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RE  APPLICATION  OF  THE  CITY  OF  NEW  YORK  RELATIVE  TO 
ACQUIRING  TITLE  TO  THE  PARKWAY  IN  THE  BOROUGH 
OF  THE  BRONX. 

JAMES  A.  WOOLF  et  al.,  Appta. 

MADELINE  PIERCE,  Respt. 

,         Sew  York  Court  of  Appeals  —  October  US,  lpl8t 
(209  N.  Y.  344,  103  N.  E.  508.) 

Bonndaries  —  property  abuttinsr  on  highway. 

1.  Where  a  conveyance  is  of  property  abutting  on  a  public  highway,  or 
where  the  descriptive  lines  run  to  or  along  such  highway,  the  presump- 
tion is  of  an  intent  6n  the  part  of  the  grantor  to  convey  title  to  the  center 
of  the  highway;  which  presumption,  however,  must  yield  to  language 
showing  a  contrary  intent. 

[See  note  on  this  question  beginning  on  page  6.] 

Same  —  effect  of  description.  northwesterly  comer  of  W.  street  and 

2.  The  presumption  of  an  intent  on  S.  avenue,  thence  running  westerly 
the  part  of  a  grantor  of  land  abutting  along  said  street  60  feet,  thence  north 
on  a  highway  to  conv^  title  up  to  the  -  parallel  with  the  avenue  100  feet,  thence 
center  of  the  highway  is^  rebutted  by  a  easterly  parallel  with  the  street  50  feet, 
description  of  the  premises  conveyed  thence  southerly  along  the  avenue  100 
which  bounds  them  beginning  at  the  feet  to  the  place  of  beginning. 


Appeal  by  petitioners  from  an  order  of  the  Appellate  Division  of  tiie 
Supreme  Court,  First  Department,  aflarming  an  order  of  a  Special  Term 
for  New  York  County,  Part  I.,  directing  distribution  of  an  award  to  re- 
spondent in  proceedings  to  acquire  title  to  land  required  for  street  im- 
provements.   Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  James  S.  Deering,  with  Mr.  Joseph  A.  Woolf,  and  John  A.  Woolf 
James  A.  Deering^  for  appellants  to  Claus  Young,  dated  July  19,  1856, 
James  A.  Woolf  et  al. :  did  not  include  any  part  of  the  land 

The  deed  from  Thomas  0.  Woolf,     within  the  boundaries  of  Walnut  street 

2  A.L,K.— 1,  ,  J 
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on  the  Mount  Eden  map.  The  grant 
was  limited  to  the  exterior  lines  of 
Walnut  street  and  Second  avenue. 

English  V.  Brennan,  60  N,  Y.  609; 
White's  Bank  v.  Nichols,  64  N.  Y.  65; 
Tag  V.  Keteltas,  92  N.  Y.  625,  affirming 
16  Jones  &  S.  241 ;  Dexter  v.  Riverside 
&  0.  Mills,  39  N.  Y.  St.  R.  933,  affirmed 
in  133  N.  Y.  684,  31  N.  E.  627;  Re  St. 
Nicholas  Terrace,  76  Hun,  209,  27  N. 
Y.  Supp.  765,  affirmed  in  143  N.  Y.  621, 
37  N.  E.  635;  Deering  v.  Riley,  38  App. 
Div.  164,  56  N.  Y.  Supp.  704,  affirmed  in 
167  N.  Y.  184,  60  N.  E.  447;  Tietjen  v. 
Pahner,  121  App.  Div.  233,  105  N.  Y. 
Supp.  790;  Trowbridge  v.  Ehrich,  191 
N.  Y.  361,  84  N.  E.  297;  Bartow  v. 
Draper,  5  Duer,  130;  Morison  v.  New 
York  Elev.  R.  Co.  74  Hun,  398,  26  N. 
Y.  Supp.  641;  Watson  v.  New  York,  67 
App.  Div.  573,  73  N.  Y.  Supp.  1027, 
affirmed  in  175  N.  Y.  475,  67  N.  E. 
1091;  Higinbotham  v.  Stoddard,  72  N. 
Y.  94;  Harris  v.  Oakley,  17  N.  Y.  S.  R. 
198,  2  N.  Y.  Supp.  305;  Hall  v.  White- 
hall Water  Power  Co.  103  N.  Y.  129, 
8  N.  E.  509;  People  ex  rel.  Bumham 
V.  Jones,  112  N.  Y.  597,  20  N.  E.  577; 
Jones  V.  Cowman,  2  Sandf.  233;  Van 
Armringe  v.  Barnett,  8  Bosw.  367;  Cos- 
ter V.  Peters,  5  Robt.  192;  Wallace  v. 
Fee,  50  N.  Y.  694;  Mead  v.  Riley,  18 
Jones  &  S.  20,  affirmed  in  102  N.  Y. 
669;  Fearing  v.  Irwin,  4  Daly,  385,  55 
N.  Y.  486;  Augustine  v.  Britt,  15  Hun, 
395,  affirmed  in  80  N.  Y.  647;  Lee  v. 
Lee,  27  Hun,  1;  Chapman  v.  Wheeler, 
5  Alb.  L.  J.  337;  Falker  v.  New  York, 
W.  S.  &  B.  R.  Co.  17  Abb.  N.  C.  279. 

The  point  of  beginning,  or  starting 
point,  is  controlling  and  must  be  ad- 
hered to;  and  such  starting  point  con- 
trols all  subsequent  courses. 

Jackson  ex  dem.  People  v.  Wendell,  6 
Wend.  142;  Jackson  ex  dem.  Craigie  v. 
Wilkinson,  17  Johns.  146;  Elliott  v. 
Lewis,  10  Hun,  486 ;  Jackson  ex  dem. 
Yates  V.  Hathaway,  15  Johns.  447,  8 
Am.  Dec.  263 ;  Kings  County  F.  Ins.  Co. 
V.  Stevens,  87  N.  Y.  287,  41  Am.  Rep. 
361,  reaffirmed  In  101  N.  Y.  411,  5  N. 
E.  353;  Dexter  v.  Riverside  &  0.  Mills, 
.38  N.  Y.  S.  R.  933,  16  N.  Y.  Supp.  374, 
affirmed  in  133  N.  Y.  684,  31  N.  E.  627; 
HoUoway  v.  Delano,  189  N.  Y.  412,  84 
N.  E.  1052;  Patten  v.  New  York  Elev. 
R.  Co.  8  Abb.  N.  C.  306;  Lee  v.  Lee,  27 
Hun,  1 ;  Morison  v.  New  York  Elev.  R. 
Co.  74  Hun,  398,  26  N.  Y.  Supp.  641; 
Re  St.  Nicholas  Terrace,  76  Hun,  209, 
27  N.  Y.  Supp.  765,  affirmed  in  143  N. 
Y.  621,  37  N.  E.  635;  Kennedy  v.  Mine- 
ola,  H.  &  P.  Traction  Co.  77  App.  Div. 
484,  78  N.  Y.  Supp.  887;  Jacquemin  v. 


Finnegan,  39  Misc.  628,  80  N.  Y.  Supp. 
207. 

Messrs.  Tallmadge  W.  Foster  and 
Lawrence  S.  Colt,  for  appellants  Mary 
J.  Woolf  et  al.: 

The  point  of  beginning  in  the  de- 
scription is  the  point  of  intersection  of 
the  northerly  line  of  Walnut  street  with 
the  easterly  line  of  Second  avenue. 

English  v.  Brennan,  60  N.  Y.  609; 
Tietjen  v.  Palmer,  121  App.  Div.  233, 
105  N.  Y.  Supp.  790. 

The  location  of  the  point  of  begin- 
ning at  the  intersection  of  the  exterior 
lines  of  the  two  streets  necessarily  ex- 
cludes the  land  in  the  streets. 

White's  Bank  v.  Nichols,  64  N.  Y.  65. 

Mr.  Harold  Swaiiv  for  respondent: 

The  deed,  Woolf  to  Young,  dated 
July  19,  1855,  included  the  land  in  Wal- 
nut street  to  the  center  line  thereof. 

Woolf  V.  Woolf,  131  App.  Div.  751, 
116  N.  Y.  Supp.  104;  Trowbridge  v. 
Ehrich,  191  N.  Y.  361,  84  N.  E.  297; 
Van  Winkle  v.  Van  Winkle,  184  N.  Y. 
193,  J7  N.  B.  33;  White's  Bank  v. 
Nichols,  64  N.  Y.  65;  Hennessy  v.  Mur- 
dock,  137  N.  Y.  317,  33  N.  E.  330;  Bis- 
sell  V.  New  York  C.  R.  Co.  23  N.  Y. 
61 ;  Re  Ladue,  118  N.  Y.  219,  23  N.  E. 
465. 

Hiscock,  J.,  delivered  the  opinion 
of  the  court: 

This  appeal  involves  a  contro- 
versy over  the  risrht  to  an  award  in 
proceedings  to  acquire  title  for 
street  improvements.  Without  go- 
ing into  the  details  of  the  proceed- 
ing, it  is  sufficient  to  state  that  the 
underlying  and  decisive  question  is 
whether,  under  the  description  used 
in  one  or  more  conveyances,  the 
grantee  took  title  to  the  middle  or 
only  to  the  exterior  line  of  a  public 
highway  known  as  Walnut  street,, 
now  in  the  city  of  New  York.- 

The  description  thus  to  be  inter- 
preted ran  as  follows:  "All  that 
certain  lot,  piece,  or  parcel  of  land, 
situate,  lying,  and  being  in  the  town, 
of  West  Farms,  aforesaid,  and 
which  is  known  and  designated  by 
the  number  267  (two  hundred  sixty- 
seven)  on  a  certain  map,  .  .  .  the 
premises  hereby  conveyed  being 
bounded  and  described  as  follows: 
Beginning  at  the  northwesterly  cor- 
ner of  Walnut  street  and  Second 
avenue  as  laid  down  on  said  map; 
thence  running  westerly  along-  said. 
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street,  fifty  (50)  feet;  thence  north- 
erly parallel  with  said  avenue  one 
hundred  (100)  feet;  thence  easterly 
parallel  with  said  street  fifty  (50) 
feet  to  said  avenue ;  thence  southerly 
along  said  avenue  one  hundred 
(100)  feet  to  the  comer  aforesaid 
and  place  of  beginning." 

The  map  in  question  showed  lot 
267  as  abutting  on  said  highway, 
and,  if  this  description  carried  title 
to  the  center  of  the  street,  then  the 
award  has  been  properly  distribut- 
ed; if  it  carried  title  only  to  the  ex- 
terior line  of  Walnut  street,  then 
the  orders  thus  far  made  were  er- 
roneous and  should  be  reversed. 

There  is  no  dispute  concerning 
the  general  principles  which  govern 
the  interpretation  of  a  conveyance 
which  bounds  and  describes  lands  by 
reference  to  a  public  highway.  The 
language  is  to  be  interpreted  most 
favorably  in  favor  of  the  grantee, 
and  under  ordinary  circumstances, 
where  the  conveyance  is  of  a  lot 
abutting  on  a  highway,  or  where 
the  descriptive  lines 
pr^*r'?^*"~  run  to  or  along  such 
SiTiwm*.**  highway,  the  pre- 
sumption is  of  an 
intent  on  the  part  of  the  grantor  to 
convey  title  to  the  center  of  the 
highway.  This  presumption,  how- 
ever, must  yield  to  language  which 
shows  an  intent  on  the  part  of  the 
grantor  to  exclude  from  his  convey- 
ance title  to  the  bed  of  an  abutting 
street,  and  tq  limit  such  title  to  the 
exterior  lines  thereof.  Notwith- 
standing the  views  of  the  learned 
conits  below,  we  think  that  the 
effect  of  the  language  used  in  the 
conveyances  before  us  for  considera- 
tion was  to  thus  exclude  title  to  the 
bed  of  Walnut  street. 

The  description  of  the  premises 
to  be  conveyed  places  the  starting 
point  at  the  "northwesterly  comer 
of  Walnut  street  and  Second  ave- 
nue," as  laid  down  on  the  map  re- 
ferred to  in  the  description.  It  is 
so  well  settled  as  to  be  practically 
conceded  by  counsel  for  respondent 
that  the  terms  thus  used  meant  the 
comer  formed  by  the  exterior  lines 
of  Walnut  street  and  Second  avenue, 


PARKWAY.  8 

lOi  Jf.  B.  508.) 

and  did  not  mean  the  intersection  of 
their  center  lines.  Thus  we  have 
the  starting  point  of  the  description 
in  the  exterior  line  and  on  the  side 
of  Walnut  street  rather  than  in  its- 
center.  It  is  again  well  settled  that 
the  starting  point  in  such  a  descrip- 
tion is  of  great  importance;  and, 
while  it  has  been  said  that  its  effect 
is  not  conclusive,  but  must  yield 
where  it  is  inconsistent  with  other 
lines  in  the  description  (Van  Winkle 
V.  Van  Winkle,  184  N.  Y.  193,  204, 
77  N.  E.  33),  it  must  control  the 
other  parts  of  the  description,  at 
least  in  the  absence  of  some  irrecon- 
cilable inconsistency.  White's  Bank 
V.  Nichols,  64  N.  Y.  65,  71. 

I  not  only  do  not  find  the  lines  of 
description  employed  in  the  cbnvey- 
ances  inconsistent  with,  but  rather, 
as  it  seems  to  me,  entirely  consistent 
with,  this  point  of  commencement. 
We  find  that  the  description  thus 
commencing  in  the  exterior  line  of 
Walnut  street  runs  along  said  street 
50  feet ;  thence  northerly  from  it  100 
feet,  thence  easterly  parallel  with 
the  street  50  feet;  and  thence  south- 
erly 100  feet  to  the  starting  point. 
In  other  words,  we  have  a  piece  of 
land  of  rectangular  shape,  and  the 
course  which  runs  away  from  Wal- 
nut street  is  of  the  same  lengtii  as 
that  which  runs  back  to  said  place  of 
beginning  in  the  exterior  line  of  the 
street.  The  length  and  terminus  of 
the  final  course  in  the  exterior  line 
of  the  street  being  thus  definitely 
fixed,  it  would  make  an  unusual  des- 
cription to  run  the  parallel  line  of 
equal  length  to  the  center  rather 
than  side  of  the  street. 

While  it  is  impossible  to  make  any 
complete  review  of  the  authorities, 
even  in  this  state,  which  have  dealt 
with  this  general  question,  reference 
may  be  made  to  a  few  of  them  which 
seem  especially  pertinent. 

English  v.  Brennan,  60  N.  Y.  609, 
involved  the  interpretation  of  a  des- 
cription in  a  deed  which  ran  as  fol- 
lows: "Beginning  at  the  south- 
westerly comer  of  Flushing  and 
Clermont  avenues,  running  thence 
westerly  along  Flushing  avenue  25 
feet;  thence  southerly  at  right  an- 
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tries  to  Flushing  avenue  79  feet  9 
inches  to  a  point  distant  40  feet  7^ 
inches  westerly  from  the  westerly- 
side  of  Clermont  avenue;  thence 
easterly  and  on  a  line  at  right  angles 
to  Clermont  avenue  40  feet  7i  inches 
to  Clermont  avenue;  and  thence 
northerly  along  Clermont  avenue  75 
feet  to  tiie  place  of  beginning."  It 
wiH  be  noted  that  this  description 
was  very  similar  to  the  one  now 
before  us  in  that  it  commenced  in 
the ,  exterior  line  of  a  street  and 
then  ran  "along"  the  highway.  It 
was  held  that  the  description  did  not 
include  title  to  the  bed  of  the  street, 
and  Judge  Andrews,  writing  the 
opinion  of  the  court,  after  recog- 
nizing the  general  rule  that  in  a 
grant  of  land  lying  adjacent  to  a 
highway  it  is  to  be  presumed  that 
the  grantor  intended  to  convey  his 
interest  in  the  stt^t,  said:  "But 
this  presumtion  is  rebutted  if  it 
appears  by  the  description  in  the 
deed  that  he  intended  to  exclude  it 
from  the  conveyance.  It  is  in  all 
cases  a  question  of  intent,  to  be 
determined  by  the  description  in  the 
grant,  construed  in  view  of  the 
presumption  referred  to.  .  .  . 
We  are  to  express  our  judgment  on 
the  case  before  us  and  determine 
whether  Clermont  avenue  is  or  is 
not  excluded  from  the  grant  to  the 
defendant  by  the  description  in  his 
deed.  We  are  of  opinion  that  it  is, 
and  that  his  lot  is  bounded  by  the 
sides,  and  not  by  the  thread  or  cen- 
ter of  Clermont  and  Flushing  ave- 
nues. It  is  to  be  observed  that  the 
subject  of  the -conveyance  is,  on  the 
face  of  the  deed,  tibe  land  within 
the  precise  metes  and  bounds  given. 
The  point  of  beginning  in  the  des- 
cription is  the  comer  of  Flushing 
and  Clermont  avenues.  This  point  is 
made  necessarily  by  the  intersection 
of  the  side,  and  not  of  the  center, 
lines  of  the  street.  .  .  .  The 
second  course  terminates  at  a  point 
40  feet  7i  inches  westerly  from  the 
westerly  side  of  Clermont  avenue, 
showing  tiiat  in  making  the  meas- 
urements the  grantor  had  ihe  side 
of  the  street  in  view.  The  next 
course  is  defined  to  be  at  right  an- 


gles to  Clermont  avenue  40  feet  7i 
inches  to  that  avenue.  If  it  had  run 
to  the  avenue  generally,  a  different 
question  might  have  been  presented; 
but,  the  precise  length  of  the  line 
being  stated,  this,  in  connection  with 
the  other  parts  of  the  description, 
,  seems  to  render  it  quite  certain  that 
it  was  to  terminate  at  the  side,  and 
not  in  the  center,  of  the  street,  and, 
if  this  is  so,  the  course  to  the  place 
of  beginning  was  along  the  side  of 
the  avenue." 

In  White's  Bank  v.  Nichols,  64 
N.  Y.  65,  the  court  had  before  it 
for  construction  a  description  which 
read  in  part  as  follows:  "Beginning 
on  the  northwesterly  line  of  Car- 
olina street  at  its  intersection  with 
the  northeasterly  line  of  Garden 
street;  thence  northwesterly  along 
the  northeasterly  line  of  said  Garden 
street;  .  .  .  thence  southeasterly 
along  the  line  of  said  block  to  the 
.  state  line ;  thence  southerly  along 
the  state  line  to  Carolina  street;  and 
thence  southwesterly  bounding  on 
Carolina  street  to  the  place  of  be- 
ginning." It  was  held  that  this  des- 
cription did  not  include  title  to  the 
bed  of  Garden  street;  and,  while  it 
is  true  that  such  description  was 
somewhat  stronger  in  rebutting  the 
presumption  of  a  conveyance  to  the 
center  of  the  street  because  the  line 
was  described  as  running  "along  the 
northeasterly  line  of  Garden  street," 
still  the  decision  of  the  court  was 
based  on  broader  principles  than 
mere  consideration  of  said  line,  and 
which  are  applicable  to  the  present 
case.  For  instance,  it  was  said: 
"The  grant  under  whidi  the  defend- 
ant claims  title  describes  the  granted 
premises  as  commencing  at  the  in- 
tersection of  the  exterior  lines  of 
two  streets,  of  which  Garden  street 
is  one,  and  so  as  necessarily  to  ex- 
clude the  soil  of  the  street.  The 
point  thus  established  is  as  control- 
ling as  any  monument  would  have 
been  and  must  control  the  other 
parts  of  the  description;  all  tiie 
lines  of  the  granted  premises  must 
conform  to  the  starting  point  thus 
designated,  so  that  while  but  for  this 
designation  of  the  commencement  of 
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the  survey  or  boundary  the  lines  a- 
long  Garden  street  and  Carolina 
street  migh^  within  the  general 
principles  before  referred  to,  be  car- 
ried to  the  center  of  those  streets 
respectively,  they  are  necessarily 
coiufined  to  the  exterior  lines  of  the 
streets,  so  as  to  connect  at  this  start- 
ing point.  The  precise  point  was 
decided  by  this  court  English  v. 
Brennan,  supra." 

In  Kings  County  F.  Ins.  Co.  v. 
Stevens,  87  N.  Y.  287,  292,  41  Am. 
Rep.  361,  the  court  considered  a  deed 
wUdi  conveyed  land  described  as 
"beginning  at  a  point  on  the  south- 
erly side  of  the  Wallabout  bridge 
road^'  and  which  description,  aftei: 
nmning  certain  courses  and  distan- 
ces, ran  a  certain  distance  "to  the 
Wallabout  bridge  road,"  and  from 
thence  along  said  road  a  certain 
distance  to  the  place  of  beginning. 
Again,  with  full  recognition  of 
the  general  principles  invoked  by 
the  respondent,  it  was  held  that 
this  description  commencing  on 
the  side  of  the  road  rebutted  the 
presumption  of  an  intent  to  con- 
vey to  tiie  center;  the  court  saying: 
"In  the  case  before  us,  the  starting 
point  of  the  description  is  on  the 
southerly  side  of  the  Wallabout 
bridge  road,  and  the  exact  point  of 
beginning  is  fixed  by  the  reference 
to  t^e  lands  of  Skillman.  The  oilier 
lines  are  described  by  courses  and 
.distances,  and  the  third  course  gives 
the  length  of  that  line  in  feet,  to  the 
road,  which  we  think  fairly  imports 
that  the  measurement  is  to  the  side 
of  the  road,  and  the  fourth  course 
as  aloiig  the  road,  etc.,  to  the  place 
of  beginning." 

In  Deering  v.  Reilly,  167  N.  Y. 
184,60  N.E.447,  it  was  held  that  a 
conveyance  of  the  latids  described  as 
"beginning  on  the  northeasterly  cor- 
ner of  Blackburry  alley,  on  the 
southeasterly  side  of  the  Elooming- 
dale  road,"  and  running  along  said 
alley  a  certain  distance,  thence -by 
other  descriptions  back  to  the 
Bloomingdale  road,  and  thence 
along  that  road  to  the  place  of  be- 
ginning, did  not  include  any  part 
of  said  road  or  alley  in  the  convey- 
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ance.  See  also  Holloway  v.  South- 
mayd,  139  N.  Y.  890,  84  N.  E.  1047, 
1052. 

It  seems  to  me  clear  that  the  des- 
criptions involved  in  the  authorities 
cited  are  so  similar  in  their  import- 
ant features  to  the  one  before  us  that 
they  lead  us  with  compelling  force 
to  the  conclusion  that  the  present  de- 
scription does  not  run  to  the  center 
of  tJie  street,  unless  their  force  has 
been  weakened  by  later  controlling 
decisions.  I  find  none  such.  Coun- 
sel for  the  respondent  thinks  that 
he  has  found  such  in  the  cases 
of  Woolf  v.  Woolf,  131  App.  Div. 
751, 116  N.  Y.  Supp.  104,  Van  Win- 
kle V.  Van  Winkle,  184  N.  Y.  193, 
77  N.  E.  33,  and  Trowbridge  v.  Eh- 
rich,  191-  N.  Y.  361,  84  N.  E.  297; 
and  therefore  I  shall  proceed  to  con- 
sider them  briefly. 

The  Woolf  Case  seems  to  sustain 
his  contention,  and,  if  controlling, 
would  be  an  authority  for  his  conten- 
tion that  his  client's  deed  took  him 
to  the  center  of  the  street.  That  de- 
cision, however,  was  based  on  a  con- 
struction of  the  Trowbridge  Case 
which,  in  my  opinion,  was  erroneous, 
and  to  whidi  I  shall  next  refer. 

The  description  in  the  Trowbridge 
Case  ran  as  follows :  "Beginning  at 
a  point  where  the  northerly  line  of 
One  Hundred  and  Sixty-third  street 
intersects  the  easterly  line  of  Steb- 
bins  avenue;  running  thence  east- 
erly along  the  northerly  line  of  One 
Hundred  and  Sixty-third  street  30 
feet;  thence  northerly  and  parallel 
with  Stebbins  avenue  128.71  feet; 
thence  westerly  and  parallel  with 
One  Hundred  and  Sixty-third  street 
30  feet;  and  thence  southerly  and 
along  the  easterly  line  of  Steb- 
bins avenue  128.71  feet  to  the 
point  or  place  of  beginning."  191 
N.  Y.  364.  It  was  held  that  this 
description  indicated  an  intention 
not  to  include  the  fee  of  the  street 
because  the  grant  dealt  with  the 
boundary  lines  rather  than  the  cen- 
ter lines  of  the  streets,  and  to  this 
extent  the  decision  confirms  the  one 
which  we  are  now  making.  In  the 
course  of  his  opinion  Judge  Haight 
said :  "Had  she  [the  grantor]  com- 
menced at  the  intersection  of  tibe  two 
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streets  and  thence  ran  along  the 
street  it  would  have  been  apparent 
that  she  intended  to  convey  to  the 
center  of  the  street"  (191  N.  Y. 
365) ;  and  it  was  this  expression 
which  was  made  the  basis  of  the  de- 
cision in  the  Woolf  Case.  It  is  to  be 
noted  in  the  first  place  that  what  was 
said  was  purely  a  dictum,  but  in  ad- 
dition to  this  the  terms  of  descrip- 
tion suggested  byway  of  illustration 
were  entirely  different  than  those 
which  were  and  are  being  construed 
in  the  Woolf  Case  and  the  present 
case.  In  both  of  these  cases  the  start- 
ing point  isconcededlyatthe  inter- 
section of  the  exterior  lines  of  two 
streets.  In  the  illustration  which 
was  used  in  the  Trowbridge  Case 
there  was  assumed  a  starting  point 
at  "the  intersection  of  the  two 
streets,"  and  such  point  would  be 
formed  by  the  intersection  of  the 
two  center  lines ;  and  hence  tiie  con- 
trolling point  of  commencement 
would  be  in  the  center  of  the  street 
instead  of  at  the  side  thereof. 

In  the  Van  Winkle  Case  the  con- 
veyance was  of  a  certain  lot,  and  the 
commencing  point  of  the  description 
which  was  employed  was  stated  in 
one  conveyance  as  being  "at  a  stake 
by  the  fence  on  the  crossroad  lead- 
ing from  Harlem  50  links  from  the 
southeastern  comer  of  the  fence;" 
and  in  another  conveyance  as  being 
"at  a  stake  by  the  fence  on  the  pub- 
lic crossroad,  the  comer  of  Mr. 
Jauncey's  land;"  and  the  determi- 
nation whether  the  conveyance  ran 
to  the  center  of  tiie  highway  large- 
ly tumed  on  the  effect  of  this  state- 
ment of  the  point  of  commencement 


of  the  description.  The  case  was 
regarded  as  a  close  one,  and  two 
principles  which  do  not  exist  in  this 
case  were  invoked  for  t'he  purpose  of 
carrying  title  to  the  center  of  the 
road.  The  first  one  was  that  the 
starting  point  was  of  uncertain  lo- 
cation, and  that  therefore  the  other 
lines  in  the  description  were  to  be 
considered  in  determining  the  intent 
of  the  parties,  and  that,  doing  this, 
such  other  lines  carried  the  descrip- 
tion "to  the  public  road  and  thence 
south  along  the  road  to  the  place 
of  beginning,"  and  therefore,  un- 
der general  principles,  included 
title  to  the  middle  of  the  street.  The 
second  point  was  that  a  stake  or 
monument  placed  upon  the  boundazy 
of  a  highway  is  not  necessarily  to  be 
regarded  as  fixing  the  starting  point 
in  the  description  at  the  side  instead 
of  the  center  of  the  street  because 
of  the  impossibility  of  locating  siich 
monument  in  the  bed  of  the  high- 
way ;  and  that  therefore  such  a  point 
of  commencement,  under  such  cir- 
cumstances, would  not  be  controlling 
upon  the  oliier  lines  of  description. 

Our  conclusion,  therefore,  is  that 
the  conveyances  in  question  carried 
title  to  the  exterior,  and  not  to  the 
center,  line  of  Wal- 
nut street,  and  that  S?  d^"p«.n. 
the  orders  appealed 
from  were  erroneous  and  should  be 
reversed,  and  the  award  be  directed 
to  be  i)aid  to  the  appellants,  with, 
costs  in  all  courts. 

CuUen,  Ch.  J.,  and  Gray,  Chase, 
Hogan,  and  Miller,  JJ.,  concur.  Wil- 
lard  Bartlett,  J.,  absent. 

Ordered  accordingly. 
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BOUNDARY— TITLE  TO  CENTER  OF  HIGHWAY, 
8.  "To"  and  "along"  highway, 


4.  "On"  highway,  27. 
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f.  Call  for  side  line  of  highway  as 

boundary,  28. 

g.  Failure    to    mention    highway, 

31. 

/.  Introductory. 

This  note  is  confined  to  the  con- 
struction of  conveyances  of  land  abut- 
ting on  a  highway  with  respect  to 
their  effect  to  carry  title  to  the  fee  to 
the  center  of  the  highway.  Being 
thus  limited  to  the  construction  of 
particular  conveyances,  it  does  not 
discuss  the  general  presumption  that 
an  abutting  owner  holds  the  fee  to  the 
center  of  the  highway;  nor  does  it 
discuss  the  rights  and  liabilities  of  an 
abutter,  resulting  from  his  ownership 
of  the  fee  in  the  street. 

The  question  as  to  the  riparian 
rights  of  a  person  taking  a  convey- 
ance to  land  abutting  on  a  street  and 
opposite  to  a  watercourse  is  also 
excluded. 

It.  PreaumpUon  generally. 

It  is  a  rule  of  universal  recognition 
that  a  private  conveyance  of  land 
bounded  by  or  abutting  on  a  highway 
the  fee  to  which  belongs  to  the  abut- 
ting owners  is  presumed  to  take  the 
fee  to  the  highway  to  the  center  line 
thereof. 

England. — Mickelthwait  v.  Newlay 
Bridge  Ck>.  (1886)  L.  R.  33  Ch.  Div. 
133.  55  L.  T.  N.  S.  336,  51  J.  P.  132,  23 
Eng.  Rul.  Gas.  165 ;  Re  White  [1898] 
1  Ch.  659,  67  L.  J.  Ch.  N.  S.  480,  78  L. 
T.  N,  S.  550,  46  Week.  Rep.  479;  Ber- 
ridge  V.  Ward  (1861)  10  C,  B.  N.  S. 
400,  142  Eng.  Reprint,  507,  30  L,  J.  C. 
P.  N.  S.  218,  7  Jur.  N.  S.  876.  And  see 
dictum  in  Holmes  v.  Bellingham 
(1859)  7  C.  B.  N.  S.  329,  141  Eng.  Re- 
print, 843,  29  L.  J.  C.  P.  N.  S.  132,  6 
Jur.  N.  S.  534. 

Canada. — O'Connor  v.  Nova  Scotia 
Teleph.  Co.  (1893)  22  Can.  S.  C.  276. 

United  States.— Banks  v.  Ogden 
(1865)  2  Wall.  57,  17  L.  ed.  818;  Her- 
bert V.  Rainey  (1892)   54  Fed.  248; 


VI.  Effect  of  particular  circumstances: 

a.  Failure  to  accept  or  open  high- 

way, 81. 

b.  Abandonment    or    vacation-  of 

highway     before     conveyance, 
33. 

c.  Location   of   premises  with  re- 

spect to  highway,   34. 

d.  Ownership  of  fee  in  highway,  34. 
VII.  Conveyance  by  state  or  municipality, 

85. 

Paine  ▼.  Consumer's  Forwarding  & 
Storage  Co.  (1895)  19  C.  C.  A.  99,  37 
U.  S.  App.  539,  71  Fed.  626;  Stone  v. 
Waukegan  (1913)  123  C.  C.  A.  563,  205 
Fed.  495. 

Alabama. — Columbus  &  W.  R.  Co.  v. 
Witherow  (1886)  82  Ala.  190,  3  So.  23; 
Moore  v.  Johnston  (1888)  87  Ala.  220, 
6  So.  60;  Southern  Bell  Teleph.  Co.  v. 
Francis  (1895)  109  Ala.  224,  31  L.R.A. 
193,  55  Am.  St.  Rep.  930,  19  So.  1; 
South  &  North  Alabama  R.  Co.  v. 
Davis  (1914)  185  Ala.  193,  64  So.  606. 

Arkansas. — ^Taylor  v.  Armstrong 
(1862)  24  Ark.  102;  Dickinson  v. 
Arkansas  City  Improv.  Co.  (1906)  77 
Ark.  579,  113  Am.  St.  Rep.  170.  92  S. 
W.  21. 

California.  —  Moody  v.  Palmer 
(1875)  50  Cal.  31;  Wehl  v.  Sonoma 
Valley  R.  Co.  (1886)  69  Cal.  202,  10 
Pac.  510;  Eraser  v.  Ott  (1892)  95  Cal. 
661,  30  Pac.  793;  Merchant  v.  Grant 
(1915)  26  Cal.  App.  485,  147  Pac.  484. 

Colorado. — Overland  Mach.  Co.  v. 
Alpenfels  (1902)  30  Colo.  163,  69  Pac. 
574. 

Connecticut— Peck  v.  Smith  (1814) 
1  Conn.  103,  6  Am.  Dec.  216;  Stiles  v. 
Curtis  (1810)  4  Day,  328;  Chatham  v. 
Brainerd  (1835)  11  Conn.  60;  Champ- 
lin  V.  Pendleton  (1838)  18  Conn.  28; 
Read  v.  Leeds  (1848)  19  Conn.  182; 
Church  V.  Meeker  (1867)  84  Conn. 
421;  Gear  v.  Barnum  (1870)  37  Conn. 
229;  Benham  v.  Potter  (1884)  52 
Conn.  248. 

Florida. — Florida  Southern  R.  Co.  v. 
Brown  (1887)  23  Fla.  104,  1  So.  512; 
Jacksonville,  T.  &  K.  W.  R.  Co.  v. 
Lockwood  (1894)  33  Fla.  673,  15  So. 
327.  And  see  dictum  in  Gamett  v. 
Jacksonville,  St.  A.  &  H.  R.  Co.  (1884) 
20  Fla.  889. 

Georgia.  —  Bayard  v.  Hargrave 
(1872)  45  Ga.  342;  Silvey  v.  McCool 
(1890)  86  Ga.  1,  12  S.  E.  175;  Johnson 


Digitized  by  VjOOQIC 


8 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


T.  Arnold  (1898)  91  Ga.  669,  18  S.  E. 
870. 

Idaho. — Shaw  v.  Johnston  (1910) 
17  Idaho,  676,  107  Pac.  399. 

Illinois. — Illinois  &  M.  Canal  v. 
Haven  (1850)  11  111.  554;  Gebhardt  v. 
Reeves  (1874)  75  111.  801;  Chicago  v. 
Rumaey  (1877)  87  111.  848;  Helmer  v. 
Castle  (1884)  109  111.  664;  Hamilton 
▼.  Chicago,  B.  &  Q.  R.  Co.  (1888)  124 
111.  286,  15  N.  E.  854;  Thomsen  v.  Mc- 
Ck>rmick  (1891)  186  111.  135,  26  N.  E. 
873;  Henderson  v.  Hatterman  (1893) 
146  111.  655,  34  N.  E.  1041;  Thompson 
v.  Maloney  (1902)  199  111.  282,  93  Am. 
St.  Rep.  183,  66  N.  E.  236;  Chicago  & 
E.  I.  R.  Co.  V.  Willard  (1910)  245  111. 
891,  92  N.  E.  271 ;  Sullivan  v.  Atchison, 
T.  ft  S.  P.  R.  Co,  (1911)  251  111.  113, 
95  N,  E.  1081 ;  La  Salle  Varnish  Co.  v. 
Glos  (1912)  254  111.  326,  98  N.  E.  538. 
See  dictum  in  Cicero  v.  Chicago,  B.  ft 
Q.  R.  Co.  (1916)  270  111.  606,  110  N.  E. 
81L 

Indiana. — Cox  v.  Louisville,  N.  A.  ft 
C.  R.  Co.  (1874)  48  Ind.  178;  Warbrit- 
ton  V.  Demorett  (1891)  129  Ind.  846, 
27  N.  E.  780,  28  N.  E.  613;  Mont- 
gomery V.  Hines  (1893)  134  Ind.  221, 
88  N.  E.  1100;  Haslatt  v.  New  Albany 
Belt  ft  Terminal  R.  Co.  (1893)  7  Ind. 
App.  603,  84  N.  E.  845;  Western  U. 
Teleg.  Co.  v.  Krueger  (1906)  86  Ind. 
App.  348,  74  N.  E.  25. 

Iowa.— See  dictum  in  Dubuque  v. 
Maloney  (1869)  9  Iowa,  460,  74  Am. 
Dec.  358. 

Kansas. — ^Tousley  v.  Galena  Min.  & 
Smelting  Co.  (1880)  24  Kan.  828; 
Atchison,  T.  ft  S.  P.  R.  Co.  v.  Patch 
(1882)  28  Kan.  470. 

Kentucky. — Hawesville  v.  Lander 
(1871)  8  Bush,  679;  Schneider  v. 
Jacob  (1887)  86  Ky.  101,  5  S.  W.  850; 
Jacob  V.  Woolfolk  (1890)  90  Ky.  426, 
9  L.R.A.  551,  14  S.  W.  415;  Coppin  v. 
Manson  (1911)  144  Ky.  634,  189  S.  W. 
860;  Williams  v.  Johnson  (1912)  149 
Ky.  409,  149  S.  W.  821;  Blalock  v.  At- 
wood  (1918)  154  Ky.  894,  46  L.R.A. 
(N.S.)  3,  157  S.  W.  694;  Carpenter  v. 
Buckman  (1897)  19  Ky.  L.  Rep.  700,  41 
S.  W.  579;  DoUard  v.  Louisville,  3  Ky. 
Ops.  31. 

Maine.  —  Bucknam  v.  Bucknam 
(1835)  12  Me.  463 ;  Johnson  v.  Ander- 
son (1841)  18  Me.  76;  Hunt  v.  Rich 


(1864)  88  Me.  196;  Cottle  v.  Young 
(1871)  69  Me.  106;  Webber  v.  Over- 
lock  (1876)  66  Me.  177;  Oxton  v. 
Graves  (1878)  68  Me.  371,  28  Am.  Rep. 
75;  Low  V.  Tibbetts  (1880)  72  Me.  92, 
89  Am.  Rep.  808.  And  see  dictum  in 
Winslow  V.  Reed  (1896)  89  Me.  67,  86 
Atl.  1017.  Compare  Sutherland  v. 
Jackdon  (1860)  82  Me.  80  (stated  at 
length  infra,  in  V.  b.). 

Maryland. — Peabody  Heights  Co.  v. 
Sadtler  (1886)  63  Md.  633,  62  Am. 
Rep.  619;  Baltimore  ft  0.  R.  Co.  v. 
Gould  (1887)  67  Md.  60,  8  Atl.  764. 

Massachusetts. — Phillips  ▼.  Bowers 

(1866)  7  Gray,  21;  Smith  v.  Slocomb 

(1867)  9  Gray,  86,  69  Am.  Dec.  274; 
Newhall  v.  Ireson  (1851)  8  Gush.  596, 
54  Am.  Dec.  790;  White  v.  Godfrey 
(1867)  97  Mass.  472;  Hollenbeck  v. 
Rowley  (1864)  8  Allen^  478;  Boston 
V.  Richardson  (1866)  18  Allen,  146; 
Peck  V.  Denniston  (1876)  121  Mass. 
17;  Dean  v.  Lowell  (1883)  186  Mass. 
55;  O'Connell  v.  Bryant  (1877)  121 
Mass.  567;  McKenzie  v.  Gleason 
(1904)  184  Mass.  452,  100  Am.  St. 
Rep.  666,  69  N.  E.  1076;  Gray  v.  Kelley 
(1907)  194  Mass.  633,  80  N.  E.  661. 

Michigan.  —  Purkiss  v.  Benson 
(1874)  28  Mich,  538;  Plumber  v.  John- 
ston (1886)  63  Mich.  165,  29  N.  W. 
687. 

Minnesota. — Re  Robbins  (1886)  84 
Minn.  99,  67  Am.  Rep.  40,  24  N.  W. 
356;  White  v.  Jefferson  (1910)  110 
Minn.  276,  82  L.R.A.(N.S.)  784,  124  N. 
W.  373,  641,  126  N.  W.  262. 

Mi8souri.--Snoddy  v.  Bolen  (1894) 
122  Mo.  479,  24  L.R.A.  607,  24  S.  W. 
142,  26  S.  W.  982. 

Nevada. — Lindsay  v.  Jones  (1890) 
21  Nev.  72,  25  Pac.  297. 

New  Hampshire. — ^Reed's  Petition 
(1848)  18  N.  H.  381;  Goodeno  v. 
Hutchinson  (1873)  64  N,  H,  159; 
Woodman  v.  Spencer  (1874)  64  N.  H. 
507. 

New  Jersey. — ^Winter  v.  Peterson 
(1854)  24  N.  J.  L.  524,  61  Am.  Dec. 
678;  Hoboken  Land  &  Improv.  Co.  v. 
Kerrigan  (1864)  31  N.  J.  L.  13;  Salter 
V.  Jonas  (1877)  39  N.  J.  L.  469,  23 
Am.  Rep.  229;  Dodge  v.  Pennsylvania 
R.  Co.  (1887)  48  N.  J.  Eq.  351,  11  Atl. 
751,  affirmed  in  (1889)  45  N.  J.  Eq. 
366,   19   Atl.   622;    Hess   v.  Kenney 
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<1905)  69  N.  J.  Eq.  188,  61  Atl.  464; 
Lewis  V.  Pennsylvania  R.  Ck).  (1896) 
—  N.  J.  Eq.  — ,  188  Atl.  932. 

New  York.— Bissell  v.  New  York  C. 
R.  Co.  (1861)  23  N.  Y.  61;  Perrin  v. 
New  York  C.  R.  Co.  (1867)  36  N.  Y. 
120;  English  v.  Brennan  (1875)  60  N. 
Y.  609;  Mott  v.  Mott  (1877)  68  N.  Y. 
246;  Re  Ladue  (1889)  118  N.  Y.  213, 
23  N.  E.  466;  Haberman  v.  Baker 
(1891)  128  N.  Y.  253, 18  L.R.A.  611,  28 
N.  E.  370;  Van  Winkle  v.  Van  Winkle 
(1906)  184  N.  Y.  204,  77  N.  E.  33, 
affinninsr  (1904)  95  App.  Div.  606,  89 
N.  Y.  Supp.  26;  Pell  v.  Pell  (1901)  35 
Misc.  472,  71  N.  Y.  Supp.  1092,  af- 
firmed in  (1901)  65  App.  Div.  888,  73 
N.  Y.  Supp.  81,  which  is  affirmed  in 
<1902)  169  N.  Y.  607,  62  N.  E.  1099; 
and  see  the  reported  case  (RE  "Bbonx 
Pakkwat,  ante,  1). 

North  Carolina. — See  dictum  in 
Hays  V.  Askew  (1860)  53  N.  C.  (8 
Jones,  L.)  226. 

Oregon. — McQuaid  v.  Portland  &  V. 
R.  Co.  (1889)  18  Or.  237,  22  Pac.  899. 

Pennsylvatua.  —  Paul  v.  Carver 
(1856)  26  Pa.  226,  27  Am.  Dec.  413; 
Grier  v.  Sampson  (1856)  27  Pa.  183; 
Cox  V.  Freedley  (1859)  38  Pa.  124,  75 
Am.  Dec.  584;  Trutt  v.  Spotts  (1878). 
87  Pa.  839;  Spackman  v.  Steidel 
(1879)  88  Pa.  453;  Firmstone  v.  Spaet- 
er  (1892)  160  Pa.  616,  30  Am.  St.  Rep. 
851,  26  Atl.  41;  Pittsburg,  V.  &  C.  R. 
Co.  V.  Fischer  Foundry  &  Mach.  Co. 
(1904)  208  Pa.  73,  57  Atl.  191 ;  Oliver 
V.  Ormsby  (1909)  224  Pa.  564,  73  Atl. 
973;  Seibert  v.  Sebring  (1913)  22  Pa. 
Dist.  R.  530,  affirmed  in  (1913)  55  Pa. 
Super.  Ct.  475;  Socket  v.  Norristown 
Tr&nsit  Co.  (1916)  62  Pa.  Super.  Ct. 
642. 

South  Carolina. — ^Witter  v.  Harvey 
(1821)  1  M'Cord,  L.  67,  10  Am.  Dec. 
650. 

Sonth  Dakota. — Sweatman  v.  Bath- 
rick  (1903)  17  S.  D.  138,  95  N.  W.  422 
(by  express  terms  of  statute). 

Tennessee. — Iron  Mountain  R.  Co. 
v.  Bingham  (1889)  87  Tenn.  522,  4 
LRJi..  622,  11  S.  E.  705. 

Texas.— Mitchell  ▼.  Bass  (1862) 
26  Tex.  372;  Guadalupe  (bounty  v. 
Poth  (1914)  —  Tex.  Civ.  App.  — ,  163 
S.  W.  1050;  Cocke  v.  Texas  &  N.  0.  R. 
Ca  (1907)  46  Tex.  Civ.  App.  863,  103 


S.  W.  407;  Wiess  v.  (Joodhue  (1907) 
46  Tex.  Civ.  App.  142,  102  S.  W.  793; 
Bond  V.  Texas  &  P.  R.  Co.  (1897)  16 
Tex.  Civ.  App.  281,  89  S.  W.  878. 

Utah. — ^Brown  v.  Oregon  Short  Line 
R.  Co.  (1909)  36  Utah,  257,  24  L.R.A. 
(N.S.)  86,  102  Pac.  740  (liy  express 
terms  of  statute). 

Vwmont.  —  Morrow  v.  Willard 
(1857)  30  Vt.  118;  Marsh  v.  Burt 
(1861)  84  Vt.  289. 

Virginia. — Durbin  v.  Roanoke  Bldg. 
Co.  (1908)  107  Va.  753,  60  S.  E.  86. 
And  see  dictum  in  Richmond  v. 
Thompson  (1914)  116  Va.  178,  81  S. 
E.  105. 

Washingttm. — ^Bradley  v.  Spokane 
&  I.  E.  R.  Ck>.  (1914)  79  Wash.  466, 
L.R.A.1917C,  225,  140  Pac.  688. 

Wisconsin.  —  Kimball    v.   Kenosha 

(1865)  4  Wis.  831;   (3ove  v.  White 

(1866)  20  Wis.  426;  Pettibone  v.  Ham- 
ilton (1876)  40  Wis.  402. 

It  is  a  familiar  principle  of  law 
that  "a  grant  of  land  bordering  on  a 
road  or  river  carries  the  title  to  the 
center  of  the  river  or  road  unless  the 
terms  or  circumstances  of  the  grant 
indicate  a  limitation  of  its  extent  by 
the  exterior  lines."  Banks  v.  Ogden 
(1865)  2  Wall.  (U.  S.)  57,  17  L.  ed. 
818. 

"Where  the  highway  is  a  boundary, 
the  center  line  of  the  street  is  pre- 
sumed to  be  the  limit  unless  the  de- 
scription excludes  the  soil  of  the  high- 
way. Under  ordinary  circumstance 
nothing  except  express  words  will  pre- 
vent the  street  in  front  of  the  prem- 
ises from  passing."  Oxten  v.  Groves 
(1878)  68  Me.  371,  28  Am.  Rep.  76. 

"It  seems  to  be  the  universally  rec- 
ognized rule  that  the  conveyance  of 
land  bordering  upon  a  public  highway 
conveys  title  to  the  center  of  the  high- 
way, subject  to  its  use  by  the  public, 
whether  it  is  so  expressed  in  the  deed 
or  not;  and  where  a  conveyance  or 
bond  to  convey  designates  the  public 
highway,  (or  street)  as  one  of  the 
boundaries  of  the  tract,  it  will,  in  the 
absence  of  language  showing  a  con- 
trary intention,  be  construed  as  in- 
cluding the  highway  itself  to  the 
center  or  middle  thereof."  Williams  ▼. 
Johnson  (1912)  149  Ky.  409,  149  S.  W. 
821. 


Digitized  by  VjOOQIC 


10 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


"Deeds  may  expressly  exclude  the 
streets,  but  unless  they  do,  the  impli- 
cation is  that  the  street  is  included." 
Bradley  v.  Spokane  &  I.  E.  R.  Co. 
(1914)  79  Wash.  455,  L.R.A.1917C, 
255,  140  Pac.  688. 

In  Dodge  v.  Pennsylvania  R.  Co. 
(1887)  43  N.  J.  Eq.  351,  11  Atl.  761, 
the  court  said:  "As  to  the  fee  of  the 
street  in  front  of  the  lands  conveyed, 
the  law  is  settled.  A  grantee,  in  such 
case,  if  his  grantor  owns  the  fee  of  the 
street  in  front  of  the  land  conveyed, 
takes  to  the  middle  of  the  street,  by 
mere  force  of  legal  construction,  un- 
less a  contrary  intention  is  apparent 
on  the  face  of  the  deed,  or  is  unmis- 
takably shown  by  the  situation  of  the 
parties,  and  the  nature  and  character 
of  the  transaction." 

In  Columbia  &  W.  R.  Co.  v.  Witherow 
(1886)  82  Ala.  190,  3  So.  23,  the  court 
said :  "In  paragraph  7  it  is  admitted, 
on  information  and  belief,  that  com- 
plainant had  purchased  the  lots  in 
question  from  one  Montgomery,  for 
the  sum  of  $100.  On  this  motion,  the 
latter  admission  is  to  be  taken  as  true, 
and  must  prevail  over  the  former  in- 
sufficient denial.  This  being  true,  it 
would  follow,  as  an  implied  inference, 
that  the  complainant  would  also  be 
the  owner  of  the  ultimate  fee  in  the 
avenue  adjacent  to  the  lots,  to  the 
center  of  the  highway.  The  property 
in  the  soil  and  freehold  in  the  street 
would  still  be  hers.  This  follows 
from  the  principle  that,  in  the  absence 
of  a  statute  to  the  contrary,  a  convey- 
ance of  land  bounded  by  the  public 
highway,  or  of  lots  in  a  city  bounded 
by  a  public  street,  carries  with  it  the 
fee  to  the  center  of  such  road  or 
street,  as  part  and  parcel  of  the 
grant;  and  the  grantee  has  the  ex- 
clusive right  to  the  soil,  subject  to 
the  right  of  way  implied  from  the 
original  dedication,  whatever  that 
right  may  be  held  to  embrace,  which 
varies  with  the  decisions  of  the  dif- 
ferent courts." 

The  cases  enunciating  the  general 
rule  heretofore  stated  ordinarily  ap- 
ply it  to  city  streets  and  rural  high- 
ways without  reference  to  any  distinc- 
tion between  them.  In  the  case  of  Re 
White  [1898]  1  Ch.  (Eng.)  659,  it  was 


held  that  the  rule  is  applicable  equally 
to  streets  and  highways,  the  court 
saying:  "Now,  it  is  suggested'  that 
that  general  rule  does  not  apply  at  all 
to  streets  in  towns.  I  have  never 
heard  it  before  argued,  and  certainly 
it  has  never  been  actually  decided, 
that  the  presumption  does  not  apply  to 
conveyances  of  houses  bordering  on 
streets  in  towns;  nor  do  I  see  any 
8u£9cient  reason  why  the  general  rule 
should  not  apply  to  qt^'eets  in  towns  as 
well  as  to  highways  in  the  country. 
Why  should  towns  be  excluded?  And 
if  towns  were  excluded,  where  would 
you  limit  the  exception  from  the  rule? 
Would  a  country  town  be  excepted? 
Would  a  small  town?  Would  a  vil- 
lage? Would  a  hamlet?  Where  are 
you  to  stop?  It  seems  to  me  that  un- 
less there  are  certain  circumstances 
connected  with  the  particular  town, 
the  rule  applies  to  streets  in  towns 
as  it  does  to  highways  in  the  country." 

So  in  Hammond  v.  McLachlan 
(1848)  1  Sandf.  (N.  Y.)  323,  it  was 
said:  "We  see  no  reason  for  holding 
a  different  construction  in  respect  of 
these  deeds,  from  that  which  prevails 
in  regard  to  deeds  of  lands  in  the 
country.  The  reason  for  that  con- 
struction in  country  deeds  was  based 
upon  principles  of  great  public  con- 
venience, which  forbade  that  one 
should  be  the  owner  of  a  farm,  and 
another  of  a  road  or  a  stream  running 
through  it.  The  practical  inconven- 
iences of  a  contrary  rule  have  led  to 
this  construction  uniformly,  unless 
where  it  expressly  appears  that  the 
parties  intended  the  contrary." 

However,  in  English  v.  Brennan 
(1875)  60  N.  Y.  609,  the  presumption 
was  said  to  be  much  less  strong  in 
respect  to  lots  abutting  on  streets  in 
large  cities. 

In  Hochalter  v.  Manhattan  R.  Co. 
(1890)  31  N.  Y.  S.  R.  112,  9  N.  Y.  Supp. 
341,  it  was  held  that  the  presumption 
was  applicable  to  streets  opened  by 
statutory  proceedings.  In  Illinois, 
however,  a  stetutory  dedication  vests 
the  fee  in  the  public,  and  the  rule  is 
not  applicable.     See  infra,  VI.  d. 

The  presumption  that  a  conveyance 
of  land  with  respect  to  a  highway  on 
which  it  abute  presumptively  conveys 
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the  fee  to  the  center  is  applicable  to 
the  conveyance  of  land  abutting  on  a 
public  alley.  Bergan  v.  Go-Operative 
lee  ft  Fuel  Co.  (1908)  41  Ind.  App. 
647.  84  N.  E.  883;  Jacob  v.  Woolfolk 
(1890)  90  Ky.  426,  9  LJKJL  651,  14  S. 
W.  415;  Albert  v.  Thomas  (1890)  78 
Md.  181,  20  Atl.  912;  Snoddy  v.  Bolen 
(1894)  122  Mo.  479,  24  L.R.A.  507,  24 
S.  W.  142,  26  S.  W.  932;  Lindsay  v. 
Jones  (1890)  21  Nev.  72,  25  Pac.  297; 
Freeman  v.  Sayre  (1886)  48  N.  J.  L. 
37,  2  Atl.  660;  Hennessey  v.  Murdock 
(1898)  137  N.  Y.  317,  33  N.  E.  330; 
Oliver  v.  Ormsby  (1909)  224  Pa.  564, 
73  Atl.  978;  Weiss  v.  Goodhue  (1907) 
46  Tex.  Civ.  App.  142,  102  S.  W.  793; 
Richmond  v.  Thompson  (1914)  116  Va. 
178,  81  S.  E.  106. 

The  general  rule  that  a  description 
of  land  with  reference  to  a  highway 
on  which  it  abuts  presumptively  car- 
ries the  fee  to  the  center  of  the  high- 
way is  applicable  to  a  judgment  on 
condemnation  to  the  same  extent  as  to 
a  deed  of  conveyance.  Atchison,  T.  & 
S.  F.  R.  Ck).  V.  Patch  (1882)  28  Kan. 
470;  Challiss  v.  Atchison  Union  Depot 
&  R.  Co.  (1891)  46  Kan.  398,  25  Pac. 
894;  Michigan  C.  R.  Co.  v.  Miller 
(1912)  172  Mich.  201,  137  N.  W.  555; 
Witt  V.  St.  Paul  ft  N.  P.  R.  Co.  (1888) 
38  Minn.  122,  36  N.  W.  862;  Pennsyl- 
vania S.  Valley  R.  Co.  v.  Reading 
Paper  Mills  (1892)  149  Pa.  18,  24  Atl. 
205;  Amerman  v.  Missouri,  K.  ft  T. 
R.  Co.  (1915)  —  Tet  Civ.  App.  — , 
182  S.  W.  56. 

In  Snoddy  v.  Bolen  (1894)  122  Mo. 
479,  24  L.R.A.  507,  24  S.  W.  142,  25 
S.  W.  932,  it  was  held  that  where,  in 
dedicating  a  street,  the  dedication  re- 
served mineral  rights,  a  subsequent 
conveyance  of  abutting  lands  without 
reservation  passed  the  mineral  rights. 

'tll.  Season  for  presumption. 
It  has  in  a  few  cases  been  assigned 
as  a  reason  for  the  presumption  that 
the  grantee  takes  to  the  center  of  a 
street  designated  as  a-  boundary  that 
the  street  as  a  whole  is  a  monument 
within  the  rule  that  a  boundary  line 
runs  through  the  center  of  a  monu- 
ment. Illinois  ft  M.  Canal  v.  Havens 
(1860)  11  lU.  667;  Helmer  v.  Castle 
(1884)  109  HI.  664;  Jacob  v.  Woolfolk 


(1890)  90  Ky.  426,  9  L.R.A.  661,  14  S. 
W.  415. 

The  reason  ordinarily  assigned  is, 
however,  that  a  mutual  intention  that 
the  grantee  shall  take  to  the  center 
of  the  street  is  to  be  presumed  from 
the  fact  that  retention  of  the  fee  to 
the  half  of  the  highway  is  of  little 
value  to  the  grantor,  while  it  is  of 
distinct  value  to  the  grantee.  "There 
is  no  purpose  to  be  served  in  the  re- 
tention by  the  grantor  of  a  narrow 
strip  of  land  along  the  boundaries 
of  ^e  land  conveyed."  Mott  v.  Mott 
(1876)  68  N.  Y.  246. 

"The  rule  seems  to  be  based  on  the 
supposed  intention  of  the  parties  and 
the  improbability  of  the  grantor  de- 
siring or  intending  to  reserve  his  in- 
terest in  the  street  when  he  had  parted 
with  his'  title  to  the  adjoining  land." 
Florida  Southern  R.  Co.  v.  Brown 
(188^)  23  Fla.  104,  1  So.  612.  See 
to  the  same  effect.  Gear  v.  Barnum 
(1870)  37  Conn,  229.  "It*  will  not  be 
supposed  that  a  man  would  care  to 
keep  title  to  the  highway  in  himself 
when  he  had  parted  with  the  land 
bordering  thereon."  Henderson  v. 
Hatterman  (1893)  146  111.  555,  34  N. 
£.  1041. 

In  Merchant  v.  Grant  (1916)  26  CaL 
App.  485, 147  Pac.  484,  it  was  said  that 
the  presumption  rests  on  the  unrea- 
sonableness of  assuming  that  the 
grantor  intended  to  retain  a  right  of 
no  use  to  him,  and  which  might 
result  in  serious  injury  to  the  grantee. 

In  Johnson  v.  Anderson  (1841)  18 
Me.  76,  the  court  said:  "Could  the 
grantor,  after  these  conveyances,  con- 
template that  he  was  to  continue  to 
be  the  owner  of  the  land  over  which 
the  road  was  laid,  and  that  he  might, 
subject  to  the  public  rights,  cut  away 
or  protect  at  his  pleasure  the  trees, 
and  remove  the  earth  and  manure, 
that  might  be  useful?  Could  the 
grantees  have  imagined  that  they  had 
not  these  rights,  usually  belonging  to 
the  owners  of  the  adjoining  land? 
The  effect  of  admitting  the  principle 
that  a  conveyance  bounding  on  a 
highway  does  not  extend  to  the  center 
of  it  would  deprive  the  owners  of 
farms  without,  and  the  owners  of 
house  lots  within,   our  villages  and 
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cities,  of  the  power  of  improving  or 
ornamenting  that  part  of  the  way  ad- 
joining these  lands  and  not  used  by 
the  public,  and  of  protecting  orna- 
mental trees  and  useful  erections  al- 
ready existing.  Such  results  are  as 
undesirable  for  the  public  benefit  as 
they  would  be  alarming  to  the  owners 
of  house  lots  adjoining  public  high- 
ways and  streets.  A  principle  which 
would  produce  them  should  not  be  ad- 
mitted but  upon  the  clearest  and  best 
authority." 

In  Schneider  v.  Jacob  (1887)  86  Ky. 
101,  5  S.  W.  350,  it  was  said:  "He 
purchases  the  lot  with  the  understand- 
ing that  he  may  build  houses  fronting 
on  the  street,  with  windows,  doors, 
and  doorsteps,  and  that  the  doorsteps 
may  extend  beyond  the  line  of  the 
street;  also  that  he  may  construct 
vaults  below  the  surface  of  the  street, 
and  vaults  in  cities  of  considerable 
size  are  nearly  always  constructed 
under  the  sidewalks,  and  they  are 
sometimes  extended  to  the  center  of 
the  street.  Their  construction  as  de- 
positories for-  fuel  and  other  neces- 
saries is  highly  necessary.  Shade 
trees,  posts,  .awnings,  etc.,  are  also 
necessary  protections  and  conven- 
iences. If  the  grantor  held  a  property 
right  in  the  street  up  to  the  dividing 
line  between  the  street  and  the  lot,  he 
could  deprive  his  vendee  of  the  right 
of  ingress  from  the  streets  into  his 
house,  and  exit  from  it,  of  light  and 
air,  and  of  planting  shade  trees  and 
erecting  posts  and  awnings,  and  of 
constructing  vaults.  In  other  words, 
if  the  vendor  retained  the  right  of 
property  in  the  street  up  to  the  divid- 
ing line  between  the  lot  and  the  street, 
he  might  prohibit  the  erection  or  con- 
struction of  any  of  these  necessary 
improvements,  and  thereby  render  the 
lot  valueless  to  the  purchaser.  Sup- 
pose that  the  street  belonged  to  the 
original  grantor,  and  that  it  is  vacated 
as  a  public  thoroughfare;  he  is  then 
the  owner  of  a  strip  of  ground  just 
the  width  of  the  street,  and  which  may 
be  several  miles  long,  and  that  he  has 
no  access  to  except  at  each  end.  This 
would  certainly  be  a  description  of 
property  that  it  is  not  probable  that 


either  party  contemplated  as  remain- 
ing in  the  grantor." 

In  White  v.  Jefferson  (1910)  110 
BOnn.  276,  82  L.R.A.(N.S.)  778,  124 
N.  W.  878,  the  court  said:  "The  rule 
is  compelled  by  incontrovertible  pub- 
lic policy.  The  owner  of  the  land 
platted  usually  becomes  entirely  dis- 
associated with  the  title  to  the  land 
sold,  and  has  neither  a  proximate  in- 
terest in  nor  a  practical  use  for  the 
qualified  fee  in  the  street.  The  in- 
terest of  the  vendee  therein  is  im- 
mediate. It  has  direct  and  substantial 
value  to  him.  Indeed,  as  Cole,  J.,  said 
in  Kimball  v.  Kenosha  (1855)  4  Wis. 
381,  the  lots  would  be  'comparatively 
useless'  without  the  implication  of  con- 
veyance to  the  middle  of  the  street. 
He  is  logically  entitled  to  improve  the 
property  as  he  chooses.  It  conduces 
to  the  best  use  of  the  premises  to 
allow  him  to  do  so  in  reliance  on  ac- 
cess to  the  street  on  the  ground  itself 
and  for  light  and  air  above.  So  long 
as  the  land  is  used  as  a  street,  these 
rights  would  be  protected,  irrespective 
of  who  owned  the  fee.  But  upon  va- 
cation of  the  street  these  rights  would 
be  legally  destroyed  unless  the  vendee 
had  the  fee.  It  is  much  more  reason- 
able to  vest  that  fee  in  him  than  in 
the  usually  remote  party  who  origin- 
ally platted  the  land.  To  allow  the 
vendor  to  retain  the  fee  would  be  a 
serious  embarrassment  to  alienation 
and  improvement  of  property  which  it 
consists  with  public  policy  to  favor. 
On  the  other  hand,  the  state  itself  is 
concerned,  e.  g.,  as  to  who  should 
determine  and  pay  for  improvements 
to  the  street,  made  under  the  power 
of  taxation,  to  be  paid  for  in  some 
form  of  local  assessment.  The  owners 
of  the  lots  adjoining  the  street  are 
the  natural  ones  to  determine  whether 
improvements  should  be  made  and 
what  their  character  would  be.  They 
are  the  ones  who  logically  would  be, 
and  who  are,  required  to  discharge 
the  assessment  levied  for  the  improve- 
ment determined  upon.  Upon  vaca- 
tion of  the  street,  they  kre  naturally 
entitled  t6  the  street  in  its  improved 
condition.  Other  practical  considera- 
tions justify  the  reasonableness  of  the 
rule." 
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In  Salter  v.  Jonas  (1877)  89  N.  J.  L. 
469,  123  Am.  Rep.  229,  it  was  said: 
"And  this  doctrine,  although  it  can- 
not be  said  to  be  sustained  by  the 
greatest  number  of  decisions,  is,  I 
think,  the  one  that  ought  to  be  adopted 
in  this  state.  In  our  practice,  in  the 
conveyance  of  lots  bounded  by  streets, 
the  prevailing  belief  is,  that  the  street 
to  its  center  is  conveyed  with  the  lot. 
Among  the  mass  of  the  people  it  is  un- 
doubtedly supposed  that  the  street  be- 
longs, as  an  appurtenance,  to  the  con- 
tiguous property,  and  that  the  title 
to  the  latter  carries  with  it  a  title  to 
the  former.  This  belief  is  so  natural 
that  it  would  not  be  easily  eradicated. 
As  a  general  practice,  it  would  seem 
preposterous  to  sever  the  ownership 
to  Uiese  several  particles  of  property. 
Under  ordinary  circumstances,  the 
thread  of  land  constituting  the  street 
is  of  great  value  to  the  contiguous 
lots,  and  is  of  no  value  separated  from 
them.  It  would  rarely  occur  that  the 
vendee  of  a  city  lot  would  be  willing 
to  take  it  separated  in  ownership  from 
the  street,  and  it  would  as  rarely  oc- 
cur that  a  vendor  would  desire  to 
make  such  a  severance.  In  my  own 
experience,  I  have  never  known  such 
an  intention  to  exist,  and  it  is  safe  to 
say  that  whenever  it  does  exist,  the 
conditions  of  the  case  are  peculiar." 

In  Paul  V.  Carver  (1856)  26  Pa.  223, 
225,  67  Am.  Dec.  413,  the  court  said: 
"Where  land  is  laid  out  in  town  lots, 
with  streets  and  alleys,  the  owner  re- 
ceives a  full  consideration  for  the 
streets  and  alleys  in  the  increased 
value  of  the  lots.  The  object  of  the 
purchasers  of  lots  is  to  enjoy  the  usual 
benefits  of  the  streets.  The  under- 
standing always  is  that  houses  may  be 
erected  fronting  on  the  streets,  with 
windows  and  doors,  and  doorsteps  and 
vaults.  These  latter  always  extended 
beyond  the  line  of  the  street,  and  it 
is  necessary  that  they  should  so  ex- 
tend. If  a  right  of  property  in  the 
streets  might,  under  any  circum- 
stances, be  exercised  by  the  grantor, 
he  might  deprive  his  grantee  of  the 
means  of  entry  into  or  exit  from  his 
house,  and  of  all  the  enjoyments  of 
light  and  air,  and  might  thereby  de- 
prive him  of  means  of  deriving  any 


benefit  from  his  purchase.  In  large 
.  cities  vaults  under  the  sidewalks  for 
receiving  fuel  and  other  necessaries 
are  almost  universally  constructed. 
In  some  instances  where  lots  are 
owned  by  the  same  person  on  each 
side  of  the  street,  these  vaults  extend 
entirely  across  it,  forming  an  under- 
ground communication  between  the 
two  properties.  Shade  trees,  posts, 
awnings,  and  other  convenient  struc- 
tures, are  constantly  erected.  All 
these  might  be  prohibited  by  the  orig- 
inal grantor,  if  his  right  of  property 
remained  after  parting  with  the  lots. 
If  the  streets  were  to  be  vacated,  of 
what  value  would  they  be  to  the  orig- 
inal grantors,  unless  for  the  purposes 
of  annoyance  to  the  lot  owners?  A 
long  strip  of  ground  50  or  100  feet 
wide  and  perhaps  several  miles  in 
length,  without  any  access  to  it  except 
at  each  end,  is  a  description  of  prop- 
erty which  is  not  likely  either  party 
ever  contemplated  as  remaining  in  the 
grantor  of  the  lots  on  each  side  of 
it.  Influenced  by  these  considerations, 
the  law  has  carried  out  the  real  in- 
tention of  the  parties  by  holding  that 
the  title  passed  to  the  center  of  the 
street,  subject  to  the  right  of  passage." 
The  failure  of  this  reason  has  been 
referred  to  as  rebutting  the  presump- 
tion. Hamlin  v.  Pierpoint  Mfg.  Co. 
(1886)  141  Mass.  61,  6  N.  E.  581, 
wherein  it  was  said:  "One  reason 
given  for  the  general  rule  is,  that  it 
is  not  to  be  presumed  that  the  grantor 
intends  to  reserve  a  narrow  strip  of 
land,  not  capable  of  any  substantial 
use  by  him,  after  having  parted  with 
the  land  by  the  side  of  it,  and  of  no 
considerable  value  if  the  way  should 
be  discontinued.  This  reason  does  not 
apply  in  this  case.  The  northerly  line 
of  the  lot  sold  to  Seabury  is  several 
hundred  feet  long.  At  the  time  the 
deed  was  made,  Howland  street  cov- 
ered only  about  30  feet  of  this  line, 
and  no  extension  of  the  street  was 
legal  and  none  was  contemplated. 
Much  the  largest  part  of  Seahury's 
northerly  boundary,  therefore,  was 
not  upon  the  street,  but  upon  other 
land  of  the  grantor.  No  fair  infer- 
ence can  be  drawn  that  the  grantor 
did  not  intend  to  retain  the  strip  of 
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land  equal  in  width  to  half  the  width 
•of  the  street,  for  it  was  a  part  of  his 
other  land,  and  as  valuable  as  any 
•other  land." 

As  to  the  policy  of  the  rule,  it  was 
said  in  Hunt  v.  Brown  (1892)  75  Md. 
481,  23  Atl.  1029:  "In  the  course  of 
time,  however, — in  a  century  or  half 
of  a  century,  as  in  this  case,  the  road 
is  closed  as  a  highway,  and  then 
springs  up  a  costly  and  harassing 
litigation  about  the  title  to  this  nar- 
row strip  of  land,  which  before  was 
practically  of  little  value  or  no  value 
whatever.  And  to  avoid  litigation  of 
this  kind,  involving  the  construction 
as  to  the  intention  of  the  parties,  at  the 
best  sometimes  doubtful,  it  would  be 
better,  it  seems  to  us,  to  declare  by 
legislative  enactment  that  all  grants 
hereafter  made  of  land  bordering  on  a 
highway  shall  carry  the  fee  to  the 
middle  of  the  highway,  provided  the 
grantor  is  the  owner  of  the  fee,  unless 
the  fee  is  reserved  in  express  terms  to 
the  grantor." 

So  in  Johnson  v.  Arnold  (1893)  91 
Ga.  659,  18  S.  E.  870,  it  was  said:  "It 
is  favorable  to  the  general  public  in- 
terest that  the  fee  in  all  roads  should 
be  vested  either  exclusively  in  the 
owner  of  the  adja6ent  land  on  one 
side  of  the  road,  or  in  him  as  to  one 
half  of  the  road,  and  as  to  the  other 
half,  in  the  proprietor  of  the  land  on 
the  opposite  side  of  the  road.  This 
is  much  better  than  that  the  fee  in 
long  and  narrow  strips  or  gores  of 
land  scattered  all  over  the  country, 
and  occupied  or  intended  to  be  oc- 
cupied with  roads,  should  belong  to 
persons  other  than  the  adjacent  own- 
ers. In  the  main,  the  fee  in  such  prop- 
erty under  such  detached  ownership 
would  be  and  forever  continue  un- 
productive and  valueless.  True  it  is 
that  the  fee  in  a  road  or  in  one  half 
the  breadth  of  land  occupied  by  a  road 
is  generally  not  of  much  value  to  an 
adjacent  proprietor,  but  it  goes  to  en- 
large his  holding  and  probably  en- 
hances somewhat  the  value  of  his 
estate,  when  a  detached  ownership 
would  usually  leave  it  of  no  value 
whatever.  At  all  events,  this  much 
may  be  asserted  confidently,  that  as 
the  fee  in  roads  has  to  reside  some- 


where, it  is  more  desirable  that  it 
should  be  in  the  owners  of  the  ad- 
jacent lands  than  elsewhere.  And 
detached  ownership  being  less  desira- 
ble, or  not  desirable  at  all,  any  actual 
intention  to  establish  it  in  a  particular 
instance,  or  in  the  great  masd  of  in- 
stances, is  less  likely  to  exist  than  is 
an  opposite  intention." 
rr.  Bebuttal  of  preaumpUon  generdtlif. 

Whether  a  conveyance  with  refer- 
ence to  a  highway  carries  title  to  the 
center  depends  on  the  intention  of 
the  parties,  to  be  ascertained  from  the 
language  of  the  conveyances,  viewed 
in  the  light  of  the  surrounding  cir- 
cumstances. Overland  Mach.  Co.  v. 
Alpensfels  (1902)  30  Colo.  168,  69 
Pac.  574;  Brewster  v.  Cahill  (1902) 
199  III.  309,  65  N.  E.  288;  Huff  v.  Hast- 
ings Exp.  Co.  (1902)  195  IlL  257,  68 
N.  E.  105;  Warren  v.  Balek  (1864)  54 
Me.  276,  89  Am.  Dec.  748;  Smith  v. 
Slocomb  (1867)  9  Gray  (Mass.)  36,  69 
Am.  Dec.  274;  Phelps  v.  Webster 
(1883)  184  Mass.  17;  Re  Bobbins 
(1885)  84  Minn.  99,  57  Am.  Rep.  40, 
24  N.  W.  356;  Mott  v.  Mott  (1877)  68 
N.  Y.  246. 

Whether  a  conveyance  of  land 
abutting  on  a  street  gives  title  to  the 
center  of  the  street  depends  "upon  the 
intent  of  the  parties  as  expressed  in 
the  descriptive  part  of  the  deed,  ex- 
plained and  illustrated  by  all  other 
parts  of  the  conveyance,  and  by  the 
localities  to  which  it  applies."  Cod- 
man  V.  Evans  (1861)  1  Allen  (Mass.) 
443. 

Land  abutting  on  a  highway  may  be 
so  conveyed  as  to  exclude  the  fee  in 
the  highway.  Chicago  v.  Rumsey 
(1877)  87  m.  848. 

In  the  absence  of  anything  from 
which  an  intent  to  include  the  fee 
of  the  highway  can  be  inferred,  it  does 
not  pass,  since  "land  will  not  pass 
as  appurtenant  to  other  land."  Cole 
v.  Haynes    (1849)   22  Vt.  588. 

"The  rule  that  a  conveyance  bound- 
ed by  or  upon  a  street  embraces  a  fee 
to  the  center  thereof  rests  upon  pre- 
sumption. As  the  presumption  is  not 
juris  et  de  jure,  it  may  be  overcome." 
Tietjen  v.  Palmer  (1907)  121  App.  Div. 
288,  105  N.  Y.  Supp.  790. 

"The  presumption  that  the  owner  of 
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the  adjoiningr  land  intended  to  con- 
vey his  interest  in  the  highway  may 
be  overcome  either  by  the  use  of  ex- 
press language  excluding  it,  or  by 
such  facts  and  circumstances  as  show 
an  intention  to  exclude  it.  The  inten- 
tion to  exclude  the  highway  must  ap- 
pear from  the  language  of  the  deed,  as 
explained  by  surrounding  circum- 
stances." Henderson  v.  Hatterman 
(1893)  146  IlL  555,  34  N.  E.  1041. 

"The  grantor,  by  apt  and  fitting 
words,  may  exclude  this  presumption 
and  reserve  the  entire  road  to  himself, 
subject  to  the  easement  of  the  public." 
Cottle  V.  Young  (1871)  59  Me.  105. 

In  Buck  V.  Squiers  (1850)  22  Vt 
484,  the  court  said:  "The  question, 
then,  whether,  in  a  conveyance  of  land 
abutting  upon  a  highway,  the  high- 
way is  included  and  passes  to  the 
grantee,  or  whether  it  is  excluded  and 
does  not  pass,  becomes  in  all  cases  a 
matter  of  construction  and  intention 
merely,  from  the  language  used  by  the 
parties,  and  such  surrounding  circum- 
stances as  are  proper  to  be  taken  into 
the  account  in  ascertaining  the  in- 
tentions of  the  parties, — ^keeping  al- 
ways in  view  the  legal  presumption 
that  the  parties  intended  to  include 
the  highway,  and  that  the  burden  is 
upon  the  party  who  assumes  to  show 
that  the  parly  intended  the  contrary." 

In  Columbus  &  W.  R.  Co.  v.  With- 
erow  (1886)  82  Ala.  190,  8  So.  23,  it 
was  said  that  nothing  less  than  an  ex- 
press reservation  or  its  equivalent 
will  rebut  the  legal  hif erence  -  that 
the  grantee  takes  the  fee  to  the  center 
of  the  street.  See  to  the  same  effect, 
Adams  v.  Saratoga  &  W.  R.  Co.  (1851) 
11  Barb.  (N.  Y.)  414,  reversed  on 
other  grounds  in  (1852)  10  N.  Y.  328. 
Paul  V.  Carver  (1856)  26  Pa.  228,  67 
Am.  Dec.  418. 

In  Pell  v.  Pell  (1901)  85  Misc.  472, 
71  N.  Y.  Supp.  1092,  affirmed  in  (1901) 
65  App.  Div.  888,  73  N.  Y.  Supp.  81, 
which  is  affirmed  in  (1902)  169  N.  Y. 
609,  62  N.  E.  1099,  it  was  said  that  it 
requires  "clear  and  decisive  lan- 
guage" to  rebut  the  presumption  that 
the  grantee  takes  to  the  center  of  the 
highway. 

The  true  rule  seems  to  be,  however, 
that  the  presumption  may  be  overcome 


either  by  express  words  or  by  the  use 
of  such  words  as  necessiarily  exclude 
the  highway  from  the  description  of 
the  premises  conveyed.  Van  Winkle 
V.  Van  Winkle  (1906)  184  N.  Y.  193, 
77  N.  E.  38,  affirming  (1904)  96  App. 
Div.  606,  89  N.  Y.  Supp.  26. 

In  Jackson  ex  dem.  Yates  v.  Hatha- 
way (1818)  16  Johns.  (N.  Y.)  447,  8 
Am.  Dec.  268,  it  was  said  that  a  de- 
scription by  such  boundaries  as  ex- 
clude the  highway  prevents  the  gran- 
tee from  taking  to  the  center  thereof; 
but  that  case  appears  to  be  incon- 
sistent with  the  rule  of  the  later  New 
York  cases.  See  Van  Winkle  v.  Van 
Winkle  (N.  Y.)  supra.  A  like  rule 
was  laid  down  in  Tyler  v.  Hammond 
(1830)  11  Pick.  (Mass.)  193;  but  see 
the  Massachusetts  cases  cited  infra  in 
V.  e. 

In  Hoboken  Land  &  Improv.  Co.  v. 
Kerrigan  (1864)  81  N.  J.  L.  13,  it  was 
said  that  express  words  are  necessary 
to  exclude  the  highway  only  where,  in- 
dependent of  such  words,  a  contrary 
presumption  can  reasonably  be  in- 
ferred. Compare  Salter  v.  Jonas 
•  (1877)  39  N.  J.  L.  469,  23  Am.  Rep.  229, 
wherein  it  was  said  that  there  must  be 
express  words  of  exclusion  to  prevent 
the  application  of  the  presumption. 

In  White's  Bank  v.  Nichols  (1876) 
64  N.  Y.  66,  the  court  said:  "No  par- 
ticular words  or  form  of  expression  is 
necessary  to  restrict  the  grant  to  the 
exterior  line  of  a  street  or  margin  of  a 
stream,  and  exclude  the  soil  of  each ; 
but  that  while  the  presumption  is  in 
every  case  that  the  grantor  does  not 
intend  to  retain  the  fee  of  the  soil 
within  the  lines  of  the  street  or  under 
the  water,  such  presumption  may  be 
overcome  by  the  use  of  any  terms  in 
describing  the  premises  granted 
which  clearly  indicate  an  intent  not 
to  convey  the  soil  of  the  street  or 
stream." 

So,  in  Salter  v.  Jonas  (N.  J.)  supra, 
the  court  said:  "And  it  is  the  very 
general  notion  that  these  two  parcels 
of  property  are  inseparably  united, 
and  pass  as  a  whole  by  force  of  an 
ordinary  conveyance;  that  accounts 
for  the  absence  of  any  settled  formula 
in  general  use  for  the  description  of 
city  lots  in  transfer  of  tiieir  title.    Up- 
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on  an  examination  of  such  convey- 
ances, it  would,  I  am  satisfied,  be  dis- 
closed that  the  utmost  laxity  in  this 
respect  prevails.  The  property  con- 
veyed is  indiscriminately  described 
as  going  to  the  street  and  running 
along,  or  as  going  to  one  side  of  such 
street  and  thence  running  along  such 
side.  Such  discriminations  are  not  in- 
tentional, the  purpose  being  to  convey 
all  the  interest  that  the  seller  has  in 
the  property  and  in  its  belongings,  and 
the  mode  of  accomplishing  this  pur- 
pose is  not  the  subject  of  attention, 
the  street  lot,  as  I  have  said,  being 
regarded  as  a  mere  adjunct  of  the 
property  sold,  and  worthless  for  any 
other  use.  This  being  undeniably  the 
practice  and  general  understanding, 
to  give  a  close  and  literal  meaning  to 
the  descriptive  terms  employed  in 
such  instances  would  serve  no  useful 
purpose,  but  its  tendency  would  be 
to  defeat  the  object  in  view,  and  to 
call  into  life  a  vexatious  litigation. 
The  particular  words  should,  in  such 
transactions,  be  controlled  and  limit- 
ed by  the  manifest  intention  which 
is  unmistakably  displayed  in  the  na- 
ture of  the  affair  and  the  situation  of 
the  parties." 

Where  there  is  ambiguity  with  ref- 
erence to  the  description,  or  doubt  as 
to  the  intent  of  the  grantor,  the  pre- 
sumption will  prevail.  Van  Winkle 
V.  Van  Winkle  (1906)  184  N.  Y.  193, 
77  N.  E.  83,  affirming  (1904)  95  App. 
Div.  605,  89  N.  Y.  Supp.  26. 

In  the  absence  of  fraud  or  ambigu- 
ity, parol  evidence  is  not  admissible 
to  rebut  the  presumption.  Bergan  v. 
Co-operative  Ice  &  Fuel  Co.  (1908)  41 
bid.  App.  647,  84  N.  E.  833  (wherein 
the  rule  was  applied  to  a  description 
of  land  by  courses  and  distances 
which  unmistakably  identified  a  tract 
bordering  on  a  highway) ;  Jacob  v. 
Woolfolk  (1890)  90  Ky.  426,  9  L.RJ^. 
551,  14  S.  W.  415  (wherein  parol  evi- 
dence was  held  to  be  inadmissible  to 
show  intent  not  to  include  highway 
in  description  by  lot  number). 

Though  the  presumption  is  declared 
by  an  express  statute,  it  is  subject  to 
be  rebutted  by  facts  showing  a  con- 
trary  intention.     Brown   v.   Oregon 


Short  Une  R.  Co.  (1909)  86  Utah,  267, 
24  L.R.A.(N.S.)  86,  102  Pac.  740. 

V.  Effect  of  particular  terms  in  convey- 
once. 

a.  Oenerally. 

The  use  or  omission  of  the  term 
"appurtenances"  in  a  conveyance  is 
of  no  value  in  determining  whether 
the  fee  to  the  center  of  a  street  was 
conveyed.  Overland  Mach'.  Co.  v. 
Alpenfels  (1902)  80  Colo.  163,  69  Pac. 
574 

So  in  United  States  v.  Harris  (1880) 
1  Sumn.  21,  Fed.  Cas.  No.  15,815,  it 
was  held  that  the  term  "appur- 
tenances" in  a  conveyance  which'  oth- 
erwise excludes  the  street  does  not 
work  an  inclusion.  See  to  the  same- 
effect,  Harris  v.  Elliott  (1836)  10  Pet. 
(U.  S.)  25,  9  L.  ed.  888. 

That  the  lots  conveyed  are  described 
as  "opposite  to"  certain  other  lots 
does  not  prevent  the  grantee  from  tak- 
ing to  the  center  of  the  intervening 
street.  Paine  v.  Consumers'  For- 
warding &  Storage  Co.  (1895)  19  C. 
C.  A.  99,  37  U.  S.  App.  589,  71  Fed. 
626,  wherein  it  was  said:  "These 
words  undoubtedly  imply  the  exist- 
ence of  a  passageway  or  street  be- 
tween the  water  lots  conveyed  and 
the  numbered  lots,  by  reference  to 
which  the  former  were  designated; 
and,  as  already  said,  the  grantor  in 
the  deeds  and  those  claiming  under 
him  are  estopped  to  deny  its  exist- 
ence. But  we  cannot  see  how  this 
prevents  a  construction  of  the  deeds 
by  which  the  fee  in  one  half  the 
street,  whose  existence  is  thus  recog- 
nized, shall  pass  with  the  lots." 

The  addition  of  the  phrase  "ex- 
cepting the  roads  laid  out  over  said 
land"  merely  excepts  the  public  ease- 
ment, and  does  not  prevent  the  gran- 
tee from  taking  the  fee  to  the  center 
of  the  roads.  Wellman  v.  Dickey 
(1885)  78  Me.  29,  2  Atl.  188. 

So,  in  Peck  v.  Smith  (1814)  1  Coniu 
103,  6  Am.  Dec.  216,  it  was  held  that 
a  grantee  was  not  prevented  from, 
taking  to  the  center  of  the  highway 
by  the  following  reservation  in  his 
deed:  "Saving  and  excepting  th& 
road  or  highway  laid  oat,  used,  and 
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improved,  running  from  the  old  high- 
way to  the  bridge  over  the  premises." 

But  it  has  been  held  that  wher^,  in 
connection  with  the  description  of 
premises  abutting  on  a  highway,  an 
easement  over  the  highway  is  ex- 
pressly granted,  the  fee  to  the  high- 
way is  excluded.  Hobson  v.  Phila- 
delphia (1892)  150  Pa.  595,  24  Atl. 
1048;  Brown  v.  Oregon  Short  Line  R. 
Co.  (1909)  36  Utah,  257,  24  L.R.A. 
(N.S.)  86,  102  Pac.  740. 

So,  a  recital  that  the  road  in  ques- 
tion was  laid  out  for  the  "accommo- 
dation" of  lot  owners  has  been  re- 
ferred to  as  raising  an  implication 
that  "the  use  only  of  the  road  was  to 
be  accorded  by  way  of  accommoda- 
tion, and  that  the  roadbed  was  not 
conveyed."  Peabody  Heights  Co.  v. 
Sadtler  (1885)  63  Md.  533,  52  Am. 
Rep.  519. 

By  a  parity  of  reasoning  it  has  been 
held  that  where,  to  the  description, 
there  are  added  the  words,  "reserving 
to  the  public  the  use  of "^  the  highway, 
an  intent  that  the  fee  shall  pass  is 
shown.  Richardson  v.  Palmer  (1859) 
38  N.  H.  212. 

In  Oliver  v.  Ormsby  (1909)  224  Pa. 
564,  73  Atl.  973,  the  description  in 
question  called  for  an  alley  as  a 
boundary,  and  added  the  following 
words:  "Together  with  the  free  use 
and  privilege  of  the  said  alley,  called 
Carpenter's  alley,,  as  by  the  plan  in- 
tended to  be  recorded  in  the  office  for 
recording  of  deeds  in  and  for  Al- 
legheny county,  relation  thereunto 
being  had,  will  more  fully  appear." 
It  was  held  that  the  grantee  took  the 
fee  to  the  center  of  the  alley. 

Where  a  deed  of  property  abutting 
on  a  street  describes  the  property  by 
lot  number  and  then -adds,  "also  doth 
quitclaim  all  title  in  being  or  rever- 
sion to  the  land  now  occupied  by"  the 
street,  the  title  to  the  fee  of  the  street 
is  separated  from  that  to  the  abutting 
land,  and  a  subsequent  reconveyance 
to  the  grantor  of  the  land  without 
mentioning  the  fee  to  the  street,  which 
had,  in  the  meantime,  been  vacated, 
gives  no  title  to  the  vacated  street. 
Overland  Mach.  Co.  v.  Alpenfels 
(Colo.)  supra. 

A  partition  decree  appropriating  as 
2  A.L.R.— 2. 


a  street  a  strip  on  which  all  the  lots 
were  bounded  has  been  held  to  give 
the  abutters  title  to  the  center  of  the 
street  Clark  v.  Parker  (1871)  106 
Mass.  654. 

But  in  Codman  v.  Evans  (1861)  1 
Allen  (Mass.)  443,  a  deed  referring  to 
a  street  as  being  "between"  the  prop- 
erty conveyed  and  other  property 
was  held  to  pass  no  rights  in  the  fee 
of  the  street. 

It,  Reference  to  map  or  plat. 

By  the  great  weight  of  authority 
a  conveyance  of  land  by  lot,  block,  or 
tract  number,  with  reference  to  a  map 
or  plat  which  shows  that  the  property 
abuts  on  a  highway,  gives  to  the 
grantee  the  fee  to  the  center  of  the 
highway  though  the  map,  by  its  lines 
or  coloring,  shows  the  lot,  block,  or 
tract  as  extending  only  to  the  side  line 
of  the  highway. 

England.— Berridge  v.  Ward  (1861) 
10  C.  B.  N.  S.  400,  142  Eng.  Reprint, 
507,  80  L.  J.  C.  P.  N.  S.  218,  7  Jur.  N. 
S,  876.  Compare  Pryor  v.  Petre 
[1894]  2  Ch.  11,  68  L.  J.  Ch.  N.  S. 
531,  7  Reports,  424,  70  L.  T.  N.  S.  331, 
42  Week.  Rep.  435. 

United  States. — Banks  v.  Ogden 
(1865)  2  Wall.  57,  17  L.  ed.  818;  Stone 
V.  Waukegan  (1913)  123  C.  C.  A,  563, 
205  Fed.  496. 

Ai^ansas. — Taylor  v.  Armstrong 
(1863)  24  Ark.  107;  Dickinson  v.  Ar- 
kansas City  Improv.  Co.  (1906)  77 
Ark.  570,  113  Am.  St.  Rep.  170,  92  S. 
W.  21. 

California.— Frazer  v.  Ott  (1892) 
95  Cal.  661,  30  Pac.  793. 

Florida.— Smith  v.  Horn  (1915)  70 
Fla.  484,  70  So.  435. 

Georgia.  —  Harrison  v.  Augusta 
Factory  (1884)  73  Ga.  447. 

Idaho. — Shaw  v.  Johnston  (1910) 
17  Idaho,  676,  107  Pac.  899. 

Illinois. — Thompson  v.  Maloney 
(1902)  199  111.  276,  93  Am.  St.  Rep. 
183,  65  N.  E.  236;  Brewster  v.  Cahill 
(1902)  199  111.  309,  65  N.  E.  233. 

Indiana. — Cox  v.  Louisville,  N.  A.  & 
C.  R.  Co,  (1874)  48  Ind.  178. 

Iowa. — Dubuque  v.  Maloney  (1869) 
9  Iowa,  460,  74  Am.  Dec.  358. 

Kentucky.  —  Jacob  v.  Woolfolk 
(1890)  90  Ky.  426,  9  L.R.A.  561,  14 
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S.  W.  415;  Coppin  v.  Manson  (1911) 
144  Ky.  634,  139  S.  W.  860, 

Minnesota.— Re  Robbins  (1885)  34 
Minn.  99,  57  Am.  Rep.  40,  22  N.  W. 
356;  Gilbert  v.  Emerson  (1895)  60 
Minn.  62,  61  N.  W.  820. 

Missouri. — Snoddy  v.  Bolen  (1894) 
122  Mo.  479,  24  L.R.A.  507,  24  S.  W. 
142,  25  S.  W.  932. 

New -York. — ^Bissell  v.  New  York  0. 
R.  Co.  (1861)  23  N.  Y.  61;  Perrin  v. 
New  York  C.  R.  Co.  (1867)  36  N.  Y. 
120;  Hennessy  v.  Murdock  (1893)  137 
N.  Y.  817,  33  N.  E.  330;  Sizer  v.  Dev- 
ereux  (1853)  16  Barb.  160;  Lozier  v. 
New  York  C.  R.  Co.  (1864)  42  Barb. 
465;  Edsall  t.  Howell  (1895)  86  Hun, 
424,  33  N.  Y.  Supp.  892;  Gere  v.  Mc- 
Chesney  (1903)  84  App.  Div.  39,  82  N. 
Y.  Supp.  191;  Trowbridge  v.  Ehrich 
(1906)  116  App.  Div.  457,  101  N.  Y. 
Supp.  995,  modified  in  (1908)  191  N. 
Y.  361,  84  N.  E.  297;  Woolf  v.  Woolf 
(1909)  131  App.  Div.  751,  116  N.  Y. 
Supp.    104;    Stevens    v.    New    York 

(1880)  14  Jones  &  S.  274,  affirmed  in 

(1881)  84  N.  Y,  296;  Pollock  v.  Morris 
(1884)  19  Jones  &  S.  112,  affirmed  in 
(1887)  105  N.  Y.  676,  12  N.  E.  179. 

Pennsylvania. — Dobson  v.  Hohenad- 
el  (1892)  148  Pa.  367,  23  Atl.  1128. 

lihode  Island. — Tingley  v.  Prov- 
idence (1867)  8  R.  I.  493;  Clark  v. 
Providence  (1873)  10  R.  I.  437;  Faulk- 
ner v.  Rocket  (1911)  38  R.  I.  153,  80 
Atl.  880. 

^irjpnia. — Durbin  v.  Roanoke  Bldg. 
Co.  (1908)  107  Va.  753,  60  S.  E.  86. 

Wisconsin. — Kimball  v.  Kenosha 
(1865)  4  Wis.  321 ;  Jarstadt  v.  Morgan 
(1879)  48  Wis.  245,  4  N.  W.  271;  An- 
drews V.  Youmans  (1890)  78  Wis.  56, 
47  N.  W.  304;  Brown  v.  Baraboo 
(1898)  98  Wis.  273,  74  N.  W.  223; 
Smith  V.  Beloit  (1904)  122  Wis.  396, 
100  N.  W.  877. 

A  description  of  lots  by  their  num- 
bers on  a  plot  by  which  they  are 
shown  to  bound  on  a  street  "Is  exactly 
equivalent  to  express  language  in  a 
deed  giving  the  street  as  a  bound- 
ary." Paine  v.  Consumers'  Forward- 
ing &  Storage  Co.  (1896)  19  C.  G.  A. 
99,  37  U.  S.  App.  689,  71  Fed.  626. 

In  Henderson  v^  Hatterson  (1893) 
146  ni.  555,  34  N.  E.  1041,  the  court 
said  that  "where  a  deed  refers  to  a 


plat  or  subdivision  the  particulars 
shown  upon  such  deed  or  subdivision 
are  as  much  a  part  of  the  deed  as 
though  they  were  recited  in  it.". 

In  Cox  V.  Louisville,  N.  A.  &  C.  R. 
Co.  (1874)  48  Ind.  178,  the  court  said: 
"Without  citing  or  examining  other 
authorities,  we  think  it  may  be  laid 
down  that  the  established  inference 
of  law  is,  that  a  conveyance  of  land 
bounded  on  a  highway  carried  with 
it  the  fee  to  the  center  of  the  road,  as 
part  and  parcel  of  the  grant,  unless 
such  inference  shall  be  expressly  ex- 
cluded, and  that  this  rule  is  applicable 
where  the  land  conveyed  is  a  lot  or 
part  of  a  lot  in  a  town  or  city,  desig- 
nated on  the  plat  by  its  number,  or 
ascertained  by  its  appropriate  descrip- 
tion, and  abutting  on  a  public  street, 
lane,  or  alley." 

In  Jarstadt  v.  Morgan  (1879)  48 
Wis.  245,  4  N.  W.  27,  the  description 
in  question  was  as  follows:  "Lots  1, 
2,  3,  and  4  in  block  1,  'according  to 
the  Clark's  Mills  village  plat  on  rec- 
ord.' "  The  plat  was  not  in  fact  on 
record.  Holding  that  the  grantee  took 
to  the  center  of  the  street,  the  court 
said:  "Now  upon  the  facts  of  this 
case  we  are  disposed  to  adopt  this 
rule,  namely:  Where  the  owner  of  a 
tract  of  land,  which  is  laid  out  into 
blocks  and  lots  that  are  bounded  on 
what  are  represented  on  an  unrecord- 
ed or  defective  plat  as  streets,  conveys 
lots,  referring  to  the  plat  as  contain- 
ing the  true  description  of  the  prem- 
ises, thus  making  the  plat  a  part  of 
his  deed,  the  grantee  will  take  to  the 
center  of  the  street  abutting  on  his 
lots,  as  against  his  grantor  or  assigns. 
It  may  well  be  that  such  grantee 
would  not  only  take  the  fee  to  the 
center  of  such  streets,  but  would  also 
acquire  the  right  to  use  all  passage- 
ways or  streets  on  which  his  lots  were 
bounded,  and  which  were  thus  rep- 
resented on  the  plat,  as  would  enable 
him  to  reach  the  public  ways  in  ei- 
ther direction,  provided  his  grantor's 
title  extended  thus  far.  It  is  not 
necessary  to  decide  this  last  point  in 
this  case,  and  it  is  not  decided;  but 
we  are  clear  that,  upon  the  facts  of 
the  case,  the  defendant  must  be 
deemed  to  take,  under  his  deed,  to  the 
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center  of  River  street  on  the  north. 
There  is  no  doubt  that  this  would  be 
the  extent  of  his  rights  if  the  plat  had 
been  properly  certified  and  acknowl- 
edged,  so  as  to  entitle  it  to  record  and 
operate  as  a  conveyance  of  the  streets 
to  the  public.  But  there  is  the  same 
reason  for  applying  the  estoppel,  as 
against  the  grantor,  where  the  lots 
conveyed  were  bounded  on  the  north 
by  River  street,  'according  to  the  vil- 
lage plat  on  record,'  which  is  referred 
to  in  the  deed  as  containing  a  descrip- 
tion of  the  estate  granted." 

In  Anthony  v.  Providence  (1894)  18 
R.  L  699,  28  Atl.  766,  the  court  said: 
"Why  cannot  the  line  of  a  platted  lot 
be  construed  to  be  in  the  middle  of 
the  street  as  well  as  a  line  described 
in  words  as  'on,'  'by,'  or  'along*  a 
street?  Is  the  line  drawn  any  strong- 
er or  more  sacred  than  the  line 
described?" 

An  addition  to  a  description  by  lot 
and  block  number  to  the  effect  that 
the  lot  "fronts"  on  a  street  does  not 
rebut  the  presumption  that  the  gran- 
tee takes  to  the  center.  Hamilton 
County  V.  Rape  (1898)  101  Tenn.  222, 
47  S.  W.  416. 

The  fact  that  lots  are  described  by 
reference  to  a  plat  which  states  the 
length  of  the  lots  does  not  prevent 
the  grantee  from  taking  to  the  center 
of  the  street.  Paine  v.  Consumers' 
Forwarding  &  Storage  Co.  (Fed.)  su- 
pra, wherein  the  court  said:  'It 
might  well  be  that  the  plat  regarded 
as  a  statutory  dedication  and  convey- 
ance would  make  impossible  a  con- 
struction by  which  a  numbered  lot 
should  include  one  half  the  adjoining 
street,  and  this  because  of  the  pecu- 
liar effect  of  a  statutory  dedication; 
and  yet  a  description  of  lot  number 
on  the  plat,  after  it  has  ceased  to  have 
statutory  efficacy,  made  merely  for 
convenience  in  showing  the  boundar- 
ies and  courses  and  distances  of  the 
land  to  be  conveyed,  must  be  con- 
strued without  regard  to  the  terms  or 
effect  of  the  statute,  and  exactly  as 
if  the  description  of  the  lot  on  the  plat 
by  word  and  drawing  had  been  incor- 
porated into  the  deed  without  refer- 
ence to  the  plat." 

When  to  a  designation  by  lot  num- 


bers is  appended  a  further  descrip- 
tion, bounding  the  property  by  the 
side  line  of  the  street,  the  grantee 
takes  only  to  the  side  line.  Augustine 
V.  Britt  (1878)  15  Hun  (N.  Y.)  395. 
And  see  to  the  same  effect,  Trow- 
bridge V.  Ehrich  (1908)  191  N.  Y.  361, 
84  N.  E.  297. 

Where  the  map  by  reference  to 
which  a  conveyance  is  made  shows 
that  a  space  in  the  center  of  a  street 
is  reserved  for  railroad  purposes,  the 
grantee  does  not  take  to  the  center. 
Pennsylvania  R.  Co.  v,  Ayres  (1888) 
60  N.  J.  L.  660,  14  Atl.  901,  reversing 
(1886)  48  N.  J.  L.  44,  57  Am.  Rep.  538, 
3  Atl.  885. 

In  at  least  two  jurisdictions  it  is 
held  that  a  description  of  property  by 
lot  and  block  number  with  reference 
to  a  map  gives  to  the  grantee  title 
only  to  the  side  line  of  a  street  on 
which  the  granted  premises  abut. 
Sutherland  v.  Jackson  (1850)  32  Me. 
80;  Palmer  v.  Dougherty  (1851)  83 
Me.  602,  54  Am.  Dec.  636;  Bangor 
House  V.  Brown  (1851)  33  Me.  315; 
Hanson  v.  Campbell  (1863)  20  Md. 
223.  See  also  Merrill  v.  Newton 
(1894)  99  Mich.  226,  68  N.  W.  70, 
wherein,  however,  the  decision  that 
the  grantee  took  only  an  easement  ap- 
parently rests  on  the  fact  that  the 
dedication  of  the  street  was  not  ac- 
cepted by  the  public.    See  infra,  VI.  a. 

In  Sutherland  v.  Jackson  (Me.)  su- 
pra, it  was  said:  "But  the  lots  are 
conveyed  by  a  plan,  and  by  the  copy 
of  the  plan,  furnished  to  us,  it  does 
not  appear  that  the  lot  last  mentioned 
embraces  any  part  of  the  way.  The 
southern  line  of  the  lot  separates  it 
from  the  way,  whether  that  is  regard- 
ed as  the  line  of  the  lot  or  the  line  of 
the  way,  or  both ;  it  clearly  delineates 
the  limits  of  each,  and  a  conveyance 
of  the  lot  by  the  plan  does  not  carry 
the  fee  to  the  center  of  the  way,  for 
in  order  to  have  that  effect,  the  grant 
must  extend  beyond  the  southern  line 
of  the  lot  as  laid  down  on  the  plan. 
The  boundary  of  a  lot  by  a  wall  or 
fence  would  limit  the  grantee  to  it, 
although  it  might  also  be  the  bound- 
ary of  a  road.  The  same  rule  of  con< 
struction  must  apply  to  a  line  on  a 
plan." 
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In  Hanson  v.  Campbell  (Md.)  su- 
pra, the  court  said :  '  "The  deed  being 
made  with  reference  to  the  plot  of  the 
town,  the  beginning  must  be  con- 
strued to  be  at  the  point  where  the 
lot  as  designated  on  the  plot  abuts 
upon  the  street;  and  in  its  true  loca- 
tion cannot  include  any  part  of  the 
bed  of  the  street.  Whatever  rights  to 
the  soil  of  the  street  or  to  the  use 
thereof,  as  a  street,  may  have  passed 
by  implication  under  the  deed,  it  is 
clear  to  us  that  the  land  described  in 
the  deed  was  the  lot,  as  contradis- 
tinguished from  the  street." 

o.  Call  for  distances  or  ditnenMona. 

Where  land  is  described  in  a  con- 
veyance thereof  in  any  manner  which 
raises  a  presumption  of  an  intent  to 
convey  the  fee  to  the  middle  of  a 
highway  on  which  it  abuts,  that  pre- 
sumption is  not  rebutted  by  the  fact 
that  the  dimensions  of  the  land  are 
stated,  and  that  those  dimensions  car- 
ry the  land  only  to  the  side  line  of  the 
highway.  Paine  v.  Consumers'  For- 
warding &  Storage  Co.  (1895)  19  C.  C. 
A.  99,  87  U.  S.  App.  539,  71  Fed.  626; 
Bergan  v.  Co-operative  Ice  &  Fuel  Co. 
(1908)  41  Ind.  App.  647,  84  N.  E.  838; 
Oxton  V.  Groves  (1878)  68  Me.  371,  28 
Am.  Rep.  75;  Foreman  v.  Presbyterian 
Asso.  (1894)  —  Md.  — ,  30  Atl.  1114; 
Gould  v.  Eastern  R.  Co.  (1886)  142 
Mass.  85,  7  N.  E.  543;  Sherman  v.  Mc- 
Keon  (1868)  38  N.  Y.  266;  Stevens  v. 
New  York  (1880)  14  Jones  &  S.  (N. 
Y.)  274;  Pettibone  v.  Hamilton  (1876) 
40  Wis.  402;  Brown  v.  Baraboo  (1898) 
98  Wis.  273,  74  N.  W.  223. 

On  the  principle  that  a  call  for  a 
monument  prevails  over  one  for  a' 
distance,  if  a  street  is  mentioned  as 
a  boundary,  the  grantee  takes  to  the 
center,  though  the  measurement  of 
the  side,  as  stated  in  the  deed,  carries 
the  lines  only  to  the  side  of  the  street. 
Henderson  v.  Hatterman  (1893)  146 
111.  555,  34  N.  E.  1041 ;  Newhall  v.  Ire- 
son  (1851)  8  Cush.  (Mass.)  695,  54 
Am.  Dec.  790. 

A  call  for  courses  and  distances,  by 
which  the  land  does  not  touch  a  high- 
way, yields  to  a  subsequent  descrip- 
tion by  metes  and  bounds,  giving  the 
highway  as  a  boundary,  and  the 
grantee  takes  to  the  center  of  the  high- 


way.   Chatham  v.  Brainerd  (1835)  11 
Conn.  60. 

A  call  for  the  street  as  a  boundary 
establishes  a  monument  which  pre- 
vails over  a  call  for  courses  and  dis- 
tances, and  the  grantee  takes  to  the 
center  of  the  street,  though  the  stated 
distance  carries  the  line  only  to  the 
side  thereof.  Henderson  v.  Hatter- 
man (1893)  146  UL  555,  34  N.  E.  1041,, 

In  Van  Winkle  v.  Van  Winkle 
(1906)  184  N.  Y.  193,  77  N.  E.  33,  af- 
firming (1904)  95  App.  Div.  605,  89 
N.  Y.  Supp.  26,  the.  court  said: 
"Where  a  survey  gives  the  dimensions 
and  quantity  of  the  land  conveyed  ex- 
clusive of  the  public  way,  it  does  not 
operate  to  destroy  the  presumption 
that  the  fee  to  the  roadbed  was  con- 
veyed; for  the  reason  that  such  di- 
mensions and  quantity  of  the  usable 
land  is  ordinarily  deemed  by  the  pur- 
chaser of  paramount  importance  in 
determining  its  availability  for  the 
uses  designed  by  him." 

In  Schneider  v.  Jacob  (1887)  86  Ky. 
101,  6  S.  W.  860,  it  was  said  obiter: 
"The  fact  that  the  description  only 
brings  the  lot  to  the  edge  of  the  street 
can  make  no  difference,  for  the  de- 
scription which  thus  brings  the  lot 
to  the  edge  of  the  street  must  be 
merely  understood  as  specifying  the 
land  that  the  purchaser  may  hold  and 
use  as  exclusively  his  own,  and  as  de- 
fining the  line  at  which  the  public 
easement  begins;  the  purchaser  own- 
ing, ^ubject  to  that  easement,  to  the 
center  of  the  street." 

A  description  of  lots  as  having  "a 
depth  of  86  feet  to  an  alley"  gives  to 
the  grantee  title  to  the  center  of  the 
alley.  Lindsay  v.  Jones  (1890)  21 
Nev.  72,  25  Pac.  297. 

In  Chicago  v.  Rumsey  (1877)  87  III. 
848,  it  was  held  that  the  fee  to  the 
street  was  not  conveyed  by  the  fol- 
lowing description :  "  'Beginning  at . 
a  point  on  the  east  line  of  lot  1,  in 
block  88,  original  town  of  Chicago, 
140  feet  from  the  northeast  corner  of 
said  lot,  running  thence  south  along 
the  line  of  said  lot  to  the  alley,  thence 
west  72  feet,  thence  north  40  feet, 
more  or  less,  to  a  point,  and  west  of 
the  point  of  beginning,  thence  east  to 
the  place  of  beginning.'"    The  court 
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Baid:  "Here  fhe  boundary  is  fixed 
by  such  express  terms  as  necessarily 
exclude  any  presumption  that  it  was 
intended  to  pass  any  interest  in  the 
soil  under  the  street." 

In  Grant  v.  Moon  (1895)  128  Mo. 
43,  30  S.  W.  328,  the  description  in 
question  was  by  courses  and  distances 
which  in  fact  brought  the  property  to 
a  highway.  The  highway  was  not 
mentioned  in  the  deed.  It  was  held 
that  the  grantee  took  the  fee  to  the 
center  of  the  highway. 

A  call  for  quantity  may  aid  in  re- 
solving a  conflict  in  other  calls.  Wil- 
liams y.  Sparks  (1873)  24  Ohio  St. 
141,  wherein  land  was  described  as 
lying  on  the  north  side  of  a  road,  but 
was  bounded  by  the  south  side  there- 
of. The  fact  that  the  inclusion  of  the 
road  Vas  necessary  to  satisfy  the  call 
for  quantity  was  referred  to  in  hold- 
ing that  the  grantee  took  the  fee  to 
the  whole  road. 

A  conveyance  for  railroad  purposes 
of  a  strip  100  feet  wide,  "60  feet  on 
each  side  of  line  as  now  located," 
gives  no  rights  in  the  fee  of  a  highway 
to  which  the  side  of  the  grantee  strip 
extends.  Chicago  &  E.  I.  R.  Co.  v. 
Willard  (IdlO)  246  HI.  S91,  92  N.  E. 
271. 

d.  CaU  for  monument  or  comer. 
In  construing  a  description  by 
metes  and  bounds  or  courses  and  dis- 
tances with  respect  to  its  effect  to 
give  title  to  the  center  of  a  highway 
which  forms  one  of  the  bounds,  many 
of  the  decisions  attach  importance 
chiefly  to  the  language  describing  the 
line  abutting  on  the  highway,  and 
determine  the  question  chiefly  there- 
by. See  the  following  subdivisions  of 
this  note.  But  where  a  place  of  be- 
jrinning  on  the  highway  is  designated, 
this  is  often  deemed  a  controlling  fac- 
tor in  determining  whether  the  gran- 
tee takes  to  the  side  or  the  center  of 
the  highway.  As  to  the  importance  of 
the  location  of  the  point  of  commence- 
ment the  court  said  in  Van  Winkle  v. 
Van  Winkle  (1906)  184  N.  Y.  204,  77  N. 
E.  83,  aflirming  (1904)  95  App.  Div. 
605,  89  N.  Y.  Supp.  26:  "The  com- 
mencement of  the  description  of  prem- 
ises at  a  comer  or  a  point  particularly 
specified  is  always  considered  impor- 


tant, for  ordinarily  more  attention  is 
given  by  the  parties  to  the  locating  of 
the  point  of  commencement  of  the 
description  than  to  the  other  points; 
but  it  is  not  conclusive,  and  where  it  is 
inconsistent  with  the  other  lines  de- 
scribed, which  show  an  intent  to  in- 
clude or  exclude  the  fee  of  the  high- 
way, effect  will  be  given  such  intent." 

Thus,  the  fact  tiiat  a  description  by 
metes  and  bounds  begins  "at  a  point" 
on  the  exterior  line  of  a  highway,  and 
returns  thereto,  has  been  held  to 
evince  an  intention  that  the  grantee 
shall  take  to  the  side  liQe  only.  War- 
ren V.  Blake  (1866)  54  Me.  276,  89  Am. 
Dec.  748;  Holloway  v.  Southmayd 
(1893)  139  N.  Y.  390,  34  N.  E.  1047, 
aflirming  (1892)  64  Hun,  34,  28  Abb. 
N.  C.  190,  18  N.  Y.  Supp.  704;  Hollo- 
way  V.  Delano  (1892)  64  Hun,  27,  28 
Abb.  N.  C.  183,  18  N.  Y.  Supp.  700, 
appeal  dismissed  in  (1893)  139  N.  Y. 
412,  34  N.  E.  1052;  Blackman  v.  Riley 
(1893)  1S8"N.  Y.  318,  34  N.  E.  214. 
Compare  Brookljrn,  Q.  C.  &  Suburban 
R.  Co.  V.  Bird  (1912)  76  Misc.  63,  134 
N.  Y.  Supp.  !„  affirmed  in  (1912)  152 
App.  Div.  982,  137  N.  Y.  Supp.  1112, 
which  has  reargument  denied  in 
(1918)  156  App.  Div.  882,  140  N.  Y. 
Supp.  1111  (beginning  "at  a  point  on" 
a  highway). 

A  description  which  begins  "at  a 
point  on  a  southerly  side"  of  a  road, 
thence  by  various  courses  "to"  and 
"along"  the  road  to  the  place  of  be- 
ginning, gives  no  rights  in  the  fee. 
Kings  County  F.  Ins.  Co.  v.  Stevens 
(1882)  87  N.  Y.  287,  41  Am.  Rep.  361. 

In  Hoboken  Land  &  Improv.  Co.  v. 
Kerrigan  (1864)  31  N.  J.  L.  18,  it  was 
held  that  the  fee  to  the  center  of  a 
road  was  not  given  by  a  deed  which 
described  the  property  as  beginning 
at  a  point  on  the  side  of  the  road,  and 
thence  by  courses  and  distances,  with- 
out further  mention  of  the  road.  The 
court  said:  "Here  the  boundary  is 
limited  to  strict  courses  and  distances, 
without  mention  of  any  monument  but 
the  beginning  comer;  and  it  is  man- 
ifest that  if  the  tract  is  mn,  as  it 
would  seem  it  should  be,  according 
to  the  courses  and  distances  as  they 
stand,  it  will  not  touch  the  road  ex- 
cept at  the  beginning  comer.     And 
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even  if  it  can  be  run  so  that  the  last 
course  and  distance  will  correspond 
with  the  line  of  the  highway,  that 
alone  will  not  warrant  the  presump- 
tion that  it  was  intended  to  convey 
the  land  to  the  middle  of  the  high- 
way." 

In  Tag  V.  Keteltas  (1882)  16  Jones 
&  S.  (N.  Y.)  241,  it  was  held  that  no 
right  to  the  fee  was  given  by  a  descrip- 
tion beginning  "at  the  side"  of  a 
road,  and  after  sundry  courses  re- 
turning to  the  place  of  beginning 
"along"  the  road. 

In  Maynard  v.  Weeks  (1868)  41  VL 
617,  the  fee  was  held  to  be  excluded 
by  the  following  description:  "Be- 
ginning on  the  west  line  of  Vermont 
&  Canada  Railroad,  and  southeast 
comer  of  land  west  of  said  railroad, 
owned  by  said  Philo  Weeks.  Thence 
south  on  the  west  line  of  said  railroad 
28  rods.  Thence  west,  etc."  The 
court  said :  "In  this  case  the  descrip- 
tion of  the  land  commences,  'in  the 
west  line  of  the  railroad;'  thus  far 
there  is  no  room  for  doubt  or  con- 
struction; the  words  that  follow  are, 
'and  southeast  comer  of  land  west  of 
said  railroad,  owned  by  said  Weeks;' 
these  words,  if  standing  alone,  would 
undoubtedly  be  construed  to  mean  the 
southeast  corner  west  of  the  center 
line,  as  Weeks  owned  to  and  across 
the  railroad  at  that  point;  but,  when 
taken  in  connection  with  the  words 
that  precede  them,  and  being  followed 
by  the  words  thence  south  on  the 
west  line  of  said  railroad,'  etc.,  it 
seems  to  us  impossible  to  raise  a 
doubt  as  to  the  intention,  or  to  find 
room  for  construction.  It  would  have 
been  difficult  for  the  parties  to  have 
expressed  more  clearly  an  intention  to 
bound  the  land  conveyed  on  the  west 
line  of  the  road,  and  not  upon  the 
center  line." 

Where  the  description  runs  by 
courses  and  distances,  or  metes  and 
bounds,  from  a  stake  or  monument  at 
the  side  line  of  a  highway,  it  has  been 
held  that  the  grantee  takes  to  the  side 
line  only.  Walker  v.  Pearson  (1855) 
40  Me.  152;  Chadwick  v.  Davis  (1886) 
143  Mass.  7,  8  N.  E.  601;  Phillips  v. 
Bowers  (1856)  7  Gray  (Mass.)  21; 
Sibley    v.    Holden    (1831)    10    Pick. 


(Blass.)  249,  20  Am.  Dee.  621;  Smith 
V.  Slocomb  (1857)  9  Gray  (Mass.)  86, 
69  Am.  Dec.  274,  followed  In  (1858) 
11  Gray  (Mass.)  280;  Adams  v.  Sar- 
atoga &  W.  R.  Co.  (1851)  11  Barb. 
(N.  Y.)  44,  reversed  on  other  grounds 
in  (1^52)  10  N.  Y.  328;  Jackson  ex 
dem.  Yates  v.  Hathaway  (1818)  15 
Johns.  (N.  Y.)  447,  8  Am.  Dec.  263. 
Compare  Van  Winkle  v.  Van  Winkle 
(1906)  184  N.  Y.  193,  77  N.  E,  83, 
wherein  the  fee  to  the  center  of  the 
highway  was  held  to  be  conveyed  by 
a  description  stated  by  the  court  as 
follows:  "Beginning  at  a  stake  by 
the  fence  on  the  crossroad  leading  to- 
Harlem,  50  links  from  the  southeast- 
ern corner  of  the  fence,  then  running 
north  45°  east,  parallel  to  the  bound- 
ary fence  10  chains  65  links  to  lot 
number  5.  The  description  then  con- 
tinues around  the  lot,  returning  on 
the  westerly  boundary  'to  the  public 
road;  thence  south  .  .  .  along  the 
road  ...  to  the  place  of  begin- 
ning.' "  Compare  also  McKenzie  v. 
Gleason  (1904)  184  Mass.  452,  100 
Am.  St.  Rep.  566,  69  N.  E.  1076,  where- 
in title  to  the  center  of  the  highway 
was  held  to  pass  by  a  description  from 
"a  stake  and  stones  neav"  a  road, 
thence  "by  said  road"  to  a  stake. 

In  Neal  v.  Hopkins  (1898)  87  Md. 
19,  39  Atl.  322,  the  description  in 
controversy  began  "at  a  post  planted" 
at  the  intersection  of  two  streets, 
thence  northward,  etc.,  and  finally 
"thence  to  a  post  planted"  on  the  line 
of  the  street.  It  was  held  that  the 
grantee  took  only  to  the  street  line. 

In  Van  Winkle  v.  Van  Winkle  (N. 
Y.)  supra,  it  was  said :  "Where  a  line 
runs  to  a  stake  or  mark  upon  a  fence 
or  a  tree  upon  the  bank  of  a  stream 
or  upon  the  side  of  a  highway,  and 
thence  along  the  meandering  of  the 
stream  or  along  the  highway,  the 
stake,  mark,  or  tree  will  be  deemed  to 
indicate  the  place  of  the  line,  and  not 
the  end  thereof,  by  reason  of  the  dif- 
ficulty of  maintaining  a  visible  object 
marking  the  corner  in  the  middle  of 
a  stream  or  in  the  roadbed  of  a  high- 
way, thus  vesting  the  title  in  the 
grantee."- 

In  Hunt  V.  Brown  (1892)  75  Md. 
481,  23  Atl.  1029,  it  appeared  that  land 
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was  described  as  "beginning  at  a  post 
standing  at  the  end  of  the  first  line 
of  lot  No.  36,  and  running  thence 
north  65i  degrees,  east  24i  perches 
to  another  post,  thence  north  10  de- 
grees, west  20i  perches  to  a  post 
standing  on  the  south  side  of  said 
Windsor  mill  road,  thence  bounding 
on  this  road  north  87  degrees,  west 
24  perches  to  another  post,  and 
thence  with  a  straight  line  to  the  be- 
ginning." It  was  held  that  the  gran- 
tee took  to  the  side  line  only. 

With  respect  to  a  call  for  a  stake 
which  conflicted  with  the  presump- 
tion from  a  description  bounding  the 
premises  on  a  highway  the  court  said, 
in  Cox  V.  Freedley  (1859)  33  Pa.  124, 
75  Am.  Dec.  684:  "The  only  thing 
the  learned  judge  found  to  control 
them  was  the  word  'stakes.'  At  the 
northeast  comer  of  Egjrpt  and  Race 
streets,  and  at  the  south  comer  of 
Penn  and  Race  streets,  stakes  are 
mentioned.  These  the  learned  judge 
considered  fixed  monuments.  If  they 
were  such,  they  could  not  be  in  the 
street,  any  more  than,  in  some  of  the 
water  cases  referred  to,  the  marked 
trees  or  stakes  could  have  stood  in 
the  middle  of  the  stream.  Where  sur- 
veys are  bounded  on  streams  or 
streets,  the  marks  which  denote  them, 
if  higher  than  the  surface  of  the 
water  or  ground,  must  necessarily 
stand  on  the  margin.  Sometimes  a 
stone  and  ring  are  planted  beneath 
the  surface,  and  they  are  expected  to 
be  at  the  very  corner  or  line.  But 
what  sort  of  a  monument  is  a  stake? 
It  is  so  unsubstantial  that  in  country 
surveys  it  usually  indicates  a  corner 
which  the  surveyor  never  visited,  and 
which  exists  only  on  paper.  Artificial 
boundaries  which  are  meant  to  be 
fixed  monuments  are  made  with  more 
care  than  merely  sticking  a  stake, 
which  the  next  wind  may  blow  over, 
which  one  of  a  thousand  accidents 
may  destroy,  and  which  must  rapidly 
decay,  if  not  otherwise  obliterated. 
So  frail  a  vntness  is  scarcely  worthy 
to  be  called  a  monument,  or  to  control 
the  construction  of  a  deed  in  so  im- 
portant a  particular  as  that  under  con- 
sideration." 

Where  there  is  a  call  for  a  mon- 


ument on  the  side  line  of  a  road,  the 
grantee  takes  to  the  side  line  only. 
Peabody  Heights  Co.  v.  Sadtler  (1885) 
63  Md.  533,  62  Am.  Rep.  519. 

A  description  beginning  at  the  ex- 
terior comer  of  two  streets  has  been 
construed  as  equivalent  to  a  beginning 
at  a  point  on  the  side  of  one  of  them, 
and  to  exclude  the  fee  in  the  street. 
O'Leary  t.  Glens  Falls  (1908)  128 
App.  Div.  683,  112  N.  Y.  Supp.  932,  af- 
firmed in  (1910)  200  N.  Y.  218,  93  N.  E. 
513,  21  Ann.  Cas.  633;  Morison  v.  New 
York  Elev.  R.  Co.  (1893)  74  Hun,  398, 
26  N.  Y.  Supp.  641;  Kehres  v.  New 
York  (1914)  162  App.  Div.  349,  147 
N.  Y.  Supp.  826;  De  Baun  v.  Pardee 
(1913)  139  N.  Y.  Supp.  1077,  afiirmed 
in  (1916)  169  App.  Div.  966,  153  N.  Y. 
Supp.  1111;  Re  Tremont  Ave.  (1911) 
71  Misc.  480,  130  N.  Y.  Supp.  510; 
Dexter  v.  Riverside  &  0.  Mills  (1891) 
39  N.  Y.  S.  R,  933,  15  N.  Y.  Supp.  374, 
affirmed  in  (1892)  133  N.  Y.  684,  31  N. 
E.  627;  Holloway  v.  Southmayd  (1892) 
45  N.  Y.  S.  R.  895,  18  N.  Y.  Supp.  707; 
Buck  v.  Squiers  (1850)  22  Vt  484. 
Thus,  in  Tietjen  v.  Palmer  (1907)  121 
App.  Div.  233,  106  N.  Y.  Supp.  790,  a 
description  "beginning  at  the  south- 
east" comer  of  two  streets,  thence 
"along"  one  of  them,  was  held  to  pass 
title  to  the  side  line  only.  But  in 
Woolf  v.  Woolf  (1909)  131  App.  Div. 
751,  116  N.  Y.  Supp.  104,  it  was  held 
that  similar  words  did  not  rebut  the 
presumption  arising  from  a  previous 
description  of.  the  land  by  lot  and 
block  number. 

In  Wegge  v.  Madler  (1906)  129  Wis, 
412,  116  Am.  St.  Rep.  953,  109  N.  W. 
223,  it  was  held  that  the  "northwest 
comer"  of  a  lot  as  a  place  of  be- 
ginning will  be  construed  to  mean  the 
intersection  of  the  side  line  with  the 
center  line  of  the  street  on  which  it 
abuts.  - 

Title  to  the  center  of  the  highway 
has  been  held  to  be  given  by  a  de- 
scription, "beginning  on  the  southerly 
side  of"  a  road,  and  thence  running 
"on  said  road."  O'Connell  v.  Bryant 
(1877)  121  Mass.  557,  wherein  it  was 
said:  "By  a  general  and  now  well- 
established  rule  of  construction,  the 
boundary  'on  the  county  road'  would 
include  the  fee  in  the  land  to  the  mid- 
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die  of  the  road,  if  owned  by  the  grant- 
or; and  the  first  part  of  the  descrip- 
tion, 'beginninsr  on  the  southerly  side 
of  that  road,  being  the  only  clause  in 
the  deed  that  raises  any  ambiguity, 
does  not  refer  to  any  fixed  monument 
at  the  edge  of  the  road,  and  may  have 
effect  as  indicating  on  which  side  of 
the  road  the  land  lay,  and  is  not,  in 
our  opinion,  sufilcient  to  take  the  case 
out  of  the  general  rule." 

It  has  been  held  that  the  fact  that  a 
description  by  metes  and  bounds  calls 
for  a  line  beginning  at  the  "comer" 
of  two  streets,  thence  running  "along" 
one  of  them,  does  not  prevent  the 
grantee  from  taking  to  the  center. 
Moody  V,  Palmer  (1875)  50  Cal.  31, 
wherein  the  court  said:  "It  is  well 
settled  that  land -described  in  a  deed 
as  bounded  by  a  public  highway  or 
street  will  be  considered  as  extending 
to  the  center  of  the  street  or  high- 
way, unless  it  clearly  appears  that  it 
was  intended  to  make  a  side  line  in- 
stead of  the  center  line  the  boundary. 
The  highway  is  a  monument,  and  in 
legal  contemplation  the  thread  of  the 
highway  is  the  monument,  unless  a 
contrary  intention  clearly  appears. 
That  this  is  the  rule  is  established  by 
a  multitude  of  authorities." 

Where  property  is  described  as 
bounded  by  a  road,  the  fact  that  a 
point  on  the  side  of  the  road  is  named 
as  the  place  of  beginning  does  not  pre- 
vent the  grantee  from  taking  to  the 
center  of  the  road.  Low  v.  Tibbetts 
(1880)  72  Me.  92,  89  Am.  Rep.  803. 
See  to  the  same  effect,  Cottle  v.  Young 
(1871)  59  Me.  106,  wherein  the  court 
said:  "The  termination  of  the  last 
line,  'at  the  southerly  post  in  the  pair 
of  bars  in  the  southeasterly  comer  of 
the  piece  hereby  conveyed;  this  pair 
of  bars  being  on  the  road  first  named,' 
does  not  change  the  eastern  boundary 
before  given.  It  merely  designates 
the  course  and  place  of  the  line  run- 
ning to  the  road,  but  does  not  limit  or 
restrict  it  from  extending  to  the  center 
of  the  road.  It  runs  to  a  monument  on 
the  road,  and  that  is  all.  It  could  not 
well  run  to  one  in  the  road." 

In  Pell  V.  Pell  (1901)  85  Misc.  472, 
71  N.  Y.  Supp.  1092,  aflirmed  in  (1901) 
65  App,  Div.  888,  73  N.  Y.  Supp.  81, 


which  is  affirmed  in  (1902)  169  N.  Y. 
607,  62  N.  E.  1099,  the  presumption  of 
an  intent  to  give  title  to  the  side  line 
only  from  a  description  of  the  place  of 
beginning  at  the  "side"*of  a  road  was 
held  to  be  overcome  by  a  further  de- 
scription of  the  property  as  "bounded 
by"  the  road. 

In  Everett  v.  Fall  River  (1905)  189 
Mass.  518,  75  N.  E.  946,  the  fee  to  the 
center  was  held  to  be  conveyed  by  a 
deed  describing  land  as  beginning  "at 
a  point  in  the  line  of"  a  street,  the  final 
line  running  "by"  the  street  to  the 
place  of  beginning. 

Where  the  place  of  beginning  is  in 
the  center  of  the  highway,  the  grantee 
takes  to  the  center.  (Jove  v.  White 
(1866)  20  Wis.  426.  And  a  beginning 
at  a  monument  in  the  center  has  been 
held  to  prevail  over  a  bound  "on  the 
side"  of  the  highway.  Putzel  v.  Van 
Brunt  (1876)  8  Jones  &  S.  (N<  Y.) 
501;  Dodd  v.  Witt  (1886)  189  Mass. 
68,  62  Am.  Rep.  700,  29  N.  E.  475. 

In  Marsh  v.  Burt  (1861)  84  VL  289, 
the  fee  to  the  center  was  held  to  be 
conveyed  by  the  following  descrip- 
tion :  "Beginning  on  the  west  side  of 
the  road  at  the  end  of  a  wall,  running 
westerly  on  said  wall,  and  in  a 
straight  line  therewith  to  the  west  line 
of  lot  No.  3,  thence  on  said  west  line 
to  the  center  of  the  line  of  said  lot  No. 
8,  thence  on  said  center  line  to  the 
road,  thence  on  said  road  to  the  place 
of  beginning."  The  court  said:  "In 
this  description  there  are  three  refer- 
ences to  the  highway.  Two  of  them 
by  the  well-established  and  universal- 
ly recognized  rules  of  construction  ap- 
ply to  the  center  or  thread  of  the  road; 
the  third  speaks  of  the  west  side  of 
the  road  as  the  place  of  beginning  at 
the  end  of  the  wall.  By  this  the  party 
has  fixed  a  definite,  tangible,  and  per- 
manent northern  boundary  to  this 
piece, — such  a  boundary  as  he  could 
not  have  in  the  center  of  the 
road;  and  we  think  it  was  more  for 
this  purpose  than  with  any  reference 
to  an  intention  to  exclude  the  highway 
that  this  point  was  fixed,  especially 
as,  in  terininating  the  southerly  line, 
he  carries  it  to  the  center  of  the  high- 
way, and  lays  the  easterly  line  upon 
the  center  line  of  the  road.    The  fixing 
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of  this  boundary  in  the  west  line  of 
the  road,  under  the  circumstances,  is 
not  such  an  expression  of  an  intention 
to  exclude  the  road  as  will  control  the 
other  boundaries,  and  place  the  inten- 
tion beyond  reasonable  doubt.  If  the 
party  had  entertained  an  intention  to 
exclude  the  road,  we  think  he  would 
have  expressed  it  more  clearly  in  his 
deed.  Taking  the  whole  description 
together,  we  think  the  true  legal  con- 
struction to  be  put  upon  it  is,  that  it 
includes  the  land  to  the  center  of  the 
highway." 

e.  CaU  for  JUghway  aa  ioundartf. 
1.  "Bounded  &y"  Higlvioay. 

Where  land  is  described  as  "bound- 
ed bjr"  a  highway,  the  grantee  takes 
the  fee  to  the  center  thereof,  in  the 
absence  of  other  words  indicating  a 
contrary  intent. 

England.— Re  White  [1898]  1  Gh. 
659,  67  L.  J.  Ch.  N.  S.  430,  78  L.  T.  N. 
S.  550,  46  Week.  Rep.  479. 

Canada. — O'Connor  v.  Nova  Scotia 
Teleph.  Co.  (1893)  22  Can.  S.  C.  276. 

California.  — ■  Watkina    v.    Lynch 

(1886)  71  Gal.  21,  11  Pac.  808. 
Florida.— Jacksonville,  T.  &  K  W. 

R.  Co.  V.  Lockwood  (1894)  33  Fla.  573, 
15  So.  327. 

Dlinoia. — La  Salle  Varnish  Co.  v. 
Glos  (1912)  254  111.  326,  98  N.  E.  538. 

Kentucky.  —  Schneider    v.    Jacob 

(1887)  86  Ky.  101,  5  S.  W.  350. 
Maine.— Webber  v.  Overlock  (1876) 

66  Me.  177. 

Maryland.— Gump  v.  Sibley  (1894) 
79  Md.  165,  28  Atl.  977. 

Massachusetts. — Hollenbeck  v.  Row- 
ley (1864)  8  Allen,  473.  Compare 
Alden  v.  Murdock  (1816)  13  Mass. 
256  (overruled  by  later  cases) ;  Van 
O'Linda  v.  Lothrop  (1839)  21  Pick. 
292,  32  Am.  Dec.  261. 

Michigan.  —  Purkiss  v.  ?enson 
(1874)  28  Mich.  638. 

New"  York.— People  v.  Law  (1860) 
34  Barb,  494;  Greer  v.  New  York  G. 
&  H.  R.  R.  Co.  (1885)  37  Hun,  346; 
Tinker  v.  Metropolitan  Elev.  R.  Co. 
(1894)  81  Hun,  591,  30  N.  Y.  Supp. 
1014;  Gorham  v.  Eastchester  Electric 
Co.  (1894)  80  Hun,  290,  30  N.  Y.  Supp. 
125;  Johnson  v.-  Grenell  (1906)  112 
App^  Div.  620,  98  N.  Y.  Supp.  629,  af- 


firmed in  (1907)  188  N.  Y.  407,  13 
L.R.A.(N.S.)  551,  81  N.  E.  161;  Van 
Winkle  v.  Van  Winkle  (1903)  39  Misc. 
693,  80  N.  Y.  Supp.  612,  affirmed  in 
(1904)  95  App.  Div.  605,  89  N.  Y.  Supp. 
26,  which  is  affirmed  in  (1906)  184  N. 
Y.  193,  77  N.  E.  33 ;  Hennessy  v.  Mur- 
dock (1893)  137  N.  Y.  317,  33  N.  E. 
330;  Re  Lawrence  Street  (1912)  136 
N.  Y.  Supp.  845. 

Pennsylvania.  — >  Baker  ▼.  Chester 
Gas  Co.  (1873)  73  Pa.  116;  Falls  v. 
Reis  (1873)  7^  Pa.  439;  Firmstone  v. 
Spaeter  (1892)  150  Pa.  616,  30  Am. 
St.  Rep.  851,  26  Atl.  41 ;  Lotz  t.  Read- 
■  ing  Iron  Co.  (1891)  10  Pa.  Co.  Ct.  497. 

Vermont.  —  Morrow  v.  Willard 
(1857)  30  Vt.  118. 

Wisconsin.  —  Brown  v.  Baraboo 
(1898)  98  Wis.  273,  74  N.  W.  223; 
Wegge  V.  Madler  (1906)  129  Wis.  412, 
116  Am.  St  Rep.  953,  109  N.  W.  223; 
Cronin  v.  Janeaville  Traction  Co. 
(1916)  163  Wis.  436,  158  N.  W.  264. 

Thus,  a  description  of  land  as 
"bounded  easterly  in  front  by  Green- 
wich street"  gives  title  to  the  center 
of  the  street.  Mattlage  v.  New  York 
Elev.  R.  Go.  (1895)  14  Misc.  291,  35 
N.  Y.  Supp.  704,  affirmed  in  (1898)  167 
N.  Y.  708,  52  N.  E.  1124. 

In  Re  Ladue  (1890)  118  N.  Y.  213, 
23  N.  E.  465,  a  description  of  property 
'as  bounded  by  certain  land  "intended 
for  a  road,"  to  be  laid  out  according  to 
a  certain  map,  was  held  to  give  the  fee 
to  the  center  of  the  proposed  road. 

A  boundary  being  described  as  "by 
the  highway  and  by  the  land  of  the 
proprietor  on  the  opposite  side,  the 
grantee  takes  the  fee  to  the  highway. 
Thompson  v.  Major  (1878)  58  N.  H. 
242. 

A  conveyance  of  two  tracts  .of  land 
designating  a  road  as  the  dividing  line 
gives  to  each  grantee  title  to  the  cen- 
ter of  the  road  on  the  side  on  which 
his  land  lies.  Witter  v.  Harvey  (1821> 
1  M'Cord,  L.  (S.  C.)  67,  10  Am.  Dec. 
650. 

In  Leader  Realty  Co.  v.  Lakeview 
Land  Co.  (1913)  133  La.  646,  63  So. 
263,  a  description  of  property  as  a 
certain  tract  of  land  "bounded  by" 
four  named  streets  was  held  not  to 
pass  any  part  of  the  fee  in  the  streets. 
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».  "Fronting"  or  "dbwUing"  on  high- 
u>ay. 

Where  property  is  described  in  a 
conveyance  thereof  as  "fronting  on"  a 
highway,  the  presumption  is  that  the 
fee  to  the  center  of  the  highway  is 
conveyed.  Wallace  v.  Fee  (1872)  50 
N.  Y.  694;  Spaine  v.  Tennessee  &  A. 
R.  Co.  (1865)  Thomp.  Tenn.  Cas.  258, 
1  Shannon,  Cas.  181;  Hamilton  Coun- 
ty v.  Rape  (1898)  101  Tenn.  222,  47  S. 
W.  416;  Reeves  v.  Allen  (1898)  101 
Tenn.  412,  47  S.  W.  495. 

A  description  of  property  as  "abut- 
ting on"  a  highway  gives  title  to  the 
center  of  the  highway.  Simpson  v. 
Dendy  (1860)  8  C.  B.  N.  9.  433,  141 
Eng.  Reprint,  1238,  6  Jur.  N.  S.  1197; 
Cheney  v.  Syracuse,  0.  &  N.  Y.  R.  Co. 
(1896)  8  App.  Div.  620,  40  N.  Y.  Supp. 
1103,  aflSrmed  in  (1899)  158  N.  Y.  739, 
53  N.  E.  1123;  Paige  v.  Schenectady  R. 
Co.  (1902)  77  App.  Div.  571,  79  N.  Y. 
Supp.  266. 

In  Reg.  V.  Board  of  Works  (1863)  4 
Best  &  S.  626,  122  Eng.  Reprint,  566, 
a  parish  charter  describing  the  parish 
as  "abutting  upon"  a  highway  was 
held  to  extend  its  bounds  ad  medium 
filum  vise. 

In  Mappin  Bros  v.  Liberty  [1903]  1 
Ch.  (Eng.)  118,  72  L.  J.  Ch.  N.  S.  68, 
67  J.  P.  91,  51  Week.  Rep.  264,  87  L.  T. 
N.  S.  523,  19  Times  L.  R.  51, 1  L.  G.  R. 
167,  commissioners  who  laid  out  a 
scheme  of  street  improvements  in 
London,  and  leased  property  described 
as  "abutting"  on  the  streets,  were  held 
not  to  intend  to  give  any  leasehold  in 
the  streets. 

In  Williams  v.  Johnson  (1912)  149 
Ky.  409,  149  S.  W.  821,  a  conveyance 
of  property  "fronting  and  abutting" 
on  a  highway  was  held  to  give  title  to 
the  middle  line  of  the  highway. 

In  Phelps  V.  Webster  (1883)  134 
Mass.  17,  a  description  of  land  as 
"against"  and  "butting  upon"  a 
street  was  held  to  carry  title  only  to 
the  side  line. 

a.  "To"  and  "along"  highway. 
Where  a  boundary  line  is  described 
as  running  "to"  and  thence  "along" 
a  highway,  the  grantee  takes  the  fee  to 
the  middle  of  the  highway.  Silvey  v. 
McCool  (1890)  86  Ga.  1,  12  S.  E.  175; 
Freeman  v.  Sayre  (1886)  48  N.  J.  L. 


37,  2  Atl.  650;  Child  v.  Starr  (1842)  4 
Hill  (N.  Y.)  369;  Re  Cathedral  Park- 
way (1897)  20  App.  Div.  404,  46  N.  Y. 
Supp.  832,  affirmed  in  (1898)  155  N.  Y. 
638,  49  N.  E.  1100;  Transue  v.  Sell 
(1884)  105  Pa.  604;  Gamble  v.  Phila- 
delphia (1894)  162  Pa.  413,  29  Atl. 
739;  Sweatman  v.  Bathrick  (1903)  17 
S.  D.  138,  95  N.  W.  422. 

In  Greer  v.  New  York  C.  &  H.  R.  R, 
Co.  (1885)  87  Hun  (N.  Y.)  346,  the 
court  said:  "To  the  street'  goes  to 
the  center  because  the  street,  as  be- 
fore shown,  is  a  monument.  'Along 
the  cellar  wall  to  the  street'  does  not 
necessarily  mean  that  the  course  ends 
with  the  wall;  therefore  we  are  at 
liberty  to  follow  that  course  "to  the 
street;'  i.  e.,  to  its  center.  The  courses 
and  distances  yield  to  the  monuments, 
unless  the  contrary  intention  is  made 
to  appear,  and  it  is  not  in  this  case. 
'Along .  the  street'  means  along  the 
center  line.  If  it  was  intended  to  ex- 
clude the  street,  it  would  have  been 
easy  to  have  employed  words  clearly 
indicating  that  intent,  as  'along  the 
west  side  of  the  street,'  to  the  west 
side,'  'bounded  against,'  or  'butting  up- 
on' (Phelps  V.  Webster  (1883)  134 
Mass.  17),  or  some  words  showing  that 
the  entire  corpus  of  the  street  was  ex- 
cluded." 

So,  a  bound  "along"  a  highway  has 
been  held  to  show  an  intention  to  give 
title  to  the  center.  Pratt  v.  Quirk 
(1912)  119  Minn.  316,  130  N.  W.  38; 
Haberman  v.  Baker  (1891)  128  N.  Y. 
253,  13  L.R.A.  611,  28  N.  E.  370;  Her- 
ring V.  Fisher  (1848)  1  Sandf.  (N.  Y.) 
344;  Bird  v.  New  York  (1910)  141 
App.  Div.  155,  125  N.  Y.  Supp.  1028; 
Flick's  Estate  (1891)  6  Kulp  (Pa.) 
329, 

A  call  for  a  line  running  "thence 
westerly  along  the  line  of  said  road" 
means  the  center  line  of  the  road. 
Helmei^  v.  Castle  (1884)  109  111.  664, 
wherein  the  court  said:  "There  is  no 
other  line  of  the  road.  The  sides  of 
the  road  are  quite  different,  and  if  the 
south  side  of  the  road  had  been  in- 
tended, it  is  fair  to  presume  the  lan- 
guage would  have  been  to  that  effect." 

A  description  of  property  as  bound- 
ed "upon  or  along"  a  street  gives  the 
grantee  title  to  the    center  of  the 
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street.  Webber  v.  California  &  0.  R. 
Co.  (1876)  51  CaL  425. 

A  description  calling  for  a  stated 
distance  "to"  a  street  carries  the  fee 
to  the  center  of  the  street.  Kittle  v. 
Pfeiffer  (1863)  22  Cal.  484. 

In  Gioodeno  v.  Hutchinson  (1878)  54 
N.  H.  159,  the  description  under  con- 
sideration carried  the  boundary  line 
"to"  a  road,  and  thence  to  the  side 
line  of  the  granted  premises.  It  was 
held  that  the  grantee  took  to  the  cen- 
ter of  the  road. 

In  Winter  v.  Peterson  (1854)  24  N. 
J.  L.  524,  61  Am.  Dec.  678,  the  fee  to 
the  center  of  a  road  was  held  to  be 
conveyed  by  a  deed  wherein  the  line 
was  described  as  beginning  "along  the 
middle  of  the  road,"  and  running 
"along  the  said  road." 

In  Western  U.  Teleg.  Co.  v.  Krueger 
(1905)  36  Ind.  App.  848,  74  N.  E.  25, 
the  deed  under  consideration  de- 
scribed the  land  conveyed  by  metes 
and  bounds,  "beginning  on"  a  high- 
way, and,  after  describing  the  other 
three  lines,  "thence  easterly  along 
said  road  to  the  place  of  beginning." 
It  was  held  that  the  grantee  took  to 
the  center  of  the  highway. 

4.  "On"  htghxpaif.  > 

A  description  of  the  line  adjacent  to 
a  highway  as  running  "on"  the  high- 
way carries  the  title  to  the  center  line 
of  the  highway.  Chatham  v.  Brain- 
erd  (1886)  11  Conn.  60;  Johnson  v. 
Andersop  (1841)  18  Me.  76;  Newhall 
V.  Ireson  (1851)  8  Cush.  (Mass.)  595, 
54  Am.  Dec.  790;  Peck  v.  Denniston 
(1876)  121  Mass.  17.  Thus,  the  fee 
to  the  center  of  both  streets  is  given 
by  a  deed  of  lots  "on  the  comer  of" 
two  streets,  "being  75  feet  on"  one 
street  and  90  feet  on  the  other.  Sher- 
man V.  McKeon  (1868)  88  N.  Y.  266.* 
A  description  of  land  as  bounded 
"easterly  on  highway"  gives  title  to 
the  center  of  the  highway.  Chatham 
▼.  Brainerd  (1886)  11  Conn.  60. 

So,  a  description  of  land  as  extend- 
ing "to"  a  road  and  "thence  bounding 
on"  the  road  gives  title  to  the  center 
of  the  road.  Foreman  v.  Presbs^terian 
Asso.  (1894)  —  Md.  — ,  30  Atl.  1114. 
See  to  the  same  effect,  Reed's  Petition 
(1842)  IS  N.  H.  881;  Healey  v.  Bab- 
bitt (1884)  14  R  L  583. 


6.  "Withf'  or  "by"  Highway. 

Under  a  deed  describing  the  prop- 
erty by  metes  and  bounds,  the  call  for 
one  line  being  "thence  with  said  road 
to  starting  point"  the  grantee  takes 
the  fee  to  the  center  of  the  road. 
Johnson  v.  Arnold  (1893)  91  Ga.  659, 
18  S.  E.  370.  See  to  the  same  effect, 
Blalock  V.  Atwood  (1913)  154  Ky.  394, 
46  L.R.A.(N.S.)  3,  157  S.  W.  694.  But 
in  Hoffman  v.  Shepherdsville  (1896) 
18  Ky.  L.  Rep.  302,  36  S.  W.  522,  a 
similar  description  was  held  to  give 
title  only  to  the  side  line. 

A  description  of  a  boundary  line  as 
running  "to"  a  street,  and  thence 
"parallel  with"  the  street  to  a  place 
of  beginning  at  the  "comer  of"  that 
street  and  another,  gives  title  to  the 
center  of  the  street.  Re  New  York 
(1902)  73  App.  Div.  394,  77  N.  Y. 
Supp.  81. 

A  description  of  a  boundary  as  run- 
ning "to"  and  thence  "by"  a  highway 
gives  title  to  the  center  thereof.  Ox- 
ton  V.  Groves  (1878)  68  Me.  371,  28 
Am.  Rep.  75;  Phillips  v.  Bowers  (1856) 
7  Gray  (Mass.)  21 ;  White  v.  Godfrey 
(1867)  97  Mass.  472;  Lemay  v.  Fur- 
tado  (1902)  182  Mass.  280,  65  N.  E. 
395;  Everett  v.  Fall  River  (1905)  189 
Mass.  513,  75  N.  E.  946;  Cochran  v. 
Smith  (1893)  73  Hun,  597,  26  N.  Y. 
Supp.  103;  Re  White  Plains  Road 
(1808)  170  N.  Y.  Supp.  1018.  Com- 
pare Clap  v.  M'Neil  (1808)  4  Mass. 
589  (overruled  by  later  cases). 

"To"  a  road,  thence  "by"  the  road 
to 'a  stone  wall,  gives  title  to  the  cen- 
ter of  the  road,  though  the  wall  ex- 
tends only  to  the  side  line  thereof. 
Dean  v.  Lowell  (1883)  135  Mass.  55, 
wherein  it  was  said:  "The  side  of  the 
road  is  not  mentioned  in  the  deed ;  but 
the  respondent  argues  that,  as  the 
stone  wall  terminated  at  the  south- 
easterly side  of  the  street,  the  line 
running  to  the  wall  must  necessarily 
run  on  the  southeasterly  side  of  the 
street,  otherwise  it  could  not  strike 
the  wall.  We  think  this  consideration 
is  not  sufficient  to  rebut  the  ordinary 
presumption  that  the  center  of  the 
way  is  the  boundary;  neither  the  end 
nor  any  other  particular  part  of  the 
wall  is  mentioned,  and  by  considering 
the  line  on  the  road  to  run  to  the  line 
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of  the  wall,  rather  than  the  end  of  the 
wall,  harmonizes  all  parts  of  the  de- 
scription of  the  premises  better  than 
the  construction  urged  by  the  respond- 
ent." 

0.  "In  line  of"  highway. 

In  Healey  v.  Eeely  (190S)  24  R  L 
581,  64  Atl.  588,  a  description  running 
the  boundary  "in  the  line  of"  a  street 
was  held  to  give  title  to  the  center 
thereof.  And  see  Helmer  v.  Castle 
(1884)  109  lU.  664  ("along  the  line 
of").  But  in  Cole  v.  Haynes  (1849)  22 
Vt  688,  a  tract  seized  under  a  levy 
describing  it  as  running  "to"  and 
thence  "in  the  line  of"  a  highway  was 
held  to  extend  only  to  the  side  line. 

/.  Call  for  aide  line  of  highteay  as 
boundary. 

By  the  weight  of  authority  if  prop- 
erty is  described  as  bounded  by  the 
side,  line  of  a  highway,  the  grantee 
takes  only  to  that  line,  and  no  right  to 
the  fee  to  the  highway  is  conveyed. 
Severy  v.  Central  P.  R.  C5o.  (1875)  61 
CaL  194  ("along  the  easterly  line") ; 
Warden  v.  South  Pasadena  Realty  Co. 
—  CaL  — ,  174  Pac.  26  ("along  the 
southerly  line") ;  Cottle  v.  Young 
(1871)  69  Me.  105  ("running  on  the 
westerly  line") ;  Grand  Rapids  &  I.  R. 
Co.  V.  Heisel  (1878)  38  Mich.  62,  81 
Am.  Rep.  806  ("to"  and  "along"  the 
east  line) ;  Betcher  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1910)  110  Minn.  228, 
124  N.  W.  1096;  Hamlin  v.  Atty.  Gen. 
(1907)  195  Mass.  309,  81  N.  E.  275 
("in  the  east  line") ;  Hamlin  v.  Pair- 
point  Mfg.  Co.  (1886)  141  Mass.  51, 
6  N.  E.  531  ("to  the  line  of"  and 
thence  "in  the  line  with") ;  Brainard 
V.  Boston  &  N.  Y.  C.  R.  Co.  (1859)  12 
Gray  (Mass.)  407;  Wetmore  v.  Law 
(1860)  84  Barb.  (N.  Y.)  616,  22  How. 
Pr.  130  ("to  the  easterly  line") ;  Fear- 
ing V.  Irwin  (1872)  4  Daly  (N.  Y.) 
386  ('.'along  the  easterly  side");  De 
Peyster  v.  Mali  (1882)  27  Hun  (N.  Y.) 
439,  reversed  in  (1888)  92  N.  Y.  262, 
16  N.  Y.  Week.  Dig.  666  (bounded  by 
"the  northerly  side") ;  Mitchell  v.  Ein- 
stein (1905)  106  App.  Div.  413,  94  N. 
Y.  Supp.  210  (bounded  by  "westerly 
line"  of  road) ;  Schonleben  v.  Swain 
(1909)  130  App.  Div.  521,  115  N.  Y. 
Supp.  28,  afSrming  (1908)  109  N.  Y. 


Supp.  223,  which  is  affirmed  in  (1910> 
198  N.  Y.  621,  622,  92  N.  E.  1101,  1103 
("to  the  westerly  side"  of  a  street  and 
thence  "along  the  westerly  side"  there- 
of) ;  Jacquemin  t.  Finnegan  (1903)  39 

.  Misc.  628,  80  N.  Y.  Supp.  207  ("along 
the  northerly  side");  Clark  v.  Roch- 
ester City  &  B.  R.  Co.  (1888)  18  N.  Y. 
S.  R.  903,  2  N.  Y.  Supp.  663  ("on  the 
south  line") ;  Anderson  v.  James 
(1866)  4  Robt.  (N.  Y.)  36  ("to"  a 
street  and  thence  "along  the  souttierly 
side") ;  Van  Amringe  v.  Bamett 
(1861)  8  Bosw.  (N.  Y.)  357  ("to  the 
side"  and  thence  "along  the  side"); 
Jones  V.  Cowman  (1848)  2  Sandf.  (N. 
Y.)  234  ("by  the  northerly  line  or 
side")  ;  (Doster  v.  Peters  (1867)  5  Robt. 
(N.  Y.)  192  (bounded  by  "the  easterly 
line")  ;  Mead  v.  Riley  (1884)  18  Jones 
&  S.  (N.  Y.)  20,  affirmed  in  (1886) 
102  N.  Y.  669  (beginning  at  the  ex- 
terior comer  of  two  streets  and  run- 
ning "along  the  easterly  line"  of  one 
of  them);  Deering  v.  Reilly  (1901) 
167  N.  Y.  184,  60  N.  E.  447  ("on  the 
northeasterly  comer  of  B.  alley  on  the 
southeasterly  side  of"  a  road)  ;  Lough 
v.  Machlin  (1888)  40  Ohio  St.  382 
("by  the  east  line") ;  Hughes  v.  Provi- 
dence &  W.  R.  Co.  (1853)  2  R  L  608 
(bounded  "by  the  westerly  side") ; 
Iron  Mountain  R.  Co.  v.  Bingham 
(1889)  87  Tenn.  522,  4  L.R.A,  622,  11 
S.  W.  705.  See  also  Alameda  Macad- 
amizing Co.  V.  Williams  (1886)  70  CaL 
534,  12  Pac.  630,  wherein  the  same  in- 
terpretation was  given  to  an  assess- 
ment describing  a  line  as  beginning 
with  the  intersection  of  the  "westerly 
line"  of  one  street  with  the  "northerly 
line"  of  another,  "thence  westerly 
along  said  line."  Compare  Potter  v. 
Boyce  (1902)  78  App.  Div.  383,  77  N. 

•Y.  Supp.  24,  affirmed  in  (1903)  176  N. 
Y.  551,  68  N.  E.  1128,  wherein  a  deed 
describing  a  line  as  running  "along 
the  northwest  side  of"  a  street  was 
held  to  give  title  to  the  center  of  the 
street. 

In  Baltimore  &  0.  R.  Co.  v.  Gould 
(1887)  67  Md.  60,  8  Atl.  754,  the  fol- 
lowing description  was  held  to  give  no 
right  to  the  fee  in  the  street :  "Begin- 
ning for  the  same  at  the  corner 
formed  by  the  intersection  of  the 
north  side  of  Winder  street  and  the 
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«Mit  side' of  Johnson  (street)  and 
.rnnning  thence  easterly  binding  on 
the  north  side  of  Winder  street  879 
feet  more  or  less  to  the  comer  formed 
by  the  intersection  of  Winder  and 
Henry  streets;  f hence  northerly  bind- 
ing on  the  west  side  of  Henry  street 
320  feet  more  or  less  to  the  comer 
formed  by  the  intersection  of  Henry 
street  and  Wells  street  as  now  laid 
out  and  widened;  thence  westerly 
binding  on  the  south  side  of  Wells 
street  379  feet  more  or  less  to  the  in- 
tersection of  Wells  and  Johnson 
street;  thence  southerly  binding  on 
the  east  side  of  Johnson  street  to  the 
place  of  beginning, — containing  2i 
acres  more  or  less." 

In  Lee  v.  Lee  (1882)  27  Hun  (N.  Y.) 
1,  it  was  held  that  a  deed  describing 
the  property  as  beginning  "on  the  east 
side  of"  a  road  and  then  after  various 
courses  "to"  and  "along"  the  road  to 
the  place  of  beginning  did  not  give  so 
clear  a  title  to  the  fee  that  a  purchaser 
could  be  compelled  to  accept  it. 

In  White's  Bank  v.  Nichols  (1876) 
64  N.  Y.  65,  it  was  held  that  a  de- 
scription of  land  as  commencing  at 
the  intersection  of  the  exterior  lines 
of  two  streets,  and  thence  running 
along  the  exterior  line  of  one  of  them, 
gave  no  title  to  the  bed  of  the  street. 
The  court  said:  "The  point  thus  es- 
tablished is  as  controlling  as  any 
monument  would  have  been,  and  must 
control  the  other  parts  of  the  descrip- 
tion; all  the  lines  of  the  granted  prem- 
ises mast  conform  to  the  starting 
point  tiias  designated,  so  that  while, 
bat  for  this  designation  of  the  com- 
mencement of  the  survey  or  boundary, 
the  lines  along  Garden  street  and  Car- 
olina street  might,  within  the  general 
principles  before  referred  to,  be  car- 
ried to  the  center  of  those  streets  re- 
spectively, they  are  necessarily  con- 
fined to  the  exterior  lines  of  the 
streets,  so  as  to  connect  at  this  start- 
ing point."  See  .to  the  same  effect, 
English  V.  Brennan  (1876)  60  N.  Y. 
609. 

A  deed  describing  the  line  adjacent 
to  an  alley  as  running  "southwesterly 
on  the  easterly  bounds  of  the  alley" 
does  not  convey  the  fee  of  the  alley. 
Bopprecht  v.  St.  Mary's  Roman  Catho- 


lic Church  Soc.  (1909)  131  App.  Div. 
664,  115  N.  Y.  Supp.  926,  afllrmed  in 
(1910)  198  N.  Y.  576,  92  N.  E.  1101. 

A  description  carrying  a  lien  "to  the 
comer  of"  two  streets,  and  thence 
"along"  one  of  them,  gives  no  title  to 
the  fee  in  the  latter  street.  Deering  v. 
Riley  (1901)  38  App.  Div.  164,  56  N.  Y. 
Supp.  704,  affirmed  in  (1901)  167  N. 
Y.  184,  60  N.  E.  447. 

Where  the  termini  of  a  line  are  stat- 
ed to  be  on  the  side  of  a  street,  and 
the  line  is  described  as  running 
"along"  *the  street,  the  fee  to  the  cen- 
ter is  not  conveyed.  Patten  v.  New 
York  Elev.  R.  Co.  (1876)  8  Abb.  N.  C. 
(N.  Y.)  806. 

So,  in  Augustine  v.  Britt  (1878)  16 
Hun  (N.  Y.)  396,  it  was  held  that  no 
right  to  the  fee  in  the  street  was  con- 
veyed by  a  deed  designating  the  prop- 
erty by  lot  number,  and  then  giving 
its  bounds  as  beginning  at  the  ex- 
terior comer  of  two  streets,  and  run- 
ning along  the  westerly  side  of  one  of 
them. 

A  description  of  granted  premises 
as  running  "to  the  side  of"  a  lane  and 
"thence  along  the  same"  excludes  any 
right  to  the  fee  of  the  lane.  Mott  v. 
Mott  (1877)  68  N.  Y.  246. 

In  Kennedy  v.  Mineola,  H.  &  F. 
Traction  Co.  (1902)  77  App.  Div.  484, 
78  N.  Y.  Supp.  937, 12  N.  Y.  Anno.  Cas. 
189,  affirmed  in  (1904)  178  N.  Y.  608, 
71  N.  E.  102,  title  to  the  sMe  line  only 
was  held  to  be  given  by  a  description 
carrying  the  line  "to  a  point  on  the 
northeasterly  side  of"  a  highway  and 
thence  along  the  highway  to  a  place 
of  beginning,  described  as  being  on 
the  northeasterly  side  of  the  highway. 

Where  land  lying  mainly  on  the 
north  side  of  a  road  is  bounded  by  the 
southerly  line  thereof,  the  grantee 
takes  the  fee  to  the  entire  road.  Wil- 
liams V.  Sparks  (1873)  24  Ohio  St. 
141. 

In  Wallace  v.  Fee  (1872)  50  N.  Y. 
694,  a  deed  bounding  the  land  by  the 
"east  line  of  Clyde  street"  was  held  to 
give  no  title  to  the  bed  of  the  street. 

In  Terrett  v.  New  York  &  B.  Steam 
Saw  Mill  &  Lumber  Ck>.  (1872)  49  N. 
Y.  666,  it  was  held  that  a  deed  bound- 
ing the  property  "by  the  southwester- 
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ly  line  or  side"  of  a  street  g&ve  the 
grantee  title  to  the  center. 

In  Salter  v.  Jonas  (1877)  89  N.  J. 
L.  469,  23  Am.  Rep.  229,  it  was  held 
that  a  description  of  lands  as  begin- 
ning at  the  side  of  a  street  and  run- 
ning along  that  side  carried  the  fee  to 
the  center.  See  also  Hinchman  v. 
Paterson  Horse  R.  Co.  (1864)  17  N.  J. 
Eq.  76,  85  Am.  Dec.  252,  followed  and 
explained  in  Salter  v.  Jonas  (N.  J.) 
supra. 

.In  Tuskegee  Land  &  Secur.  Co.  v. 
Birmingham  Realty  Co.  (1909)  161 
Ala.  542,  23  L.R.A.(N.S.)  992,  49  So. 
378,  it  was  said:  "The  three  lots  were 
described  as  a  whole,  and  not  sepa- 
rately, and  as  described  formed  a  par- 
allelogram, the  corresponding  sides  of 
which  were,  respectively,  100  feet  and 
140  feet.  The  northern  boundary  of 
the  lots  was  described  as  the  southern 
boundary  of  Avenue  A,  the  eastern 
boundary  as  the  western  boundary 
line  of  Seventeenth  street  of  such  city, 
the  southern  boundary  as  the  northern 
margin  line  of  a  '20-foot  alley,'  and  the 
western  boundary  described  as  a 
straight  line  140  feet  long,  and  par- 
allel with  the  eastern  boundary  and 
Seventeenth  street.  It  will  be  ob- 
served that  this  property  abuts  Av- 
enue A  on  the  north,  Seventeenth 
street  on  the  east,  and  an  alley  on  the 
south,  but  extends  no  farther  than 
the  southern  margin  of  Avenue  A,  the 
western  margin  of  Seventeenth  street, 
nor  the  northern  margin  of  the  alley ; 
thus  rebutting  what  might  otherwise 
be  a  presumption  that  the  deed  passed 
the  fee,  subject  to  the  public  easement 
of  right  of  way  to  the  center  of  the 
avenue,  street,  and  alley,  which  were 
named  as  three  of  the  boundaries  of 
the  property.  While  the  avenue, 
street  and  alley  constitute  three  of 
the  four  boundaries,  there  is  no  pre- 
sumption in  this  case,  because  of  these 
recitals,  that  it  was  contemplated  or 
intended  to  pass  title  to  any  part  of 
the  soil  of  such  thoroughfares." 

In  two  jurisdictions  no  distinction 
is  made  between  a  call  for  a  street  and 
a  call  for  the  side  line  of  a  street,  and 
the  designation  of  the  side  line  of  a 
street,  as  the  boundary  gives  title  to 
the  center  line  of  the  street.    Cox  v. 


Freedley  (1859)  83  Pa.  124,  75  Am. 
Dec.  584;  Lehigh  Street's  Appeal 
(1872)  81*  Pa.  85;  Ott  v.  Krejter 
(1885)  110  Pa.  870,  1  Atl.  724;  Pitts- 
burg, V.  &  C.  R.  Co.  v.  Fisher  Foundry 
&  Mach.  Co.  (1904)  208  Pa.  78,  57  Atl. 
191;  Kneeland  v.  Van  Valkenburgh 
(1879)  46  Wis.  434,  82  Am.  Rep.  719, 
1  N.  W.  68.  Compare  Union  Burial 
Ground  Soc.  v.  Robinson  (1839)  5 
Whart.  (Pa.)  18,  wherein,  however,  it 
did  not  appear  that  the  street  had  ever 
been  opened. 

In  Paul  V.  Carver  (1856)  26  Pa.  223, 
67  Am.  Dec.  413,  the  court  said:  "A 
rule  founded  upon  policy,  and  tending 
to  guard  against  inconveniences  of  the 
most  alarming  character,  ought  not  to 
be  frittered  away  by  distinctions 
founded  on  differences  in  phraseology, 
which  might  readily  escape  attention. 
The  paramount  intent  of  the  parties, 
as  disclosed  from  the  whole  scope  of 
the  conveyance,  and  the  nature  of  the 
property  granted,  should  be  the  con- 
trolling rule." 

In  Neely  v.  Philadelphia  (1905)  212 
Pa.  551,  61  Atl.  1096,  a  description 
carrying  the  line  to  the  center  of  one 
adjacent  street,  and  to  and  "along  the 
side"  of  another  by  courses  and  dis- 
tances very  accurately  marked,  was 
held  to  give  title  only  to  the  side  line 
of  the  latter  street. 

In  Woodman  v.  Spencer  (1874)  54 
N.  H.  507,  it  was  held  that  though  the 
boundary  was  described  as  running 
"on  the  easterly  side  of  said  road,"  the 
grantee  took  to  the  center  of  the  road. 
The  court  said:  "In  the  case  before 
us  the  language  is,  'thence  on  the 
easterly  side  of  the  road;'  and  it  is 
upon  this  expression  that  so  much 
stress  is  laid,  the  contention  being 
that  the  parties  meant  a  different 
thing  when  they  said  on  the  side  of 
the  road,  from  what  they  would  have 
meant  had  they  said  on  the  road.  What 
is  there  in  the  nature  of  the  thing  de- 
scribed to  suggest  any  such  difference 
in  meaning?  I  see  nothing.  The 
bounding  of  one  piece  of  land  by  or 
upon  another  fixes  the  line  at  the 
margin  of  such  other  piece.  Carrying  . 
the  line  over  to  the  center  of  a  strip 
used  for  a  highway  is,  as  we  have 
seen,  an  anomaly  in  the  construction 
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of  deeds  which  rests  upon  a  presumed 
intention  not  to  exclude,  or,  perhaps, 
the  want  of  a  distinctly  formed  in- 
tention to  exclude,  what  neither  party 
may  have  known  could  come  within 
the  operation  of  the  deed  at  all.  It  is 
manifest  that,  if  we  were  to  apply 
the  usual  canon  of  construction,  the 
words  'on  the  road'  just  as  clearly  de- 
note an  intention  to  bound  the  land  by 
the  marginal  line  of  the  highway,  as 
do  the  words  'on  the  side  of  the  road.' 
Considerins:  only  the  nature  of  the 
thing  and  the  commonly  received  im- 
port of  the  words,  the  two  expressions 
are  substantially  identi(!al,  and  might 
be  used  interchangeably  without  alter- 
ing the  sense.  Generally  speaking, 
that  portion  of  the  land  of  a  farm 
which  is  available  for  the  purposes  of 
husbandry  in  this  state  includes  no 
part  of  the  highways  that  cross  it. 
Those  strips  of  land  are  ordinarily 
and  naturally  looked  upon  as  being,  to 
all  practical  intents,  withdrawn  as 
well  from  the  control  as  from  the 
beneficial  enjoyment  of  the  adjoining 
owner,  by  the  servitude  to  which  they 
are  subject.'  For  this  reason  it  is  to 
be  expected  that  the  expressions,  'on 
the  road,'  or,  'on  the  side  of  the  road,' 
will  find  their  way  into  deeds,  when,  in 
fact,  nothing  was  further  from  the 
minds  of  the  parties  than  that  they 
were  in  that  way  excluding  from  the 
operation  of  the  instrument  any  part 
of  the  roads,  or  that  the  roads  could  in 
any  event  be  affected  by  the  deed  one 
way  or  the  other;  and  i  confess  it 
looks  little  less  than  absurd  to  me  to 
attempt  a  distinction  between  two 
forms  of  expression  evidently  intend- 
ed to  convey  the  same  idea,  and  which, 
in  the  common  and  correct  use  of  the 
language,  do  convey,  the  same  idea  to 
the  professional  as  well  as  the  un- 
professional mind." 

gr.  Patlure  to  metMon  hdghway. 
Where  property  as  described  by 
eouirses  and  distances  or  metes  and 
bounds  actually  abuts  on  a  highway, 
the  fact  that  the  highway  is  not  men- 
tioned as  a  boundary  does  not  indicate 
an  intention  that  the  granted  shall  not 
take  to  the  center  thereof.  Merchant 
V.  Grant  (1915)  26  CaL  App.  485,  147 
Pae.    484;    Charapltn    v.    Pendleton 


(1838)  18  Conn.  23 ;  Florida  Southern 
R.  Co.  V.  Brown  (1887)  23  Fla.  104,  1 
So.  512;  Sizer  v.  Devereux  (1853)  16 
Barb.  (N.  Y.)  160;  Bissell  v.  New  York 
C.  R.  Co.  (1861)  23  N.  Y.  61;  Wise  v. 
Curry  (1901)  35  Misc.  634,  72  N.  Y. 
Supp.  165;  Pettibdne  v.  Hamilton 
(1876)  40  Wis.  402;  Wegge  v.  Madler 
(1906)  129  Wis.  412,  116  Am.  St.  Rep. 
953,  109  N.  W.  223;  Hannon  v.  Kelly 
(1914)  156  Wis.  509,  146  N.  W.  512. 

In  Van  Winkle  v.  Van  Winkle  (1906) 
184  N.  Y.  193,  78  N.  E,  33,  affirming 
(1904)  95  App.  Div.  605,  89  N.  Y.  Supp. 
26,  it  was  said :  "Where  a  deed  gives 
the  boundaries  of  the  land  conveyed 
by  courses  and  distances,  without 
mentioning  a  street  by  which  the  same 
is  bounded  on  one  side,  but  where  it 
appears  that  the  distance  given  does 
in  fact  carry  the  boundary  to  the 
street  and  along  it,  it  is  the  same  as 
though  the  boundary  were  described 
as  running,  to  the  street  and  along  the 
same,  thus  extending  the  title  to  the 
center." 

In  Gear  v.  Bamum  (1870)  37  Conn. 
229,  the  rule  was  applied  to  a  deed  de- 
scribing the  property  merely  as  a 
"store  building  and  the  land  it  stands 
on." 

In  Warren  v.  Blake  (1866)  54  Me. 
276,  89  Am.  Dec.  748,  the  fact  that  the 
highway  was  not  mentioned  was  ad- 
verted to  as  indicating  an  intention  to 
exclude  it,  but  the  decision  was  gov- 
erned by  a  description  which  clearly 
excluded  the  street. 

Where  land  is  conveyed  by  metes 
and  bounds  without  reference,  to  a 
street,  the  grantee  has  no  title  to  the 
fee  of  a  street  subsequently  opened 
by  tiie  grantor  adjacent  to  the  granted 
premises.  Knott  v.  Jefferson  Street 
Perry  Co.  (1881)  9  Or.  530. 

With  reference  to  the  effect  of  a 
conveyance  by  lot  or  block  numbers, 
see  supra,  V.  b. 

F/.  Ejfect  of  partiotOar  olrcumatancea. 

a.  Failure  to  accept  or  open  highway. 
Where  property  is  conveyed  with 
reference  to  a  highway  in  such  man- 
ner that  the  grantee  would  ordinarily  ' 
take  to  the  center  thereof,  it  is  held 
in  some  jurisdictions  that  the  result  is 
not  affected  by  the  fact  that  the  dedi- 
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cation  of  the  hisrhway  has  not  been 
accepted  and  the  hit^hway  has  not 
been  opened.  Paine  v.  Consumers' 
Forwarding:  &  Storage  Co.  (1896)  19  C. 
C.  A.  99,  87  U.  S.  App.  539,  71  Fed. 
626;  Harrison  v.  Augrusta  Factory 
(1884)  73  6a.  447;  Johnson  v.  Arnold 
(1893)  91  6a.  659. 18  S.  E.  370;  Miner 
V.  New  York  (1874)  5  Jones  &  S.  (N. 
Y.)  171;  Trowbridge  v.  Ehrich  (1906) 
116  App.  Div.  457,  101  N.  Y.  Supp. 
995,  modified  in  (1908)  191  N.  Y.  361, 
84  N.  E.  297;  Andrews  v.  Youmans 
(1890)  78  Wis.  56,  47  N.  W.  304, 

In  Manchester  v.  Hodge  (1908)  74 
N.  H.  468,  69  Atl.  527,  it  appeared 
that  a  street  had  not  been  laid  out,  but 
the  location  thereof  was  in  the  minds 
of  the  parties.  It  was  held  that  the 
grantee  took  to  the  center  of  the  street 
when  it  was  laid  out. 

In  Pettibone  v.  Hamilton  (1876)  40 . 
Wis.  402,  it  was  said :  "We  agree  with 
counsel  for  the  plaintiffs,  that  the  re- 
cording of  the  plat  operated  to  place 
the  owners  of  the  front  lots  which  Dr. 
Darling  had  previously  conveyed  by 
metes  and  bounds  on  the  same  footing 
in  respect  to  the  alley  and  'Darling 
place,'  as  though  such  conveyances 
had  been  made  after  the  plat  was  ,re- 
corded." 

In  Clark  v.  Providence  (1873)  10 
R'  L  437,  the  court  said:  "This  is 
the  mode  in  which  additions  to  our 
cities  are  generally  made.  It  is  con- 
templated that  the  strips  marked  as 
streets  shall  in  time  become  highways. 
And  the  same  reasons  of  public  policy 
which  have  led  to  the  decisions  that, 
as  a  general  rule  (with  some  excep- . 
tions),  a  deed  of  a  lot  upon  an  ac- 
knowledged highway  is  presumed,  in 
the  absence  of  facts  or  declarations  to 
the  contrary,  to  carry  the  fee  to  the 
center,  would  apply  to  a  case  of  the 
sort  we  have  described.  Upon  any 
other  principle,  whenever,  through 
some  legal  defect,  a  supposed  highway 
was  decided  not  to  be  a  highway,  the 
decision  would  have  a  retroactive  ef- 
fect upon  the  construction  of  all  the 
deeds  of  land  bordering  upon  it." 

In  Bissell  v.  New  York  C.  R.  Ck>. 
(1861)  23  N.  Y.  61,  the  court  said: 
"If,  as  regards  these  grantees,  it  is  a 
street,  and  if,  in  his  conveyances,  he 


intended  it  as  a  street,  as  all  the 
cases  hold  he  did,  I  am  not  able  to  see 
why  the  legal  inference,  as  regards 
his  conveyance,  is  not  the  same  as  if 
it  were  a  public  highway.  There  is 
no  more  reason  to  presume  the  inten- 
tion in  the  grantor  in  such  a  case  to 
withhold  his  interest  in  the  road  to 
the  center  of  it,  after  conveying  all 
his  right  and  title  to  the  adjoining 
lands,  than  there  would  be  were  this 
to  all  intents  and  purposes  a  public 
street.  The  question  in  each  case  be- 
comes pne  of  presumed  intention  aris- 
ing upon  the  conveyance  itself;  and  I 
am  not  able  to  perceive  how  it  is  pos- 
sible to  deduce  a  different  intention  in 
one  case  from  that  which,  the  law  has 
settled,  shall  be  inferred  in -the  other. 
Did  not  Mamford,  when  he  caused 
these  lots  to  be  laid  out  on  either  side 
of  this  street,  and  this  street  desig- 
nated, named,  and  put  down  on  the 
map,  and  these  lots  numbered,  and 
when  he  conveyed  these  lots  to  pur- 
chasers with  a  reference  to  this  allot- 
ment and  survey,  intend  that  this 
should  be  a  street,  by  the  name  of  Erie 
street?  No  one  will  pretend  that  he 
did  not.  Did  he  not,  by  selling  tiiese 
lots  to  purchasers  with  reference  to 
this  map  and  street,  and  conveying  the 
lots  to  them  on  both  sides  of  the  street, 
thereby,  so  far  as  these  grantees  are 
concerned,  dedicate  this  as  a  street? 
No  one  can  claim  to  the  contrary.  All 
the  cases  affirm  it.  Did  he  not,  then, 
in  making  these  conveyances  to  these 
purchasers,  intend  to  convey  lands 
upon  a  street,  so  far  as  the  grantees 
in  these  deeds  are  concerned,  and  did 
not  these  purchasers  so  understand  it? 
No  one  can  doubt  it  for  a  moment.  If 
such  was  the  intention  of  the  parties 
to  these  conveyances,  then  I  am  not 
able  to  perceive  why  the  conveyance 
does  not  carry  with  it  the  usual  legal 
inference  ^that  a  conveyance  bounded 
by  a  highway  does ;  to  wit,  that  it  car- 
ries with  it  the  fee  to  the  center  of 
the  road." 

In  a  jurisdiction  wherein  an  accept- 
ed statutory  dedication  rests  the  fee  in 
the  municipality,  it  has  been  held  that 
a  conveyance!  often  an  offer  to  dedi- 
cate, gives  the  grantee  a  fee  to  the 
center  of  the  street,  subject  to  the  ac- 
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cei>taiice  of  the  outstanding  offer  to 
dedicate.  Hamilton  v.  Chicago,  B.  & 
Q.  R.  Co.  (1888)  124  lU.  285,  15  N.  E. 
854. 

But  in  Plumer  v.  Johnston  (1886) 
63  Mich.  165,  29  N.  W.  687,  it  w^sheld 
that  where  an  offer  to  dedicate  had 
not  been  accepted  at  the  time  of  the 
conveyance,  the  grantee  took  only  to 
the  side  of  the  proposed  street,  the 
court  saying  that  the  doctrine  that  the 
fee  to  the  center  is  conveyed  "is  ap- 
plied to  actual  highways,  and  not  to 
mere  paper  highways."  See  to  the 
same  effect,  Merrill  v.  Newton  (1894) 
99  Mich.  225,.  58  N.  W.  70. 

The  majority  of  the  Pennsylvania 
decisions  hold  that  a  conveyance  of 
land  bounded  by  an  unopened  street 
gives  title  only  to  the  side  line.  Neely 
V.  Philadelphia  (1905)  213  Pa.  561,  61 
AtL  1096;  Daughters  :0f  American 
Revolution  v.  Pennsylvania  R.  Co. 
(1911)  229  Pa.  636,  79  Atl.  127;  An- 
dreas v.  Steigerwalt  (1905)  29  Pa. 
Super.  Ct.  1;  Spencer  v.  Carlisle 
(1916)  63  Pa.  Super.  C^,  613. 

It  has  been  said  in  that  jurisdiction 
that  the  street  must  either  be  open  or 
referred  to  in  the  deed  as  existing. 
Bliem  v.  Daubenspreck  (1895)  169  Pa. 
282,  32  Atl.  337,  And  see  to  the  same 
effect.  Patterson  v.  Harlan  (1887)  3 
Pa.  Co.  Ct.  560i  on  rule  for  new  trial  in 
(1888)  5  Pa.  Co.  Ct.  211;  Falls  v.  Reis 
(1873)  74  Pa.  439. 

In  aymer  v.  Roberts  (1908)  220  Pa. 
162,  69  Atl.  648,  it  was  held  that 
though  the  street  has  not  been  opened, 
if  the  deed  expressly  bounds  land  by 
the  center  line  thereof,  the  grantee 
takes  the  fees  to  the  center.  But,  in 
another  case,  a  description  of  land  as 
bounded  by  a  street  which  was  plotted 
but  not  opened  was  held  to  carry  only 
an  easement  in  the  street.  Cole  v. 
PhUadelphia  (1901)  199  Pa.  464,  49 
Atl.  808. 

h.  Abandonment  or  vacatton  of  highway 
before  convevance. 

In  Ott  V.  Kreiter  (1885)  110  Pa. 
370,  1  Atl.  724,  land  bounded  by  a 
street  was  conveyed  after  the  passing 
of  an  ordinance  vacating  the  street, 
bat  before  the  street  was  actually 
closed.  It  was  held  that  the  grantee 
took  to  the  center  of  the  street.  See  to 
2  A.L.R.— 3. 


the  same  effect^  Amerman  v.  Missouri, 
K.  &  T.  R.  Co.  (1916)  —  Tex.  Civ.  App. 
— ,  182  S.  W.  54,  wherein  it  was  said : 
"Appellants'  contention  that  the  Amer- 
man deed  did  not  pass  title  to  appellee 
to  the .  center .  of  that-.p»rtiQn,  of:  Pssrl 
street  upon,  which  the  -  property 
described  in  said  deed  abuts  is  based 
upon  the  proposition  that,  because  the 
city  had  released  its  rights  in  the 
street  prior  to  the  execution  of  said 
deed,  the  street  had  ceased  to  exist, 
and  therefore  the  general  rule  that 
the  conveyance  of  property  bt^rdering 
on  a  street  or  public  highway,  which 
calls  for  such  street  or  highway, 
passes  title  to  the  vendee  to  the  cen- 
ter Of  the  street  or  highway,  is  not 
applicable.  The  contention  is  not 
sound.  The  abandonment'  by  the  city 
of  any  rights  it  ipay  have  had- In  said 
street  in  no  Way  affected  thfe  ekisfc- 
ence  of  the  street.  The  rights  of  all 
persons  owning  property  abutting 
thereon  or  adjacent  thereto,  and  who 
held  under  conveyances  referring  to 
and  calling  for  said  street,  to  keep 
the  street  open,  were  not  dependent 
upon  whether  the  public  accepted  the 
dedication  or  abandoned  its  rights 
thereto." 

In  Terrett  v.  New  York  &  B.  Steam 
Saw-Mill  &  Lumber  Co.  (1872)  49  N. 
Y:  666,  it  was  held  that  the  grantee 
took  to  the  center,  though  the  street 
had  be6n  discontinued  by  an  act  of 
the  legislature  at  the  time  of  the  con- 
veyance. 

In  Overland  Mach.  Ck).  v.  Alpenfels 
.  (1902)  30  Colo.  163,  69  Pac.  574,  the 
question  was  disOussed,  but  not  de- 
cided. 

But  it  has  been  held  that  a  convey- 
ance of  land  bounded  by  a  street  after 
the  abandonment  of  the  street  gives 
no  title  to  the  fee  therein.  White  v. 
Jefferson  (1910)  110 .  Silnn.  i276,  32 
L,R,A.(N.S.)  ,778,  124  N.  W.  373, 
wherein  it  was  said:  "What  had  been 
a  street  would  be  mere  land.  It  would 
be  taxable  as  land  and  so  descend. 
Its  transfer  would  be  subject  to  the 
appropriate  section  of  the  Statute  of 
Frauds.  That  it  was  not  numbered 
nor  properly  named  on  the  plat  would 
be  wholly  insignificant.  The  case 
would  be  the  same  as  if  no  street  had 
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ever  existed;  and,  instead  of  being 
designated  as  'street,'  the  tract  had 
been  marked  'sand  hole,'  or  'mound,' 
or  any  other  name,  or  had  had  no 
name.  The  land  which  had  been  a 
street  assumed  exactly  the  same  legal 
status  as  any  other  land  which  had 
not  been  impressed  with  a  public  ease- 
ment. There  is  neither  mystery  nor 
magic  in  the  word  'street.'  The  ease- 
ment of  use  is  the  significant  fact." 
See  to  the  same  effect  Empenger  v. 
Fairly  (1912)  119  Minn.  186,  137  N. 
W.  lllp. 

c.  Locatton  of  premises  with  respect  to 
highway. 

Where  land  as  conveyed  does  not 
extend  to  a  highway,  the  subsequent 
dedication  of  the  intervening  strip  by 
the  grajitor  does  not  extend  the 
grantee's  title  to  the  center  of  the 
highway.  Valley  Pulp  &  Paper  Co. 
v.  West  (1888)  58  Wis.  599,  17  N.  W. 
554. 

So,  in  Huff  V.  Hastings  Elxp.  Co. 
(1902)  195  UL  267,  68  N.  E.  106,  it 
appeared  that  land  was  conveyed  to  a 
line  26  feet  from  the  line  of  a  street. 
The  intervening  strip  was  subsequent- 
ly dedicated  by  the  grantor.  It  was 
held  that  the  grantee  took  no  rights 
in  the  fee  of  the  street. 

If  a  highway  is  laid  off  entirely  on 
a  tract  of  land,  running  along  the 
margin  thereof,  a  conveyance  of  the 
tract  vests  in  the  grantee  the  fee  in 
the  whole  of  the  soil  of  the  highway. 
Taylor  v.  Armstrong  (1863)  24  Ark. 
102;  Re  Robbins  (1885)  34  Minn.  99, 
24  N.  W.  856,  57  Am.  Rep.  40;  Wait  v." 
May  (1892)  48  Minn.  453,  51  N.  W. 
471;  Healey  v.  Babbitt  (1884)  14  R  I. 
538. 

d.  Ownership  of  fee  tn  highway. 

Where  the  grantor  of  premises 
abutting  on  a  highway  owns  only  an 
easement  therein,  his  conveyance  of 
the  premises  of  course  does  not,  no 
matter  what  may  be  the  description, 
give  any  right  to  the  fee  of  the  high- 
way. McDonald  v.  Kummer  (1913)  56 
Colo.  153,  160,  187  Pac.  61 ;  Somerville 
v.  Johnson  (1882)  36  N.  J.  Eq.  211; 
Humphreys  v.  Eastlack  (1902)  63  N.  J. 
Eq.  136,  51  Atl.  775;  Dunham  v.  Wil- 
liams (1867)  37  N.  Y.  251;  Webber  v. 


Gillies  (1908)  112  N.  Y.  Supp.  397; 
Day  V.  Chambers  (1884)  62  Tex.  192; 
Church  V.  Stiles  (1887)  59  Yt  642,  10 
Atl.  674;  Burbach  v.  Schweinler 
(1882)  56  Wis.  886,  14  K  W.  449. 

In  Dunham  v.  Williams  (1867)  37 
N.  Y.  261,  the  court  said:  "In  the 
present  instance,  the  presumption  in 
favor  of  the  adjacent  owners  was  re- 
pelled by  affirmative  and  decisive 
proof  that  the  fee  of  the  roadbed  was 
not  vested  in  them  nor  in  the  parties 
through  whom  their  title  was  de- 
duced." 

In  Burbach  v.  Schweinler  (Wis.) 
supra,  it  was  said:  "But  if  the  fee, 
by  the  law  governing  the  platting  of 
villages  at  the  time,  became  vested  in 
the  county,  nothing  is  conveyed  with- 
in such  alley,  and  it  is  wholly  exclud- 
ed from  the  operation  of  the  deeds. 
This  position  is  assumed  and  ably 
urged  by  the  learned  counsel  of  the 
respondent,  and  supported  by  the  ci- 
tation of  numerous  decisions  of  this, 
and  other  courts.  The  principle  is 
that  the  purchaser  buys  with  full  no- 
tice of  the  streets  and  alleys  on  the 
plat,  and  subject  to  them." 

In  Church  v.  Stiles  (1887)  59  Vt. 
642,  10  Atl.  674,  it  was  said:  "The 
rule  is  one  of  construction,  and  is  lim- 
ited to  those  cases  where  the  'grant- 
or owns  the  fee'  of  the  highway;  for 
if  it  was  covered  by  the  description 
in  the  deed  there  would  be.no  neces- 
sity of  calling  in  the  aid  of  a  presump- 
tion. The  grantor  owning  the  fee,  the 
law  presumes  he  intended  to  convey 
it,  and  not  retain  a  narrow  and  often- 
times a  long  strip  of  land  which,  for 
all  practical  purposes,  would  be  of 
no  value  to  him.  But  where  the  grant- 
or does  not  own  the  fee  of  the  land, 
the  law  will  not  presume  that  he  in- 
tended to  convey  that  which  he  did 
not  own." 

Where  a  statutory  dedication  of  a 
street  is  made,  the  fee  passes  to  the 
municipality,  and  a  subsequent  pur- 
chaser of  abutting  property  "is  es- 
topped by  the  solemn  act  of  his  grant- 
or, from  claiming  title  to  the  center 
of  the  street."  Illinois  &  M.  Canal  v. 
Haven  (1850)  11  III.  554;  Gebhardt  v. 
Reeves  (1874)  75  UL  801;  Helm  v. 
Webster  (1877)  85  111.  116. 
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Til.  Cvnvepanoe  fty  atate  or  municipal- 
ay. 

It  has  been  held  that  a  conveyance 
by  a  municipality  of  land  abutting  on 
a  street  stands  on  the  same  ;footinfir 
as  a  private  conveyance  with  respect 
to  the  rights  of  the  grantee  to  the 
fee.  Ryerson  v.  Chicago  (1910)  247 
DL  185,  93  N.  E.  162,  following  Chi- 
cago V.  Rumsey  (1877)  87  III.  S48,  on 
the  ground  that  it  had  become  a  rule 
of  property. 

On  the  other  hand,  it  has  been  said: 
"Where  the  grantor  is  a  corporation, 
holding  a  street  for  .public  purpose 
and  disposing  of  the  adjacent  lots  for 
private  use,  the  boundary  of  the  pri- 
vate property  by  that  held  for  public 
purposes  will  be  the  dividing  line  be- 
tween the  two,  the  same  as  when  one 
lot  is  bounded  by  another."  McDon- 
ald V.  Kummer  (1913)  66  C4A0.  153, 
137  Pac.  51. 

In  Graham  v.  Stem  (1901)  168  N.  Y. 
517,  85  Am.  St.  Rep.  694,  61  N.  E.  891, 
it'  was  said :  "There  is  an  obvious 
and  a  material  distinction  between 
the  case  of  a  conveyance  by  an  in- 
dividual of  lands  bounded  upon  or  by 
a  street,  and  that  of  a  similar  convey- 
ance by  municipal  authorities.  The 
presumption  that  obtains,  ordinarily, 
in  the  one  case,  I  think,  should  be  re- 
garded as  ofFset,  in  the  other,  by 
another  presumption  that  the  munic- 
ipality would  not  part  with  the  own- 
ership and  control  of  a  public  street 
once  vested  in  it  for  the  public  ben- 
efit. The  city  was  the  proprietor  of 
these  common  lands  and  they  were 
mapped  out  for  the  municipal  ad- 
vantage, in  their  improvement  by  fu- 
ture grantees.  There  was  an  obvious 
purpose  to  subserve,  when  making 
grants  of  lands,  in  the  retention  of 
the  ownership  of  the  soil  of  the 
streets,  which  would  be  absent  in  the 
case  of  a  grant  by  an  individual.  The 
municipality  was  vested  with  the  fee 
in  the  soil  of  the  streets  and  the  trust 
attached  that  they  should  be  held  and 
kept  open  as  public  streets.  It  is,  al- 
together, the  sounder  proposition,  in 
my  opinion,- that  the  grant  of  title  to 
property  bounded  by  or  upon  a  city 
street,  derived  from  the  public  au- 
thorities, in  the  absence  of  any  more 


definite  description,  carries  only  to 
the  line  of  the  street;  inasmuch  as, 
in  legal  intendment,  the  street  was 
held  as,  and  should  remain,  a  public 
highway." 

In  (Sere  v.  McChesney  (1903)  84 
App.  Div.  39,  82  N.  Y.  Supp.  191,  the 
case  of  Graham  v.  Stem  was  con- 
strued obiter  as  holding  that  "the  city 
has  an  interest  in  retaining  the  fee  of 
the  street,  and  cannot  be  presumed  to 
have  intended  to  convey  the  same  to 
its  grantees." 

But  in  Paige  v.  Schenectady  R.  Co. 
(1904)  178  N.  Y'.  102,  70  N,  E.  213,  in- 
volving a  conveyance  by  the  state, 
that  case  was  distinguished  on  the 
ground  that  it  therein  appeared  that 
the  city  held  the  fee  of  the  streets 
in  trust  for  street  purposes,  and  the 
general  rule  was  declared  as  follows: 
"In  this  state,  as  between  a  grantor 
and  grantee,  the  conveyance  of  a  lot 
bounded  upon  a  street  carries  the 
land  to  the  center,  and  there  is  not  a 
distinction,  in  this  respect,  between 
the  streets  of  a  city  and  country  high- 
ways. The  rights  of  the  public  in 
a  street  or  highway  are  ho  higher  or 
other  than  those  of  a  mere  easement, 
and  the  proprietors  on  each  side  pre- 
sumptively own  the  soil  in  fee  to  the 
center  thereof.  .  .  .  The  same  rule 
applies  where  the  conveyance  is  from 
the  state  or  commonwealth  and  the 
land  is  described  as  abutting  upon  a 
street,  without  any  reservation,  or 
declaration  of  intention  not  to  convey 
to  the  center.  Such  a  conveyance, 
like  a  conveyance  between  individuals, 
is  presumed  to  carry  the  title  to  the 
center  of  the  street,  subject  to  the 
public  right  of  way  over  it."  See  to 
the  same  effect,  as  to  conveyances  by 
the  state.  Ex  parte  Jennings  (1826)  6 
Cow.  (N.  Y.)  518;  Chenango  Bridge 
Co,  V.  Paige  (1880)  83  N.  Y.  178,  38 
Am.  Rep.  407;  Smith  v.  Rochester 
(1883)  92  N.  Y.  463,  44  Am.  Rep.  393; 
Cheney  v.  Syracuse,  0.  &  N.  Y.  R.  Co. 
(1896)  8  App.  Div.  620,  40  N.  Y.  Supp. 
1103;  Syracuse  Solar  Salt  Co.  v.  Rome, 
W.  &  0.  R.  Co.  (1899)  43  App.  Div. 
203,  60  N.  Y.  Supp.  40,  affirmed  in 
(1901)  168  N.  Y.  650,  61  N.  E.  1135; 
(Sere  v.  McChesney  (1903)  84  App. 
Div.  39,  82  N.  Y.  Supp.  191. 
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In  Pennsylvania,  in  a  conveyance 
by  the  state,  it  has  been  held  that  the 
grantee  takes  the  fee  to  the  center 
of  a  highway  as  in  case  of  a  private 
conveyance.  Hines  v.  Kingston  Coal 
Co.  (1898)  186  Pa.  48,  40  Atl.  151; 
Willock  v.  Beaver  Valley  R.  Co.  (1909) 
222  Pa.  590,  72  Atl.  237.  In  the  case 
last  cited  it  was  said :  "The  town  of 
Beaver  was  not  laid  out  by.  the  exer- 
cise of  the  sovereign  power  of  the 
state,  but  by  express  legislative  au- 
thority, directing  the  proper  officers 
of  the  commonwealth,  the  owner  of 
the  soil,  to  lay  out  the  same  for  the 
purpose  of  sale  to  private  purchasers. 
The  t>urpo8e  was  to  encourage  the 
building  of  a  town  at  that  point.  The 
officers  of  the  commonwealth  had  no 
power  to  act  in  the  premises  except 
such  as  was  conferred  by  the  legis- 
lature, and  this  power,  when  con- 
ferred, authorized  the  laying  out  of  a 
town,  and  provided  for  the  sale  of 
lots.  If  the  plan  of  lots  in  the  present 
case  had  been  laid  out  by  an  individ- 
ual in  precisely  the  same  manner  as 
the  commonwealth  has  done,  and  lots 
had  been  sold  with  streets  as  bound- 
aries, the  title  of  the  fee  to  the  center 
of  the  streets  would  have  parsed  to 
the  purchasers.  This  is  the  rule  of 
our  cases  from  Paul  v.  Carver  (1856) 
26  Pa.  223,  to  Neely  v.  Philadelphia 
(1905)  212  ^a.  551,  61  Atl.  1096. 
There  is  no  sufiicient  reason  why  the 
same  rule  should  not  apply  to  the  com- 


monwealth under  the  facts  of  the 
case  at  bar.  The  reasonable  construc- 
tion to  be  placed  upon  the  acts  of.  as- 
sembly authorizing  the  lajdng  out  of 
the  town  and  the  sale  of  lots  in  this 
case,  and  of  the  acts  of  the  officers 
intrusted  with  the  execution  of  these 
powers,  is  that  the  legislature  intend- 
ed the  purchasers  of  lots  to  enjoy 
every  privilege  and  be  invested  with 
every  legal  right  passing  to  any  pur- 
chaser of  a  lot  abutting  on  a  public 
street,  and  this  would  pass  the  title 
of  the  fee  to  the  center  of  the  street 
to  the  purchaser,  as  in  the  case  of  a 
purchase  from  .an  individual  grantor." 
In  Schutze  v.  Dabney  (1918)  —  Tex. 
Civ.  App.  — ,  204  S.  W.  342,  the  court, 
after  referring  to  the  rule  applicable 
to  private  conveyances,  said:  "The 
reasons  for  this  rule,  however,  do  not 
apply  when  the  government,  state  or 
municipal,  owns  the  land,  and  makes 
a  conveyance  calling  for  a  highway. 
It  is  the  duty  of  the  government  .to 
maintain  such  highway, — a  duty 
which  is  not  imposed  upon  an  individ- 
ual owning  land  contiguous  thereto. 
Accordingly  it  is  held  that,  where  a 
government  owns  land,  including  a 
highway,  and  conveys  the  same,  call- 
ing for  such  highway,  such  convey- 
ance does  not  convey  the  fee  to  any 
portion  of  the  highway,  in  the  absence 
of  language  showing  such  intent." 

W.  A.S. 


DUTCH  CRUSE  et  al.,  Appta., 

V. 

DOUGLASS  W.  KIDD  et  al. 

Alabama  Supreme  Court  —  November  4,  191S, 
(195  Ala.  22,  70  So.  166.) 

Adverse  possession  —  by  stranger  against  trustee. 

1.  Title  sufficient  to  defeat  ejectment  may  be  secured  by  adverse  posses- 
sion under  color  of  title  against  executors  to  whom  real  property  was 
devised  with  directions  to  turn  it  over  to  trustees  for  a  certain  named 
beneficiary,  which  direction  was  never  complied  with,  and  also  against 
persons  claiming  by  descent  and  not  under  the  will. 

[See  note  on  this  qiiestion  beginning  on  page  41.] 
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Ejectment  —  necessity  o(  title. 

2.  Heirs  of  testator  cannot  recover 
in  ejectment  land  in  possession  of  ad- 
verse claimants,  the  title  to  which  re- 
mains in  the  trustee. 

Wills  —  construction  —  estate  creat- 
ed. 

3.  No  estate  is  vested  in  the  wife  by 
a  provision  in  a  will,  "I  hereby  give 
and  bequeath  to  my  wife  certain  real 
estate,"  if  the  provision  is  immediately 
followed  by  a  provision  directing  the 
executors  to  convey  the  property  to 
trustees  for  the  use  of  the  wife  for  life. 
Trust  —  authority  of  law  court. 

4.  A  court  of  law  cannot  deal  with 
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(195  Ala.  tZ,  10  So.  166.) 

an  unexecuted  trust,  otherwise  than  to 
adjust  damages  for  certain  breaches 
thereof. 


Limitation  of  actions  —  beneficiaries 
of  trust. 

5.  An  action  by  beneficiarids  to  re- 
cover trust  property  is  barred  when  an 
action  by  the  trustee  is  barred. 

Same  —  failure  to  compel  action. 

6.  A  beneficiary  who  neglects  to 
compel  the  trustee  to  take  steps  to  re- 
cover trust  property  which  has  passed 
into  the  possession  of  adverse  holders 
is  barred  when  the  statute  bars  an 
action  by  the  trustee  to  recover. 


Appeal  by  defendants  from  a  judgment  of  the  County  Court  for  Shelby 
County  in  favor  of  plaintiffs  in  an  action  brought  to  recover  possession 
of  certain  real  estate.    Reversed. 


The  will  in  question,  so  far  as 
material,  is'  as  follows:  "Third, 
whereas,  I  have  in  the  province  of 
God  been  twice  married  and  have 
children  by  each  marriage.  My 
first  children  have  all  left  me  and 
have,  by  way  of  advancement,  re- 
ceived a  part  of  my  estate  herein- 
after more  particularly  set  forth, 
and  I  have  by  deed  heretofore  con- 
veyed to  my  beloved  wife,  Mary 
6e6rgiana,  and  my  children  by  her, 
through  John  M.  Kidd  and  William 
Singleton,  trustees,  and  in  tiiat  deed 
given  to  said  trustees  power  and 
authority  to  demand  of  my  execu- 
tors such  legacy  or  bequest  as  I 
might,  in  my  will,  give  to  my  said 
beloved  wife  and  children  in  said 
deed  mentioned  now,  hereby  ratify- 
ing and  confirming  said  deed,  and  as 
the  bequest  therein  alluded  to,  I 
hereby  give  and  bequeath  unto  my 
said  beloved  wife  whatever  real  es- 
tate I  may  die  seised  and  possessed 
of,  situated  in  Shelby  county;  and 
four  mules  and  one  horse  to  be  se- 
lected by  said  John  M.  Kidd  -  and 
William  Singleton  out  of  my  stock  of 
mules  and  horses  at  my  death,  four 
cows  and  calves,  thirty  hogs,  select- 
ed in  like  manner,  and  four  beds 
and  furniture  to  be  selected  by  my 
said  wife,  and  direct  that  my  exec- 
utors convey  to  said  trustees  said 
land,  if  any  such  be  owned  by  me  at 


my  death,  and  deliver  to  them  all 
the  above-mentioned  property  for 
the  use  of  my  beloved  wife,  Mary 
Georgiana,  and  her  children  Wil- 
liam Douglas,  James  White,  and 
Anna  Philida,  during  the  natural 
life  of  my  said  beloved  wife,  and  at 
her  death  to  our  children  forever.  I 
also  give  to  my  beloved  wife  one 
buggy  and  harness  and  wagon."  . 

Further  facts  appear  in  the  opin- 
ion of  the  court. 

Messrs.  Cecil  Browne  and  Haynes  & 
Wallace  for  appellants. 

Messrs.  J.  M.  Kidd  and  Riddle  & 
Ellis  for  appellees. 

Mayfield,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  ejectment 
brought  by  appellees  against  appel- 
lants. It  is  conceded  that  the  legal 
title  to  the  land  involved,  and  the 
right  of  either  party  to  recover  or  to 
hold  the  same  against  the  other,  de- 
pends upon  the  construction  of  the 
will  of  John  W.  Kidd,  made  the  8th 
day  of  November,  1859,  and  pro- 
bated August  17,  1866. 

This  will  has  been  before  this 
court  for  construction  once  before. 
See  report  of  the  case  of  Kidd  v. 
Borum,  181  Ala.  144,  61  So.  100, 
Ann.  Cas.  1915C,  1226.  In  this  case, 
as  in  that  of  Kidd  v.  Borum,  a  trus- 
tee was  introduced  in  evidence, 
not  as  one  passing  the  title,   but 


Digitized  by  VjOOQIC 


88 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


as  an  aid  in  the  proper  construc- 
tion of  the  will,  both  instruments  be- 
ing executed  on  the  same  day,  and 
each  referring  to  the  other.  The  in- 
struments will  be  found  in  the  re- 
port of  the  former  case,  181  Ala. 
144.  The  former  case,  however,  was 
one  in  equity,  and  between  parties 
all  of  whom  claimed  title  through 
persons  who  took  under  the  will.  In 
the  opinion  in  that  case  it  was  said, 
among  other  things :  "The  will  was 
not  drawn  by  a  skilful  hand,  and, 
standing  alone,  its  provisions  are  to 
some  extent  contradictory  and  of 
doubtful  import  in  respect  to  the  es- 
tate conferred  upon  the  widow. 
But,  when  considered  in  connection 
with  the  deed,  it  makes,  in  our  judg- 
ment, the  widow  and  her  children  at 
the  time  of  testator^s  death  tenants 
in  common  of  an  estate  for  her  life 
(Chandler  v.  Jost,  81  Ala.  411,  2 
So.  82) ,  with  the  remainder  in  fee  of 
the  whole  estate  to  all  her  children. 
These  purposes  and  dispositions  the 
testator  intended  and  attempted  to 
accomplish  through  the  intervention 
of  trustees.  There  was  never  any 
conveyance  of  the  land  in  question 
to  trustees;  but  whether  the  trust 
which  the  testator  intended  to  create 
was  a  dry  trust,  or  was  of  such  char- 
acter as  to  require  activity  and  dis- 
cretion of  the  trustees,  equity  will 
consider,  and  treat  the  beneficial  in- 
terest as  having  acquired  the  in- 
tended status  in  the  first  case  be- 
cause the  trustees  would  have  been 
useless  encumbrances  of  the  plan; 
in  the  second,  because  no  trust  can 
be  permitted  to  fail  for  lack  of  a 
trustee." 

It  is  thus  seen  that  the  rights  of 
the  parties  in  that  case  were  de- 
termined upon  equitable  grounds, 
as  between  parties  to  the  will  or 
those  who  either  claimed  under  the 
will  or  claimed  through  others 
claiming  through  the  same  instru- 
ment. 

Adverse  possession  was  held  not 
to  be  availing  in  that  case,  for  that 
the  title  of  the  claimant  was  based 
upon  a  deed  from  one  of  the  life 
tenants,  and  that  no  such  notice  of 
the  adverse  holding  was  brought 


home  to  the  cotenants  as  to  defeat 
their  title  as  to  the  remainder.  It 
was,  as  to  this,  said :  ."These  facts 
show  a  possession  by  complain- 
ant and  Flippin  hostile  in  its 
inception  and  exclusive  during  its 
continuance,  such  as  would  set 
the  Statute  of  Limitation^  to  run- 
ning as  against  strangers  and 
would  ripen  into  title  after  ten 
years.  Customary  acts  of  owner- 
ship are  sufficient  to  impute  notice 
to  all  not  claiming  in  privity 
with  the  possessor.  But  the  rule  is 
that  the  possession  of  a  tenant  in 
common,  without  more,  does  not  op- 
erate as  a  disseisin  of  cotenants,  for 
in  contemplation  of  law  he  holds  for 
them.  Fielder  v.  Childs,  73  Ala.  567. 
To  operate  as  a  disseisin  in  such 
case  there  must  be  a  repudiation  of 
the  rights  of  cot^iants  and  a  >claim 
of  exclusive  ownership  brought 
home  to  their  knowledge;  that  is, 
there  must  be  positive  information 
of  the  facts,  however  informally 
communicated  or  acquired."  Kidd 
V.  Borum,  supra. 

It  was  decided  in  that  case,  how- 
ever, that  as  to  the  estate  for  the  life 
of  the  widow,  the  adverse  possession 
had  ripened  into  title ;  but  that  as  to 
the  remainder  it  had  not,  because 
not  adverse  to  that  title,  as  the  deed 
to  which  the  possession  must  be  re- 
ferred was  from  the  widow,  who 
had  only  a  life  estate.  To  this  end, 
it  was  there  said :  "The  estate  in  re- 
mainder must  be  disposed  of  on  still 
different  principles.  As  to  that, 
defendants  have  never  at  any  time 
been  in  a  position  to  ask  for  any 
judgment  or  decree  presently  oper- 
ative upon  the  possession  of  the 
property  or  the  enjoyment  of  its 
usufruct.  In  such  case  laches  can- 
not be  predicated  on  the  ground  of 
mere  delay  because  there  can  be  no 
delay  where  there  is  no  right  to 
move.  In  such  case  the  remainder- 
man cannot  be  barred  pending  the 
life  estate  by  the  Statute  of  Limita- 
tions, nor  is  there  field  for  the  oper- 
ation of  the  doctrine  of  prescription. 
See  the  cases  cited  in  Jackson  v. 
Elliott,  100  Ala.  669, 13  So.  690,  and 
our  recent  case  of  Winters  v.  Powell, 
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180  Ala.  426,  61  So.  96." 
Bomm.  181  Ala.  162,  61 
Ann.  Cas.  1915C,  1226. 

Without  either  affirming  or  deny- 
insr  the  correctness  of  the  applica- 
tion to  the  facts  in  that  case,  of  the 
proposition  of  law  above  quoted, 
which  proposition  is  stated  in  the 
cases  cited,  to  the  effect  that  the 
possession  of  life  tenants  and  those 
holding  under  them  is  not  adverse  to 
the  remainderman,  we  observe  that 
we  have  now  quite  a  different  case. 
This  is  an  action  at  law,  and  not  in 
equity.  We  are  now  concerned  with 
the  legal  title  only;  nor  do  we  have 
to  deal  with  the  possession  of  one 
tenant  iii  common,  as  against  the 
others.  The  adverse  possession 
here,  which  is  claimed  to  have 
ripened  into  title  against  the  plain- 
tiffs, who  claim  to  have  taken  re- 
mainders under  the  will,  is  not  that 
of  a  tenant  in  common  with  them, 
nor  of  the  life  tenant. 

In  this  case  it  is  agreed  as  fol- 
lows: "The  plaintiffs'  evidence 
shows  that  the  power  granted  by 
testator  in  the  wUl  to  convey  to  the 
named  trustees  by  the  named  ex- 
ecutors was  never  executed.  Here 
it  was  agreed  by  the  plaintiffs  and 
the  defendants  that  the  defendants, 
and  those  under  whom  they  claim 
and  hold,  had  had  continuous,  open, 
notorious,  exclusive,  adverse  pos- 
session (pedis  possessionem)  of  the 
lands  sued  for,  for  twenty-one  years 
next  before  the  bringing  of  this  suit, 
and  tihat  such  possession  was  under 
claim  of  ownership,  and  under  color 
of  title,  but  not  under  color  of  title 
or  conveyance  from  the  plaintiffs." 
This  clearly  distinguishes  this 
case  from  that  of  Kidd  v.  Borum, 
supra.  Under  these  facts  we  think 
it  clear  that  these  plaintiffs  could 
because  if  the  legal 
title  ever  vested  in 
them  it  was  not  by 
virtue  of  the  will, 
but  by  descent ;  and 
if  by  descent,  it  was  unquestionably 
devested  by  the  adverse  possession 
for  twenly-one  years,  admitted  in 
the  airreed  statement  of  facts.  If  it 
be  held  that  the  will   passed  the 
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not  recover; 

Aatverse  poa- 
acalaa*   trnatee 


legal,  title  to  the  executors,  it  is  ad- 
mitted or  shown  that  it  never  passed 
out  of  them  by  a  conveyance  to  th^ 
trustees  as  the  will  directed,  and  if 
it  remained  in  them  it  was  likewise 
devested  by  adverse  possession; and 
if  in  them  now,  these  plaintiffs 
could  not  recover.  The  plaintiffs 
therefore  utterly  failed  to  show  that 
the  legal  title  ever  passed  to  them  by 
virtue  of  the  will ;  and,  if  it  passed 
by  descent,  it  was  defeated  and 
passed  out  by  adverse  possession 
long  before  this  action  was  brought. 
Not  only  the  Statute  of  Limitations, 
but  the  rule  of  prescription,  had  for- 
ever barred  any  relief  against  these 
defendants. 

It  is  perfectly  clear  that  there  is 
no  separate  and  distinct  gift  or  de- 
vise of  the  lands  in  question  to  the 
wife  for  life,  and  remainder  to  the 
children.  There  are  in  the  will 
words  which,  standing  alone  and  un- 
modified by  other  clauses  of  the  will, 
would  amount  to  a  devise  of  the  life 
estate  to  the  wife  for  life.  These 
words  are :  "I  hereby  give  and  be- 
queath unto  my  said  beloved  wife 
whatever  real  estate  Trnia  con 
I  may  die  seised  and  atrMetion- 
possessed  of  in  Shel-  "*•**  ""***• 
by  county;"  but,  as  was  decided 
before,  these  words  are  both  pre- 
ceded and  followed  by  words  in  the 
will,  and  by  words  in  the  deed  of 
trust,  which  preclude  the  idea  that 
the  will  vested  any  legal  title  in  the 
wife  or  in  the  children  to  these 
lands.  The  language  which  pre- 
cludes the  idea  is  immediately  fol- 
lowing that  quoted  above.  The  land 
here  involved  is  a  part  of  the  resi- 
due in  Shelby  county,  and  the  lan- 
guage is  that  wherein  the  testator 
directs  that  his  executors  convey  it 
to  his  trustees  for  the  use  of  the  wife 
and  children  named,  during  the  life 
of  wife,  and  after  her  death,  to  the 
children  forever. 

It  is  clear  that  the  will  itself  does 
not  pass  the  legal  title  as  above  in- 
dicated, nor  create  the  trust;  but  it 
either  passes  the  title  to  the  exec- 
utors, and  on  them  enjoins  the  duty 
and  confers  the  power  to  convey  it 
by  trust  deed  to  the  trustees,  in  the 
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manner  indicated,  and  exactly  as  he, 
the  testator,  had  conveyed  by  a  tnist 
deed  other  property  to  the  same 
trustees,  for  the  same  uses  and  ben- 
efits, and  for  the  same  persons;  or 
it  fails  to  pass  the  title,  and  only 
enjoins  the  duty  and  confers  the 
power  on  the  executors  to  convey  to 
the  trustees,  thus  creating  the  trust 
in  favor  of  the  plaintiffs. 

It  is  unnecessary,  however,  to  now 
decide  whether  the  leg&l  title  to  the 
lands  in  question  passed  by  the  will 
to  the  executors,  or  whether  it 
passed  to  the  heirs  of  the  testator  by 
descent,  subject  to  be  defeated  or 
Ejectment-  cp*  off  by  th«  exer- 
neceuitr  of  CISC  of  the  powers 
*"'*•  conferred   and   the 

duties  enjoined  by  the  will,  for  the 
reason  that  these  plaintiffs  cannot 
recover  in  ejectment  in  either  case. 

It  is  likewise  unnecessary  for  us 
to  now  decide  the  nature  or  charac- 
ter of  the  trust  attempted  to  be 
created  by  the  will,  for  the  reason 
that  the  bill  of  exceptions  informs 
us  that  the  trust  was  never  created, 
that  is,  that  the  executors  never  con- 
veyed r  and  a  court  of  law  cannot 
deal  with  an  unexecuted  trust,  oth- 
Tr«.t-««-  erwise  than  to  ad- 

thoritr  ot  judsre  damages  for 

i»w  oo.rt.  certain        breaches 

thereof.  It  is  therefore  made  to 
appear  by  this  record  that  if  the 
legal  title  to  the  land,  either  as  to 
the  life  estate  or  as  to  the  remain- 
der, was  ever  vested  in  these  plain- 
tiffs, it  was  by  descent  and  not  by 
devise;  and,  if  by  devise,  that  it 
was  only  since  lost  by  adverse  pos- 
session. 

Moreover,  if  the  tiTist  was  creat- 
ed by  the  will,  that  is,  if  the  legal 
title  was  by  it  invested  in  the  exec- 
utors, or  even  in  the  trustees  for 
the  use  and  benefit 
"«oniii""  °'  of  the  children,  the 
5f  "tr^tf"*"  plaintiffs  could  not 
recover  in  this  case, 
because  the  trustees  would  then  cer- 
tainly be  barred  by  adverse  posses- 
sion for  twenty-one  years,  and  they, 
being  the  beneficiaries,  would  like- 
wise be  barred. 

As  between  the  trustee  and  tiie 


cestui  que  trust,  in  case  of  an  ex- 
press trust,  lapse  of  time  does  not 
bar  the  trust  estate ;  but  the  rule  is 
different  as  to  third  parties  or 
strangers  to  the  trust.  Where  the 
trustee  and  the  cestui  que  trust  are 
both  out  of  possession  for  the  time 
limit  fixed  by  the  statute,  the  party 
in  possession  acquires  a  good  title 
against  both.  1  Am.  &  Eng.  Enc. 
Law,  2d  ed.  814;  1  Cyc.  1068.  As 
between  a  trust  estate  and  a  stran- 
ger, the  Statute  of  Limitations  runs 
as  in  other  cases,  and  if  the  trustee 
is  barred  the  cestui  que  trust  is 
also  barred.  19  Am.  &  Eng.  Enc. 
Law,  2d  ed.  186. 

In  this  case  the  statute  has  cer- 
tainly run  against  the  trustees,  and 
as  it  was  shown  or  agreed  that  the 
legal  title  never  passed  out  of  the 
trustees  (if  it  ever  passed  into 
them),  then  it  must  follow  that 
these  plaintiffs,  who  are  cestuis  que 
trustent,  cannot  recover  in  this  ac- 
tion of  ejectment. 

If  the  statute  did  not  run  against 
the  plaintiffs,  for  that  they  had  no 
right  to  enter  because  the  legal  title 
was  in  the  trustees,  who  held  it  to 
preserve  and  enforce  the  trust 
created  by  the  will,  then  they  did 
have  the  right  at  g»„^,.„„, 
any  time  to  require  to  compel 
the  trustees  to  make  ■**'•"■ 
an  entry  or  bring  an  action. for  the 
recovery  of  the  estate  for  thefm,  the 
beneficiaries  of  the  remainder,  or 
the  estate  after  the  estate  of  the 
mother  was  terminated,  or  while  it 
was  in  existence.  The  remedy  of 
the  cestui  que  trust,  in  such  case,  is 
against  the  trustee,  and,  failing  to 
exercise  it,  he  is  barred  by  the  stat- 
ute. 1  Cyc.  1069;  Waterman  Hall 
V.  Waterman,  220  111.  569,  4  L.RA. 
(N.S.)  776,  77  N.  E.  142. 

If  this  were  a  contest  in  a  court 
of  equity,  and  between  parties  to  the 
trust  or  those  who  claimed  under 
and  by  virtue  of  such  trust,  as  was 
the  case  in  Kidd  v.  Borum,  181  Ala. 
144,  61  So.  100,  Ann.  Cas.  1915C, 
1226,  then  the  result  might  be  dif- 
ferent; but  this  is  a  contest  in  a 
court  of  law,  in  which  we  must  look 
to  the  legal  and  not  to  the  equitable 
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title,  and  the  contest  is  between  the 
beneficiaries  of  the  trust  and  stran- 
gers ;  and  we  have  no  doubt  that  the 
plaintiffs  in  this  case  showed  no 
right  to  recover,  and  that  the  trial 
court  should  have  directed  a  verdict 
for  the  defendants. 

It  is  therefore  unnecessary  to  dis- 
cuss, much  less  to  decide,  the  intri- 
cate and  vexed  questions  of  mersrer 
of  the  estate  for  life  of  the  wife  in 
that  of  the  remainder,  and  the  char- 
acter and  nature  of  the  trust, 
whether  active  or  naked,  as  to  which 
questions  there  is  so  much  dry 
learning  in  the  books  and  so  much 
argument  in  the  briefs  in  this  case. 
No  matter  what  we  should  decide  as 
to  these  questions,  the  plaintiffs 
show  no  right  to  recover  in  this  ac- 
tion against  these  defendants.  The 
only  theory  ujion  which  they  could 
recover,  in  this  action  of  ejectment 
against  strangers  to  the  will,  would 
be  that  the  legal  title  to  the  estate 
for  tile  life  of  the  wife  was  in  an- 
other, and  not  in  them,  and  that  the 
defendants  acquired  it  by  adverse 
possession,  but  did  not  the  legal  title 
to  the  remainder,  which  was  in 
plaintiffs,  and  that,  on  account  of 
the  legal  title  during  the  life  of  the 
wife  being  outstanding  in  others, 
they  could  enter,  or  bring  an  action 
to  recover  the  land,  and  during  the 
twenty-one  years  it  was  held  by  the 
defendants,  and  for  that  reason  the 
possession  of  the  defendants  was 
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not  adverse  to  the  estate  in  remain- 
der. But  we  have  shown  that  the 
record  does  not  bear  out  this  theory, 
for  several  reasons  stated  herein, 
now  unnecessary  to  restate. 

In  no  event,  and  under  no  possible 
theory,  did  these  plaintiffs  have  any 
greater  right  to  recover  from  these 
defendants  after  the  death  of  the 
testator's  wife,  than  they  had  dur- 
ing the  twenty-one  years  of  adverse 
possession  admitted,  except  as  to 
the  one-fifth  interest  of  the  wife 
during  her  life.  If  they  can  now 
sue  and  recover,  they  could  and 
should  have  done  so  twenty  years 
ago,  except  as  to  the  one-fifth  inter- 
est of  the  wife,  during  her  life.  The 
only  interest  they  could  have  recov- 
ered before  the  death  of  the  wife  of 
the  testator,  which  they  could  re- 
cover thereafter,  was  the  interest  of 
the  wife ;  and  it  is  conceded  and  de- 
cided that  this  was  only  an  undivid- 
ed one-fifth  interest  during  the  life 
of  the  wife,  and  it  is  shown  that 
that  interest  was  terminated  by  the 
death  of  the  wife  when  the  action 
was  brought. 

It  therefore  follows  that  the  trial 
court  erred  in  directing  a  verdict 
for  the  plaintiffs,  and  that  the  court, 
at  the  request  of  the  defendants, 
should  have  given  the  affirmative 
charge  in  their  favor. 

Reversed  and  remanded. 

Anderson,  Ch.  J.,  and  SomerviUe 
and  Thomas,  JJ.,  concur. 
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Advene  potiewion  by  third  party  or  •tranger  of  property  held  in  truL 


General  rule: 

a.  Rule  stated,   41. 

b.  Application  of  rule,    44. 

n.  Death    of    or    failure    to    appoint 

tnutee,  49. 
ni.  Disability  of  cestui  que  trust,  50. 

IV.  Cestui    que    trust    also    remainder- 
man, 66. 

I.  General  rule, 

a.  Rule  stated. 

The  rule  is  uniformly  recognized 
that  title  by  adverse  possession  may 
be  acQuired  to  property  held  in  trust. 


and  that,  if  a  trustee  delays  the  asser- 
tion of  his  rights  until  the  statute  ef- 
fects a  bar  against  him,  the  cestui  que 
trust  will  also  be  barred. 

England. — Wych  v.  East  India  Co. 
(1784)  8  P.  Wms.  809,  24  Eng.  Reprint, 
1078;  Earl  v.  Huntingdon  (1719)  3  P. 
Wms.  310,  24  Eng.  Reprint,  1078; 
Lewellin  v.  Mackworth  (1740)  2  Eq. 
Cas.  Abr.  579,  t  8,  22  Eng.  Reprint, 
488,  15  Vin.  Abr.  125,  note;  Pentland 
v.  Stokes  (1814)  2  Ball  &  B.  76. 
Compare  Lechmere  v.  Carlisle  (1733) 


Digitized  by 


Google 


42 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


S  P.  Wms.  211,  24  Eng.  Reprint,  1033, 
21  Eng.  Rul.  Gas.  81,  an  early  case 
holding  to  the  contrary. 

United  States. — Meeks  v.  Olpherts 
(1880)  100  U.  S.  564,  25  L.  ed.  785,  af- 
firming (1874)  3  Sawy.  206,  Fed.  Gas. 
No.  9,393. 

Alabama. — Colbum  t.  Broughton 
(1846)  9  Ala.  361;  Bryan  v.  Weems 
(1866)  29  Ala.  423,  66  Am.  Dec.  407; 
Molton  V.  Henderson  (1878)  62  Ala. 
426;  Love  v.  Love  (1880)  65  Ala.  654; 
Clark  V.  Snodgrass  (1880)  .  66  Ala. 
233;  Smith  v.  Gillam  (1886)  80  Ala. 
296;  Gindrat  v.  Western  R.  Go.  (1892) 
96  Ala.  162,  19  L.R.A.  839,  11  So.  372. 
And  see  the  reported  case  (Cbuse  v. 
KiDD,  ante,  36). 

Arkansas.  —  Chase  v.  Gartright 
(1890)  53  Ark.  358,  22  Am.  St.  Rep. 
207,  14  S.  W.  90;  Hibben  v.  Malone 
(1908)  86  Ark.  684,  109  S.  W.  1008. 

California.  —  McLeran  v.  Benton' 
(1887)  73  Gal.  329,  2  Am.  St.  Rep.  814, 
14  Pac.  879;  Patchett  v.  Pacific  Coast 
R.  Co.  (1893)  100  Gal.  506,  35  Pac.  73. 

Creorgia.  —  Pendergrast  v.  Foley 
(1860)  8  Ga.  1;  Worthy  v.  Johnson 
(1851)  10  Ga.  358,  64  Am.  Dec.  393; 
Wingfield  v.  Virgin  (1874)  61  Ga.  139; 
Brady  v.  Walters  (1875)  56  Ga. 
25;  Vamer  v.  Gunn  (1878)  61  Ga.  64; 
Dean  v.  Central  Cotton  Press  Co. 
(1880)  64  Ga.  670;  Ford  v.  Cook 
(1884)  73  Ga.  216;  Knorr  v.  Ray- 
mond (1884)  73  Ga.  749;  Crawley  v. 
Richardson  (1886)  78  Ga.  213;  Salter 
v.  Salter  (1887)  80  Ga.  178,  12  Am.  St. 
Rep.  249,  4  S.  E.  391;  McCrary  v.  < 
Clements  (1895)  96  Ga.  778,  22  S.  E. 
675. 

Illinois. — Waterman  Hall  v.  Water- 
man (1906)  220  111.  669,  4  L.R.A. 
(N.S.)  776,  77  N.  E.  142. 

Kentucky.  —  Barclay  v.  Goodloe 
(1886)  83  Ky.  493;  Stillwell  v.  Leavy 
(1886)  84  Ky.  379,  1  S.  W.  690;  Will- 
son  v.  Louisville  Trust  Co.  (1897)  102 
Ky.  522,  44  S.  W.  121;  Edwards  v. 
Woolfolk  (1866)  17  B.  Mon.  376;  Mad- 
dox  V,  Allen  (1859)  1  Met.  495, 

Maryland. — Crook  v.  Glenn  (1869) 
30  Md.  65;  Weaver  v.  Leiman  (1880) 
52  Md.  708;  Stoll  v.  Smith  (1916)  129 
Md.  164,  98  Atl.  530. 

Massachusetts. — Merriam  v.  Has- 
sam  (1867)  14  Allen,  616,  92  Am.  Dec. 


796;  Atty.-Gen.  y.  Federal  Street 
Meeting-House  (1864)  3  Gray,  1. 

Mississippi  —  Nelson  t.  Ratliff 
(1896)  72  Miss.  666,  18  So.  487. 

Missouri.  —  Ewing  v.  Shannahan 
(1892)  113  Mo.  188,  20  S.  W.  1065; 
Walton  V.  Ketchum  (1898)  147  Mo, 
209,  48  S.  W.  924. 

New  Jersey. — ^Prudden  v.  Lindsley 
(1878)  29  N.  J.  Eq.  616,  reversing 
(1877)  28  N.  J.  Eq.  378;  Snyder  v. 
Snover  (1893)  66  N.  J.  L.  20,  27  Atl. 
1013. 

New  York. — Brown-  v.  Doherty 
(1904)  93  App.  Div.  190,  87  N.  Y. 
Supp.  563. 

'North  Carolina. — Blake  v.  Allman 
(1860)  68  N.  C.  (6  Jones,  Eq.)  407; 
Hemdon  v.  Piatt  (1862)  69  N.  C.  (6 
Jones,  Eq.)  327;  Swann  v.  Myers 
(1876)  75  N.  C.  685;  Clayton  v.  Cagle 
(1887)  97  N.  C.  300,  2  Am.  St.  Rep. 
293,  1  S.  E.  623;  King  v.  Rhew  (1891) 
108  N.  C.  696,  23  Am.  St  Rep.  76,  13 
S.  E.  174;  Kirkman  v.  Holland  (1905) 
139  N.  C.  185,  61  S.  E.  866;  Cameron  v. 
Hicks  (1906)  141  N.  C.  21,  7  L.R.A. 
(N.S.)  407,  53  So.  728;  Wellborn  v. 
Finley  (1969)  52  N.  C.  (7  Jones,  L.) 
228. 

Pennsylvania.  —  Smilie    v.    Biffle 

(1846)  2  Pa.  St.  52,  44  Am.  Dec.  156; 
Maus  V.  Maus  (1876)  80  Pa.  194; 
Thompson  v.  Carmichael  (1888)  122 
Pa.  478, 16  Atl.  867. 

South  Carolina. — Waring  v.  Cheraw 
&  D.  R.  Co.  (1881)  16  S.  C.  416;  Ben- 
bow  v.  Levi  (1897)  60  S.  G.  120,  27  S. 
E.  665;  Young  v.  McNeill  (1907)  78  S. 
C.  143,  59  S.  E.  986. 

Tennessee.  —  Goss  v.  Singleton 
(1868)  2  Head,  67;  Woodward  v.  Boro 
(1886)  16  Lea,  678;  Watkins  v.  Specht 
(1870)  7  Coldw.  585;  Williams  v.  Otey 

(1847)  8  Humph.  563,  47  Am.  Dec. 
632;  Shelby  v.  Shelby  (1813)  Cooke, 
179,  5  Am.  Dec.  686;  Ferguson  v.  Ken- 
nedy (1824)  Peck,  321,  14  Am.  Dec. 
761;  Wooldridge  v.  Planters'  Bank 
(1853)  1  Sneed,  297;  Johnston  v.  Hoy- 
all  (1911)  2  Tenn.  C.  C.  A.  163. 

Texas.— Collins  v.  McCarty  (1887) 
68  Tex.  150,  2  Am.  St.  Rep.  475,  3  S.  W. 
730;  Appel  v.  Childress  (1909)  53  Tex. 
Civ.  App.  607,  116  S.  W.  129. 

Utah. — Jenkins  v.  Jensen  (1901)  24 
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Utah,  108,  91  Am.  St  Rep.  788,  66  Pac. 
773. 

Virsinja.  —  Sheppard  v.  Turpin 
(1847)  3  Gratt.  378. 

In  Lewellin  t.  Mackworth  (1740)  2 
Eq.  Cas.  Abr.  679,  t  8,  22  Eng.  Reprint, 
488,  it  was  said:  "The  rule  .  .  . 
that  the  Statute  of  Limitations  does 
not  bar  a  trust  estate  holds  only  as 
between  cestui  que  trust  and  trustees, 
not  betwen  cestui  que  trust  and  trus- 
tee on  one  side  and  stransrers  on  the 
ether,  for  that  would  be  to  make  the 
statute  of  no  force  at  all,  because 
there  Is  hardly  any  estate  of  conse- 
quence without  such  trust,  and  so  the 
act  would  never  take  place ;  therefore, 
where  a  cestui  que  trust  and  his  trus- 
tee are  both  out  of  possession  for  the 
time  limited,  the  party  in  possession 
has  a  good  bar  against  them  both." 

In  Clayton  v.  Cagle  (1887)  97  N.  C. 
300,  2  Am.  St.  Rep.  298,  1  S.  E.  623, 
the  court,  holding  that  where  the  cre- 
ator of  the  trust  subsequently  deeded 
the  land  to  a  third  person,  who  in 
{rood  faith  entered  and  exercised  ex- 
clusive and  adverse  proprietary  rights 
over  the  land  for  the  requisite  period, 
both  the  trustee  and  the  cestui  que 
trust  were  barred  from  attacking  his 
title,  stated  the  rule  as  follows :  "The 
annexation  of  trusts  to  the  legal 
estate  cannot  arrest  the  operation  of 
the  rule  which,  under  the  circumstan- 
ces, ripens  an  imperfect  into  a  perfect 
title;  since,  during  all  this  period,  the 
defendant  was  exposed  to  the  action 
of  the  true  owner,  and  his  negligence 
in  bringing  it  tolls  his  entry  and  bars 
his  right  of  action.  ....  The  in- 
terest of  the  cestui  que  trust  is,  as 
against  strangers  to  the  deed,  under 
the  protection  of  the  trustee,  and 
shares  the  fate  that  befalls  the  legal 
estate  by  his  inaction  or  indifference." 

In  Smilie  v.  Biffle  (1845)  2  Pa.  St. 
52,  44  Am.  Dec:  156,  the  court,  after 
declaring  the  rule  that,  where  the 
cestui  que  trust  and  trustee  are  both 
out  of  possession  for  the  prescribed 
time,  the  party  in  possession  acquires 
a  good  title  against  both,  said:  "In- 
deed, the  wonder  is  that  so  plain  a 
proposition  should  oyer  have  been 
doabted.  A  party  obtains  an  inceptive 
title  by  an  adverse  holding,  subject 


to  be  defeated  only  by  the  entry  of  the 
owner  of  the  legal  estate  at  any  time 
within  twenty-one  years.  And  the 
trustee  may  be  compelled  by  the  cestui 
que  trust  to  enter,  so  as  to  avoid  the 
adverse  possession ;  and  the  cestui  que 
trust  may  himself  enter  as  a  defeasor. 
.  .  .  The  title  of  Nicholson,  the 
purchaser,  is  manifestly  defective. 
But  Nicholson  took  possession  of  the 
premises  in  pursuance  of  the  contract, 
and  held  the  same  for  upwards  of 
twenty-one  years.  He  therefore  held 
adversely  to  both  cestui  que  trust  ajid 
trustee,  and,  consequently,  obtained  by 
the  Statute  of  Limitations  an  in- 
defeasible title,  which  cannot  now  be 
disturbed  or  gainsaid.  The  Statute  of 
Limitations  is  emphatically  a  statute 
of  repose.  .  .  .  When  the  act  com- 
mences running  it  continues  to  run,  as 
is  well  settled.  It  would  strike  me  to 
be  an  anomaly  that  the  owner  of  the 
legal  estate  should  be  barred,  and  that 
the  owner  of  the  equitable  title,  wheth- 
er his  interest  be  an  interest  in  pos- 
session or  by  way  of  remainder,  should 
nevertheless  be  entitled  to  enter. 
Equity  follows  the  law,  and  courts  of 
equity  have  adopted  the  Act  of  Limita- 
tions by  analogy.  If  a  trustee  is  negli- 
gent of  his  du^  (as  he  may  be),  the 
cestui  que  trust  is  not  without  rem- 
edy." 

The  reason  for  the  rule  was  stated 
in  Edwards  v.  Woolfolk  (1866)  -17  B. 
Mon.  (Ky.)  376,  as  follows:  "The 
principle  is,  that  the  legal  cause  of 
action  is  in  the  trustee,  and  it  is  his 
duty  to  sue  a  stranger  who  has  ob- 
tained the  possession  of  the  trust  prop- 
erty, and  is  holding  it  adversely;  and 
the  cestui  que  trust  may  require  him 
to  perform  this  duty;  and,  upon  his 
refusal,  may  bring  an  action  in  equity 
against  the  trustee  and  the  person  in 
the  possession  of  the  property,  for  its 
restoration  to  the  custody  of  the  trus- 
tee. For  this  reason,  the  equitable 
right  is  barred  by  the  statute  when- 
ever the  legal  right  is  barred." 

In  Molton  v.  Henderson  (1878)  62 
Ala.  426,  it  was  said:  "The  reason 
of  the  rule  is,  that  the  trust  exists 
only  as  between  trustee  and  cestui  que 
trust;  as  to  strangers,  the  legal  and 
equitable  estate  are  one;  and  a  bar  of 
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the  legal  comprehends  a  bar  of  the 
equitable  estate." 

Mere  ignorance  on  the  part  of  the 
cestui  que  trust  of  the  existence  of 
his  rights  in  the  trust  property  will 
not  serve  to  stop  the  running  of  the 
statute.  Waterman  Hall  v.  Water- 
man (1906)  220  111.  569,  4  L.R.A. 
(N.S.)  776,  77  N.  E.  142;  Merriam  v. 
Hassam  (1867)  14  Allen  (Mass.)  516, 
92  Am.  Dec.  795.  In  the  case  last 
cited  it  was  said :  "It  i»  agreed  as  a 
fact  that  she  had  no  actual  knowledge 
of  the  creation  or  existence  of  a  trust 
in  her  favor.  But  while  this  would  be 
an  answer  to  a  defense  based  upon 
laches  of  acquiescence  merely,  we 
cannot  find  in  it  a  sufficient  objection 
to  the  operation  of  the  limitation.  The 
deed  which  created  the  trust  was  upon 
record,  and  she  had  the  means  of  as- 
certaining her  rights  under  it  by  the 
use  of  due  diligence." 

In  Stoll  V.  Smith  (1916)  129  Md. 
164,  98  Atl.  530,  it  was  insisted  that 
the  rule  did  not  apply  to  a  trust 
estate  created  by  order  of  court,  but 
only  to  such  an  estate  created  by  deed. 
Holding  that  the  mode  of  appoint- 
ment of  the  trust  was  immaterial,  the 
court  said:  "It  is  sufficient  to  say  in 
regard  to  this  that  none  of  the  ad- 
judicated cases  draw  any  such  distinc- 
tion, and  no  sufficient  reason  appears 
why  a  different  standard  should  be 
applied  in  one  case  than  in  the  other," 

b.  Application  of  rule. 

Possession  under  invalid  oonveyanee  by 

trustee. 

Where  a  purchaser  of  trust  property 
from  a  trustee,  under  a  deed  which  is 
void  for  want  of  strict  conformity  to 
the  law,  goes  into  possession  of  the 
property,  and,  without  objection  on 
the  part  of  the  trustee,  holds  the  prop- 
erty openly  and  exclusively  as  his  own 
for  a  sufficient  period  of  time  to  ac- 
quire title  by  adverse  possession,  nei- 
ther the  trustee  nor  the  cestui  que 
trust  can  attack  it.  Clark  v.  Snod- 
grass  (1880)  66  Ala.  233;  Brady  v. 
Walters  (1875)  55  Ga.  25;  Varner  v. 
Gunn  (1878)  61  Ga.  54;  Knorr  v.  Ray- 
mond (1884)  78  Ga.  749;  Waterman 
Hall  V.  Waterman  (1906)  220  HI.  569, 
4   L.R.A.(N.S.)    776,   77   N.   E.   142; 


Brown  v.  Doherty  (1904)  98  App.  Div. 
190,  87  N.  Y.  Supp.  563. 

Thus,  in  Stoll  v.  Smith  (1913)  129 
Md.  164,  98  Atl.  530,  it  was  tield  that  a 
purchaser  of  trust  property  from  the 
trustee,  whose  deed  was  defective  for 
want  of  ratification  by  the  court,  who 
entered  into  possession  and  held  the 
land  adversely  for  the  time  limited, 
acquired  a  good  title  as  against  both 
the  trustee  and  the  cestui  que  trust. 

In  Herndon  v.  Pratt  (1862)  59  N.  C, 
(6  Jones,  Eq.)  327,  wherein  it  ap- 
peared that  property  held  in  trust  by 
an  executor  was  improperly  conveyed 
to  a  purchaser  who  took  possession 
and  held  it  for  the  required  period  of 
time  to  acquire  title  by  adverse  posses- 
sion, the  court,  holding  that  the  cestui 
que  trust  as  well  as  the  trustee  was 
barred,  said :  "Statutes  of  Limitation, 
atad  statutes  giving  title  by  adverse 
possession,  would  be  of  little  or  no  ef- 
fect, if  their  operation  did  not  ex- 
tend to  cestuis  que  trust  as  well  as 
trustees  who  hold  the  title  for  them, 
and  whose  duty  it  is  to  protect  their 
rights.  If,  by  reason  of  neglect  on  the 
part  of  the  trustees,  cestuis  que  trust 
lose  the  trust  fund,  their  remedy  is 
against  the  trustees;  and,  if  they  are 
irresponsible,  it  is  the  misfortune  of 
the  cestuis  que  trust,  growing  out  of 
the  want  of  forethought  on  the  part 
of  the  maker  of  the  trust,  under  whom 
they  claim." 

In  Ewing  v.  Shannahan  (1892)  113 
Mo.  188,  20  S.  W.  1065,  it  appeared 
that,  after  land  was  conveyed  in  trust 
for  the  benefit  of  the  grantor  and  his 
heirs,  the  trustee  reconveyed  the  land 
to  the  grantor,  who  subsequently  con- 
veyed it  by  general  warranty  deed  to 
third  parties,  who  held  the  same  for 
a  sufficient  period  to  acquire  title  by 
adverse  possession.  Holding  that  such 
possession  was  a  bar  both  to  the  trus- 
tee and  the  cestui  que  trust,  the  court 
said:  "In  the  case  now  in  hand  the 
plaintiff  took  an  equitable  contingent 
remainder  by  force  and  effect  of  the 
deed  of  trust.  Until  the  death  of  the 
donor,  the  entire  legal  title,  a  title  in 
fee  simple,  was  vested  in  the  trustee. 
It  was  the  duty  of  the  trustee  to  pro- 
tect the  title  for  those  who  should 
take  upon  the  death  of  the  donor,  as 
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well  as  for  the  donor  during  his  life. 
To  this  end  the  entire  legal  title  was 
vested  in  the  trustee,  and  the  right  of 
possession  was  in  him.  As  the  trustee 
held  the  legal  fee-simple  tJtle  and  the 
right  of  possession  for  all  of  the  bene- 
ficiaries, he  was  the  proper  person  to 
sue  for  possession ;  and  we  think  the 
case  comes  within  the  rule  that,  where 
the  trustee  is  barred  by  lapse  of  time, 
the  beneficiaries  are  also  barred,  and 
that,  too,  though  the  beneficiaries  are 
minors.  That  which  bars  the  legal 
title  here  bars  the  equitable  title.  The 
acceptance  of  a  trust  like  this  is  not  a 
meaningless  affair,  and,  if  the  trustee 
has  made  breach  of  the  trust  and 
wronged  the  plaintiff,  the  remedy  is 
against  the  trustee.  The  Statute  of 
Limitations  is  one  of  repose,  and 
should  be  applied  in  this  case." 

Similarly,  where  a  trustee,  joining 
with  the  cestui  que  trust,  mortgaged 
the  trust  estate  and  allowed  the  mort- 
gagee to  enter  into  possession  of  the 
property  and,  ignoring  the  mortgage, 
to  hold  it  adversely  and  as  his  own  for 
a  sufficient  period  of  time  to  acquire 
title  by  adverse  possession,  it  was  held 
that  the  trustee  and  the  cestui  que 
trust  were  both  barred  from  asserting 
any  right  of  redemption  in  the  prop- 
erty. Crook  T.  Glenn  (1869)  30  Md. 
56. 

In  Patchett  v.  Pacific  Coast  R.  Co. 
(1898)  100  CaL  606,  86  Pac.  78.  it  was 
held  that  where  a  trustee  conveyed  to 
a  railroad  a  right  of  way  through  the 
trust  property,  in  violation  of  the 
terms  of  the  tj*ust,  the  railroad,  taking 
possession  and  holding  it  adversely  for 
the  period  limited,  acquired  a  good 
title,  both  as  against  the  trustee  and 
the  cestttis  que  trust. 

In  Chase  t.  Cartright  (1890)  53  Ark. 
358,  22  Am.  St.  Rep.  207,  14  S.  W.  90, 
wherein  it  appeared  that  land  was  sold 
by  one  of  several  executors  who  held 
it  in  trust,  and  the  purchaser  entered 
and  held  possession  for  the  statutory 
period,  it  was  held  that  both  the  trus- 
tee and  the  cestui  que  trust  were 
barred. 

A  trustee  is  not  estopped  from 
bringing  an  action  to  recover  property 
because  of  the  fact  that  he  was  a  party 
to  the  instrument  conveying  the  prop- 


erty; and  therefore,  the  right  of  ac- 
tion remaining  in  the  trustee,  he  and 
the  cestui  que  trust  are  barred  by 
his  failure  to  act  within  the  proper 
time.  Meeks  v.  Olpherts  (1880)  100 
U.  S.  664,  25  L.  ed.  735;  Chase  v.  Cart- 
right  (Ark.)  supra;  Worthy  v.  John- 
son (1851)  10  Ga.  358,  54  Am.  Dec. 
393;  Stillwell  v.  Leavy  (1886)  84  Ky. 
379,  1  S.  W.  590;  Willson  v.  Louisville 
Trust  Co.  (1898)  102  Ky.  522,  44  S.  W. 
121;  Smilie  v.  Biffle  (1845)  2  Pa.  St. 
52,  44  Am.  Dec.  156. 

In  Meeks  v.  Olpherts  (1880)  100  U. 
S.  564,  26  L.  ed.  735,  wherein  it  ap- 
peared that  the  legal  title  to  the  trust 
property  was  vested  in  an  administra- 
tor, who  sold  the  same  under  an  order 
of  the  probate  court,  which  was  at- 
tacked as  void,  the  court  held  that, 
whether  the  sale  was  valid  or  not,  the 
adverse  possession  on  the  part  of  the 
purchaser  gave  him  a  perfect  title, 
and  the  fact  that  the  sale  was  made 
by  the  administrator  did  not  estop  him 
from  bringing  an  action  to  recover  the 
property.  On  this  point  it  was  said: 
"Nor  can  it  be  said  thait  either  this 
right  or  this  duty  to  sue  for  and  re- 
cover possession  of  the  lot  was  lost  or 
abridged  by  his  sale,  as  administrator, 
to  the  defendants.  Instances  are  nu- 
merous of  persons,  making  sales  that 
are  valid,  avoiding  them  by  the  very 
act  of  bringing  an  action  of  ejectment. 
Such  are  the  cases  of  infants  and  mar- 
ried women,  who  have  made  convey- 
ances and  received  the  consideration, 
whose  acts  are  void  or  voidable  by 
reason  of  infancy  or  of  defective  ac- 
knowledgment of  the.deeds." 

But  see  Parker  v.  Hall  (1859)  2 
Head  (Tenn.)  641,  wherein  it  ap- 
peared that  the  guardian  of  certain 
minor  children  sold  the  property  he 
held  in  trust  for  then).  The  court, 
holding  that  by  reason  of  his  making 
the  bill  of  sale  to  the  purchaser  he  was 
estopped  from  suing  to  recover  the 
property,  and  therefore  that  the  rule 
that  adverse  possession  against  the 
trustee  bars  also  the  cestui  que  trust, 
though  an  infant,  did  not  apply,  sa,id : 
"The  position  that  when  the  trustee 
is  barred  all  the  beneficiaries  are 
barred,  though  they  may  be  under 
disability,    has   no   application   here. 
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That  doctrine  only  applies  where  the 
trustee  could  sue,  but  fails  to  do  so, 
as  where  a  stranger  intrudes  himself 
into  the  trust  estate  and  holds  wrong- 
fully, and  adversely,  both  to  the  trus- 
tee and  the  beneficiaries.  In  such  a 
case,  if  the  trustee  fails  to  sue  and  is 
barred,  the  beneficiaries,  though  in- 
fants, etc.,  are  also  barred.  But  here 
George  H.  Parker,  the  trustee  and 
owner  of  the  legal  estate,  had  estopped 
himself  from  suing  by  his  bill  of  sale. 
He  had  turned  against  his  wards,  and 
united  with  the  defendant  in  a  breach 
of  trust.  The  wrong  was  to  them, 
nbt  to  him.  He  could  not  sue  for 
or  represent  them.  In  such  a  case 
.  .  .  the  beneficiaries  can  alone 
sue,  and  if  they  are  under  disability 
when  the  cause  of  action  accrues,  they 
will  not  be  barred  until  they  are  al- 
lowed the  time  given  in  the  statute 
after  the  disability  is  removed." 

However,  in  two  cases,  wherein  it 
appeared  that  the  trustee  had  made  or 
joined  in  the  instrument  conveying  the 
trust  property,  the  court,  without  dis- 
cussing the  question  of  estoppel,  ap- 
plied the  general  rule,  and  held  that 
both  the  trustee  and  the  cestui  que 
trust  were  barred  by  the  statute.  Wil- 
liams V.  Otey  (1847)  8  Humph. 
(Tenn.)  563,  47  Am.  Dec.  632;  Wat- 
kins  V.  Specht  (1870)  7  Coldw. 
(Tenn.)  585. 

In  the  case  last  cited,  wherein  it  ap- 
peared that  the  adverse  holder  claimed 
title  under  a  deed  from  the  trustee  and 
the  life  tenant  and  her  husband,  which 
was  later  declared  void  because  of  the 
improper  appointment  of  the  trustee, 
it  was  held  that  the  purchaser  had 
nevertheless  acquired  a  good  title  by 
his  adverse  possession,  which  could 
not  be  attacked  either  by  the  trustee 
or  the  cestui  que  trust,  the  court  say- 
ing: "Patterson  took  possession  of 
the  premises  under  his  deed  from  E.  F. 
Watkins,  Mildred  B.  Watkins,  and  Da- 
vid T.  Johnson,  in  November,  1850. 
This  deed  conveyed  to  him  no  title  as 
against  the  legal  estate  of  the  trustee, 
or  against  the  equitable  interest  in  re- 
mainder of  the  complainants.  But  it 
was  sufficient  to  constitute  a  color  of 
title  in  Patterson,  and  under  it  he  and 
his  grantees  held  possession,  claiming 


title  in  fee  simple,  and  adversely  to 
the  trustee,  for  more  than  seven  years 
thereafter.  The  legal  estate  of  the 
trustee  was  thereby  barred,  under  our 
Statute  of  Limitations;  and,  under  re- 
peated decisions  of  this  court,  this 
operated  as  a  bar  to  the  equitable 
estate  of  the  cestui  que  trust." 

In  Woodward.  V.  Boro  (1886)  16  Lea 
(Tenn.)  678,  wherein  it  appeared  that, 
after  conveying  certain  land  in  trust, 
the  grantor  by  another  deed  conveyed 
the  same  land  to  a  third  person,  who 
entered  into  possession  and  held  the 
land  for  a  sufficient  period  to  acquire 
title  by  adverse  possession,  it  was  held 
that  the  failure  of  the  trustee  to  bring 
an  action  to  recover  the  land  barred 
both  himself  and  the  cestui  que  trust. 

In  Jenkins  v.  Jensen  (1901)  24  Utah, 
108,  91  Am.  St.  Rep,  783,  66  Pac.  778, 
it  appeared  that  in  a  compromise  set- 
tlement of  a  number  of  disputes  the 
lot  of  land  in  question  was  given  to 
the  adverse  claimant,  who  held  it  con- 
tinuously and  adversely  for  the  statu- 
tory period.  Because  the  agreement 
was  never  fully  carried  out  the  cestui 
que  trust  brought  suit  to  recover  the 
land,  but  it  was  held  that,  as  the  trus- 
tee had  allowed  the  title  to  ripen  by 
adverse  possession,  all  parties  were 
barred  from  further  action. 

Where  it  appeared  that  a  mortgage 
had  been  given  at  the  instance  of  a 
guardian  and  trustee  to  secure  a  debt 
due  the  estate  of  his  wards,  and  that 
the  mortgagor  had  afterwards  con- 
veyed the  property  to  a  third  person, 
who  held  it  adversely  to  all  parties 
for  the  period  of  time  required  to  ripen 
into  a  perfect  title,  it  was  held  that, 
the  guardian  being  barred  by  his  fail- 
ure to  act,  the  wards  or  cestuis  que 
trust  were  also  barred  from  attacking 
the  title  so  acquired.  Smith  v.  Gillam 
(1885)  80  Ala.  296. 

Ponenion  under  oonvejaaoe  hj  oeatnl 
4«e  tmst. 

In  Thompson  v.  Carmichael  (1888) 
122  Pa.  478,  16  Atl.  867,  wherein  it  ap- 
peared that  land  held  in  trust  for  a 
married  woman  and  her  husband  was 
conveyed  by  them,  though  without  the 
joinder  of  their  trustee,  it  was  held 
that  the  purchaser,  after  adverse  pos- 
session for  the  requisite  period  of 
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time,  acquired  a  good  title  as  against 
both  the  trustee  and  the  cestuis  que 
trust. 

Poneaiion  nnder  Jndioial  aale. 

Where  a  trustee  stands  by  and  al- 
lows a  purchaser-  of  the  trust  prop- 
erty at  a  sherifiTs  sale,  made  to  satisfy 
an  execution  against  a  stranger  to  the 
trust,  to  take  possession  and  hold  it 
adversely  for  a  sufficient  period  of 
time  to  ripen  into  title,  he  is  barred 
from  attacking  the  title  thus  acquired, 
and  the  cestui  que  trust  holding  the 
equitable  title  is  also  barred.  Colbum 
V.  Broughton  (1846)  9  Ala.  351;  Well-  ■ 
bom  V.  Finley  (1859)  52  N.  C.  (7 
Jones,  L.)  228;  Wooldridge  v.  Plan- 
ters' Bank  (1863)  1  Sneed  (Tenn.) 
297;  Sheppards  v.  Turpin  (1847)  3 
Gratt.   (Va.)  878. 

Possesalon  under  oottTBT'aiBoe  1>7  tblrd 
person. 

In  Young  v.  McNeill  (1907)  78  S.  C. 
143,  59  S.  E.  986,  it  was  held  that  a 
purchaser  of  trust  property  from  the 
life  tenant,  who  held  it  adversely  for 
the  required  period,  obtained  a  good 
title  against  both  the  trustee  of  the 
remainderman  and  the  cestui  que 
trust. 

In  King  v.  Rhew  (1891)  108  N.  C. 
696,  23  Am.  St.  Rep.  76,  13  S.  E.  174, 
it  was  held  that  where  the  husband  of 
the  cestui  que  trust  conveyed  the  trust 
property  to  a  third  person,  who  took 
possession  and  held  it  adversely  for 
the  time  limited,  the  trustee  was 
barred  by  his  failure  to  bring  an  ac- 
tion to  recover  the  property  within 
the  proper  time,  and  that,  the  trustee 
being  barred,  the  cestui  que  trust  was 
also  barred. 

In  Barclay  v.  Goodloe  (1886)  83  Ky. 
493,  it  appeared,  that  a  purchaser  of 
trust  property  from  two  sons  of  the* 
testator  creating  the  trust  took  posses- 
sion and  held  it  adversely  to  all  par- 
ties for  a  sufficient  period  to  acquire  a 
good  title.  The  action  was  brought 
against  the  purchaser  by  the  children 
of  a  third  son  of  the  testator,  claiming 
an  interest  in  the  trust  estate,  and  it 
was  insisted  that  the  deed  by  the  other 
Iwo  sons  was  unauthorized  and  void. 
It  was  held  that,  even  if  the  deed  were 
to  be  declared  void,  the  trustee  had 
lost  his  right  to  recover  fhe  land,  by 


failure  to  bring  the  action  within  the 
proper  time,  and  that,  the  trustee  hold- 
ing the  legal  title  being  barred,  the 
cestuis  que  trust  were  also  barred,  al- 
though they  were  laboring  under  the 
disability  of  infancy. 

Possesalon  by  lutmder. 

In  Snyder  v.  Snover  (1893)  66  N. 
J.  L.  20.  27  Atl.  1013,  it  was  held  that, 
where  church  trustees  allowed  an  ad- 
verse user  of  a  way  across  a  corner 
of  the  trust  proper^  to  be  continued 
for  fifty  years,  both  they  and  the  ces- 
tuis que  trust  were  barred. 

Similarly,  in  Prudden  v.  Lindsley 
(1878)  29  N.  J.  Eq.  616,  reversing 
(1877)  28  N.  J.  Eq.  378,  it  was  held 
that  an  Uninterrupted  and  adverse 
public  use  of  a  highway  over  trust 
property  for  a  period  of  twenty  years 
would  establish  an  easement,  and  both 
the  trustee  and  cestui  que  trust  would 
be  barred ;  and  this  was  true,  although 
the  trust  was  created  for  the  benefit 
of  a  portion  of  the  public. 

In  Benbow  v.  Levi  (1897)  50  S.  C. 
120,  JS7  S.  E.  665,  wherein  it  appeared 
that  a  trustee,  after  bringing  an  ac- 
tion for  the  recovery  of  land  held  in 
trust,  suffered  a  nonsuit  and  failed  to 
bring  a  second  action  within  the  time 
prescribed  by  the  statute,  the  court, 
holding  that  both  the  trustee  and  the 
cestui  que  trust  were  barred,  stated 
tbe  doctrine  as  follows:  "One  of  the 
duties  of  a  trustee  is  to  hold  the  legal 
title,  and  it  is  his  duty,  if  any  interfer- 
ence is  made  by  anyone  with  lands  to 
which  he  holds  the  legal  title,  to  pre- 
vent such  interference  ripening  into 
any  rights  prejudicial  to  his  cestui  que 
trust.  He  has  the  power  to  act.  Now, 
if  such  trustee,  while  holding  the  legal 
title,  in  order  to  protect  the  lands  con- 
fided to  him  and  to  recover  the  same 
from  one  who  is  claiming  it  against 
him  and  his  cestuis  que  trustent, 
brings  an  action  against  one  wrong- 
fully in  possession,  he  is  but  doing  his 
duty.  But  once  he  comes  into  court,  he 
can  throw  about  him  no  sacred  shield 
to  protect  him  and  his  suit  against  the 
rules  of  pleading  and  the  ordinary 
risks  in  every  respect,  incident  to  a 
lawsuit.  So,  if  a  statute  exists  which 
says  that  in  case  of  a  nonsuit  to  an  ac- 
tion brought  for  land  that  a  second  suit 
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must  be  brought  in  two  years  from  the 
date  of  nonsuit,  he  must  conform  to 
it ;  and  if  such  statute  prescribes,  as  a 
condition  precedent  to  such  second 
suit,  that  the  costs  must  be  paid  in  the 
first,  why,  he  must  comply  with  the 
law.  And  if  such  trustee  brings  the 
second  suit  and  is  cast,  his  right  of 
action  in  that  regard  is  gone  forever, 
and  his  cestuis  que  trustent  must  suf- 
fer the  consequences.  If  an  executor, 
or  administrator,  or  committee  of  a 
lunatic,  or  a  guardian  of  a  tender  in- 
fant has  a  chose  in  action  properly  in 
his  hands  belonging  to  the  estate  of 
his  cestui  que  trust,  and  such  personal 
representative  allows  time  enough  to 
elapse,  from  maturity  of  the  chose  to 
bar  a  recovery  thereon,  and  he  brings 
an  action  thereon  and  fails  to  recover, 
his  right  of  action  is  gone,  and  with 
his  loss  of  such  right,  so  goes  that  of 
his  cestui  que  trust.  So,  as  to  land; 
if  trustees  who  hold  the  legal  title 
allow  the  Statute  of  Limitations  to  bar 
them,  or  a  presumption  of  a  grant  to 
arise,  the  right  of  action  for  the  land 
is  barred  and  their  cestuis  que  trust- 
ent are  barred  also." 

In  Love  v.  Love  (1880)  66  Ala.  664, 
wherein  it  appeared  that  a  person  en- 
tered property  adjoining  her  own, 
there  being  a  dispute  as  to  the  correct 
boundary,  and  held  the  same  openly 
and  exclusively  for  the  required  pe- 
riod of  time  to  acquire  title  by  adverse 
possession,  it  was  held  that  the  trustee 
and  the  cestui  que  trust  were  both 
barred  from. asserting  any  interest  in 
the  property. 

In  Hibben  v.  Malone  (1908)  85  Ark. 
584,  109  S.  W.  1008,  wherein  it  ap- 
peared that  a  state  issued  a  certificate 
of  purchase  of  swamp  land  before  a 
patent  was  issued  to  the  state,  the 
purchaser  thus  acquiring  the  equita- 
ble title,  and  the  state  standing  in  the 
position  of  trustee,  charged  with  the 
duty  of  issuing  a  patent  at  the  proper 
time,  it  was  held  that  a  person  holding 
the  land  adversely  for  the  prescribed 
period  of  time  acquired  a  good  title 
against  all  parties. 

Where  a  surety  on  the  bond  of  a 
trustee  purchasing  public  lands  caused 
the  grant  from  the  state  to  be  made 
out  in  his  name,  and  entered  into-  and 


held  possession  of  the  land  for  the 
time  limited,  it  was  held  that  the 
trustee  and  the  cestui  que  trust  were 
both  barred  by  the  statute.  Blake  v. 
AUman  (1860)  58  N.  C.  (5  Jones,  Eq.> 
407. 

In  Maddox  v.  Allen  (1868)  1  Met. 
(Ky.)  496,  it  appeared  that  a  testator 
by  his  will  directed  that  all  his  slaves 
under  a  certain  age  should  be  hired 
out  by  his  executor,  and  their  hire 
applied  to  the  support  of  the  old  and 
infirm  slaves.  In  pursuance  of  this 
direction  a  contract  was  made  with  the 
claimants  for  their  hire,  but  posses- 
sion of  the  slaves  was  retained  by  the 
widow  and  her  devisees.  The  court 
held  that  such  possesiiion  was  adverse, 
and  the  administrator,  who  was  in  this 
case  also  a  trustee,  having  failed  to 
bring  an  action  for  the  recovery  of 
the  slaveys  within  the  time  limited,, 
was  barred,  and  by  his  neglect  he  had 
rendered  himself  liable  to  the  old  and 
infirm  slaves.  ' 

Where  a  trustee  allowed  slaves,  a 
part  of  the  trust  estate,  to  remain  in 
the  possession  of  the  husband  of  the 
cestui  que  trust,  who  disposed  of  them 
by  will,  and  they  were  afterward  sold 
by  his  executor,  it  was  held  that  the 
purchaser  holding  the  slaves  adverse- 
ly for  the  period  limited  acquired  a 
good  title  as  against  both  the  trustee 
and  the  cestui  que  trust.  Rryan  v. 
Weems  (1856)  29  Ala.  423,  66  Am. 
Dec.  407. 

Where  a  husband,  on  the  death  of 
his  wife,  took  possession  of  property 
held  in  trust  for  her  and  her  children, 
and  held  it  as  his  •  own  openly  and 
adversely,  it  has  been  held  that  h» 
acquired  a  good  title  against  both  the 
trustee  and  the  cestuis  que  trust. 
Walton  V.  Ketchum  (1898)  147  Mo. 
209,  48  S.  W.  924. 

In  Atty.-Cren.  v.  Federal  Street  Meet- 
ing-House  (1854)  8  Gray  (Mass.)  1, 
wherein  it  appeared  that  property  was 
conveyed  in  trust  for  a  religious  as- 
sociation worshiping  under  the  doc- 
trines of  the  Presbyterian  faith,  and 
that  the  congregation  later  adopted 
the  doctrines  of  another  religious  de- 
nomination, it  was  held  that  long 
adverse  possession  of  the  property 
after  the  change  in  faith  gave  the  pos- 
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sesson  a  perfect  titl^  as  agrainst  the 
trustees  and  any  members  of  the  con- 
gregation, adhering  to  the  Presbyte- 
rian faith,  and  claiming  as  cestuis  que 
trast 

In  Appel  V.  Childress  (1909)  63  Tex. 
Civ.  App.  607,  116  S.  W.  129,  wherein 
it  appeared  that  the  land  in  dispute 
was  included  in  a  tract  fenced  off  for 
grazing  purposes,  and  was  later  sold 
by  the  person  so  using  it,  and  the  pur- 
chasers built  on  it  and  occupied  it 
as  a  home  for  a  sufficient  length  of 
time  to  acquire  title  by  adverse  pos- 
session, it  was  held  that  a  person 
claiming  title  to  the  land  through  an 
executor  who  held  the  legal  title  to 
the  land  as  executor  and  trustee,  but 
who  had  failed  to  take  any  action  to 
protect  his  interest  in  the  land,  was 
barred  by  the  adverse  possession. 

JI.  Death  of  or  failure  to  appoint  trustee. 

Once  the  Statute  of  Limitations  be- 
gins to  run  in  favor  of  an  adverse 
holder  of  trust  property,  the  death 
of  the  trustee  will  not  suspend  its 
operation  so  as  to  relieve  the  cestui 
que  trust  of  the  bar.  Molton  v.  Hen- 
derson (1878)  62  Ala.  426;  McLeran  v. 
Benton  (1887)  73  Cal.  329,  2  Am.  St. 
Rep.  814,  14  Pac.  879;  Cushman  v. 
Coleman  (1893)  92  Ga.  772,  19  S.  E. 
46;  Ewing  v.  Shannahan  (1892)  113 
Mo.  188,  20  S.  W.  1065;  Woolridge  v. 
Planters'  Bank  (1858)  1  Sneed 
(Tenn.)  297;  Watkins  v.  Specht  (1870) 
TColdw.  (Tenn.)  585. 

In  Wooldridge  v.  Planters'  Bank 
(1853)  1  Sneed  (Tenn.)  297,  supra, 
the  court,  holding  that  the  failure  to 
appoint  a  successor  of  a  deceased 
trustee  did  not  stop  the  running  of 
the  statute  after  it  had  commenced, 
said:  "The  statute  .  .  .  having 
commenced  running,  its  operation 
could  not  be  arrested  or  suspended 
otherwise  than  by  a  suit  in  law  or 
equity  effectually  prosecuted.  .  .  . 
The  death  of  White  in  1844,  and  the 
neglect  to  appoint  another  trustee  in 
his  place,  can  therefore  have  no  effect 
in  preventing  the  bar  of  the  statute 
in  the  present  case,  and  it  is  well 
settled  that  if  a  trustee,  having  the 
legal  title,  is  barred  by  operation  of 
the  Statute  of  Limitations,'  the  cestui 
2  A.L.R:— 4. 


que  trust  is  also  barred  though  an 
infant." 

However,  it  has  been  held  that  if 
on  the  death  of  the  trustee  his  heirs, 
who  acquire  his  rights  as  trustee, 
are  laboring  under  the  disability  of 
infancy,  the  statute  ceases  to  run  until 
they,  or  rather  any  one  of  them, 
reaches  the  age  of  majority.  Clayton 
V.  Rose  (1882)  87  N.  C.  106;  Cameron 
V.  Hicks  (1906)  141  N.  C.  21,  7  L.R.A. 
(N.S.)  407,  53  S.  E.  728.  Thus,  in  the 
case  first  cited,  wherein  it  appeared 
that  after  the  death  of  the  original 
trustee,  leaving  only  minor  heirs,  the' 
life  tenant,  who  was  also  one  of  the 
cestuis  que  trust,  attempted  to  convey 
the  trust  estate,  and  the  purchaser  en- 
tered into  possession.  In  answer  to 
the  contention  that  he  had  held  the 
land  adversely  for  a  sufficient  period 
of  time  to  acquire  a  perfect  title,  the 
court  said:  "It  is  conceded  that, 
where  the  right  of  entry  is  barred 
and  the  right  of  action  lost  by  the 
trustee  or  person  holding  the  legal  es- 
tate through  an  adverse  occupation, 
the  cestui  que  trust  is  also  concluded 
from  asserting  a  claim  to  the  land. 
.  .  .  And  the  correlative  must  be 
accepted  that  when  the  trustee  is 
not  barred,  neither  can  the  cestui  que 
trust  be,  since  as  against  strangers 
they  are  identified  in  interest.  The 
alleged  hostile  possession  by  the 
defendant  began  after  the  death  of  the 
original  trustee,  and  when  the  legal 
estate  had  descended,  clothed  with  the 
trust,  to  his  infant  children;  and  this 
disability  prevents  the  statute  from 
starting  to  run  to  their  prejudice." 

But,  if  any  one  of  several  cotrustees 
is  free  from  disability,  the  disability 
of  the  others  will  not  stop  the  running 
of  the  statute.  Thus,  in  Cameron  v. 
Hicks  (N.  C.)  supra,  wherein  it  ■  ap- 
peared that  one  of  the  infant  heirs 
of  the  original  trustee  reached  her 
majority  at  a  period  of  more  than 
twenty-one  years  before  the  beginning 
of  the  action,  and  one  month  and  elev- 
en days  thereafter  married,  it  was 
held  that  during  this  period,  she  being 
under  no  disability,  the  statute  began 
to  run,  even  though  there  were  other 
trustees  who  were  still  infants;  nor 
did  the  fact  that  she  acquired  a  subse- 
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quent  disability  by  her  marriage  stop 
the  statute. 

It  has  been  held  that  where  the 
adverse  possession  commenced  after 
the  death  of  the  trustee,  there  being 
no  other  person  with  title  against 
which  limitations  could  run,  the  ad- 
verse possession  for  the  statutory 
period  could  not  ripen  into  title.  Jones 
V.  Rountree  (1912)  138  Ga.  757,  76  S. 
E.  55,  wherein  it  was  said :  "If  it  be- 
gan to  ripen  in  his  lifetime,  under  the 
ruling  in  Cushman  v.  Coleman  (1893) 
92  Ga.  772, 19  S.  E.  46,  his  death  alone 
would  not  suspend  its  operation,  unless 
for  some  reason  expressly  declared 
,by  law.  But  that  decision  did  not 
change  the  general  rule  that,  if  there 
is  no  person  in  life  against  whom  pre- 
scription can  commence  to  run,  it  can- 
not be  begun  and  ripened  against  a 
,  dead  trustee,  so  as  to  affect  a  bene- 
ficiary in  contingent  remainder,  with 
no  right  of  entry,  possession,  or  re- 
covery of  possession  during  the  con- 
tinuance of  the  life  estate." 

However,  it  has-been  held  that  even 
though  no  trustee  was  named  in  a 
will  creating  a  trust  estate,  nor  any- 
one appointed  by  order  of  court,  title 
by  adverse  possession  could  be  ac- 
quired as  against  the  cestui  que  trust. 
Maus  v.  Maus  (1876)  80  Pa.  194, 
wherein  it  appeared  that  a  purchaser 
of  trust  property  at  a  void  sheriff's 
sale  took  possession,  and  held  it  ad- 
versely for  the  required  period  of  time. 
The  court,  holding  that  as  the  cestuis 
que  trust  could  have  had  a  trustee  ap- 
pointed, and  then  compelled  him  to 
take  the  necessary  steps  to  protect 
their  interest,  their  failure  to  do  so 
barred  them,  said:  "As. the  testator 
named  no  trustee  of  this  trust,  it  was 
one  to  be  filled  by  the  proper  court, 
on  application  of  any  of  the  parties 
in  interest.  By  the  terms  of  the  will, 
the  trustee  (on  his  appointment) 
would  have  a  power  to  enter  on  the 
land  and  take  the  rents,  issues,  and 
profits,  in  order  to  create  the  trust 
fund  contemplated  for  the  brothers 
in  necessitous  circumstances.  This 
being  so,  it  was  in  the  power  of  any- 
one having  an  interest  in  the  estate 
to  procure  the  appointment  of  a 
trustee,  and  then  compel  him  to  enter, 


if  an  entry  be  necessary  to  bar  the 
Statute  of  Limitations,  against  a 
stranger  who  had  entered  into  pos- 
session. Smilie  v.  Biffle  (1845)  2  Pa. 
St.  52,  44  Am.  Dec.  156.  Had  there 
been  an  existing  trustee  at  the  death 
of  Elizabeth  Maus,  that  case  is  a 
direct  authority  that  not  only  the  legal 
estate,  but  the  trust  itself,  would  be 
barred  by  the  statute,  unless  entry 
be  made  in  time  to  bar  the  statute. 
But  the  fact  that  there  was  no  exist- 
ing trustee  could  make  no  difference 
in  the  case,  for  the  power  to  fill  the 
trust  by  appointment  being  plenary, 
and  at  the  will  of  the  persons  in  in- 
terest, they  stood  in  a  position  to  be 
visited  by  their  own  laches,  as  much 
as  if  there  was  a  trustee.  Not  only 
the  surviving  brothers,  after  the  death 
of  Elizabeth,  whose  interest  was  most 
immediate,  but  any  of  the  testator's 
lawful  heirs,  whose  interest  was 
direct,  though  more  distant  iti  the  time 
of  enjoyment,  would  have  the  power  to 
procure  the  appointment  of  a  trustee, 
and  to  compel  him  to  enter  into  pos- 
session, to  save  the  estate  from  the 
bar  of  the  statute." 

III.  DtaalHUtv  of  ceetui  que  trust. 

The  rule  that,  where  a  trustee  hold- 
ing the  legal  title  is  barred  by  adverse 
possession  from  asserting  his  rights 
in  the  trust  estate,  the  cestui  que 
trust  is  also  barred,  is  equally  applica- 
ble whether  the  cestui  que  trust  is  sui 
juris,  or  is  laboring  under  a  disability 
sucn  as  coverture,  infancy,  insanity, 
etc.  Thus,  in  Wingfield  v.  Virgin 
(1874)  51  6a.  139,  wherein  it  appeared 
that  certain  property  conveyed  by  a 
husband  in  trust  for  his  wife  and  her 
children  was  afterwards  conveyed  by 
a  void  deed  given  by  the  husband,  as 
trustee  for  the  wife,  to  a  third  party, 
who  held  it  for  the  requisite  period 
to  acquire  title  by  adverse  possession, 
it  was  held  that,  as  the  actual  trustee 
had  stood  by  and  allowed  the  trust 
property  to  be  entered  and  possessed 
adversely,  he  was  barred  from  bring- 
ing an  action  to  recover  it,  and  so  like- 
wise were  the  infant  cestuis  que  trust. 
In  this  case  the  court  said:  "When 
the  legal  title  to  the  property  is  vested 
in  a  trustee,  who  can  sue  for  it,  and 


Digitized  by  VjOOQIC 


ANNO.— ADVERSE  POSSESSION— TRUST  PROPERTY. 


SI 


fails  to  do  80  within  the  time  pre- 
scribed by  law,  and  his  right  of  ac- 
tion is  barred,  the  infant  cestuis  que 
trust,  who  have  only  an  equitable  in- 
terest in  the  property,  will  be  also 
.  barred ;  but  when  the  legal  title  to  the 
property  is  yested  in  the  infants,  or 
cast  upon  them  by  operation  of  law, 
then  the  statute  does  not  run  against 
them  during  their  infancy.  In  the 
case  before  us,  the  legal  title  to  the 
property  in  controversy  never  was  in 
cimplainants,  and  could  not  be  until 
the  death  of  Weems,  their  father;  and 
therefore  Wylie's  title  by  prescription 
was  good  as  against  Wingileld,  the 
trustee,  who  had  the  legal  title  to  the 
property,  and,  he  being  barred  from 
recovering  the  possession  of  it,  the 
complainants,  his  infant  cestuis  que 
trust,  are  also  barred." 

The  reason  of  the  rule  is  that,  as 
the  trust  exists  only  as  between  the 
trustee  and  the  cestui  que  trust,  public 
policy  forbids  that  the  exceptions  con- 
tained in  the  Statute  of  Limitations 
should  be  ingrafted  on  it.  Molton  v. 
Henderson  (1878)  62  Ala.  426;  Wych 
v.  East  India  Co.  (1734)  3  P.  Wms.  309, 
2A  Emg.  Reprint,  1078.  In  the  case 
last  cited  it  was  said :  "The  adminis- 
trator during  the  infancy  of  the  plain- 
tiff had  a  right  to  sue ;  and  though  the 
cestui  que  trust  was  an  infant,  yet  he 
must  be  bound  by  the  trustee's  not 
suing  in  time ;  for  I  cannot  take  away 
the  benefit  of  the  Statute  of  Limita- 
tions from  the  company,  who  are  in 
no  default,  and  are  entitled  to  take 
advantage  thereof  as  well  as  private 
persons,  since  their  witnesses  may  die, 
or  their  vouchers  be  lost.  And  as  to 
the  trust,  that  is  only  between  the 
administrator  and  the  infant,  and  does 
not  affect  the  company." 

In  Crook  v.  Glenn  (1869)  30  Md.  66, 
the  court,,  after  quoting  with  approval 
the  case  of  Wych  v.  East  India  Co, 
(Eng.)  supra,  said:  "The  reasoning 
of  that  case  applies  with  full  force 
to  tl^s;  and  though  it  was  a  case  in 
which  the  rights  of  an  infant  were 
concerned,  still  the  principle  of  it  is 
equally  applicable  to  the  case  of  a 
feme  covert.  The  trustee  being  com- 
petent, and  having  the  right  to  sue,  hut 
failed  to  do  so,  and  allowed  a  period 


of  time  to  elapse  greater  than  that 
prescribed  for  limiting  the  right  of 
entry  at  law  in  cases  of  legal  title, 
without  any  recognition  of  the  rights 
of  the  cestuis  que  trust  on  the  part 
of  those  holding  the  possession,  the 
bar  was  complete  at  the  time  of  the 
institution  of  this  suit;  and,  if  the 
right  were  otherwise  clear,  this  de- 
fense of  lapse  of  time  would  be  fatal 
to  the  claim  of  the  appellants." 

And  in  McLeran  v.  Benton  (1887) 
73  CaL  329, 2  Am.  St.  Rep.  814, 14  Pac. 
879,  wherein  it  appeared  that  the 
executor  was  deprived  of  the  posses- 
sion of  the  property  by  order  of  court, 
it  was  held  that  the  adverse  posses- 
sion of  the  defendants  barred  not  only 
the  executor,  but  also  the  infant  heirs. 
On  this  point  the  court  said:  "The 
executors  took  possession  of  the  prop- 
erty, and  retained  the  same  until  put 
out  by  the  sheriff,  under  order  of  the 
court,  nude  in  the  action  for  divorce 
and  division  of  the  property.  If  the 
entry  of  the  defendants  was  wrongful, 
the  devisees  of  Harmon  could  not 
maintain  an  action,  for  that  right  ex- 
isted exclusively  in  the  executors,  who 
in  all  suits  for  the  benefit  of  the  estate, 
represented  both  the  creditors  and 
the  heirs.  ...  It  would  seem  to 
follow,  therefore,  that  when  the  exec- 
utor is  barred  of  his  action  the  heir 
is  barred,  although  the  heir  or  devisee 
be  laboring  under  a  disability.  .  .  . 
The  general  rule  is  that,  when  a 
trustee  is  barred  by  the  Statute  of 
Limitations,  the  cestui  que  trust  is 
likewise  barred,  even  though  an  in- 
fant .  .  .  and  that  the  heir  or 
devisee  is  dependent  upon  the  dili- 
gence of  the  executor  for  the  mainte- 
nance of  his  rights  with  respect  to  the 
real  property;  but  is  not  without  a 
remedy  by  an  action  for  damages 
against  his  executor  and  his  sureties, 
or  by  a  proper  proceeding  to  compel 
him  to  bring  suit." 

And  in  Thompson  v.  Carmichael 
(1888)  122  Pa.  478,  15  Atl.  867,  the 
court,  holding  that  as  the  cestui  que 
trust,  though  laboring  under  the 
technical  disability  of  coverture,  was 
really  under  no  disability  in  so  far 
as  the  enforcement  of  her  rights  in 
that  case  was  concerned,  the  trustee 
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having  the  sole  right  to  sue,  said: 
"The  legal  title  was  in  the  trustee  of 
Phoebe  Thompson.  Both  he,  and  she 
through  him,  had  a  remedy  at  law  to 
assert  and  maintain  her  rights.  The 
possession  of  John  Carmichael  under 
the  deed  of  1858  was  a  disseisin  of  the 
trustee,  and  being  kept  up  for  twenty- 
one  years  it  ripened  into  a  perfect 
title.  So  far  as  Phoebe  was  concerned, 
she  was  really  under  no  disability;  she 
could  look  to  her  trustee,  and  through 
him  regain  her  lost  possession  within 
the  proper  time." 

In  Meeks  r.  Olpherts  (1880)  100 
U.  S.  564,  26  L.  ed.  735,  affirming 
(1874)  3  Sawy.  206,  Fed.  Cas.  No. 
9,393,  it  appeared  that  the  adverse 
holder  acquired  possession  through  a 
void  administrator's  sale,  and  held 
such  possession  beyond  the  time  spec- 
ified by  statute  (§  190  of  the  Probate 
Act)  in  which  such  a  sale  might  be  at- 
tacked. It  was  insisted  by  the  heirs 
that  they  were  not  barred  .by  the  fail- 
ure of  the  administrator  to  bring  suit 
within  the  required  time,  as  they  were 
protected  by  the  saving  clause  in  the 
statute  (§  191),  making  it  inapplicable 
to  minors  "or  others  under  any  legal 
disability  to  sue"  at  the  time  when  the 
right  of  action  first  accrued.  Hold- 
ing that  the  right  of  action  was  in  the 
administrator,  and  not  in  the  heirs, 
and  that,  therefore,  they  did  not  come 
within  the  saving  clause,  the  court 
said:  "As  the  plaintiff  in  this  case 
claims  title  as  heir  and  by  purchase 
from  other  heirs  of  the  decedent,  and 
brings  his  suit  sixteen  years  after  an 
administrator's  sale  sanctioned  by  a 
probate  court,  it  would  seem  at  first 
blush  that  the  case  came  within  the 
provision  of  the  first  section.  Counsel 
for  plaintiff,  however,  has  argued  with 
much  earnestness  and  force:  1.  That 
no  suit  could  be  brought  by  the  heirs, 
or  anyone  claiming  through  them,  ifh- 
til  the  order  of  distribution  was  made, 
because  until  that  time,  or  until  ad- 
ministration was  closed,  the  right  of 
possession  was  in  the  administrator. 
2.  That  until  then  the  heirs  were  un- 
der a  disability  which,  by  §  191,  pro- 
tected their  right  of  action  from  the 
operation  of  §  190.  The  first  proposi- 
tion, and,  indeed,  the  argument  of  the 


learned  counsel,  concedes  that,  by  vir- 
tue of  the  statutes  of  California,  the 
real  estate  of  a  person  dying  intestate 
comes  to  the  possession  and  control  of 
his  administrator  as  personal  property 
does,  and  that  while  the  administrator  • 
can  only  sell  real  estate  upon  an  order 
of  the  probate  court,  the  possession 
and  control,  the  reception  of  the  rents 
and  profits,  and  the  right  to  sue  to  re- 
cover possession  of  it  when  held  ad- 
versely, belong  solely  to  the  adminis- 
trator. .  .  .  While  it  must  be  con- 
ceded that  no  right  of  action  existed  in 
the  heirs  of  Harlan  until  the  order  of 
distribution,  the  reason  of  this  is  that 
the  right  of  action  to  recover  posses- 
sion of  the  lots  wrongfully  held  under 
the  invalid  probate  sale  was  in  the  ad- 
ministrator. He  was  the  representa- 
tive of  the  rights  of  the  heirs  and  of 
the  creditors  of  the  estate  and,  as 
such,  had  the  same  power  to  sue  for 
and  recover  the  lot  as  if  he  had  been 
the  intestate  himself.  Not  only  was  it 
his  right,  but  it  was  his  exclusive  right 
and  his  duty.  For  any  failure  to  per- 
form this  duty  he  laid  himself  liable 
to  the  heirs,  or  anyone  else  injured  by 
that  failure.  .  .  .  The  legal  disabil- 
ity mentioned  in  §  191  manifestly  has 
reference  to  a  well-known  class  of  per- 
sons in  whom  a  right  to  redress  exists, 
but  who  for  special  reasons  are  in- 
capable of  acting  for  themselves;  such 
as  infancy,  coverture,  and  the  like. 
Whatever  is  a  disability  under  the 
general  Statute  of  Limitations  is  a  dis- 
ability under  this  statute.  Section  352 
of  the  C!ode  of  Civil  Procedure  of  Cali- 
fornia describes  this  class,  among 
which  are  minors,  femes  covert,  insane 
persons,  and  persons  imprisoned,  and 
it  describes  them  as  persons  entitled 
to  bring  an  action.  The  disability  can- 
not have  reference  to  a  person  in 
whom  no  right  of  action  exists.  Such 
use  of  the  term  'disability'  is  without 
support  in  reason  or  precedent.  The 
right  of  actioni  on  the  title  which  the 
plaintiff  now  asserts  was  in  the  admin- 
istrator, and  the  statute,  therefore,  ran 
against  him  and  against  all  whose 
rights  he  represented.  'In  all  suits  for 
the  benefit  of  the  estate  he  represents 
both  the  creditors  and  the  heirs,'  said 
the  supreme  court  in  Beckett  v.  Sel- 
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over  (1857)  7  CaL  215,  68  Am.  Dec. 
237.  Whatever  doubt  may  have  ex- 
isted at  one  time  on  the  subject,  there 
remains  none  at  the  present  day  that, 
whenever  th6  rigrht  of  action  in  the 
trustees  is  barred  by  the  Statute  of 
Limitations,  the  right  of  cestui  que 
trust  thus  represented  is  also  barred." 

And  in  Benbow  v.  Levi  (1897)  50 
S.  C.  120,  27  S.  E.  666,  the  court,  hold- 
ing that  the  disability  of  coverture  un- 
der which  the  cestui  que  trust  was  la- 
boring could  not  protect  her,  said: 
"We  cannot  see  that  the  fact  that  Mrs. 
Ann  R.  Benbow  was  under  the  disabil- 
ity of  marriage  affects  this  question. 
Legal  title  was  never  in  her,  but  it  was 
in  her  husband.  She  had  the  right  to 
use  the  lands  during  life  and  widow- 
hood. She  had  the  right,  even  as  a 
married  woman,  to  apply  to  the  court 
of  equity  from  1st  January,  1869,  to 
1st  March,  1896,  when  her  husband 
died,  to  protect  her  right  to  the  use 
of  said  lands.  It  was  to  recover  this 
power  for  her  that  P.  G.  Benbow 
brought  his  two  actions  against  H.  B. 
Richardson.  She  is  bound  by  his  fail- 
ure." 

In  Nelson  v.  Ratliff  (1896)  72  Mias. 
656,  18  So.  487,  wherein  it  appeared 
that  the  adverse  holder  acquired  pos- 
session through  purchase  at  a  void 
foreclosure  sale,  it  was  held  that  the 
trustee,  by  his  neglect  to  bring  an  ac- 
tion for  the  recovery  of  the  land  with- 
in the  proper  time,  was  barred,  and, 
under  the  rule  that  when  the  trustee 
holding  the  legal  title  is  barred  the 
cestui  que  trust,  though  an  infant, 
is  also  barred,  which  was  em- 
bodied in  a  statute  enacted  in 
1880  (Miss.  Code  1880,  §  2694),  the 
■  infant  grandson  of  the  creator  of  the 
trust  could  not  maintain  an  action  for 
the  recovery  of  his  interest  in  the 
land.  But  see,  to  the  contrary,  Bacon 
V.  Gray  (1851)  23  Miss.  140,  which, 
however,  was  decided  prior  to  the  en- 
actment of  the  statute,  at  which  time 
the  contrary  rule  seems  to  have  pre- 
vailed in  Mississippi. 

However,  it  is  only  in  cases  where 
the  full  legal  title  is  held  by  the  trus- 
tee that  the  holder  of  the  equitable 
title  who  is  under  disability  is  barred 
by  the  bar  against  the  trustee.    Col- 


lins V.  McCarty  (1887)  68  Tex.  150, 
2  Am.  St.  Rep.  475,  3  S.  W,  730,  where- 
in the  rule  was  stated  as  follows :  "To 
debar  the  owner  of  the  equitable  title 
from  a  right  of  action,  ^the  legal  title 
must  be  fully  barred.  This  cannot  be 
effected  except  through  the  laches  of 
the  one  in  whom  that  title  is  fully 
vested.  The  neglect  of  an  administra- 
tor or  guardian  to  bring  suit  in  proper 
time  cannot,  therefore,  prejudice  the 
title  of  the  ward  or  heir  who  is  under 
disability,  and  against  whom,  there- 
fore, the  Statute  of  Limitations  cannot 
run.  Biit  when  the  full  legal  title  is 
vested  in  a  trustee,  to  be  held  for  the 
sole  use  and  benefit  of  another,  and 
subject  to  no  other  consideration  ex- 
cept that  it  shall  be  conveyed  to  such 
other  person  on  demand,  when  suit  by 
the  grantee  is  barred,  the  full  legal 
tjtle  is  barred,  and,  according  to  well- 
established  principles,  the  legal  estate 
being  barred,  the  equitable  estate  is 
also.  Whether  there  may  not  be  sound 
reasons  for  an  opposite  doctrine  we 
shall  not  pause  to  consider.  The  prin- 
ciple seems  thoroughly  embedded  in 
the  jurisprudence  of  this  country;  and, 
being  supported  by  reasoning  w:hich  is 
persuasive  of  its  correctness,  we  feel 
disposed  to  give  it  our  sanction  and 
keep  within  the  line  of  the  authorities. 
But  it  cannot  be  extended  beyond  the 
case  made,  and  those  to  which  the 
principles  announced  are  precisely  ap- 
plicable. ...  It  cannot  affect  the 
rights  of  a  person  laboring  under  dis- 
abilities when  the  cause  of  action 
arose,  if  at  that  time  the  legal  title  ex- 
isted in  him,  though  the  control  of  the 
property  was  intrusted  to  another  nor 
to  a  case  when  the  cause  of  action 
arose  from  any  breach  of  trust  on  the 
part  of  the  trustee  other  than  the  mere 
failure  to  sue  within  the  period  of  lim- 
itation." 

And  in  Wiess  v.  Goodhue  (1904)  98 
Tex.  274,  83  S.  W.  178,  it  was  held  that 
where,  on  the  death  of  one  spouse,  the 
community  property  passed  by  will, 
with  one  half  to  the  surviving  spouse 
and  one  half  to  the  children,  the  sur- 
viving spouse  being  made  executor  and 
given  control  of  the  entire  estate,  a 
trespasser  going  into  possession  of  the 
property,  and  holding  the  same  ad- 
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versely  for  a  period  of  time  sufficient 
to  acquire  title,  could  defeat  an  action 
by  the  executor  in  so  far  as  his  half  of 
property  was  concerned;  but  as  to  the 
half  willed  to  the  children,  the  legal 
title  was  in  them,  and  not  in  the  execu- 
tor as  trustee,  and  so,  if  under  disabil- 
ity, the  statute  would  not  run  against 
them. 

In  each  of  the  following  cases  a 
cestui  que  trust,  though  laboring  un- 
der the  disability  of  infancy,  was  held 
to  be  barred  by  adverse  possession 
against  his  trustee: 

England.  —  Earl  v.  Huntingdon 
(1719)  3  P.  Wms.  310,  24  Eng.  Reprint, 
1078;  Wych  v.  East  India  Co.  (1734)  3 
P,  Wms.  309,  24  Eng.  Reprint,  1078; 
Pentland  t.  Stokes  (1814)  2  Ball  &  B. 
75. 

California.  —  McLeran  v.  Benton 
(1887)  73  Cal.  329,  2  Am.  St.  Rep.  814, 
14  Pac.  879;  Patchett  v.  Pacific  Coast 
R.  Co.  (1893)  100  Cal.  505,  35  Pac.  73. 

Georgia.  —  Pendergrast  v.'  Foley 
(1850)  8  Ga.  1;  Worthy  v.  Johnson 
(1^51)  10  Ga.  358,  54  Am.  Dec.  393; 
Wingfield  v.  Virgin  (1874)  51  Ga.  139; 
Brady  v.  Walters  (1875)  55  Ga.  25; 
Knorr  v.  Raymond  (1884)  78  Ga.  749; 
Crawley  v.  Richardson  (1886)  78  Ga. 
213;  Salter  v.  Salter  (1887)  80  Ga.  178, 
12  Ani.  St.  Rep.  249,  4  S.  E.  391;  Mc- 
Crary  v.  Clements  (1895)  95  Ga.  778, 
22  S.  E.  675. 

Illinois. — Waterman  Hall  v.  Water- 
man (1906)  220  111.  569,  4  L.R.A.(N.S.) 
776,  77  N.  E.  142. 

Kentucky. — Edwards  v.  Woolfolk 
(1856)  17  B.  Mon.  376;  Barclay  v. 
Gk>odloe  (1885)  83  Ky.  493;  Stillwell  v. 
Leavy  (1886)  84  Ky.  379,  1  S.  W.  590; 
Willson  V.  Louisville  Trust  Co.  (1898) 
102  Ky.  522,  44  S.  W.  121. 

Maryland.  —  Weaver  v.  Leiman 
(1880)  52  Md.  708. 

Mississippi.  —  Nelson  v.  Ratcliif 
(1895)  72  Miss.  656, 18  So.  487. 

Missouri.  —  Ewing  v.  Shannahan 
(1892)  113  Mo.  188,  20  S.  W.  1065; 
Walton  v.  Ketchum  (1898)  147  Mo. 
209,  48  S.  W.  924. 

North  Carolina. — Blake  v.  All  man 
(1860)  58  N.  C.  (5  Jones,  Eq.)  407; 
Kirkman  v.  Holland  (1905)  139  N,  C. 
185,  51  S.  E.  856;  Wellborn  v.  Finley 
(1859)  52  N.  C.  (7  Jones,  L.)  228. 


Tennessee.  —  Williams  v.  Otey 
(1847)  8  Humph.  563,  47  Am.  Dec. 
632;  Goss  v.  Singleton  (1858)  2  Head, 
67;  Wooldridge  v.  Planters'  Bank 
(1853)  1  Sneed,  297. 

Utah. — Jenkins  v.  Jensen  (1901)  24 
Utah,  108,  91  Am.  St.  Rep.  783,  66  Pac. 
773. 

But  it  has  been  held  that  an  infant 
cestui  que  trust  was  not  barred  from 
bringing  suit  to  recover  the  trust  prop- 
erty, where  it  appeared  that  the  ad- 
verse possessor  acquired  the  property 
through  a  bill  of  sale  from  the  trustee, 
the  court  basing  its  opinion  on  the 
theory  that  the  trustee  was  estopped 
by  his  bill  of  sale  from  bringing  suit 
to  recover  the  property,  and  conse- 
quently, there  being  no  right  of  action 
in  the  trustee,  the  statute  did  not  run. 
Parker  v.  Hall  (1859)  2  Head  (Tenn.) 
641. 

But  see  Williams  v.  Otey  (1847)  8 
Humph.  (Tenn.)  563,  47  Am.  Dec.  632, 
wherein  it  was  held  that,  even  though 
a  trustee  exceeded  his  authority  in 
selling  the  trust  property,  the  purchas- 
er could  acquire  a  perfect  title  by 
holding  the  property  adversely  for  the 
time  limited,  and  that  the  trustee,  by 
his  failure  to  sue  until  the  Statute  of 
Limitations  had  run,  being  barred,  the 
cestui  que  trust  was  also  barred, 
though  laboring  under  the  disability 
of  infancy. 

And  in  Hunter  v.  Hunter  (1902)  63 
S.  C.  78,  90  Am.  St.  Rep.  663,  41  S.  E. 
33,  the  court,  without  any  discussion 
of  the  point,  held  that  a  purchaser  of 
land  from  an  executrix  holding  land 
in  trust  could  not  acquire  title  by  ad- 
verse possession  against  the  cestuis 
que  trust  where  some  of  them  were 
minors. 

And  in  Merriam  v.  Hassam  (1867) 
14  Allen  (Mass.)  516,  92  Am.  Dec. 
795,  although  it  appeared  that  the 
cestui  que  trust  was  under  no  disabil- 
ity, the  court,  in  stating  the  general 
rule,  included  as  one  of  the  prerequi- 
sites for  its  operation  the  want  of  dis- 
ability on  the  part  of  the  cestui  que 
trust.  The  rule  here  was  set  out  as 
follows :  "Where  the  trustee  sells  the 
trust  estate  to  a  purchaser  for  value, 
with  warranty,  and  without  any  in- 
timation in  the  deed  of  conveyance  of 
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a  subsistiiiK  trust,  and  the  vendee  en- 
ters and  occupies  the  estate,  doing  no 
act  which  recognizes  in  any  manner 
the  existence  of  the  trust,  and  there  is 
no  fraud  or  concealment,  and  the 
cestui  que  trust  is  under  no  disability, 
the  possession  must  be  regarded  as 
adverse,  both  to  the  trustee  and  the 
cestui  que  trust;  and  the  time  which 
would  bar  the  legal  right  is  equally 
effectual  to  bar  the  equitable  right." 
Likewise,  in  -Allen  v.  Sayer  (1699) 
2  Vem.  368,  23  Eng.  Reprint,  832, 
wherein  it  appeared  that  a  stranger 
had  entered  on  an  infant's  trust  estate 
and  levied  a  fine,  and  the  trustee  had 
failed  to  bring  an  action  of  ejectment 
within  the  time  limited,  it  was  held 
that  the  fine  and  nonclaim  did  not  run 
against  the  infant  during  his  minority, 
and  that  he  was  not  barred  by  the 
laches  of  his  trustee. 

And  in  the  following  cases  it  was 
held  that  the  disability  of  coverture 
would  not  operate  to  save  the  cestuis 
que  trust  from  the  bar  of  the  statute, 
where  their  trustee  was  barred: 
Chase  v.  Cartwright  (1890)  58  Ark. 
358,  22  Am.  St.  Rep.  207,  14  S.  W.  90; 
Crook  V.  Glenn  (1869)  30  Md.  65; 
Hemdon  v.  Pratt  (1862)  59  N.  C.  (6 
Jones,  £q.)  327;  Thompson  v.  Car- 
michael  (1888)  122  Pa.  478,  16  Atl. 
867.  And  in  Smilie  v.  Riffle  (1845)  2 
Pa.  St.  52,  44  Am.  Dec.  156;  Benbow  v. 
Levi  (1897)  50  S.  C.  120,  27  S.  E.  655; 
Collins  V.  McCarty  (1887)  68  Tex.  150, 
2  Am.  St.  Rep.  475,  3  S.  W.  730;  Appel 
V.  Childress  (1909)  58  Tex.  Civ.  App. 
607, 116  S.  W.  129. 

In  Molton  v.  Henderson  (1878)  62 
Ala.  426,  wherein  it  appeared  that  the 
purchaser  of  certain  land  held  in 
trust  for  the  support  of  an  insane  per- 
son, under  a  judicial  sale  afterward 
declared  void,  had  occupied  the  land  so 
purchased  adversely  for  the  period  of 
time  sufficient  to  raise  the  statutory 
bar,  it  was  held  that  both  the  trustee 
and  cestui  que  trust  were  barred  from 
disputing  the  title,  and  the-  fact  that 
the  cestui  que  trust  was  laboring  un- 
der the  disability  of  insanity  did  not 
stop  the  running  of  the  statute.  On 
this  point  the  court  said :  "It  would  be 
a  strange  anomaly,  if  the  statute 
would    clothe   the  adverse  possessor 


with  the  legal  estate,  which  he  ac- 
quires and  holds  and  asserts  in  hos- 
tility to  the  equitable  estate,  and  yet 
subject  the  legal  estate  to  be  defeated 
by  that  equitable  estate.  As  to  equi- 
table estates,  the  statute  would  be 
shorn  of  all  strength,  and  they  would 
remain  a  cloud  on  the  alienation  of  the 
legal  estate,  narrowing  the  sphere  of 
the  operation  of  the  Statute  of  Limi- 
tations, and  subjecting  the  possessor 
to  the  perils  of  injury,  from  the  sense 
of  security  a  long  and  open  possession 
naturally  begets,  and  which  the  law 
intends  to  inspire  and  encourage.  On 
principle  and  authority,  therefore,  we 
must  say  the  fact  the  appellee  was 
non  compos  mentis,  and  yet  so  remains, 
cannot  prevent  the  operation  of  the 
general  rule  to  which  we  have  re- 
ferred. If  his  trustees  have  been  neg- 
ligent in  asserting  the  legal  title,  the 
law  affords  him  remedies  against 
them,  which  are  without  the  operation 
of  the  statute.  These  remedies,  if  he 
has  bee^i  wronged,  he  must  pursue." 

IV.  Cestui  que  trust  also  rematndei'man. 
Where  a  remainder  is  held  in  trust, 

an  adverse  possession  against  the  trus- 
tee will  also  be  effective  as  against 
cestuis  que  trust.  Meeks  v.  Olpherts 
(1880)  100  U.  S.  564,  25  L.  ed.  735; 
Gindrat  v.  Western  R.  Co.  (1892)  96 
Ala.  162,  19  L.R.A.  839,  11  So.  372. 
And  see  the  reported  case  (Cruse  v. 
KiDD,  ante,  36) ;  Chase  v.  Cartright 
(1890)  63  Ark.  368,  22  Am.  St  Rep. 
207,  14  S.  W.  90;  Dean  v.  Central  Cot- 
ton Press  Go.  (1880)  64  Ga.  670;  Ford 

V.  Cook  (1884)  73  6a.  216;  Waterman 
Hall  V.  Waterman  (1906)  220  111.  569, 
4  L.R.A.(N.S.)  776,  77  N.  E.  142;  Ed- 
wards V.  Woolfolk  (1856)  17  B.  Mon. 
(Ky.)  376;  King  v.  Rhew  (1891)  108 
N.  C.  696,  23  Am.  St.  Rep.  76,  13  S.'  E. 
174;  Cameron  v.  Hicks  (1906)  141  N. 
C.  21,  7  L.R.A.(N.S.)  407,  53  S.  E.  728; 
Waring  v.  Cheraw  &  D.  R.  Co.  (1881) 
16  S.  C.  416;  Watkins  v.  Specht  (1870) 
7  Coldw.  (Tenn.)  585. 

In  Watkins  v.  Specht  (Tenn.)  supra, 
the  rule  was  stated  as  follows:  "A 
person  entitled  to  a  legal  estate  in  re- 
mainder is  not  barred  by  an  adverse 
possession,  accruing  and  continuing 
only  during  the  particular  estate;  for 
his  right  to  the  possession,  and  his 
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right  of  action,  do  not  accrue  until  the 
determination  of  the  particular  estate. 
But,  in  th4  case  where  the  entire  legal 
estate  in  fee  is  vested  in  a  trustee, 
the  legal  right  of  possession  and.  right 
of  action  is  in  the  trustee,  and  not  in 
the  cestui  que  trust,  and  the  action  to 
recover  the  possession  must  be  in  the 
name  of  the  trustee :  .  .  .  There  is 
ho  right  to  sue  at  law  for  the  recov- 
ery of  the  possession,  either  in  the  ten- 
ant of  the  equitable  life  estate,  or  the 
person  entitled  to  the  equitable  re- 
mainder. Both  are  represented  by  the 
trustee  of  the  legal  estate,  and  both 
are  barred  by  such  adverse  possession 
as  will  bar  the  legal  estate  of  the 
trustee." 

And  in  Edwards  v.  Woolfolk  (1856) 
17  B.  Mon.  (Ky.)  376,  supra,  wherein 
it  appeared  that  the  adverse  holder 
entered  into  possession  under  a  deed 
from  the  husband  of  the  life  tenant, 
the  court,  holding  the  remaindermen, 
whose  interests  were  also  covered  by 
the  trust,  to  be  barred  by  the  adverse 
possession,  said:  "But  is  the  equita- 
ble right  of  those  who  are  entitled  in 
remainder,  as  well  as  that  of  the  ten- 
ant for  life,  defeated  in  consequence 
of  the  right  of  action  of  the  trustee 
being  barred  by  the  Statute  of  Limi- 
tations? The  trustee  holds  the  legal 
title  in  fee  as  well  for  the  benefit  of 
the  particular  estate  as  the  estate  in 
remainder.  When  his  legal  right  is 
barred,  both  estates  are  thereby  clear- 
ly affected,  and  it  is  difficult  to  per- 
ceive any  ground  upon  which  the  es- 
tate in  remainder  can  be  withdrawn 
from  the  operation  of  the  statute.  A 
right  of  action  exists  in  the  trustee 
for  the  benefit  of  both  estates ;  and  in 
this  respect  there  is  a  clear  distinction 
between  a  case  of  this  kind,  and  that 
where  the  legal  title  to  the  estate  is  in 
the  tenant  for  life  and  also  in  the  re- 
mainderman. In  the  latter  case,  the 
cause  of  action  does  not  accrue  until 
the  estate  for  life  is  determined.  But 
in  the  former,  it  exists,  not  only  in  the 
trustee,  but  also  in  the  holder  of  the 
equitable  title  in  remainder,  who  may 
bring  an  action  in  equity  to  re-estab- 
lish his  right  from  the  first  moment 
of  the  breach  of  trust,  or  as  soon  as 
the  trust  property  has  come  into  the 


hands  of  a  stranger,  who  holds  it  in 
opposition  to  the  trust." 

And  in  Chase  v.  Cartright  (1890) 
53  Ark.  358,  22  Am.  St.  Rep.  207,  14 
S.  W.  90,  supra,  it  was  said:  "The 
executors  had  no  beneficial  interests 
in  the  property,  but,  holding  the  legal 
title  to  the  fee  in  trust,  they  were  trus- 
tees for  all  persons  who  had  equitable 
interests  carved  out  of  the  fee,  wheth- 
er in  possession  or  in  remainder.  If 
the  conveyance  by  Cannavan  was  void, 
and  the  grantees  entered  under  it,  a 
right  then  accrued  to  the  executors  to 
dispossess  them,  and,  being  trustees 
of  an  express  trust,  they  could  have 
sued  in  their  own  names." 

In  Gindrat  v.  Western  R.  Co.  (1892) 
96  Ala.  162,  19  L.RA.  839  U  So.  372, 
supra,  wherein  it  appeared  that  a  ten- 
ant for  life,  under  a  deed  creating  a 
trust  estate  for  the  life  tenant  with 
remainder  to  children  then  unborn, 
had  improperly  conveyed  the  trust  es- 
tate, the  court  held  that,  the  remain- 
der being  .  contingent  and  therefore 
subject  to  the  operation  of  the  trust, 
an  adverse  possession  against  the  trus- 
tee was  effective  against  the  contin- 
gent remaindermen.  On  this  point  it 
was  said:  "In  such  case,  the  trustee 
would  have  active  duties  to  perform  in 
the  protection  of  the  contingent  re- 
mainder, and  would  hold  the  legal  title 
in  trust  for  the  remaindermen,  and  to 
become  vested  in  them  as  they  come 
into  being.  The  trustee  is  thus  the 
representative  of  the  tenants  -in  re- 
mainder. There  is  a  privity  between 
them  and  him.  In  the  protection  of 
their  contingent  interest  he  may  inter- 
pose during  the  life  estate,  if  need  be, 
and  to  any  extent  necessary  to  that 
end.  He  has  a  right  of  entry  in  case 
of  any  wrongful  alienation  by  the 
tenant  for  life,  or  whenever  his  estate 
for  life  determines  in  his  lifetime  by 
any  other  means  than  alienation.  And 
being  thus  in  privity  with  the  remain- 
dermen, and  representing  them  for  the 
preservation  of  the  remainder,  until 
the  happening  of  the  condition  upon 
which  it  is  to  vest,  his  laches  is  the 
laches  of  the  tenants  in  remainder;  ac- 
quiescence by  him  binds  them,  and  ad- 
verse   possession    against    him    bars 


Digitized  by  VjOOQIC 


ANNO.— ADVERSE  POSSESSION— TRUST  PROPERTY. 


57 


their  right  of  entry.  In  the  case  at 
bar,  the  possession  of  the  defendant 
and  those  under  whom  it  claimed  was 
such  a  destruction  of  the  life  estate, 
while  the  tenant  of  that  estate  was 
still  alive,  as  entitled  the  trustee  to 
enter  for  the  preservation  of  the  con- 
tingent remainders,  which  otherwise 
would  be  also  destroyed  by  reason  of 
the  intervening  estates  not  continuing 
up  to  the  time  they  were  to  vest;  and 


he,  having  a  right  of  action,  is  barred 
of  its  assertion  after  the  lapse  of  ten 
years  from  the  inception  of  defend- 
ant's possession  in  the  latter  part  of 
July,  1845." 

However,  where  the  entire  legal  es- 
tate and  the  sole  right  to  sue  is  not 
in  the  trustee,  the  rule  does  not  apply. 
Moseley  v.  Hankinson  (1886)  25  S.  C. 
519;  Doe  ex  dem.  Williams  v.  Driscoll 
(1858)  9  N.  B.  176.  M.  B. 


DALLIE  L.  RILEY,  Appt., 
V.    ■ 
INTERSTATE  BUSINESS  MEN'S  ACCIDENT  ASSOCIATION. 

Iowa  Supreme  Court  —  Jfovember  Sg,  1918. 
(—  Iowa,  — ,  169  N.  W.  448.) 

Insurance  —  accident  —  death  from  poison. 

No  recovery  can  be  had  for  death  from  strychnine  mixed  in  some  un- 
accountable way,  without  the  knowledge  of  insured,  in  medicine  which  he 
took,  under  an  accident  policy  relieving  the  insurer  from  liability  for  death 
resulting  from  poison  voluntarily  or  involuntarily  taken. 

[See  note  on  this  question  beginning  on  page  61.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Linn 
County  in  favor  of  defendant  in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  an  accident  insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Edwards,  Longley,  Ransier, 
&  Smith  and  Fonrtellot,  Donnelly,  & 
Swab  for  appellant. 

Messrs.  Dunahee,  Haines,  &  Brody, 

for  appellee : 

The  excepting  clause  with  reference 
to  the  taking  of  poison  is  all-inclusive, 
and  the  facts  bring  the  case  within  the 
exception. 

Riley  v.  Interstate  Business  Men's 
Acci.  Asso.  —  Iowa,  — ,  152  N.  W.  617; 
Kennedy  v.  ^tna  L.  Ins.  Co.  31  Tex. 
Civ.  App.  509,  72  S.  W.  602;  Cole  v. 
Accident  Ins.  Co.  61  L.  T.  N.  S.  227; 
Fidelity  &  C.  Co.  v.  Waterman,  161  111. 
632.  32  L.R.A.  654,  44  N.  E.  283;  Paul 
V.  Travelers'  Ins.  Co.  112  N.  Y.  472,  3 
L.R.A.  448,  8  Am.  St.  Rep.  758,  20  N. 
E.  347;  Pickett  v.  Pacific  Mut.  L.  Ins. 
Co.  144  Pa.  79,  18  L.R.A.  661,  27  Am. 
St.  Rep.  618,  22  Atl.  871;  Kasten  v. 
Interstate  Casualty  Co.  99  Wis.  73,  40 
LILA.  651,  74  N.  W.  534;  Fidelity  &  C. 
Co.  v.  Loewenstein,  46  L.R.A.  450,  38 


C.  C.  A.  29,  97  Fed.  17;  Porter  v.  Pre- 
ferred Acci.  Ins.  Co.  109  App.  Div.  103, 
95  N.  Y.  Supp.  682,  aflSrmed  in  186  N. 
Y.  599,  79  N.  E.  1114. 

The  excepting  clause  with  reference 
to  the  administering  of  poison  is  all- 
inclusive,  and  the  facts  bring  the  case 
within  the  exception. 

Early  v.  Standard  Life  &  Acci.  Ins. 
Co.  113  Mich.  58,  67  Am.  St.  Rep.  445, 
71  N.  W.  500;  State  v.  Moothart,  109 
Iowa.  133,  80  N.  W.  301;  State  v.  Staf- 
ford, 145  Iowa,  285,  123  N.  W.  167. 

The  injury  was  occasioned  by  medical 
treatment. 

Westmoreland  v.  Preferred  Acci.  Ins. 
Co.  75  Fed.  244;  Flint  v.  Travelers'  Ins. 
Co.  —  Tex.  Civ.  Ak>.  — ,  43  S.  W.  1079; 
Travelers'  Ins.  Co.  v.  Murray,  16  Colo. 
296,  25  Am.  St.  Rep.  267,  26  Pac.  774; 
Vernon  v.  Iowa  State  Traveling  Men's 
Asso.  158  Iowa,  597,  138  N.  W.  696; 
Bayless  v.  Travelers'  Ins.  Co.  14 
Blatchf.  148,  Fed.  Cas.  No.  1,138. 
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Stevens,  J.,  delivered  the  opinion 
of  the  court: 

This  case  is  before  us  on  a  second 
appeal.  A  demurrer  to  plaintiff's 
petition  was  sustained  by  the  dis- 
trict court,  and  judgment  entered 
against  plaintiff  for  costs.  Upon 
appeal,  an  opinion  affirmed  the 
judgment  was  first  filed.  —  Iowa, 
— ,  152  N.  W.  617.  Upon  rehear- 
ing, a  different  conclusion  was 
reached  and  the  judgment  reversed. 
177  Iowa,  449,  159  N.  W.  203.  A 
substituted  petition  was  then  filed, 
and  a  trial  had  upon  the  merits,  re- 
sulting in  the  dismissal  of  plain- 
tiff's petition  and  judgment  in  favor 
of  the  defendant  for  costs.  The  case 
was  tried  upon  an  agreed  state- 
ment of  facts,  from  which  it  ap- 
pears that  the  insured,  on  January 
16,  1912,'  went  to  a  drug  store  in 
Germania,  Iowa,  owned  and  con- 
ducted by  one  Dr.  T.  S.  Waud,  a  reg- 
ularly licensed  and  practising  physi- 
cian and  surgeon,  and  stated  to  him 
that  he  was  still  suffering  from  a 
bowel  trouble,  for  the  alleviation  of 
which  he  had  previously  obtained 
Squibb's  cholera  mixture,  and  re- 
quested Dr.  Waud  to  mix  him  up  a 
"hot  one,"  by  which  the  doctor  un- 
derstood him  to  mean  a  strong  dose 
of  Squibb's  cholera  mixture.  The 
mixture  was  poured  by  the  drug- 
gist into  a  graduate,  from  which 
the  same  was  drunk  by  deceased. 

It  is  further  stipulated  that 
Squibb's  cholera  mixture  did  not 
contain  strychnine,  or  other  drug 
producing  the  effect  thereof,  but 
that  it  did  contain  tincture  of 
opium  and  chloroform,  both  of 
which  are  poisonous.  In  less  than 
an  hour  after  taking  the  mixture, 
insured  went  into  convulsions  and 
died.  It  is  conceded  his  death  was 
due  to  poison  from  strychnine  re- 
ceived in  the  mixture.  The  pres- 
ence of  strychnine  in  the  mixture 
is  not  accounted  for.  No  claim  is 
made  by  counsel  for  appellee  that  de- 
ceased committed  suicide,  or  that  he 
consciously  or  intentionally  took  a 
fatal  dose  of  poison.  For  defense, 
defendant  relied  upon  the  follow- 
ing, among  other  provisions  of  the 


policy,  to  wit:  "This  association 
shall  not  be  liable  to  any  member 
of  the  accident  department,  nor  to 
any  person  claiming  by,  through,  or 
under  any  certificate  issued  to  a 
member,  for  the  payment  of  any 
benefits  or  indemnity  on  account  of 
disability  or  death  resulting  from 
poison  voluntarily  or  involuntarily 
taken,  administered,  absorbed,  or 
inhaled.    .    .    ." 

Counsel  for  appellant  appear  to 
rely,  to  some  extent,  upon  our  former 
decision  in  this  case  to  sustain 
their  claim.  Nothing  said  in  our 
former  opinion  is  in  any  way  incon- 
sistent with  what  is  here  said,  as  is 
apparent  from  the  following  ex- 
tracts therefrom.  In  its  first  opin- 
ion, the  court  proceeded  to.  dispose 
of  the  case  upon  the  facts  stated  in 
the  petition  and  deemed  admitted 
by  the  demurrer ;  but,  upon  rehear- 
ing, the  conclusion  was  reached  that 
the  demurrer  was  improperly  sus- 
tained by  the  court,  and  the  judg- 
ment reversed.  Upon  this  question 
the  court  said:  "We  add  that  the 
demurrer  admitted  the  statement 
in  exhibits  that  the  death  was  due 
to  accidental  poisoning.  We  should 
not  now  decide,  and  do  not,  wheth- 
er accidental  poisoning  is  or  is  not 
the  voluntary  or  involuntary  taking 
of  poison  within  the  meaning  of  the 
provisions  of  this  certificate.  We 
hold  the  petition  does  not  show  af- 
firmatively any  of  the  defeasances 
upon  which  appellee  relies.  We  are 
of  opinion  that  there  should  be  a 
trial  on  the  petition,  and  that  de- 
fendant may  thereon  show,  if  it 
can,  that  the  death  resulted  from 
conditions  which  defeat  recovery 
under  the  contract."  Riley  v.  In- 
terstate Business  Men's  Acci.  Asso. 
177  Iowa,  449,  159  N.  W.  203. 

Referring  to  the  foregoing  ex- 
ception, the  court  further  said: 
"The  words  that  single  out  the  vol- 
untary or  involuntary  taking  of  poi- 
son were  put  into  the  contract  by 
the  defendant,  and  it  must  be  as- 
sumed they  were  intended  to  be  ef- 
fective, and  to  state  the  exemp- 
tions of  defendant  to  the  uttermost 
extent  intended.     Therefore,  they 
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cannot  mean  that  the  naked  fact  of 
death  by  poison  absolves  from  lia- 
bility. It  must  have  been  intended 
there  could  be  some  deaths  from 
poison  for  which  defendant  is  lia- 
ble. Had  it  been  the  intention  that 
the  mere  fact  that  death  was  due 
to  poison  defeated  recovery,  a  state- 
ment that  the  defendant  was  not  lia- 
ble if  death  so  resulted  would  have 
been  plenary  and  would  have  cov- 
ered any  death  from  poison,  no  mat- 
ter how  caused.  If  that  was  the 
intent,  it  is  peculiar  it  should  be 
effectuated  by  a  provision  that  there 
should  be  an  exemption  if  the  poi-' 
son  was  taken  voluntarily  or  invol- 
untarily, which  was  merely  the  stat- 
ing of  part,  where  all  was  intended. 
It  follows  that  an  admission  which 
admits  no  more  than  that  death 
may  have  been  caused  by  strychnine 
is  not  an  affirmative  admission  that 
the  poison  was  taken  either  volun- 
tarily or  involuntarily.  This  fol- 
lows because,  as  said,  the  very  lan- 
guage of  the  contract  recognizes 
that  there  may  be  poisoning  from 
poison  which  was  taken  neither  vol- 
untarily nor  involuntarily." 

For  the  purpose  of  what  is  here 
said  with  reference  to  the  above 
exceptions,  we  may  assume  that 
the  death  of  the  insured  was  ef- 
fected solely  by  external,  violent, 
and  accidental  means,  the  conten- 
tion of  counsel  for  appellee  being 
that  insured  died  from  the  effect 
of  strychnine  poisoning  "voluntar- 
ily or  involuntarily  taken"  by  him, 
and  that  no  recovery  can  there- 
fore be  had  on  the  policy.  Many 
different  clauses  in  policies  pro- 
viding indemnity  for  accidental 
death  have  been  considered  by  the 
courts  of  last  resort,  but  the  lan- 
guage used  in  the  exception  under 
consideration  appears  to  have  been 
considered  in  but  few  cases. 

The  supreme  court  of  Illinois,  in 
Travelers'  Ins.  Co.  v.  Dunlap,  160 
111.  642,  52  Am.  St.  Rep.  355,  43 
N.  E.  765,  in  considering  a  clause 
in  an  accident  policy  providing  ex- 
emption for  liability  in  case  death 
resulted  "wholly  or  partly,  directly 
or  indirectly,  from    .    .    .    taking 


poison,  contact  with  poisonous  sub- 
stances, inhaling  gas,"  etc.,  held 
that  the  foregoing  language  re- 
ferred to  death  from  poison  volun- 
tarily or  intentionally  taken,  and 
did  not  include  a  case  where  death 
resulted  from  accidental  poisoning. 
And  again  in  Metropolitan  Acci. 
Asso.  v.  Froiland,  161  111.  30,  52  Am. 
St.  Rep.  359,  43  N.  E.  766,  the  same 
court  similarly  construed  the  fol- 
lowing clause :  "I  agree  that  the  in- 
surance shall  not  be  held  to  extend 
...  to  poison  in  any 'way  taken, 
administered,  absorbed,  or  inhaled," 
and  held  that  the  words  "in  any 
way  taken"  related  to  the  mode  or 
manner  in  which  the  poison  was 
taken,  and  not  to  the  motive  of  the 
insured  in  taking  it. 

In  Paul  V.  Travelers'  Ins.  Co.  112 
N.  Y.  472,  3  L.R.A.  443,  8  Am.  St. 
Rep.  758,  20  N.  E.  347,  the  insured 
met  his  death  from  gas  escaping  in- 
to a  I'oom  in  a  hotel  in  which  he 
was  sleeping.  The  poison  clause 
contained  in  the  policy  was  as  fol- 
lows :  "Provided,  always,  that  this 
insurance  shall  not  extend  .  .  . 
to  any  death  or  disability  which  may 
have  been  caused  .  .  .  nor  by 
the  taking  of  poison,  contact  with 
poisonous  substances,  or  inhaling 
of  gas.    .    .    ." 

The  court,  in  the  course  of  the 
opinion,  said:  "But,  in  expressing 
its  intention  not  te  be  liable  for 
death  from  'inhaling  of  gas,'  the 
company  can  only  be  understood  to 
mean  a  °  voluntary  and  intelligent 
act  by  the  insured,  and  not  an  in- 
voluntary and  unconscious  act.  .  .  . 
To  hold  that  the  death  of  plaintiff's 
intestate  was  caused  by  the  inhaling 
of  gas,  within  the  meaning  of  this 
policy,  would  be  to  construe  its 
terms  contrary  to  the  usual  import 
of  language,  and  in  fact  to  hold, 
against  the  finding,  that  the  death 
was  not  accidental." 

The  supreme  court  of  Pennsylva- 
nia, in  Pickett  v.  Pacific  Mut.  L.  Ins. 
Co.  144  Pa.  79,  13  L.R.A.  661,  27 
Am.  St.  Rep.  618,  22  Atl.  871,  con- 
struing a  similar  clause,  adopted 
the  same  construction.  To  the  same 
effect  see  Fidelity  &  C.  Co.  v.  Low- 
enstein,  38  C.  C.  A.  29,  46  L.R.A. 
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450,  97  Fed.  17,  and  Travelers'  Ins. 
Co.  V.  Ayers,  217  III.  890,  2  L.R.A. 
(N.S.)  168,  75  N.  E.  506. 

Many  more  cases  of  similar  im- 
port are  reported.  It  will  be  ob- 
served that  in  each  of  the  above 
cases  the  court  limited  the  applica- 
tion of  the  exception  to  cases  in 
which  the  poison  or  gas  was  volun- 
tarily taken  or  inhaled,  and  declined 
to  give  effect  thereto,  in  cases  where 
it  was  shown  that  death'  resulted 
from  the  unconscious  or  involun- 
tary taking  of  poison,  or  inhalation 
of  gas.  The  language  of  the  clause 
in  the  case  at  bar  provides  exemp- 
tion from  liability  from  death  re- 
sulting from  poison  "voluntarily  or 
involuntarily  taken."  It  is  conceded 
that  deceased  did  not  voluntarily  or 
intentionally  take  poison.  Strychnine 
in  sufficient  quantity  to  produce 
death  in  some  unknown  manner  got 
into  the  mixture  which  deceased 
drank  from  a  graduate  in  the  drug 
store,  and  was  unintentionally  taken 
by  him.  In  Kennedy  v.  ^tna  L.  Ins. 
Co.  31  Tex.  Civ.  App,  509,  72  S.  W. 
602,  the  Texas  court  of  appeals, 
construing  the  identical  language 
under  consideration,  said: 

"Death  having  resulted  from  the 
taking  of  poison,  the  main  conten- 
tion arises  from  that  portion  of  the 
clause  which  exempts  the  company 
from  liability  for  death  resulting 
from  the  'voluntary  or  involuntary 
taking  poison.'  The  appellant  con- 
tends that  the  terms  'voluntary'  and 
'involuntary,'  as  used  in  the  policy, 
do  not  include  the  'accidental'  tak- 
ing of  poison.  The  taking  of  poi- 
son in  this  instance,  being  uninten- 
tional, was  not  a  voluntary  taking, 
as  that  term  is  used  in  the  policy ; 
therefore,  the  taking  was  accident- 
al. The  taking  of  poison  being  ac- 
cidental, liability  would  accrue,  un- 
less such  an  accidental  taking  is 
excluded  by  the  term  'involuntary.' 
The  definition  or  meaning  of  this 
term,  as  used,  is  limited  by  counsel 
for  appellant  to  an  act  that  is  forced 
upon  one,  which  he  cannot  help.  It 
is  true  that  the  term  embraces  that 
meaning.  It,  however,  as  commonly 
used,  has  a  broader  and  more  com- 


prehensive meaning,  and  there  is 
nothing  in  the  policy  limiting  it  to 
the  restricted  sense  contended  for 
by  counsel.  The  term  is  defined  in 
the  Century  Dictionary  and  Cyclo- 
pedia as,  'Not  voluntary  or  willing; 
contrary  or  opposed  to  will  or  de- 
sire I  independent  of  volition  or  con- 
senting action  of  mind;  unwilling; 
unintentional.'  The  presence  of 
these  very  elements  in  taking  the 
poison' is  what  constitutes  the  tak- 
ing accidental.  Without  these  there 
could  be  no  accident.  He  did  not 
intend  to  take  poison ;  he  took  it  by 
mistake;  hence  the  taking  was  not 
willed,  but  unintentional,  and  there- 
fore involuntary.  One  of  the  defi- 
nitions given  by  the  Century  Dic- 
tionary and  Cyclopedia  of  'volun- 
tary' is  'not  accidential.'  'Involuntary' 
is  an  antonym  of  'voluntary,'  and 
therefore,  in  this  sense,  includes  'ac- 
cidental.' 

"It  is  difficult  for  us  to  conceive 
of  a  case  of  taking  poison  that  is 
not  included  in  either  the  term  'vol- 
untary' or  'involuntary,'  as  used  in 
the  policy.  The  usual  and  ordinary 
meaning  of  the  terms  would  include, 
in  one  or  the  other,  every  manner 
of  taking  poison;  therefore,  we  do 
not  feel  warranted  in  giving  to 
them  a  meaning  less  restricted  than 
they  usually  import." 

The  New  York  court  of  appeals  in 
Porter  v.  Preferred  Acci.  Ins.  Co. 
186  N.  Y.  599,  79  N.  E.  1114,  af- 
firmed the  holding  of  the  lower 
court  reported  in  109  App.  Div.  103, 
95  N.  Y.  Supp.  682,  that  death  from 
gas  involuntarily  inhaled  by  de- 
ceased while  sleeping  in  a  room  in 
a  hotel  came  within  the  exception  of 
a  policy,  providing  exemption  from 
liability  in  case  death  resulted  from 
the  "voluntary  or  involuntary  inhal- 
ation of  any  gas  or  any  anaesthetic, 
.  .  .  .  or  injury  fatal  or  nonfatal, 
resulting  from  any  poison  or  infec- 
tion accidentally  or  otherwise  taken, 
administered,  absorbed,  or  inhaled."  ' 
As  bearing  upon  the  question  here 
presented,  attention  is  also  called  to 
the  following  cases :  Early  v.  Stand- 
ard Life  &  Acci.  Ins.  Co.  113  Mich. 
58,  67  Am.  St.  Rep.  445,  71  N.  W. 
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500;  Pollock  v.  United  States  Mut. 
Acci.  Asso.  Ins.  Co.  102  Pa.  230,  48 
Am.  Rep.  204 ;  Kasten  v.  Interstate 
Casualty  Co,  99  Wis.  73,  .40  L.RA. 
651,  74. N.  W.  534. 

liiere  is  a  long  line  of  authorities 
in  harmony  with  Paul  v.  Travelers' 
Ins.  Co.  supra,  and  like  cases  cited, 
but  the  language  of  the  policy  inr 
rolved  in  none  of  them  was  identical 
with  that  in  the  case  at  bar.  As  sug- 
gested, the  basis  for  the  holding  in 
each  of  this  line  of  cases  is  that  the 
clause  excepting  the  insurer  from 
liability  was  designed  to  cover  only 
cases  where  the  poison  was  con- 
sciously or  voluntarily  taken.  Noth- 
ing is  contained  in  any  of  them  to  inr 
dicate  that  the  conclusion  would 
not  have. been  different  if  the  clause 
had  specifically  exempted  the  in- 
sured from  liability  for  death  re- 
sulting from  poison  voluntarily  or 
involuntarily  taken.  The  word  "in- 
voluntary," as  defined  in  Funk  & 
Wagnall's  New  Standard  Diction- 
aiy,  means :  "Liacking  will  or  power 
to  choose ,'  not  under  the  control  of 
the  will  or  volition ;  taking  place  in- 
dependently of  one's  will  or  voli- 
tion; not  willed." 
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Deceased  could  not  have  intended 
to  take  a  fatal  dose  of  strychnine. 
He  did  not  voluntarily  do  so.  Its 
presence  in  the  mixture  was  un- 
known to  him.  There  was  no  exer- 
cise of  the  volition  of  the  will  in  the 
act  of  taking  the  poison,  except  in 
so  far  as  the  same  was  a  necessary 
part  of  .the  taking  of  the  concoction, 
The  poison  was  taken  independently 
of  his  will  or  volition,  and  therefore 
involuntarily..  Thus  construed,  the 
langufige  employed  in  the  exception 
contained  in  the  policy  is  given,  its 
usual  and  ordinary  meaning.  We 
cannot,  therefore,  escape  the  conclu- 
sion that  the  poison  contained  in  the 
mixture,  and  which  caused  the 
death  of  the  deceased  was  involun- 
tarily taken  by  him,  and  that  the 
facts  bring  the  case  ,,.„,„ce— c- 
clearly  within  the  cident-Kie«th 
exception  of  the  pol-  """*  *"*••"• 
icy,  and  that  no  recoveiy  can  be  had 
thereon.  As  what  is  here  said  dis- 
poses of  the  case,  other  questions 
argued  by  counsel  need  not  be  con- 
sidered. The  judgment  of  the  court 
below  is  therefore  affirmed. 

Preston,  Ch.  J.,  and  Ladd,  Gaynor, 
and  Evans,  JJ.  concur. 


ANNOTATION. 

Accident  inaurance:  provision  exempting  from  or  limiting  liability  where  deaA 
or  injury  results  from  pmaon. 


I.  Where  insured  took  poison  by  mis- 
take, 61. 

n.  Where  blood  poisoning  follows  acci- 
dental injury,  84,. 

III.  Where  insured  comes  in  contact  with 

poisonous  substance,  65. 

IV.  Miscellaneous,  66. 

Scope. 

As  appears  from  the  title,  this  note 
is  confined  to  cases  involving  the  ap- 
plication of  specific  policy  provisions 
with  respect  to  death  or  injury  from 
poison,  and  is  not  concerned  with  cases 
uvolving  the  question  whether  death 
or  injnry  from  poison  falls  within 
other  provisions  which  do  not  deal 
specifically  with  the  subject. 

Cases  involving  exemptions  from 
liability  in  ease  of  death  from  inhaling 
Sas  are  excluded. 


/.    Where  insured  tooJe  poison  by  mis- 
take. 

It  will  be  noted  that  in  the  reported 
case  (RHiKY  v.  Interstate  Business 
Men's  Asso.  ante,  57),  a  provision  of 
the  accident  policy  that  the  insurer 
should  not  be  liable  for  the  pa]rment  of 
any  benefits  "on  account  of  disability 
or  death  resulting  from  poison  volun- 
tarily or  involuntarily  taken,  admin- 
istered, absorbed,  or  inhaled,"  was 
held  to  preclude  a  recovery  for  death 
caused  by  the  insured's  taking  medi- 
cine prepared  by  a  physician,  which 
by  mistake  contained  poison. 

The  question  whether  death  caused 
by  taking  poison  by  mistake  was  in- 
cluded within  exceptions  relating  to 
poison,  contained  in  accident  policies, 
has  been  considered  in  a  number  of 
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cases.  While  the  decisions  are  not  al- 
together in  harmony,  a  part  of  the  ap- 
parent conflict  in  the  conclusions 
readied  may  be  explained  by  the  dif- 
ference in  the  phraseology  employed 
in  the  provisions  of  the  policies. 

In  the  following  cases  where  the  in- 
sured took  poison  by  mistake,  the  ex- 
ceptions indicated  were  held  to  in- 
clude death  from  such  a  cause,  and  a 
recovery  on  the  policy  was  therefore 
denied.  McGlother  v.  Providence  M>ut. 
Acci.  Co.  (1898)  82  C.  C.  A.  318,  60' U. 
S.  App.  706,  89  Fed.  685  (where  the 
policy  provided  that  it  should  not 
cover  death  "resulting  wholly  or  in 
part  from  hernia  .  .  .  or  disease,  or 
from  poison,  contact  with  poisonous 
substances");  Early  v.  Standard  Life 
&  Acci.  Ins.  Co.  (1897)  118  Mich.  58, 
67  Am.  St  Rep.  445,  71  N.  W.  500) 
(where  it  was  provided  that  the  policy 
did  not  cover  death  resulting  wholly 
or  partly,  directly  or  indirectly,  "  from 
any  of  the  following  acts,  causes,  or 
conditions  when  affected  by  any  such 
act,  cause,  or  condition,"  and  among 
the  causes  were  included  "poisons, 
contact  with  poisonous  substances"); 
Hill  V.  Hartford  Acci.  Ins.  Co.  (1880) 
22. Hun  (N.  Y.)  187  (where  liability 
was  excepted  for  death  "by  the  taking 
of  poison") ;  Pollock  v.  United  States 
Mut.  Acci.  Asso.  (1888)  102  Pa.  230, 
48  Am.  Rep.  204  (provision  that 
policy  should  not  extend  to  death  or 
disability  which  might  have  been 
caused  "by  the  taking  of  poison"); 
Kennedy  v.  ^tna  L.  Ins.  Co.  (1903)  31 
Tex.  Civ.  App.  509,  72  S.  W.  602 
(where  the  policy  excepted  liability 
for  death  "resulting  wholly  or  par- 
tially, directly  or  indirectly,  from  any 
of  the  following  causes  .  .  .  volun- 
tarily or  involuntarily  taking  poi- 
son") ;  Cole  v.  Accident  Ins.  Co.  (1887) 
61  L.  T.  N.  S.  (Eng.)  227  (where  there 
was  a  proviso  that  the  insurance 
should  not  extend  to  death  by  poison). 

The  court  in  Kennedy  v.  ^tna  L. 
Ins.  Co.  (Tex.)  supra,  said:  "It  is  a 
general  rule  of  construing  insurance 
policies  where  there  is  any  ambiguity 
that  renders  the  terms  susceptible  of 
two  constructions,  to  give  that  con- 
struction which  is  most  favorable  to 
the  insured,  always  adhering  to  the 


principle  that  in  interpreting  contracts 
the  inquiry  should  be,  what'  obliga- 
tions the  parties  intended,  to  assume, 
giving  to  the  language  used  its  usual 
signification  in  connection  with  the 
subject-matter  and  the  circumstances 
under  which  it' was  made.  Thus  con- 
struing the  contract  under  considera- 
tion, is  the  company  exempted  from 
liability,  the  deceased  having  come  to 
his  death  by  unintentionally  taking 
poison?  The  allegations  of  the  peti- 
tion show  that  death  was  produced  by 
an  accident.  The  policy  was  issued 
to  cover  accidents,  and  unless  the  ex- 
emption clause  is  sufficiently  broad 
and  comprehensive  as  to  cover  such  an 
accident,  then  the  company  should 
be  held  liable.  The  courts  which  have 
passed  upon  similar  clauses  are  not  in 
harmony,  some  of  them  going  to  the 
extreme  limit  in  construing  them 
against  the  companies.  There  is  no 
reasonable  theory  upon  which  the  con- 
flict can  be  reconciled.  We  will,  there- 
fore, follow  that  line  which,  in  our 
opinion,  conforms  to  the  well-recog- 
nized principles  governing  the  con- 
struction of  contracts.  Death  having 
resulted  from  the  taking  of  poison,  the 
main  contention  arises  from  that  por- 
tion of  the  clause  which  exempts  the 
company  from  liability  for  death  re- 
sulting from  the  'voluntary  or  invol- 
untary taking  poison.'  The  appellant 
contends  that  the  terms  Voluntary' 
and  'involuntary'  as  used  in  the  policy 
do  not  include  the  'accidental'  taking 
of  poison.  The  taking  of  poison  in 
this  instance,  being  unintentional,  was 
not  a  voluntary  taking  as  that  term  is 
used  in  the  policy,  therefore  the  taking 
was  accidental.  The  taking  of  poison 
being  accidental,  liability  would  ac- 
crue unless  such  an  accidental  taking 
is  excluded  by  the  term  'involuntary 
The  definition  or  meaning  of  this  term, 
as  used,  is  limited  by  counsel  for  ap- 
pellant to  an  act  that  is  forced  upon 
one,  which  he  cannot  help.  It  is  true 
that  the  term  embraces  that  meaning. 
It,  however,  as  commonly  used,  has  a 
broader  and  more  comprehensive 
meaning,  and  there  is  nothing  in  the 
policy  limiting  it  to  the  restricted 
sense  contended  for  by  counsel.  The 
term  is  defined  in  the  Century  Diction- 
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ary  and  Cyclopedia  as:  'Not  volun- 
tary or  willing;  contrary  or  opposed 
to  will  or  deure;  independent  of  voli- 
tion or  consenting  action  of  mind;  un- 
willing; unintentional.'  The  presence 
of  these  very  elements  in  taking  the 
poison  is  what  constitutes  the  taking 
accidental.  Without  these  there  could 
be  no  accident.  He  did  not  intend  to 
take  poison;  he  took  it  by  mistake; 
hence  the  taking  was  not  willed,  but 
unintentional,  and  therefore  involun- 
tary. One  of  the  definitions  given  by 
the  Centary  Dictionary  and  Cyclopedia 
of  volontary  is  'not  accidental.'  In- 
voluntary is  an  antonym  of  voluntary, 
and  therefore,  in  this  sense,  includes 
'accidental.'  It  is  difficult  for  us  to 
conceive  of  a  case  of  taking  poison 
that  is  not  included  in  either  the  term 
"voluntary'  or  'involuntary,'  as  used 
in  the  policy.  The  usual  and  ordinary 
meaning  of  the  terms  would  include, 
in  one  or  the  other,  every  manner  of 
taking  poison;  therefore  we  do  not 
feel  warranted  in  giving  to  them  a 
meaning  less  restricted  than  they  usu- 
ally import." 

And  it  has  been  held  that  death 
caused  by  accidentally  eating  spoiled 
oysters  is  clearly  within  a  clause  of 
an  accident  policy  providing  that  it 
should  not  cover  injuries  resulting 
from  poison,  or  anything  accidentally 
or  otherwise  taken  or  absorbed.  Mary- 
land Casualty  Co.  v.  Hudgins  (1903) 
97  Tex.  124,  64  L.R.A.  349, 104  Am.  St. 
Rep.  857,  76  S.  W.  745,  1  Ann.  Cas. 
252. 

In  Dezell  v.  Fidelity  &  C.  Co.  (1903) 
176  Mo.  263,  75  S.  W.  11(^  an  excep- 
tion in  a  policy  that  it  did  not  cover 
"injuries,  fatal  or  otherwise,  result- 
ing from  poison  or  anything  acciden- 
tally or  otherwise  taken,  administered, 
absorbed,  or  inhaled"  was  held  not  to 
preclude  a  recovery,  it  appearing  that 
the  insured's  death  was  caused  by 
taking  an  overdose  of  morphine  which 
bad  been  prescribed  by  a  physician 
to  relieve  pain.  The  court  in  this 
case  said:  "It  will  be  observed  that 
it  is  not  limited  to  poison,  but  extends 
to  'anything,'  and  is  not  confined  to 
poison  or  anything  taken,  but  includes 
poison  or  anything  not  only  taken,  but 
also  such  as  may  be  administered,  ab- 


sorbed, or  inhaled ;  and  that  it  applies 
whether  the  same  be  accidentally  or 
intentionally  done.  Literally  con- 
strued, it  would  cover  everything 
known  to  man  that  would  injure  or 
kill,  whether  taken  by  the  assured 
himself,  or  administered  to  him .  by 
a  physician,  or  whether  absorbed  or 
inhaled  without  and  in  spite  of  him- 
self or  with  the  aid  of  anyone  else, 
or  as  the  result  of  natural  laws.  It 
would  also  cut  off  recovery  where  the 
poison  or  anything  was  taken  or  ad- 
ministered to  save  life  and  was  given 
for  the  best  and  most  scientific  rea- 
sons, as  fully  and  completely  as  if  it 
was  taken  with  suicidal  intent.  If 
this  was  the  true  meaning  and  intent 
of  the  insurer,  it  ought  to  have  been 
expressed  in  such  unequivocal  and 
plain  words  that  there  could  be  no  mis- 
understanding its  meaning.  Instead 
of  employing  the  negative  form  of  ex- 
pression and  clothing  the  intention  in 
such  general  terms,  it  should  have 
been  affirmatively  stated  that  the 
policy  meant  that  no  recovery  could 
be  had,  unless  the  physical  evidences 
of  the  cause  of  the  injury  were  appar- 
ent to  the  naked  eye,  and  that  the 
company  would  not  pay  for  any  injury 
unless  the  gaping  wound  told  its  own 
tale.  The  better  reason  supports  the 
rule  that  such  exceptions  in  such 
policies  do  not  cover  medicine  (even 
though  it  contain  poison)  or  anything 
taken  or  administered  in  good  faith 
to  alleviate  physical  pain,  even  though 
it  results  in  unexpected  and  uninten- 
tional death." 

This  case  was  followed  in  Beile  v. 
Travelers'  Protective  Asso.  (1910) 
155  Mo.  App.  629, 135  S.  W.  497,  where 
the  insured  died  as  a  result  of  chloro- 
lorm  administered  by  a  physician  pre- 
paratory to  an  operation  and,  a  provi- 
sion that  the  policy  should  not  cover 
injuries,  "fatal  or  otherwise,  result- 
ing from  any  poison  or  infection,  or 
from  anything  accidental  or  otherwise 
taken,  administered,  absorbed,  or  in- 
haled," was  held  not  to  cover  medicine, 
even  though  it  contained  poison,  or 
anything  taken  or  administered  in 
good  faith  to  alleviate  physical  pain, 
even  though  it  resulted  in  unexpected 
and  unintentional  death. 
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And  in  Mutual  Acci.  Asso.  v.  Tuggle 
(1890)  39  III.  App.  609,  reversed  on 
another  point  in  (1891)  188  111.  428, 
28  N.  E.  1066,  where  the  insured  took 
an  overdose  of  laudanum  which  caused 
his  death,  recovery  was  sustained,  not- 
withstanding an  exception  from  liabil- 
ity in  case  of  "the  taking  of  poison  in 
any  manner,"  the  court  stating,  in  an- 
swer to  the  argument  that  this  clause 
had  been  overlooked  by  the  lower 
court,  that  although  it  was  not  dis- 
cussed in  the  opinion  they  could  not 
assume  that  it  was  overlooked. 

And  in  Metropolitan  Acci.  Asso,  v. 
Froiland  (1896)  161  111.  30,  52  Am.  St. 
Rep.  359,  43  N.  E.  766,  affirming  (1895) 
69  111.  App.  622,  following  Travelers' 
Ins.  Co.  V.  Dunlap  (UL)  infra,  a  re- 
covery for  death  resulting  from  the 
taking  of  chloral  by  mistake  for  water 
was  held  not  excluded  by  a  provision 
that  the  insurance  should  "not  be  held 
to  extend  ...  to  poison  in  any 
way  taken,  administered,  absorbed,  or 
inhaled,"  it  being  held  that  the  words 
"in  any  way"  related  to  the  mode  or 
manner  in  which  the  poison  was  taken, 
and  not  to  the  motive  of  the  insured 
in  taking  it. 

And  in  Travelers'  Ins.  Go.  v.  Dunlap 
(1896)  160  111.  642,  52  Am.  St.  Rep. 
355,  48  N.  E.  765,  a  provision  that  the 
insurance  should  not  cover  death  or 
disability  from  "taking  poison"  was 
held  not  to  exclude  liability  for  death 
caused  by  taking  carbolic  acid  by  mis- 
take for  peppermint,  such  provision 
being  held  to  mean  the  voluntary  tak- 
ing of  poison,  and  not  to  include  cases 
of  accidental  taking.  And  it  was  fur- 
ther held  in  that  case  that  the  excep- 
tion should  not  be  construed  as  mean- 
ing the  accidental  taking  of  poison, 
on  the  theory  that  if  the  death  or  in- 
jury was  not  accidental  it  was  not 
within  the  scope  of  the  policy,  the 
court  stating  that  it  was  clear  that 
the  exception  was  something  more  than 
an  exclusion  of  what  would  otherwise 
be  included  as  accidents,  it  appear- 
ing that  the  exception  also  expressly 
excluded  suicide  by  a  sane  person, 
which  could  not  be  said  to  be  an  acci- 
dent, and  also  other  causes  of  death 
and  injury  not  accidental.  And  it 
was  also  held  that  the  argument  was 


erroneous  that  the  term  "taking  poi- 
son" could  not  be  limited  to  the  in- 
tentional taking  of  poison,  for  the 
reason  that  death  so  caused  was  cov- 
ered by  the  clause  excluding  liability 
in  case  of  suicide,  and  that  to  so  con- 
strue it  would  give  no  force  to  the 
words  "taking  poison,"  the  court  stat- 
ing that  when  the  entire  provision  was 
considered  it  was  clear  that  it  recog- 
nized that  death  might  result  from 
voluntarily  taking  poison  without 
suicidal  intent,  and  that  such  death 
would  not  be  excepted  by  the  suicide 
clause. 

'//.  Where  Mood  poiaontng  foHoum  mcel- 
dental  Uifury, 

A  situation,  which  in  a  number  of 
cases  has  given  rise  to  the  question 
whether  an  exclusion  in  an  accident 
policy  of  liability  for  injury  from  poi- 
son, etc.,  prevents  a  recovery,  has 
arisen  where  blood  poisoning  ensued 
as  a  result  of  an  accidental  injury. 

In  the  following  cases,  where  death 
resulted  from  blood  poisoning  follow- 
ing an  accidental  wound,  it  was  held 
•  that  the  blood  poisoning  was  not  an 
injury  within  the  meaning  of  the  ex- 
ceptions indicated,  the  theory  being 
that  the  death  in  such  cases  was  the 
result  of  the  wound,  and  that  the  in- 
fection was  merely  an  incident  to  the 
original  injury.  Central  Acci.  Ins.  'Co. 
V.  Rembe  (1906)  220  III.  151,  6  Ann. 
Cas.  155,  6  L.R.A.(N.S.)  988,  110  Am. 
St.  Rep.  236  (where  the  provision  was 
"taking  of  poison,  or  contract  with 
poisonous  substances") ;  United  States 
Health  &  Acci.  Ins.  Co.  v.  Harvey 
(1906)  129  HI.  App.  104  (where  the 
provision  limited  liability  in  cases 
of  "poison  or  infection") ;  Simpkins  v, 
Hawkeye  Commercial  Men's  Asso. 
(1910)  148  Iowa,  543,  126  N.  W.  192 
(where  liability  was  excepted  for  in- 
juries "from  the  intentional  taking  of 
poison,  and  from  contact  with  poison- 
ous substances") ;  Omberg  v.  United 
States  Mut.  Acci.  Asso.  (1897)  101  Ky. 
303,  72  Am.  St.  Rep.  413,  40  S.  W.  909 
(where  the  policy  excluded  liability 
for  injuries  or  death  "from  poison  in 
any  form  or  manner,"  or  "from  contact 
with  poisonous  substances") ;  Garvey 
V.  Phcenix  Preferred  Acci.  Ins.  Co. 
(1908)   123  App.  Div.  106,  108  N.  Y. 
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Supp.  186  (where  there  was  a  limita- 
tion of  liability  in  the  event  of  injuries 
or  disability  resulting  directly  or  indi- 
rectly from  poison  or  infection) ;  Cary 
V.  Preferred  Aeci.  Ins.  Co.  (1906)  127 
Wis.  67,  5  LuRA.(N.S.)  926,  116  Am. 
St  Rep.  997, 106  N.  W.  1066, 7  Ann.  Cas. 
484  (where  there  was  an  exemption  of 
liability  for  injuries  "resulting  from 
any  poison  or  infection,  or  from  any- 
thing accidentally  or  otherwise  taken, 
administered,  absorbed,  or  inhaled"). 

And  in  Ballagh  v.  Interstate  Busi- 
ness Men's  Acci.  Asso.  (1916)  176 
Iowa,  110,  L.R.A.1917A,  1050,  155  N. 
W.  241,  it  was  held  that  full  liability 
on  an  accident  policy  could  not  be 
avoided  in  case  of  death  from  blood 
poisoning,  resulting  from  infection  of 
a  wound  which  was  within  the  terms 
of  the  policy,  because  of  a  provision 
that  there  should  be  no  liability  for 
death  resulting  from  infection,  except 
that  whenever,  as  a  direct  result  of  an 
injury,  the  skin  should  be  abraded, 
and  there  should  be  introduced  into 
the  system  through  the  abrasion,  and 
by  the  instrument  causing  it,  any  spe- 
cific facteria  which  should  produce 
blood  poisoning,  the  insurer's  liability 
should  be  a  percentage  of  the  face  of 
the  policy. 

In  Finucane  v.  Standard  Acci.  Ins. 
Co.  (1918)  184  App.  Div.  280, 171  N.  Y. 
Supp.  1018,  where  a  policy  insuring 
against  death  resulting  directly  or  in- 
directly, exclusively  and  independent- 
ly of  all  other  causes,  from  accidental 
bodily  injuries,  contained  a  provision 
for  limited  liability,  "where  either  the 
injury  causing  the  loss  or  the  loss  it- 
self results  from  or  is  contributed  to 
by  any  poison,  disease,  infection,"  etc., 
this  provision  was  held  to  apply  only 
to  poison,  disease,  or  infection  from 
which  the  insured  was  suffering  prior 
to  and  at  the  time  of  an  accident,  and 
not  to  be  applicable  where  the  insured 
accidentally  struck  her  leg  and  caused 
an  abrasion  of  the  skin  which  became 
infected,  and  resulted  in  blood  poison- 
ing and  death. 

In  Farner  v.  Massachusetts  Mut. 
Acci.  Asso.  (1907)  219  Pa.  71,  123  Am. 
St  Rep.  621,  67  Atl.  927,  where  the 
policy  insured  against  accidental  in- 
jnries  resulting  in  death,  and  also  pro- 
2  A.L.B.— 6. 


vided  for  indemnities  in  case  of  cer- 
tain sicknesses,  and  provided  that  all 
cases  of  "contact  with  poison  or  poi- 
sonous or  infectious  substances  are 
covered  only  under  the  health  provi< 
sions  of  this  policy,"  it  was  held  that 
the  policy  was  prima  facie  an  accident 
policy,  and  that  the  insured's  death, 
which  resulted  from  poisonous  inocu- 
lation, due  to  the  bite  of  a  dog,  was 
proximately  due  to  the  bite,  and  that 
recovery  should  therefore  be  allowed 
under  the  accident  provisions  of  the 
policy. 

And  where  a  policy  provided  that 
"In  the  event  of  any  claim  arising  un- 
der this  policy  (irrespective  of  its 
cause)  due  directly  or  indirectly,  whol- 
ly or  in  part,  to  sunstroke,  peritonitis, 
.  .  .  blood  poisoning,  .  .  .  then 
and  in  all  such  cases  benefits  shall  be 
paid  solely  under  illness  benefits,  as 
provided  under  clause  5  of  this  policy ; 
except  that  in  the  event  of  claim  aris- 
ing, due  to  infection  or  blood  poison- 
ing following  immediately  after  and  as 
a  direct  result  of  accident,  such  infec- 
tion or  poisoning  having  its  inception 
while  insured  is  under  the  care  of  a 
physician,  then,  in  such  ct^e,  benefits 
shall  be  paid  under  accident  benefits," 
as  provided  in  designated  clauses,  it 
was  held,  it  appearing  that  the  insured 
died  of  peritonitis,  resulting  from  in- 
fection, which  in  turn  was  caused  by 
an  accident  and  followed  immediately 
thereafter  and  as  a  direct  result  of  it, 
that  accident  benefits  might  be  recov- 
ered. Pacific  Mut.  L.  Ins.  Co.  v.  Mc- 
Cabe  (1914)  157  Ky.  270,  162  S.  W. 
1136. 

In  Gertz  v.  Glover  Leaf  Casualty  Co. 
(1916)  197  UL  App.  462,  it  is  stated  in 
an  abstract  of  the  opinion  that,  under 
a  policy  of  accident  and  health  insur- 
ance, which  provided  for  a  payment  in 
case  of  death  from  sickness,  a  provi- 
sion that  disability  from  ulcers  and 
blood  poisoning  should  be  classified 
as  sickness  excluded  any  claim  for 
payments  for  accidental  death  from 
an  ulcer  of  the  foot,  alleg^  to  have 
been  due  to  blood  poisoning  as  the  re- 
sult of  coal  striking  the  foot. 

///.    Where  injured   cornea  in   contact 
with  poiaonotta  aubatanae. 

In    Railway    Mail    Asso.    V.    Dent 
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(1914)  L.K.A.1915A,  314,  130  C.  C.  A. 
387,  213  Fed.  981,  affirming  (1910)  183 
Fed.  840,  the  insured's  death,  which 
was  due  to  his  contact  with  poison 
ivy,  which  resulted  in  the  spread  of 
an  eruption  over  his  whole  body,  was 
held  ,not  due  to  poison  or  other  inju- 
rious matter  "taken  or  administered," 
accidentally  or  otherwise. 

But  in  Preferred  Acci.  Ins.  Co.  v. 
Robinson  (1908)  45  Fla.  525,  61  L.R.A. 
145,  33  So.  1005,  3  Ann.  Cas.  931,  under 
a  policy  providing  that,  subject  to  all 
of  the  provisions  and  conditions  there- 
in,  it  insured  against  the  effects  of 
bodily  injury  caused  solely  by  exter- 
nal, violent,  and  accidental  means,  and 
further  providing  that  it  did  not  cover 
an  injury  "resulting  from  any  poison 
or  infection,  or  from  anything  acci- 
dentally or  otherwise  taken,  adminis- 
tered, absorbed,  or  inhaled,"  it  was 
held  that  there  could  be  no  recovery 
for  an  injury  to  the  insured's  eye  from 
poison  absorbed  by  accidentally  com- 
ing in  contact  with  poison  ivy,  since 
such  injury  came  within  the  exception. 

And  in  Kasten  v.  Interstate  Casualty 
Co.  (1898)  99  Wis.  73,  40  L.R.A.  651, 
74  N.  W.  534,  where  the  accident  pol- 
icy contained  a  condition  that  the  lia- 
bility of  the  insurer  should  not  extend 
to  injuries,  fatal  or  otherwise,  result- 
ing wholly  or  in  part  from  poison  or 
anj^hing  accidentally  or  otherwise 
taken,  administered,  absorbed,  or  in- 
haled, it  was  held  that  death  caused 
by  blood  poisoning,  from  the  effects 
of  absorption  of  septic  poisoning  from 
germs  in  cotton  inserted  by  a  dentist 
to  stop  hemorrhage  was  clearly  within 
the  condition,  and  precluded  a  recov- 
ery on  the  policy. 

In  Bacon  v.  United  States  Mut.  Acci. 
AsBO.  (1887)  44  Hun  (N.  Y.)  599,  an 
exception  in  an  accident  policy  that  it 
"shall  not  extend  ...  to  any  death 
or  disability  which  may  have  been 
caused  wholly  or  in  part  ...  by 
poison  in  any  manner  or  form,"  was 
held  not  to  include  death  from  blood 
poisoning  which  was  due  to  malignant 
pustule,  communicated  from  the  skin 
or  bodies  of  animals,  the  expression 
"death  by  poison"  being  well  under- 
stood '  in  the  ordinary  language,  and 
not  extending  to  such  a  case. 


IV,   MiaceUanemu. 


In  Miller  v.  Fidelity  &  C.  Co.  (1899) 
97  Fed.  836,  where  the  insured  died 
from  injuries  sustained  by  swallowing 
hard,  pointed,  and  resistant  sub- 
stances of  food,  which  perforated  his 
intestinal  canal,  it  was  held  that  re- 
covery was  not  excluded  by  a  provision 
of  the  policy  that  it  should  not  cover 
injuries  "resulting  from  poison,  or 
anything  accidentally  or  otherwise 
taken,  administered,  absorbed,  or  in- 
haled," it  being  held  that  the  food  was 
eaten,  and  not  "taken,"  within  the 
meaning  of  the  provision. 

In  Meehan  v.  Trader  &  Travelers' 
Acci.  Co.  (1901)  34  Misc.  158,  68  N.  Y. 
Supp.  821,  where  the  policy  provided 
that  the  insurer  should  not  be  liable 
for  "injuries,  fatal  or  otherwise,  re- 
sulting directly  or  indirectly  from  or 
in  any  wise  contributed  to  by  .  .  . 
poison  in  any  form  or  manner,  or  con- 
tact with  poisonous  substances,"  it 
was  held  that  no  recovery  could  be  had 
for  injuries  sustained  because  of  car- 
bolic acid,  which  was  thrown  on  the 
insured  by  another,  the  court  refusing 
to  sustain  the  insured's  contention 
that  the  word  "poison"  meant  a  sub- 
stance taken  internally,  and  the  fur- 
ther contention  that  the  words,  "con- 
tact with  poisonous  substances," 
meant  a  voluntary  and  conscious  ac- 
tion of  the  insured. 

In  Preferred  Mut.  Acci.  Asso.  v.  Bei- 
delman  (1889)  1  Monaghan  (Pa.)  481, 
where  the  insured  was  bitten,  or  stung 
by  a  venomous  insect,  and  thereby  dis- 
abled, the  question  whether  the  injury 
resulted  from  poison,  within  a  provi- 
sion exempting  the  insurer  from  lia- 
bility for  any  injury  resulting  from 
poison  in  any  form  or  manner,  was 
held  properly  left  to  the  jury,  and  a 
verdict  for  the  insured  was  sustained. 

The  plaintiff,  in  an  action  on  a  con- 
tract of  insurance  which  excepts  lia- 
bility where  death  was  caused  by  the 
"intentional  or  unintentional  taking 
of  poison,"  must  show  that  the  in- 
sured's death  did  not  come  within  the 
exception.  Pixley  v.  Illinois  Commer- 
cial Men's  Asso.  (1915)  195  111.  App. 
135. 
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Id  this  ease  where  it  was  stipulated 
that  the  insured's  death  was  due  to 
"an  overdose  of  morphine,"  and  it  ap- 
peared that  morphine  was  a  narcotic, 
an  overdose  of  which  was  poisonous, 
and  that  at  the  time  of  death  the  in- 
sured was  under  the  influence  thereof, 
such  stipulation  was  held  to  preclude 
the  plaintiff  from  recovering,  it  ap- 
pearing that  the  application  for  the 
insurance,  which  was  signed  by  plain- 
tiff, expressly  excepted  as  grounds  of 
liability  such  injuries  as  insured 
might  receive  "while  under  the  influ- 
ence of  .  .  .  narcotics,  or  in  conse- 
quence thereof  ...  or  from  inten- 
tional or  unintentional  taking  of  poi- 


son;" since  the  stipulation  necessa- 
rily admitted  that  the  insured's  death 
was  due  to  a  poisonous  dose  of  mor- 
phine. ' 
In  Bernays  t.  United  States  Mut. 
Acci.  Asso.  (1891)  45  Fed.  455,  an 
averment  that  the  policy  sued  on  was 
not  to  extend  to  or  cover  death  result- 
ing from  or  caused  by  poison  or  con- 
tact with  poisonous  substances,  and 
that  the  alleged  injury  was  caused  by 
poison  and  contact  with  poisonous 
substances,  was  held  merely  an  argu- 
mentative denial  of  a  material  allega- 
tion of  the  petition,  and  it  was  held 
not  good  as  a  plea  in  bar  to  the  action. 

J.  T.  W. 


S.  DOLMAN  et  al.,  Doing  Business  as  S.  Dolman  &  Son,  Appts-,, 

V. 

KAW  CONSTRUCTION  COMPANY. 

Kanaa»  Supreme  CoxtH-^  November  9,  1018. 
(103  Kan.  635,  176  Pac  145.) 

Evidence  —  authority  of  agent  —  account  stated. 

1.  On  the  facts  stated  in  the  opinion,  held,  that  the  chief  engineer  and 
the  general  manager  of  a  railway  construction  company,  which  was  the 
debtor,  had  authority  to  make  a  settlement,  which  it  is  held  embraced 
all  the  essential  elements  of  a  stated  account. 

[See  note  on  this  question  beginning  on  page  71.] 


Same  —  sufficiency. 

2.  A  finding  that  the  parties,  before 
the  action  was  brought,  had  arrived 
at  a  full  and  complete  settlement  of 
their  differences  under  the  contract 
upon  an  "account  stated,"  is  held  to 
be  sustained  by  the  evidence. 
Account  stated  —  when  payable. 

3.  Where  the  account  is  stated  in 
writing,  the  law  implies  an  agreement 
to  pay,  the  time  when  there  must  be 
an  agreement,  express  or  implied,  for 

Headnotes  by  PORTEB,  J. 


the  payment  of  the  balance,  is  when 
the  settlement  is  agreed  upon. 
Same  —  subsequent  disagreement 

4.  The  debtor  cannot  destroy  the 
legal  effect  of  a  stated  account  by  re- 
fusal to  pay  at  a  subsequent  time; 
and,  on  the  other  hand,  neither  can 
the  creditor  avoid  its  effect  by  refus- 
ing to  accept  the  amount  as  the  bal- 
ance due,  nor  avoid  the  force  and 
legal  effect  of  the  settlement  on  the 
ground  of  some  new  disagreement 
with  the  debtor. 


Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  for  Douglas 
County  in  favor  of  defendant  in  an  action  brought  to  recover  for  work  and 
tnaterial  furnished  in  the  construction  of  an  interurban  railway.   Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  S.  D.  Bishop  and  John  'E.  them  to  be  entitled  to  upon  their  orig- 
Dolman,  for  appellants:  inal  contract  and  cause  of  action. 

Under  the  pleadings  in  said  cause  Ritchie  v.  Topeka,  91  Kan.  623,  138 
plaintiffs  were  entitled  to  recover  Pac.  618;  1  Am.  &  Eng.  Enc  Law,  2d 
whatever  sum  the  evidence  disclosed     ed.  437;  Bloomley  v.  Grinton,  1  U.  C. 
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C.  P.  309;  Stewart  v.  St.  Louis  & 
Suburban  R.  Co.  157  Mo.  App,  245, 
137  S.  W.  46;  Rutledge  v.  Moore,  9 
Mo.  537;  Risk  v.  Dale,  188  Mo.  App. 
726,  176  S.  W.  529;  State,  Weigel, 
Prosecutor,  v.  Hartman  Steel  Co.  51 
N.  J.  L.  452,  20  Atl.  67;  Volkening  v. 
DeGraaf,  81  N.  Y.  268. 

If  there  was  fraud,  gross  mistake, 
or  failure  to  exercise  an  honest  judg- 
ment, the  final  estimate  of  the  chief 
engineer  would  not  be  binding  upon 
plaintiffs. 

Edwards  v.  Hartshorn,  72  Kan.  19,  1 
L.R.A.(N.S.)  1050,  82  Pac.  520;  Ritch- 
ie V.  Topeka,  91  Kan.  628, 138  Pac.  618. 

Messrs.  John  E.  McFadden  and  O. 
Q.  Clafin  for  appellee. 

Porter,  J.,  delivered  the  opinion 
of  the  court: 

The  action  was  orisrinally  begun 
by  plaintiffs  against  the  Kansas 
City,  Kaw  Valley,  &  Western  Rail- 
way Company  to  recover  for  work 
and  material  in  the  construction  of 
an  interurban  line  extending  from 
Kansas  City  to  Lawrence.  The 
Kaw  Valley  Construction  Company, 
which  was  the  general  contractor 
and  had  sublet  a  portion  of  the  work 
to  the  plaintiffs,  was  not  originally 
■  a  party  to  the  action,  but  subse- 
quently was  made  a  party,  and  the 
court  sustained  a  motion  to  dismiss 
the  action  as  to  the  railway  com- 
pany. 

The  case  was  tried  by  the  court 
and  findings  of  fact  were  made, 
among  which  is  a  finding  that  the 
parties  had  agreed  upon  an  account 
stated,  showing  a  certain  balance 
due  from  the  defendant  to  the  plain- 
tiffs, for  which  the  court  gave  judg- 
ment in  plaintiffs'  favor.  From  the 
judgment,  plaintiffs  appeal. 

The  findings  of  fact,  some  of 
which  we  summarize  and  others 
quote,  are  as  follow: 

"The  contract  between  the  plain- 
tiffs and  the  construction  company 
was  entered  into  on  the  19th  day  of 
March,  1915,  and  was  for  the  con- 
struction of  the  roadbed  for  the  rail- 
road from  Bonner  Springs  to  Law- 
rence. As  the  work  progressed 
monthly  estimates  were  given  to  the 
plaintiffs  by  the  chief  engineer  of 
the  construction  company,  who  was 
also  the  chief  engineer  of  the  rail- 


way company;  the  work  was  com- 
pleted about  December  1,  1915. 
From  about  October  1,  1915,  until 
February  1, 1916,  plaintiffs  had  em- 
ployed a  firm  of  engineers  to  check 
up  the  work  and  ascertain  the  true 
condition  of  tiie  account  against  the 
defendant.  While  the  work  was  in 
progress,  they  had  an  engineer  in 
their  employ  as  a  clerk,  who  gave 
his  entire  tune  to  the  work  connect- 
ed with  the  contract.  The  plain- 
tiffs are  old  contractors,  thoroughly 
familiar  with  the  work  they  were 
required  to  do  in  carrying  out  their 
contract. 

"From  some  time  in  the  latter 
part  of  December,  1915,  up  until  the 
2d  day  of  February,  1916,  the  plain- 
tiffs and  the  defendant  construction 
company  were  engaged  from  time  to 
time  in  an  endeavor  to  arrive  at  a 
settlement  of  this  entire  matter,  and 
on  February  2,  1916,  had  a  full, 
complete,  and  final  settlement,  and 
.it  was  at  that  time  ascertained  that 
there  was  due  to  the  plaintiffs  from 
the  defendant  construction  company 
$6,246.32.  In  arriving  at  this  settle- 
ment the  construction  company 
had  the  assistance  of  its  chief  engi- 
neer, and  the  plaintiffs  had  the  as- 
sistance of  their  clerk  heretofore 
mentioned,  as  also  the  figures  of 
the  special  engineer  employed  Ly 
them  as  above  stated.  After  ar- 
riving- at  the  settlement,  the  plain- 
tiffs demanded  the  amount  due  as 
ascertained  in  that  settlement,  but 
were  advised  by  the  general  man- 
ager of  the  Kaw  Construction 
Company  tiiat  certain  unpaid  bills 
had  been  presented  to  it  for  pay- 
ment, and  the  general  manager 
insisted  that  the  plaintiffs  should 
pay  these  bills,  or  permit  the  con- 
struction company  to  deduct  them 
from  the  amount  so  found  due. 
To  this  the  plaintiffs  objected,  for 
the  reason  that  said  bills  were  not 
properly  chargeable  against  them, 
and  not  properly  chargeable  against 
either  the  construction  company  or 
the  railway  company,  and  this  was 
the  only  matter  of  disagreement  be- 
tween the  parties. 

"The  evidence  does  not  disclose 
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tion  company  or  the  railway  com- 
pany. Neither  does  it  disclose  that 
the  general  manager  was  acting  in 
bad  faith  when  he  insisted  upon  their 
payment,  and  no  claim  is  made  at 
the  trial  of  this  cause  that  such  bills 
were  properly  chargeable  against 
the  plaintiffs,  the  construction  com- 
pany, or  the  railway  company. 
When  this  final  settlement  was  ar- 
rived at,  it  was  reduced  to  writing, 
but  was  never  signed  by  the 
parties." 

As  conclusions  of  law  the  court 
found: 

"The  parties  having  arrived  at  a 
full  and  complete  settlement  of  their 
differences  under  the  contract  in 
suit,  the  amount  thus  found  due 
from  the  construction  company  to 
the  plaintiffs  is  the  measure  of  the 
plaintiffs'  recovery. 

"There  should  be  a  judgment  in 
this  case  in  favor  of  tine  plaintiffs 
against  the  defendant  construction 
company  for  $6,246.32,  with  interest 
thereon  at  6  per  cent  from  February 
2,  1916,  and  for  such  costs  of  this 
action  as  accrued  from  and  after 
tiie  date  the  defendant  construction 
company  was  made  a  party  to  this 
action." 

There  are  several  complaints  with 
respect  to  rulings  of  the  trial  court, 
but  the  only  question  necessary  for 
us  to  determine  is  whether  the  par- 
ties agreed  upon  the  amount  due 
under  the  contract,  and  this  involves 
a  consideration  of  what  constitutes 
a  stated  account. 

There  is  but  little  conflict  in  the 
testimony  of  the  parties  with  re- 
spect to  what  occurred  at  the  time 
of  the  settlement.  It  appears  that 
on  January  27,  1916,  C.  L.  Dolman, 
who  had  charge  of  the  matter  for 
the  plaintiffs,  an4  his  engineer, 
Swope,  met  with  the  chief  engineer 
of  the  construction  company  in  Dol- 
man's room  in  the  hotel  in  Bonner 
Springs  for  the  purpose,  as  Dolman 
testified,  "of  making  a  complete 
and  final  settlement."  He  went  over 
the  notes  of  bis  engineer,  and  "fig- 


where  I 
thought  it  was  an  error,  and  checked 
it."  At  this  conference  it  was  found 
that  the  figures  of  the  engineer  for 
the  plaintiffs  and  the  figures  of  the 
chief  engineer  of  the  construction 
company  should  be  compared  again, 
and  Mr.  Dolman  authorized  his  en- 
gineer to  go  over  the  figures.  A 
tsrpewritten  statement  of  the  result 
was  made  up  and  given  to  Dolman, 
which  showed  the  result  reached  by 
the  chief  engineer.  Afterwards,  on 
February  2d,  Dolman  met  with  the 
chief  engineer  and  Mr.  Taylor,  man- 
ager of  the  defendant  company,  and 
there  was  an  agreement  that  the 
balance  due  the  plaintiffs  was 
$6,246.32.  The  amount  was  agreed 
upon  and  reduced  to  writing,  but 
the  writing  was  not  signed  by  either 
of  the  parties.  It  seems  that  this 
was  late  at  night,  and  the  parties 
agreed  to  meet  the  next  day,  when 
payment  was  to  be  made.  They 
did  meet  on  the  following  day,  and 
Taylor  called  the  attention  of  Dol- 
man to  the  fact  that  some  unpaid 
bills  had  been  presented  by  subcon- 
tractors, and  asked  him  to  arrange 
for  their  payment.  The  defendant's 
testimony  tended  to  show  that  Dol- 
man became  angry  at  this,  and  left 
the  room,  saying  that,  if  they  did 
not  pay  the  amount  agreed  upon,  he 
would  bring  suit.  Dolman  himself 
testified  th'at  at  the  meeting  next 
morning  he  made  a  demand  for  the 
$6,246.32,  the  amount  due  on  what 
he  calls  "the  estimate"  of  the  day 
before,  and  was  informed  that  they 
"couldn't  pay  it  until  some  of'theae 
bills  were  settled,"  and  that  he 
threatened  to  sue  them  if  the 
amount  was  not  paid,  and  then  left 
the  meeting. 

Mr.  Taylor,  the  manager  of  the 
construction  company,  testified : 
That  at  the  meeting  at  the  bank 
next  morning  he  told  Dolman  they 
were  ready  to  pay  him,  but  wanted 
him  to  take  care  of  some  bills  for 
claims  of  various  kinds,  and  that 
Dolman  said  he  expected  to  be  paid 
tile  full  amount  that  was  due  him, 
and  that  he  would  not  stand  for 
their  having  any  further  charge  of 
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his  affairs, — ^wanted  the  full  amount, 
without  regard  to  the  bills.  "I  told 
him  that  he  could  give  these  men 
orders  on  us  to  pay  the  money  due 
them,  or  we  would  forward  the  mon- 
ey to  them  and  pay  him  the  balance. 
He  said  he  would  pay  him  the  full 
amount,  or  he  would  sue  us.  He 're- 
ferred to  the  balance  due  on  the  esti- 
mate, the  only  amount  I  ever  heard 
mentioned." 

The  facts  show  all  the  essential 
elements  of  a  stated  account,  a  meet- 
ing'of  the  minds  of  the  parties  upon 
the  correctness  of  the  account,  and, 
when  this  is  shown,  the  law  implies 
an  agreement  to  pay. 

"An  account  stated  is  an  agree- 
ment, express  or  implied,  between 
parties,  .  .  .  fixing  and  deter- 
mining the  amount  due  from  one  to 
the  other  on  account,  and,  when  such 
agreement  is  made,  such  account 
stated  becomes  a  new  obligation." 
Syl.  1,  Harrison  v.  Henderson,  67 
Kan.  202,  62  L.R.A.  760,  100  Am. 
St.  Rep.  386,  72  Pac.  878. 

The  definition  given  by  1  C.  J. 
678  is: 

"An  account  stated  is  an  agree- 
ment between  parties,  who  have  had 
previous  transactions  of  a  monetary 
character,  that  all  the  items  of  the 
account  representing  such  transac- 
tions, and  the  balance  struck,  are 
correct,  together  with  -a  promise, 
express  or  implied,  for  the  payment 
of  such  balance." 

"The  meeting  of  the  minds  of  the 
parties  upon  the  correctness  of  an 
account  stated  is  usually  the  result 
of  a  statement  of  account  by  one 
party  and  an  acquiescence  therein 
by  the  other.  The  form  of  the  ac- 
quiescence or  assent  is,  however, 
immaterial,  and  may  be  implied 
from  the  conduct  of  the  parties  and 
the  circumstances  of  the  case."  1 
C.  J.  687. 

"The  statement  of  the  account 
need  not  be  in  writing,  nor  need  the 
agreement,  if  oral,  be  based  upon 
writings  evidencing  transactions  be- 
tween the  parties;  and  it  is  no  ob- 
jection that  a  part  thereof  is  in  writ* 
ing  and  a  part  oral.     So,  if  the 


account  is  stated  in  writing,  it  is  not 
necessary  that  it  be  signed  or  ac- 
knowledged in  writing."  1 C.  J.  682. 

The  main  contention  of  the  plain- 
tiffs is  that  there  was  a  failure  to 
show  an  account  stated  because  the 
defendant,  through  Mr.  Taylor,  its 
general  manager,  "not  only  refused 
to  agree  that  the  sum  so  certified 
was  the  balance  due,  or  to  promise 
to  pay  the  same,  but  expressly  re- 
fused to  pay  it,  claiming  that  about 
$4,000  of  claims  against  appellants' 
subcontractors  should  be  deducted 
therefrom."  It  is  insisted  that  every 
essential  element  of  the  definition 
of  a  stated  account  was  lacking. 
We  do  not  concur  in  this  con- 
tention. The  findings  do  not  show 
that  the  general 
agree  that  the  sum  fJi^et^S^. 
manager  refused  to 
certified  was  the  balance  due,  or  to 
promise  to  pay  the  same  when  the 
settlement  was  agreed  upon.  The 
findings  and  the  evidence  are  to  the 
contrary,  nor  is  there  a  finding  that 
the  representatives  of  the  defendant 
"expressly  refused  to  pay  it"  when 
the  matter  of  the  subcontractors' 
claim  was  discussed.  The  evidence 
of  both  sides  is  that,  when  Dolman 
demanded  the  $6,246.32,  he  was  told 
they  were  ready  to  pay  him,  but 
wanted  him  to  take  care  of  certain 
bills. 

The  timp  when  there  must  be  an 
express  or  implied  agreement  to  pay 
is  when  the  parties  agree  on  the 
amount  due  from  .„„.._,  .♦_»..^ 
the  debtor  ,to  the  wuen 
creditor.  The  con-  •»•»'•'"•• 
tention  that  the  refusal  to  pa^  on 
the  day  following  destroyed  the  le' 
gal  effect  of  the  agreement  entered 
into  when  the  account  was  stated  is 
not  sound.  An  action  may  be 
brought  on  an  account  stated,  where 
the  debtor  refuses  to  comply  with 
his  agreement  £o  pay.  The  settle- 
ment set  at  rest  all  controversy  as 
to  the  amount  the  plaintiffs  were 
entitled  to  receive  from  defendant. 

The  debtor  cannot  destroy  the  le- 
gal effect  of  the  settlement  by  his 
refusal  to  pay  at  a  subsequent  time ; 
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and.  on  the  otiier  hand,  neither  can 
the  creditor  avoid 
the  effect  of  his 
agreement  by  refus- 
ing to  accept  the  amount  as  the  bal- 
ance due,  nor  can  he  avoid  the  force 
and  legal  effect  of  the  settlement 
on  the  ground  of  some  new  dis- 
agreement with  the  debtor.  Were 
it  otherwise,  either  party  could  sub- 
sequently destroy  the  binding  force 
of  the  contract  of  settlement  by  pro- 
voking a  disagreement,  and  thus 
take  advantage  of  his  own  wrong; 
and  settlements  of  disputed  ac- 
counts would  amount  to  nothing 
until  payment  was  actually  made 
and  accepted. 

Another  contention  is  that  the 
chief  enfnneer  of  the  railway  com- 
pany was  without  authority  to  enter 
into  a  binding  contract  between  the 
original  contractor  and  the  subcon- 
tractors. First,  it  is  said  that  a 
stated  account  creates  a  new  obli- 
gation, and  Harrison  v.  Henderson, 
67  Kan.  202,  62  L.R.A.  760, 100  Am. 
St  Rep.  386,  72  Pac.  878,  is  cited, 
in  which  it  was  said  that  the  stated 
account  "becomes  a  new  obligation 
and  takes  the  place  of  the  one  on 
the  prior  account."  (Syl.  1.)  Next, 
it  is  said  that  the  duties  and  powers 
of  a  chief  engineer  of  a  railway 
company,  as  between  contractors 
and  subcontractors,  are  such  that  he 
had  no  authority  to  make  a  contract 
for  either,  and  the  case  of  Ritchie 
V.  Topeka,  91  Kan.  615,  622,  138 
Pac.  618,  620,  is  cited,  in  which  it 
was  said:  "The  fact  that  the  engi- 
neer was  vested  with  supervising 
power  and  authority  to  interpret 
specifications  and  determine  disput- 
&i  questions  that  might  ar^se  be- 


tween the  city  and  the  contractor 
gave  him  no  authority  to  ihake  a 
new  contract." 

The  completed  sentence  reads: 
"Nor  to  approve  claims  for  work 
and  material  not  furnished." 

In  that  case  the  engineer,  by 
fraud  and  collusion  with  the  con- 
tractor, had  approved  claims  of  the 
latter,  which  the  city  paid,  for  re- 
moving solid  rock,  where  in  fact  he 
had  removed  only  loose  rock.  In  the 
present  case,  Taylor,  the  general 
manager  of  the  construction  com- 
pany, made  the  settlement,  and  the 
court  finds  that  he  was  assisted  by 
the  chief  engineer  of  the  construc- 
tion company.  Moreover,  the  parties 
were  not  making  a  new  and  in- 
dependent contract  for  the  construc- 
tion of  the  railway,  but  merely  a 
settlement  between  the  construction 
company  and  the  plaintiffs  as  to  the 
sum  due  to  plaintiffs  upon  the  orig- 
inal contract.  The  stated  account 
became  a  new  obligation,  taking  the 
place  of  the  former  obligation  for 
payment,  but  not  the  place  of  the 
contract  for  constructing  the  rail- 
way. 

The  finding  that  there  was  a  full 
and  complete  settlement  and  an  ac- 
count    stated     be- 
tween the  parties  is  ti>orur°of  *"* 
supported  by  abund-  rSJi^dr"^*""* 
ant    evidence    and 
cannot  be  disturbed. 

In  view  of  the  settlement  between 
the  parties,  the  other  rulings  of  the 
court,  of  which  complaint  is  made, 
become  of  no  importance. 

The  judgment  is  affirmed. 

Petition  for  rehearing  denied  De- 
cember 14,  1918. 


ANNOTATION. 
Aodiority  of  agent  to  assent  to  account  stated. 


L  Generally,  71. 
II.  Particular  agents  in  general,  74. 

III.  Officers  of  corporations,  77. 

IV.  Bookkeepers  and  clerks,  79. 
V.  Husband  and  wife,  81. 

This  note  does  not  embrace  ques- 
tions as  to  the  authority  of  arbitrators, 
public  officers,   partners,   and   other 


joint  debtors,  or  such  representatives 
as  executors,  administrators,  receiv- 
ers, and  assignees  for  the  benefit  of 
creditors. 

/.  Oenerally. 

An  authorised  agent  may,  of  course, 
participate  in  the  settlement  of  an  ac- 
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count,  or  assent  to  an  account  so  as 
to  make  it  a  stated  account  as  against 
his  principal. 

United  States. — ^Davis  v.  George- 
town Bridge  Co.  (1803)  1  Cranch,  C. 
C.  147,  Fed.  Cas.  No.  3,637. 

Alabama.— Stowe  v.  Sewall  (1832) 
3  Stew.  &  P.  67;  Powell  v.  Wade 
(1895)  109  Ala.  95,  55  Am.  St.  Rep. 
915,  19  So.  500. 

Arkansas. — St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Camden  Bank  (1886)  47  Ark. 
541,  1  S.  W.  704. 

California. — Smith  v.  Sinbad  De- 
velopment Co.  (1909)  11  Cal.  App.  253, 
104  Pac.  706;  E.  W.  McLellan  Co.  v. 
East  San  Mateo  Land  Co.  (1913)  166 
Cal.  736,  137  Pac.  1145. 
.  Colorado. — Gutshall  v.  Cooper 
(1910)  48  Colo.  160,  109  Pac.  428. 

Hawaii — Scott  v.  Hawaiian  Tobacco 
Plantation  (1913)  21  Haw.  493. 

Illinois.— Pick  v.  Slimmer  (1897)  70 
III.  App.  358;  Concord  Apartment 
House  Co.  T.  Alaska  Refrigerator  Co. 
(1898)  78  111.  App.  682. 

Kansas. — Dolman  v.  Kaw  Constr. 
Co.  (reported  herewith)  ante,  67. 

Minnesota. — Moody  ▼.  Thwing 
(1891)  46  Minn.  511,  49  N.  W.  229. 

Mississippi.— Klotz  v.  Butler  (1879) 
56  Miss.  333;  McCormick  v.  Altneave 
(1895)  73  Miss.  86,  19  So.  198, 

Missouri.  —  Alexander  v.  Scott 
(1910)  150  Mo.  App.  213,  129  S.  W. 
991. 

New  York. — Farmers'  Loan  &  T.  Co. 
V.  Mann  (1867)  4  Rob.  (N.  Y.)  856; 
Wiley  V.  Brigham  (1878)  16  Hun,  106; 
Sariol  v.  James  P.  McDonald  Co. 
(1908)  127  App.  Div.  648,  111  N.  Y. 
Supp.  796;  Williams  v.  Rutherfurd 
Realty  Co.  (1918)  159  App.  Div.  171, 
144  N.  Y.  Supp.  357. 

North  Dakota. — Dowagiac  Mfg.  Co. 
V.  Hellekson  (1904)  13  N.  D.  257,  100 
N.  W.  717. 

South  Carolina. — Providence  Mach. 
Co.  V.  Browning  (1904)  70  S.  C.  148,  49 
S.  E.  325. 

Utah. — ^Burraston  v.  First  Nat.  Bank 
(1900)  22  Utah,  328,  62  Pac.  425. 

Wisconsin. — Batavian  Bank  v.  Min- 
neapolis, St.  P.  &  S.  Ste.  M.  R.  Co. 
(1904)  123  Wis.  889, 101  N.  W.  687. 

Canada.  —  Rhodes  v.  Crawford 
(1844)  1  U.  C.  Q.  B.  257. 


As  stated  in  Klotz  v.  Butler  (1879) 
56  Miss.  383,  supra,  an  agent  may 
agree  to  an  account  or  participate  in 
its  settlement  so  as  to  make  it  a  stated 
account,  "provided  it  be  within  the 
scope  of  his  agency,  and  occur  during 
the  transaction  of  the  business,  dum 
fervet  opus." 

In  Sariol  v.  James  P.  McDonald  Co. 
(1908)  127  App.  Div.  648,  111  N.  Y. 
Supp.  796,  supra,  where  evidence  as  to 
thtt  authority  of  an  agent  to  bind  his 
principal  was  excluded,  the  court  said : 
"An  account  stated  being  simply  an 
agreement  between  parties  who  have 
had  previous  monetary  transactions 
that  all  the  items  of  the.  accounts 
representing  such  transactions  are 
true,  such  agreement  need  not  neces- 
sarily be  made  by  the  parties  person- 
ally, but  may  be  made  in  behalf  of 
either  party  by  an  agent  having  au- 
thority (citing  cases).  The  defend- 
ant may  have  clothed  Wheeler  with 
such  authority  as  to  bind  it  by  a  state- 
ment of  account  respecting  work  per- 
formed and  money  due  for  construc- 
tion of  the  railroad  which  it  was 
building.  In  any  event,  plaintiff 
should  have  been  permitted  to  prove 
such  authority  as  he  was  able,  whether 
any  one  fact  sought  to  be  established 
in  itself  showed  complete  authority  or 
not" 

So,  where  there  was  evidence  that 
plaintiff's  husband  had  agreed  to  the 
amount  claimed  by  defendant  as  com- 
pensation for  legal  services,  it  was 
held  error  to  refuse  an  instruction 
that  an  account  stated  might  be  made 
by  an  agent  with  proper  authority,  as 
well  as  by  a  principaL  Williams  v. 
Rutherfurd  Realty  Co.  (1918)  159  App. 
Div.  171,  144  N.  Y.  Supp.  357,  supra. 

And  the  statement  of  an  account  by 
the  bookkeeper  of  a  corporation,  show- 
ing a  settlement  of  the  account  by  the 
giving  of  notes,  was  held  admissible 
against  the  corporation  where  it  had 
been  adopted  by  the  treasurer,  who 
had  authority  to  make  or  alter  con- 
tracts entered  into  by  the  company. 
Providence  Mach.  Co.  v.  Browning 
(1904)  70  S.  C.  148,  49  S.  B.  825, 
supra. 

And  see  also  Last  West  Lumber  Co. 
V.  Haddad  (1915)  8  Saak.  L.  R.  407, 
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25  D.  L.  R.  529,  9  West.  Week.  R.  678, 
33  West.  L.  R.  15,  holding  that  where 
a  lumber  company's  local  manager  had 
authority  to  settle  disputed  accounts, 
his  settlement  of  a  disputed  account 
for  a  less  sum  than  that  due  was  bind- 
ing on  the  company,  though  he  had  no 
authority  to  discount  accounts  without 
obtaining  authority  from  the  home 
oflRce. 

But  see  Knapp  v.  Smith  (1897)  97 
Wis.  Ill,  72  N.  W.  349,  where  a  party 
making  an  assignment  for  the  benefit 
of  creditors  was  placed  in  charge  of 
the  assigned  property  by  the  assignee 
as  "custodian."  The  assignee  con- 
tinued the  business  for  some  time;  and 
it  is,  perhaps,  inferable,  though  it  is 
not  directly  stated,  that  the  assignor 
acted  as  his  agent  in  carrying  on  the 
business.  Goods  were  sold  to  the  as- 
signor by  plaintiff,  and  he  subsequent- 
ly sent  the  assignor  statements  of 
account  in  which  the  assignee  was 
named  as  debtor.  The  court  approved 
an  instruction  that  such  statements 
were  not  evidence  against  the  assignee 
if  he  had  no  knowledge  of  them,  say- 
ing that  the  assignee  could  not  be 
charged  nor  his  liability  in  any  way 
affected  by  any  such  written  memoran- 
dum of  which  he  had  no  notice  or 
knowledge. 

But  if  the  person  assenting  to  an 
account  had  no  authority  to  do  so, 
there  is  no  account  stated.  Moore  v. 
Maxwell  (1908)  156  Ala.  299,  46  So. 
755;  St.  Louis,  I.  M.  &  S.  R.  Co.  v. 
Camden  Bank  (1886)  47  Ark.  641,  1  S. 
W.  704;  Charlesworth  v.  Whitlow 
(1905)  74  AriL  277,  86  S.  W.  423;  Gut- 
shall  V.  Cooper  (1910)  48  Colo.  160, 
109  Pac.  428;  Peterson  v.  Wachowski 
(1900)  86  III.  App.  661;  Spears  v.  Tur- 
pin  (1844)  9  Rob.  (N.  Y.)  298;  Kala- 
mazoo Novelty  Mfg.  Co.  v.  McAlister 

(1877)  86  Mich.  327;  Mink  v.  Morrison 
(1880)  42  Mich.  667,  4  N.  W.  302; 
Chicago  &  C.  S.  R.  Co.  v.  Peters  (1881) 
45  Mich.  636,  8  N.  W.  584;  Moody  v. 
Thwing  (1891)  46  Minn.  511,  49  N.  W. 
229;  Harvey  v.  West-Side  Elev.  R.  Co. 

(1878)  13  Hun  (N.  Y.)  892;  Richmond 
V.  Standard  Oil  Co.  (1899)  8  Ohio  S. 
&  G.  P.  Dec.  583;  Holmes  v.  Page 
(1890)  19  Or.  232,  23  Pac.  961 ;  Wilson 
V.  Investment  Co.  (1916)  80  Or.  233, 
136  Pac.  249;   Tarbuck   v.   Bispham 


(1836)  6  L.  J.  Exch.  N.  S.  49,  2  Mees. 
&  W.  2,  160  Eng.  Reprint,  643;  Brettel 
V.  Williams  (1849)  4  Exch.  623,  154 
Eng.  Reprint,  1363, 19  L.  J.  Exch.  N.  S. 
121. 

So,  where  section  foremen  had  no 
authority  to  finally  settle  accounts 
with  laborers,  and  issued  certificates 
showing  the  time  worked  merely  as 
memoranda,  or  for  the  information  of 
the  roadmaster,  who  alone  was  author- 
ized to  finally  settle  the  accounts,  and 
the  certificates  expressly  stated  that 
they  would  not  be  paid,  but  were  given 
to  be  exchanged  for  roadmaster's  time 
checks,  the  certificates  did  not  con- 
stitute accounts  stated.  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Camden  Bank  (1886) 
47  Ark.  541,  1  S.  W.  704,  supra. 

And  where  plaintiffs'  former  agent, 
who  purchased  their  sawmill,  had,  to 
defendant's  knowledge,  ceased  to  be 
their  agent  in  winding  up  their  affairs 
with  respect  to  lumber  already  sawed 
or  cut,  it  was  held  that  whatever  ac- 
counts were  thereafter  rendered  to  the 
agent  were  not  rendered  to  plaintiffs, 
and  that  what  he  did  or  said  with  ref- 
erence to  them  could  not  bind  plain- 
tiffs by  way  of  an  account  stated,  un- 
less ratified  by  them.  Charlesworth  v. 
Whitlow  (1905)  74  Ark.  277,  85  S.  W, 
423,  supra. 

And  a  judgment  against  a  railroad 
company  for  the  value  of.  sheep  killed 
by  a  train,  rendered  on  the  theory  that 
persons  who  agreed  on  the  value  of  the 
sheep  were  appraisers  or  arbitrators, 
was  reversed  where  there  was  no  evi- 
dence that  the  railroad  company  was 
a  party  to  the  appraisement,  that  it 
took  any  part  in  the  choice  of  the  ap- 
praisers, or  in  any  way  recognized 
them  as  authorized  to  bind  it,  they 
having  acted,  so  far  as  appeared,  sole- 
ly at  plaintiff's  instance.  Chicago  & 
C.  S.  R.  Co.  V.  Peters  (1881)  45  Mich. 
636,  8  N.  W.  584,  supra. 

And  it  was  held  error  to  exclude 
evidence  that  defendant's  bookkeeper, 
who  acquiesced  in  the  account  sued  on, 
was  without  authority  so  to  do.  Rich- 
mond V.  Standard  Oil  Co.  (1899)  8 
Ohio  S.  &  C.  P.  Dec.  583,  supra. 

See  also  Missouri  P.  R.  (^o.  v.  B.  F. 
Coombs  &  Bro.  Commission  Co.  (1897) 
71  Mo.  App.  299,  where  the  court  said 
that  unless  an  account  was  delivered 
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to  an  officer  or  ajrent  authorized  to  re- 
ceive and  adjust  it,  it  was  quite  diffi- 
cult to  understand  how  the  party's 
silence  could  be  regarded  as  evidence 
that  it  was  correct,  or  as  making  out 
a  prima  facie  case,  throwing  the-  bur- 
den or  rebutting  it  on  the  plaintiff. 
The  court,  however,  decided  against 
the  existence  of  the  account  stated  on 
a  different  ground. 

As  to  the  effect  of  a  debtor's  ac- 
knowledgment of  an  indebtedness  to  a 
third  person,  not  the  agent  of  the 
creditor,  see  Hoffar  v.  Dement  (1847) 
5  Gill  (Md.)  1S2,  46  Am.  Dec.  628; 
Breckon  v.  Smith  (1834)  1  Ad.  &  El. 
488, 110  Eng.  Reprint,  1294;  Hughes  v. 
Thorpe  (1889)  9  L.  J.  Exch.  N.  S.  109, 
5  Mees.  &  W.  656,  151  Eng.  Reprint, 
278. 

//.  Pavticular  agents  4n  general. 

So  far  as  third  persons  are  con- 
cerned, it  is,  of  course,  the  law  that 
an  agent  has  such  authority  as  is  con- 
ferred upon  him  expressly  or  implied- 
ly, and  such  additional  authority  as 
he  appears  to  have  by  reason  of  the 
principal  knowingly  permitting  him 
to  exercise,  or  holding  him  out.  as 
possessing^  such  authority.  (21  R.  C. 
L.  864.)  The  cases  dealing  with  the 
question  under  annotation  are  in  har- 
mony with  this  principle,  and  it  is, 
therefore,  impossible  in  most  cases  to 
deduce  from  them  any  general  rules 
as  to  the  authority  of  particular 
agents.  For  example,  it  cannot  be 
said  that  a  secretary,  a  treasurer,  or  a 
bookkeeper  has  or  has  not  authority, 
under  all  circumstances,  to  assent  to 
an  account  stated,  since  an  agent's 
authority  to  do  a  particular  act  is  not 
wholly  dependent  upon  the  name  or 
title  by  which  he  is  designated. 

An  agent  may,  of  course,  be  special- 
ly authorized  to  settle  an  account.  So, 
where  an  agent  of  a  manufacturer  of 
farm  machinery  was  expressly  author- 
ized to  settle  with  a  dealer  with  whom 
there  was  a  dispute,  including  a  dis- 
pute as  to  the  amount  due  from  the 
dealer,  the  settlement  was  binding 
on  the  manufacturer,  though  the  con- 
tract between  the  manufacturer  and 
the  dealer  provided  that  settlements 
of  accounts  were  to  be  consummated 
only  with  the  written  approval  of  the 


manufacturer,  from  its  home  office. 
Dowagiac  Mfg.  Co.  v.  Hellekson 
(1904)   13  N.  D.  257,  100  N.  W.  717. 

And  where  an  attorney  employed  by 
a  bank  depositor  to  examine  his  ac- 
count with  the  bank  had  authority  to 
"straighten  out  the  account,"  he  was 
the  depositor's  agent,  and  his  expres- 
sion of  satisfaction  with  the  account 
as  it  appeared  on  the  books  of  the 
bank  was  evidence  admissible  in  sup- 
port of  the  bank's  allegation  that  there 
was  an  account  stated.  Burraston  v. 
First  Nat.  Bank  (1900)  22  Utah,  328, 
62  Pac.  426. 

But  where  the  accounts  between. a 
person  and  his  solicitor  and  agent 
were  long  and  complicated,  and  the 
principal  gave  a  power  of  attorney  to 
a  third  person  to  settle  all  accounts  in 
which  the  principal  was  interested,  it 
seems  that  the  holder  of  the  power  of 
attorney  could  not  agree  upon  an 
amount  as  due  the  solicitor  without 
requiring  the  rendition  of  an  account 
by  him  for  examination.  Jenkins  v. 
Gould  (1827)  3  Russ.  Ch.  385,  38  Eng. 
Reprint,  620. 

And  the  settlement  of  the  account 
between  plaintiff  and  defendant  by 
persons  selected  to  make  a  statement 
of  the  account,  but  not  authorized  as 
arbitrators  to  decide  what  was  right 
as  between  the  parties,  did  not  bar 
an  action  subsequently  brought  to  set- 
tle the  account.  Whitehead  v.  Darling 
(1887)  9  Ky.  L.  Rep.  340,  5  S.  W,  356. 

The  agent  of  a  brewing  company 
who  negotiated  a  sale  of  saloon  prop- 
erty on  which  it  had  a  mortgage,  and 
who  was  claimed  to  have  represented 
to  the  purchaser  that  there  were  no 
liens  thereon,  had  no  authority,  when 
subsequently  sent  by  the  company  to 
collect  an  account  for  beer,  to  agree 
that  the  purchaser  might  pay  the 
amount  of  a  tax  lien  and  have  credit 
on  the  account  for  the  amount  of  such 
lien,  and  such  agreement  was  not  such 
a  settlement  as  prevented  the  com- 
pany from  collecting  the  whole  bill. 
The  court  said:  "The  agent  was  not 
attempting  to  carry  out  any  previous 
contract  he  had  made  with  the  defend- 
ant, nor  had  he  authority  to  do  more 
than  collect  the  balance  due  on  the 
bill  for  beer.    In  such  circumstances 
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he  would  have  no  imp]i*d  power  to  set- 
tle past  items  of  disinite,  nor  could  he 
receive  anything  but  cash  for  his  prin- 
cipal Plaintiff  was  denying  all  lia- 
bility for  fraud  or  deceit  on  the  part 
of  its  agent,  and  did  not  vest  in  him 
power  to  make  any  compromise  or  set- 
tlement thereof.  Armed  with  no  other 
authority  than  to  collect  the  amount 
of  plaintiff's  bill  for  goods  sold,  its 
agent  had  no  power  to  settle  prior  dis- 
putes or  to  accept  anything  in  pay- 
ment save  the  usual  medium  of  ex- 
change." John  Gund  Brewing  Co.  v. 
Peterson  (1906)  180  Iowa,  801,  106 
N.  W.  741. 

But  a  solicitor  with  whom  an  ac- 
count is  placed  for  collection  has  au- 
thority as  agent  for  the  creditor  to 
receive  the  debtor's  admission  of  the 
debt  sued  on  as  an  account  stated. 
Grundy  v.  Townsend  (1888)  36  Week. 
Rep.  (Eng.)  681.  The  master  of  the 
rolls  said:  "If  a  solicitor  is  author- 
ized to  make  a  claim,  I  am  of  opinion 
that  he  is  by  that  alone  made  the  agent 
to  receive  the  answer  to  that  applica- 
tion, if  the  answer  is  an  admission,  to 
receive  that  admission." 

Where,  however,  a  claim  was  placed 
in  the  hands  of  an  attorney,  and,  in 
reply  to  a  demand  for  payment,  the 
debtor's  attorney  mentioned  that  state- 
ments of  certain  alleged  offsets  had 
been  furnished  the  creditor,  the  fail- 
ure of  the  creditor's  attorney  to  reply 
could  not  prejudice  the  creditor  in  the 
absence  of  testimony  that  he  had  au- 
thority to  admit  the  offsets,  or  knew 
anything  about  them.  "If  it  could 
[prejudice  the  client],  there  would  be 
no  safety  in  placing  a  claim  in  the 
hands  of  an  attorney  for  collection." 
Verrier  v.  Guillou  (1881)  97  Pa.  63. 
In  this  case  the  court  assumed,  for  the 
purposes  of  the  decision,  that  the  cred- 
itor's own  failure  to  object  to  the 
statements  mentioned  admitted  the  ac- 
counts, the  decision  being  that  they 
had  never  been  applied  on  the  cred- 
itor's claim  as  payment,  and  hence  did 
not  constitute  offsets  after  they  were 
barred  by  limitations. 

The  manager  of  a  tobacco  plantation 
who,  as  such,  directed  all  the  iadus- 
trial  operations  on  .the  plantation, 
made  purchases  for  the  corporate  own- 


er, had  obarge  of  the  laborers,  made 
contracts  for  cultivation,  adjusted  the 
amount  due  laborers  and  contractors, 
and  directed  payment  for  labor  and 
material,  had  authority  to  enter  into 
an  account  stated  with  persons  clear- 
ing land  on  the  plantation,  under  a 
contract  with  the  corporation,  and  his 
power  was  not  restricted  by.  the  fact 
that  the  work  was  done  during  the 
incumbency  of  his  predecessor  as 
manager.  Scott  v.  Hawaiian  Tobacco 
Plantation  (1913)  21  Haw.  493. 

And  where  a  person  carrying  on 
business  at  Mobile  under  a  firm  name, 
being  about  to  leave  for  New  York, 
appointed  an  agent  "with  full  power 
to  transact  all  business  pertaining  to 
the  firm"  during  his  absence,  the  agent 
could  act  beyond  the  limits  of  the 
state  in  stating  an  account,  and  if  an 
account  was  made  out  in  Mobile, 
where  the  books  were  kept,  and  signed 
by  the  agent  in  New  York,  it  was  none 
the  less  valid  as  an  account  stated, 
even  though  the  principal  was  then 
present.  Stowe  v.  Sewall  (1832)  3 
Stew.  &  P.  (Ala.)  67. 

An  agent  authorized  to  purchase 
material  for  his  principal  has  no  au- 
thority subsequently  to  admit  the  cor- 
rectness of  the  account  for  such  ma- 
terial, and  the  rendition  of  the  account 
to  him  and  his  admission  of  its  cor- 
rectness without  the  authority  or 
knowledge  of  the  principal  would  not 
render  the  principal  liable  upon  an 
account  stated.  "It  would  be  a  legal 
absurdity  to  hold  that  the  subsequent 
conduct  of  Biggers  [the  agent] 
amounted  to  a  new  or  subsequent 
promise  on  the  part  of  the  defendant 
to  pay  the  account  notwithstanding 
he  may  have  originally  authorized  the 
purchase  of  material.  It  could  as  well 
be  said  that  the  defendant  would  be 
liable  upon  the  promissory  note  exe- 
cuted by  Biggers  in  settlement  of  the 
account  for  material.  Authority  to 
purchase  did  not,  of  itself,  authorize 
Biggers  to  make  subsequent  promises 
or  agreements  for  the  defendant." 
Moore  v.  Maxwell  (1908)  155  Ala.  299. 
46  So.  755. 

But  see  Batavian  Bank  ▼.  Minne- 
apolis, St.  P.  &  S.  Ste.  M.  R.  Go.  (1904) 
128  Wis.  889,  101  N.  W.  687,  as  to  the 
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authority  of  a  railway  purchasing 
agent.  In.  that  ease  it  appears  that  a 
party  selling  goods  to  a  railroad  com- 
pany and  assigning  the  accounts 
against  that  company  to  a  bank,  made 
a  practice  of  sending  the  invoice  and 
account  to  the  railroad  purchasing 
agent,  accompanied  by  a  blank  on 
which  he  acknowledged  receipt  of  in- 
voice and  account  in  a  specified  sum 
and  promised  to  pay  the  net  amount, 
after  deducting  certain  charges  to  the 
bank  when  adjusted.  The  purchasing 
agent  was  known  as  a  general  officer 
of  the  road,  purchased  all  material  for 
the  road,  and  for  twelve  or  thirteen 
years  had  both  purchased  such  goods 
and  sold  scrap  io  the  seller  of  the 
goods,  and  made  the  agreements  in 
question  monthly.  The  items  were 
regularly  entered  in  the  railroad  books 
without  any  secrecy  and  each  monthly 
account  was  thereafter,  in  due  time, 
paid  by  check  or  draft.  It  was  held 
that  the  purchasing  agent  had  appar- 
ent authority  to  make  such  agree- 
ments, which  might  be  safely  relied 
upon  by  the  bank,  though  the  by-laws 
conferred  no  such  power,  and  he  had 
received  no  express  authority  from  his 
superior  officers  to  execute  such  agree- 
ments. 

Where  a  railroad  division  roadmas- 
ter  had  authority  to  finally  audit  the 
accounts  with  section  men  and  put 
them  in  shape  for  payment  by  the  com- 
pany's paymaster,  and  did  this  by  issu- 
ing so-called  "roadmaster's  time 
checks,"  showing  the  time  worked  and 
the  amount  due,  and  stating  that  this 
amount  would  appear  on  the  pay  roll 
for  the  proper  month,  the  auditing  of 
the  account  by  the  roadmaster  and  the 
acceptance  of  the  statement  by  the 
laborer  constituted  an  account  stated. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Camden 
Bank  (1886)  47  Ark.  541,  1  S.  W.  704. 

Where  goods  were  consigned  to  de- 
fendants for  sale  and  they  rendered 
their  account-sales  to  the  consignors, 
who  raised  no  objection  thereto,  there 
was  an  account  stated,  so  that  limita- 
tions commenced  to  run,  though,  to  de- 
fendants' knowledge,  a  third  person 
had  an  equitable  or  contingent  interest 
in  the  consignment.  "By  the  well-set- 
tled principle  of  law  and  commercial 


usage,  the  account  of  sales  is  forward- 
ed to  the  legal  owner  of  the  goods ;  the 
consignee  is  not  bound  to  notice  the 
equitable  or  contingent  owner.  The 
presumption  is,  that  the  former  ad- 
vises the  latter  of  the  state  and  condi- 
tion of  the  consignment,  and  if  he  be 
prejudiced  by  his  neglect,  the  remedy 
is  against  him."  Bevan  v.  Cullen 
(1847)  7  Pa.  281. 

A  duebill  given  an  agent  selling 
goods  upon  a  settlement  between  him 
and  the  debtor's  agent,  though  not 
available  to  the  creditor  as  a  promis- 
sory note,  because  not  negotiable,  was 
evidence  of  an  account  stated  with  the 
creditor,  where  the  debtor  knew  that 
the  person  selling  the  goods  and  tak- 
ing the  duebill  was  an  agent  of  the 
creditor.  Rhodes  v.  Crawford  (1844) 
1  U.  C.  Q.  B.  257.  It  should  be  noted 
that  in  this  case  the  authority  of  the 
debtor's  agent  was  apparently  not  in 
dispute,  the  question  being  as  to  the 
right  of  the  creditor  to  rely  on  the 
settlement  made  with  his  agent. 

See  also  the  following  cases  in 
which  accounts  stated  were  upheld, 
apparently  without  any  dispute  as  to 
the  authority  of  the  agent  who  assent- 
ed thereto:  Murray  v.  Toland  (1818) 
3  Johns.  Ch.  (N.  Y.)  569  (supercargo 
of  packet  having  entire  direction  and 
management  of  shipment  consigned  to 
debtor  for  sale  for  creditor) ;  Fickett 
V.  Cohu  (1888)  14  Daly,  550,  1  N.  Y. 
Supp.  436  (attorney  in  fact  for  cestui 
que  trust,  who  regularly  received  and 
receipted  for  income  without  question- 
ing the  accuracy  of  the  trustee's  ac- 
count);  Ware  v.  Manning  (1888)  86 
Ala.  238,  5  So.  682  (account  stated 
with  agent  of  party  relying  on  the  ac- 
count stated). 

But  see  Croft  v.  Graham  (1863) 
5  Giff.  1,  66  Eng.  Reprint,  897,  af- 
firmed in  (1863)  2  De  G.  J.  &  S.  155, 
46  Eng.  Reprint,  334,  9  L.  T.  N.  S.  589, 
holding  that  there  was  no  account 
stated  where  the  account  was  exam- 
ined by  a  solicitor  and  approved  for 
the  purposes  of  a  mortgage  for  the 
balance,  which  was  never  given  and 
where  it  contained  exorbitant  charges 
of  interest,  and  the  solicitor  did  not 
observe  that  interest  was  charged  at 
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the  rate  of  5  per  cent  per  month  in- 
stead  of  per  annum. 

See  also  Southwestern  Teleg.  & 
Teleph.  Co.  v.  Benson  (1896)  63  Ark. 
283,  38  S.  W.  341,  infra,  V. 

And  see  also  the  cases  cited  under 
I.,  supra. 

til.  Officer*  of  corporations. 

For  subordinate  agents  and  em- 
ployees of  corporations  below  the 
grade  of  officer,  see  other  subdivisions. 

It-  seems  that  if  directors  of  a  cor- 
poration are  its  authorized  agents  for 
the  purpose  of  making  contracts,  their 
signatures  to  an  account  prepared  by 
the  treasurer  is  proper  evidence  in  sup- 
port of  the  issue  in  an  action  against 
the  corporation  on  an  account  stated. 
Davis  V.  Georgetown  Bridge  Co.  (1803) 
1  Cranch,  C.  C.  147,  Fed.  Cas.  No. 
3,637. 

As  said  in  Wilson  v.  Investment  Co. 
(1916)  80  Or.  233,  156  Pac.  249,  the 
mere  fact  that  a  man  is  president  of  a 
corporation  does  not  give  him  any 
power  to  bind  the  corporation  in  any 
way,  and  hence  his  assent  to  an  ac- 
count against  the  corporation  does 
not  make  it  an  account  stated  in  the 
absence  of  any  by-law,  special  order 
of  the  directors,  or  any  usage  or  cus- 
tom authorizing  him  to  bind  it  by  con- 
tract. While  this  is  doubtless  the 
general  rule,  it  is  little  more  than  an 
academic  rule,  as  the  claim  that  the 
president  has  authority  to  bind  the 
corporation  seldom  rests  on  the  "mere 
fact"  that  he  is  president. 

The  president  of  a  corporation  en- 
gaged in  subdividing  a  tract  of  land 
for  purposes  of  sale,  who,  by  resolu- 
tion of  the  board  of  directors,  was  ap- 
pointed general  manager  of  the  cor- 
poration, with  full  power  to  make  and 
enter  into  all  contracts  on  behalf  of 
the  company,  had  power  to  agree  to 
an  account  stated  with  a  contractor 
employed  to  grade  streets  and  do  simi- 
lar work.  His  authority  in  this  re- 
spect was  not  restricted  by  by-laws 
making  it  his  duty  to  sign  all  contracts 
and  other  instruments  in  writing 
which  had  been  first  approved  by  the 
board  of  directors,  and  making  it  the 
duty  of  the  secretary  to  affix  the  cor- 
porate seal  to  all  documents  requiring 
such  seal.    E.  W.  McLellan  Co.  v.  East 


San  Mateo  Land  Co.  (1913)  166  Cal. 
736, 137  Pac.  1145. 

But  an  account  between  a  corpora- 
tion and  its  president  and  manager, 
made  and  placed  on  the  books  of  the 
corporation  by  such  president  and 
manager,  was  not  an  account  stated, 
where,  as  soon  as  a  third  person  be- 
came president,  he  challenged  the  cor- 
rectness of  the  account.  And  the  fact 
that  such  third  person  knew  of  the 
account  before  the  change  of  officers 
did  not  make  the  account  binding  on 
the  corporation  where  at  that  tiqio 
he  had  no  official  connection  with  the 
corporation,  and  consequently  no 
power  to  protest,  though  he  was  the 
beneficial  owner  of  most  of  the  stock. 
Jones  v.  University  Research  Exten- 
sion (1910)  167  Ul.  App.  132.  [ 

And,  conceding  that  the  president 
and  active  manager  of  a  terminal  rail- 
road company  had  authority  to  bind 
it  by  a  settlement  of  the  account  of  a 
contractor  when  done  in  good  faith, 
such  settlement  was  not  binding  on  a 
mortgagee  of  the  company's  property 
where  the  contractor's  claim  was  in- 
tentionally allowed  for  a  sum  in  ex- 
cess of  that  due,  for  the  purpose  of 
giving  him  a  lien  sufficient  to  pro- 
tect subcontractors  at  the  expense  of 
the  mortgagee.  Beach  v.  Wakefield 
(1898)  107  Iowa,  567,  76  N.  W.  688, 
modified  on  rehearing  in  (1899)  107 
Iowa,  591,  78  N.  W.  197. 

It  was  held  in  Pick  v.  Slimmer 
(1897)  70  111.  App.  358.  that  the  presi- 
dent and  secretary  of  a  mercantile 
corporation  were  presumed  to  have 
authority  to  make  and  render  a  state- 
ment of  the  account  of  one  performing 
services  for  it,  amounting  to  an  ac- 
count stated. 

The  by-laws  of  the  trust  company 
involved  in  Farmers'  Loan  &  T.  Co.  v. 
Mann  (1867)  4  Robt.  (N.  Y.)  356,  pro- 
vided that  all  business  relating  to  real 
estate  securities,  and  the  holding, 
managing,  and  selling  of  land  granted 
to  the  company  or  taken  in  payment  of 
debts,  should  be  managed  by  a  finance 
committee  and  that  such  commit- 
tee should  audit  all  accounts  against 
the  company;  they  further  provid- 
ed, however,  that  the  president  should 
be  a  member  of  all  committees,  in- 
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eluding  the  finance  committee,  find 
should  have  the  general  direction 
and  superintendence  of  the  aifairs 
of  the  company;  for  eleven  years, 
during  which  defendant  acted  as 
the  company's  attorney  in  collect- 
ing debts,  foreclosing  mortgages,  and 
managing  and  selling  land,  he  re- 
peatedly consulted  with,  and  received 
instructions  from,  the  president  and 
secretary,  and  never  received  instruc- 
tions from  any  other  officer  or  direc- 
~tovr  and  he  settled  a  prior  account  with 
the  president.  It  was  held  that  the 
president  and  secretary  had  authori- 
ty to  settle  his  account  against  the 
company,  in  which  he  charged  in- 
terest to  which  he  would  not  have 
been  entitled  except  for  such  settle- 
ment. The  court  said  that  the  facts 
clearly  established  a  fixed  intention 
and  design  on  the  part  of  the  com- 
pany to  waive  and  abandon  its  by-laws 
so  far  as  that  part  of  the  business 
was  concerned. 

As  to  the  authority  of  the  presi- 
dent and  treasurer  of  a  corporation, 
see  Thompson  Bros.  Feed  Co.  v.  Nei- 
man  Bros.  Co.  (1917)  203  111.  App.  317 
(abstract). 

It  was  within  the  authority  of 
the  secretary  of  an  oil  company  to 
make  and  deliver  to  an  employee  a 
statement  of  the  amount  due  him  for 
services  and  expenses,  whether  re- 
garded as  a  pay  roll,  a  time  sheet,  or 
an  account  stated.  This  related  mere- 
ly to  the  bookkeeping  of  the  corpora- 
tion, which  was  a  matter  clearly  with- 
in the  duties  of  the  secretary.  Smith 
V.  Sinbad  Development  Co.  (1909)  11 
Cal.  App,  253,  104  Pac.  706.  In  this 
case  the  secretary  was  described  in 
the  articles  of  incorporation  as  secre- 
tary and  general  manager,  but  the  by- 
laws subsequently  adopted  made  no 
provision  for  a  general  manager;  and 
the  case  was  decided  on  the  assump- 
tion that  he  was  merely  secretary 
when  the  account  was  delivered. 

And  though  the  secretary  of  an 
apartment  house  corporation  testified 
that  he  had  no  authority  to  approve 
an  account  for  refrigerators  for  the 
apartment  house,  his  authority  was  a 
question  for  the  jury,  and  the  jury  was 
justified  in  finding  that  he  had  authori- 


ty to  bind  the  corporation  by  an  ac- 
count stated,  where  there  was  evidence 
that  the  contract  for  the  refrigerators 
was  executed  in  the  corporation's 
name,  by  him,  and  by  no  other  ofiicer, 
and  that  he  acted  for  the  corporation 
in  receiving  notice  of  an  assignment 
of  the  contract,  in  furnishing  refer- 
ences to  the  assignee,  and  in  other  re- 
spects regarding  the  contract.  Con- 
cord Apartment  House  Co.  v.  Alaska 
Refrigerator  Co.  (1897)  78  111.  App. 
682. 

In  an  action  against  a  corporation 
on  an  account  stated  in  the  handwrit- 
ing of  the  corporation's  treasurer,  and 
certified  by  three  of  its  directors,  the 
court  told  the  jury  that  if  the  account 
was  in  the  handwriting  of  such  per- 
son and  he  was  the  treasurer,  or  au- 
thorized to  settle  the  corporation's 
accounts,  the  account  was  proper  evi- 
dence in  support  of  the  issue.  Davis 
v.  Georgetown  Bridge  Co.  (1803)  1 
Cranch,  C.  C.  147,  Fed.  Cas.  No.  3,637. 

But  where  plaintiiTs  salary  as  a  cor- 
poration's superintendent  was  fixed 
by  resolution  of  the  board  of  directors, 
which  resolution  also  designated  the 
treasurer  of  the  corporation  as  "con- 
sulting director,"  with  whom  the 
superintendent  was  to  advise,  the 
treasurer  had  no  authority,  either  as 
treasurer  or  as  consulting  director,  to 
bind  the  corporation  by  a  papec  certi- 
fying that  a  specified  amount  was  due 
plaintiff  as  salary,  where  it  was  not  a 
mere  transcript  of  the  entries  in  the 
corporation's  books.  Kalamazoo  Nov- 
elty Mfg.  Co.  v.  McAlister  (1877)  36 
Mich.  327.  The  court  said:  "His  posi- 
tion as  consulting  director  implied  no 
power  to  liquidate  and  fix  the  sum 
which  the  company  should  pay  Mc- 
Alister, or  to  state  the  amount  fixed 
as  a  fact  admitted  by  the  company. 
Moreover,  the  paper  in  question, 
though  made,  as  McAlister  insists, 
on  much  deliberation,  was  neither 
drawn  or  received  as  performed  by 
Kellogg  in  character  of  consulting 
director.  On  its  face  it  professes  ex- 
pressly to  have  emanated  from  his  au- 
thority as  treasurer.  That  it  was  with- 
in his  power  and  province  in  that 
capacity  cannot  be  assumed.  The  doc- 
ument is  not  a  mere  transcript  or  brief 
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from  the  company's  books,  and  was 
not  adduced  as  sach.  It  imports  that 
it  was  ascertained  and  determined  that 
the  company  was  in  fact  the  debtor  of 
McAlister  to  the  specified  amount,  and 
it  was  put  in  evidence  as  an  admission 
of  the  company  to  that  effect.  The 
general  duty  of  the  treasurer  of  a 
private  corporation  is  to  collect,  re- 
ceive, hold,  and  disburse  the  funds, 
and  unless  specially  empowered,  his 
authority  could  not  be  supposed  to  ex- 
tend so  far  as  to  allow  him  to  settle 
and  audit  disputed  claims  brougrht  for 
salaries  by  other  agents  of  similar 
grade,  and  to  issue  written  admissions 
of  his  determination,  binding  on  the 
corporation.  Such  duties  would  regu- 
larly fall  on  the  board  of  directors, 
and  the  evidence  in  the  case  goes  to 
strengthen  the  inference  that  such 
was  the  fact  here.  The  resolution  re- 
lied on  by  McAlister  tends  to  show 
that  it  was  for  the  board  to  speak 
on  the  part  of  the  company  concern- 
ing his  wages,  and  not  the  treasurer, 
and  he  testified  that  it  was  the  board 
who  called  on  him  to  quit." 

The  bookkeeper  of  a  corporation 
who  also  performs  the  duties  of  secre- 
tary and  assistant  treasurer  has  no 
authority  to  render  an  account  to  a 
creditor  of  the  corporation,  showing 
a  balance  due  from  the  corporation, 
which  will  be  binding  on  the  corpora- 
tion as  an  account  stated,  in  the  ab- 
sence of  evidence  of  express  authori- 
ty. "Even  if  such  an  authority  might 
be  implied  from  the  general  duties 
of  a  treasurer  or  assistant  treasurer 
when  such  officer  has  rendered  an  ac- 
count to  a  debtor  of  the  corporation, 
it  by  no  means  follows  that  actual  au- 
thority need  not  be  shown  when  the 
legal  effect  of  the  act  would  be  to 
liquidate  or  establish  unsettled  de- 
mands against  the  corporation.  An 
oflBcer  who  does  not  possess  the  power 
to  create  a  debt  against  the  corpora- 
tion directly  cannot  do  it  indirectly  by 
sending  an  account  which  shows  a  bal- 
ance due  to  th«  person  to  whom  it  is 
sent."  Harvey  ▼.  West  Side  Bl«v.  R. 
Co.  (187«)  13  Hun  (N.  Y.)  892. 

In  the  reported  case  (Dolman  v. 
Kaw  Consib.  Co.  ante,  67),  it  was  held 
that  the  chief  engineer  and  'g«neral 


manager  of  a  railway  construction 
company  had  authority  to  make  a  set- 
tlement with  a  contractor,  which  was 
upheld  as  an  account  stated. 

See  also  the  following  cases  in  which 
the  assent  to  an  account  stated  api>ears 
to  have  been  given  by  &  corporate 
officer:  Pee  v.  McPhee  Co.  (1916)  31 
Cal.  App.  295,  160  Pac.  397  (president 
and  manager  who  also  owned  most  of 
the  stock);  Jacksonville,  M.  P.  R.  & 
Nav.  Co.  V,  Warriner  (1895)  35  Fla. 
197,  16  So.  898  (board  of  directors) ; 
United  States  Health  &  Acei.  Ins.  Co. 
V.  Batt  (1912)  49  Ind.  App.  277,  97  N. 
E.  195  (president) ;  Porter  V;  Chicago, 
I.  &  D.  R.  Co.  (1896)  99  Iowa,  851,  68 
N.  W.  724  (board  of  directors):  St. 
Mary's  Church  v.  Cagger,  (1849)  6 
Barb.  (N.  Y.)  576  (trustees)  ;  Wood  v. 
Green  (1914)  131  Tenn.  583,  175  S.  W. 
1189  (vice  president) ;  Generes  v.  Se- 
curity L.  Ins.  Co.  (1914)  —  Tex.  Civ. 
App.  — ,  163  S.  W.  386  (secretary). 

But  see  Loewer  v.  Lonoke  Rice  Mfll 
Co.  (1918)  111  Ark.  62,  161  S.  W.  1042, 
where  an  account  between  a  corpora- 
tion and  a  director  employed  by  it  as 
superintendent  and  purchasing  agent 
was  held  not  final  because  the  entries 
in  the  account  were  made  by  the  cor- 
poration's bookkeeper,  under  the  direc- 
tion of  the  director  himself,  who  thus 
made  the  settlement  with  himself  on 
behalf  of  the  corporation. 

And  see  also  Wier  v.  American  Loco- 
motive Co.  (1918)  216  Mass.  808,  102 
N.  E.  481,  where  an  agreement  between 
an  automobile  manufacturer  and  its 
corporate  selling  agent,  represented 
by  its  "officers,"  was  held  not  an  ac- 
count stated,  without  any  discussion 
of  the  officers'  authority. 

As  to  authority  of  railroad  purchas- 
ing agents,  see  Batavian  Bank  v.  Min- 
neapolis, St.  P.  &  S.  Ste.  M.  R.  Co. 
(1904)  123  Wis.  389,  101  N.  W.  687, 
supra,  II.  And  see  Providence  Mach. 
Co.  V.  Browning  (1904)  70  S.  C.  148,  79 
S.  E.  325,  supra,  I. 

IV,  BooKkeepera  and  olerJes. 
The  rendition  by  a  party's  clerk  or 
bookkeeper  of  an  account  showing  a 
balance  due  the  person  to  whom  the 
account  is  rendered  is  not  obligatory 
and  binding  upon  the  principal,  in  the 
absence  of  any  showing  that  the  book- 
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keeper  or  clerk  had  any  other  authori- 
ty than  that  conferred  by  law  upon  an 
agent  of  that  description.  Gutshall  v. 
Cooper  (1910)  48  Colo.  160,  109  Pac. 
428;  Spears  v.  Turpin  (1844)  9  Rob. 
(La.)  293;  Peterson  v.  Wachowski 
(1899)  86  111.  App.  661. 

In  Spears  v.  Turpin  (1844)  9  Rob. 
(La.)  293,  aupra,  the  court  said:  "The 
business  of  a  bookkeeper  is  to  make 
such  entries  in  the  books  of  his  em- 
ployer as  he  is  ordered  to  do,  to  keep 
the  accounts,  and  when"  he  is  directed, 
to  draw  off  or  copy  from  the  books  any 
that  may  be  wanted  and  submit  them 
to  his  principal,  and  then  do  with  them 
as  he  may  be  directed.  A  mere  clerk 
or  bookkeeper  has  no  more  right,  of 
his  own  accord,  to  state  an  account  in 
the  name  of ,  his  principal,  and  ac- 
knowledge a  balance  as  being  due, 
than  he  has  to  create  a  debt  by  sign- 
ing a  promissory  note.  The  obligation 
is  only  different  in  form,  but  equally 
binding.  No  man  would  ever  be  safe 
if  it  were  permitted  that  he  should 
be  bound  by  any  and  every  account 
his  clerk  or  bookkeeper  might  state 
and  deliver  to  another  person,  ac- 
knowledging that  a  balance  was  due 
or  owing  on  it,  without  any  other  au- 
thority than  that  conferred  by  law 
upon  an  agent  of  that  description." 

And  in  Peterson  v.  Wachowski 
(1899)  86  111.  App.  661,  supra,  the  court 
saidr  "There  is  no  evidence  that  ap- 
pellant [the  employer]  ever  saw  the 
statement  of  January  3d  after  it  was 
made  out  by  the  bookkeeper,  or  that 
the  bookkeeper  had  any  authority  to 
in  any  respect  change  or  abrogate  the 
provisions  of  the  contract.  Nor  is 
there  any  evidence  that  appellant  and 
appellee  ever  agreed  upon  such  state- 
ment as  being  final  and  correct.  The 
only  evidence  in  such  respect  is  that 
appellee  requested  appellant  to  give 
him  a  statement  of  how  much  was  due 
him,  and  that  the  bookkeeper  made 
out  and  gave  to  appellee  the  account 
of  January  3d."  It  was  held  that  there 
was  no  account  stated. 

But  if  the  employee  is  not  only  the 
employer's  bookkeeper,  but  his  mana- 
ger or  personal  representative,  in  the 
very  transaction  concerning  which  the 
account  is  stated,  it  seems  that  he  has 


authority  to  state  the  account.  Gut- 
shall  V.  Cooper  (1910)  48  Colo.  160,  lO^ 
Pac.  428,  supra. 

So,  where  a  contractor's  bookkeeper 
stationed  at  the  place  where  work 
was  being  carried  on  was  in  the  gen- 
eral management  of  the  business  in 
the  absence  of  his  employer,  and  par- 
ticularly that  part  of  the  business  con- 
nected with  the  accounts,  and  waa 
directly  in  charge  of  the  accounts^ 
an  account  stated  between  him  and  a 
subcontractor  was  binding  on  the  con- 
tractor. Alexander  v.  Scott  (1910> 
160  Mo.  App.  213,  139  S.  W.  991. 

And  the  rendition  of  an  account  to- 
plaintiff,  an  employee,  by  the  em- 
ployer's bookkeeper,  and  the  accept- 
ance of  it  by  plaintiff,  constituted  an 
account  stated  where  the  employer 
knew  that  the  bookkeeper  was  accus- 
tomed to  render  statements  of  account 
to  workmen  and  jobbers,  and  knew 
that  plaintiff  was  in  the  habit  of 
receiving  such  statements  from  the 
bookkeeper  from  time  to  time,  and  re- 
garded his  books  as  correct,  though 
the  bookkeeper  testified  that  he  had 
no  authority  to  agree  on  any  balance. 
Wiley  V.  Brigham  (1878)  16  Hun  (N. 
y.)  106. 

And  see  Goodin  v.  Armstrong  (1850) 
19  Ohio,  44,  in  which  it  was  held  that 
where  plaintiff  and  defendants  were 
partners  in  a  particular  venture  under 
an  agreement  that  defendants  should 
receive  the  avails  of  the  investment 
and  divide  the  net  profits,  and  defend- 
ants'.clerk  and  bookkeeper  gave  plain- 
tiff a  transcript  of  the  account,  show- 
ing the  net  profit,  one  half  of  which 
was  placed  to  plaintiff's  credit,  this 
was  such  prima  facie  evidence  of  a 
settlement  of  the  partnership  accounts 
as  authorized  plaintiff  to  sue  at  law 
for  the  acknowledged  balance  in  his 
favor. 

In  Brettel  v.  Williams  (1849)  4  Exch. 
623,  154  Eng.  Reprint,  1368,  19  L.  J. 
Exch.  N.  S.  121,  one  member  of  a  firm 
of  contractors  gave  a  guaranty  for 
goods  sold  by  plaintiff  to  a  subcontrac- 
tor ;  plaintiff  sued  on  the  guaranty  and 
also  relied  on  letters  written  by  a 
person  described  only  as  the  "clcek" 
of  the  firm  of  contractors,  as  evidencia 
of  an  account  stated ;  it  was  not  proved 
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that  the  partners  other  than  the  one 
giving  the  ^aranty  authorized  the 
clerk  to  write  such  letters.  The  direc- 
tion of  a  verdict  for  defendants  was 
upheld,  the  court  saying  that  there 
was  no  evidence  of  an  admission  of 
the  account  by  defendants. 

But  see  Martine  v.  Huyler  (1890)  55 
Hun,  611,  29  N.  Y.  S.  R.  635,  8  N.  Y. 
Supp.  734,  where,  however,  the  court's 
holding  is  somewhat  obscure.  Plain- 
tiff had  acted  as  defendant's  agent  la 
managing  certain  property  and  col- 
lecting rents,  and  had  rendered  month- 
ly accounts;  he  sued  for  an  alleged 
balance  due  for  salary,  claiming  that 
the  agreed  salary  was  |2.S0  a  day 
after  the  first  year;  defendant  claimed 
the  agreed  salary  was  |48  a  month, 
and  it  appeared  that  plaintiff  for 
thirty-nine  months  deducted  that 
amount  in  his  ononthly  settlement,  but 
that  he  thereafter  deducted  $54  for 
three  months  and  $52  for  forty-three 
months.  The  court  said :  "The  reten- 
tion of  a  sum  beyond  $48  a  month 
would  be  very  forcible  evidence 
against  the  defendant,  if  it  had  been 
brought  to  her  knowledge ;  but  it  never 
was,  and  neither  the  defendant  nor 
her  husband  ever  had  knowledge  of  the 
increased  deduction,  and  cannot  there- 
fore be  charged  with  acquiescence 
therein.  The  settlements  of  the  plain- 
tiff were  all  made  with  clerks,  who 
assumed  the  correctness  of  the 
charge  for  salary  all  through."  This 
would  seem  to  mean  that  defendant 
and  her  husband  were  not  chargeable 
with  acquiescence  in  the  deduction 
of  more  than  $48  a  month,  but  the 
court  subsequently,  in  holding  that  the 
accounts  were  binding  on  plaintiff, 
added  that  when  accepted,  as  they 
were,  by  the  clerks  of  defendant's  hus- 
band, they  were  conclusive  upon  both 
parties.  This  was  probably  obiter,  as 
defendant  does  not  se«n  to  have  been 
attempting  to  recover  any  overpay- 
ment, and  was  not  challenging  the  con- 
clusiveness of  the  accounts. 

As  to  the  authority  of  a  clerk  of 

stockbrokers  to  bind  his  employers 

by  a  statement  of  a  client's  account 

showing  a  payment  by  the  client  of  the 

2  A.L.R.— 6. 


price  of  stock,  see  Robb  v.  Gow,  8  F. 
(Scot.  Ct.  Sess.)  90,  11  Mews,  Eng. 
Case  Law  Dig.  1898-1910,  col.  1861. 

In  the  following  cases  accounts 
stated  with  clerks  or  bookkeepers  were 
enforced  without  any  ruling  as  to  the 
agent's  -  authority :  Rice  v.  Schloss 
(1889)  90  Ala.  416,  7  So.  802  (account 
stated  between  plaintiff's  "agent"  and 
defendant's  bookkeeper) ;  Bee  v.  Tier- 
ney  (1895)  58  III.  App.  552  (bookkeep- 
er and  cashier) ;  Chisman  v.  Count 
(1841)  2  Mann.  &  6.  307,  133  Eng. 
Reprint,  763,  2  Scott,  N.  R.  569,  10  L. 
J.  C.  P.  N.  S.  124. 

See  also  Providence  Mach.  Co.  v. 
Browning  (1904)  70  S.  C.  148,  49  S.  E. 
325;  Richmond  v.  Standard  Oil  Co. 
(1899)  8  Ohio  S.  &  C.  P.  Dec.  583,  su- 
pra, I.;  Loewer  v.  Lonoke  Rice  Mill. 
Co.  (1913)  111  Ark.  62, 161  S.  W.  1042; 
Harvey  v.  West-Side  Elev.  R.  Co. 
(1878)  13  Hun  (N.  Y.)  392,  supra,  IIL 

T.  Buahand  and  wife. 

Though  by  statute  family  expenses 
are  chargeable  against  both  husband 
and  wife,  and  it  is  immaterial  to  which 
party  goods  sold  for  family  use  are 
charged,  the  husband's  assent  to  an 
account  for  such  goods  does  not  render 
it  an  account  stated  as  against  the 
wife.  "To  so  hold  is  to  make  her  hus- 
band her  agent  against  her  will,  and 
tc  enable  him  to  bind  his  wife  without 
her  assent,  express  or  implied.  The 
principle  is  elementary  that  it  is  only 
the  parties  to  a  contract  and  their 
representatives  that  are  bound  by  it. 
That  a  husband  may  be  agent  for  his 
wife  is  not  doubted;  but,  as  has  been 
said,  'a  husband  has,  by  virtue  of  his 
relation  alone,  no  implied  power  to 
act  as  agent  of  his  wife  in  the  transac- 
tion of  her  business.  Whatever  au- 
thority he  exercises  in  that  capacity 
must  be  derived  from  her  prior  ap- 
pointment or  subsequent  ratification.' 
Mechem,  Agency,  §  63.  It  is  not  dis- 
puted that  if  the  goods  were  bought 
for  family  expenses  and  were  used  by 
the  family  but  that  the  defendant  is 
liable,  but  she  cannot  be  made  liable 
on  a  contract  based  on  an  account 
stated  between  her  husband  and  the 
plaintiff,  to  which   she  has  not  as- 


Digitized  by 


Google 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


sented."    Holmes  ▼.  Page  (1890)   19 
Or.  282,  23  Pac.  961. 

But  an  account  stated  for  plantation 
supplies,  assented  to  by  the  husband, 
is  binding  on  the  wife  under  a  stat- 
ute providing  that  all  contracts  made 
by  either  husband  or  wife  for  supplies 
for  the  wife's  plantation  may  be  en- 
forced against  the  wife's  separate  es- 
tate, thus  making  the  husband  the 
agent  of  the  wife  in  purchasing  plan- 
tation supplies,  but  further  providing 
that  no  judgment  shall  be  rendered 
against  the  wife  unless  the  liability 
of  her  separate  property  is  first  es- 
tablished. Klotz  V.  Butler  (1879)  56 
Miss.  338.  The  court  said:  ."All  con- 
tracts made  by  the  husband  for  planta- 
tion supplies  are  declared  to  be  obliga- 
tory upon  the  property  of  the  wife. 
There  is  no  stipulation  or  specification 
of  the  form  which  the  contract  must 
take.  Why  may  it  not  be  by  note,  as 
well  as  by  account?  Why  not  by  ac- 
count stated,  as  well  as  by  open  ac- 
count? The  statutory  test  of  the  ob- 
ligatory force  of  the  contract  is  the 
purpose  for  which,  and  not  the  mode 
*in  which,  it  is  made.  By  what  right 
can  we  say  that  a  verbal  contract  shall 
be  binding,  and  a  written  one  not? 
How  can  we  declare  that  if  he  buy  on 
twelve  months'  credit,  and  in  such 
form  that  an  action  of  assumpsit  will 
be  barred  in  three  years,  the  property 
of  the  wife  may  be  subjected,  but  if 
his  contract  is  for  five  years',  credit, 
and  assume  such  form  that  an  ac- 
tion of  debt  may  be  maintained  upon 
it,  there  is  no  liability?  Men,  in 
the  conduct  of  their  own  affairs, 
frequently  find  it  highly  beneficial 
to  execute  notes  and  agree  to  stated 
accounts,  and  we  can  see  no  rea- 
son why  the  same  thing  might  not 
occur  in  the  management  of  that  por- 
tion of  their  wives'  estate  which  the 
law  has  devolved  upon  them.  Nor  is 
it  perceived  how  any  harm  can  come 
to  the  estate  of  the  wife,  except  that 
to  some  extent  it  shifts  the  burden 
of  proof.  The  contract  of  the  husband, 
whether  oral  or  written,  is  only  prima 
facie  binding  on  the  wife ;  nor  does  it 
assume  even  that  dignity  until  it  has 
been  shown  to  have  been  for  planta- 


tion supplies.  That  clause  of  the  stat- 
ute which  declares  that  the  liability 
of  the  wife's  property  must  be  estab- 
lished before  any  judgment  can  be 
rendered  against  her  opens  the  con- 
tract, no  matter  what  shape  it  has 
assumed,  to  full  inquiry;  so  that,  in 
a  suit  upon  a  note  or  other  evidence  of 
debt,  the  plaintifiF  must  first  show  that 
it  is  a  contract  for  supplies  for  the 
wife's  plantation.  But,  having  shown 
this,  he  may  rest  his  case.  It  will 
then  be  for  the  defendant  to  con- 
trovert the  fact  that  it  was  executed 
for  that  purpose,  or  that  the  amount 
is  correct.  She  will  not  be  bound  by 
the  amount  specified  in  it,  because 
her  liability,  depending  apon  the  con- 
sideration of  the  contract,  cannot  be 
extended  beyond  the  amount  actually 
embraced  in  that  purpose." 

See  also  McCormick  v.  Altneave 
(1895)  73  Miss.  86, 19  So.  198,  in  which 
a  note  executed  by  a  husband,  as  agent 
for  his  wife,  for  the  balance  of  an 
account  for  plantation  supplies,  was 
treated  as  an  account  stated  on  which 
there  could  be  a  recovery,  though 
some  of  the  items  of  the  account  were 
barred  by  limitation. 

Evidence  that  the  husband  of  the 
owner  of  buildings  was  the  only  per- 
son who  had  anything  to  do  with 
making  payments  under  a  building 
contract,  or  looking  over  the  con- 
tractor's accounts,  warranted  the  trial 
court  in  finding  that  he  was  her  agent 
to  transact  the  business,  and  had  au- 
thority to  give  a  duebill  constituting 
an  account  stated,  though  he  denied 
that  he  had  such  authority.  Moody 
v.  Thwing  (1891)  46  Minn.  511,  49  N. 
W.  229. 

But  where  an  account  is  kept  in  the 
name  of  a  husband  and  is  rendered 
to  him  in  that  form,  no  presumption 
of  its  correctness  arises  against  the 
wife  from  the  retention  of  the  account 
by  him  without  objection.  Powell  v. 
Hopson  (1858)  18  La.  Ann.  626. 

See  also  Souttiweatern  Teleg.  & 
Teleph.  C!o.  v.  Benson  (1896)  63  Ark. 
288,  38  S.  W.  341  (account  stated  be- 
tween agent  and  manager  of  telephone 
company  and  husband  of  contractor). 
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and  Sfejrart  t.  Rowland,  1  Shower,  K. 
B.  215,  89  Ebk.  -Beprint,  545  (account 
stated  between  defendant  and  plain* 
tiff's  wife),  in  which  cases,  however, 
the  question  of  authority  was  not  dis- 
cussed. 


And  see  also  Williams  t.  RuUierfurd 
Realty  Co.  (1913)  159  App.  Div.  171, 
144  N.  Y.  Supp.  867,  snpra,  L;  Martine 
V.  Huyler  (1890)  55  Hun,  611,  8  N.  Y. 
Supp.  784,  26  N.  Y.  S.  R.  685,  supra, 
IV.  A.  McT. 


STATE  OF  NEW  JERSEY 

V. 

JOHN  B.  SCARLETT,  Plff.  in  Err. 

Jfew  Jerteif  Court  of  Brrora  and  Appeals  —  October  13,  1017, 
(91  N.  J.  L.  200, 102  Atl.  160.) 

Check  —  certification  —  overdraft. 

1.  The  certification  of  a  check  of  a  dinector  of  a  trust  company  which 
overdraws  his  account  is,  after  he  has  parted  with  the  check,  an  effective 
overdraft  within  the  meaning  of  a  statute  imposing  a  penalty  on  such 
officer  for  overdrawing  his  account.  ■ 

[See  note  on  this  question  beginning  on  page  86.] 

Corporation  —  retdgnation  of  direet» 
—  delivery  to  secretary. 

2.  Delivering  to  the  secretary  of  a 
trust  company  a  resignation  as  director 
which  is  intended  for  the  board  of  di- 
rectors is  not  sufficient  to  effect  a  resig- 
nation if  it  never  reaches  the  board. 


Bank  —  authority  to  certify  overdraft. 

3.  A  trust  company  cannot  dispute 
the  authority  of  its  secretary  to  cer- 
tify a  check  of  a  customer  on  the 
ground  that  it  is  an  overdraft  after  it 
has  passed  into  the  hands  of  a  bona 
fide  holder  for  value. 

Check   —   payment   —  necessity   of 
stamping. 

4.  A  check  is  paid  when  the  holder 


receives  the  money  on  it,  although  it  is 

taken  from  the  paying  teller's  cash  by 

officers  of  the  bank  and  carried  in  a 

safe  deposit  box  without  being  stamped 

"paid." 

Appeal  —  harmless  error. 

5.  One  who  claims  that  a  secretary 
of  a  trust  company  had  misapplied  a 
check  which  should  have  gone  to  his 
credit  is  not  harmed  by  a  statement  of 
the  trial  judge?  that  the  secretary's  tes- 
timony that  the  check  was  applied  to 
what  he  claimed  to  be  an  existing  in- 
debtedness of  the  depositor  was  cor- 
robwated. 


Ebror  to  the  Supreme  Court  to  review  a  judgment  afiirming  a  judg- 
ment convicting  defendant  of  overdrawing  his  account.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  McCarter  &  English  for 
plaintiff  in  error. 

Messrs.  John  A.  Bemhard,  J.  Henry 
Harrison,  and  Wilbur  A.  Mott  for  the 
State. 

Swayze,  J.,  delivered  the  opinion 
of  the  court; 

We  think  the  judgment  was  prop- 
erly affirmed,  and  should  add  noth- 
ing but  for  the  further  argument 
here  which  calls  for  some  amplifica- 
tion of  the  reasons  given  by  the  su- 
preme court. 


The  indictment  was  under  §  171 
of  the  Crimes  Act  against  a  director 
of  a  trust  company  for  overdrawing 
his  account.  The  peculiarity  of  the 
case  is  that  the  overdraft  was  by 
means  of  a  certified  check,  although 
the  depositor's  account  was  not  good 
for  the  amount.  The  certification 
was  by  the  treasurer  of  the  trust 
company.  The  check  came  back  to 
the  trust  company  in  due  course 
through  other  banks,  was  taken  by 
the  treasurer  out  of  the  paying  tell- 
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er's  cash,  and  placed  in  a  safe  de- 
posit box  in  the  trust  company's 
vault.  It  is  not  questioned  that  Uie 
holder  of  the  check  received  the 
money  thereon,  nor  that  the  funds 
of  the  trust  company  were  short  by 
that  amount,  but  it  is  argued  that 
the  check  v^as  never  in  fact  paid  by 
the  trust  company,  since  it  was 
never  stamped  "paid"  in  the  usual 
way,  but  held  by  the  treasurer  as  if 
it  were  his  own,  and  the  suggestion 
is  that  he  robbed  other  depositors  to 
make  the  payment,  and  that,  what- 
ever crime  the  treasurer  may  have 
committed,  the  present  defendant 
was  not  guilty  of  an  overdraft  un- 
der §  171. 

A  preliminary  question  of  pri- 
mary importance  was  whether  the 
defendant  was  a  director  at  the  time 
the  check  was  drawn  and  certified. 
He  had  been  elected  a  director  in 
the  preceding  January,  and  took  the 
oath  of  office  in  February.  His 
claim  was  that  he  had  resigned  the 
same  day.  He  testified  that  he 
caused  to  be  sent  to  Smith,  the  sec- 
retary and  treasurer  of  the  trust 
company,  a  letter  of  resignation,  of 
which  he  produced  a  carbon  copy; 
the  letter  was  addressed  to  the  di- 
rectors. Smith  testified  that  he  did 
not  remember  having  received  such 
a  letter,  and  did  not  remember  the 
fact  that  the  defendant  tendered 
his  resignation  as  director.  The  de- 
fendant testified  that  some  messen- 
ger, not  named,  from  his  office,  iook 
up  the  letter  of  resignation  at  the 
same  time  he  took  up  the  oath  of  of- 
fice; that  it  was  in  the  same  en- 
velope. In  this  state  of  the  evidence 
the  trial  judge  charged  that  there 
was  no  evidence  that  the  letter  of 
resignation  was  ever  received  by 
the  board  of  direct- 
?.";.rn~Vo*„"Tf      ors.  This,  we  think, 

director— de-  WaS       COrTBCt.        We 

■ecretarr.  need    uot    conslder 

whether,  under  any 
circumstances,  evidence  of  no  grea^ 
er  probative  force  would  require  a 
submission  of  the  fact  to  the  jury; 
nor  need  we  consider  what  is  neces- 
sary to  constitute  a  resignation  of  his 


office  by  a  director.   It  is  enough  to 

say  that  Scarlett's  attempt  was  to 
present  his  resignation  to  the  board 
of  directors;  his  letter  was  ad- 
dressed to  the  board.  He  sent  it, 
however,  to  the  secretary,  and  there 
is  no  proof  that  it  ever  reached  the 
board.  It  would,  we  think,  be  going 
too  far  to  hold  that  communication 
to  the  secretary  (if  we  can  even  go 
so  far  as  to  say  it  was  communicated 
to  the  secretary)  was  communica- 
tion to  the  board.  This  is  not  a  case 
of  constructive  notice.  In  such  a 
case,  justice  to  third  parties  often 
requires  that  the  corporation  itself 
be  charged  with  knowledge  pos- 
sessed by  its  officers.  A  resignation 
of  a  director  is  different.  While  he 
has  a  right  to  resign  and  differs  in 
that  respect  from  a  public  officer 
(State  ex  rel.  Reeves  v.  Ferguson,  31 
N.J.L.107;  Fryer  v.  Norton,  67  N. 
J.L.  537,  52  Atl.  476),  the  board  of 
directors  or  the  stocldiolders,  as  the 
case  may  be,  are  like  the  public  au- 
thorities in  having  the  right,  some- 
times the  duty,  to  fill  the  vacancy. 
This  they  cannot  do,  unless  they 
have  actual  knowledge  of  its  ex\6t- 
ence.  The  resignation  must  be  com- 
municated to  them,  pr,  to  use  the 
language  of  the  charge,  must  reach 
tiiem.  To  hold  otherwise  might  sub- 
ject directors  to  the  duty  of  filling  a 
vacancy  of  which  they  had  no  knowl- 
edge. Scarlett  put  his  resignation, 
if  his  testimony  is  believed,  in  the 
way  of  reaching  the  board,  but  he 
took  the  chance  of  its  actually  reach- 
ing them.  It  was  for  him,  if  he  de- 
sired to  escape  further  responsibil- 
ity as  director,  to  see  to  it  that  his 
resignation  reached  the  board  to 
whom  it  was  addressed.  We  need 
not  consider  whether  presentation 
to  any  other  officer  of  the  trust 
company  would  suffice;  the  defend- 
ant undertook  to  present  his  resig- 
nation to  the  board ;  he  failed  to  acr 
complish  it. 

The  next  question  of  importance 
is  whether  the  check  was  ever  paid 
by  the  trust  company  so  that  there 
was  an  effective  overdraft  of  the  ac- 
count.   The  supreme  court  held  that 
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the  certification  of  the  check  was 
in  effect  pajnnent. 
With  this  we  asfree. 
The  importance  of 
the  question  justifies  further  re- 
mark. Th6  question  now  is  not  that 
which  often  arises  as  to  the  effect  of 
*  certified  check  as  payment  of  a 
debt  from  drawer  to  holder  and  a 
discharge  of  the  drawer  from  lia- 
bility. The  answer  to  that  question 
may  depend  on  whether  the  certifi- 
cation is  at  the  request  of  the  draw- 
er before  the  check  is  issued,  or  at 
the  request  of  the  holder  after  the 
check  is  issued.  Times  Square  Auto 
Co.  V.  Rutherford  Nat.  Bank,  77  N. 
J.  L.  649,  134  Am.  St.  Rep.  811,  73 
Atl.  479.  The  question  here  is  not 
as  to  the  effect  of  the  check  as  pay- 
ment between  others,  but  whether 
the  check  has  itself  been  paid  by  the 
bank.  We  think  it  is  settled  in  other 
jurisdictions,  for  ]*easons  that  com- 
mand our  assent,  that  after  a  draw- 
er of  a  certified  check  has  parted 
with  it,  the  situation  as  to  him  is 
"precisely  as  if  the  bank  had  paid 
the  money  on  this  check  instead  of 
making  a  certificate  of  its  being 
good."  The  language  is  quoted  from 
the  opinion  of  Judge  Peckham  in 
First  Nat.  Bank  v.  Leach,  52  N.  Y. 
350,  11  Am.  Rep.  708,  and  is  justi- 
fied by  the  authorities  he  cites;  the 
opinion  itself  was  concerned  with 
the  same  question  that  we  dealt  with 
in  the  case  already  cited,  and  was 
there  referred  to  by  us  as  authority. 
It  is  argued,  however,  that 
Smith's  certification  could  not 
amount  to  payment  by  the  bank, 
since  he  was  without  authority  to 
certify  a  check  when  the  drawer's 
account  was  not  good  for  tiie  money. 
Trust  companies,  under  our  statute, 
are  authorized  to  receive  money  on 
deposit,  to  be  subject  to  check  or  to 
be  repaid  in  such  manner  and  on 
such  terms  as  may  be  agreed  upon 
by  the  depositor  and  the  trust  com- 
pany; and,  in  view  of  our  own  de- 
cisions, we  must  take  notice  of  the 
fact  that  th^  do  a  banking  business. 
Mechanics'  Nat.  Bank  v.  Baker,  65 
N.  J.  L.  549,  48  Atl.  582.  It  is  too 
late  now  to  claim  that  banks   (or 
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lot  Atl.  160.) 

trust  companies  doing  a  banking 
business)  may  not  certify  checks. 
If  it  is  necessary  to  prove  that  the 
secretary  and  treasurer  of  a  trust 
company  has,  by  virtue  of  his  ofiice, 
powers  as  great  and  extensive  as 
the  powers  of  a  cashier  of  a  bank, 
such  proof  is  present,  since  it  is 
proved  and  not  disputed  that  the 
secretory  and  treasurer  was  also 
the  manager  of  this  trust  company. 
The  question  then  is.  What  is  the  ef- 
fect of  a  certification  by  one  clothed 
with  these  powers  when  the  depos- 
itor's account  is  not  in  fact  good  for 
the  check?  It  must  be  conceded 
that  no  power  to  overcertif y  is  to  be 
implied ;  if  the  power  exists,  it  must 
be  by  the  express  action  of  the  board 
of  directors  or  of  the  stockholders, 
or  by  a  course  of  dealing  acquiesced 
in  by  the  directors  or  stockholders. 
No  express  authority  is  shown  in 
this  case,  and  we  are  therefore  face 
to  face  with  the  question  of  the  ef- 
fect on  the  liability  of  the  trust 
company  of  an  unauthorized  certi- 
fication by  the  secretary  and  treas- 
urer. This  question  was  presented 
fifty  years  ago  and  decided  by  the 
Supreme  Court  of  the  United  States 
following  earlier  cases  in  New  York, 
and  resting  upon  well-established 
principles  of  the  law  of  agency  and 
the  law  of  estoppel.  Merchants' 
Nat.  Bank  v.  State  Nat.  Bank,  10 
Wall.  604,  644,  645,  19  L.  ed.  1008, 
1018 ;  Farmers  &  M.  Bank  v.  Butch- 
ers &  D.  Bank,  14  N.  Y.  623,  id.,  16 
N.  Y.  127,  69  Am.  Dec.  678;  Meads 
V.  Merchants'  Bank,  25  N.  Y.  143, 
82  Am.  Dec.  331.  These  cases  were 
tiioroughly  discussed  both  by  emi- 
nent counsel  and  by  the  court.  It  is 
unnecessary  to  repeat  the  argu- 
ments. It  is  enough  to  quote  from 
the  Federal  case  to  indicate  the 
principle  that  governed:  "If  the 
contract  can  be  valid  under  any  cir- 
cumstances," says  the  court,  "an 
innocent  party  in  such  a  case  has  a 
right  to  presume  their  existence, 
and  the  corporation  is  estopped  to 
deny  them.  .  .  .  Corporations  are 
liable  for  the  acts  of  their  servants 
while  engaged  in  the  business  of 
their  employment  in  the  same  man- 
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ner  and  to  the  same  extent  that  in- 
dividuals are  liable  under  like  cir- 
cumstances. Estoppel  in  pais  pre- 
supposes an  error  or  a  fault,  and 
implies  an  act  in  itself  invalid.  The 
rule  proceeds  upon  the  consideration 
that  the  author  of  the  misfortune 
shall  not  himself  escape  the  conse- 
quences and  cast  the  burden  upon 
another.  .  .  .  Those  who  created 
the  trust,  appointed  the  trustee,  and 
clothed  him  with  the  powers  that 
enabled  him  to  mislead,  if  there 
were  any  misleading,  ought  to  suffer 
rather  tikan  the  other  party." 

Upon  these  principles  the  trust 
company  must  be  held.  It  put  Smith 
in  the  position  where  he  had  power 
to  certify  checks  when  the  deposi- 
tor's account  was  good  for  the 
amount.  Whether  it  was  good  or 
not  was  a  fact  known  to  him.  In- 
nocent parties  who  took  the  check 
relying  on  his  certification  ought 
not  to  suffer,  since  they  had  neces- 
sarily to  rely  upon  the  statement  of 
the  officer  charged  with  the  duty. 
The  trust  company,  having  put  him 

Ba„U-a»tl.orlty  }"  »  POSltion  tO  mis- 
(o  eeriitr  OTer-      lead,  IS    fiStopped  tO 

""■""■  deny  the    truth  of 

his  statements.  This  reasoning  ap- 
plies only  to  the  case  of  an  innocent 
holder,  and  not  to  Scarlett  himself. 
The  holder  in  this  case  is  not  shown 
to  have  been  other  than  innocent, 
and  as  to  him  the  certification  was 
equivalent  to  payment.  It  is,  how- 
ever, not  necessary  to  rely  on  the 
certification  as  equivalent  to  pay- 
ment, since  the  check  was  in  fact 
paid.  Smith  testified  and  was  un- 
contradicted, that  he  took  the  check 
from  the  paying  teller's  cash.  This 
of  itself  would  require  an  inference 
that  it  had  been  paid  and  was  car- 
ried as  a  cash  item ;  it  hardly  need- 


ed Smith's  positive  testimony  that 
the  check  had  been  paid  by  the  trust 
company.  The  fact  that,  instead  of 
stamping  it  "paid,"  he  put  it  in  the 
safe  deposit  box  is  cfceoic_p.y«e»t 
not  material.  The  — neee»««y  «< 
holder  had  had  his  »*•»»«»»• 
money  and  that  is  payment.  Counsel 
for  the  defendant  argues  that  if  the 
check  was  paid  by  cash  received 
from  some  other  depositor,  it  was 
paid  by  that  depositor  ratiier  than 
by  the  trust  company.  This  is  ob- 
viously fallacious,  since  the  title  to 
all  money  deposited  passes  with  the 
deposit  to  the  trust  company,  which 
thereupon  becomes  debtor  to  the  de- 
positor. The  source  of  the  cash  is 
unimportant;  it  was  the  obligation 
of  the  trust  company  by  reason  of 
its  certification  that  was  satisfied, 
and  it  must  be  assumed  that  it  was 
satisfied  with  the  trust  company's 
money.  The  necessary  result  was 
that  Scarlett's  account  was  in  fact 
overdrawn. 

One  of  the  questions  that  arose 
was  whether  Smith  had-  applied  a 
certain  check  properly.  Scarlett 
claimed  it  should  have  gone  to  his 
credit.  Smith  had  applied  it  to  what 
he  said  was  an  existing  indebtedness 
of  Scarlett.  The  judge,  in  the  course 
ef  his  charge,  told  the  jury  that 
Smith  was  corroborated  in  his  testi- 
mony regarding  the 
application  made  by  ^"J** 
him  of  the  $3,000 
check  by  Mr.  Ferguson.  If  this 
was  anything  more  than  mere  com- 
ment, it  was  certainly  harmless  to 
the  defendant.  His  own  claim  was 
that  Smith  had  misapplied  the 
money.  Proof  that  it  had  been  ap- 
plied elsewhere  than  to  his  account 
was  proof  of  just  what  he  claimed. 

The  judgment  must  be  affirmed. 


Appeal— Iiarm- 
error. 


ANNOTATION. 
Biuiikt:  effoct  of  ov«rcerti6cation  of  check. 


I.  Civil  liability:. 

a.  As  between  bank  and  bona  fide 

holder,  86. 

b.  As    to    others   than    bona    fide 

holders,  88. 
ir.  Criminal  liability,  89. 


M.  Oiva  UabaU)/, 
a,  A»  Ifetween  b4tnJe  and  bona  fide  holder. 
The  general  rule  which  is  adhered 
to  in  the  reported  case  (STATE  v.  SCAR- 
LETT, ante,  83)  is  that  a  drawee  bank 


Digitized  by 


Google 


ANNO.— OVERCERTIFICATION  OF  CHECK. 


87 


is  liable  to  a  bona  fide  holder  of  a 
check  it  has  certified  regardless  of  the 
state  of  the  drawer's  account,  the  im- 
plication being  that  the  check  ia  drawn 
npon  sufficient  funds,  and  the  bank 
being  estopped  to  deny  that  such  is 
the  case.  The  following  cases  support 
this  rule:  Merchants  Nat.  Bank  v. 
State  Nat  Bank  (1870)  10  Wall.  (U. 
S.)  604,  19  L.  ed.  IOCS;  Bowen  v. 
Needles  Nat.  Bank  (1898)  87  Fed.  430, 
affirmed  in  (1899)  86  C.  C.  A.  663,  94 
Fed.  925;   Born  v.  First  Nat.  Bank 

(1889)  123  Ind.  78,  7  L.R.A.  442,  18 
Am.  St  Bep.  312,  24  N.  E.  173  (holding 
that  the  bank  could  not  defeat  the 
right  of  the  holder  to  payment  upon 
the  ground  that  the  drawer  had  no 
funds  on  deposit) ;  Union  Trust  Co.  v. 
Preston  Nat  Bank  (1904)  136  Mich. 
399,  112  Am.  St  Rep.  370,  99  N.  W. 
399,  4  Ann.  Gas.  347 ;  Robinett  v.  Bank 
of  Willow  Springs  (1914)  178  Mo.  App. 
422, 163  S.  W.  248 ;  Ozark  Sav.  Bank  v. 
Bank  of  Bradleyville  (1918)  —  Mo. 
App.  — ,  204  S.  W.  570;  Farmers'  &  M. 
Bank  v.  Butchers'  &  D.  Bank  (1857) 
16  N.  Y.  127,  69  Am.  Dec.  678,  affirming 
(1855)  4  Duer,  219  (the  opinion  de- 
livered in  this  case  by  Denio,  Chief 
Justice,  is  reported  in  (1856)  14  N.  Y. 
623,  and  the  opinion  of  Brown,  J.,  is 
reported  in  (1863)  28  N.  Y.  425  and 
26  How.  Pr.  1;  Claflin  v.  Fanners'  & 
C.  Bank  (1862)  25  N.  Y.  293,  reversing 
(1861)  36  Barb.  540  (holding  that  such 
is  the  rule  as  to  checks  of  ordinary 
depositors  in  the  bank) ;  Cooke  v. 
SUte  Nat  Bank  (1873)  52  N.  Y.  96, 
11  Am.  Rep.  667  (so  holding  although 
the  drawer  had  no  funds  in  the  bank 
at  the  time  of  the  certification  which 
was  fraudulent) ;  Pope  v.  Bank  of  Al- 
bion (1871)  59  Barb.  (N.  Y.)  226,  re- 
versed in  (1874)  57  N.  Y.  126  (the  re- 
versal was  upon  the  ground  that  the 
cheek  showed  on  its  face  that  the  cer- 
tification was  by  a  subordinate  officer 
who  had  no  authority  to  certify 
checks)  ;  Goshen  Nat.  Bank  v.  Bingham 

(1890)  118  N.  Y.  349,  7  L.R.A.  595,  16 
Am.  St  Rep.  765,  23  N.  E.  180;  Willets 
T.  Phoenix  Bank  (1853)  2  Duer  (N.  Y.) 
121;  Rankin  v.  Colonial  Bank  (1900) 
31  Misc.  227,  64  N.  Y.  Supp.  32,  af- 
firmed without  opinion  in  (1901)  60 
App.  Div.  629,  69  N.  Y.  Supp.  1144; 


Baldinger  &  K.  Mfg.  Co.  v.  Manu- 
facturers'-Citizens'  Trust  Co.  (1915) 
93  Misc.  94,  156  N.  Y.  Supp.  445  (dic- 
tum) ;  Security  State  Bank  v.  State 
Bank  (1916)  31  N.  D.  454,  154  N.  W. 
282;  Hill  v.  Nation  Trust  Co.  (1884) 
108  Pa.  1,  56  Am.  Rep.  189  (holding 
that  where  a  check  is  certified  by  a 
bank  when  the  drawer  thereof  has 
no  funds,  the  consequences  of  the 
bank  officer's\  infidelity  or  blunder 
should  be  visited  not  upon  the  inno- 
cent holder  of  the  check  so  certified, 
but  upon  the  agent's  employers  who 
put  it  in  his  power  to  commit  the 
wrong) ;  Farmers'  &  M.  Nat.  Bank  v. 
Elizabethtovni  Nat  Bank  (1906)  30 
Pa.  Super.  Ct  271;  Andrews  v.  Ger- 
man Nat  Bank  (1872)  9  Heisk. 
(Tenn.)  211,  24  Am.  Rep.  300;  French 
V.  Irwin  (1874)  4  Baxt.  (Tenn.)  401, 
27  Am.  Rep.  769. 

And  this  is  the  rule  with  respect  to 
any  national  bank  which  overcertifies 
a  check,  in  violation  of  U.  S.  Rev.  Stat. 
§  5208,  Comp.  Stat.  1916,  §  9770,  which 
provides  that  "it  shall  be  unlawful 
for  any  oflScer,  clerk  or  agent  of  any 
national  banking  association  to  certify 
any  check  drawn  upon  the  association 
unless  the  person  or  company  draw- 
ing the  check  has  on  deposit  with  the 
association  at  the  time  such  check 
is  certified  an  amount  of  money  equal 
to  the  amount  specified  in  such  check. 
Any  check  so  certified  by  duly  au- 
thorized officers  shall  be  a  good  and 
valid  obligation  against  the  associa- 
tion, but  the  act  of  any  officer,  clerk 
or  agent  of  any  association  in  violation 
of  this  section  shall  subject  such  bank 
to  the  liabilities  and  proceedings  on 
the  part  of  the  comptroller,"  etc. 
Thompson  v.  St.  Nicholas  Nat.  Bank 
(1889)  118  N.  Y.  825,  21  N.  E.  57, 
afiirmed  in  (1892)  146  U.  S.  240,  86  L. 
ed.  956,  13  Sup.  Ct  Rep.  66. 

And  in  Michigan  an  overcertified 
check  is  valid  in  the  hands  of  a  bona 
fide  holder,  notwithstanding  a  statute 
declaring  it  unlawful  to  certify  a 
check  for  an  amount  greater  than  the 
drawer's  deposit,  and  making  such  a 
certification  a  crime,  and  this  even 
though  the  statute  does  not  provide, 
as  does  the  National  Bank  Act,  that 
such  a  check  shall  be  good  as  against 
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the  bank.  Union  Trust  Co.  t.  Preston 
Nat.  Bank  (1904)  136  Mich.  460,  112 
Am.  St.  Rep.  870,  99  N.  W.  399,  4  Ann. 
€a8.  347;  First  Nat.  Bank  v.  Union 
Trust  Co.  (1909)  158  Mich.  94, 133  Am. 
St.  Rep.  362,  122  N.  W.  547,  both  of 
which  construe  and  apply  Mich.  Comp. 
Laws  1897,  §  6108.  And  see  First  Nat. 
Bank  v.  Currie  (1907)  147  Mich.  72,  9 
L.R.A.(N.S.)  698, 118  Am.  St.  Rep.  537, 
110  N.  W.  499,  11  Ann.  Cas.  241. 

And  in  at  least  one  state  where  it  is 
made  a  felony  for  any  officer,  agent, 
clerk,  or  employee  of  a  bank  wilfully 
to  certify  a  check  unless  the  amount 
called  for  actually  stands  to  the  credit 
of  the  drawer  on  the  books  of  the 
bank,  it  is  expressly  provided  that  any 
such  check  so  certified  by  a  duly  au- 
thorized person  shall  be  a  good  and 
valid  obligation  of  the  bank  in  the 
hands  of  an  innocent  holder.  See 
Smith  V.  Field  (1911)  19  Idaho.  558, 
114  Pac.  668,  Ann.  Cas.  1912C,  354, 
construing  Idaho  Rev.  Codes,  §  2988. 

But  where  a  bank,  because  of  a  mis- 
take of  fact,  certifies  a  check  for  an 
amount  greater  than  the  drawer  has 
on  deposit  at  the  time,  it  may  upon 
discovering  the  mistake,  cancel  the 
certification  as  between  the  hold«r 
and  the  bank,  provided  no  rights  of 
other  parties  have  intervened  and  the 
holder  has  in  no  way  changed  his 
position  or  rights  between  the  cer- 
tifying and  the  cancelation.  Dillaway 
V.  Northwestern  Nat.  Bank  (1899)  82 
111.  App.  71  (in  this  case  the  bank, 
after  certifying  the  check,  delivered 
it  to  the  holder,  and  upon  again  get- 
ting temporary  possession  of  it,  can- 
celed the  certification) ;  Brooklyn 
Trust  Co.  v.  Toler  (1892)  65  Hun,  187, 
19  N.  Y.  Supp.  975,  affirmed  without 
opinion  in  (1893)  138  N.  Y.  675,  34  N.  E. 
S15  (holding  that  a  certification  could 
be  revoked  except  in  so  far  as  it  had 
caused  a  change  of  circumstances) ; 
Security  Sav.  &  T.  Co.  v.  King  (1914) 
69  Or.  228,  138  Pac.  465.  At  least 
where  the  check  is  still  in  the  hands 
of  the  person  who  procured  the  cer- 
tification thereof,  and  the  rights  of 
third  parties  have  not  intervened,  such 
holder  can  recover  from  the  bank 
only  for  the  balance  the  drawer  had 
on  deposit  when  the  certification  was 


made.  Rankin  v.  Colonial  Bank  (1900) 
31  Misc.  227,  64  N.  Y.  Supp.  32,  af- 
firmed without  opinion  in  (1901)  60 
App.  Div.  629,  69  N.  Y.  Supp.  1144. 
And  for  a  better  reason,  where  a  bank 
has  been  induced  by  fraud  to  certify 
the  check  of  a  depositor  for  an  amount 
in  excess  of  his  deposit,  it  may  coun- 
termand payment  unless  the  rights  of 
other  parties  have  intervened.  Far- 
mers' Sav.  Bank  v.  American  Trust 
Co.  (1918)  199  Mo.  App.  491,  203 
S.  W.  674;  Bank  of  the  Republic  v. 
Baxter  (1858)  31  Vt.  101.  Of  course, 
neither  mistake  (see  Ozark  Sav.  Bank 
V.  Bank  of  Bradleyville  (1918)  —  Mo. 
App.  — ,  204  S.  W.  570,  holding  that 
where  a  bank  certified  a  check  of  a 
depositor  having  a  balance  of  $350, 
believing  that  it  was  for  $200  when 
in  fact  it  was  for  $2,000,  it  was  liable 
to  an  innocent  purchaser  who  paid  full 
value  therefor)  nor  fraud  (Cooke  v. 
State  Nat.  Bank  (1873)  52  N.  Y.  96, 
11  Am.  Rep.  667)  constitutes  a  defense 
as  against  an  innocent  holder  for 
value. 

b.  As  to  others  than  bona  fide  holders. 
In  the  absence  of  statutory  influ- 
ence, the  view  seems  to  be  that  the 
reasoning  upon  which  the  general 
rule  is  based  does  not  apply  as  between 
the  drawer  and  the  drawee  bank,  the 
rule  being  limited  to  innocent  holders 
for  value.  See  the  reported  case 
(State  v.  Scarlett,  ante,  83)  ;  Cooke  v. 
State  Nat.  Bank  (N.  Y.)  supra;  and 
Baldinger  &  K.  Mfg.  Co.  v.  Manu- 
facturers'-Citizens'  Trust  Co.  (1915) 
93  Misc.  94, 156  N.  Y.  Supp.  445.  And 
the  same  is  true  as  to  a  holder  who  is 
in  the  same  position  as  the  drawer. 
Stevens  v.  Corn  Exch.  Bank  (1874)  8 
Hun  (N.  Y.)  147,  48  How.  Pr.  851,  5 
Thomp.  &  C.  283.  And  in  New  York  it 
has  been  held  that  where  a  check  in 
favor  of  the  drawer  is  transferred  by 
him  without  indorsement,  a  bank 
which  has  fraudulently  been  induced 
to  overcertify  the  check  is  not  estopped 
by  the  certification  from  questioning 
the  validity  of  the  cheek.  Goshen  Nat. 
Bank  v.  Bingham  (1890)  118  N.  Y.  349, 
7  L.R.A.  595,  16  Am.  St.  Rep.  765,  23 
N.  E.  180.  And  it  has  been  held  that 
the  fact  that  a  check  shows  on  its 
face  ihat  the  certification  was  made 
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by  a  subordinate  officer  who  ordinari- 
ly is  not  invested  with  authority  to 
certify  checks  prevents  one  becoming 
a  bona  fide  holder  where  the  certifica- 
tion was  in  fact  made  by  such  an  ofiScer, 
if  the  drawer  did  not  have  sufficient 
funds  on  deposit  to  cover  the  check. 
Pope  V.  Bank  of  Albion  (1874)  57  N. 
Y.  126,  reversinsr  (1871)  59  Barb.  226. 
And  even  under  i  6208  (above  apt  out), 
a  bank  certifying  a  check  is  not  liable 
to  one  not  a  bona  fide  holder,  it  having 
been  held  that  the  provision,  "any 
check  so  certified  by  duly  authorized 
officers  shall  be  a  good  and  valid  obli- 
gation against  the  association,"  does 
not  apply  where  the  check  is  in  the 
hands  of  the  original  payee,  who 
knows  or  is  chargeable  with  construc- 
tive notice  that  the  check  was  drawn 
and  certified  in  violation  of  law. 
Bowen  v.  Needles  Nat.  Bank  (1898) 
87  Fed.  430,  affirmed  on  other  points  in 
(1899)  36  C.  C.  A.  553,  94  Fed.  925. 
However,  it  has  been  held  that  the 
prohibition  in  this  section  of  the  Re- 
vised Statutes  of  the  United  States 
against  certifying  any  check  drawn 
upon  a  national  banking  association 
unless  there  is  a  sufficient  deposit  at 
the  time  to  meet  the  check  does  not 
affect  the  validity  of  a  contract  even 
as  between  the  parties  to  such  an  ex- 
tent that  a  violation  of  the  provision 
by  a  national  bank  in  overcertifying 
a  check  precludes  the  bank  from  en- 
forcing its  claim  out  of  collaterals 
pledged  to  secure  the  debt  created  by 
the  certifying  of  the  check.  Thompson 
V.  St.  Nicholas  Nat.  Bank  (1892)  146 
U.  S.  240, 36  L.  ed.  956, 13  Sup.  Ct.  Rep. 
66,  affirming  (1889)  113  N.  Y.  325,  21 
N.  E.  57,  which  affirmed  (1888)  47 
Hun,  621.  The  Supreme  Court  of  the 
United  States  in  this  case  said  that 
the  only  penalty  incurred  for  violation 
of  the  provisions  of  this  statute  is  a 
forfeiture  of  the  bank's  charter  and 
the  winding  up  of  its  affairs,  and  that 
the  'validity  of  transactions  falling 
within  such  provision  can  be  ques- 
tioned only  by  the  United  States,  and 
not  by  private  parties. 

But  for  the  purposes  of  the  general 
rule  a  creditor  who  accepts  a  cashier's 
check  drawn  to  his  own  order  in  pay- 
ment of  his  individual  debts  and  un- 


lawfully certified  by  himself  takes  the 
risk  of  such  lack  of  authority  and  is 
not  a  bona  fide  holder,  since  such  a 
course  of  dealing  is  sufficiently  out  of 
the  line  of  ordinary  conduct  of  the 
cashier  of  a  bank  to  put  the  payee 
upon  notice.  Gale  v.  Chase  Nat.  Bank 
(1900)  43  C.  C.  A.  496,  104  Fed.  214. 
So,  in  the  New  York  case  of  Claflin  v. 
Farmers'  &  C.  Bank  (1862)  25  N.  Y. 
293.  reversing  (1861)  86  Barb.  540,  it 
was  held  that  where  a  personal  check 
is  drawn  by  a  bank  officer  and  certified 
by  himself,  it  shows  on  its  face  an  at- 
tempt to  use  his  official  character  for 
his  private  benefit,  so  that  one  to 
whom  it  comes  is  put  on  inquiry  pre- 
cluding his  recovery  as  a  bona  fide 
holder  when  the  certification  is  false. 
And  generally  to  the  effect  that  a  per- 
sonal check  drawn  by  a  bank  officer 
and  certified  by  himself  is  void  on 
its  face,  so  that  one  accepting  it  can- 
not claim  that  he  is  a  bona  fide  holder, 
see  Lee  v.  Smith  (1884)  84  Mo.  304,  54 
Am.  Rep.  101.  And  in  New  Bruns- 
wick it  has  been  ruled  that  the  payee 
of  a  check  is  placed  on  strict  inquiry 
as  to  the  authority  of  a  manager  of 
a  bank  to  bind  the  bank  by  a  certifica- 
tion of  a  check  which  there  was  no 
deposit  to  meet  when  such  payee  knew 
that  the  drawer  gave  the  check  in 
the  interest  of  the  manager,  who  certi- 
fied it.  Mcintosh  v.  Bank  of  New 
Brunswick  (1913)  —  N.  B.  — ,  15  D.  L. 
R.  375. 

II.  Criminal  liability. 

In  some  jurisdictions  a  question  has 
been  made  as  to  the  criminal  liability, 
if  any,  of  one  who  certifies  a  check 
in  violation  of  a  statutory  prohibition. 

Thus  it  has  been  held  that  §  5208 
of  the  United  States  Revised  Statutes 
(Comp.  Stat  1916,  §  9770)  which  is 
set  out  supra,  does  not  create  any 
criminal  offense.  United  States  v. 
Heinze  (1908)  161  Fed.  426.  And  see 
Thompson  v.  St.  Nicholas  Nat  Bank 
(1892)  146  U.  S.  240,  36  L.  ed.  956, 
18  Sup.  Ct  Rep.  66,  affirming  (1889) 
118  N.  Y.  826,  21  N.  E.  67,  as  set 
oat  supra. 

But  §  5208  of  the  Revised  Statutes 
was  supplemented  by  the  Act  of  July 
12,  1882^  (22  Stat  at  L.  166,  chap.  290, 
§  18,  Comp.  Stat  1916,  §  9771),  so  as 
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to  make  it  a  misdemeanor  for  ftny 
officer,  clerk,  or  agent  of  any  national 
banking  association  to  wilfully  vio- 
late the  provisions  of  §  6208,  as  en- 
acted in  1869.  Construing  the 
Amendatory  Act  of  1882,  it  has  been 
held  that,  to  constitute  the  offense  by 
a  bank  officer  of  certifying  a  check 
without  a  sufficient  deposit  to  meet  it, 
there  must  be  on  the  part  of  the  offi- 
cer knowledge  and  a  purpose  to  do 
wrong  in  addition  to  the  certification, 
wrongful  intent  being  the  essence  of 
the  crime.  Potter  v.  United  States 
(1894)  155  U.  S.  438,  39  L.  ed.  214, 
15  Sup.  Ct.  Rep.  144,  reversing  (1892) 
56  Fed.  83;  Spurr  v.  United  States 
(1899)  174  U.  S.  728,  43  L.  ed.  1150, 
19  Sup.  Ct.  Rep.  812,  reversing  (1898) 
«1  C.  C.  A.  202,  59  U.  S.  App.  663,  87 
Fed.  701  (holding  that  specific  in- 
tent to  violate  the  statute  may  be  im- 
puted, as  where  the  officer  purposely 
keeps  himself  in  ignorance  of  whether 
the  drawer  has  money  in  the  bank  or 
not,  or  is  grossly  indifferent  to  his 
dul^  in  respect  to  the  ascertainment 
of  that  fact) ;  United  States  v.  Heinze 
(1908)  161  Fed.  425  (holding  that  § 
5208  should  be  read  with  §  13  of  the 
Act  of  1882,  and  that,  when  so  read, 
a  criminal  offense  is  created). 


And  under  the  Federal  "Conspiracy 
Act"  (U.  S.  Rev.  Stat  S  6440,  Comp. 
Stat.  1916,  §  10,201),  which  imposes 
a  penalty  upon  all  the  parties  to  a 
conspiracy  .  to  commit  any  offense 
against  the  United  States  where  one 
or  more  of  such  parties  has  done  any 
act  to  effect  the  object  of  the  conspir- 
acy, it  has  been  held  that  it  is  not 
essential,  in  order  to  obtain  a  con- 
viction under  an  indictment  charging 
a  conspiracy  with  officers  of  a  national 
bank  for  the  certification  of  a  check 
when  the  drawer  had  insufficient  funds 
on  deposit,  in  violation  of  §  6208,  that 
the  defendant  should  have  had  knowl- 
edge that  such  false  certification  was 
in  violation  of  law,  since  the  necessary 
criminal  intent  will  be  imputed  where 
it  is  shown  that  the  parties  have  acted 
without  knowledge  of  the  facts.  Chad- 
wick  V.  United  States  (1905)  72  C.  C. 
A.  343.  141  Fed.  225. 

And  for  illustrations  of  state  stat- 
utes which  expressly  make  it  a  crimi- 
nal offense  for  a  bank  to  overcertify 
a  check  drawn  upon  it,  see  Smith  v. 
Field  (1911)  19  Idaho,  558,  114  Pac. 
668,  Ann.  Cas.  1912C,  354,  and  Union 
Trust  Co.  v.  Preston  Nat.  Bank  (1904) 
136  Mich.  460,  112  Am.  St.  Rep.  370, 
99  N.  W.  399,  4  Ann.  Cas.  347,  as  set 
out  supra.  G.  J.  C. 


S.  BANE,  Appt., 

V. 

NORFOLK  &  SOUTHERN  RAILROAD  COMPANY. 

irorth  Carolina  Supreme  Court  — October  28,  19 IS. 
(—  N.  C.  — ,  97  S.  E.  11.) 

Carrier  —  language  of  notice  —  inability  of  passenger  to  read. 

That  a  passenger  cannot  read  the  English  language  in  which  a  carrier 
prints  a  notice  required  by  statute,  warning  passengers  not  to  ride  upon 
the  platftjrms  of  the  cars,  does  not  relieve  him  from  the  operation  of  a 
statute  providing  that,  in  case  a  passenger  is  injured  while  on  the  plat- 
form in  violation  of  the  printed  regulations,  the  company,  shall  not  be 
liable  for  his  injury,  if  the  statute  does  not  require  the  printing  of  the 
notice  in  other  than  the  English  language. 

[See  noU^  on  this  question  beginning  on  page  93.] 


Appeal  b/  plaintiff  from  a  judgment  of  the  Superior  Court  for  Durham 
County  in  ffevor  of  defendant  in  an  action  brought  to  recover  damages  for 
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(—  v.  C.  —,  »r  B.  B.  11.) 

personal  injuries  alleged  to  have  been  caused  by  defendant's  negligence. 
Affinned. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Bryant  &  Brogden,-  for  ap-     side  of  the  passenger  coach,  where 


pellant : 

To  constitute  contributory  negli- 
gence, plaintiff  must  have  committed  a 
negligent  act,  and  auch  negligent  con- 
duct must  have  been  the  proximate 
cause  of  the  injury.  A  failure  to  es- 
tablish proximate  cause,  although  neg- 
ligence be  proved,  is  fatal. 

Ramsbottom  v.  Atlantic  Coast  Line 
R.  Co.  1S8  N.  C.  S8,  60  S.  E.  448; 
Brewster  v.  Elizabeth  City,  137  N.  C. 
394,  49  S.  E.  885;  Hoaglin  v.  Western 
U.  Teleg.  Co.  161  N.  C.  398.  77  S.  E. 
417;  Henderson  v.  Durham  Traction 
Co.  132  N.  C.  785,  44  S.  E.  598;  Pritch- 
ard  v.  Southern  R.  Co.  157  N.  C. 
101,  72  S.  E.  828;  Paul  v.  Atlantic 
Coast  Line  R.  Co.  170  N.  C.  230,  L.R.A. 
1916B,  1079,  87  S.  E.  66;  Lea  v.  South- 
ern Public  Utilities  Co.  175  N.  C.  459, 
95  S.  E.  894. 

Even  if  plaintiff  was  on  the  plat- 
form in  violation  of  the  statute,  or  in 
violation  of  the  printed  rules  of  the 
company,  it  would  not  prevent  his  re- 
covery unless  such  violation  was  the 
proximate  cause  of  the  injury. 

Ledbetter  v.  English,  166  N.  C.  129, 
81  S.  E.  1066;  Ferrell  v.  Durham  Trac- 
tion Co.  172  N,  C.  682,  L.R.A.1917B, 
1291,  90  S.  E.  898;  Boney  v.  Atlantic 
Coast  Line  R.  Co.  155  N.  C.  95,  71  S. 
E.  87. 

Messrs.  W.  B.  Rodman  and  W.  B. 
Guthrie  for  appellee. 

Clark,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff,  a  passenger  on  the 
east-bound  train  from  Raleigh  to 
Norfolk,  had  paid  his  way  to  Farm- 
ville,  North  Carolina.  At  Stantons- 
burg,  a  small  station  just  before 
reaching  Farmville,  where  there  was 
a  pass  track,  the^aintilf  got  out  on 
the  platform,  and  on  the  left  side 
of  the  train,  which  was  on  the  op- 
posite side  to  the  station,  while  his 
train  was  still  moving,  when  a 
freight  train  coming  from  the  west 
moved  into  the  siding,  pushing  a- 
head  of  it  three  cars  already  on  the 
siding,  which  ran  over  a  section 
hand,  thereby  derailing  the  front 
box  car,  which  was  empty.  This  car, 
leaning  over  towards  the  main  track, 
bouncing  along  on  the  ties,  struck  the 


the  plaintiff  was  holding  to  the  grab- 
iron  as  he  stood  on  the  platform 
with  one  foot  on  the  top  step.  This 
box  car,  striking  the  passenger 
train,  broke  some  of  the  windows 
in  the  forward  colored  coach,  the 
engine  and  baggage  car  passing 
safely,  and  knocked  off  the  grabiron 
which  the  plaintiff  was  holding,  and 
the  plaintiff  received  a  slight  scratch 
or  wound  on  the  hand.  The  coach 
in  which  the  plaintiff  was  riding  was 
not  injured  at  all ;  no  windows  brok- 
en, and  none  of  the  passengers  in 
any  of  the  coaches  were  hurt;  and 
plaintiff  admits  that,  if  he  had  kept 
his  seat  in  the  car,  he  would  not 
have  been  hurt.  The  court  charged 
the  jury,  as  requested  by  plaintiff, 
that 

"The  mere  announcement  of  the 
name  of  a  station  is  not  an  invita- 
tion to  alight;  but,  when  such  an 
announcement  is  followed  by  a  stop- 
page of  the  train  soon  thereafter,  it 
is  ordinarily  notification  that  the 
train  has  arrived  at  the  usual  place 
for  landing  passengers,  and  under 
such  circumstances  a  passenger  may 
reasonably  conclude  that-  it  has 
stopped  at  the  station,  and  endeavor 
to  get  off,  unless  the  circumstances 
and  indications  are  such  as  to  render 
it  manifest  that  the  train  has  not 
reached  the  proper  and  usual  land- 
ing place." 

"The  court  charges  you  that,  if 
you  find  from  the  evidence  in  this 
case,  and  the  greater  weight,  that 
the  train  upon  which  plaintiff  was 
riding  was  struck  by  an  engine  or 
box  car  owned  and  operated  by  the 
defendant,  this  would  be  negli- 
gence ;  and  if  this  was  the  proximate 
cause  of  injury  to  the  plaintiff,  and 
you  so  find,  you  would  answer  the 
first  issue,  'Yes.' " 

"If  you  find  from  ttie  evidence  in 
this  case,  and  by  the  greater  weight 
thereof,  that  the  plaintiff  was  a  pas- 
senger on  the  defendant's  train  go- 
ing from  Raleigh  to  Farmville, 
North  Carolina,  that  he  had  not  had 
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breakfast,  and  as  the  train  was  ap- 
proaching Stantonsburg  the  porter 
called  out  the  station,  and  soon  aft- 
erwards the  train  slowed  down  and 
came  to  a  stop  at  the  usual  stopping 
place;  that  plaintiif,  after  the  train 
stopped,  stepped  upon  the  platform 
of  the  train  to  get  or  seek  something 
to  eat;  that  he  then  caught  the  iron 
rails  or  grabirons  for  the  purpose  of 
alighting,  and  while  in  this  position 
a  derailed  car  on  a  pass  or  side  track 
was  run  or  pushed  by  the  defendant 
against  the  passenger  train  upon 
which  the  plaintiff  was  traveling  and 
thereby  caused  the  injury  to  the 
plaintiff,  this  would  be  negligence  on 
the  part  of  the  defendant ;  and  if  this 
was  the  proximate  cause  of  injury 
to  the  plaintiff,  and  you  so  find, 
you  will  answer  the  first  issue, 
'Yes.' " 

The  court  then  instructed  the 
jury  that  the  legislature  had  seen 
fit  to  enact  the  following  statute 
(Revisal,  §  2628)  with  reference  to 
passengers  riding  on  the  platform 
of  trains:  "In  case  any  passenger 
on  any  railroad  shall  be  injured 
while  on  the  platform  of  a  car,  or 
on  any  baggage,  wood  or  freight  car, 
in  violation  of  the  printed  regula- 
tions of  the  company  posted  up  at 
the  time  in  a  conspicuous  place  in- 
side the  passenger  cars  then  in  the 
train,  such  company  shall  not  be  li- 
able for  the  injury:  Provided,  said' 
company  at  the  time  furnish  room 
inside  its  passenger  cars  sufficient 
for  the  proper  accommodation  of  its 
passengers." 

The  evidence  was  uncontradicted 
and  the  jury  found  that  the  defend- 
ant had  complied  with  the  statute 
by  posting  up  in 
S~'«l';;f  n«"«ice  a  conspicuous  place 
-inability  of  the  required  notice, 
,m..e..«er  to  forbidding  passen- 
gers  to  ride  upon 
the  platform  while  the  train  was  in 
motion,  and  that  there  was  room 
within  the  car  for  the  accommoda- 
tion of  the  plaintiff  and  all  other 
passengers.  The  court  correctly  told 
the  jury  that  it  was  immaterial 
whether  tiie  plaintiff  was  a  Hebrew 
and  read  Yiddish,  but  could  not  read 


English,  for  the  statute  did  not  re- 
quire the  notice  to  be  printed  in  any 
other  language. 

In  Shaw  v.  Seaboard  Air  Line  R. 
Co.  143  N.  C.  312,  55  S.  E.  713,  it 
was  held  that  though  the  plaintiff 
stepped  out  on  the  platform  under  a 
bona  fide  belief  that  the  train  was 
not  moving,  and  a  reasonably  pru- 
dent person  under  similar  circum- 
stances would  have  so  believed,  yet, 
if  in  fact  the  train  was  still  moving, 
the  plaintiff  could  not  recover  dam- 
ages sustained  by  a  sudden  and  vio- 
lent jerking  of  the  train,  which 
would  not  have  caused  the  injury  if 
the  passenger  had  remained  in  the 
car  till  the  train  actually  stopped.  In 
Wagner  v.  Atlantic  Coast  Line  R. 
Co.  147  N.  C.  315, 19  L.  R.  A.  (N.  S.) 
1028,  61  S.  E.  171,  commenting  on 
Shaw  V.  Seaboard  Air  Line  R.  Co^  it 
was  held  prima  facie  negligence  to 
ride  on  the  platform  of  a  moving 
train  after  a  station  is  called,  but 
before  it  has  come  to  a  stop,  or  very 
nearly  so. 

This  is  not  the  case  of  stepping  off 
a  slowly  moving  train  by  the  invita- 
tion of  the  conductor,  as  in  Nance 
V.  Carolina  C.  R.  Co.  94  N.  C.  619, 
and  cases  cited  thereto  in  Anno.  ed. 
6  Am.  Neg.  Cas.  98.  In  Wallace  v. 
Norfolk  Southern  R.  Co.  174  N.  C. 
171,  93  S.  E.  731,  it  was  held  that 
the  railroad  company  is  not  relieved 
of  the  requirement  of  a  high  degree 
of  care  to  a  passenger  who  steps  off 
the  train  during  a  stop  at  an  inter- 
mediate station,  even  though  with- 
out notice  to  the  conductor  and  for 
purposes  of  his  own.  The  jury  were 
so  instructed  in  this  case  by  the 
court  giving  the  pirayer  of  the  plain- 
tiff to  that  effect. 

The  jury  found,  as  to  the  second 
issue,  that  the  train  was  still  moving 
when  tiie  plaintiff  was  hurt,  and  that 
he  was  on  the  platform  in  violation 
of  the  statutory  notice  in  the  car.  It 
being  admitted  by  the  plaintiff  that 
he  would  not  have  been  hurt  if  he 
had  remained  in  the  car  till  the  train 
stopped,  the  finding  of  the  jury  on 
the  first  issue  that  he  was  not  in- 
jured by  the  negligence  of  the  de- 
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fendant,  taken  in  connection  with        The  exceptions  as  to  contributory 

the  charere,  is  a  finding  that  the  neg-  negligence  and  on  other  grounds  are, 

ligence  of  the  defendant  was  not  the  therefore,  immaterial, 
proximate  cause  of  the  injury.  No  error. 


ANNOTATION. 

LnbOity  of  carrier  as  affected  by  inability  of  passenger  to  read  language 
employed  in  notice  or  warning. 


No  case  other  than  the  reported  case 
(Bane  v.  Norfolk  &  S.  R.  Co.  ante, 
90)  has  been  found  which  passes  <m 
the  specific  question  as  to  the  effect  of 
the  fact  that  a  passenger  could  not 
read  a  notice,  or  warning,  published 
in  the  English  language,  upon  the 
question  of  his  contributory  negli- 
gence in  violating  the  notice  or  warn- 
ing. 

Attention  is,  however,  called  to  two 
cases  of  interest  in  this  connection,  al- 
though not  passing  upon  the  specific 
point.  In  Renaud  v.  New  York,  N.  H. 
k  H.  R.  Co.  (1912)  210  Mass.  653,  38 
L.R.A.(N.S.)  689,  97  N.  E,  98,  it  is  said 
that,  "a  common  carrier  of  passengers 
has  a  right,  inherent  from  the  nature 
of  its  undertaking,  to  make  reasonable 
•rules  to  govern  the  conduct  of  its 
passengers.  ...  Its  public  duty 
requires  the  common  carrier  to  trans- 
port only  persons  who  are  willing  to 
regard  such  rules,  and  its  invitation 
to  become  passengers  is  confined  to 
those  who  are  prepared  to  conduct 
themselves  according  to  regulations 
reasonably  necessary  for  the  protec- 
tion of  passengers  for  the  safe  and 
convenient  transaction  of  the  business 
of  the  carrier  in  the  light  of  its  severe 
obligations.  .  .  .  Violation  of  a  rea< 
sonable  rule  with  knowledge  of  its  ex- 
istence precludes  recovery  by  the 
person  whose  violation  was  a  contrib- 
uting cause  of  his  injury.  ...  It 
has  also  been  held  that  no  duty  of  care 
rests  on  the  carrier  toward  a  passen- 
cer  who  disobeys  the  rules.  .  .  , 
Where  a  railroad  company  seeks  to 
justify  the  conduct  of  its  servants  by 
a  rule,  it  is  not  necessary  to  show  that 
notice  of  it  was  given  to  the  plaintiff. 
.  .  .  It  is  the  law  in  some  jurisdic- 
tions that  [such  regulations]  need  not, 
in  all  instances,  be  brought  home  to 
the  knowledge  of  the  passenger  in  or- 


der to  bind  him.  But  sounder  reason 
supports  the  view  that  a  regulation, 
in  order  to  be  binding  upon  the  pas- 
senger must  be  known  to  him.  There 
need  not  be  positive  evidence  that 
it  was  expressly  called  to  his  atten- 
tion. Knowledge  may  be  inferred 
from  widely  posted  notices,  from 
the  experience  of  the  passenger 
in  traveling,  from  the  nature  of  the 
rule  itself  as  according  with  the  dic- 
tates of  common  prudence,  and  from 
other  significant  circumstances." 

And  in  Gobum  v.  Moline,  E.  M.  & 
W.  R.  Co.  (1909)  243  III.  448,  184  Am. 
St.  Rep.  877,  90  N.  E.  741,  wherein  it 
Is  said  that,  conceding  that  a  passen- 
ger may  be  guilty  of  contributory  neg- 
ligence in  disregarding  a  rule  of  the 
company  of  which  he  had  knowledge, 
still  he  is  under  no  duty  to  use  due 
diligence  to  find  out  what  the  rules 
are.  In  this  case  there  was  a  warning 
or  notice  hanging  in  the  vestibule  of 
the  street  car,  warning  passengers  not 
to  stand  in  the  vestibule.  This  notice 
hung  above  the  head  of  the  motorman, 
and  it  was  dark,  and  the  passenger  tes- 
tified that  he  did  not  see  the  notice  or 
rule,  and  knew  nothing  about  it,  and 
it  was  held  that  the  notice  did  not 
affect  his  right  to  recover  for  injuries 
due  to  the  negligence  of  the  carrier, 
where  the  conductor  collected  his  fare 
while  he  was  in  the  vestibule,  and  said 
nothing  about  the  rule. 

The  doctrine  of  the  foregoing  case 
Is  not  in  conflict  with  the  decision  in 
the  reported  case  (Bane  v.  Norfolk 
&  S.  R.  Co.  ante,  90)  holding  that 
it  is  immaterial  that  the  passenger 
could  not  read  English  and  hence 
could  not  read  the  notice,  for  in  the 
Bane  Case  the  carrier  was  relying 
upon  a  statute  which,  in  express 
terms,  exonerated  the  carrier  from  lia- 
bility for  injury   to   any   passenger , 
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injured  while  on  the  platform  of  a  car     in  a  conspicuous  place  inside  the  pas- 

in  violation  of  the  printed  regrulationa     senger  cars  then  in  the  train. 

of  the  company,  posted  up  at  the  time  A.  G.  S. 


MUSKOGEE  ELECTRIC  TRACTION  COMPANY,  Plff.  in  Err^ 

V. 

EDWARD  E.  DOERING. 

Oklahoma  Supreme  Court  — April  80,  t019, 
(—  Olcla.  — ,  172  Pac.  793.) 

Railroad  —  interurban  electric  road  —  liability  for  injury  to  stoclc. 

1.  "Where  a  corporation  is  chartered  to  and  operates  and  maintains  an 
electric  street  railway  and  a  suburban  or  interurban  line,  for  the  purpose 
of  transporting  passengers,  mail,  and  freight,  and  in  pursuance  of  such 
power  builds  and  operates  a  line  from  without  the  limits  of  a  municipal 
corporation  to  another  point  without  such  municipality,  for  a  distance  of 
5^  miles,  through  an  agricultural  section,  such  line  of  road  being  built 
and  operated  along  private  rights  of  way  of  said  corporation,  and  not 
along  a  public  road,  such  corporation  is  liable  for  damages  for  the  killing^ 
of  stock  in  the  event  that  such  corporation  fails  to  fence  and  erect  cattle 
guards  along  said  line,  without  such  municipal  corporation,  as  provided  by 
§  1435,  Revised  Laws  of  1910,  regardless  of  the  fact  that  it  is  not  guilty 
of  other  negligence  than  the  failure  to  erect  such  fence  and  build  such 
cattle  guards. 

{See  note  on  this  question  beginning  on  page  98.] 

Same  —  definition. 

2.  A  railroad  within  the  meaning  of  upon,  and  on  which  a  car  is  operated 
§  1435  is  any  road  laid  out  and  graded,  for  the  carriage  of  passengers  or 
liaving  parallel  rails  of  iron  or  steel  for  freight,  without  regard  to  the  motive 
the  wheels  of  carriages  or  cars  to  run  power  by  which  its  cars  are  propelled. 

Headnotes  by  Collier,  C. 


Error  to  the  District  Court  for  Muskogee  County  to  review  a  judgment 
affirming  a  judfi^ent  of  the  Justice's  Court  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  the  killing  of  a  horse.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  B.  B.  Blakeney  and  J.  H.  Co.  v.  Newman,  77  Ark.  699,  92  S.  W. 
Maxey,  for  plaintiff  in  error:  864;  Lincoln  Street  R.  Co.  v.  McCIel- 

An  electric  street  or  suburban  rail-  Ian,  54  Neb.  672,  69  Am.  St.  Rep.  786, 
way  is  not  within  the  meaning  and  74  N.  W.  1074;  Helena  Light  &  R.  Co. 
purview  of  the  general  railroad  laws  v.  Helena,  47  Mont.  18,  130  Pac.  446; 
of  the'  state,  requiring  railroad  com-  Louisville  &  P.  R.  Co.  v.  Louisville  City 
panics  to  fence  their  rights  of  way  and  R.  Co.  2  Duv.  175 ;  Bloxham  v.  Con- 
build  cattle  guards  at  crossings.  sumers'  Electric  Light  &  Street  R.  Co. 

Missouri,  K.  &  T.  R.  Co.  v.  Savage,  32  36  Fla.  519,  29  L.R.A.  507,  51  Am.  St. 
Okla.  876.- 122  Pac.  656;  Davis  Bros.  Rep.  44, 18  So.  444 ;  San  Antonio  Street 
Ci  Burke  v.  LeFlore,  26  Okla.  729,  110  R.  Co.  v.  Wray,  —  Tex.  Civ.  App.  — ,  87 
Pac.  782,  3  N.  C.  C.  A.  566;  Midland  S.  W.  461;  O'Malley  v.  Rilev  County, 
Valley  R.  Go.  v.  Hardesty,  38  Okla.  559,  86  Kan.  752,  121  Pac.  1108,  Ann.  Cas. 
134  Pac.  400;  Ross  County  v.  Scioto  1913C,  576;  Riley  v.  Galveston  City 
Valley  Traction  Co.  75  Ohio  St.  548,  R.  Co.  13  Tex.  Civ.  App.  247,  35  S.  W. 
80  N.  £.  176;  Little  Rock  R.  &  Electric     826;  State  v.  Hartman  General  Electric 
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(—  Okla.  —. 
Co.  76  Minn.  96,  57  L.R.A.  63,  78  N. 
W.  1032;  Funk  v.  St  Paul  City  R.  Co. 
61  mnn.  435.  29  L.R.A.  208,  52  Am. 
St  Eep.  608,  63  N,  W.  1099,  16  Am. 
Netr.  Cas.  326;  Railway  Comrs.  v. 
Market  Street  R.  Co.  132  Cal.  683,  61 
Pac.  1065;  Fidelity  Loan  &  T.  Co.  v. 
Douglas.  104  Iowa,  632,  78  N.  W.  1039; 
Illinois  C  R.  Co.  t.  Hudson,  136  Tenn. 
1,  188  S.  W.  589;  Cedar  Rapids  &  M. 
C.  S.  Co.  T.  Cedar  Rapids,  106  Iowa, 
476,  76  N.  W.  728;  Pascougla  Street  R. 
&  Power  Co.  v.  Brondum,  96  Miss.  28, 
60  So.  97;  Georgia  R.  &  Electric  Co. 
V.  Joiner.  120  Gi.  905,  48  S.  E.  366. 

Mr.  William  A.  Killey,  for  defendant 
in  error: 

It  was  the  duty  of  defendant  to  fence 
this  line  of  road,  and  its  failure  to  so 
fence  rendered  it  liable  for  all  damages 
to  plaintiff's  stock  injured  or  killed  on 
its  line. 

Diebold  v.  Kentucky  Traction  Co.  117 
Ky.  146,  63  L.R.A.  637,  111  Am.  St. 
Rep.  230,  77  S,  W.  674,  4  Ann.  Cas. 
445;  Hannah  v.  Metropolitan  Street  R. 
Co.  81  Mo.  App.  78;  Simoneau  v.  Pa- 
cific Electric  R.  Co.  159  Cal.  494,  115 
Pac.  320,  2  N.  C.  C.  A.  137;  Louisville 
&  P.  R.  Co.  V.  Louisville  City  R.  Co.  2 
Dnv.  175;  Railroad  Comrs.  v.  Market 
Street  R.  Co.  132  Cal.  683,  64  Pac. 
1067;  Bloxham  v.  Consumers'  Electric 
Light  &  Street  R.  Co.  36  Fla.  539,  29 
LJI.A.  507.  51  Am.  St  Rep.  44.  18  So. 
444;  Aurora  v.  Elgin.  A.  &  S.  Traction 
Co.  227  lU.  485,  118  Am.  St  Rep.  284. 
81  N.  E.  544;  Spalding  v.  Macomb  & 
W.  I.  R.  Co.  226  111.  585,  80  N.  E.  327; 
Zehren  v.  Milwaukee  Electric  R.  & 
Li^t  Co.  99  Wis.  83.  41  L.R.A.  575, 
67  Am.  St  Rep.  844,  74  N.  W.  538. 

Collier,  C,  filed  the  following 
opinion: 

This  action  was  originally  com- 
menced in  a  justice's  court  by  the 
defendant  in  error,  the  plaintiff  be- 
low, against  the  plaintiff  in  error, 
the  defendant  below,  to  recover  dam- 
ages for  the  killing  of  a  horse.  Here- 
inafter the  parties  will  be  referred  to 
as  they  appeared  in  the  court  below. 
The  case  was  tried  in  the  justice's 
court,  and  a  judgment  for  $100  was 
given  in  favor  of  the  plaintiff  and 
against  the  defendant.  From  this 
judgment  an  appeal  was  prosecuted 
to  and  tried  in  the  district  court. 
Upon  the  conclusion  of  the  evidence, 
the  court  directed  the  jury  to  return 
a  verdict  for  the  plaintiff  for  the 
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reasonable  market  value  of  the 
horsey  as  shown  by  the  evidence,  at 
the  time  it  was  killed,  and  the  jury 
returned  a  verdict  for  plaintiff  for 
the  sum  of  $85,  to  which  the  defend- 
ant duly  excepted.  Timely  motion 
was  made  for  a  new  trial,  which  was 
overruled,  excepted  to,  and  error 
broughtHo  this  court. 

It  was  admitted  in  evidence  that 
the  defendant  is  a  corporation,  and 
the  articles  of  incorporation  of  the 
defendant  were  introduced  in  evi- 
dence, and  showed  the  nature  of  de- 
fendant's business  to  be  as  follows: 
"The  general  nature  of  the  business 
to  be  transacted  by  this  corporation 
is  to  construct,  own,  acquire,  operate 
and  maintain  an  electric  street  rail- 
way, and  suburban  and  interurban 
lines  for  the  purpose  of  transporting 
passengers,  mails  and  freight,  and  to 
acquire  right  of  way,  station,  and 
terminal  grounds  for  the  same  by 
condemnation  or  purchase,  to  buy 
and  sell  real  estate,  to  manufacture 
or  produce  electricity  for  furnishing 
light,  heat  and  power  and  to  sell  and 
furnish  the  same  to  customers,  to 
prospect  for  and  produce  natural 
gas,  and  to  sell  and  furnish  the  same 
to  consumers  for  heating  and  light- 
ing." 

The  uncontradicted  evidence  is 
that  the  defendant  constructed  and 
operated  its  lines  in  the  city  of  Mus- 
kogee, and  a  line  of  road  from  Mus- 
kogee, beyond  its  corporate  limits, 
to  Hyde  Park,  a  distance  of  6i  miles ; 
that  itg  road  from  without  the  cor- 
poration of  Muskogee  did  not  travel 
along  any  public  road ;  that  the  lines 
were  equipped  with  the  usual  elec- 
trical overhead  equipment,  and  cars 
were  propelled  thereon  by  means  of 
electricity  in  the  usual  way;  that 
five  or  six  years  prior  to  the  acci- 
dent, the  defendant  had  permitted 
.the  Missouri,  Oklahoma,  &  Gulf 
Railway  Company  to  haul  a  few  cars 
of  freight  over  this  line  with  a  steam 
engine,  but  the  defendant  owned  no 
steam  railway  equipment  of  its  own 
and  operated  none ;  that  t^e  defend- 
ant had  also  moved,  at  rare  inter- 
vals, carloads  of  freight  for  certain 
manufacturing  establishments  loeat- 
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ed  at  Hyde  Park,  but  at  the  time  of 
the  accident  these  manufacturing  es- 
tablishments were  closed  down,  and 
no  carload  lota  were  being  moved; 
that  the  defendant  owned  no  box 
cars  of  its  own,  nor  other  similar 
railway  equipment;  that  the  defend- 
ant also  carried  small  packages  of 
freight  on  its  passenger  "^Srs  for 
anyone  who  desired  to  have  them 
transported;  however,  its  principal 
business  over  this  line  was  that  of 
carrying  passengers;  that  some 
years  prior  to  the  accident  the  de- 
fendant had  erected  a  fence  along 
the  south  line  of  plaintiff's  property, 
but  the  fence  had  gotten  in  bad  re- 
pair and  would  not  have  constituted 
a  lawful  fence  within  the  meaning 
of  the  General  Railroad  Laws  of  the 
state ;  that  on  February  6,  1915,  the 
plaintiff  left  his  horses  in  the  bam 
lot  on  his  farm,  and  left  the  gate  of 
the  bam  open;  that  the  plaintiff 
knew  that  the  horses  could  go  out 
on  the  defendant's  right  of  way; 
that,  at  one  particular  place  between 
his  stalk  field  and  the  defendant's 
right  of  way,  the  fence  was  not  over 
a  foot  high ;  that  plaintiff  had  known 
that  this  condition  of  the  fence  had 
existed  for  a  long  time;  that  the 
horses  left  the  barn  lot  and  went  in- 
to the  stalk  field,  and  sometime  dur- 
ing the  night  strayed  upon  the  de- 
fendant's right  of  way;  that  some- 
time during  the  night,  while  a  car 
was  coming  from  Hyde  Park  to  Mus- 
kogee, a  horse  belonging  to  the  plain- 
tiff jumped  on  the  tracks  iq  front 
of  the  car,  not  far  from  the  plain- 
tiff's farm,  and  was  struck  and 
killed.  It  was  also  shown  by  the 
evidence  that  the  value  of  the  horse 
was  from  $75  to  $100.  The  plain- 
tiff announced  in  open  court  that  he 
did  not  claim  any  negligence  on  the 
•part  of  the  defendant  except  ihe 
failure  to  maintain  a  fence  and  cattle 
guards,  required  by  the  General 
Railway  Law.  It  was  stipulated  and 
agreed  that  plaintiff's  farm  was  in 
Harris  township,  Muskogee  county, 
and  not  within  the  incorporate  limits 
of  the  city  of  Muskogee. 

There  are  very  many  assignments 
of  error;  but,  in  view  of  the  asser- 


tion in  plaintiff's  brief,  there  is  only 
one  question  involved  in  the  case, 
and  that  is,  Is  an  electric  street  or 
suburban  railway,  such  as  the  de- 
fendant in  this  case,  within  the 
meaning  and  purview  of  the  General 
Railroad  Laws  of  the  state,  requir- 
ing railroad  companies  to  fence  tiieir 
rights  of  way?  It  is  further  stated 
in  plaintiffs  brief  "that,  if  the  de- 
fendant is  a  railway  company  with- 
in the  meaning  of  the  statutes,  the 
plaintiff  was  entitled  to  recover,  and 
the  court  should  have  directed  a  ver- 
dict in  his  favor.  If  this  defendant 
is  not  a  railway  within  the  meaning 
of  such  statute,  and  not  required  by 
that  statute  to  fence  its  right  of  way 
and  maintain  cattle  guards,  then  the 
defendant  was  entitled  to  a  judg- 
ment." 

It  is  therefore  unnecessary  to  con- 
sider any  question  involved  in  this 
appeal,  other  than  whether  or  not 
the  defendant,  under  the  statutes  of 
this  state,  was  required  to  fence  its 
line  outside  of  the  incorporation  of 
Muskogee,  and  to  erect  cattle  guards. 
Section  1435,  Revised  Laws  1910,  is 
as  follows :  "It  shall  be  the  duty  of 
every  person  or  corporation  owning 
or  operating  any  railroad  in  the 
state  of  Oklahoma  to  fence  its  road, 
except  at  public  highways  and  sta- 
tion grounds,  with  a  good  and  lawful 
fence." 

Section  1438,  Revised  Laws  1910, 
is  as  follows :  "Whenever  any  rail- 
road corporation  or  the  lessee,  per- 
son, company  or  corporation  operat- 
ing any  railroad,  shall  neglect  to 
build  and  maintain  such  lawful 
fence,  such  railroad  corporation, 
lessee,  person,  company  or  corpora- 
tion operating  the  same,  shall  be  li- 
able for  all  animals  killed  by  reason 
of  the  failure  to  construct  such 
fence." 

We  are  of  the  opinion,  under  the 
facts  in  this  case,  that,  to  avoid  li- 
ability for  killing  stock,  it  was  the 
duty  of  the  defendant  to  fence  its 
road  from  without  the  corporation 
of  Muskogee  to  Hyde  Park;  that  it 
was  a  railroad  within  the  meaning 
of  said  section;  and  that  having 
failed  to  do  so,  it  was  liable  to  tiie 
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plaintiff  for  damages  for  the  kining 
of  his  horse,  -without  other  negli- 
gence on  Hie  part  of  the  defendant. 
And,  there  being  no  conflict  in  the 
testimony,  the  court  did  not  err  in  in- 
structing the  jury  to  find  for  l^e 
iMntiff  for  such  an  amount  as 
might  by  shown  by  the  evidence  was 
the  market  value  of  the  horse.   The 

question  involved  in 
iMiwmf-^t^r-  ^ia  appeal  has  not 
rom*-um3kiutT  been  directiy  decid- 
itief  "^  *"        ed  by  this  court,  and 

we  are  not  unmind- 
ful that  the  authorities  are  in 
conflid^  but  we  think  that  the  rule 
amiounced  by  us  is  fully  sustained 
by  the  weight  of  authority.  Whether 
or  not  it  is  a  railroad  cannot  be  de- 
termined by  the  power  with  which 
its  cars  are  operated,  and  if  other- 
wise coming  vrithin  the  definition  of 
a  railroad,  it  is  entirely  immaterial 
whether  its  cars  be  operated  by 
steam  or  electricity,  or  any  other 
power.  In  33  Cyc.  33A,  the  railroad 
is  defined  as  a  road  specially  laid  out 
and  graded,  having  parallel  rails  of 
iron  or  steel  for  t£e  wheels  of  car- 
riages or  cars,  drawn  by  steam  or 
other  motive  power,  to  run  upon!  In 
Massachusetts  Loan  &  T.  Co.  v. 
Hamilton,  32  C.  C.  A.  46,  59  U.  S. 
App.  403,  88  Fed.  588,  it  is  held: 
"The  word  'railroad'  has  no  such 
fixed  definition  as  to  enable  a  court 
to  determine  whetiier,  by  its  mere 
use  in  a  statute,  it  applies  to  street 
railways  or  not.  It  may  be  used  in  its 
broad  sense,  which  includes  a  street 
railroad,  and  any  other  kind  of  a 
road  on  which  rails  of  iron  are  laid 
for  the  wheels  of  cars  to  run  upon, 
whether  propelled  by  steam,  electric- 
ity, horse,  or  other  power,  or  it  may 
be  used  in  its  technical  sense,  which 
does  not  apply  to  street  railroads.  As 
a  general  nile,  statutes  are  presumed 
to  use  words  in  their  popular  sensie; 
but  the  safest  rule  of  construction  is 
to  take  tile  entire  provisions  of  the 
statute,  and  thereby  ascertain,  if 

possible    what   the 

legislature  intend- 
ed. The  meaning  must  depend  upon 
the  context,  and  be  ascertained  from 
tile  occasion  and  necessity  of  the  law, 
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the  mischief  felt,  and  the  object  and 
remedy  in  view." 

It  is  very  clear  that  the  law  under 
review  imposes  upon  a  railroad  com- 
pany, whether  its  cars  are  propelled 
by  steam  or  electricity,  and  regard- 
less of  the  fact  that  its  principal 
business  may  be  the  operation  of 
street  cars  within  a  municipality,  to 
fence  and  erect  cattle  guards  on  an 
interurban  line  operated  by  it  with- 
out a  municipality,  in  order  to  avoid 
liability  for  killing  stock,  where 
stock  is  killed  without  other  negli- 
gence than  said  corporation's  fail- 
ure to  comply  with  said  §  1435,  Re- 
vised Laws  1910.  In  Riggs  v.  St. 
Francois  County  R.  Co.  120  Mo. 
App.  335,  96  S.  W.  707,  it  is  held. 
"In  determining  whether  the  term 
'railroad  corporation'  as  used  in  § 
1105,  Revised  Statutes  of  1899,  ap- 
plies to  a  street  railway  in  a  given 
instance,  the  court  must  consider 
the  context  and  purpose  of  the  stat- 
ute, the  character  of  mischief 
sought  to  be  prevented  by  it,  and 
the  use  to  which  the  railroad  is  put. 
A  street  railway  organized  under 
article  3,  chap.  12,  of  the  Revised 
Statutes  of  1899,  with  authority  to 
operate  its  railroad  by  'animal, 
cable,  electric  or  other  motive  pow- 
er' to  'transport  passengera,  express 
and  mails,'  and  running,  the  greater 
portion  of  ite  length,  through  an 
asrricultural  country,  is  a  'railroad 
corporation'  within  the  meaning  of 
§  1105,  Revised  Statutes  of  1899, 
and  liable  for  double  damages  for 
animals  killed  by  its  failure  to  fence 
its  track,  where  it  runs  through  in- 
closed or  cultivated  fields  or  unin- 
closed  lands." 

In  the  case  of  Hannah  v.  Metro- 
politan Street  R.  Co.  81  Mo.  App.  78, 
in  defining  a  "street  railway"  the 
court  says:  "A  street  railway  has 
been  variously  defined.  As  the  name 
indicates,  the  primary  meaning  of 
street  railway,  or  street  railroad,  is 
one  constructed  and  operated  on 
and  along  the  streete  of  a  city  or 
town  for  the  carriage  of  persons 
from  one  point  to  another  in  such 
city  or  town  or  to  and  from  its  sub- 
urbs.   It  is  peculiarly    .    .    .    for 
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the  accommodation  of  people  in 
cities  or  towns;  its  tracks  are  ordi- 
narily laid  to  conform  to  street 
grades;  its  cars  run  at  short  inter- 
vals, stopping  at  street  crossings  to 
take  on  and  discharge  passengers, 
and  in  its  business  is  confined  to  tlie 
carriage  of  passengers  and  not 
freight.  Booth,  Street  Railways,  § 
1 ;  Elliott,  Roads  &  Streets,  p.  557 ; 
Williams  v.  City  Electric  Street  R. 
Co.  (C.  C.)  41  Fed.  556;  Funk  v. 
St.  Paul  City  R.  Co.  61  Minn.  435, 
29  L.R.A.  208,  52  Am.  St.  Rep.  608, 
63  N.  W.  1099,  16  Am.  Neg.  Cas. 
326.  The  road  in  question  is  quite 
a  different  thing  from  that  just  de- 
scribed. It  is  not  strictly  local  in  its 
character;  it  is  not  used  to  carry 
passengers  from  comer  to  comer, 
or  from  one  section  or  portion  of  the 
city  to  another,  or  to  transport  per- 
sons from  'down  town'  to  and  from 
the  suburbs;  it  pays  little  attention 
to  streets  and  roads,  but  takes  its 
course  tiirough  the  country  just  as 
any  other  railroad.  .  .  .  Tliat  de- 
fendant has  changed  the  motive 
power  from  steam  to  electricity  can 
make  no  difference;  it  still  remains 
a  railroad  within  ttie  meaning  of  the 
act.  Booth,  Street  Railways,  §  1, 
and  notes.  The  law  was  intended  as 
a  protection  to  stock  and  to  human 
life.   The  change  from  steam  power 


to  electricily  may  lessen  the  chances 
for  accident,  but,  as  the  present  case 
shows,  has  not  rendered  the  oper- 
ation of  the  road  entirely  safe.  The 
danger  still  remains,  though  possi- 
bly in  a  less  degree." 

In  Simoneau  v.  Pacific  Electric 
R.  Co.  159  Cal.  494,  115  Pac.  320, 
2  N.  C.  C.  A.  137,  the  court  cites 
Century  Diet.;  Standard  Diet.; 
Railroad  Comrs.  v.  Market  Street 
R.  Co.  132  Cal.  683,  64  Pac.  1065; 
Bloxham  v.  Consiuners'  Electric 
Light  &  Street  R.  Co.  36  Fla.  539, 
29  L.R.A.  507,  51  Am.  St.  Rep.  44, 
18  So.  444 ;  Hannah  v.  Metropolitan 
Street  R.  Co.  81  Mo.  App.  78,  and 
many  otiier  authorities,  and  says: 
"Whether  or  not  ■  a  railway  is  a 
street  railway  does  not  depend  on 
the  motive  power.  Nichols  v.  Ann 
Arbor  &  Y.  Street  R.  Co.  87  Mich. 
361,  16  L.R.A.  371,  49  N.  W.  538; 
McNab  V.  United  R.  &  Electric  Co. 
94  Md.  719,  51  Atl.  421, 11  Am.  Neg. 
Rep.  240.  Various  features  are  to  be 
considered.  Among  these  are  the 
location  and  method  of  constmction 
of  tiie  track,  the  manner  of  the  op- 
'eration  of  the  cars,  and  the  genei^ 
purpose  of  the  enterprise." 

Finding  no  error  in  the  record, 
this  case  is  affirmed. 

Per  Curiam: 

Adopted  in  whole. 


ANNOTATION. 
Liability  of  intenirban  road  for  tdlling  or  injuring  live  stock  ninniDg  at  large. 


I.  General  rule,  98. 
II.  Proof  of  negligence: 

a.  In  general,   99. 

b.  Excessive      speed — failure      to 

check  speed  of  car,  99. 

c.  Failure  to  sound  gong,  etc.,  100. 
III.  Failure  to  fence  right   of   way  or 

maintain  g^uards,  101. 

/.  Oeneral  rule. 

Where  the  killing  of  or  injury  to 
live  stock  in  the  operation  of  cars  on 
an  interurban  line  is  the  proximate 
result  of  negligence  on  the  part  of 
employees  of  the  company,  and  there 
is  an  absence  of  contributory  negli- 
gence on  the  part  of  the  owner  of  the 
stock,  the  rule  is  well  settled  that  the 
company  is  liable  for  the  injury  done. 


Alabama. — Anniston  Electric  &  Gas 
Co.  V.  HewiU  (1904)  189  Ala.  442, 101 
Am.  St.  Rep.  42,  36  So.  39. 

Arkansas. — Little  Rock  Traction  & 
E.  Co.  V.  Hicks  (1906)  79  Ark.  248, 
96  S.  W.  385;  Little  Rock  R.  &  E.  Co. 
V.  Newman  (1906)  77  Ark.  599,  92  S. 
W.  864. 

Illinois. — Stewart  v.  Bloomington, 
C.  &  D.  R.  Co.  (1913)  180  111.  App. 
608. 

Indiana. — Terre  Haute,  I.  &  E.  Trac- 
tion Co.  V.  Combs  (1918)  —  Ind.  App. 
— ,  118  N.  E,  976;  Chicago,  S.  B.  &  S. 
I.  R.  Co.  V.  Ness  (1914)  56  Ind.  App. 
285,  105  N.  E.  250,  6  N.  C.  C.  A.  167; 
Terre  Haute,  I.  &  E.  Traction  Co.  v. 
Phillips   (1912)  49  Ind.  App.  648,  97 
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N.  B.  1014;  Indianapoiia  &  C.  Traction 
Co.  V.  Smith  (1908)  42  Ind.  App.  605, 
86  N.  E.  498 ;  Campbell  T.  Indianapolis 
&  N.  W.  Traction  Co.  (1906)  89  Ind. 
App.  66,  79  N.  E.  223. 

Iowa. — Swisber  v.  Intemrban  R.  Co. 
(1911)  161  Iowa,  884,  180  N.  W.  404; 
Fullerton  v.  Cedar  Rapids  &  M.  C.  R. 
Co.  (1897)  101  Iowa,  156,  70  N.  W. 
106,  1  Am.  Neg.  Rep.  234. 

Kentucky. — Byrd  v.  Central  Ky. 
Traction  Co.  (1910)  136  Ky.  766,  125 
S.  W.  174. 

Michigan. — Nissly  v.  Detroit,  J.  & 
C.  R.  Co.  (1911)  168  Mich.  676,  131  N. 
W.  145,  135  N.  W.  268,  Ann.  Cas. 
1913C,  719;  Airikainen  v.  Houghton 
CJounty  St  R.  Co.  (1904)  138  Mich. 
194>  101  N.  W.  264;  Kotila  v.  Hough- 
ton County  St.  R.  Co.  (1903)  134 
Mich.  314,  96  N.  W.  437. 

MissoorL — ^Walker  v.  Southwest 
Missouri  R.  Co.  (1918)  —  Mo.  App.  — , 
198  S.  W.  441 ;  Riggs  v.  St.  Francois 
Connty  R.  Co.  (1906)  120  Mo.  App. 
335.  96  S.  W.  707;  Hannah  v.  Metro- 
politan St.  R.  Co.  (1899)  81  Mo.  App. 
78. 

New  Hampshire. — Laronde  t.  Bos- 
ton &  M.  R.  Co.  (1905)  73  N.  H.  247, 
60  Atl.  684. 

New  Yorit— Craft  v.  Peekskill 
Lighting  &  R.  Co.  (1907)  121  App. 
Div.  549,  106  N.  Y.  Snpp.  232;  Evans 
T.  Utica  &  M.  V.  R.  Co.  (1904)  44  Misc. 
345,  89  N.  Y.  Supp.  1089;  Rubein  v. 
Brooklyn  Heights  R.  Co.  (1901)  61 
App.  Div.  478,  70  N.  Y.  Supp.  577. 

Oklahoma.  —  Muskogee  Electric 
Tkaction  Co.  v.  .Doerino  (reported 
herewith)  ante,  94. 

Pennsylvania. — Home  v.  West  Ches- 
ter St.  R.  Co.  (1916)  63  Pa.  Super.  Ct. 
362. 

Canada. — ^Bondy  v.  Sandwich,  W.  & 
A  R.  Co.  (1911)  24  Ont  L.  Rep.  409, 
19  Ont.  Week.  Rep.  860. 

//.  Froof  of  negligence, 
a.  In  general. 
In  an  action  to  recover  compensa- 
tion for  killing  or  injuring  an  animal 
in  the  operation  of  cars  on  an  inter- 
urban  line,  the  burden  of  proof  is  upon 
the  plaintiff  to  show  the  negligence  of 
the  defendant;  and  it  must  not  only 
appear  that  the  defendant  was  negli- 
gent, bat  also  that  such  negligence 
was  the  proximate  cause  of  the  injury. 


Little  Rock  R.  &  Electric  Co.  v.  New- 
man (1906)  77  Ark.  599,  92  S.  W.  864. 

The  presumption  of  negligence  aris- 
ing from  the  killing  of  an  animal  by  a 
railway  company,  due  to  statutory  pro- 
visions relating  to  such  cases,  does  not 
apply  to  street  railway  companies,  and 
hence  the  negligence  of  such  company 
must  be  proven.    Ibid. 

And  see  Craft  v.  Peekskill  Lighting 
&  R.  Co.  (1907)  121  App.  Div.  549,  160 
N.  Y.  Supp.  232,  holding  that  evidence 
that  a  cow  strayed  along  a  country 
highway,  and  was  killed  upon  a  cross- 
ing by  an  electric  car,  is  not  sufficient 
to  render  the  traction  company  liable 
for  the  injury. 

In  Home  v.  West  Chester  Street  R. 
Co.  (1916)  63  Pa.  Super.  Ct.  862,  it  was 
also  held  that,  where  a  horse  was  a 
trespasser  on  a  private  right  of  way 
when  it  was  struck  by  a  car,  and  there 
was  no  evidence  to  show  that  the  acci- 
dent was  the  result  of  any  reckless- 
ness or  wilfulness  on  the  part  of  the 
company,  it  was  not  responsible  there- 
for. 

And  see  Bondy  v.  Sandwich,  W.  &  A. 
R.  Co.  (1911)  24  Ont  L.  Rep.  409,  19 
Ont  Week.  Rep.  860,  holding  that' 
where  a  hors^  was  struck  by  a  car 
and  killed  while  trespassing  upon  a 
right  of  way  of  a  street  railway  com- 
pany, the  latter  is  not  liable,  where 
the  only  negligence  shown  was  the  al- 
leged failure  to  keep  a  lookout  for 
animals. 

Even  though  the  fact  of  killing  live 
stock  raises  a  presumption  of  negli- 
gence on  the  part  of  the  traction  com- 
pany, nevertheless  this  presumption 
may  be  overcome  by  introducing  sat- 
isfactory and  consistent  proof  that  the 
killing  could  not  have  been  avoided  * 
by  the  exercise  of  ordinary  care. 
Byrd  v.  Central  Kentucky  Traction  Co. 
(1910)  136  Ky.  766,  125  S.  W.  174. 
.  For  example,  where,  owing  to 
weather  conditions,  a  motorman  could 
not  see  a  horse  standing  upon  a  track 
in  time  to  stop  a  car  which  he  was 
not  running  at  an  unsafe  speed,  the 
company  is  not  shown  to  have  been 
guilty  of  negligence,  and  any  statutory 
presumption  of  negligence  arising 
from  killing  the  animal  is  rebutted  by 
proof  of  thsse  facts.    Ibid. 
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b.    Excessive    speeA—fatlure    to    check 
speed  of  oar. 

The  question  whether,  under  all  the 
circumstances,  the  speed  at  which  an 
interurban  car  was  being  run  along 
the  highway  was  reasonable,  is  one  for 
the  jury.  Nissly  v.  Detroit  J.  &  C.  R. 
Co.  (1911)  168  Mich.  676,  181  N.  W. 
145,  135  N.  W.  268,  Ann.  Cas.  1913C, 
719. 

Evidence  that  a  car  was  running  at 
a  speed  exceeding  the  limit  fixed  by 
ordinance,  and  that  it  could  not  be 
stopped  in  time  to  prevent  hitting  a 
cow  which  the  motorman  first  saw 
about  twenty  steps  ahead  of  the  car, 
makes  a  prima  facie  case  of  liability 
on  the  part  of  the  company.  Anniston 
Electric  &  Gas  Co.  v.  Hewitt  (1904) 
139  Ala.  442,  101  Am.  St.  Rep.  42,  36 
So.  39. 

It  is  error  to  instruct  the  jury  that, 
if  a  car  could  not  be  stopped  in  time  to 
avoid  striking  an  animal  on  the  track, 
the  traction  company  is  liable,  for  it 
takes  from  the  jury  all  question  as  to 
the  negligence  of  the  defendant  in 
operating  the  car.  Fullerton  v.  Cedar 
Rapids  &  M.  G.  R.  Co.  (1897)  101  Iowa, 
,  156,  70  N.  W.  106,  1  Am.  Neg.  Rep. 
234. 

If  there  is  no  evidence  to  show  tha^ 
the  injured  animal  was  on  the  track 
far  enough  ahead  of  the  car  to  permit 
the  motorman  to  see  it  in~  time  to  stop 
the  car,  plaintiff  fails  to  make  a  case 
against  the  company.  Little  Rock  R. 
&  Electric  Go.  v.  Newman  (1906)  77 
Ark.  599,  92  S.  W.  864. 

And  see  Kotila  v.  Houghton  County 
Street  R.  Co.  (1903)  134  Mich.  314,  96 
N.  W.  487,  holding  that  it  amounts  to 
negligence  to  permit  a  cow  to  run  at 
large,  and  the  owner  cannot  recover 
for  its  killing  by  an  electric  car,  unless 
it  appears  that  the  motorman,  after  he 
discovered  it,  ^r  by  the  exercise  of  due 
care  might  have  discovered  it,  could, 
by  the  use  of  the  appliances  at  hand, 
have  stopped  the  car,  or  so  checked  its 
speed  as  to  prevent  the  injury. 

Evidence  that  a  motorman  could 
have  seen  an  animal  100  yards  away 
if  it  had  been  standing  on  the  track, 
or  4  or  5  feet  therefrom,  and  100  feet 
away,  had  it  been  on  the  sidewalk, 
together  with  evidence  that  the  car 
was  running  at  excessive  speed,  is 
sufficient  to  make  it  a  prima  facie  case 


against  the  company.  Little  Rock 
Traction  &  Electric  Go.  v.  Hicks 
(1906)  79  Ark.  248,  96  S.  W.  385. 

If  a  motorman,  while  running  a  car, 
saw  an  animal  on  the  track,  or  in  such 
close  proximity  to  the  track  as  to  be  in 
peril,  and  he  could  have  avoided  in- 
juring it  by  slowing  down  or  by  stop- 
ping, it  was  his  duty  to  do  so,  and  his 
failure  in  this  regard  amounted  to 
gross  negligence,  rendering  the  com- 
pany liable.  Airikainen  v.  Houghton 
County  Street  R.  Co.  (1904)  138  Mich. 
194, 101  N.  W.  264. 

It  has  been  held  that  the  question, 
whether  a  motorman  could  see  an  ani- 
mal upon  the. track  a  sufficient  dis- 
tance away  so  that  he  might  have 
stopped  the  car,  is  one  for  the  jury, 
although  the  evidence  is  to  the  effect 
that  the  motorman  did  not  actually 
discover  the  animal  until  he  was  so 
close  to  it  that  he  could  not  stop  the 
car.  Swisher  v.  Interurban  R.  Go. 
(1911)  151  Iowa,  884,  130  N.  W.  404. 

It  is  error  to  instruct  the  jury  that, 
if  the  employees  of  the  traction  com- 
pany did  not  stop  the  car  as  soon  as 
they  could  do  so  after  discovering  an 
animal  on  the  track,  the  defendant  is 
liable,  where  the  petition  does  not 
aver,  in  substance  or  effect,  that  the 
traction  company  or  its  employees 
operating  the  car  were  negligent  in 
failing  to  discover  the  animal,  but 
merely  charged  that,  with  knowledge 
of  the  animal's  presence  on  the  track, 
they  negligently  ran  the  car  into  and 
upon  it.  Fullerton  v.  Cedar  Rapids  & 
M.  C.  R.  Co.  (Iowa)  supra. 

o.  Failure  to  sound  gong,  etc. 

Where,  by  statute,  motormen  operat- 
ing interurban  cars  across  the  high- 
way are  required  to  ring  the  bell  and 
sound  the  whistle,  the  failure  of  a 
motorman  to  do  so  amounts  to  negli- 
gence per  se,  rendering  the  company 
liable  for  injury  to  animals  on  the 
highway.  Swisher  v.  Interurban  R. 
Co.  (1911)  151  Iowa,  384,  180  N.  W. 
404. 

Under  ordinary  circumstances,  it  is 
the  duty  of  the  motorman  to  sound  the 
gong  in  order  to  frighten  an  animal 
from  the  track,  and  the  failure  to  do 
so  will  be  evidence  of  negligence;  but 
the  circumstances  may  be  such  that 
his  failure  in  this  regard  niay  be  ex- 
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plained  and  excused,  aa  Where  the 
sadden  appearance  of  the  animal  on 
the  track  required  the  inunediate  ef- 
fort on  the  part  of  the  motorman  to 
stop  the  ear,  and  to  which  matter  he 
devoted  his  entire  attention.  Nissly  V. 
Detroit  J.  &  C.  R.  Co.  (1911)  168  Mich. 
676. 181  N.  W.  145, 185  N.  W.  268,  Ann. 
Gas.  191SC,  719. 

I//.  FoOure  to  fence  right  of  way  or 
maintain  guards. 

Where  an  animal  was  injured  upon 
the  right  of  way  of  an  interurban  line, 
and  it  got  upon  the  right  of  way  be- 
cause it  was  not  fenced  by  the  com- 
pany as  required  by  statute,  the  com- 
pany is  liable  for  the  injury  to  such 
stock.  Riggs  V,  St.  Francois  County 
R.  Co.  (1906)  120  Mo.  App.  836,  96 
S.  W.  707;  Hannah  v.  Metropolitan 
Street  R.  Co.  (1899)  81  Mo.  App.  78; 
Evans  v.  Utica  &  M.  Valley  R.  Co. 
(1904)  44  Misc.  345,  89  N.  Y.  Supp. 
1089;  Rubein  v.  Brooklyn  Heights  R. 
Co.  (1901)  61  App.  Div.  478,  70  N.  Y. 
Snpp.  577;  MUSKOGEE  Electric  Trac- 
tion Co.  V.  DoERiNG  (reported  here- 
with) ante,  94. 

The  negligence  of  an  interurban 
traction  company  in  failing  to  fence 
its  right  of  way,  as  required  by  stat- 
ute, will  render  it  liable  for  injury  to 
an  animal  straying  on  the  right  of 
way,  where  the  injury  is  due  to  the 
'  further  negligent  act  of  the  company, 
in  driving  the  animal  ahead  of  one 
of  its  cars  to  and  upon  a  bridge  un- 
fitted and  dangerous  for  animals  to 
cross.  Campbell  v.  Indianapolis  &  N. 
W.  Traction  Co.  (1906)  39  Ind.  App. 
66,  79  N.  E.  223;  Chicago,  S.  B.  &  S. 
I.  R.  Co.  V.  Ness  (1914)  56  Ind.  App. 
285,  105  N.  E.  250,  6  N.  C.  C.  A.  167. 

So,  where  a  traction  company  was 
under  contract  with  the  owner  of  land, 
to  which  it  had  a  right  of  way,  to 
construct  and  maintain  certain  cross- 
ings and  cattle  guards,  and  the  com- 
pany negligently  failed  to  keep  the 
same  in  repair  after  they  were  con- 
structed, and  such  negligence  resulted 
in  the  killing  of  the  stock  of  the  owner 
without  fault  or  negligence  on  his 
part,  it  is  liable  therefor.  Terre 
Haute,  I.  &  E.  Traction  Co.  v.  Combs 
(1918)  —  Ind.  App.  — ,•  118  N.  E.  976. 

The  fact  that,  by  statute,  interurban 
traction   companies   were  given   one 


year  in  which  to  fence  their  right  of 
way,  does  not  relieve  such  a  company 
from  liability  for  killing  stock  on  an 
unfenced  right  of  way,  where  the  kill- 
ing was  due  to  its  negligence.  Terre 
Haute,  I.  &  E.  Traction  Co.  v.  Phillips 
(1912)  49  Ind.  App.  643,  97  N.  E.  1014. 

It  has  been  held  that,  where  stock 
came  upon  the  right  of  way  of  a  trac- 
tion company  at  a  place  it  was  not 
required  to  fence,  it  is  not  liable  for 
injury  thereto.  Walker  v.  Southwest 
Missouri  R.  Co.  (1918)  —  Mo.  App. 
— ,  198  S.  W.  441. 

Where  animals  got  upon  a  right  of 
way  through  gates  provided  by  a  trac- 
tion company  for  the  use  of  owners  of 
land  abutting  the  right  of  way,  but 
the  escape  of  the  animals  was  not  due 
to  the  negligence  of  the  company,  it  is 
not  liable  for  killing  them,  where  no 
negligence  on  its  part  is  shown.  In- 
dianapolis &  C.  Traction  Co.  v.  Smith 
(1908)  42  Ind.  App.  605,  86  N.  E.  498. 

Where  the  owner  of  land  abutting 
the  right  of  way  of  an  interurban  line 
was  required  by  statute  to  maintain 
gates  opening  upon  private  crossings, 
and  a  gate  thus  maintained  was 
pushed  open  by  his  stock,  and  in  this 
manner  they  got  upon  the  right  of  way 
and  were  injured,  he  cannot  hold  the 
company  responsible  therefor.  Terre 
Haute,  I.  &  E.  Traction  Co.  v.  Combs 
(Ind.)  supra. 

Where  the  question  has  been  spe- 
cifically raised,  it  has  been  held  that 
the  mere  fact  that  an  animal  was 
wrongfully  on  the  track  did  not  relieve 
the  traction  company  of  liability  for 
injuring  it,  where  the  injury  was  due 
to  its  negligence.  Laronde  v.  Boston 
&  M.  R.  Co.  (1905)  73  N.  H.  247,  60 
Atl.  684. 

Where  an  animal  was  killed  on  the 
right  of  way  of  an  electric  railway 
company,  and  it  got  there  by  crossing 
a  cattle  guard  from  the  highway,  it  is 
erroneous  to  charge  the  jury  that, 
if  it  got  on  the  right  of  way  without 
negligence  on  the  part  of  the  owner, 
the  defendant  is  liable;  for  the  latter 
is  not  liable  if  the  cattle  guard  was 
sufficient  and  suitable  to  turn  stock, 
and  it  was  not  otherwise  guilty  of 
negligence.  Stewart  v.  Bloomington, 
C.  &  D.  R.  Co.   (1913)  180  111.  App. 

A.  G.  S. 
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M.  W.  DAVIS,  Respt., 

V. 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY,  Appt. 

South  Carolina  Supreme  Court — March  X7,   1919. 
(104  S.  C.  63,  88  S.  E.  273.) 

Carrier  -^  excess  baggagre  —  absence  of  excess  check. 

1.  Failure  of  a  railroad  company  to  put  on  a  piece  of  excess  baggage 
the  check  required  by  its  rules,  to  show  payment  of  excess  fare,  does  not 
preclude  the  owner  of  the  baggage  from  showing  that  he  had  in  fact  made 
the  excess  payment. 

[See  note  on  this  question  beginning  on  page  109.] 


Damages  —  punitive  —  refusal  to  de- 
liver baggage. 

2.  Punitive  damages  %iay  be  allowed 
for  refusal  to  deliver  excess  baggage 
to  a  passenger  under  circumstances  im- 
puting bad  faith  to  him,  without  in- 
quiring from  reliable  sources  as  to 
whether  or  not  he  had  paid  the  excess 
charge  for  its  transportation  after  he 
had  truly  stated  that  he  had  done  so. 


Evidence  —  similar  offenses. 

3.  Upon  the  question  whether  or  not 
a  railroad  company  refused  to  deliver 
excess  baggage  to  a  passenger,  al- 
though he  had  paid  the  excess  charge 
for  its  transportation,  evidence  is  not 
admissible  that  on  a  subsequent  occa- 
sion his  baggage  came  into  a  terminal 
station  without  excess  checks  upon  it. 


(Hydride,  J.,  dissents  in  part.) 


Appeal  by  defendant  from  a  judgment  of  the  Common  Pleas  Circuit 
Court  for  Marion  County  in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  alleged  wrongful  withholding  by  defendant  of  plain- 
tiff's trunks.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

The  exceptions  referred  to  in  the     passengers  in  the  carriage  of  bag- 


opinion  were  as  follows: 

1.  Because  his  Honor,  the  presid- 
ing judge,  erred,  it  is  respectfully 
submitted,  in  refusing  to  direct  a 
verdict  for  the  defendant  on  the 
cause  of  action  based  upon  wilful- 
ness and  in  refusing  to  grant  a  new 
trial,  on  the  following  grounds: 

First.  That  there  is  no  proof  of 
any  wilful  or  wanton  conduct  on  the 
part  of  the  defendant  which  would 
warrant  a  verdict  for  punitive  dam- 
ages. 

Second.  That  th^  entire  proof 
shows  that  the  acts  of  the  railroad 
employees  were  nothing  more  than 
an  honest  effort  on  their  part  to  en- 
force the  provisions  of  the  statute 
laws  of  the  state,  and  the  rules  of 
the  Railroad  Commission  prohibit- 
ing discrimination  against  different 


gage. 

2.  Because  his  Honor  erred,  it  is 
respectfully  submitted  in  charging 
the  jury  as  follows: 

"Now,  Mr.  Foreman,  I  charge  you 
that  it  is  the  dui^  of  the  agent  in 
receiving  baggage  for  checking — 
the  receiving  agent— to  ascertain, 
under  the  rule  put  in  in  this  case,  the 
weight  of  the  baggage  for  himself. 
But  if  he  chooses  to  do  so  he  may 
accept  the  passenger's  statement; 
but  that  would  be  a  breach  of  the 
rule  when  he  does.  But,  Mr.  Fore- 
man, it  is  the  receiving  agent's  duty 
to  collect  this  excess  fare  for  trans- 
porting a  trunk  at  the  time  he  checks 
it ;  and  if  he  checks  a  trunk  the  very 
fact  of  its  being  checked  is  prima 
facie  evidence  that  the  law  has  been 
complied  with;  that  the  excess  has 
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seats  a  check  issued  by  the  railroad 
cooapany  at  a  point  of  destination 
and  calls  for  a  particular  trunk,  the 
veiy  fact  that  he  has  that  check  in 
his  possession  and  presents  it  raises 
the  prima  facie  presumption  that  he 


forwardins: 
agent,  the  same  must  be  plainly  in- 
dicated on  an  excess  baggage  check; 
and  the  uncontradict^  evidence  in 
this  case  was  that  the  plaintiff's 
checks  for  the  baggage  in  question 
were  ordinary  checks,  and  aid  not 


has  piid  for  all  excess  due  on  that     show  that  any  excess  charges  had 


particular  trunk.  It  is  not  a  con 
elusive  presumption ;  it  may  be  over- 
come by  testimony ;  but  it  casts  up- 
on the  railroad  who  disputes  the 
payment  of  the  excess,  if  there  be 
access,  the  burden  of  showing  by  the 
greater  weight  of  the  evidence  that 
the  excess  has  not  been  paid.  In 
oilier  words,  the  railroad  must  sat- 
isfy the  jury  by  such  evidence  as 
would  overcome,  by  such  weight  as 
would  overcome,  the  prima  facie 
presumption  that  the  excess  bag- 
gage had  been  paid,  by  reason  of  the 
fact  that  the  passenger  had  in  his 
possession  a  check  calling  for  that 
particular  piece  of  baggage." 

"I  charge  you  tiiat  under  rule  19 
of  the  railroad  company,  put  in  evi- 
dence in  this  case,  that  the  prima 
facie  presumption  is  that  where  the 
railroad  checks  baggage  that  the 
excess  has  been  collected  by  the  re- 
ceiving agent  of  the  railroad  check- 
ing it.  "Hiat  is  merdy  prima  facie 
presumption,  not  an  irrebuttable 
presumption.  It  may  be  overcome 
by  evidence  of  such  weight  in  the 
judgment  of  the  jury  as  would  over- 
throw tiie  presumption  arising  from 
tiie  mere  fact  that  it  had  been 
checked.  If  you  find  the  plaintiff 
did  have  a  check  for  his  baggage 
and  presented  that  at  Marion  and 
tile  railroad  withheld  his  baggage 
because  of  the  claim  that  the  excess 
had  not  been  paid,  then  I  charge  you 
that  the  burden  is  on  the  railroad 
company  to  overcome  the  presump- 
tion arising  from  the  mere  fact  of 
havinsr  the  checks,  by  testimony  suf- 
ficiently strong  for  that  purpose. 
Failing  to  do  that,  tiie  presumption 
is  that  the  plaintiff  paid  the'  excess 
baggage  or  he  would  not  have  had 
the  checks." 

In  tiiat:  (a)  Under  the  rule  of 
the  defendant  company  introduced 
in  evidence,  where  excess  charges 


been  i>aid,  and,  therefore,  there  was 
no  presumption  that  such  charges 
were  paid  by  the  plaintiff  to  the 
forwarding  agent. 

(b)  Under  the  rule  of  the  defend- 
ant company  introduced  in  evidence, 
it  is  the  duty  of  the  agent  at  4^e 
point  of  destination  to  weigh  all 
baggage  when  in  doubt  as  to  wheth- 
er same  is  more  than  free  idlowance, 
and  if  found  over  weigl^t,  and  the 
forwarding  agent  has  not  assessed 
proper  excess  charge,  to  collect 
proper  charges ;  hence,  the  presenta- 
tion of  an  ordinary  check  showing 
no  payment  of  excess  creates  no  pre- 
sumption that  the  excess  charges 
were  paid  to  the  forwarding  agent 

(c)  The  plaintiff's  right  to  the 
transportation  of  the  baggage  in 
question  did  not  arise  out  of  the 
ordinary  contract  of  passage  made 
by  the  pajrment  of  his  railroad  fare, 
but  arose  out  of  a  special  contract 
for  the  transportation  of  baggage  in 
excess  of  the  amount  required  by 
law  to  be  carried  free  of  charge; 
and,  tiierefore,  the  burden  was  upon 
the  plaintiff  to  prove  compliance  by 
him  with  the  special  contract  and 
the  pasrment  of  the  excess  charges 
required  by  said  special  contract. 

(d)  It  was  the  duty  of  the  agent 
of  the  defendant  company  at  the 
point  of  destination  to  comply  with 
the  companjr's  rule,  introduced  in 
evidence,  and  collect  the  excess 
charges  pursuant  to  the  said  rule, 
the  same  being  in  accordance  with 
the  rules  of  the  Railroad  Commis- 
sion and  the  statutory  law  of  the 
state ;  and  the  failure  to  comply  with 
said  rule  of  the  company  would  be  a 
violation  of  the  statutory  law  of  the 
state  and  the  rules  of  the  Railroad 
Commission,  prohibiting  discrimi- 
nation among  different  passengers 
in  the  transportation  of  baggage. 

3.  Because  his  Honor  erred,  it  is 


Digitized  by  VjOOQIC 


104 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


respectfully  submitted,  in  charging 
the  jury  as  follows:  "The  duty  of 
the  agent  of  the  railroad  company 
is  to  heed  the  reasonable  explana- 
tion of  the  passenger  not  only  as  to 
the  rights  of  personal  transporta- 
tion, but  to  his  right  to  the  transpor- 
tation of  hi?  personal  property,  and 
any  reasonable  explanation  they  are 
bound  to  heed,  to  the  extent  that  if 
they  go  forward  and  act  in  contra- 
vention of  the  reasonable  explana- 
tion of  the  imssenger  they  do  it  at 
the  railroad's  risk,  if  it  should  turn 
out' that  the  passenger  was  right. 
Then  the  railroad  would  be  wrong, 
and  tiie  railroad  must  pay  the  dam- 
ages, of  the  result.  To  that  extent 
they  must  ^eed  the  reasonable  ex- 
planation of  the  passenger.  Now, 
if  there  is  opportunity  to  investi- 
gate, they  must  investigate  and  find 
out  whether  or  not  the  passenger's 
statement  is  correct." 

In  that:  (a)  The  said  charge  was 
irrelevant  to  the  issues  in  the  case, 
inapplicable  to  the  evidence,  and 
tended  strongly  to  mislead  the  jury 
to  the  prejudice  of  the  defendant, 
because  there  was  no  evidence  that 
the  plaintiff  gave  to  the  agents  of 
the  railroad  company  any  reason- 
able explanation  whatever  as  to  why 
ihe  checks  presented  by  him  for  the 
baggage  in  question  were  ordinary 
checks,  and  showed  no  payment  of 
excess  charges. 

(b)  The  charge  was  a  charge  on 
the  facts,  plainly  indicating  to  the 
jury  that  plaintiff  had  offered  a  rea- 
sonable explanation. 

(c)  There  was  no  evidence  that 
the  defendant  company  did  not  make 
such  investigation  as  was  possible 
in  the  circumstances. 

4.  Because  his  Honor  erred,  it  is 
respectfully  submitted,  in  charging 
the  jury  as  follows :  "I  charge  you, 
Mr.  Foreman,  that  the  check  for  a 
particular  piece  of  baggage  merely 
is  the  evidence  of  the  passenger's 
right  to  demand  that  baggage,  and 
the  passenger  is  not  bound  to  ex- 
amine the  check;  if  he  has  made  a 
contract  with  the  railroad  company 
to  transport  his  baggage  from  one 
point  to  another,  he  is  under  no  ob- 


ligation, to  examine  the  check  to  see 
whether  or  not  it  is  right.  He  had 
the  right  to  assume  that  the  railroad 
agent  had  done  his  duty,  and  he  had 
given  him  such  check  as  was  right 
under  their  contract.  The  supreme 
court  of  this  stete  has  passed  on  that 
question,  and  has  laid  down  the  law 
as  follows:  Quoting  from  a  New 
York  case,  the  court  says:  'In  the 
case  of  Isaacson  v.  New  York  C.  & 
H.  R.  R.  Co.  94  N.  Y.  278,  46  Am. 
Rep.  142,  which  was  very  similar  to 
this  case,  the  court  said:  In  this 
case  the  request  to  check  over  the 
Mobile  route  was  made  to  the  bag- 
gage master  and  assented  to  by  him, 
and  he  assumed  to  give  checks  in  ac- 
cordance with  the  request.  This 
constituted,  we  think,  an  agreement 
binding  on  the  company,  and  unless 
the  plaintiffs  omission  to  examine 
the  checks  was  contributory  negli- 
gence, we  are  of  opinion  that  the 
nonsuit  was  erroneous.  The  pri- 
mary purpose  of  giving  the  passen- 
ger a  duplicate  check  is  to  enable 
him  to  identify  and  claim  his  bag- 
gage at  the  end  of  the  route.  It  has 
never,  we  think,  been  regarded  as 
embodying  the  contract  of  carriage, 
but  only  as  a  voucher  or  token  for 
the  purpose  mentioned.  See  Quimby 
V.  VanderbUt,  17  N.  Y.  306,  72  Am. 
Dec.  469;  Van  Buskirk  v.  Roberts, 
31  N.  Y.  661 ;  Blossom  v.  Dodd,  43 
N.  Y.  264,  3  Am.  Rep.  701 ;  Rawson 
V.  Pennsylvania  R.  Co.  48  N.  Y. 
212,  8  Am.  Rep.  543.  The  plaintiff 
had  a  right  to  repose  upon  the  rep- 
resentation of  the  baggage  master, 
without  examining  the  checks.' " 

In  that:  (a)  The  said  charge  was 
irrelevant  to  the  issues  in  the  case, 
inapplicable  to  the  evidence,  and 
tended  strongly  to  mislead  the  jury 
to  the  prejudice  of  the  defendant, 
because  the  evidence  clearly  shows 
that  the  plaintiff  knew  the  checks 
given  him  by  the  forwarding  agent 
of  the  company  were  not  excess  bag- 
gage checks,  and  did  not  show  the 
payment  of  excess  baggage  charges, 
while  the  principle  laid  down  by  the 
court  applies  only  to  a  case  where  a 
party  does  not  examine  the  check 
given  him,  and  it  transpires  that 
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such  check  was  not  the  kind  that 
should  have  been  given  him  under 
his  contract;  and,  further,  does  not 
apply  to  a  special  contract  for  the 
transportation  of  bagrgage,  exceed- 
ing in  weight  the  amount  required 
by  law  to  be  carried  free  of  charge, 
(b)  While  the  possession  of* a 
duplicate  check  enables  a  passenger 
to  identify  and  claim  his  baggage  at 
Hbe  end  of  the  route  if  there  are  no 
charges  due  thereon,  the  possession 
of  an  ordinary  check  which  does  not 
show  tiie  payment  of  excess  charges 
affords  no  presumption  that  the  ex- 
cess charges  were  paid,  when  the 
party  holding  such  check  knew  that 
if  he  had  paid  the  excess  charges  he 
was  entitled  to  a  check  showing  the 
payment  of  same. 

5.  Because  his  Honor  erred,  it  is 
respectfully  submitted,  in  refusing 
to  permit  M.  V.  Orr,  agent  of  the  de- 
fendant company,  at  Marion,  South 
Carolina,  the  point  of  destination, 
to  testify  that  he  reported  to  counsel 
of  the  defendant  company  that  the 
baggage  in  question  had  come 
throu^  his  office,  since  the  institu- 
tion of  this  suit,  without  the  excess 
checks,  in  that  tiie  plaintiff  testified 
that  his  trunks  had  gone  through  on 
other  occasions  witiiout  the  excess 
checks,  without  being  "held  up,"  and 
the  testimony  offered  by  the  defend- 
ant would  have  tended  to  show  the 
reason  for  this  occurrence  and  the 
motives  of  the  plaintiff  in  institut- 
ing this  suit. 

Messrs.  H.  E.  Davis  and  L.  D.  lide, 

for  appellant: 

The  possession  of  an  ordinary  check 
is  not  prima  facie  evidence  that  the 
excess  baggage  charges  have  been  paid. 

Park  v.,Southern  R.  Co.  78  S.  C.  304, 
58  S.  E.  931;  3  Am.  &  Eng.  Enc.  Law, 
2d  ed.  680;  Moore,  Garr.  p.  721;  6  Gyc. 
669;  Talcott  v.  Wabash  R.  Co.  169  N.  Y. 
461,  64  N.  E.  1. 

If  the  agents  of  defendant  made  a 
mistake  they  acted  in  good  faith,  and 
wtere  an  act  has  been  done  in  good 
faith,  though  it  may  result  in  injury, 
there  can  be  no  recovery  of  exemplary 
damages. 

Gwjmn  V.  Citizens'  Teleph.  Co.  69  S. 
C.  444.  67  LJtJL  111,  104  Am.  St.  Rep. 
819. 48  S.  E.  460. 
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The  duty  of  being  reasonable  rested 
as  much  upon  the  plaintiff  as  upon  de- 
fendant's agents. 

Saunders  v.  Atlantic  Coast  Line  R. 
Co.  101  S.  C.  11,  85  S.  E.  167. 

Messrs.  L.  M.  Gaaque  and  A.  F. 
Woods,  for  respondent: 

It  was  defendant's  business,  and  not 
the  business  of  the  plaintiff,  to  prop- 
er^ check  the  baggage,  and  plaintiff, 
had  a  right  to  presume  that  the  rail- 
road company  would  give  him  the  prop- 
er kind  of  check. 

Strange  v.  Atlantic  Coast  Line  R.  Co. 
77  S.  C.  184,  57  S.  E.  724;  Smith  v. 
Southern  R.  Co.  88  S.  C.  426,  34  L.R.A. 
(N.S.)  708,  70  S.  E.  1057;  Fleischman 
V.  Southern  R.  Co.  76  S.  C.  241,  9 
L.R.A.(N.S.)  519,  56  S.  E.  974;  Webb 
v:  Atlantic  Coast  Line  R.  Co.  76  S.  C. 
198,  9  L.R.A.(N.S.)  1218,  56  S.  E.  954, 
11  Ann.  Cas.  834 ;  Sullivan  v.  Southern 
R.  Co.  74  S.  C.  377,  54  S.  E.  586;  Smith 
V.  Southern  R.  Co.  88  S.  C.  425,  34 
L.R.A.(N.S.)  708,  70  S.  E.  1057;  Cor- 
ley  V.  Southern  R.  Co.  89  S.  C.  482,  71 
S.  E.  1035;  Mills  v.  Southern  R.  Co.  90 
S.  C.  373,  73  S.  E.  772. 

The  forwarding  agent  did  not  attach 
to  the  trunks  the  check  usually  attached 
when  excess  has  been  paid;  but  if  the 
excess  was  paid  this  was  an  omission 
of  duty  of  defendant's  agent,  with 
which  plaintiff  had  nothing  to  do. 

Smith  V.  Southern  R.  Co.  88  S.  C. 
426,  34  L.R.A.(N.S.)  708,  70  S.  E.  1057. 

A  check  in  the  possession  of  a  pas- 
senger is  evidence  that  his  baggage  has 
been  delivered  to  the  company,  and  the 
object  in  giving  the  check  is  to  identify 
the  holder  at  the  end  of  the  journey  as 
the  person  to  whom  the  delivery  of  the 
baggage  should  be  made. 

Dill  V.  South  Carolina  R.  Co.  7  Rich. 
L.  158,  62  Am.  Dec.  407 ;  Park  v.  South- 
ern R.  Co.  78  S.  C.  306,  58  S.  E.  931; 
Strange  v.  Atlantic  Coast  Line  R.  Co. 
77  S.  C.  184,  57  S.  E.  724;  Branson  v. 
Atlantic  Coast  Line  R.  Co.  76  S.  C.  14, 
9  L.R.A.(N.S.)  577,  56  S.  E.  538; 
Fleischman  v.  Southern  R.  Co.  76  S.  C. 
247,  9  L,R.A.(N.S.)  519,  56  S.  E.  974; 
Jenkins  v.  Southern  R.  Co.  78  S.  C.  291, 
63  S.  E.  480;  Meyer  v.  Atlantic  Coast 
Line  R.  Co.  92  S.  C.  101,  75  S.  E.  209; 
Prescott  v.  Southern  R.  Co.  99  S.  C. 
424,  83  S.  E.  781. 

The  carrier  must  heed  the  reasonable 
explanation  of  the  passenger  to  the 
extent  that,  if  the  explanation  is  cor- 
rect, the  railroad  company  is  wrong 
and  is  responsible  for  its  wrong. 

Richardson  v.  Atlantic  Coast  Line  R. 
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Co.  71  S.  C.  444,  61  S.  E.  261;  Smith 
V.  Southern  R.  Co.  88  S.  C.  421,  84 
L.R.A.(N.S.)  708,  70  S.  E.  1057;  Cor- 
ley  V.  Southern  R.  Co.  89  S.  C.  432,  71 
S.  E.  1035.    . 

Plaintiff  was  in  fact  and  technically 
a  passenger. 

Martin  t.  Southern  R.'Co.  61  S.  C. 
160,  28  S.  E.  303,  3  Am.  Neg.  Rep.  601; 
DuBose  V.  Atlantic  Coast  Line  R.  Co. 
81  S.  C.  271,  62  S.  E.  255. 

The  refusal  of  the  court  to  permit 
the  defendant's  agent  at  Marion  to 
testify  as  to  certain  communications 
between  him  and  the  counsel  for  the 
railroad  was  not  prejudicial. 

Minshew  v.  Atlantic  Coast  Lumber 
Corp.  98  S.  C.  8,  81  S.  E.  1027. 

Gage,  J.,  delivered  the  opinion  qf 
the  court: 

Action  for  the  denial  of  the  plain- 
tiffs right  to  have  possession  of  his 
trunks.  Verdict  for  the  plaintiff 
for  $900  punitive  dtonages  and  $100 
actual  damages,  the  latter  reduced 
by  the  circuit  court  to  $25.  Appeal 
by  the  defendant. ' 

History:  The  plaintiff  is  of  mid- 
dle age,  resides  at  Marion,  and  has 
traveled  as  a  commercial  salesman 
for  nineteen  years.  He  went  from 
Walterboro  to  Marion,  over  the  de- 
fendant's lines,  and  carried  two 
"drummer's  trunks"  witii  him.  The 
trunks  confessedly  weighed  in-  ex- 
cess of  the  200  pounds  free  allow- 
ance for  such  baggage;  in  avoir- 
dupois, the  excess  was  200  pounds, 
and  for  that  the  plaintiff  was  due 
to  pay  the  defendant  $1.70.  The 
plaintiff  and  trunks  reached  Marion 
on  Saturday,  and  the  trunks  re- 
mained in  the  station  house  there 
nine  days,  uncalled  for.  At  the  end  of 
that  period  of  time  the  plaintiff  es- 
sayed to  go  from  Marion  to  Colum- 
bia, and  he  presented  the  checks  he 
received  at  Walterboro  and  his  mile- 
age book,  and  requested  that  the 
trimks  be  rechecked  to  Columbia. 
The  baggage  agent  at  Marion  de- 
manded payment  of  excess  fare  on 
the  trunks  from  Walterboro  to 
Marion,  which  the  plaintiff  declined, 
and  thereout  this  suit  arose. 

The  appellant  has  argued  three 
questions,  and  we  shall  discuss  them 
rather  than  the  exceptions,  for  they 


embody  the  exceptions;  but  the  ex- 
ceptions may  be  reported.  The  ap- 
pellant's three  postulates  are  these : 

(1)  The  presiding  judge  erred,  it 
is  respectfully  submitted,  in  holding 
tiiat  the  possession  of  an  ordinary 
check  is  prima  facie  evidence  that 
the  excess  baggage  charges  have 
been  paid. 

(2)  The  presiding  judge  erred,  it 
is  respectfully  submitted,  in  refus- 
ing to  direct  a  verdict  for  defend- 
ant as  to  punitive  damages,  and  in 
his  charge  to  the  jury  relating  to 
such  damages. 

(3)  The  presiding  judge  erred,  it 
is  respectfully  submitted,  in  the  ex- 
clusion of  certain  testimony. 

These  in  their  order: 

1.  The  testimony  tends  to  show, 
and  there  is  no  difference  about  it, 
that  on  trunks  like  these  there  are 
sometimes  put,  if  not  generally  put, 
two  sorts  of  checks,— one  the  ordi- 
nary paper  model  issued  to  a  pas- 
senger who  carries  baggage;  the 
other  an  excess  check  of  a  different 
model  from  the  ordinary  baggage 
check.  The  excess  check  indicates 
on  its  face  the  payment  of  tiie  ex- 
cess fare,  and  possibly  the  amount 
of  it.  It  is  not  clear  from  the  testi- 
mony if  a  duplicate  of  the  excess . 
check  is  furnished  to  the  passenger, 
as  is  done  in  case  of  an  ordinary 
baggage  check.  Rule  19,  herein- 
after set  out,  is  silent  on  the  subject. 
The  court  asked  Orr:  "Does  the 
check  given  to  the  passenger  show 
whether  the  excess  has  been  paid  or 
not?"  and  the  witness  answered: 
"Yes,  sir;  it  does,  and  possibly  the 
amount."  But  it  is  not  plain  from 
this  answer  what  check  was  re- 
ferred to,  the  ordinary  check  or  the 
excess  check.  The  plaintiff  testified: 
"I  have  seen  checks  that  show  ex- 
cess fare,  and  they  generally  put 
them  on."  The  exhibit  B,  which 
sets  out  the  form  and  contents  of 
the  excess  check,  indicates  that 
there  was  issued  on  it  a  "strap 
check,"  and  a  "duplicate  check,"  pre- 
sumably one  for  the  trunk  and  one 
for  the  passenger. 

The  rule  of  the  company  on  the 
subject  of  excess  checks  is  as  fol- 
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lows:  "(19)  Weighing  Baggage 
and  Collecting  Excess  Charges. — 
Agents  must  not  accept  statements 
of  passengers  as  to  weight  pf  -  their 
baggage.  Unless  agent  is  positive 
the  weight  of  a  passenger's  bag- 
gage is  within  the  regulation  allow- 
ance, he  must  weigh  it,  and  collect 
proper  excess  for  all  .overweight. 
The  amount  collected  must  be  plain- 
ly indicated  on  the  excess  baggage 
check.  Should  an  agent  forward 
baggage  weighing  in  excess  of  the 
free  allowance  without  making 
proper  collection,  he  will  be  charged 
with  the  amount  he  should  have  col- 
lected. Receiving  agents  will  weigh 
all  baggage  when  in  doubt  as  to 
whether  same  is  over  free  allow- 
ance, and,  if  found  overweight  and 
forwarding  agent  has  not  assessed 
proper  excess  charge,  collect  proper 
charge." 

In  the  instant  case,  without  con- 
trove»y,  there  was  issued  to  the 
plaintiff  at  Walterboro  only  the  or- 
dinary baggage  check,  with  no 
markings  on  it  of  excess  weight  or 
pajrment  of  money.  There  is  no 
evidence  that  the  plaintiff  knew  of 
the  rules  V>f  the  company.  The 
plaintiff  testified  that  at  Walter- 
boro he  paid  the  agent  $4.50  for  an 
ordlhary  passenger  ticket  from  that 
point  to  Marion,  and  $1.70  excess 
fare  on  his  trunks  for  the  same 
journey,  and  that  the  agent  issued 
to  him  the  two  ordinary  baggage 
checks  which  he  presented  at 
Marion.  The  agent  at  Walterboro 
swore  to  a  totally  different  transac- 
tion. He  said  the  plaintiff  was  ac- 
companied by  a  lady;  that  he  pre- 
sented a  South  Carolina  mileage 
book  and  bought  also  a  cash  ticket 
from  Walterboro  to  Marion ;  that  he 
presumed  the  two  were  traveling 
together,  and  wltiiout  looking  at 
their  baggage  he  issued  to  them 
two  duplicate  checks,  presumably 
one  for  the  plaifttiff  and  one  for  the 
l»ly,  and  a  clerk  put  the  originals 
on  the  trunks ;  that  plaintiff  gave 
the  cash  ticket  to  the  lady ;  that  the 
witness  did  not  see  the  trunks  and 
did  not  ask  if  there  was  any  excess, 
because  he  did  not  think  there  was 
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any.  The  plaintiff  flatly  denied  this 
account  of  the  transaction.  The 
charge  of  the  court  was  made  with 
reference  to  this  testimony,  and  the 
issues  of  fact  made  by  it. 

If  the  trunks  had  been  ordinary 
passenger's  baggage,  then  the  check 
that  was  issued  would  have  con- 
fessedly constituted  only  the  prima 
facie  evidence  of  the  receipt  of  the 
trunk  by  the  defendant.  Dill  v. 
South  Carolina  R.  Co.  7  Rich.  L.  158, 
62  Am.  Dec.  407.  The  case  is  not 
altered  that  the  trunks  were  "drum- 
mer's trunks."  Fleischman  v. 
Southern  R.  Co.  76  S.  C.  237,  9 
L.RJ^.(N.S.)  519,  56  S.  E.  974.  But 
about  the  custody  of  the  trunk  there 
is  no  issue;  the  carrier  admits  the 
receipt,  the  carriage,  and  the  de- 
livery of  the  trunk  at  Marion. 

The  issue  here  is:     Was  the  ex- 
cess fare  paid?    Manifestly,  if  as  a 
fact  it  was  paid,  tiien  checks  cut  no 
figure  in  the  case.    If  it  be  true,  as 
the  carrier   contends  for,    that  by 
rule  of  the  company  and  by  custom 
of  the  company  there  ought  to  have 
been  put  on  tiie  trunks  an  excess 
check,  and  that  its  absence  is  prima 
facie  evidence  of  nonpayment  (and 
upon  that  we  need  express  no  opin- 
ion) ,  yet,  if  that  was  not  done,  and 
if  nevertiieless  the  plaintiff  did  pay 
the  excess  fare,  then  the  fact  must 
overcome    the  pre- 
sumption;  that  is  to  S:«in:l"*" 
say,    the  rights  of  ;*.7^?,%e'Jf.  "" 
people  are  not  al- 
ways dependent  upon  appearances. 

The  court  charged  the  jury  that 
"the  plaintiff  has  got  no  case  unless 
he  paid  that  excess  for  transporta- 
tion of  his  baggage."  It  would  be 
unpardonable  to  conclude  that,  even 
though  a  passenger  had  paid  his  ex- 
cess, the  absence  of  paper  evidence 
of  it,  in  a  case  like  this,  should  de- 
feat his  right  not  to  pay  a  second 
time.  The  prima  facies,  therefore, 
went  out  of  the  case,  and  the  bald 
issue  was  made,  independent  of 
checks:  -Did  the  plaintiff  pay  the 
excess  at  Walterboro?  The  plain- 
tiff did  not  rest  upon  the  effective- 
ness of  a  check  to  fix  his  right.  He 
testified  in  the  first  instance  to  a 
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transaction  he  saw  to  fix  his  right; 
he  testified  to  payment. 

2.  Upon  the  second  issue,  that  of 
the  allowance  of  punitive  damages, 
we  also  concur  with  the  circuit 
court.  There  is  no  need  to  repeat 
the  testimony  before  recited,  though 
it  is  relevant  to  the  issue  of  law 
now  considered.  The  theory  of  the 
defendant  was,  as  testified  to  by 
the  witness  Kirton,  the  Walterboro 
agent,  that  the  plaintiff  had  gotten 
his  trunlc  carried  through  by  a 
false  pretense.  That  was  the 
theory  of  one  of  the  appellant's 
counsel;  for,  in  his  oral  argu- 
ment before  this  court,  he  char- 
acterized the  plaintiff  as  a  "dead- 
beat,"  and  in  the  printed  argu- 
ment it  is  said  the  plaintiff  had 
"the  ineradicable  disposition  to 
seek  an  advantage  against  the  de- 
fendant company."  'The  unvar- 
nished issue  for  the  jury  was:  Did 
the  plaintiff  consciously  use,  to  get 
the  trunks  through  without  the  pay- 
ment of  excess  fare,  a  mileage  book 
for  himself  and  a  cash-fare  ticket 
for  a  lady  who  merely  happened  to 
be  going  the  same  route,  or  did  he 
buy  a  cash-fare  ticket  for  himself, 
and  pay  the  excess  fare  on.  his 
trunks?  It  might  have  been  asked 
what  legal  right  did  the  carrier  have 
to  charge  excess  if  the  two  trunks 
went  through,  as  they  say,  on  two 
paid-for  passenger  fares. 

The  appellant's  counsel  further 
contend  that  it  was  the  duty  of  the 
plaintiff  at  Marion  to  make  a  true 
explanation  to  tihe  defendant's 
agents,  or  at  least  to  give  some  rea- 
sonable account  of  the  transaction 
to  guide  the  defendant's  servants  in 
their  action.  We  think  that  is  true, 
though  that  issue  was  not  made  be- 
fore the  trial  court.  But  the  testi- 
mony on  this  particular  phase  of  the 
case  is  not  all  one  way;  it  tends  lib 
sustain  the  view  of  both  sides.  So 
far  as  the  record  goes,  the  plaintiff 
was  not  asked  on  the  direct  exami- 
nation whether  or  not  he  had  stated 
his  side  of  the  case  to  the  agents  at 
Marion;  he  testified  directly:  "I 
don't   owe   you   any   excess  from 


Walterboro,  and  wofi't  pay  it."  He 
further  testified  directly  tiiat  one  of 
the  agents  said:  "There  was  nothing 
on  these  checks  to  show  that  the  ex- 
cess had  been  paid;"  and  that  the 
witness  answered :  "That  is  none  of 
my  business."  On  the  cross-exami- 
nation the  plaintiff  was  not  asked 
if  he  had  told  the  agents  at  Marion 
the  tirue  transaction. 

The  witness  Orr  testified  directly 
that  the  plaintiff  refused  to  pay  ac- 
cess at  Marion,  "on  the  ground  that 
the  agent  at  Walterboro  checked  the 
baggage,  and  gave  me  the  checks," 
and  that  the  witness  Orr  then  re- 
plied: "If  that  is  the  only  reason 
you  have,  we  will  have  to  insist  tiifit 
you  pay  these  charges;"  and  the 
witness  further  testified  that  Davis 
said:  "I  have  other  reasons  which 
I  refuse  to  give."  On  cross-exami- 
nation, Orr  told  plaintiff's  counsel: 
"Mr.  Davis  absolutely  did  not  tell 
me  that  he  had  paid  the  excess." 

The  witness  Andrews  testified: 
I  asked  Davis  did  he  pay  any  excess 
on  them.  He  never  told  me  wheth- 
er he  did  or  not. 

On  the  reply  the  plaintiff  was 
asked  this  question : 

Q.  Mr.  Davis,  it  has  been  testified 
here  by  Mr.  Orr  and  Mr.  Andrews 
that  you  refused  to  say  whether 
you  had  paid  the  excess  or  not,  and 
that  as  you  went  out  you  said:  "I 
have  other  reasons  which  I  refuse 
to  give;"  is  that  correct? 

A.  Not  a  word  of  truth  in  it. 

Had  the  plaintiff  testified  in  chief 
about  this,  a  reply  would  not  have 
been  necessary. 

Thus,  the  square  issue  of  fact  was 
made  whether  Davis  did  tell  the 
agents  tiiat  tiie  excess  had  been 
paid.  It  may  be  Davis  did  not  tell 
them;  it  may  be  he  did.  Of  the 
truth,  the  jury,  which  knew  the  wit- 
nesses, was  and  is  the  only  judge. 

If  Davis  did  inform  the  agents  of 
the  true  facts,  if  they  nevertheless, 
without  further  inquiry  from  re- 
liable sources,  did  hold  the  trunks 
and  exact  the  excess  charges,  and  if 
the  excess  charges  had  been  in  fact 
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paid,  and  if  the  theory  of  the  de- 
fendant's servants  was  that  the 
D.ii»«e»-p«i.  plaintiflPs  actions 
tiTc-retuai  to  had  been  in  bad 
*•"'•'  *•«»«*•  faith,  and  they  were 
not,  then  the  jury  might  find  puni- 
tive damages.  All  these  matters 
vera  put  in  issue.  The  learned 
judge,  who  saw  the  witnesses,  had 
the  power  and  it  was  his  duty  to  set 
aside  or  to  reduce  the  verdict  had  it 
been  manifestly  wrong.  He  did 
neither,  and  we  concur  in  his  action. 
3.  The  third  postulate  of  the  ap- 
pellant has  reference  to  the  exclu- 
sion of  certain  proffered  testimony 
of  tiie  witness  Orr. 

On  the  redirect  examination  he 
was  asked  this  question: 

It  has  happened  since,  on  one 
particular  occasion,  that  Mr.  Davis's 
baggage  came  through  without  the 
excess  checks.  This  was  since  this 
suit  was  commenced. 

Q.  You  reported  it  to  the  counsel 
of  ihe  company?  (Objected  to,  and 
objection  sustained.) 
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The  printed  argument  of  counsel 
is :  "Indeed,  it  was  a  most  convinc- 
ing circumstance,  not  only  upon  the 
question  as  to  whether  plaintiff 
paid  the  excess  in  the  case  at  bar, 
but  also  to  show  the  ineradicable 
disposition  of  the  plaintiff  to  seek 
an  advantage  against  the  defendant 
company." 

We  think  the  testimony  was 
plainly  irrevelant  and  incompetent. 
The  answer  to  the  question  would 
have  raised  other 
and  independent  f,;lf,*rt5e».*.. 
issues;  in  fact,  an- 
other case  of  like  import  as  the  one 
at  bar. 

We  are  of  the  opinion  that  the 
judgment  below  must  be  affirmed. 

It  is  so  ordered. 

Gary,  Ch.  J.,  Watts  and  Fraser, 
JJ.,  concur  in  the  opinion  of  the 
court. 

Hydrick,  J.,  concurs  in  affirming 
the  judgment  for  actual  damages, 
but  thii3cs  the  judgment  for  puni- 
tive damages  should  be  reversed. 


ANNOTATION. 


Ejtttm  or  esccM  baggage. 


Ocmerally. 

This  note  is  dssigned  to  discuss  the 
carriage  of  baggage  for  which,  by 
reason  of  its  weight  or  bulk,  an  extra 
charge  is  made  by  the  carrier.  The 
limitation  by  a  carrier  of  the  amount 
of  its  liability  for  loss  of  or  damage 
to  baggage  is  not  considered. 

A  common  carrier  of  passengers 
may  fix  the  maximum  weight  of  bag- 
g&ge  which  will  be  earned  free  of 
charge,  and  impose  a  charge  for  any 
excess.  Dibble  v.  Brown  (1852)  12 
6a.  217,  56  Am.  Dec.  460;  Gulf.  C.  & 
S.  F.  R.  Co.  v.  Ions  (1898)  8  Tex.  Qv. 
App.  619,  22  S.  W.  1011.  In  the  case 
last  cited  it  was  said:  "There  was 
DO  separate  and  distinct  contract  from 
that  named  in  the  ticket,  bat  only  an 
additional  consideration  demanded 
and  paid  for  the  extra  weight  of  the 
baggage,  not  known  to  exist  when  the 
ticket  was  sold.  All  tickets  for  pas- 
sage on  railroads  are  bought  with  the 


knowledge  that,  under  the  laws  of 
Texas,  the  railway  company  has  the 
right  to  pay  for  extra  weight  of  all 
baggage  over  100  pounds;  and  a  de- 
mand for  and  the  receipt  of  pay  for 
the  extra  baggage  is  neither  a  viola- 
tion, change,  nor  substitute  of  the 
original  contract  made  in  the  pur- 
chase of  the  ticket." 

The  charges  made  by  a  carrier  for 
excess  baggage  have  been  Jield  to  be 
subject  to  regulation  by  a  public  serv- 
ice commission.  Michigan  C.  R.  Co. 
V.  Wayne  Circuit  Judge  (1909)  156 
Mich.  459,  120  N.  W.  1073.  In  Mich- 
igan C.  R.  Co.  V.  Michigan  R.  Commis- 
sion (1910)  160  Mich.  856,  125  N.  W. 
549,  the  court  sustained  an  order  of 
the  Commission  holding  to  be  unrea- 
sonable a  flat  rate  for  excess  baggage 
for  any  distance  up  to  45  miles,  it  ap- 
pearing that  most  of  the  charges  for 
excess  were  paid  by  traveling  sales- 
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men  whose  trips  were  ordinarily  of  but 
a  few  miles. 

In  Arkansas  the  rates  chargeable 
for  excess  baggage  have  been  fixed 
by  statute.  In  Kansas  City,  F.  &  6. 
R.  Co.  v.  State  (1898)  $6  Ark.  368,  41 
L.R.A.  833,  67 -Am.  St.  Rep.  983,  46 
S.  W.  421,  it  was  held  that  the  stat- 
ute applied  to  the  carriage  of  personal 
baggage  only,  and  was  not  violated  by 
a  charge  of  the  regular  freight  rate 
for  articles  which  were  not  personal 
baggage,  though  they  were  carried  as 
baggage.  . 

In  Hamberg-American  Packet  Co.  v. 
Gattman  (1889)  127  DL  698,  20  N.  E. 
662,  it  was  said  that  the  making  of  an 
.  extra  charf^e  for  the  carriage  of  bag- 
gage does  not  ordinarily  convert  the 
contract  into  one  for  the  carriage  of 
freight;  but  it  was  held  that  the  ar- 
ticles involved  in  that  case  were  car- 
ried as  freight,  the  court  sajring: 
"But  in  the  case  of  an  emigrant  who 
carries  with  her  trunks  and  other  or- 
dinary baggage,  and  also  turns  over 
to  the  common  carrier  a  number  of 
boxes  of  goods  for  transportation,  and 
pays  freight  for  the  weight  in  excess 
of  her  baggage  allowance,  and  the 
general  character  of  the  shipment  is 
known  to  such  carrier,  it  would  be  un- 
just to  conclusively  presume  the  en- 
tire shipment  was  as  baggage,  and 
that  there  could,  in  case  of  loss,  be  no 
recovery  except  for  such  articles  con- 
'  tained  in  the  boxes  as  would  properly 
be  designated  as  necessary  baggage." 

In  the  reported  case  (Davis  v.  At- 
lantic Coast  Line  R.  Co.  ante,  102) 
it  is  held  that  the  fact  that  the  bag- 
gage check  does  not  show  that  an  ex- 
cess baggage  charge  was  paid  is  not 
conclusive  against  the  passenger,  and 
that  under  those  circumstances,  if  the 
passenger  actually  paid  the  charge, 
he  is  entitled  to  demand  the  baggage 
at  his  destination  without  additional 
payment. 

Itlabllltjr  for  loss  of  b*cc*ce. 

It  is  so  obvious  as  apparently  never 
to  have  evoked  a  decision  on  the  point 
that  the  liability  of  a  carrier  for  loss 
of  or  injury  to  articles  which  consti- 
tute personal  baggage,  and  are 
shipped  as  such,  is  in  no  manner  af- 
fected by  the  fact  that  on  account  of 


their  weight  an  excess  baggage 
charge  is  made.  It  has,  however,  been 
contended  in  a  number  of  cases  that 
though  articles  shipped  as  baggage 
are,  in  fact,  merchandise,  the  carrier 
is  liable  if  an  excess  baggage  charge 
is  paid  for  carrying  them.  In  a  few 
cases  where  merchandise  was  shipped 
as  baggage  without  notice  to  the  car- 
rier of  the  true  nature  of  the  articles 
shipped,  it  has  been  held  that,  by  rer 
ceiving  an  extra  baggage  charge,  the 
carrier  became  liable  as  a  bailee  for 
hire.  BaldrafF  v.  Camden  &  A.  R.  Ck>. 
(1851)  Fed.  Cas.  No.  794,  affirmed  in 
(1851)  16  Pa.  67,  55  Am.  Dec.  481; 
Tamarin  v.  Pennsylvania  R.  Co. 
(1914)  244  Pa.  100,  90  Atl.  433.  Com- 
pare the  dictum  in  Merritt  v.  Lehigh 
Valley  R.  Co.  (1912)  49  Pa.  Super.  Ct. 
219,  wherein  the  decision  turned  on 
the  fact  that  the  baggage  had  reached 
its  destination,  and  had  not  been  re- 
moved within  a  reasonable  tipie. 
Thus,  in  Tamarin  v.  Pennsylvania  R. 
Co.  (Pa.)  supra,  it  appeared  that  a 
passenger  tendered  two  trunks  con- 
taining merchandise.  The  agent 
asked  no  information  as  to  the  con- 
tents of  the  trunks,  and  the  passenger 
volunteered  none.  The  agent  collect- 
ed a  small  sum  as  excess  baggage  on 
account  of  the  weight  of  the  trunks, 
and  issued  a  baggage  check.  In  hold- 
ing the  company  to^be  liable  for  the 
loss  of  the  merchandise,  the  court 
said:  "The  defendant  received  the 
property  of  the  plaintiff  and  under- 
took to  transport  it  to  New  Castle.  It 
received  compensation  for  such  un- 
dertaking, the  measure  of  the  compen- 
sation being  fixed  by  itself.  The 
property  was  safely  carried  until 
the  junction  i>oint  referred  to  was 
reached.  There  it  was  injured  or 
destroyed  by  the  negligent  act  of  the 
defendant.  Under  these  facts,  that 
the  defendant  becomes  a  bailee  for 
hire  seems  to  us  to  be  undeniable.  In 
such  case  its  liability  would  certainly 
be  at  least  that  of  an  individual  bailee 
or  private  carrier."  The  court  em- 
phasized the  fact  that  the  loss  was 
due  to  the  defendant's  negligence. 

In  other  jurisdictions,  however,  it 
seems  to  be  assumed  that  the  rule  that 
a  carrier  is   not   liable  for  articles 
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shipped  as  baggasre,  which  are  not 
properly  within  that  term,  unless  it 
has  notice  of  their  nature,  is  not  af- 
fected by  the  fact  that  excess  batrgage 
is  paid.  See  the  cases  cited  infra  in 
this  subdivision.  Thus,  it  has  been 
held  that  the  fact  that  the  weight  of 
packages  checked  as  baggage  is  such 
as  to  necessitate  the  payment  of  ex- 
cess baggage  is  not  notice  to  the  car- 
rier that  articles  other  than  personal 
baggage  are  included  therein.  Hum- 
phry V.  Perry  (1898)  148  U.  S.  627, 
37  L.  ed.  687,  13  Sup.  Gt.  Rep.  711; 
Illinois  C.  R.  Co.  v.  Matthews  (1908) 
114  Ky.  973,  60  L.R.A.  846,  102  Am. 
St.  Rep.  316,  72  S.  W.  302.  In  the  case 
first  cited  it  was  said :  "The  26  cents 
exbra  paid  by  Hr.  Perry  on  account 
of  the  weight  of  the  trunk  was  paid 
merely  for  the  overweight,  and  not  at 
all  in  respect  of  the  contents  of  the 
trunk.  It  was  paid  for  so  much  over- 
weight of  personal  baggage." 

Where  a  carrier  has  notice,  either 
actual  or  constructive,  that  articles  of 
merchandise  are  checked  as  baggage, 
and  it  charges  and  receives  an  excess 
baggage  fee,  it  becomes  a  common 
carrier  for  hire  of  those  articles,  and 
is  liable  as  such  for  loss  or  injury.  In 
such  a  case,  it  is  held,  the  baggage 
agent  of  the  carrier  has  implied  au- 
thority to  enter  into  a  contract  for 
the  carriage  of  the  goods  as  baggage, 
for  the  prescribed  excess  baggage 
charge.  Strouss  v.  Wabash,  St.  L.  & 
P.  R.  Co.  (1883)  17  Fed.  209;  Louis- 
ville &  N.  R.  Co.  V.  Dickson  —  Ala. 
App.  — ,  78  So.  760  (carriage  of 
hunting  dogs  as  baggage) ;  Stoneman 
V.  Erie  R.  Co.  (1873)  52  N.  Y.  429; 
Perley  v.  New  Y«rk  C.  &  H.  R.  R.  Co. 
(1875)  66  N.  Y.  874;  Sloman  v.  Great 
Western  R.  Co.  (1876)  67  N.  Y.  208; 
Millard  v.  Missouri  K.  &  T.  R.  Co. 
86  N.  Y.  441;  Talcott  v.  Wabash  R. 
Co.  (1899)  159  N.  Y.  461,  54  N.  E.  1, 
reversing  (1892)  66  Hun,  466,  21  N. 
Y.  Supp.  818;  Trimble  v.  New  York  C. 
&  H.  B.  R.  Co.  (1900)  162  N.  Y.  84,  48 
L.RJL  116,  56  N.  E.  582;  Glovinsky  v. 
Cnnard  S.  S.  Co.  (1894)  6  Misc.  388, 
26  N.  Y.  Supp.  751;  Wasserberg  v. 
Cnnard  S.  S.  Co.  (1894)  8  Misc.  78,  28 
N.  T.  Supp.  620;  Butler  v.  Hudson 
River  B.   Co.    (1854)   3  E.  D.  Smith 


(N.  Y.)  571;  Missouri  P.  B.  Co.  v. 
York  (1885)  2  Tex.  App.  Civ,  Cas. 
(Willson)  667.  Compare  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Miller  (1912)  108 
Ark.  87,  89  L.R.A.(N.S.)  684,  146  S. 
W.  889. 

The  notice  to  the  carrier  that 
trunks  or  other  containers  offered  for 
checking  contain  articles  other  than 
personal  baggage  need  not  be  express. 
It  may  be  implied  from  the  appear- 
ance of  the  containers  themselves, 
taken  in  connection  with  known 
usages  of  travel.  Sloman  v.  Great 
Western  R.  Co.  (1876)  67  N.  Y.  208; 
Trimble  v.  New  York  C.  &  H.  R.  R.  Co. 
(1900)  162  N.  Y.  84,  48  L.R.A.I115,  56 
N.  E.  532;  Fleischman  v.  Southern  R. 
Co.  (1907)  76  S.  C.  287,  9  L.R.A.(N.S.) 
519,  66  S.  E.  97^. 

In  Sloman  v.  Great  Western  R.  Co. 
(N.  Y.)  supra,  it  appeared  that  a  pas- 
senger presented  two  trunks,  which 
were  of  the  general  appearance  of 
sample  trunks,  and  were  different 
from  ordinary  traveling  trunks.  When 
asked  by  the  baggage  agent  where  he 
wanted  them  checked  to,  he  said  that 
he  did  not  know  yet,  as  he  was  await- 
ing an  answer  to  a  despatch  to  a  cus- 
tomer. Later,  he  checked  the  bag- 
gage, and  paid  |2  for  extra  weight. 
It  was  held  that  the  carrier  was  put 
on  notice  that  the  trunks  contained 
samples,  and,  having  accepted  the  ex- 
cess fee  for  carrying  them,  was  liable 
as  a  bailee  for  hire.  Under  similar 
circumstances  a  recovery  was  sus- 
tained in  Trimble  v.  New  York  C.  & 
H.  R.  R.  Co.  (1900)  162  N.  Y.  84,  48 
L.R.A.  115,  56  N.  E.  532,  the  court 
saying:  "The  recovery  in  this  case 
was  not  on  the  contract  of  jpassage 
entered  into  when  the  plaintifTs  agent 
purchased  his  ticket,  but  on  an  inde- 
pendent agreement  for  the  transporta- 
tion of  the  sample  trunk  as  freight." 

In  Fleischman  v.  Southern  R.  Co. 
(1907)  76  S.  C.  287,  9  L.R.A.(N.S.) 
519,  66  S.  E.  974,  it  was  said:  "The 
reason  of  the  general  rule  that  a  trav- 
eler cannot  take  merchandise  as  bag- 
gage, and  hold  the  carrier  liable,  is 
that  the  cost  of  carrying  merchandise 
is  not  included  in  the  passage  money ; 
and  to  allow  it  to  be  carried  as  bag- 
gage, and  make  the  carrier  liable  for 
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it  as  such,  would  be  to  sanction  a 
fraud  on  the  carrier,  in  depriving  it 
of  its  legitimate  freight  charges.  But 
railroad  companies  themselves  have 
chosen  to  modify  this  rule,  for  the  ad- 
vancement of  their  own  business,  by 
carrying  the  sample  trunks  of  trav- 
eling salesmen  as  baggage,  charging 
for  the  excess,  when  it,  with  personal 
baggage,  is  -over  a  certain  weight.  It 
is  true  there  was  no  proof  in  this  case 
of  the  custom,  but  the  court  will  take 
judicial  notice  of  it.  Courts  do  not 
require  proof  of  the  established  busi- 
ness customs  of  the  people  whose  af- 
fairs come  before  them;  for,  as  has 
been  well  said:  Courts  will  not  pro- 
fess to  be  more  ignorant  than  the  rest 
of  mankind.    This  custom  of  carriers 


as  to  salesmen's  trunks  of  samples  is 
as  universal  and  as  well  known  as 
the  custom  of  checking  ordinary  bag- 
gage, and  it  would  be  as  absurd  for 
courts  to  require  proof  of  one  as  of 
the  other.  It  does  not  seem  material 
how  such  trunks  with  their  contents 
are  designated,  whether  as  baggage  or 
freight.  The  vital  fact  is  that  the 
railroads,  with  full  knowledge  of  their 
character,  receive  them  for  transpor- 
tation, carry  them  with  the  passenger 
on  their  passenger  trains,  and  under- 
take to  deliver  them  at  his  destination. 
In  doing  so,  the  carriers  themselves 
place  sample  trunks  on  the  same  foot- 
ing as  baggage,  and  as  to  such  trunks 
and  their  contents  they  must  be  held 
to  the  same  liability."      W.  A.  S. 


MARTIN  BARLIN,  Appt., 

V. 

KNOX  COUNTY. 

Tennes8ee  Svpreme  OouH  — October  24,   1910. 
(186  Tenn.  288,  188  S.  W.  795.) 

License  —  discrimination  —  slioe-sliining  parlor. 

1.  Exempting  barber  shops  from  a  statute  imposing  a  license  tax  on 
shoe^hining  parlors  is  not  an  unconstitutional  discrimination  so  as  not 
to  be  the  law  of  the  land,  because  a  barber  shop  shining  shoes  as  incidental 
to  its  other  business  is  not  a  shoe-shining  parlor. 

iSee  note  on  this  question  beginning  on  page  114.] 

Same  —  suspension  of  general  law. 

2.  A  proviso  exempting  barber  rights,  privileges,  and  immunities  on 
shops  in  a  statute  imposing  a  license  individuals,  since  a  barber  shop  is  not 
tax  on  shoe-shining  parlors  is  not  a  shoe-shining  parlor,  although  shoes 
an  unconstitutional  suspension  of  a  are  shined  as  incidental  to  its  regular 
general  law,  so  as  to  confer  special  business. 


Appeal  by  plaintiff  from  a  decree  of  the  Chancery  Court  for  Knox 
County  dismissing  a  bill  and  dissolving  an  injunction  restraining  defend- 
ant from  attempting  to  enforce  collection  of  the  balance  of  a  privilege 
tax  alleged  to  be  due  it.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Bowen  &  Anderson  for  ap-     ville,  8  Lea,  635 ;  Demoville  v.  Davidson 


pellant. 

Mr.  James  6.  Johnson,  for  appellee : 
Persons  may  be  classed,  and  valid 
laws  passed  for  the  particular  classes. 

Stratton  Claimants  v.  Morris  Claim- 
ants (Dibrell  v.  Lanier)  89  Tenn.  522, 
12  L.RJi..  70,  15  S,  W.  87;  State  v. 
Schlier,  3  Heisk.  286;  Fulgum  v.  Nash- 


County,  87  Tenn.  214,  10  S.  W.  353; 
Miller  v,  Strahl,  239  U.  S.  426,  60  L.  ed. 
364,  36  Sup.  Ct.  Rep.  147;  McLean  v. 
Arkansas,  211  U.  S.  539,  53  L.  ed.  315, 
29  Sup.  Ct.  Rep.  206;  Quong  Wing  v. 
Kirkendall,  223  U.  S.  59,  66  L.  ed.  350, 
32  Sup.  Ct.  Rep.  192. 
The  court  will  uphold  the  statute  in 
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question,  if  it  is  possible  to  do  so,  un- 
der any  view  of  the  same,  even  to  the 
extent  of  eliminating  the  objectionable 
portionB. 

Ualone  v.  Williams,  118  Tenn.  439, 
121  Am.  St.  Rep.  1002,  103  S.  W.  798; 
Rinehart  v.  State,  121  Tenn.  435,  117 
S.  W.  508,  17  Ann.  Cas.  254;  State  ex 
reL  Cummings  v.  Trewhitt,  113  Tenn. 
572,  82  S.  W.  480;  Neely  v.  State,  4 
Lea,  S16;  Stratton  Claimants  v.  Morris 
Claimants  (Dibrell  v.  Lanier)  89  Tenn. 
534,  12  L.RJk.  70,  16  S.  W.  87;  Green 
V.  Stat^  83  Tenn.  708. 

Bachanaii,  J.,  delivered  the  opin- 
ion of  the  court: 

This  case  involves  the  validity  of 
a  privilege  tax  declared  by  the  Rev- 
enue Act  of  1915  (see  chapter  101, 
pp.  263-290,  Public  Acts  of  that 
year),  worded  as  follows: 

"Shoe-Shininsr  Parlors.  Each 
person,  firm  or  corporation  conduct- 
ing a  shoe-shining  parlor  in  cities 
or  towns  of  .  .  .  sixty  thousand 
inhabitants  or  over,  each  foot  rest, 
per  annum,  $2.  In  cities,  or  towns 
of  thirty  thousand  inhabitants,  and 
not  more  than  sixty  thousand,  each 
foot  rest,  per  annum,  $1.  In  cities 
or  towns  of  less  than  thirty  thous- 
and inhabitants,  each  foot  rest,  per 
annum,  $.60.  Space  for  one  person 
shall  be  construed  as  two  foot  rests : 
Provided,  tiiis  shall  not  apply  to 
barber  shops." 

Barlin  is  the  owner  and  operator 
of  five  shoe-shining  parlors  located 
in  the  city  of  Knoxville,  and  the 
Bggrregate  number  of  foot  rests  in 
the  parlors  is  sixty-eight.  He  in- 
sists that  so  much  of  the  Revenue 
Act  as  is  above  set  out  is  void,  on 
the  ground  that  it  is  arbitrary  and 
capricious  class  legislation,  and 
contravenes  §  8  of  articles  1  and  11 
of  the  state  Constitution.  His  ar- 
gument is  that  barber  shops,  operat- 
ing where  shoe  shining  is  also  done, 
fall  within  the  class  of  shoe-shining 
parlors,  and  that  the  proviso  effects 
an  exemption  of  barber  shops  from 
the  payment  of  the  privilege  tax, 
and  tiierefore  works  an  arbitrary 
and  capricious  classification,  and  ac- 
cording-ly  is  not  the  law  of  the  land, 
within  the  meaning  of  §  8  of  article 
1  of  the  Constitution ;  also  that  the 
2  A.L..R.— 8. 
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proviso  suspends  the  operation  of 
the  act,  which  is  a  general  law,  so 
as  to  save  or  exempt  barber  shops 
from  the  payment  of  the  privilege 
tax,  and  is  therefore  the  suspension 
of  a  general  law  for  the  benefit  of 
a  particular  individual  or  individ- 
uals, or  the  passage  uc«».e—.. 
of  a  general  law  for  veaaion  of 
such  benefit,  and  «•"*'•'  *•"• 
confers  rights,  privileges,  and  im- 
munities, or  exemptions,  to  such  in- 
dividual or  individuals,  to  wit,  those 
conducting  barber  shops,  within  the 
meaning  of  §  8,  art.  11,  of  the  state 
Ck)nstitution.  We  think  both  of 
these  contentions  must  fail,  because 
we  cannot  agree  that  conducting  a 
barber  shop,  where  is  also  done 
shoe  shining,  but 
only  as  a  mere  inci-  ^SS^tiom- 
dent  of  the  business,  Jirti;J^*"'■* 
is  a  shoe-shining 
parlor  within  the  meaning  of  the 
legislation.  Of  course,  wherever 
shoe  shining  is  conducted  on  such  a 
scale  in  a  barber  shop  that  it  be- 
comes the  main  feature  or  object  of 
the  business  there  conducted,  such 
business  would  cease  to  be  a  barber 
shop,  and  become  a  shoe-shining 
parlor  within  the  meaning  of  the 
statute;  and,  vice  versa,  a  shoe- 
shining  parlor  by  the  same  process 
might  be  converted  into  a  barber 
shop  within  the  meaning  of  the  act. 
But  the  conduct  of  a  barber  shop  is 
a  well-known  business,  a  fact  of 
which  the  court  may  take  judicial 
cognizance;  and  likewise  it  is  with 
the  conduct  of  the  business  of  a 
shoe-shining  parlor.  There  are  also 
well-known  incidents  or  acts  of  busi- 
ness usually  conducted  in  connection 
with  the  principal  business  of  shin- 
ing shoes,  and  carrying  on  the  ac- 
tivities of  a  tonsorial  artist,  such  as 
the  sale  of  shoestrings,  brushing  the 
clotiiing  of  customers,  etc.,  yet  it 
seems  clear  to  us  that  between  the 
two  main  businesses  there  is  such 
a  substantial  and  material  differ- 
ence in  the  character  of  the  service 
rendered  that  each  belongs  in  a  sep- 
arate and  distinct  class,  and,  this  be- 
ing true,  the  classification  made  by 
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the  act  is  not  arbitrary  or  ca- 
pricious. Demoville  v.  Davidson 
County,  87  Tenn.  214, 10  S.  W.  353; 
Stratton  Claimants  v.  Morris  Claim- 
ants (Dibrell  v.  Lanier)  89  Tenn. 
497,  12  L.R.A.  70,  15  S.  W.  87,  and 
cases  cited.  Under  the  view  we  take 
of  the  lesrislation  the  proviso  was 
mere  surplusa^.  If  it  had  been 
omitted  the  privilege  tax  declared 
against  shoe-shining  parlors  could 
not  have  been  exacted  from  one  con- 
ducting a  barber  shop,  unless,  of 
course,  the  shining  of  shoes  was 
conducted   in  the  barber  shop  to 


such  an  extent  as  to  become  the 
main  business  there  conducted;  in 
which  event  it  would,  of  course,  be 
a  shoe-shining  parlor  within  the 
meaning  of  the  act,  whatever  it 
might  be  called  by  the  proprietor. 

The  decree  of  the  Special  Chan- 
cellor who  tried  the  case  contains 
some  different  reasoning  from  ours, 
but  by  the  decree  the  bill  of  .Barlin 
was  dismissed,  and  tiie  injunction 
issued  was  dissolved,  which  we 
tiiink  was  the  correct  result,  and 
therefore  the  decree  is  affirmed,  at 
Barlin's  cost. 


ANNOTATION. 
State  or  monidpal  regulation  of  bootblacks. 


While  there  appears  to  be  no  case 
other  than  the  reported  case  (Baklin 
v.  Knox  County,  ante,  112)  which 
passes  on  a  regulation  of  boot- 
blacks by  the  state,  or  by  a  munic-. 
ipality,  the  decision  in  that  case, 
that  a  statute  imposing  a  license 
tax  on  shoe-shining  parlors  is  not 
invalid  because  it  exempts  barber 
shops  where  shoe  shining  is  done  as 
an  incident  to  the  principal  business, 
seems  to  be  sustained  by  the  general 
rules  as  to  the  regulation  of  a  busi- 
ness by  a  municipality  in  the  exercise 
of  its  police  power.  As  is  stated  in 
17  R.  C.  L.  p.  518:  "Under  the  rule 
that  classification  of  occupations  or 
forms  of  business  may  be  made 
wherever  the  difference  or  distinction 
on  which  it  is  founded  is  not  wholly 
without  reason,  it  is  an  established 
rule  that  those  who  follow  a  common- 


ly designated  business  or  vocation 
may,  where  a  basis  for  reasonable 
distinctions  exists,  be  reclassified  or 
subdivided  into  new  and  separate 
classes.  In  this  connection  it  has 
been  declared  that  the  legislative 
classification  may  be  founded  on  the 
nature  of  the  articles  sold,  as  well  as 
on  the  manner  of  conducting  the  busi- 
ness." 

It  was  held  in  Burks  v.  Bosso 
(1905)  180  N.  Y.  S41,  105  Am.  St. 
Rep.  762,  73  N.  E.  68,  that  a  Civil 
Rights  Statute  (Laws  1895,  chap. 
1042,  McKinney's  Consol.  Laws,  bk.  8, 
p.  37),  securing  equal  rights  in 
"places  of  accommodation"  did  not  in- 
clude a  boot-blacking  stand,  and  that 
a  refusal  to  shine  the  shoes  of  a  col- 
ored man,  upon  the  ground  of  his 
color,  did  not  subject  the  proprietor 
to  the  penalties  imposed  by  the  act. 

W.  A.S. 


WILLIAM  L.  DENTON  et  al..  Doing  Business  as  William  L.  Denton  & 

Son, 

V. 

ARTHUR  BOOTH  et  al.,  Plffs.  in  Err. 

Michigan  Supreme  Court  — July  18,  1918. 
(—  Midh.  — -,  168  N.  W.  491.) 

Name  —  fictitious  —  failure  to  file  certificate  —  right  to  maintain  action. 

1.  Failure  of  a  partnership  to  comply  with  the  statute  requiring  the 
filing  of  a  certificate  containing  information  as  to  the  details  of  the  part- 
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nership  does  not  prevent  it  from  maintaining  an  action  for  wrongful 
conversion  of  firm  property  by  a  stranger. 

[See  note  on  this  question  beginning  on  page  119.] 


Trial  —  jury  —  completion  of  con- 
tract. 

2.  The  jury  must  determine  whether 
or  not  there  was  a  completed  sale  of 
iiorses,  in  an  action  for  their  conver- 
sion by  the  alleged  buyer,  where  the 
payment  was  to  be  made  upon  the  turn- 
ing over  of  certain  papers  relating  to 
the  horses,  and  those  tendered  were 


rejected  upon  advice  of  the  buyer's  at- 
torney. 

Pleading  —  form  of  action  —  amend- 
ment. 

3.  Under  a  liberal  statute  for  the  al- 
lowance of  amendments  to  pleadings, 
an  action  in  assumpsit  for  the  purchase 
^rice  of  horses  may  be  regarded  as 
one  in  tort  for  their  conversion. 


EISBOB  to  the  Circuit  C!ourt  for  Chippewa  County  to  review  a  judgment 
in  favor  of  plaintiffs  in  an  action  brought  to  recover  the  value  of  certain 
horses  alleged  to  have  been  unlawfully  converted  by  defendants.    Afflrmed. 


Statement  by  Brooke,  J. : 
The  plaintiffs  in  this  case  were 
copartners,  doing  business  under 
the  firm  name  of  W.  L.  Denton  & 
Son,  and  so  described  themselves 
in  the  declaration.  Defendants  are 
likewise  copartners.  Both  plaintiffs 
and  defendants  were  engaged  in  the 
buying  and  selling  of  horses.  On 
April  1, 1916,  plaintiffs  were  in  pos- 
session of  thirteen  horses  which  had 
been  the  subject  of  negotiations  be- 
tween themselves  and  defendants 
for  some  time. 

With  reference  to  what  occurred 
on  that  day,  plaintiff  Ernest  L.  Den- 
ton testified: 

They  looked  them  over  carefully; 
took  each  horse  by  itself  out  of  the 
bam  in  the  open  air.  I  finally 
agreed  that  I  would  accept  $1,900 
for  the  entire  lot.  It  was  to  be  a 
spot  cash  deal. 

Q.  What,  if  anything,  was  said  at 
that  time  about  the  delivery  of  the 
horses? 

A.  Why,  the  transaction  took 
place  on  Saturday,  after  banking 
hours.  They  came  to  my  bam,  and 
we  came  to  an  understanding  for 
$1,900  for  the  horses,  and  they  in« 
sisted  that  they  should  take  part  of 
the  horses,  which  I  submitted  to, 
and  they  did.  I  was  to  furnish  cer- 
tain papers  for  these  horses,  and  on 
turning  over  the  papers  they  were  to 
pax  me  $1,900.  They  were  to  meet 
me  in  the  Central  Savings  Bank 
after  supper  that  evening,  which 
was  done.    They  gave  me  a  check 


payable  to  A.  Denton,  and  I  objected 
to  the  check  at  the  time,  and  the> 
said:  "Keep  it,  we  want  to  have 
Judge  Holden  look  over  the  papers ; 
we  know  nothing  about  the  breeding 
of  the  horses."  I  replied:  "Well, 
you  can  keep  the  check,  too;  I  care 
nothing  about  a  check  in  this  way." 
They  said :  "We  will  pay  the  $1,900 
as  soon  as  Judge  Holden  looks  over 
the  papers,"    .    .    . 

Q.  And  in  the  evening,  before 
making  pajrment,  what  did  they  re- 
quire about  the  examination  of  the 
papers? 

A.  They  required  that  I  should 
turn  over  the  papers  to  them,  and 
wait  until  Monday  morning  to  let 
Judge  Holden  look  at  them,  as  they 
didn't  know  ansrthing  about  the 
breeding  of  horses  themselves. 

Defendant  Booth  testified  in  part 
as  follows: 

I  said :  "Here,  now,  before  we  go 
any  further,  is  everything  O.  K.  on 
those  horses?"  First,  I  asked  him 
if  he  owned  the  horses,  and  he  said 
he  did;  that  there  wasn't  a  cent 
against  them.  Then  I  told  him  that 
we  didn't  want  to  have  any  baby 
plays.  We  wanted  to  know  if  the 
papers  were  right,  if  everything 
was  right  before  we  would  go  any 
further,  and  he  answered  me  that 
he  had  everything,  because  we 
claimed  that  the  horses —  .  .  . 
I  asked  him  if  he  had  all  the  neces- 
sary papers;  also,  if  he  owned  the 
horses.    He    said    he    owned    the 


Digitized  by  VjOOQIC 


116 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


horses,  and  there  wasn't  a  cent 
against  them,  and  he  had  all  the 
necessary  papers  for  the  stallions 
and  the  mares.  At  that  time  there, 
was  nothing  said  about  the  exact 
minute  he  was  to  get  his  money; 
simply  the  price  agreed  upon  $1,900. 
.  .  .  We  met  Denton  again  on 
Monday,  and  I  spoke  to  him  along 
the  lines  of  the  papers.  I  told  him 
of  the  conversation  I  had  with 
Royce,  and  I  spoke  to  him  about  the 
papers  and  the  transfers,  and  he 
took  some  of  the  papers  out  of  his 
pocket,  and  he  wanted  to  transfer 
the  horses  to  us  on  the  side  of  the 
building  there,  on  the  corner  of  Oka 
and  Spruce  streets,  and  we  suggest- 
ed that  we  had  better  go  to  some- 
body else,  and  have  it  done  in  the 
proper  way.  He  was  going  to  make 
the  transfers  and  everything  there, 
on  the  side  of  the  building.  There 
was  nothing  to  that,  he  said.  So,  at 
that  time,  we  suggested  that  he  go 
to  Holden's  office,  and  come  to  us 
with  proper  papers,  and  we  would 
give  him  his  check  for  $1,900.  Right 
after  the  conversation  we,  Denton, 
Levine,  and  myself,  went  to  Hold- 
en's  office.  When  we  went  to 
Holden's  office,  Denton  had  the  pa- 
pers, and  he  talked  to  Holden  along 
the  lines  of  getting  the  papers. 
Holden  looked  the  papers  over  and 
said:  "The  papers  for  three  of 
them,  the  three  mares,  are  all  right, 
but  for  the  two  stallions  the  proper 
transfers  have  not  been  made  to 
Denton,"  and  that  he  could  not 
transfer  them  to  us  until  they  had 
been  transferred  to  him;  and  he 
produced  a  form  at  that  time  with 
some  signatures  on  it,  and  Holden 
turned  it  down. 

Q.  Well,  you  didnt  personally  say 
anything  about  the  papers,  whether 
they  were  good  or  bad? 

A.  I  don't  care  what  was  said, 
anything  about  the  papers — 

Q.  Well,  did  you,  or  didn't  you? 

A.  Why,  I  didn't  say  very  much 
about  the  papers. 

Q.  Well,  what  did  you  say  about 
the  papers,  if  you  said  something? 

A.  Well,  I  don't  think  I  said  any- 
thing about  the  papers. 


Q.  Well,  Ike  did  then,  didn't  he? 

A.  Why,  he  just  looked  the  papers 
over,  and — 

Q.  I  am  talking  about  what  Ike 
said  about  the  papers,  if  you  didn't 
say  anything. 

A.  I  don't  know  what  he  said 
about  them. 

Q.  Did  he  say  something? 

A.  I  don't  know,  I'm  sure. 

Q.  Did  Ike  say  he  was  satisfied 
with  the  papers  that  night? 

Q.  Well,  you  don't  know  about 
that? 

A.  Yes,  sir. 

Q.  Said  he  was  satisfied? 

A.  Yes,  sir.    .    .    . 

Q.  Well,  then,  it  was  definitely 
arranged  that  you  would  pay  him 
the  money  Tuesday? 

A.  Yes,  sir. 

Q..  That  was  absolutely  definite? 

A.  Yes,  sir. 

Q.  And  the  deal  was  closed? 

A.  And  he  would  return  the  check 
for  $500. 

Q.  And  that  was  the  end  of  it; 
there  wasn't  anything  more  to  do, 
except  to  turn  over  the  money? 

A.  As  far  as  I  remember  now. 

Q.  Now,  did  you  accept  those  pa- 
pers on  your  own  judgment,  or  on 
Ike's? 

A.  On  Ike's. 

Q.  What? 

A.  Well,  on  Ike's  judgment  more 
than  on  mine.     .    .    . 

Q.  Then  after  talking  with  Den- 
ton at  the  bank,  you  knew  that  same 
evening  there  were  some  papers 
missing  which  ought  to  be  there, 
did  you? 

A.  These  transfers? 

Q.  Yes. 

A.  Yes,  sir. 

Q.  You  knew  they  were  missing 
this  same  evening? 

A.  Yes,  sir. 

Isaac  Levine,  another  defendant, 
testified : 

Afterwards,  we  accepted  the  pa- 
pers and  closed  the  detd.  I  did  not 
look  those  papers  over  and  accept 
them  from  my  own  knowledge  of 
the  papers;  I  accepted  them  from 
Mr.  Denton's  knowledge.  He  said 
that  the  papers  were  tdl  ri^t,  and 
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that  he  would  furnish  everything. 

Q.  And  I  understand  you  to  say 
that  in  some  one  of  the  talks  on 
Monday  or  Tuesday  it  would  be  per- 
fectiy  satisfactory  if  Mr.  Denton 
got  &ese  transfers  on  the  stallions 
within  thirty  or  sixty  days? 

A.  Yes,  sir. 

Q.  And  then,  before  the  sale  was 
had,  your  understanding  was  that 
Mr.  Denton  was  to  get  the  trans- 
fers? 

A.  Yes,  sir. 

Q.  And  any  time  within  thirty  or 
sixty  days  would  be  sufficient? 

A.  Would  be  sufficient,  providing 
he  promised  to  do  it. 

Q.  Did  he  promise  to  do  it? 

A.  No. 

Q.  Then  I  understand  you  that 
be  didn't  promise  to  do  it? 

A.  He  didn't  promise  later  in  the 
week,  but  he  promised  on  Saturday 
night. 

Q,  Then  do  I  understand  on  Sat- 
urday night  he  promised  to  get  the 
transfers? 

A.  Yes»sir. 

It  appears  that  after  the  talk  on 
the  evening  of  the  1st  of  April, 
which  was  Saturday,  plaintiffs  and 
defendants  met  in  the  office  of  Judge 
Holden  on  April  3d,  where  it  was 
discovered  that  as  to  the  two  horses, 
Picador  and  Lord  of  the  Vail,  Sec- 
ond, plaintiffs  had  no  transfer  of 
title  from  their  vendors  to  them- 
selves. Defendants  then  demanded 
that  they  leave  $400  of  the  purchase 
price  which  had  been  agreed  upon, 
in  some  bank,  to  be  forfeited  in 
case  they  did  not  secure  such  trans- 
fers. Plaintiffs  offered  to  leave 
SlOO  for  such  purpose,  but  this  was 
not  agreeable  to  defendants.  In  the 
meantime  some  of  the  horses  had 
been  transferred  to  the  possession 
of  the  defendants  on  Saturday,  and 
some  on  Monday  morning.  Being 
unable  to  agree,  a  verbal  demand 
for  the  return  of  the  horses  was 
made  by  plaintiffs  on  defendants  on 
April  3d,  and  on  April  5th  a  written 
d^nand  was  served  upon  them  in 
the  following  language : 
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Referring  to  our  negotiations  in 
reference  to  the  proposed  sale  by 
W.  L.  Denton  &  Son  to  yourselves 
of  thirteen  head  of  horses,  it  now 
appears  that  for  various  reasons 
you  are  unwilling  to  pay  the  pur- 
chase price,  although  at  your  sug- 
gestion the  horses  were  taken  to 
your  bam  to  be  kepl^  pending  an 
examination  of  certain  papers  by 
your  attorney.  We  now  demand  im- 
mediate return  of  the  horses,  and  in 
case  of  your  refusal  to  return  them 
to  us  we  will  hold  you  responsible 
for  the  full  value  of  the  horses,  and 
in  that  connection  we  will  not  be 
bound  by  the  proposed  sale  price. 
Yours  very  truly, 
William  L.  Denton  &  Son, 
by  Ernest  L.  Denton. 

Redelivery  of  the  horses  was  re- 
fused by  the  defendants,  and  they 
were  on  April  8th,  sold  at  public 
auction  by  defendants  for  their  own 
account  for  $2,206.  On  the  same 
day  suit  was  commenced  by  plain- 
tiffs in  assumpsit  for  the  value  of 
the  horses,  under  the  claim  that  de- 
fendants had  unlawfully  converted 
them  to  their  own  use.  To  this  dec- 
laration defendants  filed  a  plea  of 
the  general  issue,  with  notice  there- 
under that  they  would  show,  among 
other  things,  "that  plaintiffs  are  not 
entitled  to  maintain  this  suit,  be- 
cause they  have  not  made  and  filed 
with  the  county  clerk  of  said  coun- 
ty a  statement  showing  their  copart- 
nership and  who  constitutes  it,  as 
provided  by  law." 

The  case  came  on  to  be  heard  be- 
fore the  court  and  a  jury,  when  a 
motion  was  made  that  plaintiff's 
suit  be  dismissed  because,  while 
suing  as  copartners,  they  have  not 
filed  an  affidavit  of  copartnership  as 
required  by  law.  This  question  was 
reserved,  and  the  case  proceeded. 
iJnder  the  evidence  the  court  sub- 
mitted to  the  jury  the  question 
whether  there  had  been  a  completed 
sale,  charging  them  that,  if  tiiey 
found  a  completed  sale  had  been  ef- 
fected by  what  had  been  said  and 
done  by  the  parties,  plaintiff  might 
recover  the  purchase  price  agreed 
upon,  $1,900,  less  whatever  sum  the 
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jury  might  find  defendants  had  lost 
by  reason  of  plaintiffs'  failure  to 
furnish  the  transfers  of  title  as  to 
the  stallions  Picador  and  Lord  of 
the  Vail,  Second;  that,  if  they 
should  find  such  sale  "contingent 
upon  Mr.  Holden's  accepting  or  re- 
jecting the  papers,  then,  inasmuch 
as  Mr.  Holden  rejected  them  as  they 
stood,  there  would  be  no  sale."  The 
jury  in  answer  to  the  special  ques- 
tion, "Was  there  a  completed  sale 
of  the  horses  in  question  to  the  de- 
fendants?" answered  the  same 
"No,"  and  returned  a  verdict  in 
favor  of  the  plaintiffs  in  the  sum  of 
$2,206.05.  This  verdict  was  ren- 
dered on  September  18,  1916,  and 
on  the  same  day  plaintiffs  filed  a 
motion  to  amend  the  praecipe  and 
verdict  as  follows :  "On  September 
18,  1916,  at  the  opening  of  court, 
counsel  for  plaintiffs  presented  a 
motion  in  writing,  asking  the  court 
to  amend  the  praecipe  by  striking 
out  the  words  'action  of  assumpsit,' 
and  inserting  in  place  thereof  the 
words  'action  of  trespass  in  the 
case;'  also  to  amend  the  journal  en- 
try of  the  verdict  of  the  jury  so  far 
as  necessary  to  make  it  in  form  a 
verdict  in  ^espass  on  the  case  in- 
stead of  a  verdict  in  assumpsit." 

On  November  8th  the  motion  to 
amend  was  denied,  the  court  say- 
ing: "I  do  not  deem  the  form  of 
action  of  any  consequence  in  the  de- 
termination of  the  reserved  ques- 
tion. It  would  not  be  reasonable  to 
hold  that  the  technicalities  of  a  mere 
form  of  action  would  validate  acts 
or  confer  rights  which,  under  the 
same  facts,  would  be  illegal  or 
barred  under  another  form  of  ac- 
tion; the  essential  difference  be- 
tween the  actions  being  found  in  a 
fiction  of  law.  The  transaction  it- 
self, and  not  the  words  used  to  des- 
ignate it  or  to  describe  the  form  of 
action  based  upon  it,  governs  the 
right  of  the  plaintiffs  to  recover." 

With  reference  to  the  reserved 
question,  the  court  held  that,  in  as 
much  as  under  the  verdict  of  the 
jury  no  completed  contract  was 
made,  the  plaintiffs  were  not  pre- 
cluded by  the  statute  from  bringing 


suit  to  recover  the  value  of  the  prop- 
erty which  defendants  had  unlaw- 
fully converted,  and  thereupon  en- 
tered judgment  in  accordance  with 
the  verdict  of  the  jury.  This  judg- 
ment is  now  reviewed  in  this  court 
under  thirty-six  assignments  of  er- 
ror. 

Messrs.  John  A.  McMahon  and  Her- 
bert L.  Parsille,  for  appellants : 

The  sale  of  the  horses  was  complete. 

6  Am.  &  Eng.  Enc.  Law,  465;  Pot- 
ter v.  Lee,  94  Mich.  140,  53  N.  W.  1047 ; 
Warder  v.  Hoover,  51  Iowa,  491,  1  N. 
W.  795;  35  Cyc.  254,  322. 

It  is  the  duty  of  the  courts  to  see 
that  the  defendant  is  not  prejudiced  by 
one  form  of  action  being  chosen  rather 
than  another. 

Chandler  v.  Childs,  42  Mich.  129,  3 
N.  W.  297. 

Partnerships  who  have  failed  to  file 
a  c«rtificate  under  Act  No.  164,  of  the 
Public  Acts  of  1913,  have  no  right  to 
transact  business  or  to  recover  for 
partnership  transactions. 

Cashin  v.  Pliter,  168  Mich.  386,  134 
N.  W.  482,  Ann.  Cas.  1913C,  697;  Re 
Reidy,  164  Mich.  167,  129  N.  W.  196; 
Sloman  v.  Bender,  189  Mich.  264,  155 
N.  W.  581;  Bottomley  v.  Brown,  188 
Mich.  184,  154  N.  W.  37;  Benedict  v. 
Bachelder,  24  Mich.  426,  4  Am.  Rep. 
130,  37  Cyc.  567;  Haughton  Elevator 
&  Mach.  Co.  V.  Detroit  Candy  Co.  156 
Mich.  25,  120  N.  W.  18;  Imperial  Cur- 
tain Co.  V.  Jacobs,  163  Mich.  72,  127 
N.  W.  772. 

Messrs.  Davidson  &  Hudson,  for  ap- 
pellees : 

Plaintiffs  are  entitled  to  recover,  not- 
withstanding their  failure  to  file  a  cer- 
tificate of  partnership,  the  action  being 
based  on  a  conversion  of  the  property 
by  defendants,  not  on  a  purchase  price 
claim. 

Missaukee  Farm  &  Invest.  Co.  v. 
Ferris,  193  Mich.  286,  169  N.  W.  490; 
Cashin  v.  Pliter,  168  Mich.  386,  134 
N.  W.  482,  Ann.  Cas.  1913C,  697; 
Urwan  v.  Northwestern  Nat.  L.  Ins. 
Co.  125  Wis.  349,  103  N.  W.  1102. 

Brooke,  J.,  delivered  the  Opinion 
of  the  court: 

It  is  the  contention  of  appel- 
lants that,  under  the  uniform  law 
relative  to  the  sale  of  goods  (Comp. 
Laws  1915,  chap.  228) ,  there  was  in 
the  case  at  bar  a  completed  sale, 
and  the  court  was  in  error  in  sub- 
mitting that  question  to  the  jury. 
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Under  the  testimony  above  quoted, 

T,i-i-j-r,w  2®  *i«  of  opinion 
eompiedoa  of  that  the  coutt  prop- 
c.»tn«t.  g^jy  gubmitted  this 

question.    It  is,  we  think,  apparent 
flrnt  the  minds  of  the  parties  never 
fully  met  as  to  what  should  be  re- 
quired of  the  plaintiff  with  refer- 
ence to  the  papers  showing  breed- 
ing and  transfers  of  title  of  the  two 
stdlions  named.     If  this  question 
was  properly  submitted  and  prop- 
erly decided  by  the  jury,  there  re- 
mains but  one  matter  for  determi- 
nation,  and   that   is  whether   the 
plaintiffs  are  debarred  from  prose- 
cuting their  action  because  of  the 
provisions  of  Act  of  164,  Public  Acts 
of  1913.     We  do  not  overlook  the 
contoitioii  of  the  appellants  with  ref- 
erence to  the  alleged  errors  of  the 
court  in  his  instructions  to  the  jury 
upon   the   question   of    rescission. 
Under  the  finding  of  the  jury  that 
no  completed  sale  had  been  made  it 
fdlows  that  there  was  no  contract 
to  rescind,  and  that  when  the  de- 
mand was  made  for  the  return  of 
the  horses  to  1±ie  plaintiffs  defend- 
ants were  holding  them,  not  under 
any  title  acquired  by  the  antecedent 
negotiations  of  a  sale,  but  simply 
pending  those  negotiations. 
Under  the  liberal  provisions  of 

Fi..«ii«-for-     o»i'   statute   which 
•f  aetioB—  permits         amend- 

■"*■*"•■*•  ments  even  in  this 

court,  in  the  interest  of  justice,  we 
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have  no  doubt  that  the  court  below 
was  not  in  error  in  regarding  the 
action  as  one  in  tort  rather  than  in 
assumpsit. 

Coming,  then,  to  the  provisions 
of  the  statute,  can  it  be  said  that  the 
members  of  a  copartnership  who 
have  failed  to  comply  with  the  law 
in  filing  a  certificate  in  writing 
with  the  county  clerk,  containing 
the  required  information  as  to  the 
details  of  the  copartnership,  are 
prevented  from  using  the  courts  of 
the  state  for  the 
purpose  of  redress-  !LftS*iS?*to"Sie 

ing    a    wrong?      We    eertlfleate-rlKl>« 

think  not.  It  would,  iSt"!"*'*" 
we  think,  hardly  be 
claimed  that,  had  defendants  stolen 
the  thirteen  horses  from  a  bam  of 
the  plaintiffs,  the  plaintiffs  even 
though  they  had  not  filed  the  cer- 
tificate required  by  law,  could  not 
have  maintained  an  action  in  re- 
plevin or  for  a  wrongful  conversion 
of  the  animals.  We  are  not  unmind- 
ful of  the  fact  that  we  have  held 
(Maurer  v.  Greening  Nursery  Co. 
—  Mich.  —,  166,N.  W.  861)  that  the 
members  of  a  copartnership  who 
have  not  complied  with  the  act  can- 
not prosecute  an  action  under  a  con- 
tract. We  do  not  think,  however, 
that  the  effect  of  this  statute  should 
be  extended,  it  being  in  plain  dero- 
gation of  common-law  rights. 
Judgment  is  aflirmed. 


ANNOTATION. 

Noncompliance  widi  statute  reqdring  filing  of  certificate  of  partnership 
affecting  right  to  maintain  action  arising  out  dF  tort. 


Although  the  statute  involved  in 
the  reported  case  (Denton  v.  B90TH, 
ante,  114)  does  not  expressly  prohibit 
the  making  of  a  contract  daring  the 
period  of  default  in  complying  with 
the  statute,  it  has  been  held  in 
Maurer  v.  Greening  Nursery  Co. 
(1917)  —  Mich.  — ,  165  N.  W.  861,  af- 
firmed on  rehearing  in  (1918)  —  Mich. 
— ,  168  N.  W.  448,  to  prevent  suit  on 
such  a  contract.  It  is  held,  however, 
in  the  reported  case,  that  the  statute 
does  not  prevent  an  action  for  con- 
rersion. 


Statutes  prohibiting  partnerships 
failing  to  file  the  required  certificate 
from  suing  "for  the  collection  of  their 
debts,"  or  "on  any  contract  made  or 
transaction  had  in  the  partnership 
name,"  have  in  some  jurisdictions 
been  held  inapplicable  to  actions  for 
torts.  Ralph  v.  Lockwood  (1882)  61 
Cal.  165;  Melcher  v.  Beeler  (1910)  48 
Colo.  283,  189  Am.  St.  Rep.  273,  110 
Pac.  181;  Pedroni  v.  Eppstein  (1902) 
17  Colo.  App.  424,  68  Pac.  794;  Anon- 
ymous (1887)  7  Ohio  N.  P.  568,  5  Ohio 
S.  &  C.  P.  Dec.  b78. 
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In  Colorado,  the  statute  provides 
that  persons  not  filing  the  statutory 
affidavit  shall  not  be  permitted  to 
prosecute  suits  for  the  collection  of 
their  debts.  This  has  been  held  inap- 
plicable to  actions  for  tort.  Melcher 
V.  Beeler.  (1910)  48  Colo.  233,  139  Am. 
St.  Rep.  273,  110  Pac.  181  (action  for 
libel) ;  Pedroni  v.  Eppstein  (1902)  17 
Colo.  App.  424,  68  Pac.  794  (action  for 
removing  and  appropriating  build- 
ings, and  for  converting  live  stock) . 

Under  statutes  requiring  the  filing 
of  a  certificate,  and  providing  that 
persons  doing  business  as  partners 
contrary  to  their  provisions  shall  not 
maintain  an  action  on  account  of  any 
contract  made  or  transaction  had  in 
the  partnership  name,  it  has  been  held 
by  the  supreme  court  of  California, 
and  an  Ohio  court  of  common  pleas, 
that  noncompliance  with  the  statute 
does  not  defeat  an  action  of  tort. 
Ralph  V.  Lockwood  (1882)  61  Cal.  155 
(action  for  conversion  of  property  by 
constable,  under  attachment  against 
third  person) ;  Anonjrmous  (1887)  7 
Ohio,  N.  P.  568,  6  Ohio  S.  &  C  P.  Dec. 
678  (action  "for  damages,  and  not  one 
arising  from  a  contract  between  the 
parties"). 

The  supreme  court  of  Oklahoma 
has  reached  a  contrary  conclusion, 
under  a  statute  very  similar  to  those 
of  California  and  Ohio.  Farquharson 
V.  Wadkins  (1915)  —  Okla.  — ,  158 
Pac.  1160.  In  that  case  the  partners 
were  conducting  a  moving  picture 
business,  and  sued  the  mayor  and 
chief  of  police  of  the  city  for  damages 
for  preventing  the  exhibition  of  a  par- 
ticular picture.  The  court  said: 
"They  instituted  the  suit  to  recover 
damages  for  an  injury  claimed  to  have 
been  sustained  by  them  as  partners 
under  the  fictitious  name  of  the  'Elite 
Theater.'  These  parties  did  not  insti- 
tute the  action  to  recover  damages 
sustained  by  them  as  individuals,  on 
account  of  the  wrongful  acts  of  the 
defendants  complained  of,  but  they 
seek  to  recover  damages  for  injuries 
resulting  to  the  fictitious  partnership, 
the  'Elite  Theater.'  It  is  contended 
on  behalf  of  the  defendants  in  error 
that  this  statute  only  covers  actions 
growing  out  of  contracts,  and  was  in- 
tended only  for  the  protection  of  cred- 


itors dealing  with  fictitious  partner- 
ships, but  this  contention  is  not  sus- 
tained by  the  decisions  of  this  court, 
and  a  different  interpretation  has 
been  given  this  statute  by  such  deci- 
sions." The  court  cites  Baker  v.  L.  C. 
Van  Ness  &  Co.  (1909)  25  Okla.  34, 
105  Pac.  660  (action  of  replevin),  and 
Smith  V.  Woods  (1912)  33  Okla.  233, 
124  Pac.  1088  (action  to  foreclose 
mechanics'  lien).  See  also  Patterson 
V.  Byers  (1907)  17  Okla.  633,  89  Pac. 
1114,  10  Ann.  Cas.  810  (action  of  re- 
plevin), and  St.  Louis  &  S.  F.  R.  Co. 
V.  Swearingen  (1912)  81  Okla.  785, 
123  Pac.  1122  (action  for  -damages  to 
shipment  of  live  stock),  in  which 
cases  it  may  have  been  assumed  that 
the  statute  applied,  though,  in  one 
case,  it  was  held  that  the  partnership 
name  was  not  within  the  statute,  and, 
in  the  other,  that  the  statute  bad 
been  sufficiently  complied  with. 

In  the  cases  cited  from  Ohio  and 
California,  the  court  does  not  discuss 
the  question  at  length,  but  merely 
announces  its  holding  that  the  stat- 
ute is  inapplicable.  In  Pedroni  v. 
Eppstein  (Colo.)  supra  (which  did 
not  involve  a  partnership,  but  an  in- 
dividual doing  business  as  "trustee," 
to  whom  the  statute  also  applied),  the 
Colorado  court  of  appeals  said  that 
the  statute  was  highly  penal,  and 
should  be  strictly  construed;  and  in 
Wallbrecht  v.  Blush  (1908)  43  Colo. 
329,  95  Pac.  927,  where  the  statute 
was  held  inapplicable  to  an  action  of 
unlawful  detainer,  the  court  said  that 
the  statute  was  a  penal  statute,  and 
would  not  l)e  construed  as  embracing 
any  penalty  except  that  provided  by 
its  terms,  and  that  an  action  to  recov- 
er possession  of  real  property  could 
not  be  considered,  by  any  reasonable 
construction,  as  an  action  for  the  col- 
lection of  a  debt. 

In  Melcher  v.  Beeler  (1910)  48  Colo. 
233,  139  Am.  St.  Rep.  273,  110  Pac. 
181,  supra,  the  question  arose  in  con- 
nection with  the  refusal  of  an  in- 
struction which,  the  court  said,  would 
have  told  the  jury  that  the  failure  of 
plaintiffs  to  file  the  statutory  affidavit 
prevented  them  from  maintaining  the 
action.  The  court  said  that  the  stat- 
ute only  applied  to  suits  for  the 
collection  of  debts  due  the  firm,  and 
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that  as  the  action  was  one  for  a  tort 
it  was  not  within  the  statute.  The 
instmetion  was  probably  open  to  the 
construction  placed  upon  it  by  the 
court,  but  defendants  do  not  seem  to 
have  been  contending  that  the  failure 
to  file  the  affidavit  defeated  the  ac- 
tion. Their  contention  was  that  as 
the  statutory  affidavit  was  not  filed, 
and  as  they  did  not  know  that  there 
was  any  person  interested  in  plain- 
tiff's business  except  B.,  or  that  his 
wife  was  a  member  of  the  firm,  there 
could  be  no  recovery  if  the  alleged 
libelous  publication  was  true  so  far 
as  B.  was  concerned,  even  though 
false  as  to  the  wife.  The  court,  how- 
ever, rejected  this  contention. 

In  Cincinnati  Traction  Co.  v.  Hul- 
Tenhom  (1909)  81  Ohio  C.  C.  444,  a 
partnership  brought  an  action  for 
damages  sustained  by  a  coal  wagon 
stnick  by  a  street  car.  The  court 
said:  "Although  the  certificate  of 
partnership  was  not  filed  with  the 
clerk  of  the  court  until  more  than 
four  years  after  the  right  of  action 
accrued,  yet  the  action  was  com- 
menced before  expiration  of  that  pe- 
riod, and,  under  the  proviso  of  §  3170- 
6,  Rev.  Stat,  the  plaintiff  could  law- 
fully maintain  the  action."  The  sec- 
tion referred  to  provided  that  if  the 
partners  should  at  any  time  comply 
with  the  statute,  then  they  should 
have  the  right  to  commence  an  action, 
or,  if  such  action  had  been  com- 
menced, to  maintain  it.  The  court's 
meaning  is  not  very  clear,  and  the  . 
case  seems  to  have  been  sometimes  re- 
garded as  holding  that  noncompliance 
with  the  statute  does  not  defeat  an 
action  for  tort.  The  court,  however, 
probably  meant  that,  the  action  hav- 
ing been  commenced  within  the  period 
of  limitation,  the  subsequent  filing  of 
the  certificate  authorized  the  prosecu- 
tion of  the  action,  though  the  certif- 
icate was  filed  after  the  expiration  of 
that  period.  Having  reached  this  con- 
clusion, the  court  may  have  thought  it 
unnecessary  to  decide  whether  the 
statute  applied  to  an  action  for  tort; 
but  it  is  possible  that  the  court 
assomed  that  it  did  so  apply.  The 
same  is  true  of  Powelson  v.  Seattle 

fl915)  87  Wash.  617,  152  Pac.  329, 
where,  in  an  action  for  damages  to 


property  caused  by  negligence  of  a 
city  in  constructing  an  inadequate 
drain  in  grading  a  street,  an  objection 
based  on  the  statute  was  disposed  of 
on  the  ground  that  the  certificate  had 
been  filed  prior  to  the  commencement 
of  the  action,  though  subsequent  to 
the  injury. 

Phillips  V.  Goldtree  (1887)  74  Cal. 
161,  13  Pac.  313,  16  Pac.  461,  and 
Turnbull  v.  Michigan  C.  R.  Co.  (1914) 
188  Mich.  218,  150  N.  W.  132,  are  sim- 
ilar to  the  cases  just  referred  to,  in 
that  it  is  not  clear  whether  the  court 
assumed  that  the  statute  applied,  or 
merely  thought  it  unnecessary  to  pass 
upon  that  question.  They  are  differ- 
ent from  those  cases,  however,  in  that 
it  is  not  clear  whether  the  court  re- 
garded the  action  as  in  tort.  The 
Michigan  case  was  an  action  against 
a  carrier  for  the  wrongful  delivery  of  . 
a  shipment,  without  requiring  the  sur- 
render of  the  bill  of  lading.  In  the 
California  case,  the  complaint  as  stat- 
ed in  the  opinion,  alleged  that  defend- 
ants received  money  for  the  use  of 
plaintiffs,  which  they  promised  to  re- 
mit to  plaintiffs,  that  plaintiffs  de- 
manded the  money  of  defendants,  and 
that  defendants  refused  to  deliver  it. 
This  was  probably  an  action  of  as- 
sumpsit, though  it  is  not  impossible 
that  it  was  trover.  It  should  be  noted 
that  each  of  these  cases  was  decided 
by  a  court  which  has  expressly  held, 
in  another  case,  that  the  statute  does 
not  apply  to  actions  for  tort. 

Though  not  strictly  in  point,  see 
also  Wood  V.  Erie  R.  Co.  (1878)  72 
N.  Y.  196,  28  Am.  Rep.  125,  affirming 
(1877)  9  Hun,  648.  The  statute  there 
involved  prohibited  the  transaction  of 
business  in  the  name  of  a  partner  not 
interested  in  the  firm,  and  apparently 
did  not  authorize  the  doing  of  busi- 
ness in  such  name  on  filing  a  certif- 
icate. A  person  carrying  on  business 
in  the  name  of  a  dissolved  firm 
brought  an  action  for  damages  to  a 
shipment  made  by  him  in  the  name  of 
such  firm.  The  court  held  that  the 
statute  did  not  defeat  the  action,  but 
apparently  placed  its  decision  on  the 
ground  that  the  carrier  was  not  of 
the  class  of  persons  for  whose  protec- 
tion the  statute  was  passed,  and  not 
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on  the  ground  that  th«  statute  did  not  tiff  while  engaged  in  the  transaction 

apply  to  torts.  of  business  in  such  assumed  name; 

See  also  Hoyt  v.  Allen    (1842)    2  also  The  Nonpariel   (1906)   149  Fed. 

Hill  (N.  Y.)  322,  where,  in  an  action  521,  holding  that  a  libel  in  admiralty 

against  a  carrier  for  the  loss  of  goods,  for  damages  to  a  canal  boat  and  its 

defendant  pleaded  that  plaintiff  was  cargo  from  a  collision  with  an  ob- 

transacting   business   in   a   fictitious  struction  could  be  maintained,  thousrh 

name,  in  violation  of  such  New  York  the  libellant  was  doing  business  under 

statute,  the  case  being  disposed  of  on  a  tradename.     The  objection  to  the 

the  ground  that  it  was  not  sufficiently  maintenance  of  the  suit  was  probably 

pleaded  that  the  contract  between  the  based    on    the    New    York    statute, 

parties  with  respect  to  the  particular  though  the  court  does  not  so  state, 
goods  in  question  was  made  by  plain-  A.  McT. 


ELEANOR  P.  SHAW,  Respt., 

V. 

G.  B.  BEAUMONT  COMPANY,  Appt. 

SeiD  Jersey  Court  of  Errors  ana  Appeals  •^October  11,  1017, 
(88  N.  J.  Eq.  888,  102  AU.  151.) 

.Building  contract  —  cost  plus  — :  salaries  —  oflSce  expense. 

1.  Under  the  terms  of  an  agreement,  "to  receive  for  its  entire  compen- 
sation for  its  services  in  so  doinsr  (i.  e.,  building)  a  sum  equal  to  14  per 
cent  of  the  entire  cost  of  such  building,"  a  corporation  Is  not  entitied  to 
receive  for  its  services,  in  addition  to  the  10  per  cent  called  for  by  the 
terms  of  the  contract,  a  proportion  of  the  salaries  of  its  officers  and  office 
employees,  while  supervising  the  construction  of  the  building;  nor  10 
per  cent  on  the  cost  of  financing  the  building  when  the  disbursements  in 
connection  therewith  have  been  allowed ;  nor  for  telephone  calls,  carfare, 
postage,  stationery, — they  are  office  charges  of  the  defendant  corpora- 
tion ;  nor  tools  used  in  the  construction  of  the  building, — ^they  are  part  of 
ttie  equipment  of  a  contractor. 

"  [See  note  on  this  question  beginning  on  page  126.] 

Equity  —  complete  justice.  chancery,  under  an  agreement,  having 

2.  It  is  not  an  inflexible  rule  that,  -  jurisdiction  to  make  an  accounting  ex- 
when  the  court  of  chancery  has  once  eluded  therefrom  items  under  two 
acquired  jurisdiction  for  one  purpose,  former  agreements  which  were  cogniz- 
it  is  bound  to  retain  the  case  for  com-  able  in  a  court  of  law,  held,  proper, 
plete  relief ;  whether  the  court  of  Mortgage  —  lease  —  compensation  of 
chancery  will  do  so,  so  as  to  include  all  mortgagee. 

the  points  in  controversy  between  the  3.  A  mortgagee  in  possession  is  not 

parties,  rests  somewhat  in  the  djscre-  entitled  to  compensation  for  services 

tion  of  the  chancellor.    The  rule  ap-  rendered  for  renting  the  premises, — 

plied  in  this  case,  where  the  court  of  in  this  case,  an  apartment  house. 

Headnotes  by  Black,  J. 

(Garrison  and  Trenchard,  JJ.,  dissent.) 


Appeal  by  defendant  from  a  decree  of  the  Chancery  Court  in  favor  of 
complainant  in  an  action  for  an  accoimting  and  reconveyance  of  lands  held 
by  defendant,  and  for  a  receiver  to  collect  rents  pending  litigation.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Collins  &  Corbin,  and  Ed- 
ward A.  Markley,  for  appellant: 

The  scope  of  the  accountinsr  shoald 
not  have  been  confined  to  the  agree- 
ment of  February  26,  1913,  but  should 
have  included  therein  the  transactions 
between  the  complainant  and  defend- 
ant prior  thereto,  which  led  up  to,  re- 
lated to,  and  were  closely  connected 
with  said  asrreement. 

Couse  v.  Boyles,  4  N.  J.  Eq.  212,  38 
Am.  Dec  514;  Aines  v.  New  Jersey 
FrankUnite  Co.  12  N.  J.  Eq.  66,  72  Am. 
Dec  385,  10  Mor.  Min.  Rep.  434;  Bul- 
lock V.  Adams,  20  N.  J.  Eq.  367;  You- 
mans  t.  Youmans,  26  N.  J.  Eq.  149; 
Trotter  v.  Heckscher,  42  N.  J.  Eq.  254, 
7  Atl.  650;  Melick  v.  Cross,  62  N.  J.  Eq. 
546, 61  Atl.  16. 

Defendant  should  not  have  been  re- 
garded as  a  mortgagee  in  possession  to 
the  extent  of  disallowing  it  any  com- 
pensation for  services  rendered  to  com- 
I^inant  under  authorization  of  June 
24,  1913,  after  November  1,  1918, 

2  Jones.  Mortg.  §  1182;  Davis  v. 
Dendy,  3  Madd.  Ch.  170,  56  Eng.  Re- 
print, 473,  18  Revised  Rep.  209;  Har- 
per V.  Ely,  70  111.  581 ;  Green  v.  Lamb, 
24  Hun,  87;  Gibson  v.  Crehore,  5  Pick. 
145;  Tucker  v.  Buffum,  16  Pick.  46; 
Gerrish  v.  Black,  104  Mass.  400;  Mon- 
tague V.  Boston  &  A.  R.  Co.  124  Mass. 
242. 

Mr.  William  A.  Lewis  also  for  ap- 
pellant. 

Messrs.  Hartshome,  Insley,  &  Leake 
and  William  E.  Decker  for  respondent. 

Black,  J.,  delivered  the  opinion  of 
the  court: 

The  fundamental  question  in  this 
case  is  one  of  equitable  jurisdiction. 
The  litigation  grows  out  of  an 
agreement  made  between  the  par- 
ties to  this  suit,  on  the  26th  day  of 
February,  1913.  The  complainant, 
being  seized  of  lands  at  the  comer 
of  Highland  avenue  and  the  boule- 
vard in  Jersey  City,  New  Jersey, 
entered  into  an  agreement  on  the 
above  date,  with  tibe  defendant,  to 
erect  an  apartment  house  on  a  part 
thereof.  Under  the  terms  of  the 
agreement  the  complainant  con- 
veyed ibe  lands  to  the  defendant, 
and  also  gave  the  defendant  certain 
moneys,  Qie  lands  to  be  reconveyed 
to  her  on  completion  of  the  building 
and  payment  thereof,  the. cost  to  be 
ascertained  by  an  accounting  to  be 
made  by  the  defendant.     The  de- 
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fendant,  having  erected  and  com- 
pleted the  apartment  house  on  part 
of  the  land,  sold  and  mortgaged 
other  parts  in  accordance  with  the 
terms  of  the  agreement,  retained 
title  to  the  remainder,  and  collected 
rents  from  apartments  when  rented. 
The  defendant  having  failed  to  ren- 
der a  just  and  true  account,  the 
complainant  exhibited  her  bill  of 
complaint  in  the  court  below,  and 
prayed:  (a)  For  an  accounting; 
(b)  a  reconveyance  of  the  lands 
held  by  the  defendant;  (c)  a  re- 
ceiver to  collect  tibe  rents  pending 
the  litigation.  The  case  was 
brought  to  trial  before  Advisory 
Master  Charles  J.  Roe,  resulting  in 
a  decree  for  the  complainant,  and 
the  sum  of  five  thousand  five  hun- 
dred and  forty  dollars  and  thirty- 
five  cents  ($5,540.85)  to  be  paid  by 
the  defendant  to  the  complainant; 
hence,  the  defendant  brings  this 
appeal,  alleging  seven  specifications 
as  grounds  of  appeal. 

The  first  and  only  one  that  re- 
quires any  extended  discussion  re- 
lates to  the  ruling  of  the  advisory 
master,  which  limited  the  scope  of 
the  accounting  to  the  agreement  of 
February  26,  1913.  The  appellant 
urges  that  the  master  should  have 
included  the  transactions  between 
the  complainant  and  the  defendant, 
under  two  prior  written  agree- 
ments, viz.,  August  27  and  Novem- 
ber 22, 1912.  They  referred,  speak- 
ing generally,  to  the  same  subject, 
viz.,  that  of  building.  They  were 
both  abandoned,  no  work  being  done 
under  them,  except  the  preparing 
of  plans  for  a  building  under  the 
agreement  of  August  27,  1912,  and 
tile  payment  of  five  hundred  and 
forty  dollars  ($540)  to  the  appel- 
lant. The  accounting  was  a  long 
and  laborious  one,  involving  some- 
thing over  $100,000.  The  record  is 
also  voluminous.  The  clause  in  the 
agreement  of  February  26,  1913, 
providing  for  the  conveyance  of  the 
property  and  tiie  holding  of  it  by 
the  defendant,  until  it  should  be 
paid,  is  the  distinguishing  feature 
between  that  agreement  and  the  two 
preceding  agreements  referred  to 
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above.  That  clause  is  the  sole ' 
ground  for  the  special  equity,  which 
gives  the  court  of  chancery  jurisdic- 
tion over  this  cause.  The  question 
then  is,  Did  the  master  err  in  limit- 
ing the  scope  of  the  accounting  as 
above  indicated?  One  other  fact  is 
urged,  as  having  some  significance, 
which  may  be  mentioned;  that  is, 
the  parties  stipulated  before  the 
master,  authorizing  him  to  consider 
all  the  matters  in  dispute  and  adju- 
dicate thereon  (and  waiving  a  jury 
trial  on  any  such  matters,  in  the 
brief) ;  but  it  may  be  said,  in  pass- 
ing, that  such  a  stipulation  imposes 
no  obligation  on  the  court  of  chan- 
cery to  decide  those  issues. 

It  may  be  conceded  that  a  court 
of  chancery  having  once  acquired 
jurisdiction  of  a  cause,  will  do  all 
in  its  power  to  settle  all  the  rights 
of  all  the  parties, 
piite  ^«?ic;.  in  the  matter  of  any 
controversy;  but 
this  is  not  an  inflexible  rule  which 
the  court  of  chancery  is  bound  to 
follow  in  every  case  that  comes  be- 
fore it. 

The  rule  to  be  applied  was  suc- 
cinctly stated  by  Vice  Chancellor 
Reed,  in  the  case  of  Stout  v.  Phoenix 
Assur.  Cq.  65  N.  J.  Eq.  573,  56  Atl. 
694,  in  these  words:  "A  court  of 
equity  in  this  state  can  deal  with  le- 
gal questions,  only  so  far  as  their  de- 
cision is  incidental  or  essential  to  the 
determination  of  some  equitable 
question.  Merely  because  a  court 
of  equity  has  acquired  jurisdiction 
for  one  purpose,  it  is  not  empow- 
ered to  retain  the  case  for  complete 
relief." 

Chief  Justice  Beasley,  speaking 
for  this  court  said :  "It  is  not  true, 
by  any  means,  that,  when  a  court  of 
conscience  has  acquired  cognizance 
for  one  purpose,  it  thereby  acquires 
cognizance  over  the  entire  contro- 
versy for  all  purposes."  Lodor  v. 
McGovem,  48  N.  J.  Eq.  279,  27  Am. 
St.  Rep.  446,  22  Atl.  200. 

The  principle  is  further  illustrat- 
ed in  our  courts,  in  the  cases  of  Lit- 
tle V.  Cooper,  10  N.  J.  Eq.  273 ;  Red 
Jacket  Tribe  v.  Hoff,  33  N.  J.  Eq. 
441.    The  subject  is  discussed,  the 


principle  illustrated  and  applied,  in 
many  cases,  and  by  text-writers, 
such  as  1  Story,  Eq.  Jur.  U  72 ;  Pom. 
Eq.  Jur.  TI  181;  10  R.  C.  L.  p.  874, 
11123. 

The  extending  of  the  jurisdiction 
of  chancery  so  as  to  include  all  the 
points  in  controversy  rests  some- 
what in  the  discretion  of  the  chan- 
cellor; especially  so,  where  the 
rights  involved  grow  out  of  other 
contracts.  In  this  case  the  defend- 
ant has  an  adequate  and  complete 
remedy  at  law  for  all  the  items  in- 
volved under  the  two  former  con- 
tracts, including  damages  for  their 
alleged  breach.  The  court  of  chan- 
cery cannot  retain  jurisdiction  for 
the  purpose  of  granting  a  purely  le- 
gal remedy,  or  to  try  a  claim  for 
unliquidated  damages.  Trotter  v. 
Heckscher,  40  N.  J.  Eq.  657,  4  Atl. 
83;  Phillips  v.  PuUen,  45  N.  J.  Eq. 
157,  16  Atl.  915. 

The  bill  of  complaint  in  this  suit 
was  filed  April  22,  1915.  The  pres- 
ent Chancery  Act  (Pamph.  Laws 
1915,  p.  184,  1[  8) ,  by  which  a  jury 
trial  shall  be  deemed  to  be  waived, 
unless  demanded  in  the  pleadings, 
does  not  apply  to  this  case.  Id.  H  12. 
We  therefore  think  that  the  master 
was  right  in  confining  the  scope  of 
the  accounting  to  the  agreement  of 
February  26,  1918. 

It  is  next  urged  that  the  defend- 
ant should  not  have  been  regarded 
as  a  mortgagee  in  possession,  to  the 
extent  of  disallowing  it  any  com- 
p^isation  for  services  rendered  to 
complainant,  for  renting  the  apart- 
ments imder  the  authorization 
contained  in  a  letter,  dated 
June  26,  1913,  after  November  1, 
1913.  It  is  sufficient  i»„^,„.^,„„« 

to  say  on  this  point    -cnmpenMttoa 

that  the  ruling  of  "'  "»«'♦«•«"• 
the  master  is  amply  sustained  by  the 
authorities.  Clark  v.  Smith,  1  N. 
J.  Eq.  137;  Elmer  v.  Loper,  25  N. 
J.  Eq.  482 ;  Venderhaise  v.  Hugues, 
13  N.  J.  Eq.  410;  Moore  v.  Cable,  1 
Johns.  Ch.  388;  2  Jones,  Mortg.  IT 
1114. 

The  third  point  is  without  legal 
merit;  it  requires  no  discussion. 

The  next  three  points  involve  a 
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construction  of  the  clause  in  the  con- 
tract, which  provides  that  the  de- 
fendant is  'to  receive  for  its  entire 
compensation  for  its  services  in  so 
doing  [i.  e.,  building]  a  sum  equal 
to  10  per  cent  of  the-  entire  cost  of 
such  building,  and  to  complete  the 
same  by  October  1,  1913 ;"  that  the 
entire  coat  of  the  building,  includ- 
ing the  10  per  cent  compensation, 
shall  not  exceed  forty-two  thousand 
dollars  ($42,000).  The  master  al- 
lowed the  defendant  the  sum  of 
three  thousand  four  hundred  and 
seventy  dollars  and  Mty  cents 
($3,470.50)  10  per  cent  on  the  cost 
of  the  building,  for  its  services  in 
constructing  the  building,  under 
this  clause  in  the  contract. 

The  appellant  now  claims  that, 
in  addition  thereto,  the  master 
should  have  allowed  a  proportion  of 
the  salaries  paid  by  the  defendant 
to  its  oificers  and  office  employees, 
to  its  president,  Mr.  Beaumont,  at 
the  rate  of  nineteen  dollars  and 
twenty  cents  ($19;20)  per  day,  to 
its  secretary  Mr.  Rowan,  at  the  rate 
of  thirly-five  dollars  ($35)  per 
week ;  to  its  messenger,  or  office  boy, 
Mr.  Stanley,  at  the  rate  of  eighteen 
dollars  ($18)  per  week,  while  super- 
vising or  superintending  the  con- 
struction of  the  building.  Also  it 
is  contended  by  the  appellant  that 
the  master  should  have  allowed  10 
per  cent  for  services  performed,  on 
the  cost  of  financing  the  apartment 
house,  amounting  to,  nine  hundred 
($900).  But  disbursements  in  con- 
nection with  the  mortgage  loans  and 
sales  of  land  were  allowed  by  the 
master;  also  the  appellant  claims 
items  for  telephone  calls,  carfare, 
postage,  and  stationery;  tools,  such 
as  ladders,  mortar  tubs,  etc.,  used 
in  the  constructing  of  the  building. 
Without  stating  in  detail  the  entire 
contract  under  which  the  appellant 
claims  such  items,  it  is  sufficient  to 
say  tiiat  we  think  the  master  prop- 
erly construed  the  contract,  and 
made  a  correct  application  of  its 
terms  to  the  items  in  controversy 
in  this  case,  by  excluding  all  these 
various  items  above  indicated  as  not 
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being  included  within  the  provisions 
of  the  contract. 

The  reasoning  of  the  master' is 
quite  satisfactory  in  the  memoran- 
dum filed  by  him  in  tlie  court  below, 
excluding  these  various  items.  The 
contract  provides  for  no  independ- 
ent supervision.  The  defendant 
cannot  charge  the  complainant  with 
a  proportion  of  the  sidaries  that  it 
pays  its  officers  for  supervising  or 
superintending  the  building.  The 
defendant  is  the  contracting  party; 
it  had  a  right  to  employ  whomsoever 
it  chose  to  superintend  the  building 
on  its  part,  the  work  of  the  labor- 
ers employed  by  it.  So,  with  the 
other  itiems  enumerated  above,  such 
as  telephone  calls,  not  allowed  by 
the  master,  they  were  office  charges 
of  the  defendant  _^„^j„ 
corporation ;  they  tnvt-^mt"'»uim 
were  not  costs  and  ^^iS^S^""* 
expenses  of  the 
building.  So,  the  tools  used  in  the 
construction  of  the  building,  they 
were  a  part  of  the  equipment  of  the 
contractor.;  a  contractor,  when  he 
agrees  to  build,  must,  in  the  ab- 
sence of  a  contrary  agreement,  fur- 
nish all  the  tools  and  necessary  ap- 
pliances for  the  work  contracted  to 
be  done. 

Objection  is  also  made  to  an  al- 
lowance of  a  counsel  fee  of  fifteen 
hundred  dollars  ($1,500)  to  the 
complainant.  Pamph.  Laws  1910, 
p.  427,  permits  the  allowance  of  a 
counsel  fee  by  the  chancellor  of  such 
amount  as  shall  seem  to  him  reason- 
able and  proper.  After  examining 
the  record  in  this  case,  which  is 
voluminous,  involving  a  large  sum 
of  money,  we  cannot  say  that  a 
counsel  fee  of  such  an  amount  was 
either  improper  or  unreasonable. 

The  decree  of  the  Court  of  Chan- 
cery is  affirmed,  with  costs. 

Garrison  and  Trenchard,  JJ.,  dis- . 
sent. 

Bergen,  J.,  concurring  with  modi- 
fications : 

The  complainant,  by  a  letter  dated 
June  24,  1918,  addressed  to  the  de- 
fendant, authorized  it  "to  run  all 
apartments,  making  such  arrange- 
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ments  as  in  your  judgment  may 
seem  advisable.  Also  such  other  ar- 
rangements as  may  be  necessary  in 
connection  with  the  furnishing  and 
running  of  apartments,  such  cost  as 
may  be  incurred  thereby  to  be  added 
to  the  contract  allowance." 

This  separate  agreement  manifest- 
ly authorized  the  defendants  to  find 
tenants  and  to  furnish  the  apart- 
ments, the  cost  of  which  was  made 
subject  to  the  10  per  cent  allowance. 
The  word  "cost"  must  refer  to  "the 
furnishings  and  expenses  of  run- 
ning the  apartments.  The  master 
allowed  the  cost  of  painting,  jani- 
tor's wages,  coal  and  gas,  nine  re- 
frigerators, and  window  shades,  but 
eliminated  all  cost  which  arose  sub- 
sequent to  the  1st  day  of  Novem- 
ber, 1913,  when  he  said  the  building 
was  completed,  and  that  thereafter 
the  defendant  was  not  entitled  to 
10  per  cent  on  any  furnishings  or 
expenditures,  upon  the  ground  that, 
the  building  being  completed,  the 
defendant  was  a  mortgagee  in  pos- 
session. If  it  be  granted  that  the 
defendant  was  a  mortgagee  in  pos- 
session, it  was  nevertheless  entitled 
to  continue  its  account  until  the 
property  was  turned  over,  and  pould 


not  be  deprived  of  the  benefit  of  the 
written  contract  that  it  was  to  b« 
paid  10  per  cent  upon  the  cost  of 
the  furnishings.  It  is  impossible  to 
tell  from  this  account  what  propor- 
tion of  the  furnishings  were  al- 
lowed; none  appear  in  this  ac- 
count except  the  refrigerators  at 
$197;  and  the  window  shades  at 
$178,  whereas  the  total  cost  of  the 
furnishings  was  $1,746.08.  These 
furnishings  were  not  a  part  of  the 
original  contract,  and  it  would  make 
no  difference  whether  they  were 
furnished  after  the  completion  of 
the  building,  or  before;  they  were 
to  be  paid  for  with  the  addition  of 
10  per  cent  on  their  cost;  and  I  do 
not  see  upon  what  theory  we  can 
take  a  part  of  such  furnishings  and 
include  them  in  this  account,  and 
exclude  the  balance,  to  be  a  subject 
of  future  litigation. 

I  think  that  either  the  subject- 
matter  of  this  latter  contract  should 
be  wholly  eliminated,  with  the  state- 
ment that  it  is  not  to  be  included 
in  the  decree,  or  the  whole  amount 
should  be  inpluded,  and  therefore 
the  decree  should  be  modified  to  this 
extent.  I  vote  to  aflirm  with  this 
modification. 


ANNOTATION. 
Construction  of  "c(»tt  pins"  contracts. 


While  no  cases  have  yet  been  re- 
ported involving  the  construction  of 
the  so-called  "cost  plus"  contracts 
which  have  been  entered  into  on 
behalf  of  the  government,  in  connec- 
tion with  the  prosecution  of  the  war, 
a  few  cases  have  arisen  out  of  private 
contracts,  providing  for  compensation 
on  the  basis  of  a  percentage  of  the 
cost  of  the  work  done,  and  involving 
their  construction  as  to  what  elements, 
or  items,  may  be  taken  into  considefa- 
tion  in  determining  the  cost  of  the 
work,  upon  which  the  percentage  com- 
pensation of  the  contractors  is  to  be 
figured. 

In  accord  with  the  reported  case 


(Shaw  v.  G.  B.  Beaumont  Co.  ante, 
122),  as  to  the  right  to  charge  for  the 
general  expenses  of  the  contracting 
firm  is  Isaacs  v.  Reeve  (1899)  —  N. 
J.  Eq.  — ,  44  Atl.  1,  holding  that  the 
contractor  should  not  be  allowed  to 
charge  a  sum  for  the  mere  supervisory 
attendance  of  one  of  the  contractors, 
who  did  not  do  any  actual  work,  in 
addition  to  the  10  per  cent,  as  that 
was  what  the  10  per  cent  was  for. 

And  in  Savannah,  A.  &  N.  R.  Co.  v. 
Oliver  (1909)  98  C.  C.  A.  174, 174  Fed. 
140,  where  a  contractor  was  to  receive 
the  actual  cost  of  the  work  and  labor 
performed,  and  materials  and  supplies 
furnished,  either  by  himself  or  sub- 
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contractors,  and,  in  addition,  7i  per 
cent  thereof  as  general  contractor's 
profit,  it  was  held  that  the  gen- 
eral contractor  was  not  entitled  to 
charge  for  depreciation  of  the  equip- 
.  ment  used. 

But  to  the  contrary  is  Hoggson  Bros. 
V.  Spiekerman  (1916)  176.  App,  Div. 
144,  161  N.  Y.  Supp.  9S0,  in  which  it 
is  held  that  a  building  contract,  pro- 
viding for  a  percentage  to  the  con- 
tractors upon  the  cost  to  them  of  the 
completion  of  the  work,  includes  a  pro- 
portion of  the  overhead  charges  of 
the  contracting  firm;  that  is,  part  of 
the  general  cost  to  the  firm  of  doing 
business.  ' 

Where  the  principal  contractor  sub- 
lets part  of  the  work,  the  owner  should 
not  be  required  to  pay  double  commis- 
^  sions,  or  profits,  but  the  principal  con- 
tractor should.be  permitted  to. charge 
only  his  percentage  upon  the  actual 
material  and  labor  furnished  by  the 
subcontractors,  and  not  upon  the 
profit  of  the  subcontractors.  Grafton 
Hotel  Co.  V.  Walsh  (1915)  142  C.  C.  A. 
461,  228  Fed.  5;  Bushnell  v.  Brand 
(1916)  199  ni.  App.  542. 

To  the  contrary,  however,  is  Hamil- 
loh  V.  Coogan  (1894)  7  Misc.  677,  28 
N.  T.  Sopp.  21,  affirmed  without  opin- 
ion (1896)  148  N.  Y.  753,  43  N.  E.  987, 
where  the  contract  called  for  the  pay- 
ment of  the  cost  of  labor  and  material 
used  in  the  building,  and  10  per  cent 
added  thereto  as  profit  it  being  held 
that  10  per  cent  could  be  charged  upon 
the  entire  amount  paid  to  subcon- 
tractors, even  where  they  did  the  work 
on  a  cost  plus  basis. 

In  Isaacs  v.  Reeve  (N.  J.)  supra,  in- 
volving the  charges  to  be  made  against 
the  original  contractor  of  a  building, 
vho  abandoned  the  work  before  it  was 
finished,  for  work  done  by  subsequent 
contractors'  upon  a  cost  plus  10  per 
cent  basis  in  completing  the  building, 
it  was  held  that  he  could  not  be 
charged  with  the  cost  of  plumbing  and 
painting,  which  were  finished  by  sub- 
contractors under  the  original  con- 
tract, nor  with  the  10  per  cent  for 
the  second  contractors  upon  those 
amounts.     Nor  could  he  be  charged 


with  the  cost  of  extra  work  not  called 
for  by  the  original  contract,  and  com- 
missions thereon. 

Where  changes  and  additions  are 
made  by  direction  of  the  owner  during 
the  progress  of  the  work,  which  in- 
crease the  cost  of  the  building  over 
the  original  estimate,  the  contractors 
are  entitled  to  charge  their  percentage 
on  the  total  cost.  Schafer  v.  Lee 
(1917)  —  Okla.  — -,  166  Pac.  94. 

In  Westendorf  v.  Dininny  (1905) 
108  App.  Div.  598,  92  N.  Y.  Supp.  858, 
where  a  contractor  was  to  be  reim- 
bursed for  expenditures  upon  a  build- 
ing, and  paid  a  percentage  thereon,  it 
was  held  that  items  for  carfare  and 
board  of  men  who  were  brought  from 
New  York  city  to  work  upon  the  build- 
ing should  not  be  allowed,  as  the  own- 
er did  not  know  of  the  custom  to  pay 
such  expenses,  nor  was  he  chargeable 
with  notice  of  such  custom. 

In  Westinghouse,  C..K.  &  Co.  v.  Long 
Island  R.  Co.  (1914)  160  App.  Div. 
200, 145  N.  Y.  Supp.  201,  affirmed  with- 
out opinion  (1915)  216  N.  Y.  697,  110 
N.  E.  1061,  it  was  held  that  the  amount 
to  be  paid  to  contractors  engaged  to 
electrify  certain  lines  of  defendant's 
railroad,  for  which  they  were  to  be 
paid  the  actual  cost,  with  10  per  cent 
added,  the  term  actual  cost  being  de- 
fined by  the  contract  to  include  mis- 
cellaneous charges,  such  as  fire  and 
casualty  insurance-  and  cost  of  acci- 
dents, it  was  held  that  the  contractors 
were  entitled  to  be  reimbursed  for  a 
sum  paid  upon  a  judgment  for  per- 
sonal injuries  by  an  employee,  which 
exceeded  the  amount  of  casualty  in- 
surance carried.  It  appears  that  the 
contractors  did  not  claim  their  per- 
centage upon  this  disbursement;  but 
it  is  pointed  out  by  presiding  Justice 
Ingraham,  in  a  dissenting  opinion, 
that  if  it  was  proper  to  allow  this 
charge  it  would  necessarily  follow 
that  the  contractors  would  also  be 
entitled  to  charge  their  commissions 
upon  the  amount. 

In  Payne  v.  Cunningham  (1917)  175 
Cal.  166,  165  Pac.  531,  it  was  held  that 
— a  provision  in  a  contract  for  the  su- 
perintendence of  the   alteration  and 
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construction  of  buildings  that,  should 
the  superintendent  fail  to  keep  within 
the  maximum  cost  fixed  in  the  contract, 
"no  charge  shall  be  made  for  such 
superintendence  for  such  excess,"  was 
construed  to  entitle  the  superintend- 
ent to  commissions  upon  the  maximum 
fixed  in  the  contract,  but  not  upon  the 
cost  of  construction  exceeding  that 
amount,  the  owner  having  contended 
that  the  superintendent  was  not  en- 
titled to  any  commission,  because  he 
exceeded  the  maximum  cost. 

Where  part  of  the  work  was  not 
properly  done,  the  contractor  is  not 
entitled  to  charge  for  the  cost  of  doing 
the  work  over;  but  the  proper  basis 
for  his  charge  is  what  the  work  would 
have  cost  if  it  had  been  done  properly 
in  the  first  place.    Hoggson  Bros.  v. 


Spiekerman  (1916)  175  App.  Div.  144, 
161  N.  Y.  Supp.  930. 

In  Priest  v.  Bircher  (1877)  8  Ho. 
App.  565  (abstract),  it  was  held  that, 
where  the  superintendent  of  construc- 
tion was  to  receive  a  percentage  on . 
any  amount  paid  out  for  materials 
used  or  work  performed  in  erecting 
a  building,  he  was  not  entitled  to  a 
commission  upon  materials  owned  by 
the  builder  before  the  contract  was 
made. 

In  Westendorf  v.  Dininny  (1905) 
103  App.  Div.  593,  92  N.  Y.  Supp.  858, 
it  was  held  that,  where  the  contractor 
arbitrarily  and  unnecessarily  raised 
the  wage  of  a  carpenter  from  |2.75  to 
$3  per  day,  he  should  not  be  allowed  to 
charge  for  the  increase,  as  he  was 
bound  to  make  the  best  terms  he  could 
for  the  builders.  R.  L.  S. 


JOYCE-PRUIT  COMPANY 

V. 

NELSON  BROTHERS 

and 

DEXTER  STATE  BANK,  Garnishee,  Appt 


PECOS  VALLEY  LUMBER  COMPANY 

V. 

SAME. 
(Two  cases.) 

yew  Mexico  Supreme  Court  — September  19,  1918, 

(—  N.  M.  — ,  175  Pac.  868.) 

Set-off  by  agent. 

An  agent  who  collects  money  belonging  to  his  principal  has  no  right 
to  set  off  against  it  an  antecedent  debt  or  claim  owing  td  him  by  the 
principal,  without  first  showing  that  the  principal  has  agreed  that  he 
might  so  apply  it. 

[See  note  on  this  question  beginning  on  page  132.] 

Headnote  by  Roberts,  J. 


Appeal  by  defendant  garnishee  from  judgments  of  the  District  Court 
for  Chaves  County  in  favor  of  plaintiffs  in  proceedings  to  collect  claims 
against  Nelson  Brothers  in  which  funds  in  possession  of  the  Dexter  State 
Bank,  and  alleged  to  belong  to  defendants,  were  garnished.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  H.  C.  Majmard,  for  appellant : 

Under  the  contract  between  the  de- 
fendants Nelson  Brothers  and  the  ap- 
pellant bank,  there  was  simply  a  rela- 
tion of  debtor  and  creditor  created. 

Davis  T.  Lenawee  County  Sav.  Bank, 
53  Mich.  163,  18  N.  W.  629;  Butcher  v. 
Butcher.  134  Mo.  App.  61,  114  S.  W. 
564;  Eillen  v.  Barnes,  106  Wis.  646, 
82  N.  W.  536. 

The  bank  had  a  riirht  to  purchase 
claims,  and  had  a  good  right  to  offset 
them. 

Nix  V.  EUis,  118  Ga.  845,  98  Am.  St. 
Rep.  Ill,  45  S.  E.  404;  Bramblett  v. 
Slemp,  32  Ky.  L.  Rep.  1329,  108  S.  W. 
339;  34  C^c.  751. 

A  garnishee  can  be  held  in  garnish- 
ment proceedings  by  plaintiff  in  gar- 
nishment only  to  the  extent  of  the 
judgment  debtor's  daim  against  gar- 
nishee. 

Bank  of  State  v.  Bredlow,  31  Mo. 
523. 

Messrs.  Hiram  M.  Dow  and  Tomlin* 
son  Fort,  for  appellees: 

Where  an  agent  collects  the  funds  of 
his  principal,  he  has  no  right  to  buy 
up  or  arrange  for  the  payment  of  out- 
standing claims  due  by  his  principal 
to  third  persons,  and  to  pay  such  claims 
without  permission  of  his  principal, 
and  contrary  to  his  directions. 

SmuUer  v.  Union  Canal  Co.  37  Pa. 
68;  Middletown  &  H.  Tump.  Road  v. 
Watson,  1  Rawle,  330;  Tagg  v.  Bow- 
man, 108  Pa.  273,  56  Am.  Rep.  204. 

Roberts,  J.,  delivered  the  opinion 
of  the  court: 

The  same  identical  questions  are 
involved  in  each  of  the  above  cases, 
and  upon  stipulation  of  counsel  they 
are  submitted  upon  the  same  tran- 
script and  briefs.  The  facts  out  of 
which  the  litigation  arose  may  be 
briefly  stated,  as  follows : 

Nelson  Brothers  were  partners, 
engaged  in  fanning  and  stock  rais- 
ing. They  were  indebted  to  the 
Dexter  State  Bank  in  the  sum  of 
$492.50.  They  advertised  a  sale  of 
their  personal  property,  naming  on 
the  printed  advertisements  the  Dex- 
ter State  Bank  as  clerk  of  the  sale 
and  certain  parties  as  auctioneers. 
After  posting  notices  of  the  sale 
Nelson  Brothers  executed  to  Hie 
bank  a  bill  of  sale,  covering  all  the 
property  advertised  for  sale,  for  the 
purpose  of  securing  the  indebted- 
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ness  which  they  owed  the  bank.  The 
arrangement  between  the  bank  and 
Nelson  Brothers,  as  we  understand 
the  evidence,  was  tibat  the  bank  was 
to  act  as  clerk  of  the  sale;  that  it 
was  to  discount  the  notes  taken  at 
the  sale,  and  to  pay  the  expenses  of 
the  sale,  and  turn  ov^r  to  Nelson 
Brothers  the  net  proceeds  of  the 
sale,  less  the  discounts,  expenses, 
and  its  commission.  The  bank  was 
to  deduct  from  the. proceeds  the 
amount  of  the  indebtedness  owing 
the  bank  by  Nelson  Brothers.  The 
bank,  after  the  sale,  had  on  hand  ap- 
proximately $1,309.50  net,  belong- 
ing to  Nelson  Brothers.  ITiey  gave 
the  bank  a  check  covering  the 
amount  owing  it.  This  amount  the 
bank  placed  to  their  credit,  and  hon- 
ored the  check. 

Either  immediately  prior  to  the 
sale,  or  after  the  sale,  the  bank 
purchased  certain  claims  against 
Nelson  Brothers.  At  ihe  sale,  so 
the  representative  of  t^e  bank 
testified,  certain  parties  purchased 
property  belonging  to  Nelson  Broth- 
ers, and  set  off  the  purchase  price 
with  claims  which ,  they  held 
against  Nelson  Brothers.  The  bank 
also  paid  out  certain  moneys  on 
mortgages  and  judgmente  against 
Nelson  Brothers.  It  asked  that  it 
be  allowed  an  offset  on  the  claims 
which  it  had  purchased  and  held 
against  Nelson  Brothers,  and  the 
moneys  paid  out  on  such  judgments, 
mortgages,  ete.  The  trial  coart  held 
that  the  bank  was  not  entitled  to  the 
offsets  and  credits  claimed,  and  gave 
judgment  for  the  appellees.  To  re- 
view such  judgmente  the  appeals  are 
prosecuted. 

There  is  no  contention  as  to  the 
money  paid  the  bank  on  the  note 
owing  by  Nelson  Brothers,  secured 
by  the  bill  of  sale.  This  was  paid, 
as  stated,  by  Nelson  Brothers'  check. 
Tlie  question  is  as  to  the  right  of 
the  bank  to  an  offset  on  the  claims 
purchased  by  it,  and  ite  claimed 
credite  for  the  moneys  paid  out  on 
the  mortgage,  judgments,  ete.  Ap- 
pellant contends  that,  under  the 
agreement  between  the  bank  and 
Nelson  Brothers,  there  was  created 
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simply  the  relation  of  debtor  and 
creditor ;  hence,  the  bank  had  a  right 
to  purchase  claims  against  Nelson 
Brothers,  and  set  off  such  claims 
against  the  demand  of  Nelson 
Brothers.  If  appellant  is  correct  in 
this  contention,  undoubtedly  the 
bank  would  have  the  rights  claimed 
for  it.  But  here  the  bank  was  the 
agent  of  Nelson  Brothers,  and  by 
virtue  of  such  agency  collected  the 
money  in  question.  An  agent  who 
collects  money  belonging  to  his 
principal  has  no  right  to  set  off 

against  it  an  ante- 
S^en?"*"^  cedent  debt  or  claim 

owing  to  him  by  the 
principal,  without  first  showing  that 
the  principal  has  agreed  that  he 
might  so  apply  it.  Mechem  Agency 
2d  ed.  i  1849.  In  the  case  of  Tagg 
V.  Bowman,  99  Pa.  376,  the  court 
said :  "An  agent  cannot  avail  him- 
self of  an  advantage  given  by  his 
agency,  to  apply  it  to  his  own  bene- 
fit, to  the  injury  of  his  principal." 

In  the  case  of  Tagg  v.  Bowman, 
108  Pa.  273,  56  Am.  Rep.  204,  the 
court  said :  "The  receipt  of  money 
by  one  person  from  anotiier,  to  be 
applied  to  a  specific  purpose,  im- 
plies an  agreement  on  the  part  of 
tiie  former  not  to  apply  it  to  any 
other  use,  and  of  course  not  to  his 
own  by  pleading  a  set-off.  Smuller 
V.  Union  Canal  Co.  37  Pa.  68 ;  Bank 
of  United  States  v.  Macalester,  9  Pa. 
475 ;  Ardesco  Oil  Co.  v.  North  Amer- 
ican Oil  &  Min.  Co.  66  Pa.  375, 380, 8 
Mor.  Min.  Rep.  589.  In  Simpson  v. 
Pinkerton,  10  W.  N.  C.  423,  we  held 
that  an  attorney  at  law  or  in  fact, 
employed  to  collect  a  claim,  when  he 
has  received  the  money,  has  no  right 
to  set  off  an  antecedent  debt  or  claim 
of  his  own  against  his  constituent, 
without  first  showing  that  the  lat- 
ter agreed  he  might  retain  his  de- 
mand out  of  the  money.  It  was 
also  ruled,  in  Middletown  &  H. 
Tump.  Road  v.  Watson,  1  Rawle, 
330,  that  an  agent  of  the  company, 
who  had  received  money  to  its  use, 
could  not,  in  a  suit  against  him,  set 
off  debte  of  the  company  which  he 
had  paid  without  showing  he  had 
autiiority  to  pay  them.    It  is  there 


said:  'As  long  as  the  agent  acts 
within  the  scope  of  his  authority, 
and  no  longer,  he  is  protected.  It 
was  the  duty  of  Watson  to  collect 
and  pay  over  the  funds  as  they  came 
into  his  hands.  It  was  for  the  com- 
pany to  direct  the  application  of  the 
money,  when  in  the  treasury  or 
under  their  control,  to  the  discharge 
of  their  debts,'  the  repair  of  the  road, 
or  whatever  purposes  they  might 
suppose  most  ben^cial  to  the  cor- 
poration. This  they  have  been  pre- 
vented from  doing  by  an  assumption 
of  power  by  their  agent  and  a  mis- 
application of  the  funds  of  tiie  com- 
pany. If  such  a  breach  of  trust 
should  be  permitted,  it  would,  in 
practice,  lead  to  great  abuses,  by  in- 
troducing a  scene  of  speculation  and 
fraud  the  most  disastrous,  and  of 
the  most  secret  and  dangerous  na- 
ture." 

The  trial  court  evidentiy  refused 
to  allow  the  bank  credit  for  the 
money  paid  out  by  it  on  the  judg- 
ment and  mortgage,  on  the  theory 
that  it  had  no  right  to  make  the  pay- 
ments without  specific  authority  of 
its  principal,  and  further  because 
the  bank  failed  to  show  that  these 
liens  were  legal  and  valid.  It  made 
no  attempt  to  show  this,  going  no 
further  tiian  to  show  ih&t  it  had 
made  the  payments  on  a  mortgage 
and  a  judgment.  Nor  did  it  attempt 
to  show  that  the  offsets  which  it  had 
allowed  purchasers  of  property  at 
the  sale  were  valid  and  legal  debts 
owing  by  Nelson  Brothers. 

Finding  no  error  in  the  proceed- 
ings, the  judgments  in  each  of  the 
causes  will  be  affirmed-;  and  it  is  so 
ordered. 

Hanna,  Ch.,  J.,  and  Parker,  J., 
concur.  * 

A  petition  for  rehearing  having 
been  filed,  Roberts,  J.,  on  November 
21, 1918,  handed  down  the  following 
additional  opinion : 

Counsel  for  appellant  has  filed  a 
motion  for  rehearing,  supported  by 
an  acrimonious  brief,  in  which  he 
asserts  that  the  doctrine  of  law  an- 
nounced by  the  court  is  preposter- 
ous, and  that  ttie  court  failed  to 
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read  the  record.  The  burden  of  his 
complaint  now  seems  to  be  that  the 
court  committed  a  grievous  error  in 
not  giving  the  bank  credit  for 
$107.16,  which  it  alleged  that  it  had 
paid  to  Martin  and  Sweeney,  alleged 
to  have  held  a  chattel  mortgage  on 
four  head  of  horses.  He  now  as- 
serts that  the  evidence  shows  that 
Nelson  Brothers  antiiorized  this 
payment  and  further  tJiat  the  mort- 
gage was  ysdid  and  binding. 

First,  as  to  the  accusation  made 
by  counsel  that  the  court  failed  to 
read  iiie  record:  The  record  was 
read  with  great  care  by  the  writer 
of  the  former  opinion.  In  fact  it 
was  necessary  to  read  the  record  in 
full  in  order  to  arrive  at  any  intel- 
ligent understanding  as  to  the  facts 
in  the  case.  Appellant's  assign- 
ments of  error  were  as  follows: 

"(1)  The  court  erred  in  render- 
ing judgment  against  the  appellant 
upon  its  answer  filed  herein. 

"(2)  The  court  erred  in  render- 
ing judgment  against  the  appellant 
in  favor  of  said  appellees. 

"(3)  The  court  erred  in  render- 
ing judgment  against  the  garnishee 
herein,  for  the  reason  that  said  judg- 
ment is  not  supported  by  the  evi- 
dence. 

"(4)  That  said  judgment  ren- 
dered herein  is  contrary  to  law  and 
not  supported  by  the  evidence." 

Under  tiie  rule  announced  by  this 
court  in  tiie  case  of  Farmers'  De- 
velopment Co.  V.  Rayado  Land  &  Ir- 
rig.  Co.  18  N.  M.  1,  133  Pac.  104, 
the  court  might  well  have  declined 
to  go  into  the  merits  of  the  case; 
bat,  as  appellee  had  raised  no  ques- 
tion as  to  the  sufficiency  of  the  as- 
signments of  error,  the  court  kindly 
refrained  from  noticing  the  de- 
ficiency of  its  own  motion,  and  read 
the  record  in  connection  with  ap- 
pellant's brief,  in  order  to  enable  it 
to  determine  the  merits  of  the  con- 
troversy. 

It  is  well  to  state  that,  in  the  ar- 
gument advanced  by  appellant  in 
support  of  his  claim  that  the  cause 
should  be  reversed,  the  only  lan- 
guage that  might  be  construed  as 
advancing  t^e  proposition  which  he 


V.  NELSON  BROS.  ISl 
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now  urges  in  his  motion  for  rehear- 
ing is  the  following:  "'Our  conten- 
tion is  we  did  not  owe  the' judgment 
debtor,  except  a  small  amount, 
which  has  been  taken  care  of  in  the 
judgment,  and  that  we  should  be  al- 
lowed to  set  off  the  amounts  as  set 
out  in  t^is  brief  and  shown  by  the 
evidence." 

In  his  statement  of  the  facts  in 
the  case  the  only  reference  to  the 
matter,  other  than  the  itemized  list 
of  the  claims,  is  as  follows:  "The 
testimony  is  undisputed  that  the 
$107  paid  to  Martin  and  Sweeney 
was  by  virtue  of  an  existing  chat- 
tel mortgage  and  at  the  express 
wish  of  Nelson  Brothers,  given  prior 
to.  said  sale." 

Appellant  sets  out  in  his  brief  on 
the  motion  for  rehearing  excerpts 
from  the  testimony,  which  he  claims 
show  that  Nelson  Brothers  author- 
ized the  bank  to  pay  the  $107.16  on 
the  mortgage.  The  cashier  of  t^e 
bank  was  on  the  stand,  and  he  was 
asked:  "Upon  whose  orders  did 
you  pay  this  $107.16?"  His  answer 
was :  "That  is  hard  to  state ;  partly 
on  Nelson's,  and  partly  on  my  own." 
The  witness  further  testified  that 
the  mortgage  was  a  valid  and  sub- 
sisting lien  upon  the  horses,  but  did 
not  produce  the  mortgage,  nor  did 
he  testify  as  to  the  amount  called 
for  by  the  same.  The  same  witness 
later,  however,  testified  that  Nelson 
Brothers  had  asked  them  to  place 
the  proceed^  of  the  sale  to  their 
credit,  less  the  amount  owing  the 
bank  under  Hor  bill  of  sale,  and  l^at 
Nelson  Brothers  themselves  be  per- 
mitted to  check  out  the  money  and 
pay  the  various  claims,  and  that  Nel- 
son Brothers  never  did  consent  for 
the  cashier  of  the  bank  to  pay  the 
claims  out  of  the  moneys  derived 
from  the  proceeds  of  the  sale. 

The  trial  court,  in  view  of  tiie 
equivocal  statement  that  Nelson 
,  Broilers'  had  "partly"  authorized 
them  to  apply  tiie  money  on  the 
mortgage,  and  the  imequivocal  state- 
ment to  the  effect  that  they  had  re- 
fused to  authorize  them  to  pay  out 
any  of  the  money,  evidently  elected 
to  believe  the  latter,  and  this  court 
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is  not  prepared  to  say  that  the  trial 
court  was  in  error  in.  so  doing.  • 
Counsel  for  appellant  says  that 
the  judgment  referred  to  in  the 
former  opinion  was  a  judgment  di- 
rected against  the  bank  in  garnish- 
ment, and  was  not  questioned  eith- 
er by  the  parties  or  the  court  below, 
and  that  the  bank  was  given  credit 
for  this  amount.  If  this  is  true,  ap- 
pellant has  no  ground  for  complaint, 
because  we  simply  affirmed  the  judg- 
ment of  the  trial  court  From  ap- 
pellant's brief  we  took  it  that  he  was 
complaining  of  a  failure  to  allow 
credit  for  money  paid  on  a  judg- 
ment. If  we  were  in  error  in  as- 
.suming  that  the  appellant  was  not 
jriven  credit  for  money  paid  on  the 


judgment,  such  error  was  occa- 
sioned, not  by  a  failure  to  read  the 
record,  but  by  a  lack  of  compre- 
hension of  the  brief  of  appellant. 
After  carefully  going  over  tiie  rec- 
ord again,  and  rereading  appellant's 
original  brief,  we  see  no  reason  to 
depart  from  the  former  opinion, 
further  than  to  say  that  the  judg- 
ment referred  to  was  paid  by  the 
bank,  and  that  the  bank  received 
credit  for  the  same  in  the  trial  of 
the  case  below. 

For  these  reasons,  the  motion  for 
rehearing  will  be  denied;  and  it  is 
so  ordered. 

Hanna,  Ch.  J.,  and  Parker,  J.,  con- 
cur. 


ANNOTATION. 
Right  of  agent  to  offset  hu  own  claim  against  cc^ection  made  f<Mr  prindpaL 


I.  When  ag«nt  given  authority  to  ap- 
ply money  in  certain  way,  132. 
n.  Independent  debt  due  from  principal 

to  agent,  132. 
III.  Independent  debt  due  subagent  from 
agent,  133. 

Seop*. 

Cases  involving  the  reUtion  of  at- 
torney and  client,  and  those  involving 
the  right,  as  between  correspondent 
banks,  to  offset  a  balance  due  from  one 
to  the  other  against  the  proceeds  of 
paper  transmitted  for  collection,  are 
not  included  in  the  present  note,  as 
they  involve  considerations  peculiar  to 
those  relationships. 

/.  When  agent  given  authortty  to  apply 
money  in  certain  way. 

Where  an  agent  is  given  authority 
to  apply  money  collected  for  his  prin- 
cipal in  a  certain  way,  by  accepting 
the  trust,  he  waives  any  general  right 
he  may  have  to  set  off  a  claim  of  his 
own.  Tagg  v.  Bowman  (1885)  108  Pa. 
-273,  56  Am.  Rep.  204;  Smuller  v.  Union 
Canal  Co.  (1860)  87  Pa.  68;  Shear- 
man V.  Morrison  (1892)  149  Pa.  386, 
24  Atl.  818. 

Thus,  where  three  tenants  in  com- 
mon agreed  that  one  of  them  should 
collect  all  of  the  rents  from  the  prop- 
er^ and  apply  half  of  it  to  a  mortgage 
and  the  other  half  to  be  divided  among 


ly.  Claims  growing  out  of  same  transac- 
tion,  188. 
V.  Deduction  for  services  and  expenses 
in  connection  with  the  subject-mat- 
ter, 134. 

the  tenants  in  common,  the  whole  of 
the  sum  so  collected  was  impressed 
with  the  trust,  and  the  collecting  ten- 
ant could  not  set  off  a  claim  of  his 
own  against  his  cotenants.  Shearman 
V.  Morrison  (Pa.)  supra. 

And  where  an  agent  was  authorized 
to  collect  rents  and  apply  them  first, 
upon  certain  debts  due  to  third  per- 
sons and  any  balance  upon  the  agent's 
own  mortgage,  the  money  collected  by 
him  from  time  to  time  was  impressed 
with  a  trust  in  favor  of  the  principal 
which  required  its  application  to  the 
specified  objects  in  their  order,  and 
the  agent  was  not  entitled  to  set  off 
his  own  claim  in  an  action  for  money 
which  had  been  collected  by  him  and 
not  applied  according  to  directions. 
Tagg  V.  Bowman  (Pa.)  supra. 

And  a  collector  of  tolls  for  a  canal 
company,  who  had  instructions  to  ap- 
ply the  funds  collected  and  received  in 
a  particular  way,  had  no  authority  to 
appropriate  part  of  such  funds  to  the 
payment  of  a  debt  owed  to  himself  by 
the  company.  Smuller  v.  Union  Canal 
Co.  (1860)  87  Pa.  68. 
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//.  Independent  debt  due  from  principal 
to  agent. 

An  agent  who  collects  mon^y  for  his 
principal  may  not,  in  an  action  for  the 
money  by  the  piMncipal,  set  off  against 
the  claim  an  independent  debt  against 
the  principal,  in  the  absence  of  an 
agreement  permitting  him  to  do  so. 
Pakner  t.  Haynes  (1831)  2  La.  870; 
New  Orleans  v.  Finnerty  (1875)  27 
La.  Ann.  681,  21  Am.  Rep.  56a;  Young 
y.  Jackson  (1885)  37  La.  Ann.  810; 
Morse  v.  Woods  (1880)  6  N.  H.  297; 
Joycb-Pbuit  Co.  v.  Nelson  Bros,  (re- 
ported herewith)  ante,  128;  Friek  v. 
Freudenthal  (1904)  45  Misc.  348,  90 
N.  Y.  Supp.  344;  Simpson  v.  Pinkerton 
(1881)  10  W.  N.  C.  (Pa.)  428. 

Thus,  in  Palmer  v.  Haynes  (La.) 
supra,  it  was  held  thai;  where  a  broker 
received  a  note  to  be  discounted,  he 
became  the  agent  of  the  owner,  and 
his  refusing  to  deliver  the  proceeds 
and  offering  in  discharge  other  obli- 
gations of  the  owner  which  had  been 
assigned  to  him,  was  unjustifiable,  im- 
moral and  illegal. 

A  bank  to  whom  a  note  is  sent  for 
collection  has  no  right  to  set  off 
against  the  proceeds  of  such  note  a 
debt  due  to  it  by  a  partnership  of 
which  the  payee  is  a  member.  Com- 
mercial State  Bank  v.  Rowland  (1891) 
31  Neb.  483,  48  N.  W.  149. 

In  Young  v.  Jackson  (1885)  37  La. 
Ann.  810,  it. was  held  that  an  agent 
is  not  entitled  to  retain  and  offset 
against  money  collected  by  him  any 
sum  that  does  not  represent  disburse- 
ments, expenses,  and  costs,  a  stipu- 
lated commission,  or  a  liquidated  debt. 

However,  in  Noble  v.  Leary  (1871) 
37  Ind.  186,  it  was  held  that  an  agent 
in  an  action  for  money  collected, 
might  set  off  a  note  against  the  prin- 
cipal to  a  third  person,  which  had 
been  purchased  by  the  agent,  the 
court  saying  that  it  saw  nothing  in 
the  general  relation  of  agency  to  pre- 
vent such  set-off,  the  acquisition  of 
the  note  in  question  being  in  no  way 
connected  with  the  agency. 

And  in  Ferriber  v.  Latting  (1854) 
9  La.  Ann.  169,  an  agent  for  the  collec- 
tion of  a  note  was,  in  an  action  by  the 
principal  for  the  money  collected,  al- 
lowed  compensation   of  his   account 


against  the  principal  for  board,  money 
lent,  and  goods  sold. 

III.  Independent  debt  due  auhagent  front 
t^/ent. 

Where  an  agent  has  authority  to 
employ  a  subagent  to  receive  money 
for  the  principal,  the  principal  may 
treat  the  subagent  as  his  agent,  and, 
when  the  subagent  has  received  the 
money,  may  recover  it  in  an  action 
for  money  had  and  received;  and  if 
the  subagent  has  made  no  advances 
and  given  no  new  credit  to  the  agent 
on  account  of  the  remittance  of  the 
bill,  the  subagent  cannot  protect  him- 
self against  such  an  action  by  passing 
the  amount  of  the  bill  to  the  general 
credit  of  the  agent,  although  the  agent 
may  be  his  debtor,  Wilson  v.  Smith 
(1845)  3  How.  (U.  S.)  763, 11 L.  ed.  820. 

So,  where  a  broker  received  a  note 
for  collection  and  transmitted  it  to 
another  broker,  the  latter,  upon  col- 
lecting the  proceeds  of  the  note,  could 
not  retain  them  to  liquidate  a  balance 
due  him  from  the  first  broker.  Ar- 
nold V.  Clark  (1848)  1  Sandf.  (N.  Y.) 
491. 

Where  a  subagent  collects  money 
for  an  agent  with  directions  to  pay  it 
to  a  third  party  who  is,  in  fact,  an 
undisclosed  principal  of  the  first 
agent,  the  subagent  has  not,  in  a  suit 
by  the  undisclosed  principal  agdinst 
him,  ^ny  right  to  set-off  against  the 
amount  due  a  debt  due  to  the  subagent 
from  the  agent.  Frazier  v.  Poindexter 
(1906)  78  Ark.  241,  115  Am.  St.  Rep. 
33,  95  S.  W.  464,  8  Ann.  Cas.  562. 

And  where  a  bill  of  exchange  wa? 
indorsed  generally  by  the  indorsee  and 
sent  by  him  to  his  correspondent  for 
collection,  the  correspondent  did  not 
have  authority  to  apply  the  proceeds 
to  a  debt  which  %he  indorsee  owed  to 
the  correspondent,  where  the  prior 
indorsement  was  such  as  to  show  that 
the  indorsee  held  the  bill  for  collec- 
tion only.  Blairne  v.  Bourne  (1875) 
11  R.  L  119,  23  Am.  Rep.  429. 

IT.  Claims  groteing  out  of  aanie  trana- 
aetion. 

An  agent  may,  however,  set  off 
against  money  collected  a  claim 
against  the  principal  growing  out  of 
the  same  transaction. 

Thus,  in  an  action  by  an  insurance 
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company  against  its  agent  for  moneys 
collected  upon  insurance  policies  and 
not  transmitted,  it  was  held  that  a  sum 
of  money  paid  by  the  agent  to  the  com- 
pany in  consideration  of  an  agreement 
by  the  company  to  enlarge  the  line  of 
insurance  which  could  be  written, 
which  agreement  was  not  carried  out 
by  the  company,  could  be  set  off. 
Spears  v.  Netherland  F.  Ins.  Co, 
(1903)  31  Tex.  Civ.  App.  567,  72  S.  W. 
1018. 

In  Evans  v.  Lyon  (1907)  33  Pa. 
Super.  Ct.  255,  an  action  against  an 
agent  for  the  sale  of  goods  on  com- 
mission, for  a  balance  due  for  goods 
sold,  it  was  held  that  the  agent  was 
entitled  to  set  off  against  the  balance 
•certain  moneys  which  he  had  expend- 
ed, after  a  wrongful  termination  of  the 
contract  before  the  time  fixed  by  its 
terms,  in  an  Endeavor  to  carry  out 
the  contract. 

And  in  Johnson  v.  Hoosier  Drill  Co. 
(1881)  99  Pa.  216,  it  was  held  that  an 
agent  for  the  sale  of  implements  was 
entitled  to  set  off,  against  a  demand 
for  the  proceeds  of  implements  sold 
and  delivered  by  him,  a  claim  for  dam- 
ages against  the  manufacturer  for 
failing  to  deliver  other  implements 
which  the  agent  sold. 

V.  Deduction  for  servioes  and  expense* 
in '  connection  wifh  Oie  aubJeot-maU 
ter. 

In  a  suit  by  a  principal  against  an 
agent  for  money  collected,  the  agent 
is  entitled  to  a  deduction  for  his  ser- 
vices or  expenses  in  connection  with 
the  subject-matter.  English  v.  Devar- 
ro  (1841)  5Blackf.  (Ind.)  588;  Goodin 
V.  Hayes  (1905)  28  Ky.  L.  Rep.  112, 
88  S.  W.  1101;  Evans  v.  Trenton 
(1853)  24  N.  J.  L.  764;  Hutchinson  v. 
VanVoorhis  (1896)  54  N.  J.  Eq.  439, 
35  Atl.  371;  Gopen  v.  Crawford  (1875) 
53  How.  Pr.  (N.  Y.)  278 ;  Shearman  v, 
Morrison  (1892)  149  Pa.  386,  24  Atl. 
313;  Shaw  v.  Faires  (1914)  —  Tex. 
Civ.  App.  — ,  165  S.  W.  501 ;  Warner  v. 
Cuckow  (1895)  90  Wis.  291,  63  N.  W. 
238;  Dale  v.  SoUet  (1767)  4  Burr. 
2,133,  98  Eng.  Reprint,  112;  Hamilton 
V.  Street  (1851)  8  U.  C.  Q.  B.  124. 


Thus,  in  an  action  against  an  aerent 
for  the  wrongful  conversion  of  money 
collected,  by  him,  he  may  set  off  the 
sum  due  him  for  commissions  in  mak- 
ing sales,  under  a  Code  provision  for 
a  counterclaim  which  "arises  out  of 
the  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plain- 
tiff's claim,"  or  is  "connected  with  the 
subject  of  the  action."  Benton  v. 
Moore  (1904)  42  Misc.  660,  87  N.  Y. 
Supp.  717. 

And  in  Hamilton  v.  Street  (U.  C) 
supra,  it  was  held  that  an  agent  could 
deduct,  in  the  first  instance,  disburse- 
ments, expenses,  etc.,  made  in  the 
course  of  the  agency,  but  that  a  debt 
arising  out  of  an  independent  transac- 
tion must  be  pleaded  as  a  set-off. 

But  an  agent  has  no  right  to  deter- 
mine his  own  right  to  compensation, 
and  the  amount  thereof,  and  to  pay 
himself  with  the  money  of  the  princi- 
pal in  his  hands,  and  with  the  same 
money  pay  a  personal  debt  to  another ; 
and  where  the  person  who  receives  the 
money  is  cognizant  of  the  transaction, 
he  will  not  be  allowed  to  profit  by 
it.  Girardey  v.  Girardey  (1917)  99 
Kan.  679,  163  Pac.  165. 

And  in  New  Orleans  v.  Finnerty 
(1875)  27  La.  Ann.  681,  21  Am.  Rep. 
569,  it  was  held  that  one  appointed 
wharfinger  could  not  offset  an  amount 
due  him  for  salary  and  expenses  of  his 
ofiice  against  a  claim  against  him  by 
the  city  for  money  collected,  the  court 
saying:  "There  is  no  such  thing  as 
compensating  a  debt  due  by  an  agent 
for  moneys  collected  by  him  in  the  per- 
formance of  his  duties,  by  a  debt  due 
by  the  principal  to  the  agent.  No  offi- 
cer of  a  government,  state  or  munici- 
pal, is  empowered  to  pay  himself  his 
salary,  or  plead  in  compensation  a  de- 
mand made  against  him  for  moneys 
collected  by  him  in  his  official  ca- 
pacity by  an  amount  due  him  on  ac- 
count of  his  salary.  His  duty  is  to 
discharge  the  obligations  of  his  office 
according  to  the  terms  of  his  accept- 
ance thereof,  and  to  get  his  pay  as 
other  officers  get  theirs.  In  other 
words,  he  cannot  pay  himself." 

R«    lia   S. 
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UNION  NATIONAL  BANK,  Plff.  in  Err, 

V.- 

W.  A.  MAYFIELD  et  al. 

Oklahoma  Supreme  Court  —  September  8,  101S, 
(—  OUa.  — ,  174  Pac.  1034.) 

• 

Wis  and  notes  —  increased  interest  —  negotiability. 

1.  A  promissory  note  for  the  payment  of  a  sum  certain,  on  a  date  named, 
and  otherwise  negotiable,  is  not  rendered  non-negotiable  by  a  stipulation 
therein  to  the  effect  that,  if  the  note  be  not  paid  on  or  before  maturity, 
it  shall  bear  interest  from  date  at  an  increased  and  fixed  rate. 

\See  note  on  this  qttestion  beginning  on  page  139.] 

Same  —  doratiim  of  negotiability. 

2.  An   instrument  negotiable  in  its 
origin  continues  to  be  negotiable  until - 


it  has  been  restrictively  indorsed  or 
discharged  by  payment  or  otherwise. 


Headnotes  by  Sharp,  Ch.  J. 


Error  to  the  District  Court  for- Woods  County- to  review  a  judgment 
in  favor  of  defendants  in  an  action  brought  to  recover  the  amount  alleged 
to  be  due  on  a  promissory  note.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  H.  A.  Noah  and  Ellis,  Cook, 
&  Bamett  for  plaintiff  in  error: 

The  instrument  in  question  was  not 
rendered  non-negotiable  because  of  the 
guaranty  clause  on  the  reverse  side. 

McNary  v.  Farmers'  Nat.  Bank,  33 
Okla.  1,  41  LJl.A.(N.S.)  1009,  124  Pac. 
286,  Ann.  Cas.  1914B,  248;  Ireland  v. 
Floyd,  42  Okla.  609,  L.R.A.1915C,  661, 
142  Pac.  401;  Mangold  &  G.  Bank  v. 
Utterback,  54  Okla.  655,  L.R.A.1917B, 
364,  160  Pac.  713;  Central  Trust  Co.  v. 
First  Nat.  Bank,  101  U.  S.  68,  25  L. 
ed.  876;  Dunham  v.  Peterson,  6  N.  D. 
414,  36  L.R.A.  232,  57  Am.  St.  Rep. 
556,  67  N.  W.  293. 

Messrs.  Mauntel  &  Barry  and  A.  6. 
Sutton,  for  defendants  in  error. 

A  memorandum  on  the  margin,  in 
the  comer,  or  beneath  the  signature  of 
the  payee,  is  by  law  presumed  to  be 
made  when  the  contract  or  note  was 
written  and  signed  by  the  parties;  and 
it  will  be  read  into  the  note  and  given 
the  same  effect  as  though  it  were  writ- 
ten in  full  in  the  body  of  the  instru- 
ment. 

Van  Zandt  t.  Hopkins,  161  111.  248, 
37  N.  E.  845;  Shaw  v.  Fii«t  M.  E.  Soc. 
8  Met.  223 ;  Crimson  v.  Russell,  14  Neb. 
621,  46  Am.  Rep.  126,  16  N.  W.  819; 
Jones  v.  Fales,  4  Mass.  245;  Barnard 


V.  Pushing,  4  Met.  230,  28  Am.  Dec. 
362;  Missouri  P.  R.  Co.  v.  Levy,  17 
Mo.  App.  501 ;  Black  v.  Epstein,  93  Mo. 
App.  459,  67  S.  W.  736;  Specht  v.  Bein- 
dorf,  56  Neb.  553,  42  L.R.A.  429,  76 
N.  W.  1059;  Gerrish  v.  Glines,  56  N. 
H.  9;  National  Bank  v.  Feeney,  12  S. 
D.  156,  46  L.R.A.  732,  76  Am.  St.  Rep. 
594,  80  N.  W.  186;  Dark  v.  Middle- 
brook,  —  Tex.  Civ.  App.  — ,  45  S.  W. 
963;  Fletcher  v.  Blodgett,  16  Vt.  26,  42 
Am.  Dec.  487;  Kilkelly  v.  Martin,  34 
Wis.  626;  Ireland  v.  Floyd,  42  Okla. 
609,  L.R.A.1915C,  661,  142  Pac.  401; 
Central  Trust  Co.  v.  First  Nat  Bank, 
101  U.  S.  70,  25  L.  ed.  877. 

The  note  on  its  face  shows  that  it  is 
a  non-negotiable  instrument. 

Randolph  v.  Hudson,  12  Okla.  516,  74 
Pac.  946 ;  Hegeler  v.  Comstock,  1  S.  D. 
138,  8  L.R.A.  393,  46  N.  W.  331 ;  Farm- 
ers' Loan  &  Trust  Co.  v.  McCoy  & 
Spivey  Bros.  32  Okla.  277,  40  L.R.A. 
(N.S.)  177,  102  Pac.  126;  Bracken  v. 
Fidelity  Trust  Co.  42  Okla.  118,  L.R.A. 
1915B,  1216,  141  Pac.  6;  Cotton  v.  John 
Deere  Plow  Co.  14  Okla.  606,  78  Pac. 
321;  Dickerson  v.  Higgins,  15  Okla. 
588,  82  Pac  649;  Clevenger  v.  Lewis, 
20  Okla.  837,  16  L.R.A.(N.S.)  410,  95 
Pac.  230,  16  Ann.  Cas.  56;  Glowers  v. 
Snowden,  21  Okla.  476,  96  Pac.  596; 
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,  Stutman  County  v.  Wallace,  142  U.  S. 
312,  36  L.  ed.  1025,  12  Sup.  Ct.  Rep. 
227. 

Sharp,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

At  Capron,  Oklahoma,  on  June  4, 
1914,  defendants  W.  A.  Maylield 
and  C.  B.  Mayfield  executed  their 
promissory  note  to  the  George  O. 
Richardson  Machinery  Company,  of 
St.  Joseph,  Missouri,  in  the  sum  of 
$835,  payable  at  the  Capron  State. 
Bank  of  Capron,  Oklahoma ;  the  pro- 
vision with  respect  to  the  payment 
of  interest  being  as  follows :  "With 
interest  at  the  rate  of  9  per  cent 
per  annum,  payable  annually,  from 
date,  until  paid :  Provided,  however, 
if  note  is  paid  on  or  before  matur- 
ity, interest  shall  be  only  7  per 
cent." 

On  the  back  of  the  note  is  con- 
tained the  following  printed  provi- 
sion :  "For  value  received,  I  hereby 
guarantee  the  payment  of  the  with- 
in note,  and  any  renewal  of  the 
(  same,  and  hereby  waive  protest,  de- 
mand, and  notice  of  demand,  and 
nonpayment,  and  suit  against  the 
maker,  and  consent  that  the  pay- 
ment of  this  note  may  be  extended 
from  time  to  time  without  affecting 
^y  liability  thereon." 

Immediately  following  is  a  print- 
ed date  line  in  blank.  After  the 
date  line  is  another  blank  line,  in- 
tended for  the  signature  of  the  per- 
son signing  the  foregoing  guaranty 
and  waiver,  below  which  are  seven 
blank  lines,  intended  for  use  in  the 
indorsements  of  partial  payriients. 
Two  of  the  blank  lines  are  filled  out, 
the  first  showing  a  credit  on  June 
4,  1914,  of  $140;  the  second,  a  cred- 
it on  June  13,  1914,  of  $14,20.  Be- 
low the  blank  credit  lines  is  the  fol- 
lowing indorsement:  "Pay  to  the 
order  of  the  Russell  &  Company. 
George  0.  Richardson  Machinery 
Company.  John  H.  Myers,  Treas- 
urer." 

Immediately  following  the  in- 
dorsement of  the  Machinery  Com- 
pany is  the  additional  indorsement : 
"The  Russell  &  Company,  by  Geo. 
H.  McCall,  Treasurer." 

Action  was  brought  against  the 


makers  on  December  14,  1914,  by 
the  plaintiff  bank,  the  owner  and 
holder  thereof  by  purchase  from 
the  last  indorser,  the  Russell  & 
Company. 

The  case  turns  upon  the  negotia- 
bility of  the  note.  The  trial  court 
was  of  the  opinion  tiiat  the  note 
was  non-negotiable,  and  permitted 
the  defendants  to  interpose  their 
defense  of  a  breach  of  warranty  and 
fraud  practised  upon  them  by  tiie 
agent  of  the  machinery  company, 
and  thus  to  defeat  a  recovery  on 
the  note  in  the  hands  of  the  in- 
dorsee. It  is  urged  by  the  defend- 
ant in  error  that  the  note  is  non- 
negotiable,  because  (1)  of  the  pro- 
visions respecting  the  pasrment  of 
interest;  and  (2)  on  account  of  the 
printed  matter  on  the  back  of  the 
note,  which  they  claim  formed  a 
part  of  the  indorsement,  thereby  de- 
stroying the  negotiability  of  the 
note. 

Do  the  words  "with  interest  at 
the  rate  of  9  per  cent  per  annum, 
payable  annually,  from  date,  until 
paid :  Provided,  however,  if  note  is 
paid  on  or  before  maturity,  interest 
shall  be  only  7  per  cent,"  affect  the 
negotiable  character  of  the  note? 
Counsel  cite  in  support  of  their  con- 
tention the  following  cases:  Ran- 
dolph V.  Hudson,  12  Okla.  516,  74 
Pac.  946 ;  Cotton  v.  John  Deere  Plow 
Co.  14  Okla.  605,  78  Pac.  321 ;  Dick- 
erson  v.  Higgins,  15  Okla.  588,  82 
Pac.  649;  Clevenger  v.  Lewis,  20 
Okla.  837,  16  L.R.A.(N.S.)  410,  96 
Pac.  230,  16  Ann.  Cas.  66 ;  Glowers 
V.  Snowden,  21  Okla.  476,  96  Pac. 
596 ;  Farmers'  Loan  &  T.  Co.  v.  Mc- 
Coy &  S.  Bros.  32  Okla.  277.  40 
L.R.A.(N.S.)  177,  122  Pac.  125; 
Bracken  v.  Fidelity  Trust  Co.  42 
Okla.  118,  L.R.A.1915B,  1216,  141 
Pac.  6;  Stutsman  County  v.  Wal- 
lace, 142  U.  S.  312,  35  L.  ed.  1025, 
12  Sup.  Ct.  Rep.  227.  The  Cotton 
Case  simply  held  that  the  provision 
for  payment  of  attorneys'  fees  in  a 
promissory  note,  as  the  law  then 
stood,  destroyed  the  negotiable  char- 
acter of  the  note.  In  the  Dickerson 
Case  it  is  not  clear  on  what  grounds 
the  note  was  declared  non-negotia- 
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ble,  though  as  in  the  Cotton  Case 
(cited  as  an  authority),  it  contained 
a  provision  for  the  payment  of  at- 
torneys* fees.    The  Clevenger  Case 
also  contained  a  provisidn  for  the 
payment  of  an  attorney's  fee  and 
was  held  to  be  non-negotiable.    The 
Glowers  Case  was  also  held  not  to 
be  negotiable  because  of  a  provision 
for  the  payment  of  an  attorney's 
fee.    In  the  Farmers'  Loan  &  Trust 
Co.  Case  the  note  was  held  to  be 
non-neg'otiable  because  of  a  stipu- 
lation providing  that,  if  paid  with- 
in fifteen  days  from  date,  a  discount 
of  5  per  cent  would  be  allowed.    In 
the  Bracken  Case  the  note  provided 
for  "interest  at  6  per  cent  per  an- 
num before  maturity,   and  there- 
after with  interest  at  10  per  cent 
per  annum  until  paid,  interest  pay- 
able with  note,"  and  was  held  to  be 
non-neg'otiable.  The  rule  announced 
in  the    Bracken   Case   was   disap- 
proved by  the  subsequent  opinion 
in  Security  Trust  &  Sav.  Bank  v. 
Gleichmann,  50  Okla.  441,  L.R.A. 
1915F,  1208,  150  Pac.  908,  and  we 
think   correctly   so.     The   case   of 
Hegeler  v.  Comstock,  1  S.  D.  138, 
8  L.RJI.  393,  45  N.  W.  331,  followed 
by  the  territorial  supreme  court  in 
Randolph  v.  Hudson,  12  Okla.  516, 
74  Pac.    946,   was  disapproved   in 
Citizens'   Sav.  Bank  v.  Landis,  37 
Okla.  580,  132  Pac.  1101,  as  well  as 
by  the  opinion  in  the  Gleichmann 
Case,  and  cannot  therefore  be  con- 
sidered as  an  authority.    The  notes 
involved  in  the  several  cases  cited 
and  arising  in  this  court  were  all 
made  prior  to  June,  1909,  during 
which  month  the  present  Negotia- 
ble Instrument  Statute  was  adopted. 
Chapter  24,  p.  387,  Sess.  Laws  1909. 
A  negotiable  promissory  note  is  de- 
fined by  §  4234,  Rev.  Laws,  as  fol- 
lows:     A     negotiable    promissory 
note  within  the  meaning  of  this 
chapter  is  an  unconditional  prom- 
ise in  writing  made,  by  one  person 
to  another,  signed  by  the  maker,  en- 
gaging to  pay  on  demand  or  at  a 
fixed  or  determinable  future  time,  a 
sum  certain  in  money  to  order  or  to 
bearer." 


While  by  §  4051  an  instrument, 
to  be  negotiable,  must  conform  to 
the  following  requirements :  "First. 
It  must  be  in  writing  and  signed  by 
the  maker  or  drawer;  second,  must 
contain  an  unconditional  promise 
or  order  to  pay  a  sum  certain  in 
money;  third,  must  be  payable  on 
demand,  or  at  a  fixed  or  determin- 
able future  time;  fourth,  must  be 
payable  to  order  or  to  bearer;  and 
fifth,  where  the  instrument  is  ad- 
dressed to  a  drawee,  he  must  be 
named  or  otherwise  indicated  there- 
in with  reasonable  certainty." 

The  sum  payable  is  a  sum  cer- 
tain, within  the  meaning  of  the  law, 
although  it  is  to  be  paid:  First, 
with  interest;  second,  by  stated  in- 
stalments; third,  by  stated  instal- 
ments, with  the  provision  that  upon 
default  in  the  payment  of  any  in- 
stalment, or  of  interest,  the  whole 
shall  become  due;  fourth,  with  ex* 
change,  whether  at  a  fixed' rate  or 
at  the  current  rate ;  fifth,  with  costs 
of  collection  or  an  attorney's  fee,  in 
case  payment  shall  not  be  made  at 
maturity.  Rev.  Laws,  §  4052.  Sec- 
tion 4055  provides  that  an  instru- 
;ment  which  contains  an  order  or 
'promise  to  do  any  act  in  addition 
'to  the  payment  of  money  is  not 
negotiable.  But  the  negotiable  char- 
acter of  an  instrument  otherwise 
■negotiable  is  not  affected  by  a  pro- 
vision which,  first,  authorizes  the 
sale  of  collateral  securities  in  case 
the  instrument  be  not  paid  at  ma- 
turity; second,  authorizes  a  con- 
fession of  judgment  if  the  instru- 
ment be  not  paid  at  maturity ;  third, 
waives  the  benefit  of  any  law  in- 
tended for  the  advantage  or  protec- 
tion of  the  obligor;  fourth,  gives  the 
holder  an  election  to  require  some- 
thing to  be  done  in  lieu  of  payment 
of  money.  It  is  also  provided  that 
nothing  contained  in  §  4055  shall 
validate  any  provision  or  stipula- 
tion otherwise  illegal. 

An  examination  of  these  several 
provisions  leads  us  to  conclude  that 
there  is  nothing  contained  tiierein, 
or  in  the  present  Negotiable  Instru- 
ment Statute,  which  in  the  instant 
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case  tends  to  make  the  amount  pay- 
able uncertain  with- 

— Inoreaaed  lU    tile    meaUUlg    01 

L"e^'S2iruttT.  *»^«  .Statute  The 
provision  with  re- 
spect to  interest  means  nothing 
more  nor  less  than  that  interest  was 
payable  from  date  until  maturity  at 

7  per  cent  per  annum,  but,  if  not 
paid  when  due,  it  should  bear  in- 
terest at  the  rate  of  9  per  cent  per 
annum  from  date.  In  Citizens' 
Sav.  Bank  v.  Landis,  supra,  it  was 
held  that  an  instrument  which,  in 
its  terms  and  form,  was  a  negotia- 
ble promissory  note,  did  not  lose 
that  character  because  it  also  pro- 
vided that  an  additional  rate  of  in- 
terest should  be  paid  after  matur- 
ity. This  rule  finds  support  in  many 
of  the  authorities,  as  may  be  found 
from  a  reading  of  the  cases  cited  in 

8  C.  J.  §  253,  where  it  is  said  that 
under  the  Negotiable  Instruments 
Law  not  only  may  a  provision  be 
made  for  reserving  interest  after 
maturity,  but  for  an  increased  rate 
of  interest.  The  note  could  have 
been  discharged  on  or  before  ma- 
turity by  the  payment  of  interest 
from  date  at  the  rate  of  7  p«r  cent 
per  annum ;  if  not  paid  then  it  could 
have  been  paid  at  any  time  there- 
after upon  the  payment  of  interest 
at  9  per  cent  per  annum,  payable 
annually.  As  stated  by  that  emi- 
nent jurist,  Justice  Brewer,  in  Par- 
ker V.  Plymell,  23  Kan.  402,  in  a 
case  involving  a  somewhat  similar 
provision :  "Clearly  these  words  do 
not  destroy  the  negotiability  of  the 
paper.  They  do  not  leave  uncer- 
tain either  the  fact,  the  time,  or  the 
amount  of  payment.  Indeed,  up  to 
and  including  the  maturity  of  the 
notes,  they  are  entirely  without 
force.  They  become  operative  only 
after  the  notes  are  dishonored  and 
have  ceased  to  be  negotiable,  and 
then  there  is  no  uncertainty  in  the 
manner  or  extent  of  their  opera- 
tion. They  create,  as  it  were,  a 
penalty  for  nonpayment  at  matur- 
ity, and  a  penalty  the  amount  of 
which  is  definite,  certain,  and 
fixed." 


The  contention  that  the  unsigmed 
printed  matter  on  the  back  of  tiie 
note  destroyed  its  negotiability  is 
untenable..  We  agre^  with  counsel 
as  to  the  rule  applicable  to  the  con- 
struction of  a  note,  where  a  con- 
struction is  necessary.  In  doing  so, 
however,  it  does  not  follow  that  the 
note,  because  of  such  printed  mat- 
ter and  the  indorsements  'Oiereon, 
is  rendered  non-negotiable.  The  in- 
strument upon  its  face  constituted 
a  negotiable  note,  and  it  is  only  by 
reason  of  that  which  subsequent^ 
transpired  that  it  is  claimed  its  ne- 
gotiability is  destroyed.  If  nego- 
tiable when  made,  its  negotiability 
remained  unaffected,  either  by  the 
form  of  the  indorsement  or  the 
printed  guaranty,  waiver,  and  con- 
sent clause  on  its  back,  as  it  is  pro- 
vided in  §  4097,  Rev.  Laws,  that 
"an  instrument  ne- 
gotiable in  its  on-  sr^ti^jajjav 

gin  contmues  to  be 
negotiable  until  it  has  been  restric- 
tively  indorsed   or   discharged   by 
payment  or  otherwise." 

A  restrictive  indorsement  is  one 
that  (1)  prohibits  the  further  ne- 
gotiation of  the  instrument;  (2) 
constitutes  the  indorsee  the  agent  of 
the  indorser;  (3)  vests  the  titie  in 
the  indorsee  in  trust  for  or  to  the 
use  of  some  other  person.  Rev. 
Laws,  §  4086.  There  is  no  claim  tiiat 
the  note  was  paid,  or  the  obligation 
of  the  makers  otherwise  discharged ; 
neither  was  it  restrictively  indorsed. 
The  indorsement  of  the  payee  was 
a  special  indorsement.  Rev.  Laws, 
§  4084.  It  seems  clear,  therefore, 
that,  whatever  other  effect  might  be 
given  the  instrument  by  the  subse- 
quent indorsement  below  the  print- 
ed provisions,  its  negotiability  would 
not  be  affected,  so  that,  were  we  to 
hold  that  the  signature  of  the  payee 
in  making  the  indorsement  consti- 
tuted a  signing  of  the  preceding 
printed  clause,  it  would  not  affect 
the  negotiability  of  the  note,  the 
character  of  which  was  fixed  at  the 
time  of  its  execution. 

Because  of  the  error  of  the  court 
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in  holdiiig  the  note  to  be  a  non-    judgment  is  reversed,  and  the  cause 
negotiable  instrument,  and  the  con-     remanded  for  a  new  trial, 
sequence    attaching    thereto,    the  -    All  the  Justices  concur.  . 


ANNOTATION. 

Bflb  and  notei:  negotiabflity  as  a£Fected  by  provision  in  rektion  to  interest 

or  discounL 


L  In  general,  139. 

n.  Provision  for  interest,  or  for  a  hi^- 
er  rate,  from  maturity,  if  the  note 
is  not  paid  when  due,  140.       ^ 

m.  Provision  for  interest,  or  for  a  high- 
er rate,  from  date,  if  not  paid  at 
maturity,  141.  - 

IV.  Provision   for   interest   on    interest, 

144. 
V.  Provision  as  to  discount,  146. 

I.  In  general. 
The  provisions  relating  to  interest 
in  bills  and  notes  that  have  been  con- 
sidered on  the  question  of  the  negoti- 
ability of  such  instruments  have  been 
varied.  It  is  apparent  that  the  effect 
of  such  a  provision  depends  upon  the 
Jorm  and  intent  thereof. 

A  stipulation  for  the  payment  of  in- 
terest at  stated  periods  before  the 
maturity  of  the  note  does  not  impair 
the  negotiability.  Commercial  Nat. 
Bank  v.  Consumers'  Brewing  Co. 
(1900)  16  App.  D.  C.  186. 

A  blank  left  in  a  promissory  note  for 
the  rate  of  interest  does  not  render  the 
instrument  non-negotiable;  the  legal 
rate  applies  in  such  a  case.  Franklin 
Nat.  Bank  v.  Roberts  Bros.  Co.  (1915) 
168  N.  C.  478,  84  S.  E.  706.  But  a  pro- 
vision that  the  rate  of  interest  shall 
be  the  "same  as  savings  banks  pasr" 
renders  the  note  uncertain  as  to 
amount,  and  therefore  non-negotiable. 
WWtwill  V.  Winslow  (1883)  134  Mass. 
343. 

It  is  held  in  Acme  Coal  Co.  v.  North- 
rap  Nat.  Bank  (1916)  23  Wyo.  66, 
LRA.1915D,  1084,  146  Pac.  593, 
that  uncertainty  as  to  the  rate  of  in- 
terest in  a  note  so  as  to  render  it  non- 
negotiable  is  not  created  by  drawing 
with  a  pen  a  ring  around  the  figures 
representing  such  rate  as  inserted  by  a 
typewriter  in  a .  printed  note  blank, 
and  placing  a  figure  above  them  with 
a  pen,  where  the  statute  provides  that 


where  there  is  a  conflict  between  the 
written  and  printed  provisions  of  a 
contract,  the  written  one  must  prevail, 
since  the  typewritten  figures  must  be 
regarded  as  printed. 

A  provision  in  a  certificate  of  deposit 
issued  by  a  bank  payable  on  demand, 
that  it  shall  bear  interest  if  the  money 
for  which  it  is  given  remains  in  the 
bank  a  stated  length  of  time,  does  not 
render  the  certificate  uncertain  as  to 
amount,  so  as  to  destroy  its  negotiabil- 
ity. Hatch  V.  First  Nat.  Bank  (1900) 
94  Me.  348,  80  Am.  St.  Rep.  401,  47' 
Atl.  908;  Gate  v.  Patterson  (1872)  25 
Mich.  191.  Nor  does  a  provision: 
"With  interest  at  6  per  cent  if  left  six 
months ;  no  interest  after  six  months," 
in  such  a  certificate,  render  it  uncer- 
tain and  thus  destroy  its  negotiability. 
Kirkwood  v.  First  Nat.  Bank  (1894) 
40  Neb.  484,  24  L.R.A.  444,  42  Am.  St. 
Rep.  683.  58  N.  W.  1016, 

Nor  does  a  provision  that  it  shall 
bear  interest  if  left  six  months  but 
that  interest  shall  cease  one  year  ^rom 
date,  unless  renewed,  render  it  uncer- 
.  tain  and  therefore  non-negotiable. 
White  V.  Wadhams  (1918)  —  Mich.  — , 
170  N.  W.  60. 

The  fact  that  a  note  shows  on  its 
face  that  the  contract  is  usurious  has 
been  held  not  to  render  it  non-negotia- 
ble. Goodwin  v.  Buhler  (1894)  57 
Mo.  App.  63. 

It  was  apparently  the  contention  in 
Merchants'  Nat.  Bank  v.  Bentel  (1911) 
15  Cal.  App.  170,  113  Pac.  708,  that  a 
demand  note  bearing  interest  was  not 
a  negotiable  instrument;  but  just  what 
the  basis  of  this  contention  was  does 
not  appear.  The  court  states  that  the 
laws  of  the  state  make  the  apparent 
maturity  of  a  demand  note  bearing  in- 
terest one  year  after  its  date;  and  this 
being  true,  the  instrument  is  negoti- 
able. 
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XI.  Proviaion  for  itUereat,  or  for  a  high- 
er rate,  from  maturity,  if  the  note  to 
not  paid  when  due. 

The  riile  supported  by  the  majority 
of  cases  is  that  a  provision  that  if  not 
paid  when  due  a  note  shall  thereafter 
bear  interest,  or  shall  bear  a  higher 
rate  of  interest,  does  not  render  it  non- 
negotiable.  DeHass  v.  Roberts  (1895) 
SO  L.R.A,  189,  17  C.  C.  A.  79,  28  U.  S. 
App.  559,  70  Fed.  227;  Houghton  v. 
Francis  (1862)  29  111.  244;  Dorsey  v. 
Wolff  (1892)  142  111.  589,  18  L.R.A. 
428,  34  Am.  St.  Rep.  99,  32  N.  E.  495; 
Millikan  v.  Security  Trust  Co.  (1918) 
—  bid.  — ,  118  N.  E.  668;  Towne  v. 
Rice  (1877)  122  Mass.  67;  Hollinshead 
V.  John  Stuart  &  Co.  (Hollinshead  v. 
Clobe  Invest.  Co.)  (1898)  8  N.  D.  35, 
42  L.R.A.  659,  77  N.  W.  89;  Citizens' 
Sav.  Bank  v.  Landis  (1913)  87  Okla. 
530,  182  Pac.  1101;  Securi^  Trust  & 
Sav.  Bank  v.  Gleichmann  (1915)  50 
Okla.  441,  L.R.A.1916F,  1203,  150  Pac. 
908  (expressly  overruling  Bracken  v. 
Fidelity  Trust  Co.  (1914)  42  Okla.  118, 
L.R.A.1915B,  1216, 141  Pac.  6) ;  Union 
Nat.  Bank  v.  Mayfield  (reported 
herewith),  ante,  135;  Merrill  v.  Hurley 
(1895)  6  S.  D.  592,  56  Am.  St.  Rep.  859, 
62  N.  W.  958. 

Contra:  Cornish  v.  Woolverton 
(1905)  32  Mont  456,  108  Am.  St.  Rep. 
€98,  81  Pac.  4. 

It  is  the  rule  supported  by  the 
majprity  of  cases  that  a  provision  that, 
if  not  paid  when  due,  the  note  shall 
thereafter  bear  interest,  does  not  ren-. 
der  it  non-negotiable.  Houghton  v. 
Francis  (1862)  29  111.  244;  Dorsey  v. 
Wolf  (1892)  142  111.  589, 18  L,R.A.  428, 
34  Am.  St.  Rep.  99,  82  N.  E.  495;  Milli- 
kan V.  Security  Trust  Co.  (1918)  — 
Ind.  — ,  118  N.  E.  568;  Towne  v.  Rice 
(1877)  122  Mass.  67. 

The  same  rule  is  applied  where  a 
note  bearing  interest  is  to  bear  a  high- 
er rate  from  maturity  if  not  paid ;  such 
a  provision  in  a  note  does  not,  ac- 
cording to  the  weight  of  authority, 
render  it  non-negotiable.  Hollinshead 
v.  John  Stuart  &  Co.  (Hollinshead  v. 
Globe  Invest.  Co.)  (1898)  8  N.  D.  35, 
42  L.R.A.  659,  77  N.  W.  89  (provision 
in  the  note  accelerating  maturity  in 
case  of  default  in  the  payment  of  in- 
terest; whether  the  higher  rate  of  in- 
terest ran  from  the  maturity  as  thus 


accelerated  the  court  does  not  state, 
but  apparently  it  did) ;  Merrill  v.  Hur- 
ley (1895)  6  S.  D.  592,  55  Am.  St.  Rep. 
859,  62  N.  W.  958  (provision,  "with 
interest  thereon  at  the  rate  of  7  per- 
centum  per  annum,  payable  semian- 
nually, according  to  the  tenor  of  10  in- 
terest coupons  hereto  attached.  .  .  . 
If  any  part  of  the  principal  is  not  paid 
at  maturity,  it  shall  bear  interest  at 
the  rate  of  12  per  cent  per  annum,  pay- 
able annually") ;  De  Hass  v.  Roberts 
(1895)  30  L.R,A.  189,  17  C.  C.  A.  79, 
28  v.  S.  App.  559,  70  Fed.  227,  affirm- 
ing (1894)  59  Fed.  853,  on  this  point 
(provision  that  the  note  and  interest 
coupons  "are  to  draw  12  per  cent  in- 
terest per  annum  after  maturity"). 

The  decisions  of  the  supreme  court 
of  Oklahoma  are  not  harmonious  on 
the  effect  of  such  a  provision  as  to 
interest.  It  has  been  held  that  the 
provision  does  not  render  the  instru- 
ment non-negotiable.  Citizens'  Sav. 
Bank  v.  Landis  (1913)  37  Okla.  580, 
132  Pac.  1101  (provision,  "with  inter- 
est at  6  per  cent  per  annum,  before 
maturity,  and  thereafter  at  10  per  ceAt 
per  annum,  until  paid.")  But  a  con- 
trary decision  appears  in  Bracken  v. 
Fidelity  Trust  Co.  (1914)  42  Okla. 
118,  L.R.A.1915B,  1216,  141  Pac.  6 
(provision,  "with  interest  at  6  per  cent 
per  annum  before  maturity,  and  there- 
after with  interest  at  10  per  cent 
per  annum  until  paid;  interest  pay- 
able with  note").  The  Bracken  Case  is 
expressly  overruled  in  Security  Trust 
&  Sav.  Bank  v.  Gleichmann  (1915) 
50  Okla,  441,  L,R.A,1915F,  1203,  150 
Pac.  908,  and  the  latter  case  is  ap- 
proved in  the  reported  case  (Union 
Nat.  Bank  v.  Mayfield,  ante,  135). 
The  Oklahoma  Negotiable  Instruments 
Law  was  adopted  in  June,  1909.  The 
court  in  Citizens'  Sav.  Bank  v.  Landis 
seems  to  have  decided  that  case  under 
that  statute,  although  the  note  in- 
volved matured  prior  to  the  adoption 
thereof.  In  Bracken  v.  Fidelity  Trust 
Co.  the  note  involved  was  made  prior 
to  the  adoption  of  the  Negotiable  In- 
struments Law,  and  the  court  seems  to 
decide  the  case  under  the  statute  as 
it  existed  prior  to  the  adoption  of  that 
law. 

The  note  involved  in  Towne  v.  Rice 
(1877)  122  Mass.  67,  did  not  expressly 


Digitized  by 


Google 


ANNO.— BILLS  AND  NOTES— NEGOTIABILITY. 


141 


bear  interest  before  maturity,  but  ac- 
cording to  its  terms  was  to  bear  inter- 
est after  maturity  if  not  paid.  The 
court,  however,  speaks  of  the  interest 
provided  for  after  maturity  as  an  ad- 
ditional rate,  and  holds  the  note  nego- 
tiable notwithstanding  this  provision. 
A  contrary  view  has,  however,  been 
taken  and  a  provision  in  a  note  that 
"this  note  and  these  [interest]  coupons 
are  to  draw  interest,  at  the  rate  of  12 
per  cent  per  annum  after  maturity, 
and  are  secured  by  a  mortgage  of  even 
date  herewith,"  has  been  held  to  ren- 
der the  note  uncertain  and  therefore 
non-negotiable.  Cornish  v.  Woolver- 
ton  (1905)  32  Mont.  456,  108  Am.  St. 
Rep.  698,  81  Pac.  4.  The  court  states 
that  "it  is  not  certain  that  the  condi- 
tion referred  to  will  be  fulfilled,  and 
it  is  a  contract  other  than  one  au- 
thorized by  the  statute.  The  note  is 
therefore  non-negotiable."  The  pro 
visions  of  the  governing  statute  were 
that  "a  negotiable  instrument  is  a 
written  promise  or  request  for  the  pay- 
ment of  a  certain  sum  of  money  to 
order  or  bearer,  in  conformity  to  the 
provisions  of  this  article;"  also  that 
"a  negotiable  instrument  must  be 
made  payable  in  money  only,  and  with- 
out any  condition  not  certain  of  ful- 
filment;" and  that  "a  negotiable  in- 
strument must  not  contain  any  other 
contract  than  such  as  is  specified  in 
this  article."  This  statute  referred  to 
was  apparently  qot  the  Negotiable  In- 
struments Law.  At  any  rate  in  First 
Nat.  Bank  v.  Barrett  (1916)  52  Mont 
359, 157  Pac.  951,  a  case  decided  under 
the  Negotiable  Instruments  Act  of 
this  state,  but  not  in  point  in  the  pres- 
ent discussion,  the  decision  in  Corn- 
ish V.  Woolverton  is  stated  to  have 
been  rendered  under  a  different  stat- 
ute from  that  involved  in  the  Barrett 
Case. 

There  are  a  few  cases  involving 
notes  containing  such  a  provision  as 
to  interest  together  with  other  provi- 
sions, in  which  it  is  impossible  to 
determine  what  weight,  if  any,  was 
given  to  the  provision  relating  to 
increased  interest  after  maturity.  A 
note  promising  to  pay  "with  7  per 
cent  interest  from  date,  and  8  per  cent 
after  due,"  with  a-  promise  also  to  pay 
attorneys'  fees,  was  held  non-negoti- 


able in  Second  Nat.  Bank  v.  Wheeler 
(1889)  75  Mich.  646,  .42  N.  W.  963,  but 
this  holding  is  not  based  at  least  not 
wholly,  upon  the  provision  as  to  the  in- 
creased rate  of  interest  after  maturity. 
In  Dickerson  v.  Higgins  (1905)  1& 
Okla.  588,  82  Pac.  649,  the  note  con- 
tained a  provision  that  "if  any  part 
of  the  principal  or  interest  of  this  note 
is  not  paid  when  due,  it  shall  bear 
interest  thereafter  at  the  rate  of  12 
per  centum  per  annum,  payable  semi- 
annually," in  connection  with  a  provi- 
sion accelerating  maturity  in  case  of 
default  in  the  payment  of  interest, 
and  a  provision  for  attorneys'  fees; 
and  there  was  the  further  provision 
that  the  note  should  be  construed  by 
the  laws  of  the  territory  of  Okla- 
homa, and  that  the  principal  and  in- 
terest were  payable  at  the  ofiSce  of  the 
payee  in  Pennsylvania.  The  court 
merely  states  that  these  provisions  in 
the  note  clearly  render  the  note  non- 
negotiable.  It  does  not  appear  from 
the  report  of  this  case  what  rate  of 
interest  the  note  bore  in  the  absence 
of  a  default.  A  bill  of  exchange  was 
involved  in  Farmers'  Nat.  Bank  v.  Sut- 
ton Mfg.  Co.  (1892)  17  L.R.A.  595,  3 
C.  C.  A.  1,  16  U.  S.  App.  312,  52  Fed. 
191,  which  called  for  "interest  at  the 
rate  of  8  per  cent  per  annum  after 
maturity,  and  attorneys'  fees."  The 
instrument  was  held  negotiable,  but 
the  court's  attention  was  directed 
chiefly  to  the  provision'  as  to  attor- 
neys' fees.  It  was,  however,  stated 
that  the  stipulation  as  to  interest  ex- 
pressly applied  only  in  case  the  bill 
was  not  paid  at  maturity. 
°  A  note  "with  8  per  cent  interest  after 
maturity  and  until  paid"  was  held  to 
be  a  promissory  note,  negotiable  by 
the  law  merchant,  and  also  under  § 
5501,  Rev.  Stat.  1881,  in  Bunting  v. 
Mick  (1892)  6  bid.  App.  289.  31  N.  E. 
378,  1056,  but  there  is  no  discussion 
of  the  provision  relating  to  interest. 

HI.  ProviMon  /or  interest,  or  for  a 
higher  rate,  from  date,  if  not  paid  at 
maturttif. 

The  provisions  cons^idered  in  this 
subdivision  are  of  two  kinds :  There 
is  (1)  the  provision  which  is  literally 
described  in  the  subdivision  heading; 
that  is,  that  the  note  shall  bear  a 
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higher  rate  of  interest  from  its  date 
if  not  paid  at  maturity;  and  (2)  a 
provision  which  is  in  effect  the  same 
as  the  foregoing, — at  least,  is  so  re- 
garded by  a  majority  of  the  cases 
passing  on  the  present  question, — that 
the  note  shall  bear  a  lower  rate  from 
.  its  date  if  it  is  paid  at  maturity,  the 
latter  is  sometimes  spoken  of  As  a  dis- 
count. 

See  Lamb  v.  Story  (1881)  46  Mich. 
488,  8  N.  W.  87,  s.  c.  on  second  appeal 
(1884)  62  Mich.  625,  18  N.  W.  248, 
infra. 

According  to  the  weight  of  author- 
ity, neither  a  provision  that  a  note 
bearing  no  interest  if  paid  at  matur- 
ity shall  bear  interest  from  date  if  it 
is  not  80  paid,  nor  a  provision  that  it 
is  to  bear  a  higher  rate  from  date  if 
not  paid  at  maturity,  or  a  lower  rate 
than  that  therein  specified  if  paid  at 
maturity,  renders  it  non-negotiable. 
Parker  v.  Plymell  (1880)  23  Kan.  402; 
Clark  V.  Skeen  (1900)  61  Kan.  626,  49 
L.R.A.  190,  78  Am.  St.  Rep.  337,  60  Pac. 
827;  Crump  v.  Berdan  (1893)  97  Mich. 
293,  37  Am.  St.  Rep.  345,  66  N.  W.  659; 
Smith  v.  Crane  (1886)  33  Minn.  144, 
63  Am.  Rep.  20,  22  N.  W.  638;  Hope  v. 
Barker  (1892)  112  Mo.  338,  34  Am.  St 
Rep.  387,  20  S.  W.  667;  Christian 
County  Bank  v.  Goode  (1891)  44  Mo. 
App.  129 ;  Citizens'  Bank  v.  Booze 
<1898)  76  Mo.  App.  189;  Kendall  v. 
Selby  (1902)  66  Neb.  60,  103  Am.  St. 
Rep.  697,  92  N.  W.  178;  Security  Trust 
&  Sav.  Bank  v.  Gleichmann  (1916)  60 
Okla.  444,  L.R.A.1915F,  1203,  150  Pac. 
909;  overruling  Randolph  v.  Hudson 
(1903)  12  Okla.  616,  74  Pac.  946; 
Union  Nat.  Bank  v.  Mayfiku)  (re- 
ported herewith)  ante,  135. 

Contra:  Hegeler  v.  Comstock  (1890) 
1  S.  D.  138,  8  L.R.A.  398,  46  N.  W.  331. 

According  to  the  majority  view  a 
provision  that  a  note  bearing  no  in- 
terest if  paid  at  maturity  shall  bear 
interest  from  date  if  it  is  not  so 
paid  does  not  destroy  the  negotia- 
bility thereof.  Paricer  v.  Pljrmell 
(1880)  23  Kan.  402;  Hope  v.  Bar- 
ker (1892)  112  Mo.  338,  34  Am.  St. 
Rep.  887,  20  S.  W.  567  (promise 
to  pay  "without  interest  thereon  if 
paid  at  maturity.  If  not  paid  at  matur- 
ity to  bear  10  per  cent  interest  from 
date") ;  Citizens'  Bank  v.  Booze  (1898) 


75  Mo.  App.  189  ("without  interest  if 
paid  when  due  ...  in  case  de- 
fault is  made  in  pajrment,  it  shall  draw 
10  per  cent  interest  from  date") .  This 
rule  was  adhered  to  in  Security  Trust 
&  Sav.  Bank  v.  Gleichmann  (1915)  50 
Okla.  444,  LJIA.  1916F,  1208,  150  Pac. 
909,  where  a  note  payable  "on  or  be- 
fore the  Ist  day  of  November,  1906," 
contained  the  provision,  "with  interest 
at  8  per  cent,  payable  annually  from 
November  1,  1905,  until  paid.  Inter- 
est from  date  if  not  paid  when  due." 
The  note  involved  in  this  case  ma- 
tured prior  to  the  adoption  of  the 
Negotiable  Instruments  Law,  but 
the  rule  of  the  case  was  adhered  to  in 
the  reporte'd  case  (Union  Nat.  Bank 
V.  Mayfield,  ante,  186),  decided  under 
that  law.  In  Parker  v.  Plymell  (Kan.) 
supra,  it  is  stated:  "Clearly,  these 
words  do  not  destroy  the  negotiability 
of  the  paper.  They  do  not  leave  uncer- 
tain either  the  fact,  the  time  or  the 
amount  of  pasrment.  Indeed,  up  to  and 
including  the  maturity  of  the  notes, 
they  are  entirely  without  force.  They 
become  operative  only  after  the  notes 
are  dishonored  and  had  ceased  to  be 
negotiable,  and  then  there  is  no  un- 
certainty in  the  manner  or  extent  of 
their  operation." 

A  bill  is  not  rendered  non-negotiable 
by  a  provision  that  if  not  paid  when 
due,  it  shall  bear  interest  from  date. 
Christian  County  Bank  v.  Goode 
(1891)  44  Mo.  App.  129.  Certainty  as 
to  amount  is  stated  to  apply  to  the 
principal  rather  than  to  additions  of 
interest. 

A  contrary  view  was  taken  by  the 
supreme  court  of  Oklahoma  in  an 
early  case,  and  a  provision  that  the 
note  should  bear  interest  from  date 
in  case  it  was  not  paid  at  maturity 
was  held  to  render  the  instrument  non- 
negotiable  under  a  statutory  provision 
that  "a  negotiable  instrument  must 
be  made  payable  in  money,  only,  and 
without  any  condition  not  certain  of 
fulfilment."  Randolph  v.  Hudson 
(1903)  12  Okla.  516,  74  Pac.  946. 
'This  decision  is  expressly  overruled 
in  Security  Trust  &  Sav.  Bank  v. 
Gleichmann  (Okla.)  supra.  The 
Gleichmann  Case  is  approved  in 
Union  Nat.  bank  v.  JAayfielo. 

The  majority  rule  as  stated  above 
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Is  applied  by  a  majorily  of  courts 
where  a  note  is  to  bear  a  higher  rate 
if  not  paid  when  due;  the  fact  that  the 
note  contains  a  provision  that  it  is 
to  draw  a  higher  rate  of  interest  from 
date  if  not  paid  at  maturity  is  held  not 
to  render  it  non-negotiable.  Crump  v. 
Berdan  (1893)  97  Mich.  293,  37  Am. 
St  Sep.  846,  56  N.  W.  559  (note  bore 
interest  at  7  per  cent,  and  contained 
the  further  stipulation:  "If  not  paid 
when  due,  I  agree  to  pay  10  per  cent 
interest  from  date  until  paid").  Nor 
does  the  fact  that  it  is  to  draw  a  higher 
rate  from  date  in  case  it  remains  un- 
paid a  specified  time  after  maturity 
render  the  instrument  non-negotiable. 
Clark  T.  Skeen  (1900)  61  Kan.  526.  49 
LJt.A.  190,  78  Am.  St.  Rep.  337,  60 
Pac.  327  (note  bore  interest  at  6  per 
cent  and  was  to  bear  12  per  cent  if 
it  remained  unpaid  10  days  after  due) . 
Such  a  provision  does  not  render  the 
instrnment  uncertain  as  to  amount, 
80  as  to  destroy  its  negotiability. 
Crump  V.  Berdan  (Mich.)  supra. 

A  provision  that  the  note  shall  bear 
a  Ipwer  rate  if  paid  when  due  does  not 
render  it  non-negotiable.  The  latest 
decision  of  the  supreme  court  of  Okla- 
homa which  was  made  under  the 
Negotiable  Instruments  Law  is  in  ac- 
cord with  this  theory.  UNION  Nat. 
Bank  v.  Mayfieu)  (reported  here- 
with) ante,  135.  This  decision  reverses 
the  commissioner's  opinion  in  what 
is  apparently  the  same  case  (Union 
Nat.  Bank  v.  Mayfield  (1917)  —  Okla. 
— ,  169  Pac.  626).  The  court  expressly 
states  that  the  agreement  for  the 
higher  rate  of  interest,  with  the  pro- 
viso that  if  the  note  was  paid  on  or 
before  maturity  the  interest  should 
be  at  the  lower  rate,  means  nothing 
more  or  less  than  that  interest  was 
payable  from  date  until  maturity  at 
the  lower  rate,  but  if  not  paid  at 
maturity  it  should  bear  the  higher 
rate  from  date. 

Some  cases,  however,  in  holding 
negotiable  an  instrument  containing  a 
provision  for  a  lower  rate  if  the  note 
is  paid  when  due  do  so  on  the  theory 
that  such  a  provision  is  a  penalty  and 
not  enforceable  according  to  its  literal 
terms.  Therefore  the  note  bears  inter- 
est at  the  lower  rate  before  and  after 
maturity,  is  certain  as  to  amount,  and 


negotiable.  Smith  v.  Crane  (1885)  33 
Minn.  144, 53  Am.  Rep.  20, 22  N.  W.  633 
(note  contained  a  promise  to  pay  "with 
interest  at  10  per  cent  per  annum 
from  date  until  paid;  7,  if  paid  when 
due").  The  same  view  has  been  taken 
as  to  a  provision  for  a  higher  rate 
from  date,  upon  default  either  in  the 
payment  of  interest  instalments  or 
in  the  payment  of  the  note  at  maturity; 
such  a  condition  is  held  to  be  a  penal- 
ty, and  unenforceable,  and  not  in  any 
way  to  affect  the  negotiability  of  the 
note.  Kendall  v.  Selby  (1902)  66  Neb. 
60,  103  Am.  St  Rep.  697,  92  N.  W.  178. 

It  has  been  held,  however,  contrary 
to  the  foregoing,  that  such  a  provision 
renders  the  instrument  non-negotiable. 
Thus,  a  note  providing  for  "interest 
from  date  until  paid  at  the  rate  of  10 
per  cent  per  annum,  8  per  cent  if  paid 
when  due,"  has  been  held  non-negoti- 
able. Hegeler  v.  Comstock  (1890)  1 
S.  D.  138,  8  L.R.A.  393,  45  N.  W.  331. 
The  statutory  provision  governing  this 
decision  defined  a  negotiable  instru- 
ment to  be  "a  written  promise  or  re- 
quest for  the  payment  of  a  certain 
sum  of  money  to  order,  or  bearer,  in 
conformity  to  the  provisions  of  this 
article."  It  was  further  provided  that 
"a  negotiable  instrument  must  be  made 
payable  in  money  only,  and  without 
any  conditions  not  certain  of  fulfil- 
ment." And  another  provision  pre- 
scribed that  "a  negotiable  instrument 
must  not  contain  any  other  contract 
than  such  as  is  specified  in  this  ar- 
ticle." Such  a  provision  is  held  to 
render  the  instrument  uncertain  as  to 
amount  Hegeler  v.  Comstock  (S.  D.) 
supra. 

A  provision  that  a  note  bearing  a 
specified  rate  of  interest  shall  bear  a 
less  rate  if  paid  at  maturity  is  treated 
the  same  as  though  it  had  borne  the 
lesser  rate,  with  a  provision  that  it 
was  to  bear  the  higher  if  not  paid 
when  due.  Hegeler  v.  Comstock 
(S.  D.)  supra.  See  Union  Nat.  Bank 
V.  Mayfield. 

These,  different  theories  arise  from 
a  difference  of  opinion  as  to  when  the 
certainty  as  to  amount  must  be  de- 
terminable. As  expressed  in  Merrill  v. 
Hurley  (1895)  6  S.  D.  592,  62  N.  W. 
968,  55  Am.  St.  Rep.  859,  according  to 
the  one  theory  the  amount  due  on  a 
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note  is  certain  when  there  is  no  date 
at  which  the  exact  amount  then  due 
cannot  be  ascertained  by  inspec- 
tion and  computation.  According  to 
the  other  authorities  such  a  degree 
of  certainty  is  required  that  the  ex- 
act amouqt  to  become  due  and  payable 
at  any  future  time  must  be  clearly 
ascertainable  at  the  date  of  the  note, 
uninfluenced  by  any  condition  not  cer- 
tain of  fulfilment. 

In  holding  non-negotiable  a  note 
containing  the  usual  promise  to  pay, 
"with  interest  at  7  per  cent  per  annum, 
if  paid  when  due ;  if  not  so  paid,  then 
the  interest  shall  be  10  per  cent  per 
annum  from  date,"  and  containing 
also  an  agreement  to  pay  exchange  and 
all  expenses,  including  attorney's  fee 
incurred  in  collecting,  the  court  in 
Cayuga  County  Nat.  Bank  v.  Purdy 
(1885)  56  Mich.  6,  22  N.  W.  93,  states 
that  "in  what  we  have  said  we  are 
not  to  be  understood  as  expressing 
any  opinion  on  the  legal  validity  of 
the  special  clauses  or  stipulations 
added  to  this  note,  or  any  of  them. 
It  is  enough  for  the  purposes  of  the 
question  now  decided  that  the  parties 
have  superadded  to  their  notes  certain 
special  stipulations  which  they  must 
be  understood  to  have  relied  upon  as 
having  validity;  and  if  that  was  their 
understanding,  they  could  not  have 
meant  that  the  contract  should  have 
been  a-  promissory  note.  We  dispose 
of  the  case  upon  this  manifest  intent 
of  the  parties."  But  see  Crump  v.  Ber- 
dau  (1898)  97  Mich.  293,  37  Am.  St. 
Rep.  345,  56  N.  W.  559,  supra. 

/F.  Provialon  for  interest  on  interest. 
An  agreement  in  a  note  to  pay  in- 
terest on  interest  at  a  fixed  rate  does 
not  render  the  instrument  non-negoti- 
able, nor  render  uncertain  the  amount 
to  be  paid  thereon.  Gilmore  v.  Hirst 
(1896)  66  Kan.  626,  44  Pac.  608.  The 
note  involved  in  this  case  drew  inter- 
est at  8  per  cent  per  annum  until  paid, 
and  it  was  provided  therein  that  the 
interest  when  due  was  ta  become 
principal  and  draw  8  per  cent  interest. 
A  similar  decision  appears  in  Cherry 
V.  Sprague  (1905)  187  Mass.  118,  67 
L.R.A.  33,  105  Am.  St.  Rep.  381,  72  N. 
E.  456,  where  a  provision  that  "unpaid 
interest  shall  bear  interest  at  12  per 


cent"  was  held  not  to  render  the  note 
non-negotiable.  In  Brown  v.  Vossen 
(1905)  112  Mo.  App.  676,  87  S.  W. 
577,  a  note  was  held  negotiable  which 
provided  that  if  the  "interest  be  not 
paid  semiannually,  to  become  as 
principal  and  bear  the  same  rate  of 
interest."  The  court  states  that  there 
is  nothing  indefinite,  contingent,  or 
uncertain  in  the  terms  of  such  a  note.. 

In  De  Hass  v.  Roberts  (1894)  59 
Fed.  853,  afiirmed  in  (1895)  30  L.R.A. 
189,  17  C.  C.  A.  79,  28  U.  S:  App.  559, 
70  Fed.  227,  a  note  containing  a  provi- 
sion that  "this  note  and  these  coupons 
[interest  coupons]  are  to  draw  12  per' 
cent  interest  per  annum  after  matur* 
ity,  and  are  secured  by  a  first  mortgage 
on  real  estate;  and  if  any  of  the  in- 
terest coupons  shall  not  be  paid  when 
due,  the  whole  of  the  principal  shall 
mature  and  be  due  at  said  time  with- 
out demand,  and  said  principal  debt 
and  said  unpaid  coupons  shall  repre- 
sent and  stand  for  the  amount  du^ 
and  the  unpaid  coupon  first  matured 
shall  become  a  part'  of  the  principal, 
and  the  whole  of  the  said  principal 
and  the  first  unpaid  coupon  shall  bear 
12  per  cent  per  annum  interest  there- 
on from  the  maturity  of  said  coupon, 
until  paid,"  was  held  a  negotiable  in- 
strument. 

In  some  cases  such  a  provision  iff 
considered  in  connection  with  others. 
A  note  containing  a  promise  to  pay 
"with  interest  at  12  per  cent  per  an- 
num from  date  until  maturity,  and 
12  per  cent  per  annum  interest  on  the 
whole  amount  due  upon  said  note 
at  the  maturity  thereof  until  the  same 
is  paid;"  and  the  further  agreement 
"that  there  shall  be  a  reduction  of  5 
per  cent  per  annum  for  pajmient  on 
or  before  maturity,"  in  connection 
with  other  provisions  relating  to -the 
payment  of  attorneys'  fees,  and  the 
ownership  of  property  for  the  pur- 
chase price  of  which  the  note  was 
given,  was  held  non-negotiable  in  Ed- 
wards V.  Ramsel  (1882)  30  Minn.  91, 
14  N.  W.  272.  The  note  here  was  con- 
sidered as  a  whole  by  the  court,  and 
no  particular  provision  thereof  is  dis- 
cussed. It  seems,  however,  from  a 
reference  to  Third  Nat.  Bank  v.  Arm- 
strong (1879)  25  Minn.  680,  that  the 
decision  is  based  more  upon  the  pro- 
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visions  relating  to  the  ownership  of 
the  property.  The  note  involved  in 
Barker  v.  Sartori  (1911)  66  Wash. 
260,  119  Pac.  611,  contained  the  fol- 
lowing provision  as  to  interest: 
"With  interest  at  the  rate  of  9  per 
cent  per  annum  from  date  until  paid. 
Interest  to  be  paid  semiannually,  and 
if  not  so  paid,  to  bear  interest  after 
delinquency  until  paid  at  the  rate, 
of  9  per  cent  per  annum."  In  holding 
this  instrument  negotiable  the  court 
states  that  it  is  apparent  the  note 
is  a  negotiable  instrument  within  the 
rule  prescribed  by  statute  that  a  ne- 
gotiable instrument  must  contain  an 
unconditional  promise  or  order  to  pay 
a  sum  certain  in  money,  since  the  note 
was  in  writing,  signed  by  the  maker, 
and  contained  an  unconditional  prom- 
ise to  pay  a  sum  certain  in  money. 
The  court  adds  that  "the  fact  that 
the  interest  was  payable  in  instalments 
does  not  render  the  note  uncertain,  for 
the  statute  expressly  provides  that 
payments  may  be  made  by  instalment. 
This  applies  as  well  to  interest  as  to 
the  principal.  The  argument  made  by 
counsel  that  an  instalment  may  not 
be  paid  when  due,  therefore  the  in- 
strument would  not  show  upon  its 
face  what  amount  would  be  due  at 
maturity,  would  apply  equally  to  the 
principal,  where  payable  by  instal- 
ments." There  is  no  reference  by  the 
court  to  the  fact  that  the  interest  it- 
self bore  interest. 

See  Cronish  v.  Woolverton  (1905) 
32  Mon]:.  456,  108  Am.  St.  Rep.  598,  81 
Pac.  4,  supra. 

The  wording  of  the  provision  as  to 
interest  on  interest  may  be  uncer- 
tain, in  which  event  the  negotiability 
of  the  note  is  destroyed.  For  example, 
in  Davis  v.  Brady  (1903)  17  S.  D.  511, 
97  N.W.  719,  a  note  read:  "With  inter- 
est from  date  until  fully  paid  at  the 
rate  of  10  per  cent  per  annum,  pay- 
able annually  on  principal  and  all 
overdue  unpaid  interest.  If  the  said 
interest  is  not  paid  when  due,  it  be- 
comes a  part  of  the  principal  and 
draws  interest  at  12  per  cent  per  an- 
num until  paid."  In  holding  this 
provision  uncertain  the  court  states 
that  "it  cannot  be  determined  with  any 
degree  of  accuracy  whether  overdue 
interest  draws  10  per  cent  per  annum, 
2  A.L.R.— 10. 


payable  annually,  or  12  per  cent  per  * 
year  until  paid.  It  is  also  a  doubtful 
question  whether  the  amount  for 
which  the  note  was  given  and  the  un- 
paid interest  draws  interest  annually 
at  10  per  cent  per  annum,  or  whether 
the  principal,  augmented  by  the  first 
and  all  subsequent  instalments  of 
overdue  and  unpaid  interest,  draws 
interest  at  12  per  cent  until  the  entire 
amount  is  paid.  According  to  the 
decisions  of  this  court,  such  uncer- 
tainty destroys  the  negotiability  of  the 
instrument." 

V.  Provision  as  to  diaeount. 

It  is  the  theory  of  some  cases  that  a 
provision  for  discount  in  pase  a  note 
is  paid  before  maturity  renders  it 
non-negotiable.  A  note  bearing  8  per 
cent  per  month,  which,  according  to 
its  terms,  might  be  paid  "at  any  time 
before  maturity,"  in  which  event  "in- 
terest at  the  rate  of  18  per  cent  per 
annum  shall  be  deducted  till  due," 
has  been  held  to  be  uncertain  and  con- 
tingent, both  as  to  time  of  payment 
and  the  amount  to  be  paid,  and  there- 
fore non-negotiable.  Way  v.  Smith 
(1873)  111  Mass.  523.  A  note  payable 
on  or  before  two  years  from  date,  with 
interest,  is  rendered  non-negotiable  by 
a  provision  that,  if  paid  within  one 
year,  no  interest  is  to  be  paid.  Lamb 
V.  Story  (1881)  45  Mich.  488,  8  N.  W. 
87,  s.  c.  on  second  appeal  (1884)  52 
Mich.  525,  18  N.  W.  248.  A  stipulation 
for  a  discount  of  12  per  cent  if  a  note 
is  paid  before  maturity  has  been  held 
to  render  it  non-negotiable  because  of 
the  uncertainty  as  to  the  amount  to 
be  paid.  National  Bank  v.  Feeney 
(1897)  9  S.  D.  550,  46  L.R.A.  732,  70 
N.  W.  874,  opinion  on  second  rehearing 
in  (1899)  12  S.  D.  156,  46  L.R.A.  736, 
76  Am.  St.  Rep.  594,  80  N.  W.  186. 

A  provision  in  a  note  payable  in  in- 
stalments, three,  six,  nine,  and  twelve 
months  from  date,  that  "a  discount  of 
6  per  cent  will  be  allowed  if  paid 
within  fifteen  days  from  date,"  ren- 
ders the  note  non-negotiable.  Farm- 
ers' Loan  &  T.  Co.  v.  McCoy  &  S. 
Bros.  (1912)  32  Okla.  277,  40  L.R.A. 
(N.S.)  177,  122  Pac.  125.  A  similar 
decision  was  rendered  under  the  Nego- 
tiable Instruments  Act,  with  reference 
to  a  note  payable  in  instalments,  two. 
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four,  six,  eight,  ten,  and  twelve  months 
from  date,  but  containing  a  provision 
that  "a  discount  of  6  per  cent  will  be 
allowed  if  paid  in  full  witiiin  fif- 
teen days  from  date."  First  Nat. 
Bank  v.  Watson  (1916)  —  Okla-  — , 
155  Pac.  1152.  A  note  substantial- 
ly similar  was  held  non-negotiable 
under  the  Tennessee  Negotiable  In- 
struments Law  in  Farmers  Loan  & 
T.  Co.  V,  Devear  (1911)  2  Tenn.  C.  C. 
A.  366.  The  note  in  the  Devear  Case 
was  payable  in  instalments,  two,  four, 
six,  eight,  ten,  and  twelve  months 
from  date,  and  contained  the  provision 
that  "a  discount  of  6  per  cent  will  be 
allowed  if  paid  within  fifteen  days 
from  date.". 

In  Fralick  v.  Norton  (1851)  2  Mich. 
ISO,  55  Am.  Dec.  66,  the  note  was  dated 
January  11,  1841,  and  read  as  follows : 
"Two  years  from  date,  for  value  re- 
ceived, we  or  either  of  us  promise  to 
pay  .  .  .  160  with  use.  Said 
[payee]  agrees  that  if  $50  be  paid  on 
the  first  day  of  January,  1843,  it  shall 
cancel  this  note."  This  was  held  to 
render  the  instrument  uncertain  as  to 
amount  and  to  destroy  its  character  as 
a  promissory  note. 

On  the  contrary,  other  cases  hold 
that  a  provision  for  a  discount  if  paid 
before  maturity  does  not  destroy  the 
negotiability.  Thus,  a  provision  in  a 
promissory  note  payable  in  six  in- 
stalments maturing  at  different  times 
within  thirteen  months  that  "a  dis- 
count of  6  per  cent  will  be  allowed  if 
paid  in  full  within  fifteen  days  from 
date"  is  held  not  to  render  the  note 
non-negotiable  under  the  Negotiable 
Instruments  Law.  Farmers'  Loan  &  T. 
Co.  V.  Planck  (1915)  98  Neb.  225, 
L.R.A.1915E,  564,  152  N.  W.  390,  Ann. 
Cas.  1918B,  698.  A  provision  in  a  note 
payable  in  instalments  three,  five, 
seven,  and  eight  months  from  date, 
that  "a  discount  of  6  per  cent  will  be 
given  if  the  full  amount  of  this  instal- 
ment is  paid  at  maturity  of  the  first 
instalment,"  does  not  render  the  in- 
strument non-negotiable.  Harrison  v. 
Hunter  (1914)  —  Tex.  Civ.  App.  — , 
168  S.  W.  1086.  A  note  containing  the 
same  provision  as  to  discount,  and  pay- 
able in  instalments  the  same  as  that 


involved  in  Farmers'  Loan  &  T.  Co.  v. 
Devear  (Tenn.)  supra,  was  before  the 
court  in  First  Nat.  Bank  v.  Rooney 
(1913)  —  Sask.  — ,  11  D.  L.  R.  S68,  24 
West.  L.  R.  163,  and  was  there  held  to 
be  negotiable.  The  court  states  that 
"the  provision  for  a  reduction  of  the 
sum  certain  if  paid  within  fifteen  days 
does  not  render  that  sum  uncertain." 

A  provision  for  a  discount  if  a  note 
is  paid  on  or  before  the  date  of  matur- 
ity has  been,  held  not  to  render  the 
note  non-negotiable.  Loring  v.  Ander- 
son (1905)  95  Minn.  101,  103  N.  W. 
722.  The  note  provided  "a  discount 
of  6  per  cent  to  be  allowed  if  paid 
on  or  before"  the  date  of  maturity. 
Such  a  provision  is  held  not  to  render 
the  instrument  uncertain  as  to  amount. 
The  court  states  that  "if  the  note  was 
not  paid  when  due,  there  could  be  no 
uncertainty  as  to  the  amount  recover- 
able on  it.  For  such  amount  would 
depend  not  upon  any  contingency  or 
question  of  facts,  for  the  law  would 
determine  the  amount  due  on  the  note 
from  its  terms.  ...  On  the  other 
hand,  while  there  is  a  contingency  be- 
fore the  maturity  of  the  note  as  to 
whether  the  maker  will  pay  it  at 
maturity  or  before,  there  is  no  con- 
tingency or  uncertainty  as  to  the 
amount  to  be  paid  in  full  discharge  of 
the  note  at  maturity  or  at  any  time 
before,  if  the  maker  elects  to  pay 
before.  The  amount  is  $250,  with 
interest,  less  a  discount  of  6  per  cent, 
— a  matter  capable  of  being  ma.de  cer- 
tain by  computation.  The  result  of 
such  computation  would  give  the  ex- 
act amount  due  on  the  note  at  its 
maturity,  and  the  exact  amount  which 
the  maker  was  required  to  pay  in 
full  discharge  of  the  note  at  any  time 
before  [the  maturity],  or  at  any  time 
on  that  day." 

See  Edwards  v.  Ramsey  (1882)  80 
Minn.  91,  14  N.  W.  272. 

A  provision  for  a  discount  if  paid 
at  maturity  has  been  held  not  to  des- 
troy the  negotiability  of  the  note. 
Thus,  a  provision  in  a  note  that  "if 
this  note  is  paid  in  full  when  due,  a 
discount  of  $39.78  is  to  be  made  from 
the  amount  then  due,"  does  not  render 
the  instrument  non-negotiable.   Mans- 
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field  Sav.  Bank  v.  Miller  (1887)  2  Ohio 
C.  C.  96, 1  Ohio  C.  D.  383. 
And  see  the  provisions  discussed 


above  for  a  lower  rate  of  interest  in 
case  the  instrument  is  paid  at  ma- 
turity, w.  a:  E. 


ILLINOIS  CENTRAL  RAILROAD  COMPANY,  Plflf.  in  Certiorari, 

V. 

BETTIE  HUDSON. 

Tmtiteatee  Supreme  Court  — April  Term,  1919, 
(136  Tenn.  1,  188  S.  W.  589.) 

Statnte  —  constnictioii  —  Stop  Statute. 

1.  A  statute  imposing  a  penalty  upon  a  railroad  engineer  for  failure  to 
stop  his  train  before  crossing  the  tracks  of  another  corporation  will  be 
given  such  interpretation  as  to  promote  the  legislative  policy,  and  not  given 
a  strict  construction  as  a  penal  statute. 

[See  note  on  this  question  beginning  on  page  166.] 


Railroad  —  storing  train  —  statu- 
t(M7  construction. 

2.  Whether  or  not  a  corporation 
carrying  on  the  business  of  a  street 
car  company  was  authorized  to  do  so 
is  immaterial  upon  the  question  wheth- 
er or  not  a  railroad  company  was  bound 
by  statute  to  stop  its  trains  before 
crossing  the  street  car  tracks. 
Raiboad  —  Sti^  Statute  —  an^ca- 

tion. 

3.  A  statute  making  it  a  misdemean- 
<Hr  for  the  engineer  of  any  railroad  com- 
pany to  cross  the  tracks  of  any  other 
railroad  with  an  engine  or  train,  with- 
out first  coming  to  a  full  stop,  does  not 


apply  to  a  crossing  of  street  railway 
tracks,  where  the  statutes  of  the  state 
have  always  made  a  distinction  between 
the  two  classes  of  roads. 
Street  railways  —  effect  of  running  to 

suburb. 

4.  A  street  railway  line  does  not 
cease  to  be  such,  so  as  to  come  within 
the  operation  of  a  Sto^  Statute,  by  rea- 
son of  the  fact  that  it  is  an  extension 
from  the  city  where  the  corporation  is 
organized  to  operate,  to  a  suburb,  if 
the  city  cars  are  merely  run  to  the  sub- 
urb under  conditions  practically  the 
same  as  those  obtaining  in  tiie  city 
streets. 


(Hughes,  Special  Judge,  dissents  in  part) 


C!ebtiobabi  to  the  Court  of  Civil  Appeals  to  review  a  judgment  revers- 
ing a  judgment  of  the  Circuit  Court  for  Shelby  County  in  favor  of  defend- 
ant in  an  action  brought  to  recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   Charles  N.  Bnrch,   H,  D.      Rapid  Transit  Co.  v.  Walton,  105  Tenn. 


Minor,  and  Sivley  &  Evans,  for  plain- 
tiflf  in  certiorari : 

The  statutes  of  Tennessee,  regulat- 
ing the  crossing  of  railroads,  have  no 
application  to'a  street  car  crossing  such 
as  is  involved  in  this  case. 

Lokey  v.  Memphis  Street  Rail'n^ 
(1909;  Tenn.  C.  C.  A.);  East  End 
Street  B.  Co.  v.  Doyle,  88  Tenn.  750, 
9  LRJL  100,  17  Am.  St,  Rep.  933,  13 
S.  W.  936;  Katzenberger  v.  Lawo,  90 
Tenn.  286,  13  L.RJL  185,  25  Am.  St. 
B^  681,  16  S.  W.  611;  Chattanooga 


422,  158  S.  W.  737;  Iron  Mountain  R. 
Co.  V.  Bingham,  87  Tenn.  522,  4  L.R.A. 
622,  11  S.  W.  705;  Smith  v.  East  End 
Street  R.  Co.  87  Tenn.  633,  11  S.  W. 
709;  Cumberland  Teleg.  &  Teleph.  Co. 
V.  United  Electric  R.  Co.  93  Tenn.  504, 
27  L.R.A.  236,  29  S.  W.  104;  Byrne  v. 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  24 
L.R.A.  693,  9  C.  C.  A.  666,  22  U.  S. 
App.  220,  61  Fed.  610;  Omaha  &  C.  B. 
Street  R.  Co.  v.  Interstate  Commerce 
Commission,  230  U.  S.  824,  67  L.  ed. 
1501,  46  LJl.A.(N.S.)  386,  33  Sup.  a. 
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Rep.  890;  Williams  v.  City  Electric 
Street  R.  Co.  41  Fed.  566;  Manhattan 
Trust  Co.  V.  Sioux  City  Cable  R.  Co. 

68  Fed.  82;  Massachusetts  Loan  &  T. 
Co.  V.  Hamilton,  32  C.  C.  A.  46,  59  U. 
S.  App.  408,  88  Fed.  588 ;  United  States 
V.  Baltimore  &  0.  S.  W.  R.  Co.  236  U. 
S.  14,  67  L.  ed.  104,  38  Sup.  Ct.  Rep. 
5;  3  EUiott,  Railroads,  §  1131;  Vail  v, 
Broadway  R.  Co.  147  N.  Y.  377,  30 
L.R.A.  626,  42  N.  E.  4,  9  Am.  Neg. 
Cas.  644;  Front  Street  Cable  R.  Co.  v. 
Johnson,  2  Wash.  112,  11  L.R.A.  693, 
25  Pac.  1084;  State  v.  West  Duluth 
Electric  Co.  76  Minn.  96,  57  L.R.A.  63, 
78  N.  W.  1032;  Ferguson  v.  Sherman, 
116  Cal.  169,  37  L.R.A.  622,  47  Pac. 
1023;  Thompson-Houston  Electric  Co. 
V.  Simon,  20  Or.  60,  10  L.R.A.  251,  23 
Am.  St.  Rep.  86,  25  Pac.  147;  Gyger  v. 
Philadelphia  City  Pass.  R.  Co.  (Mont- 
gomery V.  Philadelphia  City  Pass.  R. 
Co.)  136  Pa.  96,  9  L.R.A.  369,  20  Atl. 
399;  Funk  v.  St.  Paul  City  R.  Co.  61 
Minn.  435,  29  L.R.A.  208,  52  Am.  St. 
Rep.  608,  63  N.  W.  1099,  16  Am.  Neg. 
Cas.  326;  Louisville  &  P.  R.  Co.  v. 
Louisville  City  R.  Co.  2  Duv.  175;  Mas- 
sillon  Bridge  Co.  v.  Cambria  Iron  Co. 
59  Ohio  St.  179,  52  N.  E.  194;  Lincoln 
Street  R.  Co.  v.  McClellan,  54  Neb.  672, 

69  Am.  St.  Rep.  736,  74  N.  W.  1074; 
Cedar  Rapids  &  M.  C.  R.  Co.  v.  Cedar 
Rapids,  106  Iowa,  476,  76  N.  W.  728; 
Lincoln  Traction  Co.  v.  Webb,  73  Neb. 
136,  119  Am.  St.  Rep.  879,  102  N.  W. 
258,  17  Am.  Neg.  Rep.  617;  Daily  v. 
Milwaukee  Electric  R.  &  Light  Co.  119 
Wis.  398,  100  Am.  St.  Rep.  893,  96  N. 
W.  832,  15  Am.  Neg.  Rep.  227;  Omaha 
Street  R.  Co.  v.  Boeson,  74  Neb.  765, 
4  L.R.A.(N.S.)  122,  105  N.  W.  303,  19 
Am.  Neg.  Rep.  358;  Kansas  City,  0. 
B.  &  Electric  R.  Co.  v.  Railroad  Comrs. 
73  Kan.  168,  84  Pac.  755;  State  v.  Cain, 
69  Kan.  186,  76  Pac.  443;  Re  New 
York  Dist.  R.  Co.  107  N.  Y.  42,  14  N. 
E.  187;  Railroad  Comrs. 'v.  Market 
Street  R.  Co.  132  Cal.  677,  64  Pac. 
1065;  Sams  v.  St.  Louis  &  M.  River  R. 
Co.  174  Mo.  53,  61  L.R.A.  475,  73  S.  W. 
686;  Riley  v.  Galveston  •  City  R.  Co. 
13  Tex.  Civ.  App.  247,  35  S.  W.  826; 
State  ex  rel.  Tyrrell  v.  Lincoln  Trac- 
tion Co.  90  Neb.  535,  134  N.  W.  278; 
Sears  v.  Marshalltown  Street  R.  Co. 
65  Iowa,  742,  23  N.  W.  150;  Frieday 
V.  Sioux  City  Rapid  Transit  Co.  92 
Iowa,  191,  26  L.R.A.  246,  60  N.  W.  656; 
Georgia  R.  &  Electric  Co.  v.  Joiner, 
120  Ga.  905,  48  S.  E.  336. 

The  use  of  electricity  as  a  motive 


power  does  not  change  a  street  railway 
into  a  commercial  railway. 

Cumberland  Teleg.  &  Teleph.  Co.  v. 
United  Electric  R.  Co.  93  Tenn.  504, 
27  L.R.A.  236,  29  S.  W.  104. 

A  street  railway  could  not  be  con- 
verted into  an  interurban  railroad, 
with  all  the  duties  and  obligations 
owing  to  and  from  it  as  a  steam  rail- 
road, by  operating  its  cars  for  a  por- 
tion of  ifc?  route  over  a  right  of  way 
which  was  acquired  by  a  company  or- 
ganized under  a  steam  railroad  charter. 

Sams  V.  St.  Louis  &  M.  River  R.  Co. 
174  Mo.  53,  61  L.R.A.  475,  78  S.  W. 
686. 

Messrs.  Bell,  Terry,  &  Bell  for  de- 
fendant in  certiorari. 

Holmes,  Special  Judge,  delivered 
the  opinion  of  the  court: 

Bettie  Hudson  was  the  plaintiff 
below,  and  brought  her  suit  at  law 
against  the  Memphis   Street   Rail- 
way   Company    and    the     Illinois 
Central  Railroad  Company  for  per- 
sonal injuries  alleged  to  have  been 
sustained  by  reason  of  a  collision  be- 
tween a  freight  train  and  a  street 
car,  upon  which  she  was  a  passen- 
ger, the  place  of  the  alleged  injury 
being  a  mile  or  more  east  of  the  cor- 
porate limits  of  the  city  of  Mem- 
phis, at  the  crossing  of  the  Illinois 
Central  Railroad  and  the  Raleigh 
Springs  line  of  the  street  car  track 
of  the    Memphis    Street    Railway 
Company,  in  the  suburban  town  of 
Binghampton.  The  plaintiff  charges 
that  the  street  railway  company  was 
negligent,  in  that  it  caused  its  street 
car  upon  which  the  plaintiff  was  a 
passenger  to  be  driven  across  the 
track  of  the  railroad  company  in 
front    of    an    approaching    train, . 
which  ran  into  and  collided  with  it,  • 
and  thereby  injured  the  plaintiff. 
She    charges    that    the    defendant 
Illinois  Central  Railroad  Company 
was  negligent,  in  that  it  did  not 
bring  its  train  of  cars  to  a  stop  be- 
fore crossing  the  street  railway,  and 
also  charges  a  violation  by  the  Illi- 
nois Central  Railroad  Company  of 
certain  statutory  precautions,  and 
also    charges     common-law    negli- 
gence.   To    this    declaration    there 
were  pleas  of  not  guilty,  and  otiier 
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pleas  which   raised  questions   not 
now  in  issue. 

In  the  trial  court,  after  all  of  the 
evidence  was  in,  the  court  sustained 
a  motion  by  tiie  Illinois  Central 
Railroad  Company  for  a  peremptory 
instruction,  whereupon  tile  plaintiff 
took  a  nonsuit  as  to  the  Memphis 
Street  Railway  Company  and  pros- 
ecuted her  appeal  to  the  court  of 
civil  appeals.  The  court  of  civil  ap- 
peals reversed  the  trial  court,  hold- 
ing that  the  peremptory  instruction 
ought  not  to  have  been  given,  be- 
cause it  was  the  duty  of  the  railroad 
company  to  stop  its  engine  and  train 
of  cars  before  crossing  the  track  of 
the  Memphis  Street  Railway  Com- 
pany, under  and  by  virtue  of  the 
provisions  of  chapter  46  of  the  Act 
of  1871,  which  is  commonly  spoken 
of  as  the  "Stop  Statute,"  the  pro- 
visions of  which  are  as  follows: 

An  Act  for  the  Protection  of  Per- 
sons and  Property  upon  Railroads. 

Section  1.  Be  it  enacted  by  the 
general  assembly  of  the  state  of 
Tennessee,  that  it  shall  be  a  mis- 
demeanor for  the  engineer  or  other 
employee  of  any  railroad  company 
to  cross  the  track  of  any  oth^r  rail- 
road in  this- state  with  an  engine  or 
train  vnthout  first  coming  to  a  full 
stop. 

Section  2.  Be  it  further  enacted, 
that  a  violation  of  the  first  section 
of  this  act  shall  subject  the  offender 
to  indictment  or  presentment  in  any 
court  having  jurisdiction  thereof, 
and  upon  conviction  he  shall  be  fined 
not  less  (than)  fifty  (50)  dollars, 
nor  more  th.an  one  hundred  (100) 
doUars,  and  imprisoned  in  the 
county  jail  not  less  than  one  month 
nor  more  than  six  months,  or  both 
at  the  discretion  of  the  jury  trying 
the  same. 

The  case  is  brought  before  us  by 
the  Illinois  Central  Railroad  Com- 
pany on  petition  for  certiorari.  We 
will  deal  in  this  opinion  only  with 
tiie  application  of  the  Stop  Statute. 

The  record  shows  that  the  Mem- 
phis Street  Railway  Company  owns 
and  operates  the  Raleigh  Springs 
line  as  an  integral  part  of  its  street 
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railway  system  in  the  city  of  Mem- 
phis and  suburbs;  that  it  is  using 
upon  this  particular  line  the  same 
kind  of  cars  and  equipment  which 
are  used  by  it  on  other  lines  oyer 
the  streets  of  Memphis ;  and  that  the 
street  cars  operated  by  it  over  this 
line  go  to  and  from  the  heart  of  the 
city  of  Memphis,  are  operated  by 
electric  motors,  and  are  commonly 
known  as  "trolley,  cars."  The  cars 
on  the  Raleigh  line  ran  over  the 
streets  of  Memphis  just  as  other 
street  cars  did,  were  operated  on  the 
same  rails,  and  by  the  same  wires, 
and  by  the  same  power,  and  by  like 
crews  as  other  street  railway  lines. 
So  far  as  we  are  able  to  discover, 
the  only  difference  between  a  Ral- 
eigh Springs  car  and  other  street 
cars  operated  exclusively  within  the 
city  limits  was  merely  the  marking 
on  the  front  to  show  destination. 
The  Raleigh  Springs  car  did  not  stop 
at  uptown  points  in  the  city  of  Mem- 
phis to  let  off  passengers  on  its  out- 
going trips;  but  it  did  stop  at  any 
and  all  street  comers  to  let  off  pas- 
sengers on  its  incoming  trips.  On 
its  outgoing  trip{^  after  reaching 
Evergreen  avenue,  in  the  eastern 
part  of  the  city,  it  stopped  at  any 
street  crossing  to  let  off  or  take  on 
passengers.  The  street  car  com- 
pany did  no  freight  traffic  on  the 
Raleigh  line,  but  ran  only  streetcars 
over  this  line,  and  it  seems  clear 
from  the  record  that  it  was  doing 
a  street  car  business  on  this  line  at 
least  as  far  out  as  the  Binghampton 
crossing. 

Just  before  nightfall,  in  Septem- 
ber, 1914,  one  of  the  Raleigh  Springs 
cars,  with  a  trailer  attached,  and 
loaded  with  passengers,  approached 
the  Binghampton  crossing  of  the 
Illinois  Central  Railroad  Com- 
pany's belt  line.  The  belt  line  has 
two  tracks,  running  north  and  south 
at  this  place,  the  west  track  being 
for  trains  going  south  and  the  east 
track  being  for  trains  going  north. 
The  belt  line  skirts  the  city  of  Mem- 
phis, and  is  used  largely  for  the  han- 
dling of  heavy  freight  trains  by  the 
railroad  company.  On  the  evening 
of  this  accident,  the  motorman  with 
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his- street  car,  goinfe  east,  reached 
the  Binghampton  crossing,  stopped 
his  car,  as  was  his  custom.  There 
was  a  long  freight  train  passing 
south  over  the  west  track  of  the  belt 
line.  The  conductor  on  tiie  street 
car,  as  was  his  custom,  alighted 
from  the  street  car  and  waited  for 
the  freight  train  going  south  to  pass 
over  the  crossing,  and  as  soon  as  it 
had  done  so,  he  stepped  upon  the 
track,  his  purpose  being  to  ascer- 
tfiin  if  the  way  was  clear  and  the 
crossing  safe,  and  then  flagged  to 
the  motorman  on  the  street  car  to 
proceed  upon  and  across  the  rail- 
road tracks.  Just  at  this  time  there 
was  a  long  freight  train  approach- 
ing from  tile  south,  going  north  on 
the  east  track  of  the  belt  line.  The 
north-going  train  was  not  observed 
by  tile  street  car  conductor,  and,  be- 
fore tiie  motorman  could  get  across 
the  east  track  with  his  street  car, 
the  engine  of  tiie  freight  train 
struck  the  trailer,  injuring  and  kill- 
ing many  people.  The  plaintiff  was 
a  passenger  on  tiie  street  car.  The 
train  going  south  left  a  cloud  of 
smoke  and  dust  in  its  trail.  The  rec- 
ord shows  that  the  tracks  at  that 
place  were  straight,  and  the  head- 
light on  the  engine  of  the  freight 
train  was  lit.  We  are  unable  to  say 
why  the  street  car  conductor  did  not 
see  tiie  freight  train  approaching 
from  the  south.  The  dust  and  smoke 
of  tiie  freight  train  going  south  may 
have  somewhat  obstructed  his  view. 
The  train  going  south  was  operated 
on  a  regular  schedule,  and  fre- 
quently met  this  same  streetcar  late 
in  the  afternoon.  The  train  going 
north  was  not  operated  on  a  regu- 
lar schedule,  and  the  street  car  was 
not  in  the  habit  of  meeting  the 
north-bound  train  at  this  point.  It 
may  be  that  the  street  car  conductor 
was  relying,  at  this  particular  time, 
upon  finding  the  situation  at  this 
crossing  as  he  usually  found  it,  and 
therefore  did  not  take  the  pains  and 
trouble  to  look  carefully  to  see 
whetiier  or  not  a  train  was  coming 
from  the  south. 

There  have  been  other  cases  be- 
fore this  court  growing  out  of  this 


collision,  and  the  facts  in  each  of 
these  cases  are  substantially  the 
same,  and  for  a  more  detailed  state- 
ment of  tiie  facts  we  make  reference 
to  the  opinion  of  this  court  in  the 
case  of  Memphis  Street  R.  Co.  v. 
Cavell,  135  Tenn.  462, 187  S.  W.  179, 
Ann.  Cas.  1918C,  42.  We  deem  it 
unnecessary  J»  go  further  into  tiie 
bloody  details  of  the  collision. 

It  is  insisted  that  the  court  can  be 
aided  in  the  determination  of  the 
question  now  before  us  by  resorting 
to  the  original  charter  granted  to 
ti^e  Memphis  &  Raleigh  Springs 
Railroad  Company,  on  August  B, 
1894,  which  company  originally 
owned  the  Raleigh  line.  In  18d4, 
the  Citizens'  Street  Railway  Pom- 
pany  (then  operating  the  street  rail- 
way syston  of  Memphis)  leased  the 
property  and  operating  franchises 
of  tiie  Memphis  &  Raleigh  Springs 
Railroad  Company.  The  Memphis 
Street  Railway  Company,  successor 
to  the  Citizens'  Street  Railway 
Company,  purchased  said  lease  in 
1897.  In  1899,  the  Memphis  &  Ral- 
eigh Springs  Railroad  Company 
confirmed  said  lease  and  conveyed 
by  deed  to  the  Memphis  Street  Rail- 
way Company,  conveying  to  it  the 
very  line  upon  which  the  Memidiis 
Street  Railway  Company  had  ob- 
tained a  charter  for  the  purpose  of 
operating  a  street  railway.  We  find 
littie  help  in  arriving  at  the  appli- 
cation and  meaning  of  the  Stop  Stat^ 
ute,  by  resorting  to  the  charter  pro- 
visions of  the  street  railway  com- 
pany and  the  Memphis  &  Raleigh 
Springs  Railroad  Company.  At 
most,  it  cannot  be  contended  that 
the  operation  and  method  of  oper- 
ation by  another  corporation  would 
be  binding  upon  the  Memphis  Street 
Railway  Company  as  to  what  shall 
be  and  is  operated  by  it  upon  said 
line.  If  it  is  beyond  the  corporate 
power  of  the  street  car  company  to 
operate  the  Raleigh  line,  as  operated 
by  it,  then  we  cannot  see  how  that 
would  lessen  the  „  .,  ._. 
statutory  duty,  if  SSi'tSSr-""" 
such  duty  existed,  :*?S;j?;i  ~- 
of  another  and  dif- 
ferent corporation.   It  is  said  by  the 
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Missouri  court  In  the  case  of  Sams 
V.  St  Louis  &  M.  River  R.  Co.  174 
Mo.  63,  61  L.R.A.  475, 78  S.  W.  686 : 
"Ths  business  in  which  the  corpora- 
tion was  engaged  may  have  been 
such  as  its  charter  did  not  authorize. 
Still,  when  the  attempt  is  made  to 
bring  the  act  within  the  scope  of  the 
statute,  the  question  is  not  what  was 
the  company  authorized  to  do,  but 
what  in  fact  was  it  doing?" 

The  Memphis  Street  Railway 
Company,  at  the  time  and  place  of 
this  collision,  was  carrying  on  the 
business  of  a  street  car  company. 

It  is  insisted  by  counsel  for  the 
railroad  company  that  the  Stop  Stat- 
ute is  penal  in  its  nature,  and  should 
have  a  strict  construction,  but  we 
are  not  willing  to  rest  upon  the  mere 
use  of  words  which  might  have  one 
meaning  in  1871  and  another  and 
different  meaning  at  this  time.  We 
Ihink  statutes  of  this  kind  are  re- 
medial as  well  as  penal,  and  it  would 
seem  to  be  the  proper  course  to 
search  out  and  follow  the  true  intent 

sftut^on.  of, the  legislature, 
■trnetioa— atop  aud  to  adopt  that 
**'*"*'•  sense  of  the  words 

used  which  will  promote  the  legis- 
lative policy,  being  careful  that  the 
statute  should  not  be  enlarged  by 
implication.  Johnson  v.  Southern 
P.  Co.  196  U.  S.  1,  49  L.  ed.  363,  25 
Sup.  Ct.  Rep.  158,  17  Am.  Neg. 
Rep.  412. 

We  think,  by  referring  to  other 
Tennessee  statutes,  in  pari  materia, 
it  will  be  found  that  the  legislature 

B«iiroa4-stop  <*^^  ^^^  h&VQ  in  mind 
statnte-appM.  thc  applicatiou  of 
""""•  the  Stop  Statute  to 

street  railways.  The  General  In- 
corporation Law  of  1875  (Laws 
1875,  chap.  142),  treats  street  rail- 
ways as  one  class  and  commercial 
railroads  as  another  class,  and  a 
different  form  of  charter  was  pre- 
scribed for  each.  Chapter  114  of 
the  Acts  of  1877  amends  the  Act  of 
1871  by  restricting  its  operation  so 
that  it  does  not  apply  to  the  longer 
road,  when  two  roads  which  cross 
each  other  are  under  the  same  man- 
agement.. Manifestly,  the  legisla- 
ture did  not  then  have  in  mind  street 
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railroads.  Chapter  100  of  the  Acts 
of  1899  amends  the  Stop  Statute 
(this  at  a  time  when  electric  street 
cars  were  in  use)  by  providing  that 
the  Act  of  1871  does  not  apply, 
"where  such  other  railroad  is  dis- 
connected by  interlocking  switches 
placed  on  both  railroads." 

It  is  contended  that  the  situation 
at  the  Binghampton  crossing  is 
within  the  mischief  of  the  statute. 
We  think  the  statute  was  intended 
to  prevent  trains  not  easily  and 
quickly  stopped  f  irom  colliding  with 
each  other  at  crossings.  Electric 
street  cars,  which  stop  quickly  and 
are 'easily  and  quickly  started,  could 
not  have  been  intended  by  the  legis- 
lature to  have  been  put  on  a  parity 
with  a  mogul  engine,  or  a  long  and 
heavy-loaded  freight  or  express  or 
passenger  train  of  cars.  There 
exists  a  danger  to  persons  and  prop-, 
erty  upon  railroads  by  reason  of  one 
railroad  crossing  another,  each  hav- 
ing rapidly  moving  trains,  both  hav- 
ing weight  and  great  momentum, 
each  approaching  a  place  of  contact 
in  such  a  manner  as  not  to  be  able 
to  stop  when  a  collision  becomes 
imminent.  It  is  the  danger  to  per- 
sons and  property  occasioned  by  the 
inability  of  the  engineer  or  other 
employee  to  stop  his  engine  or  train 
by  reason  of  its  weight,  momentiun, 
and  character  of  traffic  handled, 
when  the  two  engines  or  trains  are 
rapidly  moving  towards  a  common 
meeting  place,  at  such  a  rate  of 
speed  that  neither  is  able  to  stop 
when  coming  close  enough  to  the 
crossing  to  see  the  other.  Hence, 
the  necessity  of  the  statute,  which 
provided  a  remedy  for  this  mischief, 
without  regard  to  whether  the  engi- 
neer upon  each  train  was  prudently 
operating  his  train  or  not. 

The  real  purpose  and  spirit  of  the 
statute  is  not  so  much  to  punish  an 
offending  engineer  as  it  was  to  pre- 
vent engineers  and  trainmen,  when 
using  their  eyes  and  ears  and  all  of 
the  safety  appliances  available,  from 
running  their  trains  or  engines  to- 
gether at  a  crossing.  It  was  not  the 
purpose  of  the  statute  to  guard 
against  the  negligence  of  a  street 


Digitized  by  VjOOQIC 


162 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[2  A.L.R. 


car  conductor  who  flagged  his  motor- 
man  to  come  on  the  track  of  a  rail- 
road in  front  of  a  fast-moving 
freight  train. 

Suppose  the  crossing  in  the  in- 
stant case  had  been  that  of  two 
street  railways,  would  the  motor- 
man  on  the  other  street  car,  if  he 
had  failed  to  stop  his  car  before 
crossing  the  Raleigh  line,  have  been 
guilty  of  a  violation  of  the  statute? 
He  might  be  guilty  of  negligence, 
but  not  a  violation  of  the  statute. 
Df  course,  the  statute  must  be  re- 
ciprocal. It  cannot  apply  to  the  one 
line  without  applying  to  the  other. 

Is  it  not  fair  to  assume  that  the 
legislature  knew  of  the  danger 
which  would  exist  at  crossings  like 
the  Binghampton  crossing,  and 
therefore  knew  that  the  street  car 
company  would  provide  suitable 
rules  and  regulations  for  crossings, 
and  would  do  just  what  the  street 
car  company  has  done  at  this  par- 
ticular crossing,  that  is,  give  the 
right  of  way  to  the  railroad?  The 
legislature  knew  of  the  impracti- 
cability of  the  application  of  the 
statute  where  paraUel  lines  of  a 
street  railroad  are  crossed  by  a  com- 
mercial railroad,  and  tiiat  there 
might  be  within  or  near  the  city 
limits  of  any  large  city  two  or  three 
parallel  street  car  lines,  upon  which 
a  long  train  of  eighty  or  ninety  cars 
(such  as  the  train  of  the  railroad 
was  in  the  instant  case)  at  one  time 
might  be  crossing  the  tracks  of  the 
street  railway.  If  the  legislature 
intended  the  statute  to  apply  to 
street  railways,  then,  before  the 
days  of  the  subway,  it  would  have 
been  practically  impossible  to  op- 
erate a  train  in  or  near  the  city  lim- 
its of  any  large  city. 

We  have  made  a  thorough  and  ex- 
haustive examination  of  the  author- 
ities. This  is  the  first  time  our  stat- 
ute has  been  before  a  court  of  ap- 
pellate jurisdiction,  except  in  the 
case  of  Byrne  v.  Kansas  City,  Ft. 
S.  &  M.  R.  Co.  24  L.R.A.  693,  9  C. 
C.  A.  666,  22  U.  S.  App.  220,  61  Fed. 
605.  Judge  Taft  delivered  the  opin- 
ion of  the  court,  and,  among  other 
things,  he  said:    "The  court  below 


was  of  the  opinion  that  §  1304 
[Stop  Statute]  did  require  the  en- 
gine to  stop  before  crossing;  a  street 
railway.  We  are  unable  to  concur 
in  this  view.  The  evidence  is  that 
this  was  a  street  railway,  from 
which  we  infer,  in  the  absence  of 
evidence  to  the  contrary,  that  it  was 
a  horse  railway." 

It  seems  to  be  well  settled  in  this 
state  that  a  street  railroad  is  but  an 
improved  use  of  the  street,  and  that 
it  is  not  an  additional  burden  upon 
the  ultimate  fee.  Smith  v.  East  End 
Street  R.  Co.  87  Tenn.  626, 11  S.  W. 
709;  Cumberland  Teleg.  &  Teleph. 
Co.  V.  United  Electric  R.  Co.  93 
Tenn.  492,  27  L.RA.  236,  29  S.  W. 
104.  However,  a  dummy  line  is  an 
additional  burden  upon  the  ultimate 
fee  in  the  road  or  street,  for  which 
the  owner  of  that  fee  is  entitled  to 
compensation,  as  for  the  taking  of 
his  property  for  a  public  use.  East 
End  Street  R,  Co.  v.  Doyle,  88  Tenn. 
747,  9  L.R.A.  TOO,  17  Am.  St.  Rep. 
933,  13  S.  W.  936.  A  dummy  line 
drawn  by  a  steam  engine  for  trans- 
portetion  of  passengers,  whether 
operated  within  or  without  the  lim- 
its of  a  municipality,  is  a  railroad 
within  the  meaning  of  the  stetutes 
which  provide  certain  precautions 
for  the  prevention  of  accidents  on 
railroads.  Kalzenberger  v.  Lawo, 
90  Tenn.  285,  13  L.R.A.  185,  25  Am. 
St.  Rep.  681,  16  S.  W.  611. 

In  the  Doyle  Case,  supra,  tiie 
court  expressly  distinguishes  be- 
tween a  dummy  railroad  operated 
by  steam  and  an  ordinary  street 
car,  the  motive  power  of  which  is 
horses,  and  classifies  the  dummy 
railroad  with  commercial  railways. 
See  also  Elliott,  Railroads,  §  1131. 

It  was  said  by  the  Minnesote  su- 
preme court  in  Funk  v.  St.  Paul 
City  R.  Co.  61  Minn.  435,  29  L.R.A. 
208,  52  Am.  St.  Rep.  608,  63  N.  W. 
1099,  16  Am.  Neg.  Cas.  326,  that  a 
statute  making  a  railroad  liable  for 
injury  by  reason  of  the  negligence 
of  a  fellow  servant  would  not  apply 
to  a  street  railway.  The  court  said : 
"It  is  a  matter  of  common  knowl- 
edge that  street  cars  operated  by 
cable  or  electricity  are  more  readily- 
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managed  than  those  operated  by 
steam,  where  long  passenger  and 
freight  trains,  with  their  weight 
and  momentum,  are  not  so  easily 
controlled.  A  street  car  is  generally 
nm  separately,  rarely  with  more 
than  two  or  three  coupled  together, 
and  there  is  but  little  danger  of  col- 
lision. They  do  not  run  so  rapidly, 
their  movements  are  easily  and 
quickly  checked,  and  the  roadbeds 
are  constructed  upon  level  or  graded 
street?,  without  deep  cuts,  and  gen- 
erally lighted." 

See  also  Freiday  v.  Sioux  City 
Rapid  Transit  Co.  92  Iowa,  191,  26 
L.R.A.  246,  60  N.  W.  656;  Stanley 
V.Davenport,  54  Iowa,  463,  37  Am. 
Rep.  216,  2  N.  W.  1064,  6  N.  W.  706. 
In  Massachusetts  Loan  &  T.  Co.  v. 
Hamilton,  32  C.  C.  A.  46,  59  U.  S. 
App.  403,  88  Fed.  588,  the  court 
held  to  the  same  effect,  and,  anrong 
other  things,  said:  "These  author- 
ities show  the  necessity  that  exists 
for  the  courts,  in  all  cases,  to  look 
carefully  to  tiie  statute  itself,  in 
connection  with  the  history  of  the 
times  and  the  contemporaneous 
legislation,  in  order  tQ  discover  in 
what  sense  the  word  'railroad'  is 
used." 

In  Vail  V.  Broa<iway  R.  Co.  147 
N.  Y.  377,  30  L.R.A.  626,  42  N.  E. 
4,  9  Am.  Neg.  Cas.  644,  the  words 
"on  any  railroad,"  as  used  in  a  stat- 
ute relieving  railroad  companies  for 
liability  to  a  passenger  injured 
while  riding  on  tiie  platform  of  a 
car,  had  no  application  to  street 
railways. 

It  is  held  that  an  electric  street 
railway  company  is  not  a  "rail- 
road" corporation,  within  the  mean- 
ing of  the  exemption  of  the  stock- 
holders' of  tile  railroad  corporation 
from  individual  liability  equal  to 
the  amount  of  their  stock.  Fergu- 
son V.  Sherman,  116  Cal.  169,  37 
L.R.A.  622,  47  Pac.  1023. 

It  was  held  that  a  statute  which 
authorizes  "any  railway"  to  appro- 
priate land  for  a  right  of  way  did  not 
include  street  railroad  companies, 
whether  propelled  by  horse  power  or 
electricity,  such  railroads  not  being 
engaged  in  the  business  of  carrying 
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passengers  and  freight,  and  not  op- 
erating trunk  lines.  Thomson- 
Houston  Electric  Co.  v.  Simon,  20 
Or.  60,  10  L.R.A.  251,  23  Am.  St. 
Rep.  86,  25  Pac.  147. 

It  is  suggested  that  the  authori- 
ties are  in  hopeless  conflict,  but  this 
conflict  is  more  apparant  than  real. 
The  real  difference  in  the  authori- 
ties does  not  lie  so  much  in  the 
question  of  principle  announced,  as 
it  does  in  the  difference  in  the  vari- 
ous statutes  and  legislative  policies. 
The  word  "railroad"  may  mean  one 
thing  in  a  statute  of  one  class,  and 
the  same  word  have  quite  another 
and  different  meaning  when  used  in 
another  statute,  intended  to  ac- 
complish a  different  purpose.  If 
the  various  decisions  are  carefully 
read  with  this  thought  in  mind,  it- 
will  be  seen  that  the  authorities  are 
not  in  such  hopeless  conflict. 

Upon  an  examination  of  cases  re- 
lied upon  by  coimsel  for  the  street 
railway  company,  and  also  by  coun- 
.  sel  for  the  plaintiff,  it  will  be  found 
that  those  cases  may  be  differenti- 
ated from  the  case  at  bar  upon  one 
of  several  grounds;  either  upon  a 
difference  in  the  verbiage  of  the 
statute,  or  upon  the  character  of  op- 
eration and  traflSc,  or  upon  a  dif- 
ferent legislative  policy  or  purpose. 
We  will  illustrate  this  difference  by 
referring  first  to  the  case  of  Spo- 
kane &  I.  E.  R.  Co.  V.  Campbell,  133 
C.  C.  A.  370,  217  Fed.  518.  The 
court  in  this  case  held  that  the  elec- 
tric railway  was  subject  to  the 
Safety  Appliance  Act  of  Congress. 
It  will  be  noted  that  the  act  of  Con- 
gress is  much  broader  than  the  stat- 
ute before  us.  It  speaks  of  "all 
trains,  locomotives,  tenders,  cars, 
and  similar  vehicles"  used  on  any 
railroad  engaged  in  interstate  com- 
merce. This  case  also  illustrates  the 
different  "legislative  purpose"  above 
referred  to,  as  the  court  in  this  case 
said  that  the  broad  purpose  of  the 
legfislature  applies  as  completely  to 
one  kind  of  railroad  as  to  the  other. 
The  electric  railroad  was  being  op- 
erated between  two  states,  and 
therefore  came  within  the  provisions 
of  the  Safety  Appliance  Act.    In  the 
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case  of  Diebold  v.  Kentucky  Trac- 
tion Co.  117  Ky.  146,  63  L.R.A.  637, 
111  Am.  St.  Rep.  230,  77  S.  W.  674, 
4  Ann.Xa8.  445,  there  was  an  elec- 
tric railway  chartered  for  the  pur- 
pose of  carrying  passengers  and 
freight  between  two  cities  in  dif- 
ferent states.  Roy  v.  East  St.  Louis 
&  Suburban  R.  Co.  119  111.  App. 
-313 ;  Hannah  v.  Metropolitan  Street 
R.  Co.  81  Mo.  App.  78;  Elizabeth- 
town,  L.  &  B.  S.  R.  Co.  V.  Ashland 
&  C.  Street  R.  Co.  96  Ky.  347,  26  S. 
W.  181. 

All  tiiese  cases  may  be  distin- 
guished from  the  case  at  bar  upon 
some  one  of  the  above-mentioned 
grounds.  In  the  Missouri  case  above 
referred  to,  the  road  ran  between 
Kansas  City,  Missouri,  and  Inde- 
-pendence,  Missouri,  and  was  evi- 
dently not  a  street  railroad.  And 
the  court  held  that  the  Fencing 
Statute  of  Missouri  applied  to  this 
company,  a  very  different  sort  of 
statute  from  the  one  under  consid- 
eration. However,  the  case  of  Sams 
V.  St.  Louis  &  M.  River  R.  Co.  174 
Mo.  53,  61  L.R.A.  475,  73  S.  W.  686, 
is  the  announcement  of  the  court  of 
last  resort  in  Missouri. 

Further  Illustrating  and  recon- 
ciling the  apparent  conflict  in  the 
authorities,  we  refer  to  Birming- 
ham Mineral  R.  Co.  v.  Jacobs,  92 
Ala.  187,  12  L.R.A.  830,  9  So.  320. 
The  Stop  Statute  of  Alabama  was 
before  the  court.  This  was  a  case  of 
two  roads,  each  operated  by  steam, 
crossing  each  other.  The  court  held 
that  the  dummy  railroad  was  not  a 
■street  railway  within  the  meaning 
of  the  Constitution  and  statutes  of 
that  state,  but  that  it  was  a  rail- 
road. The  road  traversed  wide 
scopes  of  country,  with  regular  sta- 
tions, used  heavy  dummy  engines, 
etc.  Also  in  the  case  of  Louisville 
&  N.  R.  Co.  v.  Anchors,  114  Ala. 
492,  62  Am.  St.  Rep.  116,  22  So.  279, 
3  Am.  Neg.  Rep.  125,  the  Oxford 
Lake  Line  was  engaged  in  the  busi- 
ness of  transporting  freight  and 
passengers  between  Anniston,  Ox- 
ford, and  intermediate  points. 

Savannah,  T.  &  L  of  H.  R.  Co.  v. 
Williams,  117  Ga.  414,  61   L.R.A. 


249,  43  S.  E.  751,  is  a  case  cited  as 
an  authority;  but  in  that  state,  by 
statute  as  well  as  by  judicial  de- 
cision, the  word  "railroad"  includes 
street  railroads,  unless  a  contrary 
intention  appears.  As  was  said: 
"The  Constitution,  statutes,  and  de- 
cisions of  this  state  recognize  that 
the  word  'railroad'  is  generic,  and 
includes  street  railroads,  narrow 
gauge  roads,  horse  car  companies, 
dummy  lines,  and  street  railroads 
operated  by  electricity." 

But  even  in  the  state  of  Georgia, 
we  find  a  later  announcement  on  the 
Stop  Statute  in  the  case  of  Georgia 
R.  &  Electric  Co.  v.  Joiner,  120  Ga. 
905,  48  S.  E.  336,  which  is  cited  and 
relied  upon  by  counsel  for  the  de- 
fendant. 

Upon  a  consideration  of  all  tiie 
authorities  which  we  have  found, 
and  to  which  we  have  been  cited,  we 
are  irresistibly  driven  to  the  con- 
clusion that  the  Stop  Statute  has  no 
application  to  a  crossing  between  a 
.commercial  steam  railroad  and  a 
street  car  line. 

But  it  is  insisted  that  if  the  stat- 
ute does  not  apply  to  street  rail- 
roads, it  does  apply  to  the  Raleigh 
line  of  the  Memphis  Street  Railway 
Company,  which  line,  it  is  insisted, 
is  an  interurban 
railroad.    We   can-  street  r»iiw«y« 

.  J.    J.       J.1--      -^■eot  o<  rnit- 
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view.  As  before 
stated,  the  Memphis  Street  Railway 
Company  operates  the  Raleigh  line 
as  an  integral  part  of  its  street  rail- 
way system  in  the  city  of  Memphis 
and  suburbs.  It  is  chartered  to  do 
the  business  of  a  street  railroad 
over  its  Raleigh  line,  and,  so  far  as 
we  are  able  to  discover  from  the 
record,  it  is  operating  only  a  street 
car  line  to  and  through  Binghamp- 
ton,  which  is  a  thickly  populated 
suburb  of  the  city  of  Memphis.  It 
is  operating  on  the  Raleigh  line,  as 
far  as  Binghampton,  the  same  cars, 
by  the  same  power,  on  the  same 
kind  of  rails,  with  the  same  speed 
and  momentum,  as  it  operates  over 
this  same  line  and  other  lines  within 
the  city  limits  of  Memphis.  The 
street  cars  acquire  no  greater  mo- 
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mentum,  are  no  heavier,  are  just  as 
easily  handled  at  Binghampton  as  at 
any  othei^  point  well  within  the  city 
limits  of  Memphis.  Not  only  so, 
but  the  mere  passing  of  an  imagin- 
ary line  (city  limits)  does  not 
change  the  character  of  operation, 
because  in  the  suburbs  the  commun- 
ity may  be  as  thickly  jwpulated,  or 
more  so,  than  at  other  points  well 
within  the  city  limits.  The  street 
railway  company  is  not  engaged  in 
the  business  of  operating  an  inter- 
urban  railroad  between  Binghamp- 
ton and  Memphis;  and,  while  we 
now  express  no  opinion  as  to  the  ap- 
plication of  the  statute  to  inter- 
urban  railroads,  we  do  hold  that 
the  statute  has  no  application  to  the 
Binghampton  crossing. 

It  is  insisted  that  the  matter  in 
tiiis  state  is  put  at  rest  by  the  case 
of  Hogan  v.  Nashville  Interurban 
B.  Co.  131  Tenn.  244,  L.RJV..1915E, 
788,  174  S.  W.  1118,  Ann.  Cas. 
1916C,  1162.  That  was  the  case  of 
an  interurban  railway,  and  the  case 
has  no  application  to  the  case  at  bar, 
for  we  cannot  hold  that  the  Act  of 
1907,  chapter  433,  enlarges  the  ap- 
plication of  the  Stop  Statute  so  as 
to  make  it  apply  to  a  crossing  be- 
tween a  railroad  and  a.  street  car 
line  in  the  surburbs  of  a  city. 

It  must,  therefore,  follow  tiiat  the 
learned  court  of  civil  appeals  was  in 
error  in  holding  that  the  Stop  Stat- 
ute had  any  application  in  this  case. 
However,  that  court  was  right  in 
reversing  the  trial  court  on  the  mo- 
tion for  a  peremptory  instruction. 
The  peremptory  instruction  ought 
not  to  have  been  given,  because  the 
plaintiff  was  also  relying  upon  the 
proof  as  making  out  a  case  of 
common-law  negligence,  as  alleged 
in  her  declaration.  That  question  is 
fully  covered  by  this  court  in  the 
ease  of  Roper  v.  Memphis  Street  R. 
Co.  136  Tenn.  23,  188  S.  W.  588,  in 
the  opinion  rendered  by  the  court 
this  day.  For  the  views  of  the 
court  in  this  case  upon  the  alleged 
coimnon-law  negligence,  and  alleged 
failure  of  the  railroad  company  to 
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use  the  statutory  precautions,  we 
refer  to  the  opinion  in  the  Roper 
Case. 

It  follows  that  the  judgment  of 
the  Court  of  Civil  Appeals,  revera- 
ing  and  remanding  this  cause,  is  af- 
firmed, and  the  case  shall  be  pro- 
ceeded with  in  accordance  with  the 
views  expressed  in  the  Roper  Case. 

Hughes,  Special  Judge,  concur- 
ring in  part: 

I  agree  to  the  judgment  of  affirm- 
ance, but  do  not  concur  in  so  much 
of  the  opinion  of  the  majority  as 
deals  with  the  Stop  Statute.  In  my 
opinion,  the  Raleigh  line  is  an  in- 
terurban railway.  Inside  the  city  it 
may  be  a  street  railway,  but  not  so 
after  it  leaves  the  city.  I  think  the 
Stop  Statute  applies  to  interurban 
railways. 

The  court  does  not  hold  that 
under  the  Act  of  1871  an  interurban 
railway  is  not  a  railroad  within  the 
meaning  of  the  act.  In  the  view  of 
the  majority,  that  question  is  not 
before  tiie  court.  But  the  court  does 
decide  that  the  Raleigh  line  was  a 
street  railway  at  the  time  and  place 
where  the  collision  occurred.  There 
lies  the  precise  point  of  difference 
between  us.  If  the  opinion  of  the 
court  goes  further,  it  does  so  un- 
necessarily. 

In  view  of  the  development  of 
electric  interurban  transpprtation, 
present  and  prospective,  we  must 
come  ultimatdy,  I  think,  to  treat 
such  lines  as  street  railways  with- 
in the  cities  through  which  they 
run,  if  they  render  street  car  serv- 
ice therein.  They  may  be  street 
railways  after  they  cross  the  imag- 
inary line  which  constitutes  the 
city  limits.  But  after  they  leave 
what  is  the  city  in  fact,  and  cease 
to  render  such  service  as  street  cars 
render,  they  are  railroads,  within 
the  meaning  of  this  act,  .as  fully  as 
if  the  cars  were  driven  by  steam. 
That  these  lines  carry  people  in- 
stead of  freight  is  a  reason  for  ap- 
plying the  act  to  them,  and  not  a 
reason  against  it. 
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ANNOTATION. 
Validity  and  coostmction  of  railroad  Stop  Statute. 


I.  Validity,    156. 
n.  Construction: 

a.  In  general,  166. 

b.  Trains  or  tracks  within  statute, 

167. 
e.  Effect  of  violation  of  statute, 
169. 

/.  Validttif. 

The  validity  of  statutes  requiring 
that  every  railroad  train  shall  be 
brought  to  a  full  atop  before  crossing 
the  track  of  another  railroad  seems  to 
have  been  uncontested  in  the  cases  in- 
volving such  an  act.  The  little  au- 
thority there  is  on  the  subject  is  col- 
lateral, and  has  arisen  in  connection 
with  municipal  legislation.  In  Balti- 
more &  0.  R.  Co.  V.  District  of  Colum- 
bia (1897)  10  App.  D.  C.  Ill,  it  was 
held  that  a  regulation  of  the  dis- 
trict commissioners  requiring  railroad 
trains  to  stop  before  passing  over  a 
street  railway  crossing  was  not  unrea- 
sonable, and  was  not  invalid  because 
in  the  case  of  a  long  train  a  compli- 
ance would  involve  a  violation  of  an- 
other regulation  forbidding  the  ob- 
struction of  the  crossings.  On  the 
question  of  reasonableness  the  court 
said:  "To  compel  the  appellants  to 
stop  their  trains  at  the  crossings,  as 
required  by  the  regulation  in  question, 
will  cause  them  inconvenience,  and  no 
doubt,  work  irksome  delay,}  in  the  pas- 
sage of  their  trains  through  the  city  of 
Washington;  but  these  requirements 
do  not  appear  to  be  so  oppressive, 
necessarily,  as  to  require  them  to  be 
declared  unreasonable  when  consid- 
ered in  connection  with  the  para- 
mount duty  with  which  the  commis- 
sioners are  charged  in  respect  of  the 
protection  of  the  lives  and  property  of 
the  people  who  are  also  entitled  to  the 
uije  of  the  streets,  subject  only  to  sim- 
ilar restrictions." 

In  Baltimore  &  0.  R.  Co.  v.  District 
of  Columbia  (D.  C.)  supra,  it  was  held 
that  a  regulation  requiring  the  stop- 
ping of  trains  at  street  railway  cross- 
ings was  a  legitimate  exercise  of  the 
police  power,  conferred  by  the  delega- 
tion of  the  power  to  make  regulations 


for  the  protection  of  the  "lives,  limbs, 
health,  comfort,  and  quiet"  of  citizens. 
But  in  Central  R.  Co.  v.  Elizabeth 
(1904)  70  N.  J.  L.  578,  57  Atl.  404, 
it  was  held  that  a  power  delegated  to 
a  municipality  to  "regulate  the  speed 
and  running  of  locomotive  engines 
and  railroad  cars  through  said  city" 
did  not  authorize  a  requirement  th&t 
trains  should  be  brought  to  a  stop  be- 
fore crossing  a  street. 

II.  Oonatniotion. 
a.  In  general. 

A  statute  requiring  trains  to  be 
stopped  before  reaching  a  railroad 
crossing  is  to  be  rigidly  enforced.  See 
Birmingham  Mineral  R.  Co.  v.  Jacobs 
(1890)  92  Ala.  187,  12  L.R.A.  830,  9 
So.  320,  wherein  it  was  said:  "The 
statute  in  question  is  a  very  wise  and 
humane  exercise  of  the  state's  police 
power.  It  is  of  very  easy  observance, 
and  if  faithfully  and  thoughtfully  con- 
formed to,  no  such  thing  as  a  collision 
of  trains  at  a  railroad  crossing  could 
occur." 

Such  a  statute  is  mandatory,  and 
the  inconvenience  or  delay  resulting 
from  its  enforcement  is  no  excuse  for 
a  violation.  El  Paso  &  S.  W.  R.  Go.  v. 
Murtle  (1908)  49  Tex.  Civ.  App.  273, 
108  S.  W.  998.  It  takes  from  the  per- 
sons operating  trains  all  discretion 
with  respect  to  stopping  at  a  railroad 
crossing.  "It  is  not  a  question  of 
whether  a  prudent  man  would  have 
obeyed  the  statute  or  not,  but  the  law 
is  that  every  person  operating  a  train, 
arriving  at  such  a  crossing,  must 
bring  it  to  a  stop  whether  there  be  a 
visible  necessity  for  so  doing  or  not." 
San  Antonio  &  A.  P.  R.  Co.  v.  Bowles 
(1895)  88  Tex.  634,  32  S.  W.  880. 

The  fact  that  to  stop  a  train  at  the 
prescribed  distance  from  a  crossing 
would  cause  the  rear  of  the  train  to 
overlap  the  track  of  a  third  railroad 
company  does  not  excuse  a  failure  to 
stop.  Birmingham  Mineral  R.  Co.  v. 
Jacobs  (1890)  92  Ala.  187,  12  L.R.A. 
830,   9  So.  320.     See  also  Baltimore 
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&  0.  R.  Co.  T.  District  of  Columbia 
(D.  C)  sapra,  vherein  it  was  held  to 
be  no  objection  to  a  requirement  that 
trains  should  stop  at  a  street  car  cross- 
ing that  a  street  might  thereby  be 
temporarily  obstructed,  in  violation  of 
another  regulation. 

A  statute  requiring  every  train  to 
be  stopped  before  crossing  another 
railroad  track,  "and  within  400  feet 
thereof,"  does  not  require  a  stop  400 
feet  from  the  crossing,  but  is  satisfied 
by.  a  stop  at  any  point  within  400  feet 
of  it.  Lockwood  v.  Chicago  &  N.  W.  R. 
Co.  (1882)  55  Wis,  50,  12  N.  W.  401. 

The  Alabama  statute  requires  not 
only  a  stop,  but  that  the  engineer,  be- 
fore starting,  must  "know.tiie  way  to 
be  clear."  See  Birmingham  Mineral 
R.  Co.  V.  Jacobs  (1890)  92  Ala.  187, 
12  L.R.A.  830,  9  So.  320.  That  pro- 
vision does  not  require  him  to  antici- 
pate negligence  on  the  part  of  the  em- 
ployees of  the  other  railroad,  or  any 
other  unusual  occurrence.  Southern 
R.  Co.  V.  Bonner  (1904)  141  Ala.  517, 
37  So.  702.  In  that  case  it  appeared 
that  an  engineer  stopped  before 
reaching  a  crossing,  and  then,  seeing 
no  train  approaching,  he  proceeded 
slowly  across  the  crossing,  blowing 
the  whistle  and  ringing  the  bell. 
While  the  train  was  on  the  crossing, 
it  was  struck  by  a  train  of  the  other 
company,  which  was  running  rapidly 
and  did  not  stop  at  the  crossing.  It 
was  held  that  the  engineer  of  the  first- 
mentioned  train  was  not  guilty  of  neg- 
ligence 80  as  to  preclude  a  recovery 
for  his  death. 

t.  Trabts  or  tracks  toUMn  »tat%ite. 

The  statutes  requiring  the  stopping 
of  trains  at  crossings  are  usually  made 
applicable  to  a  "railroad"  company 
crossing  the  tracks  of  another  like 
company.  It  has  been  held  that  a 
"dummy"  railroad  is  a  railroad  within 
such  statute.  Byrne  v.  Kansas  City, 
Ft  S.  ft  H.  R.  Co.  (1894)  24  L.R.A. 
693,  9  C.  C.  A.  666,  22  U.  S.  App.  220, 
61  Fed.  606;  Birmingham  Mineral  R. 
Co.  V.  Jacobs  (1890)  92  Ala.  187,  12 
L.RA.  830,  9  So.  820.  And  see  the  re- 
ported case  (IixiNois  C.  B.  Co.  V.  Hud- 
son,  aiite,  147). 

In  Mound  City  Transfer  R.  Co.  V. 


Wabash  R.  Co.  (1910)  154  Mo.  App. 
156,. 138  S.  W.  611,  it  was  held  that  an 
"industrial  line"  using  electric  motive 
power  in  a  "dummy"  engine,  and  fur- 
nishing switching  and  terminal  facili- 
ties at  a  certain  plant,  was  not  a  street 
railway  within  an  ordinance  requiring 
street  cars  to  be  brought  to  a  stop  be- 
fore crossing  a  railroad  track,  the 
court  saying  by  way  of  dictum:  "It 
would  seem  to  come  more  properly  un- 
der the  provisions  of  §  3099,  which 
requires  all  trains  to  come  to  a  full 
stop  not  less  than  10  nor  more  than 
60  rods  before  reaching  any  railroad 
junction,  etc." 

Anr  interurban  electric  line  trans- 
porting freight  and  passengers  is  a 
railroad  within  the  meaning  of  the 
statute.  Louisville  &  N.  R.  Co.  v. 
Anchors  (1896)  114  Ala.  492,  62  Am. 
St.  Rep.  116,  22  So.  279,  8  Am.  Neg. 
Rep.  125,  wherein  it  was  said:  "The 
question  now  is  whether  a  railroad 
upon  which  electricity  is  used  as  the 
moving  power  is  a  railroad  within  the 
provisions  of  the  statute.  The  statute 
itself  makes  no  distinction,  and  in  con- 
sidering the  purposes  intended  in  the 
adoption  of  these  regulations,  we  are 
unable  to  see  any  good  reason  why 
persons  traveling  upon  electric  cars 
are  not  entitled  to  the  same  protection 
as  those  traveling  upon  cars  propelled 
by  steam.  Public  necessities  even 
within  city  limits  demand  increased 
facilities  for  travel  over  the  horse  car, 
and  many  decisions  of  courts,  applica- 
ble to  street  railways  operated  by 
horses,  could  not  be  applied  without 
manifest  injustice  to  trains  operated 
by  steam  or  electricity.  The  speed, 
economy,  and  convenience  afforded  by 
electricity  .commend  its  use  even  for 
commercial  purposes  as  well  as  travel, 
as  superior  in  some  respects  to  any 
other  motive  power  thus  far  applied. 
A  railroad,  within  the  provisions  of 
the  statute,  does  not  cease  to  be  such 
railroad  because  it  may  discontinue  ^ 
the  use  of  steam,  and  substitute  that 
of  electricify.  The  change  in  the 
motive  power  may  relieve  it  from  some 
provisions  of  the  statute,  but  those 
which  are  needful  for  the  protection 
of  life  and  property  continue  in  force." 
See  to  the  same  effect,  Roy  v.  East 
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St.  Louis  &  Suburban  R.  Go.  (1905) 
119  IlL  App.  813. 

In  Billingsley  v.  Nashville,  C.  &  St. 
L.  R.  Co.  (1912)  177  Ala.  842,  58  So. 
433,  a  statute  of  the  character  under 
consideration  was  apparently  deemed 
to  be  applicable  to  an  electric  street 
railway,  as  to  which  no  details  appear 
in  the  opinion. 

In  Byrne  v.  Kansas  City,  Ft.  S.  &  M, 
R.  Co.  (1894)  24  L.R.A.  693,  9  C.  C.  A. 
666,  22  U.  S.  App.  220,  61  Fed.  605,  it 
was  held  that  the  Tennessee  statute 
does  not  require  a  railroad  train  to  be 
stopped  at  a  crossing  over  a  horse  car 
line.  In  the  reported  case  (Illinois 
C.  R.  Co.  V.  Hudson)  the  same  'act  is 
held  not  to  require  a  stop  at  the  track 
of  an  electric  street  railway.  That  de- 
cision was  followed  in  Roper  v.  Mem- 
phis Street  R.  Co.  (1916)  136  Tenn.  23, 
188  S.  W.  588,  decided  on  the  same  day. 
Collaterally  related  to  this  discussion 
is  the  case  of  Georgia  R.  &  Electric 
Co.  V.  Joiner  (1904)  120  Ga.  905,  48 
S.  E.  386,  wherein  it  was  held  that  a 
statute  requiring  "all  engine  ^drivers 
and  conductors"  to  stop  at  a  railroad 
crossing  does  not  require  a  street  car 
to  be  stoplied  at  a  crossing  over  a 
steam  railroad. 

In  denying  the  applicability  of  a 
stop  statute  to  track  intersections  in 
switch  yards,  the  court  in  St.  Louis 
Nat.  Stock  Yards  v.  Godfrey  (1902) 
198  UL  288,  65  N.  E.  100,  affirming 
(1902)  101  111.  App.  40,  said :  "We  are 
of  the  opinion  that  the  statute  does 
not  apply  to  switch  yards  like  the  one 
in  question,  consisting  of  an  intricate 
system  running  in  various  directions, 
some  crossing  each  other,  all  used  for 
switching  purposes,  and  belonging  to 
the  same  railroad  or  company." 

In  Chicago  G.  W.  R.  Co.  v.  Minne- 
apolis, St.  P.  &  S.  Ste.  M.  R.  Co.  (1910) 
100  C.  C.  A.  41,  176  Fed.  287,  20  Ann. 
Cas.  1200,  it  appeared  that  a  union 
depot  company  maintained  a  depot 
'  yard,  the  tracks  of  the  several  rail- 
roads using  the  depot  being  connected 
by  switches  with  the  depot  trackage. 
An  incoming  train  of  one  company  col- 
lided with  an  outbound  train  of  an- 
other company  near  one  of  the  switch 
points  in  the  depot  yard.  It  was  held 
that  a  Minnesota   statute  requiring 


railroad  trains  to  come  to  a  full  stop 
before  reaching  "any  railroad  junc- 
tion or  crossing  at  grade"  was  not  ap- 
plicable. The  court  said :  "This  stat- 
ute was  inapplicable  to  the  case  here 
presented  and  imposed  no  duty  to  the 
Great  Western  Company  or  to  the 
operators  of  its  stock  train  upon  the 
'Soo'  Company,  or  upon  the  crew  upon 
its  passenger  train.  The  connection 
of  the  double  track  of  the  Great  North- 
em  Company  with  the  north  end  of  its 
single  track  was  no  'junction'  wiUiin 
the  meaning  of  this  law.  The-junction 
to  which  this  statute  refers  and  to 
which  it  is  limited  is  a  junction  of 
two  or  more  railroads  owned  by  dif- 
ferent proprietors,  or  a  junction  of 
two  or  more  main  lines,  or  of  a  main 
line  and  a  branch  liile  of  the  same 
company  with  each  other.  The  legis- 
lature never  intended  to  apply  it  to, 
and  it  has  no  application  to,  every  con- 
nection upon  a  continuous  line  of  rail- 
road in  a  single  direction  of  its  single 
tracks  with  its  double  tracks;  or  of 
those  tracks  with  its  side  tracks,  when 
all  are  directed  by  the  same  manage- 
ment and  controlled  by  the  same  ope- 
rator. •  United  States  v.  Oregon  &  C.  R. 
Co.  (1896)  164  U.  S.  526,  540,  41  L.ed. 
541,  545,  17  Sup.  Ct  Rep.  165." 

But  in  El  Paso  &  S.  W.  R.  Co.  v, 
Murtle  (1906)  49  Tex.  Civ.  App.  273, 
108  S.  W.  998,  it  appeared  that  a  train 
in  charge  of  a  yardmaster  was  being 
backed  by  a  switch  engine  from  one 
yard  to  another  over  a  transfer  track 
which  crossed  the  line  of  another 
company.  A  train  of  the  latter  com- 
pany, not  being  stopped  at  the  cross- 
ing, came  into  collision  with  the  cars 
so  being  switched.  It  was  held  that 
the  crossing  was  one  at  which  the 
statute  required  a  stop. 

Where  one  railroad  company  leases 
the  roads  of  two  others,  the  trains 
operated  on  the  leased  roads  are  with- 
in a  statute  requiring  a  stop  "when.- 
ever  railroads  cross  each  other." 
Chesapeake  &  0.  R.  Co.  v.  Anchor 
(1896)  99  Ky.  176, 35  S.  W.  266,  where- 
in the  court  said:  "It  is  contended 
there  was  no  violation  of  the  statute 
because  the  Chesapeake  &  Ohio  Rail- 
way Co.,  as  lessee  of  both  roads,  oper- 
ated all  the  trains  which  were  run 
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over  them.  As  a  matter  of  fact  no 
trains  are  operated  by  the  Elizabeth- 
town,  Lexinsrton,  &  Big  Sandy  Rail- 
road Company  or  the  Ohio  &  Big  Sandy 
Railroad  Ck>mpany  over  their  respect- 
ive tracks.  They  are  exclusively  used 
by  the  Chesapeake  &  Ohio  Railway 
Company.  The  statute  was  intended 
in  so  far  as  possible,  to  prevent  col- 
lisions at  points  where  railroads  cross 
each  other.  It  is  a  fact  that  the  rail- 
roads cross  each  other  in  Cattletts- 
burg.  Trains  are  operated  by  defend- 
ant over  each  of  the''  railroad  tracks 
and  pass  over  the  crossing  in  question. 
While  we  recognize  the  danger  of  the 
collision  is  greatly  lessened  by  the  de- 
fendant operating  the  trains  which 
pass  over  the  crossing,  yet  this  does 
not  alter  the  fact  that  trains  which 
pass  over  the  Ohio  &  Big  Sandy  Rail- 
road Company  track  and  thode  which 
pass  over  the  Elizabethtown,  Lexing- 
ton, &  Big  Sandy  Railroad  Company 
track  pass  over  the  crossing,  and  a 
collision  is  possible  unless  safety  is 
secured  by  the  observance  of  the  pro- 
vision of  the  statute." 

e.  Effect  of  violatton  of  atatute. 

The  failure  of  a  railroad '  company 
to  stop  before  reaching  a  crossing,  as 
required  by  a  statute,  is  usually  held 
to  constitute  negligence  per  se,  rend- 
ering it  liable  for  any  injury  prox- 
imately resulting.  Ricjhmond  &  D.  R. 
Co.  V.  Freeman  (1892)  97  Ala.  28^  11 
So.  800  (injury  to  brakeman  on  other 
train) ;  Grand  Rapids  &  I.  R.  Co.  v. 
Ellison  (1889)  117  Ind.  234,  20  N.  E. 
136,  11  Am.  Neg.  Cas.  445  (injury  to 
passenger  on  offending  train) ;  El 
Paso  &  S.  W.  R,  Co.  V.  Murtle  (1908) 
49  Tex.  Civ.  App.  278,  108  S.  W.  998 
(injury  to  brakeman  on  other  train)  ; 
Ft  Worth  &  D.  C.  B.  Co.  v.  Mackney 
(1892)  83  Tex.  410,  18  S.  W.  949  (in- 
jury to  fireman  on  other  train) ;  San 
Antonio  4=  A.  P.  R.  Co.  v.  Bowles 
(1895)  88  Tex.  634,  32  S.  W.  880  (in- 
jury to  brakeman  on  offending  train) . 

In  Steams  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (1914)  166  Iowa,  566,  148  N.  W. 
128,  it  was  said  that  a  failure  to  stop, 
as  required  by  statute,  was  sufficient 
to  take  the  case  to  the  jury  on  the 
question  of  negligence. 


A  violation  of  such  a  statute  is  neg- 
ligende  not  only  as  to  persons  on 
trains  traversing  the  crossing,  but  as 
to  any  person  who  is  rijfhtfully  at  or 
near  the  crossing.  Southern  R.  Co.  v. 
Williams  (1904)  143  Ala.  212,  38  So. 
1013.  In  that  case  it  appeared  that 
the  plaintiff's  intestate  was  walking 
along  a  path  para^el  with  and  close 
to  a  railroad  track.  As  he  approached 
a  crossing  a  collision  occurred  be- 
tween two  trains  by  reason  of  the  fail- 
ure of  the  operators  of  one  of  them 
to  stop  before  reaching  the  crossing. 
One  of  the  trains  was  overturned  and 
the  plaintiff's  intestate  was  killed.  It 
was  held  that  the  failure  to  obey  the 
statute  was  negligence,  giving  rise  to 
a  right  of  action  for  the  death  of  the 
intestate.  The  court  said :  "It  may  be 
that  the  protection  of  trains  at  the 
crossings  of  two  railroads,  and  pas- 
sengers, employees,  and  other  persons 
rightfully  on  the  irains,  was  the  pri- 
mary purpose  and  the  inspiring  cause 
for  the  enactment  of  the  statute,  but 
its  terms  and  language  are  too  broad 
and  comprehensive  not  to  embrace  any 
person  who  may  rightfully  be  within 
the  zone  of  that  danger  which  the 
statute  intended  to  be  prevented  or 
avoided  by  a  compliance  with  its  re- 
quirements." 

In  Illinois  C.  R.  Co.  v.  Camp  (1917) 
—  Ala,  — ,  75  So.  290,  a  failure  to 
observe  the  requirements  of  a  stop 
statute  was  held  to  be  negligence  as  to 
the  driver  of  an  automobile  truck  who 
attempted  to  drive  over  a  railroad 
track  at  the  place  where  it  intersected 
another  track,  and  was  struck  by  a 
train  which  did  not  stop  before  reach-- 
ing  the  crossing. 

A  railroad  company  whose  employee 
fails  to  stop  a  train  before  crossing 
the  track  of  another  railroad,  as  re- 
quired by  a  statute,  is  liable  for  an 
injury  caused  by  a  collision  at  the 
crossing,  though  a  defective  brake  on 
the  train  of  the  other  company  con- 
tributes to  the  collision.  Louisville  & 
N.  R.  &  Lighting  Co.  v.  Hynes  (1910) 
47  Ind.  App.  507,  91  N.  E,  962. 

The  failure  of  an  engineer  to  obey 
the  statute  and  stop  before  reaching 
a  railroad  crossing  has  been  held  to 
be  such  contributory  negligence  as  to 
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bar  a  recovery  for  his  death  in  the 
resultant  collision,  where  the  delay  at- 
tendant on  stopping  would  have  pre- 
vented a  collision,  though  no  view  of 
the  other  track  could  have  been  ob- 
tained by  stopping.  Lohergan  v.  Erie 
R.  Co.  (1903)  173  N.  Y.  616,  66  N.  E. 
1112,  afBrming  (1901)  67  App.  Div. 
297,  73  N.  Y.  Supp.  392,  which  reversed 
a  verdict  for  the  plaintiff  on  other 
grounds,  but  held  that  there  was  no 
contributory  negligence. 

In  Great  Western  R.  Co.  v.  Brown 
(1879)  3  Can.  S.  C.  159,  it  appeared 
that  an  engineer  approached  at  a  high 
rate  of  speed,  a  crossing  at  which  he 
was  required  by  statute  to  stop,  and 
did  not  apply  the  brakes  until  the 
train  was  close  to  the  crossing.  At- 
tempting to  stop  within  too  short  a 
space,  an  airbrake  tube  burst  and  the 
timely  stopping  of  the  train  was  there- 
by rendered  impossible.  A  collision  at 
the  crossing  resulted  and  the  engineer 
was  killed.  It  was  held  that  his  neg- 
ligence precluded  a  recovery  for  his 
death. 

It  has  been  held  that  where  a  stat- 
ute imposes  a  penalty  on  a  railroad  for 
a  failure  to  stop  a  train  at  a  crossing, 
it  is  liable  for  the  penalty  in  case  a 
train  is  not  stopped,  though  it  has 
made  aild  promulgated  a  proper  rule 
on  the  subject,  which  is  disobeyed  by 
its  employees  in  this  instance.  Indian- 
apolis &  St.  L.  R.  Co.  v.  People  (1879) 
91  III.  452. 

But  in  State  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1903)  122  Iowa,  22,  101  Am. 
St.  Rep.  254,  96  N.  W.  904,  it  was  held 
that  the  company  was  not  liable  to  a 
•  penalty  where,  because  of  a  defective 
brake,  the  engineer  was  unable  to  stop 
at  a  crossing.  The  penal  clause  of  the 
statute  under  consideration  was  as 
follows:    "Any  engineer  violating  the 


provisions  of  this  section  shall  forfeit 
$100  for  each  offense,  to  be  recovered 
in  an  action  in  the  name  of  the  state 
for  the  benefit  of  the  school  fund,  and 
the  corporation  on  whose  road  the  of- 
fense is  committed  shall  forfeit  the 
sum  of  $200  for  each  offense,  to  be 
recovered  in  like  manner."  With  re- 
spect to  the  statute  the  court  said: 
"But  one  offense  is  denounced  by  it, 
and  that  is  the  omission  of  the  en- 
gineer to  stop  the  train  as  required. 
The  first  sentence  commands  what 
shall  be  done — defines  a  duty ;  the  first 
clause  of  the  second  sentence  imposes 
a  penalty  on  any  engineer  for  'each  of- 
fense' of  omitting  such  duty;  the  sec- 
ond clause  of  the  second  sentence 
adds  a  penalty  against  the  corpora- 
tion 'on  whose  road  such  offense  is 
committed.'  To  what  do  these  last 
words  refer?  Manifestly,  to  the  of- 
fense of  which  the  engineer  is  guilty. 
No  other  is  mentioned  in  the  section. 
The  statute  cannot  be  fairly  read 
otherwise.  The  thought  seems  to  have 
been  that,  as  the  engineer  controls  the 
train,  the  fault  in  failing  to  stop  as  re- 
quired is  primarily  his,  and  secondari- 
ly that  of  the  company  for  which  he 
acts.  There  is  no  ground  for  holding 
that  the  company  may  be  liable  inde- 
pendent of  any  fault  of  the  engineer. 
The  forfeiture  of  the  corporation  is 
made  to  depend  upon  his  guilt  of  the 
offense  defined,  and  upon  that  only." 

tt  has  been  held  that  it  is  competent 
for  a  public  service  commission  to 
make  an  order  requiring  a  railroad  to 
comply  with  a  stop  statute  at  a  par- 
ticular crossing  at  which  the  statute 
has  been  disobeyed  habitually.  Rail- 
road &  Warehouse  Commission  v. 
Great  Northern  R.  Co.  (1914)  124 
Minn.  633, 144  N.  W.  771.   W.  A.  S. 
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MARY  J.  HOLLOWAY 

V. 

PEOPLE'S  WATER  COMPANY,  Appt 

(Two  Cases.) 
Mmtuas  Supreme  Court— May  19,  1917. 

(100  Kan.  414,  167  Pac.  265.) 

Definition  —  restitution  —  purging  contempt. 

1.  "Restitution,"  as  used  in  §  260  of  the  Civil  Code  (Gten.  Stat.  1915, 
I  7158),  when  applied  to  the  situation  here  presented,  means  to  restore, 
reimburse,  or  msJce  good. 

[See  note  on  this  question  beginning  on  page  169.] 


Appeal  —  immaterial  error. 

2.  The  admission  in  evidence  of  a 
certain  deposition  and  letter,  if  error,  ■ 
was  immaterial 

Jndgment     —     reserved     power    to 
change. 

3.  That  portion  of  the  decree  of  May 
13,  1912,  retaining  the  cause  "for  fur- 
ther orders  should  the  same  be  deemed 
necessary  in  the  future,  to  in  justice 
and  equity  conserve  and  protect  the 
rights  of  resi)ective  parties  hereto," 
left  the  court  with  jurisdiction  to 
modify  or  change  such  decree  at  a  sub- 
sequent term  and  before  final  dismissal 
of  the  suit. 

Evidence  —  sufBdency. 

4.  The  evidence  supports  the  findings 
and  decrees  and  orders  of  the  trial 
court. 

Headnotes  by  West,  J. 


Contempt  —  fin6  —  destination. 

5.  Under  §  6  of  article  6  of  the  Con- 
stitution (Gen.  Stat.  1915,  §  208)  the 
fine  for  contempt  in  violating  an  in- 

,  junction  goes  to  the  support  of  common 
schools,  although  the  proceeding  to  pun- 
ish for  such  contempt  was  in  this  case 
civil  rather  than  criminal. 

Injunction  —  violation  —  punishment. 

6.  For  violation  of  the  injunction  it 
was  proper  to  fine  the  defendants  and 
also  to  require  them  to  pay  the  plain- 
tiff the  sum  named  to  compensate  her 
for  her  expenses  incurred  in  the  prose- 
cution of  her  action. 

Appeal  —  error  in  nomenclature. 

7.  While  it  was  incorrect  and  there- 
fore erroneous  to  call  such  payment  a 
fine,  to  reverse  for  this  misuse  of  the 
word  "fine"  would  be  an  excess  of 
nicely,  and  hence  the  judgment  as  cor- 
rectly construed  is  affirmed. 


Appeal  by  defendant  from  decrees  of  the  District  Court  for  Woodson 
County  in  favor  of  plaintiff  in  consolidated  actions  brought  to  enjoin 
defendant  from  permitting  water  to  escape  from  its  pipes  and  tank  in 
such  a  manner  as  to  fall  on  plaintiff's  property,  and  charging  it  with 
indirect  contempt  in  permitting  the  overflow.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  GUes  H.  Lamb  and  W.  E.  rum,  76  Kan.  884,  92  Pac.  306;  2S 
Hogneland,  for  appellant:  Cyc.  861,  862;  Martindale  ▼.  Battey,  73 


The  motion  to  vacate  and  modify  was 
improper,  no  evidence  should  have  been 
received  thereon,  and,  when  received,  it 
should  have  been  disposed  of  on  de- 
mnrrer. 

Fisher  v.  Montgomery,  87  Kan.  687, 
125  Pac  61;  Vail  v.  School  Dist.  86 
Ian.  808, 122  Pac  886;  Lewis  v.  Wood- 
2  A.L.K.— 11. 


Kan.  92,  84  Pac  627. 

The  lower  court  had  no  power  to  an- 
nul, vacate,  set  aside,  and  hold  for 
naught  the  judgment  of  May  13,  1912, 
that  judgment  having  been  rendered 
with  ^1  the  solemnity  usually  surround- 
ing the  rendition  of  judgments. 

Chapman  v.  Western  Irrig.  Co.  76 
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Kan.  765,  90  Pac.  284;  citing  State  ex 
rel.  Minard  v.  Sowders,  42  Kan.  812, 
22  Pac.  426;  Johnson  v.  Jones,  58  Kan. 
745,  51  Pac.  224;  Com.  v.  Weymouth, 
2  Allen,  147,  79  Am.  Dec.  776;  Crothers 
V.  Boss,  15  Ala.  800 ;  Lattimer  v.  Ryan, 
20  Cal.  628;  Fix  v.  Quinn,  75  111.  232; 
McManama  t.  Garnett,  3  Met.  (Ky.) 
517;  Pormann  v.  Frede,  72  Wis.  226, 
39  N.  W.  385;  Fisher  v.  Montgomery, 
87  Kan.  687,  125  Pac.  61. 

Where  there  is  no  allegation  of  in- 
solvency and  no  showing  is  made  that 
defendant  is  not  amply  able  to  respond 
in  damages,  no  injunction  will  lie. 

Miller  v.  Burket,  182  Ind.  469,  S2 
N.  E.  309. 

Statements  in  a  motion  for  new  trial 
that  the  decision  of  the  court  is  not 
sustained  by  efficient  evidence  and  is 
contrary  to  law  are  sufficient  to  present 
the  case  for  review. 

Pratt  V.  Kelley,  24  Kan.  Ill;  Gruble 
V.  Ryus,  23  Kan.  195;  Gilmore  v.  Bank 
of  Garnett,  10  Kan.  App.  496. 

Courts  are  not  disposed  to  interfere- 
by  injunction  to  prevent  the  erection 
or  maintenance  of  property  built  or 
operated  to  promote  public  convenience. 

Harrison  v.  Brooks,  20  Ga.  544; 
Barnes  v.  Calhoun,  37  N.  C.  (2  Ired. 
Eq.)  199;  Atchison,  T.  &  S.  F.  R.  Co. 
v.  Armstrong,  71  Kan.  366,  1  L.R.A. 
(N.S.)  113,  114  Am.  St.  Rep.  474,  80 
Pac.  978;  Carroll  v.  Wisconsin  C.  R. 
Co.  40  Minn.  168,  41  N.  W.  661;  Parrot 
v.  Cincinnati,  H.  &  D.  R.  Co.  10  Ohio 
St.  624;  Phillips  v.  Lawrence  Vitrified 
Brick  &  Tile  Co.  72  Kan.  643,  2  L.R.A. 
(N.S.)  92,  82  Pac.  787;  Daniels  v. 
Keokuk  Waterworks,  61  Iowa,  549,  16 
N.  W.  705;  McCaffrey's  Appeal,  105  Pa. 
257;  Sanderson  v.  Pennsylvania  Coal 
Co.  86  Pa.  401,  27  Am.  Rep.  711,  11 
Mor.  Min.  Rep.  60;  Rhodes  v.  Dunbar, 
57  Pa.  274,  98  Am.  Dec.  221;  Daughtry 
V.  Warren,  85  N.  C.  136;  Goodall  v. 
Crofton,  33  Ohio  St.  271,  31  Am.  Rep. 
535;  Gilbert  v.  Showerman,  23  Mich. 
448;  Louisville  Coffin  Co.  v.  Warren,  . 
78  Ky.  400;  Green  v.  Lake,  64  Miss. 
540,  28  Am.  Rep.  378. 

Contempt  proceedings  are  criminal 
in  their  nature. 

6  R.  C.  L.  p.  530,  §  43,  note  9;  State 
V.  Dent,  29  Kan.  416 ;  Hayes  v.  Fischer, 
102  U.  S.  121,  26  L.  ed.  95. 

Messrs.  6.  R.  Stephenson  and  Frank 
G.  Drenning,  for  appellee: 

Injunction  is  a  proper  remedy  to  pre- 
vent the  discharge  of  water  upon  the 
premises  of  another  when  said  water  is 
accumulated  by  artificial  means. 


40  Cyc.  656,  T  2;  Parker  v.  Larsen, 
86  Gal.  237,  21  Am.  St.  Rep.  30,  24 
Pac.  989 ;  Davis  v.  Niagara  Falls  Tower 
Co.  171  N.  Y.  336,  57  L.R.A.  545,  89 
Am.  St.  Rep.  817,  64  N.  E.  4;  Ruber 
V.  Stark,  124  Wis.  367,  109  Am.  St. 
Rep.  937,  102  N.  W.  12,  4  Ann.  Cas. 
340;  Jutte  v.  Hughes,  67  N.  Y.  272; 
Louisville  &  N.  R.  Co.  v.  Franklin,  170 
Ky.  645,  186  S.  W.  643;  Bailey  v,  Chi- 
cago, St.  P.  M.  &  0.  R.  Co.  25  S.  D. 
200,  126  N.  W.  268;  McCabe  v.  New 
York  C.  &  H.  R.  R.  Co.  139  App.  Div. 
698,  124  N.  Y.  Supp.  652;  Cronin  v. 
Payne,  157  Mich.  104,  121  N.  W.  290; 
Johnson  v.  Ruth,  144  Iowa,  693,  123  N. 
W.  326 ;  Keif  er  v.  Shambaugh,  99  Neb. 
717,  157  N.  W.  634;  Northern  P.  R. 
Co.  V.  Cunningham,  103  Fed.  709;  Syl- 
vester V.  Jerome,  19  Colo.  128,  34  Pac. 
760. 

The  law  does  not  authorize  the  water 
company  to  create  and  continue  a  pri- 
vate nuisance. 

State  V.  Concordia,  78  K»n.  255,  20 
L.R.A.(N.S.)  1050,  96  Pac  487;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Armstrong, 
71  Kan.  366,  1  L.R.A.(N.S.)  113,  114 
Am.  St.  Rep.  474,  80  Pac.  978. 

Flooding  premises  by  overflows  from 
a  water  tank  is  a  private  nuisance. 

29  Cyc.  1178;  Farnham,  Waters,  §§ 
431,  982;  Norman  v.  Ince,  8  Okla.  412, 
58  Pac.  632,  6  Am.  Neg.  Rep.  681; 
Defiance  Water  Co.  v.  dinger,  54  Ohio 
St.  538,  32  L.R.A.  736,  44  N.  E.  238; 
Reinhart  v.  Sutton,  58  Kan.  726,  51 
Pac.  221;  Hazeltine  v.  Edgmand,  35 
Kan.  213,  57  Am.  Rep.  157,  10  Pac. 
544;  Baltimore  Breweries'  Co.  v.  Ram:- 
stead,  78  Md.  501,  27  L.R.A.  294,  28 
Atl.  273;  Aldworth  v.  Lynn,  153  Mass. 
53,  10  L.R.A.  210,  25  Am.  St.  Rep.  608, 
26  N.  E.  229;  Davis  v.  Niagara  Falls 
Tower  Co.  171  N.  Y.  839,  57  L.R.A, 
545,  89  Am.  St.  Rep.  817,  64  N.  E.  4. 

Intent  and  negligence  in  creating 
and  continuing  a  nuisance  are  imma- 

29  Cyc.  1154B,  1155C;  Brady  v.  De- 
troit Steel  &  Spring  Co.  102  Mich.  277, 
26  L.R.A.  175,  60  N.  W.  687;  High,. 
Inj.  §  746;  Reinhart  v.  Sutton,  58  Kan. 
726,  51  Pac  221. 

Neither  is  lack  of  intent  or  malice 
or  negligence  any  defense  for  the  viola- 
tion of  an  injunction. 

Thompson  v.  Pennsylvania  R.  Co.  48 
N.  J.  Eq.  105,  21  Atl.  182;  3  Enc  Ev. 
462,  T  3;  Thistlethwaite  v.  State,  149 
Ind.  319,  49  N.  E.  156;  High,  Inj.  1416, 
1417. 

Punishment  for  violation  of  an  in- 
junction is  a  civil,  and  not  a  criminal,. 
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action,  and  part  of  the  fine  may  be 
paid  complainant. 

Merchants'  Stock  &  Grain  Co.  y> 
Board  of  Trade,  109  C.  G.  A.  230,  187 
Fed.  398;  Kreplik  ▼.  Couch  Patents  Co. 
Ill  C.  C.  A.  381,  190  Fed.  669;  More- 
house V.  Giimt  Powder  Co.  124  C.  C. 
A.  158,  206  Fed.  27;  Re  Independent 
Pub.  Co.  228  Fed.  790;  Gompers  v. 
Back's  Stove  &  Range  Co.  221  U.  S. 
441,  445,  66  L.  ed.  805,  807,  34  L.R.A. 
(N.S.)  874,  31  Sup.  Ct.  Rep.  492;  Re 
Christensen  Engineering  Co.  194  U.  S. 
458,  48  L.  ed.  1072,  24  Sup.  Ct.  Rep. 
729;  Bessette  v.  W.  B.  Conkey  Co.  194 
U.  S.  324,  48  L.  ed.  997,  24  Sup.  Ct. 
Rep.  665;  Costilla  Land  &  Invest.  Co. 
V.  Allen,  15  N.  M.  528,  110  Pac.  847; 
Re  McCormick,  132  App.  Div.  921,  117 
N.  Y.  Supp.  70 ;  Gorham  v.  New  Haven, 
82  Conn.  153,  72  Atl.  1012;  O'Brien  v. 
People.  216  111.  354,  108  Am.  St.  Rep. 
219,  75  N.  E.  108,  3  Ann.  Cas.  966; 
People  v.  Diedrich,  141  111.  665,  30  N. 
E.  1038;  Re  Nevitt,  54  C.  C.  A.  622, 
117  Fed.  448. 

West,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  who  resides  and 
owns  property  in  block  17  in  the  city 
of  Yates  Cen^r,  sued  the  water 
company  to  enjoin  it  and  its  officers, 
agents,  and  employees  from  permit- 
ting water  to  escape  from  its  pipes 
and  tank  in  sudi  a  manner  as  to  fall 
upon  her  property,  alleging  that  on 
numerous  occasions  her  premises 
had  been  flooded  by  the  overflow  of 
the  steel  tank  of  the  defendant,  sit- 
uated in  block  17.  The  court  found 
that  the  company  had  repeatedly 
caused  its  tank  to  overflow  the  plain- 
tiffs premises  to  her  inconvenience 
and  damage,  sometimes  by  the  un- 
avoidable clogging  of  valves  or  oth- 
er natural  causes,  and  at  numerous 
times  from  lack  of  care  on  the  part 
of  its  employees,  and  ordered  that 
the  company,  its  officers  and  anyone 
acting  for  or  in  its  behalf,  be  en- 
join^ to  exercise  due  care  in  the 
famishing  and  adjustment  of  the 
machinery  and  appliances  at  and 
about  the  water  plant  and  tank  to 
prevent  the  overflow  of  the  latter 
w  as  to  overflow  or  otherwise  injure 
the  property  of  the  plaintiff;  that 
if  by  injury  or  accident  to  the  ma- 
chinery, or  by  failure  of  the  appli- 


ances at  the  power  house  to  regis- 
ter the  altitude  of  water  in  the  tank, 
the  company  and  its  employee* 
should  have  no  actual  knowledge  or. 
notice  of  such  overflow,  then  upon 
notice  given  it  the  defendant  was  re- 
quired to  take  proper  steps  to  place 
such  machinery  and  appliances  in 
order,  and  stop  and  prevent  such 
overflow.  It  was  further  ordered 
that  they  be  restrained  and  enjoined 
from  wantonly,  maliciously,  reck- 
lessly or  carelessly  causing  or  per- 
mitting such  overflow.  The  last 
paragraph  of  the  decree  was  in 
these  words: 

"It  is  further  considM>ed',  ordered, 
adjudged,  and  decreed  that  this 
cause  be  retained  by  the  court  for 
further  orders  should  same  be 
deemed  necessary  in  the  future,  to 
in  justice  and  equity  properly  con- 
serve and  protect  the  rights  of  re- 
spective parties  hereto." 

After  the  close  of  the  term  the 
plaintiff  filed  a  motion  to  vacate  and 
modify  the  decree  and  to  render  an- 
other in  lieu  thereof,  setting  up  that 
since  May  13,  1912,  the  defendant* 
had  caused,  suffered,  and  permitted 
its  tank  to  overflow  large  quantities 
of  water  upon  her  land  twelve  dif- 
ferent times.  This  motion  was  sup- 
ported by  the  affidavits  of  two  wit- 
nesses, who  testified  to  numerous 
overflows  since  the  date  of  the  de- 
cree. The  defendant  sought  to  show 
that  instructions  had  been  given  to 
its  employees  to  use  more  than  ordi- 
nary precaution  to  prevent  overflow 
and  that  the  best  known  appliances 
were  used.  The  decision  on  the  mo- 
tion was  rendered  July  14, 1913,  en- 
joining the  company,  its  officers  or 
agents,  or  anyone  acting  on  its  be- 
half, from  so  operating  its  ma- 
chinery, appliances,  and  water  tank 
as  to  cause  an  overflow  upon  the 
plaintiff's  premises,  and  modifying- 
the  decree  of  injunction  rendered 
May  13,  1912,  so  as  to  conform  to 
the  later  decree;  From  this  an  ap- 
peal was  taken,  the  record  reciting 
the  filing  of  a  motion  for  a  new  triaf 
and  its  denial.  It  is  contended  that 
no  record  of  such  motion  can  be 
found,  but  owing  to  the  recital  in 
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the  abstract  and  the  statements  of 
counsel  upon  l^e  arg^ument,  and 
later  by  affidavits,  it  must  be  deemed 
.  that  such  motion  was  filed  and  over- 
ruled. March  21,  1914,  the  plain- 
tiff filed  accusations  against  the 
president  and  general  manager, 
charging  them  with  indirect  con- 
tempt by  repeatedly  permitting  the 
tank  to  overflow  on  the  premises  of 
the  plaintiff  on  some  seventeen  difr 
ferent  dates,  and  charging  that 
each  of  these  officers  wholly  neglect- 
ed to  give  proper  supervision  to 
the  pumping  and  storing  of  water 
in  the  tank  by  neglecting  to  put  in 
an  electric  altitude  gauge,  and  whol- 
ly failed  to  make  any  provision 
whatever  to  prevent  overflow,  and 
failed  to  have  an  employee  on  duty 
at  all  times  when  pumping  water 
into  the  tank  to  receive  telephone 
calls  when  the  tank  overflowed,  and 
failed  to  prevent  such  overflows  aft- 
er being  notified  on  two  days  men- 
tioned Mid  on  other  days  referred 
to.  Respondents  moved  to  strike 
from  the  accusations  certain  por- 
tions thereof,  which  motion  was 
overruled;  whereupon  they  moved 
to  quash  the  accusations,  which  mo- 
tion was  likewise  overruled;  also  a 
demurrer,  after  which  they  filed 
tiieir  verified  answer  denying  any 
violation  of  the  court's  injunction 
or  any  wish  or  desire  to  violate  it, 
and  asserting  their  will  and  wish  to 
"sustain  the  general  scheme  of  good 
government,  including  respect  and 
submission  to  all  orders  and  judg- 
ments of  all  courts  of  acknowleged 
and  accredited  jurisdiction  until 
such  orders  or  judgments  were  and 
are  properly  modified,  set  aside,  or 
reversed,  according  to  the  regular 
order  and  proceeding  of  law,  and  in 
particular,  tiie  orders  and  judg- 
ments of  this  court  as  the  court  of 
general  jurisdiction  within  and  for 
the  judicial  district  wherein  defend- 
ant company  is  located  and  operat- 
ing, and  that  all  orders  and  judg- 
ments of  this  court  have  been 
complied  with  to  the  full  and  ut- 
most extent." 

Further,  that  they  were,  with  the 
exercise  of  all  human  care,  unable  to 


comply  with  the  decree,  and  if  there 
had  been  a  seeming  violation  it  was 
because  it  was  not  within  their  pow- 
er to  prevent  such  apparent  non- 
compliance. Then  followed  a  state- 
ment as  to  the  franchise  and  func- 
tion of  the  defendant,  its  duties  and 
requirements,  and  an  assertion  that 
the  tank  was  equipped  with  the  most 
practically  scientific  and  perfect  de- 
vice for  automatically  cutting  off 
the  service  that  could  be  procured 
or  placed  thereon.  They  also  al- 
leged that  the  com](kany  had  ap- 
pealed from  the  decree  on  which  the 
accusations  were  based,  and  charged 
that  the  latter  were  made  from 
"spite,  viciousness,  and  antagonism 
as  to  defendant  company  and  the 
public  in  general."  The  accusations 
were  heard  by  the  court  and  the  tes- 
timony of  five  witnesses  for  the 
plaintiff  was  produced^  Various 
overflows  were  described,  some  of 
which  extended  to  the  premises  of 
the  plaintiff,  who  testified  that  the 
tank  overflowed  March  3,  7,  8,  and 
10,  1914,  and  October  10,  1913. 

"It  ran  over  in  great  quantities, 
it  was  so  wet  all  over  my  yard  that 
the  children  got  their  feet  wet, 
water  was  sprinkling  all  over  my 
yard.  My  yard  was  all  covered  with 
water  on  the  7th.  It  ran  over  again 
on  the  8th  and  twice  on  Sunday. 
That  was  in  March,  1914.  It  de- 
layed me  making  garden.  It  made 
it  so  wet  I  had  to  put  on  my  rubbers 
to  get  out." 

A  demurrer  to  the  evidence  was 
overruled,  and  respondents  testified 
as  to  the  efforts  they  had  made  to 
prevent  overflow.  The  president 
stated  that  he  had  studied  practi- 
cally all  the  schemes  to  keep  tanks 
from  overflowing,  and  had  tried 
very  hard  to  keep  this  tank  from 
overflowing  and  had  not  knowingly 
or  intentionally  permitted  it  to  over- 
flow. The  general  manager  testi- 
fied that  he  had  received  no  com- 
plaint from  the  plaintiff  of  any 
overflow,  that  he  had  the  valve  re- 
placed on  occasion  of  leakage  at  one 
time,  and  had  instructed  the  pump- 
ers that  the  tank  must  not  overflow, 
that  it  was  necessary  to  keep  it  prac- 
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ticaUy  fuH  to  give  pressure  for  fire 
prot«:tion,  and  he  knew  of  no  me< 
chanical  device  that  would  abso- 
lute^ prevent  overflow.  In  rebuttal 
a  deposition  was  offered  and  ob- 
jected to.  The  ruling  on  the  objec- 
tion was  reserved  and  the  deposi- 
tion was  read.  This  described  a  cer- 
tain valve  the  witness  claimed  would 
prevent  overflow  "as  near  as  any- 
thing automatic  can  do  so."  The 
plaintiff  then  offered  in  evidence  a 
letter  from  the  company  making  or 
selling  this  valve,  which  letter  was 
addressed  to  the  plaintiff's  attorney 
and  set  forth  the  merits  of  the  de- 
vice, which  letter  was  objected  to 
but  read,  the  ruling  on  its  admis- 
sion being  reserved.  The  president 
testified  tiiat  he  had  never  heard  of 
but  one  valve  of  the  kind  described 
in  use  in  this  country  and  that  one 
did  not  work  correctly.'  The  ab- 
stract recites  that  no  evidence  of 
negligence,  wantonness,  wilfulness, 
or  intention  was  offered  by  the 
plaintiff.  The  court  found  the  com- 
pany and  the  respondent's  president 
and  general  nuuiager  guilty  of  in- 
direct contempt  as  charged. 

"It  is  therefore  considered,  or- 
dered, and  adjudged  that  the  de- 
fendants pay  a  fine  of  One  Hundred 
Dollars  ($100)  and  it  is  further  con- 
sidered, ordered,  and  adjudged  that 
of  such  fine  $75  thereof  be  paid  to 
Mary  J.  Holloway,  plaintiff ,  to  com- 
pensate her  for  expenses  incurred 
in  the  prosecution  of  her  action." 

From  this  order  the  respondents 
appeal,  and  the  two  appeals,  the  two 
causes  having  been  consolidated, 
were  presented  and  are  considered 
together. 

Twenty  specifications  of  error  are 
urged  covering  the  various  rulings 
in  all  the  hearings  referred  to, 
including  considerable  complaint 
about  the  insufiiciency  of  the  accu- 
sations filed  in  the  contempt  mat- 
ter. The  main  contentions  how- 
ever, center  around  the  notion  that 
the  first  injunction  was  a  finality 
and  the  attempt  of  the  court  to  h5>J[d 
the  case  open  for  future  orders  was 
a  nullity;  the  alleged  error  in  open- 
ing up  and  modifying  this  decree  at 


Appeal— !■>- 
Buttertol  error. 


a  subsequent  term,  the  insufidciency 
of  the  evidence  to  warrant  the  judg- 
ment rendered  in  the  contempt  prOf 
ceeding,  and  the  alleged  invalidity 
of  that  portion  of  the  judgment  re- 
quiring three  fourths  of  llie  fine  to 
be  paid  to  the  plaintiff. 

Serious  complaint  is  made  of  ad- 
mission in  evidence  in  the  injunc- 
tion matter  of  a  deposition  and  let- 
ter. It  is  necessary  only  to  say  that 
in  such  a  trial  be- 
fore the  court  with- 
out a  jury  an  ex- 
amination of  their  contents  shows 
that  they  could  not  have  had  any 
prejudicial  effect,  and  if  .any  error 
was  committed  (Gen.  Stat.  1916, 
§  3107  )  it  was  immaterial. 

Stress  is  laid  on  the  public-service 
nature,  functions,  and  requirements 
of  the  defendant  water  pompany  and 
on  the  doctrine  that  its  duties  to  the 
inhabitants  of  Yat^  Center  are 
paramount  to  the  rights  of  adjacent 
property  owners  who  may  in  a 
slight  degree  be  damaged  or  incon- 
venienced by  leakage  or  overflows. 
On  the  other  hand,  attention  is 
called  to  ^numerous  decisions  that 
the  duties  of  a  water  company  do  not 
authorize  or  justify  the  creation  of 
a  private  nuisance.  With  both  these 
doctrines  we  are  in  full  accord,  and 
the  appeal  will  be  considered  in  the 
light  of  both  theories,  which  are  not 
only  well  established  but  harmoni- 
ous. 

No  attempt  will  be  made  to  set- 
tle the  dictionary  question  as  to 
whether  the  decree  of  May  13, 1912, 
was  final  or  interlocutory.  Defini- 
tions do  not  always  define.  The 
journal  entry  bears  abundant  evi- 
dence on  its  face  of  judicial  inten- 
tion to  put  the  parties  in  proper  re- 
lation to  each  other,  or  at  least  re- 
quire them  to  act  in  such  relation, 
retaining    full    ju-  j.«,„..«_ 

nSdlCtlOn     to     make    re»erve«    power 

other    or    different  *"  ""—»•• 
orders  as  future  *exigencies  might 
arise.    Judge  Story  in  his  work  on 
Equity  Jurisprudence,  vol.  1,  13th 
ed.  p.  21,  said : 

"But  courts  of  equity  are  not  so 
restrained.      AJtiiough    they    have 
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prescribed  forms  of  proceeding,  the 
latter  are  flexible,  and  may  be  suited 
to  the  different  postures  of  cases. 
They  may  adjust  their  decrees  so  as 
to  meet  most,  if  not  all,  of  these 
exigencies;  and  they  may  vary,  qual- 
ify, restrain,  and  model  the  remedy 
80  as  to  suit  it  to  mutual  and  ad- 
verse claims,  controlling  equities, 
and  the  real  and  substantial  rights 
of  all  the  parties.  ...  So  that 
one  of  the  most  striking  and  dis- 
•  tinctive  features  of  courts  of  equity 
is  that  they  can  adapt  their  decrees 
to  all  the  varieties  of  circumstances 
which  may  arise,  and  adjust,  them 
to  all  the  peculiar  rights  of  all  the 
parties  in  interest." 

"Sometimes  the  character  of  the 
•decree  as  final  or  interlocutory  may 
be  affected  by  what  the  decree  itself 
declares  in  this  regard,  as  indicat- 
ing the  purpose  of  tiie  court  with  re- 
spect to  further  proceedings ;  but  if 
the  decree  is  in  its  effect  necessarily 
interlocutory,  it  cannot  be  made 
final  by  any  phraseology  or  style 
tending  to  so  characterize  it."  16 
Cyc.  472. 

"The  injunction  should  be  broad 
enough  to  cover  the  whole"  case,  but 
it  may  be  granted  as  to  part  df  the 
bill  and  refused  as  to  the  rest.  It 
may,  in  a  proper  case,  provide  for 
a  modification  of  the  injunction 
when  changed  conditions  require  it." 
22  Cyc.  966. 

The  court  is  one  of  general  juris- 
diction and  had  unquestioned  juris- 
diction of  the  parties  and  the. sub- 
ject-matter, and  as  in  any  other  case 
questions  of  continuance  or  dismis- 
sal were  matters  very  largely  of 
discretion,  and  it  would  go  counter 
to  its  plain  intention  and  equally 
plain  prerogative  to  hold  that  the 
order  made  concerning  the  manage- 
ment of  this  plant  by  the  defendant 
caused  the  jurisdiction  of  the  court 
to  end  with  the  ending  of  the  term. 

Reading  the  record  in  cold  blood, 
uncolored  by  th?  manifest  feeling 
of  impatience  with  the  plaintiff  and 
with  the  result  of 
«fflc12SS7.  the    hearings    pos- 

sessed by  the  de- 
fendants, we  have  no  difficulty  in 


holding  that  the  evidence  warranted 
the  court  in  decreeing  the  defend- 
ants to  be  in  contempt.  Nothing 
has  been  suggested  and  nothing  oc- 
curs from  examination  and  reflec- 
tion constituting  a  sufficient  excuse 
for  the  repeated  interference  with 
the  plaintiff's  premises  by  the  over- 
flow of  the  defendants'  tuik.  Find- 
ing that  she  had  been  so  many  times 
before,  during  and  after  judgment, 
confronted  with  a  condition  amount- 
ing to  the  maintenance  of  a  nui- 
sance, it  was  in  accordance  with  her 
rights  and  no  impairment  of  defend- 
ants' rights  that  adjudication  of 
contempt  was  made. 

We  cannot  agree  with  the  defend- 
ants that  the  proceeding  was  crimi- 
nal in  its  nature,  in  the  sense  of  a 
prosecution  for  crime,  for,  while  the 
status  provides  that  "the  trial  shall 
proce«id  upon  testimony  produced  as 
in  criminal  cases,  and  the  accused 
shall  be  entitled  to  be  confronted 
with  the  witnesses  against  him" 
(Gen.  Stat  1915,  §  3107),  the  pro- 
ceeding in  this  case  was  not  for  the 
purpose  of  enforcing  the  criminal 
statutes,  but  for  the  vindication  of 
the  plaintiff's  rights  to  be  let  alone 
and  live  untroubled  by  repeated 
overflows  of  her  property  caused  by 
the  acts  or  carelessness  of  the  de- 
fendants. The  segis  of  §  6  of  article 
6  of  the  Constitution  is  raised  and 
thus  quoted  in  defendants'  brief: 
"That  all  fines  shall  go  to  the  school 
of  the  county  in  which  the  money  is 
paid  or  fine  collected,  for  the  sup- 
port of  the  common  schools." 

The  correct  reading  is:  •  "And 
the  proceeds  of  fines  for  any  breach 
of  the  penal  laws  shall  be  exclusive- 
ly applied  in  the  several  counties 
in  which  the  money  is  paid  or  fines 
collected,  to  the  support  of  common 
schools."    Gen.  Stat.  1915,  §  208. 

Violation  of  a  temporary  injunc- 
tion was  by  the  circuit  court  of  ap- 
peals of  the  eighth  circuit  held  to 
be  civil,  and  not  criminal  contempt, 
in  Merchants'  Stock  &  Grain  Co.  v. 
Board  of  Trade,  109  C.  C.  A.  230, 
187  Fed.  398,  citing  numerous  au- 
thorities. To  a  similar  effect  is 
Kreplik  v.  Couch  Patents  Co.  Ill 
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•  C.  C.  A.  381,  190  Fed.  565;  More- 
house V.  Giant  Powder  Co.  124- C. 
C.  A.  158, 206  Fed.  24 ;  and  Bessette 
V.  W.  B.  Conkey  Co.  194  U.  S.  324, 
48  L  ed.  997,  24  Sup.  Ct.  Rep.  665. 
See  also  Gompers  v.  Buck's  Stove 
&  Range  Co.  221  U.  S.  418,  55  L.  ed. 
797,  34  L.RJ^..(N.S.)  874,  31  Sup. 
Ct.  Rep.  492;  and  O'Brien  v.  People, 
216  111.  354,  108  Am.  St  Rep.  219, 
75  N.  E.  108,  3  Ann.  Cas.  966.  In 
the  Merchants'  Stock  &  Grain  Co.  v. 
Board  of  Trade  Case  it  was  said  in 
the  opinion :  "The  truth  is  that  sub- 
stantial benefit  to  a  private  party 
preponderating  over  that  to  the  gov- 
ernment is  the  distinguishing  char- 
acteristic of  a  civil  contempt,  and 
that  benefit  is  often  as  great  and 
it  arises  as  frequently  from  judg- 
ments for  contempts  for  disobedi- 
ence of  a  prohibitory  as  of  a  man- 
datory order  or  judgment."  (p. 
400.) 

In  the  Bessette  Case  the  Supreme 
Court  quoted  from  Judge  Sanborn's 
opinion  in  Re  Nevitt,  54  C.  C.  A. 
622,  117  Fed.  448,  with  approval: 

"Proceedings  for  contempts  are 
of  two  classes;  those  prosecuted  to 
preserve  the  power  and  vindicate 
the  dignily  of  the  courts  and  to  pun- 
ish for  disobedience  of  their  orders, 
and  those  instituted  to  preserve  and 
enforce  the  rights  of  private  parties 
to  suits,  and  to  compel  obedience  to 
orders  and  decrees  made  to  enforce 
the  rights  and  administer  the  reme- 
dies to  which  the  court  has  found 
them  to  be  entitled.  The  former  are 
criminal  and  punitive  in  their  na- 
ture, and  the  government,  the 
courts,  and  the  people  are  interested 
in  their  prosecution.  The  latter  are 
civil,  remedial,  and  coercive  in  their 
nature,  and  the  parties  chiefly  in  in- 
terest, in  their  conduct  and  prose- 
cution, are  the  individuals  whose 
private  rights  and  remedies  they 
were  instituted  to  protect  or  en- 
force." 194  U.  S.  328,  48  L.  ed. 
1002,  24  Sup.  Ct.  Rep.  665. 

"It  may  not  be  always  easy  to 
classi:^  a  particular  act  as  belong- 
ing to  either  one  of  these  two 
classes.  It  may  partake  of  the  char- 
acteristics of  both.     A  significant 


and  generally  determinative  feature 
is  that  the  act  is  by  one  party  to  a 
suit  in  disobedience  qf  a  special  or- 
der made  in  behalf  of  the  other." 
p.  329. 

Very  recently  (Barton  v.  Barton, 
99  Kan.  727,  163  Pac.  179),  we  had 
occasion  to  consider  a  cognate  ques- 
tion,— contempt  for  violating  an  or- 
der made  in  a  divorce  case  for  ex- 
penses and  support  of  a  minor  child. 
It  was  there  said  the  primary  ob- 
ject of  the  proceeding  was  to  pro- 
tect private  rights,  and  only  inci- 
dentfjly  to  vindicate  the  authority 
of  the  law :  "While  the  punishment 
of  such  contempt  takes  on  a  crimi- 
nal phase,  it  is  really  remedial  in 
character  and  is  sometimes  desig- 
nated as  a  civil  contempt."    p.  728. 

So  it  can  hardly  be  said  that  the 
fine  in  question  was  by  the  constitu- 
tional provision  referred  to  required 
to  be  paid  to  the  county  for  the  sup- 
port of  common  schools.  But  in 
1868  the  legislature  enacted  §  8257 
of  the  General  Statutes  of  1915,  re- 
quiring that  "all  fines  and  penal- 
ties imposed  and  all  forfeitures  in- 
curred in  any  county  shall  be  paid 
into  the  treasury  thereof,  to  be  ap- 
plied to  the  support  of  the  common 
schools." 

Regardless  of  the  Constitution, 
this  would  require  any  fine  imposed 
to  be  thus  applied;  but  at  the  same 
time  the  legislature  enacted  §  7158, 
a  slight  verbal  change  being  made 
in  1909,  providing  that  for  viola- 
tion of  an  injunction  the  guilty  par- 
ty may  be  required  "to  pay  a  fine 
not  exceeding  $200,  to  make  imme- 
diate restitution  to  the  party  in- 
jured, and  give  further  security  to 
obey  the  injunction;  or,  in  default 
thereof,  he  may  be  committed  to 
close  .custody  until  he  shall  fully  , 
comply  with  such  requirements,  or 
be  otherwise  legally  discharged." 

Under  this  he  may  be  fined,  the 
proceeds  going  to  the  county  school 
fund.  He  may  be  re- 
quired also  to  give  ^^iissirj'.':* 

bond  to  obey  the  in- 
junction even  when   restitotion  is 
not  required,  as  in  State  ex  rel. 
Jackson  v.  Lindsay,  85  Kan.  192, 
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116  Pac.  209.  Quite  naturally  it  is 
complained  that  in  tiiis  instance  the 
court  undertook  to  impose  a  fine 
and  divert  three  fourths  of  it  to  the 
benefit  of  the  plaintiff.  This  con- 
tention is  apparently  borne  out  by 
the  language  of  the  journal  entry. 
There  are  precedents  for  this  sort 
of  a  judgment.  In  Merchants' 
Stock  &  Grain  Co.  v.  Board  of  Trade, 
109  C.  C.  A.  230,  187  Fed.  398,  the 
defendants  were  adjudged  to  pay  a 
fine,  three  fourths  to  the  complain- 
ant and  one  fourth  to  the  govern- 
ment. It  was  there  said  that  the 
main  effect  as  well  as  the  object  of 
judgment  for  contonpt  was  "to 
coerce  the  defendants  to  obey  the 
injunction  and  to  cease  their  con- 
tinuing appropriation  of  the  com- 
plainant's property,  and  the  puni- 
tive eleinent  in  it  is  subordinate, 
incidental,  and,  so  far  as  the  dis- 
cussion and  determination  of  this 
question  is  concerned,  negligible." 
p.  402. 

In  Ereplik  v.  Couch  Patents  Co. 
Ill  C.  C.  A.  381,  190  Fed.  565,  the 
first  circuit  court  of  appeals  said:. 
"The  court  holds  that  the  proper 
remedial  relief  for  a  disobedience  of 
an  injunction  in  the  equity  cause  be- 
fore it  would  have  been  to  have  im- 
posed a  fine  for  the  use  of  the  com- 
plainant, measured  in  some  degree 
by  the  pecuniary  injury  caused  by 
the  act  of  disobedience."    p.  569. 

In  Morehouse  v.  Giant  Powder 
Co.  124  C.  C.  A.  158,  206  Fed.  24, 
these  rulings  were  referred  to  with 
apparent  approval.  Also  in  the  case 
of  Re  Independent  Pub.  Co.  228  Fed. 
787.  In  the  Gompers  Case,  221  U. 
S.  418,  55  L.  ed.  797,  34  L.R.A. 
(N.S.)  492,  31  Sup.  Ct.  Rep.  492, 
the  Supreme  Court  said:  "But  as 
^  the  act  of  disobedience  consisted  not 
in  refusing  to  do  what  had'  been 
ordered,  but  in  doing  what  had  been 
prohibited  by  the  injunction,  there 
could  be  no  coercive  imprisonment, 
and  therefore  the  only  relief,  if  any, 
which  'the  nature  of  petitioner's 
case'  admitted,  was  the  imposition 
of  a  fine,  payable  to  the  Buck's  Stove 
&  Range  Company."    p.  449. 

In  Stollenwerk  v.  Klevenow,  151 


Wis.  355,  139  N.  W.  203,  attorneys' 
fees  were  paid  to  the  plaintiff  as  a 
part  of  the  punishment  for  con- 
tempt. "The  employment  of  attor- 
neys meant  assuming  an  obligation 
that  they  be  paid  for  their  services. 
Such  employment  resulted  in  loss 
and  damage  to  the  plaintiffs  to  the 
extent  of  the  amount  they  were  le- 
gally obliged  to  pay  for  such  serv- 
ices. Such  loss  was  occasioned 
solely  by  the  contumacious  conduct 
of  certain  of  the  defendants.  Actual 
loss  and  damage  was  produced  and 
resulted  to  the  plaintiffs  by  reason 
of  the  misconduct  of  which  they 
complained,  .  .  .  and  therefore 
the  court  was  right  in  awarding  in- 
demnity to  the  plaintiffs."    p.  364. 

High  on  Injunctions,  vol.  2,  4tb 
ed.  §  1457,  says :  "And  it  is  a  prop- 
er punishment  to  require  a  party 
who  has  violated  an  injunction  to 
pay  the  actual  damages  which  have 
been  sustained  by  the  plaintiff  by 
reason  of  such  violation,  with  the 
costs  of  the  proceedings  for  con- 
tempt. But  where  there  had  been 
a  clear  and  wilful  violation  of  the 
injunction,  it  was  held  proper  to 
punish  by  a  fine  of  the  amount  of 
the  taxed  costs  and  solicitor's  and 
counsel  fees  incurred  by  defend- 
ant's resistance  to  the  proceedings 
for  attachment  and  in  tiie  proceed- 
ings for  the  taking  of  testimony  as 
to  violation,  the  defendant  to  stand 
committed  until  payment  of  such 
fine.  ...  In  the  Federal  courte, 
however,  the  rule  is  well  estab- 
lished that,  in  imposing  a  fine  for 
the  violation  of  an  injunction,  the 
court  may  direct  the  payment  of 
the  money  or  of  a  portion  thereof 
to  the  aggrieved  party  as  compensa- 
tion for  the  time  and  expense  in- 
volved in  procuring  the  punishment 
for  contempt." 

What  does  the  statute  mean  by 
providing  that  the  guilty  party  may 
be  required  to  make  immediate  res- 
titution to  the  party  injured?  Ac- 
cording to  Webster's  International 
Dictionary,  1911  ed.,  "restitution" 
means :  "Act  of  restoring;  restora- 
tion of  anything  to  its  rightful  own- 
er ;  act  of  making  good,  or  of  giving 
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an  equivalent  for  any  loss,  damage, 
or  injury;  indemnification." 

At  common  law  the  word  was 
used  to  denote  the  return  or  restora- 
tion of  a  specific  thing  or  condition, 
and  the  writ  of  restitution  lay  to 
restore  after  reversal  of  a  -judg- 
ment what  the  party  had  lost. 
Black  gives  the  definition :  -  "In 
equity.  Restitution  is  the  restora- 
tion of  both  parties  to  their  original 
condition  (when  praoticable)  upon 
the  rescission  of  a  contract  for  fraud 
or  similar  cause." 

The  first  meaning  given  by  the 
Oxford  English  dictionary  is :  "The 
action  of  restoring  or  giving  back 
something  to  its  proper  owner,  or 
of  making  reparation  to  one  for  loss 
or  injury  previously  inflicted." 

This  section  of  the  Code  is  taken 
from  the  Ohio  Code,  and  we  have 
been  unable  to  find  any  definition 
of  the  word  by  the  courts  of  that 
state.  Our  statute  (Gen.  Stat.  1915, 
§  10,973,  subd.  2)  requires  words  to 
be  construed  according  to  the  con- 
text and  the  approved  usage  of  the 
language,  but  technical  words  which 
have  acquired  a  peculiar  and  ap- 
propriate meaning  in  law  are  to  be 
construed  according  thereto.  The 
language  used  is  generic  in  charac- 
ter and  does  not  attempt  to  specify 
any  subject,  kind,  or  instance  of 
restitution,  and  it  is  difiicult  if  not 
impossible  to  give  it  any  signifi- 
cance if  it  be  restricted  to  the  tech- 
nical common-law  use  of  the  term. 
If  given  the  ordinary  lay  meaning, 
however,  the  expression  would  mean 


pnrslnc   eoKa 
tempt. 


that  the  defendant  should  make  the 
plaintiff  whole  for  the  loss  he  had 
occasioned  by  his  violation  of  the  in- 
junction. This  seems  less  strained 
and  unnatural  than  to  attribute  to 
the  legislature  the  „  ^  ,,, 
tecnnical  meaning  restitntion— 
which  leaves  the 
expression  as  ap- 
plied to  many  cases  without  any 
practical  meaning  at  all.  It  may 
well  be  said,  therefore,  and  we  hold 
that  in  an  instance  like  this,  in  ad- 
dition to  the  fine,  the  violator  of  the 
injunction  may  be  ,„,„,„tio«- 
required  to  reim-  viotation- 
burse  the  plaintiff  »"»•"««-*• 
for  the  loss  sustained  by  the  viola- 
tion; or  at  least  for  her  costs  in 
bringing  him  before  the  court  to 
answer  therefor.  It  is  true  that, 
strictly  speaking,  this  restitution  or 
reimbursement  is  no  part  of  a  fine, 
but  something  in  addition  thereto, 
and  the  language  used  in  the  jour- 
nal entry  calling  it  all  a  fine  is  in- 
correct, $25  of  it  only  being  fine  and 
the  rest  reimbursement;  the  one 
going  to  the  county  for  the  use  of 
the  schools,  the  other  to  the  plain- 
tiff;  but  it  would  be  A,p«ia— rro- 

an  excess  of  nicety  »»  nome«- 
to  order  a  reversal  "••*'"*• 
on  account  of  this  incorrect  but  un- 
important use  of  the  word. 

Construing  it  as  we  have  done, 
and  holding  that  the  judgment  was 
in  reality  that  the  defendants  pay  a 
fine  of  $25  and  reimburse  the  plain- 
tiff to  the  extent  of  $75,  such  judg- 
ment is  affirmed. 


•      ANNOTATION, 
Restitution  as  purging  contempt  in  violating  injunction. 


A  search  has  failed  to  discover  any 
other  decision  construing  the  word 
"restitution"  as  used  in  a  statute  pro- 
viding that  restitution  may  be  made 
a  condition  upon  which  a  party  may 
purge  himself  of  contempt  in  violating 
an  injunction. 

It  is  not  uncommon  for  the  court  to 
require  the  contemner  to  undo  what 
he  has  done,  so  far  as  it  is  physically 
possible. 


Thus,  in  Murphey  v.  Barker  (1902) 
115  Ga.  77,  41  S.  E.  585,  in  which  the 
defendant  had  continued  the  building 
operations  after  notice  of  the  issu- 
ance of  an  order  restraining  him  from 
so  doing,  it  was  held  that  the  judge 
had  authority  to  require  him  to  restore 
the  status  as  it  was  at  the  time  he  first 
received  notice  of  the  fact  that  the  in- 
junction was  granted. 

And  in  Murdock's  Case    (1826)   2 
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Bland.  Gh.  (Md.)  461, 20  Am.  Dec.  381, 
the  contemners  were  ordered  to  re- 
move a  fence  erected  by  them  in  viola- 
tion of  an  injunction. 

In  State  ex  rel.  Hoefs  v.  District  Ct. 
(1911)  113  Minn.  304,  129  N.  W.  583, 
it  was  held  to  be  within  the  power  of 
the  court  to  require  the  defendant,  to 
purge  himself  of  contempt  in  violating 
an  injunction  restraining  him  from 
constructing  a  ditch  and  thereby  low- 
ering the  waters  of  a  meandered  lake, 
to  fill  up  the  ditch  and  restore  the 
lake,  the  court  saying:  "Without  this 
power  the  authority  of  the  court  in 
such  cases  to  compel  respect  to  its 
judgments  would  be  impotent  and 
without  force  or  effect." 

So,  where  one  commits  a  contempt 
of  court  by  removing  fixtures  from  a 
mill  of  which  he  is  in  possession  while 
under  an  injunction  forbidding  such 
removal,  he  may  be  compelled  to  re- 
store the  fixtures.  Ashby  v.  Asliby 
(1901)  62  N.  J.  Eq.  618,  60  Atl.  478. 

In  Elizabethtown,  L.  &  B.  Street  R. 
Co.  V.  Ashland  &  C.  R.  Co.  (1893)  94 
Ky.  478,  22  S.  W.  856,  a  railroad  com- 
pany which  had  constructed  its  road 
against  the  tracks  of  anothelr,  in  vio- 
lation of  an  injunction,  was  required, 
in  order  to  purge  the  contempt,  to  re- 
move the  obnoxious  track. 

In  Daniel  v.  Ferguson  [1891]  2  Gh. 
(Eng.)  27,  39  Week.  Rep.  599,  where 
the  defendant  in  an  action  to  restrain 
him  from  building  so  as  to  darken  the 
plaintiff's  light,  upon  receiving  notice 
of  motion  for  injunction,  endeavored 
to  anticipate  the  action  of  the  court 
by  putting  on  extra  men  and  by  work- 
ing night  and  day,  it  was  held  that 
what  he  had  erected  ought  to  be  at 
once  pulled  down  without  regard  to 
the  ultimate  result  of  the  action. 

In  Byne  v.  Byne  (1875)  54  Ga.  257, 
it  was  held  that  when,  on  an  applica- 
tion for  an  injunction,  a  temporary  re- 
straining order  is  granted  and  the 
defendant  violates  such  restraining 
order  by  taking  possession  of  land  in 
defiance  thereof,  it  is  competent  for 
the  chancellor  at  the  hearing,  though 
he  may  refuse  the  injunction,  to  direct 
the  sheriff  to  restore  the  parties  to 
their  status  at  the  time  the  bill  was 
filed. 


In  some  jurisdictions  the  statutea 
provide  for  the  imposition  of  a  fine,  in 
cases  in  which  the  contempt  proceed- 
ing is  civil  and  remedial,  for  the  par- 
pose  of  indemnifying  tiie  party  in- 
jured by  the  act  constituting  the  con- 
tempt. See  Shore  v.  People  (1889) 
26  Colo.  516,  59  Pac.  49;  Levy  v.  New 
Orleans  Waterworks  Co.  (1886)  38  La. 
Ann.  29 ;  State  ex  rel.  Hoefs  v.  District 
Ct  (1911)  118  Blinn.  304,  129  N.  W. 
583;  Lansing  v.  Easton  (1839)  7  Paige 
(N.  Y.)  364;  Macy  v.  Jordan  (1845)  2  ' 
Denio  (N.  Y.)  570;  Erie  R.  Co.  v.  Ram- 
sey (1870)  3  Lans.  (N.  Y.)  178,  af- 
firmed in  (1871)  45  N.  Y.  637;  Harteau 
V.  Deer  Park  Blue  Stone  Co.  (1874) 
1  Hun  (N.  Y.)  493,  3  Thomp.  &  C.  763; 
People  ex  rel.  Woolf  v.  Jacobs  (1875) 
5  Hun  (N.  Y.)  428;  People  v.  Van 
Buren  (1892)  44  N.  Y.  S.  R.  820,  18 
N.  Y.  Supp.  784;  Power  v.  Athens 
(1879)  19  Hun  (N.  Y.)  165;  Shefiield 
V.  Cooper  (1879)  21  App.  Div.  518,  4S 
N.  Y.  Supp.  639;  Re  Empire  State 
Surety  Co.  (1914)  164  App.  Div.  586, 
160  N.  Y.  Supp.  398;  Robins  v.  Frazier 
(1871)  5  Heisk.  (Tenn.)  100;  Emer- 
son V.  Hubs  (1906)  127  Wis.  215,  106 
N.  W.  518;  Stollenwerk  v.  Klevenow 
(1912)  151  Wis.  855,  139  N.  W.  203. 

Although  a  court  may,  in  vindica- 
tion of  its  injunctional  order,  punish 
a  party  for  a  wilful  violation  thereof, 
notwithstanding  such  order  was  im- 
properly granted,  it  may  not  order  the 
contemner  to  pay  any  sums  as  an  in- 
demnity to  the  opposite  party.  Kaeh- 
ler  V.  Dobberpuhl  (1888)  56  Wis.  497, 
14  N.  W.  681;  Kaehler  v.  -Halpin 
(1883)  59  Wis.  40,  17  N.  W.  868. 

Under  a  Tennessee  statute  which 
provides  that  "if  the  contempt  con- 
sists in  the  performance  of  a  forbid- 
den act,  the  person  may  be  imprisoned 
until  the  act  is  rectified  by  placing 
matters. and  persons  in  statu  quo,  or 
by  the  payment  of  damages,"  it  has 
been  held  that  the  measure  of  dam- 
ages is  not  "the  actual  pecuniary  loss 
directly  sustained,"  but  that  the  cir- 
cumstances of  aggravation  or  mitiga- 
tion attending  the  disobedience  of  the 
order  may  be  taken  into  considera- 
tion. Robins  v.  Frazier  (1871)  5 
Heisk.  (Tenn.)  100. 

It  has  been  held  that  under  a  statute 
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providing  that  "if  an  actual  loss  or 
injury  has  been  produced  to  any  party 
by  the  misconduct  alleged  the  court 
shall  order  a  sufiicient  sum  to  be  paid 
by  the  defendant  to  such  party  to  in- 
denmify  him  and  to  satisfy  his  costs 
and  ei^nses  instead  of  imposing  a 
fine  upon  such  defendant,"  actual  loss 
and  damage  are  produced  and  result 
to  the  plaintiffs  within  the  meaning 
of  such  statute  by  reason  of  the  mis- 
conduct of  the  defendant  where  they 
have  been  obliged  to  employ  attorneys 
for  the  purpose  of  bringing  to  the  at- 
tention of  the  court  the  fact  that  its 
order  was  being  set  at  defiance.  Stoll- 
enwerk  v.  Klevenow  (1912)  151  Wis. 
355, 139  N.  W.  208.    . 

But  in  New  York  it  has  been  held 
that  under  a  statute  providing  that  a 
fine  shall  be  imposed  upon  the  contem- 
ner sufficient  to  indemnify  the  injured 
party  for  the  loss  and  injury  produced 
by  the  misconduct,  and  to  satisfy  his 
costs  and  expenses,  there  is  no  au- 
thority for  adding  a  counsel  fee  to  the 
costs  and  expenses.  People  ex  rel. 
Woolf  V.  Jacobs  (1876)  5  Hun  (N.  Y.) 
428;  Power  ▼.  Alliens  (1879)  19  Hun 
(N.  Y.)  165. 

As  to  whether  the  court,  in  the  ab- 
sence of  a  statutory  provision  author- 
izing the  imposition  of  a  fine  for  the 
purpose,  may  properly  require  pay- 
ment of  the  damages  sustained  by  the 
injured  party,  there  is  a  difference  of 
opinion. 

In  Delaware,  L.  &  W.  R.  Co.  v. 
Frank  (1816)  145  C.  C.  A.  182,  230 
Fed.  988,  it  was  held  that  the  defend- 
ant might  properly  be  fined  a  sum 
which  would  fully  compensate  |he 
complainant  for  the  pecuniary  loss  oc- 
casioned by  his  disobedience  of  the  in- 
junction order,  and  that  such  fine  may 
also  act  as  a  deterrent  is  no  objection 
to  its  imposition. 

See  also,  as  supporting  this  view, 
Matthews  v.  Spangenberg  (1883)  15 
Fed.  813;  American*  Graphophone  Co. 
V.  Walcutt  (1898)  86  Fed.  468;  Ashby 
V.  Ashby  (1901)  62  N.  J.  Eq.  618,  50 
AH.  473. 

In  Teager  v.  Lindsley  (1886)  69 
Iowa,  725,  27  N.  W.  739,  and  Griggs  v. 
Doctor  (1895)  89  Wis.  161,  30  L.R.A. 
360,  46  Am.  St.  Rep.  824,  61  N.  W.  761, 


it  was  held  that  tiio  court  had  power 
to  render  judgment  in  a  contempt 
proceeding  against  the  offending  de- 
fendant for  thtf  amount  of  the  exempt 
wages  garnished  by  him  in  violation  of 
an  injunction  order. 

And  in  Thomson  v.  Palmer  (18,48) 
3  Rich.  Eq.  (S.  C.)  139,  it  was  held 
that  Qn«  who,  in  violation  of  an  in- 
junction, has  prosecuted  a  suit  at  law 
against  an  executor,  may  be  required 
to  pay  the  executor's  "costs  therein. 

But  in  Dowagiac  Mfg.  Co.  v.  Minne- 
sota Moline  Plow  Co.  (1903)  124  Fed. 
736,  aflarmed  in  (1904)  64  C.  C.  A.  122, 
129  Fed.  1005,  a  proceeding  to  punish 
a  violation  of  an  injunction  in  a 
patent  infringement  case,  the  court 
said:  "I  do  not  understand  that  the 
ofllce  of  a  proceeding  for  contempt 
ordinarily  or  in  a  case  of  this  kind  is 
to  compensate  the  party  complaining 
for  any  injury  that  he  has  sustained 
by  reason  of  acts  of  the  defendant 
which  constitute  the  contempt.  If  he 
has  a  legal  right  to  recover  on  account 
of  these  acts  it  must  be  in  some  other 
procedure.  I  do -not  think  the  object 
of  contempt  proceedings  is  to  obtain 
damages  from  one  party  for  the  use 
of  the  other.  Parties  cannot  recover 
damages  they  have  sustained  in  this 
summary  manner  ordinarily,  they 
must  be  recovered  in  an  ordinary  pro 
ceeding." 

See  also,  as  holding  that,  in  the  ab- 
sence of  statutory  authority,  a  fine 
cannot  be  appropriated  to  the  benefit 
of  the  party  injured,  Barnes  v.  Chi- 
cago Typographical  Union  (1908)  232 
III.  402,  14  L.R.A.(N.S.)  1150,  122  Am. 
St.  Rep.  129,  83  N.  E.  932,  reversing  on 
this  point  (1907)  134  111.  App.  11. 

Of  course,  until  the  complainants" 
rights  have  been  determined  they  are 
not  entitled  to  have  punishment  im- 
posed for  their  benefit  as  compensa- 
tion for  any  damages  they  may  have 
sustained  because  of  the  defendant's 
acts.  New  Jersey  Patent  Co.  v.  Mar- 
tin (1909)  166  Fed.  1010. 

Although  there  is  this  difference  of 
opinion  as  to  the  propriety  of  award- 
ing damages  in  the  contempt  proceed- 
ing, it  seems  to  be  generally  conceded 
that  it  is  proper  to  require  payment  to 
the  complainant  of  his  costs  and  ex- 
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penses  in  bringingr  the  violation  of  the 
injunction  order  to  the  attention  of 
the  court. 

In  Gary  Mfg.  Ck>.  v.*  Acme  Flexible 
Clasp  Co.  (1901)  48  C.  C.  A.  118,  108 
Fed.  873,  it  is  said  that  "the  power  of 
the.  circuit  court  to  direct  the  payment 
of  a  part  or  all  of  the  fine  to  the  com- 
plainant in  an  application  for  con- 
tempt as  a  compensation  for  his  time 
and  outlay  in  prosecuting  the  applica- 
tion has  been  often  recognized  in  the 
circuit  courts  .  .  .  and  in  practice 
is  a  power  which  ought  to  be  exercised 
when  the  expenses  and  trouble  to 
which  the  complainant  has  been  sub- 
jected justify  its  exercise."  Citing  Re 
MuUee  (1869)  7  Blatchf.  23,  Fed.  Cas. 
No.  9,911 ;  McCauley  v.  White  Sewing 
Mach.  Go.  (1881)  9  Fed.  698;  Re  Tift 
(1881)  11  Fed.  463;  Re  North  Bloom- 
field  Gravel  Min.  Co.  (1886)  11  Sawy. 
590,  27  Fed.  785;  Wells,  F.  &  Co.  v. 
Oregon  R.  &  Nav.  Co.  9  Sawy.  601,  19 
Fed.  20. 

So,  where  a  proceeding  for  contempt 
was  instituted  by  the  creditors  of  a 
bankrupt  for  the  violation  of  an  in- 
junction by  which  the  estate  was  de- 
pleted, and  by  reason  of  which  pro- 
ceeding restitution  was  efFected,  it  is 
within  the  power  of  the  court  to  direct 
a  fine  imposed  for  the  contempt  to  be 


paid  to  such  creditors  as  partial  re- 
imbursement for  their  costs  and  at- 
torneys' fees  expended.  Morehouse  v. 
Giant  Powder  Co.  (191»)  124  C.  C.  A. 
158,  206  Fed.  24. 

Complainant  may  be  reimbursed  for 
his  trouble  and  expense  in  wifitchins: 
the  defendant  to  ascertain  if  he  was 
violating  the  injunction,  in  securiner 
evidence  of  the  fact,  and  in  presenting 
it  to  the  court.  Delaware,  L.  &  W.  R. 
Co.  v.  Frank  (1916)  146  C.  C.  A.  182, 
230  Fed.  988. 

But  the  court  will  not  require  the 
complainant  to  be  fully  reimbursed 
for  the  expenses  of  bringing  the  viola- 
tion of  the  injunctioA  order  to  the  at- 
tention of  the  court  where  the  record 
is  so  unnecessarily  voluminous  and  the 
expense  is  so  large  that  a  fine  or  penal- 
ty commensurate  therewith  would  be 
inordinate.  Board  of  Trade  v.  Tucker 
(1913)  221  Fed.  300. 

And  in  Board  of  Trade  v.  Tucker 
(1915)  137  C.  G.  A.  265,  221  Fed.  305, 
it  was  held  that  although,  in  punish- 
ing the  violation  of  an  injunction  as 
a  civil  contempt,  the  court  may  reim* 
burse  the  complainant  for  the  neces- 
sary expense  of  enforcing  the  injunc- 
tion, extravagance  in  disbursements 
should  not  be  allowed.  E.  S.  O. 


MRS.  MOLLIE  PIERSON,  Appt., 

V. 

UNION  BANK  &  TRUST  COMPANY. 


Kentuoky  Court  of  Appeals -^  October  ga,  1918. 

(181  Ky.  749,  205  S.  W.  906.) 

Banks  —  verbal  direction  to  pay  check  —  effect  of  Negotiable  Instraments 
Act. 

1.  A  verbal  direction  by  a  depositor  to  a  bank  to  pay  the  deposit  on 
checks  drawn  by  a  third  person  is  not  invalidated  by  tiie  provision  of 
the  Negotiable  Instruments  Act  that  the  signature  of*  any  party  may  be 
made  by  an  agent  duly  authorized  in  writing. 

[See  note  on  this  question  beginning  on  page  175.] 


Same  —  depositor's  consent  to  check 
by  another. 

2.  A  verbal  direction  by  one  deposit- 
ing money  in  a  bank  to  honor  checks 
signed  by  another  is  binding  on  the 


depositor,   and  compliance  with  such 
direction  relieves  the  .bank  from  fur- 
ther liabili^  to  the  depositor. 
Estoppel  —  to  claim  bank  deposit. 
3.  A  depositor  who  induces  a  bank 
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to  pay  out  his  fonds  on  checks  signed 
by  another  is  estopped  to  assert  daims 
to  the  fund  against  the  bank. 
Banks  —  joint  deposit  —  cheiA  of  one. 
4.  A  bank  which  receives  for  de- 
posit a  check  to  two  jointly,  with  the 


understanding  that  the  deposit,  al- 
tiiough  standing  in  the  name  of  one 
only,  shall  be  paid  upon  the  check  of 
either,  satisfies  its  obligation  when  it 
honors  a  check  drawn  by  one  of  the 
depositors. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Hender- 
wn  County  in  her  favor  in  part  only,  in  an  action  brought  to  recover  the 
balance  of  a  fund  alleged  to  have  been  deposited  by  her  in  the  defendant 
bank.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.   Woodward   &   Dixon   and     Roy    Pierson,"    and    these    checks 


Moorman  &  Woodward,  for  appellant: 

A  bank  paying  checks  drawn  by  an 
agent  who  is  without  written  authority 
cannot  charge  the  same  to  the  de- 
positor's account. 

Finley  v.  Smith,  165  Ky.  445,  L.R.A. 
1915F,  777,  177  S.  W.  262;  BosweU  v. 
Citizen's  Sav.  Bank,  123  Ky.  485,  96 
S.  W.  797;  First  Nat.  Bank  v.  Hargis 
Commercial  Bank  &  T.  Co.  170  Ky.  690, 
186  S.  W.  471;  First' State  Bank  ▼. 
Williams,  164  Ky.  144,  175  S.  W.  10; 
Elsey  V.  People's  Bank,  168  Ky>  701, 
182  S.  W.  873;  Commercial  Bank  v. 
Arden,  177  Ky.  520,  L.R.A.1918B,  320, 
197  S.  W.  951. 

Banks  are  creatures  of  the  statute, 
and  their  powers  are  strictly  limited 
and  confincMl  by  the  terms  of  the  stat- 
ute.     • 

Commercial  Bkg.  &  T.  Co.  v.  Citi- 
zens Trust  &  Guaranty  Co.  153  Ky.  571, 
45  L.RJL(N.S.)  950,  156  S.  W.  160, 
Ann.  Cas.  1915C,  166. 

Messrs.  Donsey  &  Dorsey  for  appel- 
lee. 

Sampson,  J.,  delivered  the  opinion 
of  the  court : 

Mollie  Pierson  and  her  son,  Roy 
Pierson,  went  to  the  appellee  bank 
for  the  purpose  of  and  did  open  a 
checking  account  with  it  in  the  name 
of  Mollie  Pierson,  by  depositing  a 
check  made  to  Mollie  Pierson  and 
Roy  Pierson  jointiy  for  the  sum  of 
$703.  The  PiersOns  instructed  the 
bank  to  pay  out  the  money  on  the 
check  of  MolMe  Pierson  or  upon  her 
check,  by  her  son,  Roy  Pierson. 
Some  time  thereafter  Roy  Pierson 
deposited  another  $100  to  the  credit 
of  Mollie  Pierson,  but  this  money 
appears  to  have,  belonged  wholly  to 
Mrs.  Pierson.  In  the  meantime  ,he 
was  issuing  checks  against  the  ac- 
count, signed  "Mollie  Pierson   by 


were  paid.  Mrs.  Mollie  Pierson  also 
issued  three  small  checks,  amount- 
ing to  $16.90  against  the  account, 
which  were  paid.  The  fund  was  ex- 
hausted, and  shortly  tliereafter  Roy 
Pierson  died.  Mrs.  Mollie  Pierson 
then  brought  this  action  against  the 
bank,  alleging  that  she  had  deposit- 
ed in  the  bank  the  sum  of  $80S 
which  was  her  Individual  funds,  and 
that  she  had  only  checked  out 
$16.90,  and  that  the  bank  wrong- 
fully refused  to  honor  her  check  for 
the  balance  of  the  $808  which  she 
averred  was  due  her.  The  bank 
answered,  setting  up  the  fact  that 
it  had  been  instructed  by  Mrs.  Mol- 
lie Pierson,  in  the  pt-esence  of  her 
son  Roy,  to  honor  checks  issued  by 
Roy  Pierson,  signed  Mollie  Pierson 
by  Roy  Pierson,  and  that  it  had  done 
so,  and  that  the  entire  fund  had  been 
paid  out  on  such  checks,  except  the 
$16.90  paid  on  the  checks  of  Mrs. 
Pierson.  By  reply  Mrs.  Pierson  de- 
'nied  that  either  of  the  deposits  had 
been  made  by  Roy  Pierson,  and  also 
denied  that  Y'hen  the  account  was 
opened  by  the  deposit  of  the  money 
in  the  bank  she  requested  the  bank 
to  honor  or  pay  any  check  that 
either  she  or  her  said  son  might 
draw  against  the  funds  in  the  bank, 
either  in  her  name  or  in  the  name  of 
her  son.  She  further  alleged  that 
she  had  at  no  time  given  written  or 
verbal  authority  to  the  bank,  or  to 
its  agents,  to  honor  checks  drawn  by 
her  sqn,  Roy  Pierson,  on  the  de- 
posit; but  she  admitted  she  had 
drawn  the  three  small  checks 
amounting  to  $16.90. 

A  trial  was  had  before  a  jury,  to 
which  the  question  of  fact  as  ta 
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whether  Mrs.  Pierson  had  author- 
ized the  agents  of  the  bank  to  pay 
the  money  out  upon  checks  signed, 
"'Mollie  Pierson,  by  Roy  Pierson," 
was  submitted,  and  the  jury  found 
that  Mrs.  Pierson .  had  authorized 
the  bank  verbally  to  honor  checks 
so  signed.  Upon  motion  and 
grounds  for  a  new  trial  filed  by 
Mrs.  Pierson,  the  verdict  and  judg- 
ment were  set  aside  and  Mrs.  Pier- 
son granted  a  new  trial.  Upon  a 
second  trial  before  a  special  judge 
to  whom  both  the  law  and  facts  were 
submitted,  without  the  intervention 
of  a  jury,  a  like  conclusion  upon 
the  facts  was  reached  and  a  judg- 
ment entered  awarding  Mrs,  Pier- 
son $83.10,  being  the  balance  of  the 
$100,  the  second  deposit  made  to 
her  account  at  the  bank  at  the  time 
when  no  instructions  were  given  by 
Mrs.  Pierson  to  the  officers  of  the 
bank  to  honor  any  check  save  her 
own.  The  bank  was  allowed  credit 
for  the  $703,  which  it  had  paid  out 
on  the  checks  signed  Mollie  Pierson 
by  Roy  Pierson.  In  other  words, 
the  court  on  the  last  trial  held  that, 
as  Mrs.  Pierson  did  not  give  the  of- 
ficers of  the  bank  any  instructions 
as  to  the  payfnent  of  the  money  at 
the  time  of  the  second  deposit,  $100, 
the  bank  had  no  authority  to  pay 
out  this  money  except  on  her  check; 
and,  as  she  had  issued  only  three 
small  checks  amounting  to  $16.90, 
there  remained  of  the  $100  the  sum 
of  $83.10. 

As  a  jury  upon  the  first  trial,  and 
the  court  upon  the  second  trial, 
found  that  the  deposit  of  $703  was 
made  by  Mrs.  Pierson  and  her  son 
Roy,  both  being  present,  to  the  cred- 
it of  Mrs.  Pierson,  with  instructions 
to  the  officers  of  the  bank  to  pay  the 
money  out  on  checks  signed  Mollie 
Pierson  by  Roy  Pierson,  we  have 
only  the  legal  question  to  consider: 
May  one,  when  making  a  deposit  in 
bank,  verbally  direct  the  bank  to 
pay  out  the  funds  on  checks  signed 
by  another,  and  thus  relieve  the 
hank,  when  payment  is  so  made,  of 
responsibility?  In  other  words,  if 
iiuch  a  direction  is  given  by  the  de- 
positor to  the  bank  at  the  time  the 


deposit  is  made  and  accepted,  and 
the  bulk,  in  pursuance  of  such  in- 
struction, pays  out  the  money  upon 
the  check  of  the  person  designated, 
or  upon  the  particular  signature 
agreed  upon,  will  the  bank  be  pro- 
tected? That  is  the  question  pre- 
sented here.  The  bank,  in  receiv- 
.ing  the  deposit,  agreed,  on  the  re- 
quest of  the  depositors,  to  pay  out 
the  money  on  checks  signed,  "Mollie 
Pierson,  by  Roy  Pierson."  All  this 
entered  into  the  contract  by  which 
the  deposit  was  received  by  the 
bank,  and  the  bank  was  bound  to 
comply  therewith,  and  it  was  fully 
within  its  rights  when  it  paid  checks 
so  signed.  There  is  no  difference 
in  principle  between  the  state  of 
case  where  A  hands  money  to  B, 
and  directs  B  to  pass  it  to  C.  The 
giving  of  the  money  to  C  fully  dis- 
charges the  obliga-  ^^^^^  ^^     • 

tion    of    the    second   posltor's  eonaent 

person,  who  holds  JiJSKJ^*' 
the  money  as  trus- 
tee or  agent  for  the  first  person.  If 
Mrs.  Pierson,  immediately,  upon  de- 
positing the  money  at  the  bank  and 
before  the  account  was  entered  upon 
the  books,  had  said  to  the  cashier, 
"Give  the  money  to  my  son  Roy," 
and  the  cashier  had  thereupon  paid 
it  out  to  him,  and  Roy  had  appro- 
priated it  to  his  own  use  and  bene- 
fit, would  it  be  contended  that  Mrs. 
Pierson  could  thereafter  sue  tiie 
bank  and  recover  the  money  which 
she  had  thus  directed  to  be  given 
to  her  son? 

There  is  yet  another  reason  why 
the  bank  is  not  liable  to  Mrs.  Pier- 
son. The  transaction  was  between 
Mrs,  Pierson,  the  bank,  and  her  son, 
and  she  directed  the  bank  to  honor 
checks  upon  the  funds  signed,  "Mol- 
lie Pierson,  by  Roy  Pierson,"  and 
tile  bank  complied  with  this  request 
and  paid  out  the  money.  Upon  her 
representation  the  bank  parted  with 
the  money.  It  is  not  therefore  lia- 
ble to  her  again  for  the  amount,  be- 
cause she,  by  in-  K,t„ppei-to 
ducing  the  bank  to  •^•J"  *■"* 
pay  out  the  money  *"»~*** 
to  her  son  or  on  his  check,  is  es- 
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t(9ped  to  now  assert  claim  to  the 
fund. 

Mrs.  Pierson  insists  that  under 
§  19  of  the  Negotiable  Instruments 
Act,  which  is  §  3720b,  Kentucky 
Statates,  which  reads,  "The  signa- 
ture of  a  party  may  be  made  by  an 
agent  duly  authorized  in  writing," 
the  bank  had  no  legal  authority  to 
pay  the  money*  out  upon  checks 
by  Roy  Pierson,  because  Roy  Pier- 
son  had  no  written  authority  from 
Mrs.  Pierson  to  act  as  her  agent  in 
signing  her  name  to  checks;  that 
the  only  authority  which  the  bank 
had,  or  that  Roy  Pierson  had,  for 
signing  and  issuing  of  the  checks 
or  making  payment  of  the  money, 
was  verbal.  It  has  been  held  in  the 
case  of  Finley  v.  Smith,  165  Ky. 
445.  L.R.A.1915F,  777,  177  S.  W. 
262,  and  in  the  case  of  Inter-South- 
ern L.  Ins.  Co.  V.  First  Nat.  Bank, 
178  Ky.  95,  198  S.  W.  563,  that  a 
signature  placed  upon  a  negotiable 
instrument  by  an  agent  is  without 
binding  force  upon  the  principal  un- 
less the  agent  be  duly  authorized  in 
writing.  The  statute  is  so  plain 
upon  this  point  that  it  would  be  dif- 
ficult to  otiierwise  construe  it.    But 

direction  to  WO  do  uot  think  the 
facts  come  within 
the  rule.  Mrs.  Pier- 
son instituted  this 
action  against  the  bank,  not  to  en- 
force or  defeat  a  liability  which 
grew  out  of  the  attachment  of  her 
signature  to  a  n^otiable  instru- 
ment by  her  agent,  but  to  recover 
money  from  her  debtor,  the  bank, 
which  she  had  directed  tiie  bank  to 
pay  in  a  certain  way.  We  may  rely 
upon  the  facts  as  found  by  the  jury 
and  by  the  court  to  preclude  her. 
AH  the  autliorities  agree  in  holding 


175 


pay  ekeelc.— 
rllrrt  of 
KeKotiable  Ib- 
sfrvmeBta  A«t. 


iOS  B.  w.  Boe.) 

that  a  bank  is  not  the  agent  of  a 
depositor,  but  that  the  depositor  and 
bank  stand  in  the  relation  of  cred- 
itor and  debtor.  This  being  so,  the 
rules  of  the  common  law  apply  in 
this  case,  and  subsection  19  of  § 
3720b,  Kentucky  Statutes,  relied  on 
by  Mrs.  Pierson,  has  no  application. 

Aside  from  all  this,  the  deposit  of 
$703  with  which  the  account  was 
opened  was  the  joint  property  of 
Mrs.  Pierson  and  her  son  Roy,  and 
this  was  manifested  by  the  fact  that 
the  check  was  made  to  them  jointly. 
The  bank,  in  possession  of  these 
facts,  and  at  the  request  of  the  two, 
placed  the  money  to  the  credit  of 
Mrs.  Pierson  alone,  with  the  agree- 
ment and  understanding  that  the 
fund  was  subject  to  check  by  Roy 
Pierson.  In  receiving  and  accept- 
ing the  deposit,  it  was  agreed  be- 
tween all  the  parties,  including  the 
bank,  tiiat  the  same  should  be  paid 
out  upon  checks  signed,  "MoUie 
Pierson,  by  Roy  Pierson,"  or  upon 
checks  signed,  "MoUie  Pierson." 
This  was  a  special  agreement  or 
contract  between  the  depositors  on 
the  one  side  and  the  bank  upon  the 
other,  which  is  inseparable  from  the 
deposit  contract.  The  deposit  was 
accepted  and  received  by  the  bank 
and  was  offered  by  Mrs.  Pierson  and 
her  son  with  the  specific  under- 
standing and  agreement  that  it 
should  be  paid  out  in  the  manner 
aforesaid,  and  the  s^no-jotnt 
bank,  having  com-  dei.o»«t-ciie«k 
plied  with  its  part  *''  •""• 
of  the  agreement  and  parted  with  its 
money,  cannot  now  be  compelled  to 
again  pay  the  amount  at  the  suit  of 
Mrs.  Pierson. 

No  error  appearing  to  the  preju- 
dice of  the  appellant,  tiie  judgment 
is  affirmed. 


ANNOTATION. 

Effect  of  Tei1»al  order  wSA  respect  to  payment  of  check  or  transfer.of  bank 

deposit. 


By  virtue  of  the  implied  contract 
arising  from  the  usage  of  the  bank- 
ing bosiness  a  bank  ia  entitled  to  de- 
mand some  written  evidence  of  an  or- 


der of  a  depositor  to  pay  out  or  trans- 
fer his  deposit,  and  is  not  bound  to 
act  on  an  oral  order.  McEwen  v.  Davis 
(1872)  39  Ind.  109;  First  Nat.  Bank  v. 
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Stapp  (1905)  165  Ind.  162,  112  Am. 
St.  Rep.  214,  74  N.  £.  987,  6  Ann.  Gas. 
632. 

However,  in  Altman  v.  ■Phillips 
County  Bank  (1912)  86  Kan.  930,  122 
Pac.  874,  wherein  it  was  held  that  a 
demand  by  the  depositor  was  not  pre- 
requisite to  an  action  by  the  depositor 
where  it  appeared  that  a  demand 
would  have  been  futile,  the  court  said 
obiter:  "It  is  true  ttiat  the'  usual 
method  of  demandinjr  money  so  de- 
posited is  by  the  presentation  of  a 
check  of  tiie  depositor,  but  it  may  be 
demanded  without  a  check  or  written 
order." 

But  a  bank  may,  if  it  so  desires, 
waive  its  right  to  a  written  order,  and 
is  authorized  to  pay  out  a  fund  on 
deposit  or  transfer  the  deposit  to  the 
name  of  another  on  the  oral  order  of 
the  depositor.  Rice  v.  Bank  of  Camas 
Prairie  (1896)  5  Idaho,  39,  47  Pac. 
856;  Neff  v.  Greene  County  Nat.  Bank 
(1886)  89  Mo.  581,  1  S.  W.  747;  Whit- 
sett  v.  People's  Nat.  Bank  (1909)  138 
Mo.  App.  81,  119  S.  W.  999;  Ellis  v. 
First  Nat.  Bank  (1901)  22  R.  I.  565,  48 
Atl.  936.  See  also  First  Nat.  Bank  v. 
Hall  (1898)  119  Ala.  64,  24  So.  526. 

See  also  dictum  in  McEwen  v.  Davis 
(1872)  39  Ind.  109;  First  Nat.  Bank  v. 
Stapp  (1905)  165  Ind.  162,  112  Am. 
St.  Rep.  214,  74  N.  E.  987,  6  Ann.  Cas. 
681.  And  see  the  reported  case 
PiERSON  V.  Union  Bank  &  T.  Co.  ante, 
172, 

In  Whitsett  v.  People's  Nat.  Bank 
(1909)  138  Mo.  App.  81,  119  S.  W. 
999,  the  action  was  to  recover  the 
amount  of  a  check  which  the  plaintiff 
had  sent  by  an  agent  to  the  defendant 
bank  and  which  the  latter  had  placed 
to  his  credit.  It  appeared  that  sub- 
sequent to  this  deposit  the  plaintiff 
drew  another  check  on  another  bank 
for  the  exact  amount  called  for  by  the 
previous  check,  payable  to  one  Fergu- 
son. Ferguson  presented  the  second 
check  for  payment  at  the  defendant 
bank,  which  at  first  refused  payment 
thereon  because  it  was  drawn  on  an- 
other bank;  but  on  Ferguson's  repre- 
sentation that  he  was  authorized,  ver- 
bally, to  inform  the  defendant  that  the 
plaintiff  wished  to  transfer  or  have 
the  amount  to  his  credit  in  the  defend- 


ant's possession  paid  to  him  (Fergu- 
son),  and  that  the  naming  of  another 
bank  as  drawee  was  a  mistake,  the 
cashier  of  the  defendanf-s  bank 
changed  the  name  of  the  drawee  and 
paid  the  money  to  the  payee.  It  fur- 
ther appeared  that  the  plaintiff  had 
ratified  the  transaction.  It  was  there- 
fore held  that  the  plaintiff  could  not 
recover  the  sum  paid  by  the  defendant 
to  Ferguson,  as  a  written  order  from 
the  plaintiff  was  not  necessary  before 
the  defendant  could  act  as  it  did.  The 
court  said:  "Though  usually  banks 
do  not  pay  out  the  money  of  depositora 
except  on  the  depositor's  cheeks,  a 
check  is  nothing  more  than  a  written 
order,  and  there  is  no  reason  in  law 
for  saying  that  a  bank  may  not  lawful- 
ly pay  out  or  transfer  money  on  a  de- 
positor's account  by  oral  order." 

In  Rice  v.  Bank  of  Camas  Prairie 
(1896)  5  Idaho,  89,  47  Pac.  856,  the 
action  was  to  recover  a  sum  of  money 
previously  deposited  by  the  plaintiff 
and  another,  as  partners,  with  the  de- 
fendant bank.  It  appeared  that  after 
the  deposit  was  made  one  of  Ihe  part- 
ners, on  his  oral  request,  obtained 
payment  from  the  bank  of  the  sum  de- 
posited. It  was  held  that  an  instruc- 
tion which  stated  to  the  jury  that  th& 
defendant  had  no  right  to  pay  out  the 
deposit  unless  it  had  received  a  writ- 
ten order  from  the  partnership  firm 
was  erroneous.  The  court  said: 
"However  careless  and  uncommon  may 
be  the  payment  of  money  by  a  bank  to 
a  depositor  without  any  written  order 
or  receipt,  if  such  payment  of  the 
money  of  the  firm  was  actually  so 
made  by  the 'bank  to  a  person  author- 
ized to  draw  such  money,  it  would  be  a 
good  payment,  and  the  bank  would  not 
be  further  liable." 

In  Ellis  V.  First  Nat.  Bank  (1901) 
22  R.  I.  565,  48  Atl.  936,  it  appeared 
that  the  plaintiffs  had  accepted  a  cer- 
tain assignment,  which  included  a 
bank  account  of  the  assignor.  The 
plaintiffs  went  to  the  bask  and  in- 
formed its  cashier  that  they  had  ac- 
cepted the  assignment,  and  that  one 
Ellis  was  authorized  to  draw  checks 
on  the  baink  deposit.  The  cashier 
agreed,  orally,  to  honor  the  checks 
drawn  by  ElUs.    It  was  said  that  tiie . 
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verbal  agreement  waa  a  sufficient  au- 
thorisation for  the  transfer  of  the  as- 
signed account  to  the  assignees  and 
for  the  payment  out  of  said  account 
of  cheeks  drawn  by  Ellis.  The  court 
said:  "There  is  no  question  that  the 
account  was  not  transferred  from  the 
name  of  the  American  Worsted  Com- 
pany to  the  names  of  the  assignees  by 
check,  though  the  finding  of  the  trial 
justice  establishes  the  fact  tiiat  the 
cashier  did  agree  to  transfer  the  ac- 
count, which  finding  of  fact  was  cor- 
rect, we  think,  from  the  weight  of  the 
evidence;  and,  as  said  by  the  supreme 
court  of  Indiana  in  McEwen  et  al.  v. 
Davis,  89'Ind.  109,  112:  'The  banks 
may  pay  the  money  upon  an  oral  order, 
or  transfer  it  from  one  account  to  an- 
other, and  such  oral  order  will  be  a 
sufficient  authority  and  justification 
for  so  doing.' " 

In  Watts  V.  Christie  (1849)  11  Beav. 
546,  50  Eng.  Reprint,  928,  the  court,  by 
way  of  dictum,  said :  "In  the  ordinary 
relation  between  banker  and  customer, 
the  customer  ^  a  mere  common  credi- 
tor of  the  banker.  A  debt  is  owing  to 
the  customer,  which  he  may  at  any 
time  call  on  the  banker  to  pay,  and 
which  it  is  the  duty  of  the  banker  to 
pay  upon  his  order  or  check.  The  cus- 
tomer may  order  it  to  be  paid  himself 
or  anybody  else,  or  he  may  order  it  to 
be  carried  over  or  transferred  from 
his  own  account  to  the  actount  of  any 
other  person,  as  he  pleases.  He  may 
do  so  by  a  written  instrument;  and  I 
know  nothing  to  prevent  his  doing  so 
by  a  verbal  direction,  except  this: 
that  the  bank  may  require  some  writ- 
ten evidence  of  this  order  to  transfer; 
and  I  believe  there  is  no  necessity  for 
giving  a  written  instrument,  except 
for  the  purpose  of  evidence." 


In  First  Nat.  Bank  v.  Hall  (1898)^ 
119  Ala.  64,  24  So.  526,. the  following 
facts  appeared:  The  defendants,  two 
members  of  a  partnership,  had  execut- 
ed a  promissory  note  to  the  plaintiff, 
a  bank.  They  had  made  several  de- 
posits with  the  bank  before  the  note 
matured.  On  the  day  payment  on  the 
note  became  due  one  of  the  defend- 
ants went  to  the  bank  and  offered  a 
check  in  payment  of  the  note.  The 
plaintiff's  cashier  informed  him  that 
the  check  was  not  necessary,  as  the 
note  had  already  been  charged  to  the 
defendants'  account  and  marked  paid. 
It  further  appeared  that  when  the  de- 
posits were  made  the  defendants  in- 
formed the  plaintiff,  orally,  that  the 
note  was  to  be  paid  out  of  the  funds 
deposited.  It  was  held  that  no  further 
authority  was  necessary  before  the 
bank  could  act  as  it  did.  The  court 
said:  "A  verbal  instruction  by  a  de- 
positor to  a  cashier  to  apply  his  money 
on  deposit  in  a  certain  way  is  suf- 
ficient authority.  A  check  might  fur- 
nish more  complete  and  satisfactory 
evidence  of  the  authority,  but  a  check 
is  not  necessary  to  confer  the  authori- 
ty." 

In  Neff  V.  Green  County  Nat.  Bank 
(1886)  89  Mo.  681,  1  S.  W.  747,  it  ap- 
peared that  the  plaintiff  had  deposited 
a  sum  of  money  with  the  defendant 
bank.  On  the  same  day  that  he  made 
the  deposit  h^  orally  requested  the 
cashier  of  the  defendant  bank  to  trans- 
fer the  sum  to  the  name  of  one  Spill- 
man,  which  the  cashier  did.  It  was 
held,  in  an  action  by  the  plaintiff  to 
recover  the  amount  of  the  deposit, 
that  his  oral  order  to  change  the  ac- 
count was  sufficient  and  therefore 
valid  and  binding.  C.  M. 


THOMAS  B.  MOORMAN,  Appt., 
BOARD  OF  SUPERVISORS  OF  CAMPBELL  COUNTY  et  aL 

F<>v<nto  Bupreme  Court  of  Appeals  — June  14,  1917, 
^  (121  Va.  112,  92  S.  E.  838.) 

Execnflon  —  return  after  day  —  effect. 

1.  A  return  of  an  execution  within  a  reasonable  time  after  the  return 
day  is  sufficient  to  bring  the  judgment  within  the  operation  of  the  statute 


2  A.L.R.— 12. 
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limiting  actions  upon  judgments  upon  which  executions  have  been  issued 
and  returned,  where  the  statute  subjects  the  officer  failing  to  make  « 
return  to  a  fine  for  every  month  that  the  failure  continues.  ' 
iSee  note  on  this  question  beginning  on  page  181.] 


Mandamus  —  return  of  process. 

2.  Mandamus  lies  to  compel  return 
of  process. 

Equity  —  absence  of  execntion  — 
effect 

3.  A  court  of  equity  administering  a 
decedent's  estate  may  apply  personal 
property  in  satisfaction  of  outstanding 
judgments  against  a  distributee,  where 
all  interested  parties  are  before  the 
court,  although  no  valid  execution  has 
been  issued  against  such  property,  un- 
der the  rule  that  when  such  court  ac- 
quires jurisdiction  it  will  retain  it  and 
do  complete  justice  between  the  par- 
ties. 


Marshaling  —  liens  on  real  and  per- 
sonal estate  —  absence  of  execu- 
tion. 

4.  Where  a  court  of  equity  admin- 
istering a  decedent's  estate  has  before 
it  the  interest  of  a  distributee,  con- 
sisting of  both  real  and  personal  prop- 
erty, and  where  an  attorney's  lien  for 
services  has  attached  to  both  kinds  of 
property,  and  a  judgment  lien  exists 
only  against  the  real  estate,  the  court 
may,  under  the  doctrine  of  marshal- 
ing, apply  the  personal  estate  towards 
satisfaction  of  liie  judgment. 


Appeal  by  defendant  from  decrees  of  the  Circuit  Court  for  Campbell 
County  in  favor  of  complainants  in  a  suit,  consolidated  with  a  suit  to  set 
aside  the  will  of  defendant's  deceased  brother,  to  subject  the  interest  of 
defendant  in  the  estate  of  said  brother  to  the  lien  of  a  judgment.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Caskie  &  Caskie  and  Wilson  Prentis,  J.,  delivered  the  opinion 
&  Manson,  for  appellant:  of  the  court: . 


When  the  return  day  had  passed,  the 
sheriff  was  without  authority  to  ex- 
tend the  life  of  the  writ  or  the  lien  of 
the  judgment. 

Preston  v.  Kindrick,  94  Va.  760,  64 
Am.  St.  Rep.  777,  27  S.  E.  588;  Rams- 
burg  V.  Kline,  96  Va.  465,  31  S.  E.  608; 
Graves  v.  Spry,  4  P«n.  (pel.)  896, 
55  Atl.  334;  Burk,  PI.  &  Pr.  p.  64. 

Messrs.  Frank  Nelson  and  Alex- 
ander H.  Light,  for  appellees: 

Unless  the  statutory  law  on  the  sub- 
ject would  make  it  the  imperative  duty 
of  the  officer  to  actually  enter  his  re- 
turn on  this  process  on  the  first  day 
of  the  rules,  it  would  be  natural  for 
him  to  return  it  on  either  of  the  three 
rule  days,  as  he  can  do  in  returning 
process  generally. 

Grandstaflf  v.  Ridgely,  30  Gratt  1; 
Botts  V.  Pollard,  11  Leigh,  433. 

The  return,  "Vo  effects,"  shows  that 
the  execution  "has  not  been  satisfied." 

Slingluff  V.  Collins,  109  Va.  717,  64 
S.  E.  1055,  17  Ann.  Cas.  456;  Hamilton 
V.  McConkey,  83  Va.  533,  2  S.  E.  724; 


The  question  in  this  case  arises  out 
of  this  state  of  facts :  Winnington 
L.  Moorman  died  leaving  a  consider- 
able estate  of  which  the  appellant, 
Thomas  B.  Moorman,  his  brother, 
inherited  one  sixth.  Winnington  L. 
Moorman  Had  made  a  will,  but  in  k 
suit  instituted  for  that  purpose  the 
will  was  set  aside  as  to  its  most  im- 
portant provisions.  The  board  of 
supervisors  of  Campbell  county  l^en 
instituted  its  suit  for  the  purpose  of 
subjecting  the  interest  of  the  appel- 
lant in  the  estate  of  Winnington  L. 
Moorman  to  the  lien  of  a  judgment 
recovered  many  years  theretofore. 
The  two  suits  were  thereafter  heard 
together,  and,  in  addition  to  the 
judgment  reported  in  favor  of  the 
board  of  supervisors  of  Campbell 
county,  the  commissioner  reported 
another  judgment  against  the  ap- 
.pellant,  in  favor  of  the  county  school 


2  Barton,  Law  Pr.  791 ;  Rowe  v.  Hardy,  ^a^  <>*  Campbell  county.  The  es- 
97  Va.  674,  75  Am.  St.  Rep.  811,  84"  tate  consisted  of  real  and  personal 
S.  £.  625;  Burk,  PL  &  Pr.  669.  property,  and  is  being  distributed 
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under  the  direction  of  the  court  in 
tiiese  suits. 

1.  The  first  assisnunent  of  error 
is  that  the  judgments  are  barred  by 
the  Statute  of  LimitationB,  qnder  § 
3577  of  the  Code.  It  is  contended 
that  no  valid  returns  were  made  up- 
on the  first  executions  issued,  which 
were  returnable  to  the  rules  on  the 
first  Monday  in  June,  1898,  and  that 
therefore  tiie  ten  year  limitation 
applies. 

These  returns  both  read  thus: 
"No  effects,  June  8, 1898.  R.  L.  Per- 
row,  Sheriff."  The  allegation  is  that 
as  ttie  first  Monday  in  June,  1898, 
was  June  6th,  and  the  returns  are 
dated  June  8,  1898,  therefore  the 
sheriff  was  without  authority  and 
these  returns  are  invalid. 

In  Hamilton  v.  McConkey,  83  Va. 
533,  2  S.  E.  724,  the  return  was, 
"Not  levied  by  reason  of  the  stay 
law,"  and  the  court  determined  that 
to  be  a  sufficient  return  under  the 
statute,  as  it  then  read,  to  make  the 
limitation  twenty  years,  saying,  a- 
mong  other  things,  that  "the  ques- 
tion is  not  whettier  the  return  is  true 
or  false,  sufficient  or  insufficient." 

In  Rowe  v.  Hardy,  97  Va.  675, 75 
Am.  St.  Rep.  811,  34  S.  E.  625,  the 
subject  is  f  uUy  and  clearly  discussed 
by  Riely,  J.  The  return  there  was 
in  this  language:  "Return  this  exe- 
cution by  order  of  the  attomty  for 
the  plaintiff,  J.  C.  Rowe,  D.  for  J. 
L  Waterman,  S.  Or.  C."  The  exe- 
cution was  returnable  to  February 
roles  1870,  and  it  was  not  lodged  in 
the  clerk's  office  until  Mardi  19, 
1870.  This  was  determined  to  be  a 
sufficient  return  to  make  the  limita- 
tion twenty  years.  Since  the  dates 
of  those  returns,  the  statute,  by  the 
C!ode  of  1887,  has  been  amende<t  and 
the  last  clause  of  §  3577  now  reads : 
"Any  return  by  an  officer  on  an  exe- 
cution showing  that -the  same  has 
not  been  satisfied  shall  be  sufficient 
return  within  Ihe  meaning  of  this 
section." 

In  Slingluff'V.  Collins,  109  Va. 
717, 64  S.  E.  1055, 17  Ann.  Cas.  456, 
tile  return  was,  "No  effects  known 
to  me  this  8th  day  of  November, 
1889,"  but  was  not  signed,  and  the 
sheriff  was  permitted  to  amend  his 


return  in  1968  by  having  the  deputy 
who  made  the  return  upon  the  orig- 
inal execution  sign  it. 

The  clear  and  necessary  implica- 
tion of  §  901  of  the  Code  is  that  a 
valid  return  may  be  made  after  the 
day  to  which  the  execution  is  re- 
turnable, because  it  subj^^  an  offi- 
cer failing  to  make  returns  to  a 
fine  "for  each  month  subsequent  to 
the  judgment  that  the  failure  may 
continue,  until  it  appear  that  the  re- 
turn cannot  be  made,  or,  if  it  be  the 
case  of  an  execution  or  warrant  of 
distress,  until  it  appear  that  the 
amount  thereof  is  paid  to  the  party 
entitled."  This  statute  would  fail  to 
accomplish  its  manifest  purpose  if 
such  belated  return  __ 
by  an  officer,  which  turn  wMn  ««r 
may  be  thus  en-  -*■** 
forced,  is  an  invalid  return.  Indeed, 
if  any  public  official  fails  to  perform 
a  duty  ui>on  the  date  upon  which  the 
law  requires  it  to  "be  performed,  then 
he  should  certainly  discharge  that 
duty  as  soon  thereafter  as  possible, 
and  private  rights  should  not  be  im- 
periled by  the  failure  of  an  official  to 
do  his  duty  upon  a  specified  date. 
The  return  of  process  by  an  officer 
is  a  ministerial  act,  and  mandamus 
will  lie  to  compel  its  performance. 
When  performed,  it  has  every  legal 
effect  which  it  would  have  had 
if  performed  on  the  j,«iid»m««- 
date  required  by  return  ot 
law,  unless  some  in-  »"»••"• 
tervening  superior  right  shall  have 
accrued,  or  there  be  some  express 
provision  of  law  to  the  contrary.  An 
execution  may  not  be  levied  after 
the  date  upon  which  it  is  returnable, 
and  the  imperative  duty  to  return 
does  not  arise  until  it  is  no  longer 
possible  to  levy  it.  The  life  of  the 
execution  ends  upon  the  date  to 
which  it  is  returnable,  and  the  duty 
to  return  it  then  arises.  That  duty 
should  be  promptly  performed. 

Dr.  Lile,  in  an  illuminating  note  on 
Rowe  V.  Hardy,  in  5  Va.  L.  Reg.  672, 
says  this:  "Another  point  of  equal 
importance,  likewise  settled  most 
satisfactorily  in  the  opinion,  is  that 
the  return  of  an  execution  is  valid 
though  made  after  the  return  day. 
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How  long  afterwards  would  doubt- 
less depend  upon  the  peculiar  cir- 
cumstances of  the  case  and  especial- 
ly upon  the  existence  or  nonexistence 
of  intervening  equities  of  tiiird 
persons  acquired  in  reliance  upon 
the  absence  of  a  return.  If  justice 
required  it,  and  there  were  no 
rights  of  innocent  tiiird  persons 
affected,  doubtless  there  is  no 
specific  limit  to  the  time  within 
which  a  valid  return  of  an  execu- 
tion may  be  made,  even  though  the 
sheriff's  term  of  office  may  have  ex- 
pired in  the  meanwhile." 

In  this  case  the  executions  were 
returned  two  days  after  the  return 
day,  and  this  was  clearly  within  a 
reasonable  time;  therefore  the  re- 
turns were  made  in  the  lawful  per- 
formance of  a  delayed  duty.  Mani- 
festly such  action  was  valid,  and  the 
returns  sufficient  to  extend  the  limi- 
tation upon  the  judgments  to  twenty 
years  from  the  return  day  of  the 
executions. 

The  trial  court  rightly  decided 
that  the  judgments  here  attacked 
were  valid  and  subsisting  liens,  and 
that  the  right  to  issue  executions 
thereon  had  not  expired. 

2.  Another  question  arises  out  of 
the  fact  that  a  second  execution  had 
been  issued  on  one  of  these  judg- 
ments, the  purpose  apparently  being 
thereby  to  acquire  a  lien  upon  the 
share  of  appellant  in  the  personal 
estate  of  Winnington  L.  Moorman. 
This  execution  was  adjudged  to  be 
invalid,  upon  the  motion  Of  appel- 
lant, and  the  appellee  has  apparently 
acquiesced  in  that  decree.  The  court, 
however,  directed  that  the  entire  in- 
terest of  the  appellant  in  the  person- 
al as  well  as  in  the  real  estate  should 
be  applied  towards  the  satisfaction 
of  the  judgments.  It  is  argued  by 
the  appellant  that  this  was  error,  be- 
cause, there  being  no  valid  execution 
outstanding,  there  was  no  specific 
lien  upon  appellant's  interest  in  the 
personal  estate.  This  is  true,  but 
nevertheless,  this  action  may  be  jus- 
tified upon  two  grounds : 

(a)  Upon  the  well-settled  equi- 
table doctrine,  which  is  thus  suc- 
cinctly expressed  in  Laurel  Creek 


Coal  &  Coke  Co.  v.  Browning,  99  Va. 
529,  39  S.  E.  158 :  "When  a  court  of 
equity  acquires  jurisdiction  of  a 
cause  for  any  purpose,  it  will  retain 
it  and.  do  complete  justice  between 
the  parties,  enforcing,  if  necessary, 
legal  rights,  and  applying  legal  rem- 
edies to  accomplish  that  end." 

While  it  is  hardly  necessary  to 
cite  authority  in  support  of  this 
rule,  we  note  that  it  has  been  ap- 
plied in  Virginia  in  Moores  v. 
White,  3  Gratt.  143;  Miller  v. 
Wills,  95  Va.  337,  28  S.  E.  337; 
Woolfolk  V.  Graves,  113  Va.  190,  69 
S.  E.  1039,  73  S.  E.  721.  , 

This  rule  should  be  applied  here. 
The  estate  of  Winnington  L.  Moor- 
man was  being  fully  administered. 
All  of  the  parties  interested  in  the 
funds  were  before  tiie  court,  and 
there  were  no  other  claimants  tiiere- 
of  nor  any  intervening  liens  or  equi- 
ties in  favor  of  any  other  persons. 
The  continuing  right  to  issue  execu- 
tions upon  the  jUdg-   B«nltT-*b.e.ee 

ments    was    clear,  ot  exeontion 
and  the  court  prop-.  -**•"*• 
erly  directed  the  application  of  the 
proceeds  of  the  personal  property 
belonging  to  appellant  to  tiie  satis- 
faction of  his  debt  to  the  appellees, 
(b)  The  decree  can  also  be  sus- 
tained by  the  application  of  that  fa- 
vorite of  equity,  the  doctrine  of  mar- 
shaling of  assets  and  securities.    In 
the   course   of   the  litigation,   the 
attorneys  who  had  represented  the 
appellant  as  one  of  the  heirs  at  law, 
and  had  succeeded  in  setting  aside 
the  will  of  Winnington  L.  Moorman 
and  thus    establishing    his    rights, 
were  adjudged,  under  their  contract, 
to  be  entitled  to  one  third  of  his 
interest   in   the   decedent's   estate, 
real  and  personal.  Inasmuch  as  the 
lien  of  the  attorneys  for  their  fees 
was  upon  both  the 
real    and    personal  KSl^S-'Si 
property,    anji    the  •»•«  "*"braM 
lien  of  ttie  judgment  «<  ezecmtion. 
only  upon  the  real' 
property,  the  court,   if  necessary, 
would  have  marshaled  the  assets  and 
applied  the  fund  arising  from  tiie 
personal  estate,  first,  towards  the 
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satisfacticHi  of  the  lien  of  the  attor- 
ney for  their  fees,  so  as  to  exoner- 
ate the  real  estate  therefrom  and  to 
leave  as  large  a  fund  as  jxossible  for 
the  satisfaction  of  the  judgments. 


This  established  doctrine  has  been 
frequently  enforced  in  Virginia,  and 
the  cases  are  collected  in  9  Enc.  Dig. 
Va.  &  W.  Va.  Rep.  p.  595. 
The  decree  will  be  affirmed. 


ANNOTATION. 
Eseciition:  ^Fect  of  return  made  afttf  return  day. 


This  note  does  not  cover  cases  like 
Clingman  v.  Barrett  (1846)  2  Humph. 
(Tenn.)  20,  involving  the  liability  of 
an  officer  for  failure  to  make  the  re- 
turn ;  nor  does  it  include  the  effect  of 
acts  or  proceedings  under  the  execu- 
tion subsequent  to  the  return  day 
thereof. 

As- to  the  effect  of  a  judicial  sale 
made  after  the  return  day  of  the  writ, 
see  note  to  Ireland  t.  Linn  County 
Bank,  post,  184. 

The  question  of  collateral  attack 
on  judicial  and  execution  sales  is 
treated  in  note  to  Keystone  Collieries 
T.  Mudge,  1  A.L.B.  1428. 

The  Virginia  cases,  Hamilton  v.  Mc- 
Conkey  (1887)  88  V^  538,  2  S.  E.  724; 
Kow§  V.  flardy  (1899)  97  Va.  675,  76 
Am.  St.  Rep.  811,  ^  S.  S*.  625;  and 
Slingluff  V.  Collins  (1909)  109  Va. 
717,  64  S.  E.  1055,  17  Ann.  Cas.  456, 
cited  as  supporting  the  reported  case 
(Moorman  v.  Camfbell .County,  ante, 
177)  in  holding  that  the  return  of  an 
execution  after  the  return  day  is  valid 
under  the  statutes  therein  mentioned, 
are  sufficiently  set  out  in  the  opinion 
in  the  Moorman  Case. 

It  is  generally  held  that  the  time  in 
which  an  officer  makes  return  to  an 
execution  does  not  affect  the  title  of 
a  purchaser  at  the  sale.  Cloud  v. 
El  Dorado  County  (1869)  12  Cal.  128, 
73  Am.  Dec.  826;  Low  v.  Adams  (1856) 
6  Cal.  277;  Rich  v.  Henry  (1885)  4 
Mackey  (D.  C.)  155;  Aubert  v.  Buhler 
(1825)  3  Mart,  N.  S.  (La.)  489;  Briant 
T.  Hebert  (1878)  80  La.  Ann.  1127; 
True  V.  Emery  (1877)  67  Me.  28;  Cald- 
well V.  Blake  (1879)  69  Me.  458;  In- 
gersoll  V.  Sawyer  (1824)  2  Pick. 
(Mass.)  276;  Prescott  v.  Pettee  (1826) 
8  Pick.  (Mass.)  8S1;  Emerson  v.  Towle 
(1828)  5  Me.  197;  Welsh  v.  Joy  (1838) 
13  Pick.  (Mass.)  477;  Sanford  v.  Dur- 
fee  (1887)  19  Pick.  (Mass.)  485;  Firth 


V.  Haskell  (1889)  148  Mass.  501,  20 
N.  E.  164;  Odiome  v.  Mason  (1837)  9 
N.  H.  24  (since  Statute  of  1816,  pro- 
viding that  "whenever  any  execution 
shall  be  served  and  satisfied  in  whole 
or  in  part  by  being  levied  on  real  es- 
tate it  shall  not  be  necessary  to  re- 
cord the  same  or  the  return  thereon  in 
the  clerk's  office  from  which  it  issued)  ; 
SmuU  V.  Mickley  (1828)  1  Rawle  (Pa.) 
96. 

So  the  following  cases  particularly 
set  out,  some  of  which  have  heretofore 
been  cited,  support  the  general 
proposition  above  stated : 

Thus  it  is  held  in  Wheaton  v.  Sex- 
ton (1819)  4  Wheat.  (U.  S.)  606,  4  L. 
ed.  626,  that  a  sale  under  a  fi.  fa.  duly 
issued  is  legal  as  respects  the  pur- 
chaser, provided  the  writ  is  levied  up- 
on the  property  before  the  return  day, 
although  the  sale  is  nVade  after  the 
return  day,  and  the  writ  is  never 
actually  returned. 

The  objection  interposed  in  Cloud  ▼. 
El  Dorado  County  (1859)  12  Cal.  128, 
73  Am.  Dec.  526,  was  that  the  sheriff 
made  no  return  under  an  execution 
after  the  levy.  The  court  observed 
that  it  often  has  been  held  that  this 
is  not  indispensable.  While  it  is  un- 
dotifitedly  the  duty  of  the  sheriff  to 
make  this  return,  and  while  it  is  im- 
portant as  evidence  of  a  permanent 
and  authentic  character  that  he  should 
do  so,  the  title  Of  the  purchaser  does 
not  depend  upon  his  performance  of 
this  duty.  The  purchaser  has  no  con- 
trol over  the  conduct  of  the  officer 
in  this  respect;  nor  is  it  just  or 
reasonable  that  he  should  be  responsi- 
ble for  the  remissness  or  negligence 
of  the  sheriff  in  the  discharge  of  such 
an  office.  The  purchaser  rests  for 
title  upon  the  judgment,  execution, 
levy,  sale,  and  deed ;  and  he  need  show 
no  more  to  -  entitle  him  to  whatever 
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rights  the  defendant  in  execution  had 
in  the  property  sold. 

The  decision  in  Hogue  v.  Corbit 
(1896)  166  IlL  540,  47  Am.  St.  Rep. 
282.  40  N.  E.  219,  held  that  the  fact 
that  a  sheriff  did  not  return  a  writ 
of  attachment  until  after  the  return 
day  did  not  prove  fatal  to  the  levy  and 
attachment,  the  court  stating  the  rule 
that  where  there  is  no  peculiar  stat- 
ute to  the  contrary,  the  failure  of  the 
ofScer  to  make  return  on  or  before 
the  return  day  will  not  affect  the  lien 
of  the  plaintiff  under  the  attachment. 

It  was  held  in  Aubert  v.  Buhler 
(1826)  8  Mart.  N.  S.  (La.)  489,  that 
notwithstanding  the  act  providing  that 
the  sheriff  shall  make  return  on  or 
before  the  return  day,  s  failure  to 
return  a  writ  of  execution  until  after 
the  return  day  did  not  affect  the  pur- 
chaser at  the  sheriff's  sale.  "Whether," 
says  the  Supreme  Court  of  the  United 
States  in  a  case  very  similar  to  this, 
"the  marshal  makes  a  correct  return, 
or  any  return  at  all  to  the  writ,  is  im- 
material to  the  purchaser."  Wheaton 
V.  Sexton  (U.  S.)  supra. 

Where  the  law  prescribes  no  definite 
period  for  the  return  of  a  writ  of 
seizure  and  sale,  it  was  held  in  Taylor 
y.  Graham  (1866)  18  La.  Ann.  656,  89 
Am.  Dec.  699,  that  the  tardy  action  of 
the  sheriff  in  the  execution  of  the  writ 
did  not  render  the  sale  made  under  it 
a  nullity.  See  also  to  the  same  effect. 
Re  Hall  (1869)  21  La.  Ann.  693,  and 
Brooks  V.  Magee  (1910)  126  La.  388, 
62  So.  561. 

It  is  held  in  Briant  v.  Hebert  (1878) 
30  La.  Ann.  1127,  that  when  the  sheriff, 
after  the  return  day,  makes  a  retwi  of 
a  writ  of  fieri  facias,  under  which  he 
has  seized  certain  property,  and  re- 
tains a  copy  of  the  writ,  written  by 
himself,  it  is  not  necessary  that  he 
should  append  to  the  copy  his  certifi- 
cate of  its  correctness,  in  order  to 
enable  him  to  make  a  valid  sale  of  the 
seized  property;  under  such  circum- 
stances, the  return  of  the  writ  after 
its  return  day  will  not  affect  the 
validity  of  the  sale.  The  object  of 
compelling  the  sheriff  to  make  return 
of  the  writ  of  fieri  facias  within  a 
specified  time,  observes  the  court,  was 
to  prevent  the  future  recurrence  of 


the  grave  abuse  of  which  sheriffs  had 
sometimes  been  guilty,  and  to  put  it  ia 
the  power  of  the  plaintiff  in  execution 
to  control  the  sheriff's  official  conduct 
thereon.  A  sheriff  might  and  some- 
times did  fail  to  proceed  under  the 
writ,  and  as  he  had  it  in  his  own  cus- 
tody the  plaintiff  would  be  ignorant 
of  what  his  actions  had  been.  iTKe 
statute,  therefore,  provided  that  he 
should  return  the  writ  within  a  given 
time,  by  which  means  the  party  in- 
terested in  its  enforcement  learned 
what  ofiicial  action  had  been  taken 
under  it,  and  if  he  did  not  return  it, 
he  became  liable  to  the  party  entitled 
to  the  benefit  of  it  for  the  full  amount 
specified  therein.  .  Rev.  Stat.  §  3408. 

It  is  stated  in  Prescott  v.  Pettee 
(1826)  3  Pick.  (Mass.)  381,  that  with- 
out doubt  one  who  wishes  to  maintain 
ar  title  upon  a  levy  in  court  must  show 
that  the  execution  had  been  returned. 
That  an  interval,  however,  had  passed 
after  the  return  day,  when  it  had  not 
been  returned,  if  ail  the  other  pro- 
ceedings are  perfect,  cannot  destroy 
a  title  even  as  to  a  purchaser  in  the 
intermediate  time,  since  by  going  to 
.  the  registry  of  deeds,  he  may  ascer- 
tain how  the  title  stands. 

A  return  may  be  made  a  long  time 
after  the  levy,  and  it  will  relate  back 
to  the  time  Qamed  in  the  writ.  Firth 
v.  Haskell  (1899)  148  Mass.  501,  20  N. 
E.  164;  Prescott  v.  Pettee  (Mass.) 
supra;  Welsh  v.  Joy  (1838)  13  Pick. 
(Mass.)  477;  Walsh  v.  Anderson 
(18^)  135  Mass.  65. 

In  Sanford  v.  Durfee  (1837)  19  Pick. 
(Mass.)  485,  assumpsit  for  money  had 
and  received,  brought  by  the  purchaser 
of  personal  property  sold  on  execution, 
against  one  who  claims  the  same 
property  by  virtue  of  an  assignment 
from  the  debtor,  the  sale  was  held  to 
be  valid  although  no  return  was  made 
on  the  execution,  and  it  was  not  re- 
turned to  the  clerk's  office  at  the  re- 
turn term,  nor  until  after  the  com- 
mencement of  this  action. 

In  Firth  v.  Haskell  (1889)  148  Mass. 
501,  20  N.  E.  164,  the  officer  who  made, 
the  sale  died  without  fully  performing  ■ 
his  official  duty.    He  prepared  a  cer- 
tificate of  his  doings,  but  he  left  it  un- 
signed, and  failed  to  return  the  execu- 
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tion  to  the  court.  l%e  officer  who 
returned  it  was  one  "who  might  by 
law  ha^e  served  the  execution,  if 
originally  delivered  to  him."  It  was 
held  that  the  validity  of  the  levy  En's 
the  sale  was  unaffected  by  the  delay 
in  making  the  return,  and  that  the 
(Acer  completing  it  was  duly  author- 
ized to  do  so  under  statute.  The  court 
observed  that  the  return  of  an  execu- 
tion is  not  necessary  to  protect  the 
purchaser's  right;  his  title  rests  upon 
a  judgment  and  execution  authorizing 
the  sale,  and  cannot  be  affected  by 
mere  irregularities  of  the  officer. 

It  was  held  in  Smull  v.  Mickley 
(1828)  1  Rawle  (Pa.)  96,  that  the 
validity  of  a  purchaser's  title  was  not 
affected  by  the  fact  that  the  venditioni 
exponas  was  not  returned  until  after 
the  acknowledgment  of  the  sheriff's 
deed,  and  until  long  after  the  sheriff's 
term  of  office  had  expired. 

The  Vermont  case,  however,  Hall  v. 
HaU  (1831)  5  Yt.  304,  seems  to  be 
opposed  to  the  general  rule.  It  was 
held  in  that  case  that  a  creditor  ac- 
quired no  title  to  real  estate  by  the 
levy  of  an  execution  where  the  officer 
failed  to  make  and  subscribe  his  re- 
turn until  after  the  return  day  of  the 
writ,  the  whole  of  the  proceedings  be- 
ing void. 

The  following  cases  presenting  dif- 
ferent questions  also  discuss  the  ef- 
fect of  a  return  of  a  writ  of  execu- 
tion after  the  return  day: 

Thus,  in  West  v.  Nixon  (1858)  3 
Grant,  Cas.  (Pa.)  236,  involving  the 
right  to  revive  a  judgment,  it  was 
stated  that  the  sheriff's  return  upon  a 
scire  facias  after  the  return  day  was 
good  and  could  be  made  as  well  after 
as  before  the  return  day.  "In  practice 
this  often  occurs,  and  is  sometimes  al- 
lowed to  be  made  after  a  lapse  of 
several  years,  to  avoid  apparent  ir- 
regularities." 

It  was  held  in  Wallis  v.  Bourg 
(1861)  16  La.  Ann.  176,  that  a  sheriff 
must  make  a  return  of  the  writ  on 
the  return  day,  but  he  may  retain  a 
copy  in  order  to  carry  out  his  execu- 
tion, (Act  of  1855,  No.  199.)  This 
was  the  second  injunction  sued  out 
against  the  seizing  creditors ;  and  the 
plaintiff  contended  that,  at  the  disso- 


lution of  the  first  injunction,  the  re- 
turn day  having  expired,  the.  sheriff 
should  have  proceeded  as  if  no  seizure 
had  been  made.  The  statute,  observed 
the  court,  regulates  this  matter  other» 
wise.  It  authorizes  the  officer  to  pro- 
ceed "in  the  same  manner  as  though 
the  original  writ  was  in  his  hands. 
S«8s.  Acts  1865,  p.  263,  §  2." 

In  Bullitt  T.Winstons  (1810)  1  Munf . 
(Ya.)  269,  involving  the  question  what 
acts  amount  to  a  legal  levying  of  a 
writ  of  fieri  facias,  it  is  held  that  a 
sheriff  may  be  permitted,  by  order  of 
court,  to  make  a  return  upon  an  execu- 
tion according  to  the  truth  of  the 
case,  at  any  time  after  the  return  day. 

Competeaoy  «ad  eoaolnslvMMM  «f  re* 
ton  after  retum  day. 

In  Rich  V.  Henry  (1885)  4  Mackey 
(D.  C.)  155,  an  action  by  the  voluntary 
assignee  of  a  debtor  for  the  benefit 
of  creditors,  against  the  marshal  who 
had  taken  possession  of  goods  under 
certain  writs  of  execution,  plaintiff 
took  exception  to  the  offer  in  evidence 
of  the  execution  under  which  the  mar- 
shal justified  the  taking  of  the  goods, 
and  set  up  title  upon  the  ground  that 
it  had  not  been  returned  prior  to  the 
return  date.  It  is  a  general  principle 
of  law  familiar  to  the  practice  of  this 
district  and  to  the  practice  of  England 
through  an  unbroken  succession  of 
decisions,  observed  the  court,  that  a 
writ  of  execution — final  process  as  dis- 
tinguishable from  mesne  process — 
does  not  require  a  return  to  give  it 
vitality.  It  may  be  relied  upon  as  an 
element  of  evidence  at  any  time  in 
title  to  land  or  title  to  personal  prop- 
erty, independent  of  the  fact  of  its 
having  been  returned  prior  to  the  re- 
turn day.  Indeed,  it  is  a  looseness  of 
practice  not  to  be  commended,  but 
still  it  is  a  practice  justified,  that  a 
writ  of  that  sort  does  not  lose  any  of 
its  efficacy  by  not  having  been  re- 
turned. So  far  do  the  courts  go  with 
reference  to  the  process  of  final  execu- 
tion, that  even  after  the  return  day 
has  passed,  and  long  after  the  particu- 
vlar  sheriff  has  gone  out  of  his  office, 
still,  having  life  while  in  office,  it  is 
his  duty,  and  the  right  of  nobody  else, 
to  perfect  that  execution  which  he 
has  levied ;  and  if  the  succeeding  sher- 
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iff  undertakes  under  a  writ  of  ven- 
ditioni exponas  or  otherwise,  to  exe- 
cute that  incomplete  process,  it  is  null 
and  void,  because' the  former  sheriff  is 
the  only  man  who  can  execute  the  proc- 
ess. That  being  so,  the  fact  remains 
that  the  return  may  be  made  at  any 
time,  and  when  made  it  is  of  equal 
effect  and  of  equal  verity  as  if  it  had 
been  made  prior  to  the  return  day. 
The  object  of  having  a  return  day  is 
that  the  sheriff  in  default  may  be 
held  responsible  to  the  parties  if  he 
is  guilty  of  any  laches;  and  that  they 
may  have  a  day  in  court  to  vindicate 
themselves  with  respect  to  any  right 
they  may  have  respecting  the  process 
of  execution.  That  disposes  of  the 
question  chiefly  relied  upon  as  to  the 
title  of  the  defendant, — ^that  the  proc- 
ess was  not  returned  by  the  return 


day,   and  therefore  could  not  have 
been  returned  properly. 

In  Weidman  v.  Weitzel  (1825)  13 
Serg.  &  R.  (Pa.)  96,  however,  a  sher- 
iff's return  to  a  &.  fa.  of  "debt  and 
costs  paid,"  made  two  years  out  of 
time,  and  not  less  than  a  year  after 
action  founded  on  promise  by  de- 
fendant to  pay  if  plaintiff  would  for- 
bear to  proceed  with  the  execution, 
was  held  not  conclusive  upon  the 
plaintiff. 

So,  in  Williams  v.  Garr  (1829)  1 
Rawle  (Pa.)  420,  a  suit  to  determine 
amount  due  upon  a  judgment,  it  was 
held  that  where  a  sheriff  retained  a 
fieri  facias  in  his  hands  for  six  years 
and  then  returned  it  nulla  bona,  such 
return  would  not  preclude  the  admis- 
sion of  evidence  to  contradict  it. 

J.  D.  C. 


J.  C.  IRELAND 

V. 

LINN  COUNTY  BANK  et  al. 

Kansas  Supreme  Court  — November  9,  1918. 
(103  Kan.  618,  176  Pac.  103.) 

Execution  —  sale  after  return  day. 

1.  A  sheriff  who  has,  under  an  execution,  levied  on  personal  property, 
which  property  remains  in  his  hands  unsold  for  want  of  bidders,  for  want 
of  time  to  advertise  and  sell,  or  for  any  other  reasonable  cause,  may  sell 
that  property  after  the  return  day  of  the  execution. 

iSee  note  on  this  question  beginning  on  page  189.] 

Evidence  —  judgment  against  sheriff. 

2.  Where  a  sheriff  has  been  indemni- 
fied against  all  costs  and  damages  that 
he  may  sustain  by  reason  of  levying 
an  execution  on  certain  personal  prop- 
erty, and  judgment  is  rendered  against 
him  for  liabilities  growing  out  of  the 
levy,  that  judgment,  in  an  action 
brought  by  the  sheriff  against  his  in- 
demnitors, is  only  prima  facie  evidence 
that  the  sheriff  has  been  damaged  in 
the  amount  named  therein,  where  the 
sheriff  did  not  notify  thenr  of  the  action 
against  him,  nor  ask  them  to  assist  in 
the  defense  thereof. 


Execution  —  duty  to  instruct. 

3.  It  is  the  duty  of  an  execution  cred- 
itor, who  has  indemnified  the  sheriff,  to 
give  the  sheriff  instructions  as  to  how 

Headnotes  by  Marshall,  J. 


he  shall  proceed  when  he  asks  for  such 
instructions;  and,  when  the  execution 
creditor  faite  or  refuses  to  give  such 
instructions,  the  sheriff,  acting  in  good 
faith,  may  proceed  according  to  his  best 
judgment,  and  the  indemnitor  will  be 
liable  to  the  sheriff  for  the  damage 
afterward  sustained  by  him. 
Same  —  attorney's  fees. 

4.  A  sheriff  who  has  been  indemnified 
is  entitled  to  recover  reasonable  and 
necessary  attorney's  fees  for  ttie  serv- 
ices of  an  attorney  in  protecting  the 
sheriff's  interests  in  personal  property 
held  under  the  execution,  and  in  resist- 
ing actions  against  him  growing  out 
of  levying  the  execution.  He  is  also 
entitled  to  recover  his  mileage  fees  for 
the  distances  necessarily  traveled  by- 
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him  in  performintr  his  duty  under  the 
execution,  to  recover  the  fees  paid  by 
him  for  publication  of  jiotioe  of  sale  ot 
the  property  under  the  execution,  and 
to  recover  the  expenses  incurred  by  him 
in  earing  for  the  property. 


Appeal  —  qneations  disposed  of. 

5.  The  questions  presented  by  the 
defendants  on  their  cross  appeal  have 
been  disposed  of  in  the  determination 
of  the  questions  presented  by  the  plain- 
tiffs. 


Ckoss  appeals  from  a  judgmoit  of  the  District  Court  for  Linn  County 
in  favor  of  plaintiff  in  an  action  on  a  bond  given  to  indemnify  him  against 
harm  for  levsong  an  execution  on  the  property  of  an  execution  debtor ; 
plaintiff  appealing  from  the  amount  of  the  judgment  recovered  by  him 
and  the  denial  of  his  motion  for  new  trial ;  and  defendants  appealing  from 
80  mudi  as  refused  to  Set  aside  the  judgment  in  plaintiff's  favor  and  grant 
them  a  new  triaL   Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  O.  Morse^  for  plaintiff:  was    rendered    in    his    favor    for 

Plaintiff  was  entitled  to  recover  the    ^170.85.    Each  side  appeals. 


damage  he  sustained  in  caring  for  and 
feeding  the  stock  after  July  22,  1911, 
and  defendants  are  liable  under  xtheir 
indemnity  bond  for  all  of  such  dam- 
age snstained  by  him  up  to  the  time 
the  stock  was  released. 

17  Cyc.  1S69;  Ansonia  Brass  &  Cop- 
per Co.  V.  Conner,  108  N.  Y.  502,  9 
N.  E.  238;  Ritchie  v.  Higginbotham, 
26  Kan.  646;  85  Cyc  1776. 

Mr.  W.  P.  Dillard,  for  defendants: 

The  judge  has  no  power  to  order 
execution  returned  before  the  day 
named  in  the  writ,  and  such  order  is 
void  for  want  of  jurisdictioq. 

Irons  V.  McQuewan,  27  Pa.  196,  67 
Am.  Dec  466. 

Where  a  sheriff  has  levied  upon  and 
advertised  for  sale  property  under  a 
general  execution,  and  the  return  day 
will  expire  before  the  sale  day,  he 
should  obtain  an  alias  execution. 

First  Nat.  Bank  v.  Farmers'  Nat. 
Bank,  61  Kan.  620,  60  Pac  324. 

No  valid  act  can  be  done  by  an  offi- 
cer under  an  execution  after  the  return 
day  thereof,  except  to  return  the  writ. 

ShuKz  V.  Smith,  17  Kan.  307. 

Mr.  James  D.  Snoddy  also  for  de- 
fendants. 

Marshall,  J.,  delivered  the  opin- 
ion of  the  comi;: 

The  plaintiff  commenced  this  ac- 
tion to  recover  on  an  indemnity 
bond  given  by  the  defendants  to  the 
plainttff,  while  he  was  sheriff,  to  in- 
denmify  him  against  loss  on  ac- 
count of  levying  an  execution  on  the 
personal  property  of  T.  N.  Marshall, 
the  execution  debtor.  The  plaintiff 
prayed  for  judgment  in  the  sum  of 
$629.66     and    interest.    Judgment 


On  May  23,  1911,  defendant  the 
Linn  County  Bank  caused  an  exe- 
cution to  issue  on  a  judgment  ren- 
dered by  the  district  court  of  Linn 
counly  in  favor  of  the  bank  and 
against  T.  N.  Marshall.  The  execu- 
tion was  held  by  the  bank  until  iuly 
20,  1911,  when  it  was  delivered  to 
H.  D.  Callison,  under  sheriff  at  La 
Cygne,  the  place  of  residence  of  T, 
N.  Marshall.  An  indemnity  bond  of 
$5,000  was  demanded  by  the  sheriff 
and  was  given  by  the  bank.  The 
bond  was  signed  by  each  of  the  de- 
fendants. The  execution  was  levicMl 
on  certain  personal  property,  and 
that  property  was  advertised  for 
sale  on  July  3,  1911.  On  June  24, 
1911,  T.  N.  Marshall  ffled  his  peti- 
tion in  bankruptcy,  and  on  June 
30th  the  referee  in  bankruptcy  or- 
dered that  the  execution  be  stayed 
and  that  the  bank  be  restrained 
from  proceeding  further  thereun- 
der. The  property  was  not  sold  on 
July  3d,  although  the  bank  then  de- 
manded of  the  plaintiff  that  he  hold 
the  property  and  sell  it  at  once.  The 
plaintiff  refused  to  sell  at  that  time. 
Part  of  the  property  levied  on  was 
at  Marshall's  farm,  and  was  not 
taken  away,  and  part  of  the  prop- 
erty was  in  the  Frisco  stockyard  at 
La  Cygne.  On  July  3d  the  plaintiff 
turned  over  to  Marshall  all  the 
property  levied  on,  to  be  held  sub- 
ject to  the  orders  of  the  plaintiff  as 
sheriff.  July  22,  1911,  was  the  re- 
turn day  of  the  execution.    On  July 
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24th  the  plaintiff,  without  notice  to 
the  bank,  obtained  an  order  from 
the  judge  of  the  district  court  at 
chambers,  giving  the  plaintiff  until 
August  15,  1911,  in  which  to  return 
the  execution.  On  July  24th  the 
plaintiff  readvertised  the  property 
for  sale  on  August  14th.  On  July 
29th  the  referee  in  bankruptcy 
ordered  the  trustee  to  relinquish 
certain  of  the  property  levied  on  by 
the  plaintiff.  After  that  property 
had  been  released,  the  plaintiff's  at- 
torney asked  the  bank's  attorney 
what  the  bank  wanted  done  with  the 
property.  The  bank's  attorney  de- 
clined to  give  any  directions  and  re- 
plied in  effect  that  the  plaintiff  and* 
his  attorney  had  got  into  the  mud- 
dle, and  that  they  could  get  out  of 
it  the  best  way  they  could.  On  Au- 
gust 12,  1911,  T.  N.  Marshall  pre- 
sented to  the  judge  of  the  district 
court  at  chambers  an  affidavit; 
shoeing  that  Marshall  had,  on  June 
24th,  been  duly  adjudged  a  bank- 
rupt, and  the  judge  ordered  that  the 
levy  of  the  execution  on  the  prop- 
erty be  set  aside  and  the  property 
be  discharged.  The  prpperty  was 
then  released. 

Marshall  presented  to  the  plain- 
tiff a  claim  for  feed  used  and  serv- 
ices rendered  in  caring  for  the  prop- 
erty. The  plaintiff  refused  to  pay 
the  claim,  and  Marshall  brought  an 
action  to  recover  thereon.  The 
plaintiff  did  not  notify  any  of  the 
defendants  that  the  action  had  been 
commenced,  and  did  not  request 
them  to  defend  or  assist  in  the  de- 
fense therein.  A  judgment  was 
rendered  against  the  plaintiff  for 
$478.21  and  costs.  The  plaintiff 
afterward  paid  that  judgment. 

The  present  action  is  to  recover 
the  amount  paid  on  that  judgment, 
to  recover  attorney's  fees  in  that  ac- 
tion, to  recover  attorney's  fees  in 
the  bankruptcy  proceeding,  to  re- 
cover mileage  of  the  plaintiff  on  the 
execution,  to  recover  the  cost  of  the 
last  notice  of  sale,  and  to  recover 
$50  for  feed  used  prior  to  July  3d. 
The  bank  paid  for  all  the  feed  used 
and  for  the  care  of  the  property  to 


July  3d,  except  the  $50  and  three 
other  items,  amounting  to  $19.48. 
The  court  rendered  judgment  in 
favor  of  the  plaintiff  for  feed  and 
pasture  for  nineteen  days,  and  for 
the  items  thtft  made  up  the  $19.48. 
The  nineteen  days  must  have  been 
from  July  3d,  the  day  first  adver- 
tised for  the  sale,  to  July  22d,  the 
return  day  of  the  execution.  The 
court  evidently  refused  to  render 
judgment  for  any  feed  furnished,  or 
services  rendered,  after  July  22d. 
The  court  also  refused  to  allow  any- 
thing for  attorney's  fees,  for  the 
plaintifTs  mileage,  for  the  publica- 
tion notice,  or  for  the  $50  paid  for 
feed  furnished  prior  to  July  3d. 

1.  The  first  proposition  argued  by 
the  plaintiff  is  that  the  judgment  in 
favor  of  Marshall  was  at  least  prima 
facie  evidence  that  BTidenee- 

the  plaintiff  had  jndameBt 
sustained  damages  ■*••"*  ■*•'*«• 
in  the  amount  named  in  the  judge- 
ment That  proposition  is  correct. 
Topeka  t.  Ritchie,  102  Kan.  384, 170 
Pac.  1003;  Train  v.  Gold,  5  Pick. 
380;  Lee  v.  Wisner,  38  Mich.  82 
Stewart  v.  Thomas,  45  Mo.  42 
French  v.  Parish,  14  N.  H.  496 
Bridgeport  F.  &  M.  Ins.  Co.  v.  Wil 
son,  34  N.  Y.  275 ;  Lincoln  v.  Blanch- 
ard,  17  Vt.  464 ;  14  R.  C.  L.  62 ;  note 
in  22  Am.  St.  Rep.  207. 

The  judgment  would  have  been 
conclusive  evidence,  if  the  plaintiff 
had  notified  the  defendants  of  the 
action  or  had  requested  them  to  de- 
fend therein.  14  R.  C.  L.  61;  22 
Cyc.  106;  note  in  22  Am.  St.  Rep. 
205;  3  Enc.  Ev.  277. 

2.  The  serious  problem  is  the 
court's  refusal  to  enter  judgment  for 
any  item  of  feed  or  service^  that 
arose  after  July  22d.  The  plaintiff 
as  well  as  the  bank  was  compelled 
by  the  referee's  order  to  stop  pro- 
ceedings under  the  execution,  and 
neither  could  proceed  until  after  the 
referee  directed  the  trustee  to  re- 
lease the  property.  The  plaintiff 
could  then  proceed  only  against  the 
property  that  had  been  released. 
When  he,  through  his  attorney, 
asked  for  instructions  as  to  how  to 
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proceed,  the  bank,  through  its  at- 
torney, refused  to  give  any  instruc- 
tion, and  told  tiie 
plaintiff  to  get  out 
of  the  difficulty  as 
best  he  could.  The  bank  should 
have  then  given  instructions.  When 
it  refused,  it  was  bound  by  what  the 
plaintiff  afterward  did,  so  long  as 
he  acted  in  good  faith,  and  it  and  its 
sordid  must  bear  the  conse- . 
quences.  If  the  .bank  did  not  want 
to  be  bound  by  the  acts  of  the  plain- 
tiff, it  should  have  told  him  what  it 
wanted  done. 

3.  The  defendants  argue  that  the 
plaintiff  could  not  sell  tiie  property 
after  the  return  day,  and  should 
have  returned  the  execution  on  that  • 
day.  They  also  argue  that  the  judge 
at  chambers  had  no  power  to  extend 
the  time  for  returning  the  ex^u- 
tion.  These  arguments  compel  a  de- 
tennination  of  the  power  of  the 
sheriff  to  seU,  after  the  return  day 
of  the  execution,  the  property  levied 
on  previous  to  that  day. 

Section  448  of  the  Code  of  Civil 
Procedure  (Gen.  Stat  1915,  §  7S52) 
provides  that  a  sheriff  may)  for  his 
own  protection,  take  security  from 
the  execution  debtor  for  the  return 
to  the  ^eriff  of  personal  property 
that  remains  in  his  hands  unsold  for 
want  of  bidders,  for  want  of  time 
to  advertise  and  sell,  or  for  any  oth- 
er reasonable  cause.  Section  460  of 
the  Code  (Gen.  Stat.  1915,  §  7354) 
provides  that,  when  a  writ  shall  is- 
sue directing  the  sale  of  property 
previously  taken  in  execution,  the 
clerk  shaU  add  a  command  directing 
the  officers  to  levy  upon  lands  and 
tenements,  under  certain  conditions. 
Section  457  (§  7361)  provides  for 
the  issue  of  other  executions  when 
real  property  has  been  Ifevied  on  and 
not  sold.  Under  these  statutes  this 
court  has  said:  "A  sheriff  cannot 
legally  sell  real  estiate  on  execution 
after  the  return  day  of  the  execu- 
tion, and  more  than  sixty  days  after 
its  date  and  after  it  was  issued." 
Shultz  V.  Smith,  17  Kan.  306. 

This  rule  has  been  recognized  in 
Bitchie  v.  Higginbotham,  26  Kan. 


645 ;  Rain  v.  Young,  61  Kan.  428,  78 
Am.  St.  Rep.  325,  59  Pac.  1068; 
First  Nat.  Bank  v.  Farmers'  Nat. 
Bank,  61  Kan.  620,  60  Pac.  324; 
Norton  v.  Reardon,  67  Kan.  302, 
100  Am.  St.  Rep.  459,  72  Pac.  861. 

These  decisions  also  recognize  a 
writ  directing  the  sale  of  propert;y 
previously  levied  on,  and  t^iat  writ 
and  its  effect  are  discussed  at  length 
in  Ritchie  v.  Higginbotham.  The 
court  there  said:  "The  object  of 
this  writ,  so  far  as  it  regards  per- 
sonal property,  is  to  force  the  sher- 
iff to  sell  when  he  has  returned  a 
levy  unsold  for  want  of  buyers,  and 
to  bring  him  into  contempt  for  not 
selling  it." 

If  the  sheriff  can  be  forced  to  sell 
under  such  a  writ,  he  certainly  has 
the  power  to  sell  without  it.  In  10 
R.  C.  L.  1295,  this  language  is  used: 
"As  to  the  right  to  sell  after  the  re- 
turn day,  there  is  some  conflict.  On 
the  one  hand,  it  is  held  that  such  a 
sale  is  void,  and  that  the  sheriff  and 
the  attorney  who  directed  the  sale 
are  liable  as  trespassers.  On  the 
other  hand,  many  courts  have  recog- 
nized the  authority  of  the  sheriff  to 
sell  the  property  after  the  return 
day,  particularly  when  the  levy  is 
made  before  the  return  day.  Other 
courts  allow  a  sale  of  personalty, 
but  not  of  realty,  after  the  return 
day.  This  distinction  is  based  on 
the-  theory  that  a  levy  on  land,  un- 
like a  levy  on  personalty,  vests  no 
right  or  title  in  the  sheriff,  so  that 
he  acts  under  a  naked  power." 

The  weight  of  authority  seems  to 
be  that  the  sheriff  has  power  to  sell 
personal  property  after  the  return 
day  of  his  writ,  a,n,e-«»ie 
where  that  property  jwer  return 
has  been  levied  on  *'^' 
before  that  return  day.  An  ex- 
haustive note  on  the  subject  is  found 
in  76  Am.  Dec.  83-89.  See  also 
note  in  28  Am.  St.  Rep.  120 ;  1  Free- 
man, Executions,  3d  ed.  §  106;  16 
Standard  Proc.  179;  17  Cyc.  1242; 
Dennis  v.  Chapman,  19  Ala.  29,  54 
Am.  Dec.  186;  Cox  v.  Currier,  62 
Iowa,  551,  17  N.  W.  767;  Savings 
Inst.  V.  Chinn,  7  Bush,  539;  Sheldon 
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V.  New  Orleans  Canal  &  Bk^r.  Co. 

11  Rob.  (La.)  181 ;  Labiche  v.  Lewis, 

12  Rob.  (La.)  8 ;  Barnard  v.  Stevens, 
2  Aik.  (Vt.)  429,  16  Am.  Dec.  783. 

Under  these  and  other  authorities 
that  might  be  cited,  it  must  be  held 
that  the  sheriff  had  the  power,  after 
the  return  day  of  the  execution,  to 
sell  the  property  levied  on. 

4.  There  remain  the  questions  of 
attorney's  fees  in  resisting  the  ac- 
tion of  Marshall  against  the  plain- 
tiff, of  attorney's  fees  in  looking 
after  the  rights  of  the  plaintiff  to 
the  property  that  was  involved  in 
the  bankruptcy  proceeding,  of  the 
mileage  of  the  plaintiff,  of  the  fee 
for  publishing  tiie  last  sale  notice, 
and  of  the  $60  paid  for  feed  prior 
to  July  3. 

On  the  question  of  attorney's 
fees,  in  14  R.  C.  L.  59,  it  is  said: 
"When  actions  are  brought  to  re- 
cover indemnity,  either  where  the 
right  to  indemnity  is  implied  by  law 
or  arises  under  a  contract,  reason- 
able counsel  fees  which  have  been  in- 
curred in.  resisting  the  claim  in- 
demnified against  may  be  recovered 
as  a  part  of  the  damages  and  ex- 
penses." 

22  Cyc.  89  and  35  Cyc.  1771  make 
similar  statements.  Each  of  those 
statements  is  supported  by  numer- 
ous autiiorities.  These  statements 
are  unqualified,  and,  so  far  as  the 
language  given  in  each  of  them  is 
concerned,  the  liability  of  the  in- 
demnitor does  not  depend  upon 
notice  having  been  given  to  him  by 
the  indemnitee;  but  in  a  number  of 
the  cases  cited  the  indemnitor  had 
notice,  though  in  a  number  of  the 
cases  there  is  nothing  to  indicate 
that  the  indemnitor  had  any  notice. 
It  therefore  may  be  argued  that,  be- 
cause the  defendants  were  not  noti- 
fied by  the  plaintiff  concerning  the 
action  commenced  by  Marshall,  the 
defendants  are  not  liable  for  at- 
torney's fees.  The  argument  is  not 
good.  The  plaintiff  had  the  right 
to  defend  in  the  action  against  him. 
That  right  could  not  be  taken  from 
him  by  the  defendants.    They  could 


join  or  assist  in  the  defense,  but 
they  could  not  exclude  the  sheriff 
from  participating  therein.  In  the 
following  cases  the  indemnitors 
participated  in  the  action  with  the 
indemnitees,  yet  the  indemnitors 
were  held  liable  for  attorney's  fees : 
Stewart  v.  Lapsley,  7  La.  Ann.  641 ; 
Davis  V.  Smith,  79  Me.  351,  10  Atl. 
55;  Chesapeake  &  O.  Canal  Co.  v. 
Allegany  County,  57  Md.  201,  40 
Am.  Rep.  430;  Clarke  v.  Moles,  11 
Gray,  133. 

While  the  solution  of  the  problem 
presented  is  not  without^  difficulty, 
yet  tile  weight  of  authority,  the  bet- 
ter reasoning,  and  the  conclusion  of 
t^e  court  is  t^at  an 


indemnitee  can  re-  JJ^rSUi"!'" 
cover  his  reasonable 
and  necessary  attorney's  fees.  The 
conclusion  reached  is  supimrted  to 
some  extent  by  First  Nat.  Bank  v. 
Wniiams,  62  Kan.  431,  63  Pac.  744; 
Bourke  v.  Spaight,  80  Kan,  387,  102 
Pac.  253 ;  Topeka  v.  Brooks,  99  Kan. 
643,  164  Pac.  285. 

It  may  have  been  necessary  for 
the  plaintiff  to  employ  an  attorney 
in  the  bankruptcy  proceeding.  If 
it  was  necessary,  he  can  recover  the 
reasonable  attorney's  fee  paid  or 
promised ;  but,  if  it  was  not  neces- 
sary, he  cannot  recover. 

The  fee  for  the  public  notice 
should  be  recovered  by  the  plaintiff, 
as  well  as  the  mileage  for  the  dis- 
tances necessari^  traveled  by  him 
in  performing  his  duty  under  the 
execution. 

The  $50  paid  for  feed  furnished 
prior  to  July  3,  1911,  should  be  re- 
covered, if  it  is  found  that  the 
amount  was  so  paid. 

5.  On  their  cross  appeal  the  de- 
fendants contend  that  no  judgment 
whatever  should  have  been  rendered 
against  them.    What  has  been  said 
concerning  the  ques-  Ap,ei.^ne^ 
tion    presented    by  tion»  aupoaed 
the     plamtiff    dis-  •"• 
poses  of  this  contention  of  the  de- 
fendants. 

The  judgment  is  reversed,  and  a 
new  trial  is  granted. 
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ANNOTATION. 

after  ntnra  diqr  of  writ,  vndtf  a  levy  made  before  return 
day. 


L  GetteraHy,  189. 
n.  Personal  property,  189. 
in.  Beal  property: 

a.  Majority  mle,   190. 

b.  Minority  mle,  198. 

/.  OeneroUy. 

The  question  as  to  grounds  of  col- 
lateral attack  on  judicial  and  execu- 
tion sales  is  treated  in  note  to  Key- 
stone Ciollieries  v.  Hadge,  1  A.L.R. 
1428. 

As  to  effect  upon  sale  of  failure  to 
return  the  writ  until  after  return  day, 
see  note  to  Moorman  t.  Campbell 
County,  ante,  177. 

It  is  generally  held,  in  harmony 
with  the  reported  case  (Ibeland  v. 
Limn  County  Bank,  ante,  184),  that, 
in  the  absence  of  a  statute  to  the  con- 
trary, an  ofiBcer,  by  reason  of  the  title 
and  possession  acquired*  by  a  previous 
levy,  may  sell  personal  property  after 
the  return  day  of  a  writ  of  execution 
without  the  issuance  of  new  process; 
and  in  some  jurisdictions  the  same 
rule  is  adhered  to  in  the  case  of  real 
property.  In  other  jurisdictions,  how- 
ever, it  is  held  that  in  the  case  of  real 
property  an  officer  acquires  by  a  levy 
neither  title  nor  right  of  possession, 
as  in  the  case  of  personal  property, 
and  that  realty  may  not  be  sold  after 
the  return  day  of  a  writ  of  execution 
without  new  process,  such  as  a  vendi- 
tioni exponas. 

It  may  be  observed  from  the  cases 
in  this  note,  generally,  that  where  an 
ofibser  has  authority  to  sell  after  the 
return  day  of  a  fieri  facias,  but  neg- 
lects to  do  so,  a  venditioni  exponas 
may  be  procured  to  compel  him  to  act; 
in  such  case  the  writ  confers  upon  the 
oflScer  no  authority  not  previously 
possessed  by  him.  Where,  however, 
the  ofiker*!  authority  to  sell  ceases  on 
the  return  day,  and  new  process  is 
necessaiy  to  mi^e  a  sale  thereafter,  a 
venditioni  exponas  serves  the  purpose 
of  an  execution,  and  authorizes  him 
to  sell. 

It.  Pergonal  property. 

The  following   cases   support  the 


rule  that  personal  property  may  be 
sold  after  the  return  day  without  new 
process,  where  it  has  been  levied  upon 
before  that  day:  Evans  v.  Governor 
(1861)  18  Ala.  669,  64  Am.  Dec.  172; 
Dennis  v.  Chapman  (1851)  19  Ala.  29, 
54  Am.  Dec.  186;  Logsdon  v.  Spivey 
(1870)  54  m.  104;  Willoughby  v. 
Dewey  (1872)  63  lU.  246;  Wright  v. 
Howell  (1872)  86  Iowa,  288;  Cox  v. 
Currier  (1888)  62  Iowa,  551,  17  N.  W. 
767;  Rogers  v.  Damaby  (1843)  4  B. 
Mon.  (Ky.)  241;  Rudd  v.  Johnson 
(1824)  5  Litt.  (Ky.)  19;  Colyer  v.  Hig- 
gins  (1863)  1  Duv.  (Ky.)  7,  86  Am. 
Dec.  601;  Aubert  v.  Buhler  (1825)  3 
Mart  N.  S.  (La.)  489;  Rothschild  v. 
Ramsay  (1831)  2  La.  277;  Gaither  v. 
Martin  (1862)  3  Md.  164;  Sanford  v. 
Durfee  (1837)  19  Pick.  (Mass.)  485; 
Blair  v.  Compton  (1876)  33  Mich.  433; 
Pettingill  v.  Moss  (1869)  3  Minn.  222, 
Gil.  161,  74  Am.  Dec.  747;  Barrett  v. 
McKenzie  tl877)  24  Minn.  20;  Hombs 
V.  Ck>rbin  (1886)  20  Mo.  App.  497; 
Lanier  v.  Stone  (1821)  8  N.  C  (1 
Hawks)  329;  Spang  v.  Com.  (1849)  12 
Pa.  360;  Evans  v.  Barnes  (1852)  2 
Swan  (Tenn.)  293;  Barnard  v.  Ste- 
vens (1828)  2  Aik.  (Yt.)  429,  16  Am. 
Dec.  738. 

The  court  in  Logsdon  v.  Spivey 
(1870)  64  DL  104,  observed  that  when 
a  sheriff  has  levied  an  execution  on 
personal  property,  and  for  any  reason 
fails  to  sell  during  the  lifetime  of  the 
writ,  the  plaintiff  in  execution  may  sue 
out  a  venditioni  exponas,  to  compel 
him  to  sell  the  property ;  but  only  com- 
pels him  to  do  what  the  law  required 
him  to  do  without  a  writ. 

The  importance  of  the  distinction 
between  a  case  where  the  writ  was 
levied  after  the  return  day,  and  a  case 
where  it  was  levied  before  the  return 
day  but  the  sale  thereunder  was  made 
after  the  return  day,  is  illustrated  by 
Rudd  V.  Johnson  (1824)  6  Litt.  (Ky.) 
19,  supra,  where  the  court,  while  hold- 
ing that  a  sheriff  cannot  legally  re- 
ceive money  on  an  execution  after  the 
return  day,  unless  he  has  levied  on  the 
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property  before,  observed,  incidentally 
that  where  the  sheriff,  before  the  re- 
turn day,  takes  property,  he  may  no 
doubt  sell  it  afterwards,  upon  the 
ground  that  the  authority  to  take  and 
sell  property  is  entire,  and  he  who  be- 
gins its  execution  may  finish  it. 

Where  property  levied  on  was  sold 
after  the  return  day  of  the  execution, 
by  consent  of  the  defendant,  without 
a  venditioni  exponas,  the  legality  of 
the  sale  was  not  questioned  in  Pick- 
ard  V.  Peters  (1842)  3  Ala.  493;  the 
court  holding  that,  there  being  two  ex- 
ecutions against  the  same  defendant 
in  favor  of  different  plaintiffs,  both  of 
which  were  levied  on  a  slave,  the 
money  realized  from  a  sale  after  the  re- 
turn day,  by  agreement  between  the 
defendant  in  the  execution  and  the  of- 
ficer, without  a  bond  of  indemnity, 
neither  levy  having  been  discharged, 
should  have  been  applied  to  the  senior 
instead  of  the  junior  execution. 

It  is  held  in  Sheldon  v.  New  Orleans 
Canal  &  Bkg.  Co.  (1845)  11  Rob.  (La.) 
181,  that  the  mere  seizure  under  a  fi. 
fa.  of  a  judgment  in  favor  of  a  debtor 
does  not  devest  the  property  of  the 
latter,  and  transfer  it  to  the  seizing 
creditor.  It  gives  him,  at  most,  a 
right  to  proceed  and  sell  the  judgment, 
and  to  be  paid  by  preference  out  of  the 
proceeds.  A  fi.  fa.  is  the  warrant  of 
the  sheriff,  authorizing  him  to  seize 
property  and  keep  it,  and  to  sell  it  to 
satisfy  the  judgment  under  which  it 
was  issued.  When  a  seizure  has  been 
made,  the  sheriff  is  not  bound  to  re- 
turn the  writ,  though  it  has  subse- 
quently expired.  He  may  retain  it  and 
sell  the  property  seized.  If  he  re- 
turns the  writ  he  will  be  without  au- 
thority to  hold  or  dispose  of  the  prop- 
erty ;  and  any  privilege  resulting  from 
the  seizure  will  cease  to  exist. 

til.  Real  propei'ty. 
a.  Majority  rule. 

In  some  jurisdictions  no  distinction 
is  made  between  real  and  personal 
property,  and  it  is  held  that,  where 
there  has  been  a  previous  levy,  realty 
as  well  as  personalty  may  be  sold  after 
the  return  day  without  the  issuance 
of  new  process. 


United  States. — ^Wheaton  v.  Sexton 
(1819)  4  Wheat.  503,  4  L.  ed.  626; 
Remington  v.  Linthicum  (1840)  14 
Pet.  84,  10  L.  ed.  364;  Mason  v.  Ben- 
nett (1892)  52  Fed.  343;  United  States  • 
V.  Hogg  (1902)  50  C.  G.  A.  608,  112 
Fed.  909,  affirming  (1901)  111  Fed. 
292.    . 

California.— Smith  v.  Morse  (1852) 

2  Cal.  525;  Welch  v.  Sullivan  (1857)  8 
Cal.  165;  Southern  California  Lumber 
Co.  V.  Ocean  Beach  Hotel  Co.  (1892) 
94  Cal.  217,  ^8  Am.  St.  Rep.  116,  29 
Pac.  627. 

Idaho.— Ollis  v.  Kirkpatrick  (1891) 

3  Idaho,  247,  28  Pac.  435. 
Illinois.— Phillips   v.   Dana    (1842) 

4  III.  551 ;  Reddick  v.  Cloud  (1846)  7 
HI.  670;  Bryant  v.  Dana  (1846)  8  IlL 
343;  Bellingall  v.  Duncan  (1846)  8  lU. 
477. 

Indiana.— Tillotson  v.  Doe  (1841)  6 
Blackf.  690;  Ewing  v.  Hatfield  (1861) 

17  Ind.  513;  Lowry  v.  Reed  (1883)  89 
Ind.  442;  Rose  v.  Ingram  (1884)  9& 
Ind.  276. 

Iowa. — Stein  v.  Chambless    (1865) 

18  Iowa,  474,  87  Am.  Dec.  411;  Childs 
V.  McChesney  (1866)  20  Iowa,  481,  89 
Am.  Dec.  545;  Butterfield  v.  Walsh 
(1866)  21  Iowa,  97,  89  Am.  Dec.  557; 
Thorington  v.  Allen  (1866)  21  Iowa, 
291 ;  Moomey  v.  Maas  (1867)  22  Iowa, 
380,  92  Am.  Dec.  896. 

Kentucky.— Allen  v.  Trimble  (1815) 
4  Bibb,  24,  7  Am.  Dec,  726;  Cox  v. 
Joiner  (1815)  4  Bibb,  94;  Savings  Inst, 
v.  Chinn  (1870)  7  Bush,  639;  Neilson 
V.  Churchill  (1837)  6  Dana,  388. 

Louisiana. — ^Rowly  v.  Kemp  (1847) 
2  La.  Ann.  360;  Dorsey  v.  Carrollton 
Bank  (1850)  5  La.  Ann.  237;  Fink  v. 
Lallande  (1840)  16  La.  547;  Black  v. 
Catlett  (1842)  1  Rob.  640;  Labiche  v. 
Lewis  (1845)  12  Rob.  8. 

Maryland. — Moreland  v.  Bowling 
(1846)  3  Gill,  500. 

Massachusetts. — Heywood  v.  Hil- 
dreth  (1812)  9  Mass.  393. 

Minnesota. — Knox  v.  Randall  (1878) 
24  Minn.  479;  Spencer  v.  Haug  (1891) 
45  Minn.  231,  47  N.  W.  794;  Bradley  v. 
Sandilands  (1896)  66  Minn.  40,  61  Am. 
St.  Rep.  386,  68  N.  W.  321. 

Nebraska.  —  Johnson  v.  Bemis 
(1878)  7  Neb.  226;  Wyant  v.  Tuthill 
(1886)  17  Neb.  496,  28  N.  W.  842.  , 
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New  York.— Wood  v.  Colvin  (184S) 
5  Hill,  228 ;  Jackson  ex  dem.  Coqver  t. 
Browner  (1831)  7  Wend.  388. 

PeniuylTania. — ^Blythe  v.  Richards 
(1823)  10  Sersr.  &.  R.  261,  IS  Am.  Dec. 
672;  Toonur  v.  Purkey  (1817)  1  Mill, 
Const.  323,  12  Am.  Dec.  684. 

Sooth  Carolina. — Gassaway  v.  Hall 
(1887)  3  Hill,  L.  289. 

Washington.  —  Hensen  v.  Peter 
(1917)  95  Wash.  628,  LJI.A.1918F, 
6S2,  164  Pac.  512. 

England.— Jeanes  v.  Wilkins  (1748) 
1  Ves.  Sr.  195,  27  Eng.  Reprint,  978. 

It  should  be  observed  that  the  fact 
that  a  writ  of  venditioni  exponas  may 
in  fact  have  been  issued  does  not 
militate  against  the  authority  of  a  case 
in  support  of  the  rule  above  cited, 
where  it  appears  that  such  writ  was 
not  the  source  of  the  officer's  author- 
ity, but  a  mere  means  of  compelling 
him  to  exercise  his  authority.  In 
Southern  California  Lumber  Co.  v. 
Ocean  Beach  Hotel  Co.  (1892)  94  Cal. 
217,  28  Am.  St  Rep.  115,  29  Pac.  627, 
supra,  the  court  said  that  a  writ  of 
venditioni  exponas  is  sometimes  is- 
sued, but  its  issuance  is  not  necessary 
to  justify  a  sale,  as  the  writ  itself  is 
only  a  direction  to  perform  a  duty 
which  already  exists,  and  the  sheriff 
acquires  no  additional  authority  from 
its  issuance;  and  quoted  from  Free- 
man on  Executions,  2d  ed.  §  58,  as  fol- 
lows: "By  a  levy,  a  lien  is  created 
whose  duration  is  not  limited  to  the 
return  day  of  the  writ,  and  from  this 
it  must  necessarily  follow  that  the  of- 
ficer has  authority,  notwithstanding 
the  passing  of  such  return  day,  to 
make  his  levy  productive  by  a  sale  of 
the  realty  levied  upon;  and  this  au- 
thority is  not  dependent  on  the  issuing 
of  a  venditioni  exponas,  for  this  writ 
does  nothing  more  than  to  compel  per- 
formance of  a  pre-existing  duty." 

In  Bellingall  v.  Duncan  (1846)  8  lU. 
477,  supra,  the  court  observed  that  a 
sheriff  did  not  derive  his  authority 
from  the  writ  of  venditioni  exponas. 

In  the  early  case  of  Wheaton  v.  Sex- 
ton (1819)  4  Wheat.  (U.  S.)  503,  4  L. 
ed.  626,  supra,  the  court  expressed  its 
surprise  that  any  doubt  could  be  en- 
tertained that  a  sale  of  real  property 
might  be  made  after  the  return,  if  the 
levy  was  made  before  the  day. 


In  United  States  v.  Hogg  (1902)  50 
C.  C.  A.  608,  112  Fed.  909,  affirming 
(1901)  111  Fed.  292,  supra,  Lurton, 
Ch.  J.,  writing  the  opinion,  it  was  held 
that  a  statute  of  Kentucky,  providing 
that  an  officer  may  at  any  time  after 
return  day,  while  the  original  execu- 
tion is  in  his  hands,  sell  any  property 
taken  in  virtue  thereof,  "providing  the 
levy  was  made  before  the  return  day," 
was  merely  declaratory  of  the  conmion 
law,  and  did  not  interfere  with  the 
rule  at  common  law  that  an  execution 
was  leviable  as  well  on  the  return  day 
as  upon  any  prior  day  of  its  life,  nor 
prevent  a  sale  after  the  return 
day,,  under  a  levy  made  on  the  return 
day. 

In  Remington  v.  Linthicum  (1840) 
14  Pet.  (U.  S.)  84,  10  L.  ed.  364,  supra, 
the  court  said  that  as  a  special  return 
on  a  &.  fa.  is  one  of  the  modes  of  prov- 
ing a  sale  and  securing  the  title  of  the 
purchaser,  the  marshal  must  be  au- 
thorized to  make  an  indorsement, 
after  a  regular  return  term,  in 
cases  when  the  sale  was  made  after- 
wards. 

In  Moreland  v.  Bowling  (1846)  3 
Gill  (Md.)  500,  supra,  the  court  said 
the  sheriff  may  retain  a  fi.  fa.  in  his 
hands  after  a  levy  and  an  ineffectual 
effort  to  sell,  not  only  until  the  return 
day  has  passed,  but  until  several  terms 
have  passed,  and  may  then  sell ;  it  is 
at  the  option  of  the  plaintiff  to  rule  the 
return  of  the  fi.  fa.  and  issue  a  ven- 
ditioni exponas^  or  allow  the  sheriff  to 
continue  to  act  under  the  fi.  fa. 

In  Hensen  v.  Peter  (1917)  95  Wash. 
628,  L.R.A.1918F,  682,  164  Pac.  512, 
supra,  the  court  said :  "It  is  well  set- 
tled that,  in  the  absence  of  a  statute  to 
the  contrary,  an  officer  who  has  en- 
tered upon  the  service  of  an  execution 
by  levying  the  same  upon  the  property 
of  the  debtor  before  the  return  day 
may,  after  the  return  day  and  after 
the  actual  return,  continue  to  hold  the 
property  and  prosecute  such  further 
proceedings  as  may  be  necessary  to 
convert  the  properly,  whether  real  or 
personal,  into  money,  for  the  purpose 
of  satisfying  the  judgment.  This  is 
especially  so  where  the  sheriff  has 
been  interrupted  by  an  injunction,  is- 
sued at  the  instance  of  the  judgment 
debtor." 
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In  Kentucky,  it  is  held  on  common- 
law  principles  that,  where  a  sheriff 
has  levied  on  property  before  the  re- 
turn day  of  the  execution,  he  may  pro- 
ceed to  sell  afterwards,  as  well  lands 
as  personal  property,  even  without  a 
venditioni  exponas,  on  the  ground 
that  such  writ  gives  no  new  authority 
to  the  ofScer,  but  is  merely  intended 
to  compel  him  to  do  that  which  he  was 
before  authorized  to  do.  The  doctrine 
in  that  state  is,  that,  such  being  the 
power  of  the  sheriff  under  a  writ  of 
fieri  facias  at  common  law,  and  not 
having  been  repealed  by  the  statute 
concerning  execution,  the  power  still 
exists.  The  statute  having  made  lands 
subject  to  like  process  of  execution  as 
personal  property,  it  is  held  that  it 
may  be  dealt  with  in  like  manner. 
Irvin  v.  Picket  (1814)  8  Bibb  (Ky.) 
343. 

The  Missouri  Act  of  1863  provided 
"that  executions  now  issued,  or  that 
hereafter  may  be  issued,  from  any 
court  of  record,  and  levied  upon  real 
estate,  if  from  any  cause  the  real  es'- 
tate  shall  not  be  sold  at  the  next  term 
of  the  court  from  which  said  execution 
has  issued  or  may  hereafter  be  issued, 
said  execution  and  the  lien  of  said  levy 
shall  remain  and  continue  in  full  force 
until  a  term  of  court  is  held  in  the 
county  where  said  property  can  or 
may  be  sold."  See  Stewart  v.  Sever- 
ance (1869)  43  Mo.  332,  97  Am.  Dec. 
392.  The  position  of  the  Missouri 
courts  under  the  above  statute,  with 
reference  to  sales  after  the  return  day, 
was  stated  in  Webster  v.  Woolbridge 
(1847)  3  Dill.  74,  Fed.  Cas.  No.  17,340, 
thus :  "In  Missouri,  the  executions  are 
returnable  in  term,  and  the  law  has 
always  required  execution  sales  to  be 
made  during  a  term  of  the  circuit 
court.  .  .  .  Without  a  statute  an 
execution  is  functus  officio  after  the 
return  day.  .  .  .  But  by  statute, 
.  .  .  where  a  levy  has  been  duly 
made,  the  power  to  sell  exists  after  the 
return  day;  for  the  express  provision 
is  that  if  there  is  a  levy  when  the  writ 
is  in  force,  and  the  sale  is  not  made 
at  the  next  term,  the  execution,  and 
lien  created  thereby,  shall  remain  and 
continue  in  force  until  the  end  of  the 
second  term,  and  until  a  term  of  court 


is  held  at  which  the  real  estate  may  be 
sold  according  to  law.  This  obviates 
the  necessity  of  a  new  writ,  and  au- 
thorizes a  sale  upon  the  writ  under 
which  the  levy  was  made,  at  the  sec- 
ond term  of  the  proper  court,  or,  if 
need  be,  at  a  still  later  term.  But 
when  a  term  arrives  at  which  the  land 
levied  on  may  be  legally  sold,  and  it  is 
not,  then  a  sale  made  afterwards  by 
virtue  of  the  original  execution  might 
be  and  probably  would  be  void."  See 
also  the  following  Missouri  cases,  de- 
cided under  that  statute;  Bank  of  Mis- 
souri V.  Bray  (1866)  37  Mo.  194  (sale 
properly  set  aside  in  this  case,  levy 
and  sale  having  been  made  after  re- 
turn day) ;  Stewart  v.  Severance 
(1869)  48  Mo.  331,  97  Am.  Dec.  392 
(sale  was  valid  where  it  was  ad- 
journed by  consent  of  plaintiff  beyond 
term  fixed) ;  Kane' v.  McCown  (1874) 
66  Mo.  181  (sale  upheld) ;  Buchanan 
V.  Tracy  (1870)  46  Mo.  487  (whether 
an  officer  sells  before  or  after  the  re- 
turn, whether  he  makes  a  correct  re- 
turn, or  any  return  at  all,  to  the  writ, 
is  immaterial  ta.  the  purchaser,  pro- 
vided the  writ  is  duly  issued  and  the 
levy  made  before  the  return)  ;  Karnes 
V.  Alexander  (1887)  92  Mo.  660,  4  S. 
W.  618  (where  the  general  execution 
has  been  levied  by  the  sheriff  on  the 
property  of  the  defendant  anterior  to 
the  return  day,  the  property  so  levied 
upon  may  be  sold  at  any  time  after  the 
return  day,  provided  it  is  sold  during 
the  term) ;  Huff  v.  Morton  (1887)  94 
Mo.  406,  7  S.  W.  288  (sale  upheld). 

And  see  also  to  the  same  effect  Huff 
V.  Morton  (Mo.)  supra,  where  the 
court  observes  that  the  writ  of  vendi- 
tioni exponas  is  not  a  writ  of  author- 
ization. It  may  be  called  a  branch  of 
the  writ  of  fieri  facias,  commanding 
the  officer  to  execute  that  writ.  It 
gives  the  officer  no  authority  not  pre- 
viously possessed  by  him.  Notwith- 
standing the  return  of  that  writ,  he 
could  sell  the  property  levied  upon  as 
weil  without  as  with  a  venditioni  ex- 
ponas. 

In  Stein  v.  Chambless  (1866)  18 
Iowa,  474,  87  Am.  Dec.  411,  the  court, 
in  answer  to  the  contention  that  the 
sale  was  invalid  because  made  under 
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an  alias  execution,  instead  of  under  a 
venditioni  exponas,  observed  that 
"regularly,  under  the  directions  of  the 
statute,  the  sale  should  have  been 
made  under  this  last  writ,  instead  of 
«n  alias  execution;  but,  because  it  was 
not;  it  does  not  follow  that  the  sale  was 
void  and  ineffectual  to  pass  the  title 
to  the  purchaser,  for  the  re&son  that 
the  power  of  the  sheriff  to  sell  under 
the  first  execution  was  not  and  had  not 
been  exhausted  at  the  time  of  the  sale; 
and  for  this  very  sufScient  reason  per- 
haps was,  that  the  ofScer  made  his  re- 
turn to  the  effect  that  he  had  sold  the 
property  under  both  executions  afore- 
said. At  all  events  it  has  long  and  of- 
ten been  settled  by  the  courts  that,  if 
the  oflScer  levies  before  the  expiration 
of  the  execution,  he  may  complete  the 
sale  as  well  after  as  before  the  return 
day  of  the  writ.     Phillips  v.  Dana 

(1842)  4   IlL    558;    Wood   v.    Colvin 

(1843)  5  Hill  (N.  Y.)  231." 

It  is  held  in  Cochrane  v.  Bank  of 
United  States  (1845)  11  Rob.  (La.)  64, 
that  where  the  seizure  has  been  made 
l)efore  the  return  day,  he  may  do  all 
that  the  law  requires  of  him  after  that 
time ;  where  after  a  seizure  under  a  fi. 
fa.  the  sheriff,  on  being  enjoined  from 
further  proceedings,  returns  the  writ 
into  court  and,  under  an  alias  fi.  fa., 
proceeds  to  sell  the  property  orig- 
inally seized,  without  making  any  new 
seizure,  the  sale  will  be  annulled.  See 
also  to  the  same  effect,  Jacobshagen 
T.  Moylan  (1874)  26  La.  Ann.  735. 

t.  Minority  nUe, 

Some  authorities,  however,  make  a 
distinction  between  real  and  personal 
property,  and  hold  in  the  case  of  realty 
that  after  the  return  day  of  an  execu- 
tion, although  there  has  been  a  pre- 
vious levy,  there  is  no  authority  for  a 
sale  without  new  process. 

Thus,  tile  rule  that  real  property 
may  not  be  sold  after  the  return  day 
of  an  execu|;ion  or  fieri  facias  without 
new  process,  although  there  has  been 
a  previous  levy,  is  applied  in  the  fol- 
lowing cases:  Morgan  v.  Doe  (1849) 
15  Ala-  190;  Smith  v.  Mundy  (1850) 
18  Ala.  182, 52  Am.  Dec.  221 ;  Sheppard 
T.  Rhea  (1873)  49  Ala.  125;  Hawes  v. 
2  A.L.R.— 13. 


Bucker  (1891)  94  Ala.  166,  10  So.  85; 
Shultz  V.  Smith  (1876)  17  Kan.  306; 
First  Nat.  Bank  v.  Farmers'  Nat.  Bank 
(1900)  61  Kan.  620,  60  Pac  824.  See 
also,  as  recognizing  the  rule,  the  other 
Kansas  cases:  Ritchie  v.  Higgin- 
botham  (1881)  26  Kan.  646;  Rain  v. 
Young  (1900)  61  Kan.  428,  78  Am.  St. 
Rep.  326,  69  Pac.  1068;  First  Nat. 
Bank  v.  Farmers'  Nat.  Bank  (1900) 
61  Kan.  620,  60  Pac.  324;  Norton  v. 
Reardon  (1903)  67  Kan.  302,  100 
Am.  St.  Rep.  459,  72  Pac.  861;  Lehr 
v.  Doe  (1844)  3  Smedes  &  M.  (Miss.) 
468;  Kane  v.  Preston  (1852)  24  Miss. 
183;  Williamson  v.  Williamson  (1876) 
52  Miss.  725;  Lackey  v.  Lubke  (1865) 
36  Mo.  115;  Den  ex  dem.  Seawell 
v.  Bank  of  Cape  Fear  (1831)  14 
N.  C  ,  (3  Dev.  L.)  284,  22  Am.  Dec. 
722;  Tarkinton  v.  Alexander  (1886) 
19  N.  C.  (2  Dev.  &  B.  L.)  87;  Smith 
v.  Spencer  (1842)  25  N.  C.  (8  Ired. 
L.)  263  (but  see  Doe  ex  dem.  Mordecai 
V.  Speight  (1832)  14  N.  C.  (3  Dev.  L.) 
428,  24  Am.  Dec.  266,  infra) ;  Barden 
V.  M'Kinne  (1826)  11  N.  C.  (4  Hawks) 
281,  16  Am.  Dec.  619;  Rogers  v.  Ca- 
wood  (1851)  1  Swan  (Tenn.)  142,  55 
Am.  Dec.  729;  Randolph  v.  Metcalf 
(1869)  6  Coldw.  (Tenn.)  411;  Overton 
v.  Perkins  (1837)  10  Yerg.  (Tenn.) 
328;  Lester's  Case  (1843)  4  Humph. 
(Tenn.)  383 ;  Haney  v.  Millikin  (1884) 
2  Tex.  App.  Civ.  Cas.  (Willson)  170; 
Terry  v.  Cutler  (1898)  4  Tex.  Civ.  App. 
570,  23  S.  W.  539;  Towns  v.  Harris 
(1855)  IS  Tex.  507. 

In  Young  v.  Smith  (1859)  23  Tex. 
698,  76  Am.  Dec.  81,  it  was  held  that  a 
venditioni  exponas  confers  upon  the 
sheriff  authority  to  sell  land  after  the 
return  day,  such  writ  being  a  lawful 
process  of  execution  in  such  cases; 
see,  to  the  same  effect:  Lockridge  v. 
Baldwin  (1857)  20  Tex.  303,  70  Am. 
Dec.  885;  Hester  v.  Duprey  (1877)  46 
Tex.  627;  Towns  v.  Harris  (1855)  13 
Tex.  507;  Mitchell  v.  Ireland  (1881) 
64  Tex.  301;  Cain  v.  Woodward  (1889) 
74  Tex.  549,  12  S.  W.  319. 

It  is  held  in  Cash  v.  Tozer  (1841)  1 
Watts  &  S.  (Pa.)  519,  that,  under  an 
act  directing  the  sale  of  realty  before 
the  return  day  of  a  fieri  facias,  a  sale 
made  after  the  return  day,  although 
continued  by  adjournment  from  day 


Digitized  by 


Google 


194 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L..R. 


to  day,  is  void,  and  vests  no  title  in 
the  purchaser. 

So,  it  was  held  in  Dale  v.  Medcalf 
(1848)  9  Pa.  108,  that  a  sherifTs  sale 
on  a  fieri  facias  after  the  return  day 
of  the  writ  was  void  and  passed  no 
title  to  the  purchaser,  holding  uncon- 
stitutional the  first  section  of  the  later 
Act  of  1845,  wherein  an  attempt  was 
made  to  validate  and  confirm  sales 
which  had  been  made  prior  to  the  pas- 
sage of  the  act,  and  which  were  void 
under  the  ruling  of  the  supreme  court 
in  Cash  v.  Tozer  (Pa.)  supra. 

But  in  Rhodes  v.  Bamett  (1900)  196 
Pa.  429,  46  Atl.  488,  a  sheriffs  sale 
of  realty,  adjourned  until  the  Friday 
after  the  return  day  at  the  instance  of 
and  for  the  benefit  of  defendants,  was 
held  valid.  The  court,  while  admit- 
ting that  the  first  section  of  the  Act  of 
1846  was  unconstitutional,  in  accord- 
ance with  Cash  v.  Tozer,  held  consti- 
tutional the  second  section  of  the  Act 
of  1846,  providing  that  all  sales  of  real 
estate  of  sheriffs  and  coroners  shall 
be  made  on  or  before  the  return  day 
of  the  writs  respectively,  or  within 
six  days  thereafter. 

In  Doe  ex  dem.  Mordecai  v.  Speight 
(1882)  14  N.  C.  (8  Dev.  L.)  428,  24 
Am.  Dec.  266,  it  was  held  that  a  sale 
of  land  under  a  fi.  fa.  is  good,  though 
made  on  the  day  after  the  process  is 
returnable,  before  it  be  returned,  and 
during  the  term  of  the  court  to  which 
it  is  returnable.  The  court  cited  and 
relied  on  Laniel  v.  Stone  (1821)  8 
N.  C.  (1  Hawks)  329.  That  case, 
however,  merely  held  that  a  sale  of 
chattels  after  the  return  day  was 
valid,  and  expressly  refrained  from 
passing  upon  the  question  as  to  real- 
ty, since  it  was  not  necessary  to  a 
decision.  The  Mordecai  Case,  though 
perhaps  distinguishable  on  its  facts, 
seems  opposed  to  the  other  North 
Carolina  cases  above  cited,  which  ex- 
pressly draw  a  distinction,  in  this  re- 
gard, between  a  sale  of  chattels  and  a 
sale  of  real  property. 

In  holding  that,  while  goods  may  be 
sold  by  the  sheriff  under  a  previous 
levy  without  a  venditioni  exponas,  a 
sale  of  land  without  such  authority  is 
inoperative,  the  court  in  Doe  ex  dem. 
Seawell  v.  Bank  of  Cape  Fear  (1831) 


14  N.  C.  (3  Dev.L.)  279,  22  Am.  Dec. 
722,  observes  that,  as  a  venditioni  ex- 
ponas can  give  no  power  to  sell,  it  is 
argued  that,  ex  necessitate,  the  power 
given  by  the  fi.  fa.  must  remain.  The 
argument  would  prove  much,  were  it 
true.  For,  although  it  is  admitted  that 
a  venditi^oni  exponas  confers  no  power 
to  sell  in  the  case  of  a  chattel  levied 
on  under  a  fi.  fa.,  because  the  power 
existed  before  and  therefore  could  not 
be  conferred  again,  yet,  where  the 
power  did  not  exist  before,  that  reason 
fails.  And  if  not  conferred  by  the  ven- 
ditioni exponas  it  does  not  exist.  The 
reason  ex  necessitate  is,  therefore, 
turned  against  the  defendant.  In. 
these  cases,  we  have  considered  and 
must  consider  that  a  venditioni  ex- 
ponas or  order  of  sale,  by  whatever 
name  it  be  called,  changes  its  charac- 
ter  from  that  which  it  bears  where 
there  has  been  a  levy  on  goods.  There 
it  confers  no  power  to  sell,  because  the 
power  existed  before.  But  in  the  ca.se 
of  a  levy  on  lands  it  confers  the  power 
of  sale  for  the  very  contrary  reason. 
Where  goods  are  levied  on  under  as 
attachment,  and  they  are  afterwards 
ordered  to  be  sold,  or  where  lands  are 
levied  on  by  a  constable  and  returned 
to  court  and  ordered  to  be  sold,  the 
order  of  sate,  whether  it  be  called 
simply  by  that  name  or  dignified  with 
the  name  of  venditioni  exponas,  is  the 
writ  which  gives  the  sheriff  power  to- 
sell. 

In  observing  the  distinction  between 
realty  and  personalty,  the  court,  in 
Overton  v.  Perkins  (1837)  10  Yerg. 
(Tenn.)  328,  states  that  goods  are 
movable,  and  capable  of  being  taken 
by  the  sheriff  into  possession.  They 
are  liable  to  be  wasted  in  the  hands  of 
the  debtor,  and  hence  the  policy  of  the 
law  in  requiring  the  sheriff  to  take 
them  into  his  possession.  As  posses- 
sion of  goods  indicates  ownership,  and 
is  in  fact  part  of  the  title  to  them,  it 
follows  that  the  sheriff  would  acquire 
by  his  levy  and  possession  a  special 
property  in  them.  Having  thus  de- 
prived the  general  owner,  the  debtor, 
of  the  possession  of  his  goods,  the  ex- 
ecution is  satisfied  by  the  levy,  if  the 
goods  are  of  value  equal  to  its  amount. 
With  all  these  legal  consequences  re- 
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suiting  from  the  levy  on  goods,  it  is 
perfectly  consistent  that  the  sherifiF 
should  have  the  power  to  sell  them 
after  the  return  of  the  execution.  Al- 
though the  return  day  of  the  execution 
has  passed,  yet  he  may  make  the  sale ; 
not  because  he  has  made  the  levy  only, 
but  also  because  he  has  a  special  prop- 
erty. The  special  property  he  has  in 
the  goods  must  be  the  principal  reason 
why  he  can  exercise  this  power.  For 
he  may  sell,  although  he  has  ceased  to 
be  sheriff.  The  power  to  do  so  does 
not  exist  by  reason  of  his  official  char- 
acter, for  he  has  ceased  to  be  an 
oGBcer;  not  because  of  any  legal  proc- 
ess, for  he  has  none,  and  that  which 
he  had  is  functus  officio.  To  what 
principle,  then,  arising  out  of  his  con- 
nection with  the  subject,  can  this  ex- 
traordinary power  be  traced,  if  it  be 
not  mainly  to  the  one  before  stated,  his 
special  property  in  the  goods?  It  is 
true,  it  is  not  by  virtue  of  this  special 
property  alone  that  he  sells,  for  if  that 
were  so  he  would,  as  contended  by  the 
defendant's  couniiel,  convey  only  his 
special  property  to  the  purchaser. 
The'law  has  placed  the  property  in  his 
possession  by  means  of  the  levy>  and 
that  act,  having  been  done  by  him 
while  he  had  the  lawful  authority  to 
perform  it,  places  him  in  auch  a  situ- 
ation in  relation  to  the  property  that 
a  right  of  disposition  is  conferred 
open  him.  This  principle,  growing  so 
naturally  out  of  IJie  situation  in  wiiich 
the  property  is  placed  in  the  hands  of 
an  ex-sheriff,  is  liable  to  no  injurious 
consequences.  The  property  is  in  his 
hands;  he  knows  he  has  it,  and  he 
knows  he  is  liable  to  the  creditor  for 
the  amount  of  the  execution  he  had 
levied  on  it,  and  to  the  debtor  for  the 
value  of  the  property  over  and  above 
the  sum  for  which  it  was  seized.  It 
is  his  interest  to  sell,  and  discharge 
himself  of  his  trust  at  once ;  and  it  is 
the  interest  of  both  debtor  and  cred- 
itor that  he  should  sell,  which  either 
one  or  the  other  will  not  fail  to  cause 
him  to  do,  if  he  delays,  by  quickening 
process.  Land,  however,  is  not  capa- 
ble of  being  wasted,  and  therefore 
there  is  no  necessity  for  the  sheriff 
to  take  possession.  He  acquires  no 
special  property  in  the  land  levied  on. 


and  can  maintain  no  action  in  rela- 
tion to  it ;  nor  does  a  levy  on  land  sat- 
isfy the  execution.  Upon  what  prin- 
ciple, then,  can  he  sell  the  land  after 
the  return  of  the  fi.  fa.?  Suppose  he 
goes  out  of  office,  and  years,  as  in  this 
case,  elapse  before  the  sale  is  sought 
to  be  made ;  is  he  to  keep  in  his  mem- 
ory that  he  once  had  an  execution  in 
his  hands,  and  that  he  levied  it  on  a 
particular  tract  of  land?  How  is  he 
to  know  that  the  judgment  has  not 
been  satisfied,  that  an  alias  execution 
has  not  been  levied  on  other  property 
and  satisfied  by  his  successor?  Al- 
though an  execution  may  be  levied  on 
land,  if,  before  the  sale,  it  shall  come 
to  the  knowledge  of  the  sheriff  that 
there  is  personal  property  on  which  he 
can  levy,  he  is  bound  to  abandon  the 
land  and  seize  the  personal  estate. 
The  levy  is  not,  therefore,  a  satisfac- 
tion of  the  execution.  It  does  not 
effect  a  disseisin  of  the  debtor,  nor  vest 
in  the  sheriff  any  right.  It  has  no 
other  operation  than  to  fix  upon  that 
particular  tract  as  the  subject  from 
which  the  sum  claimed  in  the  execu- 
tion is  to  be  raised.  In  view  of  these 
considerations,  we  cannot  give  our  as- 
sent to  the  proposition  that  a  levy,  on 
land,  one  of  the  slightest  and  the  most 
undefined  acts  a  ministerial  officer  can 
perform,  shall  have  the  tremendous  ef- 
fect of  devesting  the  freehold  rights  of 
a  man  in  possession,  and  of  investing 
the  sheriff  with  the  power  of  selling  it 
after  the  execution  has  spent  its  force. 
See  also,  to  the  sanie  effect,  Morgan  v. 
Doe  (1849)  15  Ala.  190;  Den  ex  dem. 
Seawellv.  Bank  of  Cape  Fear  (1831)  14 
N.  C.  (3  Dev.  L.)  279,  22  Am.  Dec.  722; 
McCrory  v.  Chaffin  (1851)  1  Swan 
(Tenn.)  309;  Haney  v.  Millikin  (1884) 
2  Trac  App.  Civ.  Cas.  (Willson)  170; 
Young  V.  Smith  (1859)  23  Tex.  598,  76 
Am.  Dec.  81;  Cain  v.  Woodward 
(1889)  74  Tex.  549,  12  S.  W.  319. 

The  reason  of  the  distinction,  ob- 
serves th6  court  in  Young  v.  Smith 
(1859)  23  Tex.  598,  76  Am.  Dec.  81,  is 
that  the  seizure  of  personal  property 
vests  a  special  property  in  the  sheriff, 
who  may  take  possession  for  the  pur- 
pose of  the  execution,  and  complete 
the  sale,  after  the  return  day,  by  vir- 
tue of  the  authority  previously  given. 
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whereas  a  levy  on  land  gives  no  right 
of  property  or  possession.  It  gives  no 
authority  to  the  officer  to  take  posses- 
sion and  turn  the  defendant  out,  but 
only  a  right  to  enter  for  the  purposes 
of  the  sale.  It  confers  authority  to 
pass  the  title  merely,  not  to  change 
the  possession;  and  there  must  be  in 
existence  some  lawful  authority  for 
the  conversion  and  sale  of  the  prop- 
erty. The  execution  could  confer  none 
after  the  return  day;  and  hence  the 
necessity  of  a  venditioni  exponas  for 
that  purpose. 

In  Haney  v.  Millikin  (1884)  2  Tex. 
App.  Civ.  Cas.  (Willson)  170,  the  prop- 
erty in  controversy  was  a  house  which 
was  built  by  one  party  upon  land  be- 
longing to  another.    The  house  was 


sold  under  an  execution,  as  the  prop- 
erty of  the  person  who  built  it,  and 
was  purchased  by  appellant.  The  sale 
was  made  after  the  return  day  of  the 
execution.  It  was  held  that  if  the 
house  was  real  property  the  sale  was 
void  and  passed  no  title  to  appellant. 
If  it  was  personal  property,  the  sale 
was  valid  and  passed  title. 

Where  the  day  fixed  in  an  adver- 
tisement for  the  sale  of  land  under  a 
venditioni  exponas  was  subsequent  to 
the  return  day  of  the  writ,  it  was  held 
in  Luther  v.  McMichael  (1845)  6 
Humph.  (Tom.)  298,  that  the  officer 
could  sell  under  the  alias  writ  sued 
out,  without  again  advertising  the 
sale.  J.  D.  C. 


LILA  M.  ENFIELD  et  al.,  Appts., 

V. 

M.  C.  STEWART. 

New  Mexico  Supreme  Cinirt  —  August  10,  1018. 
(—  N.  M.  — ,  174  Pac.  428.) 

Relilevin  —  discontinuance  —  avoidance  of  recovery. 

1.  The  plaintiff  in  a  replevin  suit  cannot,  by  a  discontinuance  of  the 
action  or  by  suffering  a  non^iuit,  prevent  a  judgment  being  rendered 
against  him  for  damages  or  for  a  return  of  the  property. 

[See  note  on  this  question  beginning  on  page  200.] 


Same —  special  owner. 

2.  Where  defendant  has  only  a  spe- 
cial interest  and  the  plaintiff  is  a 
stranger  to  the  title,  then  the  entire 
value,  according  to  the  ancient  doc- 
trine of  common  law,  may  be  recov- 
ered by  the  special  owner,  who  is  an- 
swerable ^ver  to  the  general  owner 

Headnotes  by  Hanna,  Ch.  J. 


for  whatever  interest  remains  after 
the  special  claim  is  satisfied. 
Chattel  mortgage  —  effect  on  title. 

3.  A  chattel  mortgage,  as  between 
the  mortgagor  and  mortgagee,  does  not 
convey  the  legal  title  to  the  mortgagee, 
but  is  a  mere  lien. 


Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  for  Eddy 
County  granting  defendant's  motion  for  judgment  and  overruling  a 
motion  to  set  it  aside,  in  an  action  brought  to  recover  possession  of  an 
automobile.    Affirmed. 


Statement  by  Hanna,  Ch.  J.: 
The  appellant^  plaintiff  below, 
brought  this  action  in  replevin  on 
the  16th  day  of  June,  1914,  in  the 
district  court  of  Eddy  county.  New 
Mexico,  to  recover  possession  of  one 


Overland  automobile,  model  71F, 
No.  593,  against  defendant  M^.  C. 
Stewart,  sheriff  of  Eddy  county, 
New  Mexico.  She  recovered  pos- 
session of  the  automobile,  giving  a 
bond  in  the  sum  of  $2,000,  a  Sid  al- 
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^mg  the  value  of  the  car  to  be 
$1,000.  She  claimed  the  automo- 
bfle  by  virtue  of  a  chattel  mortgage, 
dated  January  8, 1914,  and  made  by 
C.  Gertrude  Enfield  and  John  B. 
Enfield,  and  alleged  in  her  com- 
plaint that  the  said  automobile  had 
been  levied  on  by  the  defendant 
under  an  execution  issued  out  of  the 
district  court  in  the  case  of  State 
National  Bank  v.  John  B.  Enfield. 
She  farther  alleged  that  the  mort- 
gage had  never  been  satisfied,  and 
was  yet  in  full  force  and  effect,  and 
that  by  reason  thereof  she  was  en- 
titled to  the  possession,  and  set  up 
the  further  fact  that  she  had  been 
damaged,  by  reason  of  her  suit,  $100 
attorney's  fees. 

The  defendant  on  the  16th  day 
of  September,  1914,  filed  a  de- 
murrer, raising  but  the  one  ques- 
tion, that  attorneys'  fees  were  not 
recoverable  in  suits  of  this  charac- 
ter, which  demurrer  was  never  dis- 
posed of.  On  the  6th  day  of  Sep- 
tember, 1916,  Hie  plaintiff's  attorney 
made  a  motion  in  open  court  to  dis- 
miss the  case,  and  an  order  was. duly 
entered  dismissing  the  same.  On 
the  29th  day  of  May,  1917,  attorney 
for  defendajit  filed  a  motion  to  rein- 
state the  case  on  the  ground  that  it 
had  been  improperly  dismissed, 
which  motion  was  served  upon  the 
attorneys  of  record  for  the  plain- 
tiff, (^bom  &  Robinson,  who  waived 
the  five  days'  notice  of  taking  up  the 
motion,  and  also  waived  *'our  fur- 
ther appearance  as  counsel  in  said 
cause."  On  the  same  day  an  order 
was  entered,  granting  the  motion  to 
reinstate,  and,  without  filing  an  an- 
swer in  the  case,  the  defendant  im- 
mediately moved  for  judgment  in 
tiie  sum  of  $1,000,  on  the  ground 
that  tile  automobile  in  question  had 
been  removed  from  the  jurisdiction 
of  ttie  court,  and  that  defendant 
therefore  elected  to  accept  a  money 
judgment  in  lieu  of  the  property  re- 
plevied in  the  case.  A  motion  for 
judgment  was  granted,  and  judg- 
ment entered  on  the  29th  day  of 
May,  1917. 

On  August  6,  1917,  plaintiff  ap- 
peared by  new  counsel,  J.  B.  Atke- 
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son,  and  moved  to  set  aside  the 
judgment  on  the  following  grounds : 
First,  that  the  entry  of  judgment 
was  without  due  process  of  law; 
second,  that  the  decree  against  the 
sureties  was  erroneous  because  the 
case  was  dismissed  on  September  6, 
1916,  without  notice  to  the  sureties, 
and  was  subsequently  reinstated 
and  put  to  judgment;  third,  that  the 
decree  was  erroneous  because  at  the 
time  it  was  rendered  there  was  un- 
disposed of  a  demurrer  pending 
against  1[  11  of  the  complaint,  and 
that  the  defendant  had  never  filed 
an  answer  in  &id  cause  to  the 
merits  of  the  case,  wherefore  tiiere 
was  no  issue  joined ;  fourth,  that  at 
the  time  the  final  decree  was  ren- 
dered the  attorneys  for  plaintiff  had 
withdrawn  from  the  case,  and  nei- 
ther the  plaintiff  nor  sureties  had 
the  notice  thereof  required  by  law; 
fifth,  that  tiie  decree  was  erroneous 
because  it  recites  tiiat  attorneys  for 
plaintiff  appeared  in  open  court,  in 
face  of  the  fact  that  it  appears  that 
these  attorneys  had  withdrawn  from 
the  case;  sixth,  that  the  decree  was 
erroneous  because  it  was  based  upon 
defendant's  motion  for  judgment  on 
the  pleadings,  when  the  defendant 
had  a  demurrer  pending  in  said 
cause  and  had  no  answer  filed  there- 
to. Other  grounds  not  necessary  to 
be  referred  to  are  set  out. 

The  motion  to  set  aside'  the  judg- 
ment was  overruled.  A  subsequent 
motion  to  set  aside  the  judgment 
was  interposed  and  overruled,  which 
we  do  not  de«n  necessary  to  more 
particularly  refer  to. 

From  the  final  judgment  or  de-' 
cree  and  subsequent  orders  overrul- 
ing the  motion  to  set  aside  the  judg- 
ment this  appeal  was  taken. 

Mr.  J.  B.  Atkeson  for  appellants. 
Mr.  6.  W.  McCrary  for  appellee. 

Elanna,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

A  motion  by  appellee  to  dismiss 
the  appeal  and  affirm  the  judgment 
has  been  filed  in  this  court,  but  is- 
not  supported  by  brief.  We  there- 
fore prefer  to  consider  the  case  on 
its  merits,  and  will  take  up  the  as- 
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signments  of  error  in  the  order  dis- 
cussed in  appellant's  brief. 

The  first  and  most  important  as- 
signment of  error  is  that  the  court 
erred  in  rendering  judgment  for 
the  reason  that  the  defendant  had 
not  filed  an  answer  or  raised  an  is- 
sue in  the  case,  nor  in  any  manner 
made  claim  to  the  property  in  con- 
troversy, or  for  the  possession  there- 
of, nor  in  any  way  claimed  said 
property  or  damages.  A  general 
proposition  that  a  judgment  ren- 
dered without  an  issue  is  a  nullity, 
and  the  defendant,  not  having  filed 
an  answer  in  the  dbse,  raised  no  is- 
sue, is  cited  in  support  of  this  assign- 
ment of  error,  appellant  relying  on 
11  Enc.  PI.  &  Pr.  864,  and  numerous 
other  authorities  in  support  of  her 
contention.  It  is  argued  that,  the 
defendant  not  having  filed  an  an- 
swer in  the  case  claiming  the  auto- 
mobile or  possession  thereof,  the 
court  could  not  decree  that  the  de- 
fendant have  judgment  for  $1,000, 
not  knowing  whether  it  was  the  au- 
tomobile or  possession  thereof  to 
which  the  defendant  was  entitled,  if 
anything.  By  appellee,  it  is  con- 
tended that  the  attempted  dismis- 
sal of  the  action  by  counsel  t' for 
plaintiff  the  plaintiff  abandoned  her 
action,  and  that  her  failure  to  prose- 
cute ttie  same  with  effect  and  with- 
out delay  was  equivalent  to  pleading 
to  the  complaint,  and  tiiat  no  an- 
swer was  necessary  to  be  filed  by 
defendant  to  entitle  him  to  the  judg- 
ment rendered.  Appellee  cites  in 
sui)port  of  his  contention  the  case  of 
Brannin  v.  Bremen,  2  N.  M.  40.  in 
which  case  the  territorial  supreme 
court  held:  "The  plaintiff  in  a  re- 
plevin suit  cannot,  by  a  discontinu- 
ance of  the  action  or  by  suffering 
a  nonsuit,  prevent  a  judgment  being 
rendered  against  him  for  damages 
or  for  a  return  of  the  property. 
Therefore,  where  a  plaintiff  in  re- 
plevin moved  to  dismiss  the  suit  at 
his  own  costs,  and  the  court  drdered 
the  case  to  be  dismissed  except  to 
assess  the  value  of  the  property  and 
the  damages  and  to  render  judgment 
for  the  defendant,  it  was  held  that 
such  a  'dismissal'  amounted  merely 


to  an  abandonment  of  the  case  by 
the  plaintiff  with  the  consent  of  the 
court,  and  that  it  did  not  affect  the 
defendant's  right  to  a  verdict  and 
judgment  in  his  favor,  nor  deprive 
the  court  of  jurisdiction  of  the 
suit." 

It  was  apparently  urged  in  Hie 
case  referred  to  that,  under  the  au- 
thority of  Elsbergy.  Maurin,  9  N.  M. 
645,  43  Pac.  690,  which  was  an  early 
case  decided  at  the  Januaiy  term, 
1867,  of  the  territorial  supreme 
court,  because  the  defendant  did  not 
plead  as  the  statute  says  he  may  do, 
therefore  no  judgment  could  be  ren- 
dered against  the  plaintiff.  That 
case  did  hold  that  where  the  defend- 
ant files  no  plea  iheie  is  no  issue, 
and  a  trial  cannot  be  had,  although 
plaintiff  fails  to  appear.  The  case 
of  Brannin  v.  Bremen,  supra,  ap- 
parently overruled  the  case  of  Els- 
berg  V.  Maurin,  and  followed  the 
rjule  laid  down  by  the  supreme  court 
of  Missouri  in  the  case  of  Fallon  v. 
Manning,  35  Mo.  274,  that  "the  de- 
fendant's right  to  a  judgment  for 
affirmative  relief  in  no  wise  depends 
upon  the  shape  of  his  answer,  but 
alone  (where  the  plaintiff  has  pos- 
session of  the  property)  upon  the 
plaintiff's  failure  to  prosecute  his 
action  with  effect." 

The  supreme  court  of  Missouri  in 
the  case  referred  to  said:  "If  a 
plaintiff,  having  got  possession  of 
property  by  means  of  his  suit, 
should,  before  answer  filed,  volun- 
tarily dismiss  his  suit,  can  there 
be  any  doubt  that  the  defendant 
would  in  such  case  be  entitled  to 
have  an  assessment  and  judgment 
for  the  property  taken,  or  its 
value?" 

By  appellant  it  is  argued  that  by 
§  4349,  Code  1915,  which  was  adopt- 
ed after  the  Brannin  v.  Bremen 
Case,  supra,  and  after  the  case  of 
Elsberg  v.  Maurin,  supra,  the  de- 
fendant is  required  to  plead  to  the 
complaint  in  replevin  actions,  as  re- 
quired by  §§  4106  and  4110  of  the 
Code.  In  ttiis  contention,  however, 
we  cannot  agree  with  appellant.  It 
is  our  opinion  that  the  defendant  by 
his  demurrer  had  pleaded  so  far  as 
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he  was  required  to  plead,  and  even 
&ough  it  was  his  duty  to  call  up  the 
demurrer  for  final  disposition  be- 
fore further  steps  could  be  taken  in 
_  .  _^  ^,  .  the  case,  neverthe- 
SS'ti'.'^lr^il'  less  the  plaintiff 
^t^  **  cannot,  by  an  aban- 
donment of  tiie  ac- 
tion, as  is  indicated  by  the  attonpt- 
«d  dismissal  in  the  trial  court  of  &e 
suit,  bar  the  defendant's  rights  to  a 
judgment  for  affirmative  relief;  and 
to  require  an  answer  after  an  aban- 
domnent  of  tbe  action  would  be  to 
caU  for  a  useless  or  idle  thing  on  the 
part  of  the  defendant.  The  judg- 
ment in  the  case  was  evidently 
rendered  under  §  4350,  Code  1916, 
providing  that,  where  the  plaintiff 
fails  to  pro8e6ute  his  suit  with  ef- 
fect and  without  delay,  judgment 
shall  be  given  for  the  defendant, 
and  shall  be  entered  against  the 
plaintiff  and  his  securities  for  the 
value  of  the  property  taken,  and 
double  damages  for  the  use  of  the 
same  from  the  time  of  delivery,  and 
it  shall  be  in  the  option  of  the  de- 
fendant to  take  back  such  properly  r 
or  the  assessed  value  tiiereof .  In 
Lamy  v.  Remuson,  2  N.  M.  245,  it 
was  held  that  where  plaintiff,  by 
dismissal,  abandons  his  suit  in  re- 
plevin, the  court  may  'assess  the 
damages  and  the  value  of  the  prop- 
erty without  a  jury. 

Considerable  is  said  in  appellant's 
brief  concerning  the  alleged  with- 
drawal from  the  case  of  the  counsel 
for  plaintiff.  Just  what  occurred  in 
this  transaction  is  not  made  clear  by 
the  record,  although  one  of  the  coun- 
sel for  plaintiff  was  put  upon  the 
stand  and  questioned  as  to  what  he 
intended  by  his  so-called  "waiver" 
of  further  appearance  in  the  case. 
It  is  aigued  that  under  §  360,  Code 
1915,  it  was  the  duty  of  the  d^end- 
ant  to  notify  plaintiff  of  this  with- 
drawal. The  trial  court  evidently 
found  in  this  connection  fhat  t^ere 
had  not  been  a  withdrawal  of  the 
appearance  of  counsel  within  the 
purview  of  §  360  of  the  Code,  and 
we  see  no  reason  to  depalrt  from  the 
conclusion  arrived  at  by  the  trial 
court. 
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In  our  view  of  the  matter  there  is 
but  one  question  in  the  case;  that 
raised  by  appellant's  point  tti&t  a 
judgment  rendered  without  issue  is 
a  nullity,  and  that  the  defendant, 
not  having  filed  an  answer  in  the 
case,  raised  no  issue.  In  this  >  con- 
nection it  must  be  borne  in  mind 
that  by  the  complaint  filed  in  the 
case  the  value  of  the  automobile  in 
question  was  set  up  as  $1,000 ;  that 
tiie  defendant  elected  in  his  motion 
for  judgment  to  demand  a  money 
judgment  in  lieu  of  the  return  of 
the  property  replevied.  It  was  con- 
tended that  the  motion  for  judg- 
ment did  not  authorize  a  judj^ent 
without  a  statement  and  proof  of 
facts  authorizing  the  judgment.  In 
this  contention  appdlants  overlook 
that  by  their  complaint  they  admit- 
ted that  the  defendant  had  levied 
upon  the  car  in  question,  and  was 
about  to  sell  the  car  to  satisfy  the 
judgment  under  which  the  levy  had 
been  made.  Plaintiff  had  recovered 
the  possession  of  the  car  from  the 
defendant,  the  sheriff,  who  had  pos- 
session of  it  under  the  execution  re- 
ferred to,  and  plaintiff  was  under 
the  duty  and  necessity  of  prosecut- 
ing her  case  with  effect  and  without 
delay.  This  she  failed  to  do,  and 
attempted  through  counsel  to  dis- 
miss tJne  case  after  a  long  interval  of 
time. 

The  only  question  that  might  be 
urged  in  l^is  connection  is  that  the 
interest  of  the  defendant,  the  sher- 
iff, in  question,  was  a  special  inter- 
est, and  was  not  proven.  This  ques- 
tion has  been  disposed  of  in  the  case 
of  Dilworth  v.  McKelvy,  30  Mo.  149, 
which  is  cited  in  the  case  of  Fallon 
V.  Manning,  supra.  The  supreme 
court  of  Missouri  in  the  Dilworth 
Case  said:  "Where  the  defendant 
has  only  a  special  interest,  and  the 
plaintiff  is  a  stranger,  then  the  en- 
tire value,  according  to  the  ancient 
doctrine  of  the  com- 
mon law,  may  be  S^S^;"**'"'* 
recovered  by  the 
special  owner,  who  is  answerable 
over  to  the  general  owner  for  what- 
ever interest  remains  after  the 
special  claim  is  satisfied." 


Digitized  by 


Google 


200 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


We  think  this  is  a  correct  state- 
ment of  the  law,  and  adopt  it  as 
controlling  in  this  case. 

Our  conclusion  in  this  respect  is 
undoubtedly  correct,  unless  it  can  be 
urged  that  the  plaintiff  in  the  trial 
court  was  not  a  stranger  to  the  title 
in  that  she  was  a  mortgagee.  In 
this  connection  we  believe  it  is  per- 
tinent to  say  that  the  action  is  a 
possessory  one,  and  plaintiff's  right 
to  maintain  the  same  would  un- 
doubtedly depend  on  her  right  to 
possession,  which  she  did  not  assert, 
in  the  absence  of  a  showing  of  a 
breach  of  the  conditions  of  the  mort- 
gage entitling  her  to  enter  into  pos- 
session. The  record  in  this  case 
does  not  disclose  that  she  has  assert- 
ed any  such  right,  and  we  think  for 
the  purposes  of  this  case,  so  far  as 
the  record  discloses,  she  is  a  strang- 
er to  the  title,  in  the  sense  in  which 
it  is  used  in  the  Missouri  case.  We 
are  not  unmindful  either  of  the  fact 
tiiat  a  chattel  mortgage  has  been 
generally  held  to  be  a  transfer  of 
title  of  personal  property  as  secur- 
ity for  the  payment  of  money,  or 
performance  of  some  other  act  or 
condition.  6  Cyc.  985.  The  right  of 
possession  as  between  the  parties, 
in  tile  case  of  chattel  mortgages,  is 
fully  discussed  in  Jones,  on  Qiattel 


Mortgages,  5tb  ed.  §§  426  et  seq.  As 
pointed  out  by  that  author,  New 
Mexico  has  provided  by  statute  that 
"in  the  absence  of  stipulation  to  the 
contrary  a  mortgagor  of  real  or 
personsj  property  shall  have  the 
right  of  possession  thereof." 

Judge  Pope,  in  a  concurring  opin- 
ion in  the  case  of  Steams-Roger 
Mfg.  Co.  V.  Aztec  Gold  Min.  &  Mill. 
Co.  14  N.  M.  300,  93  Pac.  706,  con- 
struing the  statute  referred  to,, 
which  appears  as  §  571,  Code  1915, 
pointed  out  that  a  mortgage  passes 
no  legal  estate,  but  is  a  mere  lien. 
This  rule  has  been  followed  in  New- 
Mexico  as  to  real- 
estate  mortgages.  It 
is  a  construction  of 
the  statute  referred  to  covering 
both  real  and  personal  property 
mortgages,  and  we  see  no  reason 
why  the  rule  should  not  be  extended 
to  chattel  mortgages.  We  therefore 
conclude  that  a  chattel  mortgage  as 
between  the  mortgagor  and  mortga- 
gee does  not  convey  the  legal  titie 
to  the  mortgagee,  but  is  a  mere  lien. 

We  deem  it  unnecessary  to  further 
consider  the  assignments  of  error, 
and  for  the  reasons  stated  the  judg- 
ment of  the  trial  court  is  affirmed^ 
and  it  i6  so  ordered. 

Parker  and  Roberts,  JJ.,  concur. 


Chattel  mort- 

e-««*4st 

on  Utie. 


ANNOTATION. 

Vohmtary  dwinimil  of  replevin  action  by  plaintiff  at  affecting  defendant't- 
rig^t  to  jodgmoit  for  the  return  or  value  of  the  property. 


I.  Scope,  200. 

n.  Rnle  that  judgment  for  the  return  of 
the  property  or  its  value  may  be 
rendered,  200. 

/.  Scope. 
This  note  has  been  confined  in 
Sreneral  to  cases  involving  a  voluntary 
dismissal  by  the  plaintiff,  and  does  not 
include  a  discussion  of  cases  in  which 
the  court  has  rendered  a  judgment 
of  dismissal  or  nonsuit  at  the  instance 
of  defendant.  Some  cases  of  the  latter 
kind  have,  however,  been  included  for 
illustrative  purposes.  The  note  does 
not  cover  the  question  whether,  after 
the  term  in  which  the  judgment  in  re- 


III.  Bule  that  no  judgment  can  be  ren- 

dered after  dismissal,  206. 

IV.  Statutes  prescribing  form  of  judg- 

ment, 207. 

plevin  was  rendered,  the  court  can 
render  judgment  for  a  return  of  the 
property  or  its  value. 

//.  B«Ie  tlutf  judgment  for  the  return  of 
the  property  or  ita  value  may  be 
vemdereA. 

A  majority  of  cases  take  the  view 
that,  upon  the  dismissal  of  an  action 
in  replevin  by  the  plaintiff,  who  has 
obtained  possession  of  the  property, 
a  judgment  may  be  rendered  in  favor 
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of  flie  defendant  for  a  return  of  the 
property,  or  its  value.  Kneebone  v. 
Kneebone  (1890)  8S  CaL  645,  23  Pac. 
1031;  Marshall  v.  Livingston  (1886) 
77  Ga.  21  (defendant  had  pleaded) ; 
Smitii  V.  Adams  (1888)  79  6a.  802,  6 
S.  E.  242  (upon  refusal  of  plaintiff 
to  prosecute  the  suit,  defendant  moved 
for  judgment  in  his  favor)  ;  Thomas  v. 
Price  (1891)  88  Go.  533,  15  S.  E.  11 
(nonsuit  upon  defendant's  motion) ; 
Patty  V.  Piedmont  Fertilizer  Co. 
(1916)  146  Ga.  149,  90  S.  E.  966;  Tram- 
mell  V.  Georgia  Engineering  &  Constr. 
Go.  (1910)  8  Ga.  App.  601,  69  S.  E. 
921;  Corbett  v.  Pond  (1897)  10  App. 
D.  C  17;  Hall  v.  Smith  (1859)  10  Iowa, 
45;  Kerley  v:  Hume  (1826)  3  T.  B. 
Mod.  (Ky.)  181;  Rogers  v.  Bradford 
(1871)  8  Bush.  (Ky.)  163;  Hays  v. 
Coffee  (1890)  12  Ky.  L.  Rep.  293; 
Dahler  v.  Steele  (1870)  1  Mont.  206; 
Enfield  v.  Stewart  (reported  here- 
with) ante,  196;  Barrett  v.  Forrester 
(1800)  1  Johns.  Gas.  (N.  Y.)  247; 
Pannell  v.  Hampton  (1849)  32  N.  C. 
(10  Ired.  L.)  463;  Manix  v.  Howard 
(1880)  82  N.  C.  125;  Dawson  v.  Thig- 
pen  (1905)  137  N.  C.  462,  49  S.  E. 
959;  Wellman  v.  Wellman  (1897)  11 
Ohio  Dec.  Reprint,  815;  Broom  v.  Fox 
(1800)  2  Yeates  (Pa.)  530;  Pee  Dee 
River  Lumber  C!o.  v.  Fountain  (1911) 
90  S.  a  122,  72  S.  E.  885;  Liebmann  v. 
McGraw  (1892)  3  Wash.  520,  28  Pac, 
1107;  Timp  v.  Dockham  (1873)  32 
Wi&  146;  Jumeau  v.  Brooks  (1901) 
48  C.  C.  A.  397,  109  Fed.  853;  Salkold 
V.  Skelton  (1619)  Cro.  Jac.  519,  79 
Eng.  Reprint,  443.  In  Corbett  v.  Pond 
(1897)  10  App.  D.  C.  17,  a  foreign  ex- 
ecutor brought  an  action  in  replevin, 
and  gave  bond  as  usual;  the  defend- 
ant pleaded  the  usual  plea  of  "Not 
guilty,"  and  there  was  a  joinder  of  is- 
sue by  the  plaintiff  upon  this  plea. 
Before  the  issue  thus  made  up  was 
tried,  the  plaintiff  died,  and  his  death 
was  suggested  upon  the  record;  but 
no  action  was  taken  for  three  years, 
when  the  attorney  who  had  filed  the 
sait  for  the  plaintiff  came  into  court 
without  notice  to  the  defendant  or  his 
attorney,  and  moved  that  the  suit 
should  stand  abated,  as  the  same  had 
not  been  revived,  and  thereupon  an 
order  was  entered  to  the  effect  that 
the  suit  should  stand  abated  and  the 


defendant  should  go  without  day;  four 
years  afterwards  the  defendant  moved 
for  a  jury  of  inquest  to  assess  the 
damages  sustained,  and  for  a  judg- 
ment in  his  favor  that  the  goods  taken 
from  his  possession  under  the  writ  be 
returned  to  him  with  damages,  or, 
upon  failure  of  such  return,  that  he 
recover  against  the  surety  damages 
sustained,  to  be  assessed  by  the  jury  of 
inquest.  It  was  held  that  the  defend- 
ant was  entitled  to  this  relief.  Some 
stress  was  placed  upon  the  fact  that 
the  suits  were  instituted  by  a  foreign 
executor  or  administrator,  but  the  de- 
cision was  not  based  solely  upon  this 
fact.  After  a  plaintiff  in  Replevin  has 
been  nonsuited  it  has  been  held  tiiat 
the  court  may  render  a  judgment  for 
the  return  of  the  property  in  Pannell  v. 
Hampton  (1849)  32  N.  C.  (10  Ired.  L.) 
463.  The  right  to  render  this  judg- 
ment, however,  seems  not  to  have  been 
disputed  in  this  case,  the  question  bet 
ing  whether  the  court  could  render  a 
judgment  for  damages  sustained ,  by 
the  defendant,  by  being  deprived  of 
the  property.  A  judgment  for  the  re- 
turn of  the  property  was  sustained  in 
Kneebone  v.  Kneebone  (1890)  83  Cal. 
645,  23  Pac.  1031,  but  the  objection  to 
the  judgment  in  this  case  was  that  it 
should  have  been  in  the  alternative 
for  the  return  of  the  property  or 
the  value  thereof.  It  is  held  in  Salk- 
old V.  Skelton  (Eng.)  supra,  that,  if  a 
defendant  in  replevin  plead  property 
in  himself,  he  may  have  return  without 
avowry.  In  the  course  of  the  opinion 
the  court  states  that  "if  the  plaintiff 
were  nonsuited  before  the  declaration 
the  defendant  should  have  return." 
The  defendant  is  not  driven  to  his 
action  on  the  bond,  where  the  plain- 
tiff in  replevin  has  dismissed  his  ac- 
tion after  obtaining  possession  of  the 
property.  Marshall  v.  Livingston 
(1886)  77  Ga.  21. 

The  view  stated  in  the  foregoing 
paragraph  is  supported  by  practically 
all  the  cases  cited  in  this  subdivision, 
but  there  are  various  statements  of  the 
rule.  Some  courts,  adhering  to  this 
theory,  state  that  a  replevin  action  in 
which  the  property  in  dispute  has  been 
delivered  to  the  plaintiff  cannot  be  dis- 
missed or  abandoned  by  the  plaintiff 
without  the  consent  of  the  defendant, 
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except  upon  condition  of  returning  the 
property  or  the  value  thereof  to  the  de- 
fendant In  Liebman  t.  McGraw 
(1892)  S  Wash.  620,  28  Pac.  1107,  the 
court  states:  "We  do  not  think  the 
court  could  properly  dismiss  the  action 
without  also,  by  its  judgment,  restor- 
inflT  the  defendant  to  the  possession  of 
the  property."  It  has  been  stated  that 
plaintiff  in  a  replevin  action  cannot, 
without  the  defendant's  consent,  dis- 
miss the  action  so  as  to  deprive  the  de- 
fendant of  his  right  to  have  his  dam- 
ages assessed  and  return  of  the  proper- 
ty awarded.  Hall  v.  Smith  (1859)  10 
Iowa,  45.  But  see  Crist  v.  Francis 
(1878)  50  Iowa,  257,  infra.  In  Rogers 
V.  Bradford  (1871)  8  Bush  (Ky.)  163, 
it  was  held  tiiat  a  plaintiff  in  replevin, 
who  had  obtained  possession  of  the 
property  on  giving  bond,  could  not 
complain  of  the  overruling  of  his 
motion  to  dismiss  the  action,  the  court 
saying:  "One  of  the  conditions  of  his 
bond  is  that  he  would  duly  prosecute 
the -suit,  and  another  that  he  would 
perform  the  judgment  of  the  court 
in  the  action  by  returning  the  proper- 
ty, if  a  return  thereof  should  be  ad- 
judged, and  by  paying  such  sums  of 
money  as  might  be  adjudged  against 
him,  not  exceeding  double  the  value  of 
the  property  and  the  costs  of  the  liti- 
gation. After  the  execution  of  this 
bond  and  the  obtention  of  the  horse 
he  had  no  right  to '.dismiss  his  suit, 
and  thereby  prevent  a  judgment.  He 
might,  if  he  chose,  abandon  the  fur- 
ther prosecution  of  his  suit;  but  the 
defendant's  claim  for  the  return  of  the 
property  taken  from  him  in  advance 
of  judgment  by  an  order  of  th«  court, 
interlocutory  in  its  character,  was  of 
the  nature  of  an  action  against  the 
plaintiff,  and  could  not  be  defeated 
or  prejudiced  by  his  refusal  or  failure 
to  comply  with  the  conditions  of  his 
bond.  The  defendant  was  entitled,  in 
the  action  in  which  he  had  been  dis- 
possessed of  property  to  which  he  as- 
serted claim,  to  have  a  judgment  for 
its  return,  and  for  such  damages  as 
he  had  sustained  by  or  through  the 
process  of  the  court  in  such  action." 
In  Hays  v.  Coffee  (1890)  12  Ky.  L. 
Rep.  298,  it  is  held  that  after  the 
plaintiff  in  an  action  for  the  recovery 
of  personal  property  has  given  bond 


and  obtained  possession  of  the  proper- 
ty, he  has  no  right  to  dismiss  his 
action  and  thus  prevent  a  judgment 
against  himself  for  a  return  of  the 
property. 

But  in  Marksberry  v.  Brandette 
(1886)  8  Ky.  L.  Rep.  686,  it  is  held, 
according  to  a  syllabus  which  is  all 
that  is  reported,  that  a  plaintiff  who 
has  obtained  possession  of  personal 
property  without  executing  a  proper 
bond  may  dismiss  his  action,  where  the 
plaintiff  has  not  executed  a  proper 
bond,  for  which  reason  the  delivery- 
to  him  of  the  property  was  irregular. 

In  Pee  Dee  River  Lumber  Co.  v. 
Fountain  (1911)  90  S.  C.  122,  72  S.  E. 
886,  where  the  plaintiff  In  a  claim  and 
delivery  action  sought  to  discontinue 
the  same  without  returning  the  proper- 
ly, the  court,  in  denying  him  this 
right,  referred  to  a  statute  providing 
that,  if  property  has  been  delivered  to 
the  plaintiff  and  the  defendant  claim  , 
a  return  thereof,  judgment  for  the  de- 
fendant may  be  had  for  a  return  of  th& 
property,  or  the  value  thereof  in  case  a 
return  cannot  be  had,  and  damages  for 
taking  and  withholding  the  same  and 
states  that  it  is  not  sufficient  to  say- 
that  the  plaintiff  has  given  a  bond; 
that  if  the  property  belonged  to  the  de- 
fendant he  is  entitled  to  its  return,  or 
its  value  in  case  a  return  cannot  be 
had,  and  he  cannot  be  deprived  of  his 
fight  in  this  regard  by  a  discontinu- 
ance. 

Whether  issues  are  joined  or  not  in 
a  replevin  action,  it  is  necessary  for 
the  prevention  of  fraud  to  provide,  on 
the  plaintiff's  motion  to  dismiss  the 
action,  for  a  judgment  of  restitu- 
tion of  the  property  to  the  defend- 
ant, or  for  its  value.  Manix  v.  Howard 
(1880)  82  N.  C.  125.  The  plain- 
tiff in  this  case  failed  to  file  a 
complaint,  and,  after  obtaining  pos- 
session of  the  property,  neglected  to 
take  further  proceedings  in  the  case. 
It  is  stated :  "From  the  case  of  appeal 
signed  by  the  counsel,  and  the  record 
proper,  it  is  to  be  taken  that  the  plain- 
tiff never  filed  any  complaint  at  all, 
but  was  content,  having  had  posses- 
sion delivered  to  him,  to  let  the  matter 
hang.  .  .  .  Could  the  plaintiff 
elect  to  dismiss  or  discontinue  the  ac- 
tion, or  neglect  to  proceed  to  issue. 
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and  by  this  means  force  the  defendant 
to  sae  him  in  a  separate  action,  or  to 
sabmit  to  be  kept  oat  of  the  possession 
indefinitely?  Or  did  the  defendant,  in 
anch  contingencies,  have  the  right  to 
be  pat  back  into  the  possession  by 
orders  in  the  cause?  The  proper  pro- 
ceeding to  be  had  in  the  state  of 
things  which  occurred  In  the  court  be- 
low is  not  specifically  pointed  out  in 
the  Code  of  Civil  Procedure.  .  .  . 
But,  it  seems  to  as,  a  judgment  for  the 
defendant  for  restitution  of  the  prop- 
erty, if  to  be  had,  and,  if  not,  for  its 
value,  was  just  in  itself,  and  the  only 
course  that  could  be  adopted  to  pre- 
vent the  plaintiff  from  using  the 
process  of  the  law  for  his  personal 
advantage  merely,  instead  of  as  a  , 
means  of  a  due  and  orderly  asser- 
tion of  his  right  by  a  trial  thereon. 
It  is  settled  that  whenever  a  party  is 
deprived  of  the  possession  of  proper- 
ty by  the  process  of  the  law,  in  pro- 
ceedings adjudged  void,  an  order  for 
restitution  will  be  made  as  a  part 
of  the  judgment.  .  .  .  Upon  the 
same  reason,  if  a  plaintiff  in  the  action 
of  a  claim  and  delivery,  in  which  ac- 
tion both  parties  are  actors,  procured 
property  to  be  taken  out  of  the  hands 
of  the  defiendant,  and  put  into  his  pos- 
session, and  then  dismiss  his  action, 
it  ought  to  be  a  part  of  the  judgment 
to  put  the  parties  in  statu  quo.  Such 
8  coarse  of  proceeding  seems  to  be 
necessary;  otherwise  the  plaintiff, 
ander  color  of  legal  process,  will  per- 
petrate a  fraud  on  the  law  and  be 
allowed  to  keep  property,  the  title  to 
which  was  prima  facie  in  the  defend- 
ant, from  whom  it  was  taken  at  the 
be^ning  of  the  suit."  Manix  v.  How- 
ard (N.  C)  supra,  is  approved  in  an 
obiter  statement  -in  Dawson  v.  Thig- 
pen  (1905)  137  N.  C.  462,  49  S.  E. 
9S9. 

In  Jumeau  v.  Brooks  (1901)  48  C.  C. 
A.  397, 109  Fed.  853,  holding  it  not  er- 
ror for  the  trial  court  to  refuse  to 
allow  the  plaintiff  to  take  a  nonsuit, 
the  court  states  that  if  the  plaintiff 
bad  taken  a  nonsuit  the  statutes 
Koveming  the  case  provided  for  a 
indgroent  just  like  the  one  rendered  on 
the  verdict;  that  is,  for  the  property 
or  its  value. 


In  Barrett  v.  Forrester  (1800)  1 
Johns.  Gas.  (N.  Y.)  247,  an  action  of 
replevin  in  which  the  plaintiff,  having 
neglected  to  bring  his  cause  to  trial, 
moved  for  judgment  as  in  case  of  non- 
suit, the  court  states  that  in  an  action 
of  replevin  both  parties  are  considered 
equally  actors,  and  either  may  carry 
down  the  cause  to  the  trial,  and  that 
a  judgment  therefore,  as  in  case  of 
nonsuit,  is  never  granted.   ' 

In  Broom  v.  Fox  (1800)  2  Yeates 
(Pa.)  530,  it  is  stated  that  regularly 
there  can  be  no  discontinuance  with- 
out leave  of  court,  and  this  rule  holds 
with  peculiar  force  in  replevin,  as 
there  both  the  parties  are  actors.  The 
court,  however,  in  this  case,  granted 
a  discontinuance,  as  both  parties 
sought  it. 

In  Petty  v.  Piedmont  Fertilizer  Co. 
(1916)  146  6a.  149,  90  S.  E.  966,  a 
defendant  was  held  entitled  to  the 
restitution  of  his  property,  or  to  a 
judgment  for  the  value  of  the  prop- 
erty, upon  the  voluntary  dismissal  of 
his  case  by  the  plaintiff,  for  the  reason 
that  when  the  plaintiff  dismissed  his 
suit  it  was  out  of  court  and  beyond 
the  court's  jurisdiction,  and  the  court 
had  no  discretion  to  allow  it  to  be  re- 
instated over  the  objection  of  the  de- 
fendant. 

It  is  the  theory  of  some  cases  that 
the  judgment  of  dismissal  is,  in  effect, 
a  judgment  of  restitution.  It  has  been 
stated  that  a  judgment  of  dismissal 
of  trover  action  gave  the  defendant  the 
right  to  an  immediate  restitution  of 
the  property,  and  rendered  it  the  duty 
of  the  plaintiff  to  make  the  restitu- 
tion; that  this  is  the  legal  effect  of 
such  a  judgment.  Freeman  v.  Norwell 
(1858)  25  6a.  359.  The  court  in  Tram- 
mell  V.  Georgia  Engineering  &  Constr. 
Co.  (1910)  8  6a.  App.  601,  69  S.  E.  921, 
states  that  the  dismissal  of  the  (re- 
plevin) suit  amounted  in  law  to  a 
judgment  of  restitution,  and  ipso  fac- 
to entitled  the  defendant  to  a  writ  of 
restitution  or  a  verdict  for  the  prop- 
erty and  its  reasonable  hire. 

It  has  been  stated,  in  holding  that  a 
judgment  for  a  return  of  the  property 
is  proper,  that  if  the  plaintiff  fails  to 
establish  a  right  to  the  property,  it 
should  be  returned  to  him  from  whom 
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it  was  taken.  Chadwick  v.  Miller 
(1858)  6  Iowa,  34.  The  dismissal  of 
the  action  by  the  plaintiff  has  been 
treated  as  an  abandonment  of  his 
claim  to  the  property.,  Thus,  it  is 
stated  in  Marshall  y.  Bunker  (1874) 
40  Iowa,  121,  that  upon  the  dismissal 
of  the  action  by  the  plaintiff  in  re- 
plevin he  abandoned  all  claim  to  the 
possession  of  the  property,  and.  that 
upon  such  abandonment  the  defend- 
ants become  entitled  to  the  possession 
of  the  property,  or  to  a  judgment  for 
the  value  of  their  interests  therein. 
The  decision  in  the  foregoing  Iowa 
cases  are  not  based  on  statute.  In 
Crist  V.  Francis  (1878)  50  Iowa,  257, 
however,  the  court  was  of  the  opinion 
that  in  the  absence  of  a  statute  the 
defendants  would  have  had  no  right 
to  reeover  their  interest  in  the  prop- 
erty after,  the  plaintiffs  had  dis- 
missed the  replevin  action;  but  held 
that  this  right  was  conferred  by  stat- 
ute providing  that  the  judgment 
should  determine  which  party  was  en- 
titled to  the  possession  of  the  prop- 
erty, should  designate  his  right  there- 
in, and,  if  such  party  did  not  have  the 
possession  thereof,  should  also  deter- 
mine the  value  of  his  right  and  award 
damages  for  illegal  detention.  The 
court  said :  "We  presume  that,  as  the 
statute  authorizes  the  defendant  to 
recover  the  value  of  his  right,  the 
plaintiff  cannot  defeat  him  of  his 
remedy  in  the  action  by  dismissing 
the  suit.  The  statute  quoted  would 
thereby  be  defeated.  It  provides  that 
the  judgment  shall  determine  which 
party  is  entitled  to  the  possession  and 
shall  determine  the  value  of  his  right. 
To  enforce  this  provision  we  must 
hold  that  the  dismissal  of  the  action 
cannot  deprive  the  defendant  of  the 
remedy  of  judgment  for  the  value  of 
his  right  in  the  property.  The  cause, 
therefore,  should  not  be  finally  dis- 
posed of  upon  the  dismissal,  but 
should  be  retained  for  the  purpose  of 
settling  defendant's  right.  This  was 
done  in  this  case.  We  think  the  pro- 
ceeding intended  to  determine  the 
value  of  defendant's  right,  that  is,  to 
assess  his  damage,  was  correct." 
.  In  Chadwick  v.  Miller  (Iowa)  supra, 
the  court  said :    "The  only  question  for 


this  court  to  answer  is,  whether  the 
judgment  below  should  award  a  return 
of  the  property;  and  the  answer  is, 
that  the  judgment  is  correct  in  this  re- 
spect. At  the  common  law,  judgment 
for  the  defendant  was  for  a  return, 
and  his  damages  and  costs.  .  .  . 
The  nature  of  the  case,  also,  dictates 
such  a  judgment. '  In  replevin,  the 
plaintiff  takes  the  property  from  the 
possession  of  another,  under  a  claim 
of  right  to  either  the  possession  or  the 
property  itself,  that  is,  the  title  or 
ownership,  or  to  both  of  these;  and  it 
follows,  as  of  course,  that  if  he  fails 
to  establish  the  right  set  up,  the 
property  should  be  returned  to  him 
from  whom  it  was  taken;  and  the 
condition  of  the  bond  to  be  giv<!n  by 
/  the  plaintiff,  under  §  1996,  Code,  con- 
templates a  judgment  of  .this  kind." 

A  dismissal  of  a  replevin  action  by 
the  plaintiff  is  in  effect  a  final  judg- 
ment against  him,  and  as  between  the 
parties  it  stands,  so  far  as  that  action 
is  concerned,  as  though  all  the  issues 
offered  in  the  complaint  had  been 
found  for  the  defendant;  and  there- 
fore the  defendant  is  entitled  to  judg- 
ment for  a  return  of  the  property,  as 
he  would  be  if  the  cause  had  been  tried 
and  all  the  issues  found  in  his  favor. 
Dahler  v.  Steele  (1870)  1  Mont.  206. 
The  court  said :  "It  is  the  object  of 
courts  when  a  cause  is  dismissed,  as 
far  as  they  can,  to  put  the  defendant 
in  the  same  condition  he  was  before 
suit.  Hence,  his  costs  are  awarded 
him.  If  he  has  been  arrested,  he  is 
released.  If  an  injunction  has  been 
awarded,  it  is  dissolved,  and  he  per-  i 
mitted  to  perform  the  acts  from  the  i 
doing  of  which  he  was  restrained.  | 
.  .  .  If  an  attachment  has  issued, 
the  defendant  is  entitled  to  a  return 
upon  making  a  demand  of  the  officer. 
...  It  would  seem  that,  in  an  ac- 
tion to  recover  possession  of  personal 
property,  something  more  than  costs 
ought  to  be  awarded.  The  plaintiff 
has  obtained  the  possession  of  the 
defendant's  property  by  means  of  a 
remedy  which,  by  the  dismissal  of  the 
original  action,  becomes  extinct.  He 
is  a  party  to  the  action,  and  if  the  rule 
is  to  be  followed  that  the  defendant 
is,  in  such  cases,  to  be  put  in  as  good 
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a  condition  as  he  was  before  the  suit, 
if  within  the  power  of  the  court,  I 
cannot  see  why  a  return  of  the  proper- 
ty should  not  be  awarded.  If  the  court 
can  prevent  it,  a  plaintiff  ought  not, 
in  such  a  way,  to  be  permitted  to  re- 
cover any  advantage." 

The  court  in  one  case,  after  stating 
tliat  ordinarily,  upon  the  dismissal  of 
an  action  by  the  plaintiff,  the  defend- 
ant is  entitled  to  costs,  continues: 
"But  in  an  action  of  replevin,  such  as 
the  present,  the  judgment  ought,  we 
apprehend,  to  go  further.  The  de- 
fendant in  replevin,  as  well  as  the 
plaintiff,  is  actor,  and,  according  to  the 
well-settled  principles  of  the  common 
law,  judgment  should,  in  the  general, 
npon  the  dismission  of  the  action  be 
given  for  a  return  of  the  property  to 
the  defendant.  There  may  be,  and 
probably  are,  exceptions  to  this  gen-, 
eral  rule ;  as,  for  example,  if,  when  the 
suit  is  dismissed,  it  should  appear  from 
the  record  that  the  defendant  is  not  en- 
titled to  the  possession  of  the  property, 
it  might  perhaps  be  irregular  for  the 
court  to  render  judgment  for  the 
property  to  be  returned  to  him." 
Kerley  v.  Hume  (1826)  8  T.  B.  Mon. 
(Ky.)  181,  holding,  in  a  replevin  ac- 
tion against  an  ofiScer  who  had  taken 
property  under  an  execution  and  the 
execution  creditor,  that  upon  a  nolle 
prosequi  against  the  officer  the  judg- 
ment should  have  been  rendered  in 
his  favor  for  a  return  of  the  property, 
the  court  said  that,  although  these 
facts  appear  from  the  record  there 
is  nothing  in  them  which  takes  the 
case  out  of  the  general  principle  of 
the  common  law,  laid  down  in  the  text 
above. 

In  Michigan,  upon  a  discontinuance 
of  a  replevin  action  by  the  plaintiff, 
the  defendant  may  waive  a  return  of 
the  property  and  have  damages  as- 
sessed for  its  detention.  Thus,  in 
Soper  V.  Hawkins  (1885)  66  Blich.  527, 
23  N.  W.  206,  where  the  plain- 
tiff, against  whom  a  judgment  had 
been  rendered  in  the  lower  court  upon 
appeal,  entered  an  order  discontinu- 
ing his  case  on  appeal  on  payment  of 
costs  to  be  taxed,  and  served  due 
notice  of  the  order  on  the  defendant, 
and  the  defendant  on  receipt  of  the 


order  gave  notice  to  the  plaintiff  of  his 
election  to  waive  return  of  the  proper- 
ty, and  have  damages  for  its  detention, 
the  court  states  that  the  defendant, 
upon  such  discontinuance,  could 
probably  make  the  election  he  did,  to 
waive  return  of  the  property  and  have 
his  damages  and  value  of  the  property 
assessed.  In  Hoffman  v.  Gorman 
(1900)  128  Mich.  485,  82  N.  W.  226. 
where  the  plaintiff  in  replevin,  upon 
appeal,  dismissed  his'  action,  it  is 
stated  that  upon  judgment  of  non- 
suit or  discontinuance  defendant  is 
entitled  either  to  a  return  of  the 
property  or  its  value.  This  right 
is  not  confined  to  voluntary  dismissal, 
but  exists  also  'where  plaintiff  has  suf- 
fered a  nonsuit,  or  has  been  otherwise 
defeated  in  the  action.  Pearsons  v. 
Eaton  (1869)  18  Mich.  79;  Wheeler  v. 
Wilkins  (1869)  19  Mich.  78;  Stall  v. 
Diamond  (1877)  87  Mich.  429;  John- 
son V.  Dick  (1888)  69  Mich.  108,  36 
N.  W.  738;  Treadwell  v.  Paddock 
(1889)  75  Mich.  286,  42  N.  W.  820.  It 
is  stated  in  People  ex  rel.  Taylor  v. 
Tripp  (1867)  15  Mich.  518,  that,  where 
a  plaintiff  in  replevin  has  judgment  of 
discontinuance  rendered  against  him 
by  the  justice,  it  is  the  duty  of  the 
justice  to  proceed  and  assess  damages 
in  favor  of  the  defendant,  when  he 
waives  a  retiltn. 

But  this  right,  it  seems,  must  be  ex- 
ercised when  suit  is  discontinued*  It 
is  not  clear  what  the  contention  ivas 
in  Stack  v.  Smith  (1884)  54  Mich;  238, 
19  N.  W.  968.  It  is  stated  in  the  brief 
opinion  reported  of  that  case  that,  if 
the  relator  had  appeared  on  the  ad- 
journed day  of  the  suit  and  elected, 
when  plaintiff  discontinued  the  suit, 
to  take  judgment  for  the  value  of  the 
property  replevied  from  him,  he  would 
have  been  entitled  to  it,  but  he  did 
not  appear  then,  and  could  not  appear 
thereafter  and  demand  that  judgment. 
It  seems  that  in  this  jurisdiction,  upon 
the  discontinuance  of  a  replevin  ac- 
tion, the  defendant  may  elect  whether 
to  claim  or  waive  a  return  of  the 
property. 

In  Fowler  v.  Hosmer  (l895)  105 
Mich.  90,  62  N.  W.  1028,  it  was  held 
a  replevin  action  should  not  have  been 
dismissed  upon  a  stipulation  between 
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the  plaintiff  and  one  defendant,  by 
which  the  property  waa  to  be  sur- 
rendered to  the  latter,  it  appearing 
that  another  defendant  had  an  adverse 
interest.  That  a  settlement  with  one 
codefendant  binds  other  codefend- 
ants  is  denied  in  this  case,  on  a  second 
appeal.  Saunders  v.  Gloss  (1898)  117 
Mich.  130,  75  N.  W.  295. 

How  the  value  of  the  property  may 
be  determined  has  been  involved  in 
some  cases.  Thus,  in  Murphy  v.  Jen- 
kins (1845)  1  Denio  (N.  Y.)  669, 
where,  in  a  replevin  action,  the  de- 
fendant noted  the  cause  for  trial,  and 
the  plaintiff  was  nonsuited  for  not 
appearing  when  it  was  called  at  the 
circuit,  and  the  defendant,  being  en- 
titled to  a  return,  elected  to  take  judg- 
ment for  the  value  of  the  property 
replevied,  it  was  held  that  such  value 
might  be  assessed  upon  a  writ  of  in- 
quiry, there  being  no  trial  within  the 
provisions  of  the  statute  at  which  it 
could  be  assessed.  But  where,  on  a 
trial,  the  plaintiff  submits  to  a  nonsuit, 
and  the  defendant,  who  is  entitled  to 
judgment  de  retorno  elects  to  take 
judgment  for  the  value  of  the  proper- 
ty, he  may  have  such  value  assessed  by 
the  jury  impaneled  in  the  cause,  and 
need  not  issue  a  writ  of  inquiry  for 
that  purpose.  Van  Alstine  v.  Kittle 
(1835)  18  Wend.  (N.  Y.)  524.  The 
method  of  determining  the  value  of  the 
property  is,  however,  beyond  the  scope 
of  the  present  discussion. 

A  defendant  who  has  shown  himself 
not  entitled  to  possession  of  the 
property  is  not  entitled  to  a  judgment 
for  its  return.  Thus,  where  an  action 
in  replevin  is  brought  against  a  sher- 
iff, who  has  seized  goods  by  virtue  of 
an  execution,  and  the  person  from 
whom  the  goods  have  thus  been  seized, 
such  person,  who  has  admitted  the 
right  of  the  sheriff  to  possession  of 
the  goods,  is  not  entitled  to  a  judgment 
for  the  possession  thereof  upon  the 
direction  of  a  verdict  of  no  cause  of 
action.  Sheehan  v.  Golden  (1895)  85 
Hun,  462,  33  N.  Y.  Supp.  109.  A  simi- 
lar decision  appears  in  Oppenheim  v. 
Lewis  (1897)  20  App.  Div.  332,  46  N. 
Y.  Supp.  765,  afi9rmed  without  opinion 
in  (1899)  159  N,  Y.  530,  53  N.  E.  1129. 

in  the  reported  case   (Enfield  v. 


Stewast,  ante,  196),  the  right  of  the 
defendant  to  a  judgment  for  the  re- 
turn of  the  property  or  its  value  was 
upheld,  although  the  defendant  had 
not  filed  an  answer  or  raised  an  issue 
in  the  case.  The  question  of  pleading 
has  not  been  considered  in  all  cases. 
In  some  cases,  while  the  defendant  has 
not  pleaded,  it  has  been  held  that, 
where  he  asks  for  a  judgment  in  his 
favor  as  soon  as  the  plaintiff  jnoves 
for  a  nonsuit,  this  is  tantamount  to 
denying  the  plaintiff's  right  to  the 
property,  and  is,  to  all  intents,  setting 
up  a  claim  to  the  property.  Glenn  v. 
Porter  (1900)  68  Ark.  320,  57  S.  W. 
1109.  In  this  state  of  the  record  a 
judgment  for  the  return  of  the  prop- 
erty or  its  value,  made  as  a  part  of  the 
judgment  granting  the  plaintiff's  mo- 
tion for  a  nonsuit,  is  not  void.     Ibid. 

Upon  a  default  by  the  plaintiff  in  a 
replevin  action  it  has  been  held  that 
the  defendant  is  entitled  to  a  judg- 
ment of  return  of  the  property,  with- 
out any  pleading  by  him.  Wellman  v. 
Wellman  (1897)  11  Ohio  Dec.  Reprint, 
815.  This,  however,  seems  to  have 
been  by  virtue  of  a  statute. 

It  has  been  held,  where  the  defend- 
ant has  pleaded  title  in  himself  or  a 
stranger,  or  traverses  the  title  of 
plaintiff,  that  the  defendant  is  entitled 
to  a  judgment  for  a  return  of  the 
property  or  its  value  where  the  plain- 
tiff refuses  to  prosecute  the  action 
and  consents  to  a  nonsuit.  Timp  v. 
Dockham  (1873)  32  Wis.  146.  While 
some  emphasis  was  placed  upon  the 
fact  that  defendant  had  pleaded,  it  is 
not  clear  that  the  relief  granted  was 
conditioned  on  this. 

The  defendant's  right  to  such  a 
judgment  has  been  sustained  in  this 
state,  where  the  nonsuit  was  granted 
upon  the  motion  of  the  defendant. 
Fugina  v.  Brownlie  (1886)  65  Wis. 
628,  27  N.  W.  408.       ' 

///.  Bule  that  no  Judgment  can  he 
rendered  after  dtamUaal. 

In  the  absence  of  a  statute  express- 
ly authorizing  such  a  judgment,  it  is 
the  theory  of  some  cases  that  the 
court  cannot  render  a  judgment  for  a 
return  of  the  property  after  a  dis- 
missal by  the  plaintiff  of  an  action 
in  replevin  in  which  the  plaintiff  has 
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procured  the  posaession  of  fhe  prop- 
erty. Hulman  v.  Benighof  (1890)  126 
Ind.  481,  25  N.  E.  549  (action  dis- 
missed by  trial  court  upon  default  of 
plaintiff,  and  judgment  for  return  of 
proper^  entered  as  part  of  the  judg- 
ment of  dismissal, — ^a  judgment  the 
supreme  court  held  there  was  no  power 
to  render) ;  Peffley  v.  Eenrick  (1891) 
4  Ind.  App.  510,  81  N.  E.  40;  Lapp  v. 
Bitter  (1898)  88  Fed.  108  (decided 
under  Indiana  law;  in  this  case  the 
complaint  had  been  put  in  issue  by 
the  filing  of  an  answer). 

In  Crist  v.  Francis  (1878)  60  Iowa, 
257,  the  court  stated  that,  in  the  ab- 
sence of  statute,  the  defendant  in  the 
replevin  action  would  have  been  re- 
quired to  bring  action  on  the  replevin 
bond,  or  recover  the  property  by  an 
action  for  that  purpose.  But  see  Hall 
v.  Smith   (1859)    10  Iowa,  45,  supra. 

No  such  judgment  can  be  rendered 
where  tiie  plaintiff  has  dismissed  his 
action  before  a  finding  is  announced 
by  the  court  or  a  verdict  returned  by 
the  jury.  Wiseman  v.  Lynn  (1872) 
39  Ind.  250. 

No  such  judgment  can  be  rendered 
where,  at  the  time  of  dismissal,  the 
defendants  have  not  been  served  and 
have  entered  no  appearance.  Thus, 
in  Frost  v.  Harzfield  (1886)  20  HI. 
App.  660,  it  was  held  that,  on  dismis- 
sal by  the  plaintiff  of  a  replevin  ac- 
tion, in  which  the  property  had  been 
taken  on  the  replevin  writ,  the  court 
had  no  author!^  to  order  a  retorno 
habendo  and  enter  judgment  of  dam- 
ages for  detention  of  the  property  in 
favor  of  defendants,  on  *whom  there 
had  been  no  service,  and  in  whose 
favor  no  appearance  had  been  entered. 
But  see  American  Preservers  Co.  v. 
Bishop,  infra,  IV. 

When  a  cause  has  been  dismissed 
with  the  permission  of  the  court  it  is 
no  longer  pending;  consequently,  no 
judgment  can  be  rendered  therein, 
other  than  a  judgment  for  costs.  Wise- 
man V.  Lynn  (Ind.)  supra.  No  statute 
was  in  force  as  at  the  time  of  the 
decision  in  Mikesill  v.  Chaney,  infra, 
IV. 

That  no  judgment  for  a  return  of 
the  property  or  its  value  can  be  ren- 
dered has  been  held  true,  even  if  de- 


fendant has  pleaded  in  the  action. 
Mcllvaine  v.  Holland  (1849)  6  Harr. 
(Del.)  226.  (Discontinuance  after 
reversal  upon  appeal.  It  seems  a  stat- 
ute prescribed  this  judgment). 

The  remedy  of  the  defendant  is  an 
action  on  the  replevin  bond  (Mcllvane 
V.  Holland  (Del.)  supra),  or  an  inde- 
pendent action  to  recover  the  proper- 
ty. 

In  some  cases  the  right  of  the  de- 
fendant to  a  judgment  for  a  return  or 
its  value  is  made  to  depend  upon  proof 
of  *his  right  thereto.  In  one  case  in 
which  the  court  rendered  a  judgment 
for  the  defendant  for  a  return  of  the 
property  and  costs,  but  refused  to 
render  judgment  in  the  alternative  for 
the  value  of  the  property  if  a  return 
could  not  be  had,  the  defendant  ap- 
pealed from  the  refusal  to  render 
judgment  in  the  alternative  for  the 
value  of  the  property.  In  discussing 
the  question  the  court  states  that,  up- 
on a  dismissal  of  the  action,  the  de- 
fendant was  entitled  to  judgment  of 
dismissal  with  costs,  that  "this  much 
followed  as  a  necessary  consequence 
of  the  respondent's  inability  and  fail- 
ure to  proceed  to  the  trial  of  the  case. 
But  his  right  to  judgment  for  a  re- 
turn of  the  property,  or  for  the  value  if 
a  return  could  not  be  had,  was  not  es- 
tablished by  such  failure  on  the  part 
of  the  respondent.  It  was  incumbent 
on  him  to  establish  such  right  afiOrma- 
tively.  In  this  respect  he  was  the  actor 
and,  in  as  much  as  no  proof  was  of- 
fered by  either  party,  this  question 
must  be  determined  upon  the  plead- 
ings alone."  The  court,  having  found 
that  the  defendant  failed  to  show  the 
ownership  and  right  to  possession  in 
himself,  concludes  that  he  "was  not 
entitled  to  the  judgment  for  the  value, 
which  he  demanded  from  the  court 
below."  Capital  Lumbering  Co.  v. 
Hall  (1882)  10  Or.  202. 

rv.  Statutem  preaoribitig  fofm  of  fudg- 
tnent. 

The  judgment  that  may  be  rendered 
upon  the  dismissal  of  a  replevin  ac- 
tion by*  the  plaintiff,  who  has  procured 
possession  of  the  property,  is  regu- 
lated by  statute  in  a  number  of  states. 
Some  statutes  expressly  provide  that, 
upon  dismissal  or  nonsuit,  judgment 
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shall  be  entered  for  defendant  for. 
the  possession  of  the  property,  or  the 
value  thereof.^ 

Under  such  a  statute  it  has  been 
held  that  a  formal  judgment  that  the 
defendant  recover  of  and  from  the 
plaintiff  the  property  taken  under  a 
writ  of  replevin  should  be  entered  be- 
fore an  order  for  a  writ  of  retomo 
habendo  is  entered.  American  Pre- 
servers' Co.  V.  Bishop  (1900)  184  111. 
68,  66  N.  E.  882.  The  failure  to  enter 
the  formal  judgment  on  the  record, 
however,  is  not  fatal  to  the  validity 
of  the  proceeding,  where,  before  ap- 
peal is  taken,  the  record  is  amended 
so  as  to  show  a  proper  entry  of  judg- 
ment. 

The  issuance  of  a  writ  of  retomo 
prior  to  the  entry  of  an  express  judg- 
ment tl^at  the  property  be  returned 
to  the  defendant,  although  not  par- 
ticularly formal,  is  good  in  substance 
under  such  a  statute,  especially  where 
a  statute  relating  to  procedure  pro- 
vides that  no  judgment  shall  be  re- 
versed in  the  supreme  court  for  mere 
error  in  form.  American  Preservers' 
Co.  V.  Bishop  (1898)  83  HI.  App.  493, 
affirmed  in  (1900)  184  111.  68,  56  N.  E. 
382,  upon  the  ground  that  judgment 
for  a  return  of  the  property  had  in 
fact  been  rendered,  where  an  amended 
record  was  filed  showing  this  fact. 

In  Mikesill  v.  Chaney  (1854)  6  Ihd. 
62,  where  the  plaintiff  at  the  close  of 
his  evidence  suffered  a  nonsuit,  it  was 
held,  under  a  statute  providing  that 
upon  a  nonsuit  of  the  plaintiff  the  de- 
fendant is  entitled  to  a  return  of  the 
goods  and  shall  have  judgment  and 
execution  therefor,  that  a  fair  con- 
struction of  the  statute  gave  the  de- 
fendant below  the  right  to  show  the 
court  that  he  was  entitled  to  the 
goods,  and  that  upon  such  showing 
the  court  ought  to  have  entered  judg- 
ment in  his  favor  for  the  same;  that 
the  object  of  the  statute  was  to  give 
the  defendant  the  right  to  have  the 
merits  of  the  cause  disposed  of  while 
it  was  yet  in  court. 

Where,  upon  the  plaintiff  beiiig  non- 
suited, a  jury  is  impaneled  in  pursu- 
ance of  the  statute  to  inquire  into  the 
right  of  property  and  right  of  posses- 
sion of  the  defendant  to  the  goods  and 


chattels  in  controversy,  the  plaintiff 
is  entitled  to  offer  testimony  to  prove 
ownership  of  the  property  in  him- 
self. Harman  v.  Goodrich  (1847)  I 
G.  Greene  (Iowa)  18. 

Under  a  statute  providing  that  if 
the  plaintiff,  without  replevin,  fail 
to  prosecute  his  suit  with  effect  and 
without  delay,  the  justice  or  jury  shall 
assess  the  value  of  the  property  taken 
and  damages  for  the  use  of  the  same, 
and  in  such  case  the  judgment  shall 
be  against  the  plaintiff  and  his  sure- 
ties, that  he  return  the  property  taken 
or  the  value  so  assessed,  and  also  pay 
double  the  damages  assessed  for  the 
detention  of  the  property,  it  has  been 
stated  that  the  law  presumes  the  title 
to  be  in  the  defendant,  who  had  pos- 
session before  the  siiit,  where  the 
plaintiff  fails  to  prosecute.  Rickner 
V.  Dixon  (1850)  2  G.  Greene  (Iowa> 
691. 

Under  a  similar  statute  in  Smith  v. 
Winston  (1847)  10  Mo.  299,  the  de- 
fendant was  held  entitled  to  a  judg- 
ment for  the  return  of  the  property 
or  its  value,  where  the  plaintiff,  upon 
his  demurrer  to  a  special  plea  of  the 
defendant  being  overruled,  took  a  non- 
suit. This  case  is  approved  in  Maids- 
V.  Watson  (1850)  13  Mo.  544. 

In  Reed  v.  Wilson  (1850)  13  Mo.  28„ 
it  is  stated  that,  upon  the  plaintiff  in: 
replevin  taking  a  nonsuit,  the  court 
should  assess  damages  to  the  defend- 
ant. 

The  plaintiff  in  a  replevin  suit  can- 
not, by  a  discontinuance  of  the  action 
or  by  suffering  a  nonsuit,  prevent  a 
judgment  being  rendered  against  hint 
for  damages,  or  for  the  return  of  the 
property.  Berghoff  v.  Heckwolf  (1858) 
26  Mo.  611  (dictum). 

It  has  been  held  that  the  right  of 
the  defendant  to  a  judgment  for  a 
return  of  the  property  or  its  value- 
does  not  depend  upon  his  answer,  but 
upon  the  plaintiff's  failure  to  prose- 
cute his  action.  Fallon  v.  Manninsr 
(1864)  35  Mo.  271.  In  this  case  the 
plaintiff  failed  to  appear  when  the- 
case  was  called  for  trial,  and  the  court 
proceeded  to  assess  the  value  of  the 
property  and  the  damages  sustained 
by  the  defendant,  and  gave  judgment 
for  the  return  of  the  property  or  for 
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its  assessed  value.  Sabsequently,  the 
plaintiff's  coansel  contended  that  the 
answer  was  InsnfBcient  to  justify 
the  court  in  renderinsr  a  jndcrment  for 
the  defendant  for  any  sum  whatever, 
much  less  for  the  whole  value  of  the 
property  taken. 

In  Ranney  v.  Thomas  (1869)  45  Mo. 
Ill,  it  was  held  that  a  plaintiff  to 
whose '  petition  a  demurrer  was  sus- 
tained, and  to  whom  leave  was  granted 
to  file  an  amended  petition,  could  not 
thereafter  dismiss  his  suit  without 
having  a  judgment  rendered  against 
him  for  the  return  of  the  property  or 
its  value. 

After  the  dismissal  of  the  suit,  the 
plaintiff,  who  is  a  stranger  to  the  title 
to  the  property  taken,  cannot  litigate 
against  the  sheriff  from  whom  the 
proper^  was  taken,  and  who  held  it 
on  execution  against  third  parties,  the 
title  of  the  execution  debtor,  and  pre- 
vent the  assessment  of  more  than  nom- 
inal damages,  on  the  ground  that  the 
defendant  had  no  title  or  interest. 
Nelson  use  of  Haenschen  v.  Luchte- 
meyer  (1871)  49  Mo.  56. 

The  application  of  this  statute  is 
not  prevented  by  the  fact  that  plain- 
tiff and  defendant  in  the  replevin  ac- 
tion are  husband  and  wife.  Beagles  v. 
Beagles  (1902)  95  Mo.  App.  338,  68  S. 
W.  758. 

In  Brannin  v.  Bremen  (1880)  2  N. 
H.  40,  it  is  stated  that  the  Nqw  Mexico 
statute  is  copied  from  the  Missouri 
statute  and,  in  accordance  with  the 
rule  of  the  Missouri  cases,  the  New 
Mexico  court  holds  that  the  plaintiff 
in  the  replevin  suit  cannot,  by  a  dis- 
continuance of  the  action  or  by  suf- 
fering a  nonsuit,  prevent  a  judgment 
being  rendered  against  him  for  dam- 
ages, or  for  a  return  of  the  property. 
In  an  early  case  in  this  jurisdiction 
it  was  held  that,  where  the  defendant 
has  not  pleaded  in  a  replevin  action, 
a  trial  cannot  be  had  under  the  stat- 
ute, but  judgment  should  be  entered 
in  accordance  with  the  provisions  of 
the  statute.  Elsberg  v.  Maurin  (1867) 
9  N.  M.  645,  43  Fac.  690.  See  the  re- 
ported case  (Enfield  v.  Stewabt 
ante,  196),  for  comment  on  this  case. 

See  Pee  Dee  River  Lumber  Co.  v. 
2  A.L.R.— 14. 


Fountain  (1911)  90  S.  C.  122,  72  S.  E. 
885,  supra. 

Under  the  statute  governing  Rosen- 
berg V.  Flack  (1890)  32  N.  Y.  S.  R. 
449,  10  N.  Y.  Supp.  759,  where  the 
defendant  in  an  action  of  replevin  re- 
covered judgment  by  discontinuance, 
a  part  of  that  judgment  was  for  the 
return  of  the  goods  and  chattels  re- 
plevied, unless  he  elected  to  waive 
such  return  and  take  judgment  for 
the  value  of  the  property. 

In  Lamkin  v.  Rosenthal  (1896)  5 
App.  Div.  532,  39  N.  Y.  Supp.  483,  it 
is  stated  that  the  plaintiff  in  a  re- 
plevin action  cannot  be  allowed  to  use 
the  action  to  take  goods  away  from 
defendant's  possession,  and  then,  by 
discontinuing  the  action,  deprive  him 
of  the  means  of  establishing  his  title 
and  of  the  judgment  of  the  court 
restoring  them  to  him;  that  the  de- 
fendant has  the  right  and  must  be  al- 
lowed to  take  the  verdict  of  a  jury 
upon  the  question  of  his  ownership  of 
the  goods.  No  statute  is  referred  to 
in  this  connection. 

See  Jumeau  v.  Brooks  (1901)  48  C. 
C.  A.  397,  109  Fed.  353,  supra. 

Some  statutes  authorize  the  court, 
notwithstanding  the  dismissal,  on  ap- 
plication of  the  defendant,  to  inquire 
into  the  right  of  property  and  posses- 
sion, and  compel  delivery  thereof  to 
the  party  entitled  thereto,  by  attach- 
ment or  otherwise.  Such  a  statute 
governed  the  decision  in  McVey  v. 
Bums  (1875)  14  Kan.  291;  Higbee  T. 
McMillan  (1877)  18  Kan.  133;  Thomas 
V.  First  Nat.  Bank  (1912)  82  Okla. 
115, 12  Pac.  272,  Ann.  Cas.  1914A,  376. 
The  statute  governing  Malsby  v. 
Gamble  (1911)  61  Fla.  310,  54  So.  766, 
provided  that  when  it  shall  appear  up- 
on the  nonsuit  of  the  plaintiff,  or  upon 
trial,  or  otherwise,  that  the  defendant 
is  entitled  to  the  goods,  and  the  goods 
have  not  been  redelivered  to  the  de- 
fendant, the  judgment  shall  be  en- 
tered up  against  the  plaintiff  for  pos- 
session of  the  property,  and  against 
him  and  his  sureties  for  the  value 
thereof  and  costs. 

A  defendant  who  proceeds  under 
such  a  statute,  and  is  successful,  may 
have  an  order  for  the  return  of  the 
property  or  its  value.    Higbee  v.  Mc- 
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Millan  (1877)  18  Kan.  133;  Thomas 
V.  First  Nat.  Bank  (1912)  32  Okla. 
116,  121  Pac.  272,  Ann.  Gas.  1914A, 
376;  Roberts  v.  Wilkins  (1918)  40 
Okla.  138,  187  Pac.  111. 

Under  such  a  statute  it  is  held,  in 
Nebraska,  that  the  plaintiff  in  a  re- 
plevin action  cannot  dismiss  and  de- 
feat the  right  of  the  defendant  to  this 
trial  of  the  right  of  property  and  a 
judgment  for  its  return  or  its  value, 
in  case  it  is  adjudged  to  him.  Ahlman 
V.  Meyer  (1886)  19  Neb.  63,  26  N.  W. 
584;  Garber  t.  Palmer  B.  &  Co.  (1896) 
47  Neh.  699,  66  N.  W.  656;  Vose  v. 
Muller  (1896)  48  Neb.  602,  67  N.  W. 
598;  Saussay  v.  W.  J.  Lemp  Brewing 
Co.  (1897)  52  Neb.  627,  72  N.  W.  1026; 
Houck  V.  Linn  (1898)  56  Neb.  743,  77 
N.  W.  61;  Reid,  M.  &  Co.  v.  Panska 
(1898)  56  Neb.  196,  78  N.  W.  534; 
Morrill  v.  McNeill  (1901)  1  Neb. 
(Unof.)  651,  91  N.  W.  601. 

Under  such  a  statute  it  has  been 
held  that  a  plaintiff  in  a  replevin  ac- 
tion cannot  dismiss  his  suit  without 
prejudice  before  its  final  submission 
to  the  jury,  since  such  dismissal  would 
be -an  idle  ceremony,  for  the  defend- 
ant would  then  have  the  right  to  pro- 
ceed under  the  statute  to  have  the 
right  to  the  property  tried.  Aultman 
V.  Reams  (1880)  9  Neb.  487,  4  N.  W. 
81. 

That,  upon  dismissal  of  an  action  in 
replevin,  the  defendant  is  entitled  to 
have  the  right  of  property  determined, 
is  held  in  Moore  v.  Herron  (1885)  17 
Neb.  697,  24  N.  W.  425. 

A  plaintiff,  having  obtained  pos- 
session of  property  under  a  replevin 
action,  cannot  be  permitted  to  escape 
liability  by  dismissing  his  action. 
Cook  v.  Vaughn  (1901)  1  Neb.  (Unof.) 
244,  95  N.  W.  333. 

An  early  Tennessee  statute  provided 
that  upon  the  failure  of  the  plaintiff 
to  prosecute  his  suit  for  any  cause 
whatever,  without  first  having  re- 
turned the  property  replevied  to  the 
defendant  and  satisfied  him  for  the 
detention,  the  court  shall  impanel  a 
jury  to  ascertain  the  value  of  such 
property  and  damages  for  the  seizure 
and  detention  thereof.  When  the  jury 
has   80  found,   the   court  shall   give 


judgment  that  the  plaintiff  return  the 
property  to  the  defendant  and  pay 
the  damages  assessed,  or,  on  his  fail- 
ure to  return  the  property,  that  the 
defendant  recover  of  the  plaintiff  its 
value  and  damages,  and  that  execution 
issue  accordingly.  Nashville  Ins.  &  T. 
Co.  V.  Alexander  (1849)  10  Humph. 
(Tenn.)  378. 

See  Crist  v.  Francis  (1878)  50  Iowa, 
257,  supra. 

When  a  suit  of  replevin  has  been 
dismissed  for  lack  of  jurisdiction  upon 
motion  of  the  defendant,  it  has  been 
held  that  the  defendant  is  not  entitled 
to  have  the  right  of  property 
determined  and  a  judgment  for  the 
return  thereof  or  its  value  rendered 
in  his  favor.  State  ex  rel.  Savage  v. 
Letton  (1898)  56  Neb.  158,  78  N.  W. 
533;  Reid,  M.  &  Co.  v.  Panska  (1898) 
56  Neb.  195,  78  N.  W.  534;  Bolinv. 
Fines  (1900)  60  Neb.  442,  83  N.  W. 
740.  On  the  contrary,  it  has  been  held, 
upon  a  suit  in  replevin  being  dis- 
missed upon  defendant's  motion,  that 
the  defendant  is  entitled  to  a  judgment 
for  the  value  of  the  replevied  property, 
under  a  statutory  provision  that,  if 
plaintiff  fail  to  establish  his  right  to 
the  property,  the  defendant  shall  re- 
cover such  damages  as  under  the  cir- 
cumstances he  shows  himself  entitled 
to.    Funk  V.  Israel  (1857)  5  Iowa,  438. 

In  some  cases  statutes  that  do  not 
expressly  regulate  this  matter  have 
been  looked  to  as  indicating  the  policy 
of  the  law.  In  Glenn  v.  Porter  (1900) 
68  Ark.  320,  57  S.  W.  1109,  under  a 
statute  providing  that  the  plaintiff 
may  dismiss  any  action  in  vacation  on 
the  payment  of  costs,  except  an  ac- 
tion to  recover  the  possession  of  spe- 
cific personal  property  when  the  prop- 
erty has  been  delivered  to  the  plain- 
tiff which  is  stated  to  show  the  policy 
of  the  law,  it  is  held  that  a  judgment 
rendered  as  a  part  of  the  order  direct- 
ing a  nonsuit,  that  the  property  or  its 
value  be  returned  to  the  defendant,  is 
not  void. 

In  Sanderson  v.  Lace  (1849)  2  Pin- 
ney  (Wis.)  257,  the  defendant,  upon  a 
discontinuance  by  the  plaintiff,  waived 
a  judgment  for  the  return  of  the  prop- 
erty and  elected  to  take  his  judgnient 
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for  its  value  under  the  statute.  The 
provisions  of  the  statute  are  not  set 
out  in  the  report  of  this  case. 

Upon  a  nonsuit  granted  at  the  mo- 
tion of  the  plaintiff,  the  court  in  Bath 
V.  Ingeraoll  (1876)  1  Wye.  280,  dis- 
charged the  jdry  and  impaneled  a  new 
jaiy  for  the  purpose  of  inquiring  into 
the  defendant's  damages,  and  this  ac- 
tion of  the  trial  court  is  stated  by  the 
supreme  court  to  be  sustained  by  the 
provisions  of  the  Code. 

Pabst  Brewing  Co.  ▼.  Butchart 
(1897)  68  Minn.  303,  71  N.  W.  273; 
Qaric  V.  Clinton  (1883)  61  Miss.  337, 


and  Bemheimer  v.  Martin  (1889)  66 
MisB.  486,  6  So.  826,  sustaining  a  judg- 
ment for  the  return  of  the  property  or 
its  value,  were  decided  under  statutes, 
the  provisions  of  which  are  not  set 
out.  It  is  held  in  Bemheimdr  v.  Mar- 
tin (Miss.)  supra,  that,  upon  the  dis- 
missal of  an  action  by  the  court  upon 
motion '  of  the  defendant,  the  court 
should  award  a  writ  of  inquiry  and 
give  judgment  on  the  bond  of  the 
plaintiff,  in  favor  of  the  defendant, 
for  the  property  seized,  or  its  value  as 
assessed  as  provided  in  a  section  of 
the  Code.  W.  A.  E. 


STATE  EXCHANGE  BANK  OF  ELK  CITY,  OKLAHOMA,  PMf.  in  Err., 

V. 

NATIONAL  BANK  OF  COMMERCE  OF  ST.  LOUIS,  MISSOU&I,  et  al. 

OKlahonm  Supreme  Court  — July  23,  1918. 

(—  Okla.  — ,  174  Pac.  796.) 

Bills  and  notes  —  indorsement  without  recourse  —  effect. 

1.  One  who  indorses  a  promissory  note  without  recourse  is  a  qualified 
indorser  and  warrants  to  subsequent  bona  fide  holders:  First,  that  the 
instrument  is  genuine  and  what  it  purports  to  be;  second,  that  he  has  a 
good  title  to  it;  third,  that  all  prior  parties  had  capacity  to  contract; 
fourth,  that  he  has  no  knowledge  of  any  fact  which  would  impair  its 
validity  or  render  it  valueless.  He  cannot,  in  an  action  in  which  he  is 
made  a  party,  brought  by  a  subsequent  bona  fide  holder  of  the  instru- 
ment, impeach  such  warranty  by  objecting  to  a  judgment  against  the 
maker  i^nd  prior  indorsers  in  favor  of  such  holder. 

iSee  note  on  this  qiiestion  beginning  on  page  216.] 

Pleading  —  demurrer  —  misjoinder 
of  parties. 

2.  A  misjoinder  of  parties  or  excess 
of  parties  cannot  be  taken  advantage 
of  by  demurrer,  but  can  only  be 
reached  by  motion  filed  before  joining 
issues  on  the  merits. 


Same  —  misjoinder  of  causes  of  ac- 
tion. 

3.  A  misjoinder  of  causes  of  action 
can  only  be  reached  by  special  demur- 
rer setting  forth  distinctly  the  grounds 
of  objection,  and  cannot  be  met  by 
general  demurrer  or  by  objection  to 
the  introduction  of  evidence. 

Parties  —  misjoiniier  —  waiver. 

4.  If  one  who  is  made  a  party  to  a 
cause  of  action  appears  and  answers 

Headnotes  by  Stewart,  C. 


a  cross  action  against  him  without  ob- 
jection to  being  made  a  party  or  to 
misjoinder  of  causes  of  action,  he  will 
be  deemed  to  have  waived  all  objec- 
tions, except  that  the  facts  alleged  are 
not  sufiicient  to  state  a  cause  of  ac- 
tion against  him. 
Pleading  —  denial  and  demurrer  — 

effect. 

5.  A  pleading  containing  a  general 
denial  and  also  matter  in  the  nature 
of  a  general  demurrer  will  be  treated 
as  an  answer  and  the  demurrer  will  be 
considered  as  waived;  and,  if  the 
pleading  attacked  by  fair  legal  intend- 
ment states  a  cause  of  action,  though 
defectively  stated,  an  objection  to  the 
introduction  of  testimony  will  be  over- 
ruled. 


Digitized  by 


Google 


212  AMERICAN  LAW  REPORTS,  ANNOTATED..  [2'A.L.R, 

Ebrob  to  thfe  District  Court  for  Beckham  County  to  review  a  judg- 
ment in  favor  of  plaintiff  and  cross  petitioners  in  an  action  on  a  promis- 
sory note.    Affirmed. 

The  f^cts  are  stated  in  the  Commissioner's  opinion. 
Messrs.  Keattm,  Wells,  &  Jidinston,         Messrs.  Ajb^,  Snyder,  Owen,  &  1/ 
R.  N.  Linville^  and  Frank  L.  Williams,     brand  and  Echols  &  Merrill,  for 


for  plaintiff  in  error : 

There  was  error  in  admitting  the 
issue  of  conversion  raised  by  Mayer 
and  Rosser  against  the  State  Ex- 
change Bank,  Including  error  in  ad- 
mission of  evidence. 

Home  V.  Oklahoma  State  Bank,  42 
Okla.  37,  139  Pac.  992;  Cooper  v.  Ger- 
man Nat.  Bank,  9  Colo.  App.  169,  47 
Pac.  1041;  Bankers'  Nat.  Bank  v.  Se- 
curity Trust  Co.  19  S.  D.  418, 103  N.  W. 
654;  Bolton  v.  Donavan,  9  N.  D.  575, 
84  N.  W.  357;  Goodrich  v.  Williamson, 
10  Okla.  588,  63  Pac.  974;  Clay  County 
Land  Co.  v.  Alcox,  88  Minn.  4, 92  N.  W. 
464 ;  Merchants'  Trust  Co.  v.  Bentel,  10 
Cal.  App.  75,  101  Pac.  81;  Curtis  v. 
First  Nat.  Bank,  —  Tex.  Civ.  App.  — , 
138  S.  W.  795;  Johnson  v.  Johnson,  157 
App.  Div.  289,  142  N.  Y."  Supp.  416; 
Raleigh  &  G.  R.  Co.  v.  Western  &  A.  R. 
Co.  6  Ga.  App.  616.  66  S.  E.  686;  Keel 
V.  Gribble-Carter  Grain  Co.  —  Tex. 
Civ.  App.  — ,  143  S.  W.  285. 

Declaring  as  a  matter  of  law  that 
plaintiff.  National  Bank  of  Commerce, 
took  the'  note  bona  fide  and  without 
notice  of  equities,  was  error. 

Keisel  v.  Baldock,  —  Okla.  — , 
L.R.A.1916D,  632,  154  Pac.  1194;  Brin- 
ton  V.  Maxey,  —  Okla.  — ,  157  Pac. 
1048;  Hayes  v.  State  Exch.  Bank,  — 
Okla.  — ,  158  Pac.  1112;  Jenkins  v. 
Planters'  &  M.  Bank,  34  Okla.  607,  126 
Pac.  757;  Simmons  Nat.  Bank  v.  Dilley 
Foundry  Co.  95  Ark.  368,  130  S.  W. 
162;  Re  Hopper-Morgan  Co.  156  Fed. 
525;  Morrison  v.  Farmers  &  M.  Bank, 
9  Okla.  697,  60  Pac.  273;  Abmeyer  v. 
First  Nat.  Bank,  76  Kan.  877,  92  Pac. 
1109;  Sixth  Nat.  Bank  v.  Lorillard 
Brick  Works  Co.  29  Jones  &  S.  29, 
18  N.  Y.  Supp.  861;  Sutherland  v. 
Mead,  80  App.  Div.  103,  80  N.  Y.  Supp 
504;  Union  Nat.  Bank  v.  Winsor,  101 
Minn.  470,  118  Am.  St.  Rep.  641,  112 
N.  W.  999,  11  Ann.  Cas.  204;  Queen 
City  Sav.  Bank  &  T.  Co.  v.  Reyburn, 
163  Fed.  597;  Bank  of  Big  Cabin  v. 
English,  27  Okla.  334,  111  Pac.  386; 
Ives  V.  Jacobs,  21  Abb.  N.  C.  151,  1 
N.  Y.  Supp.  330;  Nickerson  v.  Ruger, 
76  N.  Y.  279;  Holeman  v.  Hobson,  8 
Humph.  126;  Youngberg  v.  Nelson,  51 
Minn.  172,  38  Am.  St.  Rep.  497,  53  N. 
W.  629;  Watson  v.  Cheshire,  18  Iowa, 
202,  87  Am.  Dec.  382. 


fendants  in  error: 

It  was  proper  to  permit  the  issue 
between  defendants  Mayer  and  Rosser 
and  the  State  Exchange  Bank  to  be 
raised  and  tested  in  this  suit. 

31  Cyc.  223,  224;  6  Enc.  PL  &  Pr. 
674,  678;  Kimball  v.  Connor,  8  Kan. 
414;  Allen  v.  Tritch,  5  Colo.  223; 
Hopkins  v.  Gilman,  47  Wis.  581,  8  N. 
W.  382. 

Any  objection  which  defendant 
State  Exchange  Bank  might  have  made 
to  the  order  of  the  court  making  it  a 
party  defendant  and  requiring  it  to 
answer  the  cross  complaint  of  its  co- 
defendants  Mayer  and  Rosser  was 
waived. 

5  Enc.  PI.  &  Pr.  679;  Boland  v.  Rosa, 
120  Mo.  208,  25  S.  W.  524;  Fitzgerald 
V.  Cross,  30  Ohio  St.  444;  Weaver  v. 
Kuchler,  17  Okla.  189,  87  Pac.  600; 
6  Enc.  PI.  &  Pr.  879. 

The  peremptory  instraction  in  plain- 
tiff's favor  was  right. 

Voss  V.  Chamberlain,  139  Iowa,  569, 
19  L.R.A.(N.S.)  106,  130  Am.  St.  Rep. 
381,  117  N.  W.  269;  Wood  v.  Brush,  72 
Cal.  224.  13  Pac.  627;  Hall  v.  Kimball, 
77  HI.  161 ;  Fossitt  v.  Bell,  4  McLean, 
427,  Fed.  Cas.  No.  4,958;  Crayton  v. 
Clark,  11  Ala.  787;  Weader  v.  First 
Nat.  Bank,  126  Ind.  Ill,  25  N.  E.  887; 
Johnson  v.  Amana  Lodge,  92  Ind.  150; 
Backus  V.  Spauldihg,  129  Mass.  284; 
Linn  v.  Rugg,  19  Minn.  181,  Gil.  145; 
Northern  Bank  v.  Kyle,  7  How.  (Miss.) 
860;  Davis  v.  Neligh,  7  Neb.  84;  Bliss 
V.  Houghton,  13  N.  H.  126;  Furniss  v. 
Gilchrist,  1  Sandf.  53;  Sherwood  v. 
Francis,  11  Vt.  204;  Parker  v.  Kendall, 
3  Vt.  540;  Davis  v.  Miller,  14  Gratt.  1; 
Stewart  v.  Anderson,  6  Cranch,  203,  3 
L.  ed.  199;  King  v.  Conn,  25  Ind.  425; 
Martin  v.  Trobridge,  1  Vt.  477. 

The  note  herein  sued  upon  was,  as 
a  matter  of  fact,  negotiable. 

Louisville  Bkg.  Co.  v.  Gray,  128  Ala. 
251,  82  Am.  St.  Rep.  120,  26  So.  206; 
Forbes  v.  First  Nat.  Bank,  21  Okla. 
210,  95  Pac.  785;  Security  Trust  & 
Sav.  Bank  v.  Gleichmann,  60  Okla. 
441,  L.R.A.1915F,  1208,  150  Pac.  908. 

Stewart,  C,  filed  the  following 
opinion: 

The  plaintiff,  National  Bank  of 
Commerce  of  St.  Louis,  brought  its 
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action  as  the  alleged  holder  in  due 
course  of  a  negotiable  promissory 
note  signed  by  D.  A.  Mayer  and  in- 
dorsed by  Calvin  M.  Rosser,  payable 
to   the   order   of   State   Exchange 
Bank  of  Elk  City,  the  action  being 
against  Mayer  and  Rosser  as  de- 
fendants.   Mayer  and  Rosser  filed 
answer  to  the  petition,  and  also  filed 
cross  petition  against    State    Ex- 
change Bank  of  Elk  City,  and  asked 
that  the  State  Exchange  Bank  of 
Elk  Oily  be  made  a  par^  to  the  ac- 
tion.   As  grounds  for  defense  and 
for  cause  of  action  against  the  State 
Exchange  Bank  of  Elk  City,  said 
defendants  admit  the  execution  and 
indorsement  of  the  note,  and,  iii 
substance,  urge  that  the  note  is  non- 
negotiable,  but,  if  not  non-negoti- 
able, the  plaintiff  is  not  a  holder  in 
due  course;  that  at  the  time  of  the 
execution  of  said  note  and  as  a  part 
of  the  same  transaction  certain  col- 
lateral notes  amounting  to  $28,500 
were  placed  in  tlie  State  Exchange 
Bank  of  Elk  CII7  as  collateral  se- 
curity for  the  payment  of  the  note 
in.  question,  and  otiier  notes  aggre- 
gating in  all  the  sum  of  $26,500; 
that  the  State  Exchange  Bank  has 
collected  all  of  said  collateral  notes 
and  converted  and  used  the  proceeds 
thereof,  the  total  sum  collected  be- 
ing more  than  sufficient  to  discharge 
and  satisfy  the  note  sued  upon  and 
all  other   indebtedness   for   which 
such     collaterals     stood    security; 
that    the    State    Exchange    Bank 
fraudulently  separated  the  note  set 
out  in  plaintiff's  petition  from  the 
collateral    notes,    and    wrongfully 
and  fraudulently  disposed  of  said 
note   and    collected   the  collateral 
notes.    Defendants  pray  the  court 
that  the  State  Exchange  Bank  be 
made  a  party  defendant;  that  the 
plaintiff  take  nothing  by  its  suit,  but 
that,  in  case  a  judgment  be  rendered 
against  the  defendants,  they  have 
judgment    against    the   State   Ex- 
change Bank  in  the  same  amount, 
together  with  costs  and  other  prop- 
er ralief.     To   which  answer  and 
cross  i)etition  the  plaintiff  filed  gen- 
eral denial,  and  the  State  Exchange 
Bank  appeared  and  filed  what  was 
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styled  answer  to  cross  petition,  con- 
taining a  general  denial,  and  also 
matters  in  the  nature  of  a  general 
demurrer,  making  no  objection  on 
the  ground  of  misjoinder. 

Charles  E.  Davis,  William  D. 
Leonard,  and  J.  A.  Moon  were  offi- 
cers of  the  State  Exchange  Bank, 
Charles  E.  Davis  being  president, 
and  being  also  associated  with 
Mayer  and  Rosser  as  a  member  of 
the  Wichita  Falls  &  Northwestern 
Town-Site  Company.  The  town- 
site  company  had  acquired  propeirty 
and  also  incurred  considerable  in- 
debtedness. .  The  note  sued  upon, 
though  signed  only  by  Mayer  and 
indorsed  by  Rosser,  was  the  obliga- 
tion of  the  town-site  company ;  there 
were  several  other  notes  signed  by 
individuals  of  the  town-Site  com- 
pany which  were  town-site  obliga- 
tions, and  the  town  site  had  notes 
owing  to  it  in  the  approximate  sum 
of  $28,500,  being  the  notes  used  as 
collateral,  as  aforesaid.  The  lands 
of  the  town-site  company  were  sold 
to  Kemp  &  Kell,  capitalists,  of 
Wichita  Falls,  and  as  a  part  of  the 
consideration  Kemp  &  Kell  guaran- 
teed the  payment  of  the  notes  owing 
to  the  town-site  company,  which 
guaranteed  notes  were  placed  as  col- 
lateral to  the  note  sued  upon  and 
other  obligations  of  the  town-site 
company  evidenced  by  divers  notes 
signed  by  individual  members  of 
such  town-site  company.  After- 
wards the  State  Exchange  Bank,  by 
its  president,  Charles  E.  Davis,  in- 
dorsed the  note  in  question  without 
recourse,  and  the  said  Charles  E. 
Davis,  William  D.  Leonard,  and  J. 
A.  Moon  then  indoised  the  note  as 
collateral  to  obligations  individually 
owed  by  them  to  tiie  plaintiff.  The 
obligations  for  which  said  note  was 
collateral  maturing  and  being  un- 
paid, the  plaintiff  caused  the  collat- 
eral held  to  be  sold  at  public  sale, 
and  the  plaintiff  at  such  sale  pur- 
chased the  note,  afterwards  bring- 
ing action  on  the  same  against 
Mayer  and  Rosser.  The  evidence 
fully  established  the  fact  that  the 
State  Exchange  Bank  had  realized 
on  the  collateral  notes  held  by  it 
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more  than  a  sufficient  sum  to  pay 
the  note  in  question  and  the  other 
obligations  for  which  such  collat- 
erals were  held  as  security,  but  there 
is  -no  evidence  to  show  that  the 
plaintiff  was  not  a  holder  in  due 
course.  The  court  peremptorily  in- 
structed the  jury  to  return  a  verdict 
for  the  plaintiff,  and  submitted  the 
issues  arising  on  the  cross  action  by 
Mayer  and  Rosser  against  the  State 
Exchange  Bank  to  the  jury  under 
instructions  as  to  the  law.  The 
jury  returned  a  verdict  as  instruct- 
ed against  the  defendants,  Mayer 
and  Rosser,  and  in  favor  of  the 
plaintiff,  and  also  a  verdict  in  favor 
of  Mayer  and  Rosser  and  against 
the  State  Exchange  Bank  of  Elk 
City.  Judgment  was  accordingly 
rendered' by  tiie  court,  from  which 
the  3tate  Exchange  Bank  duly  pros- 
ecuted error.  The  plaintiff  in  error, 
State  Exchange  Bank,  summarizes 
the  error  complained  of  as  follows: 
"(1)  Error  in  admitting  the  issue 
of  conversion  of  collateral  raised  by 
Mayer  and  Rosser  against  the  State 
Exchange  Bank,  including  error  in 
admission  of  evidence;  (2)  error  in 
declaring  as  a  matter  of  law  that 
the  plaintiff.  National  Bank  of  Com- 
merce, took  the  note  bona  fide  and 
without  notice  of  equities ;  (8)  error 
relating  to  instructions." 

Exhaustive  briefs  have  been  filed 
in  this  case.  They  but  tend  to  be- 
cloud the  issues  properly  before  this 
court,  which  may  be  resolved  into  a 
few  simple  propositions  easy  of  so- 
lution. 

Under  the  first  assignment  above, 
the  plaintiff  in  error  discusses  at 
lengtii  the  question  of  misjoinder  of 
parties  and  of  causes  of  action,  it  be- 
ing urged  that  the  State  Exchange 
.Bank  was  not  a  proper  party,  and 
that  plaintiff's  cause  of  action  and 
the  issues  between  Mayer  and  Ros- 
ser on  one  hand  and  the  State  Ex- 
change Bank  on  the  other  were  not 
properly  joined.  Many  authorities 
are  cited,  with  which  authorities  we 
take  no  issue.  However,  we  think 
that  the  course  pursued  by  the  State 
Exchange  Bank  in  the  trial  court 
absolves  us  from  the  duty  in  this 


case  of  passing  upon  the  questions 
of  misjomder  and  necessary  parties. 
Section  4742,  Revised  Laws  1910, 
provides :  "When  the  defects  do  not 
appear  upon  the  face  of  the  petition, 
the  objection  may  be  taken  by  an- 
swer; and  if  no  objection  be  taken, 
either  by  demurrer  or  answer,  the 
defendant  shall  be  deemed  to  have 
waived  the  same,  except  only  the 
objection  to  the  jurisdiction  of  tiie 
court,  and  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action." 

Subdivision  5  of  §  4740,  Revised 
Laws  1910,  authorizes  a  demurrer 
to  be  filed  when  several  causes  of 
action  are  improperly  joined,  and  § 
4741  reads:  "The  demurrer  shall 
specify  distinctly  tiie  grounds  of  ob- 
jection to  the  petition.  Unless  it  do 
so,  it  shall  be  regarded  as  objecting 
only  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause 
of  action." 

It  is  clear  from  the  statutes  cited 
that  any  defects  as  to  misjoinder  of 
causes  of  action  apparent  on  the 
face  of  the  pleadings  must  be  point- 
ed out  by  demurrer  specifically  and 
distinctly,  or  the  same  will  be  re- 
garded as  waived.  If  there  is  a  mis- 
joinder or  excess  of  ^_^ 
parties,  a  demurrer  Mm!^^~^^ 
will  not  lie,  but  the  SfSfi?**'  •' 

...  '  ,       parties. 

objection  must  be 
made  by  motion,  and,  where  there  is 
a  misjoinder  of  causes  of  action,  a 
special,  but  not  a  general,  demurrer 
will  lie.  Hurd  v.  Simpson,  47  Kan. 
372,   27    Pac.    961;  g^..^^.. 

Choctaw,  O.  &  G.  R.    joinder  of' 

Co.  V.  Burgess,  21  SJS"*"  »' 
Okla.  653,  97  Pac. 
271.    In  Choctaw,  O.  &  G.  R.  Co.  v. 
Burgess,  supra,  Chief  Justice  Wil- 
liams says  in  the  syllabus :    "When 
a  person  is  unnecessarily  joined  as 
a  party  plaintiff,  it  does  not  result 
in  a  defect  of  parties  plaintiff,  but 
in  a  misjoinder  or  excess  of  such 
parties,  and  cannot  be  taken  ad- 
vantage of  by  demurrer,  but  by  mo- 
tion, and,  when  such  question  is  not 
raised  in  the  court  below,  will  not 
be  entertained  on  appeal." 
In  the  case  at  bar,  no  objection 
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was  made  by  demiirrer,  motion, 
answer,  or  otiierwlse  to  the  State 
Exchange  Bank  being  made  a  parly 
to  the  action,  or  to  any  misjoinder 
of  eaoses  of  action.  It  is  too  late 
after  the  State  Exchange  Bank, 
without  objection,  has  submitted  to 
a  trial  in  a  court  of  competent  juris- 
diction on  the  merits,  because  of  an 
adverse  result,  to  attempt  to  raise 
any  question  of  misjoinder.  Such 
speculation  and  trifling  with  the 
courts  cannot  be  indulged.  If  the 
jadgment  of  the  trial  court  had  been 
favorable  and  had  become  final,  it 
would  not  have  been  void  and  could 
have  been  pleaded  as  res  judicata  by 
the  appellant,  in  case  another  action 
had  been  brought  by  Mayer  and 
Rosser.  Such  being  true,  tjie  judg- 
ment as  rendered  is  binding  on  the 
appellant^  unless  reversed  for  errors 
duly  preserved. 

The  appellant  objected  to  the  in- 
troduction of  any  evidence  on  the 
cross  petition.  The  only  questioil 
that  could  be  presented  by  such  an 
objection  was  the  sufficiency  of  the 
cross  petition,  and 
such  was  the  ground 
urged  at  the  time 
the  objection  was  made.  We  are  of 
the  opinion  that  the  cross  petition, 
thoofl^  somewhat  awkward,  does 
state  a  cause  of  action  against  the 
State  £bcchange  Bank.  Under  our 
procedure,  an  answer  and  demurrer 
cannot  be  combined.  When  a  party 
files  a  pleading  containing  matter 
both  in  the  nature  of  a  general  de- 
murrer and  of  an 
answer,  such  plead- 
ing will  be  treated 
as  an  answer  and  tiie  demurrer  con- 
sidered waived.  In  the  absence  of 
demurrer  filed  and  urged,  all  legal 
intendments  will  be  indulged  in 
favor  of  the  pleading,  attacked. 
There  is  no  necessary  averment  in 
which  the  cross  petition  is  wholly 
lacking. 

The  plaintiff  in  error  is  in  no  posi- 
tion to  urge  the  second  assignment 
made.  No  issues  were  made  be- 
tween the  plaintiff  and  the  State 
Exchange  Bank.  The  defendants 
Mayer  and  Bosser    are  the    only 
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parties  that  could  be  heard  to  object 
to  the  court  peremptorily  instruct- 
ing a  verdict  for  the  plaintiff.  They 
bring  no  error  to  this  court,  and  the 
judgment  against  them  has  become 
final.  The  State  Exchange  Bank 
cannot  object  to  the  jud^ent  on 
the  note  in  favor  of  the  plaintiff  for 
the  further  reason  that  it  is  an  in- 
dorser  of  the  note.  It  is  true  the  in- 
dorsement was  without  recourse, 
and  therefore  qualified,  but  a  qual- 
ified indorser  is  a  warrantor  to  a 
certain  extent  and 
cannot  impeach  the  ^^l^f^^f 
wairanty.  Section  -'iiS^II^E-et. 
4115,  Revised  Laws 
1910,  defines  the  warranties  implied 
by  a  qualified  indorsement  as  fol- 
lows: "Every  person  negotiating 
an  instrument  by  delivery  or  by  a 
qualified  indorsement  warrants: 
First.  That  the  instrument  is  gen- 
uine and  in  all  respects  what  it  pur- 
ports to  be.  Second.  That  he  has  a 
good  title  to  it.  Third.  That  all 
prior  parties  had  capacity  to  con- 
tract Fourth.  That  he  has  no 
knowledge  of  any  fact  which  would 
impair  tiie  validity  of  the  instru- 
ment or  render  it  valueless.  But 
when  the  negotiation  is  by  deliv- 
ery only,  the  warranty  extends  in 
favor  of  no  holder  other  tiian'the 
immediate  transferee.  The  pro- 
visions of  subdivision  3  of  this  sec- 
tion do  not  apply  to  person  negoti- 
ating public  or  corporate  securities, 
other  than  bills  and  notes." 

Frpm  which  section  it  follows  that 
tiie  State  Exchange  Bank,  being  a 
qualified  indorser,  and  not  merely  a 
transferrer  of  the  note  by  delivery, 
warranted  to  all  subsequent  holders 
that  it  had  a  good  title  and  had  no 
knowledge  of  any  fact  which  would 
impair  the  validily  of  the  note  or 
render  it  valueless.  Instead  of  ob- 
jecting to  the  judgment  in  favor  of 
the  plaintiff,  it  was  the  duty  of  the 
bank  to  have  insisted  on  the  judg- 
ment being  so  rendered.  It  is  true 
that  the  State  Ebcchange  Bank  could 
have  pleaded  and  shown,  if  the  facts 
so  warranted,  that  it  had  not  in- 
dorsed the  note,  or  that  the  obliga- 
tion for  which  it  was  placed  as  col- 
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lateral  with  the  plaintiff  'n^as  dis- 
charged, but  such  was  not  done,  nor 
was  there  any  other  issue  offered  as 
between  the  plaintiff  and  the  State 
Exchange  Bank.  To  hold  that  the 
State  Exchange  .Bank  could  be  heard 
to  object  to  the  judgment  on  the 
note  in  favor  of  the  plaintiff  would 
be  license  for  the  rankest  of  bad 
faith  in  dealing  with  commercial 
paper.  To  permit  the  State  Ex- 
change Bank  to  prevent  a  judgment 
on  the  note  for  reasons  resting  solely 
on  the  alleged  wrongful  acts  of  such 
.bank  would  count^ance  and  au- 
thorize unmitigated  perfidy. 

The  third  assignment  of  error  re- 
lates to  the  instructions  given  by 
the  court  and  to  requested  instruc- 
tions which  were  refused.  The  first 
instruction  given  by  the  court,  of 
which  complaint  is  made,  is  that  the 
court  instructed  the  jury  to  return  a 
verdict  for  the  plaintiff  and  against 
Mayer  and  Rosser  for  the  amount 
due  on  the  note.  This  contention  is 
interwoven  with  the  second  assign- 
ment of  error,  and  therefore  has 
been  disposed  of.  The  objection 
made  to  the  other  instruction  is  that 
the  jury  was  authorized  by  the  court 
to  consider  a  new  and  foreign  issue, 
in  that  the  State  Exchange  Bank  is 
made  a  party  and  the  issue  between 
it  and  the  other  defendants  tried. 
This  objection  likewise  has  been  an- 
swered. Special  instruction  No.  1, 
requested  by  the  State  Exchange 
Bank  and  refused  by  the  court, 
seeks  to  single  out  one  of  the  wit- 
nesses and  to  charge  upon  his  Credi- 
bility. The  court  properly  instruct- 
ed in  general  upon  the  credit  to  be 
given  the  witnesses;  the  giving  of 
the  instruction  requested  would  have 
been  manifest  error.    Requested  in- 


struction No.  2,  which  was  refused 
by  the  court,  is  to  the  effect  that,  if 
Mayer  and  Rosser  engaged  witii  tiie 
State  Exchange  Bank  to  procure 
funds  in  violation  of  law,  they  could 
not  recover  from  the  State  Ex- 
change Bank.  There  is  no  such  is- 
sue in  the  pleadings ;  and,  if  there 
were,  there  is  not  sufficient  evidence 
in  the  record  to  support  the  same. 
Defendants  Mayer  and  Rosser  re- 
quested certain  special  instructions 
as  to  the  issues  between  such  de- 
fendants and  the  plaintiff,  National 
Bank  of  Commerce,  which  request- 
ed instructions  were  refused  by  the 
court,  and  which  recusal  the  appel- 
lant. State  Exchange  Bank,  seeks  to 
show  was  prejudicial  to  its  rights. 
The  appellant  is  in  no  position  to 
complain  as  to  any  instructions  de- 
fining the  issues  between  avch 
defendants  and  the  plaintiff.  As  be- 
fore stated,  there  were  no  issues 
between  the  plaintiff  and  the  appel- 
lant, State  Exchange  Bank.  The 
special  instructions  presented  by 
Mayer  and  Rosser  were  not  request- 
ed by  the  appellant,  and  therefore 
no  exceptions  were  preserved  by  the 
appellant  to  the  denial  of  any  such 
request;  hence  the  State  Exchange 
Bank  cannot  complain  in  this  court 
of  the  refusal  of  the  court  to  give 
the  instructions. 

After  carefully  considering  all  of 
the  matters  set  forth  in  the  respec- 
tive briefs,  and  giving  due  weight  to 
the  argument  and  to  each  of  the 
authorities  cited,  we  have  come  to 
the  conclusion  that  the  trial  court 
did  not  commit  reversible  error,  and 
the  judgment  is  tlierefore  affirmed. 

Per  Curiam: 

Adopted  in  whole. 


II. 
ni. 


ANNOTATION. 

Undertaking  €)f  one  who  mdonea  •  note  without  recourse. 

Nature    and   effect   of   indorsement     HI. — continued. 

without  recourse:  *•  In  general,  220. 

a.  In  general,  217.  *>.  Warranty  of  title, 

b.  Demand  and  notice,  218. 

c.  Form   and   manner  of  indorse- 

ment,  218. 
Liability  for  fraud,  219. 
Liability   as   vendor   under  implied 

warranties: 


Competency  of  parties,  220. 
Validity  of  obligation,  220. 
Genuineness  of  the  note,  221. 

f.  Solvency  of  parties,  221. 

g.  Amount  due,  221. 
h.  Payments,   222. 
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I.  Ifature    and    effee*    vt    itidonement 

«.  In  0eM«ral.       • 

An  indorsement  of  a  promissory 
note  without  recourse  transfers  the 
indorser's  title  to  and  property  in  the 
note.  Seeley  v.  Reed  (1886)  28  Fed. 
164;  Hudson  t.  Shepard  (1900)  90 
IIL  App.  626;  Brotherton  v.  Street 
(1890)  124  Ind.  599,  24  N.  E.  1068; 
Watson  V.  Chesire  (1866)  18  Iowa, 
202,  87  Am.  Dec.  882;  Whittenhall 
V.  Eorber  (1874)  12  Kan.  618; 
Challiss  V.  McCrum  (1879)  22  Kan. 
157,  31  Am.  Rep.  181;  Nelson  v. 
Southworth  (1914)  93  Kan.  632,  144 
Pae.  835;  Goolrick  v.  Wallace  (1913) 
154  Ky.  596,  49  L.RJ^.(N.S.)  789,  157 
S.  W.  920;  Burks  v.  Ritter  (1888)  10 
Ky.  L.  Rep.  232;  Waite  v.  Foster 
(1861)  33  Me.  424;  Richardson  v.  Lin- 
coln (1842)  6  Met.  (Mass.)  201; 
Schmidt  v.  Pesrg  (1912)  172  Mich.  169, 
137  N.  W.  624;  Crosby  v.  Roub  (1863) 
16  Wis.  616,  84  Am.  Dec.  720;  Lyon 
V.  Ewinsrs  (1863)  17  Wis.  61;  Keyes  v. 
Waters  (1846)  18  Vt  479. 

An  indorsement  on  a  note  to  the 
payee  that  "I  assign  this  note"  to  a 
specified  person,  "without  recourse," 
was,  in  Brotherton  v.  Street  (1890) 
124  Ind.  599,  24  N.  E.  1068,  supra,  held 
safficient  to  pass  title,  although  there 
was  a  plain  misuse  of  the  words. 

In  Bradley  ▼.  Cassells  (1903)  117 
Ga.  517,  43  S.  E.  867,  an  indorsement 
without  recourse  of  a  purchase  money 
note,  in  which  title  to  the  property  for 
which  it  was  given  was  reserved  in  the 
payee,  was  held  not  to  carry  with  it  the 
title  to  such  property,  to  the  indorsee. 

One  who  transfers  a  note  "without 
recourse"  is  not  liable  as  an  indorser. 
By  such  an  indorsement  he  indicates 
that  he  is  unwilling  to  make  himself 
responsible  for  the  payment  of  the  in- 
strument. Bankhead  v.  Owen  (1817) 
60  Ala.  457;  Neely  v.  Black  (1906)  80 
ArL  212,  96  S.  W.  984;  Thompson  v. 
First  State  Bank  (1897)  102  Ga.  696, 
29  S.  £.  610;  Watson  v.  Chesire 
(1865)  18  Iowa,  202,  87  Am.  Dec.  382; 
Wolcott  V.  Timberman  (1870)  28 
Iowa,  454;  Challiss  v.  McCrum  (1879) 
22  Kan.  157,  31  Am.  Rep.  181 ;  Bank 


of  Kansas  City  v.  Mills  (1880)  24  Kan. 
604;  Ware  v.  McCormack  (1894)  96 
Ky.  189,  28  S.  W.  157,  959;  Goolrick 
V.  Wallace  (1913)  154  Ky.  696,  49 
L.R.A,(N.S.)  789,  167  S,  W.  920; 
Waite  V.  Foster  (1851)  3S  Me.  424; 
Upham  V.  Prince  (1816)  12  Mass. 
14;  Richardson  v.  Lincoln  (1842)  6 
Met.  (Mass.)  201;  Youngberg  v.  Nel- 
son (1892)  51  Minn.  172,  38  Am.  St. 
Rep.  497,  58  N.  W.  629;  Chamley  v. 
Dulles  (1845)  8  Watts  &  S.  (Pa.) 
353;  Epler  v.  Funk  (1848)  8  Pa.  468; 
Crosby  v.  Roub  (1868)  16  Wis.  616,  84 
Am.  Dec.  720;  Seeley  v.  Reed  (1886) 
28  Fed.  164;  Welch  v.  Lindo  (1812)  7 
Cranch  (U.  S.)  159.  3  L.  ed.  801. 

In  Calhoun  v.  Albin  (1871)  48  Mo. 
804,  it  is  held  that  an  indorser  without 
recourse  has  no  further  concern  with 
the  note  as  an  original  party  to  it. 

It  is  pointed  out  in  an  English  case 
involving  a  check  which  was  indorsed 
without  recourse  that  an  indorser 
may  relieve  himself  from  liability  by 
adding  after  his  name,  the  words 
"sans  recourse."  Wakefield  v.  Alex- 
ander (1901)  17  Times  L.  R.  (Eng.) 
217. 

And  in  Goupy  v.  Harden  (1816)  7 
Taunt.  159,  129  Eng.  Reprint,  64,  2 
Marsh.  264,  Holt,  N.  P.  342, 17  Revised 
Rep.  478,  holding  an  agent  who  had 
indorsed  foreign  bills  which  he  had 
purchased  for  his  principal,  to  be  li- 
able on  his  indorsement,  the  court 
said:  "If  he  desired  to  avoid  liability 
he  should  have  indorsed  the  bills 
without  recourse." 

Indorsement  of  a  note  without  re- 
course, made  by  the  secretary  of  a 
corporation,  under  its  direction,  shows 
that  he  intended  to  indorse  the  note, 
and  not  to  guarantee  its  payment. 
Mclntire  v.  Preston  (1848)  10  IIL  48, 
48  Am.  Dec.  821. 

An  indorsement  "without  recourse" 
of  notes  and  a  chattel  mortgage  given 
to  secure  their  payment  is  held  in 
Lissner  v.  Stewart  (1912)  —  Tex.  Civ. 
App.  — ,  147  S.  W.  610,  to  pass  the 
ownership  of  the  notes  and  lien  to 
the  transferee  without  any  liability  or 
guaranty  of  the  payment  of  the  notes. 

The  words  "without  recourse"  in  a 
notarial  act  of  assignment  transfer- 
ring  notes   secured   by  a   mortgage 


Digitized  by 


Qoo^^ 


218 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


amount  to  nothing  more  than  a  stip- 
ulation of  nonwarranty.  Templeman 
T.  Hamilton   (1885)  37  La.  Ann.  754. 

One  of  the  joint  makers  of  a  note 
secured  by  a  mortgage,  to  whom  the 
note  and  mortgage  have  been  as- 
signed, and  who  transfers  it  without 
recourse  on  either  of  the  makers  of 
the  note  individually,  as  shown  by  an 
assignment  of  the  mortgage  securing 
the  note,  is  not  liable  as  an  indorser 
or  as  maker,  where  the  language  of  ' 
the  assignment  makes  it  clear  that  the 
parties  had  in  mind  that  the  assignee 
thereof  look  only  to  the  land  for  the 
payment  of  the  indebtedness,  having 
assumed  the  payment  of  the  note  "as 
between  the  makers."  Security  State 
Bank  v.  Clarke  (1916)  99  Kan.  18, 
L.R.A.1918E,  160,  160  Pac.  1149. 

One  who  assigns  accounts  and  a 
note,  which  assignment  is  expressed 
in  a  schedule  of  the  property  trans- 
ferred, to  be  without  recourse,  is  not 
liable  on  his  indorsement,  where  the 
indorsement  aqd  execution  of  the 
assignment  without  recourse  were 
concurrent  acts,  which,  construed  to- 
gether, constitute  but  one  contract, 
which,  by  its  tejms,  cuts  off  any  re- 
course on  the  assignor.  Collier  v. 
Mahan  (1863)  21  Ind.  110. 

Sureties  on  a  note  which  is  trans-  ■ 
ferred  without  recourse,  and  who 
thereafter  transfer  it  "without  re- 
course on  us  in  law  or  equity,"  are 
relieved  from  liability  thereon  to  the 
indorsee.  Britnell  v.  Smith  (1914) 
189  Ala.  440,  66  So.  569. 

Erasure  of  the  words  "without  re- 
course" on  an  assignment  of  a  prom- 
issory note  by  consent  of  the  parties 
because  the  assignee  was  unwilling 
to  take  it  in  that  form  and  the  assign- 
or believed  that  it  "made  no  differ- 
ence" whether  the  words  were  erased 
or  not  is  not  a  contract  of  guaranty, 
enforceable  in  an  action  by  the  as- 
signee against  the  assignor.  Lyons 
v.  Divelbis  (1863)  22  Pa.  185. 

The  holder  of  a  note  who  knows 
that  the  indorsement  of  the  payee, 
which  reads  "with  recourse,"  was  in- 
tended to  be  "without  recourse,"  ia 
not  a  bona  fide  holder  of  the  note,  and 
cannot  enforce  it  against  the  indorser, 
although  he  purchased  the  note  before 


maturity  and  paid  value  for  it.  John- 
son V.  Williard  (1892)  83  Wis.  420,  53 
N.  W.  776. 

A  payee  who  is  liable  as  indorser 
cannot  evade  liability  as  against  sub- 
sequent indorsers  by  placing  the 
words  "without  recourse"  beneath  his 
indorsement  and  agreeing  with  the 
holder  to  pay  the  note  in  case  he  is 
unable  to  collect  it  from  the  subse- 
quent indorsers.  Freile  v.  Rudiger 
(1918)  —  N.  J.  Eq.  — ,  104  Atl.  142. 

h.  Mtemand  and  notiee. 

An  indorser  without  recourse,  ir- 
respective of  the  limitation  in  his  in- 
dorsement, cannot  be  held  liable 
where  he  has  not  been  notified  of  the 
dishonor  of  the  note  by  the  maker. 
Rayne  v.  Ditto  (1875)  27  La.  Ann. 
622;  Duffy  ▼.  O'Conner  (1874)  7  Baxt. 
(Tenn.)  498  (holding  demand  and 
notice  are  necessary  to  impose  liabili- 
ty upon  an  indorser  who  assigns  a 
note  on  condition  that  the  maker  and 
indorsers  be  exhausted  before  re- 
course is  had  to  him). 

o.  form  and  manner  of  indotvement. 

.  A  charge  that  the  words  "without 
recourse"  must  be  written  in  such  a 
manner  that  they  can  be  read  by  a 
man  "of  ordinary  abilily  and  under- 
standing," in  order  to  exonerate  the 
indorser,  ia  erroneous.  Hayden  v. 
Strong  (1881)  23  Hun  (N.  Y.)  527. 

To  avoid  the  necessity  for  construc- 
tion and  the  probability  of  miscon- 
struction, it  would  always  be  better 
for  the  one  desiring  to  escape  the  lia- 
bilities of  an  indorser  to  add  the 
words  "without  recourse."  Spencer  v. 
Halpem  (1896)  62  Ark.  595,  36  L.R.A. 
120,  87  S.  W.  711. 

To  relieve  one  who  puts  his  name 
on  the  back  of  a  negotiable  promissory 
note,  ftom  liability  as  an  indorser,  he 
must  insert  in  the  contract  itself, 
words  clearly  expressing  such  an  in- 
tent, such  as  the  phrase  "without  re- 
course." Maine  Trust  &  Bkg.  Co.  v. 
Butler  (1891)  45  Minn.  506,  12  L.R.A. 
870,  48  N.  W.  833;  Copeland  v.  Bnrice 
(1916)  —  Okla.  — ,  L.RJL1917A, 
1165,  158  Pac.  1162. 

A  party  to  a  note  may  limit  or 
qualify  his  indorsement  by  use  of  the 
words  "without  recourse,"   and  this 
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inajr  follow  the  name  of  the  party  as 
well  as  precede  it.  Fitchburg  Bank  v. 
Greenwood  (1861)  2  Allen  (Mass.) 
434. 

The  words  "without  recourse,"  pre- 
ceding the  signature  of  an  indorser 
are  not  available  to  subsequent  in- 
dorsers.  Doom  v.  Sherwin  (1894)  20 
Colo.  284,  38  Pac.  56. 

The  words  "without  recourse"  fol- 
lowing the  name  of  one  indorser  and 
preceding  that  of  another,  may  be 
shown  to  apply  to  the  former,  even 
against  a  bona  fide  holder.  Corbett 
V.  Fetzer  (1896)  47  Neb.  269,  66  N. 
W.  417. 

n.  XttabUMy  for  fraud. 
On  the  assignment  of  a  note  "with- 
out recourse"  there  is  no  liability  over 
for  failure  to  collect  the  note  unless 
there  was  fraud  or  misrepresentation 
in  making  the  assignment.  Prettyman 
V.  Short  (1862)  5  Harr.  (Del)  860. 

One  who  transfers  a  note  without 
recourse  is  liable  to  the  vendee  for 
fraudulent  representations  as  to  the 
solvency  of  the  maker,  in  reliance  on 
which  the  transfer  was  accepted. 
Harton  t.  Scales  (1823)  Minor  (Ala.) 
166;  Dayton  v.  Tillotson  (1874)  39 
Iowa,  404  (holding  an  indorser  with- 
out recourse  liable  for  falsely  pre- 
tending that  the  makers  of  the  note 
were  responsible  and  that  it  was  col- 
lectable);  Watson  v.  Ghesire  (1866) 
18  low*.  202,  87  Am.  Dec.  382  (holding 
indorser  without  recourse  liable  where 
he  falsely  represented  the  note  to  be 
all  right). 

False  and  fraudulent  statements 
that  notes  transferred  without  re- 
course were  "good,"  or  "as  good  as 
gold,"  are  not  necessarily  the  state- 
ment of  an, opinion,  but  if  made  and 
intended  to  be  accepted  as  a  statement 
of  fact,  they  are  actionable.  Doolen 
V.  Hulsey  (1917)  —  Tex.  Civ.  App. 
-,  192  S.  W.  364. 

But  false  representations  made  by 
the  indorser  of  notes  secured  by  a 
chattel  mortgage,  as  to  the  financial 
responsibility  of  the  makers  of  the 
notes,  and  as  to  insurance  on  the 
mortgaged  property,  are  held  not  to 
render  the  indorser  liable  as  a  guar- 
antor in  a  suit  on  the  notes  and  to 
foreclose  the  mortgage  lien,  since  the 


indorsement  passed  the  ownership  of 
the  notes  and  lien  without  any  liability 
or  guaranty  of  the  payment  of  the 
notes.  Lissner  v.  Stewart  (1912)  — 
Tex.  Civ.  App.  — ,  147  S.  W.  610. 

One  of  two  joint  makers  of  a  note, 
who,  by  a  writing  on  the  back  of  the 
instrument,  states  that  he  has  paid  it 
and  transferred  it  to  a  specified  per- 
son, and  signs  his  name,  with  the 
words  "without  recourse"  prefixed,  is 
not  liable  thereon  to  the  transferee  in 
the  absence  of  mistake  and  where  no 
deceit  or  fraud  was  practised  by  him. 
Cross  V.  Hollister  (1892)  47  Kan.  662, 
28  Pac.  698. 

That  the  payee  named  in  a  note  in- 
dorsed by  him  without  recourse  was 
guilty  of  a  fraud  on  the  maker  by  the 
indorsement  and  transfer  of  the  note, 
and  would  be  responsible  to  him  for 
the  injury  done  him  thereby,  does  not 
make  the  indorser  liable  to  the  in- 
dorsed where  the  tatter's  right  to  de- 
mand and  receive  payment  of  the  note 
from  the  maker  is  not  affected.  Graft 
V.  Fleming  (1863)  46  Pa.  140. 

One  who  assigns  without  recourse 
a  note  given  him  for  the  purchase 
price  of  land,  and  represents  to  the 
assignee  that  the  note  is  a  lien  upon 
the  land  and  that  he  will  not  execute 
a  deed  until  all  the  purchase  money, 
including  the  assigned  note,  has  been 
paid,  is  liable  to  the  assignee,  where, 
at  the  request  of  the  purchaser  of  the 
land,  he  fraudulently  conveys  the 
property  to  a  third  person  without  re- 
taining a  lien.  Briney  v.  Hayden 
(1890)  12  Ky.  L.  Rep.  857. 

One  who  delivers  a  note  made  by 
•others  in  payment  of  his  account, 
which  note  was  accepted  in  the  be- 
lief that  he  had  signed  or  indorsed  it 
so  as  to  become  liable  on  it,  and  who 
later,  when  asked  to  indorse  it,  added 
the  words  "without  recourse"  to  his 
signature,  is  liable  as  an  original 
promisor,  and  the  words  "without  re- 
course" are  mere  surplusage.  Childs 
V.  Wyman  (1857)  44  Me.  488,  69  Am. 
Dec.  111.  The  court  said:  "If  the  de- 
fendant intended  by  writing  those 
words  under  his  name,  to  avoid  the  lia- 
bility incurred  by  his  signature,  that 
would  not  avail  him.  In  a  case  where 
a  note  was  written  thus:    'Borrowed 
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of  J.  S.  £50,  which  I  promise  not  to 
pay,'  it  was  rightly  held  that  the  word 
not  shall  be  rejected,  for  a  man  should 
never  say,  I  am  a  cheat  and  have  de- 
frauded.' " 

tU.  IMbnUy  aa  vendor  under   implied 
Mjarrantiea. 

a.  In  general. 

An  indorsement  without  recourse 
leaves  the  indorser  liable  as  vendor. 
Challiss  V.  McCrum  (1879)  22  Kan. 
167,  31  Am.  Rep.  181;  Sevan  v.  Fitz- 
simmons  (1890)  40  111.  App.  109. 

b.  Warranty  of  title. 

.  The  transferrer  of  a  negotiable 
promissory  note  without  recourse  en- 
gages that  he  has  good  title  to  it. 
Youngberg  v.  Nelson  (1892)  61  Minn. 
172,  38  Am.  St.  Rep,  497,  63  N.  W.  629; 
Burks  V.  Ritter  (1888)  10  Ey.  L.  Rep. 
282. 

An  indorsement  without  redourse 
does  not,  under  the  express  terms  of 
the  Iowa  Code,  obviate  the  liability  in- 
volved in  the  warranty  of  title.  State 
ex  rel.  Carroll  v.  Coming  State  Sav. 
Bank  (1908)  189  Iowa,  338,  116  N.  W. 
987. 

One  who  transfers  a  negotiable 
promissory  note  by  qualified  indorse- 
ment without  recourse  warrants,  by 
the  express  terms  of  the  Oklahoma 
statute,  that  he  has  a  good  title  to  the 
note.  State  Exch.  Bank  v.  National 
Bank  (reported  herewith)  ante,  211. 

But  it  is  held  in  Wolcott  v.  Timber- 
man  (1870)  28  Iowa,  464,  that  one 
who  assigns  to  another  without  re- 
course all  his  interests  in  certain 
notes,  claims,  and  shares  of  stock,  in 
consideration  that  the  assignee  will 
pay  a  judgment  on  which  both  parties 
are  liable,  is  not  liable  as  vendor  in 
case  of  the  failure  of  the  title  to  a 
note  assigned,  since  the  words  "with- 
out recourse"  were  evidently  intended 
to  qualify  the  assignor's  liability, 
and  cannot  operate  unless  they  relieve 
him  from  liability  as  a  vendor,  for  he 
is  liable  only  as  such. 

o.  Competency  o/  parties. 

There  is  an  implied  warranty  in 
the  case  of  an  indorsement  without 
recourse,  unless  it  is  otherwise 
agreed,  that  the  parties  to  the  instru- 


ment are  sui  juris  and  capable  of  con- 
tracting. Watson  V.  Chesire  (1866) 
18  Iowa,  202,  87  Am.  Dec.  882. 

d.  TaUaUy  of  ohUgation. 

One  who  transfers  a  negotiable 
promissory  note  by  qualified  indorse- 
ment without  recourse  warrants,  by 
the  express  terms  of  the  Negotiable 
Instruments  Law,  that  he  has  no 
knowledge  of  any  fact  which  would 
impair  the  validity  of  the  note  or  ren- 
der it  valueless.  State  Exch.  Bank 
v.  National  Bank. 

It  will  be  noted  that  the  warranty 
Imposed  upon  a  qualified  indorser  by 
the  Negotiable  Instruments  Law,  and 
set  forth  in  the  preceding  paragraph, 
is  much  more  restricted  than  that  im- 
posed on  a  general  indorser,  who,  by 
the  terms  of  the  statute,  warrants 
"that  the  instrument  is  at  the  time  of 
his  indorsement  valid  and  subsisting." 
Prom  this  it  would  appear  that  the  in- 
dorser of  a  note  without  recourse  does 
not  impliedly  warrant  that  the  instru- 
ment is  an  enforceable  obligation. 

There  are,  however,  dicta  in  several 
cases  which  intimate  that  the  transi- 
ferrer  of  a  negotiable  promissory  note 
without  recourse  engages  that  it  is  a 
valid  obligation  of  those  whose  names 
are  upon  it.  Youngberg  v.  Nelson 
(1892)  61  Minn.  172,  38  Am.  St.  Rep. 
497,  53  N.  W.  629;  Seeley  v.  Reed 
(1886)  28  Fed.  164;  McDonnell  v. 
Bums  (1897)  28  C.  C.  A.  174,  65  U.  S. 
App.  233,  83  Fed.  866. 

The  words  "without  recourse"  in  an 
indorsement  were  held  in  Ober  v. 
Goodridge  (1896)  27  Gratt.  (Va.)  878, 
to  relieve  the  transferrer  from  liabili- 
ty because  of  the  insufficiency  of  proof 
of  the  dishonor  of  the  note  to  charge 
prior  indorsers  on  the  note,  it  appear- 
ing that  the  transfer  was  made  pend- 
ing an  action  by  the  transferrer 
against  the  maker  and  prior  indorser, 
and  that  the  evidence  as  to  notice  of 
dishonor  was  on  file  in  that  action  and 
known  to  the  transferee.  The  court 
said  that  it  was  plain  that  the  trans- 
ferrer, by  the  use  of  the  words  "with- 
out recourse,"  intended  that  they 
should  include  the  risk  in  regard  to 
the  sufficiency  of  such  proof. 

An  assignor  without  recourse  im^ 
pliedly  warrants  that  he  has   done 
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nothing  and  will  do  nothing  to  prevent 
the  assignee  from  collecting  the  in- 
strument assigned.  Watson  v.  Chesire 
(1865)  18  Iowa,  202,  87  Am.  Dec.  382. 
.  The  transfer  of  a  note  without  re- 
course does  not  relieve  the  assignor 
from  liabili^  to  the  assignee  if  the 
note  is  invalid  for  the  want  of,  or  by 
reason  of  the  illegality  of,  the  con- 
sideration. Barks  v.  Ritter  (1888)  10 
Ky.  L.  Rep.  282. 

One  who  transfers  a  note  without 
recourse  impliedly  warrants  that  it  is 
a  valid  note  of  hand,  based  upon  a 
valid  and  lawful  consideration,  and  is 
liable  to  the  transferee  when  it  was 
in  fact  void  because  given  for  intoxi- 
cating liquor  sold  in  violation  of  law. 
Hannum  v.  Richardson  (1875)  48  Vt. 
508,  21  Am.  Rep.  152.  The  court  said: 
"In  short,  it  was  not  a  note ;  it  was  not 
what  it  imported  to  be  or  what  it  was 
sold  and  purchased  for." 

But  in  Rayne  v.  Ditto  (1875)  27  La. 
Ann.  622,  it  is  held  that  one  who  re- 
ceives a  negotiable  note  indorsed 
without  recourse  takes  it  at  his  own 
risk,  and  the  indorser  is  not  liable  be- 
cause the  defense  of  Confederate 
money  consideration  was  successfully 
pleaded  by  the  maker. 

e.  Genutnetieaa  of  tft«  note. 

On  an  indorsement  without  re- 
course the  indorser  is  liable  upon  the 
implied  warranty  that  the  note  is  gen- 
uine (Abbott  v.  Mitchell  (1841)  18 
Me.  354;  Frazer  v.  D'Invilliers  (1841) 
2  Pa.  St.  200.  44  Am.  Dec.  190;  State 
ex  rel.  Carroll  v.  Coming  State  Sav. 
Bank  (1908)  139  Iowa,  888,  115  N.  W. 
937;  Hall  v.  Latimer  (1908)  81  S.  C. 
90,  61  S.  E.  1057)  ;  or  that  it  is  what  it 
purports  to  be  (Watson  v.  Chesire 
(1865)  18  Iowa,  202,  87  Am.  Dec.  382; 
Youngberg  v.  Nelson  (1892)  51  Minn. 
172,  38  Am.  St.  Rep.  497,  53  N.  W. 
629).  See  also  Hannum  v.  Richardson 
(1875)  48  Vt.  608,  21  Am.  Rep.  152. 

An  indorser  of  a  note  "without  re- 
course" guarantees  the  genuineness  of 
the  signatures  on  the  paper.  Watson 
T.  Chesire  (1865)  18  Iowa,  202,  87  Am. 
Dec.  382;  Challiss  v.  McCrum  (1879) 
22  Kan.  157,  31  Am.  Rep.  181;  Burks  v. 
Bitter  (1888)  10  Ky.  L.  Rep,  232;  Mc- 
Cormack  v.  Ware  (1891)  13  Ky.  L. 
Rep,  678;  Ware  v.  McCormack  (1894) 


96  Ky.  189,  28  S,  W.  157,  989;  Palmer 
v.  Courtney  (1891)  32  Neb.  778,  49  N. 
W.  754;  Dumont  v.  Williamson  (1867) 
18  Ohio  St  515,  98  Am.  Dec.  186; 
Chamley  v.  Dulles  (1845)  8  Watts  & 
S.  (Pa.)  363, 

./*  Solvency  of  parties. 

There  is  no  implied  warranty  of  the 
solvency  of  the  parties  to  a  note  trans- 
ferred without  recourse.  Watson  v. 
Chesire  (1865)  18  Iowa,  202,  87  Am. 
Dec.  382;  Challiss  v,  McCrum  C1879) 
22  Kan.  157,  31  Am.  Rep,  181, 

The  mere  offer,  through  brokers,  of 
a  note  for  sale  without  recourse  to  the 
seller,  does  not  involve  any  represen- 
tation as  to  the  solvency  of  the  parties 
to  it,  where  the  sale  is  made  in  good 
faith,  Hecht  v,  Batcheller  (1888)  147 
Mass.  835,  9  Am,  St,  Rep.  708,  17  N. 
E,  651, 

g.  Atnount  due. 

One  who  indorses  a  note  without  re- 
course impliedly  warrants  that  it  is  a 
legal  obligation  to  the  full  amount  for 
which  it  purports  to  be.  Challiss  v. 
McCrum  (1879)  22  Kan.  157.  31  Am. 
Rep.  181 ;  M,  Rumley  Go,  v,  DoUarhide. 
(1899)  86  IlL  App,  476;  Drennan  v, 
Bunn  (1888)  124  lU.  175,  7  Am.  St 
Rep.  764,  16  N.  E.  100  (holding  vendor 
without  recourse  liable  for  deficiency 
between  amount  apparently  due  on 
note  and  amount  legally  collectable  on 
it) ;  Cressey  v.  Kimmel  (1898)  78  IlL 
App.  27  (holding  indorser  witiiout  re- 
course liable  for  amount  of  reduction 
of  note  by  reason  of  successful  de- 
fense of  usury) ;  Blethen  v.  Lovering 
(1890)  68  Me.  437  (holding  liability 
on  implied  warranty  that  amount  spec- 
ified in  note  is  due,  accrues  at  time  of 
indorsement  without  recourse). 

There  is  no  implied  warranty  on  the 
part  of  one  who  transfers  a  note  with- 
out recourse,  that  the  sum  specified  in 
the  note  is  actually  due  thereon,  where 
there  is  an  agreement  attached  thereto 
which  etates  that  the  real  amount  due 
upon  the  note  is  to  be  determined  by 
a  third  person.  Freeman  v.  Guyer 
(1852)   13  UL  652. 

The  mere  sale  of  a  note  without  re- 
course, through  brokers,  does  not  in- 
volve  any   representation   as    to   its 
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value,  where  the  sale  is  made  in  good 
faith.  Hecht  v.  Batcheller  (1888) 
147  Mass.  886,  9  Am.  St.  Rep.  708,  17 
N.  E.  661. 

h,  Poymenta. 

One  who  transfers  a  negotiable  in- 
strument by  indorsement  without  re- 
course impliedly  warrants  that  the  in- 
strument has  not  been  .paid.    Watson 


V.  Chesire  (1866)  18  Iowa,  202,  87  Am. 
Dec.  382. 

An  indorser  without  recourse  im- 
pliedly warrants  that  no  payments 
have  been  made  except  those  that  ap- 
pear to  have  been  indorsed  thereon, 
and  that  such  as  so  appear  are  gen- 
uine. Carroll  v.  Nodine  (1902)  41  Or. 
412,  93  Am.  St.  Rep.  748,  69  Pac.  61. 

A.  W.  R. 


EX  PARTE  JOHN  T.  DUNCAN. 

Teeeas  Court  of  OrimituU  Appeals  ^  JanMary  IS,  1019. 
(78  Tex.  Crim.  Rep.  447,  182  S.  W.  813.) 

Contempt  —  constmctive  languagfe  in  brief  —  necessity  of  oath. 

A  petition  charging  contempt  in  the  language  of  a  brief  filed  duriss 
vacation  must  be  sworn  to,  to  give  the  court  jurisdiction. 

[See  note  on  this  question  beginning  on  page  225.] 


Application  for  a  writ  of  habeas  corpus  to  secure  relator's  discharge 
from  custody  to  which  he  had  been  committed  for  alleged  contempt  of 
court.    Writ  issued. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Dickens  &  Dickens  and  A. 
Burleson  for  relator. 

Mr.  C  C.  McDonald,  Assistant  At- 
torney General,  for  the  State. 

Harper,  J.,  delivered  the  opinion 
of  the  court: 

Relator  was  adjuged  guilty  of  con- 
tempt of  court  by  Honorable  Frank 
S.  Roberts,  judge  of  the  district 
court  of  the  twenty-second  judicial 
district,  and  his  punishment  as- 
sessed at  a  fine  of  $50  and  one  day's 
imprisonment  in  the  county  jail. 

Rdator  made  application  to  this 
court  for  a  writ  of  habeas  corpus, 
but  in  as  much  as  the  petition 
showed  that  the  alleged  contempt 
was  certain  statements  contained  in 
a  brief  in  a  civil  cause  on  appeal, 
we  first  declined  to  issue  the  writ 
until  it  was  presented  to  our  su- 
preme court,  deeming  it  probable 
that  that  court  had  jurisdiction  un- 
der article  1529  of  the  Revised  Civil 
Statutes,  as  the  alleged  contempt 
grew  out  of  proceedings  had  in  a 
civil  case.    However,  upon  consid- 


eration, one  of  the  justices  of  the 
supreme  court  indorsed  on  the  ap- 
plication that  the  supreme  court  de- 
clined to  issue  the  writ  for  lack  of 
jurisdiction,  and  as  there  could  be 
no  doubt  that  'this  court  had  juris- 
diction, under  the  Constitution  to 
issue  the  writ,  after  the  supreme 
court  had  held  it  was  without  juris- 
diction, we  ordered  the  writ  to  issue, 
returnable  on  January  5,  1916.  On 
that  day  the  cause  was  heard,  and 
it  was  made  to  appear  that  in  the 
case  of  Isolda  Zapp  v.  Y.  F.  Mos- 
sop,  in  the  district  court  of  Fayette 
county,  the  said  Honorable  Frank  S. 
Roberts,  as  judge  of  that  court,  on 
the  18th  day  of  December,  1914, 
entered  a  certain  judgment  in  favor 
of  plaintiff.  Notice  of  appeal  was 
given,  but  no  appeal  perfected.  How- 
ever, in  September,  1915,  the  de- 
fendant Y.  F.  Mossop  sued  out  a  writ 
of  error  to  the  first  court  of  civil 
appeals  at  Galveston,  and  filed  a 
brief  in  said  cause  on  September  28, 
1915,  and  also  filed  a  copy  of  the 
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brief  with  the  derk  of  the  district 
conr^  in  Fayette  county,  as  he  was 

required  by  law  to  do.  It  is  a  por- 
tion of  the  language  used  in  this 
brief  by  relator,  aa  attorney  for 
M088OP,  that  is  held  to  improperly 
reflect  on. the  trial  court,  and  for 
the  use  of  which  language  he  was 
held  to  be  in  contempt  of  court. 

It  is  asrreed  that  the  district  court 
of  Fayette  county  was  not  in  session 
when  the  brief  was  filed,  and  that 
the  language  was  not  used  in  the 
presence  and  hearing  of  the  court, 
but,  if  the  language  was  improper,  it 
constituted  what  in  law  is  termed 
constructive  contempt.  Relator  ear- 
nestly insists  that  the  language  used 
was  in  no  wise  intented  to  reflect 
on  the  trial  judge,  but  was  intended 
to  be  but  an  earnest  plea  for  his 
client.  As  Honorable  Frank  S.  Rob- 
erts has  held  said  language  to  be 
contemptuous,  we  will  not  discuss 
that  question,  but  only  inquire  into 
whether  or  not  the  necessary  and 
proper  steps  were  taken  to  confer 
jurisdiction  on  the  judge  of  the 
twenty-second  judicial  district  to 
adjudge  relator  guilty.  If  the  prop- 
er stepe  were  not  taken  to  confer 
jurisdiction  on  that  court,  relator  is 
entitled  to  be  discharged. 

After  the  brief  had  been  filed,  Mr. 
C.  D.  Krause,  an  attorney  of  the 
Fayette  coun^  bar,  having  his  at- 
tention called  to  the  brief  (it  also 
using  language  that  he  contended 
improperly  reflected  on  him),  ad- 
dressed a  petition  to  the  judge,  call- 
ing his  attention  to  the  language 
aaed  in  l^e  brief.  Upon  the  filing 
of  this  petition,  Judge  Roberts  or- 
dered process  to  issue  summoning 
relator  to  appear  before  him  and 
show  cause  why  he  should  not  be 
adjudged  to  be  guilty  of  contempt 
for  making  use  of  such  language. 
On  the  day  named  relator  appeared, 
and  filed  an  answer,  first  pleading 
that  the  court  had  no  jurisdiction, 
in  that  the  petition  filed  was  not 
Worn  to  by  Mr.  Krause,  nor  any 
other  person.  We  are  of  the  opin- 
ion this  plea  should  have  been  sus- 
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tainM,  and  tiiis  court  so  held  in  Ex 
parte     Foster,     44 
Tex.     Crim.     Rep.  ?f;*5"J^. 
425,  60  L.R.A.  681.  f«:«^^"T: 
100   Am.  St.  Rep.  IP^iST"'^*' 
366,  71  S.  W.  593, 
and  Ex  parte  Landry,  65  Tex.  Crim. 
Rep.  440,  144  S.  W.  962.    In  this 
latter  case  Judge  Davidson  exhaus- 
tively reviewed  the  authorities  and 
held :    "If  the  acts  or  conduct  occur 
in  Uie  presehce  or  hearing  of  the 
court,  it  may  deal  summarily  with 
the  contemnor   without   a  written 
statement  charging  the  contempt; 
but  where  the  contempt  does  not 
occur  in  its  presence  and  hearing 
the  better  practice  is  to  present  the 
contempt  by  written  charges,  which 
should  be  sworn  to  unless  presented 
in  writing  by  the  district  attorney 
in  his  official  capacity." 

State's  counsel  contends  that  we 
were  wrong  in  so  holding,  in  an  able 
brief,  and  that  those  decisions 
should  not  be  followed.  In  def- 
erence to  t^e  earnest  insistence,  we 
have  again  investigated  this  ques- 
tion, and  we  think  the  great  weight 
of  authori^  is  with  the  holding  of 
the  court.  In  Rapalje  on  Contempt, 
§  93,  it  is  said:  "In  the  United 
States  the  almost  universal  practice 
in  this  matter  is  to  present  to  the 
court  an  aflidavit  setting  forth  the 
facte  and  circumstances  constitut- 
ing the  alleged  contempt,  sworn  to 
by  some  person  who  witnessed  or 
had  knowledge  of  the  offense.  Un- 
less such  an  affidavit  be  presented, 
process  will  not  be  granted.  The 
issuing  of  process  without  the  filing 
of  the  proper  affidavit  is  erroneous, 
and  the  error  is  not  cured  by  the 
subsequent  filing  thereof." 

Of  course,  this  rule  only  applies 
when  the  language  used,  or  conduct 
complained  of,  was  not  in  the  pres- 
ence and  hearing  of  the  court;  for 
where  the  contemptuous  acte  or 
conduct  are  committed  in  the  pres- 
ence of  the  court,  he  may  inflict 
summary  and  immediate  punish- 
ment. 

In  Stete  v.  Blackwell,  10  S.  C. 
35,  it  was  held:  It  is  a  fatal  ob- 
jection to  a  rule  to  show  cause  why 
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a  party  should  be  attached  for  con- 
tempt for  an  offense  not  conunitted 
in  the  presence  of  tiie  court  that  it 
was  issued  without  an  affidavit  set- 
ting forth  the  facts.  In  Encydo- 
psedia  of  Pleading  &  Practice,  vol.  4, 
page  779,  the  rule  is  stated:  "The 
almost  universal  method  by  which 
contempt  proceedings  are  begun  is 
by  an  affidavit,  and  an  examination 
of  the  authorities  will  generally  dis- 
close that  in  all  contempt  proceed- 
ings, save  for  such  as  are  commit- 
ted in  the  court's  immediate  pres- 
ence an  affidavit  is  essential." 

In  the  case  of  Wyatt  v.  People,  17 
Colo.  261,  28  Pac.  964,  the  supreme 
court  of  Colorado  says:  "Con- 
structive contempts — ^those  not  com- 
mitted in  the  presence  of  the  court 
— ^must,  of  course,  in  some  regular 
and  legitimate  way  be  brought  to 
the  court's  knowledge;  until  this  is 
done  the  process  of  attachment  will 
not  issue.  .  .  .  And  in  Gandy  v. 
State,  13  Neb.  445,  14  N.  W.  143,  it 
is  said  that  such  proceedings  must 
be  commenced  by  a  sworn  informa- 
tion. But  the  practice  generally 
recognized  throughout  the  United 
States,  and  according  to  Blackstone 
frequently  followed  in  England,  is 
for  some  proper  official  or  interested 
parly  to  set  forth  by  affidavit  the 
material  facts  relied  on.  A  little 
contrariety  of  opinion  exists  as  to 
whether  the  warrant  of  commit- 
ment or  the  order  of  court  must  re- 
cite the  jurisdictional  facts.  But 
the  overwhelming  weight  of  author- 
ity in  this  country  sustains  the  prop- 
osition that  the  affidavit  upon  which 
the  proceeding  for  a  constructive 
contempt  is  based  must  state  facts 
which,  if  established,  would  consti- 
tute the  offense,  and  that,  if  the  al- 
legations of  the  affidavit  are  not 
sufficient  in  this  respect,  the  court 
is  without  jurisdiction  to  proceed." 

The  supreme  court  of  California, 
in  Batchelder  v.  Moore,  42  Cal.  412, 
says:  "When  the  alleged  contempt 
is  not  committed  in  the  presence  of 
the  court,  an  affidavit  of  the  facts 
constituting  the  contempt  must  be 
presented,  in  order  to  set  the  power 
of  the  court  in  motion." 


In  Whittem  y.  State,  36  Ind.  213, 
it  is  held:  "The  proceeding  against 
a  party  for  a  constructive  contempt 
must  be  commenced  by  either  a  rule 
to  show  cause,  or  by  an  attachment, 
and  such  rule  should  not  be  made 
or  attachment  issued,  unless  upon 
affidavit  specifically  making  the 
charge." 

In  the  case  of  State  v.  Henthom, 
46  Kan.  616,  26  Pac.  937,  it  is  held: 
"A  careful  examination  of  the  au- 
tiiorities  satisfies  us  that  in  all  cases 
of  constructive  contempt,  whether 
the  process  .  .  .  issues  in  the 
first  instance,  or  a  rule  to  show 
cause  is  served,  a  preliminary  afiS- 
davit  or  information  must  be  filed 
in  the  court  before  the  process  can 
issue." 

In  the  case  of  Re  Wood,  82  Mich. 
82,  45  N.  W.  1116,  it  is  said:  "Those 
[contempts]  not  committed  in  its 
immediate  view  and  presence  must 
be  brought  before  the  court  by  aflS- 
davit  of  the  persons  who  witnessed 
them,  or  have  knowledge  of  them; 
and  a  rule  is  made,  based  upon  such 
affidavit,  either  that  an  attachment 
issue,  or  that  the  accused  show  cause 
at  a  certain  time  and  place  why  he 
should  not  be  punished  for  the  al- 
leged contempt" — citing  4  Bl.  Com. 
286;  2  Hawk.  P.  C.  222;  1  Tidd,  Pr. 
4th  Am.  ed.  88,  478,  479 ;  Re  Judson, 
3  Blatchf .  148,  Fed.  Cas.  No.  7,563 ; 
6  Dane,  Abr.  p.  528,  chap.  193,  art. 
27;  Com.  v.  Dandridge,  2  Va.  Cas. 
408;  State  v.  Matthews,  37  N.  H. 
450;  Crow  v.  State,  24  Tex.  12. 

In  the  case  of  State  v.  Kaiser,  20 
Or.  50,  8  L.R.A.  584,  23  Pac.  964,  it 
is  held:  "A  court  has  no  authority 
to  proceed  against  a  party  for  con- 
tempt on  account  of  acts  not  com- 
mitted in  the  immediate  view  and 
presence  of  the  court,  unless  the 
facts  constituting  the  contempt  are 
shown  by  an  affidavit  presented  to 
the  court." 

See  also  Re  Nickell,  47  Kan.  734, 
27  Am.  St.  Rep.  318,  28  Pac.  1076 ; 
Flannery  v.  People,  225  111.  69,  80 
N.  E.  60 ;  Thomas  v.  People,  14  Colo. 
256,  9  L.R.A.    569,   23   Pac.   326; 
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Huriey  v.  Com.  188  Mass.  447,  74 
N.  E.  677,  3  Ann.  Cas.  757;  and 
cases  cited  in  tho§e  authorities. 

As  no  i^davit,  nor  petition 
swoin  to,  was  filed  in  this  case,  the 
jurisdiction  of  the  court  was  not 
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HI,  lat  8.  w.  su.) 
properly  invoked,  and  therefore  the 
relator  is  entitled  to  be  discharged ; 
and  it  is  so  ordered.  We  do  not 
deem  it  necessary  to  discuss  the  oth- 
er questions  presented. 
Relator  is  discharged. 


ANNOTATION. 

Weeewily  of  aiBdavit  or  sworn  ■tatoncnt  as  foaadation  for  coiutmctiTe 

contdnpt. 


I.  Scope  of  note,  226. 
II.  Generally,  226. 
III.  Criminal  contempt,  231. 

I.  Scope  of  note. 
This  note  is  confined  to  a  review  of 
the  cases  discussing  the  necessity  for 
the  verification  of  the  statement  or 
charge  presented  to  the  court  as  a 
foundation  for  the  issuance  of  a  rule 
to  show  cause,  attachment,  or  other 
writ  in  proceedings  for  constructive 
contempt.  There  are  many  cases 
which  declare  in  general  terms  that, 
in  cases  of  constructive  contempt,  a 
"preliminary  affidavit,  information,  or 
complaint"  must  be  presented  or  filed 
in  order  to  bring  the  subject-matter 
to  the  attention  of  the  court,  and  these 
cases  are  excluded  unless  the  question 
of  the  necessity  of  verifying  the  pre- 
liminary statement  is  directly  passed 
on. 

II.  Qenerally, 

ft  is  well  settled  that  cases  of  con- 
tempt not  committed  in  the  immediate 
view  or  presence  of  the  court  must  be 
brought  to  the  attention  of  the  court 
by  a  statement  of  the  facts  by  persons 
who  witnessed  them  or  have  knowledge 
of  than  (see  6  R.  C.  L.  tit.  Contempt, 
p.  531),  and  the  rule  seems  to  be  uni- 
formly recognized  that  this  statement 
must  be  made  under  oath,  either  in  the 
form  of  an  affidavit  or  by  some  other 
sworn  statement. 

United  States — Sona  v.  Aluminum 
Castings  Co.  (1914)  131  C.  C.  A.  282, 
214  Fed.  936. 

Arkansas. — ^York  v.  State  (1908)  89 
Ark.  72,  115  S.  W.  948. 

California.— Re  Northern  (1912)  18 
C»l.  App.  52,  121  Pac.  1010;  Ex  parte 
Bickert  (1899)  126  Cal.  244,  68  Pac. 
2  A.L.B.— 16. 


IV.  Proceeding  instituted  by  prosecuting 

attorney,  235. 
V.  Waiver  of  verification,  236.    , 

549;  Re  McCarty  (1908)  154  Cal.  584, 
98  Pac.  540. 

Colorado. — ^Kirby  v.  Chicago,  R.  I. 
&  P.  R.  Co.  (1911)  51  Colo.  82, 116  Pac. 
160. 

Illinois.— Perry  v.  Kausz  (1912)  167 
111.  App.  250;  People  v.  Gard  (1912) 
175  III.  App.  486,  afiirmed  in  (1913) 
259  111.  288,  102  N.  E.  265,  writ  of 
error  dismissed  in  (1914)  235  U.  S. 
691,  59  L.  ed.  428,  35  Sup.  Ct.  Rep. 
206. 

Indiana.— Whittem  v.  State  (1871) 
86  Ind.  196;  Saunderson  v.  State 
(1898)  151  Ind.  560,  52  N.  E.  151; 
Snyder  v.  State  (1898)  151  Ind.  568,  52 
N.  E.  162. 

Kansas.- Re  Niekell  (1892)  47  Kan. 
784,  27  Am.  St.  Rep.  316,  28  Pac.  1076; 
Re  McKenna  (1892)  47  Kan.  738,  28 
Pac.  1078;  Nichols  v.  Quinn  (1915)  94 
Kan.  742,  147  Pac.  1103. 

Michigan.— Re  Wood  (1890)  82 
Mich.  76,  46  N.  W.  1118. 

Montana. — State  ex  rel.  Gemmell  v. 
Clancy  (1900)  24  Mont.  369,  61  Pac. 
987 ;  State  ex  rel.  Flynn  v.  District  Ct. 
(1906)  33  Mont.  116,  82  Pac.  460. 

Nebraska. — ^Le  Hane  v.  State  (1896) 
48  Neb.  105,  66  N.  W.  1017. 

Nevada.— Ex  parte  Hedden  (1906) 
29  Nev.  362,  90  Pac.  737,  18  Ann.  Cas. 
1173. 

New  York. — ^Rhinelander  v.  Dun- 
ham (1882)  2  N.  Y.  Civ.  Proc.  Rep. 
(Browne)  82;  Ackroyd  v.  Ackroyd 
(1869)  8  Daly,  38;  Ward  v.  Arenson 
(1863)  10  Bosw.  589;  Bradbury  v. 
Bliss  (1897)  23  App.  Div.  606,  48  N.  Y. 
Supp.  912. 

North     Carolina. — In     Re     Deaton 
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(1890)  106  N.  C.  59,  11  S.  E.  244;  Re 
Odum  (1903)  133  N.  C.  250,  46  S.  E. 
669,  14  Am.  Grim.  Rep.  296. 

Ohla— State  v.  Thompson  (1866)  2 
Ohio  Dec.  Reprint,  30. 

Oregon.— State  v.  Kaiser  (1890)  20 
Or.  60,  8  L.R.A.  584,  20  Pac.  964. 

Soath  Carolina. — State  v.  Blackwell 
(1878)  10  S.  C.  35. 

Texas.— Ex  parte  Foster  (1903)  44 
Tex,  Crim.  Rep.  423,  60  L.R.A.  631,  100 
Am.  St.  Rep.  866,  71  S.  W.  593;  Ex 
parte  Landry  (1912)  65  Tex.  Crim. 
Rep.  440,  144  S.  W.  962.  And  see  the 
reported  case  (Ex  pabte  Duncan,  ante, 
222).   " 

Washington.— Re  Coulter  (1901)  26 
Wash.  526,  65  Pac.  769. 

Wyoming. — ^Wilson  v.  Territory 
(1874)  1  Wyo.  166. 

Canada. — Re  Toronto  Junction 
(1908)  11  Ont.  Week.  Rep.  182. 

In  Sona  v.  Aluminum  Castings  Co. 
(1914)  131  C.  C.  A.  232,  214  Fed.  936, 
wherein  the  proceedings  were  based 
on  the  unsworn  petition  of  a  party 
to  an  injunction  suit,  alleging  a  viola- 
tion of  the  injunction  order,  the  court, 
holding  the  absence  of  a  verification 
of  the  petition  to  be  fatal,  said :  "Proc- 
ess of  arrest  for  contempt,  not  com- 
mitted in  the  court's  presence,  can 
properly  issue  only  upon  the  filing  of 
affidavit,  stating  positively  the  facts, 
and  in  such  way  as  prima  facie  to 
show  the  commission  of  a  contempt. 
This  is  the  generally  recognized  rule." 

One  of  the  reasons  advanced  for  the 
rule  has  been  that  the  public  is  en- 
titled to  the  protection  afforded  by  the 
penalties  imposed  for  false  swearing. 
State  V.  Blackwell  (1878)  10  S.  C.  S6, 
wherein  it  appeared  that  a  person  ac- 
cused of  selling  intoxicating  liquors 
without  a  license  stated  while  on  his 
trial  that  he  had  the  day  previous 
given  two  of  the  jurors  whisky,  where- 
upon the  court  of  its  own  motion,  and 
without  affidavit,  issued  a  rule  to  show 
cause  why  he  should  not  be  punished 
for  contempt.  Holding  the  proceeding 
to  be  void  for  want  of  an  affidavit,  the 
court  said:  "The  rule  to  show  cause 
appears  to  have  been  made  without 
affidavits.  This  is  a  fatal  objection. 
All  parties  charged,  otherwise  than  by 
the  oath  of  the  grand  jury,  with  of- 


fenses other  than  contempts  com- 
mitted in  the  presence  of  the  court, 
are  entitled  to  have  the  matters 
charged  stated  under  oath,  the  penal- 
ties for  false  swearing  being  regarded 
as  a  safeguard  to  the  liberties  of  the 
citizen." 

In  Whittem  v.  State  (1871)  36  bid. 
196,  wherein  an  attachment  in  con- 
tempt was  issued  on  the  verbal  state- 
ment of  an  attorney  in  a  suit  for  dam- 
ages for  seduction,  based  on  the  charge 
that  he  had  caused  the  prosecuting- 
witness  to  absent  herself  from  court, 
it  was  held  that  the  proceedings  could 
not  be  instituted  in  such  a  manner, 
the  court  saying:  "The  court  should 
never  enter  a  rule  to  show  cause 
or  order  an  attachment  until  an 
affidavit  of  some  responsible  person 
was  filed,  specifying  the  acts  com- 
mitted by  the  person  accused  of  the 
contempt." 

Likewise,  in  the  case  of  Re  Nickell 
(1892)  47  Kan.  734,  27  Am.  St  Rep. 
316,  28  Pac.  1076,  wherein  proceedings 
for  contempt  in  inducing  witnesses  to 
remain  away  from  court  were  insti- 
tuted by  an  unverified  rule  to  show 
cause,  it  was  held  that  the  proceed- 
ings should  have  been  dismissed,  it 
not  appearing  that  any  preliminary 
verified  complaint  was  filed.  To  the 
same  effect,  see  Re  McKenna  (1892) 
47  Kan.  738,  28  Pac.  1078,  which  arose 
out  of  the  same  state  of  facts. 

Similarly,  in  Ex  parte  Landry 
(1912)  66  Tex.  Crim.  Rep.  440,  144"  S. 
W.  962,  wherein  the  contempt  com- 
plained of  consisted  in  interfering: 
with  a  witness,  it  was  held  that  the 
court  could  not  of  its  own  motion, 
and  without  affidavit,  issue  a  rule  to 
show  cause  why  the  accused  should 
not  be  punished  for  contempt,  based 
on  a  statement  in  its  rule  that  the 
facts  had  been  made  known  to  the 
court. 

In  the  case  of  Re  Coulter  (1901) 
26  Wash.  626,  66  Pac.  769,  the  con- 
tempt complained  of  consisted  in  the 
refusal  to  obey  an  order  to  apply 
money  to  the  satisfaction  of  a  judg- 
ment, and  that  such  refusal  was 
brought  to  the  attention  of  the  court 
by  the  report  of  the  sheriff,  on  which 
the  court  entered  a  rule  to  show  cause. 
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Holding  that  an  affidavit  was  specific- 
ally required  as  a  basis  for  proceed- 
ings in  constructive  contempt  by  stat- 
ute (Bal.  Ck>de,  §  5801),  the  court  said: 
"It  is  clear  that  the  contempt  charged 
against  the  petitioner  is  not  one  com- 
mitted in  the  immediate  view  and 
presence  of  the  court,  which  can  be 
panished  summarily.  It  is  equally 
clear  that  it  is  one  which,  by  the 
terms  of  the  statute,  must  be  brought 
to  the  attention  of  the  court  by  an 
affidavit  stating  the  facts  constituting 
the  contempt  before  any  proceedings 
can  be  taken  therein.  When,  there- 
fore, the  lower  court  proceeded  to  pun- 
ish the  petitioner  without  following 
the  prescribed  procedure,  it  proceeded 
illegally,  and  without  authority  of 
law.  It  is  no  answer  to  say  that  the 
facts  were  brought  before  the  court 
by  the  return  of  the  officer.  If  the 
court  may  derive  knowledge  of  the 
violation  of  its  order  from  this  source, 
it  may  from  any  other  source,  even 
the  oral  statement  of  a  stranger  to 
the  proceedings.  More  than  this,  the 
statute  is  imperative.  It  has  made 
an  affidavit  essential  to  set  the  powers 
of  the  court  in  motion,  and,  although 
the  rights  of  the  parties  may  be  as  well 
protected  in  a  procedure  had  upon  the 
return  of  the  officer  as  in  a  procedure 
had  upon  an  affidavit,  yet  the  courts 
may  not  alter  the  statute." 

In  Ward  v.  Arenson  (1863)  10  Bosw. 
<N.  Y.)  589,  wherein  an  attachment 
was  issued  against  a  party  to  an  ac- 
tion for  a  refusal  to  appear  in  pursu- 
ance of  an  order  and  be  examined 
touching  the  possession  of  property 
as  a  judgment  debtor,  it  was  held  that 
as  nothing  appeared  to  show  that 
the  attachment  was  based  on  an  affi- 
davit, which  was  a  necessary  prerequi- 
site, the  attachment  was  properly 
dismissed. 

Likewise,  in  Perry  v.  Eausz  (1912) 
167  ni.  App.  250,  a  proceeding  in  con- 
tempt, alleging  refusal  to  appear  and 
answer  interrogatories  concerning  the 
property  of  a  judgment  debtor,  insti- 
tuted by  a  rule  to  show  cause,  it  was 
held  that  an  affidavit  w^  a  necessary 
prerequisite  to  an  attachment  or  rule 
j  to  show  cause  for  constructive  con- 
tempt. 


In  the  case  of  Re  Northern  (1912) 
18  Cal.  App.  52,  121  Pac.  1010,  con- 
struing the  statute  (Code  Civ.  Proc.  § 
1211)  which  provides  that  where  a 
contempt  is  committed  without  the 
presence  of  the  court,  an  affidavit 
shall  be  presented  to  the  court  or 
judge  of  the  facts  constituting  the  con- 
tempt, or  a  statement  of  the  facts  by 
the  referees  or  arbitrators  or  other  ju- 
dicial officer,  it  was  held  that  the 
court  had  no  jurisdiction  of  contempt 
proceedings  for  th6  refusal  to  pay  ali- 
mony pursuant  to  an  order  in  divorce 
proceedings,  in  the  absence  of  an  affi- 
davit, as  provided  by  the  Code. 

Similarly,  in  the  case  of  Re  McCarty 
(1908)  154  Cal.  534,  98  Pac.  540,  it 
appeared  that  on  an  affidavit  duly  filed, 
alleging  nonpayment  of  alimony,  the 
court  issued  a  rule  to  show  cause,  and 
on  the  hearing  ordered  the  contemner 
to  pay  f  150  to  his  wife  on  or  before 
a  specified  future  date.  At  a  hearing 
on  the  date  specified,  the  court  entered 
an  order  reciting  the  failure  of  the 
contemnor  to  pay  in  pursuance  of  the 
first  order,  adjudged  him  guilty  of  con- 
tempt, and  committed  him  to  the  cus- 
tody of  the  sheriff  until  he  complied 
with  the  order.  It  was  insisted  that 
the  affidavit  on  which  the  first  order 
was  based  was  sufficient  to  sustain 
the  conviction.  Holding  that,  as  there 
was  nothing  in  the  record  to  show  any 
continuance,  and  there  being  no  affi- 
davit filed  on  which  to  base  the  pro- 
ceedings for  contempt  in  violating 
the  order  for  the  payment  of  the 
$150,  the  conviction  was  a  nullity,  the 
court  stated  the  rule  governing  such 
cases  as  follows:  "The  contempt  of 
which  the  court  undertook  to  adjudge 
the  petitioner  guilty  was  not  a  con- 
tempt committed  in  the  presence  of  the 
court,  for  which  it  might  deal  with  the 
petitioner  summarily,  as  provided  in 
§  1211  of  the  Code  of  Civil  Procedure, 
but  it  was  a  constructive  contempt, — 
one  committed  without  the  presence  of 
the  court, — ^and  consisting  of  a  failure 
to  pay  to  the  plaintiff  herself,  in  a 
given  time,  the  amount  ordered  to  be 
paid.  The  order  did  not  require  pay- 
ment in  court,  but  payment  outside  of 
it.  The  court  could  have  no  knowledge 
of  the  disobedience  of  its  order  save 
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upon  an  afSdavit  showing  the  fact  of 
nonpayment.  In  such  a  case,  where 
the  contempt  is  a  constructive  one, 
in  order  to  invest  the  court  with 
jurisdiction  to  proceed  to  punish  for 
it,  it  is  essentially  a  prerequisite  to 
the  exercise  of  such  jurisdiction  that 
an  affidavit  setting  forth  the  fact 
of  noncompliance  with  the  order 
should  have  been  presented  to  the 
court.  This  is  so  clearly  the  law 
that  §  1211  of  the  Ck>de  of  Civil  Pro- 
cedure, Hutton  V.  Superior  Ct.  (1905) 
147  Cal.  156,  81  Pac.  409,  and  Otis 
V.  Superior  Ct.  (1905)  148  Cal.  129, 
82  Pac.  853,  need  only  be  referred  to 
as  establishing  it.  When  the  court 
proceeded  on  September  18th  to  in- 
vestigate the  matter  of  contempt  on 
the  part  of  petitioner,  in  failing  to 
comply  with  its  order  of  September 
8th,  and  adjudged  him  guilty  of  con- 
tempt therefor,  no  affidavit  had  been 
made  showing  noncompliance  with 
that  order,  and  necessarily  no  citation 
to  show  cause  had  been  issued.  Under 
these  circumstances  the  court  never 
acquired  jurisdiction  to  proceed  in 
the  matter,  and  its  order,  for  want  of 
such  jurisdiction,  was  void." 

In  Ex  parte  Hedden  (1906)  29  Nev. 
352,  90  Pac.  737,  13  Ann.  Cas.  1173,  a 
proceeding  against  a  witness  for  con- 
tempt in  refusing  to  produce  before  a 
grand  jury  the  books  of  a  corporation 
alleged  to  be  in  his  possession,  the 
court,  on  the  unsworn  report  of  the 
grand  jury,  summarily  adjudged  the 
witness  to  be  guilty,  and  imposed  a 
punishment.  It  was  held  that  the  con- 
tempt was  constructive,  and,  therefore 
could  only  be  punished  in  proceedings 
based  on  affidavit. 

In  Ex  parte  Rickert  (1899)  126  Cal. 
244,  68  Pac.  549,  wherein  it  appeared 
that  the  president  of  a  corporation 
was  imprisoned  on  an  order  of  court 
for  contempt,  consisting  in  instructing 
the  secretary  of  the  company  to  re- 
fuse to  produce  certain  books  which 
he  had  been  ordered  by  the  court  to 
produce,  it  was  held  that  the  imprison- 
ment was  illegal  because  of  the  want 
of  an  affidavit  setting  out  the  facts, 
which  was  required  by  statute  as  a 
basis  for  contempt  proceeding. 


In  State  v.  Thompson  (1856)  2  Ohio 
Dec.  Reprint,  30,  wherein  a  liquor 
dealer,  charged  with  a  refusal  to  obey 
an  order  requiring  him  to  close  his 
saloon  as  a  nuisance,  was  arrested 
and  brought  before  court  on  an  at- 
tachment issued  on  an  unsworn  al- 
legation, it  was  held  that  the  convic- 
tion could  not  be  sustained,  as  an  af- 
fidavit was  a  necessary  basis  for  such 
an  attachment. 

In  Ex  parte  Foster  >(1903)  44  Tex. 
Crim.  Rep.  423,  60  L.R.A.  631,  100  Am. 
St.  Rep.  866,  71  S.  W.  593,  it  was  held 
that  a  court  could  not,  of  its  own  mo- 
tion and  without  affidavit,  declare  a 
person  guilty  of  contempt  for  pub- 
lishing evidence  in  a  trial  before  the 
verdict  was  rendered,  and  against  the 
order  of  the  court. 

In  York  v.  State  (1908)  89  Ark.  72, 
76, 116  S.  W.  948,  which  was  a  proceed- 
ing for  contempt  in  having  violated  an 
injunction  order,  the  court  of  its  own 
motion,  and  without  affidavit  or  its 
equivalent,  issued  a  citation  to  the 
contemners  to  appear  and  show  cause 
why  they  should  not  be  punished  for 
contempt.  It  was  held  that  an  affidavit 
was  essential  as  a  basis  for  the 
rule,  and  therefore  the  proceedings 
were  a  nullity. 

In  State  ex  rel.  Gemmell  v.  Clancy 
(1900)  24  Mont.  359,  61  Pac.  987,  it  ap- 
peared that,  on  a  hearing  of  a  motion 
to  dissolve  a  temporary  restraining 
order,  the  relator  admitted  having 
done  certain  acts  in  violation  of  the 
order,  whereupon  the  court  adjudged 
him  guilty  of  contempt,  and  by  way  of 
punishment  refused  to  hear  him  on 
his  motion.  Holding  the  lower  court 
to  have  been  without  jurisdiction  in 
so  far  as  the  contempt  proceedings 
were  concerned,  the  court  said:  "No 
affidavit  containing  the  facts  constitut- 
ing the  contempt  had  been  presented. 
No  notice  had  been  given  him;  nor  had 
he  been  served  with  an  order  to  show 
cause  why  he  should  not  be  punished 
for  contempt.  On  the  contrary,  it  does 
appear  that,  on  the  hearing  of  said  mo- 
tion on  the  3d  day  of  March,  relator 
was  held  guilty  of  contempt  without 
notice,  without  an  opportunity  to  be 
heard,  without  an  opportunity  to  de- 
fend, and  in  the  absence  of  an  affidavit 
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of  the  facts  constituting  the  contempt 
necessary  to  set  the  power  of  the  court 
in  motion.     It  appears  from  the  evi- 
dence of  relator  that  any  contempt 
.which  relator  may  have  committed  was 
'constructive,'  that  is,  one  not  commit- 
ted in  the  immediate  view  and  pres-" 
ence   of    the    court,    and    therefore 
a  contempt  which^  did  not  permit  a 
summary  punishment.   Section  2172  of 
the  Code  of  Civil  Procedure  provides 
that  when  a  contempt  not  in  the  pres- 
ence of  the  court  is  committed  an  affi- 
davit shall  be  presented  of  the  facts 
eonstitntingr  the  contempt." 

Similarly,  where  an  order  to  turn 
over  to  a  receiver  property  alleged  to 
have  been  in  the  possession  of  the  con- 
temner included  also  an  order  to  show 
cause  why  he  should  not  be  punished 
for  contempt,  it  was  held  that  the 
order  to  show  cause  was  improper,  as 
there  had  been  no  affidavit  iiled  on 
which  it  could  be  based.  Bradbury  v. 
Bliss  (1897)  23  App.  Div.  606,  48  N. 
Y.  Supp.  912.  In  that  case  the  rule 
was  stated  as  follows :  "The  proceed- 
ings to  punish  for  contempt  must  be 
taken  as  prescribed  in  the  statute. 
They  are  stricti  juris.  .  ,  .  The 
statute  requires  that  there  should  be 
served  upon  the  accused  before  he 
shall  be  punished  for  contempt,  either 
an  order  to  show  cause  why  such  pun- 
ishment should  not  be  inflicted,  or 
there  should  be  issued  a  warrant  of  at- 
tachment to  bring  him  before  the 
court  Code  Civ.  Proc.  §  2269.  But 
whichever .  mode  of  procedure  is 
adopted,  it  is  necessary  that  certain 
facts  shall  be  made  to  appear  to  the 
court.  These  facts  are  specified  in  § 
2269  of  the  statute,  and  one  of  them 
is  that  the  judge  must  be  satisfied  by 
affidavit  of  the  commission  of  the  of< 
fense.  Until  that  has  been  done,  no 
order  to  show  cause  can  be  issued. 
Bet  the  defense  cannot  be  committed 
until  the  order  directing  the  act  to 
be  done  has  been  brought  to  the  at- 
tention of  the  defendant,  and  the  de- 
mand has  been  made  upon  him  that 
it  shall  be  done ;  and  he  is  not  guilty 
of  a  contempt  of  court  until  after  that 
demand  has  been  refused  or  neglected. 
No  such  proof  was  made  before  the 
judge  when  this  order  to  show  cause 


was  granted,  and  it  could  not  be  made, 
because  at  that  time  nq  demand  had 
been  made  for  the  performance  of  the 
order  to  deliver, the  property,  and  the 
defendant  had  not  then  refused  to  de- 
liver it.  The  case,  then,  had  not  arisen 
in  which  the  judge  was  authorized  to 
make  an  order  to  show  cause,  and  that 
order  was  irregular,  and  for  that 
reason  this  motion  should  have  been 
denied." 

In  State  ex  rel.  Flynn  v.  District  Ct. 
(1906)  33  Mont  115,  82  Pac.  460,  a 
water  commissioner  caused  the  arrest 
of  one  charged  with  unlawfully  taking 
water,  and  carried  him^  before  a  dis- 
trict judge,  who,  after  a  hearing,  ad- 
judged him  guilty  and  sentenced  him 
to  pay  a  fine.  This  the  court  held  was 
in  violation  of  a  statute  (Code  Civ. 
Proc.  §  2172),  which  specifically  pro- 
vided that  proceedings  in  constructive 
contempt  should  be  based  on  affidavit. 

Where  the  proper  preliminary 
affidavit  is  filed,  it  is  unnecessary  to 
verify,  the  formal  petition  or  accusa- 
tion. Nichols  V.  Quinn  (1916)  94  Kan. 
742,  147  Pac.  1103.  In  that  case  the 
proceeding  was  for  contempt  in  re- 
fusing to  produce  property  subject  to 
execution,  pursuant  to  an  order  of 
court,  wherein  it  appeared  that  a  pre- 
liminary affidavit  was  filed  and  later 
a  written  unverified  accusation.  It 
was  insisted  that  the  failure  to  veri- 
fy the  accusation  vitiated  the  proceed- 
ings. Holding  that  the  preliminary 
affidavit  was  sufficient,  the  court  said : 
"There  is  no  express  provision  of  the 
statute  that  the  accusation  shall  be 
verified.  The  only  verification  which 
the  statute  in  terms  requires  is  that 
of  the  preliminary  affidavit  for  the  is- 
suance of  the  attachment  authorizing 
the  arrest.  This  provision  was  com- 
plied with.  The  statute  requires  'a 
written  accusation,  setting  forth  suc- 
cinctly and  clearly  the  facts  alleged 
to  constitute  such  contempt,'  and  the 
accused  is  then  required  to  answer. 
Gen.  Stat.  1909,  §  2486.  .  .  .  The 
cases  cited  by  the  defendant,  State  v. 
Henthorn  (1891)  46  Kan.  613,  26  Pac. 
937,  and  Re  Smith  (1893)  52  Kan.  13, 
33  Pac.  957,  are  not  in  point,  for  the 
reason  that  in  neither  of  them  was 
there  an  affidavit  or  accusation  of  any 
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kind  filed.  In  the  present  case  the 
preliminary  aiHdavit  authorized  the  is- 
suance of  an  order  for  the  arrest  of 
the  defendant,  and  when  he  was 
brought  before  the  court  and  the  ac- 
cusation was  filed,  the  court  was  au- 
thorized to  hear  and  determine  the 
accusation  upon  the  testimony  as  pro- 
duced." 

In  Kirby  v.  Chicago,  R.  I.  &  P.  R. 
Co,  (1911)  51  Colo.  82,  116  Pac.  150, 
wherein  the  accused  was  charged  with 
contempt  in  having  violated  an  injunc- 
tion order,  the  affidavit  on  which  the 
proceeding  was  based  and  an  attach- 
ment issued  was  presented  to  the 
judge  while  outside  his  judicial  dis- 
trict. It  was  insisted  that  this  was  not 
a  suflfeient  compliance  with  the  stat- 
ute (Rev.  Code,  §  S66)  providing  that 
"when  the  contempt  is  not  committed 
in  the  immediate  view  and  presence  of 
the  court  or  judge  at  chambers,  an  af- 
fidavit shall  be  presented  to  the  court 
or  judge  of  the  facts  constituting  the 
contempt,  or  a  statement  of  the  facts 
by  the  referees  or  arbitrators,"  The 
court,  upholding  this  contention,  ruled 
that  as  the  affidavit  was  presented  to 
the  judge  when  outside  his  judicial 
district,  it  in  effect  amounted  to  no 
presentation,  and  therefore  the  pro- 
ceeding must  fail. 

It  has  been  held  that  contempt  pro- 
ceedings for  the  refusal  of  a  witness 
to  appear  before  and  answer  questions 
of  a  referee  may  not  be  based  on  the 
report  of  the  referee  alone,  but  must 
be  supported  by  affidavit.  Rinelander 
v.  Dunham  (1882)  2  N.  Y.  Civ.  Proc, 
Rep,  (Browne)  82;  Ackroyd  v,  Ack- 
royd  (1869)  3  Daly  (N,  Y.)  38,  And 
in  the  case  of  Re  Judson  (1853)  3 
Blatchf.  148,  Fed.  Cas.  No.  7,563,  it 
was  held  that  a  witness  could  not  be 
punished  for  contempt  in  refusing 
to  answer  a  question  in  proceedings 
before  a  commissioner,  where  the  mo- 
tion and  papers  accompanying  it,  cer- 
tified to  the  court  by  the  commissioner, 
contained  no  affidavit  as  to  the 
materiality  of  the  evidence  sought. 

In  each  of  the  following  cases,  al- 
though the  point  was  not  directly  in 
issue,  the  decision  being  based  on  oth- 
er grounds,  the  court  recognized  and 
stated  the  rule  that  an  affidavit  or  oth- 


er sworn  statement  is  necessary  as  a 
foundation  for  contempt  proceedings, 
where  the  contempt  was  committed 
without  the  presence  of  the  court. 

California. — ^Batchelder    v.    Moore. 
(1871)  42  Cal.  412. 
'    IndiajUL— Stewart  v.  State   (1894) 
140  Ind.  9,  89  N.  E,  508;  Rucker  v. 
State   (1908)   170  Ind.  635,  86  N,  E. 
356, 

Iowa.— Jordan  v.  Circuit  Ct.  (1886) 
69  Iowa,  177,  28  N,  W.  548;  Tuttle  v, 
Hutchison  (1916)  178  Iowa,  508,  151 
N,  W.  845. 

Maryland.<-Murdock's  Case  (1825) 

2  Bland  Ch,  461,  20  Am.  Dec.  381. 
Michigan. — ^Russell  v.  Wajme  Cir- 
cuit Judge  (1904)  186  Mich.  624,  99 
N.  W.  864. 

Montana.— Re  Mettler  (1915)  60 
Mont,  299,  146  Pac.  747. 

Nebraska.— Ludden  v.  State  (1891) 
31  Neb,  429,  48  N,  W.  61;  McAleese  ▼. 
State  (1894)  42  Neb,  886,  61  N.  W, 
88;  Hawthorne  v.  State  (1895)  45  Neb. 
871,  64  N.  W.  859;  Zimmerman  v. 
State  (1895)  46  Neb.  18,  64  N,  W.  876. 

Nevada.— Phillips  v.  Welch  (1877) 
12  Nev.  158. 

New  Mexico.— Re  Fullen  (1912)  17 
N,  M,  894,  128  Pac.  64. 

New  Yorit. — People  ex  rel,  Larocque 
V.  Murphy  (1865)  1  Daly,  462;  Re  Gil- 
man  (1887)  6  Dem,  858,  15  N.  Y.  S.  R. 
718;  St,  Amant  v.  De  Beixcedon  (1851) 

3  Sandf.  (N,  Y.)  703;  Goldie  v,  Goldie 
(1902)  77  App,  Div,  12,  79  N.  Y.  Supp. 
268;  Protter  v.  Lovell  (1915)  91  Misc. 
417,  155  N,  Y,  Supp,  275, 

North  Dakota.— State  v.  Root  (1896) 
5  N,  D,  487,  57  Am.  St,  Rep.  668,  67 
N.  W.  590. 

Oklahoma. — Nichols  v.  State  (1913) 
8  Okla.  Crim.  Rep.  550,  129  Pac.  673. 

Oregon.— State  v.  Sieber  (1907)  49 
Or.  1,  88  Pac,  313;  State  ex  rel.  Still- 
well  V,  Stillwell  (1916)  80  Or,  610,  157 
Pac,  970. 

Poinsylvania. — Com,  y,  Snowden 
(1868)  1  Brewst.  218. 

South  Carolina. — State  v,  Nathans 
(1897)  49  S.  C.  199,  27  S.  E.  52, 

Utah.— Young  v.  Cannon  (1880)  2 
Utah,  560, 

Wasliin^on. — State  v.  Canutt 
(1901)  26  Wash.  68,  66  Pac.  ISO;  State 
ex  rel.  Victor  Boom  Co.  v.  Peterson 
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(1902)  29  Wash.  671,  70  Psc.  71;  State 
ex  rei  Martin  v.  Pendergast  (1905) 
39  Wash.  132,  81  Pac.  824. 

Wyonins. — ^Laramie  Nat.  Bank  v. 
StdBhoff  (1898)  7  Wyo.  464.  58  Pac 
299. 

HI.  Criminal  wmtemft. 
There  is  a  certain  class  of  contempts 
which,  though  not  committed  within 
the  presence  of  the  court,  and  there- 
fore technically  classed  as  construc- 
tive contempts,  directly  reflect  on  the 
honor  and  dignity  of  the  court,  and 
from  their  nature  are  necessarily  with- 
in the  knowledge  of  the  court.   Among 
contempts  of  this  kind  are  scurrilous 
pablications  in  the  newspapers,  re- 
flecting on  the  integrity  of  the  court; 
and  as  to  these  it  is  held  in  some  juris- 
dictions that  the  court  may  proceed 
on  its  knowledge  of  the  facts,  and  of 
its  own  motion  issue  a  rule  or  other 
writ  commanding  the   contemner  to 
appear  and  show  cause  why  he  should 
not  be  punished  for  contempt.    Thus, 
in  Telegram  Newspaper  Co.  v.  Conn. 
(1898)  172  Mass.  294,  44  LJt Jl.  169, 
70  Am.  'St.  Rep.  280,  52  N.  E.  445, 
wherein  it  appeared  that  a  corpora- 
tion had  published   an  article  in   a 
newspaper    circulated    in    the    place 
where   the    trial    was   pending,    and 
which  was  calculated  to  prejudice  the 
jury  and  prevent  a  fair  trial,  the  court, 
holding  such  publication  to  be  a  crim- 
inal  contempt,    and   that   the    court 
could  of  its  own  motion,  without  af- 
fidavit or  petition  by  any  party,  punish 
the  offender,  stated  the  rule  .as  fol- 
lows :    "In  the  present  case  it  was  not 
necessary  that  a   formal   complaint 
should  first  have  been  made  to  the 
court.     The  contempt,  if  there  was 
one,  was  not,  strictly  speaking,  com- 
mitted in  the  presence  of  the  court, 
but  it  related  to  a  trial  then  proceeding 
before  the  court.    In  each  case  a  sum- 
mons to  the  plaintiffs  in  error  was  is« 
sued  by  the  court,  of  its  own  motion 
and  without  complaint  made,  to  show 
eanse  why  the  corporations  should  not 
be  adjudged  in  contempt  for  publish- 
ing an  article  dealing  with  a  matter  on 
trial  before  the  court.   When  it  comes 
in  any  manner  to  the  knowledge  of  the 
presiding  justice  of  a  court  that  arti- 
cles are  published  in  a  newspaper  cir- 


culated in  the  place  where  the  court  is 
held,  which  are  calculated  to  prevent  a 
fair  trial  of  a  cause  then  on  trial  be- 
fore the  court,  the  court  of  its  own 
motion  can  institute  proceedings  for 
contempt.  Such  a  power  in  the  court 
is  necessary  for  its  own  protection 
against  an  improper  interference  with 
the  due  administration  of  justice,  and 
it  is  not  dependent  upon  the  complaint 
of  any  of  the  parties  litigant.  If  the 
publication  amounts  to  a  contempt  of 
court,  because  it  interferes  with  the 
due  administration  of  justice  in  a 
cause  before  the  court,  the  contempt 
is  analogous  to  a  contempt  committed 
in  the  presence  of  the  court" 

Likewise  in  People  ex  rel.  Atty.  Gen. 
v.  News-Times  Pub.  Co.  (1906)  35 
Colo.  253,  84  Pac.  912,  appeal  dis- 
missed in  (1907)  205  U.  S.  454,  51  L. 
ed.  879,  27  Sup.  Ct.  Rep.  566,  10  Ann. 
Cas.  689,  a  proceeding  before  the  ;su- 
preme  court  for  contempt  in  having 
caused  to  be  published  in  a  newspaper 
circulating  at  the  place  of  holding 
court,  a  series  of  articles  disrespectful 
to  the  court  and  tending  to  impede  the 
administration  of  justice,  the  proceed- 
ing was  initiated  by  the  attorney  gen- 
eral on  unverified  information.  It  was 
insisted  that  the  proceedings  were 
void  as  in  violation  of  the  statute 
(Colo.  Rev.  Code,  §  366),  which  pro- 
vided that  contempts  committed  with- 
out the  presence  of  the  court  should 
be  proceeded  against  by  affidavit. 
Holding  that  the  statute  applied  only 
to  civil  constructive  contempt,  and  did 
not  include  criminal  constructive  con-r 
tempt,  the  court,  after  an  exhaustive 
discussion,  summed  up  its  ruling  as 
follows:  "No  constitutional  right  of 
the  respondent  was  invaded  in  issuing 
the  citation  upon  an  unverified  infor- 
mation, because,  as  has  been  seen,  our 
Constitution  does  not  cover  the  offense 
of  contempt,  but  leaves  this  violation 
of  the  law — as  to  what  constitutes  con- 
tempts, and  its  defenses,  and  the  pro- 
cedure for  its  punishment — as  it  was 
at  common  law.  ...  No  statutory 
right  of  the  respondent  was  violated  in 
proceeding  on  an  unverified  informa- 
tion, because,  as  we  have  seen,  the 
offoise  charged  was  a  criminal  con- 
tempt, and  we  have  no  statute  defining 
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criminal  contempts,  or  providing  the 
procedure  for  their  punishment.  .  .  . 
No  common-law  right  of  the  respond- 
ent was  violated,  because,  as  will  be 
seen  by  the  authorities  hereinafter 
cited,  it  was  permissible  at  common 
law  to  initiate  this  proceeding  upon  an 
unverified  information.  This  court 
has  no  power  to  compel  the  verifica- 
tion of  an  information  for  contempt. 
.  .  .  To  hold  the  verification  of  the 
information  essential  would  be  to  de- 
prive this  court  of  the  power  in  many 
cases  to  punish  for  criminal  construc- 
tive contempts,  which  power,  as  we 
have  seen,  has  been  by  our  decisions 
declared  to  be  inherent  and  essential 
to  the  existence  of  the  court.  The 
fact  that  the  proceeding  may  result  in 
a  fine  or  imprisonment  furnishes  no 
sufficient  reason  why  the  information 
should  be  verified.  There  are  certain 
actions  in  tort  whelre  the  proceeding 
may  result  in  the  seizure  and  im- 
prisonment of  the  body  of  the  defend- 
ant, yet  it  has  never  been  contended 
that  the  complaint  initiating  the  ac- 
tion must  be  verified."  The  court  in 
that  case  disapproved  Thomas  v.  Peo- 
ple (1890)  14  Colo.  264.  9  L.R.A.  569, 
28  Pac.  326,  wherein  it  was  held  that 
a  proceeding  for  contempt,  consisting 
of  disrespectful  and  prejudicial  lan- 
guage used  in  a  motion  for  a  change 
of  venae,  could  not  be  instituted  ex- 
cept by  aflidavit  as  provided  by  the 
Code.  Criticizing  this  decision,  the 
court  pointed  out  the  failure  to  dis- 
tinguish between  criminal  and  civil 
contempts,  and  stated  that  the  case 
could  not  be  considered  as  authority 
for  procedure  in  the  matter  of  criminal 
contempts. 

In  Wyatt  v.  Poole  (1892)  17  Colo. 
262,  28  Pac.  961,  a  proceeding  against 
a  deputy  secretary  of  state  for  refusal 
to  produce  certain  books  before  the 
grand  jury,  the  court  recognized  the 
distinction  between  criminal  and  civil 
contempts,  but  in  that  case  the  deci- 
sion turned  on  the  sufficiency  of  the 
statement  of  facts,  and  not  on  the 
necessity  of  verification. 

In  the  case  of  Re  Deaton  (1890)  105 
N.  C.  69,  11  S.  E.  244,  it  appeared  that 
certain  grossly  disrespectful  articles 
were  published  in  a  newspaper  con- 


cerning a  mayor's  court.  The  mayor 
instituted  contempt  proceedings  of  his 
own  motion,  and  without  affidavit. 
Holding  that  in  proceedings  for  con- 
tempt proper,  whether  committed 
within  or  without  the  presence  of  the 
court,  an  affidavit  was  not  necessary^ 
the  court  said:  "Proceedings  'as  for 
contempt'  should  always  be  based 
upon  affidavits.  We  do  not  think  that 
this  is  required  in  proceedings  for 
contempt  proper,  which,  whether  the 
contempt  is  committed  in  the  presence 
of  the  court  or  not,  are  begun  by  the 
court,  ex  mero  motu,  to  preserve  its 
dignity,  to  maintain  order,  or  to  en- 
force the  respect  due  it,  and  obedience 
to  its  process."  However,  the  court 
reversed  the  case  for  the  failure  of  the 
superior  court  to  review  the  facts,  on 
appeal  to  it  from  the  mayor's  court, 
and  remanded  it  to  the  superior  court 
to  the  end  that  it  might  review  the 
facts  as  found  by  the  mayor,  and  if 
thereon  the  defenflant  was  found 
guilty,  to  pass  sentence  according  to 
law. 

Similarly,  in  Re  Moore  (1869)  63  N. 
C.  397,  a  proceeding  for  contempt  in 
causing  an  article  reflecting  on  the 
court  to  be  published  in  the  newspa- 
pers, the  court  held  that  the  affidavit 
was  not  necessary  as  a  prerequisite 
to  the  proceedings,  but  that  the  court 
could  of  its  own  motion  issue  a  rule 
to  show  cause.  In  this  case  it  was 
said:  "The  other  objection,  that  the 
rule  was  made  without  affidavit,  or 
other  legal  proof  of  the  facts  upon 
which  it  is  based,  is  equally  untenable. 
It  is  admitted  that  where  the  proof  is 
furnished  by  the  senses  of  the  judges, 
it  may  be  acted  on.  Here  there  was 
such  proof.  We  knew  by  our  senses 
that  a  newspaper  containing  the  paper 
referred  to,  purporting  to  be  signed  by 
Mr.  Moore  and  others,  had  been  exten- 
sively circulated  and  was  then  in  the 
court  room;  and  the  want  of  a  dis- 
avowal on  his  part  that  he  had  signed 
the  paper  or  consented  to  its  publica- 
tion furnished  prima  facie  proof,  not 
sufficient  for  final  action,  but  all  suffi- 
cient as  ground  for  the  rule.  On  his 
appearance  he  was  at  liberty  to  deny 
the  fact  without  an  oath,  and  the  de- 
nial, like  the  plea  of  'Not  guilty,'  would 
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simply  have  put  the  fact  in  issue, 
and  he  would  have  been  entitled  to 
have  the  rule  discharged,  unless  the 
fact  was  proved  by  direct  testimony. 
Instead  of  that,  he  admits  the  fact. 
So  this  is  no  legitimate  ground  of  com- 
plaint" 

In  Hughes  v.  Territory  (1906)  10 
Arlfc  119,  6  L.R.A.(N.S.)  572,  85  Pac. 
1068,  it  was  held  that  the  publication 
in  a  newspaper  circulated  in  the  place 
of  trial,  of  articles  rejecting  on  the 
integrity  of  the  court,  was  in  the  na- 
ture of  a  direct  contempt  and  the 
coort  of  its  own  motion,  and  without 
affidavit,  might  cause  the  publisher 
to  appear  and  show  cause  why  he 
shoald  not  be  punished  for  contempt. 

Similarly,  in  State  v.  Morrill  (1856) 
16  Ark.  386,  it  appeared  that  the  rule 
was  issued  on  the  unsworn  statement 
of  a  member  of  the  bar,  and  a  convic- 
tion had  for  publishing  articles  re- 
flecting on  the  court. 

In  State  v.  Frew  (1884)  24  W.  Vs. 
416, 49  Am.  Rep.  257,  wherein  the  con- 
tempt complained  of  consisted  of  dis- 
respectful publications  in  a  newspa- 
per, and  the  proceedings  were  initiated- 
on  the  unsworn  statement  of  a  mem- 
ber of  the  bar,  the  court,  holding  that 
while,  ordinarily,  constructive  con- 
tempt proceedings  must  be  begun  by 
affidavit  or  sworn  statement,  where  the 
contempt  was  such  that  the  court 
necessarily  had  knowledge  of  it  an 
affidavit  was  unnecessary,  said:  "In 
direct  contempts  it  is  almost  uniformly 
the  practice  for  the  judge  to  act  on  his 
own  information.  He  acts  upon  the 
evidence  of  his  own  senses.  And  in 
the  case  of  constructive  contempts,  if 
he  has  the  same  kind  of  evidence,  he 
is  equally  at  liberty  to  act  upon  it.  In 
some  cases  the  character  of  the  offense 
majr  be  more  complicated  and  less  sus- 
ceptible of  furnishing  such  proofs  of 
its  existence  as  will  authorize  the 
court  to  act  upon  it.  In  such  cases  a 
sworn  statement  is  necessary,  and 
sbonld  always  be  required  as  the 
foundation  of  the  rule.  But  a  publica- 
tion in  a  newspaper  is  not  of  that 
class,  and  especially  is  such  the  case 
when  the  publication  charged  as  the 
contempt  is  an  editorial  article  in  a 
newspaper,  published  in  the  very  city 


or  town  in  which  the  court  is  at  the 
time  being  held.  Such  a  publication 
furnishes  not  only  the  evidence  of  its 
character,  but  the  paper  in  which  it 
is  published  furnishes  the  naines  of 
the  publishers."  It  was  further  held 
in  that  case  that  the  statute  (Code 
§  27,  chap.  147)  enumerating  con- 
tempts which  might  be  punished  sum- 
marily by  the  courts  did  not  apply  to 
the  supreme  court  of  appeals. 

Bat  in  State  v.  McClaugherty  (1889) 
33  W.  Va.  260, 10  S.  E.  407,  a  contempt 
proceeding  had  in  a  circuit  court,  it 
was  held  that,  disrespectful  articles 
published  in  newspapers  not  being 
included  in  the  statutory  enumeration, 
the  circuit  court  had  no  power  to  pro- 
ceed on  its  own  motion,  an  affidavit 
being  necessary. 

In  Cari  V.  State  (1912)  102  Ark.  122, 
143  S.  W.  909,  a  proceeding  for  con- 
tempt for  causing  the  publication  of 
an  article  reflecting  on  the  integrity 
and  dignity  of  the  court,  the  proceed- 
ing was  initiated  by  a  citation  issued 
by  the  clerk  of  the  court,  notifying  the 
contemner  to  appear  and  answer  a 
specified  charge.  Holding  that  the 
charge  was  a  criminal,  constructive 
contempt,  and  as  such  could  be  pro- 
ceeded against  by  unsworn  notifica- 
tion, the  court  said :  "The  cases  which 
hold  to  the  contrary  entirely  ignore 
the  distinction  between  civil  con- 
tempts, where  the  court  cannot  pro- 
ceed unless  so  moved  by  a  party  ag- 
grieved, and  criminal  contempts, 
where  only  the  maintenance  of  the 
court's  dignity  is  involved.  In  the 
latter  class  of  cases  it  is  primarily  the 
duty  of  the  court  itself  to  see  that  it 
is  not  brought  into  public  contempt  by 
words  or  conduct  of  individuals.  It 
is  not  bound  to  wait  for  some  third 
person  to  initiate  proceedings,  for  it 
would  be  anomalous  to  say  that  the 
first  duty  rests  with  the  court,  and  yet 
it  must  wait  for  some  individual  to 
institute  proceedings  before  the  court 
can  take  any  steps  to  maintain  its 
own  dignity.  .  .  .  The  spectacle  of 
a  court  of  record  and  general  juris- 
diction being  without  power  to  ini- 
tiate a  proceeding  to  punish  for  con- 
tempt the  author  of  publications  in  the 
press   of  the   state,   reflecting   upon 
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the  dignity,  integrity,  and  honor  of  the 
court  and  judges,  -  and  calculated  to 
bring  it  and  them  into  public  disfavor 
and  contempt,  without  an  affidavit 
of  sonie  third  person  first  made  setting 
out  the  charge,  would  be  pitiful  in  the 
extreme,  and  was  not  contemplated  by 
our  statutes  and  under  our  Constitu- 
tion. The  court  would -thus  be  ren- 
dered impotent,  powerless  to  protect 
its  authority  and  enforce  its  mandates 
and  retain  the  respect  and  confidence 
of  the  people,  for  whose  benefit  it  was 
organized  and  exists,  except  by  the 
grace  of  some  third  person." 

However,  in  some  jurisdictions  the 
rule  that  proceedings  in  constructive 
contempt  must  be  based  on  an  affidavit 
or  other  sworn  statement  is  strictly 
enforced,  and  no  exception  with  re- 
spect to  criminal  contempts  is  recog- 
nized. Thus,  in  Wilson  v.  Territory 
(1874)  1  Wyo.  165,  it  was  held  that 
a  judge  could  not,  on  his  own  motion, 
issue  an  attachment  without  affidavit, 
for  a  contempt  consisting  in.  causing 
the  publication  of  articles  reflecting  on 
the  court.  And  it  was  further  held  in 
this  case  that  the  subsequent  filing 
of  an  affidavit  by  the  judge  did  not 
cure  the  error. 

And  in  State  ▼.  Kaiser  (1890)  20 
Or.  60,  8'L.R.A.  684,  20  Pac.  964,  it 
was  held  that  an  alleged  contempt, 
consisting  of  scurrilous  publications 
in  a  newspaper,  could  only  be  pro- 
ceeded against  by  affidavit  in  accord- 
ance with  the  statute  (Code,  §  658), 
providing  for  proceedings  to  punish 
contempts  committed  without  the  pres- 
ence of  the  court,  and  that  the  court 
erred  in  initiating  the  proceeding  on 
its  own  motion. 

In  Com.  V.  Dandridge  (1823)  2  Va. 
Cas.  408,  wherein  the  contempt  com- 
plained of  consisted  in  addressing  in> 
suiting  remarks  to  a  judge  on  the 
courthouse  steps,  when  the  court  was 
not  actually  sitting,  it  was  held  that 
a  written  statement  prepared  by  the 
judge,  setting  out  the  facts  alleged  to 
constitute  the  contempt,  was  sufficient, 
without  affidavits,  though  in  this  case 
it  appeared  that  affidavits  were  also 
filed. 

In  Snyder  v.  State  (1898)  161  Ind. 
653,  52  N.  E.  ]52,  it  was  held  that  pro- 


ceedings for  an  indirect  contempt,  al- 
leged to  have  been  committed  by  a 
meeting  of  attorneys,  in  a  room  ad- 
joining the  court  room,  consisting  of 
disrespectful  remarks  addressed  to  the 
judge,  who  was  present,  could  not  be 
based  on  the  statement  of  the  judge 
himself,  but,  being  an  indirect  con- 
tempt, the  proceeding  should  have 
been  initiated  by  verified  information. 

In  Saunderson  v.  State  (1898)  151 
Ind.  650,  62  N.  E.  161,  certain  attor- 
neys alleged  to  be  guilty  of  an  indirect 
contempt  of  court,  in  having  adopted 
at  a  bar  meeting  resolutions  in  rela- 
tion to  the  procedure  and  practice  in 
the  court,  were  proceeded  against  by 
grand  jury  indictment.  The  court, 
holding  such  procedure  to  be  contrary 
to  the  statute,  said:  "A  direct  con- 
tempt is  one  committed  in  the  pres- 
ence of  the  court,  while  the  facts  in 
relation  to  an  indirect  contempt  are 
brought  before  the  court  by  affidavit. 
There  is  no  place  in  either  case  for 
any  action  of  the  grand  jury.  Even, 
therefore,  if  the  proceedings  here  tak- 
en before  the  grand  jury  were  properly 
authenticated  by  its  foreman,  and  not 
simply  by  the  signature  of  the  prose- 
cuting attorney,  they  would  still  not 
be  a  compliance  with  the  statute. 
Neither  would  a  simple  information  by 
the  prosecuting  attorney  or  any  other 
officer,  under  his  oath  of  office,  be 
sufficient  The  requirement  of  the 
statute  is  explicit, — ^that  the  facts  be 
brought  before  the  court  'by  an  infor- 
mation duly  verified  by  the  oath  or 
affirmation  of  some  officer  of  the  court 
or  other  responsible  person.' " 

In  Le  Hane  v.  State  (1896)  48  Neb. 
105,  66  N.  W.  1017,  it  appeared  that 
the  court  of  its  own  motion,  and  with- 
out an  information  supported  by  oath, 
summarily  imposed  a  fine  on  an  attor- 
ney for  contempt  in  producing  a  libel- 
ous publication  in  support  of  an  affi- 
davit for  a  change  of  venue.  This  the 
court  held  to  be  constructive  con- 
tempt, if  contempt  at  all,  and  that 
proceedings  could  .not  be  had  there- 
for except  on  information  under  oath. 

In  the  case  of  Re  Wood  (1890)  82 
Mich.  76,  45  N.  W.  1118,  the  contempt 
consisted  in  indorsing  on  the  back  of 
a  check  given  in  payment  of  a  fine 
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fonnerly  imposed  on  him,  words  al- 
leged to  have  been  disrespectful  to  the 
eouit.  This  check  was  shown  to  the 
court  by  the  clerk,  whereupon  a  rule 
to  show  cause  was  issued,  and  on  the 
refusal  of  the  accused  to  appear  in 
person  a  writ  of  attachment  was  is- 
sued asrainst  him.  Holding  that  an 
afSdavit  was  necessary  as  a  basis  for 
constructive  contempt  proceedings,  the 
court  said :  "The  method  of  procedure 
is  edUrely  different  in  the  two  classes 
of  conteinpts.  A  direct  contempt,  com- 
mitted in  the  immediate  view  and 
presence  of  the  court,  will  be  noticed 
by  the  court,  and,  on  its  own  motion, 
it  will  punish  summarily  in  the  mode 
pointed  out  by  the  statute.  But  those 
not  committed  in  its  immediate  view 
and  presence  must  be  brought  before 
the  court  by  affidavit  of  the  persons 
who  witnessed  them,  or  have  knowl- 
edge of  them;  and  a  rule  is  made, 
based  upon  such  affidavit,  either  that 
an  attachment  issue,  or  that  the  ac- 
cused show  cause  at  a  certain  time  and 
place  why  he  should  not  be  punished 
for  the  alleged  contempt.  ...  In 
the  ease  under  consideration,  the  fact 
was  not  made  to  appear  by  affidavit, 
upon  which  the  alleged  contempt  pro- 
ceedings are  predicated ;  and  the  court 
therefore  obtained  no  jurisdiction, 
either  to  order  Mr.  Wood  to  show 
cause  or  to  cause  him  to  be  arrested 
for  the  misconduct  alleged." 

fT.  Prooeedfofr  tnatttuted  hy  proaecuting 
attorney. 

In  some  jurisdictions,  where  the  in- 
formation or  complaint  on  which  pro- 
ceedings in  constructive  contempt  are 
based  is  made  by  the  prosecuting  at- 
torney, it  is  held  that  no  further  veri- 
fication is  necessary,  his  oath  of  office 
being  sufficient. 

Thus,  in  Hurley  v.  Com.  (1905)  188 
Mass.  443,  74  N.  E.  677,  8  Ann.  Cas. 
757,  the  court,  holding  that  an  infor- 
mation or  petition  in  contempt  pro- 
ceedings signed  by  an  assistant  dis- 
trict attorney  was  a  sufficient  verifica- 
tion, said:  "In  the  present  case  the 
proceedings  were  begun  by  a  formal 
complaint  to  the  court,  made  by  the 
first  assistant  district  attorney  of  Suf- 
folk county    in   his  official   capacity. 


He  is  one  of  the  prosecuting  officers 
of  the  court,  duly  sworn  to  the  proper 
performance  of  his  official  duties. 
While  the  making  of  a  complaint  of 
this  kind  is  not  required  of  him  by  any 
statute,  it  is  in  the  general  line  of  the 
duties  which  he  is  regularly  perform- 
ing. A  complaint  of  this  kind,  signed 
by  him  as  a  public  officer,  may  fairly 
be  said  to  carry  with  it  the  sanction 
of  his  oath  of  office.  In  the  absence 
of  a  statute  or  of  an  established  rule 
of  law  requiring  that  in  all  cases  the 
complaint  itself  shall  be  sworn  to,  we 
think  the  matter  was  brought  to  the 
attention  of  the  court  with  such  sup- 
port and  assurance  of  its  verity  as 
justified  the  issuance  of  process  and 
the  subsequent  hearing.  .  .  .  As- 
suming, as  we  do,  that  a  statement  of 
a  constructive  criminal  contempt 
should  be  properly  verified  before  ac- 
tion is  taken  upon  it  by  a  court,  we  are 
of  opinion  that  a  formal  presentation 
by  a  sworn  prosecuting  officer  is  a 
sufficient  verification  to  justify  judi- 
cial action." 

Likewise,  in  Poindexter  V.  State 
(1913)  109  Ark.  179,  46  L.R.A.(N.S.) 
517, 169  S.  W.  197,  wherein  an  attorney 
was  charged  with  contempt  in  inviting 
the  sheriff  and  a  juror  into  his  room 
and  giving  them  whisky,  the  court, 
holding  that  an  information  under  the 
official  oath  of  the  prosecuting  attor- 
ney need  not  be  further  verified,  said : 
"The  information  under  the  official 
oath  of  the  prosecuting  attorney  and 
the  citation  directed  by  the  judge  to  be 
issued  by  the  clerk,  setting  forth  the 
information  showing  the  grounds  upon 
which  the  petitioners  were  cited  to 
appear  and  show  cause  why  they 
should  not  be  dealt  with  for  contempt, 
were  sufficient  to  give  the  court  juris- 
diction. The  information  made  by  the 
prosecuting  attorney  under  his  official 
oath  was  sufficient,  even  though  not 
specially  verified  by  him,  to  meet  the 
requirements  of  the  law,  as  an  accu- 
sation setting  forth  the  offense  with 
which  the  petitioners  were  charged." 

In  State  ex  rel.  Crow  v.  Shepherd 
(1903)  177  Mo.  205,  99  Am.  St.  Rep. 
624,  76  S.  W.  79,  a  proceeding  for  con- 
tempt in  publishing  scandalous  and 
disrespectful  articles  about  the  court. 
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initiated  on  the  unsworn  information 
pf  the  attorney  general,  it  was  held 
that  the  information,  being  made  by 
the  attorney  general,  ex  officio,  and 
supported  by  his  official  oath,  needed 
no  other  verification. 

In  People  v.  Gard  (1912)  175  III. 
App.  486,  affirmed  in  (1913)  259  111. 
238,  102  N.  E,  255,  writ  of  error  dis- 
missed in  (1914)  235  U.  S.  691,  69 
L.  ed.  428,  35  Sup.  Ct.  Rep.  206,  the 
court  stated  the  rule  to  be  that  an  in- 
formation or  complaint  in  contempt 
proceedings,  presented  by  a  person 
other  than  the  state's  attorney  or  at- 
torney general,  was  required  to  be 
verified,  and  an  affidavit  accompany- 
ing such  information  or  complaint 
could  not  be  treated  as  a  part  thereof. 
It  was  held,  however,  in  that  case  that 
the  contempt  was  direct  and  conse- 
quently no  formal  complaint  was  nec- 
essary. 

On  the  other  hand  it  has  been  held 
that  the  rule  requiring  the  verifica- 
tion of  the  information  on  complaint 
in  constructive  contempt  proceedings 
admits  of  no  exceptions,  and  though  it 
is  made  by  a  prosecuting  attorney, 
it  must  be  verified.  Thus,  in  Gandy 
v.  State  (1882)  13  Neb.  445,  14  N.  W. 
143,  wherein  a  contempt  proceeding 
for  alleged  corrupt  attempt  to  influ- 
ence the  jury  was  initiated  by  the  un- 
sworn petition  of  the  district  attor- 
ney, the  court,  reversing  the  lower 
court,  held  that  all  proceedings  for 
constructive  contempt  must  be  based 
on  an  information  under  oath,  and 
therefore  the  proceeding  was  a  null- 
ity. 

In  Saunderson  v.  State  (1898)  151 
Ind.  550,  52  N.  E.  151,  it  was  held  that 
under  the  statute  (Burns's  Rev.  Stat. 
1894,  §  1024,  Horner's  Rev.  Stat.  1897, 
§  1010)  providing  that  no  rule  should 
issue  in  proceedings  for  constructive 
contempt  except  on  information  duly 
verified  by  oath,  an  indictment  of  the 
grand  jury  signed  by  the  prosecuting 
attorney,  but  not  sworn  to  by  him,  was 
insufficient  as  a  basis  for  the  proceed- 
ing. 


V.  Waiver  of  veriftoaUon. 

It  has  been  held  that  a  failure  to 
object  in  proper  time  to  a  petition  in 
contempt  proceedings,  on  the  ground 
that  it  is  not  sworn  to,  amounts  to  a 
waiver  of  the  defect,  and  the  con- 
temnor  may  not  later  object  to  the 
jurisdiction  on  that  ground.  Sona  v. 
Aluminum  Castings  Co.  (1914)  131 
C.  C.  A.  232,  214  Fed.  936. 

Similarly,  in  the  case  of  Re  Odum 
(1903)  133  N.  C.  260,  45  S.  E.  9S9,  14 
Am.  Crim.  Rep.  296,  which  was  a 
prosecution  for  contempt  in  having 
unlawfully  influenced  a  juror,  the 
court,  while  recognizing  the  statutor>' 
rule  that  proceedings  as  for  contempt 
should  be  based  on  affidavits  (N.  C. 
Code,  §  664),  held  that  the  contemnor 
waived  any  rights  he  might  have  had 
by  being  sworn,  at  his  request,  and 
making  answer  in  that  form  to  the 
charge. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v. 
State  (1912)  35  Okla.  682,  130  Pac. 
940,  a  proceeding  for  contempt  in  hav- 
ing violated  an  order  of  the  Corpora- 
tion Commission,  instituted  by  an  un- 
verified information,  it  was  held  that 
the  defect,  if  any,  was  waived  by  an- 
swering to  the  information  without 
moving  to  quash  or  set  it  aside. 

In  State  v.  Frew  (1884)  24  W..Va. 
416,  49  Am.  Rep.  257,  it  was  held  that 
by  submitting  to  answer  and  admitting 
the  facts  necessary  to  support  the  at- 
tachment, all  preliminary  objections 
to  want  of  verification  were  waived. 

In  the  case  of  Re  Cheeseman  (1886) 
49  N.  J.  L.  115,  60  Am.  Rep.  696,  6  Atl. 
513,  a  publisher  of  disrespectful  arti- 
cles concerning  the  court  was  ad- 
judged to  be  in  contempt,  in  a  pro- 
ceeding instituted  by  the  court  on  its 
own  motion,  without  affidavit.  It  was 
held  that  while,  ordinarily,  an  affidavit 
should  be  presented  before  a  rule -to 
show  cause  or  an  attachment  is  issued, 
where  the  accused  answers  without 
objecting  to  the  absence  of  a  prelim- 
inary affidavit,  he  waives  his  right. 

M.  6. 
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UNIVERSITY  STATE  BANK,  Reapt., 

V. 

JOSEPH  ELLISON  et  al., 

and 

H.  W.  STEEVES,  Appt. 

WiuiMntfton  Supreme  Court   (Dept.  So.  1)  —April  19,   1016. 
(85  Wash.  55,  147  Pac.  645.) 

SnbFogation  —  by  mortgagor  paying  after  transfer. 

The  satisfaction  by  and  transfer  to  the  mortgagor  of  a  chattel  mortgage, 
after  ^e  property  has  been  transferred  subject  to  the  mortgage,  does  not 
extinguish  the  debt;  but  the  mortgagor  is  entitled  to  subrogation  to  the 
rij^ts  of  the  mortgagee. 

[See  note  on  this  question  beginning  on  page  242.] 


Appeal  by  defendant  Steeves  from  a  judgment  of  the  Superior  Court 
for  £[ing  County  in  plaintiff's  favor  in  an  action  brought  to  foreclose  a 
chattel  mortgage.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Aust  &  Terhane,  and  Miller     in  Seattle.     The  mortgage  and  the 


&  Lysons,  for  appellant: 

Plaintiff  is  not  entitled  to  subroga- 
tion. 

Phoenix  Mut.  L.  Ins.  Co.  v.  Beaman, 
5  Kan,  App.  772,  48  Pac.  1007;  37  Cyc. 
382;  Crowell  v.  Hospital  of  Saint 
Barnabas,  27  N.  J.  Eq.  655. 

Mr.  John  Mills  Day,  for  respondent : 

The  mortgagor  was  entitled  to  sub- 
rogation to  the  rights  of  the  mort- 
gagee. 

27  Am.  &  Eng.  Enc.  Law,  2d  ed. 
207-210;  37  Cyc.  402,  406,  465;  Wood 
V.  Smith,  51  Iowa,  156,  50  N.  W.  581; 
Orrick  V.  Durham,  79  Mo.  174;  Laird 
T.  Wittkowski,  67  App.  Div.  476,  73  N. 
Y.  Supp.  1115;  San  Francisco  Sav. 
Union  t.  Long,  6  Cal.  Unrep.  60,  53 
Pac.  907;  Peirce  v.  Garrett,  65  111.  App. 
682;  Hare  v.  Headley,  54  N.  J.  Eq.  545, 
35  Atl.  445;  York  v.  Landis,  65  N.  C. 
535;  Harrisburg  Bank  t.  German,  3 
Pa.  St  300, 

Parker,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  University  State 
Bank  commenced  this  action  in  the 
superior  court  for  King  county 
against  the  defendants  Joseph  Elli- 
son, H.  W,  Steeves,  and  others,  seek- 
ing foreclosure  of  a  chattel  mort- 
gage executed  by  Ellison  upon  the  • 
personal  property  of  a  laundry  plant 


note  it  was  given  to  secure  became 
the  property  of  the  plaintiff  through 
mesne  assignments.  The  title  to  the 
mortgaged  property  passed  to  the 
defendant  Steeves  through  mesne 
conveyances.  Decree  of  foreclosure 
being  rendered  by  the  superior  court 
and  the  mortgaged  property  ordered 
sold  to  pay  the  balance  due  upon  the 
debt  secured  thereby,  the  defendant 
Steeves  has  appealed  therefrom  to 
this  court. 

The  controlling  facts  may  be  sum- 
marized as  follows :  In  June,  1908, 
the  defendant  Ellison,  being  then 
indebted  to  Sadie  Saunders  in  the 
sum  of  $1,215,  executed  and  deliv- 
ered to  her  as  evidence  thereof  his 
promissory  note,  and  at  the  same 
time  executed  and  delivered  to  her 
to  secure  such  indebtedness  a  chat- 
tel mortgage  upon  the  personal 
property  of  a  laundi^  plant  in  Seat- 
tle then  owned  by  him.  This  mort- 
gage was  duly  filed  for  record  in  the 
office  of  the  auditor  of  King  county 
on  August  4,  1908.  On  April  6, 
1909,  Ellison  sold  and  conveyed  the 
mortgaged  property  to  Ellison's 
Hand  Laundry,  a  corporation,  by 
bill  of  sale  in  usual  form,  containing 
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general  covenants  of  'Warranty, 
wherein  he  agreed  to  defend  the 
title  to  the  property  against  all  law- 
ful claims  made  thereon,  "except  06 
to  encumbrances  now  of  record  and 
known  to  party  of  the  second  part," 
the  grantee.  This  exception  from 
the  covenants  of  warranty  and 
agreement  to  defend  the  title  on  the 
part  of  Ellison,  it  is  plain  from  the 
record  before  us,  had  particular 
reference  to  this  mortgage  and  the 
comparatively  small  balance  due 
thereon,  which  at  that  time  was 
$216.60.  The  existence  of  this  en- 
cumbrance was  well  known  to  the 
grantee  as  well  as  to  Ellison.  As 
a  consideration  for  this  conveyance 
of  the  mortgaged  property,  Ellison 
received  from  this  grantee,  the  cor- 
poration which  had  just  been  organ- 
ized, a  large  proportionate  amount 
of  its  capital  stock,  and  as  part  of 
the  transaction  he  returned  to  the 
corporation  a  number  of  shares  of 
this  stock,  to  the  end  that  it  might 
be  sold  by  the  corporation  to  aid  in 
liquidating  the  indebtedness  of  tiie 
business,  which  indebtedness  in- 
cluded, among  other  things,  this 
$216.60  balance  due  on  this  mort- 
gage indebtedness.  We  mention 
this  as  being  some  affirmative  evi- 
dence tending  to  show  that  there 
was  consideration  for  this  exception 
from  Ellison's  covenants  of  war- 
ranty and  his  agreement  to  defend 
the  title,  though  the  conveyance, 
with  the  exception  expressly  stated 
therein,  of  itself,  we  think,  imports 
a  consideration  therefor.  On  April 
14,  1909,  Sadie  Saunders  sold  and 
assigned  the  note  and  mortgage  to 
the  Northwest  Trust  &  Safe  De- 
posit Company.  On  February  14, 
1910,  Ellison's  Hand  Laundry  sold 
and  conveyed  tiie  mortgaged  prop- 
erty to  Chin  Loy,  who  at  the  same 
time  assumed  and  agreed  to  pay  the 
balance  due  upon  the  mortgage  in- 
debtedness. On  March  20,  1910, 
the  balance  due  upon  the  note  and 
mortgage  not  having  been  paid  by 
Ellison's  Hand  Laundry  or  Chin 
Ix)y,  the  Northwest  Trust  &  Safe 
Deposit  Company  appropriated  from 
funds  on  deposit  with  it,  belonging 


to  Ellison,  an  amount  equal  to  the 
balance  due  it  upon  the  mortgage 
debt.  This  evidently  was  done  at 
the  time  without  Ellison's  consent. 
Thereupon  Ellison  demanded  and 
received  from  the  Northwest  Trust 
&  Safe  Deposit  Company  an  assign- 
ment to  Mmself  of  the  mortgage, 
which  assignment  was  duly  execut- 
ed and  delivered  to  him,  together 
with  the  note.  On  March  21,  1910, 
Ellison,  for  the  purpose  of  securing 
an  indebtedness  owing  by  him  to  .re- 
spondent University  State  Bank, 
assigned  to  it  the  note  and  mort- 
gage. The  title  to  the  mortgaged 
property  through  mesne  convey- 
ances passed  to  the  appellant 
Steeves,  who  was  the  owner  tiiereof 
at  the  time  of  the  commencement  of 
this  action  and  the  rendering  of  the 
foreclosure  decree  therein,  appel- 
lant's title  being  subject  to  the  lien 
of  the  mortgage  to  the  extent  of  the 
balance  due  upon  the  note  secured 
thereby,  unless  the  assignment  of 
the  mortgage  and  surrender  of  the 
note  to  Ellison  by  the  Northwest 
Trust  &  Safe  Deposit  Company  re- 
sulted in  extinguishing  them  both 
for  all  purposes,  so  that  neither  he 
nor  the  respondent,  his  assignee, 
could  thereafter  have  any  rights  of 
subrogation  thereunder. 

The  evidence  tends  to  show,  and 
the  trial  court  so  found,  that  appel- 
lant Steeves  and  all  of  his  predeces- 
sors in  interest  since  t^e  making  of 
the  mortgage,  actually  knew  of  its 
existence  and  of  the  fact  that  the 
debt  secured  thereby  had  not  been 
wholly  paid.  We  are  inclined  to  ac- 
cept the  trial  court's  finding  as  to 
this  fact,  but,  in  any  event,  there 
was  at  all  times  since  the  convey- 
ance to  Ellison's  Hand  Laundry 
this  balance  due  upon  the  mortgage, 
and  the  mortgage  was  of  record  in 
the  auditor's  office  and  unsatisfied 
of  record.  This  of  itself  is,  in  any 
event,  sufficient  to  bind  those  who 
became  interested  in  the  property 
subsequent  to  the  execution  and  re- 
cording of  the  mortgage. 

Respondent  rested  its  right  of 
foreclosure  upon  the  theory  tiiat  by 
virtue  of  Ellison's  Hand  Laundry 
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accepting  conv^jrance  of  the  prop* 
«rty  from   Ellison,  subject  to  the 
moitgi^^e.  Chin  Ley's  accepting  con- 
'veyance  of  the  property  from  Elli- 
son's Hand  Laundry,  subject  to  the 
mortgage,  and  his  agreeing  at  the 
same  time  to  assume  and  pay  the 
balance  due  thereon,  and  the  taking 
of  an  assignment  of  the  mortgage 
by  Ellison,  with  the  surrender  to 
him  of  the  note  from  the  Northwest 
Trust  &  Safe  Deposit  (Company,  El- 
lison, and  in  tuni  respondent  Uni- 
yersity  State  Bank,  by  subrogation 
became  possessed  of  all  rights  of  the 
Northwest  Trust    &  Safe  Deposit 
(Company,   so  far    as  such   rights 
might  be  enforced  against  the  prop- 
erty by  foreclosure  of  the  mortgage 
to  pay  the  balance  due  upon  the  debt 
secured  thereby.     This  apparently 
was  also  the  theory  upon  which  the 
trial  court  rendered  its  decree  of 
foreclosure  in  favor  of  respondent. 
Appellant  contends  that  the  transfer 
of  the  note  and  mortgage  by  the 
Northwest  Trust  &   Safe   Deposit 
Company  to  Ellison,  upon  it  receiv- 
ing ixom  him  tiie  balance  due  there- 
on, was  in  effect  a  complete  ex- 
tinguishing of  the  debt  evidenced  by 
the  note  and  secured  by  the  mort- 
gage, because  of  the  fact  that  EUi- 
son,  as  between  himself  and  the 
Northwest   Trust  &  Safe  Deposit 
Company,  was  the  principal  debtor. 
This  is  a  plausible' theory,  viewed 
sopeiiicially.     It  does    not   follow, 
however,  that  Ellison  would  be  the 
principal  debtor  as  between  himself 
and  some  other  person,  fund,  or 
properly  liable  for  the  debt,  which 
person,  fund,  or  property  Ellison 
mig^t  be  entitled  to  have  treated  as 
the  principal  debtor,  so  as  to  secure 
for  himself  such  subrogation  rights 
as  sureties  are  entitled  to  exercise. 
We  shall  not  rest  our  conclusion 
upon  the  fact  that  Chin  Loy  express- 
ly assumed  and  agreed  to  pay  the 
balance  due  upon  the  mortgage  debt, 
since  that  assumption  of  the  mort- 
gage debt  was  not  an  agreement  to 
iddeb  Ellison   was  a  party.     We 
fifaafl  proceed  upon  the  assumption 


that  Ellison's  right  of  subrogation 
must  rest  upon  the  agreement  to 
which  he  was  a  paily,  to  wit,  his 
conveyance  to  Ellison's  Hand  LAun- 
diy,  whereby  it  took  the  title  sub- 
ject to  the  mortgage.  If  we  should 
proceed  upon  the  assumption  that 
Ellison's  grantee  had  agreed  with 
him  to  assume  and  pay  the  balance 
due  upon  the  mortgage  debt,  as  well' 
as  merely  receiving  the  title  subject 
to  the  mortgage,  our  problem  might 
possibly  be  somewhat  simpler  and 
easier  of  solution.  For  then  the 
answer  would  be  found  in  the  doc- 
trine that  "a  mortgagor  who,  after 
selling  the  land  to  one  who  assumes 
and  agrees  to  pay  the  mortgage 
debt,  is  compelled  to  pay  the  debt 
himself,  is  entitled  to  be  subrogated 
to  the  rights  of  the  mortgagee,  and 
may  foreclose  the  mortgage  for  his 
own  benefit;  for  the  vendor  becomes 
in  effect  the  surety  and  the  vendee 
the  principal."    37  Cyc.  465. 

This  doctrine  finds  support  in 
many  decisions,  among  others  that 
of  Orrick  v.  Durham,  79  Mo.  174, 
where  we  find  the  following: 

"Leaving  then  for  the  moment 
Durham  but  of  view,  had  Grrick, 
who  was  primarily  personally 
bound  to  Shaw  for  the  $333.38  debt, 
paid  the  same  off,  either  voluntarily 
or  under  compulsion,  would  he  not, 
upon  clear  principles  of  equity, 
have  been  entitled  to  be  subrogated 
to  the  rights  of  the  mortgagee 
Shaw?  Does  it  make  any  difference, 
as  suggested  by  respondents'  coun- 
sel, that  Orrick  paid  his  own  debt 
to  Shaw?  There  is  neither  anomafy 
nor  solecism  in  a  mortgagor,  under 
certain  circumstances,  who  pays  his 
own  mortgage  debt,  becoming  sub- 
rogated to  tide  rights  of  the  mort- 
gagee as  against  a  subsequent  en- 
cumbrance or  purchase.  In  Halsey 
V.  Reed,  9  Paige,  446,  453,  it  was 
held  in  a  case  involving  the  principle 
under  consideration,  that  if  the 
mortgagor  'had  paid  the  amount  of 
the  bond  and  mortgage  voluntarily 
to  the  present  holders  thereof,  he 
would  have  had  a  right  to  demand 
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an  assignment  of  the  same,  to  enable 
him  to  enforce  payment  out  of  the 
premises'.  In  Stillman  v.  Stillman, 
21  N.  J.  Eq.  127, 129,  it  is  expressly 
held  that  one  may  purchase  his  own 
mortgage  on  land  that  he  has  sold, 
and  although  such  purchase  may 
render  the  bond  unavailing,  yet 
where  lands  are  conveyed,  as  these 
were,  subject  to  the  mortgage  as 
part  of  the  consideration,  the  mort- 
gage is  the  principal  security,  and, 
even  if  the  mortgagor  pays  the  bond, 
he  is  entitled  to  be  subrogated  as  to 
the  mortgagee,  and  to  be  repaid  out 
of  the  land  what  he  has  paid  on  his 
own  bond.  Kamena  v.  Huelbig,  23 
N.  J.  Eq.  78,  is  a  clear  enunciation 
of  the  same  equitable  principle.  In 
short,  this  is  now  a  well-recognized 
feature  of  equity  jurisprudence. 
Shddon,  Subrogation,  §§  24,  26; 
Moore's  Appeal,  88  Pa.  450,  32  Am. 
Rep.  469 ;  Johnson  v.  Zink,  51  N.  Y. 
338. 

"Another  view  of  this  question  is 
pertinent.  If  a  party  owning  land 
encumbered  by  mortgage  for  his 
debt,  sells  it  to  another,  who,  as  a 
part  of  the  purchase  money,  agrees 
to  pay  this  mortgage  debt,  as  be- 
tween themselves  the  vendor  be- 
comes the  security  of  the  vendee  for 
the  mortgage  debt.  Brandt,  Surety- 
ship &  Guaranty,  §  24.  And  in  such 
case  he  is  entitled,  on  payment  of 
the  debt,  to  be  subrogated  to  the 
rights  of  the  mortgagee,  and  may, 
to  that  end,  compel  the  assignment 
of  the  mortgage  to  him.  This  rests 
upon  the  principle  that,  in  equity, 
the  land  becomes  the  primary  fund 
for  the  payment  of  the  debt.  John- 
son V.  Zink,  51  N.  Y.  333;  1  Story, 
Eq.  §  499." 

Now  since  respondent  is  not  seek- 
ing to  hold  appellant  Steeves  or  any 
of  his  predecessors  in  interest  under 
the  mortgage  personally  liable,  but 
is  seeking  merely  to  subject  the 
mortgaged  property,  as  being  pri- 
marily liable  to  the  satisfaction  of 
the  balance  due  upon  the  mortgage 
debt,  it  seems  to  us  that  this  doc- 
trine is,  by  analogy,  applicable  here 
in  support  of  respondent's  claim  of 
its  right  to  have   this   mortgaged 


property  so  subjected  to  tiie  pay- 
ment of  the  balance 
due  upon  the  mort-  ',  K*rt!l?^r 
gage  debt.    It  seems  f^^SirT***' 
to  us  that  the  doc- 
trine is  equally  applicable  whether 
the  new  principal  debtor  be  an  in- 
dividual, or  whether  some  particu- 
lar property  or  fund  becomes  pri- 
marily liable  for  the  payment  of  the 
debt,  and  in  that  sense  becomes  the 
new  principal  debtor  as  between  it 
and  the  original   principid  debtor. 
Nor   are   we    without    authorities 
lending  support  to  this  view. 

In  Johnson  v.  Zink,  61  N.  Y.  333, 
there  was  involved  a  situation  much 
like  this  so  far  as  the  application  of 
this  doctrine  thereto  is  concerned. 
In  that  case  the  conveyance  was 
made  "subject  to  the  mortgage," 
though  apparently  it  affirmatively 
appeared  from  otiier  evidence  that 
the  mortgage  debt  was  regarded  as 
a  part  of  tilie  consideration  of  the 
purchase  price.  The  grantor,  being 
personally  liable  for  the  mortgage 
debt,  took  up  the  note  and  mort- 
gage, and  sued  to  foreclose  the 
same,  claiming  his  right  so  to  do  by 
virtue  of  the  doctrine  of  subroga- 
tion. Disposing  of  this  branch  of 
the  case  the  court  said : 

"The  conveyance  by  the  mort- 
gagor of  the  mortgaged  premises, 
'subject  to'  the  mor^ge  in  ques- 
tion, to  Comstock,  conveyed  to  him 
the  equity  of  redemption  only,  and 
consequently  the  mortgage  was  to  be 
discharged  and  satisfied  out  of  those 
premises,  before  any  right  or  inter- 
est therein  was  acquired  by  the 
grantee;  and  as  between  those  par- 
ties it  is  clearly  equitable  that  such 
discharge  and  satisfaction  should  be 
made  out  of  the  said  premises,  and 
that  the  obligor  and  mortgagor 
should  not,  in  exoneration  thereof, 
personally  be  called  upon  to  pay  the 
same  out  of  his  individual  property. 
The  effect  of  the  transaction  was,  in 
equity,  to  make  the  land  the  primary 
fund  for  the  payment  of  the  debt, 
and  to  place  the  plaintiff  in  the  situ- 
ation or  relation  of  surety  therefor 
only.  This  principle  is  clearly  es- 
tablished.    See   Jumel  v.  Jumel,  7 
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Paige,  591-594;  Halsey  v.  Reed,  9 
Paige,  446-453,  etc. ;  Marsh  v.  Pike, 
10  Paige,  595 ;  Cherry  v.  Monro,  2 
Barb.  Ch.  618 ;  Ferris  v.  Crawford, 
2  Denio,  595;  Stebbins  v.  Hall,  29 
Barb.  524,  629,  538. 

"This  relation  between  the  mort- 
gagor and  his  grantee  does  not  de- 
prive the  oUigee  from  enforcing  the 
bond  against  the  obligor.  He  is  en- 
titled to  his  debt,  and  has  a  right  to 
avail  himself  of  all  his  securities. 
Equity,  however,  requires  that  the 
obligor,  on  the  pajmient  of  the  debt 
oot  of  his  own  funds,  should  be-  sub- 
rogated to  the  rights  of  the  obligee, 
so  that  he  can  reimburse  himself  by 
a  recourse  to  the  mortgaged  prem- 
ises for  that  purpose.  This  cannot 
prejudice  the  creditor,  and  it  is 
clearly  equitable  as  between  the 
debtor  and  the  owner  of  the  land. 
He  clearly  has  no  right  or  color  of 
right,  justice,  or  equity  to  claim  that 
he,  notwithstanding  the  conveyance 
of  the  property  subject  to  the  mort- 
gage, and  thus  entitling  him  only  to 
its  value  over  and  above  it,  should 
in  fact  enjoy  and  hold  it  discharged 
of  tiie  encumbrance,  without  any 
contribution  toward  its  discharge 
and  satisfaction  from  the  land. 
This  equitable  principle  is  fully, 
recognized  in  most  of  the  cases 
above  cited.  Indeed,  it  is  so  consist- 
ent with  right  and  justice  as  to  re- 
quire no  authorities  to  sustain  it." 

This  view  finds  support  in  Wood- 
bury V.  Swan,  58  N.  H.  380,  and 
Gregory  v.  Arms,  48  Ind.  App.  662, 
96  N.  E.  196.  In  the  last-cited  case 
it  is  said:  "Where  a  person  takes 
a  deed  to  real  estate  subject  to  en- 
cumbrances thereon,  he  does  not 
thereby  become  personally  liable  to 
discharge  the  pre-existing  liens, 
but,  in  the  absence  of  any  showing 
to  the  contrary,  the  purchaser  is 
deemed  to  have  deduct^  the  amount 
of  the  prior  encumbrances  from  the 
purchase  price,  and  the  land  in  his 
hands  becomes  tbe  primary  source 
of  funds,  out  Of  which  the  encum- 
brances are  to  be  paid." 

These  remarks  and  the  authori- 
ties pited  in  connection  therewith 

2  A.L.R.— 16. 


are  of  interest  here,  touching  the 
questipn  of  the  consideration  for  the 
exception  from  the  covenants  of 
warranty  and  agreement  to  defend 
the  title.  In  this  connection  some 
contention  is  sought  to  be  made 
touching  the  sufficiency  of  this  con- 
sideration, which  also  seems  to  be  an 
attack  upon  the  coihveyance  from 
Ellison  to  Ellison's  Hand  Laundry, 
upon  the  theory  that  the  par  value 
of  the  stock  given  by  Ellison's  Hand 
Laundry,  the  corporation,  to  Elli- 
son for  the  laundry,  exceeded  the 
value  of  the  property.  This  is  a 
problem  that  might  be  of  some  in- 
terest were  we  dealing  with  the 
rights  of  creditors  of  Ellison's  Hand 
Laundry  in  a  bankruptey  or  insolv- 
ency proceeding.  It  is,  however,  a 
matter  wholly  foreign  to  our  pres- 
ent inquiry.  Appellant  has  no  right 
to  complain  of  that  conveyance.  It 
manifestly  was  good  as  between  El- 
lison and  Ellison's  Hand  Laundry, 
the  corporation,  and  rests  upon  a 
sufficient  consideration  so  far  as  the 
rights  of  appellant  are  concerned, 
and  it  plainly,  we  think,  evidences 
an  intent  on  the  part  of  Ellison  and 
Ellison's  Hand  Laundry  tha^  as  be- 
tween them,  Ellison  should  not  be 
required  to  pay  the  mortgage  debt, 
but  that  the  property  should  answer 
therefor. 

The  doctrine  of  subrogation  is 
not  so  restricted  in  its  application  as 
formerly.  In  Murray  v.  O'Brien,  56 
Wash.  361,  372,  28  L.R.A.(N.S.) 
998,  106  Pac.  843,  we  said:  "The 
remedy  is  no  longer  limited  to  sure- 
ties and  quasi  sureties,  but  is  freely 
applied  by  courts  of  equity  in  all 
cases  where  good  conscience  and 
equity  dictate  that  a  debt  paid  by 
one  under  any  sort  of  legal  coercion 
ought  to  be  paid  by  another.  Arnold 
v.  Green,  116  N.  Y.  566,  23  N.  E.  1 ; 
Parsons  v.  Urie,  104  Md.  238,  8 
L.R.A.(N.S.)  559,  64  Atl.  927,  10 
Ann.  Cas.  280;  Pom.  Eq.  Jur.  §§ 
798,  799 ;  Re  Bruce  (D.  C.)  158  Fed. 
123;  Beach,  Eq.  Jur.  802-804; 
Twombly  v.  Cassidy,  82  N.  Y.  155; 
Kinkead  v.  Ryan,  65  N.  J.  Eq.  726, 
55  Atl.  730." 
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Oar  more  recent  decision  in  Pease 
V.  Syler,  78  Wash.  24, 138  Pa^  810, 
lends  support  to  these  views. 

We  conclude  that  the  trial  court 


properly  disposed  of  the  cause,  and 
its  judgment  is  therefore  affirmed. 

Morris,    Ch.    J.,    and    Holcomb, 
Mount,  and  Chadwlck,  JJ.,  concur. 


ANNOTATION. 

Righto  ia  mortgage  security,  of  mortgagor  or  intermediate  grulee  Yiho  |MQrs 
die  mortgage  debt  after  conTeying  die  property. 


I.  Introdnctory,  242. 
II.  Assignment,  242. 
III.  Sabrogation: 

a.  In  general,  243. 

b.  Where    a    second    mortgage    ia 

taken  upon  transfer,  249. 

e.  Rights  upon  judicial  sale  of  mort- 
gaged premises,  249. 

d.  Exceptions,  260. 

Z.  Introductory. 

The  right  of  a  mortgagor  who  has 
paid  the  debt  secured  by  the  mortgage 
after  a  transfer  of  the  property  by  him 
depends  upon  the  contract  between 
him  and  his  transferee.  If  by  that 
contract  it  is  the  duty  of  the  mort- 
gagor to  pay  the  debt,  he  cannot  keep 
the  mortgage  security  alive  after  pay- 
ing it.  Gregory  v.  Arms  (1911)  48  Ind. 
App.  562,  96  N.  E.  196;  Wadsworth  v. 
Williams  (1868)  100  Mass.  126;  Mert- 
ens  V.  Wakefield  (1901)  85  Misc.  501, 
71  N.  Y.  Supp.  1062.  A  mortgagor 
who,  for  a  sufficient  consideration, 
conveys  the  mortgaged  land  to  another 
by  deed  with  full  covenant,  reserving 
a  life  estate  therein,  without  any 
agreement  on  the  part  of  the  grantee, 
in  the  deed  or  otherwise,  to  pay  the 
mortgage,  and  later,  voluntarily,  and 
to  protect  the  life  estate,  pays  off  the 
indebtedness  and  causes  the  mortgage 
lien  to  be  discharged  of  record,  has  not 
the  equitable  right  of  subrogation  to 
the  original  lien  under  the  mortgage, 
as  against  his  grantee.  Van  Valken- 
burg  v.  Jantz  (1915)  161  Wis.  336, 154 
N.  W.  373.  A  purchaser  of  the  mort- 
gaged premises,  who  has  conveyed  the 
same  by  warranty  deed,  cannot  take  an 
assignment  of  the  mortgage  and  retain 
it  as  a  security;  by  assignment  to  him 
it  is  extinguished  as  a  security.  Mick- 
les  V.  Townsend  (1859)  18  N.  Y.  675; 
Mickles  v.  Dillaye  (1878)  15  Hun  (N. 
Y.)  296. 

But  if  by  the  contract  of  sale,  the 


duty  of  paying  the  mortgage,  as  be- 
tween the  mortgagor  and  his  trans- 
feree, rests  upon  the  latter,  the  mort- 
gagor, upon  thereafter  paying  the 
mortgage,  may  keep  the  security  there- 
of alive.  This  may  be  done  by  means 
of  an  assignment  to  the  mortgagor.  In 
the  absence  of  an  assignment  the 
equitable  doctrine  of  subrogation  will 
be  applied,  and  the  mortgagor  subro- 
gated to  the  mortgage  security.  These 
remedies  are  taken  up  in  detail  in  the 
following  subdivisions. 

It.  Asatffnment. 

When  the  grantee  of  the  mortgaged 
premises  has  assumed  the  debt  or  pur- 
chased subject  thereto,  the  mortgagor 
may  purchase  the  mortgage  and  take 
an  assignment  thereof.     ■ 

Beach  v.  Waite  (1913)  21  CaL  App. 
304,  131  Pac.  880;  Barker  v.  Parker 
(1827)  4  Pick.  (Mass.)  605  (see  in- 
fra) ';  Scribner  v.  Malinowski  (1907) 
148  Mich.  446,  111  N.  W.  1032  (see 
infra);  Merritt  v.  Byers  (1891)  46 
Minn.  74,  48  N.  W.  417;  Fogarty  v. 
Hunter  (1917)  83  Or.  183,  162  Pac. 
964;  Morris  v.  Oakford  (1848)  9  Pa. 
498.  ^ 

A  mortgagor  who  had  conveyed  the 
land,  taking  back  a  bond  for  title  from 
his  grantee,  and  who  thereafter  re- 
mained in  possession  of  the  land,  was 
held  entitled  to  take  an  assignment  of 
the  mortgage,  and  hold  it  as  against 
creditors  of  his  grantee,  in  Hatch  v. 
Kimball  (1836)  14  Me.  9. 

In  Einnear  v.  Lowell  (1852)  34  Me. 
299,  a.  mortgagor  who  had  conveyed  the 
premises  was  afterwards  compelled  to 
pay  the  mortgage  on  execution,  where- 
upon the  mortgagees  "released  and 
conveyed"  to  him  all  their  rights  un- 
der the  mortgage;  thereafter  he' 
brought  a  writ  of  entry  as  assignee  in 
sustaining  his  action,  the  court  s^tes 
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th&t,  having  been  compelled  to  pay  the 
debt  secured  by  the  mortgage,  he  be- 
came entitled  to  a  reclamation  of  it, 
and  to  be  regarded  aa  the  assignee 
thereof  for  its  enforcement  against 
the  estate. 

See  Semon  v.  Terhune  (1886)  40  N. 
J.  Eq.  864,  2  Atl.  18,  infra,  in.  c. 

It  is  stated,  obiter,  in  Tice  v.  Annin 
(1816)  2  Johns?  Ch.  (N.  Y.)  125,  that 
if  a  mortgagee  sells  the  equity  of  re- 
demption by  execution  at  law  to  satis- 
fy the  mortgage  debt,  and  then  pro- 
ceeds at  law  against  the  mortgagor  or 
his  other  property  to  obtain  the  resi- 
due of  the  debt  unsatisfied  by  the  sale 
of  the  equity  of  redemption,  or  if  the 
whole  debt  is  satisfied  by  such  sale,  he 
must  assign  over  to  the  mortgagor  the 
bond  and  Mortgage  to  enable  him  to 
compel  the  purchaser  of  the  equity  of 
redemption  to  refund  him.  the  debt  out 
of  the  land  mortgaged. 

See  Kianaird  v.  Trollope  (1888)  L. 
R.  39  Gh.  Div.  (Eng.)  686,  57  L.  J.  Ch. 
N.  S.  905,  59  L.  T.  N.  S.  488,  37  Week. 
Rep.  234,  infra.  III.  a. 

The  assignment  of  the  mortgage  to 
the  mortgagor,  after  he  has  sold  and 
conveyed  the  property  subject  to  the 
mortgage,  does  not  extinguish  it. 
Pratt  V.  Buckley  (1900)  175  Mass.  116, 
56  N.  E.  889 ;  Baker  v.  Northwestern 
Guaranty  Loan  Go.  tl886)  86  Minn. 
185,  30  N.  W.  464  (may  thereafter  be 
assigned).  The  mortgage  may  there- 
after be  enforced.  Beach  v.  Waite 
(1913)  21  CaL  App.  304,  131  Pac.  880; 
Pratt  V.  Buckley  (Mass.)  supra;  Mei^ 
ritt  V.  Byers  (1891)  46  Minn.  74,  48  N. 
W.  417;  Fogarty  v.  Hunter  (1917)  83 
Or.  185,  162  Pac.  964.  In  Beach  v. 
Waite  (Cal.)  supra,  thtf  mortgagee  had 
begun  foreclosure  proceedings  against 
the  mortgagor  and  his  grantee,  where- 
upon the  mortgagor  settled  with  the 
mortgagee,  took  an  assignment  of  the 
mortgage,  and  had  the  foreclosure 
proceedings  continued  in  the  name  of 
the  mortgagee. 

A  grantee  to  whom  land  is  conveyed 
sabject  to  a  mortgage,  by  mesne  con- 
veyance from  the  mortgagor,  cannot 
claim  an  estoppel  against  the  mort- 
gagor on  the  theory  that  the  mortgage 
was  not  excited  from  his  covenant  of 
warranty.  M^rritt  v.  Byers  (1891)  46 
Minn.  34,  48  N.  W.  417. 


Hi.  SubrogoUon, 
a.  In  general. 

It  is  a  general  rule,  well  sustained 
by  the  authorities,  that  a  mortgagor 
who  has  paid  the  debt  secured  by  the 
mortgage,  after  a  transfer  of  the  prop- 
erty, is  entitled  to  be  subrogated  to 
the  rights  of  the  mortgagee  under  the 
mortgage,  where  the  amount  .due  on 
the  mortgage  was  taken  into  consid- 
eration and  deducted  from  the  pur- 
chase price,  or  where  the  purchase 
was  simply  of  the  equity  of  redemp- 
tion. As  just  stated,  this  rule  is  ap- 
plied in  cases  in  which  the  purchaser 
assumed  the  mortgage.  Flagg  v.  Gelt- 
macher  (1881)  98  111.  293;  Kinney  v. 
Wells  (1894)  69  lU.  App.  271;  Josselyn 
V.  Edwards  (1877)  57  Ind.  212;  Hoff- 
man v.  Risk  (1877)  58  Ind.  113;  Smith 
V.  Ostermeyer  (1879)  68  Ind.  432; 
Risk  V.  Hoffman  (1879)  69  Ind.  137; 
Begein  v.  Brehm  (1889)  123  Ind.  160, 
23  N.  E.  496;  Minnesota  Loan  &  T.  Co. 
V.  Peteler  Car  Go.  (1916)  132  Minn. 
277,  156  N,  W.  255;  Orrick  v.  Durham 
(1883)  79  Mo.  174;  Wayman  v.  Jones 
(1894)  58  Mo.  App.  313  (dictum); 
Hoysradt  v.  Holland  (1870)  60  N.  H. 
433  (dictum) ;  Passumpsic  Sav.  Bank 
v.  Weeks  (1819)  59  N.  H.  239;  Marsh 
v.  Pike  (1843)  1  Sandf.  Ch.  (N.  Y.) 
213,  affirmed  in  (1844)  10  Paige,  595; 
Calvo  V.  Davies  (1878)  73  N.  Y.  211, 29 
Am.  Rep.  130  (dictum) ;  Ayers  v.  Dix- 
on (1879)  78  N.  Y.  318  (dictum); 
Howard  v.  Robbins  (1902)  170  N.  Y. 
498,  63  N.  E.  530;  Laird  v.  Wittkowski 
(1902)  67  App.  Div.  476,  73  N.  Y.  Supp. 
1115;  Warner  v.  York  (1903)  25  Ohio 
C.  C.  310, 15  Ohio  C.  D.  310;  Hampe  v. 
Manke  (1912)  28  &  D.  501,  134  N.  W. 
60  (dictum) ;  Stevens  T.  Goodenough 
(1854)   26  Vt.  676. 

In  Howard  v.  Robbins  (1902)  170  N. 
Y.  498,  63  N.  E.  630,  supra,  one  who 
mortgaged  property  as  an  agent  of  an- 
other to  whom  he  afterwards  conveyed 
a  quitclaim  deed  was  held  entitled  to 
be  subrogated  to  the  mortgage,  upon 
paying  the  same,  as  against  those  who 
held  through  a  purchaser  from  the 
mortgagor's  principal,  who  assumed 
payment  of  the  mortgage. 

In  Hubbard  v.  Knight  (1897)  62 
Neb.  400,  72  N.  W.  473,  a  mortgagor 
who    had    conveyed    an    undivided 
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half  interest  in  the  mortgaged  real 
estate  to  one  who  assumed  to  pay 
a  considerable  portion  of  the  mort- 
gage was  held  entitled  to  be  sub- 
rogated to  the  rights  of  the  mortgagee, 
upon  subsequently  paying  the  mort- 
gage, as  against  an  assignee  of  a  sec- 
ond mortgage,  placed  on  the  undivided 
interest  by  the  purchaser.  And  in 
Cherry  v.  Monro  (1848)  2  Barb.  Ch. 
(N.  Y.)  618,  a  partner  who  had  sold 
and  transferred  his  interest  in  the 
partnership  property  to  his  partner 
and  comortgagor,  who  assumed  pay- 
ment of  the  partnership  debts,  includ- 
ing the  mortgage  in  question,  was  held 
entitled  to  be  subrogated  to  the  rights 
of  the  mortgagee  upon  paying  the  . 
mortgage. 

Even  thodgh  the  grantee  does  not 
assume  to  pay  the  mortgage  debt,  if 
he  receives  a  conveyance  of  the  prop- 
erty subject  to  the  debt,  the  mort- 
gagor, upon  subsequently  paying  the 
debt,  is  entitled  to  be  subrogated  to 
the  rights  of  the  mortgagee.  Kay  v. 
Castleberry  (1911)  99  Ark.  618,  139  S. 
W.  645;  Howard  v.  Rums  (1917)  279 
111.  256,  116  N.  E.  703;  Gregory  v. 
Arms  (1911)  48  Ind.  App.  562,  96  N.  E. 
196;  Wood  v.  Smith  (1879)  51  Iowa, 
156,  50  N.  W.  581;  Kinnear  v.  Lowell 
(1852)  34  Me.  299  (mortgagor  who 
was  compelled  to  pay  the  mortgage 
debt,  in  a  suit  upon  it,  sued  as  assignee 
of  the  mortgage) ;  North  End  Sav. 
Bank  v.  Snow  (1908)  197  Mass.  339, 
125  Am.  St.  Rep.  368,  83  N.  E.  1099 
(dictum) ;  Baker  v.  Terrell  (1863)  8 
Minn.  195,  GiL  165 ;  Gerdine  v.  Menage 
(1889)  41  Minn.  417,  43  N.  W.  91; 
Jumel  v.  Jumel  (1839)  7  Paige  (N.  Y.) 
691  (mortgage  paid  by  administrator 
of  mortgagor's  estate) ;  Johnson  v. 
Zink  (1873)  51  N.  Y.  333;  Stanhope's 
Estate  (1896)  6  Pa.  Dist.  R.  179.  In 
Woodbury  v.  Swan  (1878)  58  N.  H. 
380,  a  mortgagor  who  had  been  com- 
pelled, upon  execution,  to  pay  the 
mortgage  debt,  was  held  entitled  to  be 
subrogated  to  the  rights  of  the  mort- 
gagee as  against  those  holding  through 
a  foreclosure  of  a  second  mortgage, 
given  by  a  subsequent  purchaser  of 
the  mortgaged  premises. 

See  Hubbard  v.  Knight  (1897)  52 
Neb.  400,  72  N.  W.  473. 

As  to  right  of  subrogation  where 


land  is  sold  at  judicial  sale,  see  infra, 
IIL  c. 

A  grantee  who  takes  subject  to  the 
mortgage  is  presumed  to  have  includ- 
ed the  mortgage  debt  in  the  purchase 
price.  Kay  v.  Castleberry  (1911)  99 
Ark.  618,  139  S.  W.  645. 

Various  statements  of  this  rule  ap- 
pear. The  rule  has  been  announced 
that  "where  a  mortgage  debt  forms  a 
part  of  the  consideration  of  the  pur- 
chase, although  the  purchaser  has  not 
entered  into  any  contract  or  agree- 
ment, by  deed  or  other  writing,  to  pay 
it,  he  is  bound  to  that  extent  to  in- 
demnify the  grantor."  Wood  v.  Smith 
(1879)  51  Iowa,  156,  50  N.  W.  581.  It 
has  been  stated  that  when  a  convey- 
ance of  the  mortgaged  property  is 
made,  subject  to  the  mortgage,  the 
amount  due  upon  the  mortgage  must 
have  constituted  a  part  of  the  price  to 
be  paid  for  the  estate,  so  that  it  be- 
came the  duty  of  the  purchaser  to  pay 
the  mortgage  debt  if  he  would  relieve 
the  estate  from  the  encumbrance.  Kin- 
near  v.  Lowell  (1852)  34  Me.  299.  In 
Johnson  v.  Zink  (1878)  61  N.  Y.  333. 
it  is  stated  that  "the  presumption  is, 
where  premises  are  conveyed  subject 
to  a  mortgage,  and  the  equity  of  re- 
demption only -is  sold  and  conveyed, 
that  the  amount  thereof  is  not  paid  to 
the  vendor,  but  is  deducted  from  the 
full  value  of  the  property." 

A  conveyance  by  quitclaim  deed  has 
been  held,  in  a  case  in  which  the  morL- 
gagor  took  an  assignment  upon  paying 
the  mortgage,  to  be  in  effect «  convey- 
ance subject  to  the  mortgage.  Scrib- 
ner  v.  Malinowski  (1907)  148  Mich. 
446,  111  N.  W.  1082,  holding  that  a 
husband  who,  \Mth  his  wife,  had  ex- 
ecuted a  mortgage,  might,  after' he  had 
quitclaimed  his  interest  in  the  land  to 
his  wife,  take  an  assignment  of  the 
mortgage  without  discharging  it,  so 
that  an  assignee  of  the  husband  mi^ht 
foreclose. 

See  Howard  v.  Robbins  (1902)  170 
N.  Y.  498,  63  N.  E.  580. 

In  Cornell  v.  Prescott  (1847)  2 
Barb.  (N.  Y.)  16,  one  of  two  persons 
who  had  purchased  mortgaged  prop- 
erty, assuming  the  j>a3rment  of  the 
mortgage  thereon,  who  thereafter  paid 
his  share  of  the  mortgage  and  after- 
wards sold  his  interest  to  his  coten- 
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ant,  was  held  entitled  to  be  subrogated 
to  the  rights  of  the  mortgagee,  upon 
paying  the  balance  of  the  mortgage. 
Upon  the  sale  to  the  cotenant  the 
purchaser  assumed  the,pa3rment  of  the 
mortgage. 

In  Hoffman  v.  Risk  (1877)  58  Ind. 
113,  the  mortgage  was  held  not  to  be 
extinguished,  where  the  mortgagor 
paid  the  amount  thereof  to  a  purchaser 
of  the  mortgaged  property  who  had  as- 
sumed payment  of  the  mortgage,  and 
who  had  purchased  or  paid  oft  the 
same.  The  mortgagor  in  the  action 
was  attempting  to  recover  the  amount 
thus  paid,  on  the  theory  that  it  was 
paid  under  a  mistake  and  in  ignorance 
of  the  conveyance  to  the  purchaser  to 
whom  he  had  thus  paid,  and  of  such 
purchaser's  agreement  to  pay  off  the 
indebtedness. 

In  Arnold  v.  Gr4en  (1889)  116  N.  Y. 
566,  23  N.  E.  1,  an  owner  of  premises 
on  which  there  was  a  mortgage  con- 
tracted to  sell  the  same,  subject  to 
the  mortgage,  which  the  vender  agreed 
to  pay.  There  being  a  delay  in  the 
completion  of  the  sale,  the  vendor  paid 
off  the  mortgage  to  the  mortgagee, 
who  refused  to  assign  it,  and  received 
a  discharge  which  was  placed  upon 
record.  Subsequently,  in  an  action^ to 
compel  the  specific  performance  of  the 
contract  of  sale,  the  vendor  was  held 
entitled  to  be  subrogated  to  the  rights 
of  the  mortgagee  under  the  mortgage. 
The  court  states  that  the  vendor,  by 
the  payment  of  the  mortgage,  became 
the  equitable  assignee  thereof,  and  en- 
titled to  enforce  it  for  his  own  reim- 
bursement and  the  protection  of  his 
interests  in  the  land.  The  court  fur- 
ther states  that  the  land  itself  was  the 
primary  fund  for  the  payment  of  the 
encumbrance,  which  was  not  the  per- 
sonal debt  of  the  vendor,  but  which,  if 
enforced,  would  require  him  to  raise 
the  money  and  pay  it,  or  else  lose  his 
interest  in  the  premises ;  that  "he  held 
the  legal  title  to  the  land  as  security 
for  the  payment  of  the  purchase  price, 
and  as  trustee  for  the  plaintiffs  [the 
vendees],  the  equitable  owners;"  that 
in  such  a  situation  the  vendor  was  not 
a  mere  volunteer  or  stranger  in  mak- 
ing the  payment,  but  had  an  actual 
interest  to  protect,  bgainst  the  lien  of 
the  mortgage. 


^  It  is  stdted,  obiter,  in  Shinn  v.  Shinn 
(1879)  91  111,  477,  that  a  mortgagor 
who  has  sold  out  his  interest  in  the 
land  to  his  comortgagor  would  be  en- 
titled to  be  subrogated  to  the  rights 
of  the  mortgagee,  if  at  any  time  he  had 
been  called  upon  to  pay  the  whole  or  a 
part  of  the  mortgage. 

The  right  of  subrogation  has  been 
sustained  where  the  mortgagor  sold  to 
one  who  took  with  notice  of  the  mort- 
gage, and  excepted  the  mortgage  from 
the  covenant  of  warranty  in  his  deed. 
Gerdine  v.  Menage  (1889)  41  Minn. 
417,  43  N.  W.  91.  In  this  case  two 
mortgages  had  been  given  upon  the 
property  in  question,  together  with 
other  property  of  the  mortgagor.  Aft- 
er a  sale  of  tiie  property  in  question, 
the  second  mortgage  had  been  as- 
signed to  the  mortgagor,  who  under- 
took to  foreclose  the  same,  and  pur- 
chased the  mortgaged  premises  at  the 
foreclosure  sale.  After  the  time  of  re- 
demption from  this  sale  had  expired 
the  mortgagor,  to  whom  tiie  first  mort- 
gage had  been  assigned,  caused  the 
satisfaction  of  the  same  to  be  entered 
of  record.  Subsequently  the  plaintiff 
purchased  the  premises  from  one  to 
whom  the  mortgagor  had  conveyed  be- 
fore the  foreclosure  above  referred  to, 
and  accepted  a  quitclaim  deed  there- 
for. The  foreclosure  of  the  second 
mortgage  had  been  irregular,  and  an 
action  was  brought  by  the  plaintiff  to 
set  aside  the  foreclosure  proceeding 
and  the  sale  and  certificate  thereon. 
In  this  action  the  mortgagor,  conced- 
ing the  invalidity  of  the  proceeding,- al- 
leged that  he  had  by  mistake  caused 
the  first  mortgage  to  be  discharged  of 
record,  and  prayed  that  both  mort- 
gages be  declared  subsisting  liens,  and 
for  a  foreclosure.  In  considering  the 
right  of  the  mortgagor  the  court  states 
that  if  the  plaintiff  in  the  action  was 
a  bona  fide  purchaser,  subrogation 
would  not  be  allowed.  The  court  then 
states  that  it  was  sufficiently  obvious 
that  the  investigation  of  the  title, 
which  as  purchaser  he  was  bound  to 
make,  would  have  put  him  on  inquiry 
and  led  to  information  as  to  the  true 
state  of  facts  in  the  case;  and,  this 
being  true,  he  was  presumptively 
chargeable  with  notice  of  defendant's 
rights.     Accordingly,   the  mortgagor 
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was  held  entitled  to  the  relief  aiBrma- 
tively  asked  for  in  the  answer,  namely, 
a  judgment  declaring  the  first  mort- 
gage a  lien,  and  for  a  foreclosure  of 
both  mortgages  upon  the  land. 

The  decision  in  Ferris  v.  Crawford 
(1845)  2  Denio  (N.  Y.)  696,  where  a 
mortgage  had  been  paid  in  part  by 
money  received  from  a  sale  of  collat- 
eral securities  given  by  the  mortgagor 
to  the  mortgagee,- is  based  upon  the 
theory  that,  the  mortgage  having  thus 
been  paid  in  part  by  money  received 
from  the.  mortgagor,  he  was  entitled 
to  be  subrogated  to  the  rights  of  the 
mortgagee  under  the  mortgage,  as 
against  a  purchaser  who  had  pur- 
chased subject  to  the  mortgage. 

A  vendor  who  has  conveyed  to  one 
who  assumes  the  payment  of  notes 
secured  by  a  vendor's  lien  is  subrogat- 
ed to  the  vendor's  lien  upon  the  sub- 
sequent payment  of  the  note  by  him- 
self. Knox  v.  McCain  (1884)  IS  Lea 
(Terni.)  197.  That  a  grantor  who  has 
conveyed  land  on  which  there  is  a 
vendor's  lien  is  subrogated  to  the 
rights  of  the  lien  holder,  upon  paying 
the  money  secured  by  the  lien,  which 
his  grantee  assumed,  is  held  also  in 
Henson  v.  Reed  (1888)  71  Tex.  726, 10 
S.  W.  622. 

In  some  cases  the  intention  of  the 
mortgagor  in  paying  the  mortgage  has 
been  emphasized.  It  has  been  held 
that  the  mortgagor  is  entitled  to  be 
subrogated  to  the  rights  of  the  mort- 
gagee, where  he  had  no  intention,  at 
the  time  of  paying  the  debt,  of  cancel- 
ing it,  but  intended  to  obtain  the  note 
and  deed  of  trust  in  order  to  subject 
the  property  to  the  payment  of  the 
debt,  and  the  purchaser  knew  the  debt 
was  to  be  deducted  from  the  purchase 
price.  Kay  v.  Castleberry  (1911)  99 
Ark.  618,  189  S.  W.  646.  When  the 
,  mortgage  in  question  was  given,  an  ex- 
change of  property  had  already  been 
arranged,  and  the  mortgagor  was  bor- 
rowing the  money  to  secure  which  the 
mortgage  was  given,  for  the  benefit  of 
the  purchaser.  The  property  was  aft- 
erwards transferred  to  other  pur- 
chasers, but  always  subject  to  the 
mortgage  debt.  The  mortgagor  sub- 
sequently paid  the  debt  and  was  held 
entitled  to  be  subrogated  to  the  rights 
of  the  mortgagee  as  against  the  owner 


of  the  prot>erty.  It  is  stated  on  these 
facts  that  the  debt  as  between  the 
mortgagor  and  his  grantee  was  pri- 
marily that  of  the  grantee,  and  the 
mortgagor  was  the  grantee's  surety 
that  in  securing  the  loan  he  was  acting 
for  the  accommodation  of  his  grantee 
and,  although  liable  for  the  payment 
of  the  note,  was  only  liable  in  a  sec- 
ondary way,  as  sure^.  The  mortgag- 
or, upon  paying  the  debt,  apparently 
took  an  assignment,  but  this  is  not  al- 
together clear.  In  other  cases  also  the 
fact  that  the  mortgagor  in  paying  the 
mortgage  did  not  intend 'to  cancel  it, 
but  on  the  contrary  intended  to  keep 
the  note  and  mortgage  alive  for  the 
purpose  of  recovery  from  the  pur- 
chaser, is  emphasized.  Smith  v.  Oster- 
meyer  (1879)  68  Ind.  432.  The  inten- 
tion not  to  discharge  the  mortgage  has 
been  emphasized  in  other  cases,  in 
which  the  mortgagor  was  held  entitled 
to  take  an  assignment  of  the  mortgage 
witiiout  discharging  it.  Scribner  v. 
MalinoKski  (1907)  148  Mich.  446,  111 
N.  W.  1032. 

A  mortgagor  who  had  been  com- 
pelled to  pay  the  mortgage,  after  he 
had  conveyed  the  property  to  one  who 
assumed  the  payment  thereof,  was  held 
entitled  to  be  subrogated  to  the  rights 
of  the  mortgagee  against  his  grantee, 
in  Holland  Reformed  School  v.  De 
Lazier  (1916)  84  N.  J.  Eq.  442,  93  Atl. 
199,  affirmed  in  (1916)  86  N.  J.  Eq. 
497,  97  Atl.  268.  In  this  case  the  hold- 
er of  the  mortgage  had  foreclosed  the 
same,  and  sued  the  mortgagor  for  the 
deficiency.  Upon  payment  of  this  de- 
ficiency by  the  mortgagor,  he  took  an 
assignment  in  writing  of  the  judg- 
ment of  foreclosure.  The  action  in 
this  case  was  not  one  to  foreclose  the 
mortgage,  as  that  had  already  been 
done,  but  to  recover  the  amount  paid 
by  the  mortgagor. 

In  Kinnaird  v.  TroUope  (1888)  L.  R. 
39  Ch.  Div.  (Eng.)  636,  57  L.  J.  Ch.  N. 
S.  906,  59  L.  T.  N.  S.  433,  37  Week.  Rep. 
284,  a  mortgagee  began  an  action 
against  the  mortgagor,  who  had  con- 
veyed the  mortgaged  premises  to  one 
who  assumed  payment  of  the  mort- 
gage, upon  the  covenant  contained  in 
the  mortgage  for  payment  of  the  sum 
secured  thereby.  The  mortgagee  was 
held    entitled   to    judgment    for    the 
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amount  of  the  mortgage,  but  only  on 
the  terms  that»  upon  receiving  pay- 
ment of  that  sum,  he  reconvey  the 
mor^ged  proper^  to  the  mortgagor, 
subject  to  any  equity  of  redemption 
that  may  be  subsisting  in  any  person 
ether  than  the  defendant.  The  case 
thus  recognizes  the  equitable  right  of 
the  mortgagor  to  be  protected  in  pay- 
ment of  the  mortgage,  under  the  cir- 
cumstances discussed  in  the  present 
note.  The  case,  however,  is  not  one  of 
subrogation,  but  more  nearly  ap- 
proaches that  of  an  assignment. 

The  right  of  the  mortgagor  to  sub- 
rogation was  sustained  in  Baldwin  v. 
Thoiiq»8on  (1834)  6  La.  474;  but  his 
right  to  summary  process  by  seizure 
and  sale  was  denied  because  there  was 
no  authentic  evidence  of  the  pasrment 
which,  in  this  jurisdiction,  must  be 
shown  by  a  notarial  act  to  authorize 
an  order  of  seizure  and  sale.    The  ac- 
tion in  this  case  was  against  a  second 
purchaser,  who,  so  far  as  appears,  had 
not  assumed  payment  of  the  mortgage. 
An  administrator  who  sold  all  the 
right,  title,  and  interest  of  the  deced- 
ent in  and  to  certain  mortgaged  land, 
and  who  subsequently  paid  the  mort- 
gage out  .of  the  general  assets  of  the 
estate,  was  held  entitled  to  charge  the 
land  with   the   amount   so  paid,   in 
Greenwell  v.  Heritage  (1880)  71  Mo. 
469.   The  court  states  that  the  estate 
paid  a  debt  for  which  the  land  was 
bound,  and  subject  to  which  it  was 
sold  by  the  administrator,  and  whether 
the  equity  of  the  estate  to  reimburse- 
ment out  of  the  land  be  denominated 
as  a  right  of  substitution  or  subroga- 
tion, or  there  be  no  name  whatever  by 
which  it  can  be  characterized,  it  is  a 
clear  equity  which  will  be  recognized 
and  enforced.    The  court,  in  deciding 
this  case,  relies  upon  the  earlier  case 
of  Welton  v.  Hull  (1872)  50  Mo.  296. 
It  is  stated  in  the  Welton  Case  that  the 
payment  of  a  mortgage  debt  by  an  ad- 
ministrator, after  the  land  had  been 
sold  by  him,  did  not  extinguish  the 
enenmbrance,  but  upon  the  payment  of 
the  debt  the  estate  became  entitled  to 
the  amount  so  paid,  to  be  made  out  of 
the  lands  in  the  hands  of  the  purchase 
er  at  the  administrator's  sale ;  and  it 
is  stated  to  be  not  exactly  a  subroga- 
tion of  the  estate  to  the  rights  of  the 


creditor,  but  is  in  the  nature  of  a  sub- 
rogation, or  rather  a  return  to  the 
estate  of  a  security  which  had  been 
pledged  for  the  payment  of  a  debt. 
Upon  rehearing  in  Welton  v.  Hull, 
Adams,  J.,  states  that  "the  real  estate 
was  sold  subject  to  the  deed  of  trust;" 
but  in  the  original  opinion,  Bliss,  J., 
states  l^at  "the  land  was  appraised 
and  sold  precisely  as  though  no  such 
deed  [trust  deed]  existed.  It  seems  to 
have  brought  a  full  price,  being  6/7 
of  the  appraised  value." 

In  holding  that  executors  to  whom 
a  mortgage  given  by  their  decedent 
had  been  transferred  might  foreclose 
the  same,  the  court  in  Stillman  v.  Still- 
man  (1870)  21  N.  J.  Eq.  126,  states 
that  "the  transfer  of  the  mortgage  to 
the  executors  of  the  mortgagor  does 
not  satisfy  it.  The  land  was  owned  by 
a  third  person,  and  the  mortgage  was 
a  valid  encumbrance  upon  it.  One 
may  purchase  his  own  mortgage  on 
land  that  he  has  sold,  and  although 
such  purchase  may  render  the  bond 
unavailing,  yet  where  lands  are  con- 
veyed as  these  were,  subject  to  the 
mortgage  as  part  of  the  consideration, 
the  mortgage  is  the  principal  security, 
and,  even  if  the  obligor  pays  the  bond, 
he  is  entitled  to  be  subrogated  as  to 
the  mortgage,  and  to  be  repaid  out  of 
the  land  what  he  has  paid  on  his  own 
bond." 

A  grantee  of  the  mortgaged  prem- 
ises, who  has  assumed  the  mortgage, 
is  entitled  to  be  •subrogated  to  the 
rights  of  the  mortgagee  upon  paymeint 
thereof,  as  against  his  grantee,  who 
also  assumed  the  mortgage.  Stover  v. 
Tompkins  (1892)  84  Neb.  466,  61  N.  W. 
1040;  McLean  v.  Towle  (1845)  3 
Sandf.  Ch.  (N.  Y.)  118.  A  subsequent 
purchaser  from  the  mortgagor,  who  in 
turn  conveyed  to  one  who  assumed 
payment  of  the  debt,  was  held  entitled 
to  be  subrogated  to  the  rights  of  the 
mortgagee  under  a  judgment  of  fore- 
closure, upon  payment  of  the  balance 
of  the  judgment  after  sale  of  the  prem- 
ises, against  a  purchaser,  with  notice, 
of  the  equity  of  redemption  from  the 
second  purchaser.  Todd  v.  Oglebay 
(1901)  158  Ind.  695,  64  N.  E.  82,  sec- 
ond appeal  in  (1906)  166  Ind.  260,  76 
N.  E.  238. 

The    right    of    subrogation    exists 
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against  a  grantee  of  the  property  other 
than  the  immediate  grantee  from  the 
mortgagor.  This  is  true  when  there 
is  a  line  of  purchasers,  each  of  whon} 
assumes  paynlent  of  the  debt.  Flagg 
V.  Geltmacher  (1881)  98  111.  298;  Hoff- 
man V.  Risk  (1877)  68  Ind.  113;  Smith 
V.  Ostermeyer  (1879)  68  Ind.  432; 
Risk  V.  Hoffman  (1879)  69  Ind.  137; 
Wood  V.  Smith  (1879)  61  Iowa,  166,  50 
N.  W.  681.  It  is  also  true  in  case  of  a 
purchase  subject  to  the  debt.  Kay  v. 
Castleberry  (1911)  99  Ark.  618,  139  S. 
W.  645. 

It  is  not  necessary  that  the  assump- 
tion of  mortgage  by  a  subsequent  pur- 
chaser be  made  to  or  accepted  by  the 
mortgagor.  It  is  sufficient  if  such  pur-  ■ 
chaser  agrees  with  his  grantor  to  as- 
sume the  mortgage  debt.  The  promise 
is  for  the  benefit  of  the  mortgagor,  and 
he  may  sue  upon  it.  Risk. v.  Hoffman 
(1879)  69  Ind.  187. 

An  assignee  of  a  second  mortgage, 
placed  on  the  mortgaged  premises  by 
the  purchaser,  holds  subject  to  the 
mortgagor's  right  of  subrogation. 
Hubbard  v.  Knight  (1897)  62  Neb.  400, 
72  N.  W.  478. 

See  Woodbury  v.  Swan  (1878)  58 
N.  H.  380,  supra;  and  also  Merritt  v. 
Byers  (1891)  46  Minn.  74,  48  N.  W. 
417,  supra,  II. 

In  fact,  subrogation'  has  been  al- 
lowed as  against  a  purchaser  through 
mesne  conveyances,  who  neither  as- 
sumed the  debt  nor  accepted  a  convey- 
ance subject  to  tlte  mortgage,  where 
the  immediate  purchaser  assumed  the 
debt.  Begein.  v.  Brehm  (1890)  123 
Ind.  160,  23  N.  E.  496.  The  mortgagor 
had  transferred  the  property  to  a  pur- 
chaser, who  had  assumed  the  payment 
of  the  mortgage  debt,  and  had  placed 
'his  name  on  the  mortgage  note ;  subse- 
quently this  purchaser  conveyed  the 
property  to  another  purchaser,  and  he 
to  a  third  purchaser,  and  it  was  sought 
to  enforce  the  mortgage  against  the 
property  in  his  hands;  the  last  two 
purchasers  did  not  assume  the  pay- 
ment of  the  mortgage  indebtedness.  In 
holding  the  mortgagor  entitled  to  sub- 
rogation against  the  then  owner,  the 
court  treats  the  debt  as  that  of 
the  first  purchaser,  and  states  that 
the  owner,  having  acquired  title  to  the 
property  with  notice  of  the  encum- 


brance, held  it  subject  to  the  payment 
of  the  mortgage  debt  in  whosesoever 
hands  it  might  be  found,  other  than 
those  of  the  first  purchaser,  the  prin- 
cipal debtor.  It  is  held  that  no  notice 
of  the  agreement  between  the  mort- 
gagor and  his  gr&ntee,  whereby  the 
latter  assumed  the  pajrment  of  the 
mortgage  debt,  was  necessary;  but 
that,  assuming  notice  necessary,  the 
purchaser  had  constructive  notice 
thereof. 

The  court  in  Cherry  v.  Monro  (1848) 
2  Barb.  Gh.  (N.  Y.)  618,  speaking  of 
the  right  of  a  purchaser  of  the  land 
from  a  surviving  partner,  who  had  as- 
sumed payment  of  the  debt,  with  ref- 
erence to  the  right  of  the  retirinsr 
partner,  states  that  the  deed  from  the 
retiring  to  the  surviving  partner,  un- 
der which  the  purchaser  derived  his 
title  to  the  premises  in  question, 
showed  upon  its  face  that  there  was 
a  mortgage  upon  the  lot,  and  that  the 
premises  were  conveyed  subject  to 
that  mortgage,  and  that  this  would 
have  been  constructive  notice  of  the 
mortgage  and  of  the  equitable  right  of 
the  retiring  partner  to  have  the  debts 
charged  upon  the  mortgaged  premises 
as  the  primary  fund,  even  if  the  mort- 
gage itself  had  not  been  upon  record. 
But  the  court  states  further  that  this 
is  not  a  case  in  which  a  notice  of  the 
prior  equity  of  a  retiring  partner  was 
necessary  to  preserve  his  right,  for  the 
purchaser  did  not  and  could  not  claim 
any  strict  legal  right  to  have  the  debt 
charged  upon  the  retiring  partner  per- 
sonally, instead  of  upon  the  lot  on 
which  it  was  charged  by  the  mort- 
gage; and  as  between  mere  equitable 
claims  he  who  is  first  in  time  is  super- 
ior in  rights. 

Where  the  mortgagor  has  paid  after 
suit  has  been  begun  against  him,  it 
is  not  necessary  that  the  purchaser 
have  notice  of  the  suit  to  render  him 
liable  to  the  mortgagor;  the  mortga- 
gor may  voluntarily  pay  the  debt  and 
recover  of  the  purchaser.  Risk  v.  Hoff- 
man (1879)  69  Ind.  137.  That  the 
mortgagor  may  .voluntarily  pay  the 
debt  is  held  also  in  Baker  v.  Terrell 
(1863)  8  Minn.  196,  Gil.' 166. 

In  some  cases  the  payment  has  been 
made  in  pursuance  of  a  judgment,  and 
this  fact   is   emphasized.     Thus,   in 
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GngOTj  ▼.  Arms  (1911)  48  Ind.  App. 
562,  96  N.  E.  196,  where  an  adminis- 
tfator  of  the  mortgagor  had  paid  the 
debt  in  pursuance  of  a  judgment,  the 
coDit  concludes  that  the  mortgagor, 
by  conveying  the  land  to  a  grantee, 
who  accepted  subject  to  the  mortgage, 
occapied  the  relation  of  surety,  and 
states  that  "if,  however,  decedent  was 
only  secondarily  liable  as  surety,  and 
appellant  paid  the  debt  after  due  al- 
lowance and  adjudication  by  the  court, 
the  payment  was  not  voluntary,  and 
appellant's  right  of  subrogation  was 
omde  out" 

t.  Where   a  second  mortgage  is   taken 
ttfXMt  transfer. 

It  has  been  held  that  a  mortgagor 
who  has  sold  the  mortgaged  premises, 
taking  back  a  second  mortgage  to  se- 
cure the  purchase  money,  is  entitled  to 
be  subrogated  to  the  rights  of  his 
mortgagee,  upon  paying  the  first 
mortgage,  as  against  one  to  whom  he 
assigned,  without  recourse,  the  note 
and  the  second  mortgage,  subject  to 
the  condition  therein  contained,  that 
the  mortgagor  therein  should  pay  the 
first  mortgage.  Swett  v.  Sherman 
(1872)  109  Mass.  231.  The  assignee 
,  of  the  second  mortgage,  to  whom  the 
first  mortgage  had  also  been  assigned, 
was  accordingly  denied  the  right  to 
compel  the  mortgagor  to  pay  his  note, 
secured  by  the  first  mortgage.  A  sim- 
ilar decision  appears  in  Orrick  t.  Dur- 
ham (1888)  79  Mo.  174,  where  the' 
estate  was  conveyed  by  the  mortgagor 
to  his  purchaser  by  a  deed  imposing 
upon  the  purchaser  the  duty  of  paying 
the  first  mortgage.  An  assignee  of 
such  second  mortgage  was  held  to 
stand  in  no  better  position  in  respect 
thereto  than  the  purchaser  from  the 
first  mortgagor.  The  right  of  a  mort- 
gagor to  be  subrogated  to  the  position 
of  a  prior  mortgagee  is  stated,  in  Pas- 
iumpsic  Sav.  Bank  v.  Weeks  (1879)  59 
N.  H.  239,  not  to  be  defeated  by  his 
having  taken  a  second  mortgage  as 
security  for  the  payment  of  the  first. 

See  Knoblauch  v.  Foglesong  (1888) 
38  Mfam.  469,  38  N.  W.  366,  infra.  III.  d. 

e.  Bights   upon   judiciM   sale    of   mort- 
gaged premises. 

The  right   of  a  mortgagor  whose 
equity  of  redemption  has  been  sold  at 


execution  sale,  to  be  subrogated  to  the 
rights  of  the  mortgagee  upon  subse- 
quently paying  the  mortgage,  has  been 
sustained,  where  the  execution  sale 
took  place  subject  to  the  mortgage. 
Parsons  v.  Urie  (1906)  104  Md.  238, 
8  L.R,A.(N.S.)  559,  64  Atl.  927,  10 
Ann.  Cas.  278.  A  similar  decision  ap- 
pears in  Cox  V.  Wheeler  (1838)  7 
Pai^e  (N.  Y.)  248,  where  a  mortgage 
payable  in  instalments  was  foreclosed 
as  to  one  of  the  instalments,  and  the 
premises  sold  subject  to  the  future  in- 
stalment. The  mortgagor,  who  was 
afterwards  obliged  to  pay  the  remain- 
ing instalments  by  a  suit  at  law  upon 
his  bond,  was  in  equity  held  entitled 
to  be  subrogated  to  the  rights  of  the 
mortgagee  so  as  to  obtain  remunera- 
tion by  means  of  the  lien  of  the  mort- 
gage upon  the  land.  A  mortgagor  who 
had  given  two  mortgages  to  the  same 
person,  and  afterwards  sold  the  prem- 
ises subject  thereto,  was  held  entitled 
to  be  subrogated  to  the  first  mortgage, 
in  an  action  to  recover  the  amount  of 
the  note  secured  thereby,  brought  by 
the  mortgagee,  who  had  foreclosed  the 
second  mortgage  and  purchased  at  the 
foreclosure  sale,  which  was  made  free 
of  all  encumbrances  except  the  first 
mortgage.  Rogers  v.  Hedemark  (1897) 
70  Minn.  441,  73  N.  W.  252.  That  the 
right  of  subrogation  exists  has  been 
stated  to  be  true,  where  land  mort- 
gaged to  secure  three  notes  is  sold 
upon  foreclosure  of  the  mortgage  as 
to  two  of  the  notes,  subject  to  the 
third  note,  and  purchased  by  the  mort- 
gagee. Such  mortgagee  is  held  not- 
entitled  to  sue  the  mortgagor  and  re- 
cover on  the  third  note.  Shermer  v. 
Merrill  (1876)  88  Mich.  284.  Redeem- 
ing the  land  is  not  the  only  remedy  of 
the  mortgagor.  Ibid.  Where  land  is 
sold  at  foreclosure  sale  under  a  prior 
mortgage,  the  owner,  who  thereafter 
pays  an  amount  due  on  a  mortgage 
given  by  him,  is  stated  to  be  entitled 
to  be  subrogated  to  the  rights  of  the 
mortgagee,  in  Semon  v.  Terhune 
(1886)  40  N.  J.  Eq.  368,  2  Atl.  18.  In 
paying  off  the  mortgage  the  mortgagor 
took  an  assignment  of  the  bond  and 
mortgage  to  a  third  person,  who 
brought  an  action  to  foreclose. 

In  Barker  v.  Parker  (1827)  4  Pick. 
(Mass.)   505,  a  mortgagor  whose  in- 
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terest  iii  the  mortsragred  premises  had 
been  sold  on  execution,  and  to  whom 
the  mortgagee  thereafter  released  all 
his  right,  title,  and  interest,  was  held 
entitled  to  maintain  writ  of  entry  to 
secure  possession  of  the .  mortgaged 
premises,  against  one  who  held  under 
the  execution  purchaser.  The  court 
holds  the  execution  sale  to  be  the 
same  as  an  absolute  sale  by  the  ihort- 
gagor.  With  reference  to  the  right 
of  the  mortgagor  to  redeem,  the  court 
states  that  it  is  true  he  had  this  right, 
but  he  could  not  be  compelled  to  re- 
deem by  his  creditors;  that  all  the 
right  he  had  after  the  sale  of  his  eq- 
uity was  the  mere  right  of  redemption, 
and  this  right  was  not  inconsistent 
with  his  holding  as  assignee  of  the 
mortgage;  that  "as  the  tenants  have 
acquired  the  estate  of  the  mortgagor, 
they  cannot  object  to  his  purchasing 
the  estate  of  the  mortgagee.  Their 
rights  can  by  no  imposibility  be  im- 
paired by  it.  They  still  have  the  right 
to  redeem,  unless  it  has  been  lost  by 
their  own  laches."  Nothing  is  said 
as  to  the  execution  sale  having  taken 
place  subject  to  the  mortgage. 

On  the  contrary,  the  right  of  a  mort- 
gagor, after  the  equity  of  redemption 
had  been  sold  at  an  execution  sale,  to 
be  subrogated  to  the  rights  of  a  mort- 
gagee who  held  a  prior  mortgage  on 
the  premises,  subject  to  which  the  ex- 
ecution sale  was  had,  was  denied  in 
Rogers  v.  Meyers  (1873)  68  DL  92. 
This  decision  is  based  upon  the  ground 
that  the  mortgagor  had  the  right  to 
redeem  from  the  execution  sale,  and 
this  being  so  he  should  pursue  that 
remedy. 

d.  Bxoeptions. 

Subrogation  is  an  equitable  remedy, 
and,  where  the  equities  are  against 
subrogation,  it  will  not  be  allowed. 
Thus,  it  has  been  held  that  a  mort- 
gagor is  not  entitled  to  subroga- 
tion upon  paying  the  mortgage  after 
he  has  sold  the  property,  where  he 
took  a  second  mortgage  upon  the 
premises  in  making  the  sale,  and 
assigned  this  to  the  holder  of  the 
first  mortgage.  Knoblauch  v.  Fogle- 
song  (1888)  38  Minn.  469,  38  N.  W. 
366.  It  was  held  in  this  case  that  the 
mortgagor  was  not  entitled  to  sub- 
rogation, even  though  he  was  not  li-> 


able  for  the  pa}nnent  of  the  second 
mortgage.  The  court  states  that  when 
the  mortgagor  took  a  second  mortgage, 
and  then  sold  it  to  one  to  whom  he 
had  previously  executed  the  first  mort- 
gage, without  any  reference  to  or 
reservation  of  any  supposed  rights  on 
his  part  arising  out  of  the  arrange- 
ment between  him  and  the  person  to 
whom  he  sold  the  premises  regarding: 
the  payment  of  the  first  mortgage,  to 
which  the  mortgagee  was  in  no  wise 
a  party,  he  must  be  taken  to  have  con- 
sented that  the  assignee  should  hold 
both  mortgages,  with  his  legal  right 
unaffected  by  any  outside  arrange- 
ment between  the  mortgagor  and  the 
purchaser;  that  one  of  these,  rights 
would  be  that  any  money  reeeiv^ 
from  the  mortgagor  upon  the  fint 
mortgage  should  be  treated  not  as  a 
purchase  of  the  mortgage,  but  as  a 
payment,  so  as  to  enhance  the  value 
of  his  security  on  the  second. 

When  a  grantee  to  whom  the  prem- 
ises have  been  conveyed,  subject  to 
the  mortgage,  pays  the  same,  the  mort- 
gagor's obligation  is  canceled,  and 
while  the  grantee  may  keep  the  mort- 
gage alive  for  the  purpose  of  securing 
a  debt  incurred  by  him,  as  to  such 
debt  the  mortgagor  is  a  stranger;  and, ' 
if  he  pays  the  debt  thus  secured,  he 
is  not  entitled  to  subrogation,  since  he 
is  then  in  the  position  of  a  stranger 
paying  the  debt  of  another.  Union 
Bank  v.  Schneider  (1911)  70  Misc.  377, 
128  N.  Y.  Supp.  878.  Upon  appeal  the 
appellate  division  in  reversing  this 
judgment,  stated  additional  facts,  and 
held  that  the  mortgagor  was  not  a 
stranger  to  the  transaction;  but  the 
question  of  subrogation  did  not  arise. 
(1911)  147  App.  Div.  1, 131  N.  Y.  Supp. 
738. 

The  right  of  a  mortgagor  to  re- 
cover the  mortgaged  property  has 
been  denied  in  certain  forms  of  ac- 
tions. Thus,  the  right  of  one  of  two 
joint  mortgagors  of  chattel  properly, 
who  had  sold  his  interest  to  his  co- 
mortgagor,  who  assumed  the  payment 
of  the  debt,  to  be  subrogated  to  the 
lien  of  the  mortgage  upon  paying  the 
same  so  as  to  entitle  him  to  maintain 
his  claim  in  a  trial  of  the  right  of 
property,  was  denied  in  Allison  v.  Pat- 
tison  (1891)  96  Ala.  159,  11  So.  194. 
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It  is  stated  that,  by  the  agreement  be- 
tween the  mortgagors,  the  one  who 
purchased  the  interest  of  the  other 
became  bound  to  repay  the  seller  what 
he  had  paid  out,  but  that  obligation 


did  not  spring  out  of  the  original 
transaction  in  which  the  mortgage 
was  given ;  it  grew  out  of  a  subsequent 
contract,  and  the  mortgage  was  no  se- 
curity for  that.  W.  A.  E. 


STATE  OF  IDAHO 

V. 

NATIONAL  SURETY  COMPANY,  Respt. 
T.  C.  COFFIN,  Intervener,  Appt. 

Idaho  Supreme  Court  —  Deeember.  18,  1916. 
(29  Idaho,  670,  161  Pac.  1026.) 

AUemey  and  cUent  —  Uen  on  pubUe  fond  —  conflict  of  hws. 

1.  The  rii^t  to  enforce  an  attorney's  lien  against  the  proceeds  of  a 
judgment  in  favor  of  the  state,  in  this  jurisdiction,  depends  upon  con- 
stitutional and  statutory  provisions.  This  court  will  not  be  bound  by,  or 
follow,  decisions  of  appellate  courts  of  other  jurisdictions  in  the  enforce- 
ment of  attorneys'  liens  against  the  proceeds  of  a  judgment  in  favor  of 
the  state  and  in  the  custody  of  the  court,  where. such  decisions  are  directly 
in  conflict  with  the  Constitution  and  statutory  provisions  of  this  state. 

[See  note  on  this  question  beginning  on  page  274.] 


Sum  —  attorney  for  state. 

2.  Section  4900,  Rev.  Codes,  as 
amended  by  Sess.  Laws  1911,  chap. 
167,  p.  563,  fails  to  provide  for  an  at- 
toniQ^s  lien  in  favor  of  an  attorney 
who  appears  on  behalf  of  the  state, 
which  attaches  to  a  verdict,  report, 
decision,  or  judgment  in  favor  oi  the 
state,  or  to  the  proceeds  thereof.  Said 
statute  makes  no  reference  to  the  sov- 
ereign power  and  the  sovereign  is  not 
included  within  the  foregoing  stat- 
utory provisions,  either  by  express 
words  or  by  necessary  implication. 
Aa  the  government  of  the  state  is  es- 
tablished for  the  good  of  the  whole, 
and  can  only  be  supported  by  means 
of  its  revenues,'  courts,  in  the  con- 
struction of  general  laws,  will  not 
ordinarily  apply  to  the  state  such  as 
upon  tiieir  face  seem  to  have  been  in- 
tended only  to  declare  or  regulate  the 
rights  and  remedies  of  individuals  and 
which,  if  so  applied,  would  have  the 
effect  of  obstructing  the  speedy  col- 
lection of  the  public  revenues. 

Same  —  provision  for  payment. 

3.  Held,  that  no  equitable  lien  at- 
taches in  favor  of  an  attorney  for 
services  alleged  to  have  been  rendered 

Headnotes  by  BUDCB,  J. 


the  state  that  is  enforceable  against 
the  proceeds  of  a  judgment  in  the 
custody  of  the  court,  where  the  Con- 
stitution and  the  provisions  of  the 
statutes  in  express  terms  provide  the 
procedure  that  must  be  followed  in 
order  to  authorize  the  payment  of  any 
claim  against  the  state. 
Same  —  public  policy. 

4.  Section  18,  art.  4,  of  the  Constitu- 
tion, provides  that  "the  governor,  sec- 
retary of  state,  and  attorney  general 
shall  constitute  ...  a  board  of 
examiners,  with  power  to  examine  all 
claims  against  the  state,  except  sal- 
aries or  compensations  of  officers 
fixed  by  law,"  etc.  This  clause  of  the 
Constitution  is  supplemented  by  the 
statutes  (§  146,  Rev.  Codes,  as  amend- 
ed by  Sess.  Laws  1918,  chap.-  15,  p. 
58),  as  follows:  "It  shall  be  the  duty 
of  the  state  board  of  examiners  to  ex- 
amine all  claims  against  the  state,  ex- 
cept salaries  and  compensation  of 
officers  fixed  by  law.  ..."  All 
claims  of  whatever  character  against 
the  state  must  be  submitted  to  the 
state  board  of  examiners  for  their 
approval  or  rejection.  To  permit  state 
officers  to  be  harrassed  and  hindered 
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in  the  recovery  of  moneys  embezzled 
by  public  officials,  and  to  stop  such 
moneys  in  transitu  and  chargre  the 
same  with  an  attorney's  lien  for  al- 
leged services  rendered  the  state  in 
procuring  said  judgment,  would  be 
contrary  to  good  public  policy  and 
detrimental  to  the  due  administration 
of  the  affairs  of  the  state. 
State  —  creation  of  claim  bgaiiist. 

5.  Any  indebtedness  created  or  at- 
tempted to  be  created  against  the 
state,  by  a  state  officer  whose  duty  it 
is  under  the  law  to  represent  the  state 
in  an  action  to  recover  moneys  em- 


bezzled by  a  state  officer,  in  excess  of 
the  appropriation  made  to  such  officer, 
is  void. 
Same  —  audit  and  allowanee. 

6.  Held,  that  there  is  a  total  ab- 
sence of  constitutional  or  statutory 
authority,  authorizing  the  state  depos- 
itory board  to  create  an  indebtedness 
of  the  character  sought  to  be  recov- 
ered by  appellant  in  this  action,  and 
all  expenses  authorized  by  law  to  be 
incurred  by  said  board,  in  the  per- 
formance of  its  official  duty,  must  be 
audited  and  allowed  as  provided  by 
law,  by  the  state  board  of  examiners. 


(Sullivan,  Gh.  J.,  dissents.) 


Appeal  by  intervener  from  an  order  of  the  District  Court  for  Ada 
County  dissolving  a  temporary  restraining  order  and  refusing  to  take 
further  jurisdiction  of  proceedings  in  intervention  instituted  by  him  to 
enforce  an  attorney's  lien  against  the  proceeds  of  a  judgment  obtained 
by  the  state  for  services  rendered  it.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Richards  &  Haga,  V.  P.     state  of  Idaho  and  against  the  Na- 


Coffln,  and  T.  C.  Coffin  for  appellant. 

Messrs.  J.  H.  Peterson,  -  Attorney 
General,  A.  A.  Fraser,  and  J.  T.  Pence 
for  the  State. 

Messrs.  Ha^ilMey  &  Hawley  for  re- 
spondent. 

Budge,  J.,  delivered  the  opinion 
of  the  court : 

One  O.  V.  Allen  was  elected  at 
the  biennial  election  held  on  Novem- 
ber^, 1910,  to  the  office  of  state 
treasurer  of  the  state  of  Idaho  for 
the  years  1911  and  1912,  and  on  No- 
vember 5,  1912,  Allen  was  re-elected 
to  said  office  for  the  years  1913  and 
1914.  The  National  Surety  Com- 
pany of  New  York,  to  insure  tiie 
faithful  performance  of  all  the 
duties  of  die  office  of  state  treasurer 
by  Allen,  furnished  a  bond  to  the 
state  of  Idaho  in  the  penal  sum  of 
$200,000,  During  Allen's  terms  of 
office  as  such  state  treasurer  he 
embezzled  from  the  state  of  Idaho 
large  sums  of  money  that  came  into 
his  hands.  Suit  was  brought  by  the 
state  of  Idaho,  as  plaintiff,  against 
the  National  Surety  Company,  a 
corporation,  as  defendant,  in  the 
district  court  of  the  third  judicial 
district,  to  recover  the  moneys  so 
embezzled,  which  resulted  in  a  judg- 
ment being  .entered  in  favor  of  the 


tional  Surety  Company  in  the  sum 
of  $145,264.34,  and  it  was  further 
ordered  in  said  judgment  that  the 
state  of  Idaho  do  hold  and  retain, 
in  addition  to  said  sum  of  $146,- 
264.34,  the  pajrments  made  to  the 
state  depository,  board  of  the  state 
of  Idaho  by  and  on  behalf  of  the 
Bank  of  Nampa,  namely,  $7,414,  to- 
gether with  costs  and  disburse- 
ments incurred  in  the  action, 
amounting  to  the  sum  of  $648.25. 

The  appellant  herein  appeared  as 
one  of  the  attorneys  for  tiie  state  in 
the  trial  of  said  cause  in  the  dis- 
trict court.  Shortly  after  the  entry 
of  the  above-:mentioned  judgment, 
appellant,  upon  learning  tiiat  the 
National  Surety  Company,  through 
its  attorneys,  was  about  to  pay  to 
the  state  depository  board  the 
amount  of  the  judgment  recovered, 
and  thereby  procure  a  satisfaction 
thereof,  made  and  filed  his  applica- 
tion in  ttie  district  court  wherein 
said  judgment  was  rendered,  for 
permission  to  file  a  complaint  in  In- 
tervention, wherein  he  sought  to 
subject  a  portion  of  said  judgment 
to  the  payment  of  his  attorney's, 
fees,  alleged  in  his  complaint  in  in- 
tervention to  be  due  him  for  serv- 
ices rendered  to  the  state  in  pro- 
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curinsT  said  judgment,  and  for  cer- 
tain costs  and  exi)enditure8  made  by 
him,  alleged  to  have  been  incurred 
in  connection,  with  the  preparation 
and  trial  of  said  cause.  Permission 
was  granted  to  'appellant  by  the 
trial  judge  to  file  his  complaint  in 
intervention  and  his  affidavit  in 
support  tiiereof ,  whereupon  the  trial 
court  granted  a  t^nporary  injunc- 
tion, wherein  it  was  ordered  that 
the  National  Surely  Company,  its 
attorneys,  and  each  and  all  of  them, 
were  temporarily  restrained  from 
paying,  either  to  the  state  or  its 
representatives,  the  entire  amount 
of  said"  judgment^  and  directed  that 
so  much  thereof  as  appellant  claimed 
was  due  him  for  legal  services  ren- 
dered, to  wit,  $12,500,  together  with 
fees  and  expenditures  alleged  to 
have  been  incurred  by  appellant  in 
connection  with  the  preparation  and 
trial  of  said  cause,  namely,  $1,556- 
.93,  be  retained  by  counsel  for  said 
National  Surety  Company  until 
the  further  order  of  the  court.  The 
foregoing  order  was  made  on  the 
loth  day  of  September,  1916.  On 
the  same  date,  the  state  of  Idaho, 
by  its  attorney  g^ieral,  J.  H.  Peter- 
son, and  A.  A.  Fraser,  Esq.,  and  J. 
T.  Pence,  Esq.,  moved,  upon  the 
minutes  of  the  court,  to  dissolve  the 
temporary  restraining  order,  there- 
tofore issued.  Said  motion  came 
on  for  hed.ring  before  tiie  court,  the 
state  of  Idaho  being  represented  by 
the  attorneys  heretofore  named; 
Messrs.  Hawley  &  Hawley  appear- 
ing as  counsel  for  the  National 
Surety  Company,  and  Messrs.  Rich- 
ards &  Haga, -and  V.  P.  Coffin,  Esq., 
and  T.  C.  Coffin,  Esq.,  appearing  as 
counsel  for  intervener.  Said  mo- 
tion was  argued  by  counsel  for  the 
respective  parties  and  taken  under 
advisement. 

On  September  19th  the  appellant, 
by  his  attorneys,  moved  the  court 
for  permission  to  file  an  amended 
complaint  in  intervention;  said 
motion  being  supported  by  his  affi- 
davit, which  motion  was  granted 
by  the  court.  Whereupon  the 
amended  complaint  in  intervention 
and  affidavit   were   filed.    On   the 
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same  day  the  trial  court  entered  an 
order:  "that  the  temporary  re- 
straining order  theretofore  issued 
should  be  vacated  and  the  money 
should  be  permitted  to  be  paid  to 
the  state  depository  board ;  that  the 
court  should  order  the  state  deposi- 
tory board  to  then  deposit  the 
amount  of  $14,056.93  in  a  special 
fund  in  the  state  treasury,  to  be 
designated  as  State  of  Idaho  v.  Na- 
tional Surety  Company  Fund,  to  be 
kept  in  such  fund  until  tihe  peti- 
tioner's claim  is  acted  on  in  due 
course,  or  until  further  orders  of 
the  court;  .  .  .  that  tiie  balance 
of  the  proceeds  of  said  judgment  be 
paid  to  the  state  depository  board 
and  by  them  into  the  public  treasury 
of  the  state  of  Idaho ;  that  the  plain- 
tiff and  defendant  be  not  required 
to  answer  the  petition  of  interven- 
er herein ;  that  this  court  entertain 
no  further  jurisdiction  in  said  case 
other  than  such  as  may  be  necessary 
to  carry  "this  order  into  effect." 

It  was  further  provided  in  said 
order  tiiat,  whereas  it  appeared  to 
the  court  that  the  petitioner  would 
perfect  an  immediate  appeal  from 
the  order  to  the  supreme  court,  that 
said  order  is  an  appealable  order, 
that  one  ground  of  such  appeal  will 
be  that  the  court  should  have  or- 
dered the  sum  of  $14,056.93  of  the 
proceeds  of  said  judgment  paid  in- 
to l^at  court,  and  should  then  have 
proceeded  to  try  the  issues  between 
the  petitioner  and  the  state  of  Idaho 
as  to  whether  the  state  should  be 
compelled  to  pay  petitioner  for  legal 
services  rendered  and  expenses  in- 
curred, out  of  the  proceeds  of  the 
judgment  in  favor  of  the  state,  and, 
if  so,  how  much,  and  that  "whereas 
the  petitioner  has  applied  to  this 
court  for  a  stay  of  the  judgment 
entered  herein,  pending  the  deter- 
mination of  his  appeal,  so  far  as 
the  same  relates  to  the  payment 
of  said  sum  of  $14,056.93  into  the 
special  fund  in  the  state  treasury, 
whereas  it  appears  possible  that  in 
the  event  said  sum  is  paid  into  the 
state  treasury,  even  tiiough  it  be 
into  a  special  fund,  said  appeal 
would  be   fruitless   so   far   as  the 
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question  just  above  mentioned  is 
concerned,  now,  therefore,  for  the 
purpose  of  keeping  said  amount  of 
$14,056.93  in  statu  quo  imtil  said 
appeal  is  perfected  and  the  matter 
comes  within  the  jurisdiction  of  the 
supreme  court,,  it  is  hereby  ordered 
that  a  stay  of  proceedings  be  and  is 
hereby  granted  until  12  o'clock 
noon,  Saturday,  September  23, 1916, 
as  to  tiiat  portion  of  this  order 
which  requires  $14,056.93  of  the 
proceeds  of  said  judgment  to  be 
paid  to  the  state  depository  board 
and  by  said  board  to  be  paid  into  a 
special  fund  in  the  state  treasury, 
and  the  operation  of  this  order, 
.  .  .  to  that  extent  and  to  that 
extent  only,  is  suspended  for  that 
length  of  time."  Said  order  further 
provided  tiiat  appellant  should  im- 
mediately perfect  his  appeal  to  the 
supreme  court,  and  furnish  an  un- 
dertaking on  such  appeal.  Where- 
upon counsel  for  intervener  duly 
perfected  an  appeal  to  tiiis  court 
from  the  order  made  and  entered  in 
the  district  court,  on  September  21, 
1916. 

After  the  appeal  had  been  duly 
perfected,  T.  C.  Coffin,  Esq.,  inter- 
vener below  and  appellant  here, 
made  an  application  for  an  order 
that  the  fund  heretofore  referred  to 
be  kept  within  the  control  and  ju- 
risdiction of  this  court  until  the 
appeal  be  determined.  Thereupon 
this  court,  upon  the  filing  of  a  good 
and  sufficient  bond,  made  an  order 
to  John  W.  Eagleson,  as  state 
treasurer  of  the  state  of  Idaho,  that 
he,  as  state  treasurer,  receive  said 
amount  of  $14,056.93  from  the  de- 
fendant, and  deposit  and  hold  the 
same  in  a  special  fund,  subject  to 
the  orders  of  this  court. 

This  appeal  is  prosecuted  from 
the  order  of  the  district  court,  dis- 
solving the  temporary  restraining 
order  heretofore  referred  to,  and 
refusing  to  take  further  jurisdic- 
tion of  the  proceedings  in  interven- 
tion instituted  by  the  appellant. 
For  a  reversal  of  said  order,  the 
appellant  assigns  and  relies  upon 
the  following  assignments  of  error : 

1.  The  court  erred  in  that  it  or- 


dered and  adjudged  that  said  tem- 
porary restraining  order  be  vacated 
and  dissolved.  The  court  also  erred 
in  that  it  did  not  grant  the  prayer 
of  the  amended  complaint  in  inter- 
vention that  said  temporary  re- 
straining order  be  continued  in  full 
force  and  effect,  pending  the  final 
judgment  of  the  court  herein. 

2.  The  court  erred  in  that  it  or- 
dered and  adjudged  that  the  defend- 
ant pay  the  full  amount  of  said 
judgment  to  the  state  depository 
board.  The  court  also  erred  in  that 
it  did  not  grant  the  prayer  of  the 
amended  complaint  in  intervention, 
that  said  defendant  National  Surety 
Company,  a  corporation,  and  its  at- 
torneys, Hawley  &  Hawley  and 
James  H.  Hawley,  Esq.,  their  serv- 
ants and  agents,  and  each  and  all  of 
them,  be  ordered  to  forthwith  de- 
posit with  the  clerk  of  said  court 
said  sum  of  $14,056.93,  proceeds  of 
said  judgment,  there  to  await  the 
further  orders  of  said  court. 

3.  The  court  erred  in  that  it  or- 
dered and  adjudged  that  the  plain- 
tiff and  defendant  be  not  required 
to  answer  the  petition  of  intervener 
herein.  The  court  also  erred  in  that 
it  did  not  grant  the  prayer  of  the 
amended  complaint  in  intervention 
that  all-  parties  herein  who  have  or 
claim  to  have  interests  or  rights  ad- 
verse to  this  intervener  be  required 
to  answer  the  amended  complaint 
in  intervention  within  ten  days  of 
the  service  upon  them  or  their  at- 
torneys of  the  same. 

4.  The  court  erred  in  that  it  or- 
dered and  adjudged  that  said  court 
entertain  no  further  jurisdiction  in 
said  cause  other  than  such  as  might 
be  necessary  to  carry  the  order  ap- 
pealed from  into  effect. 

The  question  presented  to  this 
court  upon  the  record  in  this  case 
is,  in  substance  and  effect:  Con- 
ceding for  the  purposes  of  this  case 
that  there  is  no  fund  or  appropri- 
ation in  the  state  treasury  out  of 
which  the  attorney's  fee  and  ex- 
penses, necessarily  incurred  in  ob- 
taining   the    judgment    heretofore 
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stopped  in  transitu  hj  order  of  the 
court,  and  charged  while  in  the 
custody  of  the  law  with  the  pasrment 
of  the  attomej^s  fees  'and  costs  in- 
curred in  creating  the  fund,  by  as- 
serting an  attorney's  lien  against 
it? 

As  we  view  it,  if,  under  the  Con- 
stitution and  statutes  of  this  state, 
an  attorney's  lien  for  services  ren- 
dered the  .  state  may  be  asserted 
against  funds  arising  from  a  judg- 
ment procured  in  favor  of  the  state, 
the  trial  court  erred  in  dissolving 
the  temporary  injunction,  in  refus- 
ing to  retain  jurisdiction  of  the 
case,  and  refusing  to  require  the 
state  of  Idaho  and  the  National 
Surety  Company  to  answer  the 
amended  complaint  in  intervention 
of  Ihe  appellant  herein.  The  vari- 
ous assignments  of  error  heretofore 
stated,  being  all  directed  to  the 
above  propositions,  may  be  consid- 
ered collectively. 

At  the  outset  it  may  be  conceded 
that  if  this  were  an  action  between 
individuals  or  private  corporations, 
and  notice  were  duly  given  to  the 
judgment  debtor  as  proArided  by 
law,  the  fund  arising  from  the  judg- 
ment would  be  subject  to  and 
chargeable  with  the  attorney's  fee, 
and  the  same  would  be  ua  enforce- 
able lien  against  the  proceeds  of 
said  judgment,  together  with  costs 
and  expenses  incurred  in  obtaining 
the  same.  Kerns  v.  Washington 
Water  Power  Co.  24  Idaho,  525, 135 
Pac.  70. 

It  will,  therefore,  be  unnecessary 
for  us  to  discuss  that  particular 
phase  of  this  case,  and  we  will  con- 
fine ourselves  to  the  question  of 
the  application  of  attorneys'  liens 
against  the  state  or  funds  belonging 
to  it.  In  doing  so,  we  are  not  un- 
mindful of  the  numerous  cases  that 
have  been  cited  by  able  counsel  in 
their  brief  and  so  earnestly  argued 
upon  presentation  of  this  cause,  for 
the  purpose  of  establishing  ^e  right 
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a  lien  upon  the 
proceeds  of  a  judg- 
m«[it  in  favor  of 
his  client,  for  his 
fees  and  necessary 
and  proper  ex- 
penses, even  where  the  client  is  the 
sovereign.  There  were  a  number  of 
cases  cited  by  counsel  in  their  brief 
which  would  seem  to  bear  out  their 
theory,  in  the  absence  of  constitu- 
tional provisions  and  statutory  en- 
actments directly  in  conflict  with 
the  doctrine  announced  therein. 
Upon  examination  we  find  some  of 
these  cases  are  not  in  point,  for  the 
reason  that,  prior  to  the  employ- 
ment of  the  attorneys  who  repre- 
sented the  sovereign,  necessary  ap- 
propriations were  made  by  the  leg- 
islature to  meet  the  expenses  and 
attorneys'  fees,  in  advance  of  the 
services  rendered  and  expenses  in- 
curred. In  other  cases  attorney's 
retaining  liens  have  been  upheld 
upon  the  theory  that  these  liens  ex- 
isted from  the  necessities  of  com- 
merce and  the  necessities  of  the 
public  service.  In  our  opinion  the 
right  to  enforce  a  lien  of  the  charac- 
ter sought  to  be  enforced  in  this 
case,  if  any  exists,  against  the  state 
in  this  jurisdiction,  must  depend 
upon  constitutional  and  statutory 
authority,  and  we  are  not  inclined 
to  follow  the  decisions  of  appellate 
courts  or  other  states -where  they 
directly  conflict  with  the  Constitu- 
tion and  statutory  provisions  of 
our  own  commonwealth. 

The  common  law  as  to  the  com- 
pensation of  attorneys  has  been 
abrogated  in  this  state  by  statute, 
and  is  now  a  matter  of  contract, 
either  express  or  implied.  Section 
4900,  Rev.  Codes,  as  amended  by 
the  Session  Laws  of  1911,  chap.  167, 
p.  563,  is  as  follows:  "The  meas- 
ure and  mode  of  compensation  of 
attorneys  and  counselors  at  law  is 
left  to  the  agreement,  express  or 
implied,  of  the  parties,  which  is  not 
restrained  by  law.  From  the  com- 
mencement of  an  action,  or  the 
service  of  an  answer  containing  a 
counterclaim,  the  attorney  who  ap- 
pears for  a  party  has  a  lien  upon 
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his  client's  cause  of  action  or  coun- 
terclaim, which  attaches  to  a  ver- 
dict, report,  decision  or  judgment 
in  his  client's  favor  and  the  pro- 
ceeds thereof  in  whosoever  hands 
they  may  come;  and  cannot  be  af- 
fected by  any  settlement  between 
the  parties  before  or  after  judg- 
ment ;  but  parties  to  actions  or  pro- 
ceedings are  entitled  to  costs  and 
disbursements,  as  hereinafter  pro- 
vided." 

The  foregoing  statutory  pro- 
vision fails  to  provide  for  an  at- 
torney's lien  in  favor  of  an  attorney 
who  appears  on  behalf  of  the  state, 
which  attaches  to  a  verdict,  report, 
decision,  or  judg- 
ment in  favor  of 
the  state,  or  to  the 
proceeds  thereof.  In  other  words, 
the  statute  makes  no  reference  to 
the  sovereign  power,  and  the  sov- 
ereign is  not  included  within  the 
foregoing  statutory  provision,  ei- 
ther by  express  woi?ds  or  by  neces- 
sary implication. 

In  the  case  of  Hendrick  v.  Posey, 
104  Ky.  8,  45  S.  W.  525,  46  S.  W. 
702,  it  appeared  that  appellant  was 
attorney  general  of  the  state  of 
Kentucky  from  September  7,  1891, 
to  January  6,  1895,  and  as  such, 
during  that  time,  instituted  suits 
against  the  Kentucky  Midland 
Railway  Company  and  recovered 
judgments  •aggregating  $11,000; 
that  appellant  had  said  judgments 
made  a  prior  lien  in  favor  of 
the  state;  that  the  property  of 
the  railway  company  was  sold 
after  the  expiration  of  appel- 
lant's term  of  office ;  that  the  master 
commissioner  under  the  order  of 
the  court  was  directed  to  pay  to  the 
commonwealth  $7,578.65,  its  pro 
rata  share  of  said  judgment;  that 
appellant,  believing  that  he  had  a 
right  so  to  do,  received  the  money 
from  the  commissioner  as  the  at- 
torney for  the  commonwealth,  and 
contended  that,  inasmuch  as  the 
auditor  and  governor  had  refused  to 
fix  the  amount  of  his  compensation 
according  to  statute,  he  had  a  right 
to  receive  and  retain  the  money  paid 
him  by  appellee,  and  that  he  had  a 


special  lien  thereon  by  virtue  of  § 
107,  Ky.  Stat.  The  supreme  court 
of  Kentucky  did  not  agree  with  his 
contention,  but  to  the  contrary  held 
that  §  107,  Ky.  Stat,  (which  is  sim- 
ilar.to  §  4900,  Rev.  Codes,  as  amend- 
ed, supra),  had  no  application  to 
the  commonwealth,  and  cited  in  sup- 
port thereof  Com.  v.  Cook,  8  Bush, 
220,  8  Am.  Rep.  456,  where  the 
court  held  that:  "The  common- 
wealth is  not  embraced  by  an  act 
which  is  made  to  operate  between 
individuals,  unless  there  is  some- 
thing in  the  act  which  shows  an  in- 
tention to  subject  the  state  to  the 
same  rule.  ...  As  the  govern- 
ment of  the  state  is  established  for 
the  good  of  the  whole;  and  can 
only  be  supported  by  means  of  its 
revenues,  courts  in  the  construction 
of  general  laws  will  not  ordinarily 
apply  to  the  state  such  as  upon  their 
face  aeem  to  have  been  intended 
only  for  declaring  or  regulating  the 
rights  and  remedies  of  private  in- 
dividuals, and  which,  if  so  applied, 
will  have  the  effect  of  obstructing 
.  .  .  •  speedy  collection  of  the  pub- 
lic dues."  Divine  v.  Harvie,  7  T.  B. 
Mon.  439,  at  page  443,  18  Am.  Dec. 
194. 

This  rule  of  law  the  court  in  its 
opinion  held  to  be  founded  "not  only 
upon  the  highest  public  policy,  but 
as  warranted  by  the  firmly  estab- 
lished maxim  'that  general  statutes 
do  not  bind  the  sovereign,  unless 
expressly  mentioned  in  them.'  Laws 
are  prima  facie  made  for  the  gov- 
ernment of  the  citizen,  and  not  of 
the  state  herself."  Com^n  v. 
State,  38  Ark.  601. 

The  appellant  is  seeking  to  recov- 
er an  alleged  indebtedness  due  him, 
or,  in  other  words,  to  enforce  a 
claim  against  the  state,  and  it  is  im- 
materifd  that  the  moneys  out  of 
which  he  seeks  to  compensate  him- 
self have  not  yet  found  their  way 
into  the  state  treasury.  It  is  a 
claim  against  the  state  neverthe- 
less. It  is  quite  evident  that  a  debt 
cannot  be  recovered  against  the 
state  under  any  general  statute 
regulating  the  recovery  of  debts,  un- 
less the   statute  by  express  terms 
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or  necessary  implication  authorizes 
such  a  procedure.  "It  is  a  settled 
nk  that  in  general  statutes  which 
regulate  the  recovery  of  debts  the 
government  is  not  bound  unless  they 
are  made  applicable  to  it  in  express 
terms  or  by  necessary  implication." 
This  is  no  invidious  or  prerogative 
right,  but  a  rule  founded  on  well- 
ascertained  public  poli(^,  necessary 
to  protect  the  public  interest  against 
the  negligence  of  public  officers,  and 
especi^  to  guaixl  the  public  reve- 
nue. It  is  a  rule  adopted  in  many 
if  not  all  of  ihe  states,  and  ],  ob- 
ably  in  most  other  countries,  and 
has  been  sanctioned  by  repeated 
judicial  decisions.  United  States  v. 
Wilson,  8  Wheat  256,  5  L.  ed.  611 ; 
United  States  v.  Hoar,  2  Mason, 
314,  Fed.  Cas.  No.  15,373;  United 
States  ¥.  Greene,  4  Mason,  433,  Fed. 
Cas.  No.  15,258;  United  States  v. 
Hewes,  Crabbe,  307,  Fed.  Cas.  No. 
13,359;  Stoughton  v.  Baker,  4  Mass. 
328,  3  Am.  Dec.  236;  People  v. 
Rossiter,  4  Cow.  143 ;  Com.  v.  Bald- 
win, 1  Watts,  54,  26  Am.  Dec.  33; 
Rex  V.  Allen,  15  East,  340, 104  Eng. 
Reprint,  873. 

This  same  principle  is  announced 
in  the  case  of  Wood  v.  State,  125 
Ind.  219,  25  N.  E.  190,  where  the 
court  held  that  "the  law  will  not 
permit  the  administration  of  gov- 
ernmental affairs  to  be  embarrased 
by  the  seizure  of  public  property  or 
public  funds  to  pay  debts  due  in- 
dividuals." 

The  proceeds  of  the  judgment  re- 
covered against  the  National  Surety 
Company  is  a  public  fund,  which 
bad  been  embezzled  by  a  public  of- 
ficial, and  recovered  back.  It  be- 
longs to  the  state,  and  it  is  out  of 
this  fund  that  appellant  seeks  the 
payment  of  the  claim  which  he  con- 
tends is  due  him,  and  insists  that 
bis  claim  became  a  lien  and  enforce- 
able as  such  against  the  moneys  of 
the  state,  and  that  he  has  a  right 
to  stop  this  money  in  transitu  and 
subject  it  to  his  lien  before  it 
^hes  the  state  treasury;  that  his 
n^t  to  have  a  portion  of  said  fund 
paid  to  him  by  order  of  the  court  is 
iwt  limited  by  the  provisions  of  § 
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4900,  Rev.  Codes,  as  amended,  su- 
pra, but  that  he  has  an  equitable 
lien,   which   should  a»me-p»o- 
be  enforced  by  the  Ttat*.  fo>        t 
trial    court,  whose  '•'^«*- 
duty  it  is  to  protect  its  officers  in 
the  matter  of  l^e  pasmient  to  them 
of  such  fees  and  disbursements  as 
may  be  found  to  be  due  them  by  the 
court.    With  this  contention  we  are 
not  in  accord,'  for  the  reason  that  no . 
equitable  lien  attaches  in  favor  of 
the  appellant  where  the  Constitu-. 
tion  and  statutes  in  express  terms 
provide  an  adequate  remedy  and 
where  the  procedure  ioj>  pursuing 
this  remedy  is  expressly  provided 
it  must  be  followed  in  order  to  au- 
thorize the  payment  of  any  .claim 
against  the  state. 

Section  18,  art.  4,  of  the  Constitu- 
tion provides  that  "the  governor, 
secretary  of  statc^  and  attorney 
general  shall  constitute  ...  a 
board  of  examiners,  with  power  to 
examine  all  claims  against  the 
state,  except  salaries  or  compensa- 
tions of  officers  fixed  by  law.  ..." 

This  clause  of  the  Constitution  is 
supplemented  by  the  statutes  (§ 
146,  Rev.  Codes,  as  amended  by 
Sess.  Laws  1913,  chap.  15,  p.  58), 
as  follows :  "It  shall  be  the  duty  of 
the  state  board  of  examiners  to  ex- 
amine all  claims  [against  the  state], 
except  salaries  and  compensation  of 
officers  fixed  by  law.  .  .  .  The 
board  may  approve  or  disapprove 
any  claim  or  demand  against  the 
state,  or  any  item  thereof,  or  may 
recommend  a  less  amount  in  pay- 
ment of  the  whole,  or  any  item 
thereof,  and  a  decision  of  a  major- 
ity of  the  members  shall  stand  as 
the  decision  of  the. board." 
The  above  section's  of  the  Consti- 
tution and  statutes  require  all 
claims  against  the  state  of  an  un- 
liquidated charac- 
ter to  be  submitted  jSi^"*""  . 
to  the  state  board 
of  examiners  for  approval  or  rejec- 
tion. 

To  adopt  a  different  rule  in  tills 
case  or  any  case,  no  matter  how 
just  the  claim  might  be,  to  permit 
state  officers  to  be  harassed  and 
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hindered  in  the  recovery  'of  moneys 
embezzled  by  public  officials,  by  way 
of  attorneys'  liens  for  services  al- 
lefired  to  have  been  .  rendered  the 
state,  would  be  contrary  to  good 
public  policy  and  detrimental  to  the 
due  administration  of  the  affairs  of 
the  government. 

But  even  if  the  position  taken  by 
learned  counsel  were  correct,  there 
must  be  a  valid  claim.  The  lien  is 
merely  ancillary  to  the  claim.  If 
there  is  no  valid  claim  there  can  be 
no  lien. 

It  is  quite  evident  that  the  appel- 
lant must  4%ly  upon  a  contract  of 
employment,  either  by  the  attorney 
general  or  the  state  depository 
board,,  or  botii.  That  being  true, 
it  becomes  necessary  to  determine 
to  what  extent  these  officials  may 
bind  fhe  state  for  the  payment  of 
claims  made  against  it  for  such 
services  rendered  as  the  appellant 
seeks  to  recover  for. 

Section  1827,  Rev,  Codes,  pro- 
vides: "The  state  auditor  and  at- 
torney general  may  employ  other 
counsel  than  the  county  attorney, 
and  the  expenses  must  be  paid  out 
of  the  state  treasury." 

Section  18,  art.  7,  of  the  Consti- 
tution provides  that  "no  money 
shall  be  drawn  from  the  treasury, 
but  in  pursuance  of  appropriations 
made  by  law." 

The  latter  clause  of  §  1827,  su- 
pra, namely,  "...  and  the  ex- 
penses must  be  paid  out  of  the  state 
treasury,"  this  court  held  in  the 
case  of  Kingsbury  v.  Anderson,  5 
Idaho,  771,  51  Pac.  744,  did  not 
make  an  appropriation  for  the  pay- 
ment of  such  services,  and  in  the 
absence  of  an  appropriation  the  au- 
ditor properly  refused  to  issue  a 
state  warrant  in  payment  for  legal 
services  of  counsel  employed  by  the 
state  auditor,  under  the  provisions 
of  §  1827,  supra. 

Therefore,  if  appellant's  contract 
of  employment  was  made  with  the 
attorney  general  it  must  have  been 
understood  by  appellant  that  it  was 
in  pursuance  of  an  appropriation 
made  by  law.  It  will  be  recalled 
tliat  the  legislature  convened  in  reg- 


ular session  subsequent  to  the  dis- 
covery of  the  embezzlement  of  the 
state  funds  by  Allen,  and  the  pre- 
sumption ia  tiiat  they  made  ample 
provisions  for  the  pasonent  of  such 
expenses  as  would  necessarily  be  in- 
curred in  recovering  the  moneys  so 
embezzled.  The  l^slature,  at  its 
biennial  session  in  1915,  miade  an 
appropriation  for  the  attorney  gen- 
eral's oflSce,  for  that  and  the  ensu- 
ing year,  of  $29,200,  for  the  pay- 
ment of  the  skliiry  of  Hhe  attorney 
general,  the  salary  of  assistant  at- 
torneys, stenographers,  and  other 
expenses,  and  provided  in  said  act, 
among  other  things,  that  "any  in- 
debtedness created,  or  attempted  to- 
be  created,  against  the  state  .  .  . 
in  violation  of  the  provisions  of 
this  act  or  any  indebtedness  at- 
tempted to  be  created  agaivt  the 
state  ...  in  excess  of  the 
proper  appropria-  „.,^„^,. 
tion,  whether  made  •<  eiatm 
by  this  act  or  by  •«•»»•*• 
other  provisions  of  law,  shall  be 
void."  Sess.  Laws  1915,  chap.  159, 
§  6,  p.  350. 

It  is,  therefore,  quite  evident  tiiat 
the  attorney  general  was  without 
authority  to  create  any  indebted- 
ness against  the  state  in  excess  of 
the  appropriation  for  his  office,  and 
if  there  was  no  appropriation  out 
of  which  the  claim  of  tiie  appellant 
could  be  paid,  any  attempt  to  create 
an  indebtedness  in  favor  of  appel- 
lant by  the  attorney  general,  if  the 
attorney  general  did  attempt  to 
create  any  indebtedness  against  the 
state  in  excess  of  his  appropriation, 
would  be  absolutely  void. 

An  examination  of  the  statutes 
with  reference  to  the  duties  of  the 
state  depository  board  convinces  us 
at  once  that  there  is  a  total  absence 
of  statutory  or  any  authority  given 
it,  whereby  it  is  authorized  to  create 
an  indebtedness   of  the   character 
sought    to    be    en- 
forced by  tile  appel-  aSitJTo^l^,.. 
lant,  and  such  ex- 
penses -as  they  are  authorized  to  in- 
cur in  connection  with  the  perform- 
ance of  their  duties  as  members  of 
such  board,  and  in  carrying  out  the 
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provisions  of  tiie  statutes  defining 
their  powers  aad  duties,  must  be 
audited  and  allowed  as  provided  by 
law,  by  tiie  state  board  of  examin- 
ers, and  paid  out  of  the  general 
fund  of  the  state. 

From  what  has  been  said  it  fol- 
lows that  the  attorney  general 
would  be  without  authority  to  em- 
ploy appellant,  and  therel^  charge 
the  state  with  a  claim  for  services 
rendered  in  excess  of  the  appropri- 
ation made  for  his  oflSce  for  the 
years  1915  and  1916 ;  but  admitting 
that  the  attorney  general  had 
anthority  to  employ  appellant,  un- 
der the  constitutional  and  stat- 
utory provisions  heretofore  cited, 
the  claim  for  services  rendered, 
being  one  against  the  state,  and 
not  being  a  fixed  salary,  would 
necessari^  have  to  be  submitted 
to  the  state  board  of  examiners  for 
allowance  or  rejection. 

The  presumption  is  that  the  state 
will  pay  all  valid  claims  properly 
presented  against  it,  and  for  that 
purpose  has  provided  a  method 
whereby  all  claims  against  the  state 
may  be  presented  to  a  constitutional 
board  with  exclusive  power  to  ex- 
amine, audit,  and  allow  such  claims, 
in  whole  or  in  part,  as  are  found  to 
be  legal  charges  against  the  state, 
and,  as  was  announced  by  this  court 
m  the  case  of  Rathbun  v.  State,  15 
Idaho,  273,  97  Pac.  335,  a  laborer  or 
materialman  may  have  a  claim 
against  the  state  within  the  mean- 
ing of  that  term,  and  yet  be  en- 
titied  to  no  lien  to  secure  the  pay- 
ment of  the  same.  That  is,  in  our 
opinion,  the  position  that  appellant, 
as  well  as  all  other  claimants 
against  the  state,  occupies,  under 
the  Constitution  and  laws  of  this 
state.  They  must  present  their 
claims  to  the  properly  constituted 
board  for  allowance  or  rejection,  or 
for  Hie  procurement  of  a  recom- 
mendatory judgment  for  submis- 
sion to  the  legislature. 

From  what  has  been  said  it  fol- 
lows that  the  trial  court  did  not  err 
in  refusing  to  continue  in  full  force 
and  effect  the  temporary  restrain- 
ing order  issued  and  heretofore  re- 
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f erred  to.^nd  requiring  the  Na- 
tional Surety  Company  and  its  at- 
torneys to  deposit  with  the  derk  of 
said  court  the  sum  of  $14,056.93,  a 
portion  of  the  proceeds  of  the  judg- 
ment recovered  in  favor  of  the 
state,  and  to  require  the  state  and 
the  National  Surety  Company  to  an- 
swer the  amended  complaint  in  in- 
tervention of  the  appellant.  The 
order  of  this  court  heretofore  made, 
directing  that  John  W.  Eagleson,  as 
state  treasurer,  receive  said  sum  of 
$14,056.98  from  the  National  Surety 
Company,  and  place  the  same  in  a 
special  fund,  subject  to  the  order  of 
this  court,  as  directed  in  its  order  of 
September  22,  1916,  is  hereby  va- 
cated, and  the  state  treasurer  di- 
rected to  place  the  above-mentioned 
sum  into  the  proper  fund  as  pro- 
vided by  law. 

The  judgment  of  the  trial  court  i^ 
affirmed.  Costs  are  awarded  to  re- 
spondent. 

Morgan,  J.,  concurs. 

SolliTan,  Ch.  J.,  dissenting: 

I  am  unable  to  concur  in  the  con- 
clusion reached  by  the  majority  of 
the  court.  The  majority  opinion 
proceeds  upon  the  theory,  as  I  un- 
derstand it,  that,  under  certain  con- 
stitutional provisions  and  under  the 
laws  of  this  state,  an  attorney  who 
has  been  engaged  to  prosecute  a 
claim  in  favor  of  the  state,  and  ob- 
tains judgment  for  the  state,  has 
not  an  equitable,  charging  lien 
against  said  judgment  before  it  is 
paid  over  to  the  state. 

The  lien  claimed  in  this  case  is 
not  claimed  under  the  Attorneys' 
Lien  Law  of  the  state,  and  the  main 
question  to  be  determined  is  wheth- 
er the  attorney  is  entitled  to  the 
payment  of  a  reasonable. attorney's 
fee  for  the  services  rendered  in  pro- 
curing a  judgment  amounting  to 
nearly  $154,900  in  favor  of  the 
state.  Tiie  amount  of  an  attorney's 
fee  is  not  involved  in  this  appeal. 

If  it  were  held  on  this  appeaJ  that 
the  attorney's  fee  and  certain  costs 
were  payable  out  of  the  proceeds  of 
said  judgment,  the  matter  would 
then  have  to  be  sent  back  to  the  dis- 
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trict  court  to  determine  the  value  of 
the  attorney's  services. 

In  limine,  since  the  matter  in- 
volved in  this  case  has  been  inject- 
ed largely  into  the  politics  of  the 
last  campaign,  and  great  injustice 
done  the  appellant  by  reason  of  mis- 
representations made,  as  has  ap- 
peared from  the  public  press  of  the 
state  and  otherwise,  I  shall  state  the 
fabts  involved  in  considerable  detail 
and  the  law  applicable  to  those 
facts. 

The  main  action  against  the 
surety  company  by  the  state  to  re- 
cover the  loss  occasioned  by  the  de- 
falcation on  Allen's  official  bond 
■was  commenced  in  November,  1915. 
It  appears  from  the  record  that  ap- 
pellant was  employed  as  special 
counsel  for  the  state  in  said  matter 
on  or  about  the  15th  day  of  Decem- 
ber, 1915,  by  the  attorney  general 
and  the  state  depository  board  of 
the  state  of  Idaho.  At  the  time  of 
said  emplojonent  the  compensation 
of  appellant  was  not  fixed,  but  it 
was  mutually  understood  that  he 
should  be  paid  the  reasonable  value 
of  his  services.  He  began  his  work 
under  such  emplojmient  about  the 
17th  day  of  December,  1915,  and 
was  engaged  therein  practically 
without  intermission  from  said  date 
until  the  22d  day  of  July,  1916.  In 
the  course  of  his  employment,  he 
worked  under  the  direction  of  the 
state  depository  board,  and,  pur- 
suant to  directions  received  by  him 
from  said  board,  he  was  permitted 
to  have  the  assistance  of  a  former 
deputy  state  treasurer,  who  was 
then  confined  in  the  stete  peniten- 
tiary, and  was  very  familiar  with 
the  books  kept  by  the  state  treas- 
urer Allen,  since  he  had  kept  said 
books  of  account  and  knew  where 
all  the  false  entries  had  been  made. 
With  such  assistance  the  appellant 
made  a  complete  examination  into 
the  affairs  of  the  state  treasurer 
during  the  whole  of  said  Allen's 
term  as  state  treasurer,  covering 
the  years  of  1911,  1912,  1913,  and 
1914.  Said  examinations  were  made 
upon  tiie  orders  of  the  stete  de- 
pository board  for  two  purposes: 


First,  to  ascertain  and  report 
whether  everything  irregular  in 
said  office  had  been  discovered  and 
pointed  out  by  certain  experts ;  and, 
second,  to  obtain,  date  and  informa- 
tion upon  which  to  file  an  amended 
complaint  in  said  action.  During 
that  time  appellant  was  called  upon 
by  said  depository  board  to  act  in 
the  capacity  of  special  guard  of  the 
penitentiary  during  the  entire  time 
that  said  deputy  stete  treasurer 
was  assisting  appellant  in  said 
work,  and  during  the  entire  trial 
was  called  upon  by  said  board  to  act 
in  the  capacity  of  special  guard  for 
said  ex-treasurer  and  his  said  dep- 
uty, who  were  in  attendance  durixig 
the  trial.  The  appellant  had  entire 
charge  of  the  preparation  of  said 
cause  for  triij,  and  the  entire 
charge  of  said  case  at  said  trial. 
He  drew  all  pleadings  of  the  plain- 
tiff in  said  cause,  including  the  find- 
ings of  fact  and  conclusions  of  law 
and  decree. 

Appellant  is  a  resident  of  Poca- 
tello,  Idaho,  and  has  been  a  resident 
there  since  the  8th  day  of  Decem- 
ber, 1915,  and  mainteins  an  office 
there.  Pursuant  to  his  said  em- 
ployment and  the  wishes  of  the  at- 
torney general  and  the  stete  de- 
pository board,  he  has  been  away 
from  his  office  in  Pocatello  from 
December  17,  1915,  up  to  the  time 
of  the  trial  of  said  cause  in  July, 
1916,  with  the  exception  of  perhai>s 
two  weeks.  In  the  preparation  of 
said  cause  for  trial,  certain  deposi- 
tions were  taken  in  Chicago,  Illi- 
nois, and  appellant  personally  went 
to  Chicago  and  was  present  at  the 
taking  of  said  depositions. 

While  acting  as  special  guard 
for  said  Allen  and  his  deputy,  who 
were  then  confined  in  the  stete  peni- 
tentiary, he  incurred  certain  ex- 
penses for  meals  while  they  were  in 
the  city,  and  certain  expenses  for 
texicab  to  take  them  to  and  from 
the  penitentiary  and  to  and  from 
the  court,  such  expenses  amounting^ 
in  all  to  $168.86,  no  part  of  which 
has  been  paid  by  the  stete. 

The  stenographer  who  reported 
said  case  charged  over  $900  for  his 
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services,  which  has  not  been  paid, 
and  it  appears  that  there  are  no  ap- 
propriations available  out  of  which 
said  expenses  can  be  paid,  and  that 
imleas  they  can  be  paid  out  of  the 
proceeds  of  said  judgment,  de- 
ficiencies will  be  created  in  violation 
of  the  provisions  of  the  law.  Sess. 
L  1915,  p.  361.  The  appellant  has 
no  other  remedy  than  Ihe  subject- 
ing of  said  judgment  to  the  payment 
of  his  expenses  and  fees,  and  if  all 
of  the  proceeds  of  said  judgment 
are  paia  into  the  state  treasufer, 
petitioner  claims  that  he  will  be 
remediless. 

Appellant  claims  that  his  services 
were  reasonably  worth  $12,500, 
but  concedes  that  he  has  not  the 
right  to  fix  the  value  of  such  serv- 
ices, and  states  in  his  complaint  in 
intervention  as  follows:  "That this 
affiant  concedes  that  it  is  not  his 
right  to  fix  the  amount  of  his  com- 
pensation, and  is  likewise  of  the 
opinion  that  it  is  not  right  and  just, 
under  the  circumstances,  that  the 
state  depository  board  should  be 
permitted  to  fix  the  same,  and  this 
affiant  asks  nothing  more  than  his 
day  in  coiurt,  with  an  opportunity 
to  have  this  honorable  court  [the 
district  court]  after  full  hearing, 
determine  the  right  of  this  affiant  to 
compensation  out  of  said  judgment, 
and  the  fair  and  reasonable  amount 
of  such  compensation;  and  that  a 
portion  of  the  proceeds  of  said 
judgment  be  placed  in.  such  shape 
that  should  this  honorable  court  de- 
cide in  favor  of  this  affiant  the 
means  of  enforcing  such  judgment 
will  not  be  taken  away." 

The  appellant  thus  admits  that  he 
cannot  fix  his  attorney's  fee  in  said 
matter,  but  claims  that  the  reason- 
able value  of  his  services  is  $12,500, 
and  all  that  he  asks  is  to  have  the 
question  submitted  to  a  court  of 
competent  jurisdiction  in  order  to 
have  it  determine  the  value  of  his 
services. 

It  appears  from  the  record  that 
he  was  regularly  employed  to  per- 
form this  service;  that  he  per- 
formed it  with  honor  to  himself  and 
with  great  profit  to  the  state.    The 
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state  accepted  his  services,  and 
ought  it  not,  in  common  fairness 
and  honesty,  be  willing  to  pay  the 
reasonable  value  of  sudi  services? 
But  the  majority  holds  that  the  con- 
tract of  employment  between  tiie 
state  depository  board  and  the  ap- 
pellant was  absolutely  void,  for  the 
reason  that  no  appropriation  had 
been  made  for  the  payment  of  such 
services.  The  majority  opinion 
states:  "Therefore,  if  appellant's 
contract  of  employment  was  made 
with  the  attorney  general,  it  must 
have  been  understood  by  appellant 
that  it  was  in  pursuance  of  an  ap- 
propriation made  by  law." 

Why  say  "it  must  have  been  un- 
derstood" that  such  contract  of  em- 
ployment was  in  pursuance  of  an 
appropriation  made  by  law,  when  it 
was  known  to  all  concerned  that  no 
such  appropriation  had  been  made? 

Then  for  the  majority  to  argue 
"that  it  must  have  been  under- 
stood," etc.,  is  certainly  very  re- 
markable when  we  take  into  consid- 
eration that,  for  the  purposes  of 
this  appeal,  the  allegations  of  the 
complaint  in  intervention  must  be 
taken  as  true.  The  majority  opin- 
ion, after  quoting  that  part  of  Laws 
1915,  §  6,  p.  350,  declaring  any  in- 
debtedness created  or  attempted  to 
be  created  in  excess  of  the  appro- 
priations made  shall  be  absolutely 
void,  states :  "It  is,  therefore,  quite 
evident  that  the  attorney  general 
was  without  authority  to  create  any 
indebtedness  against  ike  state  in 
excess  of  the  appropriation  for  his 
office,  and  if  there  was  no  appro- 
priation out  of  which  the  claim  of 
the  appellant  could  be  paid,  any 
attempt  to  create  an  indebtedness 
in  favor  of  appellant  by  the  at- 
torney general,  if  the  attorney  gen- 
eral did  attempt  to  create  any 
indebtedness  against  the  state  in 
excess  of  his  appropriation,  would 
be  absolutely  void." 

It  might  be  inferred  from  the 
foregoing  quotation  from  the  ma- 
jority opinion  that  the  attorney 
general  alone  made  the  contract  of 
employment  with  the  appellant,  but 
that  idea  is  not  borne  out  by  tiie 
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first  paraerraph  of  the  complaint  in 
intervention,  which  is  as  follows: 
"That  he  was  employed  as  special 
counsel  for  the  plaintiff  in  the 
above-entitled  cause  on  or  about  the 
15th  day  of  December,  1915,  by  J. 
H.  Peterson,  attorney  general  of  the 
state  of  Idaho,  and  by  the  state  de- 
pository board  of  the  state  of 
Idaho." 

The  record  therefore  clearly 
shows  that  the  appellant  was  em- 
ployed to  perform  the  services  he 
did  perform  by  the  attorney  gen- 
eral and  the  state  depository  board. 

As  I  view  it,  there  was  no  effort 
made  in  this  matter  to  create  a 
claim  against  the  state.  The  at- 
torney general,  the  depository- 
board,  and  the  appellant  all  well 
knew  that  there  was  no  attempt  in 
this  matter  to  create  a  claim 
against  the  state.  If  tiie  officers  so 
understood  it,  they  are  clearly 
guilty  of  a  crime.  They  knew  that 
if  they  did  undertake  to  do  that 
they  were  Ariolating  the  provisions 
of  Sess.  Laws  1915,  p.  361,  which 
declares:  "No  officer,  employee  or 
state  board  .  .  .  shall  enter,  or 
attempt  or  offer  to  enter  into  any 
contract  or  agreement  creating  any 
expense,  or  incurring  any  liability, 
moral,  legal  or  otherwise,  or  at  all, 
in  excess  of  the  appropriation  made 
by  law  for  the  specific  purpose  or 
purposes  for  which  such  expendi- 
ture is  to  be  made,  or  liability  in- 
curred. .  .  .  Any  indebtedness 
attempted  to  be  created  against  the 
state  in  violation  of  the  provisions 
of  this  act,  or  any  indebtedness  at- 
tempted to  be  created  against  the 
state  in  excess  of  the  appropriation 
provided  for  in  any  act,  shall  be 
void." 

Section  S  of  said  act  provides 
that  "any  person  or  persons  violat- 
ing the  provisions  of  this  act  shall 
be  deemed  guilty  of  a  misdemean- 
or,  and  shall  be  disqualified  from 
holding  any  state  office,"  etc. 

The  parties  to  this  contract  cer- 
tainly knew  of  those  provisions, 
and  they  all  knew  that  the  only  way 
that  the  cost  and  expense  and  at- 
torneys' fees  in  this  action  could  be 


legally  paid  would  be  out  of  the 
judgment  recovered  against  the 
surety  company.  It  seems  to  me  to ' 
be  most  unreasonable  to  contend  in 
this  matter  that  the  compensation 
of  the  appellant  in  procuring  said 
judgment  is  a  claim  against  the 
state  that  necessarily  must  be  pre- 
sented to  the  board  of  examiners, 
and  could  not  be  paid  until  an  ap- 
propriation had  been  made  there- 
for, unless  that  was  the  contract  be- 
tween the  parties,  and  a  contract 
was  distinctly  made  tiiat  tiie  com- 
pensation should  not  be  paid  out  of 
the  proceeds  of  the  judgment  ob- 
tained. 

That  section  of  the  Law  of  1915 
above  quoted  clearly  contemplates 
and  refers  to  matters  or  purposes 
for  which  an  appropriation  has 
been  made,  since  it  is  declared  that 
"no  officer  .  .  .  shall  enter,  or 
attempt  or  offer  to  enter  into  any 
contract  or  agreement  creating  any 
expense,  or  incurring  any  liability, 
moral,  legal  or  otherwise,  or  at  all. 
in  excess  of  the  appropriation  made 
by  law  for  the  specific  purpose  or 
purposes  for  which  such  expendi- 
ture is  to  be  made,  or  liability  in- 
curred." 

That  section  of  the  statute  clearly 
does  not  apply  to  a  case  like  the  in- 
stant cdse,  for  no  specific  appropri- 
ation was  ever  made  for  the  ^n- 
plo3anent  of  counsel  in  the  instant 
case. 

In  a  similar  case,  that  oi  Kirby 
V.  State,  68  Misc.  626,  125  N.  Y. 
Supp.  742,  the  court,  in  considering 
a  statute  like  the  one  above  quoted, 
said  "that  it  was  not  the  intention 
of  the  legislature  that  the  provi- 
sions of  the  Finance  Law  quoted 
should  be  applicable  to  such  a  case 
as  the  one  at  bar." 

I  shall  not  presume  that  it  was 
the  intention  of  the  depository 
board  to  Ariolate  that  statute  and 
thus  become  liable  to  be  deprived  of 
their  offices.  The  reasonable  pre- 
sumption is  that,  there  being  no 
specific  appropriation  for  the  pay- 
ment of  counsel  fees  and  expenses 
in  prosecuting  the  instant  case,  the 
board  contemplated  l^at  the  attor- 
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ney's  fees  and  costs  must  be  paid 
out  of  the  judgment  rendered.  Un- 
der the  statute,  as  it  now  stands, 
tile  claims  against  the  state  must 
be  filed  with  the  state  auditor,  and, 
before  they  are  presented  to  the 
board  of  examiners  for  allowance, 
the  state  auditor  must  certify  as 
follows :  "I  certify  that  the  above 
account  has  been  audited  and  found 
correct;  that  there  is  authority  of 
law  for  its  payment;  that  there  is 
sufficient  money  in  the  proper  fund 
for  its  payment;  and  that  proper 
receipts  for  each  item  charged  ac- 
company the  account. 

If  the  act  of  the  legislature  re- 
quiring such  a  certificate  from  the 
auditor  before  any  claim  may  be 
presented  to  the  board  of  examiners 
is  a  valid  act,  it  would  be  impossible 
to  have  any  claim  passed  upon  by 
the  board  except  those  for  the  pay- 
ment of  which  appropriations  had 
been  made.. 

Is  it  reasonable  to  presume  that 
the  depository  board,  in  the  emi^oy- 
ment  of  the  appellant  to  prosecute 
said  case,  intoided  that  he  should 
never  receive  anything  for  his  serv- 
ices, or  that  he  should  not  be  reim- 
bursed for  the  necessary  cash  he 
paid  out  in  the  preparation  of  the 
case  for  trial?  I  think  not;  and  I 
do  not  believe  that  it  was  the  intent 
that  he  should  prosecute  said  case 
at  his  own  cost  and  expense  and  the 
state  go  scot-free  from  paying  for 
his  services  and  the  necessary  ex- 
pense for  court  stenographers  and 
other  legal  costs  involved  in  the 
case. 

The  depository  board  employed 
two  attorneys  to  resist  this  claim  of 
the  appellant  in  the  district  court, 
and  tiie  record  shows  that  those  two 
attorneys  were  paid  out  of  the  pro- 
ceeds of  this  very  judgment  that 
the  board  now  claims  is  too  sacred 
"to  be  touched  in  any  manner  for  the 
payment  of  legal  costs  or  for  the 
value  of  the  attorney's  services  in 
procuring  said  judgment.  Said  at- 
torneys urged  upon  this  court  the 
propwsition  that  the  intervener 
must  present  his  claim  to  the  board 
of  examiners,  when  as  a  matter  of 
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fact  they  were  paid  their  attorneys' 
fees  for  urging  that  proposition  out 
of  this  very  judgment,  and  without 
having  presented  their  claims  to  the 
board  of  examiners.  It  has  been 
said  that  consistency  is  a  jewel. 

When  a  reasonable  view  of  this 
case  is  taken  under  the  law  as  it 
stands,  when  it  is  considered  that 
no  appropriation  was  ever  made  for 
attorneys'  fees  or  the  cost  of  the 
prosecution  of  this  case,  for  the  rea- 
son that  the  legislature  did  not  fore- 
see that  it  would  be  necessary  to  go 
to  such  an  expense,  no  reason  ap- 
pears why  the  state  authorities 
should  not  protect  the  interests  of 
the  state,  even  though  it  required  a 
part  of  the  judgment  recovered  in 
favor  of  the  state  to  pay  the  costs 
and  expense  of  such  prosecution, 
and  this  could  be  done  without 
creating  any  claim  against  the  state 
that  would  require  an  appropria- 
tion to  be  made  to  pay  it. 

Everyone  knows,  every  lawyer 
knows,  and  the  state  authorities 
know  the  persistency  with  which 
surety  companies  contest  their  lia- 
bility upon  any  of  the  bonds  given 
by  them,  and  the  necessity  of  hav- 
ing a  lawyer  to  prosecute  such  case 
who  is  able  to  cope  with  the  best 
lawyers  in  the  land,  such  as  surety 
companies  usually  employ,  and  the 
danger  of  loss  to  the  state  unless 
such  cases  are  thoroughly  tried — 
these  and  many  other  things  con- 
clusively show  the  wisdom  of  the 
depository  board  in  employing  coun- 
sel who  could  properly  protect  the 
interests  of  the  state.  The  further 
fact  that  the  depository  board  knew 
that  it  had  no  authority  to  enter  in- 
to any  contract  or  agreement  creat- 
ing an  expense  or  incurring  any  lia- 
bility in  excess  of  the  appropriation 
made  by  law  for  any  specific  pur- 
pose is  convincing  to  me  that  they 
did  not  intend  to  violate  the  law, 
but  did  intend  that  the  attorney's 
fee  as  well  as  the  other  legal  costs 
of  this  prosecution  should  be  paid 
out  of  the  judgment,  and  thus  create 
no  claim  against  the  state. 

It  is  true  no  money  can  be  drawn 
out  of  the  treasury  of  the   state 
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without  an  appropriation,  but  the 
money  represented  by  this  judg- 
ment never  was  in  the  treasury  of 
the  state,  and  there  is  the  distinc- 
tion. The  majority  opinion  holds 
that  it  is  a  psirt  of  the  revenue  of 
the  state,  when .  in  fact  it  clearly 
could  not  become  a  part  of  the  rev- 
enue of  the  state  in  the  state  treas- 
ury until  it  had  been  paid  into  the 
state  treasury,  and  it  has  never 
been  in  the  state  treasury.  The 
state  brought  this  action  in  the  dis- 
trict court  against  the  surety  com- 
pany. It  recovered  a  judgment,  and 
about  $14,000  of  that  judgment  is 
still  in  the  hands  pf  the  court  and 
has  never  been  in  the  possession  of 
the  state. 

Section  13,  art.  7,  of  the  state 
Constitution  is  as  follows:  "No 
money  shall  be  drawn  from  the 
treasury,  but  in  pursuance  of  ap- 
propriations made  by  law." 

The  money  represented  by  the 
judgment  in  question  never  has 
been  in  the  treasury,  and  that  sec- 
tion has  no  application  whatever  to 
the  pajrment  of  attorneys'  fees  and 
the  legal  costs  of  the  prosecution  of 
this  case.  The  district  court  has 
full  authority  to  require  attorneys' 
fees  and  all  legal  costs  to  be  paid 
out  of  said  judgment  before  the  bal- 
ance is  turned  into  the  treasury  of 
the  state.  The  money  stolen  from 
the  state  by  the  ex-treasurer  and 
his  deputy  was  taken  from  the  state 
treasury,  but  the  money  represent- 
ed by  this  judgment  was  never  in 
the  state  treasury  until  a  portion  of 
it  was  paid  there  under  tiie  direc- 
tion of  the  court.  The  balance  of 
about  $14,000  never  has  been  in  the 
state  treasury.  It  is  now  held  in 
the  hands  of  the  court.  It  never  has 
become  a  part  of  the  revenue  of  the 
state,  held  by  the  treasury  of  the 
state ;  hence  it  is  clear  that  said  sec- 
tion of  the  Constitution  above  quot- 
ed has  no  application  whatever  to 
said  fund  now  in  the  hands  of  the 
court 

I  will  now  proceed  to  cite  author- 
ities which,  as  I  view  it,  fully  sus- 
tain the  position  above  taken. 

The  doctrine  is  well  established 


that  an  attorney's  general  or  re- 
taining lien  is  a  common-law  lien, 
which  has  its  origin  in  the  inherent 
power  of  courts  over  the  relation 
between  attorneys  and  clients.  The 
courts  have  the  power  to  enforce  the 
performance  by  the  attorney  of  his 
duties  toward  his  client  and  this 
power  enables  the  court  to  protect 
the  rights  of  an  attorney  against 
his  client.  This  lien  is  one  which 
the  courts  have  long  recognized  and 
protected.  See  Everett  v.  Alpha 
Portland  Cement  Co.  141  C.  C.  A. 
55,  226  Fed.  931 ;  Re  Wilson  (D.  C.) 
12  Fed.  235. 

The  equitable  charging  lien, 
which  is  tiie  one  involved  in  this 
case,  is  entirely  different  from  the 
conomon-law  lien,  and  it  will  be 
noted  from  the  authorities  that  all 
characteristics  of  a  charging  lien 
are  in  their  inherent  nature  equit- 
able. As  long  ago  as  1796,  Lord 
Kenyon,  Chief  Justice,  said  that 
"the  principle  .  .  .  was  settled 
long  ago,  namely,  that  the  party 
should  not  run  away  with  the  f  ruite 
of  the  cause  without  satisfying  the 
legal  demands  of  his  attorney,  by 
whose  industry,  and,  in  many  in- 
stances, at  whose  expense,  those 
fruits  are  obtained."  Read  v.  Dup- 
per,  6  T.  R.  361,  101  Eng.  Reprint, 
696. 

The  case  of  Louisville,  N.  &  St. 
L.  R.  Co.  v.  Wilson,  138  U.  S.  501, 
34  L.  ed.  1023,  11  Sup.  Ct.  Rep. 
405,  quotes  with  approval  the  fol- 
lowing from  the  supreme  court  of 
West  Virginia  (Renick  v.  Luding- 
ton,  16  W.  Va.  392):  "The  lien 
(even  in  cases  of  quantum  meruit) 
is  in  the  nature  of  an  equitable  lien 
(Brown  v.  Bigley,  3  Tenn.  Ch.  623), 
and  is  based  on  the  natural  equity, 
t^iat  the  plaintiff  ought  not  to  be  al- 
lowed to  appropriate  the  whole  of 
the  judgment  in  his  favor  without 
paying  thereout  for  the  services  of- 
his  attorney  in  obtaining  such  judg- 
ment." 

If  the  proceeds  of  the  judgment 
in  this  case  had  been  paid  over  to 
the  state,  a  different  case  would  be 
presented,  but  since  the  fund  on 
which  the  lien  is  claimed  is  still  in 
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tiie  hands  of  the  court,  and  never 
has  been  in  the  treasury  of  the  state 
and  never  has  been  a  part  of  the 
state's  revenue,  it  ousrht  not  to  be 
permitted  to  be  withdrawn  from 
the  court  witnout  first  paying  the 
appellant  a  reasonable  compensa- 
tion as  attorney's  fee. 

The  question  now  presented  is 
whether  or  not  the  principles  which 
establish  the  right  of  an  attorney  to 
a  lien  upon  the  proceeds  of  a  judg- 
ment in  favor  of  his  client  for  his 
necessary  and  proper  expenses,  and 
for  his  fees,  apply  where  the  client 
is  the  sovereign  state. 

At  the  time  the  legislature  was 
in  session  in  1915,  the  only  claim 
vMch  it  was  known  that  the  state 
of  Idaho  had  against  the  former 
state  treasurer  and  his  sureties  was 
a  claim  of  $93,000,  being  Ihe  actual 
shortage  in  cash  in  the  treasurer's 
office  that  had  been  taken  from  the 
state  treasury,  and  the  legislature, 
if  they  considered  the  matter  at  all, 
whUiln  it  is  not  at  &U  likely  they  did, 
no  doubt  concluded  that  it  was  a 
very  simple  matter  to  establish  the 
state's  case  against  the  surety  com- 
pany; but  the  state  depository 
board  and  the  executive  officers 
having  this  matter  in  charge,  after 
Ihe  adjournment  of  the  legislature, 
made  certain  investigations  which 
led  them  to  believe  tiiat  the  claim 
of  the  state  against  the  surety  com- 
pany was  greatiy  in  excess  of  said 
sum,  and  considered  it  highly  es- 
sential that  the  state's  interests 
should  be  placed  in  the  hands  of 
counsel  skilled  in  mathematics  and 
possessing  some  knowledge  of  book- 
keeping. They  certainly  knew  that 
proper  preparation  was  essential  to 
ultimate  success  against  the  surety 
company  and  that  the  case  could 
not  be  prepared  for  trial  and  the 
evidence  collected  witiiout  incurring 
some  expense.  They  also  knew  that 
legal  counsel  could  not  be  obtained 
without  some  provision  being  made 
for  his  compensation,  since  the  leg- 
islature had  made  no  provision 
therefor  by  appropriation.  Thus, 
an  emergency  was  placed  before  the 
state  of&daia.    The  lights  of  the 
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state  were  here  involved,  which,  not 
having  been  foreseen  by  the  legis- 
lature, was  left  unprovided  for,  and 
it  was  the  bounden  duty  of  the  of- 
ficers of  the  state  to  use  their  best 
judgment  in  obtaining  for  the  state 
whatever  it  was  entitled  to  recover 
from  the  surety  company,  and  to  do 
this  certain  expense  must  be  in- 
curred, including  counsel  fees.  That 
existing  appropriations  were  insuf- 
ficient to  meet  the  state's  expenses 
in  obtaining  the  large  benefits 
which  ultimately  accrued  from  this 
litigation  is  clearly  evidenced  by 
the  fact  Ihat  necessaiy  expenses 
were  incurred,  amounting  to  $1,- 
556.93  in  excess  of  those  appropri- 
ations, and  counsel  fees,  for  which 
no  appropriation  whatever  had  been 
made. 

The  results  of  the  litigation  fully 
justified  the  state  officers  in  the 
course  pursued.  At  the  very  outset 
the  state  officers  were  confronted 
with  the  fact  that  there  was  an  ab- 
sence of  an  appropriation  out  of 
which  to  pay  counsel  or  to  pay  the 
expenses  of  the  trial.  And  is  it 
more  than  fair  to  assume  that  no  at- 
torney would  have  been  willing  to 
take  such  a  case  if  there  were  no 
means  by  which  he  could  be  paid? 
That  no  attorney  would  be  willing 
to  pay  out  of  his  own  money  for  the 
necessary  expenses  of  his  client  un- 
less he  relied  upon  some  contract  by 
^ich  he  could  be  reimbursed  for 
his  disbursements? 

The  stato  officers  and  the  appel- 
lant, it  must  be  presumed,  knew 
that  all  the  indebtedness  incurred 
in  excess  of  existing  appropriations 
was  void,  and  that  he  could  have  no 
daim  against  the  state  for  his  fees 
or  expenses,  unless  there  were  ap^ 
propriations  available  out  of  which 
tiiey  could  be  paid.  He  therefore 
did  not  rely  upon  a  claim  against 
the  state,  within  the  otdinaiy  mean- 
ing or  acceptation  of  that  phrase. 
It  is  apparent  that  the  officers  of 
the  state  and  the  counsel  employed 
realized  that  the  compensation  for 
services  and  reimbursements  for 
expenses  must  be  made  a  charge 
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upon  the  fund  recovered  or  they 
could  not  be  paid  at  all. 

Had  no  judgment  been  recovered 
in  this  case  counsel  could  not  have 
recovered  a  single  dollar,  and,  un- 
der the  decision  of  the  majorily,  he 
is  now  unable  to  recover  1  cent  of 
the  money  expended  by  him  in  pro- 
curing witnesses  and  in  preparing 
said  case  for  trial,  to  say  nothing 
of  his  fees. 

Appellant  was  employed  and  ac- 
tually tried  the  case,  and  for  his 
compensation  no  funds  are  avail- 
able other  than  the  proceeds  of  this 
judgment. 

It  will  not  be  presumed  that  the 
officers  of  the  state  intended  to  put 
up  a  "job"  on  appellant  and  procure 
the  great  legal  services  he  per- 
formed, and  then  beat  him  out  of 
his  compensation  by  claiming  that 
their  contract  of  employment  was 
void. 

A  very  similar  case  was  present- 
ed to  the  attorney  general  of  New 
York,  where  an  action  was  insti- 
tuted to  test  the  constitutionality  of 
what  was  known  as  the  "Eighty- 
cent  Gas  Law,"  and  it  was  most 
vital  to  the  interests  of  the  state 
that  the  law  should  be  upheld.  The 
attorney  general  wad  confronted 
with  tibe  necessity  of  employing 
counsel  with  technical  knowledge, 
the  absence  of  any  appropriation 
out  of  which  his  fees  could  be  paid, 
and  the  following  positive  statuto» 
enactment:  "A  state  officer,  ern= 
ployee,  board,  department  or  com*' 
mission  shall  not  contract  indebted- 
ness on  behalf  of  the  state,  nor  as- 
sume to  bind  the  state,  in  an  amount 
in  excess-  of  money  appropriated  or 
otherwise  available." 

The  attorn^  general  employed 
counsel  in  the  case  of  Eirby  v. 
State,  68  Misc.  626,  125  N.  Y.  Supp. 
742,  and  the  court,  in  the  face  of 
such  a  situation,  made  use  of  tiie 
following  language:  "a  legislature, 
in  making  appropriations  for  a  cur- 
rent year  for  this  attorney  general's 
office,  could  not  foresee  Hie  exact 
amount  required  for  all  unantici- 
pated emergencies  and  contingen- 
cies and  provide  specifically  for  the 


payment  of  each  of  them.  It  ap- 
propriated an  ameunt  for  the  con- 
tingent expenses  of  the  office,  and 
left  the  attorney  general  clothed 
with  the  authority  of  the  executive 
law  to  safeguard  the  interest  of  the 
state  according  to  the  necessities  of 
each  case  as  it  arose.  The  attorney 
general,  being  charged  with  a  pos- 
itive duty  of  defending  actions 
brought  against  the  state,  could  not 
justify  a  refusal  to  perform  such 
duty  on  the  ground  tiiat  the  legis- 
lature had  made  no  appropriation 
to  meet  an  emergency  which  it 
could  not  foresee.  If  such  were  the 
case,  the  state  might  suffer  great 
loss  and  the  attorney  general  would 
be  derelict  and  culpable.  Neither 
could  the  legislature  properly  pro- 
vide for  the  defense  of  an  ad:ion 
not  brotight  while  it  was  in  session, 
requiring  the  employment  of  spec- 
ial and  technical  counsel.  .  . 
The  claimant,  under  such  agree- 
ment, rendered  valuable  services  to 
the  state,  protected  its  interest,  and 
the  litigation  ultimately  resulted  in 
the  establishment  of  the  validity 
of  the  law.  The  laborer  is  worthy  of 
his  hire;  and  the  state,  having  ac- 
cepted and  received  the  benefit  of 
the  claimant's  skill  and  services, 
should,  in  fairness  and  equity,  pay 
their  just  worth." 

The  opinion  in  the  above-quoted 
case  is  very  instructive  and  pe- 
culiarly applicable  to  the  facts  of 
this  case.  The  depository  board  ac- 
cepted for  the  state  the  benefit  of 
appellant's  skill  and  services  in  the 
trial  of  the  instant  case,  and  it 
should,  in  all  fairness  and  equity, 
pay  the  just  worth  or  value  of  such 
services. 

It  appears  from  tiie  record  that 
the  state  officers  who  have  charge  of 
this  matter  have  offered  to  pay  ap- 
pellant an  attorney's  fee  of  $750, 
which  is  $157  less  than  the  amount 
charged  by  the  special  court  report- 
er in  the  case.  It  is  alleged  in  the 
complaint  in  intervention,  and  so 
far  as  this  proceeding  is  concerned 
is  admitted  as  true,  that  said  al- 
leged offer  to  pay  appellant  $750 
WAS   not   made  by   the  depository- 
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board,  upon  an  impartial  effort  to 
set  a  iair  and  reasonable  value  up- 
on appellant's  services,  but  it  was 
ttie  result  of  wilful  failure  to  ex- 
ercise an  honest  judgment,  and  was 
made  for  the  express  purpose  of  de- 
priving appellant  of  a  fair  and  rea- 
sonable compensation  for  Hie  serv- 
ices rendered,  thus  presenting  an 
issue  of  law  and  fact  to  be  j&ter- 
mined  by  the  court. 

As  significant  of  the  views  taken 
i^  the  depository  board  in  other 
similar  matters,  fhe  failure  of  the 
Bank  of  Nampa  mis^t  be  cited, 
since  that  matter  has  become  a  part 
of  the  history  of  the  state.  An  un- 
usnal  situation  arose  in  that  mat- 
ter. The  personal  sureties  on  the 
depository  bond  of  the  bank  turned 
over  to  the  state  a  number  of  mort- 
gages, real  and  chattel,  and  consid- 
erable personal  property.  To  realize 
the  greatest  returns  from  these  se- 
curities, it  was  necessary  to  take 
possession  of  and  administer  ihe 
property,  which  consisted  of  live 
stock,  crops,  etc  No  state  official 
could  perform  those  duties.  No  of- 
fice was  created  and  no  appropria- 
tion existed,  designed  by  law  to 
meet  such  a  situation.  Must  the 
state  lose  the  benefit  of  these  secur- 
ities, or  were  the  execjitive  powers 
of  the  sovereignty  sufficient  to  meet 
those  conditions?  The  attorney 
general  very  properly  ruled  that  the 
state  depository  board  could  employ 
such  labor  and  assistance  as  were 
necessary,  and  could  pay  all  neces- 
sary compensation  and  expenses  in- 
curred in  the  administration  and 
liquidation  of  these  securities  out 
of  the  funds  flius  created.  The  rul- 
ing of  the  attorney  general  was  evi- 
dently correct,  and  is  supported  by 
ample  authority.  The  soundness  of 
the  attorney  general's  opinion  in 
that  matter  is  based  upon  Idle  evi- 
dent economic  principle  tiiat  the 
sole  lawful  interest  of  the  state  in 
that  property  was  only  the  net 
profits  after  all  proper  expenses  of 
administration  and  liquidation  had 
been  paid  otit  of  the  property  itself. 
In  the  absence  of  statutory  com- 
mand as  to  the  methods  to  be  em- 
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ployed,  the  executive  branch  of  the 
government  not  only  may,  but  in  the 
discharge  of  its  duty  must,  employ 
such  practical  business  methods  as 
will  produce  the  best  results  for  the 
state. 

The  view  taken  of  fliat  matter  by 
the  executive  department  Was  the 
only  reasonable  view  to  be  taken; 
but  suppose  that  department  had 
concluded  that  there  was  no  appro- 
priation to  pay  the  expense  of  ad- 
ministering on  the  estate  of  the  de- 
funct bai^,  and  thus  occasioned 
.great  loss  to  the  state,  the  officers 
would  certainly  be  held  to  be  dere- 
lict in  their  duty.  And  so,  in  the 
case  at  bar,  if  they  neglect  to  per- 
form their  duty  and  prosecute  this 
case  with  reasonable  diligence,  they 
would  have  violated  their  official 
duty. 

I  will  now  proceed  to  investigate 
the  legal  principles  involved  in  ap- 
plying to  the  state  the  general  rule 
as  to  attorneys'  equitable  liens.  Can 
a  lien  exist  as  a  matter  of  right 
upon  the  property  of  the  sovereign, 
and,  if  so,  under  what  circum- 
stances is  the  remedy  available  for 
its  enforcement? 

In  the  case  of  Briggs  v.  A  Light 
Boat,  7  Allen,  287,  and  11  Allen, 
157,  it  was  held  that  a  lien  did  exist 
against  the  United  States  under 
the  facts  of  that  particular  case, 
and  that  a  remedy  for  its  enforce- 
ment was  available.  Three  light 
boats  had  been  built  for  the  United 
States  by  a  contractor.  Upon  com- 
pletion they  were  paid  for,  and  the 
United  States  had  actual  possession 
of  them.  Briggs  and  another 
claimed  and  perfected  a  statutory 
materialman's  lien  upon  the  boats 
for  lumber  furnished  to  the  con- 
tractor to  be  used  in  their  construc- 
tion. They  then  petitioned  for  the 
enforcement  of  the  lien,  and  the 
trial  court  held  that  no  lien  could 
exist  against  public  property  in  the 
possession  of  the  United  States,  and 
used  by  them  as  an  instrumentality 
of  government.  From  that  judg- 
ment the  -petitioners  appealed  and 
obtained  a  reversal.  The  supreme 
court  held  (7  Allen,  287)  that  the 
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lien  had  attached  under  the  statute 
while  the  boats  were  in  the  pos- 
session of  tiie  contractor,  and  that 
the  United  States  was  a  purchaser 
from  him,  taking  the  property  sub- 
ject to  the  lien.  The  court  said: 
"The  truth  is  that,  when  the  gov- 
ernment becomes  the  purchaser  of 
properly,  it  takes  the  title  subject 
to  the  same  rules  as  those  which 
regulate  the  transfer  of  it  to  priv- 
ate persons.  If  it  is  su...  .ct  to  liens 
or  encumbrances,  it  passes  cum 
onere.  So  it  is  held  in  cases  of 
ordinary  maritime  liens.  If  the 
government  becomes  the  owner  of 
the  vessel  by  purdiase,  forfeiture, 
or  otherwise,  it  takes  a  title  subject 
to  ihe  same  liens  for  salvage, 
wages,  bottomry,  and  other  claims 
as  would  attach  to  it  if  sold  to  priv- 
ate persons." 

The  matter  was  then  referred  to 
the  assessor  and  auditor,  upon 
whose  reports  judgment  was  en- 
tered for  the  amount  found  due  the 
petitioners.  The  United  States  then 
appealed,  and  in  the  decision  (11 
Allen,  167)  the  court  said: 

"The  question  which  has  now 
been  argued  is  not  of  the  petition- 
-ers'  title,  but  of  the  mode  of  as- 
serting it;  not  of  right,  but  .of 
remedy.  The  United  States  do  not 
now  deny  that  they  took  their  title 
subject  to  the  lien  of  the  petition- 
ers. That  point  was  determined  by 
this  court,  after  full  consideration, 
upon  the  former  argument  of  one  of 
these  cases.    .    .    . 

"At  that  argument,  the  attention 
of  counsel  was  chiefly,  and  of  the 
court  exclusively,  directed  to  the 
question  of  title ;  it  was  assumed  by 
■ttie  court  that  the  lien  carried  with 
it  the  right  to  maintain  tiiis  process ; 
the  effect  of  the  possession  of  the 
United  States  upon  the  possibility 
of  enforcing  the  lien  in  this  form  of 
proceeding,  although  involved  in  the 
ruling  which  the  superior  court  had 
made  at  the  trial,  was  not  consid- 
ered." 

It  is  there  held  that  it  is  an  ele- 
mentary principle  of  English  and 
American  constitutional  law  that  no 
direct  suit  can  be  brought  against 


the  sove^reign  without  its  consent, 
and  the  court,  among  other  things, 
said: 

"Nor  is  this  case  like  one  in 
which  the  government  has,  by 
bringing  a  civil  action  to  enforce 
its  own  rights  to  property  in  the 
possession  of  an  individual,-  sub- 
mitted itself  to  the  jurisdiction  of 
the  court,  and,  being  itself  the  actor, 
needl  the  assistance  of  the  court  to 
recover  its  property. 

"The  United  States  have  never, 
by  general  statute  or  special  order, 
submitted  themselves  or  their  rights 
in  this  matter  to  the  jurisdiction  of 
the  state  courts.  But,  on  the  con- 
trary, as  soon  as  notified  of  these 
petitions,  and  before  answering  on 
the  merits,  they  filed  a  special  ap- 
pearance, and  a  plea  distinctly  set- 
ting iorlii  the  grounds  on  which 
they  claimed  exemption  from  the 
state  process." 

The  exemption  of  the  state  from 
suit  in  its  own  courts  was  held  to 
apply  also  to  the  United  States  in 
t^e  state  courts,  and  after  referring 
to  the  fact  that  the  property  sub- 
jected to  this  lien  had  been  deliv- 
ered to  the  United  States  by  the 
contractor,  and  the  price  paid  by 
them  to  him,  the  court  said:  "The 
petitioners  suffered  the  title  to  pass, 
and  Ihe  possession  to  be  delivered, 
to  the  United  States,  before  they 
took  one  step  in  the  state  courts  to 
establish  their  lien."    11  Allen,  164. 

The  distinction  between  that  case 
and  one  like  the  case  at  bar,  where 
the  proceedings  were  instituted 
before  the  property  came  into  the 
possession  of  the  sovereign,  is  tiien 
stated  as  follows:  "If  they  had 
filed  their  petitions  and  attached 
the  vessels  before  these  came  into 
the  possession  of  the  United  States, 
they  might  well  have  contended  that 
the  courts  of  the  commonwealtii  had 
acquired  a  jurisdiction  of  the  cases, 
which  could  not  be  devested  until 
the  object  of  the  suit  was  accom- 
plished." 

In  the  case  of  United  States  v. 
Wilder,  3  Sumn.  808,  Fed.  Cas.  No. 
16,694,  a  lien  asserted  against  goods 
of  tiie  United  States  was  upheld 


Digitized  by  VjOOQIC 


and  enforced.   Mr.  Justice  Story  de- 
livered the  opinion  in  that  case,  and 
it  was  argrued  on  behalf  of  the  erov- 
ermne|^t  that  it  is  a  prerogative  of 
sovereignty  that  no  lien  can  exist 
against  the   sovereign.    The  court 
said:    "The  argument  rests  the  ob- 
jection upon  tiie  ground  of  public 
inconvenience,  if  it  should  be  held 
that,  whenever  a  lien  exists  against 
a  private  person,  it  is  to  be  held 
that  the  like  lien  attaches  against 
the  United  States." 
It  was  pointed  out  in  that  case 
ttiiat  the  law  enforces  a  contribution 
in  such  a  case,  upon  the  ground  of 
justice  and  equi^.    The  court  said : 
"And  it  gives  a  lien  in  rem  for  the 
contribution,     not     as    the     only 
remedy,  but  as,  in  many  cases,  the 
best  remedy,  and  in  some  cases  the 
only  remedy.    .    .    .    It  is  said  that, 
in  cases  where  the  United  States 
are  a  party,  no  reme^  by  suit  lies 
against  them  for  the  contribution; 
and  hence  the  conclusion  is  deduced 
that  there  can  be  no  remedy  in  rem. 
Now  I  confess  that  I  should  reason 
altogether  from  the  same  premises 
to  ttie  opposite  conclusion.    .    .    .' 
I  cannot,  therefore,  but  think  that 
the  circumstance  that  the  United 
States  can  in  no  other  way  be  com- 
pelled to  make  a  just  contribution 
of  its  share  in  the  general  average, 
so  far  from  constituting  a  ground  to 
displace  the    lien   created   by  the 
Maritime  Law,  does  in  fact  furnish 
a  strong  reason  for  enforcing  it. 
For  I  know  no  reason  why  this 
court  should    create,    by  its  own 
mere  authority,   an   exemption  no- 
where   found    recognized    in    the 
Maritime  Law,  and  standing  upon 
no  very  clear  or  urgent  ground  of 
public  policy.     .     .     .     The   argu- 
ment, tiierefore,  addressed  to  this 
court  on  behalf  of  the  government, 
ab  inconvenienti,  does  not  seem  to 
have  any  very  solid  foundation.  On 
the  other  hand,  the  argument  ab 
inconvenienti  on  tiie  otiier  side  is 
very  cogent  and  persuasive,  for  it  is 
beyond  doubt  that,  if  there  be  no 
lien,  there  is  no  remedy  to  enforce 
an  incontrovertible  right." 
Mr.  Justice    Story  then    quotes 


STATE  v.  NATIONAL  SURETY  CO. 
(«»  /doAo.  $7Q,  161  Pac.  lets.) 


269 


from  Vattel  as  follows:  "If  there 
exists  any  difficulty  on  this  account, 
it  is  equally  conformable  to  pru- 
dence, to  tiie  delicacy  of  sentiment 
which  ought  to  be  particularly  con- 
spicuous in  a  sovereign,  and  to  the 
love  of  justice,  to  cause  tiiem  to  be 
decided  by  the  tribunals  of  the  state. 
This  is  the  practice  of  the  states 
that  are  civilized  and  governed  by 
laws." 

This  state  ought  to  be  governed 
by  laws,  rather  than  by  tiie  mere 
caprice  and  whim  of  any  board. 

In  the  Siren  Case,  7  Wall.  152, 19 
L.  ed.  129,  the  steamer.  Siren  was 
captured  by  tiie  United  States  Navy 
in  February,  1865.  A  prize  crew 
was  placed  in  charge,  and  she  was 
ordered  to  Boston  for  adjudication. 
On  her  way  she  stopped  at  New 
York,  and,  proceeding  thence,  ran 
into  and  sunk  the  sloop  Haiper.  On 
her  arrival  in  Boston,  a  ubel  in 
prize  was  filed  against  her  by  the 
United  States,  and  she  was  con- 
demned and  sold.  The  proceeds  of 
the  sale  were  deposited  with  the  As-^ 
sistant  Treasurer  of  the  United 
States,  subject  to  the  order  of  the 
court.  In  rendering  the  decision 
of  tiie  court,  Mr.  Justice  Field  cites 
several  authorities,  and,  after  re- 
viewing the  Light  Boat  Cases,  says:: 
"A  claim  or  lien  existing  and  con- 
tinuing will  be  enforced  by  the 
courts  whenever  the  property  upon 
which  it  lies  becomes  subject  to 
their  jurisdiction  and  control.  Then 
the  rights  and  interests  of  all  par- 
ties will  be  respected  and  main- 
tained. .  .  .  So,  if  the  property 
belonging  to  the  government,  up<>n 
which  claims  exist,  is  sold  upon  ju- 
dicial decree,  and  the  proceeds  are- 
paid  into  the  registry,  the  court 
would  have  jurisdiction  to  direct  the 
claims  to  be  satisfied  out  of  them."^ 

Upon  these  principles  the  case 
was  remanded,  "with  directions  to 
assess  the  damages  and  pay  them 
out  of  the  proceeds  of  the  vessel  be- 
fore distribution  to  the  captors." 

The  question  as  to  whether  a  lien 
can  be  enforced  in  such  cases  was 
well  considered  by  the  courts  in  the 
Light   Boat   Cases,    and   in   those 
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cases,  after  a  full  review  of  author- 
ities, it  was  held  that  such  a  lien 
,  cannot  be  enforced,  where  in  order 
to  do  this  successfully  it  is  neces- 
sary to  bring  suit  against  the  Unit- 
ed States.  It  is  also  held  that  no 
suit  in  rem  can  be  maintained 
against  the  property  of  the  United 
States  when  it  would  be  necessary 
to  take  such  property  out  of  the 
possession  of  the  government  by 
writ  or  process  of  the  courts.  It  is 
a  well-established  doctrine  that  pro- 
ceedings in  rem  to  enforce  a  lien 
against  the  property  of  the  United 
States  are  only  forbidden  in  cases, 
where,  in  order  to  sustain  the  pro- 
ceeding, the  possession  of  the  Unit>- 
ed  States  must  be  invaded  under 
processes  of  the  court.  The  doc- 
trine is  well  established,  when  the 
government  itself  seeks  its  rights  at 
tile  hands  of  the  court,  equity  re- 
quires that  the  rights  of  other  par- 
ties interested  in  the  subject-matter 
shall  be  protected. 

In  Cunningham  v.  Macon,  &  B. 
R.  Co.  109  U.  S.  446,  27  L.  ed.  9d2, 
3  Sup.  Ct.  Rep.  292,  it  was  said: 
"It  has  been  held,  in  a  class  of  cases 
where  property  of  the  state,  or 
property  in  which  the  state  has  an 
interest,  comes  before  the  court  and 
under  its  'control  in  the  regular 
course  of  judicial  administration, 
without  being  forcibly  taken  from 
the  possession  of  the  government, 
the  court  will  proceed  to  discharge 
its  duty  in  regard  to  that  property. 
And  the  state,  if  it  chooses  to  come 
in  as  plaintiff,  as  in  prize  cases,  or 
to  intervene  in  other  cases  when 
she  may  have  a  lien  or  other  claim 
on  the  property,  will  be  permitted 
to  do  so,  but  subject  to  the  rule  that 
her  rights  will  receive  the  same 
consideration  as  any  other  party  in- 
terested in  the  matter,  and  be  sub- 
jected in  like  manner  to  the  judg- 
ment of  the  court.  Of  this  class  are 
the  cases  of  The  Siren,  7  Wall.  152, 
157,  19  L.  ed.  129,  131 ;  The  Davis 
(United  States  v.  Douglas)  10  Wall. 
20,  19  L.  ed.  876,  .  .  .  and  oth- 
ers." 

In  United  States  v.  Wickersham 
<C.  C.)  10  Fed.  505,  it  was  held 


that,  it  may  be  assumed  that  the 
United  States,  whenever  it  comes 
into  court  and  brings  its  suit 
against  a  citizen,  consents  to  sub- 
mit to  and  carry  out  whatever  de- 
crees may  be  lawfully  made  against 
it  in  the  course  of  the  legal  pro- 
cedure. 

The  principle  upon  which  tiiose 
cases  rest  applies  to  an  attorney's 
lien.  And  it  was  so  held  in  the  case 
of  Re  Paschal  (Texas  v.  White)  10 
Wall.  483,  19  L.  ed.  992.  In  that 
case  Mr.  Paschal  had  been  retained 
as  special  counsel  for  the  state  of  * 
Texas,  and  had  conducted  to  a  suc- 
cessful conclusion  a  great  deal  of 
litigation  in  regard  to  certain  in- 
demnity bonds.  Out  of  moneys 
collected  by  Paschal,  upon  judg- 
ments which  he  had  obtained  for 
the  state,  he  retained  $47,325  to 
cover  his  counsel  fees  and  disburse- 
ments. The  state  appeared  by  oth- 
er counsel,  and  moved  the  court  to 
strike  Paschal's  name  from  the 
docket  as  its  attorney,  and  to  order 
him  to  deposit  the  $47,325  in  court 
for  its  benefit.  The  defense  of 
^Paschal  was  that  he  had  an  at- 
torney's lien  upon  this  money,  and 
that  he  held  it  under  his  lien  for 
compensation  and  expenses.  The 
argrument  of  the  state  was  that  the 
United  States  Supreme  Court  was 
without  jurisdiction  to  pass  upon  a 
claim  set  up  by  a  citizen  against 
the  state  of  Texas,  that  it  is  a  pre- 
sumption of  law  that  a  sovereign 
power  will  do  justice,  and  that  those 
who  contract  with  the  state  must 
rely  on  the  discretion  and  good  faith 
«f  the  legislative  body.  The  court 
in  that  case  briefly  reviews  the  au- 
thorities dealing  with  attorneys' 
liens  as  between  private  parties, 
which,  it  says,  are  "decidedly  in 
favor  of  his  lien,"  and  then  says: 
"As  the  original  retainer  was  made 
in  Texas,  we  are  inclined  to  the 
opinion  that  the  rights  of  the  par- 
ties are  to  be  regulated  by  the  laws 
of  that  state.  But,  if  tiiis  be  not 
the  case,  this  court  would  be  guided 
by  what  it  deems  to  be  the  prevail- 
ing rule  in  this  country;  and,  ac- 
cording to  this  rule,  we  are  of  opin- 
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ion  that  the  respondent  has  a  lien 
on  the  fund  in  his.hiands  for  his  dis- 
bursements and  professional  fees  in 
relation  to  the  indemnity  bonds." 

Here  we  have  a  direct  decision 
that  an  attorney's  lien  was  a  valid 
and  subsisting  right,  even  against 
the  state.  This  case  is  practically 
on  all  fours  with  the  instant  case, 
since  the  funds  are  still  in  the  hands 
of  the  court  who  rendered  the  judg- 
ment in  favor  of  the  state,  and  have 
not  been  turned  over  to  the  state. 
The  court  has  jurisdiction  of  such 
funds  to  pay  all  proper  costs  and 
expenses  incurred  in  such  litigation. 

In  the  case  of  State  v.  Ampt,  6 
Ohio,  Dec.  Reprint,  699,  the  court 
held  that  the  '-attorney  has  a  lien 
upon  the  money  of  the  state  which 
comes  into  his  hands,  as  the  fruit  of 
his  services  for  his  compensation 
and  necessary  expenses,  the  same  as 
though  his  dient  were  an  individ- 
ual, and  he  can  apply  the  same  in 
payment  of  such  compensation  and 
expenses." 

Upon  the  principles  laid  down  in 
the  foregoing  cases,  it  is  clear  tiiat 
a  sovereign  as  well  as  an  individual 
can  obtain  the  services  of  an  at- 
torney under  such  circumstances  as 
will  give  to  the  attorney  the  right 
to  assert  a  lien  for  his  disburse- 
ments and  fees  against  funds  in  the 
hands  of  the  court,  obtained  upon  a 
judgment  in  favor  of  the  state. 

The  above  cases,  or  the  most  of 
them,  were  discussed  and  applied 
by  the  supreme  court  of  Minnesota 
in  a  case  wherein  the  conclusion 
reached  is  precisely  that  coni;ended 
for  by  the  appellant.  They  were 
held  to  establish  the  right  of  an  at- 
torney as  against  his  client,  the 
sovereign,  to  assert  and  enforce  a 
lien  for  his  fees  and  expenditures 
under  a  contract  of  emplojrment 
!!'milar  to  that  in  the  case  at  bar. 
Washington  County  v.  Clapp,  83 
Minn.  512,  86  N.  W.  775.  In  that 
case  it  was  held  that  the  only  part 
of  the  recovery  which  could  be  legal- 
ly termed  "public  funds"  was  the 
amount  remaining  after  the  ex- 
penses of  litigation  were  paid.  So, 
in  the  case  at  bar,  the  amount  of 
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this  judgment  belonging  to  the  state 
as  a  part  of  its  public  funds  would 
only  be  what  remained  after  paying 
the  entire  cost  of  the  litigation,  in- 
cluding attorneys'  fees.  In  the 
Clapp  Case  the  court  said:  "There 
is  no  sound  distinction  to  be  drawn 
between  money  expended  in  such 
proceedings  in  the  way  of  disburse- 
ments and  in  the  way  of  attorneys' 
fees.  ...  It  must  be  noted  that 
the  doctrine  is  founded  upon  the 
fact  that  such  fund  is  created  by 
the  exertions  of  the  attorney,  and 
grows  out  of  his  contract  relation 
with  reference  thereto,  and  has  ap- 
plication only  to  such  a  condition. 
The  statute  (§  687,  supra)  does  not 
prohibit  such  application  as  was 
made  in  this  instance  by  respond- 
ents. If  they  had  not  retained  their 
fees,  but  had  paid  over  to  the  county 
the  entire  amount  collected,  then 
the  method  of  collecting  their  claim 
against  the  county  would  be  regu- 
lated by  the  section  cited." 

This  case  is  directly  in  point,  as 
I  view  it. 

In  the  case  of  Union  P.  R.  Co.  v. 
United  States,  2  Wyo.  170,  goods 
belonging  to  the  United  States  were 
shipped  under  the 'usual  bill  of  lad- 
ing contract  over  the  lines  of  the 
railroad  company  from  Omaha  to 
Rawlins,  Wyoming.  The  goods 
were  stored  and  held  by  the  raSroad 
company  under  claim  of  a  common 
carrier's  lien  for  freight  charges. 
Without  pajdng  the  charges,  tiie 
Federal  government  brought  this 
action  in  replevin  to  recover  the 
goods.  The  court  held  that,  had 
tiie  ownership  of  this  property 
been  in  a  private  citizen,  "the  com- 
pany woidd  have  had  the  usual 
common  carrier's  lien  upon  it  for 
these  charges."  The  only  question 
presented  was,  whether  the  same 
lien  was  good  upon  the  property  of 
the  United  States.  The  court  first 
considered  the  case  upon  thei  theory 
that  government  property  is  exempt 
from  a  common  carrier's  lien,  and 
that  the  government  can  retain  or 
waive  this  exemption.  As  to  that 
theory  it  was  held  that  in  that  par- 
ticular case,  if  the  exemption  did 


Digitized  by 


Google 


272 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


exist,  it  had  been  waived.  The 
court,  however,  goes  direcUy  to  the 
real  merits  of  tiie  situation  in  a  very 
able  investigation  as  to  whether 
such  exemptions  do  exist,  and  said : 
"But  the  exemption  does  not  exist. 
The  exemption  would  ipcalculably 
cripple  the  public  service,  the  liabil- 
ity would  equally  promote  it;  no 
consideration  of  justice  or  policy 
favors,  every  consideration  of  jus- 
tice and  policy  forbids,  the  exemp- 
tion; the  liability  enlarges,  the  ex- 
emption narrows,  sovereign  action; 
the  liability,  not  the  exemption,  is 
a  privilege,  and  therefore  an  at- 
tribute of  sovereignty.  The  learned 
counsel  for  the  defense  in  error 
has  submitted  to  us  no  adjudication 
to  the  contrary  which  we  should 
follow  as  a  guide  or  respect  as  ad- 
visory; and  we  are  convinced  that 
such  an  adjudication  does  not  exist. 
On  the  other  hand,  all  the  analogies 
of  the  Commercial  and  Maritime 
Law,  and  the  Federal  -decisions  un- 
der that  law,  are  directly  the  other 
way.  In  9  Wheat.  409,  6  L.  ed. 
122,  The  St.  Jago  de  Cuba,  it  was 
decided  in  1824  that  seamen  and 
materialmen  who  served  and  sup- 
plied the  ship  after  her  seizure  as  a 
slaver  had  respectively  liens  upon 
her  against  the  United  States  for 
wages  and  supplies,  and  that  she 
stood  pledged  to  them  accordingly." 
This  is  a  very  instructive  case, 
and  we  quote  further  from  it:  "The 
counsel  for  the  government  claims 
that  the  district  court  could  render 
a  judgment  for  but  not  against  it; 
we  have  listened  with  attention  and 
respect  to  his  argument,  advanced 
in  favor  of  this  proposition,  and 
candor  requires  us  to  admit  that  he 
has  presented  it  as  well  as  it  could 
be  presented;  but  candor  also  com- 
pels us  to  say  that  the  proposition 
is  throughout  and  throughout  a 
f^acy.  To  what  consequence  does 
the  proposition  lead?  The  United 
States  may  invoke  the  jurisdiction 
of  the  court;  it  may  accept  that 
which  does  and  discard  that  which 
does  not  accord  with  its  supposed 
interests;  it  may  dictate  the  exer- 


cise of  the  administration  of  the 
law;  it  is  not  bound  by  the  rules  of 
equal  justice;  it  is  a  privileged  suit- 
or; the  distnct  court  havmg  ren- 
dered a  judgment  against  ii^  this 
court  must  reverse;  having  ren- 
dered one  for  it,  this  court  can  only 
affirm;  it  cjm  sit  in  appeal,  must 
mechanically  obey,  cannot  revise; 
nay,  further,  having  brought  the 
suil^  and  effected  a  caption,  its  aim 
is  accomplished;  it  needs  no  judg- 
ment, for  but  one  judgment  can  be 
rendered  in  the  case,  and  that  in  its 
favor;  if,  having  made  the  caption, 
it  neglects  to  prosecute  the  writ,  a 
motion  to  dismiss  for  want  of  pros- 
ecution will  be  unavailing;  still 
further,  the  demand  in  the  writ 
for  jud^ent  is  meaningless,  the 
undertaking  of  the  sureties  with- 
out force,  the  writ  is  superfluous, 
and  the  suit  is  farcical,  because 
it  is  intended  to  effectuate  un- 
der the  forms  of  law  what  can  a& 
well  be  accomplished  by  the  violent 
hand,  under  an  irresponsible  will. 
Does  not  the  proposition  result  in 
a  pure  reductio  ad  absurdum?" 

It  was  there  held  that  a  suit  can- 
not be  instituted  against  the  prop- 
erty of  the  government,  if  the  bring- 
ing or  the  institution  of  the  suit  re- 
quires the  issuance  of  process 
against  the  government,  or  tiie  dis- 
turbance of  its  possession  of  its- 
property;  that  tiie  exemption  is- 
personal,  and  the  will  to  retain 
is  a  will  to  waive  it  in  the  exercise 
of  sovereign  interests.  When  it 
does  waive  the  privilege  invok- 
ing the  jurisdiction  of  the  court,, 
it  submite  to  that  jurisdiction,  pre- 
senting a  claim  for  adjudication.  It 
asks  that  the  claim  be  adjudicated 
on  its  merits,  and  allowed  or  re- 
jected accordingly.  In  closing  l^e 
court  said:  "Were  we  to  send  the 
case  to  the  district  court,  we  should 
direct  it  to  embrace  in  its  judgment 
the  attorneys'  fees,  fixed  at  a  rea- 
sonable amount,  upon  the  principle- 
above  stated." 

The  railroad  company,  however^ 
waived  the  fees,  and  judgment  was- 
entered  in  the  supreme  court  for 
the    transportation     charges    and 
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eosta.  See  alao  United  States  v. 
Boyd  (C.  C.)  79  Fed.  868. 

It  must  be  borne  in  mind  that  the 
fond  sought  to  be  chained  with  the 
attorn^s  fee  and  expenses  in  this 
case  has  never  been  in  the  posses- 
sion of  the  state,  and,  in  my  view  of 
the  matter,  under  the  facts  and  law 
of  this  case,  tliere  is  ample  author- 
ity for  holdinsr  tiiat  the  appellant  is 
entitled  to  the  payment  of  his  legal 
expenses  and  attorneys'  fees  out  of 
the  fund  now  in  the  hands  of  the 
court. 

It  has  been  contended  by  counsel 
for  the  state  that  this  is  a  claim 
against  the  state,  and  that  the  Con- 
stitution and  statutes  provide  an 
exclusive  procedure  for  obtaining 
payment  ^ere  is  nothing  in  this 
contention.  If  the  appellant  were 
seeking  to  have  a  claim  presented  to 
the  state  board  of  examiners,  and  to 
have  it  paid  out  of  the  treasury, 
then  there  might  be  something  in 
that  contention;  but  such  is  not  the 
case.  Appellant  is  seeking  to  sub- 
ject to  tile  payment  of  his  fees  a 
fund  that  has  never  been  in  the 
state  treasury,  and  the  state's  pos- 
session of  the  fund  could  not  be  dis- 
turbed by  such  payment. 

In  this  case  no  process  has  ever 
been  issued  against  the  state  of 
Idaho  or  any  of  its  officers,  no  pos- 
session of  the  state  has  ever  been  or 
can  be  disturbed.  No  personal  judg- 
ment can  be  given  against  the  state 
upon  which  execution  can  be  levied 
upon  any  state  property.  This  is  a 
proceeding  in  rem  against  the  prop- 
erly, not  in  possession  of  the  state, 
but  in  the  hands  of  the  court,  and 
any  decree  that  may  be  rendered 
will  be  satisfied  out  of  the  property 
now  in  the  hands  of  the  court.  The 
state  was  not  brought  into  court  by 
any  process.  It  came  in  volun- 
tarily, by  itself,  as  plaintiff,  seeking 
the  assistance  of  the  court  for  the 
recovery  of  a  judgment  against  the 
surety  company.  By  so  doing  it 
submitted  to  the  jurisdiction  of  t^e 
court,  and  cannot  in  one  breath  ask 
the  court  for  its  assistance  in  recov- 
ering a  judgment  against  a  surety 
company,  and  in  tlie  next  breath 

2  A.L.R.— 18. 


deny  to  the  court  the  right  to  pro- 
tect its  officers  in  that  proceeding, 
and  to  administer  justice  fairly  and 
honestly  in  that  case. 

The  state  has  accepted  \he  serv- 
ices of  appellant.  The  record  shows 
that  he  served  the  state  faithfully 
and  well,  and  no  sufficient  reason 
is  shown  why  the  state  should  at- 
tempt to  evade  its  liability  to  pay 
for  his  services.  Can  any  good  rea- 
son be  offered  why  the  state  in  this 
matter  should  be  unaffected  by  con- 
siderations of  morality  and  right, 
which  ordinarily  bind  the  con- 
science ?  The  observance  of  honesty 
and  fair-dealing  on  the  part  of  the 
stete  becomes  of  higher  importance 
— of  higher  importance  to  the  state 
— ^than  the  money  involved  in  this 
case.  It  was  said  in  Woodruff  v. 
Trapnall,  10  How.  207,  13  L.  ed. 
390,  that  "we  naturaUy  look  to  the 
action  of  a  sovereign  stete  to  be 
characterized  by  a  more  scrupulous 
regard  to  justice,  and  a  higher  mor- 
ality, than  belong  to  the  ordinary 
transactions  of  individuals." 

Is  there  any  justice  or  morality 
in  the  stete's  attempting  to  avoid 
the  payment  of  just  compensation 
for  services  that  it  contracted  for 
and  received,  and  which  services 
were  of  great  value  to  the  state?  It 
seems  to  me  that,  under  the  plead- 
ings in  this  case,  the  honor  and  good 
fait^  of  the  stete  is  put  to  the  test, 
and  no  hair-splitting  statutory  con- 
structions should  be  .  made  by  the 
stete  to  avoid  the  payment  of  an 
obligation,  where  it  has  received 
the  services. 

Section  10,  art.  5,  and  §  18,  art.  4, 
of  the  state  Constitution,  provides 
a  process  by  which  a  claimant,  seek- 
ing to  enforce  a  claim  against  the 
stete,  may  overcome  two'  obstacles 
which,  in  the  absence  of  those  pro- 
visions, would  make  it  impossible 
for  him  to  obtein  any  remedy  what- 
ever. The  first  is  to  divert  the  pos- 
session of  ito  personal  property  or 
money;  the  second,  to  bring  the  sov- 
ereign within  the  jurisdiction  of 
the  court.  If  neither  of  these  ob- 
stacles is  presented  to  a  claimant 
seeking  to  enforce  payment  against 
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the  state,  how  can  it  be  reasonably 
said  that  he  must  nevertheless  pur- 
sue methods  or  a  procedure  that  has 
no  application  whatever  ?  The  board 
of  examiners  may  hear  claims 
against  the  state  in  order  that  they 
may  be  paid  out  of  the  money  in  the 
possession  of  the  state,  or  in  its 
treasury.  They  cannot  order  such 
claims  paid  out  of  money  that  never 
was  in  the  possession  of  the  state 
treasury,  and,  unless  the  claim  pre* 
sented  to  such  board  is  to  be  paid 
out  of  the  treasury,  the  board  lias 
no  jurisdiction  whatever,  eitiier 
under  the  Constitution  or  the  law, 
to  pass  upon  it.  The  board  has 
jurisdiction  of  the  money  in  tiie  pos- 
session of  the  state  in  so  far  as  the 
payment  of  claims  against  the  state. 


out  of  such  money  is  concerned,  but 
it  has  no  jurisdiction  whatever  to 
pass  upon  any  claim  which  has  to 
be  paid  out  of  funds  which  are  with- 
in the  exclusive  jurisdiction  and 
control  of  the  court,  and  never  has 
been  in  the  state  treasury. 

The  main  question  before  the 
court  is  as  to  whether  the  attorneys' 
fees  and  costs  of  the  litigation  in 
this  case  may  be  paid  out  of  tiie 
judgment  obtained,  and  it  is  clear  to 
me  that  they  ought  to  be  so  paid, 
and  that  the  case  should  be  re- 
manded to  the  district  court  to  de- 
termine a  reasonable  fee  to  be  paid 
to  the  appellant. 

Petition  for  rehearing  denied, 
January  4,  1917. 


ANNOTATION. 
Lien  of  attorney  on  public  fund  or  property. 


This  note  does  not  include  cases  of 
the  lien  of  an  attorney  for  a  private 
client  upon  claims  against  the  state  or 
other  public  body. 

The  authorities  support  the  decision 
in  the  reported  case  (State  v.  Na- 
tional SxmETY  Co.  ante,  251),  that, 
in  the  absence  of  constitutional  or  leg- 
islative authority,  an  attorney  can  ac- 
quire no  lien  on  a  public  fund  or  prop- 
erty. 

In  Compton  v.  State  (1882)  S8  Ark. 
601,  it  was  held  that,  without  legisla- 
tive authority,  there  could  be  no  at- 
torney's lien  on  moneys  recovered  for 
the  state,  and  that,  without  such  au- 
thority, tiie  governor  had  no  power  to 
make  a  contract  that  would  give  such 
a  lien,  and  that  the  court  could  not 
stop  the  money  in  transit  to  the  treas- 
ury. The. governor's  contract  in  fact 
did  not  specify  the  mode  or  measure  of 
compensation.  The  court  stated  that 
by  the  early  common  law  an  attorney 
had  no  general  lien  upon  the  judg- 
ment recovered,  and  that  the  "charg- 
ing lien"  upon  the  judgment  was 
carved  out  by  the  English  courts  for 
the  protection  of  attorneys  and  solici- 
tors, lest  a  party  run  away  with  the 
fruits  of  the  litigation.  That  as  to  the 
Statute  of  Liens,  the  general  rule  was 


that  the  state  was  not  bound  by  a  stat- 
ute unless  expressly  named.  But 
whether  the  act  applied  to  the  state 
or  not,  the  governor  had  no  power  to 
employ  counsel  in  the  absence  of  stat- 
ute. 

An  attorney  of  a  taxpayer,  who  in- 
stitutes a  suit  on  behalf  of  all  the 
taxpayers  of  the  county  and  recovers 
for  the  county  treasury  money  illegal- 
ly appropriated  cannot  assert  a  lien 
thereon  for  his  services,  and  recover 
a  judgment  against  the  county. 
Marion  CouBcy  v.  Rives  (1909)  133 
Ky.  477,  118  S.  W.  309. 

An  attorney's  lien  for  services  ren- 
dered his  client,  a  county,  cannot  be 
successfully  asserted  against  money 
appropriated  to  such  client  by  an  act 
of  the  legislature  while  such  money  is 
in  the  custody  or  under  the  control  of 
the  state  treasurer.  State  ex  rel. 
Sayre  v.  Moore  (1894)  40  Neb.  854, 
25  L.R.A.  774,  59  N.  W.  755. 

Hendrick  v.  Posey  (1898)  104  Ky. 
8,  45  S.  W.  525,  46  S.  W.  702,  is  suf- 
ficiently dealt  with  in  the  opinion  of 
the  court  in  the  reported  case  (State 
V.  National  Sueety  Co,  ante,  251). 

The  cases  where  a  lien  was  allowed 
seem  to  show  little,  if  anything,  in 
opposition  to  the  general  rule. 
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Re  Paschal  (Texas  v.  White)  (1871) 
10  Wall.  (U.  S.)  483,  19  L.  ed.  992,  U 
sofficiently  referred  to  in  the  dissMit- 
ing  opinion  in  State  v.  National 
SUBEIY  Oo.,  with  the  important  excep- 
tion that  the  larger  part  of  the  at- 
torney's claim,  being  for  services  in 
the  suit  in  which  he  had  collected  the 
moneys  in  question,  was  under  a  con- 
tract made  with  him  by  the  governor, 
whose  power  so  to  contract  under  a 
special  statute  was  undisputed,  and 
which  stated:  "Your  compensation 
will  be  dependent  upon  the  action  of  a 
future  legislature,  unless  a  recovery 
is  had  in  the  suit,  in  which  event  I 
shall  feel  authorized  to  let  you  retain 
it  out  of  the  amount  received." 

In  Washington  County  v.  Clapp 
(1901)  83  Minn.  512,  86  N.  W.  775, 
quoted  from  in  the  dissenting  opinion 
in  State  v.  National  Surety  Co.,  it 
was  held  that  where  a  county  had 
employed  other  counsel  to  assist  the 
coun^  attorney  in  the  collection  of 
delinquent  personal  taxes,  and  such 
counsel  had  made  a  collection,  they 
had  an  equitable  lien  of  set-off  as 


against  the  fond  collected  for  the  rea- 
sonable value  of  their  services,  and 
that  the  funds  so  collected  were,  while 
in  their  hands,  "county  funds,"  al- 
though the  net  funds  would  ultimately 
be  divided  among  the  state,  a  city,  the 
county,  and  various  school  districts, 
the  statute  providing  that  the  county 
might  employ  the  services  of  any  at- 
torney at  law  to  assist  the  county  at- 
torney, and  "pay  for  such  services  out 
of  the  county  funds,"  the  reasonable 
value  of  the  services  being  stipulated 
in  the  suit  concerning  the  lien. 

In  State  v.  Ampt  (1879)  6  Ohio  Dec. 
Reprint,  699,  quoted  from  in  the  dis< 
senting  opinion  in  the  reported  case 
(State  v.  National  Sumtty  Co.  ante, 
251),  the  state  under  a  statute  had 
employed  the  defendant  to  collect  from 
a  county  the  state's  share  of  certain 
taxes  misappropriated  by  the  county, 
and  had  sued  him  for  money  retained, 
less  a  reasonable  sum  to  be  deducted 
therefrom  for  compensation  as  at- 
torney, admitting  his  right  to  retain 
the  money  and  assert  a  lien  thereon. 

B.  B.  B. 


L.  EOMMEL  A  SON 

V. 

CHAMPLAIN  TRANSPORTATION  COMPANY. 


Tertnont  8ttprem»  Oouit'— November  19,  191S. 

(—  Vt.  — ,  105  AtL  263.) 

Cania  —  wrongful  deliyery  —  authority  terminated  —  assignee  of  busi- 
ness. 

1.  A  common  carrier  is  liable  to  the  consignor  for  deliverirg  goods  to 
one  who  purchased  the  business  of  the  consignee  without  the  knowledge 
of  the  consignor  or  the  carrier,  although  the  sale  of  the  goods  was  made 
to  the  purchaser  of  the  business  under  the  belief  that  he  was  acting  as. 
agent  for  the  consignee,  and  such  purchaser  had  frequently  received  goods 
from  the  carrier  for  the  consignee  while  he  was  in  the  latter's  employ. 

[See  note  on  this  question  beginning  on  page  279.] 


Same  —  omdoning  wrongfnl  delivery. 

2.  That  a  stranger  pays  part  of  the 
bill  for  goods  charged  to  the  account 
of  the  supposed  buyer  does  not  show 
that  the  credit  was  transferred  to 
such  stranger,  so  as  to  condone  the 
wrongftil  delivery  of  the  goods  by 
the  carrier  to  him. 


Same  —  delivery  at  street  address. 

3.  Consigning  goods  to  a  supposed 
purchaser  at  a  given  street  address 
does  not  justify  the  carrier's  delivery 
of  them  at  the  station  to  a  stranger 
who  had  purchased  the  business  of  the 
consignee,  which  he  was  carrying  on 
at  the  address  named. 
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Same  —  culpable   conduct   of   con- 
signee. 

4.  A  consignor  is  not  estopped  to 
hold  the  carrier  liable  for  wrongful 
delivery  by  the  culpable  conduct  of 


the  consignee  in  placing  the  one  to 
whom  delivery  was  made  in  charge  of 
the  business  without  notifying  the 
carrier  of  the  change. 


Exceptions  by  plaintiff  to  rulings  of  the  City  Court  of  Burlington,  made 
during  the  trial  of  an  action  brought  to  recover  damages  for  failure  of 
defendant  to  deliver  goods  consigned  by  plaintiff  to  another,  which  re- 
sulted in  a  judgment  for  defendant.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Max  L.  Powell,  for  plaintiff:         v.  Thomas,  78  Vt  279,  62  Atl.  719; 

Where  a  common  carrier  receives     Burton  v.  Barlow,  56  Vt.  434. 


goods  to  transport  and  deliver  at  a 
certain  point  to  a  person  named,  and 
immediately  upon  their  arrival  deliv- 
ers them  to  another  person,  the  car- 
rier is  liable  as  such,  and  not  as  a 
warehouseman. 

Winslow  V.  Vermont  &  M.  R.  Co.  42 
Vt.  700,  1  Am.  Rep.  365, 

The  responsibility  of  the  carrier,  as 
such,  continues  after  the  goods  have 
reached  their  destination  until  the 
party  entitled  to  them  has  had  a  rea- 
sonable time  to  call  for,  examine,  and 
take  them. 

Blumenthal  v.  Brainerd,  38  Vt.  402, 
91  Am.  Dec.  849. 

Messrs.  Rufus  E.  Brown  and  Theo- 
dore E.  Hoplcins,  for  defendant: 

The  carrier  is  not  bound  to  deliver 
to  the  consignee  personally,  nor  to 
give  notice  to  him  of  the  arrival  of  the 
goods. 

Blumenthal  v.  Brainerd,  38  Vt.  402, 
91  Am.  Dec.  849. 

Defendant  was  justified  in  deliver- 
ing the  goods  to  M.  J.  Solomon,  as  the 
apparently  authorized  agent  of  the 
consigned. 

Tier  v.  Lampson,  35  Vt.  179,  82  Am. 
Dec.  634;  Bradish  v.  Belknap,  41  Vt. 
172;  4  R.  C.  L.  Carriers,  §  283;  Farm- 
ers' &  M.  Bank  v.  Champlain  Transp. 
Co.  18  Vt.  131,  23  Vt.  186,  56  Am.  Dec. 
68 ;  Lakeshore  &  M.  S.  R.  Co.  v.  Luce, 
11  Ohio  C.  C.  543,  5  Ohio  C.  D.  225; 
Wilson  V.  Adams  Exp.  Co.  27  Mo.  App. 
360;  Dunbar  v.  Boston  &  P.  R.  Corp. 
110  Mass.  26,  14  Am.  Rep.  576;  Wins- 
low  V.  Vermont  &  M.  R.  Co.  42 
Vt.  700,  1  Am.  Rep.  365;  Mattson 
V.  Minnesota  &  N.  W.  R.  Co.  5 
Ann.  Cas.  603,  note;  Com.  v.  People's 
E^.  Co.  201  Mass.  564,  131  Am.  St. 
Rep.  416,  88  N.  E.  420;  Ela  v.  Amer- 
ican Merchants'  Union  Exp.  Co.  2£( 
Wis.  611,  9  Am.  Rep.  619;  Locklin  v. 
Davis,  71  Vt.  321,  46  Atl.  224;  Strong 
V.  Ellsworth,  26  Vt.  366;  Belheumer 


Miles,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  against  the  de- 
fendant for  failure  to  deliver  goods 
consigned  by  the  plaintiff  to  B.  J. 
Fayette.  The  case  was  tried  by  the 
municipal  court  of  the  city  of  Bur- 
lington, Vermont,  and  from  the 
facts  found  by  that  court  it  appears 
that  the  plaintiff,  on  April  26, 1912, 
shipped  from  New  York,  via  the 
Hudson  Navigation  Company,  two 
cases  of  dry  goods,  consigned  to  B. 
J.  Fayette,  77  North  street,  Bur- 
lington, Vermont,  which  in  due 
course  of  transportation  were  re- 
ceived by  the  defendant  and  trans- 
ported to  its  dock  in  Burlington,  for 
delivery  to  the  consignee.  While 
doing  business  at  77  North  street, 
Fayette  conducted  a  mercantile 
business,  having  a  telephone  in  his 
store  for  general  use,  and  employ- 
ing several  assistants  in  his  busi- 
ness, among  whom  was  M.  J.  Solo- 
mon, a  brother-in-law  of  Fayette. 
During  the  time  he  was  in  trade, 
all  freight  consigned  to  him,  com- 
ing over  the  defendant's  transporta- 
tion line,  was  taken  from  defend- 
ant's dock  warehouse  and  hauled  by 
Fayette's  own  teams,  and  by  Fay- 
ette's direction  notice  was  to  be 
given  to  him  by  telephone  when 
freight  was  received  at  such  dock 
warehouse,  and  Fayette  would  send 
his  teams  and  remove  such  freight. 
Fayette  sometimes  went  after  the 
goods  himself,  and  at  other  times 
he  would  send  some  of  his  em- 
ployees. Fayette's  instructions  to 
the  defendant  were  to  deliver  such 
freight  to  any  one  of  his  employees 
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who  came  for  it,  and  allow  fhem  to 
receipt  for  it.  Actine:  under  these 
instructions,  M.  J.  Solomon,  upon 
several  occasions,  called  for  and  re- 
ceipted for  goods  consigned  to  Fay- 
ette. On  August  1,  1911,  Fayette 
sold  his  business  on  77  North  street, 
Borlington,  Vermont,  to  Solomon, 
and  went  into  the  fruit  business  on 
another  street  in  Burlington,  allow- 
ing his  telephone  to  remain  in  the 
North  street  store  in  his  name  and 
number,  until  after  the  delivery  of 
the  goods  in  controversy. 

In  April,  1912,  the  plaintiff's 
traveling  salesman  called  at  the 
North  street  store,  supposing  that 
Fayette  was  still  in  business  there, 
and  took  an  order  for  the  cases  of 
goods  in  question  from  Solomon, 
supposing  he  was  selling  the  goods 
to  Fayette.  Solomon  bad  previously 
ordered  goods  for  Fayette  from  the 
plaintiff,  which  had  been  received 
and  paid  for  1^  Fayette.  At  the 
time  of  the  order,  plaintiff's  sales- 
man made  no  inquiry  as  to  who  was 
porchasing  the  goods,  and  Solomon 
did  not  disclose  that  he  was  the 
owner  of  the  store  at  that  time.  The 
goods  purchased  on  this  order  were 
shipped  by  boat  from  New  York  and 
consigned  to  Fayette  at  77  North 
street,  Burlington,  Vermont.  In 
due  time  the  goods  were  received 
by  defendant,  and  unloaded  from 
their  steamboat  upon  their  wharf  in 
Burlington,  and  defendant's  freight 
agent  at  once  called  Fayette  by  tde- 
phone  at  77  North  street,  Burling- 
ton, and  directed  that  he  be  notified 
of  the  arrival  of  the  goods,  and  to 
send  for  and  take  them  away.  Sol- 
omon at  once  went  with  a  team  for 
fbe  goods,  and  received  and  re- 
ceipted for  them  in  the  name  of 
Fayette,  "by  M.  J.  Solomon."  Fay- 
ette had  nothing  to  do  with  the  store 
on  North  street,  or  with  its  manage- 
ment, after  he  sold  to  Solomon,  nor 
did  Solomon  continue  in  the  service 
of  Fayette  after  that  date.  The  fact 
of  the  sale  was  unknown  to  either 
the  plaintiff  or  defendant  until  after 
the  delivery  of  the  goods  to  Solo- 
mon. 

After  the  delivezy  of  the  goods. 


105  Ml.  tSt.) 

the  plaintiff  presented  to  Solomon  a 
bill  for  them,  who  paid  thereon  $16 
in  cash  and  a  check  for  $40,  signed 
by  Fayette,  and  made  payable  to 
and  indorsed  by  hinaself,  and  no 
further  payments  have  been  made 
on  the  bUl,  and  this  suit  is  brought 
to  recover  the  balance  due  on  the 
biU.    ' 

The  municipal  court  found  that 
the  defendant  was  in  possession  of 
the  goods  at  the  time  of  the  deliv- 
ery as  warehouseman,  and  that  as 
such  it  was  in  the  exercise  of  ordi- 
nary care,  prudence,  and  precaution 
when  delivering  the  goods  to  Solo- 
mon. To  this  last  finding  the  plain- 
tiff excepts,  on  the  grounds  that 
there  was  no  evidence  supporting 
that  finding.  The  plaintiff  also  ex- 
cepts to  the  judgment,  and  to  the 
court's  failure  to  find  as  requested 
in  plaintiff's  request  No.  2.  The 
court  found  substantially  as  re- 
quested in  No.  2,  and  that  exception 
requires  no  further  consideration. 

The  plaintiff,  in  support  of  his 
exception  to  the  findings  that  the 
defendant  was  in  possession  of  the 
goods  as  warehouseman,  refers  us 
to  the  transcript  and  the  findings  of 
the  court.  To  determine  that  ques- 
tion it  is  not  only  necessary  to  look 
into  the  evidence  and  findings,  but 
it  is  also  necessary  to  consider,  in 
connection  therewith,  when  the 
liability  of  the  carrier  terminates 
and  that  of  the  warehouseman  be- 
gins, for  that  question  is  a  mixed 
question  of  law  and  fact.  4  B.  C. 
L.  820,  H  275;  Joslyn  v.  Grand 
Trunk  R.  Co.  51  Vt.  92. 

What  is  tiie  nature  of  a  common 
carrier's  liability,  when  it  has  trans- 
ported property  over  its  line,  and 
deposited  it  in  its  warehouse  or  on 
its  wharf  or  platform,  to  await  de- 
livery to  the  consignee,  is  a  question 
on  which  three  distinct  views  have 
been  taken  in  different  jurisdic- 
tions, no  one  of  which  can  be  said  to 
have  been  so  far  generally  accepted 
as  to  have  become  the  prevailing 
rule.  One  is  denominated  tiie  Massa- 
chusetts rule,  under  which  the  car- 
rier ceases  to  be  liable  as  carrier  as 
soon  as  the  goods  are  placed  in  his 
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warehouse,  after  which  it  is  liable 
only  as  warehouseman.  Another  is 
denominated  tiie  New  Hampshire 
rule,  under  which  merely  placing 
the  goods  in  the  warehouse  does  not 
discharge  the  carrier  as  such;  but 
he  remains  liable  until  the  consignee 
has  had  a  reasonable  time  after  the 
arrival  of  the  goods  to  inspect  and 
take  them  away  in  the  common 
course  of  business.  And  the  third 
is  denominated  the  New  York  rule, 
which  differs  from  the  New  Hamp- 
shire rule  only  in  that  the  New 
York  rule  gives  the  consignee  a 
reasonable  time  in  which  to  inspect 
and  take  the  goods  away  after 
notice  of  the  arrival  of  the  goods.  4 
R.  C.  L.  750,  If  219. 

This  court  has  never  followed  the 
Massachusetts  rule,  but  has  fol- 
lowed the  New  Hampshire  rule,  in 
so  far  as  to  hold  the  carrier  liable  as 
such  until  the  consignee  has  had  a 
reasonable  time  in  which  to  inspect 
and  take  away  the  goods  after  their 
arrival.  Blumenthal  v.  Brainerd, 
38  Vt.  402,  91  Am.  Dec.  349;  Wins- 
low  V.  Vermont  &  M.  R.  Co.  42  Vt. 
700,  1  Am.  Rep.  365.  The  defend- 
ant has  called  to  our  attention  no 
evidence  tending  to  prove  that  the 
goods  were  held  by  the  defendant  as 
warehouseman,  and  that  its  liabil- 
ity as  carrier  had  terminated  when 
the  delivery  was  made,  and  from  an 
examination  of  the  transcript  we 
are  unable  to  find  any  evidence  of 
that  fact. 

The  finding  of  the  court  that  the 
goods  in  question  were  being  held 
by  the  defendant  as  warehouseman 
at  the  timer  of  the  delivery  is  with- 
out supporting  evidence,  and  the 
exception  of  the  plaintiff  in  that  re- 
spect must  be  sustained,  and  the 
judgment  below  reversed,  unless  no 
judgment  on  the  facts  found  could 
have  been  rendered  against  the  de- 
fendant as  a  common  carrier. 

This  state  has  never  departed 
from  the  common-law  rule  that  the 
common  carrier  stands  in  the  rela- 
tion of  insurer  of  the  property  in- 
trusted to  him,  and  is  liable  for  any 
damage  to  the  goods  while  in  his 
custody,  by  whatever  cause,  unless 


by  act  of  Crod  or  the  public  enemy, 
though  entirely  faultless  (Blumen- 
thal V.  Brainerd,  supra) ;  and  for 
the  delivery  of  goods  to  the  wrong 
consignee  he  is  liable,  unless  tiie 
consignor's  negligence  or  miscon- 
duct induced  the  misdelivery  by  the 
carrier.  See  Vermont  cases  above 
cited,  and  Joslyn  v.  Grand  Trunk  R. 
Co.  supra,  4  R.  C.  L.  846,  H  298. 

The  bill  of  lading  in  this  case  re- 
quired the  goods  to  be  delivered  ta 
tiie  consignee,  B.  J.  Fayette,  named 
in  the  bill  of  lading;  and  though 
Fayette  had  no  knowledge  of  that 
fact,  nor  interest  in  tiie  goods 
shipped,  tiiat  fact,  in  no  way  justi- 
fied the  defendant  in  delivering 
them  to  one  not  entitled  to  receive 
them.  Without  authority  of  the 
plaintiff  the  defendant  was  not  just- 
ified in  delivering  the  goods  to  any- 
one but  tiie  consignee  or  to  his  or- 
der; and  it  was  the  duty  of  the  de-^ 
fendant  to  hold  the  -j^^j 
goods  until  called  wron^i  «c- 
for  by  the  consignee  }J;«t'2^,V«ted 
or  the  plaintiff,  and  -•••i«nee  ot 
a  delivery  to  one 
not  entitled  to  receive  them,  though: 
induced  to  make  such  delivery 
through  the  fraud  of  a  third 
party,  will  not  excuse  the  car- 
rier. Winslow  V.  Vermont  &  M. 
R.  Co.  supra;  Southern  Exp.  Co.  v. 
Van  Meter,  17  Fla.  783,  85  Am. 
Rep.  107 ;  Pacific  Exp.  Go.  v.  Shear- 
er, 160  m.  215,  37  L.RA.  177,  53 
Am.  St  Rep.  324,  43  N.  E.  816; 
Price  V.  Oswego  &  S.  R.  Co.  50  N. 
Y.  213,  10  Am.  Rep.  475.  The  facts 
of  this  case  are  so  similar  to  those  ' 
in  Winslow  v.  Vermont  &  M.  R.  Co. 
supra,  that  to  sustain  the  judgment 
in  this  case  would  overrule  that 
case,  besides  being  in  conflict  with 
the  great  weight  of  authority  out- 
side of  tills  state.  This  rule  may- 
seem  harsh  in  some  cases;  but  ex- 
perience has  firmly  established  the 
fact  that  in  a  great  majority  of 
cases  this  strict  requirement  im- 
posed upon  the  common  carrier  is- 
for  the  public  good. 

The  defendant  urges  upon  its 
former  course  of  delivery  of  goods 
shipped  to  Fayette.    To  be  sure,  it. 
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enabled  Solomon  to  perpetrate  a 
fraad  upon  the  defencUmt;  but  the 
plaintiff  was  not  in  any  way  re- 
sponsible for  that,  and,  so  far  as  the 
case  shows,  was  ignorant  of  it.  The 
defendant  also  argues  that^  because 
Solomon  ordered  the  goods  in  the 
name  of  Fayette,  in  the  absence  of 
negligence  or  knowledge  of  fraud, 
tiie  common  carrier  would  not  be 
liable,  and  cites  Wilson  v.  Adams 
Exp.  Co.  27  Mo.  App.  360,  and  Dun- 
bar V.  Boston  &  P.  R.  Corp.  110 
Mass.  26,  14  Am.  Rep.  676,  in  sup- 
port of  its  claims. 

These  cases,  when  rightly  consid- 
ered, are  not  in  conflict  with  the 
rule  laid  Mown  in  Winslow  v.  Ver- 
mont &  M.  R.  Co.  supra,  also  cited 
hy  the  defendant  in  this  connection ; 
besides,  if  they  wei»,  we  should  ad- 
here to  our  own  decisions,  which  we 
tiiink  are  in  line  with  the  weight  of 
aathority  in  this  country  and  in 
England. 

The  defendant  also  arguies  that 
the  plaintiff  ratified  the  delivery  by 
receiving  payment  from  Solomon  of 
»«e^o-don.  \Part  of  the  pur- 
iBKwronvf*!  chasc  pricc.  This 
••"'"'•  position,  we  think, 

is  not  well  taken.  The  credit  was 
given  to  Fayette,  and  the  fact  that 
Solomon  paid  part  of  the  purchase 
price,  wii&out  more,  is  not  suflScient 
to  show  that  the  credit  was  trans- 
ferred from  Fayette  to  Solomon. 
The  fact  that  the  goods  were  ad- 
dressed to  Fayette,  77  North  street, 
in  Burlington,  is  not  sufficient  to 
justify  the  defendant  in  delivering 
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the  goods  to  Solomon,  as  argued  by 
the  defendant.    The  case  does  not 

show     that     it     was    Bame-aelWerr 

expected  that  they  at  street 
were  to  be  delivered  **«'«••• 
at  that  address.  The  number  of 
the  street  was  given  for  the  purpose 
of  aiding  the  defendant  in  identify- 
ing the  consignee,  but  that  address 
in  no  way  relieved  the  defendant 
from  its  liability  to  deliver  to  the 
proper  party,  or  to.  hold  the  goods 
until  it  could  do  so! 

The  defendant  further  argues 
that  the  plaintiff  is  estopped  from 
urging  his  claim  against  the  de- 
fendant because  of  the  culpable 
conduct  of  Fayette.  What  we  have 
stiid  above  about  Fayette's  connec- 
tion with  this  case  sufficiently  an- 
swers this  argument.    The  plaintiff 

^i  nothing, to  do  »,„^„,p,M, 
with  Fayette  s  coij-  oondmct  ot 
duct,  and  is  not  re-  »»"»«»••• 
sponsible  for  it.  Cases  can  be  found 
where  goods  have  been  ordered  un- 
der an  assumed  name  and  delivered 
to  him  by  the  carrier,  in  which  the 
carrier  has  been  held  not  liable  to 
the  consignor  for  such  delivery; 
but  those  cases  are  not  in  point,  for 
in  those  we  have  seen  the  credit  was 
given  to  the  party  ordering  the 
goods  under  an  assumed  name, 
while  here  the  goods  were  not  de- 
livered to  the  person  to  whom  the 
credit  was  given. 

Judgment  reversed,  and  judg- 
ment for  the  plaintiff,  and  cause 
remanded  for  Hhe  assessment  of 
damages. 


ANNOTATION. 


Currier:  delhrtfy  of  goods  to  one  vdioie  authority  to  act  for  consignee  has 

cewed. 


I.  In  general,  279. 
n.  Delivery   to   purchaser  of  business, 


I.  In  generta. 

The  authorities  are  to  the  effect  that 
a  carrier  who  delivers  goods  to  one 
other  than  the  consignee  does  so  at 
Us  peril  as  to  such  other's  authority 
to  receive  the  same,  and  that  the  neces- 


III.  Delivery  to  former  employee,  280. 

IV.  Delivery  to  husband  or  vnfe  of  con- 

signee after  separation,  280. 

sary  authority  cannot  arise  from  the 
fact  that  the  consignee's  business 
has  been  purchased  by  the  one  to 
whom  delivery  was  made,  or  by  the 
fact  that  the  latter  is  a  former  em- 
ployee of  the  consignee,  or  is  his  or 
her  husband  or  wife,  if  living  apart. 


Digitized  by  VjOOQIC 


280 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L..R. 


American  Merchants'  Union  Exp.  Co. 
V.  Milk  (1874)  73  IIL  224;  Angle  v. 
Mississippi  &  M.  R.  Co.  (1859)  9  Iowa, 
487;  Missouri  P.  R.  Co.  v.  Weil  (1899) 
8  Kan.  App.  889,  57  Pac.  868;  Stowe  v. 
United  States  Exp.  Co.  (1914)  179 
Mich  849,  146  N.  W.  168;  Lester  v. 
Delaware,  L.  &  W.  R.  Co.  (1896)  92 
Hun,  342,  36  N.  Y.  Supp.  907;  L.  KOM- 
M^  &  Son  v.  Champlain  Tkansp.  Co. 
(reported  herewith)  ante,  276. 

//.  DeUveri/  to  purohaser  of  Imstneaa. 

The  reported  case  (L.  Kommel  & 
Son  v.  Champlain  Transp.  Co.  ante, 
276)  seems  to  have  been  the  only 
case  to  have  passed  upon  this  particu- 
lar question,  but  the  decision  therein, 
to  the  effect  that  a  carrier  who  deliv- 
ers goods  to  one  to  whom  the  con- 
signee has  sold  his  business,  rather 
than  to  the  consignee  himself,  was 
liable  to  the  consignor  for  wrongful 
delivery,  seemingly  is  in  keeping  with 
the  general  principles  which  have  been 
applied  to  similar  cases.  In  this  the 
one  to  whom  delivery  was  made  was  a 
former  employee  of  the  consignee,  who 
had  been  in  the  habit  of  receiving  and 
receipting  for  goods  consigned  to  his 
employer  at  the  place  where  delivery 
of  the  goods  in  suit  was  made. 

It  was  also  further  held  in  this  case 
that  the  above  conclusion  would  ob- 
tain although  the  consignee  was  him- 
self guilty  of  culpable  conduct,  and 
notwithstanding  the  fact  that  the 
plaintiff  consignor  gave  credit  to  the 
former  employee  by  receiving  from 
him  a  part  of  the  purchase  price,  there 
being  no  other  indication  that  the 
credit  for  the  consignment  was  trans- 
'  ferred  by  the  consignor  from  the  con- 
signee to  the  former  employee,  who 
had  purchased  the  business. 

Ill,  Delivery  to  former  employee. 

In  American  Merchants'  Union  Exp. 
Co.  V.  Milk  (1874). 73  IIL  224,  an  action 
by  a  consignee  of  a  package  of  money 
for  wrongful  delivery  thereof  to  a 
former  employee  6f  the  plaintiff,  it 
was  held  that  the  delivery  of  the  pack- 
age to  one  on  the  assumption  that  he 
was  the  agent  of  the  consignee  did  not 
relieve  the  carrier  from  liability,  since 
the  supposed  agent  had  no  authority 
to  act,  because  no  longer  in  the  con- 


signee's service,  and  the  carrier  acted 
at  its  peril  as  to  his  authority.  In  t^is 
case  the  person  to  whom  the  delivery 
was  made  had  formerly  been  in  the 
consignee's  employment  as  a  clerk  and 
bookkeeper,  and  had  occasionally,  al- 
though without  authority  to  do  so,  re- 
ceipted for  express  packages  consigned 
to  his  employer,  but  the  package  in 
suit  was  obtained  on  a  forged  order, 
the  carrier  having  demanded  written 
authority  from  the  owner. 

And  in  Angle  v.  Mississippi  &  M.  R. 
Co.  (1859)  9  Iowa,  487,  where  a  con- 
signee of  goods  sought  to  recover  dam- 
ages for  wrongful  delivery  of  the 
goods,  it  was  held  that  where  a  carrier 
delivered  a  shipment  to  a'  supposed 
agent  of  the  consignee,  it  did  so  at 
its  peril  as  to  his  authority,  and  con- 
sequently that  the  defendant  could  not 
justify  a  delivery  to  a  firm  conducting 
a  forwarding  house,  as  agent  of  the 
consignee,  by  showing  that  another 
firm  of  which  it  was  the  successor, 
and  which  had  been  dissolved,  and  had 
held  a  general  order  for  the  delivery 
to  it,  as  agent,  of  all  goods  consigned 
to  the  plaintiff,  although  the  new  firm 
was  composed  of  a  portion  of  the  mem- 
bers of  the  old  one. 

In  Lester  v.  Delaware,  L.  &  W.  R.  Ck>. 
(1895)  92  Hun,  842,  86  N.  Y.  Supp. 
907,  it  was  held  that  where  a  carrier 
delivered  goods  to  the  person  to  whom 
they  were  consigned,  and  who  had 
been  in  the  employment  of  the  plain- 
tiff after  termination  of  the  agency 
and  notice  by  the  plaintiff,  the  true 
owner,  not  to  do  so,  it  was  liable  for 
conversion  of  the  goods,  and  this  even 
though  the  former  agent  had  a  lien  on 
the  goods  for  freight  paid  by  him,  it 
appearing  that  he  at  the  time  was  in- 
debted to  the  plaintiff  in  a  larger  sum. 

See  also  the  reported  case  (L.  Kom- 
mel &  Son  v.  Champlain  Transp.  Co. 
ante,  275), 

rv.  Delivery  to  huahand  or  wife  of  con- 
signee after  separaUon. 

In  Stowe  V.  United  States  Exp.  Co. 
(1914)  179  Mich.  349,  146  N.  W.  158, 
it  was  held  that  delivery  of  a  ship- 
ment of  goods  by  the  agent  of  an  ex- 
press company  at  the  consignee's 
place  of  residence,  as  given  by  the 
city  directory,  was  not  a  delivery  to 
the  consignee,  although  his  wife,  from 
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whom  he  had  separated,  still  lived  at 
saeh  place  and  his  name  was  upon 
tiie  door  plate,  and  the  deliveryman, 
upon  inquiry  of  a  servant,  was  told 
that  it  was  the  residence  of  the  con- 
signee, who,  in  fact,  however,  no  long- 
er lived  there,  and  had  not  done  so 
for  more  than  a  year. 

And  in  Missouri  P.  R.  Co.  v.  Weil 
(1899)  8  Kan.  App.  889,  67  Pac.  868, 


the  court  applied  the  rule  that  a  car- 
rier of  goods  as  bailee  is  bound  in  law 
to  deliver  the  same  to  the  consignee 
or  to  his  authorized  agent,  holding 
that  such  a  carrier  was  liable  for 
wrongful  delivery  where  it  made  deliv- 
ery to  the  consignee's  husband,  who 
had  separated  from  her,  she  holding 
the  bill  of  lading,  which  had  not  been 
transferred.  6.  J.  C. 


LOUISA  SCHWENN,  Reapt, 

V. 

WILLIAM  SCHWENN  et  al.,  Appts. 

WUoonabt  Swpreme  Court— Janiuarir  e,  lOlM, 
(166  Wis.  420,  166  N.  W.  171.) 

Gonspiracy  —•  to  d^eat  contract  —  liability. 

1.  Persons  participating  in  a  successful  conspiracy  with  a  man  to  dis- 
sipate his  property,  so  as  to  deprive  his  divorced  wife  of  the  benefit  of 
her  antenuptial  contract  for  payment  of  a  specified  sum  to  her  at  his 
death,  are  liable  to  her  in  damages. 

[See  note  en  this  question  beginning  on  page  287.] 

Parties  —  salt  for  damages  —  con- 

qiiracy.  spired  with  decedent  to  dissipate  his 

2.  The  personal  representative  of  property  so  as  to  deprive  his  divorced 
the  estate  of  decedent  is  not  the  prop-  wife  of  the  benefit  of  her  antenuptial 
er  party  plaintiff  in  a  suit  to  hold  li-  contract  for  a  sum  of  money  to  be 
able  in   damages  persons  who  con-  paid  her  at  his  death. 


Apf>EAL  by  defendants  from  an  order  of  the  Circuit  Court  for  Dane 
County  overruling  a  demurrer  to  the  complaint  in  an  action  brought  to 
recover  damages  for  alleged  conspiracy  by  defendants  to  deprive  plaintiff 
of  the  benefit  of  an  antenuptial  contract  for  a  sum  of  money,  to  be  paid 
at  the  death  of  her  husband.  Affirmed. 
Statement  by  Kerwin,  J.  the  owner  of  notes,  mortgages,  and 

The  complaint  in  this  action  sets     securities  of  the  value  of  $10,000; 


forth  substantially  the  following 
facts:  That  the  plaintiff  and  Fritz 
Schwenn  intermarried  September 
30,  1902;  that  prior  to  the  mar- 
riage a  written  antenuptial  con- 
tract of  marriage  settlement  was 
made  between  the  parties,  a  copy 
of  which  contract  is  attached  to 
the  complaint;  that  on  October 
18, 1909,  in  an  action  by  the  plain- 
tiff against  said  Fritz  Schwenn, 
judgment  of  absolute  divorce  was 
entered  in  favor  of  plaintiff;  that 
in  said  judgment  it  was  deter- 
mined   thiat    Fritz    Schwenn    was 


that  an  appeal  was  taken  to  the  su- 
preme court  from  said  judgment, 
and  that  upon  said  appeal  the  judg- 
ment was  modified  by  awarding 
plaintiff  $1,000  as  division  of  prop- 
erty, and  further  providing  that 
such  judgment  should  not  operate 
to  bar  or  in  any  way  disturb  plain- 
tiff's rights  to  the  sum  of  $500  or 
any  sum  which  plaintiff  might  be 
entitled  to,  under  the  terms  of  the 
antenuptial  contract  between  the 
parties;  that  the  antenuptial  con- 
tract provided  for  the  iMiyraent  of 
$5d0  in  case  plaintiff  survived  said 
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Fritz  Schwenn ;  that  the  amount  due 
under  the  antenuptial  contract  has 
not  been  paid,  nor  any  part  thereof ; 
that  for  tiie  purpose  of  cheating  and 
defrauding  plaintiff  and  hindering, 
dela]ang,  and  preventing  her  from 
recovering  the  amount  so  due  her, 
or  any  part  thereof,  the  defendants 
and  said  Fritz  Schwenn  entered 
into  a  conspiracy  to  fraudulently 
transfer,  dispose  of,  or  cancel  the 
notes,  mortgages,  and  securities  so 
held  by  said  Fritz  Schwenn,  the 
same  constituting  all  the  property 
of  which  he  was  the  owner  or  pos- 
sessed, and  that  he  was  possessed  of 
no  other  means  of  any  kind  out  of 
which  the  claim  of  plaintiff  or  other 
creditors  can  be  satisfied  or  collect- 
ed; that  a  portion  of  said  mort- 
gages and  notes  were  personal-  obli- 
gations of  some  of  the  defendants 
herein ;  that  In  accordance  with  the 
purpose  of  said  conspiracy  the  de- 
fendants and  Fritz  Schwenn  fraud- 
ulently and  without  consideration 
caused  said  notes  and  mortgages  so 
held  against  some  of  the  defendants 
to  be  satisfied  or  surrendered,  and 
defendants  collected  and  retained 
the  proceeds  of  other  notes,  mort- 
gages, or  securities  held  by  him, 
such  proceeds  being  turned  over  to 
and  accepted  by  them  for  the  fraud- 
ulent purpose  aforesaid,  with  the  in- 
tent on  the  part  of  said  Fritz 
Schwenn  to  escape  the  pajonent  to 
plaintiff  of  the  amount  due  upon 
said  antenuptial  contract;  that  de- 
fendants were  fully  cognizant  of 
the  Intent  and  purpose  of  Fritz 
Schwenn,  and  shared  and  partici- 
pated therein;  that  as  a  result  of 
said  fraudulent  acts  of  defendants 
and  Fritz  Schwenn  all  property  of 
which  he  was  the  owner  and  of 
which  he  was  possessed  was,  prior 
to  his  death,  disposed  of  to  and  ac- 
quired by  the  defendants;  that 
Fritz  Schwenn  left  no  property  out 
of  which  plaintiff's  claims  under 
said  antenuptial  contract  can  be 
paid  or  satisfied  in  whole  or  in  part, 
or  out  of  which  the  claims  of  other 
creditors  of  said  Fritz  Schwenn  can 
be  satisfied,  and  other  creditors 
have  been  and  will  thereby  be  pre- 


vented from  recovering  of  the  es- 
tate of  said  Fritz  Schwenn  any  por- 
tion of  their  claims  or  demands 
against  said  Fritz  Schwenn;  that 
the  property  so  unlawfully  acquired 
by  and  turned  over  to  defendants 
herein  for  the  fraudulent  purposes 
aforesaid  is  more  than  sufficient  to 
satisfy  the  claims  In  favor  of  plain- 
tiff or  other  creditors  of  Frite 
Schwenn ;  that  through  the  consum- 
mation of  said  conspiracy  the  plain- 
tiff has  been  deprived  of  any  remedy 
against  the  estate  of  Frilz  Schwenn 
under  the  contract  before  referred 
to,  anli  has  been  thereby  damaged 
in  the  sum  of  $500,  with  Interest  as 
provided  by  law,  from  the  date  of 
the  death  of  Fritz  Schwenn;  that 
Fritz  Schwenn  died  In  May,  1912,  at 
Minneapolis,  Minnesota.  Judgment 
is  demanded  against' the  defendants 
for  the  sum  of  $500,  with  interest, 
and  costs. 

Tlie  defendants  demurred  to  the 
complaint,  first,  on  the  ground  that 
there  was  a  defect  of  parties  plain- 
tiff, in  that  tlie  complaint  shows  the 
plaintiff  is  not  the  administzBtor  or 
executor  of  the  estate  of  Fritz 
Schwenn;  and,  second,  on  the 
ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was 
overruled,  and  from  an  order  over- 
ruling it  this  appeal  was  taken. 

Mr.  F.  K.  Shattleworth  for  appel- 
lants. 
Messrs.  Grady  &  FamBWorth,  for 

respondent: 

The  complaint  states  a  cause  of  ac- 
tion to  recover  damages  resulting  to 
plaintiff  from  the  consummation  of  an 
unlawful  conspiracy  to  fraudulently 
dispose  of  property  in  which  she  had 
an  interest,  and  induce  the  breach  of 
a  contract  to  which  she  was  a  party. 

Peck  v.  Vandemark,  99  N.  Y.  29,  1 
N.  E.  41;  19  Am.  &  Eng.  Enc.  Law,  2d 
ed.  1244;  Martens  v.  Reilly,  109  Wis. 
464,  84  N.  W.  840;  Gebhardt  v.  Holmes, 
149  Wis.  428,  135  N.  W.  860;  Angle  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  151  U. 
S.  1,  38  L.  ed.  55,  14  Sup.  Ct.  Rep.  240. 

The  action  was  maintainable  to 
charge  defendants  as  trustees  and  re- 
cover personal  judgment  against  them 
if  they  have  disposed  of  the  property 
fraudulently  acquired. 
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German  Bank  v.  Leyser,  50  Wis.  258, 
6  N.  W.  809;  Mason  v.  Pierron,  69  Wis. 
588,  34  N.  W.  921;  Chamberlin  v. 
Jones,  114  Ind.  468,  16  N.  E.  178; 
Reeg  ▼.  Barnham,  56  Mich.  39,  20  N. 
W.  708,  21  N.  W.  481;  Donejr  v.  Clark, 
55  Ohio  St.  294,  45  N.  E.  316;  Miller 
V.  Davidson,  8  HI.  518,  44  Am.  Dec. 
715;  Rassell  v.  Clark,  7  Cranch,  87,  3 
L  ed.  277;  14  Am.  &  Eng.  Enc.  Law, 
2d  ed.  318;  Birley  v.  Staley,  5  Gil.  &  J. 
432,  25  Am.  Dec.  808;  Whitney  v. 
Kimball,  4  Ind.  546,  68  Am.  Dec.  638 ; 
Overmire  v.  Haworth,  48  Minn.  372, 
31  Am.  St.  Rep.  660,  51  N.  W.  121; 
National  Tradesmen's  Bank  v.  Wet- 
more,  124  N.  Y.  241,  26  N.  E.  548; 
Mueller  v.  Bruss,  112  Wis.  406,  88  N. 
W.  229. 

Kerwin,  J.,  delivered  the  opinion 
of  the  court: 

We  have  set  forth  the  substance 
of  the  complaint  in  the  statement  of 
facts.  It  clearly  states  that  the  de- 
fendants combined  and  conspired  to 
produce  a  breach  of  the  contract  ob- 
ligations of  Fritz  Schwenn  to  the 
plaintifF,  and  prevent  her  from  re- 
ceiving the  benefits  provided  for  her 
io  the  contract,  and  that  they  suc- 
ceeded in  producing  9  breach  of  the 
contract  to  the  injury  of  plaintifF  in 
the  sum  of  $500.  The  facts  set  forth 
in  the  complaint  include  idl  the  ele- 
ments which  have  been  held  in  sev- 
eral decisions  of  this  court  to  bb  es- 
sential in  an  action  for  damages  for 
an  executed  conspiracy  to  injure. 
Martens  v.  Reilly,  109  Wis.  464,  84 
N.  W.  840;  Patnode  v.  Westen- 
haver,  114  Wis.  460,  90  N.  W.  467; 
RandaD  v.  Lonstrof ,  126  Wis.  147, 
3  L.R.A.(N.S.)  470,  105  N.  W.  668, 
5  Ann.  Cas.  371 ;  White  v.  White, 
132  Wis.  121,  111  N.  W.  1116;  Mc- 
Lennan V.  Church,  163  Wis.  411, 
158  N.  W.  73,  and  otiier  cates  in 
this  court. 

In  the  instant  case,  upon  the  al- 
legations of  the  complaint,  there 
was  a  combination  of  two  or  more 
persons  to  do  an  unlawful  act,  to 
vit,  to  produce  a  breach  of  a  con- 
tract obligation,  accomplishment  of 
that  pmrpose,  and  resulting  damage 
to  the  person  designed  to  be  injured. 
In  White  v.  White,  182  Wis.  121, 
HI  N.  W.  1116,  the  rule  applicable 
to  such  a  situation  is  thus,  in  effect. 
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its  y.  w.  ni.) 

stated :    Any  combination  of  two  or 

more  persons  to  do  an  unlawful  act, 

as  to  breach   a  contract,  by  any 

means  which  is  carried  out,  is  an 

actionable    conspiracy    for    which 

those  participating  must  respond  in 

damages  to  the  person  injured. 

Counsel  for  appellants  relies  up- 
on Field  V.  Siegel,  99  Wis.  605,  47 
L.R.A.  433,  75  N.  W.,  397,  where  it 
is  held  that  a  general  creditor  can- 
not maintain  an  action  against  his 
debtor  and  others  with  whom  he 
conspired  to  place  all  his  property 
beyond  the  reach  of  his  creditors, 
to  recover  damages.  Much  that  is 
said  in  the  opinion  does  not  seem  to 
apply  to  that  case,  and  certainly 
does  not  apply  to  the  instant  case. 
In  Field  v.  Siegel,  the  conspiracy 
entered  into  was  to  defraud  credi- 
tors generally,  while  in  the  case  at 
bar  the  action  is  against  the  defend- 
ants who  entered  into  a  conspiracy 
for  the  express  purpose  of  breach- 
ing the  contract  between  Frita: 
Schwenn  and  plaintiff  and  prevent- 
ing her  from  recovering  the,  fruits 
thereof,  and  which  did  in  fact  ac- 
complish that  purpose.  In  f'ield  v. 
Siegel  it  is  suggested  that  it  is  es- 
sential to  the  recovery  of  damages 
for  a  consummated  conspiracy  to  in- 
jure that  the  damages  "must  be  a 
clear  and  necessary  consequence  of 
the  fraudulent  act,  and  of  a  char- 
acter to  be  clearly  defined  and  ascer- 
tained." There  can  be  no  question 
but  that  such  elements  are  clearly 
alleged  in  the  case  at  bar.  It  is  also 
said  in  the  Field-Siegel  Case:  "No 
action  lies  for  simply  conspiring  to 
do  an  unlawful  act.  It  is  tiie  doing 
the  act  itself,  and  the  resulting 
actual  damage  to  the  plaintiff, 
which  furnish  the  ground  of  the  ac- 
tion." This  statement  is  good  law, 
but  the  precise  situation  so  stated 
to  be  essential  to  such  ah  action  as 
this  is  clearly  alleged  in  the  com- 
plaint in  the  instant  case,  and  seems 
to  have  been  in  the  case  with  which 
the  court  was  dealing. 

Again  the  court  said  in  Field  v. 
Siegel :  "An  act  which,  if  done  by 
one  alone,  constitutes  no  ground  of 
an   action  on  the  case,   cannot  be 
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made  the  ground  of  such  action  by 
alleging  it  to  have  been  done  by  and 
through  a  conspiracy  of  several." 
That  was  expressly  said  not  to  be 
the  law  of  this  state  in  State  ex  rel. 
Dumer  v.  Huegin,  110  Wis.  189,  62 
L.R.A.  700,  85  N.  W.  1046,  15  Am. 
Crim.  Rep.  382.  It  will  be  seen  that 
the  Field  Case,  as  treated  by  the 
court,  is  quite  different  from  the  in- 
stant case,  as  appears  from  the  rea- 
soning of  the  court  in  that  case. 

The  holding  here  is  that  where,  as 
in  the  present  case,  there  is  charged 
a  conspiracy  to  defeat  or  breach  one 
specific  contract,  or  certain  specific 
contracts,  by  the  fraudulent  trans- 
_  f  er  of  the  debtor's 
to  dVfVZt'eoa.  property,  an  action 
iSKiW.  ^0'.  damages     lies 

agamst  the  con- 
spirators. Whether  such  an  action 
would  lie  where  the  conspiracy  is  to 
defraud  creditors  generally,  as  in 
Field  v.  Siegel,  supra,  is  not  de- 
cided. 

As  regards  the  first  ground  of  de- 
murrer it  is  only  necessary  to  say 

Psrtlea-anlt  *^at      it      is    whoUy 

tor  damavM-      without  merit.    The 

•o-plrac.  ^g^j^^         ^^        ^^^ 

brought  against  Fritz  Schwenn  or 
his  estate,  but  against  the  defend- 
ants who  conspired  with  him  and 
obtained  his  property.  Further  dis- 
cussion seems  unnecessary. 

Our  conclusion  is  that  the  com- 
plaint must  be  sustained,  upon  the 
authority  of  many  cases  decided  by 
this  court  since  Field  v.  Siegel, 
supra. 

The  order  of  the  court  below  must 
therefore  be  affirmed,  and  anytiiing 
said  in  Field  v.  Siegel,  supra,  in 
conflict  with  this  opinion,  must  be 
deemed  overruled. 

The  following  opinion  was  filed 
January  22,  1918: 

Winslow,  Ch.  J.,  concurring  in  the 
result: 

With  considerable  doubt  I  have 
concurred  in  the  conclusion  that  the 
complaint  states  a  good  cause  of 
action,  but  I  wish  to  make  it  plain 
that  my  concurrence  goes  no  fur- 
ther than  the  facto  of  the  present 


case  require,  and  I  also  wish  to 
briefly  state  why  this  is  so. 

The  present  case,  as  set  forth  in 
the  complaint,  is  a  case  where  a  hus- 
band (now  deceased)  entered  into  a 
conspiracy  with  his  children  and 
heirs  at  law  to  prevent  the  payment 
to  his  divorced  wife  of  the  sum  se- 
cured to  be  paid  to  her  after  his 
death  by  antenuptial  contract  with 
her ;  and  carried  out  the  conspiracy 
by  transferring  to  them  before  his 
death  all  of  his  property,  amount- 
ing to  $10,000,  leaving  no  estate  out 
of  which  the  money  agreed  to  be 
paid  by  the  antenuptial  contract 
(viz.,  the  sum  of  $500)  could  be  col- 
lected. 

The  antenuptial  contract  con- 
tained a  number  of  other  provisions 
with  regard  to  the  residence  of  the 
parties  upon  the  wife's  farm,  the 
disposal  of  the  income  of  the  farm, 
the  duties  of  each  in  case  of  sick- 
ness of  the  other,  the  duty  of  the 
husband  as  to  repairs,  insurance^ 
and  payment  of  tiuces  on  the  farm, 
ete.,  which  will  be  found  more  fully 
stated  in.  the  statement  of  facte  in 
the  divorce  action  (Schwenn  v. 
Schwenn,  143  Wis.  399,  127  N.  W. 
948). 

Here  was  not  a  mere  money  ob- 
ligation, but  a  contract,  providing- 
for  the  doing  of  numerous  things  by 
each  party,  all  arising  out  of  or 
closely  connected  with  the  marital 
relation.  The  existence  and  validity 
of  this  contract  had  been  admitted 
and  practically  adjudicated  in  a 
previous  action  between  the  parties 
(Schwenn  v.  Schwenn,  supra) .  The 
defendante  are  alleged  to  have  suc- 
cessfully conspired  with  the  di- 
vorced husband  to  put  dl  his  prop- 
erty out  of  his  hands,  so  that  there 
was  no  estate  at  his  death,  for  the 
very  purpose  of  defeating  the  fun- 
damental agreement  on  the  part  of 
the  husband,  on  which  the  whole 
fabric  of  the  antenuptial  agreement 
rested,  namely,  the  agreement  that 
the  wife  should  be  paid  a  definite 
sum  from  the  husband's  estate,  in 
case  she  survived  him. 

The  cases  in  this  court  upon 
which  the  argument  in  support  of 
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the  complaint  really  rests  are  ihe 
cases  of  Martens  v.  Reilly,  109  Wis. 
464,84N.  W.  840;RaD(laUv.  Loi^ 
Btrof,  126  Wis.  147,  3  L.R.A.(N.S.) 
470, 105  N.  W.  663,  5  Ann.  Cas.  371 ; 
White  V.  White,  132  Wis.  121,  111 
N.  W.  1116,  and  McLennan  t. 
Church,  168  Wis.  411,  158  N.  W.  73. 

There  is  no  question  but  that  this 
court  distinctly  held  in  the  Martens 
Case  that  if  two  or  more  persons 
suc^ssfully  '  conspired  to  produce 
the  breaking  of  a  contract,  the  in- 
jured party  may  recover  his  dam- 
ages in  an  action  at  law  against  the 
conspirators.  The  contract  breached 
in  that  case. was  a  contract  for  the 
leasing  of  lands  for  a  term  of  years, 
with  a  privilege  of  purchase,  and  a 
number  of  other  provisions  as  to  the 
use  of  the  premises,  etc.  In  the 
Lonstrof  Case  the  object  of  the  con- 
spiracy was  "the  breaching  of  the 
marriage  contract,  and  the  desertion 
of  the  wife  by  the  husband,  leaving 
her  in  destitution."  In  the  White 
Case  also  it  was  a  marriage  contract 
which  was  breached  as  the  result  of 
a  successful  conspiracy;  and  in  the 
McLennan  Case  it  was  a  contract 
for  the  conveyance  of  land.  The 
contract  breached  in  the  case  of 
Angle  V.  Chicago,  St.  P.  M.  &  O.  R. 
Co.  151  U.  S.  1,  38  L.  ed.  55, 14  Sup. 
Ct.  Rep.  240,  where  a  similar  ruling 
was  made,  was  a  contract  for  the 
construction  of  65  miles  of  railroad, 
which  had  been  partially  performed. 
So  it  appears  that  all  of  the  cases 
which  seem  to  be  relied  upon  to  sus- 
tain the  reasoning  of  the  court  in 
the  present  case  were  cases  where 
the  contracts  breached  were  con- 
tracts of  a  continuing  nature,  or 
contracts  only  partially  carried  out, 
covering  numerous  transactions, 
with  duties  and  obligations  on  both 
sides. 

On  the  ground  that  the  contract 
in  the  present  case'  was  of  this 
nature,  and  not  a  mere  debt,  I  have, 
with  some  doubt,  concurred  in  the 
result.  I  go  no  further,  however. 
When  the  abstract  question  is 
squarely  presented  whether  a  trans- 
fer of  a  debtor's  property  to  third 
persons,  with  intent  to  simply  avoid 
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payment  of  one  debt  or  a  number  of 
debts  (the  transferees  participating 
in  the  intent) ,  is  an  actionable  con- 
spiraea  within  the  rule  of  the  Mar- 
tens Case,  I  shall  feel  entitled  to 
examine  it  unembarrassed  by  any- 
thing decided  in  the  present  case. 
In  my  judgment  that  question  is  not 
here  presented. 

There  are,  as  it  seems  to  me,  a 
number  of  important  considerations 
which  will  then  demand  careful  at- 
tention, which  have  not  been  pre- 
sented or  even  suggested  in  the  pres- 
ent case.  I  desire  to  mention  briefly 
and  without  argrument  some  of  the 
considerations  which  I  have  in 
mind. 

In  the  first  place,  a  transfer  of 
property  by  a  debtor  does  not 
necessarily  cause  a  breach  of  the 
debtor's  contract  with  a  creditor. 
It  may  or  it  may  not.  The  debtor 
may  acquire  other  property, — in 
fact,  frequently  does, — and  be  en- 
tirely able  to  pay  his  debt  within  a 
short  time,  and  hence  it  could  never 
be  certainly  established  that  damage 
had  resulted  from  the  conspiracy 
until  the  Statute  of  Limitations  had 
run  or  witil  the  debtor  had  been 
discharged  from  the  debt  by  death 
or  the  bankrupt  court.  But  there  is 
another  consideration  which  seems 
of  greater  weight.  Such  a  transfer 
is  absolutely  void  so  far  as  the 
creditor  is  concerned.  As  to  him 
the  property  remains  the  property 
of  his  debtor.  If  it  be  in  existence 
and  be  leviable,  it  may  be  levied  on 
by  attachment  or  execution,  or  if 
nonleviable  it  may  be  reached  by 
garnishment  and  subjected  to  the 
creditor's  claim. 

Even  though  the  property  be  con- 
cealed or  disposed  of  by  transferees 
a  court  of  equity  will,  after  it  ap- 
I>ears  that  an  execution  will  not 
bring  the  money,  compel  the  appli- 
cation of  the  value  or  proceeds  of 
the  property  to  the  payment  of  the 
debt,  by  the  use  of  those  equitable 
remedies  which  are  well  understood 
and  need  not  be  enumerated  here. 

These  considerations  make  it  clear 
that,  when  the  conspirators  (i.  e. 
the  transferees)  are  known,  the  fact 
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of  the  fraudulent  transfer  has  not 
breached  the  contract  or  made  a 
future  breach  certain  in  any  legal 
sense.  The  debt  may  yet  be  satis- 
fied out  of  the  transferred  property 
itself,  if  to  be  found,  and,  if  not,  by 
equitable  remedy  against  the  trans- 
feree personally.  The  result  of  the 
conspiracy  is  not  to  prevent  the 
creditor  from  getting  his  money, 
but  is  simply  to  reduce  somewhat 
his  chance  of  so  doing,  and  perhaps 
to  make  the  process  longer. 

This  reduction  of  the  chances  of 
ultimate  recovery  is  manifestly  too 
speculative  a  thing  to  be  measured 
in  damages,  but  there  must  be 
actual  legal  damage  shown  .to  sup- 
port an  action  for  conspiracy,  hence 
the  difficulty  6f  supporting  such  an 
action,  founded  simply  on  a  fraud- 
ulent transfer  of  property  to  defeat 
creditors,  before  any  attempt  to  col- 
lect the  debt  by  pursuing  the  prop- 
erty itself  has  been  made. 

This  is  in  accordance  with  the 
weight  of  authority  everywhere,  ex- 
cept in  the  state  of  Pennsylvania. 
Field  v.  Siegel,  47  L.R.A.  438  and 
note  (99  Wis.  605,  75  N.  W.  397) ; 
12  R.  C.  L.  p.  645,  §  152,  and  notes 
11  and  14. 

The  court's  opinion  draws  a  dis- 
tinction between  a  conspiracy  to  de- 
feat one  specific  contract,  or  certain 
specific  contracts,  and  a  conspiracy 
to  defeat  creditors  generally,  hold- 
ing that  in  the  first-named  case  the 
action  for  conspiracy  may  be  main- 
tained, but  leaving  the  question 
open  as  to  the  last-named  case. 

There  is,  of  course,  no  difference 
in  the  quality  of  the  act,  whether  the 
fraudulent  transfer  of  property  be 
made  with  intent  to  defeat  one  or 
ten  or  a  hundred  creditors.  Nor  is 
there  any  logical  ground  for  hold- 
ing that  the  one  creditor  has  any 
special  remedy  which  the  ten  or  the 
hundred  have  not.  If  this  were  the 
law,  then  it  would  follow  that,  in  an 
action  brought  by  one  creditor 
claiming  conspiracy  to  defeat  his 
claim  alone,  the  conspirators  could 
come  in  and  prove  that  their  in- 
tent was,  not  to  defeat  the  plain-  ' 
tiff's  claim  alone,  but  the  claims  of 


ninety-nine  other  honest  men  as 
well,  and  walk  out  of  court  with  a 
clean  bill  of  health.  This  would  be 
absurd. 

Now,  if  an  action  for  damages  for 
conspiracy  lies  whenever  a  trans- 
fer of  this  kind  is  made,  it  must  lie 
in  favor  of  each  separate  creditor, 
because  each  suffers  a  separate  in- 
jury. Every  such  action  is  an 
action  at  law  in  which  the  defend- 
ants are  entitled,  under  the  Consti- 
tution, to  a  jury  trial.  Onst.  art. 
1,  §  5.  Suppose  there  are  fifty- 
creditors  with  claims  aggregating 
$25,000,  and  the  property  fraudu- 
lently conveyed  aggregates  $5,000. 
Of  course,  the  total  damages  recov- 
ered cannot  exceed  the  value  of  the 
property  transferred.  If  all  the 
creditors  commenced  their  actions 
at  once  and  pressed  tiiem  to  trial 
and  judgment,  so  that  the  amount  of 
debts  became  fixed  and  certain,  a 
pro  rata  division  might  be  made» 
perhaps,  of  the  damages;  but  can 
anyone  acquainted  with  legal  pro- 
ceedings regard  such  a  thing  as  pos- 
sible or  probable?  A  court  of  law- 
has  no  machinery  to  handle  such 
matters.  This  is  not  on  account  of 
any  mere  artificial  rules  of  proce- 
dure, or  of  the  magical  effect  of  the 
words  "law"  or  "equity,"  but  on  ac- 
count of  the  practical  impossibility 
of  doing  jury  business  as  business 
without  a  jury  can  be  done.  As  be- 
fore said,  each  creditor  will  have  his 
own  separate  cause  of  action;  the 
alleged  conspirators  will  be  entitled 
to  demand  a  jury  trial  in  every  such 
action ;  they  will  be  entitled  also  to 
contest  separately  the  validity  of 
every  claim ;  indeed  they  may  be  ob- 
liged to  do  so.  Can  anyone  imagine 
any  more  involved  mass  of  litiga- 
tion than  such  a  situation  would 
produce,  and  can  anyone  imagine  a 
satisfactory  result  coming  there- 
from? And  how  many  years  would 
it  take  to  work  out  such  result? 
The  situation  would  be  practically 
impossible  in  every  case  where  there 
are  many  creditors  and  a  small 
amount  of  property  transferred. 
These  considerations,  among  others^ 
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doubtless  induced  the  courts  to  hold 
Mnth  practical  unanimity  (as  held 
by  this  court  in  the  Field  Case,  su- 
pra) that  a  general  creditor  has  no 
cause  of  action  for  conspiracy  re- 
sultinsr  from  a  fraudulent  transfer 
of  his  debtor's  property,  but  that 
his  remec^  is  to  reach  after  the 
property  itself  by  attachment,  gar- 
nishment, supplementary  proceed- 
ings, or  by  appeal  to  equi^,  after 
having  exhausted  his  legal  r^nedies 
against  his  debtor  Mrithout  success. 
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To  my  mind  this  doctrine  seems  to 
be  good  law,  good  sense,  and  good 
administration,  and  when  the  ques- 
tion is  necessary  to  be  decided  I 
shall  want  some  better  reasons  for 
abandoning  it  than  have  been  given 
in  the  present  case. 

Vinje,  J.: 

I  concur  in  the  foregoing  opinion 
of  Mr.  Chief  Justice  Winslow. 

Eschweiler,  J.; 
I,  also. 
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I.  General  mie,  287. 
n.  Creditor  with  a  lien,  291. 
III.  Liability  for  aiding  faqsband  to  de- 
fraud wife,  292. 

7.  General  rule. 
Merely  to  conspire  to  commit  a 
wrong  is  not  actionable,  and  imposes 
no  civil  liability  upon  the  members  of 
the  conspiracy.  To  enable  the  in- 
jured person  to  maintain  an  action  for 
damages  based  upon  a  conspiracy,  it 
must  be  shown  that  the  defendants 
have  been  o^uilty  of  the  commission 
of  a  wrongful  act  in  violation  of  some 
right  of  the  complainants,  and  that 
damage  has  resulted  as  a  proximate 
consequence  of  the  wrongful  act  com- 
plained of.  Applying  this  general  doc- 
trine to  the  question  under  considera- 
tion, it  is  clear  that  a  mere  general 
creditor  without  a  lien  has  no  interest 
in  the  debtor's  property,  and  hence  is 
not  legally  injured  by  any  conspiracy 
with  the  debtor  to  aid  him  in  dispos- 
ing of  his  property  in  order  to  evade 
the  payment  of  his  financial  obliga-. 
tions,  and  cannot  maintain  an  action 
based  upon  such  conspiracy.  Adler 
T.  Fenton  (1861)  24  How.  (U.  S.)  407, 
16  L.  ed.  696;  Menner  v.  Slater  (1905) 
148  Cal.  284,  83  Pac.  35;  Pullen  v. 
Headberg  (1912)  53  Colo.  502,  127 
Pac.  954;  Austin  v.  Barrows  (1874) 
41  Conn.  287;  Smith  v.  Blake  (1804) 
1  Day  (Conn.)  258 ;  Matthews  v.  Pass 
(1855)  19  Ga.  141;  Tasker  v.  Moss 
(1882)  82  bid.  62;  Green  v.  Kimble 
(1843)  6Blackf.  (Ind.)  652;  Chamber- 


lin  V.  Jones  (1888)  114  Ind.  458,  16  N. 
E.  178;  Bitzer  v.  Washburn  (1908) 
121  Iowa,  462,  96  N.  W.  978;  Moody  v. 
Burton  (1847)  27  Me.  427,  46  Am.  Dec. 
612;  Lamb  v.  Stone  (1831)  11  Pick. 
(Mass.)  627;  Wellington  v.  Small 
(1849)  3  Gush.  (Mass.)  146,  50  Am. 
Dec.  719;  Bradley  v.  Fuller  (1875) 
118  Mass.  239;  Fernandez  v.  La  Mothe 
(1910)  147  Mo.  App.  644,  127  S.  W. 
408;  Raymond  v.  Blancgrass  (1908) 
36  Mont.  449,  16  LJt.A.(N.S.)  976,  93 
Pac.  648;  Hurwitz  v.  Hurwitz  (1894) 
10  Misc.  353,  31  N.  Y.  Supp.  25;  Gard- 
iner V.  Sherrod  (1822)  9  N.  C.  (2. 
Hawks)  173;  Security  State  Bank  v. 
Roger  (1915)  —  Okla.  — ,  151  Pac. 
1170;  Klous  V.  Hennessey  (1881)  13 
R  L  332;  Mowry  v.  Schroder  (1849) 
4  Strobh.  L.  (S.  C)  '69;  Le  Gierse  v. 
Kellum  (1886)  66  Tex.  242,  18  S.  W. 
509;  Hall  v.  Eaton  (1853)  25  Vt.  458; 
Field  V.  Siegel  (1898)  99  Wis.  605,  47 
L.R.A.  433,  75  N.  W.  397. 

The  holdings  of  the  New  York  cases 
on  this  matter  are  not  entirely  clear. 

Hurwitz  V.  Hurwitz  (1894)  10  Misc. 
353,  31  N.  Y.  Supp.  26,  supra,  cites,  as 
authority  for  its  holding,  Braem  v. 
Merchants'  Nat.  Bank  (1891)  127  N. 
Y.  508,  28  N.  E.  697,  and  holds  that 
Quinby  v.  Strauss  (1882)  90  N.  Y. 
664,  is  not  in  point  on  the  question. 
The  Quinby  Case  is  not  reported  in 
full,  and  it  is  therein  pointed  out  that 
the  questions  presented  on  appeal  were 
mainly  as  to  the  rulings  on  the  trial, 
receiving  or  rejecting  evidence.    The 
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opinion,  as  reported,  is  to  the  effect 
that  the  action  was  Isrought  by  plain- 
tiffs as  judgment  creditors  of  defend- 
ant Cavenaugh.  The  complaint  al- 
leged that  Cavenaugh  and  defendant 
Joseph  H.  Strauss,  his  attorney,  fraud- 
ulently conspired  together  to  keep  Cav- 
enaugh's  personal  property  out  of  the 
reach  of  his  creditors  by  the  execution 
of  chattel  mortgages  thereon,  to  secure 
fictitious  debts — one  of  them  to 
Strauss — under  which  the  property 
was  sold  and  bid  off  by  Strauss,  or  in 
his  interest.  The  property  exceeded 
in  value  the  amount  of  plaintiffs' 
judgment.  The  court  charged  in  sub- 
stance that,  if  the  jury  were  satisfied 
that  defendants  were  guilty  of  the  con- 
spiracy charged,  plaintiffs  were  en- 
titled to  a  verdict  for  the  amount  of 
the  judgments,  and  for  such  amount 
for  the  trouble  and  inconvenience  as 
the  jury  should  consider  had  been 
proved  to  have  been  sustained  by 
plaintiffs.  The  court  says  as  to  this: 
"The  learned  counsel  also  argues  that 
the  principle  of  damages  submitted 
to  the  jury  was  incorrect;  that  nominal 
damages  only  should  be  allowed.  The 
defendant  was,  as  the  jury  found,  a 
wrongdoer,  and  it  lies  not  in  his  mouth 
to  say  that  the  property  may  sjtill  be 
taken  under  execution.  It  exceeds  in 
.value  the  plaintiffs'  judgment,  and  has 
been  fraudulently  appropriated  by  the 
defendant  to  his  own  use.  It  is  just 
that  he  should  pay  the  creditor,  whose 
claim  he  sought  to  defeat  and  no  legal 
reason  is  shown  ytrhy  he  should  not  do 

BO." 

In  the  Braem  Case,  the  judgment 
creditor,  whose  execution  had  been  is- 
sued and  returned  nulla  bona  for  the 
reason  that  the  sheriff  had  sold  the 
debtor's  property  in  satisfaction  of 
another  execution  issued  upon  a  judg- 
ment taken  by  confession,  which 
amounted  to  an  unlawful  preference, 
brought  suit  to  recover  damages  from 
the  creditor  receiving  the  proceeds  of 
the  execution  sale.  The  right  to  re- 
cover damages  was  denied.  The  court 
pointed  out  that  defendant's  judgment 
was  taken  according  to  the  forms  of 
law,  and  it  was  founded  upon  a  valid 
debt  due  the  judgment  debtor,  and  it  is 
said  that  "the  only  question,  then,  to 


arise  had  relation  to  the  proceeds  of 
the  sale,  and  did  not  concern  the  prop- 
erty itself,  and  they,  to  the  extent  of 
the  plaintiffs'  claim  after  payment  of 
the  Gere  judgment,  may  properly  have 
been  made  the  subject  of  contest  be- 
tween the  plaintiffs  and  defendant 
Nothing  back  of  the  sale  then  had  any 
practical  significance,  except  in  its 
bearing  upon  the  matter  of  the  disposi- 
tion of  the  fund.  And  while  remedies 
at  law,  either  afiirmative  or  defensive, 
may  be  supported  in  behalf  of  the 
judgment  creditor  having  a  lien  upon, 
or  a  purchaser  on  execution  sale  of, 
tangible  personal  property  transferred 
by  the  judgment  debtor  in  fraud  of  his 
creditors  before  the  levy,  the  same  rule 
is  not  applicable  to  the  proceeds  re- 
ceived by  the  fraudulent  vendee  on 
sale  by  him  of  the  property.  They,  for 
the  pursuit  of  the  creditor,  are  the 
subject  of  equitable  jurisdiction  only." 

In  this  connection  it  is  to  be  noted 
that  this  note  is  limited  to  cases  in- 
volving liability  of  an  intermeddler 
for  aiding  a  debtor  to  dispose  of  his 
property  in  order  to  defraud  his  credit- 
ors, and  hence  does  not  include  cases 
involving  the  remedies  between  bona 
fide  creditors,  as  affected  by  the  fact 
that  one  of  them  secures  an  unlawful 
preference  over  others.      • 

It  has  been  pointed  out  that  in  civil 
actions  for  conspiracy  the  gist  of  the 
action  is  not  the  conspiracy,  but  the 
damages  resulting  from  the  conspir- 
acy; and,  where  the  judgment  creditor 
does  not  show  that  he  has  suffered 
any  loss  from  the  conspiracy  to  pre- 
vent him  from  realizing  on  his  judg- 
ment, he  cannot  recover  damages. 
Pullen  V.  Headberg  (1912)  63  Colo. 
602,  127  Pac.  954. 

One  of  the  grounds  for  denying  a 
right  of  action  to  a  creditor  is  that  no 
action  will  lie  in  favor  of  a  creditor 
against  his  debtor  for  putting  his 
property  beyond  the  reach  of  legal 
process,  and  what  would  not  be  action- 
able if  done  by  a  debtor  is  not  action- 
able when  participated  in  by  others. 
Klous  V.  Hennessey  (1881)  13  R.  L  332. 

In  Moody  v.  Burton  (1847)  27  Me. 
427,  46  Am.  Dec.  612,  supra,  the  court 
said  that,  "stripped  of  the  allegations 
describing  the  manner  in  which  the 
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alleged  fraad  was  perpetrated,  the 
declaration  presents  the  common  case 
of  a  fraudulent  conveyance  of  prop- 
erty, ouide  for  the  purpose  and  with  the 
intent  to  defraud  creditor.  Creditors 
may  consider  such  conveyances  to  be 
unlawful  and  void,  and  may  cause  the 
property  to  be  applied  to  the  payment 
of  their  debts  by  the  use  of  any  of  the 
different  legal  and  equitable  processes 
applicable  to  their  case,  and  afforded 
by  the  law  for  that  purpose.  Some  one 
of  those  processes  has  been  found  to 
be  well  suited  to  such  a  purpose,  and, 
by  a  proper  selection  and  use  of  it,  a 
creditor,  upon  satisfactory  proof,  may 
obtain  payment  from  property  so  con- 
veyed, or  from  its  proceeds  in  the 
hands  of  a  fraudulent  holder.  Omit- 
ting the  selection  of  any  of  the  long- 
establiahed  remedies  and  the  usual 
coorse  of  procedure,  it  is  now  pro- 
posed by  an  action  on  the  case  to  seek, 
not  the  property  fraudulently  con- 
veyed or  its  proceeds,  but  a  judgment 
against  those  who  were  parties  to  the 
fraud  for  the  amount  of  damages 
which  the  plaintiff  can  prove  that  he 
has  suffered  by  reason  of  such  fraud- 
ulent conveyance.  If  such  an  action 
can  be  maintained  in  this,  it  may  in 
every  other  case,  where  a  fraudulent 
conveyance  has  been  made  of  real  or 
personal  property  with  an  intention  to 
defraud  creditors.  If  such  an  action 
upon  such  proof  can  be  maintained  by 
anyone,  it  may  be  also  by  each  creditor. 
There  is  nothing  to  give  one  a  right 
superior  to  that  of  another.  It  is  one 
of  the  essential  elements  of  a  special 
action  on  the  case  that  the  plaintiff 
is  entitled  to  recover  damages  for  the 
injury  which  he  has  suffered,  irrespec- 
tive of  the  rights  of  other  persons  to 
recover  in  like  manner  damages  for  in- 
juries suffered  by  them  from  the  same 
act  or  cause.  AH  are  entitled  to  com- 
pensation for  the  injuries  suffered 
from  the  same  cause,  and  each  may 
recover  it  for  himself.  The  first  suit 
conmienced  can  have  no  effect  upon 
subsequent  suits  commenced  by  others. 
The  damages  in  such  actions  are  not 
measured  by  proof  or  consideration 
«f  the  benefit  which  the  wrongdoer 
nay  have  derived  from  his  wrongful 
or  unlawful  act.  They  are  limited  and 
2  A.L.R.— 19. 


measured  only  by  the  injury  which  his 
conduct  has  occasioned.  If,  therefore, 
the  principles  which  regulate  this 
form  of  action  are  to  be  regarded  and 
preserved,  all  creditors  who  have  been 
injured  by  a  fraudulent  conveyance  of 
their  debtor's  property  must  have  an 
equal  right  to  recover  damages  to  the 
extent  to  which  each  has  thereby  been 
a  loser.  And  the  effect  upon  a  party 
receiving  such  a  conveyance  must  be 
to  subject  him  to  damages  in  no  de- 
gree regulated  by  the  amount  of  prop- 
erty received,  and  limited  only  by  the 
injury  occasioned,  it  may  be,  to  very 
numerous  creditors,  similarly  situat- 
ed and  injured.  To  place  him  in  such 
a  position,  the  whole  law  regulating 
the  rights  and  liabilities  arising  out 
of  proof  that  one  has  received  a  con- 
veyance of  a  debtor's  property  with 
an  intention  to  defraud  his  creditors 
must  be  changed.  That  law,  as  it  has 
been  administered  in  civil  actions,  does 
qot  punish  a  person  for  becoming  a 
party  to  such  a  fraud.  Does  not  pun- 
ish the  debtor  and  vendor,  who  has 
thus  conveyed  his  property.  It  only 
deprives  the  purchaser  of  all  benefit 
to  be  derived  from  it,  but  declaring  his 
title  thus  obtained  to  be  void,  when  it 
may  injuriously  affect  the  rights  of 
creditors.  It  leaves  the  moral  turpi- 
tude and  other  injurious  effect  upon 
creditors  and  upon  society  to  be  pun- 
ished, as  the  sovereign  power  may  pro- 
vide. To  allow  each  creditor  to  main- 
tain an  action  on  the  case  against  a 
fraudulent  purchaser  to  recover  dam- 
ages, supposing  thetn  to  be  capable  of 
legal  estimation,  would  be  to  make  use 
of  a  civil  action  for  the  recovery  of 
sums  in  the  nature  of  a  penalty,  to  the 
full  amount  of  all  which  could  be  re- 
covered. .  .  .  How  are  the  dam- 
ages which  a  creditor  may  thus  recov- 
er to  be  proved  and  estimated?  The 
plaintiff  had  obtained  no  lien  on  the 
property  conveyed  by  attachment, 
judgment,  or  in  any  other  manner. 
Had  no  special  property  in  or  claim  to 
it.  The  only  proof  of  loss  or  injury, 
which  he  could  make  would  be  that 
his  debtor  had  fraudulently  conveyed 
his  property  without  having  received 
any  value  for  it,  and  with  the  intent 
to  avoid  the  payment  of  his  debt.    And 
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that  he  had  no  other  means  of  obtain- 
ing payment.  All  other  creditors 
could  make  the  same  proof.  Upon 
such  proof  he  could  not  be  entitled  to 
recover  the  amount  of  his  debt;  for 
that  is  still  subsisting,  and  it  may  yet 
be  collected.  Nor  could  he  be  entitled 
to  recover  the  value  of  the  property 
conveyed,  for  to  that  he  had  no  better 
claim  than  other  creditors.  He  has 
not  therefore  lost  it.  If  it  had  not 
been  fraudulently  conveyed,  it  was  as 
probable  that  it  might  have  been  ap- 
plied to  the  payment  of  other  debts  as 
to  his  own.  The  debtor  might  have 
disposed  of  it  fairly  and  for  a  valuable 
consideration,  or  have  lost  it  by  acci- 
dent or  misfortune.  The  only  loss  or 
injury  shown  by  the  proof  would  be 
that  he  had  been  deprived  of  a  chance 
or  possibility  of  obtaining  payment 
from  that  property.  This  would  be 
stating  his  loss  or  injury  too  strongly, 
for  he  would  still  have  the  chance  of 
attaching  or  securing  it,  or  its  pro- 
ceeds, in  the  hands  of  the  fraudulent 
holder.  A  jury  would  be  authorized 
then  to  estimate  the  value  only  of  his 
chance  to  secure  it,  and  have  it  ap- 
plied to  the  payment  of  his  debt  while 
in  the  hands  of  hia  debtor;  for  this 
only  has  he  lost.  There  would  be  no 
data,  tables,  or  other  means  afforded 
by  which  such  a  chance  could  be  esti- 
mated. The  loss  or  injury  would  be 
too  uncertain  and  remote  for  legal 
estimation.  An  action  like  the  pres- 
ent can  be  maintained  only  by  proof 
of  a  direct,  certain,  and  material  in- 
jury." 

In  Wellington  v.  Small  (1849)  3 
Gush.  (Mass.)  146,  50  Am.  Dec.  719, 
supra,  it  is  said  that  "the  uncertainty 
of  the  plaintiff's  damage  seems,  of  it- 
self alone,  to  be  a  sufficient  reason  for 
his  not  recovering.  In  an  action  on  the 
case  ex  delicto,  the  plaintiff  must 
show  injury  and  damage;  and  these 
must  be  shown  as  facts  by  legal  proofs, 
except  in  a  few  cases  where,  by  the 
rule  of  law,  damage  is  presumed  from 
the  act  complained  of.  This  case  does 
not  fall  within  that  exception.  How  - 
could  this  plaintiff  prove  that  he  suf- 
fered any  damage  from  the  acts  of- 
the  defendant,  which  are  averred  in 
the  declaration?    How  could  he  prove 


that  he  would  have  secured  his  debt 
by  attaching  the  property  of  his  debt- 
or, if  the  defendant  had  not  intermed- 
dled with  it?  Other  creditors  might 
have  attached  it  before  him,  or  it 
might  have  been  stolen  or  destroyed 
while  in  the  debtor's  possession.  The 
fact  that  the  plaintiff  has  suffered  ac- 
tual damage  from  the  defendant's 
conduct  is  not  capable  of  legal  proof, 
because  it  is  not  within  the  compass 
of  human  knowledge,  and  therefore 
cannot  be  shown  by  human  testimony. 
It  depends  on  numberless  unknown 
contingencies,  and  can  be  nothing 
more  than  a  matter  of  conjecture." 

In  Hall  v.  Eaton  (1853)  25  Vt.  458, 
supra,  it  is  held  that  an  action  on  the 
case  for  the  fraud  of  the  defendant, 
in  combining  with  plaintiff's  debtor 
in  attaching  all  the  debtor's  personal 
property  for  his  benefit,  and  conceal- 
ing the  same,  in  order  to  prevent  the 
plaintiff  from  enforcing  the  payment 
of  his  debt,  cannot  be  sustained;  but 
the  proper  remedy  is  either  to  attach 
the  property  fraudulently  held,  or 
charge  the  defendant  as  trustee,  or 
see](  aid  in  a  court  of  equity. 

In  Daniel  v.  Vacarro  (1883)  41  Ark. 
316,  the  court  recognized  the  common- 
law  rule  that  a  creditor  without  a  lien 
cannot  maintain  an  action  against  per- 
sons who  combined  with  his  debtor 
to  enable  the  latter  to  defraud  his 
creditors,  but  held  that  the  rule  had 
been  changed  by  statute,  which  ex- 
pressly authorizes  an  action  under 
such  circumstances. 

A  trustee  in  bankruptcy  cannot 
maintain  an  action  for  damages  for 
conspiracy  to  remove  and  dispose  of 
the  goods  of  the  bankrupt,  prior  to 
the  time  of  adjudication,  where  the 
defendants  did  not  receive  the  iroods 
or  any  of  the  proceeds  thereof.  Fried- 
man v.  Myers  (1907)  30  Ohio  C.  C. 
303. 

In  Whitman  v.  Spencer  (1852)  2  R. 
I.  124,  it  is  held  that  where  the  goods 
of  a  debtor  are  taken  away  by  third 
persons,  with  the  intent  to  secrete 
them  in  order  to  compel  the  creditor 
to  compromise  their  claims,  the  parties 
■participating  in  the  removal  are  liable 
|to  the  creditor. 

It   has    been   held,   however,    that 
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where  persons  conspire  together  to 
secure  goods  of  another,  by  one  of 
them  buying  the  goods,  transferring 
them  to  the  others,  and  then  abscond- 
ing, the  conspirators  are  liable  for 
the  damage  thus  occasioned.  Place 
y.  Minster  (1878)  65  N.  Y.  89.  To 
the  same  effect,  under  very  similar 
circumstances/^  are  Moore  v.  Tracy 
(1831)  7  Wend.  (N.  Y.)  229,  and  Kel- 
sey  V.  Murphy  (1856)  26  Pa.  78. 

And  especially  in  Pennsylvania  it  is 
held  that  persons  who  conspired  with 
a  failing  debtor,  and  aided  him  to  dis- 
pose of  his  property  to  defraud  his 
creditors,  are  liable  in  damages  to 
such  creditors,  the  conspiracy  being 
the  gist  of  the  action.  Mott  v.  Dan- 
forth  (1837)  6  Watts  (Pa.)  304,  31 
Am.  Dec.  468;  Collins  v.  Cronin  (1887) 
117  Pa.  36,  11  Atl.  869;  Merchants  & 
M.  Nat  Bank  v.  Tinker  (1893)  158  Pa. 
17, 27  Atl.  838;  Beaven  v.  Herr  (1860) 
17  Phila.  Leg.  Int.  300;  Penrod  v.  Mor- 
rison (1830)  2  Penr.  &  W.  (Pa.)  126. 

In  Meredith  v.  Johns  (1807)  1  Hen. 
&  M.  (Va.)  585,  a  court  of  equity  re- 
fused to  interfere  with  the  judgment 
rendered  in  a  court  of  law  for  dam- 
ages in  favor  of  a  creditor  against 
third  persons,  for  fraudulently  aiding 
the  debtor  to  remove  his  property  in 
order  to  defraud  the  creditor. 

II.  Creditor  wtfh  a  Iten. 

A  creditor  with  a  lien  has  a  right 
of  action  against  persons  who  inter- 
fere with  the  property  of  his  debtor 
upon  which  he  has  a  lien,  so  as  to 
prevent  the  levy  or  sale  by  the  sheriff 
to  satisfy  his  judgment.  Chamberlin 
v.  Jones  (1888)  114  Ind.  468,  16  N.  E. 
178  (stating  rule);  Adams  v.  Paige 
(1829)  7  Pick.  (Mass.)  642;  Yates  v. 
Joyce  (1814)  11  Johns.  (N.  Y.)  186; 
Gardner  v.  Heartt  (1846)  3  Denio  (N. 
Y.)  232;  Tarns  v.  Lewis  (1862)  42  Pa. 
402;  Hall  v.  Eaton  (1853)  26  Vt.  458 
(stating  rule);  Smith  v.  Tonstill 
(1687)  Carth.  34,  90  Eng.  Reprint, 
607;  Mynn  v.  Coughton  (1628)  Cro. 
Car.  109,  79  Eng.  Reprint,  696;  Hodges 
V.  Marks  (1618)  2  Cro.  Jac,  486,  79 
Eng.  Reprint,  414. 

But  where  an  attachment  upon  prop- 
erty has  been  discharged,  the  plaintiff 
in  the  attachment  has  no  interest  in 
the  attached  property,  and  hence  can- 


not maintain  an  action  for  conspiracy 
against  the  debtor  and  third  persons 
who  aided  him  to  dispose  of  his  prop- 
erty in  order  to  defeat  the  plaintiff  in 
the  collection  of  his  claim.  Menner  v. 
Slater  (1905)  148  Cal.  284,  83  Fac.  35. 

And  upon  the  ground  that  the  case 
was  analogous  to  that  of  a  lien  upon 
property,  it  has  been  held  that  where 
the  collector  ha^  assessed  property  of 
taxpayers,  in  an  effort  to  claim  'special 
tax  levy,  under  authority  of  the  court, 
to  be  used  in  liquidating  bonds,  per- 
sons who  conspired  together  to  dis- 
pose of  the  property  and  defeat  the 
efforts  of  the  collector  are  liable  in 
damages  to  the  judgment  creditor. 
Findlay  v.  McAllister  (1884)  113  U.  S. 
104,  28  L.  ed.  930,  5  Sup.  Ct.  Rep.  401. 

Adams  v.  Paige  (1829)  7  Pick. 
(Mass.)  542,  supra,  holds  that  an  ac- 
tion will  lie  in  behalf  of  a  credit- 
or of  a  partnership,  having  an  at- 
tachment lien  upon  partnership  prop- 
erty, against  persons  having  claims 
against  individual  members  of  the 
partnership,  who  conspired  to  attach 
the  partnership  property  on  fictitious 
claims,  and  who  in  this  manner  se- 
cured the  property,  to  the  exclusion  of 
the  plaintiffs. 

In  the  foregoing  case,  in  sustaining 
the  right  of  an  attaching  creditor  to 
maintain  an  action  for  conspiracy  to 
defeat  an  attachment,  it  is  pointed 
out  that  "it  is  not  necessary  to  main- 
tain an  action  of  the  case,  that  there 
should  be  any  mortal  turpitude  in  the 
act  complained  of.  It  lies  whenever 
a  damage  is  occasioned  by  a  wrong 
done.  It  is  founded  upon  the  mere 
justice  and  conscience  of  the  case,  and 
is  in  the  nature  of  a  bill  in  equity. 
.  .  .  The  action  of  trespass  on  the 
case  is  a  universal  remedy  given  for 
all  personal  wrongs  and  injuries  with- 
out force;  so-called,  because  the  plain- 
tiff's whole  case  or  cause  of  complaint 
is  set  forth  at  length  in  the  original 
writ.  .  .  .  Where  any  special  con- 
'sequential  damage  arises,  which  could 
not  be  foreseen  and  provided  for  in 
the  ordinary  course  of  justice,  the  par- 
ty injured  is  allowed  to  bring  a  special 
action  on  his  own  case  by  a  writ 
formed  according  to  the  peculiar  cir- 
cumstances   of    his    own    particular 
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grievance.  For,  wherever  the  com- 
mon law  gives  a  right  or  prohibits  an 
injury,  it  also  gives  a  remedy  by  ac- 
tion; and,  therefore,  wherever  a  new 
injury  is  done,  a  new  method  of  rem- 
edy must  be  pursued.  .  .  .  This, 
to  be  sure,  is  familiar  law ;  but  it  was 
objected  that  this  action  would  not 
lie  without  proving  a  real  fraudulent 
intent,  j>artaking  of  moral  turpitude, 
and  this  principally  because  of  the 
strong  terms  made  use  of  in  the  dec- 
laration. We  see  no  necessity  of  prov- 
ing, nor  do  we  impute  to  the  defend- 
ants, any  wicked  or  corrupt  design  to 
cheat  or  defraud  the  plaintiffs.  It  is 
enough  that  they  associated  together 
and  aided  each  other  to  do  an  unlaw- 
ful act  prejudicial  to  the  plaintiffs,  so 
that  in  regard  to  the  Law  of  Debtor 
and  Creditor  it  is  fraudulent." 

Even  where  a  creditor  has  a  general 
judgment  lien  upon  the  debtor's  prop- 
erty, he  cannot  hold  a  third  person  lia- 
ble for  aiding  a  debtor  to  remove  the 
property  in  order  to  prevent  the  col- 
lection of  the  judgment,  unless  it  ap- 
pears that  as  a  matter  of  fact  the 
judgment  might  have  been  collected 
from  the  property.  For  example,  if 
the  property  was  so  heavily  encum- 
bered by  liens,  prior  to  the  judgment 
lien,  that  the  judgment  could  not  have 
been  collected  therefrom,  in  any  event 
the  judgment  creditor  can  recover, 
at  the  most,  only  nominal  damages 
against  third  persons  who  aided  the 
debtor  to  remove  the  property.  Kemp 
v.  Nichols  (1894)  4  La.  Ann.  174, 

III.  LtahUitff  for  aiding  husband  to  de- 
fraud wife. 

The  few  cases  that  have  passed  upon 
the  question  of  liability  of  third  per- 
sons for  aiding  a  husband  to  dispose 
of  his  property  to  defraud  his  wife  of 
her  rights  in  his  property,  growing  out 
of  the  marital  relation,  are  not  in  ac- 
cord. This  is  apparently  due  to  the 
fact  that  the  question  has  been  pre- 
sented to  the  courts  from  different 
standpoints.  Where  the  liability  of 
third  persons  has  been  asserted  on 
the  ground  that  the  wife,  by  means 
of  a  judgment  for  alimony,  has  be- 
come a  creditor  of  the  husband,  it 
has  been  held  that,  since  the  wife  had 
no  lien  on  the  property,  the  general 


rule  heretofore  referred  to,  that  third 
persons  are  not  liable  for  conspiring 
with  a  debtor  to  defraud  his  creditors, 
should  apply,  and  it  is  held  that  the 
wife  is  not  entitled  to  recover  dam- 
ages of  the  conspirators.  This  is  the 
holding  in  Raymond  v.  Blancgrass 
(1908)  36  Mont.  449,  16  L.R.A.(Ni(.) 
976,  93  Pac.  648. 

And  see  Harrison  v.  Redden  (1894) 
53  Kan.  266,  36  Pac.  326,  holding  that 
the  wife  had  no  right  of  action  against 
a  lawyer  for  advising  her  husband  to 
dispose  of  his  property  and  withdraw 
from  the  jurisdiction  of  the  court, 
since  the  actual  damages  from  the  de- 
fendant's conduct  were  not  capable  of 
proof. 

In  Iddings  v.  Whitacre  (1913)  84 
Ohio  C.  C.  427,  1  Ohio  App.  223,  hold- 
ing that  the  wife  may  recover  judg- 
ment for  damages  from  persons  who 
conspire  with  her  husband  to  cheat 
and  defraud  her  by  converting  all  of 
his  property  into  money,  in  order  to 
enable  her  husband  to  take  his  money 
beyond  the  jurisdiction  of  the  court, 
to  prevent  her  from  recovering  ali- 
mony, and  to  deprive  her  of  her  right 
of  dower  in  his  real  estate,  which  was 
held  in  trust  for  him  by  one  of  the 
conspirators,  the  decision  is  based  up- 
on the  ground  that  the  property  of  the 
husband  is  subject  to  the  support  of 
his  wife,  where  the  rights  of  bona  fide 
creditors  or  purchasers  do  not  inter- 
vene, and  she  cannot  lawfully  be  de- 
prived of  this  interest  in  her  hus- 
band's property,  except  by  bona  fide 
disposal  thereof  by  her  husband,  and 
it  is  a  fraud  upon  her  for  her  husband 
and  others  to  convert  his  property 
into  money  with  the  intention  of  de- 
priving her  of  her  right  of  support 
and  dower  therein.  This  right  is  not 
affected  by  a  judgment  for  alimony, 
since  this  is  the  only  legal  means  for 
enforcing  the  wife's  interest  in  the 
husband's  property. 

And  see  on  this  point  the  reported 
case  (ScHWENN  v.  Schwenn,  ante, 
281),  where  the  same  result  is  reached, 
where  the  wife's  interest  in  the  hus- 
band's property  was  represented  by 
a  contract  with  the  husband,  by  whicli 
he  was  to  pay  her  a  certain  amount 
annually  for  her  support.    Third  per- 


Digitized  by 


Google 


ANNO.— CONSPIRACY— TO  AID  DEBTOR. 


293 


sons  who  conspi;:ed  with  the  husband 
to  enable  him  to  evade  this  obligation 
were  held  liable,  apparently  on  the 
theory  that  they  aided  in  the  breach 
of  a  contract. 

Third  persona  are  also  held  liable 
for  conspirinsT  with  the  husband  in 
this  regard  in  Hoefler  v.  Hoefler 
(1G96)  2  App.  Div.  8,  87  N.  Y.  Supp. 
436,  subsequent  appeal  in  (1896)  12 
App,  Div.  84,  42  N.  Y.  Supp.  1085, 
and  see  (1897)  21  App.  Div.  633,  47 
N.  Y.  Supp.  1188,  which  is  afiOrmed 
in  (1897)  154  N.  Y.  760,  49  N.  E.  1098. 
In  this  case,  as  reported  in  12  App. 
Div.  at  page  89,  it  is  said  that  "in  the 
case  at  bar  the  husband  was  in  con- 
tempt for  violating  an  absolute  order 
of  the  court  in  the  plaintiff's  favor, 
requiring  the  husband  to  pay  her 
money.  There  was  no  contingency 
about  it.  Under  the  statutes  of  this 
state,  the  plaintiff  was  entitled  to  pro- 


ceedings against  the  husband  to  com- 
pel its  payment,  and  to  punish  him  for 
contempt.  Of  this  right  the  plaintiff 
was  deprived  by  the  intermeddling  of 
the  defendant,  in  placing  the  husband 
beyond  the  jurisdiction  of  the  court. 
The  damage  in  this  case  (the  loss  of 
the  alimony)  was  not  remote  or  con- 
tingent. The  grasp  of  the  law  was  up- 
on this  husband,  and  upon  his  prop- 
erty and  earnings,  for  the  benefit  of 
the  wife,  which  the  husband  could  not 
escape  unless  he  was  placed  beyond 
the  jurisdiction  of  the  court  so  that 
its  order  could  not  be  enforced  ag'ninst 
him,  so  that  the  direct  consequence  of 
the  defendant's  acts  was  that  she  lost 
her  support  and  the  remedy  to  com- 
pel its  payment.  The  damages  wre, 
therefore,  the  natural  and  legitimate 
result  of  the  defendant's  acts." 

A.  G.  8. 


INTERNATIONAL  NEWS  SERVICB 

V. 

ASSOCIATED  PRESS. 

.   United  St€aea  Supreme  Court— December  »{*,  1918. 
(248  U.  S.  216,  63  L.  ed.  — ,  39  Sup.  Ct.  Rep.  68.) 

Injimction  —  against  pirating  news. 

1.  A  co-operative  association  of  newspapers  organized  for  the  gathering, 
distributing,  and  publishing  of  news  may  enjoin  a  rival  news  agency  from 
selling  as  its  own  news  taken  from  the  bulletins  issued  by  the  former  asso- 
ciation or  any  of  its  members,  or  from  newspapers  published  by  them. 

tive  of  the  rights  of  either  as  against 

the  public. 

Unfair  competition  —  pirating  news 


Amieal  —  objections  waived  below. 

2.  The  objection  that  the  individual 
risrhts  of  members  of  a  co-operative 
nsws-gathering  and  publishing  organi- 
zation may  not  be  enforced  in  an 
equity  suit  brought  by  the  organiza- 
tion as  a  corporate  entity  will  be  re- 
garded by  the  Federal  Supreme  Court 
as  waived,  where  the  suit  in  substance 
was  brought  for  the  benefit  of  com- 
plainant's members,  and  no  specific  ob- 
jection based  upon  the  want  of  parties 
appears  to  have  been  made  below. 

Literaiy  property  —  news. 

3.  As  between  rival  news-gathering 
and  publishing  agencies  news  must  be 
regarded  as  quasi  property,  irrespec- 


—  property  rights. 

4.  No  general  and  absolute  property 
in  news  as  such  is  essential  to  the 
right  of  a  news-gathering  and  publish- 
ing agency  to  protection  in  a  court  of 
ejiuity  against  tinfair  competition  by  a 
rival  agency. 

Equity    —    clean    hands    ' —    relief 
against  pirating  news. 

5.  The  practice  of  a  news-gathering 
and  publishing  agency  of  taking  the 
news  of  a  rival  as  a  "tip"  to  be  investi- 
gated, and,  if  verified  by  independent 
investigation,    of   utilizing   gainfully 
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the  result  of  the  investigation,  does 
not  necessarily  show  such  an  uncon- 
scientious and  inequitable  attitude  to- 
wards its  rival — such  being  the  com- 
mon practice  among  news  agencies — 
as  to  fix  upon  it  the  taint  of  unclean 


hands,  and  debar  it  on  that  ground 
from  relief  against  the  bodily  appro- 
priation of  its  news  matter  by  such 
rival,  either  in  its  original  form  or 
after  rewriting  without  independent 
investigation  and  verification. 


(Brandeis,  J.,  djssents.) 


Petition  for  a  Writ  of  Certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit  to  review  a  decree  which  modified  a  decree 
of  the  District  Court  for  the  Southern  District  of  New  York,  granting  an 
interlocutory  injunction  in  a  suit  against  petitioner,  by  directing  that  the 
injunction  also  provide  against  the  bodily  appropriation  of  the  words  or 
substance  of  complainant's  news  so  long  as  it  has  any  commercial  value. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   Samuel   Untermyer,   Louis     Rep.  568,  30  N.  E.  606 ;  Stein  v.  Morris, 


Marshall,  and  William  A.  De  Ford,  for 
petitioner: 

In  the  abseniee  of  a  copyright  de- 
rived from  a  legislative  enactment,  the 
publication  of  such  work  amounts  to 
a  dedication  of  it  to  the  public,  and 
confers  a  universal  right  of  reproduc- 
tion and  use,  whether  for  purposes  of 
gain  or  otherwise. 

American  Tobacco  Co.  v.  Weriek- 
meister,  207  U.  S.  284,  52  L.  ed.  208,  28 
Sup.  Ct.  Rep.  72,  12  Ann.  Cas.  595; 
White-Smith  Music  Pub.  Co.  v.  Apollo* 
Co.  209  U.  S.  1,  52  L.  ed.  655,  28  Sup. 
Ct.  Rep.  319,  14  Ann.  Cas.  628 ;  Bobbs- 
Merrill  Co.  v.  Straus,  210  U.  S.  346,  52 
L.  ed.  1091,  28  Sup.  Ct.  Rep.  722 ;' Don- 
aldsons V.  Becket,  4  Burr,  2408,  note; 
98  Eng.  Reprint,  257,  2  Bro.  P.  C.  129, 
1  Eng.  Reprint,  837;  Tribune'  Co.  v. 
Associated  Press,  116  Fed.  126;  New 
York  Times  Co.  v.  Sun  Printing  &  Pub.  , 
Asso.  123  C.  C.  A.  54,  204  Fed.  586; 
Walter  v.  Steinkopff  [1892]  3  Ch.  489, 
61  L.  J.  Ch.  N.  S.  521,  67.L.  T.  N.  S,  184, 
40  Week,  Rep.  599;  Drone,  Copyright, 
169,  170;  Bowker,  Copyright,  88,  89; 
Wheaton  v.  Peters,  8  Pet.  591,  8  L.  ed, 
1055;  Jefferys  v.  Boosey,  4  H,  L.  Cas. 
815,  10  Eng.  Reprint,  681,  3  C.  L.  R. 
625,  24  L.  J.  Exch.  81, 1  Jur.  N.  S.  615; 
Holmes  v.  Hurst,  174  U.  S.  85,  43  L.  ed. 
905,  19  Sup.  Ct.  Rep.  606;  Jewelers' 
Mercantile  Agency  v.  Jewelers'  Weekly 
Pub.  Co.  155  N.  Y.  241,  41  L.R.A.  846, 
63  Am.  St.  Rep.  666,  49  N,  E.  872. 

The  principle  that  applies  to  literary 
property  is  equally  applicable  to  any 
idea,  trade  secret,  or  business  plan 
which  one  may  conceive  or  originate. 

Peabody  v,  Norfolk,  98  Mass.  452,  96 
Am.  Dec.  664;  Bristol  v.  Equitable  Life 
Assur.  Soc.  132  N.  Y.  264,  28  Am.  St. 


120  Va.  390,  91  S.  E.  177;  Hamitton 
Mfg.  Co.  V.  Tubbs.  216  Fed.  401;  Ras- 
kins V.  Ryan,  71  N.  J.  Eq.  575,  64  Atl. 
436;  Westcott  Chuck  Co.  v.  Oneida 
Nat,  Chuck  Co.  199  N.  Y,  247,  139  Am. 
St.  Rep.  907;  92  N.  E.  639,  20  Ann.  Cas. 
858;  Montegut  v.  Hickson,  178  App. 
Div.  94,  164  N.  Y,  Supp.  858. 

Publication  is  the  act  by  which  a 
,  thing  is  made  public,  or  is  given  pub- 
licity. 

LeRoy  v.  Jamison,  3  Sawy.  369,  Fed. 
Cas.  No.  8,271;  United  States  v.  Wil- 
liams, 3  Fed.  486;  United  States  v. 
Comerford,  25  Fed.  903;  D'Ole  v,  Kan- 
sas City  Star  Co.  94  Fed,  842;  State 
use  of  Torreyson  V,  Grey,  21  Nev.  378, 
19  L.R,A,  134,  32  Pac.  190;  Sproul  v. 
Pillsbury,  72  Me.  21. 

None  of  the  element?  of  unfair  com- 
petition are  to  be  found  in  this  case. 

Davies  v.  Bowes,  209  Fed.  54;  Mc- 
Lean V.  Fleming,  96  U.  S,  245,  24  L.  ed. 
828;  Lawrence  Mfg.  Co.  v.  "Tennessee 
Mfg.  Co.  ISS-U.  S.  537,  34  L.  ed.  997, 11 
Sup.  Ct.  Rep.  396;  Coats  v.  Merrick 
Thread  Co.  149  U.  S,  562,  37  L,  ed,  847, 
13  Sup.  Ct,  Rep.  966;  Elgin  Nat.  Watch 
Co.  V.  Illinois  Watch  Case  Co.  179  U. 
S.  675,  45  L.  ed.  381,  21  Sup.  Ct.  Rep. 
270;  Singer  Mfg.  Co.  v.  June  Mfg.  Co. 
163  U.  S.  169,  185,  41  L.  ed.  118,  124, 
16  Sup.  Ct.  Rep.  1002;  Dover  Stamping 
Co.  V.  Fellows,  163  Mass.  191,  28  L,R.A. 
448,  47  Am,  St.  Rep.  448,  40  N.  E.  266; 
Bamforth  v.  Douglass  Post  Card  Mach. 
Co.  158  Fed.  355;  Tribune  Co.  v.  As- 
sociated Press,  116  Fed.  126. 

The  respondent,  having  pursued  as 
against  the  petitioner  the  same  prac- 
tices which  it  is  now  seeking  to  enjoin, 
has  no  standing  in  equity. 

Clinton  E,  Worden  &  Co.  v,  Cali- 
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foraia  Fig  Syrup  Co.  187  U.  S.  516,  47 
L  ed.  282,  23  Sup.  Ct.  Rep.  161 ;  Man- 
hattan Medicine  Co.  v.  Wood,  108  U.  S. 
218,  27  L.  ed.  706,  2  "Sup.  Ct.  Rep.  436; 
Prince  Mfg.  Co.  v.  Prince's  Metallic 
Paint  Co.  135  N.  Y.  24,  17  L.R.A.  129, 
31  N.  E.  990;  Edward  Thompson  Co.  v. 
American  Law  Book  Co.  62  L.R.A.  607, 
59  C.  C.  A.  148.  122  Fed.  922;  Uri 
V.  Hirsch,  123  Fed.  568;  Nebraska 
Teleph.  Co.  v.  Western  Independent 
Long  Distance  Teleph.  Co.  68  Neb.  772, 
95  N.  W.  18;  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Crothersville,  159  Ind.  330,  64 
N.E,  914;  Fetridge  v.  Wells,  4  Abb.  Pr. 
144. 

News  of  events  of  spontaneous  ori- 
gin is,  and  has  always  been  held  to  be, 
public,  and  complainant  has  no  prop- 
erty right  in  such  news. 

Davies  v.  Bowes,  209  Fed.  54;  Na- 
tional Teleg.  News  Co.  v.  Western  U. 
Teleg,  Co.  119  Fed.  299;  Bowker,  Copy- 
right, 88,  89;  Springfield  v.  Thame,  89 
L  T.  N.  S.  242,  19  Times  L.  R.  650; 
Clayton  v.  Stone,  2  Paine,  382,  Fed. 
Cas.  No.  2,872;  Baker  t.  Selden,  101 
U.  S.  99,  25  L.  ed.  841;   New  York 
Times  Co.  v.  Star  Co.  195  Fed.  110, 
123  C.  C.  A.  54,  204  Fed.  586;  Walter 
V.  Steinkopflf  [1892]  3  Ch.  489,  61  L.  J. 
Ch.  N.  S.  521,  67  L.  T.  N.  S.  184,  40 
Week.  Rep.  599;  Tribune  Co.  v.  As- 
sociated Press,  116  Fed.  126 ;  Press 
Pub.  Co.  V.  Monroe,  51  L.R.A.  353,  19 
C.  C.  A:  429,  38  U.  S.  App.  429,  73  Fed. 
196;  Ladd   v.   Oxnard,   75  Fed.  731; 
Jeweler's  Mercantile  Agency  v.  Jewel- 
er's Weekly  Pub.  Co.  155  N.  Y.  241,  41 
LR.A.  846,  63  Am.  St.  Rep.  666, 49  N.  E. 
872;  Board  of  Trade  v.  Hadden-Krull 
Co.  109  Fed.  705;  Board  of  Trade  v. 
C.  B.  Thomson  Commission  Co.  103 
Fed.  902;  Cleveland  Tel.  Co.  v.  Stone, 
105  Fed.  794. 

It  is  not  even  the  subject  of  copy- 
right 

National  Teleg.  News  Co.  v.  West- 
em  U.  Teleg.  Co.  60  L.R.A.  805,  56 
C.  C.  A-  198,  119  Fed.  294;  Bowker, 
Copyright,  pp.  88,  89;  Springfield  v. 
Thame,  89  L.  T.  N.  S.  242,  19  Times  L, 

B.  650;  Clayton  v.  Stone,  2  Paine,  382, 
Fed.  Cas.  No.  2,872;  Baker  v.  Selden, 
101  U.  S.  99,  25  L.  ed.  841 ;  New  York 
Times  Co.  v.  Star  Co.  195  Fed.  110,  123 

C.  C.  A.  54,  204  Fed.  586;  Walker  v. 
Steinkopfif  [1892]  3  Ch.  489,  61  L.  J. 
Ch.  N.  S.  521,  67  L.  T.  N.  S.  184,  40 
Week.  Rep.  699;  Tribune  Co.  v.  Asso- 
ciated Press,  116  Fed.  126. 

Equity  recognizes  a  property  right 
in,  or  in  the  commercial  value  of,  an 
organization,  instrumentality,  or  serv- 


ice, devised  and  used  to  obtain  and 
confidentially  handle  and  distribute 
news  of  events  of  spontaneous  origin, 
and  will  use'  its  powers  to  protect  such 
service,  in  its  handling  and  distribu- 
tion of  such  matter,  as  long  as  it  re- 
mains confidential,  and  no  longer,  or  to 
the  point  of  publication,  and  no  further. 

Board  of  Trade  v.  Christie  Grain  & 
Stock  Co.  198  U.  S.  236,  251,  49  L.  ed. 
1031,  1039,  25  Sup.  Ct.  Rep.  637;  Na- 
tional Teleg.  News  Co.  v.  Western  U. 
Teleg.  Co.  60  L.R.A.  805, 56  C.  C.  A.  198, 
119  Fed.  294;  F.  W.  Dodge  Co.  v.  Con- 
struction Information  Co.  183  Mass.  62, 
60  L.R.A.  810,  97  Am.  St.  Rep.  412,  66 
N.  E.  204;  Kiernan  v.  Manhattan  Quo- 
tation Teleg.  Co.  50  How.  Pr.  196;  Ex- 
change Teleg.  Co.  v.  Howard,  22  Times 
L.  R.  375;  Tribune  Co.  v.  Associated 
Press,  116  Fed.  126 ;  Cleveland  Teleg. 
Co.  V.  Stone,  106  Fed.  794. 

Complainant,  assuming  that  it  had 
a  property  right  in  its  "trade  secret" 
knowledge  of  news  (which  equity  will 
protect),  lost  that  right  by  its  au- 
thorized publication  and  sale  thereof. 

Kiernan  v.  Manhattan  Quotation 
Teleg.  Co.  50  How.  Pr,  194;  Exchange 
Teleg.  Co.  v.  Gregory  [1896]  1  Q.  B. 
147,  65  L.  J.  Q.  B.  N.  S.  262,  74  L.  T, 
N.  S.  83,  60  J.  P.  52;  Exchange  Teleg. 
Co.  V.  Central  News  [1897]  2  Ch.  48, 
66  L.  J.  Ch.  N.  S.  672,  76  L.  T.  N,  S. 
591,  45  Week.  Rep.  595;  Peabody  v. 
Norfolk,  98  Mads.  452,  96  Am.  Dec. 
664;  F.  W.  Dodge  Co.  v.  Construction 
Information  Co.  183  Mass.  62,  60 
L.R.A.  810,  97  Am.  St,  Rep.  412,  66  N. 
E:  204;  Board  of  Trade  v.  Hadden- 
Krull  Co.  109  Fed.  705 ;  National  Teleg. 
News  Co.  V.  Western  U.  Teleg.  Co.  60 
L.R.A.  805,  56  C.  C.  A.  198,  119  Fed. 
294;  Illinois  Commission  Co,  v.  Cleve* 
land  Teleg.  Co.  56  C.  C.  A.  205,  119 
Fed.  301;  Board  of  Trade  v.  Christie 
Grain  &  Stock  Co.  198  U.  S.  236,  49  L- 
ed,  1031,  25  Sup.  Ct.  Rep.  637;  Boferd 
of  Trade  v.  Cella  Commission  Co.  76 
C.  C.  A.  28,  145  Fed.  28;  Board  of 
Trade  v.  Tucker,  137  C.  C.  A.  255,  221 
Fed.  305;  Hunt  v.  New  York  Cotton 
Exch.  205  U.  S.  333,  51  L.  ed.  826,  27 
Sup.  Ct.  Rep.  529. 

Mr.  Hiram  W.  Johnson  also  for  peti- 
tioner. 

Messrs,  Stetson,  Jennings,  &  RusselL 
Frederick  W.  Lehmann,  and  Winfred 
T.  Denison,  for  respondent: 

News  as  a  business  commodity  is 
property. 

Hunt  V.  New  York  Cotton  Exch. 
205  U.  S.  322.  333,  51  L.  ed.  821. 
825,  27  Sup.  Ct.  Rep.  529;  Board  of 
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Trade  v.  Christie  Grain  &  Stock  Co. 
198  U.  S.  236,  260,  49  L.  ed.  1031,  1039, 
26  Sup.  Ct.  Rep.  637;  Board  of  Trade 
V.  L.  A.  Kinsey  Co.  69  L.R.A.  59,  64  C. 
C.  A-  669, 130  Fed.  513;  Board  of  Trade 
V.  Tucker,  187  C.  C.  A.  255,  221  Fed. 
305;  National  Teleg.  News  Co.  v.  West- 
em  U.  Teleg.  Co.  60  L.R.A.  805,  56 
C.  C.  A.  198,  119  Fed.  294;  Board  of 
Trade  v.  McDearmott  Commission  Co. 
143  Fed.  188;  Board  of  Trade  v.  Had- 
denKrull  Co.  109  Fed,  705;  John  D. 
Park  &  Sons  Co.  v.  Hartman,  12  L.RJ^. 
(N.S.)  136,  82  C.  C.  A.  158,  163  Fed. 
31;  Board  of  Trade  v.  Cella  Commis- 
sion Co.  76  C.  C,  A.  28,  145  Fed.  28; 
F.  W.  Dodge  Co.  v.  Construction  In- 
formation Co.  183  Mass.  62,  60  L.R.A. 
810,  97  Am.  St.  Rep.  412,  66  N.  E.  204; 
Kieman  v.  Manhattan  Quotation 
Teleg.  Co.  60  How.  Pr.  196;  Exchange 
Teleg.  Co.  ▼.  Howard,  22  Times  L.  R. 
375;  Exchange  Teleg.  Co.  v.  Gregory 
[1896]  1  Q.  B.  147,  65  L.  J.  Q.  B.  N.  S. 
262,  74  L.  T.  N.  S.  83,  60  J.  P.  52;  Ex- 
change Teleg.  Co.  v.  Central  News 
[1897]  2  Ch.  48,  66  L.  J.  Ch.  N.  S.  672, 
76  L.  T.  N.  S.  591,  46  Week.  Rep.  595; 
Cox  T.  Land  &  Water  Journal  Co.  L.  R. 
9  Eq.  824,  21  L.  T.  N.  S.  648,  18  Week. 
Rep.  206,  89  L.  J.  Ch.  N.  S.  152. 

This  property  right  does  not  expire 
with  the  mere  first  appearance  of  the 
news  either  in  a  single  paper  or  on  a 
bulletin  board,  but  continues  and  is  en- 
titled to  protection  so  long  as  the  news 
has  property  value. 

Board  of  Trade  v.  Christie  Grain  & 
Stock  Co.  198  U.  S.  251,  49  L.  ed.  1039, 
26  Sup.  Ct.  Rep.  637;  National  Teleg. 
News  Co.  V.  Western  U.  Teleg.  Co.  60 
L.RJL  806,  66  C.  C.  A.  198,  119  Fed. 

.  294;  Fonotipia  v.  Bradley,  171  Fed. 
951;  Prest-0-Lite  Co.  t.  Davis,  209 
Fed.  917;  Prest-0-Lite  Co.  v,  Avery 
Lighting  Co.  161  Fed.  648;  Prest-0- 
Lite  Co.  V.  Post  &  L.  Co.  163  Fed.  63; 

"Prest-0-Lite  Co.  v.  Bogen,  209  Fed. 
915;  Searchlight  Gas  Co.  v.  Prest-0- 
Lite  Co,  131  C.  C.  A,  626.  215  Fed.  692; 
Prest-O-Ute  Co.  v.  Heiden,  L.R,A. 
1915F,  946,  136  C.  C.  A.  515,  219  Fed. 
846;  Universal  Film  Co.  v.  Copperman, 
134  C.  C.  A.  305,  218  Fed,  577;  Ferris 
V.  Frohman,  223  U.  S.  424,  66  L.  ed. 
492,  32  Sup.  Ct.  Rep.  263;  Board  of 
Trade  v.  Cella  Commission  Co.  76  C. 
C.  A.  28,  145  Fed.  31. 

The  rule  by  which  literary  property 
is  supposed  to  cease  upon  an  unre- 
stricted publication,  without  copy- 
right, is  entirely  inapplicable  to  the 
conditions  which  make  and  support 
the  status  of  news  as  property. 


Millar  v.  Taylor,  4  Buri-.  2S03,  98 
Eng.  Reprint,  201 ;  Donaldson  v.  Beck- 
ett, 2  Bro.  P.  C.  129,  1  Eng.  Reprint, 
837,  4  Burr.  2408,  note,  98  Eng.  Re- 
print, 257,  note;  Story,  Const.  §  1152; 
French  v.  Maguire,  55  How.  Pr.  471; 
Holmes  v.  Hurst,  174  U.  S.  82,  43  L.  ed. 
904,  19  Sup.  Ct,  Rep.  606;  Drone,  Copy- 
right, 116;  Baker  v.  Selden,  101  U.  S, 
99,  105,  26  L.  ed.  841,  844. 

Even  if  the  rule  relative  to  loss  of 
property  rights  by  unrestricted  publi- 
cation were  applicable  te  this  type  of 
property,  the  injunction  nevertheless 
was  properly  granted,  because  the  pub- 
lication here  is  subject  to  restriction 
by  imperative  implication. 

Board  of  Trade  v.  Tucker,  221  Fed. 
807;  Board  of  Trade  v.  McDearmott 
Commission  Co.  143  Fed,  188;  Werck- 
meister  v.  American  Lithographic  Co. 
68  L.R.A.  591,  69  C.  C.  A,  5j3,  134  Fed. 
321,  affirmed  in  207  U.  S.  299,  52  L.  ed. 
217,  28  Sup.  Ct.  Rep.  72,  12  Ann.  Cas. 
695;  Tompkins  v.  Halleck,  133  Mass. 
32, 43  Am.  Rep.  480;  Aronson  v.  Baker, 
43  N.  J.  Eq,  366,  12  AtL  177. 

Complainant  is  also  entitled  to  the 
injunction,  both  at  common  law  and 
under  the  Federal  Trade  Commission 
Act,  against  the  unfair  competition  of 
the  defendant  at  any  time  and  by  any 
means  whatever. 

Aikens  v.  Wisconsin,  196  U.  S.  194, 
201,  49  L.  ed.  164, 158,  26  Sup.  Ct.  Rep. 
3 ;  United  States  v.  Eastman  Kodak  Co. 
226  Fed.  74,  230  Fed.  524;  United 
States  V.  American  Can  Co.  230  Fed. 
887;  Ames,  Tort  Because  of  Wrongful 
Motive,  18  Harv.  L.  Rev.  420;  Tuttle 
V.  Buck,  107  Minn.  146, 22  L.R.A.  (N.S.) 
699,  181  Am.  St.  Rep,  446,  119  N,  W. 
946,  16  Ann.  Cas.  807;  Dunshee  v. 
Stendard  Oil  Co.  152  Iowa,  626,  36 
L.RJL(N.S.)  26",  132  N.  W.  371; 
United  States  v.  Hamburgh-American 
S,  S.  Line,  216  Fed.  978;  United  States 
V.  Hamburg-Amerikanische  Packet, 
200  Fed.  806;  United  States  v.  Ameri- 
can-Asiatic S.  S.  Co.  220  Fed.  235; 
Eastern  States  Retail  Lumber  Dealers' 
Asso.  v.  United  States,  234  U.  S.  600, 
614,  68  L.  ed.  1490,  1500,  L.RJL1915A, 
788,  84  Sup.  Ct,  Rep,  951 :  Gompers  v. 
Buck's  Stove  &  Range  Co.  221  U.  S. 
418,  437,  438,  55  L,  ed,  797,  804,  84 
L.R,A,(N,S,)  874,  31  Sup.  a.  Rep.  492; 
Nash  V.  United  States,  229  U.  S.  373, 
376,  67  L.  ed.  1232,  1235,  33  Sup. 
Ct.  Rep.  780;  Standard  Oil  Co.  v. 
United  States,  221  U-  S.  1,  43,  55  L,  ed. 
619,  638,  34  L.R.A,(N.S,)  834,  31  Sup. 
Ct  Rep.  502,  Ann.  Cas.  1912D,  734; 
Central  Lumber  Co.  v.  South  Dakota, 
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(Ha  V.  8.  in,  es  h.  ed. 
226  U.  S.  157,  160,  57  L,  ed.  164,  169, 
33  Sup.  Ct.  Rep.  66;  United  States  v. 
Great  Lakes  Towing  Co.  208  Fed.  743 ; 
United  States  v.  Pacific  &  A.  R.  &  Nav. 
Co.  228  U.  S.  87,  57  L.  ed.  742,  S3  Sup. 
Ct.  Rep.  443;  Ware-Kramer  Co.  v. 
American  Tobacco  Co.  180  Fed.  167. 

The  defense  of  "unclean  hands"  is 
entirely  without  foundation,  either  in 
law  or-  in  fact. 

Board  of  Trade  v.  Christie  Grain  & 
Stock  Co.  198  U.  S.  250.  49  L.  ed.  1039, 
25  Sup.  Ct.  Rep.  637 ;  D.  R.  Wilder  Mfg. 
Co.  T.  Com  Products  Ref.  Co.  236  U. 
S.  165,  172.  59  L.  ed.  520,  525,  85  Sup. 
Ct  Rep.  398,  Ann.  Cas.  1916A,  118; 
Prince  Mfg.  Co.  v.  Prince's  Metallic 
Paint  Co.  135  N.  Y.  24,  17  L.RJV..  129, 
31  N.  E.  990;  Fetridge  v.  Wells,  4  Abb. 
Pr.  144;   Manhattan  Medicine  Co.  v. 
Wood,  108  U.  S.  218,  27  L.  ed.  706,  2 
Sup.  Ct  Rep.  486;  Prlmeau  v.  Gran- 
field,  180  Fed.  851 ;  Chute  v.  Wisconsin 
Chemical  Co.  186  Fed.  115;  Bentley  v.' 
Tibbals,  138  C.  C.  A.  489,  223  Fed.  252; 
Talbot  T.  Independent  Order  of  Owls, 
136  C.  C.  A.  268,  220  Fed.  660;  Edward 
Thompson  Co.  v.  American  Law  Book 
Co.  62  L.R.A.  607,  59  C.  C.  A.  148,  122 
Fed.  923;  American  Sugar  Ref.  Co.  v. 
McFarland,  229  Fed.  284,  on  appeal, 
241  U.  S.  85,  60  L.  ed.  904,  36  Sup.  Ct 
Rep.  498 ;  Cropper  v.  Davis,  156  C.  C. 
A.  90,  243  Fed.  316;  Trice  v.  Comstock, 
61  LJI.A.  176,  57  C.  C.  A-  646, 121  Fed. 
620;  Shaver  v.  Heller  &  M.  Co.  65 
LJI.A.  878,  48  C.  C.  A.  48,  108  Fed, 
821 ;  Knapp  v.  S.  Jarvis  Adams  Co.  70 
C.  C.  A.  536,  135  Fed.  1008;  Mason  v. 
Carrothers.  105  Me.  392,  74  Atl.  1030;   ■ 
Yale  Gas  Stove  Co.  v.  Wilcox,  64  Conn. 
101,  25  L.RJ^.  90,  42  Am.  St  Rep.  159, 
29  Atl.  303;  Lord  v.  Smith,  109  Md.  42, 
71  Atl.  430;  Munn  &  Co.  v.  Americana 
Co.  83  N.  J.  Eq,  309,  L.R,A.  1916D,  116, 
91  Atl.  87;  Luebke  v.  Salzwedel,  157 
Wis.  601,  147  N.  W.  831;  Employing 
Printers  Club  v.  Dr.  Blosser  Co.  122 
Ga.  609,  69  L.R.A.  90,  106  Am.  St.  Rep. 
137. 50  S.  E.  354,  2  Ann.  Cas.  694;  Lone 
Star  Salt  Co.  v.  Blount  49  Tex.  Civ. 
App.  138,  107  S.  W.  1163;  Vulcan  De- 
tinning  V.  American  Can  Co.  72  N.  J. 
Eq.  387,  12  L.R.A,(N.S.)  102,  67  Atl, 
339. 

Mr.  Peter  S.  Grosscup  also  for  re- 
spondent 

Mr.  Justice  Pitney  delivered  the 
opinion  of  the  court: 

The  parties  are  competitors  in 
the  gatiiering  and  distribution  of 
news  and  its  publication  for  profit 
in  newspapers  throughout  the  Unit- 


-,  A9  Sup.  Ot.  Rep.  6S.) 

ed  States.  The  Associated  Press, 
which  was  complainant  in  the  dis-. 
trict  court,  is  a  co-operative  organi- 
zation, incorporated  under  the  Mem- 
bership Corporations  Law  of  the 
state  of  New  York,  its  members  be- 
ing individuals  who  are  either  pro- 
prietors or  representatives  of  about 
950  daily  newspapers  published  in 
all  parts  of  the  United  States.  That 
a  corporation  may  be  organized  un- 
der that  act  for  the  purpose  of  gath- 
ering news  for  the  use  and  benefit 
of  its  members,  and  for  publication 
in  newspapers  owned  or  represented 
by  them,  is  recognized  by  an  amend- 
ment enacted  in  1901  (N.  Y.  Laws 
1901,  chap.  436) .  Complainant  gath- 
ers in  all  parts  of  the  world,  by 
means  of  various  instrumentalities 
of  its  own,  by  exchange  with  its 
members,  and  by  other  appropriate 
means,  news  and  intelligence  of  cur- 
rent and  recent  events  of  interest  to 
newspaper  readers,  and  distributes 
it  daily  to  its  members  for  publica- 
tion in  their  newspapers.  The  cost 
of  the  service,  amounting  approxi- 
mately to  $3,500,000  per  annum,  is 
assessed  upon  the  members  and  be- 
comes a  part  of  their  costs  of  oper- 
ation, to  be  recouped,  presumably 
with  profit,  through  the  publication 
of  their  several  newspapers.  Under 
complainant's  by-laws  each  member 
agrees,  upon  assuming  membership, 
that  news  received  through  com- 
plainant's service  is  received  exclu- 
sively for  publication  in  a  particular 
newspaper,  language,  and  place 
specified  in  the  certificate  of  mem- 
bership ;  that  no  other  use  of  it  shall 
be  permitted ;  and  that  no  member 
shall  furnish  or  permit  anyone  in 
his  employ  or  connected  with  his 
newspaper  to  furnish  any  of  com- 
plainant's news  in  advance  of  publi- 
cation to  any  person  not  a  member. 
And  each  member  is  required  to 
gather  the  local  news  of  his  district 
and  supply  it  to  .  the  Associated 
Press  and  to  no  one  else. 

Defendant  is  a  corporation  or- 
ganized under  the  laws  of  the  state 
of  New  Jersey,  whose  business  is 
the  gathering  and  selling  of  news  to 
its    customers    and    clients,    con- 
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sisting  of  newspapers  published 
throughout  the  United  States,  under 
contracts  by  which  they  pay  certain 
amounts  at  stated  times  for  defend- 
ant's service.  It  has  widespread 
news-gathering  agencies;  the  cost 
of  its  operations  amounts,  it  is  said, 
to  more  than  $2,000,000  per  annum ; 
and  it  serves  about  400  newspapers 
located  in  the  various  cities  of  the 
United  States  and  abroad,  a  few  of 
which  are  represented,  also,  in  the 
membership  of  the  Associated 
Press. 

The  parties  are  in  the  keenest 
competition  between  themselves  in 
the  distribution  of  news  througiiout 
the  United  States ;  and  so,  as  a  rule, 
are  the  newspapers  that  they  serve, 
in  their  several  districts. 

Complainant  in  its  bill,  defendant 
in  its  answer,  have  set  forth  in  al- 
most identical  terms  the  rather  ob- 
vious circumstances  and  conditions 
under  which  their  business  is  con- 
ducted. The  value  of  the  service, 
and  of  the  news  furnished,  depends 
upon  the  promptness  of  transmis- 
sion, as  well  as  upon  the  accuracy 
and  impartiality  of  the  news ;  it  be- 
ing essential  that  the  news  be  trans- 
mitted to  members  or  subscribers  as 
early  or  earlier  th^n  similar  infor- 
mation can  be  furnished  to  compet- 
ing newspapers  by  other  news  serv-  - 
ices,  and  that  the  news  furnished 
by  each  agency  shall  not  be  fur- 
nished to  newspapers  which  do  not 
contribute  to  the  expense  of  gath- 
ering it.  And  further,  to  quote 
from  the  answer :  "Prompt  knowl- 
edge and  publication  of  world-wide 
news  is  essential  to  the  conduct 
of  a  modem  newspaper,  and  by 
reason  of  the  enormous  expense 
incident  to  the  gathering  and  dis- 
tribution of  such  news,  the  only 
practical  way  in  which  a  proprietor 
of  a  newspaper  can  obtain  the  same 
is,  either  through  co-operation  with 
a  considerable  number  of  other 
newspaper  proprietors  in  the  work 
of  collecting  and  distributing  such 
news,  and  the  equitable  division 
with  them  of  the  expenses  thereof, 
or  by  the  purchase  of  such  news 


from  some  existing  agency  engaged 
in  that  business." 

The  bill  was  filed  to  restrain  the 
pirating  of  complainant's  news  by 
defendant  in  three  ways :  First,  by 
bribing  employees  of  newspapers 
published  by  complainant's  mem- 
bers to  furnish  Associated  Press 
news  to  defendant  before  publica- 
tion, for  transmission  by  telegraph 
and  telephone  to  defendant's  clients 
for  publication  by  them;  second,  by 
inducing  Associated  Press  mem- 
bers to  violate  its  by-laws  and 
permit  defendant  to  obtain  news 
before  publication;  and  third,  by 
copying  news  from  bulletin  boards, 
and  from  early  editions  of  complain- 
ant's newspapers  and  selling  this, 
either  bodily  or  after  rewriting  it, 
to  defendant's  customers. 

The  district  court,  upon  consider- 
ation of  the  bill  and  answer,  with 
voluminous  affidavits  on  both  sides, 
granted  a  preliminary  injunction 
under  the  first  and  second  heads; 
but  refused  at  that  stage  to  restrain 
the  systematic  practice  admittedly 
pursued  by  defendant,  of  taking 
news  bodily  from  the  bulletin  board» 
and  early  editions  of  complainant's, 
newspapers  and  selling  it  as  its 
own.  The  court  expressed  itself  as 
satisfied  that  this  practice  amount- 
ed to  unfair  trade,  but  as  the  legal 
question  was  one  of  first  impression, 
it  considered  that  the  allowance  of 
an  injunction  should  await  the  out- 
come of  an  appeal.  240  Fed.  983, 
996.  Both  parties  having  appealed, 
the  circuit  court  of  appeals  sus- 
tained the  injunction  order  so  far  as 
it  went,  and  upon  complainant's  ap- 
peal modified  it  and  remanded  the 
cause,  with  directions  to  issue  an  in- 
junction also  against  any  bodily 
taking  of  the  words  or  substance  of 
complainant's  news  until  its  com- 
mercial value  as  news  had  passed 
away.  Post,  317,  157  C.  C.  A.  436, 
245  Fed.  244, 253.  The  present  writ 
of  certiorari  was  then  allowed.  245 
U,  S.  644,  62  L.  ed.  528,  38  Sup.  Ct. 
Rep.  10. 

The  only  matter  that  has  been  ar- 
gued before  us  is  whether  defendant 
may  lawfully  be  restrained  from  ap- 
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propriating  news  taken  from  bulle- 
tins issued  by  complainant  or  any  of 
I         its  members,   or  from   newspapers 
'         published  by  them,  for  the  purpose 
of  selling  it  to  defendant's  clients. 
Complainant   asserts   that   defend- 
ant's admitted  course  of  conduct  in 
this  regain  both  violates  complain- 
ant's property  right  in  the  news 
and  constitutes  unfair  competition 
in  business.    And  notwithstanding 
tjie  case  has  proceeded  only  to  the 
stage  of   a  preliminary  injunction, 
we  have  deemed  it  proper  to  con- 
sider   the     underlying     questions, 
since  they  go  to  the  very  merits  of 
the  action  and  are  presented  upon 
facts  that  a're   not  in  dispute.    As 
presented  in  argument,  these  ques- 
tions are:     (1)  Whether  there  is 
any  property  in  news ;  (2)  whether, 
if  therie  be  property  in  news  collect- 
ed for  the   purpose  of   being  pub- 
lished, it  survives  the  instant  of  its 
publication  in  the  first  newspaper 
to  which  it  is  communicated  by  the' 
news  gatherer;  and  (3)  whether  de- 
fendant's admitted  course  of  conduct 
in  appropriating   for   commercial 
use  matter  taken  from  bulletins  or 
early  editions  of  Associated   Press 
pubUcatioiis  constitutes  unfair  com- 
petition in  trade. 

The  Federal  jurisdiction  was  in- 
voked because  of  diversity  of  citi- 
zenship, not  upon  the  ground  that 
the  suit  arose  under  the  copyright 
or  other  laws  of  the  United  States. 
Complainant's  news  matter  is  not 
copyrighted.  It  is  said  that  it  could 
not,  in  practice,  be  copyrighted,  be- 
cause of  the  large  number  of  de- 
spatches that  are  sent  daily;  and, 
according  to  complainant's  conten- 
tion, news  is  not  within  the  opera- 
'tion  of  the  Copyright  Act.  Defend- 
ant, while  apparently  conceding 
this,  nevertheless  invokes  the  anal- 
ogies of  the  law  of  literary  property 
and  copyrisrht,  insisting  as  its  prin- 
cipal contention  that,  assuming  com- 
plainant has  a  right  of  property  in 
its  news,  it  can  be  maintained  (un- 
Iks  the  Copyright  Act  be  complied 
with)  only  by  being  kept  secret  and 
confidential ;  and  that  upon  the  pub- 
lication with  complainant's  consent 


— ,  39  8ui>.  Ct.  Rep.  68.) 

of  uncopyrighted  news  by  any  of 
complainant's  members  in  a  news- 
paper or  upon  a  bulletin  board,  the 
right  of  property  is  lost,  and  the 
subsequent  use  of  the  news  by 
the  public  or  by  defendant  for  any 
purpose  whatever  becomes  lawful. 

A  preliminary  objection  to  the 
form  in  which  the  suit  is  brought 
may  be  disposed  of  at  the  outset.  It 
is  said  that  the  circuit  court  of  ap- 
peals granted  relief  upon  consider- 
ations applicable  to  particular  mem- 
bers of  the  Associated  Press,  and 
that  this  was  erroneous  because  the 
suit  was  brought  by  complainant  as 
a  corporate  entity,  and  not  by  its 
members;  the  argument  being  that 
their  interests  cannot  be  protected 
in  this  proceeding  any  more  than 
the  individual  rights  of  a  stockhold- 
er can  be  enforced  in  an  action 
brought  by  the  corporation.  From 
the  averments  of  the  bill,  however, 
it  is  plain  that  the  suit  in  substance 
was  brought  for  the  benefit  of  com- 
plainant's members,  and  that  they 
would  be  proper  parties,  and,  ex- 
cept for  their  numbers,  perhaps 
necessary  parties.  Complainant  is 
a  proper  party  to  conduct  t^e  suit 
as  representing  their  interest;  and 
since  no  specific  objection,  based 
upon  the  want  of  ^pp.,,^,,,^ 
parties,  appears  to  tiona  waived 
have  been  made  be-  *•'""'• 
low,  we  will  treat  the  objection  as 
waived.  See  Equity  Rules  88,  43, 
44. 

In  considering  the  general  ques- 
tion of  property  in  news  matter,  it 
is  necessary  to  recognize  its  dual 
character,  distinguishing  between 
the  substance  of  the  information 
and  the  particular  form  or  colloca- 
tion of  words  in  which  the  writer 
has  communicated  it. 

No  doubt  .news  articles  often 
possess  a  literary  quality,  and  are 
the  subject  of  literary  property  at 
the  common  law;  nor  do  we  ques- 
tion that  such  an  article,  as  a  lit- 
erary production,  is  the  subject  of 
copyright  by  the  terms  of  the  act  as 
it  now  stands.  In  an  early  case  at 
the  circuit  Mr.  Justice  Thompson 
held  in  effect  that  a  newspaper  was 
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not  within  the  protection  of  the 
Copyright  Acts  of  1790  [1  Stat,  at 
L.  124,  chap.  15]  and  1802  [2  Stat, 
at  L.  171,  chap.  36]  (Claji;on  v. 
Stone,  2  Paine,  382,  Fed.  Cas.  No. 
2872).  But  the  present  act  is 
broader ;  it  provides  that  the  works 
for  which  copyright  may  be  secured 
shall  include  "all  the  writings  of  an 
author,"  and  specifically  mentions 
"periodicals,  including  newspapers" 
(Act  of  March  4,  1909,  chap.  320, 
§§  4  and  5,  35  Stat,  at  L.  1075, 1076, 
Comp.  Stat.  1916,  §§  9520,  9521). 
Evidently  this  admits  to  copyright  a 
contribution  to  a  newspaper,  not- 
Mrithstanding  it  also  may  convey 
news ;  and  such  is  the  practice  of  the 
copjrright  office,  as  the  newspapers 
of  the  day  bear  witness.  See  Copy- 
fight  Office  Bulletin  No.  15  (1917), 
pp.  7,  14,  16,  17, 

But  the  news  element — ^the  infor- 
piation  respecting  current  events 
contained  in  the  literary  production 
— ^is  not  the  creation  of  the  writer, 
but  is  a  report  of  matters  that  or- 
dinarily are  publici  juris;  it  is  the 
history  of  the  day.  It  is  not  to  be 
supposed  that  the  f  ramers  of  the 
Constitution,  when  they  empowered 
Congress '"to  promote  the  progress 
of  science  and  useful  arts,  by  secur- 
ing' for  limited  times  to  authors  and 
inventors  the  exclusive  right  to 
their  respective  writings  and  dis- 
coveries" (Const,  art.  1,  §  8,  If  8), 
intended  to  confer  upon  one  who 
might  happen  to  be  the  first  to  re- 
port a  historic  event  the  exclusive 
right  for  any  period  to  spread  the 
knowledge  of  it. 

We  need  spend  no  time,  however, 
upon  the  general  question  of  prop- 
erty in  news  matter  at  common  law, 
or  the  application  of  the  Copyright 
Act,  since  it  seems  to  us  the  case 
must  turn  upon  the  question  of  im- 
fair  competition  in  business.  And, 
in  our  opinion,  this  does  not  depend 
upon  any  general  right  of  property 
analogous  to  the  common-law  right 
of  the  proprietor  of  an  unpublished 
work  to  prevent  its  publication 
without  his  consent;  nor  is  it  fore- 
closed by-  showing  that  the  benefits 
of  the   Copyright   Act  have   been 


waived.  We  are  dealing  here,  not 
with  restrictions  upon  publication, 
but  with  the  very  facilities  and  proc- 
esses of  publication.  The  peculiar 
value  of  news  is  in  the  spreading  of 
it  while  it  is  fresh;  and  it  is  evident 
that  a  valuable  property  interest  in 
the  news  as  news  cannot  be  main- 
tained by  keeping  it  secret.  Be- 
sides, except  for  matters  improperly 
disclosed,  or  published  in  breach  of 
trust  or  confidence,  or  in  violation 
of  law,  none  of  which  is  involved  in 
this  branch  of  the  case,  the  news  of 
current  events  may  be  regarded  as 
common  property.  What  we  are 
concerned  with  is  the  business  of 
making  it  knovm  to  the  world,  in 
which  both  parties  to  the  present 
suit  are  engaged.  That  business 
consists  in  maintaining  a  prompt, 
sure,  steady,  and  reliable  service  de- 
signed to  place  the  daily  events  of 
the  world  at  the  breakfast  table  of 
the  millions  at  a  price  that,  while  of 
trifiing  moment  to  each  reader,  is 
sufficient  in  the  aggregate  to  afford 
compensation  for  the  cost  of  gath- 
ering and  distributing  it,  with  the 
added  profit  so  necessary  as  an  in- 
centive to  effective  action  in  the 
commercial  world.  The  service  thus 
performed  for  newspaper  readers  is 
not  only  innocent,  but  extremely 
useful  in  itself,  and  indubitably  con- 
stitutes a  legitimate  business.  The 
parties  are  competitors  in  this  field ; 
and,  on  fundamental  principles,  ap- 
plicable here  as  elsewhere,  when  the 
rights  or  privileges  of  the  one  are 
liable  to  conflict  with  those  of  the 
other,  each  party  is  under  a  duty  so 
to  conduct  its  own  business  as  not 
unnecessarily  or  unfairly  to  injure 
that  of  the  other.  Hitchman  Cosd  & 
Coke  Co.  v.  Mitchell,  245  U.  S.  229,- 
254,  62  L.  ed.  260,  277,  L.R.A.1918C, 
497,  38  Sup.  Ct.  Rep.  66,  Ann.  Cas. 
1918B,  641. 

Obviously,  the  question  of  what  is 
unfair  competition  in  business  must 
be  determined  with  particular  ref- 
erence to  the  character  and  cir- 
cumstances of  the  business.  Tlie 
question  here  is  not  so  much  the 
rights  of  either  party  as  against  the 
public,  but  their  rights  as  between 
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themselves.  See  Morison  v.  Moat, 
9  Hwre,  241,  258,  68  Eng.  Reprint, 
492.  And  although  we  may  and  do 
assume  that  neither  party  has  any 
remaining  property  interest  as 
against  the  public  in  uncopyrighted 
news  matter  after  the  moment  of 
its  first  publication,  it  by  no  means 
follows  that  there  is  no  remaining 
property  interest  in  it  as  between 
themselves.  For,  to  both  of  them 
alike,  news  matter,  however  little 
susceptible  of  ownership  or  domin- 
ion in  the  absolute  sense,  is  stock  in 
trade,  to  be  gathered  at  the  cost  of 
enterprise,  organization,  skill,  labor, 
and  money,  and  to  be  distributed 
and  sold  to  those  who  will  pay 
money  for  it,  as  for  any  other  mer- 
chandise. Regarding  the  news, 
therefore,  as  but  the  material  out  of 
which  both  parties  are  seeking  to 
make  profits  at  the  same  time  and 
in  the  same  field,  we  hardly  can  fail 
L«er«rr  ^    recognize    that 

vropertjr—  for      thlS      pUTpOSe, 

■"^  and      as     between 

them,  it  must  be  regarded  as  quasi 
property,  irrespective  of  the  rights 
of  either  as  against  the  public. 

In  order  to  sustain  the  jurisdic- 
tion of  equity  over  the  controversy, 
we  need  not  afiirm  any  general  and 
absolute  property  in  the  news  as 
Bach.    The   rule  that   a   court   of 

equity  concerns  it- 
S'H^ii^TJS-""  self  only  in  the  pro- 
rtStl'"***'*'"    tection  of  property 

rights  treats  any 
civil  right  of  a  pecuniary  nature  as 
a  property  right  (Re  Sawyer,  124 
U.  S.  200,  210,  31  L.  ed.  402,  405, 
8  Sap.  Ct.  Rep.  482;  Re  Debs,  158 
U.  S.  564,  593,  39  L.  ed.  1092, 1105, 
15  Sup.  Ct.  Rep.  900) ;  and  the  right 
to  acquire  property  by  honest  labor 
or  the  conduct  of  a  lawful  business 
is  as  much  entitled  to  protection  as 
the  right  to  guard  property  already 
acquired  (Truax  v.  Raich,  239  U. 
S.  33,  37,  38,  60  L.  ed.  131, 133, 134, 
LR.A.1916D,  545,  36  Sup.  Ct.  Rep. 
7,  Ann.  Cas.  1917B,  283 ;  Brennan 
V.  United  Hatters,  73  N.  J.  L.  729, 
742,  9  L.R.A.(N.S.)  254,  118  Am. 
St  Rep.  727,  65  Ati.  165,  9  Ann. 
Cas.  698;   Barr  v.  Essex  Trades 


— ,  19  Bup.  at.  Rep.  88.) 

Council,  53  N.  J.  Eq.  101,  30  Atl. 
881).  It  is  this  right  that  fur- 
nishes the  basis  of  the  jurisdiction 
in  the  ordinary  case  of  unfair  com- 
petition. 

The  question  whether  one  who 
has  gathered  general  information  or 
news  at  pains  and  expense  for  the 
purpose  of  subsequent  publication 
through  the  press  has  such  an  in- 
terest in  its  publication  as  may  be 
protected  from  interference  has 
been  raised  many  times,  although 
never,  perhaps,  in  the  precise  form 
in  which  it  is  now  presented. 

Board  of  Trade  v.  Christie  Grain 
&  Stock  Co.  198  U.  S.  236,  250,  49 
L.  ed.  1031,  1039,  25  Sup.  Ct.  Rep. 
637,  related  to  the  distribution  of 
quotations  of  prices  on  dealings 
upon  a  board  of  trade,  which  were 
collected  by  plaintiff  and  communi- 
cated on  confidential  terms  to  nu- 
merous persons,  under  a  contract 
not  to  make  them  public.  This  court 
held  that,  apart  from  certain  special 
objections  that  were  overruled, 
plaintiff's  collection  of  quotations 
was  entitled  to  the  protection  of  the 
law ;  that,  like  a  trade  secret,  plain- 
tiff might  keep  to  itself  the  work 
done  at  its  expense,  and  did  not  lose 
its  right  by  communicating  the  re- 
sult to  persons,  even  if  many,  in 
confidential  relations  to  itself,  under 
a  contract  not  to  make  it  public ;  and 
that  strangers  should  be  restrained 
from  getting  at  the  knowledge  by 
inducing  a  breach  of  trust. 

In  National  Teleg.  News  Co.  v. 
Western  U.  Teleg.  Co.  60  L.R.A. 
805,  56  C.  C.  A.  198,  ^19  Fed.  294, 
the  circuit  court  of  appeals  for  the 
seventh  circuit  dealt  with  news  mat- 
ter gathered  and  transmitted  by  a 
telegraph  company,  and  consisting 
merely  of  a  notation  of  current 
events  having  but  a  transient  value, 
due  to  quick  transmission  and  dis- 
tribution; and,  while  declaring  that 
this  was  not  copyrightable  although 
printed  on  a  tape  by  tickers  in  the 
offices  of  the  recipients,  and  that  it 
was  a  commercial,  not  a  literary, 
product,  nevertheless  held  that  the 
business  of  gathering  and  commun- 
icating   the  news — the  service  of 


Digitized  by 


Google 


302 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


purveying  it — was  a  legritimate  busi- 
ness, meeting  a  distinctive  com- 
mercial want  and  adding  to  the  fa- 
cilities of  the  business  world,  and 
partaking  of  the  nature  of  property 
in  a  sense  that  entitled  it  to  the  pro- 
tection of  a  court  of  equity  against 
piracy. 

Other  cases  are  cited,  but  none 
that  we  deem  it  necessary  to  men- 
tion. 

Not  only  do  the  acquisition  and 
transmission  of  news  require  elab- 
orate organization  and  a  large  ex- 
penditure of  money,  skill,  and  ef- 
fort; not  only  has  it  an  exchange 
value  to  the  gatherer,  dependent 
chiefly  upon  its  novelty  and  fresh- 
ness, the  regularity  of  the  service, 
its  reputed  reliability  and  thorough- 
ness, and  its  adaptability  to  the  pub- 
lic needs,  but  also,  as  is  evident, 
the  news  has  an  exchange  value  to 
one  who  can  misappropriate  it. 

The  peculiar  features  of  the  case 
arise  from  the  fact  that,  while  nov- 
elty and  freshness  form  so  impor- 
tant an  element  in  the  success  of  the 
business,  the  very  processes  of  dis- 
tribution and  publication  necessa- 
rily occupy  a  good  deal  of  time. 
Complainant's  service,  as  well  as  de- 
fendant's, is  a  daily  service  to  daily 
newspapers;  most  of  the  foreign 
news  reaches  this  country  at  the  At- 
lantic seaboard,  principally  at  the 
city  of  New  York ;  and  because  of 
this,  and  of  time  differentials,  due 
to  the  earth's  rotation,  the  distribu- 
tion of  news  matter  throughout  the 
country  is  principally  from  east  to 
west;  and,  since  in  speed  the  tele- 
graph and  telephone  easily  outstrip 
the  rotation  of  the  earth,  it  is  a 
simple  matter  for  defendant  to  take 
complainant's  news  from  bulletins 
or  early  editions  of  complainant's 
members  in  the  eastern  cities,  and 
at  the  mere  cost  of  telegraphic 
transmission  cause  it  to  be  pub- 
lished in  western  papers  issued  at 
least  as  early  as  those  served  by 
complainant.  Besides  this  and  ir- 
respective of  time  differentials,  ir- 
regularities in  telegraphic  transmis- 
sion on  different  lines,  and  the 
normal    consumption    of    time    in 


printing  and  distributing  the  news- 
paper, result  in  permitting  pirated 
news  to  be  placed  in  the  hands  of 
defendant's  readers  sometimes  si- 
multaneously with  the  service  of 
competing  Associated  Press  papers ; 
occasionally,  even  earlier. 

Defendant  insists  that  when,  with 
the  sanction  and  approval  of  com- 
plainant, and  as  the  result  of  the 
use  of  its  news  for  the  very  purpose 
for  which  it  is  distributed,  a  portion 
of  complainant's  members  com- 
municate it  to  the  general  public  by 
posting  it  upon  bulletin  boards  so 
that  all  may  read,  or  by  issuing  it 
to  newspapers  and  distributing  it 
indiscriminately,  complainant  no 
longer  has  the  right  to  control  the 
use  to  be  made  of  it;  that  when  it 
thus  reaches  the  light  of  day  it  be- 
comes the  common  possession  of  all 
to  whom  it  is  accessible;  and  that 
any  purchaser  of  a  newspaper  has 
the  right  to  communicate  the  intel- 
ligence which  it  contains  to  any- 
body and  for  any  purpose,  even  for 
the  purpose  of  selling  it  for  profit 
to  newspapers  published  for  profit 
in  competition  with  complainant's 
members. 

The  fault  in  the  reasoning  lies  in 
applying  as  a  test  the  right  of  the 
complainant  as  against  the  public, 
instead  of  considering  the  rights  of 
complainant  and  defendant,  com- 
petitors in  business,  as  between 
themselves.  The  rightr  of  the  pur- 
chaser of  a  single  newspaper  to 
spread  knowledge  of  its  contents 
gratuitously,  for  any  legitimate  pur- 
pose not  unreasonably  interfering: 
with  complainant's  right  to  make 
merchandise  of  it,  may  be  admitted ; 
but  to  transmit  that  news  for  com- 
mercial use,  in  competition  with 
complainant, — which  is  what  de- 
fendant has  done  and  seeks  to  jus- 
tify,— is  a  very  different  matter.  In 
doing  this  defendant,  by  its  verj' 
act,  admits  that  it  is  taking  ma- 
terial that  has  been  acquired  by 
complainant  as  the  result  of  organ- 
ization and  the  expenditure  of  labor, 
skill,  and  money,  and  which  is  sal- 
able by  complainant  for  money,  and 
that  defendant,  in  appropriating  it 
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and  selling  it  as  its  own,  is  endeav- 
oring to  reap  where  it  has  not 
sown,  and  by  disposing  of  it  to 
newspapers  that  are  competitors  of 
complainant's  members  is  appropri- 
ating to  itself  the  harvest  of  those 
who  have  sown.  Stripped  of  all  dis- 
guises, the  process  amounts  to  an 
unautiborized  interference  with  the 
normal  operation  of  complainant's 
legitimate  business  precisely  at  the 
point  where  the  profit  is  to  be 
reaped,  in  order  to  divert  a  material 
portion  of  the  profit  from  those  who 
have  earned  it  to  those  who  have 
not,  with  special  advantage  to  de- 
fendant in  the  competition  because 
of  the  fact  that  it  is  not  burdened 
with  any  part  of  the  expense  of 
gathering  the  news.  The  transac- 
tion speaks  for  itself,  and  a  court  of 
equity  ought  not  to  hesitate  long  in 
characterizing  it  as  unfair  compe- 
tition in  business. 

The  underlying  principle  is  much 
the  same  as  that  which  lies  at  the 
base  of  the  equitable  theory  of  con- 
sideration in  the  law  of  trusts, — 
that  he  who  has  fairly  paid  the 
price  should  have  the  beneficial  use 
of  the  property.  Pom.  Eq.  Jur.  §  981, 
It  is  no  answer  to  say  that  com- 
plainant spends  its  money  for  that 
which  is  too  fugitive  or  evanescent 
to  be  the  subject  of  property. 
That  might,  and  for  the  purposes  of 
the  discussion  we  are  assuming  that 
it  would,  furnish  an  answer  in  a 
common-law  controversy.  But  in  a 
court  of  equity,  where  the  question 
is  one  of  unfair  competition,  if  that 
which  complainant  has  acquired 
fairly  at  substantial  cost  may  be 
sold  fairly  at  substantial  profit,  a 
competitor  who  is  misappropriating 
it  for  the  purpose  of  disposing  of  it 
to  his  own  profit  and  to  the  disad- 
vantage of  complainant  cannot  be 
heard  to  say  that  it  is  too  fugitive 
or  evanescent  to  be  regarded  as 
property.  It  has  all  the  attributes 
of  property  necessary  for  determin- 
ing that  a  misappropriation  of  it  by 
a  competitor  is  unfair  competition 
because  contrary  to  good  conscience. 

The  contention  that  the  news  is 
abandoned  to  the  public  for  all  pur- 


— ,  39  Sup.  Ct.  Rep.  S8.) 

poses  when  published  in  the  ,first 
newspaper  is  untenable.  Abandon- 
ment is  a  question  of  intent,  and  the 
entire  organization  of  the  Associat- 
ed Press  negatives  such  a  purpose. 
The  cost  of  the  ser\ice  would  be 
prohibitive  if  the  reward  were  to  be 
so  limited.  No  single  newspaper, 
no  small  group  of  newspapers,  could 
sustain  the  expenditure.  Indeed,  it 
is  one  of  the  most  obvious  results  of 
defendant's  theory  that,  by  permit- 
ting indiscriminate  publication  by 
anybody  and  everybody  for  pur- 
poses- of  profit  in  competition  with 
the  news  gatherer,  it  would  render 
publication  profitless,  or  so  little 
profitable  as  in  effect  to  cut  off  the 
service  by  rendering  the  cost  pro- 
hibitive in  comparison  with  the  re- 
turn. The  practical  needs  and  re- 
quirements of  the  business  are  re- 
flected in  complainant's  by-laws, 
which  have  been  referred  to.  Their 
effect  is  that  publication  by  each 
member  must  be  deemed  not  by  any 
means  an  abandonment  of  the  news 
to  the  world  for  any  and  all  pur« 
poses,  but  a  publication  for  limited 
purposes;  for  the  benefit  of  the 
readers  of  the  bulletin  or  the  news- 
paper as  such;  not  for  the  purpose 
of  making  merchandise  of  it  as 
news,  with  the  result  of  depriving 
complainant's  other  members  of 
their  reasonable  opportunity  to  ob- 
tain just  returns  for  their  expendi- 
tures. 

It  is  to  be  observed  that  the  view 
we  adopt  does  not  result  in  giving  to 
complainant  the  right  to  monopo- 
lize either  the  gathering  or  the  dis- 
tribution of  the  news;  or,  without 
complying  with  the  Copyright  Act," 
to  prevent  the  reproduction  of  its 
news  articles;  but  only  postpones 
participation  by  complainant's  com- 
petitor in  the  processes  of  distribu- 
tion and  reproduction  of  news  that 
it  has  not  gathered,  and  only  to  the 
extent  necessary  to  prevent  that 
competitor  from  reaping  the  fruits 
of  complainant's  efforts  and  expend- 
iture, to  the  partial  exclusion  of 
complainant,  and  in  violation  of  the 
principle  that  underlies  the  maxim, 
"Sic  utere  tuo,"  etc. 
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It  is  said  that  the  elements  of  un- 
fair competition  are  lacking  because 
there  is  no  attempt  by  defendant  to 
palm  off  its  goods  as  those  of  the 
complainant,  characteristic  of  the 
most  familiar,  if  not  the  most  typ- 
ical, cases  of  unfair  competition. 
Howe  Scale  Co.  v.  Wyckoflf,  Sea- 
mans,  &  Benedict,  198  U.  S.  118, 
140,  49  L.  ed.  972,  986,  25  Sup.  Ct. 
Rep.  609.  But  we  cannot  concede 
that  the  right  to  equitable  relief  is 
confined  to  that  class  of  cases.  In 
the  present  case  the  fraud  upon 
complainant's  rights  is  more  direct 
and  obvious.  Regarding  news  mat- 
ter as  the  mere  material  from  which 
these  two  competing  parties  are  en- 
deavoring to  make  money,  and 
treating  it,  therefore,  as  quasi  prop- 
erty for  the  purposes  of  their  busi- 
ness because  they  are  both  selling 
it  as  such,  defendant's  conduct  dif- 
fers from  the  ordinary  case  of  un- 
fair competition  in  trade  principally 
in  this:  that,  instead  of  selling  its 
own  goods  as  those  of  complainant, 
it  substitutes  misappropriation  in 
the  place  of  misrepresentation,  and 
sells  complainant's  goods  as  its  own. 

Besides  the  misappropriation, 
there  are  elements  of  imitation, 
— of  false  pretense — ^in  defendant's 
practices.  The  device  of  rewriting 
complainant's  news  articles,  fre- 
quently resorted  to,  carries  its  own 
comment.  The  habitual  failure  to 
give  credit  to  complainant  for  that 
which  is  taken  is  significant.  In- 
deed, the  entire  system  of  appropri- 
ating complainant's  news  and  trans- 
mitting it  as  a  commercial  product 
to  defendant's  clients  and  patrons 
amounts  to  a  false  representation  to 
them  and  to  their  newspaper  read- 
ers that  the  news  transmitted  is  the 
result  of  defendant's  own  investiga- 
tion in  the  field.  But  these  ele- 
ments, although  accentuating  the 
wrong,  are  not  the  essence  of  it.  It 
is  something  more  than  the  advan- 
tage of  celebrity  of  which  complain- 
ant is  being  deprived. 

The  doctrine  of  unclean  hands  is 
invoked  as  a  bar  to  relief;  it  being 
insisted  that  defendant's  practices 
against  which  complainant  seeks  an 


injunction  are  not  different  from 
the  practice  attributed  to  complain- 
ant, of  utilizing  defendant's  news, 
published  by  its  subscribers.      At 
this  point  it  becomes  necessary    to 
consider  a  distinction  that  is  drawn 
by  complainant,  and,  as  we  under- 
stand it,  was  recognized  by  defend- 
ant also  in  the  submission  of  proofs 
in  the  district  court,   between  two 
kinds  of  use  that  may  be  made  by 
one  news  agency  of  news  taken  from 
the  bulletins  and  newspapers  of  the 
other.    The  first  is  the  bodily  ap- 
propriation of  a  statement  of  fact  or 
a  news  article,  with  or  without  re- 
writing, but  without  independent  in- 
vestigation or  other  expense.    This 
form  of  pirating  was  found  by  both 
courts  to  have  been  pursued  by  de- 
fendant systematically  with  respect 
to  complainant's  news,  and  against 
it  the  circuit  court  of  appeals  grant- 
ed an   injunction.     This    practice 
complainant  denies  having  pursued, 
and  the  denial  was  sustained  by  the 
finding  of  the  district  court.    It  is 
not  contended  by  defendant  that  the 
finding  can  be  set  aside,   upon  the 
proofs  as  they  now  stand.    The  oth- 
er use  is  to  take  the  news  of  a  rival 
agency  as  a  "tip"  to  be  investigated^ 
and,  if  verified  by  independent  in- 
vestigation, the  news  thus  gathered 
is  sold.    This  practice  complainant 
admits  that  it  has  pursued  and  still 
is  willing  that  defendant  shall  em- 
ploy. 

Both  courts  held  that  complain- 
ant could  not  be  debarred  on  the 
ground  of  unclean  hands  upon  the 
score  of  pirating  defendant's  news, 
because  not  shown  to  be  guilty  of 
sanctioning  this  practice. 

As  to  securing  "tips"  from  a 
competing  news  agency,  the  district 
court  (240  Fed.  991,  995),  while  not 
sanctioning  the  practice,  found  that 
both  parties  had  adopted  it  in  ac- 
cordance with  conmion  business 
usage,  in  the  belief  that  their  con- 
duct was  technically  lawful,  and 
hence  did  not  find  in  it  any  sufficient 
ground  for  attributing  unclean 
hands' to  complainant.  The  circuit 
court  of  appeals  (post,  317,  157 
C.  C.  A.  436,  245  Fed.  247)  found 
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that  tlie  tip  habit,  though  discour- 
aged by  complainant,  was  "incur- 
ably journalistic,"  and  that  there 
was  "no  difficulty  in  discriminating 
between  the  utilization  of  tips  and 
tiie  bodily  appropriation  of  anoth-> 
er's  labor  in  accumulating  and  stat- 
ing information." 

We  are  inclined  to  think  a  dis- 
tinction may  be  drawn  between  the 
utilization  of  tips  and  the  bodily  ap- 
propriation of  news  matter,  either 
in  its  original  form  or  after  rewrit- 
ing and  without  independent  invest- 
igation and  verification;  whatever 
may  appear  at  the  final  hearing,  the 
proofs  as  they  now  stand  recognize 
such   a    distinction;    both    parties 
avowedly  recognize  the  practice  of 
taking  tips,  and   neither  party  al- 
leges it  to  be  unlawful  or  to  amount 
to  unfair  competition  in  business. 
In  a  line  of  English  cases  a  some- 
what analogous  practice  has  been 
held  not  to  amount  to  an  infringe- 
ment of  the  copyright  of  a  directory 
or  other  book  containing  compiled 
information.    In   Kelly  v.   Morris, 
L  R.  1  Eq.  697, 701, 702,  7  Eng.  Rul. 
Cas.  102,  Vice  Chdiicelor  Sir  Wil- 
liam Page  Wood  (afterwards  Lord 
Hatherley),  dealing    with  such  a 
case,  said  that  defendant  was  "not 
entitled  to  take  one  word  of  the 
information    previously    published 
without  independently  working  out 
the  matter  for  himself,  so  as  to  ar- 
rive at  the  same  result  from  the 
same  comnaon  sources  of  informa- 
tioQ,  and  the  only  use  that  he  can 
legitimately    make    of    a   previous 
publication  is  to  verify  his  own  cal- 
culations   and    results    when    ob- 
tained."   This  was  followed  by  .Vice 
Chancellor  Giffard  in  Morris  v.  Ash- 
bee,  L.  R.  7  Eq.  34,  where  he  said: 
"In  a  case  such  as  this  no  one  has  a 
right  to  take  the  results  of  the  labor 
and  expense  incurred  by  another  for 
the  purposes  of  a  rival  publication, 
and  thereby  save  himself  the  ex- 
pense and  labor  of  working  out  and 
arriving  at  these  results  by  some  in- 
dependent  road."    A  similar  view 
was  adopted  by  Lord   Chancellor 
Hatherley    and    the    former    Vice 
Chancellor,  then  Giffard,  L.  J.,   in 
2  A.L..R.— 20. 


Si  Sup.  Ct.  Rep.  fig.) 

Pike  V.  Nicholas,  L.  R.  5  Ch.  251, 
39  L.  J.  Ch,  N.  S.  435',  1«  Week. 
Rep.  821,  7  Eng.  Rul.  Cas.  108,  and 
shortly  afterwards  by  the  latter 
judge  in  Morris  v.  Wright,  L.  R.  5 
Ch.  279,  287,  where  he  said,  com- 
menting upon  Pike  v.  Nicholas :  "It 
was  a  perfectly  legitimate  course 
for  the  defendant  to  refer  to  the 
plaintiff's  book,  and  if,  taking  that 
book  as  his  guide,  he  went  to  the 
original  authorities  and  compiled 
his  book  from  them,  he  made  no  un- 
fair or  improper  use  of  the  plain- 
tiff's book ;  and  so  here,  if  the  fact 
be  that  Mr.  Wright  used  the  plain- 
tiff's book  in  order  to  guide  himself 
to  the  persons  on  whom  it  would  be 
worth  his  while  to  call,  and  for  no 
other  purpose,  he  made  a  perfectly 
legitimate  use  of  the  plaintiff's 
book." 

A  like  distinction  was  recognized 
by  the  circuit  court  of  appeals  for 
the  second  circuit  in  Edward 
Thompson  Co.  v.  American  Law 
Book  Co.  62  LJI.A.  607,  59  C.  C.  A. 
148, 122  Fed.  922,  and  in  West  Pub. 
Co.  V.  Edward  Thompson  Co.  100  C. 
C.  A.  303,  176  Fed.  833,  838. 

In  the  case  before  us,  in  the  pres- 
ent state  of  the  pleadings  and 
proofs,  we  need  go  no  further  than 
to  hold,  as  we  do,  that  the  admitted 
pursuit  by  complainant  of  the  prac> 
tice  of  taking  news  items  published 
by  defendant's  subscribers  as  tips 
to  be  investigated,  and,  if  verified, 
the  result  of  the  investigation  to  be 
sold, — ^the  practice  having  been  fol- 
lowed by  defendant  also,  and  by 
news  agencies  generally, — ^is  not 
shown  to  be  such  as 

to  constitute  an  Un-    elean^hUndii- 

conscientious  or  in-  'Tll*«.?Jt'J'Jll 
equitable      attitude 
towards  its  adversary  so  as  to  fix 
upon  complainant  the  taint  of  un- 
clean hands,  and  de-  ,„,„..*.„__ 
bar     it     on     this  atratnst 
ground  from  the  re-  »»'•""*  «'"• 
lief  to  which  it  is  otherwise  entitled. 
There  is  some  Criticism  of  the  in- 
junction  that  was   directed  by  the 
district  court  upon  the  going  down 
of  the  mandate    from    the    circuit 
court  of   appeals.    In  brief,  it  re- 
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strains  any  taking  or  gainfully  us- 
ing of  the  Complainant's  news,  ei- 
ther bodily  or  in  substance,  from 
bulletins  issued  by  the  complainant 
or  any  of  its  members,  or  from  edi- 
tions of  their  newspapers,  "until  its 
commercial  value  o«  news  to  the 
complainant  and  all  of  its  members 
has  passed  away."  The  part  com- 
plained of  is  the  clause  we  have 
italicized;  but  if  this  be  indefinite, 
it  is  no  more  so  than  the  criticism. 
Perhaps  it  would  be  better  that  the 
terms  of  the  injunction  be  made  spe- 
cific, and  so  framed  as  to  confine  the 
restraint  to  an  extent  consistent 
with  the  reasonable  protection  of' 
complainant's  newspapers,  each  in 
its  own  area  and  for  a  specified  time 
after  its  publication,  against  the 
competitive  use  of  pirated  news  by 
defendant's  customers.  But  the 
case  presents  practical  difiiculties; 
and  we  have  not  the  materials,  ei- 
ther in  the  way  of  a  definite  sug- 
gestion of  amendment,  or  in  the  way 
of  proofs,  upon  which  to  frame  a 
specific  injunction ;  hence,  while  not 
expressing  approval  of  the  form 
adopted  by  the  district  court,  we  de- 
cline to  modify  it  at  this  prelimi- 
nary stage  of  the  case,  and  will 
leave  that  court  to  -deal  with  the 
matter  upon  appropriate  application 
made  to  it  for  the  purpose. 

The  decree  of  the  Circuit  Court 
of  Appeals  will  be  afiirmed. 

Mr.  Justice  Clarke  took  no  part  in 
the  consideration  or  decision  of  this 
case. 

Mr.  Justice  Brandeis,  dissenting : 
There  are  published  in  the  United 
States  about  2,500  daily  papers.' 
More  than  800  of  them  are  supplied 
with  domestic  and  foreign  news  of 
general  interest  by  the  Associated 
Press, — a  corporation  without  cap- 
ital stock,  which  does  not  sell  news 
or  earn  or  seek  to  earn  profits,  but 
serves  merely  as  an  instrumentality 
by  means  of  which  these  papers 
supply  themselves  at  joint  expense 
with  such  news.  Papers  not  mem- 
bers of  the  Associated  Press  depend 

1  See  American  Newspaper  Annual  and 
Directory  (1918)   pp.  4,  10,  1193-1212. 


for  their  news  of  general  interest 
largely  upon  agencies  organized  for 
profit.'  Among  these  agencies  is  the 
International  News  Service,  which 
supplies  news  to  about  400  sub- 
scribing papers.  It  has,  like  the 
Associated  Press,  bureaus  and  cor- 
respondents in  this  and  foreign 
countries;  and  its  annual  expendi- 
tures in  gathering  and  distributing 
news  are  about  $2,000,000.  Ever 
since  its  organization  in  1909,  it  has 
included  among  the  sources  from 
which  it  gathers  news,  copies  (pur- 
chased in  the  open  market)  of  early 
editions  of  some  papers  published 
by  members  of  the  Associated  Press 
and  the  bulletins  publicly  posted  by 
them.  These  items,  which  consti- 
tute but  a  small  part  of  the  news 
transmitted  to  its  subscribers,  are 
generally  verified  by  the  Interna- 
tional News  Service  before  trans- 
mission; but  frequently  items  are 
transmitted  without  verification ; 
and  occasionally  even  without  being 
rewritten.  In  no  case  is  the  fact 
disclosed  that  such  item  was  sug- 
gested by  or  tak^n  from  a  paper  or 
bulletin  published  by  an  Associated 
Press  member. 

No  question  of  statutory  copy- 
right is  involved.  The  sole  question 
for  our  consideration  is  this :  Was 
the  International  News  Service 
properly  enjoined  from  using,  or 
causing  to  be  used  gainfully,  news 
of  which  it  acquired  knowledge  by 
lawful  means  (namely,  by  reading 
publicly  posted  bulletins  or  papers 
purchased  by  it  in  the  open 
market) ,  merely  because  the  news 
had  been  originally  gathered  by  the 
Associated  Press  and  continued  to 
be  of  value  to  some  of  its  members, 

*The  Associated  Press,  by  Frank  B. 
Noyes,  Sen.  Doc.  No.  27,  63d  Confess, 
First  Session.  In  a  brief  filed  in  this  court 
by  counsel  for  the  Associated  Press  the 
number  of  its  members  is  stated  to  be 
1030.  Some  members  of  the  Associated 
Press  are  also  subscribers  to  the  Inter- 
national News  Service. 

Strictly  the  member  is  not  the  publish- 
ing concern,  but  an  individual  who  is  the 
sole  or  part  owner  of  a  newspaper,  or  an 
executive  o£Bcer  of  a  company  which  owns 
one.    By-laws,  art,  2,  §  1. 
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or  because  it  did  not  reveal  the 
source  from  which  it  was  acquired? 
The  "ticker"  cases,  the  cases  con- 
cerning literary  and  artistic  com- 
positions, and  cases  of  unfair  com- 
petition, were  relied  upon  in 
support  of  the  injunction.  But  it-  is 
admitted  that  none  of  those  cases' 
affords  a  complete  analogy  with  that 
before  us.  The  question  presented 
for  decision  is  new ;  and  it  is  im- 
portant. 

News  is  a  report  of  recent  occur- 
rences.   The  business  of  the  news 
agency  is  to  gather  systematically 
imowledge  of  such  occurrences  of 
interest  and  to  distribute   reports 
thereof.    The  Associated  Press  con- 
tended that  knowledge  so  acquired  is 
property,   because   it  costs  money 
and  labor  to  produce  and  because  it 
has  value  for  which  those  who  have 
it  not  are  ready  to  pay;  that  it  re- 
mains property  and  is  entitled  to 
protection  as   long  as  it  has  com- 
mercial value  as  news;  and  that  to 
protect  it  effectively,  the  defendant 
must  be  enjoined  from  making,  or 
causing  to  be  made,  any  gainful  use 
of  it  while  it  retains  such  value.    An 
essential  element  of  individual  prop- 
erty is  the  legal   right  to  exclude 
others  from   enjoying  it.     If  the 
property  is  private,  the  right  of  ex- 
clusion may  be  absolute ;  if  the  prop- 
erty is  affected  with  a  public  inter- 
est, the  right  of  exclusion  is  quali- 
fied.  But  the  fact  that  a  product  of 
the  mind    has    cost    its    producer 
money  and  labor;  and  has  a  value 
for  which  others  are  willing  to  pay, 
is  not  sufficient  to  insure  to  it  this 
legal  attribute  of  property.     The 
general   rule   of   law  is,   that   the 
noblest    ol    human    productions — 
knowledge,  truths  ascertained,  con- 
ceptions, and   ideas — become,  after 
TOluntaiy  communication  to  others, 
free  as  the  air  to  common  use.  Up- 
on these  incorporeal  productions  the 
attribute  of  property  is  continued 
after  such    conmiunication   only  in 
(%rtain  classes  of  cases  where  pub- 
lic policy  has  seemed  to  demand  it. 
Th^  exceptions   are  confined   to 
productions  which,  in  some  degree, 
involve  creation,    invention,  or  dis- 


—j  S9  Sup.  Ct.  Rep.  e$.) 

covery.  But  by  no  means  all  such 
are  endowed  with  this  attribute  of 
property.  The  creations  which  are 
recognized  as  property  by  the  com- 
mon law  are  literary,  dramatic, 
musical,  and  other  artistic  crea- 
tions; and  these  have  also  protec- 
tion under  the  copyright  statutes. 
"The  inventions  and  discoveries  up- 
on which  this  attribute  of  property 
is  conferred  only  by  statute  are  the 
few  comprised  within  the  Patent 
Law.  There  are  also  many  other 
cases  in  which  courts  interfere  to 
prevent  curtailment  of  plaintiff's 
enjoyment  of  incorporeal  produc- 
tions ;  and  in  which  the  right  to  re- 
lief is  often  called  a  property  right, 
but  is  such  only  in  a  special  sense. 
In  those  case's,  the  plaintiff  has  no 
absolute  right  to  the  protection  of 
his  production;  he  has  merely  the 
qualified  right  to  be  protected  as 
against  the  defendant's  acts,  be- 
cause of  the  special  relation  in 
which  the  latter  stands  or  the 
wrongful  method  or  means  em- 
ployed in  acquiring  the  knowledge 
or  the  manner  in  which  it  is  used. 
Protection  of  this  character  is  af- 
forded where  the  suit  is  based  upon 
breach  of  contract  or  of  trusty  or 
upon  unfair  competition. 

The  knowledge  for  which  protec- 
tion is  sought  in  the  case  at  bar  is 
not  of  a  kind  upon  which  the  law 
has  heretofore  conferred  the  attri- 
butes of  property ;  nor  is  the  manner 
of  its  acquisition  or  use  nor  the  pur- 
pose to  which  it  is  applied,  such  as 
has  heretofore  been  recognized  as 
entitling  a  plaintiff  to  relief. 

First:  Plaintiff's  principal  reli- 
ance was  upon  the  "ticker"  cases; 
but  they  do  not  support  its  conten- 
tion. The  leading  cases  on  this  sub- 
ject rest  the  grant  of  relief,  not  upon 
the  existence  of  a  general  .property 
right  in  news,  but  upon  the  breach 
of  a  contract  or  trust  concern- 
ing the  use  of  news  communicated ; 
and  that  element  is  lacking  here. 
In  Board  of  Trade  v.  Christie  Grain 
&  Stock  Co.  198  U.  S.  236,  250,  49 
L.  ed.  1031,  1039,  25  Sup.  Ct.  Rep. 
637,  the  court  said  the  board  "does 
not  lose  its  rights  by  communicating 
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the  result  ^the  quotations]  to  per- 
sons, even  if  many,  in  confidential 
relations  to  itself,  under  a  contract 
not  to  make  it  public,  and  strangers 
to  the  trust  will  be  restrained  from 
getting  at  the  knowledge  by  induc- 
ing a  breach  of  trust,  and  using 
knowledge  obtained  by  such  a 
breach."  And  it  is  also  stated  there 
(page  251)  :  "Time  is  of  the  essence 
in  matters  like  this,  and  it  fairly 
may  be  said  that,  if  the  contracts 
witii  the  plaintiff  are  kept,  the  in- 
formation will  not  become  public 
property  until  the  plaintiff  has 
gained  its  reward."  The  only  other 
case  in  this  court  which  relates  to 
this  subject  is  Hunt  v.  New  York 
Cotton  Exch.  205  U.  S.  322,  51  L.  ed. 
821,  27  Sup.  Ct.  Rep.*  529.  While 
the  opinion  there  refers  the  protec- 
tion to  a  general  property  right  in 
the  quotations,  the  facts  are  sub- 
stantially the  same  as  those  in  the 
Christie  Case,  which  is  the  chief 
authority  on  which  the  decision  is 
based.  Of  the  cases  in  the  lower 
Federal  courts  and  in  the  state 
courts  it  may  be  said  that  most  of 
them,  too,  can,  on  their  facts,  be 
reconciled  with  this  principle, 
though  much  of  the  language  of  the 
courts  cannot  be.'  In  spite  of  any- 
thing that  may  appear  in  these 
cases  to  the  contraiy,  it  seems  that 
the  true  principle  is  stated  in  the 


Christie  Case,  that  the  collection  of 
quotations  "stands  like  a  trade 
secret."  And  in  Dr.  Miles  Medical 
Co.  V.  John  D.  Park  &  Sons  Co.  220 
U.  S.  373,  402,  55  L.  ed.  502,  516, 
31  Sup.  Ct.  Rep.  376,  this  court  says 
of  a  trade  secret :  "Anyone  may  use 
it  who  fairly,  by  analysis  and  ex- 
periment, discovers  it.  But  the 
complainant  is  entitled  to  be  pro- 
tected against  invasion  of  its  right 
in  the  process  by  fraud  or  by  breach 
of  trust  or  contract."  See  John  D. 
Park  &  Sons  Co.  v.  Hartman,  12 
L.R.A.(N.S.)  135,  82  C.  C.  A.  158, 
153  Fed.  24,  29. 

The  leading  English  case.  Ex- 
change Teleg.  Co.  v.  Gregory  &  Co. 
[1896]  1  Q.  B.  147,  65  L.  J.  Q.  B. 
N.  S.  262,  74  L.  T.  N.  S.  83,  60  J. 
P.  52,  is  also  rested  clearly  upon  a 
breach  of  contract  or  trust,  although 
there  is  some  reference  to  a  general 
property  right.  The  later  English 
cases  seem  to  have  rightly  under- 
stood the  basis  of  the  decision,  and 
they  have  not  sought  to  extend  it 
further  than  was  intended.  Indeed, 
we  find  the  positive  suggestion  in 
some  cases  that  the  only  ground  for 
relief  is  the  manner  in  which  knowl- 
edge of  the  report  of  the  news  was 
acquired.* 

If  the  news  involved  in  the  case  at 
bar  had  been  posted  in  violation  of 
any  agreement  between  the  Associ- 


»  Board  of  Trade  v.  Tucker,  137  C.  C.  A. 
255, 221  Fed.  305;  Board  of  Trade  v.  Price, 
130  C.  C.  A.  302,  213  Fed.  336;  McDear- 
mott  Commission  Co.  v.  Board  of  Trade, 
7  L.R.A.(N.S.)  889,  77  C.  C.  A.  479,  146 
Fed.  961,  8  Ann.  Cas.  769;  Board  of  Trade 
V.  Cella  Commission  Co.  76  G.  C.  A.  28, 
146  Fed.  28;  National  Tele?.  News  Co.  v. 
Western  U.  Teleg.  Co.  60  L.R.A.  806,  56  C. 
C.  A.  198,  119  Fed.  294;  Illinois  Commis- 
sion Co.  V.  Cleveland  Teleg.  Co.  56  C.  C.  A. 
206, 119  Fed.  301 ;  Board  of  Trade  v.  Had- 
den-Kmll  Co.  109  Fed.  706;  Cleveland  Tel. 
Co.  V.  Stone,  105  Fed.  794;  Board  of  Trade 
V.  C.  B.  Thomson  Commission  Co.  103  Fed. 
902;  Kiernan  v.  Manhattan  Quotation 
Teleg.  Co.  50  How.  Pr.  194.  The  bill  in  F. 
W.  Dodge  Co.  V.  Construction  Information 
Co.  183  Mass.  62,  60  L.R.A.  810,  97  Am. 
St.  Rep.  412,  66  N.  E.  204,  was  expressly 
based  on  breach  of  contract  or  of  trust. 
It  has  been  suggested  that  a  board  of 
trade  has  a  right  of  property  in  its  quota- 


tions because  the  facts  reported  origrinated 
in  its  exchange.  The  point  has  been  men- 
tioned several  times  in  the  cases,  but  no 
great  importance  seems  to  have  been  at- 
tached to  it. 

*  In  Exchange  Teleg.  Go.  t.  Howard,  2S 
Times  L.  R.  376,  377,  it  is  intimated  that 
it  would  be  perfectly  permissible  for  the 
defendant  to  take  the  score  frem  a  news- 
paper supplied  by  the  plaintiff  and  pub- 
lish it.  And  it  is  suggested  in  Exchange 
Teleg.  Co.  v.  Central  News  [1897]  2  Ch. 
48,  54,  66  L.  J.  Ch.  N.  S.  672,  76  L.  T.  N. 
S.  691,  46  Week.  Rep.  695,  that  there  are 
sources  from  which  the  defendant  might 
be  able  to  get  the  information  collected  by 
the  plaintiff  and  publish  it  without  com- 
mitting any  wrong.  Copingfer,  Copyright, 
6th  ed.  p.  36,  explains  the  Gregory  Case  on 
the  basis  of  the  breach  of  confidence  in- 
volved. Richardson,  Copyright,  p.  39,  also 
inclines  to  put  the  case  "on  the  footing 
of  implied  confidence." 
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ated  Press  and  its  members,  ques- 
tions similar  to  those  in  the  "ticker^ 
cases  mierht  have  arisen.  But  the 
plaintiff  does  not  contend  that  the 
posting  was  wrongful  or  that  any 
papers  were  wrongfully  issued  by 
its  subscribers.  On  the  contrary,  it 
is  conceded  that  both  the  bulletins 
and  the  papers  were  issued  in  ac- 
cordance with  the  regulations  of 
the  plaintiff.  Under  such  circum- 
stances, for  a  reader  of  the  papers 
purchased  in  the  open  market,  or  a 
reader  of  the  bulletins  publicly 
posted,  to  procure  and  use  gainfully 
information  therein  contained,  does 
not  involve  inducing  anyone  to  com- 
mit a  breach  either  of  contract  or  of 
trust,  or  committing  or  in  any  way 
abetting  a  breach  of  confidence. 

Second:  Plaintiff  also  relied  up- 
on the  cases  which  hold  that  the 
common-law  right  of  the  producer 
to  prohibit  copjing  is  not  lost  by  the 
private  circulation  of  a  literary 
composition,  the  delivery  of  a  lec-< 
ture,  the  exhibition  of  a  painting,  or 
the  performance  of  a  dramatic  or 
musical  composition.*  These  cases 
rest  upon  the  ground  that  the  com- 
mon liaw  recognizes  such  produc- 
tions as  property  which,  despite  re- 
stricted communication,  continues 
until  there  is  a  dedicati6n  to  the 
public  under  the  Copyright  Statutes 
or  otherwise.    But  they  are  inap- 


-,  S9  Bup.  ot.  Sep.  ea.) 
plicable  for  two  reasons:  (1)  At 
common  law,  as  under  the  Copy- 
right Acts,  intellectual  productions* 
are  entitled  to  such  protection  only 
if  there  is  underneath  something 
evincing  the  mind  of  a  creator  or 
originator,  however  modest  the  re- 
quirement. The  mere  record  of  iso- 
lated happenings,  whether  in  words 
or  by  photographs  not  involving 
artistic  skill,  are  denied  such  protec- 
tion;' (2)  at  common  law,  as  under 
the  Copyright  Acts,  the  element  in 
intellectual  productions  which  se- 
cures such  protection  is  not  the 
knowledge,  truths,  ideas,  or  emo- 
tions which  the  composition  ex- 
presses, but  the  form  or  sequence  in 
which  they  are  expressed;  that  is, 
"some  new  collocation  of  visible  or 
audible  points, — of  lines,  colors, 
sounds,  or  words."  See  White- 
Smith  Music  Co,  V.  Apollo  Co.  209 
U.  S.  1,  19,  52  L.  ed.  655,  662,  28 
Sup.  Ct.  Rep.  319,  14  Ann.  Cas. 
628 ;  Kalem  Co.  v.  Harper  Bros.  222 
U.  S.  55,  63,  56  L.  ed.  92,  96,  32  Sup. 
Ct.  Rep.  20,  Ann.  Cas.  1913A,  1285. 
An  author's  theories,  suggestions, 
and  speculations,  or  the  systems, 
plans,  methods,  and  arrangements 
of  an  originator,  derive  no  such  pro- 
tection from  the  statutory  copy- 
right of  the  book  in  which  they  are 
set  forth;'   and  they   are  likewise 


•Ferris  v.  Frohman,  223  U.  S.  424,  66 
L  ed.  492,  32  Sup.  Ct.  Rep.  263;  American 
Tobacco  Co.  v.  Werckmeister,  207  U.  S. 
384,  299.  62  L.  ed.  208,  217,  28  Sup.  Ct. 
Rep.  72, 12  Ann.  Cas.  696;  Universal  Film 
Mfg.  Co.  V.  Copperman,  134  C.  C.  A.  806, 
218  Fed.  577;  Werckmeister  v.  American 
Lithographic  Co.  68  L.R.A.  691,  69  C.  C.  A. 
363, 134  Fed.  321 ;  Dmmmond  v.  Altemus, 
«0  Fed.  888;  Boucicault  v.  Hart,  18 
Blatchf.  47;  Fed.  Cas.  No.  1,692;  Crowe  v. 
■\iken,  2  Bias.  208,  Fed.  Cas.  No.  3,441; 
Boncicanlt  v.  Fox,  6  Blatchf.  87,  Fed.  Cas. 
No.  1,691;  Bartlett  v.  Crittenden,  6  Mc- 
Lean, 32,  Fed.  Cas.  No.  1,076;  Bartlette  v. 
Crittenden,  4  McLean,  800,  Fed.  Cas.  No. 
1,082;  Tompkins  t.  Halleek,  1S3  Mass.  32, 
4S  Am.  Rep.  480;  Aronson  v.  Baker,  48  N. 
i.  Eq.  366,  12  Atl.  177;  Gaird  v.  Sime, 
L.  R.  12  App.  Gas.  826,  67  L.  J.  P.  G.  N.  S. 
2,  57  L  T.  N.  S.  634,  36  Week.  Rep.  199; 
Nicdg  V.  Pitman,  L.  R.  26  Ch.  Div.  374, 
53  L.  /,  Ch.  N.  S.  662,  60  L.  T.  N.  S.  264, 


32  Week.  Rep.  631,  48  J.  P.  649;  Aber- 
nethy  v.  Hutchinson,  3  L.  J.  Ch.  209,  1 
Hall  &  Tw.  28,  47  Eng.  Reprint,  1318; 
Turner  v.  Robinson,  10  Ir.  Eq.  Rep,  121. 

'  Compare  Bleistein  v.  Donaldson  Litho- 
graphing Co.  188  U.  S.  239,  260,  47  L.  ed. 
460,  462,  23  Sup.  Ct.  Rep.  298;  Higgins  v. 
Keuflfel,  140  U.  S.  428,  482,  36  L.  ed.  470, 
472,  11  Sup.  Ct.  Rep.  731;  Burrow-Giles 
Lithographic  Co.  v.  Sarony,  111  U.  S.  53, 
68-60,  28  L.  ed.  349,  351,  862,  4  Sup.  Ct. 
Rep.  279;  Baker  v.  Selden,  101  U.  S.  9, 106, 
106,  26  L.  ed.  841,  844;  Clayton  v.  Stone, 
2  Paine,  382,  Fed.  Cas.  No.  2,872;  National 
Teleg.  News  Co.  v.  Western  U.  Teleg.  Co. 
60  L.R.A.  805,  56  C.  C.  A.  198.  119  Fed. 
294,  296-298;  Banks  Law  Pub.  Co.  v.  Law- 
yers' Co-op.  Pub.  Co.  94  C.  C.  A.  647,  169 
Fed.  386,  891,  17  Ann.  Cas.  967. 

1  Baker  v.  Selden,  101  U.  S.  99,  26  L.  ed. 
841;  Perris  v.  Hexamer,  99  U.  S.  674,  26 
L.  ed.  308;  Barnes  v.  Miner,  122  Fed.  480, 
491;  Bomell  v.  Chown,  69  Fed.  993;  Tate 


Digitized  by  VjOOQIC 


310 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A-L-R. 


denied  such  protection  at  common 
law.* 

That  news  is  not  property  in  the 
strict  sense  is  illustrated  by  the  case 
of  Sports  &  G.  Press  Agency  v. 
"Our  Dogs"  Pub.  Co.  [1916]  2  K.  B. 
880,  85  L.  J.  K.  B.  N.  S.  1573,  115 
L.  T.  N.  S.  878,  32  Times  L.  R.  651, 
where  the  plaintiff,  the  assignee  of 
the  right  to  photograph  the  exhibits 
at  a  dog  show,  was  refused  an  in- 
junction against  defendant,  who  had 
also  taken  pictures  of  the  show  and 
was  publishing  them.  The  court 
said  that,  except  in  so  far  as  the 
possession  of  the  land  occupied  by 
the  show  enabled  the  proprietors  to 
exclude  people  or  permit  them  on 
condition  that  they  agree  not  to  take 
photographs  (which  condition  was 
not  imposed  in  that  case),  the  pro- 
prietors had  no  exclusive  right  to 
photograph  the  show  and  could 
therefore  grant  no  such  right.  And 
it  was  further  stated  that,  at  any 
rate,  no  matter  what  conditions 
might  be  imposed  upon  those  enter- 
ing the  grounds,  if  the  defendant 
had  been  on  top  of  a  house  or  in 
some  position  where  he  could  photo- 
graph the  show  without  interfering 
with  the  physical  property  of  the 
plaintiff,  the  plaintiff  would  have  no 
right  to  stop  him.  If,  when  the 
plaintiff  creates  the  event  recorded, 
he  is  not  entitled  to  the  exclusive 
first  publication  of  the  news  (in  that 
case  a  photograph)  of  the  event,  no 
reason  can  be  shown  why  he  should 
be  accorded  such  protection  as  to 
events  which  he  simply  records  and 
transmits  to  other  parts  of  the 
world,  though  with  great  expendi- 
ture of  time  and  money. 

Third :  If  news  be  treated  as  pos- 
sessing the  characteristics  not  of  a 
trade  secret,  but  of  literary   prop- 


erty, then  the  earliest  issue  of  a 
paper  of  general  circulation  or  the 
earliest  public  posting  of  a  bulletin 
which  embodies  such  news  would, 
under  the  established  rules  govern- 
ing literary  property,  operate  as  a 
publication,  and  all  property  in  the 
news  would  then  cease.  Resisting 
this  conclusion,  plaintiff  relied  upon 
the  cases  which  hold  that  uncopy- 
righted  intellectual  and  artistic 
property  survives  private  circula- 
tion or  a  restricted  publication; 
and  it  contended  that  in  each  issue 
of  each  paper  a  restriction  is  to  be 
implied  that  the  news  shall  not  be 
used  gainfully  in  competition  with 
the  Associated  Press  or  any  of  its 
members.  There  is  no  basis  for  such 
an  implication.  But  it  is  also  well 
settled  that  where  the  publication 
is  in  fact  a  general  one,  even  express 
words  of  restriction  upon  use  are 
inoperative.  In  other  words,  a  gen- 
eral publication  is  effective  to  dedi- 
cate literary  property  to  the  public, 
regardless  of  the  actual  intent  of  its 
owner.'  In  the  cases  dealing  with 
lecturers,  dramatic  and  musical  per- 
formances, and  art  exhibitions," 
upon  which  plaintiff  relied,  there 
was  no  general  publication  in  print 
comparable  to  the  issue  of  daily 
newspapers  or  the  unrestricted  pub- 
lic posting  of  bulletins.  The  princi- 
ples governing  those  cases  differ 
more  or  less  in  application,  if  not  in 
theory,  from  the  principles  govern- 
ing the  issue  of  printed  copies ;  and 
in  so  far  as  they  do  differ,  they  have 
no  application  to  the  case  at  bar. 

Fourth:  Plaintiff  further  con- 
tended that  defendant's  practice 
constitutes  unfair  competition  be- 
cause there  is  "appropriation  with- 
out cost  to  itself  of  values  created 
by"  the  plaintiff;  and  it  is  upon  this 


V.  FuUbrook  [1908]  1  K.  B.  821,  2  B.  R.  C. 
93,  77  L.  J.  K.  B.  N.  S.  677,  98  L.  T.  N.  S. 
706,  24  Times  L  R.  347,  62  Sol.  Jo.  279, 14 
Ann.  Cas.  428;  Chilton  v.  Progress  Print- 
ing &  Pub.  Co.  [1896]  2  Ch.  29,  34;  Ken- 
rick  &  Co.  V.  Lawrence  &  Co.  L.  R.  26  Q. 
B.  Div.  99,  38  Week.  Rep.  779;  Pike  v. 
NichoUs,  L.  R.  6  Ch.  261,  39  L.  J.  Ch.  N. 
S.  436, 18  Week.  Rep.  321,  7  Eng.  Rul.  Cas. 
108. 
■Bristol  V.  Equitable  Life  Assur.  Soc. 


132  N.  Y.  264,  28  Am.  St.  Rep.  668,  30  N. 
E.  606;  Haskins  v.  Ryan,  71  N.  J.  Eq.  675, 
64  Atl.  436. 

.»  Jewelers'  Mercantile  Agency  v.  Jewel- 
ers' Weekly  Pub.  Co.  155  N.  Y.  241,  41 
L.R.A.  846,  63  Am.  St.  Rep.  666,  49  N.  £. 
872;  Wagner  v.  Conried,  125  Fed.  798, 
801;  Larrowe-Loisette  v.  O'Looghlin,  88 
Fed.  896. 

^0  See  cases  in  note  5,  supra;  Richard- 
son, Copyright,  p.  128. 
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ground  that  the  decision  of  this 
court  appears  to  be  based.  To  ap- 
propriate and  use  for  profit,  knowl- 
edge and  ideas  produced  by  other 
men,  without  making  compensation 
or  even  acknowledgment,  may  be 
inconsistent  with  a  finer-  sense  of 
propriety;  but,  with  the  exceptions 
indicated  above,  the  law  has  here- 
tofore sanctioned  the  practice.  Thus 
it  was  held  that  one  may  ordinarily 
make  and  sell  anything  in  any  form, 
may  copy  with  exactness  that  which 
another  has  produced,  or  may  other- 
wise use  his  ideas  without  his  con- 
sent aiid  without  the  payment  of 
compensation,  and  yet  not  inflict  a 
legal  injuiy ;"  and  that  ordinarily 
one  is  at  perfect  liberty  to  find  out, 
if  he  can  by  lawful  means,  trade 
secrets  of  another,  however  valu- 
able, and  then  use  the  knowledge  so 
acquired  gainfully,  although  it  cost 
the  original  owner  much  in  effort 
and  in  money  to  collect  or  produce." 
Such  taking  and  gainful  use  of  a 
product  of  another  which,  for  rea- 
sons of  public  policy,  the  law  has  re- 
fused to  endow  with  the  attributes 
of  property,  does  not  become  unlaw- 
ful because  the  product  happens  to 


— >  S9  Sup.  Ct.  Rep.  es.) 

have  been  taken  from  a  rival  and  is 
used  in  competition  with  him.  The 
unfairness  in  competition  which 
hitherto  has  been  recognized  by  the 
law  as  a  basis  for  relief  lay  in  the 
manner  or  means  of  conducting  the 
business;  and  the  manner  or  means 
held  legally  unfair  involves  either 
fraud  or  force  or  the  doing  of  acts 
otherwise  prohibited  by  law.  In 
the  "passing  off"  cases  (the  typical 
and  most  common  case  of  unfair 
competition),  the  wrong  consists  in 
fraudulently  representing  by  word 
or  act  that  defendant's  goods  are 
those  of  plaintiff.  See  Hanover  Star 
Mill.  Co.  V.  Metcalf,  240  U.  S.  403, 
412,  413,  60  L.  ed.  713,  717,  718,  36 
Sup.  Ct.  Rep.  357.  In  the  other 
cases,  the  diversion  of  .trade  was  ef- 
fected through  physical  or  moral 
coercion,  or  by  inducing  breaches  of 
contract  or  of  trust,  or  by  enticing 
away  employees.  In  some  others, 
called  cases  of  simulated  competi- 
tion, relief  was  granted  because  de- 
fendant's purpose  was  unlawful; 
namely,  not  competition,  but  delib- 
erate and  wanton  destruction  of 
plaintiff's  business." 
That  competition  is  not  unfair  in 


u  FlagjT  Mtg.  Go.  v.  Holway,  178  Mbm. 
83,  59  N.  E.  667;  Bristol  ▼.  Equitable  Life 
Awor.  Soc.  132  N.  Y.  264,  28  Am.  St.  Rep. 
568, 30  N.  E.  506;  Keystone  Type  Foundry 
%.  Portland  Pub.  Go.  108  C.  G.  A.  508,  186 
Fed.  690. 

"Chadwick  v.  Covell,  151  Masa.  190,  6 
L.R.A.  839,  21  Am.  St.  Rep.  442,  23  N.  E. 
1068;  Tabor  v.  Hoffman,  118  N.  Y.  80,  86, 
IS  Am.  St.  Rep.  740,  23  N.  E.  12;  James  v. 
James,  L.  R.  13  Eq.  421,  41  L.  J.  Ch.  N. 
S.  353,  26  L.  T.  N.  S.  568,  20  Week.  Rep. 
434.  Even  when  knowledge  is  compiled,  as 
in  a  dictionary,  and  copyrighted,  the  sug- 
gestions and  sources  therein  may  be  freely 
lued  by  a  later  compiler.  The  copyright 
protection  merely  prevents  his  toking  the 
nltimate  data  while  avoiding  the  labor  and 
expense  involved  in  compiling  them.  Pike 
V.  Nicholas,  L.  R.  5  Ch.  251,  39  L.  J.  Ch. 
N.  S.  436,  18  Week.  Rep.  321,  7  Eng.  Rul. 
Ca».  108;  Morris  v.  Wright,  L.  R.  6  Ch. 
279,  22  L.  T.  N.  S.  78, 18  Week.  Rep.  327; 
Edward  Thompson  Co.  v.  American  Law 
Book  Co.  62  L.R.A.  607,  59  C.  C.  A.  148, 
122  Fed.  922;  West  Pub.  Co.  v.  Edward 
Thompson  Co.  100  C.  C.  A.  303,  176  Fed. 
833.  It  is  assumed  that,  in  the  absence  of 
copyright,  the  data  compiled  could  be  free- 


ly used.  See  Morris  v.  Ashbee,  L.  R.  7  Eq. 
34,  40,  19  L.  T.  N.  S.  550.  Compare  also 
Chilton  V.  Progress  Printing  &  Pub.  Co. 
[1895]  2  Ch.  29. 

u  "Trust  Laws  &  Unfair  Competition" 
(U.  S.  Bureau  of  Corporation,  March  15, 
1915),  pp.  301-331,  332-461;  Nims,  Unfair 
Competition  &  Trademarks,  chap,  xix.; 
Sperry  &  H.  Co.  v.  Pommer,  199  Fed.  809, 
314;  Racine  Paper  <joods  Go.  v.  Dittgen, 
96  C.  C.  A.  433,  171  Fed.  631;  Schonwald 
v.  Ragains,  32  Okla.  223,  89  L.R.A.(N.S.) 
864, 122  Pac.  203;  Atty.  Gen.  ex  reL  James 
V.  National  Cash  Register  Go.  182  Mich. 
99,  148  N.  W.  420,  Ann.  Cas.  1916D,  638; 
Witkop  &  H.  Co.  v.  Great  Atlantic  &  P. 
Tea  Co.  69  Misc.  90,  124  N.  Y.  Supp.  956, 
958;  Dunahee  v.  Standard  Oil  Co.  152 
Iowa,  618,  36  L.R.A.(N.S.)  263,  182  N.  W. 
371;  Tuttle  v.  Buck,  107  Minn.  145,  22 
L.R.A.(N.S.)  599,  131  Am.  St  Rep.  446, 
119  N.  W.  946,  16  Ann.  Cas.  807. 

The  cases  of  Fonotipia  Limited  v.  Brad- 
ley, 171  Fed.  961,  and  Prest-0-Lite  Co.  v. 
Davis,  209  Fed.  917,  which  were  strongly 
relied  upon  by  the  plaintiff,  contain  ex- 
pressions indicating  rights  possibly  broad 
enough  to  sustain  the  injunction  in  the 
case  at  bar;  but  both  cases  involve  ele- 
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a  legal  sense,  merely  because  the 
profits  gained  are  unearned,  even  if 
made  at  the  expense  of  a  rival,  is 
shown  by  many  cases  besides  those 
referred  to  aoove.  He  who  follows 
the  pioneer  into  a  new  market,  or 
who  engages  in  the  manufacture  of 
an  article  newly  introduced  by  an- 
other, seeks  profits  due  largely  to 
the  labor  and  expense  of  the  first 
adventurer;  but  the  law  sanctions, 
indeed  encourages,  the  pursuit." 
He  who  makes  a  city  known  through 
hi§  product  must  submit  to  sharing 
the  resultant  trade  with  others  who, 
perhaps  for  that  reason,  locate  there 
later.  Delaware  &  H.  Canal  Co.  v. 
Clark,  IS  Wall.  311,  20  L.  ed.  581; 
Elgin  Nat.  Watch  Co.  v.  Illinois 
Watch  Co.  It9  U.  S.  665,  673,  45  L. 
ed.  365,  378,  21  Sup.  Ct.  Rep.  270. 
He  who  has  made  his  name  a  guar- 
anty of  quality  protests  in  vain 
when  another  with  the  same  name 
engages,  perhaps  for  that  reason,  in 
the  same  lines  of  business ;  provided, 
precaution  is  taken  to  prevent  the 
public  from  being  deceived  into  the 
belief  that  what  he  is  selling  was 
made  by  his  competitor.  One  bear- 
ing a  name  made  famous  by  another 
is  permitted  to  enjoy  the  unearned 
benefit  which  necessarily  flows 
from  such  use,  even  though  the  use 
proves  harmful  to  him  who  gave 
the  name  value.  Brown  Chemical 
Co.  V.  Meyer,  139  U.  S.  540,  544,  35 
L.  ed.  247, 249, 11  Sup.  Ct.  Rep.  625 ; 
Howe  Scale  Co.  v.  Wyckoff,  Sea- 
mans  &  Benedict,  198  U.  S.  118,  49 
L.  ed.  972,  25  Sup.  Ct.  Rep.  609; 
Donnell  v.  Herring- Hall -Marvin 
Safe  Co.  208  U.  S.  267,  52  L.  ed.  481, 
28  Sup.  Ct.  Rep.  288;  Waterman 
Co.  V.  Modern  Pen  Co.  235  U.  S.  88, 
59  L.  ed.  142,  35  Sup.  Ct.  Rep.  91. 
See  Saxlehner  v.  Wagner,  216  U.  S. 
375,  54  L.  ed.  525,  30  Sup.  Ct.  Rep. 
298. 
The  means  by  which  the  Inter- 


national News  Service  obtains  news 
gathered  by  the  Associated  Press  is 
also  clearly  unobjectionable.  It  is 
taken  from  papers  bought  in  the 
open  market  or  from  bulletins  pub- 
licly posted.  No  breach  of  contract, 
such  as  the  court  considered  to  ex- 
ist in  Hitchman  Coal  &  Coke  Co.  v. 
Mitchell,  245  U.  S.  229,  254,  62  L. 
ed.  260,  277,  L.R.A.1918C,  497,  38 
Sup.  Ct.  Rep.  65,  Ann.  Cas.  1918B, 
461,  or  of  trust,  such  as  was  present 
in  Morison  v.  Moat,  9  Hare,  241,  68 
Eng.  Reprint,  492,  and  neither 
fraud  nor  force,  are  involved.  The 
manner  of  use  is  likewise  unob- 
jectionable. No  reference  is  made 
by  word  or  by  act  to  the  Associated 
Press,  either  in  transmitting  the 
news  to  subscribers,  or  by  them  in 
publishing  it  in  their  papers.  Nei- 
ther the  International  News  Serv- 
ice nor  its  subscribers  is  gaining  or 
seeking  to  gain  in  its  business  a 
benefit  from  the  reputation  of  the 
Associated  Press.  They  are  merely 
using  its  product  without  making 
compensation.  See  Bamforth  v. 
Douglass  Post  Card  &  Mach.  Co.  158 
Fed.  355 ;  Tribune  Co.  v.  Associated 
Press,  116  Fed.  126.  That,  they 
have  a  legal  right  to  do,  because  the 
product  is  not  property,  and  they  do 
not  stand  in  any  relation  to  the  As- 
sociated Press,  either  of  contract  or 
of  trust,  which  otherwise  precludes 
such  use.  The  argument  is  not  ad- 
vanced by  characterizing  such  tak- 
ing and  use  a  misappropriation. 

It  is  also  suggested  that  the  fact 
that  defendant  does  not  refer  to  the 
Associated  Press  as  the  source  of 
the  news  may  furnish  a  basis  for  the 
relief.  But  the  defendant  and  its 
subscribers,  unlike  members  of  the 
Associated  Press,  were  under  no 
contractual  obligation  to  disclose  the 
source  of  the  news ;  and  there  is  no 
rule  of  law  requiring  acknowledg- 
ment to  be  made  where  uncopy- 
righted  matter  is  reproduced.    The 


ments  of  "passing  off."  See  also  Prest-O- 
Lite  Co.  V.  Davis,  216  Fed.  849;  Search- 
light Gas  Co.  V.  Prest-0-Lite  Co.  131  C.  C. 
A.  626,  215  Fed.  692;  Prest-0-Lite  Co.  v. 
Bogen,  209  Fed.  91 B;  Frest-O-Lite  Co.  v. 
Avery   Lighting   Co.   161   Fed.   648.     In 


Prest-O-Lite  Co.  v.  Auto  Acetylene  Light 
Co.  191  Fed.  90,  the  bill  was  dismissed  on 
the  ground  that  no  deception  was  shown. 
M  Magee  Furnace  Co.  v.  Le  Barron,  127 
Mass.  116;  Ricker  v.  Portland  &  R.  F.  B. 
Co.  90  Me.  896,  408,  88  Atl.  838. 
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International  News  Service  is  said 
to  mislead  its  subscribers  into  be- 
Uemg  that  the  news  transmitted 
was  originally  gathered  by  it,  and 
that  they  in  turn  mislead  their  read- 
ers. There  is,  in  fact,  no  represen- 
tation by  either  of  any  kind. 
Sources  of  information  are  some- 
times  given  because  required  by 
contract;  sometimes  because  nam- 
ing the  source  gives  authority  to  an 
o^erwise  incredible  statement ;  and 
sometimes  the  source  is  named  be- 
cause the  agency  does  not  wish  to 
take  the  responsibility  itself  of  giv- 
ing currency  to  the  news.  But  no 
representation  can  properly  be  im- 
plied from  omission  to  mention  the 
source  of  information  except  that 
the  International  News  Service  is 
transmitting  news  which  it  believes 
to  be  credible. 

Nor  is  the  use  made  by  tiie  In- 
ternational News  Service  of  the  in- 
formation taken  from  papers  or 
bulletins  of  Associated  Press  mem- 
bers legally  objectionable  by  reason 
of  the  purpose  for  which  it  was  em- 
ployed. The  acts  here  complained 
of  were  not  done  for  the  purpose  of 
injuring  the  business  of  the  As- 
sociated Press.  Their  purpose  was 
not  even  to  divert  its  trade,  or  to 
put  it  at  a  disadvantage  by  lessen- 
ing defendant's  necessary  expenses. 
The  purpose  was  merely  to  supply 
subscribers  of  the  Intemation^ 
News  Service  promptly  with  all 
available  news.  The  suit  is,  as  this 
court  declares,  in  substance  one 
brought  for  the  benefit  of  the  mem- 
bers of  the  Associated  Press,  who 
would  be  proper,  and,  except  for 
their  number,  perhaps  necessary, 
parties;  and  the  plaintiff  Conducts 
the  suit  as  representing  their  in- 
terest. It  thus  appears  that  the  pro^ 
tection  given  by  the  injunction  is 
not  actually  to  the  business  of  the 
complainant  news  agency;  for  this 
agency  does  not  sell  news  nor  seek 
to  earn  profits,  but  is  a  mere  in- 
strumentali^  by  which  800  or  more 
newspapers  collect  and  distribute 
news.  It  is  these  papers  severally 
which  are  protected;  and  the  pro- 
tection afforded  is  not  from  compe- 


— ,  39  Bup.  Ot.  Rep.  (8.) 

tition  of  the  defendant,  but  from 
possible  competition  of  one  or  more 
of  the  400  other  papers  which  re- 
ceive the  defendant's  service.  Fur- 
thermore, the  protection  to  these 
Associated  Press  members  consist 
merely  in  denying  to  other  papers 
the  right  to  use  as  news,  informa- 
tion which,  by  authority  of  all  con- 
cerned, had  theretofore  been  given 
to  the  public  by  some  of  those  who 
'  joined  in  gathering  it;  and  to  which 
the  law  denies  the  attributes  of 
property.  There  is  in  defendant's 
purpose  nothing  on  which  to  base  a 
claim  for  relief. 

It  is  further  said  that,  while  that 
for  which  the  Associated  Press 
spends  its  money  is  too  fugitive  to 
be  recognized  as  property  in  the 
common-law  courts,  the  defendant 
cannot  be  heard  to  say  so  in  a  court 
of  equity,  where  the  question  is  one 
of  unfair  competition.  The  case 
presents  no  elements  of  equitable 
title  or  of  breach  of  trust.  The  only 
possible  reason  for  resort  to  a  court 
of  equity  in  a  case  like  this  is  that 
the  remedy  which  the  law  gives  is 
inadequate.  If  the  plaintiff  has  no 
legal  cause  of  action,  the  suit  neces- 
sarily fails.  Levy  v.  Walker,  L.  R. 
10  Ch.  Div.  486,  449,  48  L.  J.  Ch. 
N.  S.  278,  89  L.  T.  N.  S.  654,  27 
Week.  Rep.  870.  There  is  nothing 
in  the  situation  of  the  parties  which 
can  estop  the  defendant  from  say- 
ing so. 

Fifth :  The  great  development  of 
agencies  now  furnishing  country- 
wide distribution  of  news,  the  vast- 
ness  of  our  territory,  and  improve- 
ments in  the  means  of  transmitting 
intelligence,  have  made  it  possible 
for  a  news  agency  or  newspapers  to 
obtain,  without  passing  compensa- 
tion, the  fruit  of  another's  efforts, 
and  to  use  news  so  obtained  gain- 
fully in  competition  with  the  orig- 
inal collector.  The  injustice  of  such 
action  is  obvious.  But  to  give  re- 
lief against  it  would  involve  more 
than  the  application  of  existing 
rules  of  law  to  new  facts.  It  would 
require  the  making  of  a  new  rule  in 
analogy  to  existing  ones.  The  un- 
written law  possesses  capacity  for 
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fin"owth;  and  has  often  satisfied  new 
demands  for  justice  by  invoking 
analogies  or  by  expanding  a  rule  or 
principle.  This  process  has  been  in 
the  main  wisely  applied  and  should 
not  be  discontinued.  Where  the 
problem  is  relatively  simple,  as  it  is 
apt  to  be  when  private  interests  only 
are  involved,  it  generally  proves 
adequate.  But  with  the  increasing 
complexity  of  society,  the  public  in- 
terest tends  to  become  omnipresent; 
and  the  problems  presented  by  new 
demands  for  justice  cease  to  be 
simple.  Then  the  creation  or  recog-> 
nition  by  courts  of  a  new  private 
right  may  work  serious  injury  to 
the  general  public,  unless  the  bound- 
aries of  the  right  are  definitely  es- 
tablished and  wisely  guarded.  In 
order  to  reconcile  the  new  private 
right  with  the  public  interest,  it 
may  be  nedessary  to  prescribe  limi- 
tations and  rules  for  its  enjoyment; 
and  also  to  provide  administrative 
machinery  for  enforcing  the  rules. 
It  is  largely  for  this  reason  that,  in 
the  effort  to  meet  the  many  hew 
demands  for  justice  incident  to  a 
rapidly  changing  civilization,  resort 
to  legislation  has  lattertybeen  had 
with  increasing  frequency. 

The  rule  for  which  the  plaihtiff 
contends  would  effect  an  important 
extension  of  property^  rights  and  a 
corresponding  curtailment  of  the 
free  use  of  knowledge  and  of  ideas ; 
and  the  facts  of  this  case  admonish 
us  of  the  danger  involved  in  recog- 
nizing such  a  property  right  in 
news,  without  imposing  upon  news- 
gatherers  corresponding  obliga- 
tions. A  large  majority  of  the 
newspapers  and  perhaps  .  half  the 
newspaper  readers  of  the  United 
States  are  dependent  for  their  news 


of  general  interest  upon  agencies 
other  than  the  Associated  Pr-ess. 
The  channel  through  which  about 
400  of  these  papers  received,  as  the 
plaintiff  alleges,  "a  large  amount  of 
news  relating  to  the  European  war 
of  the  greatest  importance  and  of 
intense  interest  to  the  newspaper 
reading  public,"  was  suddenly 
closed.  The  closing  to  the  Inter- 
national News  Service  of  these 
channels  for  foreign  news  (if  they 
were  closed)  was  due  not  to  un- 
willingness on  its  part  to  t>ay  the 
cost  of  collecting  the  news,  bat  to 
the  prohibitions  imposed  by  for- 
eign governments  upon  its  securing 
news  from  their  respective  coun- 
tries and  from  using  cable  or  tele- 
graph lines  running  therefrom.  For 
aught  that  appears,  this  prohibition 
may  have  been  wholly  undeserved; 
and  at  all  events  the  400  papers  and 
their  readers  may  be  assumed  to 
have  been  innocent.  For  aught  tl^t 
appears,  the  International  News 
Service  may  have  sought  then  to  se- 
cure temporarily  by  arrangement 
with  the  Associated  Preds  ^e  lati- 
ter's  foreign  news  service.  For 
aught  that  -appears,  all  of  the  400 
subscriber^  of  the  International 
News  Service  would  ^tediy  have 
then  become  members  of  the  Asso- 
ciated Press,  if  they  could  have  se- 
cured election  thereto."  It  is  pos- 
sible, also,  that  a  large  i)art  of  the 
readers  of  these  papers  were  do  sit- 
uated that  they  could  not  secure 
prompt  access"  to  papers  sei-ved  by 
the  Associated  Press.  The  prohibi- 
tion of  the  foreign  governments 
might  as  well  have  been  extended  to 
the  channels  through  which  news 
was  supplied  to  the  more  than  a 
thousand  other  daily  papers  in  the 


"  According  to  the  by-laws  of  the  Asso- 
ciated Press  no  one  can  be  elected  a  mem- 
ber without  the  affirmative  vote  of  at  least 
four  fifths  of  all  the  members  of  the  cor- 
poration or  the  vote  of  the  directors.  Fur- 
thermore, the  power  of  the  directors  to  ad- 
mit anyone  to  membership  may  be  limited 
by  a  right  of  protest  to  be  conferred  upon 
individual  members.  See  by-laws,  article 
3,  §  6.  "The  members  of  this  corporation 
may,  by  an  affirmative  vote  of  seven 
eighths  of  all  the  members,  confer  upon  a 


member  (with  such  limitations  as  may  be 
at  the  time  prescribed)  a  right  of  protest 
against  the  admission  of  new  members  by 
the  board  of  directors.  The  right  of  pro- 
test, within  the  limits  specified  at  the  time 
it  is  conferred,  shall  empower  the  member 
holding  it  to  demand  a  vote  of  the  mem- 
bers of  the  corporation  on  all  applications 
for  the  admission  of  new  members  within 
the  district  for  which  it  is  conferred  ex- 
cept as  provided  in  §  2  of  this  article." 
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United  States  not  served  by  the  As- 
sociated Press;  and  a  large  part  of 
their  readers  may  also  be  so  located 
that  they  cannot  procure  prompt 
access  to  papers  served  by  the  As- 
sociated Press. 

A  legislature,  urged  to  enact  a 
law  by  which  one  news  agency  or 
newspaper  may  prevent  appropria- 
tion of  the  f  ruitis  of  its  labors  by 
-another,  would  consider  such  facts 
and  possibilities  and  others  which 
appropriate  inquiry  might  disclose. 
Legislators  might  conclude  that  it 
n-as  impofisible  to  put  an  end  to  the 
obvious  injustice  involved  in  such 
appropriation  of  news  without  open- 
ing the  door  to  other  evils,  greater 
than  that  sought  to  be  remedied. 
Such  appears  to  have  been  the  opin- 
ion of  our  Senate,  which  imported 
unfavoraMy  a  bill  to  give  news  a 
few  hoars'  protection;"  and  which 


— ,  J!i  Hup.  ct.  Rep.  e$.) 
ratified,  on  February  15,  1911,  the 
convention  adopted  at  the  Fourth 
International  American  Confer- 
ence;" and  such  was  evidently  the 
view  also  of  the  signatories  to  the 
International  Copyright  Union  of 
November  13,  1908 ;"  as  both  these 
conventions  expressly  exclude  news 
from  copyright  protection. 

Or  legislators  dealing  with  the 
subject  might  conclude  that  the 
right  to  news  values  should  be  pro- 
tected to  the  extent  of  permitting 
recovery  of  damages  for  any  un- 
authorized use,  but  that  protection 
by  injunction  should  be  denied,  just 
as  courts  of  equity  ordinarily  re- 
fuse (perhaps  in  the  interest  of  free 
speech)  to  restrain  actionable  li- 
bels,^* and  for  other  reasons  decline 
to  protect  by  injunction  mere  polit- 
ical rights;*'  and  as  Congress  has 
prohibited   courts   from   enjoining 


M  Senate  Bill  No.  1728,  48th  Congress, 
Firet  Session.     The  bill  provides: 

"Thai  any  daily  or  weekly  newspaper, 
or  any  association  of  daily  or  weekly  news-' 
papers,  published  in  the  United  States  or 
any  of  the  territories  thereof,  shall  have 
the  sole  ri^^t  to  print,  isaue,  aad  sell,  fov 
the  term  of  eight  hours,  dating  f  rqm  the 
hour  of  goinsr  to  pre8s,.the  contents  of  said 
daily  or  weekly  newspaper,  or  the  collected 
news  of  said  newspaper  association,  ex- 
leeding  one  hundred  words. 

■'Sec.  2.  That  for  any  infringement  of 
the  copyright  granted  by  the  first  section 
of  this  act  the  party  injured  may  sue  in 
any  court  of  competent  jurisdiction  and 
recover  in  any  proper  action  the  damageq 
iiutained  by  him  from  the  person  making 
such  infringement,  together  with  the  costs 
of  suit." 

It  was  reported  on  April  18, 1884,  by  the 
Conunittee  on  the  Library,  without  amend- 
ment, and  that  it  ought  not  to  pass.  Jour- 
nal of  the  Senate,  48th  Congress,  First 
Seuion,  p.  648.  No  further  action  was  ap- 
parently taken  on  the  bill. 

When  the  copyright  legislation  of  1909, 
finally  enacted  as  Act  of  March  4,  1909, 
chap.  320,  35  Stat,  at  L.  1075,  Comp.  Stat. 
1916,  §  9617,  was  under  consideration, 
there  was  apparently  no  attempt  to  in- 
clude news  among  the  subjects  of  copy- 
right Argraments  before  the  Committees 
on  Patents  of  the  Senate  and  House  of 
Hepresentatives  on  Senate  Bill  No.  6330 
and  H.  R.  Bill  No.  19,853,  59th  Congress, 
First  Session,  June  6,  7,  8,  and  9,  and  De* 


cember  7,  8, 10,  and  11,- 1906;  Hearings  on 
Pending  Bills  to  Amend  and  Consolidate 
Acts  Respecting  Copyright,  March  86,  27, 
and  28,  1908. 

"38  Stat,  at  L.  1785,  1789,  art.  2. 

'•  Bowker,  Copyright :  Its  History  and 
its  Law,  pp.  330,  612,  613.  See  the  similar 
provisions  in  the  Berne  Convention  (1886) 
and  the  Paris  Convention  (18^6).  Id.  pp. 
612.  613. 

:  In  1898  Lord  Herschell  introduced  i» 
Parliament  a  bill,  §  11  of  which  provides  ^ 
"Copyright  in  respect  of  a  newspaper  shall 
apply  only  to  such  parts  of  the  newspaper 
as  are  compositions  of  an  original  literary 
character,  to  original  illustrations  therein, 
and  to  such  news  and  information  as  have 
been  specially  and  independently  ob- 
tained." (Italics  ours.)  House  of  Lords, 
Sessional  Papers,  1898,  vol.  3,  Bill  No.  21. 
Birrell,  Copyrii^t  in  Books,  p.  210.  But 
the  bill  was  not  enacted,  and  in  the  Eng- 
lish law  as  it  now  stands  there  is  no  pro- 
vision £:iving  even  a  limited  copyright  in 
news  as  such.  Act  of  December  16,  1911, 
1  and  2  Geo.  V.  chap.  46. 

1*  Boston  Diatite  Co.  v.  Florence  Mfg. 
Co.  114  Mass.  69,  18  Am.  Rep.  310;  Pru- 
dential Assur.  Co.  V.  Knott,  L.  R.  10  Ch. 
142,  44  L.  J.  Ch.  N.  S.  192,  81  L.  T.  N.  S. 
866,  23  Week.  Rep.  249. 

M  Giles  v.  Harris,  189  U.  S.  476,  47  L. 
ed.  909,  23  Sup.  Ct.  Rep.  639.  Compare 
Swafford  v.  Templeton,  185  U.  S.  487,  46 
L.  ed.  1006,  22  Sup.  Ct.  Rep.  783;  Green  v. 
Mills,  30  L.R.A.  90,  16  C.  C.  A.  516,  26  U. 
S.  App.  383,  69  Fed.  852,  869. 
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the  iUegal  assessment  or  collection 
of  Federal  taxes.*^  11  a  les^islature 
concluded  to  recognize  property  in 
published  news  to  the  extent  of  per- 
mitting recovery  at  law,  it  might, 
with  a  view  to  making  the  remedy 
more  certain  and  adequate,  provide 
a  fixed  measure  of  damages,  as  in 
the  case  of  copyright  infringe- 
ment." 

Or  again,  a  legislature  might  con^ 
elude  that  it  was  unwise  to  recog- 
nize even  so  limited  a  property  right 
in  published  news  as  that  above  in- 
dicated; but  that  a  news  agency 
should,  on  some  conditions,  be  given, 
full  protection  of  its  business;  and 
to  that  end  a  remedy  by  injunction 
as  well  as  one  for  damages  should 
be  granted,  where  news  collected  by 
it  is  gainfully  used  without  permis- 
sion. If  a  legislature  concluded  (as 
at  least  one  court  has  held.  New 
York  &  C.  Grain  &  Stock  Exch.  v. 
Board  of  Trade,  127  lU.  153,  2 
L.R.A.  411,  19  N.  E.  855)  that,  un- 
der certain  circumstances,  news- 
gathering  is  a  business  affected 
with  a  public  interest,  it  might  de- 
clare that,  in  such  cases,  news 
should  be  protected  against  appro- 
priation only  if  the  gatherer  as- 
sumed tiie' obligation  of  supplsring  it 
at  reasonable  rates  and  without 
discrimination,  to  all  papers  which 
applied  then^for.  If  legislators 
reached  that  conclusion,  they  would 
probably  go  further,  and  prescribe 
the  conditions  under  which  and  the 
extent  to  which  the  protection 
should  be  afforded;  and  they  might 
also  provide  the  administrative  ma- 
chinery necessary  for  insuring  to 
the  public,  the  press,  and  the  news 
agencies,  full  enjojonent  of  the 
rights  so  conferred. 

Courts  are  ill-equipped  to  make 
the  investigations  which  should  pre- 
cede a  determination  of  the  limita- 


tions which  should  be  set  upon  any 
property  right  in  news,  or  of  the 
circumstances    under    which  news 

fathered  by  a  private  agency  should 
e  deemed  affected  with  a  public  in- 
terest. Courts  would  be  powerless 
to  prescribe  the  detailed  regulations 
essential  to  full  enjoyment  of  the 
rights  conferred,  or  to  introduce  the 
machinery  required  for  enforce- 
ment of  such  regulations.  Consid- 
erations such  as  these  should  lead 
us  to  decline  to  establish  a  new  rule 
of  law  in  the  effort  to  redress  a 
newly  disclosed  wrong,  although  the 
propriety  of  some  remedy  appears 
to  be  clear. 

Mr.  Justice  Holmes: 

When  an  uncopyrighted  combina- 
tion of  words  is  published  there  i£ 
no  general  right  to  forbid  other 
people  repeating  them, — in  other 
words,  there  is  no  property  in  the 
combination  or  in  the  thoughts  or 
facts  that  the  words  express.  Prop- 
erty, a  creation  of  law,  does  not 
arise  from  value,  although  exchange- 
able,— a  matter  of  fact.  Many  ex- 
changeable values  may  be  destroyed 
intentionally  without  compensation. 
Property  depends  upon  exclusion  by 
law  from  interference,  and  a  person 
is  not  excluded  from  using  any  com- 
bination of  words  merely  because 
someone  has  used  it  before,  even  if 
it  took  labor  and  genius  to  make  it. 
If  a  given  person  is  to  be  prohibited 
from  making  the  use  of  words  that 
his  neighbors  are  free  to  make,  some 
other  ground  must  be  found.  One 
such  ground  is  vaguely  expressed 
in  the  phrase  "unfair  trade."  This 
means  that  the  words  are  repeated 
by  a  competitor  in  business  in  such 
a  way  as  to  convey  a  misrepresenta- 
tion that  materially  injures  the  per- 
son who  first  used  them,  by  appro- 
priating credit  of  some  kind  which 


SI  Revised  Statutes,  §  3224,  Comp.  Stat. 
1916,  §  6947;  Snyder  v.  Marks,  109  U.  S. 
189,  27  L.  ed.  901,  8  Sup.  Ct.  Rep.  157; 
Dodge  V.  Osbom,  240  U.  S.  118,  60  L.  ed. 
667,  36  Sup.  Ct.  Rep.  276. 

M  Act  of  March  4, 1909,  §  25,  chap.  320, 
35  Stat,  at  L.  1075, 1081,  Comp.  Stat.  1916, 
§§  9517,  9646,  provides,  as  to  the  liability 
for  the  infringement  of  a  copyright,  that. 


"in  the  case  of  a  newspaper  reproduction 
of  a  copyrighted  photograph  such  damages 
shall  not  exceed  the  sum  of  two  hundred 
dollars  nor  be  less  than  the  sum  of  fifty 
dollars;"  and  that  in  the  case  of  infringe- 
ment of  a  copyrighted  newspaper  the  dam- 
ages recoverable  shall  be  $1  for  every  in- 
fringing copy,  but  shall  not  be  less  than 
|260,  nor  more  than  $6,000. 
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the  first  user  has  earned.  The  ordi- 
nary case  is  a  representation  by  de- 
vice, appearance,  or  other  indirec- 
tion that  the  defendant's  goods  come 
from  the  plaintiff.  But  the  only- 
reason  why  it  is  actionable  to  make 
such  a  representation  is  that  it  tends 
to  ^ve  the  defendant  an  advantage 
in  his  competition  with  the  plaintiff, 
and  that  it  is  thought  undesirable 
that  an  advantage  should  be  gained 
in  tiiat  way.  Apart  from  that,  the 
defendant  may  use  such  unpatented 
devices  and  uncbpyrighted  combina- 
tions of  words  as  he  likes.  The 
ordinary  case,  I  say,  is  palming  off 
the  defendant's  product  as  the  plain- 
tiff's; but  the  same  evil  may  follow 
frem  the  opposite  falsehood, — ^from 
saying,  whether  in  words  or  by  im- 
plication, that  the  plaintiff's  product 
is  the  defendant's;  and  that,  it 
seems  to  me,  is  what  has  happened 
here. 

Fresh  news  is  got  only  by  enter- 
prise and  expense.  To  produce  such 
news  as  it  is  produced  by  the  de- 
fendant represents  by  imphcation 
that  it  has  been  acquired  by  the  de- 
fendant's enterprise  and  at  its  ex- 
pense. When  it  comes  from  one  of 
the  great  news-collecting  agencies 
lilce  the  Associated  Press,  the  source 
generally  is  indicated,  plainly  im- 
porting that  credit;  and  that  such  a 
representation  is  implied  may  be 
inferred  with  some  confidence  from 
the  unwillingness  of  the  defendant 
to  give  the  credit  and  tell  the  truth. 
If  liie  plaintiff  produces  the  news 
at  the  same  time  that  the  defendant 
does,  the  defendant's  presentation 
impliedly  denies  to  the  plaintiff  the 
credit  of  collecting  the  facts  and  as- 
sumes that  credit  to  the  defendant. 


— ,  S»  Bup.  Ct.  Sep.  88.) 

If  the  plaintiff  is  later  in  western 
cities,  it  naturally  will  be  supposed 
to  have  obtained  its  information 
from  the  defendant.  The  falsehood 
is  a  little  more  subtle,  the  injury  a 
little  more  indirect,  than  in  ordinary 
cases  of  unfair  trade,  but  I  think 
that  the  principle  that  condemns  the 
one  condemns  the  other.  It  is  a 
question  of  how  strong  an  infusion 
of  fraud  is  necessary  to  turn  a  flavor 
into  a  poison.  The  dose  seems  to  be 
strong  enough  here  to  need  a  remedy 
from  the  law.  But  as,  in  my  view, 
the  only  ground  of  complaint  that 
can  be  recognized  without  legisla- 
tion is  the  implied  misstatement,  it 
can  be  corrected  by  stating  the 
truth;  and  a  suitable  acknowledg- 
ment of  the  source  is  all  that  the 
plaintiff  can  require.  I  think  that, 
within  the  limits  recognized  by  the 
decision  of  the  court,  the  defendant 
should  be  enjoined  from  publishing 
news  obtained  from  the  Associated 
Press  for  hours  after  publication 
by  the  plaintiff  unless  it  gives  ex- 
press credit  to  the  Associated  Press ; 
the  number  of  hours  and  the  form  of 
acknowledgment  to  be  settled  by  the 
district  court. 

Mr.  Justice  McEenna  concurs  in 
this  opinion. 


NOTE. 

The  opinions  in  the  circuit  court 
of  appeals  in  this  case,  under  the 
title  Associated  Press  v.  International 
News  Service,  are  reported  infra,  for 
the  purposes  of  comparison  with  the 
opinions  rendered  in  the  United  States 
Supreme  Court. 


ASSOCIATED  PRESS 

V. 

INTERNATIONAL  NEWS  SERVICE. 

Vntted  States  (Hreuit  Court  of  Appeals,  Second  CU-euit  —  June  31,  1017. 
(157  C.  C.  A.  486.  245  Fed.  244.) 

hjonction  —  against  wrongful  appropriation  of  news. 

1.  An  association  of  newspapers  organized  for  gathering  and  publica-; 
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tion  of  news  may  enjoin  a  rival  agency  from  procuring  news  from  em- 
ployees of  its  members  and  from  bulletins  and  newspaper  editions,  and  sell- 
ing such  news  as  the  property  of  such  rival,  so  long  as  the  commercial 
value  of  the  news  lasts. 


Definition  —  "news." 

2.  The  word  "news"  means  no  more 
(laying   aside   hoax    and    intentional 
falsehood)  than  apparently  authentic 
reports  of  current  events  of  interest. 
Property  —  definition. 

3.  Property  in  its  most  general 
sense  covert  everything  that -has  an 
exchangeable  value. 

Same  —  news  as. 

4.  News  has  an  exchangeable  value, 
and  is  therefore  property,  entitled  to 
protection  under  the  law. 

Same  —  elements  of  value. 

5.  The  elements  which  give  news  its 
exchangeable  value  so  as  to  make  it 
property  are  regularity,  reliability, 
and  promptness  in  gathering  and 
transmitting  it. 

Same  —  duration  of  right. 

6.  A  corporation  organized  by  news- 
papers for  the  gathering  and  trans- 
mission  of  news  has  a  property  right 
in  the  news  gathered  until  all  its  mem- 
bers have  had  an  opportunity  to  utilize 
it  in  their  various  papers  at  the  usual 
hours  of  publication  from  day  to  day. 

Secrets  —  conditions  of  value. 

7.  A  trade  secret  must  remain  pri- 
vate to  have  its  best  value. 
Copyright  ^—  protection  of  fact  state- 
ments. 

8.  A  copyright  does  not  protect  fact 
statements  as  such. 


Literary  property  —  eflFect  of  publica- 
tion. 

9.  Publication  at  common  law  ter- 
minates an  author's  rights  in  his  man- 
uscript and  the  fruits  of  his  brain. 

News  —  publication  by  paper  —  effect 
on  owner. 

10.  The  publication  by  a  paper  of 
news  obtained  from  a  corporation  of 
which  it  is  a  member,  and  to  which 
the  news  belongs,  is  not  an  abandon- 
ment of  the  news  to  the  public,  to  the 
injury  of  other  members  of  the  cor- 
poration. , 

Equity  —  power  to  act  —  absence  (rf 
legal  terms. 

11.  Equity  is  not  stayed  because  a 
name  does  not  fit,  or  one  is  not  at  hand 
accurately  to  describe  a  wrong  of  a 
kind  necessarily  infrequent. 

Unfair  competition  —  wrongful  appro- 
priation of  news. 

12.  The  taking  by  a  news-gathering 
association  of  news  published  by  a 
member  of  a  rival  association,  and 
transmitting  it  as  its  own  to  its"  mem- 
bers, for  use  in  competition  with  mem- 
bers of  the  association  which  gathererl 
it,  is  unlawful  competition,  and  may 
be  enjoined  as  such. 


(Ward,  Circuit  Judge,  dissents  in  part.) 


Cross  appeals  from  an  order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  granting  a  preliminary  injunction 
restraining  defendant  from  appropriating  news  gathered  by  plaintiff; 
plaintiff  appealing  from  so  much  of  the  order  as  refused  to  grant  injunction 
pendente  lite,  and  defendant  appealing  from  the  order  granting  the  injunc- 
tion.   Modified. 


Statement  by  Hough,  Circuit 
Judge: 

Cross  appeals  from  order  entered 
in  district  court  for  southern  dis- 
trict of  New  York  granting  in  part 
only  the  preliminary  injunction 
moved  for  by  plaintiff. 

The  writ  in  question  (reduced  to 
its  lowest  terms)  restrains  defend- 
ant from  (1)  procuring  any  agent 


or  employee  of  plaintiff,  or  any  of 
its  members,  to  give  or  permit  de- 
fendant to  take,  for  a  consideration 
or  otherwise,  any  "news"  received 
from  or  gathered  for  plaintiff,  and 
from  using  or  selling  "any  news  so 
obtained."  The  injunction  as  grant- 
ed also  (2)  enjoins  defendant  from 
procuring  any  newspaper  repre- 
sented by  a  member  of  plaintiff  to 
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violate  any  agreement  established 
by  the  charter  or  by-laws  of  plain- 
tiff. Defendant  alleges  as  error  the 
issuance  of  the  writ  above  outlined. 

Plaintiff's  motion  for  relief  asked 
for  what  the  court  below  granted, 
and  further  that  defendant  be  en- 
joined from  "copying,  translnitting, 
selling,  using,  or  causing  to  be 
copied,  etc.,  any  of  the  news  fur- 
nished by  plaintiff,  from  bulletins  or 
newspapers  published  by  a  mem- 
ber" of  plaintiff,  and  also  from 
"competing  with  plaintiff"  or  its 
members  by  the  unfair  methods  set 
forth  in  the  bill.  Injunction  in  sub- 
stantially this  form  having  been  re- 
fused, plaintiff's  appeal  assigns  such 
refusal  for  error. 

Plaintiff  is  chartered  by  New 
Ywk,  under  a  general  statute 
known  as  the  Membership  Corpora- 
tion Law  (Consol.  Laws,  chap.  35), 
—an  act  used  for  the  organization 
of  clubs  and  the  like.  It  has  no 
capital  stock,  its  membership  is  se- 
lective, its  business  is  the  gathering 
of  news  all  over  the  world,  and  the 
very  great  expense  of  such  acquisi- 
tion and  transmission  of  informa- 
tion is  borne  by  ratable  levy  or  as- 
sessment upon  its  "members."  Such 
members  are  practically  about  950 
newspaper  owners  distributed  over 
the  United  States;  but,  since  such 
owners  are  frequent^  corpora- 
tions, each  corporate  contributor 
most  famish  a  natural  person  to 
act  as  the  legal  member  of  this  New 
York  corporation.  Such  natural 
person  is  commonly  called  the  "rep- 
resentative" of  whatever  newspaper 
he  serves. 

Defendant  is  a  business  corpora- 
tion of  New  Jersey,  has  capital 
stock,  is  engaged  as  a  rival  in  the 
same  business  as  plaintiff,  and  seeks 
a  profit  by  selling  the  news  or  in- 
formation it  acquires  to  customers, 
usually  newspaper  publishers. 

Some  publications  are  members  of 
the  Associated  Press,  and  also  cus- 
tomers of  the  International;  but 
such  double  service  is  unusual.  The 
parties  hereto  are  undoubtedly  in 
keen  competition,  as  are  usually  the 


journals  served  by  one  or  the  other 
in  any  given  city. 

News  received  at  a  principal  office 
of  plaintiff  is  disseminated  by  tele- 
graph or  telephone  to  members  at  a 
distance,  and  (in  the  largest  cities 
at  all  events)  the  offices  of  journals 
taking  the  fullest  or  largest  Asso- 
ciated Press  service  contain  a  ma- 
chine (furnished  by  plaintiff)  of  the 
printing  telegraph  type  whereon  the 
incoming  news  is  shown  automatic- 
ally. 

Every  newspaper  has,  of  course, 
a  staff  for  the  investigation  of  local 
happenings ;  if  such  paper  is  a  mem- 
ber of  plaintiff,  it  may  be  required 
to  furnish  to  other  members  and 
through  plaintiff  the  news  of  its  lo- 
cality. This  is  an  important  part 
of  the  Associated  Press  scheme  of 
news  acquisition,  viz.,  the  co-opera- 
tive feature. 

Plaintiff's  by-laws  explicitly  for- 
bid any  member  from  imparting  to 
any  one  Associated  Press  news  "in 
advance  of  publication,"  or  to  "con- 
duct his  business  in  such  a  manner" 
that  such  news  so  furnished  to  him 
"may  be  communicated  to  any  per- 
son, firm,  corporation,  or  associa- 
tion not  entitled  to  receive  the 
same," — ^i.  e.,  anyone  not  in  good 
standing  with  and  in  the  Associated 
Press.  The  by-laws  fix  times  of  the 
day  before  which  publication  of 
members'  newspapers  shall  not  oc- 
cur, but  the  exhibition  of  bulletins 
at  its  offices  within  each  paper's  own 
territory  is  not  a  violation  of  these 
rules. 

The  business  of  gathering,  stat- 
ing, transmitting,  and  selling  state- 
ments of  fact  as  "news"  did  not 
originate  with  either  party  hereto, 
and  the  general  methods  of  journal- 
ists in  regard  to  this  department  of 
activity  are  not  in  dispute,  although 
(as  appears  hereafter)  argument  is 
hung  on  one  old  prevalent  and  un- 
disputed habit  of  newsgathererg. 

"The  principal  facts  upon  which 
the  court  below  based  the  first  head 
of  injunction  are  that  in  Cleveland, 
Ohio,  is  published  a  newspaper 
which  has  Associated  Press  mem- 
bership, and  had  for  a  considerable 
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time  in  its  employ  a  "telegraph  edi- 
tor," who  would  naturally  receive 
incoming  Associated  Press  items. 
This  man  (in  accordance  with  by- 
laws) was  charged  with  the  trans- 
mission to  plaintiff  of  Cleveland 
news  possessed  of  more  than  local 
interest,  and  (properly)  received 
pay  from  plaintiff  for  so  doing. 
Defendant  corrupted  this  editor  to 
apprise  its  agents  of  what  he  thus 
learned,  and  disseminated  such  news 
as  the  result  of  its  own  legitimate 
labor. 

The  second  head  of  injunction  is 
based  on  the  fact  that  there  is  in 
New  York  City  a  newspaper  which 
has  the  service  of  both  plaintiff  and 
defendant.  In  its  publication  office 
is  one  of  the  printing  telegraph 
machines  aforesaid,  and  the  mana- 
gers of  said  newspaper  were  in- 
duced to  permit  agents  of  defendant 
to  enter  their  office,  read  what  was 
"coming  in"  on  the  machine,  and  use 
the  information  thus  acquired  as  the 
basis  for  telegraphic  and  other 
items,  represented  as  the  gatherings 
of  its  own  employees  from  original 
sources;  or  at  least  they  were  not 
otherwise  marked  or  described. 

The  material  facts  on  which  plain- 
tiff moved  for  such  injunctive  relief 
as  was  refused  below  are  Undisputed 
and  as  follows : 

The  natural  place  for  receiving 
news  from  Europe  (and  indeed  be- 
yond) is  the  Atlantic  seaboard,  and 
especially  New  York.  Bulletins  and 
early  editions,  put  out  by  members 
of  plaintiff  in  the  seaboard  cities, 
are  read  by  agents  of  defendant, 
and  the  substance  thereof  trans- 
mitted by  wire  westward,  sold  to 
defendant's  customers,  and  by  them 
printed,  perhaps  without  any  knowl- 
edge on  their  part  that  the  origin  of 
and  sole  basis  for  defendant's  de- 
spatch is  (e.  g.)  a  bulletin  posted  in 
New  York  by  a  member  of  plaintiff, 
as  the  result  of  plaintiff's  efforts, 
and  certainly  without  any  such  in- 
formation given  them  by  defendant. 
That  this  practice  obtains  the  an- 
swer admits,  and  justifies  the  same 
as  matter  of  law,  while  alleging  (in 
substance)  that  it  is  no  more  than 


a  part  or  legitimate  outgrowth  of 
the  newspaper  habit  of  utilizing 
"tips." 

lliis  word  signifies  a  bare  intima^ 
tion  that  something  has  happened. 
When  such  "tip"  has  been  verified 
by  independent  investigation  on  the 
part  of^the  person  receiving  it,  the 
facts  may  be  and  are  disseminated 
bs  discovered  by  the  journal  or  news 
agency  getting  the  "tip."  This  prac- 
tice may,  we  believe,  be  regarded 
as  universal  in  newsgathering  cir- 
cles. The  district  judge  did  not  con- 
sider the  utilization  of  "tips"  as  hav- 
ing any  necessary  bearing  on  the 
bodily  appropriation  and  sale  of 
news  from  early  editions  and  bulle- 
tins, and  felt  satisfied  that  as  mat- 
ter of  law  plaintiff  should  have  all 
the  relief  demanded,  but,  regarding 
this  last  question  as  to  the  effect  of 
"publication"  by  an  Associated 
Press  paper  as  one  of  first  impres- 
sion, refused  the  third  demand  of 
plaintiff,  and  remitted  the  matter  to 
this  court. 

Argued  before  Ward,  Rogers,  aad 
Hough,  Circuit  Judges. 

Messrs.  Peter  S.  Grosscup,  Fred  B. 
Jennings,  and  Winf red  T.  Etenison  for 
plaintiff. 

Messrs.  Samuel  Unterniyer,  WfUUun 
A.  DeFord,  and  Henry  A.  Wise  for  de- 
fendant. 

Hough,  Circuit  Judge,  delivered 
the  opinion  of  the  court: 

Defendant  does  not  admit  the 
facts  above  stated,  as  to  procuring 
news  from  a  telegraph  machine  in 
the  office  of  a  publisher;  we  think 
them  fairly  and  fully  proven.  The 
evidence  adduced  for  the  defense  on 
all  the  other  points  above  mentioned 
amounts  to  an  assertion  that  what 
defejadant  is  accused  of  wrongfully 
doing  plaintiff  itself  does  and  has 
done,  and  it  is,  indeed,  a  part  of  the 
newsgathering  trade.  Upon  these 
propositions  of  fact  are  rested  the 
conclusions  that  (1)  if  the  acts  are 
wrong,  plaintiff  cannot  ask  relief  in 
equity  when  its  own  hands  are  un- 
clean; and  (2)  if  they  are  not 
wrong,  i.  e.,  illegal,  no  ground  for 
relief  exists.  In  our  opinion  the 
facts  concerning  the  Cleveland  epi- 
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sode  are  proved  as  stated ;  the  plain- 
tiff does  not  and  has  not  copied  and 
sold  news  from  bulletins,  etc.,  of 
papers  using  defendant's  service; 
and  the  "tip"  habit,  though  dis- 
couraged by  plaintiff,  is  incurab^ 
journalistic. 

If  the  facts  are  as  we  have  now 
found  them,  no  party  asserts  that 
the  acts  restrained  by  the  injunc- 
tion as  issued  can  be  justified,  either 
in  law  or  morals.  The  right  to  pro- 
ceed in'  equity  to  restrain  inducing 
to  breach  of  contract  we  have  recog- 
nized in  American  Malting  Co.  v. 
Keitel,  126  C.  C.  A.  277,  209  Fed. 
351;  and  the  inequity  of  seeking 
profit  by  procuring  the  breach  of 
any  confidential  relation  by  an  em- 
ployee is  fully  considered  in  Pea- 
body  v.  Norfolk,  98  Mass.  452,  96 
Am.  Dec.  664,  and  F.  W.  Dodge  Co. 
V.  Construction  Information  Co.  183 
Mass.  62,  60  L.R.A.  810,  97  Am.  St. 
Rep.  412,  66  N.  E.  204.  The  rela- 
tions (inter  sese)  of  the  members 
of  the  Associated  Press  are  quite  as 
confidential  as  those  of  master  and 
trusted  servant;  the  same  reasoning 
applies.  The  order,  so  far  as  at- 
tacked by  defendant's  appeal,  we 
consider  granted  in  the  fair  exercise 
of  discretion,  and  therefore  proper. 

Plaintiff's  appeal,  being  from  a 
refusal  to  grant  injunction  pendente 
lite,  is  of  an  infrequent  kind;  but 
still  more  rare  is  the  presentation 
by  such  appeal  of  a  clear-cut  ques- 
tion of  law,  upon  undisputed  facts, 
largely  admitted  in  the  pleadings. 
These  facts  enable  us  to  render  opin- 
ion without  danger  of  even  seeming 
to  trench  upon  discretionary  mat- 
ters. We  are  practically  requested 
to  act  by  tile  district  court  itself. 

There  is  no  difficulty  in  discrimi- 
nating between  the  utilization  of 
"tips"  and  the  bodily  appropriation 
of  another's  labor  in  accumulating 
and  stating  information.  As  a  mat- 
ter of  fact,  one  who,  on  hearing  a 
nnnor  or  assertion,  investigates 
and  verifies  it,  whether  with  much 
M  little  effort,  acquires  knowledge 
?y  processes  of  his  own ;  the  result 
u  his.  In  all  the  relations  of  life, 
most  of  what  most  of  us  say  we 
2  A.L.R.— 21. 


know  is  but  the  result  of  verifying 
"tips,"  given,  consciously  or  uncon- 
sciously, by  those  in  our  environ- 
ment. As  a  matter  of  law  or  rule, 
it  is  impossible  to  say  in  advance 
what  measure  of  investigation  or 
verification  must  satisfy  the  censor, 
and  the  law  does  not  seek  to  compel 
the  vain  or  impossible.  Doubtless 
there  have  been,  and  will  be  again, 
instances  where  the  asserted  or  pre- 
tended investigation  is  but  an  ex- 
cuse for  appropriation, — where  no 
reasonable  man  would  believe  that 
any  effort  had  been  made,  except  to 
conceal  the  absence  of  original 
work ;  but  no  such  case  is  before  us. 

What  is  before  us,  and  on  the 
pleadings,  is  whether  it  is  lawful, 
and,  if  unlawful,  whether.equity  af- 
fords a  reinedy,  for  the  admitted 
practice  or  habit  of  appropriating 
from  bulletins  and  early  editions  the 
result  of  plaintiff's  labors,  and  sell- 
ing or  otherwise  gainfully  using  the 
same,  either  in  the  plaintiff's  form 
or  after  passing  it  under  the  hand 
of  a  "rewrite"  man.  This  adjective 
is  the  trade  description  of  one  who 
changes  the  language  or  sequence  of 
some  composition  of  words;  his  la- 
bors do  not  change  the  substance, 
and  are  immaterial  to  the  present 
controversy. 

Defendant  justifies  bodily  appro- 
priation without  independent  inves- 
tigation, because  (1)  all  plaintiff 
ever  has  in  possession  or  for  com- 
munication are  facts;  (2)  all  de- 
fendant takes  are  facts,  and  (8) 
there  can  be  no  property  in  facts; 
but  (4)  if  there  be  any  such  prop- 
erty, it  is  lost  at  the  moment  any 
member  of  plaintiff,  in  accordance 
with  its  own  rules,  publishes  said 
facts  by  showing  a  bulletin  or  dis- 
tributing an  edition. 

Plaintiff  replies  that  it  is  (a)  un- 
true that  facts  alone  constitute* its 
stock  in  trade ;  it  deals  in  news ;  and 
(b)  in  news  there  is  a  property 
right  recognized  by  reason  and  au- 
thority. Further,  (c)  such  property 
right  inures  to  and  persists  in  the 
plaintiff  entity  and  each  one  of  its 
members,  and  (d)  is  not  exhausted 
by  the  act  of  a  single  member,  which 
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act  is  (e)  improperly  called  by  de- 
fendant "publication,"  a  word  inap- 
propriate to  "news,"  which  is  not 
literary  property.  Finally  (f )  plain- 
tiff complains  of  defendant's  ad- 
mitted practices  as  unfair  competi- 
tion. 

(1,  2,  a)  With  the  existence  of  a 
truth,  with  physical  facts  per  se, 
neither  plaintiff  nor  defendant  is 
concerned;  for  them  facts  in  that 
absolute  sense  are  but  as  ore  in  a 
mountain  or  fish  in  the  sea, — value- 
less unless  and  until  by  labor  mined 
or  caught  for  use.  Nor  are  facts, 
even  after  ascertainment,  news,  uii- 
less  they  have  that  indefinable  quali- 
ty of  interest  which  attracts  public 
attention.  Neither  is  news  always 
sjmonymous  with  facts,  in  the  sense 
of  verity;  indeed,  much  news  ulti- 
mately proves  fictitious,  yet  it  is  ex- 
cellent news  notwithstanding.  The 
word  means  no 
?-ew"?*"^  more  (laying  aside 

hoaxing  and  inten- 
tional falsehood)  tiian  apparently 
authentic  reports  of  current  events 
of  interest. 

When  one  copies  a  statement  from 
a  bulletin,  he  cannot  assert  himself 
to  be  possessed  of  any  certain  fact 
other  than  that  of  his  own  appro- 
priation. The  only  fact  he  knows  is 
that  the  bulletin  maker  made  an 
assertion;  but  he  has  taken  the 
news,  because  that  is  what  the  bulle- 
tin proclaimed,  if  its  maker  was 
skilful  in  his  business. 

(3,  b)  Whether  there  is  or  can 
be  any  property  in  fact  per  se,  any 
more  than  there  is  in  ideas  or 
mental  concepts,  is  a  metaphysical 
query  that  can  be  laid  aside;  for 
there  is  no  doubt,  either  on  reason 
or  autiiority,  that  there  is  a  prop- 
erty right  in  news 
capable  of  and  en- 
titled to  legal  pro- 
tection. Property,  nomen  generalis- 
simum,  covers  everything  that  has 
an  exchangeable  value  (Slaughter 
House  Cases,  16  Wall.  127,  21  L.  ed. 
425),  that  news  possesses  the  qual- 
ity    stated     seems 

Same— neira  a*.  .*    .  _  i. 

obvious  enough, 
when  it  is  observed  that  defendant 


Property— 
deflnltloB. 


takes  it,  in  order  to  exchange  it 
against  dollars. 

Special  or  trade  news  of  divers 
kinds  constitutes  property,  as  has 
often  been  decided  (Hunt  v.  New 
York  Cotton  Exch.  205  U.  S.  322,  51 
L.  ed.  821,  27  Sup.  Ct.  Rep.  529;  Dr. 
Miles  Medical  Co.  v.  John  D.  Park  & 
Sons  Co.  220  U.  S.  402,  56  L.  ed. 
516,  31  Sup.  Ct.  Rep.  376;  Board 
of  Trade  v.  Christie  Grain  &  Stock 
Co.  198  U.  S.  236,  49  L.  ed.  1031,  25 
Sup.  Ct.  Rep.  637,  afiirming  Board 
of  Trade  v.  L.  A.  Kinsey  Co.  69 
L.R.A.  59,  64  C.  C.  A.  669, 130  Fed. 
507,  and  citing  with  approval  Na- 
tional Teleg.  News  Co.  v.  Western 
U.  Teleg.  Co.  60  L.R.A.  805,  56  C.  C. 
A.  198,  119  Fed.  294;  F.  W.  Dodge 
Co.  v.  Construction  Information  Ck>. 
183  Mass.  62,  60  L.R.A.  810,  97  Am. 
St.  Rep.  412,  66  N.  E.  204;  Ex- 
change Teleg.  Co.  v.  Central  News 
[1897]  2  Ch.  48,  66  L.  J.  Ch.  N.  S. 
672,  76  L.  T.  N.  S.  591,  45  Week. 
Rep.  595;  Kieman  v.  Manhattan 
Quotation  Teleg.  Co.  50  How.  Pr. 
194;  Board  of  Trade  v.  Cella  Com- 
mission Co.  76  C.  C.  A.  28,  145  Fed. 
28)  ;  and  the  point  was  assumed  as 
settled  by  us  in  Board  of  Trade  v. 
Tucker,  137  C.  C.  A.  255,  221  Fed. 
305. 

There  is  no  distinction  entailing 
a  legal  difference,  between  news  of 
the  prices  of  corporate  securities  or 
commodities,  of  sporting  events,  or 
opportunities  of  profitable  contract- 
ing, and  news  of  current  political, 
social,  or  national  events.  Both  re- 
quire labor  and  expense  in  acquisi- 
tion, transmission,  and  dissemina- 
tion, both  have  exchangeable  values, 
and  all  alike  lose  by  exposure  the 
quality  of  news  which,  when  it  be- 
comes history,  may  remain  import- 
ant, but  its  commercial  value''  has 
largely  gone. 

In  the  National  Teleg.  News  Co. 
Case,  60  L.R.A.  805,  56  C.  C.  A. 
198,  119  Fed.  300,  the.  property 
rights  of  the  "great  news  agencies" 
were  referred  to  as  existing  for  the 
same  reasons  as  obtained  in  respect 
of  market  quotations;  and,  as  we 
have  indicated,  that  decision  was 
approvingly  cited  by  the  Supreme 
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protect  in  every  reasonable  way" 
the  "valuable  right  of  property"  in 
information.  F.  W.  Dodge  Co.  v. 
Construction  Information  Co.  183 
Mass.  62,  60  L.R.A.  810,  97  Am. 
St.  Rep.  412,  66  N.  E.  204.  But 
news  is  far  more  than  a  trade  secret, 
for  that  must  remain  private  to 
have  its  best  value,  while  news  is 
obtained  for  publicity  alone.  The 
true  line  of  de- 
cision is  indicated 
by  the  conclusion 
of  the  court  in  the  Christie  Case — 
that  the  "information  will  not  be- 
come public  property  until  the  plain- 
tiff has  gained  his  reward."  198  U. 
S.  251,  49  L.  ed.  1031,  25  Sup.  Ct. 
Rep.  637.  Of  course,  this  means  his 
reasonable  reward;  and,  as  in  that 
instance  of  trade  quotations,  divulg- 
ing the  same  to  one  patron's  office 
fuU  of  customers  did  not  reasonably 
terminate  plaintiff's  property,  so 
here  it  is  reasonable  and  just  that 
each  member  of  plaintiff  and  plain- 
tiff itself  should  have  a  property 
right  in  its  news  until  the  reason- 
able reward  of  each  member  is  re- 
ceived, and  that  means  (with  due 
allowance  for  the  earth's  rotation) 
until  plaintiff's  most  Western  mem- 
ber has  enjoyed  his  reward,  which 
is,  not  to  have  his 'local  competitor 
supplied  in  time  for  competition 
with  what  he  has  paid  for.  Surely 
this  is  a  modest  limit  of  rights. 

But  the  foregoing  is  thought  to  be 
avoided,  if  not  controverted,  by 
dwelling  on  the  word  "publication," 
and  insisting  in  substance  that  when 
(e.  g.)  a  single  New  York  paper 
(being  a  member  of  plaintiff)  prints 
an  item  and  sells  a  copy  of  that  edi- 
tion, all  the  world  can  copy  as  it 
pleases,  to  any  extent  and  for  any 
purpose,  commercial  or  otherwise, 
because  nothing  but  copyright  pro- 
tects that  paper,  and  copyright  does 
not  cover  statements  of  fact,  but 
merely  their  literary  dress  or  form. 

The  argument  assumes  that  what 
plaintiff  is  interested  in,  and  is 
trying  to  preserve,  is  literary  prop- 
erty, or  anything  capable  of  copy- 
right protection.    It  may  be  grant- 


Court  in  the  decision  which  we 
think  settled  the  general  proposi- 
tion that  all  news  as  commercially 
sold  is  property.  Board  of  Trade  v. 
duistie  Grain  &  Stock  Co.  198  U. 
S.  236,  49  L.  ed.  1031,  25  Sup.  Ct. 
Rep.  637. 

Assuming,  now,  the  existence  at 
some  time  of  some  property  right  in 
plaintiff  and  to  its  news,  the  quali- 
ties producing  exchangeable  value 
npay  be  noted.  Regularity  and  re- 
liability, the  fruits  of  organization 
and  expenditure,  are,  of  course, 
necessary;  but  all  that  is  vain  un- 
less the  news  is  fresh,  early,  and,  if 
not  always  first  in  point  of  time,  as 
prompt  as  any.  Time  is  of  the  es- 
sence, and  the  basic 
question  on  this 
branch  of  the  dis- 
cussion is :  How  long  does  the  prop- 
erty quality  endure  in  news? 

(4,  c,  d,  e)  Plaintiff  is 'a  member- 
ship corporation,  its  members  co- 
operate in  newsgathering,  and  each 
has  in  his  own  locality  a  several 
right  to  and  ownership  in  the  re- 
sults of  plaintiff's  labors,  viz.,  the 
news.  The  rights  of  members, 
whether  printing  in  Duluth  or  Gal- 
veston, New  York- or  San  Francisco, 
are  equal,  and  the  aggregate  of  their 
rights  is  the  plaintiffs  right.  If  it 
be  admitted  that  plaintiff's  right  of 
property  in  its  news 
once  existed,  such 
existence  was  for 
ttie  benefit  of  all  its  members,  who, 
however  (owing  to  the  earth's  meth- 
od of  rotation),  cannot  simultane- 
ously exercise  their  several  rights. 
Yet  all  exercise  them  at  the  same 
hour  of  their  several  days. 

It  is  sought,  if  not  to  limit  the 
doctrine  of  property  in  news  to  the 
time  during  which  it  remains  locked 
up  in  the  breast  of  its  gatherer,  to 
interpret  the  decisions  cited  as 
meaning  only  that  news  is,  "like  a 
trade  secret"  (198  U.  S.  250),  lost 
when  divulged  in  the  course  of  busi- 
ness. Doubtless  the  analogy  of  re- 
straining in  equity  wrongful  knowl- 
edge of  private  business  methods 
was  very  useful  in  devdoping  the 
doctrine  that  the  "courts  ought  to 
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ed  that  the  newspaper  first  giv- 
coprriKbt-  in«  out  the  news  in 

protection  of  QUestion       is       COpV- 

»a«t -ftement..      lighted,      that     fact 

statements  are  not  thereby  pro- 
tected as  such,  and  that  publica- 
tion at  common  law  terminated  an 
author's  rights  in  his  manuscript 
and  the  fruits  of  his  brain ;  *  yet  it 
i,uer.r,r,rop.      fill    remains    true 

erty-effeet  of  that  plamtlfl  S 

pubiicti—  property  in  news 
is  not  literary  at  all,  that  it  is  not 
capable  of  copyright,  and  that  "pub-, 
lication,"  as  that  word  is  used  in 
the  long  line  of  decisions  regarding 
literary  rights,  has  no  determina- 
tive bearing  on  this  case.  No  one 
before  ever  attributed  to  publica- 
tion a  sense  that  would  limit  a  law- 
ful business  to  a  few  degrees  of 
longitude.  The  word  is  legally  very 
old,  and  of  no  one  certain  meaning. 
Publication  of  evidence  in  equity  or 
admiralty,  of  banns,  of  libel,  etc., 
bears  but  remote  relation  to  the  act 
which  is  thought  once  to  have  ter- 
minated an  author's  property,  and 
now  is  a  requisite  to  statutory  copy- 
right. The  thought,  however,  run- 
ning through  all  the  uses  of  the 
word,  is  an  advising  6i  the  public, — 
a  making  known  of  something  to 
them  for  a  purpose.  It  follows  that 
the  crucial  inquiry  is  as  to  that  pur- 
pose:  Is  it  lawful? 

In  all  the  "quotation"  cases,  it 
was  held  that  the  purpose  of  the 
publicity  given  was  not  to  let  other 
people  sell  the  quotations,  and  that 
that  purpose  was  lawful.*  As  we 
put  it  in  the  Tucker  Case,  137  C.  C. 
A.  255,  221  Fed.  307:  "The  posting 
of  .  .  .  quotations  on  a  black- 
board ...  is  not  the  sort  of 
publication  which  will  terminate 
complainant's  property  right  in 
them." 

Thus  it  appears  that  not  all  pub- 
lications are  alike,  and  this  is  true, 


even  under  the  Copyright  Acts.  In 
Werckmeister  v.  American  Litho- 
graphic Co.  68  L.R.A.  591,  69  C.  C. 
A.  553,  134  Fed.  321,  an  opinion  by 
Townsend,  J.,  of  which  it  has  been 
said  that  it  "left  little  to  be  added 
to  the  discussion"  (American  To- 
bacco Co.  v.  Werckmeister,  207  U.  S. 
299,  52  L.  ed.  208,  28  Sup.  Ct.  Rep. 
72,  12  Ann.  Cas.  595),  that  learned 
judge  said  that  the  use  of  "publica- 
tion" without  explanation  or  quali- 
fication was  unfortunate.  "The 
nature  of  the  property  in  question 
in  large  measure  determines  the  ex- 
tent of  public  right."  And  it  was 
held  that  unless  there  was  an  "aban- 
donment of  copyright  or  dedication 
to  the  public,"  the  owner  of  a  thing 
capable  of  copyright  could  "express- 
ly or  by  implication  confine  the  en- 
joyment of  such  subject  to  some 
occasion  or  definite  purpose." 

We  have  assumed  the  newspaper 
first  printing  to  be  copyrighted,  and 
no  doubt  its  publication  of  its  early 
edition  was  a  general  publication; 
but  it  could  not  copyright,  abandon, 
nor  destroy  what  it  did  noj;  own,  and 
it  did  not  own  plaintiff's  properly  in 
the  news,  nor  that  of  its  own  fellow 
members  in  California.    It  did  own 
the  right  to  print  i»«„^p„Mic«- 
in  New  York,  but  tion  by  papeiw 
we      discover      no  *«*«*»- -"ner. 
magic  in  the   word   "publication" 
which  takes  away  or  terminates  the 
rights  of  others. 

Plaintiff's  purpose  in  furnishing 
the  (e.  g.)  New  York  paper  with 
news  was  to  have  a  use  made  of  it 
not  inconsistent  with  its  own  rea- 
sonable reward  for  its  labor  from 
its  property  and  that  of  all  the  other 
members  of  plaintiff.  That  measure 
of  use  and  reward  is  lawful ;  defend- 
ant deprives  plaintiff  thereof,  and 
can  show  no  equities;  therefore  de- 
fendant should  be  enjoined. 

(f)  Unfair  competition,  like  all 


^This  is  the  general  view.  Werck- 
meister V.  American  Lithographic  Co.  68 
L.R.A.  591,  69  C.  C.  A.  553,  134  Fed.  321 ; 
Tribune  Co.  v.  Associated  Press  (C.  C.) 
116  Fed.  127;  Holmes  v.  Hurst,  174  U.  S. 
85,  43  L.  ed.  904,  19  Sup.  Ct.  Rep.  606. 
The  opposite  opinion  is  divertingly  sus- 
tained by  Mr.  Augrustine  Birrell  in  "Au- 


thors in  Court,"  found  among  "Res  Judi- 
cata." 

*  Board  of  Trade  v.  McDearmott  Com- 
mission Co.  (C.  C.)  143  Fed.  188,  is  prob- 
ably the  most  extreme  instance  of  publici- 
ty, not  amounting  to  abandonment;  i.  e.,  to 
the  kind  of  "publication"  here  contended 
for. 
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oft-uttered  legal  phrases,  has  ac- 
quired rather  a  narrow  use.    In  Me- 
Lean  v.neming,  96  U.  S.  251,  24 
L  ed.  830,  a  decision  which  is  near 
the  foundation  of  American  case 
law  on  this  subject,  it  was  said  that 
what  equity  enjoins  the  wrongdoer 
from  depriving  another  of  is  "the 
advantage     of     celebrity."       This 
thought  has  led  to  the  feeling  that 
what  a  plaintiff  must  be  robbed  of 
ig  the  good  will  and  business  ease 
resulting     from     his     well-known 
name,  or  the  attractive  dressing, 
wrapping,  or  form  of  his  product; 
that  such  robbery  must  be  by  imi- 
tation; and  that  the  test  of  such  imi- 
tation is  the  effect  upon  the  public, 
or  that  part  thereof  likely  to  require 
wares  such  as  those  in  controversy. 
But*this  is  not  all  the  law,  nor 
the  only  sort  of  unfairness  in  busi- 
ness methods,  practised  by  a  com- 
petitor, and  resulting  in  a  continu- 
ing tort,  for  which  the  law  affords 
no  adequate   remedy — ^that   comes 
under  the  condenmation  of  equity. 
If  defendant  appropriated  from  an 
early  edition  of  a  New  York  paper 
what  it  wanted,  and  sold  it,  as  ex- 
tracted from  said  newspaper  or  as 
obtained  per  Associated  Press,  such 
action  would  still  be  obnoxious  to 
what  we  have  said  concerning  plain- 
tifTa  property  rights  in  the  news 
procured  by  itself ;  but,  since  no 
deception  would  be  wrought  upon 
the  public,  no  action  for  unfair  com- 
petition would  lie  along  the  lines 
just  indicated.    When  and  if  such 
appropriated  news  is  sold  as  the 
fruit  of  defendant's  own  efforts,  and 
under  its  own  name,  it  is  a  plain 
case  of  deception,  assuming  defend- 
ant's  customers   to   be   honorable 
men,  anxious  for  good  wares, — an 
assumption  necessarily  made,  in  the 
absence  of  evidence  to  the  contrary. 


Yet  an  action  of  such  nature  would 
lack  the  element  of  imitation,  usual- 
ly relied  upon. 

Equity,  however,  is  not  stayed  be- 
cause a  name  does  not  fit,  or  one  is 
not  at  hand  to  accurately  describe 
a  wrong  of  a  kind  necessarily  infre- 
quent.    If  defend-  e,„„^_,„^„ 

ant         takes         what     to  mct-abaeace 

someone  else  owns,  "'  *****  *•»■•■• 
and  sells  it  as  of  right,  in  rivalry 
with  the  owner,  such  competition  is 
more  than  unfair;  it  is  patently  un- 
lawful, and  the  wider  term  com- 
prises the  narrower.    But,  laying 
aside  the  right  of  property  as  the 
ultimate    foundation    of   suit,    the 
business  method  of  selling,  in  com- 
petition with  plain- 
tin    and    its   mem-  tion— wronKfai 
bers,        something  ;?i^i***'*" 
falsely  represented 
as  gathered  by  defendant  otherwise 
than  from  bulletins  and  early  edi- 
tions, is  unfair,  because  it  is  para- 
sitic and  untrue.   It  is  inomoral,  and 
that  is  usually  unfair  to  someone.' 

The  flexibility  of  equity  in  grant- 
ing relief  against  unfair  methods 
of  business  was  well  stated  by  In- 
graham,  J.,  in  Burrow  v.  Marceau, 
124  App.  Div.  665,  109  N.  Y.  Supp. 
105:  "No  hard  and  fast  rule  can 
be  laid  down,  .  .  .  where  it  is 
clearly  established  that  an  attempt 
is  being  made  by  one  person  to  get 
the  business  of  another  by  .  .  . 
fraud  and  deceit,  a  court  of  equity 
will"  intervene.* 

And  in  Weinstock  L,  &  Co.  v. 
Marks,  109  Cal.  529,  30  L.R.A.  182, 
50  Am.  St.  Rep.  57,  42  Pac.  142,  it 
was  said :  "Equity  does  not  concern 
itself  about  the  means  by  which 
wrong  is  done;  it  deals  with  the  re- 
sult of  the  fraud,  which  moves  the 
arm  of  the  law  and  strikes  down  all 


*  Decisiona  granting  relief  from  compe- 
tition without  the  usual  imitation  ele- 
ments, bat  with  the  fraud  apparent,  are 
Enoch  Morgan's  Sons  Co.  v.  Wendover,  10 
LILA.  283,  43  Fed.  420;  American  Fibre 
Chamois  Co.  v.  De  Lee,  67  Fed.  329; 
Bsrnes  v.  Pierce  (C.  C.)  164  Fed.  213; 
Fonotipia  Talking  Mach.  Co.  v.  Bradley 
(C.  C.)  171  Fed.  961;  Prest-O-Lite  v. 
Davis  (C.  C.)  209  Fed.  917,  affirmed  131 


C.  C.  A.  491,  215  Fed.  349;  Prest-O-Lite  v. 
Heiden,  L.R.A.1917F,  946,  136  C.  C.  A. 
515,  219  Fed.  845. 

*  See  this  principle  applied  to  enjoin  a 
competitor  from  imitating  the  fashion  of 
a  model  gown,  bought  from  plaintiff  by 
pretending  to  be  an  intending  wearer. 
Montegut  v.  Hickson,  178  App.  Div.  94, 
164  N.  Y.  Supp.  868. 
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efforts,  where  fraud  is  practised  in 
securing  the  trade  of  a  rival  dealer." 

To  commercially  distribute  news 
not  gathered  by  the  sender  is,  under 
the  facts  shown  here,  an  invasion  of 
property  rights;  to  send  it  out  as 
one's  own  labor  is  marked  by  that 
dolus  which  is  fraud,  and  that  is  the 
basis  of  the  doctrine  of  unfair  com- 
petition in  its  wide  sense. 

Since  (to  summarize  the  matter) 
any  bodily  taking  for  sale  of  plain- 
tiff's news,  without  other  labor  than 
the  perception  thereof,  before  the 
reasonable  reward  of  industry  is  se- 
cured as  above  indicated,  is  an  un- 
_  lawful  invasion  of 
i^ut  ^ronv-  property  rights, 
fui  appropria-  j^jjd  anv  sftle  thcrc- 
of  m  competition 
with  plaintiff  under  pretense  of  in- 
dividual gathering  thereof  is  a  tort 
of  the  nature  of  unfair  competition, 
the  plaintiff's  motion  for  injunction 
should  have  been  granted  substan- 
tially as  made. 

The  order  appealed  from  is  modi- 
fied, as  indicated,  and  the  cause  re- 
'manded,  with  directions  to  issue  in- 
junction against  any  bodily  taking 
of  the  words  or  substance  of  plain- 
tiff's news,  until  its  commercial 
value  as  news  has,  in  the  opinion  of 
the  District  Court,  passed  away. 
The  exact  form  of  words  to  be  used, 
and  the  insertion  or  omission  of  a 
definite  time  limit  on  copying  and 
sale,  will  be  settled  in  the  court  be- 
low in  any  manner  not  inconsistent 
with  this  opinion.  One  bill  of  costs 
in.  this  court  to  plaintiff. 

Ward,  Circuit  Judge,  dissenting  in 
part: 

A  distributer  of  news — ^that  is,  of 
his  information  about  things  that 
have  happened — neither  invents  nor 
composes  nor  manufactures  any- 
thing ;  nor  does  he  supply  something 
which  the  public  buys  because  it  be- 
lieves it  originates  with  him  and 
wants  his  article;  nor  does  he  own 
the  news,  but  only  his  knowledge  of 
the  news.  Therefore  analogies  from 
property  created  or  protected  by  the 
patent,  copyright,  or  trademark 
statutes,  or  by  the  principles  regu- 
lating unfair  competition,  are  whol- 


ly inapplicable.  The  distributer's 
kliowledige  of  news  which,  he  has 
gathered  is  his  property  so  long  as 
he  keeps  it  to  himself  or  communi- 
cates it  only  to  others  on  condition 
that  they  will  do  so.  He  will  be  pro- 
tected against  anyone  who  surrepti- 
tiously obtains  this  information 
from  one  of  his  members,  subscrib- 
ers, or  employees,  or  by  any  form  of 
pilfering  or  unfair  means.  Such 
were  the  cases  of  Kierman  v.  Man^ 
hattan  Quotation  Teleg.  Co.  60  How. 
Pr.  194;  Exchange  Teleg.  Co,  v. 
Gregory  [1896]  1  Q.  B.  147,  65  L. 
J.  Q.  B.  N.  S.  262,  74  L.  T.  N.  S. 
83,  60  J.  P.  52 ;  Exchange  Teleg.  Co. 
V.  Central  News  [1897]  2  Ch.  48,  66 
L.  J.  Ch.  N.  S.  672,  76  L.  T.  N.  S. 
591,  45  Week.  Rep.  595;  Peabody  v. 
Norfolk,  98  Mass.  452,  96  Aifl.  Dec. 
664;  F.  W.  Dodge  Co.  v.  Construc- 
tion Information  Co.  183  Mass.  62, 
60  L.R.A.  810,  97  Am.  St.  Rep.  412, 
66  N.  E.  204;  Board  nt  Tzade  v. 
Hadden-Krull  Co.  (C.  C.)  109  Fed. 
705;  National  Teleg.  News  Co.  v. 
Western  U.  Teleg.  Co.  60  L.R.A. 
805,  56  C.  C.  A.  198,  119  Fed.  294; 
Illinois  Commission  Co.  v.  Cleveland 
Teleg.  Co.  56  C.  C.  A.  205,  119  Fed. 
301;  Board  of  Trade  v.  Christie 
Grain  &  Stock  Co.  198  U.  S.  236, 
49  L.  ed.  1031,  25  Sup,  Ct.  Rep.  637 ; . 
Board  of  Trade  v,  Cella  Commis- 
sion Co,  76  C,  C.  A.  28,  145  Fed.  28 ; 
Board  of  Trade  v.  Tucker,  137  C,  C, 
A.  255,  221  Fed.  305 ;  Hunt  v.  New 
York  Cotton  Exch.  205  U.  S.  333,  51 
L,  ed.  825,  27  Sup,  Ct,  Rep,  529.  In 
every  one  of  these  cases  the  court 
found  that  the  defendant-  got  the 
news  or  the  quotations  surrepti- 
tiously, and  enjoined  him  for  that 
reason.  They  abundantly  support 
an  injunction  on  the  first  grounds 
mentioned  in  the  opinion  of  the 
court. 

But  iS  the  distributer  publishes, 
to  use  a  word  in  this  connection 
which  I  think  has  been  unreasonably 
criticized,  or  abandons  or  dedicates 
or  communicates  his  information  to 
the  world,  his  right  of  property  in 
his  information  and  his  right  to  be 
protected  against  the  use  of  it  is 
gone.     The  Supreme  Court  in  the 
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Christie  Case,  supra,  198  U.  S.  250, 
49L.ed.  1031,  25  Sup.  Ct.  Rep.  637, 
likened  property  in  news  to  proper- 
ly in  trade  secrets.  The  two  are 
strikingly  similar.  The  owner  of  a 
trade  secret  w;ill  be  given  protection 
against  any  breach  of  confidence  in 
respect  to  it  by  his  employees  and 
against  any  dishonest  discovery  of 
it  by  third  parties.  If,  however,  he 
communicates  the  secret  to  another 
without  condition,  or  if  anyone  by 
fais  own  efforts,  for  instfuice,  by 
analysis  of  a  secret  compound, 
learns  how  it  is  made,  such  person 
may  use  it  without  any  accountabil- 
ity to  the  original  discoverer.  That 
the  discoverer  spent  much  time  and 
money  in  discovering  the  secret 
would  not  be  regarded  as  a  reason 
why  such  persons,  learning  it  hon- 
estly, should  not  makS  use  of  it. 

In  this  case  the  complainant  fur- 
nishes news  to  its  members  for  the 
express  purpose  of  their  putting  it 
on  their  bulletin  boards  and  issuing 
it  to  the  public  in  their  newspapers. 
This  is  what  they  live  on.  After 
this  it  seems  to  me  pure  fiction  to 
say  that  any  property  in  the  dis- 
tributer survives.  Everything  in 
the  nature  of  a  confidence  about  the 
communication  has  ceased.  That 
the  rotation  of  the  earth  is  slower 


than  the  electnc  current  is  a  physi- 
cal fact  the  complaftaant  must 
reckon  with  in  doing  its  business. 
That  news  dedicated  to  the  public 
with  the  complainant's  consent  by 
the  morning  newspapers  in  New 
York  can  be  telegraphed  in  time  to 
appear  in  the  morning  newspapers 
of  San  Francisco  cannot  qualify  the 
legal  effect  of  the  dedication. 

There  being  not  the  least  evidence 
of  anything  fraudulent  or  under- 
handed in  this  method  of  obtaining 
news,  I  think  the  injunction  should 
be  denied. 

Affirmed  by  the  Supreme  Court  of 
the  United  .States,  December  23, 
1918,  in  (U.  S.  Adv.  Ops.  1918-19, 
p.  79),  248  U.  S.  216,  63  L.  ed.  — , 
ante,  293,  39  Sup.  Gt.  Rep.  68. 

MOTB. 

In  view  of  the  widespread  interest 
in  the  reported  case  (Associated 
Press  v.  International  News  Service,' 
ante,  317),  it  has  been  deemed  advisa- 
ble to  publish  the  opinions  of  the  Cir- 
cuit Court  of  Appeals  for  comparison 
with  the  opinions  of  the  United  States 
Supreme  Court  (International  News 
Service  v.  Associated  Press,  ante,  293) 
in  the  same  case,  afiirming  the  decision 
of  the  former  court. 


THOMAS  T.  SIDELINKER 

V. 

YORK  SHORE  WATER  COMPANY. 

Maine  Supreme  Judicial  Court  —  December  IS,  191S, 
(_  Me.  — ,  105  Atl.  122.) 

Eminent  domain  —  wrongful  exercise  —  liability. 

1.  The  attempt  by  a  public  service  corporatibn  to  exercise  its  right  of 
eminent  domain  for  a  private  purpose  under  the  guise  of  a  public  one 
renders  it  liable  in  tort  to  one  injured  thereby,  although  there  is  no  inter- 
ference with  the  phsrsical  possession  of  the  property. 

[See  note  on  this  question  beginning  on  page  331.] 


Eainait  dmnain  —  right  to  aband<m 
proceedings^ 

2.  A  corporation  lawfully  exercis- 
ing its  right  of  eminent  domain  may, 
prior  to  the-determination  of  damages, 
abandon  its  attempt  to  take  a  particu- 


lar parcel  of  property,  since  the  rights 
of  the  parties  have  not  become  re- 
ciprocally vested. 

Same  —  delay  —  liability  for  dam- 
ages. 
8.  Undue  and  unreasonable  delay  or 
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other  misconduct  on  the  part  of  one 
seeking  to  exercise  the  right  of  emi- 
nent domain  may  render  him  liable  in 
damages  upon  abandonment  of  his 
proceedings. 
Judgment  —  consent  —  effect. 

4.  A  consent  decree  without  hear- 
ing estops  the  parties  from  denying 
the  facts  which  it  purports  to  estab- 
lish. 

Tort  r—  wrongfully  asserting  title  to 
property. 

5.  An  individual  who,  without  mal- 
ice, wrongfully  asserts  and  presses  by 
suit,  or  otherwise,  a  claim  to  property 
of  another,  is  not  guilty  of  tort,  if  he 
does  not  physically  interfere  with 
such  property  or  its  possession. 
Damages  —  rule  for  cmnputing. 

6.  The  rule  for  computing  damages 
is  that  plaintiff  shall  be  made  whole. 


Eminent  domain  —  right  to  suspend 
operations  on  property. 

7.  An  owner  of  timber  land  is  justi- 
fied in  suspending  operations  for  re- 
moving the  timber  from  the  property 
when  a  corporation  vested  with  right 
of  eminent  domain  filep  notice  in  the 
proper  form,  and  in  the  proper  office, 
that  it  has  taken  his  land  for  a  pui>lic 
use. 

Damages  —  wrongful  exercise  of  right 
of  eminent  domain. 

8.  The  damages  to  be  awarded  for 
wrongful  interference,  by  an  attempt- 
ed exercise  of  the  right  of  eminent  do- 
main, with  lumbering  operations  on 
real  estate,  may  include  the  advanced 
taxes  paid  because  of  inability  to  get 
the  timber  off  the  property,  and  the 
loss  caused  by  sacrifice  of  prepara- 
tion made  for  stripping  the  land. 


Report  by  the  Supreme  Judicial  Court  for  York  C&unty  for  the  determi- 
nation by  the  Law  Court  of  an  action  brought  to  enjoin  defendant  from 
taking  plaintiff's  timber  land  by  eminent  domain.    Judgment  for  pUUntiff. 

The  facts  are  stated  in  the  opinion  of  the  court. 


'  Mr.  E.  P.  Spinney,  for  plaintiff: 

Defendant  cannot  escape  liability 
for  damages  by  filing  its  abandonment 
proceedings. 

York  Shore  Water  Ck>.  v.  Card.  116 
Me.  483, 102  Atl.  321,  Ann.  Cas.  1918D, 
945;  16  Cyc.  942;  Clarke  v.  Manches- 
ter, "56  N.  H.  502;  Van  Valken burgh 
v.  Milwaukee,  43  Wis.  674. 

Messrs.  Ralph  W.  Hawkes  and 
Josiah  Chase  for  defendant. 

Deasy,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  corporation,  hav- 
ing by  legislative  grant  the  right 
of  eminent  domain,  attempted  to 
condemn  and  take  timber  owned  by 
the  plaintiff.  A  notice  of  taking 
and  later  a  petition  for  assessment 
of  damages  were  filed,  as  provided 
by  its  charter.  The  damages  were 
not  determined.  Before  the  time 
set  for  hearing  the  plaintiff  ap- 
plied to  this  court,  sitting  in  equi- 
ty, for  an  injunction  on  the  ground 
that  the  proposed  taking  was  for 
private  purposes.  A  bond  was  filed 
and  temporary  injunction  granted. 

Another  suit  in  equity,  brought 
against  the  same  defendant  by 
Samuel  M.  Bowden,  was  pending  at 
the    same    time,    involving    other 


lands  which  the  defendant  was  at- 
tempting to  condemn  and  take.  The 
Bowden  Case  was  reported  to  the 
law  court,  and  in  the  opinion  (114 
Me.  150,  95  Atl.  779)  the  purpose 
of  taking  in  that  case  was  held  to  be 
a  private  purpose.  On  this  ground 
the  bill  was  sustained,  and  a  per- 
manent injunction  ordered  issued. 

After  the  decision  in  the  above 
case  was  announced,  defendant 
abandoned  its  attempt  to  take  the 
plaintifTs  (Sidelinker's)  land,  and 
filed  with  the  county  commissioners 
and  gave  to  the  plaintiff  notices  of 
such  abandonment.  Later  the 
plaintiff's  bill  was  sustained  without 
hearing,  and  the  injunction  made 
permanent.  It  seems  to  be  conced- 
ed that  there  was  an  agreement  be- 
tween the  parties  to  the  pending 
suit  that  it  should  abide  the  result 
of  the  Bowden  Case.  In  the  mean- 
time the  plaintiff,  who  had,  at  the 
time  the  notice  of  taking  was  filed, 
planned  and  prepared  to  operate  his 
land,  suspended  such  operation  un- 
til after  the  defendant's  abandon- 
ment. 

The  plaintiff  brings  this  action  of 
tort,  alleging  that  by  the  defend- 
ant's acts  above  outlined   he  has 
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been  'hindered  and  prevented  from 
operating  said  described  timber 
land."  There  is  no  proof  and  no  al- 
legation that  the  defendant  entered 
upon  the  plaintiff's  land,  or  in  any 
•way  interfered  with  the  plaintiff's 
possession  of  the  same,  other  than 
by  filing  notice  of  taking  and  peti- 
tion for  assessment  of  damages  as 
above  stated. 

The  acts  complained  of,  as  above 
ootiined,  stated  in  chronological 
sequence,  are  as  follows: 

July  12,  1913.— Bowden  equity 
suit  begun. 

September  26, 19IS.— Notice  filed 
by  the  defendant  in  the  office  of  the 
county  commissioners  of  York  coun- 
ty, setting:  forth  that  the  defendant 
"has  taken  and  hereby  does  take" 
the  plaintiff's  laad  involved  in  this 
suit 

September  27,  1913.— Letter 
written  by  the  defendant's  attorney 
to  the  plaintiff,  inclosing  copy  of  no- 
tice, and  saying :  "Under  the  charter 
of  the  York  Shore  Water  Company 
the  filing  of  the  paper  of  which  the 
inclosed  copy  is  an  exact  duplicate 
constitutes  a  taking  of  your  land 
and  timber  for  all  purposes,  sub- 
ject to  their  paying  the  fair  value 
for  the  same." 

November,  1918.— Petition  filed 
by  the  defendant  with  the  county 
commissioners  of  York  county, 
praying  for  determination  of  com- 
pensation. 

December  8, 1913.— Plaintiff's  bill 
against  defendant,  praying  for  in- 
junction, filed,  and  subpoena  issued. 
Temporary  injunction  granted,  up- 
on filing  bond. 

November  24,  1915. — Rescript 
from  law  court  having  been  received, 
Bowden  bill  sustain^,  and  writ  of 
permanent  injtmction  ordered  to  is- 
sue. 

January,  .1916. — ^Notice  of  aban- 
donment by  defendant  given  to 
plaintifif ,  and  filed  with  county  com- 
missioners. 

January  23,  1916.— Plaintiff's 
(Sidelinker's)  bill  sustained,  and 
perpetual  injunction  ordered  to  is- 
sue. 

In  the  meantime,  from  the  au- 
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tumn  of  1913  until  the  autumn  of 
1916,  the  plaintiff  suspended  opera- 
tion on  his  land  described  in  th^  con- 
demnation proceedings.  The  plain- 
tiff says  this  suspension  was  by  rea- 
son of  the  defendant's  attempted 
taking  of  the  land. 

The  essence  of  the  plaintiff's  case 
is  the  charge  that  the  attempted 
condemnation,  while  professedly  for 
public,  was  in  truth  and  in  fact  for 
private,  purposes. 

Granting   a   lawful   taking,    the 
abandonment     was  j.„,„^„^  ao»«iB 
warranted,    for    at  — ricbt  to 
its    date,    damages  ;*:S^l«nw. 
not  havmg  been  de- 
termined, the  rights  of  the  parties 
had  not  become  reciprocally  vested. 
Furbish  v.  Kennebec  County,  93  Me. 
117,  44  Atl.  364. 

The  abandonment  before  deter- 
mination of  compensation  of  prop- 
erty properly  taken  for  public  pur- 
poses does  not  ordinarily  cause  lia- 
bility. Damages  suffered  by  the- 
landowner  are  in  such  case  incident 
to  the  ownership  of  property. 

It  has  been  held,  however,  that 
undue  and  unreasonable  delay  or 
other  misconduct  in  the  proceedings 
will  render  the  cor-  s,„e-iiei«y 
poration   liable   for  -liability  tor 
damages.      Winkel-  •»■—«»•• 
man  v.  Chicago,  213  111.  360,  72  N. 
E.  1066;  Cushman  v.  Smith,  34  Me. 
247. 

What  the  plaintiff  in  this  case 
complains  of  is  not  delay  or  miscon- 
duct in  a  condemnation  proceeding 
lawfully  initiated,  but  the  wrongful 
beginning  of  such  proceeding.  His 
complaint  is  that  the  defendant, 
having  power  to  take  his  land  for 
public  purposes,  proceeded  by  legal 
formalities  to  take  it  for  illegal  pur- 
poses. 

The  attempted  taking  was,  as 
stated  in  the  notice,  for  "the  protec- 
tion of  the  water  of  Chase's  pond." 
There  is  no  testimony  in  this  case 
showing  the  situation  of  the  plain- 
tiff's land  with  reference  to  the 
pond.  But  prior  to  the  beginning 
of  this  action  a  suit  in  equity  was 
begun  by  the  plaintiff  against  the 
defendant,  praying  that  it  be  en- 
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joined  from  proceeding  with  its  con- 
demnation for  the  reason  that  the 
purpose  was  private ;  the  very- 
ground  upon  which  this  case  rests. 
An  answer  and  replication  were 
filed,  and  a  decree  obtained,  sustain- 
ing the  bill  and  directing  that  the 
temporary  injunction  be  made  per- 
manent. 

This  decree,  although  granted  ap- 
parently by  consent  without  actual 
hearing,  estops  the  defendant  from 
jadKm«nt-  denying  in  the  pres- 

conaent-  ent   case   that   the 

*  ***•  taking  was  for  pri- 

vate purposes.  Corey  v.  Independ- 
ent Ice  Co.  106  Me.  485, 76  Atl.  930 ; 
Wilson  V.  Lacroix,  111  Me.  324,  89 
Atl.  69. 

This  brings  us  to  the  main  issue. 
Did  the  filing  by  the  defendant  in 
the  county  commissioners'  court  of 
a  notice  of  taking,  stating  that  the 
defendant  "has  taken  and  hereby 
does  take"  the  plaintiff's  land,  such 
act  being  ostensibly  for  a  public  and 
lawful  purpose,  but  really  for  a  pri- 
vate and  unauthorized  purpose,  ren- 
der the  defendant  liable  in  this  ac- 
tion of  tort? 

A  private  individual,  enjoying  no 
special  privileges,  who,  without 
malice,  wrongfully  asserts,  and 
presses,  by  suit  or  otherwise,  a 
claim  to  the  prop- 
]Sii^-SSJ?S-.«  erty  of  another, 
propertr-  provided  he  do  not 

physically  interfere 
with  such  property  or  its  possession, 
is  not,  under  the  common  law,  guilty 
of  tort. 

But  .a  different  and  stricter  rule 
should  be  applied  to  a  corporation 
armed  with  the  right  of  eminent 
domain. 

Authority  in  some  measure  deter- 
mines accountability.  Responsibil- 
ity is  a  corollary  of  power.  Privilege 
and  duty  grow  on  the  same  stem. 

The  high  standard  demanded  in 
the  conduct  of  trustees,  the  rule  of 
trespass  ab  initio  applied  in  the  case 
of  public  officers,  and  the  extraor- 
dinary degree  of  care  required  of 
common  carriers,  are  some  of  many 
illustrations  of  the  broad  application 


of  this  principle.  The  defendant 
was  intrusted  by  the  state  with  the 
power  of  taking  private  property  by 
eminent  domain.  This  power  is  an 
attribute  of  sovereignty.  Its  posses- 
sion is  a  privilege  of  high  import. 
While  nothing  in  this  case  shows 
that  it  was  so  used  by  this  defend- 
ant, it  may  be  made  an  instrument 
of  oppression.  Its  exercise  should 
be  sedulously  guarded.  Atonement 
should  be  made  for  its  abuse. 

While  counsel  have  not  cited,  nor 
have  we  discovered,  any  authority 
directly  in  point,  we  hold  that,  when 
this  defendant' filed  in  the  office  of 
the  county  commis-  „   . 
sioners  its  notice  of  .^ronvtai  - 
taking    the    plain-' S^',-^;^ 
tiff's   land,   stating 
therein  that  it  "ha^  taken  and  here- 
by does  take"  such' land,  professedly 
for  public,  but  in  fact  for  private, 
purposes,  and  also  filed  its  petition 
for  determination  of  damages,   it 
committed  an  act  tortious  as  to  the 
plaintiff,  notwithstanding  it  did  not 
by   any  physical  means   interfere 
with  the  plaintiff's  possession. 

In  determining  the  amount  of 
damage,  the  rule  in  this  case,  as  in 
all  cases,  is  that  the 
plaintiff  should  be  g,V^^;;:«-S. 
made  whole.  He 
should  have  actual,  but  not  specula- 
tive, damages.  The  plaintiff  claims 
that  his  damages  were  enhanced  by 
reason  of  a  contract  that  he  had 
made  to  sell  the  lumber  on  the  lot. 
The  evidence  does  not  satisfy  us  that 
his  legal  damages  were  affected  by 
this  circumstance.  On  the  other 
hand,  the  weight  of  evidence  is 
clearly  opposed  to  the  defendant's 
contention  that  the  growth  wholly 
offsets  the  loss. 

The  plaintiff  shows  that  the  cost 
of  operation  increased  considerably 
during  the  suspension.  But  it  also 
appears  that  the  market  value  of 
lumber  increased  in  about  the  same 
proportion. 

We  find  that  the  plaintiff  was  jus- 
tified in  suspending  his  lumbering 
operation.  A  corporation  vested 
with  the  right  of  eminent  domain 
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having  filed  notice  in  proper  form 
and  in  the  proper 
oflice  that  it  had 
taken  his  land,  he 
rightly  determined 
to  submit  until,  by 
orderly  leg^  procedure,  the  rights 
of  the  parties  could  be  settled. 

But  on  November  24,  1915,  the 
Bowden  Case  was  decided  by  the  law 
court.  We  are  not  convinced  that 
the  continued  suspension  after  this 
time  was  due  to  the  defendant's 
acts. 

From  September  25,  1913,  to  No- 
vember 24,  1915,  the  plaintiff  sus- 
pended his  lumbering  operation,  and 
was  justified  in  so  doing  by  reason 
of  the  defendant's  attempted  con- 
demnation. 

The  plaintiff  was  deprived  of  the 
use  of  his  land  for  a  period  of  about 
two  years  and  two  months.  He  paid 
two  years'  taxes, 
which  presumably 
would  have  been 
much  less  if  he  had 
stripped  the  land  in 
1914.  He  suffered  s<mie  damages 
caused  by  sacrifice  of  his  preparation 
itst  (floating  in  that  year. 

Upon  an  the  evidence,  without  ex- 
tencbtg  this  opinion  by  further  an- 
alysis or  comment,  we  think  that  the 
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plaintiff  will  be  made  whole  if  he  is 
awarded  damages  in  the  sum  of 
$600. 

Judgment  for  the  plaintiff  for 
$600. 

NOTE. 

While  a  search  has  failed  to  disclose 
any  instance  other  than  the  reported 
case  (SiDELINKER  v.  YOEK  SHORE  WA- 
TER Co.  ante,  327) ,  in  which  it  has  been 
sought  to  hold  a  corporation  liable  for 
an  attempt  to  use  the  power  of  em- 
inent domain  for  private  purposes,  the 
case  is  one  of  novelty  in  the  applica- 
tion, rather  than  in  the  principle  in- 
volved. It  may  be  considered  as  an 
illustration  of  the  principle,  of  diverse 
application,  that  one  who  wrongfully 
attempts  to  exercise  an  existing  right 
is  liable  for  the  damages  occasioned 
thereby.  Here,  although  there  was  a 
right  in  the  defendant  to  condemn 
property  for  public  purposes,  it  ex- 
ceeded such  right  when  it  attempted 
to  exercise  it  for  a  private  purpose. 
And  since  the  existence  of"  a  right  in 
one  who  interferes  with  the  business 
of  another  must  unite  with  good  faith 
in  its  exeieise  in  order  to  constitute 
justification,  it  is  not  enough  that  tbe 
corporation  may  have  acted  in  good 
faith. 


W.  B.  CRUMP,  Plff.  in  Err., 

V. 

JOHN  R.  GUYER  et  aL 

Oldahoma  Supreme  Court— Feh.  H0,  1919, 
(—  OkU.  — ,  167  Pac.  321.) 

Attorney  and  client  —  lien  —  compromise  of  suit. 

1.  Where  an  attorney  files  a  lien  claim  for  his  fee,  as  provided  by  statute, 
and  the  case  is,  without  his  knowledge  or  consent,  compromised  and  dis- 
missed by  his  client  before  a  trial  and  judgment  are  had,  he  may  sue 
the  party  who  settled  with  his  client  for  the  amount  of  his  fee,  and"  on  a 
hearing  in  that  case  present  the  facts  essential  to  establish  the  merits  of 
the  case  in'  which  he  was  employed;  and  if  his  client  should  have  pre- 
vafled  in  that  action,  then  he  is  entitled  to  recover  in  his  action  the  amount 
of  his  lien  claim.  But  if  his  client  had  no  rights,  then  his  cause  of  action 
must  fail. 

[See  note  on  this  question  beginning  on  page  337.] 

Headnotes  by  Bbett,  C. 


Digitized  by 


Google 


332 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.LJt. 


Constitutional  law  —  vested  rights. 

2.  A  "vested  right"  is  the  power  to 
do  certain  actions  or  possess  certain 
things  lawfully,  and  is  substantially  a 
property  right,  and  may  be  created 
either  by  common  law,  by  statute,  or 
by  contract.  And  when  it  has  been 
once  created,  and  has  become  absolute. 


it  is  protected  from  the  invasion,  of  the 
legislature  by  those  provisions  in  the 
Constitution  which  apply  to  such 
rights.  And  a  failure  to  exercise  a 
vested  right  before  the  passage  of  a 
subsequent  statute  which  seeks  to  de- 
vest it,  in  no  way  affects  or  lessens 
that  right. 


Error  to  the  District  Court  for  Garvin  County  to  review  a  judgment  in 
favor  of  plaintiffs  in  an  action  brought  to  enforce  an  attorneys'  lien.  Re- 
versed. 

The  facts  are  stated  in  the  Conunissioner's  opinion. 


Mr.  J.  T.  Wheeler,  for  plaintiff  in 
error: 

When  Irene  C.  Stewart  married  in 
1908,  she  acquired  a  right  not  pos- 
sessed theretofore;  to  wit,  the  prop- 
erty right  to  sell  her  lands.  This  right 
was  acquired  by  accepting  the  pro- 
visions and  meeting  .the  requirements 
of  the  law  then  in  force.  Such  right 
became  a  valuable  one, — a  vested  right, 
— which  could  not  be  taken  away  with- 
out due  process  of  law. 

Steinfeld  v.  Nielsen,  16  Ariz.  424, 
139  Pac.  879;  Marshall  v.  KJng,  24 
Miss.  85;  Qalder  v.  Bull,  3  Dall.  386,  1 
L.  ed.  648;  Gladney  v.  Snydor,  172  Mo. 
318,  60  L.R.A.  880,  95  Am.  St.  Rep. 
517,  72  S.  W.  554;  Reade  v.  deLea,  14 
N.  M.  464,  95  Pac.  131;  Leete  v.  State 
Bank,  116  Mo.  184,  21  S.  W.  788; 
Perry,  Tr.  §  787;  Bruce  v.  Strickland, 
81  N.  C.  267;  Gilmore  v.  Bright,  101 
N.  C.  382,  7  S.  E.  751 ;  Tufts  v.  Tufts, 
8  Utah,  142,  16  L.R.A.  482,  30  Pac. 
309;  Chicago  &  W.  I.  R.  Co.  v.  Engle- 
wood  Connecting  R.  Co.  115  111.  375,  56 
Am.  Rep.  173,  4  N.  E.  246;  Wynehamer 
V.  People,  13  N.  Y.  378;  Rigney  v.  Chi- 
cago, 102  111.  64;  People  v.  Havnor,  149 
N.  Y.  195,  31  L.R.A.  689,  52  Am.  St. 
Rep.  707,  43  N.  E.  541;  Lewis,  Em. 
Dom.  §  54;  State  v.  Julow,  129  Mo.  163, 
29  L.R.A.  257,  50  Am.  St.  Rep.  443,  31 
S.  W.  781 ;  State  v.  Goodwill,  33  W.  Va. 
179,  6  L.R.A.  621,  25  Am.  St.  Rep. 
863,  10  S.  E.  285;  People  ex  rel.  Man- 
hattan Sav.  Inst.  V.  Otis,  90  N.  Y.  48 ; 
8  Cyc.  1801;  2  Kent,  Com.  10;  San 
Jose  Ranch  Co.  v.  San  Jose  Land  & 
Water  Co,  126  Cal.  322,  58  Pac.  824; 
Kalloch  V.  Superior  Ct.  56  Cal.  229; 
Ahern  v.  Dubuque  Lead  &  Level  Min. 
Co.  48  Iowa,  140,  6  Mor.  Min.  Rep. 
144;  Ex  parte  Grace,  12  Iowa,  208,  79 
Am.  Dec.  529 ;  Kansas  P.  R.  Co.  v.  Dun- 
meyer,  19  Kan.  539;  Gamett  v.  Jen- 
nings, 19  Ky.  L.  Rep.  1712,  44  S.  W. 
382;  Jones  v.  Robbins,  8  Gray,  329; 
Crane  v.  Waldron,  133  Mich.  73,  94  N. 


W.  593;  State  ex  rel.  Warfield  v.  Becht, 
23  Minn.  411;  Beaupre  v.  Hoerr,  13 
Minn.  366,  Gil.  339;  Baker  v.  Kelley. 
11  Minn.  480,  Gil.  368;  Hulett  v.  Mis- 
souri, K.  &  T.  R.  Co.  145  Mo.  86,  46 
S.  W.  951 ;  Jones  v.  Yore,  142  Mo.  38, 
43  S.  W.  384;  Kansas  City  v.  Duncan, 
135  Mo.  571,  37  S.  W.  613;  Clark  v. 
Mitchell,  64  Mo.  664;  Conklin  v.  Cun- 
ningham, 7  N.  M.  456,  38  Pac  170; 
Happy  V.  Mosher,  48  N.  Y.  313;  Peo- 
ple ex  rel.  MacDonald  v.  Leubischer,  34 
App.  Div.  577,  64  N.  Y.  Supp.  869; 
People  V.  Dunn,  167  N.  Y.  528,  13  N. 
Y.  Crim.  Rep.  491,  48  L.R.A.  247,  52 
N.  E.  572;  Re  McDonald,  2  N.  Y.  Crim. 
Rep.  82;  Ex  parte  Bushnell,  9  Ohio  St. 
77 ;  Light  v.  Canadian  County  Bank,  2 
Okla.  548,  37  Pac.  1075;  Church  v. 
South  Kingstown,  22  R.  I.  381,  53 
L.R.A.  739,  48  Atl.  3;  Harbisou  v. 
Knoxville  Iron  Co.  103  Tenn.  421,  76 
Am.  St.  Rep.  682,  53  S.  W.  956,  56 
L.R.A.  816;  Re  McKee,  19  Utah,  281, 
57  Pac.  23;  Rowan  v.  State,  30  Wis. 
129,  11  Am.  Rep.  559;  Burton  v.  Plat- 
ter, 4  C.  C.  A.  95,  10  U.  S.  App.  657, 
53  Fed.  901 ;  Re  Ah  Lee,  6  Sawy.  410, 
5  Fed.  899. 

The  right  and  power  to  contract  with 
reference  to  real  estate  and  any  inter- 
est therein  are  expressly  denied  by 
statute  to  minors  under  eighteen  years 
of  age. 

Webb  V,  Harris,  32  Okla.  491,  121 
Pac.  1082,  Ann.  Cas.  1914A,  602;  F.  B. 
Collins  Invest.  Co.  v.  Beard,  46  Okla. 
310,  148  Pac.  846. 

Messrs.  B.  W.  Patterson,  Yerker  E. 
Taylor,  and  John  R.  Guyer,  for  de- 
fendants in  error: 

All  the  right  possessed  by  a  feme 
covert  to  convey  real  estate  or  to  con- 
tract with  reference  thereto  is  con- 
ferred by  statute,  and  it  is  within  the 
power  of  the  legislature  to  pass  laws 
either  granting,  restricting,  or  abridg- 
ing  such  rights. 

Todd  V.  Clapp,  118  Mass.  496;  Steph- 
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ens  V.  Cherokee  Nation,  174  U.  S. 
445,  43  L.  ed.  1041,  19  Sup.  Gt.  Rep. 
722;  Charles  River  Bridge  v.  Warren 
Bridge,  11  Pet.  420,  9  L.  ed.  773;  Sat- 
teriee  v.  Matthewson,  2  Pet.  380,  7  L. 
ed.  458;  Peck  v.  Walton,  26  Vt.  82; 
HcFadden  v.  Blocker,  8  Ind.  Terr.  224, 
58  L.RA.  894,  54  S.  W,  878;  David 
Adler  &  Sons  Clothing  Co.  v.  Corl,  155- 
Mo.  149.  55  S.  W.  1017;  Booth  v.  Illi- 
nois, 184  U.  S.  425,  46  L.  ed.  623.  22 
Sup.  Ct.  Rep.  425. 

The  right  to  sell  lands  vested  in  Irene 
C.  Stewart  when  she  first  became  en- 
titled thereto;  and  such  being  true,  she 
acquired  no  additional  right  when  she 
married. 

Stohr  V.  San  Francisco  Musical  Fund 
Soc.  82  Cal.  557,  22  Pac  1125;  Tuo- 
loune  Redemption  Co.  v.  Sedgwick,  16 
CaL515;  40  Cyc.  199. 

The  legislature  intended  the  Act  of 
1909  to  apply  to  rights  existing  at  the 
time  the  act  took  effect,  and  has  the 
authority  to  establish,  change,  limit,  or 
ext«id  the  time  within  which  such 
rights  may  be  asserted. 

Tuoloune  Redemption  Co.  v.  Sedg- 
wick, 15  Cal.  616;  Snider  v.  Brown, 
—  Tenn.  — ,  48  S.  W.  377;  Daggs  v. 
Orient  Ins.  Co.  136  Mo.  382,  35  L.R.A. 
227,  38  S.  W.  85;  Tipton  v.  Smythe,  78 
Ark.  392,  7  L.R.A.(N.S.)  714,  115  Am. 
St.  Rep.  44,  94  S.  W.  678,  8  Ann.  Cag. 
521;  Terry  v.  Anderson,  95  U.  S.  628, 
24  L.\ed.  365;  Koshkonong  v.  Burton, 
104  U.  S.  668,  26  L.  ed.  886;  Vance  v. 
Vance,  108  U.  S.  514,  27  L.  ed.  808,  2 
Sup.  Ct  Rep.  854;  Cooley,  Const.  Lim. 
7tii  ed.  523;  2  Tiedeman,  State  &  Fed- 
eral Control  of  Persons  &  Property, 
645. 

Messrs.  Gray  &  McVay  also  for  de- 
fendants in  error. 

Brett,  C,  filed  the  following  opin- 
ion: 

This  action  was  brought  to  re- 
cover on  an  attomeya'.  lien.  The 
material  facts  are  that  one  Irene 
Stewart  inherited  a  tract  of  real 
estate  from  her  mother.  She  was 
a  minor.  On  December  28,  1908, 
she  married,  and  the  Law  of  1897 
(Laws  1897,  chap.  8,  §  1),  which  is 
§  877,  Wilson's  Revised  &  Anno- 
tated Statutes  of  1903,  provided 
that  "all  male  persons  of  the  age  of 
twenty-one  years,  and  all  females  of 
the  age  of  eighteen  years,  and  all 
persons  who  have  been  legally  mar- 
ried of  whatever  age,  and  all  cor- 
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porations  to  the  extent  authorized 
by  law,  may  take  title  to,  hold,  mort- 
gage, convey  or  make  any  contract 
relating  to  real  estate  or  any  inter- 
est therein." 

Acting  under  the  authority  of  this 
statute,  on  August  14,  1909,  she,  as 
a  married  woman,  though  a  minor, 
.  conveyed  this  real  estate  to  W.  B. 
Crump,  the  plaintiff  in  error;  but 
the  Act  of  March  5,  1909,  had  at 
that  time  become  operative,  and 
that  act  limited  the  real  estate  that 
a  married  minor  might  convey  to 
real  estate  "acquired  after  mar- 
riage." Sess.  Laws  1909,  p.  166. 
Irene  Stewart,  subsequent  to  the 
sale  of  this  real  estate,  filed  suit  to 
cancel  the  deed  and  recover  the 
property,  solely  on  the  ground  that 
she  was  a  minor  at  the  time  she  ex- 
ecuted the  deed  and  conveyed  same 
to  Crump.  She  does  not  offer  to  re- 
turn the  amount  of  the  purchase 
price,  but  pleads  that  she  has  not 
got  it,  and  cannot  return  it.  She 
employed  John  R.  Guyer  and  Yerker 
E.  Taylor,  the  defendants  in  error, 
plaintiffs  below,  to  bring  the  action 
to  cancel  her  deed,  and  contracted 
to  give  them  half  of  the  recovery 
as  their  fee  for  representing  her  in 
the  suit  to  cancel  the  deed.  They 
filed  a  lien  claim  as  provided  by  stat- 
ute. Later  on  Irene  Stewart  settled 
with  Crump,  in  the  absence  of  her 
attorneys,  for  a  nominal  sum,  and. 
dismissed  the  action.  And  the  de- 
fendants in  error,  Guyer  and  Tay- 
lor, as  plaintiffs  below,  sued  Crump 
for  $2,000,  which  was  alleged  to  be 
one  half  of  the  reasonable  value  of 
the  premises,  and  sought  to  impress 
a  lien  upon  the  real  estate  to  secure 
the  pasrment  thereof.  The  defend- 
ant. Crump,  answered,  and,  among 
other  things,  pleaded  the  validity  of 
his  deed  from  Irene  Stewart;  that 
she  was  a  married  woman  at  the 
time  of  the  execution  of  the  same, 
and  by  virtue  of  the  Statutes  of 
1897  had  authority  to  convey  said 
real  estate;  also  that  no  tender  of 
the  purchase  price  had  been  made; 
that  at  the  time  of  executing  the 
deed  to  him  she  represented  herself 
to  be  of  age;  that  she  had  the  ap- 
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pearance  of  a  woman  of  eighteen 
years  of  age,  and  that  he  relied  upon 
said  representations  as  to  her  age; 
that  no  trial  had  ever  been  had  in 
the  action  to  cancel,  and  no* judg- 
ment rendered  in  said  caase,  and 
that  the  plaintiffs  were  not  entitled 
to  recover,  etc.  The  cause  was  tried 
largely  upon  an  agreed  statement  of 
facts,  in  which  it  was  agreed, 
among  other  things,  that  Irene 
Stewart  was  legally  married  Decem- 
ber 28,  1908,  and  on  August  14, 
1909,  she  and  her  husband  joined  in 
a  deed  conveying  the  real  estate  to 
W.  B.  Crump  for  a  consideration  of 
$2,100,  which  was  actually  received, 
and  that  Crump  had  since  said  date 
been  in  possession  of  said  premises ; 
that  at  the  time  of  executing  the 
deed  Irene  Stewart  was  under  the 
age  of  eighteen ;  that  Irene  Stewart 
entered  into  a  written  contract  with 
her  attorney,  John  R.  Guyer,  for 
half  he  recovered  as  his  fee;  that 
suit  was  filed,  and  a  lien  claimed  for 
50  per  cent  of  the  recovery;  that 
Crump,  after  she  attained  her  ma- 
jority, procured  a  deed  to  the  land 
from  Irene  Stewart  for  $165,  dur- 
ing the  pendency  of  this  action,  and 
without  the  knowledge  or  consent  of 
her  attorneys;  that  the  reasonable 
value  of  the  premises  was  $2,895.40, 
and  the  total  rental  value  $159.50; 
that  no  fee  had  ever  been  paid  the 
attomejrs  of  Irene  Stewart.  The 
cause  was  tried  to  the  court,  and  re- 
sulted in  a  judgment  in  favor  of 
plaintiffs,  the  attorneys  of  Irene 
Stewart,  for  $1,494.20,  and  the  de- 
fendant. Crump,  appeals  from  this 
judgment. 

There  are  several  questions  raised 
by  this  appeal;  but  the  most  vital 
question,  as  we  view  the  case,  is 
whether  the  deed  from  Irene  Stew- 
art to  Crump  was  valid  and  binding 
or  was  voidable. 

The  statute  creating  an  attorneys' 
lien  is  §  2*76,  Snyder's  Compiled 
Laws  1909,  and  §  277  provides  that, 
in  a  suit  to  enforce  this  lien,  "such 
attorney  may  present,  upon  the 
hearing,  the  facts  essential  to  es- 
tablish the  merits  of  the  cause  in 
which  he  was  employed,"  as  in  the 


trial  of  this  action  was  done.  And 
it  is  admitted  that  the  right  of  the 
plaintiffs  to  recover  in  this  action 
depends  upon  Irene  Stewart's  right 
to  cancel  the  deed  in  the  action  in 
which  the  plaintiffs  were  employed. 
If  in  that  faction  she  was  entitled  to 
cancel  the  deed  to  Crump,  and  re- 
cover the  property,  there  is  no  ques- 
tion but  her  attom^s  were  entitled 
to  recover  in  this  action  for  50  per 
cent  of  the  agreed  value  of  the 
farm;  but  if  she  had  no  rights  in 
that  action,  then 
her  attorneys  could  5u "«"-5Te"-* 
recover  nothing  in  52JJ"'""""'  •' 
this  action.  They 
must  stand  or  fall  in  this  suit  with 
her  right  to  cancel  the  deed  in  the 
suit  they  filed  for  her  for  that  pur- 
pose. And  this  controversy,  there- 
fore, narrows  Itself  down  to  the 
rights  of  Irene  Stewart -in  the  ac- 
tion to  cancel  the  deed. 

The  plaintiff  in  error,  defendant 
below,  maintains :  First,  that  when 
she  married  in  December,  1908,  the 
Statute  of  1897  then  and  there  con- 
ferred upon  her  the  right  to  sell 
and  convey  this  real  estate,  and  that 
this  right  to  sell  and  convey  was  a 
"vested  right,"  which  the  subse- 
quent act  of  the  legislature  could  not 
destroy  or  impair.  The  defendants 
in  error  maintain  that  this  was  only 
a  power  granted  her  by  the  Act  of 
1897,  and  that  the  legislature  had 
the  right  to,-  and  did,  "take  it  away 
before  she  exercised  it.  If  this  was 
a  "vested  right"  the  authorities  are 
both  clear  and  strong  to  the  effect 
that  it  could  not  be  destroyed  or  im- 
paired, except  by  "due  process  of 
law."  Then  the  first  question  for 
us  to  determine  is.  Was  the  right 
to  convey,  conferred  on  Irene  Stew- 
art by  the  Act  of  1897,  a  mere  "stat- 
utory privilege"  or  a  "vested 
right  ?"  Words  &  Phrases,  2d  Series, 
vol.  4;  p.  1166,  in  defining  vested 
.  rights,  says :  "Rights  are  'vested' 
when  the  right  of  enjoyment,  pres- 
ent or  prospective,  has  become  the 
property  of  some  particular  person 
or  persons  as  a  present  interest. 
Presbytery  v.  First  Presby.  Church, 
80  N.  J.  L.  572,  78  Atl.  210." 
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Again :  "A  'vested  ri^rht'  may  be 
considered  as  the  power  to  do  cer- 
tain actions  or  to  possess  certain 
things  lawfully.  In  its  latter  aspect 
it  is  substantially  a  right  of  prop- 
erty, and  as  such  is  protected  by 
those  provisions  in  the  Constitution 
which  apply  to  such  rights." 

In  Gladney  v.  Sydnor,  172  Mo. 
318,  60  L.R.A.  880,  95  Am.  St.  Rep. 
517,  72  S.  W.  554,  the  court  says: 
"Vested  rights  may  be  created  ei- 
ther by  the  common  law,  by  statute, 
or  by  contract,  and  it  makes  no  dif- 
ference as  to  the  method  of  their 
creation;  they  are  entitled  to  the 
same  protection." 

It  cannot  be  disputed  that  when 
Irene  Stewart  married,  the  statute 
then  in  force  gave  her  the  absolute 
right  to  sell  and  convey  this  prop- 
erty. And  it  is  almost  universally 
held  that  "the  right  to  sell  and  con- 
vey is  a  property  right,"  and  one  of 
the  highest  privileges  and  dearest 
rights  connected  with  ownership. 
In  fact  it  fs  the  one  right  which 
gives  the  thing  owned  its  greatest 
value.  Rigney  v.  Chicago,  102  lU. 
64;  People  v.  Havnor,  149  N.  Y. 
195,  31  L.R.A.-689,  52  Am.  St.  Rep. 
707,  43  N.  E.  541;  Bruce  v.  Strick- 
land, 81  N.  C.  267.  And  Judge 
Story  in  Society  for  Propagation  of 
the  Gospel  v.  Wheeler,  2  Gall.  105, 
Fed,  Cas.  No.  18,156,  says:  "Upon 
principle,  every  statute  which  takes 
away  or  impairs  vested  rights  ac- 
quiied  under  existing  laws,  or 
creates  a  new  obligation,  imposes  a 
new  duty,  or  attaches  a  new  disabil- 
ity, in  respect  to  transactions  or 
considerations  already  past,  must  be 
deemed  retrospective." 

Section  54,  art*  5,  of  the  Constitu- 
tion of  Oklahoma,  among  other 
things,  provides  that  the  repeal  of  a 
statute  shall  not  "^ect  any  accrued 
right."  Under  the  Act  of  1897  did 
not  the  right  of  Irene  Stewart  to 
sell  and  convey  this  land  accrue  up- 
on her  marriage  ?  And  was  not  that 
rig^t  under  that  statute  as  absolute 
as  if  she  had  attained  her  majority? 
We  think  so.  Then,  if  that  be  true, 
there  is  no  question  that  it  was  be- 
yond the  power  of  the  legislature 
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to  impair  or  take  that  right  away 
from  her,  after  it  had  accrued,  by 
repealing  the  statute  by  which  the 
right  did  accrue  and  had  been  con- 
ferred. We  think  the  doctrine  an- 
nounced by  Judge  Story  in  Society 
for  Propagation  of  the  Gospel  v. 
Wheeler,  supra,  is  sound,  wluch  is 
to  the  effect  that  upon  principle 
every  statute  which  takes  away  or 
impairs  "vested  rights"  acquired 
under  existing  laws,  imposes  a  new 
duly,  or  attaches  a  new  disability, 
must  be  deemed  retrospective.  To 
hold  otherwise  would  leave  us 
at  sea,  and  place  it  within  the 
power  of  the  legislature  at  will 
to  disturb,  and  even  destroy,  by  sub- 
sequent legislation,  rights  which, 
had  accrued  under  existing  laws. 
The  distinction,  however,  between 
"vested  rights"  and  "statutory  priv- 
ileges" should  at  all  times  be  borne 
in  mind;  for,  as  stated  by  Judge 
Cooley :  "The  citizen  has  no  vested 
right  in  statutory  privileges  and  ex- 
emptions. Among  these  may  be 
mentioned  exemptions  from  the  per- 
formance of  public  duties  upon  ju- 
ries, or  in  the  militia,  and  the  like; 
exemptions  of  property  or  person 
from  assessment  for  the  purposes  of 
taxation;  exemptions  of  property 
from  being  seized  on  attachment  or 
execution,  or  for  the  payment  of 
taxes;  exemption  from  highway  la- 
bor, and  the  like.  All  these  rest  up- 
on reasons  of  public  policy,  and  the 
laws  are  changed  as  the  varying  cir- 
cumstances seem  to  require.  The 
state  demands  the  performance  of 
military  duty  by  those  persons  only 
who  are  within  certain  specified 
ages;  but  if^  in  the  opinion  of  the 
legislature,  the  public  exigencies 
should  demand  military  service 
from  all  other  persons  capable  of 
bearing  arms,  the  privilege  of  ex- 
emption might  be  recalled,  without 
violation  of  any  constitutional  prin- 
ciple. .  .  .  So,  a  license  to  carry 
on  a  particular  trade  for  a  specified 
period  may  be  recalled  before  the 
period  has  elapsed."  Cooley,  Const. 
Lim.  7th  ed.  p.  546. 

But,  a  "vested  right"  is  the  power 
to  perform  certain  actions  or  to  pos- 
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sess  certain  things  lawfully,  and  is 
substantially  a  property  right;  and 
con.tit-tion.1  when  it  has  been 
law— vested  once   confeiTed    or 

riaciits.  becomes       absolute 

by  contract  or  existing  laws,  it  is 
protected  from  invasion  by  the  leg- 
islature, by  those  provisions  in  the 
Constitution  which  apply  to  such 
rights.  In  State  v.  Julow,  129  Mo. 
163,  29  L.R.A.  257,  50  Am.  St. 
Rep.  443,  31  S.  W.  781,  Justice 
Sherwood,  in  discussing  this  ques- 
tion, says  that  property  is  placed 
in  the  Constitution  in  the  same 
category  with  liberty  and  life.  And 
"where  rights  of  property  are  ad- 
mitted to  exist,  the  legislature 
cannot  say  they  shall  exist  no  long- 
er;" that  if  it  were  otherwise  "the 
Constitution  would  then  mean  that 
no  person  shall  be  deprived  of  his 
property  or  rights  unless  the  legis- 
lature shall  pass  a  law  to  effectuate 
the  wrong;  and  this  would  be 
throwing  the  restraint  entirely 
away." 

And  in  Gladney  v.  Sydnor,  supra, 
it  is  held  that  "a  failure  to  exercise 
a  vested  right  before  the  passage  of 
a  s.ubsequent  statute  which  seeks  to 
devest  it  in  no  wise  affects  or  lessens 
that  right."  Presbytery  v.  First 
Presby.  Church,  80  N.  J.  L.  572,  78 
Atl.  207;  Graham  v.  Great  Falls 
Water  Power  &  Town-Site  Co.  30' 
Mont.  893,  76  Pac.  808;  Evans- 
Snider-Buel  Co.  v.  McFadden,  58 
L.R.A.  900, 44  C.  C.  A.  494, 105  Fed. 
293;  Downs  v.  Blount,  31  L.R.A. 
(N.S.)  1076,  95  C.  C.  A.  289,  170 
Fed.  15 ;  National  Bank  v.  Jones,  18 
Okla.  555,  12  L.R.A.(N.S.)  310,  91 
Pac.  191,  11  Ann.  Cas..l041;  Lohr- 
storfer  v.  Lohrstorfer,  140  Mich. 
551,  70  L.R.A.  621,  104  N.  W.  142; 
Marshall  v.  King,  24  Miss.  85. 

We  are  therefore  forced  to  the 
conclusion   that    the    1909    statute 


could  not  be  retroactive  and  take 
away  a  right  that  had  already  ac- 
crued, but  was  only  prospective; 
and  consequently  did  not  affect  the 
accrued  right  of  Irene  Stewart  to 
convey,  her  real  estate,  since  that 
right  had  accrued  to  her  under  an 
existing  law,  before  the  passage  of 
the  1909  act.  Even  where  a  legis- 
lative act  affects  only  forms  of  pro- 
cedure and  statutory  privileges,  the 
general  rule,  and  the  one  adopted  by 
this  court,  is  that  even  those  stat- 
utes are  not  retrospective,  but  must 
"be  construed  as  having  a  pros- 
pective operation  unless  the  pur- 
pose and  intention  of  the  legislature 
to  give  them  a  retrospective  effect 
is  expressly  declared  or  is  necessa- 
rily implied  from  the  language  used. 
In  every  case  of  doubt,  the  doubt 
must  be  resolved  against  the  retro- 
spective effect"  Good  v.  Keel,  29 
Okla.  325,  116  Pac.  777;  Rolater  v. 
Strain,  31  Okla.  58,  119  Pac.  992; 
Bell  V.  Bearman,  37  Okla.  645,  133 
Pac.  188. 

Since  we  have  reached  the  conclu- 
sion that  the  1909  statute  was  not 
and  could  not  be  retroactive,  and 
therefore  the  deed  of  Irene  Stewart 
to  Crump  was  valid  and  binding,  it 
inevitably  follows  that  she  could 
not  have  recovered  in  her  suit  to 
cancel  that  deed;  therefore  the  de- 
fendants in  error,  plaintiffs  below, 
cannot  prevail  in  this  suit.  Having 
reached  this  conclusion,  we  deem  it 
unnecessary,  to  consider  the  other 
questions  raised,  but  think  for  the 
reasons  above  stated  the  judgment 
should  be  reversed. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied 
May  16,  1916. 

Second  petition  for  rehearing  de- 
nied. 
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ANNOTATION. 

Merib  of  cBent's  caute  of  actioii  or  defense  as  affecting  attorney*!  lien  or  claim 
for  his  condensation  against  advene  party,  in  case  of  compromise  without 
former's  consent. 


The  weisrht  of  authority  is  to  the 
effect  that  where  the  case  is  com- 
promised without  the  attorney's  con- 
sent or  knowledfre,  the  tatter's  rights, 
as  afrainst  the  adverse  party,  depend 
entirely  upon  the  merits  of  his  client's 
cas&  In  other  words,  if  the  claim  or 
defense  is  irroundless,  he  cannot  re- 
cover; but  otherwise,  if  he  could  have 
successfully  prosecuted  or  defended 
the  ease.  The  following  cases  sup- 
port this  general  rule:  Gray  v.  Law- 
son  (1867)  86  Ga.  629;  Jones  v.  Mor- 
gaa  (1869)  39  Ga.  310,  99  Am.  Dec. 
458;  Twiggs  v.  Chambers  (1876)  66 
Ga.  279;  Coleman  v.  Ryan  (1877)  58 
6a.  132;  Rodgers  v.  Furse  (1889)  88 
Ga.  115,  9  S.  E.  669;  Swift  v.  Register 
(1895)  97  Ga.  446,  26  S.  E.  315;  Brown 
V.  Georgia,  C.  &  N.  R.  Co.  (1897)  101 
6a.  80,  28  S.  E.  684;  Atlanta  R.  &  Pow- 
er Ck>.  V.  Owens  (1904)  119  Ga.  838,,  47 
S.  E.  213;  Hall  v.  Lockerman  (1907) 
127  Ga.  687,  66  S.  E.  759;  Pickard  v. 
Yencer  (1880)  21  Hun  (N.  Y.)  408; 
McCTabe  v.  Fogg  (1880)  60  How.  Pr. 
(N.  Y.)  488;  Deutsch  v.  Webb  (1882) 
10  Abb.  N.  C.  (N.  Y.)  393,  note;  Tullis 
V.  Bushnell  (1883)  65  How.  Pr.  (N. 
Y.)  466;  Smith  v.  Baum  (1884)  67 
How.  Pr.  (N.  Y.)  267;  Whittaker  v. 
New  York  &  H.  R.  Co.  (1886)  22  Jones 
&  S.  (N.  Y.)  8;  Gallison  ft  H.  Co.  v. 
Rawak  (1889)  24  N.  Y.  S.  R.  318,  -3  N. 
Y.  Supp.  802;  Casucci  v.  Allegany  ft 
K.  R.  Co.  (1892)  65  Hun,  452,  29  Abb. 
N.  a  262,  20  N.  Y.  Supp.  843;  Gulf,  C. 
&  S.  F.  R.  Ck>.  v.  Williams  (1916)  49 
Oida.  126,  162  Pac.  896;  Whitehead  v. 
Spriggs  (1916)  —  Okla.  — ,  158  Pac. 
439;  Culver  v.  Diamond  (1917)  — 
Okla.  — ,  167  Pac.  223;  Allen  v.  Shep- 
herd (1918)  —  Okla.  — ,  169  Pac. 
1115;  Ckumf  v.  Guyer  (reported  here- 
with) ante,  331;  Smelker  v.  Chicago 
ft  N.  W.  R.  Co.  (1900)  106  Wis.  136, 
81  N.  W.  994. 

Thus,  in  Oklahoma,  under  statutes 
which  in  effect  provide  that  an  at- 
torney shall,  upon  notice,  have  a  lien 
upon  his  client's  cause  of  action  or 
2  A.L.R.— 22. 


counterclaim  which  attaches  to  .find- 
ings, judgments,  and  settlements  made 
with  the  consent  of  the  attorney,  and 
the  proceeds  thereof,  and  which  can- 
not be  affected  or  destroyed  by  any 
settlement  between  the  parties,  made 
without  the  approval  of  the  attorney; 
that  it  shall  be  lawful  to  contract  for 
a  stipulated  or  a  contingent  fee,  and 
that  the  lien  therefor  cannot  be  affect- 
ed by  a  compromise  or  settlement  be- 
tween the  parties  without  notice  to 
and  consent  of  the  attorney,  but  the 
adverse  party  shall  be  liable  to  such 
attorney  for  the  fee  due  him  or  to 
become  due  him  under  his  contract, 
which  liability  may  be  enforced  by 
action;  and  that  where  the  amount 
of  the  fee  is  not  fixed  by  contract  the 
lien  shall  be  for  an  amount  which  it 
might  be  reasonably  supposed  would 
have  been  earned  had  he  been  allowed 
to  complete  his  contract,  and  that  up- 
on the  hearing  the  attorney  may  pre- 
sent the  facts  essential  to  establish 
the  merits  of  the  cause  in  which  he  is 
employed, — the  well-established  rule 
is  as  laid  down  in  the  reported  case 
(Crump  v.  Guyeb,  ante,  831),  that  in 
case  a  cause  of  action  is  compromised 
without  the  knowledge  or  consept  of 
a  party's  attorney,  the  attorney  may 
sue  the  adverse  party  for  the  amount 
of  his  fee,  and  upon  the  trial  present 
the  facts  essential  to  establish  the 
merits  of  his  client's  cause,  and  that 
recovery  depends  upon  such  cause  be- 
ing a  meritorious  one,  there  being  no 
enforceable  lien  if  his  client  did  not 
have  a  good  cause  of  action.  To  the 
same  effect  are  Allen  v.  Shepherd 
(1918)  —  Okla.  — ,  169  Pac.  1115; 
Culver  V.  Diamond  (1917)  —  Okla.  — , 
167  Pac.  223;  Whitehead  v.  Spriggs 
(1916)  —  Okla.  — ,  158  Pac.  439  (hold- 
ing that,  in  the  absence  of  evidence 
sustaining  the  merits  of  the  client's 
cause  of  action,  a  demurrer  to  the 
evidence  should  be  sustained) ;  and 
Gulf,  C.  ft  S.  F.  R.  Co.  V,  Williams 
(1916)    49  Okla.  126,  162   Pac.  395. 
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And  see  also  Hennan  .Constr.  Co.  v. 
Wood  (1912)  36  OUa.  108,  128  Pac. 
309,  wherein  the  pertinent  provisions 
of  the  statute  (Okla.  Sess.  Laws,  1909, 
chap.  4)  are  set  oat  in  full. 

And  in  Georgia,  under  a  statute  pro- 
viding that  parties  cannot,  by  settle- 
ment between  themselves,  defeat  the 
attorney  of  any  lien  or  claim  under 
contract  with  his  client  of  which  the 
opposite  party  had  notice  prior  to  the 
consunimation  of  such  settlement,  the 
rule  is  that  where  a  settlement  is 
made  by  the  parties  without  the  con- 
sent or  against  the  consent  of  the 
plaintiflTs  attorney,  the  case  should  be 
sent  to  the  jury  on  the  merits  as  be- 
tween the  parties,  where  the  defend- 
ant had  notice  of  such  attorney's  con- 
tract rights,  it  being  expressly  held 
that  whether  the  defendant  in  such  a 
case  shall  pay  the  fees  of  the  plain- 
tiff's attorney  must  depend  upon  the 
recovery  by  the  plaintiff  in  a  trial 
upon  the  merits  of  the  cause  sued  on. 
It  was  so  held  in  Gray  v.  Lawson 
(1867)  36  Ga.  629,  applying  Georgia 
Rev.  Code,  §  1980,  and  Jones  v.  Mor- 
gan (1869)  39  Ga.  310,  99  Am.  Dec. 
458. 

So,  under  the  Georgia  Act  of  1878, 
as  embraced  in  §  1989  of  the  Code, 
which  declares  that  "attorneys  at  law 
shall  have  a  lien  upon  suits,  judg- 
ments, and  decrees  for  money,  and  no 
persons  shall  be  at  liberty  to  satisfy 
said  suit,  judgment,  or  decree  until 
the  lien  or  claim^of  the  attorney  for 
his  fees  is  fully  satisfied,  and  attor- 
neys at  law  shall  have  the  same  right 
and  power  over  suits,  judgments,  and 
decrees  to  enforce  their  liens  as  their 
clients  had,  or  may  have,  for  the 
amount  due  thereon  to  them,"  it  is 
held  that  an  attorney's  rights  cannot 
be  defeated  by  a  compromise  or  a 
settlement  between  the  parties,  made 
without  his  knowledge  or  consent,  and 
that  such  an  attorney  has  a  right  to 
prosecute  the  suit  in  the  name  of  the 
plaintiff  and  recover  his  fee,  provided 
the  plaintiff  had  a  good  case.  Cole- 
man v.  Ryan  (1877)  58  Ga.  132;  Rod- 
gers  v.  Fiirse  (1889)  83  Ga.  115,  9 
S.  E.  669  (holding  that  where  a  judg^ 
ment  was  set  aside  with  plaintiff's 
consent,  it  must  have  been  done  sub- 
ject to  the  right  of  his  attorney  for 


fees,  who  subsequently  may  proceed  to 
establish  same,  in  doing  which  he 
must  establish  the  plaintiff's  riglit  to 
recover  on  the  state  of  facts  existing 
at  the  time  the  case  was  first  dis- 
posed of,  independently  of  the  ques- 
tion of  fees) ;  Swift  v.  Register  (1895) 
97  Ga.  446,  25  S.  E.  315  (holding  that, 
in  order  for  an  attorney  to  recover  a 
contingent  fee  in  an  action  settled 
by  the  parties  without  his  approval,  it 
is  absolutely  indispensable  that  he 
should  prove  by  competent  evidence 
the  right  of  the  plaintiff  to  recover  in 
the  original  case) ;  Brown  v.  Georgia 
C.  &  N.  R.  Co.  (1897)  101  Ga.  80,  28 
S.  E,.  634  (holding  that  a  claim  for 
contingent  fees  is  extinguished  by  the 
granting  of  a  nonsuit).  And  under 
another  provision  of  the  same  section 
of  the  Creorgia  statute,  namely,  that 
"upon  all  suits  for  the  recovery  of 
real  or  personal  property  and  upon 
all  judgments  or  decrees  for  the  re- 
covery of  the  same  attorneys  at  law 
shall  have  a  lien  on  the  property  re- 
covered," it  has  been  held  that  the 
attorney  has  a  "lien  on  the  suit  which 
is  perfect  at  once,"  and  an  inchoate 
lien  on  "the  property"  which  is  per- 
fected by  recovery,  in  consequence 
of  which  the  attorney's  right  to  re- 
cover depends  upon  the  merits  of,  the 
suit,  which  cannot  be  dismissed  with- 
out the  attorney's  consent.  Twiggs 
V.  Chambers  (1876)  56  Ga.  279.  And 
under  Creorgia  Civil  Code,  §  2814,  f  2, 
authorizing  an  attorney  who  has  a 
lien  upon  a  suit  to  prosecute  it  for 
the  purpose  of  enforcing  the  payment 
of  his  fees,  the  court  in  Atlantic  R.  & 
Power  Co.  v.  Owens  (1904)  119  Ga. 
833,  47  S.  E.  213,  held  that  where  a 
suit  has  been  settled  by  the  parties 
without  the  knowledge  or  consent  of 
the  plaintiff's  attorney,  when  the  suit 
is  prosecuted  by  the  attorney  there 
can  be  no  recovery  of  fees  unless  the 
evidence  is  of  such  a  character  that 
a  recovery  in.  behalf  of  the  client 
would  be  authorized  if  the  suit  were 
still  pending  for  his  benefit.  And  see 
Hall  v.  Lockerman  (1907)  127  Ga. 
537,  56  S.  E.  759,  wherein.  In  holding 
that  attorneys  have  no  right  to  en- 
force a  judgment  obtained  by  surprise, 
the  court  said:  "The  attorneys  had 
no  interest  in  the  case  except  in  jkhat 
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which  the  client  could  recover.  The 
interest  of  the  attorneys  was  wholly 
dependent  upon  a  right  of  recovery 
by  the  client.  If  the  client  had  no 
cause  of  action,"  he  acquired  none 
merely  by  emplojring  an  attorney  to 
represent  him,  and  attorneys'  rights 
are  no 'greater  than  those  of  their 
clients. 

And  in  Pickard  v.  Yencer  (1880)  21 
Hun  (N.  Y.)  403,  construing  New 
Yoric  Code  of  Civil  Procedure,  §  66,  as 
in  effect  before  the  Amendment  of 
1879,  and  under  which  an  attorney 
was  entitled  to  costs  in  case  of  a  set- 
tlement made  with  a  design  of  de- 
frauding him,  where  a  settlement  and 
discontinuance  of  an  action  were  set 
aside  as  in  fraud  of  the  attorney's 
lien  for  fees,  it  was  held  that  the  at- 
torney could  proceed  with  the  suit  in 
the  name  of  his  client,  but  that  the 
defendant  could  not  be  held  liable  for 
costs,  accept  upon  a  recovery  of  an 
amount  sufficient  to  carry  costs  under 
the  statutes.  And  under  §  66  of  the 
Code,  as  amended  in  1879,  which  gives 
an  attorney  of  record  from  the  com- 
mencement of  an  action  or  service  of 
a  counterclaim  a  lien  upon  the  client's 
cause  of  action  or  counterclaim  which 
attaches  to  a  verdict,  report,  decision, 
or  judgment  in  his  client's  favor  and 
the  proceeds  thereof,  and  which  can- 
not be  affected  by  any  settlement. be- 
tween the  parties  before  or  after  the 
judgment,  —  it  has  been  held  that  it 
is  no  longer  necessary  to  establish 
fraud  or  collusion,  but  that,  in  order 
to  enforce  a  satisfaction  of  an  at- 
tomesr's  lien  in  case  of  settlement  be- 
fore judgment,  he  must  prosecute  the 
action  to  a  judgment  in  favor  of  his 
client.  See  McCabe  v.  Fogg  (1880) 
60  How.  Pr.  (N.  Y.)  488;  Deutsch  v. 
Webb  (1882)  10  Abb.  N.  C.  (N.  Y.) 
393,  note  (holding  that  an  attorney, 
after  settlement  without  his  consent, 
may  proceed  with  the  trial  for  the 
purpose  of  enforcing  his  lien,  but  that, 
if  unsuccessful  in  proving  the  cause 
of  action,  he  is  personally  answerable 
to  the  defendant  for  the  trial  fee  and 
the  disbursements  of  trial) ;  Tullis  v. 
Bnshnel!  (1888)  65  How.  Pr.  (N.  Y.) 
4(«;  Smith  v.  Baum  (1884)  67  How. 
Pr.  (N.  Y.)  267  (holding  that  the  ex- 
istence of  the  plaintiff's  cause  of  ac- 


tion -  is  in  issue,  that  the  defendant 
is  entitled  to  have  such  issue  tried 
by  a  jury  before  he  can  be  mulcted 
in  costs,  and  that  how  far  an  amount 
paid  in  settlegient  may  be  taken  as 
an.  admission  of  indebtedness  must 
be  determined  at  the  trial);  Whit- 
taker  V.  New  York  &  H.  R.  Co.  (1886) 
22  Jones  &  S.  (N.  Y.)  8  (holding  that 
where  a  case  was  settled  pending  an 
appeal  from  a  judgment  in  plaintiff's 
favor  and  without  the  consent  of  his 
attorney,  the  latter  had  a  valid  lien, 
enforceable  against 'the  adverse  party, 
provided  he  could  prosecute  the  liti- 
gation to  a  final  judgment  in  favor 
of  his  client) ;  Gallison  &  H.  Co.  v. 
Rawak  (1889)  8  N.  Y.-Supp.  802  (hold- 
ing that  where  the  parties  settled  a 
suit  before  judgment,  without  the  con- 
sent of  the  plaintiff's  attorney,  the 
latter  could  obtain  permission  to 
prosecute  the  action  for  the  protection 
of  his  lien,  which,  under  §  66  of  the 
Code  of  Civil  Procedure,  was  not  af- 
fected by  the  settlement,  and  could  re- 
cover upon  proving  that  his  client 
had  a  good  cause  of  action  at  the  time 
the  suit  was  commenced) ;  and  Casuc- 
ci  V.  Allegany  &  K.  R.  Co.  (1892)  65 
Hun,  462,  29  Abb.  N.  C.  252,  20  N.  Y. 
Supp.  848  (expressly  holding  that 
where  a  settlement  is  so  far  set  aside 
as  to  permit  the  plaintiff's  attorney  to 
prosecute  the  action  and  recover  the 
amount  of  his  lien,  he  must,  in  order 
to  so  recover,  establish  the  liability 
of  the  defendant  upon  the  merits  of 
the  questions  in  issue;  and  that  the 
compromising  of  the  claim  by  the  de- 
fendant was  not,  under  §  66  of  the 
Code,  an  admission  upon  his  part  of 
liability  to  the  plaintiff). 

So,  in'  Wisconsin,  under  a  statute 
enacted  in  1891  (Rev.  Stat.  1898,  § 
2691  A),  which  authorized  one  claim- 
ing a  right  of  action  in  tort  or  for  un- 
liquidated damages  to  contract  for  an 
attorney  to  prosecute  the  same,  and 
gave  him  a  lien  for  fees,  and  pro- 
vided that,  after  notice  thereof  to  the 
adverse  party,  no  adjustment  or  set- 
tlement should  be  valid  as  against  the 
lien,  it  has  been  held  that  where  a 
settlement  has  been  made  in  violation 
of  the  rights  of  the  plaintiff's  attor- 
ney to  a  contingent  fee,  the  procedure 
is  not  to  bring  an  action  in  such  at- 
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tomey's  name,  but  by  prosecuting  the 
original  action;  and  that  in  so  doing 
it  is  necessary  to  establish  the  ex- 
istence of  the  original  demand  with 
the  same  certainty  as  though  the  orig- 
inal party  was  still  j^rosecuting  it, 
since  the  recovery  must  be  based  upon 
the  actual  injuries  shown.  Smelker 
V.  Chicago  &  N.  W.  R.  Co.  (1900)  106 
Wis.  135,  81  N.  W.  994. 

But  it  has  been  held,  under  a  stat- 
ute giving  an  attorney  a  lien  upon 
"money  due  his  client  in  the  hands 
of  an  adverse  party,"  as  is  done  by 
Iowa  Code,  §  215,  subd.  S,  that  there 
is  a  valid  and  enforceable  lien  where 
the  case  is  settled  by  the  parties  by 
an  agreement  for  the  payment  of  dam- 
ages irrespective  of  the  validity  of  the 
client's  claim.  Thus,  in  Barthell  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1908)  138 
Iowa,  688,  116  N.  W.  813,  it  was  ex- 
pressly held  that  in  such  a  case  the 
attorney  did  not  need  to  prove  that 
his  client  had  a  meritorious  claim. 
And  see  Smith  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (1881)  56  Iowa,  720,  10  N.  W. 
244,  wherein  it  was  held  that  where 
the  parties  to  a  personal  injury  action 
settled  the  same  by  the  payment  of 
damages  before  judgment,  without  the 
consent  of  the  plaintiff's  attorney,  and 
in  violation  of  his  rights,  such   at- 


torney could  sue  the  defendant  for  tlte 
amount  of  his  fee,  the  court  saying 
that  the  lien  exists  in  all  actions  wheft 
there  is  a  money  liability  from  the 
adverse  party  to  the  client,  provided 
proper  notice  of  the  lien  has  been 
given. 

And  in  Missouri,  under  a-  statute 
(Sess.  Acts  1901,  p.  46,  §  2)  providing 
that  an  attorney  in  any  suit  or  actios 
may  sue  for  a  contingent  fee,  that 
such  agreement  shall  operate  as  a 
lien  from  the  date  of  notice  thereof 
upon  the  claim  or  cause  of  action  and 
upon  the  proceeds  of  any  settlement 
made  without  the  attorney's  conseni, 
it  has  been  held  that  where  an  action 
is  settled  before  judgment,  and  with- 
out the  attorney's  consent,  an  action 
may  be  maintained  by  the  latter 
against  the  adverse  party,  and  that  in 
such  an  action  it  is  not  necessary  for 
the  attorney  to  show  that  his  client 
had  a  meritorious  cause  of  action,  H 
being  said  that  the  contention  that 
it  was  necessary  for  the  attorney  to 
prove  that  his  client's  case  was  meri- 
torious and  such  as  entitled  him  to  a 
verdict  was  incompatible  with  the  text 
of  the  statute.  Yonge  v.  St.  Louis 
Transit  Co.  (1904)  109  Mo.  App.  236, 
84  S.  W.  184.  G.  J.  G. 


C.  A.  BECKER  et  al.,  Plffs.  in  Err., 

V. 

MRS.  BEULAH  FITCH. 

Ohlahonta  Supreme  Court— Aug,  H,  1917. 
(— .Okla.  — ,  167  Pac.  202.) 

Gamine:  —  recovery  by  stranger. 

1.  A  third  person  whose  money,  without  his  consent  or  connivance,  has 
been  lost  at  gambling  by  another,  may  recover  same  in  an  action  at  law 
against  the  person  or  persons  winning  6nd  receiving  the  same;  and  all 
persons  concerned  in  conducting  a  system  of  gambling,  whether  as  princi- 
pals or  agents,  by  which  such  money  is  so  lost,  may  be  made  to  respond 
in  damages  to  the  owner  of  the  money  to  the  extent  of  the  amount  so  lost. 

[See  note  on  this  qtiestion  beginning  on  page  345.] 


Same  —  what  must  be  proved. 

2.  Before  a  third  person  can  recov- 
er money  lost  by  another  at  gambling, 

Headnotes  by  Stewasi,  C. 


the  evidence  must  show  that  the  mon- 
ey belonged  to  such  third  person ;  that 
it  came  into  the  possession  of  another 
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^j^o  warred  or  bet  the  money  and  lost 
the  same;  that  the  person  sued  won  the 
noney,  either  as  principal  or  as  agent; 
aad  that  the  complainlnsr  party  did  not 
consent  to  or  connive  at  the  money  foe- 
iflg  bet  or  wagered. 
Appeal   —   error   in    admitting   evi- 

deuce  —  hearsay. 

S.  It  is  error  for  the  trial  court  as  a 
part  of  the  case  in  chief  of  the  plain- 
tiS,  in  the  trial  of  an  action  brought 
for  money  alleged  to  belong  to  plaintiff 
and  to  have  been  lost  by  another  at 
gambling,  to  permit  a  witness  ^or 
{ilaintiff,  over  the  objection  of  the  de- 
fendants, to  testify  that  the  person  al- 
leged to  have  bet  and  lost  the  money 
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told  the  witness  that  at  one  time  he 
had  lost  |20,  and  at  another  time  $50, 
in  a  gambling  transaction  with  the 
defendants,  and,  under  the  evidence  in 
the  instant  case,  such  error  is  preju- 
dicial. 

Evidence  —  amount  lost  in  gaming. 
4.  In  an  action  for  damages  for 
money  alleged  to  have  been  bet  and 
lost  by  another,  there  should  be 
some  evidence  of  a  definite  amount 
lost;  the  jury  ought  not  to  be  per- 
mitted to  speculate  as  to  the  amount, 
but  their  verdict  should  represent  an 
intelligent  finding  as  to  the  amount, 
based  upon  legal  and  competent  tes- 
timony in  the  case. 


Ebr(«  to  the  District  Court  for  Oklahoma  County  to  review  a  judgment 
in  favor  of  plaintiff,  and  denying  a  motion  for  new  trial,  in  an  action 
brought  to  recover  money  alleged  to  belong  to  her,  and  to  have  been  lost 
by  her  husband  at  gambling  on  defendants'  premises.    Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  Ames,  Chambers,  Lowe  &     whose  money  has  been  lost  by  an- 


Riduurdson  for  plaintiffs  in  error. 

Messrs.  George  H.  Giddinga,  E.  J. 
Giddings,  and  J.  T.  Dortch  for  de- 
fendants in  error. 

Stewart,  C,  filed  the  following 
opinion: 

The  parties  will  hereinafter  be 
styled '«a  they  were  in  the  court  be- 
low, as  plaintiff  and  defendant. 
The  plaintiff  sought  to  recover  from 
the  defendants  the  sum  of  $253,  and 
interest,  for  money  alleged  to  be- 
long to  the  plaintiff,  to  come  into 
the  possession  of  plaintiff's  husband 
Harry  Pitch,  and  to  be  lost  by  her 
said  husband  in  a  turf  exchange,  or 
pool  room,  conducted  by  the  defend- 
ants in  Oklahoma  Cily,  by  means  of 
certain  bets  and  wagers  made  by 
the  said  Harry  Fitch  on  horse  races, 
which  bets,  it  is  alleged,  were  made 
Viith  the  defendants  in  such  place 
<A  business.  The  issues  were  joined 
and,  upon  trial,  the  jury  returned  a 
verdict  in  favor  of  the  plaintiff  and 
against  the  defendants  for  the  sum 
sued  for,  and  the  court  accordin^y 
rendered  judgment.  Motion  for  a 
new  trial  was  duly -filed  and  over- 
nifed,  and  defendants  duly  appeal 
to  this  court. 

There  is  no  doubt  as  to  the  legal 
proposition    that    a    third    person 
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other  at  gambling  may  recover  the 
same  in  an  action  at  law  against 
the  person  or  per- 
sons winning 
receiving  the  same. 
Those  conducting  a  gambling  insti- 
tution, either  as  principals  or  as 
agents,  where  money  of  a  third 
person  is  thus  lost,  are  liable  in 
such  an  action,  to  the  extent  of  tiie 
money  lost  and  received.  Unques- 
tionably, the  transaction  described 
in  the  petition,  by  means  of  which 
it  is  alleged  the  money  was  lost,  is 
gambling.  The  petition  states  a 
cause  of  action. 

It  is  contended  by  the  defendants 
that  they  were  entitled  to  an  in- 
struction to  the  effect  that  the  con- 
ducting of  an  exchange  upon  which 
bets  are  made  on  foreign  races  was 
not  a  violation  of  the  statutes  of 
Oklahoma  at  the  time  named  in  the 
petition.  It  is  not  necessary  for  us 
to  determine  whether  such  business 
was,  at  the  time,  a  violation  of  an 
express  statute.  It  was  contrary  to 
good  morals  and  sound  public  pol- 
icy, and,  if  the  allegations  are  sup- 
ported by  the  evidence,  the  plain- 
tiff is  entitled  to  recover.  There 
are,  however,  two  questions  pre- 
sented in  the  brief  of  defendants. 
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which  we  think  worthy  of  serious 
consideration.  One  concerns  the 
admission  of  hearsay  testimony,  and 
the  other  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  of  the 
jury. 

The  defendants  demurred  to  the 
evidence  offered  by  plaintiff.  The 
demurrer,  was  overruled  with  ex- 
ceptions, and  defendants  rested 
their  case.  In  addition  to  her  own 
testimony,  the  plaintiff  used  as  wit- 
nesses, Frank  Owen  and  the  defend- 
ants Keisel  and  Becker.  The  evi- 
dence may  be  sunmiarized  as  fol- 
lows : 

The  plaintiff  testified  that  she  and 
her  husband  for  a  number  of  years 
had  been  traveling  from  place  to 
place,  the  business  of  her  husband 
being  that  of  preparing  time-tables 
for  railroad  men,  and  incidentally 
procuring  advertisements  in  connec- 
tion with  such  time-tables;  that 
they  had  been  in  Oklahoma  City  for 
a  short  time ;  that  the  plaintiff  had 
something  more  than  $260  of  her 
own  money,  which  she  stated  she 
had  earned  at  dressmaking;  that 
she  furnished  her  husband  at 
three  separate  times  the  following 
amounts :  $50,  $30,  and  $35 — mak- 
ing a  total  of  $115,  which  money 
was  to  be  used  by  her  husband 
in  payment  of  doctor  bills,  print- 
ing, and  other  necessities;  that 
shortly  after  furnishing  her  hus- 
band with  this  money  her  hus- 
band took  from  her  trunk  $140; 
that  she  did  not  miss  the  money 
at  the  time  it  was  taken,  and 
did  not  know  that  her  husband  had 
taken  the  money  until  she  found 
out  that  he  had  been  gambling.  She 
gave  no  comi>etent  testimony  show- 
ing that  her  husband  took  the  $140, 
and,  so  far  as  the  record  shows,  the 
statement  that  her  husband  took 
the  money  was  merely  her  opinion, 
based  upon  no  actual  knowledge  of 
the  taking.  Her  testimony  shows 
that  she  had  no  actual  knowledge 
of  his  gambling;  the  only  informa- 
tion she  had  coming  from  state- 
ments of  her  husband  and  others. 
She  testified  that  on  one  occasion  he 
came  to  their  room  in  the  hotel,  sat 


down  on  a  chair,  and  said :  "I  have 
lost  all  of  my  money;"  that  he 
threw  down  a  lot  of  tickets,  which 
tickets,  over  the  objection  of  the 
defendants,  were  offered  in  evidence 
as  Exhibits  1  to  39,  inclusive.  The 
court,  on  motion  of  the  defendants, 
properly  excluded  the  above  state- 
ment of  her  husband  in  which  he 
said  that  he  had  lost  all  of  his  mon- 
ey, as  being  hearsay.  Two  of  the 
tickets  introduced  in  evidence  ap- 
pear to  be  issued  by  a  hotel,  and 
have  no  connection  with  the  matter 
in  controversy.  Exhibit  2,  which 
is  a  fair  sample  of  the  form  of  the 
tickets  urged  to  be  material,  reads 
as  follows: 

K.        O.  K.  Brokerage  &  Com.  Co. 
C.  A.  Becker. 
Oklahoma  City,  Okla. 
B.  Chilton  (3). 

Plaintiff  testifies  that,  after  the 
act  of  her  husband  in  throwing 
down  the  tickets,  she  talked  to  the 
defendant  Oates  and  told  lum  that 
her  husband  had  lost  her  money, 
and  that  her  husband  was  not  re- 
sponsible more  than  half  the  time; 
that  she  asked  Oates  if  he  did  not 
think  he  could  give  the  money  back, 
and  that  Oates  refused  to  do  so ;  that 
afterwards  she  talked  to  the  defend- 
ant Keisel,  and  that  he  told  her 
to  talk  to  Becker ;  that  Keisel  said : 
"Well  I  guess  that  none  of  us  are 
afraid  of  you.  You  do  not  need  to 
think  that  any  of  us  are  running 
from  you."  She  further  testified 
that  she  asked  Oates  if  he  did  not 
know  Harry  (meaning  her  hus- 
band) had  lost  some  money  there, 
and  that  Oates  admitted  that  he 
knew  him;  that  she  further  said  to 
Oates ;  "You  know  that  you  and  Mr. 
Keisel  are  running  this  place,"  and 
that  Oates  first  said  that  Mr.  Becker 
was  running  it,  and  she  said: 
"Well,  then,  you  are  going  to  pay 
back  this  money  of  mine;"  that 
Oates  replied  that  they  were  not 
going  to  do  anything  at  all,  were  not 
going  to  give  back  any  money,  and 
told  her  to  go  ahead  and  do  what 
she  could;  that  she  told  Oates  the 
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money  was  hers,  and  that  Hany 
was  not  responsible  all  of  the  time, 
and  Oates  said  that  he  did  not  see 
it  that  wi^,  and  for  her  to  go  ahead 
and  do  what  she  liked,  they  were  not 
afraid  of  her.  She  further  testified 
that  Keisel  arransred  at  one  time  to 
meet  her  at  the  Bristol  Hotel  and 
talk  with  her;  that  she  waited  two 
or  three  hours,  and  that  Keisel  did 
not  appear ;  that  she  talked  to  Keisel 
over  tiie  telephone,  and  he  said: 
"Well,  if  Mr.  Fitch  lost  his  money, 
he  was  over  twenty-one  years  old, 
and  was  able  to  take  care  of  him- 
self," and  that  he  was  not  going  to 
give  any  money  back  lost  by  a 
grown-up  man,  and  that  he  further 
said  that,  if  anyone  had  lost  any 
money  and  was  twenty-one  years 
old  and  had  gambled  Uieir  money 
away,  he  was  not  going  to  have  any- 
thing to  do  with  it.  She  testified 
that  shie  did  not  consent  to  her  hus- 
band using  the  money  in  "playing 
the  ponies,"  or  gambling;  that  at 
one  time  she  asked  Oates  if  he  did 
not  know  that  Harry  had  lost  some 
money  there,  and  he  said:  "Yes;  he 
knew  that." 

The  next  witness  introduced  by 
the  plaintiff  was  the- defendant  Kei- 
sel, who  merely  testified  to  the  hand- 
writing oa.  the  tickets  introduced, 
and  to  some  irrelevant  matters  con- 
cerning the  ownership  of  the  Bristol 
Hotd.  He  was  not  asked  concern- 
ing any  money  bet  or  lost  by  Harry 
Fitch,  and  did  not  give  testimony  in 
sochrespeet. 

The  plaintiff  then  introduced  the 
deposition  of  Frank  Owen,  who  tes- 
tified that  he  was  a  cook,  had  been 
living  in  Oklahoma  City,  but  was 
removing  to  Ardmore ;  that  he  knew 
Harry  Fitch,  had  met  him  at  the 
Stag  Pool  Hall,  conducted  by  the  de- 
fendants. He  described  the  ar- 
rangements in  the  interior  of  the 
pool  hall,  and  testified  that  a  turf 
exchange  was  operated  there  for  the 
purpose  of  betting  on  horse  races. 
He  explained,  to  some  extent,  how 
sDch  bets  were  made  and  the  way 
the  business  was  conducted;  said 
that  he  had  made  and  won  bets 
there ;  that  he  had  seen  Harry  Fitch 
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at  one  time  put  up  his  watch  for 
$10  and  bet  on  the  races,  and  that 
tickets  such  as  had  been  introduced 
in  evidence  were  issued  to  those 
making  the  bets;  that  he  had  seen 
Fitch  make  bets  about  fifteen  times, 
had  seen  him  make  three  or  four  a 
day;  that  he  had  seen  him  there 
four  days ;  that  he  did  not  know  how 
much  he  had  bet  in  those  three  or 
four  days,  except  what  Fitch  told 
him  that  he  lost.  Over  the  objec- 
tion of  the  defendants,  the  testi- 
mony of  this  witness  was  admitted 
by  the  trial  court,  to  the  effect  that 
Fitch  had  told  him  that  he  had  lost 
$20  one  day  and  $50  another  day; 
the  defendants  saving  exceptions. 

The  next  witness  offered  was  the 
defendant  Becker,  who  testified  that 
the  O.  K.  Brokerage  &  Commission 
Company  sold  pools  on  foreign 
races;  that  when  they  got  returns 
on  the  foreign  races  they  received  a 
commissioi^  and  they  paid  the  bets 
of  those  who  won;  thiat  Oates  and 
Keisel  were  interested  with  him  in 
the  business,  that  he  recognized 
Keisel's  handwriting,  and  also  that 
of  Oates,  on  some  of  the  tickets 
shown  him,  which  had  been  intro- 
duced in  evidence ;  that  he  had  given 
Fitch  at  one  time  an  advertisement 
to  be  placed  in  a  book  being  pre- 
pared for  the  railroad  men ;  that  he 
had  paid  Fitch  for  the  advertise- 
ment; that  in  the  turf  exchange 
conducted  by  defendants,  on  tiie 
presentation  of  a  ticket  by  the  hold- 
er, in  case  the  holder  won,  the  same 
was  paid  by  defendants,  but  that 
tickets  were  not  returned  unless  the 
holder  won. 

The  foregoing  is  a  substantial 
statement  of  the  testimony  in  the 
most  favorable  light  toward  the 
plaintiff. 

There  is  no  competent  evidence 
that  Fitch  ever  received  more  than 
$115  of  plaintiff's  money.  The  fact 
that  the  plaintiff  missed  $140  from 
her  trunk  in  a  room  at  the  hotel 
does  not  tend  to  prove  her  husband 
took  the  same.  The  plaintiff  tes- 
tifies she  delivered  to  Fitch  $115; 
hence,  his  receiving  such  sum  may 
be  considered  as  established  by  the 
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evidence  and,  if  there  is  proof  that 
any  of  such  amount  was  lost  by  him 
in  the  gambling  institution  con- 
ducted by  the  defendants,  the  plain- 
tiff would  be  entitled  to  recover 
from  defendants  to  the  extent  of 
the  amount  so  lost.  It  has  been  sug- 
gested by  counsel  in  one  of  the 
briefs,  by  way  of  surmise,  that  the 
figures  in  parentheses  on  each  of  the 
tickets  introduced  in  evidence  may 
represent  bets  made  in  each  particu- 
lar instance.  The  tickets  on  their 
face  do  not  purport  to  show  any 
money  bet  or  lost,  and  no  testimony 
was  introduced  explaining  their 
meaning.  Assuming  that  they  were 
admissible  in  evidence  in  the  first 
instance,  aad  that  the  experience  of 
counsel  is  sufficient  to  give  weight 
to  the  surmise  ventured,  we  find 
the  total  sum  of  the  parenthetical 
numbers  to  be  105.  If,  then,  the 
possession  of  the  tickets  by  Fitch 
shows  that  the  bets  were  lost,  as 
claimed  by  counsel  foi*  plaintiff, 
Pitch  lost  only  $105.  In  order  for 
plaintiff  to  recover  this  amount, 
there  should  be  evidence  tending  to 
show  that  the  money  lost  belonged 
to  plaintiff.  We  cannot  speculate  as 
to  what  the  tickets  represent.  The 
courts  do  not  take  judicial  notice  of 
the  meaning  of  signs  and  charac- 
ters used  by  the  gambling  profes- 
sion. The  plaintiff  called  to  the 
stand  two  of  the  defendants,  who 
identified  the  tickets  as  those  used 
in  their  business,  but  they  were  not 
asked  to  explain  their  meaning. 
Such  proof  should  have  been  made 
in  some  manner.  In  order  for  the 
plaintiff  to  recover, 
it  is  necessary  that 
there  be  some  evi- 
dence to  show  that  Fitch  lost 
money  belonging  to  the  plaintiff, 
without  her  consent  or  conniv- 
ance, by  bets  or  wagers  made  on 
horse  races  in  the  turf  exchange 
conducted  by  the  defendants,  and 
n^ii.....^  that  the  defendants 
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should  also  be  evidence  to  show  tlie 
amount  lost. 

There  is  no  competent  evidence  in 
the  record  showing  that  Harry 
Fitch  ever  bet  or  lost  any  definite  or 
even  approximate  sum  of  money,  ex- 
cept $10  of  his  own,  for  which  he 
pawned  his  watch.  Oates  admitted 
that  Fitch  lost  some  money,  but 
there  is  no  competent  testimony  as 
to  what  amount  or  to  whom  the 
money  belonged.  In  the  absence  of 
evidence  to  the  contrary,  the  pre- 
sumption is  that  Fitch  lost  his  own 
money. 

It  is  apparent  that  there  is  not 
sufficient  evidence  to  sustain  the  ver- 
dict for  the  amount  awarded,  and 
there  is  slight,  if  any,  evidence  to 
support  a  verdict  in  any  sum,  but  it 
will  not  be  necessary  to  pass  upon 
this  question,  as  this  case  must  be 
reversed  and  a  new  trial  ordered, 
because  of  error  in  the  admission  of 
testimony.  The  witness  Owen  tes- 
tified that  Fitch  told  him  that  he 
had  lost  $20  at  one  .„„,.,_^,^,  ,„ 

■  •  -m      A>r#v         1     App^Ri-  error  in 

time,      and      $50     at    ndmlttlns    evt- 

another.  Proper  ex-  •>"'««^«"«r. 
captions  were  reserved  by  defendant 
to  the  action  of  the  court  in  admit- 
ting this  testimony.  We  cannot  con- 
ceive upon  what  theory  the  court 
admitted  this  purely  hearsay  evi- 
dence. We  may  add  here  that  the 
policy  of  this  court  to  disregard  er- 
rors not  prejudicial  is  not  intended 
as  a  grant  of  license  to  trial  courts 
to  trample  under  foot  and  wholly 
disregard  established  procedure  and 
rules  of  evidence,  meant  for  the 
protection  of  all  citizens  alike. 

The  duty  rests  upon  trial  courts 
to  conduct  trials  in  accordance  with 
law,  and  not  to  experiment  as  to 
how  many  rules  may  be  violated 
without  committing  prejudicisd  er- 
ror. The  example  of  the  wajrward 
schoolboy,  who  attempts  to  gauge 
with  precision  just  what  infractions 
of  discipline  will  be  indulged  by  the 
teacher  without  invoking  the  itxl  of 
chastisement,  ought  not  to  be  fol- 
lowed by  trial  courts.  The  evidence 
is  not  only  incompetent,  that  its  ad- 
mission, in  connection  with  the 
weakness  of  plaintiff's  proof,  is  pre- 
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judicial.  The  undisputed  evidence 
in  this  case  shows  that  the  defend- 
ants were  engaged  in  an  immoral 
and  unlawful  business,  which  should 
be  suppressed.  The  law  provides 
ample  means  to  suppress  the  busi- 
ness and  punish  the  culprits.  "We 
would  not  discharge  our  duty  if  we 
permitted  any  citizen,  even  a  gamb- 
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ler,  to  be  deprived  of  property  ex- 
cept in  a  manner  authorized  by  law. 
The  judgment  of  the  trial  court 
is  reversed,  with  instructions  to 
grant  the  defendants  a  new  trial 
and  proceed  otherwise  in  a  manner 
not  inconsistent  with  this  opinion: 

Per  Curiam: 

Adopted  in  whole. 


ANNOTATION. 

Rigfct  <rf  owner  to  recover  his  money  gambled  away  by  another  indiont 

anttority. 


Cases  of    dealing  in   futfires   and 
with  backet  shops  are  not  included. 

The  owner  may  recover  from  the 
winner,  money  which  has  been  lost  in 
gambling  by  his  agent,  employee,  or 
servant,  without  authority.  Clarke  v. 
Johnson  (1774)'  Loflft,  756,  1  Cowp. 
pt.  1,  p.  197,  98  Eng.  Reprint,  903, 
1041;  Ramirez  v.  Main  (1907)  11  Ariz. 
43,  89  Pac.  508;  Pierson  v.  Fuhrmann 
(1891)  1  Colo.  App.  187.  27  Pac.  1015; 
Lacey  ▼.  Bentley  (1907)  39  Colo.  449, 
89  Pac.  789;  McAllister  v.  Oberne 
(1891)  42  IIL  App.  287;  Causidiere  v. 
Beers  (1866)  1  Abb.  App.  Dec.  (N.  Y.) 
333;  Conway  v.  Conway  (1893)  4  Misc. 
312,  24  N.  Y.  Supp.  261 ;  Thompson  v. 
Hynds  (1897)  15  Utah,  389,  49  Pac. 
293;  Bnmham  v.  Fisher  (1858)  25  Vt 
514. 

It  will  be  seen  that  this  principle 
is  fully  sastained  in  the  reported  case 
(Bbckeb  V.  Fitch,  ante,  840),  where  a 
judgment  for  the  plaintiff  was  re- 
versed on  other  grounds. 

(^mer  v.  Pendleton  (1855)  8  Md. 
337,  an  action  by  employers  to  recover 
money  alleged  to  have  been  gambled 
away  by  tiieir  clerk,  failed  for  want 
of  proof. 

As  a  wife  has  a  common-law  right 
of  action  against  the  winner,  when  her 
husband  gambles  away  her  money 
withoat  authority,  the  state  in  such 
case  may  not  sue,  under  a  statute  pro- 
viding that  in  case  the  loser  of  money 
does  not  sue  to  recover  it  of  the  win- 
ner in  six  months,  then  the  state  may 
sue  for  the  benefit  of  the  vvife  and 
minor  children  of  the  loser.  Ervin  v. 
State  (1897)  150  Ind.  332, 48  N.  E.  249. 


A  husband,  having  bet  property  of 
his  wife,  informed  her  that  he  had 
sold  it,  and  she  made  a  deed,  which  he 
deposited  with  the  stakeholder.  The 
wife,  learning  of  the  bet,  demanded 
back  the  deed  from  the  stakeholder, 
but  he  nevertheless  delivered  it,  taking 
security  from  the  winner,  who  im- 
mediately conveyed  it  to  a  bona  fide 
purchaser.  It  was  held  that  the  win- 
ner and  the  stakeholder  were  both 
liable  to  the  wife  for  the  amount  of 
her  loss.  Pollock  v.  Agner  (1895)  54 
Kan.  618,  38  Pac.  781. 

Where  one  member  of  a  firm,  with- 
out authority,  loses  the  property  of 
the  firm  in  a  bet,  all  the  partners 
may,  by  suit,  recover  its  value  of  the 
winner.  Cannon  v.  Cfaaney  (1894) 
8  Ohio  G.  C.  143,  4  Ohio  C.  D.  335. 

Where  a  carrier,  taking  a  package 
of  money  for  transportation,  gambled 
away  the  identical  bills,  an  action  for 
money  had  and  received  was  sustained 
by  the  shipper  against  the  winner. 
The  court  referred  to  the  Massa- 
chusetts statute,  enabling  the  loser 
to  recover  within  three  months,  or  any 
other  person  double  that  amount, 
without  any  limitation  of  time.  Mason 
v.  Waite  (1822)  17  Mass.  560. 

An  employer's  right  of  recovery 
from  the  winner  of  money  lost  by  his 
clerk  in  gambling,  without  authority, 
includes  money  so  lost,  which  was  bor- 
rowed by  the  clerk  on  his  employer's 
credit,  he  having  authority  to  borrow 
on  such  credit.  Burnfaam  v.  Fisher 
(1863)  25  Vt  514. 

The  master  may  recover  notes  and 
cash  of  his,  paid  by  his  servant  to 
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the  defendant  for  chances  in  a  pro- 
hibited lottery.  Clarke  v.  Johnson 
(1774)  Loflft,  756, 1  Cowp.  pt.  1,  p.  197, 
98  Eng.  Reprint,  903,  1041. 

A  principal's  action  for  money  had 
and  received,  against  his  agent  and 
the  winner  of  the  principal's  money, 
lost  by  the  agent  at  betting  or  gam- 
bling, without  authority,  lies  at  com- 
mon law,  and  need  not  be  brought 
under  the  statute.  Conway  v.  Conway 
(1893)  4  Misc.  312,  24  N.  Y.  Supp. 
261. 

"One  who  receives  the  money  of 
another  from  a  third  person,  by  win- 
ning it  at  a  game  of  chance  played 
with  such  third  person,  is  liable 
to  the  owner  in  an  action  for  money 
had  and  received,  and  the  right  of 
action  does  not  rest  upon  the  statute, 
but  upon  the  common  law."  Smith  v. 
Ray  (1892)  89  Ga.  838,  16  S.  E.  90. 

The  principal  may  recover  his 
money,  drawn  by  checks  of  his  agent, 
who,  without  authority,  gave  them  in 
payment  of  gambling  losses  or  for 
gambling  stakes.  McAllister  v. 
Oberne  (1891)  42  Ul.  App.  287. 

In  Western  Nat.  Bank  v.  State  Bank 
(1902)  18  Colo.  App.  128,  70  Pac.  439, 
where  a  wife  gave  her  husband  money 
to  deposit  for  her,  and  he  took  a  cer- 
tificate of  deposit  for  it  in  his  own 
name,  apparently  without  authority, 
and  gambled  it  away,  it  was  held  that 
his  indorsement  of  the  certificate  was 
a  nullity,  and  the  certificate  remained 
her  property,  although,  after  she  had 
demanded  it  of  the  keepers  of  the 
gambling  house  where  it  was  lost,  they 
sold  it  to  an  innocent  purchaser  for 
value. 

In  Murray  v.  AuU  (1910)  47  Colo. 
542,  107  Pac.  1068,  1120,  where  a  wife 
deposited  money  with  her  husband  for 
safe-keeping,  and  he  deposited  it  in 
a  bank  in  his  own  name,  and  subse- 
quently, in  settlement  of  his  losses  in 
a  gambling  game  conducted  by  a  third 
person  in  defendants'  saloon,  drew  a 
check  thereon  to  the  order  of  the  de- 
fendants, who  cashed  it  and  delivered 
the  proceeds  to  the  winner,  knowing 
the  purpose  for  which  the  check  was 
given,  it  was  held  that  she  could  re- 
cover the  amount  from  them. 

But    a    recovery    was    denied    in 


Oberne  v.  Bunn  (1891)  39  III.  App. 
122,  where  the  plaintiffs,  without 
knowledge  of  its  consideration,  paid  a 
draft  which  their  agent  had  drawn 
upon  them  to  the  order  of  defendant, 
in  payment  of  gambling  losses,  the  de- 
fen4ant  being  a  mere  accommodation 
payee  and  having  paid  the  money 
which  he  collected  on  the  draft  to  sev- 
eral persons  designated  by  the  agent, 
receiving  no  benefit  therefrom  himself, 
it  not  appearing  that  he  knew  that 
the  draft  was  drawn  on  funds  not  be- 
longing to  the  drawer,  although  he 
did  know  the  purpose  for  which  it 
was  given.  The  court  distinguished 
McAllister  v.  Oberne  (UL)  supra, 
upon  the  ground  that  in  that  case  ap- 
pellant had  notice  by  the  check  that 
it  was,  in  fact,  drawn  upon  funds  be- 
longing to  appellees,  it  having  been 
xlrawn  in  their  name. 

It  was  held  in  Gilpin  v.  Daly  (1890) 
24  Abb.  N.  G.  216,  11  N.  T.  Supp.  6. 
that  the  allegation  in  such  an  action  is 
proper,  that  the  money  of  the  employer 
lost  by  its  employee  at  games  of 
chance  was  so  lost  at  gambling  houses 
belonging  to  j;he  defendants. 

It  was  held  in  The  Carrie  Converse 
V.  Fritig  (1875)  27  La.  Ann.  117,  that 
no  cause  of  action  was  stated  by  a 
petition  declaring  upon  an  indebted- 
ness, and  alleging  that  a  certain  em- 
ployee of  the  plaintiffs  unlawfully 
took  their  money  and  went  with  it  to 
the  defendants'  gambling  house, 
where,  by  means  of  persuasions  and 
inducements,  and  by  plying  him  with 
liquor,  they  induced  him  to  gamble 
and  bet  against  a  banking  game  in 
their  house,  called  faro,  and  that,  by 
unlawful  devices  and  tricks,  they  got 
possession  and  control  of  this  money. 
The  court  observed  that  the  plaintiffs 
were  not  seeking  to  recover  a  8pe<;ific 
piece  of  property,  which  they  alleged 
to  have  been  unlawfully  taken  'from 
them  and  found  in  possession  of  de- 
fendants, but  that  the  petition  de- 
clared upon  an  indebtedness. 

It  was  held  in  Grant  v.  Owens 
(1891)  66  Ark.  49,  17  S.  W.  338,  that 
a  poslanaster  could  not  recover  from  a 
licensed  dramshop  keeper,  money  em- 
bezzled by  the  assistant  postmaster 
and   lost  in  play  at  the   dramshop» 
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under  a  statute  which  riequired  a  bond 
of  an  applicant  for  a  dramshop  li- 
cense, conditioned  that  the  applicant 
"pay  to  any  person  all  such  sums  of 
money  as  may  be  lost  at  gaming  in  his 
said  saloon  or  dramshop,"  and  that 
any  person,  "who  may  have  lost  any 
mone}'  or  other  valuable  thing  at  gam- 
ing in  said  dramshop  .  .  .  may 
have  an  action  on  said  bond  against 
the  principal  and  security  for  the  re- 
covery thereof."  The  court  considered 
that  the  plaintiff  lost  the  money  by 
the  embezzlement  of  the  assistant 
postmaster,  who,  said  the  court,  "bet 
and  lost  it  at  the  gaming  table  on  his 


own  account,  and  not  as  the  agent  of 
the  plaintiff.  We  have  examined  a 
number  of  cases  deciding  that  a  per- 
son who  deposits  money  upon  an  il- 
legal wager  can  recover  it,  and  they 
seemr  to  confine  the  right  to  the  real 
depositor,  and  to  hold  that  he  alone 
can  sue  for  the  same  and  recover  it." 
It  may  be  noted  that  in  Babcock  v. 
Briggs  (1877)  52  Cal.  502,  it  was  held 
that  the  facts  stated  in  the  complaint, 
in  an  action  by  merchants  against  the 
winner,  to  recover  money  lost  at  play 
by  their  clerk,  did  not  justify  an  at- 
tachment under  the  California  statute. 

B.  B.  B* 


W.  E.  SANDERSON  et  al.,  Plifs.  in  Err., 

V. 

GEORGE  C.  TURNER  and  Wife. 

OHlahoma  Supi-eme  Court— July  Z3,  191S. 
(—  Okla.  — ,  174  Pac.  763.) 

Mortgage  —  reconveyance  to  mortgagor. 

1.  Where  a  grantor  sells  land  encumbered  by  a  mortgage  subject  to  the 
mortgage,  and  the  grantee  assumes  the  pasrment  of  the  mortgasre,  and 
the  land  is  mediately  or  immediately  reconveyed  to  the  grantor,  and  in 
each  transfer  the  amount  secured  by  the  mortgage  is  deducted  from  the 
consideration,  there  is  an  implied  assumption  of  the  indebtedness  secured 
by  the  mortgage  by  each  grantee,  and  the  grantor,  when  the  land  is  re- 
conveyed  to  him,  assumes  the  payment  of  said  mortgage,  and  caimot 
recover  from  his  grantee  on  his  grantee's  assumption  of  payment  of  said 
mortgage. 

[See  note  on  this  question  beginning  on  page  350.] 


Same  —  assumption. 

2.  Where  land  is  sold  subject  to  mort- 
gage, and  the  amount  secured  by  the 
mortgage  is  deducted  from  the  consid- 
eration, there  is  an  implied  liability  on 
the  part  of  the  purchaser,  in  the  ab- 
sence of  an  express  agreement,  to  as- 

Headnotes  by  Pbyor,  C. 


sume  the  pajrment  of  the  indebtedness 

secured  by  the  mortgage. 

Same  —  sale  subject  to  —  effect. 

3.  Where  land  encumbered  by  a  mort- 
gage is  sold  subject  to  the  mortgage, 
tile  land  itself  is  the  primary  fund  out 
of  which  to  satisfy  the  mortgage. 


ERR(Ht  to  the  District  Court  for  Jackson  County  to  review  a  judfi^ent  in 
favor  of  plaintiffs  in  an  action  brought  to  recover  an  amount  which  they 
had  been  compelled  to  pay  out  for  the  discharge  of  a  mortgage  on  recon- 
veyance to  them  of  certain  land,  payment  of  the  mortgage  on  which  was 
alleged  to  have  been  assumed  by  defendants.    Reversed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  Robinaon  &  Whiteside,  for  subject  to  a  mortgage,  the  land  itself 
plaintiffs  in  error:  became  the  primary  fund  out  of  which 

The  land  being  deeded  to  defendants     the  indebtedness  should  be  paid. 
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27  Cyc.  1342,  1343;  McNaughton  v. 
Burke,  63  Neb.  704,  89  N.  W.  275; 
Frerking  v.  Thomas,  64  Neb.  193,  89 
N.  W.  1006;  Lamka  v.  Donnelly,  163 
Iowa,  255,  143  N.  W.  869;  Hadley  v. 
Clark,  8  Idaho,  497,  69  Pac.  319;  Unit- 
ed States  Bond  &  Mortg.  Co.  v.  Keahey, 
—  Okla.  — ,  L.R.A.1917C,  829,  155  Pac. 
557;  Schryver  v.  Teller,  9  Paige,  173; 
Jumel  V.  Juinel,  7  Paige,  691;  Forgy 
V.  Merryman,  14  Neb.  516,  16  N.  W. 
836;  Gayle  v.  Wilson,  30  Gratt.  173; 
Stebbins  v.  Hall,  29  Barb.  624;  How- 
ard V.  Robbins,  67  App.  Div.  24S, 
73  N.  Y.  Supp.  172;  Harris  v.  Master- 
son,  91  Tex.  171,  41  S.  W.  482;  Bailey 
V.  Block,  104  Tex.  101,  134  S.  W.  323; 
Greer  v.  Orchard,  175  Mo.  App.  494, 
161  S.  W.  875;  FuUer  v.  DevoUd,  144 
Mo,  App.  93,  128  S.  W.  1011 ;  Townsend 
V.  Wilson,  165  111.  App.  303;  Lagrave 
V.  Hellinger,  144  App.  Div.  397,  129  N. 
Y.  Supp.  291;  Fitzgerald  v.  Flanagan, 
155  Iowa,  217, 135  N.  W.  738,  Ann.  Cas. 
1914C,  1104. 

When  plaintiff  purchased  the  land 
back,  he  deducted  the  amount  from  the 
purchase  price  and  therefore  had  in  his 
possession  the  funds  out  of  which  the 
debt  should  be  discharged;  and  having 
discharged  the  debts  from  such  funds, 
he  suffered  no  damages  for  which  the 
defendants  would  be  liable  for  a  breach 
of  their  covenant  to  assume  and  pay. 

Gregory  v.  Arms,  48  Ind.  App.  662, 
96  N.  E.  196. 

The  consideration  recited  in  a  deed 
is  prima  facie  evidence  of  the  value. 

Humphreys  v.  Shellenberger,  89 
Minn.  327,  94  N.  W.  1083;  13  Cyc.  446, 
736;  Hoover  v.  Binkley,  66  Ark.  646, 
51  S.  W.  73;  Southern  Portland  Land 
Co.  v.  Munger,  36  Or.  467,  64  Pac.  815. 
60  Pac.  5;  Dreutzer  v.  Lawrence,  58 
Wis.  594,  17  N.  W.  423. 

Messrs.  Guy  P.  Horton  and  P.  K. 
Morrill  for  defendants  in  error. 

Pryor,  C,  filed  the  following  opin- 
ion: 

On  the  18th  day  of  December, 
1909,  the  defendant  in  error  George 
C.  Turner  was  the  owner  of  160 
acres  of  land  situated  in  Jackson 
county,  which  land  was  encumbered 
with  a  mortgage,  in  the  sum  of  $2,- 
500.  On  that  date  he  conveyed  80 
acres  of  said  land  to  plaintiffs  in' 
error,  W.  E.  Sanderson  and  Ray- 
mond H.  Fox,  for  the  consideration 
of  $250,  subject  to  the  mortgage, 
which  the  grantees,  W.  E.  Sander- 


son and  Rasrmond  H.  Fox,  agreed  to 
assume.  On  the  6th  day  of  March, 
1911,  Raymond  H.  Fox  conveyed  his 
undivided  one-half  interest  to  said 
80  acres  to  W.  F.  Sampson,  for  a 
nominal  sum,  and  subject  to  the 
mortgage.  On  the  12th  day  of 
February,  1912,  Sanderson  and 
Sampson  conveyed  the  whole  of  the 
said  80  acres  to  E.  C.  Garrison,  for 
a  nominal  sum,  subject  to  said 
mortgage.  Thereafter,  on  the  2l8t 
day  of  August,  1912,  the  said  Gar- 
rison conveyed  the  said  80  acres  to 
J.  E.  Lawson,  for  a  nominal  sum, 
subject  to  said  mortgage.  On  the 
20th  day  of  December,  1913,  J.  E. 
Lawson  conveyed  said  80  acres  of 
land  to  Geo.  C.  Turner,  the  defend- 
ant in  error,  for  the  nominal  sum 
of  $50,  subject  to  the  mortmige 
aforesaid.  Thereafter  the  said  Tur- 
ner, the  maker  of  said  mortgagf^nd 
the  first  owner  of  the  said  premises, 
paid  off  the  indebtedness  with  in- 
terest. The  said  Turner  brought 
this  action  against  Sanderson  and 
Fox  to  recover  the  sum  for  which 
said  mortgage  was  given  to  secure, 
and  interest,  under  the  agreement 
of  said  Sanderson  and  Fox  to  as- 
sume the  same.  There  was  judg- 
ment in  the  trial  court  in  favor  of 
the  plaintiff  Turner  and  against  the 
defendants,  Sanderson  and  Fox,  for 
the  amount  of  said  mortgage,  and 
interest.  From  this  judgment  San- 
derson and  Fox  appeal. 

The  only  question  presented  for 
consideration  on  appeal  is  whether 
or  not  the  defendants  are  liable,  un- 
der the  circumstances,  to  the  plain- 
tiff, under  their  agreement  to  as- 
sume said  mortgage.  The  plaintiff 
Turner  had  to  pay  the  same  to  save 
the  premises  from  being  foreclosed 
under  said  mortgage.  The  law  is 
well  settled  that,  where  land  which 
is  encumbered  is  sold  subject  to  the 
encumbrance,  and  the  amount  of  the 
encumbrance  is  de- 


ducted    from     the  J.-.'^**;*!... 
consideration,  there 
is  an  implied  liability  on  the  part 
of  the  purchaser,  in  the  absence 
of  an  express  agreement,  to  as- 
sume   the    payment    of    the    en- 
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cumbrance.  Thompson  v.  Thomp- 
son, 4  Ohio  St.  333 ;  May's  Estate, 
218  Pa.  64,  67  Atl.  120;  Braman 
V.  Dowse,  12  Gush.  227;  Smith 
V.  Tnialow,  84  N.  Y.  660 ;  Siegel  v. 
Borland,  191  lU.  107,  60  N.  E.  863 ; 
Bristol  Sav.  Bank  v.  Stiger,  86  Iowa, 
344,  53  N.  W.  265;  2  Jones,  Mortg. 
7th  ed.  §  749;  Held  v.  Vreeland,  30 
N.  J.  Eq.  691.  "There  can  be  no 
doubt  at  tliis  day  that,  where  the 
purchaser  of  land  encumbered  by  a 
mortgage  agrees  to  pay  a' particular 
sum  as  puTchase  money,  and,  on  the 
execution  of  the  contract  of  pur- 
chase, the  amount  of  the  mortgage 
is  deducted  from  the  consideration, 
and  the  land  conveyed  subject  to  the 
mortgage,  that  the  purchaser  is 
bound  to  pay  the  mortgage  debt, 
whether  he  agreed  to  do  so  by  ex- 
press words  or  not.  This  obligation 
results  necessarily  from  the  very 
nature  of  the  transaction.  Having 
accepted  the  land  subject  to  the 
mortgage,  and  kept  back  enough  of 
the  vendor's  money  to  pay  it,  it  is 
only  common  honesty  that  he  should 
be  required  either  to  pay  the  mort- 
gage or  stand  primarily  liable  for 
it.  His  retention  of  the  vendoir's 
money  for  the  payment  of  the  mort- 
gage imposes  upon  him  thp  duty  of 
protecting  the  vendor  against  the 
mortgage  debt.  This  must  be  so 
even  according  to  the  lowest  notions 
of  justice ;  for  it  would  seem  to  be 
almost  intolerably  unjust  to  permit 
him  to  keep  back  the  vendor's  money 
with  the  understanding  that  he 
would  pay  the  vendor's  debt,  and 
still  be  free  from  all  liability  for  a 
failure  to  apply  the  money  accord- 
ing to  his  promise."  Heid  v.  Vree- 
land, supra.     ■ 

Where    lands    are    conveyed    in 
the  manner  of  the  lands  in  contro- 
versy, subject  i;o  the  existing  mort- 
gage or  encumbrance,  the  primary 
fund  for  the  satis-  B,mc  .aic 
faction   of  the  en-  Bnbject  to- 
cumbrance    is    the  '"*"*• 
land  itself.  27  Cyc.  1342 ;  McNaugh- 
ton  V.  Burke,  6a  Neb.  704,  89  N.  W. 
275;  Frerking  v.  Thomas,  64  Neb. 
193,  89  N.  W.  1005;  Lamka  v.  Don- 
nelly, 163  Iowa,  255,  143  N.  W.  869; 
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Clai-k,  8  Idaho,  497,  69 


Hadley  v. 
Pac.  819. 

Applying  the  foregoing  principles 
to  the  case  at  bar,  it  is  evident  that 
it  was  the  intention  of  the  parties 
that  the  amount  of  the  mortgage 
should  be  deducted  from  the  consid- 
eration in  each  conveyance,  and  that 
the  person  ultimately  becoming  the 
owner  of  these  lands  free  from  the 
encumbrance  should  assume  and  pay 
off  the  encumbrance;  that  the  as- 
sumption of  this  indebtedness 
passed  from  the  grantor  to  his  gran- 
tee in  each  instance.  When  the 
lands  were  finally  reconveyed  to 
Turner  himself,  they  were  still 
charged  with  the  encumbrance,  and 
the  assumption  of  payment  of  the 
encumbrance  was  the  consideration 
for  the  payment  thereof.  Certainly 
it  was  not  the  understanding  or  in- 
tention of  the  parties  that  any  one 
of  the  grantees,  including  Turner 
himself,  should  receive  these  lands 
for  a  nominal  sum  free  from  the 
encumbrance,  and  leave  the  grantor 
with  the  responsibility  of  paying  off 
the  indebtedness.  The  principal 
consideration  of  each  conveyance 
was  the  assumption  of  the  encum- 
brance, and  it  would  certain^ 
neither  be  just  nor 
equitable  that  Tur- 
*ner  should  receive 
these  lands  back  free  from  encum- 
brance. Neither  should  the  defend- 
ants pay  the  encumbrance,  when 
they  are  receiving  nothing.  When 
Turner  repurchased  the  land,  he  re- 
ceived it  subject  to  the  mortgage, 
and  reassumed  the  payment  of  the 
same.  The  application  .of  the  fore- 
going rules  in  this  instance  clearly 
does  justice  and  equity  to  all  persons 
involved  in  the  controversy. 

The  jjidgment  of  the  trial  court 
therefore  should  be  reversed  and  re- 
manded, with  directions  to  enter 
judgment  for  the  defendants,  San- 
derson and  Fox. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  Sep- 
tember 17,  1918. 


Same — re- 
conveyance to 
mortcnsor. 
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ANNOTATION. 


Asnimption  of  mortgage  as  aflFeetod  by  subsequoit  reaccpiisition  of  tide  hy 
mortgagor  or  an  intervening  grantor. 


Apparently  the  only  other  decision 
involving  the  question  above  stated  is 
Ingram  v.  Ingram  (1898)  172  111.  287, 
60  N.  E.  198,  in  which  the  difference 
in  the  circumstances  involved  appears 
to  justify  a  different  conclusion  than 
is  reached  in  Sanderson  v.  Turner, 
ante,  347.  In  the  Illinois  case  it  ap- 
peared that  a  son  conveyed  to  his 
father,  for  value,  a  farm,  subject  to  a 
mortgage  which  the  father,  as  part  of 
the  consideration  for  the  conveyance, 
assumed  and  agreed  to  pay.  Subse- 
quently the  father  reconveyed  the 
farm  to  the  son  as  a  gift,  reserving 
to  himself,  however,  the  coal  under- 
lying the  property,  together  with  the 
use  and  possession  of  the  property 


conveyed  for  a  period  of  five  years  and 
so  long  thereafter  as  he  should  live. 
The  deed  contained  no  reference  to 
the  mortgage.  The  evidence  showed 
that  at  the  time  of  the  execution  of  the 
deed  the  father  executed  other  deeds 
conveying  to  other  children  and  grand- 
children real  estate  with  a  like  reser- 
vation in  his  .favor;  and  that  at  such 
time  he  recognized  the  mortgage  on 
the  property  as  an  indebtedness  of  his 
own.  Upon  this  state  of  facts  it  was 
held  that  there  was  nothing  to  release 
the  father  from  the  liability  which  he 
incurred  by  the  contract  and  assump- 
tion of  the  indebtedness  existing  by 
reason  of  the  mortgage.       E.  S.  0. 


J.  P.  PARKER,  Plff.  in  Err., 

V. 

STATE  OF  FLORroA. 

florida  Supreme  Court— May  »*,  1918. 
(—  Fla.  — ;  78  So.  980.) 

Indictment  —  larceny  —  ownership. 

1.  Where  a  wife's  property  has  become  the  subject  of  larceny,  the  owner- 
ship thereof  in  an  indictment  for  such  larceny  can  be  properly  laid  in 
either  the  husband  or  the  wife,  where  they  live  together, — ^in  her  because 
of  her  legal  ownership,  and  in  him  because  of  his  special  ownership  as 
custodian. 

[See  note  on  this  question  beginning  on  page  352.] 

Same  —  custodian  —  variance. 

2.  Where  an  indictment  lays  the  own- 
ership of  stolen  property  in  one  who  is 
its  lawful  custodian  and  entitled  to  its 
possession,  the  ownership  is  sufficiently 
alleged,  and  it  is  not  a  fatal  variance  if 

Headnotes  by  Browne,  Ch.  J. 


the  proof  shows  that  the  legal  title  to 
the  property  was  in  someone  other  than 
the  person  in  whose  possession  it  was, 
and  who  had  the  care  and  managenent 
of  it. 


Erbor  to  the  Circuit  Court  for  Alachua  County  to  review  a  judgment 
convicting  defendant  of  larceny  of  a  cow.    Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 
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PARKER 

(—  Fla.  —. 

Mr.  W.  S.  Broome  for  plftintifl  in 
error. 

Messrs.  Van  C.  SwearinMn,  Attor- 
ney General,  and  C.  O.  Aiuurews^  As- 
sistant Attorney  Greneral,  for  the 
State: 

If  the  property  stolen  belonged  ei- 
ther to  the  wife  or  the  husband,  or 
both,  tibe  indictment  alleging  the  own- 
er as  being  the  husband  would  be  sup- 
ported by  proof  that  the  property  was 
not,  strictly  speaking,  the  husband's, 
bat  that  of  the  wife. 

Kennedy  v.  State,  SI  Fla.  428,  12  So. 
858;  Leslie  v.  State,  35  Fla.  171,  17  So. 
555;  Com.  v.  Bowden,  14  Gray,  103; 
People  V.  St.  Clair,  38  Cal.  137;  Com. 
V.  Thraipeoxi,  9  Gray,  108;  Houston  v. 
States  88  Ga.  166;  White  v.  State,  49 
Ala.  344;  17  R.  C.  L.  §  72,  p.  67;  3 
Bishop,  New  Crim.  Proc  2d  ed.  §  726; 
2  Wharton,  Crim.  Law,  11th  ed.  §  1179, 
p.  1402. 

Browne,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  in  error  was  con- 
victed in  the  circuit  court  of  Ala- 
chua county  for  larceny  of  a  cow, 
and  seeks  reversal  here  on  writ  of 
error. 

The  sole  question  presented  by 
the  assignments  of  error  is  an  al- 
leged variance  between  the  allega- 
tion in  the  indictment  and  the  proof 
of  ownership  of  the  cow. 

The  indictment  alleges  that  the 
cow  was  "of  the  proper^,  goods  and 
chattels  of  L.  J.  Knight."  On  the 
trial  Knight  testified  in  chief  that 
he  owned  the  cow.  On  cross-exam- 
ination he  said :  "The  cow  was  mine. 
It  was  ours,  my  wife  and  mine,  com- 
mon property.  My  land  is  in  my 
wife's  name,  but  my  personal  prop- 
erty is  not.    The  cow  was  mine." 

The  defendant  testified  that  Mrs. 
Knis^t,  the  wife  of  the  person 
whom  the  indictment  alleged  was 
the  owner  of  the  cow,,  told  him  the 
cow  belonged  to  her,' and  tiiat  he 
would  have  to  setfle  with  her  for  it. 
One  other  witness  testified  that  he 
heard  Mrs.  Knight  say  in  the  pres- 
ence of  her  husband  that  the  cow 
belonged  to  her. 

Section  2589  of  the  General  Stat- 
utes of  1906  provides  that  "the 
property  of  Uie  wife  shall  remain  in 
care  and  management  of  the  hus- 
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78   So.    980.) 

band,  but  he  shall  not  charge  for  his 
care  and  management,  nor  shall  the 
wife  be  entitled  to  sue  her  husband 
for  the  rent,  hire,  issues,  proceeds 
or  profits  of  her  said  property." 

This  statute  makes  the  husband 
the  lawful  custodian  of  his  wife's 
personal  property. 

In  the  case  of  Kennedy  v.  State, 
31  Fla.  428,  12  So.  868,  in  passing 
upon  the  same  question  that  is 
raised  in  this  case,  this  court  said : 
"In  consequence  of  this,  where  the 
wife's  property  has  become  the  sub- 
ject of  larceny,  the  ownership  there- 
of in  an  indictment  for  such  larceny 
can  be  properly  laid  ,^,„,„„t-i.^ 
m  either  the  hus-  ceiiy-ow«er- 
band  or  the  wife,  •""»• 
where  they  live  together, — ^in  her 
because  of  her  legal  ownership,  and 
in  him  because  of  his  special  own- 
ership as  custodian." 

The  rule  is  thus  laid  down  in  17 
R.  C.  L,  §  72:  "The  exact  state  of 
the  title  of  stolen  property  is  of  no 
particular  concern  of  the  thief,  ex- 
cept that  it  must  have  been  in  some- 
one else;  hence  evidence  of  posses- 
sion is  ordinarily  sufficient  proof  of 
ownership ;  and  this  is  true  although 
the  one  in  possession  may  have  held 
the  property  as  bailee,  trustee,  or 
otherwise,  having  only  a  special  in- 
terest, and  not  a  general  ownership 
of  the  property.  Therefore  owner- 
ship is  sufficiently  proven  where  it 
is  shown  that  the  person  alleged  to 
be  the  owner  had  a  special  property 
in  the  stolen  article,  or  that  he  held 
it  in  trust.  As  it  is  not  necessary  to 
show  in  detail  the  exact  state  of  the 
title,  general  evidence  of  property  is 
admissible,  and  is  as  sufficient  in 
criminal  as  in  civil  cases." 

In  the  case  of  State  v.Tillett,  173 
Ind.  133,  140  Am.  St.  Rep.  246,  89 
N.  E.  589,  20  Ann.  Cas.  1262,  it  was 
said:  "It  is  well  settled:  (1)  That 
it  is  proper  in  a  prosecution  for  lar- 
ceny to  describe  the  property  as  that 
of  the  real  owner,  or  of  the  person 
in  possession;  (2)  it  may  be  alleged 
to  be  the  property  of  one  who  is  in 
possession  as  bailee,  agent,  trustee, 
executor,  or  administrator;  (3) 
such  bailee,  agent,  trustee,  executor. 
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or  administrator  may  be  alleged  to 
be  the  owner  thereof  by  name,  with- 
out describing  his  trust  character; 
that  is,  the  property  may  be  de- 
scribed as  his  individually;  (4)  evi- 
dence of  possession  is  isufficient 
proof  of  ownership  under  such  an 
allegation." 

Where  an  indictment  lays  the 
ownership  of  stolen  property  in  one 
who  is  its  lawful  custodian  and  en- 
titled to  its  posses- 
i'^SlSS;?***"  sion,  the  ownership 
is  sufficiently  al- 
leged, and  it  is  not  a  fatal  variance 
if  the  proof  shows  that  the  legal 
title  to  the  property  was  in  some- 
one other  than  the  person  in  whose 


possession  it  was,  and  who  had  the 
care  and  management  of  it. 

We  have  discussed  the  assign- 
ments, on  the  theory  of  the  plaintiff 
in  error,  but  we  do  not  think  that 
the  testimony  established  that  Mrs. 
Knight  was  the  owner  of  the  cow. 
In  the  most  favorable  aspect  for  £he 
defendant  below  there  was  a  con- 
flict in  the  testimony,  and  this  it  was 
the  province  of  the  jury  to  pass  up- 
on. 

Finding  no  error,  and  the  verdict 
being  warranted  and  supported  by 
the  evidence,  the  judgment  is  af- 
firmed. 

Taylor,  Whitfield,  Ellis,  and  West, 

JJ.,  concur. 


ANNOTATION. 

Should  ownership  of  property  be  laid  in  the  husband  or  wife  in  an  indictment 

for  larceny. 


I.  At  common  law,  352. 
11.  Effect  of  married  women's  separate 

property  acts,  352. 
III.  Rule  where  husband  and  wife  are 

living  apart,  364. 
rV.  Rule  as  to  community  property,  354. 
y.  Statutory  regulation  of  allegatioms, 
856. 

jr.  At  common  law. 

At  common  law,  where  the  wife's 
legal  entity  became  merged  in  her 
husband,  and  her  property,  on  reduc- 
tion to  possession,  became  that  of  the 
husband,  it  was  held  that  in  an  in- 
dictment for  the  larceny  of  such  prop- 
erty, the  ownership  was  properly  laid 
in  the  husband.  Ellis  v.  State  (1884) 
76  Ala.  90;  Hughes  v.  Com.  (1867)  17 
Gratt.  (Va.)  565,  94  Am.  Dec.  498. 

And  in  the  following  cases  the  own- 
ership of  the  property  alleged  to  have 
been  stolen  was  held  to  be  properly 
laid  in  the  husband;  State  v.  Pitts 
(1879)  12  S.  C  180.  32  Am.  Rep.  508; 
Pratt  V.  State  (1880)  35  Ohio  St.  514, 
36  Am.  Rep.  617  (where  wearing  ap- 
parel of  the  wife  had  been  stolen) ; 
Reg,  V.  Sallows  (1846)  2  Cox,  C.  C. 
(Eng.)  63  (where  a  purse  found  by  a 
married  woman  was  stolen  from  her 
before  she  reached  home) ;  Rex  .  v. 
Roberts   (1839)   7  Gar.  &  P.   (Eng.) 


486  (where  a  note  was  stolen  which 
a  married  woman  had  received  for 
property  which  she  had  sold  for  her 
father) ;  United  States  v.  Murphy 
(1836)  4  Cranch,  C.  C.  681,  Fed.  Cas. 
No.  15,838  (where  goods  were  stolen 
from  a  millinery  store  carried  on  by 
a  wife,  not  for  her  separate  use). 

//.  Effect  of  married  teamen's  separate 
property  acts. 

Since  the  enactment  of  provisions 
empowering  married  women  to  ac- 
quire separate  property  it  has  been 
held  in  some  cases  that  an  indictment 
for  larceny  of  her  separate  property- 
must  lay  the  ownership  in  her,  and 
that  it  cannot  be  laid  in  the  husband. 
Rollins  v.  State  (1893)  98  Ala.  79,  13 
So.  280  (decided  since  the  adoption  of 
Code  1886.  §  2341) ;  Johnson  v.  State 
(1893)  —  Ala.  — ,  13  So.  877,  sub- 
sequent appeal  in  (1894)  100  Ala.  65, 
14  So.  627  (where  com  was  stolen 
which  was  raised  by  the  husband  on 
land  belonging  to  the  wife);  Stevens 
v.  State  (1873)  44  Ind.  469  (where 
wife's  personalty  was  taken) ;  Com.  v. 
Martin  (1853)  5  Clark  (Pa.)  245 
(wife's  spectacles  stolen). 

And  in  Rex  v.  Murray  [1906]  2  K. 
B.  (Eng.)  385,  3  B.  R.  G.  775,  75  L.  J. 
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K.  B.  N.  S.  693,  70  J.  P.  295.  96  L. 
T.  N.  S.  296,  22  TMes  L.  R.  596,  6  Ann. 
Cas.  161,  an  indictment  for  larceny 
of  goods  in  which  a  wife  had  acquired 
a  separate  property  under  the  Mar- 
ried Woman's  Property  Act  was  held 
invalid  where  it  laid  the  property  in 
the  husband,  and  the  court  stated  that 
the  fact  that  the  goods  were  in  his 
house  was  not  sufficient  to  justify  lay- 
ing: the  property  in  him. 

And  in  State  v.  Pitts  (1879)  12  S.  C. 
180,  82  Am.  Rep.  608,  it  was  held  that, 
under  the  provisions  of  the  Constitu- 
tion authorizing  married  women  to  ac- 
quire separate  property,  a  wife  might 
acquire  property  from  her  husband, 
and  that  a  conviction  for  larceny  of 
her  separate  property  could  not  be 
had  under  an  indictment  which  laid 
ownership  in  the  husband;  it  was  held, 
however,  that  a  separate  property  in 
the  wife  was  not  established  by  the 
fact  that  the  wife  had  the  use  and 
enjoyment  of  clothing  or  other  per^ 
sonal  property,  but  that  the  question 
whether  she  had  acquired  such  prop- 
erty was  for  the  jury. 

Notwithstanding  the  enactment  of 
married  women's  property  acts,  em- 
powering them  to  acquire  separate 
proper^,  where  the  husband  and  wife 
were  living  together,  and  the  husband 
had  possession  of  the  property,  allega- 
tions in  indictments  for  larceny,  lay- 
ing the  property  in  the  husband,  have 
been  held  valid. 

This  conclusion  was  reached  in  the 
Alabama  cases  decided  before  the  pas- 
sage of  the  Act  of  1887,  by  which  the 
rights  and  liabilities  of  husband  and 
wife  were  defined,  the  courts  holding 
that  the  husband,  as  trustee,  had  an 
interest  in  the  wife's  property.  Rob- 
inson V.  State  (1887)  84  Ala.  434,  4 
So.  774  (wife's  separate  property  tak- 
en from  husband's  dwelling) ;  Ellis  v. 
State  (1884)  76.  Ala.  90  (animals  in 
husband's  possession  in  which  the 
wife  had  a  separate  estate) ;  Davis  v. 
State  (1860)  17  Ala.  416  (buggy  which 
was  wife's  separate  estate  taken 
from  husband's  possession) ;  Laven- 
der V.  State  (1877)  60  Ala.  60  (hog. 
property  of  married  woman  living 
with  her  husband). 
2  A.L.R.— 28. 


And  it  will  be.  noticed  that  in  the 
reported  case  (Pakker  v.  State,  ante, 
350)  following  the  decision  in  Ken- 
nedy V.  State  (1893)  31  Fla.  428, 12  So. 
858,  it  was  held  that  the  ownership  of 
the  wife's  property  could  be  laid  either 
in  thb  husband  or  wife,  where  they 
were  living  together;  in  her,  because 
of  her  legal  ownership,  and  in  him,  be- 
cause of  his  special  ownership  as  cus- 
todian. 

And  in  Petre  v.  State  (1871)  35  N.  J. 
L.  64,  it  was  held  that  when  the  prop- 
erty of  the  wife  is,  in  the  ordinary 
way,  in  the  use  of  the  husband  and  his 
family,  such  property,  in  an^indict- 
ment  for  larceny,  may  be  laid  either 
in  the  husband  or  in  the  wife;  and  to 
the  same  effect  are  State  v.  Wincroft 
(1877)  76  N.  C.  38,  and  State  v.  Mat- 
thews (1877)  76  N.  C.  41. 

And  the  ownership  of  wheat  grown 
on  land  owned  by  a  married  woman 
and  stolen  from  her  bam  has  been 
held  properly  laid  in  her  husband 
where  he  usually  received,  sold,  and 
disposed  of  the  proceeds  of  the  farm 
for  his  own  use,  with  her  consent,  and 
she  did  not  claim  any  ownership  over 
the  property  in  question.  State  v. 
Jackson  (1879)  Houst.  Crim.  Rep. 
(DeL)  661. 

And  allegations  in  an  indictment 
that  a  certain  person  was  the  owner 
of  the  property  stolen  were  held  sus- 
tained, in  Thomas  v.  State  (1906)  126 
Ga.  286,  64  S.  E.  182,  by  proof  that 
such  person  was  a  married  man,  liv- 
ing in  the  house  with  his  wif^,  al- 
though it  appeared  that  the  property 
taken  was  the  wife's  separate  prop- 
erty. 

And  in  Jackson  v.  State  (1917)  — 
Ga.  App.  — ,  94  S.  E.  66,  an  indictment 
laying  the  ownership  of  the  property 
stolen  in  the  husband  was  held  not  in? 
valid  because  the  ownership  was  not 
laid  in  the  wife;  and  the  evidence 
was  held  to  sustain  the  allegation  as 
to  ownership,  there  being  testimony 
that  the  wife  owned  the  plantation 
from  which  the  property  was  stolen, 
and  also  the  property,  but  that  her 
husband  had  charge  of  the  place  and 
property  as  her  agent. 

In  State  v.  Hays  (1863)  21  Ind.  288, 
it  was  held  that  the  wearing  apparel 
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of  a  married  woman/  famished  by  her 
husband  as  a  marital  duty,  did  not  be- 
come her  separate  property,  but  re- 
mained his;  and  that  the  ownership 
should  be  laid  as  his  in  an  indictment 
for  its  larceny. 

And  it  has  been  held  that  the  owner- 
ship of  wearing  apparel  of  a  wife, 
furnished  by  her  husband,  or  pur- 
chased with  money  furnished  by  him, 
was  properly  laid  in  the  husband,  as 
such  property  was  not  embraced 
within  the  terms  of  a  statute  provid- 
insr  that  any  personal  property  be- 
longing to  a  woman  at  her  marriage, 
or  which  might  have  come  to  her  dur- 
ing coverture,  should  be  her  separate 
property,  but  that  the  act  should  not 
affect  the  title  of  any  husband  to  any 
personal  property  reduced  to  his  pos- 
session with  the  express  assent  of  the 
wife,  but  that  her  personal  property 
should  not  be  deemed  to  have  been 
reduced  to  possession  by  the  husband 
by  his  use,  occupancy,  care,  or  protec- 
tion thereof.  Pratt  v.  State  (1880)  35 
Ohio  St.  614,  36  Am.  Rep.  617.  It  was 
held,  however,  that  wearing  apparel 
'  purchased  by  the  wife  with  her  sep-  . 
arate  money  could  not  be  laid  as  the 
property  of  the  husband,  and  it  wak 
decided  that  the  mere  fact  that  the 
property  was  stolen  from  the  family 
residence  did  not  authorize  finding 
that  the  property  was  in  the  husband, 
as  charged. 

In  Com.  V.  Williams  (1856)  7  Gray 
(Mass.)  337,  Stat  1855,  chap.  304,  en- 
abling married  women  to  acquire 
money  and  property  in  their  own  right, 
was  held  not  to  change  the  presump- 
tion that  money  in  the  possession  of 
a  married  woman,  in  the  absence  of 
proof,  is  the  property  of  the  husband, 
and  an  indictment  for  stealing  money 
from  a  miuiied  woman,  which  laid 
ownership  in  the  husband,  was  sus- 
tained. 

And  in  State  v.  Dredden  (1898)  1 
Marv.  (DeL)  622,  41  Atl.  925,  §  3, 
chap.  133,  p.  798,  of  the  Revised  Code, 
was  held  not  to  empower,  a  wife  to 
hold  personal  property  unless  it  was 
acquired  from  one  other  than  her  hus- 
band; and  an  indictment  alleging  that 
property  stolen  was  that  of  the  hus- 


band was  held  valid  notwithstanding  a 
claim  that  the  wife 'was  a  joint  owner. 

III.  Mule  where  huaband  and  wife  tire 
living  apart. 

In  the  following  cases,  where  the 
husband  and  wife  were  living  apart, 
allegations,  in  indictments  for  larceny, 
of  ownership  in  the  wife  of  the  prop- 
erty specified,  were,  held  valid:  Le 
Cointe  v.  United  States  (1896)  7  App. 
D.  C.  16  (property  acquired  by  a  mar- 
ried woman  otherwise  than  through 
her  husband);  United  States  v.  Par- 
sons (1836)  4  Cranch,  C.  C.  726,  Fed. 
Cas.  No.  16,001  (goods  belonging  to 
husband,  but  in  possession  of'wife^ 
who  was  keeping  house) ;  Ware  v. 
State  (1877)  2  Tex.  App.  547  (whew 
community  property  was  stolen  from 
wife,  who  had  been  abandoned  by  hus- 
band). 

But  it  has  been  held  that  money 
furnished  by  a  husband  to  be  expended 
for  the  maintenance  of  his  wife,  which 
he  had  undertaken  to  provide  while 
she  was  living  separate  from  him, 
might  properly  be  laid  in  the  husband. 
People  V.  McCarty  (1887)  6  Utah,  280, 
17  Pac.  734. 

And  in  Com.  v.  Cullins  (1804)  I 
Mass.  116,  although  the  husband  had 
been  absent  six  years,  it  was  held  that 
an  indictment  for  larceny  of  goods 
from  the  wife  must  allege  that  they 
were  his  property. 

And  in  Reg.  v.  Whitehead  (1860)  1 
Can.  &  P.  (Eng.)  429,  it  was  held  that 
the  ownership  of  properly  could  not 
be  laid  in  the  wife,  although  her  hus- 
band had  been  convicted  of  a  felony 
and  was  in  jail  at  the  time  property 
formerly  belonging  to  him  was  taken. 

IF.  Bute  as  to  eonvmunity  property- 
It  has  been  held  that  an  indictment 
for  the  larceny  of  community  prop- 
erty should  allege  ownership  in  ttie 
husband,  and  that  no  conviction 
could  be  had  under  an  indictment  lay- 
ing ownership  in  the  wife.  Merri- 
weather  v.  State  (1876)  88  Tex.  790; 

And  in  Wilson  v.  State  (1877)  3  Tou 
App.  206,  where  the  ownership,  in  an 
indictment  charging  the  larceny  of  a 
steer,  was  laid  in  a  married  woman, 
there  was  held  error  in  excluding  evi- 
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dence  that  the  st«er  was  community 
property  by  reason  of  its  belnfl:  the 
increase  of  the  wife's  stock,  there 
being  testimony  from  which  it  might 
have  been  found  that  the  steer  was  in 
enstence  prior  to  the  adoption  of  the 
Constitution  of  1869,  which  made  the 
increase  of  a  wife's  stock  her  separrte 
property,  the  court  stating  that,  prior 
to  that  time^  such  increase  was  the 
community  property  of  the  husband 
and  wife.  It  was  further  stated  that 
if  the  indictment  had  alleged  that  the 
property  belonged  to  the  husband,  and 
the  proof  had  shown  it  to  be  either  the 
separate  property  of  the  wife,  or  the 
community  property  of  the  husban'd 
and  wife,  the  variance  would  not  have 
been  fatal,  as,  during  the  marriage, 
the  husband  has  the  entire  manage- 
ment of  the  separate  property  of  the 
wife. 

And  in  Louisiana  it  has  been  held 
that  since  all  property  bought  during 
the  marriage  by  the  wife  is  presumed 
to  belong  to  the  ctamiunity,  and  since 
the  husband  is  the  head  of  the  com- 
munity, an  indictment  for  the  larceny 
-of  such  property  should  allege  own- 
ership in  the  husband.  State  v.  Gaf- 
fery  (1857)  12  La.  Ann.  265.  ' 

It  was  held,  however,  that  the  pre- 
sumption that  property  bought  by  the 
wife  during  marriage  was  community 
property  might  be  rebutted  by  show- 
ing that  the  wife  was  separate  in 
property  from  her  husband,  or  that 
the  property  was  bought  in  her  name 
with  her  funds,  or  that  the  husband 
had  transferred  the  property  to  his 
wife,  to  replace  her  paraphernal  ef- 
fects sold  by  him. 

In  People  t.  Swalm  (1889)  80  CaL 
46,  18  AnL  St  Rep.  96,  22  Pac.  67,  8 
Am.  Crim.  Rep.  477,  it  was  held  that 
property  bought  upon  the  husband's 
credit,  which  did  not  appear  to  have 
been  paid  for  by  the  separate  prop- 
erty of  either  husband  or  wife,  was 
ronmiunity  property,  the  title  to  which 
was  properly  laid  in  the  husband. 

It  has  been  held  that  an  indictment 
for  the  larceny  of  community  prop- 
erty, stolen  from  a  wife  while  she  was 
taking  it  to  her  husband,  properly 
stated  that  the  theft  was  from  the 


wife.    Miles  t.  State  (1907)  61  Tex. 
Crim.  Rep.  587,  lOS  S.  W.  864. 

See  also  the  case  of  Ware  v.  State 
(1877)  2  Tex.  App.  547,  under  preced- 
ing subdivision. 

V.  StatutOTff  regulaUon  of  allegations^,. 

In  some  states  statutes  have  been 
enacted  authorizing  the  ownership  of 
property,  in  indictments  for  larceny, 
to  be  laid  either  in  husband  or  wife. 

Thus,  under  a  statute  providing 
that,  in  case  of  larceny  of  the  personal 
property  of  a  married  woman,  the 
ownership  may  be  alleged  to  be  in  the 
husband  or  wife,  an  indictment  may 
lay  the  ownership  in  the  husband, 
where  the  property  was  under  his 
management  and  control,  although  it 
was  the  wife's  separate  property.  Al- 
exander V.  State  (1886)  9  Tex.  App. 
48;  Holmes  v.  State  (1897)  —  Tex. 
Crim.  Rep.  — ,  42  S.  W.  979. 

And  under  this  statute,  in  an  indict- 
ment for  the  larceny  of  a  married 
woman's  property,  the  ownership  may 
be  laid  in  her  name.  Hames  v.  State 
(1904)  46  Tex.  Crim.  Rep.  662,  81  S. 
W.  708. 

And  under  this  statute  it  was  held 
that  ownership  of  a  ring,  which  was 
the  separate  property  of  a  married 
woman,  might  properly  be  laid  in  her 
name,  in  an  indictment  for  larceny, 
notwithstanding  another  statute  pro- 
viding that,  during  the  marital  rela- 
tion, the  wife's  separate  property 
should  be  under  the  sole  management 
of  her  husband,  and  although  the  ring 
was,  at  the  time  it  was  taken,  in  her 
husband's  collar  box  in  their  room. 
Kauffman  v.  State  (1908)  5S  Tex. 
Crim.  Rep.  209,  109  S.  W.  172. 

And  a  conviction  has  been  upheld 
under  an  indictment  alleging  owner- 
ship of  the  property  stolen  in  the  hus- 
band, in  whose  exclusive  control  and 
management  it  was,  although  the 
proof  showed  that  it  belonged  to  the 
wife,  where  a  statute  provided  that  it 
was  not  necessary,  in  order  to  con- 
stitute theft,  that  the  possession  and 
ownership  of  the  property  should  be 
in  the  same  i>erson  at  the  time  of  tak- 
ing, and  that  possession  of  the  person 
unlawfully  deprived  of  property  wa& 
constituted  by  the  actual  control,  care» 
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or  manasrement  of  it,  whether  the 
same  was  lawful  or  not.  Burt  t.  State 
(1880)  7  Tex.  App.  678. 

And  an  information  for  larceny,  al- 
leginsr  that  the  property  was  that  of  a 
certain  woman,  was  held  sufficient,  al- 
though she  was,  at  the  time,  a  mar- 
ried woman,  and  the  property  was 
bought  with  the  money  of  her  hus- 
band, where  a  statute  provided  that 
"when  an  offense  involves  the  commis- 
sion of,  or  the  attempt  to  commit,  a 
private  injury,  and  is  described  with 
sufficient  certainty  in  other  respects  to 
identify  the  act,  an  erroneous  allega- 
tion as  to  the  person  injured  or  in- 
tended to  be  injured  is  not  material." 
People  T.  Watson  (1887)  72  CaL  402, 
14  Pac.  97. 

And  an  indictment  for  larceny  from 
the  wife  of  money  earned  by  the  hus- 
band has  been  held  valid,  although  it 
stated  that  the  money  was  the  prop- 
erty of  the  wife,  where  a  statute  pro- 
vided that,  "in  the  prosecution  of  of- 
fenses in  relation  to  or  affecting  real 
or  personal  estwte,  it  shall  be  sufB- 


cient,  and  shall  not  be  deemed  a  vari- 
ance if  it  is  proved  on  the  trial,  that, 
at  the  time  when  the  offense  was  com- 
mitted, either  the  actual  or  construc- 
tive possession,  or  the  general  or 
special  property  in  the  whole  or  any 
part  of  such  real  or  personal  estate, 
was  in  the  person  or  community  al- 
leged to  be  the  owner  thereof."  Com. 
V.  McLaughlin  (1869)  108  Mass.  485. 
In  a  case,  however,  where  an  indict- 
ment charged  the  larceny  of  wearing 
apparel  which  was  the  property  of  a 
married  woman,  the  common-law  rule 
requiring  the  laying  of  the  ownership 
of  property  in  the  husband  was  held 
not  changed  by  a  statute  similar  to 
that  involved  in  the  preceding  case, 
the  court  holding  that  the  statute  was 
not  intended  to  dispense  with  the  ne- 
cessity of  stating  the  name  of  the  own- 
er of  the  property  stolen,  nor  to  en- 
able any  person  to  be  such  owner  who 
was  not  capable  of  being  such  at  com- 
mon law.  Hughes  v.  Com.  (1867)  17 
Gratt  (Va.)  666,  94  Am.  Dec.  489. 

J.  T.  W. 


J.  B.  GRAY,  Plfl.  in  Err^ 

V. 

W.  A.  WHITLA, 

Oklahoma  Supreme  Court— Jwly  80,  lOlS,- 
(—  OWa.  — ,  174  Pac.  239.) 

Landlord  and  toiant  —  f  raudnlent  representations  —  estoppeL 
1.  Fraudulent  representations  by  the  landlord  as  to  his  ownership  of  the 

premises  preclude  him  from  relying  on  the  estoppel  of  defendant  to  deny 

his  title. 

[See  note  on  this  questum  beginning  on  page  369.] 


Same  —  ouster  —  attornment. 

2.  Where  a  lessee,  to  prevent  being 
actually  expelled  from  the  demised 
premises,  yields  the  possession  there- 

Headnotes  by  Hooker,  C. 


of  and  att<»7iB,  in  good  faith,  to  one 
having  a  par^l^punt  title  to  his  lessor, 
and  a  right  to  immediate  possession,  it 
is  equiv^ent  to  a^actual  ouster. 


Eeror  to  the  District  Court  for  Dewey  Counly  to  review  a^Mfimaent  in 
vor  of  defendant  in  an  action  brought  to  recover  possession^^  certain 


favor 

property.   Affirmed. 
The  facts  are  stated  in  the  Commissioner's  opinion. 
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Mr.  Milton  Clark,  for  plaintiff  in 
error: 

Defendant  could  not  question  the  au- 
thority of  plaintiff  to  lease  the  prem- 
ises, under  the  well-settled  rule  of  law 
that  a  tenant  is  estopped  from  denying 
the  title  of  his  landlord. 

McDonald  v.  Stiles.  7  Okla.  327,  64 
Pac  487;  Anderson  v.  Fersruson,  12 
Okla.  307,  71  Pac.  226;  Brown  v.  Hart- 
shorn, 12  Okla.  121,  69  Pac.  1049; 
Hadm^y  t.  McKee,  12  Okla.  401,  76 
Pac  536;  Olds  v.  Conger,  1  Okla.  232, 
32  Pac  337;  Bilby  v.  Stuart,  89  Okla. 
451,  135  Pac.  931;  Hagar  v.  Wikoff,  2 
Okla.  580,  39  Pac  281 ;  Blight  v.  Roch- 
ester, 7  Wheat.  535,  5  L.  ed.  516;  Lucas 
V.  Brooks,  18  WaU.  486,  21  L.  ed.  779; 
Shy  V.  Brockhouse,  7  Okla.  36,  64  Pac. 
306;  Pettigrew  v.  Mills,  36  Kan.  746, 14 
Pac  170;  Oliver  v.  Gary,  42  Kan.  623, 
22  Pac  738;  Wallbreebt  T.  Blush,  43 
Colo.  329,  96  Pac  927;  Byington  t.  Sac- 
ramento Valley  West  Side  Canal  Co. 
170  CaL  124,  148  Pac  791;  Lamey  v. 
Aldridge,  31  Okla.  447,  122  Pac.  151; 
Purcell  V.  Bamett,  30  Okla.  606,  121 
Pac.  231;  Welchi  v.  Johnson,  27  Okla. 
518,  112  Pac.  989;  Fry  ▼.  Soman,  67 
Kan.  631,  78  Pac.  61. 

Mr.  W.  P.  Hickok,  for  defendant  in 
error: 

If  the  relationship  of  landlord  and 
tenant  was  induced  by  fraud,  duress, 
misrepresentation,  or  mistake,  the  ten- 
ant is  not  estopped  to  deny  what  he 
would  not  have  admitted  in  the  absence 
of  fraud  or  mistake. 

24  Cyc  940(b). 

The  estoppel  is  terminated  by  the 
eviction  of  the  tenant  by  title  para- 
mount, or  by  acts  amounting  to  an  oust- 
er, which  authorizes  the  tenant  to  at- 
torn to  the  holder  of  the  paramount 
title  as  if  actually  evicted. 

24  Cyc.  918  (c)  ;  Nashua  Light,  Heat 
&  P.  Co.  v.  Francestown  Soapstone 
Co.  74  N.  H.  611,  18  L.R.A.(N.S.)  896, 
69  Atl.  883. 

Evidence,  of  title  may  be  given  as 
going  to  the  right  of  possession. 

24  Cyc  1446  (b);  Welchi  v.  John- 
son. 27  Okla.  618,  112  Pac.  989;  Okla- 
homa City  V.  Hill,  4  Okla.  521,  46  Pac. 
568;  Conaway  v.  Gore,  22  Ean.  216. 

Hooker,  C,  filed  the  followintr 
opinion: 

This  action  of  forcible  detainer 
was  commenced  in  the  justice's 
court  of  Dewey  county,  and  an  ap- 
peal taken  from  the  judgment  of 
that  court  to  the  district  court, 


WHITLA.  867 

JH  Pao.  t$l.) 

where  trial  was  had,  and  judgment 
rendered  against  the  plaintiff  in 
error,  to  reverse  which  an  appeal  is 
had  here.  Upon  the  trial  in  the  dis- 
trict court,  the  court  made  findings 
of  fact  and  conclusions  of  law, 
the  substantial  part  of  which  is  as 
follows : 

"(1)  That  plaintiff  in  error  was 
in  possession  of  the  premises  in 
controversy,  and  had  been  in  pos- 
session of  same  for  about  two  years 
when  he  leased  the  same  to  the  de- 
fendant in  error  on  ihe  1st  day  of 
May,  1916,  for  a  period  of  four 
months  at  an  agreed  price  of  $4  per 
month. 

"(2)  That  the  estate  of  plaintiff 
in  error's  father  claimed  to  be  the 
owner  of  the  house,  and  that  plain- 
tiff in  error  was  placed  in  posses- 
sion of  the  premises  by  the  adminis- 
trator of  said  estate. 

"(8)  That  plaintiff  in  error  him- 
self was  claiming  an  interest  in  the 
house  as  an  heir  of  his  father. 

"(4)  That  one  Alvin  T.  Gray  was 
the  owner  of  the  premises,  and  held 
the  legal  title  thereto  under  a  war- 

"(6)  That  neither  plaintiff  in 
error  nor  the  administrator  of  his 
father's  estate  iiad  any  authority 
from  the  owner  of  said  premises  to 
enter  upon  the  premises,  or  to  lease 
the  same;  or  to  collect  the  rentals 
thereon. 

"  (6)  That  the  defendant  in  error 
went  into  possession  of  the  premises 
in  controversy  under  his  rental  con- 
tract with  plaintiff  in  error,  and 
paid  the  rentals  Ihereon  for  the  full 
period  of  four  months  to  plaintiff 
in  error,  and  thereafter  attorned  to 
the  said  Alvin  T.  Gray  without  sur- 
rendering possession  of  the  prem- 
ises, but  while  still  occupying  same, 
and  subsequently  paid  the  rent 
thereof  to  tiie  said  Alvin  T.  Gray. 

"(7)  That,  after  taking  posses- 
sion of  the  premises  under  his  rent 
contract  with  plaintiff  in  error,  de- 
fendant in  error  was  informed  that 
plaintiff  in  error  had  no  authority 
to  lease  said  premises. 

"(8)  That,  after  taking  posses- 
sion of  the  pronises  under  his  rent 
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contract  with  plaintiff  in  error,  de- 
fendant in  error  discovei«d  that  the 
title  to  the  premises  was  in  Alvin 
T.  Gray. 

"(9)  That  defendant  in  error 
would  not  have  rented  the  premises 
from  plaintiff  in  error  had  he  (de- 
fendant in  error)  known  the  true 
facts  as  to  plaintiff  in  error's  au- 
thority over  said  premises. 

"(10)  That  the  representations 
t)f  plaintiff  in  error,  made  to  de- 
fendant in  error  in  leasing  said 
premises  to  defendant  in  error, 
amounted  to  fraud  on  the  rights  of 
defendant  in  error  by  plaintiff  in 
«rror. 

"(11)  That  defendant  in  error, 
in  order  to  avoid  a  double  liability 
and  eviction  by  the  true  owner  from 
the  premises,  paid  the  rent  to  Alvin 
T.  Gray  after  September  1,  1916." 

It  is  asserted  by  the  plaintiff  in 
'error  that  the  trial  court  erred  in 
the  conclusions  of  law  di»wn  from 
the  facts  as  found  by  him  to  exist, 
for  that,  under  the  law  as  well  es- 
tablished in  this  jurisdiction,  a  ten- 
ant is  estopped  to  dispute  the  title 
of  his  landlord,  and  that,  under  the 
facts  as  found  by  the  trial  court,' 
the  tenant  in  this  case  is  not  re- 
lieved from  the  opcoration  of  es- 
toppel. Many  authorities  are  cited 
by  the  plaintiff  in  error  to  the  effect 
ithat  the  tenant  cannot  deny  the 
title  of  his  landlord.  This  is  the 
general  rule,  and  the  same  is  well 
established  by  the  authorities  of 
this  jurisdiction;  but  there  are 
many  exceptions  and  qualifications 
to  the  rule,  which  are  of  as  much  im- 
portance as  the  rule  itself,  and  must 
be  observed  in  the  administration 
of  justice  between  the  landlord  and 
the  tenant.  In  the  findings  of  fact 
as  made  by  the  trial  court,  the  court 
found  that  the  representations  of 
the  plaintiff  in  error,  made  to  the 
defendant  in  error  in  leasing  said 
premises  to  the  defendant  in  error, 
amounted  to  fraud  on  the  rights  of 
the  defendant  in 
* e'n'S?!?,  "d..    error  by  plaintiff  in 

]f«i^S;r«-2i'*  error.  It  has  been 
«..^...ppe..  ^^^  ^^^  "fraudu- 
lent representations  by  the  landlord 


as  to  his  ownership  of  the  premises 
preclude  him  from  relying  on  the 
estoppel  of  tiie  tenant  to  deny  his 
title,"  citing  Gleim  v.  Rise,  6  Watts, 
p.  44 ;  Hammers  v.  Hanrick,  69  Tex. 
412,  7  S.  W.  345;  Bryan  v.  Han- 
rick, —  Tex.  — ,  8  S.  W.  282.  And 
in  24  Cyc.  940,  it  is  said:  "Inas- 
much as  the  ^toppel  to  deny  title 
is  based  on  an  admission  of  title 
shown  by  the  tenant  in  accepting  or 
retaining  poiwession  as  tenant,  it 
follows  that,  if  the  relationship  of 
landlord  and  tenant  was  induced  by 
fraud,  duress,  misrepresentation,  or 
mistake,  the  tenant  is  not  estopped 
to  deny  what  he  would  not  have  ad- 
mitted in  the  alxwnce  of  fraud  or 
mistake." 

See  authorittes  dted  in  the  note. 

In  16  R.  C.  L.  p.  658,  it  is  said: 
"The  application  of  the  principle 
that  a  tenant  is  estopped  to  deny  his 
landlord's  title  is  restricted  to  cases 
in  which  the  lease  has  been  fairly 
obtained,  and  a  lease  obtained 
through  fraud  and  misrepresenta- 
tion will  not  prevent  the  lessee  from 
contesting  the  title  of  the  lessor. 
This  is  a  well-settled  doctrine,  rest- 
ing on  the  most  satie^actoiy 
grounds.  The  relation  of  landlord 
and  tenant  arises  out  of  contract, 
and  this,  like  other  contracts,  is 
vitiated  by  fraud,  overreaching,  or 
imposition.  Therefor^  if  fraud  is 
used  to  induce  the  tenant  to  accept 
the  lease,  no  estoppel  arises." 

See  authorities  cited  in  note. 

The  court  in  his  findings  of  fact 
said  "that  the  defendant  in  error,  in 
order  to  avoid  a  double  liability  and 
eviction  by  the  true  owner  from  the 
premises,  paid  the  rent  to  Alvin  T. 
Gray,  after  September  1,  1916." 

In  16  R.  C.  L.  p.  665,  the  view  is 
expressed  as    follows:    "And,  ac- 
cording to  the  better  view,  where  a 
lessee,  to  prevent  being  actmdly  ex- 
pelled from  the  demised  premises, 
yields    the    posses- 
sion thereof  and  at-  S.SS^^^'!.***'^ 
toms,  m  good  faith, 
to  one  having  a  paramount  title  to 
his  lessor,  and  a  right  to  immediate 
possession,  it  is  equivalent  to  an 
actual  ouster." 


Digitized  by 


Google 


GRAY  V. 

(—  OHIO.  — , 

And  in  24  Gyc.  1138,  the  author 
Wb:  "However,  since  actual  oust- 
«r  is  not  necessary  in  order  to  con- 
stitute an  eviction,  if  a  lessee,  to 
prevent  being  actually  expelled 
from  the  demised  premises,  yields 
possession  thereof,  and  attorns  in 
good  faith  to  one  who  has  a  title 
paramount  to  that  of  the  lessee  and 
his  lessor,  and  also  a  right  to  im- 
mediate possession,  this  is  equiva- 
lent to  an  actual  ouster." 

And  in  Taylor  on  Landlord  & 
Tenant,  vol.  2,  p.  327,  it  is  said: 
"And  while  l^e  tenant  cannot,  after 
a  voluntary  attornment  to  a  hostile 
or  paramount  title,  set  this  up  in 
defense  when  sued  by  the  lessor, 
he  may,  if  threatened  with  ex- 
pulsion by  the  holder  of  such  title, 
attotn  thereto,  without  an  actual 
expulsion  from  or  surrender  of  the 

S remises,    or    take    a    conveyance 
lereof,  and  plead  this  as  a  con- 
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structive  eviction  in  answer  to  the 
lessor's  action." 

And  in  24  Cyc.  947,  the  author 
says:  "A  tenant  may  dispute  the 
title  as  against  the  original  land- 
lord, without  surrender  of  posses- 
sion, where  it  has  been  legally 
extinguished,  or  determined,  so 
that  it  no  longer  exists,  or  where 
the  tenant  has  been  actually  or  con- 
structively evicted." 

The  evidence  in  this  case  not  be- 
ing before  us,  we  are  unable  to  say 
whether  the  trial  court  was  justi- 
fied in  making  these  findings,  but, 
accepting  these  findings  as  true, 
we  are  of  the  opinion  that  he  has 
drawn  the  correct  conclusions  of 
law  therefrom,  and  that  the  judg- 
ment in  favor  of  the  defendant  in 
error  must  be  affirmed. 

Per  Cnriam: 

Adopted  in  whole. 


ANNOTATION. 

Fnod,  mwreftreMiitalioii,  or  miatake  as  «£Fecting  estoppel  of  tnant  to  deny 

hndknl's  tide. 


I.  Fraud,  369. 

TL  Agree^wnt  in  fraud  of  original  land- 
lord, 361. 

m.  Dnren,  882. 

IV.  Mistake: 

a.  In  general,  882. 

One  who  has  been  induced  by  fraud 
to  assume  the  position  of  tenant  is 
not  estopped  to  deny  hia  landlord's 
title.    Irwin  v.  Coleman   (1901)   178 
Ala.  175,  56  So.  492;  Sandlin  v.  An- 
ders (1914)  187  Ala.  478,  66  So.  876 
(obiter) ;  Shaw  v.  Lacy  (1917)  —  Ala. 
— ,  74   So.    983;    Johnson   v.    Chely 
(1872)  43  CaL  299;  Simon  Newman 
Co.  T.  Lassing  (1908)  141  CaL  174,  74 
Pac.  761;  Anderson  v.  Smith  (1872)  68 
IIL  126;  Young  v.  Heffeman  (1896) 
67  DL  App.  854;  Petterson  v.  Sweet 
(1888)  18  lU.  App.  266;  Uvely  v.  Ball 
(1841)  2  B.  Mon.  (Ky.)  53;  Wiggin  v. 
Wiggin  (1878)  58  N.  H.  236;  Allaire 
V.  Whitney  (1841)  1  Hill  (N.  Y.)  484; 
McLaarin  v.  Williams  (1918)  176  N.  C. 
291,  96  S.  E.  559;  Gleim  v.  Rise  (1837) 


rV.^-continned. 

b.  When  pot  in  possession  by  land- 

lord, 868. 

c.  Successors  of  landlord,  864. 
v.  Miscellaneous,  864. 

6  Watts  (Pa.)  44;  Robins  v.  Kitchen 
(1889)  8  Watts  (Pa.)  890;  Hocken- 
bury  V.  Snyder  (1841)  2  Watts  &  S. 
(Pa.)  240;  Baskin  v.  Seechrist  (1847) 
C  Pa-  147;  Evans  v.  Bidwell  (1874)  76 
Pa.  497;  Goldsmith  v.  Smith  (1859) 
8  Fhila.  (Pa.)  360;  Givens  v.  Mullinax 
(1851)  4  Rich.  L.  (S.  C.)  590,  55  Am. 
Dec.  706;  Shultz  v.  Elliott  (1850)  11 
Humph.  (Tenn.)  183;  Allison  v.  Casey 
(1874)  4  Baxt  (Tenn.)  587;  Gallagher 
v.  Bennett  (1878)  88  Tex.  291;  Hillock 
V.  Sutton  (1893)  2  Ont.  Rep.  648.  The 
court  seemed  to  hold  the  same  prin- 
ciple applicable  in  Cross  v.  Freeman 
(1898)  19  Tex.  Civ.  .^p.  ^8,  47  S.  W. 
473. 

"When  a  man  is  in  the  peaceable  oc- 
cupation of  surveyed  land,  his  posses- 
sion is  a  right  against  all  but  the 
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owner  of  a  title  to  that  land.  If  one 
who  has  no  right  comes  and  induces 
him  in  possession  to  become  his  ten- 
ant, it  must  b&<by  some  misi^epresen- 
tation  of  fact  or  law,  or  both,  or  by 
some  unfair  combination  between  him 
and  the  tenant;  and  it  will  require  lit- 
tle proof  of  fraud  or  threats  of  im- 
becility on  one  side,  and  some  undue 
influence  on  the  other,  to  dissolve  this 
relation  of  landlord  and  tenant  be- 
tween them,  and  put  him  who  was  in 
possession  into  precisely  the  situation 
in  which  he  was  before  he  was  in- 
duced to  sign  a  lease."  Hockenbury 
V.  Snyder  (1841)  2  Watts  &  S.  (Pa.) 
240. 

One  in  possession  is  not  estopped 
to  invoke  paramount  title  by  an  ac- 
knowledgment of  title  in  a  third  per- 
son, obtained  by  stratagem  or  uncon- 
scientious and  deceitful  conduct. 
Givens  v.  Mullinax  (1851)  4  Rich.  L. 
(S.  C.)  590,  55  Am.  Dec.  706. 

An  ignorant  person  in  possession, 
who  is  induced  by  one  aware  of  her 
rights  to  pay  him  rent,  is  not  estopped 
from  showing  her  rights.  Irwin  v. 
Coleman  (1901)  ITS  Ala.  175,  55  So. 
492. 

In  unlawful  detainer,  a  lease  to  a 
possessor  claiming  title  does  not  es- 
top the  lessee  from  disputing  the  les- 
sor's title,  by  showing  that  he  was  in- 
duced to  sign  the  lease  by  false  pr 
fraudulent  representations.  David- 
son V.  Ellmaker  (1890)  84  Cal.  21,  23 
Pac.  1026. 

In  Miller  v.  M'Brier  (1826)  14  Serg. 
&  R.  (Pa.)  382,  it  was  stated  that  a 
tenant  may  impeach  his  landlord's 
title  whenever  he  can  show  that  he 
was  induced  to  accept  the  lease  by 
misrepresentation  and  fraud;  but  the 
court  did  not  think  the  document  in 
question  was  a  lease. 

Where  one,  in  accepting  a  lease, 
does  so  under  fraudulent  representa- 
tions that  it  covers  certain  property, 
and  it  only  covers  a  part  of  it,  and  he 
leases  the  part  not  covered  from  the 
real  owner,  he  is  entitled  to  deduct 
this  from  the  amount  of  the  rent. 
Allaire  v.  Whitney  (1841)  1  Hill  (N. 
Y.)  484. 

It  will  be  seen  that  it  was  held  in 
the  reported  case   (Gkay  v.  Whitla, 


ante,  856)  that  one  leasing  and  takinsr 
possession  from  a  landlord  may,  in 
forcible  detainer,  deny  the  landlord's 
title,  when  his  representations  as  ta 
his  right  to  lease  the  premises  amount- 
ed to  fraud  on  the  tenant's  rights. 

In  Gallagher  v.  Bennett  (1873)  3S 
Tex.  291,  it  was  held  that  it  was  error 
not  to  permit  the  tenant  to  compare  a 
title  purchased  by  her  with  that  of  the 
landlord,  where  the  tenant  claimed 
that  there  was  fraud  in  the  execution 
of  the  lease  under  which  she  entered, 
in  that  the  landlord  represented  him- 
self as  having  good  title  when  he  had 
not,  and  offered  to  show,  in  an  action 
by  the  landlord  for  rent  and  posses- 
sion, that,  having  been  threatened 
with  eviction  by  a  third  party,  and 
the  landlord  being  at  the  time  insol- 
vent, and  unable  to  indemnify  her  if 
she  continued  to  pay  rent  to  him,  she 
had  the  third  party's  title  examined 
by  her  counsel,  and  purchased  it. 

On  the  other  hand,  it  was  held  in 
Higgins  v.  Turner  (1895)  61  Mo.  249, 
that,  when  the  tenant  was  not  in  pos- 
session at  the  time  the  lease  was 
given,  he  was  estopped  to  show  that 
the  lease  was  unfairly  or  fraudulently 
obtained.  (But  it  was  also  held  that 
the  tenant  was  wrongly  prevented 
from  showing  that  he  had  acquired, 
during  the  term  of  the  lease,  the  land- 
lord's title,  by  purchasing  a  tax  title.) 

It  has  been  held,  in  one  case,  that 
an  action  for  unlawful  detainer  can- 
not be  defended  on  the  grounds  that 
there  was  a  fraud  exercised  in  ob- 
taining the  lease,  and  that  the  land- 
lord, pretended  to  have  legal  title 
when,  in  fact,  he  had  no  such  title. 
Simons  v.  Marshall  (1852)  3  G. 
Greene  (Iowa)  502,  where  it  does  not 
affirmatively  appear  whether  the  ten- 
ant was  put  into  possession  by  the 
landlord  or  not. 

There  is  some  difference  of  opinion 
in  the  cases  as  to  what  fraud  will  bar 
the  estoppel. 

Where  a  mortgagee,  by  actual  or 
constructive  fraud,  acquires  the  mort- 
gagor's title,  and  reduces  him  to  the 
position  of  a  tenant,  such  mortgagor 
is  not  prevented  from  seeking  redemp- 
tion against  tiie  fraudulent  purpose 
because  he  has  attorned  to  the  mort- 
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iigee.  In  such  case,  the  tenancy  it- 
self is  a  fruit  of  the  fraud,  and  can- 
not survive  its  annihilation.  Shaw 
V.  Lacy  (1917)  —  Ala.  — ,  74  So.  988. 

In  Hall  V.  Benner  (1880)  1  Penr.  & 
W.  (Pa.)  402,  21  Am.  Dee.  894,  where 
the  purchaser  at  foreclosure  sale,  the 
day  before  he  received  the  sherifTs 
deed,  made  a  lease  to  the  mortgagor, 
who  was  in  possession,  it  was  held 
that  the  tenant  was  not  estopped  to 
deny  the  landlord's  title,  as  he  had  no 
title;  but  the  real  ground  of  the  de- 
cision was  that  there  was  nnfairness 
and  suggestion  of  falsehood  in  pro- 
caring  the  lease.  See  also  Brown  v. 
Dysinger  (1829)  1  Bawle  (P^)  408, 
infra,  "Duress." 

In  Jenckes  v.  Cook  (1870)  9  R.  L 
520,  it  was  held  that  where  one  takes 
title  to  land  under  an  agreement  as 
to  redemption  with  the  real  owner, 
and  makes  a  lease  to  the  real  owner, 
the  real  owner  may  show  the  actual 
contract.  The  court  stated  that  the 
lease  was  not  set  up  as  an  estoppel. 

On  the  other  hand,  it  was  held  in 
Forgy  V.  Harvey  (1898)  151  Ind.  607, 
51  N.  E.  1066,  that  the  fraudulent 
<Hms8ion  from  a  lease  to  a  former 
mortgagor  of  a  redemption  or  pur- 
chase clause  favorable  to  the  tenant 
vould  not  enable  the  tenant  to  resist 
an  action  for  the  recovery  of  land,  on 
the  ground  that  th"^  lease  was  ob- 
tained by  fraud  while  he  was  in  pos- 
session. 

In  Simon  Newman  Co.  v.  Lassing 
(1903)  141  Cal.  174,  74  Pac.  761,  it 
was  held,  in  unlawful  detainer,  that 
the  defendant  might  show  that  he 
made  a  deed  to  the  plaintiff,  as  well 
as  signed  the  lease  in  question,  by 
reason  of  the  fraudulent  representa- 
tions of  the  plaintiff. 

But  the  contrary  was  held  in  Wil- 
liams V.  Waite  (1891)  2  S.  D.  210,  89 
Am.  St.  Rep.  768,  49  N.  W.  209,  holding 
that,  while  the  tenant  might  show,  if 
he  could,  that  the  lease  Itself  was 
procured  through  fraud  and  duress, 
evidence  as  to  fraud  and  duress  in 
procuring  the  deed  would  not  affect 
the  vallBity  of  the  lease,  but  would 
•imply  be  an  impeachment  of  the 
landlord's  title. 
'  The  fraud  which  will  bar  the  estop- 


pel must  be  a  fraud  practised  upon 
the  tenant,  and  to  his  prejudice,  and 
not  something  to  the  prejudice  of  oth- 
er persons.  Smith  v.  McCurdy  (1869) 
8  Fhila.  (Pa.)  488. 

Thus,  a  tenant  who  has  obtained 
possession  under  a  lease  cannot  show 
that  the  landlord  obtained  his  posses- 
sion by  fraud  and  disseisin,  the  tenant 
having  enjoyed  the  possession  during 
the  whole  of  the  term.  Boyer  v. 
Smith  (1866)  6  Watts  (Pa.)  66,  where 
there  was  no  fraud  in  the  lease  itself. 

So,  in  an'  action  for  rexkt,  the  ten- 
ant cannot  counterclaim  for  making 
improvements  because  .the  lessor 
falsely  represented  himself  to  be  the 
owner  in  fee,  when  there  has  been  no 
eviction.  Lynch  v.  Saner  (1896)  16 
Misc.  1,  87  N.  T.  Supp.  666. 

In  an  action  to  try  title  to  recover 
possession  of  a  house  and  lot,  it  was 
held  to  be  no  error  to  sustain  ex- 
ceptions to  the  plea  of  the  defendants 
that  they  had  been  induced  to  ac- 
knowledge tenancy  by  the  false  and 
fraudulent  representations  of  the 
plaintiff  that  he  was  the  owner  of  the 
property,  when  in  fact  he  was  not. 
The  court  stated  that  the  defendants 
had  not  alleged  that  they  had  been 
deprived  of  the  enjoyment  of  the  prop- 
erty by  any  adverse  claimant,  and  that 
the  question  of  title  was  wholly  im- 
material. Lamb  v.  Beaumont  Temper- 
ance Hall  Co.  (1898)  2  Tex.  Civ.  App. 
289,  21  S.  W.  718. 

One  in  possession,  having  no  title, 
who  leased  from  a  certain  person  and 
continued  to  hold  under  that  person 
for  the  statutory  period  required  to 
make  a  title  by  adverse  possession, 
cannot  object  that  he  was  induced  to 
lease  in  the  first  place  by  fraud. 
South  V.  Marcum  (1893)  15  Ky.  L. 
Rep.  889,  22  S.  W.  844. 

The  mere  fact  that  the  tenant  has 
a  better  title  than  his  landlord  does 
not  of  itself  raise  the  presumption 
that  the  lease  was  a  fraud  or  accepted 
by  mistake.  Ward  v.  Philadelphia 
(1886)  8  Sadler  (Pa.)  288,  6  Atl.  268. 

U.  Agretmtnt  in  fraud  of  original  land- 
lord. 

A  tenant  in  possession  under  one 
landlord,   who   makes   an  agreement 
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with  another  person  to  attorn  to  him, 
may  afterwards,  on  an  action  of  for- 
cible entry  and  detainer  by  such  other 
person,  show  that  the  agreement  was 
corrupt,  and  for  the  purpose  of  un- 
lawfully dispossessing  the  original 
landlord.  Brjme  v.  Beeson  (1843)  1 
Dougl.  (Mich.)  179. 

So,  where  the  jury,  found  such  an 
agreement,  and  the  defendant  in  an 
action  for  the  possession  by  the  sec- 
ond landlord  was  the  successor  of  the 
tenant  Payne  v.  Vandever  (1866)  17 
B.  Mon.  (Ky.)  14. 

IJJ.  Duress. 

Where  a  tenant  has  entered  under 
a  landlord  and,  while  he  is  so  in  pos- 
session^  a  third  party  comes  on  the 
land  witii  a  gun  and  threatens  to 
put  him  off  unless  he  will  take  a 
lease  from  him,  one  claiming  under 
the  tenant  may  show  these  facts  in 
defense  of  an  action  of  ejectment  by 
such  third  party.  Hamilton  v.  Mars- 
den  (181S)  6  Binn.  (Pa.)  45. 

One  who  purchases  land  as  agent 
or  trustee  for  another  in  possession, 
and  then  by  duress  compels  him  to 
execute  a  lease,  cannot  claim  that  the 
lessee  is  estopped  to  deny  his  title. 
Brown  v.  Dysinger  (1829)  1  Rawle 
(Pa.)  408. 

Where  the  owner  of  land  in  posses- 
sion is,  by  force  and  threats  of  an- 
other, made  to  give  a  deed  and  take  a 
lease,  he  is  not  estopped  to  deny  such 
other's  title.  Harvin  v.  Blackman 
(1901)  108  La.  426,  32  So.  462. 

A  person  who  was  carried  on  land 
and  left  there  may  show  this  to  prove 
that  he  was  not  the  tenant  of  the  per- 
son carrying  him  on  the  land.  Foust 
V.  Trice  (1860)  63  N.  C.  (8  Jones,  L.) 
290. 

tV.  Mistake. 

a.  In  general. 

One  already  in  possession,  who  ac- 
knowledges his  tenancy  to  a  landlord, 
is  not  estopped  to  show  that  he  ac- 
knowledged such  tenancy  by  a  mis- 
take as  to  title.  Chettle  t.  Pound 
(1701)  1  Ld.  Raym.  746,  91  Eng.  Re- 
print, 1400  (debt  for  rent);  Gregory 
V.  Doidge  (1826)  3  Bing.  474,  130 
Eng.  Reprint,  696, 11  J.  B.  Moore,  894, 


4  L.  J.  C.  P.  169  (replevin) ;  Cornish 
V.  Searell  (1828)  8  Bam.  &  C.  471, 
108  Eng.  Reprint,  1118,  1  Moody  &  R. 
703,  6  L.  J.  K.  B.  264  (obiter)  ;  Rogers 
v.  Pitcher  (1816)  6  Taunt.  202.  128 
Eng.  Reprint,  1012,  1  Marsh.  641  (re- 
plevin) ;  Doe  ex  dem.  Shelton  v.  Car- 
rol (1849)  16  Ala.  148  (ejectment); 
Cain  V.  Gimon  (1860)  36  Ala.  16& 
(after  lease  expired);  McDevitt  v. 
Sullivan  (1867)  8  CaL  692;  Pacific 
Mut.  L.  Ins.  Go.  v.  Stroup  (1883)  63 
CaL  160;  Michigan  G.  R.  Co.  v.  Bol- 
lard (1899)  120  Mich.  416.  79  N.  W. 
686;  Shearer  v.  Winston  (1867)  Sa 
Miss.  149;  Jackson  ex  dem.  Viely  t. 
Cuerden  (1801)  2  Johns.  Gas.  (N.  T.) 
868;  Hammons  v.  McGlure  (1886)  86 
Tenn.  66,  2  S.  W.  37;  Reg.  t.  Hall 
(1898)  6  Can.  Exch.  146. 

If  R,  in  possession  as  tenant  of  A, 
pays  rent  to  B,  and  B  puts  an  end  to 
the  tenancy  by  notice  to  quit,  and 
brings  ejectment,  R  may  defend  that 
his  term  under  A  still  continues.  Ac- 
cidental Death  Ins.  Co.  v.  Mackenzie 
(1861)  9  Week.  Rep.  (Eng.)  783,  6  L. 
T.  N.  S.  20,  citing  1  Co.  Litt.  47b. 

Where  a  tenant  was  put  in  posses- 
sion by  a  mortgagor,  and  afterwards 
paid  rent  to  a  second  mortgagee,  and 
thereafter  paid  rent  to  a  first  mort- 
gagee, he  was  entitled  to  show  that 
he  paid  rent  to  the  second  mortgagee 
under  a  mistake.*  Doe  ex  dem.  Hig- 
ginbotham  v.  Barton  (1840)  11  Ad.  & 
El.  307,  113  Eng.  Reprint,  432,  3- 
Perry  &  D.  194.  9  L.  J.  Q.  B.  N.  S. 
57.  4  Jur.  432. 

Where  a  debtor  has  a  tenant  in  pos- 
session of  the  land  upon  which  the 
creditor  levies,  and  the  tenant  prom- 
ises to  pay  rent  to  the  creditor  upon 
condition  of  his  having  obtained  title 
to  the  land,  the  creditor,  if  the  levy 
proves  void,  may  not  put  out  the  ten- 
ant of  the  debtor  upon  the  force  of 
the  acknowledgment  of  tenancy. 
Swift  V.  Dean  (1839)  11  Vt  323,  34 
Am.  Dec.  693. 

On  the  other  hand  it  was  held  that 
a  school  district,  in  an  action  brought 
against  it  by  a  landlord  of  debt  for 
rent,  cannot  avoid  its  estoppel  by 
showing  that,  when  in  possession,  it 
signed  the  lease  on  the  advice  of  it& 
counsel,  who  would  not  have  advised 
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it  to  do  so  bad  he  known  all  the  facts 
about  the  title  in  favor  of  the  own- 
ership of  the  school  district.  School 
Dist.  V.  Long  (1887)  7  Sadler  (Pa.) 
837,  10  Atl.  769. 

An  owner  who  acts  freely,  with 
knowledge  of  his  rights,  cannot  es- 
cape the  estoppel.  Thus,  where  a  ten-  s 
ant  who  was  the  owner  of  a  building 
on  the  proper^,  with  the  right  to 
remove  it,  signed  a  lease  with  his 
landlord's  successor  inconsistent  with 
such  right,  he  coald  not  claim  that  he 
did  so  under  mistake  of  law  and  there- 
fore was  not  estopped.  Allen  v.  Mig- 
liavacca  Realty  Co.  (1913)  74  Wash. 
S47,  133  Pac.  680,  where  the  court 
said:  "We  have  been  cited  to  no  au- 
thority, and  a  diligent  search  con- 
vinces us  there  is  none,  which  holds 
that  when  one,  knowing  the  xacts  and 
knowing  his  rights,  waives  his  obvi- 
ous remedy  by  a  solemnly  executed 
lease,  under  the  mistaken  supposition 
that  he  can  invoke  another  remedy, 
will  be  lelieved  flrom  the  obligations 
and  estoppels  of  his  lease  by  reason 
of  such  mistake." 

And  it  has  been  held  that,  in  for^ 
eible  entry  and  detainer,  one  in  pos- 
session when  he  made  the  contract  of 
tenancy  is  estopped  to  deny  title,  ex- 
cept in  case  of  fraud.  Locke  v.  Fra- 
sher  (1884)  79  Ya.  409;  Mason  v. 
Wolff  (1870)  40  Cal.  246;  Enowles  v. 
Murphy  (1895)  107  Cal.  107,  40  Pac. 
UL 

Some  of  the  cases  lay  down  the 
rale,  generally,  that  a  person  who  was 
in  possession  is  not  estopped,  where 
there  has  been  a  mistake  or  misrep- 
resentation (Meeker  v.  Kaelin  (1909) 
ITS  Fed.  216,  where  term  had  ex- 
pired); or  fraud,  mistake,  or  igno- 
rance (Blankenship  v.  Blackwell 
(1899)  124  Ala.  355.  «2  Am.  St.  Rep. 
17j,  27  So.  561) ;  or  mistake  or  fraud 
(Smith  V.  Zwicker  (1916)  136  Tenn. 
77,  188  S.  W.  695;  Alderson  v.  Miller 
(1859)  15  Gratt.  (Va.)  279). 

A  tenant  is  not  estopped,  when  he 
has  been  induced  to  take  a  lease  from 
a  landlord  by  his  fraud  or  misrepre- 
sentation, or  under  a  misapprehension 
or  mistake.  Franklin  v.  Hurlbert 
(1882)  1  Tex.  App.  Civ.  Cas.  (White  & 
W.)  466. 


There  are  some  cases  which  seem; 
to  proceed  upon  the  theory  that  no^ 
estoppel  arises  against  one  already  in 
possession,  who  acknowledges  ten- 
ancy. This  was  held  in  the  ejectment 
cases  of  Tewksbury  v.  Magraif  (1867) 
88  Cal.  237,  and  Franklin  v.  Merida 
(1868)  35  Cal.  658,  96  Am.  Dec.  129. 
This  doctrine  has  been  applied  in  case 
of  leases  of  water  rights.  Oneto  v. 
Restano  (1891)  89  CaL  63,  26  Pac. 
788;  Strong  v.  Baldwin  (1908)  164 
CaL  160,  129  Am.  St.  Rep.  149,  97  Pac. 
178.  .  (But  this  doctrine  is  not  appli- 
cable to  cases  of  forcible  entry  and  de- 
tainer.   See  supra.) 

In  Fuller  v.  Sweet  (1874)  80  Mich. 
237,  18  Am.  Rep.  122,  it  was  held  that 
it  was  competent  for  the  court,  where 
the  tenant  does  not  receive  possession 
from  the  claimant,  to  authorize  the 
claimant's  title  to  be  investigated,  un- 
less there  is  some  other  ground  of 
estoppel.  Followed  in  Lake  Shore  & 
M.  S.  R.  Co.  v:  Johnson  (1909)  167 
Mich.  115,  121  N.  W.  267. 

A  parol  promise  by  one  in  posses- 
sion, to  pay  rent  to  one  out  of  posses- 
sion who  has  neither  title  nor  right 
of  possession,  is  void  for  want  of  con- 
sideration. Clary  v.  O'Shea  (1898) 
72  Minn.  105,  71  Am.  St.  Rep.  465,  75 
N.  W.  116. 

b.  When  ptU  in  possession  %y  landlords 

By  taking  a  lease  and  entering  into 
possession,  the  tenant  is  not  permit- 
ted to  deny  the  landlord's  title,  un- 
less he  shows  fraud  in  obtaining  the 
lease,  or  a  judgment  showing  that  his 
landlord  had  no  title.  McDevitt  v. 
.Sullivan   (1857)   8  Cal.  592. 

Assuming  that  a  tenant  who  is  let 
into  possession  by  the  lessor  can  ever 
refuse  to  surrender  the  possession,  on 
the  ground  that  the  lessor  falsely  rep- 
resented himself  to  be  the  owner  of 
the  property,  there  can  be  no  refusal 
of  this  kind  unless  it  is  found  that 
the  lessor,  by  fraud,  induced  the 
lessee  to  accept  the  lease.  Camarillo 
v.  Fenlon  (1874)  49  Cal.  202. 

A  man  who  takes  a  lease  from  a 
landlord  in  ignorance  of  the  fact  that 
his  wife  owns  the  premises,  or  is  en- 
titled to  the  rent  thereof,  cannot  dis- 
pute the  landlord's  title.     Baker  v. 
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Nail    (1876)    69  Mo.  266,  where  the 
landlord  was  a  trustee  for  the  wife. 
But  in  Fenner  v.  Duplock   (1824) 

2  Bing.  10,  180  Eng.  Reprint,  207,  9 
J.  B.  Moore.  82, 2  L.  J.  G.  P.  102,  where 
a  tenant,  hearing  that  a  third  person 
claimed  the  land,  refused  to  pay  the 
rent  to  his  landlord,  but  on  distress 
did  so,  not  knowing  the  precise  nature 
of  the  claim,  it  was  held  that  there- 
after the  tenant  was  not  estopped 
from  showing  the  nature  of  the  claim, 
and  that  it  was  founded  on  the  fact 
that  the  landlord's  title  had  expired. 

o.  Suooeseora  of  landlord. 
Where  the  landlord  under  whom  a 
tenant  has  entered  dies,  and  the  ten- 
ant, by  mistake,  pays  rent  to  one  who 
is  not  the  rightful  successor,  this  cre- 
ates no  estoppel.    Jew  v.  Wood  (1841) 

3  Beav.  679,  49  Eng.  Reprint,  228, 
Craig  &  Ph.  186,  41  Eng.  Reprint,  461, 
10  L.  J.  Ch.  N.  S.  261,  5  Jur.  954; 
Knight  V.  Cox  (1856)  18  C.  B.  645,  189 
Eng.  Reprint,  1523;  Petterson  ▼. 
Sweet  (1888)  IS  IlL  App.  256  (repre- 
'sentations  considered  fraudulent). 

But  it  has  been  held  that  the  ten- 
ant cannot  escape,  except  by  showing 
that  someone  else  has  a  better  title. 
Carlton  v.  Bowcock  (1884)  61  L.  T.  N. 
S.  (Eng.)  669. 

And  that,  having  rented  from  a  dev- 
isee, he  cannot  claim  that  the  testa- 
tor was  incapable  of  making  a  will. 
Doe  ex  dem.  Marlow  v.  Wiggins 
(1848)  4  Q.  B.  367,  114  Eng.  Reprint, 
937,  8  Gale  &  D.  604,  12  L.  J.  Q.  B. 
N.  S.  177,  7  Jur.  529. 

Where  one,  having  entered  under  a 
landlord,  is  informed  by  him  that  he 
has  sold  the  land  to  a  certain  person,' 
and  the  tenant  pays  rent  to  such  per- 
son, this  will  not  estop  the  tenant 
from  showing  that  the  landlord  had 
really   conveyed   the  property   else- 


where.   Gk>ldsmith  v.  Smith  (1869)  3 
Phila.  (Pa.)  360. 

It  was  similarly  held,  where  the 
real  parties  in  interest  were  a  volun- 
tary assignee,  to  whom  the  tenant  had 
aclmowledged,  and  an  official  assignee 
in  bankruptcy.  Doe  ex  dem.  Plevin 
V.  Brown  (1887)  7  Ad.  &  El.  447,  J12 
Eng.  Reprint,  638,  2  Nev.  &  P.  592, 
W.  W.  &  D.  677,  8  L.  J.  Q.  B.  N.  S.  49, 

F.  Miaoellaneoita, 

It  was  held  in  Batten  Pooll  v.  Ken- 
nedy [1907]  1  Ch.  (Eng.)  266,  76  L. 
J.  Ch.  N.  S.  162,  that  voluntary  pay- 
ments of  so-called  rent  for  an  incor- 
poreal hereditament  create  no  es- 
toppel, as  rent  cannot  issue  out  of 
any  incorporeal  hereditament. 

Where,  in  a  lease,  one  of  the  boun- 
daries is  described  as  a  joint  alley 
used  by  the  parties  of  the  first  and 
second  parts  jointly,  the  lessee  is  not 
estopped  from  showing  that  he 
claimed  the  exclusive  right  to  use  the 
alley  after  the  term  of  the  lease  had 
expired,  the  court  stating  that  the  re- 
cital that  the  alley  was  a  joint  alley 
was  wholly  unnecessary  to  the  lease, 
and  did  not  operate  as  an  estoppel. 
Barker  v.  Mobile  Electric  Co.  (1911) 
173  Ala.  28,  66  So.  864. 

A  payment  of  rent  to  the  landlord, 
after  his  title  has  expired,  does  not 
estop  the  tenant  from  showing  that 
such  title  has  expired.  Claridge  v. 
Mackenzie  (1842)  4  Mann.  &  G.  143, 
134  Eng.  Reprint,  69,  4  Scott,  N.  R. 
796,  11  L.  J.  C.  P.  N.  S.  72. 

It  may  be  noted  that  in  Lakin  v. 
Roberts  (1898)  4  C.  C.  A,  438,  7  U.  S. 
App.  639,  64  Fed.  461,  affirming  (1891) 
63  Fed.  333,  it  was  considered  that  the 
evidence  as  to  tenancy  was  too  vague 
to  cause  the  enforcement  of  estoppel. 

B.  B.  B. 
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B.  E.  HAYES 

V. 

JOE  J^UTTER,  Appt 

Kansas  Supreme  Court  — May  9,  1910, 
(98  Kan.  76,  167  Pac.  428.) 

Erldenee  —  proof  of  sfauider. 

1.  In  an  action  for  slander,  the  proof  of  the  words  spoken  need  not 

correspond  in  every  particular  with  the  words  as  charged.    It  is  sufficient 
that  the  words  charged  are  substantially  proved  by  the  evidence. 
[See  note  on  this  question  beginning  on  page  367.] 


Appeal  —  refusal  of  iii8tniction& 

2.  It  la  not  error  to  refuse  instruc- 
tions which  are  fairly  covered  by 
those  given. 

Same  —  instruction  for  plaintiff. 

3.  In  a  slander  case  it  is  not  error 

Readnotes  by  Mabshall,  J. 


f  01-  the  court  to  instruct  the  jury  that 
they  may  find  for  the  plaintiff  if  they 
find  from  the  evidence  that  the  defend- 
ant spoke  the  slanderous  words,  or 
words  of  substantially  the  same  mean- 
ing. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Wash- 
ington County  in  favor  of  plaintiff  in  an  action  brought  to  recover  dam- 
ages for  an  alleged  slander.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  A.  J.  Freeborn  and  J.  R. 
Hyland,  for  appellant: 

There  was  clearly  a  variance  between 
the  allegations  and  the  proof  which 
was  fatal  to  the  cause  of  action. 

Berry  v.  Dryden,  7  Mo.  324;  Tipton 
V.  Kahle,  3  Watts.  90;  25  Cyc.  487, 
note  32;  Irish- American  Bank  v.  Bad- 
er,  59  Minn.  329,  61  N.  W.  328;  Crotty 
V.  Morrissey,  40  111.  477;  Kimball  v. 
Page,  96  Me.  487,  52  Atl  1010;  Taylor 
▼.  Kneeland,  1  Dougl.  (Mich.)  67 
Smith  V.  Moore,  74  Vt.  81,  62  Atl.  320 
SeM«y  V.  Sudhoff,  84  111.  App.  148. 
Crandall  v.  Greeves,  181  Mo.  App.  235, 
168  S.  W.  235;  Parson  v.  Henry,  177 
Mo.  App  829,  164  S.  W.  241;  Burk- 
hiser  v.  Lyons,  —  Tex.  Civ.  App.  — , 
167  S.  W.  244. 

Evidence  of  transactions  long  sub- 
sequent to  and  remote  from  the  time 
of  the  alleged  slander  has  no  bearing 
on  the  question  of  malice,  nor  is  it 
admissible  to  show  the  state  of  feel- 
ings between  the  plaintiff  and  defend- 
ant at  the  time  of  the  alleged  slander. 

25  Cyc.  496. 

Mr.  Edgar  Bennett,  for  appellee: 

There  was  no  variance  between  the 
petition  and  proof. 


Russell  V.  Anthony,  21  Kan.  460,  80* 
Am.  Rep.  436;  Boldon  v.  Thompson,  60. 
Kan.  866. 

Marshall,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  for  slander.  The 
plaintiff  recovered  judgment.  The 
defendant  appeals. 

The  plaintiff's  petition  sets  out 
three  causes  of  action.  No  evidence, 
was  introduced  to  support  the  sec- 
ond cause,  and  it  was  withdrawn 
from  the  consideration  of  the  jury. 
The  jury  found  in  favor  of  the  de- 
fendant on  the  third,  and  returned 
a  verdict  in  favor  of  the  plaintiff 
for  $100  on  the  first  cause  of  action. 

The  slanderous  words  set  out  in 
the  first  cause  of  action  are:  "He" 
(meaning  the  plaintiff)  "has  been 
stealing  chickens."  The  evidence  to 
support  this  charge  was  that  the 
defendant  had  said  of  the  plaintiff 
and  another  person  that  they  had 
stolen  his,  the  defendant's,  chickens^ 
and  "the  sons-of-bitches  stole  my 
chickens."  The  defendant  urges  that 
this  is  a  variance  between  the  peti-^ 
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tion  and  the  proof,  and  cites  26  Cyc. 
484,  where  the  author  says:  "As 
a  general  rule  a  failure  on  the  part 
of  plaintiff  to  prove  the  words 
strictly  as  alleged  in  the  petition 
constitutes  a  variance,  and  apart 
from  a  statute  to  the  contrary  is 
fatal  to  his  cause  of  action.  In  some 
states,  however,  the  Code  provides 
that  the  variance  shall  not  be 
deemed  material  unless  it  has  actu- 
ally misled  the  adverse  party.  More- 
over, it  is  very  generally  held  that  a 
failure  to  prove  all  the  words  al- 
leged does  not  constitute  a  fatal 
variance,  provided  sufficient  of  the 
precise  words  alleged  are  proved  so 
as  to  constitute  a  cause  of  action. 
It  is  a  general  rule  that  proof  of 
Ei^d«»e_  similar    or  equiva- 

proof  of  lent  words  is  insuf- 

•*'■*"'  ficient.       On     the 

other  hand  it  is  generally  held  that 
the  proof  need  not  correspond  in 
every  minute  particular  with  the 
words  as  laid,  prodded  the  identity 
of  the  charge  is  substantially  made 
out." 

This  does  not  support  the  defend- 
ant's contention.  Section  134  of 
the  Code  of  Civil  Procedure  pro- 
vides that  "no  variance  between  the 
allegations  in  a  pleading  and  the 
proof  is  to  be  deemed  material,  un- 
less it  have  actually  misled  the  ad- 
verse party,  to  his  prejudice,  in 
maintaining  his  action  or  defense 
upon  the  merits.  Whenever  it  is 
alleged  that  a  party  has  been  so  mis- 
led, that  fact  must  be  proved  to  the 
'  satisfaction  of  the  court,  and  it 
must  also  be  shown  in  what  respect 
he  has  been  misled,  and  thereupon 
the  court  may  order  the  pleading  to 
be  amended,  upon  such  terms  as 
may  be  just." 

The  slight  variation  between  the 
proof  and  the  allegation  of  the  peti- 
tion could  not  mislead  the  defend- 
ant. The  proof  does  not  correspond 
in  every  particular  with  the  words 
as  charged,  but  the  words  charged 
are  substantially  proved  by  the  evi- 
dence. In  Ramsey  v.  Partridge,  86 
Kan.  898,  121  Pac.  343,  this  court 
said:  "Language  substantially  the 
same  as  charged,  shown  to  have 
been  spoken  at  the  time  and  place 


charged,  in  the  presence  of  only  one 
of  the  two  alleged  persons,  and  lan- 
guage substantially  the  same  as 
charged,  shown  to  have  been  spoken 
at  the  place  and  in  the  presence  and 
hearing  of  the  persons  alleged,  and 
at  or  near  the  time  alleged,  suffi- 
ciently meets  the  allegations  of  the 
petition  and  is  not  subject  to  the 
charge  of  material  variance."  (Syl. 
112.) 

The  briefs  in  that  case  disclose 
that  the  difference  between  the 
charge  in  the  present  case  and  the 
luiguage  proved  to  have  been  used 
is  no  greater  than  the  difference 
between  the  language  charged  and 
that  proved  in  Ramsey  v.  Partridge, 
supra. 

In  Cooper  v.  Seavems,  97  Kan. 
159,  155  Pac.  11,  this  court  said: 
"The  jury  were  instructed  that  re- 
covery might  be  had  if  the  language 
charged  in  the  petition,  or  language 
of  identical  import  or  substantially 
the  same,  were  uttered.  Many  de- 
cided cases  hold  that  the  identical 
words  must  be  proved.  To  do  this 
is  to  sacrifice  substance  to  fonn. 
Words  are  important  only  as  ve- 
hicles of  meaning.  If  the  very 
slander  be  established  by  proof  of 
substantially  the  language  charged, 
that  is  sufficient,  and  that  is  the 
thought  conveyed  to  the  jury  by  the 
words  of  the  instruction."   (p.  160.) 

2.  The  defendant  complains  of 
the  refusal  of  the  court  to  give  cer- 
tain instructions  requested  by  him. 
The  reason  given  by  the  court  for 
refusing  them  was  that  "same  given 
in  other  words  but  none  given  as 
requested."  An  examination  of  the 
original  instructions  shows  that  the 
court's  statement  was  correct,  so 
far  as  the  instructions  now  com- 
plained of  are  con- 

flPmpd  Kftrh       of    Appeal— refa»ml 

these  requested  m- 
structions  was  substantially  given 
by  the  court.  That  is  all  that  was 
necessary.  Baugh  v.  Fist,  84  Kan. 
740,  115  Pac.  551 ;  Taylor  v,  Atchi- 
son Gravel,  Sand  &  Rock  Co.  90 
Kan.  452,  454, 135  Pac.  576;  Rogers 
V.  Kansas  Co-op.  Ref.  Co.  91  Kan. 
351,  354,  137  Pac.  991. 
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8.  The  defendant  complains  of 
the  following  instruction:  "There- 
fore, if  you  find  from  the  evidence, 
by  a  preponderance  thereof,  that 
tiie  defendant  spoke  of  and  concern- 
ing the  plaintiff,  in  the  presence  of 
third  persons,  the  words  alleged  by 
the  plaintiff  or  words  of  substan- 
tially the  same  meaning,  unless  you 
find  from  the  evidence  by  a  pre- 
ponderance thereof,  that  the  said 
words  so  spoken  of  and  concerning 
the  plaintiff  were  true,  you  will  find 
for  the  plaintiff  upon  either  or  both 
of  the  causes  of  action;  but  if  you 
find  from  the  evidence,  by  a  pre- 
ponderance thereof,  that  the  words 
spoken  of  and  concerning  the  plain- 
tiff by  the  defendant  were  true,  or 
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if  the  plaintiff  failed  to  prove,  by  a 
preponderance  of  the  evidence,  that 
the  defendant  used  of  and  concern- 
ing him  the  words  charged,  or 
words  of  substantiaUy  the  same 
meaning,  then  you  should  find  for 
the  defendant." 

His  argument  is  that  whether  the 
words  alleged  and  the  words  proved 
have  substantially  the  same  mean- 
ing is  purely  a  question  of  law  for 
the  court,  and  that  the  instruction 
was  midleading  and 
incorrect  for  that  SS  toi^iiuSift 
reason.  There  was 
no  error  in  this  instruction.  Ramsey 
V.  Partridge  and  Cooper  v.  Sea- 
vems,  supra. 

The  judgment  i«  affirmed. 


ANNOTATION. 


What  coBsfitates  variance  between  pleading  and  proof  (rf  d^iamatory  words. 


I.  Introductory,  367. 
n.  In  general,  368. 
m.  Proof  of  equivalent^  wordat 

a.  Bnle  stated,  370. 

b.  Effect  of  statute,    373. 
C  Dlustrationa: 

1.  Charge  of  immorality  or 

unchastity,  374. 

2.  Charge  of  theft  or  lar- 

ceny, 376: 
8.  Charge  of  perjury,  381. 
4.  Miscellaneoua        charges, 

882. 
17.  Omission  of  words: 

a.  Bole  stated,  883. 

b.  Dlnstrations: 

1.  Charge  of .  immorality  or 
unchastity,  384. 

Z.  introductory. 

That  proof  must  correspond  with 
the  pleading  is  an  elementary  rule  of 
legal  procedure.  This  note  discusser 
the  application  of  that  rule  to  the 
pleading  and  proof  of  defamatory 
words  in  an  action  for  libel  or  slander. 

Notwithstanding  the  relaxation  of 
the  ancient  rule  that,  in  actions  for 
Mamation,  the  precise  words  pleaded 
must  be  proved,  it  is  still  highly  tech- 
nical, and,  as  was  said  in  the  case 
of  Wilbom  V.  i)dell  (1862)  29  III.  457, 
was  no  doubt  introduced  because  of 
1he  disfavor  with  which  actions  for 
slander  were  regarded  by  tiie  courts, 
and  to  discourage  that  species  of  liti- 


rV.  b— continued. 

2.  Charge  of  theft  or  lar- 
ceny, 386. 
8.  Miscellaneous        chargea, 
887. 
y.  Addition  of  words: 

a.  General  rule,  388. 

b.  Application  of  rule,  890. 

VI.  Defamation  in  foreign  tongue,  891. 
Vn.  Variance  as  to  tense  or  person: 

a.  Variance  held  material,  398. 

b.  Variance      held      immaterial, 

396. 
VIII.  Variance   between   afSrmative    and 
interrogative  statements,  396. 

gation.  It  was  said  in  Lewis  v.  Mc- 
Daniel  (1884)  82  Mo.  677,  that  many 
of  the  technicalities  and  niceties  with 
which  actions  for  slander,  both  as  to 
pleading  and  proof,  were  formerly  en- 
cumbered, arising  in  part  from  the 
anxiety  of  courts  to  discourage  such 
actions,  are  not  at  this  day  approved. 
While  the  holding  of  that  ease  is 
substantially  that  of  the  modem  au- 
thorities, it  is  nevertheless  difficult  to 
reconcile  the  adjudications  in  the  ap- 
plications of  the  rule.  It  was  said  in 
McBean  v.  Williams  (1838)  5  U.  C. 
Q.  B.  N.  S.  689:  "There  are  few  points 
in  our  laws  in  which  one  finds  it  more 
difficult  to  come  to  a  satisfactory  con- 
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elusion  upon  the  authorities,  than 
upon  the  sufficiency  of  the  proof  of 
words  laid  in  an  action  of  slander." 

it.  In  general. 

"It  is  difficult  to  lay  down  a  general 
rule  on  the  subject  of  variance  in  par- 
ticular terms  (and  one  'in  general 
terms  would  be  of  no  use).  It  is  al- 
most impossible  to  mark  out  the  divid- 
ing line  between  such  a  variance  as  is 
fatal  and  such  as  is  not;  for,  like  light 
and  shade,  they  run  into  each  other; 
and  although  it  be  easy  to  determine, 
'this  is  light,'  'that  is  shade,'  yet  it  is 
almost  impossible  to  say,  'here  the 
light  ceases  and  the  shade  begins.'  A 
general  rule  cannot  be  established, 
except  by  decisions  in  many  particular 
cases."  State  v.  Powers  (1861)  34 
N.  C  (12  Ired.  L.)  6.  It  may,  however, 
be  said  that  while  it  was  formerly  held 
that  unless  the  plaintiff  in  an  action 
of  slander  proved  the  identical  words 
charged  in  the  pleadings  the  variance 
was  fatal  to  his  action,  this  strictness 
has  been  long  since  relaxed,  and  it  is 
now  sufficient  if  the  proof  substan- 
tially agrees  with  the  defamatory 
words  alleged  in  the  pleading. 

United  States. — ^Beardsley  v.  Tap- 
pan,  Fed.  Gas.  No.  1,188a. 

Alabama.  —  Commons  v.  Walters 
(1834)  1  Port.  377,  27  Am.  Dec.  635; 
Teague  v.  Williams  (^845)  7  Ala.  844; 
Lee  V.  Crumps  <1906)  146  Ala.  655,  40 
So.  609. 

Arkansas.  —  Townsley  v.  Yentsch 
(1911)  98  Ark.  812,  135  S.  W.  882; 
Waters  v.  Moore  (1916)  122  Ark.  250, 
182  S.  W.  904. 

California.  —  Fleet  v.  Tichenor 
(1909)  166  Cal.  343,  34  L.R.A.(N.S.) 
323,  :i^04  Pac.  468. 

Delaware. — Nailor  v.  Ponder  (1895) 
1  Marv.  408,  41  Atl.  88. 

Georgia.— Corker  v.  Sperling  (1910) 
8  Ga.  App.  100,  68  S.  E.  557. 

Illinois.— McGregor  v.  Eakin  (1878) 

3  111.  App.  340;  Story  v.  Jones  (1893) 
52  111.  App.  112;  Thomas  v.  Fischer 
(1874)  71  111.  676. 

Indiana.— Gray  v.  Elzroth  (1894)  10 
Ind.  App.  687,  63  Am.  St.  Rep.  400,  37 
N.  E.  561. 

Iowa.— McClintock  v.  Crick  (1857) 

4  Iowa,  453 ;  Desmond  v.  Brown  (1870) 
29  Iowa,  53,  4  Am.  Rep.  194;  Emerson 


V.  Miller  (1902)  116  Iowa,  316,  88  N. 
W.  808. 

KansaSk  —  Ramsey  v.  Partridge- 
(1912)  86  Kan.  398,  121  Pac.  343; 
Coo);>er  v.  Seavems  (1916)  97  Kan. 
169,  166  Pac.  11.  And  see  the  report- 
ed case  (Hayes  v.  Nomm,  ante,  365). 

Kmtneky. — ^Barr  v.  Gaines,  3  Dana, 
258;  Lovejoy  v.  Cooksey  (1897)  19  Ky. 
L.  Rep.  87.  39  S.  W.  614. 

Louisiana.' —  Meyers  v.  Fusilier 
(1917)  141  La.  131,  74  So.  790. 

Maryland.— Rofoinett  v.  Ruby  (1869) 
13  Md.  96. 

Massachosetts. — Clark  v.  Munsell 
(1843)  6  Met.  378;  Com.  v.  Harmon 
(1864)  2  Gray,  289;  Doherty  v.  Brown 
(1867)  10  Gray,  250;  Whiting  v.  Smith 
(1832)  13  Pick.  364. 

Miraoari.  —  Nicholson  v.  Rogers 
(1895)  129  Mo.  136,  31  S.  W.  260;  Par- 
sons V.  Henry  (1914)  177  Mo.  App. 
329,  164  S.  W.  241. 
.  Ohio.— Scott  V.  Renforth  (1832) 
Wright,  56;  Stevens  v.  Handley  (1882) 
Wright,  123;  Wilson  v.  Runyon  (1884) 
Wright,  651;  Cheadle  v.  Buell  (1883) 
6  Ohio,  67. 

Pennsylvania.  —  Tipton  y.  Kahle 
(1834)  3  Watts,  90;  Kennedy  v.  Lowry 
(1808)  1  Binn.  393;  Harter  v.  White- 
bread  (1909)  38  Pa.  Super.  Ct.  10. 

South  Carolina. — Hamilton  v.  Lang- 
ley  (1885)  1  McMull.  L.  498;  Finch  v. 
Finch  (1884)  21  S.  C.  842;  Zimmerman 
V.  McMakin  (1886)  22  S.  C.  372,  58 
Am.  Rep.  720. 

Vermont— Posnett  v.  Marble  (1889) 
62  Vt.  481,  11  L.R.A.  162,  22  Am.  St. 
Rep.  126,  20  Atl.  813. 

Wisconsin.  —  Dufresne  v.  Weise 
(1879)  46  Wis.  290, 1  N.  W.  59. 

England.  —  Orpwood  v.  Barkes 
(1827)  4  Bing.  261,  130  Eng.  Reprint, 
767,  5  L.  J.  C.  P.  167,  12  J.  B.  Moore, 
492,  29  Revised  Rep.  559. 

Canada.— Hahn  v.  Gettel  (1916)  38 
West.  L.  R.  97,  9  West.  Week.  Rep.  686. 

"It  is  now  sufficient  if  the  plaintiff 
proves  that  the  defendant  spoke  words 
substantially  the  same  as  those  stated 
in  the  declaration.  .  .  .  But,  al- 
though it  be  allowed  for  the  plaintiff 
to  prove  words  which  import  the  same 
thing  in  substance  as  those  which  the 
defendant  is  charged  with  having  ut- 
tered, yet  the  witnesses  must  state 
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(either  positively,  or  as  near  as  mem- 
ory vill  allow)  the  words  they  heard 
used,  and  cannot  be  allowed  to  state 
tiie  impression  produced  upon  their 
minds  by  the  whole  of  the  conversa- 
tion." Teasrue  v.  Williams  (1846)  7 
Ala.  844. 

The  word  "substantial,"  as  used  in 
the  approved  instructions,  refers  to 
the  offense  charged  rather  than  to  the 
words  used.  Nicholson  v.  Rogers 
(1895)  129  Mo.  186,  31  S.  W.  260. 

"The  rule  is  well  settled  that  in  an 
action  for  slander,  the  plaintiff  must 
prove  the  use  of  substantially  the  same 
words  as  those  alleged  in  the  com- 
plaint, it  not  being  sufiScient  to  prove 
the  use  of  substantially  different 
words,  though  of  similar  import." 
Townsley  v.  Yentsch  (1911)  98  Ark. 
312, 135  S.  W.  882. 

"It  is  not  necessary  to  prove  the 
words  literally.  It  is  sufficient  if  those 
charged  be  substantially  established." 
Lee  V.  Crump  (1906)  146  Ala.  655,  40 
So.  609. 

"It  was  formerly  holden  that  the 
plaintiff  must  prove  the  words  precise- 
ly as  laid;  but  that  strictness  is  now 
laid  aside,  and  it  is  suiHcient  for  the 
plaintiff  to  prove  the  substance  of 
them."  Orpwood  v.  Barker  (1827)  4 
Bing.  261,  ISO  Eng.  Reprint,  767. 

"Substantial  identity  as  to  the 
charge  and  the  proof  is  all  that  is 
nsually  attainable  in  actions  based 
upon  oral  utterances."  Corker  v. 
Sperling  (1910)  8  Ga.  App.  100,  68  S. 
E.  557. 

Proof  of  enough  of  the  identical 
words  charged  to  constitute  substan- 
tially the  imputation  of  the  whole  is 
aufficient.  Story  v.  Jones  (1893)  52 
m.  App.  112. 

When  It  is  said  that  the  words 
proved  must  "substantially"  corre- 
spond with  those  charged,  "it  is  not 
meant  that  you  can  sustain  the  charge 
by  proof  of  different  words,  although 
iiey  mean  the  same  thing;  but  you 
must  prove  enough  of  the  same  words 
as  will  make  out  the  crime;'  and 
though  you  should  prove  more  or  less 
words  than  those  alleged,  yet,  if  those 
yon  do  prove  as  they  are  alleged  are 
sufficient  to  make  the  charge,  you  have 
then  substantially  proven  the  words 
2  A.Ln— 24. 


charged."    Parsons  v.  Henry  (1914) 
177  Mo.  App.  829,  164  S.  W.  241. 

"Many  decided  cases  hold  that  the 
identical  words  must  be  proved.  To 
do  this  is  to  sacrifice  substance  to 
form.  Words  are  important  only  as 
vehicles  of  meaning.  If  the  very  slan- 
der be  established  by  proof  of  substan- 
tially the  language  charged,  that  is 
sufficient."  Cooper  v.  Seaverns  (1916) 
97  Kan.  169,  165  Pac.  11. 

The  law  in  such  case  deals  with  the 
substance  of  the  injurious  charge 
rather  than  with  the  form  or  letter  of 
it.  Ordinarily,  so  long  as  the  variance 
is  not  of  substance,  the  defendant  can- 
not be  injured.  Harter  v.  Whitebread 
(1909)  88  Pa.  Super.  Ct.  10. 

It  was  said  in  Nailor  v.  Ponder 
(1895)  1  Marv.  (Del.)  608,  41  Atl.  88: 
"It  is  not  necessary  to  prove  the  pre- 
cise words  of  the  declaration,  but  it  is 
sufficient  to  prove  the  substance  of 
them.  The  proof  must  be  that  the 
words  were  spoken  in  the  same  man- 
ner." 

"It  is  sufficient  if  the  substantial 
slanderous  words  are  laid  and  proved. 
Otherwise  the  consequence  necessa- 
rily would  be  that  if  a  conversation 
wherein  slander  was  uttered  contin- 
ued for  an  hour,  the  whole  must  be 
distinctly  expressed  in  the  declaration 
and  proved  in  evidence  which  would 
be  idle  and  superfluous."  Hersh  v. 
Ringwalt  (1802)  3  Yeates  (Pa.)  508, 
2  Am.  Dec.  392. 

"It  is  no  doubt  true  that  the  slander- 
ous words  charged  in  a  plaintiff's  dec- 
laration must  be  substantially  proved 
at  the  trial,  but  this  rule  is  complied 
with  where  the  words  charged  and  the 
words  proved,  although  not  precisely 
the  same,  differ  in  no  essential  pav- 
ticular.  .  °.  .  The  words  proved  may 
be  more  or  fewer  than  the  words  laid, 
but  if  the  slanderous  charge  is  sub- 
stantially the  same  in  both,  it  is  an 
outgrown  refinement  to  turn  the  plain- 
tiff out  of  court  on  the  ground  of  a 
variance."  Kerr  v.  Atticks  (1897)  20 
Pa.  Co.  Ct.  233. 

A  variance  in  an  action  for  defama- 
tion between  the  pleading  and  proof 
is  fatal  to  a  recovery,  but  a  slight  vari- 
ation will  not  be  material.  Meyers  v. 
Fusilier  (1917)  141  La.  131,  74  So.  790- 
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But  see  Vordenbaomen  Lumber  Co.  t. 
Parkerson  (1912)  129  La.  1080.  67  So. 
624,  wherein  it  was  held  that,  as  a  gen- 
eral rule,  the  plaintiff  is  required  to 
prove  the  words  strictly  as  alleged. 

An  instruction  to  the  jury  in  effect 
that  they  might  find  for  plaintiff  if  the 
defendant  falsely  uttered  words  which, 
in  the  common  acceptation,  and  under 
the  circumstances  used,  amounted  to 
a  charge  of  larceny,  has  been  held 
to  be  incorrect,  since  it  failed  to  limit 
its  application  to  words  substantially 
the  same  as  those  set  forth  in  the  com- 
plaint. Townsley  v.  Yentsch  (1911) 
98  Aric  812,  135  S.  W.  882.  On  the 
other  hand,  a  request  to  charge  the 
jury  that  they  must  be  satisfied  that 
the  defamatory  words  alleged  in  the 
complaint  to  have  been  used  by  the 
defendant  have  been  proved  exactly  as 
alleged  is  properly  refused.  Finch 
V.  Finch  (1884)  21  S.  C.  342. 

Similarly,  an  instruction  that  in  this 
class  of  cases  strict  proof  of  the  words 
charged  as  slanderous  is  required  is 
reversible  error.  McGregor  v.  Eakin 
(1878)  8  m.  App.  340. 

Whether  a  variance  exists  between 
the  pleading  and  proof  of  defamatory 
words  is  a  question  exclusively  for  the 
determination  of  the  court.  Berry  v. 
Dryden  (1842)  7  Mo.  824.  See  to  the 
same  effect.  Birch  v.  Benton  (1858)  26 
Mo.  163. 

While  the  question  whether  the 
words  were  spoken  is  for  the  jury,  the 
question  of  variance  between  the 
words  spoken  and  those  pleaded  is  for 
the  court.  Foster  v.  Small  (1888)  3 
Whart.  (Pa.)  188.  See  to  the  same 
effect,  Newstedt  v.  Meyer  (1910)  165 
m.  App.  550;  Eisf  elder  v.  Klein  (1888) 
5  Ky.  L.  Rep.  188.  But  see  Zimmerman 
V.  McMakin  (1885)  22  S.  C.  872,  68 
Am.  Rep.  720,  wherein  it  was  held  to 
be  error  for  the  court  to  instruct  the 
jury,  as  a  matter  of  law,  that  the 
words  alleged  in  the  complaint  are  not 
substantially  the  same  as  those 
proved,  the  court  saying  that  whether 
the  words  are  substantially  proved 
and  whether  they  convey  the  same 
imputation  as  those  charged  in  the 
pleading  are  questions  which  should 
be  left  to  the  jury. 


MMi.  Proof  of  tfOulvoIaN*  words. 

a.  Rule  atated. 

Though  a  substantial  agreement  be- 
tween the  pleading  and  the  proof  of 
defamatory  words  is  sufficient,  it  is 
not  enough  to  prove  words  of  the  same 
effect  or  import,  or  conveying  the  same 
idea;  but  the  words  must  be  substan- 
tially the  same  words;  and  it  is  not 
sufficient  that  they  contain  substan- 
tially the  same  charge,  but  in  differ- 
ent phraseology,  as  equivalent  words 
of  defamation  will  not  do. 

Alabama.  —  Teague  v.  Williams 
(1846)  7  Ala.  844;  Scott  v.  McKinnish 
(1849)  16  Ala.  662;  Mohr  v.  Lemle 
(1881)  69  Ala.  180. 

Arkansas.  —  Townsley  v.  Yentsch 
(1911)  98  Ark.  812,  185  S.  W.  882; 
Laster  v.  Bragg  (1918)  107  Ark.  74, 
168  S.  W.  1116. 

California.  —  Haub  ▼.  Friermuth 
(1905)  1  Cal.  App.  556,  82  Pac.  571; 
Fleet  V.  Tichenor,  (1909)  156  Gal.  348, 
84  L.R.A.(NJ3.)  828, 104  Pac.  458. 

niuuris.  —  Slocumb  v.  Kuykendall 
(1835)  2  111.  187,  27  Am.  Dec.  764; 
Patterson  v.  Edwards  (1846)  7  111. 
720;  Sanford  v.  Gaddis  (1868)  16  111. 
229;  Norton  v.  Gordon  (1854)  16  Ul. 
88;  Baker  v.  Young  (1867)  44  111.  42, 
92  Am.  Dec.  149;  Wallace  v.  Dixon 
(1876)  82  111.  202;  Searcy  v.  Sudhofl 
(1899)  84  111.  App.  148;  Ransom  v.  Mc- 
Curley  (1892)  140  111.  626,  81  N.  E. 
119,  affirming  (1890)  38  111.  App.  823; 
Schultz  v.  Sohrt  (1915)  201  111.  App. 
74. 

Kentucky. — ^Barr  v.  Gaines    (18S5) 

3  Dana,  258;  Taylor  v.  Moran  (1862) 

4  Met.  127;  Sproul  v.  Reed  (1880)  1 
Ky.  L.  Rep.  407;  Eisf  elder  v.  Klein 
(1883)  5  Ky.  L.  Rep.  188;  Pinkston  v. 
Christerson  (1887)  8  Ky.  L..Rep.  789; 
Renaker  v.  Gregg  (1912)  147  Ky.  868, 
144  S.  W.  89. 

Maine. — Estes  v.  Estes  (1888)  76 
Me.  478;  Kimball  v.  Page  (1902)  96 
Me.  487,  52  Atl.  1010. 

Minnesota. — Irish-American  Bank  v. 
Bader  (1894)  59  Minn.  829,  61  N.  W. 
828. 

MississippL  —  Jones  v.  Edwards 
(1879)  57  Miss.  28. 

Missouri.— Watson  v.  Musick  (1828) 
2  Mo.  29;  Berry  v.  Dryden  (1842)  7 
Mo.  324;  Pasley  v.  Kemp  (1856)  22  Mo. 
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4091  Wood  V.  Hilbish  (1886)  23  Mo. 
App.  389;  Street  v.  Bushnell  (1857) 
24  Mo.  328;  Birch  v.  Benton  (1868)  26 
Mo.  163;  Baldwin  T.  Fries  (1891)  46 
Mo.  App.  288;  Ban^  ▼.  Hart  (1870) 
46  Mo.  460,  2  Am.  Rep.  526;  Clements 
v.Maloney  (1874)  66  Mo.  352;  Schmidt 
T.Bauer  (1896)  60  Mo.  App.  212;  Coe 
T.  Griggs  (1882)  76  Mo.  619;  Cfaristal 
T.  Craig  (1883)  80  Mo.  367;  Lewis  v. 
McDaniel  (1884)  82  Mo.  677;  Noenin- 
gerv.  Vogt  (1886)  88  Mo.  589;  Nichol- 
son V.  Rogers  (1896)  129  Mo.  136,  31 
S.  W.  260;  Haoser  v.  Steigers  (1909) 
137  Mo.  App.  660,  119  S.  W.  62; 
Etmz  V.  Hartwig  (1910)  151  Mo.  App. 
94,  131  S.  W.  721;  Conran  v.  Fenn 
(1911)  169  Mo.  App.  664.  140  S.  W. 
82;  Parsons  v.  Henry  (1914)  177  Mo. 
App.  329,  164  S.  W.  241;  Crandall  v. 
Greeves  (1914)  181  Mo.  App.  236,  168 
S.  W.  264.  Compare  Estes  v.  Ahtro- 
bs8  (1822)  1  Mo.  197,  18  Am.  Dec. 
496. 

New  York.  —  Olmstead  ▼.  Miller 
(1828)  1  Wend.  606;  Fox  v.  Vander- 
beck  (1826)  6  Cow.  518;  Bond  v. 
Brewster  (1890)  16  Daly,  82,  9  N.  Y. 
San>.  516;  Enos  t.  Enos  (1892)  185 
N.  Y.  609,  82  N.  E.  123. 

OUahraukr-Smith  v.  Gillis  (1916) 
51  Okla.  134,  161  Pac.  869. 

Pausylyaiiia.  —  Cooper  t.  Bruce 
(1833)  2  Watts,  109. 

Tmnessee. — Cohen  v.  Pinson  (1910) 
1  Tenn.  C.  C.  A.  98;  Beasley  v.  Hills 
(1910)  1  Tenn.  C.  C.  A.  286;  Hancock 
T.  Stephens  (1860)  11  Humph.  607; 
Roberts  v.  Lamb  (1894)  93  Tenn.  848, 
27  S.  W.  668. 

Texas.— Conlee  v.  State  (1883)  14 
Tex.  App.  222;  Berry  v.  State  (1889) 
27  Tex.  App.  488,  11  S.  W.  521;  King 
V.  Sassaman  (1899)  —  Tex.  Civ.  App. 
-,  64  S.  W.  804.     - 

Vermont. — ^Dickey  v.  Andros  (1869) 
32  Vt  65;  Smith  v.  Hollister  (1860) 
32  Vt  695;  Smith  v.  Moore  (1902)  74 
Tt  81,  52  Atl.  320;  Kidder  v.  Bacon 
(1902)  74  Vt.  268,  62  Atl.  822. 

England.  —  Armitage  v.  Dunster 
(1786)  4  Doagl.  K.  B.  291,  99  Eng.  Re- 
print, 887. 

Canada.. —  McBean    T.    Williams 
(1838)  6  U.  C.  Q.  B.  0.  S.  689. 
•Proof  of  equivalent  words,  or  words 
of  the  same  import  and  meaning  with 


those  charged  to  have  been  spoken, 
though  varying  only  in  tense  of  the 
verb  employed,  will  not  sufiSce.  The 
rule  is  not  that  the  substance  of  the 
words  alleged  must  be  proved,  but  that 
the  words  alleged  in  the  declaration, 
or  enough  of  them  to  amount  to  a 
charge  of  the  particular  offense  al- 
leged to  have  been  imputed,  must  be 
substantially  proved.  Although  the 
words  proved  are  equivalent  to  the 
words  charged,  or  have  the  same 
meaning,  or  amount  to  a  charge  of 
precisely  the  same  offense,  yet,  not  be- 
ing the  same  words,  or  substantially 
the  same  words,  the  variance  will  be 
fatal.  Ransom  v.  McCurley  (1892) 
140  m.  626.  31  N.  E.  119,  affirming 
(1890)  38  111.  App.  828. 

It  was  said  in  Kunz  y.  Hartwig 
(1910)  161  Mo.  App.  94, 131  S.  W.  721: 
"The  principles  that  govern  the  law 
of  variance  in  cases  of  slander  as  be- 
tween the  words  charged  to  have  been 
spoken  and  the  words  proved  are  well 
settled  in  this  state  by  numerous  deci- 
sions. In  the  first  instance  it  is  gener- 
ally the  duty  of  the  plaintiff  to  set  out 
in  his  petition  the  very  words  used, 
and  this  is  to  be  followed  up  at  the 
trial  by  proving  the  slanderous  words 
so  charged.  This  rule  has  been  uni- 
formly interpreted  to  mean  that  if  the 
words  charged  to  have  been  spoken 
are  proved,  but  with  the  addition  of 
other  words  not  varying  the  sense, 
then  the  variance  is  not  material. 
It  is  not  enough,  however,  that  the 
words  proved  are  of  equivalent  mean- 
ing. They  must  be  substantially  the 
same  words  as  are  laid  in  the  petition. 
The  cause  of  action  is  the  venomous 
words  containing  the  gall  of  the  slan- 
dering tongue,  and  they  must  be  strict- 
ly proven.  Proof  of  words  of  the  same 
or  similar  import  will  not  suffice." 

In  stating  the  rule  and  the  reason 
therefor,  it  was  said  in  Slocumb  v. 
Kuykendall  (1834)  2  HI.  187,  27  Am. 
Dec.  764 :  'at  will  not  be  doubted  that 
the  rule  which  heretofore  required  the 
plaintiff  to  prove  the  words  to  have 
been  spoken  precisely  as  laid  has  been 
relaxed,  and  that  it  will  now  be  suffi- 
cient to  prove  the  substance  of  them 
as  charged;  while,  however,  this  rule 
is  admitted  to  its  fullest  extent,  we 
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still  understand  that  the  proof  of 
equivalent  words  will  not  be  proving 
the  substance  of  those  charged  to  have 
been  spoken.  To  prove  words  of  simi- 
lar import  will  not  surely  be  proving 
the  substance  of  those  laid,  but  the 
proving. of  other  and.  different  words. 
.  .  .  This  rule  should  be  adhered 
to.  Further  relaxation  would  be  at- 
tended, in  my  opinion,  with  infinite 
mischief.  The  allegation  and  the 
proof  should  correspond;  yet,  if  a 
party  be  charged  with  the  speaking  of 
"  one  set  of  words,  and  the  proof  show 
another  set,  of  an  equivalent  charac- 
ter, and  that  be  admitted  to  be  suffi- 
cient to  sustain  the  cause  of  action, 
how  is  the  party  to  be  prepared  to  de- 
fend himself?  If  this  latitude  be  in- 
dulged in,  and  proof  of  equivalent 
words  be  sufficient,  how  will  the  de- 
fendant be  able  to  know  what  he  must 
come  prepared  to  meet?  One  set  of 
words  is  charged,  another  is  proved, 
and^the  party  surprised  and  held  an- 
swerable for  what  he  might  have  re- 
butted or  explained  by  testimony  had 
he  had  reason  to  suppose  such  proof 
would  have  been  oflfered.  The  intro- 
duction of  such  a  course  seems  to  me 
subversive  of  the  first  principles  of 
the  rules  of  evidence  and  ought  not  to 
prevail.  Besides,  the  uncertainty  of 
the  memory  of  witnesses,  and  their  un- 
derstanding of  the  import  of  words, 
and  the  sense  in  which  they  may  have 
understood  them  to  have  been  used, 
would  render  a  party  accountable  for 
their  misapprehension  very  frequent- 
ly, if  they  could  be  allowed  to  testify 
to  the  import  of  his  expression." 

A  witness  is  not  permitted  to  make 
out  the  plaintiff's  case  by  proving 
words  merely  equivalent,  in  his  esti- 
mation, to  those  which  he  heard  the 
defendant  use;  but  he  must  state  the 
language  that  was  employed,  accord- 
ing to  the  best  of  his  recollection,  so 
that  it  may  appear  to  the  court  wheth- 
er the  cause  of  action  alleged  is  sup- 
ported. Teague  v.  Williams  (1845)  7 
Ala.  844.  See  to  the  same  effect,  Rainy 
V.  Bravo  (1872)  L.  R.  4  P.  C.  (Eng.) 
287,  27  L,  T.  N.  S.  249,  20  Week.  Rep. 
873;  Scott  v.  McKinnish  (1849)  16  Ala. 
662. 

The  complaint  or  declaration  can- 


not be  supported  by  proof  of  words- 
differing  from  the  words  alleged, 
though  of  equivalent  import.  Mohr 
▼.  Lemle  (1881)  69  Ala.  180. 

Proof  of  the  same  charge  against 
plaintiff  in. words  substantially  differ- 
ent from  those  alleged,  even  though  of 
equivalent  and  similar  import,  is  in- 
sufficient. Laster  v,  Bragg  (1913)  107 
Ark.  74,  153  S.  W.  1116.  See  to  the 
same  effect,  Enos  v.  Enos  (1892)  185 
N.  Y.  609,  32  N.  E.  128. 

Equivalent  words  or  words  of  simi- 
lar import  will  be  insufficient,  nor  will 
a  cause  of  action  be  sustained  by  proof 
of  words  that  might  produce  an  im- 
pression similar  to  that  which  the 
words  alleged  would  produce.  The 
words  shown  to  have  been  spoken  by 
the  defendant  are  to  be  construed  by 
their  own  meaning  and  import,  and  not 
by  any  impression  which  the  hearer 
may  receive  from  them.  Haub  v.  Prier- 
muth  (1905)  1  Cal.  App.  656,  82  Pac. 
571. 

A  failure  to  prove  all  the  connected 
words,  or  the  proof  of  the  actionable 
words  in  a  differently  constructed  sen- 
tence or  other  combination,  without 
change  of  meaning,  is  not  a  material 
variance.  Smith  v.  Gillis  (1916)  51 
Okla.  134,  161  Pac.  869. 

Where  the  words  jecited  in  the 
pleading  were  sought  to  be  proved  by 
an  alleged  admission  of  defendant  that 
he  had  uttered  something  entirely  dif- 
ferent in  phraseology  from  what  was 
charged  in  the  complaint,  the  variance 
was  held  to  be  fatal.  Bond  v.  Brew- 
ster (1890)  16  Daly,  82,  9  N.  Y.  Supp. 
616. 

The  refusal  of  the  court  to  give  the 
following  instruction  has  been  held  to 
be  reversible  error:  "Though  the ' 
words  proved  are  equivalent  to  the 
words  charged  in  the  declaration,  yet, 
not  being  the  same  in  substance,  and 
though  the  same  idea  is  conveyed  in 
the  words  charged  and  those  proved, 
yet  if  they  contain  substantially  the 
same  charge,  but  in  different  phrase- 
ology, the  plaintiff  is  not  entitled  tO' 
recover."  Norton  v.  Gordon  (1864). 
16  ni.  38. 

And  so  an  instruction  to  the  jury,, 
"that  if  they  believe  from  the  evidence 
that  the  defendant  used  the  words- 
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toward  the  plaintiff  -charged  in  the 
declaration  in  this  case,  or  substan- 
tially the  words,  then,  onder  the  plead- 
inga  in  this  case,  they  should  find  the 
defendant  guilty,"  has  been  held  to  be 
error;  and  in  the  same  case  it  was  held 
to  be  error  to  refuse  to  instruct  that 
"to  entitle  the  plaintiff  to  recover  in 
this  suit,  he  must  prove  the  speaking 
of  the  words  alleged  in  the  declara-- 
tion;  other  words  of  like  meaning,  or 
equivalent  words  or  expressions,  will 
not  suflBce."  Searcy  v.  Sudhoff  (1899) 
84  III.  App.  148.  See  to  the  same  ef- 
fect, Wheeler  v.  Robb  (1824)  1  Blackf. 
(tad.)  330,  12  Am.  Dec.  246;  Clements 
T.  Maloney  (1874)  55  Mo.  352.  Com- 
pare Estes  V.  Antrobus  (1821)  1  Mo. 
197,  13  Am.  Dec.  496,  wherein  the 
words  proved  were  in  substance  the 
same,  or  of  similar  import,  as  those 
pleaded,  and  it  was  held  to  be  suffi- 
cient 

While  it  is  not  sufficient  to  prove 
equivalent  words,  it  is  sufficient  if  the 
proof  shows  words  synonymous  with 
and  canning  the  same  specific  idea  as 
tiiose  alleged;  as,  for  instance,  where 
the  words  "set  fire  to"  are  alleged,  and 
the  proof  shows  the  word  "burnt." 
Fleet  V.  Tichenor  (1909)  156  Cal.  843, 
34  LJl.A.(N.S.)  828,  104  Pac.  458; 
citing  Merrill  v.  Peaslee  (1845)  17  N. 
H.  540. 

It  was  said  in  Valley  Dry  Gktods  Co. 
V.  Buford  (1917)  114  Miss.  414,  76  So. 
252:  "In  our  state  it  has  always  been 
sn&ient  to  allege  the  words  or  syn- 
onymous words  which  constitute  the 
slander."  See  to  the  same  effect,  Fritz 
V.  Williams  (1894)  —  Miss.  — ,  16  So, 
359;  Bigner  v.  Hodges  (1903)  82  Miss. 
215, 33  So.  980.  This,  it  has  been  said 
by  the  same  court,  is  as  far  as  the 
court  has  gone  in  relaxation  of  the 
rule  requiring  the  precise  words 
charged  to  be  proved.  Furr  v.  Speed 
(1896)  74  Miss.  423,  21  So.  562. 

ft.  Bffeet  of  statute. 
In  some  jurisdictions,  statutory  pro- 
visions have  been  enacted  which  in 
substance  provide  that  variances  are 
not  to  be  deemed  material  unless  they 
actually  mislead  the  adverse  party  to 
his  prejudice;  and  under  the  rule  em- 
bodied in  it,  proof  of  similar  words 
which,  in  ^eir  scope  and  meaning. 


make  the  same  imputation  as  the 
words  pleaded,  is  deemed  sufficiient. 
Grotius  V.  Ross  (1900)  24  Ind.  App. 
543,  67  N.  E.  46;  Bower  v.  Deideker 
(1874)  38  Iowa,  418;  Payson  v.  Ma- 
comber  (1861)  8  Allen  (Mass.)  69; 
Baldwin  v.  Soule  (1856)  6  Gray 
(Mass.)  821;  Bobbins  v.  Fletcher 
(1869)  101  Mass.  115;  Ghace  v.  Sher- 
man (1876)  119  Mass.  387;  Robinson 
V.  Van  Auken  (1906)  190  Mass.  161, 
76  N.  E.  601;  Fowlie  v.  Cruse  (1916) 
52  Mont.  222,  167  Pac.  958;  Pegram  v. 
Stolz  (1872)  67  N.  C.  144;  Hamilton 
V.  Mance  (1912)  159  N.  C.  66,  74  S.  E. 
627,  Ann.  Gas.  1914A,  1253;  Barnett  v. 
Ward,  (1880)  86  Ohio  St.  107,  88  Am. 
Rep.  561;  Schild  v.  Legler  (1892)  82 
Wis.  78,  51  N.  W.  1099;  Kloths  v.  Hess 
(1906)  126  Wis.  587,  106  N.  W.  251; 
Brueshaber  v.  Hertling  (1891)  78  Wis. 
498,  47  N.  W.  726.  And  see  the  re- 
ported case  (Hayes  v.  Nuttbb,  ante, 
866).  Compare  the  following  earlier 
cases,  wherein  it  was  held  that  proof 
of  equivalent  words  is  insufficient: 
Wheeler  v.  Robb  (1823)  1  Blackf. 
(Ind.)  880,  12  Am.  Dec.  246;  Linville 
v.  Earlywine  (1887)  4  Blackf.  (Ind.) 
469;  Gray  v.  Elzroth  (1894)  10  Ind. 
App.  687,  68  Am.  St  Rep.  400,  87  N.  E. 
661. 

Thus  it  was  said  in  Kloths  v.  Hess 
(1906)  126  Wis.  587,  106  N.  W.  261: 
"Proof  merely  that  the  substance  of 
the  charge  was  made,  but  in  different 
words,  is  not  sufficient.  Even  this  rule 
does  not  require,  however,  that  every 
witness  must  quote  the  words  of  the 
complaint,  but  merely  that  the  narra- 
tive related  by  the  witness  shall  con- 
vince the  jury  that  defendant  used  the 
words  alleged  against  him  in  the  com- 
plaint The  great  weight  of  authori- 
ties, however,  while  recognizing  that 
the  gravamen  of  slander  is  the  speak- 
ing of  certain  words,  and  not  the  mere 
making  of  a  defamatory  charge,  sup- 
port the  more  liberal  and  reasonable 
rule  that  proof  of  substantially  the 
same  words  as  those  alleged  will  suf- 
fice; that  mere  insignificant  changes 
in  the  form  of  expression,  or  the  sit- 
uation of  an  unambiguous  pronoun  for 
a  substantive  or  for  a  proper  name  and 
the  like,  will  not  prevent  a  verdict  for 
the  plaintiff.    ...    It  would  be  dif- 
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ficult  to  escape  this  more  liberal  view 
in  this  state  under  §  2669,  Rev.  Stat. 
1898,  declaring:  no  variance  material 
'unless  it  shall  actually  mislead  the 
adverse  party  to  his  prejudice.' " 

So  it  was  held  in  Grotius  v.  Ross 
(1900)  24  Ind.  App.  543,  67  N.  E.  46, 
that  while  there  is  a  variance  between 
the  pleading  and  the  proof,  where  the 
complaint  fails  to  allege  the  speaking 
of  the  slanderous  words  in  a  foreign 
tongue,  and  the  proof  is  that  they  were 
spoken  in  a  foreign  tongue,  yet,  under 
the  statute  (Homer's  Rev.  Stat.  1897, 
§  891),  such  variance  will  be  imma- 
terial unless  the  defendant  has  been 
actually  misled  by  it  to  his  prejudice. 
See  to  the  same  effect.  Bower  v.  Dei- 
deker  (1874)  38  Iowa,  418. 

But,  under  the  operation  of  such  a 
statute,  it  is  not  competent  to  prove 
the  charge  alleged  by  words  substan- 
tially different.  Ghace  v.  Sherman 
(1876)  119  Mass.  387.  Under  it,  the 
proof  must  be  that  the  defendant  ac- 
cused the  plaintiff  of  the  same  offense 
stated,  and  in  words  substantially  like 
those  alleged,  though  they  need  not  be 
exactly  the  same.  Payson  v.  Macomb- 
er  (1861)  8  Allen  (Mass.)  69,  wherein 
it  was  held  that  a  charge  against  an 
unmarried  woman,  of  now  having  a 
child,  was  substantially  different  from 
proof  that  she  formerly  had  one  and 
got  rid  of  it.  The  court  said:  "The 
variance  is  that  the  declaration  al- 
leges a  charge  of  a  past  transaction, 
viz.,  having  had  a  child  and  got  rid  of 
it;  and  the  deposition  states  a  charge 
of  an  existing  fact,  viz.,  now  having  a 
child  or  a  part  of  one.  The  evidence 
by  which  the  two  transactions  would 
be  proved  would  vary  materially.  .  .  . 
And  it  may  be  stated  as  a  general  rule 
that  the  evidence  substantially  varies 
from  the  count  in  slander  when  it 
proves  a  charge  of  an  offense  not  iden- 
tically the  same  with  that  alleged, 
though  of  the  same  species." 

In  Barnett  v.  Ward  (1880)  86  Ohio 
St.  107,  38  Am.  Rep.  561,  the  complaint 
alleged  that  defendant  spoke  of  the 
plaintiff,  an  unmarried  woman,  as  fol- 
lows: "Angeline  Ward  (plaintiff)  was 
sleeping  with  John  Fox  when  her 
watch  was  stolen,"  which  words  were 
substantially  laid  in  several  counts  in 


a  variety  of  modes  of  expression.  The 
proof  in  effect  showed  that  defendant 
said  that  the  way  Fox  found  the  watch 
was  because  he  was  in  bed  with  plain- 
tiff. The  variance  was  held  to  be  im- 
material ;  as,  under  the  statute,  the  al- 
legation pleaded  was  substantiaUy 
proved. 

e.  Illuatrations, 

1.  Charge  of  immiortMtif  or  utiohosttty. 

In  Olmstead  v.  Miller  (1828)  1 
Wend.  (N.  T.)  506,  the  words  charged 
that  the  plaintiff  had  sexual  inter- 
course with  three  different  persons, 
whose  names  were  stated.  The  proof 
was  that  defendant  had  said  that  the 
plaintiff  was  a  thief;  that  she  was 
fond  of  men;  that  she  was  a  very  bad 
woman ;  that  the  three  persons  named 
in  the  declaration  were  in  the  habit  of 
visiting  frequently  at  her  house,  etc. 
The  court  said:  "These  words,  al- 
though they  may  be  said  to  be  equiva- 
lent to  the  charge  of  having  connec- 
tion with  P.  B.,  within  the  rule  here- 
tofore established,  they  are  not  the 
same  in  substance.  The  same  remark 
is  applicable  to  the  other  charges.  The 
same  idea  is  conveyed  in  the  words 
charged  and  those  proved;  but  they 
are  not  substantially  the  same  charge, 
but  in  different  phraseology." 

In  Cooper  v.  Bruce  (1833)  2  Watts 
(Pa.)  109,  the  declaration  alleged  that 
"Jacob  Bruce  [plaintiff]  was  guilty  of 
buggery  with  a  mare."  The  proof  was 
that  defendant  said  that  "he  [plain- 
tiff] had  acted  with  a  mare," — "he  had 
been  guilty  with  a  mare," — ^and  that 
"he  [defendant]  could  prove  that 
Bruce  was  guilty  of  acting  with  a 
mare."  The  variance  was  material, 
since  no  one  of  the  words  was  proved 
as  laid,  except  the  names  of  the  plain- 
tiff and  the  animal. 

Proof  that  plaintiff  was  called  a 
"whorish  bitch"  has  been  held  not  to 
be  a  material  variation  from  an  allega- 
tion that  defendant  used  the  words 
"public  whore."  Zimmerman  v.  Mc- 
Makin  (1886)  22  S.  C.  372,  63  Am.  Rep. 
720. 

Similarly,  the  allegation  of  a  charge 
that  the  plaintiff  a  female,  "  has  been 
counted  a  whore,"  and  "is  a  whore," 
has  been  held  not  to  vary  materially 
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from  proof  of  the  words  that  "she  is 
a  whorish  bitch."  Scott  v.  McEinnish 
(1849)  16  Ala.  662. 

In  Cohen  v.  Pinson  (1910)  1  Tom.  C. 
C.  A.  98,  the  complaint  alleged  the  use 
of  the  words,  "The  damn  bitch,  she  is 
trying  to  get  something  to  f — ;"  the 
dash  denoting  a  vulgar  word  indica- 
tive of  sexual  intercourse.  The  proof 
showed  that  instead  of  the  word  "try- 
ing," the  words  "plotting"  or  "trigger- 
ing" were  used,  and  there  was  also 
some  doubt  as  to  whether  the  defend- 
ant used  the  expression  "damn  bitch" 
or  'Srhorish  bitch."  The  variance  was 
held  not  material. 

Compare  Williams  v.  Bryant  (1842) 
4  Ala.  44,  wherein  charging  a  woman 
with  being  a  "whore"  was  held  not  to 
be  supported  by  proof  that  defendant 
said  that  she  was  a  "strumpet." 

In  Berry  v.  State  (1889)  27  Tex. 
App.  483,  11  S.  W.  621,  the  complaint 
averred  that  defendant  slandered  the 
plaintiff,  an  unmarried  female,  by  say- 
ing that  "she  was  in  the  family  way, 
and  that  he  believed  her  brother. 
Helm,  was  the  father  of  the  child." 
The  proof  was  that  he  said  "he  had 
seen  Isabella  Helm  at  home,  and  if 
there  was  not  something  wrong  with 
her,  his  eyes  had  fooled  him;  that  he 
saw  enough  to  convince  him  that  there 
was  something  wrong  with  her,  that 
if  his  eyes  had  not  deceived  him  worse 
than  they  ever  had  before,  she  was  in 
that  condition,"  and  further,  that  he 
said  "it  was  reported  that  she  was  in 
the  family  way,  and  that  it  was  re- 
ported that  her  brother  Frank  was  the 
other  party  concerned."  The  variance 
was  held  to  be  fatal. 

In  Dickey  v.  Andros  (1869)  32  Vt. 
56,  it  was  averred  that  defendant  said : 
"I  saw  Dickey  [plaintiff}  here  on  Fri- 
day night.  I  saw  hiin  and  heard  him 
and  can  swear  to  i^  and  can  prove  it. 
He  [plaintiff]  was  not  here  for  any 
good  design.  I  will  break  up  the 
haunt  if  I  can  possibly  do  it,"  meaning 
that  plaintiff  came  to  a  certain  house 
and  had  carnal  relations  with  one 
Mary  Webster.  The  proof  was  that 
defendant  said :  "I  saw  him  and  heard 
him  and  can  swear  to  it,  and  further- 
more can  prove  it,  if  called  on,"  and 
further,  "I  suppose  he  came  there  not 


out  of  any  good  design.  I  mean  to 
break  up  the  haunt  if  I  can."  The 
variance  was  held  to  be  material. 

There  is  a  fatal  variance  between  a 
pleading  alleging  that  the  defendant 
stated  that  he  (defendant)  had  "carnal 
intercourse  with  her"  and  proof  show- 
ing that  the  words  used  were  that  he 
had  a  "good  time  with  her."  Halsey 
V.  State  (1909)  67  Tex.  Crim.  Rep.  400, 
186  Am.  St.  Rep.  986,  123  S.  W.  696. 

In  Kidder  v.  Bacon  (1902)  74  Vt. 
263,  52  Atl.  822,  the  allegation  in  the 
first  count  was  that  the  defendant 
said :  "I  discovered  them  in  the  very 
act  of  adultery."  The  proof  was  that 
the  words  used  were  that  he  said  that 
he  "see"' or  "saw"  them  in  the  very 
act.  The  allegation  in  the  second 
count  was,  "I  caught  them  in  the  very 
act,  the  act  of  adultery,"  and  the  proof 
was  that  defendant  said  that  he 
"catched"  them  in  the  very  act.  The 
variance  was  held  to  be  immaterial. 

In  Conlee  v.  State  (1883)  14  Tex. 
App.  222,  the  charge  was  that  defend- 
ant said  that  he  had  had  carnal  knowl- 
edge with  the  plaintiff.  The  proof 
was  that  defendant  said :  "She  would 
have  been  a  nice  girl  if  he  [defend- 
ant] had  not  done  what  he  had  done 
to  her;  and  if  I  [meaning  witness] 
did  not  believe  it,  meet  him  at  the  gin 
house  that  night  and  he  would  prove 
it."    The  variance  was  held  to  be  fatal. 

In  Patterson  v.  Edwards  (1845)  7 
III.  720,  the  averment  was  that  the  de- 
fendant said:  "Mrs.  Edwards  [mean- 
ing plaintiff's  wife]  has  raised  a  fami- 
ly of  children  by  a  negro,  and  I  can 
prove  it."  The  proof  was  that  he 
said:  "Mrs.  Edwards  has  had  chil- 
dren by  a  negro ;"  also,  "Mrs.  Edwards 
has  had  children  by  a  negro,  and  all 
her  children  are  negroes."  The  vari- 
ance was  held  to  be  material. 

In  Hamilton  v.  Nance  (1912)  169  N. 
C.  56,  74  S.  E.  627,  Ann.  Cas.  1914A, 
1253,  the  complaint  alleged  that  de- 
fendant said  that  the  "news"  was  that 
the  husband  of  the  plaintiff  "had"  a 
venereal  disease,  naming  it,  and  "has 
given  it  to  his  wife."  The  answer  ad- 
mitted that  he  said  the  "report"  was 
that  the  husband  of  the  plaintiff  "has 
had"  the  disease  named  in  the  com- 
plaint, and  "has  given  it  to  his  wife." 
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The  variance  was  held  to  be  imma- 
terial. 

In  Bleitz  v.  Carton  (1908)  49  Wash. 
645,  95  Pac.  1099,  it  was  alleged  that 
defendant  said  of  the  plaintiff,  "Bleitz 
is  not  a  fit  man  to  associate  with 
decent  people.  He  has  another  wife 
back  east  and  a  wife  and  child  here. 
He  has  been  in  jail  two  or  three  years 
back  East.  I  have  the  documents  to 
prove  all  this."  The  proof  was  that 
the  words  used  were :  "He  has  a  wife 
and  child  back  East  and  is  living  with 
another  woman  here."  The  variance 
was  held  to  be  fatal,  the  court  saying: 
"After  a  careful  examination  of  nu- 
merous authorities,  we  have  been  un- 
able to  find  any  cases  in  which  the 
general  rule  has  been  so  far  relaxed  as 
to  hold  that  an  allegation  of  the  speak- 
ing of  words  charging  one  crime  or 
misdemeanor  is  sustained  by  proof  of 
the  speaking  of  words  charging,  or 
tending  to  charge,  a  different  crime  or 
misdemeanor,  or  that  such  a  failure  to 
prove  the  words  alleged  would  not 
constitute  a  fatal  variance.  Respond- 
ent alleged  the  speaking  of  words 
which,  in  substance  and  effect, 
charged  the  crime  of  bigamy,  such 
words  being  actionable  per  se  al- 
though spoken.  The  words  proven 
can,  by  no  possible  construction,  be 
held  to  have  charged  respondent  with 
bigamy.  The  variance  was  therefore 
fatal.  One  reason  for  requiring  sub- 
stantial proof  of  the  words  alleged  is 
that  the  defendant  may,  if  he  so  de- 
sires, have  an  opportunity  to  plead 
and  prove  justification  by  showing  the 
■truth  of  the  words  charged.  Were  it 
to  be  conceded  that  the  appellant  had 
actually  said  of  and  concerning  the 
respondent  in  this  action  that  he  had  a 
wife  and  child  back  East,  and  another 
wife  and  child  here,  thereby  charging 
him  with  bigamy,  it  could  not  be  seri- 
ously contended  that  he  would  estab- 
lish the  truth  of  such  words  under  a 
plea  of  justification  by  showing  that 
respondent,  while  having  a  wife  back 
East,  was  living  with  another  woman 
here.  ...  In  respondent's  third 
cause  of  action  it  was  alleged  that,  on 
April  9,  19Q6,  the  appellant  did  speak 
to  one  A.  E.  Croft  of  and  concerning 
him  the  words:    'Bleitz  is  a  bigamist 


I  threw  it  in  his  teeth  and  he  did  not 
deny  it.  He  has  two  wives.'  The  only 
witness  called  to  prove  the  speaking 
of  these  words  was  A.  E.  Croft,  who 
testified  that  'he  [Carton]  said  that  he 
[Bleitz]  had  a  wife  and  family  in  the 
East,  and  that  he  was  living  here  with 
another  woman.  He  didn't  state — ^he 
didn't  call  him  a  bigamist  in  so  many 
words ;  that  is,  he  didn't  call  Mr.  Bleitz 
a  bigamist  that  I  can  recollect.'  This 
evidence  was  not  only  such  a  failure 
of  proof  as  to  constitute  a  variance, 
but  it  in  effect  amounted  to  a  positive 
denial  of  the  allegations  of  the  third 
cause  of  action  of  the  complaint." 

In  Stevens  v.  Handly  (1832)  Wright 
(Ohio)  123,  the  words  charged  were: 
"Stevens  keeps  a  whore  house,  and 
Phebe  is  a  whore — ^Ida  has  gone  to 
Stevens's,  and  Stevens  keeps  a  damned 
whore  house;  and  Debby  and  Phebe 
were  not  able  to  stand  the  three  tan- 
yard  blackguards ;  and  Stevens's  wife, 
and  all  the  Delanys  are  whores."  The 
proof  was  that  the  defendant  said: 
"Stevens  kept  a  damned  whore  house, 
and  Phebe  and  Debby  had  taken  on  a 
new  mode  of  making  money  by  their 
arses.  Phebe  and  Debby  are  not  able 
to  stand  the  three  tanjrard  black- 
,  guards,  and  took  Ida  to  stand  John 
'Lisle,  and  if  it  had  not  been  for  the 
fever  sore  on  Phebe's  leg,  she  would 
have  had  the  other  leg  broke  long  be- 
fore this  time."  The  variance  was 
held  not  to  be  material. 

An  allegation  that  defendant  charged 
the  plaintiff  with  having  had  sexual 
intercourse  with  a  man  is  not  variant 
from  proof  that  defendant  said  that 
the  plaintiff  "was  a  whore."  Clark  v. 
Munsell  (1843)  6  Met.  (Mass.)  878. 
wherein  it  was  said:  "The  fact  that 
the  defendant  used  words  importing  a 
higher  grade  of  offense  constitutes  no 
sufficient  objection,  on  the  ground  of 
variance,  if  the  words  used  do  in  fact 
necessarily  impute  to  the  plaintiff  the 
offense  charged  in  the  declaration ;  un- 
less the  case  be  one  where,  from  the 
nature  of  the  declaration,  the  precise, 
and  not  equivalent,  words  mast  be 
proved." 

£.  Ohurge  of  theft  or  loroeMy. 
Proof  of  words  charging  deception 
and  fraud  is  a  variance  from  an  al- 
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legation  of  a  charge  of  larceny.  Perry 
T.  Porter  (1878)  124  Mass.  838. 

An  allegation  that  defendant  said: 
"He  [plaintiff]  is  discharged  from  the 
employ  of  this  company  for  the  mis-' 
use  of  checks"  is  a  variance  from 
proof  that  the  words  were  spoken  to 
the  plaintiff  and  another  and  were  as 
follows:  "I  "have  authority  to  dis- 
charge you  both  for  misuse  of  checks." 
Comerford  t.  West  End  Street  R.  Co. 
(1895)  164  Mass.  18,  41  N.  E.  69. 

An  allegation  that  defendant  said: 
'Ton  (meaning  plaintiff)  would  steal, 
and  you  will  steal,"  proof  has  been 
held  to  be  variant  from  showing  that 
the  words  used  were,  "a  man  that 
would  do  that  would  steal."  Stees  v. 
Kemble  (1856)  27  Pa.  112. 

A  charge  that  the  defendant  accused 
the  plaintiff  of  being  a  thief  has  been 
held  to  be  supported  by  proof  that  de- 
fendant said  that  plaintiff  stole  cer- 
tain articles.  Sharp  v.  Bowlar  (1898) 
103  Ky.  282,  46  S.  W.  90. 

A  charge  that  defendant 'said,  "Han- 
cock's wife  is  a  great  thief,"  etc.,  is 
not  sustained  by  proof  of  the  words, 
"Hancock's  wife  is  a  damned  bad  one," 
etc.  Hancock  v.  Winters  (1816)  2 
Marsh.  502,  7  Taunt.  205, 129  Eng.  Re- 
print, 82. 

There  is  no  material  variance  be- 
tween an  averment  of  the  words,  "he 
is  the  damnedest  thief  in  the  country 
and  we  are  going  to  make  an  example 
of  him,"  and  proof  of  the  words,  "he 
was  a  damn  thief  and  that  he  [de- 
fendant] would  lose  the  rent  to  get 
to  prosecute  him."  Laster  v.  Bragg 
(1918)  107  Ark.  74,  158  S.  W.  1116. 

In  (}hristal  v.  Craig  (1883)  80  Mo. 
S67,  the  averment  was  that  the  defend- 
ant said :  "You  (plaintiff)  have  took 
my  pocketbook  and  money,"  etc.  The 
proof  was  that  he  said :  "You  (plain- 
tiff) have  got  |35  or  $40  in  your 
bucket  yon  have  stole  from  me.  Yes, 
7on  have  got  it  right  there  in  your 
backet."  It  was  held  that  there  was 
a  material  variance. 

The  words  "you  robbed  the  mail" 
are  materially  variant  from  the  words, 
"1  am  not  like  you,  running  about  the 
country  with  forged  deeds  and  robbing 
the  mail,  as  you  did."  McBean  v.  Wil- 
liams (1888)  5  U.  C.  Q.  B.  O.  S.  689, 


In  Barr  v.  Gaines  (1885)  8  Dana 
(Ky.)  258,  the  words  charged  were: 
"He  [plaintiff]  stole  John  Thomas's 
hogs  out  of  the  pen  built  by  Tandy 
Quesenbery.  Robert  Quesenbery  told 
me  so,"  and  "He  [plaintiff]  stole  hogs." 
It  was  held  that  the  averment  was  sup- 
ported by  proof  of  a  statement  that  the 
plaintiff  "had  stolen  a  hog  out  of 
Tandy  Quesenbery's  pen,  and  that  he 
could  prove  it  by  Bob  Quesenbery." 

A  declaration  alleging  the  speaking 
of  the  words,  "Mina  stole  the  pin," 
has  been  held  not  to  be  sustained  by 
proof  of  the  words,  "Mina  stole  the 
buckle."  But  in  the  same  case  a 
second  count  alleging  that  defendant 
charged  the  plaintiff  "with  the  crime 
of  larceny,"  without  setting  forth  the 
language  of  the  slander,  was  held  to 
be  supported  by  evidence  that  the  de- 
fendant charged  the  plaintiff  with  the 
theft  of  a  buckle  or  a  pin.  Kimball  v. 
Page  (1902)  96  Me.  487,  62  Atl.  1010. 

An  allegation  that  'lie  (plaintiff) 
had  stolen,  or  might  as  well  have 
stolen,  said  bale  of  cotton,"  and  fur- 
ther, that  "he  [plaintiff]  was  a  d — d 
rascal,"  is  not  supported  by  proof  that 
defendant  said  that  plaintiff  "was  a 
poor  scamp,  that  he  had  taken  his  rent 
cotton  and  carried  it  off  and  sold  it 
without  leave,  and  that  when  the 
grand  jury  meet  he  would  show  him 
(plaintiff)  whose  cotton  it  was."  Jones 
V.  Edwards  (1879)  57  MisB.  28. 

A  charge  that  defendant  said  "plain- 
tiff had  butchered  and  sold  to  his 
I>atrons  in  said  village,  a  steer  af- 
fected with  a  loathsome  disease,  and 
that  said  steer  was  diseased  at  the 
time  it  was  butchered  and  had  a  run- 
ning sore  or  cancer  on  its  leg,"  may  be 
amended  at  the  trial  by  allowing  the 
following  words  to  be  Inserted  in  lieu 
thereof:  "Jim  Hedges  (meaning 
plaintiff)  has  butchered  a  beef  and 
sold  it  to  the  people  that  is  not  fit  for 
use,  because  it  had  a  running  sore  on 
its  leg."  The  court  said :  "The  words 
are  practically  synonymous."  Pigner 
V.  Hodges  (1908)  82  Miss.  216,  S3  So. 
980. 

An  allegation  that  defendant  said, 
"I  [defendant]  was  summoned  as  a 
grand  juror  at  last  court,  but  I  got  the 
court  to  excuse  me  from  serving,  for 
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if  I  had  served,  I  would  have  been 
bound  to  have  indicted  [the  plaintiff] 
for  theft,"  is  not  sustained  by  proof 
that  the  words  used  were  that  if  he 
(defendant)  had  served  on  the  grand 
jury,  he  would  have  been  bound  to 
have  indicted  (the  plaintiff).  Street 
V.  Bushnell  (1857)  24  Mo.  328. 

A  charge  that  defendant  said  that 
plaintiff  stole  goods  of  A  is  materially 
variant  from  proof  of  defendant's  say- 
ing that  the  plaintiff  stole  the  goods 
of  B.  Johnston  v.  Tait  (1818)  6  Binn. 
(Pa.)  121. 

In  Taylor  v.  Eneeland  (1848)  1 
Dougl.  (Mich.)  67,  the  charge  in  the 
pleading  was  that  the  defendant  said 
of  the  plaintiff:  "Corruption  is  the 
order  of  the  day.  I  do  not  believe 
Marlatt's  resignation  as  postmaster 
and  the  petition  for  me  ever  reached 
Washington.  Kneeland  embezzled 
those  papers,"  etc.  It  was  held  that 
the  allegation  was  not  sustained  by 
proof  that  defendant  said :  "I  have  no 
doubt  but  that  the  papers  were  em- 
bezzled at  Farmington." 

In  Watson  v.  Musick  (1828)  2  Mo. 
29,  the  charge  was  as  follows:  "You 
[meaning  plaintiff]  are  a  hog  stealer; 
yoa  stole  two  hogs  from  Murphy;  the 
way  you  make  your  living  is  by  using 
other  men's  property."  The  proof  was 
that  defendant  said  to  the  plaintiff 
that  "Murphy  said  you  stole  two  of  his 
hogs,  and  I  can  prove  he  said  it."  It 
was  held  that  there  was  a  material 
variance. 

In  Fleet  ▼.  Tichenor  (1909)  166  Cal. 
348,  84  L.R,A.(N.S.)  323,  104  Pac.  458, 
the  complaint  alleged  that  defendant 
said:  "Mrs.  Fleet  entered  my  house 
and  stole  some  of  my  jewelry,  and  still 
has  it."  The  proof  showed  that  in  a 
conversation  with  the  witness,  the  de- 
fendant made  certain  statements  from 
which,  if  believed,  the  inference  must 
be  drawn  that  the  plaintiff  had  been 
in  the  house.  It  did  not  appear  any- 
where in  the  evidence  that  defendant 
said  that  Mrs.  Fleet  "stole"  any  of  her 
jewelry,  or  that  she  used  any  word  or 
words  in  that  connection  synonymous 
with  "stole,"  and  that  her  alleged 
taking  of  the  jewelry  was  a  stealing 
thereof  was  only  an  inference  to  be 
drawn    from   the    statement    in    the 


course  of  the  conversation  of  the  vari- 
ous other  specific  facts.  The  court 
said:  "This  is  not  substantially  prov- 
ing the  specific  words  alleged  to  have 
been  spoken  and  for  the  speaking  of 
which  plaintiff  claims  damages.  No 
case  cited  and  none  we  have  been  able 
to  find  goes  to  the  extent  of  holding 
that,  where  a  recovery  is  sought  for 
the  speaking  of  certain  specified  slan- 
derous words,  the  allegations  of  the 
complaint  are  sustained  by  proof  of 
difl'erent  words  which  do  no  more  than 
establish  a  basis  for  an  inference  that 
the  defendant  intended  to  make 
against  the  plaintiff  a  charge  similar 
to  that  embodied  in  the  words  al- 
leged." 

An  allegation  in  the  declaration  that 
the  words  were  that  certain  soap  was 
stolen  out  of  the  defendant's  yard  by 
the  plaintiff  is  not  supported  by  proof 
that  the  defendant  asserted  that  his 
soap  had  been  taken  out  of  his  yard. 
Shepherd  v.  Bliss  (1819)  2  Starkie 
(Eng.)  610. 

In  Renaker  v.  Gregg  (1912)  147  Ky. 
868,  144  S.  W.  89,  it  was  alleged  that 
defendant  published  of  the  plaintiff 
the  following  words:  "Joe  Gregg 
stole  a  sheep  from  me  out  of  my  pas- 
ture, and  put  it  over  the  fence  out  of 
my  place  and  I  caught  it  and  put  it 
back.  There  was  wool  on  the  fence 
where  he  put  it  over  and  there  was 
salt  on  the  ground.  If  I  could  make 
a  witness  out  of  that  little  boy  of 
mine,  I  would  make  it  warm  for 
Gregg,"  etc.  The  proof  showed  that 
the  defendant  said:  "Gregg  'took'  a 
sheep  out  of  bis  (defendant's)  pasture 
and  put  it  over  the  fence,  and  that 
there  was  salt  on  the  ground  and 
wool  on  the  fence  where  he  put  the 
sheep  over;  and  if  he  could  make  a 
witness  out  of  his  little  boy  he  would 
make  it  warm  for  Gregg."  It  was  held 
that  a  request  by  the  defendant  for  a 
direction  of  a  verdict  in  his  favor,  on 
the  ground  that  there  was  a  fatal 
variance  between  the  pleading  and 
proof,  was  erroneously  denied.  The 
court  said:  "There  is,  of  course,  a 
plain  and  well  understood  difference 
between  the  meaning  of  the  words 
'stole'  and  'took.'  In  its  ordinary  use 
and  by  common  acceptation  the  word 
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e'  imports  a  crime;  and  to  say  of 
A  person  that  be  'stole'  an  article  is 
to  accuse  him  of  theft  and  charge  him 
^th  being  a  thief,  and  consequently 
with  having  committed  the  crime  of 
larceny.    And  so  it  was  not  necessary 
io  aver  that  Renaker  intended  to  ac- 
cuse or  that  those  who  heard  Renaker 
tttter  the  words  charged  in  the  peti- 
tion understood  him  to  accuse  Gregg 
of  the  crime  of  larceny,  because  the 
words  in  their   ordinary   and   usual 
meaning   imported   this    charge   and 
were  per  se  actionable.    Barr  v.  Gaines 
(1835)  8  Dana  (Ky.)  268;  Hume  v.  Ar- 
rasmith  (1808)  1  Bibb  (Ky.)  166.   If 
the  words  charged  in  the  petition  had 
been,  'Joe  Gregg  "took"  a  sheep  out  of 
my  pasture,  and  put  it  over  the  fence 
out  of  my  place  and  I  caught  it  and 
■pot  it  back;  there  was  wool  on  the 
fence  where  he  (meaning  Gregg)  put 
it  over,  and  there  was  salt  on  the 
-ground.   If  I  could  make  a  witness  out 
of  that  little  boy  of  mine,  I  would  make 
it  warm  for  Gregg,'  it  is  very  question- 
able if  the  action  could  have  been 
maintained,  even  if  the  words  were  ac- 
companied by  averments  charging  that 
fienaker,  in  the  use  of  this  language, 
intended  to  and  did  mean  to  charge 
Gregg  with  'stealing*  a  sheep  and  with 
the  crime  of  larceny,  and  that  the  per- 
sons in  whose  presence  and  hearing 
he  uttered  the  words  understood  him 
to  so  mean.    Because  these  words  do 
not  necessarily  or  in  their  usual  ac- 
ceptation import  the  commission  of 
larceny  or  any  crime  or  any  offense 
involving  moral  turpitude;  as  a  per- 
son might  get  or  take  a  sheep  out  of 
a  pasture,  and  might  put  salt  on  the 
ground  to  catch  it,  and  yet  not  be 
guilty  of  any  wrongdoing.  ...  It  is 
also  quite  clear  that  a  case  for  Gregg, 
entitling  him  to  go  to  the  jury,  would 
have  been  made  out  by  evidence  that 
Renaker  said,  'Joe  Gregg  has  stolen 
one  of  my  sheep,'  or  the  evidence  that 
Renaker  said,  'Joe  Gregg  stole  a  sheep 
oat  of  my  lot,'  or  evidence  that  Rena- 
ker said,  'Joe  Gregg  stole  one  of  my 
sheep,'  as  the  variance  between  the 
language  charged  and  the  language 
proven    would    be    immaterial.      The 
actionable  slanderous  words  charged 
would  have  been  substantially  proven 


although  not  in  the  precise  words  in 
which  they  were  laid.  And  so,  if  there 
was  evidence  that  Renaker  said,  'Joe 
Gregg  stole  a  sheep  from  me  out  of 
my  pasture,'  but  there  was  no  evidence 
that  he  said,  'and  put  it  over  the  fence 
out  of  my  place,'*  or  that  he  said,  'I 
caught  it  and  put  it  back,'  or  that  he 
said,  'There  was  wool  on  the  fence 
where  he  put  it  over,'  or  that  he  said, 
'There  was  salt  on  the  ground,'  or  that 
he  said,  'If  I  could  make  a  witness  out 
of  this  little  boy  of  mine  I  would 
make  it  warm  for  Gregg,'  a  case  would 
be  made  out  entitling  Gregg  to  go  to 
the  jury,  because  the  words  that  he 
charged  but  failed  to  prove  were  not 
essential  to  constitute  his  cause  of 
action.  In  short,  the  cause  of  action 
set  out  by  Gregg  in  his  petition  would 
be  complete  and  sufficient  if  he  had 
only  averred  that  Renaker  said,  'Joe 
Gregg  stole  a  sheep  from  me  out  of 
my  pasture.'  This  view  is  well  ex- 
pressed in  Barr  v.  Gaines  (Ky.)  supra. 
In  that  case,  Barr  brought  an  action 
of  slander  against  Gaines,  and  in  his 
petition  charged  that  Gaines  said  of 
him,  'He  (meaning  the  plaintiff)  stole 
John  Thomas's  hogs  out  of  the  pen 
built  by  Tandy  Quisenberry;  Robert 
Quisenberry  told  me  so.'  'He  (mean- 
ing the  plaintiff)  stole  hogs.'  The  evi- 
dence was  that  Gaines,  in  a  conversa- 
tion of  and  concerning  Barr,  some 
short  time  previous  to  the  bringing  of 
the  suit,  said  that  "Barr,  the  plaintiff, 
had  stole  a  hog  out  of  Tandy  Quisen- 
benr's  pen,  and  that  he  could  prove 
it  by  Bob  Quisenberry.'  The  lower 
court  instructed  the  jury  to  find  as  in 
the  case  of  a  nonsuit,  upon  the  ground 
that  the  words  spoken  did  not  cor- 
respond with  the  words  charged.  In 
holding  that  this  was  error  the  court 
said:  'The  only  question  to  be  set- 
tled is.  Were  the  words  charged  in  the 
declaration,  or  any  specification  of 
them,  sufficiently  sustained  by  the 
proof,  to  entitle  the  plaintiff  to  this 
action?  We  think  they  were.  The 
ancient  strictness  in  this  action  has 
been  greatly  relaxed.  Anciently,  it 
was  necessary  to  prove  the  words  pre- 
cisely as  laid.  And  words  charged  in 
the  third  person  were  not  sustained 
by  the  proof  of  words  spoken  in  the 
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second  person,  or  vice  versa.  But 
this  technicality  has  been  superseded 
in  modem  decisions  by  the  more 
sensible  doctrine  that  words  are  to  be 
construed  according  to  their  common 
acceptation  and  obvious  import  .  .  . 
and  if  the  substance  of  the  words 
charged  be  proven,  or  a  part  only  of 
the  words  charged,  and  that  part  be 
actionable,  it  ts  sufficient.  .  .  .  The 
substance  of  the  charge  laid  in  the 
declaration  is  that  the  defendant  safd 
of  the  plaintiff  that  he  was  guilty  of 
hog  stealing.  And  surely  ihe  proof 
that  the  defendant  said  that  the  plain- 
tiff had  stole  a  hog  substantially  sup- 
ports the  charge.  It  is  the  same 
species  and  grade  of  offense  charged 
and  proved.'  .  .  .  'The  well  settled 
rule  of  pleading  in  actions  of  this 
sort  is  that  the  specific  words  in  which 
the  slander  is  conveyed  must  be  set 
forth  in  the  petition,  and  that  it  is  not 
sufficient  to  state  merely  the  effect  of 
the  words  uttered,  or  that  the  defend- 
ant charged  the  plaintiff  with  the  com- 
mission of  a  particular  crime.  .  .  . 
And  the  rule  is  that  the  words  must 
be  proved  substantially  as  they  are 
laid.  It  is  not  enough  to  prove  words 
of  the  same  effect  or  import  or  con- 
veying the  same  idea.  The  words  must 
be  substantially  the  same  words,  and 
it  is  not  sufficient  that  they  contain 
substantially  the  same  charge  but  in 
different  phraseology.  Equivalent 
words  of  slander  will  not  do.'  To  the 
same  effect  is  Barr  v.  Gaines;  Hume 
V.  Arrasmith  (Ky.)  supra.  As  the 
evidence  for  Gregg  did  not,  under  any 
authority  that  has  come  under  our 
notice,  support  the  averments  of  his 
petition,  we  must  hold  that  the  trial 
court  erred  in  refusing  to  sustain  the 
motion  for  a  peremptory  instruction." 
In  Trimble  v.  Moore  (1881)  2  La. 
577,  the  petition  alleged  that  the  de- 
fendant "in  substance  charged  the 
plaintiff  with  having  stolen  |800  in 
money  and  notes,  and  having  run 
away."  The  words  proved  were  to  the 
effect  that  "the  plaintiff  had  taken 
from  defendant's  store  to  the  amount 
of  two  or  three  hundred  dollars  in 
money  and  notes,  and  had  run  away 
with  them."  The  variance  was  held 
not  to  be  material.    See  to  the  same 


effect,  Robinson  v.  Van  Auken  (1906) 
190  Maw.  161,  76  N.  E.  601. 

In  Tipton  v.  Kahle  (1884)  8  Watts 
(Pa.)  90,  it  was  held  that  a  charge 
tiiat  defendant  said  of  the  plaintiff, 
"He  is  guilty  of  perjury,"  was  not 
supported  by  proof  that  he  said:.  "He 
swore  me  out  of  a  sum  of  money." 

An  allegation  that  it  was  said  of  the 
plaintiff,  who  was  county  treasurer, 
that  "there  was  a  shortage  in  his  ac- 
counts with  the  county,  and  his  bonds- 
men had  to  make  it  good,"  is  not  ma- 
terially variant  from  proof  that  the 
defendant  said  in  effect  that  the  plain- 
tiff was  short  with  the  county  in  some 
public  office,  etc.  Waters  v.  Moore 
(1916)  122  Ark.  250,  182  S.  W.  904, 
wherein  the  court  said:  "The  charge 
of  official  dishonesty  is  the  essence  of 
this  allegation,  and  the  proof  on  the 
part  of  appellee  is  that  appellant  stat- 
ed that  appellee  had  been  short  in 
some  public  office,  and  that  his  oflBcial 
bondsmen  had  to  make  good  this 
shortage.  Nor  do  we  think  that  there 
was  any  variance  between  the  proof 
and  the  allegations  of  the  first  count 
of  the  complaint,  which  count  alleged 
that  appellant  had  accused  appellee  of 
being  short  in  bis  accounts  as  treas- 
urer of  Garland  county,  and  that  his 
bondsmen  had  to  settle  that  shortage. 
It  is  true  that  the  witness  who  under- 
took to  name  the  office  referred  to  by 
appellant  was  not  positive  whether  the 
office  stated  was  that  of  county  clerk 
or  county  treasurer,  but  he  did  say 
that  it  was  one  office  or  the  other,  and 
the  proof  shows  that  appellee  had  held 
only  the  office  of  county  treasurer,  and 
had  never  held  the  office  of  county 
clerk." 

In  Cheadle  v.  Buell  (1883)  6  Ohio, 
67,  the  words  charged  were:  "He 
(the  plaintiff  meaning)  represented 
himself  to  Colonel  Stone,  of  Point 
Harmar,  to  be  a  man  by  the  name  of 
Seely,  whereby  he  obtained  of  said 
Stone  a  letter  containing  money,  which 
he  was  to  deliver  to  the  owner;  but 
instead  of  doing  so,  he  broke  open  the 
letter  and  used  the  money  himself." 
The  proof  was  that  defendant  said 
that  plaintiff  went  to  Colonel  Stone's, 
assumed  the  name  of  Seely,  and  by 
that  means  got  a  letter  to  Elliott,  with 
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|50  in  it;  broke  open  the  letter,  used 
the  money,  and  afterward  replaced  it. 
The  variance  was  held  not  to  be  ma- 
terial. 

A  contention  that  there  was  a  vari- 
ance between  the  pleading  and  proof, 
where  the  declaration  alleged  that  de- 
fendant charged  plaintiff  with  having 
stolen  two  turkeys  from  a  "butcher 
shop,"  while  the  proof  was  from  "a 
meat  market,"  has  been  said  to  be  too 
frivolous  to  need  comment.  Wiest  v. 
Layendyk  (1889)  73  Mich.  661,  41  N. 
W   839 

In  Hewitt  ▼.  Morley  (1896)  111 
Mich.  187,  69  N.  W.  246,  the -allegation 
was  that  defendant  said  "  'she  (plain- 
tiff meaning)  is  a  thief.'  'She  stole  $6 
from  my  hired  man.'  'She  stole  money 
from  my  children.'  'She  stole  money 
from  my  wife,' "  etc.  The  proof  showed 
that  defendant  said  "that  they  had 
missed  ^5  belonging  to  the  hired  man, 
and  |2  from  his  wife's  pocketbook,  and 
some  change  belonging  to  the  children, 
.  .  .  and  they  felt  confident  Ida 
[plaintiff]  had  taken  them."  The  var- 
riance  was  held  to  be  immaterial. 

Where  the  plaintiff  was  accused  of 
larceny  and  the  complaint  alleged  that ' 
defendant  said  of  her  that  "the  girl, 
that  hired  with  us  has  got  it,"  and' 
the  words  proved  were,  "the  girl  that . 
lived  with  us  has  got  it,"  the  variance 
was  held  to  be  immaterial.    Robinett 
V.  Ruby  (1869)  13  Md.  96. 

Where  the  specific  words  as  charged 
in  the  complaint  were,  "Mrs.  Fleet 
[plaintiff]  entered  my  houiib  and  stole  - 
some  of  my  jewelry,  and  still  has  it," 
and  nowhere  in  the  evidence  did  it  ap- ' 
pear  that  the  words  "entered,"  "went 
into,"  or  "was  in"  the  house  were  used, 
the  variance  was  held  to  be  sufficient 
to  prevent  a  recovery.  Fleet  ▼.  Tich- 
enor  (1909)  166  Cal.  848,'  34  L.R.A. 
(US.)  828,  104  Pac.  468,  wherein  it 
was  said:  "This  is  not  substantially 
proving  the  specific  words  alleged  to 
have  been  spoken  and  for  the  speaking 
of  which  plaintiff  claims  damages.  No 
case  cited  and  none  we  have  been  able 
to  find  go«s  to  the  extent  of  holding 
that  where  a  recovery  is  sought  for  the 
speaking  of  certain  specified  slander- 
ous words,  the  allegations  of  the  com- 
plaint are  sustained  by  proof  of  dif- 


ferent words  which  do  no  more  than 
establish  a  basis  for  an  inference  that 
the  defendant  intended  to  make 
against  the  plaintiff  a  charge  similar 
to  that  embodied  in  the  words  al- 
leged." 

8.  Charge  of  perjury. 

Where  a  suit  is  brought  for  de- 
famatory words  uttered  respecting  a 
party's  testimony  in  one  court,  it  is 
insufiicient  to  sustain  the  pleading,  to 
prove  that  the  words  were  spoken  in 
reference  to  a  different  oath,  or  an 
oath  administered  by  a  different  court. 
Phillips  v.  Beene  (1849)  16  Ala.  720. 

The  rule  of  insufficiency  of  proof  of 
equivalent  words  in  actions  for  de- 
famation was  applied  in  the  case  of 
Sanford  v.  Gaddis  (1863)  16  IlL  228, 
wherein  the  complaint  alleged  that  de- 
fendant said  of  pfaintiff,  in  reference 
to  testimony  given  by  him  as  a  witness 
in  a  judicial  proceeding,  "You  swore 
false."  The  proof  was,that  the  words 
were  used,  "You  have  sworn  false," 
which  was  held  to  be  a  variance.  The 
court  said:  "In  this  case,  the  words 
proved,  under  the  circumstances  of 
the  speaking,  had  the  same  meaning 
as  those  laid  in  the  declaration,  and 
.equally  imputed  the  crime  of  perjury. 
But  they  were  not  the  same  words. 
They  were  at  most  only  equivalent 
words.  They  were  not  in  themselves 
actionable.  There  was  a  clear  vari- 
ance between  the  words  laid  and  those 
proved." 

An  averment  in  a  declaration  of  a 
charge  that  the  plaintiff  wilfully  and 
corruptly  perjured  herself  in  an  ex- 
amination before  a  justice  of  the  peace 
is  not  sustained  by  proof  of  a  charge 
that  the  plaintiff  swore  to  two  falsities 
before  a  justice,  as  the  latter,  tech- 
nically speaking,  imputes  no  crime. 
Robertson  v.  Lea  (1827)  1  Stew.  (Ala.) 
141. 

In  Berry  t.  Dryden  (1842)  7  Mo. 
324,  the  charge  was  that  the  defend- 
ant said:  "He  (meaning  the  plaintiff) 
had  sworn  a  lie  in  Kentucky,  and  that 
it  was  in  him  for  be  had  sworn  what 
he  could  prove  to  be  a  point  blank  lie 
this  day  before  Squire  Davis,"  etc. 
The  proof  showed  that  the  words  used 
were:  "He  had  sworn  off  a  just  ac- 
count before  Squire  Davis,  and  that  he 
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would  or  could  prove  it  at  the  circuit 
.  court,  by  a  witness ;  that  he  had  been 
up  for  perjury  in  Kentucky  and  the 
record  would  show  it."  The  variance 
was  held  to  be  fatal. 

In  Pinkston  v.  Christerson  (1887) 
8  Ey.  L.  Rep.  789,  the  allegation  was 
that  plaintiff,  a  justice  of  the  peace, 
while  presiding  in  the  trial  of  an  ac- 
tion, "had  sold  out  to  Thomas  Brown 
on  the  bench."  The  proof  showed 
that  defendant  said  "that  he  could  not 
help  thinking  about  said  trial;  that 
they  had  acquitted  Tom  Brown;  that 
John  Christerson  (plaintiff),  had  sold 
out,  and  he  was  going  to  tell  him  so 
to  his  face."  It  was  held  that  the 
variance  was  not  material. 

In  Fox  V.  Vanderbeck  (1826)  6  Cow. 
(N.  Y.)  673,  the  words  alleged  to  have 
been  spoken  by  defendant  were  as  fol- 
lows: "You  are  perjured  and  I  will 
put  you  into  state  prison,"  and  "he 
has  sworn  false  and  perjured  himself, 
and  I  will  put  him  into  state  prison," 
and  also,  "he  swore  to  an  absolute 
falsehood,  and  he  perjured  himself." 
The  proof  showed  that  defendant  said 
that  he  thought  he  should  prosecute 
the  plaintiff  for  perjury.  The  justice  . 
before  whom  the  plaintiff  testified  as 
a  witness  stated  that  defendant  called 
on  him  for  his  minutes  and  said  he 
wanted  them  to  go  to  some  lawyer, 
to  prosecute  the  plaintiff.  The  vari- 
ance was  held  to  be  fatal. 

4.  Miscellaneotie  charges. 

In  Birch  v.  Benton  (1857)  26  Mo. 
158,  the  words  alleged  were  that  the 
defendant  said  of  the  plaintiff  that  "he 
has  whipped  his  wife ;  he  has  whipped 
her  again  since  he  denied  it  at  Liber- 
ty; he  knocked  out  three  of  her  teeth; 
she  had  to  fly  to  a  neighbor's  house, 
where  she  exhibited  the  blood  or 
marks  of  his  violence.  He  whipped 
his  wife  until  the  blood  ran  down  to 
her  heels  ...  all  for  keeping  his 
own  negro  wench."  The  proof  by  one 
witness  was,  that  defendant  said  of 
plaintiff  that  he  was  "a  man  who  had 
whipped  his  wife  and  caused  her  to 
fly  to  a  neighbor's  house  with  the 
marks  of  violence  upon  her;  that  his 
wife  was  a  decent  and  intelligent  lady 
and  that  the  cause  of  the  difficulty  was 
on    account   of   Birch   preferring   to 


sleep  with  a  d — d  old  negro  wench  to 
his  own  wife."  Another  witness  tes- 
tified that  defendant  "very  bitterly 
denounced  Colonel  Birch  as  the'  man 
who  had  whipped  his  wife  for  the 
accommodation  of  a  negro  woman; 
and  said  that  he  would  not  speak  in 
the  courthouse  with  him  or  notice  hhn 
in  any  manner,"  etc.  The  varianee 
was  held  to  be  fatal  to  a  recovery. 

In  Haub  v.  Friermuth  (1906)  1  CaL 
App.  656,  82  Pac.  571,  it  was  alleged 
that  the  defendant  said  of  the  pli^a- 
tiff:  "I  have  a  man  to  prove  that 
George  Haub  struck  Richard  Schwartz 
in  front  of  his  place  of  business ;  that 
he  had  two  witnesses  who  tracked  the 
blood  stains  from  Haub's  shop  to  the 
place  where  Schwartz  fell  uncon- 
scious, and  that  he  had  proof  that 
Haub  was  guilty  of  the  murder  of 
Schwartz."  The  proof  showed  that  the 
defendant  said  to  one  witness,  "Mr. 
Haub  might  have  killed  him  anyhow ;" 
to  another  witness,  "If  you  will  follow 
up  Haub  pretty  close  you  will  find  that 
this  man's  death  came  that  way,"  and 
"he  might  have  something  to  do  with 
it."  It  was  held  to  be  not  only  a  ease 
of  variance,  but  a  failure  of  proof. 

The  charge  that  "he  [plaintiff]  had 
to  leave  Indiana  for  burning  a  barn" 
is  not  sustained  by  proof  that  defend- 
ant said,  "I  think  my  character  is 
about  as  good  as  Bundy's  [plaintiff]. 
I  hadn't  to  leave  Indiana  for  burning  a 
barn."  Bundy  v.  Hart  (1870)  46  Mo. 
460,  2  Am.  Rep.  625. 

In  Merrfll  v.  Peaslee  (1845)  17  N.  H. 
640,  the  words  charged  were:  "What 
will  Merrill  do  next?  Kimball  has  had 
his  barn  burned,  and  Holt  will  have 
his  burnt  within  a  fortnight  We  have 
persons  about  here  bad  enough  to  do 
this."  The  words  proved  were :  "What 
do  you  suppose  Merrill  will  do  next? 
I  suppose  you  have  heard  that  Kimball 
has  had  his  barn  burnt.  Hoit  will 
have  his  burnt  in  a  fortnight."  It  was 
held  that  there  was  not  a  material 
variance. 

An  allegation  that  the  defendaat 
spoke  of  and  concerning  the  plaintiff^ 
the  words  "that  he  [plaintiff]  forged 
that  deed"  is  not  supported  by  proof 
that  it  was  the  impression  of  the  wit- 
ness that  the  defendant  "made  the  pe- 
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mark  that  it  was  a  forgery."  Gonran 
V.  Fenn  (1911)  169  Mo.  App.  664,  140 
S.  W.  82. 

Where  the  averment  was  that  the  de- 
fendant impated  to  the  plaintiff  "stiiB- 
management  or  ignorance,"  proof  that 
the  words  were  "ignorance  or  inatten- 
tion" was  held  to  constitute  a  material 
variance.  Brooks  v.  Blanshard  (1833) 
1  Cromp.  &  M.  779,  149  Eng.  Reprint, 
613,  8  Tyrw.  844,  2  L.  J.  Exch.  N.  S. 
275. 

JTF.  Omission  of  tvorda, 

a,  Bule  stated. 

The  failure  on  the  part  of  the  plain- 
tiff to  prove  all  the  words  alleged  in 
his  pleading  does  not  constitute  a  ma- 
terial variance  unless  it  takes  all  of 
them  to  constitute  the  cause  of  action. 

United  States. — ^Broughton  v.  Mc- 
Grew  (1889)  5  L.RJ^.  406,  39  Fed.  672; 
Massee  v.  Williams  (1913)  124  C.  C.  A. 
624,  207  Fed.  222. 

Alabama. — Chandler  v.  Holloway 
(1836)  4  Port.  17;  Easley  v.  Moss 
(1846)  9  Ala.  266;  Scott  v.  McKinnish 
(1849)  16  Ala.  662;  Penry  v.  Dozier 
(1909)  161  Ala.  292,  49  So.  909. 

Arkansas. — Laster  v.  Bragg  (1918) 
107  Ark.  74,  158  S.  W.  116;  Waters 
T.  Moore   (1916)   122  Ark.  260. 

California.  —  Fleet  v.  Tichenor 
(1909)  156  Cal.  848,  84  LJR.A.(N.S.) 
323, 104  Pac.  458. 

Connecticut.  —  Nichols  t.  Hayes 
(1839)  18  Conn.  155. 

Ulinois.  —  Patterson  v.  Edwards 
(1845)  7  111.  720;  Sanford  v.  Gaddis 
(1853)  15  111.  229;  Wilbom  v.  Odell 
(1862)  29  111.  456;  Harbison  v.  Shook 

(1866)  41  HI.  141;  Baker  v.  Young 

(1867)  44  111.  42,  92  Am.  Dec.  149; 
Schmisseur  v.  Kreilich  (1879)  92  111. 
347;  Ransom  v.  McCurley  (1892)  140 
ni.  626,  81  N.  E.  119,  affirming  (1890) 
38  UI.  App.  828;  Albin  v.  Parks  (1878) 
2  m.  App.  576;  Sword  v.  Martin 
(1887)  28  111.  App.  304;  Richards  v. 
Baamgart  (1894)  66  111.  App.  422;  Jack 
v.  Kness  (1901)  96  111.  App.  886;  Scho- 
field  V.  Baldwin  (1902)  102  111.  App. 
560;  Ketchum  v.  Gilmer  (1904)  115 
IlL  App.  847;  Comer  v.  McDonnell 
(1904)  117  111.  App.  450;  Newstedt  v. 
Meyer  (1910)  166  111.  App.  560. 

Indiana.— Wheeler  v.  Robb  (1824) 


1  Blackf.  330,  12  Am.  Dec.  245;  Creel- 
man  v.  Marks  (1844)  7  Blackf.  281; 
Iseley  v.  Lovejoy  (1847)  8  Blackf.  462; 
Tucker  v.  Call  (1878)  46  Ind.  31;  Mc- 
Callister  v.  Mount  (1881)  78  Ind.  659. 

Kentacky.— Mooris  v.  Curtis  (1898) 
20  Ky.  L.  Rep.  56,  45  S.  W.  86;  Nichol- 
son v.  Dunn  (1899)  21  Ky.  L.  Rep.  643, 
52  S.  W.  985;  Tharp  v.  Nolan  (1905) 
119  Ky.  870,  84  S.  W.  1168;  Renaker  v. 
Gregg  (1912)  147  Ky.  368,  144  S.  W. 
89. 

Missouri. — Cooper  v.  Marlow  (1882) 
8  Mo.  188;  Berry  v.  Dryden  (1842)  7 
Mo.  824;  Birch  v.  Benton  (1868)  26 
Mo.  158;  Coghill  v.  Chandler  (1862) 
88  Mo.  115;  Pennington  v.  Weeks 
(1870)  46  Mo.  217 ;  Lewis  v.  McDanlel 
(1884)  82  Mo.  577;  Mix  v.  McCoy 
(1886)  22  Mo.  App.  488;  Casey  v.  Au- 
buchon  (1887)  25  Mo.  App.  91;  Bald- 
win V.  Fries  (1891)  46  Mo.  App.  288; 
Unterberger  v.  Scharff  (1892)  61  Mo. 
App.  102;  Hauser  v.  Steiger  (1909)  187 
Mo.  App.  560,  119  S.  W.  52;  Kunz  v. 
Hartwig  (1910)  151  Mo.  App.  94,  181 
S.  W.  721;  Parsons  v.  Henry  (1914) 
177  Mo.  App.  829,  164  S.  W.  241. 

New  York.  —  Nestle  v.  Van  Slyck 
(1842)  2  Hill,  282;  Loomis  v.  Swick 
(1829)  8  Wend.  206;  Purple  v.  Horton 
(1834)  18  Wend.  9,  27  Am.  Dec.  167; 
Lewis  v.  Few  (1809)  5  Johns.  1 ;  South- 
wick  v.  Stevens  (1813)  10  Johns.  443. 

North  Carolina. — James  v.  Clarke 
(1841)  23  N.  C.  (1  Ired.  L.)  397. 

Pennsylvania.  —  Foster  v.  Small 
(1838)  3  Whart.  188;  Smith  v.  Stewart 
(1847)  5  Pa.  372 ;  Boyajian  v.  Ghanian 
(1915)  60  Pa.  Super.  Ct.  614. 

South  Carolina.  —  Poppenheim  v. 
Wilkes  (1846)  1  Strobh.  L.  275;  Mor- 
gan T.  Livingston  (1845)  2  Rich.  L. 
573. 

Tennessee.  —  Hancock  v.  Stephens 
(1850)  11  Humph.  507;  Cohen  v.  Pin- 
son  (1910)  1  Tenn.  C.  C.  A.  93;  Beaa- 
ley  V.  Hills  (1910)  1  Tenn.  C.  C.  A. 
285;  Roberts  v.  Lamb  (1894)  93  Tenn. 
343,  27  S.  W.  668. 

Texas.— Humbard  v.  State  (1886)  21 
Tex.  App.  200. 

Vermont.— Smith  v.  Hollister  (1860) 
82  Vt.  696;  Smith  v.  Moore  (1902)  74 
Vt.  81,  62  Ati.  820. 

England.— Rainy  v.  Bravo  (1872) 
L.  R.  4  P.  C.  (Eng.)  287,  27  L.  T.  N.  S. 
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249,  20  Week.  Rep.  873;  Orpwood  v. 
Barkes  (1827)  4  Bing.  261,  180  Eng. 
Reprint,  767,  5  L.  J,  C.  P.  167,  12  J.  B. 
Moore,  492,  29  Revised  Rep.  659. 

Canada.  —  Reilander  v.  Bengert 
(1908)  1  Sask.  L.  R.  259;  Rutledge  t. 
Astell  (1908)  1  Sask.  L.  R.  S89;  Mars- 
den  V.  Henderson  (186S)  22  U.  C.  Q.  B. 
585. 

"All  the  words  need  not  be  proved. 
Some  of  them  may  be  omitted  provided 
those  proved  are  those  containing  the 
poison  to  the  character  and  constitute 
the  precise  charge  of  the  slander 
averred."  Hauser  v.  Steiger  (1909) 
187  Mo.  App.  560,  119  S.  W.  52. 

All  the  words  charged  need  not  be 
proved  either  substantially  or  at  all. 
It  is  sufficient  to  prove  the  identical 
words  which  of  themselves  constitute 
the  slanderous  imputation.  Penning- 
ton V.  Meeks  (1870)  46  Mo.  217. 

It  is  not  necessary  to  prove  the 
whole  of  a  continuous  sentence  as  al- 
leged, provided  the  -meaning  of  the 
words  proved  is  not  varied  by  the 
omission  of  others.  Schmisseur  v. 
Kreilich  (1879)  92  111.  347. 

The  ancient  rule  that,  in  actions  for 
defamation,  all  the  precise  words  al- 
leged must  be  proved,  has  been  some- 
what'relaxed.  It  is  now  and  long  has 
been  the  generally  accepted  rule  that, 
where  the  defendant  is  charged  with 
the  speaking  of  certain  specified  slan- 
derous words,  it  is  sufficient  to  prove 
the  substance  of  the  precise  words  al- 
leged ;  but  by  this  is  meant,  according 
to  the  overwhelming  weight  of  author- 
ity, not  that  it  is  sufficient  to  show  the 
speaking  of  other  words  which  would 
produce  an  impression  similar  to  that 
which  the  words  alleged  would  pro- 
duce, but  that  the  words  alleged  in  the 
declaration,  or  enough  of  them  to 
amount  to  a  charge  of  the  particular 
offense  alleged  to  have  been  imputed, 
must  be  substantially  proved.  In  oth- 
er words,  so  many  of  the  words  al- 
leged in  the  declaration  "as  constitute 
the  sting  of  the  charge,"  or  as  contain 
"the  poison  to  the  character,  and  con- 
stitute the  precise  charge  of  slan- 
der averred,"  must  be  substantially 
proved.  Fleet  v.  Tichenor  (1909)  156 
Cal.  348,  84  LJRJ^.(N.S.)  828, 104  Pac. 
468. 


In  a  conversation  in  which  a  person 
is  slandered,  a  great  deal  may  be  said 
which  does  not  vary  the  meaning  of 
the  offensive  words,  and  therefore  a 
variance  between  the  declaration  and 
proof  as  to  the  part  of  a  statement 
which  does  not  affect  the  sense  will  be 
Immaterial;  but  the  words  that  con- 
tain the  poison  to  the  character  and 
impute  the  crime  must  be  proved  as 
laid;  "and  this  seems  to  be  what  is 
meant  by  the  cases  when  they  say  that 
the  words  proved  must  substantially 
correspond  with  those  charged." 
Birch  V.  Benton  (1858)  26  Mo.  153. 

In  an  action  for  defamation,  while 
the  plaintiff  will  not  be  permitted  to 
prove  the  substance  of  the  words  al- 
leged, and  is  required  ta  prove  the 
precise  words  charged  to  have  been 
spoken,  it  is  not  essential  that  he 
should  prove  all  of  them,  if  what  he 
does  prove  are  in  themselves  slander- 
ous. Scott  V.  McKinnish  (1849)  15 
Ala.  662. 

It  was  said  in  Rutledge  v.  Astell 
(1908)  1  Sask.  L.  R.  389:  "It  will  be 
observed  that  the  alleged  slanderous 
words  testified  to  by  the  witnesses  are 
not  exactly  the  words  charged  in  the 
statement  of  claim.  This,  however, 
is  not  necessary.  .  .  .  It  is  not  nec- 
essary to  prove  all  the  words  alleged, 
if  enough  has  been  proved  to  establish 
that  an  offense  of  the  character  al- 
leged in  the  statement  of  claim  was 
imputed  by  the  words." 

See  to  the  same  effect,  Reilander  v. 
Bengert  (1908)  1  Sask.  L.  R.  259. 

5.  lUuatraUotu, 
1.  Charge  of  tnunoraUty  or  wtM^aaNttf. 

The  charge  that  defendant  said  of 
plaintiff:  "She  is  a  whore" — "she  is 
a  regular  whore,"  is  sustained  by 
proof  of  the  words  she  "is  a  common 
whore"  by  one  witness,  and  that  she 
"is  a  regular  whore"  by  another  wit- 
ness. Ketchum  v.  Gilmer  (1904)  115 
m.  App.  347,  wherein  the  court  said: 
"We  regard  the  law  as  clear  that  if 
the  evidence  showed  defendant  said 
plaintiff  was  a  whore,  this  was  suffi- 
cient to  authorize  a  recovery,  whether 
it  was  qualified  by  the  word  "regular" 
or  "common,"  or  qualified  at  all.  .  .  . 
Where  all  the  words  alleged  consti- 
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tote  one  entire  charge,  they  must  all 
be  proved;  but  it  is  not  necessary  to 
prove  the  whole  of  a  continuous  sen- 
tence as  alleged,  provided  the  meaning 
of  the  words  proved  ia  not  varied  by 
the  omission  of  others." 

An  objection  by  the  defendant  on 
the  ground  of  variance  is  untenable 
where  the  words  charged  were,  "They 
go  along  on  the  sidewalk  by  our  house 
and  try  to  get  Otho  after  them,"  and 
the  words  proved  were:  "They  go 
along  the  sidewalk  by  our  house  and 
try  to  get  Otho  to  go  after  them." 
Richards  v.  Baumgart  (1894)  56  111. 
App.  422.  And.in  the  same  case  it  was 
held  that  there  was  no  variance  be- 
tween the  words,  "I  have  seen  enough 
of  what  is  going  on  in  that  house," 
and  "I  have  seen  enough  going  on 
in  that  house."  The  court  said: 
"In  one  case  the  witness  added  the 
words  to  go,'  which  were  not  found 
in  the  declaration,  but  they  did .  not 
alter  the  sense  of  the  words  charged, 
and  in  such  a  case  the  fact  that  fewer 
words  were  charged  than  spoken  did 
not  constitute  a  variance.  ...  In 
the  other  case,  the  witness  omitted 
the  words  'of  what  is,'  which  were  con- 
tained in  the  declaration,  but  there  is 
no  mle  which  requires  a  plaintiff  to 
prove  all  the  words  alleged,  if  enough 
of  such  words  are  proved  to  consti- 
tute the  charge.  Torts  are  divisible, 
and  in  slander,  a  plaintiff  may  prove 
a  part  of  his  charge  and  recover,  if 
there  be  enough  proved  to  constitute 
the  slander.  .  .  .  The  words  of  the 
witness  were  the  same  as  were  charged 
in  the  declaration,  and  the  omitted 
words  did  not  change-the  meaning,  in- 
asmach  as  to  see  anything  going  on  in 
a  house  ia  to  see  what  is  going  on 
there." 

In  Boyajian  ▼.  Ohanian  (1916)  60 
Pa.  Super.  Ct.  614,  the  averment  was 
that  the  defendant  charged  the  plain- 
tiff with  adulterous  conduct,  having 
^d  in  effect  that  plaintiff  had  "con- 
nection'* with  a  man  who  was  not  her 
ksband.  It  was  held  that  this  was 
supported  by  proof  of  the  words,  with 
the  variation  that  plaintiff  "has  done 
it"  or  had  "free  lunch." 

In  Nicliolson  ▼.  Dunn  (1899)  21  Ky. 
I^  Rep.  643,  62  S.  W.  935,  the 
2  A.L.B.— 26. 


charge  that  the  defendant  said  of 
the  plaintiff,  "I  heard  that  Minnie 
Nicholson  had  a  girl  and  boy,"  was 
held  to  be  supported  by  proof  of  the 
words  with  the  name  omitted.  The 
court  said:  "The  rule  that  words 
must  be  proven  substantially  as  laid 
relates  to  the  slanderous  words  alone, 
and  has  no  reference  to  the  words 
which  are  used  merely  to  designate 
the  person  of  whom  the  slander  is  ut- 
tered." 

But  see  Sword  v.  Martin  (1887)  23 
HL  App.  804,  wherein  an  averment 
that  "John  Binning  knocked  up 
Charles  Martin's  daughter  (meaning 
plaintiff);  she  (plaintiff)  has  gone 
down  below,  to  her  grandmother's,  to 
have  a  young  one,"  was  held  not  to  be 
sustained  by  proof  that  the  defendant 
said  that  "Johnnie  Binning  knocked 
up  Charles  Martin's  girl,"  the  court 
saying  that  there  was  nothing  in  the 
declaration  to  indicate  that  the  words 
proved  referred  to  the  plaintiff. 

S.  Charge  of  theft  or  larceny. 
In  Orpwood  v.  Barkes  (1827)  4  Bing. 
261,  130  Eng.  Reprint,  767,  it  was 
charged  that  the  defendant  said  of  the 
plaintiff  to  a  third  person  from  whom 
the  plaintiff  sought  credit,  "Ware 
hawk !  you  must  take  care  of  yourself 
there;  mind  what  you  are  about," 
meaning  that  the  plaintiff  was  in  in- 
digent circumstances,  and  incapable 
of  paying  his  just  debts.  The  words 
proved  were,  that  the  defendant  said 
"Ware  hawk!  mind  what  you  are 
about."  The  variance  was  held  not  to 
be  material;  the  court  saying,  per 
Best,  Ch.  J.:  "As  I  understand  the 
rule,  it  is  not  necessary  to  prove  all 
the  words  laid  in  the  declaration,  pro- 
vided enough  be  proved  to  sustain  an 
action  for  slander.  And  enough  has 
beoi  proved  in  the  present  case. 
'Ware  hawk,'  under  the  circumstances 
in  which  it  was  spoken,  is  equivalent 
to  'Beware  of  a  sharper;'  and  by  the 
expression,  'mind  what  you  are  about,' 
the  defendant  clearly  intended  to  in- 
jure the  plaintiff's  credit.  If  the 
words,  take  care  of  yourself,'  had  been 
necessary  to  render  the  rest  intelligi- 
ble, undoubtedly  they  ought  to  have 
been  proved,  but  I  am  of  the  opinion 
they  were  by  no  means  necessary." 
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An  allegation  of  the  words,  "He 
stole  $200  from  me  when  I  was  drunk," 
is  supported  by  proof  which  showed 
that  the  same  words  were  used,  except 
the  words,  "when  I  was  drunk."  Grot- 
ty V,  Morrissey  (1866)  40  111.  477. 

Proof  that  the  defendant  said  that 
the  plaintiff  stole  part  of  the  money 
he  collected  In  the  Catholic  church  is 
a  material  variance  from  an  allegation 
in  the  pleading  that  he  stole  a  part  of 
the  money  he  collected  in  the  Catholic 
church  in  Seneca.    Ibid. 

Ili  Casey  v.  Aubuchon  (1887)  26 
Mo.'App.  91,  the  allegation  was  of  the 
speaking  of  the  following  words: 
"Casey  stole  $5  out  of  the  drawer" — 
"Casey  stole  $5  out  of  my  drawer" — 
"Casey  has  done  me  a  dirty  trick;  I 
left  him  in  my  store,  and  when  I  came 
back  the  drawer  was  short  $5."  The 
proof  showed  the  speaking  of  the 
words,  except  the  sentence,  "Casey 
stole  $5  out  of  the  drawer."  The  vari- 
ance was  held  to  be  immaterial. 

A  charge  of  speaking  the  words, 
"He  stole  a  large  amount  of  money," 
is  supported  by  proof  of  the  words, 
"He  stole  money."  Sanford  v.  Gaddis 
(1853)  16  ni.  229. 

An  allegation  in  substance  that  de- 
fendant said  of  plaintiff  that  he  killed 
defendant's  hogs,  that  he  could  prove 
it,  and  that  he  (plaintiff)  was  the  big- 
gest thief  on  the  creek,  which  he  could 
prove  by  one  Mitchell  and  his  boys, 
has  been  held  to.  be  sustained  by  proof 
of  the  identical  words,  with  the  excep- 
tion of  the  words,  "that  he  could  prove 
it  by  Mitchell  and  his  boys,"  which, 
the  court  said,  "may  be  treated  as 
superfluous."  Lewis  v.  McDaniel 
(1884)  82  Mo.  577. 

The  averment  of  the  speaking  of  the 
words,  "You  stole  my  peas  and  I  can 
prove  it  by  John  Hodges,"  is  sustained 
by  a  proof  of  the  words,  "You  stole 
my  peas,"  without  the  additional 
words.  James  v.  Clarke  (1841)  23  N. 
C.  (1  Ired.  L.)  397. 

There  is  no  variance  between  the 
words  pleaded,  "I  believe  that  you 
stole  the  knife,"  "You  stole  the  knife 
and  that  is  the  way  to  tell  it,"  and 
proof  of  the  words,  "1  have  said  you 
stole  the  knife,  and  still  say  it."    Ise- 


ley  V.  Lovejoy  (1847)  8  Blackf.  (Ind.) 
462. 

Allegations  that  the  defendant  said 
of  the  plaintiff  that  "he  is  a  thief," 
and  in  another  count  that  "he  is  a 
thief  and  had  stolen  a  chicken,"  are 
supported  by  proof  of  either  state- 
ment, and  failure  to  prove  the  making 
of  both  statements  is  not  a  variance. 
Penry  v.  Dozier  (1909)  161  Ala.  292, 
49  So.  909. 

In  an  action  for  slander  for  accus- 
ing the  plaintiff  of  having  stolen  a 
check,  a  pleading  alleging  words  stat- 
ing that  the  check  was  drawn  by  a 
certain  person  is  sustained  by  proof 
of  words  not  naming  the  maker  of  the 
check.  Zentzshel  v.  Richie  (1908)  33 
Ky.  L.  Rep.  657,  110  S.  W.  832. 

In  Hancock  v.  Stephens  (1850)  11 
Humph.  (Tenn.)  507,  it  was  charged 
that  the  defendant  said:  "He  (plain- 
tiff) has  been  killing  and  taking  my 
bottom  hogs  for  two  or  three  years, 
and  he  has  marked  my  hogs  in  his 
mark  and  I  have  them  at  home  in  my 
pen ;  and  he  is  the  damndest  hog  rogue 
in  the  country ;  that  it  was  not  the  first 
time  he  had  stolen  hogs."  These 
words  were  proved  except  the  last 
clause,  "it  was  not  the  first  time  he 
had  stolen  hogs."  The  variance  was 
held  to  be  immaterial. 

In  Laster  v.  Bragg  (1913)  107  ArL 
74,  153  S.  W.  1116,  the  allegation  in 
the  complaint  was  that  the  defendant 
said  of  the  plaintiff  "that  he  is  the 
danindest  thi6f  in  the  country,  and  we 
are  going  to  make  an  example  of  him." 
The  proof  was  that  the  words  used  by 
the  defendant  were  "that  he  was  a 
damn  thief,  and  that  he  (defendant) 
would  lose  the  rent  to  prosecute  him." 
In  concluding  that  the  variance  was 
immaterial  it  was  said :  "The  plaintiff 
need  not  prove  all  the  words  laid,  but 
he  must  prove  enough  of  them  to  sus- 
tain the  action.  It  is  sufficient  if  the 
gravamen  of  the  charge  as  laid  is 
proved,  and  unless  the  additional 
words  qualify  the  meaning  of  those 
proved  so  as  to  render  the  words 
proved  not  actionable,  the  proof  is 
sufficient.  It  is  necessary  for  the 
plaintiff  to  prove  some  of  the  words 
precisely  as  charged,  but  not  all  of 
them,  if  those  proved  are  in  them- 
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selves  slanderous;  but  he  will  not  be 
permitted  to  prove  the  substance  of 
them  in  lieu  of  the  precise  words.* 
Thus  it  will  be  seen  the  rule  is,  while 
it  ia  not  suflicient  to  prove  words  of 
a  similar  import  merely,  and  it  must 
be  proved  that  the  defendant  used  sub- 
stantially the  same  words  as  charged, 
jet  a  variance  in  the  mere  form  of  ex- 
pression is  not  material.  The  word 
thier  is  the  actionable  one  in  the 
present  case  because,  unexplained,  it 
amounts  to  a  charge  that  the  plaintiff 
had  been  guilty  of  larceny,  which  is 
an  infamous  crime.  Gaines  v.  Belding 
(1892)  56  AriL  100,  19  S.  W.  236. 
Hence,  it  will  be  seen  that  while  the 
exact  words  charged  in  the  complaint 
were  not  proved,  the  words  proved  are 
substantially  proved  as  laid.  Both  the 
words  charged  and  the  words  proved 
impute  the  crime  of  larceny.  Hie 
meaning  of  the  rule  above  announced 
seems  to  be  that  if  the  words  charged 
to  have  been  spoken  are  proved,  but 
with  the  omission  or  addition  of  words 
not  at  all  varying  or  affecting  their 
sense,  the  variance  will  not  be  regard- 
ed as  material.  While  it  is  not  neces- 
sary under  the  rule  to  prove  as  laid, 
all  the  words  which  are  alleged  to 
have  been  spoken  by  the  defendant, 
yet  so  much  of  them  must  be  proved 
as  is  sufficient  to  sustain  the  cause  of 
action.  As  we  have  already  seen,  the 
actionable  word  in  the  instant  case 
is  the  word  thief,'  because  it  imputes 
the  crime  of  larceny.  The  words  ac- 
companying it  were  merely  descrip- 
tive, and  in  the  application  of  the  rule 
to  the  facts  of  this  case  we  conclude 
that  the  slander  proved  substantially 
corresponded  with  the  allegation  of  the 
complaint,  and  there  was  no  variance." 

In  Hume  v.  Arrasmith  (1808)  1 
Bibb  (Ky.)  165,  4  Am.  Dec.  626,  the 
words  charged  were,  "John  Hume 
(plaintiff)  stole  com  and  I  can  prove 
it,"  etc.  The  proof  was  that  the  de- 
fendant had  said  that  the  plaintiff 
"had  stolen  com  and  he  (defendant) 
coold  prove  it"  It  was  held  that  the 
variance  between  the  allegation  and 
proof  was  immaterial. 

It  was  held  in  Kuhlman  v.  Eiefer 
(1909)  147  m.  App.  162,  that  a  vari- 
ance between   an   allegation   of  the 


words :  "He  is  using  the  church  money 
in  building  his  houses,"  and  proof  of 
the  words:  Father  Kuhlman  was 
building  houses  with  the  church's 
money,"  was  fatal  to  a  recovery. 

Proof  that  the  defendant  said  of  the 
plaintiff  that  "he  is  a  thief"  sustains 
an  allegation  in  the  pleading  that  the 
words  were,  "He  is  a  bold  thief."  Cog- 
hill  V.  Chandler  (1862)  33  Mo.  115. 

8,  Miscellaneous  charges. 

In  Foster  v.  Small  (1838)  3  Whart. 
Pa.  138,  the  words  alleged  were:  "He 
is  not  a  physician,  but  a  twopenny 
bleeder."  Those  proved  by  one  wit- 
ness were:  "If  Dr.  Foster  is  a  two- 
penny physician,  I  am  none;  I  am  a 
regular  graduate  and  no  quack."  An- 
other witness  testified  that  defendant 
said :  "Dr.  Foster  is  no  regular  bred 
physician ;  he  has  no  -diploma ;  he  kills 
his  patients  and  bleeds  them  to  death." 
The  variance  was  held  to  be  material. 

A  charge  that  defendant  in  effect 
said  of  plaintiff,  a  physician,  that  he 
had  introduced  the  disease  of  smallpox 
into  the  town  with  a  view  to  his  own 
emolument,  and  also  had  destroyed 
the  life  of  defendant's  brother  by  hav- 
ing intentionally  exposed  him  to  that 
disease,  has  been  held  to  be  supported 
by  proof  of  the  first  charge,  though 
the  second  was  not  proved.  Pur- 
ple V.  Horton  (1884)  18  Wend.  (N.  Y.) 
9,  27  Am.  Dec.  167. 

In  Rutledge  v.  Astell  (1908)  1  Sasic 
L.  R.  389,  the  charge  that  defendant 
published  of  the  plaintiff  the  following 
words:  "Don't- buy  any  horses  from 
that  man ;  his  horses  are  drugged  and 
when  you  have  them  awhile  they  go 
down.  ...  I  wouldn't  have  any- 
thing to  do  with  his  horses ;  they  are 
drugged;  there  is  antimony  in  the 
drugs  and  it  swells  them,  but  when 
you  work  them  they  go  down."  The 
words  proved  were:  "He  drugged  his 
horses,  and  when  they  were  fed  as  an 
ordinary  horse,  they  would  go  down. 
He  would  have  nothing  to  do  with  his 
(plaintiff's)  horses,  that  his  horses 
were  drugged,  that  they  were  blown 
up  with  antimony,  and  would  all  go  to 
pieces;  that  he  knew  the  mare  and 
that  she  had  been  returned  several 
times."  The  variance  was  held  not  t(» 
be  material. 


Digitized  by  VjOOQIC 


388 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


In  Smith  v.  Stewart  (1847)  5  Pa. 
-S72,  it  was  allesred  that  the  defendant 
gaid:  "That  man  (plaintiff)  was  in 
the  penitentiary  in  Ohio,  and  I  can 
prove  it" — "He  is  a  convict  and  I  can 
prove  it."  The  proof  was  of  the  words 
with  the  exception  of  "I  can  prove  it." 
The  variance  was  held  to  be  immate- 
rial. 

In  Nichols  v.  Hajres  (1839)  13  Ck>nii. 
156,  the  words  alleged  to  have  been 
spoken  of  plaintiff  were:  "He  has 
been  guilty  of  forger3r" — ^"He  has 
forged  a  receipt" — "He  has  altered  a 
receipt."  The  proof  was  of  the  words 
excepting  the  last  sentence,  "He  has 
altered  a  receipt."  It  was  held  that 
there  was  no  material  variance. 

In  Creelman  v.  Marks  (1844)  7 
Blackf.  (bid.)  281,  an  instruction  that 
"a  charge  that  Marks  had  signed  my 
name  to  a  note  w'ithout  my  leave,  and 
I  call  that  forgery,"  is  substantially  the 
same  as  the  charge,  "Marks  has  com- 
mitted forgery,"  was  held  to  be  erro- 
neous, since  the  jury  would  under- 
stand from  that  instruction  that  the 
last-named  words  would  be  proved  by 
evidence  of  {he  speaking  of  the  first 
above  named,  which  is  not  the  law. 

There  is  no  variance  between  the 
pleading  alleging  that  the  defendant 
said :  "Old  Dykeman  Shook  did  wicked- 
ly, wilfully,  corruptly  swear  falsely," 
etc.,  and  proof  showing  that  the  lan- 
guage used  was,  "Old  man  Shook," 
etc.,  without  giving  his  Christian 
name.    Harbison  v.  Shook  (1866)  41 

m.  141. 

F.  Addition  of  words, 
a.  Oeneral  rule. 

Proof  of  words  in  addition  to  those 
charged  in  a  complaint  for  slander  is 
not  regarded  as  producing  a  material 
variance  unless  such  words  are  in 
some  way  repugnant  to  or  change  the 
sense  or  effect  of  the  words  pleaded. 
Robinett  v.  McDonald  (1884)  65  Cal. 
611,  4  Pac.  651;  Williams  v.  Miner 
(1847)  18  Crain.  464;  Brown  v.  Hanson 
(1876)  58  6a.  682;  Sanford  v.  Gaddis 
(1858)  15  111.  229;  Baker  v.  Young 
(1867)  44  m.  42,  92  Am.  Dec.  149;  Al- 
bin  V.  Parks  (1878)  2  III.  App.  576; 
M'Coombs  V.  Tuttle  (1840)  5  Blackf. 
<Ind.)  431;  Brown  v.  Barnes  (1878)  39 


Bfich.  211,  83  Am.  Rep.  875;  Cooper  v. 
Marlow  (1832)  3  Mo.  188;  Birch  v. 
Benton  (1858)  26  Mo.  163;  Baldwin  v. 
Fries  (1891)  46  Mo.  App.  288;  Schmidt 
V.  Bauer  (1896)  60  Mo.  App.  212 ;  Noen- 
inger  v.  Vogt  (1886)  88  Mo.  689;  Mer- 
rill V.  Peaslee  (1846)  17  N.  H.  640; 
Edgerley  v.  Swain  (1855)  82  N.  H. 
478;  Smith  v.  Stewart  (1847)  6  Pa. 
372;  Poppenheim  v.  Wilkes  (1846)  1 
Strobh.  L.  (S.  C)  276;  McArthur  v. 
State  (1900)  41  Tex.  Grim.  Rep.  635, 
67  S.  W.  847;  Patterson  v.  Frazer 
(1906)  100  Tex.  103,  94  S.  W.  324, 
reversing  (1906)  —  Tex.  Civ.  App.  — , 
93  S.  W.  146. 

"It  is  sufScient  to  prove  the  sub- 
stance of  the  words  laid ;  but  the  sense 
as  well  as  the  manner  of  speaking 
them  must  be  the  same  as  averred,  and 
when  actionable  words  are  laid  and 
proved,  it  will  be  no  variance  to  prove 
more  words  than  laid,  provided  the 
whole  context '  of  t^e  words  proved, 
considered  together,  agrees  in  sense 
with  the  words  alleged."  Cooper  v. 
Marlow  (1832)  3  Mo.  188. 

Where  the  proof  essentially  corre- 
sponds, and  in  some  particulars  almost 
literally  agrees,  with  the  pleading,  the 
fact  that  the  testimony  is  more  ampli- 
fied than  the  pleadings  will  not  be  re- 
garded as  a  material  variance.  Wil- 
liams T.  Miner  (1847)  18  Conn.  464. 

Where  additional  words  are  proved 
to  have  been  spoken  which  vary  the 
effect  of  the  defamatory  charge,  the 
variance  will  be  fatal  notwithstanding 
the  fact  that  the  exact  words  alleged 
in  the  pleading  are  proved.  Edgerley 
V.  Swain  (1866)  32  N.  H.  478,  where- 
in the  charge  alleged  that  the  defend- 
ant said  to  the  plaintiff  in  the  pres- 
ence of  others,  "You  have  had  old  John 
Tilton  up  here  on  top  of  you  once;  you 
are  like  an  old  boaring  sow,  and  a 
bulling  cow,"  thereby  meaning  that 
the  plaintiff  was  guilty  of  adulterous 
behavior.  The  words  proved  were: 
"What  do  you  harbor  that  whore's 
bird  for?  You  are  like  a  boaring  sow 
or  a  bulling  cow.  You  have  got  old 
John  Tilton  up  here,  and  got  him  onto 
you,  and  now  you  have  got  Olive  up 
here,  and  you  may  get  her  onto  you, 
if  you  want  to."  The  court,  in  illus- 
trating the  materiality  of  such  varia- 
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tions,  said:  "Although  the  plaintiff 
need  not  set  out  all  the  words  spoken, 
he  must  set  forth  enough  to  show  the 
sense  and  connection  in  which  they 
were  used.  If  he  does  not,  although 
he  prove  the  precise  words  laid,  yet, 
if  they  appear  to  have  been  so  spoken 
in  connection  with  other  words,  or  in 
reference  to  some  particular  topic  of 
diseuBsion,  as  to  have  been  used  in 
an  essentially  different  sense  from 
that  imputed  to  them  in  the  declarer 
tion,  and  which  is  indispensable  to  the 
maintenance  of  the  action,  there  will 
be  a  fatal  variance.  If  a  plaintiff 
bring  his  action,  charging  a  defendant 
with  defamation  in  saying  of  him, 
'You  are  a  thief,'  alleging  that  thereby 
the  defendant  intended  to  charge  him 
with  the  crime  of  larceny,  and  to  cause 
him  to  be  suspected  and  prosecuted 
therefor,  it  is  clear  that  these  words 
are  actionable  of  themselves,  and  the 
declaration  would  be  good  without  any 
colloquium  of  the  occasion,  purpose,  or 
intent  with  which  they  were  spoken, 
if  proved  to  have  been  spoken  without 
any  qualification,  the  natural  import 
of  the  language  used  implying  a 
charge  of  larceny.  Robinson  v.  Key- 
ser  (1851)  22  N.  H.  828.  But  if  the 
plaintiff  should  prove  that  the  conver- 
sation occurred  in  a  controversy  be- 
tween the  defendant  and  himself,  in 
regard  to  the  title  of  a  farm  which  the 
defendant  had  claimed,  and  which  he 
believed  the  plaintiff  had  in  some  way 
unjustly  acquired  the  possession  of, 
and  that  the  words  actually  spoken 
were,  Tou  are  a  thief,  for  you  have 
stolen  my  farm,'  here  would  be  a  fatal 
variance  between  the  words  proved 
and  those  laid,  although  tiie  precise 
words  laid  were  proved  to  have  been 
spoken.  So,  if  the  words  laid  were, 
Tou  are  a  murderer,'  these  might 
justly  be  held  actionable  without  a 
colloquium,  as  importing,  in  their  nat- 
ural and  ordinary  acceptation,  a 
charge  of  homicide.  But  if  the  words 
proved  were,  Tfou  are  a  murderer,  for 
you  killed  my  dog,'  it  would  hardly  be 
contended  that  there  would  not  be 
such  a  variance  in  the  evidence  as 
would  defeat  the  action,  notwithstand- 
ing the  exact  words  declared  on  were 
proved  to  have  been  spoken.    In  the 


case  before  us,  if  the  words  set  forth 
in  the  declaration  are  actionable  of 
themselves,  as  containing  in  their 
natural  and  ordinary  acceptation  a 
charge  of  crime,  it  would  seem  to  be 
on  the  ground  that  they  import  a 
charge  of  fornication;  or,  if  the  plain- 
tiff, of  whom  they  w^re  spoken,  were 
then  a  married  woman,  which  does  not 
appear,  of  adultery.  The  subsequent 
words  laid  would  seem  to  strengthen 
the  idea  of  something  lascivious  or 
lewd,  if,  as  apparently  intended  to  be 
set  forth,  they  were  used  in  connection 
with  and  as  giving  character  to  those 
which  precede  them.  The  whole  idea 
of  the  words  contained  in  the  declara- 
tion is,  that  here  was  a  vile,  unpro- 
voked, unjustifiable  attack  upon  the 
plaintiff,  charging  her  with  a  foul 
crime  in  the  grossest  language.  If 
they  are  actionable  of  themselves,  it  is 
because  they  substantially  charge  the 
plaintiff  with  having  had  old  John 
Tilton  in  adulterous  intercourse  with 
her  once,  like  an  unnaturally  excited 
beast;  and  it  is  difficult  to  conceive  of 
anything  more  slanderous  than  such 
a  charge  thus  made  against  a  woman. 
But  the  words  proved,  admitting,  what 
is  perhaps  not  entirely  clear,  that  they 
are  essentially  the  same  as  those 
charged,  present  an  entirely  different 
aspect.  Aside  from  the  vulgarity  of 
the  terms  employed,  they  contain,  first, 
a  remonstrance,  in  an  interrogative 
form,  against  the  plaintiff's  harboring 
an  unworthy  woman,  by  inquiry  why 
she  did  it;  then  an  allegation  that  she 
must  be  unnaturally  excited  or  partial- 
ly insane  so  to  do;  and,  lastly,  an  at- 
tempt to  convince  her  of  the  folly  of 
her  course,  by  suggesting  to  her  the 
consequences  of  what  she  had  already 
done  was  to  get  the  maintenance  of 
John  Tilton,  whom  she  had  before  har- 
bored, charged  upon  her,  and  assuring 
her  that  if  she  chose  to  persist  in  her 
infatuation  by  harboring  Olive  as  she 
had-  John,  she  might  incur  the  respon- 
sibility of  Olive's  maintenance  also. 
There  does  not  seem  to  us,  in  the 
words  proved,  to  be  any  charge  of  for- 
nication or  adultery  necessarily  or  nat- 
urally implied.  On  the  contrary,  the 
only  phrase  employed  from  which  such 
a  charge  could  be  possibly  inferred  is 
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80  used  to  indicate  the  relations  of  the 
plaintiff  to  each  of  the  two  persons,  of 
opposite  sexes,  mentioned,  that  any 
presumption  of  such  a  charge  having 
been  intended  by  it  would  seem  to  be 
«ntirely  rebutted.  We  are  of  opinion 
that  there  was  a  substantial  variance 
between  the  words  proved  and  those 
laid  in  the  declaration." 

In  Poppenheim  v.  Wilkes  (1846)  1 
Strobh.  L.  (S.  C.)  275,  the  words 
charged  were  "that  Poppenheim  was  a 
very  bad  man,  he  was  a  calf  thief,  and 
the  records  of  the  court  would  prove 
it."  The  proof  established  the  use  of 
these  words  except  that  the  additional 
words,  "he  has  been  indicted,"  were 
used  before  the  words,  "the  records  of 
the  court  would  prove  it,"  which  was 
held  to  be  an  immaterial  variance. 
The  court  said:  "We  recognize  as 
sound  the  rule  laid  down  in  many  of 
the  books ;  if  some  of  the  words,  being 
actionable,  be  proved,  an  omission  to 
prove  the  remainder  of  the  words  laid 
in  context  with  them,  or  a  variance 
from  the  latter,  will  not  be  material, 
provided  the  words  do  not  differ  in 
sense  from  those  alleged,  considering 
the  whole  context.  It  has  been  con- 
tended here  that  there  is  a  fatal  vari- 
ance between  the  evidence  of  the 
plaintiff  and  his  allegation.  It  does 
not  80  appear  to  this  court.  It  is  not 
alleged  that  the  records  of  the  court 
were  referred  to  as  proving  a  convic- 
tion, but  the  substantial  sense  of  the 
allegation  is  that  the  records  of  the 
court  were'  appealed  to  as  proving  the 
plaintiff's  guilt,  which  might  have 
been  the  purpose  of  the  speaker, 
whether  the  party  had  never  been 
tried,  or  bad  in  fact  been  acquitted. 
To  say  that  the  words  in  question  as 
proved  differ  in  sense  from  those  pre- 
ceding them  is  equivalent  to  saying 
that,  by  proclaiming  that  Poppenheim 
had  been  indicted  for  calf  stealing, 
and  the  records  of  the  court  would 
prove  it,  Wilkes  meant  that  he  was  not 
guilty  of  calf  stealing;  such,  certainly, 
was  the  substantial  charge,  and 
whether  he  said  the  records  of  the 
court  would  prove  that  he  had  stolen 
a  calf,  or  that  the  records  of  the  court 
would  prove  that  he  had  been  indicted 
for  stealing  a  calf,  in  either  case. 


there  is  no  conflict  with  those  words 
imputing  the  offense,  and  clearly 
proved  as  laid.  Suppose  the  plaintiff 
had  offered  no  proof  at  all  of  the 
words  with  respect  to  which  the  vari- 
ance exists;  there  can  be  no  doubt 
that  having  proved,  as  he  did  on  the 
trial  below,  the  words  which  imputed 
the  charge  of  calf  stealing,  he  would 
have  sustained  his  action,  for  he 
would  have  proved  some  that  were 
actionable,  and  tlma  have  brought 
himself  within  the  rule  of  law  before 
stated  and  not  contested." 

h,  ApplieaUon  of  rule. 

An  allegation  that  the  defendant 
charged  the  plaintiff  with,  the  theft  of 
a  certain  sum  of  money,  which  he  said 
was  taken  from  his  coat  pocket,  has 
been  held  to  be  supported  by  proof  of 
the  words  in  various  forms,  with  addi- 
tional particulars,  not  altering  the 
sense.  Brown  v.  Barnes  (1878)  89 
Mich.  211,  33  Am.  Rep.  375. 

If  the  words  charged  are,  "He  is 
a  thief,"  they  are  supported  by  prov- 
ing the  words,  "He  is  a  thief,  for 
he  stole  money."  But  if  the  words 
alleged  are,  "He  is  a  thief,"  and  those 
proved  are,  "He  is  a  thief,  for  he 
bought  property  and  refused  to  pay 
the  price,"  the  variance  is  fatal,  since 
the  additional  words  so  qualify  those 
alleged  as  not  to  impute  the  crime  of 
larceny.  Sanford  v.  Gaddis  (1853)  15 
HI.  229. 

A  charge  that  the  defendant  said 
the  plaintiff  "had  perjured  himself, 
that  he  swore  a  lie  before  the  court  of 
Madison,"  is  supported  by  proof  of 
those  words,  qualified  by  the  addi- 
tional words,  "according  to  the  church 
book."  Brown  v.  Hanson  (1876)  63 
Ga.  632. 

An  averment  in  the  pleading  that 
the  defendant  said  of  the  plaintiff, 
"He  is  a  convict  and  I  can  prove  it," 
is  sustained  by  proof  of  the  words 
with  the  addition,  "if  reports  be  true, 
he  is,"  etc.  In  passing  on  the  addi- 
tional words  the  court  said:  "This 
language  designates  no  individual, 
lights  upon  no  one,  describes  nobody, 
and  is  in  fact  nothing  but  the  mere 
ideal  of  irresponsibility,  which  the 
wicked  conjure  up  to  shelter  them. 
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whilst  they  inflict  a  wound."    Smith  v. 
Stewart  (1847)  5  Pa.  372. 

An  allegation  that  the  defendant 
said:  "There  has  been  a  secret  burial 
of  a  child  at  Hopwell,  and  there  is 
no  doubt  about  its  being  (plaintilTs)," 
is  sustained  by  proof  thJat  he  said: 
"There  has  been  a  secret  burial  of  a 
child  at  Hopwell,  and  there  is  no  doubt 
about  its  being  (plaintiff's)  .child." 
Miller  v.  Nuckolls  (1905)  77  Ark.  64, 
4  L.R>A.(N;S.)  149,  113  Am.  St.  Rep. 
122,  91  S.  W.  759,  7  Ann.  Cas.  110. 

In  Whiting  v.  Smith  (1832)  13  Pick. 
(Mass.)  364,  the  first  count  in  the 
declaration  alleged  that  th«  defendant 
said:  "She  is  a  whore  and  unfit  to 
keep  school."  In  the  second,  the  words 
were:  "She  is  a  bitch  and  whore, 
right  from  the  hill  in  Boston."  It  was 
held  that  the  material  words  in  both 
counts  were,  "She  is  a  whore;"  and 
that  the  additional  words  in  the  first 
count,  "and  unfit  to  keep  school,"  and 
in  the  second,  "right  from  the  hill  in 
Boston,"  not  being  in'  themselves  ac- 
tionable, did  not  qualify  or  change 
the  meaning  of  the  actionable  words 
and  need  not  be  proved. 

Proof  that  the  defendant  said,  "She 
(plaintiff)  was  a  damned  whore,"  is 
no  variance  from  the  words  pleaded, 
"She  is  a  whore."  Thomas  v.  Fischer 
(1874)  71  IIL  576. 

In  Baker  v.  Young  (1867)  44  111.  42, 
92  Am.  Dec.  149,  the  words  alleged 
were:  "Gusta  Young  (plaintiff)  was 
(or  is)  in  the  family  way,  and  Rink 
and  his  wife  took  her  to  a  Chicago 
doctor  to  have  the  child  worked  off." 
The  proof  was  of  the  following  words : 
"Augusta  Young  was  (or  is)  in  the 
family  way  by  Tom  Beal;"  "Rink  and 
his  wife  had  taken  her  to  Chicago  to 
have  it  worked  off,  or  to  have  the  child 
worked  off."  The  variance  was  held 
to  be  immaterial. 

In  Patterson  v.  Frazer  (1906)  100 
Tex.  108,  94  S.  W.  324,  reversing 
(1906)  —  Tex.  Civ.  App.  — ,  93  S.  W. 
146,  the  charge  was  that  the  defend- 
ant said  of  the  plaintiff  the  following: 
"The  Frazer  girls  need  not  be  talking 
about  Marie  Stone,  for  at  any  time 
they  want  to,  it  can  be  proven  that  the 
child  bom  in  San  Antonio  is  not  Mrs. 
Durrell's  child,  but  Ella  Frazer  is  its 


mother."  The  proof  was  that  defend- 
ant said  "that  the  Frazer  girls  need 
not  trouble  to  talk  about  Marie  Stone's 
affairs,  and  that  people  said  that  Ella 
Frazer  was  the  mother  of  a  child  Mrs. 
Durrell  was  raising  in  Alpine,  Texas." 
The  variance  was  held  to  be  immate- 
rial, the  court  saying:  "The  gist  of 
the  slander  spoken  by  Mrs.  Moore  of 
Miss  Frazer  was  that  the  latter,  being 
an  unmarried  woman,  had  given  birth 
to  a  child.  The  words  proved  embod- 
ied fully  that  charge,  and  the  other 
words  proved  did  not  modify  or  qual- 
ify the  slanderous  charge.  Courts 
have  justly  been  very  liberal  in  per- 
mitting the  proof  of  words  spoken 
which  constitute  slander,  for  the  rea- 
son that  it  is  almost  impossible  to  re- 
produce by  witnesses  the  exact  words 
used.  A  substantial  agreement  be- 
tween the  allegation  and  the  proof  is 
all  that  the  law  requires." 

In  M'Coombs  v.  Tuttle  (1840)  6 
Blackf.  (Ind.)  431,  the  declaration  al- 
leged defamatory  matter  in  a  letter 
as  follows:  "Mr.  Enos  Tuttle,— After 
my  respects  to  you,  I  would  just  in- 
form you  that  you  are  a  grand  liar  and 
a  grand  rascal,  and  deserve  to  come 
to  the  whipping  post  or  the  gallows." 
At  the  trial,  plaintiff  offered  in  evi- 
dence a  lettier  which  contained  in  ad- 
dition to  the  matter  set  out  in  the 
declaration  the  following  sentence: 
"We  can  forgive  you  the  cost,  but  mind 
you,  I'  have  the  note  yet  and  I  will 
keep  it  until  you  pay  the  costs."  The 
variance  was  held  to  be  immaterial 
since  the  part  omitted  was  not  de- 
scriptive of  the  part  pleaded,  nor  did 
it  in  any  wise  alter  the  sense  or  ex- 
plain the  meaning  of  it. 

It  was  held  in  Robinett  v.  McDonald 
(1884)  65  Cal.  611,  4  Pac.  651,  that 
there  was  no  variance,  the  words  al- 
leged being,  "A.  committed  forgery," 
and  the  proof  being  of  the  words,  "A. 
and  B.  committed  forgery." 

VI,  Defamation  tn  foreign  tongue. 
In  actions  for  libel  or  slander, 
where  the  defamatory  words  charged 
in  the  petition  were  written  or  spoken 
in  a  foreign  language,  the  rule  is  that 
they  must  be  set  forth  in  the  petition, 
together  with  a  proper  translation  of 
them.     If   the   pleading   alleges   the 
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words  as  spoken  in  the  English  lan- 
guage, and  the  evidence  shows  that 
they  were  spoken  in  a  foreign  lan- 
guage, the  variance  is,  in  the  absence 
of  a  statute,  generally  held  to  be  fatal. 
Zenobio  v.  Axtell  (1795)  6  T.  R.  162, 
101  Eng.  Reprint,  489,  8  Revised  Rep. 
142,  9  Eng.  Rul.  Gas.  87;  Schultz  v. 
Sohrt  (1916)  201  IlL  App.  74;  Kersch- 
augher  v.  Slusser  (1859)  12  Ind.  458; 
Whiting  V.  Smith  (1882)  18  Pick. 
(Mass.)  864;  Kunz  v.  Hartwig  (1910) 
151  Mo.  App.  94,  131  S.  W.  721;  Wor- 
mouth  V.  Cramer  (1829)  3  Wend. 
(N.  Y.)  894;  Stichtd  v.  State  (1888)  26 
Tex.  App.  420,  8  Am.  St.  Rep.  444, 
8  S.  W.  477;  Zeig  v.  Ort  (1860)  8  Pin- 
ney  (Wis.)  80. 

There  is  a  material  variation  be- 
tween the  pleading  and  proof,  where 
the  defamatory  words  are  alleged  in 
the  English  language,  and  the  evi- 
dence shows  that  they  were  uttered  in 
German.  Stichtd  v.  State  (1888)  25 
Tex.  App.  420,  8  Am.  St.  Rep.  444,  8 
S.  W.  477,  wherein  it  appeared  that 
the  defendant  was  indicted  for  crim-' 
inal  slander.  The  information  alleged 
'  that  appellant,  in  the  presence  of  di- 
vers persons,  said  that  the  prosecutrix 
"is  nothing  but  a  whore ;  she  has  done 
nothing  since  she  came  to  Texas  but 
lives  as  a  whore  with  negroes,"  and 
the  proof  was  that  the  statement  was 
made  in  German.  In  reversing  the 
conviction  it  was  said:  "A  novel 
question  is  presented  in  the  record. 
In  the  information  the  alleged  slander- 
ous words  are  set  forth  in  the  English 
language.  On  the  trial,  over  the  ob- 
jections of  the  defendant,  the  state 
was  permitted  to  prove  slanderous 
words  uttered  by  the  defendant  in  the 
German  language,  said  words,  when 
interpreted,  meaning  substantially  the 
same  as  the  slanderous  words  set  forth 
in  the  information.  The  question  pre- 
sented is:  When  oral  slander  is  al- 
leged to  have  been  committed  by  the 
use  of  English  language,  can  such 
slander  committed  by  the  use  of  the 
German  language  be  proved,  there  be- 
ing no  allegation  that  the  slander  was 
uttered  in  the  German  language?  We 
are  of  the  opinion  that  the  question 
must  be  answered  in  th^  negative.  In 
a  civil  action  for  slander,  the  rule  is 
that  where  the  slanderous  words  were 


spoken  in  a  foreign  language  they 
must  be  set  forth,  together  with  a 
translation  into  English.  To  set  f6rth 
the  foreign  wotds  alone  will  not  be 
sufficient.  And  to  allege  a  publica- 
tion of  English  words,  and  prove  a 
publication  ^  of  words  in  another 
tongue,  is  a  variance.  Townsend, 
Slander,  §  880.  The  reasons  upon 
which  the  above  stated  rule  is  founded 
demand  its  application  with  equal  if 
not  of  greater  force  in  a  criminal  than 
in  a  civil  prosecution  for  slander.  In 
all  criminal  prosecutions  the  accused 
party  has  the  right  to  be  informed  by 
the  inform^ion,  or  the  indictment,  of 
the  facts  charged  against  him,  so  that 
he  may  prepare  to  meet  them;  and  he 
can  only  be  required  on  a  trial  to  meet 
and  to  defend  against  the  exact  mat- 
ter charged  against  him.  The  alle- 
gation and  the  proof  must  meet,  and 
substantially  correspond;  otherwise 
the  accused  might  be  convicted  of  a 
different  offense  than  that  with  which 
he  is  charged,  and  which  he  has  not 
been  informed  he  was  called  upon 
to  meet.  To  charge  a  person  with 
uttering  slanderous  words  in  the  Eng- 
lish language  certainly  does  not  in- 
form him  that  he  will  be  required  to- 
meet  and  defend  against  words  ut- 
tered by  him  in  a  different  language. 
We  hold  that  the  court  erred  in  per- 
mitting the  state  to  prove  the  words 
uttered  by  the  defendant  in  the  Ger- 
'  man  language,  and  that  the  slander,  as 
charged  in  the  information,  is  mate- 
rially variant  from  that  proved." 

In  Wormouth  v.  Cramer  (1829)  3 
Wend.  (N.  Y.)  394,  the  defamatory 
words  were  set  forth  in  the  English 
language,  and  were  proved  to  have 
been  spoken  in  the  German  language. 
The  court  said:  "The  rule  is  that 
words  proved  must  be  proved  as  laid ; 
that  is,  substantially  so;  and  it  is  not 
enough  to  prove  words  of  similar  im- 
port. How  can  this  rule  be  complied 
with  when  words  are  laid  in  one  lan- 
guage and  proved  in  another?  This 
is  emphatically  proving  words  of  simi- 
lar import." 

But  see  Grotius  v.  Ross  (1900)  24 
Ind.  App.  543,  57  N.  E.  46,  and  Bower 
V.  Deideker  (1874)  38  Iowa,  418, 
wherein  such  variance  was  held  to  be 
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immaterial  under  a  statute.  In  Stev- 
ens T.  Kobayshi  (1912)  20  Cal.  App. 
158,  128  Pac.  419,  the  fiction  was  for 
libel  against  publishers  of  a  news- 
paper published  in  a  foreign  tongue, 
and  the  libelous  matter  as  translated 
into  English  was  alleged  in  the  com- 
plaint to  mean :  "Now  this  woman  used 
to  be  on  Harrison  street,  a  Chinese 
doctor's  concubine,"  etc.  Evidence 
was  inhradueed  that,  in  a  part  of  the 
translation,  the  word  "mistress"  -was 
used  instead  of  "concubine.".  It  was 
held  that  there  was  no  material  vari- 
ance, as  the  foreign  word  was  capa- 
ble of  either  translation. 

yu.  Tariance  aa  to  tense  or  person. 

«.  FoKonos  hem  motertal. 

Notwithstanding  the  relaxation  of 
the  ancient  mle  of  strict  proof,  there 
are  still  numerous  authorities  which 
regard  it  as  a  material  variance  if 
the  words  proved  to  have  been  spoken 
are  in  a  different  tense  or  person  from 
the  words  pleaded.  Birch  v.  Simms 
(1809)  1  Cranch,  C.  C.  550,  Fed  Cas. 
No.  1,427;  Rutherford  v.  Moore  (1806) 
1  Cranch,  G.  C.  388,  Fed.  Cas.  No. 
12,173;  Sanford  v.  Gaddis  (1868)  15 
nL  228;  Sword  v.  Martin  (1887)  28 
01.  App.  804;  Wilbom  v.  Odell  (1862) 
29  m.  466;  Becker  v.  Schiller  (1898) 
49  DL  App.  606;  Kuhlman  v.  Kiefer 
(1909)  147  IlL  App.  162;  Ransom  v. 
McCurley  (1892)  140  111.  626,  81  N.  BT, 
119,  affirming  (1890)  88  111.  App.  828; 
Kimball  v.  Page  (1902)  96  Me.  487,  62 
Atl.  1010;  Wolf  V.  Rodifer  (1802)  1 
Harr.  &  3.  (Md.)  409;  McCarty  v.  Bar- 
Tett  (1867)  12  Minn.  494,  Gil.  398; 
0>ok  V.  Weatherby  (1845)  5  Smedes 
&  H.  (Miss.)  888;  Williams  v.  Harri- 
son (1884)  8  Mo.  411;  Bundy  v.  Hart 
(1870)  46  Mo.  460,  2  Am.  Rep.  525; 
Schmidt  v.  Bauer  (1895)  60  Mo.  App. 
212;  Miller  v.  Miller  (1811)  8  Johns. 
(N.  Y.)  74;  Foster  v.  Small  (1838)  3 
Whart  (Pa.)  138;  M'Connell  v,  M'Coy 
(1821)  7  Serg.  &  R.  (Pa.)  228.  See 
also  Newstedt  v.  Meyer  (1910)  155  HI. 
App.  550.  Compare  Tracy  v.  Harkins 
(1808)  1  Binn.  (Pa,)  895,  note;  Tip- 
ton V.  Kahle  (1834)  8  Watts  (Pa.)  90. 

A  difference  between  the  tense  of 
1he  verb  laid  and  that  proved  will  con- 
stitute a  material  variance.    Ransom 


v.  McCuriey  (1892)  140  III.  626,  81  N. 
E.  119,  affirming  (1890)  88  111.  App. 
328. 

Proof  of  defamatory  words  spoken 
in  the  second  person  will  not  sustain  a 
petition  charging  the  speaking  to  have 
been  in  the  third  person.  Bundy  v. 
Hart  (1870)  46  Mo.  460,  2  ,Am.  Rep. 
525.  An  allegation  of  the  use  of  the 
words,  "You  burnt  your  buildings," 
has  been  held  not  to  be  sustained  by 
proof  that  the  defendant  said,  "You 
burnt  them  buildings."  Estes  v.  Estes 
(1888)  75  Me.  478. 

Slanderous  words  alleged  to  have 
been  spoken  of  a  person  are  not  sup- 
ported by  proof  of  the  words  spoken 
to  that  person.  Sword  v.  Martin 
(1887)  23  III.  App.  804. 

Similarly  it  was  held  in  Becker  v. 
Schiller  (1898)  49  111.  App.  606,  that 
the  allegation  of  defamatory  words 
spoken  in  the  third  person  will  not  be 
sustained  by  proof  of  the  words  spok- 
en in  the  second  person. 

Where  the  proof  was  that  the  de- 
fendant said  in  German,  "You  are  a 
whore,*'  it  was  held  to  be  a  material 
variance  from  the  words  used  in  the 
pleading  that  the  defendant  said, 
"Mrs.  Schiller  is  a  whore." 

In  Birch  v.  Simms  (1809)  1  Cranch, 
C.*C.  550,  Fed.  Cas.  No.  1,427,  where- 
in the  declaration  alleged  the  use  of 
the  words,  "he  stole,"  and  the  proof 
was  of  the  words,  "you  stole,"  the  vari- 
ance was  held  to  be  material. 

While  the  propriety  of  this  rule  was 
questioned  in  the  case  of  Wilbom  v. 
Odell  (1862)  29  HI.  456,  the  court,  cit- 
ing Sanford  v.  Gaddis  (1868)  15  111. 
228,  said :  "Notwithstanding  we  may 
doubt  the  propriety  of  the' adoption  of 
the  rule,  and  whilst  we  might,  if  the 
question  was  open,  be  inclined  to  es- 
tablish a  different  one,  yet  the  law  has 
been  too  long  and  uniformly  settled 
to  be  now  disturbed.  Its  adoption  was 
no  doubt  introduced  because  the  ac- 
tion of  slander  has  not  been  regarded 
with  any  great  favor  by  the  courts. 
And  whilst  it  renders  a  recovery  ex- 
ceedingly difficult  in  many  instances, 
and  no  doubt  prevents  recovery  in 
many  meritorious  cases,  yet,  owing  to 
the  fact  that  the  rule  is  unquestioned 
law,  we  are  unable  to  alter  or  modify 
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it,  but  must  apply  it  as  it  is  found." 
In  the  case  just  quoted,  the  pleading 
averred  that  defendant  said  of  plain- 
tiff, he  "has  been  stealing  my  corn," 
which  was  held  to  be  variant  from 
proof  of  the  words,  he  "had  been  steal- 
ing my  com." 

"The  very  words  need  not  be 
proved;  but  where  they  are  in  fact 
proved,  they  must,  it  seems,  correspond 
with  the  very  words  laid;  and  hence, 
perhaps,  it  is,  that  words  spoken  in  the 
second  person  are  not  legal  equiva- 
lents for  words  of  the  very  same  im- 
port, spoken  in  the  third."  Foster  v. 
Small  (1888)  S  Whart.  (Pa.)  138. 

An  averment  that  the  defendant 
said  of  the  plaintiff,  "You  did  rob  the 
town  of  St.  Cloud, — you  are  a  public 
robber,"  is  not  sustained  by  proof 
that  these  words  were  used  in  the 
third  person.  McCarty  v.  Barrett 
(1867)  12  Minn.  494,  Gil.  898. 

Proof  of  the  words.'Tou  are  a  thief, 
for  you  stole  a  plank,  and  I  can  prove 
it,"  has  been  held  to  constitute  a  vari- 
ance from  the  words  pleaded,  "(hat  he, 
the  said  Joseph,  was  a  thief  and  had 
stolen  one  pine  plank,  and  that  the 
said  John  would  prove  it."  Wolf  v. 
Rodifer  (1803)  1  Harr.  &  J.  (Md.)  409. 

Proof  that  defendant  said,  "You 
have  sworn  false,"  has  been  held  to 
be  a  variance  from  the  words  pleaded, 
"You  swore  false."  Sanford  v.  Gaddis 
(1853)  15  lU.  229. 

'  The  averment  that  defendant  said 
of  plaintiff,  an  unmarried  female,  "She 
has  gone  down  below  to  her  grand- 
mother's to  have  a  young  one,"  is  a 
variance  from  the  proof  that  the  words 
used  were,  "She  had  gone  down  below 
to  her  grandmother's,  he  (defendant) 
supposed,  to  get  rid  of  it."  Sword  v. 
Martin  (1887)  23  III.  App.  304. 

In  Missouri  the  courts  seem  to  ad- 
here to  the  rule  as  laid  down  by  Chitty 
(vol.  1,  p.  384)  that  slanderous  words 
must  be  stated  as  they  are  uttered,  and 
that  proof  of  words  in  the  third  person 
will  not  support  a  count  for  words 
alleged  to  have  been  spoken  in  the 
second,  and  vice  versa.  Schmidt  v. 
Bauer  (1895)  60  Mo.  App.  212. 

Thus,  the  allegation  in  the  pleading 
that  "you  stole  two  of  my  hogs"  is  not 


sustained  by  proof  that  the  words 
used  were,  "he  stole  two  of  my  hogs." 
Williams  v.  Harrison  (1884)  3  Mo.  411. 
In  McConnell  v.  McCoy  (1821)  7 
Serg.  &  R.  (Pa.)  223,  the  slanderous 
words  were  alleged  in  the  complaint 
to  have  been  spoken  of  the  plaintiff^ 
while  the  proof  was  that  they  were 
spoken  to  the  plaintiff.  In  con- 
cluding that  the  variance  was  fatal 
the  court  said:  "Words  spoken  to 
a  man's  face  in  passion  are  more 
excusable  than  if  spoken  deliberately 
behind  his  back;  the  latter  is  tkie 
course  in  which  malignant  slander  is 
usually  propagated.  Slander  to  a 
man's  face  cannot  be  justified,  but  it 
seldom  has  the  strong  mark  of  deliber- 
ate malignancy  that  distinguishes 
backbiting.  The  case  of  Nelson  y. 
Dixey  (1736)  Cas.  t.  Hardw.  305,  95 
Eng.  Reprint,  197,  contains  a  dictum 
attributed  to  Lord  Hardwicke,  that 
words  in  the  second  person  are  sup- 
ported by  proof  of  words  uttered  in  the 
third  person;  this  was  not  the  case 
in  judgment,  and  of  many  sayings  at- 
tributed to  judges  as  obiter  dicta,  it 
might  well  be  pronounced  nunqaam 
dicta;  but  whether  respect  is  justly 
due  to  all  that  comes  to  us  in  the  name 
of  that  distinguished  judge,  all  that  he 
is  said  to  have  said  cannot  be  ranked 
as  judicial  decisions,  nor  control  the 
judgment  in  the  very  point  presented 
for  decision.  In  Avarillo  v.  Rog:erR 
(1773)  Bull.  N.  P.  (Eng.)  5,  Lord 
Mansfield  recognized  at  Guildhall,  the 
substantial  distinction,  and  decided 
that  the  variance  was  fatal;  this  is 
the  opinion  of  but  one  judge,  but  a 
very  illustrious  one,  who  was  not  dis- 
posed to  entangle  justice  in  nets  of 
law,  whose  well-spent  life  was  em- 
ployed in  separating  substances  from 
the  unmeaning  forms  with  which  they 
had  been  mingled,  and  in  breaking 
down  senseless  distinctions  and  tech- 
nical subtleties ;  but  it  rests  not  on  his 
opinion,  for  it  has  been  recognized  as 
the  law  in  many  instances,  and  many 
plaintiffs  have  been  nonsuited  for  this 
variance.  In  New  York,  this  is  re- 
ceived as  the  acknowledged  doctrine 
of  the  law.  Miller  v.  Miller  (1811) 
8  Johns.  (N.  Y.)  74.  It  is  true  that 
in  Tracy  v.  Harkins   (1808)   1  Binn. 
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(Pa.)  395,  note,  the  court  of  common 
pleas  for  the  city  and  county  of  Phil- 
adelphia decided  differently;  the  rea- 
sons given  for  that  decision  by  no 
means  satisfy  this  court  that  there  la 
no  substantial  diJBFerence  between 
words  spoken  to  or  of  a  man,  and  they 
are  of  opinion  this  was  not  the  old  law, 
nor  the  law  at  any  time;  for  they  find 
that  whenever  the  direct  question  has 
directly  been  presented,  the  substan- 
tial difference  has  been  acknowledged 
and  established.  But  there  is  another 
reason  than  the  different  malignancy 
of  the  two  sets  of  words,  which  weighs 
with  me.  The  object  of  all  declara- 
tions is  to  give  notice  to  the  party  of 
the  charge,  that  he  may  come  to  the 
trial  prepared  to  defend  himself.  But 
when  a  defendant  finds  that  he  is 
not  charged  with  speaking  slander- 
ous words  to  the  plaintiff,  he  may 
be  conscious  that  he  never  held  any 
conversation  on  the  subject  but  with 
himself  and  to  his  face,  and  may  se- 
curely repose  in  confidence  that  it  is 
impossible  for  the  plaintiff  to  make  out 
his  allegation,  and  would  be  surprised 
by  a  different  charge,  of  which,  had  he 
been  apprised  by  the  declaration,  rec- 
ollecting the  conversation  and  the 
persons  present,  he  might  come  pre- 
pared to  show  the  mistake  and  mis- 
representations of  the  plaintiff's  wit- 
nesses, might  explain  the  occasion  and 
manner  of  speaking  the  words,  and  by 
the  antecedent  and  subsequent  parts 
of  the  same  sentence  prove  the  sense 
was  innocent,  or  the  occasion  justified, 
and  might  mitigate  the  damages  by 
such  evidence.  I  am,  therefore,  of 
opinion  that  the.  variance  was  fatal, 
the  manner  being  different  from  the 
allegation,  the  slander  more  malig- 
nant, the  defendent  not  apprised  by 
the  declaration,  of  the  charge  for 
which  he  was  called  on  the  trial  to 
answer,  so  that  he  might  defend,  jus- 
tify, or  explain  it."  Compare,  how- 
ever, the  case  of  Huffman. v.  Shumate 
(1817)  4  Bibb.  (Ky.)  515,  set  out  at 
length,  infra,  under  VII.  b. 

ft.  Variance  held  ttnvtatericU. 

In  several  jurisdictions  the  courts 
have  adopted  the  more  liberal  con- 
struction to  the  effect  that  a  variance 


of  tense  or  person  between  pleading 
and  proof  is  immaterial.  Buscher  v. 
Scully  (1886)  107  Ind.  246,  5  N.  E. 
738,  8  N.  E.  87;  Dailey  v.  Gaines  (1833) 
1  Dana  (Ky.)  629;  Barr  v.  Gaines 
(1835)  3  Dana  (Ey.)  268;  Huffman  v. 
Shumate  (1817)  4  Bibb  (Ky.)  615; 
Morris  v.  Curtis  (1898)  20  Ky.  L.  Rep. 
66,  46  S.  W.  86;  Pursell  v.  Archer 
(1824)  Peck  (Tenn.)  817;  Kloths  v. 
Hess  (1906)  126  Wis.  687,  106  N.  W. 
251.  Compare  Culbertson  v.  Stanley 
(1841)  6  Blackf.  (Ind.)  67. 

Thus,  in  Huffman  v.  Shumate  (1817) 
4  Bibb.  (Ky.)  615,  the  allegation  in 
the  pleading  was  the  use  of  the  words, 
"He  (plaintiff)  stole,"  etc.,  and  the 
proof  was  that  the  defendant  said, 
"You  (plaintiff)  stole,"  etc.  The  var- 
iance was  held  not  to  be  material.  The 
court  said:  "The  old  doctrine  of  re- 
quiring proof  of  the  speaking  of  the 
words  precisely  as  laid  in  the  decla- 
ration has, long  since  been  exploded; 
and  it  is  now  held  that  proof  of  the 
substance  of  the  words  is  sufiicient. 
The  substance  of  the  charge  is  the  im- 
putation of  theft;  and  whether  that 
be  conveyed  in  the  second  or  third  per- 
son, the  crime  is  equally  imputed,  and 
the  allusion  sufficiently  certain.  We 
are  aware  of  the  decision  of  Lord 
Mansfield  in  the  case  of  Avarillo  v. 
Rogers  (1773)  Bull.  &  P.  (Eng.)  6, 
and  that  the  distinction  there  taken 
has  been  recognized  in  several  ele- 
mentary treatises  of  the  doctrine  of 
slander.  This  distinction  is  predicated 
on  the  supposed  difference  between 
words  spoken  in  a  passion,  and  words 
spoken  deliberately;  and  from  thence 
the  inference  that  words  spoken  in 
the  second  person,  as  to  one's  face, 
are  necessarily  spoken  in  a  passion; 
while  those  spoken  in  the  third  person, 
as  behind  the  back,  are  the  necessary 
result  of  deliberation  and  malice.  It 
is  impossible  not  to  perceive  upon  the 
most  superficial  glance,  that  the  dis- 
tinction is  improperly  applied;  that 
upon  principle  it  does  not  exist;  and 
that  whether,  from  the  particular  cir- 
cumstances of  the  case,  words  are 
spoken  in  a  passion  or  deliberately, 
does  not  depend  exclusively  on  the  per- 
son in  which  they  are  spoken, — wheth- 
er to  a  man's  face  or  behind  his  back; 
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i\or  does  not  form  the  criterion  of  their 
actionability.  Words  of  slander  are 
equally  actionable  whether  they  are 
''spoken  in  the  second  or  third  person. 
It  cannot  be  material  in  the  define- 
ment  of  slander,  whether  the  theft 
imputed  was  by  charging  you,  the 
plaintiff,  with  the  crime,  or  that  he, 
the  plaintiff  meaning,  was  guilty  of 
the  same  crime.  The  law  treats  the 
words  in  either  case  as*  actionable; 
the  crime  imputed  is  the  same,  and 
the  person  to  whom  imputed  is  the 
same;  no  uncertainty  in  the  allusion; 
all  alike  to  the  hearers;  the  slander 
is  complete  as  defined  by  law;  the  ref- 
erence is  certain  as  understood  in 
pais.  It  is  true  the  manner  of  uttering 
and  dealing  out  slander  may  stamp 
it  with  different  grades  of  stain  and 
injury.  But  this  exists  in  evidence; 
for  it  does  not  always  happen  that 
words  of  slander  spoken  to  a  man's 
face  are  less  deliberate  and  malicious, 
or  that  those  spoken  in  his  absence 
are  more  the  effect  of  malice  and  with 
a  greater  view  to  injure.  The  distinc- 
tion, then,  of  Lord  Mansfield,  is  un- 
warranted, and  has  been  supplanted 
by  the  introduction  of  the  principle 
that  a  substantial  correspondence  be- 
tween the  words  as  laid  and  the 
proof  is  sufScient.  Nor  is  it  material 
whether  we  view  this  decision  as  a 
departure  from  the  more  modem  doc- 
trine, and  the  better  principle  as  in- 
troduced and  settled,  or  as  preceding 
the  weight  of  authorities  in  relation 
to  this  point.  The  departure  would 
be  unwarranted,  and  cannot  change 
the  course  of  authorities;  and  the 
stateness  of  the  decision  ha?  been 
superseded  in  principle  by  a  different 
course  of  adjudication." 

See  to  the  same  effect,  Dailey  v. 
Gaines  (1833)  1  Dana  (Ky.)  529, 
wherein  it  was  said  that  "it  cannot 
operate  as  a  hardship  upon  a  defend- 
ant to  require  him  to  go  te  trial  pre- 
pared to  justify  what  he  has  said, 
whether  it  be  in  the  second  or  third 
person." 

Mere  insignificant  changes  in  the 
form  of  expression,  or  the  substitution 
of  an  ambiguous  pronoun  for  a  sub- 
stantive or  for  a  proper  name,  and 
the  like,  will  not  constitute  a  variance. 


Kloths  V.  He9B  (1906)  126  Wis.  587, 
106  N.  W.  250. 

A  complaint  charging  that  the  words 
imputing  a  want  of  chastity  were 
used  in  the  past  tense  is  sustained 
by  proof  showing  that  they  were 
spoken  in  the  present  tense.  Buscher 
V.  Scully  (1886)  107  Ind.  246,  5  N.  E. 
738,  8  N.  E.  37.  Compare  Culbertson  v. 
Stanley  (1841)  6  Blaclrf.  (Ind.)  67, 
wherein  the  contrary  rule  is  upheld. 

A  charge  that  defendant  said:  "I 
will  do  my  best  to  transport  him,  as  he 
has  been  working  for  me  some  time 
and  has  been  robbing  me  all  the  time," 
etc.,  has  been  held  to  be  supported  by 
proof  that  the  words  used  were,  "Dan- 
caster  (plaintiff)  had  worked  for  him 
and  had  been  continually  robbing 
him."  Dancaster  v.  Hewson  (1828) 
2  Mann.  &  R.  (Eng.)  176,  6  L.  J.  K  B. 
811. 

Vm.  Variance  bettoeen  atfirmattve  and 
intfrrrogaUve  statetnenta. 

It  is  generally  held  that  an  allega- 
tion in  the  pleading  of  slanderous 
words  spoken  affirmatively  is  a  mate- 
rial variance  from  the  proof  that  they 
were  spoken  by  way  of  interrogation. 
Cook  V.  Stokes  (1832)  1  Moody  &  R. 
(Eng.)  237 ;  Barnes  v.  Holloway  (1799) 
8  T.  R.  160,  101  Eng.  Reprint,  1316; 
Nailor  V.  Ponder  (1895)  1  Marv.  (Del) 
408,  41  Atl.  88;  Ransom  v.  McCurley 
(1892)  140  ni.  626,  31  N.  E.  119,  affirm- 
ing (1890)  38  111.  App.  328;  Sword  v. 
Martin  (1887)  23  lU.  App.  304;  Walk- 
er V.  Boyd  (1885)  101  Ind.  396; 
Evarts  v.  Smith  (1869)  19  Mich.  55; 
Irish-American  Bank  v.  Bader  (1894) 
59  Minn.  829,  61  N.  W.  328;  Horton 
V.  Reavis  (1818)  6  N.  C.  (2  Murph.) 
380;  King  v.  Whitley  (1860)  52  N.  C. 
(7  Jones,  L.)  529;  Long  v.  Fleming 
(1837)  2  Miles  (Pa.)  104;  Beasley  t. 
Hills  (1910)  1  Tenn.  C.  C.  A.  2g5;  Wil- 
son V.  Nations  (1833)  5  Yerg.  (Tenn.) 
211 ;  Bleitz  v.  Carton  (1908)  49  Wash. 
646,  96  Pac.  1099.  Compare  Penning- 
ton V.  Meeks  (1870)  46  Mo.  217. 

"Interrogative  words  proved  will  not 
support  words  alleged  afSrmatively. 
Words  alleged  to  have  been  spoken  to 
the  plaintiff  are  not  supported  by 
words  proved  to  have  been  spoken  to 
a  third  person  of  the  plaintiff;  and 
where  a  positive  and   unconditional 
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charge  has  been  alleged  in  the  dec- 
laration, it  must  be  so  proved,  for  if 
it  appears  from  all  the  evidence  in  the 
case  that  the  words  charged  were  con- 
ditional,  or  in  the  alternative,  such  as 
that  If  he  did  it,'  or  1  believe  he  did 
it,  or  knows  who  did  it,'  and  the  like, 
it  will  be  a  fatal  variance  and  will 
entitle  the  defendant  to  a  verdict." 
Nailor  v.  Ponder  (1896)  1  Marv.  (Del.) 
408,  41  Atl.  88. 

the  allegation  of  a  specific  charge 
of  perjary,  made  against  the  plaintiff, 
is  not  sustained  by  proof  that  the  slan- 
derous words  were  in  the  form  of  a 
conditional  or  hypothetical  statement. 
Evarta  v.  Smith  (1869)  19  Mich.  66, 
wherein  the  slanderous  words  charged 
were,  "He  (plaintiff)  swore  to  a  lie." 
The  proof  was  that  in  a  conversation 
with  one  Jones,  referring  to  the  testi- 
mony of  the  plaintiff,  the  defendant 
"charged  said  plaintiff  with  having 
sworn  to  a  lie,  if  he,  the  said  plaintiff, 
swore  as  said  Jones  alleged  that  he 
did  swear" 

In  King  v.  Whitley  (1860)  62  N.  C 
(7  Jones,  L.)  529,  the  allegation  in  the 
pleading  was  that  the  defendant  said 
of  the  plaintiff  that  "he  is  the  man 
who  swore  to  lies  against  ns"  in  a 
legal  proceeding.  The  proof  was  that 
the  words  were  used  interrogatively, 
viz. :  "Is  that  not  the  fellow  who  swore 
a  lie  against  ns?"  The  court  held  the 
variance  to  be  fatal,  and  said :  "What- 
ever the  parties  may  mean,  the  words 
must  be  proved  as  they  are  laid.  There 
is  a  manifest  distinction  between  the 
same  idea  conveyed  by  words  spoken 
affirmatively,  and  put  interrogatively. 
There  are  many  cases  reported  in  the 
books  where  variations  between  the 
words  charged  and  those  proved  were 
decided  to  be  immaterial.  Thus,  in 
Orpwood  v.  Barkes  (1827)  4  Bing, 
261,  ISO  Eng.  Reprint,  767,  12  J.  B. 
Moore,  492,  6  L.  J.  C.  P.  167, 29  Revised 
Rep.  669,  it' was  held  that  the  words, 
'Ware  hawk  there,  mind  what  you  are 
about,'  would  sustain  a  declaration  al- 
leging the  words  spoken  to  have  been, 
"Ware  hawk,  you  must  take  care  of 
yourself  there;  ndnd  what  you  are 
about,'  So,  1  will  do  my  best  to  trans- 
port him,  as  he  has  been  working  for 
me  some  time,  and  has  been  robbing 


me  all  the  while,'  will  be  supported  by 
proof  of  the  words,  'He  has  worked 
for  me  some  time,  and  has  been  con- 
tinually robbing  me.'  Dancaster  v, 
Hewson  (1828)  2  Mann.  &  R.  (Eng.) 
176,  6  L.  J.  K.  B.  311.  Again,  'You 
stole  one  of  my  sheep'  will  be  main- 
tained by  evidence,  'You  stole  my 
sheep  and  killed  it.'  Robinson  v. 
Willis  (1817)  2  Starkie  (Eng.)  194, 
From  these  instances,  it  is  manifest- 
ly difficult  to  say  what  is  to  be 
regarded  as  substantial  proof  of  the 
words  charged ;  and  it  is  evident  that 
Chief  Justice  Marshall,  after  an  able 
review  of  many  of  the  cases  of  both 
verbal  and  written  slander,  was  fully 
justified  in  remarking  that  the  person 
who  looks  into  this  subject  will  be  sur- 
prised at  finding  how  very  unsatis- 
factory the  cases  are.'  See  Whitaker 
V.  Freeman  (1827)  12  N.  C.  (1  Dev.  L.> 
288.  In  this  apparent  uncertainty  as 
to  what  is  and  what  is  not  to  be 
deemed  a  fatal  variance  between  the 
words  spoken  and  the  words  proved  to 
have  been  spokeQ,  we  do  not  feel  at 
liber^  to  set  at  naught  the  au- 
thority of  a  case  adjudged  by  an 
able  court  and  followed  by  all  the  textr 
writers  on  the  subject  of  slander. 
Barnes  v.  Holloway  (1799)  8  T.  R.  160,. 
101  Eng.  Reprint,  1316,  seems  to  have 
settled  the  rule  that  words  charged  to 
have  been  spoken  afiSrmatively  will  not 
be  supported  by  proof  of  words  spoken 
interrogatively.  Such  were  the  words 
as  testified  to  by  the  defendant's  wit- 
nesses, and  his  Honor  committed  an 
error  in  not  permitting  the  jury  to  de- 
cide whether  that  was  the  form  of 
expression  used  by  the  defendant,  in- 
stead, of  that  which  was  sworn  to  by 
the  plaintiff's  witnesses.  For  this 
error,  the  judgment  must  be  reversed." 

Compare  Pegram  v.  Stoltz  (1872> 
67  N.  C.  144,  wherein  the  contrary  rule 
was  upheld  by  virtue  of  a  statute 
passed  subsequent  to  the  ruling  in 
King  ▼.  Whitiey  (1860)  62  N.  C  (7 
Jones,  L.)  529,  providing  in  effect  that 
no  variance  is  to  be  deemed  material 
unless  it  misleads  the  adverse  party 
to  his  prejudice. 

In  Sword  v.  Martin  (1887)  28  IlL 
App.  304,  the  averment  was  that  the 
defendant    said:     "Johnnie    Binnins 
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knocked  up  Charlie's  Martin's  daugh- 
ter." The  proof  was  that  the  de- 
fendant said:  "Have  you  heard  that 
Charles  Martin's  daughter  was 
knocked  up?  I  told  him  I  had  not 
heard  it.  He  said  it  was  so."  It  was 
held  that  the  variance  was  material. 

In  Beasley  v.  Hills  (1910)  1  Tenn. 
C.  C.  A.  285,  the  allegation  was  that 
the  defendant  said:  "Mamie  Hills 
<plaintiff's  wife)  has  a  baby;  it  is 
about  a  month  or  six  weeks  old," 
meaning  thereby  that  she  had  given 
birth  to  a- baby  begotten  prior  to  her 
marriage  with  plaintiff  and  at  time 
when  she  was  a  maiden.  The  proof 
showed  that  the  words  were  spoken 
interrogatively  as  follows:  "She  (de- 
fendant) asked  me  (witness)  if  I  had 
heard  of  my  new  kinsfolks,  and  I  said 
who,  and  she  said,  'Haven't  you  heard 
about  Fred  Hills  and  Mamie  Hills 
having  a  baby?'  "  Another  witness 
testified  thus :  "Why,  she  (defendant) 
asked  me  if  I  had  heard  that  Fred  and 
Mamie  Hills  had  a  baby  girl  at  their 
house,  and  I  told  her  that  I  hadn't 
heard  of  it  and  she  said  that  she  had 
heard  it."  The  variance  was  held  to 
be  fatal. 

In  Long  V.  Fleming  (1837)  2  Miles 
(Pa.)  104,  the  averment  was  that  the 
defendant  said:  "She,  the  plaintiff, 
was  pregnant,  and  in  my  opinion  very 
lusty" — ^"Elizabeth  Long  (plaintiff)  is 
pregnant  and  gone  with  child  seven 
months."  The  proof  was  that  the  de- 
fendant said  to  a  witness :  "Have  you 
heard  or  do  you  know  that  Miss  Long 
is  pregnant  by  Dr.  P.?"  to  which  wit- 
ness exclaimed,  "Can  it  be  so?"  and 
he  replied,  "There  is  too  much  reason 
to  believe  it  so,"  etc.  It  was  held  that 
the  variance  was  material. 

A  charge  that  the  defendant  pub- 
lished of  the  plaintiff  that  "he  cannot 
pay  his  laborers,"  by  reason  of  which 
the  plaintiff's  credit  was  injured,  has 
been  held  not  to  be  supported  by  proof 
that  the  defendant  asked  a  witness 
"if  he  had  heard  Barnes  (plaintiff) 
could  not  pay  his  laborers?"  Barnes 
V.  Holloway  (1799)  8  T.  R.  150,  101 
Eng.  Reprint,  1316. 

In  Irish-American  Bank  v.  Bader 
<1894)  69  Minn.  329,  61  N.  W.  328, 
the  proof  was  that  the  defendant  said 


the  following:  "Have  you  got  any 
money  in  the  Irish-American  Bank? 
If  you  have  any  there,  you  had  better 
be  getting  it  out."  It  was  held  that 
there  was  a  material  variance  from  a 
pleading  which  alleged  that  defendant 
said:  "There  is  a  run  on  the  Irish- 
American  Bank;"  "the  Irish- American 
Bank  has  suspended;"  "the  Irish- 
American  Bank  had  but  $13,000  in 
money  last  May;"  "and  it  is  no  good 
any  way;"  "the  Irish-American  Bank 
closed  its  doors  at  2  o'clock  to-day." 
The  court  said:  "While  it  is  not 
necessary  to  prove  the  exact  words 
charged,  but  will  be  sufficient  to  prove 
their  substance,  yet  the  words  proved 
must  be  substantially  the  same.  Proof 
of  different  words,  although  conveying 
the  same  general  idea,  is  not  sufBcient. 
While  the  words  charged  and  those 
proved  in  this  case  may  both  reflect 
upon  the  solvency  of  the  defendant 
bank,  yet  they  are  not  the  same  in  sub- 
stance." 

An  allegation  containing  a  direct 
charge  that  the  defendant  uttered  cer- 
tain slanderous  words  is  not  sustained 
by  proof  that  the  defendant  said  there 
was  such  a  report  in  the  neighborhood, 
and  expressed  his  difficulty  in  believ- 
ing the  report.  Horton  v.  Reavis 
(1818)  2  Murph.  (N.  C.)  880. 

An  allegation  of  defamatory  words 
in  the  form  of  an  assertion  of  a  posi- 
tive fact  is  not  supported  by  proof  that 
the  words  were  used  with  an  assertion 
of  the  speaker's  belief  only  of  the  fact. 
Cook  V.  Stokes  (1832)  1  Moody  &  R. 
(Eng.)  237,  wherein  the  words  alleged 
were  that  defendant  said:  "I  cannot 
answer  for  the  cleanliness  of  her 
(plaintiff's)  person,  because  she  takes 
snuff;"  and  the  proof  showed  that  de- 
fendant said :  "I  cannot  answer  for  the 
cleanliness  of  her  person,  because  I 
understand  (or  I  believe)  she  takes 
snuff." 

Similarly  it  was  said  in  Bleitz  v. 
Carton  (1908)  49  Wash.  546,  96  Pac. 
1099:  "Proof  of  slanderous  words 
spoken  in  a  conditional  or  hypotheti- 
cal statement  does  not  support  an  alle- 
gation of  slanderous  words  pleaded  as 
a  positive  or  direct  assertion."  In  the 
instant  case  the  complaint  charged  the 
defendant    with    having    said    that 
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'^leitz  is  not  a  fit  man  to  associate 
with  decent  -people.  He  has  another 
wife  back  East  and  a  wife  and  child 
here,"  while  the  proof  showed  that  the 
statement  was  preceded  by  the  words, 
"If  what  Mr.  Davis  has  told  me  is 
true,  BleitE  is  not  a  fit  man,"  etc.  It 
was  held  a  material  variance. 

On  the  other  hand,  in  Treat  v. 
Brownins  (1822)  4  Conn.  408,  10  Am. 
Dec.  156,  the  declaration  allesred 
that  the  defendant  said  of  the  plain- 
tiff: "She  (plaintiff)  had  a  bastard 
child  in  the  city  of  New  York."  The 
proof  was  that  defendant  said:  "If 
she  (defendant)  had  not  been  misin- 
formed, the  (plaintiff)  had  a  child," 
etc.  The  variance  was  held  not  to  be 
material. 

So  in  Commons  v.  Walters  (1836)  1 
Port.  (Ala.)  377,  27  Am.  Dec.  635,  the 
words  charged  were,  "You  are  per- 
jured." The  proof  was,  "Are  you  not 
afraid,  as  you  have  perjured  your- 
self?" It  was  held  that  there  was  not 
a  material  variance,  since  the  latter 
fully  embraced  the  former. 


^milarly,  in  Pennington  v.  Meeks 
(1870)  46  Mo.  217,  proof  of  the  words, 
"Don't  you  think  Jim  Pennington 
(plaintiff),  the  damned  old  rascal, 
stole  one  of  our  hogs  ?"  or  "Have  you 
heard  about  Pennington  stealing  one 
of  my  hogs?"  was  held  not  materially 
variant  from  a  pleading  which 
charged  the  use  of  the  words,  "He 
(plaintiff)  stole  my  hog,  and  I  can 
prove  it,"  or  "He  stole  one  of  our 
hogs." 

An  allegation  that  defendant  said 
that  the  plaintiff  stole,  etc.,  has  been 
held  to  be  sustained  by  proof  that  the 
defendant  said  that  he  believed  that 
the  plaintiff  stole,  etc.  Pitman  v. 
Drown  (1917)  176  Ky.  268,  195  S.  W. 
815. 

So,  in  Beehler  v.  Steever  (1837)  2 
Whart.  (Pa.)  313,  it  was  held  that  an 
averment  that  the  defendant  said: 
"You  are  conspiring  with  others  to 
cheat  me,"  was  supported  by  proof 
that  he  said:    "I  believe,"  etc. 

li.  S.  B. 


J.  3.  MILLER  et  al.,  Appts., 

V. 

JOHN  M.  MAIER,  Respt. 

Minneaota  Supreme  Court  —  Februaiy  S8,  1017m 
(186  Minn.  231, 161  N.  W.  513.) 

Election  —  treating  voters  —  elTect. 

1.  A  candidate  for  public  office,  who  during  his  campaign  hy  word  of 
mouth  solicits  the  vote  of  an  elector  who  has  the  right  to  vote  for  him  at 
such  election,  and  at  the  same  time  dispenses  intoxicating  liquor  to  such 
elector,  brings  himself  clearly  within  the  terms  and  meaning  of  the  stat- 
ute; nor  can  a  holding  that  such  acts  on-  the  piart  of  a  candidate  amount 
to  mere  hospitality,  or  that  they  are  trivial  and  unimportant,  be  sustained. 
To  so  hold  would  destroy  the  purpose  and  effect  of  the  statute. 

[See  note  on  this  question  beginning  on  page  402.] 


Same  —  contest   —  withdrawal   of 
name. 

2.  A  proceeding  to  contest  the  elec- 
tion of  a  town  officer  charged  with  a 
violation  of  the  Corrupt  Practices  Act, 
based  upon  a  statutory  petition,  signed 
by  twenty-five  or  more  qualified  elect- 
m,  is  a  proceeding  in  which  the  pub- 

Headnotes  by  QmNN,  J. 


lie  has  such  an  interest  that  an  elector 
who  signed  such  petition  may  not 
withdraw  his  name  therefrom,  after 
the  petition  has  been  served  and  acted 
upon  by  the  court.!  ;  .' 
Same  —  jrieadings. 

3.  In  such  contest,  the  petition  and 
notice  of  contest,  under  §§  629  and  599, 
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Gen.  Stat.  1918,  serve  the  purpose  of  a 
complaint  in  an  ordinary  civil  action, 
find  the  proceeding  is  subject  to  the 
same  rules  of  practice;  and,  where  the 
petition  contains  all  the  averments 
necessary  to  give  the  court  jurisdic- 


tion, the  contestee  must,  in  order  to 
avail  himself  of  the  question  of  the 
legal  capacity  of  the  contestants  to 
bring  the  contest,  do  so  by  demur- 
rer or  answer,  otherwise  he  will  be 
deemed  to  have  waived  the  same. 


Appeal  by  contestants  from  a  judgment  of  the  District  Court  for  Yellow 
Medicine  C!ounty  in  favor  of  contestee  in  a  proceeding  to  contest  his  elec- 
tion and  right  to  the  office  of  town  supervisor  because  of  alleged  Tiolation 
of  the  (Corrupt  Practices  Act.    Reversed. 

Thc^  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  O.  A.  Lende,  for  appellants:  were  on  March  22,  1916,  filed  in  the 

The  acts  complained  of  come  within     office  of  the  clerk  of  the  district 


the  prohibitions  of  the  Corrupt  Prac 
tices  Act,  and  respondent  has  violated 
the  provisions  thereof,  and  therefore 
becomes  disqualified  from  holding 
said  oflSce. 

•  Saari  v.  Gleason,  126  Minn.  878,  148 
N.  W.  293;  Olson  v.  Billberg,  129  Minn. 
160,  151  N.  W.  650;  State  ex  rel.  Brady 
V,  Bates,  102  Minn.  104, 112  N.  W.  1026, 
12  Ann.  Cas.  105. 

Messrs.  Tom  Davis  and  Ernest  A. 
Michel,  for  respondent: 

It  was  not  shown  that  the  contest- 
ants were  legal  voters.  Therefore,  no 
cause  of  action  was  proven,  and  on 
this  ground  the  contest  must  fail. 
Sawyer  v.  Frankson,  134  Minn.  258, 
159  N.  W.  1. 

Quinn,  J.,  delivered  the  opinion  of 
the  court: 

The  respondent  John  M.  Maier,  a 
qualified  voter  of  the  town  of  Ham- 
mer in  Yellow  Medicine  county,  was 
a  candidate  for  election  to  the  office 
of  town  supervisor  of  that  town  at 
the  annual  election,  held  therein  on 
March  14, 1916.  At  the  close  of  the 
canvass  of  the  votes  respondent  was 
declared  elected  to  such  office,  and 
thereupon  qualified  and  assumed  the 
duties  thereof. 

To  contest  respondent's  election 
and  right  to  such  office  upon  the 
ground  of  his  having  violated  the 
provisions  of  the  Corrupt  Practices 
Act,  twenty-seven  qualified  voters  of 
said  township,  having  the  right  to 
vote  for  town  officers  at  such  elec- 
tion, acting  under  §§  599  and  529, 
Gen.  Stat.  1913,  signed  a  notice  of 
appeal  in  due  form,  and  also  signed 
and  verified  a  petition,  specifymg 
the  grounds  upon  which  the  contest 
was  made.    Such  notice  and  petition 


court  of  that  county,  and  on  that  day 
the  same  were  duly  served  upon  re- 
spondent. Thereafter  such  proceed- 
ings were  had  that  on  July  19,  1916, 
a  trial  of  said  appeal  and  contest  was 
had  before  the  district  court,  and 
the  court  made  an  order  in  favor  of 
the  contestee  and  dismissed  the  con- 
test. 

In  its  order  the  court  finds:  That 
for  two  weeks  prior  to  such  election 
contestee  was  an  active  and  avowed 
candidate  for  the  office  of  town 
supervisor;  that  upon  one  occasion, 
while  he  was  so  a  candidate,  he  said 
to  a  qualified  voter  of  the  town:  "I 
would  like,  to  have  you  vote  for  me, 
and  I  wHl  give  you  a  sack  of  oats;" 
that  to  another  voter  he  furnished 
three  drinks  of  whisky,  and  to  an- 
other one  or  more  dbrinks,  but  that 
the  contestee  in  so  doing  was  dis- 
pensing hospitality ;  that  upon  Elec- 
tion Day  contestee  furnished  means 
of  convejrance  to  voters  in  going  to 
and  from  the  place  of  election. 
While  the  findings  of  the  court  are 
silent  as  to  the  time  and  place,  and 
as  to  what  was  said  at  the  time  of 
furnishing  the  liquor  referred  to,  yet 
it  appears  &om  the  undisputed  tes- 
timony that  at  such  tune  contestee 
solicited  and  asked  the  persons  to 
which  such  liquor  was  furnished  to 
vote  for  him.  It  also  appears  that 
the  furnishing  of  the  three  drinks 
of  liquor  was  on  Election  Day,  and 
that  he  at  that  time  asked  the  per- 
sons to  whom  such  liquor  was  fur- 
nished to  vote  for  him.  General 
Statutes  1913,  §  676,  provides  that 
no  candidate  in  seeking  an  dection 
to  a  public  office  shall  directly  or  in- 
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directly  give  or  provide  any  meat  or 
dripk,  or  other  entertainment  or  pro- 
vision, clothing,  liquor,  cigars,  or  to- 
bacco to  any  person,  for  the  purpose 
or  with  the  intent  to  influence  such 
person  to  give  or  refrain  from'  giv- 
ing his  vote- at  such  election  to  or 
for  any  candidate,  and  §  579  pro- 
vides that  no  person  shall  convey  or 
furnish  any  vehicle  for  conyeyance 
or  bear  any  portion  of  any  expense 
for  conveying  any  voter  to  or  from 
the  polls. 

It  may  be  said  that  any  candidate 
for  a  public  office  who,  during  his 
campaign,  by  word  of  mouth,  solicits 
the  vote  of  an  elector  who  has  the 
right  to  vote  for  him  at  such  elec- 
tion, and  at  the  same  time  dispenses 
intoxicating  liquor  to  such  elector, 
KicetioB-  brings      himself 

treRtiBK  ▼otera  clearly  within  the 
"*■***•  terms  and  meaning 

of  the  statute;  nor  can  a  holding 
that  such  acts  on  the  part  of  a  can- 
didate amount  to  mere  hospitality, 
or  that  they  are  trivial  and  unim- 
portant, be  sustained.  To  so  hold 
wftuld  destroy  entirely  the  effect 
and  value  of  the  statute. 

In  election  conteste  of  this  nature 
the  law  requires  that  the  same  shall 
be  tried  at  a  general  or  special  term 
of  the  district  court,  holden  in  the 
county  within  thirty  days  from  the 
canvass  of  the  votes.  There  being 
no  such  term  within  the  county  the 
district  court,  upon  application  duly 
made,  called  a  special  term  to  be 
held  at. the  county  seat  on  March  31 
for  the  trial  of  this  contest. 

On  April  6,  three  of  the  electors 
who  had  signed  and  sworn  to  the 
petition  made  application  to  the 
court,  through  the  attorneys  for  con- 
testee,  for  leave  to  withdraw  from 
the  petition  upon  the  ground  that 
they  did  not,  at  the  time  of  signing 
the  same,  fully  understand  the  con- 
tents thereof.  This  application  was 
tamc~eo««eat  propcrly  denied  by 
-witkarswai  the'court.  Contests 
•'■—••  of    this    character 

based  upon  a  statutory  petition,, 
signed  and  sworn  to  by  a  large  num- 
ba  of  electors  for  the  purpose  of 
setting  a  contest  in  motion,  consti- 

2  A.L.R.— 26. 
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tute  the  beginning  of  a  very  import- 
ant litigation,  in  which  the  public 
has  a  deep  interest,  and  men  should 
not  lightly  be  permitted  to  stultify 
themselves  by  saying  that  they  did 
not  know  what  they  were  doing 
when  they  signed  an  instrument  of  . 
that  gravity.  Re  Grim,  14  W.  N. 
C.  303. 

The  proceeding  was  in  no  legal 
sense  under  the  control  of  the  con- 
testants, after  the  court  had  taken 
action  therein  by  calling  a  special 
term  of  court- 

The  filing  and  serving  of  the  peti- 
tion, together  with  the  notice,  con-, 
ferred  upon  the  court  power  to  act 
in  the  premises,  and  after  jurisdic- 
tion is  thus  conferred  and  the  court 
has  acteid  thereon  the  jurisdiction 
cannot  be  defeated  by  any  number 
of  such  petitioners  subsequently 
withdrawing  from  the  petition. 
Grinnell  v.  Adams,  34  Ohio  St.  44. 

The  contest  was  not  tried  at  the 
special  term  set  for  March  31,  but 
such  postponements  were  had  that 
on  July  19  the  matter  vras  heard, 
and  on  August  7  the  court  filed  its 
decision,  and  on  September  12  con- 
testee  moved  the  court  to  amend 
the  findin^rs  by  inserting  therein 
that  there  was  no  evidence  offered 
on  the  trial  to  show  that  other  than 
three  of  the  petitioners  were  voters 
of  the  town  at  the  time  of  the  elec- 
tion. In  this  regard  the  petition  is 
clear  and  specific,  it  contains  all  the 
avermente  necessary  to  give  the 
court  jurisdiction  and,  if  proven,  to 
sustain  the  contest.  It  conteins  an 
allegation  that  each  of  the  petition- 
ers at  the  time  of  the  election  were 
residente  and  legal  voters  of  the 
town  and  had  the  right  to  vote  for 
town  officers  at  such  election.  The 
question  whether  contestante  were 
legal  voters  of  the  town  at  the  time 
of  the  election,  and  whether  they 
had  the  right  to  vote  for  tovm  offi- 
cers at  such  election,  goes  directly 
to  the  question  of  their  legal  capac- 
ity to  sue,  that  is,  to  bring  this  con- 
test. Contestee  contends  that  under 
the  showing  made  at  the  trial  it  does 
not  appear  that  contestants  were 
voters  of  the  town  at  the  time  of  the 
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election,  and  therefore  it  does  not 
appear  that  they  had  legal  capacity 
to  sue  or  bring  this  contest. 

We  do  not  concur  in  this  conten- 
tion. The  petition  and  notice  serve 
the  purpose  of  a  complaint  in  an  or- 
dinary civil  action, 
and  the  proceeding 
is  subject  to  the 
same  rules  of  practice.  The  answer 
is  a  general  denial.  It  is  not  suffi- 
cient after  the  trial  and  decision  for 
contestee  to  say  that  it  does  not  ap- 
pear that  contestants  had  the  capac- 
ity to  sue,  or,  its  equivalent,  to  bring 
-this  contest.  If  contestee  wished  to 
raise  this  question,  he  should  have 
done  so  by  demurrer  or  answer,  oth- 
erwise he  is  deemed  to  have  waived 
the  same.  Gen.  Stat.  1918,  §  7755. 
The  decision  in  the  case  of  Saw- 
yer v.  Frankson,  134  Minn.  258, 159 


N.  W.  1,  is  not  in  point.  There  the 
petition  did  not  show  upon  its  face 
that  the  contestants  had  the  right 
to  vote  for  candidates  for  the  nomi- 
nation to  the  office  in  question,  and 
the  contestee  served  a  notice  of  a 
motion  to  dismiss  the  petition,  upon 
the  ground  that  it  did  not  appear 
that  contestants  had  the  capaci^  to 
bring  the  contest,  and  after  hear- 
ing, it  not  being  made  to  appear  that 
the  contestants  did  have  the  right 
to  participate  in  the  election  for  the 
nomination  of  a  candidate  for  the 
office  in  question,  the  court  dis- 
missed the  proceeding. 

It  follows  that  the  judgment  ap- 
pealed from  should  be  reversed,  and 
the  election  of  the  contestee,  John 
M.  Maier,  to  the  office  of  town  super- 
visor of  the  town  of  Hammer,  an- 
nulled.  It  is  so  ordered. 


ANNOTATION. 

Treatinc  of  voters  by  candidate  for  office  a»  violatioii  of  corrspt  practicM  or 

similar  act. 


I.  Generally,  402. 
n.  What    constitutes   corrupt   treating, 

404. 
III.  Treating  meeting  of  electors,  408. 
ly.  Treating  on  election  day,  410. 

7.  OeneraUy. 
In  the  absence  of  a  statutory  provi- 
sion specifically  making  the  giving  of 
a  treat,  regardless  of  the  intention 
with  which  it  is  given,  a  corrupt  prac- 
tice, it  is  generally  held  that  treating 
by  a  candidate,  as  customarily  done 
in  the  daily  intercourse  of  men,  is  not 
per  se  a  violation  of  a  Corrupt  Prac- 
tices Act,  or  a  similar  act,  prohibiting 
the  influencing  of  voters  by  the  gift 
of  refreshments,  etc.  Whether  such 
treating  becomes  a  violation  of  the 
statute  depends  on  the  intent  with 
which  it  is  done;  if  done  with  the 
intention  to  influence  the  vote  of  an 
elector  it  is  a  violation  of  the  statute ; 
otherwise,  not;  and  this  intent  can 
be  ascertained  only  from  the  facts  and 
circumstances  surrounding  each  par- 
ticular    case.     Moonlight     v.     Bond 

(1876)  17  Kan.  351;  Re  Price  (1906) 
S3  Pa.  Co.  Ct.  244;  Umbel's  Election 

(1911)  281  Pa.  94,  80  Atl.  541,  revers- 


ing on  other  grounds  (1910)  43  Pa. 
Super.  Ct.  598;  Hackett  v.  Larkin 
(1897)  27  Can.  S.  C.  241 ;  Re  Rockwood 
Election  (1884)  2  Manitoba  L.  R.  129; 
Re  Lisgar  Election  (1902)  14  Mani- 
toba L.  R.  810;  Re  East  Middlesex 
Provincial  Election  (1908)  5  Ont  L. 
Rep.  644;  Treleaven  v.  Gould  (1884) 
1  Ont  Elect.  Rep.  1;  Miles  v.  Roe 
(1884)  1  Ont  Elect.  Rep.  41;  Rhoder  v. 
McKenzie  (1883)  1  Ont.  Elect.  Rep. 
250;  McLennon  v.  Craig  (1871)  Hodg. 
Ont.  Elect.  Rep.  8;  Beatty  v.  Carrie 
(1871)  Hodg.  Ont.  Elect.  Rep.  47;  Jar- 
man  V.  Meredith  (1875)  Hodg.  Ont. 
Elect.  Rep.  214;  Cameron  v.  McDou- 
gall  (1875)  Hodg.  Ont  Elect.  Rep.  376; 
Decow  V.  Wallace  (1875)  Hodg.  OnL 
Elect.  Rep.  660;  Blue  v.  Arkell  (1879) 
Hodg.  Ont.  Elect.  Rep.  769. 

In  the  case  of  Re  Price  (1906)  16 
Pa.  Dist.  R.  326,  the  rule  was  stated 
as  follows:  "Treating,  as  commonly 
understood,  is  the  giving  of  food, 
drinks,  or  cigars,  as  a  compliment  or 
mark  of  good  fellowship,  and  in  com- 
pany at  the  table,  bar,  or  cigar  coun- 
ter. It  has  grown  to  such  an  extent 
in  the  United  States  as  to  make  it  an 
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abase  and  an  evil.  It  may  very  prop- 
erly be  called  an  American  custom. 
'Nowhere  in  Europe  is  the  senseless 
and  wasteful  American  custom  of 
treating  known.'  6  Howells's  Venetian 
Life,  page  87.  The  origin  of  the  cus- 
tom may  be  ascribed  to  the  marked 
generosity  and  good  fellowship  of  the 
American  people;  but  the  notable  in- 
crease of  it  may  be  ascribed  to  con- 
Tentionalities.  Men  in  some  of  the 
callings  or  occupations  of  life  are 
more  called  upon  than  others,  and  es- 
pecially landlords  of  hotels,  and  keep- 
ers of  saloons.  It  would  be  rank  dis- 
courtesy for  one  of  this  class  to  visit 
a  hotel  or  saloon  and  not  treat.  It 
would  be  incorrect  to  say  that  he 
treated  to  get  business.  It  would  be 
more  nearly  expressing  it,  applying  it 
to  the  general  habit,  that  he  did  it  be- 
cause he  did  not  want  to  be  called 
mean.  We  cannot  look  upon  this  cus- 
tom or  habit,  practised  or  complied 
with  by  a  candidate,  as  per  se  a  viola- 
tion of  the  law.  It  might  easily  be  so 
considered  in  countries  where  it  is  not 
a  general  custom,  as  here,  because  in 
such  countries  it  would  lack  the  rea- 
son and  the  impelling  power.  In  the 
state  of  Pennsylvania  it  is  more  than 
a  custom,  as  commonly  understood. 
Treating  is  a  conventionality.  It  is  an 
outcome  of  general  habit  and  demand- 
ed by  society.  Like  all  such  matters, 
however,  it  is  subject  to  a  line  of  de- 
marcation or  qualification.  The  estab- 
lished custom  does  not  demand  that  a 
man  treat  others  to  food,  either  at  a 
table  or  elsewhere,  nor  that  he  treat  a 
man  or  men  either  to  drink  or  cigars 
in  any  other  place  than  a  hotel,  saloon, 
or  cigar  store,  nor  except  he  casually 
meet  a  person  or  persons  at  such 
places.  And  as  applied  to  a  candidate, 
we  hold  that  it  would  not  be  a  viola- 
tion of  the  Election  Laws  of  this  state 
for  him  to  treat  people  that  he  met 
casually,  daring  the  course  of  his  cam- 
paign, at  a  hotel  bar,  saloon,  or  a 
cigar  store,  if  it  were  not  premised  by 
his  calling  attention  to  the  fact  of  his 
being  a  candidate,  or  immediately  fol- 
lowed by  a  declaration  to  that  effect; 
but  that  it  is  a  violation  of  such  laws 
to  send  a  keg  of  beer  or  a  quantity  of 
whisky  to  a  person  or  persons  during 
a  campaign,  to  be  given  to  voters;  to 


carry  around  whisky  while  traveling 
about  in  the  election  district  or  dia- 
tricts,  while  soliciting  votes,  and  treat 
voters  thereto ;  to  meet  by  appointment 
voters  at  a  hotel,  saloon,  or  other 
place,  while  a  candidate,  and  treat  to 
whisky,  any  other  intoxicating  liquor, 
or  cigars." 

It  was  said  in  Decow  v.  Wallace 
(1876)  Hodg.  Ont.  Elect.  Rep.  660; 
"It  is  not,  however,  the  simple  act  of 
treating,  but  the  intention  with  which 
that  act  is  committed,  which  gives  it 
the  criminal  character,  and  which  sub- 
jects the  candidate  to  the  loss  of  the 
seat.  It  must  be  done  corruptly,  and 
for  the  purpose  of  corruptly  influenc- 
ing the  voter."  In  this  case,  however, 
the  court  did  not  pass  on  the  particu- 
lar act  of  treating,  the  decision  turn- 
ing on  a  question  of  agency. 

In  Somerville  v.  Laflamme  (1877)  2 
Can.  S.  C.  21*6,  wherein  it  appeared 
that  the  treating  by  agents  of  a  can- 
didate was  no  more  than  was  custom- 
ary, the  court  stated  the  rule  as  fol- 
lows: "As  to  corrupt  treating  by 
persons  alleged  to  be  respondent's 
agents,  though  there  appears  to  have 
been  more  or  less  drinking  during  the 
canvass  and  about  the  time  of  the  elec- 
tion, much  of  it  appears  to  be  of  the 
character  which  prevails  through  the 
country  when  a  number  of  people  meet 
for  purposes  other  than  elections,  such 
as  horse  races,  and  other  meetings 
where  there  is  a  good  deal  of  talking 
and  discussion  going  on,  and  in  the 
interludes  between  conversations  some 
man  calls  for  liquor,  a  short  time  after 
another  does  the  same,  and,  if  the 
number  of  persons  assembled  is  not 
too  great,  the  habit,  I  apprehend,  is 
to  ask  all  who  are  near  to  join  in 
drinking.  If  there  are  a  great  many 
people  present  they  are  apt  to  form 
into  small  knots,  and  bo  join  in  drink- 
ing. I  do  not  think  drinking  under 
such  circumstances  can  be  called  cor- 
rupt treating.  There  was  not  during 
this  election,  as  far  as  I  can  under- 
stand, that  profuse  expenditure  for 
drink  that  used  to  prevail,  to  the  great 
injury  of  all  concerned  in  it.  From 
the  perusal  of  the  whole  of  the  evi- 
dence, I  do  not  think  there  can  be  any 
pretense  that  what  would  be  called 
general  treating  prevailed  at  the  elec- 
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tion  or  during  the  canvass,  and  cer- 
tainly none  to  the  extent  which  would 
justify  the  setting  aside  the  election 
on  that  ground." 

In  Beatty  v.  Currie  (1871)  Hodg. 
Ont  Elect.  Rep.  47,  it  was  held  that 
treating,  when  done  in  compliance 
with  a  custom  prevalent  in  the  coun- 
try, was  not  a  corrupt  practice  unless 
it  was  shown  that  it  was  done  with 
the  intent  to  influence  the  election,  it 
being  said  that  if  this  was  shown  one 
glass  of  whisky  might  avoid  an  elec- 
tion. 

In  Moonlight  v.  Bond  (1876)  17  Kan. 
361,  it  was  held  that  in  the  absence  of 
any  showing  that  the  furnishing  of 
drinks  to  voters  was  done  with  the 
intent  to  influence  their  votes,  in 
violation  of  the  statutory  prohibition 
against  a  candidate's  giving  or  offer- 
ing any  bribe  or  reward,  in  money, 
property,  or  thing  of  Value  for  the 
purpose  of  procuring  his  election,  the 
mere  fact  of  treating  was  not  a  viola- 
tion of  the  statute. 

In  Blue  V.  Arkell  (1879)  Hodg.  Ont 
Elect.  Rep.  769,  it  was  held  that  no 
inference  that  the  act  of  treating  an 
elector  was  corrupt  could  be  drawn 
from  the  sole  fact  that  an  election 
was  being  held. 

However,  it  has  been  held  that  gen- 
eral, extensive,  and  miscellaneous 
treating  is,  prima  facie,  a  corrupt 
practice,  and  the  burden  of  proof  is 
on  the  candidate  to  show  that  it  was 
innocently  done.  Re  East  Middlesex 
Provincial  Election  (1908)  6  Ont  L. 
Rep.  644. 

While  the  great  majority  of  cases 
support  the  general  rule  as  stated,  a 
contrary  doctrine  would  seem  to  have 
been  adopted  in  Texas.  Whaley  v. 
Thomason  (1906)  41  Tex.  Civ.  App. 
405,  98  S.  W.  212.  That  case  did  not 
involve  directly  the  treating  by  a  can- 
didate, being  a  contested  local  option 
election  case.  One  of  the  grounds 
alleged  by  the  contestants  as  invalidat- 
ing the  election  was  the  use  of  cigars 
and  whisky  to  influence  voters.  The 
court,  in  construing  a  statute  making 
it  a  felony  for  any  person  to  lend  or 
contribute,  or  to  offer  or  promise  to 
lend  or  contribute  or  pay,  any  money 
or  other  valuable  thing  to  any  voter 
to  induce  him  to  vote  for  or  against 


any  person  or  any  particular  proposi- 
tion submitted  to  voters,  said:  "If,  as 
alleged,  'on  the  election  day  such 
money  and  whisky  and  cigars  were 
freely  used,  wherever  possible,  in 
bribing  and  influencing  voters  to  cast 
their  votes  against  prohibition,'  we  see 
no  reason  why  the  sections  of  the  Ter- 
rell Election  Law  above  set  out  were 
not  violated,  although  the  petition 
seems  to  have  termed  these  alleged  acts 
'irregularities.'  To  treat  the  voter  on 
election  day  to  cigars,  liquors,  or  the 
like  may  seem  a  trivial  matter,  and 
votes  so  influenced  would  undoubtedly 
be  very  cheap,  but  such  votes  go  as 
far  as  any  otiiers  in  determining  the 
final  result  of  the  election.  All  such 
appeals  to  the  appetite  of  the  voter 
are  at  least  contrary  to  the  spirit  of 
our  Election  Law,  which  was  designed 
to  purify  the  ballot  in  Texas  and 
should  be  liberally  construed  and  rig- 
idly enforced.  It  will  be  observed 
that  this  law  forbids  the  use  of  any- 
thing of  value  to  even  bring  voters  to 
the  polls.  A  pure  and  untrammelled 
ballot  is  of  far  more  importance  to  the 
people  of  Texas  than  the  success  or 
failure  of  any  proposed  local  measure^ 
however  good  or  bad  it  may  be." 

II.  What  oonatitutea  corrupt  treating. 

Whether  the  treating  of  voters  is 
corrupt  as  being  designed  to  influence 
them  unduly  seems  to  be  a  question 
of  fact,  to  be  determined  on  the  cir- 
cumstances of  each  case. 

In  the  ease  of  Re  Price  (1906)  16 
Pa.  Dist.  R.  326,  wherein  a  candidate 
admitted  that  he  treated  voters  to 
cigars  and  whisky,  the  court,  in  hold- 
ing that  the  evidence  was  insufficient 
to  show  that  the  treating  was  done 
with  corrupt  intent,  said :  "Wesley  J. 
Price,  the  accountant,  admitted  he 
treated  to  whisky  and  cigars.  Did  he 
do  it  in  furtherance  of  his  nomination, 
or  simply  as  a  custom,  not  in  excess 
of  his  ordinary  custom,  but  as  he  was 
wont  to  do?  He  was  a  landlord  of  a 
hotel,  of  generous  nature,  and  the  find- 
ing is  sustained  by  the  evidence  that 
he  treated  less  than  he  was  ^accus- 
tomed to  do.  There  is  no  evidence  that 
he  did  this  as  a  means  of  furthering 
his  election.  He  did  not  premise  it 
with  remarks  of  his  candidacy,  nor  by 
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solicitation  of  votes,  bat  npon  the  con- 
trary, whenever  his  candidacy  hap- 
pened to  be  mentioned,  he  expressly 
disavowed  the  treating  as  belnff  done 
to  influence  voters.  There  was  no 
large  assemblage  of  voters  at  any  time 
when  he  treated,  nor  any  evidence  of 
any  ap|>ointment  to  meet  him.  We  do 
not  believe  that  the  accountant  treated 
any  voter,  believing  that  he  would 
thereby  secure  his  vote  or  his  in- 
fluence; nor  do  we  believe  that  any 
voter  accepted  the  treat  with  that 
idea." 

In  the  case  of  Re  Umbel's  Election 
(1911)  231  Pa.  94,  80  Atl.  451,  revers- 
ing on.  other  grounds  (1910)  43  Pa. 
Super.  Ct.  598,  the  court,  holding  that 
the  gift  of  a  cigar  by  a  candidate  with- 
oat  any  intent  to  influence  a  voter  was 
not  a  violation  of  the  Corrupt  Prac- 
tices Act,  set  out  the  facts  and  its 
ruling  as  follows:  "We  are  not  to  be 
understood  as  holding  that  the  in- 
fluencing or  attempting  to  influence 
voters' by  the  gift  of  liquors  or  cigars 
is  any  less  illegal  than  the  attempt  to 
influence  them  by  the  gift  of  money  or 
.  other  valuable  thing.  Under  the  testi- 
mony of  the  respondent,  and  the 
court's  finding  of  fact  based  thereon, 
the  item,  'Markle's  drug  store,  for  one 
box  of  cigars,  |8,'  was  not  an  election 
«xpen8e  within  the  meaning  of  the  act, 
and  need  not  have  been  included  in 
his  account.  He  was  not  estopped  by 
the  fact  that  he  included  it  in  his 
account  from  showing  that  the  use 
of  the  cigars  was  but  the  common 
courtesy  which  men  extend  to  friends, 
without  any  thought  on  his  part  or 
their  part  that  the  latter  were  to  be 
influenced  in  their  votes  thereby." 

In  Rhoder  v.  McKenzie  (1883)  1 
Ont  Elect.  Rep.  250,  wherein  it  ap- 
peared that  a  candidate  treated  his 
friends  of  both  political  parties  in  the 
same  manner  in  which  he  had  been 
accustomed  to  do  before  the  canvass, 
spending  from  25  to  60  cents  a  day, 
it  was  held  that  such  treating  was  not ' 
sufficient  to  come  within  the  Corrupt 
Practices  Act. 

In  Cameron  v.  McDougsll  (1876) 
Hodg.  Ont.  Elect  Rep.  876,  the  court, 
in  holding  that  the  evidence  was  in- 
sufficient to  show  that  the  treating 
was  done  with  a  corrupt  intent,  said: 


"The  respondent  is  a  farmer,  and  has 
for  the  last  sixteen  years  followed  the 
business  of  a  drover.  He  says  that  it 
is  the  practice  of  drovers  to  go  to 
taverns  as  the  best  places  for  meeting 
with  farmers  and  hearing  of  cattle, 
and  that  he  has  always  been  in  the 
habit  of  treating  at  taverns  in  the 
coarse  of  his  business,  and  this  is  con- 
firmed by  the  evidence  of  other  wit- 
nesses. He  states  that  when  he  be- 
came a  candidate  he  canvassed  per- 
sonally through  the  riding,  and  went 
to  the  taverns  as  good  places  to  meet 
with  the  electors;  that  on  these  occa- 
sions he  sometimes  treated;. sometimes 
friends  who  were  with  him  treated; 
and  the  treating  was  sometimes  by 
others  who  were  not  friends ;  and  the 
treating  was  general  to  all  who  might 
happen  to  be  present.  As  to  its  extent, 
he  says  it  was  much  less  than  was  his 
habit  in  the  course  of  his  business; 
not  more,  he  says,  than  one  fifth  as 
much.  ...  If  in  this  case  the  evi- 
dence led  me  to  the  conclusion  that 
the  respondent  did  what  he  did  in  or- 
der to  make  for  himself  a  reputation 
for  good  fellowship  and  hospitality, 
and  thereby  to  influence  electors  to 
vote  for  him,  I  should  incline  to  think 
it  a  species  of  bribery  which  would 
avoid  the  election  at  common  law ;  but, 
upon  a  careful  consideration  of  the 
evidence,  it  does  not  lead  me  to  that 
conclusion.  There  was  nothing  wrong, 
in  the  eye  of  the  law,  in  the  respond- 
ent making  his  canvass  by  meeting  the 
electors  at  taverns,  and  he  does  not 
seem  to  have  abused  the  occasions  of 
so  meeting  them  by  seeking  to  obtain 
their  votes  by  pampering  their  appe- 
tites for  drink,  or  by  other  undue 
means." 

In  Re  East  Middlesex  Provincial 
Election  (1903)  5  Ont.  L.  Rep.  644,  the 
coart,  in  holding  the  treating  shown 
in  that  case  to  be  insufficient  to 
amount  to  a  corrupt  practice  within 
the  meaning  of  the  law,  stated  the 
facts  and  its  ruling  as  follows :  "The 
respondent  is  a  physician  with  a  large 
country  practice,  and  therefore  con- 
stantly on  the  road.  He  is  also  a  horse 
fancier  and,  although  an  abstainer 
from  liquor,  a  great  consumer  of 
cigars.  It  was  not  disputed  that  while 
on  the  road  he  was  in  the  constant 
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habit  of  treating.  He  seems  to  have 
asked  his  solicitor  Vining  whether  he 
mit^t  continue  that  habit,  and  he  was 
advised  by  him  that  there  was  no  law 
against  it,  until  the  writ  was  issued, 
which  is  said  to  have  been  on  the  22d 
April.  The  respondent,  therefore, 
continued  his  usual  habit  until  that 
date,  after  which  he  treated  no  more. 
The  advice  he  received  was  unfortu- 
nate, for  it  has  resulted  in  this  tedious 
trial.  We  have  already  said  that  ex- 
tensive and  general  or  miscellaneous 
treating  is  only  prima  facie  corrupt, 
and  may  in  fact  be  perfectly  innocent ; 
and  that  a  previous  habit  of  treating 
is  still  an  important  consideration  in 
determining  whether  it  is  corrupt  or 
not,  although  not  in  itself  sufficient. 
Here,  the  respondent  had  been  in  this 
habit,  and  simply  continued  it  for  a 
certain  time;  and  there  is  not  a  single 
witness  but  one  (Johnson)  who  says 
that  on  any  occasion  reference  was 
made  to  the  election." 

In  Gorham  v.  Boultbee  (1871)  Hodg. 
Ont.  Elect.  Rep.  62,  it  was  held  that 
for  a  candidate,  after  a  long  cold 
drive,  to  take  a  drink  and  treat  others 
in  a  barroom,  could  not  be  said  to  be 
done  with  the  intent  to  influence  the 
voters. 

In  Buchner  v.  Currie  (1875)  Hodg. 
Ont.  Elect.  Rep.  187,  wherein  it  ap- 
peared that  a  friend  of  the  candidate 
treated  an  elector  to  a  drink,  and,  not 
having  the  change  to  pay  for  it,  re- 
ceived from  the  candidate,  who  was 
present,  25  cents,  the  court,  in  holding 
that  such  treating  did  not  amount  to 
a  corrupt  practice,  said:  "To  hold 
such  an  amount  of  treating  as  is  re- 
lied upon  in  this  case,  and  given  un- 
der the  circumstances  appearing  in 
the  evidence,  to  be  corruptly  given 
with  the  intent  of  influencing  the  elec- 
tion, would  be  well  calculated,  as  it 
appears  to  me,  to  bring  a  most  whole- 
some law  into  contempt." 

In  Jarman  v.  Meredith  (1875)  Hodg. 
Ont  Elect.  Rep.  214,  it  was  held  that 
for  a  candidate  to  treat  electors  at 
a  tavern  during  his  canvass  was  not, 
per  se,  a  treating  with  corrupt  mo- 
tives. 

In  Treleaven  v.  Gould  (1884)  1  Ont. 
Elect.  Rep.<  1,  wherein  it  appeared  that 
a  candidate  during  his  canvass  treat- 


ed the  people  in  a  saloon,  it  was  in- 
sisted that,  since  it  appeared  that  it 
was  not  his  habit  to  treat,  he  was 
guilty  of  a  violation  of  the  Corrupt 
Practices  Act.  Answering  this  conten- 
tion, the  court  said:  "I  must  confess 
that  I  do  not  attach  much  weight  to 
that  contention,  even  if  it  had  been 
shown  that  the  respondent  abstained 
from  treating  generally  to  a  much 
greater  extent  than  has  been  shown 
here,  and  that  treating  during  the  elec- 
tion had  been  brought  home  to  him 
much  more  clearly  and  extensively 
than  has  been  done  during  this  trial. 
I  can  understand  that,  as  in  the  cases 
referred  to,  the  treating  might  be  of 
that  profuse  and  general  nature  as  to 
render  it  necessary  to  show  that  it 
was  the  ordinary  practice  of  the  partj' 
at  all  times,  and  thereby  to  negative 
the  presumption  which  such  profuse 
treating  might  raise,  that  it  was  done 
corruptly,  with  a  view  to  influencing 
the  election ;  but  that  is  very  different 
from  a  case  in  which  it  was-  shown 
that  the  candidate  was  not  an  habitual 
treater.  It  might  be  that  the  practice 
was  very  distasteful  to  him,  and  that 
his  visits  to  a  barroom  on  other  occa- 
sions would  be  confined  to  those  when 
he  was  settling  his  hotel  bill,  or  giving 
directions  as  to  the  care  of  his  horses, 
or  other  pure  matters  of  business.  It 
would  be  strange  indeed  if,  under  such 
circumstances,  he  were,  in  cold  blood, 
to  invitle  up  to  the  bar  every  man, 
stranger  though  he  might  be,  who 
happened  then  to  be  in  the  barroom; 
and  yet,  when  going  into  a  barroom 
pending  an  election,  receiving  the  wel- 
come of  his  friends,  and  amid  the  gen- 
eral excitement  incident  to  such  an 
occasion,  he  might  hesitate,  in  view  of 
the  universal  custom  of  the  country, 
to  render  himself  singular,  and  in  the 
opinion  of  many  churlish,  in  standing 
aloof  and  refusing  to  treat,  and  might 
therefore  conform  to  this  general  cus- 
tom without  the  slightest  corrupt  in- 
tention." 

In  Blue  v.  Arkell  (1879)  Hodg.  Ont 
Elect.  Rep.  769,  wherein  it  appeared 
that  an  agent,  while  canvassing,  en- 
gaged in  indiscriminate  treating, 
which  had  been  his  custom  for  years, 
the  court  holding  that  it  did  not  ap- 
pear that  the  treating  was  done  with 
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the  intention  of  corruptly  influencing 
any  person  with  regard  to  the  election, 
in  violation  of  §  94  of  the  Dominion 
Election  Act,  stated  the  rule  as  fol- 
lows: "To  make  this  offense  a  cor- 
rupt practice  there  must  be  the  cor- 
rupt giving  for  the  purpose  of  cor- 
ruptly influencing.  Treating  is  not 
in  itself  illegal,  and  in  considering 
whether  it  is  a  corrupt  practice  or  not, 
it  is,  under  the  authorities,  proper  to 
look  at  the  habits  of  the  man  accused 
of  the  offense,  and  endeavor  to  ascer- 
tain his  intention  in  the  treating  com- 
plained of.  It  is  not  to  be  inferred 
that  the  act  is  corrupt  simply  because 
an  election  is  going  on.  There  is  no 
doubt  that  with  the  agent  Day  treat- 
ing was  an  ordinary  act  of  everyday 
life.  Whenever  and  wherever  the  oc- 
casion offered  it  was  indulged  in. 
.  .  .  This  man,  who  has  been  a 
candidate  for  various  offices  for  the 
past  twenty  years,  and  has  freely  em- 
ployed treating  as  an  element  in  his 
canvass,  becomes  an  agent  of  a  can- 
didate who  no  doubt  us^s  him  as  a 
man  whose  influence,  created  by  the 
use  of  liquor,  will  be  sustaiped  by  the 
same  means,  the  benefit  of  which  will 
accrue  to  him  in  the  election  contest. 
This  treating,  if  found  in  one  not 
theretofore  given  to  this  vice,  would 
have  been  sUiiicient  to  have  avoided  the 
election,  but  no  doubt  the  respondent 
and  his  agent  were  informed  of  the 
decisions  which  sanctioned,  under  cer- 
tain circumstances,  a  large  amount  of 
treating,  and  they  acted  on  these  cases, 
and  I  think  are  now  entitled  to  shelter 
behind  them." 

In  Miles  v.  Roe  (1884)  1  Ont.  Elect. 
Rep.  41,  it  was  held  that  taking  a  small 
quantity  of  whisky  to  a  blacksmith 
shop  near  a  polling  place,  which  was 
customarily  used  by  the  neighbors  to 
warm  themselves,  there  being  no  tav- 
ern in  the  neighborhood,  and  treating 
all  who  came  regardless  of  whether 
they  were  voters,  or,  if  they  were,  on 
which  side  they  were,  was  not  treating 
with  an  intent  to  influence  an  election. 

But  in  Hackett  v.  Larkin  (1897)  2T 
Can.  S.  C.  241,  it  was  held  that  for  an 
agent  of  a  candidate  to  take  an  elector 
secretly  into  a  bam  and  give  him  a 
drink  of  whisky,  at  the  same  time  ask- 
ing him  to  vote  for  the  candidate  he 


represented,  was  corrupt  treating  un- 
der the  Corrupt  Practices  Act  and 
avoided  the  election.  The  court  in  this 
case  said :  "This  was  not  treating  of  a 
kind  which  may  very  well  take  place 
without  offense  against  the  Election 
Act,  namely,  where  an  agent  in  the 
course  of  ordinary  hospitality  furnish- 
es liquor  or  accommodation  to  an  elect- 
or. In  my  opinion,  the  only  object  Cal- 
laghan  could  have  had  was  to  influence 
O'Brien's  vote  and  induce  him  to  prom- 
ise his  support  to  the  appellant."  It 
was  further  held  that,  although  the 
treating  was  trivial,  unimportant,  and 
limited  in  character,  within  the  pro- 
vision of  the  statute  (§  19,  Act  1891) 
providing  that  if  the  offense  were  com- 
mitted contrary  to  the  order,  and  with- 
out the  sanction  or  connivance,  of  the 
candidate,  and  was  trivial,  unimpor- 
tant, or  limited  in  character,  it  should 
be  ineffectual  to  avoid  the  election,  the 
candidate,  having  failed  to  prove  that 
the  treating  was  done  without  his 
knowledge  and  against  his  orders, 
could  not  claim  the  benefit  of  the  pro- 
vision. 

In  Hamm  v.  Bashford  (1916)  9  Sask. 
L.  R.  68,  26  D,  L.  R.  573,  33  West.  L.  R. 
473, 9  West.  Week.  Rep.  1044,  reversing 
(1915)  8  West.  Week.  Rep.  793,  it  was 
held  that  for  a  duly  appointed  agent 
of  a  candidate  to  keep  a  small  quan- 
tity of  liquor  in  a  stable  near  a  polling 
place,  treating  only  a  few  persons, 
even  if  a  corrupt  practice,  was  "trivial, 
unimportant,  and  limited  in  charac- 
ter," and  no  ground  for  avoiding  the 
election. 

In  McQueen  v.  Tucker  (1895)  2  Ont. 
Elect.  Rep.  16,  wherein  it  appeared 
that  a  candidate  who  had  not  the 
previous  habit  of  treating  was  shown 
to  have  done  so  in  numerous  cases, 
while  actually  canvassing  the  persons 
who  were  being  treated  and  discussing 
the  election  with  them,  it  was  held 
that  the  treating  was  corrupt  within 
the  meaning  of  the  statute  (Ont.  Rev. 
Stat.  1887,  chap.  9,  §  154)  prohibiting 
corrupt  treating. 

And  see  the  reported  case  (Miller 
V.  Maieb,  ante,  399),  wherein  it  is 
held  that  giving  intoxicating  liquor  to 
a  voter  at  the  time  he  is  solicited  for 
his  vote  is  a  violation  of  the  Minnesota 
statute,  prohibiting  the  giving  of  li- 
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quor,  cigars,  etc.,  to  a  voter,  for  the 
purpose  of  influencing  his  vote. 

In  Gibbs  v.  Wheeler  (1879)  Hodg. 
Ont  Elect.  Rep.  785,  it  was  held  that 
for  an  agent,  while  actually,  canvass- 
ing a  voter  and  urging  him  to  vote  for 
his  candidate,  to  treat  him  four  times 
to  whisky,  constituted  a  corrupt  prac- 
tice and  was  a  violation  of  §  94  of  the 
Dominion  Election  Act,  prohibiting 
the  treating  of  electors  with  the  intent 
of  influencing  their  votes.  But  it  was 
held  in  the  same  case  that  it  was  not 
a  corrupt  practice  for  a  scrutineer  to 
take  whisky  into  the  polling  place  and 
treat  the  deputy  returning  oflJcer,  the 
poll  clerk,  and  another  person  in  the 
polling  station,  it  not  appearing  that 
the  treating  was  on  account  of  the 
persons  treated  having  voted  or  being 
about  to  vote. 

In  Leblanc  v.  Maloney  (1908)  6 
Terr.  L.  Rep.  (Can.)  402,  wherein  it 
appeared  that  large  quantities  of 
whisky  were  provided  by  the  respond- 
ent, through  his  agents,  and  freely  dis- 
tributed at  the  different  polling  places 
to  any  and  all  who  might  call  for  it, 
it  was  held  that  such  a  lavish  use  of 
whisky  clearly  showed  a  corrupt  in- 
tention to  influence  the  election,  and 
it  was  accordingly  held  to  be  void. 

Where  it  appeared  that  during  the 
trips  through  the  constituency  the  can- 
didate carried  with  him,  in  a  special 
compartment  made  in  his  sleigh,  a  keg 
of  liquor,  and  distributed  it  liberally 
as  he  went  along  to  the  electors,  it  was 
held  that  he  was  clearly  guilty  of 
treating  with  the  intention  of  influ- 
encing the  election,  and  therefore  in 
violation  of  the  Manitoba  Controvert- 
ed Election  Act,  prohibiting  treating 
with  an  intent  to  influence  an  election. 
Re  Rockwood  Election  (1884)  2  Mani- 
toba L.  R.  129. 

In  Henderson  v.  Guillet  (1885)  10 
Can.  S.  C.  635,  it  was  held  that  treat- 
ing an  elector  both  before  and  after 
voting,  and  giving  him  $2,  amounted  to 
corrupt  practices  sufficient  to  avoid 
the  election. 

III.  Treattng  meeting  of  eleotora. 

In  Ontario  it  is  provided  by  statute 
(§  151,  formerly  §  61,  of  the  Election 
Act  of  Ontario)  that  if  a  candidate  or 
agent  furnish  drinks  to  a  meeting  as- 


sembled for  the  purpose  of  promoting 
said  election  it  will  avoid  the  election. 
Under  this  statute  the  question  of  in- 
tent is  eliminated,  and  the  only  ques- 
tion which  arises  in  cases  alleged  to 
be  in  violation  thereof  is  whether  the 
assemblage  treated  constituted  such 
a  meeting  as  is  contemplated  by  the 
statute.  Thus,  in  Moore  v.  McGowan 
(1876)  Hodg.  Ont.  Elect.  Rep.  231, 
it  was  held  that  for  an  agent  of  a  can- 
didate to  take  a  jug  of  whisky  to  a 
meeting  of  electors,  and  give  the  per- 
sons present  drinks,  was  a  corrupt 
practice  within  the  meaning  of  §  61 
of  the  Election  Law,  which  forbids  the 
treating  of  meetings.  To  the  same  ef- 
fect, see  Holden  v.  Robertson  (1879) 
Hodg.  Ont.  Elect.  Rep.  589,  wherein  it 
appeared  that  an  agent  of  a  candidate 
furnished  drink  and  entertainment  to 
persons  composing  a  meeting  of  elec- 
tors, and  while  the  meeting  was  in 
progress. 

In  Stratton  v.  O'SnlHvan  (1876) 
Hodg.  Ont.  Elect.  Rep.  245,  wherein  it 
appeared  that  a  meeting  had  been  held 
for  the  promotion  of  an  election,  and 
that  after  the  transaction  of  their 
business  the  persons  attending  it  had 
gone  generally  together  to  a  neighbor- 
ing tavern  on  the  invitation  of  an 
agent  of  the  candidate,  who  bought 
and  paid  for  drinks  for  them,  it  was 
held  that  there  was  a  violation  of  the 
statute,  prohibiting  the  treating  of  a 
meeting. 

Likewise,  in  Paget  v.  Fauquier 
(1883)  1  Ont  Elect.  Rep.  197,  wherein 
it  appeared  that  a  number  of  electors 
gathered  together  in  a  room  of  a  tav- 
ern elected  a  chairman  and  listened 
to  speeches,  and  afterwards  moved 
across  the  hall  to  the  bar,  where  the 
candidate  treated  all  present,  it  was 
held  that  there  was  a  violation  of  the 
Election  Act,  which  forbids  any  can- 
didate treating  a  meeting  of  electors 
assembled  for  the  purpose  of  promot- 
ing the  election,  previous  to  or  during 
such  election. 

But  in  Shoemaker  v.  Lackner  (1898) 
2  Ont.  Elect.  Rep.  76,  wherein  it  ap- 
peared that,  after  a  meeting  of  elec- 
tors was  over,  an  agent  of  a  candidate 
treated  at  the  bar  of  the  hotel  where 
the  meeting  was  held  some  of  those 
who   had   been   at  the  meeting,   to- 
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gether  with  others  who  were  in  the 
bar,  it  was  held  that  it  was  not  the 
treating  of  a  meeting,  within  the 
meaning  of  the  statute.  But  it  was 
further  held  in  this  case  that  to  treat 
a  number  of  electors  who  were  in  th& 
bar  and  waiting  for  the  meeting  to 
open,  and  afterwards  to  take  them  in  a 
body  to  another  hotel  and  treat  them, 
vas  a  treating  of  a  meeting  within  the 
meaning  of  the  act. 

In  Cunningham  v.  Hagar  (1883)  1 
Ont  Elect.  Rep.  88,  it  was  held  not  to 
be  a  treating  of  a  meeting  for  an  agent 
of  a  candidate  to  invite  four  or  five  of 
his  friends  into  an  adjoining  room  and 
treat  them.  In  that  case  the  court 
stated  the  rule  as  follows:  "Without 
attempting  to  lay  down  any  inflexible 
rule  for  the  circumstances  of  each 
particular  case  as  regards  the  extent 
of  the  treating,  the  question  must,  in 
my  opinion,  always  be  whether  the  en- 
tertainment has  been  furnished  to  the 
meeting,  that  is  to  say,  to  the  general 
body  of  electors  composing  such  meet- 
ing, whether  before,  during,  or  after 
the  business  of  the  meeting,  and  while, 
as  a  body,  such  electors  remain  to- 
gether at  the  place  of  meeting,  or  else- 
where. ...  Or  again,  if  there  is 
continuous  treating  by  an  agent,  of  a 
few  persons  at  a  time,  of  those  attend- 
ing a  meeting,  so  that,  as  it  were,  the 
meeting  4s  treated  in  detachments, 
there  would  be  no  difficulty  in  holding 
that  to  be  within  the  section.  But 
where,  as  here,  there  is  only  the  isolat- 
ed case  of  four  or  five  persons  out  of 
a  large  meeting  retiring  to  another, 
room  during  the  meeting  and  treating 
each  other,  I  think  it  impossible,  upon 
the  most  liberal  construction  of  the 
section,  to  say  that  there  hais  been  any- 
thing like  a  furnishing  of  entertain- 
ment to  a  meeting  of  electors." 

In  McCaskill  v.  Paxton  (1875) 
Hodg.  Ont.  Elect.  Rep.  304,  it  was  held 
that  where  a  meeting  attended  by  bdth 
candidates  and  their  supporters  be- 
came disorderly  and,  in  order  to  avoid 
a  threatened  general  fight,  an  agent 
proposed  that  they  go  into  the  bar 
and  have-  a  drink,  the  treating  under 
such  circumstances  was  not  a  treating 
of  a  meeting. 

In  Cook  V.  Broder  (1875)  Hodg.  Ont. 
Elect.  Rep.  205,  it  was  held  that  the 


treating  of  a  number  of  electors  more 
than  one  hour  after  a  meeting  had 
been  held  was  not  a  treating  of  a  meet- 
ing which  the  statute  prohibited,  nor 
could  the  buying  of  one  drink  for  those 
present  be  said  to  constitute  corrupt 
practice.  However,  it  was  further 
held  in  that  case  that  the  treating  by 
an  agent  of  the  candidate  while  a  meet- 
ing of  a  large  number  of  electors  was 
in  progress  was  a  treating  of  a  meet- 
ing, within  the  meaning  of  the  statute, 
and  avoided  the  election. 

In  Ellah  v.  Monteitti  (1899)  2  Ont. 
Elect.  Rep.  144,  it  appeared  that  a 
number  of  'voters  met  at  the  house  of 
a  voter  alleged  to  be. an  agent  of  the 
candidate,  for  the  purpose  of  going 
over  the  voters'  list  in  the  intearest  of 
one  of  the  candidates,  and  afterwards 
having  a  card  party.  During  the  card 
party  meat  and  drink  were  supplied  to 
all  present  by  the  owner  of  the  house 
and  his  wife,  but  the  drink,  which  con- 
sisted of  a  quarter  keg  of  beer,  was 
paid  for  by  subscription  according  to 
a  custom  of  the  locality.  It  was  held 
that  this  did  not  constitute  a  corrupt 
practice  within  the  meaning  of  the  act, 
as  each  person  paid  for  his  own  drink, 
and  the  food  was  supplied  by  the  mas- 
ter of  house  in  his  usual  place  of 
residence;  nor  could  it  be  said  that  it 
was  supplied  to  a  meeting  of  electors, 
as  at  the  time  the  food  was  served  the 
meeting  was  over,  so  far  as  it  related 
to  the  election,  and  it  had  become 
merely  an  ordinary  social  gathering. 

An  earlier  statute  (Act  of  1868) 
governing  the  conduct  of  elections 
contained  a  provision  that  the  treat- 
ing of  a  meeting,  in  order  to  be  cor- 
rupt, must  have  been  done  with  the 
intent  to  promote  the  election,  and 
cases  arising  under  this  statute  were 
of  course  determined  by  the  presence 
or  absence  of  such  intent.  Under  that 
act,  in  Gorham  v.  Boultbee  (1871) 
Hodg.  Ont.  Elect.  Rep.  62,  it  was  held 
that  the  treating  of  a  meeting  was  not 
a  corrupt  practice  unless  it  was  shown 
that  the  treating  was  done  with  the 
intent  to  influence  the  election  cor- 
ruptly. In  McLennan  v.  Craig  (1871) 
Hodg.  Ont  Elect.  Rep.  8,  it  was  held, 
under  the  same  act,  that  a  representa- 
tive who  had  not  at  the  time  decided 
to  become  a  candidate  for  re-election. 
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and  who  on  two  occasions,  after  ad- 
dressing meetings  of  electors  at  which 
he  gave  an  account  of  his  actions  as 
a  member  of  the  legislature,  treated 
those  who  wanted  it,  was  not  guilty 
of  treating  with  a  corrupt  intent.  In 
Rennick  v.  Cameron  (1871)  Hodg.  Ont. 
Elect.  Rep.  70,  it  was  held  that  for  an 
agent  of  a  candidate  to  treat  electors 
aft^r  meetings  would  not  avoid  an 
election,  where  it  appeared  that  the 
treating  was  not  done  with  any  cor- 
rupt intent  to  influence  voters,  but 
chiefly  through  the  desire  of  the  agent 
to  be  considered  a  good  fellow.  In 
that  case  it  appeared  that  the  largest 
expenditure  in  treating  was  $6  or  $7. 

IV.  Treating  on  eleetUm  day. 

By  another  provision  of  the  Ontario 
Election  Act  (§  66}  it  is  made  a  crime 
for  anyone  to  sell  or  give  to  any  per- 
son spirituous  liquors  on  polling  day, 
and  under  this  statute  it  has  been  held 
that  for  an  agent  to  give  drinks  on 
polling  day  subjected  the  candidate 
to  the  penalty  of  the  statute.  A  viola- 
tion  of  that  statute  is  deemed  to  be 
a  corrupt  practice.  Holden  v.  Robert- 
son (1879)  Hodg.  Ont  Elect.  Rep.  639. 

In  Cunningham  v.  Hagar  (1883)  1 
Ont.  Elect.  Rep.  88,  wherein  it  ap- 
peared that  an  agent  of  a  candidate 
treated  on  polling  day,  the  court,  hold- 
ing this  to  be  a  violation  of  the  statute, 
said:  "It  is  made  penal,  on  the  part 
of  anyone  to  whom  that  section  ap- 
plies, to  give  or  sell  liquor  at  any  time 
during  that  day.  Then  comes  in,  how- 
ever, the  other  provision  that  an  of- 
fense against  that  section,  committed 
within  the  polling  hours,  shall  be  a 
corrupt  practice.  Now,  what  is  the 
proper  construction,  the  proper  force, 
to  be  given  to  that  enactment  of  the 
legislature,  that  the  offense  within 
those  particular  hours  shall  be  a  cor- 
rupt practice?  It  seems  to  us  that 
that  is  a  declaration,  a  distinct  declar- 
ation, that  an  act  which  is  made  penal 
at  any  time  during  the  day,  is,  if  com- 
mitted within  those  hours,  to  be  attrib- 
uted to  a  purpose  connected  with  the 
election.  When  it  is  said  that  it  is  a 
corrupt  practice  if  committed  between 
those  hours,  the  legislature  says,  in 
other  words,  the  act  done  within  those 
hours  is  to  be  deemed  conclusively  a 


corrupt  practice.  If  a  corrupt  prac- 
tice, it  must  be  a  practice  intended 
corruptly  to  influence  the  election,  as 
that  is  the  meaning  of  the  words  'cor- 
rupt practice.'  Therefore,  in  making 
that  particular  enactment,  and  giving 
that  particular  effect  to  the  act  done 
within  polling  hours,  the  legislature 
seems  to  have  removed  from  the  courts 
the  duty  of  inquiring  what  was  the  in- 
tention with  which  the  act  was  done, 
having  attached  to  it  the  character  of 
a  corrupt  practice,  and  necessarily 
therefore  giving  it  the  character  of  an 
act  intended  corruptly  to  influence  the 
election.  Treating  it  in  this  case  as 
having  that  force,  we  have  then  the 
legislature  declaring  that  Baulne, 
when  he  sold  the  liquor  within  those 
hours,  did  so  for  the  purpose  of  in- 
fluencing the  election;  and  whether 
we  would  be  satisfied  that  that  was  so, 
or  whether  we  may  be  satisfied  that  he 
had  no  such  intention,  we  must  take  it, 
as  I  apprehend,  that  the  legislature 
has  said  that  is  to  be  deemed  to  be  his 
intention." 

In  Christie  v.  Stock  (1876)  Hodg. 
Ont.  Elect.  Rep.  343,  it  was  held  that 
a  candidate  who  goes  into  a  hotel  on 
polling  day,  and,  after  stating  that  he  ' 
cannot  treat,  allows  his  agent  to  do  so, 
and  himself  joins  in  the  drinking,  is 
guilty  of  a  corrupt  practice  jn  violat- 
ing the  statute  (§  66  of  the  Election 
Law),  prohibiting  the  opening  of 
saloons  on  polling  day. 

In  McRae  v.  Smith  (1876)  Hodg.  Ont 
Elect.  Rep.  262,  it  was  held  that  for  an 
agent  of  a  candidate  to  treat  an  elector 
on  polling  day  was  a  violation  of  the 
statute,  prohibiting  any  liquor  to  be 
sold  or  bought  on  polling  day,  and 
therefore  it  avoided  the  election- 

But  it  has  been  held  that  for  a  com- 
mitteeman to  invite  several  of  his 
friends  to  his  house  after  the  polling 
has  been  finished,  and  to  serve  them 
with  refreshments,  was  not  a  violation 
of  §  66  of  the  Controverted  Elections 
Act,  prohibiting  the  sale,  purchase,  or 
gift  of  liquors  on  polling  day.  Jar- 
man  V.  Meredith  (1876)  Hodg.  Ont 
Elect.  Rep.  214. 

In  Bedford  v.  Phelps  (1888)  1  Ont 
Elect.  Rep.  128,  it  was  held  that  the 
furnishing  of  meals  and  drink  at  a 
boarding  house  near  a  polling  place. 
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on  a  general  invitatitm  to  those  who 
had  come  to  vote,  was  a  violation  of 
that  piroyision  of  the  statute  prohibit- 
ing the  treatins:  of  any  person  having 
voted  or  being  about  to  vote.  How- 
ever, in  that  case  it  was  held  that  the 
point  coald  not  prevail,  for  the  reason 
that  it  had  not  been  properly  charged 
in  the  petition. 


There  are  several  cases  from  the 
same  jurisdiction  set  out  in  full, 
supra,  II.,  in  which  it  appeared  that 
the  treating  was  actually  done  on 
election  day;  but  the  court  apparent- 
ly ignored  that  point,  and  rested  its 
decision  on  the  question  of  the  intent 
with  which  the  treat  was  given. 

M.  B. 


A.  ENKEMA,  Respt., 

V. 

JAMES  R.  McINTYRE  et  al.,  Appts. 

Minnesota  Suj^eme  Court— March  9,  19X7, 
(186  Minn.  298,  161  N.  W.  587.) 

Specific  performance  —  right  of  defaulting  party. 

1.  Plaintiff,  a  vendee  in  an  executory  contract  for  the  sale  of  land,  re- 
fused to  make  payments  as  they  matured,  stating  that  he  was  informed 
that  the  title  was  doubtful.  The  vendor  made  a  void  attempt  to  cancel 
the  contract  by  notice,  and  sold  tiie  land  to  another,  and  this  one  in  turn 
sold  to  still  another.  Thereafter,  and  nearly  a  year  after  his  refusal  to 
pay,  plaintiff  vendee  brings  action  against  all  the  parties  mentioned  for 
specific  performance.  The  court  will  not  enforce  specifically  every  writ- 
ten contract  for  sale  of  land.  Delay  until  others  have  in  good  faith  ac- 
quired rights  in  the  land  is  usually  a  bar.  Specific  performance  will  not 
be  decreed  in  favor  of  one  who  has  himself  once  refused  to  perform. 

[See  note  on  this  question  beginning  on  page  416.] 


Same  —  purchase  with  notice. 

2.  The  last  purchaser  in  this  case 
had  notice  of  plaintiiTs  contract,  but 
his  purchase  was  an  honest  transac- 
tion, induced  or  made  possible  by 
plaintiff's  conduct,  and  his  equities 
are  superior  to  those  of  plaintiff. 
Deed  —  consideration  —  assumption 

of  mortgage. 

3.  The  recital  of  consideration  in 
the  last  purchaser's  deed  is  no  evi- 

Headnotes  by  Hallam,  J. 


dence  that  he  paid  any  money,  but  he 
assumed  a  substantial  mortgage  to  a 
third  party.  This  constitutes  a  val- 
uable consideration. 

Vendor  and  purchaser  —  abandon- 
ment of  conduct. 

4.  The  statute  forbidding  a  vendor 
to  terminate  a  land  contract  without 
giving  a  prescribed  notice  does  not 
prevent  the  vendee's  abandonment  of 
the  contract. 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Mahno- 
men County  in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for 
new  trial,  in  an  action  brought  to  enforce  specific  performance  of  a  con- 
tract to  convey  land,    fteversed. 

Tbn  facts  are  stated  in  the  opinion  of  the  court. 

Measrs.  Edgerton  &  Dohs,  for  ap-  entitled  to  possession,  and  hence  the 
pellants:  cancelation  proceedings  were  not  ob- 

Plaintiff  was  never  in  possession  of  jectionable,  and  operated  as  a  matter 
Ike  land  or  any  part  thereof  at  any  of  law  to  terminate  all  of  plaintiff's 
^e,  and,  being  in  default,  was  not     rights  under  the  contract. 
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First  State  Bank  y.  Hayden,  121 
Minn.  45,  140  N.  W.  182;  Washburn 
V.  Gutter,  17  Minn.  361,  Gil.  335;  Ba^ 
ille  V.  Murray,  40  Minn.  48,  4  N.  W. 
238;  Sage  v.  Larson,  69  Minn.  122,  71 
N.  W.  923. 

Plaintiff  was  bound  to  tender  the 
amount  due  under  his  contract  in  or- 
der to  give  rise  to  a  cause  of  action 
for  specific  performance. 

Wyvell  V.  Jones,  37  Minn.  68,  S3  N. 
W.  43;  Sennett  v.  Shehan,  27  Minn. 
'  328,  7  N.  W.  266;  St  Paul  Division  v. 
Brown,  9  Minn.  157,  Gil.  144,  11  Minn. 
356,  Gil.  254;  Lanz  v.  McLaughlin,  14 
Minn.  72,  Gil.  55;  Bowen  v.  McCarthy, 
85  Mich.  26,  48  N.  W.  155;  Libby  v. 
Parry,  98  Minn.  366,  108  N.  W.  299; 
'  Sanborn  v.  Nockin,  20  Minn.  178,  Gil. 
168;  Blunt  v.  Egeland,  104  Minn.  351, 
116  N.-W.  658. 

In  order  to  entitle  plaintiff  to  a  de- 
cree of  specific  performance  to  con- 
vey land,  it  must  appear  that  he  has 
performed  or  been  able,  willing,  and 
anxious  to  perform  his  part  of  the 
contract,  and  that  the  defendant  has 
neglected  or  refused  to  perform  his 
part  of  it. 

Thaxter  v.  Sprague,  159  Mass.  397, 
34  N.  E.  541;  Chilhowie  Iron  Co.  v. 
Gardiner,  79  Va.  305;  Evans  v.  Fol- 
som,  5  Minn.  422,  Gil.  342;  McDermid 
V.  McGregor,  21  Minn.  Ill;  Selover  v. 
Isle  Harbor  Land  Co.  91  Minn.  451,  98 
N.  W.  344;  Wester  v.  Flygare,  95 
Minn.  214,  103  N.  W.  1020;  Russell  v. 
Nester,  46  Mich.  290,  9  N.  W.  420. 
'  Specific   performance   rests   in  the 

discretion  of  the  court,  and  if  there 
be  any  improper  conduct  of  any  kind 
on  the  part  of  the  party  seeking  sper 
cific  performance,  that  relief  will  be 
denied  him. 

Dyer  v.  Duffy,  89  W.  Va.  148,  24 
L.R.A.  889,  19  S.  E.  540;  Durretts-v. 
Hook,  8  Mo.  874;  Powell  v.  Berry,  91 
Va.  568,  22  S.  E.  365;  Gish  v.  Jamison, 
96  Va.  312,  81  S.  E.  621. 

A  purchaser  is  not  entitled  to  spe- 
cific   performance    after    default    in .. 
making  payments  which,  by  the  terms 
of  the  contract,  operated  as  a  forfei- 
ture without  proof  of  a  waiver. 

Gill  V.  Bradley,  21  Minn.  15;  Mc- 
Dermid V.  McGregor,  21  Minn.  Ill; 
Frey  v.  Camp,  131  Iowa,  109,  107  N. 
W.  1106;  Foot  V.  Bush,  100  Iowa,  522, 
69  N.  W.  874;  Simpson  v.  Atkinson,  39 
Minn.  238,  89  N.  W.  323;  Cathro  v.^ 
Gray,  108  Mich.  429,  66  N.  W.  346; 
Hammond  v.  Noble,  160  Mich.  26d, 
114  N.  W.  58. 


Plaintiff  is  estopped  at  this  time  to 
enforce  his  contract. 

Purcell  V.  Thornton,  128  Minn.  255, 
150  N.'  W.  899;  Hunt  v.  Roosen,  87 
Minn.  68,  91  N.  W.  259;  Caldwell  v. 
Auger,  4  Minn.  217,  Gil.  156,  77  Am. 
Dec.  515;  Chaska  County  v.  Carver 
County,  6  Minn.  204,  Gil.  180;  Pence 
V.  Arbuckle,  22  Minn.  417;  Hawkins 
V.  Methodist  E^piscopal  Church,  23 
Minn.  256;  Western  Land  Assa  v. 
Banks,  80  Minn.  317,  83  N.  W.  192; 
Macomber  .v.  Kinney,  114  Minn.  146, 
128  N.  W.  1001, 130  N.  W.  851;  Penin- 
sular Stone  Co.  v.  Osmun,  73  Mich. 
670,  41  N.  W.  693;  Marquette  County 
Sav.  Bank  v.  Koivisto,  162  Mich.  664, 
127  N.  W.  680;  Steffens  v.  Nelson,  94 
Minn.  865,  102  N.  W.  871;  Jones  v. 
Subera,  26  S.  D.  223.  126  N.  W.  263; 
Peters  v.  Canfield,  74  Mich.  498,  42  N. 
W.  126;  Hohl  v.  Osborne,  —  Iowa,  — , 
92  N.  W.  697;  Bausman  v.  Faue,  46 
Minn.  412,  48  N.  W.  18;  Diamond  v. 
Manheim,  61  Minn.  178,  63  N.  W.  495; 
Brown  v.  Union  Depot  Street  R.  A 
Transfer  Co.  65  Minn.  608,  68  N.  W. 
107;  Fried  v.  Stone,  14  Neb.  398,  16 
N.  W.  698. 

The  contract  was  abandoned  by  Bn- 
kema,  the  vendee,  and  he  cannot  there- 
after enforce  specific  performance. 

Mathwig  V.  Ostrand,  132  Minni  347, 
157  N.  W.  589;  Banks  v.  Bumam,  61 
Mo.  76;  Maxfield  v.  Terry,  4  Del.  Cb. 
618;  Washington  v.  M'Gee,  7  T.  B. 
Mon.  181;  Tolson  v.  Tolson,  10  Mo. 
736;  Boyce  v.  M'Culloch,  8  Watts  &  S. 
429.  89  Am.  Dec.  35;  England  v.  Jack- 
son, 3  Humph.  584;  Cuppy  v.  Allen, 
176  III.  162,  62  N.  E.  61;  Lasher  v. 
Loefiler,  190  111.  150,  60  N.  E.  85;  May 
V.  Getty,  140  N.  C.  310,  68  S.  E.  75; 
Quarton  v.  American  Law  Book  Co. 
148  Iowa,  617, 82  L.R.A.  (N.S.)  1, 121  N. 
W.  1009;  Cox  V.  Raider.  138  Mich.  249, 
101  N.  W.  681;  Schultz  v.  Hastings 
Lodge.  90  Neb.  454,  183  N.  W.  846. 

Messrs.  McDowell  &  Fosseen,  for 
respondent : 

The  findings  of  fact  are  amply  sus- 
tained, by  the  evidence. 

Hicks  T.  Stone,  18  Minn.  434,  Gil. 
898. 

Defendants  are  not  good  faith  pur^ 
chasers. 

Bergstrom  v,  Johnson,  111  Minn. 
247,  126  N.  W.  899;  United  States  v. 
Brannan,  133  C.  C.  A.  659,  217  Fed. 
849;  Teal  v.  Scandinavian- American 
Bank,  114  Minn.  436,  181  N.  W.  486. 

The  contract  could  not  be  canceled 
without  payment  of  the  mortgage  tax. 

1  Cyc.  1125;  Barber  v.  Robinson,  78 
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Minn.  193,  80  N.  W.  968;  Murphy  v. 
Doyle,  37  Minn.  113,  83  N.  W.  220; 
Waahburn  ▼.  Cutter,  17  Minn.  861, 
Gil.  335. 

Plaintiff  is  entitled  to  a  specific 
performance  of  the  contract. 

36  Cyc.  552;  St.  Paul  Division  ▼. 
Brown,  9  Minn.  157,  Gil.  144. 

Plaintiff  is  not  estopped  by  conduct 
from  claiming  specific  performance. 

Page,  Contr.  1707;  86  Q^c.  782;  Gill 
T.Bradley,  21  Minn.  15;  Minneapolis, 
St  P.  &  S.  Ste.  M.  R.  Go.  v.  Chis- 
holm,  55  Minn.  374,  57  N.  W.  63;  Mc- 
Dermid  v.  McGregor,  21  Minn.  Ill; 
Hage  V.  Benner,  111  Minn.  865,  127  N. 
W.  3;  First  State  Bank  v.  Hayden,  121 
Minn.  45,  140  N.  W.  J82;  Internation- 
al Realty  Securities  Corp.  v.  Vander- 
poel,  127  Minn.  89,  148  N.  W.  895. 

Hallam,  J.,  delivered  the  opinion 
of  the  court: 

1.  This  is  an  action  to  enforce 
specific  performance  of  a  contract  to 
convey  240  acres  of  land,  brought  by 
plaintiff,  a  vendee,  against  defend- 
ant Mclntyre,  the  vendor,  defendant 
Jester,  a  subsequent  purchaser  from 
the  vendor,  and'  defendant  Van 
Dalen,  a  purchaser  from  Jester.  The 
court  found  for  plaintiff  and  ordered 
judgment  for  specific  performance. 
The  defoidants  appeal. 

The  contract  between  Mclntyre 
and  plaintiff  vras  made  October  16, 
1913.  The  price  vras  $6,960.  Two 
hundred  dollars  was  paid  down; 
$800  was  to  be  paid  December  1, 
1913;  $1,230,  December  1,  1914; 
$1,230,  December  1,  1915;  $3,500, 
November  15,  1919,  in  accordance 
with  the  terms  of  a  mortgage  on  the 
land,  which  wa^  to  be  extended  to 
that  date.  All  deferred  payments 
were  to  bear  interest,  and  plaintiff 
was  to  pay  taxes  subsequently  levied 
or  assessed.  Time  was  of  the  es- 
sence; until  default,  plaintiff  was  to 
have  possession  of  the  premises. 
The  land  was  unoccupied,  except 
that  about  twenty  acres  had  been 
broken.  Plaintiff  never  took  per- 
sonal possession.  On  November  13, 
1913,  a  partner  of  plaintiff  rented 
the  80  on  which  there  had  been 
some  cultivation  to  one  Swenby,  who 
eoltivated  this  portion  in  1914.  He 
did  not  live  on  it.  He  came  and 
planted  and  harvested  the  crop  and 


McINTYRE.  418 

111  If.  W.  «87.) 

left.  In  June,  1914,  a  banker  in  a 
near-by  town  leased  the  remaining 
land  to  one  Erickson,  who,  in  July, 
cut  16  tons  of  hay  and  stacked  it 
on  the  land. 

When  the  payment  due  December 
1,  1913,  matured,  plaintiff  did  not 
pay.  The  reason  why  he  did  not  pay 
at  that  time  does  not  appear.  On 
December  6, 1913,  a  decision  of  this 
court  was  filed  which  plaintiff 
thought  threw  doubt  on  the  title  to 
part  of  the  land,  which  was  "Indian 
land."  "At  the  time  of  this  de- 
cision" plaintiff  turned  the  abstracts 
over  to  Mr.  Powell,  an  attorney,  an 
authority  on  Indian  titles,  and  some 
six  weeks  later  advised  defendant 
Callahan,  Mclnlyre's  attorney,  that 
Mr.  Powell  had  expressed  doubt  as 
to  the  title,  and  he  declined  to  pro- 
ceed until  he  received  a  further  re- 
port from  Mr.  Powell,  which  he 
would  receive  in  "probably  .  .  . 
a  week  or  ten  days."  Further  cor- 
respondence passed.  On  March  10, 
plaintiff  vnrote  again,  declining  to 
proceed  until  he  could  "hear  further 
from  Mr.  Powell,"  and  indicating 
that  Mr.  Powell  would  give  a  "fuU 
opinion  on  the  subject"  between 
then  and  April  10.  Plaintiff  closed 
this  letter  with  the  statement: 
"Until  we  hear  further  from  Mr. 
Powell,  we  do  not  deem  it'good  busi- 
ness on  our  part  to  make  further ' 
payments  on  any  of  these  lands." 
Agkin  on  March  12  plaintiff  wrote, 
stating  that  Mr.  Powell  would  be 
back  not  later  than  "Saturday  next" 
and  would  then  "be  in  a  position  to 
look  this  matter  up."  In  ansyrer  to 
this  Callahan  wrote,  charging  that 
the  trouble  was  "financial,  rather 
than  legal."  On  March  19,  plain- 
tiff answered  denying  this,  protest- 
ing his  financial  ability,  and  again 
stating:  "We  certainly  would  not 
consider  it  prudent  to  make  further 
payments  on  this  tract  of  land  in 
face  of  the  advice  received  from  Mr. 
Powell."  With  this  he  dropped  the 
correspondence. 

Mclntyre  and  his  attorney,  though 
protesting  all  the  time,  did  wait 
until  several  weeks  beyond  the  time 
asked  by  plaintiff,  but  plaintiff  did 
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nothing.  On  April  29,  they  caused 
to  be  served  on  plaintiff  a  notice, 
under  Gen.  Stat.  1913,  §  8081,  cal- 
culated to  terminate  the  contract  in 
thirty  days  after  such  service.  Still 
plaintiff  did  nothing.  The  notice  of 
termination  was  ineffective  because 
the  registration  tax  was  not  paid 
(First  State  Bank  v.  Hayden,  121 
Minn.  45,  140  N.  W.  132),  but 
probably  neither  party  knew  the  ef- 
fect of  this  failure  at  that  time. 
On  June  27,  1914,  the  contract  was 
recorded,  and  the  registration  tax 
paid,  and  on  July  24,  1914,  the  no- 
tice and  return  of  service  thereof 
were  filed.  Plaintiff  testified  that 
he  was  advised  by  his  attorney  in 
the  fall  of  1914  that,  by  reason  of 
a  later  decision  in  the  case  above 
referred  to,  this  title  was  good. 
Still  he  did  nothing.  December  1, 
1914,  came  and  plaintiff  evinced  no 
disposition  to  make  the  pajonent  due 
on  that  day.  He  paid  no  taxes  as 
the  contract  required.  The  first 
sjrmptom  of  a  purpose  to  carry  out 
his  part  of  the  contract  was  the  com- 
mencement of  this  suit  on  February 
25,  1915. 

In  the  meantime,  defendant  Mc- 
Intyre,  supposing  that  the  contract 
had  been  regularly  canceled,  con- 
veyed the  land  by  warranty  deed  on 
September  15,  1914,  to  defendant 
Jester,  and  Jester  gave  a  mortgage 
of  $6,720  to  defendant  Callahan. 
On  October  22,  1914,  Jester  con- 
veyed the  land  by  warranty  deed  to 
defendant  Van  Dalen.  By  the  terms 
of  this  deed  Van  Dalen  assumed  and 
agreed  to  pay  the  Callahan  mort- 
gage. The  $3,500  encumbrance 
was  paid  and  satisfied  of  record. 
The  taxes  were  paid.  Before  Jester 
made  his  purchase  he  submitted  an 
abstract  of  title  to  an  attorney,  and 
the  attorney  advised  him  with  ref- 
erence to  the  title.  He  was  not  per- 
mitted to  testify  what  that  advice 
was,  but  he  bought.  Before  Van 
Dalen  purchased  he  submitted  the 
abstract  to  another  attorney.  This 
attorney  advised  Van  Dalen  that  the 
title  was  good. 

The  question  of  law  is  whether. 


on  this  state  of  facts,  the  court  prop- 
erly decreed  specific  performance. 

2.  If  competent  parties  enter  into 
a  written  contract  for  the  convey- 
ance of  land  and  one  party  refuses 
to  perform,  the  other  may,  as  a 
rule,  enforce  specific  performance  of 
the  contract.  If  nothing  more  than 
that  appears,  specific  performance 
is  as  much  a  matter  of  course  as 
damages.  Abbott  v.  Moldestad,  74 
Minn.  293,  73  Am.  St.  Rep.  348,  77 
N.  W.  227.  But  the  court  will  not 
enforce  specific  performance  of 
every  written  contract  to  convey 
land.  If  the  contract  is  uncon- 
scionable, or  (Circumstances  have 
arisen  which  render  specific  per- 
formance inequitable,  relief  will  be 
denied.  Buckley  v.  Patterson,  39 
Minn.  250,  39  N.  W.  490.  "The 
situation  involved  should  be  con- 
sidered from  a  practical,  rather  than 
a  theoretical,  viewpoint."  First  Nat. 
Bank  v.  Corporation  Securities  Co. 
128  Minn.  341,  348,  150  N.  W.  1084. 
Laches  or  delay  on  the  part  of  the 
party  asking  performance,  until 
others  have  in  good  faith  acquired 
rights  in  the  property,  are  usually 
a  bar.  Thompson  v.  Winter,  42 
Minn.  121,  6  L.R.A.  236,  43  N.  W. 
796;  Thaxter  v.  Sprague,  159  Mass. 
397,  34  N.  E.  541;  Schultz  v.  Hast- 
ings Lodge,  90  Neb.  454,  133  N.  W. 
846 ;  Chilhowie  Iron  Co.  v.  Gardiner, 
79  Va.  305;  Lasher  v.  Loefller,  190 
lU.  150,  60  N.  E.  85 ;  Giltner  v.  Rayl, 
93  Iowa,  16,  61  N.  W.  225;  4  Pom. 
Eq.  Jur.  p.  2777,  §  1408.  Nor  will 
specific  performance  be  decreed  in 
favor   of   one   who 

has  himself  once  re-  pertormitBce— 
fused    to    perform.  fi*JtV4?  p«r'tr. 
Schultz  V.  Hastmgs 
Lodge,  90  Neb.  454,  133  N.  W.  846; 
Thaxter  v.  Sprague,  159  Mass.  397, 
34  N.  E.  541 ;  Chilhowie  Iron  Co.  v. 
Gardiner,  79  Va.  305;  Lasher  v. 
Loefller,  190  111.  150,  60  N.  E.  85; 
Giltner  v.  Rayl,  93  Iowa,  16,  61  N. 
W.  225. 

3.  If  we  apply  these  principles, 
specific  performance  must  be  denied. 
When  performance  was  due  from 
plaintiff,  he  refused  to  perform.  He 
was  not  satisfied  with  his  vendor's 
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title.  It  was  clear  his  vendor  could 
do  nothing  to  better  his  title.  He 
waited  until  another  who  was  will- 
ing to  take  the  title  accepted  it  and 
took  a  conveyance,  and  then,  nearly 
a  year  after  he  had  not  merely 
neglected,  but  refused,  to  pay,  he 
comes  into  court  without  so  much 
as  a  prior  intimation  that  he  had 
changed  his  mind  as  to  the  title,  and 
asks  a  restoration  to  all  his  former 
rights. 

D^endant  Van  Dalen  was  charged 
with  notice  of  plaintiff's  contract. 
The  contract  was  on  record.  He 
was  not,  therefore,  a  purchaser 
without  notice.  What  rights  he  has 
are  not  by  virtue  of  the  Recording 
Acts.  But  this  fact  is  not  deter- 
minative of  his  rights.  That  he  had 
notice  of  plaintiff's  rights  bars  him 
of  nothing,  if  plaintiff  had  given  it 
put  that  he  abandoned  those  rights. 
This  may  not  be  a  case  of  technical 
estoppel.    It  is  rather  a  question  of 

ehue  with  ties.  If  Van  Dalen  s 

Botiee.  purchase    was    an 

honest  transaction,  and  was  induced 
or  made  possible  by  the  conduct  of 
plaintiff,  his  equities  are  superior. 
See  McDermid  v.  McGregor,  21 
Minn.  Ill  r  Simpson  v.  Atkinson,  39 
Minn.  238,  39  N.  W.  823;  Oliver 
Min.  Co.  v.  Clark,  65  Minn.  277,  68 
N.  W.  23.  The  evidence  is  undis- 
puted that  Van  Dalen  acted  with 
honesty  of  purpose.  He  took  legal 
advice  before  he  bought,  and  was 
advised  that  the  title  he  acquired 
was  good.  Had  he  inquired  further 
he  would  have  found  that  the  last 
word  from  plaintiff  was  a  refusal 
to  pay,  though  payment  was  over- 
due. 

4.  True,  there  is  no  evidence  that 
Van  Dalen  paid  any  money  to  Jester. 
The  acknowledgment  of  receipt  of 
consideration  in  the 
deed  is  not  evidence 
of  this  as  against 
plaintiff  (Ferris  v. 
Boxell,  34  Minn.  262,  25  N.  W.  592 ; 
Heartz  v.  Klinkhammer,  39  Minn. 
488,  490,  49  N.  W.  826;  Cain  v. 
Mead,  66  Minn.  195,  68  N.  W.  840; 
United  States  v.  Brannan,  133  C.  C. 


*Menttl*ii— 
■naatyHott  of 
■•rtcase. 


McINTYRB.  415 

lei  N.  W.  S87.) 

A.  569,  217  Fed.  849;  2  Wigmore, 
Ev.  p.  1821,  §  1456;  Ellison  v.  Al- 
bright, 41  Neb.  93,  29  L.R.A.  737, 
59  N.  W.  703),  but  he  did  assume  a 
mortgage  of  $6,720  to  one  other  than 
his  vendor,  and,  after  he  purchased, 
the  mortgages  standing  on  the  land 
were  satisfied,  and  the  taxes  were 
paid.  His  assumption  of  this  mort- 
gage constituted  him  a  purchaser 
for  a  valuable  consideration.  39 
Cyc.  1699;  Drey  v.  Doyle,  99  Mo. 
459,  12  S.  W.  287;  Citizens'  Bank 
V.  Shaw,  14  S.  D.  197,  84  N.  W.  779. 
Even  if  it  can  be  said  that  he  can 
be  placed  in  statu  quo,  still  we  think 
that,  in  as  much  as  he  has  completed 
his  purchase,  paid  out  money,  and 
assumed  obligations,  his  equities  are 
greater  than  those  of  plaintiff,  and 
that  the  court  should  not  now  aid 
plaintiff  in  devesting  him  of  his  title 
or  rights.  McDermid  v.  McGregor, 
21  Minn.  Ill;  Oliver  Min.  Co.  v. 
Clark,  65  Minn.  277,  68  N.  W.  23. 
Perhaps  Mclntyre  could  have  re- 
sisted specific  performance  had  no 
conveyance  been  made.  Simpson  v. 
Atkinson,  39  Minn.  238,  39  N.  W. 
323. 

5.  The  statute.  Gen.  Stat.  1913, 
§  8081,  did  not  permit  plaintiff's 
vendor  to  terminate  plaintiff's  con- 
tract without  his  consent,  except  on 
a  good  notice  given  in  accordance 
with  the  statute;  but  the  statute  did 
not  stand  in  the 
way  of  plaintiff's  Jf^?^£r.:i^ 
abandonment  of  his  J{'"bJ"i^"* 
contract.  Mathwig 
v.  Ostrand,  132  Minn.  346,  347,  157 
N.  W.  589.  The  statute  was  de- 
signed to  protect  those  who  would 
pay,  but  cannot ;  not  to  protect  those 
who  can  pay,  but  will  not.  We  do 
not  hold  tiiat  plaintiff's  conduct  was 
such  an  abandonment  as  constituted 
a  rescission  of  the  contract,  so  as 
to  terminate  his  right  to  damages,  if 
the  title  offered  was  bad.  In  fact, 
if  he  has  any  right  to  damages  he 
may  assert  it  in  this  action.  Thomp- 
son V.  Myrick,  24  Minn.  4 ;  Murray 
V.  Nickerson,  90  Minn.  197,  95  N.  W. 
898;  Baumgartner  v.  Corliss,  115 
Minn.  11,  131  N.  W.  638.    We  do. 
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hold  that  his  conduct  was  such  as 
to  render  it  inequitable  that  he 
should  be  permitted  to  assert  his 
right  to  specific  performance  after 


another  has,   acting  honesty,  as- 
sumed   obligations    and    acquired 
rights  in  the  land. 
'  Order  reversed. 


ANNOTATION. 

R^t  of  party  who  has  once  refined  Id  perform  Id  have  qiedfic  performanee 

oi  contract. 


I.  Introductory,  416. 
II.  General  rule,  416. 

III.  Application  of  rule,  417. 

IV.  Exception  to  rule,  421. 

I.  Introduetory, 

This  note  discusses  the  effect  on  the 
right  of  a  party  to  specific  perform- 
ance of  a  contract  of  his  previous  re- 
fusal to  perform,  or  of  such  neglect  to 
perform  as  is  considered  by  the  court 
as  tantamount  to  a  refusal.  It  does 
not  include  the  effect  of  a  breach  or 
abandonment,  or  of  mere  delay  or 
laches,  except  in  those  few  cases 
where  they  have  been  treated  by  the 
court  as  equivalent  to  a  refusal  to  per- 
form. 

II.  General  rule. 

Where  a  party  to  a  contract  refuses 
to  perform  it,  or  is  guilty  of  such  con- 
duct as  amounts  to  a  refusal  to  per- 
form, he  is  not  thereafter  entitled  to 
enforce  the  specific  performance  of 
the  contract. 

United  States.— McCabe  v.  Mat- 
thews (1896)  156  U.  S.  660,  89  L.  ed. 
266,  16  Sup.  Ct.  Rep.  190. 

Alabama.— Cooper  v.  Cooper  (1918) 
—  Ala.  — ,  78  So.  388. 

Arizona.  —  Walton  v.  McKinney 
(1908)  11  Ariz.  885,  94  Pac.  1122. 

California.  —  Conrad  v.  Ldndley 
(1862)  2  Cal.  178;  Brown  v.  Covillaud 
(1856)  6  Cal.  666. 

Florida. — Pensactda  Gas  Co.  v.  Pen- 
sacola  (1894)  33  Fla.  322,  14  So.  826. 

nUnoi8.—Shortall V.Mitchell  (1870) 
57  111.  161;  Roby  v.  Cossitt  (1875)  78 
111.  638;  Lasher  v.  Loeffler  (1901)  190 
111.  150,  60  N.  E.  85. 

Iowa.— Davies  v.  Beadle  (1873)  37 
Iowa,  390;  Giltner  v.  Rayl  (1894)  93 
Iowa,  16,  61  N.  W.  225;  Hambleton  v. 
Jameson  (1913)  162  Iowa,  186,  143 
N.  W.  1010. 

Kansas. — Riley  v.  Allen  (1905)  71 
Kan.  626,  81  Pac.  186. 


Kentucky. — H'Intire  v.  Johnson 
(1816)  4  Bibb,  48;  Hyden  v.  Perkins 
(1907)  80  Ky.  L.  Rep.  588,  99  S.  W. 
290. 

Maryland.  —  Garswell  v.  Walsh 
(1889)  70  Md.  604,  17  Atl.  885. 

Massachusetts. — ^Thaxter  v.  Sprague 
(1893)  159  Mass.  397,  84  N.  E.  541. 

Michigan.— Green  v.  Reder  (1917) 
166  N.  W.  807. 

Minnesota.— Emkeua  V.  McIntybe 
(reported  herewith)  ante,  411. 

Mississipiri.  —  Lewis  v.  Woods 
(1839)  4  How.  86,  84  Am.  Dec.  110. 

Nebraska.  —  Spier  v.  Schappel 
(1910)  86  Neb.  335,  128  N.  W.  609; 
Schultz  V.  Hastings  Lodge  (1911)  90 
Neb.  454,  138  N.  W.  846. 

New  York.— Hatch  v.  Cobb  (1820)  4 
Johns.  Ch.  669. 

Pennsylvania.  —  Washabaugh  v. 
Stauffer  (1874)  81*  Pa.  497;  Russell 
V.  Baughman  (1880)  94  Pa.  400. 

Utah.— Goldthwait  v.  Lynch  (1893) 
9  Utah,  186,  S3  Pac.  699;  Roberts  v. 
Braffett  (1907)  88  Utah.  51.  92  Pac. 
789. 

Virginia. — Chilhowie  Iron  Co.  v. 
Gardiner  (1884)  79  Va.  306;  Ford  v. 
Euker  (1889)  86  Va.  76,  9  S.  E.  600; 
Gish  V.  Jamison  (1898)  96  Va.  812, 
81  S.  E.  621. 

Washingttm. — Northwestern  Lum- 
ber Co.  V.  Grays  Harbor  &  P.  S.  R.  Co. 
(1918)  208  Fed.  624;  Voight  v.  Fidel- 
ity Invest.  Co.  (1908)  49  Wash.  612, 96 
Pac.  162. 

Canada. — Wallace  v.  Hesslein 
(1898)  29  Can.  S.  C.  171. 

The  reason  for  the  rule  is  that  one 
who  asks  a  court  of  equity  to  compel 
the  specific  performance  of  a  contract 
must  show  that  he  has  performed,  or 
has  been  able  and  willing  to  perform, 
all  the  essential  terms  of  the  contract 
devolving,  on  him.  The  rule  is  based  on 
the  principle  that  he  who  seeks  equity 
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must  do  equi^.    Pensacola  Gas  Co.  v. 
Pensacola  (1894)  83  Fla.  322,  14  So. 
826;  Lasher  v.  Loeffler  (1901)  190  DL 
150,  60   N.   E.   86;   Giltner  ▼.   Rayl 
(1894)  93  Iowa,  16,  61  N.  W.  226; 
flambleton   t.   Jameson    (1913)    162 
Iowa,  186,  143  N.  W.  1010;  M'Intire  v. 
Johnson    (1816)    4   Bibb    (Ky.)    48; 
Lewis  V.  Woods  (1839)  4  How.  (Miss.) 
86,  34  Am.  Dec.  110;  Washabaugh  v. 
Stauffer  (1874)  81*  Pa.  497;  Russell 
V.  Battghman    (1880)    94    Pa.    400; 
Powell  V.  Berry  (1852)  91  Va.  568,  22 
S.  E.  366;  Wallace  v.  Hesslein  (1898) 
29  Can.  S.  0.  171.    Thus,  in  Waaha> 
baugh  V.  Stauffer  (1874)  81*  Pa.  497, 
the  court  said:    "A  decree  of  specific 
performance  is  of  grace,  not  of  right, 
and  is  awarded  only  to  the  purchaser 
who  is  eager,  prompt,  and  ready  to 
perform."     In  Pensacola  Gas  Co.  v. 
Pensacola  (Fla.)  supra,  it  was  said: 
'"The  autiiorities  are  numerous  and 
uniform  in  enforcing  the  rule  that  it 
is  incumbent  on  a  party  who  asks  a 
court  of  chancery  to  compel  the  8t>e- 
cifie  performance   of   a   contract  to 
show  that  he  has  performed,  or,  has 
been  ready  and  willing  to  perform,  all 
the  essential  terms  of  the  contract  on 
his  part.    .    .    .    Thia  is  upon  the 
principle  that  he  who  seeks   equity 
must  do  eqnity,  and  it  requires  of  the 
complainant  that  he  do  all  that  is  in 
his  power  to  fulfil  his  part  of  the  con- 
tract which  he  is  seeking  to  enforce, 
according  to  its  terms.    He  must  do 
his  full  duty,  or  the  court  will  not 
regard  his  prayer.'"     In  M'Intire  v. 
Johnson  (1815)   4  Bibb   (Ey.)   48,  it 
was  said:    In  cases  of  an  accident,  de- 
sign, or  marked  intention  on  the  part 
of  a  complainant,  subsequent  to  mak- 
ing the  agreement,  not  to  be  bound  by 
or  perform  his  part  of  it,  courts  of 
equity  have,  upon  the  principle  of  the 
party  asking  relief  having  abandoned 
his  right  to  a  specific  execution,  re- 
fused   their  aid.     In   Hambleton   v. 
Jameson  (1918)  162  Iowa,  186,  143  N. 
W.  1010,  it  was  held  that  a  vendee,  to 
be  entitled  -to  specific  performance, 
most  "h^  ready,  willing,  and  able  to 
perform  his  part  of  the  agreement  ac< 
cording  to  its  terms,  and  if  other  equi- 
ties arise,  growing  out  of  failure  or 
neglect  to  perform,  specific  perform- 
2  A.L.R.— 27. 


ance  will  not  be  decreed."  In  Wal- 
lace V.  Hesslein  (1898)  29  Can.  S.  C. 
171,  the  court,  in  speaking  of  the  conr 
ditions  underlying  an  application  for 
specific  performance,  said  that  these 
conditions  "require  a  purchaser  to  be 
ready,  prompt,  and  eager  to  complete." 
And  in  Giltner  v.  Rayl  (1894)  93 
Iowa,  16,  61  N.  W.  226,  the  court  said: 
"The  rule,  time  and  again  announced 
by  all  the  authorities,  is  that  a  party 
cannot  call  as  a  matter  of  right  upon 
a  court  of  equity  to  specifically  en- 
force a  contract;  that  its  exercise 
rests  in  the  sound  discretion  of  the 
court,  in  view  of  the  contract  of  the 
parties  and  the  surrounding  circum- 
stances. A  party  demanding  its  exer- 
cise is  bound  to  show  that  he  himself 
has  always  been  ready,  willing,  and 
eager  to  perform  on  his  part."  See 
to  the  same  effect  Russell  v.  Baugh- 
man  (1880)  94  Pa.  400,  wherein 
the  court  said:  "When  a  party 
calls  upon  a  court  of  equity  to  en- 
force specific  performance  he  must 
show  that  he  has  himself  been  ready, 
prompt,  and  desirous  of  performing 
on  his  part.  If  he  has  been  guilty  of 
gross  laches  and  unreasonable  delay, 
if  he  has  slept  on  his  rights,  and  by 
conduct,  long  persisted  in,  conveyed 
the  idea  that  he  had  abandoned  them, 
he  cannot,  after  there  has  been  a  ma- 
terial change  of  circumstances  affect- 
ing the  rights,  interests,  and  obliga- 
tions of  the  parties,  move  a  chancel- 
lor to  decree  specific  perfomumce." 

In  Lewis  v.  Woods  (1889)  4  How. 
(Miss.)  86,  34  Am.  Dec.  110,  it  was 
said:  "A  party  cannot  be  permitted 
to  violate  his  contract  and  wait  until 
he  sees  that  his  bargain  will  be  profit- 
able, and  then  invoke  the  aid  of  a 
court  of  chancery  to  have  it  executed." 
See  to  the  same  effect  Roby  v.  Cossitt 
(1876)  78  m.  638;  Spier  v.  Schappel 
(1910)  86  Neb.  336,  125  N.  W.  609; 
Ford  V.  Euker  (1889)  86  Va.  75,  9  S. 
E.  500. 

'III.  AppHeation  of  rule. 

In  Cooper  v.  Cooper  (1918)  —  Ala.. 
— ,  78  So.  883,  a  decree  of  specific  per- 
formance was  denied  to  a  vendee, 
where  it  appeared  that  without  just 
cause  or  legal  excuse  he  refused  to 
comply  with  his  part  of  the  contract. 
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before  the  sale  was  canceled  by  the 
Vendors  and  the  property  resold  by 
them. 

In  Carswell  v.  W^lsh  (1889)  70  Md. 
604,  17  Atl.  335,  specific  performance 
was  refused  to  a  petitioner,  where  it 
appeared  that  in  order  to  carry  the 
contract  into  effect  it  was  agreed  that 
he  should  pay  the  cost  of  drawing, 
executing,  and  recording  the  neces- 
sary papers,  but  later  he  refused  so  to 
do. 

In  Pensacola  Gas  Co.  v.  Pensacola 
(1894)  83  Fla.  322,  14  So.  826,  the 
court  denied  a  decree  of  specific  per- 
formance in  favor  of  a  municipality  to 
enforce  a  contract  with  a  gas  con\pany 
for  the  lighting  of  its  streets,  it  ap- 
pearing that  the  city  had  refused  to 
pay  for  lights  already  furnished  un- 
der the  contract. 

In  M'Intire  v.  Johnson  (1815)  4 
Bibb  (Ky.)  48,  it  appeared  that  one 
party  to  an  agreement  to  divide  land 
refused  to  comply  with  the  terms  of' 
the  agreement,  and  subsequently  sold 
all  the  land. '  It  was  held  that  his  as- 
signees were  not  entitled  to  a  decree 
for  the  specific  perf ormanc  of  the  con- 
tract. 

In  Hatch  y.  Cobb  (1820)  4  Johns. 
Ch.  (N.  Y.)  559,  specific  performance 
was  denied  to  the  vendee  under  a  con- 
tract for  the  sale  of  land,  where  it  ap- 
peared that  he  refused  to  complete  the 
pasonent,  whereupon  the  vendor,  after 
giving  notice  of  his  intention,  sold  the 
land  to  another,  although  the  vendee 
SubseGiiiently  tendered  the  amount  due 
on  the  contract. 

In  Hyden  v.  Perkins  (1907)  80  Ky. 
L.  Rep.  583,  99  S.  W.  290,  a  decree  of 
specific  peiiormance  was  refused  to  a 
vendee  who  requested  the  vendor  to 
sell  the  land,  as  hie  did  not  intend  to 
complete  the  purchase,  and  who  was 
absent  for  several  years,  during  which 
tim$  the  land  was  sold. 

In  Washabaugh  v.  Stauifer  (1874) 
81*  Pa.  497,  the  court  refused  specific 
performance  where  it  appeared  that 
the  vendee  under  a  contract  for  the 
purchase  of  land  notified  the  vendor- 
that  he  could  not  pay  the  purchase 
price,  and  thereafter  the  vendor,  with- 
out the  vendee's;  consent,  but  with  his 
knowledge,  sold  part-  of  the  land,  and 


two  years  later  the  vendee  tendered 
the  purchase  price  and  demanded  spe- 
cific performance. 

In  Wallace  v.  Hesslein  (1898)  29 
Can.  S.  C.  171,  it  was  held  that  a 
vendee's  statement  that  he  was  un- 
able to  perform  the  terms  of  his  con- 
tract justified  the  court  in  refusing 
him  a  decree  of  specific  performance. 

In  Voight  V.  Fidelity  Invest.  Co. 
(1908)  49  Wash.  612,  96  Pac.  162,  spe- 
cific performance  was  refused  to  a 
vendee,  the  court  saying:  "We  think, 
when  it  was  shown  that  the  appellant 
had  made  no  payments  whatever 
which  were  provided  for  in  the  con- 
tract, had  not  paid  the  taxes  which  he 
had  contracted  to  pay,  and  had  quit 
the  possession  of  the  land,  all  for 
nearly  three  years,  that  the  court  was 
justified  in  concluding  that  there  had 
been  an  actual  abandonment  of  the 
contract  on  the  part  of  the  appellant, 
and  in  granting  the  nonsuit  prayed 
for." 

In  Schultz  V.  Hastings  Lodge 
(1911)  90  Neb.  454,  133  N.  W.  846,  it 
was  held  that  equity  would  not  en- 
force specific  performance  of  a  con- 
tract to  lease  real  estate,  where  it  ap- 
peared that  the  tenant's  conduct  and 
declarations  led  the  owner  to  believe 
that  the  tenant  had  abandoned  the 
contract,  and  the  owner,  acting  on 
such  conduct  and  declarations,  leased 
the  property  to  a  third  person,  the 
court  saying:  "The  return  of  the 
contract  and  the  drafts  of  the  lease  to 
the  defendant's  counsel  would  lead 
the  average  man,  with  knowledge  of 
the  transaction,  to  conclude  that 
Schultz  did  not  intend  to  take  the 
building." 

Where  a  vendee  allowed  four  years 
to  elapse  before  he  offered  to  perform 
a  contract  to  purchase  land,  and  in 
the  meantime  the  vendor  had  sold  to 
another  person,  the  court  considered 
that  such  refusal,  on  the  part  of  the 
vendee,  to  perform,  constituted  a 
rescission  of  the  contract,  and  re- 
fused specific  performance.  Ballard 
v.  Walker  (1802)  8  Johns.  Cas.  (N.  Y.) 
60. 

In  Lasher  v.  Loeffler  (1901)  190  IlL 
160,  60  N.  E.  86,  it  appeared  that  the 
contract  under  which  a  decree  of  spe— 
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cific  performance  was  asked  provided 
for  the  exchange  of  real  estate.  Since 
the  defendant's  property  was  subject 
to  a  tax  lien  he  requested  the  plaintiff 
to  consult  his  attorney,  who  testified 
that  the  plaintiff  stated  that  he  could 
not  wait  until  the  termination  of  an 
action  to  remove  the  lien,  and  that  the 
exchange  could  not  be  consummated, 
88  he  did  not  desirp  to  tie  up  his  prop- 
erty for  so  long  a  time.  In  an  action 
brought  about  three  years  after  the 
signing  of  the  contract,  it  was  held 
that  the  plaintiff  had  abandoned  the 
contract,  and  he  was  denied  specific 
performance  thereof.  The  court  said: 
"A  party  demanding  that  a  court  of 
chancery  shall  exercise  its  jurisdic- 
tion to  enforce  the  specific  perform- 
ance of  a  contract  must  show  he  has 
himself  always  been  ready,  willing, 
and  eager  to  perform  the  contract  on 
his  part,  and  he  cannot  have  a  decree 
for  specific  performance  if  it  is  made 
to  appear  he  has  consented  to  a  rescis- 
sion of  the  contract  or  has  abandoned 
it" 

In  Shortall  v.  Mitchell  (1870)  67 
in.  161,  a  decree  of  specific  perform- 
ance was  refused  a  vendee,  where  it 
appeared  that  he  was  anable  to  pay 
the  first  instalment  on  a  contract  for 
the  purchase  of  land,  although  the 
time  for  payment  was  extended  by 
agreement,  at  whic^  time  the  entire 
purchase  money  was  to  be  paid.  It 
further  appeared  that  after  the  ex- 
piration of  the  time  for  final  payment 
the  vendee  claimed  that  there  was  a 
lien  on  the  premises,  which  the  court 
declared  was  of  no  weight,  since  he 
had  repudiated  the  contract  by  his 
inability  to  pay  before  he  discovered 
the  existence  of  the  alleged  lien. 

In  Green  v.  Reder  (1917)  —  Mich. 
— ,  165  N.  W.  807,  the  court  declined 
to  grant  a  decree  of  specific  perform- 
ance to  vendees  under  an  agreement 
to  purchase  land,  based  on  conversa- 
tions and  letters  with  the  owners, 
where  it  appeared  that  the  vendees  re- 
fused to  complete  the  terms  of  pur- 
chase, returned  the  deeds,  alleging  an 
unfounded  claim  of  defective  title, 
and  then  brought  an  action  for  spe- 
cific performance  iteveral  years  later. 

In   Northwestern    Lumber    Co.    v 


Grays  Harbor  ft  P.  S.  R.  Co.  (1913) 
208  Fed.  624,  aifirmed  in  (1915)  137 
C.  C.  A.  865,  221  Fed.  807,  it  appeared 
that  a  railroad  company  agreed  to 
purcHase  certain  land  from  a  lumber 
company,  but  the  formal  terms  of  the 
contract  could  not  be  settled,  owing^ 
to  the  lumber  company's  insistence 
that  the  contract  should  contain  a 
clause  providing  for  a  joint  user 
bridge,  to  which  the  railroad  company 
refused  to  assent.  The  lumber  com- 
pany demanded  a  return  of  the  pro- 
posed contract,  but  in  returning  it  the 
railroad  company  stated  that  it  had 
no  intention  of  waiving  any  of  its 
rights  under  the  original  agreement 
to  purchase  the  property.  It  further 
appeared  that  when  the  railroad  com- 
pany demanded  a  conveyance  the 
vendor  refused  to  deliver  the  deeds 
except  on  payment  of '  an  additional 
sum;  and  the  court  held  that  this  de- 
mand for  an  additional  payment  con- 
stituted a  breach  of  the  original 
agreement,  which  barred  the  vendor 
from  a  right  to  specific,  performance 
of  the  contract. 

In  Thaxter  v.  Sprague  (1893)  169 
Mass.  397,  84  N.  E.  541,  it  appeared 
that  the  parties  entered  into  an  agree- 
ment in  April  for  the  purchase  and 
sale  of  a  house  and  lot  for  $1,700,  the 
sum  of  $50  being  paid  down,  and  $25 
to  be  paid  each  month  until  the  entire 
amount  was  paid,  with  interest  and 
taxes.  It  was  also  stipulated  that 
$200  was  to  be  paid  by  July  10th,  when 
the  vendor  was  to  execute  a  deed  and 
take  back  a  purchase  money  mort- 
gage, and  if  the  vendee  did  not  call 
for  a  deed,  or  care  to  complete  the 
transaction,  the  vendee  was  to  be  re- 
leased from  further  payments,  and 
the  vendor  was  to  accept  the  $200  as 
payment  for  a  season's  rent.  It  fur- 
ther appeared  that  the  vendor  waived 
the  payment  of  $200  on  July  10th, 
which  the  vendee  paid  in  October,  and 
then  requested  a  deed  to  her  father-in- 
law,  with  a  purchase  money  mortgage 
to  the  vendor,  and  made  no  further 
pajrments.  The  vendor  notified  the 
vendee  in  February  of  the  following 
year  that  unless  the  amount  due  was 
paid  possession  would  be  taken,  and  a 
statement  of  the  amount  due  was  sub- 
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sequently  given  to  the  vendee,  who 
failed  to  pay.  In  an  action  by  the 
TQndee  for  specific  performance,  the 
■court  denied  the  relief  sought,  saying: 
~"We  think  it  appears  that  there  was  a 
continuing  breach  of  the  contract  by 
the  plaintiff  after  October,  and.  that 
there  was  no  default  on  the  part  of 
the  defendant.  She  has  not  only  not 
offered  to  perform  since  then,  but  she 
has  not  shown  that  she  was  able  to 
perform.  In  order  to  entitle  her  to  a 
decree  for  specific  performance,  it 
must  appear  that  she  has  performed, 
or  been  able  and  willing  to  perform, 
her  part  of  the  contract,  and  that  the 
defendant  has  neglected  or  refused  to 
perform  her  part  of  it." 

In  Conrad  v.  Lindley  (1862)  2  Cal. 
173,  specific  performance  was  refused 
to  a  vendee,  where  it  appeared  that  he 
entered  into  possession  of  land  under 
an  agreement  to  purchase,  and  sub- 
sequently questioned  the  vendor's 
title  and  abandoned  the  contract,  al- 
though he  afterwards  tendered  the 
purchase  price.  The  court  said: 
"There  was  testimony  before  the  jury, 
conflicting,  it  is  true,  which  went  to 
establish  the  fact  that  the  plaintiff 
had  abandoned  the  purchase,  and 
claimed  in  his  own  right  by  a  title 
adverse  to  the  defendant.  He  was 
asking  for  the  interposition  of  a  court 
of  equity,  and  it  was  incumbent  upon 
him  to  establish  that  not  only  his  pos- 
session, but  all  his  conduct  in  rela- 
tion to  the  purchase,  was  in  good  faith. 
In  other  words,  to  entitle  him  to  relief, 
he  was  compelled  to  show  that  he 
came  into  court  with  clean  hands." 

In  Hambleton  v.  Jameson  (1918) 
162  Iowa,  186,  148  N.  W.  1010,  it  ap- 
peared that  the  vendees  entered  into  a 
contract  to  purchase  land  from  a 
vendor  who  had  no  title  thereto,  but 
merely  a  contract  from  the  owner, 
which  fact  was  known  to  the  vendees, 
who  refused  to  make  the  first  payment 
on  their  contract  until  after  the  ven- 
dee had  assigned  his  contract  to  a 
third  person.  It  was  held  that  the 
vendees  were  not  entitled  to  a  decree 
of  specific  performance. 

In  Giltner  v.  Rayl  (1894)  93  Iowa, 
16,  61  N.  W.  226,  it  appeared  that  the 
parties  entered  into  an  oral  contract 


for  the  purchase  of  a  tract  of  land. 
Before  the  transaction  was  closed  an 
alleged  defect  in  the  title  was  discov- 
ered, and  the  vendee  refused  to  take 
title  unless  a  certain  quitclaim  deed 
was  procured  by  the  vendor.  It  fur- 
ther appeared  that  the  deed  could  not 
be  obtained,  and  the  vendee  declined 
to  take  the  land,  and  was  tendered  his 
deposit  money.  Later,  and  after  the 
death  of  the  person  from  whom  the 
quitclaim  was  to  be  obtained,  he  de- 
manded the  fulfilment  of  the  contract, 
the  land  in  the  meantime  having  in- 
creased in  value.  The  court,  in  deny- 
ing specific  performance,  said:  "It 
appears  to  us,  if  we  sustained  the 
plaintiff's  contention  in  this  case,  it 
must  be  on  the  theory  that  he  was  in 
position  to  disavow  the  contract  if  it 
proved  detrimental,  or  accept  and  in- 
sist upon  it  if  it  proved  beneficial. 
Equity  will  not  tolerate  any  such  posi- 
tion. Plaintiff  ought  to  have  relied 
and  at  all  times  insisted  upon  the  per- 
formance of  the  contract  by  the  de- 
fendant, and  been  ready  to  perform  his 
part  of  it;  or  else  he  should  have 
promptly  disafiSrmed  and  rejected  it 
upon  the  discovery  of  the  alleged  de- 
fect. He  could  not  keep  the  trade  sus- 
pended indefinitely  so  as  to  avail  him- 
self of  a  rise  in  the  value  of  the  prop- 
erty, or  relieve  himself  from  loss,  by 
rescinding  in  the  event  of  its  depre- 
ciation." 

In  McCabe  v.  Matthews  (1896)  166 
U.  S.  550,  89  L.  ed.  256,  15  Sup.  GL 
Rep.  190,  the  court  stated  the  facts 
and  its  conclusion  as  follows:  "We 
have  presented  the  case  of  one  who, 
investing  a  dollar  in  a  proposed  pur- 
chase of  lands,  and  doing  nothing  to 
assist  his  vendor  in  furnishing  the 
property  or  performing  the  work  nec- 
essary to  be  furnished  and  performed 
by  such  vendor  to  acquire  the  title  to 
the  lands,  waits  nine  years  after  his 
contract  has  been  entered  into,  near- 
ly nine  years  after  he  had  good  reason 
to  believe  that  such  vendor  repudiates 
all  liability  under  the  contract,  nearly 
five  years  after  notice  has  been  given 
by  such,  vendor  of  his  acquisition  of 
the  title  by  filing  the  deed  in  the  pub- 
lic records,  two  years  after  he  re- 
ceives actual  notice  of  that  fact,  and 
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then,  without  the  tender  of  any  money 
or  other  consideration,  appeals  to  a 
court  of  equity  to  compel  such  vendor 
to  deed  to  him  an  interest  in  land 
worth  at  the  time  of  his  contract  only 
$150,  and  now  $7,600.  It  seems  to  us 
to  be  a  case  of  a  purely  speculative 
contract  on  the  part  of  the  plaintiff; 
doing  nothing  himself,  he  waits  many 
years  to  see  what  the  outcome  of  the 
pnrchase  by  defendant  shall  be.  If 
such  purchase  proves  a  profitable  in- 
vestment, he  will  demand  his  share; 
if  unprofitable,  he  will  let  it  alone. 
Under  those  circumstances,  the  long 
delay  is  such  laches  as  forbids  a  court 
of  equity  to  interfere." 

In  Russell  v.  Baughman  (1880)  94 
Pa.  400,  it  appeared  that  the  parties 
entered  into  a  contract  for  the  sale  of 
certain  mineral  ■  rights  in  considera- 
tion of  the  pajrment  of  $160.  One 
fourth  of  the  purchase  money  was  to 
be  paid  on  the  1st  of  May  following, 
when  the  deed  was  to  be  executed,  and 
the  residue  in  three  annual  instal- 
ments thereafter.  It  further  appeared 
that  $20,  part  of  the  first  instalment, 
was  paid  at  the  execution  of  the  agree- 
ment, but  nothing  more  was  ever  paid, 
nor  was  the  deed  demanded.  The 
court,  in  refusing  specific  perform- 
ance at  the  suit  of  the  vendee,  said: 
"After  a  lapse  of  nearly  fifteen  years, 
tile  defendant  in  error  elected  to  con- 
sider the  plaintiffs  in  error  in  the 
constructive  jwssession,  and  brought 
this  action  of  ejectment.  In  the  mean- 
time the  lands  had  become  of  very 
great  value,  and  the  plaintiffs  in  error 
sought  to  revive  equities  which  they 
had  suffered  to  sleep  for  so  many 
years.  It  was  too  late.  The  time  to 
assert  them  had  ifassed." 

tV.  ExeepUon  to  rule. 
It  has  been  held  that  where  a  vendee, 
with  a  knowledge  of  defects  in  the 
vendor's  title,  refuses  to  accept  a  deed 
conveying  the  only  title  which  the 
vendor  is  able  to- convey,  and  the  title 
of  the  vendor  is  subsequently  per- 
fected, the  vendee  is  entitled  to  a  de- 
cree of  specific  performance. 

Thus,  is  Saldutti  v.  Flynn  (1906) 
72  N.  J.  Eq.  167,  66  Atl.  246,  it  ap- 
peared that  the  vendor  agreed  to  con- 
vey certain  land  free  from   encum- 


brances, the  vendee  having,  at  the 
time  the  contract  was  executed,  paid 
part  of  the  purchase  price.  The  vend- 
or tendered  a  deed  .which  the  vendee 
refused  to  accept,  because  it  was  not 
executed  by  the  vendor's  wife.  It  fur- 
ther appeared  that  there  were  negotia- 
tions between  the  parties,  pending 
which  the  vendor  and  his  wife  con- 
veyed the  land  to  other  persons.  It 
was  held  that  equity  would  enforce 
specific  performance  of  the  contract 
at  the  suit  of  the  vendee  against  the 
vendor  and  his  grantees,  notwith- 
standing it  appeared  that  the  vendor's 
wife  had  not  acknowledged  the  agree- 
ment of  sale,  and  hence  was  not  bound 
to  convey,  and  that  therefore  the  vend- 
or had  tendered  by  his  deed  all  that 
the  vendee  could  require.  The  court 
said:  "A  vendor  is,  in  equity,  a  trus- 
tee for  the  vendee  from  the  time  of 
the  execution  of  the  agreement.  .  .  . 
The  failure  of  the  vendee  to  perform 
the  contract  on  his  part  strictly  at  the 
time  fixed,  if  the  vendor  is  ready  to 
perform,  does  not  in  equity  discharge 
the  contract,  unless  by  the  contract 
itself,  or  circumstances  proved  in  the 
case,  time  is  made  or  has  become  of 
the  essence  of  the  contract,  or  the 
delay  has  made  specific  performance 
inequitable." 

In  Haffey  v.  Lynch  (1894)  148  N.  Y. 
241,  38  N.  E.  298,  it  appeared  that  a 
vendee  under  an  agreement  for  the 
purchase  of  land  partially  performed 
by  him  had  declined  to  accept  a  con- 
veyance tendered  by  the  vendor,  be- 
cause of  a  defect  of  title  appearing 
after  the  execution  of  the  agreement. 
On  the  trial  the  vendee  offered  to  ac- 
cept such  a  conveyance  as  the  vendor 
could  give,  and  to  pay  the  full  pur- 
chase price.  In  granting  the  vendee 
a  decree  of  specific  performance,  the 
court  said:  "It  is  a  general  rule  in 
equity  that  the  specific  performance 
of  a  contract  to  convey  real  estate  will 
not  be  granted  when  the  vendor,  in 
consequence  of  a  defect  in  his  title,  is 
unable  to  perform.  In  such  cases 
specific  performance  Is  denied  be- 
cause the  court  cannot  enforce  its 
judgment,  and  because  also  it  would 
be  oppressive  to  the  vendor.  But  if 
the  defect  in  the  title  existed  at  the 
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date  of  the  contract,  or  was  due  to 
some  fault  or  to  some  act  of  the  vend- 
or subsequent  to  the  contract,  the 
court  will  generally  entertain  an  ac- 
tion for  specific  performance,  and  re- 
tain jurisdiction  for  the  purpose  of 
awarding  damages  for  the  breach  of 
the  contract;  .  .  .  and  no  case 
can  be  found  prior  to  this  where  an 
equity  court  has  denied  specific  per- 
formance because  the  vendor's  title 
was  defective  at  the  commencement  of 
the  action,  but  valid  and  perfect  at 
the  time  of  the  trial.  In  such  a  case 
why  should  not  the  vendor  perform? 
He  is  able  to,  and  the  vendee  is  entitled 
to  performance  unless  some  other  de- 
fense has  intervened;  and  the  court 
is  able  to  enforce  performance.  Here 
the  plaintiff  was  willing  to  take  such 
a  title  as  the  defendant  could  convey 
at  the  trial.  .  .  .  Equity  courts, 
in  awarding  relief,  generally  look  at 
the  conditions  existing  at  the  close 
of  the  trial  of  the  action,  and  adapt 
their  relief  to  those  conditions.  The 
plaintiff  in  an  equity  action  as  a  gen- 
eral rule  should  not  be  turned  out  of 
court  on  account  of  any  defense  inter- 
posed to  his  action,  if  at  the  time  of 
the  trial  the  facts  are  such  that  if  he 
then  commenced  his  action  he  would 
be  entitled  to  the  equitable  relief 
sought.  If  a  vendor  has  no  title,  or 
a  defective  title,  to  land  which  he  con- 
tracts to  sell,  and  subsequently  ob- 
tains a  perfect  title,  he  can  be  com- 
pelled by  his  vendee  to  perform  his 
contract.  Fry,  Spec.  Perf.  3d  ed.  480. 
And  why  should  the  vendor  not  be 
compelled  to  perform  if  he  perfects 
bis  title  while  the  action  for  specific 
performance  is  pending?  A  perfect 
title  by  the  vendor  is  no  part  of  the 
vendee's  cause  of  action,  and  he  is 
just  as  much  entitled  to  the  equitable 
relief,  and  the  equity  court  is  just  as 


competent  to  give  it,  whether  the  title 
of  the  vendor  was  perfected  before  or 
after  the  commencement  of  the  ac- 
tion." 

The  rule  laid  down  in  the  preceding 
case  was  followed  in  Walton  v.  Mc- 
Kinney  (1908)  11  Ariz.  385,  94  Pac. 
1122,  wherein  it  appeared  that  a  ven- 
dee had  paid  part  of  the  purchase 
price  under  a  contract  which  provided 
that  the  vendor  was  to  give  a  good  and 
sufficient  warranty  deed,  accompanied 
by  an  abstract  showing  perfect  title 
to  the  property,  but  the  deed  was  re- 
fused by  the  vendee,  owing  to  a  defect 
in  the  title.  The  court  held  that  the 
vendee  was  within  his  rights  in  re- 
fusing to  accept  a  defective  title,  but 
could  waive  the  defect  and  accept' 
such  title  as  the  vendor  could  convey, 
and  was  entitled  to  specific  perform- > 
ance  therefor. 

But  it  has  been  held  that  where  a 
vendee,  with  full  knowledge  of  the 
facts  bearing  on  the  title  of  his  vend- 
or, refuses  to  accept  a  deed  convey- 
ing the  only  title  the  vendor  is  able 
to  convey  under  an  unilateral  contract, 
and  refuses  to  pay  the  purchase  price, 
he  rescinds  the  agreement ;  and  is  pre- 
cluded from  subsequently  maintaining 
an  action  for  specific  performance, 
and  for  a  conveyance  of  such  title  as 
the  vendor  may  possess.  Walton  v. 
McKinney  (Ariz.)  supra ;  Riley  t.  Al- 
len (1905)  71  Kan.  625,  81  Pac.  186; 
Gk>ldthwait  v.  Lynch  (1893)  9  Utah» 
186,  33  Pac.  699.  Thus,  in  Goldthwait 
v.  Lynch  (Utah)  supra,  it  was  held 
that,  where  a  vendee  refused  the  title 
which  the  vendor  tendered,  he  could 
not  maintain  an  action  for  specific 
performance,  when  ithe  only  title  the 
vendor  could  give  was  the  same  title 
which  he  had  refused  to  accept. 

H.  B. 
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CHARLES  H.  WARNER  et  al.,  Plffs.  in  Err, 

V. 

CHARLES  W.  FLACK  et  al. 

nUn€>is  Supreme  Court  •^AprU  19,  1917, 
(278  lU.  808,  116  N.  B.  197.) 

Sescent  — <  ri^ht  of  heirs  to  set  aside  deed. 

1.  Heirs  may  maintain  an  action  to  set  aside  a  deed  procured  by  a 
stranger  from  their  ancestor  by  fraud. 
[See  note  on  this  question  beginning  on  page  431.] 


Attorney  and  client  —  purchase  from 

client. 

2.  An  attorney  who  purchases  prop- 
erty from  his  client  while  the  relation 
of  attorney  and  client  exists  between 
them  has  the  burden  of  showing  the 
perfect  fairness,  adequacy,  and  equity 
of  the  transaction. 

Abatement  —  death  —  equitable  rem- 
edy. 

3.  Remedies  administered  in  equity 
do  not  die  with  the  par^. 
Cancelation  —  tender  —  compensation 

f 4H-  services. 

4  A  tender   of   compensation   for 


services  the  contract  for  which  was 
against  public  policy  is  not  a  condi- 
tion to  cancelation  for  fraud  of  a  deed 
into  the  consideration  for  which  such 
services  entered. 
Deed  —  covenant  —  effect  on  wife. 

6.  A  wife  who  joins  in  her  hus- 
band's deed  at  a  time  when  she  has 
merely  a  possibility  of  being  entitled 
to  dower  in  the  property  is  not  bound 
by  the  covenant  in  the  deed. 

Pleading  —  title  by  descent. 

6.  In  alleging  title  by  descent,  it  is 
not  necessary  to  allege  the  intestacy 
of  the  ancestor. 


Ekboe  to  the  Circuit  Court  for  McDonough  County  to  review  a  decree 
sostaining  a  demurrer  to  a  bill  filed  to  set  aside  a  deed  sJleged  to  have 
been  fraudulently  procured  by  defendants.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Millard  R.  Powers  and  There  is  no  sufScient  offer  to  do 
James  L.  Clark  for  plaintiffs  in  error,     equity. 


Messrs.   Chiperfleld   &   Chiperfield, 

for  defendants  in  error: 

The  alleged  cause  of  action  to  have 
the  deed  of  J^ohn  S.  Warner  set  aside 
does  not  survive  to  the  plaintiffs  in 
error. 

Herr  v.  Payson,  157  111.  252,  41  N.  E. 
732;  Dyrenforth  v.  Palmer  Pneumatic 
Tire  Co.  240  111.  25,  88  N.  E.  290;  Rolfe 
V.  Rich,  149  III.  486,  36  N.  E.  352; 
North  Chicago  Street  R.  Co.  v.  Ackley, 
171  111.  100,  44  L.R.A.  177,  49  N.  E. 
222;  Pom.  Eq.  Jur.  §  1275;  Norton  v. 
Tuttle,  60  m.  130;  Illinois  Land  & 
Loan  Co.  v.  Speyer,  138  111.  137,  27 
N.  E.  981;  Berry  v.  Heiser,  271  111. 
264.  Ill  N.  E.  99;  Marshall  v.  Means, 
12  Ga.  61,  56  Am.  Dec.  444;  Gruber  v. 
Baker,  20  Nev.  453,  9  L.RJ^.  302,  23 
Pac.  858;  Selden  v.  Illinois  Trust  & 
Sav.  Bank,  239  111.  67,  130  Am.  St. 
Rep.  180,  87  N.  E.  860. 


Elmore  v.  Johnson,  143  111.  513,  21 
L.R.A.  366,  36  Am.  St.  Rep.  401,  32 
N.  E.  413;  Ringen  v.  Ranes,  263  111. 
11,  104  N.  E.  1023;  2  R.  C.  L.  §  120,  p. 
1036;  Mitchell  v.  Mitchell,  263  III.  165, 
104  N.  E.  1037. 

Mary  A.  Warner,  one  of  the  com- 
plainants, had  no  interest  in  the  sub- 
ject-matter of  this  suit,  since  her  war- 
ranty deed  passed  any  and  all  of  her 
alleged  after-acquired  title. 

Lake  Erie  &  W.  R.  Co.  v.  Witham, 
155  111.  514,  28  L.R.A.  612,  46  Am.  St. 
Rep.  355,  40  N.  E.  1014;  Jones  v.  King, 
25  111.  383 ;  Grand  Tower  Min.  Mfg.  & 
Transp.  Co.  v.  Gill,  111  111.  541;  Burger 
V.  Potter,  32  111.  71 ;  Stookey  v.  Carter, 
92  111.  129. 

If  the  estate  of  John  S.  Warner  was 
insolvent,  and  it  was  necessary  to  sell 
his  alleged  interest  in  the  property 
in  controversy  to  pay  his  debts,  plain- 
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tiffs  in  error  .would  have  no  right, 
title,  or  interest  in  the  subject-matter 
of  this  suit,  but  the  administrator 
would  be  the  proper  party. 

McDowell  V.  Cochran,  11  111.  31; 
Second  Unitarian  Soc.  v.  Woodbury,  14 
Me.  281;  Ball  v.  Ward.  73  N.  J.  Eq. 
440,  68  Atl.  343. 

Messrs.  Charles  W.  Flack  and  John 
C.  Lawyer,  in  propriis  personis,  also 
for  defendants  in  error. 

Dmui,  J.,  delivered  the  opinion 
of  thetjourt: 

The  plaintiffs  in  error,  Mary  A. 
Warner,  Charles  H.  Warner,  and 
John  C.  Warner,  filed  a  bill  against 
the  defendants  in  error,  Charles  W. 
Flack  and  John  C.  Lawyer,  in  the 
circuit  court  of  McDonough  county, 
to  which  the  court  sustuned  a  de- 
murrer, and  the  complainants  sued 
out  a  writ  of  error  to  reverse  the 
decree,  which  dismissed  tiieir  bill 
for  want  of  equity. 

The  bill  alleged  that  Mary  M. 
Harris,  prior  to  November  1,  1910, 
was  possessed  of  certain  real  estate 
in  McDonough  counly,  together 
with  upwards  of  $50;000'in  money, 
notes,  and  mortgages ;  that  John  S. 
Warner  was  her  brother,  the  hus- 
band of  the  complainant  Mary  A. 
Warner,  the  father  of  the  complain- 
ant Charles  H.  Warner,  and  the 
grandfather  of  the  complainant 
John  C.  Warner,  who  was  a  son  of  a 
deceased  'son  of  John  S.  Warner; 
that,  seeking  to  prevent  his  sister 
from  disinheriting  him,  he  em- 
ployed the  defendants.  Flack  and 
Lawyer,  who  were  attorneys  at  law 
and  partners,  and  entered  into  a 
written  contract  with  them  whereby 
they  engaged  to  render  all  legal 
services  necessary  or  that  might  be 
required  in  controlling  or  advising 
with  Mrs.  Harris,  or  in  prosecuting 
any  suit  or  suits  for  the  appoint- 
ment of  a  conservator,  or  the  setting 
aside  of  the  will  or  any  other  legal 
document,  or  prosecuting  any  legal 
proceeding  that  might  be  necessary 
to  secure  the  rights  and  interests  of 
the  said  John  S.  Warner  in  and  to 
the  property  of  the  said  Mary  M. 
Harris,  whether  said  proceeding 
might  be  taken  before  her  death  or 
after  her  death,  the  compensation 


of  the  defendants  to  be  one  third  of 
whatever  might  be  collected  from 
the  estate  of  Mrs.  Harris ;  tiiat  the 
services  so  agreed  to  be  rendered 
were  continuous  until  after  the 
deatii  of  Mrs.  Harris,  which  oc- 
curred on  September  7, 1915,  and  in 
part  performance  of  tiieir  contract 
of  employment  the  defendants  pro- 
cured from  Mrs.  Harris  a  trust 
deed  conveying  to  James  C.  Ham- 
mond, trustee,  her  real  estate,  wortli 
about  $45,000,  and  money  and  se- 
curities amounting  to  about  $51,000, 
to  hold  for  ttie  benefit  of  Mrs. 
Harris  during  her  lifetime,  and 
after  her  death  for  the  use  of  cer- 
tein  other  relatives,  among  them 
John  S.  Warner,  whose  proportion 
was  to  be  one  seventh,  which  was 
worth  about  $14,000.  Afterward, 
and  while  said  contract  of  employ- 
ment was  in  full  force,  tiie  defend- 
ants obtained  from  John  S.  Warner 
and  his  wife  a  warranty  deed  of  all 
his  interest  in'idl  of  said  real  es- 
tate, and  also  an  assignment  of  all 
his  interest  in  and  to  all  tiie  real 
estate  and  personsd  property  which 
he  had  acquired  or  might  become 
entitled  to  under  the  said  trust 
deed,  tiie  defendants  taking  the 
property  in  the  proportion  of  one 
third  to  -Lawyer  and  two  tiiirds  to 
Flack.  This  instrument  also  pur- 
ported to  convey  to  the  defendants 
all  property  that  John  S.  Warner 
might  inherit  from  Mrs.  Harris  or 
become  entitied  to  by  virtue  of  his 
relationship  to  her,  and  constituted 
the  defendants  his  attorneys,  in  his 
name,  but  for  their  sole  benefit,  to 
recover  and  receive  all  the  lands 
and  moneys  that  might  become  due 
and  owing  to  the  said  John  S.  War- 
ner from  Mary  M.  Harris  or  James 
C.  Hammond,  the  trustee  in  the 
said  deed  of  trust,  and  any  lands  or 
money  that  John  S.  Warner  might 
inherit  from  Mrs.  Harris  or  be- 
come entitled  to  by  virtue  of  his  re- 
lationship to  her. 

While  the  consideration  expressed 
in  the  said  deed  was  $6,000  and  in 
the  said  assignment  was  $10,000, 
the  actual  sum  paid  by  the  defend- 
ants was  only  $3,500  for  both  of 
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said  conveyances,  the  defendants 
well  Imowinsr  that  the  one-seventh 
part  of  said  estate  was  worth  at 
least  $14,000.  The  Klation  of  at- 
torneys and  client  then  existed  be- 
tween the  said  defendants  and  John 
S.  Warner,  who  was  eighty-six 
years  of  age  and  was  in  a  condition 
of  mind  to  be  easily  influenced  by 
Ms  attorneys,  and  by  reason  of  that 
relationship  and  the  confidence  re- 
posed in  said  attorneys,  and  tiie  in- 
adequacy in  the  price  paid  him  by 
the  defendants,  the  said  convey- 
ances are  fraudulent  and  void  and 
should  be  set  aside. 

John  S.  Warner  died  on  June  12, 
1914,  leaving  the  complainants,  his 
widow  and  only  heirs  at  law.  After 
the  death  of  Mrs.  Harris  the  de- 
fendants filed  their  bill  in  the  cir- 
cuit court  of  McDonough  counts  f  oir 
the  partition  of  her  estate,  claiming 
the  entire  interest  of  the  said  John 
S.  Warner,  and  the  complainants, 
who  were  not  made  parties  to  the 
suit,  filed  a  petition  to  be  allowed  to 
intervene  and  be  made  defendants, 
but  the  court  refused  to  grant  the 
petition  and  rendered  a  final  decree 
adjudging  that  the  defendants  and 
the  o&er  persons  (except  John  S. 
Warner)  who  were  mentioned  in 
the  trust  deed  as  beneficiaries  were 
the  owners  of  said  estate  as  tenants 
in  common.  The  complainants  of- 
fered to  repay  the  $3,600  paid  by 
the  defendants  to  John  S.  Warner, 
an4  prayed  that  the  deed  and  as- 
signment from  him  to  the  defend- 
ants be  decreed  null  and  void,  and 
that  it  be  decreed  that  the  defend- 
ants have  no  interest  in  the  prop- 
erty of  the  estate  of  Mary  M.  Harris, 
deceased,  but  that  all  interest  which 
would  have  passed  to  John  S.  War- 
ner had  he  survived  the  said  Mary 
M.  Harris  is  now  vested  in  the 
complainants. 

The  contract  for  services  to  be 
rendered  for  the  purpose  of  con- 
trolling or  advising  Mrs.  Harris  so 
as  to  prevent  her  from  disinheriting 
her  brother,  and  to  secure  by  such 
means  his  rights  and  interests  in 
her  properly,  was  contrary  to  pub- 
lic policy.    All  such  contracts  are 
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clearly  void,  for  they  tend  to  the  de- 
ceit and  injury  of  third  persons, 
and  encourage  artifices  and  im- 
proper attempts  to  control  the  ex- 
ercise of  their  free  judgment  in  the 
disposition  of  their  property.  Story, 
Eq.  Jur.  §  265.  No  relief  is  asked 
in  respect  to  Has  contract. 

The  procuring  of  the  convQrances 
to  the  defendants  from  tiieir  client' 
was  an  independent  transaction,  en- 
tered into  after  the  trust  deed  had 
been  obtained.  The  demurrer  ad- 
mits that  during  the  existence  of 
the  relation  of  attorney  and  client 
the  defendants  purchased  their 
client's  property.  In  such  case  it  is 
not  necessary  to  show  fraud  or 
imposition  on  the  client,  but  the 
burden  is  thrown  upon  the  attorney 
of  proving  the  per- 
fect fairness,  ade-  eu^n^w^^ 
quacy,  and  equity  of  *}i^^.  "*■■ 
the  transaction,  and 
upon  his  failure  to  make  such 
proof,  a  court  of  equity  will  treat 
the  case  as  one  of  constructive 
fraud.  Mansfield  v.  Wallace,  217 
lU.  610,  75  N.  E.  682 ;  Willin  v.  Bur- 
dette,  172  HI.  117,  49  N.  E.  1000; 
Zeigler  v.  Hughes,  65  HI.  288;  El- 
more V.  Johnson,  148  HI.  513,  21 
L:R.A.  366,  36  Am.  St.  Rep.  401,  32 
N.  E.  413.  The  bill  therefore 
showed  a  good  cause  of  action  in 
John  S.  Warner,  in  his  lifetime,  to 
set  the  conveyance  aside. 

The  defendants  in  error  insist 
that  tjiis  cause  of  action  did  not 
survive  to  the  heirs  of  John  S.  War- 
ner.   Under  the  conmion  law  most 
personal  actions  were  held  to  abate. 
Statutes  passed  from  time  to  time 
have  increased  the  number  which 
survive,  so  that  in  this   state  the 
case  is  reversed  and  most  causes  of 
action  now  survive,  including  all 
actions  for  fraud  or 
deceit.  The  rule  has  ^jTth- '*** 
no    application    to  JJSJJJJ** 
cases    of    equitable 
cognizance,  for  remedies  adminis- 
tered in  equity  do  not  die  with  the 
person. 

The  defendants  in  error  argue 
that  when  tliey  procured  the  deed 
from  their  dient  the  title  to  the 
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property  passed  to  them;  that  the 
deed  was  not  void  but  voidable  only; 
that  the  right  to  have  it  set  aside 
was  personal  to  the  grantor  and 
could  not  be  exercised  by  his  heirs. 
Rickman  v.  Meier,  213  111.  507,  72  N. 
D..ce-«-rUK«  E.  1121,  givcs  a 
o<  kein  to  net  Complete  answer  to 
«iM.  deed.  jyg  contention.    It 

is  parallel  in  its  facts  to  this  case, 
the  confidential  relation  existing  in 
that  case  being  that  of  parent  and 
child.  In  regard  to  the  same  conten- 
tion made  here  the  court  said :  "The 
law  is  that  where  a  deed  or  other 
conveyance  has  been  'procured  by 
undue  influence,  if  it  be  not  ratified 
by  the  party  making  it  after  the  im- 
due  influence  has  ceased  to  operate, 
it  may  be  set  aside  after  his  death,  at 
the  suit  of  those  who  succeed  to  his 
rights.  Bigelow,  Fraud,  p.  268; 
Walker  v.  Smith,  29  Beav.  394,  54 
Am.  Reprint,  680;  Le  Gendre  v. 
Goodridge,  46  N.  J.  Eq.  419,  19  Atl. 
543.  Prentice  v.  Achom,  2  Paige, 
80;  Lins  v.  Lenhardt,  127  Mo.  271, 
29  S.  W.  1025 ;  Martin  v.  Bolton,  75 
Ind."  295."  Lewis  v.  McGrath,  191 
HI.  401,  61  N.  E.  136,  is  anotiier 
case  essentially  like  the  present. 
The  deed  was  set  aside  at  the  suit 
of  the  grantor's  heirs,  and  though 
their  right  to  maintain  the  bill  is 
not  discussed  in  the  opinion,  the 
existence  of  such  right  was  neces- 
sary to  the  relief  granted.  Again, 
in  Ross  V.  Payson,  160  HI.  349,  43 
N.  E.  399,  conveyances  of  real  es- 
tate by  a  client  to  his  attorney  were 
set  aside  at  the  suit  of  the  heirs 
solely  on  the  ground  that  the  de- 
fendant had  failed  to  establish  the 
fairness,  adequacy,  and  equity  of  the 
conveyances,  tiiough  the  evidence 
failed  to  show  that  the  grantor  was 
incapable  of  transacting  ordinary 
business.  It  is  true  that  these  cases 
were  decided  upon  evidence  heard, 
and  not  upon  tiie  question  of  plead- 
ing, and  that  the  bills  alleged  mental 
incompetency,  but  they  were  decided 
in  each  case,  independently  of  tiie 
question  of  mental  capacity,  because 
of  the  failure  of  the  defendant  to 
show  the  fairness,  adequacy,  and 
equity  of  the  transactions.    If  it  was 


unnecessary  to  prove  mental  inca- 
pacity, it  was  unnecessary  to  allege 
it.  The  bill  now  under  considera- 
tion alleges  that  the  instruments  in 
question  were  obtained  by  undue  in- 
fluence, for  an  inadequate  considera- 
tion. This  is  sufficient  to  require 
answer  and  proof  from  Hie  defend- 
ants. 

Assignability  and  heritability  of 
rights  are  not  always,  though  usual- 
ly, coexistent.  Rights  may  pass  by 
descent  which  cannot  be  assigned,^ 
as  the  possibility  of  reverter  after 
the  expiration  of  a  determinable  fee 
(North  V.  Grahm,  235  HI.  178,  18 
L.R.A.(N.S.)  624,  126  Am.  St  Rep. 
189,  85  N.  E.  267),  or  the  right  of 
re-entry  for  breach  of  condition  sub- 
sequent (Golconda  Northern  R.  Ck). 
V.  Gulf  Lines  Connecting  R.  Co.  265 
ni.  194,  106  N.  E.  818,  Ann  Cas. 
1916A,  833),  lliough  there  is  prob- 
ably no  case  of  a  right  which  is  as- 
signable but  will  not  pass  by  descent. 
Mr.  Justice  Sto^,  in  his  Com- 
mentaries on  Equity  Jurisprudence 
(13th  ed.  §  1040g),  says:  So  an  as- 
signment of  bare  right  to  file  a  bill 
in  equity  for  a  fraud  cdmmitted  up- 
on the  assignor  will  be  held  void  as 
contrary  to  public  policy  and  as 
savoring  of  the  character  of  main- 
tenance, of  which  we  shall  presently 
speak.  So  mere  right  of  aiction  for 
a  tort  is  not,  for  the  like  reason,  as- 
signable. Indeed,  it  has  been  laid 
down  as  a  general  rule  that  where 
an  equitable  interest  is  assig^ned,  in 
order  to  give  the  assignee  a  locus 
standi  in  judicio  in  a  court  of  equity, 
the  party  assigning  such  right  must 
have  some  substantial  possession 
and  some  capability  of  personal  en- 
joyment, and  not  a  mere  naked  right 
to  overset  a  legal  instrument  or  to 
maintain  a  suit."  To  sustain  this 
doctrine  is  cited  the  case  of  Prosser 
V.  Edmonds,  1  Younge  &  C.  Exch. 
481, 160  Eng.  Reprint,  196,  the  lead- 
ing English  case,  in  which  Lord  Ab- 
inger  said :  "  'But  in  a  case  where  a 
party  assigns  his  whole  estate  and 
afterwards  makes  an  assignment, 
generally,  of  the  same  estate  to  an- 
otiier  person,  and  the  second  as- 
signee claims  to  set  aside  the  first 
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assignment  as  fraudulent  and  void, 
tiie  assignor  himself  making  no  com- 
plaint of  fraud  whatever,  it  appears 
to  me  tiiat  the  right  of  the  second 
assignee  to  make  such  claim  would 
be  a  question  deserving  of  great  con- 
sideration. My  present  impression 
is  that  such  a  claim  could  not  be  sus- 
tained in  equity  unless  the  parly  who 
made  the  assignment  joined  in  the 
prayer  to  set  it  aside.  In  such  a  case 
a  second  assignment  is  merely  that 
of  a  right  to  iUe  a  bill  in  equity  for  a 
frand,  and  I  should  say  that  some 
authority  is  necessary  to  show  that 
a  man  can  assign  to  another  a  right 
to  file  a  bill  for  a  fraud  committed 
upon  himself.  ...  In  tiie  course 
of  the  argument  it  was  urged  that 
an  equitable  as  well  as  a  legal  in- 
terest may  be  the  subject  of  convey- 
ance, and  that  the  assignee  of  a 
chose  in  action  may  file  a  bill  in 
equily  to  recover  it,  although  he  can- 
not proceed  at  law  for  that  puri)ose. 
But  where  an  equitable  interest  is 
assigned,  it  appears  to  me  that  in 
order  to  give  tiie  assignee  a  locus 
standi  in  a  court  of  equity  the  party 
assigning  that  right  must  have 
some  substantial  possession, — some 
capability  of  personal  enjoyment, — 
and  not  a  mere  naked  right  to  over- 
set a  legal  instrument.  ...  In 
the  present  case  it  is  impossible  that 
the  assignee  can  obtain  any  benefit 
from  his  security  except  through  the 
medium  of  the  court.  He  purchases 
nothing  but  a  hostile  right  to  bring 
parties  into  a  court  of  equity  as  de- 
fendants to  a  bill  filed  for  the  pur- 
pose of  obtaining  the  fruits  of  his 
purchase.  .  .  .  Robert  Todd, 
when  he  assigned,  was  in  possession 
of  nothing  but  a  mere  naked  right. 
He  could  obtain  nothing  without  fil- 
ing a  biU.  No  case  can  be  found 
which  decides  that  such  a  right  can 
be  the  subject  of  assignment,  either 
at  law  or  in  equity." 

In  Dickinson  v.  Burrell,  L.  R.  1 
Eq.  337,  a  conveyance  of  an  interest 
in  an  estate  was  fraudulently 
procured  from  Dickinson  by  his 
solicitor  to  a  third  party,  for  the 
solicitor's  benefit,  for  a  very  in- 
adequate consideration.    Dickinson, 
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learning  of  the  fraud,  made  another 
transfer  of  his  interest  in  the  estate 
to  trustees  for  the  benefit  of  himself 
and  his  children,  reciting  in  the 
conveyance  the  facts  and  that  he 
disputed  the  validity  of  the  first 
conveyance.  The  trustees  filed  a  bill 
to  set  aside  the  first  conveyance  upon 
the  repajmient  of  the  consideration 
money  and  interest,  and  to  establish 
the  trust.  The  master  of  the  rolls, 
in  sustaining  the  bill,  said:  "The 
distinction  is  this :  If  James  Dick- 
inson had  sold  or  conveyed  the  right 
to  sue  to  set  aside  the  indenture  of 
December,  1860,  without  conveying 
the  property  or  his  interest  in  the 
property,  which  is  the  subject  of 
that  indenture,  that  would  not  have 
enabled  the  grantee,  A  B,  to  main- 
tain this  bill;  but  if  A  B  bought 
the  whole  of  the  interest  of  James 
Dickinson  in  the  property,  then  it 
would.  The  right  of  suit  is  a  right 
incidental  to  the  property  conveyed." 
In  regard  to  this  distinction,  we 
agree  witii  what  was  said  by  Hie 
supreme  court  of  California 'in  the 
examination  of  this  question  in 
Whitney  v.  Kelley,  94  Gal.  146,  15 
L.R.A.  813,  28  Am.  St.  Rep.  106,  29 
Pac.  624 :  "It  is  difficult  to  appreci- 
ate the  distinction  thus  attempted 
to  be  drawn  in  the  two  cases.  The 
one  is  an  assignment  of  a  right  to  ac- 
quire property  by  setting  aside  a 
fraudulent  conveyance  of  it,  and  the 
ol^er  a  conveyance  of  the  property, 
with  an  incidental  right  of  setting 
aside  the  prior  fraudulent  convey- 
ance." The  distinction  is  too  unsub- » 
stantial  to  be  the  basis  of  different 
equitable  rights. 

In  McMahon  v.  Allen,  86  N.  Y. 
403,  a  debtor  was  induced  by  the 
fraud  of  his  agent  to  convey  his  in- 
terest in  his  mother's  estate  and  cer- 
tain other  property  to  the  agent,  to 
the  prejudice  of  his  creditors,  for  a 
very  inadequate  consideration  and  in 
ignorance  of  the  fraud.  He  soon  aft- 
er made  a  general  assignment  of  his 
property  for  the  benefit  of  his  credi- 
tors, with  full  power  to  sue  for  the 
same,  and  his  assignees  filed  a  bfll 
to  atk,  aside  the  conveyance  to  the 
agent.    The  bill  was  sustained,  the 
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court  citing  and  quoting  at  length 
from  Dickinson  v,  Burrell,  supra,  as 
an  accurate  exposition  of  the  law 
which  should  control  the  case  under 
consideration. 

In  Traer  v.  Clewa,  115  U.  S.  528, 
29  L.  ed.  467,  6  Sup.  Gt.  Rep.  155, 
Clews  was  the  owner  of  $50,000 
stock  in  a  construction  company,  on 
which  dividends  amounting  to  $10,- 
500  were  declared  in  1873  and  1874. 
He  was  afterward  adjudicated  a 
bankrupt,  and  the  stock,  with  divi- 
dends, passed  to  Tappan,  his  as- 
signee in  bankruptcy.  The  construc- 
tion company  went  into  voluntary 
liquidation  and  Traer  was  appointed 
one  of  the  trustees  to  settle  its  af- 
fairs. Knowing  of  the  existence  of 
the  dividends,  of  which  Clews  and 
Tappan  were  ignorant^  Traer  bought 
the  stock  of  the  assignee.  After- 
ward the  assignee  sold  to  Clews  all 
claims  on  account  of  the  stock,  and 
the  latter  brought  suit  in  the  state 
court  of  Iowa  for  the  value  of  the 
stock  and  recovered  a  judgment  for 
$15,000,  which  was  affirmed  by  the 
supreme  court  of  Iowa  and  the  Su- 
preme Court  of  the  United  States. 
The  latter  court  cites  the  cases  of 
Dickinson  v.  Burrell  and  McMahon 
V.  Allen,  supra,  with  others,  and 
says:  "Applying  the  rule  estab- 
lished by  these  authorities,  we  are 
of  opinion  that,  so  far  as  tiie  ques- 
tion under  consideration  is  con- 
cerned, the  assignment  of  Tappan 
to  Clews  was  the  transfer  not  mere- 
ly of  a  naked  right  to  bring  suit, 
•  but  of  a  valuable  right  of  property, 
and  was  therefore  valid  and  effect- 
ual." 

In  §  153  of  Pomeroy  on  Remedies 
and  Remedial  Rights,  among  illus- 
trations of  personal  rights  which 
cannot  be  assigned,  is  mentioned  the 
right  of  a  grantor  to  avoid  his  con- 
veyance on  the  ground  of  fraud. 
The  saying  of  Lord  Justice  Turner 
in  De  Hoghton  v.  Money,  L.  R.  2 
Ch.  164, 15  L.  T.  N.  S.  403, 15  Week. 
Rep.  214,  that  "the  right  to  complain 
of  fraud  is  not  a  marketable  com- 
modity," is  often  quoted.  The  cases 
of  Gruber  v.  Baker,  20  Nev.  453,  9 
L.RJ^.  302,  23  Pac.  858,  Smith  v. 


Harris,  48  Mo.  557,  and  Whitney  v. 
Kelley,  supra,  follow  Prosser  v.  Ed- 
monds, 1  Younge  &  C.  Ex.  Ch.  481, 
160  Eng.  Reprint,  196,  and  there  are 
many  similar  decisions.  The  text- 
writers  generally  state,  and  the 
cases  have  decided,  the  rule  that  a 
right  of  action  for  fraud  cannot  be 
assi^ed  at  law  or  in  equity.  The 
decisions  were  based  on  the  ground, 
first,  that  such  assignments  are 
contrary  to  the  policy  of  the  law 
against  maintenance  or  champ^ty; 
and  second,  that  they  are  contrary 
to  the  prohibition  of  the  common 
law  against  the  conveyance  or  trans- 
fer of  property  in  the  adverse  pos- 
session of  another.  This  prohibition 
no  longer  existe,  and  an  absolute 
conveyance  of  property,  real  or  per- 
sonal, is  not  within  the  reason  of 
the  first  ground  of  objection.  There- 
fore many  decisions  of  the  courts 
are  now  found  which,  in  the  appli- 
cation of  the  rule,  or  as  an  excep- 
tion to  it,  hold  that  a  conveyance 
of  property  in  the  adverse  posses- 
sion of  a  third  person  under  a  void- 
able title  carries  with  it  the  inci- 
dental right  of  the  grantor  to  main- 
tain a  suit  in  equity  to  set  aside  the 
voidable  title.  In  addition  to  tiiose 
cases  which  have  already  been  re- 
ferred to  may  be  cited  Gandy  v. 
Fortner,  119  Ala.  303,  24  So.  425; 
Parker  v.  Simpson,  180  Mass.  334, 
62  N.  E.  401 ;  Busiere  v.  Reilly,  189 
Mass.  518,  75  N.  E.  958;  Coon  v. 
Dennis,  111  Mich.  450,  69  N.  W. 
666;  Houston  v.  National  Mut.  Bldg. 
&  L.  Asso.  80  Miss.  31,  92  Am.  St. 
Rep.  565,  31  So.  540;  Connecticut 
Mut.  L.  Ins.  Co.  V.  Smith,  117  Mo. 
261,  38  Am.  St.  Rep.  656,  22  S.  W. 
623;  Weissenfels  v.  Cable,  208  Mo. 
532,  106  S.  W.  1028;  Somervaill  v. 
McDermott,  116  Wis.  504,  93  N.  W. 
553 ;  Borchert  v.  Borchert,  132  Wis. 
593,  113  N.  W.  35;  Wimpfheimer  v. 
Perrine,  61  N.  J.  Eq.  126,  47  Atl. 
769. 

In  this  state  the  right  to  maintain 
a  suit  to  set  aside  a  title  to  land  ob- 
tained fraudulently  has  been  sus- 
tained in  favor  of  either  the  heirs  of 
the  defrauded  grantor  or  his  as- 
signee in  the  following  cases:  Whit- 
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ney  v.  Roberts,  22  111.  381;  Smith  v. 
Wright,  49  111.  403;  Ross  v.  Payson, 
160  ni.  349,  43  N.  E.  399;  Prince 
V.  Dupuy,  163  lU.  417,  45  N.  E.  298; 
Lewis  V.  McGrath,  191  111.  401,  61 
N.  E.  135;  Rickman  v.  Meier,  218 
m.  507,  72  N.  E.  1121.  In  some  of 
these  the  rigrht  to  maintain  the  suit 
was  not  questioned;  in  others 
it  was  expressly  decided.  In  some 
the  fraud  was  actual ;  in  others  con- 
structive. There  is  no  distinction 
between  cases  of  actual  fraud  and 
those  of  constructive  fraud.  It 
would  be  a  defect  in  the  law  if  there 
were  no  remedy  against  an  attor- 
ney who,  having  got  his  client's 
property  unfairly  by  taking  advant- 
age of  his  confidence,  had  succeeded 
in  retaining  it  by  the  same  means 
until  his  client's  death.  An  intend- 
ing purchaser  may  not  be  required 
to  disclose  to  the  vendor  all  the  facts 
and  information  he  possesses  in  re- 
gard to  the  property  proposed  to 
be  purchased,  its  value,  surround- 
ings, adaptation  to  certain  uses,  and 
the  demand  for  it.  His  failure  to 
disclose  is  not  deemed  fraud.  Pre- 
cisely Hie  same  failure  to  disclose 
on  the  part  of  an  attorney  dealing 
with  his  client  is  deemed  fraud.  It 
is  no  less  fraudulent,  either  in  law 
or  morals,  because  it  is  called  con- 
structive fraud.  Morally  the  attor- 
ney's fraud  may  be  regarded  as  the 
baser,  as  the  friend  who  treacher- 
ously betrays  is  baser  than  the 
enemy  who  overcomes  in  open  con- 
test. The  law  does  not  ordinarily 
impose  the  duty  to  disclose  upon  the 
stranger;  it  always  does  so  on  the 
attorney.  The  act  in  either  case, 
constituting  fraud,  is  the  obtaining 
of  the  vendor's  property  by  means 
which  the  law  deems  fraudulent. 
The  law  imposes  upon  the  vendor 
the  duty  of  proving  the  fraud  com- 
mitted by  a  stranger.  Because  of 
the  advantages,  he  possesses  by  rea- 
son of  the  confidential  relation  and 
the  duties  it  places  upon  him,  the 
law  imposes  upon  the  attorney  the 
burden  of  proving  that  the  transac- 
tion between  him  and  his  client  was 
fair  and  equitable  when  the  client 
claims  that  it  was  unfair  and  in- 
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equitable.  The  difference  is,  that  in 
the  one  case  the  vendor  must  prove 
that  the  purchaser  violated  a  duty 
imposed  upon  him  by  law,  and  in 
the  other  the  attorney  must  prove 
that  he  performed  every  duty  re- 
quired of  him  by  law.  The  rights 
of  the  parties  in  either  case  are  not 
affected  by  t^e  rule  as  to  the  burden 
of  proof.  If  the  defendants  in  er- 
ror, by  false  representations,  actual- 
ly made  and  relied  upon  by  John  S. 
Warner,  had  procured  the  instru- 
ments in  question,  there  is  no  doubt 
but  that,  under  the  uniform  de- 
cisions of  this  court,  his  heirs  could 
maintain  a  bill  in  equity  to  set  them 
aside.  There  is  no  rule  of  law 
which  protects  attorneys  who  have 
committed  frauds  upon  their  clients 
from  the  same  remedies  on  the  part 
of  the  clients'  heirs. 

The  defendants  in  error  rely  upon 
the  cases  of  Norton  v.  Tuttle,  60  HI. 
130,  and  Illinois  Land  &  Loan  Co. 
V.  Speyer,  138  111.  137,  27  N.  E.  931, 
but  neither  of  those  cases  is  in  point. 
In  neither  was  there  any  convey- 
ance to  the  complainant  or  any  pre- 
tense of  title  to  the  subject-matter 
of  the  controversy  in  the  complain- 
ant. In  the  first  the  holder  of  a 
power  of  attorney  sought  to  control 
the  litigation  in  opposition  to  the 
complainant,  and  in  the  latter,  com- 
plainant's only  interest  in  the  prop- 
erty involved  was  an  agreement  for 
a  conveyance  to  be  made  to  it  after 
and  conditional  upon  its  successful 
prosecution,  at  its  own  expense,  of 
a  suit  to  set  aside  an  adverse  title. 

It  is  true  that  the  instruments  in 
question  transferred  the  legal  title 
to  the  defendants  in  error,  and  it 
may  be  argued  as  it  was  argued  in 
many  cases  cited,  that  there  wa& 
nothing  left  in  the  grantor  for  a 
subsequent  conveyance  to  operate  on 
or  to  descend  to  his  heirs.  The  same 
argument  might  have  been  made  in 
the  cases  in  which  this  court  has; 
sustained  suits  by  heirs  to  set  aside 
conveyances  obtained  from  their  an- 
cestors by  fraud.  A  deed  is  no  more 
void  because  obtained  by  the  fraud 
of  a  stranger  than  if  obtained  by  the 
fraud  of  an  attorney  or  other  person 
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sustaining  a  fiduciary  relation.  The 
distinction  between  deeds  which 
are  void  and  those  which  are  void- 
able is  unimportant  in  this  connec- 
tion. The  deed  of  a  person  who  has 
never  been  adjudged  a  lunatic  is  not 
void,  but  is  voidable  if  he  was,  in 
fact,  mentally  incompetent.  Walton 
V.  Malcohn,  264  111.  389,  106  N.  E. 
211,  Ann.  Cas.  1915D,  1021.  It  is 
unnecessary  to  cite  the  numerous 
cases  in  which  heirs  have  been  per- 
mitted to  maintain  suits  to  set  aside 
instruments  executed  by  their  ances- 
tors on  the  ground  of  their  want  of 
mental  capacity.  It  is  not  a  suffi- 
cient answer  to  a  suit  by  heirs  to 
set  aside  a  deed  that  the  deed  Is 
voidable  only,  and  not  void. 

The  cases  which  have  been  cited 
also  dispose  of  the  claim  tiiat  the 
right  to  avoid  the  deed  was  personal 
and  did  not  descend  to  the  heirs. 
In  those  cases  there  was  no  act  of 
the  grantor  repudiating  the  convey- 
ances. 

The  defendants  in  error  insist 
that  the  bill  contains  no  sufficient 
offer  to  do  equity.  While,  the  con- 
sideration expressed  in  the  two  in- 
struments is  $16,000,  it  is  alleged 
that  the  actual  amount  paid  for 
them  was  only  $3,500,  which  the 
complainants  offer  to  return.  It  is 
insisted  they  should  also  return  the 
one  third  of  the  amount  recovered 
from  Mrs.  Harris's  estate,  men- 
tioned in  the  first  agreement  with 
John  S.  Warner,  which  the  defend- 
ants in  error  were  to  receive  for 
tiieir  compensation.  This  amount 
is  not -mentioned  as  a  part  of  the 
consideration  for  the  execution  of 
the  instruments  in  question,  and  we 
have  already  held  that  first  agree- 
ment for  the  defendants  in  error's 
services  to  be  contrary  t<J  public 
policy  and  void.  It  therefore  im- 
posed no  liability  upon  John  S. 
Warner,  and  -the 
t^Atl^o^  complainants  were 
^erAVu."  '"'  under  no  obligation 
to  pay  the  amount 
mentioned  in  it  as  a  condition  to 
having  the  instruments  in  question 
canceled. 

Defendants  in  error  further  ob- 


ject that  Mary  A.  Warner  has  no  in- 
terest in  the  subjecU-matter  because 
she  joined  in  the  warranty  deed  and 
assignment,  and  whatever  title  ac- 
crued to  her  upon  her  husband's 
death  passed  to  the  defendants  in 
error  by  virtue  of  tile  covenants  of 
warranty  contained  in  those  instru- 
ments. She  had  not  even  an  in- 
choate right  of  dower  at  the  time 
those  instruments  were  executed, 
but  only  a  possibility  of  becoming 
entitled  to  dower  and  of  inheriting 
personal  property  from  her  hus- 
band. A  wife  who  joins  in  the 
conveyance  of  her  „^,_«,^e. 
husband  s  property  nant— eire«t 
under  such  circum-  ""  '""*' 
stances  is  not  liable  upon  the  cove- 
nants contained  in  the  deed.  Center 
V.  Elgin  City  Bkg.  Co.  185  111.  534, 
57  N.  E.  439. 

John  S.  Warner  had  the  right  to 
repudiate  tiiese  instnmients  in  bis 
lifetime,  and  that  right  was  of  such 
a  character  as  to  descend  to  his 
heirs.  The  bill  stated  a  case  which 
requires  an  answer  from  the  defend- 
ants, but  the  defendants  in  error 
insist  that  it  does  not  allege  whether 
or  not  John  S.  Warner  died  intes- 
tate, and  therefore  fails  to  show  any 
titie  in  the  complainants.  In  alleg- 
ing title  by  descent  it  is  not  neces- 
sary to  allege  the  intestacy  of  the 
ancestor.  The  law  presumes  it  in 
the  absence  of  allegation  to  the  con- 
trary. Titietoland  p,,^,„,_ 
can  be  acquired  by  atu  i»t 
two  modes  only:  «••«•»*■ 
descent  and  purchase, — the  latter 
including  every  mode  of  acquisition 
known  to  the  law  except  that  by 
which  an  heir,  on  the  death  of  an 
ancestor,  becomes  substituted  in  his 
place  as  owner  by  the  act  of  the 
law.  2  Bl.  Com.  241 ;  4  Kent,  Com. 
373;  3  Washb.  Real  Prop.  §  1824. 
Property  is  presumed  to  descend  to 
the  heir  and  the  burden  of  alleging 
and  showing  a  title  -by  purchase  in- 
stead of  descent  is  upon  the  person 
claiming  the  advantage  of  such  title. 
An  allegation  that  one  acquired  the 
title  to  land  and  afterward  died, 
leaving  heirs,  is  a  sufficient  allega- 
tion of  the  title  of  the  heirs,  and  it 
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is  no  more  necessary  to  allege  that 
he  died  without  havins:  executed  a 
will  than  that  he  died  without  hav- 
ing executed  a  conveyance  of  any 
other  kind.  In  the  absence  of  proof, 
the  presumption  is  that  a  deceased 
person  died  intestate,  and  that  his 
heirs  become  the  owners  of  all  his 
property.  Schmidt  v.  Brown,  226 
Dl.  590,  11  L.R.A.(N.S.)  457,  117 
Am.  St.  Rep.  261,  80  N.  E.  1071; 
Sielbeck  v.  Grothman,  248  111.  435, 
94  N.  E.  67,  21  Ann.  Cas.  229.  Tes- 
ttuey  is  an  affirmative  fact,  the  bur- 
den of  proving  which  rests  upon  the 
party  claiming  some  advantage  by 
reason  of  it.  "It  is  not  for  the  heir 
to  prove  that  no  one  else  holds  as 
devisee  or  grantee  from  his  ances- 
tors." Lyon  V.  Kain,  36  111.  362. 
Even  though  the  deceased  left  a  will, 
it  wiU  be  presumed  that  his  heirs 
took  his  land  until  the  proof  shows 
that  the  will  was  executed  so  as  to 
pass  real  estate,  and  that  its  con- 
tents were  inconsistent  with  the 
claim  of  the  heirs.    Stephenson  v. 
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Doe,  8  Blackf .  608, 46  Am.  Doc.  489 ; 
Baxter  v.  Bradbury,  20  Me.  260,  37 
Am.  Dec.  49.  In  a  bill  by  a  widow 
to  set  aside  a  deed  of  her  deceased 
husband  in  which  she  had  joined 
during  infancy,  and  which  she  had 
afterward  disaffirmed,  it  was  held 
that  she  was  not  required  to  allege 
that  her  husband  died  intestate  and 
left  no  testamentary  provision  for 
her  as  his  widow.  McClanahan  v. 
Williams,  136  Ind.  30,  35  N.  E.  897. 
In  a  bill  by  heirs  to  set  aside  a  deed 
of  their  ancestor  procured  by  fraud, 
it  is  not  necessary  to  allege  that  the 
ancestor  died  intestate.  Murphy  v. 
Crowley,  140  Cal.  141,  73  Pac  820. 
It  is  unnecessary  to  allege  a  fact 
which  the  law  presumes  to  exist. 
The  contrary  averment  must  be 
made  if  the  fact  is  to  be  put  in  issue. 
The  decree  is  reversed  arid  the  cause 
remanded,  with  directions  to  over- 
rule the  demurrer. 

Petition    for    rehearing    denied 
June  6,  1917. 


ANNOTATION. 

Does  rqiht  of  grantor  to  mafntain  a  toit  in  equity  to  art  aude  hb  otmvejrance 
for  came  survive  to  his  heir? 


I.  In  gfeneral,  431. 
n.  The  general  rale,  431. 
m.  Specific  grounds  of  attack; 

a.  On  ground  of  infancy,  437. 

b.  On    gnn>und    of    mental    incom- 

petency, 437. 
e.  On    ground    of    fraud,    mistake, 
duress,    or    undue    influence^ 
437. 

I.  In  generdL 

For  the  most  part  this  note  proceeds 
upon  the  assumption  that  the  right 
to  attack  the  conveyance  existed  in. 
the  ancestor  at  the  time  of  his  death. 
However,  the  cases  involving  the  right 
of  the  heir  to  attack  a  conveyance  on 
the  ground  of  his  ancestor's  mental  in- 
competency to  execute  it  are  included 
regardless  of  the  question  whether  or 
not  the  ancestor  might  have  pleaded 
his  own  insanity,  since  a  right  to  at- 
tack may  exist  in  the  grantor  so  as 
to  rarvive  to  his  heirs  even  though 
tome  fiction  «f  law  may  have  prevented 


his  exercise  of  it.  It  will  be  seen  that 
the  scope  assigned  to  the  note  excludes 
any  consideration  of  the  merits  of 
the  claim  or  contention  upon  which 
the  right  to  avoid  the  contract  is  predi- 
cated; and  also  excludes  conveyances 
in  fraud  of  the  ancestor's,  creditors. 
Cases  like  Tedder  v.  Tedder  (S.  C.) 
post,  438,  involving  a  conveyance  by 
the  ancestor  in  fraud  of  his  forced 
hei^s,  are  likewise  excluded. 

It  is,  of  course,  to  be  understood 
that  only  the  right  of  the  heir  as  such 
is  Considered  his  right  as  a  devisee 
or  in  any  other  capacity  being  beyond 
the  scope  of  this  note. 

On  the  question  of  laches  or  limita- 
tion to  bar  suits  by  heirs  or  next  of  j 
kin  to  set  aside  conveyance  or  trans- 
fer by  ancestor,  see  note  to  Tedder  v. 
Tedder,  post,  438. 

II.  .The  general  rule. 
The  rig^t  of  a  grantor  to  go  into 
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equity  and  seek  to  obtain  the  cancela- 
tion of  the  deed  or  other  instrument 
of  conveyance  survives  to  his  heirs. 

Alabama. — Kennedy  v.  Marrast 
(1871)  46  Ala.  161;  Waddell  v.  Lanier 
(1878)  62  Ala.  847;  Sharp  v.  Robert- 
sbn  (1884)  76  Ala.  343;  Walling  v. 
Thomas  (1901)  133  Ala.  426,  31  So. 
982. 

Arkansas. — ^Reaves  v.  Davidson 
(1917)  129  Ark.  88,  195  5.  W.  19. 

California. — Trubody  v.  Trubody 
(1902)  137  Cal.  172,  69  Pac.  968;  Page 
v.  Carver  (1905)  146  Cal.  577,  80  Pac. 
860. 

Idaho.— Re  Blackinton  (1916)  29 
Idaho,  310,  168  Pac.  492. 

Illinois. — ^Illinois  Land  &  Loan  Co. 
V.  Bonner  (1874)  75  111.  315;  Rickman 
V.  Meier  (1905)  218  111.  507,  72  N.  E. 
1121;  Wasneb  v.  Flack  (reported 
herewith)  ante,  423. 

Indiana. — Somers  v.  Pumphrey 
(1865)  24  Ind.  231;  Schuff  v.  Ransom 
(1881)  79  Ind.  458;  Physio-Medical 
College  V.  Wilkinson  (1886)  108  Ind. 
314, 9  N.  E.  167;  Gillenwaters  v.  Camp- 
bell (1895)  142  Ind.  629,  41  N.  E. 
1041. 

Kentnc^. — ^Breckenridge  v.  Orms- 
by  (1829)  1  J.  J.  Marsh.  236,  19  Am. 
Dec.  71. 

Maine. — Hovey  v.  Hobson  (1866) 
63  Me.  451,  89  Am.  Dec.  705. 

Bfaryland. — Evans  v.  Horan  (1879) 
52  Md.  602  (but  see  quotation  from 
this  case,  infra). 

Mjichigan.— Rogers  v.  Blackwell 
X1882)  .49.  Mich.  192,,  18  N.  W.  512; 
Hi^nt  v.Rabitoay  (1900)  125  Mich. 
137,  84  AA.  St.  Rep.  563,  84  N.  W.  59 
(dictum). 

Mississippi. — Harvey  v.  Briggs 
(1890)  68' Miss.  60,  10  L.R.A.  62,  8  So. 
274. 

.  MissoarL — Ferguson  v.  Bell  (1852) 
17  Mo.  347  (rule  recognized  but.  not 
applied);  Harris  v.  Ross  (1885)  86 
Mo.  89,  56  Am.  Rep.  411;  McAnaw  v. 
Tiffin  (1898)  143  Mo.  667,  45  S.  W.  656 
(dictum) . 

Nebraska.— Rakes  v.  Brown  (1892) 
84  Neb.  304,  51  N.  W.  848;  Aldrich 
V.  Steen  (1904)  71  Neb.  83,  98  N.  W. 
445,  lOON.  W.311. 

New  Jersey. — Hall  v.  Otterson 
(1894)  62  N.  3,  Eq.  622,  28  Atl.  907, 


afiSrmed  in  (1896)  68  N.  J.  Eq.  695,  3& 
Atl.  1180;  Foth  v.  Ellenberger  (1900) 
—  N.  J.  Eq.  — ,  47  Atl.  216. 

New  York. — ^Keenan  v.  Keenan 
(1890)  34  N.  Y.  S.  R.  996,  12  N.  Y. 
Supp.  747;  O'Rourke  v.  Hall  (1899)  38 
App.  Div.  534,  56  N.  Y.  Supp.  471. 

Texas.— Veal  v.  Fortson  (1882)  57 
Tex.  482;  Searcy  v.  Hunter  (1891)  81 
Tex.  644,  26  Am.  St.  Rep.  887,  17  S.  W. 
372. 

Wisconsin.- Disch  v.  Timm  (1898) 
101  Wis.  179,  77  N.  W.  196. 

And  the  heirs'  of  a  grantor  are 
proper  parties  to  a  suit  by  his  widow 
to  set  aside  the  deed  on  the  ground 
that  there  had  been  a  total  failure 
of  consideration.  Lane  v.  Lane  (1899) 
106  Ky.  530,  50  S.  W.  857. 

But  it  has  been  held  that  where  the 
ancestor  has  been  induced  by  fraud, 
etc.,  to  take  title  to  land  in  the  name 
of  another,  and  has  never  elected  to 
treat  the  transaction  as  one  creating 
a  trust  for  his  benefit,  the  heir  has  no 
standing  to  make  the  election,  since 
no  inheritable  estate  ever  vested  in 
the  ancestor.  Cooper  v.  Cockrum 
(1882)   87  Ind.  443. 

And  where  a  will  of  the  ancestor, 
making  the  grantee  in  -the  deed  the 
residuary  legatee,  has  been  admitted 
to  probate,  thus  vesting  title  to  the 
land  in  the  grantee  independently  of 
the  deed,  the  heirs  of  the  grantor  have 
no  standing  in  equity  to  attack  the 
deed.  Sappingfield  v.  Sappingfield 
<1918)  67  Or.  156,  135  Pac.  833. 

In  Hall  V.  Hall  (1917)  91  Conn-  514, 
100  Atl.  441,  it  was  held,  contrary  to 
the  general  rule,  that  the  heir  of  the 
grantor  has  no  standing  in  court  to 
ask  for  the  cancelation  of  a  deed  on 
the  ground  that  it  was  obtained  by 
fraud  practised  upon  the  grantor. 
However,  the  court  apparently  failed 
to  distinguish  between  cases  of  this 
character  and  cases  where  the  alleged 
fraud  is  perpetrated  by  the  grantor. 
The  court  said:  "It  is  well  settled 
that  the  only  persons  who  can  main- 
tain an  action  to  set  aside  transfers 
of  property  on  the  ground  of  fraud, 
other  than  the  grantor,  or,  after  his 
death,  his  personal  representatives, 
are  those  to  whom  the  grantor  owed 
a  debt  or  daty  which  ¥riil  be  avoided  or 
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violated  if  the  transfer  is  permitted  to 
stand.  Thus,  in  Ullrich  v.  Ullrich 
(1897)  68  Conn.  580,  37  Atl.  393,  it 
was  held  that  a  wife  had  no  standing 
in  court  to  set  aside  a  voluntary  trans- 
fer of  property  made  by  her  husband 
to  his  brother,  after  she  had  threat- 
ened to  sue  for  divorce  and  alimony 
and  to  attach  faer  husband's  property; 
and  in  Harris  v.  Spencer  (1898)  71 
Conn.  233,  41  Atl.  773,  it  is  said  that 
a  husband  married  since  1877,  and 
therefore  entitled  to  an  interest  in  his 
vife's  property  after  her  death,  has  no 
legal  interest  sufficient  to  maintain  a 
salt  to  set  aside  a  voluntary  transfer 
of  the  wife's  property,  made  in  her 
lifetime.  So  in  this  case,  it  matters  not 
whether  these  transfers  were  procured 
by  fraud,  for  it  does  not  appear  that 
the  plaintiff's  father  owed  him  any 
debt  or  duty  which  might  be  avoided 
or  violated  thereby.  The  alleged  fraud 
in  procuring  these  transfers  was  a 
fraud  practised  upon  the  father,  and 
not  upon  the  plaintiff,  and  so  the  per- 
sonal representatives  of  the  deceased 
grantor  are  the  only  persons  who  can 
maintain  an  action  to  set  these  trans- 
fers aside." 

The  right  of  the  heir  to  avoid  the 
conveyance  has  also  been  recognized 
in  cases  in  which  the  attack  was  made 
other  than  by  a  suit  in  equity  for 
the  direct  purpose  of  avoiding  the  con- 
veyance. The  point,  however,  is  not 
within  the  scope  of  the  note,  as  it  is 
not  distinctive  to  the  question  as  to 
the  right  of  the  heir  as  distinguished 
from  the  right  of  the  ancestor.  (See 
for  example  Harbison  v.  Lemon 
(1832)  3  Blackf.  (Ind.)  61,  23  Am. 
Dec.  376;  Northwestern  Mut.  P.  Ins. 
Co.  v.  Blankenship  (1888)  94  bid.  635, 
48  Am.  Rep.  185;  Wall  v.  Hill  (1841)  1 
B.  Men.  (Ky.)  290,  86  Am.  Dec.  578; 
Levering  v.  Heighe  (1860)  2  Md.  Ch. 
81;  Eaton  v.  Eaton  (1874)  37  N.  J.  L. 
108, 18  Am.  Rep.  716;  Browo  v.  Brown 
(1866)  L.  R.  2  Eq.  (Eng.)  481,  14  L. 
T.  N.  S.  694;  Whittingham's  Case 
(1603)  8  Coke,  42b,  77  Eng.  Reprint, 
637). 

But  see  Evans  v.  Horan  (1879)  52 
Md.  602,  denying  the  right  of  the  heir 
to  attack  in  an  action  of  ejectment. 

In  many  cases  the  general  rule  as 
above  stated  was  assumed,  the  court 
2  A.L.R.— 28. 


deciding  the  questions  before  it,  the 
correctness  of  this  rule  not  being  ques- 
tioned. Among  such  cases  are  the  fol- 
lowing (some  other  cases  of  this  kind 
may  be  found  cited  in  the  note  to  Ted- 
der V.  Tedder,  post,  438)  :  McAllister 
V.  McAllister  (1914)  189  Ala.  220,  66 
So.  462;  Murphy  v.  Crowley  (1903) 
140  CaL  141,  73  Pac.  820;  Webb  v. 
Janney  (1896)  9  App.  D.  C.  41; 
Weigand  v.  Rutschke  (1912)  263  IlL 
260,  97  N.  E.  641 ;  Parker  v.  Simpson 
(1902)  180  Mass.  334,  62  N.  E.  401; 
Twist  V.  Babcock  (1882)  48  Midi.  513, 
12  N.  W.  680;  Snyder  v.  Snyder  (1902) 
131  Mich.  668,  92  N.  W.  358;  Foxworth 
V.  Bullock  (1870)  44  Miss.  457;  Lins 
V.  Lenhardt  (1895)  127  Mo.  271,  29  S. 
W.  1025;  Young  v.  Bilderback  (1835) 
8  N.  J.  Eq.  206  (fraudulent,  altera- 
tion) ;  Groesbeck  v.  Groesbeck  (1907) 
49  Or.  113,  88  Pac.  870;  Samuel  v.- 
Marshall  (1832)  3  Leigh.  (Ya.)  567; 
Wigglesworth  v.  Steers  (1807)  1  Hen. 
&  M.  (Va.)  70,  8  Am.  Dec.  602  (drunk- 
enness) ;  McCalla  v.  Bane  (1891)  45 
Fed.  828;  German  Sav.  &  L.  Soc.  v. 
DeLashmutt  (1895)  67  Fed.  399;  Hard- 
ing  V.  Handy  (1826)  11  Wheat  (U.  S.) 
103,  6  L.  ed.'429. 

The  reasons  underlying  this  general 
rule,  as  well  as  a  clear  discussion  of 
the  early  authorities  thereon,  are  set 
out  by  the  court  in  Breckenridge  v. 
Ormsby  (1829)  1  J.  J.  Marsh.  (Ky.) 
236,  19  Am.  Dec.  71,  supra,  where,  in 
discussing  the  question  of  who  may  at- 
tack the  deeds  of  infants  and  lunatics, 
the  court  said:  "The  next  question 
which  occurs  is,  can  the  appellee  (ad- 
mitting the  insanity)  be  permitted  to 
take  advantage  of  it?  Privies  in 
blood  and  in  representation  inay  avoid 
the  voidable  deeds  of  infants  and  luna- 
tics. All  the  authorities,  without  any 
contrariety,  concur  in  this.  But 
whether  purchasers  have  the  same 
privilege  has  not  been  certainly  as- 
certained by  the  same  unvaried  uni- 
formity of  opinion.  Their  right  will 
depend  on  what  is  meant  by  the  au- 
thorities which  decide  that  privies  in 
estate  cannot  avoid.  The  words,  'are 
voidable  by  himself,  by  his  heirs,  and 
by  those  who  have  his  estate,'  in  the 
12th  section  of  Perkins,  on  the  effect  of 
deeds  by  infants,  have  received  dif- 
ferent   constructions.     Some    judges 
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have  supposed  that  he  meant  by  the 
words,  'who  have  his  estate,'  those  who 
hold  by  purchase,  in  contradistinction 
to  heirs.  This  was  the  opinion  of  the 
supreme  court  of  New  York,  in  the 
case  of  Jackson  ex  dem.  Brayton 
V.  Burchin  (1817)  14  Johns.  (N.  Y.) 
127.  The  only  reason  assigned  by  the 
court  for  this  construction  is  that  in 
Zouch  ex  dem.  Abbot  v.  Parsons 
(1765)  8  Burr.  (1794)  97  Eng.  Re- 
print, 1108,  and  in  Shepard's  Touch- 
stone, 233,  the  12th  section  of  Perkins 
is  recognized  as  sound  law. 

"But  Mansfield  and  Shepard  have 
not  said  that  the  phrase,  'who  have 
his  estate,'  means  purchasers.  They 
say  nothing  about  this.  They  refer 
to  Perkins  to  prove  only  that  a  deed 
passing  by  delivery  is  only  voidable. 
And  it  is  very  evident  that  the  expres- 
sions last  quoted  from  that  section 
are  susceptible  of  other  constructions 
than  that  given  by  the  court  of  New 
York,  as  will  appear  not  only  by  an 
analysis  of  the  whole  section,  but  the 
authorities,  which  would  apparently 
establish  another  and  different  doc- 
trine. Therefore,  as  the  opinion  in 
14  Johns,  seems  to  be  founded  on  a 
misconception  of  Lord  Mansfield  and 
Shepard,  and  assign  no  other  reason 
in  its  support  than  they  had  said  what 
they  never  did  say,  it  should  not  be 
regarded  as  entitled  to  much  influence 
on  this  point.  1  Fonblanque,  Eq.  60, 
51,  asserts  that  neither  privies  in  es- 
tate nor  by  tenure  can  avoid  the  deeds 
of  infants  or  lunatics,  and  he  is  sup- 
ported in  this  opinion  by  Beverley's 
Case  (1603)  4  Coke,  124,  76  Eng.  Re- 
print, 1119,  16  Eng.  Rul.  Gas.  702; 
WhlttingHam's  Case  (1608)  8  Coke, 
42b,  77  Eng.  Reprint,  537;  Newland, 
19;  Jacob's  Law  Diet,  title,  'Infancy;' 
Highmore,  Lunacy,  114;  and  other  au- 
thorities. Jacob, .  after  quoting  the 
expressions  from  Perkins  (those  who 
have  his  estate),  says:  'But  privies 
in  estate,  such  as  the  donor  of  an  es- 
tate tail,  etc.,  and  privies  in  law,  as 
the  lord  by  escheat,  shall  not  avoid,' 
etc. ;  and  Highmore  suggests  that  the 
right  to  avoid  the  deeds  of  persons 
non  compos  is  founded  on  the  Statute 
of  17  Edw.  II.,  which  declares  that 
'after  the  death  of  such  idiots  he 
(meaning  purchaser)  shall  render  it 


(the  estate)  to  the  right  heirs,  so  that,' 
etc. 

"None  of  these  cases  use  the  word 
purchaser.  But  in  exemplifying' their 
doctrine  they  mention  as  privies  in 
estate,  by  tenure  in  law,  only  remain- 
dermen, tenants,  lords  of  escheat,  and 
others  of  the  same  kind.  The  decision 
in  Johnson,  so  far  as 'it  applies  to  a 
purchaser,  may  be  reconciled  with 
these  apparently  opposing  authorities, 
and  Perkins  may  mean  purchasers  in 
the  language  quoted.  We  think  he 
does.  The  case  cited  from  Johnson 
was  one  in  which  an  infant  who  had 
made  a  deed  to  A,  after  he  came  to 
the  age  of  twenty-one  conveyed  the 
same  land  to  B,  and  the  question  was 
whether  B  could  take  advantage  of  the 
infancy.  It  was  decided  that  he  could; 
because,  in  the  language  of  the  court, 
Perkins,  in  the  12th  section,  laid  it 
down  th»t  privies  in  estate  had  that 
right.  Although  the  court  may  have 
erred  in  this  construction  of  Perkins, 
and  thus  gave  a  reason  for  its  opinion, 
which  was  too  comprehensive,  yet  we 
concur  in  the  opinion  that  the  last 
purchaser  might  avoid,  not  because  a 
privy  in  estate  may  avoid,  but  because 
a  privy  by  contract  or  representation 
may,  and  such  is  a  purchaser. ' 

"None  of  the  cases  in  which  it  has 
been  held  that  privies  in  laiw  and 
in  estate  cannot  avoid  the  voidable 
deeds  of  infants  and  lunatics  have 
mentioned,  or  by  their  terms  include, 
a  subsequent  purchaser  from  the  per- 
son laboring  under  the  disability. 
And  we  are  of  the  opinion  that  when 
they  speak  of  privies  who  are  not  al- 
lowed to  avoid,  they  do  not  mean  such 
purchasers,  but  such  persons  as  hold 
by  privity  of  estate  alone.  Privies  in 
estate  strictly  mean  those  only  be- 
tween whom  there  are  certain  rights 
and  relations  resulting  from  the  es- 
tate held,  and  not  from  contract  be- 
tween them.  Such  a  privity  in  estate 
or  in  law  exists  between  a  lessor  and 
a  sublessee,  a  vendor  by  deed  of  war- 
ranty, and  a  remote  vendee  or  as- 
signee, the  lord  by  escheat,  and  the 
terretenant,  etc.  In  such  cases  there 
is  no  right  or  obligation  between  these 
parties  growing  out  of  any  .contract 
between  them.    All  their  rights  as  be- 
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tween  themselves  are  created  by  the 
privity  of  estate.  But  it  is  not  so  be- 
tween the  lessor  and  his  lessee,  the 
vendor  and  his  immediate  vendee. 
The  rights  and  obligations  which  sub- 
sist between  these  are  produced  by 
their  contract  principally.  There  is 
no  privity  of  estate  between  lessee  and 
assignee.  Buckley  v.  Pirk  (1710)  1 
Salk.  817,  91  Eng.  Reprint  279.  It  is 
only  where  an  interest  in  the  same 
estate,  without  any  contract  between 
the  parties,  called  privies  in  estate, 
constitutes  them  privies,  that  they  can, 
with  strict  propriety  and  precision,  be 
denomihated  privies  in  estate.  And 
although  there  can  be  a  privity  of 
estate  and  of  contract  between  the 
same  parties,  the  authorities  which 
maintain  that  'privies  in  estate'  can- 
not avoid  the  deeds  of  infants,  etc., 
must  mean  those  only  whose  privity 
is  exclusively  that  of  estate.  Black- 
stone,  in  the  second  volume  of  his 
Commentaries,  page  365,  says  privies 
to  a  fine  are  such  as  are  any  way  re- 
lated to  the  parties  who  levy  the  fine 
and  claim  under  them  by  any  right  of 
blood,  or  the  right  of  representation; 
such  as  are  the  heirs  general  of  the 
cognizor,  the  issue  in  tail,  since  the 
Statute  of  Hen.  YIII.,  the  vendor,  the 
devisee,  and  all  others  who  must  make 
title  by  the  persons  who  levied  the 
fine.  For  the  act  of  the  ancestor  shall 
bind  the  heir,  and  the  act  of -the  prin- 
cipal, his  substitute,  or  such  as  claim 
by  any  conveyance  made  by  him  sub- 
sequent to  the  fine  levied.  The  same 
doctrine  is  affirmed  in  Case  of  Fines 
(1602)  8  Coke,  87,  76  Eng.  Reprint, 
835.  And  Blackstone  says,  in  the  same 
book,  2  Com.  291 :  'Clearly  the  next 
heir,  or  other  person  interested,  may, 
after  the  death  of  the  idiot,  or  non 
compos,  take  an  advantage  of  his  in- 
capacity and' avoid  the  grant.'  He 
means  by  'other  persons  interested,' 
the  personal  representative,  or  anyone 
who  has  acquired  a  right  to  the  estate 
from  the  idiot,  or  non  compos,  by  con- 
tract after  the  deed  sought  to  be 
avoided.  Of  this  there  can  be  no 
doubt.  Tf  a  lessor  grants  his  rever- 
sion, the  grantee  and  lessee  are  privies 
in  estate;  privies  in  contract  extend 


only  to  the  persons  of  the  lessor  and 
lessee,  and  where  the  lessee  assigns 
all  his  interest,  here  the  lessor  and 
lessee  remain  privy  in  contract,  but 
not  in  estate,  which  is  removed  by  as- 
signment.' Jacob's  Law  Diet,  title, 
'Privies,'  Walker's  Case  (1587)  3  Coke, 
23,  76  Eng.  Reprint,  679. 

"It  is  evident  to  us,  from  these  ex- 
tracts, if  there  were  no  other  reason 
for  it,  that  when  the  cited  books  speak 
of  'privies  in  estate,'  they  do  not  mean 
to  include  as  privies  the  vendor  and 
his  immediate  vendee.  And  these  au- 
thorities also  show  that  a  purchaser 
or  devisee,  holdingJiis  right  from  the 
infant  or  non  compos,  derived  after 
the  attainment  of  legal  discretion,  or 
restoration  to  sanity,  may  avoid  a  deed 
made  for  the  same  estate  during  dis- 
ability. Without  these  authorities  we 
should  be  of  this  opinion,  and  decide 
that  the  cases  which  have  declared 
that  privies  in  estate  cannot  avoid  ap- 
ply only  to  those  between  whom  and 
the  infant  or  lunatic  there  is  only  a 
privity  of  estate,  and  not  a  privity  of 
contract.  There  is  no  reason  why  a 
purchaser  from  a  person  who  had  con- 
veyed the  same  estate  previously,  and 
when  an  infant,  shall  not  have  as 
much  right  to  avail  himself  of  the  dis- 
ability as  the  heir  or  executor  of  the 
infant  has.  Indeed,  there  is  plainly 
much  reason  for  his  having  a  stronger 
right.  He  has  paid  the  value  of  the 
estate;  they  have  given  nothing.  If  he 
had  not  bought  it,  they  might  have  re- 
claimed it  from  the  purchaser  from 
the  infant;  or  the  infant  might  have 
obtained  a  restitution  himself.  By  his 
purchase  after  the  removal  of  the  dis- 
ability, he  has  given  the  value  of  the 
estate  to  his  vendor,  and  which  inures 
to  the  benefit  of  his  heirs  and  per- 
sonal representatives;  as  they  might 
have  recovered  the  estate  if  he  had  not 
bought  it,  and  have  virtually  done  so 
by  receiving  from  him  its  value,  why 
should  he  not  hold  it?  He  certainly 
has  as  good  right  to  it  as  if  the  heir, 
or  his  ancestor,  had  expressly  avoided 
the  deed  made  during  infancy,  and 
afterwards  sold  it  to  him.  Besides, 
the  deed  to  him  conveys  all  the  right 
that  the  vendor  had.  As  the  vendor 
had  a  right  to  avoid  the  former  deed. 
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certainly  the  vendee  has  acquired  the 
same  right.  Why  should  not  such  a 
purchaser  have  equal  rights  with  a 
second  mortgagee,  an  assignee,  or  a 
creditor?  Moreover,  the  last  deed 
made  after  the  infant  was  twenty-one 
avoids  that  made  during  infancy.  An 
infant  must,  while  an  infant,  avoid  an 
act  done  in  a  court  of  record,  but  an 
act  'in  pais'  can  only  be  avoided  effec- 
tually after  he  is  twenty-one ;  because, 
when  he  becomes  twenty-one,  he  may 
confirm  it,  although  before  he  may 
have  attempted  to  avoid  it.  How  is  an 
infant  to  avoid  a  deed?  Certainly, 
after  he  attains  the  age  of  twenty-one, 
he  may,  by  an  act  expressing  his  as- 
sent, confirm;  and,  of  course,  an  act 
done  after  twenty-one,  of  as  much 
solemnity  and  dignity  as  the  deed 
evincing  his  disaffirmance,  will  neces- 
sarily have  the  effect  of  avoiding  it. 
And  this  is  expressly  so  decided  in  the 
case  cited  from  (1817)  14  Johns. 
(N.  Y.)  127  [Jackson  ex  dem.  Brajrton 
V.  Burchin]. 

"If,  therefore,  the  deed  made  after 
the  disability  shall  have  been  removed 
per  se  avoids  one  made  to  another 
before  its  removal,  the  vendee  in  the 
last  deed  can  hold  the  estate  conveyed 
to  him  by  showing  the  fact  that  when 
the  first  was  made  a  disability  existed 
which  rendered  it  voidable,  and  for 
which  it  has  been  avoided  by  a  subse- 
quent deed  to  him ;  and  he  must,  there- 
fore, hold  the  estate,  unless  the  other 
can  show  a  confirmation  before  the 
date  of  the  last  deed.  This  alone  is 
decisive.  And  this,  too,  is  positively 
asserted  by  Blackstone  in  one  of  the 
foregoing  extracts.  There  is  another 
consideration  to  prove  that  the  vendor 
and  his  vendee  are  not  considered  as 
privies  in  estate,  in  the  sense  which 
that  term  is  contended  by  some  to  have 
in  the  cases  which  aflfirm  that  privies 
in  estate  cannot  avoid.  Whenever  a 
suit  is  brought  on  the  mere  privity  of 
estate  it  is  local.  And  it  has  never 
been  intimated  that  a  suit  by  the  ven- 
dee against  his  vendor  is  local.  It  is 
undeniably  transitory.  It  is  a  suit  on 
the  contract,  and  not  on  the  privity  of 
estate.  But  the  same  authorities  show 
that  suits  by  privies  in  estate  are 
local.     Therefore,  the  conclusion  is 


inevitable  that  when  they  say'  that 
privies  in  estate  cannot  avoid  the 
deeds  of  infants,  etc.,  they  mean  only 
such  as  those  mentioned  by  them;  to 
wit,  the  lessee  and  grantee  of  the 
reversion,  the  donor  and  the  remain- 
derman, etc.,  etc.,  who  acquire  no 
right  from  the  infant  or  non  compos, 
do  not  represent  him  by  contract,  are 
not  his  substitutes,  but  hold  and  claim 
either  by  operation  of  law,  or  by  the 
gift  or  grant,  in  which  the  infant  or 
non  compos  has  had  no  active  or  volun- 
tary agency. 

"The  lord,  by  escheat,  does  not  claim 
by  any  act  or  contract  of  the  deceased 
holder.  He  does  not  derive  title  from 
him;  nor  does  the  remainderman,  nor 
the  grantee  of  the  reversion,  hold  from 
the  tenant  of  the  particular  estate  or 
the  lessee,  by  any  contract  with  them, 
or  in  consequence  of  any  act  done  by 
them.  Between  such  parties  there  is 
no  right  excepting  what  results  from 
mere  privity  of  estate  or  of  law,  and 
therefore  some  are  called  privies  in 
law,  and  some  privies  in  estate.  They 
are  not  privies  in  contract  or  in  repre- 
sentation, as  the  purchaser  is.  And 
we  have  been  unable  to  find  any  case 
which  intimates  that  a  subsequent 
purchaser  may  not  take  advantage  of 
the  infancy  of  his  vendor,  and,  by 
pleading  the  disability,  avoid  the  es- 
tate conveyed  by  the  infant  to  another, 
when  the  vendor  labored  under  a  dis- 
ability which  rendered  it  voidable. 

"Hence,  we  conclude  that  the  ap- 
parent discrepancies  in  the  authori- 
ties on  the  subject  do  not  in  fact  exist, 
or  may  be  easily  reconciled;  and  there- 
fore concur  in  the  opinion  in  14  Johns, 
that  a  purchaser  may  avoid  the  deed 
which  his  vendor  might  avoid;  and 
that  by  conveying  to  him,  the  vendor 
for  himself  has  avoided  it.  This  opin- 
ion in  14  Johns,  is,  we  have  no  doubt, 
sound  law,  although  the  reason  for 
one  branch  of  it  is  misconceived.  But 
it  may  be  said  that  lunatics  cannot 
stultify  themselves,  and  therefore  can- 
not, like  infants,  avoid  their  deeds; 
and  consequently  that  purchasers 
from  them  cannot  avoid  them.  This 
is  specious,  but  no  more.  Whether  a 
person  non  compos  may  or  may  not 
plead  his  disability  is  in  our  opinion 
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yet  a  'questio  vexata,'  which,  without 
any  violation  of  our  judicial  duties,  we 
misrht  decide  either  way.  The  reason 
and  equity  of  the  case  are  on  one  side; 
the  weight  of  more  ancient  authority 
on  the  other.  But  the  hard  and  arbi- 
trary interdiction  enforced  by  some 
ancient  dicta,  and  acquiesced  'in  by 
some  more  modem  Cases,  and  in  Keh- 
tucky,  too,  has  been  relaxed,  where  it 
originated,  more  and  more,  as  light 
has  been  diffused;  and  the  only  ques- 
tion on  this  point  would  be,  whether 
the  doctrine  is  so  inflexibly  settled 
against  the  lunatic  that  'nolens  volens' 
we  shall  be  bound  to  recognize  it  as 
the  fixed  law.  This  We  shall  not  now 
decide  because  it  is  not  necessary  to  do 
so  in  this  case. 

"Whether  a  non  compos  can  avoid 
his  own  deed  or  not,  his  heirs  and 
representatives  may.  And  we  see  no 
reason  why  a  bona  fide  purchaser  from 
him  may  not.  The  equity  and  reason 
of  the  privilege  apply  to  a  purchaser 
as  well  as  to  an  heir.  Although  the 
lunatic  may  not  be  permitted  to  bene- 
fit himself  by  disafi&rming  a  deed  made 
by  him  under  mental  disability,  his 
subsequent  deed  to  a  purchaser,  after 
a  recovery  of  sanity,  indicates  his  dis- 
satisfaction with  the  former  one;  and 
although  it  may  not,  as  in  the  case  of 
infancy,  avoid  the  first  deed,  it  vests 
in  another  as  much  right  to  do  it  as 
the  heir  can  possess.  And  the  author- 
ity of  one  of  the  extracts  from  Black- 
stone  seems  decisive  on  this  point. 
For  the  expression,  lieir  or  other  per- 
son interested,'  can  mean  nothing  else 
than  tiie  heir  or  other  person  who 
shall  have  acquired  from  the  non  com- 
pos an  interest  in  the  estate  con- 
veyed." 

III.  Specific  grounds  of  attacik. 

a.  On  ground  of  infancy. 

The  right  of  a  minor  to  avoid  his 
deed  or  instrument  of  conveyance, 
within  a  reasonable  time  after  he  at- 
tains his  majority,  survives  to  his  heir 
in  case  of  the  grantor's  death  while 
yet  a  minor  (Sharp  v.  Robertson 
(1884)  76  Ala.  848;  Illinois  Land  & 
Loan  Ck>.  v.  Bonner  (1874)  75  lU.  815; 
Harvey  v.  Briggs  (1890)  68  Miss.  60, 
10  LJI.A.  62,  8  So.  274;  Harris  v.  Ross 


(1885)  86  Mo.  89,  56  Am.  Rep.  411; 
O'Rourke  v.  Hall  (1899)  38  App.  Div. 
534,  56  N.  Y.  Supp.  471;  Veal  v.  Fort- 
son  (1882)  67  Tex.  482;  Searcy  v.  Hun- 
ter (1891)  81  Tex.  644,  26  Am.  St. 
Rep,  887,  17  S.  W.  372;  Brovra  v. 
Brown  (1866)  L.  R.  2  Eq.  (Eng.)  481, 
14  L.  T.  N.  S.  694;  Beverley's  Case 
(1603)  4  Coke,  123b,  76  Eng.  Reprint, 
1118, 16  Eng.  Rul.  Cas.  702) ;  or  before 
the  expiration  of  a  reasonable  time  for 
affirmance  after  he  has  attained  his 
majority,  if  he  has  not  expressly  af- 
firmed the  contract  (Gillenwaters  v. 
Campbell  (1895)  142  Ind.  529,  41  N.  E. 
1041).    . 

But  if  the  grantor,  after  attaining 
his  majority,  has  expressly  or  implied- 
ly ratified  his  contract,  of  course  the 
heir  is  bound  by  his  acts.  Ferguson 
V.  Bell  (1852)  17  Mo.  347. 

b.  On  ground  of  mental  tncompeteney. 

The  heir  of  a  grantor  may  attack 
the  deed  on  the  ground  that  the  ances- 
tor was  of  unsound  mind  or  insane  at 
the  time  he  executed  the  instrument. 
Kennedy  v.  Marrast  (1871)  46  Ala. 
161;  Reaves  v.  Davidson  (1917)  129 
Ark.  88,  195  S.  W.  19;  Somers  v. 
Fumphrey  (1865)  24  Ind.  231;  SchufF 
v.  Hanson  (1881)  79  Ind.  458;  Physio- 
Medical  College  V.  Wilkinson  (1886) 
108  Ind.  315,  9  N.  E.  167;  Hovey  v. 
Hobson  (1866)  63  Me.  461,  89  Am.  Dec. 
705;  Rogers  v.  Blackwell  (1882)  49 
Mich.  192,  18  N.  W.  512. 

o.  On  ground  of  fraud,  miaUOce,  dureao, 
or  imdwe  <m/fu«nce. 

The  right  to  cancel  a  deed  obtained 
from  a  grantor  by  mistake,  fraud,  du- 
ress, or  undue  infiuence  descends  to 
the  heir  if  it  exists  in  the  ancestor 
unimpaired  at  the  time  of  his  death. 
■Walling  V.  Thomas  (1901)  188  Ala. 
426,  31  So.  982;  Trubody  v.  Trubody 
(1902)  137  CaL  172,  69  Pac.  968;  Page 
V.  Gamer  (1905)  146  Cal.  577,  80  Pac. 
860;  Re  Blackinton  (1916)  29  Idaho, 
310, 158  Pac.  492;  Illinois  Land  &  Loan 
Co.  V.  Bonner  (1874)  75  lU.  315;  War- 
ner V.  Flack  (reported  herewith) 
ante,  428;  Rickman  v.  Meier  (1906) 
213  m.  607,  72  N.  E.  1121;  Aldrich  v. 
Steen  (1904)  71  Neb.  33,  98  N.  W.  446, 
100  N.  W.  311;  Hall  v.  Otterson  (1894) 
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52  N.  J.  Eg.  622,  28  Ath  907,  affirmed 
in  (1896)  68  N.  J.  Eq.  695,  35  Atl. 
1180;  Foth  V.  Ellenberger  (1900)  —  N. 
J.  Eq.  — ,  47  Atl.  216;  Ke«nan  v.  Kee- 
nan  (1890)  34  N.  Y.  S.  R.  996,  12  N.  Y. 
Supp.  747;  Disch  v.  Timm  (1898)  101 
Wis.  179,  77  N.  W.  196. 

There  are  many  other  cases  in 
which  the  right  of  the  heir  to  attack 
the  conveyance  on  this  ground  is  as- 
sumed, if  he  has  made  out  a  case  on 
the  merits.    But  see  contra:  Hall  v. 


Hall  (1917)  91  Conn.  514, 100  Atl.  441 
(see  discussion  of  this  case,  supra) . 

The  holding  in  King  t.  Boyd  (1873) 
4  Or.  826,  indirectly  supports  the 
proposition  here  stated.  A  suit  for 
the  cancelation  of  a  deed  on  the 
ground  of  mental  incapacity  and  fraud 
was  brought  by  the  administrators  of 
the  grantor,  and  the  suit  was  dis- 
missed with  the  remark  that  the  heirs 
were  the  proper  parties  to  sue  in  such 
suit  J.  W.  M. 


R.  FURMAN  TEDDER  et  al.,  Appts., 

V. 

WILLIAM  TEDDER,  Jr.,  et  al.,  Respts. 
(Two  cases.) 

fioulfc  OaroUna  Supreme  Court— JToventber  4,  10i7« 
(108  S.  C.  271,  94  S.  E.  19.) 

Limitation  of  actions  —  deed  by  ancestor  —  suit  by  heir. 

1.  The  limitation  period  besrins  to  run  against  a  right  of  action  by 
legitimate  heirs  to  recover  property  conveyed  by  their  ancestor  to  his 
bastard  children,  from  the  time  of  the  ancestor's  death,  not  from  the  time 
of  the  conveyance,  under  a  statute  providing  that  such  deed  shall  be  null 
apd  void,  only  in  favor  of  legitimate  children,  in  so  far  as  it  exceeds  one 
fourth  the  value  of  the  property. 

{See  note  on  this  question  beginning  on  page  447.] 


Evidence  —  burden  of  proof  —  mar- 
riage. 

2.  Those     asserting    marriage    be- 
tween a  white  man  and  colored  woman 
whose  relations  had  an  immoral  incep- 
tion have  the  burden  of  proof. 
Same  —  solBSciency  of  evidence. 

3.  Marriage  between  a  white  man 
and  a  colored  woman  is  not  established 
by  testimony  that  they  lived  in  the 
same  house  as  husband  and  wife. 
Fraud  —  deed  —  intention. 

4.  A  deed  from  father  to  son  cannot 
be  set  aside  on  the  ground  that  it  was 
procured  by  fraud,  if  the  evidence 
shows  that  the  grantor  did  what  he 
intended  to  do. 


Cancelation  —  failure  to  pay  mort- 
"    gage. 

6.  A  deed  cannot  be  canceled  be- 
cause the  grantee  fails  to  fulfil  his 
promise  to  pay  off  a  mortgage  which 
the  grantor  had  placed  upon  the  prop- 
erty. 

Evidence  —  burden  of  proof  —  value 
for  deed. 

6.  Bastard  children  who  received  a 
deed  from  their  father  to  the  detri- 
ment of  his  legitimate  children  have 
the  burden  of  showing  that  they  were 
purchasers  for  value,  especially  where 
the  grantees  looked  after  the  business 
of  the  grantor. 


Appeal  by  plaintiffs  from  a  decree  of  the  Common  Pleas  Circuit  Court 
for  Darlinsfton  County  in  favor  of  defendants  in  consolidated  actions 
brought  to  set  aside  certain  deeds  to  land,  alleged  to  have  been  fraudulently 
made.    Reversed  in  part. 

The  facts  are  stated  in  the  opinion  of  tiie  court. 
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TEDDER  V. 
(itfg  s.  c.  til. 

Messrs.  George  W.  Brown  and  F.  A. 

Miller  for  appellants. 

Messrs.  Dargan  &  Dargan,  for  re- 
spondents: 

Since  the  presumption  is  in  favor 
of  marriage,  the  fact  that  a  man  and 
woman  have  openly  cohabited  as  hus- 
band and  wife  for  a  considerable , 
length  of  time,  holding  each  other  out 
and  treating  each  other  as  such  by 
declarations,  or  conduct,  and  generally 
reputed  to  be  such  among  those  who 
come  in  contact  with  them,  may  give 
rise  to  a  presumption  that  they  had 
previously  entered  into  an  actual  mar- 
riage, although  there  be  no  direct  tes- 
timony to  that  eif  ect. 

26  Cyc.  872;  Fryer  v.  Fryer,  Rich. 
Eq.  Cas.  99;  Rutledge  v.  Tunno,  69 
S.  C.  404,  48  S.  E.  297;  James  v. 
Mickey,  26  S.  C.  273,  2  S.  G.  130. 

At  ttie  time  of  the  alleged  marriage, 
about  1870,  there  was  no  law  in  South 
Carolina  making  it  illegal. 

Kennington  v.  Catoe,  68  S.  C.  475, 
47  S.  E.  719;  Davis  v.  Whitlock,  90 
S.  C.  246, 73  S.  E.  171,  Ann.  Cas.  1913D, 
538. 

The  testimony  fails  to  show  bas- 
tardy of  these  defendants. 

Williams  v.  Newton,  86  S.  C.  248,  68 
S.  E.  693. 

Declarations  of  William  Tedder,  Sr., 
after  he  had  parted  with  his  title,  were 
properly  excluded. 

Renwick  v.  Renwick,  9  Rich.  L.  50; 
16  Cyc.  987;  Hobbs  v.  Beard,  43  S.  C. 
372,  21  S.  E.  305;  Merck  v.  Merck,  83 
8.  C.  837,  187  Am.  St.  Rep.  815,  65  S. 
E.  347. 

Mr.  E.  O.  Woods  also  for  respond- 
ents. 

Gage,  J.,  delivered  the  opinion  of 
the  court : 

The  cause  is  in  equity  to  set  aside 
sundry  deeds  to  land,  made  in  fraud 
of  §  8464  of  the  Code  of  Laws.  It 
involves  some  300  acres  of  land  sit- 
uate near  Society  hill,  and  said  to 
be  of  the  present  value  of  some  $20,- 
000.  There  are,  in  fact,  two  actions, 
but  they  were  tried  together,  and 
they  come  so  here.  The  plaintiffs 
in  tiie  two  actions,  except  S.  W.  Ted- 
der, are  the  confessed  lawful  chil- 
dren and  grandchildren  of  William 
Tedder,  Sr.,  by  his  wife  Gemimah. 
The  defendants  in  the  two  actions, 
except  Carrigan,  are  children  and 
grandchildren  of  William  Tedder, 
Sr.,  by  a  woman  called  Adeline,  con- 
fessedly of  negro  blood,  and  their 
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legitimacy  is  denied  and  afi&rmed. 
William  Tedder,  Sr.,  died  in  1905, 
.the  actions  were  begun  the  next  year 
thereafter,  and  they  have  just 
reached  this  court.  Gemimah,  the 
confessed  lawful  wife  of  William, 
died  in  1864  or  1865.  Betwixt  that 
I)eriod  of  time  and  1870, — ^the  exact 
period  is  not  certainly  fixed, — 
Adeline  commenced  to  live  with  Wil- 
liam, Sr.,  and  their  children  were 
bom  after  that  period.  Adeline  had 
been  a  slave  of  Gemimah,  and,  as 
before  stated,  she  was  confessedly 
of  mixed  negro  blood.  Adeline  died 
"about  eighteen  years  ago,"  one  of 
the  witnesses  said.  Though  the  tes- 
timony does  not  fix  in  what  calendar ' 
year  the  death  occurred,  it  must 
have  been  about  1890,  after  twenty 
years'  cohabitation  with  William. 
Betwixt  the  years  1888  and  1905, 
William,  Sr.,  conveyed  by  deed  the 
lands  in  issue,  in  sundry  parcels,  to 
his  four  sons,  William,  Jr.,  Samuel, 
James,  and  Gus.  To  several  of  Wil- 
liam's children  by  Adeline  he  made 
no  conveyance  of  any  part  of  his 
land.  The  children  by  Gemimah  got 
none.  By  iiie  said  conveyances  Wil- 
liam, Jr.,  got,  in  four  parcels  and 
by  two  deeds,  170  acres;  Sam  got 
45  acres;  James  got  30  acres,  and 
Gus  got,  in  two  parcels'  and  by  two 
deeds,  81  acres, — all  told,  326  acres. 
The  first  action  is  brought  under  § 
3454  of  the  Code  of  Laws ;  and  the 
plaintiffs  seek  thereunder  to  vacate 
the  said  several  deeds:  (1)  Be- 
cause there  was  no  consideration 
paid  for  them;  and  (2)  because  the 
aforementioned  grantees  are  al- 
leged to  be  the  bastard  children  of 
William,  Sr.,  by  Adeline,  and  the 
conveyance  to  them  was  voidable  un- 
der the  statute,  except  to  the  extent 
of  one  fourth  of  the  value  of  the 
property.  The  second  action  assails 
the  aforementioned  deeds  by  Wil- 
liam, Sr.,  to  William,  Jr.,  upon  the 
ground  that  they  were  obtained  by 
the  son  from  the  father  through  the 
fraud,  misrepresentation,  and  im- 
position of  the  son  upon  the  father. 
The  master,  without  discussion, 
found  all  the  issues  for  the  defend- 
ants in  both  cases,  and  recommended 
a  dismissal  of  the  complaints.    The 


Digitized  by  VjOOQIC 


440 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[2  A.L.R. 


circuit  court,  in  formal  orders,  con- 
firmed the  reports  of  the  master. 

There  are  fifteen  exceptions  by  the 
plaintiffs  in  the  first  case,  and  five 
exceptions  by  the  plaintiffs  in  the 
second  case.  These  we  shall  not 
take  up  in  order;  but  we  shall  may- 
hap compass  all  the  determinative 
issues  in  the  case.  We  think  they 
are  these,  and  we  state  them  in  de- 
pendent order,  to  wit:  (1)  Were 
William  and  Adeline  husband  and 
wife  when  their  children  were  bom? 
(2)  Is  the  action  against  James 
and  Gus  barred  by  the  Statute  of 
Limitations?  (3)  Was  the  deed 
.  from  William,  Sr.,  to  William,  Jr., 
procured  to  be  made  by  the  fraud 
of  the  grantee?  (4)  Should  the 
deeds  be  canceled  for  the  nonper- 
formance of  the  condition  upon 
which  they  were  given,  to  wit,  the 
sons'  promise  to  pay  the  Carrigan 
mortgage?  (5)  Did  William,  Jr., 
and  Sam,  pay  a  valuable  considera- 
tion for  the  deeds  they  got?  There 
are  exceptions  to  the  disallowance 
of  testimony  tendered  by  the  plain- 
tiff, but  the  issues  they  make  are 
secondary,  and  we  think  not  neces- 
sary to  a  right  decision  of  the  cause. 

The  dominating  question  in  the 
case  is  the  first  stated.  We  are  dis- 
tinctly satisfied  that  upon  that  ques- 
tion the  master  and  circuit  judge 
have  arrived  at  a  wrong  conclusion. 
We  are  mindful,  too,  of  the  law  that 
the  burden  is  upon  the  plaintiffs  at 
the  outstart  to  prove  by  a  prepon- 
derance of  the  testimony  that  Wil- 
liam and  Adeline  were  not  husband 
and  wife.  The  counsel  for  the  de- 
fendants have  not  asserted  that 
there  was  a  formal  marriage  in  an 
instant  of  time;  all  they  assert  is 
that  the  circumstances  prove  Uiat 
the  marriage  relationship  existed  in 
some  time.  One  of  the  counsel  cites 
seven  such  circumstances,  to  wit: 
"That  William  Tedder,  Sr.,  held  out 
Adeline  as  his  wife  to  McMillan, 
and  to  Thomas  H.  Coker  and  T.  H. 
Sompayrac;  that  he  lived  with  her 
as  his  wife;  that  they  enjoyed  the 
same  habitation  and  the  same  board ; 
that  they  reared  the  same  children 
together  under  the  same  name,  and 


in  the  same  household  and  as  his 
family;  that  he  treated  Adeline  as 
his  wife,  and  she  treated  him  as  her 
husband;  that  the  children  were 
treated  as  members  of  the  family 
as  a  unit ;  that  they  lived  there  many 
years  as  husband  and  wife,  in  sick- 
ness and  health,  until  death  parted 
them." 

But  most  of  these  circumstances 
might  surround  an  immoral  cohabi- 
tation. 

The  difference  between  marriage 
and  concubinage  in  the  circum- 
stances stated  rests  in  the  intent  of 
the  cohabiting  parties ;  the  physical 
and  temporal  accompaniments  of  the 
cohabitation  may  be  tiie  same  io 
both  cases,  but  the  intent  in  the  two 
cases  is  widely  apart  always.  The 
intent  in  marriage  is  usually  evi- 
denced by  a  public  and  unequivocal 
declaration  of  the  parties,  but  that 
is  not  necessary ;  the  intent  may  ex- 
ist, though  never  public  and  formal- 
ly declared;  nevertheless  the  intent 
must  exist.  The  intent  in  marriage 
consists  of  living  together,  by  agree- 
ment, of  a  man  and  woman  as  hus- 
band and  wife,  according  to  what  we 
know  to  be  the  law  of  the  land,  and 
according  to  what  we  believe  to  be 
the  law  of  Crod.  The  intent  in  con- 
cubinage consists  in  a  man  and 
woman  living  together  in  the  con- 
trary fashion.  It  is  true  that  when 
the  intent  has  not  been  formaUy  and 
publicly  declared,  as  it  manifestly 
was  not  in  the  instant  case,  it  may 
yet  rest  in  circumstances.  See  Fiy- 
er  v.  Fryer,  Rich.  Eq.  Gas.  98; 
Stringf  ellow  v.  Scott,  Rich.  Eq.  Cas. 
109,  note ;  Lucken  v.  Wichman,  6  S. 
C.  413;  Blackburn  v.  Grawford,  3 
Wall.  195,  18  L.  ed.  186;  2  Kent, 
Com.  14th  ed.  p.  120,  note. 

There  are  two  circumstances 
which,  when  established  by  the  testi- 
mony, shift  to  the  defendants  the 
burden  of  proving  that  William 
and  Adeline  were  husband  and  wife. 
They  are:  (1)  The  negro  blood  of 
the  woman;  and  (2)  the  immoral 
inception  of  the  association.  It  may 
be,  as  the  respondents  contend,  that 
the  law  of  the  state  did  not  pro- 
hibit the  marriage  of  a  white  man 
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to  a  colored  woman  at  the  particular 
period  of  time  when  the  cohabita- 
tion began.  But  though  that  be 
true,  yet  the  presumption  of  fact 
was  tiien,  and  is  now,  that  a  white 
man  will  not  marry  a  colored 
woman.  That  is  true  because  the 
common  and  unbroken  practice  of 
our  sociely  since  the  foundation  of 
the  state  has  been  against  such  al- 
liance. See  Lloyd  v.  Rawl,  68  S.  C. 
244, 41  S.  E.  312 ;  Rutledge  v.  Tunno, 
69  S.  C.  406,  48  S.  E.  297;  2  Kent, 
Com.  14tii  ed.  p.  879,  note.  This 
presumption  of  fact,  then,  standing 
asninst  a  marriage,  the  burden  is 
shifted  on  tiiose  who  allege  a  mar- 

ETWe.«e_  riaKe  to   prove  it. 

tai4e.  of  But  when   all   the 

proof— ■tarrfatse.    ♦__i.{_»„_„  j^  j_     ,,_ 

testimony  is  m,  up- 
on tiie  trial  of  an  equily  case,  the 
somewhat  technical  question  of  the 
burden  of  proof  fades  away,  and  the 
issue  turns  upon  the  real  question 
of  the  preponderance  of  .the  testi- 
mony, still  giving  due  weight  to  the 
presumption. 

Considering  now  the  whole  testi- 
mony ott  the  one  side  and  on  the 
other  side,  we  are  satisfied  that  the 
circumstances  prove  that  the  re- 
lationship betwixt  William  and  Ade- 
line was  immoral.  The  respondents 
say,  and  strongly  rely  on  the  cir- 
cumstances, tiiat  the  persons  called 
tliemsdves  husband  and  wife,  and 
tiiat  they  cohabited  as  man  and 
wife.  "The  parties  might  call  each 
other  husband  and  wife,  as  a  sacri- 
fice to  decency,  and  treat  eadh  other 
as  such;  it  being  well  known  to 
themselves,  and  to  everyone  else, 
titat  they  did  not  consider  eadi  oth- 
er as  standing  in  that  relation." 
Harper,  Chancellor,  in  Stringfellow 
V.  Scott,  Rich.  Eq.  Cas.  112,  note. 

The  reputable  witnesses  of  the 
neighborhood,  who  testified  about 
the  relationship  of  the  parties,  did 
so  in  restrained  language. 

Mr.  Carrigan  of  Sodety  hill,  testi- 
fied he  had  "heard  it  both  ways;" 
that  is,  that  William  and  Adeline 
were  married,  and  that  they  were 
not  married. 

Mr.  J.  S.  Coker  testified  that  the 
general  reputation  or  common  ru- 
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mor  in  the  community,  in  regard  to 
Adeline's  children,  was  that  they 
were  illegitimate. 

Mr.  H.  J.  Coker  testified  l^at 
Adeline  began  to  live  with  William 
shortly  after  the  war,  and  "it  was 
the  general  talk  in  the  community 
that  they  lived  together  just  like  a 
man  and  wife." 

Mr.  T.  H.  Coker,  Sr..,  testified 
lluit  William  made  him  a  deed,  and 
that  Adeline  renounced  dower  on  it, 
and  when  the  witness  was  asked 
who  was  present  at  the  signing  of 
the  deed,  he  answered:  "Old  man 
William  and  Adeline  Tedder,  his 
wife,  as  they  called  her  then.  1 
don't  know,  I  couldn't  tell." 

Mr.  C.  H.  Powe  testified  that  he 
"had  known  old  man  Tedder  ever 
since  he  had  known  anybody;  had 
heard  of  Adeline,  but  had  never 
seen  her;  that  it  was  a  common  re- 
port that  she  was  living  with  Ted- 
der.'* 

On  cross-examination  by  the  de- 
fendants the  witness  testified  as  fol- 
lows: 

Q.  When  is  the  first  time  you  re- 
member of  this  woman,  Adeline,  liv- 
ing in  the  house  with  old  man 
Tedder? 

A.  I  never  did  see  her;  I  only 
heard  about  it. 

Q.  It  was  a  common  report  that 
she  was  living  there  with  hinx- 
wasn't  it? 

A.  Yes,  sir. 

Q.  All  the  time? 

A.  Yes,  sir. 

Q.  Continuously  and  notoriously? 

A.  Yes,  sir. 

Q.  And  that  tiiese  children  were 
living  there? 

A.  I  can't  answer  that.  I  only 
pass  along  the  road.  I  suppose  it 
was  these  defendants. 

Q.  Just  like  the  family? 

A.  I  suppose  so. 

Q.  And  as  Mr.  Coker  says,  living 
there  just  as  husband  and  wife? 

A.  I  suppose  so. 

James  Moody  once  lived  in  the 
house  with  the  old  man,  and  Ade- 
line did  not  then  live  there.  After 
Moody  moved  out  Adeline  moved  in, 
and  lived  there  until  her  death. 
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On  the  cross-examination  by  the 
defendants,  the  witness  testified  as 
follows; 

Q.  I  understand  you  to  say  that 
she  lived  there  right  straight  on 
until  she  died? 

A.  She  did. 

Q.  You  mean,  then,  that  she  con- 
tinued to  live  in  the  house  there  with 
the  old  man;  just  as  husband  and 
wife  would  live,  up  to  the  time  of 
her  death? 

A.  Yes,  sir. 

A  witness  for  the  defendants 
named  McMillan,  and  of  question- 
able antecedents,  testified  that  he 
once  passed  Tedder  in  a  wagon  with 
a  colored  woman  whom  he  called 
his  wife,  and  that  Tedder  pointed 
out  the  woman  to  verify  it. 

These  are  all  the  witnesses  whom 
the  defendants  rely  upon  to  prove 
marriage.  The  testimony  is  utterly 
insufficient  to  establish  the  fact. 

There  is  no  semblance  of  direct 
testimony  to  prove,  and  there  is  no 
serious  assertion  by  the  defendants, 
that  in  any  instant  of  time  William 
and  Adeline  agreed  to  be  man  and 
wife  with  the  intent  to  be  such.  The 
whole  trend  of  the  testimony  is,  that 
in  its  inception  the  cohabitation  was 
immoral,  and  there  is  not  sufficient 
proof  that' it  was  ever  changed. 
Cohabitation,  begun  and  continued 
immorally,  does  not  ripen  into  mar- 
riage by  the  mere  lapse  of  time,  like 
a  trespass  long  con- 
tinued may  ripen 
into  a  right  of  pos- 
session. Had  William  and  Addine 
been  husband  and  wife  for  the 
twenty  years  in  which  they  lived  to- 
gether, in  a  community  like  that  in 
which  they  resided,  the  fact  of  their 
marriage  would  have  been  known  to 
the  countryside.  The  first  issue, 
therefore,  must  go  against  the  de- 
fendants, and  for  a  reversal  of  the 
judgment  of  the  circuit  court.  The 
deeds,  therefore,  made  to  the  off- 
spring of  this  unlawful  cohabitation, 
are  voidable,  except  to  the  extent  of 
one  fourth  of  the  value  of  the  estate 
granted,  unless  the  grantees  paid 
for  tiie  same;  and  that  is  the  issue 
we  have  set  down  to  last  consider. 


Same— aiill 
«lenc7  of 
evidence. 


The  sons  and  grantees,  Gus  and 
James,  seek  to  escape  liability  by 
force  of  the  Statute  of  Limitations. 
They  got  their  deeds  many  more 
tiian  six  years  before  tiie  grantor, 
old  William,  died,  and  before  action 
brouf^t.  They  assert  that  the  plain- 
tiffs' action  is,  therefore,  ban«d  by 
the  statute  (Code,  §  137). 

Reliance  is  had  upon  Williams  v. 
Halford,  73  S.  C.  126,  53- S.  E.  90. 
It  is  true  that  it  was  there  expressly 
held:  (1)  That  the  circuit  court 
in  that  case  erred  to  hold  that  the 
lawful  children  had  no  cause  of  ac- 
tion until  the  grantor  was  dead: 
and  (2)  tiiat  the  circuit  court  in 
that  case  also  erred  to  hold  that  a 
vacation'  of  the  deed  in  the  grant- 
or's lifetime  would  operate  to  revest 
in  the  grantor  three  fourths  of  the 
estate  so  granted.  This  court  also 
held  in  that  case  as  follows:  "If, 
also,  it  be  true  that  the  title  of  the 
illegitimate  is  good  and  perfect,  sub- 
ject only  to  this  personal  equi^  in 
favor  of  tile  lawful  wife  and  chil- 
dren, it  must  follow  tiiat,  if  relief 
under  the  statute  is  obtained  during 
the  lifetime  of  the  husband,  he  takes 
nothing  thereby,  since,  so  far  as  he 
is  concerned,  he  has  i)arted  with  his 
interest  in  the  property." 

But  in  the  Williams-Halford  Case 
the  grantor  was  dead  when  tiie  ac- 
tion was  brought.  The  conclusion 
of  the  court  was,  therefore,  not  had 
upon  tiie  facts,  and  was,  therefore, 
but  a  dictum,  and  two  of  the  four 
judges  did  not  concur  in  it.  The 
case,  therefore,  has  little,  if  any,  au- 
thority. Nevertheless  we  should 
be  and  are  slow  to  question  a  dic- 
tum, even  in  a  well-considered  judg- 
ment. We  have  given  considerate 
attention  to  tiie  preceding  opinions 
of  this  court,  cited  at  some  length 
in  Williams  v.  Halford,  and  upon 
which  the  opinion  in  that  case  pro- 
fesses to  be  founded;  and  there  is 
nothing  in  them  hostile  to  the  set- 
tled conclusions  we  have  reached 
and  now  announce. 

The  question  at  this  issue  is  this: 
When  did  cause  of  action  against 
Gus  and  James  accrue  to  the  plain- 
tiffs,— at  the  instant  of  making  of 
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the  deeds  to  Gus  and  James,  or  at 
the  grantor's  death?  That  depends 
upon  a  construction  of  §  3454  of  the 
Code  of  Laws,  for  that  statute 
creates  the  right  of  the  plaintiffs. 
Using  only  such  words  of  the  stat- 
ute as  are  relevant  to  the  facts  of 
this  case,  the  statute  runs  as  fol- 
low's :  "If  any  person  .  .  .  who 
shall  have  already  begotten  .  .  . 
any  bastard  child  .  .  .  the  said 
perspn  .  .  .  having  .  .  .  law- 
ful children  of  his  own  living,  and 
'shall  .  .  .  convey  ...  by 
deed  of  gift,  .  .  .  for  tiie  use  and 
benefit  ...  of  his  bastard  child 
.  .  .  any  larger  .  .  .  propor- 
tion of  the  real  clear  value  of  his 
estate  .  .  .  than  one-f  ouirth  part 
thereof,  such  deed  of  gift  .  .  . 
shail  be  miU  and  void,  only  in  favor 
of  .  .  .  legitimate  children,  for 
so  mudi  of  the  amount  or  value 
thereof,  as  ahcM  .  .  .  exceed  stich 
one  fourth."  (The  italics  are  sup- 
idied.) 

The  statute  does  not  so  expressly 
declare,  but  the  necessary  implica- 
tion of  it  is,  tiiat  for  so  much  as  one 
fourth  of  tiie  property  granted  the 
deed  shall  be  good  to  the  bastard. 
The  statute  does  expressly  declare 
that  the  deed  shall  be  void  to  the 
bastard  for  all  over  the  value  of 
one  fourth  of  the  property  granted. 
But  the  statute  does  not  declare,  nor 
does  it  necessarily  imply,  that  the 
three  fourths  shall,  at  the  instant  of 
tke  deed,  vest  in  the  lawful  children. 
On  the  contrary,  the  statute  declares 
that  as  to  that  three  fourths  the  deed 
is  voidable,  that  is  to  say,  the  same 
as  if  it  had  not  been  made  for  that 
three  fourths.  Manifestly,  the  pa- 
rent had  the  right  to  convey  one 
fourth  to  his  bastard  child,  and 
keep  the  three  fourths  for  himself. 
The  case  is  not  altered  that  the  pa- 
rent did  convey  one  fourth  to  the 
bastard,  and  made  a  vain  effort  to 
convey  away  the  three  fourths,  too. 
It  is  true  that  at  the  instant  old 
William  made  the  deeds  to  Gus  and 
James  he  violated  the  law;  but  that 
fact  did  not  give  grievance  (a  cause 
of  action)  to  the  lawful  children 
under  the  statute,  because  that  fact 
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did  not  impair  their  present  right  to 
have  the  land,  for  the  statute  gave 
them  no  such  present  right.    The 
lawful  child  might  have  died  before 
the  parent,  and  in  that  event  his 
inchoate  action,  so  to  speak,  would 
have  died  with  him;  the  deed  of  the 
whole  to  the  bastard  would  be  good. 
We  conclude,  there- 
fore, that  the  plain-  m«ttoM-2teed  br 
tiffs'  action  against  5J"£Vi?r*"" 
Gus  and  James  is 
intact,  and  not  barred  by  the  Stat- 
ute of  Limitations,  and  in  this  re- 
spect i^e  judgment  below  is  wrong. 

The  third  issue,  we  are  persuad- 
ed, was  rightly  decided,  and  the 
judgment  tiiereabout  must  be  af- 
firmed. The  deed  from  the  old  man 
to  William  was  prepared  by  Mr. 
Sompayrac,  and  the  two  doctors 
who  witnessed  it  were  called  to  do 
so,  not  on  the  son's  motion,  but  by 
Mr.  Sompayrac's  suggestion.  One 
of  ihem  was  the  old  man's  family 
doctor.  Dr.  Carrigan  testified  that 
the  old  man  signed  the  deed  sitting 
in  a  chair,  and  that  he  was  then 
rational.  "There  was  no  stupid 
condition  of  mind  to  cause  him  to 
not  know  what  he  was  doing,"  are 
the  witness's  words.  Dr.  Barren- 
tine  testified  that  the  old  man  was 
weak  and  emaciated,  and  had  some 
fever  at  the  signing,  but  he  also  said 
tiie  old  man's  mental  condition  was 
clear.  Indeed,  the  old  man  intended 
to  do  the  thing  the  Bastardy  Stat- 
ute declares  he  could  not  lawfully 
do;  the  whole  theory  of  the  plain- 
tiffs' case,  under  the  Bastardy  Stat- 
ute, is  that  the  old  man  intended  to 
make  the  deed  to  his  bastard  chil- 
dren. We  think,  therefore,  that 
there  is  no  proof  that  the  old  man 
was  unduly  influenced  to  make  the 
deed  and  tiiat  he  was  mentally  in- 
capable of  making  it ;'  that  it  is  the 
gravamen  of  tiie 
complaint.  He  did  ISSm^V*-  ' 
that  which  he  in- 
tended to  do,  and  which  we  have 
held  as  a  violation  of  the  law,  if  the 
deed  was  a  gift. 

We  came  now  to  the  fourth  ques- 
tion. It  is  doubtful  if  the  complaint 
makes  the  question.  But  if  A  should 
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convey  to  B  a  parcel  of  land,  upon 
consideration  of  B's  promise  to  lift 
a  mortage  debt  which  A  had  afore- 
time put  on  it,  then  B's  failure  to 
pay  would  be  no  ground  for  A  or  his 
assigns  to  have  the  deed  canceled. 
Lavender  v.  Daniel,  58  S.  C.  126, 36 
S.  E.  646.  If,  therefore,  old  William 
made  to  his  son  a  deed,  and  if  a  part 
of  the  consideration  for  it  waa  the 
son's  promise  to  pay  off  tiie  mort- 

Oancelallon-  t^e^     ^ebt     the    Old 

faunre  to  pay  man  had  made  to 
"""**■•'•  Carrigan,  then  the 

failure  of  the  son  to  do  so  would  not 
be  any  ground  to  cancel  the  deed. 

On  the  fifth  and  last  issue  we  are 
clearly  persuaded  that  the  decree  be- 
low is  contrary  to  the  plain  weight 
of  tiie  evidence.  If  the  four  sons 
who  got  deeds  from  old  William 
were  his  children  begotten  in  wed- 
lock, then  there  was  no  necessity  for 
them  to  claim  as  purchasers  for  a 
valuable  consideration.  On  the  oth- 
er hand,  the  fact  of  their  illegiti- 
macy was  a  sufficient  t^nptation 
and  excuse  for  tiiem 
7iirden°.^  to  claim  to  be  pur- 

JJ»J*7i"^""  chasers.  The  bur- 
den rested  on  the 
defendants  to  prove  themselves 
purchasers,  for  two  reasons.  They 
are  tiiese:  (1)  The  moral  duty  of 
the  father  was  to  provide  for  his 
Intimate  children.  When  he  failed 
to  do  that  and  conveyed  all  his  land 
to  his  bastard  children,  the  act 
thereby  wore  a  badge  of  fraud, 
which  the  beneficiaries  ought  to  re- 
move. (2)  The  son  William  sus- 
tained a  fiduciary  relation  to  the 
father.  The  fattier  was  eighty-one 
years  old  when  the  deed  of  1906  to 
William,  Jr.,  was  made.  He  was 
then  very  feeble  and  died  within 
ninety  days.  The  son  lived  in  ttie 
same  house  with  the  father.  The 
son  William  testified:  "He  seemed 
to  look  on  me  to  see  after  his  busi- 
ness in  some'  respect.  Some  of  it; 
not  all." 

These  circumstances  cast  upon 
the  son  the  duty  to  prove  the  tran- 
saction to  be  a  genuine  one.  Way 
V.  Union  Cent.  L.  Ins.  Co.  61  S.  C. 
501,  39  S.  E.  742.    But,  as  before 


stated,  these  presumptions  fade 
away  and  become  of  no  consequence 
when  the  whole  testimony  is  in.  The 
son  William  got,  by  two  deeds,  four 
parcels,  aggregating  170  acres,  and 
for  the  expressed  consideration  of 
$2,100.  The  testimony  tending  to 
prove  payment  by  William,  Jr.,  is 
vague  and  unsatisfactory;  it  does 
not  carry  conviction;  it  suggests 
evasion,  concealment,  and  deceit 
Wittiin  the  space  of  a  page  o£  the 
printed  testimony  of  WiUiam,  be 
swore  on  the  crosd-examination' 
thirteen  times  that  he  did  not  re- 
member incidents  which  oug^t, 
under  the  circumstances,  to  have 
been  familiar  to  him.  The  testi- 
mony is  full  that  the  land  he  got 
was,  at  the  time  he  got  it,  worth 
double  what  he  claims  to  have  paid 
for  it.  There  is  no  testimony  which 
is  worth  while  to  prove  that  Wil- 
liam paid  $1,600,  expressed  as  the 
consideration  for  the  120  acres  cm- 
veyed  to  him  by  the  old  man  in 
1906. 

This  is  the  witness's  account  of 
that  transaction: 

Q.  Deed  dated  llih  of  March, 
1905,  on  65  acres  and  40  acres  and 
15  acres.  I  see  this  deed  of  March 
11,  1905,  is  for  $1,600,  is  it  not? 

A.  Yes,  sir. 

Q.  Did  you  pay  that  to  him? 

A.  No,  sir,  I  did  not  pay  him. 
Let  me  explain. 

Q.  Did  you  pay  him  $1,600? 

A.  I  paid  it  in  this  way.  He 
owed  me  $300  and  $412,  what  we 
counted  it  up  to  be  for  that  mort- 
gage. 

Q.  He  owed  you  $300? 

A.  Yes,  sir. 

Q.  For  what? 

A.  He  owed  me  $300  for  labor. 
There  was  two  years'  work  he  owed 
me  for,  at  $150  a  year,  mysdf  and 
horse.  I  furnished  the  horse  my- 
self, and  he  furnished  the  feed  for 
the  horse  and  for  me,  too. 

Q.  Then  you  paid  him  $712  in 
this  way  ?  How  about  the  balance  of 
the  $1,600? 

A.  Well,  you  see,  ttiere  was  a 
mortgage  on  this  property,  and  he 
did  not  know  how  much  the  mort- 
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gage  was,  and  I  was  not  able  to  find 
out  how  much  it  was.  Anyway,  we 
supposed  the  whole  thine:  to  be  $1,- 
600,  indadinsr  what  he  owed  me  and 
the  mortgage,  too. 

Being  called  again,  the  witness 
further  testified: 

Q.  I  hand  witness  a  deed  of  .date 
IM  di^  of  March,  1905,  from 
William  Tedder,  Jr.  Did  you  pay 
for  this  land,  William? 

A.  Yes,  sir. 

(Deed  introduced  in  evidence.) 

Q.  How  did  you  pay,  William,  and 
what  did  you  pay? 

A.  Sixteen  himdred  dollars  was 
the  understanding,  but  I  had  a  right 
smart  more  to  pay  before  I  got 
through. 

Q.  What  was  your  first  payment 
to  tiie  old  man? 

A.  Three  hundred  dollars. 

Q.  Next? 

A.  Next  we  estimated  to  be  $412. 
That  was  the  value  of  that  mort- 
gage, and  he  owed  me  that  money  at 
that  time. 

Q.  He  owed  you  that  money  at 
Ihat  time? 

A.  Yes,  sir. 

Q.  And  the  balance  you  estimated 
tobeabout  |900? 

A.  Yes,  sir. 

Q.  How  was  that  to  be  applied? 

A.  That  was  to  make  the  $1,600. 

Q.  You  estimated  the  mortgage 
debt  to  amount  to  $900  ? 

A  Yes,  sir. 

Q.  You  bought  tile  land  subject 
to  $900? 

A.  Yes,  sir. 

The  testimony  of  William,  Jr., 
about  the  50-acre  tract,  and  the  pay- 
ment for  it,  is  equally  unsatisfae- 
toiy;  about  that  he  testified  as  fol- 
bw8: 

Q.  I  hand  witness  deed  dated 
February  13,  1903,  for  50  acres  of 
land.  Did  you  pay  him  for  that 
land? 

A.  Yes,  sir.  i 

Q.  How?  J 

A.  I  paid  it  in  money. 

Q.  How  many  instalments? 

A  Three. 

Q.  Did  you  get  receipts? 

A.  I  got  two  receipts. 
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Q.  What  became  of  them?- 

A.  I  don't  know.  I  could  not  say 
what  became  of  the  receipts.  I  kept 
them  until  after  I  got  title,  and 
since,  they  have  gotten  lost. 

Q.  Have  you  made  search  for 
them? 

A.  Yes,  sir;  since  this  suit  came 
up  I  have  looked  for  them,  but  can- 
not find  them.  They  must  have 
gotten  misplaced  in  some  way. 

Q.  At  the  time  you  bought  this 
land,  was  there  a  mortgage  on  it? 

A.  Yes,  sir. 

Q.  Who  was  to  pay  it? 

A.  He  was  to  pay  it. 

Q.  Did  he  do  it? 

A.  No,  sir. 

(Mortgage  of  William  Tedder, 
Sr.,  to  Albert  Richardson,  of  date 
March  5,  1894.) 

Q.  Who  did  you  pay  that  mort- 
gage to? 

A.  Mr.  George  Dargan. 

Q.  And  you  paid  $500  for  that  50 
acres  of  land? 

A.  Yes,  sir. 

About  the  possession  and  cultiva- 
tion of  that  parcel  the  witness  said: 

Q.  ^^en  did  you  come  into  pos- 
session of  that  50  acres? 

A.  I  was  in  possession  of  it  when 
I  bought  i1^  1901.  I  could  not  say  I 
had  possession  of  the  whole  thing. 
I  had  the  privilege  of  it,  but  did  not 
cultivate  all. 

Q.  Why? 

A.  It  was  not  surveyed.  I  just 
planted  what  I  wanted. 

Q.  Who  planted  the  other  part? 

A.  The  old  man,  I  reckon,  planted 
the  other  part.  J.  D.  Tedder  plant- 
ed some.  I  planted  on  the  side  the 
50  acres  come  on. 

The  tax  returns  of  William  from 
1900  to  1905  show  that  he  had 
practically  no  property  in  those 
years.  T^ere  is  no  proof  that  he 
was  a  man  of  thrift. 

The  evidence  of  a  bona  fide  prom- 
ise to  pay  the  Carrigan  mortgage 
as  part  of  the  consideration  is  alto- 
getiier  unsatisfactory.  Mr.  Parrott 
testified  that  William,  Jr.,  told  him 
that  he  (William)  was  to  take  up 
the  mortgage,  and  that  was  the  con- 
sideration of  the  deed  from  old  Wil- 
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Ham.  William,  Jr.,  admitted  on  the 
witness  stand  that  when  he  saw  Mr. 
Parrott  he  did  not  know  the  amount 
of  the  mortgage.  And  in  his  testi- 
mony before  quoted  he  said  he  "was 
not  able  to  find  out  how  much  it 
was."  And  the  fact  is,  William 
never  paid  the  Carrigan  mortgage. 
The  son  Sam  got  45  acres  in  1902, 
for  an  expressed  consideration  of 
$450.  Sam  worked  with  the  old 
man,  and  was  fed  and  clothed  by 
him.  He  does  not  pretend  to  have 
paid  the  father  any  money  for  the 
land;  he  testified  he  paid  in  labor. 

On  direct  examination  tiiis  is  all 
the  witness  said  about  the  payment : 
,  Q.  This  is  your  deed,  Sam  (show- 
ing paper)  ?  You  have  seen  that 
before? 

A.  Sure.    Yes,  sir.    That  is  mine. 

Q.  It  says  $450? 

A.  Yes,  sir. 

Q.  Forty-five  acres  of  land?  Well, 
did  you  pay  for  that  land? 

A.  Yes,  sir;  I  paid  for  it. 

The  brevity  of  it  is  significant. 

The  cross-examination  utterly 
discredited  the  witness;  here  is  a 
sample  of  it,  and  it  is  much  like  iho 
whole  of  it: 

Q.  When  did  you  come  into  pos- 
session of  that  land? 

A.  I  come  into  possession  of  it,  a 
part  of  it — 

Mr.  Dargan:    State  when. 

The  witness:  I  come  into  posses- 
sion of  a  part  of  it  in  about  1904. 

Q.  How  much  of  it? 

A.  Well,  a  few  acres. 

Q.  How  many? 

A.  A  few  acres;  as  many  as  I 
wanted  to  tend. 

Q.  How  many?  I  don't  know  how 
many  you  could  tend. 

A.  Just  a  few  acres. 

Q.  Tell  me  how  many.  I  don't 
understand  what  you  mean. 

A.  Well,  about  6  or  8. 

Q.  In  1904,  you  came  into  posses- 
sion of  about  6  or  8  acres? 

A.  Yes,  sir;  as  much  as  I  wanted 
to  tend. 

Q.  You  didn't  want  to  tend  any  of 
it,  did  you? 

A.  Well,  it  was  mine. 


Q.  When  was  that  you  said  you 
came  into  possession  of  this  6  or  8 
acres;  1904? 

A.  Yes,  sir. 

Q.  At  that  time  how  much  did 
you  owe  on  this  land? 

The  Master:  At  that  time  how 
much  did  you  owe  on  that  land? 

Q.  At  that  time  how  much  did  you 
owe  on  this  land? 

A.  You  mean  did  I  owe  on  it? 

Q.  Yes. 

(No  answer.) 

Q.  Well,  I  will  wait  on  you. 

(No  answer.) 

Mr.  Dargan :  Tell  him  how  much 
owed. 

The  witness:  Well,  I  owed  about 
$150. 

Q.  And  you  were  in  possession  of 
this  6  or  8  acres? 

A.  Something  like  that. 

Q.  It  might  have  been  more  than 
$150,  might  it? 

A.  WeU,  I  don't  think  so. 

Q.  Why  did  you  say  about?  Why 
did  you  say  about?  You  can't  tell 
me. 

A.  Well,  I  can  tell  you. 

Mr.  Dargan:    Well,  tell  him. 

The  witness:  What  did  you  say 
at  first? 

Q.  What  did  I  ask  you? 

A.  I  forget. 

There  is  no  other  witness  to  prove- 
payment  by  Sam,  and  his  own  testi- 
mony falls  far  short  of  such  proof. 
But  the  respondents  say:  "The 
deeds  themselves  assert  the  consid- 
eration. William  Tedder  testified 
he  paid  a  consideration  for  the 
deed." 

The  same  circumatanced  accom- 
pany well-nigh  every  unlawful  tran- 
saction; and  if  courts  had  to  take 
the  word  of  the  written  instruments 
and  the  testimony  of  accused  parties 
as  conclusive  of  the  issues,  wrong 
would  never  be  disclosed.  Men  cir- 
cumstanced like  William  and  Sam 
ought  to  have  been  able  to  give  a 
clear,  particular,  and  convincing  ac- 
count of  how  they  got  well-nigh  all 
the  land  the  old  man  had,  and  to 
which  they  had  no  right  as  his  chil- 
dren. 

The  conclusion  we  reach  is  that 
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the  deeds  to  William  and  Sam  and 
to  James  and  Gus  are  voidable  to 
the  extent  of  three  fourths  of  the 
value  of  the  land,  and  the  decree  be- 
low is  reversed  as  to  tliose  matters, 
and  tiiat  the  decree  is  affirmed  so 
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far  as  the  action  to  set  aside  the 
deed  from  William,  Sr.,  to  William, 
Jr.,  for  a  fraud  upon  the  fatiier. 

Let  the  cause  be  remanded  to 
carry  out  the  views  we  have  ex- 
pressed. 


ANNOTATION. 

StatutM  of  LimitatioiM  or  laches  as  bar  to  suit  by  heirs  nr  next  of  Idn  to  set 
aside  conveyance  or  transfer  by  ancestor. 


L  In  general,  447. 
II.  Statute  of  Limitations,  447. 
m.  Laches,  448. 

I.  tn  geMeral. 

The  question  whether  the  right  of 
the  (rnintor  to  maintain  a  suit  in 
equity  to  set  aside  his  conveyance  sur- 
vives to  the  heir  is  considered  in  the 
note  to  Warner  v.  Flack,  ante,  423. 

The  question  of  when  the  Statute 
of  Limitations  begins  to  run  to  bar 
a  luit  by  the  heirs  or  next  of  kin 
to  cancel  a  conveyance  by  the  ancestor 
depends,  as  it  does  in  other  cases,  up- 
on the  question  of  when  the  right 
of  action  arose.  In  the  reported  case 
(Tedder  v.  Teddeb,  ante,  438),  it  was 
necessary  for  the  court  to  determine 
this  fundamental  question  by  a  con- 
strnetion  of  the  statute  giving  the 
right  of  action,  the  court  overruling 
the  dictum  found  in  Williams  v.  Hal- 
ford  (1905)  73  S.  C.  126,  53  S.  E.  90. 
In  other  cases  the  right  of  action  may 
be  dependent  upon  the  question  of  the 
right  of  the  ancestor,  were  he  living, 
to  maintain  the  suit.  Warner  v.  Flack, 
sapra.  In  this  second  class  of  cases 
the  different  circumstances  of  each 
particular  case  must  be  decisive  of 
the  question  of  when  the  right  of  ac- 
tion accrued.  Perhaps  In  most  cases 
the  right  of  action  arises  at  the  time 
of  the  ancestor's  death;  but  see  Brown 
V.  Brown  (S.  C)  infra,  for  a  case  in 
which  a  right  arose  prior  to  that 
time;  and  see  Harris  v.  Ross  (Mo.) 
iofra,  for  a  case  in  which  the  statute 
could  not  commence  to  run  until  long 
after  the  death  of  the  ancestor.  These 
cases  serve  as  examples. 

Cases  in  which  complainants  were 
claiming  to  be  entitled  to  the  property 
by  virtue  of  the  grantor's  will  are 
not  cited  herein. 


II.  statute  of  lAmttationa. 

The  Statute  of  Limitations  begins 
to  run,  against  a  suit  by  heirs  to  can- 
cel their  ancestor's  deed,  made  in 
fraud  of  their  rights,  at  the  date  of 
the  ancestor's  death.  Reaves  v. 
Davidson  (1917)  129  Ark.  88, 195  S.  W. 
19;  Moore  v.  Wartelle  (1887)  39  La. 
Ann.  1067,  3  So.  384;  Cox  v.  Von  Ahle- 
feldt  (1901)  105  La.  543,  30  So.  176. 
In  this  class  of  cases,  the  question  of 
when  the  cause  of  action  arose  must 
be  determined  by  construction  of  the 
statute  that  gives  them  the  right  to 
the  property. 

Where  the  heir  seeks  to  set  aside 
the  deed  of  the  ancestor  on  the  ground 
of  undue  influence,  and  it  is  shown 
that  the  same  influence  continued  over 
him  until  his  death,  except  at  times 
in  which  he  was  violently  insane, 
the  Statute  of  Limitations  to  bar  the 
action  commences  to  run  at  the  time 
of  his  death.  Aldrich  v.  Steen  (1904) 
71  Neb.  33,  98  N.  W.  445,  100  N.  W. 
311. 

In  Muirphy  v.  Crowley  (1903)  140 
CaL  141,'  73  Pac.  820,  the  decision 
turned  upon  the  question  of  which  of 
two  Statutes  of  Limitation  apply  to 
the  case,  it  being  apparently  conceded 
that,  whichever  one  applies,  limita- 
tion pommences  to  run  at  the  date  di 
the  grantor's  death,  it  having  been  al- 
leged that  his  disability  and  the  undue 
influence  continued  to  that  time.  The 
case  is  cited  and  followed  in  Page  v. 
Garver  (1905)  146  CaL  577,  80  Pac. 
860. 

In  Trubody  v.  Trubody  (1902)  137 
CaL  172,  69  Pac.  968,  it  is  intimated 
that  the  Statute  of  Limitations  would 
not  commence  to  run  until  the  death 
of  the  grantor,  where  the  suit  was 
brought  by  the  heirs  to  cancel  a  deed 
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on  the  ground  of  undue  influence  over 
a  person  of  weak  mind,  when  it  is  not 
shown  that  the  grantor  had  recovered 
or  had  been  free  from  the  undue  in- 
fluence. 

Where  an  infant  who  has  conveyed 
land  dies  before  attaining  her  majori- 
ty, the  limitation  statute  barring  the 
right  of  her  heir  does  not  start  to  run 
at  the  date  of  her  death,  if  the  heir 
has  not  attained  her  majority.  Harris 
V.  Ross  (1885)  86  Mo.  89,  66  Am.  Rep. 
411. 

And  where  a  deed  is  absolute  upon 
its  face,  but  is  in  reality  given  as  a 
mortgage  to  secure  a  debt,  and  the 
grantor  dies  before  the  debt  is  paid, 
the  Statute  of  Limitations  will  not 
commence  to  run  against  the  right  of 
the  heir  to  sue  to  have  the  deed  re- 
formed, so  long  as  he  is  in  ignorance 
of  the  true  character  of  the  deed,  or 
■is  not  put  upon  inquiry  concerning  it. 
Rice  V.  Ward  (1899)  92  Tex.  704,  71 
S.  W.  844. 

A  right  of  action  to  cancel  a  deed 
for  fraud  arises  to  the  grantor  at  the 
time  he  discovers  the  fraud,  so  that 
the  Statute  of  Limitations  runs 
against  him  and  his  heirs  from  the 
date  of  such  discovery.  Brown  v. 
Brown  (1895)  44  S.  C.  878,  22  So. 
412. 

ttl.  Laohea. 

The  question  of  laches  usually 
arises  where  there  has  been  delay  by 
heirs  in  bringing  suit  to  cancel  the 
ancestor's  conveyance,  for  the  reason 
that  such  suit  is  essentially  an  equita- 
ble proceeding.  Where  the  Statute  of 
Limitations  does  not  bar  the  action, 
the  question  of  a  bar  by  laches  de- 
pends upon  the  circumstances  of  each 
particular  case,  rather  than  upon  the 
expiration  of  a  definite  number  of 
years  since  the  right  of  action  arose. 
So,  it  has  been  held  that  a  rescission 
will  be  refused — 

— ^where  there  has  been  a  delay  in 
filing  a  bill  for  six  years  after  the 
death  of  the  ancestor,  during  which 
time  the  value  of  the  land  has  been 
greatly  increased  by  a  railroad  run- 
ning through  it,  and  improvements 
erected  by  the  purchaser,  and  it  fur- 
ther appears  that  the  land  had  been 
sold  by  the  ancestor's  administrator. 


and  some  portions  bought  by  tiie  heirs. 
Dent  V.  Long  (1889)  90  Ala.  172,  7  So. 
640; 

— where  cancelation  on  the  ground 
of  fraud  was  sought  forty-two  years 
after  the  death  of  the  ancestor,  who 
executed  the  deed,  some  four  years 
before  his  death,  and  no  reason  or  ex- 
cuse for  the  delay  was  given,  Wilkes 
T.  Phillips  (1904)  120  Ga.  728,  48  S.  £. 
113; 

— ^where  the  deed  of  the  ancestor, 
which  the  heirs  sought  to  cancel  on 
the  ground  of  his  mental  incapacity 
and  insanity,  was  executed  and  re- 
corded some  three  months  before  his 
death,  one  of  the  complainants  being 
a  witness  to  the  deed,  all  of  them  be- 
ing in  a  position  to  know  his  mental 
capacity,  suit  not  being  brought  for 
seventeen  years  after  his  death,  and 
no  reason  appearing  why  the  plain- 
tiff did  not  know,  or  by  slightest  dili- 
gence could  not  have  known,  of  the 
substantial  facts,  so  as  to  bring  the 
suit  within  a  reasonable  time  after  the 
deed  was  executed,  or  after  the  grant- 
or's death,  James  v.  Hill  (1913)  140 
Ga.739,  79S.  E.  782; 

— where  the  attack  by  the  heirs  was 
on  the  ground  of  nondelivery,  the  con- 
sideration was  services  in  caring  for 
the  aged  grantor,  and  complainant 
permitted  grantees  to  remain  in  pos- 
session in  good  faith  during  the 
period  of  administration,  and  until 
their  claim  for  services  against  the 
estate  would  be  barred,  Vermilion 
County  Children's  Home  v.  Varner 
(1901)  192  m.  694,  61  N.  E.  830; 

— ^where  a  deed  is  given  for  services 
and  support  of  vendor  and  his  wife 
for  life,  the  grantee  has  fully  per- 
formed the  services  and  furnished 
the  support,  and  the  attack  upon  the 
deed  was  made  sixteen  years  after 
the  grantor's  death,  but  only  one  year 
after  his  widow's  death,  on  the  ground 
that  the  grantor  was  non  compos 
mentis  at  the  time  he  made  the  deed. 
Chase  v.  Chase  (1897)  20  R  L  202,  37 
Atl.  80; 

— where  the  grantee  has  acquired 
title  by  adverse  possession,  claiming 
under  the  deed  that  is  attacked  by 
the  heirs  of  the  grantor  on  the  ground 
of    mental    incapacity,    MeCann     v. 
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Welch  (1900)  106  Wis.  142,  81  N.  W. 

AQ£. 

999, 

—where  the  heirs,  after  th«  gran- 
tor's death,  revived  a  suit  which  had 
be«n  broufirht  by  him  to  avoid  the  deed 
on  the  ground  of  duress,  some  ten 
years  after  the  execution  of  the  deed. 
Carter  v.  Cough  (1897)  28  C.  C.  A.  620, 
52  U.  S.  App.  S72,  84  Fed.  735; 

—where  suit  was  brought  to  im- 
peach a  mortgage  for  fraud  forty 
years  after  its  execution  and  thirty- 
three  years  after  its  foreclosure  and 
the  sale  of  land  thereunder,  after  the 
original  parties  to  the  mortgage  were 
aU  dead,  and  the  mortgagor  had  never 
brought  action  during  his  lifetime, 
atthoagh  he  lived  until  five  years 
prior  to  the  time  when  this  action 
was  brought  by  his  heirs,  and  the  pur* 
chaser  under  the  mortgage  had  been 
in  open,  notorious,  and  adverse  pos- 
session all  these  yeani,  De  Boux  t. 
Girard  (1901)  60  C.  G.  A.  188, 112  Fed. 
89. 

On  the  other  band  It  has  been  held 
that  there  was  no  bar  by  laches,  and 
relief  has  been  granted: 

—where  plaintiffs  delayed  two 
years  and  eight  months  after  the  death 
of  the  ancestor  before  bringing  a  suit, 
but  during  this  time  continually  as- 
serted their  claim  to  the  land  and 
made  demands  upon  the  defendant, 
who  made  promises  of  restitution  from 
time  to  time.  Walling  v.  Thomaa 
(1901)  138  Ala.  426,  31  So.  982; 

—where  there  is  a  delay  of  ten  years 


in  bringing  suit  after  the  death  of 
the  ancestor,  but  the  delay  has  not 
worked  to  the  disadvantage  of  the 
defendant.  Reaves  v.  Davidson  (1917) 
129  Ark.  88,  195  S.W.  19; 

— where  about  three  years  elapsed 
between  the  execution  of  the  deed  and 
the  death  of  the  grantor,  suit  was 
not  brought  by  the  heirs  for  eleven 
years  after  his  death,  and  the  grantee 
was  in  possession  of  the  premises  f  6r 
over  seven  years,  but  his  color  of  title 
was  not  made  in  good  faith,  and  he 
could  be  compensated  fully  for  all  his 
expenditures,  including  improvements, 
etc.,  Ross  V.  Payson  (1896)  160  HL 
849,43N.  E.399; 

— where  the  suit  to  cancel  the  deed 
was  brought  by  the  heirs  within  a 
short  time  after  the  death  of  the 
ancestor,  although  the  deed  had  been 
executed  by  him  many  years  before 
his  death,  since  they  had  no  right  of 
action  while  he  lived.  Ring  v.  lawless 
(1901)  190  UL  620,  60  N.  B.  881; 

— ^where  suit  was  brouf^t  soon  after 
the  death  of  the  ancestor,  by  the  heirs, 
to  have  the  deed  canceled,  altiiough 
they  knew  of  its  execution  and  de- 
livery for  a  long  time  before  the  an- 
cestor's death,  Hemphill  v.  Holford 
(1891)  88  Mich.  293,  60  N.  W.  800; 

—where  the  heirs  who  brought  the 
suit  are  minors  and  sue  by  their 
guardians,  although  ten  years  have 
elapsed  since  the  ancestor's  death. 
Kroenung  v.  Goehri  (1892)  112  Mo. 
641,  20  S.  W.  661.  J.  W.  M. 


CHARLES  HERSEY  NICJHOLS,  Plff .  in  Err., 

▼. 

JAMES  A.  ORB  at  aL,  Doin^:  Business  under  the  Name  of  Orr,  Robinett, 

&  Mason. 

OoloraO*  attprem*  OMcrt— /wly  9,  1917, 

(—  Colo.  — ,  166  Pac.  661.) 

Attorn^  and  eHent  —  agreement  to  share  recovery  —  assignment. 

1.  An  agreement  between  attorney  and  client  that  the  former  shall 
have  a  certain  percentage  of  the  amount  of  the  clidm,  whether  it  be 
obtained  by  suit  «r  compromise,  does  not  constitute  an  assignment  of  an 
interest  in  a  judgment  recovered  which  vdll  prevent  a  c(nnpr<MnUM  by  tibe 
cUeot  pending  appeal. 

[See  note  on  this  fffMttion  hegmning  Mt  page  454.] 
2  A.L.S.— 2». 
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Contract  -r-  to  control  litigation  •^ 
public  policy. 

2.  An  agreement  which  deprives  a 
litigant  of  the  right  to  control  his 
case  before  its  final  determination  is 
void  as  against  public  policy. 
Attorney  and  client  —  lien  for  fees  — 

right  to  compromise  case. 

3.  The  right  of  a  litigant  to  compro- 
mise his  case  is  not  subject  to  the 
statutory  lien  of  his  attorneys  for 
their  fees,  so  as  to  defeat  the  exercise 
of  it. 

Definition  —  lien. 

4.  A  lien  is  a-charge  upon  property, 
which  can  be  conveyed  subject  to  the 
lien. 

Same  —  assignment. 

5.  An  assignment  creates  an  inter- 
est in  property  which  can  be  conveyed 
only  by  the  assignee,  who  is  a  co-own- 
er with  the  assignor  of  the  property. 
Attorney  and  client  —  right  to  settle 

case. 

6.  Until  final  determination  of  the 
litigation,  the  client  may  control  the 
suit  and  settle  the  case,  even  against 
the  wishes  of  his  attorney. 

Same  —  compromise  —  good  faith. 
'7.  A  compromise  by  a  client  of  his 


claim  against  the  wishes  of  his  at- 
torney must  be  in  good  faith  and  with- 
out the  purpose  to  defeat  the  at- 
torney's claim  for  compensation  for 
his  services. 

Contract  —  for  attorneys'  fees  —  con- 
struction. 

8.  A  contract  between  attorney  and 
client  by  which  the  attorney  is  to  have 
a  certain  percentage  of  the  amount  of 
the  claim,  whether  obtained  by  suit  or 
compromise,  does  not  entitle  the  at- 
torney to  recover  from  the  opposite 
party  more  than  the  named  percentage 
of  the  amount  accepted  by  the  client  in 
compromise  of  a  judgment  which  had 
been  recovered  for  a  greater  amount. 
Attorney  and  client  —  collusive  set- 
tlement —  evidence. 

9.  Fraud  and  collusion  in  the  settle- 
ment of  a  cause  of  action  pending  ap- 
peal for  less  than  the  judgment  re- 
covered is  not  shown  by  the  fact  that 
it  was  in  the  absence  of  plaintififs  at- 
torneys, who  were  by  contract  to  re- 
oeive  one  half  of  the  sum  recovered, 
and  who  had  rejected  an  offer  to  com- 
promise, if  the  negotiations  were 
opened  by  their  client,  and  their  share 
of  the  amount  received  was  tendered, 
to  them. 


Ekkor  to  the  District  Court  for  El  Paso  County  to  review  a  judgrment 
in  plaintiffs'  favor  in  an  action  brought  to  recover  one  half  of  the  amount 
of  a  judgment  recovered  by  their  client  from  defendant.  Modified  and 
affirmed. 

The'facts  are  stated  in  the  opinion  of  the  court. 

Mr.  W.  E.  Clark,  for  plaintiff  in     the  defendant  in  that  suit,  and  upon 


error: 

The  lien  of  the  attorney  attaches  to 
the  amount  agreed  upon  in  settlement. 

Curtis  V.  Metropolitan  Street  R.  Co. 
118  Mo.  App.  841,  94  S.  W.  762;  Fisch- 
er-Hansen  v.  Brooklyn  Heights  R. 
Co.  173  N,  Y.  492,  66  N.  E.  395,  13  Am. 
Neg.  Rep.  396;  Schriever  v.  Brooklyn 
Heights  R.  Co.  30  Misc.  147,  61  N.  Y. 
Supp.  644,  890;  Montezuma  Valley 
Irrig.  Dist.  v.  Longenbaugh,  54  Colo. 
391,  131  Pac.  262. 

Messrs.  Orr,  Robinett,  &  Mason  for 
defendants  in  error. 

Teller,  J.,  delivered  the  opinion  of 
the  court: 

The  defendants  in  error  were  at- 
torneys for  one  Katres  in  an  action 
in  which  they  obtained  a  judgment 
against  the  plaintiff  in  error  in  the 
sum  of  $4,250.    They  served  upon 


his  attorney,  notice  of  an  attorneys* 
lien  claim,  including  a  statement 
that  their  services  were  rendered 
under  a  written  contract  by  which 
they  were  to  receive  one  half  of  the 
amount  of  claim  obtained  by  suit 
or  compromise.  The  defendant 
brought  the  case  to  this  court  on  "er- 
ror, and  an  application  was  made  for 
a  supersedeas,  and  a  brief  filed  in 
support  thereof.  In  the  meantime 
there  was  some  correspondence  be- 
tween the  attorneys  in  which  the  at- 
torneys for  the  plaintiff  were  in- 
formed that  the  defendant  would 
pay  $1,500,  and  no  m6re,  to  plaintiff 
in  settlement  of  the  case."  This  offer 
was  rejected  by  the  attorneys.  A 
few  days  after  the  docketing  of  the 
ease  in  this  eourt,  Katies,  the  plain- 


Digitized  by 


Google 


I—  Colo.  — , 

tiff,  appeared  at  the  office  of  the  at- 
torney for  defendant  Nichols,  and 
the  case  was  settled.  Thereupon  a 
release  was  prepared,  which  plain- 
tiff executed,  by  which  he  received 
$25,  the  amoont  of  costs  paid  by 
him,  doctor's  bills  and  hospital  bills 
to  the  amount  of  $250  were  paid, 
and  he  received  in  fuidition  the  sum 
of  $500.-  The  release  further  pro- 
vided that  $750,  one  half  of  the 
agreed  sum  to  be  paid  in  settlement 
of  the  suit,  should  be  paid  to  the 
attorneys  for  plaintiff. 

Defendants  in  error  refused  to  ac- 
cept said  sum.  Later  they  caused 
the  writ  of  error  to  be  dismissed, 
upon  the  ground  that  the  judgment 
had  been  settled.  57  Colo.  471,  140 
Pac  792.  They  then  began  an  ac- 
tion against  Nichols  to  recover  one 
half  of  the  amount  of  said  judgment. 
Judgment  was  entered  in  their  favor 
for  $2,125;  the  court  finding  that 
the  plaintiffs  had,  by  virtue  of  said 
contract  of  employment,  become 
equitable  assignees  of  one  half  of 
the  judgment  as  soon  as  it  was  ren- 
der«l,  and  further,  that  the  act  of 
settlement  by  defendant,  who  had 
knowledge  of  said  contract,  "consti- 
tuted collusion  and  fraud  in  law  on 
thejMtrt  of  defendant  as  against  the 
rights  of  the  plaintiffs  to  a  lien  upon 
said  judgment." 

Error  is  alleged  in  said  findings 
and  judgment.  The  grounds  urged 
for  reversal  are  that,  it  being  still 
uncertain  what  the  result  of  the  liti- 
gation would  be,  Katres  had  the 
right  to  settle  the  case,  whether  or 
not  the  attorneys  consented  to  such 
action ;  that  he  did  so  settle  it ;  and 
that  the  amount  due  to  the  attor- 
neys under  their  contract  with  him 
was  tendered  to  them. 

The  law  favors  the  settlement  of 
-„  ^   ,  ,  litigation,  and  any 

eoBtrai  litisa-  agreement  which 
JXy!""'*  deprives  a  litigant 

of  the  right  to  con- 
trol his  case,  before  it  is  finally  de- 
termined, is  void  as  against  public 
policy.  6  C.  J.  789,  and  cases  cited. 
This  right  is  not  subject  to  the  stat- 
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utoiy  lien  of  attorneys  for  their  fees, 
so  as  to  defeat  the 
exercise  of  it    The  ^iVe^n'^STe^t^, 
most  that  an  attor-  (ee<i— risht  to 
ney  can  claim  is  to  SS^?'""'" 
share   in   the   pro-  "^ 

ceeds  of  the  settlement.  Standidge 
V.  Chicago  R.  Co.  254  111.  524,  40 
L.R.A.(N.S.)  529,  98  N.  E.  968,  Ann. 
Cas.  1913C,  65. 

For  the  defendants  in  error  it  is 
contended  that  their  contract  of  em- 
ployment gave  them  an  equitable  in- 
terest in  the  judgment,  ^s  the  trial 
court  held. 

The  contract  provided  that  tiiey 
should  receive  for  their  services  "50 
per' cent  of  the  amount  of  said  claim, 
whether  the  same  be  obtained  by 
suit  or  compromise."  It  further 
provided  that  they  might  "com- 
promise said  claim  for  such  an 
amount  as  shall  be  satisfactory  to 
both  parties  hereto." 

It  will  be  observed  that  no  at- 
tempt was  made  to  limit  a  settle- 
moit  to  such  an  amount  as-  might 
be  satisfactory  to  the  attorneys.  In 
other  words,  the  attorneys  could  not 
compromise  the  case  without  the 
consent  of  the  cli^,  but  there  was 
no  such  restriction  on  him  in  the  at- 
torneys' favor. 

In  support  of  the  proposition  that 
they  were  equitaUe  assignees  of  a 
portion  of  the  judgment,  defendants 
in  error  cite  several  cases,  only  one 
of  which,  for  reasons  hereinafter  ap- 
pearing, need  be  considered.  That 
one  is  Bell  v.  Lake  County,  26  Colo. 
App.  192,  141  Pac.  861.  That  case 
involved  the  fee  which  the  holder  of 
a  judgment  had  agreed  to  pay  for 
its  collection.  The  judgment  debtor 
had  notice  of  the  contract  by  which 
the  attorney  was  to  have  20  per  cent 
of  the  judgment  for  his  services  in 
collecting  it.  The  judgment  had 
been  affirmed  in  this  court.  The 
parties  were  therefore  dealing  with 
a  specific  fund,  a  liquidated  sum; 
and  a  conti^ct  to  give  a  percentage 
of  it  might,  if  such  were  the  fair  im- 
port of  its  meaning,  properly  be  hdd 
to  constitute  an  equitable  assign- 
ment of  that  percentage.  We  must 
assume  that  the  contract  there  un- 
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der  consideration  was  of  that  char- 
acter; but  the  statement  in  the  opin- 
ion that  a  contract  between  client 
and  attorney  for  payment  out  of  a 
judgment  "recovered  or  to  be  re- 
covered" operates  as  a  binding  equi- 
table assignment  is  too  general  and 
cannot  be  accepted.  It  is  said  in  the 
opinion  that  such  a  contract  creates 
a  lien  upon  the  specific  fund,  which 
contradicts  the  statement  that  it 
amounts  to  an  as- 
signment. A  lien  is 
a  "charge  upon" 
property;  while  an  assignment  cre- 
ates an  "interest  in"  property.  In 
the  one  case,  the  property  can  be 
conveyed  subject  to 
the  lien;  in  the 
other  case,  the  por- 
tion assigned  can  be  conveyed  only 
by  the  assignee,  who  is  a  co-owner 
with  the  assignor. 

Until  there  is  a  final  determina- 
tion of  the  litigation,  the  client  is. 

Attorney  ..d        »»    ^6    have    Seen, 
client— riKhi  t*     able  to  contpol  the 

case.    That  being  so,  his  agreement 

that  the  attorney  shall  have  a  share 

of  the  fruits  of  the 

saB>e--a«ree-        action     cannot     be 

ment  for  share       ,     ,  ,     ,      *<«*»""»'       " 

of  recoTerr—  held  to  amount  to 
Si"!:.""'*"*  "*  an  assignment  of 
such  share.  Thus 
to  hold  is  to  deprive  the  client  of  a 
right  which,  on  grounds  of  public 
policy,  he  is  not  allowed  to  contract 
away.  The  law  gives  a  lien  "on" 
and  not  an  interest  "in"  the  demand 
in  suit,  or  the  judgment  rendered 
therein.  In  Fillmore  v.  Wells,  10 
Colo.  228,  3  Am.  St.  Rep.  567,  15 
Pac.  343,  this  court  said:  "The  at- 
torney's lien,  whether  under  the 
statute  or  at  common  law,  is  equi- 
table in  its  nature.  .  .  .  It  is  not 
property  in  the  thing,  which  gives  a 
right  of  action  at  law.  It  is  a  charge 
upon  the  thing,  which  is  protected  in 
equity." 

■  In  Boston  &  C.  Smelting  Co.  v. 
Pless,  9  Colo.  112,  10  Pac.  652,  this 
court  said :  "The  statutory  lien  is  a 
security  of  the  benefit  of  which  the 
attorney  may  or  may  not  avail  him- 
self." 


This  is  the  holding  in  other  juris- 
dictions. In  Fischer-Hansen  v. 
Brooklyn  Heights  R.  Co.  178  N.  Y. 
492,  66  N.  E.  395,  13  Am.  Neg.  Rep. 
396,  in  discussing  the  Attorneys' 
Lien  Law,  the  court  said:  "But  did 
the  legislature,  in  its  effort  to  pro- 
tect attorneys,  intend  to  sacrifice 
the  client  by  preventing  him  from 
making  an  honest  settlement  of  his 
own  cause  of  action  ?  Did  it  intend 
to  overturn  the  ancient  and  honored 
rule  of  law  that  settlements  are  to 
be  encouraged,  by  giving  the  attor- 
ney power  to  insist  that  the  litiga- 
tion must  continue  until  he  consents 
that  it  should  stop?  Did  it  intend 
to  so  tie  the  hands  of  the  client  that 
he  could  not  settle  his  own  contro- 
versy without  the  permission  of  his 
attorney?  A  cause  of  action  is  not 
the  property  of  the  attorney,  but  of 
the  client.  The  attorney  owns  no 
part  of  it,  for  a  lien  does  not  give  a 
right  to  property,  but  a  charge  up- 
on it.  As  it  is  merely  incidental  and 
for  the  purpose  of  security  only,  it 
would  not  be  reasonable  to  hold  that 
the  legislature  intended  it  should  be 
the  means  of  blocking  an  honest  and 
genuine  adjustment  of  controver- 
sies. We  think  the  lien  is  subject 
to  the  right  of  the  client  to  settle  in 
good  faith,  without  regard  to  the 
wish  of  the  attorney,  and  we  so  Reld 
in  the  Peri  Case,  152  N.  Y.  521,  46 
N.  E.  849,  where  we  declared  that 
'the  existence  of  the  lien  does  not 
permit  the  plaintiff's  attorney  to 
stand  in  the  way  of  a  settlement.* 
The  right  of  the  parties  to  thus  set- 
tle is  absolute,  and  the  settlement 
determines  the  cause  of  action  and 
liquidates  the  claim." 

To  the  same  effect  are  the  follow- 
ing cases :  Re  A.  B.  Baxter  &  Co.  83 
C.  C.  A.  106,  154  Fed.  22;  Sutton  v. 
Chicago  R.  Co.  258  111.  551, 101  N.  E. 
940;  O'Connor  v.  St.  Louis  Transit 
Co.  198  Mo.  641,  115  Am.  St.  Rep. 
495,  97  S.  W.  150,  8  Ann.  Cas.  703, 
— all  of  which  hold  that,  in  making 
settlement,  the  lien  of  the  attorney 
must  be  taken  into  consideration, 
and  his  share  of  the  sum  received  be 
given  him.  In  the  Illinois  case 
above  cited,  the  court  said:     "The 
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Attorneys'  Lien  Act  in  ho  wise  de- 
prives a  plaintiff  of  the  complete 
control  of  hia  action.  In  case  of  a 
settlement  the  only  right  that  an  at- 
torney with  such  a  contract  has  is 
to  insist  that  his  lien  attach  to  the 
amoont  agreed  to  be  paid  his  client 
in  the  settlement." 

Sach  settlement  must,  however, 
1^.^...  be    made    in    good 

faith,  and  without 
purpose   to   defeat 
the  attorney's  claim. 

It  is  urged  that,  because  of  the 
finding  of  fraud  by  the  trial  court, 
the  case  does  not  come  under  the 
authorities  cited.  Counsel  rely  on 
Desaman  v.  Butler  Bros.  118  Minn. 
198, 136  N.  W.  747,  Ann.  Cas.  1913E, 
642,  to  support  the  finding  of  collu- 
sion and  fraud.  In  that  case  the 
plaintiff  had  recovered  a  judgment 
of  13,000,  of  which  the  attorney 
was,  by  contract,  entitled  to  one 
half.  While  an  appeal  from  that 
judgment  was  pending,  the  defend- 
ant, according  to  the  court's  state- 
ment, "sought  out  plaintiff,  and  sent 
him  firom  Duluth  to  an  attorney  at 
Chicago,  and,  unknown  to  both  this 
applicant  and  to  defendant's  attor- 
ney of  record,  settled  by  paying 
plaintiff  $700,  and  obtained  a  stip- 
ulation dismissing  the  appeal  and 
the  case,  without  costs  to  either 
party." 

In  the  case  at  bar  it  is  undisputed 
that  the  plaintiff  came  from  Colora- 
do Springs  to  Denver,  of  his  own 
volition,  went  t6  the  office  of  this  de- 
fendant's attorney,  and  announced 
that  he  wished  to  settle  the  case. 
One  half  of  the  sum  to  be  paid  in 
settlement  was  reserved  for  and 
subsequently  tendered  to  the  attor- 
neys. This  was  in  strict  accord  with 
their  contract,  which  gave  them  one 
half  of  the  amount  of  the  claim, 
"whether  obtained  by  suit  or  com- 
promise." This  language,  consid- 
ered in  the  light  of  the  law  which 
gives  the  client  the  right  to  compro- 
mise the  claim,  affords  no  basis  for 
Pntnet  It  *  claim  of  more 
MtonierB'  tees  than  onc  half  of 
■*•■•*"***""•  such  sum  as  Katres 
saw  fit  to  accept.    The  only  ground 
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for  complaint  is  that  the  settlement 
was  made  in  the  absence  of  the  at- 
torneys for  plaintiff.  Assuming,  as 
we  proporly  may,  that  the  offer  of 
$1,600  in  settlement  was  rejected 
by  defendants  in  error  after  consul- 
tation with  their  client,  it  follows 
that  Katres  knew  that  such  sum, 
and  no  more,  would  be  paid,  and 
that  his  attorneys  would  not  con- 
sent to  its  acceptance.  Coming,  as 
he  did,  to  defendant's  attorney  with- 
out notice  to  his  attorneys,  indi- 
cates that  he  was  willing  to  accept 
the  offer  of  $1,500,  and  he  did  not 
think  best  to  have  his  counsel  pres- 
ent. Defendant's  attorney  also 
knew  that  Eatres's  attorneys  would 
not  approve  the  settlement;  and, 
unless  it  be  held  that  they  had  a 
right  to  be  present  so  as  to  dissuade 
their  client  from  accepting  defend- 
ant's offer,  no  blame  attaches  to 
anyone  for  the  settlement  in  the 
absence  of  the  attorneys. 

The  case  of  Curtis  v.  Metropoli- 
tan Street  R.  Co.  118  Mo.  App.  341, 
94  S.  W.  762,  presents  somewhat 
similar  features.  The  attorneys  had 
perfected,  by  notice,  a  lien  for  one 
half  the  amount  recovered  by  suit 
or  compromise.  A  judgment  was 
obtained  for  $1,000.  While  a  motion 
for  a  new  trial  was  pending,  the 
defendant  paid  the  plaintiff  $200, 
secured  written  direction  for  the 
dismissal  of  the  cause,  and  assumed 
the  discharge  of  the  attorneys'  lien. 
The  court  rejected  the  contention, 
made  also  in  this  case,  that  on  the 
entry  of  judgment  the  attorneys' 
fee  became  liquidated,  and  that  the 
attorney  became  an  equitable  owner 
of  one  half  of  the  judgment.  It 
was  pointed  out  that  such  a  result 
followed  only  when  the  litigation 
had  been  finally  closed,  and  the 
ability  to  collect  the  judgment  in 
full  was  beyond  question.  The  Mis- 
souri statute  provides  that  the  lien 
"cannot  be  affected  by  any  settle- 
ment between  the  parties  before  or 
after  judgment."    The  court  said: 

"In  the  stetute  before  us  we  find 
no  provision  for  the  liquidation  of 
the  amount  of  the  attorneys'  fees 
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by  the  mere  rendition  of  the  jadgr- 
ment  that  does  not  end  the  litiga- 
tion. The  statute  preserves  the  lien, 
but  the  liquidation  of  a  contingent 
fee  does  not  occur  until  the  final 
end  of  litigation,  or  until  the  mak- 
ing of  an  honest  settlement  by  the 
parties.    .    .    . 

"But  it  is  urged  that  the  settle- 
ment was  not  honest,  because  plain- 
tiff's attorneys  were  ignored.  A 
settlement  made  by  the  parties  for 
the  purpose  of  defrauding  the  at- 
torneys out  of  the  whole  or  a  part  of 
their  lien  would  be  brushed  aside 
and  disregarded;  but  the  statute 
does  not,  directly  nor  inferentially, 
abrogate  the  ancient  rule,  universal- 
ly followed,  that  not  only  permits 
but  encourages  parties  litigant  to 
meet  and  adjust  their  differences, 
either  with  or  without  the  presence 
and  aid  of  their  attorneys.  A  party, 
for  various  reasons,  may  prefer  not 
to  have  his  attorney  present  during 
the  compromise  negotiations,  and 
may  even  prefer  not  to  consult  with 
him  about  them.  He  may  think 
that  the  presence  of  an  attorney 
would  have  a  bad  effect  upon  his  ad- 
versary and  thereby  interfere  with 
the  success  of  the  negotiations. 
Many  attorneys  are  far  abler  in  ad- 
vocacy than  in  compromise.  Or  he 
may  fear  that  his  attorney  might 
attempt  to  dissuade  him  from  his 
purpose  to  settle,  and  succeed  in 
turning  him  from  a  course  which  he 
desires  to  pursue. 

"The  relation  of  client  and  attor- 
ney is  analogous  to  that  of  principal 
and  agent;  and,  as  the  cause  of  ac- 
tion is  the  property  of  the  client, 
and  the  right  to  dispose  of  it  is  ex- 
clusively his,  he  must  be  left  free — 
so  long  as  he  acts  within  the  bonds 
of  good  faith — to  exercise  his  own 


Attorney  and 
citrnt— col- 
Imalve  aettl«- 
ment^ 
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judgment  in  the  oomprtmiise  of  hid 
demand  and  in  determining  when 
and  for  what  purpose  he  will  invoke 
the  aid  of  his  attoriMy." 

It  wa»  accordingly  held  that  the 
attorneys  were  entitled  to  recover 
$200  from  the  defendant  in  the  orig- 
inal action.  The  court  found  there 
was  no  fraud  in  the  settlement,  the 
plaintiff  receiving  an  amount  satis- 
factory to  her,  and  the  lien  of  the 
attorney  being  recognized. 

The  case  at  bar  is  very  different 
from  the  Desaman  Case,  in  that  the 
settlement  was  not  initiated  by  the 
defendant;  it  was  made  by  defend- 
ant's attorney  of  record  at  the  in- 
stance of  the  plaintiff,  and  it  recog- 
nized the  lien  of 
plaintiff's  attom^s 
for  one  half  of  the 
amount  paid.  Under 
the  facts  disclosed 
by  the  record,  we  cannot  say  that 
Katres  might  not  in  good  faith  have 
preferred,  as  is  suggested  in  the 
foregoing  quotation,  to  conduct  the 
negotiations  himself  without  the  aid 
of  or  interference  by  his  counsel. 
The  recitals  in  the  release  indicate 
that  he  w&a  dissatisfied  with  the 
contract,  and  that  he  would  not  be 
disposed  to  depend  further  on  his 
attorneys. 

We  cannot  agree  that  the  settle- 
ment was  fraudulent  or  collusive. 
The  conclusions  above  stated  are  in 
accord  with  the  views  expressed  in 
the  case  of  Gooding  v.  Lyon,  —  iColo. 
— ,  166  Pac.  564. 

The  plaintiffs  are  entitled  to. re- 
cover $750 ;  but,  since  that  sum  was 
tendered  them,  they  should  pay  the 
costs  in  both  courts. 

The  judgment  will  be  modified«ac- 
cordingly  and  affirmed. 


ANNOTATION. 


Agreemeat  for  oontmgent  fee  at  assignment  of  interest  in  judgment 


-  Questions  as  to  the  attorney's  lien 
on  the  judgment  are,  of  course,  beyond 
the  scope  of  the  note. 


There  is  little  direct  authority  on 
the  question  under  annotation.  The 
remark  of  the  courts  on  this  point  in 
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the  cases  hereinafter  cited  are  in  many 
cases  incidental,  and  t>srhapB  in  mme 
cases  inadvertent.  In  fact,  though  the 
courts  speak  of  the  "interest"  of  the 
attorney  in  the  judgment,  or  aay 
that  a  contract  for  a  contingent  fee 
amounts  to  an  assignment  of  the  judg* 
ment  when  recovered,  no  case  has  been 
found  other  than  the  reported  case 
(NiCH<HiS  V.  Ont,  ante,  449)  in  whieh 
the  court  squarely  recognizes  and  ap- 
plies the  distinction  made  in  that  case 
between  an  interest  in,  and  a  lien  on, 
the  judgment. 

The  view  taken  in  the  reported  case 
(Nichols  v.  Orr),  that  the  attorney 
has  no  interest  in  the  judgment,  is  sup- 
ported to  some  extent  by  Martinez  v. 
Vivos  (1880)  82  Lau  Ann.  805;  Gillette 
V.  Murphy  (1898)  7  Okla.  91,  54  Pac. 
413;  McRea  v.  Warehime  (1908)  49 
Wash.  194,  94  Pac.  924;  Plummer  v. 
Great  Northern  R.  Co.  (1910)  60 
Wash.  214,  31  L.R.A.(N.S.)  1215,  110 
Pac.  989. 

In  Martinez  v.  Vives  (1880)  82  La. 
Ann.  806,  supra,  the  court,  though 
holding  that  attorneys  recovering  a 
judgment  for  their  clients  under  «n 
agreement  that  they  should  receive  IC 
per  cent  of  the  amount  collected  had 
such  an  interest  in  the  judgment  as 
entitled  them  to  bring  a  suit  to  revive 
it,  distinctly  said  that  the  agreement 
did  not  constitute  a  transfer  of  any 
part  of  the  judgment  itself. 

In  Gillette  v.  Murphy  (1898)  7  Okla. 
91,  54  Pac.  418,  supra,  the  defendant 
agreed  that  his  attorneys  should  have 
the  proceeds'  of  any  judgment  recov- 
ered by  him  on  his  counterclaim  for 
their  services;  he  had  previously  as- 
signed portions  of  the  claims  set  up  as 
a  counterclaim,  and,  in  a  controversy 
between  the  attorneys  and  the  as- 
signees, it  was  contended  that  the 
agreement  with  the  attorneys  gave 
them  the  right  to  any  ju'dgment  re- 
covered; but  the  court  disposed  of  this 
contention  by  holding  that  such  an 
agreement  could  not  give  them  any  in- 
terest in  the  subject-matter  of  the  liti- 
gation. 

In  McRea  ▼.  Warehime  (1908)  49 
Wash.  194,  94  Pac.  924,  suprft,  and 
Plummer  v.  Great  Northern  R.  Co. 
(1910)  60  Wash.  214,  81  L.R.A.(N.S.) 
1215,  110  Fee.  989,  supra,  the  court. 


in  discussing  the  right  of  a  client  to 
compromise  an  action  notwithstanding 
an  agreement  for  a  contingent  fee, 
says  that,  without  an  express  stipula- 
^on  to  that  effect,  an  agreement  for  a 
contingent  fee  will  not  act  as  an  as- 
signment, and  that  no  inturest  in  a 
future  judgment  exists  without  an  as- 
signment. 

In  8  number  of  cases,  hcnvever,  it  is 
held  or  asserted  that  a  contract  for  a 
contingent  fee  amounts  to  an  equita- 
bletassignment  of  the  judgment.  Hawk 
V.  Ament  (1888)  28  lU.  App.  890; 
Weeks  v.  Wayne  Circuit  Judges  (1889) 
73  Mich.  256,  41  N.  W.  269;  Grand 
Rapids  &  I.  R.  Co.  v.  Cheboygan  Cir- 
cuit Judge  (1910)  161  Mich,  181,  187 
Am.  St.  Rep.  495,  126  N.  W.  56;  Drei- 
b&nd  V.  Candler  (1911)  166  Mich.  49, 
131  N.  W.  129;  Schubert  v.  Herzberg 

(1896)  65  Mo.  App.  578;  Bent  v.  Lips- 
comb (1898)  45  W.  Va.  183,  72  Am.  St. 
Rep.  815,  31  S.  E.  907.  And  see  also 
North  Chicago  Street  R.  Co.  v.  Ackley 
(1895)    58  111.  App.  572,  reversed  in 

(1897)  171  111.  100,  44  L.R.A.  177,  49 
N.  E.  222,  which  is  similar  to  those 
just  cited  except  that  the  agreement 
contained  an  assignment  of  an  interest 
in  the  cause  of  action,  and  an  agree- 
ment to  assign  a  similar  interest  in 
any  verdict  or  judgment  which  might 
be  had  or  recovered.  The  effect  of  the 
reversal  of  this  case  is  referred  to  be- 
low. 

In  other  cases,  it  is  said  that  the  at* 
tomeys  become  "equitable  owners"  of 
the  specified  interest  in  the  judgments 
Curtis  V.  Metropolitan  Street  R.  Co. 
(1910)  118  Mo.  App.  341, 94  S.  W.  762; 
Texas  C  R.  Co.  v.  Andrews  (1902)  28 
Tex.  Civ.  App.  477, 67  S,  W.  923  (where 
the  agreement  contained  an  assign- 
ment of  the  specified  interest  in  the 
damages  sustained) ;  C.  W.  Hahl  &  Co. 
v.  Hutcheson  (1917)  -—  Tex.  Civ.  App. 
— ,  196  S.  W.  262. 

In  other  cases  the  court  says  or  in- 
timates that  the  attorney  has  an 
"equitable  interest"  in  the  judgment. 
Coughlin  V.  New  York  G.  &  H.  R.  R.  Co. 
(1877)  71  N.  Y.  448,  27  Am.  Rep.  75; 
Ives  V.  Culton  (1917)  —  Tex.  Civ.  App. 
— ,  197  S.  W.  619. 

And  as  supporting  the  view  that  the 
attorney  has  an  interest  by  way  of 
equitable  assignment  or  otherwise,  see 
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also  Wright  V.  Wright  (1877)  70  N.  Y. 
98;  Patten  v.  Wilson  (1869)  84  Pa. 
299, 

In  Hawk  y.  Ament  (1888)  28  111. 
App.  890,  supra,  the  agreement  was  to 
give  the  attorney  one  half  of  what- 
ever Judgment  might  be  recovered; 
pending  an  appeal,  the  client  assigned 
the  judgment,  and  the  controversy  was 
between  the  attorney  and  the  assignee. 
The  court,  after  saying  that  an  attor- 
ney mighty  by  agreement  with  the  cli- 
ent, acquire  an  equitable  lien  in  ^e 
judgment  or  subject-matter  of  the  liti- 
gation, said  that  the  agreement 
amounted  to  an  equitable  assignment. 
The  assignee  was  held  to  have  had 
notice  of  the  attorney's  rights,  but  it 
was  apparently  held  that  his  rights 
would  have  been  subordinate  to  the 
rights  of  the  attorney,  even  though 
he  had  been  an  innocent  purchaser. 

In  Weeks  v.  Wayne  Circuit  Judges 
(1889)  73  Mich.  256,  41  N.  W.  269, 
supra,  the  agreement  was  that  the  at- 
torneys were  to  be  paid  a  reasonable 
compensation  from  the  proceeds  of  the 
judgment;  after  judgment  the  defend- 
ant settled  with  the  client,  obtained  a 
receipt  in  full,  and  had  tiie  suit  dis- 
missed; the  attorneys  applied  for  a 
mandamus  for  the  vacation  of  the  or- 
der discharging  the  suit,  and  the 
modification  of  the  order  setting  aside 
the  judgment,  so  as  secure  thei^  rights 
and  interests.  The  court  granted  the 
writ  and  held  that  the  plaintiffs  were 
entitled  to  such  relief,  saying:  "The 
arrangement  made  by  relators  with 
Ayres  to  be  reimbursed  for  moneys  ad- 
vanced by  them,  and  for  pay  for  their 
services  in  prosecuting  the  suit  from 
the  proceeds  of  the  judgment  which 
should  be  obtained  in  the  case  oper- 
ated as  an  assignment  of  the  judgment 
to  relators  to  the  extent  of  these 
claims,  and  until  they  had  received 
their  pay  the  plaintiff  could  give  no 
valid  discharge  of  the  judgment. 
...  It  is  true,  courts  as  a  rule  look 
with  favor  upon  a  compromise  and  set- 
tlement made  by  the  parties  to  a  suit 
with  the  consent  of  all  persons  con- 
cerned, to  prevent  the  vexation  and 
expense  of  further  litigation;  but  the 
rule  only  applies  where  the  rights  and 
interests  of  all  the  parties  concerned, 
both  legal  and  equitable,  have  all  been 


respected  and  ia  good  faith  observed. 
Parties  cannot  assume  that  attorneys 
have  no  rights  without  iaquiry." 

In  Grand  Rapids  &  I.  R.  Co.  v.  Che- 
boygan Circuit  Judge  (1910)  161 
Mkh.  181,  187  Am.  St  Rep.  495,  126 
N.  W.  56,  supra,  it  was  agneed  that  the 
attorneys  in  an  action  for  personal  in- 
juries should  have  one  half  of  what- 
ever judgment  or  settlement  they 
should  obtain,  and  that  they  should 
have  a  lien  on  any  judgment  or 
money  that  might  be  obtained;  after 
reversal  of  a  judgment  for  the  client, 
the  defendant  settled  with  the  client, 
and  the  attorneys  sought  to  proceed 
with  the  case  for  the  purpose  of  de- 
termining the  amount  of  their  fee.  In 
holding  that  they  were  entitled  to  do 
so,  the  court  said:  "We  are  of  opin- 
ion that  the  agreement  ...  is, 
upon  its  face,  a  valid  agreement  be- 
tween the  parties,  and,  if  made  in 
good  faith,  constituted  a  lien  of  50  per 
cent  upon  any  judgment  that  might  be 
recovered,  or  upon  any  settlement  that 
might  be  made  of  the  plaintiff's  claim 
in  said  cause,  and  operated  as  an  as- 
signment to  said  attorneys  of  any 
judgment  or  settlement  to  the  extent 
of  their  said  lien,  and  that  the  plain- 
tiff could  give  no  valid  discharge  of 
the  claim  to  the  defendant  therein  to 
the  prejudice  of  the  lien  of  said  at- 
torneys in  said  fund ;  provided  defend- 
ant, relator  here,  had  notice  of  such 
lien.  ...  Of  course  we  recognize 
the  rule  that  in  this  state  there  would 
be  no  lien  before  judgment,  except  by 
special  agreement." 

In  Dreiband  v.  Candler  (1911)  166 
Blich.  49, 131  N.  W.  129,  supra,  the  cli- 
ent agreed  to  pay  the  attorneys  for 
their  services  one  half  of  any  sum  re- 
covered by  suit  or  settlement;  the  case 
was  settled  with  the  client,  and,  in  re- 
sisting the  attorneys'  motion  to  strike 
a  stipulation  for  discontinuance  from 
the  files,  the  defendant  attacked  the 
validity  of  the  agreonent  In  holding 
that  the  mere  advancement  of  costs- 
without  any  understanding  or  agree- 
ment to  do  so,  did  not  invalidate  the 
agreement,  the  court  said  that  the 
theory  upon  which  a  lien  followed  a 
lawful  agreement  between  attorney 
and  client  with  respect  to  compensa- 
tion was  that  the  agreement  amounted 
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to  an  assignment  of  a  portion  of  the 
judgment  sought  to  be  recovered  or 
»pected  as  the  frnit  of  the  litigation. 
In  Sehubert  t.  Harzberg  (1896)  65 
M«i  ^p.  578,  supra,  the  attorneys, 
before  verdict  was  obtained,  took  a 
written  assignment  of  whatever  judg' 
ment  might  be  rendered;  an  execution 
creditor  of  the  client  garnished  the  de- 
fendant, and  the  contest  was  between 
the  attorney  and  the  execution  cred- 
itor. The  garnishment  was  held  su- 
perior to  the  written  assignment,  but 
the  court  held  that  the  attorneys' 
agreement  for  a  contingent  fee  of  40 
per  cent  of  the  judgment  recovered 
made  them  equitable  assignees  of  that 
portion  of  the  judgment,  and  entitled 
to  preference  over  the  execution  cred- 
itor, whose  rights  subsequently  at- 
tached. The  court  said:  "But  there 
is  another  feature  of  this  case  which, 
we  think,  must  deprive  plaintiff  Schu- 
bert of  his  apparent  preference  to  the 
judgment  in  dispute.  When  Botsford 
&  Williams  engaged  to  prosecute  the 
action  of  Herzberg  v.  Spies,  it  was 
agreed  that,  for  their  compensation, 
they  should  have  40  per  cent  of  the 
judgment  which  Herzberg  might  ob- 
tain. Having,  then,  performed  the 
services  and  secured  the  judgment, 
are  they  not  to  be  treated  as  equitable 
assignees  of  that  portion  of  said  judg- 
ment, and  entitled  to  a  preference  over 
this  execution  creditor  whose  rights 
subsequently  attached?  This  claim 
by  the  interpleaders  finds  ample  sup- 
port in  the  authorities.  ...  In  the 
textbook  above  cited.  Judge  Story 
says:  'To  make  an  assignment  valid 
at  taw,  the  thing  which  is  the  subject 
of  it  must  have  actual  or  potential  ex- 
istence at  the  tim^of  the  grant  or 
assignment.  But  courts  of  equity  will 
support  assignments  not  only  of 
choses  in  action,  and  of  contingent  in- 
terests and  expectancies,  but  also  of 
things  which  have  no  present  actual 
or  potential  existence,  but  rest  in  mere 
possibility;  not,  indeed,  as  a  present 
positive  transfer,  operative  in  prse- 
senti,  for  HuA  can  only  be  a  thing  in 
esse,  but  as  a  present  contract,  to 
take  effect  and  attach  as  soon  as  the 
thing  comes  in  esse.'  .  .  .  We  re- 
gard, then,  the  agreement  entered  into 
between    these    attorneys    and    their 


client,  at  the  time  they  undertook  the 
prosecution  of  his  suit,  as  an  equitable 
assignment  of,  or  agreement  to  assign, 
a  40  per  cent  portion  of  the  judgment 
subsequently  obtained  against  Spies. 
As  between  them,  it  was  unquestion- 
ably binding.  And  the  law  is  well 
settled  that  this  plaintiff  (or  execution 
creditor)  stands  in  the  shoes  of  the 
judgment  debtor.  In  other  words, 
Schubert  haf  no  greater  rights  in  the 
judgment  of  Herzberg  v.  Spies  than 
Herzberg  had  when  Spies  was  served 
with  notice  of  garnishment.  And  all 
equitable  rights  which  Botsford  & 
Williams  had  in  the  judgment  to  be 
rendered  against  Spies  were  as  good 
and  enforceable  against  Schubert,  the 
execution  plaintiff,  as  they  were 
against  Herzberg.  Drake,  Attachm. 
§  672." 

In  Bent  v.  Lipscomb  (1898)  45  W. 
Va.  183,  72  Am.  St.  Rep.  815,  81  S.  E. 
907,  supra,  the  client,  by  a  written 
agreement,  authorized  the  attorney  to 
retain  out  of  any  recovery  of  money 
had  by  a  verdict  and  judgment  one- 
fourth  value  of  such  verdict  and  judg- 
ment as  compensation  for  his  services. 
Other  attorneys  associated  with  him 
in  the  action  obtained  an  assignment 
of  the  judgment  recovered,  collected 
it,  and  paid  the  amount,  after  deduct- 
ing their  own  fee,  to  the  client.  The 
attorney  first  mentioned  sued  them 
and  was  held  entitled  to  recover.  The 
court,  besides  saying  that  the  attorney 
had  a  lien  on  the  judgment,  said  that 
the  writing  in  question  was  an  as- 
signment which  did  not  destroy,  but 
confirmed,  the  lien, — evidently  mean- 
ing an  assignment  of  the  judgment 

In  North  Chicago  Street  R.  Co.  v. 
Ackley  (1886)  58  111.  App.  672,  re- 
versed in  (1897)  171  111.  100,  44  L.R.A. 
177,  49  N.  E.  222,  supra,  the  defendant 
settled  with  the  client  before  trial, 
and  the  attorney  sought  to  recover  the 
agreed  percentage  of  the  amount  of 
the  settlement  from  the  defendant. 
The  appellate  court  held  that  the  con- 
tract worked  an  equitable  assignment 
of  an  interest  in  the  judgment,  when 
recovered,  and  that  the  defendant  set- 
tled with  the  client  at  its  own  risk, 
saying:  "Whatever  may  be  the  law 
with  regard  to  the  assignability  of  a 
right  of  action  for  a  personal  injury. 
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concemibg  which  there  are  numerous 
authorities  of  great  weight  on  both 
sides,  there  ought  not  to  be  much  dis- 
pute that  the  assignment  in  this  case 
of  an  interest  in  the  right  of  action, 
which  was  to  be  prosecuted  in  her 
name,  together  with  an  agreement  to 
assign  a  corresponding  interest  in  the 
judgment  which  should  be  recovered 
in  the  future  upon  such  right  of  ac- 
tion, worked  an  equitable  assignment 
of  the  specified  interest  in  that  judg- 
ment the  moment  the  judgment  was 
perfected,  upon  the  principle  that  in 
equity  that  which  is  agreed  to  be  done 
will  be  considered  as  done.  1  Story, 
Eq.  Jur.  §  64g ;  Freeman,  Judgm.  12th 
ed.  §  426.  'An  equitable  assignment  is 
such  an  assignment  as  gives  the  as- 
signee a  title  which,  though  not  cog- 
nizable at  law,  equity  will  recognize 
and  protect;'  and  to  support  such  an 
assignment  there  must  be  an  actual 
appropriation  of  the  fund,  or  of  some 
designated  part,  proportion,  or  per 
cent  of  it.  Story  v.  Hull  (1892)  143 
lU.  506,  32  N.  E.  265.  We  think  there 
was  here  what  was  equivalent,  in 
equity,  to  an  assignment  of  a  definite 
proportion  of  the  judgment  that  was 
recovered,  and  that  if  the  appellant 
had  notice  of  such  assignment,  the 
pasrment  of  the  whole  judgment  to 
Mary  Butler  was  made  at  its  risk." 
The  supreme  court,  however,  reversed 
the  judgment  on  the  ground  that  a 
cause  of  action  for  personal  injuries 
was  not  assignable.  This  reversal, 
though  not  on  the  exact  point  under 
annotation,  .leaves  the  decision  of  the 
appellate  court  of  doubtful  authority. 
In  Curtis  v.  Metropolitan  Street  R. 
Co.  (1910)  118  Mo.  App.  341,  94  S.  W. 
762,  supra,  the  client  agreed  to  pay 
the  attorneys  for  their  services  an 
amount  equal  to  50  per  cent  of  the 
amount  recovered  by  suit  or  compro- 
mise. After  judgment,  but  while  mo- 
tions for  a  new  trial  and  in  arrest  of 
judgment  were  pending,  the  client 
compromised  for  much  less  than  the 
amount  of  the  judgment.  The  statute 
gave  the  attorneys  a  lien  on  the  cause 
of  action,  and  provided  that  it  should 
attach  to  a  judgment  in  the  client's 
favor.  In  a  controversy  over  the 
amount  of  the  attorneys'  lien  under 
the  circumstances,  it  was  contended 


that  when  the  cause  of  action  was 
merged  in  the  judgment,  the  amount 
of  the  fee  became  liquidated,  and  that, 
under  the  contract,  the  attorneys  be- 
came the  equitable  owners  of  one  half 
of  the  judgment;  and  the  court,  while 
overruling  this  contention  because  the 
judgment  had  not  become  final,  inti- 
mated that  this  would  be  true  if  the 
judgment,  at  the  time  of  the  settle- 
ment, was  a  finality. 

In    Texas    C.    R.    Co.    v.    Andrews 
(1902)  28  Tex.  Civ.  App.  477,  67  S.  W. 
923,  supra,  the  client  agreed  to  give 
his  attorneys  40  per  cent  of  all  dam- 
ages recovered  for  personal  injuries  by 
suit  or  compromise,  and  assigned  and 
transferred  to  them  the  40  per  cent  in- 
terest in  all  damages  sustained.     He 
subsequently  settled  with  the  defend- 
ant, and  the  attorneys  having  obtained 
a  verdict,  the  defendant  moved  for  a 
new  trial.    It  was  held  that  the  con- 
tract between  the  attorney  and  client 
was  not  only  an  assignment  of  a  part 
of  the  cause  of  action  declared   on, 
but  also  gave  the  assignees  the  right 
to  prosecute  it  to  judgment  in   the 
name  of  the'  assignor;  that  the   as- 
signees, as  owners  of  so  much  of  the 
cause  of  action,  would  be  entitled  to 
40  per  cent  of  the  judgment  recovered ; 
that  it  was  not  within  the  power  of 
the  client  to  satisfy  or  compromise 
more  than  60  per  cent  of  the  judg- 
ment, the  defendant  knowing  of  the 
contract;  and  that,  to  the  extent   of 
the  remaining  40  per  cent,  the  judg- 
m^it  inured  to  the  benefit  of  the  at- 
torneys, and  this  right  the  defendant 
and  the  client  were  bound  to  respect. 
And  see  also  Bonner  v.  Green  (1894) 
6  Tex.  Civ.  App.  96.  24  S.  W.  835. 
where,  in  holdin^that  an  attorney  to 
whom  an  interest  m  a  cause  of  action 
for  personal  injuries  was  assigned  and 
transferred  in  consideration  of  serv- 
ices in  a  suit  on  such  cause  of  action 
was  not  a  necessary  party,  the  court 
said  that  the  judgment  inured  to  his 
benefit  in  proportion  to  his  interest  in 
the  cause  of  action,  and  that  a  eono- 
promise  without  his  consent  might  not 
be  binding  upon  him.    It  will  be  noted 
that  in  the  two  eases  just  cited  there 
was  an  assignment  in  terms  of  an  in- 
terest in   the   cause   of   action,    and 
there  is  an  intimation  in  American 
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Cotton  Co.  V.  Simmons  (1905)  39  Tex. 
Civ.  App.  189,  87  S.  W.  842,  that  8  con- 
tract for  a  contingent  fee  is  not,  in  it- 
self, such  an  assisrnment;  but  in  C.  W. 
Hah]  &  Co.  V.  Hutcheson,  the  agree- 
ment  was  merely  to  give  the  attorneys 
one  half  of  any  amount  that  might  be 
recovered,  and  it  was  nevertheless 
held  that  it  was  the  intention  to  give 
the  attorneys  one  half  of  the  judg- 
ment, and  that  they  became  the  equit- 
able owners  of  one  half  of  the  judg- 
ment, though  the  agreement  con- 
tained no  words  of  conveyance  of  an 
interest  in  the  cause  of  action.  There 
were  three  plaintiffs  in  the  action,  and 
the  attorneys  were  held  entitled  to  en- 
force their  interest  in  the  judgment  by 
execution,  notwithstanding  a  settle- 
ment by  a  person  who  had  acquired 
the  interests  of  two  of  the  plaintiffs. 

In  Coughlin  v.  New  York  C.  &  H. 
R.  R.  Co.  (1877)  71  N.  Y.  443,  27  Am. 
Rep.  75,  supra,  it  wad  held  that  attor- 
neys taking  a  case  on  a  contingent  fee 
had  no  legal  or  equitable  interest  by 
way  of  assignment  or  lien  on  the  cause 
of  action  which  would  affect  a  settle- 
ment before  judgment,  but  Earl,  J., 
after  saying  that  there  was  not  even 
an  agreement  by  plaintiff  to  assign 
any  portion  of  the  claim  to  his  attor- 
neys, and  that  the  agreement  did  not 
purport  to  give  them  any  present  in- 
terest in  the  cause  of  action,  but  that 
it  was  simply  an  executory  agreement 
that  the  attorney  should  share  in  the 
damages  recovered,  the  cause  of  ac- 
tion remaining  intact  in  the  plaintiff, 
added:  "Still,  the  agreement  to 
divide  the  recovery  in  such  a  case 
would  attach  itself  to  the  judgment 
when  recovered,  and  give  the  attorney 
an  equitable  interest  therein." 

In  Ives  V.  Culton  (1917)  —  Tex.  Civ. 
App.  — ,  197  S.  W.  619,  supra,  attor- 
neys were  employed  to  sue  on  notes 
under  an  agreement  that  they  were 
to  have  the  attorneys'  fees  specified  in 
the  notes,  provided  they  could  collect 
the  full  amount  of  the  notes,  with  in- 
terest and  attorneys'  fees;  after  part 
payment  of  the  judgment,  the  balance 
was  assigned  to  one  of  the  attorneys, 
who  caused  an  execution  sale  of  land 
to  which  a  third  person  had  an  unre- 
corded deed.    The  attorney  had  notice 


of  such  unrecorded  deed,  but,  as  he 
did  not  have  it  in  mind  at  the  time, 
such  notice  was  held  not  imputable  to 
the  client.  Because  of  such  notice  it 
was,  however,  held  that  the  judgment, 
to  the  extent  of  the  attorney's  inter- 
est under  the  contract  with  .the  client, 
was  not  a  lien  on  the  land. 

Where  an  attachment  defendant 
brought  an  action  to  recover  property 
levied  on  under  the  attachment,  on  the 
ground  that  it  was  exempt,  and  agreed 
that  his  attorneys  should  have  what- 
ever costs  might  be  recovered  for  their 
services,  and  subsequently,  after  a 
verdict  in  his  favor,  assigned  the  costs 
to  the  attorneys,  it  was  held  in  Ladd 
v.  Ferguson  (1881)  9  Or.  180,  that  the 
assignment  was  not  subject  to  the  at- 
tachment creditor's  right  to  set  off 
the  judgment  for  costs  against  the 
judgment  recovered  in  the  attachment 
suit. 

And  on  the  question  under  annota- 
tion, see  also  Terney  v.  Wilson  (1883) 
45  N.  J.  L.  282, — a  case  often  cited, 
though  it  does  not  seem  to  have  in- 
volved any  agreement  for  a  contingent 
fee,  but  merely  an  agreement  that  the 
attorney  should  have  a  Hen  on  the 
judgment  for  the  compensation  due 
him. 

As  will  be  noted  from  the  discussion 
of  the  case  -  in  the  reported  case 
(Nichols  v.  Orr,  ante,  449),  the  ques- 
tion under  annotation  was  not  in- 
volved in  Bell  v.  Lake  County  (1914) 
26  Colo.  App.  192,  141  Pac.  861,  as  in 
that  case  the  attorney  was  employed 
to  collect  a  judgment  already  re- 
covered, by  means  of  a  mandamus  pro- 
ceeding, under  an  agreement  that  he 
should  have  a  contingent  fee  equal  to 
20  per  cent  of  the.  judgment;  and, 
while  the  court  of  appeals  says  that  a 
contract  between  attorney  and  client 
for  the  payment  of  the  attorney  out  of 
a  judgment  recovered  or  to  be  recov- 
ered operates  as  a  binding  equitable 
assignment  pro  tanto,  the  supreme 
court  in  the  reported  case  (Nichols 
v.  Obs)  repudiates  this  so  far  as  it  in- 
timates that  such  an  agreement  with 
respect  to  a  judgment  to  be  recov- 
ered gives  the  attemey  an  interest  in 
the  judgment.  A.  McT. 
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PAUL  GOLDEN  et  al. 

V. 

DANIEL  O'CONNELL,  Impleaded,  etc.,  Appt. 

Weat  Virginia  Supreme  Court  of  Appeals  — Han  86,  19 tS. 
(76  W.  Va.  282,  85  S.  E.  538.) 

Trust  —  collection  of  funds  —  default  of  trustee  —  burden  of  loss. 

1.  Funds  collected  for  distribution  by  a  trustee,  pursuant  to  an  agree- 
ment with  lien  creditors  pending  a  suit  by  them,  whereby  he  undertakes, 
with  the  assent  of  the  debtor,  to  sell  real  estate,  and  out  of  the  proceeds 
pay  liens  in  the  order  of  priority  as  theretofore  ascertained  by  a  com- 
missioner authorized  for  the  purpose,  should  be  so  applied  when  and  aa 
collected ;  and  if  not  so  applied  the  ensuing  loss,  if  any,  should  be  charged 
to  the  creditors  injuriously  affected,  and  not  to  the  debtor,  the  trustee  not 
being  his  agent,  but  the  agent  of  the  creditors. 

[See  note  on  this  question  beginning  on  page  463.] 

Same  —  jurisdiction  over  trustee. 

2.  Except  in  so  far  as  necessary  to 
determine  and  apply  the  amounts  in 
the  hands  of  the  trustee  as  so  agreed, 
the  trustee  was  not,  though  subse- 
quently made  a  party  to  the  suit,  sub- 
ject to  the  direction  and  control  of  the 
court  having  jurisdiction  of  the  suit, 
the  agreement  being  one  in  pais,  mere- 
ly by  virtue  of  the  reference  for  the 
ascertainment  of  liens  on  the  debtor's 
real  estate. 


Principal  and  agent  —  collection  by 

agent  —  effect. 

S.  Where  one  appoints  an  agent  to 
act  on  his  behalf  in  the  receipt  and 
disbursement  of  a  fund,  the  transac- 
tion is  complete,  as  to  the  debtor, 
when  the  fund  reaches  the  hands  of 
the  agent;  payment  to  him  being  thr« 
equivalent  of  the  pajrment  to  the  prin  • 
cipal. 


Headnotes  by  Lynch,- J. 


Appeal  by  defendant  O'Connell  from  a  decree  of  the  Circuit  Court  for 
Greenbrier  County  in  plaintiffs'  favor  in  a  suit  to  enforce  a  judgment  lien 
against  defendants'  land.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  R  S.  Turk,  for  appellant: 

No  intelligent  or  proper  sale  can  be 
made  without  a  survey  of  the  lands. 

Hull  v.  Hull,  85  W.  Va.  166,  29  Am. 
St,  Rep.  800,  13  S.  E.  49. 

Messrs.  John  A.  Preston  and  Wil- 
liam Gordon  Mathews  also  for  appel- 
lant. 

Mr.  Andrew  Price,  for  appellees : 

It  is  not  error  to  fail  to  name  the 
place  of  sale. 

Long  V.  Ferine,  41  W.  Va.  814,  23  S. 
E.  611. 

Any  mistake  committed  by  the  of- 
ficers of  the  court  or  gentlemen  of  the 
bar  in  the  entry  of  a  decree  may  be 
corrected  on  motion  at  a  succeeding 
term. 

Man-  V.  Miller,  1  Hen.  &  M.  204. 


A  survey  of  the  lands  before  sale 
was  not  required. 

Barger  v.  Buckland,  28  Gratt.  850. 

Messrs.  L.  M.  McClintic  and  F.  R. 
Hill  also  for  appellees. 

Lynch,  J.,  delivered  the  opinion  of 
the  court: 

After  this  cause  was  remanded  on 
the  former  appeal  (69  W.  Va.  374, 
71  S.  E.  384),  the  commissioner  ap- 
pointed, acting  pursuant  to  the  or- 
der of  reference,  reported,  among 
other  things,  a  fund  of  $4,080.28  in 
the  hands  of  Nelson  as  trustee,  un- 
der the  agreement  between  defend- 
ant and  some  of  his  creditors  where- 
by certain  of  his  lands  were  to  be 
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sold,  and  the  proceeds  applied  to 
the  discharge  of  their  liens.  He 
also  reported,  as  the  first  lien 
against  defendant's  property,  a  debt 
of  $6,164.38  in  favor  of  A.  F.  Math- 
ews, who  joined  in  the  agreement 
mentioned.  The  court  by  its  final 
decree,  providing  for  a  sale  of  de- 
fendant's property  (other  than  that 
80  sold  by  agreement)  to  satisfy  the 
numerous  liens  adjudged  against  it, 
credited  the  trust  fimd  on  the  Math- 
ews debt  as  of  January  12,  1912, 
three  years  or  more  after  its  receipt 
by  the  trustee. 

The  principal  contention  on  the 
present  appeal  is  that  this  was  er- 
ror; that  the  money  so  placed  in  the 
hands  of  Nelson  should  have  been 
credited  as  of  the  date  of  its  receipt 
by  him.  The  agreement  between  de- 
fendant and  his  creditors  was  exe- 
cuted August  4, 1908.  It  authorized 
a  sale  by  defendant  of  certain  lots 
owned  by  him,  and  provided  that 
the  assenting  creditors  did  thereby 
"appoint  and  constitute  W.  E.  Nel- 
son their  true  and  lawful  attorney, 
and  empower  him  to  execute  in  their 
names  and  under  their  seals  a  re- 
lease of  the  lien  to  the  purchaser  of 
any  lot  or  lots  from  the  said  land 
...  .  upon  receipt  from  such  pur- 
chaser of  the  proceeds  of  the  price 
of  said  lot  or  lots,  less  the  expenses 
and  cost  of  sale,  to  be  applied  upon 
the  liens  on  said  land  in  their  order 
and  priority  as  reported  in  the  suit." 

In  view  of  these  express  stipula- 
tions, the  decree  is  manifestly  er- 
roneous. Nelson  became  the  agent 
solely  of  the  creditors,  to  receive  and 
disburse  for  them  the  funds  aris- 
ing from  the  lot  sales.  He  acted  in 
that  capacity  for  them  alone.  They, 
not  defendant,  appointed  him,  and 
conferred  and  defined  his  authority. 
Prior  to  the  trust  agreement  the 
Mathews  debt  had  been  duly  ascer- 
tained by  a  commissioner  as  the  first 
lien  against  defendant's  property. 
There  .was  no  exception  at  any  time 
thereafter  as  to  its  validity.  Its 
amount  was  in  excess  of  the  sum 
afterward  coming  into  Nelson's 
hands.  As  to  these  amounts  there 
is  no  ccmtroversy.    By  the  conclud- 


ing clause  of  the  agreement  the  pro- 
ceeds of  the  lot  sales  were  to  be  "ap- 
plied upon  the  liens  on  said  Land  in 
their  order  and  priority  as  reported 
in  the  suit."  Properly  interpreted, 
this  meant  that  the  fund  derivable 
from  sale  of  the 
land  should  be  ap-  T'^!*-*"!"*    ^ 

,.     ,       „       ,       ,         T,        l»ctloii  ot  fund* 

plied    first    to    the  -**tmuu  ot 
Mathews  debt,  and  b»"<iir^f  io». 
the  surplus,  if  any, 
to    liens    subsequent    in    priority. 
Hence  there  -could  be  no  doubt  or 
dispute  as  to  the  particular  debt  to 
which  such  fund  was  properly  ap- 
plicable.    .  V 

In  the  absence  of  any  fact  con- 
stituting good  cause  for  delay,  and 
none  appears  in  the  record,  it  was 
the  duty  of  Nelson  to  make  appli- 
cation of  the  fund  coming  into  his 
hands  promptly  upon  its  receipt. 
The  court  had  not  assumed  or  exer- 
cised any  control  over  this  money, 
or  over  his  functions  and  duties  as 
prescribed    by   the  ,,„„.-  -- 

instrument  of  his  jvnadiction 
appointment.  Nor  "'•■■  *''"*"• 
did  defendant  have  any  such  con- 
trol. The  assent  of  the  latter  to 
sale  of  lots  particularly  described, 
and  to  the  application  of  the  pro- 
.  ceeds  therefrom  to  liens  specific  and 
certain,  constituted,  in  effect,  a  law- 
ful appropriation,  pro  tanto,  of  his 
property  to  payment  of  such  claims 
in  so  far  as  the  land  so  set  apart 
should  be  sufficient  for  that  purpose. 
Clearly,  he  was  entitled  to  have 
these  entire  proceeds  applied,  upon 
their  receipt  by  Nelson,  to  the  prin- 
cipal and  interest  of  the  Mathews 
debt.  Where  one  appoints  a  person 
as  his  agent  to  receive  a  sum  of 
money  agreed  to  be 
paid  in  satisfaction  J^e""t*J«"ii.*"* 
of  a  claim,  the  set-  1^"?"  !£,. 
tlement  is  complete 
the  moment  the  agent  receives  pay- 
ment. Florida  C.  &  P.  R.  Co.  v. 
Ragan,  104  Ga.  858,  80  S.  E.  745. 
Payment  to  the  authorized  agent  of 
a  creditor  by  the  debtor  is  equivalent 
to  payment  to  the  creditor  himself. 
Bicknell  v.  Buck,  58  Ind.  864.  So,  it 
has  been  held  that  when  money  in- 
tended for  the  payment  of  a  note  has 
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reached  the  hands  of  an  agent  au- 
thorized to  collect  it  the  debt  is  paid. 
Boyd  V.  Pape,  2  Neb.  (Unof.)  859, 
90  N.  W.  646;  Stuart  v.  Stone- 
braker,  63  Neb.  554,  88  N.  W.  653 ; 
Pochin  V.  Knoebel,  63  Neb.  768,  89 
N.  W.  264;  Osborne  v.  Gatewood, 
—  Tex.  Civ.  App.  — ,  74  S.  W.  72. 
I  Sufficient  proof,  however,  is  lack- 
ing for  the  correct  determination 
of  the  time  as  of  which  the  Nelson 
fund  should  be  credited  on  the 
Mathews  debt.  The  present  record 
shows  that  in  June,  1911,  after  the 
decision  of  the  first  appeal,  the  cause 
was  referred  to  S.  N.  Pace  as  com- 
missioner, with  direction  to  ascer- 
tain the  amount,  status,  and  proper 
application  of  the  fund.  But  in  Au- 
gust, 1912,  his  report  theretofore 
made  was,  upon  exception  and  affi- 
davit, rejected  and  excluded  from 
the  record,  because  of  the  prior  rela- 
tionship of  the  commissioner  as 
counsel  for  certain  of  the  creditors. 
It  does  not  appear  what  his  report 
was.  The  same  order  substituted 
as  commissioner  W.  L.  Kershner, 
who  later  reported  the  sum  of  $4,- 
080.28  as  held  by  Nelson,  trustee. 
While  it  does  appear  from  Nelson's 
testimony  before  Kershner  in  Sep- 
tember, 1912,  that  the  sales  of  lots. 
from  which  this  sum  was  derived 
took  place  on  August  6,  7,  and  8, 
1908,  that  Nelson  at  the  time  of  his 
examination  had  disbursed  the  en- 
tire fund,  and  as  a  witness  was  then 
requested,  and  promised,  to  file  be- 
fore the  commissioner  certain  ex- 
hibits, specifically  designated,  show- 
ing an  account  of  his  collections 
and  disbursements,  these  exhibits 
(which,  it  would  seem,  accompanied 
the  Pace  report)  do  not  appear  in 
the  record;  nor  does  the  record  in 
any  wise  show  either  the  date  of 
collection  or  of  disbursement. 

The  decree  is  further  erroneous 
in  the  omission  of  an  adjudication 
of  the  deed  of  trust  debt  of  Daniel 
Reiter,  amounting  to  $2,796.66.  The 
lien  was  reported  as  a  valid  one 
against  defendant's  property,  and 
there  was  no  exception  to  the  com- 
missioner's finding.  Doubtless,  the 
omission  was  due,  as  intimated  in 


argument,  to  inadvertence  of  coun- 
sel in  the  draft  of  the  final  decree. 
The  mistake  should  be  corrected  by 
the  chancellor  when  the  cause  is  re- 
manded to  him  for  further  proceed- 
ings. The  question  raised  as  to 
costs  may  likewise  be  adjusted  at 
that  time  in  accordance  with  the 
equities  then  appearing. 

We  do  not  toad  merit  in  the  other 
assignments.  It  is  not  suggested  in 
what  respect  the  bill  was  Improperly 
amended  by  the  addition  of  further 
parties,  among  whom  were  Nelson, 
trustee,  and  vendees  in  the  lot  sales 
who  were  still  indebted  on  the  notes 
given  by  them  for  deferred  instal- 
ments of  the  purchase  money.  Nor 
was  defendant  prejudiced,  as 
claimed,  by  the  absence  of  direct 
proof  of  the  will  of  A.  F.  Mathews, 
on  whose  debt  the  Nelson  fund  was 
credited.  The  objection  goes'  mere- 
ly to  the-  authority  of  his  executors 
to  receive  payment.  Prior  to  the 
first  appeal  the  court,  on  the  sug- 
gestion of  the  death  of  A.  F.  Math- 
ews, the  creditor,  ordered  a  revival 
and  a  scire  facias  against  his  per- 
sonal representatives.  No  writ  was 
issued.  But  the  court,  by  subse- 
quent order,  reciting  that  his  three 
executors  (naming  them)  had  ap- 
peared and  proved  their  claims  be- 
fore the  commissioner  then  acting, 
directed  that  the  suit  stand  revived 
as  to  tiiem.  On  that  appeal  it  was 
assigned  as  error  that  no  writ  of 
scire  facias  was  required  to  be  is- 
sued; but  this  court  did  not  pass 
upon  that  assignment.  When  the 
case  was  remanded,  the  executors 
were  made  parties  to  the  amended 
bill,  which  alleged  that  they  were 
lien  creditors  of  defendant,  and  thus 
was  cured  the  irregularity,  if  any, 
in  the  revival;  and  no  issue  as  to 
their  representative  authority  was 
ever  thereafter  raised,  either  by 
answer  or  plea,  by  exception  to 
Commissioner  Kershner's  report, 
or  otherwise.  At  no  time  during 
the  protracted  litigation  was  the 
debt  questioned,  either  as  to  amount 
or  validity.  Hence,  we  cannot  dis- 
turb the  decree  on  tills  ground. 
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The  Temaining  question  is  wheth- 
er the  decree  is  erroneoos  in  f  ailinsr 
to  designate  a  place  for  the  sale 
directed  to  be  made  of  defendant's 
properly  to  satisfy  the  liens  against 
it  The  terms  and  mode  of  sale 
were  fixed,  commissioners  therefor 
appointed,  and  newspaper  adver- 
tisement directed.  The  statute  (§  1, 
chap.  132,  Code  [§  4931] )  does  not 
require  that  the  court  shall  fix  the 
place  of  sale.  That  section  provides 
that  the  court  "may  direct  the  sale 
to  be  [made]  for  cash,  or  on  such 
credit  and  terms  as  it  may  deem 
best;  and  it  may  appoint  a  spectal 
commissioner  to  make  such  sale." 


O'CONNELL.  46S 

I.  SS   8.  E.   5SS.) 

The  following  section  provides  that 
"in  the  advertisement  the  commis- 
sioner shall  state  the  time,  terms 
and  place  of  sale."  The  last  pro- 
vision would  seem  to  leave  the  place 
of  sale  to  the  discretion  of  the  com- 
missioner, subject  to  review  thereof 
as  to  the  reasonableness  of  his  re- 
quirement. 

For  the  reasons  assigned,  we  re- 
verse the  decree  of  December  11, 
1912,  and  remand  the  cause,  with 
directions  to  ascertain  the  date  Nel- 
son received  the  funds  in  his  hands, 
and  to  apply  them  as  of  that  date 
to  the  Mathews  lien,  and  to  leorrect 
the  other  errors  hereih  designated. 


ANNOTATION. 

Who  bear*  Ion  of  funds  held  by  third  person,  or  deposited  in  comrt,  awaitSng 

outcome  of  Utigation. 


It  seems  that  where  a  party,  in 
obedience  to  an  order  of  court,  makes 
a  deposit  of  money  in  court,  a  loss 
thereof  must,  as  between  the  parties 
to  the  proceeding,  be  borne  by  him 
who  is  found  to  be  entitled  ultimately 
to  the  fund  in  court.  Thus,  in  Gill  v. 
Barbour  (1885)  80  Ya.  11,  it  appeared 
that  in  a  chancery  action  a  tract  of 
land  was  sold  under  order  of  the  court. 
On  the  death  of  intestate,  the  pur- 
chaser thereof,  a  portion  of  the  pur- 
chase money  was  left  unpaid.  The 
land  was  thereafter  sold  in  chancery 
for  the  payment  of  the  debts  of  de- 
cedent, the  purchaser  thereof  also  be- 
coming, by  assignment,  the  owner  of 
the  other  debts  of  deceased,  except 
the  lien  due  on  the  original  purchase, 
the  amount  of  which  was  thereafter 
&ced  by  the  court's  decree,  and  paid 
into  court  by  the  purchaser  of  the  fee. 
The  fund  was  lost  by  the  failure  of  a 
bank.  Holding  that  the  loss  fell  on 
the  lien  holder,  the  court  said :  "He 
hag  not  only  paid  this  part  of  the  pur- 
chase money,  but  he  has  paid  the  en- 
tire purchase  money,  in  the  manner 
approved  by  the  court.  The  commis- 
sioners were  directed  to  allow  him 
credit  fpr  the  debts  he  had  become  the 
owner  of,  and  to  collect  of  him  the 
bslanee  of  the  purchase  money,  ac- 
curately described  and  determined  by 


a  master's  report  in  the  cause;  and  a 
rule  was  awarded  against  him  to  show 
cause  why  the  land  should  not  be  re- 
sold to  pay  this  particular  sum  of 
money,  and  a  decree  was  entered  di- 
recting him  to  pay  this  sum,  the  bal- 
ance of  the  purchase  money,  within 
sixty  days.  This  sum  was  not  only 
the  purchase  money,  but  all  the  pur- 
chase money  with  which"  the  court 
could  charge  him  or  decree  against 
him.  He  came  into  court,  and  paid 
the  purchase  money  into  court,  and 
the  court  took  charge  of  it  and  held 
it,  for  reasons  which  were  doubtless 
deemed  judicious,  and  dispensed  a 
part  of  it,  and  proceeded  to  collect  .the 
residue,  when  the  bank  failed.  The 
money  was  in  the  hands  of  the  court, 
in  effect,  .  .  .  and  the  decree  of 
the  circuit  court,  being  in  effect  to 
require  this  purchaser  to  insure  the 
money  in  the  hands  of  the  court,  into 
which  he  has  been  compelled  by  its 
*  process  to  pay  it,  is  erroneous,  and 
should  be  reversed  and  annulled." 

In  Elkin  v.  Elkin  (1899)  29  Misc. 
513,  61  N.  Y.  Supp.  947,  an  application 
was  made  for  an  order  requiring  the 
payment  to  the  petitioner,  by  the  city 
chamberlain,  of  a  sum  deposited  in 
this  action  to  the  credit  of  petitioner, 
which  sum,  together  with  sums  from 
other  funds,  had  been  united  in  a  loan. 
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on  a  single  mortsrage,  afterwards  fore- 
closed, and  the  property  bid  in  by  the 
present  chamberlain's  predecessors, 
and  it  appeared  that  loss  was  likely 
to  ensue.  The  motion  was  denied 
on  the  ground  that  to  permit  a  pres- 
ent withdrawal  of  one  fund  before  the 
loss  should  be  determined  might  prove 
inequitable  as  to  funds  not  so  with- 
drawn, as  "an  equitable  and  beneficial 
distribution  of  this  loss"  would  re- 
quire that  it  should  "fall  pro  rata 
upon  all  of  the  funds  going  to  make  up 
the  aggregate  investment." 

A  deposit  in  court  by  the  consent  of 
all  parties,  to  await  the  outcome  of 
litigation,  has. been  said  to  be  held  at 
the  risk  of  all.  Mansfield  v.  First  Nat. 
Bank  (1893)  6  Wash.  603,  34  Pac.  143, 
wherein  it  was  held  that  where  the 
proceeds  arising  from  a  sale  of  prop- 
erty, for  the  recovery  of  the  posses- 
sion of  which  the  action  was  original- 
ly brought,  have  been  allowed  to  re- 
main in  the  hands  of  an  ofl[icer  of  the 
court  by  consent  of  all  parties  to  the 
action,  the  risk  incident  to  such  hold- 
ing, from  the  time  of  the  deposit  with 
the  court,  is  the  risk  of  all,  and 
neither  of  them  could  thereafter  be 
held  responsible  for  its  safe-keeping 
as  against  the  other. 

In  the  reported  case  (Golden  v. 
O'CONNELL,  ante,  460),  it  is  held  that 
an  agreement  between  the  plaintiffs  in 
a  creditors'  suit,  and  the  defendant 
debtor,  providing  for  the  sale  of  cer- 
tain property  by  defendant,  and  the 
application  of  the  proceeds  by  a 
trustee  named  by  the  creditors,  con- 
stitute the  trustee  the  agent  of  the 
creditors,  who  must  bear  any  loss 
arising  out  of  the  handling  of  fund. 

But  the  loss  of  money  negligently 
deposited  by  a  party  to  an  action, 
without  an  order  of  the  court,  or  any 
subsequent  recognition  of  it  as  a  fund 
in  court,  must  be  borne  by  the  party 
making  the  deposit.  Hammer  v.  Kauf- 
man (1865)  39  III.  87.  In  that  case 
the  complainant,  in  an  action  to  re- 
deem, deposited  a  sum  of  money  with 
the  clerk  of  the  court,  presumably  for 
the  purpose  of  a  tender,  but  without 
any  order  of  the  court,  or  any  form  of 
recognition  by  the  court  or  the  defend- 


ants that  the  sum  deposited  was  a 
fund  in  court;  nor  was  any  reference 
made  to  the  deposit  in  the  decree  ren- 
dered, and  the  deposit  was  subse- 
quently withdravm.  On  a  motion  to 
i«in8tate  the  case,  and  for  a  rule  re- 
quiring the  clerk  to  pay  over  to  the 
defendants  the  amount  of  tender,  the 
court  said:  "As  this  money  failed  to 
become  a  fund,  in  court,  had  the  clerk 
by  any  means  lost  it,  complainant 
would  have  been  compelled  to  sustain 
the  loss,  and  not  the  defendants." 

In  De  Peyster  v.  Glarkson  (1828)  2 
Wend.  (N.  Y.)  78.  on  the  taking  of  an 
account  of  a  defendant  executor  by  a 
master  in  chancery  a  balance  was  re- 
ported in  favor  of  the  complainants, 
to  which  report  the  complainants  ex- 
cepted, but  the  defendant  acquiesced, 
and  before  the  exceptions  were  heard, 
the  complainants  asked  for  an  order 
that  the  sum  so  reported  should  be 
paid  over  to  them  or  brought  into 
court,  without  prejudice  to  their  ex- 
ceptions. "The  order  was  granted 
that  the  sum  reported,  with  the  inter- 
est thereof,  be  brought  into  court,  and 
invested  to  the  credit  of  the  cause. 
The  money  was  brought  in  and  in- 
vested in  the  public  funds,  and  by  a 
subsequent  order,  oh  the  application 
of  the  complainants,  the  defendant 
was  directed  to  pay  to  the  complain- 
ants the  amount  thus  brought  into 
court,  or,  in  default  thereof,  the  as- 
sistant register  was  required  to  sell 
the  stocks  in  which  the  same  had  been 
invested,  and  to  pay  the  amount  re- 
ported to  the  complainants.  The  de- 
fendant paid  the  amount  deposited  to 
the  complainants,  and  presented  his 
petition  to  the  chancellor,  stating  that 
the  stock  in  which  the  money  deposited 
had  been  invested  had  been  sold  by 
the  assistant  register  at  a  loss  of 
$1,180.76,  and  praying  that  so  much 
might  be  paid  into  court  by  the  c<Mn- 
plainants,  to  abide  the  further  order 
of  the  court.  The  petition  waa  op- 
posed by  the  complainants,  on  the 
ground  that  they  were  desirous 
to  receive  the  money,  instead  of  hav- 
ing the  same  paid  into  court; 
but  that  the  defendant  refuseif  to  pay 
it  to  them,  unless  they  received  the: 
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same  in  full  satisfaction,  and  aban- 
doned their  exceptions;  and  that  they 
advised  the  investment  of  the  funds  in 
stock  of  a  particular  kind,  which,  if 
complied  with,  would  have  yielded  a 
profit,  instead  of  producing  a  loss,  but 
that  the  defendant  refused  to  consent 
to  any  arrangement."  In  holding  the 
executor  responsible  for  loss  in  the 
sale  of  the  stock,  the  court  said: 
"The  amount  paid  into  court  by  the 
appellant,  under  the  order  of  the  7th 
of  June,  1824,  was  paid  to  the  credit 
of  the  cause  generally,  and  not  in  ex- 
tinguishment or  satisfaction  of  so 
much  of  the  complainants'  demand ;  it 
was  strictly  a  deposit,  not  a  payment, 
invested  by  order  of  the  court,  and  re- 
tained under  its  control,  to  abide  such 
disposition  as  the  final  merits  of  the 
cause  should  show  to   be  just  and 


equitable.  The  investment  of  it  was 
the  act  of  the  court,  not  of  the  com- 
plainants; and  the  collateral  evidence 
shows  that  the  complainants  were 
willing  to  receive  it  as  a  pajnnent,  to 
which  the  defendant  objected,  unless 
it  was  received  as  a  payment  in  full, 
and  the  suit  discharged.  It  also  ap- 
pears that  the  suggestions  of  the  com- 
plainants as  to  the  best  mode  of  in- 
vesting the  stock  were  not  attended 
to  by  the  defendant;  and  that  if  the 
proposition  had  been  conceded  to  no 
loss  would  have  been  sustained.  If 
the  investment  had  proved  advanta- 
geous, the  defendant  would  certainly 
have  reaped  the  profit  of  it;  and  I  per- 
ceive no  principle  of  equity  upon 
which  he  can  be  relieved  from  the  loss, 
if  any  loss  has  been  sustained." 

H.  D.  M. 


BOARD  OF  TRUSTEES  OF  LAWRENCE  UNIVERSITY,  Appt, 

V. 

OUTAGAMIE  COUNTY,  Respt. 

Wieconsin  Sti^rdme  Court— June  4,  1912, 
(150  Wis.  244,  186  N.  W.  619.) 

ttx  —  qiedal  exemption  to  university  —  constitutionality. 

1.  A  special  exemption  from  taxation  of  all  real  estate  owned  by  a 
certain  university  is  in  conflict  with  a  conatitutional  provision  requiring 
unjformily  of  taxation,  if,  by  general  laws,  real  estate  of  such  institu- 
tions to  a  certain  amount  is  exempt  when  reserved  for  grounds  of  the 
institution. 

[See  note  on  this  question  beginning  on  page  471.] 


Same  —  \iUsmy  at  scientific  school, 

2.  An  incorporated  school  is  a 
iciwtific  or  a  literary  association 
within  the  meaning  of  a  statute  ex- 
empting from  taxation  all  personal 
property  owned  by  any  religious, 
scientific,  literary,  or  benevolent  as- 
sociation, and  real  estate  to  a  certain 
amount  necessary  for  the  location 
and  convenience  of  buildings. 
Constitutional  law  —  when  law  un- 

ccmstitutional. 

3.  A  law  ought  not  to  be  declared 
unconstitutional  unless  its  repug- 
nancy to  the  Constitution  is  clear  and 
beyond  reasonable  doubt,  and  the 
court  should  be  able  to  point  out  l^e 
particular  part  of  the  Constitution 
which  is  violated. 

2  A.L.R.— 30. 


Tax  —  power  to  exempt  from  tax- 
ation. 

4.  Unless  restrained  by  constitu- 
tional provisions  the  legislature  has 
full  power  to  exempt  any  person  or 
corporation  or  class  of  property  from 
taxation,  according  to  its  views  of 
public  policy  or  expediency. 

Same  —  exemption   —  violation  of 
constitutional  requirement. 

5.  The  constitutional  requirement 
that  the  rule  of  taxation  shall  be 
uniform  is  violated  where  the  exemp- 
tion is  arbitrary,  and  other  persons  of 
the  same  class  owning  property  of  the 
same  general  description  are  awarded 
exemptions  of  a  larger  amount. 

Same  —  arbitrary  exemptions. 

6.  The  rule  of  uniformity  in  tax- 
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ation  required  by  the  Constitution 
does  not  relate  alone  to  the  rate  or 
percentage  of  taxation,  and  may  be  as 
effectually  abrogated  by  arbitrary  ex- 
emptions from  taxation  as  by  ar- 
bitrary impositions  of  unequal 
amounts.     • 

Constitutional  law  —  practical  con- 
struction —  effect. 
7.  Uninterrupted  practice  of  the 
government,  prevailing  through  a 
long  series  of  years  with  the  acquies- 
cence of  all  departments,  settles  a 
constitutional    interpretation    in    ac- 


cordance   with    such    long-continaed 
practice. 

Same  —  failure  of  Judiciary  to  ac- 
quiesce —  effect. 

8.  Failure  of  the  judicial  depart- 
ment to  acquiesce  destroys  the  effect 
of  an  alleged  practical  construction 
of  a  constitutional  provision. 
Statute  —  practical  construction  — 

when  aiqilicable. 

9.  To  apply  the  doctrine  of  prac- 
tical construction  to  a  statute,  the 
statutes  so  construed  must  be  doubt- 
ful, ambiguous,  or  uncertain. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Outagamie 
Counly  disallowing  its  claim  filed  for  the  reooyery  of  taxes  paid  by  it 
under  protest.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.   Nash  &  Nash,  for  appel-' 
lant: 

Unless  restrained  by  constitution- 
al provisions,  the  legislature  of  a 
state  has  full  power  to  exempt  any 
persons  or  corporations  or  classes  of 
property  from  taxation,  according  to 
its  views  of  public  policy  or  expedi- 
ency. 

Cooley,  Const.  Lim.  8d  ed.  127;  87 
Cyc.  885;  State  ex  rel.  Atty.  Gen,  v. 
Winnebago  Lake  &  F.  River  PI.  Road 
Co.  11  Wis.  35;  Wisconsin  C.  R.  Co.  v. 
Taylor  County,  52  Wis.  37,  8  N.  W. 
833 ;  Jefferson  Branch  Bank  t.  Skelly, 
1  Black,  436,  17  L.  ed.  173;  Nobles 
County  v.  Hamline  University,  46 
Minn.  316,  48  N.  W.  1119;  Hogg  v. 
Mackay,  23  Or.  339,  19  L.R.A.  77,  37 
Am.  St.  Rep.  682,  31  Pac.  779;  Chicago 
Theological  Seminary  v.  Illinois,  188 
U,  S.  662,  47  L.  ed.  641,  23  Sup.  Ct. 
Rep.  386;  Northwestern  University  v. 
Illinois,  99  U.  S.  309,  26  L.  ed.  387; 
Home  of  the  Friendless  v.  Rouse,  8 
Wall.  430,  19  L.  ed.  495;  New  Jersey 
V.  Wilson,  7  Cranch,  164,  3  L.  ed.  308; 
Mi  not  V.  Philadelphia,  W.  &  B.  R.  Co. 
18  Wall.  206,  21  L.  ed.  888;  St.  Anna's 
Asylum  v.  New  Orleans,  105  U.  S.  362, 
26  L.  ed.  1128;  Pratt  Institute  v.  New 
York,  183  N.  Y.  151,  75  N.  E.  1119,  5 
Ann.  Cas.  198;  Brown  University  v. 
Granger,  19  R.  I.  704,  36  L.R.A.  847, 
36  Atl.  720;  Stahl  t.  Kansas  Educa- 
tional Asso.  54  Kan.  542,  38  Pac.  796; 
New  Haven  v.  Sheffield  Scientific 
School,  59  Conn.  163,  22  Atl.  156. 

Messrs.  Francis  J.  Rooney  and  H. 
C.  Sloan,  for  respondent: 

Section  1  of  article  1  of  the  Consti- 
tution of  Wisconsin  requires  all  law 


to  be  free  from  arbitrary  discrimina- 
tion for  or  against  any  person  or 
class  of  persons,  not  distinguishable 
from  others,  in  respects  germane  to 
taxation. 

Nunnemacher  v.  State,  129  Wis. 
190,  9  L.R.A.(N.S.)  121,  108  N.  W. 
627,  9  Ann.  Cas.  711;  State  ex  rel. 
Kellogg  v.  Currens,  111  Wis.  431,  56 
L.R.A.  262,  87  N.  W.  561;  Black  v. 
State,  113  Wis.  205,  90  Am.  St.  Rep. 
868,  89  N.  W.  522;  State  ex  rel.  Zill- 
mer  v.  Krentzberg,  114  Wis.  530,  58 
L.R.A.  748,  91  Am.  St.  Rep.  934,  90  N. 
W.  1098;  State  v.  Whitcom,  122  Wis. 
110,  99  N.  W.  468. 

The  requirements  of  the  uniformitj' 
rule  have  repeatedly  been  held  to  per- 
mit classiiication  of  subjects  of  tax- 
ation, provided  uniformity  in  the 
class  is  maintained. 

Milwaukee  &  M.  R.  Co.  v.  Wau- 
kesha County,  9  Wis.  431,  note;  Wis- 
consin C.  R.  Co.  V.  Taylor  County,  52 
Wis.  37,  8  N.  W.  833;  Kingaley  v.  Mer- 
rill, 122  Wis.  185,  67  L.RJL  200,  99  N. 
W.  1044,  2  Ann.  Cas.  748;  Black  v. 
State,  113  Wis.  205,  90  Am.  St.  Rep. 
858,  89  N.  W.  522. 

Timlin,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  is  an  educational 
corporation  created  by  the  territo- 
rial legislature  of  Wisconsin  in  the 
year  1847.  By  chapter.  116,  Laws 
of  Wisconsin  for  1901,  the  plaintiff's 
charter  was  amended  in  several  re- 
spects, and  by  §  8  of  this  act  its 
board  of  trustees  was  authorized 
to  "hold  free  of  taxation  any  lands 
or  other  property  acquired  by  dona- 
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tion,  bequest,  or  purchase  and  held 
expressly  for  edacational  purposes 
and  for  the  endowment  of  the  in- 
stitution." At  the  time  of  the  enact- 
ment of  the  statute  last  mentioned, 
there  existed  and  was  in  force  in 
this  state  §  1088,  Stat.  1898,  which 
related  to  property  exempt  from 
taxation,  and  among  other  things 
provided  the  following:  "Personal 
properly  owned  by  any  religious, 
scientific,  literary  or  benevolent 
association,  and  the  real  property, 
if  not  leased  or  not  otherwise  used 
for  pecuniary  profit,  necessary  for 
the  location  and  convenience  of  the 
buildings  of  such  association  and 
embracing  the  same,  not  exceeding 
ten  acres;  and  the  lands  reserved 
for  grounds  of  a  chartered  college 
or  university,  not  exceeding  forty 
acres."  An  incorporated  school  is  a 
"scientific"  or  a 
"literary"  associa- 
tion within  the 
meaning  of  this  statute.  St.  John's 
Military  Academy  v.  Edwards,  143 
Wis.  551,  139  Am.  St.  Rep.  U2S, 
128  N.  W.  118. 

Notwithstanding  the  exemption 
provided  by  said  chapter  116,  and 
claiming  that  that  part  of  the  stat- 
ute was  unconstitutional,  the  tax- 
ing officers  in  1908  assessed  certain 
city  real  estate  of  the  plaintiff 
for  general  taxes.  The  plain- 
tiff paid  these  taxes  under  protest 
and  brought  this  action  in  the  regu- 
lar way  by  appeal  from  the  county 
board  of  supervisors  to  recover  the 
sum  80  paid.  The  controlling  ques- 
tion in  the  case  is  whether  or  not 
that  part  of  the  Act  of  1901  above 
quoted  is  valid  and  constitutional. 
It  is  conceded  that  a  law  ought 
not  to  be  declared  unconstitutional 
unless  its  repugnance  to  the  Con- 
stitution is  clear 
and  beyond  rea- 
sonable doubt,  and 
the  court  should  be 
able  to  point  out  the  particular  part 
of  the  Constitution  which  is  vio- 
lated. 

It  is  further  conceded  that,  un- 
less  restrained    by    constitutional 
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provisions,  the  state  legislature  has 
full  power  to  ex- 
empt any  person 
pr  corporation  or 
class  of  property  from  taxation,  ac- 
cording to  its  views  of  public  policy 
or  expediency.  Cooley,  Const.  Lim. 
3d  ed.  127;  Wisconsin  C.  R.  Co.  v. 
Taylor  County,  52  Wis.  37,  8  N.  W. 
833. 

Section  1  of  article  8  of  the  state 
Constitution  reads:  "The  rule  of 
taxation  shall  be  uniform  and  taxes 
shall  be  levied  upon  such  property 
as  the  legislature  shall  prescribe." 
This  section  has  been  the  subject  of 
much  litigation  and  much  discussion 
in  this  court.  In  Black  v.  State,'  113 
Wis.  205,  90  Am.  St.  Rep.  853,  89 
N.  W.  522,  this  court  was  confronted 
vnth  a  statute  which  imposed  an  in- 
heritance tax  upon  estates  of  the 
value  of  $10,000  or  upwards.  Es- 
tates below  this  value  were  exonpt. 
A  fair  summary  of  one  of  the  points 
decided  in  that  case  may  be  found 
in  the  third  paragraph  of  iiie  sylla- 
bus, as  follows:  "Under  §  1,  art.  8, 
Const.,  providing  that  the  rule  of 
taxation  shall  be  uniform,  and  un- 
der the  equality  in  the  protection  of 
the  laws  guaranteed  by  §  1,  art.  1, 
Const.,  and  amendment  14  to  the 
Federal  Constitution,  a  classifica- 
tion of  persons  or  property  liable  to 
or  exempt  from  taxation  does  not 
violate  the  required  rule  of  uni- 
formity and  equality,  provided  such 
classification  be  founded  on  real  dif- 
ferences, affording  rational  grounds 
of  distinction,  and  the  exemption  be  - 
reasonable  in  amount."  The  deci- 
sion, it  will  be  observed,  does  not  put 
the  invalidity  of  the  statute  solely 
or  squarely  upon  its  conflict  with 
§  1,  art.  8,  Const.,  but  recognizes 
such  conflict  and  finds  the  statute 
avoided  by  this  and  other  constitu- 
tional provisions. 

In  Battles  v.  Doll,  113  Wis.  357, 
89  N.  W.  187,  a  statute  exempting 
villages  from  certain  taxes  was  be- 
fore this  court  for  construction,  and 
the  court  said,  among  other  things : 
"This  exemption  has  a  just  and 
equitable  basis  to  rest  upon,  and  will 
be  sustained,   unless  the  class  of 
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cities  and  villaeres  to  which  it  is 
made  to  apply  is  sach  as  cannot  be 
justified  under  a  proper  construc- 
tion of  the  Constitution.  From  the 
very  nature  of  things,  any  classifi- 
cation made  must,  to  a  greater  or 
less  extent,  be  arbitrary.  The 
grounds  upon  which  such  classifica- 
tion must  rest  were  stated  in  John- 
son V.  Milwaukee,  88  Wis.  383,  60 
N.  W.  270,  and  reaffirmed  in  Boyd  v. 
Milwaukee,  92  Wis.  456,  66  N.  W. 
603,  and  Adams  v.  Beloit,  105  Wis. 
363,  47  luRJi..  441,  81  N.  W.  869. 
We  need  not  repeat  what  was  said 
in  those  cases.  The  general  doctrine 
is  that  the  classification  must  be 
appropriate,  and  not  artificial." 
These  and  other  observations  in  that 
opinion  plainly  indicate  that  this 
court  was  then  of  the  opinion  that 
classification  was  essential  to  the 
validity  of  exemptions  under  some 
circumstances. 

In  State  v.  Whitcom,  122  Wis. 
110,  99  N.  W.  468,  it  was  decided 
that  exemptions  from  the  provisions 
of  a  law  requiring  peddlers  to  ob- 
tain a  tax  license  must  be  based  on 
some  legitimate  classification,  ger- 
mane to  the  purpose  of  the  law,  or 
else  the  law  is  invalid.  This  be- 
cause it  denied  the  equal  protection 
of  the  laws.  Whether  it  was  in- 
valid under  §  1,  art.  8,  was  mooted 
but  not  decided.  Legal  classifica- 
tion was  held  to  be  a  requisite,  but 
the  statute  failed  because  of  its  con- 
flict with  other  provisions  of  the 
Constitution.  It  is  said,  however, 
that  the  question  whether  or  not 
such  unclassified  and  arbitrary  ex- 
emptions conflicted  with  §  1  of  arti- 
cle 8  of  the  state  Constitution  was 
one  not  yet  authoritatively  decided. 

In  Chicago  &  N.  W.  R.  Co.  v. 
State,  128  Wis.  642,  643,  108  N.  W. 
581,  the  court  said:  "Under  our 
Constitution,  it  must  be  remembered 
there  is  the  amplest  power  on  the 
part  of  the  legislature  to  exempt  an 
entire  class  of  property  from  taxa- 
tion, and  to  make  such  class  very 
narrow,  even  excluding  from  the 
benefits  accorded  to  the  members 
thereof  those  owning  property  of 
the  same  general  class,  so  long  as 


the  character  of  that  owned  by  those 
of  the  subclass  is  so  far  different 
from  that  owned  by  others,  as,  with- 
in the  boundaries  of  reason  at  least, 
to  suggest  necessity  or  propriefy, 
having  regard  to  the  public  good 
and  the  constitutional  object  to  be 
attained,  and  limitations  in  respect 
thereto,  of  substantially  different 
legislative  treatment.  Few  cases 
that  can  be  found  have  gone  further 
on  that  line  than  Wisconsin  C.  R. 
Co.  v.  Taylor  County,  52  Wis.  37, 
8  N.  W.  833.  There,  as  we  have 
seen,  a  very  small  subclass  of  real 
estate — a  class  so  small  as  to  be  con- 
fined to  one  owner — was  deemed 
sufficiently  different  from  realty 
generally  to  warrant  the  legislature 
in  exempting  it  from  taxation.  It 
is  not  likely,  as  we  have  before  in- 
dicated, that  this  court  will  soon  go 
further  on  that  line  than  it  did  in 
that  case."  Here  we  have,  I  think, 
an  express  and  authoritative  recog- 
nition of  the  necessity  for  classifica- 
tion in  making  exemptions. 

In  State  ex  rel.  Sanderson  v. 
MaMi,  76  Wis.  469,  45  N.  W.  526, 
46  N.  W.  51,  we  find  Mr.  Justice 
Cassoday,  who  wrote  the  majority 
opinion  in  Wisconsin  C.  R.  Co.  v. 
Taylor  County,  supra,  earnestly,  al- 
most vigorously,  protesting  against 
any  interpretation  of  the  opinion  in 
the  last-mentioned  case  which  would 
authorize  exemption  except  upon 
some  principle  of  classification,  or 
which  would  authorize  arbitrary 
exemptions.  This,  as  we  understand 
it,  expressly  recognizes  that  classi- 
fication is  necessary,  although  the 
classification  is  a  very  liberal  one. 

When  we  are  presented  with  a 
case  in  which  the  exemption  is  arbi- 
trary and  in  which  other  persons 
of  the  same  class,  owning  property 
of  the  same  general 
description,  are  |;SS7«o— 
awarded        exemp-  ▼ioi«tion  *f 

tionS      of      a      lesser    ?««aireiBent. 

amount,  the  sit- 
uation is  one  in  which  the  rule  of 
uniformity  is  violated.  It  is  im- 
possible under  the  most  liberal  rule 
of  classification  to  sustain  it  as  a 
classification,  because  the  class  is 
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alreaily  made,  and  the  situation  is 
one  in  which  a  different  amount  of 
exemptions  ia  allowed  to  one  person 
of  the  class  than  to  others  of  the 
same  class.    For  example,  in  §  1038, 
subd.  11,  there  is  an  exemption  from 
taxation  of  wearing  apparel,  family 
portraits,    etc.,    not    exceeding    in 
value  $200,  and  kitchen  and  other 
household  furniture  not  exceeding 
in  value  $200.    Here  the  class  is  de- 
termined by  description  of  the  prop- 
erty exempted.     The-  rule  of  uni- 
formity would  be  destroyed  by  an 
additional    provision    that    certain ' 
persons  of  the  same  class  should 
have  $800  exemptions  of  this  class 
of  property.     Sb,  where  the  class 
consists  of  the  property  of  certain 
described  persons  as  religiqus,  scien- 
tific, literary,  or  benevolent  associa- 
tions, except  one  or  more,  naming 
them.     The  legislature  had,  by  § 
1038,  for  the  purpose  of  providing 
exemptions,  created  a  class  consist- 
ing of  chartered  colleges  or  universi- 
ties, and  prescribed  tixe  exemptions 
for  that  class.    Aside  from  the  Act 
of  1901,  the  plaintiff  is  entitled  to 
all  the  exemptions   of   that   class 
found  in  §  1038.    Plaintiff  unques- 
tionably belongs  to  the  class  entitled 
to  these  exemptions.    There  is,  as 
we  view  it,  by  the  Act  of  1901,  con- 
ferred upon  the  plaintiff  arbitrarily, 
and  not  as  a  class,  an  additionat  ex- 
emption from  taxation  based  on  no 
distinctive  feature  of  the  person  re- 
ceiving the  exemption  or  the  prop- 
erty exempted.    It  is  very  plain  that 
the  rule  of  uniformity  mentioned  in 
the  Constitution    does    not   relate 
alone  to  the  rate  or  percentage  of 
taxation.    It  is  equally  obvious  that 
the  rule  of  uniformity  may  be  as 
efFectuidly  abrogated  by  arbitrary 
exemptions  from  taxation  as  by  ar- 
bitrary impositions 


ubiirarr  of  unequal  amount. 

"•■»"•■"•  ,  The  words  of  the 
Constitution,  while  recognizing  the 
power  of  the  legislature  to  desig- 
nate the  property  upon  whidi  taxes 
shall  be  laid,  limit  this  power  in 
some  degree  by  the  requirement  that 
the  rule  of  taxation  shall  be  uni- 
form.   The  section  of  the  Consti- 


tution mentioned  must  stand  in  its 
full  integrity,  and  the  designation  of 
property  to  be  taxed  is  to  be  exer- 
cised in  obedience  to  the  command 
that  the  rule  of  taxation  shall  be 
uniform.  The  authorities  herein- 
before cited  sufficiently  show  that 
this  court  has  endeavored  in  the 
past  to  adhere  to  this  construction 
of  the  statute,  recognizing,  however, 
in  the  legislature  a  broader  power  of 
classification  for  the  purpose  of 
designating  what  property  shall  be 
taxed  than  is  ordinarij^  possessed  in 
relation  to  other  subjects  requiring 
classification. 

The  appellant  cites  numerous  in- 
stances, from  1855  to  1911,  in 
which  the  legislature  of  Wiscon- 
sin has,  by  private  and  local  act  or 
generid  statute,  exempted  from  tax- 
ation certain  described  property  of 
a  designated  corporation  or  asso- 
ciation. It  is  thence  argued  that  the 
Wisconsin  legislature  has  from  a 
very  early  day  placed  such  construc- 
tion upon  §  1  of  article  8  of  the  state 
Constitution  as  to  permit  it  to  exer- 
cise this  power,  notwithstanding 
that  constitutional  provision.  The 
case  of  Dean  v.  Borchsenius,  30 
Wis.  236,  and  other  like  cases,  are 
invoked  in  support  of  the  rule  that 
the  uninterrupted  practice  of  the 
government,  prevailing  through"  a 
long  series  of  years, 
and  the  acqui-  law— practical 
escence  of  all  its 
departments,  settle 
a  constitutional  interpretation  in 
accordance  vrith  such  long-continued 
practice.  The  principle,  which  we 
recognize,  is  not,  however,  controll- 
ing in  the  instant  case:  (1)  Be- 
cause, as  it  appears  from  the  cita- 
tions given,  there  was  no  such 
acquiescence  on  the  part  of  the  judi- 
cial department  of 
the  state;  (2)  few  ;n^5""*io 
of  the  instances  ^"»;{f"**- 
brought  forward 
support  the  conclusion.  The  list 
starts  out  with  the  Private  and 
Local  Law  of  1855  (chap.  82)  in- 
corporating the  Hesperian  Society 
of  the  University  of  Wisconsin,  and 
exempting  from  taxation  its  per- 
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sonal  property  and  the  real  estate 
actually  occupied. by  it  for  the  pur- 
poses for  which  it  was  incorporated. 
If  there  were  no  other  members  of 
that  class,  or  if  property  used  for 
the  purposes  of  the  Hesperian  So- 
ciety constituted  a  class,  or,  in  other 
words,  was  unique  and  distinct  in  its 
uses  or  purposes  from  any  other 
property  in  the  state  of  Wisconsin, 
the  act  would  be  of  undoubted  va- 
lidity and  no  precedent  for  the  in- 
terpretation sought  to  be  placed  by 
appellant  upon  the  section  of  the 
Constitution  in  question.  Chapter 
104  of  the  Private  and  Local  Laws 
of  1855,  which  incorporates  the  Co- 
lumbus Collegiate  Institute  and  ex- 
empts from  taxation  its  library, 
apparatus,  cabinet,  and  lands  not  ex- 
ceeding 10  acres,  is  next  cited.  This 
is  not  materially  different  from 
subd.  3  of  §  1038,  Stat.  1898,  and  is 
not  entitled  to  the  interpretative 
weight  given  it  by  the  appellant. 
The  same  is  true  of  chapter  516, 
Private  and  Local  Laws  of  1856; 
chapter  282,  Private  and  Local  Laws 
of  1867;  chapter  334,  Private  and 
Local  Laws  of  1863;  chapter  382, 
Private  and  Local  Laws  of  1870,  etc. 
The  considerations  mentioned  with 
reference  to  chapter  82,  Private  and 
Local  Laws  of  1855,  also  apply  to 
the  instances  covered  by  chapter 
203,  Laws  of  1861;  chapter  441, 
Laws  of  1865;  chapter  68,  Laws  of 
1866 ;  chapter  59,  Private  and  Local 
Laws  of  1869 ;  and  chapter  324,  Pri- 
vate and  Local  Laws  of  1870.  In 
the  large  list  of  acts  mentioned  there 
are  instances  in  which  the  exemp- 
tion is  arbitrary.  But,  as  we  have 
seen,  these  instances  occurred  in  the 
legislative  branch  of  the  govern- 
ment, while  this  court  has  been  de- 
claring the  opposite  rule.  Many  of 
the  acts  mentioned  were  passed  at 
a  time  when  the  corporations  or 
associations  whose  property  was 
exempted  were  the  first  or  only  one 
of  that  kind  existing  in  the  state, 
and  before  the  state  legislature  had 
by  general  act  classified  exemptions 
from  taxation  so  as  to  bring  such 
corporation  or  association  into  a 
class.    Those  instances  cited  which 


show  a  clear  violation  on  the  part 
of  the  legislature  of  §  1  of  article  8 
of  the  state  Constitution,  going  to 
destroy  the  requir^nent  of  uniform- 
ity by  arbitrary  exemptions,  prove 
too  much.  "The  rule  that  practical 
construction  of  a  law  will  be  re- 
garded by  the  court  as  controlling, 
after  long  acquiescence,  is  invoked. 
That  rule  is  familiar,  and  that  it 
may  apply  where  a  constitutional 
question  is  involved.  Dean  v.  Borch- 
senius,  supra.  But  it  has  no  appli- 
t  cation  to  a  legislative  enactment 
which,  in  neither  its  literal  sense 
nor  its  application  to  the  subject  it 
affects,  is  ambiguous.  In  such  a 
case  there  is  no  room  for  the  opera- 
tion of  the  rule  of  practical  con- 
struction, or  any  other.  The  act 
must  be  taken  to  mean  what  its  lan- 
guage obviously  indicates,  regard- 
less of  the  length  of  time  that  the 
contrary  view  has  obtained.  Trav- 
elers' Ins.  Co.  V.  Fricke,  94  Wis. 
258,  265,  68  N.  W.  958."  Milwaukee 
County  V.  Isenring,  109  Wis.  9,  27, 
53  L.R.A.  635,  85  N.  W.  131. 

Turning  to  the  case  last  men- 
tioned in  the  above  quotation,  we 
find  it  there  stated :  "The  doctrine 
of  practical  construction  of  a  doubt- 
ful statute  is  well  understood,  and 
it  has  been  recognized  and  acted 
upon  by  this  court.  Scanlan  v. 
Childs,  33  Wis.  663;  State  ex  rel. 
Hudd  V.  Thnme,  64  Wis.  818,  11  N. 
W.  785.  It  is  an  absolute  requisite, 
however,  in  the  ap- 
plication of  the  doc-  ?*■*  «^i 

1    •  XL    i    iT_       1  practical  con- 

trine,    that    the    law    atraotlon- 

80    construed    must    I^!i,UeaMe. 

be  doubtful,  ambig- 
uous, or  uncertain.  It  can  have  no 
force  against  plain  language.  'A 
customary  violation  of  the  plain  lan- 
guage of  the  law  gives  no  authority 
for  continuing  such  violation.'  State 
ex  rel.  Kaymer  v.  Cunningham,  82 
Wis.  39,  50,  51  N.  W.  1138;  Suther- 
land, Stat.  Constr.  §  308;  State  ex 
rel.  Weiss  v.  District  Bd.  76  Wis. 
177,  7  L.R.A.  330,  20  Am.  St.  Rep. 
41,  44  N.  W.  967."  "Acquiescence 
for  no  length  of  time  can  legalise  a 
clear  usurpation  of  power,  where 
the  peoi^e  have  plainly  expressed 
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their  tvill  in  the  Constitution  and 
appointed  judicial  tribunals  to  en- 
force it."  Cooley,  Const.  Lim.  7th 
ed.  chap.  4,  pp.  106,  107. 

In  the  application  of  this  section 
of  iJie  Constitution  to  some  (^ses 
there  may  arise  doubt  or  ambiguity. 
But  I  think  not  with  reference  to 
the  case  here  before  the  court,  where 
at  and  prior  to  the  passage  of  the 
Exemption  Law  the  class  to  which 
the  corporation  belongfs,  and  in 
which  it  is  included,  is  fixed  by  the 
■legislature    and    provided    with    a 
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46   N.   W.   619.) 

d^nite  exemption  of  pr(^erty  from 
taxation.  The  new  statute  giving 
this  particular  corporation,  eo  nom- 
ine, a  further  and  additional  ex- 
emption of  the  same  general  class 
of  property  plainly 
contravenes       the  J^;:;;£Ji»>o 

rule     of     UnifomUty    aul-renUy— 

of      taxation      re-  aiity. 
quired  by  the  Con- 
stitution, and  is  for  that  reason  in- 
valid.   It  follows  that  the  judgment 
appealed  from  must  be  affirmed. 

Marshall,  J.,  took  no  part. 


ANNOTATION. 

CoBSthationality  of  exemption  of  particular  educational,  religiou*,  or  charitable 

institution  from  taxation. 


The  power  of  the  legislatures  of  the 
various  states  to  grant  exemptions 
from  taxation  is  limited  only  by  con- 
stitutional provisions.  In  the  absence 
of  some  constitutional  limitation,  it 
seems  clear  that  the  le^slature  may 
make  any.  exemptions  it  desires  to 
make.  Charters  exempting  education- 
al, religious  or  charitable  institutions 
from  taxation  have  been  sustained  in 
a  number  of  instances ;  in  some,  with- 
out referring  to  any  constitutional 
provisions;  in  others,  under  constitu- 
tional provisions  hereinafter  dis- 
cussed. Home  of  the  Friendless  v. 
Rouse  (1869)  8  Wall.  (U.  S.)  430,  19 
L.  ed.  495;  Washington  University  v. 
Rouse  (1869)  8  Wall.  (U.  S.)  430,  19 
L.  ed.  498;  Northwestern  University 
V.  Illinois  (1878)  99  U.  S.  809,  25  L. 
ed.  387;  St.  Anna's  Asylum  v.  Parker 
(1903)  109  La.  592,  38  So.  613;  Nobles 
County  V.  Hamline  University  (1891) 
46  Minn,  316,  48  N.  W.  1119;  St.  Vin- 
cent's Ck>llege  V.  Schaefer  (1891)  104 
Mo.  261,  16  S.  W.  395  (charter  exemp- 
tion); University  of  the  South  v.  Skid- 
more  (1888)  87  Tenn.  155,  9  S.  W.  892. 

In  Paving  Dist.  v.  Sisters  of  Mercy 
(1908)  86  Ark.  108,  109  S.  W.  1165,  15 
Ann.  Cas.  347,  there  is  dictum  to  the 
effect  that  in  an  action  involving  a 
charter  exemption,  under  the  Arkan- 
sas Constitution  of  1836  the  legisla- 
ture had  authorily  to  exempt  property 
from  taxation ;  and  in  Zable  v.  Louis- 
ville Baptist  Orphans'  Home  .  (1891) 


92  Ky.  89,  13  L.R.A.  668,  17  S.  W.  212, 
there  is  dictum  of  like  effect,  stating 
with  reference  to  an  exemption 
claimed  by  an  orphan  asylum  that,  it 
being  the  duty  of  the  state  to  care  for 
its  indigent  orphans,  if  this  service  is 
rendered  by  another,  the  legislature 
may,  without  regard  to  the  extent  of 
the  service,  exempt  property  devoted 
to  such  use  from  taxation. 

The  legislature  may  confer  upon  a 
university,  in  the  charter  creating  it, 
exemption  from  taxation  of  all  its 
property,  including  property  other 
than  the  university  proper,  and  the 
necessary  grounds  for  its  proper  use. 
Nobles  County  v.  Hamline  University 
(1891)  46  Minn.  316,  48  N.  W.  1119. 
'The  exemption  in  the  charter  of  a 
university  of  the  "college  estate"  from 
taxation,  which  was  construed  to  in- 
clude land  constituting  a  part  of  the 
endowment  of  the  university,  was 
treated  as  a  valid  exemption  in  Brown 
University  Vi  Granger  (1896)  19  R.  L 
704,  36  L,R.A.  847,  36  Atl.  720,  and 
held  not  to  be  repealed  by  a  constitu- 
tional provision,  subsequently  en- 
acted, that  the  burden  of  the  state 
ought  to  be  fairly  .distributed  among 
its  citizens.  In  Green  Bay  &  M.  Canal 
Co.  V.  Outagamie  County  (1890)  76 
Wis.  587,  45  N.  W.  536,  a  statute  ex- 
empting all  the  real  and  personal 
property  of  "Turner"  societies,  incor- 
porated under  the  laws  of  the  state 
and  used  exclusively  for  educational 


Digitized  by  VjOOQIC 


472 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R, 


purposes,  waa  treated  as  valid,  but 
there  is  no  discussion.  In  Com.  v. 
Hampton  Normal  &  Agri.  Institute 
(1907)  106  Va,  614,  56  S.  E.  594,  an 
exemption  was  contained  in  the  char- 
ter of  the  institute  in  question,  but  it 
is  stated  that  no  charter  or  con- 
tractual right  to  exemption  was  con- 
ferred other  than  was  conferred  upon 
property  of  other  educational  institu- 
tions of  the  state,  and  upon  this  theory 
the  exemption  was  sustained.  It  was 
held  that  certain  property  which  was 
leased  by  the  institute  was  subject  to 
taxation,  just  as  the  property  of  a 
resident  citizen,  but  that  the  leasing 
of  this  property  did  not  render  the  en- 
tire property  of  the  institute  subject 
to  taxation. 

The  validity  of  the  exemption  of  a 
particular  institution,  granted  in  its 
charter,  has  been  assumed  in  a  few 
cases,  and,  so  assuming,  it  has  been 
held  that  such  an  exemption  cannot  be 
taken  away.  St.  Anna's  Asylum  v. 
New  Orleans  (1882)  105  U.  S.  362,  26 
L.  ed.  1128,  reversing  (1879)  31  La. 
Ann.  292;  New  Orleans  v.  Poydras 
Orphan  Asylum  (1881)  33  La.  Ann. 
850.  Thus,  business  property  belong- 
ing to  an  orphan  asylum,  the  income 
from  which  was  used  to  further  the 
work  of  the  asylum,  was  held  exempt 
from  taxation  in  St.  Anna's  Asylum 
V.  New  Orleans  (U.  S.)  supra.  This 
is  on  the  theory  as  established  by  the 
United  States  Supreme  Court  in  Home 
of  the  Friendless  v.  Rouse  and  Wash- 
ington University  v.  Rouse  (U.  S.) 
supra,  and  quite  generally  adopted  by 
other  courts,  that  such  a  legislative 
exemption  is  a  contract  with  the  ex- 
empted institution;  that  the  consid- 
eration for  the  contract  consists  in  the 
objects  for  which  the  corporation  was 
created.  The  court  states :  "There  is 
no  necessity  of  looking  for  the  con- 
sideration for  a  legislative  contract 
outside  of  the  objects  for  which  the 
corporation  was  created.  These  ob- 
jects were  deemed  by  the  legislature 
to  be  beneficial  to  the  community,  and 
this  benefit  constitutes  the  considera- 
tion for  the  contract,  and  no  other  is 
required  to  support  it."  Such  an  ex- 
emption being  a  contract,  subsequent 
constitutional    limitatiotis    upon    the 


power  to  exempt  have  been  held  to  be 
prospective  in  operation,  and  not  in- 
tended to  impair  the  existing  contract. 
State  ex  rel.  Morris  t.  Westminster 
College  (1903)  175  Mo.  52,  74  S.  W. 
990;  State  ex  rel.  Orr  v.  Westminster 
College  (1903)  176  Mo.  62,  74  S.  W. 
1116.  This,  of  course,  presents  a  dif- 
ferent question  than  the  validity  of 
the  exemption,  and  attention  is  di- 
rected to  it  here  only  for  the  purpose 
of  noting  the  distinction. 

As  stated  above,  the  validity  of  any 
exemption  by  the  legislature  is  de- 
pendent upon  constitutional  limita- 
tions. The  exemption  of  such  prop- 
erty is  upheld  in  some  of  the  foregoing 
cases  without  referring  to  any  par- 
ticular constitutional  provisions.  In 
St.  Vincent's  College  v.  Schaefer 
(1891)  104  Mo.  261,  16  S.  W.  395,  the 
court,  in  sustaining  an  exemption  of 
the  property  of  a  college,  states  that 
such  legislation  was  not  then  pro- 
hibited by  any  constitutional  provi- 
sion. In  other  cases  constitutional 
provisions  relating  to  taxation  are 
considered,  and  held  not  to  prevent 
the  exemption. 

Thus,  it  has  been  held  that  under  a 
constitutional  provision  that  "tax- 
ation shall  be  equal  and  uniform 
throughout  the  state,  that  all  property 
on  which  taxes  may  be  levied  shall  be 
taxed  in  proportion  to  its  value,  to  be 
ascertained  as  directed  by  law,  and 
that  ho  one  species  of  property  shall 
be  taxed  higher  than  another  species 
of  equal  value  on  which  taxes  shall  be 
levied,"  the  legislature  may  create  a 
charitable  institution  and  exempt  all 
its  property,  while  other  charitable  in- 
stitutions are  only  exempted  as  to  cer- 
tain property,  since  the  constitutional 
provisions  above  referred  to  apply 
only  to  the  levying  of  taxes,  and  not 
to  the  exemption.  St.  Anna's  Asylum 
V.  Parker  (1903)  109  La.  592,  33  So. 
613. 

A  constitutional  provision  that  "all 
lands  liable  to  taxation,  held  by  deed, 
grant,  or  entry,  town  lots,  bank  stock 
and  such  other  property  as  the  legisla- 
ture may  from  time  to  time  deem  ex- 
pedient, shall  be  taxable;  all  property 
shall  be  taxed  according  to  its  value, 
that  value  to  be  ascertained  in  such 
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manner  as  the  ieJErislature  shall  direct, 
to  that  the  same  shall  be  equal  and 
uniform  throughout  the  state,  no  one 
species  of  proper^  ffom  which  a  tax 
shall  be  taxed  higher  than  any  other 
species  of  property  of  equal  value," 
does  not  prevent  the  legislature  from 
granting  a  special  charter  to  a  uni- 
versity, in  which  there  is  an  exemp- 
tion from  taxation  of  1,000  acres  of 
land  belonging  to  the  university. 
University  of  the  South  v.  Skidmore 
(1888)  87  Tenn.  165,  9  S.  W.  892. 

The  legislature  of  a  state  may  ex- 
empt property  belonging  to  a  univers- 
ity and  leased  by  it,  for  the  use  and 
support  of  such  institution,  under  a 
constitutional  provision  authorizing 
the  exemption  from  taxation  of  "such 
.  .  .  property  as  the  general  as- 
sembly may  deem  necessary  for  school 
.     .  purposes."      Northwestern 

University  v.  Illinois  (1878)  99  U.  S. 
309, 25  L.  ed.  387. 

See  Brown  University  v.  Granger 
(1896)  19  R  I.  704,  36  L.R.A.  847,  36 
Atl.  720,  supra. 

On  the  contrary,  the  power  to  ex- 
empt the  property  of  a  particular  in- 
stitution from  taxation  borne  by 
others  in  the  same  class  has  been  de- 
nied, under  constitutional  provisions 
similar  to  those  construed  above. 
Thus,  it  has  been  held  that  the  legisla- 
ture cannot  constitutionally  exempt 
certain  property  of  a  particular 
church  under  an  organic  law,  the  pre- 
dominant object  of  which  is  to  pro- 
vide by  a  ilxed  enactment  equality  in 
taxation,  and  prevent  as  far  as 
possible  the  burden  of  supporting  the 
government  from  falling  upon  some 
individuals  to  the  exclusion  or  ex- 
emption of  others.  It  is  stated 
that  to  exempt  the  property  in  ques- 
tion, while  similar  property  of  all 
other  churches  is  taxable,  would  re- 
sult in  inequality  rather  than  equality 
of  taxation;  that  the  exemption  was 
not  to  a  class,  but  to  a  particular  or- 
ganization, and  could  not  be  sus- 
tained. Baltimore  v.  Starr  Methodist 
Protestant  Church  (1907)  106  Md. 
281,  67  Atl.  261.  It  is  further  stated 
in  Baltimore  v.  Starr  Methodist  Prot- 
estant (Thurch  (Md.)  supra,  that  such 
an  exemption  is  in  conflict  with  a  con- 
stitutional provision  that  no  special 


law  for  any  case  for  which  provision 
has  been  made  by  an  existing  general 
law  shall  be  passed  by  the  legislature. 
The  general  lay  in  this  state  provided 
for  certain  exemptions  to  religious 
bodies,  and  therefore  no  special  law 
could  be  enacted  making  other  exemp- 
tion. * 

And  see  the  reported  case  (Law- 
rence University  v.  Outagamie 
County,  ante,  465). 

The  view  that  a  constitutional  re- 
quirement of  uniformity  prohibits  the 
exemption  of  the  property  of  a  par- 
ticular institution  is  further  sup- 
ported by  cases  holding  that  such  an 
exemption  is  annulled  by  the  adoption 
of  a  constitutional  provision  requir- 
ing uniformity.  A  constitutional  pro- 
vision that  property  shall  be  assessed 
for  taxes  under  general  laws  and  by 
uniform  rules,  according  to  its  true 
value,  has  been  held  to  abrogate  a 
special  law  granting  an  exemption  to 
a  particular  institution  from  taxation, 
which  did  not  constitute  a  contract  be- 
tween the  institution  and  the  state. 
State,  Sisters  of  Charity,  Prosecutor, 
V.  Chatham  Twp.  (1888)  51  N.  J.  L.  89, 
16  Atl.  225;  Cooper  v.  Hospital  v.  Cam- 
den (1903)  68  N.  J.  L.  691,  64  Atl.  419. 

In  Mercantile  Library  Hall  Co.  v. 
Pittsburgh  (1887)  9  Sadler  (Pa.)  59, 
11  Atl.  667,  the  property  of  a  library 
association  other  than  that  used  ex- 
clusively for  library  purposes,  all  of 
which  property  had  been  exempted 
by  a  supplement  to  the  charter  of 
the  corporation  from  all  except  state 
taxes,  was  held  subject  to  taxation 
upon  the  adoption  of  a  constitutional 
amendment,  providing  that  all  taxes 
shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  lim- 
its of  the  authority  levying  the  tax, 
and  shall  be  levied  and  collected  un- 
der the  general  laws,  but  the  general 
assembly  may,  by  general  laws,  ex- 
empt from  taxation  public  property 
held  for  public  purposes,  actual  places 
of  religious  worship  and  institutions 
of  purely  public  charity.  A  further 
provision  repealed  all  laws  exempting 
property  from  taxation  other  than 
that  enumerated.  It  is  stated  by  the 
court  that  the  property  of  the  associa- 
tion, other  than  that  used  exclusively 
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for  its  purposes,  which  included  prop- 
erty rented  for  stores,  a  theater,  and 
other  sundry  purposes,  was  not  with- 
in the  exemptions  au^iorized  by  the 
Constitution,  nor  a  statute  enacted  un- 
der the  Constitution,  which  exempted 


from  taxation  "all  hospitals,  univer- 
sities, colleges,  seminaries,  academies, 
associations  and  institutions  of  learn- 
ing, benevolence  or  charity  founded, 
endowed,  and  maintained  by  public  or 
private  charity."  W.  A.  E. 


GEORGE  W.  PRICHARD,  Appt., 

V. 

J.  H.  FULMER,  Jr.,  et  al. 

New  Uexleo  Supreme  Court— June  SO,  1910. 
(22  N.  M.  184,  159  Pac.  39.) 

Attorney  —  waiver  of  lien  —  purchase  of  property  by  client. 

1.  An  attorney's  lien  upon  a  judgment  recovered  in  a  foreclosure  suit 
is  waived  where  he  permits  his  client  to  purchase  the  property,  ordered 
sold  by  the  court,  in  satisfaction  of  the  judgment,  and  the  court,  without 
objection  on  the  attorney's  part,  confirms  the  sale  and  approves  the  deeds 
for  the  same  to  his  client,  and  the  attorney's  lien  upon  the  judgment  does 
not  follow  the  land  when  the  title  is  perfected  in  his  client. 

[See  riote  on  this  question  beginning  on  page  483.] 


Same  —  lien. 

2.  Under  the  common  law  an  at- 
torney had  a  right  to  a  "general"  or 
"retaining"  lien,  which  attached  to  all 
papers,  documents,  and  money  that 
came  into  his  hands  professionally  as 
an  attorney,  under  which  he  was  enti- 
tled, to  retain  possession  of  such  pa- 
pers, documents,  and  money  until  the 
money  due  him  for  professional  serv- 
ices was  paid. 

Same  —  charging  Hen. 

3.  The  courts  also  recognize  what 
is  generally  styled  an  attorney's 
"charging  lien,"  which  was  the  right 
of  an  attorney  or  solicitor  to  rscover- 

Headnotes  by  Robert,  Ch.  J. 


his  fees  and  money  expended  on  be- 
half of  his  client  from  a  fund  re- 
covered by  his  efforts,  and  also  the 
right  to  have  the  court  interfere  to 
prevent  payment  by  the  judgment 
debtor  to  the  creditor,  in  fraud  of  his 
right  to  the  same,  and  also  to  prevent 
or  set  aside  assignments  and  settle- 
ments made  in  fraud  of  his  rights. 

Same  —  suit  to  enforce. 

4.  The  court  will  not  permit  an  at- 
torney to  assert  his  lien  in  an  inde- 
pendent suit,  as  by  its  control  of  its 
process  in  the  original  suit  it  can  and 
will  afford  him  an  ample  remedy. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Lincoln 
County  sustaining  a  demurrer  to  the  complaint  in  an  action  brought  to 
enforce  a  lien  for  attome/s  fees.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  G.  B.  Barber  and  Renehan 
&  Wright,  for  appellant:- 

The  court,  in  the  mortgage  fore- 
closure suit  of  J.  H.  Fulmer,  Jr.,  had 
the  power  to  decree  an  attorney's 
lien  against  the  mortgaged  property. 

Mosely  v.  Norman,  74  Ala.  424;  An- 
drews v.  Morse,  12  Conn.  444,  81  Am. 
Dec.  752;  Carter  v,  Davis,  8  Fla.  188; 


Jones  v.  Groover,  46  Ga.  568;  Hunt  v. 
McClanahan,  1  Heisk.  603;  Fillmore 
V.  Wells,  10  Colo.  228,  3  Am.  St.  Rep. 
567,  15  Pac.  343;  Porter  v.  Hanson. 
36  Ark.  593;  Wooten  v.  Denmark,  85 
Ga.  579,  11  S.  E.  861;  Stockton  Sav.  & 
L.  Soc.  v.  Donnelly,  60  Cal.  481 ;  Gray 
V.  Denhalter,  17  Utah,  312,  53  Pac 
976. 
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Not  only  Fulmer,  the  president  of 
the  company,  bat  all  the  officers,  di- 
rectors, and  stockholders,  had  person- 
al  knowledge  of  the  lien. 

Hunt  V.  McClanaban,  1  Heisk.  503; 
Winchester  v.  Heiskell,  16  Lea.  656; 
Whittle  V.  T.arver,  75  Ga.  818. 

A  court  retains  power  over  its  de- 
crees until  they  are  fully  complied 
with. 

Porter  ▼.  Hanson,  86  Ark.  593 ;  Gray 
V.  Denhalter,  17  Utah,  312,  58  Pac. 
976. 

There  was  no  such  laches  as  would 
bar  plaintiff  from  the  protection  of 
the  court  in  the  enforcement  of  his 
lien  under  the  court's  decree. 

Stone  V.  Hyde,  22  Me.  318;  16  Cyc. 
153. 

The  remedy  sought  by  plaintiff  to 
enforce  his  lien  was  a  proper  one  in 
a  court  of  equity. 

Fillmore  v.  Wells,  10  Colo.  228,  3 
Am.  St.  Rep.  567,  15  Pac.  343;  Lane  v. 
Hallum,  38  Ark.  387;  Porter  v.  Han- 
son, 36  Ark.  593;  Gist  v,  Hanly,  33 
Ark.  233;  4  Cyc.  1021. 

Mr.  Lorin  C.  Collins,  for  appellee: 

Where  a  lien  for  attorneys'  fees  ex- 
ists at  common  law,  there  are  certain 
duties  and  obligations  imposed  upon 
the  attorney  asserting  such  lien; 
such  as  notice,  the  pendency  of  the 
suit,  diligence,  and  the  control  of  the 
r6s. 

Welsh.  V.  Hole,  1  Dougl.  K.  B.  238, 
99  Eng.  Reprint,  155;  Weeks,  Attys. 
§  379;  Chapman  v.  Haw,  1  Taunt.  341, 

127  Eng.  Reprint,  865,  9  Revised  Rep. 
786;  Graves  v.  Eades,  5  Taunt.  429, 

128  Eng.  Reprint,  755;  Barker  v.  St. 
Quintin,  12  Mees.  &.  W.  441,  152  Eng. 
Reprint,  1270,  1  Dowl.  &  L.  542,  13 
L  J.  Exch.  N.  S.  144;  Hough  v,  Ed- 
wards, 1  Hurlst.  &  N.  171,  156  Eng. 
Reprint,  1164,  26  L.  J.  Exch.  N.  S.  54, 
2  Jur.  N.  S.  814 ;  Hawkins  v.  Loyless, 
39  Ga.  5;  Green  v.  Southern  Exp.  Co. 
39  Ga.  20 ;  Pinder  v.  Morris,  3  Gaines, 
165;  People  ex  rel.  Ulster  County  v. 
Hardenburgh,  8  Johns.  335;  McDow- 
ell V.  Second  Ave.  R.  Co.  4  Bosw.  670; 
2  Treaties,  Attorneys  at  Law,  p.  572; 
Frissell  v.  Haile,  18  Mo.  18;  Celluloid 
Mfg.  Co.  V.  Chandler,  27  Fed.  9;  Man- 
ning V.  Leighton,  65  Vt.  84,  24  L.R.A. 
684,  26  Atl.  258;  Marr  v.  Smith,  4 
Bam.  &  Aid.  466,  106  Eng.  Reprint, 
1007. 

Roberts,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

Appellant  was  employed  by  Jacob 
H.  Fuhner,  Jr.,  as  attorney,  to  fore- 
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close  three  certain  mortgages  on  de- 
scribed real  estate,  executed  to  him 
by  the  Eagle  Mining  &  Improvement 
Company  to  secure  an  indebtedness 
of  $112,000,  represented  by  promis- 
sory notes.  Suit  was  filed  pursuant 
to  such  employment  in  January, 
1909,  and  on  May  9,  1909,  final  de- 
cree was  entered.  This  decree,  after 
finding  that  the  notes,  representing 
the  indebtedness,  secured  by  the 
mortgage,  were  past  due  and  un- 
paid, and  giving  judgment  for  the 
amount  due,  further  provided :  "And 
it  is  further  ordered  and  adjudged 
that  the  plaintiff  have  and  recover 
of  and  from  the  said  Eagle  Mining 
&  Improvement  Company  the  fur- 
ther sum  of  7  per  centum  on  said 
amount  as  his  reasonable  attorneys' 
fees  herein  incurred  in  and  about 
the  bringing  and  prosecuting  of  this 
suit  and  the  foreclosure  of  said 
mortgage,  as  provided  for  in  the 
said  notes,  and  that  he  have  execu- 
tion therefor  in  the  sum  of  $7,- 
906.10." 

After  making  provision  for  the 
sale  of  the  property  and  the  pay- 
ment first  of  the  taxable  costs,  the 
decree  provided :  "  .  .  .  And  out 
of  the  remainder  pay  the  plaintiff 
the  sum  of  $120,900.50,  the  amount 
of  his  total  judgment  herein,  includ- 
ing attorneys'  fees,  together  with 
the  legal  interest  thereon,  from  the 
date  of  this  decree  to  the  date  of 
sale." 

The  decree  further  made  provis- 
ions for  a  deficiency  judgment,  in 
case  the  property  failed  to  sell  for 
an  amount  sufficient  to  satisfy  the 
judgment.  A  commissioner  was  ap- 
pointed by  the  court  to  sell  the  prop- 
erty, and  he  was  by  the  court  or- 
dered to  sell  the  property  for  cash, 
unless  the  mortgagee,  Fulmer, 
should  purchase  it,  in  which  event 
Fulmer  was  only  required  to  pay 
cash  for  any  amount  which  he  might 
bid  on  the  property  in  excess  of  the 
amount  of  the  judgment  and  costs. 
Fulmer  purchased  the  property  at 
the  sale  for  $35,000,  and  the  com- 
missioner executed  to  him  a  deed, 
which  was  approved  by  the  court. 
No  money  was  paid  the  commission- 
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er,  except  the  taxable  costs  and  fees 
of  such  commissioner.  Appellant 
was  not  paid  his  attorney's  fee,  and 
thereafter  Fulmer  conveyed  the 
property  so  purchased  by  him  to  the 
Parsons  Mining  Company,  of  which 
he  was  president.  The  balance  of 
the  original  judgment,  amounting  to 
sometlung  over  $85,000,  has  never 
been  satisfied,  and  is  in  the  form  of 
a  deficiency  judgment  against  the 
original  makers  of  the  notes. 

On  the  14th  day  of  October,  1913, 
appellant  filed  his  complaint  in  the 
trial  court,  wherein  he  set  out  the 
above  facts,  and  alleged  that  Ful- 
mer had  agreed  to  pay  him,  as  com- 
pensation for  services  rendered  by 
him  in  foreclosing  the  said  mort- 
gage, the  amount  called  for  and  stip- 
ulated therein  to  be  paid,  which  was 
the  amount  allowed  by  the  court 
and  carried  into  the  judgment;  that 
he  had  an  attorney's  lien  upon  the 
judgment  rendered  in  the  original 
action  for  the  sum  of  $7,909.10 ;  that 
Fulmer  had  failed  to  pay  to  him 
any  portion  of  the  fee  earned  by  him 
as  aforesaid,  and  that  there  was  due 
and  owing  to  him  the  said  sum,  for 
which  he  was  entitled  to  and  did 
have  a  lien  upon  the  property  pur- 
chased by  Fulmer  at  such  sale  and 
by  him  transferred  to  the  Parsons 
Mining  Company;  that  said  Par- 
sons Mining  Company  had  full 
knowledge  of  all  the  facts,  and  knew 
that  he  had  not  been  paid  any  por- 
tion of  the  fees  earned  by  him  in 
such  foreclosure  proceeding.  Ap- 
pellant prayed  for  judgment  against 
Fulmer  for  the  amount  stated,  and 
asked,  in  the  event  of  nonpayment, 
that  the  sale  of  the  real  estate  to 
Fulmer  and  to  the  Parsons  Mining 
Company  be  set  aside,  and  for  a 
resale  for  the  purpose  of  paying  and 
discharging  his  lien. 

The  Parsons  Mining  Company  de- 
murred to  the  complaint  on  the 
ground  that  it  failed  to  state  facts 
sufficient  to  constitute  a  cause  of 
action,  and  specifically  upon  several 
grounds,  only  one  of  which  need  be 
stated,  for,  if  well  taken,  it  disposes 
of  this  appeal.  This  was  as  follows : 
"(e)  That  the  said  plaintiff,  by  his 


failure  to  assert  his  alleged  lien  for 
attomesr's  fees  at  and  before  the  sale 
was  confirmed  and  deed  executed 
and  delivered  to  the  said  defendant 
Fulmer,  waived  his  said  alleged  lien 
on  said  property,  and  by  operation 
of  law  must  be  held  to  have  elected 
to  look  solely  to  the  said  Fulmer  for 
his  compensation  and  waive  his  al- 
leged lien  on  the  property  so  sold 
and  conveyed." 

The  trial  court  sustained  the  de- 
murrer, and,  appellant  refuging  to 
plead  further,  judgment  was  en- 
tered dismissing  the  complaint  as  to 
the  Parsons  Mining  Company,  from 
which  judgment  this  appeal  was 
taken. 

The  question  presented  is  whether 
the  trial  court  erred  in  sustaining 
the  demurrer  to  the  complaint,  and 
this  can  be  disposed  of  by  a  consid- 
eration of  the  ground  of  demurrer 
above  stated,  as  we  consider  it  de- 
cisive against  appellant's  right  to 
the  relief  which  he  seeks.  Before 
entering  upon  a  discussion  of  the 
question  it  is  advisable  to  briefly  re- 
fer to  the  law  upon  the  subject  of 
attorneys'  liens,  in  order  to  obtain  a 
clear  understanding  of  the  point 
presented.  In  this  jurisdiction  we 
have  no  statute  which  gives  or  un- 
dertakes to  give  to  attorneys  a  lien 
upon  a  judgment  procured  by  their 
efforts  for  the  value  of  their  services 
or  the  agreed  compensation.  Most 
of  the  states  do  have  such  a  statute, 
which  in  many  states  is  very  broad, 
and  extends  the  lien  to  the  proceeds 
of  the  judgment  "in  whosesoever 
hands  they  may  come."  The  usual 
Code  provision  reads  as  follows: 
"From  the  commencement  of  an 
action,  or  the  service  of  an  answer 
containing  a  counterclaim,  the  at- 
torney who  appears  for  a  party  hM 
a  lien  upon  his  client's  cause  of 
action  or  counterclaim,  which  at- 
taches to  a  verdict,  report,  decision, 
or  judgment  in  his  client's  favor 
and  the  proceeds  thereof  in  whose- 
soever hands  they  may  come,  and 
cannot  be  affected  by  any  settlement 
between  the  parties  before  or  after 
judgment." 

There  being  no  statute  here,  in 
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order  to  determine  the  rights  of  an 
attorney  in  this  regard  in  this  state, 
we  are  necessarily  required  to  re- 
sort to  the  common  law  and  to  the 
practice  prevailing  in  courts  of 
equity  in  such  cases.  The  English 
courts,  at  an  early  date,  not  easy 
of  ascertainment  from, the  reported 
cases,  recognized  the  right  of  an  at- 
torney to  retain  papers  or  other 
property  that  might  come  into  his 
possession,  or  money  that  he,  in  the 
coarse  of  his  pro- 
fessional employ- 
ment, had  collected, 
until  all  his  costs  and  charges 
against  his  client  were  paid.  This 
right  on  the  part  of  the  attorney 
was  known  as  a  "general"  or  "re- 
taining" lien,  and  was  a  common- 
law  lien  founded  upon  possession. 
This  lien  was  enforced  by  the  Eng- 
lish courts  as  early  as  1734.  Jones, 
Liens,  3d  ed.  §  113.  In  the  case  of 
Weed  Sewing  Mach.  Co.  v.  Boutelle, 
56  Vt.  571,  48  Am.  Rep.  821,  the 
court  said:  "The  former  [referring 
to  the  retaining  lien]  attaches  to  all 
papers,  documents,  and  money  that 
come  into  his  hands  professionally 
as  an  attorney  without  any  special 
contract  in  regard  to  the  same. 
Having  the  possession,  he  has  the 
right  to  retain  them  against  his 
client,  assignments,  or  attachments, 
until  the  general  balance  due  him 
for  legal  services  is  paid.  The  client 
cannot  discharge  him  and  withdraw 
such  papers  or  money  from  his 
hands  without  first  paying  the  gen- 
eral balance  due  him  for  legal  serv- 
ices, whether  growing  out  of  the 
special  matters  then  in  his  hands  or 
other  legal  matters.  This  right  is 
said  to  have  its  origin  partly  in  cus- 
tom and  partly  to  prevent  circuity 
of  action.  Whart.  Agency,  §§  623 
to  625,  and  cases  cited  in  the  notes ; 
Hutchinson  v.  Howard,  15  Vt.  544 ; 
Hurlbert  v.  Brigham,  56  Vt.  368; 
Ex  parte  Sterling,  16  Ves.  Jr.  258, 
33  Eng.  Reprint,  982,  10  Revised 
Rep.  177;  Dennett  v.  Cutts,  11  N.  H. 
163;  Wright  v.  Ck)bleigh,  21  N.  H. 
339,  Having  possession  of  the 
thing  to  which  the  lien  attaches,  no 
notice   is    required    to    protect    it 
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against  assignment  by  the  client  or 
attachment  by  trustee  process  by  his 
creditors." 

The  courts  also  recognized  what 
is  generally  slyled  an  attorney's 
"charging  lien,"  al- 
though it  has  been  2h»r^n,  u... 
frequently  stated 
by  the  courts  and  law  writers  that, 
in  a  strict  sense,  there  is  no  such 
thing  as  a  lien  upon  a  thing  not  in 
possession.  In  Barker  v.  St.  Quin- 
tin,  12  Mees.  &  W.  441,  152  Eng. 
Reprint,  1270,  Baron  Parke  said: 
"The  lien  which  an  attorney  is  said 
to  have  on  a  judgment  [which  Mr. 
Jones  (Jones,  Liens,  §  155)  says 
perhaps  is  an  incorrect  expression] 
is  merely  a  claim  to  the  equitable  in- 
terference of  the  court  to  have  that 
judgment  held  as  a  security  for  his 
debt." 

Without  quibbling  over  the  ques- 
tion as  to  whether  this  right  on  the 
part  of  the  attorney  is,  strictly 
speaking,  a  "right  to  a  lien"  or  the 
right  to  the  equitable  interference  of 
a  court  of  equity,  as  stated,  we  shall 
in  this  discussion  refer  to  it  as  a 
"charging  lien,"  because,  as  a  prac- 
tical matter,  it  is  of  no  consequence. 
A  very  interesting  discussion  of  the 
question  will  be  found  in  Jones  on 
Liens,  3d  ed.  §§  155  et  seq.  The 
charging  lien,  as  recognized  by  the 
courts,  is  the  right  of  an  attorney 
or  solicitor  to  recover  his  fees  and 
money  expended  on  behalf  of  his 
client  from  a  fund  recovered  by  his 
efforts,  and  also  the  right  to  have 
the  court  interfere  to  prevent  pay- 
ment by  the  judgment  debtor  to  the 
creditor  in  fraud  of  his  right  to  the 
same,  and  also  to  prevent  or  set 
aside  assignments  or  settlements 
made  in  fraud  of  his  right.  It  does 
not  usually  attach  until  the  recovery 
of  judgment,  and  then  does  not  pre- 
vent an  honest  settlement,  nor  a 
payment  to  his  client  until  the  at- 
torney has  notified  the  debtor  of  his 
intention  to  claim  a  lien.  Weed 
Sewing  Mach.  Co.  v.  Boutelle,  supra. 
In  speaking  of  this  lien,  Mr.  Jones 
says:  "The  time  and  manner  of  the 
origin  of  this  lien  are  not  shown  by 
any  reported  case.    Probably  it  had 
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been  the  practice  of  judges  to  aid 
attorneys  in  securing  their  costs  out 
of  judgments  obtained  for  their 
clients  before  the  right  to  the  lien 
had  been  formally  adjudicated.  It 
was  doubtless  recognized  upon  the 
ground  of  justice  that  the  attorney 
had  contributed  by  his  labor  and 
skill  to  the  recovery  of  the  judg- 
ment, and  the  court,  wishing  to  pro- 
tect its  own  officers,  exercised  its 
power  to  that  end ;  or,  as  Lord  Ken- 
yon  puts  it:  'The  party  should  not 
run  away  with  the  fruits  of  the 
cause  without  satisfying  the  legal 
demands  of  his  attorney,  by  whose 
industry,  and  in  many  instances-  at 
whose  expense,  those  fruits  are  ob- 
tained.' "    1  Jones,  Liens,  §  156. 

In  some  of  the  American  states, 
without  an  express  statute  upon  the 
subject,  the  courts  have  refused  to 
recognize  the  right  of  an  attorney 
to  a  charging  lien,  upon  the  theory 
that,  as  the  right  in  England  was 
limited  to  the  taxable  costs,  and  the 
compensation  of  an  attorney  was 
taxed  as  costs  in  the  case,  while  here 
the  attorneys  are  not  entitled  to  tax 
their  fees  as  costs,  but  recovered 
them  only  from  their  client,  upon 
quantum  meruit  or  by  special  agree- 
ment, the  rule  can  have  no  applica- 
tion. For  list  of  the  states  so  hold- 
ing, see  note  to  §  159,  Jones,  Liens. 
Other  courts  hold  that  the  attorney 
is  entitled  to  the  lien,  and  give  as  a 
reason  that  the  taxed  costs  of  the 
attorney  in  England  had  no  merit 
or  justice  superior  to  the  claim 
of  counsel  in  this  country  for  a 
reasonable  compensation ;  and  there- 
fore the  lien  should  be  here  extend- 
ed so  as  to  secure  such  compensa- 
tion. 1  Jones,  Liens,  §  167,  says: 
"It  is  argued  that  the  rule  restrict- 
ing the  lien  to  the  amount  of  the 
taxed  costs  arose  from  the  fact  that 
in  England  these  costs  are  the  only 
charges  for  which  an  action  might 
be  maintained,  the  services  of  bar- 
risters being  in  theory  gratuitous, 
and  their  charges  only  an  honorary 
obligation  of  quiddam  honorarium; 
and  consequently,  where  the  pay- 
ment of  the  fees  and  charges  of  an 
attorney  may  be  legally  enforced,  as 


is  the  case  in  this  country,  the  rea- 
son for  the  restriction  fails,  and  the 
lien  should  cover  fees  other  than 
the  taxed  costs,  and  should  include 
the  charges  of  counsel." 

In  the  case  of  Wilkins  v.  Car- 
michael,  1  Dougl.  K.  B.  101,  99  Eng. 
Reprint,  72,  which  was  a  suit  before 
Lord  Mansfield,  in  which  it  was 
sought  to  establish  a  lien  in  favor 
of  the  captain  against  the  ship  for 
his  wages,  the  counsel  referred  to 
the  case  of  attorneys  who  cannot 
be  compelled  to  deliver  Up  their 
client's  papers  until  their  fees  are 
paid.  Lord  Mansfield,  interrupting 
the  argument  of  counsel,  observed 
that  "the  practice  in  that  respect 
was  not  very  ancient,  but  that  it 
was  established  on  general  princi- 
ples of  justice,  and  that  courts  both 
of  law  and  equity  have  now  carried 
it  so  far  that  an  attorney  or  solici- 
tor may  obtain  an  order  to  stop  his 
client  from  receiving  money  recov- 
ered in  a  suit  in  which  he  has  been 
employed  for  him  till  the  bill  is 
paid."    1  Jones,  Liens,  §  118. 

In  the  case  of  Welsh  v.  Hole,  1 
Dougl.  K.  6.  238,  99  Eng.  Reprint, 
155,  Lord  Mansfield  said:  "An  at- 
torney has  a  lien  on  the  money  re- 
covered by  his  client  for  his  bill  of 
costs;  if  the  money  come  to  his 
hands,  he  may  retain  to  the  amount 
of  his  bill.  He  may  stop  it  in  tran- 
situ if  he  can  lay  hold  of  it.  If  he 
apply  to  the  court,  they  will  prevent 
its  being  paid  over  till  his  demand  is 
satisfied.  J  am  inclined  to  go  still 
further,  and  to  hold  that,  if  the  at- 
torney give  notice  to  the  defendant 
not  to  pay  till  his  bill  should  be  dis- 
charged, a  payment  by  the  defend- 
ant after  such  notice  would  be  in 
his  own  wrong,  and  like  -paying  a 
debt  which  has  been  assigned  after 
notice." 

If  the  courts  of  England,  "on  gen- 
eral principles  of  justice,"  upon  ap- 
plication of  the  attorney,  would  pre- 
vent money  being  paid  over  to  a 
client  until  such  attorney's  bill  of 
costs,  which  in  truth  and  in  fact 
was  the  indirect  payment  to  the  at- 
torney of  compensation  for  services 
rendered,  had  been  paid,  and,  upon 
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notice  to  the  defendant  not  to  pay 
the  judgment  until  such  bill  of  costs 
had  been  discharged,  would  compel 
satisfaction  of  the  attorney's  daim, 
we  fail  to  see  why  the  same  princi- 
ples would  not  here  likewise  apply  to 
the  fees  and  expenses  of  an  attor- 
ney. In  our  opinion  they  should, 
and  this  conclusion  is  supported  by 
many  of  the  adjudicated  cases.  A 
very  valuable  note  upon  the  subject 
will  be  found  in  81  Am.  Dec.  755,  ap- 
pended to  the  case  of  Andrews  v. 
Morse,  reported  in  the  same  vol- 
ume at  page  752.  See  also  Ward  v. 
Syme,  9  How.  Pr.  16,  for  a  very 
learned  discussion  of  the  subject. 

Having  considered  the  nature  and 
right  of  an  attorney  to  a  lien  upon 
the  judgment  which  he  recovers  for 
his  client,  we  will  now  turn  to  a 
consideration  of  the  particular  ques- 
tion presented  by  this  appeal.  Here 
the  attorney  gave  no  notice  to  the 
defoidant  Eagle  Mining  &  Improve- 
ment Company  that  he  intended  to 
assert  a  lien  against  the  judgment, 
and  as  there  was  no  voluntary  pay- 
ment by  the  judgment  debtor  of  the 
money  called  for  tiierein,  any  ques- 
tion of  notice  to  such  judgment 
debtor  is  beside  the  question.  The 
sole  question  presented  is :  Does  the 
attorney's  lien  attach  to  money  or 
property  which  the  client  receives  in 
satisfaction  of  the  judgment?  Un- 
der the  CJode  provisions,  quoted 
herein  and  in  force  in  many  of  the 
states,  the  question  necessarily 
would  be  answered  in  the  affirma- 
tive. In  the  case  of  Loofbourow  v. 
Hicks,  24  Utah,  49,  55  L.R.A.  874, 
66  Pac.  602,  the  court  held  that  a 
lien  for  attorneys'  fees  allowed  by  a 
judgment  foreclosing  a  real  estate 
mortgage  attaches  to  the  land,  and 
may  be  enforced  against  it  after  it 
has  been  bid  in  by  the  mortgagee 
or  his  assigns  viith  notice,  for 
an  amount  less  than  that  due  on 
the  mortgage,  which  has  been  cred- 
ited OB  the  judgment. 

Appellant  cites  and  relies  upon 
the  following  cases  as  sustaining  the 
sufficiency  of  his  complaint  herein 
and  his  right  to  the  relief  which  he 
seeks:   Porter  v.  Hanson,  36  Ark. 
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698;  Wooten  v.  Denmark,  86  Ga. 
579,  11  S.  E.  861 ;  Stockton  Sav.  & 
L.  Soc.  v.  Donnelly,  60  Cal.  481; 
Gray  v.  Denhalter,  17  Utah,  312,  53 
Pac.  976.  A  review  of  these  cases, 
however,  will  show  that  they  do  not 
sustain  his  right  to  enforce  his  lien 
against  real  estate  purchased  by  his 
client  in  satisfaction  of  the  judg- 
ment. The  Arkansas  case  was  based 
upon  a  statute,  which  gave  the  lien 
therein  asserted.  It  is  true  the 
court  said :  "The  dsjeet  of  the  suit 
had  not  been  to  recover  land,  or  es- 
tablish title,  but  to  recover  money 
by  foreclosure ;  and  as  the  complain- 
ant had  taken  land  by  foreclosure 
in  place  of  money,  it  would  have 
been  just  and  entirely  in  accordance 
with  Hanger  v.  Fowler,  20  Ark.  667, 
to  have  transferred  the  lien  to  the 
land." 

The  court  further  said,  however : 
"It  is  useless,  however,  at  iAas  day, 
to  discuss  the  extent  of  an  attorneys' 
lien,  as  the  whole  matter  has  beien 
settled  by  the  Code  of  Civil  Practice 
since  Hanger's  Case,  and  no  lan- 
guage could  be  plainer  than  that  of 
the  Code  to  give  the  lien  here 
claimed." 

The  Hanger  Case,  referred  to  in 
the  opinion,  which  was  evidently  de- 
cided before  the  Code  provision  was 
enacted,  simply  held,  however,  that 
an  attorney  could  not  assert  a  lien 
upon  land  recovered  in  a  chancery 
suit  for  his  fee ;  that  to  permit  him 
to  do  so  would  be  introductory  of  a 
new  principle,  and  the  extension  of 
the  doctrine  of  solicitors'  lien  be- 
yond adjudged  cases.  As  the  later 
case  was  decided  under  a  statute  ex- 
pressly giving  the  right  claimed,  the 
casual  remark  made  by  the  court 
as  to  the  rule  before  the  statute  was 
enacted  certainly  would  be  entitled 
to  but  little  weight,  and  especially 
where  no  precedent  is  found  sup- 
porting the  same. 

The  Georgia  case  of  Wooten  v. 
Denmark,  85  Ga.  579,  11  S.  E.  861, 
was  likewise  controlled  by  a  statute, 
which  provided :  "Upon  all  suits  for 
the  recovery  of  real  or  personal 
property,  and  upon  all  judgments  or 
decrees  for  the  recovery  of  the 
same,  attorneys  at  law  shall  have  a 
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lien  on  the  property  recovered,  for 
their  fees,  superior,"  etc. 

The  court  construed  this  statute 
as  applying  to  land  purchased  by  the 
client  upon  foreclosure  proceedings 
in  satisfaction  of  the  judgment. 

The  case  of  Stockton  Sav.  & 
L.  Soc.  V.  Donnelly  involved  sim- 
ply the  right  of  the  attorney  to 
recover  his  fee  from  a  defendant 
in  a  foreclosure  suit,  where  de- 
fendant had  paid  plaintiff  the 
principal  and  interest  due  on  the 
mortgage  after  the  institution  of  the 
suit,  at  which  time  he  had  been  in- 
formed by  the  plaintiff  that  he 
would  be  required  to  pay  the  attor- 
ney's fee.  The  statute  in  Cahf ornia 
provided  that  "in  all  cases  of  fore- 
closure of  mortgage  the  attorneys' 
fee  shall  be  fixed  by  the  court  in 
which  the  proceedings  of  foreclosure 
are  had,  any  stipulation  in  said 
mortgage  to  the  contrary  notwith- 
standing." This  case  affords  no  sup- 
port to  appellant's  contention. 

The  Utah  case  (Gray  v.  Denhal- 
ter)  is  likewise  controlled  by  stat- 
ute. In  that  case  the  court,  after 
quoting  the  statute  in  question, 
said:  "So  likewise,  as  such  party, 
he  was  liable  to  have  the  conditions 
of  the  decree  and  sale  enforced 
against  him  at  any  time  before  the 
commissioner  had  made  his  report 
as  directed  in  the  decree,  and  the 
sale  had  been  confirmed,  and  final 
disposition  of  the  cause  made." 

In  the  case  before  us,  however,  the 
attorney  seeks  to  go  much  further, 
and  to  have  his  fee  declared  a  lien 
upon  the  real  estate  purchased  by 
his  client  some  four  years  after  the 
confirmation  of  the  sale  and  ap- 
proval of  the  deed.  That  he  cannot 
do  this  becomes  apparent  when  we 
consider  the  origin  of  the  lien  and 
its  nature  and  purpose.  As  hereto- 
fore shown,  by  quotations  from  the 
text-writers  and  cases,  the  lien  orig- 
inated in  the  desire  on  the  part  of 
the  courts  to  protect  attorneys 
against  dishonest  clients,  who,  utiliz- 
ing the  services  of  the  attorney  to 
establish  and  enable  them  to  enforce 
their  claims  against  their  debtors, 
sought  to  evade  payment  for  the 


seivices  which  enabled  them  to  re- 
cover their  demand.  The  court,  hav- 
ing control  of  its  own  process,  would 
not  permit  the  client  to  have  the 
benefit  thereof  without  paying  the 
attorney,  because  in  equity  and  good 
conscience  he  should  compensate  the 
attorney,  as,  by  his  exertions  and 
skill,  he  had  made  it  possible  for  the 
client  to  invoke  the  aid  of  the  court, 
and  secure  the  process  of  such  court 
to  enforce  his  demand.  The  court, 
having  control  of  its  own  process, 
saw  to  it  that  the  client  did  not 
utilize  it  so  as  to  defeat  the  attorney 
of  his  fee.  Upon  proper  application 
by  the  attorney  it  would  direct  its 
officers  to  pay  to  the  attorney  the 
money  to  which  lie  was  entitled,  or 
would  withhold  its  process  until  he 
was  compensated.  In  cases  similar 
to  the  one  under  consideration,  if 
the  property  had  been  sold  to  a 
third  party,  of  course,  the  money 
would  nave  been  paid  into  the  hands 
of  the  commissioner,  and  it  could 
have  ordered  the  amount  of  the  at- 
torney's fee  paid  direct  to  such  at- 
torney. Where  the  property  was  bid 
in  by  the  creditor  in  satisfaction  of 
the  judgment,  as  in  this  instance, 
upon  the  attention  of  the  court  being 
called  to  the  fact  that  the  attorney 
had  not  been  paid,  the  court  would 
have  withheld  confirmation  of  the 
sale  and  approval  of  the  deeds  until 
he  was  paid;  and,  in  the  event  of 
the  failure  to  pay  it,  might,  by 
proper  order,  have  directed  a  resale 
of  the  property.  Thus  we  see  that 
the  courts,  by  the  control  which  they 
have  over  their  own  process,  have 
ample  power  to  protect  the  diligent 
attorney,  and  this  they  do,  as  stated, 
because  the  demands  of  equity  and 
justice  require  it. 

No  case  has  been  called  to  our  at- 
tention, in  the  absence  of  statute, 
where  the  courts  have  permitted  the 
attorney  to  assert  his  lien  in  an  in- 
dependent suit,  such 
as  is  attempted  in  t*'^^^, 
this  case;  and  the 
reason  is  plain.     The  .courts  only 
give  him   a   lien    upon   the   judg- 
ment,  or,   perhaps  more   properly 
speaking,   give  him  the   right   to 
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of  the   court,   by     sold  the  land  to  a  third  party,  and 
Stewart  sought  the  aid  of  a  court 


invoke  fhe  aid 

the  control  which  it  exercises  over 
its  process  and  officers  in  the 
cause  in  which  the  judsrment  was 
rendered,  in  securing  for  him  his 
just  compensation.  This  willingness 
on  the  part  of  the  court,  in  the  cause 
in  which  the  judgment  was  ren- 
dered, to  afford  him  protection,  gives 
to  the  diligent  attorney  an  ample 
remedy  by  which  he  can  enforce  his 
just  demands,  thus  affording  to  the 
diligent  ample  protection/  One  who 
has  been  dilatory,  and  has  permitted 
the  client  to  collect  the  judgment, 
without  objection  or  protest,  or 
seeking,  aid  from  the  court,  cannot 
invoke  the  aid  of  a  court  of  equity ; 
nor  can  he  ask  the  court,  after  he 
has  permitted  it  to  confirm  a  sale 
of  real  estate  to  his  client  in  satis- 
faction of  the  judgment,  and  ap- 
proved a  deed  made  by  its  commis- 
sioner, to  set  aside  its  acts  in  the 
prenuses.  It  is  a  well-known  equity 
maxim  that  '^equity  aids  the  vigilant, 
not  those  who  -slumber  on  their 
rights."  In  1  Jones  fltt  Liens,  §  204a, 
the  author,  in  speaking  of  attorneys' 
liens,  says :  "The  lien  does  not  exist 
after  the  client  has  accepted  satis- 
faction of  his  judgment,  and  it  does 
not  attach  to  property  received  in 
satisfaction  of  it." 

And  at  §  231  the  same  author 
says :  "The  attorney  waives  his  lien 
by  his  acquiescence  in  a  satisfaction 
of  the  judgment  by  the  payment  .of 
money  or  the  transfer  of  property 
to  his  client,  and  he  cannot  after- 
wards enforce  his  lien  upon  such 
money  or  property,  but  must  look  to 
his  client  alone  for  his  compensation. 
An  attorney's  lien  upon  a  judgment 
is  waived  by  his  procuring  the  trans- 
fer to  his  client  of  land  attached  in 
the  suit  in  satisfaction  of  the  judg- 
ment. His  lien  upon  the  judgment 
does  not  follow  the  land  when  the 
title  is  perfected  in  the  client." 

In  the  case  of  Stewart  v.  Flowers, 
44  Miss.  513,  7  Am.  Rep.  707,  the 
plaintiff,  an  attorney,  had  rendered 
services  to  the  defendant,  who  was 
plaintiff  in  a  chancery  suit,  wherein 
he  was  successful  and  recovered  the 
land  sought.    Afterwards  Flowers 
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of  equity  to  compel  Cotton,  who  had 
purchased  the  land  from  Flowers, 
and  had  not  paid  the  purchase  price. 
Flowers  being  joined  in  the  suit  as 
a  defendant,  to  pay  out  of  the  un- 
paid purchase  price  the  fees  which 
he  had  earned.  The  supreme  court, 
after  a  very  exhaustive  review  of 
the  authorities,  both  American  and 
English,  says:  "In  consideration, 
therrfore,  of  the  character  of  our 
institutions,  and  of  the  somewhat 
modified  relation  in  this  country  of 
attorney  and  client,  we  do  not  think 
it  advisable  to  extend  the  doctrine  of 
implied  liens,  especially  as  it  is  not 
necessary  to  the  profession;  attor- 
neys having  it  in  their  power  to  pro- 
tect themselves  by  the  exercise  of 
ordinary  prudence."  The  Missis- 
sippi court  recognized  the  right  of 
an  attorney  to  a  lien  upon  the  judg- 
ment and  to  the  interposition  of  the 
equitable  powers  of  the  court  in  aid 
of  the  attorney,  but  would  not  ex- 
tend the  lien  to  the  real  estate  re- 
covered. 

The  case  of  Goodrich  v.  McDon- 
ald, 112  N.  Y.  157,  19  N.  E.  649,  is 
very  like  the  present  case.  In  that 
case  Mrs.  Graves,  a  daughter  of 
the  defendant,  Mrs.  McDonald,  em- 
ployed Milo  Goodrich,  as  attorney, 
to  prosecute  an  action  for  a  money 
demand  against  William  T.  Porter. 
She  recovered  a  judgment  for  some- 
thing over  $11,000.  When  the  judg- 
ment debtor  was  ready  to  pay  the 
judgment,  he  notified  both  the  plain- 
tiff and  her  attorney.  The  attorney 
consented  that  the  money  should  be 
paid  direct  to  his  client.  Mrs. 
Graves  received  the  money  and  in- 
vested $6,000  of  the  proceeds  in  a 
bond  and  mortgage,  which  she  later 
assigned  to  her  mother,  under  a 
prior  agreement  that  her  mother 
was  to  receive  a  certain  portion  of 
the  proceeds  of  the  judgment.  Mrs. 
Graves  failed  to  pay  her  attorney, 
and  he  afterwards  instituted  suit  in 
equity  against  the  daughter  and 
mother  to  subject  the  bond  and 
mortgage,  which  the  mother  still  re- 
tained, to  the  payment  of  his  fee. 
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The  court,  after  an  extended  dis- 
cussion of  attorneys'  liens,  said: 
"The  lien,  as  thus  established,  is  not 
strictly  like  any  other  lien  known 
to  the  law,  because  it  may  exist,  al- 
though the  attorney  has  not,  and 
cannot  in  any  proper  sense  have, 
possession  of  the  judgment  re- 
covered. It  is  a  peculiar  lien,  to  be 
enforced  by  peculiar  methods.  It 
was  a  device  invented  by  the  courts 
for  t^e  protection  of  attorneys 
against  the  knavery  of  their  clients, 
by  disabling  cliente  from  receiving 
the  fruits  of  recoveries  without  pay- 
ing for  the  valuable  services  by 
which  the  recoveries  were  obtained. 
The  lien  was  never  enforced  like 
other  liens.  If  the  fund  recovered 
was  in  possession  or  under  the  con- 
trol of  the  court,  it  would  not  allow 
the  client  to  obtain  it  until  he  had 
paid  his  attorney,  and  in  administer- 
ing the  fund  it  would  see  that  the 
attorney  was  protected.  If  the  thing 
recovered  was  in  a  judgment,  and 
notice  of  the  attorney's  claim  had 
been  given,  the  court  would  not  al- 
low the  judgment  to  be  paid  to  the 
prejudice  of  the  attorney.  If  paid 
after  such  notice,  in  disregard  of  his 
rights,  the  court  would,  upon  mo- 
tion, set  aside  a  discharge  of  the 
judgment  and  allow  the  attorney  to 
enforce  the  judgment  by  its  process, 
so  far  as  was  needful  for  his  pro- 
tection. But  after  a  very  careful 
search  we  have  been  unable  to  find 
any  case  where  an  attorney  has  been 
permitted  to  enforce  his  lien  upon 
a  judgment  for  his  services  by  an 
equitable  action,  or  where  he  has 
been  permitted  to  follow  the  pro- 
ceeds of  a  judgment  after  payment 
of  them  to  his  client.  His  hen  is 
upon  the  judgment,  and  the  courts 
will  enforce  that  through  the  control 
it  has  of  the  judgment  and  its  own 
records,  and  by  means  of  its  own 
process,  which  may  be  employed  to 
enforce  the  judgment.    But  after 


the  money  recovered  has  been  paid 
to  his  client,  he  has  no  lien  upon 
that,  and  much  less  a  lien  upon  prop- 
erty purchased  with  that  money  and 
transferred  to  another.  After  such 
payment,  unless  he  has  protected  his 
lien  by  notice  to  the  judgment  debt- 
or, his  lien  is  forever  gone,  and  he 
must  look  to  his  client  alone  for  his 
compensation.  As  said  by  Lord  £1- 
lenborough,  in  Wilson  v.  Kymer,  1 
Maule  &  S.  157,  105  Eng.  Reprint, 
59,  and  repeated  by  Senator  Ver- 
planck  in  McFarland  v.  Wheeler,  26 
Wend.  467 :  'In  a  case  of  a  lien  we 
Should  be  anxious  to  tread  cautiously 
and  on  sure  grounds  before  we  ex- 
tend it  beyond  the  limits  of  decided 
cases.'  There  are  not  only  no  de- 
cided cases  which  sanction  the  main- 
tenance of  this  action,  but  the  drift 
of  all  the  authorities  is  against  the 
plaintiff's  contention." 

To  the  same  effect  see  also  Cowen 
v.  Boone,  48  Iowa,  350,  and  Keehn 
V.  Keehn,  115  Iowa,  467,  88  N.  W. 
957. 

From  the  argument  advanced  and 
the  authorities  cited,  we  are,  with 
some  reluctance,  forced  to  the  con- 
clusion that  the  lien  which  appellant 
had  upon  the  judgment  recovered 
for  his  client  was 
waived    where    he  SJ^ti^ZTJiT!' 
permitted  his  client  ci>««e  ot 
to     purchase     the  ^I'SSIf*'^  ■" 
property      ordered 
sold  by  the  court  in  satisfaction  of 
the  judgment,  and  the  court,  with- 
out objection  on  the  attorney's  part, 
confirms  the  sale  and  approves  the 
deeds  for  the  same  to  his  client,  and 
the  attorney's  lien  upon  the  judg- 
ment did  not  follow  the  land  when 
the  title  was  perfected  in  his  client 
Hence  the  trial  court  properly  sus- 
tained the  demurrer  to  his  com- 
plaint, and  its  judgment  will  be  af- 
firmed; and  it  is  so  ordered. 

Hanna  and  Parker,  JJ.,  concur. 


Digitized  by 


Google 


ANNO,— ATTORNEY'S  LIEN— PROPERTY  PURCHASED  BY  CLIENT.  48S 


ANNOTATION. 

AttoHMgr's  lien  on  prupcrty  pnrehased  by  dicnt  on 

procured  by  attorney. 


•ale  onder  •  judgment 


Treatinsr  the  question  discussed  in 
the  reported  case  (Pbichabo  ▼.  Fvir- 
MQt,  ante,  474)  as  one  of  waiver,  there 
is  little  authority  to  be  found  on  the 
qnestion,  but  the  decision  in  that  case 
is  supported  to  some  extent  by  Har- 
ton  T.  Amason  (1916)  196  Ala.  694, 
71  So.  180,  and  Cowen  t.  Boone  (1878) 
48  Iowa,  850. 

In  Cowen  v.  Boone  (Iowa)  supra, 
land  was  attached  in  an  action  by  the 
client,  and  after  judgment  the  title 
thereto  was  perfected  in  the  client  by 
the  attorneys  in  some  manner  which, 
the  court  says,  is  not  disclosed  and  is 
not  material.  It  was  held  that  by  per- 
fecting title  in  the  client,  without 
protecting  themselves,  the  attorneys 
waived  their  lien,  assuming  that  they 
had  a  lien  on  the  attached  land.  The 
client  had  sold  the  land,  taking,  a 
mortgage  for  the  purchase  price,  and 
the  question  arose  in  a  suit  to  fore- 
close the  mortgage,  to  which  the  at- 
torneys were  made  defendants  as  per- 
sons claiming  a  lien  on  the  land.  The 
court,  after  conceding,  without  decid- 
ing, that  the  lien  given  the  attorneys 
by  the  statute  carried  with  it  the  lien 
of  the  judgment  or  attachment,  said : 
"Now  defendants  insist  that  their  lien, 
as  attorneys,  attached  to  and  contin- 
ued to  exist  on  the  land  after  they 
had  succeeded  in  perfecting  the  title 
thereto  in  their  client.  .  .  .  Cer- 
tainly, when  the  defendants  perfected 
the  title  in  their  client  without  obtain- 
ing payment  for  their  services,  W.  H. 
Marble  [the  defendant  in  the  action 
in  which  the  services  were  rendered 
by  the  attorneys]  would.not  be  bound 
tOvpay  them.  It  must,  we  think,  be 
true  as  between  Boone,  the  plaintiff, 
and  the  defendants,  that  the  latter 
should  be  deemed  to  have  waived  their 
lien.  In  fact,  the  lien  was  on  the  mon- 
ey  due  from  the  adverse  party  to  the 
client  of  defendants.  Now,  suppose 
the  latter  had  collected  the  money, 
and  paid  it  over  without  satisfying 
the  amount  of  the  lien;  certainly  they 
would  be  deemed  to  have  waived  it. 


and  the  judgment  debtor  would  be  dis- 
charged. Now,  conceding  defendants' 
theory  as  to  their  lien  to  be  true,  this 
is  precisely  what  they  have  done;  for 
their  claim  is  that  the  filing  of  their 
lien  created  a  lien  on  the  land  in  the 
hands  of  the  judgment  debtor,  and  the 
title  to  this  land  they  'have  perfected' 
in  their  client,  without  protecting 
themselves.  We  are  of  the  opinion 
that  the  judgment  debtor,  Boone,  and 
the  plaintiff,  had  the  right  to  suppose 
the  lien  of  defendants  to  have  been 
satisfied  or  waived,  and  that  the  mort- 
gage lien  is  superior  to  the  lien  of  de- 
fendants, who,  in  fact,  have  no  lien 
on  the  land." 

In  Harton  v.  Amason  (Ala.)  supra, 
a  suit  was  settled  by  an  agreement, 
approved  by  complainant's  attorney, 
whereby  land  was  to  be  conveyed  to 
the  complainant  or  to  a  trust  com- 
pany, as  he  should  require;  the  land 
was  so  conveyed  to  the  trust  company. 
It  was  held  that  complainant's  attor- 
ney had  no  lien  thereon.  After  say- 
'ing  that  no  lien  existed  unless  the 
statutory  lien  on  suits  extended  to 
land,  the  title  to  which  was  vested  or 
confirmed  in  the  client  upon  the  con- 
sideration, in  whole  or  in  part,  of  a 
dismissal  of  the  suit  by  the  consent 
of  the  client  and  the  attorney,  the 
court  said  that  whatever  might  be  the 
ultimate  construction  of  the  statute 
in  that  respect,  it  was  quite  clear  that 
the  agreement  of  the  attorney  to  the 
dismissal  by  his  client  of  the  suit  up- 
on which  he  would  rest  his  claim  to  a 
statutory  lien  extinguished  the  basis 
of  any  such  lien  thajb  might  once  have 
existed  upon  the  suit. 

In  Loofbourow  v.  Hicks  (1901)  24 
Utah,  49,  55  L.R.A.  874,  66  Pac.  602,  in 
which,  as  subsequently  shown,  the  at- 
torneys' lien  was  upheld,  the  court 
said  that  the  finding  of  the  trial  court 
that  the  plaintiffs  (attorneys)  had  by 
laches  and  delay  waived  their  right 
to  have  the  sale  vacated  and  set  aside, 
and  also  had  waived  any  lien  in  their 
favor  on  the  property,  was  not  based 
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on  any  defense  set  up  in  the  answer; 
that  it  was  merely  a  legal  conclusion, 
not  within  the  issues  raised  by  the 
answer,  and' was  therefore  nugatory, 
and  could  not  be  considered  as  sup- 
porting the  judgment  against  the 
plaintiffs. 

It  should  be  observed  that  the  de- 
cision in  the  reported  case  (Pbichard 
V.  FULMESt,  ante,  474)  lies  within  a 
narrow  compass,  and  that  the  opinion 
points  out  to  the  diligent  attorney 
the  means  of  protecting  himself  in 
case  of  the  purchase  of  the  property 
by  the  client;  i.  e.,  by  an  appeal  to 
the  court  to  withhold  its  confirmation 
of  the  sale  and  approval  of  the  deed, 
or  to  direct  a  resale  of  the  property 
unless  the  attorney's  fees  are  provid- 
ed for.  In  this  conection  see  Gray  v. 
Denhalter  (1898)  17  Utah,  812,  63 
Pac.  976,  holding  that  where  a  decree 
of  foreclosure  fixed  the  amount  of  the 
attorney's  fees,  and  one  to  whom  the 
mortgage  and  secured  debt  had  been 
assigned,  pending  the  action,  pur- 
chased the  property,  but  refused  to 
pay  the  attorney's  fees,  the  attorney 
had  a  standing  to  ask  the  court  to 
order  a  resale  unless  such  fee  was 
paid. 

While  the  foregoing  cases  are  tha 
only  ones  which  discuss  this  question 
as  one  of  waiver,  the  cases  discussing 
the  question  whether  the  lien  attaches 
to  property  purchased  by  the  client  at 
a  sale  for  the  satisfaction  of  the  judg- 
ment require  consideration.  It  will 
be  noted  that  in  the  reported  case 
(Pbichakd  v.  Fulmer),  while  the 
court  states  at  its  conclusion  that  the 
lien  was  waioed,  the  question  for  de- 
termination, as  stated  by  it,  was 
whether  the  lien  attached  to  money 
or  property  which  the  client  received 
in  satisfaction  of  the  judgment,  and 
most  of  its  discussion  is  directed  to 
this  question.  The  court's  argument 
that  the  lien  did  not  attach  to  property 
purchased  by  the  client  was  based  on 
its  view  that  the  common-law  rule 
was,  as  stated  in  1  Jones  on  Liens,  § 
204a,  that  the  lien  did  not  exist  after 
the  client  had  accepted  satisfaction  of 
his  judgment,  and  that  it  did  not  at- 
tach to  property  received  in  satisfac- 
tion of  it.    This  statement  of  the  rule 


does  not  seem  to  find  much  support  in 
the  cases  cited  by  the  author,  but  is 
apparently  supported  by  the  cases  cit- 
ed in  the  reported  case  (Prichabd  v. 
Fulmeb).   And  see  also  6  C.  J.  p.  780. 

If  this  is  a  correct  statement  of  the 
common-law  rule,  it  would  seem  to 
follow,  as  intimated  by  the  court,  that 
the  common-law  lien  does  not  attach 
to  property  purchased  by  the  client  at 
a  foreclosure  sale.  The  statutory  lien 
of  an  attorney  is,  however,  generally 
held  to  apply  to  such  property.  Port- 
er V.  Hanson  (1880)  36  Ark.  591; 
Wooten  V.  Denmark  (1890)  86  Ga. 
678,  11  S.  E.  861;  Reid  t.  Punch 
(1880)  2  Ky.  L.  Rep.  62;  Skinner  v. 
Busse  (1902)  88  Misc.  266,  11  N.  Y. 
Anno.  Cas.  156,  77  N.  Y.  Sqpp.  560. 
And  see  Ison  v.  Bell  (1886)  7  Ky.  L 
Rep.  689  (abstract),  as  to  lien  of  at- 
torney employed  to  collect  judgments 
which  were  satisfied  by  the  sale  of 
land  to  the  client. 

The  statute  involved  in  Porter  v. 
Hanson  (Ark.)  supra,  probably  gave 
the  attorney  a  lien  upon  and  interest 
in  the  judgment,  and  provided  that 
property  sold  in  pursuance  of  or  to 
satisfy  the  judgment,  and  purchased 
by  or  on  behalf  of  the  party  in  whose 
favor  the  judgment  was  rendered, 
should  be  deemed  held  in  trust  for 
the  holder  of  the  lien  until  it  was 
discharged.  In  a  suit  to  foreclose  a  | 
vendor's  lien,  the  land  was  bid  off  by 
the  plaintiff  for  less  than  the  amount  . 
of  the  judgment,  and  subsequently 
conveyed  to  his  heirs  after  his  death. 
It  was  held  that  his  attorneys  had  a 
lien  on  the  land  superior  to  the  rights 
of  persons  claiming  under  an  assign- 
ment or  power  of  attorney  from  the 
client.  "The  court  said  that  the  at- 
torneys, by  statute  and  by  the  prin- 
ciples of  equity  practice,  had  a  lien 
on  the  fund 'thereby  recovered;  that^ 
as  the  complainant  had  taken  land  by 
foreclosure  in  place  of  money,  it  was 
in  accordance  with  prior  decisions  to 
transfer  the  lien  to  the  land,  and  that, 
moreover,  the  statute  gave  the  lien  in 
plain  language. 

Wooten  v.  Denmark  (1890)  85  Ga. 
578,  11  S.  E.  861,  supra,  involved  a 
purchase  at  an  execution  sale  under 
a  judgment  foreclosing  a  mortgage. 
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The  judgment  creditor  paid  no  money, 
the  price  of  the  land  being  simply  en- 
tered as  a  credit  on  the  execution. 
The  statute  provided  that  upon  all 
suits  for  the  recovery  of  real  or  per- 
sonal property,  and  upon  all  judg- 
ments or  decrees  for  the  recovery 
thereof,  attorneys  should  have  a  lien 
on  the  property  recovered,  and  it  was 
held  that  the  property  so  purchased 
was  "property  recovered."  The  court 
Bud:  "Wooten  could  have  compelled 
the  sheriff  to  sell,  for  money,  the 
whole  land,  or  so  much  of  it  as  would 
have  paid  off  his  fees.  His  lien  at- 
tached to  the  judgment  of  foreclosure, 
the  mortgage,  and  everything  that  was 
incident  thereto.  And  when  Walter 
purchased  this  land  by  means  of  the 
judgment  recovered  by  Wooten,  it  was 
in  effect  a  recovery  by  Wooten  of  the 
land  itself.  .  .  .  The  question  is. 
What  did  Walter  get  as  the  result  of 
Wooten's  services?  In  this  case  he 
got  the  land  upon  which  Wooten  seeks 
to  foreclose  his  lien.  In  our  opinion 
this  was  property  recovered  by  Woot- 
en for  his  client,  and  falls  not  only 
within  the  spirit  and  equity  of  the 
statute,  but  also  within  its  letter. 
.  .  .  The  rule  to  be  deduced  from 
the  decisions  construing  laws  similar 
to  our  own,  which  give  attorneys' 
liens,  is  that  the  lien  attaches  to  the 
fruits  of  the  labor  and  skill  of  the 
attorney,  whether  realized  by  judg- 
ment or  decree,  or  by  virtue  of  an 
award,  or  in  any  other  way,  as  long  as 
they  are  the  result  of  his  exertions." 
In  Skinner  v.  Busse  (1902)  38  Misc. 
265, 11  N.  Y.  Anno.  Cas.  156,  77  N.  Y. 
Supp.  560,  supra,  it  was  held  that,  un- 
der the  New  York  statute  giving  a 
lien  on  a  judgment  in  the  client's  fa- 
vor, and  the  proceeds  thereof  in 
whosesoever  hands  they  may  come,  the 
attorneys  for  a  mortgagee,  whose  ex- 
ecutrix continued  an  action  to  fore- 
close the  mortgage,  and  purchased 
the  proper^  at  the  foreclosure  sale, 
had  a  lien  on  such  property,  "for  that 
property  in  the  defendant's  hands  is 
the  proceeds  of  the  judgment  entered 
in  the  actions  instituted  by  the  mort- 
gagee." It  is,  however,  doubtful 
whether  there  was  any  controversy 
on  this  point,  defendants  contentions 


being  that  the  lien  could  not  be  en- 
force^  in  an  independent  action,  and 
that  the  attorneys,  having  sued  on  an 
express  contract,  could  not  recover  on 
8  quantum  meruit. 

Where  an  attorney  was  employed  to 
collect  a  debt  secured  on  a  tract  of 
land,  for  one  fifth  of  the  proceeds, 
whether  land  or  money,  and  the  land 
was  sold  under  decree  of  the  court  to 
the  client,  who  refused  to  recognize 
the  attorney's  rights,  it  was  said  in 
Smith  T.  Young  (1871)  62  UL  210, 
that  the  attorney  had  an  equitable 
lien  on  one  fifth  of  the  land.  The 
court  probably  did  not  mean,  however, 
that  iie  had  an  ordinary  attorney's 
lien,  as  in  Illinois  at  that  time  an  at- 
torney had  no  lien  other  than  the  re- 
taining lien,  except  by  virtue  of  an 
express  contract  creating  an  equitable 
assignment.  Cameron  v.  Boeger 
(1902)  200  ni.  84,  93  Am.  St.  Rep.  165, 
66  N.  E.  690. 

Where  land  was  sold  under  a  de- 
cree of  foreclosure  to  one  who  pur- 
chased the  decree  from  the  mortgagee 
for  less  than  the  amount  of  the  judg- 
ment, and  who  paid  no  money  except 
the  costs  on  account  of  the  purchase 
of  the  land,  it  was  held  in  Loofbourow 
V.  Hicks  (1901)  24  Utah,  49.  55  L.R.A. 
874,  66  Pac.  602,  that  a  lien  for  the 
attorney's  fees  allowed  by  the  judg- 
ment of  foreclosure  attached  to  the 
land,  and  might  be  enforced  against 
it,  especially  when '  the  sale  was 
brought  about  through  the  conniv- 
ance or  fraud  of  the  purchaser,  or 
those  acting  in  his  behalf. 

Under  a  statute  giving  attorneys  a 
privilege  for  the  amount  of  their  pro- 
fessional fees  on  all  judgments  ob- 
tained by  them,  it  was  held  in  Luneau 
V.  Edwards  (1887)  39  La.  Ann.  876, 
6  So.  24,  as  stated  in  the  syllabus, 
that  the  privilege  did  not  extend  to 
land  which  the  owner  of  the  judgment 
might  obtain  or  revendicate  in  execu- 
tion or  by  virtue  of  the  judgment. 
No  purchase  by  the  client  appears  to 
h^ve  been  involved. 

Where  land  purchased  at  an  execu- 
tion sale  by  the  judgment  creditor 
was  redeemed,  it  was  held  that  the 
judgment  creditor's  attorney  had  no 
lien  on  the  land.    Williams  v.  Bradley 
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(1914)  187  Ala.  168,  65  So.  534.  The 
court  said  that  the  office  and  effect  of 
the  lien  was  to  assure  the  attorney's 
compensation  for  services  rendered 
in  the  particular  matter  progressing 
to  judgment;  and  that,  in  con- 
sequence, the  lien  was  a  charge  alone 
upon  the  client's  property  in  the  judg- 
ment in  the  client's  favor;  that  the 
subject-matter  of  the  lien,  viz.,  the 
judgment,  became  extinct  when  the 
judgment  was  paid  in  full,  and,  hav- 
ing become  extinct,  could  not  be  the 
subject  of  8  lien;  and  that  "with  this 
judgment  extinguished  in  a  perfectly 
lawful  manner,  by  the  levy  upon  and 
sale  of  defendanl^s  property,  certain- 
ly there  could  be  no  possible  further 
liability  against  or  exaction  of  the  de- 
fendant in  the  judgment.  No  fraud 
of  any  character  is  charged  or  imput- 
ed to  him.  He  was  wholly  acquitted 
when  the  judgment  was  satisfied.  .  His 
redemption  of  the  land  from  the  pur' 
chaser  at  the  execution  sale  is  not 
shown  to  be  affected  with  any  mala 
fides." 

In  Coe  V.  East  &  W.  R.  Co.  (1894) 
65  Fed.  16,  it  was  held  (overruling 
the  special  master  in  this  respect) 
that  an  attorney  representing  bond- 
holders in  a  suit  to  foreclose  a  rail- 
road mortgage  and  collateral  litiga- 
tion had  no  lien  on  the  railroad  prop- 
erty, which  was  purchased  by  one  of 
his  clients.  The  attorney  had,  how- 
ever, been  discharged  before  the  prop- 
erty was  sold  free  and  clear  of  all 
encumbrances  except  receiver's  cer- 
tificates and  obligations,  and  the  court 
said  that  the  attorney's  lien  was  fixed 
and  determined  at  the  time  he  was 
discharged,  and  that  it  was  difficult 
to  see  how  any  subsequent  action  of 
the  client  in  purchasing  the  road 
could  enlarge  or  defeat  the  lien;  that 
even  if  the  client  had  purchased  the 
property  as  a  bondholder,  represent- 
ing the  bonds  owned  by  him,  the  lien 
would  not  have  been  enlarged  or  ex- 
tended to  the  property,  except  so  far 
as  the  bonds  were  by  such  purchase 
merged  into  the  railroad  property,  and 
that  the  client,  in  fact,  purchased  as 
any  stranger  might  have  done;  tiiat 
the  property  was  sold  free  of  encum- 
brances except  receiver's  certificates 


and  obligations,  and  that  thereby  all 
lien  of  the  bonds  was  devested  as  to 
the  property  and  remitted  to  the  fund 
derived  from  the  sale.  It  would  seem 
that  the  client  must  have  paid  the 
purchase  price  in  cash,  and  not  by 
surrendering  his  bonds,  as  the  prop- 
erty did  not  sell  for  enough  to  leave 
any  surplus  to  be  applied  on  the 
bonds. 

See  also  the  following  cases  involv- 
ing questions  having  some  analogy  to 
the  question  under  annotation : 

Morton  v.  Hallam  (1889)  89  Ky. 
166,  12  S.  W.  187,  involving  the  sale 
of  a  railroad  to  a  reorganized  com- 
pany, in  which  the  client,  a  judgment 
creditor  of  the  company,  received 
stock,  the  court  holding  that  the  stock 
was  not  subject  to  a  lien  as  against 
a  bone  fide  purchaser. 

Perkins  v.  Perkins  (1871)  9  Heisk. 
(Tenn.)  96,  holding  that  attorneys 
had  no  claim  against  land  purchased 
by  a  client  at  a  judicial  sale,  until  the 
sale  was  confirmed,  as  the  land  still 
belonged  to  the  judgment  debtor. 

Cantrell  v.  Ford  (1898)  —  Tenn. 
— ,  46  S.  W.  681,  where  it  was  claimed 
that  an  agreement  between  an  attor- 
ney and  client  constituted  a  lien  on 
land  purchased  by  the  client  at  a  sale 
under  a  judgment;  and  the  court  said 
that  this  might  be  so,  as  between  the 
parties,  but  that  the  agreement  could 
be  of  no  effect  as  against  other  cred- 
itors of  the  client,  for  want  of  regis- 
tration. 

Chapman  v.  Sneed  (1856)  17  Tex. 
428,  where  a  note  given  the  attorney 
by  the  client,  providing  that  it  should 
operate  as  a  lien  on  a  judgment  re- 
covered by  the  attorney,  was  given 
after  the  client's  purchase  of  land  at 
a  sale  to  satisfy  the  judgment;  but  the 
court,  in  support  of  the  judgment  of 
the  lower  court,  in  favor  of  the  attor- 
ney, indulged  the  presumption  that 
the  lien  existed  by  agreement  prior  to 
the  sale,  and  affirmed  the  judgment, 
giving  the  attorney  a  lien  on  the  land. 

Flanary  v.  Wade  (1908)  102  Tex. 
68,  118  S.  W.  8,  reversing  (1908)  — 
Tex.  Civ.  App.  — ,  108  S.  W.  506,  in 
which  a  client  purchasing  land  at 
execution  sale  had  agreed  that  his 
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attorney  should  have  one  tbird  of  the 
recovery.  He  subsequently  brought 
a  suit  of  trespass  to  try  title,  and 
agreed  with  the  same  attorney  that  he 
shoald  have  one  half  of  the  client's 
interest.  The  suit  was  settled,  and 
the  controversy  was  over  the  attor- 
ney's claim  under  the  second  agree- 
ment, to  one  half  of  the  land,  which 

Fitzgerald  v.  Irby    (1901)    99  Vs. 
81, 37  S.  E.  777,  holding  that  amounts 


due  an  attorney  under  a  contract  for 
a  percentage  of  the  recovery  should 
have  been  declared  chargeable  on 
land  purchased  by  the  client,  as  first 
liens  thereon.  This  holding,  however, 
seems  to  have  been  on  the  theory  that 
the  contract  amounted  to  an  equitable 
assignment  of  the  fund  recovered,  and 
that  equity  would  follow  the  fund,  and 
enforce  the  owner's  right  against 
property  in  which  it  was  invested. 

A.  McT. 


EDITH  M.  STERN,  Admrx.,  etc.,  of  Philip  H.  Stern,  Deceased,  Respt., 

V. 

INTERNATIONAL  RAILWAY  COMPANY  et  al.,  Appts, 

Sew  York  Court  of  Appeals  — March  O,  1917, 
(220  N.  Y.  284,  116  N.  E.  769.) 

NoJaance  —  poles  in  street. 

1.  Poles  placed  by  a  street  railway  company  in  a  public  highway  to 
support  its  wires  are  a  nuisance  if  the  place  chosen  for  them  is  dangerous 
and  the  danger  so  needless  that  the  choice  becomes  unreasonable. 

[See  note  on  this  question  beginning  on  page  496.] 

negligently  locating  trolley  poles  in 
the  center  of  the  highway  to  the  un- 
reasonable menace  of  the  traveling 
public,  although  it  acts  under  the  gen- 
eral authority  of  the  legislature  and 
with  the  passive  acquiescence  of 
municipal  authorities. 
Municipal  corporation  —  failure  to 

abate  nuisance  —  liability. 

6.  Failure    of    a    municipality    to 
cause   the   removal    of  trolley   poles 


Highway  —  obstruction  —  poles. 

2.  Poles  placed  by  a  railway  com- 
pany in  a  city  street,  in  the  exercise  of 
a  statutory  authority  to  use  electric- 
ity as  a  motive  power  for  its  road,  are 
not  an  unlawful  obstruction  if  placed 
and  maintained  with  due  regard  for 
the  public  safety. 

Sane  —  dectric  poles  —  statutory  au- 
thority. 

3.  Statutory  authority  to  place 
poles  to  support  the  wires  of  an  elec- 
tric railway  company  in  a  public  street 
has  the  implied  condition  that  they 
mast  be  so  located  as  to  avoid  unrea- 
sonable and  unnecessary  danger  to 
travelers  on  the  highway. 

Street  railways  —  location  of  poles  in 
street. 

4.  A  street  car  company  having 
statutory  authority  to  electrify  its  line 
may  locate  the  necessary  poles  where 
it  will  in  the  highway,  in  the  absence 
of  express  command  by  legislature  or 
monicipality,  so  long  as  it  avoids  un- 
lawful and  unnecessary  danger  to 
travelers  on  the  highway. 

Street  railway  —  negligent  location 
of  poles  —  liability. 

5.  A  street  railway  company  is  lia- 
ble for  injury  to  a  traveler  caused  by 


placed  in  the  center  of  a  highway,  and 
which  reasonable  care  would  reveal 
to  be  a  menace  to  the  traveling  public, 
will  render  it  liable  for  injury  caused 
to  a  traveler  by  one  of  the  poles. 
Highway  —  changed  modes  of  travel 

—  effect  on  poles. 

7.  The  jury  may  find  that  poles 
placed  in  the  middle  of  a  city  street 
to  support  trolley  wires  are  an  unrea- 
sonable menace  to  travelers,  in  view 
of  the  changed  methods  of  travel  upon 
Budh  streets,  even  though  the  place  is 
a  residence  section,  if  business  has 
gained  a  foothold  there;  especially  if 
the  feity  had,  some  time  before,  di- 
rected a  change  of  the  poles  to  the 
sidewalk  on  other  portions  of  the  same 
street. 
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Mnnicipal  corporations  —  liability  for 
defective  poles. 

8.  A  city  cannot  exonerate  itself 
from  liability  for  injury  by  a  defect 
in  the  plan  of  the  city  streets,  if  the 
plan  was  not  a  true  exercise  of  -dis- 
cretion, but  mere  passive  acquies- 
cence in  a  dangerous  condition. 
Highway  —  danger  —  failure  to  abate 

—  liability. 

9.  Failure  of  a  municipal  corpora- 
tion to  abate  dangers  in  a  city  street, 
which   reasonable   care   would   have 


revealed,  will  charge  it  with  liability 
for  injury  to  a  traveler  through  such 
danger,  whether  the  form  of  action  be 
negligence  or  nuisance. 

Municipal    corporation  —  power   to 

remove  poles. 

10.  A  municipal  corporation  may 
compel  the  removal  from  the  center  of 
a  street  of  trolley  poles  which  have 
become  a  menace  to  the  traveling  pub- 
lic although  they  were  safe  when  first 
placed  there. 


(Collin,  J.,  dissents  in  part.) 


APPEAL  by  defendants  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court,  Fourth  Department,  affirming  a  judgment  of  a  Trial 
Term  for  Erie  County  in  plaintiff's  favor  in  an  action  brought  to  recover 
damages  for  the  death  of  her  husband,  alleged  to  have  been  caused  by 
defendants'  negligence.    Affirmed.     . 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Messrs.  Norton,  Penney,  Spring,  &  The  defendant  railway  company 
Moore,  for  appellant.  Railway  Com-     was  guilty  of  no  negligence  in  the 


pany: 

The  consent  of  the  local  authorities 
to  the  construction  and  maintenance, 
of  a  railroad  and  the  structures  to 
operate  the  same  in  the  center  of  the 
streets,  presumed  under  the  Railroad 
Law  to  have  been  given  to  defendant 
railway  company,  bcame  part  of  its  in- 
divisible franchise  as  if  given  direct- 
ly by  the  legislature. 

New  York  v.  Bryan,  196  N.  Y.  165,  89 
N.  E.  467;  People  v.  Bleecker  Street  & 
F.  Ferry  R.  Co.  140  App.  Div.  611,  125 
N.  Y.  Supp.  1045;  Stillwater  &  M. 
Street  R.  Co.  v.  Boston  &  M.  R.  Co.  171 
N.  Y.  595,  59  L.R.A.  489,  64  N.  E.  511; 
Brookljm  Heights  R.  Co.  v.  Brooklyn, 
152  N.  Y.  250,  46  N.  E.  509;  McCruden 
V.  Rochester  R,  Co.  5  Misc.  59,  25  N. 
Y.  Supp.  114,  affirmed  in  151  N.  Y. 
623,  45  N,  E.  1133;  People  ex  rel.  New 
York  V.  New  York  R.  Co.  217  N.  Y.  310, 
112  N.  E.  49. 

The  location  of  the  trolley  poles  in 
the  center  of  Main  street  was  within 
the  statutory  power  and  authority  of 
the  common  council  to  adopt,  and  the 
presumption  being  that  it  did  adopt 
such  location  lawfully,  there  could  be 
no  charge  of  nuisance  founded  upon 
such  location. 

People  ex  rel.  New  York  v.  New 
York  R.  Co.  217  N.  Y.  310,  112  N.  E. 
51;  McCruden  v.  Rochester  R.  Co.  6 
Misc.  63,  25  N.  Y.  Supp.  114,  77  Hun, 
609,  28  N.  Y.  Supp.  1135;  Hollis  v. 
Brooklyn  Heights  R.  Co.  128  App.  Div. 
821,  113  N.  Y.  Supp.  4. 


maintenance  of  its  center  pole  line. 

2  Abbott,  Mun.  Corp.  §  829;  Dill. 
Mun.  Corp,  5th  ed.  §  1128 ;  Lambert  v. 
Westchester  Electric  R.  Co.  191  N.  Y. 
253,  83  N.  E.  977. 

Under  the  charter  of  the  city  of 
Buffalo,  the  cohimon  council  has  the 
general  control  of  the  streets,  and  is 
specifically  authorized  to  regulate  the 
use  of  the  same. 

Buffalo  V.  Stevenson,  207  N.  Y.  258, 
100  N.  E.  798;  Orange  County  Trac- 
tion Co.  V.  Newburgh,  86  Misc.  512, 
149  N.  Y.  Supp.  1 ;  Lansing  v.  Toolan, 
37  Mich.  152;  Maximilian  v.  New 
York,  62  N.  Y.  160,  20  Am.  Rep.  468; 
Urquhart  v.  Ogdensburg,  91  N.  Y.  70, 
43  Am.  Rep.  655;  Le  Frois  v.  Monroe 
County,  162  N.  Y.  563,  50  L,R.A.  206. 
57  N.  E.  185. 

.If  the  case  was  submitted  to  the 
jury  on  the  theory  of  negligence  of 
defendant  railway  company,  then 
error  was  committed,  because  the' 
court  did  not  submit  to  the  jury  the 
question  of  the  contributory  negli- 
gence in  defendant  railway  company's 

Cft86 

Francis  v.  Gaffney,  211  N.  Y.  47, 105 
N.  E.  96;  Romeyn  v.  Sickles,  108  N. 
Y.  652,  15  N.  E.  698;  Day  v.  New  Lots, 
107  N.  Y.  154,  13  N.  E.  915;  Lamphere 
v.  Lang,  213  N.  Y.  588,  108  N.  E.  82. 

Mr.  George  E.  Pierce,  with  Mr. 
William  S.  Rann,  for  appellant  city: 

The  construction  and  operation  of 
the  street  railway  in  Main  street  was 
authorized,  and  was  not  a  nuisance. 
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Babbage  v.  Powers,  ISO  N.  Y.  281, 
14  L.R.A.  398,  29  N.  E.  182;  Jorgensen, 
V.  Squires,  144  N.  Y.  280,  89  N.  E.  873; 
Hollis  V.  Brooklyn  Heights  R.  Go.  128 
App.  Div.  821,  113  N.  Y.  Supp.  4. 

The  legislature  having  granted  aa- 
thority  to  operate  a  street  railroad  in 
Main  street,  and  the  local  authorities 
and  proper^  owners  having  consented 
to  the  change  of  motive  power  and  the 
location  of  the  poles,  the  defendant 
city  is  not  liable  in  an  action  for  dam- 
ages, arising  by  reason  of  such  con- 
struction and  operation  of  the  rail- 
road. 

Urquhart  v.  Ogdensburg,  91  N.  Y. 
71,  43  Am.  Rep.  655;  Owen  v.  New 
York,  141  App.  Div.  221,  126  N.  Y. 
Supp.  38;  Pitman  v.  New  York,  141 
App.  Div.  672,  125  N.  Y.  Snpp.  941; 
Gains  v.  New  York,  156  App.  Div.  792, 
142  N.  Y.  Supp.  401,  affirmed  in  215 
N.  Y.  533,  L.R.A.1917C,  203.  109  N.  E. 
694,  Ann.  Cas.  1916A,  259;  Fitch  v. 
New  York,  23  Jones  &  S.  500,  2  N.  Y. 
Snpp.  700,  afSrmed  in  119  N.  Y.  608,  23 
N.  E.  1143. 

The  street  was  not  defective  or 
dangerous  to  legitimate  and  lawful 
travel. 

Ring  V.  Cohoes,  77  N.  Y.  83,  38  Am. 
Rep.  574;  Francis  v.  Gaffey,  211  N.  Y. 
47, 105  N.  E.  96;  Gaines  v.  New  York, 
215  N.  Y.  533,  L.R.A.1917C,  203,  109 
N.  E.  594,  Ann.  Cas.  1916A,  269. 

The  street  railway  between  Cold 
Springs  and  Scajaquada  creek  was 
lawfully  built,  and  the  city  could  not 
compel  a  change  in  the  location  or 
manner  of  construction. 

People  ex  rel.  New  York  v.  New 
York  R.  Co.'  217  N.  Y.  810,  112  N.  Y. 
49;  People  ex  rel.  New  Yoric  v.  New 
York  R.  Co.  supra;  People  ex  rel. 
Olean  v.  Western  New  York  &  P. 
Traction  Co.  214  N.  Y,  528,  108  N.  E, 
847. 

Mr.  Clinton  R  Gibbs,  for  appellant 
Windsor  Motor  Car  Company: 

There  is  not  any  evidence  which 
upon  any  reasonable  view  will  sustain 
the  verdict  that  Fairman,  the  driver 
of  the  automobile,  was  engaged  in 
the  business  of  the  defendant  Wind- 
sor Motor  Car  Company  at  the  time  of 
the  accident. 

Salisbury  v.  Erie  R.  Co.  66  N.  J.  L. 
233,  55  L.R.A.  578,  88  Am.  St.  Rep.  480, 
50  Atl.  117,-  10  Am,  Neg.  Rep.  584; 
Clark  V.  Buckmobile  Co.  107  App.  Div. 
120.  94  N.  Y.  Supp.  771;  Stewart  v. 
Baruch,  108  App,  Div.  577,  93  N.  Y. 
Snpp.  161;  Douglass  v.  Hewson,  142 
App,  Div.  166,  127  N,  Y.  Supp.  220; 


Parsons  v.  Wisner,  113  N.  Y.  Supp. 
922;  Patterson  v.  Kates.  152  Fed. 
481;  Evers  v.  Krouse,  70  N.  J.  L.  653, 
66  L.R.A.  592,  58  Atl.  181,  16  Am.  Neg. 
Rep.  515;  Lewis  v.  Amorous,  3  Ga. 
App,  50,  59  S,  £.  338;  Freibaum  v. 
Brady,  143  App,  Div,  220,  128  N,  Y. 
Supp,  121, 

There  is  not  any  evidence  to  sup- 
port the  verdict  against  the  defend- 
ant motor  car  company. 

Power  V.  Arnold  Engineering  Co. 
142  App.  Div.  401,  126  N.  Y.  Supp.  839. 

The  question  of  the  relation  of  the 
master  and  servant  between  the  de- 
fendant and  Fairman,  at  the  time  of 
the  accident,  which  was  submitted  by 
the  trial  court  to  the  jury  to  be  de- 
termined by  it  as  a  question  of  fact, 
should  have  been  determined  as  a 
question  of  law. 

Maher  v,  Benedict,  123  App. -Div. 
579,  108  N.  Y,  Snpp.  228;  Hull  v.  Lit- 
tauer,  162  N.  Y.  569,  57  N.  E.  102;  Mol- 
loy  V.  Whitehall  Portland  Cement  Co. 
116  App,  Div.  839, 102  N.  Y.  Supp,  363. 

The  defendants  were  improperly 
united  as  parties  defendant  in  the  ac- 
tion. 

Myers  v.  Lederer,  117  App.  Div,  27, 
101  N.  Y.  Supp.  1088;  Logan  v.  Whit- 
ley, 129  App.  Div.  670,  114  N.  Y.  Supp, 
255;  Siefken  v,  Erie  R.  Co,  57  Misc. 
222,  107  N.  Y.  Supp.  1060. 

Messrs.  Sullivan,  Bagley  &  Wechter, 
for  respondent : 

Upon  the  evidence  the  jury  were 
fully  warranted  in  finding  as  a  matter 
of  fact  that  the  maintenance  of  the 
center  poles  in  Main  street  by  the  ap- 
pellant railway  company  was  an  un- 
reasonable use  of  said  s^eet,  and  that 
these  center  poles  were  a  dangerous 
and  unnecessary  obstruction  to  pub- 
lic traffic,  and  that  the  railway  com- 
pany was  negligent  in  failing  to  re- 
move them. 

People  ex  rel.  New  York  v.  New 
'York  R.  Co.  217  N.  Y.  810,  112  N.  E. 
49;  Potter  v.  Collis,  156  N.  Y.  16,  50 
N.  E.  413 ;  Wager  v.  Troy  Union  R.  Co. 
25  N,  Y.  526;  Re  Rapid  Transit  R. 
Comrs,  197  N.  Y,  81,  86  L.ll.A.(N.S.) 
647,  90  N.  E,  456,  18  Ann.  Cas,  366; 
Davis  V.  New  York,  14  N,  Y.  506,  67 
Am.  Dec.  186;  Delaware,  L.  &  W.  R. 
Co.  V.  Buffalo,  158  N,  Y.  266,  68  N.  E. 
44;  People  6x  rel.  New  York  v.  New 
York  R.  Co.  217  N.  Y.  810,  112  N.  E, 
49;  Brooklyn  Heights  R.  Co.  v.  Steers, 
213  N.  Y.*  76,  106  N,  E,  919,  Ann.  Cas, 
1916C,  791;  Lincoln  Safe  Deposit  Co. 
V.  New  York,  210  N.  Y.  38,  L.R.A. 
1915P,  1009,  103  N.  E.  768;  Powers  v. 
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Mechanicville,  163  App.  Div.  138,  148 
N.  Y.  Supp.  452;  Bloss  v.  Oneida  R. 
Co.  162  App.  Div.  200,  147  N.  Y.  Supp. 
728;  Caruso  v.  Troy  Gas  Co.  153  App. 
Div.  431,  138  N.  Y.  Supp.  279,  affirmed 
in  209  N.  Y.  510,  102  N.  E.  IIQO. 

Although  defendant  had  authority 
to  place  trolley  poles  somewhere  in 
the  street,  it  is  still  liable  for  injury 
that  results  from  its  use  of  the  high- 
way because  it  has  not  exercised  its 
authority  in  a  reasonable  manner. 

Brown  v.  Metropolitan  Street  R.  Co. 
60  App.  Div.  185,  70  N.  Y.  Supp.  40, 
affirmed  in  171  N.  Y.  699,  64  N.  E. 
1119;  Lambert  v.  Westchester  Elec- 
tric R.  Co,  191  N.  Y.  248,  83  N.  E.  977; 
Brooklyn  Heights  R.  Co.  v.  Steers,  213 
N.  Y.  76,  106  N.  E.  919,  Ann.  Cas. 
1916C,  791;  Clifford  v.  Dam,  81  N.  Y. 
52;  Powers  v.  Mechanicville,  163  App. 
Div.  138,  148  N.  Y.  Supp.  452;  Bloss 
v.  Oneida  R.  Co.  162  App.  Div.  200, 
147  N,  Y.  Supp,  728;  Worster  v.  Forty- 
Second  Street  &  G,  Street  Ferry  R. 
Co.  50  N.  Y.  205;  Driggs  v,  Phillips, 
103  N.  Y.  77,  8  N,  E,  514;  St.  Vincent 
Female  Orphan  Asylum  v.  Troy,  76  N. 
Y.  114,  32  Am.  Rep.  286;  People  ex 
rel.  Wooster  v,  Maher,  141  N.  Y.  330, 
36  N.  E.  396;  Deshong  v.  New  York, 
176  N.  Y.  475,  68  N.  E.  880;  Delaware, 
L.  &  W.  R.  Co.  V.  Buffalo,  158  N.  Y.  272, 
58  N.  E.  44. 

The  jury  were  fully  authorized  in 
finding  that  the  city  of  Buffalo  was 
negligent  in  failing  to  cause  the  re- 
moval of  the  center  poles  from  Main 
street. 

People  ex  rel.  New  York  v.  New 
York  R.  Co.  217  N.  Y.  310,  112  N.  E. 
49;  Bloss  v.  Oneida  R.  Co.  162  App. 
Div.  200,  147  N.  Y.  Supp.  728;  Caruso 
V.  Troy  Gas  Co.  153  App.  Div.  431,  138 
N.  Y.  Supp.  279,  affirmed  in  209  N.  Y. 
510,  102  N.  E.  1100;  Barrett  v.  Lake 
Ontario  Beach  Improv.  Co.  174  N.  Y. 
316,  61  L.R.A.  829,  66  N.  E.  968,  14 
Am.  Neg.  Rep.  144;  Cohen  v.  New 
York,  113  N.  Y.  532,  4  L.R.A.  406,  10 
Am.  St.  Rep.  506,  21  N.  E.  700;  Sweet 
V,  Perkins,  196  N.  Y,  486,  90  N,  E.  50; 
Frank  v.  Warsaw,  198  N.  Y.  463,  31 
L.R.A.(N,S,)  676,  92  N.  E.  17,  1  N. 
C.  C.  A.  917;  New  York  v.  Rice,  198  N. 
Y.  128,  28  L,R,A.(N.S.)  375,  91  N.  E. 
283;  Berger  v.  Solvay,  156  App.  Div. 
440,  141  N.  Y.  Supp.  995;  Wells  v. 
Brooklyn,  9  App.  Div.  61,  41  N.  Y. 
Supp.  143,  appeal  dismissed  in  158  N, 
Y.  699,  53  N.  E.  1133,  affirmed  in  162 
N.  Y.  657,  57  N.  E.  1128;  Powers  v, 
Mechanicville,  163  App.  Div.  138,  148 
N.  Y.   Supp.  452;   Geneva   v.  Brush 


Electric  Co.  50  Hun,  581,  8  N,  Y. 
Supp.  595;  Fisher  v.  Mt.  Vernon,  41 
App.  Div.  293,  58  N.  Y.  Supp.  499,  6 
Am.  Neg.  Rep.  366;  Hayes  v.  Brook- 
lyn Heights  R.  Co.  200  N.  Y.  187,  93 
N.  E.  469;  Ring  v.  Cohoes,  77  N.  Y.  83, 
33  Am.  Rep.  574;  Embler  v.  Wallkill, 
57  Hun,  384,  10  N.  Y.  Supp,  797,  af- 
firmed in  132  N.  Y.  222,  30  N.  E.  404; 
Arey  v.  Newton,  148  Mass.  598, 12  Am. 
St,  Rep.  604,  20  N.  E.  327;  Delaware, 
L.  &  W.  R.  Co.  V.  Buffalo,  158  N.  Y. 
266,  53  N,  E.  44. 

The  findings  of  the  jury  that  Fair- 
man  was  prosecuting  the  business  of 
the  defendant  motor  car  company,  and 
acting  within  the  scope  of  his  author- 
ity in  inviting  the  deceased  and  others 
for  a  ride  in  the  Kline  automobile  on 
the  evening  of  the  accident,  were 
amply  supported  by  the  evidence. 

McCann  v.  Davidson,  145  App.  Div. 
522,  130  N.  Y.  Supp.  475;  Ferris  v. 
Sterling,  214  N.  Y.  249,  108  N.  E.  406, 
Ann.  Cas.  1916D,  1161;  Cosgrove  v. 
Ogden,  49  N.  Y.  255,  10  Am.  Rep.  361 ; 
Peck  V.  New  York  C.  &  H.  R.  R.  Co. 

70  N.  Y.  587;  Higgins  v.  Watervliet 
Tump.  &  R.  Co.  46  N.  Y.  23,  7  Am. 
Rep.  293 ;  Rounds  v.  Delaware,  L.  &  W. 
R.  Co.  64  N.  Y.  129,  21  Am.  Rep.  597,  8 
Am.  Neg.  Cas.  536;  Ochsenbein  v. 
Shapley,  85  N.  Y.  214;  Quinn  v.  Pow- 
ers, 87  N.  Y.  535,  41  Am.  Rep.  392; 
Kastner  v.  Long  Island  R.  Co.  76  App. 
Div.  323,  78  N.  Y.  Supp.  469;  Mott  v. 
Consumers  Ice  Co.  73  N.  Y,  543 ;  Bams 
V.  Glens  Falls,  S,  H.  &  Ft.  E.  Street  R. 
Co.  4  App,  Div.  426,  88  N.  Y.  Supp. 
856;    Collins  V.  Butler,  179  N.  Y.  156, 

71  N,  E.  746,  17  Am.  Neg.  Rep.  106. 
Deceased  was  not  chargeable  with 

the  negligence  of  the  person  driving 
the  car. 

Fisher  v.  Mt.  Vernon,  41  App.  Div. 
293,  58  N.  Y.  Supp,  499,  6  Am.  Neg. 
Rep.  356. 

Cardozo,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff,  as  administratrix  of 
the  estate  of  her  husband,  brings 
this  action  for  the  damages  suffered 
through  his  death.  She  has  obtained 
a  judgment  against  three  defend- 
ants, the  International  Railway 
Company,  the  city  of  Buffalo,  and 
the  Windsor  Motor  Car  Company. 
Her  husband  met  his  death  in  an 
automobile  collision.  The  car  in 
which  he  was  riding  belonged  to  the 
Windsor  Motor  Car  Company,  and 
was   driven   by   one   Fairman,    ita 
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general    manager,     use  of  center  poles,  unless  the  side- 


salesman    {Old 

There  is  evidence  that  Fairman  was 
driving  negligently.  He  attempted 
to  pass  a  car  ahead  of  him,  but  gave 
BO  warning  of  his  approach.  The 
car  ahead  moved  out  into  his  path 
to  pass  a  heavy  mail  wagon  in  front 
of  it.  To  avoid  collision  Fairman 
swung  his  own  car  sharply  to  the 
left,  and  it  collided  with  a  trolley 
pole  in  the  center  of  the  highway. 
Judgment  has  gone  against  the 
Windsor  Motor  Car  Company  on  the 
ground  that  it  is  chargeable  with  the 
negligence  of  its  servant.  Judg- 
ment has  gone  against  the  Interna- 
tional Railway  Company  and  the 
city  of  Buffalo  on  the  ground  that 
the  trolley  poles  were  unreasonable 
and  dangerous  obstructions. 

The  collision  occurred  in  Main 
street,  near  its  intersection  with 
Florida  street,  in  the  city  of  Buffalo. 
Main  street  in  that  neighborhood 
has  a  width  of  100  feet.  Each  side- 
walk is  25  feet  wide,  and  there  is  a 
space  of  50  feet  from  curb  to  curb. 
The  tracks  of  the  International  Rail- 
way Company,  the  successor  of  the 
Boffalo  Street  Railway  Company, 
run  through  the  center  of  the  street. 
Authority  to  lay  them  was  granted 
by  the  legislature  in  1866  (Laws 
1866,  chap.  479).  At  first,  the  cars 
were  drawn  by  horses,  but  for  many 
years  the  motive  power  has  been 
electricity.  A  change  of  power  was 
first  authorized  by  the  common 
council  in  1889.  The  consent  grant- 
ed at  that  time  affected  that  part  of 
Main  street  between  Cold  Springs 
and  Scajaquada  creek,  which  in- 
cludes the  scene  of  this  collision. 
The  council  did  not  prescribe  the 
location  of  the  poles,  and  the  rail- 
way company  placed  them  at  the 
center  of  the  street  in  the  space  be- 
tween its  double  tracks.  The  poles 
stand  at  intervals  of  125  feet.  They 
are  without  the  protection  of  curb- 
stones or  other  guards.  About  the 
same  time  there  was  a  like  change 
of  power  in  other  streets  and  dis- 
tricts. A  change  was  authorized  in 
Niagara  street  in  1890.  In  that 
street  the  resolution  of  the  common 
council  imposes  as  a  condition  the 


pole  construction  is  preferred  by  the 
abutting  owners.  In  1891,  a  change 
was  authorized  in  another  section  of 
Main  street,  a  section  between  Mich- 
igan and  Ohio  streets,  south  of  the 
Cold  Springs  district.  There  the 
council  required  the  side-pole  con- 
struction, unless  the  center  poles 
were  preferred  by  the  abutting 
owners.  By  that  time  center  poles 
had  already  been  installed  In  the 
Cold  Springs  district,  the  scene  of 
the  collision,  and  they  remained 
there  without  objection.  The  first 
suggestion  of  danger  came  in  1909. 
In  December  of  that  year  a  resolu- 
tion was  adopted  by  the  council,  re- 
quiring the  railway  company  to 
remove  the  "center  trolley  poles  now 
remaining  in  Main  street  between 
the  Erie  Railroad  and  city  line,  the 
same  being  dangerous  to  traffic  in 
said  street,"  and  in  February,  1912, 
a  resolution  similar  in  form  required 
the  removal  of  center  poles  between 
the  New  York  Central  belt  line  and 
the  Erie  Railroad.  Those  parts  of 
Main  street  are  south  of  the  scene 
of  the  collision.  They  are  given  over 
almost  exclusively  to  business.  Main 
street  where  the  collision  occurred 
is  chiefly  a  residence  district.  In 
that  district  no  change  of  location 
of  the  poles  has  ever  been  ordered 
by  the  council,  and  none  has  been 
made.  The  trial  judge  told  the  jury 
that  the  railway  company  and  the 
city  were  liable,  if  poles  located  in 
the  center  of  the  street  were  un- 
reasonable and  dangerous  obstruc- 
tions of  the  highway.  Whether  that 
ruling  may  be  sustained  is  the  first 
question  to  be  determined. 

The   railway  company   had   the 
right,  with  the  consent  of  the  com- 
mon council  and  the  property  own- 
ers, to  electrify  its  road  (Laws  1884, 
chap.  252,  §  12) .    The  consent  of  the 
council  was  obtained.    The  consent 
of  the  property  owners,  after  all 
these  years  of  acquiescence,  must 
be  presumed  (Rail-  nignway- 
road  Law,  §  171).  obBtmcttom— 
The  poles,  if  placed  *°*"' 
and  maintained  with  due  regard  for 
the  public  safely,  are  not  unlawful 
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obstructions.  They  are  obstructions 
incidental  to  the  exercise  of  a  statu- 
tory right.  The  statute  has  not  said, 
however,  where  the  poles  shall  be 
located.  The  implied  condition  is, 
therefore,  attached 
?ri?*p;fie^  that  they  must  be 

iutho?!*;^.  so    located    as    to 

avoid  unreasonable 
and  unnecessary  danger  to  travelers 
upon  the  highway  (Cleveland  v. 
Bangor  Street  R.  Co.  86  Me.  282, 
29  Atl.  1005;  McKim  v.  Philadel- 
phia, 217  Pa.  243,  19  L.R.A.(N.S.) 
506,  66  Atl.  340;  Lambert  v.  West- 
chester Electric  R.  Co.  191  N.  Y. 
248,  252,  88  N.  E.  977;  Hill  v.  New 
York,  189  N.  Y.  495,  34  N.  E.  1090; 
Delaware,  L.  &  W.  R.  Co.  v.  Buflfalo, 
158  N.  Y.  266,  53  N.  E.  44;  Morton 
v.  New  York,  140  N.  Y.  207,  22 
L.R.A.  241,  35  N.  E.  490;  Canan- 
daigua  v.  Foster,  156  N.  Y.  354,  359, 
41  L.R.A.  554,  66  Am.  St.  Rep.  575, 
50  N.  E.  971,  4  Am.  Neg.  Rep.  441; 
Brown  v.  Metropolitan  Street  R.  Co. 
60  App.  Div.  184,  186,  70  N.  Y. 
Supp.  40,  171  N.  Y.  699,  64  N.  E. 
1119;  21  Laws  of  England  (Hals- 
bury)  title  Nuisance,  p.  5201) .  Sub- 
ject to  that  condition  the  railway 
company,  in  the  absence  of  express 
command  by  the  municipal  author- 
ities, may  place  them  where  it  will. 
In  this  part  of  Main  street  the  city 
gave  no  command. 
-ioc'.*i"";f""  The  railway  com- 
^tVcet*"  pany    was,    there- 

fore, free  to  make 
its  own  choice,  if  the  choice 
was  not  unreasonable.  Freedom 
of  selection  it  had,  but  not  free- 
dom without  limits.  We  do  not 
mean  to  say  that  to  make  out  a 
breach  of  duty,  it  is  enough  to  show 
that  there  was  an  error  of  judgment 
(Seibert  v.  Missouri  P.  R.  Co.  188 
Mo.  657,  70  L.R.A.  72,  87  S.  W. 
995).  The  question  is  not  whether 
some  other  place  is  better.  The 
question  is  whether  the  place  chosen 
is  so  dangerous  and  the  danger  so 
needless  that  the  choice  becomes 
unreasonable.  If 
?» '"r"  ef  ""*"  danger  in  that  de- 
gree is  present,  both 
the  railway  company  and  the  city 
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are  charged  with  liability, 
railway  company  is 
liable  because  the 
poles  are  then  a  nui- 
sance (Lambert  v. 
Westchester  Elec- 
tric R.  Co.  191  N.  Y.  248,  262,  83 
N.  E.  977;  Cleveland  v.  Bangor 
Street  R.  Co.  supra).  The  city  is 
liable  because  the 
nuisance  is  not 
abated  (McKim  v. 
Philadelphia,  217 
Pa.  243,  19  L.R.A. 
(N.S.)  506,  66  Atl.  340;  Ring  v. 
Cohoes,  77  N.  Y.  83,  88,  33  Am. 
Rep.  570). 

The  question,  therefore,  is,  wheth- 
er there  is  any  evidence  that  in 
April,  1912,  when  the  accident  oc- 
curred, the  location  of  these  poles 
was  dangerous,  and  that  the  danger 
was  unreasonable.    When  the  road 
was  first  electrified  in  .1889,  there 
were,  comparatively  speaking,  but 
few  trolley  lines  in  tiiis  state.    We 
may  assume  without  deciding  that 
the  choice  of  center  poles  rather 
than  side  poles,  even  though  un- 
wise, was,  in  those  conditions  and 
at  that  time,  an  error  of  judgment 
and  no  more.    But  in  the  years  that 
have     followed     conditions     have 
changed.     The  use  of  trolleys  has 
become  almost  universal ;  the  center  i 
poles  have  been  supplanted  gener-  , 
ally,  though  not  everywhere,  by  side  i 
poles,  placed  upon  the  sidewalk;  the  i 
automobile  has  changed  the  ancient  I 
modes  of  travel,  and  magnified  the 
likelihood  and  dangers  of  collision. 
We  think  the  jury  had  the  right  to 
find  that  with  these 
changes  the  center  SSSj^Tiodei 
poles  have  become  a  •'  l'*;!**^'*** 
menace  to  the  trav- 
eler.   That  they  were  a  menace  in 
other  parts  of  Main  street  the  com- 
mon council  had  itself  resolved.    It 
announced  that  judgment  on  1909, 
and  again  in  1912.    In  eadi  year  the 
railxvay  company  received  the  reso- 
lution, and  obeyed  it.    We  do  not 
overlook  the  suggestion  that  there 
was  a  difference  of  conditions.  Main 
street  at  the  points  of  change  was 
narrower,  it  is  said,  than  at  the 
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scene  of  the  collision.  Its  width 
was  40  feet  instead  of  50.  At  the 
time  of  the  resolutions,  however,  an 
order  had  been  made  to  widen  it. 
Evidently  the  center  poles  were  still 
felt  to  be  a  source  of  danger.  There 
was  also  a  difference,  it  is  said,  in 
the  character  of  the  neighborhood. 
One  section  was  devoted  to  business ; 
the  other  in  the  main  to  residences. 
But  even  in  the  residence  section 
business  had  gained  a  foothold.  We 
think  that  conditions,  even  though 
not  identical,  were  similar  to  such 
an  extent  as  to  make  the  change  of 
some  significance.  But  aside  from 
any  admission  implied  in  the  de- 
fendant's conduct,  the  very  location 
of  the  poles  gives  room  for  conflict- 
ing inferences.  Plainly,  there  was 
at  least  some  risk  of  accident;  plain- 
ly, the  risk  was  needless,  whatever 
its  degree;  plainly,  therefore,  the 
inference  of  fault  may  be  drawn 
unless  the  risk  was  so  remote  or 
trifling  that  reasonable  men  in  the 
exercise  of  reasonable  care  would 
not  have  striven  to  avoid  it.  In  the 
light  of  all  the  circumstances,  we 
think  that  question  was  for  the  jury. 
We  have  the  express  admission  of 
the  city,  three  years  before  the  ac- 
cident, that  in  another  section  of  the 
same  street  the  poles  had  become  a 
danger  to  public  traffic.  We  have 
the  railway's  submission  to  the 
order,  which  found  its  justification 
in  the  danger  (Wigmore,  Ev.  §  282; 
Stevens  v.  Boston  Elev.  R.  Co.  184 
Mass.  476,  478,  69  N.  E.  338,  15 
Am.  Neg.  Rep.  338;  Chicago  &  A. 
R.  Co.  v.  Eaton,  194  111.  441,  88  Am. 
St.  Rep.  161,  62  N.  E.  784).  We 
have  the  general  disuse  of  center 
poles  in  other  cities,  except  where 
grassplots  or  other  spaces  in  the 
center  of  the  street  serve  to  sub- 
divide tiie  highway.  And  finally  we 
have  the  grrowth  in  traflRc  during 
twenty  years,  the  change  in  methods 
of  locomotion,  the  added  chances  and 
dangers  of  collision,  and  the  need, 
obvious  without  evidence,  of  freeing 
the  space  between  curb  and  curb 
from  obstructions  which  could  be 
made,  without  risk,  to  serve  their 
purpose  elsewhere.     We  place  our 


judgment  not  on  any  of  the  cir- 
cumstances singly,  but  on  all  of 
them  collectively.  Their  cumulative 
weight,  we  think,  makes  possible  the 
inference  that  the  center  poles  had 
become  dangerous,  and  that  the  dan- 
ger was  unreasonable.  That  the 
city  had  no  record  on  its  claims  de- 
partment of  any  similar  collision  is 
not  decisive.  It  was  none  the  less 
alive  to  the  danger.  This  is  attested 
by  the  resolution  of  its  common 
council.  Whether  claims  had  been 
made  against  the  railway  company, 
we  do  not  know.  It  gave  no  evi- 
dence on  the  subject,  and  neither 
gains  nor  loses  by  its  silence. 

The  defendants  refer  to  cases  in 
which  a  city  planning  an  improve- 
ment has  b^n  held  to  be  exonerated 
for  errors  of  judgment  in  the  plan 
(Urquhart  v.  Ogdensburg,  91  N.  Y. 
67,  43  Am.  Rep.  655,  97  N.  Y.  238; 
Owen  V.  New  York,  141  App.  Div. 
217,  126  N,  Y.  Supp.  38;  Pitman  v. 
New  York,  141  App.  Div.  670,  125 
N.  Y.  Supp.  941) .  A  distinction  has 
been  drawn  between  affirmative  ap- 
proval, which  will  evidence  a  true 
exercise  of  discre- 
tion, and  passive  2L"orf«on_ 
acquiescence,  which  iiabuitr  tor 
may  be  merely  a  pSies*  ^^ 
negligent  omission 
to  remedy  an  evil.  The  decision 
in  Urquhart  v.  Ogdensburg,  on 
its  second  hearing  in  this  court, 
illustrates  the  distinction  (97  N. 
Y.  288).  Even  in  cases  of 
express  approval,  the  rule  of  ex- 
emption has  been  kept  by  later 
cases  within  narrow  bounds  (Ivory 
v.  Deerpark,  116  N.  Y.  476,  22  N. 
E.  1080;  Fitzgerald  v.  Binghamton, 
40  Hun,  332,  111  N.  Y.  686,  19  N. 
E.  286;  Nicholson  v.  Stillwater,  208 
N.  Y.  203,  101  N.  E.  858;  Corcoran 
v.  New  York,  188  N.  Y.  131,  80  N. 
E.  660;  Kieman  v.  New  York,  14 
App.  Div.  156,  43  N.  Y.  Supp,  538, 1 
Am.  Neg.  Rep.  501,  and  cases  there 
cited).  We  do  not  need  to  define 
them  now.  It  is  enough  that  the 
present  case  is  not  within  them. 
These  poles  were  not  a  municipal  im- 
provement. They  were  not  planned 
and  placed  by  the  city.    They  were 
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planned  and  placed  by  the  railway. 
If  their  location  was  dangerous,  and 
the  danger  was  needless,  they  vio- 
lated the  implied  condition  of  the 
franchise,  and  were  in  the  highway 
without  right.  They  were  no  more 
a  municipal  improvement  than  de- 
fective rails  or  slots  (Schild  v.  Cen- 
tral Park,  N.  &  E..R.  Co.  188  N.  Y. 
446,  28  Am.  St.  Rep.  658,  81  N.  E. 
327;  Brown  v.  Metix>politan  Street 
R.  Co.  60  App.  Div.  184,  70  N.  Y. 
Supp.  40,  171  N.  Y.  699,  64  N.  E. 
1119;  Worster  v.  Forty-Second 
Street  &  G.  Street  Ferry  R.  Co.  50 
N.  Y.  203) .  The  municipal  improve- 
ment was  the  street,  which  had  long 
ago  been  opened.  While  it  remained 
open,  the  duty  of  the  city  was  to  see 
that  it  was  kept  clear  of  dangerous 
and  unnecessary  obstructions,  which 
with  reasonable  care  could  be  dis- 
covered and  avoided.  Error  of  judg- 
ment alone  does  not  carry  liability 
witti  it,  for  error  of  judgment  alone 
is  consistent  with  reasonable  caiie. 
But  failure  to  abate  dangers  which 
reasonable  care  would  have  revealed 
will  charge  the  city 
diS«r^~  with   liability,   and 

failure  to  tWs    Whether   .the 

form  of  action  be 
negligence  or  nui- 
sance (Canandaigua  v.  Foster,  156 
N.  Y.  354,  41  L.R.A.  554,  66  Am. 
St.  Rep.  575,  50  N.  E.  971,  4  Am. 
Neg.  Rep.  441;  Uggla  v.  Brokaw, 
117  App.  Div.  586,  591,  102  N.  Y. 
Supp.  857) .  "It  cannot  be  held  as 
a  general  proposition  that  a  city  may 
excuse  itself  from  a  charge  of  neg- 
ligence as  to  the  condition  and  care 
of  its  streets,  merely  by  claiming 
that  it  acted  judicially  in  determin- 
ing to  leave  the  street  in  a  dangerous 
condition  for  public  travel"  (Wil- 
liams, J.,  in  Kieman  v.  New  York, 
14  App.  Div.  156,  159,  43  N.  Y. 
Supp.  538,  1  Am.  Neg.  Rep,  501) . 

Reliance  is  placed  upon  rulings 
that  stepping-stones,  hitching  posts, 
hydranto,  shade  trees,  and  tiie  like 
are  legitimate  obstructions  (Robert 
V.  Powell,  168  N.  Y.  411,  55  L.R.A. 
775,  85  Am.  St.  Rep.  775,  61  N.  E. 
699;  Dubois  v.  Kingston,  102  N.  Y. 
219,  55  Am.  Rep.  804,  6  N.  E.  273; 


abate— 
liabllitr. 


Wolff  V.  District  of  Columbia,  196 
U.  S.  152,  49  L.  ed.  426,  25  Sup. 
Ct.  Rep.  198,  1  Ann.  Cas.  967,  17 
Am.  Neg.  Rep.  439 ;  Ring  v.  Cohoes, 
77  N.  Y.  83,  33  Am.  Rep.  574; 
Dougherty  v.  Horseheads,  169  N.  Y. 
154,  53  N.  E.  799,  6  Am.  Neg.  Rep. 
348;  Jordan  v.  New  York,  44. App. 
Div.  149,  60  N.  Y.  Supp.  696,  165 
N.  Y.  657,  59  N.  E.  1124;  Welling- 
ton V.  Gregson,  31  Kan.  99,  103,  47 
Am.  Rep.  482,  1  Pac.  253,  approved 
in  159  N.  Y.  154,  at  161).  In  some 
cases,  as  Brewer,  J.,  points  out  in 
Wellington  v.  Gregson,  supra,  the 
courts  dealt  with  the  question  as  one 
of  fact  for  a  jury  (citing  2  Dill. 
Mun.  Corp.  §  1016) .  In  other  cases, 
exhibiting  other  conditions,  they 
dealt  wit£  it  as  one  of  law.  Always, 
however,  the  ruling  was  made,  not 
absolutely,  but  relatively  to  par- 
ticular conditions  of  location,  of 
convenience,  or  of  necessity.  We 
had  occasion  in  Lambert  v.  West- 
chester Electric  R.  Co.  191  N.  Y. 
248,  252,  83  N.  E.  977)  to  emphasize 
that  truth.  There  the  cases  that 
deal  with  stepping-stones  and  the 
like  were  cited  to  exempt  a  street 
railroad  from  liability  for  so  placing 
one  of  its  trolley  poles  as  to  imperil 
the  use  of  the  highway.  We  put 
aside  the  citations  as  inapplicable, 
and  held  that  the  defendant's  fran- 
chise did  not  authorize  it  to  place 
its  poles  where  they  would  "unduly 
and  unnecessarily  interfere"  with 
the  public  right  of  travel  (191  N.  Y. 
at  252) .  The  point  is  made  that,  if 
the  center  poles  were  safe  when  first 
erected,  the  city  could  not  compel 
them  to  be  moved,  though  they  later 
became  dangerous.  We  are  referred 
to  our  decision  in  People  ex  rel.  New 
York  V.  New  York  R.  Co.  217  N.  Y. 
310,  317, 112  N.  E.  49,  but  we  think 
it  is  inapplicable.  There  the  at- 
tempt was  made  to  compel  a  reloca- 
tion of  the  tracks ;  and  the  location 
of  the  tracks  was  held  to  be  of  the 
substance  of  the  franchise.  The 
state  might  relocate  them  in  the 
exercise  of  the  police  power,  but  not 
the  municipali^.  Here  the  tilings 
to  be  moved  are  mere  incidents  or 
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right  of  way,  and 
wherever  they  are 
placed,  the  fran- 
chise in  its  substance  remains  in- 
tact. This  was  recognized  in  Peo- 
ple ex  rel.  New  York  v.  New  York 
S.  Co.  supra.  Judge  Collin  said: 
"The  rights  of  a  railroad  corpora- 
tion upon  the  parts  of  the  streets 
appropriated  to  its  use  must  be  so 
exercised  that  the  free  use  of  the 
streets,  for  the  purposes  and  in  the 
modes  inherent  in  their  creation, 
will  not  be  unreasonably  interfered 
with.  It  is  a  part  of  the  regulative 
power  of  the  local  authorities  to 
secure  such  result." 

The  appeal  of  the  motor  car  com- 
pany brings  up  the  question  whether 
Fairman,  the  driver  of  the  car,  was 
using  it  at  the  time  of  the  accident 
in  the  business  of  his  employer.  As 
to  that,  enough  was  shown  to  make 
a  question  for  the  jury. 

The  judgment  shoiUd  be  afiirmed 
with  coats. 

Hiscock,  Ch.  J.,  and  Chase,  Ho- 
gan,  and  Crane,  JJ.,  concur  with 
Cardozo,  J. 

CoUin,  J.,  concurring  in  result: 
The  burden  was  upon  the  defend- 
ants railway  company  and  city  to 
show  that  the  poles  were  in  the  trav- 
eled part  of  the  street  by  virtue  of 
legislative  authority,  directly  or 
representatively  given.  Proof  tend- 
ing to  so  show  was  not  produced. 
Authority  was  not  expressly  given. 
Authority  to  electrify  was  not  in 
any  measure  authority  to  so  appro- 
priate the  streets  by  placing  the 
poles  in. them,  because  there  was  not 
proof  that  in  1884,  or  thereabouts, 
it  was  reasonably  necessary,  or 
within  the  legislative  knowledge  or 
intention,  or  within  judicial  notice, 
it  was  deemed  reasonably  necessary, 
that  for  the  purpose  of  electrifica- 
tion the  poles  should  be  placed  as 
they  were.  There  is  no  proof  that 
soch  placing  could  have  been  deemed 
reasonably  essential  to  the  electrifi- 
cation. Therefore,  there  was  not 
given  the  authority,  expressly  or 


implication,  to 
so  place  them.  Acquiescence  on  the 
part  of  the  state  or  municipal  au- 
thorities, did  not  constitute  or  oper- 
ate as  the  authority.  Under  the 
power  to  electrify,  in  the  absence  of 
any  consent  or  direction  on  the  part 
of  the  state  locating  the  poles,  the 
railway  company,  irrespective  of 
any  statute  or  oridinance  so  provid- 
ing, was  bound,  as  a  matter  of  law, 
to  BO  place  the  poles  that  the  use  of 
the  street  by  the  public  should  not 
be  unnecessarily  impaired  or  ren- 
dered dangerous.  Its  duty  was,  not 
to  do  that  within  the  street  which 
was  most  advantageous  to  itself  and 
its  patrons,  but,  in  so  far  as  was 
practicable  and  consistent  with  its 
use  of  electricity  as  a  motive  power, 
to  refrain  from  obstructing  the 
street  or  affecting  or  interfering 
with  the  free,  safe,  and  untrameled 
public  passage  and  traffic.  This  fol- 
lows necessarily  from  the  nature 
and  purposes  of  our  public  high- 
ways. The  record  presents  no  evi- 
dence, and  we  may  take  judicial  no- 
tice that  it  is  not  the  fact,  that  in 
1889,  or  at  any  subsequent  time,  in 
the  street  railroad  world  or  with 
engineers  or  men  of  common  affairs, 
it  was  deemed  impracticable  or  in- 
consistent with  proper  and  effective 
electrification  to  place  the  poles 
without  the  part  of  the  highway  ap- 
propriated by  the  traveling  public, 
and  where,  obviously  and  manifestly 
to  conmion  observation  and  intelli- 
gence, they  would  in  a  very  substan- 
tial and  important  degree  affect  the 
ordinary  and  paramount  use  of  the 
highway  less  than  when  placed  with- 
in its  traveled  part.  There  was  no 
evidence  in  the  record  tending  to 
show  that  the  appropriation  of  the 
street  in  part  by  the  poles  was  au- 
thorized directly  or  through  neces- 
sary implication.  The  appropriation 
was  at  all  times  without  authority 
or  right,  and  the  poles  were,  as  a 
matter  of  law,  a  public  nuisance. 

I  dissent  from  that  part  of  the 
opinion  of  Judge  Cardozo  which 
suggests  that  the  original  placing  of 
the  poles  was  a  mere  error  of  judg- 
ment on  the  part  of  the  railway  corn- 
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pany.  The  railway  company  had 
not  the  right,  through  any  fact  or 
rule  of  law,  to  render  unsafe  or  in- 
convenient the  use  of  the  street  for 
street  purposes,  except  as  actually 
required  by  practicable  electrifica- 
tion. It  is  not  in  conformity  with 
common  sense  or  common  knowl- 
edge to  assume  or.  presume  that 
poles  standing  exactly  and  fully  in 
the  traveled  part  of  the  street  affect 
its  safety  and  utility  no  more  than 
they  would  standing  between  the 
curbing  and  the  sidewalk. 

I  dissent  also  from  that  part  of 
tiie  opinion  of  Judge  Cardozo  which 
suggests  that  in  case  the  poles  had 


been  originally  placed  where  they 
were,  with  authority  and  right, 
changing  conditions  might  have  con- 
verted them  into  nuisances  or  negli- 
gent obstructions,  although  the  au- 
thority or  right  had  been  in  no  wise 
withdrawn  or  annulled.  I  think  that 
if  the  state  had  expressly,  or 
through  necessary  implication,  au- 
thorized the  poles  to  be  placed  as 
they  were,  the  authority  would  have 
remjiined  forceful  and  valid  until 
the  state,  by  some  action,  rescinded 
or  annulled  it. 

I  vote  for  affirmance,  for  the  rea- 
sons stated. 

Cuddeback,  J.,  takes  no  part. 


ANNOTATION. 
Trolley  poles  in  street  as  nuisance. 


\irifh  respect  to  pnlille. 

While  trolley  poles  erected  in  a  pub- 
lic street  do  not  constitute  a  nuisance 
per  se,  they  must  be  so  placed  as  not 
to  impede  unduly  the  use  of  the  street 
by  persons  on  foot  or  in  vehicles,  and, 
if  negligently  so  placed  or  construct- 
ed as  to  cause  an  unnecessary  obstruc- 
tion to  traffic,  may  constitute  a  nui- 
sance. Cleveland  v.  Bangor  Street  R. 
Co.  (1894)  86  Me.  282,  29  Atl.  1005; 
Lambert  v.  Westchester  Electric  R. 
Co.  (1908)  191  N.  Y.  248,  88  N.  E, 
977;  affirming  (1906)  115  App.  Div, 
78,  100  N.  Y.  Supp.  665;  Lanigan  v. 
Brooklyn  Heights  R.  Co.  (1908)  125 
App.  Div.  622, 110  N.  Y.  Supp.  30.  And 
see  the  reported  case  (Stern  v.  In- 
ternational R.  Co.  ante,  487) ;  Mc- 
Kim  v.  Philadelphia  (1907)  217  Pa. 
243,  19  L.R.A.(N.S.)  506,  66  Atl.  340. 

In  Lambert  v.  Westchester  Electric 
R.  Co.  (1908)  191  N.  Y.  248,  83  N.  B. 
977,  affirming  (1906)  115  App.  Div. 
78, 100  N.  Y.  Supp.  665,  the  court  stat- 
ed the  facts  as  follows:  "Plaintiff 
was  a  member  of  the  volunteer  fire 
department  of  said  city.  At  the 
northwest  comer  of  Fifth  avenue  and 
Third  street  therein  was  located  a 
large  brick  building,  containing  three 
separate  fire  houses  or  apartments, 
each  with  a  separate  entrance  on 
Fifth  avenue.  This  accident  hap- 
pened in  connection  with  a  driveway 


leading  from  the  fire  patrol  house, 
which  was  the  most  northerly  of  the 
three.  This  driveway  was  about  16i 
feet  long  from  the  door  to  the  curb.  It 
was  paved  in  the  center  for  a  width  of 
9  feet  7i  inches,  but  the  surface  ad- 
jacent to  this  pavement  on  the  side 
towards  the  trolley  pole  hereinafter 
to  be  described  was  level,  although 
not  paved,  and  the  street  curb  was 
cut  down  for  purposes  of  ingress  and 
egress,  for  a  space  considerably  wider 
than  the  paved  portion.  Originally 
there  had  been  what  is  described  as  a 
lattice-work  pole,  situate  4  feet  81 
inches  southerly  from  the  southerly 
edge  of  the  paved  way,  and  inside  the 
street  curb.  Thereafter  and  before 
the  accident  a  new  pole  was  erected  in 
the  place  of  this  original  one,  which 
came  10  inches  nearer  to  the  edge  of 
the  paved  way.  But  while  this  pole 
was  thus  in  the  neighborhood  of  4 
feet  from  the  paved  way,  it  was  less 
than  a  foot  distant  from  the  nearest 
line  of  the  curb  as  it  was  cut  down  in 
connection  with  the  driveway,  as  be- 
fore stated.  That  is,  a  line  drawn 
across  the  nearest  edge  of  the  curb 
as  cut  down,  and  at  right  angles  to 
the  street,  would  pass  within  less  than 
a  foot  from  this  pole,  and  -the  space 
between  this  line  and  the  paved  drive- 
way was  level  and  open  and  could  be 
used  for  the  passage  of  fire  apparatus. 
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The  accident  happened  in  the  evening 
in  October.  The  plaintiff,  as  he  was 
entitled  to  do,  sought  to  get  into  the 
patrol  wagon  as  it  started  for  the  fire. 
There  were  steps  on  the  side  of  the 
wagon,  which  was  between  5  and  6 
feet  in  width,  and  he  was  attempting 
to  enter  by  this  way  while  it  was  in 
motion,  being  delayed  somewhat  by 
the  fact  that  another  fireman  was  on 
the  steps  ahead  of  him.  As  the  driver 
turned  into  the  street  toward  the  pole, 
the  wagon  came  so  close  to  the  latter 
that  plaintiff  was  struck.  The  patrol 
wagon  before  this  had  collided  with 
the  original  pole,  which,  it  will  be  re- 
membered, was  further  away  from  the 
driveway  than  the  one  standing  at 
the  time  of  the  accident,  and  the  de- 
fendant had  received  notice  of  the- 
danger  of  collision  between  the  wag- 
on and  the  pole.  Subsequent  to  the 
accident  the  pole  was  removed  to 
some  point  on  the  other  side  of  the 
driveway.  It  is  proper  to  be  added 
that  as  it  stood  at  the  time  of  the  ac- 
cident it  was  about  midway  between 
the  driveway  on  which  plaintiff  was 
injured  and  the  one  leading  to  the  ad- 
joining fire  house."  Holding  that  the 
liability  of  the  street  railway  company 
was  for  the  jury,  the  court  said :  "In 
the  first  place,  counsel  for  appellant 
makes  an  argument  for  exemption  of 
his  client,  as  matter  of  law,  from  li- 
ability, which  seems  to  be  based  on 
the  idea  that  this  pole  was  subject 
to  special  considerations;  that  it  was 
one  of  those  structures  necessarily 
located  in  the  street  and  as  long  as  it 
was  not  actually  in  the  traveled  por- 
tion of  the  street,  or  in  the  driveway 
leading  to  the  street,  there  should  be 
no  liability  for  negligence,  even 
though  the  collision  did  occur.  Sup- 
port for  this  argument  is  sought  in  a 
series  of  cases  in  which  it  has  been 
held  that  the  stepping-stone,  or  the 
hitching  post,  or  the  hydrant,  or  the 
tree  under  consideration  in  the  par- 
ticular case  then  being  decided  was 
not  such  a  negligent  structure  as  to 
carry  liability  in  favor  of  one  who  had 
come  in  collision  therewith.  We  do 
not  think  that  these  cases  establish 
any  peculiar  principles  applicable  to 
the  decision  of  this  case.  In  each  one 
2  A.L.R.— 32. 


of  the  cases  referred  to  it  was  held 
that  the  object  under  discussion  was 
properly  in  the  street,  and  not  a  nui- 
sance, and  that  under  the  particular 
conditions  which  surrounded  its  loca- 
tion such  location  was  proper  and  not 
negligent.  We  do  not  understand  that 
any  one  of  these  cases  decided  the 
principle  that  a  tree,  or  hydrant,  or  a 
stepping-stone  might  not  be  so  located 
as  to  furnish  the  basis  for  an  action  in 
favor  of  one  injured  thereby.  In  this 
case  the  defendant  was  authorized  by 
the  municipality  to  locate  its  trolley 
poles,  and,  therefore,  they  were  not 
nuisances.  But  this  permission  did 
not  and  could  not  authorize  the  de- 
fendant to  so  locate  its  trolley  poles 
that  they  would  unduly  and  unneces- 
sarily interfere  with  the  use  of  the 
streets  by  the  public,  or  with  the  use 
of  proper  ways  of  ingress  and  egress 
to  and  from  the  street  by  abutting 
owners.  Therefore,  in  our  judgment, 
the  ordinary  question  is  presented, 
whether  the  defendant  did  unlawfully 
and  negligently  locate  its  pole  in  such 
position,  with  reference  to  the  drive- 
way in  question,  that  in  the  use  to  be 
expected  of  the  latter,  a  collision  rea- 
sonably might  be  apprehended.  We 
think  that  the  evidence  upon  this  sub- 
ject made  that  question  one  of  fact 
for  the  jury,  and  that  it  cannot  be  said 
as  matter  of  law  that  the  defendant 
was  not  at  fault." 

In  Hoi  lis  V.  Brooklyn  Heights  R.  Co. 
(1908)  128  App.  Div.  821,  113  N.  Y. 
Supp.  4,  it  was  held  that  where  a 
street  railway  company  had  equipped 
its  road  with  an  overhead  trolley  sys- 
tem more  than  one  year  prior  to  an 
injury  to  a  pedestrian,  caused  by  the 
breaking  of  a  trolley  wire,  it  would  be 
presumed,  under  §  171  of  the  Railroad 
Law,  that  it  was  lawfully  using  the 
highway,  and  not  maintaining  a  nui- 
sance; and  that  to  warrant  a  recovery 
the  plaintiff  must  show  negligence  on 
the  part  of  the  company.  See  also 
People  ex  rel.  New  York  v.  New  York 
R.  Co.  (1916)  217  N.  Y.  310,  112  N.  E. 
49,  aflBrming  (1915)  171  App.  Div.  910, 
155  N.  Y.  Supp.  1133. 

In  Lanigan  v.  Brooklyn  Heights  R. 
Co.  (1908)  125  App.  Div.  622,  110  N. 
Y.  Supp.  30,  it  appeared  that  the  plain- 
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tiff's  intestate  was  killed  while  driv- 
insr  ft  truck,  his  death  being  caused  by 
the  rear  wheel  catching  against  a 
trolley  pole  used  to  support  the  de- 
fendant company's  wires,  which  pole 
was  situated  about  6  inches  in  the 
street  outside  of  the  curb.  It  further 
appeared,  however,  that  the  pole  was 
on  the  land  of  a  ferry  company,  which 
had  refused  the  railway  company  per- 
mission to  move  the  pole  inside  the 
curb.  In  holding  the  railway  com- 
pany not  liable  for  the  accident,  the 
court  said:  "The  trolley  pole  had 
been  in  that  place  for  many  years, 
and  it  is  entirely  clear  from  the  evi- 
dence that  a  pole  at  that  place  or  near 
it  was  necessary  for  the  proper  main- 
tenance of  the  trolley  wires  of  the 
defendant's  road  in  Kent  avenue. 
...  In  view  of  the  necessity  of  the 
pole  at  or  near  the  place  where  it 
stood,  in  view  of  the  fact  that  the  de- 
fendant had,  prior  to  the  time  of  the 
accident,  endeavored  to  obtain  per- 
mission from  the  owner  of  the  land  to 
move  the  pole  behind  the  curb,  and  in 
view  of  the  fact  that  if  the  pole  had 
been  taken  out  and  moved  into  the 
highway,  where  doubtless  the  defend- 
ant had  a  right  to  place  it,  there  must 
have  been  even  a  greater  obstruction 
to  traffic,  the  defendant  was  not  liable 
by  reason  of  the  location  of  the  pole. 
.  .  .  The  measure  of  the  defend- 
ant's duty  was  to  exercise  merely  rea- 
sonable care;  it  was  not  required  to 
exercise  the  highest  degree  of  dili- 
gence to  place  the  pole  or  replace  it  in 
a  position  of  absolute  safety.  .  .  . 
It  would  seem  that  the  plaintiff  is 
pursuing  the  wrong  party;  the  ferry 
company  allowed  the  pole  to  remain 
where  it  was  on  its  own  property,  and 
prevented  its  change  into  a  safer 
place. 

In  Cleveland  v.  Bangor  Street  R. 
Co.  (1894)  86  Me,  282,  29  Atl.  1006, 
it  appeared  that  a  street  railway 
company,  under  the  provisions  of  its 
charter  and  municipal  ordinances, 
erected  and  maintained  a  trolley  pole 
in  a  public  highway  about  18  inches 
from  the  curbstone.  In  an  action  to 
recover  damages  for  personal  injuries 
caused  by  the  collision  of  a  carriage 
with  the  pole,  it  was  held  that  the 


company  was  liable  in  that  it  had 
erected  the  pole  at  a  place  which 
made  it  dangerous  for  public  travel. 
The  court  said:  "A  careful  exami- 
nation of  defendant's  charter  and  the 
city  ordinance  discloses  nothing  which 
expressly  or  by  implication  relieves 
the  company  from  liability  for  inju- 
ries caused  by  its  negligence  or  want 
of  care  in  erecting  and  maintaining 
its  poles  when  licensed  by  the  city 
council,  but  rather  the  contrary." 

But  in  Hamilton  Street  R.  Co.  t. 
Weir  (1915)  61  Can.  S.  C.  606,  25  D. 
L.  R.  846,  reversing  (1914)  82  Ont. 
L.  Rep.  678,  22  D.  L.  R.  166,  7  Ont. 
Week.  N.  495,  it  was  held  that,  where 
trolley  poles  were  placed  in  the  mid- 
dle of  a  street  under  municipal  au- 
thority, they  did  not  constitute  a  nui- 
sance for  which  the  company  was 
liable  to  one  injured  by  the  collision 
of  an  automobile  with  one  of  the 
poles,  although  the  poles  had  been  so 
placed  more  than  twenty  years  prior 
to  the  accident.  The  court  said: 
"The  ground  of  the  plaintiff's  claim, 
which  has  been  upheld  in  the  pro- 
vincial courts,  is  that  they  were  in- 
jured as  the  result  of  an  automobile 
in  which  they  were  traveling  colliding 
with  a  trolley  pole  of  the  defendants, 
placed  in  the  middle  of  the  space  be- 
tween the  double  track,  commonly 
called  the  devil  strip,  on  King  street, 
in  the  city  of  Hamilton.  This,  they 
allege,  was  an  unlawful  obstruction 
of  a  highway,  amounting  to  a  nui- 
sance. The  defendants  maintain  that 
they  were  obliged  by  the  provisions  of 
the  statute  under  which  their  railway 
is  constructed  and  operated  to  place 
and  maintain  the  pole  in  question  pre-  - 
cisely  where  it  was.  There  is  no 
doubt  that  the  pole  was  placed  where 
a  by-law  of  the  municipality  ex- 
pressly required  that  it  should  be." 

In  McKim  v.  Philadelphia  (1907) 
217  Pa.  243,  19  L.R.A.  (N.S.)  506,  66 
Atl.  340,  it  was  held  that  where  a 
street  railway  company,  having  mu- 
nicipal authority  to  use  a  street, 
erected  a  trolley  pole  in  the  middle 
thereof,  the  municipality  was  liable 
for  the  death  of  the  driver  of  a 
wagon  caused  by  a  collision  on  a  dark 
night  with  the  pole.    The  court  said: 
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"Conceding  the  right  of  the  electric 
company  to  place  its  poles  in  the 
center  of  the  street  and  that,  by  rea- 
son of  municipal  permission,  they  do 
not  create  a  nuisance  by  being  lo- 
cated there,  yet  there  was  a  duty  im- 
posed upon  the  electric  company  to 
exercise  the  power  conferred  by  the 
municipality  in  such  manner  and  way 
as  not  unnecessarily  to  obstruct  the 
highway  or  interfere  with,  the  purpose 
for  which  it  was  prhnarily  construct- 
ed. Unless  the  intention  is  manifest, 
it  will  not  be  presumed  that  the  legis- 
lature or  its  agent,  the  municipality, 
intended,  when  granting  the  right  of 
the  company  to  locate  its  poles  in  the 
middle  of  the  street,  to  deprive  the 
public  of  the  right  to  use  the  street 
without  danger  and  with  safely  to 
themselves.  This  is  made  more  ap- 
parent by  the  fact  that  the  city  ordi- 
nance requires  the  poles  to  be  located 
under  the  supervision,  and  subject  to 
the  approval,  of  the  municipal  officers. 
When  an  electric  company  invokes 
municipal  action  for  its  protection  in 
occupying  the  streets  of  a  city,  it  must 
appear  that  the  company  acted 
strictly  in  accordance  with  the  au- 
thority conferred.  In  stating  the 
English  rule  on  the  subject  Chief  Jus- 
tice Cockbum,  in  Vaughan  v.  Taff 
Vale  R.  Co,  (1860)  5  Hurist.  &  N.  685, 
157  Eng.  Reprini  1354,  1  Eng,  Rul. 
Cas.  296,  says :  'When  the  legislature 
has  sanctioned  and  authorized  the  use 
of  a  particular  thing,  and  it  is  used 
for  the  purpose  for  which  it  was  au- 
thorized, and  every  precaution  has 
been  observed  to  prevent  injury,  the 
sanction  of  the  legislature  carries 
vith  it  this  consequence,  that  if  dam- 
ages result  from  the  use  of  such  thing 
independently  of  negligence,  the  party 
using  it  is  not  responsible.'  That  rule, 
of  course,  is  limited  in  this  country  by 
tbe  constitutional  provision  that  pro- 
hibits the  legislature  from  taking  pri- 
vate property  for  public  use  without 
just  compensation.  But  aside  from 
this  limitation,  the  rule  as  stated  by 
the  learned  chief  justice  is  certainly 
sound  in  principle,  and  clearly  indi- 
cates that  the  beneficiary  of  the  au- 
thority granted  is  required  to  exer- 
cise the  legislative  grant  without  neg- 


ligence, and  with  the  necessary  pre- 
caution to  prevent  injury  to  another. 
.  .  .  It  is  the  duty  of  the  municipal 
authorities  having  control  of  the  high- 
ways to  keep  that  fact  in  view,  and 
while  permitting  them  to  be  used  for 
other  purposes,  it  should  not  be  done 
in  a  manner  which  would  prevent 
their  use  by  the  public,  or  would  ren- 
der them  unsafe  and  dangerous.  Sev- 
enly  years  ago  the  legislature  of  this 
state  declared  that  the  public  high- 
ways should  be  constantly  kept  in  re- 
pair and  kept  clear  of  all  impediments 
to  easy  and  convenient  passing  and 
traveling.  This  is  the  law  of  the  com- 
monwealth to-day,  and  includes  the 
cities  as  well  as  the  rural  districts. 
The  electric  company  was  authorized 
by  the  ordinance  to  locate  and  operate 
its  railway  on  Eleventh  street,  but 
there  is  nothing  in  the  ordinance  from 
which  even  an  inference  can  be  drawn 
that  the  use  of  Eleventh  street  by  the 
company  should  exclude  the  public 
from  it,  or  that  the  company  was  au- 
thorized to  construct  or  operate  its 
railway  in  a  manner  which  would  ren- 
der the  street  unnecessarily  danger- 
ous. As  it  was  the  duty  of  the  city 
to  keep  its  streets  clear  of  unneces- 
sary impediments  or  obstructions,  and 
reasonably  safe  for  public  use,  we 
cannot  assume  or  infer  that  the  coun- 
cils intended  to  hand  over  Eleventh 
street  to  the  electric  company  with 
permission  to  erect  and  maintain  ob- 
structions on  it  in  total  disregard  of 
the  rights  of  the  public.  In  view  of 
this  duty  of  the  city,  and  of  the  un- 
questioned duty  of  the  electric  com- 
pany to  construct  this  line  so  as  to 
maintain  the  street  in  a  reasonably 
safe  condition  for  use  by  the  public, 
the  question  arises  in  this  case,  wheth- 
er the  electric  company  observed  its 
duty  in  exercising  the  authority  con- 
ferred by  the  city,  or  whether  it  neg- 
ligently erected  this  pole  or'  negli- 
gently maintained  it  so  as  to  cause 
the  accident  which  resulted  in  the 
death  of  the  plaintiff's  decedent. 
These  were  questions  for  the  jury. 
If  the  pole,  either  in  its  original  con- 
struction, or  in  the  manner  of  its 
maintenance,  was  dangerous  to  the 
public  in  the  use  of  the  street  by  day 
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or  night,  municipal  consent  would  af- 
ford the  company  no  protection.  The 
city,  likewise,  would  be  culpable,  and 
liable  to  any  person  injured  by  reason 
of  its  neglect  to  protect  him  against 
the  unlawful  use  of  the  street.  In 
daylight,  of  course,  the  pole  could  be 
seen  and  avoided,  but  at  night,  and 
especially  when  it  is  very  dark,  as  on 
this  occasion,  and  could  not  be  seen, 
a  jury  certainly  would  be  justified  in 
finding  that  it  was  a  dangerous  ob- 
struction. If,  in  the  construction  of 
its  railway,  it  had  been  necessary  to 
leave  a  hole  in  the  street  of  equal 
dimensions  with  the  base  of  the  pole, 
it  could  not  reasonably  be  pretended 
that  municipal  consent  to  construct 
the  railway  on  the  street  would  au- 
thorize such  action  on  the  part  of  the 
company,  unless  the  public  was,  by 
some  means,  warned  by  day  and  night 
of  the  existence  and  location  of  the 
hole.  The  hole,  however,  would  not  be 
more  dangerous  than  the  base  of  the 
pole  which  caused  McKim's  death,  and 
both  would  manifestly  be  a  dangerous 
obstruction  in  the  middle  of  a  city 
street  of  a  very  dark  night,  with  no 
signals  or  lights  to  indicate  their  loca- 
tion. The  rule  which  requires  the 
streets  of  a  city  to  be  kept  clear  of 
dangerous  impediments  applies  to  the 
nighttime  as  well  as  to  the  daytime, 
and  demands  of  the  municipality  ac- 
tion which  will  maintain  the  safety  of 
the  street  during  the  whole  of  the 
twenty-four  hours.  The  fact  that- 
there  was  ample  space  between  the 
pole  and  the  curb  for  teams  to  pass 
and  repass,  as  suggested  by  the  ap- 
pellee, does  not  alter  the  case.  This 
pole  stood  nearly  in  the  center  of  the 
street,  where  a  traveler  would  pre- 
sume there  was  safety,  and  where  in- 
stinctively he  would  go  of  a  dark 
night  in  order  that  he  might  have  safe 
transit.  This  was  a  thickly  populated 
community,  and  notwithstanding  the 
width  of  the  street,  the  city  as  well  as 
the  electric  company  should  have  ex- 
pected the  frequent  use  of  every  part 
of  the  street,  both  by  night  and  day. 
Care  under  the  circumstances,  there- 
fore, required  the  company,  and  on  its 
default,  the  city,  to  give  notice  of  the 
presence  of  the  pole  to  those  who 


might  be  using  the  street  at  night  It 
was  a  question  for  the  company,  sub- 
ject to  the  approval  of  the  city,  to  de- 
termine what  was  necessary  for  this 
purpose;  the  only  obligation  resting 
upon  either  of  them  was  that  they  took 
reasonable  precaution  to  accomplish 
the  purpose  intentfed.  This  might 
have  been  done  by  a  light  on  the  pole 
itself,  or  by  lights  in  the  immediate 
vicinity  of  the  pole,  or  in  other  ways 
that  could  be  suggested.  The  failure, 
however,  to  observe  any  precaution  to 
protect  people  using  the  street  during 
the  night,  became  a  question  of  neg- 
ligence which  should  have  ben  sub- 
mitted to  the  jury." 

In  the  reported  case  (St^ui  v.  In- 
ternational R.  Go.  ante,  487),  it  ap- 
peared that  trolley  poles  were  erected 
in  the  middle  of  a  street,  under  mu- 
nicipal authority,  in  the  year  1889,  at 
which  time  they  did  not  constitute  a 
nuisance,  but  it  is  held  that  by  reason 
of  a  great  increase  of  traffic  they  had 
become  a  nuisance. 

With  respect  to  aliiittlmg  oxrmer. 

The  question  whether  the  construc- 
tion of  an  electric  street  railway  line 
in  a  street  imposes  an  additional  servi- 
tude for  which  abutting  owners  are 
entitled  to  compensation  is  not  with- 
in the  scope  of  this  discussion,  though 
the  cases  holding  that  it  does  not  im- 
pose such  a  serviffide  are,  in  an  argu- 
mentative way,  authority  for  the  prop- 
osition that  such  a  street  railway  and 
its  incidental  structures,  such  as  trol- 
ley poles,  do  not  constitute  a  nuisance. 
In  the  following  cases,  the  matter  was 
stated  somewhat  more  specifically,  the 
court  holding  that  an  electric  street 
railway  with  its  wires,  poles,  etc.,  was 
a  proper  and  lawful  purpose  for  which 
the  occupation  of  a  street  might  be 
authorized,  and  that  the  abutting  own- 
ers had  no  right  to  prevent  such  ft 
use  or  recover  damages  by  reason 
thereof : 

Kentucky. — Louisville  Bagging  Mfg. 
Co.  V.  Central  Pass.  R.  Co.  (1893)  95 
Ky.  50,  44  Am.  St.  Rep.  203,  23  S.  W. 
692. 

Maryland. — ^Poole  v.  Falls  Road 
Electric  R.  Co.  (1898)  88  Md.  633,  41 
Atl.  1069.      . 

MassachnsettB. — Howe  v.  West  End 
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Street  R.  Co.  (1896)  167  Mass.  46,  44 
N.  E.  386. 

Michigan. — Grand  Rapids  &  I.  R. 
Go.  T.  Heisel  (1878)  38  Mich.  62,  31 
Am.  Rep.  806;  Potter  t.  Saginaw 
Union  Street  R.  Co.  (1890)  83  Mich. 
285,  10  L.R.A.  176,  47  N.  W.  217;  De- 
troit City  R.  Co.  V.  Mills  (1891)  85 
Mich.  634,  48  N.  W.  1007;  Dean  v.  Ann 
Arbor  Street  R.  Co.  (1892)  93  Mich. 
380,  53  N.  W.  896. 

New  Jersey.  —  Halsey  v.  Rapid 
Transit  Street  R.  Co.  (1890)  47  N.  J. 
£q.  380,  20  Atl.  859;  West  Jersey  R. 
Co.  V.  Camden,  G.  &  W.  R.  Co.  (1893) 
52  N.  J.  Eq.  31,  29  Atl.  423;  Ehret  v. 
Camden  &  T.  R.  Co.  (1900)  61  N.  J.  Eq. 
171, 47  Atl.  662 ;  State,  Roebling,  Pros- 
«CDtrix,  T.  Trenton  Pass.  R.  Co.  (1896) 
58  N.  J.  L.  666,  33  L.R.A.  129,  34  Atl. 
1090;  Budd  v.  Camden  Horse  R.  Co. 
(1904)  70  N.  J.  L.  782,  59  Atl.  229. 

Ohio.— Dietz^  v.  C.  &  M.  V.  Traction 
Co.  (1897)  6  Ohio  S.  &  C.  P.  Dec.  513. 

PennsylTania. — Lockhart  v.  Craig 
Street  R.  Co.  (1891)  139  Pa.  419,  21 
Atl.  26;  Com.  ex  rel.  Dist.  Atty.  v. 
West  Chester  (1891)  9  Pa.  Co.  a.  542; 
Fox  V.  Catharine  &  B.  Street  R.  Co. 
(1892)  12  Pa.  Co,  Ct.  180. 

Rhode  Island. — ^Taggart  v.  Newport 
Street  R.  Co.  (1890)  16  R.  I.  668,  7 
LR.A.  205,  19  Atl.  826. 

Wisconsin. — ^La  Crosse  City  R.  Co. 
V.  Higbee  (1900)  107  Wis.  889,  51 
L.R.A-.  923,  83  N.  W.  701;  Linden  Land 
Co.  V.  Milwaukee  Electric  R.  &  Light 
Co.  (1900)  107  Wis.  493,  83  N.  W.  851. 

Thus,  in  State,  Kennelly,  Prosecutor, 
V.  Jersey  City  (1894)  57  N.  J.  L.  298, 
26  LJI.A  281,  30  Atl.  531,  the  court 
said:  "That  easement  includes  the 
right  to  use  the  street  for  purposes  of 
passage  by  the  public,  and  therefore 
to  employ  any  means  directly  con- 
ducive to  that  end  which  do  not  sub- 
stantially interfere  with  the  custom- 
ary use  of  the  street  by  any  portion 
of  the  public,  or  with  the  recognized 
rights  of  abutting  owners." 

In  Halsey  v.  Rapid  Transit  Street  R. 
Co.  (1890)  47  N.  J.  Eq.  380,  20  Atl. 
859,  it  was  said :  "The  court  is  bound 
to  declare,  as  an  established  fact,  that 
the  poles  and  wires  are,  in  the  pres- 
ent state  of  the  electric  art,  necessary 
to  the  successful  operation  of  the  de- 


fendant's railway  by  electricity.  The 
poles  and  wires  are  to  be  used  as 
helps  to  the  public  in  exercising  their 
right  of  passage  over  the  street.  They 
form  part  of  the  means  by  which  a 
new  power,  to  be  used  in  the  place  of 
animal  power,  is  to  be  supplied  for 
the  propulsion  of  the  street  cars,  and 
they  have  been  placed  in  -the  street  to 
facilitate  its  use  as  a  public  way,  and 
thus  add  to  its  utility  and  convenience. 
The  whole  matter  may  be  summed  up 
in  a  single  sentence:  The  poles  and 
wires  have  been  placed  in  the  street 
to  aid  the  public  in  exercising  their 
right  of  free  passage  over  the  street." 
See  to  the  same  effect,  Paterson  R.  Co. 
V.  Grundy  (1893)  51  N.  J.  Eq.  213,  26 
Atl.  788. 

In  Com.  ex  rel.  Dist.  Atty.  v.  West 
Chester  (1891)  9  Pa.  Co.  Ct.  542,  it 
was  said:  "The  company  has  the 
power,  however,  to  build  tiie  railroad 
and  convey  passengers  by  any  power, 
other  than  steam.  This  authorizes,  in 
our  opinion,  the  use  of  electricity; 
and,  in  using  electricity  by  overhead 
wire,  the  erection  of  poles  appears  to 
be  necessary.  They  constitute  a  part 
of  the  system  adopted  by  the  company 
for  the  propulsion  of  their,  cars." 

In  Taggart  v.  Newport  Street  R.  Co. 
(1890)  16  R.  L  668,  7  L.R.A.  205,  19 
Atl.  326,  the  court  said:  "Telegraph 
and  telephone  poles  and  wires  are  not 
used  to  facilitate  the  use  of  the 
streets,  where  they  are  erected,  for 
travel  and  transportation,  or,  if  so, 
very  indirectly  so;  whereas  the  poles 
and  wires  here  in  question  are  direct- 
ly ancillary  to  the  uses  of  the  streets, 
as  such,  in  that  they  communicate  the 
power  by  which  the  street  cars  are 
propelled." 

In  Snyder  v.  Ft.  Madison  Street  R. 
Co.  (1898)  105  Iowa,  284,  41  L.R.A. 
345,  75  N.  W.  179,  the  court  said:  "It 
is  said,  however,  that  the  erection  of 
trolley  poles,  and  the  placing  of  wires 
upon  them,  is  a  permanent  obstruc- 
tion of  the  street  for  the  benefit  of  the 
street  railway,  which  necessarily  in- 
terferes with  the  proper  use  of  the 
street  by  others.  That  poles  and  wires 
might  be  so  erected  and  arranged  as 
to  have  that  effect  is  undoubtedly  true, 
but  the  mere  fact  that  the  spaces  they 
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occupy  cannot  be  used  for  other  pur- 
poses does  not  show  an  improper  use 
of  the  street.  They  are  designed  to  aid 
in  the  rapid,  convenient,  and  econom- 
ical transportation  of  persons  from 
place  to  place,  and  thus  to  facilitate 
the  use  of  the  street  by  the  public  for 
whom  it  was  intended." 

In  La  Crosse  City  R.  Co.  v.  Higbee 
(1900)  107  Wis.  889,  51  L.R.A.  923, 
83  N.  W.  701,  the  court  said:  "A  street 
railway  pole  properly  placed  at  the 
curb  line  of  a  street  no  more  interferes 
with  the  access  to  or  egress  from  prop- 
erty outside  of  the  street  line  than  a 
lamp-post,  or  hitching  post,  or  shade 
tree,  and  no  more  interferes  with  the 
ordinary  use  of  the  street  for  public 
travel." 

And  in  Grand  Rapids  &  I.'  R.  Go.  v. 
Heisel  (1878)  38  Mich.  62,  31  Am.  Rep. 
306,  it  was  said:  "It  is  enough  that 
the  use  of  the  street  for  a  city  railway 
is  a  proper  use,  and  therefore  a  law- 
ful use ;  being  such,  it  can  give  rights 
of  action  to  no  one.  Such  appear  to  be 
the  conclusions  of  the  courts." 

It  has  been  held  specifically  that  the 
erection  of  trolley  poles  in  front  of  an 
abutting  owner's  property  does  not 
constitute,  a  nuisance,  unless  some 
particular  or  special  injury  results 
therefrom.  Escott  v.  Newport  Corp. 
[1904]  2  K.  B.  (Eng.)  369,  73  L.  J. 
K.  B.  N.  S.  693,  20  Times  L.  R.  168,  68 
J.  P.  135,  52  Week.  Rep.  643,  90  L.  T. 
N.  S,  348,  2  L.  G.  R.  779;  Snyder  v.  Ft. 
Madison  Street  R.  Co.  (Iowa)  supra; 
State,  Kennelly,  Prosecutor,  v.  Jersey 
City  (1894)  57  N.  J.  L.  293,  26  L.R.A. 
281,  30  Atl.  531 ;  Pelton  v.  East  Cleve- 
land R.  Co.  (1889)  10  Ohio  Dec.  Re- 
print, 646 ;  Mt.  Adams  &  E.  P.  Inclined 
R.  Co.  v.  Winslow  (1888)  2  Ohio  C.  D. 
240;  Gillette  v.  Chester  &  M.  R.  Co. 
(1889)  2  Pa.  Dist.  R.  460;  Ogden  City 
R.  Co.  v.  Ogden  City  (1891)  7  Utah, 
207,  26  Pac.  288. 

Thus,  in  Mt.  Adams  &  E.  P.  Inclined 
R.  Co.  V.  Winslow  (1888)  2  Ohio  C.  D. 
240,  the  court,  in  referring  to  the  erec- 
tion of  trolley  poles  on  and  along  the 
margin  of  a  sidewalk,  said:  "In  this 
case,  the  tracks  of  the  street  railroad 
continue  in  the  condition  in  which 
they  have  been  for  several  years  past 
— ^the  only  addition  or  change  which 


has  been  made  to  adapt  it  to  the  use  of 
electric  motor  being  the  poles  and 
wires  before  referred  to.  If  the  struc- 
ture of  the  plaintiff  in  the  street,  so 
long  in  use,  is  not  an  invasion  of  the 
rights  of  the  defendants  (though  the 
same  must,  in  the  nature  of  things,  be 
some  obstruction  to  the  highway;  but 
largely  compensated  in  a  populous 
city  by  the  advantages  of  this  mode  of 
travel),  it  is  difficult  to  see  why  the 
mere  placing  of  a  pole  of  this  size  on 
the  margin  of  the  sidewalk  at  once 
and  necessarily  gives  to  the  owner  of 
the  adjacent  premises  the  right  to 
prevent  it,  or  to  have  it  removed.  The 
sidewalk  is  only  a  part  of  the  high- 
way, and  is  to  be  dealt  with  as  such; 
and  it  seems  to  us  that  a  structure 
erected  thereon  stands  on  the  same 
principle  as  those  in  the  center  of  the 
street.  And  why  should  the  planting 
of  the  pole  in  this  instance  be  held,  on 
the  evidence,  to  entail  any  special 
damages  to  the  defendants?  It  is  not 
objected  that  it  is  unsightly  in  ap- 
pearance, or  unsuited  to  the  purpose 
for  which  it  is  used;  all  that  is 
claimed  is,  that  it  impedes  the  access 
to  defendants'  premises,  and  that  the 
electric  system  in  use  is  unsafe.  We 
have  found  as  a  fact  that  neither  of 
these  objections  is  well  founded.  The 
margin  of  the  sidewalks  in  cities  and 
-villages  for  centuries  past  has  been 
appropriated  for  the  placing  of"  shade 
trees,  public  lamp-posts,  awnings, 
hitching  posts,  and  similar  structures, 
and  when  they  are  suitably  placed, 
and  at  sufficient  intervals,  cannot,  we 
think,  be  any  material  obstruction  to 
the  access  to  the  premises  adjacent 
thereto,  or  be  said  to  impose  new  bur- 
dens upon  the  land,  the  right  to  im- 
pose which  had  not  been  acquired  by 
the  public." 

In  State,  Kennelly,  Prosecutor,  v. 
Jersey  City  (1894)  57  N.  J.  L.  293,  26 
L.R.A.  281,  80  Atl.  531,  it  was  said: 
"The  tracks,  poles,  and  wires  cause  no 
greater  detriment  to  adjoining  prop- 
erty than  do  the  tracks,  sewers,  pipes, 
posts,  and  trees  which,  indisputably, 
the  public  may  authorize  to  be  placed 
in  the  street." 

In  Snyder  v.  Ft.  Madison  Street  R. 
Ck).   (1898)   105  Iowa,  284,  41  L.R.A. 
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345,  75  N.  W.  179,  it  appeared  that  the 
defendant  company  had  erected  a  trol- 
ley pole  20  or  more  feet  in  height  in 
front  of  the  plaintiffs'  premises.  An 
action  was  brought  to  enjoin  its  main- 
tenance on  the  ground  that  it  con- 
stituted a  nuisance,  in  that  it  obstruct- 
ed- the  plaintiffs  in  the  enjoyment  of 
their  homestead.  The  court,  in  deny- 
ing the  relief  sought,  said :  "An  abut- 
ting lot  owner  has  no  sufficient  ground 
to  complain  of  the  erection  and  main- 
tenance of  street  railway  poles  in  the 
street  in  front  of  his  premises,  if  they 
are  properly  placed,  and  this  is  true 
whether  he  owns  the  fee  of  the  street 
or  not  .  .  .  We  must  not  be  un- 
derstood as  holding  that  a  property 
owner  may  dictate  the  location  of 
poles  in  front  of  his  premises,  nor  that 
he  may  recover  damages,  however 
trivial,  which  may  be  caused  by  their 
location.  The  railway  company  has 
the  right  to  so  place  its  poles  as  to 
secure  the  best  results  for  its  railway, 
provided  that  it  so  places  them  as  not 
to  cause  any  unnecessary  injury.  The 
injurious  consequences  which  it  must 
*  guard  against  are  those  of  a  substan- 
tial character.  The  placing  of  poles 
in  front  of  property  is  seldom  desired 
by  the  property  owner,  and  may,  in 
some  slight  degree,  interfere  with  the 
use  of  his  property,  as  by  obstructing 
the  view  from  it;  but  for  such  injury 
alone  he  would  rarely,  if  ever,  be  en- 
titled to  relief.  The  placing  of  a  pole 
in  a  walk  or  roadway,  however,  or  in 
front  of  and  near  to  an  important  win- 
dow, if  the  pole  could  as  well  be 
placed  elsewhere,  might  afford  ground 
for  relief.  But  we  cannot  undertake 
to  lay  down  general  rules  which  would 
govern  all  cases.  Each,  of  necessity, 
must  be  decided  according  to  its  own 
facts." 

In  Pelton  v.  East  Cleveland  R.  Co. 
(1889)  10  Ohio  Dec.  Reprint,  545,  it 
was  said :  "It  is  claimed  further  that 
these  poles,  or  iron  posts,  and  the 
wires,  constitute  an  obstruction  to 
abutting  property;  that  they  are  un- 
sightly and  a  burden  upon  the  street. 
It  is  clear  that  they  add  nothing  to 
the  beauty  of  a  street,  but  that  they 
amount  to  a  burden  or  obstruction 
seems  to  us  more  fancied  than  real. 
Certainly  the  proof  does  not  justify 


such  conclusion.  One  of  these  poles 
is  no  more  of  an  obstruction  than  a 
lamp-post,  or  an  electric  light  post." 

In  Gillette  v.  Chester  &  M.  R.  Co. 
(1889)  2  Pa.  Dist.  R.  450,  wherein  an 
injunction  requested  by  abutting  own- 
ers to  prevent  the  construction  of  an 
electric  railway  was  denied,  the  court, 
in  referring  to  the  proposed  erection 
of  trolley  poles,  said:  "The  poles 
must  be  of  the  safest  and  best  ma- 
terial, and  be  planted  as  near  the 
outer  lines  of  the  road  as  possible. 
They  must  be  of  sufficient  height  and 
so  constructed  as  to  be  the  least  ob- 
jectionable and  dangerous.  If  the 
company,  in  any  particular,  should  fail 
to  observe  the  suggestions  above 
made,  on  bringing  the  matter  to  the 
attention  of  the  court,  an  injunction 
will  issue." 

But  in  State,  Green,  Prosecutor,  ▼. 
Trenton  (1891)  54  N.  J.  L.  92,  23  Atl. 
28,  it  was  held  that  an  abutting  owner 
who  owns  the  fee  to  the  middle  of  a 
street  is  entitled  to  a  writ  of  cer- 
tiorari to  test  the  validity  of  a  mu- 
nicipal ordinance,  purporting  to  au^ 
thorize  a  street  railway  company  to 
place  its  trolley  poles  in  the.  street  in 
front  of  his  premises.  The  court  said : 
"Unless  these  poles  are  to  be  placed 
in  their  intended  position  by  someone 
having  authority  to  do  so,  they  will 
constitute  a  nuisance.  In  as  much  as 
the  prosecutrix  owns  the  fee  to  the 
middle  of  the  street,  such  an  erection 
will  also  be  a  trespass.  .  .  .  The 
execution  of  the  project  which  this 
ordinance  professes  to  authorize  in- 
volves a  special  injury  to  the  prose- 
cutrix, and  she  is  not  bound  to  await 
its  accomplishment.  She  has  the  right 
to  anticipate  this  injury  by  testing  the 
legality  of  the  ordinance  which  pro- 
fesses to  confer  the  right  to  inflict  it." 

And  in  Barber  v.  Saginaw  Union 
Street  R.  Co.  (1890)  83  Mich.  299,  47 
N.  W.  219,  a  street  railway  company 
was  enjoined  and  restrained  from 
erecting  and  maintaining  any  trolley 
poles  in  the  street  in  front  of  the  own- 
er's premises,  without  his  consent 
being  first  obtained.  In  that  case  it 
appeared,  however,  that  the  defend- 
ant company  removed  the  pole,  prior 
to  the  final  appeal.  H.  B. 
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MOREAU  RIVER  STATE  BANK,  Appt., 

V. 

A.  M.  JAPINGA 

and 

A.  H.  BROWN,  Garnishee,  Respt 

South  Dakota  Supreme  Court  — July  10,  1910. 

(37  S.  D.  404,  158  N.  W.  786.) 

Garnishment  —  contingent  liability  —  farther  performance. 

1.  The  liability  of  a  purchaser  of  real  estate  to  pay  the  price,  which 
is  contingent  on  delivery  of  the  deed,  is  not  subject  to  garnishment  in  a 
suit  against  the  vendor. 

[See  note  on  this  qiiestion  beginning  on  page  506.] 


Same  —  delivery  of  check  —  effect- 

2.  The  delivery  of  a  check  in  pay- 
ment of  a  debt  leaves  no  obligation  on 


the  part  of  the  debtor  which  is  sub- 
ject to  garnishment  for  an  obliga- 
tion of  the  creditor. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Wat 
worth  County  in  favor  of  the  garnishee,  and  from  an  order  denying  a 
new  trial,  in  a  proceeding  to  reach  the  amount  of  an  indebtedness,  through 
the  purchase  by  him  from  defendant  of  certain  real  estate.    Affirmed. 
•  The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Carpenter  &  Morrison  and     305,  56  N.  W.  919;  Evans  v.  Rector, 


H.  G.  Fuller  for  appellant. 

Mr.  W.  M.  Potts,  for  respondent: 

While  the  indebtedness  on  the  part 
of  the  garnishee  is  contingent,  and  it 
is  uncertain  whether  he  will  ever  be 
indebted  to  the  defendant,  there  is  no 
claim  in  favor  of  the  latter  which  con 
be  reached  by  garnishment. 

14  Am.  &  Eng.  Enc.  Law,  765;  20 
Cyc.  1007. 

Under  a  contract  of  sale  for  cash 
and  delivery  neither  the  vendor  nor 
the  vendee  can  be  charged  as  the 
garnishee  of  the  other,  since  in  such 
case  the  delivery  and  payment  are  to 
be  concurrent  acts. 

20  Cyc.  995;  Briggs  v.  McEwen,  77 
Iowa,  303,  42  N.  W.  303;  National  Re- 
vere Bank  v.  Bay  State  Shoe  Fasten- 
ing Co.  67  N.  H.  371,  40  Atl.  255. 

The  garnishee  defendant  is  not  lia- 
ble in  any  event,  and  the  plaintiff  can- 
not recover  from  him,  unless  the 
garnishee  defendant  could,  at  the  date 
of  service  of  the  garnishee  summons, 
in  an  action  at  law,  recover  the  debt 
from  the  principal  defendant. 

14  Am.  &  Eng.  Enc.  Law,  835; 
Edwards  v.  Roepke,  74  Wis.  571,  43  N. 
W.  554;  Foster  v.  Singer,  69  Wis.  392, 
2  Am.  St.  Rep.  745,  34  N.  W.  895;  Voll- 
mer  v.  Chicago  &  N.  W.  R.  Co.  86  Wis. 


107  Wis.  286,  83  N.  W.  292;  Smith  v. 
Davis,  1  Wis.  447,  60  Am.  Dec.  390; 
Bradley  v.  Byerley,  3  Kan.  App.  357, 
42  Pac.  930;  Streeter  v.  Gleason,  120 
Iowa,  703,  95  N.  W.  242;  Hitchcock  v. 
Miller,  48  Mich.  603,  12  N.  W.  871. 

Whiting,  J.,  delivered  the  opinion 
ofthecoi^: 

Appeal  from  a  judgment  in  favor 
of  a  garnishee  and  f roin  an  order 
denjring  a  new  trial. 

It  is  the  contention  of  appellant 
that  respondent  became  Indebted  to 
the  main  defendant  through  the  pur- 
chase from  him  of  certain  real  es- 
tate, and  that  such  indebtedness  was 
reached  by  the  garnishee  process 
herein.  The  trial  court  found  that 
the  real  estate  deal  was  a  cash  trans- 
action, in  which  full  payment  was 
made  upon  receipt  of  deed.  Appel- 
lant concedes  that,  if  this  were  true, 
there  never  arose  any  liability  of  the 
grantee  to  the  grantor  that  could  be 
reached  by  garnishee  process. 

But  appellant  contends  that  a  con- 
tract for  the  sale  of  the  real  .prop- 
erty was  mtered  into  several  days 
prior  to  the  service  of  the  garnish- 
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ment  summons;  that  the  deal  was 
not  consummated  by  a  payment  of 
Uie  contract  price  until  aiter  service 
of  such  summons ;  and  that,  there- 
fore, respondent  became  liable  as 
garnishee  to  the  amount  unpaid  on 
such  contract  at  the  time  such  sum- 
mons was  served.  There  is  no  merit 
in  this  contention  because,  if  the 
trial  court  was  in  error  in  finding 
that  tiiis  real  estate  deal  was  en- 
tered into  and  consummated  at  one 
time,  and  we  do  not  think  the 
court  was  in  error  in  so  holding,  yet 
it  is  clear  that  there  was  no  time 
prior  to  the  delivery  of  the  deed 
when  there  was  any  absolute  lia- 
bility existing  from  the  grantee  to 
the  grantor;  the  grantee's  liability, 
if  any,  was  contingent  upon- the  giv- 
ing of  the  deed,  and 
SSi'iJ^t"*"  therefore  was  not 
uakiiity-  subject    to     be 

i^rforaaaee.  reached  by  gar- 
nishment unless  it 
continued  after  the  deed  was  deliv- 
ered. 20  Cyc.  1007;  National  Re- 
vere Bank  v.  Bay  State  Shoe  Fasten- 
er Co.  67  N.  H.  371,  40  Atl.  255; 
Briggs  V.  McEwen,  77  Iowa,  303,  42 
N.  W.  303. 

Appellant  further  contends  that 
respondent  was  liable,  owing  to  the 
following  facts:  Upon  delivery  to 
him  of  the  deed  to  the  real  estate, 
respondent  gave  his  grantor  certain 
checks  in  pajrment  therefor.  The 
deed  was  delivered  and  these  checks 
given  on  the  same  day  that  respond- 
ent made  his  disclosure  denying  in- 
debtedness to  tji^e  main  defendant, 
and  but  a  day  or  two  before  such 
disclosure  was  served  on  appellant. 
After  the  giving  of  these  checks,  the 
exact  time  ngt  appearing,  respond- 
ent discovered  that  he  had  overpaid 
his  grantor,  and  stopped  payment 
on  one  of  the  checks.  Several  days 
after  service  of  respondent's  disclo- 
sure, he  gave  to  his  grantor  another 
check  for  the  balance  of  the  pur- 
chase price.  Appellant  contends 
that,  prior  to  and  at  the  time  of  the 
disclosure,  there  existed  an  indebt- 
edness for  the  amount  of  this  check. 
In  this  appellant  is  clearly  in  error. 
The  delivery  of  a  check  in  payment 
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of  proper^  leaves  no  liability  sub- 
ject to  be  reached  g,„e_aeiiTerT 
by  garnishee  proc-  of  cbeeiE- 
ess.     As  stated  in  '"*'*• 
Morse  on  Banks  &  Bkg.  3d  ed.  §  543 : 

"A  check  is  always  so  far  pay- 
ment, until  dishonored,  that  after  its 
delivery  the  drawer  cannot  be  gar- 
nisheed  as  debtor  of  the  payee  in 
respect  to  the  debt  for  which  the 
check  is  given." 

See  also  Larsen  v.  Allan  Line  S.  S. 
Co.  45  Wash.  406,  9  L.R.A.(N.S.) 
268,  122  Am.  St.  Rep.  926,  88  Pac. 
753;  National  Park  Bank  v.  Levy 
Bros.  17  R.  I.  746,  19  L.R.A.  475, 
24  Atl.  777,  12  R.  C.  L.  835.  It  is 
unnecessary  for  us  to  determine 
whether,  after  payment  of  the  er- 
roneous check  had  been  stopped, 
there  arose  from  the  act  of  stopping 
such  payment  a  liability  from  re- 
spondent to  his  grantor  that  would 
be  subject  to  garnishment,  because 
there  was  no  evidence  to  show  when 
such  payment  was  stopped.  Instead 
of  there  being  a  liability  from  re- 
spondent to  his  grantor  subject  to 
garnishment,  there  was  in  fact,  up 
to  the  time  when  payment  of  the 
check  was  stopped,  a  liability  from 
such  grantor  to  respondent  for  the 
amount  of  the  overpayment. 

The  judgment  and  order  appealed 
from  are  affirmed. 

McCoy,  J.,  concurring  specially: 
Defendant  was  indebted  to  appel- 
lant. Appellant  brought  suit  and 
caused  garnishee  proceedings  to  be 
issued  and  served  on  respondent. 
Defendant  sold  an  interest  in  hotel 
to  respondent  for  cash.  Respond- 
ent, in  paying  the  consideration  for 
the  hotel,  overpaid  defendant.  De- 
fendant subsequently  paid  back  to 
respondent  the  amount  of  the  over- 
payment. Was  there  anything  in 
respondent's  hands  after  the  com- 
pletion of  the  cash  transaction,  as  it 
originally  took  place,  that  was  the 
subject  of  garnishment?  I  think 
not,  as  the  indebtedness  was  the 
other  way ;  by  the  transaction  of  the 
overpayment  defendant  became  in- 
debted to  respondent.  If  there  had 
been  a  shortage  in  the  payment  of 
the  consideration  for  the  hotel  that 
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remained  unpaid  at  the  time  of  the 
return  of  the  garnishee  procedure,  I 
am  not  so  sure  but  what  there  might 
have  been  a  debt  owing  from  Brown 
to  Japinga  that  would  have  been  the 
subject  of  garnishment;  but  the 
amount  of  the  overpayment  by 
Brown  to  defendant  could  not  be  the 


subject  of  garnishment  in  favor  of 
appellant.  On  this  ground  I  am  of 
tile  view  that  the  judgment  api>ealed 
f  rotn  should  be  affirmed. 

Smith,  J.,  concurs. 

Petition  for  rehearing  denied,  Au- 
gust 31,  1916. 


ANNOTATION. 

Money  due  only  on  furtlier  perf omumce  of  contract  by  debtor  as  subject  to 

gamishmoit. 


I.  Scope  of  note,  606. 
II.  In  general,  506. 

III.  Building  contract,  607. 

IV.  Contract  for  sale  of  land,  609. 

/.  Scope  of  note. 
In  discussing  the  right  to  garnish 
money  which  is  not  due  until  the  debt- 
or has  further  performed  a  contract, 
this  note  does  not  discuss  the  garnish- 
ment of  wages  or  salary. 

II.  In  general. 

As  a  general  proposition,  money 
presently  and  unconditionally  owing, 
but  not  payable  until  a  future  date, 
is  subject  to  garnishment.  See  12  R. 
C.  L.  title.  Garnishment,  p.  779.  But 
where  a  further  performance  of  a  con- 
tract is  necessary  before  money  pay- 
able thereon  becomes  due,  the  payment 
is  conditioned  on  the  performance, 
and  is  not  subject  to  garnishment  un- 
til the  condition  has  been  fulfilled. 
See  the  cases  cited  throughout  this 
note. 

The  rule  rests  on  the  view  that  "as 
a  plaintiff  can  have  no  greater  right 
against  the  garnishee  than  the  de- 
fendant would  have,  and  can  occupy 
no  better  position  with  respect  to  the 
garnishee  than  the  defendant  could  in 
a  suit  brought  by  him  against  the  gar- 
nishee, it  follows  that,  where  a  con- 
tract between  the  defendant  and  the 
garnishee  had  not  been  fully  per- 
formed by  defendant  at  the  time  of 
attachment  by  plaintiff,  the  garnishee 
is  not  chargeable."  Johnson  v.  Healey 
(1918)  86  R.  L  192.  See  to  the  same 
effect,  Strauss  v.  Chesapeake  &  O.  R. 
Co.  (1878)  7  W.  Va.  868.  The  gar- 
nishee "is  not  to  be  placed  in  a  posi- 
tion worse  than  that  which  he  would 


occupy  if  the  principal  had  sued  him 
for  the  debt."  Curtis  v.  Alvord  (1878) 
46  Conn.  669.  "The  true  test  is 
whether  anything  else  has  to  be  done 
by  the  judgment  debtor  as  a  condi- 
tion precedent  to  payment."  Heward 
Mill.  Co.  V.  Barrett  (1909)  2  Sask.  L. 
R.  210.  The  rights  are  to  be  deter- 
mined as  of  the  time  when  the  gar- 
nishment takes  effect,  and  the  fact 
that  the  contract  is  subsequently  per- 
formed, and  the  money  thereby  be- 
comes due  absolutely,  does  not  make 
the  garnishment  good.  Williams  t. 
Androscoggin  &  K.  R.  Co.  (1863)  36 
Me.  201,  68  Am.  Dec.  742;  Hopson  v. 
Dinan  (1882)  48  Mich.  612,  12  N.  W. 
876. 

In  Kiely  v.  Betrand  (1887)  67  Mich. 
332,  34  N.  W.  674,  it  was  held  that  a 
portion  of  the  price  under  a  logging 
contract,  which  was  to  be  retained  un- 
til the  logs  were  afloat  and  all  labor 
claims  paid,  was  not  subject  to  gar- 
nishment until  the  full  performance 
of  the  contract. 

In  Wood  v.  Buxton  "(1871)  108  Mass. 
102,  the  garnishees  disclosed  the  fol- 
lowing facts:  "The  defendant  was 
employed  by  them  as  a  boot  bottomer, 
and  took  out  work;  that  by  the  terms 
of  their  contract  with  him  they  were 
not  to  pay  for  the  work  until  it  was  re- 
turned to  their  shop,  and  accepted  by 
them;  that  a  short  time  after  the  serv- 
ice of  the  writ  the  defendant  returned 
work  to  the  shop,  and  they  accepted 
it,  and  paid  him  therefor;  and  that  the 
work  was  completed  before  the  service 
of  the  writ,"  It  was  held  that  there 
was  no  debt  due  at  the  time  of  the 
garnishment. 

In  Carter  ▼.  Webster  &  W.  Paper 
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Co.  (1888)  65  N.  H.  17,  17  Atl.  978,  it 
appeared  that  under  a  logging  eon- 
tract  ike  contractor  was  to  be  paid  a 
certain  aum  for  each  thousand  feet  of 
lumber  cut.  The  contractor  was  to  be 
charged  for  teams  and  tools  furnished 
to  him.  A  settlement  at  the  end  of 
each  season  was  provided  for.  It  was 
held  that  nntil  the  settlement  the  sum 
which  might  to  due  to  the  contractor 
was  not  subject  to -garnishment. 

An  executory  agreement  to  sell 
goods  for  cash  does  not  create  an  in- 
debtedness subject  to  garnishment.  A 
samishable  debt  exists  only  after  the 
goods  have  been  delivered.  Fumess 
T.  Smith  (1858)  30  Pa.  620. 

In  Johnson  v.  Healey  (1918)  36  R. 
I.  192,  85  Atl.  938,  it  appeared  that 
the  alleged  indebtedness  arose  out  of 
the  following  contract:  "Edward  F. 
Healey  on  his  part  agrees  to  trim  all 
dead  and  diseased  wood  from  the 
chestnut  trees  in  the  forest  reserve 
on  Mr.  Remington's  estate,  in  the  town 
of  Warwick,  also  to  cart,  carry,  and 
destroy  all  diseased  wood  cut  from 
trees  in  pursuance  of  said  work.  He 
further  agrees  to  put  all  of  said,  trees 
in  good  condition,  and  to  treat  any  and 
all  trees  for  borers  where  it  is  deemed 
necessary,  and  to  fall  any  dead  trees 
now  standing  and  to  destroy  the  same. 
He  further  agrees  to  inspect  all  trees 
in  the  forest  r^erve  in  the  different 
seasons  of  the  year,  and  to  report  to 
Mr.  Remington  the  condition  of  the 
trees,  especially  in  regard  to  the  chest- 
nut tree  fungi.  Mr.  Seth  B.  Reming- 
ton on  his  part  agrees  to  pay  Edward 
F.  Healey  the  sum  of  $1,160  for  this 
work.  Payments  to  be  made  during 
progress  of  said  work  to  the  extent  of 
$650.  The  balance  to  be  paid  during 
the  month  of  July,  1912."  The  gar- 
nishment was  served  in  June,  1912,  at 
which  time  the  "great  bulk  of  the 
work"  under  the  contract  had  been 
done.  It  was  held  that  there  was  no 
indebtedness  subject  to  garnishment. 

In  Edwards  v.  Roepke  (1889)  74 
Wis.  671,  43  N.  W.  654,  the  price  pay- 
able under  an  uncompleted  contract 
to  construct  a  boiler  was  held  not  to 
be  subject  to  garnishment,  the  court 
saying:  "By  the  terms  of  the  con- 
tract nothing  more  became  due  there- 


on until  the  new  boiler  and  work 
thereon  were  fully  completed,  in  good 
workmanlike  order  of  the  first  class, 
with  material  and  workmanship  which 
should  be  acceptable  to  the  inspector 
therein  named.  That,  as  found  by  the 
referee,  did  not  occur  until  in  Novem- 
ber, 1886,  some  four  months  after  the 
service  of  the  garnishee  process.  At 
the  time  of  such  service  there  was  no 
certainty  as  to  whether  it  would  ever 
occur  or  not.  The  right  to  such  bal- 
ance, therefore,  had  not  at  the  time  of 
such  service  become  fixed  and  abso- 
lute as  against  the  garnishees  or  in 
favor  of  Gumberlidge,  and  hence  was 
not  subject  to  garnishment." 

In  Bardon  v.  McGall  (1900)  108 
Wis.  181,  84  N.  W.  168,  it  appeared 
that  a  contract  was  made  for  the  sale 
of  standing  timber,  the  purchase  price 
being  about  |1,700.  At  the  time  of 
the  garnishment  in  question,  timber 
worth  about  $500  had  been  cut  and  de- 
livered. It  was  held  that,  the  con- 
tract being  entire,  there  was  no  in- 
debtedness then  existing. 

In  Curtis  v.  Alvord  (Conn.)  supra, 
the  alleged  indebtedness  was  based  on 
a  contract  whereby  the  debtor  agreed 
to  obtain  a  patent  for  the  garnishee 
for  a  stated  sum,  part  to  be  paid  in  ad- 
vance and  the  balance  when  the  pat- 
ent was  issued.  It  was  held  that  the 
latter  payment  was  not  subject  to  gar- 
nishment before  the  issuance  of  the 
patent  had  been  procured. 

In  Russell  v.  Clingan  (1867)  83 
Miss.  535,  an  answer  by  a  garnishee, 
stating  that  on  the  debtor's  comply- 
ing with  a  contract  he  would  be  in- 
debted to  the  debtor  in  a  certain  sum, 
was  held  to  admit  "only  the  possibility 
of  an  indebtedness  at  a  future  period." 

III.  Butlding   contract. 

A  part  of  the  contract  price  fixed  by 
a  building  contract,  which  is,  by  the 
terms  of  the  contract,  to  be  withheld 
until  the  building  is  completed  and  ac- 
cepted, is  not  subject  to  garnishment 
until  the  work  of  the  contractor  is 
finished.  Hopson  v.  Dinan  (1882)  48 
Mich.  612,  12  N.  W.  875;  Webber  v. 
Bolte  (1883)  51  Mich.  113,  16  N.  W. 
257;  Simmons  Hardware  Co.  v.  Rose 
(1906)  140  Mich.  123,  103  N.  W.  629; 
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Gastonia  t.  McEntee-Peterson  Engi- 
neering Co.  (1902)  131  N.  C.  359.  42 
S.  E.  867;  Grimwood  Co.  v.  Capitol 
Hill  Bldg.  &  Constr.  Co.  (1906)  28  R. 
I.  32,  65  Atl.  304;  Eikel  v.  Frelich 
(1881)  1  Tex.  App.  Civ.  Cas.  (White 
&  W.)  628;  Medley  v.  American  Radia- 
tor Co.  (1901)  27  Tex.  Civ.  App.  384, 
66  S.  W.  86;  Mundt  v.  Shabow  (1904) 
120  Wis.  303,  97  N.  W,  897. 

"We  can  imagine  no  liability  sub- 
ject to  more  contingencies  than  the 
balance  which  may  become  due  on  an 
uncompleted  building  contract,  entire 
in  its  nature."  Medley  v.  American 
Radiator  Co.  (1901)  27  Tex.  Civ.  App. 
384,  66  S.  W.  86. 

In  Heward  Mill  Co.  t.  Barrett 
(1909)  2  Sask.  L.  R.  210,  it  appeared 
that  the  debtor  had  contracted  to  erect 
a  building.  By  the  contract  20  per 
cent  of  the  price  was  to  be  withheld 
until  the  full  completion  of  the  con- 
tract. The  debtor  abandoned  the  con- 
tract before  its  completion ;  thereafter 
the  creditor  garnished  the  owner.  It 
was  held  that  there  was  no  indebted- 
ness subject  to  garnishment.  See,  to 
the  same  effect,  American  Forcite 
Powder  Mfg.  Co.  v.  Malone  (1895)  166 
Pa.  289,  31  Atl.  90;  Strauss  v.  Chesa- 
peake &  O.  R.  Co.  (1874)  7  W.  Va.  368. 

In  Williams  v.  Androscoggin  &  K. 
R.  Co.  (1853)  36  Me.  201,  58  Am.  Dec. 
742,  it  appeared  that,  by  the  terms  of 
a  railroad  grading  contract,  75  per 
cent  of  the  price  was  to  be  paid  on 
estimates  from  time  to  time,  and  25 
per  cent  retained  until  the  satisfac- 
tory completion  of  the  contract.  It 
was  held  that  until  the  contract  was 
completed  the  withheld  25  per  cent 
was  not  subject  to  garnishment  by  a 
creditor  of  the  contractor.  See,  to  the 
same  effect,  Daily  v.  Jordan  (1848)  2 
Cush.  (Mass.)  390. 

In  Hopson  v.  Dinan  (1882)  48  Mich. 
612,  12  N.  W.  875,  there  was  a  gar- 
nishment by  a  creditor  of  a  building 
contractor.  It  appeared  that  at  the 
time  of  the  garnishment  the  final 
instalment  was  unpaid.  It  further  ap- 
peared that  the  building  was  unfin- 
ished, that  the  time  limit  for  its 
completion  had  expired,  and  the  owner 
was  entitled  to  a  stated  sum  per  day 
as  liquidated  damages  until  its  com- 


pletion. It  was  held  that  the  balance 
of  the  contract  price  was  not  subject 
to  garnishment. 

In  Mundt  v.  Shabow  (Wis.)  supra, 
it  was  held  that  no  indebtedness  of  the 
owner  to  the  contractor  existed  be- 
fore the  completion  of  a  building  con- 
tract, it  appearing  that  the  owner 
agreed  to  pay  all  labor  and  material 
claims  as  they  occurred,  and  the  bal- 
ance on  the  completion  of  the  build- 
ings. 

In  Cunningham  Lumber  Co.  v.  New 
York,  N.  H.  &  H.  R;  Co.  (1905)  77 
Conn.  628,  60  Atl.  107,  it  appeared 
that  the  debtor  agreed  to  do  certain 
construction  work  for  a  stated  price, 
no  time  of  payment  being  fixed  by  the 
contract.  It  was  held  that  the  price 
was  not  due  so  as  to  be  subject  to  gar- 
nishment until  the  contract  was  com- 
pleted, and  that  the  fact  that  part  pay- 
ments had  been  made  as  a  matter  of 
favor  did  not  alter  the  rule. 

In  Webber  v.  Bolte  (1883)  61  Mich, 
lis,  16  N.  W.  257,  a  statute  making 
contingent  claims  subject  to  garnish- 
ment was  held  not  to  be  applicable  to 
a  claim  for  the  balance  which  would 
become  due  on  the  completion  of  a 
building  contract.  The  court  said: 
"The  case  may  seem  to  be  within  the 
words  of  the  statute,  but  it  is  not  with- 
in its  intent  or  reason.  To  permit 
garnishment  upon  su«h  claims  would 
be  a  most  unwarrantable  interference 
with  the  contracts  of  third  parties, 
and  must  in  many  cases  deprive  them 
of  substantial  rights.  It  would  be  es- 
pecially mischievous  in  the  case  of 
building  contracts ;  for,  in  a  very  large 
proportion  of  all  cases  of  such  con- 
tracts, the  means  for  their  fulfilment 
must  be  obtained  from  payments  on 
the  estimates;  and  if  these  can  be 
garnished  in  advance,  performance 
would  be  rendered  impossible.  This 
would  be  a  great  hardship  to  the  debt- 
or, but  it  would  be  quite  as  much  so 
to  his  employer,  who  might  have  his 
arrangements  broken  up  and  serious 
injury  inflicted  without,  on  his  part, 
any  fault  whatever.  No  doubt  the  em- 
ployer has  a  claim  in  such  a  case  that 
the  builder  shall  perform  his  con- 
tract; but  the  contingency  on  which 
money  is  to  be  payable  is  one  depend- 
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ing  on  the  subseqtient  earning  of 
money.  It  is,  therefore,  a  contingency 
depending  on  the  will  and  ability  of 
the  debtor  to  earn  money;  a  will  which 
it  may  generally  be  assumed- will  not 
be  exerted,  where  earning  is  not  to 
be  followed  by  enjosrment.  If  there 
is  a  contingent  claim  here,  so  there  is 
when  a  laborer  hires  out  for  a  year, 
to  be  paid  at  the  end  of  the  year;  and 
his  creditor  may  garnish  the  claim  as 
soon  as  the  hiring  takes  place.  It 
nroold  be  a  safe  assumption  that  very 
little  labor  would  be  done  under  the 
hiring,  after  the  claim  was  gar- 
nished." 

The  creditor  is  not  entitled  to  as- 
sert that  the  contract  has  been  sub- 
stantially performed  when  his  debtor 
(principal  defendant)  malces  no  such 
claim  and  is  still  endeavoring  to  com- 
plete the  performance.  H.  A.  Grim- 
wood  Co.  V.  Capitol  Hill  Bldg.  & 
Constr.  Co.  (1906)  28  R.  I.  32,  65  Atl. 
304,  wherein  the  court  said:  "The 
qoestion  whether  a  contract  has  been 
substantially  performed,  or  not,  can 
only  arise  between  the  contractor  and 
owner  after  the  former  has  ceased  to 
work  and  has  claimed  that  his  con- 
tract has  been  completed.  But  this 
does  not  authorize  a  creditor  of  the 
contractor  to  ascertain  and  determine 
for  him  the  time  when  his  work  has 
been  substantially  completed,  and 
then  to  bring  suit  for  him,  by  way  of 
trustee  process,  while  the  contractor 
is  honestly  trying  to  perform  his  con- 


tract, and  is  not  claiming  that  his 
work  is  done.  Such  interference  is 
not  to  be  tolerated." 

tV.  Contraot  for  sale  of  land. 

Where  the  purchase  price  of  land  is 
not  due  until  the  deed  is  delivered,  it 
is  not  subject  to  garnishment  by  a 
creditor  of  the  vendor  until  the  de- 
livery of  the  deed.  Streeter  v.  Gleason 
(1903)  120  Iowa,  703,  95  N.  W.  242; 
Sarvi  v.  Brazier  (1851)  1  Phila  (Pa.) 
214.  And  see  the  reported  case 
(MoREAU  "River  State  Bank  v.  Jap- 
INGA,  ante,  504). 

In  Becker  v.  Becker  (1901)  112  Wis. 
24,  87  N.  W.  830,  it  was  held  that 
money  deposited  in  a  bank  by  a  pur- 
chaser, to  be  paid  over  on  the  delivery 
of  an  approved  deed,  is  not  subject  to 
garnishment  by  a  creditor  of  the 
vendor. 

In  Cowell  y.  May  (1901)  26  Mont 
163,  66  Pac.  848,  it  was  held  that  the 
purchase  money  on  b  contract  to  sell 
land  was  not  subject  to  garnishment 
while  the  deed  was  in  escrow,  to  be 
delivered  on  the  payment  of  the  price 
and  the  satisfaction  of  a  mortgage. 

In  Gross  v.  Mihm  (1910)  3  Sask.  h. 
R.  393,  it  appeared  that  the  debtor 
agreed  to  sell  certain  land,  and  the 
vendee  deposited  a  check  for  the  price 
with  a  third  person,  to  be  held  until 
he  ascertained  that  the  title  was  good. 
It  was  held  that  the  vendee  was  sub- 
ject to  garnishment  as  a  debtor  of  the 
vendor.  C.  M. 


HARMON  HILL,  Alias,  Appt., 

V. 

STATE  OF  ALABAMA. 

Alabama  Supreme  Court— June  80,  1918. 
(194  Ala.  11,  69  So.  941.) 

Homidde  —  defense  of  illegal  business  —  daty  to  retreat. 

1.  The  right  to  kill  without  retreating  does  not  exist  with  respect  to  a 
place  of  unlawful  business,  such  as  an  isolated  illicit  stiU. 
[See  note  on  this  question  beginning  on  page  518.] 
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Appeal  —  refusal  to  exclude  answer. 

2.  It  is  not  error  to  refuse  to  ex- 
clude responsive  answers  where  no 
objection  was  made  before  they  were 
given. 

Evidence  —  homidde  —  condition  of 
body. 

8.  The  condition  of  the  body  of  de- 
ceased is  properly  described  to  the 
jury  in  a  prosecution  for  homicide,  to 
shed  light  on  the  corpus  delicti. 
Appeal  —  admission  of  evidence  sub- 
sequently becoming  immaterial. 

4.  Confession  by  accused  cannot  put 
the  court  in  error  in  admitting  evi- 
dence of  the  condition  of  the  body  of 
deceased  to  shed  light  on  the  corpus 
delicti  before  the  confession  was 
made. 

Same  —  improper  remark  by  prose- 
cutor —  repudiation  by  court. 

5.  A  remark  by  the  prosecutor  in  a 
murder  case  in  the  presence  of  the 
jury,  "It  is  a  horrible  thing  to  relate," 
is  not  reversible  error,  if  the  court  re- 
pudiates it  and  excludes  it  from  con- 
sideration of  the  jury. 

Evidence  —  conduct  against  interest. 

6.  The  conduct  before  arrest  of  one 
accused  of  murder  with  reference  to 
the  investigation  and  the  selection  of 
the  coroner's  jury  is  admissible  on. 
his  trial,  as  against  interest. 

Same  —  cross-examination  —  irrele- 
vant testimony. 

7.  One  failing  to  object  to  incompe- 
tent evidence  cannot  introduce  irrele- 
vant testimony  on  cross-examination 
on  the  subject. 

Same  —  self-serving  declarations. 

8.  One  on  trial  for  murder  cannot 
testify  as  to  his  intention  to  give  him- 
self up,  his  reluctance  to  leave  home 
under  advice,  or  his  telling  of  his 
crime,  since  they  are  merely  self-serv- 
ing acts  and  declarations. 

Same  —  evidence  of  other  crime. 

9.  That  one  was  accused  of  illegal- 
ly selling  liquor  is  not  admissible 
upon  his  trial  for  murder. 

Same  —  evidence  of  conduct. 

10.  One  who  has  described  the  ap- 
pearance of  a  person  accused  of  mur- 
der when  he  returned  home  at  the 
time  of  the  alleged  offense  cannot  tes- 
tify as  to  his  conduct  when  so  return- 
ing. 

Same  —  reasons  for  hearing  shots. 

11.  Upon  trial  for  homicide  a  wit- 
ness who  has  testified  that  he  heard 
shots  should  not  be  permitted  to  give 


reasons   why   his  attention   was   at- 
tracted to  them. 
Same  —  specific  acts  of  character. 

12.  One  who  has  testified  as  to  the 
general  good  reputation  of  accused 
may  be  asked  on  cross-examination  if 
he  had  not  heard  of  special  acts  which 
tended  to  militate  against  such  char- 
acter. 

Same  —  testing  knowledge  of  wit- 
ness. 

18.  One '  on  trial  for  murder  may 
test  the  knowledge  of  one  who  has 
testified  to  his  general  bad  reputation 
by  inquiries  as  to  reputed  acts  before 
the  commission  of  the  crime. 
Appeal  —  erroneous  admission  of  evi- 
dence —  curing. 

14.  Striking  out  testimony  of  spe- 
cific acts  elicited  by  the  prosecution 
in  support  of  general  evidence  of  bad 
reputation  of  accused,  and  instructing 
the  jury  to  disregard  it,  cures  the 
error  in  admitting  it. 

Witness  —  impeachment  —  right  of 
prosecution. 

15.  The  state  may  impeach  wit- 
nesses for  accused  as  to  truth  and 
veracity. 

Same  —  literal  reproduction  of  con- 
flicting declaration. 

16.  A   literal    reproduction   of   the 
confiicting   declaration   is   not  neces- 
sary to  impeach  a  witness  for  which 
a  proper  predicate  has  been  laid. 
Evidence  —  rebuttal  —  limitation. 

17.  The  testimony  of  a  witness 
called  in  rebuttal  must  be  limited  to 
such  matter. 

Same  —  contradictory  statements  — 
weight. 

18.  Statements  of  accused  contra- 
dictory of  his  testimony  may  be  con- 
sidered by  the  jury  for  their  eviden- 
tial weight,  and  are  not  limited  merely 
to  testing  the  weight  of  his  testimony. 
Trial  —  jury  —  possibility  of  retreat- 
ing. 

19.  In  a  prosecution  for  murder  the 
jury  must  determine  whether  or  not, 
under  all  the  circumstances,  accused 
could  have  retreated  without  increas- 
ing his  peril. 

Homicide  —  self-defense  —  danger. 

20.  To  justify  the  taking  of  life  in 
self-defense  one  must  have  a  reason- 
able and  bona  fide  belief  that  his  life 
is  in  danger. 

Same  —  self-defense  —  duty  to  re- 
treat 

21.  Before  one  can  take  life  in  self- 
defense,  he  must  retreat  if  it  is  rea- 
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sonably  apparent  that  he  can  do  so 
without  increasing  his  danger. 

Criaunal  law  —  misleading  instruc- 
timis  —  ground  of  liability. 

22.  A  requested  instruction  in  a 
marder  case  that  accused  cannot  be 
convicted  because  he  failed  to  report 
his  deed  to  the  ofiScers  is  properly  re- 
fused as  misleading. 

Trial  —  instmction  —  refosal. 

23.  The  use  of  the  word  "or"  in- 
stead of  "of"  in  an  instruction  that 
certain  facta  must  be  found  before  ac- 
cused can  be  convicted  of  any  degree 
or  homicide  justifies  its  refusal  as 
meaningless. 

Same  —  argnmentatiTe  instmction  — 
refasaL 

24.  Argumentative  instructions  are 
properly  refused. 
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Same  —  absence  of  legal  pnqiositions. 

25.  One  accused  of  murder  has  no 
right  to  an  instruction  that  he  has  as 
much  right  to  protect  himself  from  an 
unprovoked  attack  at  an  illicit  still  as 
he  would  have  had  at  a  com  mill. 
Homicide  —  duty  to  retreat. 

26.  One  cannot  take  life  merely  be- 
cause he  is  free  from  fault  and  hon- 
estly believes  that  his  life  is  in 
danger,  if  under  the  circumstances  it 
is  his  duty  to  retreat,  and  there  is 
nothing  to  induce  in  his  mind  the  rea- 
sonable belief  that  he  cannot  retrofit 
without  increasing  his  peril. 

Trial  —  instmctions  singling  out  eTi« 
dence^ 

27.  A  requested  instruction  is  prop- 
erly refused  which  singles  out  and 
gives  undue  prominence  to  a  part  of 
the  evidence. 


Appeal  by  defendant  from  a  judgment  of  the  City  Court  of  Gadsden 
convicting  him  of  murder  in  the  first  degree  and  sentencing  him  to  life 
imprisonment.    Affirmed. 


Will  Tidwell,  for  whose  death  de- 
fendant was  prosecuted,  was  killed 
on  Thursday,  but  his  body  was  not 
found  till  the  following  Sunday,  A 
physician  testified  that  his  death 
was  caused  by  a  gunshot  wound  in 
the  left  breast.  A  witness  testified 
that  the  defendant,  on  Friday 
morning,  came  to  his  house  and  told 
him  that  he  was  sorry,  but  that  he 
had  to  do  it,  that  he  had  got  his 
man,  whose  name  was  Will  Tidwell, 
and  that  his  body  was  on  the  moun- 
tain covered  with  leaves. 

From  the  testimony,  it  appeared 
that  defendant,  with  other  specta- 
tors, was  present  when  the  cor- 
oner's jury  was  impaneled,  and 
chose  the  jury  by  calling  out  the 
names  of  those  selected. 

"Hie  charges  requested  by  de- 
fendant, which  were  refused  by  the 
court,  were  as  follows : 

(B)  Contradictory  statements,  if 
any,  on  the  part  of  defendant,  are 
not  admissible  for  the  purpose  of 
showing  the  guilt  of  defendant,  but 
are  only  admissible  for,  and  should 
be  considered  by  the  jury  only  to 
determine,  the  weight  they  will  give 
the  testimony  of  defendant  as  a 
witness  in  the  case. 

(A)  If,  at  the  time  of  firing  the 


fatal  shot  by  defendant,  defendant 
reasonably  believed  that  he  was  in 
danger  of  suffering  death  or  se- 
rious bodily  harm  at  the  hands  of 
deceased,,  and  defendant  was  with- 
out fault  in  bringing  on  a  difficulty 
with  deceased,  or  if  the  jury  have  a 
reasonable  doubt  from  the  evidence 
as  to  the  above  proposition,  they 
will  find  defendant  not  guijty. 

(C)  If  the  jury  believe  from  the 
evidence  that  deceased  had  knocked 
defendant  down  with  a  rifle,  and  it 
appeared  to  defendant  that  he  was 
in  danger  of  suffering  serious  bod- 
ily harm  at  the  hands  of  deceased, 
or  death,  and  defendant  shot  de- 
ceased, the  jury  must  acquit  de- 
fendant, provided  they  find  from 
the  evidence  that  defendant  was 
free  from  fault  in  bringing  on  the 
diflSculty,  or  if  the  jury  have  a  rea- 
sonable doubt  from  the  evidence  as 
to  whether  or  not  defendant  acted 
in  self-defense  as  above  defined. 

(I)  The  defendant  is  a  compe- 
tent witness  in  this  case,  and  you 
cannot  capriciously  disregard  the 
statement  of  defendant,  and  if  you 
believe  that  Tidwell  made  an  un- 
provoked attack  on  Hill,  calculated 
to  impress  the  mind  of  a  reasonable 
man  that  Hill's  life  was  in  danger, 
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then  he  had  a  right  to  kill  Tidwell 
to  save  himself,  and  the  law  will 
hold  Hill  harmless,  and  your  verdict 
should  be  for  defendant. 

(E)  You  cannot  convict  defend- 
ant on  the  charge  in  this  indictment 
for  the  reason  that  he  let  the  body 
lie  on  the  mountain  from  Thursday 
until  Sunday  without  telling  the  of- 
ficer. 

(F)  You  cannot  convict  defend- 
ant because  he  said  nothing  to  an 
officer  about  the  killing. 

(H)  The  burden  is  on  the  state 
to  show  by  the  evidence  beyond  all 
reasonable  doubt  that  Hill,  without 
excuse  and  unlawfully,  killed  Tid- 
well, before  they  can  find  defendant 
guilly  of  any  degree  or  homicide 
charged  in  the  indictment,  and,  if 
the  jury  have  a  reasonable  doubt  as 
to  whether  the  shot  was  fired  with 
malice,  they  cannot  convict  defend- 
ant of  murder  in  either  degree. 

(J)  The  law  gives  defendant  the 
same  right  to  protect  himself  from 
death  or  great  bodily  harm,  when 
an  unprovoked  attack  is  made  on 
him  at  or  near  an  illicit  still,  that 
he  would  have  at  or  near  a  com 
mill. 

(G)  If  Will  Tidwell  went  up  to 
the  still  and,  without  fault  on  the 

,  part  of  Hill,  grabbed  a  rifle  and 
knocked  Hill  down,  and  then  at- 
tempted to  shoot  him  with  said  ri- 
fle, and  thereby  led  defendant  hon- 
estly to  believe  that  his  life  was  in 
danger,  or  that  he  was  in  danger  of 
great  bodily  harm,  he  had  the  right 
to  shoot  Will  Tidwell,  and  the  law 
would  hold  him  guiltless. 

Messrs.  W.  J.  Boykin  and  Culli  & 
Martin  for  appellant. 

Messrs.  W.  L.  Martin,  Attorney  Gen- 
eral, and  W.  H.  Mitchell,  Assistant  At- 
torney General,  for  the  State. 

Thomas,  J.,  delivered  the  opinion 
of  the  court: 

Appellant  was  convicted  of  mur- 
der in  the  first  degree,  and  sen- 
tenced to  the  penitentiary  for  life. 

On  the  trial  many  questions  were 
sought  to  be  raised  on  the  admis- 
sion of  evidence.  To  the  testimony 
of  witnesses  Ed.,  Elsie,  and  T.  H. 


Hatfield,  and  D.  D.  Depositer,  the 
defendant  did  not  object  before  an- 
swer.   After  answer,  motion  made 
to    exclude    cannot  A.ppe«»- 
put  the  court  in  er-  ref«««i  to 
ror    for    admitting  *"°*"**  *■"""• 
testimony  responsive  to  the  ques- 
tion.   Pope  v.  State,  168  Ala.  33,  53 
So.  292;  Downey  v.  State,  115  Ala. 
108,  22  So.  479;  Rutledge  v.  Row- 
land,   161   Ala.   114,   49   So.  461; 
Kramer  v.  Compton,  166  Ala.  216, 
221,  52  So.  351;  Sharp  v.  State,  193 
Ala.  22,  69  So.  122.     If  objection 
had  been  seasonably  made  to  the 
questions    before    answer    in    this 
case,  the  condition  of  the  body  of 
deceased  was  properly  shown  to  the 
jury,  on  the  questions:  identily  of 
the  deceased,  length  ^ 
of    time    the    body  jtomicTdell 
had  been  concealed,  JJaJJ"""  "' 
and     how    it    had 
been  concealed,  as  shedding  light 
on  the  corpus  delicti.     Sharp  v. 
State,  supra.   At  the  time  of  the  in- 
troduction   of   this 
testimony    the   de-  tS,VSr^S^:i, 
fendant   had   made  anbaeweattr 

no     confession     that    I'mmJuirfaL 

he    had    killed    the 
deceased,  and  its  subsequent  admis- 
sion could  not  put  the  court  in  er- 
ror. 

The  remark  of  the  solicitor  in  the 
hearing  of  the  court  and  the  jury, 
that  "it  is  a  horrible  thing  to  relate, 
I  know,"  was  promptly  repudiated 
by  the  court  as  "an  improper  re- 
mark;" the  court  adding  that  "the 
jury  will  not  consider  it."    It  is  to 
be  regretted  that  one  clothed  with 
the  power  of  prosecution  for  the 
state    should    make    improper  re- 
marks  before   the   jury,   yet  the 
prompt    and    deci- 
sive reproof  in  this  |?^,^»^.„k 
case,  by  the  court,  »t  prosecutor 
followed  up  by  the  ITr^iS*"" 
exclusion  of  the  of-  j 

fensive  remark  from  the  jury,  was  ' 
sufiicient  to   render  harmless  the 
statement  complained  of. 

The  acts,  declarations,  and  con-  i 
duct  of  the  accused,  against  inter-  * 
est,  are  always  competent.    At  the 
coroner's  inquest,  before  defendant 
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was  arrested,  his  conduct  with  ref- 
Erideaee-  creiice  to  the  inves- 

fwHdnet  acatut  tigation,  88  Well  as 
i.t*r..t.  j^jg  selection  of  the 

coroner's  jury,  was  a  circumstance 
against  interest,  properly  admitted 
for  the  considend;i<Hi  of  the  jury. 
There  was  no  error  in  permitting 
witnesses  Depositer  and  Hatfield  to 
testify  as  to  what  defendant  did  in 
selecting  the  coroner's  jury.  7 
Mayfield's  Dig.  312;  Maddox  v. 
State,  159  Ala.  53,  48  So.  689;  Mil- 
ler's Case,  107  Ala.  40,  19  So.  37;  4 
Enc  Dig.  (Ala.)  p.  184,  §  258; 
Blount's  Case,  49  Ala.  381 ;  McMan- 
ua's  Case,  36  Ala.  292;  Beeves  v. 
State,  96  Ala.  33,  11  So.  296;  Pate 
V.  State,  94  Ala.  14,  10  So.  665; 
Henry  v.  State,  79  Ala.  42;  Ar- 
mour's Case,  63  Ala.  173;  Johnson 
V.  State,  17  Ala.  623. 

The  witness  Mrs.  Tidwell,  the 
wife  of  the  deceased,  had  testified 
of  the  conduct  of  the  defendant 
shortly  after  she  heard  the  two 
shots  fired  oh  the  mountein  in  the 
direction  of  the  still,  and  of  his 
coming  from  that  direction  and  go- 
ing to  his  home;  and,  on  cross-ex- 
amination of  the  witness,  stated  she 
never  said  anything  about  this  con- 
duct of  the  defendant,  for  there 
was  nobody  else  there  to  talk  to, 
whereupon  the  defendant  asked  the 
question,  "Nobody  else?"  and  the 
witness  answered:  "I  seen  Mr. 
Hill's  wife;  I  would  walk  up  and 
down  the  road  and  cry,  and  she 
would  walk  up  and  down  the  road 
and  sing."  The  defendant  made  no 
motion  to  exclude  this  statement  of 
the  witness,  but  asked  the  question : 
"When  was  it  she  would  sing?" 
Witness  answered:  "During  the 
time  Mr.  Hill  was  missing  from 
home.  I  would  walk  up  and  down 
the  road  and  cry  and  take  on,  and 
she  would  walk  up  and  down  the 
road  and  sing."  Then  the  defend- 
ant asked  the  witness  the  question : 
"Don't  you  know  Mrs.  Hill  was  ex- 
pecting to  be  confined  at  that 
time?"  to  which  the  witness  re- 
plied: "She  was  in  no  worse  shape 
than  I  was,  if  she  was."  Here  the 
solicitor  objected,  and  moved  the' 
2  A.L.R.— 33. 
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court  to  exclude  this  evidence,  and 
the    court    sustained    the    motion. 
There  was  no  error  of  the  trial 
cou'rt  in  sustaining  the  solicitor's 
objection  and  excluding  this  tes- 
timony.   The  answer  of  Mrs.  Tid- 
well touching  her  conduct  and  that 
of  Mrs.  Hill,  after 
the  murder,  would  exi^^i^i'V- 
have  been  excluded  {5;«»*1Jy. 
on   motion   of   the 
defendant.     Defendant's  failing  to 
do. this  did  not  give  him  the  right 
to  proceed  with  a  cross-examina- 
tion    introducing    irrdevant    tes- 
timony. 

The  defoidant,  as  a  witniess  in 
his  own  behalf,  was  properly  not 
permitted  to  testify  that  ix  came  to 
Attalla  "intending  to  give  up." 
Likewise,  the  court  properly  re- 
fused to  permit  the  defendant  to 
testify  that  he  and  his  mother  were 
bothered,  and  that  she  advised  him 
to  leave  home;  or  smmt^^eu- 
to  i)ermit  the  wit-  •«»?*■» 
ness  to  testify  that 
he  did  not  want  to  leave  home,  or 
that  he  told  other  parties  about  it 
soon  after  the  killing.  All  of  this 
testimony  tended  to  make  evidence 
for  the  defendant. 

The  rules  governing  the  introduc- 
tion of  testimony  in  criminal  eases 
forbid  the  introduction  in  evidence 
of  self-serving  declarations  and 
acte  of  the  defendant,  and  the  prin- 
ciple is  sustained  by  a  long  line  of 
authorities  in  this  stete.  Oliver  v. 
Stete,  17* Ala.  595,  to  Hill  v.  Stete, 
166  Ala.  3,  46  So.  864;  Williams  v. 
State,  105  Ala.  96,  17  So.  86.  The 
declarations  sought  to  be  intro- 
duced did  not  come  within  the  rule 
of  Goforth's  Case,  183  Ala.  66,  63 
So.  8. 

The  facts  that  the  defendant  had 
been   "accused   of   selling  liquor," 
and  "that  three  indictmente  were 
pending  against  the  same-.eTt- 
defendant  for  run-  *«»«•  of  other 
ning  a  still  or  sell-  *'*"** 
ing   liquor,"   were   immaterial    in- 
quiries  on   his   trial   for  murder. 
The  court  committed  no  error  in 
Busteining  objections  to  questions 
seeking  to  show  these  facte. 
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Same— reasoi 
for  heariav 
■hota. 


The  witness  E.  V.  Hall  testified 
for  the  defendant  that  he  was  at  de- 
fendant's house  on  the  day  of  the 
murder;  that  when  defendant  came 
he  was  bloody  and  dirty,  and  had  a 
gash  across  his  head  about  li  or  2 
inches  long.  It  would  have  been 
s«»e—vi.  .  improper  for  the 
dence  of  court  to  permit  de- 

condnoi.  fendant  to  ask  the 

questions,  "What  was  he  doing,  was 
he  crying  or  not,  how  about  it?" 
and,  "What  did  he,  the  defendant, 
do  when  he  came  to  the  house?" 
The  witness  had  described  the 
physical  appearance  of  the  defend- 
ant, the  condition  of  his  clothing, 
and  the  nature  and  character  of  the 
wound  across  his  head  when  he  re- 
turned to  his  home  after  the  hom- 
icide. 

There  was  no  error  in  the  refusal 
of  the  court,  on  motion  of  the  solic- 
itor, to  permit  witness  Ramsey  to 
give  his  reasons 
why  his  attention 
was  attracted  to 
the  two  shots.  Witness  had  tes- 
tified that  he  heard  two  shots;  this 
was  sufficient. 

When  a  witness  has  testified  to 
the  general  reputation  or  character 
of  the  defendant,  it  is  competent, 
on  cross-examination,  to  test  wit- 
ness's knowledge  of 
this  reputation  or 
character,  of  which 
he  did  testify,  by  asking  if  he  had 
not  heard  of  specific  acts  of  the  de- 
fendant that  tended  to  militate 
against  his  reputation  or  character. 
There  was  no  error  in  permitting 
the  witnesses  Ramsey  and  Malone 
to  testify,  on  cross-examination, 
that  they  had  heard  of  previous 
acts  of  the  defendant,  tending  to 
militate  against  his  general  reputa- 
tion and  good  character  in  that 
neighborhood.  Rutledge  v.  Row- 
land, 161  Ala.  114,  49  So.  461; 
White  v.  State,  111  Ala.  92,  21  So. 
330;  Lowery  v.  State,  98  Ala.  45, 13 
So.  498;7Mayfield'sDig.  341.  One 
Hatfield,  as  a  witness,  had  testified 
to  defendant's  bad  character,  and, 
on  cross-examination  by  the  solic- 
itor, was  asked  if  he  had  not  heard 


■pecifle  sets 
of  eharseter. 


of  certain  specific  acts  of  the  de- 
fendant   that    tended    to    militate 
against  the  general  character  of  the 
defendant;  and,  against  the  objec- 
tion of  the  defendant,  the  witness 
was  permitted  to  answer  questions 
by  the  solicitor  of  the  specific  acts 
of    which    he    had 
heard.    It  was  com-  testin*  knowi- 
petent  for  the  de-  **fJeJ2! 
fendant  to  test  by 
cross-examination  the  knowledge  of 
the  witness  of  the  general  reputa- 
tion or  character  to  which  the  wit- 
ness has  testified.    Such  inquiries, 
however,    should    be    confined    to 
reputed  acts  before  the  commission 
of  the  homicide.    The  witness  hav- 
ing answered,  the  court  properly 
limited      the      tes- 
timony, and  on  mo-  •*^»»«»*—       . 

"t  "^ ', "  ,     ."      '       .     erroneo»»  ad- 

tion    of    defendant  mtMtoB  of 
excluded  the  irrel-  cSi*;"*^ 
evant  and  incompe- 
tent testimony  that  on  re-examina- 
tion was  brought  out.  by  the  solic- 
itor.    Thus,  as  far  as  practicable, 
were  removed  any  unfavorable  im- 
pressions which  such  evidence  may 
have  made;  and  the  court  clearly 
and  explicitly  instructed  the  jury  to 
disregard  it  altogether.    Watson  v. 
Adams,  187  Ala.  490,  65  So.  528, 
Ann.    Cas.   1916E,   565;   Smith  v.     j 
State,  107  Ala.   144,  18  So.  306; 
Western  U.  Teleg.  Co.  v.  Rowell, 
166  Ala.  651,  51  So.  880;  Jordan  v. 
State,  79  Ala.  12;  Carlisle  v.  Hun- 
ley,  15  Ala.  623. 

Jim  Sibert  having  testified  as  a 
witness  for  the  de- 
fendant,   the   court  Si*i^Mkl^e«t- 
properly    permitted  ;**5U«tio.. 
the    state    to    im- 
peach him  as  to  truth  and  veracity. 
1  Mayfield's  Dig.  890. 

The  predicate  being  laid  for  the 
impeachment  of  the  witness  Hill,  it 
was  permissible  to  allow  Qeve 
Hawkins  to  testify  that,  at  the  time 
and  place  indicated  in  the  pred- 
icate, he  had  a  conversation  with 
the  defendant,  in  which  the  defend- 
ant told  witness  that  he  killed  the 
deceased  below  the  still,  and 
dragged  him  30  yards  away,  or  ! 
words  in  substance  to  this  effect. 
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In  response  to  the  defendant's  mo- 
tion to  exclude,  the  court  inquired 
of  the  witness,  "Did  he  say  that,  or 
about  that  in  substance?"  and  upon 
the  witness's  reply,  "Yes,  sir,"  the 
court  overruled  the  defendant's  mo- 
tion to  exclude  the  answer  of  the 
witness. 

In  Southern  R.  Co.  v.  Williams, 
113  Ala.  622,  21  So.  328,  it  was  de- 
clared that  the  rule  is  not  ironclad ; 
that  it  does  not  require  perfect  pre- 
cision as  to  either  time,  place,  per- 
sons present,  or  the  statement 
made.      The    pred- 

Si^rtTrepro-  ^^^       »       SUfficicnt 

«mc«iom  of  when    it    IS    clear 

S^^tantif...  that  the  witness  is 
not  taken  by  sur- 
prise, and  is  afforded  ample  oppor- 
tunity to  make  any  explanation  de- 
sired, and  is  sufficient  to  authorize 
proof  of  contradictory  statements. 
2  Brickell's  Dig.  548.  A  proper 
predicate  being  laid  for  the  intro- 
duction of  the  testimony,  there  was 
no  error  of  the  trial  court  in  over- 
ruling defendant's  objection  and 
motion  to  exclude.  Burton  v.  State, 
115  Ala.  1,  22  So.  586;  Southern  R. 
Co.  V.  Williams,  supra;  1  Greenl. 
Ev.  §  462. 

There  was  no  error  in  the  ruling 
of  the  court  on  the  solicitor's  objec- 
tion to  defendant's  questions  to  the 
witness  Vann.  The  witness  was 
introduced  by  the  defendant  in 
rebuttal,  and  after  he  gave  the  re- 
buttal testimony  counsel  for  the 
defendant  asked:  "Did  you  state  to 
Hill  that  he  had  better  watch  Tid- 
well,  or  something  of  that  kind?" 
The  court  sustained  the  solicitor's 
objection  to  the  question  and  de- 
clined to  allow  counsel  for  the  de- 
fendant to  make  such  proof.  The 
Brideaee-  testimony  was  not 

KbDttttu.  in     rebuttal,     and 

was  no  more  than 
the  advice  of  the  witness  to  the  de- 
fendant. The  court,  however,  al- 
lowed the  witness  to  state  that  he 
told  the  defendant  that  the  deceased 
was  a  dangerous  and  bLodthirsly 
man. 

The  vice  of  refused  charge  B  is 
that  it  sought  to  instruct  the  jury 
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that  the  contradictory  statements  on 
the  part  of  the  defendant  were  ad- 
missible   only    to    determine    the 
weight  to  be  given  defendant's  tes- 
timony.   The  charge  was  mislead- 
ing    in     that     the 
statements      them-  t^Metmnr' 
selves,    which    are  ^ciSSt!''**~  " 
said  to  be  contra- 
dictory,     may     carry     evidential 
weight  with  the  jury  as  to  the  facts 
disclosed  by  them. 

The     court     properly     refused 
charges  A,  C,  and  I,  requested  by 
the  defendant,  for  that  the  duty  to 
retreat     was     ignored     by     these 
charges.    It  was  a  question  for  the 
jury,  under  all  the  Tri«i-j»ry- 
circumstances,      to  »o»»ibiH«y  at 
determine    whether  ■■•*•••»"»«• 
or  not  the  defendant  could  retreat 
without  increasing  his  peril.     Mil- 
ler V.  State,  107  Ala.  40,  19  So.  37; 
Abemathy  v.  State,  129  Ala.  85,  29 
So.  844;  Suell  v.  Derricott,  161  Ala. 
268,  23   L.R.A.(N.S.)    996,  49   So. 
895,  18  Ann.  Cas.  636;  Carter  v. 
State,  82  Ala.  13,  2  So.  766;  Evans 
V.  State,  109  Ala.  11,  19  So.  535. 
Charge  C  pretermits  a  reasonable 
or  bona  fide  belief  Homicid*- 
by    the    defendant  •eif-defeme— 
that  his  life  was  in  •••»««'• 
danger.    The  apprehension  of  dan- 
ger must  be  bona  fide  and  reason- 
able.   Beasley  v.  State,  181  Ala.  28, 
61  So.  259.    The  defendant  has  pro- 
ceeded on  the  idea  that  there  was 
no  duty  of  retreat  by  him,  because 
the  homicide  occurred  at  the  illicit 
distillery  on  the  mountain,  set  up 
and  maintained  by  the  defendant 
and    the    deceased. 
Such  a  place  of  un-  IVm^Zi^""' 

lawful  business  will    buBlneaa- 

not  be  held  to  be  a  i^trelt. 
place  of  business 
from  which  those  engaged  are  not 
required  to  retreat.  The  case  relied 
on  by  appellant  (Stevens  v.  State, 
138  Ala.  71,  35  So.  122)  is  not 
authority  to  the  contrary. 

In  the  case  of  People  v.  Rector,  19 
Wend.  569,  591,  where  the  defend- 
ant kept  a  bawdyhouse  in  the  city 
of  Albany,  the  question  of  the  right 
of  defense  to  one's  castle  was  con- 
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sidered;  and  Mr.  Justice  Cowan 
said  that  it  was  proper  to  observe 
that  after  the  prisoner  had  given 
notice  to  the  deceased  and  his  com- 
panions to  depart  his  house  was,  in 
respect  to  them,  a  mere  private  one ; 
and  that  in  the  eye  of  the  law  it  was 
entitled  to  the  same  measure  of  pro- 
tection as  the  house  in  Meade's 
Case ;  and  that  any  further  assault, 
therefore,  or  any  apprehended  as- 
sault, might  be  repelled  upon  the 
same  principles  controlling  in  that 
case.  Meade's  Case,  1  Lewin,  C.  C. 
184.  Meade's  Case  is  recited  at 
large  in  Roscoe's  Crim.  Ev.  Phila. 
ed.  1836,  644,  645,  s.  c.  18th  ed.  pp. 
805,  806.  Meade  was  in  his  dwell- 
ing at  the  nighttime,  repelling  a 
hostile  attack  by  a  band  of  smug- 
glers and  boatmen  to  whom  he  had 
become  obnoxious  for  giving  infor- 
mation on  them  to  excise  officials. 

Mr.  Wharton  (Homicide,  2d  ed.  § 
547),  discussing  the  defense  of 
dwellings,  says:  "In  1873  the  doc- 
trine of  Meade's  Case  was  affirmed, 
it  being  expressly  declared  that  the 
use  of  deadly  weapons  is  permissi- 
ble to  avert  an  impending  apparent 
felonious  assault  on  the  defendant 
or  his  household.  Stat©  v.  Patter- 
son, 45  Vt.  308,  12  Am.  Rep.  200." 

The  Vermont  case  thus  cited  by 
Mr.  Wharton  was  where  the  de- 
fendant was  living  with  his  wife, 
mother,  and  sisters  in  a  tenement 
house. 

In  Pond  V.  People,  8  Mich.  167, 
Mr.  Justice  Campbell,  for  the  court, 
says:  "A  man  is  not,  however, 
obliged  to  retreat  if  assaulted  in  his 
dwelling,,  but  may  use  such  means 
as  are  absolutely  necessary  to  repel 
the  assailant  from  his  house,  or  to 
prevent  his  forcible  entry,  even  to 
the  taking  of  life.  But  here,  as  in 
the  other  cases,  he  must  not  take 
life  if  he  can  otherwise  arrest  or  re- 
pel the  assailant.  2  Bishop,  Crim, 
Law,  §  569;  3  Greenl.  Ev.  117;  1 
Hawk.  P.  C.  B.  chap.  28,  §  23» 
Where  tl^e  assault  or  breaking  is 
felonious,  the  homicide  becomes 
justifiable,  and  not  merely  excus- 
able." 

In  Storey  v.  State,  71  Ala.  337, 


Mr.  Justice  Somerville  cites  the 
authorities  above  referred  to,  as 
supporting  the  statement  that 
"where  one  is  attacked  in  his  own 
dwelling  house,  he  is  never  required 
to  retreat.  His  house  is  his  castle, 
and  the  law  allows  him  to  protect  its 
sanctity  from  every  unlawful  inva- 
sion." 

In  Jones  v.  State,  76  Ala.  8,  16, 
the  killing  was  in  defendant's  bar- 
room, of  which  the  deceased  had 
charge,  or  in  which  he  had  an  inter- 
est at  the  time  of  the  killing;  and  it 
was  declared  an  admitted  doctrine ' 
of  our  criminal  jurisprudence  that, 
when  a  man  is  attacked  in  his  own 
house,  he  is  not  required  to  retreat 
further.  The  reason  of  the  rule  is 
said  to  be  that  the  law  regards  a 
man's  house  as  his  castle,  or,  as  was 
anciently  said,  his  tutissimum  re- 
fugium,  and,  having  retired  thus 
far,  he  is  not  compelled  to  yield  fur- 
ther to  his  assailing  ■  antagonist 
Brinkley's  Case,  89  Ala.  34,  18  Am. 
St.  Rep.  87,  3  So.  22 ;  Hutcheson  v. 
State,  170  Ala.  29,  54  So.  119. 

The  question  was  again  consid- 
ered in  Suell  v.  Derricott,  161  Ala. 
259,  273,  23  L.R.A.  (N.S.)  996,  49 
So.  895,  18  Ann.  Cas.  636,,  where 
Mr.  Justice  Maylield  restated  the 
rule  as  being  that  a  man's  house  is 
his  castle  for  purposes  of  defense 
only;  and,  as  has  been  said  by  this 
court,  it  cannot  be  turned  into  an 
arsenal  of  offense.  While  one's 
house  formerly  meant  his  home,  his 
dwelling,  the  rule  has  also  been  ex- 
tended to  one's  place  of  business  or 
his  place  of  refuge;  consequently,  a 
man's  place  of  business  must  be  re- 
garded pro  hac  vice  his  dwelling. 
He  has  the  same  right  to  defend  it 
against  intrusion,  and  is  under  no 
more  necessity  of  retreating  from 
the  one  than  from  the  other;  his 
duty  to  defend  one  is  the  same  as  it 
is  to  defend  the  other. 

In  Watts  v.  State,  177  Ala.  24, 32, 
69  So.  273,  the  doctrine  of  retreat  in 
one's  dwelling  was  again  stated: 
"Had  the  evidence  showed  that  de- 
fendant went  into  this  room  and 
was  there  attacked  by  his  wife,  the 
case  might  be  different  and  it  may 
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be  that  a  due  regard  for  the  sacred- 
nras  of  human  life  would  require  a 
qualification  of  the  principle  an- 
nounced in  Jones  v.  State,  and 
Hutcbeson  v.  State,  supra,  to  the  ex- 
tent that  those  occupying  separate 
rooms  under  a  common  roof  should 
be  held  to  the  duty  of  retreating 
each  to  his  own  quarters,  .  .  . 
rather  than  to  stand  there  and  kill, 
if  such  retreat  might  reasonably 
avoid  the  necessity  of  killing,  and 
offer  safety  to  the  one  assailed." 

The  evidence  showed  that  the 
husband  and  wife  had  taken  sep- 
arate rooms  of  the  same  house  as 
dwelling  places.- 

In  Walsch  v.  CaU,  32  Wis.  159, 
161,  tiie  court  was  construing  a 
statute  of  exemption  of  the  stock 
"in  trade  or  business;". and  the  ex- 
pression was  held  not  to  embrace 
the  stock  in  trade  for  carrying  on 
the  business  of  selling  intoxicating 
liquors,  contrary  to  law.  In  the 
Walsch  Case  the  familiar  principle 
was  applied  that  the  credit  sales  of 
an  unlawful  business  cannot  be  col- 
lected by  law,  for  the  r^son  that 
the  law  will  not  permit  its  machin- 
ery to  be  used  in  aid  of  an  outlawed 
business.  Melchoir  v.  McCarty,  31 
Wis.  252,  11  Am.  Rep.  .605.  If  the 
person  so  engaged  in  an  unlawful 
business  would  not  be  protected  in 
his  illegal  credit  sales,  it  will  not  be 
held  that  if,  while  operating  or  eon- 
ducting  this  unlawful  business,  he 
is  attacked  .  (this  illegal  business 
place  not  being  his  dwelling  house) , 
he  has  the  same  right  to  stand  and 
defend  that  he  would  have  in  his 
dwelling  house  or  house  used  in  the 
conduct  of  a  lawful  business.  The 
unlawful  business  house  or  place, 
and  its  keeper  or  maintainer,  are 
for  the  time  not  protected  by  the 
special  right  of  defense  of  the  castle. 

By  the  reason  of  the  rule  in  each 
case,  of  defense  of  the  castle  or 
place  of  business,  the  right  to  stand 
and  defend  against  unlawful  inva- 
sion must  be  held  to  attach  to  a 
place  that  at  the  time  is  a  dwelling 
house  or  house  where  the  owner 
conducts  a  lawful  trade  or  business. 
The  fundamental   principle  of  all 
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the  cases  on  this  subject  is  the  right 
of  "the  castle,"  and  th^  rule  is  not 
extended  to  the  protection  or  de- 
fense of  a  house  where  the  then  oc- 
cupant has  no  legal  right  to  be. 
Thus,  such  unlawful  occupant  has 
no  higher  or  more  special  right  of 
defense  than  that  extended  to  him 
in  a  public  thoroughfare,  or  in  his 
wood  or  field. 

Refused  charge  D  was  embraced 
in  given  charges  14,  18,  19,  and  25. 
The  law  requires  retreat  if  it  is  rea- 
sonably apparent  that  it  can  be  done 
without    increasing  s«me-Hieif. 
the     danger.     The  defe««e-diity 
charges  seek  to  er-  *"  "*""*' 
roneously  declare  the  rule  of  retreat 
to    be    inability    to    retreat    with 
safety. 

Charges  E,  F,  and  H,  requested 
by    the    defendant, 
were       misleading.  SSSrer««lr''~ 
The      refusal      of  i»»ttwao»m- 
charge  H   may  be  fi^dSutr!' 
further  justified  on 
the  use  of  the  word  "or"  instead^of 
"of,"  as  rendering 
the    charge    mean-  2SJS;i««Sr" 
ingless  or  likely  to 
be    misunderstood    by    the    jury. 
Todd's  Case,  13  Ala.  App.  301,  69 
So.  325. 

Charge  J  was  properly  refused, 
as  being  argumen-  8«me-»r««- 
tative,  and  as  stat-  instractioB— 
ing  no  proposition  '«*'«•»»• 
of  law  on  which  the  t^^Zx"*  "* 
defendant  had   the  propo»ition». 
right  to  request  the  court  to  instruct 
the  jury. 

The  defendant  had  the  benefit  of 
a  proper  instruction  in  given  charge 
5,  which  charged  that  the  fact  that 
defendant  was  engaged  in  the  opera- 
tion of  a  still  should  not  be  consid- 
ered by  the  jury  for  any  purpose  in 
ascertaining  his  guilt  or  innocence. 

There  was  no  error  in  the  refusal 
of  charge  G.  It  predicates  the  right 
of  the  defendant  to  kill  the  deceased 
on  freedom  from  fault,  and  on  de- 
fendant's honest  belief  that  his  life 
was  in  danger,  or  that  he  was  in 
danger  of  grievous  bodily  harm. 
This  is  an  incorrect  statement  of 
the  rule.    A  man  has  not  the  right 
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to  take  life  on  the  ground  alone 
that  he  honestly  believes  his  life  is 
in  danger,  or  on  the  ground  that  he 
was  free  from  fault  in  provoking 
the  difficulty.  Either  fact  may  be 
true,  yet  the  circumstances  may  be 
such  that  it  is  the  duty  of  the  as- 
sailed to  retreat,  and  within  his 
power  .to  do  so  without  increasing 
his  peril.  The  circumstances  at  the 
time  of  the  homicide  must  not  only 
be  such  as  to  indr^'e  the  reasonable 

Homicide-  ^^    'f'.of  belief  in 

doty  to  tht  mind  of  a  rea- 

'•*'••*•  sonable    man,    that 

there  is  imminent  peril  to  life  or 
limb  and  that  retreat  cannot  be  re- 
sorted to  without  increasing  the 
peril,  but  must  actually  induce  this 
reasonable  belief  in  the  mind  of  the 
slayer. 

The  court  has  several  times  stated 
the  conditions  of  apparent  necessity 
which  vdW  excuse,  under  the  doc- 
trine of  self-defense,  in  homicide 
cases;  and  these  are:  (1)  That  the 
defendant  must  have  entertained  an 
honest  or  bona  fide  belief  in  the  ex- 
istence of  necessity;  and  (2)  the 
circumstances  surrounding  him,  at 
the  moment,  of  the  fatal  shot  or  the 


delivery  of  the  blow  that  caused  the 
death  of  the  deceased,  must  have 
been  such  as  to  impress  a  reasona- 
ble man,  under  the  same  circum- 
stances, with  the  belief  of  his  im- 
minent peril  and  of  the  existence  of 
an  urgent  necessity  to  take  the  life 
of  his  assailant  as  the  only  apparent 
alternative  of  saving  his  own  life, 
or  himself  from  grievous  bodily 
harm.  Jones  v.  State,  76  Ala.  17; 
Storey  v.  State,  71  Ala.  329;  Mat- 
thews V.  State,  192  Ala.  1,  68  So. 
834;  Carroll  v.  State,  12  Ala.  App. 
69,  68  So.  530.  Refused  charge  G 
fails  to  state  the  rule,  and  more- 
over singles  out  and  gives  undue 
prominence     to     a 

part      of      the      evi-    Tn^netfmm 

dence.   It  was  prop-  SVSSl-^Si.'"* 
erly  refused.     The 
defendant,      however,      in      given 
charges  19  and  26,  had  the  b«iefit 
of  the  instruction  sought  in  charge 
G. 
The  judgment  is  affirmed. 

Anderson,  Ch.  J.,  and  STayfieM 
and  Somerville,  JJ.,  concur. 

Petition  for  rehearing  denied,  No- 
vember 18,  1915. 


ANNOTATION. 

Duty  to  retreat  to  waU  as  affected  by  iUegal  character  of  premises  on  vrfakh 

homicide  occurs. 


The  reported  case  (Hill  v.  State, 
ante,  509,  holds  that,  while  the  rule 
that  a  man  may  defend  himself  with- 
out retreating  when  attacked  in  his 
dwelling  house  ordinarily  extends  to 
his  place  of  business,  it  does  not  in- 
clude a  place  used  for  the  conduct  of 
an  unlawful  business.  Apparently,  no 
other  case  has  passed  on  that  precise 
question.  A  different  result  has  been 
reached  in  two  cases  where  an  unlaw- 
ful business  was  carried  on  in  a  dwell- 
ing house. 

In  Russell  v.  State  (1911)  61  Fla. 
50,  54  So.  360,  it  appeared  that  the 
keeper  of  a  house  of  prostitution  shot 
and  killed  a  man  who  had  forced  his 
way  into  the  house  against  her  pro- 
test, and  who  was  threatening  her 
with  bodily  injury.    The  court,  hold- 


ing that  the  fact  that  she  was  engaged 
in  an  immoral  business  did  not  deprive 
her  of  the  right  to  defend  herself  in 
her  home  without  retreating,  stated 
the  rule  in  an  official  syllabus  as  fol- 
lows: "A  person's  dwelling  house  is 
a  castle  of  defense  for  himself  and 
those  rightfully  in  his  house,  and 
when  another  attacks  or  invades  one's 
dwelling  in  a  threatening  manner,  un- 
der such  circumstances  that  the  owner 
has  reason  to  believe,  and  does  be- 
lieve, that  he  is  in  danger  of  losing 
his  life  or  suffering  great  bodily  hann, 
he  is  not  obliged  to  retreat,  but  may 
stand  his  ground,  and  meet  any  at- 
tack made  upon  him  with  such  force 
as,  under  all  the  circumstances,  he  has 
reason  to  believe,  and  does  believe,  is 
necessary  to  save  his  life  or  protect 
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himself  from  great  bodily  harm ;  and 
this  rule  is  applicable  to  all  persons, 
without  regard  to  their  moral  conduct 
in  other  respects." 

In  a  somewhat  similar  case,  State  v. 
Eennade  (1894)  121  Mo.  405,  26  S.  W. 
347,  although  it  appeared  that  the 
prostitute,  and  not  the  intruder,  was 
killed  while  attempting  to  prevent  his 
forcible  entrance  into  her  house,  her 
right  to  defend  against  such  entrance 
despite  the  nature  of  her  calling  was 
recognized,  the  court  saying:  "She 
had  a  right  to  defend  her  domicil 
against  an  armed  and  turbulent  in- 
tmder.    .    .    .    Such  a  right  could 


suffer  no  diminution  because  in  her 
humble  dwelling  her  mode  of  life  was 
not  patterned  after  the  prohibitory 
precepts  of  the  Decalogue." 

The  rule  deducible  from  the  report- 
ed case  (Hill  v.  State)  and  the  two 
cases  cited  would  seem  to  be  that  the 
right  of  a  person  to  defend  himself, 
without  retreating,  exists  in  all  cases 
where  the  attack  is  made  in  his  dwell- 
ing house,  whether  or  not  an  unlaw- 
ful business  is  conducted  there;  but 
this  right  extends  to  a  place  of  busi- 
ness only  when  the  business  conduct- 
ed at  such  place  is  a  lawful  one. 

M.  B. 


ALEXANDER  STEWART,  Respt., 

V. 

HERBERT  A.  NEWBURY  et  al..  Doing:  Business  as  Newbury  Manufac- 

tumins:  Company,  Appts. 

New  York  Court  of  Appeals  — Man^  g7,  1917, 
(220  N.  Y.  879,  115  N.  E.  984.) 

Bailding:  contract  —  time  for  payment  —  contract  sflent. 

1.  In  the  absence  of  agreement  as  to  payment  for  work  under  a  build- 
ing contract  no  pajonent  can  be  demanded  until  the  work  is  substantially 
performed. 

[See  note  on  this  question  beginning  on  page  522.] 

Appeal  —  error  in   instructions  — 
prejudice. 

2.  Error  in  instructions  as  to  one 
theory  of  a  case  cannot  be  regarded  as 


harmless,  if  it  is  impossible  to  deter- 
mine upon  which  of  two  theories  the 
jury  based  its  verdict. 


Appeal  by  defendants  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court, 'Second  Department,  affirming  a  judgment  of  a  Trial 
Term  for  Orange  County  in  favor  of  plaintiff  in  an  action  brought  to 
recover  for  work  alleged  to  have  been  performed  under  a  building  con- 
tract, and  for  damages  for  breach  of  said  contract.    Reversed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Messrs.  Bacon  &  Rorty,  for  appel-     299;  Jennings  v.  Camp,  13  Johns^94,  7 


lants: 

There  is  no  suggestion  that  the 
plaintiff  ever  fully  performed  this 
contract,  and  until  he  did  he  was  not 
entitled  to  any  pajonent. 

Smith  V.  Brady,  17  N.  Y.  187,  72  Am. 
Dec.  i4Z',  Catlin  v.  Tobias,  26  N.  Y. 
217,  84  Am.  Dec.  183;  People  ex  rel. 
Cossey  v.  Grout,  179  N.  Y.  426,  72  N. 
E.  464.  1  Ann.  Gas.  39;  M'Millan  v. 
Vanderlip,  12  Johns.  165,  7  Am.  Dec. 


Am.  Dec.  367;  Reab  v.  Moor,  19  Johns. 
337;  Lantry  v.  Parks,  8  Cow.  63; 
Marsh  v.  Rulesson,  1  Wend.  515; 
Champlin  v.  Rowley,  13  Wend.  259; 
Henderhen  v.  Cook,  66  Barb.  21 ;  Dele- 
hanty  v,  Dunn.  151  App.  Div.  695,  136 
N.  Y.  Supp.  198. 

As  the  plaintiff  was  not  entitled  to 
recover  because  of  refusal  by  the  de- 
fendants to  comply  with  the  demand 
for  payment,  upon  either  of  the  propo- 
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sitions  submitted  to  the  jury  by  the 
court,  the  verdict  must  be  set  aside 
for  error  in  the  instructions  upon  this 
question. 

Ring  V.  Gohoes,  77  N.  Y.  83,  33  Am. 
Rep.  674;  Ayres  v.  Hammondsport, 
130  N.  Y.  668,  29  N.  E.  265;  Buchanan 
V.  Belsey,  66  App.  Div.  58,  72  N.  Y. 
Supp.  601 ;  Rosenstock  v.  Metzger,  136 
App.  Div.  620,  121  N.  Y.  Supp.  52; 
Pettit  V.  Pettit,  149  App.  Div.  486,  134 
N.  Y.  Supp.  133;  Thompson  v.  Peter- 
son, 152  App.  Div.  674, 137  N.  Y.  Supp. 
635;  McGuire  v.  Bell  Teleph.  Co.  167 
N.  Y.  208,  52  L.R.A.  437,  60  N.  E.  433; 
Carpenter  v.  Taylor,  164  N.  Y.  180,  58 
N.  E.  53;  Comwell  v.  Sanford,  208  N. 
Y.  130,  101  N.  E.  709;  People  v.  Lam- 
brix,  204  N.  Y.  261,  97  N.  E.  524. 

Mesrs.  Joseph  W.  Gott  and  Percy 
y.  D.  Gott  for  respondent. 

Crane,  J.,  delivered  the  opinion 
of  the  court: 

The  defendants  are  partners  in 
the  pipe  fitting  business  under  the 
name  of  Newbury  Manufacturing 
Company. 

The  plaintiff  is  a  contractor  and 
builder  residing  at  Tuxedo,  New 
York. 

The  parties  had  the  following  cor- . 
respondenoe  about  the  erection  for 
the  defendants  of  a  concrete  mill 
building  at  Monroe,  New  York. 

Alexander  Stewart, 
Contractor  and  Builder, 

Tuxedo,  N.  Y.,  July  18th,  1911. 
Newbury  Mfg.  Company, 

Monroe,  N.  Y. : 
Grentlemen : — 

With  reference  to  the  proposed 
work  on  the  new  foundry  building 
I  ha^  hoped  to  be  able  to  get  up  and 
see  you  this  afternoon,  but  find  that 
impossible,  and  am  in  consequence 
sending  you  these  prices,  which  I 
trust  you  will  find  satisfactory. 

I  will  agree  to  do  all  excavation 
,  work  required  at  sixty-five  ($.65) 
'  cents  per  cubic  yard. 

I  will  put  in  the  concrete  work, 
furnishing  labor  and  forms  only,  at 
two  and  05-100  ($2.05)  dollars  per 
cubic  yard. 

I  will  furnish  labor  to  put  in  re- 
inforcing at  four  ($4)  dollars  per 
ton. 

I  will  furnish  labor  only  to  set  all 
window  and  door  frames,  window 


sash  and  doors,  including  the  set- 
ting of  hardware,  for  one  hundred 
twelve  ($112)  dollars.  As  alterna- 
tive, I  would  be  willing  to  do  any  or 
all  of  the  above  work  for  cost,  plus 
10  i>er  cent,  furnishing  you  with 
first-class  mechanics,  and  giving  the 
work  considerable  of  my  personal 
time. 

Hoping  to  hear  favorably  from 
you  in  this  regard,  I  am. 

Respectfully  yours, 
(Signed)  Alexander  Stewart 

The  Newbury  Mfg.  Co., 

Steam  Fittings,  Grey  Iron  Castings, 

Skylight  Opening  Apparatus, 

Monroe,  N.  Y. 

Telephone  Connection. 

Monroe,  N.  Y.,  July  22, 1911. 
Alexander  Stewart, 

Tuxedo  Park,  N.  Y.: 
Dear  Sir: — 

Confirming  the  telephone  conver- 
sation of  this  morning  we  accept 
your  bid  of  July  18th  to  do  the  con- 
crete work  on  our  new  building. 
We  trust  that  you  will  be  able  to 
get  at  this  the  early  part  of  next 
week.  Yours  truly. 

The  Newbury  Mfg.  Co., 
H.  A.  Newbury. 

Nothing  was  said  in  writing  about 
the  time  or  manner  of  payment. 
The  plaintiff,  however,  claims  that 
after  sending  his  letter,  and  before 
receiving  that  of  the  defendant,  he 
had  a  telephone  communication  with 
Mr.  Newbury,  and  said :  "I  will  ex- 
pect my  pasnnents  in  the  usual  man- 
ner," and  Newbury  said:  "All 
right,  we  have  got  the  money  to  pay 
for  the  building."  This  conversa- 
tion over  the  telephone  was  denied 
by  the  defendants. 

The  custom,  the  plaintiff  testified, 
was  to  pay  85  per  cent  every  thirty 
days,  or  at  the  end  of  each  month, 
15  per  cent  being  retained  till  the 
work  was  completed. 

In  July  the  plaintiff  commenced 
work  and  continued  until  September 
29th,  at  which  time  he  lud  pro- 
gressed with  the  construction  as  far 
as  the  first  fioor.  He  then  sent  a 
bill  for  the  work  done  up  to  that 
date  for  $896.35.     The  defendants 
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refused  to  pay  the  bill,  and  work 
was  disccmtmued.  - 

The  plaintiff  claims  that  the  de- 
fendants refused  to  permit  him  to 
pa^orm  the  rest  of  his  contract, 
they  insisting  that  the  work  already 
done  was  not  in  accordance  with 
the  specifications.  The  defendants 
claimed  upon  the  trial  that  plain- 
tiff voluntarily  abandoned  the  work 
i^ter  their  refusal  to  pay  his  bill. 

On  October  5,  1911,  the  defend- 
ants wrote  the  plaintiff  a  letter,  con- 
taining the  following:  "Notwith- 
standing you  promised  to  let  us 
know  on  Monday  whether  you  would 
complete  the  job  or  throw  up  the 
conta-act,  you  have  not  up  to  this 
time  advised  us  of  your  intention. 
.  .  .  Under  the  circumstances,  we 
are  compelled  to  accept  your  action 
as  being  an  abandonment  of  your 
contract  and  of  every  effort  upon 
your  part  to  complete  your  work  on 
our  building.  As  you  know,  the  bill 
which  you  sent  us,  and  which  we 
declined  to  pay,  is  not  correct,  either 
in  items  or  amount,  nor  is  there 
anything  due  you  under  our  con- 
tract, as  we  understand  it,  until  you 
have  completed  your  work  on  our 
building."  ' 

To  this  letter  the  plaintiff  replied 
the  following  day.  In  it  he  makes 
no  reference  to  the  telephone  com- 
monication  agreeing,  as  he  testified, 
to  make  "the  usual  paymente,"  but 
does  say  this :  "There  is  nothing  in 
oar  agreement  which  says  that  I 
shall  wait  until  the  job  is  completed 
before  any  payment  is  due,  nor  can 
this  be  reasonably  implied.  .  .  . 
As  to  having  given  you  positive  date 
as  to  when  I  should  let  you  know 
what  I  proposed  doing,  I  did. not  do 
so;  on  the  contrary  I  told  you  that 
I  would  not  tell  you  positively  what 
I  would  do  until  I  had  visited  the 
job,  and  I  promised  that  I  would  do 
this  at  my  earliest  convenience,  and 
up  to  the  present  time  I  have  been 
unable  to  get  up  there." 

The  defendant  Herbert  Newbury 
testified  that  the  plaintiff  "ran 
away  and  left  the  whole  thing." 
And  the  defendant  F.  A.  Newbury 
testified  that  he  was  told  by  Mr. 
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Stewart's  man  that  Stewart  was 
going  to  abandon  the  job;  that  he 
thereupon  telephoned  Mr.  Stewart, 
who  replied  that  he  would  let  him 
know  about  it  the  next  day,  but  did 
not. 

In  this  action,  which  is  brought 
to  recover  the  amount  of  the  bill 
presented,  as  the  agreed  price,  and 
$95.68  damages  for  breach  of  con- 
tract, the  plaintiff  had  a  verdict  for 
the  amount  stated  in  the  bill,  but 
not  for  the  other  damages  claimed, 
and  the  judgment  entered  thereon 
has  been  affirmed  by  the  appellate 
.  division. 

The  appeal  to  us  is  upon  excep- 
tions to  the  judge's  charge.  The 
court  charged  the  jury  as  follows: 
"Plaintiff  says  that  he  was  excused 
from  completely  performing  the 
contract  by  the  defendants'  unrea- 
sonable failure  to  pay  him  for  the 
work  he  had  done  during  the  months 
of  August  and  September.  .  .  . 
Was  it  understood  that  the  pay- 
ments were  to  be  made  monthly? 
If  it  was  not  so  understood,  the  de- 
fendante'  only  obligation  was  to 
make  payments  at  reasonable  pe- 
riods, in  view  of  the  character  of  the 
work,  the  amount  of  work  being 
done,  and  th^  value  of  it.  In  other 
words,  if  there  was  no  agreement 
between  the  parties  respecting  the 
payments,  the  defendants'  obliga- 
tion was  to  make  pasnnents  at  rea- 
sonable times.  .  .  .  But  whether 
there  was  such  an  agreement  or  not, 
you  may  consider  whether  it  was 
reasonable  or  unreasonable  for  him 
to  exact  a  pasonent  at  that  time  and 
in  that  amount." 

The  court  further  said,  in  reply 
to  a  request  to  charge :  "I  will  say 
in  that  connection,  if  there  was  no 
agreement  respecting  the  time  of 
payment,  and  if  there  was  no  cus- 
tom that  was  understood  by  both 
parties,  and  with  respect  to  which 
they  made  the  contract,  then  the 
plaintiff  was  entitled  to  paymente  at 
reasonable  times." 

The  defendante'  counsel  thereup- 
on made  the  following  request  which 
was  refused :  "I  ask  your  Honor  to 
instruct  the  jury  that  if  the  circum- 
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stances  existed  as  your  Honor  stat- 
ed in  your  last  instruction,  then  the 
plaintiff  was  not  entitled  to  any 
payment  until  the  contract  was  com- 
pleted." 

The  jury  was  plainly  told  that,  if 
there  were  no  agreement  as  to  pay- 
ments, yet  the  plaintiff  would  be  en- 
titled to  part  pasrment  at  reasonable 
times,  as  the  work  progressed,  and 
if  such  payments  were  refused  he 
could  abandon  the  work  and  recover 
the  amount  due  for  the  work  per- 
formed. 

This  is  not  the  law.  Counsel  for 
the  plaintiff  omits  to  call  our  atten- 
tion to  any  authority  sustaining 
such  a  proposition,  and  our  search 
reveals  none.  In  fact  the  law  is 
very  well  settled  to  the  contrary. 
This  was  an  entire  contract.  Ming 
V.  Corbin,  142  N.  Y.  334,  341,  37  N. 
E.  105.  Where  a  contract  is  made 
to  perform  work  and  no  agreement 
is  made  as  to  payment,  the  work 
must  be  substan- 
f^Hit-'SnV"  tially  performed  be- 
iVnt'iU":S^u  fore  payment  can 
be  demanded.  Gur- 
ski  V.  Doscher,  112  App.  Div.  345,  98 
N.  Y.  Supp.  588,  affirmed  in  190  N. 
Y.  536,  83  N.  E.  1125;  Cunningham 
V.  Jones,  20  N.  Y.  486;  People  ex 
rel.  Cossey  v.  Grout,  179  N.  Y.  417, 
426,  72  N.  E.  464,  1  Ann.  Cas.  39; 
Delehanty  v.  Dunn,  151  App.  Div. 
695,  136  N.  Y.  Supp.  193 ;  Smith  v. 
Brady,  17  N.  Y.  173,  187,  72  Am. 
Dec.  442;  Catlin  v.  Tobias,  26  N.  Y. 
217,  84  Am.  Dec.  188;  Cronin  v. 
Tebo,  71  Hun,  59,  61, 24  N.  Y.  Supp. 
644,  affirmed  in  144  N.  Y.  660,  39 
N.  E.  344;  Cobum  v.  Hartford,  38 


prror 
In  laatraetloM 
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Conn.  290;  Poland  v.  Thomaston 
Face  &  Ornamental  Brick  Co.  100 
Me.  183,  60  Atl.  795;  Thompson  v. 
Phelan,  22  N.  H.  339;  Freidman  v. 
Schleuter,  106  Ark.  680,  151  S.  W. 
696. 

This  case  was  also  submitted  to 
the  jury  upon  the  ground  that  there 
may  have  been  a  breach  of  contract 
by  the  defendants  in  their  refusal 
to  permit  the  plaintiff  to  continue 
with  his  work,  claiming  that  he  had 
departed  from  '  the  specifications, 
and  there  was  some  evidence  justi- 
fying this  view  of  the  case;  but  it 
is  impossible  to  say  upon  which  of 
these  two  theories  the  jury  arrived 
at  its  conclusion.  The  above  errors, 
therefore,  cannot  be  ^ppeai- 
considered  as  harm-  ~ 
less  and  immaterial. 
Stokes  V.  Barber  Asphalt  Paving  Co. 
207  N.  Y.  252,  257,  100  N.  E.  697; 
Condran  v.  Park  &  Tilford,  213  N. 
Y.  341,  107  N.  E.  665;  Clarke  v. 
Schmidt,  210  N.  Y.  211,  215,  104  N. 
E.  613.  As  the  verdict  was  for  the 
amount  of  the  bill  presented,  and 
did  not  include  the  damages  for  a 
breach  of  contract,  which  would  be 
the  loss  of  profits,  it  may  well  be 
presumed  that  the  jury  adopted  the 
first  ground  of  recovery  charged  by 
the  court  as  above  quoted,  and  de- 
cided that  the  plaintiff  was  justified 
in  abandoning  work  for  nonpayment 
of  the  instalment. 

The  judgment  should  be  reversed, 
and  a  new  trial  ordered,  costs  to 
abide  the  event. 

Hiscock,  Ch.  J.,  Collin,  Cardozo, 
Pound,  and  Andrews,  J  J.,  concur; 
Caddeback,  J.,  absent. 


ANNOTATION. 

When  payment  u  due  under  contract  to  render  service*  silent  as  to  time  (rf 

payment. 


I.  In  general,  622.     • 
II.  Contract    speeifying    rate    per    day, 
week,  month,  or  year,  or  per 
item: 

a.  Majority  rule,  626. 

b.  Minority  rule,  528. 

m.  Effect  of  construction  by  parties,  629. 


I.  In   general. 

It  may  be  stated  as  a  general  rule 
that,  where  a  contract  to  render  serv- 
ices is  silent  as  to  the  time  of  pay- 
ment, payment  is  due  when  the  serv- 
ices have  been  rendered.    Friedman  v. 
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Schleuter  (1912)  106  Ark.  580.  151  S. 
W.  696;  Oliphant  v.  Home  Builders 
(1917)  34  Cal.  App.  720,  168  Pac.  700; 
Cunningham  Lumber  Co.  v.  New  York, 
N.  H.  &  H.  R.  Co.  (1905)  77  Coim.  628, 
60Atl.  107;  Reynolds  v.  Reeder  (1895) 
104  Mich.  266,  62  N.  W.  366;  Thomp- 
son V.  Phelan  (1851)  22  N.  H.  339; 
Howe  V,  Carpenter  (1899)  53  Barb.  (N. 
y.)  382;  Cronin  v.  Tebo  (1893)  71  Hun, 
59,  24  N.  Y.  Supp.  644,  affirmed  in 
(1895)  144  N.  Y.  660,  39  N.  E.  344; 
Reab  v.  Moor  (1822)  19  Johns,  (N.  Y.) 
387;  Gurski  v.  Doscher  (1906)  112 
App.  Div.  345,  98  N.  Y.  Supp.  588,  af- 
finned  in  (1907)  190  N.  Y.  536,  83  N. 
E.  1126;  PuUan  v.  Cochran  (1881)  6 
Ohio  L.  J.  390;  Stanton  v.  Dennis 
(1911)  64  Wash.  85,  116  Pac.  650.  And 
see  the  reported  case  (Stewart  v. 
Newbury,  ante,  519). 

Thus,  in  Reynolds  t.  Reeder  (1895) 
104  Mich.  265,  62  N.  W.  355,  supra,  it 
was  said  that,  under  a  contract  provid- 
ing for  certain  work  by  one  and  pay- 
ment by  another,  the  natural  inference 
is  that  payment  is  to  be  made  on  com- 
pletion of  the  work.  So,  in  Friedman 
V.  Schleuter  (1912)  105  Ark.  580,  151 
S.  W.  696,  it  was  held  that  the  time  for 
payment  of  compensation  under  a 
bnilding  contract,  silent  as  to  that 
matter,  was  presumed  to  be  on  the 
completion  of  the  work.  See  to  the 
same  effect,  Cunningham  Lumber  Co. 
V.  New  York,  N.  H.  &  H,  R.  Co.  (1906) 
77  Conn.  628,  62  Atl.  107.  And  in 
Stanton  v.  Dennis  (1911)  64  Wash.  .86, 
116  Pac.  650,  the  court  said  by  way  of 
dictum  that  where  a  contract  for  the 
performance  of  work  on  a  building 
was  silent  as  to  the  time  of  payment 
the  condition  was  implied  that  pay- 
ment should  be  made  within  a  reason- 
able time  after  the  work  was  com- 
pleted. 

In  Bradshaw  v.  Branan  (1861)  6 
Hich.  L.  (S.  C.)  465,  it  appeared  that 
the  plaintiff  agreed  to  work  for  the 
defendant  for  a  period  of  one  year,  for 
$120.  Before  the  expiration  of  the 
year  the  defendant  discharged  the 
plaintiff,  who  then  brought  an  action 
on  the  contract.  It  was  held  that  the 
action  was  premature,  as  payment  on 
Ae  contract  was  not  due  until  at  the 
expiration  of  the  year,  and  the  wrong- 


ful conduct  of  the  defendant  did  not 
make  the  day  of  payment  ambulatory. 

In  Thayer  v.  Wadsworth  (1837)  19 
Pick.  (Mass.)  349,  the  court  said :  "It 
will  be  remembered  that  the  special 
contract,  as  proved  by  the  defendants, 
was  silent  as  to  the  times  of  pajmient ; 
and  although  a  contract  for  services 
to  be  performed  within  a  short  period' 
would,  in  the  absence  of  all  explana- 
tory proof,  be  prima  facie  a  contract 
to  pay  at  tiie  expiration  of  the  term  of 
service,  yet  this  is  a  mere  presump- 
tion as  to  the  time  of  payment,  to  be 
submitted  to  the  jury,  which  may  be 
rebutted  by  any  evidence  from  which 
the  jury  may  lawfully  infer  a  different 
arrangement  between  the  parties." 

In  Pullan  v.  Cochran  (1881)  6  Ohio 
L.  J.  390,  the  plaintiff  in  his  petition 
alleged  that  he  entered  into  a  contract 
with  the  defendants,  whereby  he  was 
to  furnish  them  with  credit  ratings 
for  a  period  of  one  year  for  the  sum 
of  $60.  The*  action  was  brought  to 
recover  that  sum,  and  was  brought 
before  the  year  had  expired.  The  peti- 
tion also  averred  that,  by  a  custom 
well  understood  and  acted  on  by  per- 
sons transacting  this  kind  of  business, 
payment  was  due  and  payable  on  the 
day  on  which  the  contract  was  entered 
into.  It  was  held  that,  under  the 
contract,  payment  for  the  services  was 
not  due  until  they  had  been  rendered. 
Although  it  was  admitted  that,  where 
parties  contracted  with  full  knowl- 
edge of  a  custom  existing  in  trade  and 
the  contract  was  silent  concerning 
matters  governed  by  the  custom,  the 
court  was  at  liberty  to  infer  that  the 
parties  contracted  with  reference  to 
this  custom,  it  was  held  that  the  peti- 
tion did  ,not  allege  that  the  parties 
contracted  with  reference  to  the  cus- 
tom referred  to  in  the  petition,  and  a 
demurrer  thereto  wai^  properly  sus- 
tained. 

In  Gurski  v.  Doscher  (1906)  112 
App.  Div.  345,  98  N.  Y.  Supp.  588,  af- 
firmed in  (1907)  190  N.  Y.  536,  83  N. 
E.  1125,  the  payment,  under  a  contract 
whereby  the  plaintiff  agreed  "to  do 
all  the  brick  work  for  twenty-two 
houses,  ...  for  the  sum  of  $4,- 
600,"  was  held  to  be  due  when  the  con- 
tract was  completed. 


Digitized  by  VjOOQIC 


524 


AMERICAN  LAW  REPORTS,  ANNOTATED, 


[2  A.LR, 


In  Krumb  v.  Campbell  (1894)  102 
CaL  370,  86  Pac.  664,  it  appeared  that 
an  attorney  entered  into  a  contract 
with  the  heirs  of  a  deceased  person, 
whereby  he  engaged  to  give  his  serv- 
ices as  an  attorney  throughout  the 
administration  of  the  estate.  As  com- 
pensation, the  attorney  was  to  re- 
ceive 3  per  cent  of  the  interest  of  the 
heirs  in  the  estate,  but  he  was  re- 
quired to  bear  his  personal  expenses 
in  connection  with  the  rendition  of  the 
services.  The  attorney  then  entered 
into  a  contract  with  the  plaintiff. 
Whereby  the  latter  agreed  to  render 
all  the  assistance  required  to  enable 
the  attorney  to  carry  out  the  terms  of 
the  first  contract,  and  as  compensa- 
tion he  was  to  receive  S  of  the  net 
amount  received.  Under  that  con- 
tract, while  the  administration  of  the 
estate  was  still  pending,  the  attorney 
received  a  certain  sum  of  money  from 
the  heirs  by  way  of  compensation  for 
partial  distributions  of  the  estate. 
The  plaintiff,  claiming  i  of  the  sum  re- 
ceived under  the  first  contract,  less 
the  expenses  incurred  up  to  that  time, 
brought  an  action  to  enforce  his  claim. 
It  was  held  that  the  action  was  pre- 
mature, because  the  contract  under 
which  the  plainljiff  was  employed  was 
entire,  and,  there  being  no  provision 
in  the  contract  for  payment  of  com- 
pensation in  advance,  he  was  not  enti- 
tled to  any  until  he  had  fully  per- 
formed all  the  labor  required  of  him 
under  his  agreement. 

In  Thompson  v.  Phelan  (1861)  22  N. 
H.  389,  it  appeared  that  the  plaintiff 
and  the  defendant  made  a  written  con- 
tract, whereby  the  defendant  agreed 
to  pay  the  plaintiff  9i  cents  per  yard 
for  raising  an  embankment.  It  was 
held  that,  no  time  being  fixed  for  pay- 
ment by  the  contract,  the  inference  of 
law  was  that  the  payment  should  be 
made  when  the  work  was  completed, 
and  that  evidence,  showing  that  at  the 
time  the  contract  was  made  it  was  fur- 
ther agreed  orally  that  the  plaintiff 
should  be  paid  at  the  end  of  each 
month  for  the  work  done  on  the  con- 
tract, was  inadmissible. 

In  Cronin  v.  Tebo,  71  Hun,  59,  24  N. 
Y.  Supp.  644,  affirmed  in  (1896)  144  N. 
Y.  660,  39  N.  E.  344,  it  was  held  that 


where  a  party,  who  had  agreed  to 
dredge  a  trench  for  the  sum  of  $2,300, 
abandoned  the  contract  before  its  com- 
pletion, he  was  not  entitled  to  any 
compensation,  as  no  payment  was  due 
under  the  contract  until  the  comple- 
tion of  the  work. 

In  Howe  v.  Carpenter  (1869)  53 
Barb.  (N.  Y.)  382,  it  appeared  that  an 
agreement  was  made,  whereby  the 
plaintiff  was  to  keep  a  sow  and  some 
pigs  for  the  defendant,  from  May  25 
to  September  1,  and  to  receive  as  pay- 
ment therefor  two  of  the  pigs  and  $5. 
Shortly  thereafter  there  was  a  conver- 
sation between  the  parties,  in  which 
the  plaintiff  asked  the  defendant  what 
pigs  he  should  take,  to  which  the  de- 
fendant replied  that  there  was  no 
choice  except  the  boar  pig,  and  that 
the  plaintiff  might  take  which  he  had 
a  mind  to.  Several  weeks  thereafter 
the  plaintiff,  without  notice  to  the  de- 
fendant, selected  two  of  the  pigs  and 
put  them  by  themselves.  On  August 
1  the  defendant  took  away  these  two 
pigs  without  the  plaintiff's  consent, 
but  it  did  not  appear  that  he  knew  that 
the  plaintiff  had  selected  them  for  his 
own.  On  August  2  the  plaintiff 
brought  an  action,  in  which  he  was 
nonsuited,  to  recover  damages  for  the 
taking  of  the  pigs.  The  nonsuit  was 
held  proper,  as  he  was  not  entitled  to 
any  pay  for  the  keeping  of  the  pigs 
until  the  term  had  expired,  and  there 
was  no  such  setting  apart  of  the  two 
pigs  for  the  plaintiff  as  amounted  to  a 
making  them  over  as  so  much  payment 
in  advance. 

In  Oliphant  v.  Home  Builders 
(1917)  34  Cat.  App.  720,  168  Pac.  700, 
it  appeared  that  the  plaintiff  was  em- 
ployed by  the  defendant  for  a  year,  for 
a  salary  of  $6,000,  payable  at  the  rate 
of  $500  per  month.  It  was  held  that 
this  contract  did  not  entitle  the  plain- 
tiff to  collect  his  compensation  in  ad- 
vance, the  court  saying :  ■  "The  ordi- 
nary rule  is  that  services  are  paid  for 
after  they  have  been  performed,  un- 
less there  is  a  special  contract  to  the 
contrary.  The  contract  here  exhib- 
ited contains  no  terms  to  that  effect" 

In  Bumetta  v.  Marceline  Coal  Co. 
(1904)  180  Mo.  241,  79  S.  W.  136,  it 
appeared  that  a  workman  was  em- 
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ployed  by  a  mining  company,  which 
had  a  contract  -with  a  miners'  union 
relative  to  times  of  payment.  The 
workman  was  a  member  of  the  union, 
and  at  the  time  of  his  employment  he 
was  asked  whether  he  understood  the 
rules  relative  to  the  days  of  payment, 
under  which  the  mine  was  working,  to 
which  he  gave  an  affirmative  answer. 
The  days  of  payment  were  approx- 
imately on  the  15th  and  30th  of  each 
month,  and  the  period  for  which  pay- 
ment at  those  times  was  made  was  the 
half  month  before  the  preceding  pay 
day.  After  working  awhile,  the  em- 
ployment of  the  workman  was  termi- 
nated by  the  mutual  consent  of  the 
parties  on  the  9th  day  of  a  month  in 
which  the  iirst  pay-  day  occurred  on  the 
16th.  The  employee,  not  receiving  at 
that  time  payment  for  the  servi.ces  ren- 
dered during  that  month,  immediately 
entered  suit  against  the  company, 
which  was  defended  on  the  ground 
that  it  was  premature.  It  was  held  that 
tiiere  was  no  express  agreement  be- 
tween the  parties  as  to  the  time  of 
payment  for  the  services,  and  that  the 
law  by  implication  iixed  the  status  of 
the  parties  in  regard  to  that  question; 
that  the  employer  had  a  reasonable 
time  in  which  to  have  paid  the  wages 
due  the  employee,  and  consequently 
that  the  suit  was  not  premature. 

//.  Contract  specifying  rate  per  day, 
loeelc,  month,  or  year,  or  per  item. 

a.  Majority  rule. 
The  rule  obtains  in  a  majority  of 
jurisdictions  that  where  a  contract  for 
the  rendering  of  services  for  the  per- 
formance of  a  particular  piece  of 
work,  or  for  a  definite  time,  is  silent  as 
to  the  time  of  payment,  payment  is  not 
due  until  the  expiration  of  the  spec- 
ified time,  or  the  performance  of  the 
work  called  for,  although  the  contract 
calls  for  a  specified  wage  per  day, 
week,  month,  or  year,  or  per  item  or 
piece.  Cobum  v.  Hartford  (1871)  88 
Cmui.  290;  Carney  v.  Havens  (1879) 
23  Kan.  82;  Miller  v.  Goddard  (1862) 
34  Me.  102,  66  Am.  Dec.  688;  Poland  v. 
Thomaston  Face  &  Ornamental  Brick 
Co.  (1905)  100  Me.  133,  60  Atl.  796; 
Thayer  v.  Wadsworth  (1887)  19  Pick. 
(Mass.)  349;  Davis  v.  Maxwell  (1847) 


12  Met.  (Mass.)  286;  Soule  v.  Soule 
(1892)  167  Mass.  451,  32  N.E.  663; 
Isaacs  V.  McAndrew  (1872)  1  Mont. 
437,  9  Mor.  Min.  Rep.  690;  Riddell  v. 
Peck-Williamson  Heating  &  Ventilat- 
ing Co.  (1902)  27  Mont  44,  69  Pac. 
241;  Blodgett  v.  Berlin  Mills  Co. 
(1872)  52  N.  H.  215;  M'Millan  v.  Van- 
derlip  (1815)  12  Johns.  (N.  Y.)  165, 
7  Am.  Dec.  299;  Jennings  v.  Camp 
(1816)  13  Johns.  (N.  Y.)  94,  7  Am. 
Dec.  367;  Reab  v.  Moor  (1822)  19 
Johns.  (N.  Y.)  337;  Cunningham  v. 
Jones  (1859)  20  N.  Y.  486;  Gminder 
v.  Zeltner  Brewing  Co.  (1908)  126 
App.  Div.  776,  111  N.  Y.  Supp.  215; 
Larkin  v.  Buck  (1860)  11  Ohio  St 
561;  Tebo  v.  Ballard  (1863)  36  Vt 
612;  Diefenback  v.  Stark  (1883)  56 
Wis.  462,  43  Am.  Rep.  719,  14  N.  W. 
621. 

Thus,  in  Carney  v.  Havens  (1879) 
23  Kan.  82,  the  rule  was  applied  to  a 
contract,  whereby  one  party  agreed  to 
supervise  the  conveying  of  two  herds 
of  cattle  for  the  other,  and  to  re- 
ceive as  compensation  a  fourth  inter- 
est in  the  profits  of  the  herds,  and  it 
was  held  that  the  contract  was  an  en- 
tirety, and  payn^nt  thereunder  was 
not  due  until  the  completion  of  the 
contract  The  court  said:  "Wages 
for  services,  when  a  specific  time  or 
amount  of  service  is  contracted  for, 
are  only  due  when  the  services  are 
fully  rendered,  and  it  matters  not  how 
great  may  be  the  variety  or  amount  of 
the  services,  provided  they  are  in- 
cluded in  a  single  contract.  .  .  . 
Ordinarily,  parties  fix  by  their  agree- 
ment the  time  and  mode,  as  well  as  the 
amount,  of  payment,  at  least,  in  cases 
of  importance.  But  when  they  fail  to 
express  either,  it  is  understood  that 
they  intend  what  the  law  implies.  We 
see  nothing  to  take  this  case  out  of  the 
general  rule.  The  only  thing  that 
tends  to  show  this  an  exception  is  the 
manner  in  which  the  compensation 
was  to  be  determined,  i.  e.,  by  the 
profits  on  each  drove.  If  he  was  to  re- 
ceive a  certain  share  of  the  profits  on 
the  first  drove,  irrespective  of  the  re- 
sults of  the  second,  was  it  not  due  to 
him  when  those  profits  were  ascer- 
tained and  realized?  Doubtless  this 
was  a  circumstance  from  which,  with 


Digitized  by  VjOOQIC 


626 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


very  little  additional  testimony,  a  jury 
would  be  warranted  in  finding  that 
payment  was  intended  as  soon  as  the 
profits  were  realized  upon  the  first 
drove;  but  it  does  not,  standing  by  it- 
self, as  matter  of  law,  prove  that  pay- 
ment was  then  due.  It  does  not  of  it- 
self divide  the  contract,  otherwise 
shown  to  be  an  entire  one.  Many  rea- 
sons might  have  induced  defendants 
to  desire  to  retain  payment  until  full 
completion  of  the  contract.  As  they 
were  furnishing  the  funds,  they  might 
need  the  money.  They  might  desire  to 
hold  it  as  a  guaranty  of  good  faith, 
and  against  negligence  or  abandon- 
ment on  the  part  of  deceased.  What- 
ever might  have  been  the  motive,  un- 
less they  so  contracted,  they  were  not 
bound  to  pay  until  the  full  completion 
of  the  contract.  That  the  parties  did 
not  intend  earlier  payment  is  sup- 
ported by  the  fact  that  they  did  not 
pay;  and  also  by  the  fact  that  Dudley, 
who  was  with  deceased  in  care  of  the 
first  drove,  and  who  came  in  with  him 
after  closing  up  the  sale,  was  settled 
with  and  paid ;  and  by  the  further  fact 
that  defendants  paid  deceased,  at  the 
same  time,  the  proceeds  of  some  in- 
dividual property  sold  with  the  drove." 

In  Miller  v.  Goddard  (1852)  34  Me. 
102,  56  Am.  Dec.  638,  it  appeared  that 
the  plaintiff  agreed  to  work  for  the  de- 
fendant for  a  number  of  months,  at  a 
,  certain  wage  per  month,  but  quit  work- 
ing before  the  term  expired.  It  was 
held  that  he  could  recover  nothing  for 
the  labor  performed.  The  court  said : 
"It  is  a  rule  of  the  common  law  that 
where  an  entire'  service  is  to  be  per- 
formed, for  an  entire  compensation  to 
be  paid  at  its  completion,  the  perform- 
ance of  the  service  is  a  condition  pre- 
cedent to  the  recovery  of  the  compen- 
sation. The  language  of  such  con- 
tract indicates  clearly  that  it  is  not  in- 
tended liy  the  parties  that  the  stip- 
ulated price  should  be  paid  until  the 
service  is  performed." 

In  Diefenback  v.  Stark  (1888)  66 
Wis.  462,  43  Am.  Rep.  719,  14  N.  W. 
621,  it  was  held  that  a  contract, 
whereby  the  plaintiff  agreed  to  work 
for  the  defendant  six  months  at  |16 
per  month,  was  an  entire  one,  and  pay- 


ment thereunder  was  not  due  monthly, 
but  at  the  end  of  the  six  months. 

In  Tebo  v.  Ballard  (1868)  86  Vt 
612,  an  action  was  brought  by  the 
plaintiff  to  recover  wages  for  services 
rendered  by  his  minor  son  to  the  de- 
fendant. It  appeared  that  there  was 
a  contract  between  the  parties  for  the 
son's  services,  for  a  period  of  nine 
months,  at  a  specified  rate  per  month. 
The  boy  worked  for  a  period  of  five 
months,  and  the  suit  was  brought 
three  months  before  the  expiration  of 
the  term  of  service.  It  was  held  that 
the  suit  was  premature,  as  no  pay- 
ment was  due  until  the  end  of  the 
term. 

In  Larkin  v.  Buck  (1860)  11  Ohio 
St.  661,  the  question  whether  a  con- 
tract for  service  upon  a  farm,  "for 
six  months  certain,"  at  a  specified  rate 
per  month,  no  time  being  expressed 
therein  for  its  payment,  confers  upon 
him  who  renders  the  service  the  legal 
right  to  sue  for  a  partial  performance, 
when  he  voluntarily  abandons  such 
service,  without  justification  or  ex- 
cuse, at  the  end  of  the  first  month, 
was  answered  in  the  negative.  This 
case  apparently  overruled  Winterhalt- 
er  V,  Johnson  (1851)  1  Ohio  Dec.  Re- 
print, 675,  wherein  it  was  charged  that 
a  contract,  by  which  it  was  provided 
that  the  plaintiff  should  work  for  the 
defendants  for  a  year,  at  a  specified 
rate  per  month,  entitled  the  plaintiff 
to  receive  his  wages  at  the  expiration 
of  each  month.  It  also  apparently 
overruled  the  case  cited  in  the  note  to 
the  case  last  cited,  wherein  a  contract 
by  which  a  journeyman  tailor  was 
employed  to  work  at  coat  making  "for 
the  season,"  at  a  specified  price  per 
piece,  was  construed  to  authorize  the 
tailor  to  demand  pay  for  each  piece  as 
it  was  finished. 

In  Poland  v.  Thomaston  Face  &  Or- 
namental Brick  Co.  (1905)  100  Me. 
138,  60  Atl.  796,  the  plaintiffs  were 
verbally  engaged  to  sink  an  artesian 
well  at  $3.50  a  foot.  No  limit  was  set 
to  the  depth  of  the  well,  and  the  time 
of  payment  was  not  referred  to  in  the 
contract.  After  drilling  386  feet,  a 
depth  much  greater  than  at  first  an- 
ticipated, and  not  obtaining  a  supply 
of  water,  the  financial  condition  of  the 
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plaintiffs  made  it  difficult  for  them  to 
continue  the  work  without  some  pay- 
ment on  account,  which  was  refused. 
The  plaintiffs  then  discontinued  the 
work,  and  brought  an  action  of  as- 
sumpsit to  recover  for  the  labor  per- 
formed. It  was  held  that  the  contract 
was  subject  to  an  implied  condition 
that  both  parties  should  be  excused 
from  their  obligations  in  case  its  ac- 
tual completion  became  impossible; 
and  it  would  have  been  fulfilled  when 
a  sufficient  amount  of  water  had  been 
obtained,  or  when  it  became  reason- 
ably certain  that  further  drilling 
wonld  be  useless.  And  on  completion 
of  the  work,  within  this  construction 
of  the  contract,  plaintiffs  were  enti- 
tled to  payment. 

In  Cobum  v.  Hartford  (1871)  38 
Conn.  290,  it  appeared  that  a  third 
person  agreed  to  build  a  sewer  for  a 
municipal  corporation,  and  was  to  re- 
ceive therefor  $1.72  per  lineal  foot. 
Before  the  completion  of  the  work  a 
creditor  of  the  contractor  brought  an 
action  against  him,  and  served  a  writ 
of  garnishment  against  the  municipal 
corporation.  It  was  held  that  the  writ 
was  not  maintainable,  as  no  compensa- 
tion was  due  the  contractor  until  he 
had  completed  his  work,  and  the  fact 
that  the  municipal  corporation  had 
made  payments  to  persons  employed 
under  similar  contracts,  before  their 
completion,  was  immaterial. 

In  Jennings  v.  Camp  (1816)  IS 
Johns.  (N.  Y.)  94,  7  Am.  Dec.  367,  it 
appeared  that  the  plaintiff  had  agreed 
to  clear  and  fence  10  acres  of  land  for 
$8  an  acre.  It  was  held  that  he  could 
not  maintain  assumpsit  before  he  had 
substantially  performed  his  contract. 
And  in  M'Millan  v.  Vanderlip  (1815) 
12  Johns.  (N.  Y.)  165,  7  Am.  Dec.  299, 
cited  in  People  ex  rel.  Cossey  v.  Grout 
(1904)  179  N.  Y.  426,  72  N.  E.  464,  1 
Ann.  Cas.  39,  a  contract  whereby  a 
workman  agreed  to  serve  for  ten  and 
one-half  months,  and  to  be  paid  3 
cents  for  each  run  of  yarn  spun  by 
him,  was  held  entire,  and  payment 
thereunder  not  to  be  due  until  he  had 
performed  his  contract  of  service.  So, 
in  Cunningham  v.  Jones  (1869)  20  N. 
T.  486,  payment  under  a  contract  for 
the  erection  of  an  addition  to  a  brew- 


ery, the  labor  to  be  performed  "by 
day's  work,"  was  held  to  be  due  only 
on  the  completion  of  the  building. 
Likewise,  in  Reab  v.  Moor  (1822)  19 
Johns.  (N.  Y.)  337,  an  action  was 
brought  to  recover  for  work  and  labor 
performed  by  the  plaintiff.  It  ap- 
peared that  he  had  worked  for  the 
defendant  for  a  period  of  less  than 
three  months.  There  was  a  contract 
between  the  parties,  whereby  the 
plaintiff  was  to  work  for  the  defend- 
ant eight  months,  for  the  sum  of  $104, 
or  $13  per  month.  It  was  held  that  the 
action  was  premature,  as  the  plaintiff 
had  no  claim  until  at  the  expiration 
of  eight  months.  In  Gminder  v. 
Zeltner  Brewing  Co.  (1908)  126  App. 
Div.  776,  111  N.  Y.  Supp.  216,  it 
appeared  that  the  plaintiff  entered 
into  a  contract  with  the  defendant, 
whereby  he  agreed  to  devote  his  time 
and  energy  to  the  sale  of  beer  for  the 
defendant,  and  the  latter  agreed  to  pay 
the  plaintiff  12i  cents  per  barrel  for 
all  beer  sold,  provided  the  sales  were 
not  less  than  30,000  barrels  per  an- 
num. The  contract  provided  for  month- 
ly settlements.  It  was  held  that  the 
plaintiff  was  not  entitled  to  any  com- 
pensation before  the  end  of  the  year, 
or  at  least  not  until  he  had  sold  30,000 
barrels,  the  clause  relating  to  monthly 
settlements  not  being  construed  to 
provide  for  monthly  paymeints;  and, 
consequently,  the  plaintiff  could  not 
maintain  an  action  before  that  time. 
But  in  Heim  v.  Wolf  (1850)  1  E.  D. 
Smith  (N.  Y.)  70,  it  was  said: 
"Where  a  contract  is  made  for  the  la- 
bor of  an  individual  at  a  monthly  com- 
pensation, I  understand  the  conunon 
and  legal  construction  of  such  a  con- 
tract to  be  a  compensation  to  be  paid, 
as  earned,  by  the  month." 

In  Riddell  v.  Peck-Williamson  Heat- 
ing &  Ventilating  Co.  (1902)  27  Mont. 
44,  69  Pac.  241,  it  appeared  that  the 
plaintiff  had  entered  into  a  contract 
with  another,  whereby  he  agreed  to 
furnish  all '  the  labor  and  material 
necessary  for  the  installation  of  a 
heating  and  sanitary  apparatus,  in  ac- 
cordance with  a  schedule  fixing  prices 
for  various  items.  The  plaintiff 
abandoned  the  work  before  its  com- 
pletion, owing  to  a  lack  of  funds,  and 
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brought  an  action  to  recover  for  the 
work  and  labor  furnished.  It  was 
held  that  he  could  not  recover,  as  the 
contract  was  an  entire  one,  payment 
under  which  was  not  due  until  the 
contract  was  performed,  the  &x.mg  of 
prices^  on  the  different  items  not  oper- 
atinjr  as  a  severance.  And  it  was  held 
error  to  admit  evidence  of  a  usage  or 
custom  under  such  contracts  to  make 
payments  as  the  work  was  done  and 
materials  furnished. 

Where  the  plaintiff  had  agreed  to 
work  for  the  defendant  for  seven 
months  at  $12  per  month,  and  left  the 
defendant's  service  before  the  time 
expired,  it  was  held  that  he  could  not 
recover  for  the  partial  service  per- 
formed, as  the  contract  was  an  entire 
one,  and  payment  on  the  contract  was 
not  due  until  performance  of  the  con- 
tract. Davis  v.  Maxwell  (1847)  12 
Met.  (Mass.)  286.  But  in  Soule  v. 
Soule  (1892)  157  Mass.  461,  32  N.  E. 
663,  it  was  held  that  an  agreement  to 
pay  a  yearly  salary  was  simply  an 
agreement  to  pay  so  much  for  services 
by  or  for  the  year,  and  no  more  im- 
ported that  the  amount  was  to  be  paid 
at  a  particular  time  than  the  purchase 
of  any  other  commodity,  in  the  ab- 
sence of  any  usage  or  understanding, 
express  or  implied,  imported  that  the 
price  was  to  be  paid  at  any  particular 
time;  and  that,  consequently,  in  an 
action  to  recover  salary  under  a  con- 
tract of  the  kind  described,  interest 
was  not  recoverable  except  from  the 
date  of  the  writ,  no  demand  for  pay- 
ment having  been  made  previously. 

In  Thayer  v.  Wadsworth  (1837)  19 
Pldc  (Mass.)  349,  it  appeared  that  the 
plaintiff  agreed  to  work  as  a  spinner 
in  the  defendant's  factory  until  a  cer- 
tain date,  to  be  paid  a  stated  sum  per 
yard.  li  was  held  that,  presumptive- 
ly, no  pajnnent  was  due  until  the  com- 
pletion of  the  contract,  but  that  the 
question  was  for  the  jury. 

In  Isaacs  v.  McAndrew  (1871)  1 
Mont  437,  9  Mor.  Min.  Rep.  690,  it 
was  held  that  a  contract  between  the 
owners  of  a  mine  and  a  superintend- 
ent, for  the  emplojmient  of  the  latter 
for  five  years,  at  a  salary  of  $4,000 
per  year,  was  an  entire  one,  under 
which  the  payment  for  the  services 


was  not  due  until  at  the  expiration  of 
the  five  years ;  and,  where  the  superin- 
tendent was  prevented  from  perform- 
ing his  share  of  the  contract  by  the 
other  parties  to  the  contract,  he  could 
not  recover  for  services  already  per- 
formed, by  declaring  on  the  contract. 
In  Blodgett  v.  Berlin  Mills  Co. 
(1872)  52  N.  H.  215,  it  was  held  that 
an  action  brought  before  the  end  of 
the  logging  season,  by  the  plaintiffs, 
to  recover  for  services  rendered  un- 
der a  logging  contract,  providing  for 
the  pajrment  of  a  specified  wage  per 
month,  would  have  been  premature  if 
the  contract  was  one  for  the  season. 

b.  Minority  rtUe. 

In  De  Lappe  v.  Sullivan  (1883)  7 
Colo.  182,  2  Pac.  926,  the  following 
rule  was  enunciated:  "Where,  by 
contract,  one  is  employed  by  another 
to  work  by  the  day,  or  month,  and 
nothing  is  said  as  to  the  time  of  pay- 
ment for  the  services  to  be  rendered, 
his  wages  are  due  and  may  be  de- 
manded at  the  close  of  each  day  or 
month,  as  the  case  may  be."  This 
rule  seems  to  find  support  in  several 
jurisdictions.  Taylor  v.  Laird  (1856)  1 
Hurlst.  &  N.  266,  156  Eng.  Reprint, 
1203,  25  L.  J.  Exch.  N.  S.  329;  Stone 
v.  Bancroft  (1903)  139  Cal.  78,  70  Pac. 
1017,  72  Pac.  717;  Chicago  Soap  & 
Polish  Co.  V.  Stansbury  (1902)  99  IlL 
App.  488;  Re  Sheets  Lumber  Co. 
(1900)  52  La.  Ann.  1337,  27  So.  809. 

Thus,  in  Chicago  Soap  &  Polish  Co. 
V.  Stansbury  (1902)  99  lU.  App.  488, 
it  appeared  that  the  plaintiff  was  em- 
ployed by  the  defendant  for  a  period 
of  one  year,  for  a  wage  of  $2  per  day. 
After  working  for  nearly  two  months, 
the  plaintiff  left  because  he  could  not 
get  his  pay,  and  brought  an  action  to 
recover  the  amount  due  him.  The  de- 
fense was  that  the  plaintiff  broke  the 
contract  by  leaving  before  the  end  of 
the  term.  In  disposing  of  this  de- 
fense, the  court  said:  "An  engage- 
ment to  work  for  one  year  for  $2  per 
day,  payment  to  be  made  at  the  expira- 
tion of  the  term,  is  so  unusual  that  it 
is  not  to  be  presumed." 

In  Re  Sheets  Lttmber  Go.  (1900)  52 
La.  Ann.  1887,  27  So.  809,  it  was  held 
that,  where  a  person  is  employed  for 
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a  monthly  salary,  payment  thereof  is 
due  at  the  end  of  the  month. 

In  Taylor  v.  Laird  (1866)  1  Hurlst. 
&  N.  266, 156  Eng.  Reprint,  1203.  25  L. 
J.  Ezeh.  N.  S.  829,  it  appeared  that  the 
defendants  offered,  by  letter,  to  em- 
ploy the  plaintiff  to  take  command  of 
a  ship,  with  "fiay  to  be  at  the  rate  of 
£60  per  month,"  together  with  a  per- 
centage of  the  proceeds.  The  plaintiff 
accepted  the  offer  by  a  letter  in  which 
he  used  the  expression  "pay  of  £50  per 
month."  It  was  held  that  payment  un- 
der the  contract  was  due  monthly,  and 
gave  the  plaintiff  a  cause  of  action  as 
each  month  accrued. 

In  Stone  v.  Bancroft  (1908)  139  Cal. 
78,  70  Pac.  1017,  72  Pac.  717,  it  was 
held  that,  under  a  written  contract 
providing  for  a  specified  salary  per 
month,  the  salary  was  due  and  owing 
at  the  conclusion  of  each  month.  But 
in  Mixer  v.  Mixer  (1905)  2  Cal.  App. 
227,  8S  Pac.  273,  the  defendant,  by  a 
cross  complaint,  recovered  from  the 
plaintiff  for  twelve  months'  services 
rendered  the  plaintiff  at  $30  per 
month.  It  appeared  that  the  services 
were  not  rendered  under  any  contract 
specifying  the  amount  or  the  time  for 
their  payment.  It  was  held  that  the 
wages  could  not  be  held  to  have  ac- 
crued monthly,  so  as  to  permit  the  re- 
covery of  interest  on  each  month's 
wages  from  the  time  they  were  due. 

III.  Effect  of  eonstrueUon  by  parties. 

It  seems  that  where  a  contract  to 
render  services,  silent  as  to  the  time 
of  payment,  has  been  construed  by  the 
parties  as  calling  for  payment  at  par- 
ticular intervals,  the  courts  will  adopt 
that  construction.  P.  B.  Tait  Mfg. 
Co.  V.  Tinsman  (1907)  138  IlL  App. 
76;  Reynolds  v.  Reeder  (1895)  104 
Mich.  265,  62  N.  W.  355;  Osgood  v. 
Paragon  Silk  Co.  (1897)  19  Misc.  186, 
43  N.  y.  Supp.  271;  Booth  v.  Ratcliffe 
(1890)  107  N.  C.  6,  12  S.  E.  112. 

In  P.  B.  Tait  Mfg.  Co.  v.  Tinsman 
(IlL)  supra,  it  appeared  that  a  me- 
chanic was  employed  for  three  years 
at  an  annual  salary  of  $1,800.  Not 
having  been  paid  his  salary  for  sever- 
al months,  he  left  his  employment  be- 
fore the  expiration  of  the  first  year, 
2  A.L.R.— 34. 


and  brought  an  .aetioD  to  recover  the 
wages  due  him.  A  statement  pre- 
pared by  the'  defendant's  bookkeeper 
was  introduced  in  evidence,  showing 
that  the  plaintiff  was  credited  with  his 
salary  at  the  rate  of  $160  per  month. 
A  recovery  for  the  plaintiff  was  re- 
sisted on  the  ground  that  he  was  not 
entitled  to  recover  any  salary  until 
the  expiration  of  each  successive  year, 
but  this  contention  was  held  insup- 
portable, as  the  evidence  showed  that 
the  contract  was  construed  by  both 
parties  as  meaning  that  the  salary  was 
to  be  paid  in  monthly  instalments. 

In  Osgood  v.  Paragon  Silk  Co. 
(1897)  19  Misc.  186,  43  N.  Y.  Supp. 
271,  where  it  appeared  that  a  yearly 
contract  of  employment  was,  by  the 
parties  thereto,  construed*  as  one  call- 
ing for  monthly  payments,  by  uniform- 
ly adopting  that  method  of  payment, 
it  was  held  that  in  an  action  on  the 
contract  that  construction  would  pre- 
vail. 

In  Reynolds  v.  Reeder  (1895)  104 
Mich.  265,  62  N.  W.  355,  it  appeared 
that  a  traveling  salesman  agreed  to 
sell  $40,000  worth  of  goods,  for  which 
he  was  to  receive  $800  and  expenses. 
He  was  to  receive  an  additional  1  per 
cent  on  all  goods  sold  by  him  in  ex- 
cess of  $40,000,  and  if,  at  the  end  of 
the  year,  his  sales  were  less  than  that 
sum,  2  per  cent  of  the  shortage  was  to 
be  deducted  from  his  salary.  Money 
was  asked  for  by  the  salesman  at  in- 
tervals, and  was  furnished.  The  court 
held  that  the  most  reasonable  con- 
struction of  the  contract  was  that  the 
salesman  was  to  be  paid  from  time  to 
time  oa  the  basis  of  goods  sold,  but 
not  beyond  the  rate  of  $800  per  annum 
and  expenses. 

In  Booth  V.  Ratcliffe  (1890)  107  N. 
C.  6,  12  S.  E.  112,  the  plaintiff  brought 
a  suit  against  the  defendant  to  recover 
for  several  months'  wages.  The  only 
testimony  was  that  of  the  plaintiff,  to 
the  effect  that  he  was  tq  work  for  the 
defendant  during  the  year  for  $100, 
and  was  to  be  furnished  a  house  in 
which  to  live;  that  if  either  party  be- 
came dissatisfied  with  the  bargain 
during  the  year  the  plaintiff  was  to 
stop  work;  that  when  the  contract  was 
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made  nothing  was  said  as  to  the  time 
of  payment,  but  afterwards  the  de- 
fendant said  he  would  pay  the  plain- 
tiff as  he  had  the  money,  and  as  the 
plaintiff  would  need  it,  to  which  the 
latter  assented;  that  the  plaintiff  was 
paid  %1  on  his  wages,  and  after  sever- 
al months  left,  because  the  roof  of  the 
house  in  which  he  lived  leaked  very 
badly.  It  was  held  that  there  was  no 
implied  or  express  contract  that 
nothing  was  to  be  paid  till  the  end  of 


the  year,  and  that  the  plaintiff  could 
recover. 

In  Cunningham  Lumber  Co.  v.  New 
York,  N.  H.  &  H,  R.  Co.  (1905)  77 
Conn.  628,  60  Atl.  107,  it  was  held  that 
the  making  of  several  voluntary  part 
payments  on  a  building  contract,  si- 
lent as  to  time  of  payment,  was  not 
such  a  practical  construction  as  would 
render  any  part  of  the  contract  price 
due  before  the  completion  of  the  worL 

R.  J.  B. 


STANLEY  VINESECK,  Appt., 

V. 

GREAT  NORTHERN  RAILWAY  COMPANY,  Respt. 

Minneaota  Supreme  Court  —  fehruary  16,  1917, 
(136  Minn.  96,  161  N.  W.  494.) 

Jadgrment  —  omission  of  cause  —  res  judicata. 

1.  Where  an  item  of  a  single  cause  of  action  is  omitted  from  the  com- 
plaint in  an  action  brougrht  to  recover  thereon  by,  reason  of  the  fraud  of 
defendant,  or  the  clearly  established  mutual  mistake  of  the  parties,  the 
judgment  in  such  action  is  not  res  judicata  as  to  the  omitted  item. 

[See  note  on  this  question  beginning  on  page  534.] 


Evidence  —  sofSciency. 

'  2.  The  record  is  held  to  present 
facts  sufficient  to  require  a  trial  of 
the  action  upon  its  merits,  and  to  jus- 
tify the  submission  to  the  jury,  if  suf- 
ficient evidence  be  produced,  of  the 
issue  whether  a  release  signed  by 
plaintiff  was  procured  by  the  fraud  of 
defendant. 
Action  —  splitting  —  waiver. 

3.  The     rule    against    splitting     a 
cause  of  action  into  several  parts  and 

Headnotes  by  Bbown,  Ch.  J. 


bringing  an  action  upon  each  is  pri- 
marily for  the  benefit  of  defendant  in 
the  action,  which  he  may  waive,  or 
preclude  himself  from  invoking  by  his 
fraud. 
Same  —  snit  on  omitted  cause. 

4.  In  such  case  a  subsequent  action 
may  be  brought  upon  the  omitted  item 
without  first  applying  for  a  vacation 
of  the  former  judgment.  Such  vaca- 
tion of  the  judgment  is  unnecessary. 


Appeal  by  plaintiff  from  an  order  of  the  District  Court  for  Hennepin 
County  denying  a  new  trial  and  granting  defendant's  motion  to  dismiss 
the  action,  brought  to  recover  damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  P.  Nash,  William  M.  Archie  Valley  v.  Crookston  Lumber 
Nash,  John  P.  Devaney,  and  Arthur     Co.  128  Minn.  387,  151  N.  W.  137. 


M.  Higgins  for  appellant. 

Messrs.  M.  L.  Countryman,  Cobb, 
Wheelwright  &  Dille,  and  C.  M.  Brace- 
len,  for  respondent: 

The  release  is  valid  and  defeats  this 
action. 


The  former  judgment  is  a  bar  to 
this  action. 

Almquist  v.  Wilcox,  115  Minn.  37, 
181  N.  W.  796;  Liimatainen  v.  St. 
Louis  Riveir  Dam  &  Improv.  Co.  119 
Minn.  238,  137  N.  W.  1099;  McKnight 
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V.  ItfinQeapoIis  Street  R.  Go.  127  Minn. 
207,  L.RJ^.1916D,  1164, 149  N.  W.  131; 
Tuder  v.  Oregon  Short  Line  R.  Go.  131 
Minn.  317,  155  N.  W.  200;  Watson, 
Damages  for  Personal  Injuries,  §  6; 
1  Sutherland,  Damages,  4th  ed.  §  106; 
1  R.  G.  L.  341;  Jenkins  v.  Atlantic 
Coast  Line  R.  Co.  179  Fed.  535. 

Brown,  Ch.  J.,  delivered  the  opin- 
ion of  the  covirt : 

This  action  was  brought  to  recov- 
er for  personal  injuries  allegred  to 
have  been  caused  by  the  negligence 
of  defendant.  Defendant  inter- 
posed in  defense,  in  addition  to  a 
general  denial  of  the  allegations  of 
the  complaint :  (1)  That  plaintiff's 
right  of  recovery  was  barred  by  a 
judgment  duly  rendered  by  the 
United  States  circuit  court  for  the 
district  of  North  Dakota,  in  a  for- 
mer action  between  the  same  parties, 
brought  for  the  same  alleged  neg- 
ligence; and  (2)  that  long  prior  to 
the  commencement  of  this  action 
plaintiff  fully  settled  with  defend- 
ant for  his  injuries,  and  executed  to 
defendant  a  formal  written  release 
and  discharge  of  all  claims  on  ac- 
count thereof.  Plaintiff  replied  that 
the  settlement  was  procured  by 
fraud  and  fraudulent  representa- 
tions of  defendant's  agents.  At  the 
trial  counsel  for  plaintiff  made  the 
usual  opening  statement  of  the  case 
to  the  jury  which,  in  connection  with 
certain  concessions  of  counsel  in  ref- 
erence to  the  defense  of  settlement 
and  release,  and  the  recovery  of  the 
former  judgment,  was  made  the 
basis  of  a  motion  by  defendant  to 
dismiss  the  action  on  the  ground 
that  the  settlement  and  release,  and 
the  former  judgment,  were  conclu- 
sive against  plaintiff's  right  of  re- 
covery. The  court  granted  the  mo- 
tion, and  plaintiff  appealed  from  an 
order  denying  a  new  trial. 

The  facts  as  disclosed  by  the 
statement  of  counsel  to  the  jury,  and 
the  concessions  made  for  the  pur- 
poses of  the  motion  to  dismiss,  are 
substantially  as  follows : 

Plaintiff  is  a  native  of  Poland, 
twenty-eight  years  of  age;  he  has 
resided  in  this  country  eight  years 
or  more,  but  speaks  and  understands 
the  English  language  to  a  limited 


extent  only.  At  the  time  of  the  in- 
jury of  which  he  complains,  he  was 
in  the  employ  of  defendant  as  a  car 
repairer,  in  its  yards  at  Williston, 
in  the  state  of  North  Dakota.  While 
engaged  in  the  discharge  of  his  du- 
ties he  received  certain  injuries  as 
the  result  of  the  negligence  of  de- 
fendant, namely:  (1)  To  his  leg, 
which  was  so  crushed  as  to  neces- 
sitate the  amputation  thereof  above 
the  knee,  and  (2)  a  severe  blow  up- 
on the  head,  rendering  him  for  some 
time  unconscious,  and  which  affect- 
ed his  eyes,  resulting  finally  in  total 
blindness.  Both  injuries  were 
caused  at  the  same  time  and  by  the 
same  act  of  negligence.  Immedi- 
ately following  the  accident  plahi- 
tiff  was  taken  to  a  hospital  and 
placed  in  charge  of  the  defendant's 
local  physician,  who  amputated  the 
injured  leg  and  continued  to  treat 
plaintiff  until  he  was  discharged 
from  the  hospital,  further  treatment 
then  being  deemed  unnecessary. 
The  physician  was  active  on  behalf 
of  defendant  in  efforts  to  effect  a 
settlement  with  plaintiff  for  his  in- 
juries, and  joined  with  a  claim 
agent  of  defendant  in  an  offer  of 
$750  therefor.  The  offer  was  made 
when  plaintiff  was  at  the  hospital 
and  still  under  treatment.  During 
the  time  of  the  treatment,  and  when 
this  offer  of  settlement  was  made, 
he  called  the  attention  of  the  phy- 
sician to  the  injury  to  his  eyes,  and 
complained  of  having  trouble  with 
them.  The  physician  stated  to  him 
that  the  trouble  with  the  eyes  was 
temporary,  not  serious,  and  that  he 
would  fully  recover  therefrom  when 
the  nervous  shock  had  passed  away. 
Plaintiff  declined  the  offer  of  $750, 
and  upon  his  discharge  from  the 
hospital,  some  months  after  the  ac- 
cident, he  employed  attorneys,  and 
they  brought  an  action  for  him 
against  defendant  in  the  district 
court  of  North  Dakota  to  recover  for 
the  injury  to  and  loss  of  his  leg, 
making  no  claim  for  the  injury  to 
his  head  or  eyes.  The  action  was, 
in  due  course  of  procedure,  removed 
by  defendant  to  the  United  States 
circuit    court   for   the    district   of 
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North  Dakota.  At  the  time  of  the 
commencemdht  of  the  action  plain- 
tiff was  still  at  Williston,'  and  there- 
after the  physician  who  had  treated 
him  for  his  injuries,  and  a  claim 
agent  of  defendant,  renewed  their 
efforts  to  effect  a  settlement  with 
him.  The  negotiations  were  carried 
on  through  an  interpreter  produced 
by  the  claim  agent  or  physician.  At 
this  time  plaintiff  again  complained 
of  his  eyes,  and  the  physician  again 
assured  him  that  his  eye  trouble 
was  only  temporary,  and  that  his  re- 
covery therefrom  would  be  com< 
plete.  Plaintiff  accepted  an  offer 
then  made  of  $1,250,  in  full  for  the 
injury  to  the  limb ;  and,  relying  up- 
on the  statemtot  of  the  physician 
that  his  eyes  were  only  temporarily 
affected,  made  no  claim  in  that  re- 
spect. However,  he  signed  a  pre- 
pared release  expressly  discharging 
defendant  of  all  claims  on  account 
of  the  injuries  received,  which  nec- 
essarily included  the  injury,  if 
any,  to  plaintiff's  eyes.  The  money 
was  paid  over,  part  of  which  went 
to  plaintiff's  attorneys,  and  the  lat- 
ter entered  into  a  stipulation  for  a 
dismissal  of  the  action  with  preju- 
dice, which  as  heretofore  stated  in- 
volved only  the  injury  to  plaintiff's 
limb.  Judgment  was  formally  en- 
tered in  the  Federal  court,  where 
the  action  was  then  pending,  dismis- 
sing the  action  with  prejudice,  but 
without  costs  to  either  party.  The 
accident  occurred  in  March,  1913, 
and  the  settlement  was  effected  and 
the  judgment  of  dismissal  entered 
in  September  of  the  same  year. 

Thereafter  plaintiff  removed  to 
this  state,  where  he  has  since  con- 
tinued to  reside.  The  trouble  with 
his  eyes  continued,  gradually  in- 
creasing, and  he  finally  became  to- 
tally blind,  a  direct  and  proximate 
result  of  the  injury  to  his  head. 
The  present  action  was  commenced 
in  the  courts  of  this  state  in  Jan- 
uary, 1916. 

In  dismissing  the  action  the  trial 
court  necessarily  held  either:  (1) 
That  the  claim  of  fraud  and  fraudu- 
lent representations  interposed  by 
plaintiff  to  impeach  the  release  was 


affirmatively  disproved  by  tlK  facts 
presented  in  counsel's  opening  state- 
ment to  the  jury;  or  (2)  whether 
such  facts  appeared  or  not,  that  the 
judgment  of  the  Federal  court  in 
the  former  action  is  a  conclusive  bar 
to  the  present  action.  In  other 
words,  that  on  the  facts  stated  plain- 
tiff had  but  one  cause  of  action,  each 
item  of  which  he  was  bound  to  bring 
forward  in  the  former  action,  and, 
though  the  claim  of  injury  to  the 
eyes  was  not  in  fact  included,  it 
could  have  been  included,  and  the 
bar  of  the  judgment  is  effective,  not- 
withstanding the  fact  that  the  par- 
ticular claim  may  have  been  omitted 
because  of  the  wrongful  conduct  and 
fraud  of  defendant. 

If  the  court  was  right  as  to  either, 
the  order  appealed  from  must  be  af- 
firmed. We  dispose  of  the  two  ques- 
tions in  the  order  stated. 

1.  We,  have  no  particular  diffi- 
culty in  holding  that  the  statements 
of  counsel  were  sufiicient,  if  sup- 
ported by  competent  evidence,  to  re- 
quire the  submis- 
sion to  the  jury  of  fJi*!?S:7. 
the  question  wheth- 
er the  release  was  obtained  by  mis- 
representations of  the  defendant's 
agent,  the  physician  who  stated  that 
plaintiff's  eye  trouble  was  a  tempo- 
rary and  not  a  serious  matter,  and 
whether  plaintiff  relied  and  had  the 
right  to  rely  thereon  in  making  set- 
tlement, without  including  a  claim 
for  the  injury  to  the  eyes.  If  the 
representation  was  made  to  induce 
and  bring  about  the  settlement,  and 
was  not  true,  there  was  fraud  in  law 
sufficient  to  overcome  the  release, 
though  the  physician  may  not  have 
intended  thereby  to  deceive  or  mis- 
lead plaintiff.  Jacobson  v.  Chicago, 
M.  &  St.  P.  R.  Co.  132  Minn.  181, 
L.R.A.1916D,  144,  156  N.  W.  251, 
Ann.  Cas.  1918A,  355.  We  find  in 
the  statement  of  counsel  no  conced- 
ed state  of  facts  which  would  pre- 
clude the  right  of  plaintiff  to  re- 
cover, and  the  case  was  not, 
therefore,  one  for  dismissal  without 
evidence.  Barrett  v.  Minneapolis, 
St.  P.  &  S.  Ste.  M.  R.  Co.  106  Minn. 
51,  18  L.R.A.(N.S.)  416,  130  Am. 
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St.  Rep.  585,  117  N.  W.  1047;  St. 
Paul  Motor  Vehicle  Co.  v.  Johnston, 
127  Minn.  443,  149  N.  W.  667. 
Whether  plaintiff  retained  the  bene'^ 
fits  of  the  settlement  after  discovery 
of  the  fraud  (Archie  Valley  v. 
Crookston  Lumber  Co.  128  Minn. 
387,  151  N.  W.  137)  is  a  question 
to  be  disposed  of  by  the  evidence. 
No  concession  that  he  had  so  acted 
was  made. 

2.  The  ihore  important  question 
in  the  case  is  whether  the  judgment 
in  the  former  action  is  res  judicata, 
and  a  bar  to  the  present  suit.  The 
decision  of  the  question  involves  the 
elementary  rule  that  a  single  cause 
of  action  cannot  be  split  or  divided 
and  independent  actions  brought 
upon  each  separated  part.  The  rule 
is  well  established  by  the  courts,  and 
is  strictly  followed  and  applied.  2 
Dunnell's  Dig.  (Minn.)  §  5167; 
Almquist  v.  Wilcox,  115  Minn.  37, 
131  N.  W.  796;  McKnight  v.  Minne- 
apolis Street  R.  Co.  127  Minn.  207, 
L.R.A.1916D,  1164,  149  N.  W.  131; 
King  V.  Chicago,  M.  &  St.  P.  R.  Co. 
80  Minn.  88,  50  L.R.A.  161,  81  Am. 
St.  Rep.  238,  82  N.  W.  1113.  In  ac- 
tions in  tort  for  personal  injuries, 
like  this  case  at  bar,  each  item  of  in- 
jury must  be  included  in  one  suit, 
and,  if  voluntarily  omitted,  no  fur- 
ther action  can  be  maintained  there- 
on. In  short,  the  judgment  in  such 
an  action  precludes  the  parties  as 
to  all  issues  and  questions,  all  iterta 
of  injury  or  damage,  which  were  or 
could  have  been  litigated  therein. 
But  the  rule  is  one  adopted  by  the 
court  for  the  orderly  administration 
of  the  law  and  to  prevent  a  multi- 
plicity of  suits,  and,  like  other  rules 
of  either  substantive  law  or  pro- 
cedure, has  its  exceptions.  It  has 
been  repeatedly  held  that  the  rule 
is  designed  primarily  for  the  benefit 
Action-  °^  *^®  defendant,  to 

•piittialp.  protect    him    from 

waiver.  vcxatious  Htigatiou, 

and  that  he  may  waive  the  same. 
23  Cyc.  1175,  note  88;  1  C.  J.  1108; 
Welch  V.  Farmers'  Loan  &  T.  Co.  91 
C.  C.  A.  399,  165  Fed.  561 ;  Claflin 
V.  Mather  Electric  Co.  39  C.  C.  A. 
241, 58  Fed.  699.    It  has  been  held 
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by  respectable  authority  that,  where 
plaintiff  is  ignorant  of  all  tiie  items 
of  his  cause  of  action  when  the  suit 
is  brought,  the  judgment  rendered 
therein  is  not  a  bar  to  a  subsequent 
action  to  recover  upon  the  omitted 
items.  Kane  v.  Morehouse,  46  Conn. 
300;  Edmonston  v.  Jones,  96  Mo. 
App.  88,  69  S.  W.  741 ;  Morgan  v. 
St.  Louis  &  S.  F.  R.  Co.  Ill  Mo. 
App.  721,  86  S.  W.  590.  Or  ^here 
sudi  item  is  omitted  through  mis- 
take (Stevens  v.  Damon,  29  Vt.  521 ; 
Post  V.  Smilie,  48  Vt.  185),  or  at 
the  instance  or  suggestion  of  de- 
fendant. Mills  V.  Garrison,  3  Abb. 
App.  Dec.  297 ;  Carrington  v.  Crock- 
er, 37  N.  Y.  336.  And  particularly 
in  cases  where  the  omission  was 
brought  about  and  caused  by  the 
fraud  of  defendant.  Johnson  v. 
Provincial  Ins.  Co.  12  Mich.  216,  86 
Am.  Dec.  49.  In  1  Van  Fleet,  For- 
mer Adjudication,  p.  206,  the  excep- 
tion to  the  general  rule  is  stated  in 
this  language :  "If  a  person,  by  ex- 
cusable accident,  mistake,  or, neg- 
lect, or  by  the  fraud  of  his  adversary 
unmixed  with  his  own  fault,  splits 
a  single  cause  of  action  into  two 
parts,  an  adjudication  in  respect  to 
one  will  not  bar  a  suit  upon  the 
other."  And  the  statement  is  sup- 
ported by  the  authorities  generally. 
Gedney  v.  Gedney,  160  N.  Y.  471,  55 
N.  E.  1 ;  Cheatham  Electric  Switch- 
ing Device  Co.  v.  Transit  Develop- 
ment Co.  (D.  C.)  203  Fed.  285;  Wil- 
son V.  Colorado  Min.  Co.  142  C.  C. 
A.  245,  227  Fed.  721 ;  Jones  v.  Sea- 
man, 117  N.  C.  259,  23  S.  E.  248; 
Cunningham  v.  Union  Casualty  & 
Surety  Co.  82  Mo.  App.  607; 
O'Dougherty  v.  Remington  Paper 
Co.  81  N.  Y.  496;  Stern  v.  Riches, 
111  Wis.  591,  87  Am.  St.  Rep.  892, 
87  N.  W.  555 ;  1  R.  0.  L.  p.  342.  We 
need  not  stop  to  consider  whether  a 
mere  mistake  on  the  part  of  plain- 
tiff, or  his  ignorance  of  the  full 
scope  of  his  claim  or  cause  of  action, 
would  justify  in  all  cases  an  applica- 
tion of  the  excep-  a_„ent- 
tion,  for  no  claim  of  omiuion  of 
that  kind  is  here  fJSJSlS;!' 
made.  An  applica- 
tion of  the  exception  is  here  invoked 


Digitized  by 


Google 


584 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.LR. 


on  the  claim  of  fraud  or  mutual  mis- 
take. If  the  omission  is  caused  by 
the  fraud  of  defendant,  or  by  a 
clearly  established  mutual  mistake, 
it  seems  clear  that  the  former  judg- 
ment should  not  be  held  a  bar  to  the 
omitted  part  of  the  claim.  If  the 
rule  of  res  judicata  is  one  primarily 
for  the  benefit  and  protection  of  the 
defendant,  and  he  may  waive  the 
same,  he  may,  a  fortiori,  estop  him- 
self from  insisting  upon  the  rule 
when  he  has  misled  the  plaintiff  by 
actual  fraud,  or  by  misrepresenta- 
tions amounting  to  fraud  as  a  mat- 
ter of  law.  We  80  hold.  And  in  the 
case  at  bar,  if  it  shall  appear  from 
the  evidence  that  plaintiff  refrained 
from  presenting  in  the  former  ac- 
tion the  injury  to  his  eyes  by  reason 
of  the  representation  of  the  com- 
pany's physician;  that  he  suffered 
no  injury  in  that  respect;  that  the 
trouble  experienced  by  him  with  his 
eyes  was  a  temporary  matter  only, 
and  the  representation  was  made 
under  such  circumstances  that 
plaintiff  rightly  might  rely  thereon, 
and  he  was  not  chargeable  with  any 
negligence  in  efforts  to  ascertain 
the  true  condition  of  this  particular 
injury;  then  he  may  recover,  not- 
withstanding the  former  judgment. 


The  showing  made  in  this  respect 
must  be  clear  and  satisfactory,  and 
be  of  a  character  equivalent  to  that 
Necessary  to  impeach  a  settlement 
and  release  upon  the  same  ground. 
If  plaintiff  had  the  means  at  hand 
to  ascertain  and  learn  the  true  con- 
dition of  the  injury  to  his  eyes,  and 
he  negligently  failed  to  avail  him- 
self thereof,  he  must  fail  in  the  ac- 
tion, for  the  neglect  to  present  the 
claim  in  the  former  action  must  ap- 
pear to  have  been  due  solely  to  the 
fraud  of  defendant.  Macon  &  A. 
R.  Co.  V.  Garrard,  54  Ga.  327.  What 
has  been  said  would  apply  also  to  a 
clearly  established  mutual  mistake. 

In  this  view  of  the  law  no  appli- 
cation for  a  vacation  of  the  former 
judgment  is  necessary.  The  judg- 
ment may  stand  as  conclusive  of 
the  injury  there  s.„_„„ 
complamed  of  and  «•»  omitted 
adjudicated  upon,  *•""'• 
namely,  the  injury  to  the  leg,  until 
vacated  and  set  aside  in  some  direct 
proceeding.  But  the  injury  here 
complained  of  was  not  in  fact  in- 
volved in  that  action,  and,  within 
the  exception  of  the  rule  against 
splitting  a  cause  of  action,  may  be 
litigated  without  a  vacation  of  that 
judgment. 

Order  reversed. 


ANNOTATION. 

Application  of  doctrine  of  res  judicata  to  item  of  single  cause  of  action  omitted 
from  issues  through  ign<Mrance,  mistake,  or  fraud. 


I.  Omission  due  to  ignorance,  534. 
II.  Omission  due  to  mistake,  637. 
III.  Omission  due  to  fraud,  641. 

/.  Omission  due  to  ignorance. 

While  it  is  a  well-settled  and  familiar 
rule  that  a  single  claim,  arising  either 
on  contract  or  in  tort,  cannot  be  di- 
vided and  made  the  subject  of  several 
suits ;  and,  if  several  suits  be  brought 
for  different  parts  of  a  claim,  a  judg- 
ment on  the  merits  in  either  will  be 
available  as  a  bar  to  the  other  suits 
(see  15  R.  C.  L.  title.  Judgments,  p. 
966),  there  are  certain  well-recog- 
nized exceptions  to  the  rule.  Thus, 
where  it  appears  that  the  plaintiff  had 


no  knowledge  or  means  of  knowledge 
of  the  omitted  items,  his  ignorance 
will  excuse  him,  and  the  judgment  in 
the  first  action  will  not  bar  a  subse- 
quent action  to  recover  on  the  omitted 
items.  Phillips  v.  Bossard  (1888)  35 
Fed.  99;  Cheatham  Electric  Switching 
Device  Co.  v.  Transit  Development  Co. 
(1913)  203  Fed.  285,  affirmed  in  (1913) 
126  C.  G.  A.  297,  209  Fed.  229;  Kane 
V.  Morehouse  (1878)  46  C<mn.  300; 
Moran  v.  Plankinton  (1876)  64  Mo. 
337;  Morgan  v.  St.  Louis  &  S.  F.  R. 
Co.  (1905)  111  Mo.  App.  721,  86  S.  W. 
590;  Gedney  v.  Gedney  (1899)  160  N. 
Y.  471,  65  N.  E.  1;  Risley  v.  Squire 
(1869)  53  Barb.  (N.  Y.)  280;  Jones  v. 
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Beunan  (1896)  119  N.  C.  300,  26  S. 
£.  970,  former  appeal  in  (1896)  117 
N.  C.  259,  23  S.  E.  248;  Bagot  v.  Wil- 
liams (1824)  S  Barn.  &  C.  286,  107 
Engr.  Beprint,  721,  5  Dowl.  A  B.  87, 
27  Revised  Rep.  340.  And  see  the 
following  cases  wherein,  though  the 
point  was  not  directly  in  issue,  un- 
avoidable ignorance  of  the  full  extent 
of  the  wrongs  received  or  injuries 
done  was  recognized  as  an  exception 
to  the  rale  against  splitting  a  cause 
of  action :  Wheeler  Sav.  Bank  v.  Tracey 
(1897)  141  Mo.  262,  64  Am.  St  Rep. 
505,  42  S.  W.  946;  Cunningham  v. 
Union  Casualty  &  Surety  Co.  (1900) 
82  Ma  App.  607;  Edmonston  v.  Jones 
(1902)  96  Mo.  App.  83,  69  S.  W.  741; 
Brunsden  v.  Humphrey  (1884)  L.  R. 
14  Q.  B.  Div.  (Eng.)  145,  58  L.  J.  Q. 
B.  N.  S.  476,  61  L.  T.  N.  S.  629,  32 
Week.  Rep.  944,  49  J.  P.  4. 

In  Moran  v.  Plankinton  (1876)  64 
Mo.  337,  it  appeared  that,  at  the  time 
of  a  judgment  for  the  conversion  of  a 
portion  of  property  stolen  and  sold  to 
a  third  party,  the  owner  did  not  know 
that  the  same  person  was  in  posses- 
sion of  the  balance  of  his  property, 
and  had  no  njeans  then  of  ascertain- 
ing that  fact.  The  court,  holding  that 
the  judgment  in  the  first  action  did 
not  bar  a  second  action  for  the  re- 
mainder of  his  property,  as  to  the 
whereabouts  of  which  he  .  had  no 
imowledge  at  the  time  of  obtaining 
the  first  judgment,  stated  the  rule  as 
follows:  "There  is  no  doubt  respect- 
ing the  general  correctness  of  the 
proposition  expressed  in  the  maxim: 
'Nemo  debet  bis  vexari  pro  una  et 
eadem  causa.'  This  rule,  however,  is 
not  of  universal  application.  The 
origin  and  object  of  the  rule  were  the 
prevention  of  the  vexations  incident 
to  a  multiplicity  of  suits,  which  the 
law  equally  as  much  as  equity  abhors. 
The  principle  above  asserted  finds 
more  familiar  expression  in  the  state- 
ment that  a  party  shall  not  split  his 
cause  of  action.  Now,  it  is  quite  obvi- 
ous that  such  prohibition  presupposes 
Imowledge  of  the  constituent  elements 
of  the  cause  of  action  sought  to  be 
unwarrantably  divided.  If  this  be 
true,  and  it  be  true  also  that  the  law 
does  not  require  what. is  impossible. 


then  it  must  needs  follow  that  a  party 
should  not  be  precluded  in  conse- 
quence of  a  former  action,  if  such  ac- 
tion were  brought  in  unavoidable 
ignorance  of  ^e  full  extent  of  the 
wrongs  received  or  injuries  done. 
Any  other  conclusion  would  be 
reached  only  through  sanctioning  the 
rankest  injustice." 

Similarly,  where  a  judgment  was 
obtained  against  a  warehouseman  for 
the  recovery  of  the  number  of  bags 
of  chicory,  as  set  out  in  the  warehouse 
receipt,  and  afterwards  it  was  discov- 
ered that  the  receipt  should  have  been 
for  five  more  bags  than  was  stated,  it 
was  held  that  a  second  action  for  the 
five  bags  was  not  barred  by  the  judg- 
ment in  the  first  action.  Risley  v. 
Squire  (1869)  63  Barb.  (N.  Y.)  280. 

In  Phillips  V.  Bossard  (1888)  35 
Fed.  99,  it  appeared  that  an  action 
was  brought  to  subject  certain  p^p- 
erty  of  a  defaulting  bank  cashier  to 
the  pasrme'nt  of  the  loss,  and  judgment 
was  obtained.  Subsequently,  an  ac- 
tion was  commenced  on  his  official 
bond  to  recover  for  additional  defalca- 
tions which  were  not  known  at  the 
time  of  the  first  action.  It  was  con- 
tended that  the  judgment  in  the  first 
action  barred  any  further  action.  The 
court  held  that,  as  the  bank  was  igno- 
rant of  the  items  of  loss  sued  for  in 
the  second  action,  at  the  time  when 
the  first  action  was  brought,  the  judg- 
ment did  not  operate  as  a  bar. 

Where  a  judgment  was  obtained  in 
action  at  law  for  certain  specific  in- 
stances of  infringement  of  a  patent, 
it  was  held  that  the  judgment  did  not 
bar  a  subsequent  suit  in  equity  to  re- 
cover for  other  instances  of  infringe- 
ment by  the  same  person,  which  were 
unknown  to  the  plaintifF  at  the  time 
the  first  action  was  brought.  Cheat- 
ham Electric  Switching  Device  Co.  v. 
Transit  Development  Co.  (1913)  203 
Fed.  285. 

In  Kane  v.  Morehouse  (1878)  46 
Conn.  300,  it  appeared  that  a  judg- 
ment was  obtained  for  an  account 
stated,  and  subsequently  the  plaintiff 
brought  an  action  for  the  amount  of 
an  order  that  had  been  credited  to  the 
defendant  at  the  time  the  account  was 
taken,    but    which    was    afterwards 


Digitized  by 


Google 


686 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[2  A.LR, 


found  not  to  have  been  paid.  It  was 
insisted  that  the  judgment  in  the  first 
action  barred  the  second.  Answering 
this  contention,  the  court  said:  "It  is 
difficult  to  see  upon  what  principle  the 
plaintiff  was  bound  to  make  any  such 
claim  before  the  justice,  when  he  was 
ignorant  of  its  existence." 

Where,  in  an  action  brought  by  an 
administrator  d.  b.  n.  on  the  account 
of  a  deceased  administrator,  a  judg- 
ment was  obtained  for  the  amount  of 
indebtedness  as  shown  by  such  ac- 
count, it  was  held  that  such  a  judg- 
ment was  not  a  bar  to  a  subsequent 
action  for  an  additional  indebtedness 
which  did  not  appear  in  the  account, 
and  of  which  the  administrator  d.  b.  n. 
had  no  knowledge.  Jones  v.  Beaman 
(1896)  110  N.  C.  300,  25  S.  E.  970,  for- 
mer appeal  in  (1895)  117  N.  C.  259, 
23  S,  E.  248. 

la  Morgan  v.  St.  Louis  &  S.  F.  R.  Co. 
(1905)  111  Mo.  App.  721,  86  S.  W.  590, 
wherein  it  appeared  that,  after  ob- 
taining a  judgment  against  a  railroad 
company  for  the  loss  of  a  rail  fence 
by  fire,  the  plaintiff  commenced  a  sec- 
ond action  for  damages  to  his  young 
timber  caused  by  the  same  fire,  the 
court,  holding  that  his  right  to  recover 
depended  on  his  knowledge  or  lack  of 
knowledge  of  this  item  of  damage, 
stated  the  rule  as  follows:  "All  the 
damages  caused  by  the  fire  accrued 
before  the  first  suit  was  brought,  and 
plaintiff  knew  that  the  .fire  had  burned 
over  his  200  acres  of  woodland,  and 
that  the  mulch  thereon  (an  item  of 
damages  included  in  the  second  suit) 
had  been  consumed  by  the  fire.  But 
plaintiff's  evidence  tends  to  show  that 
the  damage  to  his  trees  had  not  de- 
veloped, or  but  partially  developed. 
Now,  if  the  damages  had  not  de- 
veloped at  all,  and  there  was  no  indi- 
cation at  the  time  the  suit  was  brought 
that  the  trees  would  die,  then  I  think 
it  may  be  well  said  that  plaintiff  was 
unavoidably  ignorant  of  such  damage. 
.  .  .  It  is  commendable  to  make  an 
exception  to  the  rule  in  cases  where 
the  plaintiff  was  Unavoidably  ignorant 
of  the  damages  alleged  in  his  second 
suit  when  he  brought  the  first  one. 
The  exception  is  founded  on  justice 
and   supported   by   sound   reasoning. 


and  has  beet  established  in  this  juris- 
diction. We  conclude,  therefore,  that 
if,  at  the  time  plaintiff  brought  his 
first  suit,  no  damage  had  developed 
to  his  trees,  and  there  was  no  evidence 
present  that  any  would  develop  in  the 
future,  he  was  unavoidably  ignorant 
of  such  damage,  and  the  first  suit  is 
not  a  bar  to  the  present  one.  On  the 
other  hand,  if  any  damage  to  the  trees 
had  developed,  however  slight,  or  if 
evidence  was  present  that  any  would 
likely  develop  in  the  future,  he  was  not 
ignorant  of  such  damage,  within  the 
meaning  of  the  exception  to  the  rule, 
and  the  suit  is  barred  by  the  first  one. 
Whether  or  not  this  case  comes  wtthin 
the  exception  is  a  question  of  fact  for 
the  triers  of  the  facts,  under  appro- 
priate instructions." 

In  Bagot  V.  Williams  (1824)  3  Bam. 
&  C.  236,  107  Eng.  Reprint,  722,  5 
Dowl.  &  R.  87,  27  Revised  Rep.  340, 
wherein  it  appeared  that  an  action 
was  brought  against  a  steward  for 
various  sums  alleged  to  have  been  re- 
ceived by  him,  it  was  held  that  the 
judgment  obtained  in  that  action 
would  bar  any  action  for  additional 
sums  of  which  the  plaintiff  had  knowl- 
edge at  the  time  of  the  first  suit,  but 
as  to  an  item  of  which  he  had  no 
knowledge  the  judgment  would  not 
operate  as  a  bar. 

In  Gedney  v.  Gedney  (1899)  160  N. 
Y.  475,  56  N.  E.  1,  wherein  it  appeared 
that  a  judgment  was  obtained  by  one 
cotenant  against  the  estate  of  his  co- 
tenant  for  rents  collected  from  a  par- 
ticular piece  of  property,  the  court, 
holding  that  such  a  judgment  was  no 
bar  to  a  subsequent  action  for  rents 
collected  from  a  different  piece  of 
property,  of  which  the  plaintiff  had 
no  knowledge  at  the  time  of  instituting 
the  first  action,  said :  "Even  if  it  were 
possible  to  apply  the  rule  against  the 
splitting  up  of  accounts  or  demands, 
the  facts  show  here,  and  the  referee 
has  so  found,  that  at  the  time  he  filed 
his  claim  against  the  estate  of  Charles 
William  did  not  know  that  Charles  had 
collected  the  rents  now  in  question. 
Of  necessity,  the  splitting  up  of  ac- 
counts or  demands  implies  on  the  part 
of  the  suitor  a  conscious  act  or  knowl- 
edge.   But  here,  with  the  established 
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fact  of  no  knowledge  on  tiie  part  of 
William,  when  he  filed  his  previous 
claim  against  Charles's  estate,  of  his 
also  having  a  further  denumd  grow- 
ing out  of  Charles's  act  in  collecting , 
these  rents,  we  have  a  perfect  answer 
to  the  contention,  and  the  case  is 
brought  within  a  recognized  exception 
to  the  general  rule  of  law  adverted 
to." 

However,  where  a  part  of  a  claim  is 
omitted  through  ignorance  due  to  the 
want  of  care  and  negligence  of  the 
clainant,  the  exception  does  not  ap- 
pl>',  and  a  judgment  for  the  part  sued 
for  will  bar  a  second  action  for  the 
omitted  items.  Macon  &  A.  B.  Co.  v. 
Garrard  (1875)  64  6a.  327.  Iii  that 
case  it  appeared  that,  after  having  a 
settlement  with  his  debtor,  accreditor 
brought  suit  for  the  amount  agreed 
on  and  obtained  judgment.  Subse- 
quently, he  brought  a  second  action, 
chkiming  that  several  items  had  been 
omitted,  but  the  court,  holding  that 
they  were  omitted  through  the  plain- 
tiff's own  negligence,  and  that  the 
first  judgment  operated  as  a  bar,  said: 
"It  is  not  sufficient  to  overturn  this 
rule  of  law,  for  the  plaintiff  to  reply 
to  a  plea  of  former  reco^^ery  that  when 
the  first  suit  was  brought  he  did  not 
know  the  whole  amount  of  his  claim 
—in  this  case,  how  many  crossties  he 
had  in  fact  furnished — ^where  that 
ignorance  was  from  his  own  fault  and 
negligence.  Equity  would  not  relieve 
in  such  a  case;  that  is,  where  the 
party  by  reasonable  diligence  could 
have  had  knowledge  of  tlie  truth. 
Code,  §  3126.  And  the  principle  goes 
still  further.  Even  ignorance  of  a 
fact  known  to  the  opposite  party  will 
not  justify  an  interference,  if  there 
has  been  no  misplaced  confidence  nor 
misrepresentation  nor  other  fraudu- 
lent act.  Ibid.  Here  the  evidence 
shows  that  the  plaintiff  below  was  all 
the  while  in  full  possession  of  all  the 
means  of  ascertaining  the  true  facts, 
and  what  his  entire  claim  was.  He 
had  twice  moved  in  the  matter;  once 
in  making  a  settlement  with  his  debt- 
or. Not  satisfied  with  that,  he  brought 
one  suit.  On  a  second  investigation, 
which  he  was  legally  competent  to  as- 
wrt,  a  judgment  was  had;  that  judg- 


ment was  pleadable  in  bar  against  a 
second  suit  for  a  breach  of  the  same 
contract,  if  that  breach  had  occurred 
when  the  first  suit  was  brought.  There 
is  no  principle  in  equity  that  will  re- 
lieve him  from  the  rule,  under  the  evi- 
dence in  this  case." 

II.  OmisMon  due  to  nUttake. 

In  case  of  items  of  a  claim  which 
were  known  to  the  plaintiff,  but  were 
omitted  from  the  issues  by  mistake,  it 
has  been  held  that,  where  the  mistake 
did  not  arise  from  the  negligence  of 
the  plaintiff  or  his  agent,  the  judg- 
ment in  the  first  action  will  not  bar 
a  subsequent  action  for  the  recovery 
of  the  omitted  items.  Wilson  v.  Colo- 
rado Min.  Co.  (1915)  142  C.  C.  A.  245, 
227  Fed.  721;  State  ex  rpl.  Richard- 
ville  V.  Brutch  (1859)  12  Ind.  881; 
Whiley  v,  Bradway  (1812)  8  N.  J.  L. 
996;  Conklin  v.  Field  (1869)  37  How. 
Pr.  (N.  Y.)  455;  Stevens  v.  Damon 
(1857)  29  Vt.  521;  Post  v.  Smilie 
(1874)  48  Vt  185;  Seddon  v.  Tutop 
(1796)  1  Esp.  401,  6  T.  R.  607,  101 
Eng.  Reprint,  729,  3  Revised  Rep,  274. 

In  Wilson  v.  Colorado  Min.  Co. 
(Fed.)  supra,  it  appeared  that  a  judg- 
ment was  obtained  for  a  certain  num- 
ber of  shares  of  corporate  stock  al- 
leged to  have  been  converted,  and  that 
a  subsequent  suit  between  the  same 
parties  was  brought  for  another  block 
of  stock  not  included  in  the  first  action 
because  of  the  mistaken  belief  of 
the  plaintiff  that  he  had  no  cause 
of  action  as  to  that  stock.  Hold- 
ing that  the  judgment  in  the  first  ac- 
tion was  not  a  bar  to  the  second,  the 
court  said :  "If  the  claims  to  recover 
on  account  of  the  16,000  shares  were 
a  part  of  the  indivisible  cause  of  ac- 
tion first  brought  by  Wilson,  the 
pleadings  in  that  case  that  this  stock 
had  been  sold  and  assigned  to  the 
hospital  and  to  Croxall,  and  the  testi- 
mony of  Wilson  that  he  did  not  know, 
during  the  pendency  of  these  actions, 
that  those  assignments  were  defeasi- 
ble, present  such  convincing  evidence 
that  the  claims  now  in  suit  were 
omitted  from  Wilson's  first  action  by 
mutual  mistake  that  a  court  of  equity 
ought  not  to  hesitate  to  exercise  its  im- 
memorial jurisdiction  to  relieve  from 
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such  a  mistake,  and  to  permit  the  suits 
upon  these  claims  to  be  maintained." 

In  Post  V.  Smilie  (1874)  48  Vt.  186, 
wherein  it  appeared  that  an  ac- 
tion was  brought  to  recover  on  an 
item  of  an  account  omitted  in  a  for- 
mer action  by  mistake,  the  court, 
holding  that,  the  item  having  '  been 
omitted  by  mistake,  the  judgment  in 
the  first  action  was  no  bar  to  the  sec- 
ond, set  out  the  facts  and  its  ruling 
as  follows :  "This  defendant  had  sued 
the  plaintiff  on  book,  and  recovered 
final  judgment.  On  that  trial,  this 
plaintiff  presented  an  account  in  off- 
set against  the  defendant,  who  was 
plaintiff  in  that  suit,  and  among  such 
items  was  a  charge  against  this  de- 
fendant, 'Feb'y  6th,  1872,  Bissonette 
order,  $100.'  There  were  three  of 
such  orders,  of  different  dates,  but 
each  of  the  same  amount.  They  were 
all  charged  on  the  plaintifTs  book,  and 
credited  on  the  defendant's  book.  Aft- 
er the  commencement  of  that  suit, 
and  before  the  audit,  this  defendant 
charged  on  the  debit  side  of  his  book 
to  the  plaintiff,  'to  error  in  Bissonette 
order,  Feb'y  5,  1872,  ?100.'  On  the 
trial  before  the  auditor  in  that  case, 
the  plaintiff  and  his  counsel  compared 
the  defendant's  credits  with  the  plain- 
tiff's charges  as  to  these  three  orders, 
and  found  them  to  agree.  But  in  this 
defendant's  specifications  but  two  or- 
ders were  credited,  and  the  charge  for 
error  in  this  order  was  omitted.  The 
auditor,  being  informed  by  the  par- 
ties that  the  books  of  the  parties 
agreed  as  to  these  orders,  computed 
the  balance  due  this  defendant  upon 
his  (defendant's)  specification,  where- 
by this  plaintiff  lost  all  benefit  of  his 
order.  As  the  order  has  found  there 
was  no  fraudulent  design  on  the  part 
of  this  defendant,  we  think  the  case 
shows  that  this  item  of  $100  was 
omitted,  and  not  presented  to  the 
auditor  for  adjudication  by  casualty 
and  mistake,  and  not,  therefore,  barred 
by  that  adjudication." 

In  State,  ex  rel.  Richard ville  v. 
Brutch  (1859)  12  Ind.  381,  it  appeared 
that  a  judgment  was  obtained  on  an 
administrator's  bond  for  an  amount 
shown  by  his  report  and  vouchers  to 
be  due  the  estate,  but  that  subsequent- 


ly an  item  allowed  on  the  credit  side 
of  the  account  was  disallowed  and  re- 
jected, and  a  second  action  was  com- 
menced on  the  same  bond  to  recover 
this  item.  It  was  held  that,  the  item 
having  been  omitted  in  the  first  ac- 
tion through  excusable  mistake,  the 
judgment  in  that  action  was  not  a  bar 
to  a  second  action  brought  to  recover 
the  omitted  item. 

Similarly,  it  has  been  held  that 
where  a  party  brought  an  actipn  for 
the  balance  supposed  to  be  due  on  i 
note,  and  obtained  judgment  therefor, 
and  it  afterwards  appeared  that  a 
credit  indorsed  on  the  note  was  made 
under  a  mistake  of  fact,  the  judgment 
would  not  bar  a  subsequent  action  to 
recover  the  amount  of  the  credit 
Conklin  v.  Field  (1869)  37  How.  Pr. 
(N.  Y.)  455.  In  this  case  the  mistake 
arose  through  the  erroneous  belief  of 
the  plaintiff  that  he  was  authorized 
to  credit  the  payment  by  a  third  per- 
son, who,  however,  after  the  first  suit 
recovered  the  amount  so  indorsed 
against  the  plaintiff. 

In  Whiley  v.  Brad  way  (1812)  3  N. 
J.  L.  996,  wherein  it  appeared  that, 
after  a  settlement  of  accounts,  the 
debtor  coAfessed  judgment  for  the  bal- 
ance due,  but  subsequently  brought 
an  action  against  the  other  party  to 
recover  the  amount  of  an  order  al- 
leged to  have  been  omitted  from  the 
settlement  through  mistake,  and 
which  should  have  been  credited  to 
the  debtor,  it  was  held  that  the  con- 
fessed judgment  was  not  a  bar  to  an 
action  on  the  omitted  item. 

In  Stevens  v.  Damon  (1857)  29  Vt. 
521,  an  action  on  a  book  account,  it 
appeared  that  in  a  former  action  be- 
tween the  same  parties  a  judgment 
was  had  on  an  account  between  them, 
but  the  items  of  the  account  later  sued 
on  were  omitted  through  the  mistaken 
•  belief  on  the  part  of  the  plaintiff  that 
they  had  been  settled.  The  court, 
holding  that  the  subsequent  action 
was  not  barred  by  the  judgment  in  the 
first,  said:  "Ordinarily  such  a  judg- 
ment will  bar  a  subsequent  suit  on  the 
account  so  omitted,  as  the  plaintiff 
cannot  divide  his  account  and  make  it 
the  subject  of  several  actions.  It  is 
prima  facie  evidence  that  all  the  previ- 
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ous  account  was  adjudicated  and  set- 
tled. But  it  has  been  held  tha1>  the 
judgment  has  no  such  effect  if  the  ac- 
count omitted  was  not  then  due  or 
payable,  or  if  its  omission  was  ocea- 
sioned  by  mistake,  or  other  sufficient 
reason.  .  .  .  Those  charges,  there- 
fore, which  were  adjudicated  by  the 
justice  in  that  action,  whether  on  the 
part  of  the  plaintiff  or  defendant,  and 
which  went  in  to  make  the  balance 
which  was  allowed,  cannot  be  regard- 
ed as  subsisting  accounts,  or  open  for 
adjudication  in  this  action.  Neither 
can  we  regard  that  judgment  as  affect- 
ing the  plaintiff's  right  to  recover  in 
this  action.  The  present  account  was 
kept  in  the  plaintiff's  book  on  another 
page,  and  in  no  way  connected  with 
the  account  adjudicated  by  the  jus- 
tice. The  plaintiff  supposed  this  ac- 
count had  been  settled  by  the  applica- 
tion of  the  defendant's  account,  but 
which  has  since  been  allowed  to  him 
in  that  action,  and  which  the  plain- 
tiff has  been  compelled  to  satisfy. 
There  was  no  fraud  or  advantage  de- 
signed or  obtained  in  withholding  that 
account,  and,  as  the  plaintiff  has  been 
deprived  of  that  satisfaction  of  this 
account  which  he  supposed  existed,  it 
is  reasonable  that  he  should  recover 
its  amount  in  this  action." 

In  Byrket  v.  State  (1851)  3  Ind.  248, 
wherein  it  appeared  that  certain  sums 
were  omitted  by  mistake  where  a  judg- 
ment was  had  against  a  justice  of  the 
peace  for  money  collected  and  not  paid 
over,  it  was  held  that  the  judgment 
was  not  a  bar  to  a  subsequent  action 
to  recover  the  omitted  sums. 

In  Seddon  v.  Tutop  (1796)  1.  Esp. 
401,  6  T.  R.  607,  101  Eng.  Reprint,  729, 
3  Revised  Rep.  274,  wherein  it  ap- 
peared that  a  judgment  was  obtained 
on  a  bill  of  exchange  given  for  a  part 
of  an  indebtedness  for  goods  sold,  in 
an  action  declaring  on  the  bill  and 
also,  generally,  for  goods  sold  and  de- 
livered, but  that  the  judgment  did  not 
cover  the  balance  of  the  account  for 
the  goods  sold,  as  the  counsel  for  the 
plaintiff,  through  mistake,  had  only 
sone  into  evidence  on  the  bill  of  ex- 
change, it  was  held  that  the  judgment 
did  not  bar  a  second  action  for  the 
balance  of  the  account. 


In  the  reported  ease  (Vineseck.  v. 
Gb£at  Northern  R.  Co.  ante,  680), 
it  is  h^d  that  if  a  failure  to  include 
an  injury  to  the  eyes  in  an.  action  for 
personal  injuries  is  due  to  the  mutual 
mistake  of  the  plaintiff  and  the  de- 
fendant's physician,  the  judgment  will 
not  bar  a  subsequent  action  for  such 
injury.  But  where  the  items  were 
omitted  through  a  mistake  which  was 
the  result  of  negligence  on  the  part 
of  the  plaintiff,  a  judgment  on  a  single 
cause  of  action  will  bar  a  subsequent 
action  for  the  omitted  items.  New- 
port &  C.  Bridge  Go.  v.  Douglass 
(1877)  12  Bush  (Ky.)  673;  Russell  v. 
Mcllvoy  (1897)  19  Ky.  L.  Rep.  765,  41 
S.  W.  766;  Callahan  v.  Murrell  (1897) 
20  Ky.  L.  Rep.  28,  46  S.  W.  67;  Russell 
v.  England  (1899)  20  Ky.  L.  Rep.  1879, 
60  S.  W.  260;  Folsom  v.  Clemenee 
(1876)  119  Mass.  473;  Sullivan  v.  Bax- 
ter (1889)  150  Mass.  261, 22  N.  E.  895; 
Ewing  v.  McNairy  (1870)  20  Ohio  St. 
316;  Ahl's  Estate  (1896)  169  Pa.  609, 
32  Atl.  621. 

In  Trask  v.  Hartford  &  N.  H.  R.  Co. 
(1861)  2  Allen  (Mass.)  331,  it  was 
held  that,  after  a  judgment  for  dam- 
ages for  the  loss  of  a  shop  from  fire 
set  by  sparks  from  a  passing  locomo- 
tive, a  second  action  could  not  be 
maintained  for  the  loss  of  a  dwelling, 
destroyed  in  the  same  fire,  the  court 
saying:  "It  would  be  unjust,  as  well 
as  in  violation  of  the  fixed  rule  of 
law,  to  allow  him  to  subject  the  de- 
fendants to  the  hazard  and  expenses 
of  another  suit  to  obtain  an  advantage 
which  he  lost,  either  by  his  own  care- 
lessness and  neglect,  or  by  an  inten- 
tional withholding  of  a  part  of  his 
proof." 

In  Ewing  v.  McNairy  (1870)  20 
Ohio  St.  315,  an  action  to  enforce  a 
lien  against  a  lot  for  its  proportion  of 
a,n  assessment  for  street  improvement, 
it  appeared  that  in  the  petition  in  the 
original  action  the  amount  claimed 
was  ^366.90,  for  which  judgment  was 
duly  rendered.  In  the  subsequent  ac- 
tion it  was  claimed  that  the  amount 
should  have  been  $1,866.90,  but  that 
through  clerical  error  $1,000  had  been 
omitted  from  the  amount  of  the  claim. 
Holding  that  the  omission  of  a  part 
of  the  claim  in  the  former  suit  being 
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the  fault  of  the  plaintifF,  he  was 
barred  by  the  judgment  in  that  action, 
the  court  said:  "As.  we  understand 
the  case  made  by  the  original  petition, 
this  was  an  action  seeking  the  correc- 
tion of  a  mistake,  made  by  the  plain- 
tiffs themselves,  or  their  attorney,  in 
taking  judgment  in  a  former  suit  upon 
the  same  cause  of  action.  If  such  be 
the  true  reading  of  the  petition,  it  is 
quite  evident  that  the  court  below 
erred  in  holding  it  to  be  a  good  peti- 
tion. By  the  first  action  the  subject- 
matter  had  become  res  judicata.  The 
judgment  in  that  action  was  a  bar  to 
any  action,  unless  it  could  be  avoided 
for  some  fraud  or  fault  of  the  defend- 
ant, or,  at  least,  for  some  mutual  mis- 
take of  the  parties.  No  such  fraud  or 
mistake  is  alleged.  The  plaintiffs  sim- 
ply seek  relief  against  their  own  care- 
lessness, or  that  of  their  attorney, 
without  showing  any  fault  or  omis- 
sion by  the  adversary  party.  Such 
relief  the  law  never  administers.  By 
refusing  to  relieve  parties  against  the 
consequences  of  their  own  neglect,  it 
seeks  to  make  them  vigilant  and  care- 
ful. On  any  other  principle  there 
would  be  no  end  to  an  action,  and 
there  would  be  an  end  to  all  viligance 
and  care  in  its  preparation  and  trial." 

In  Folsom  v.  Glemence  (1876)  119 
Mass.  478,  an  action  in  tort  for  the 
conversion  of  certain  furniture  and 
store  fixtures,  it  appeared  that  the 
conversion  was  at  the  same  time  and 
by  the  same  act  as  that  of  the  stock  in 
trade  in  the  same  store,  for  which  a 
judgment  had  been  recovered  in  a 
former  action.  It  was  sought  to  prove 
the  title  and  facts  as  in  the  former 
case,  and  that  the  property  which  was 
the  subject  of  the  instant  action  was 
not  included  in  the  former  one, 
through  the  accidental  omission  of 
the  plaintiff's  attorney,  the  mistake 
not  being  discovered  until  after  the 
judgment.  It  was  held,  however,  that 
as  the  cause  of  action  was  single  a  sec- 
ond action  could  not  be  maintained  to 
recover  the  items  omitted  through  the 
fault  of  the  plaintiff. 

In  Sullivan  v.  Baxter  (1889)  160 
Mass.  261,  22  N.  E.  895,  it  appeared 
tiiat  a  contractor,  in  a  former  action 
for  the  conversion  of  a  derrick,  re- 


covered a  judgment  for  the  value  of 
the  -  derrick  only,  and  by  mistake 
failed  to  claim  in  tiiat  action  certain 
fecial  damages  which  resulted  from 
the  conversion  of  the  derrick,  consist- 
ing of  the  loss  of  profits  from  a  con- 
tract which  he  had.  It  was  held  that, 
as  the  contractor  could  have  alleged 
and  proved  in  the  first  action  any  spe- 
cial damages  which  he  was  entitled  to 
recover,  the  judgment  in  that  action 
barred  any  subsequent  action. 

In  Russell  v.  Mcllvoy  (1897)  19  Ky. 
L.  Rep.  755,  41  S.  W.  765,  it  appeared 
that  a  contract,  involving  among  other 
things  the  right  of  attorneys  to  a  com- 
mission on  one  item,  was  in  dispute. 
The  litigation  had .  extended  over  a 
period  of  twelve  years,  being  before 
the  court  of  appeals  four  times,  during 
which  period  the  attorneys  had  based 
their  claim  solely  on  the  written  con- 
tract. After  an  adverse  decision  by 
the  appellate  court  it  was  sought  to 
amend  the  pleadings,  introducing  en- 
tirely new  grounds  as  a  b«sis  for  the 
claim  for  the  commission,  on  the 
ground  that  the  written  instrument 
did  not  contain  all  of  the  contract,  a 
part  of  it  having  been  left' out  by  mis- 
take. The  court,  refusing  to  allow 
such  an  amendment,  held  that  the 
question  of  the  commission  had  been 
decided  by  the  appellate  court,  and 
was  then  res  judicata,  and  the  claim 
of  mistake  could  not  avail  under  the 
circumstances  of  that  case. 

In  Bennett  v.  Hood  (1861)  1  Allen 
(Maas.)  47,  79  Am.  Dec.  706,  it  was 
held  that,  after  judgment  for  the  con- 
version of  a  daguerreotype  saloon  and 
a  camera,  a  second  action  could  not 
be  maintained  for  damages  to  pictures 
and  chemicals,  taken  at  the  same  time 
as  the  saloon  and  camera,  and  which 
were  in  the  saloon  when  it  was  re- 
turned, it  not  appearing  that  the  pic- 
tures and  chemicals  were  concealed  or 
otherwise  disposed  of,  so  that  they 
could  not  have  been  replevied  in  the 
original  action. 

In  Russell  v.  England  (1899)  20  Ky. 
L.  Rep.  1879,  50  S.  W.  250,  it  was  held 
that,  after  a  judgment  for  the  sale  of 
land  to  satisfy  certain  lien  notes,  a 
second  action  could  not  be  maintained 
on  a  note  omitted  from  the  judgment 
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tfaroagfa  accident  or  clerical  error. 
Here  the  court  said  the  error  could 
have  been  corrected  by  motion  in  the 
original  suit. 

In  Callahan  ▼.  Murrell  (1897)  20 
Ky.  L.  Rep.  28,  45  S.  W.  67,  wherein 
it  appeared  that  a  judgment  was  ob- 
tained on  a  note  for  its  face  value, 
though  after  the  action  had  been  com- 
menced, and  before  judgment,  the 
maker  had  made  a  payment  on  the 
note.  In  a  subsequent  action  to  re- 
cover the  payment  made  it  was  held 
that,  as  the  maker  had  failed  (presum- 
ably through  mistake  or  oversight, 
though  this  was  not  definitely  stated 
in  the  opinion)  to  have  the  credit  en- 
tered in  the  original  action,  he  was 
precluded  from  further  action  by  the 
judgment  rendered. 

In  Newport  &  C.  Bridge  Co.  v.  Doug- 
lass (1897)  12  Bush  (Ky.)  673,  where- 
in it  was  sought  to  recover  taxes 
which  had  been  the  subject  of  a  for- 
mer suit,  but  which  were  claimed  by 
the  state  not  to  have  been  considered 
in  that  action  because  of  a  mistaken 
basis  of  assessment,  the  court,  holdr 
ing  that  the  second  action  was  barred, 
said :  "The  amount  of  taxes  due  from 
those  companies  for  the  years  men- 
tioned was  once  the  subject  of  litiga- 
tion. The  commonwealth  may  have 
adopted  a  mistaken  basis  of  assess- 
ment, but  it  has  once  had  its  day  in 
court;  and  so  long  as  the  judgment 
heretofore  rendered  in  its  favor  re- 
mains in  force  it  cannot  have  a  retrial 
of  the  issues  once  litigated,  nor  the  is- 
sues which,  according  to  the  estab- 
lished rules  of  procedure,  ought  to 
have  been  litigated." 

Iq  Ahl's  Estate  (1895)  169  Pa.  609, 
32  Atl.  621,  it  was  held  that  a  trustee 
could  not  maintain  an  action  to  re- 
cover money  paid  out  for  a  claim 
which  had  existed  and  was  known  to 
all  parties  prior  to  and  at  the  time  of 
&n  action  wherein  an  account  was 
taken  supposedly  of  all  the  items  in- 
volved, but  which  was  omitted,  appar- 
ently through  oversight. 

III.  OmisHon  du«   t9   frauO, 

As  a  general  rule,  where  the  omis- 
sion of  an  item  from  a  single  cause  of 
action  is  caused  by  the  fraud  or  de- 
ception of  the  opposing  party,  the  rule 


as  to  splitting  a  cause  of  action  does 
not  apply,  and  the  judgment  in  the 
first  action  will  not  bar  a  subsequent 
action  for  the  omitted  item.  Johnson 
v.  Provincial  Ins.  Co.  (1868)  12  Mich. 
216,  86  Am.  Dec.  49.  And  see  the  re- 
ported case  (YiNE^CK  v.  Gbeat 
N(«THEiiN  R.  Co.  ante,  680).  See  also 
United  States  v.  Throckmorton  (1879) 
98  U.  S.  61,  26  L.  ed.  9S,  wherein,  al- 
though the  point  was  not  directly  in 
issue,  the  court  recognized  and  stated 
the  rule. 

In  Johnson  y.  Provincial  Ins.  Co. 
(Midi.)  supra,  it  appeared  that  a 
judgment  was  obtained  on  a  bond 
given  by  an  insurance  agent  for  cer- 
tain defalcations  committed  by  the 
agent,  and  that,  after  judgment,  a 
scire  facias  was  issued  to  recover  on 
further  breaches  of  the  same  bond 
which  occurred  before  the  first  action 
was  brought,  but  which  were  alleged 
to  have  been  fraudulently  concealed 
from  the  company,  they  being  in  ignor- 
ance of  such  defalcations  until  after 
the  judgment  was  rendered.  Holding 
that  the  judgment  in  the  original  ac- 
tion did  not  bar  the  subsequent  pro- 
ceedings, the  court  said:  "The  bond 
was  given  to  secure  an  accounting,  as 
well  as  pajrment;  and  this  was  neces- 
sary, for  the  obvious  reason  that  gen- 
erally an  insurance  company  has  no 
means  of  discovering  the  receipt  of 
money  until  the  agent  informs  his 
principal  of  the  fact.  An  agent  can- 
not be  permitted  to  set  up  his  own 
wrong  to  avoid  a  liability;  and  if  he 
kept  the  company  in  ignorance  of  his 
receipts,  he  cannot  on  that  ground  ob- 
ject that  they  have  not  acted  as  if 
they  knew  what  they  did  not  know. 
Our  statute  makes  a  fraudulent  con- 
ciealment  of  a  cause  of  action  a  ground 
for  excepting  it  from  the  Statute  of 
Limitations  (Comp.  Laws,  §  5372)  ;  and 
if  it  avails  for  such  a  purpose,  it  must 
equally  avail  in  a  case  like  the  present. 
The  scire  facias  avers  that  it  is  a  new 
.  breach,  and  gives  the  fraudulent  con- 
cealment as  a  sufficient  reason  for  not 
including  it  in  the  original  pleadings 
and  judgment." 

In  the  reported  case  (ViNESECK  v. 
Great  Northern  R.  Co.  ante,  530), 
it  is  held  that  if  a  failure  to  include 
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injury  to  the  eyes  in  an  action  for  per- 
sonal injuries  is  due  to  the  fraudulent 
misrepresentation  of  the  defendant's 
physician,  a  judgment  does  not  bar  a 
second  action  for  such  injury.  But 
it  has  been  held  that,  even  where  a 
part  of  the  articles  wrongfully  with- 
held from  the  owner  by  another  were 
omitted  from  the  first  action  for  con- 
version through  the  fraud  of  the 
wrongdoer,  a  second  action  for  their 
recovery  was  barred  by  the  judgment 
in  the  first  action.  McCaffrey  v.  Car- 
ter (1878)  126  Mass.  330,  wherein  it 
appeared  that  a  landlord  took  posses- 
sion of  the  goods  of  his  tenant  on  the 
premises,  which  were  used  as  a  ma- 
chine shop,  claiming  under  a  mortgage 
which  covered  most  of  the  personal 
property  therein.  In  an  action  by  the 
tenant  for  conversion,  a  judgment  was 
recovered  for  a  good  part  of  the  prop- 
erty, and  subsequently  a  second  action 
was  instituted  to  recover  some  of  the 
remaining  articles,  it  being  alleged 
that  they  were  omitted  from  the  first 
action  by  reason  of  the  fraudulent  re- 
fusal of  the  landlord  to  permit  the 
plaintiff  to  enter  on  the  premises  and 
make  a  list  of  his  property.  Holding 
that  the  second  action  was  barred,  it 
was  said :  "It  is  not  necessary  to  con- 
sider whether  any  refusal  by  the  de- 
fendant to  allow  access  to  his  building 
by  the  plaintiff  for  the  purpose  of  as- 
certaining whether  any  and  what 
property  belonging  to  him  was  there 
can  in  law  be  fraudulent.  We  assume 
that  the  defendant  did  fraudulently 
conceal  the  fact  that  the  articles 
which  are  the  subject  of  the  present 
suit  were  a  part  of  the  chattels  orig- 


inally taken.  Assuming  this,  what  is 
the  effect?  The  cause  of  action  (and 
the  plaintiff  had  but  one  cause  of  ac- 
tion) was  not  concealed.  The  plain- 
tiff knew  its  existence,  brought  his  ac- 
tion upon  it,  recovered  judgment,  and 
that  judgment  was  satisfied.  The 
fraud  was  in  preventing  the  plaintiff 
from  proving  in  that  case  the  full  ex- 
tent of  his  damage.  With  the  right  of 
the  plaintiff  to  require  full  disclosure 
of  ail  facts  necessary  to  his  case,  upon 
interrogatories  filed,  the  power  to 
compel  hpa  to  produce  all  documents 
and  to  examine  him  as  a  witness,  and 
the  authority  of  the  court  to  allow 
amendments,  it  is  difficult  to  under- 
stand how  the  defendant  could  fraud- 
ulently conceal  from  the  plaintiff  the 
extent  of  the  damages  sustained,  even 
if  it  is  any  part  of  the  defendant's 
duty  to  afford  such  facilities.  We 
should  certainly  be  inclined  to  regard 
the  failure  of  the  plaintiff  to  make  the 
proper  proofs  as  evidence  rather  of 
his  own  laches  than  of  a  fraud  of  the 
defendant,  at  least,  until  he  had  ex- 
hausted the  means  within  his  power  to 
ascertain  the  extent  of  his  damages. 
But  assuming  the  fraud  to  the  extent 
claimed  by  the  plaintiff,  the  former 
judgment  is,  while  it  remains  unre- 
versed, upon  principle  and  authority, 
a  bar  to  this  suit."  The  foregoing 
case,  however,  was  criticized  in  Stern 
V.  Riches  (1901)  111  Wis.  591,  87  Am. 
St.  Rep.  892,  87  N.  W.  666,  the  court 
saying:  "That  is  an  extreme  applica- 
tion of  the  rule,  one  that  could  not  be 
followed  without  hesitation  and  care- 
ful consideration."  M.  B. 


SIOUX  FALLS  LODGE  NO.  262  of  the  Benevolent  and  Protective  Order 

of  Elks,  Appt., 

V. 

CHARLES  F.  MUNDT,  Minnehaha  County  Treasurer,  Respt. 

South  Dakota  Supreme  Court  — March  13,  1910. 
(37  S.  D.  97,  156  N.  W.  799.) 

Tax  —  exemption  —  prospective  use  for  charity. 

Land  purchased  by  a  benevolent  association  upon  which  to  erect  a  lodse 
building  is  not,  so  long  as  it  remains  vacant,  exempt  from  taxation  under 
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(47  S.  D.  97,  ise  y.  ^¥.  t»9.) 

a  constitutioiial  provision  authorizins:  the  exemption  of  property  used 
excIusiveJb'^  for  eharitable  purposes,  if  the  association  has  a  lodge  building 
in  use  which  it  intends  to  seU  before  erecting  another. 
[See  note  on  this  question,  beginning  on  page  546.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Minnehaha 
County  in  favor  of  defendant  in  an  action  brought  to  recover  back  an 
amount  paid  under  protest  for  county  taxes.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Bates  &  Bates  for  appellant.     Atl.  228;  12  Am.  &  Eng.  Enc.  Law, 


Mr.  Charles  Y.  Caldwell,  for  re- 
spondent : 

Plaintiff  is  not  a  charitable  institu- 
tion, within  the  meaning  of  the  Con- 
stitution and  the  statute. 

Green  Bay  Lodge  v.  Green  Bay,  122 
Wis.  452,  106  Am.  St.  Rep.  984,  100  N. 
W.  837;  Boston  Lodge  v.  Boston,  217 
Mass.  176,  104  N.  E.  453;  Royal  High- 
landers V.  State,  77  Neb.  18,  7  L.R.A. 
(N.S.)  380,  108  N.  W.  183;  St.  Louis 
Lodge  V.  Koeln,  262  Mo.  444,  L.R.A. 
1915C,  694,  171  S.  W.  329,  Ann.  Cas. 
1916E.  784;  Lacy  v.  Davis,  112  Iowa, 
106,  83  N.  W.  784;  Atty,  Gen.  v.  De- 
troit, 113  Mich.  388,  71  N.  W.  632. 

The  burden  is  on  plaintiff  to  show 
that  it  comes  clearly  within  the  con- 
stitutional and  statutory  provisions 
relative  to  exemptions,  and,  if  there 
is  doubt  as  to  the  intent  of  the  statute 
and  Constitution,  that  doubt  will  be 
resolved  in  favor  of  defendant. 

Cooley,  Taxn.  3d  ed.  p.  357;  State  ex 
rel.  Spillers  v.  Johnston,  214  Mo.  666, 
21  LRA.(N.S.)  171,  118  S.  W.  1083; 
Com.  v.  Lynchburg  Y.  M.  C.  A.  115 
Va.  745,  50  L.R,A,(N.S.)  1197,  80  S.  E. 
589;  State  ex  rel.  Hayes  v.  Board  of 
Equalization,  16  S.  D.  220,  92  N.  W. 
16;  37  Cyc.  891. 

The  property  in  question  is  not  used 
exclusively  for  charitable  purposes. 

Parsons  Business  College  v.  Kala- 
mazoo, 166  Mich.  305,  33  L.R.A.(N.S.) 
921,  131  N.  W.  568;  Green  Bay  &  M. 
Canal  Co.  v.  Outagamie-  County,  76 
Wig.  587,  45  N.  W.  586;  Nugent  v.  Dil- 
worth,  95  Iowa,  49,  63  N.  W.  448;  All 
Saints  Parish  v.  Brookline,  178  Mass. 
404,  52  L.R.A.  778,  59  N.  E.  1003; 
Montana  Catholic  Missions  v.  Lewis  & 
Cladc  County,  13  Mont.  559,  22  LJt.A. 
S84, 35  Pac.  2;  Mullen  v.  Erie  County, 
85  Pa,  288,  27  Am.  Rep.  650;  Ramsey 
County  V.  Macalester  College,  51  Minn. 
437,  18  L.R.A.  278,  53  N.  W.  704;  St. 
Paul's  Church  v.  Concord,  22  Ann. 
Cag.  356,  note ;  Boston  Soc.  v.  Boston, 
129  Mass.  181;  'Presbyterian  Bd.  of 
Relief  V.  Fisher,  68  N.  J.  L.  143,  52 


323;  State  ex  rel.  Hayes  v.  Board  of 
Equalization,  16  S.  D.  219,  92  N.  W. 
16;  First  Christian  Church  v.  Beatrice, 
39  Neb.  432,  58  N.  W.  166;  Grand 
Lodge  of  Masons  v.  Burlington,  84  Vt. 
202,  78  Atl.  973;  Institute  of  Holy 
Angels  V.  Ft.  Lee,  80  N.  J.  L.  645,  77 
Atl.  1035;  Y.  W.  C.  A,  v.  Spencer,  29 
Ohio  C.  C.  249. 

Polley,  P.  J.,  delivered  the  opinion 
of  the  court: 

Appellant  is  a  local  chapter  or 
lodge  of  the  Benevolent  and  Pro- 
tective Order  of  Elks,  in  Sioux  Falls. 
Respondent  is  the  county  treasurer 
of  Minnehaha  county.  For  dome 
time  past,  appellant  has  owned  a 
building  used  by  it  for  lodge  rooms 
and  other  purposes  connected  with 
the  organization.  In  the  month  of 
October,  1913,  it  purchased  a  cer- 
tain tract  of  ground,  described  in 
the  complaint,  upon  which  it  intends 
to  erect  a  new  building,  to  be  used 
exclusively  for  lodge  purposes. 
During  the  year  1914,  and  before 
the  erection  of  any  building  thereon 
had  been  commenced,  the  said  tract 
of  ground  was  assessed  for  taxa- 
tion and  certain  taxes  levied  against 
the  same.  Appellant  paid  said  taxes 
to  the  county  treasurer,  but  did  so 
under  protest,  and  brought  this  ac- 
tion to  recover  the  ;..mount  so  paid 
back  from  the  county. 

Appellant  bases  its  right  of  re- 
covery upon  the  provisions  of  §  6, 
article  11,  of  the  Constitution.  This 
section  reads  as  follows :  "The  leg- 
islature shall,  by  general  law,  ex- 
empt from  taxation,  property  used 
exclusively  for  agricultural  and 
horticultural  societies,  for  school, 
religious,  cemetery  and  charitable 
purposes,  and  personal  property  to 
any  amount  not  exceeding  in  value 
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two  handred  dollars  for  each  in-  j, 
dividual  liable  to  taxation."  ^ 

Pursuant  to  the  provisions  of  said  ' 
section,   the  legislature  enacted   §  ' 
2056  of  the  Political  Code,  which 
reads,  in  part,  as  follows:     "All 
property  described  in  this  section  to 
the  extent  herein  limited  shall  be 
exempt    from    taxation. 
Third.    All  property  belonging  to 
any  charitable,  benevolent  or  re- 
ligious society,  or  used  exclusively 
for  charitable,  benevolent  or  relig- 
ious purposes." 

The  Constitution  authorizes  the 
exemption  only  of  property  that  is 
used  exclusively  for  the  purposes 
therein  enumerated,  so  that  the  first 
clause  of  the  above  subdivision  need 
be  given  no  consideration.  State 
ex  rel.  Hayes  v.  Board  of  Equaliza- 
tion, 16  S.  D.  219,  92  N.  W.  16.  It 
is  contended  by  respondent  that  th6 
property  in  question  is  not  used  ex- 
clusively for  any  purpose  enumerat- 
ed in  the  Constitution,  and  with  this 
contention  we  fully  agree.  The 
mere  fact  that  the  said  ground  was 
purchased  with  the-  intention  of 
_e  em  ti  B  "^^^f  ^*  excluslvely 
-ifmtv^otive'"^  for  lodge  purposes 
ehar't^.  **  ^ome  time  in  the 

future  is  not  suffi- 
cient. There  is  no  building  of  any 
kind  on  it  at  present,  and  until  a 
building  is  erected  thereon  it  is  not 
claimed  that  it  can  be  used  for  any 
such  purposes.  The  building  al- 
ready owned  by  appellant  answers 
all  its  purposes,  and  there  is  no  plan 
or  intention  on  the  part  of  appellant 
to  begin  the  erection  of  a  building 
on  the  ground  in  question  until  the 
building  already  owned  and  the 
ground  occupied  thereby  can  be 
sold.  In  fact  appellant  is  depend- 
"ing  upon  the  proceeds  of  the  sale 
of  the  property  now  in  use  for  a 
fund  with  which  to  erect  the  new 
building. 

The  rule  of  law  applicable  to  this 
case  seems  to  be  well  settled.    This 


court  hefd,  in  State  ex  rel.  Hayes  v. 
Board  of  Equalization,  supra,  Uiat 
property,  to  be  exempt  under  the 
Constitution,  must  be  used  exclu- 
sively for  some  of  the  enumerated 
purposes.  This  implies  that  the  use 
must  be  a  present,  immediate  use, 
and  certainly  it  means  more  than  a 
plan,  however  definite,  to  put  the 
property  to  such  use  at  an  indefi- 
nite time  in  the  future.  Montana 
Catholic  Missions  v.  Lewis  &  Clarke 
County,  13  Mont.  559,  22  L.R.A. 
684,  35  Pae.  2;  All  Saints  Parish 
V.  Brookline,  178  Mass.  404,  52 
L.R.A.  778,  59  N.  E.  1003;  Institute 
of  Holy  Angels  v.  Ft.  Lee,  80  N.  J. 
L.  545,  77  Atl.  1035;  Ramsey  Coun- 
ty V.  Macalester  College,  51  Minn. 
437,  18  L.R.A.  278,  53  N.  W.  704. 
In  Re  Miriam  Osbom  Memorial 
Home  Asso.  140  N.  Y.  Supp.  786,  it 
is  said :  "It  is  sufficient  if  the  con- 
struction of  buildings  or  improve- 
ments on  the  land  'is  in  good  faith 
contemplated.' " 

But,  in  that  case,  the  land  in  ques- 
tion was  already  in  use  for  pur- 
poses of  the  association,  and  there 
was  on  hand  a  fund  with  which  to 
erect  the  contemplated  building.  In 
this  case  the  fund  with  which  the 
building  is  to  be  erected  cannot  be 
raised  until  the  property  occupied 
by  the  old  building  is  sold.  The  date 
when  this  will  happen  is  necessarily 
uncertain,  and,  in  the  meantime,  the 
members  or  manager  of  appellant 
may  change  their  plans,  and  the 
building  may  never  be  built  at  all. 

This  disposes  of  the  case,  and  it 
is  not  necessary  to  determine  wheth- 
er a  building  used  exclusively  for 
lodge  purposes  is  exempt  from  taxa- 
tion under  the  said  constitutional 
provision,  and  we  express  no  opin- 
ion upon  that  question. 

The  judgment  appealed  from  is 
affirmed. 

Gates,  J.,  being  a  member  of  ap- 
pellant, does  not  participate  in  this 
decision. 
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PhttpecUve  me  for  rdigiow  or  charitable  porpoM  as  rendering  .property 

eseaipt  from 

L  In  generel,   646. 
U.  Land   on    which   bunding   is   being 

erected,  649. 
m  Bole  in  New  York,  650. 

X,  In  genenU. 

Ezenptioii  from  taxation  is  the 
exception  to  tiie  rale  that  all  propertjr 
is  liable  to  ccmtribate  to  the  common 
burden,  and  is  not  favored  in  law.  It 
can  be  allowed  only  when  granted  in 
clear  and  ftnmistakable  terms,  and  can 
never  be  presumed.  Consequently  the 
rule  generally  obtains  that  a  mere 
prospective  use  of  property  for  re- 
ligious or  charitable  purposes  does  not 
exempt  it  from  taxation. 

Enaut  V.  McGuire  (1884)  86  La. 
Ann.  804,  61  Am.  Rep.  14;  Boston  Soc. 
/.  Boston  (1880)  129  Mass.  178;  All 
Saints  Parish  v.  Brookline  (1901)  178 
Mass.  404, 62  L.R.A.  778,  59  N.  E.  1008; 
Montana  Catholic  Missions  v.  Lewis  & 
Clarice  County  (1893)  13  Ment.  659,  22 
LRJL  684,  S6  Pac.  2;  Y.  M.  C.  A.  v. 
Douglas  Coanly  (1000)  60  Neb.  642, 62 
UiA.  123,  88  N.  W.  924;  Children's 
Seashore  House  v.  Atlantic  Ci^ 
(1902)  68  N.  J.  L.  386,  69  L.RJL.  947, 
53  Atl.  899 ;  Presbyterian  Bd.  of  Relief 
▼.  Fisher  (1902)  68  N.  J.  L.  148,  62  Atl. 
228;  Hatlack  v.  Jones  (18S8)  2  Disney 
(Ohio)  2;  Y.  M.  C.  A.  v.  Spencer 
(1907)  29  Ohio  C.  C.  249;  Grace  M.  E. 
Chnrch  v.  PhiUdelpfaia  (1911)  23  Pa. 
Dist  R.  223;  Grreen  Bay  &  M.  Canal 
Co.  V.  Outagamie  County  (1890)  76 
^Hs.  587,  46  N.  W.  6S6.  And  see  the 
reported  case  (BiODX  FILLS  LoDOB  v. 
VuNiiT,  ante,  642). 

Thus,  in  Matlaok  v.  Jones  (1868)  2 
Himey  (Ohio)  2,  it  appeared  that  a 
religious  society  acquired  a  lot  for  the 
potpose  of  eroding  thereon  a  house  of 
pablie  worship.  Owing  to  the  lack,  of 
8o£Scient  funds,  the  eonstruetion  of 
the  church  edifice  was  not  commeueed 
until  afto:  taxes  assessed  against  the 
property  had  become  due.  An  action 
was  brought  t^  the  sediety  to  restrain 
a  sale  of  the  lot  for  taxes  on  the 
SToand  that  the  property  was  exempt 
2  A.L.R.— 86. 


from  taxation  under  «  statute  exempt- 
ing "houses  used  for  public  worship 
.  .  .  and  the  grounds  attached  to 
such  buildings."  It  was  held  that  the 
suit  could  not  be  maintained.  The 
'  court,  in  discussing  the  probable  con- 
sequences of  a  different  view,  said: 
"On  any  other  view  of  the  question, 
the  trustees  of  a  religious  society 
might  purchase  the  most  desirable  city 
property,  hold  it  for  years  without  im- 
provement, and,  if  it  should  mean- 
while increase  in  value,  dispose  of  it, 
reaping  the  benefit  of  the  speculation, 
without  having  paid  a  dollar  to  the 
public  treasury  to  sustain  the  govern- 
ment which  has  protected  the  property 
from  injury,  and  enabled  the  owners 
to  acquire  as  well  as  to  alien  it;  nay, 
further,  if  ever  there  should  be  such  a 
case,  a  religious  body  already  pos- 
sessed of  a  church  edifice  might  be  de- 
sirous to  erect  a  new  and  more  com- 
modious building,  and  in  anticipation 
of  such  an  event  purchase  another  lo- 
cation for  the  prospective  edifice,  and, 
on  the  theory  of  the  plaintiffs,  the 
newly  acquired  property  as  well  as 
that  already  possessed  would  be  ex- 
empted from  taxation.  The  effect  of 
such  an  example  would  be,  as  we  have 
already  intimated,  to  withdraw  prop- 
erty from  taxation  for  an  indefinite 
period,  to  be  limited  only  by  the  will 
or  the  convenience  of  the  owners ;  and 
though  it  is  said  it  may  yield  in  the 
interval  no  profit  to  the  proprietors 
the  difficulty  is  not  obviated.  It  still 
exists;  for  such  an  answer  to  be  of 
any  value  must  as  well  apply  to  in- 
dividuals who  own  vacant  and  unpro- 
ductive city  lots;  they  may  derive  no 
revenue  from  their  estate,  but  titey  sl^b 
never  excused  from  the  paymftnt  a!  the 
taxes  with  which  it  is  assessed;" 

In  Y.  W.  C.  A.  V.  Spencer  (1907)  29 
Oliie  C.  C.  .249,  It  was  held  «hat  « 
vacant  -lot  parcbased  by  a  Young 
Women's  Christian  AnocUrtiwi  nut  of 
mon^rs  provided  and  to  be  usad  hy  it 
for  acquiring  a  site  and  erecting 
thereon  a  building  stiitable   for  its 
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purposes  did  not  come  within  the  pro- 
vision of  a  statute  exemptingr  from 
taxation  buildings  of  institutions  of 
public  charity,  together  with  the  land 
"actually  occupied  by  such  institu- 
tions." 

In  Montana  Catholic  Missions  v. 
Lewis  &  Clarke  County  (1893)  IS 
Mont  669,  22  L.R.A.  684,  36  Pac.  2,  an 
action  was  brought  to  enjoin  the  col- 
lection of  taxes  assessed  against  lands 
owned  by  a  charitable  institution.  The 
complaint  alleged  that  the  lands  were 
held  for  the  purpose  of  erecting  build- 
ings for  charitable  purposes.  The 
statute  exempted  from  taxation  such 
"property  as  may  be  used  exclusively 
for  .  .  .  institutions  of  public  char- 
ity." It  was  held  that  the  intention  to 
use  the  property  for  charitable  pur- 
poses was  not  sufficient  to  constitute 
the  use  contemplated  by  the  statute.- 

In  Children's  Seashore  House  v.  At- 
lantic City, (1902)  68  N.  J.  L.  386,  59 
L.R.A.  947,  63  Atl.  399,  it  appeared 
that  a  charitable  organization,  which 
owned  property  and  had  its  buildings 
thereon,  bought  a  lot  with  the  purpose 
of  selling  its  property  and  removing 
its  institution  to  the  newly  acquired 
lot.  The  property  not  being  sold,  it 
used  the  lot  as  a  summer  camp  to  ac- 
commodate the  overilow  from  the  main 
institution,  the  only  structures  on  the 
lot  being  a  frame  dwelling  used  for 
a  laundry  and  kitchen  and  tents  which 
were  put  up  when  the  camp  was  used. 
Ifi  an  action  brought  by  the  organiza- 
tion to  gnjdn  the  collection  of  taxes 
against  the  lot,  it  was  held  that  the 
plaintiff  was  not  entitled  to  relief  un- 
der a  statute  exempting  from  taxation 
"all  buildings  used  exclusively  for 
charitable  purposes,  with  the  land 
whereon  the  same  are  erected  and 
which  may  be  necessary  for  the  fair 
enjoyment  thereof." 
■  In  Grace  M.  E.  Church  v.  Philadel- 
phia (1911)  23  Pa.  Dist  R.  223,  it  ap- 
peared that  a  lot  adjoining  a  church 
was  used  as  a  means  of  entrance  and 
exit  to  and  from  the  church,  but  was 
not  necessary  for  that>purpose,  there 
being  entrances  to  the  church  from 
two  other  streets.  The  lot  was  held 
by  the  church  corporation  with  the  in- 
tention of  building  a  church  on  it  at 


some  future  time.  It  was  held  that 
the  intention  to  build  a  church  on  the 
lot  was  not  sufficient  to  exempt  it  from 
taxation. 

In  Boston  Soc.  v.  Boston  (1880)  129 
Mass.  178,  it  appeared  that  a  religious 
society  owned  a  vacant  lot  separated 
by  a  private  way  from  the  lot  in  which 
its  buildings  were  located.    It  was  in- 
tended to  erect  at  some  time  a  build- 
ing for  school  purposes  on  the  lot   In 
a  suit  brought  by  the  society  to  recov- 
er back  the  amount  paid  by  it  as  a 
tax  on  the  lot,  it  was  held  that  the'  lot 
was  not  occupied  by  it  within  the 
terms  of  the  statute,  exempting  from 
taxation  real  estate  belonfiring  to  in- 
corporated  benevolent   or  charitable 
institutions,  and  occupied  by  them  for 
the  purposes  for  which  they  were  in- 
corporated.   The  court  said:    "We  do 
not  find,  among  the  agreed  facts,  that 
the  lot  of  land  in  question  is  occupied 
by  the  plaintiff  or .  its  officers  for  the 
purposes    for   which    it    was   incor- 
porated.    The  most  that  can  be  said 
is  that  the  plaintiff  intends  that  it 
shall  be  so  occupied  at  some  time ;  but 
to  all  appearance  the  time  of  such  oc- 
cupation is  left  wholly  indefinite,  and 
there  is  nothing  to  prevent  the  plain- 
tiff from  changing  its  plans  and  alien- 
ating    the     property     whenever     it 
pleases.      Without    insisting    on   tiie 
strictest  and  most  literal  interpreta- 
tion of  the  word  'occupied,'  as  found 
in  the  third  clause,  we  cannot  avoid 
the  belief  that  some  actual  appropria- 
tion of  the  land  to  the  purposes  for 
which  the  plaintiff  was  Incorporated 
must    be    unequivocally    shown,    in 
order  to  exempt  it  from  taxation,  and 
that  an  intent  to  do  so  at  some  wholly 
indefinite  future  time  is  not  sufficient 
for  that  purpose.    It  should  at  least 
appear  that  it  had  begun   to  build. 
New    England    Hospital    v.     Boston 
(1873)  113  Mass.  518." 

In  All  Saints  Parish  v.  Brookline 
()901)  178  Mass.  404,  52  L.R.A.  778, 
69  N.  E.  1003,  it  was  held  that  land 
procured  for  the  purpose  of  erecting 
a  church,  but  on  which  there  was  as 
yet  no  house  of  religious  worship, 
either  finished  or  begun,  was  not  ex- 
empt from  taxation  as  a  house  of  wor- 
ship.   In  that  case  it  appeared  that  a 
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parcel  of  land  was  conveyed  to  a  re- 
ligious corporation  by  a  deed  contain- 
ing a  provision  that  the  grantee  by  its 
acceptence  agreed  to  begin  forthwith 
the  construction  of  a  church  edifice. 
The  plans  of  the  corporation  were  for 
the  erection  of  a  stone  church,  and  in 
the  meantime  a  wooden  structure  was 
erected  which  was  to  be  used  until  the 
completion  of  the  stone  structure.  The 
wooden  structure  was  situated  on  one 
aide  of  the  lot,  and  the  other  side  was 
the  proposed  site  for  the  stone  church. 
The  latter  side  was  assessed  for  tax- 
ation for  two  years,  exemption  being 
allowed  as  to  the  side  on  which  the 
wooden  church  was  situated.  At  the 
time  of  the  first  assessment,  work  on 
the  stone  church  had  not  yet  begun, 
because  sufficient  funds  to  conmience 
building  had  not  yet  been  raised,  and 
at  the  time  of  the  second  assessment, 
although  sufficient  funds  had  been 
raised,  the  drawings  and  specifications 
were  not  completed.  It  was  held  that 
the  action  of  the  assessors  was  cor- 
rect, that  part  of  the  lot  not  being  ex- 
empt from  taxation  as  a  house  of  re- 
ligious worship. 

But  in  New  England  Hospital  v. 
Boston  (Mass.)  supra,  wherein  it  ap- 
peared that  a  benevolent  and  charit- 
able institution,  at  the  date  of  the  as- 
sessment of  a  tax,  had  purchased*  land 
for  the  purpose  of  establishing  and 
maintaining  a  hospital  thereon,  and 
was  diligently  proceeding  with  the 
preliminary  measures  necessary  to  its 
erection,  it  was  held  that  the  land  was 
deemed  to  have  been  occupied  by  them 
for  charitable  purposes,  and  as  such 
exempted  from  taxation  by  statute. 

In  Y.  M.  C.  A.  V.  Douglas  County 
(1900)  60  Neb.  642,  52  L.R.A.  123,  88 
N.  W.  924,  it  appeared  that  a  Young 
Hen's  Christian  Association  leased 
temporarily,  for  business  purposes, 
the  first  floor  of  its  building.  In  a  suit 
brought  by  the  association  to  enjoin 
the  collection  of  a  tax  against  the 
property,  it  was  alleged  to  be  the  pur- 
pose of  the  plaintiff  to  use  the  first 
floor  for  its  own  purposes,  but  at  that 
time  it  was  unable  to  do  so,  owing  to 
its  restricted  income.  The  statute  ex- 
empted from  taxation  property  used 
exclusively  for  religioas  and  charit- 


able purposes,  and  it  was  conceded 
that  the  object  and  purposes  of  the  or- 
ganization were  such  as  to  otherwise 
entitle  it  to  tiie  benefit  of  the  statute. 
It  did  not  appear  whether  the  assess- 
ment of  taxes  sought  to  be  restrained 
was  against  the  entire  property,  or 
only  the  portion  rented  for  business 
purposes.  It  was  held  that  the  prop- 
erty was  not  wholly  exempt  from  tax- 
ation as  the  intention  to  use  th^  por- 
tion of  the  property  used  for  business 
purposes,  for  the  purposes  of  the  or- 
ganization, was  not  the  use  contem- 
plated by  the  statute.  The  court 
said:  "It  is  provided  by  §  2,  article 
9,  of  the  Constitution  that  'the 
property  of  the  state  .  .  .  shall 
be  exempt  from  taxation,  and  such 
other  property  as  may  be  used  exclu- 
sively .  .  .  for  school,  religious, 
.  .  .  and  charitable  purposes,  may 
be  exempted  from  taxation,  but  such 
exemption  shall  be  only  by  general 
law.'  By  §  2,  article  1,  chapter  77  of 
the  Revenue  Laws  it  Is  provided: 
The  following  property  shall  be  ex- 
empt from  taxation  in  this  state: 
.  .  .  such  jother  property  as  may  be 
used  exclusively  .  .  .  for  school, 
religious,  cemetery  and  charitable 
purposes.'  While  there  is  an  allega- 
tion that  the  plaintiff  intends  to  use 
the  rooms  now  rented  for  business 
purposes,  for  offices,  gymnasium,  and 
other  purposes  proper  and  necessary 
for  carrying  out  the  objects  of  its  or- 
ganization, we  do  not  think  such  allei 
gation  can  materially  affect  the  deci< 
sion  of  the  case  as  t»  the  present  sit- 
uation and  uses  to  which  the  property 
is  put,  as  disclosed  by  the  petition. 
An  intention  to  use  it  for  such  pur- 
poses in  the  future,  which  would 
doubtless,  when  so  used,  exempt  it 
from  taxation,  is  not  a  present  exclu- 
sive use,  as  contemplated  by  the  con- 
stitutional and  statutory  provisions 
quoted." 

In  Green  Bay  ft  M.  Canal  Co.  v.  Ou- 
tagamie County  (1890)  76  Wta.  687, 
45  N.  W.  6S6,  it  appeared  that  a  vacant 
lot  belonging  to  a  religious  sbciety 
was  exempted  from  taxation  for  a  cer- 
tain year.  Two  years  afterwards  a 
church  building  was  erected  on  th^ 
lot.    The  exemption  was  held  illegal, 
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under  a  statute  exempting  real  prop- 
erty owned  by  a  relifrious  association, 
^'aecd  etclusively  for  the  pun>ose8  of 
such  association,  and  necessary  for 
the  location  and  convenience  of  build* 
ingB  of  such  association,"  and  the 
buildiner  of  the  church  was  held  to  be 
inonaterial.  It  was  said,  however, 
that  if  the  church  had  been  in  process 
of  construction  the  property  might 
hsve.been  exempt  as  if  it  were  com- 
plete. 

In  .Eteaut  V.  McGuire  (1884)  86  La. 
Ann.  804,  61  Am.  Rep.  14,  it  appeared 
that  church  authorities,  impressed  by 
a  belief  that  the  city  in  which  their 
church  was  situated  was  destined  to 
increase  in  population,  bought  several 
lots  in  order  that  the  church  might 
have  some  ground  for  improvements 
in  case  the  city  should  increase,  and  it 
was  intended  to  build  a  achoolhouse, 
or  church,  or  hospital,  as  might  be 
needed,  on  the  lots.  A  constitutional 
provision  exempted  from  taxation 
"places  of  religious  worship,  '  all 
charitable  institnttons,  all  buildings 
and  property  used  exclusively  for  col- 
leges or  other  school  purposes."  It 
was  lield  that  the  lots  were  not  enti- 
tled to  exemption  from  taxation.  The 
court  distinguished  the  case  before 
them  from  a  supposititious  case  in 
which  it  appeared  that  a  church  or 
hospital  was  being  erected  on  prop* 
erty  sought  to  be  taxed. 

In  Presbyterian  Bd.  of  Relief  v. 
Fisher  (1902)  68  N.  J.  L.  148,  52  Atl. 
228,  it  appeared  that  a  devise  was 
made  in  tenst  of  buildings  and 
grounds  to  be  used  as  a  home  for  dis- 
abled ministers.  After  the  transfer 
of  the  property  to  the  trustee  it  was 
assessed  for  taxation.  There  were  no 
inmates  during  the  year  for  which  the 
tax  was  assessed.  In  an  action  to  test 
the  legality  of  the  assessment  it  was 
held  that  a  statute  exempting  from 
taxation  .buildings  and  land  "used  ex- 
clusively for  charitable  purposes"  did 
net  ttppiy,  the  court  holding  that  an 
intention  to  use  prc^rty  at  some  fu- 
ture time  for  purposes  that  would  en- 
title it  to  exemirtion  from  taxation  will 
not  relieve  it  from  liability  to  the  im- 
position of  taxes. 

In  Com.  V.  Williann  (1904)  102  Va. 


778,  47  S.  E.  867,  1  Ann.  Cas.  484,  it 
was  held  that  a  legacy  to  a  charitable 
institution,  while  in  the  hands  of  tiie 
executor,  is  not  exempt  from  taxation 
as  propwty  of  a  chariti^le  institution. 

Where  it  appeared  that  a  church 
made  a  contract  for  the  sale  and  con- 
veyance of  its  property,  it  w«i  held 
that  the  obligation  of  tite  purchaser 
for  the  purchase  price  unpaid  was  ex- 
empt from  taxation,  where  there  was  a 
present  purpose  of  securing  a  lot  and 
erecting  thereon  necessary  buildings, 
to  be  used  as  a  place  of  religious  wor- 
ship, within  a  provision  of  the  Consti- 
tution exen^>ting  from  taxation 
"places  actually  used  for  religious 
worship."  Com.  v.  First  Christian 
Church  (1916)  168  Ey.  410,  188  S.  W. 
948,  Ann.  Cas.  1918B,  525,  rehearing 
denied  in  (1916)  171  Ky.  62,  186  S. 
W.  880.  The  court  said:  "The  obli- 
gation of  Starks  was  for  the  payment 
to  the  church  of  the  price  of  the  prop- 
erty, which  was  exempt  from  taxation; 
the  sale  was  made  for  the  purpose  at 
once  of  securing  a  more  desirable 
iriaoe  for  religious  worship  with  tite 
proceeds  of  such  sale.  When  a  new 
place  of  actual  religious  worship  was 
secured,  and  the  funds  arising  from 
the  sale  invested  therein,  it  would, 
without  question^  be  exempt  from  tax- 
ation. To  the  extent  that  the  proceeds 
of  the  obligation  of  Starks  was  in- 
vested in  another  place  of  religious 
worship,  it  was  simply  the  changing 
of  the  proceeds  of  the  sale  from  one 
piece  of  exempted  property  to  an- 
other, and  a  reasonable  construction 
of  the  constitutional  provisions,  .  .  . 
would  not  render  such  proceeds  liable 
for  taxation,  because  the  assessing 
period  should  catch  the  funds  de- 
signed to  provide  a  place  of  religious 
worship,  between  the  exempted  piece 
of  property  out  of  which  they  came, 
and  the  one  into  which  they  are  to  be 
presently  invested.  Such  funds  are 
the  representative  of  a  'place  actually 
used  for  religious  worship,'  and  with- 
out such  funds  the  religious  body 
could  net  acquire  a  place  for  worship. 
To  tax  such  funds  would  defeat  the 
purpose  of  the  exemption." 

Under  a  statute  exempting  from 
taxation  'lurches   .   .   .   and  .  .  . 
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funds  devoted  to  charitable  purposes 
and  church  parsonages,"  a  lot  leased 
by  its  owner  to  a  church  to  be  used  for 
a  place  of  religious  worship,  a  lot  on 
which  no  buildings  were  erelcted  at  the 
time  for  assessment,  and  which  was 
not  actually  used  for  religious  serv- 
ices uatfl  neoiir  •  ydar  later,  was  held 
not  to  be  exeniri!  irom  taxation.  Loals- 
Tille  V.  Werner  (1904)  26  Ky.  L.  Rep. 
21M,  80  S.  W.  9M. 

In  Ellsworth  CMlege  v.  Bmmet 
Coonty  (1912)  166  Iowa,  62,  42  L.R.A. 
(N.S.)  580,  185  N.  W.  694,  it  appeared 
tiiat  a  testatmr  devised  a  number  of 
bvets  of  land  to  trustees,  directing 
them  to  sell  the  lands  and  appropriate 
125,000  of  the  proceeds  fw  the  estab- 
lishment and  maintenance  of  a  home 
for  the  aged,  and  pay  tiie  balance  of 
the  proceeds  to  the  Ixustees  of  a  col- 
lege for  the  sole  ase  and  hcaefit.of  the 
college.  While  the  land  was  in  the 
hands  of  the  testamentary  trustees  it 
was  aeaeased  for  taxation,  and  a  suit 
was  broBght  in  eqalty  to  set  aside  and 
cancel  the  leivy  on  the  ground  that  the 
land  was  exempt  tnm  tamtlon,  be- 
canae  it  was  part  of  tiie  endowment 
fund  of  the  college  and  constituted  a 
fund  to  build  and  maintain  a  home  for 
the  aged.  It  was  held  that  the  claim 
for  exemption  should  be  granted  to  the  • 
extent  of  the  inj;erest  of  the  college  in 
the  land.  But  the  exemption  was  not 
allowed  to  the  extent  of  the  devise  to 
the  home  for  the  aged,  because  the 
home  had  not  been  created,  and  no  one 
knew  what  the  nature  of  the  institu- 
tioB  would  be  when  created,  and  there 
were  no  allegations  in  the  petition 
which  would  have  exempted  the  prop- 
erty were  it,  or  part  of  it,  owned  by  the 
home. 

II.  Zand   on   which.    huiUUng   ia   tetng 
erected. 

There  is  some  conflict  in  authority 
u  to  whether  the  exemption  from  tax- 
ation of  property  used  for  religious  or 
charitable  purposes  applies  to  prop- 
erty on  which  are  being  erected  build- 
ings to  be  used  for  charitable  and  re- 
ligions purpeses.  The  exemption  has 
been  upheld  by  some  cases.  Trinity 
Church  V.  Boston  (1876)  118  Mass. 
164,  cited  in  Old  South  Soc.  v.  Boston 
(1879)  127  Mass.  378.    See  also  Enaut 


v.  McGuirs  (18S4)  36  La.  Ann.  804,  61 
Am.  Rep.  14;  Green  Bay  ft  M.  Canal 
Co.  y.  Outagamie  County  (1890)  76 
Wi&  687,  46  N.  W.  6S6. 

Thui^  in  Trinity  Church  y.  Boston 
(Mass.)  supra,  it  was  held  that  real 
estate  held  by  a  religious  society,  not 
more  than  suf9cient  in  extent  to  meet 
its  reasonable  requirements,  and  de- 
voted in  good  faith  to  the  erection  of  a 
choroh  edifice,  on  which  the  worlic  of 
erection,  already  commenced,  is  pros- 
ecuted without  unreasonable  deUiy, 
and  which  is  all  the  real  estate  so 
held,  is  entitled  to  exemption  from  tax- 
ation, under  a  statute  exemiiting  from 
taxation  "houses  of  religious  wor< 
ship,"  when  owned  by  a  religious  so- 
ciety. It  was  detMmined,  however, 
not  to  be  necessary  to  define  at  what 
stage  in  the  erection  of  «  building  the 
property  became  a  house  of  religious 
worship,  within  the  statute,  or  to  say 
that  land,  only,  might  under  some  cir- 
cumstances be  exempt  from  taxation, 
although  no  building'  actually  had 
been  begun  on  it. 

In  Green  Bay  &  M.  Canal  Co.  v. 
Outagamie  County  (Wis.)  supra,  an 
exemption  from  taxation  of  a  lot 
owned  by  a  religious  society,  and  on 
which  a  church  was  afterwards  built, 
was  held  to  be  invalid;  but  the  court 
said  that,  if  the  church  had  been  in 
process  of  erection  at  the  time  of 
the  assessment,  the  property  might 
have  been  exempt  as  if  the  church 
were  completed. 

In  Enaut  v.  McGuire  (1884)  36  La. 
Ann.  804,  61  Am.  Rep.  14,  it  was  held 
that  an  indefinite  intention  to  build  a 
schoolhouse,  church,  or  hospital  on 
property  owned  by  a  religious  society 
was  insufiicient  to  exempt  the  prc^- 
erty  from  taxation.  The  court,  dis- 
tinguishing the  case  before  it  from 
one  in  which  it  might  appear  that  a 
church  or  hospital  was  being  erected 
on  property  sought  to  be  taxed,  said: 
"Obviously,  it  is  not  yet  determined 
whether  a  church,  or  a  school,  or  a 
hospital  shall  be  established.  A  mere 
vague  purpose  exists  at  some  indefinite 
time  to  establish  one  or  more  of  these 
institutions  on  the  property,  as  may 
be  needed.  Nothing  fixes  this  pur< 
pose;    nothing    prevents    the    owner 
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from  abandoning  it  at  will;  nothing 
opposes  his  right  to  convert  it  into 
business  or  residence  property,  or  to 
sell  it  to  the  first  advantageous  pur- 
chaser. Such  an  ambulatory  and  pure- 
ly potestative  dedication  amounts  to 
nothing.  .  .  .  Analogy  is  entirely 
wanting  between  this  case  and  those 
supposititious  ones  instanced  by  plain- 
tiffs counsel,  such  as  property  upon 
which  a  church,  school,  or  hospital  is 
being  constructed,  or  property  on 
which  such  buildings  had  existed, 
which  had  been  burned  down,  and 
while  preparations  were  being  made 
to  rebuild;  or  .the  new  graveyard, 
waiting  for  death  to  bring  its  tenants. 
Such  cases  will  be  determined  when 
they  arise,  but  upon  principles  entire- 
ly inapplicable  here." 

But  under  a  statute,  exempting  from 
taxation  property  "actually  used" 
for  charitable  purposes,  it  has  been 
held  that  a  lot  on  which  a  building  to 
be  used  for  those  purposes  was  being 
erected  was  not  exempt  from  taxation. 
Longport  v.  Bamberger  Seashore 
Home  (1917)  —  N.  J.  — ,  102  Atl.  683; 
Institute  of  Holy  Angels  v.  Ft.  Lee 
(1910)  80  N.  J.  L.  546,  77  Atl.  1085. 
And  the  same  has  been  held  under  a 
statute,  exempting  from  taxation  "all 
churches,  meetinghouses,  or  other  reg- 
ular places  of  stated  worship,  with  the 
ground  thereto  annexed,"  and  which 
was  passed  to  carry  out  a  clause  in  the 
Constitution,  exempting  "actual  places 
of  religious  worship."  Mullen  v.  Erie 
County  (1877)  85  Pa.  288,  27  Am.  Rep. 
650,  aiHrming  (1877)  13  Phila,  509, 
and  cited  in  Moore  v.  Taylor  (1892) 
147  Pa.  481,  23  Atl.  768;  Trinity  Re- 
formed Church  V.  Philadelphia  (1914) 
23  Pa.  Dist.  R.  843.  And  it  has  been 
held  that  a  statute,  designed  to  ex- 
empt from  taxation  land  on  which  a 
church  was  being  erected,  was  in  con- 
flict with  the  provision  in  the  Constitu- 
tion heretofore  quoted.  Pittsburgh  v. 
Phelan  (1901)  11  Pa.  Dist.  R.  572; 
Trinity  Reformed  Church  v.  Philadel- 
phia   (Pa.)    supra. 

In  Ottawa  Y.  M.  C.  A.  v.  Ottawa 
(1918)  29  Ont.  L.  R.  674,  6  Ont.  Week. 
N.  883, 16  D.  L.  R.  718,  it  was  held  that 
buildings  which  were  being  prepared 
for  the  transfer  to  them  of  the  head- 


quarters of  a  Young  Men's  Christian 
Association  were  being  "occupied  by 
and  used  for  the  purposes  of  the  asso- 
ciation," within  a  statutory  provision 
granting  exemption  dFrom  taxation. 

ni.  Bula  <H  yeu>  TotSb. 

In  New  York,  it  is  provided  by  stat- 
ute (Tax  Law,  §  4,  subd.  7,  McKinney's 
Consol.  Xaws,  bk.  69,  p.  28)  that  the 
real  property  of  corporations  or  asso- 
ciations organized  for  religious, 
charitable,  and  certain  other-purposes, 
from  which  no  rents,  profits,  or  in- 
come are  derived,  shall  be  exempt 
from  taxation,  though  not  in  actual 
use  for  the  purposes  of  the  organiza- 
tion because  of  the  absence  of  suitable 
buildings  or  inqirovements  thereon, 
if  the  construction  of  each  build- 
ings or  improvements  is  in  prograsa, 
or  is  in  good  faitii  contemplated,  l^is 
statute  was  conBtmed  in  the  esse  of 
Re  Miriam  Osbom  Memorial  Home 
Asso.  (1912)  140  N.  .T.  Supp.  786, 
wherein  it  was  held  that  where  a, 
charitable  association  in  good  faith 
contemplated  the  erection  of  buildings 
on  land  for  its  use,  and  already  had  a 
fund  which  could  be  used  for  tiie  pur- 
pose, the  land  was  exempt  from  tax- 
ation. 

In  St.  James  Church  v.  New  York 
(1886)  41  Hun  (N.  Y.)  809.  it  was 
held  ttiat,  where  a  tax  against  real  es- 
tate was  not  confirmed  until  a  month 
or  more  after  the  property  had  been 
conveyed  to  a  religious  corporation, 
and  after  the  erection  of  a  church 
edifice  was  commenced,  the  tax  was 
invalid  as  being  one  against  exempt 
property. 

In  Washington  Heights  M.  E. 
Church  V.  New  York  (1880)  20  Hun 
(N.  Y.)  297.  it  appeared  that  the  erec- 
tion of  a  church  was  commenced  in 
December  previous  to  the  year  for 
which  it  was  assessed  for  taxation. 
The  premises  on  which  the  church  was 
built  were  conveyed  to  the  church  au- 
thorities in  the  following  June.  The 
preliminaries  to  taxation  having  been 
performed  during  the  eariy  part  of  the 
year,  the  tax  was  confirmed  in  Sep- 
tember. It  was  held  that  the  tax  was 
improperly  assessed,  as  the  possession 
of  the  premises,  together  with  the  fact 
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that  the  work  on  the  church  edifice 
was  proerressing  to  completion,  was 
sufScient  for  the  allowance  of  a  claim 
for  exemption.  But  in  Trinity  Church 
V.  New  York  (1864)  10  How.  Pr.  (N. 


Y.)  138,  it  was  held  that  lots  set  apart 
as  a  situation  for  a  churdi  building 
were  not  entitled  to  exemption  from 
taxation,  as  a  building  for  public  wor* 
ship.  B.  J.  B. 


J.  M.  WALSH  et  al.,  Appta., 

V. 

STATE  OF  ALABAMA  EX  REL.  THOMAS  L.  COOK  et  aL 

AUbama  Supreme  Oiturt-'Vebrumiy  t,  X017. 
(_  Ala.  — ,  74  So.  46.) 

Corporation  —  change  of  by-laws  —  changing  date  of  annual  meeting. 

1.  Directors  cannot,  where  the  charter  of  a  corporation  provides  for 
annual  meetings  for  the  election  of  officers  and  directors,  by  a  change  of 
by-laws,  so  change  the  time  of  holding  the  annual  election  as  to  have  the 
effect  of  continuing  themselves  in  oifice  against  the  will  of  a  majoniy  of 
the  stocldiolders. 

[See  note  on  this  question  beginning  on  page  558.] 

Same  —  failure  to  hold  election  —  ef- 
fect 

2.  Under  a  statute  requiring  elec- 
tion of  the  directors  of  a  corporation 
annually,  who  shall  hold  office  for  one 
year  and  until  their  successors  are 
elected,  and  requiring  stockholders' 
meetings  to  be  held  annually,  the  suc- 
cessors in  ofSce  of  the  directors  must, 
in  case  of  failure  to  hold  the  election 
at  the  time  required  by  the  by-laws, 
be  elected  within  a  reasonable  time 
thereafter  by  the  stockholders. 
Saae  —  dnty  to  warn  of  elections. 

3.  It  is  the  duty  of  the  proper  com- 
mittee of  a  corporation  to  warn  stock- 
holders of  the  annual  meetings  of  the 
society  for  the  election  of  officers. 

Mandamus  —  to  compel  election  of  of- 
ficers. 

4.  Mandamus  lies  to  compel  the  an- 
nual election  of  officers  of  a  cor- 
poration as  required  by  statute. 

Corporation  —  right  of  stockholders 
toTote. 

6.  The  holding  of  stock  in  a  cor- 
poration confers  the  right  to  vote  for 
directors  at  the  elections  which  the 
(tetutes  require  to  be  held  annually 
for  that  purpose. 

Sane  —  right  of  antagonistic  stock- 
holder to  vote. 
6.  One  who  appears  from  the  books 

of  a  corporation  to  be  a  holder  of 

stock  cannot  be  deprived  of  his  right 


annually  to  vote  for  directors  upon 
the  allegation  that  he  proposes  to  use 
his  rights  for  purposes  which  other 
stockholders  may  think  not  to  be  for 
the  best  interests,  or  even  to  be  to  the 
detriment,  of  the  corporation. 

Same  —  removal  of  directors. 

7.  A  director  of  a  corporation  can- 
not be  removed  from  office  until  the 
end  of  his  term  without  just  cause. 

Same  —  right  to  restoration. 

8.  A  director  of  a  corporation  un- 
lawfully removed  from  office  is  enti- 
tled to  be  reinstated,  in  an  appro- 
priate action  to  test  the  title  to  the 
office  of  director. 

Same  —  provision  as  to  time  for  elec- 
tion —  effect. 

9.  A  provision  in  statute  or  by-law, 
requiring  the  election  of  directors  of 
a  corporation  to  be  held  on  a  speci- 
fied day,  is  to  be  regarded  as  direc- 
tory, so  that  if  an  election  is  not  held 
on  a  specified  day  it  may  be  held  at  a 
later  date  within  a  reasonable  time 
thereafter. 

Same  —  passing  of  election  —  neces- 
sity of  change  of  by-laws. 

10.  Change  of  by-laws  fixing  a  new 
date  for  holding  the  annual  election 
of  officers  and  directors  of  a  corpora- . 
tion  is  not  necessary,  in  case  the  time 
fixed  for  such  election  passes  without 
holding  it,  before  such  election  can  be 
held ;  but  the  directors  must,  especial- 


Digitized  by 


Google 


562 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  AJJt, 


ly  upon  request  of  stockholders,  call  a 
meeting',  as  required  by  the  statute 
and  by-laws  wi&in  a  reasonable  time. 

Same  —  notice  of  meeting  —  wlio 
BHut  give. 

11.  The  directors  are  the  proper 
ofScers  to  cause  to  issue  and  be  given 
the  legal  notice  of  the  time  and  place 
of  a  stockholders'  meeting  when  the 
by-laws  do  not  designate  the  same. 

Same  —  excuse  for  not  holding  elec- 
ti<Nk 

12.  Iliat  the  ownership  of  corporate 
stock  is  in  litigation,  and  that  the  cor- 
poration has  bought  sobm  ia  to  en- 


force its  Uen  for  a  debt  of  the  stock- 
holder, is  no  exense  for  failure  to  hold 
the  annual  election. 

Evidence  —  xigiit  to  vote  — -  e/totk 
book. 

IS.  The  stock  book  is  evidence  of 
the  right  to  vote,  at  a  corporate  elec- 
tion, t^e  stock  shown  to  be  in  the 
name  of  its  owner. 

Some  —  tteacury  stock  —  right  te 

Vote. 

14.  Stock  purchased  by  a  corpora- 
tion to  enfoi«e  its  Ilea  for  a  debt  of 
the  stockholder  is  not  entitled  to  be 
voted  at  a  corporate  election. 


Appeal  by  defendants  from  an  order  of  the  Law  and  Equity  Cktort  for 
the  Coanty  of  Mobile  grantinsr  a  writ  at  mandaimifl  commandliig  them  to 
take  the  necessary  steps  to  hold  an  annual  meeting  of  the  stockholders  of 
a  wrecking  company  of  which  iHaey  were  the  directors.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

MesOTfl.  Greffory  L.  Sndtii  A  Son,  for     ly  changing  the  time  of  the  annual 


appellants : 

Where  the  date  for  holding  the  an- 
nual election  of  directors  is  nxed,  the 
directors  cannot  be  elected  upon  any 
other  date  without  first  changing  the 
by-law. 

Weatherly  v.  Uedkal  &  Surgical 
Soc.  76  Ala.  669;  Nathan  v.  Tompkins, 
82  Ala.  437,  2  So.  747;  State  ex  rel. 
Sears  v.  Wright,  10  Nev.  167. 

Ne  notice  of  the  annual  meeting  of 
July,  1916,  was  ^iven,  but  while  no- 
tice of  such  meeting  was  required,  it 
was  not  necessary. 

Medical  &  Surgical  Soc.  ▼.  Weather- 
ly, 76  Ala.  261. 

Messrs.  Stevens,  McCorvey,  &  Mc- 
Leod,  for  appellees: 

Where  the  officers  whose  duty  it  is 
to  issue  the  call  or  give  notice  of  a 
stockholders'  meeting  either  fail  or  re- 
fuse to  do  so,  the  stockholders  may,  by 
mandamus,  compel  them  to  issue  the 
call  or  give  the  proper  notice  for  meet- 
ings. 

1  Thomp.  Corp.  2d  ed.  §  810;  Cum- 
mings  V.  State,  L.R.A.1916E,  774,  note; 
26  Cyo.  862;  Congregational  Soc.  v. 
Sperry,  10  Conn.  207;  Elkins  v.  Cam- 
den &  A.  R.  Co.  86  N.  J.  Eq.  469;  Syl- 
vania  &  G.  R.  Co.  v.  Hoge,  129  Ga.  734, 
69  S.  B.  809;  State  ex  rel.  Sears  v. 
Wright,  10  Nev.  174;  Stabler  v.  El 
Dora  Oil  Co.  27  Cal.  Apg-  516,  150 
Pae.  644. 

A  majority  of  the  board  of  directors 
cannot  abrogate  nor  extend  their  term 
of  office  by  either  directly  or  indirect- 


meeting  of  the  stockholders. 

Nathan  v.  Tompkins,  82  Ala.  448,  2 
So.  747 ;  10  Cyc.  819 ;  1  Thomp.  Corp.  2d 
ed.  §  810;  Elkins  r.  Camden  A  A.  R. 
Co.  86  N.  J.  Eq.  469;  Congregational 
Soc.  v.  Sperry,  10  Conn.  200;  People 
«c  rel.  Miller  ▼.  Cummings,  72  N.  Y. 
486. 

If  the  annual  meeting  of  stockhold- 
ers Is  not  held  en  the  day  provided  bpr 
the  by-laws,  it  is  the  duty  of  the  di- 
rectors to  call  the  meeting  within  a 
reasonable  time,  certainly  to  call  it 
whenever  demanded  by  any  stockhold- 
er, and  when  called  it  is  just  as  much 
an  annual  meeting  as  if  called  upon 
the  day  specified  in  the  by-laws. 

State  ex  rel.  Sears  v.  Wright,  10 
Nev.  174;  Sylvania  &  G.  R.  Co.  v. 
Hoge,  129  Ga.  784,  69  S.  E.  809;  10 
Cyc.  318,  322;  Stabler  v.  El  Dora  OH 
Co.  27  CaL  App.  516,  150  Pac.  644 

The  directors  are  the  proper  officers 
to  issue  or  give  a  legal  and  valid  no- 
tice of  the  time  and  place  of  stock- 
holders' meetings. 

1  Thomp.  Corp.  2d  ed.  §  808;  Dnsen- 
bury  V.  Lodcer,  110  Mich.  58,  67  N.  W. 
987;  Knoll  v.  Levert,  136  La.  241,  66 
So.  969. 

It  was  not  the  duty  of  the  stockhold- 
ers to  meet  on  the  second  Tuesday  of 
July  (July  11,  1916)  without  a  call  by 
the  directors,  as  the  by-laws  do  not 
provide  the  place  where  the  meetiag 
is  to  be  held  or  the  hour  for  the  meet- 
ing, both  of  which  should  be  fixed  by 
the  directors. 

Knoll  V.  Levert,  supra. 
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While  the  minority  of  the  etoekhold- 
ers  are  entitled  to  protection  against 
the  fraudulent  or  illesal  action  of  the 
majority,  that  protection  is  not  to  be 
had  by  densrin;  to  the  majority  their 
right  annually  to  elect  the  board  of 
directors. 

Hottu  V.  Primrose,  28  Md.  001. 

Where  a  corporation  has  bought  in 
stock  of  a  former  sliodcholder  at  a 
sale,  had  for  the  purpose  of  enforcing 
the  corporation's  statutory  lien  on 
such  stock  for  a  debt  due  it  by  the 
stockholder,  the  corporation  is  es- 
topped from  denjrlQg  that  such  stock 
is  treasury  stock. 

2  Ckrak.  Corp.  6th  ed.  §  618;  1  Ck>ok, 
Carp.  6th  ed.  §'129;  8  Thomp.  Corp. 
ad  ed.  §  1946;  4  Thomp.  Corp.  2d  ed.  § 
S762:  Market  Street  R.  Go.  v.  Hell- 
man.  109  Cal.  571,  42  Pac.  230. 

Thomas,  J.,  delivered  the  opinion 
<rf  the  coort: 

This  is  an  appeal  from  an  order 
granting  the  writ  of  mandamus 
commanding  the  directors  of  the 
Mobfle  Towing  &  Wrecking  Com- 
pany to  take  the  necessary  steps  to 
hold  an  annual  meeting  of  the  stock- 
holders of  said  company.  The  or- 
der  was  made  on  submission  upon 
the  petition  for  the  writ,  with  the 
answers  of  the  defendants  thereto, 
and  the  admission  that  witnesses 
I»'esent  would  testify  to  the  truth  of 
the  allega'dons  of  defendants  Pope, 
Walsh,  and  Dorgan. 

The  question  presetted  by  this 
appeal  is:  When  the  by-laws  of  the 
corporation  provide  that  the  direc- 
tors shall  be  elected  at  an  annual 
meeting  of  stockholders  to  be  held 
on  a  designated  date,  and  that  the 
officers  and  directors  then  and  thus 
elected  shall  hold  oflSce  for  one  year 
and  until  their  successors  are  elect- 
ed, can  an  election  for  officers  and 
directors  be  validly  held  on  anoth^ 
date,  where  the  annual  election  was 
not  called  or  held  by  reason  of  the 
failure  of  the  directors  or  other  offi- 
cials whose  duty  it  was  to  issue  the 
call  thwrefor? 

The  Mobile  Towing  &  Wrecking 
Company,  of  which  i>etitioners  and 
respondents  were  the  respective 
<tockbolda«  and  directors,  was  or- 
ganize^  under  and  subject  to  the 
provisions  of  article  1,  chap.  69,  of 
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the  Code  of  1907,  pp.  397  et  seq. 
The  several  sl&tutory  provisions 
pertinent  to  this  inquiry  are  to  the 
effect  that  "every  corporation  or- 
ganized under  article  one  of  this 
chapter  must  have  at  least  three 
directors,  who  shall  be  owners  of 
stock  of  the  corporation,  and  who 
shall  be  elected  annually,  and  hold 
office  for  one  year  and  until  their 
successors  are  elected."  Code, 
§  3468;  Rush  v.  Aunspaogh,  179 
Ala.  542,  60  So.  802;  Nathan  v. 
Tompkins,  82  Ala.  437,  2  So.  747. 
And  that  the  "failure  to  elect  di- 
rectors shall  not  work  a  dissolution 
of  the  corporation,  but  the  existing 
board  of  directors  shall  continue  to 
manage  the  affairs  of  the  corpora- 
tion until  their  successors  are 
elected."  Code,  §  3464;  Curry  v. 
Woodward,  53  Ala.  371,  375. 

By  §  3478  of  the  Code  it  is  pro- 
vided in  part  as  follows :  "Meetings 
of  the  stocUiolders  of  a  corporation 
shall  be  held  annually,  of  which 
meetmgs,  as  well  as  special  meet- 
ings, notice  shall  be  giv«a  as  tiie 
by-laws  prescribe,"  etc. 

And  §  3481  of  the  Code  authoiv 
izes  a  corporation  "to  make  and  al- 
ter at  pleasure  all  needful  by-laws, 
rules,  and  regulations  for  the  trans- 
action of  its  business,  and  the  con- 
trol of  its  property  and  affairs," 
etc.  • 

When  said  eevenl  sections  are 
construed  together,  it  is  clear  that 
it  was  the  legislative  intent  to  pre- 
vent a  dissolution  of  the  corpora- 
tion by  a  failure  to  dect  new  direc- 
tors at  the  annual  stockholders' 
meeting;  that  it  was  in  the  con- 
templation of  the  statute  that  there 
should  be  an  election  of  officers  and 
directors  annually;  and  that,  when 
the  election  was  not  held  as  re- 
quired by  the  statute  and  the  by- 

blWS,      the      SUCCeS-    ^        ormtlon^ 
sons  in  office  of  such    tmlInre*to 

officers    and    direc-  JfltaJt.********" 
tors  should  be  de&< 
ted  within  a  reasonable  time  there- 
after by  the  stockholders. 

It  has  long  been  declared  law  that 
it  is  the  duty  of  the  "society's  com- 
mittee"   to    warn   of   the   annual, 
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meetings  of  the  society  for  the  elec- 
tion of  officers ;  and 
that  if  this  duly 
be  neglected  a  writ 
of  mandamus,  "directed  either  to 
the  society's  committee,  or  to  the 
society  itself,  would  enforce  the  an- 
MradMBu*-.  ^'**1  election  of  the 
«o  compel  eiee.  nccossary  officcrs." 
tio.^  of  omeer..     g^^^  ^    Cambridge, 

4  Burr.  2008,  2011,  98  Eng.  Re- 
print, 48;  Rex  v.  Tregory,  8  Mod. 
113,  88  Eng.  Reprint,  88;  Congre- 
gational Soc.  V.  Sperry,  10  Conn. 
208;  Stabler  v.  El  Dora  Oil  Co.  27 
Cal.  App.  616,  519,  150  Pac.  648; 
People  ex  rel.  Hart  v.  Blackhurst, 

25  Abb.  N.  C.  242,  11  N.  Y.  Supp. 
670;  Thomp.  Corp.  §  810;  9  Mod. 
Am.  Law,  216;  2  Kent,  Com.  295; 

26  Cyc.  352;  1  Thomp.  Corp.  2d  ed. 
807,  810 ;  2  Cook,  Corp.  6th  ed.  603. 

The  right  to  hold  annual  elections 
for  directors  of  a 
S*;ff'o""""       corporation,  and  to 
■tockkoiden  to    vote  at  such   elec- 
tions, is  a  right  that 
is  inherent  in  the  ownership  of  stock 
in  the  corporation;   and  a  stock- 
holder, who  appears  by  the  books 
of  the  corporation  to  be  such,  can- 
not be  deprived  of  this  right  upon 
the  allegation  that 
of^^afoaisuc    he  proposes  to  use 
fot?*""*'  *°      *^  ^^ea,l  rights  for 
.  *  purposes        which 

other  stockholders  may  think  not  to 
the  best  interests,  or  even  to  the 
detriment,     of     the     corporation. 
Camden  &  A.  R.  Co.  v.  Elkins,  37 
N.  J.  Eq.  273;  Pender  v.  Lushmg- 
ton,  L.  R.  6  Ch.  Div.  70,  46  L.  J. 
Ch.  N.  S.  317,  57  L.  T.  N.  S.  353; 
Hurlbut  V.  Marshall,  62  Wis.  590, 
22  N.  W.  852;  Wright  v.  Com.  109 
Pa.  560,  1  Atl.  794;  Com.  v.  GiU,  3 
Whart.  228,  247;  2  Cook,  Corp.  p. 
1365,  §  603. 
A  director  cannot  be  suspended 
or    removed    from 
2?"T;22'"S::^      office  untll  the  end 
of  his  term,  at  least, 
without  cause.     If  unlawfully  re- 
moved  from  office, 
f^-SSlSjfilo..     he  is  entitled  to  be 
remstated  m  an  ap- 
propriate action  to  test  the  title  to 


the  office  of  director.  Moses  v. 
Tompkins,  84  Ala.  613,  616,  4  So. 
763;  Crow  v.  Florence  Ice  &  Coal 
Co.  143  Ala.  541,  39  So.  401 ;  Medical 
&  Surgical  Soc  v.  Weatherly,  75  Ala. 
248,  s.  c.  76  Ala.  567;  People  ex  rel. 
Manice  v.  PoweU,  201  N.  Y.  194,  94 
N.  E.  634. 

Where  the  charter  of  a  corpora- 
tion provides  that  annual  meetings 
of  stockholders  shall  be  held  for  the 
election   of  officers 
and    directors,    the  ^■"iJJilSlSIf* 
directors  cannot,  by  ehmaciac  dmte 
a    change    in    by-  meTSHir' 
laws,  so  change  the  ' 
time  of  hokling  the  annual  dection 
as  to  have  the  effect  of  continuing 
themselves  in  office,  against  the  will 
of  the  nuijority  of  stockholders.    1 
Thomp.  Corp.  §  812 ;  Mottu  v.  Prim- 
rose, 23  Md.  482;  West  Side  Hos- 
pital V.  Steele,  124  HI.  App.  534;  El- 
kins V.  Camden  &  A.  R.  Co.  36  N. 
J.  Eq.  467,  470;  10  Cyc.  319. 

In  State  ex  rel.  Sears  v.  Wright, 
10  Nev.  167,  176,  the  chief  justice 
said:  "The  fact  that  the  day  pro- 
vided for  in  the  by-laws  for  the 
calling  such  an  election  has  passed 
does  not  justify  the  trustees  in  re- 
fusing to  call  the  meeting.  When 
the  day  has  passed  it  is  the  duty 
of  the  trustees  to  call  the  meeting 
within  a  reasonable  time — certain- 
ly to  call  it  whenever  demanded  by 
any  stockholder.  When  called,  it  is 
just  as  much  an  annual  meeting  as 
if  called  upon  the  day  specified  in 
(and  by  the)  by-law."  State  ex  rel. 
Flagg  V.  Lady  Bryan  Min.  Co.  4 
Nev.  406,  3  Mor.  Min.  Rep.  526; 
Stabler  v.  El  Dora  OU  Co.  27  Cal. 
App.  516,  150  Pac.  644;  State  e.t 
rel.  Atty.  Gen.  v.  Bonnell,  35  Ohio 
St.  10;  2  Cbok,  Corp.  §  604;  1 
Thomp.  Corp.  §  812. 

In  Sylvania  &  G.  R.  Co.  v.  Hoge, 
129  Ga.  734,  740,  59  S.  E.  809,  it  is 
said:  "For  some  reason,  presum- 
ably because  they  were  not  in- 
formed that  it  was  in  their  power  to 
legally  elect  a  board  of  directors,  no 
action  was  taken  at  the  January 
meeting.  The  term  of  the  old  board 
of  directors  expired  at  this  time, 
and  it  was  the  duty  of  the  stock- 
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holders  to  have  elected  their  succes- 
sors. As  no  election  was  held,  any 
stockholder  could,  by  mandamus, 
compel  the  calling  of  a  meeting  for 
the  purpose  of  complying  with  the 
statutory  duty." 

The  role  is  thus  stated  in  Stabler 
V.  El  Dora  Oil  Ck).  supra:  "That 
stockholders  may  avail  themselves 
of  the  remedy  by  mandamus  to 
compel  a  recalcitrant  board  of  di- 
rectors to  call  an  annual  meeting 
for  the  election  of  directors  admits 
of  no  controversy.  Mr.  Thompson 
in  his  work  on  Corporations,  §  810, 
says:  'Officers  have  been  known  to 
attempt  to  defeat  the  will  of  stock- 
holders by  purposely  failing  to  give 
notice  of  either  regular  or  special 
meetings.  But  where  the  officers 
whose  duty  it  is  to  issue  the  call  or 
give  notice  of  a  stockholders'  meet- 
ing either  fail  or  refuse  to  do  so, 
the  stockholders  are  not  without 
reme^.  Whatever  may  be  the  rule 
with  refer«ice  to  the  liability  of 
officers  under  such  circumstances, 
it  is  now  the  well-setled  rule  that 
stockholders  may,  by  mandamus, 
compel  the  officers  to  issue  the  call 
at  give  the  proper  notice  for  meet- 
ings.' " 

In  People  ex  rel.  Young  v.  Fair- 
bury,  51  111.  152,  it  is  said:  "The 
old  board  are  still  in  office,  and  may 
exerdse  idl  the  powers  and  should 
perform  all  the  duties  properly  be- 
longing to  .them  in  their  official  ca- 
pacity; and  one  of  those  powers  and 
duties  is  to  give  notice  for  the  elec- 
tion of  their  successors.  This  notice 
need  not,  necessarily,  be  given 
within  the  year  for  which  they  were 
elected;  'the  sounder  and  better  doc- 
trine* is,  as  laid  down  by  Chancellor 
Kent,  'that,  where  the  members  of 
a  corporation  are  directed  to  be  an- 
nuaUy  elected,  the  words  are  only 
directory,  and  do  not  take  away  the 
power  incident  to  the  corporation 
to  elect  afterwards,  when  the  an- 
nual day  has,  by  some  means  free 
from  design  or  fraud,  been  passed 
by.'    2  Kent,  Com.  295." 

The  hardship  of  any  other  rule 
is  stated  in  Peoide  ex  rel.  Miller  v. 
Cummings,  72  N.  Y.  436,  as  follows: 
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'If  trustees  could  keep  themselves 
in  office  by  not  having  an  annual 
election,  the  stockholders  would  be 
powerless,  and  they  might  perpetu- 
ate themselves  in  power  as  long  as 
they  chose.  Such  a  course  would 
also  be  in  direct  opposition  to  the 
mandatory  provision,  requiring  that 
trustees  to  be  annually  elected  shall 
manage  the  affairs  of  the  company. 
The  enactment  .  .  .  prevent^  any 
such  arbitrary  use  of  power,  and 
protects  stockholders  of  corpora- 
tions from  the  misconduct  of  their 
officers  in  this  respect.  ...  To 
hold  that  an  election  of  officers  of  a 
corporation  must  utterly  fail  because 
those  in  power,  by  accide|it  or  de- 
sign, omit  to  do  their  duty,  and  by 
neglecting  to  give  the  proper  no- 
tice, or  by  failing  to  make  proper 
by-laws  for  that  purpose,  would  be 
in  contravention  of  the  manifest  in- 
tention of  the  law  and  sanction  a 
oonstructitm  entirely  unwarranted." 
Appellants  insist  that,  where  no 
election  of  directors  is  had  on  the 
date  fixed  by  the  by-laws,  the 
remedy  is  to  call  a  special  meeting 
of  the  stockholders  to  amend  its  by- 
laws, fixing  a  new  date  for  the  an- 
nual election,  and  then  call  an  an- 
nual meeting  in  conformity  with  the 
by-laws  as  thus  amended;  that  un- 
til this  procedure  is  adopted  no  an- 
nual election  can  be  hdd,  though  the 
annual  election  in  the  instant  case 
was  prevented  by  the  unprecedented 
storm  that  devasted  Mobile  on  the 
day  on  which  the  annual  election 
was  to  be  held,  according  to  the  by- 
laws of  the  corporation.  The  cases 
of  Weatherly  v.  Medical  &  Surgical 
Soc.  76  Ala.  567,  572,  and  Nathan 
V.  Tompkins,  82  Ala.  437,  2  So.  747, 
are  cited  as  authorities.  In  the  lat- 
ter case  this  court  said:  "The  stat- 
utes fix  the  term  of  office  of  the 
directors,  contemplating  only  annu- 
al elections.  The  term  of  office  of 
those  first  elected  continues  until 
the  time  fixed  for  the  annual  elec- 
tion, which  was  the  third  Tuesday 
in  April,  1888.  No  power  is  con- 
ferred by  the  charter  or  by  statute, 
and  there  is  no  inherent  power,  to 
r^nove  directors,  who  are  elected 
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for  a  definite  period  fixed  by  stat- 
ute, before  the  expiration  of  that 
period.  .  .  .  They  really  consti- 
tute the  govemingr  body;  and  the 
charter  of  incorporation,  the  stat- 
utes, and  the  by-laws  are  a  contract 
between  the  shareholders,  as  to 
their  elation  and  the  duration  of 
their  term  of  office.  A  majority  of 
the  board  of  directors  cannot  abro- 
erate  nor  extend  their  term  of  office 
by  merely  chansring  the  time  of  the 
annual  meeting  of  the  stockholders. 
If  they  have  such  power,  they  could 
cause  quarterly  or  monthly  elec- 
tions, by  successive  amendments  of 
the  by-laws  changing  the  time  of 
the  anni^al  meeting." 

The  court  pointed  out  that  it 
could  not  be  determined  from  the 
record  in  the  Nathan  Case  what 
four  of  the  new  directors,  if  any 
specifically,  were  elected  to  fill  tlie 
vacancies  on  the  board;  that  the 
sale  and  transfer  of  the  stock  of  the 
four  directors  did  not  oi>erate,  ipso 
facto,  to  remove  said  four  directolns 
from  oflSce  (though  it  may  have  af- 
forded sufficient  cause  for  remov- 
al) ;  and  that  it  certainly  did  not  re- 
move the  remaining  directors,  who 
had  not  ported  with  their  stock,  nor 
constitute  a  cause  therefor.  It  was 
further  pointed  out  that  "without 
proceedings  looking  to  removal,  or 
even  declaring  vacancies,  the  ma- 
jority of  the  stockholdors  elected 
an  entire  new  board,  thus  indirect- 
ly superseding  <M  the  directors  first 
elected." 

Thus,  the  Nathan  Case  specifical- 
ly points  out  that  a  majority  of  the 
board  of  directors  cannot  extend 
their  term  of  ofllce  by  merely  chang- 
ing the  time  of  the  annual  meeting 
of  the  stockholders;  nor  extend 
their  term  of  office  by  negligently 
or  designedly  refusing  to  call  the 
annual  stockholders'  meeting  '  at 
which  officers  are  required  to  be 
elected;  nor  amend  the  by-laws  to 
prevent  the  call  for  a  stockholders' 
meeting  for  the  election  of  officers. 

If  appellants  have  the  correct 
view  of  this  question,  any  board  of 
directors  failing  or  refusing,  by  in- 
advertence or  design,  to  c^^U  the  an- 


nual meeting  of  stockhoMers,  can 
continue  themselves  in  power  for  an 
additional  poriod  beyond  the  statu- 
tory term,  in  the  office  to  which  they 
were  dected,  and  iMm  aflfect  or  jeop- 
ardize the  serious  business  inter- 
ests of  the  corporation  and  of  its 
stockholders.  As  illustrated  in  brief 
of  appellant's  counsel,  by  their  own 
neglect  or  design,  the  directors  in 
the  instant  case  would  remain  in 
office  from  July  11, 1916,  to  Novem- 
ber 21,  1916,  beyond  the  yeu*  for 
which  they  were  elected  by  the 
stockholders. 

The  Weatherly  Case  is  not  in  con- 
flict with  the  view  we  have  ex- 
pressed. There  there  was  an  applica- 
tion by  a  licensed  physician  for  a  writ 
of  mandamus  to  a  medical  and  sur- 
gical society,  a  private  corporation, 
to  compel  the  restoration  of  rdator 
to  membership  and  office  in  the  so- 
ciety.   By  the  provisions  of  the  so- 
ciety's constitution,  the  business  of 
each  regular  meeting  was  particn- 
larly  specified;  and  it  was  farther 
declared  that  the  prescribed  order 
of  business  might  be  suspended  at 
any  time  by  the  vote  of  a  majoritF 
of  the  members  present    The  hold- 
ing  was,   that   while  the   society 
might,  at  any  meeting  nt  apart  for 
any  specified  purpose,  suspend  the 
prescribed  order  of  busiaeBs  by  the 
vote  of  a  majority  pnaemt,  and  post- 
pone   consideration'  to    a    future 
meeting,  this  could  be  dime  only  at 
the   pfurticular  .  meeting  at  which 
such  business  was,  by  the  constitu- 
tion of  the  society,  prescribed  to  be 
considered.     The  business  relating 
to  the  revision  of  the  roll  of  mem- 
bers, being  specially  prescribed  for 
the  regular  meeting  in  April,  it  was 
held,  could  not  be  transacted  at  a 
call  meeting  in  August,  unless  regu- 
larly postponed  to  that  time  from 
the  regular  meeting  in  April.    Re- 
lator's name  having  been  "struck 
from  the  roll  of  mfembership"  at  the 
regular  meeting  in  April,  by  pro- 
ceedings which  were  thereafter  held 
to  be  irregular  and  which  were  set 
aside  by  its  order,  the  society  had 
no  authority,  at  a  call  meeting  in 
August,   to   strike   relator's  name 
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from  the  roll.  Mandamoa  was 
awarded  to  compel  his  restoratiozu 

It  has  been  held  that  provisioiiB 
in  statutes  and  by-laws  requiring 
the  election  of  directors  to  be  had 
on  a  specified  day  are  to  be  regard- 
ed  as  directory; 
viai^i^Tto  that,  if  the  given 
Iw4«^*""  election  is.  not  held 
on  the  specified 
day,  it  may  be  held  at  a  later  date 
within  a  reasonable  time  thereafter ; 
and  that  the  directors  then  chosen 
will  be  directors  de  jure.  Hughes 
V.  Parker,  20  N.  H.  58;  Nashua  F. 
Ins.  Co.  V.  Moore,  55  N.  H.  48  (in 
regard  to  a  by-law);  Beardsley  v. 
Johnson,  121  N.  Y.  224,  24  N.  E. 
380;  Scanlan  v.  Snow,  2  App.  D.  C. 
137;  Vandeburgh  v.  Broadway  Un- 
der-Ground Connecting  B.  Co.  29 
Hun,  848;  1  Thomp.  Corp.  §  812;  10 
Cyc  321,  322. 

We  be^eve  it  to  be  in  consonance 
with  both  the  letter  and  the  spirit 
of  our  statute  that,  where  the  an- 
nual meeting  of  stockholders  is  not 
called  or  held  on  the 

tf"i«t"illi"  d»te  prescribed  in 
Beeewitjr  of         the  by-laws,  it  be- 

the  directors  within 
a  reasonable  trnie  thereafter  to  call 
such  annual  meeting.  Especially  is 
this  true  when  demand  is  made  on 
the  directors  for  such  purpose  by  a 
stockholder.  When  such  meeting  of 
the  stockholders  is  called  and  held, 
it  becomes  the  annual  meeting 
thereof,  required  to  be  held  by  the 
by-laws  and  by  the  statute.  State 
ex  rel.  Sears  v.  Wright,  10  Nev. 
175;  Sylvania  &  6.  B.  Co.  v.  Hoge, 
129  Ga.  740,  59  S.  E.  809;  Stabler 
V.  El  Dora  Oil  Co.  27  Cal.  App.  616, 
150  Pac.  644;  Hicks  v.  Lanceston, 
1  BoUe,  Abr.  514,  pi.  6;  10  Cyc.  318. 
The  directors  are  tlie  proper  Offl- 

teMc-aotlee   •(     ^"  ***  CaUSO  tO  is- 

■»««w-»r*»       sue  and   be   givea 
"'*■*'••  the  legal  notice  of 

the  time  and  place  of  stockhokiers' 
meeting,  when  the  by-laws  do  not 
desiimate  the  same.  1  Thomp.  C<Hrp. 
2d  ed.  §  808;  Cook,)  Corp.  6th  ed. 
§§  698,  594;  10  Cye.  S21;  Knoll  v. 
Levert,  136  La.  241, 66  So.  959.  The 


EX  BEL.  COOK.  WT 

H  Bo.   iS.) 

directors  failing  to  give  this  notie* 
and  to  call  the  annual  meeting  in 
the  case  at  bar,  tbe  petitioning 
stockholders  first  applied  to  the  di- 
rectors for  redress  of  their  griev- 
anc(g — the  failure  to  call  the  amnial 
meetmg— requesting  t^t  the  annual 
meeting  be  forthwith  called  for  the 
election  of  oflScers.  .  The  directors 
failing  to  comply  with  this  request, 
the  petitioners  implied  for  the  writ 
of  miandamus  to  compel  the  issuance 
of  the  call  fw  the  annual  meeting 
of  stockholders.  King  v.  Livingston 
Mfg.  Co.  192  Ala.  269,  68  So.  897; 
Howze  V.  Harrison,  165  Ala.  150, 
51  So.  614;  Louisville  &  N.  B.  Co. 
V.  Neal,  128  Ala.  149,  29  So.  865; 
Crow  V.  Florence  Ice  &  Coal  Co.  143 
Ala.  541,  39  So.  401. 

That  the  ownership  of  some  of 
the  corporation's  stock  was  in  liti- 
gation, and  certain  of  its  stock  had 
been  bought  in  hy  g,„^„^^^„^ 
the  corporation  at  a«o'»«»*  iiomi»k 
sale  for  the  purpose '^•*^*"' 
of  enforcing  the  corporation's  statu- 
tory lien  thereon  for  a  debt  due  the 
corporation  by  a  stockholder,  was 
no  good  reason  why  the  annual  elec- 
tion should  not  be  held,  and  the 
stockholders  entitled  to  participate 
therein  giyen  the  opportunity  to  ex- 
press  a  choice  for  directors  and 
other  oflScers  for  the  ensuing  year. 
The  stock  book  is  H^,»,,oe- 
'  evidence    of    the  '««"  *•  ^««- 

.    1  .      .  .        .-1         ■toelK  book. 

nght  to  vote  the 
stock  shown  to  be  in  the  name  of 
its  owner.  2  Cook,  Corp.  §  611; 
Com.  ex  rel.  Eberhardt  vi  Dalzell, 
152  Pa.  217,  34  Am.  St  Bep.  640, 
25  Atl.  535;  Morrill  v.  Little  Falls 
Mfg.  Co.  53  Mmn.  371,  21  L.B.A. 
174,  55  N.  W.  547;  State  ex  rel. 
White  V.  Ferris,  42  Conn.  568 ;  Hop- 
pin  V.  Buffum,  9  E.  I.  513,  11  Am. 
Bep.  291;  People  ex  rel.  Allen  Vi 
HiU,  16  Cal.  113. 

The  stock  purchased  by  the  cor- 
poration to  ei^rce  its  statutory  lien 

becomes      treasu^  8.».e-tre..«rT 
stock,  and,  as  such, .  ■»»ek-rt»itt  t6 
is  not  entitled  to  be  '"*•• 
Toted.   2  Cook,  Corp.  6th  ed.  611^ 
613;  1  Cook,  Corp.  6th  ed.  §  129;  8 
Thomp.   Corp.   2d   ed.    §    1945;   4 
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Thomp.  Corp.  2d  ed.  §  8768;  Mar- 
ket Street  R.  Co.  v.  Hellman,  109 
Cal.  671,  42  Pac.  230;  Ex  parte 
Willcocks,  7  Cow.  402,  17  Am.  Dec. 
526. 

Applying  the  foregoing  well-es- 
tablished rules  for  the  protection 
and  management  of  the  affairs  of 
corporations,  to  the  admitted  facts 
in  this  case,  we  are  of  opinion  that 
the  writ  of  mandamus  awarded  by 
the  judge  of  the  Law  and  Equity- 
Court    of    Mobile    was    properly 


awarded,  that  the  petitioners  were 
entitled  to  the  relief  prayed,  and 
that  the  judgment  shotdd  be  and  it 
is  affirmed. 

The  time  having  passed  for  com- 
pliance with  the  writ  heretofore 
granted  by  the  lower  court,  said 
lower  court  will  fix  another  day  for 
compliance  with  said  former  writ  of 
mandamus  granted  in  said  cause. 

Anderson,  Ch.  J.,  and  Mayfieid 
and  Somorlll^  JJ.,  concur. 


ANNOTATION. 
Power  of  dir«ctors  to  diange  time  for  regular  meetiiig*  of  stodcholdert. 


It  is  the  purpose  of  this  note  to  dis- 
cuss only  those  cases  dealing  directly 
with  the  power  of  the  directors  of  a 
corporation  to  change  the  time  of  the 
regular  meetings  of  the  stockholders, 
as  fixed  by  the  charter  or  by-laws  of 
the  company.  Cases  dealing  with  ad- 
journed meetings  or  with  the  validity 
of  a  meeting  called  by  the  directors 
where,  through  inadvertence  or  neg- 
lect, the  regrular  meeting  was  not  held 
at  the  duly  appointed  time,  are  ex- 
cluded. 

It  is  well  settled  that,  where  the 
date  for  the  regular  meeting  of  the 
stockholders  of  a  corporation  is  fixed 
by  the  charter  or  by-laws  of  a  cor- 
poration, the  directors  have  no  power 
to  change  the  time  of  the  meeting  un- 
less the  stockholders  acquiesce,  par- 
ticularly where  the  effect  of  the 
change  is  to  postpone  an  election  of 
directors.  Pond  v,  Vermont  Valley  R. 
Co.  (1876)  Fed.  Gas.  No.  11,264;  Na- 
than V.  Tompkins  (1886)  82  Ala.  437, 2 
So.  747;  Mottu  v.  Primrose  (1865)  23 
Md.  482;  Elkins  v.  Camden  &  A.  R.  Co. 
(1883)  86  N.  J.  Eq.  469;  Canairo  v. 
Serrao  (1897)  11  Haw.  22;  Smith  v. 
Paringa  Mines  [1906]  2  Ch.  Eng.  193, 
94  L.  T.  N.  S.  571,  75  L.  J.  Ch.  N.  S. 
702,  13  Manson,  316;  And  see  the  re- 
ported case  (Walsh  v.  State,  ante, 
551). 

In  Elkins  v.  Camden  &  A.  R.  Co. 
(1883)  36  N.  J.  Eq.  467,  the  court, 
holding  that  the  board  of  directors  of 
a  corporation  had  no  power  to  change 
the  date  of  the  annual  meeting  of  the 


stockholders  without  their  consent,  set 
out  the  facts  and  its  rulings  thereon 
as  follows:  "The  charter  provides 
that  annual  meetings  of  the  stockhold- 
ers shall  be  held  for  the  election  of  di- 
rectors, and  that  each  share  of  stock 
shall  be  entitled  to  one  vote.  For 
some  years  prior  to  1881,  the  annual 
meeting  for  the  election  of  directors 
was  held  on  the  fourth  Thursday  of 
October  in  each  year,  but  on  the  21st 
of  July,  1881,  the  directors  adopted  a 
by-law,  changing  the  date  from  the 
fourth  Thursday  of  October  to  the 
fourth  Thursday  of  February.  The 
change  thus  made,  so  far  as  the  record 
in  this  case  shows,  was  acquiesced  in 
by  the  stockholders,  and  the  pfesent 
board  was  elected  on  the  day  so  desig- 
nated. '  On  the  19th  day  of  October, 
1882,  the  present  board  attempted,  by 
resolution,  to  change  the  time  of  the 
annual  meeting  from  the  fourth 
Thursday  of  February  to  the  fourth 
Thursday  of  October.  This  action  is 
the  grievance  of  which  the  complain- 
ant complains.  The  effect  of  the 
change,  it  will  be  perceived,  is  .to  inr 
crease  the  term  of  ofltee  of  the  persons 
who  attempted  to  make  it,  from  one 
year  to  one  year  and  eight  months, 
nearly  double  the  period  for  which 
they  were  elected.  And  this  they  have 
attempted  to  do  without  the  consent  of 
the  proprietors  of  the  corporation,  ex- 
cept so  far  as  they  may  happen  to  be 
represented  by  the  persons  constitut- 
ing the  board  of  directors.  If  they 
may  lawfully  do  what  they  have  at- 
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tempted,  it  is  difficult  to  perceive  why 
they  may  not,  a  month,  more  or  less, 
before  the  day  now  fixed,  make  an- 
other change,  and  to  continue  chang- 
ing the  day  from  time  to  time,  as  long 
as  they  may  find  it  agreeable  to  con- 
tinue in  otRce,  and  thus  absolutely  de- 
prive the  proprietors  of  the  corpora- 
tion of  that  provision  of  the  charter 
which  secures  to  them  the  right  to 
designate  annually  the  persons  who 
shall  manage  the  affairs  of  the  cor- 
poration. That  provision  of  the  char- 
ter which  declares  that  annual  meet- 
.  ings  of  the  stockholders  shall  be  held 
for  the  election  of  directors  grants  to 
the  stockholders  a  highly  important 
and  valuable  right,  which  the  direc- 
tors can  neither  defeat  nor  impair.  It 
gives  the  stockholders  the  right  to  say, 
once  in  each  year,  not  once  in  eighteen 
months  or  two  years,  by  a  vote  of  a 
majority  of  shares,  who  shall  be 
elected  directors,  and  as  such  have  the 
conduct  and  management  of  the  busi- 
ness of  the  corporation  for  the  next 
■year.  The  right,  therefore,  to  change 
the  day  for  the  annual  meeting  is  one 
which,  from  its  very  nature,  can  alone 
be  exercised  by  the  stockholders.  No 
board  of  directors  can,  without  the 
stockholders'  consent,  hold  office  for 
a  period  longer  than  one  year." 

In  Smith  v.  Paringa  Mines  [1906]  2 
Ch.  (Eng.)  198,  it  appeared  that  the 
directors  of  a  corporation  attempted 
to  postpone  the  annual  meeting  of  the 
stockholders  to  a  date  three  weeks 
later  than  that  fixed  by  the  articles  of 
association.  The  court,  holding  that 
they  were  without  the  power  to  make 
such  a  change,  said :  "I  entirely  agree 
with  the  opinion  given  by  counsel 
that  it  was  not  competent  for  the 
board  to  postpone  the  meeting.  The 
articles  provide  for  the  adjournment 
of  a  general  meeting  in  certain  events, 
but  they  contain  no  provision  for  post- 
ponement. It  is  said  that  the  direct- 
ors must  be  able  to  postpone  the  meet- 
ing because  they  may  fix  the  time  and 
place  at  which  the  meeting  is  to  be 
held;  bat  in  my  opinion  that  is  not  so. 
On  the  other  hand,  if  the  directors  had 
power  to  postpone,  and  a  meeting  ad- 
verse to  the  directors  was  called,  they 
might  postpone  it  for  a  week  or  a 


month,  or  perhaps  sine  die.  I  cannot 
see  that  there  is  any  doubt  upon  the 
point." 

In  Nathan  v.  Tompkins  (1886)  82 
Ala.  437,  2  So.  747,  quoted  in  the  re- 
ported case  (Walsh  v.  State),  it  ap- 
peared that  the  directors  changed  the 
date  of  the  annual  meeting  from 
April,  1888,  to  May,  1887,  nearly  a 
year  earlier  than  the  time  fixed  by  the 
by-laws,  and  at  a  meeting  held  on  the 
new  date  it  was  attempted  to  con- 
solidate with  another  corporation. 
The  court  held  the  entire  proceeding 
to  be  illegal  and  void. 

In  Mottu  V.  Primrose  (1866)  28  Md. 
482,  it  appeared  that,  under  the  by- 
laws of  a  corporation,  the  election  of 
the  board  of  managers  was  to  be  held 
at  the  annual  meeting  of  the  stock- 
holders fixed  for  the  third  Tuesday  in 
May  of  each  year.  The  board,  fearing 
that  they  would  be  deprived  of  ofilce 
if  the  election  were  held  at  the  reg- 
ular annual  meeting,  passed  a  resolu- 
tion changing  the  date  of  the  meeting 
to  the  second  Tuesday  of  November. 
Holding  that  the  botard  exceeded  its 
powers  in  passing  the  resolution,  the 
court  said :  "It  is  contended  that  their 
power  to  pass  the  resolution  is  to  be 
found  in  the  authority  given  to  them 
to  specify  in  a  by-law  the  time  for  the 
annual  election.  It  is  plain  tiiat  the 
object  of  this  provision  is  to  enable 
the  board  to  carry  out  the  intent  of  the 
act  by  securing  an  annual  election, 
and  not  to  authorize  them  to  defeat 
that  intent  by  preventing  such  elec- 
tion. The  power  to  fix  the  time  for 
the  annual  election  cannot  be'  con- 
strued into  a  power  in  the  incumbents 
to  extend  their  term  of  office  indefinite-  . 
ly.  So  to  hold  would  defeat  the  provi- 
sions of  the  charter,  and  overturn  the 
principles  upon  which,  alone,  the  cor- 
poration can  be  safely  carried  on,  by 
depriving  the  stockholder^  of  the  right 
secured  to  them  by  law,  of  controlling 
ihe  management  of  the  company." 

In  Pond  V.  Vermont  Valley  B.  Co. 
(1876)  Fed.  Ca?.  No.  Jl,264,  It  ap^ ' 
peared  that  a  by-law.  of  a  corporatidn 
provided  as'  follows:  "The  annual 
meeting  of  the  stockholders  of  this 
association  shall  be  held  in  the  month 
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of  June,  or  at  such  other  time  as  the 
directors  may  order."  It  was  held 
that  a  resolution  of  the  board  of  di- 
rectors, postponing  the  annual  meet- 
ing until  the  following  December,  was 
not  valid,  it  appearing  that  the  action 
was  taken  in  order  to  prevent  the  exer- 
cise by  the  holders  of  newly  issued 
stock  of  their  right  to  participate  in 
the  affairs  of  the  company. 
In  Canairo  v.  Serrao  (1897)  11  Haw. 


22,  it  was  held  that,  where  the  by-laws 
of  a  corporation  provided  that  the  an- 
nual meeting  of  stockholders  should 
be  held  on  January  16th,  the  directors 
had  no  power,  without  the  consent  of 
the  stockholders,  to  change  the  date  to 
January  17th,  and  that  officers  elected 
at  a  meeting  held  on  the  latter  date 
were  not  entitled  to  the  offices,  and 
could  be  ousted  by  quo  warranto  pro- 
ceedings. M.  B. 


JOSEPHA  WUNSEWICH,  Appt., 

V. 

EDWARD  OLSON  et  al.,  Respta. 

Mtmte$ota  Supreme  Court— June  1,  1917* 
(137  Minn.  98,  162  N.  W.  1064.) 

Intoxicating  Hqnor  —  salt  on  bond  —  leave  of  court. 

1.  Suit  may  be  brought  upon  a  liquor  dealer's  bond  without  obtaining 
leave  of  court  to  bring  such  suit. 

tSee  noU  on  this  question  beginning  on  page  563.] 


Appeal  —  record  —  sufficiency. 

2.  The  rules  require  an  appellant  to 
print  only  so  much  of  the  record  as 
will  fully  and  clearly  present  the 
questions  raised  by  him.  If  respond- 
ent deems  other  parts  of  the  record 
necessary  to  properly  present  all  the 
questions  involved,  he  may  print  a 
supplemental  record,  or  refer  to  the 
folios  or  pages  of  the  settled  case  on 
file. 

Headnotes  by  Taylor,  C. 


Trial  —  jury  —  eaose  of  accident. 

8.  Plaintiff's  son  became  intoxi- 
cated and  was  struck  and  killed  by  a 
locomotive.  The  evidence  made  a 
question  for  the  jury  as  to  whether  the 
accident  happened  in  consequence  of 
bis  intoxicated  condition,  and  as  to 
whether  such  condition  was  in  part  at- 
tributable to  liquor  sold  him  in  de- 
fendant Olson's  saloon  while  he  was 
intoxicated. 


Appiiai,  by  plaintiff  from  an  order  of  the  District  Oonrt  for  Pine  County 
denying  a  motion  for  new  trial  in  an  action  on  a  saloon  keeper's  bond,  to 
recover  damages  for  loss  of  means  of  support  on  account  of  the  death  of 
plaintiff's  son,  v^o  was  killed  while  intoxicated.   Reversed. 

The  faclB  are  stated  in  the  CJomniissioner's  opinion. 

Mr.  ThoBtos  J.  Jogrce,  for  appellant:      Hanson,  28  Minn.  403,  10  N.  W.  429; 


Leave  to  sue  was  not  a  necessary 
prerequisite  to  the  authorized  com- 
mencement of  the  action. 

Bartels  v.  Gove,  4  Wash.  6?8, 80  Pac. 
676;  Waseca  County  v.  Sheehan,  42 
Minn.  57.  5  L.R.A.  785,  43  N.  W.  690. 

Even  if  le^ve  to  sue  was  necessary 
to  the  legal  institution  of  the  actioiL 
the  omission  to  obtain  it  was  waived 
by  the  defendants. 

State  ex  rel.  Rosckes  v.  Dreger,  97 
Minn.  224, 106  N.  W.  904;  Anderson  v. 


Litchfield  v.  McDonald,  85  Minn.  167, 
28  N.  W.  191;  Leuthold  v.  Yonng,  32 
Minn.  182, 19  N.  W.  662;  McColUster  v. 
Bishop.  78  Minn.  228,  80  N.  W.  1118; 
Harris  v.  Hardy,  3  Hill,  398;  Higgins 
v.  Allen,  6  How.  Pr.  80;  Nye  v.  Kelly, 
19  Wash.  73,  52  Pac.  628. 

A  verdict  was  not  justifiable  ia  any 
view  of  the  ease. 

Eaton  ▼.  Oale,  96  Minn.  161,  104  N. 
W.  833. 

Since  the  defendant  Oivm  was  not 
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entitled  to    a    directed 
court  was  in  error  in  directing  a  ver- 
dict in  favor  of  both  defendants. 

First  Nat.  Bank  v.  Holan,  63  Minn. 
528,  65  N.  W.  962. 

Messrs.  John  Jenswold  and  John  IX 
Jenswold  for  respondents: 

Both  upon  the  pleadings  and  the 
evidoteei  there  could  be  no  recovery. 

Eoski  V.  Pakkala,  121  Minn.  460,  47 
LJLA.(N.S.)  188, 141  N.  W.  798;  State 
V.  Lundgren,  124  Minn.  163,  144  N.  W. 
752,  Ann.  Cas.  1915B,  377. 

Leave  of  court  to  sue  on  the  bond  Is 
a  condition  precedent  to  the  mainte- 
nance of  the  action. 

litchfield  V.  McDonald,  86  Minn. 
m,  28  N.  W.  191;  Wood  v.  Myrick, 
16  Minn.  494^  Gil.  447;  Lanier  v.  Ir- 
vine, 24  Minn.  116;  Schmidt  v.  Gayner, 
59  Minn.  303,  61  N.  W.  333,  62  N.  W. 
265;  Cook  v.  Thurston,  18  Misc.  506, 
42  N."  Y.   Supp.   1084. 

Taylor,  C,  filed  the  following 
opinion: 

Plaintiff  brought  this  action  upon 
a  saloon  keeper's  bond  to  recover 
damages  for  the  death  of  her  adult 
son,  Adolph  Wunsewich,  who  was 
killed  by  a  railroad  train  while  in- 
toxicated. At  the  dose  of  the  evi- 
dence, defendants  moved  for  a  di- 
rected verdict  in  their  favor  on  the 
ground  that  plaintiff  had  failed  to 
procure  leave  of  court  to  bring  suit 
upon  the  bond,  and  on  the  further 
ground  that  she  had  failed  to  prove 
any  breach  of  the  bond.  The  trial 
court,  after  remarking  that  the  evi- 
dence made  a  questicm  for  the  jury 
as  to  whether  there  had  been  a 
breach  of  the  bond,  granted  the 
motion,  for  the  reason  that  plaintiff 
had  not  been  given  leave  to  bring 
suit  upon  it.  Plaintiff  appealed 
from  an  order  denying  a  new  trial. 

Defendants  made  a  preliminary 
motion  to  dismiss  the  appeal  under 
the  rules  for  the  failure  of  plaintiff 
to  serve  or  print  the  evidence. 
Plaintiff  has  raised  no  questions 
vhicb  reqtdrei  a  consideration  of  the 
evidence.  She  r^sts  her  appeal  up- 
on the  contention  that  the  court 
erred  in  holding  that  her  failure  to 
obtain  leave  of  court  to  bring  the 
suit  enlitied  defendants  to  a  ver- 
dict The  rules  require,  her  to  serve 
uid  print  only  so  much  of  the  record 
2  A.L.R.— 36. 
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vierdict,  the    as  will  fully  and  dearly  present  the 
questions  reased  by 


£er.  This  she  has  fJ5SS;r.5?'* 
done.  If  defend- 
ants deem  other  parts  of  the  record 
necessary  to  properly  present  all  the 
questions  involved,  the  rules  author- 
i^  them  to  print  a  supplemental 
record,  or  to  refer  to  the  folios  or 
pages  of  the  settled  case  on  file. 
Hie  motion  is  denied. 

The  first  question  is  whether  it 
was  incumb^t  upon  plaintiff  to 
make  an  application  to  the  court  and 
obtain  leave  to  sue  upon  the  bond 
before  'she  brought  her  suit. 

The  statutes  require  a  plaintiff  to 
procure  leave  of  court  before  bring- 
ing suit  upon  certain  statutory 
bonds.  A  plaintiff  other  than  the 
stete  or  body  politic  to  whom  the 
bond  is  given  must  procure  leave 
of  the  district  court  before  bringing 
suit  upon  the  official  bond  of  a  pub- 
lic officer  (Gen.  Stat.  1918,  §§  8243, 
8244).  Leave  to  sue  must  be  ob- 
tained from  the  probate  court  be- 
fore bringing  suit  upon  a  bond  given 
in  proceedings  in  that  court  (Gen. 
Stat.  1913,  §  7421).  The  statutes 
also  authorize  suits  upon  certain 
statutory  bonds,  without  providing 
that  leave  to  sue  shall  first  be  ob- 
tained. No  such  provision  is  con- 
teined  in  the  statute  requiring  bonds 
from  persons  who  contract  to  per- 
form public  work  for  the  state  or  its 
municipalities  (Gen.  Stat.  1913,  §§ 
8246-8247) ;  nor  in  the  statute  re- 
quiring bonds  from  liquor  dealers, 
and  under  which  the  bond  in  con- 
troversy was  given  (Gen.  Stet. 
1918,  §§  8116,  3117).  It  is  con- 
tended that  the  provision  in  respect 
to  suits  upon  the  official  bonds  of 
public  officers  is  intended  to  apply 
to  suits  upon  all  statutory  bonds, 
and  applies  to  suits  upon  the  bonds 
of  liquor  dealers.  We  cannot  so 
hold.  While  the  bond  of  a  liquor 
dealer  is  a  statutory  bond  in  that 
the  statute  requires  it  to  be  given, 
and  prescribes  the  conditions  which 
it  shall  contein  and  the  burdens 
which  it  shall  impose  upon  the  ob- 
ligors thereon,  it  is  in  no  proper 
sense  an  official  bond.    The  liquor 
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dealer  is  not  a  public  officer,  and  the 
bond  is  not  s^iven  to  sefture  the  per- 
formance of  any  official  duties  by  a 
public  officer.  Its  purpose  is  to  se- 
cure the  observance  of  the  regula- 
tions and  restrictions  placed  upon 
the  liquor  traffic,  and  to  provide  re- 
sponsible' persons  to  whom  those 
suffering  injury  from  a  nonobserv- 
ance  of  such  regulations  and  re- 
strictions may  look  for  compensa- 
tion. The  fact  that  the  lesrislature 
has  expressly  required  a  plaintiff  to 
obtain  leave  of  court  before  bring- 
ing suit  upon  certain  statutory 
bonds,  and  has  omitted  to  require 
him  to  obtain  such  leave  before 
bringing  suit  upon  certain  other 
statutory  bonds,  indicates  that  the 
legislature  did  not  intend  that  the 
same  rule  should  apply  as  to  all 
statutory  bonds,  but  that  this  limita- 
tion upon  the  right  to  sue  should  ap- 
ply only  in  those  cases  where  it  was 
expressly  imposed.  If  the  legislature 
had  intended  that  the  limitation  in 
respect  to  official  bonds  should  also 
apply  to  the  bonds  given  by  liquor 
dealers,  it  would  doubtless  have  in- 
serted a  provision  to  that  effect,  as 
it  did  in  §  15  of  chapter  230  (p. 
320)  of  the  Laws  of  1905,  and  §  18 
of  chapter  127  (p.  127)  of  the  Laws 
of  1909,  relating  to  the  bonds  re- 
quired from  ditch  contractors.  We 
have  reached  the  conclusion  that 
plaintiff  had  the  right  to  bring  her 

Intoxlcmtins  SUlt      WithoUt      firSt 

KS?a  *Y?mii  "■      obtaining  leave  of 

Dona— leave  .   ,     ^  nn.* 

of  eowt.  court  to  do  so.   This 

conclusion  is  in  harmony  with  the 
conclusion  reached  in  Rosman  v. 
Bankers  Surety  Co.  126  Minn.  485, 
148  N.  W.  454. 

Defendants  insist  that  the  evi- 
dence is  not  sufficient  to  make  a 
question  for  the  jury  as  to  whether 
there  had  been  a  breach  of  the  bond, 
and  invoke  the  well-established  rule 
that  a  correct  decision  will  not  be 
reversed  because  it  was  based  on  a 


wrong  reason.  We  have  read  the 
evidence  attentively  and  conclude, 
as  claimed  by  defendants'  counsel, 
that  the  present  question  narrovs 
down  to  tiiis :  Is  tiie  evidence  suffi- 
cient to  make  a  question  for  the  juiy 
as  to  whether  Wunsewich's  condi-. 
tion  at  the  time  of  the  accident  was 
attributable  to  intoxicating  liquor 
sold  to  him  by  defendant  Olson  or 
his  bartender  while  he  was  intoxi- 
cated? The  evidence  is  conflicting, 
but  we  are  not  now  concerned  with 
the  weight  of  the  evidence.  The 
question  here,  is  whether  the  jury, 
if  they  had  believed  the  evidence 
supporting  plaintiff's  contention  and 
had  disbelieved  the  evidence  op- 
posed thereto,  could  reasonably  have 
found  that  such  sales  had'  been 
made,  and  that  the  accident  had  re- 
sulted in  consequence  of  the  fur- 
nishing of  the  liquor  illegally  sold. 
There  was  only  the  one  saloon  in  the 
village.  Wunsewich  was  struck  by 
the  locomotive  at  9:23  in  the  fore- 
noon of  August  7,  1916.  There  is 
evidence  from  which  the  jury  could 
find  that  he  was  badly  intoxicated 
the  evening  before  the  accident  and 
at  the  time  of  the  accident,  and  that 
he  had  purchased  and  drank  liquor 
in  the  saloon  on  the  morning. of  the 
accident;  and  we  think  it  would  be 
permissible  for  the  Trt«i-j«rr- 
jury  to  infer  from  "•»••  •' 
the  evidence  on  the  •»"»*•»*• 
part  of  plaintiff,  if  they  believed  it, 
and  frpm  the  facts  and  circum- 
stances disclosed  by  the  evidence, 
that  his  condition  at  the  time  of  the 
accident  was  in  part  attributable  to 
liquor  furnished  him  in  the  saloon 
while  he  was  intoxicated,  and  that 
su^h  condition  was  the  proximate 
eause  of  the  accident.  The  com- 
plaint sufficiently  alleges  such  facts 
as  a  basis  for  the  cauise  of  action, 
and  we  think  that  the  case  should 
have  been  submitted  tb  the  ju^. 
Order  reversed. 
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Leave  of 


ANNOTATION. 
M  pwwquuite  to  a^tioii  on  atatutory  bond. 


I.  Generally,    663. 

n.  Bond  of  executor  or  administrator, 

663. 
m  Bond  of  groardian,  669. 
IV.  Bond  of  county  clerk,  571. 

V.  Bond  of  county  treasurer,  671. 
VL  Bond  of  constable,  672. 

I.  GeneraUy. 

It  seems  that  leave  of  court  is  not 
prerequisite  to  an  action  on  a  statu- 
tory bond  unless  it  is  required  by  stat- 
ute. Hudson  V.  Bishop  (1887)  82  Fed. 
519;  State  use  of  Thompson  v.  Wilson 
(1878)  38  Md.  888;  Grafilin  v.  State 
(1906)  103  Md.  171,  68  Atl.  878,  7  Ann. 
Cas.  1061 ;  Waseca  County  v.  Sheehan 
(1889)  42  Minn.  57,  5  L.R.A.  786,  48 
N,  W.  690;  Carver  County  v.  Bongard 
(1901)  82  Minn.  431,  85  N.  W.  214; 
State  ex  rel.  Jackson  County  v.  Chick 
(1898)  146  Mo.  645,  48  S.  W.  829;  State 
ex  rel.  Christian  County  v.  Gideon 
(1900)  158  Mo.  827, 69  S.  W.  99;  People 
V.  Holmes  (1829)  2  Wend.  (N.  Y.) 
281;  Higley  v.  Robinson  (1832)  7 
Wend.  (N.  Y.)  482;  Dunne  v.  Ameri- 
can Surety  Co.  (1899)  43  App.  Div.  91, 
59  N.  Y.  Supp.  429;  Levin  v.  Robie 
(1898)  6  Misc.  529,  25  N.  Y.  Supp.  982; 
State  ex  rel.  Boothe  v.  Upchurch 
(1892)  110  N.  C.  62,  14  S.  E.  642; 
State  use  of  Magie  v.  Cutting  (1868) 
2  Ohio  St.  1;  State  er  rel.  Coleman  v. 
Cason  (1879)  11  S.  C.  392;  Bartels  v. 
Grove  (1892)  4  Wash.  682,  30  Pac. 
676.  And  see  the  reported  case 
(WcNsaewicH  v.  Olson,  ante,  560) . 

However,  in  Beall  v.  New  Mexico 
(1873)  16  Wall.  (U.  S.)  685,  21  L.  ed. 
292,  wherein  no  statute  was  referred 
to,  it  was  said  with  respect  to  an  ac- 
tion on  an  administrator's  bond: 
"The  bond  is  taken  by  the  probate 
coart,  and  is  subject  to  its  control,  and 
the  money  which  may  be  recovered 
thereon  is  ordinarily  to  be  paid  into 
said  court  for  distribution  as  assets 
of  the  estate,  unless  recovered  to  sat- 
isfy a  particular  judgment  or  decree. 
These  considerations  seem  to  demon- 
rtrate  the  propriety  of  requiring  the 


Vn.  Bond  of  sheriff,  673. 
VIIL  Bond  of  warden,  673. 
IX.  Bond  of  liquor  dealer,  674. 
X.  Bond  of  receiver,  574. 
XI.  Bond  for  costs,  675. 
XII.  Bond  of  public  contractor,  676. 
XIII.  Injunction  bond,  676. 

order  of  the  probate  court  for  prose- 
cuting the  bond." 

No  general  rule  can  be  laid  down  as 
to  the  necessity  of  obtaining  leave  of 
court  to  sue  on  a  particular  bond,  the 
matter  being  governed  wholly  by  the 
statutes  of  the  particular  jurisdiction 
applicable  to  bonds  of  that  kind.  See 
the  reported  case  (Wunsewich  v.  Ol- 
son), wherein  the  court  discusses  by 
way  of  dictum  the  statutes  applicable 
to  bonds  of  several  kinds. 

II.  Bond  of  exeeutor  or  a&mtnistrator. 

In  Connecticut  leave  of  the  probate 
court  is  apparently  required  by  stat- 
ute (Revision  1876,  p.  400,  §  13)  in 
case  of  a  suit  on  a  probate  bond.  In 
Prindle  v.  Holcomb  (1877)  45  Conn. 
Ill,  it  was  held  that  the  failure  of  s 
person  suing  a  testamentary  trustee 
to  obtain  leave  of  court  was  waived  by 
failure  to  plead  it  in  abatement. 

In  Maryland  it  has  been  held,  the 
terms  of  the  statute  not  appearing, 
that  leave  of  court  is  not  prerequisite 
to  a  suit  on  the  bond  of  an  executor 
to  recover  for  the  nonpayment  of  a 
legacy.  State  use  of  Thompson  v.  Wil- 
son (1878)  38  Md.  888. 

A  Massachusetts  statute  relative  to 
leave  of  court  to  sue  on  the  bond  of  an 
executor  or  administrator  (Rev.  Laws 
1902,  chap.  149,  §§  20-23)  provides  as 
follows :  "Section  20.  Bonds  given  by 
executors  or  administrators  for  the 
performance  of  their  trust  may  be  put 
in  suit  by  a  creditor  of  the  deceased 
for  his  own  benefit,  when  such  credi- 
tor has  recovered  judgment  for  his 
debt  against  the  executors  or  admin- 
istrators and  they  have  neglected  upon 
demand  made  by  him  to  pay  the  same 
or  to  show  sufficient  goods  or  estate 
of  the  deceased  to  be  taken  on  execu- 
tion for  that  purpose.    Section  21.  A 
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creditor  of  an  estate  which  has  been 
represented  insolvent  may  bring  such 
action  if  the  amount  due  to  him  has 
been  ascertained  by  the  decree  of  dis- 
tribution, and  the  executor  or  admin- 
istrator neglects  upon  demand  to  pay 
such  amount.  Section  22.  Such  ac- 
tion may  be  brought  by  a  person  who 
is  next  of  kin  to  recover  his  share  of 
the  personal  property  after  a  decree 
of  the  probate  court  ascertaining  the 
amount  due  to  him,  if  the  executor  or 
administrator  neglects  upon  demand 
to  pay  such  amount.  Section  23.  If 
the  probate  court,  upon  the  represen- 
tation of  any  person  interested  in  an 
estate,  finds  that  the  executor  or  ad- 
ministrator has  failed  in  any  manner 
not  specified  in  the  three  preceding 
sections  to  perform  the  cdnditions  of 
his  bond,  it  may  authorize  any  cred- 
itor, next  of  kin,  legatee  or  other  per- 
son aggrieved  by  such  maladministra- 
tion, to  bring  an  action  on  the  bond." 
Under  that  statnte,  authority  from  the 
probate  court  to  bring  suit  on  a  pro- 
bate bond  given  by  an  executor  or  ad- 
ministrator is  necessary  except  in  the 
cases  specified  in  the  first  three  sec- 
tions of  the  statute  quoted.  White  v. 
Weatherbee  (1879)  126  Mass.  450; 
McKim  v.  Roosa  (1903)  183  Mass.  510, 
63  N.  E.  651. 

In  the  case  first  cited  it  was  said: 
"The  statutes  provide  for  three  cases 
in  which  suit  may  be  brought  upon  a 
probate  bond  without  obtaining  leave 
of  the  probate  court:  1st,  by  a  creditor 
who  has  recovered  judgment  against 
a  solvent  estate;  2d,  by  a  creditor  of 
an  insolvent  estate  who  has  obtained 
a  decree  of  distribution  in  his  favor; 
and  3d,  by  'a  person  who  is  next  of 
kin,  to  recover  his  share  of  the  per- 
sonal estate  after  a  decree  of  the 
probate  court  ascertaining  the  amount 
due  to  him.'  In  each  of  these  cases, 
the  claim  of  the  plaintiff  is  liquidated 
and  ascertained  by  matter  of  record 
amounting  to  a  conclusive  judgment 
between  the  parties;  and  nothing  re- 
mains but  payment.  It  was  the  inten- 
tion of  the  statutes  to  give  any  party 
thuc  situated  the  right  to  sue  upon  the 
bond  without  obtaining  leave  of  l^e 
pnribate  eourt,  and  to  have  an  award 
of  execution  in   his   favor  for  tiie 


amount  due  him.  Gen  Stat.  chap.  101, 
IS  19-29."  It  was  held  in  that  case 
that  if  a  creditor  or  a  person  next  of 
kin  died,  bill  esieoator  or  administra- 
tor was  by  law  substituted  in  his 
place,  and  succeeded  to  his  rights  to 
maintain  an  action  under  the  statutes. 
So  in  McKim  v.  Roosa  (Mass.)  supra, 
it  was  held  that  an  action  might  be 
brought,  without  authority  therefor 
having  heax  given  by  the  probate 
court,  against  an  executor  ahd  his 
sureties  on  a  probate  bond  by  a  cred- 
itor who  had  recovered  judgment 
against  the  executor  and  had  made  an 
ineffectual  demand  on  him  to  pay  the 
same  or  show  sufficient  goods  to  be 
taken  on  execution.  In  Bobbins  v. 
Hayward  (1820)  16  MaM.  624,  it  was 
held  that  no  action  can  be  maintained 
on  a  mrobate  bond  given  by  an  admin- 
istrator for  the  use  of  one  who  is  not 
a  credMor  having  his  debt  ascertained 
by  judgment  or  decree  of  distribution, 
or  an  heir  claiming  his  distributive 
share,  the  quantum  having  been  ascer- 
tained by  a  decree  of  the  judge,  with- 
out an  assignment  of  the  bond  by  the 
judge  of  probate,  or,  what  is  equiva- 
lent, a  permission  or  license  from  the 
judge,  to  institute  process  on  the  bond. 
See,  to  the  same  effect,  Paine  v.  Stone 
(1829)  10  Pick.  (Mass.)  75.  Compare 
Be  Jones  (1829)  8  Piek.  (Mass.)  121. 

So,  where  the  debt  is  not  so  ascer- 
tained, the  creditor  must  obtain  per- 
mission from  the  judge  of  probate  to 
institute  a  suit  in  his  name  on  the 
bond.    Paine  v.  Stone  (Mass.)  supra. 

A  former  Minnesota  statute  (Gen. 
Stat.  chap.  55,  §  2)  enacted  that  "an 
action  may  be  brought  on  the  bond  of 
any  executor  or  administrator  by  any 
creditor,  where  the  amount  due  to  him 
has  been  ascertained  and  ordered  by 
the  decree  of  distribution  to  be  paid, 
if  the  executor  or  administrator  neg- 
lects to  pay  the  same  when  demanded." 
Another  section  (§  6)  of  the  same 
chapter  provides  that  "on  the  applica- 
tion of  any  person  authorized  by  this 
chapter  to  commence  an  action  on 
such  bond,  the  judge  ot  probate  BMy 
grant  permission  to  such  pwaon  to 
prosecute  the  same,  and  shall  there- 
up<Hi  furnish  to  the  applicant,  on  his 
paying  the  legal  fee,  a  carttAed  copy 
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«f  the  bond,  to^rether  with  a  certificate 
that  permis8i<Hi  has  been  granted  to 
prosecute,  and  the  name  and  residence 
of  the  applicant."  It  was  held,  in 
Wood  v.  Myrick  (1871)  16  Hfam.  494, 
Gil.  447,  that  by  tliis  statute  a  right 
of  action  on  an  administrator's  bond 
was  given  to  the  creditor  under  cer- 
tain circumstances;  that  is,  when  the 
amount  due  him  had  been  ascertained 
and  ordered  by  the  decree  of  distribu- 
tion to  be  paid;  when  the  same  had 
been  demanded  by  the  creditor  and  re- 
fused by  the  executor  or  administra- 
tor; and  when  permission  to  sue  had 
been  granted  to  the  creditor  by  the 
probate  judge.  Until  all  these  circum- 
stances coincided,  it  was  held,  the 
creditor  had  no  right  of  action  on 
the  bond.  In  the  same  case  it  was 
held  that  in  actions  on  the  bonds  of 
executors  and  administrators,  the  Stat- 
ute of  Limitations  does  not  begin  to 
ran  until  a  demand  has  been  made  and 
leave  to  sae  granted.  See  to  the  same 
effect,  Lanier  v.  Irvine  (1877)  24 
Minn.  116.  The  statute  now  in  force 
(Gen.  Stat  1918,  §  7^1)  provides  as 
follows:  "All  bonds  authorized  or  re- 
quired by  law  in  proceedings  in  the 
probate  court,  or  in  respect  of  any 
estate  under  administration  therein, 
save  as  otherwise  expressly  provided, 
shall  be  approved  by  the  probate 
judge,  and  shall  run  to  such  judge  and 
hie  successors  in  office;  and,  in  case 
of  breach  of  any  condition  thereof, 
such  bond  may  be  prosecuted  by  leave 
of  said  court  in  the  name  and  for  the 
benefit  of  any  person  interested." 

In  the  reported  case  (WUMSEWiCH 
V.  Olson,  ante,  660)  it  said,  obiter, 
that  leave  to  sue  must  be  obtained 
from  the  probate  court  before  bring- 
ing suit  on  a  statutory  bond  given  in 
proceedings  in  that  court.  In  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  Schurmeier 
(1914)  126  Minn.  368,  147  N.  W.  246, 
an  action  against  the  sureties  on  the 
bond  of  the  executors  of  an  estate  for 
a  breach  thereof  in  having  failed  to 
pay  the  claim  of  a  creditor  of  the  es- 
tate, it  was  stated  that  the  creditor, 
before  bringing  the  action,  had  pro- 
cured leave  to  do  86  from  the  probate 
court,  as  was  necessary,  and  therefore 
it  was  held  that,  aftef  the  commence- 


ment of  the  action,  the  probate  court 
could  not  affect  it  by  vacating  its  or- 
dar. 

The  Nebraska  statute  (Rev.  Stat. 
1866)  relative  to  the  bringing  of  ac- 
tions on  ^ecutors'  or  a^inistrators' 
bonds,  provides  as  follows :  "Sec.  814. 
When  it  shall  appear,  on  the  represen- 
tation of  any  person  interested  in  the 
estate,  that  the  executor  or  adminis- 
trator has  failed  to  perform  his  duty 
in  any  other  particular  than  those  be- 
fore specified,  the  judge  of  probate 
may  authorize  any  creditor,  next  of 
kin,  legatee,  or  other  person  aggrieved 
by  such  maladministration,  to  bring 
an  action  on  the  bond."  "Sec.  316.  In 
all  suits  upon  such  bonds,  the  writ  and 
proceedings  shall  be  in  the  name  of 
the  judge  of  probate;  and  when  the 
action  is  brought  for  the  benefit  of 
any  particular  person  as  creditor,  next 
of  kin,  or  legatee,  as  provided  in  this 
subdivision,  the  execution  shall  ^- 
press  that  it  is  for  the  use  of  such 
creditor,  next  of  kin,  or  legatee,  and 
in  such  case  the  person  for  whose  use 
liie  action  is  brought  shall  be  deemed 
the  plaintiff."  In  Buel  v.  Dickey 
(1879)  9  Neb.  286,  2  N.  W.  884,  it  was 
said  that,  under  these  two  sections,  it 
was  manifest  that,  in  order  to  collect 
a  legacy  by  action  on  the  bond  of  an 
executor,  the  legatee  must  have  been 
authorized  to  proceed  by  the  probate 
judge. 

Under  the  New  Hampshire  statute 
(Gien.  Stat.  chap.  187,  §§  4-6)  a  suit 
on  a  probate  bond  should  be  in  the 
name  of  the  judge  of  probate,  after  an 
order  by  him  permitting  it.  Frescott 
V.  Farmer  (1879)  69  N.  H.  90.  In  that 
case, .  however,  it  appeared  that  the 
suit  was  instituted  before  the  com- 
missioner of  insolvency,  and  the  court 
held  that  if  any  order  for  its  prosecu- 
tion had  been  necessary,  the  accept- 
ance by  the  judge  of  probate  of  the 
commissioner's  report,  which  included 
the  allowance  of  the  claim  sued  for, 
was  all  that  was  necessary.  The  court 
declared  that  the  law  compelled  a 
plaintiff  to  present  his  claim  for  al- 
lowance, or  suffer  the  consequence  of 
a  legal  bar  (Gen.  Stat.  chap.  181,  §  16) ; 
and  that  hence  the  statute  requiring  a 
formal  order  for  leave  to  bring  a  suit 
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could  not  be  held  to  apply  to  a  case 
of  this  kind.  In  Judge  of  Probate  v. 
Tillotaon  (1833)  6  N.  H.  292,  it  was 
said  that  when  a  suit  is  to  be  insti- 
tuted on  a  probate  bond  for  the  bene- 
fit of  any  person  interested  in  the  es- 
tate of  the  deceased,  the  statute  re- 
quires that  an  application  shall  be 
made  to  the  judge  of  probate  for  an 
order  to  commence  the  suit,  and  that 
the  interest  and  claim  of  the  applicant 
be  stated  in  the  application.  The  ob- 
ject of  this,  the  court  said,  is  that 
the  judge  of  probate  may  see,  before 
he  makes  the  order,  that  there  is  a 
legal  claim  which  may  be  enforced  by 
a  suit  on  the  bond,  and  that  the  execu- 
tor or  administrator  may  understand 
what  is  sought  to  be  recovered.  And 
the  court  held  that  no  execution  for 
the  benefit  of  any  person  interested 
in  the  estate  could  be  awarded  there- 
under, unless  such  application  was 
shown. 

Under  the  territorial  laws  of  New 
Mexico  it  was  held  in  Beall  v.  New 
Mexico  (1873)  16  Wall.  (U.  S.)  635, 
21  L.  ed.  292,  that  leave  of  court  was 
essential  to  tiie  prosecution  of  an  ac- 
tion on  an  administrator's  bond,  no 
statute  being  referred  to. 

A  New  York  statute  (Code  Civ. 
Proc.  §  2606)  provides  that,  where  an 
executor  dies,  the  surrogate's  court 
has  the  same  jurisdiction,  on  petition 
of  his  successor,  or  of  a  surviving 
executor,  to  compel  the  personal  repre- 
sentatives of  the  decedent  to  account, 
which  it  would  have  as  against  the 
decedent  if  his  letters  had  been  re- 
voked. And  the  next  sections  provide 
for  three  classes  of  actions  on  the  of- 
ficial bonds  of  executors  and  adminis- 
trators, as  follows :  Section  2607  pro- 
vides that,  where  an  execution  issued 
on  a  surrogate's  decree  against  an 
executor  or  administrator  has  been  re- 
turned unsatisfied,  an  action  may  be 
maintained  on  his  official  bond.  Sec- 
tion 2608  provides  that,  where  letters 
have  been  revoked  by  decree  of  the 
surrogate's  court,  the  successor  of  the 
executor  or  administrator  whose  let- 
ters are  so  revoked  may  maintain  an 
action  on  his  predecessor's  official 
bond.  Section  2609  provides  that, 
where  the  letters  are  so  revoked  and 


no  successor  is  appointed,  any  person 
aggrieved  may,  on  obtaining  leave  by 
order  of  the  surrogate  so  to  do,  main- 
tain an  action  on  the  bond  in  behalf 
of  himself  and  all  others  interested. 
In  Scofield  v.  Adriance  (1883)  1  Dem. 
S.  196,  3  N.  Y.  Civ.  Proc.  Rep.  323,  the 
court  stated  that  leave  of  the  surro- 
gate need  not  be  procured  before  the 
commencement,  under  §  2607,  of  pro- 
ceedings against  the  sureties  on  the 
bond  of  an  executor  or  administrator. 
In  Hood  v.  Hayward  (1888)  48  Hun, 
330,  1  N.  Y.  Supp.  666,  affirmed  in 
(1891)  124  N.  Y.  1,  26  N.  E.  331,  the 
court  said  that  it  did  not  seem  to  be 
necessary  under  §  2608,  that  leave 
should  be  granted  to  a  "successor,"  or 
one  standing  in  place  of  a  successor 
(in  this  case  an  executrix),  to  sue  on 
the  official  bond  of  her  coexecutor, 
whose  letters  had  been  revoked.  The 
court  stated  that  the  foregoing  sec- 
tions, when  read  together,  showed  the 
distinction.  In  Scofield  v.  Adriance 
(N.  Y.)  supra,  the  court  said  that 
§  2608  was  silent  as  to  the  necessity 
of  preliminarily  obtaining  the  surro- 
gate's leave  to  proceed  against  the 
sureties  on  an  executor's  or  an  ad- 
ministrator's bond,  and  purposely  so, 
it  would  seem;  for  the  very  next  sec- 
tion (2609)  declared  that,  "if  no  suc- 
cessor to  the  removed  officer  had  been 
appointed,  such  leave  must  be  pro- 
cured before  a  person  aggrieved" 
might  maintain  an  action  on  such  of- 
ficer's bond.  In  Prentiss  v.  Weatheriy 
(1893)  68  Hun,  114,  22  N.  Y.  Supp. 
680,  aflirmed  in  (1896)  144  N.  Y.  707, 
39  N.  E.  858,  an  action  by  a  general 
guardian  on  the  bond  of  an  adminis- 
trator who  had  been  removed,  the 
court  held  that  §  2609,  providing  that 
an  action  brought  thereunder  should 
be  by  leave  of  the  surrogate,  did  not 
apply  to  actions  like  the  one  at  bar, 
but  to  actions  brought  by  "any  person 
aggrieved,  ...  in  behalf  of  him- 
self, and  all  others  interested,"  and 
hence  it  was  not  necessary  that  leave 
to  bring  it  should  have  been  granted 
by  the  surrogate.  See  also  People  v. 
Falconer  (1848)  2  Sandf.  (N.  Y.)  81, 
wherein  it  was  contended  that  the 
declaration  in  a  suit  on  an  adminis- 
trator's bond  should  have  stated  an 
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application  to  the  surrogate  to  have 
the  bond  put  in  suit,  either  hy  a  cred-> 
iter,  a  lesratee,  or  one  entitled  to  a  dis- 
tributive share,  as  no  others  coald  ap- 
ply, and  the  order  could  not  be  made 
except  on  such  an  application.  The 
court  held,  however,  that  there  being 
shown  a  case  in  which  the  surrogate 
might  direct  the  bond  to  be  sued,  and 
in  which  he  would  be  required  so  to 
direct  on  the  application  of  one  en- 
titled to  a  distributive  share,  and  it 
being  further  shown  that  the  surro- 
gate had  in  fact  made  an  order  that 
the  bond  be  prosecuted,  it  was  to  be 
taken  that  such  order  was  rightfully 
made,  and  the  count  was  sufficient. 
In  Dunne  v.  American  Surety  Co. 
(1899)  43  App.  Div.  91,  59  N.  Y.  Supp. 
429,  it  was  held  that  under  §§  2606- 
2609  of  the  Code  of  Civil  Procedure, 
supra,  an  administrator  de  bonis  non 
of  the  estate  of  a  decedent,  appointed 
in  place  of  a  deceased  administrator, 
succeeds  to  all  the  powers  and  duties 
of  the  latter,  and  to  all  rights  of  ac- 
tion, whether  at  law  or  in  equily, 
against  his  personal  representatives. 
Such  an  administrator  de  bonis  non 
may,  without  leave  of  the  court,  sue 
the  surety  on  his  predecessor's  bond, 
conditioned  to  "obey  all  lawful  decrees 
and  orders  of  the  surrogate's  court," 
where  his  predecessor  has  appro- 
priated the  proceeds  of  property  be- 
longing to  his  decedent's  estate  to  his 
own  use,  removed  to  a  foreign  state, 
and  died  there,  leaving  no  personal 
property  or  representatives  in  the 
state— thus  preventing  a  literal  breach 
of  the  conditions  of  the  bond.  And 
an  action  on  the  bond  is,  in  such  case, 
an  action  in  equity.  See,  to  the  same 
effect,  Dunne  v.  American  Surety  Co. 
(1901)  84  Misc.  684,  70  N.  Y.  Supp. 
391. 

In  Ohio,  the  only  cases  in  which  a 
creditor  is  permitted  to  sue  on  the 
bond  of  an  executor  or  administrator 
are  prescribed  in  §§  182  and  184  of 
the  statute  (Act  of  March  30,  1840, 
part  7)  relating  to  suits  and  other 
proceedings  on  the  administrator's 
bond.  By  §  182,  it  is  provided  that 
"after  a  creditor  is  entitled,  by  law  to 
the  paymeitt  of  his  debts  fnnn  the 
executors  or  administrators,  and  the 


amount  of  the  claim  has  either  been 
admitted  to  be  just,  or  allowed  by 
them,  or  has  been  ascertained  by  judg- 
ment or  award  against  them,  or  by  an 
order  of  distribution,  the  bond  given 
by  them  for  the  discharge  of  their 
trust  may  be  put  in  suit  by  such  cred- 
itor, if  the  executor  or  administrator 
shall  neglect,  upon  demand,  made  by 
such  creditor,  to  pay  such  claim."  Sec- 
tion 183  furnishes  the  same  remedy  on 
the'  same  terms,  to  any  legatee,  widow, 
or  other  distributee.  Section  184  pro- 
vides that  "when  it  shall  be  made  to 
appear  to  the  court,  on  the  represen- 
tation of  any  person  interested  in  the 
estate  of  any  deceased  testator  or  in- 
testate, that  the  executor  or  adminis- 
trator has  failed  to  perform  bis  duty, 
in  any  other  particulars  than  those 
above  specified  in  the  two  preceding 
sections,  the  court  may  authorize  any 
creditor,  next  of  kin,  legatee,  adminis- 
trator de  boni&  non,  or  other  person 
aggrieved  by  such  maladministration, 
to  bring  a  suit  on  the  bond."  Section 
185  allows  the  suit  to  be  broUght  in 
the  court  where  the  bond  is  filed, 
either  at  law  or  in  chancery,  and  re- 
quires the  proceedings  to  conform  in 
either  case  to  the  further  provisions 
of  the  statute.  In  State  use  of  Magie 
V.  Cutting  (1853)  2  Ohio  St.  1,  it  was 
held  that  the  first  three  sections  taken 
together  provided  a  remedy  for  every 
breach  of  the  bond,  and  §  186  allowed 
the  remedy  to  be  pursued  at  law  or  in 
chamiery,  at  the  election  of  the  party 
prosecuting.  It  was  held  that  no  leave 
of  the  court,  to  the  person  entitled 
under  §§  182  and  183  to  make  use  of 
the  bond,  was  required, — the  absolute  ^^ 
right  was  conferred  by  the  law,  the 
recovery  was  had,  and  execution  is- 
sued, for  his  sole  benefit.  So,  it  was 
said,  when  suit  was  brought  for  the 
benefit  of  a  creditor,  he  must  make  a 
case  under  §  182,  by  showing  him- 
self entitled  to  a  specific  liquidated 
amount  from  the  estate,  which  the 
executor  had  in  his  hands,  and  on  de- 
mand refused  to  pay  over;  and  having 
a  clear  right  to  a  specific  sum  of 
money,  in  his  own  right,  the  court  held 
that  the  law  gave  him  the  benefit  of 
the  bond,  without  leave  of  court,  and 
an  execution  in  his  own  name  to  re- 
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cover  it.  (§  186,  first  clause.)  The 
court  held,  however,  that  under  §  184, 
any  other  breach  of  the  bond,  or  fail- 
ures of  the  executor  or  administrator 
to  "perform  his  duty"  in  "other  par- 
ticulars than  those  specified"  in  §§ 
182  and  183,  might  be  prosecuted  un- 
der it,  by  leave  of  the  court  only,  and 
execution  must  be  ordered,  in  the 
name  of  the  state,  for  the  benefit  of  all 
interested  in  the  estate  (§  186,  third 
clause).  To  the  same  effect,  see 
Everett  v.  Waymire  (1876)  80  Ohio  St 
808,  wherein,  in  holding  that  the  plain- 
tiffs had  no  cause  of  action  against  an 
administrator  on  his  bond,  the  court 
said:  "We  are  strengthened  in  this 
view  by  a  consideration  of  the  fact 
that  plaintiffs  thought  it  necessary  to 
obtain  leave  of  the  probate  court  to 
bring  an  action  on  the  administrator's 
bond.  They  knew  the  provisions  of 
the  Administration  Act  upon  the  right 
of  creditors  to  sue  on  administrators' 
bonds.  They  knew  if  their  claim  was 
admitted  to  be  just,  had  been  allowed 
by  the  administrator,  had  been  ascer- 
tained by  judgment  or  award  against 
th'e  administrator,  and  tiie  adminia- 
trator  de  bonis  non  had  committed  a 
breach  of  his  bond,  they  could  bring 
an  action  on  his  bond  at  their  option, 
under  the  provisions  of  §  182  of  the 
Administration  Act.  When,  however, 
no  one  of  the  conditions  exists  in  re- 
lation to  the  claim  named  in  §  182,  be- 
fore a  creditor  can  bring  an  action 
on  the  bond,  he  must  avail  himself  of 
tlie  condition  named  in  §  184,  and  first 
obtain  leave  of  a  court  to  bring  his 
action  on  the  administrator's  bond. 
In  this  condition  of  the  law,  we  are 
authorized  to  presume  that  plaintiffs 
were  of  opnion  or  knew  their  claim  in 
this  ease  had  not  been  admitted  to  be 
just,  had  not  been  allowed  by  the  ad- 
ministrator, and  had  not  been  ascer- 
tained by  judgment  or  award  against 
the  administrator  de  bonis  non.  If  it 
existed,  in  either  of  the  conditions 
named  in  §  182,  why  obtain  leave  of 
the  court  to  bring  his  action  under 
§  184?" 

In  Vermont  it  was  held  in  Rutland 
Probate  Ct.  v.  HoU  (1885)  58  Vt.  806, 
8  Atl.  472,  that  one  who  has  never  been 
granted  leave  to  prosecute  the  probate 


bond  given  by  an  administratrix  has 
no  right  to  cause  his  name  to  be  in- 
dorsed en  the  writ  as  prosecutor;  and 
that  the  court  has  the  right  to  di^ 
regard  his  elaiin  to  appear  as  a  prose- 
cutor, and  to  order  his  name  to  be 
stricken  from  the  record.  See  also 
Probate  C!t.  v.  Sawyer  (1886)  59  Vt 
67,  7  Atl.  281,  wherein  the  decision 
implied  that  leave  of  the  court  was 
necessary  in  order  to  prosecute  a  pro- 
bate bond.  It  appeared  in  that  case 
that  no  person  injured  by  the  breach 
of  the  bond  had  ever  applied  to  the 
probate  court  for  leave  to  prosecute 
the  bond,  and  that  the  court  never  had 
granted  such  leave  to  any  person  in- 
jured, or  claiming  to  be  injured,  by 
the  breach  of  the  bond.  The  conrt 
held  that,  with  these  facts  admitted, 
it  followed  that  the  prosecution  was 
either  by  the  probate  court  of  its  own 
motion,  or  at  the  instance  of  a  person 
who  had  no  right  to  prosecute  the 
bond,  neither  of  which  was  lawful. 

The  Washington  statute  ((}ode 
1881,  §  654)  prdvides  that  before  any 
action  shall  be  commenced  by  a  plain- 
tiff, other  than  the  state  or  municipal- 
ity, against  any  publie  oiBeer  for  of- 
ficial misconduct,  etc.,  leave  shall  first 
be  obtained  from  the  court  or  judtre 
where  the  action  is  triable.  In  Bartels 
v.  G}ove  (1892)  4  Wash.  682,  80  Pac. 
675,  it  was  held  that  this  section  did 
not  apply  to  suits  against  administra- 
tors, as  an  administrator  was  not  a 
public  officer  within  the  meaning  of 
that  chapter.  Hence,  it  was  not  neces- 
sary that  application  first  be  made  to 
the  court,  and  leave  obtained,  to  sue 
on  ail  administrator's  bond. 

In  Wisconsin,  in  Johannes  v.  Youngs 
(1879)  48  Wis.  101,  4  N.  W.  82,  the 
holding  of  the  court  that  the  objection 
that  permission  or  leave  was  not  given 
by  the  county  judge  to  prosecute  an 
administration  bond  was  only  matter 
in  abat«nent,  not  in  bar  to  the  action, 
and  must  have  been  specially  pleaded 
in  the  answer  to  be  available,  indi- 
cates that  leave  or  permission  to  sue 
on  the  bond  is  required. 

In  Canada  a  statute  (Surrogate 
Court  Act,  Consol.  Stat.  (U.  C.)  chap. 
16,  §  68)  provides  that  "the  bond  to 
be  given  by  the  person  to  whom  ad- 
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ministration  is  eommitted  shall  be 
given  to  the  judge  of  the  surrogate 
coBTt  from  which  the  grant  ia  made, 
to  inure  for  the  benefit  of  tjie  judge 
of  saeh  court  for  the  time  being,  or 
in  ease  of  the  eeparation  of  counties, 
to  inare  for  Ute  benefit  of  any  judge 
of  a  surrogate  court  to  be.  named  by 
the  court  of  chancery."  Section  66 
provides:  "That  the  surrogate  judge, 
on  motion  or  petition,  on  being  aatia- 
fled  tikat  the  condition  of  the  adminis- 
tration bond  had  been  broken,  may 
order  the  registrar  of  the  court  to 
assign  the  bond  to  some  person  named 
in  such  order,  and  such  person  shall 
be  entitled  to  sue  on  the  bond  in  his 
own  name,"  etc  Thereunder,  in  Stapf 
v.  HeCarrew  (1874)  35  U.  C  Q.  B.  22, 
it  appeared  that  an  administration 
Ixmd  was  made  to  the  then  surrogate 
jadge  for  the  united  counties  of  Huron 
and  Bruce.  Another  was  later  ap- 
pointed judge  in  his  stead  for  the 
united  counties,  during  whose  term  of 
office  the  counties  were  separated,  he 
renaiaing,  by  operation  of  law,  sur- 
rogate judge  of  the  senior  separated 
county  of  Huron.  Previous  to  this 
separation  the  bond  in  question,  by 
force  of  the  statute,  inured  for  his 
benefit,  but  after  the  separation,  from 
the  provision  in  the  statute,  it  clearly 
tha«fter  only  inured  for  the  benefit 
of  such  surrogate  judge  as  should  be 
named  by  the  court  of  chancery;  and 
the  plaintiff  failed  to  show  that  the 
8urr<^f8te  of  Huron  was  so  named. 
The  plaintiff's  solicitor  also  stated 
that  he  did  not  obtain  an  order  from 
the  court  of  chancery,  or  from  a  judge 
thereof,  for  the  assignment  of  the  bond 
to  the  plaintiff  by  the  surrogate  of 
Huron  county,  nor  was  it  contended 
at  Ihe  trial  that  the  court  of  chancery 
had  named  the  judge  of  the  surrogate 
court  for  the  county  of  Huron,  as  the 
judge  for  whose  benefit  the  bond  was 
to  inure.  The  court  held  that  the 
judge  r^erred  to  in  §  65  could  only 
mean  the  judge  for  whose  benefit  the 
bond  inured  at  the  time  such  order 
was  niade,  and  when  the  bond  was 
made  to  or  had  primarily  inured  to 
the  surrogate  judge  of  the  united 
cetmties,  as  in  this  ease,  after  their 
separatioB,  the  only  judge  then  au- 


thorized to  hear  such  a  motion  or  ap- 
plicatira,  and  make  an  order  for  the 
assignment  of  such  a  bond,  was  a 
judge  named  by  the  court  of  chancery. 
That  being  the  case,  the  court  held, 
in  the  absence  of  any  such  nomination 
of  the  surrogate  of  Huron  as  the  judge 
for  whose  benefit  the  bond  was  to 
inure,  he,  as  surrogate  of  Huron,  had 
no  authority  to  hear  or  adjudicate  on 
the  petition,  or  to  order  an  assignment 
of  the  bond  to  the  plaintiff,  and  the 
latter  could  not  sue  thereon,  or  suc- 
ceed in  his  action,  as  he  had  not  an 
assignment  of  the  bond  from  the  prop- 
er authority. 

MtM,  Bond  of  guariUam. 
A  Minnesota  statute  (Qen.  Stat. 
1894,  §  4699,  now  6«i.  Stat.  1912,  § 
7421)  provides  as  follows:  "That  all 
I  bonds  required  to  be  taken  by  order 
of  the  probate  court  shall  run  to  the 
judge  of  probate  and  his  successor  ia 
office,  unless  otherwise  provided,  and, 
in  case  of  any  breach  of  the  conditions 
thereof,  may  be  prosecuted  in  the 
name  and  for  the  benefit  of  any  per- 
son interested  therein,  whenever  the 
probate  court  directs.  Section  4700 
places  in  the  probate  court  entire 
power,  upon  its  own  motion,  to  require 
additional  bends,  and  to  remove  exec- 
utors, administrators,  or  guardians 
for  failure  to  comply  with  the  order 
of  the  court  to  furnish  new  or  addi- 
tional bonds  to  the  satisfaction  of  the 
court.  Section  4702  reads:  When,  on 
application,  the  probate  court  has  au- 
thorized any  bond  to  be  prosecuted,  it 
shall  make  a  certified  copy  of  the  bond, 
and  a  certificate,  under  the  seal  of  the 
court,  that  permission  has  been  given 
to  the  person  named  in  such  certifi- 
cate to  prosecute  the  same."  The 
court  held  that  the  language  used  was 
not  permissive,  but  imperative,  the 
clear  intent  of  these  sections  being  to 
place  under  the  control  of  the  probate 
court  the  complete  supervision  of 
executors,  administrators,  and  guard- 
ians, so  far  as  pertained  to  the  fur- 
nishing of  security  and  consenting  to 
the  commencement  of  litigation  based 
on  such  bonds.  Hence  the  court  held 
that  i^  was  a  necessary  prerequisite 
that  consent  of  the  probate  court  be 
obtained,  in  order  to  maintain  an  ac- 
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tion  against  the  sureties  on  a  guard- 
ian's bond.  Eaton  v.  Gale  (1905)  96 
Minn.  161,  104  N.  W.  833.  In  the  re- 
ported case  (WuNSEWiCH  v.  Olson, 
ante,  560),  it  is  said,  obiter,  that 
leave  to  sue-  must  be  obtained  from' 
the  probate  court  before  suing  on  a 
statutory  bond  given  in  that  court. 

Though  a  Mississippi  statute  (Code 
1871,  §  1207)  provides  that  guardians' 
bonds  "may  be  sued  upon,  by  order  of 
the  proper  chancellor,  for  any  breach 
of  the  condition  thereof,  by  the  guard- 
ian whilst  acting,  or  by  the  minor 
after  attaining  the  age  of  majority," 
it  has  been  held  that  a  suit  may  be 
maintained  on  a  guardian's  bond  for 
an  amount  already  found  due  without 
a  previous  order  by  the  chancellor. 
Klaus  v.  State  (1877)  54  Miss.  644. 

In  New  Yorki  in  Behrens  v.  Roden- 
burg  (1876)  1  N.  Y.  City  Ct.  Rep.  93, 
it  was  claimed  that,  under  the  statute 
relating  to  the  conveyance  of  lands  by 
infants,  and  the  sale  and  disposition 
of  their  estates  (2  Edm.  Rev.  Stat.  § 
178),  no  action  could  be  maintained 
on  the  official  bond  of  a  special  guard- 
ian until  it  had  first  been  declared 
forfeited,  and  until  leave  to  prosecute 
it  had  been  obtained  from  the  court  of 
common  pleas.  The  court  held,  how- 
ever, that  the  bond  was  given  directly 
to  the  infant,  and  for  her  exclusive 
benefit;  and  after  she  ceased  to  be  a 
ward  of  court,  and  became  sui  juris, 
she  became  entitled  to  assert  her 
rights  whenever  it  became  necessary, 
without  asking  the  favor  of  any  court. 
The  court  said  that  the  confirmation 
of  the  referee's  report  on  the  account- 
ing, accompanied  by  the  final  direc- 
tions or  judgment  of  the  court  of 
common  pleas  requiring  the  special 
guardian  to  pay  her  an  ascertained 
and  specific  amount,  in  full  discharge 
of  his  duties  as  guardian,  left  the 
plaintiff  at  liberty  to  enforce  that  final 
order  or  judgment,  either  in  that 
court,  against  the  guardian  personal- 
ly, or  in  any  other  court  having  juris- 
diction of  the  subject-matter,  by  ac- 
tion on  the  guardian's  official  bond; 
and  this  final  order  of  the  common 
pleas  might  be  regarded,  if  necessary, 
as  a  declaration  forfeiting  the  bond, 
and  as  a  permission  to  the  plaintiff  to 


assert  her  rights,  as  established  and 
determined,  in  any  manner  which  she 
might  think  best  for  her  protection 
and  safety.  In  Cuddeback  v.  Kent 
(1836)  5  Paige  (N.  Y.)  92,  it  was  held 
that  it  could  not  be  set  up  as  a  de- 
fense to  a  suit  in  a  special  guardian's 
bond,  that  suit  had  been  instituted 
without  an  express  order  of  the  chan- 
cellor, directing  the  bond  to  be  prose- 
cuted. 

In  Probate  Ct.  v.  Sprague  (1865)  8 
R.  I.  205,  it  was  held  that  it  should  ap- 
pear on  the  record  in  a  suit  against 
the  surel7  on  a  guardian's  bond,  that 
the  court  of  probate  had  given  leave 
to  institute  the  suit  on  the  bond.  See 
also  State  ex  rel.  Soothe  v.  Upchurch 
(1892)  110  N.  C.  62,  14  S.  E.  642,  set 
out  at  length,  infra,  X. 

A  Wisconsin  statute  (Rev.  Stat, 
chap.  170,  §  3968)  provides  that  "every 
bond  given  by  a  guardian  shall  be  filed 
and  recorded  in  the  office  of  the  coun- 
ty court  requiring  the  same,  and  in 
case  of  any  breach  of  the  condition 
thereof,  may  be  prosecuted  in  the 
name  of  the  ward  for  the  use  and 
benefit  of  such  ward,  or  any  person 
interested  in  the  estate,  whenever  the 
county  court  shall  direct;  but  no  ac- 
tion shall  be  maintained  against  the 
sureties  on  any  bond  given  by  a  guard- 
ian unless  it  be  commenced  within 
four  years  from  the  time  when  the 
guardian  shall  have  been  discharged." 
Thereunder,  in  Hudson  v.  Bishop 
(1887)  32  Fed.  519,  it  was  contended 
that  no  suit  could  be  maintained  on  a 
guardian's  bond  unless  it  was  di- 
rected to  be  brought  by  the  county 
court  in  which  the  bond  was  filed.  By 
the  terms  of  the  bond  in  that  case,  it 
was  made  the  duty  of  the  guardian  to 
settle  his  accounts  with  the  wards,  if 
they  should  be  of  full  age,  and  to  pay 
to  the  parties  entitled  thereto  the  sums 
found  due  them,  the  bond  running  to 
the  wards  by  name.  The  court  held 
that  this  was  an  express  contract  with 
the  wards,  and  that  there  was  no  rea- 
son why  it  should  be  held  that  after 
the  wards  had  become  of  age,  they 
might  not  maintain  suit  thereon  with- 
out authority  from  the  court. 

In  Grafflin  v.  State  (1906)  108  Md. 
171,  63  Atl.  373,  7  Ann,  Cas.  1061,  it 
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was  held  that  the  circumstance  that 
a  suit  was  instituted  on  the  bond  of 
the  committee  of  an  insane  person 
without  first  obtaining  an  order  of 
the  court  could  not  affect  the  right  of 
the  plaintiff  to  recover,  if  a  valid 
cause  of  action  existed. 

TV.  Bond  of  ocMitfy  derle. 

In  State  ex  rel.  Hidiory  Coun^  ▼. 
Dent  (1894)  121  Mo.  162,  26  S.  W.  924, 
it  was  held  that  under  the  provisions 
of  a  statute  (Rev.  Stat.  1879,  §§  5626, 
5628)  it  was  a  condition  precedent  to 
an  action  on  the  bond  of  a  county 
cleric  that  the  county  court  should 
have  had  a  settlement  with  him,  and 
at  that  settlement  made  an  order  re- 
quiring him  to  pay  the  excess  over 
the  amount  allowed  him,  into  the  cottUr' 
ty  trealiury;  and  that  it  was  also  a 
ecndition  precedent  that^  on  his  fail- 
are  to  comply  with  the  order  within 
fifteen  days  after  its  making,  the  court 
should  have  ordered  suit  to  be  brought 
«n  the  bond  of  the  clerk. 

In  two  subsequent  cases,  however, 
it  was  held  that  it  was  not  a  prerequi- 
site that  an  order  for  suit  on  the 
bond  of  a  county  clerk  should  have' 
been  made  under  the  statute  (Rev.  Stot. 
1889,  §§  6009-6011;  Laws  1891,  pp. 
1^-154,  §§  80-32)  ;  State  ex  rel.  Jack- 
son County  V.  Chick  (1898)  146  Mo. 
645,  48  S.  W.  829;  State  ex  rel.  Chris- 
tian County  V.  Gideon  (1900)  158  Mow 
327,  69  S.  W.  99.  These  cases  were 
distinguished  from  State  ex  rel.  Hick- 
ory County  V.  Dent  (Mo.)  enpra,  on 
the  ground  that  the  breaches  assigned 
in  the  petitions  were  not  for  failure 
to  pay  over  the  excess  found  to  be  due 
on  the  settlements  with  the  clerk,  as 
in  that  case,  but  were  for  his  failure 
to  make  true  returns  by  which  such 
excess  could  have  been  properly  as- 
certained; and  to  such  cases,  the  or- 
ders required  by  the  statutes  were 
held  obviously  not  to  be  applicable. 

F.  Bond  0/  county  treamirer. 

It  is  provided  by  an  Oregon  statute 
as  follows:  "When  a  public  ofiicer, 
by  ofiScial  misconduct  or  neglect  of 
duty,  shall  forfeit  his  oflicial  under- 
taking or  other  security,  or  render  his 
sureties  thereon  liable  upon  such  un- 
dertaking or  other  surety,  any  per- 
son injured  by  such   misconduct  or 


neglect,  who  is  by  law  entitled  to 
the  benefit  of  the  security,  may  main- 
tain an  action  at  law  thereon  in  his 
own  name  against  the  ofiicer  and 
his  sureties,  to  recover  the  amount  to 
,which  ho  may  by  reason  thereof  be 
entitled."  Code,  §  338.  But  it  is  fur- 
ther provided  that  "before  an  action 
can  be  commenced  by  a  plaintiff  other 
than  the  stato,  or  the  municipal  or 
public  corporation  named  in  the  un.. 
dertaking  or  other  security,  leave  shall 
be  obtained  of  the  court  or  judge 
thereof  where  the  action  is  triable. 
Such  leave  shall  be  granted  upon  the 
production  of  a  certified  copy  of  the 
undertaking  or  other  security,  and  an 
aflidavit  of  the  plaintiff  or  some  per- 
son on  his  behalf,  showing  the  delin- 
quency. But  if  the  matters  set  forth 
in  the  affidavit  be  such  that,  if  true, 
the  party  applying  would  clearly  not 
be  entitled  to  recover  in  the  action, 
the  leave  shall  not  be  granted.  If  it 
does  not  Appear  from  <  the  complaint 
that  the  leave  herein  provided  for  has 
been  granted,  the  defendant,  on  mo- 
tion, shall  be  entitled  to  a  judgment 
of  nonsuit;  if  it  does,  the  defendant 
may  controvert  the  allegation,  and  if 
the  issue  be  found  in  his  favor,  judg- 
ment shall  be  given  accordingly."  (§ 
389.)  In  Crook  County  v.  Biishnell 
(1887)  15  Or.  169,  13  Pac,  886,  an  ac- 
tion was  brought  by  a  county  against 
the  county  treasurer  and  his  bonds- 
men on  his  ofiicial  undertaking  as  such 
treasurer,  which  was  in  the  usual 
form,  running  to  the  state.  The  court 
held  that  by  the  stetute,  before  an 
action  could  be  commenced  by  a  plain- 
tiff other  than  the  state  or  the  body 
politic  named  in  the  bond  as  obligee, 
leave  must  have  been  obteihed  of  the 
court,  or  the  judge  thereof  where 
the  action  was  triable.  It  was  there- 
fore held  that,  the  state  being  the  only 
obligee  named  in  the  bond,  and  Crook 
county,  the  plaintiff  in  the  action,  not 
being  named  as  an  obligee,  it  must, 
before  an  action  could  be  commenced 
or  maintained,  obtain  such  leave,  and 
allege  the  same  in  its  complaint;  and 
not  having  done  so,  the  court  held  that 
the  motion  for  a  judgrment  of  nonsuit 
should  have  been  allowed. 

In  Waseca  County  v.  Sheehan  (1889) 
42  Minn.  57,  5  L.R.A.  785,  43  N.  W. 
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690,  it  ^irafl  hdd  that  the  provision  in 
the  statute  (Gen.  Stat.  1878,  ch^.  78, 
§  8)  that  leave  to  prosecute  must  be 
obtained  before  an  action  could  be 
brotttrht  on  an  official  bond  by  a  plain- 
tiff other  than  the  state  or  a  body 
politic,  did  not  apply  to  an  action  on 
a  county  treasurer's  bond  by  the  coun- 
ty. The  court  said  that  that  section 
was  not  applicable  as  a  restriction  on 
the  right  of  the  county  to  sue  on  the 
treasurer's  bond,  for,  by  another  stat- 
ute (Gen.  Stat.  1878,  chap.  8,  §  158), 
it  was  made  the  duty  of  the  county 
auditor,  on  default  of  a  treasurer,  as 
therein  specified,  on  receiving  instruc- 
tions from  the  county  commissioners, 
to  cause  an  action  to  be  commenced 
against  the  treasurer  and  bis  sureties. 
This  last  section,  the  court  held,  did 
not  contemplate  an  application  to  the 
court  for  leave  to  commence  the  ac- 
ti(Hi.  And  in  Carver  County  v,  Bon- 
gard  (1901)  82  Minn.  431,  8S  N.  W. 
214,  following  and  approving  the  deci- 
sion in  Waseca  County  v.  Sheehan,  it 
was  held  that  an  action  might  be  pros- 
ecuted by  a  county  against  its  treas- 
urer and  his  sureties  on  the  county 
treasurer's  bond  without  first  obtain- 
ing leave  of  the  court  for  that  pur- 
pose. In  the  reported  case  (WUNSE- 
wiOH  V.  Olson,  ante,  660),  ^t  is  said, 
obiter,  that  a  plaintiff  other  than  the 
state  or  a  body  politic  to  whom  a  stat- 
utory bond  is  given  must  procure 
leave  of  the  district  court  before 
bringing  suit  on  the  official  bond  of  a 
public  officer  (Minn.  Gen.  Stat.  1913, 
§§  8248,  8244). 

FT.  Bond  of  conetdble. 

In  Levin  v.  Robie,  6  Misc.  529,  25 
N.  T.  Supp.  982,  it  was  held  that  the 
bond  required  by  the  Buffalo  city 
charter  (Laws  1891,  chap.  105,  §  472) 
of  a  constable  appointed  by  the  judges 
of  the  municipal  court  from  the  body 
of  constables  elected  for  the  several 
wards  of  the  city  did  not  partake  of 
the  characteristics  of  a  penal  bond, 
,but  was  in  the  nature  of  an  agreement 
between  the  constable  and  his  sureties 
to  the  person  aggrieved  by  the  act  of 
the  constable,  or  an  ordinary  con- 
stable's bond,  covering  the  proper  per- 
formanee  of  his   duty.    Hence,   the 


court  held  that  under  the  Code  sec- 
<tion  (3041)  providing  that  a  person 
"may  maintain  an  action  in  his  own 
name,  upon  the  instrument  of  security 
given  by  the  coostable  and  his  sure- 
ties," no  leave  to  sue  cm  such  a  con- 
stable's bond  was  necessary.  The 
court  also  stated  that  §  1880  of  the 
Code',  and  the  subsequent  sections,  es- 
pecially the  general  provision  of  § 
1888,  which  provides  that  leave  should 
be  obtained  to  prosecute  the  official 
bonds  of  public  officers  where  special 
provision  was  not  <^erwiae  made  l^ 
law,  provided  for  and  applied  to  the 
official  bonds  of  public  officers,  run- 
ning to  the  people  of  the  state,  which 
were  penal  in  their  character,  but  did 
not  apply  to  a  bond  Uke  the  one  in 
suit 

In  Peoplf  V.  Holmes  (1829)  2  Wend. 
(N.  T.)  281,  it  was  held  that  any  per- 
son to  whom  a  constable  had  become 
responsible  on  account  of  an  execu- 
tion delivered  to  him  for  collection 
was  entitled  to  commence  a  suit  on 
Utte  "bond  or  instrument  in  writing" 
executed  by  him  to  insure  the  faith- 
ful discharge  of  bis  duties,  and  previ- 
ous leave  to  prosecute  was  not  neces- 
sary. In  New  York  v.  Brett  (1868)  2 
Hilt.  (N.  Y.)  660,  an  action  against 
the  sureties  on  a  constable's  bond,  giv- 
en to  the  mayor,  aldumen,  and  conor 
monaHy  of  the  city  of  New  Yotk;  pur- 
suant to  the  provisions  of  the  statute 
(2  Rev.  Laws  1918,  p.  S97,  §  147),  the 
court  held  that  the  plaintiffs  wwe  not 
bound  to  show  an  the  tnti  that 
they  had  obtained  the  leave  of  the 
eourt,  and  that  the  want  of  proof  of 
that  fact  constituted  no  ground  for  a 
nonsnit. 

In  Litchfield  v.  McDonald  (1886)  36 
Hiim.  167,  28  N.  W.  191,  however,  it 
was  held  that  the  statute  (Gen.  Stat. 
1878,  chap.  78,  §§  1-8)  requiring  pri- 
vate persons  to  obtain  leave  from  a 
district  court  or  judge  before  bring- 
ing an  action  on  an  official  bond  ap- 
plied to  actions  on  constables'  bonds. 
In  the  reported  case  (WONSEWlCH  v. 
Olson,  ante,  560),  it  is  said,  obiter, 
that  a  plaintiff  other  than  the  state 
or  a  body  politic,  to  whom  a  statutory 
bond  is  given,  must  procure  leave  of 
the  district  court  before  bringing  suit 


Digitized  by 


Google 


ANNO.— ACTION  ON  STATUTORY  BOND— LEAVE  OP  COXJRT.    578 


on  the  official  bond  ef  a  pnblic  officer 
(Gen.  Stet  1913,  §«  8248,  8244). 

TZf.  Bond  0/  thertff' 

Under'  tiie  South  Carolina  statute 
(Gen.  Stat.  215,  §  11),  providing  that 
"the  bond  of  any  public  officer  in  this 
state  may,  at  all  times,  be  sued  on  by 
the  public,  any  corporation  or  private 
person  aggrieved  by  any  misconduct 
of  any  such  public  officer,"  the  sheriff, 
in  the  execution  of  ordinary  process, 
acts  as  a  public  officer,  and  is  thus 
within  the  provisions  of  the  statute. 
Hence,  an  action  can  be  maintained 
against  him  and  the  sureties  on  his 
official  bond,  for  failure  to  pay  money 
received  on  executions,  without  a 
previous  order  of  the  court.  State  ex 
rel.  Coleman  v.  Cason  (1879)  11  S.  C. 
392. 

In  Pec^le  epc  rel.  Wehle  v.  -Conner 
(1876)  8  Hun  (N.  Y.)  588,  in  affirming 
an  order  vacating  an  order  granting 
leave  to  sue  on  a  sheriff's  bond,  the 
court  construed  the  statute  directing 
that,  on  proof  of  a  sheriff's  default, 
"the  court  shall  order  that  such  bond 
be  prosecuted"  (8  Rev.  Stat.  5th  ed. 
779,  §§  1,  8).  The  court  held  that 
while  the  terms  used  in  the  statute 
were,  in  form,  mandatory,  it  was  evi- 
dent, from  the  fact  that  an  action 
could  not  be  maintained  >7ithout  leave 
of  the  court,  that  they  were  not  de- 
signed so  to  be  construed  and  applied. 
If  the  party  having  a  right  to  redress, 
oi  the  description  mentioned  in  the 
statute,  had  been  intended  to  be  invest- 
ed with  an  absolute  and  unqualified 
right  to  sue  on  the  ^bnd,  the  court 
held  that  no  precedent  application  to 
the  court  for  leave  to  do  so  would 
have  been  rendered  necessary,  as  it 
had  been.  The  court  said:  "The  ob- 
ject of  requiring  an  application  to  be 
made  for  leave  could  have  been  noth- 
ing less  than  to  require  the  court,  be- 
fore it  should  be  given,  to  make  such 
an  investigation  into  the  case  alleged 
as  would  enable  it  to  determine  wheth- 
er the  suit  would  be  just  and  proper. 
The  power  to  give  the  leave  implied 
the  existence  of  authority  to  deny  it. 
The  proceeding  provided  for  was  evi- 
dently intended  to  protect  the  sheriff 
and  his  sureties  against  needless  ac- 
tions; and,  at  the  same  time,  to  allow 


all  such  suits  upon  the  bond  as  should 
appear  to  be  reasonably  necessary." 

An  Oregcm  statute  (Hill's  Anno. 
Laws,  §  842)  provides  as  follows: 
"Before  an  action  can  be  commenced 
by  a  plaintiff  other  than  the  state,  or 
the  municipal  or  public  corporation 
named  in  the  undertaking  or  other 
security,  leave  shall  be  obtained  of 
tiie  court  or  judge  thereof  where  the 
action  is  triable.  Such  leave  shall  be 
granted  upon  the  production  of  a  cer- 
tified copy  of  the  undertaking  or  other 
security,  and  an  affidavit  of  t^e  plain- 
tiff or  some  person  on  his  behalf, 
showing  the  delinquency.  But  if  the 
matters  set  forth  in  the  affidavit  be 
such  that,  if  true,  Ae  party  applying 
would  clearly  not  be  entitled  to  re- 
cover in  the  action,  the  leave  shall  not 
be  granted.  If  it  does  not  appear  from 
the  complaint  that  the  leave  herein 
provided  for  has  been  granted,  the  de- 
fendant on  motion  shall  be  entitled  to 
judgment  tut  nonsuit;  if  it  does,  the 
defendant  may  controvert  the  all^ira-' 
ti<ni,  and  if  the  issue  be  found  in  his 
favor,  judgment  shall  be  given  accord- 
ingly." In  Hume  v.  Kelly  (1896)  28 
Or.  898,  48  Pac.  880,  an  action  insti- 
tuted in  the  name  of  the  district  attor- 
ney on  the  official  bond  of  a  sheriff  and 
tax  c<dIeetor,  it  was  held  it  was  not 
error  to  disallow  a  motion  for  leave 
to  amend  tiie  Complaint  which  did  not 
allege  leave  of  court  to  sue  by  adding 
the  conn^  as  a  parl7  plaintiff,  the 
court  saying  that  neither  the  county 
nor  the  original  plaintiff  could  sue  on 
the  bond  without  leave  of  couit,  which 
must  be  alleged. 

F//J.  Bon&  of  warOen. 

A  Washington  statute  [2  Hill's 
Code,  §  695  (Bal.  Code.  §  5685)]  pro- 
vides as  follows:  "When  a  public  of- 
ficer by  official  misconduct  or  neglect 
of  duty  shall  .  .  .  render  his  sure- 
ties therein  liable  upon  such  bond,  any 
person  injured  by  such  misconduct  or 
neglect,  or  who  is  by  law  entitled  to 
the  benefit  of  the  security,  may  main- 
tain an  action  at  law  thereon  in  his 
own  name  against  the  officer  and  his 
sureties,"  etc.  The  next  section  [§ 
696]  is  as  follows:  .  "Before  an  ac- 
tion can  be  commenced  by  a  plaintiff 
other  than  the  state,  or  the  municipal 
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or  public  corporation  named  in  the 
bond,  leave  shall  be  obtained  of  the 
court  or  jadge  thereof  where  the  ac- 
tion is  triable.  Such  leave  shall  be 
granted  upon  the  production  of  a  cer- 
tified copy  of  the  bond,  and  an  affidavit 
of  the  plaintiff,  or  some  person  in  his 
behalf,  showing  the  deliiAiuency.  But 
if  the  matter  set  forth  in  his  affidavit 
be  such  that,  if  true,  the  party  apply- 
ing would  clearly  not  be  entitled  to 
recover  in  the  action,  the  leave  shall 
not  be  granted.  If  it  does  not  appear 
from  the  complaint  that  the  leave 
herein  provided  for  has  been  granted, 
the  defendant,  on  motion,  shall  be  en- 
titled to  judgment  of  nonsuit;  if  it 
does,  the  defendant  may  controvert 
the  allegation,  and  if  the  issue  be 
found  in  his  favor,  judgment  shall  be 
given  accordingly."  In  Nye  v.  Kelly 
(1898)  19  Wash.  78,  52  Pac.  528,  it 
appeared  that  the  directors  of  a  peni- 
tentiary, in  their  official  capacity, 
brought  an  action  against  the  bonds- 
men of  the  deceased  warden,  and  it 
was  contended  that  the  action  should 
have  been  dismissed  because  they  had 
not  obtained  leave  of  court  to  prose- 
cute it.  The  court  held,  however, 
thai;  under  the  section  of  the  statute 
last  quoted,  supra,  where  the  state  was 
the  plaintiff,  it  was  not  necessary  that 
leave  to  sue  should  have  been  ob- 
tained, and  that  there  was  no  reason 
for  the  adoption  of  a  different  rule  in 
an  action  brought  by  the  agents  of  the 
state,  for  its  sole  benefit. 

IX.  Bond  ot  Uquor  dealer. 

In  the  reported  case  (Wunskwich 
V.  Olson,  ante,  660),  it  is  held  that 
no  provision  requiring  that  leave  to 
sue  shall  first  be  obtained  is  contained 
in  the  statute  requiring  bonds  from 
liquor  dealers  (Minn.  Gen.  Stat.  1913, 
§§  3116,  3117).  Hence,  this  limita- 
tion on  the  right  to  sue  applying  only 
in  those  cases  where  it  was  expressly 
imposed,  the  court  hplds  that  it  was 
not  incumbent  on  a  plaintiff  to  make 
an  application  to  the  court  and  obtain 
leave  to  sue  on  a  liquor  dealer's  bond, 
before  bringing  an  action  on  the  bond 
to  recover  damages  for  the  death  of 
her  adult  son,  who  was  killed  while  in- 
toxicated. 


X.  Bond  of  recMeer. 

In  People  use  of  Wipfler  v.  Wipfler 
(1911)  167  Mich.. 13,  132  N.  W.  444,  it 
was  held  that  an  action  might  be  main- 
tained against  a  receiver  and  the 
surety  on  his  bond  without  leave  of 
the  court  appointing  the  receiver, 
where  nothing  remained  for  the  re- 
ceiver to  do  except  to  pay  a  decree  rel^- 
dered  against  him. 

In  North  Carolina,  the  rule  is  that 
in  all  cases  where  a  creditor  of  an  in- 
solvent corporation  or  an  insolvent  in- 
dividual proposes  to  sue  the  sureties 
on  the  bond  of  a  receiver  appointed 
by  an  order  of  the  court  and  placed  in 
charge  of  the  assets  of  the  company, 
or  the  property  taken  out  of  the  hands 
of  the  person,  he  must  first  obtain 
leave  of  the  court  to  bring  his  action. 
State  ex  rel.  Boothe  v.  Upchurch 
(1892)  110  N.  C.  62,  14  S.  E.  642; 
Black  V.  Gentery  (1896)  119  N.  C.  502, 
26  S.  E.  43.  See  also  Bank  of  Wash- 
ington V.  Creditors  (1882)  86  N.  C 
323,  and  Atkinson  v.  Smith  (1883)  89 
N.  C.  72,  in  both  of  which  cases  it  was 
stated  that  the  regular  course  of  pro- 
cedure, according  to  well-settled  prac- 
tice in  cases  of  this  nature,  was  to 
proceed  against  the  receiver  in  the 
first  instance,  and,  if  he  failed  in  the 
proper  discharge  of  his  duty  within 
the  scope  of  his  bond,  then  to  obtain 
leave  of  the  court  to  sue  on  his  bond. 

It  is  not  necessary,  however,  to 
obtain  leave  of  court  to  sue  the 
sureties  on  the  bond  of  a  clerk  of  the 
superior  court,  or  other  persons  who 
are  ex  officio  receivers  of  certain 
funds.  State  ex  rel.  Boothe  v.  Up- 
church  (N.  C.)  supra.  In  that  case  it 
appeared  that  a  clerk  of  the  superior 
court  was  appointed  receiver  of  a 
minor's  estate  during  infancy,  under 
the  statute  (Code,  §  1585)  authoriz- 
ing the  judge  to  appoint  "the  clerk  of 
the  superior  court  or  some  discreet 
person."  It  was  held  that  he  did  not 
discharge  this  trust  as  a  creature  of 
the  coiirt,  and  under  the  rules  appli- 
cable to  ordinary  receivers,  but  that 
he  held  the  money  virtute  officii  as 
clerk,  and  hence  that  a  ward  might 
proceed,  on  reaching  maturity,  as  sum- 
marily as  might  any  other  person  who 
was  secured  in  the  same  way,  against 
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his  sureties  «b  well  as  himself.  In 
holding,  therefore,  that  the  ward 
might  maintain  an  action  against  the 
sureties  on  the  official  bond  of  the 
cleik  without  previously  having  ob- 
tained leave  to  sue  thereon,  the  court 
said:  "The  statute  (Code,  §  1888)  pro- 
vides that  every  person  injured  by  the 
neglect,  misconduct,  and  misbehavior 
of  any  clerk  of  the  superior  court,  etc., 
may  institute  a  suit  or  suits  against 
the  officer  and  the  sureties  upon  his 
"bonds  for  the  due  performance  of  his 
duties.'  The  law  gives  in  express 
terms  the  right  to  bring  one  or  more 
suits  upon  one  or  more  of  the  bonds  to 
'every  injured  person,'  not  on  leave 
from  the  court,  but  absolutely  and  un- 
conditionally so  soon  as  the  breach  oc- 
curs, except  that  it  is  to  be  instituted 
in  the  name  of  the  estate.  Conceding, 
therefore,  that  it  may  have  been  neces- 
sary to  ask  the  leave  of  the  court  be- 
fore commencing  a  suit  to  subject  the 
bond  of  'another  discreet  person'  who 
had  been  appointed  at  the  instance  of 
the  solicitor,  and  had  filed  his  bond  as 
receiver  in  the  court,  subject  to  the  ap- 
proval of  the  judge,  it  is  manifest  that 
the  legislature  did  not  intend  to  place- 
the  clerk  under  the  special  protection 
of  the  court,  where  he  misappropriates 
the  funds  of  infants,  and  thus  tie  the 
hands  of  a  class  of  persons  upon  whom 
the  law  looks  with  peculiar  favor, 
while  all  other  injured  persons  may 
reap  the  reward  of  their  diligence  and 


promptn'ess    in    proceeding    against 
him." 

XJ.  BoMd  for  eoata. 
In  Higley  v.  Robinson  (1832)  7 
Wend.  (N.  Y.)  482,  it  was  held  that 
previous  leave  of  the  court  to  sue  on  a 
bond  given  as  security  for  costs  was 
not  necessary,  it  being  only  incumbent 
on  the  plaintiff  to  show  that  the  bond 
was  forfeited,  to  entitle  him  to  sustain 
his  action. 

Jtlt.  Bond  of  public  oontraotor. 
In  the  reported  case  (Wunsewich 
V.  Olson,  ante,  660),  it  is  said,  obiter, 
that  no  provision  that  leave  to  sue 
shall  first  be  obtained  is  contained  in 
the  statute  requiring  bonds  from  per- 
sons who  contract  to  perform  public 
work  for  the  state  or  its  municipalities 
(Minn.  Gen.  Stat.  1918,  §§  8245-8247), 
and  hence  that  suit  may  be  brought  on 
such  statutory  bonds  without  leave  of 
court. 

Xllt.  Infunetion  hand. 

In  Lothrop  v.  Southwortb  (1858)  6 
Mich.  436,  it  was  held  that  if  the  stat- 
ute required  that  application  for  leave 
to  prosecute  a  bond  given  under  the 
requirements  of  the  statute  on  the  al- 
lowance of  an  injunction  to  restrain 
proceedings  at  law  should  be  made  to 
the  court,  the  want  of  an  order  grant- 
ing such  leave  would  be  a  valid  ob- 
jection, perhaps;  but  that  no  such 
power  was  reserved  to  the  court. 

H.  D.  B. 


JOHN  BOWLIN  et  al.,  Appts. 

V. 

CITIZENS'  BANK  &  TRUST  COMPANY,  as  Trustee,  etc.,  and  Exr.,  etc., 
of  William  Bowlin,  Deceased. 

Arleanaaa  Supreme  Court  — iroveml}er  6,  1917. 
(181  Ark.  97,  198  S.  W.  288.) 

Tmst  —  spendthrift  —  acquisition  of  remainder  —  effect. 

1.  Tlie  acquisition  of  the  remainder  by  the  life  tenant,  for  whom  prop- 
erty has  l)een  left  in  trust  to  pay  him  the  income  for  life  without  power 
of  anticipation  and  to  relieve  him  from  the  care  of  an  estate  which  the 
testator  believes  him  to  be  incompetent  to  manage,  does  not  accelerate 
the  remainder  so  as  to  entitle  him  to  a  termination  of  the  trust. 

iSee,  note  on  this  question  beginning  on  page  679.] 
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Henmr  —  life  estate  and  remafaider. 

2.  The  acquisition  by  beneficiaries 
of  an  equitable  life  estate  ef  the  legal 
remainder  in  fee  mnrges  the  estate  nn- 
less  a  merger  is  held  in  abeyance  by 
the  clear  intent  and  purpose  of  the 
trust. 

Same  —  destruction  of  trust 

3.  Equity  will  not  recognize  a  merg- 
er upon  union  of  the  legal  and  equit- 
able estates  in  the  same  person,  if 
contrary  to  the  intention  of  the  par- 


ties and  the  effect  would  be  to  destroy 
a  valid  trust. 
Sane  —  TaHdity. 

4.  A  spendtiirift  trust  will  be  en- 
forced in  equity. 
Win  —  right  to  diqMMe  of  iiroperty. 

6.  A  person  in  sound  mind  and 
otherwise  competent  may  dispose  of 
his  proper^  according  to  his  pleasure, 
unless  in  contraveati(m  of  some  stat- 
ute or  the  well-established  rule 
against  perpetuities. 


Apfibal  by  complainants  from  a  decree  of  the  Crawford  County  Chan- 
cery Court  dismissing  a  bill  filed  to  terminate  a  trust  and  recover  the  trust 
fund.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Wear  &  London  and  Star-  The  trust  in  the  case  at  bar  is  in  the 
bird  &  Starbird,  for  appellants :  nature  of  a  spendthrift  trust,  and  as 


Merger  in  the  case  at  bar  destrcfyed 
the  life  estate  and  accelerated  the  re- 
mainder. 

16  Cyc.  651;  Harrison  v.  Johnston, 
109  Tenn.  245,  70  S.  W.  414;  Mendin- 
hall's  Appeal,  124  Pa.  387,  10  Am.  St. 
Rep.  590,  16  Atl.  881 ;  Thom  v.  Thom, 
95  Va.  418,  28  S.  E.  583;  Puegnet  v. 
Berthold,  183  Mo.  61,  81  S.  W.  874. 

It  is  contrary  to  the  spirit  of  our 
law  to  hinder  a  person  sui  juris  in  the 
management  of  property .  wholly  his 
own. 

Re  Dado,  71  Mo.  App.  642;  Sears  v. 
Choate,  146  Mass.  395,  4  Am.  St.  Rep. 
820, 15  N.  E.  786;  Grosvenor  v.  Bowen, 
16  R.  I.  649,  10  Atl.  689;  Und^hUl, 
Tmsts,  870. 

A  tmst  probably,  and  a  spendthrift 
-trust  certainly,  cannot  be  attached  to 
any  greater  estate  than  one  for  life. 

Bennett  v.  Bennett,  217  111.  434,  4 
L.RJV.(N.S.)  470,  75  N.  E.  339;  Potter 
V.  Couch,  141  U.  S.  815,  35  L.  ed.  731, 
11  Sup.  Ct.  Rep.  1005. 

Messrs.  Soatlunayd  &  Soathmayd, 
for  appellee: 

Generally,  when  legal  and  equitable 
estates  in  trust  property  unite  in  the 
same  person,  there  is  a  merger  of 
such  estates  and  t)ie  trust  fails ;  but  it 
will  be  otherwise  where  the  purposes 
for  which  the  trust  was  created  re- 
quire that  such  estate  should  remain 
distinct. 

89  Cyc.  246;  Moore's  Estate,  198  Fa. 
611,  48  Atl.  884;  2  Washb.  Real  Prop. 
6th  ed.  §  1484;  Asche  v.  Asche,  113  N. 
Y.  282,  21  N.  K.  70;  Watson  v.  Dundee 
Mortg.  ft  Tmst  Invest.  Co.  12  Or.  474, 
8  Pac.  548;  Mason  v.  Rhode  Island 
Hospital  Trust  Co.  78  Conn.  81,  61  Atl. 
57,  8  Ann.  Cas.  586. 


such  will  be  recognized  as  valid  in 
this  state. 

Nichols  V.  Eaton,  91  U.  S.  716,  28 
L.  ed.  254;  Honnett  v.  Williams.  66 
Ark.  153,  49  S.  W.  495;  Booe  v.  Vinson, 
104  Ark.  439,  149  S.  W.  524;  Fortner 
V.  Phillips,  124  Ark.  895,  187  S.  W. 
818;  Wagner  v,  Wagner,  244  111.  101, 
91  N.  E.  66,  18  Ann.  Cas.  490;  Graham 
V.  More,  —  Mo.  — ,  189  S.  W.  1186; 
Sherman  v.  Havens,  94  Kan.  664,  146 
Pac.  1030,  Ann.  Cas.  1917B,  894;  An- 
derson V.  Williams,  262  111.  808,  104  N. 
£.  669,  Aon.  Cas.  1915B,  720;  Metcalfe 
V.  Union  Trust  Co.  181  N.  Y.  89,  73  N. 
E.  498;  Shelton  v.  King,  229  U.  S.  90, 
67  L.  ed.  1086,  33  Sup,  Ct  Rep.  686; 
Broadway  Nat  Bank  v.  Adams,  188 
Mass.  170,  43  Am.  Rep.  604;  Black- 
bum  V.  Blaokbttrn,  167  Ey.  118, 180  S. 
W.  48;  Brock  v.  Brock,  168  Ky.  847, 188 
S.  W.  213;  Mason  v.  Rhode  Island  Hos- 
pital Trust  Co.  78  Conn.  81,  61  Atl. 
67,  3  Ann.  Cas.  586;  Lamport  v.  Hay- 
del,  96  Mo.  489,  2  L.RJI.  118,  9  Am.  St 
Rep.  868,  9  S.  W.  780;  Higbee  v.  Brock- 
enbrough,  —  Mo.  — ,  191  S.  W.  994. 

Humphreys,  J.,  delivered  Hhe 
opinion  of  the  court: 

Appellants  brought  suit  against 
appellee,  as  trustee  for  John  Bowlin 
and  Mattie  Bowlin,  and  as  executor 
of  the  last  will  of  William  Bowlin, 
deceased,  in  the  Cnmf  ovd  ehaaaery 
court,  to  terminate  a  trust  and  re- 
cover the  trust  fund,  amounting  in 
round  numbers  to  $22,000.  A  de- 
murrer to  the  bill  was  sustained. 
Appellants  refused  to  plead  further, 
and  the  bill  was  dismissed  for  want 
of  equity.  From  the  decree  dismiss- 
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ing  the  bill,  an  appeal  has  been 
prosecuted  to  this  court. 

The  alleged  trust  was  created  by 
the  eighUi  clause  of  the  last  will  of 
William  Bowiin,  deceased,  which  is 
as  follows,  to  wit :  "I  give  and  be- 
queath unto  the  Citizens'  Bank  and 
Trust  Company,  of  Van  Buren, 
Arkansas,  as  trustee  for  John  Bow- 
lin  and  Mattie  Bowlin,  his  wife,  the 
one-seventh  part  of  the  remainder 
of  nay  personal  property  after  pay- 
ing my  debts  and  funeral  expenses 
and  the  legacies  hereinbefore  set 
forth  in  ^iicles  three  and  six 
more  particular  set  forth  in  article 
of  seven  of  this  will,  upon  the 
trust  that  said  trustee  shall  in- 
vest the  same  in  its  name  as 
trustee  in  any  manner  proper  for 
a  trust  that  it  may  yield  the 
greatest  income,  with  power  from 
time  to  time  to  vary  and  change 
such  investments,  and  the  income 
thereof  upon  such  trust  fund  shall 
be  paid  by  my  said  trustee  quarter- 
ly the  one  half  thereof  to  my  said 
John  Bowlin  and  the  one  half  there- 
of to  his  wife  Mattie  Bowlin,  during 
their  natural  lives,  provided  that  if 
the  said  Mattie  Bowlin  shall  sur- 
vive her  husband  John  Bowlin  and 
remain  a  widow,  and  if  the  said 
Mattie  Bowlin  shall  survive  the  said 
John  Bowlin  and  marry  again,  that 
this  shall  immediately  cease  and  de- 


or  their  survivors  in  the  event  that 
either  of  said  legatees  should  not 
survive  the  determination  of  this 
trust  and  die  without  issue  of  their 
bodies.  I  further  direct  that  this 
trust  shall  be  without  power  of  an- 
ticipation of  such  income  by  way  of 
assignment  charge  or  otherwise  by 
the  said  beneficiaries.  It  is  not 
that  I  have  any  less  affection  for  my 
son  John  than  my  other  children 
that  I  make  this  provision  in  my 
will  for  him,  but  to  provide  a  stated 
income  for  him  and  his  wife  and  re- 
lieve him  of  the  care  and  charge  of 
an  estate  which  I  fear  that  he 
would  not  be  able  to  properly  care 
and  manage." 

John  Bowlin  and  Mattie  Bowlin, 
cestuis  que  trust  of  the  life  estate  in 
said  property,  acquired  the  remain- 
der interest  therein  from  the  re- 
maindermen, an  of  whom  were,  at 
the  time,  sui  juris. 

Appellants  contend  that  under 
the  doctrine  of  merger  of  estates 
and  acceleration  of  remainders,  the 
trust  was  terminated  when  the  ben- 
eficiaries of  the  life  estate  acquired 
the  interest  of  the  remaindermen. 
As  a  general  rule,  Mer,e,^if. 

this     18     true     when    mtate  and 

the  estates,  both  le-  "•»•»»*"'• 
gal  and  equitable,  unite  in  the  same 
person,  but  otherwise,  if  the  merg- 


termine  upon  the  happening  of  that     er  is  held  in  abeyance  by  the  clear  j 
he  death  of  either     intent   or   purpose   of   the   trust.  ! 


event,  that  upon  the 
the  said  John  and  Mattie  Bowlin 
the  one  half  of  said  income  shall  be 
paid  to  Marcus  L.  Bowlin,  Paul  C. 
Bowlin,  Othel  Bowlin,  and  Maud  E. 
Campbell,  children  and  their  heirs 
or  the  survivor  of  them  until  the 
final  determination  of  this  trust  as 
hereafter  provided.  That  upon  the 
death  of  John  and  Mattie  Bowlin, 
or  the  marriage  of  Mattie  Bowlin 
should  she  survive  her  husband 
John  Bowlin,  this  trust  shall  imme- 
diately cease  and  determine  and  the 
trust  fund  with  any  income  that 
may  have  accrued  at  the  time  I  give 
and  bequeath  unto  the  said  Marcus 
Bowlin,  Paul  C.  Bowlin,  Othel  Bow- 
lin, and  Maud  E.  Campbell  and 
their  heirs,  share  and  share  alike, 

2  A.L.R.— 37. 


purpose 

What  is  characterized  in  law  as  a 
spendthrift  trust  usually  acts  as  a 
barrier  and  prevents  a  merger.  It 
seems  that  equity  will  not  recognize 
a  merger,  even  where  there  is  a 
union  of  legal  and  g^^^_ 
equitable  estates  in  deatmeuoa 
the  same  person,  if  "'  *"■"*• 
contrary  to  the  intention  of  the  par- 
ties, if  the  effect  would  be  to  destroy 
a  valid  trust.  39  Cyc.  246;  Moore's 
Estate,  198  Pa.  611,  48  Atl.  884;  2 
Washb.  Real  Prop.  6th  ed.  §  1484; 
Evansville  Gaslight  Co.  v.  State,  73 
Ind.  222,  38  Am.  Rep.  129 ;  Watson 
V.  Dundee  Mortg.  &  Trust  Invest. 
Co.  12  Or.  474,  8  Pac.  548 ;  Asche  v. 
Asche,  113  N.  Y.  232,  21  N.  E.  70; 
Mason   v.   Rhode   Island   Hospital 
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Trust  Ck>.  78  Conn.  81,  61  Atl.  57,  3 
Ann.  Cas.  586. 

The  soundness  then  of  appel- 
lants' contention  must  depend  upon 
whether  spendthrift  trusts  are  val« 
id  in  Arkansas,  and,  if  valid,  wheth- 
er a  spendthrift  trust  was  created 
by  the  terms  of  the  section  of  the 
will  quoted  above.  The  English 
doctrine  condemns  and  the  Amer- 
ican doctrine  upholds  spendthrift 
trusts.  Nichols  v.  Eaton,  91  U.  S. 
716,  23  L.  ed.  254.  It  is  a  mooted 
question  in  this  state.  Being  a 
question  of  first  impression  here, 
the  court  adopts  the  American  doc- 
trine, both  upon 
reason  and  because 
the  American  doc- 
trine is  supported  by  the  increasing 
weight  of  authority.  This  court 
said  in  the  well-considered  case  of 
Booe  V.  Vinson,  104  Ark.  439,  149 
S.  W.  524,  that  "although  it  is  inti- 
mated in  Honnett  v.  Williams,  66 
Ark.  153,  49  S.  W.  495,  that  such  a 
trust  cannot  be  created  or  exist  in 
this  state,  the  increasing  weight  of 
authority  in  America  favors  the 
contrary  rule." 

It  may  be  noted  also  that  the  dis- 
tinguished jurist,  in  rendering  the 
opinion  in  Honnett  v.  Williams, 
,  supra,  reserved  the  question  for  fu- 
ture consideration.  It  was  unnec- 
essary to  decide  the  question  in 
Booe  V.  Vinson,  for  the  reason  that 
no  restriction  was  placed  upon  the 
cestuis  by  the  testator  in  the  dispo- 
sition of  the  income  from  the  life 
estate.  This  court  has  jealously 
protected  the  free  and  unlimited 
right  of  a  person  in  sound  mind  and 
otherwise  competent  to  dispose  of 
his  property  according  to  his  pleas- 

wni_ri,i.t  «re.  unless  in  con- 

to  dispose  travention  of  some 

of  property.  gtatute  or  the  well- 
established  rule  against  perpetu- 
ities. Fortner  v.  Phillips,  124  Ark. 
395, 187  S.  W.  318. 


There  is  no  misconstruing  the  in- 
tent of  the  testator  in  the  instant 
case.  The  language  of  the  eighth 
clause  is  direct  and  unambiguous. 
By  the  very  wordiner,  the  legal  title 
and  the  absolute  control  of  the 
property  passed  to  the  trustee  for 
the  sole  purpose  of  creating,  by  use 
and  investment,  a  permanent  in- 
come for  the  maintenance  of  the 
testator's  son  during  life,  and  his 
daughter-in-law  so  long  as  she  re- 
mained the  wife  or  widow  of  his 
son.  The  testator  assigned  as  a  rea- 
son for  creating  the  trust  the  inabil- 
ity of  his  son  to  care  for  and  man- 
age the  estate.  In  the  fear  that  his 
son  might  resort  to  some  method  of 
defeating  his  purpose,  he  provided 
against  the  anticipation  of  the  in- 
come in  any  manner.  He  evidenced 
his  intention  most  clearly  by  creat- 
ing a  stated  income.  His  purpose 
was  to  impound  the  corpus  of  the 
estate  in  such  way  that  the  cestuis 
should  not  receive  it,  or  even  the  in- 
come therefrom,  except  at  certain 
and  reasonable  intervals.  All  pow- 
er of  alienation  of  the  trust  fund 
was  withheld  from  the  cestuis.  By 
the  bequest  appellants  acquired  no 
vested  estate  therein.  Every  essen- 
tial necessary  to  creat  a  spendthrift 
trust  is  present  in  the  devise. 

Having  subscribed  to  the  Amer- 
ican doctrine  upholding  spendthrift 
trusts,  and  the  intention  of  the  tes- 
tator being  manifest  to  create  such 
a  trust  for  the  protection  of  the 
cestuis   against   improvidence    and 
incapacity,  which  trust  is  not  con- 
trary to  law  or  pub- 
lic policy,  and  be-  2j2!:J,Ti.rtft- 
ing    convmced    the  «c««umo«  ot 
doctrine    of   merg-  eS^A."  '"^ 
er  of  estates  can- 
not operate  to  destroy  a  valid  spend- 
thrift   trust,    the    decree    of    the 
learned  Chancellor  is  affirmed. 


Digitized  by 


Google 


ANNO.— TRUST— LIFE  TENANT— ACQUIRING  REMAINDER.      579 


ANNOTATION. 
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It  la  a  settled  principle  that  a  trust 
may  be  terminated  before  the  expira- 
tion of  the  time  fixed  by  its  creator, 
where  there  is  no  longer  any  object  in 
continuing  its  existence.  "No  matter 
what  may  be  the  nominal  duration  of 
an  estate  given  to  a  trustee,  it  con- 
tinues in  equity  no  longer  than  the 
thing  sought  to  be  secured  by  the 
trust  demands."  Culbertson's  Appeal 
(1874)  76  Pa.  145.  It  is  not  enough  to 
warrant  its  continuance  that  the 
trustee  has  active  administrative 
duties  to  perform  so  long  as  the  trust 
property  remains  in  his  hands,  if  he 
is  not  vested  with  a  right  or  fixed  with 
a  duty  to  exercise  any  discretion  in  the 
pajrment  of  income  or  disposition  of 
the  corpus  of  the  estate. 

Accordingly,  where  the  only  purpose 
of  the  trust  is  to  preserve  the  corpus 
of  the  fund  for  the  person  entitled  to 
receive  it,  the  acquisition  by  the  life 
beneficiary  of  the  right  to  receive  the 
corpus  at  the  termination  of  the  trust, 
whether  by  purchase  or  inheritance, 
gives  such  beneficiary  the  right  to 
have  the  trust  dissolved.  See  Whall 
v.  Converse  (1888)  146  Mass.  845,  16 
N.  E.  660;  Sears  v.  Choate  (1888)  146 
Mass.  395,  4  Am.  St.  Rep.  820, 16  N.  R 
786;  Langley  v.  Conlan  (1912)  212 
Mass.  185,  98  N.  E.  1064,  Ann.  Cas. 
1913E,  421;  Bennett  v.  Chapin  (1889) 
77  Mich-  526,  7  L.R.A.  377,  43  N.  W. 
893;  Simmons  v.  Northwestern  Trust 
Co.  (1917)  136  Minn.  857,  L.RJL 
1917P,  736,  162  N.  W.  450;  Peugnet  v. 
Berthold  (1904)  183  Mo.  61,  81  S.  W. 
874;  Tumage  v.  Greene  (1874)  55  N. 
C  (2  Jones,  Eq.)  63,  62  Am.  Dec.  208; 
Taylor  v.  Huber  (1862)  13  Ohio  St. 
288;  Gloyd  v.  Roff  (1887)  2  Ohio  G.  C. 
253,  1  Ohio  C.  D.  472;  Sharpless's  Es- 
tate (1892)  151  Pa.  214,  25  Atl.  44; 
Yerkes's  Appeal  (1885)  2  Chester  Co. 
Bep.  (Pa.)  410;  Owens's  Estate 
(1893)  16  Pa.  Co.  Ct.  196;  Thorn  v. 
Thorn  (1887)  95  Va..413,  28  S.  E.  583. 
And  the  same  result  follows  where  the 
life  beneficiary  and  the  remainderman 
both  convey  their  respective  interests 
to  a  third  person.   See  Armour  v.  Mur- 


ray (1907)  74  N.  J.  L.  351,  68  Atl.  164; 
Brooks  V.  Davis  (1913)  82  N.  J.  Eq. 
118r  88  Atl.  178;  Lee  v.  Gates  (1916) 
171  N.  C.  717,  88  S.  E.  889,  Ann.  Cas. 
1917A,  614;  Angle  v.  Marshall  (1904) 
66  W.  Va.  671,  47  S.  B.  882. 

It  is  not  accurate  to  say  that  in  such 
a  case  the  equitable  life  estate  is 
merged  in  the  reversion.  Merger  can 
take  place  only  where  the  interests 
meeting  in  the  same  person  are  of  the 
same  character,  either  both  legal  or 
both  equitable;  it  cannot  take  plac.e 
where  the  life  estate  is  under  a  trust 
which  the  law  recognizes  as  valid  and 
the  ownership  of  the  remainder  is  le- 
gal. The  intervening  legal  estate  of 
the  trustee  prevents  a  merger.  See 
Asche  V.  Asche  (1889)  113  N.  Y.  232, 
21  N.  E.  70;  Moore's  Estate  (1901) 
198  Pa.  611,  48  Atl.  884. 

But  the  acquisition  of  the  remainder 
will  terminate  the  trust  only  where  the 
effect  is  to  do  away  with  the  necessity 
for  its  continuance ;  hence,  it  will  not 
have  such  effect  where  the  evident 
purpose  of  the  trust  is  to  put  the 
corpus  of  the  fund  beyond  the  hazard 
of  impairment  and  waste  during  the 
life  of  the  beneficiary.  See  BOWLIN  v. 
Citizens'  Bank  &  Trust  Co,  (re- 
ported herewith)  ante,  576;  Mason  v. 
Rhode  Island  Hospital  Trust  Co. 
(1905)  78  Conn.  81,  61  Atl.  67,  3  Ann. 
Cas.  686;  Moore  v.  Sinnott  (1903)  117 
6a.  1010,  44  S.  E.  810;  Watson  v.  Wat- 
son (1916)  223  Mass.  425,  111  N.  E. 
904;  Smith  v.  Smith  (1897)  70  Mo. 
App.  448;  Asche  v.  Asche  (1889)  (N. 
y.)  supra;  Greer  v.  Chester  (1892) 
131  N.  Y.  629,  SO  N.  E.  863,  affirming, 
on  opinion  of  Learned,  Ch.  J.,  in  court 
below  (1891)  62  Hun,  329,  17  N.  Y. 
Supp.  238;  Moore's  Estate  (Pa.) 
supra;  Mather's  Estate  (1900)  17  Pa. 
Dist.  R.  127. 

Nor  will  it  have  the  effect  to  ter- 
minate the  trust  where  the  trustee  is 
given  discretion  as  to  the  distribution 
of  the  income.  See  Smith  v.  Smith 
(1916)  194  Mo.  App.  309,  188  S.  W. 
1111. 

Nor  will  it  have  such  effect  where 
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all  parties  with  a  possible  interest 
cannot  be  ascertained.  See  Allen  t. 
Allen  (1911)  141  Ky.  689,  138  S.  W. 
548. 

The  courts  will  not  declare  the  trust 
terminated  where  the  life  beneficiary 
has  acquired  only  a  fractional  part  of 
the  reversionary  interest.  See^'Smlth 
T.  Smith  (1897)  70  Mo.  App.  448. 

In  New  York,  the  right  of  the  life 
beneficiary  to  terminate  the  trust  upon 
acquiring  the  remainder  interest  in 
the  trust  fund  is  regulated  by  statute. 
The  original  provision,  found  in  1  Rev. 
Stat.  (1st  ed.)  p.  780,  pt.  2,  chap.  1, 
title  2,  §  63,  of  the  Statute  of  Uses  and 
Trusts,  was  that  "no  person  beneficial- 
ly interested  in  a  trust  for  the  receipt 
of  the  rents  and  profits  of  land  can 
assign  or  in  any  manner  dispose  of 
such  interest;  but  the  rights  and  in- 
terest of  every  person  for  whose  ben- 
efit a  trust  for  the  payment  of  a  sum 
in  gross  is  created  are  assignable." 
The  effect  of  this  statute  is  stated  in 
Lent  V.  Howard  (1882)  89  N.  Y.  169, 
as  follows:  "Whatever  view  may  be 
taken  of  the  general  jurisdiction  of 
courts  of  equity,  in  the  absence  of  any 
statutory  or  legislative  policy,  to  abro- 
gate continuing  trusts  created  for  the 
purpose  of  providing  a  sure  support 
for  the  widow  or  children  of  a  testator, 
or  other  beneficiary,  the  indestruct- 
ibility of  such  trust  here,  by  judicial 
decree,  results,  we  think,  from  the  in- 
alienable character  Impressed  upon 
them  by  statute.  The  beneficiaries  of 
trusts  for  the  receipt  of  the  rents  and 
profits  of  land  are  prohibited  from  as- 
signing or  disposing  of  their  interest 
(1  Rev.  Stat.  729,  §  63),  and  this  pro- 
vision is  held  to  apply,  by  force  of 
other  sections  of  the  statute,  to  the 
interest  of  beneficiaries  in  similar 
trusts  of  personalty.  Graff  v.  Bonnett 
(1865)  81  N.  Y.  9,  88  Am.  Dec.  236. 
This  legislative  policy  cannot,  we 
think,  be  defeated  by  the  action  of  the 
court,  permitting  such  alienation  or 
abrogating  the  trust."  After  under- 
going various  modifications  presently 
to  be  discussed,  the  foregoing  stat- 
utory provision  was,  in  effect,  restored 
by  chapter  88,  Laws  of  1903,  now  §  103 
of  the  Real  Property  Law,  and  chapter 
87,  Laws  of  1903,  now  embodied  in  the 


Personal  Property  Law  (chap.  45, 
Laws  1909;  Consol.  Laws,  chap.  41,  § 
15),  which  provide  that  the  right  of 
the  beneficiary  of  an  eqweas  tmst  to 
receive  rents  and  profits  of  real  prop- 
erty and  apply  them  to  the  use  of  any 
person,  and  the  right  of  the  benefi- 
ciary to  enforce  the  performance  of  a 
trust  to  receive  the  income  of  personal 
property  and  to  apply  it  to  the  use  of 
any  person,  cannot  be  transferred  by 
assignment  or  otherwise;  but  the 
right  and  interest  of  the  beneficiary 
of  any  other  trust  in  real  or  personal 
property  may  be  transferred.  In  as 
much  as  these  statutes  contained  a 
saving  clause  stating:  "The  provi- 
sions of  this  act  shall  not  impair  or  af- 
fect any  rights  existing  at  the  date 
of  its  passage;  but  the  act  hereby 
amended  shall  have  the  same  force, 
and  effect  with  respect  to  such  exist- 
ing rights  as  though  this  amendatory 
act  had  not  been  passed," — the  deci- 
sions arising  under  the  intermediate 
acts  are  not' wholly  without  value. 

The  first  innovation  upon  the  pro- 
visions of  §  63  of  the  Statute  of  Uses 
and  Trusts,  supra,  was  made  by  chap- 
ter 452  of  the  Laws  of  1893,  whereby 
such  provision  was  amended  so  as  to 
permit  "the  person  beneficially  inter- 
ested in  the  whole  or  any  part  of  the 
income  of  any  trust  heretofore  or  here- 
after created  for  receipt  of  the  rents 
and  profits  of  the  lands  or  the  income 
of  personal  property,"  who  "shall  have 
heretofore  become,  or  may  hereafter 
be,  or  become,  entitled"  to  the  re- 
mainder in  a  trust  fund,  to  release  to 
himself  all  his  interest  in  the  income 
of  the  trust  estate,  and  declared  that 
thereafter  the  estate  of  the  trustee 
should  cease  and  determine.  For  dis- 
cussion of  the  constitutionality  of  this 
statute,  see  Metcalfe  v.  Union  Trust  Co. 
(1903)  87  App.  Div.  144,  84  N.  Y.  Supp. 
183,  and,  on  appeal,  in  (1906)  181  N. 
Y.  89,  73  N.  E.  498.  It  was  held, 
though  by  a  divided  court,  in  Mills  v. 
Mills  (1900)  50  App.  Div.  221,  63  N.  Y. 
Supp.  771,  that  the  effect  of  this  stat- 
ute was  not  to  limit  the  right  to  termi- 
nate a  trust  by  conveyance  or  release 
to  a  case  where  the  remainder  has 
devolved  upon  the  cestui  que  trust  by 
operation  of  law,  but  that  it  includes 
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the  case  of  an  acquisition  of  the  re- 
mainder by  purchase.  It  has  been 
held  that  the  word  "entitled,"  as  used 
in  the  provision  that  the  beneficiary 
who  shall  become  "entitled"  in  his  own 
right  to  the  remainder  in  a  principal 
fund  may  terminate  the  trust  in  the 
manner  described,  refers  not  simply 
to  a  right  which  is  vested  in  a  pres- 
ent interest,  but  one  which  is  also  free 
from  the  possibility  of  an  ultimate  de- 
feasance, and,  accordingly,  that  a 
trust  to  pay  the  income  to  three  cer- 
tain persons,  with  remainder  to  the 
survivor  upon  the  death  of  two  of  them, 
could  not  be  terminated  by  their  joint 
action,  it  being  not  only  uncertain  who 
the  survivor  would  be,  but  uncertain 
whether  there  would  be  any  survivor. 
Thall  V.  Dreyfus  (1903)  84  App.  Div. 
569,  82  N.  Y.  Supp.  691. 

Owing  to  the  ambiguous  and  un- 
satisfactory character  of  the  Statute 
of  1893  (see  Cook  v.  Straiton  (1893) 
41  Misc.  206,  83  N.  Y.  Supp.  964),  its 
provisions  were  varied  by  subsequent 
legislation    (Real    Property    Law    of 

1896,  §  547;  Personal  Property  Law  of 

1897,  §  416),  which  differs  from  the 
Act  of  1893  in  that  the  words  giving 
a  retroactive  effect  were  omitted  (see 
Metcalfe  v.  Union  Trust  Co.  (1905) 
181  N.  Y.  39,  73  N.  E.  498),  and  the 
privilege  of  the  beneficiary  of  a  part 
only  of  the  income  to  terminate  the 
trust  was  withdrawn,  leaving  the  right 
open  solely  to  a  beneficiary  of  all  the 
income.  Cook  v.  Straiton  (N.  Y.)  su- 
pra, afiirmed  on  opinion  below  in 
(1904)  96  App.  Div.  625,  89  N.  Y. 
Supp.  1102. 

Where  the  conditions  prescribed  by 
the  statute  are  all  fulfilled,  the  bene- 
ficiary has  an  absolute  right  to  deter- 
mine the  trust,  and  the  court  has  no 
discretion  in  tiie  matter.  Re  Barber 
(1901)  86  Misc.  433,  73  N.  Y.  Supp. 
749. 

Such  provisions  have  been  held  to 
allow  of  the  termination  of  a  trust 
to  apply  and  divide  the  income  of  a 
fifth  part  of  the  trust  fund  for  the 
benefit  of  each  of  testator's  children 
during  his  or  her  life,  with  power  of 
disposition  to  each  of  such  children 
of  one  fifth  thereof,  where,  by  reason 


of  the  testator's  failure  to  dispose  of 
the  remainders  in  default  of  appoint- 
ment, the  residue  of  the  trust  estate 
created  by  him  vested  in  his  children 
as  of  the  time  of  his  death.  Connolly 
V.  Connolly  (1907)  122  App.  Div.  492, 
107  N.  Y.  Supp.  185. 

These  provisions  have  been  held  in- 
applicable in  the  case  of  a  beneficiary 
entitled  only  to  such  part  of  the  in- 
come as  might  be  necessary  for  his 
support  (Re  United  States  Trust  Co. 
(1908)  175  N.  Y.  804,  67  N.  E.  614,  af- 
firming (1903)  80  App.  Div.  77,  80  N. 
Y.  Supp.  476) ;  or  where  the  right  of 
the  beneficiary  to  the  income  is  con- 
ditional, as  in  the  case  of  a  trust  to 
pay  the  income  to  testator's  widow 
for  life,  or  until  she  should  remarry 
(Metcalfe  v.  Union  Trust  Co.  (1905) 
181  N.  Y.  39,  73  N.  E.  498,  affirming 
(1903)  87  App.  Div.  144, 84  N.  Y.  Supp. 
183). 

They  have  no  application  where  the 
remainder  is  subject  to  be  devested 
or  to  diminution.  See  Re  United  States 
Trust  Co.  and  Cook  v.  Straiton  (N.  Y.) 
supra;  Re  Hogarty  (1901)  84  Misc. 
610,  70  N.  Y.  Supp.  428,  affirmed  in 
(1901)  62  App.  Div.  79,  70  N.  Y.  Supp. 
839;  Re  Gibson  (1908)  42  Misc.  167, 
85  N.  Y.  Supp.  1077. 

As  above  noted,  the  indestructibility 
of  trusts  to  receive  and  apply  income 
to  the  use  of  another  has  been  restored 
by  the  acts  of  1903. 

Under  these  statutes  the  acquisition 
by  the  life  beneficiary  of  the  remain- 
derman's interest  cannot  operate  to 
destroy  the  trust  under  which  he  is 
entitled  to  a  life  estate  only,  nor  ter- 
minate in  any  way  his  life  estate,  nor 
enlarge  it  into  absolute  ownership  of 
the  whole  fund.  Dale  v.  Guaranty 
Trust  Co.  (1915)  168  App.  Div.  601, 
153  N.  Y.  Supp.  1041. 

But  their  provisions  apply  only  to 
trusts  to  receive  and  apply  income  to 
the  use  of  beneficiaries  specified,  and 
not  to  other  trusts ;  and  where  a  bene- 
ficiary having  the  right  to  receive 
from  a  trust  fund,  whether  principal 
or  income,  as  much  as  may  be  neces- 
sary for  her  comfortable  support  and 
maintenance,  becomes  entitled  to  the 
reversionary  interest  in  the  trust  fund 
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as  legatee  of  the  person  to  whom  such 
reversionary  interest  was  given  by  the 
original  testator,  she  may  terminate 


the  trust.    Re  Bloodgood  (1918)  184 
App.  Div.  798,  172  N.  Y.  Supp.  509. 

£.  S.  0. 


STATE  PUBLIC  UTILITIES  COMMISSION  EX  REL.  SPRINGFIELD 

DRAIN  TILE  COMPANY 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY,  Appt. 

jrUinote  Supreme  Court— Aprtt  17 1  1918. 
(283  lU.  425,  P.U.R.1918D,  674,  119  N.  E.  294.) 

Carrier  —  discrimination  in  switching  charges  —  steam  and  electric  roads. 

A  railroad  company  cannot,  by  a  contract  made  with  the  respective 
companies,  discriminate  in  switching  charges  on  freight  delivered  to  it 
by  steam  and  electric  railways,  against  the  interests  of  shippers  located 
on  such  lines,  where  the  statute  forbids  the  granting  of  any  preference 
or  advantage  to  any  person  or  corporation. 

[See  note  on  this  qv^stion  beginning  on  page  586.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  San- 
gamon County  affirming  an  order  of  the  Public  Utilities  Commission  in 
favor  of  petitioner  in  a  proceeding  to  compel  defendant  to  provide  for  tiie 
absorption  of  switching  charges  from  complainant's  plant  to  competitive 
points.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  John  G.  Drennan,  Blewett  There  is  no  law  that  imposes  upon  a 
Lee,  and  W.  S.  Horton,  for  appellant:     railroad  company  the  duty,  or  confers 


The  making  of  reciprocal  arrange- 
ments between  certain  carriers  at  an 
industrial  point,  and  the  refusal  to 
make  the  same  arrangements  with 
other  carriers  so  as  to  serve  certain 
industries,  is  not  discrimination  or 
otherwise  unlawful. 

Dixie  Cotton  Oil  Co.  v.  St.  Louis,  I. 
M.  &  €.  R.  Co.  27  Inters.  Com.  Rep. 
295. 

Any  order  requiring  the  absorption 
of  a  switching  charge  is  made  without 
authority  of  law,  and  is  unconstitu- 
tional. 

Southern  R.  Co.  v.  St.  Louis  Hay  & 
Grain  Co.  214  U.  S.  297,  53  L.  ed.  1004, 
29  Sup.  Ct.  Rep.  678;  St  loiis  South- 
western R.  Co.  V.  Arkadelphia  Mill.  Co. 
120  Ark.  572,  180  S.  W.  200. 

A  carrier  is  not  required  to  switch 
the  goods  of  a  competing  line,  and  a 
law  requiring  it  to  do  so  is  unconsti- 
tutional, as  taking  property  without 
due  process  of  law. 

Louisville  &  N.  R.  Co.  v.  Central 
Stock  Yards  Co.  212  U.  S.  183,  53  L.  ed. 
441,  29  Sup.  Ct.  Rep.  246. 


power  to  require  it  to  perform  the 
service,  of  transporting  freight,  where 
it  does  not  participate  in  the  revenue. 

Gulf  &  I.  R.  Co.  V.  Texas  &  N.  O.  R. 
Co.  93  Tex.  482,  56  S.  W.  328. 

The  Utilities  Commission  has  no 
power  except  such  as  is  expressly  con- 
ferred upon  it. 

State  Public  Utilities  Commission 
ex  rel.  Wabash  R.  Co.  v.  Illinois  C.  R. 
Co.  274  111.  41,  113  N.  E.  162. 

Messrs.  Edward  J.  Bnuidage,  Attor- 
ney General,  George  T.  Baddngham, 
W.  E.  Trautmann,  and  A.  D.  Roden- 
berg.  Assistant  Attorneys  General,  and 
James  R.  Orr,  for  appellees : 

Carriers  interchanging  traffic  with 
each  other  cannot  refuse  to  inter- 
change with  other  carriers,  provided 
the  circumstances  and  conditions  are 
substantially  the  same;  and  to  require 
them  to  do  so  is  not  a  violation  of  a 
constitutional  right. 

St.  Louis,  S.  &  P.  R.  Co.  V.  Peoria  & 
P.  U.  R.  Co.  26  Inters.  Com.  Rep.  226; 
Nashville  v.  Louisville  &  N.  R.  Co.  38 
Inters.  Com.  Rep.  76;  Louisville  Bd.  of 
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Trade  v.  Louisville  &  N.  R.  Co.  40 
Inters.  Com.  Rep.  679;  Traffic  Bureau 
V.  Louisville  &  N.  R.  Co.  28  Inters. 
Com.  Rep.  533;  Louisville  &  N.  R.  Co. 
V.  United  States,  216  Fed.  672;  Buf- 
falo, R.  &  P.  R.  Co.  V.  Pennsylvania 
Co.  29  Inters.  Com.  Rep.  114;  Pennsyl- 
vania Co.  ▼.  United  States,  214  Fed. 
446,  236  U.  S.  351,  59  L.  ed.  616,  P.U.R. 
1915B,  261,  86  Sup.  Ct.  Rep.  370; 
Grand  Trunk  R.  Co.  v.  Michigan  R. 
Commission,  231  U.  S.  467,  68  L.  ed. 
310,  34  Sup.  Ct.  Rep.  162. 

The  prescribing  of  switching  rules 
or  charges  does  not  violate  the  consti- 
tutional provision  against  taking  prop- 
erty without  due  process  of  law. 

Louisville  &  N.  R.  Co.  v.  United 
States,  216  Fed.  672;  Pennsylvania  Co. 
V.  United  States,  214  Fed.  446,  236  U. 
S.  351,  59  L.  ed.  616,  P.U.R.1915B,  261, 
86  Sup.  Ct.  Rep.  370;  Grand  Trunk  R. 
Co.  V.  Michigan  R.  Commission,  231  U. 
S.  467,  68  L.  ed.  310,  34  Sup.  Ct.  Rep. 
152. 

If  inequality  results  from  exaction 
of  a  special  rate  from  one  shipper  and 
a  different  rate  to  another,  upon  like 
traffic,  contemporaneously  transported 
under  substantialy  similar  circum- 
stances and  conditions,  the  section  is 
violated. 

Board  of  Trade  v.  Chicago  &  A.  R. 
Co.  27  Inters.  Com.  Rep.  535. 

What  is  undue  or  unreasonable 
preference  is  not  a  question  of  law 
but  of  fact. 

Pennsylvania  Co.  v.  United  States, 
236  U.  S.  351,  59  L.  ed.  616,  P.U.R. 
1915B,  261,  35  Sup.  Ct.  Rep.  370. 

The  Utilities  Commission  has  au- 
thority to  require  the  establishment 
by  steam  railroad  of  through  routes 
and  joint  rates  with  interurban  elec- 
tric railroads  engaged  in  the  inter- 
state transportation  of  freight. 

Chicago,  0.  &  P.  R.  Co.  v.  Chicago  & 
N.  W.  R.  Co.  33  Inters.  Com,  Rep.  673. 

Cooke,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  by  the  Illinois 
Central  RailrosuJ  Company  from  a 
juds:ment  of  the  circuit  court  of 
Sangamon  county,  affirming  an 
onier  of  the  State  Public  Utilities 
Commission,  requiring  appellant 
and  certain  other  steam  railroad 
companies  to  "cease  and  desist  from 
applying  a  different  rule  governing 
the  absorption  of  connecting  line 
switching  charges  to  or  from  the 
plant  of  the  Springfield  Drain  Tile 


Company,  situated  upon  the  tracks 
of  the  St.  Louis,  Springfield,  & 
Peoria  Bailroad,  than  they  at  the 
same  time  apidy  to,  or  from,  indus- 
tries similarly  situated  upon  the 
tracks  of  steam  carriers  in  the  city 
of  Springfield,  county  of  Siangamon, 
and  state  of  Illinois." 

This  order  of  the  Commission  was 
made,  after  a  hearing,  upon  the 
petition  of  the  Springfield  Drain  Tile 
Company,  setting  forth,  among 
other  things,  that  petitioner  was 
compelled  to  pay  the  St.  Louis, 
Springfield,  &  Peoria  Raihroad  Com- 
pany (referred  to  by  the  witnesses 
and  in  the  briefs  as  the  Illinois 
Traction  System)  a  charge  of  10 
cents  per  ton,  with  a  minimum  per 
car  of  $2  and  a  maximum  per  car  of 
$4,  for  switehing  cars  from  the  peti- 
tioner's plant  to  the  respondent's 
lines,  which  switehing  charge  the 
respondents  refuse  to  absorb,  and 
praying  that  the  Commission  make 
such  order  in  the  premises  as  may 
seem  meet. 

The  evidence  taken  before  the 
Commission  shows  that  the  plant 
of  the  Springfield  Drain  Tile  Com- 
pany is  located  near  to  and  has  a 
sidetrack  connecting  with  the  tracks 
of  the  Illinois  Traction  System,  an 
electric  railway,  and  that  the  Illi- 
nois Traction  System  has  a  switeh 
connection  with  the  tracks  of  ap- 
pellant; that,  while  appellant  ab- 
sorbs the  switching  charges  for  all 
cars  delivered  to  it  from  plants  in 
the  city  of  Springfield  located  on 
the  lines  or  sidetracks  of  steam  rail- 
roads, it  has  refused  to  absorb  the 
switehing  charges  of  the  Illinois 
Traction  System  for  delivering  cars 
to  it  from  plants  in  Springfield,  and 
elsewhere  in  Illinois,  located  on  the 
lines  or  sidetracks  of  the  Illinois 
Traction  System.  To  state  the  prop- 
osition more  clearly:  Whether  i^ 
pellant  absorbs  the  switehing 
charges  f^r  cars  delivered  to  it  by 
other  carriers  in  Springfield  does 
not  necessarily  depend  on  the  kind 
of  freight  contained  in  the  cars,  but 
on  whether  the  cars  are  delivered  to 
it  by  a  steam  railroad  or  by  the 
electric  railroad.    No  such  discrim- 
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ination  is  authorized  by  the  law. 
The  assistant  general  freight  agent 
of  appellant  testified  that  his  com- 
pany does  not  refuse  to  absorb  the 
switching  charges  for  cars  delivered 
from  the  plant  of  the  Springfield 
Drain  Tile  Company  by  the  Illinois 
Traction  System  because  they  con- 
tain drain  tile,  but  because  the  cars 
are  delivered  to  appellant  by  the  Illi- 
nois Traction  System,  and  that  if 
the  plant  of  the  Springfield  Drain 
Tile  Company  were  located  on  the 
line  or  sidetrack  of  a  steam  rail- 
road appellant  would  absorb  the 
switching  charge. 

Appellant  argues  this  case  upon 
the  theory  that  it  has  the  right  to 
make  a  contract  or  agreement  with 
one  railroad  company  to  absorb  the 
switching  charges  for  cars  delivered 
to  it  by  that  railroad  from  plants 
located  on  its  lines,  without  being 
obliged  to  enter  into  the  same  agree- 
ment with  other  connecting  carriers 
similarly  situated;  that  the  matter 
of  the  absorption  of  switching 
charges  is  contractual  in  its  nature, 
and  that  the  carrier  having  the  line 
haul  and  the  connecting  carrier  are 
the  parties  having  the  right  to  con- 
trol the  matter  by  contract.  The 
fallacy  of  this  argument  lies  in  the 
fact  that  such  a  contract  or  agree- 
ment between  the  carrier  having 
the  line  haul  and  the  connecting  car- 
rier is  not  between  the  parties  to  be 
affected  by  the  so-called  contract. 
The  connecting  carrier  receives  its 
compensation  in  any  event,  either 
from  the  carrier  having  the  line 
haul  or  from  the  shipper,  and  it  is 
not  a  matter  of  concern  to  it  which 
of  the  parties  pays  its  charges.  The 
making  of  a  so-called  contract  be- 
tween the  carrier  having  the  line 
haul  and  the  connecting  carrier,  by 
which  the  carrier  having  the  line 
haul  agrees  to  pay  the  switching 
charges  of  the  connecting  carrier, 
amounts  to  no  more  than  the  volun- 
tary assumption  of  the  switching 
charges  by  the  carrier  having  the 
line  haul.    It  is  in  no  proper  sense 


of  the  word  a  contract  for  the  ab- 
sorption *of  the  switching  charges 
by  the  carrier  having  the  line  haul. 
The  proper  parties  to  such  a  con- 
tract, to  be  of  any  force  and  effect, 
would  necessarily  be  the  railroad 
having  the  line  haul  and  the  shipper, 
and  manifestly  the  carrier  having 
the  line  haul  would  have  no  right  to 
enter  into  a  contract  with  ene 
shipper,  by  which  the  carrier  agreed 
to  absorb  the  switching  charges, 
and  at  the  same  time  refuse  to  make 
the  same  contract  with  or  render 
the  same  service  for  another  ship- 
per, similarly  situated  on  the  line 
of  some  other  railroad,  where  the 
switching  charges  and  the  charges 
for  the  line  haul  are  „     , 

1  .,         Carrier — dls- 

m    each    case    tne  crimination  in 
same.    To  recognize  ;ririVili:5te.» 

such    a   right    would    ana  electric 

be  to  sanction  un-  '*  "* 
just  discrimination  by  a  common 
carrier  against  certain  shippers. 
Section  88  of  the  Public  Utilities 
Act  provides:  "No  public  utility 
shall,  as  to  rates  or  other  charges, 
services,  facilities  or  in  any  other  re- 
spect, make  or  grant  any  preference 
or  advantage  to  any  corporation  or 
person  or  subject  uiy  corporation 
or  person  to  any  prejudice  or  disad- 
vantage. No  public  utility  shall  es- 
tablish or  maintain  any  unreason- 
able difference  as  to  rates  or  other 
charges,  services,  facilities,  or  in 
any  other  respect,  either  as  between 
localities  or  as  between  classes  of 
service.  Every  public  utility  shall, 
upon  reasonable  notice,  furnish  to 
all  persons  who  may  apply  therefor 
and  be  reasonably  entitled  thereto, 
suitable  facilities  and  service,  with- 
out discrimination  and  without  de- 
lay."    [Laws  1913,  p.  479.] 

In  enforcing  this  section  of  the 
statute  the  Commission,  under  the 
facts  in  this  case,  properly  made  the 
order  which  appellant  here  seeks 
to  have  set  aside. 

The  judgment  of  the  Circuit  Court 
ia  afiSrmed. 
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ANNOTATION. 
Right  of  railroad  to  ditmmmate  in  respect  of  switching  charges. 


The  court  in  the  reported  case 
(State  Pubuc  Utilities  Commission 
Kx  BEL.  Springfield  Drain  Tile  Co.  v. 
Illinois  C.  B.  Co.  ante,  582)  bases  its 
decision  squarely  upon  the  principle 
that  the  question  of  discrimination, 
being  one  of  fact,  must  be  decided  by 
a  broad  view  of  "the  effect  of  the  prac- 
tice complained  of,  and  points  out  the 
evident  fact  that  the  effect  of  the  con- 
tract between  the  two  carriers  was  to 
burden  the  patrons  of  one  road  with 
a  charge  with  which  patrons  of  other 
roads  were  not  burdened.  This  prin- 
ciple of  determining  what  is  a  discrim- 
ination is  commendable,  especially 
with  reference  to  competitive  busi- 
ness. It  is,  however,  too  broad  for  de- 
velopment by  cases  within  the  scope 
of  this  annotation. 

A  common  carrier  must  not  discrim- 
inate in  the  matter  of  switching  cars; 
and,  if  it  refuses  to  switch  cars  for  a 
particular  industry  without  a  valid 
reason,  it  may  be  compelled  by  man- 
damus to  perform  its  duty  without  dis- 
crimination. Larabee  Flour  Mills  Co. 
V.  Missouri  P.  B.  Co.  (1906)  74  Kan. 
808,  88  Pac.  72,  affirmed  in  (1909)  211 
U.  S.  612,  53  L.  ed.  362,  29  Sup.  Ct. 
Bep.  214  The  carrier  was  a  switch- 
ing company  holding  jtself  out  as  pre- 
pared to  do  switching  for  the  public, 
had  been  doing  switching  for  plain- 
tiff and  others,  and  continued  to  serve 
others  after  refusing  to  serve  the 
plaintiff,  for  the  reason  that  plaintiff 
had  disputed  and  refused  to  pay  a 
claim  for  demurrage,  which  defendant 
claimed  should  be  paid.  The  court 
held  that  this  was  not  a  valid  reason 
for  the  refusal  to  serve  plaintiff. 

It  is  stated  in  St.  Louis,  I.  M.  &  S.  B. 
Co.  V.  Dixie  Cotton  Oil  Co.  (1914)  112 
Ark.  147,  165  S.  W.  251,  that  "the  right 
to  make  a  switching  charge  for  car  de- 
liveries to  an  industry  not  situated  on 
the  delivering  carrier's  line  is  recog- 
nized by  all  parties  to  this  litigation, 
and  the  existence  of  this  is  too  thor- 
oughly settled  to  be  questioned  here ;" 
and  the  case  was  disposed  of  on  this 
principle,  ultimately.    But  the  carrier 


was  switching  cars  for  the  plaintiff's 
competitor,  free  of  charge,  over  the 
line  of  another  railroad,  which  line 
also  passed  plaintiff's  industrial  plant, 
while  it  was  charging  plaintiff  $3  for 
each  car  delivered  to  it.  It  was,  how- 
ever, performing  the  free  service  un- 
der a  contract  with  the  Other  railway 
company,  under  the  terms  of  which 
both  railways  used  in  common  the 
track  of  the  other  company,  and  a 
piece  belonging  to  the  defendant  rail- 
way. The  court  said:  "It  occurs  to 
us  that  a  fair  statement  of  the  posi- 
tion of  the  Dixie  company  is  to  say 
that,  because  the  railroad  companies 
have  made  a  contract  which  resulted 
in  giving  the  Buckeye  company  free 
switching  service,  they  should  there- 
fore be  compelled  to  enlarge  the  con- 
tract so  that  it  may  have  free  switch- 
ing services."  It  then  held  that  this 
contention  was  not  sound.  The  same 
;:ourt  in  a  later  case  (St.  Louis  South- 
western B.  Co.  V.  Arkadelphia  Mill.  Co. 
(1915)  120  Ark.  572,  180  S.  W.  200) 
restated  this  holding  as  follows:  "A 
railway  company  will  not  be  held  to 
have  discriminated  in  favor  of  one 
shipper  and  against  another,  when,  by 
reason  of  the  location  of  the  tracks  of 
another  railroad  company,  it  is  able 
to  furnish  switching  facilities  free  to 
the  first  shipper,  but,  because  of  dif- 
ferent conditions,  makes  a  charge  for 
switching  to  the  other  shipper."  It 
should  be  noted  here,  also,  that  "on 
competition  business,  the  Iron  Moun- 
tain absorbs  this  charge  on  both  in- 
bound and  outbound  traffic."  The  in- 
terstate Commerce  Commission  had 
previously  decided  this  contention  in 
the  same  way.  See  (1913)  27  Inters. 
Com.  Bep.  295.  .  | 

In  St.  Louis  Southwestern  B.  Co.  v. 
Arkadelphia  Mill.  Co.  (Ark.)  supra,  it 
was  held  that  a  railway  company  has 
the  right  to  adopt  a  policy  of  switch- 
ing cars  to  and  from  industries  lo- 
cated on  or  reached  by  its  own  rails, 
and  at  the  same  time  refuse  to  switch 
cars  loaded  upon  its  own  siding  with 
goods  that  have  been  brought  there  by 
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water,  the  place  of  loading  not  being  a 
regular  station. 

It  was  held  in  Smith  v.  Louisville  & 
N.  R.  Co.  (1915)  ISl  Tenn.  531,  L.R.A. 
1916A,  1107, 175  S.  W.  557,  that  a  rail- 
road company  is  not  prevented  from 
contracting  to  make  a  particular  stock- 
yard within  a  city  the  place  of  de- 
livery for  all  live  stock  shipped  into 
the  city,  so  as  to  require  a  payment  of 
a  switching  charge  for  delivery  of 
carloads  of  stock  to  other  yards,  by  a 
statute  making  it  unlawful  to  give  an 
undue  advantage  to  any  particular 
person  or  description  of  traffic,  or  sub- 
ject ahy  person  or  particular  descrip- 
tion of  traffic  to  undue  or  unreason- 
able prejudice  or  disadvantage.  But 
in  so  holding  the  court  indicates  quite 
clearly  that  the  same  principle  could 
not  be  upheld  if  the  commodity  had 
not  been  live  stock. 

The  practice  with  reference  to 
switching  charges  should  be  uniform, 
and  the  treatment  of  such  charges 
should  be  the  same  in  Oklahoma  as  it 
is  in  Texas,  Kansas,  and  other  sur- 
rounding states.  Re  Order  to  All 
Railroad  Cos.  Operating  in  Oklahoma 
at  the  rates  approved  or  established 
(1915;  Okla.)  P.U.R.1915A,  217. 

E^rery  railroad  company  operating 
in  Louisiana  is  required  to  switch  cars 
employed  in  intrastate  business  for 
any  other  railroad  with  which  it  con* 
nects,  or  for  any  shipper  or  consignee, 
at  the  rates  approved  or  established 
by  the  Commission,  without  discrimi- 


nation, whether  such  cars  are  loaded 
or  empty.  Re  Switching  Service 
(1915;  La.)  P.U.R.1915B,  849. 

Where  a  carrier  does  not  connect 
with  stockyards  with  its  own  tracks, 
a  switching  charge  on  shipments  of 
live  stock  to  and  from  the  yards  is 
ordinarily  not  discriminatory;  but 
where  other  carriers  similarly  situ- 
ated, and  charging  no  higher  rates, 
absorb  the  charge,  and  the  defendant 
carrier  itself  absorbs  the  switching 
charges  on  shipments  of  all  commodi- 
ties originating  at  or  destined  to  com- 
petitive points,  and  absorbs  greater 
switching  charges  on  wheat  shipments 
to  the  same  point,  a  switching  charge 
on  shipments  of  live  stock  is,  under 
these  circumstances,  discriminatory. 
South  Omaha  Live  Stock  Exch.  v.  Chi- 
cago, St.  P.  M.  &  0.  R.  Co.  (1916; 
Neb.)  P,U.R.1916A,  1084. 

The  failure  of  a  railroad  company 
to  make  a  charge  for  moving  cars  from 
the  place  within  the  premises  of  the 
consignee  where  they  are  first  placed 
for  unloading,  to  a  second  point  where 
the  unloading  is  completed,  although 
no  other  movement  of  the  car  is  neces- 
sary for  reloading  it  for  a  line  haul, 
is  a  discrimination  as  against  patrons 
who  do  not  receive  such  switching 
services  by  the  railroad  company.  Jo- 
seph Schlitz  Brewing  Co.  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (1915;  Wis.)  P.U.R. 
1915C,  49.  *  J.  W.  M. 


JOHN  LASKOWSKI 

V. 

PEOPLE'S  ICE  COMPANY,  Plflf.  in  Err. 

Michtgan  Supreme  Court— September  S7,  1018, 
(—  Mich.  — ,  168  N.  W.  940.) 

Judgment  —  in  JFavor  of  wife  —  e£Fect  in  husband's  action. 

1.  A  judgment  in  favor  of  a  woman  in  an  action  to  recover  damages 
for  injuries  to  her  person  is  not  conclusive  upon  the  question  of  defend- 
ant's negligence,  and  absence  of  her  contributory  negligence,  in  an  action 
by  her  husband  for  the  damages  resulting  to  him  from  such  injuries. 

[See  note  on  this  gtiestion  beginning  on  page  592.] 
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Parties  —  action  for  injniy  to  wife. 

2.  Under  the  Harried  Woman's  Acts 
a  man  is  not  a  necessary  or  proper 
party  to  an  action  by  his  wife  to  re- 
cover damages  for  injuries  to  her  per- 
son, and  he  cannot  control  the  action 
in  her  behalf. 

Evidence  —  jadgment  —  facts. 

3.  Judgments  and  decrees  are  con- 
clusive evidence  of  the  facts  only  as 
between  parties  and  privies  to  the  ac- 
tion. 

Husband  and  wife  —  action  for  ex- 
pense of  wife's  injuries  —  payment 
by  wife. 

4.  A  man  is  not  precluded  from  re- 
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covering  the  expense  due  to  personal 
injuries  inflicted  upon  his  wife,  by  the 
fact  that  the  bills  were  paid  by  her, 
if  she  made  the  payments  at  his  re- 
quest and  under  his  promise  to  reim- 
burse her. 

Same  —  services  rendered  by  strang- 
ers. 

6.  A  man  cannot  recover  against 
one  responsible  for  injuries  to  his 
wife,  for  the  value  of  services  gratui- 
tously rendered  by  strangers  in  the 
care  of  her,  nor  for  services  per- 
formed by  her  daughter  without  prom- 
ise of  compensation. 


Error  to  the  Circuit  Court  for  Wayne  County  to  rieview  a  judgment 
in  favor  of  plaintiff  in  an  action  brought  to  recover  for  the  loss  of  his 
wife's  services,  and  expenses  Incurred,  by  reason  of  injuries  received  by 
her  in  an  accident.    Reversed. 


Statement  by  Ostrander,  Ch.  J.: 
Anna  Laskowski  had  judgment 
against  the  People's  Ice  Company 
for  personal  injuries  caused  by  a 
runaway  horse,  owned  and  used  by 
said  People's  Ice  Company.  The 
judgment  was  affirmed  on  appeal. 
190  Mich.  331,  157  N.  W.  6.  The 
plaintiff  in  the  case  at  bar  is  the 
husband  of  Anna  Laskowski,  and 
he  brought  this  action  to  recover 
from  the  People's  Ice  Company 
damages  for  such  pecuniary  inju- 
ries as  resulted  to  him  from  the  in- 
juries to  his  wife.  In  his  declara- 
tion he  alleges  the  facts  and  circum- 
stances attending  the  injuries  his 
wife  sustained,  and  the  resulting 
injury  to  himself.  A  traverse  of 
the  matters  set  up  in  the  declara- 
tion puts  in  issue  every  fact  neces- 
sary to  be  proved  to  sustain  a  Re- 
covery. The  trial  proceeded  as 
though  all  material  facts  were  in  is- 
sue. The  testimony  elicited  is  not 
substantially  different  from  that 
given  upon  the  trial  of  the  suit  be- 
gun by  the  wife.  The  cause  was 
submitted  to  a  jury,  a  verdict  for 
$2,300  was  returned  for  plaintiff, 
for  which  sum  a  judgment  was 
rendered.  A  new  trial  was  denied. 
Plaintiff  introduced  in  evidence, 
without  objection,  the  fUes  and  rec- 
ord in  the  case  of  Anna  Laskowski 
V.  People's  Ice  Company.    It  is  stip- 


ulated by  counsel  "that  neither  the 
files  nor  records,  nor  copies  thereof, 
in  the  case  of  Anna  Laskowski  v. 
People's  Ice  Company,  introduced 
into  evidence  on  the  trial  of  this 
case,  need  be  returned  with  the  bill 
of  exceptions,  or  record,  or  printed 
in  the  printed  record;  that  it  ap- 
pears from  such  files  and  records 
that  the  same  accident  was  com- 
plained of  in  the  said  case  of  Anna 
Laskowski  v.  People's  Ice  Company 
as  in  the  present  case  of  John  Las- 
kowski v.  People's  Ice  Company; 
that  the  plaintiff  in  the  former  case 
is  the  wife  of  the  plaintiff  in  the' 
latter  case,  and  that  the  defendant 
was  the  same  in  both  cases;  and 
that  the  pleadings  and  proofs  in  the 
case  of  Anna  Laskowski  v.  People's 
Ice  Company  appear  fully  in  the 
printed  record  of  the  same  to  the 
supreme  court  of  this  state,  being 
now  there  on  file  and  being  case  No. 
26,960  therein,  which  was  decided 
March  30,  1916,  and  is  reported  in 
190  Mich.  331, 157  N.  W.  6." 

Upon  the  subject  of  the  negli- 
gence of  defendant  and  contributory 
negligence  of  Anna  Laskowski,  the 
jury  was  instructed  that  both  points 
were  settled  in  the  suit  brought  by 
the  wife,  and  they  were  told  they 
"must  find  that  the  defendant  ice 
company  was  guilty  of  negligence 
as  charged,  and  that  the  plaintiffs 
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wife,  Anna  Laskowski,  was  free 
from  contributory  negligence.  The 
only  questions,  therefore,  for  your 
consideration,  are  whether  or  not 
the  plaintiff  has  sustained  damage, 
loss,  and  damage,  as  a  proximate 
result  of  the  injuries  to  his  wife, 
Anna  Laskowski,  sustained  through 
the  accident;  and  if  you  find  that 
he  has,  then  the  only  remaining 
question  is  for  you  to  determine  the 
amount  of  the  damage." 

Points  raised  and  discussed  are 
stated  by  appellant  as  follows: 

"First.  In  charging  and  instruct- 
ing the  jury  that  the  judgment  ob- 
tained by  Anna  Laskowski,  the  wife 
of  the  plaintiff,  against  this  defend- 
ant, for  her  personal  damages  for 
injuries  received  by  her  in  this 
same  accident,  was  conclusive  as  to 
the  question  of  the  negligence  of 
the  defendant,  and  that  the  plain- 
tiff's wife,  Anna  Laskowski,  was 
free  from  contributory  negligence; 
that  that  judgment  could  not  be  re- 
viewed; and  that  the  only  question 
for  the  jury's  consideration  .was 
whether  or  not  the  plaintiff  had 
sustained  damage  as  the  proximate 
result  of  the  injuries  to  his  wife, 
sustained  through  this  accident, 
and,  if  he  had,  the  amount  of  such 
damage. 

"Second.  By  admitting  in  evi- 
dence certain  receipted  bills  for 
medicines  and  doctor's  services, 
without  proof  that  they  were  paid 
by  the  plaintiff. 

"Third.  In  refusing  to  admit 
testimony  that  the  bills  for  medi- 
cines and  doctor's  services  were  paid 
by  the  wife  of  the  plaintiff  out  of 
her  personal  funds. 

"Fourth.  For  refusing  to  strike 
out,  on  defendant's  motion,  certain 
testimony  as  to  an  alleged  agree- 
ment between  the  plaintiff  and  his 
wife,  that  the  wife  was  to  pay  the 
expenses  of  her  care,  and  that  the 
plaintiff  was  to  later  reimburse  her. 

"Fifth.  By  charging  and  instruct- 
ing the  jury  that  the  plaintiff  was 
liable  for  the  expenses  for  the  care 
of  his  wife,  and  entitled  to  recover 
therefor,  whether  paid  by  him  or 


not,  and  refusing  the  defendant's 
request  in  this  regard. 

"Sixth.  By  refusing  the  defend- 
ant's request  to  instruct  the  jury 
that  the  plaintiff  could  not  recover 
for  services  gratuitously  rendered 
him. 

"Seventh.  By  admitting  certain 
testimony,  over  the  defendant's  ob- 
jection, as  to  the  value  of  the  serv- 
ices rendered  by  the  plaintiff's 
daughter,  and  refusing  the  defend- 
ant's request  to  instruct  the  jury 
that  the  plaintiff  was  not  liable  for , 
the  services  rendered  him  by  his' 
minor  daughter. 

"Eighth.  In  failing  and  refusing 
to  charge  and  instruct  the  jury  that 
the  plaintiff  could  not  recover  for 
future  loss  or  expense,  unless  the 
same  were  proven  to  a  reasonable 
certainty. 

"Ninth.  Because  the  court  erred 
in  failing  and  refusing  to  grant  the 
defendant's  motion  for  a  new  trial, 
because  the  verdict  is  against  the 
great  weight  of  evidence. 

"Tenth.  Because  the  court  erred 
in  failing  and  refusing  to  grant  the 
defendant's  motion  for  a  new  trial, 
beoause  the  verdict  is  grossly  ex- 
cessive." 

Messrs.  Berger  &  Milbnm,  for  ap- 
pellant: 

The  judgment  obtained  by  plain- 
tiff's  wife  in  her  suit  against  defend- 
ant, to  which  plaintiff  was  not  a  party, 
for  her  personal  damages  arising  out 
of  the  same  accident,  is  not  conclu- 
sive and  binding  upon  the  defendant 
as  to  its  negligence  in  this  accident, 
nor  that  the  wife  of  the  plaintiff  was 
free  from  contributory  negligence. 

2  Black,  Judgm.  807,  828;  Fowler  v. 
Blount,  191  Mich.  575,  158  N.  W.  114; 
Detroit  Sav.  Bank  v.  Truesdail,  38 
Mich.  444;  Young.'s  Appeal,  62  Mich. 
592,  18  N.  W.  373;  Axford  v.  Graham, 
57  Mich.  422,  24  N.  W.  158;  Love  v. 
Francis,  63  Mich.  181,  6  Am.  St.  Rep. 
290,  29  N.  W.  843 ;  Fisher  v.  Wineman, 
125  Mich.  642,  52  L.R.A.  192,  84  N.  W. 
1111;  Detroit  v.  Detroit  R.  Co.  184 
Mich.  11,  95  N.  W.  992,  99  N.  W.  411; 
Bean  v.  Bean,  163  Mich.  396,  128  N. 
W.  413;  Bacon  v.  Walden,  186  Mich. 
139, 152  N.  W.  1061 ;  Berger  v.  Jacobs, 
21  Mich.  216;  Michigan  G.  R.  Co.  v. 
Coleman,  28  Mich.  440,  4  Am.  Neg. 
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Caa.  1 ;  McCauIey  v.  Detroit  United  R. 
Co.  167  Mich.  297,  183  N.  W.  11;  Big- 
elow.  Estoppel,  p.  9;  1  Henoan,  Estop- 
pel &  Res  Judicata,  26;  Womach  v.  St. 
Joseph,  201  Mo.  467,  10  L.R.A.(N.S.) 
140,  100  S.  W.  443;  Neeson  t.  Troy. 
29  Hun,  173 ;  Berg  v.  Third  Ave.  R.  Co. 
89  N.  Y.  Supp.  433;  Walker  v.  Phil- 
adelphia, 195  Pa.  173,  78  Am.  St.  Rep. 
801,  46  Atl.  657;  Brierly  v.  Union  R. 
Co.  26  R.  I.  119,  68  Atl.  461,  16  Am. 
Neg.  Rep.  578 ;  Cooney  v.  Lincoln,  20  R. 
I.  186,  87  Atl.  1081;  Neeson  v.  Troy 
(1883)  29  Hun,  178;  Groth  v.  Wash- 
bum  (1886)  89  Hun,  824;  Stamp  t. 
Franklin,  144  N.  Y.  607,  89  N.  E.  §34; 
Duffee  V.  Boston  Elev.  R.  Co.  191  Mass. 
563,  77  N.  E.  1036;  West  Michigan 
Park  Asso.  v.  Pere  Marquette  R.  Co. 
172  Mich.  187,  137  N.  W.  799;  Corry  v. 
Lackey,  106  Mich.  866,  63  N.  W.  418; 
Besancon  v.  Brownson,  39  Mich.  392; 
Phillips  y.  Jamieson,  51  Mich.  154,  16 
N.  W.  818;  McCarthy  v.  William  H. 
Wood  Lumber  Co.  219  Mass.  566,  107 
N.  E.  439;  Atchison,  T.  &  S.  F.  R.  Ck>. 
V.  Nelson,  135  C.  C.  A.  621,  220  Fed. 
56;  Boyken  v.  Sharp,  198  Mo.  App. 
607, 187  S.  W.  91;  Selleck  v.  Janesville, 
104  Wis.  670,  47  L.R.A.  691,  76  Am.  St 
Rep.  892,  80  N.  W.  944. 

Plaintiff  could  not  recover  for  any 
expenses  to  which  he  himself  had  not 
been  put,  or  vas  not  then  liable  for; 
and  no  agreement  between  himself 
and  wife,  as  to  reimbursement  of  her, 
would  be  binding  upon  the  defendant. 

Schulte  V.  Holliday,  64  Mich,  73,  19 
N.  W.  762;  Vergin  v.  Saginaw,  125 
Mich.  499,  84  N.  W.  1075;  fcacas  v.  De- 
troit City  R.  Co.  92  Mich.  412,  52  N.  W. 
745,  4  Am.  Neg.  Cas.  188;  Walden  v. 
Clark,  60  Vt.  383. 

Defendant  was  not  liable  for  any 
services  rendered  by  plaintiff's  mi- 
nor daughter. 

Walker  v.  Philadelphia,  195  Pa,  174, 
78  Am.  St.  Rep.  801,  46  Atl.  657;  Good- 
hart  V.  Pennsylvania  R,  Co.  177  Pa.  1, 
66  Am.  St,  Rep,  706,  35  Atl,  191. 

Plaintiff  could  not  recover  for  fu- 
ture loss  or  expenses,  unless  the  same 
were  proven  to  a  reasonable  certainty. 

Kfethledge  v.  Petosky,  179  Mich. 
811,  146  N.  W.  164;  Brininstool  v. 
Michigan  United  R.  Co.  157  Mich.  180, 
121  N,  W.  728,  13  Cyc.  189.     • 

Messrs,  Charles  T.  Wilkins  and 
Edward  R.  Kehoe,  for  appellee: 

The  judgment  obtained  by  the  wife 
of  the  plaintiff  in  her  suit  against  de- 
fendant, for  her  personal  damages 
arising  out  of  the  same  accident,  is 
conclusive  and  binding  upon  the  de- 
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fendant  as  to  its  negligence  in  this  ac- 
cident, and  that  the  wife  of  the  plain- 
tiff was  free  from  contributory  negli- 
gence. 

2  Black,  Judgm.  2d  ed.  §  500;  Brown 
v.  Missouri  P.  R.  Co.  96  Mo.  App.  164, 
70  S.  W.  527;  Gallaher  v.  Mounds- 
ville,  34  W.  Va!  730,  26  Am.  St.  Rep. 
942, 12  S.  E.  859 ;  Western  Min.  &  Mfg. 
Co.  V.  Virginia  Cannel  Coal  Co,  10  W. 
Va.  250;  Lindsey  v.  Danville,  46  Vt. 
144;  Harmon  v.  Auditor,  123  111.  122, 
18  N.  E.  161 ;  Anderson  v.  Third  Ave. 
R,  Co.  9  Daly,  488;  Jones  v.  Silver,  97 
Mo.  App.  281,  70  S.  W.  1109. 

Ostrander,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

More  or  less  persuasive  reasons 
have  been  before  now  advanced  in 
support  of  the  proposition  that,  if 
a  wife  recovers  a  judgment  for  per- 
sonal injuries,  the  determination  in 
her  suit  that  the  defendant  was 
negligent,  and  the  plaintiff  free 
from  negligence,  is  conclusive  upon 
defendant  in  a  suit  brought  by  the 
husband  against  the  same  defend- 
ant, for  damages  arising  out  of  the 
same  circumstances.  In  Anderson  v. 
Third  Ave.  R.  Co.  9  Daly,  487,  it 
appeared  that  plaintiff's  infant  son 
had  received  injuries,  and  his  guar- 
dian brought  an  action  for  his  dam- 
ages, in  which  action  it  was  deter- 
mined, upon  the  merits,  that  the  in- 
juries arose  from  the  negligence  of 
the  defendant.  The  father,  in  an 
action  brought  to  recover  for  the 
loss  of  his  son's  services  on  account 
of  the  injury,  in  his  complaint  set 
dp  the  facts  and  circumstances  of 
the  injury,  and  also  pleaded  the  ac- 
tion and  recovery  in  behalf  of  the 
son.  On  motion  to  strike  out  the  al- 
legations as  to  the  former  recovery, 
the  court,  in  denying  the  motion, 
said:  "If,  in  an  action  brought 
against  the  defendants  for  the  son, 
by  his  guardian,  it  has  been  judici- 
ally determined  that  the  accident 
which  caused  the  injury  was  not 
owing  to  any  negligence  on  the  part 
of  the  son,  but  was  due  solely  to  the 
negligence  of  the  defendants,  there 
is  no  reason  why  that  question 
should  be  tried  over  again  in  the 
action  brought  for  the  loss  of  the 
son's  services,  as  it  would  involve 
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an  inqairy  which  has  been  already 
made  and  settled,  between  the  party 
to  whom  the  accident  happened  and 
the  defendants.  In  this  action,  the 
plaintiff  is  limited  to  the  recovery 
only  of  such  damages  as  he  may 
have  sustained  by  l^e  loss  of  his 
son's  services ;  and  I  can  see  no  rea- 
son why,  to  establish  his  cause  of 
action,  he  should  be  required  to 
prove  that  the  accident,  which  de- 
prived him  of  his  son's  services,  was 
caused  by  the  defendant's  negli- 
gence, when  that  fact  has  been  judi- 
cially determined  against  the  de- 
fendants in  the  action  brought  for 
the  benefit  of  the  son." 

In  Brown  v.  Missouri  P.  R.  Co.  96 
Mo.  App.  164,  70  S.  W.  527,  the  ac- 
tion was  brought  by  the  husband 
for  damages  for  his  injuries,  grow- 
ing out  of  personal  injuries  to  his 
wife.  It  appeared  that  the  husband 
and  wife,  in  a  joint  action,  had  re- 
covered a  final  judgment  against  the 
defendant  for  personal  injuries  to 
the  wife.  Citing  and  approving  An- 
derson V.  Third  Ave.  R.  Co.  supra, 
and  Lindsey  v.  Danville,  46  Vt.  144, 
it  was  said:  "According  to  the 
principles  to  which  we  have  alluded, 
the  judgment  in  the  joint  action  by 
the  husband  and  wife  against  de- 
fendant must  be  held  to  be  conclu- 
sive in  this  action  on  every  issue 
determined  in  that.  It  sufiiciently 
appears  from  the  record  in  that 
case,  admitted  in  evidence,  that  the 
issues  of  negligence  and  contrib- 
utory negligence  were  determined  in 
favor  of  the  plaintiffs.  The  injury  to 
the  wife,  for  which  damages  were 
claimed,  was  the  same  in  both  cases. 
The  issues  upon  which  the  right  to 
recover  depended  were  exactly  the 
same  in  both  cases.  The  plaintiff 
was  a  party  in  that  case  as  well  as 
this.  The  defendant  was  the  same 
in  both.  Every  question  of  fact 
that  could  arise  in  the  present  case 
was  determined  in  that,  except  as 
to  the  kind  and  quantum  of  dam- 
ages to  which  plaintiff  was  entitled, 
and  the  evidence  given  was  ample 
to  support  the  verdict  for  such  dam- 
ages. It  follows  that  with  the  ac- 
tion of  the  trial  court  in  permitting 


the  plaintiff  to  introduce  in  evidence 
the  record  of  the  pleadings  and 
judgment  in  the  case  of  the  plain- 
tiff and  his  wife  against  defendant, 
and  in  refusing  to  permit  the  de- 
fendant to  introduce  any  evidence 
tending  to  disprove  the  negligence 
alleged  in  the  plaintiff's  petition  and 
to  prove  that  of  plaintiff  as  alleged 
in  its  answer,  we  can  find  no  fault." 

In  Lindsey  v.  Danville  supra, 
Judge  Redfield  delivered  the  opin- 
ion, and  it  was  said,  among  other 
things:  The  "husband  and  wife, 
having  recovered  final  judgment  in 
a  joint  action  against  defendant 
town  for  personal  injuries  to  the 
wife  occasioned  by"  the  negligence 
of  the  defendant,  the  latter  "is  es- 
topped in  an  action  by  the  husband 
to  recover  damages  for  the  loss  of 
the  wife's  services,  [etc.,]  .  .  . 
to  deny  facts  put  in  issue  and  found 
against  it  in  the  former  action." 

There  are  decisions  of  equity 
courts,  of  Which  Harmon  v.  Auditor, 
123  111.  122,  5  Am.  St.  Rep.  502,  13 
N.  E.  161,  and  Gallaher  v.  Mounds- 
vUle,  34  W.  Va.  730,  26  Am.  St.  Rep. 
942,  12  S.  E.  859,  are  examples,  to 
the  effect  that  where  a  number  of 
taxpayers,  in  behalf  of  themselves 
and  all  other  taxpayers,  seek  to  pre- 
vent the  issue  of  municipal  bonds, 
the  decree  sustaining  the  validity 
of  the  issue  is  binding  and  a  bar  to 
any  further  litigation;  the  Illinois 
supreme  court  holding  that  a  judg- 
ment or  decree  against  a  municipal 
corporation,  or  its  legal  representa- 
tives, as  to  the  validity  of  an  issue 
of  bonds,  is  binding  upon  all  its  citi- 
zens, though  not  parties  to  the  suit, 
citing  Freeman  on  Judgments,  3d 
ed.  §  178,  to  the  effect:  "A  judg- 
ment against  a  county  or  its  legal 
representatives  as  a  matter  of  gen- 
eral interest  to  all  its  citizens,  is 
binding  upon  the  latter,  though  they 
are  not  parties  to  the  suit.  A 
judgment  for  a  sum  of  money  rend- 
ered against  a  county  imposes  an 
obligation  against  the  citizens  which 
they  are  compelled  to  discharge. 
Every  taxpayer  is  a  real,  though  not 
a  nominal,  party  to  such  judgment. 
If,  for  the  purpose  of  providing  for 
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Its  pasrment,  the  officers  of  the  coun- 
ty levied  and  endeavored  to  collect 
the  tax,  none  of  the  citizens  can,  by 
instituting  proceedings  to  prevent 
the  levy  or  enforcement  of  the  tax, 
dispute  the  validity  of  the  judg- 
ment, nor  relitigste  any  of  the  ques- 
tions which  were  or  which  could 
have  been  litigated  in  the  original 
action  against  the  county." 

Ck>unsel  for  appellee  cites  these 
cases,  as  well  as  Western  Min.  & 
Mfg.  Ck).  V.  Virginia  Cannel  Coal  Co. 
10  W.  Va.  250,  and  Jones  v.  Silver, 
97  Mo.  App.  231,  70  S.  W.  1109. 
Only  Anderson  v.  Third  Ave.  R.  Co. 
is  precisely  in  point,  since  in  the 
Missouri  and  Vermont  cases  the  hus- 
band, necessarily  or  otherwise,  was 
in  fact  a  party  plaintiff  in  the  suit 
first  begun,  and,  however  niuch  re- 
spect ought  to  be  paid  to  the  early 
decisions  of  the  court  of  common 
pleas  of  the  city  and  county  of  New 
York,  we  are  referred  to  no  decision 
of  the  court  of  last  resort  of  New 
York,  sustaining  this  decision.  Op- 
posed to  it  are  Neeson  v.  Troy,  29 
Hun,  173,  and  Groth  v.  Washburn, 
39  Hun,  824,  while  in  Malsky  v. 
Schumacher  &  Ettlinger,  7  Misc.  8, 
27  N.  Y.  Supp,  332,  and  Berg  v. 
Third  Ave.  R.  Co.  (City  Ct.)  89  N. 
Y.  Supp.  433,  the  case  of  Anderson 
v.  Third  Ave.  R.  Co.  is  substantially 
overruled.  So,  in  Feam  v.  West 
Jersey  Ferry  Co.  143  Pa.  122,  13 
L JI.A.  366,  22  Atl.  708,  6  Am.  Neg. 
Cas.  348,  Walker  v.  Philadelphia, 
195  Pa.  168,  78  Am.  St.  Rep.  801, 
45  Atl.  657;  Brierly  v.  Union  R.  Co. 
26  R.  I.  119,  58  Atl.  451,  16  Am. 
Neg.  Rep.  578,  and  Duffee  v.  Boston 
Elev.  R.  Co.  191  Mass.  563,  77  N. 
E.  1036,  the  rule  is  laid  down  that 
in  cases  like  the  one  at  bar  the  hus- 
band is  enforcing  an  independent 
right,  there  is  no  privity  between 
the  husband  and  wife  in  that  re- 
spect, and  that  the  judgment  in  an 

action  brought  by 
iSror'oi  ^riie—  ono  6annot  be  put 
*Sa'.*L»«ri:       m  evidence  on  the 

trial  of  an  action 
brought  by  the  other.  In  Missouri, 
in  Womach  v.  St.  Joseph,  201  Mo. 
467,  10  L.R.A.(N.S.)  140,  100  S.  W. 
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us  ».  w.  »to.) 
443,  the  question  was:  "If  a  wife 
sue  to  recover  damages  for  injuries 
done  by  negligence  to  her  body  and 
and  for  the  pain  of  body  and  an- 
guish of  mind  flowing  therefrom, 
and  if  she  be  cast  on  trial,  does  the 
judgment  in  her  suit,  as  a  matter 
of  law,  bar  the  husband's  recovery 
in  his  suit  against  the  same  defend- 
ant for  the  damages  personal  to 
himself  and  arising  out  of  the  same 
event?" 

The  opinion  of  the  court  is  a  val- 
uable one,  and  answers  the  ques- 
tion in  the  negative. 

Upon  principle,  the  rule  laid  down 
by  the  learned  trial  judge  is  plain- 
ly wrong.  The  action  of  the  wife, 
like  the  action  of  this  plaintiff,  is 
in  personam.  The  right  of  the  wife 
to  bring  ^d  control  her  own  action 
was  subject,  legally,  to  no  inter- 
f^ence  on  the  part  of  the  husband. 
He  was  not  a  necessary  or  a  prop- 
er party  to  her  suit.  p,rtle»- 
He  could  neither  iM>«om«or 
institute  nor  con-  "^""^  *"  ''"" 
trol  the  action  in  her  behalf.  The 
judgment  is  her  sole  property. 
Berger  v.  Jacobs,  21  Mich.  215; 
Michigan  C.  R.  Co.  v.  Coleman,  28 
Mich.  440,  4  Am.  Neg.  Cas.  1 ;  Mc- 
Cauley  v.  Detroit  United  R.  Co.  167 
Mich.  297,  133  N.  W.  11.  The  hus- 
band is  not  privy  to  the  wife  in 
blood,  representation,  estate,  or  law. 
He  derived  no  title  to  his  present  de- 
mand ^m  or  through  her.  She 
could  not  have  released  it,  and  had 
she  failed  to  recover  in  her  action 
that  would  not  have  barred  him.  It 
is  the  general  rule  that  judgments 
and  decrees  are  Bvi«ence- 
conclusive  evidence  juairmeiit— 
of  facts  only  as  be-  ****"•  . 
tween  parties  and  privies  to  the  liti- 
gation. Besancon  v.  Brownson,  39 
Mich.  388,  392;  Phillips  v.  Jamieson, 
51  Mich.  153, 154, 16  N.  W.  318. 

As  the  case  must  go  down  for  a 
new  trial  some  of  the  other  assign- 
ments of  error  will  be  considered. 
It  appears  that  considerable  expense 
was  involved  in  the  treatment  of 
plaintiff's  wife  for  the  injuries  she 
received,  and  was  paid  for  out  of 
her  money,  recovered  in  her  suit 
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against  this  defendant.  There  was 
testimony  tending  to  prove  that  the 
husband,  the  plaintiff  in  this  action, 
agreed  with  his  wife  that  if  she 
would  pay  it  he  would  reimburse 
her.  It  does  not  appear  that  medi- 
c{d  and  other  assistance  was  ren- 
dered upon  the  credit.of  the  wife,  so 
that  she  might  have  included  the 
cost  in  her  own  claim  for  dam- 
ages in  her  suit.  If  the  husband 
had  authorized  any  other  person  to 
pay  these  charges  on  his  account, 
it  would  not  have  been  a  bar  to  his 
recovery  for  them  in  this  action, 
«  ^  V.  »  and  no  good  reason 
wiie-action  IS  perceived  for  say- 
^ff  *.'*i:j«'Je.  ing  that  if  his  wife, 
-garment  by  upou  his  request 
*■  and  promise  to  re- 

pay her,  paid  them,  he  may  not  now 
recover  them  from  defenaant. 
As  to  services  gratuitously  rend- 


ered to  plaintiff  and  his  wife,  of 
course  defendant  is  B.„e-.«rTiee. 

not    liable,    nor    for   rem«ered  by 

those  performed  by  •*""«•"• 
a  minor  daughter,  out  of  employ- 
ment and  living  at  home,  at  least, 
in  the  absence  of  a  contract  to  pay 
her. 

The  charge  of  the  court  upon  the 
subject  of  future  damages  is  criti- 
cized. The  rule  stated  in  Brinin- 
stool  V.  Michigan  United  R.  Co.  157 
Mich.  172,  180,  121  N.  W.  728,  and 
restated  in  Eethledge  v.  Petoskey, 
179  Mich.  301,  311,  146  N.  W.  164, 
should  have  been  given  to  the  jury. 
It  is  not  likely  that  other  questions 
presented  upon  the  record  will  arise 
upon  a  new  trial,  and  they  are  not 
considered. 

The  judgment  is  reversed,  with 
costs  to  appellant,  and  a  new  Ixial 
granted. 


ANNOTATION. 

Judgment  in  wife's  nut  for  personal  injuries  as  a£Fecting  husband's  action  for 

resulting  damage. 


Cases  are  excluded  which  pass  upon 
the  question  as  to  the  effect  of  a  judg- 
ment, in  an  action  by  the  personal  rep- 
resentative of  the  wife,  upon  the  right 
of  the  husband  to  maintain  an  action 
to  recover  for  pecuniary  injuries  re- 
sulting to  him  from  his  wife's  death. 
Nor  are  cases  included  which  involved 
joint  actions  by  husband  and  wife, 
even  though  the  husband  was  merely 
a  nominal  plaintiff. 

A  judgment  in  one  action  is  not,  as 
a  general  rule,  effective  as  a  bar  or 
estoppel  in  any  other  action,  unless  it 
is  between  the  same  parties  or  their 
privies,  and  involves  the  same  subject- 
matter.  The  husband  is  not  in  privity 
with  the  wife  to  the  extent  that  an  ac- 
tion by  her  to  enforce  a  right  peculiar 
to  herself  will  operate  to  bar  or  estop 
the  husband  maintaining  an  action  to 
recover  for  injuries  peculiar  to  him- 
self, although  the  injuries  in  both 
cases  are  based  upon  the  same  wrong- 
ful act.  In  application  of  this  gen- 
eral rule,  it  has  been  held  that  a  judg- 
ment in  favor  of  the  defendant,  in  an 
action  by  the  wife  to  recover  damages 


for  personal  injuries,  is  not  conclusive 
in  favor  of  defendant  in  an  action 
against  it  by  the  husband  to  recover 
for  injuries  personal  to  him,  arising 
out  of  injuries  to  the  wife.  Lindsay 
V.  Oregon  Short  Line  R.  Co.  (1907)  18 
Idaho,  477,  12  L.R.A.(N.S.)  184,  90 
Pac.  984;  DufFee  v.  Boston  Elev.  R.  Co. 
(1906)  191  Mass.  563,  77  N.  E.  1036; 
Womach  v.  St.  Joseph  (1907)  201  Mo. 
467,  10  L.R.A.  (N.S.)  140,  100  S.  W. 
443  (disapproving  Brown  v.  Missouri 
P.  R.  Co.  (1902)  96  Mo.  App.  164,  70 
S.  W.  527) ;  Canterbury  v.  Kansas 
City  (1908)  180  Mo.  App.  1,  108  S. 
W.  574;  Brierly  v.  Union  R.  Co.  (1904) 
26  R.  L  119,  58  Atl.  451;  16  Am.  Neg. 
Rep.  578. 

And  a  judgment  in  the  wife's  favor 
in  a  suit  for  personal  injuries  is  not 
conclusive,  in  a  subsequent  action  by 
the  husband  to  recover  for  resulting 
pecuniary  damage  to  himself  as  to  the 
negligence  of  the  defendant  (Groth 
V.  Washburn  (1886)  39  Hun  (N.  Y.) 
824;  Neeson  v.  Troy  (1883)  29  Hun 
(N.  Y.)  178;  Berg  v.  Third  Ave  R.  Co. 
(1908)  89  N.  Y.  Supp.  4SS)  or  as  to 
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the  freed<mi  of  the  wife  from  contribu- 
tory neirlisence  (Laskowskj  v.  Peo- 
PLB'SICE  Co.  [reported  herewith]  ante, 
586);  nor  is  a  judgment  in  favor  of 
the  wife  eonelUBive  as  to  the  liability 
in  general  of  the  defendant  for  result- 
ing injuries  to  the  husband  (Selleck 
V.  JaoesTille  (1899)  104  Wis.  570,  47 
LRJL  691,  76  Am.  St.  Rep.  892,  80  N. 
W.  944).  A  judgment  in  favor  of  the 
wife  does  not  operate  to  estop  the  hus- 
band from  maintaining  an  action  for 
pecuniary  injury  to  himself,  due  to  the 
injuries  to  the  wife.  Neumeister  v. 
Dubuque  (1877)  47  Iowa,  465;  Mun- 
dell  V.  Greeley  (1907)  76  Kan.  799,  92 
Pac.  1117. 

On  this  point,  see  also  Louisville 
&  N.  R.  Co.  v.  Kinman  (1918)  182 
Ky.  697,  206  S.  W.  880,  which  holds 
that  a  settlement  by  a  wife  with  the 
wrongdoer  for  her  personal  injuries, 
including  pain  and  suffering,  does  not 
affect  the  husband's  right  of  action 
for  the  loss  of  his  wife's  services  in 
and  about  his  household,  her  society, 
and  the  loss  of  the  consolation  of  the 
marital  relationship. 

Another  case  of  interest  on  the  point 


is  Bernhardt  v.  Perry  (1919)  —  Ma  — , 
208  S.  W.  46)2,  which  holds  that  a  wife 
is  not  entitled  to  recover  for  personal 
injuries  to  her  husband,  which  inca- 
pacitated him  from  the  performance 
of  his  marital  duties  toward  her.  The 
court  held  that  the  husband  is  entitled 
to  recover  from  the  wrongdoer  full 
compensation  for  all  injuries  he  sus- 
tained, including  physical  injury  to 
his  person,  and  for  being  incapaci- 
tated to  care  for,  associate  with,  and 
protect  her,  .as  well  as  being  deprived 
of  his  right  to  consort  with  her. 

It  is  obvious,  however,  that,  though 
a  judgment  in  favor  of  or  against  a 
'  wife  in  an  action  for  injury  to  her  is 
not  res  judicata  in  an  action  by  the 
husband  for  the  resulting  damage  to 
himself,  on  account  of  the  injury  to 
her,  the  rules  of  law  set  forth  in  an 
action  by  the  wife,  and  the  conclusions 
drawn  therefrom,  may,  on  the  prin- 
ciple  of  stare  decisis,  control  in  the 
subsequent  action  by  the  husband,  in 
so  far  as  there  is  substantial  identity 
in  the  material  facts.  See  Cawley  v. 
La  Crosse  City  R.  Co.  (1900)  106  Wis. 
240,  82  N.  W.  197.  A.  G.  S. 


H.  J.  SPANELL,  Appt, 

V. 

STATE  OF  TEXAS. 

Texas  Court  of  Crhntnal  Appeals— March  87,  1018. 
(—  Tex.  Crim.  Rep.  — ,  203  S.  W.  857.) 

Criminal  law  —  doable  murder  —  acquittal  of  one  —  effect  on  other. 

1.  The  acquittal  of  one  charged  with  murder  of  his  wife,  whom  he 
unintentionally  killed  when  shooting  at  another,  ia  a  bar  to  his  prosecution 
for  murder  of  the  latter,  since  his  guilt  or  innocence  of  the  charge  with 
respect  to  his  wife  depended  on  whether  or  not  the  shot  was  justifiable; 
and  it  is  immaterial  that  more  than  one  shot  was  fired  if  they  were  all 
fired  with  one  volition. 

[See  note  on  this  question  beginning  on  page  606.] 

other,  unintentionally  kills  his  wife, 
is  guilty  of  no  offense. 
Criminal  law  —  killing  two  —  firing 
more  than  one  shot. 


Homicide  —  shooting  at  another  — 
kUling  third. 

2.  One  who  unintentionally  kills  his 
wife  by  shooting  at  another  with  mal- 
ice is  guilty  of  murdering  her. 
Same  —  act  committed  in  self-def  Mise. 

3.  One  who,  in  defending  himself 
against  the   unlawful   attack  of   an- 

2  A.L.R.— 38. 


4.  When  two  persons  are  killed  or  in- 
jured in  one  transaction,  the  fact  that 
more  than  one  shot  was  fired  does  not, 
as  matter  of  law,  render  it  insuscepti- 


Digitized  by  VjOOQIC 


694 


AMERICAN  LAW  REPORTS,  ANNOTATE). 


[2  A.L.Rk 


ble  of  proof  that  they  were  both  killed 

by  one  act. 

Same  —  series  of  shots  —  one  act. 

6.  A  series  of  shots  may  constitute 
one  act,  in  a  legal  sense,  where  they 
were  fired  with  one  volition. 
Same  —  burden  of  iHroving  idea. 

6.  One  pleading  former  acquittal  in 
a  prosecution  for  unintentionally  kill- 
ing another  when  firing  at  the  one  for 
whose  murder  he  is  on  trial  has  the 
burden  of  proving  his  plea. 

Same  —  question  for  jury  —  conflict 
of  testimony. 

7.  Testimony  of  accused  that  he  had 
no  intention  of  killing  his  wife  when 
defending  himself  against  another  is 
sufficient  to  carry  the  question  to  the 
jury,  although  the  circumstances  in- 
dicate that  she  was  killed  after  the  as- 
sailant was  disabled,  and  accused  was 
in  a  place  of  safety,  if  not  after  the 
assailant  was  in  fact  killed. 

Jury  —  credibility  of  accused. 

8.  When  an  accused  avails  himself 
of  the  statutory  privilege  of  testifying 
in  a  prosecution  against  him,  the  ques- 
tion of  his  credibility  is  for  the  jury. 
Evidence  —  intent  of  accused. 

9.  An  accused  may  testify  as  to  his 
intent  and  motive. 

Criminal  law  —  former  acquittal  — 
when  available. 

10.  A  judgment  of  acquittal  for  the 
identical  act  or  volition  will  sustain  a 
plea  of  former  acquittal,  and  the  evi- 
dence, lack  of  evidence,  or  reasons 
which  impelled  the  court  to  enter  the 
judgment  are  not  important,  other 
than  as  they  bear  on  the  issue  of  iden- 
tity. 

Evidence  —  condition  of  body  in  other 
murder. 

11.  Upon  trial  for  murder  of  one 


who  pleads  former  acquittal  of  mur- 
dering another,  killed  by  the  same  act, 
as  a  defense,  the  state  may  show  the 
condition  of  the  body  and  wounds  on 
the  person  of  the  victim  in  the  former 
trial,  as  bearing  upon  the  question  of 
identity  of  the  acts  in  the  two  cases. 

Same  —  character  —  vile  ronarks. 

12.  The  character  of  a  deceased  per- 
son cannot  be  shown  by  proof  of  vile 
remarks  concerning  women,  alleged  to 
have  been  made  by  hinu 

Same  —  evidence  of  other  crimes. 

15.  Evidence  of  the  killing  of  an- 
other by  the  same  act  which  resulted 
in  the  death  of  the  one  for  whose  mur- 
der accused  is  on  trial  is  not  inadmis- 
sible under  the  rule  excluding  evi- 
dence of  other  crimes. 

Same  —  transactimi   out  of   which 

homicide  arises. 

14.  Upon  trial  for  murder  in  a 
quarrel  growing  out  of  misconduct  of 
deceased  toward  accused's  wife  while 
she  was  upstairs  immediately  preced- 
ing the  homicide,  evidence  of  what 
actually  took  place  upon  such  occasion 
is  admissible,  but  not  conclusive  as  to 
the  wife's  purpose  in  going  upstairs, 
of  which  accused  had  no  knowledge. 

On  Rehearing. 

Criminal  law  —  form«:  acquittal  — 
how  determined. 

16.  In  case  of  a  plea  of  former  ac- 
quittal, where  there  was  a  double  mur- 
der from  one  act,  and  accused  has 
been  acquitted  for  one  killing  and  is 
on  trial  for  the  other,  the  identity  of 
the  offenses  is  to  be  determined  by 
parol  evidence,  and  not  by  the  record 
as  under  a  plea  of  res  judicata. 


Appeal  by  defendant  from  a  judgment  of  tiie  District  Court  for  CJole- 
man  County,  convictinfir  him  of  murder.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Anderson  &  Upton,  L.  A. 
Dale,  Williams  &  Williams,  and  Critz 
&  Woodward,  for  appellant: 

Bloody  clothes,  showing  the  en- 
trance of  bullets,  knife  cuts,  etc.,  are 
not  admissible  unless  they  solve  some 
disputed  issue  in  the  case,  and  are 
necessary  to  establish  the  location  of 
the  wounds  on  the  body. 

Huey  V.  State,  —  Tex.  Grim.  Rep.  — , 
197  S.  W.  203;  Cole  v.  State,  46  Tex. 
Crim.  Rep.  225,  75  S.  W.  527;  Christian 
V.  State,  46  Tex.  Crim.  Rep.  47,  79  S. 


W.  562;  Crenshaw  v.  State,  48  Tex. 
Crim.  Rep.  77,  85  S.  W.  1147;  Lucas  v. 
State,  50  Tex.  Crim.  Rep.  219,  96  S.  W. 
1066;  Melton  v.  State,  47  Tex.  Crim. 
Rep.  461,  83  S.  W.  822;  Puryear  v. 
State,  60  Tex.  Crim.  Rep.  464,  98  S.  W. 
268. 

If  a  part  is  admissible,  but  others 
inadmissible,  it  is  error  to  introduce 
the  part  which  does  not  explain  or 
solve  any  disputed  fact  in  the  case. 

Lucas  v.  State,  50  Tex.  Crim.  Rep. 
219,  96  S.  W.  1066. 
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Defendant  should  have  been  per- 
mitted to  testify  as  a  fact  whether  his 
wife  waa  for  him  or  against  him,  and 
he  should  have  been  permitted  to  tes- 
tify as  to  what  he  thought  about  it, 
and  the  impression  created  in  his 
mind  by  her  acts,  words,  and  conduct. 

Powers  V.  State,  23  Tex.  App.  42,  6 
S.  W.  168;  Latham  v.  State,  76  Tex. 
Crim.  Bep.  576,  172  S.  W.  812;  Rich- 
ardson V.  State,  7  Tex.  App.  486;  Al- 
len V.  State,  8  Tex.  App.  67. 

To  permit  the  state  to  introduce  the 
undisclosed  motives  of  the  deceased 
was  highly  injurious  to  the  rights  of 
the  defendant,  especially  in  view  of* 
the  verdict  of  the  jury  convicting  him 
of  murder  instead  of  manslaughter. 

Brnmley  v.  State,  21  Tex.  App.  238, 
57  Am.  Rep.  612, 17  S.  W.  140;  Johnson 
V.  State,  22  Tex.  App.  224,  2  S.  W.  609; 
Ball  V.  State,  29  Tex.  App.  125,  14  S. 
W.  1012;  Gilcrease  v.  State,  33  Tex. 
Crim.  Rep.  619,  28  S.  W.  531;  Stell  v. 
State,  —  Tex.  Crim.  Rep.  — ,  58  S.  W. 
75;  Woodward  v.  State,  42  Tex.  Crim. 
Rep.  207,  58  S.  W.  135;  Stanton  v. 
State,  42  Tex.  Crim.  Rep.  271,  59  S.  W. 
271;  Wall  v.  State,  —  Tex.  Crim.  Rep. 
— ,  62  S.  W.  1062;  Adams  v.  State,  — 
Tex.  Crim.  Rep.  — ,  64  S.  W.  1055,  44 
Tex.  Crim.  Rep.  66,  68  S.  W.  271; 
Wooley  V.  State,  —  Tex.  Crim.  Rep.  — , 
64  S.  W.  1054;  Gray  v.  State,  47  Tex. 
Crim.  Rep.  377,  83  S.  W.  705;  Saye  v. 
State,  60  Tex.  Crim.  Rep.  672,  99  S.  W. 
651;  Tillman  v.  State,  51  Tex.  Crim. 
Rep.  204,  101  S.  W.  210;  Young  v. 
State,  41  Tex.  Crim.  Rep.  444,  55  S.  W. 
831 ;  Pratt  v.  State,  53  Tex.  Crim.  Rep. 
281,  109  S.  W.  138;  Gant  v.  State,  55 
Tex.  Crim.  Rep.  291,  116  S.  W.  801; 
Bradley  v.  State,  60  Tex.  Crim.  Rep. 
398,  132  S.  W.  483. 

If  the  defendant  was  in  fact  mis- 
taken in  reference  to  the  motives  and 
intentions  of  the  deceased,  yet  if  he 
had  reasonable  grounds  to  so  believe, 
and  did  so  believe,  and  acted  upon 
that  belief  and  under  circumstances 
which  would  reduce  a  homicide  to 
manslaughter,  he  would  be  guilty  of 
nothing  higher  than  manslaughter. 

Jones  V.  State,  33  Tex.  Crim.  Rep. 
492,  47  Am.  St.  Rep.  46,  26  S.  W.  1082; 
Messer  v.  State,  43  Tex.  Crim.  Rep. 
107,  63  S.  W.  643;  McAnear  v.  State, 
43  Tex.  Crim.  Rep.  518,  67  S.  W.  117; 
Hudson  v.  State,  43  Tex.  Crim.  Rep. 
423,  66  S.  W.  668 ;  Canister  v.  State,  46 
Tex.  Crim.  Rep.  223,  79  S.  W.  24;  Bays 
V.  State,  50  Tex.  Crim.  Rep.  551,  99  S. 
W.  561;  Gillespie  v.  State,  53  Tex. 
Crim.  Rep.  168,  109  S.  W.  158. 
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If  the  evidence  raised  the  issue  of 
the  defendant's  right  to  defend 
against  an  assault  upon  his  wife,  and 
the  court  fails  to  so  charge  the  jury,  it 
is  reversiblQ  error. 

Branch,  Crim.  Law,  §  454;  Guffee  v. 
State,  8  Tex.  App.  187;  Foster  v.  State, 
8  Tex.  App.  253;  Ashworth  v.  State, 
19  Tex.  App.  194;  Butler  v.  State,  38- 
Tex.  Crim.  Rep.  234,  26  S.  W.  201;  Pal- 
mer V.  State,  47  Tex.  Crim.  Rep.  270,  83 
S.  W.  202;  Voight  v.  State,  53  Tex. 
Crim.  Rep.  271,  109  S.  W.  205;  Griffin 
V-  State,  57  Tex.  Crim.  Rep.  280,  122  S. 
W.  553;  Scott  v.  State,  60  Tex.  Crim. 
Rep.  318,  131  S.  W.  1073;  Alford  v. 
State,  8  Tex.  App.  567;  Ross  v.  State, 
10  Tex.  App.  466,  38  Am.  Rep.  643; 
Snell  V.  State,  29  Tex.  App.  240,  25 
Am.  St.  Rep.  723,  15  S.  W.  722;  North 
V.  State,  12  Tex.  App.  Ill;  Johnson  v. 
State,  60  Tex.  Crim.  Rep.  512, 132  S.  W. 
804;  Glover  v.  State,  83  Tex.  Crim. 
Rep.  227,  26  S.  W.  204;  Sterling  v. 
State,  15  Tex.  App.  249;  Monson  v. 
State,  —  Tex.  Crim.  Rep.  — ,  63  S.  W. 
649;  Brod  v.  State,  78  Tex.  Crim.  Rep. 
69,  179  S.  W.  1189;  Vickers  v.  State, 
70  Tex.  Crim.  Rep.  558,  157  S.  W.  767; 
Phipps  V.  State,  34  Tex.  Crim.  Rep. 
610,  31  S.  W.  657;  Saens  v.  State,  — 
Tex.  Crim.  Rep.  — ,  20  S.  W.  737;  John- 
son V.  State,  42  Tex.  Crim.  Rep.  103, 
58  S.  W.  69;  Pamell  v.  State,  50  Tex. 
Crim.  Rep.  419,  98  S.  W.  269;  Terrell 
v.  State,  53  Tex.  Crim.  Rep.  604,  111 
S.  W.  152;  Scott  v.  State,  70  Tex.  Crim. 
Rep.  57,  153  S.  W.  871;  Mundine  v. 
State,  87  Tex.  Crim.  Rep.  5,  38  S.  W. 
619;  White  v.  State,  18  Tex.  App.  57; 
Stacy  v.  State,  48  Tex.  Crim.  Rep.  95, 
86  S.  W.  327. 

Where  there  is  only  one  intent  and 
one  volition,  it  is  in  contemplation  of 
law  but  one  act,  and  there  can  be  but 
one  offense,  and  defendant  cannot  be 
convicted  upon  an  act,  intent,  and 
volition  for  which  he  has  been  previ- 
ously acquitted,  though  more  than  one 
person  was  injured  or  killed. 

Cook  V.  State,  43  Tex.  Crim.  Rep. 
182,  96  Am.  St.  Rep.  854,  63  S.  W.  873; 
Ashton  V.  State,  31  Tex.  Crim.  Rep. 
482,  21  S.  W.  48;  Carson  v.  State,  4 
Colo.  App.  463,  36  Pac.  551;  Clem  v. 
State,  13  Am.  Rep.  369,  and  note,  42 
Ind.  420;  Rex  v.  Jennings,  Russ.  &  R. 
C.  C.  888;  Augustine  v.  State,  41  Tex. 
Crim.  Rep.  69,  96  Am.  St.  Rep.  765,  52 
S.  W.  77;  Herera  v.  State,  35  Tex. 
Crim.  Rep.  607,  34  S.  W.  944. 

Where  an  essential  element  of  the 
offense  denounced  in  the  indictment 
has  once  been  passed  upon  favorably 
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to  the  defendant  by  a  Jury,  in  a  trial 
between  the  state  and  the  defendant, 
this  decision  is  final  and  conclusive 
between  the  parties,  and  will  support 
a  plea  of  former  jeopardy  as  against 
a  trial  on  some  other  charge  growing 
out  of  the  same  transaction-,  and  said 
original  judgment  is  conclusive  in 
favor  of  such  person  on  the  subse- 
quent trial. 

Cooper  v.  Com.  106  Ky.  90,  45  L.R.A. 
216,  90  Am.  St.  Rep.  275,  51  S.  W.  789, 
59  S.  W.  524,  11  Am.  Crim.  Rep.  625; 
Murif  V.  State,  76  Tex.  Crim.  Rep.  5, 
172  S.  W.  249;  Coffey  v.  United  States, 
116  U.  S.  486,  29  L.  ed.  684,  6  Sup.  Ct. 
Rep.  437;  Rex  v.  Kingston,  20  How. 
St.  Tr.  858;  2  Van  Fleet,  Former  Ad- 
judication, p.  1242,  §  628;  Freeman, 
Judgm.  §  318 ;  Bishop,  New  Crim.  Law, 
§  1051. 

Former  adjudication,  if  any,  is  con- 
clusive of  the  issue  as  against  the 
state ;  and  if  there  be  no  issue  of  fact 
as  to  whether  the  same  has  been  de- 
cided, but, it  conclusively  appears  to 
have  been,  it  is  the  duty  of  the  court 
to  aflSrmatively  instruct  the  jury  that 
such  former  adjudication  is  conclu- 
sive upon  all  the  issues  so  adjudicated. 

2  Van  Fleet,  Former  Adjudication, 
§  628,  p.  1242;  Cook  v.  State,  43  Tex. 
Crim.  Rep.  182,  9^  Am.  St.  Rep.  854; 
63  S.  W.  878;  Coffey  v.  United  States, 
116  U.  S.  436,  29  L.  ed.  684,  6  Sup.  Ct. 
Rep.  437;  Cooper  v.  Com.  106  Ky.  909, 
45  L.R.A.  216,  90  Am.  St.  Rep.  275,  51 
S,  W.  789,  59  S.  W.  524,  11  Am.  Crim. 
Rep.  625;  Murff  v.  State,  76  Tex.  Crim. 
Rep.  5,  172  S.  W.  249;  Fenton  v.  State, 

33  Tex.  Crim.  Rep.  633,  28  S.  W.  537; 
Carson  v.  People,  4  Colo.  App.  463,  36 
Pac.  551;  Freeman,  Judgm,  §  318; 
People  v.  McDaniels,  92  Am.  St.  Rep. 
159,  and  note,  137  Cal.  192,  59  L.R.A. 
578,  69  Pac.  1006;  Bishop,  New  Crim. 
Law,  §  1051 ;  Rex  v.  Kingston,  20  How. 
St.  Tr.  358;  United  States  v.  Givert,  2 
Sumn.  19,  Fed.  Cas.  No.  15,204;  Fle- 
hash  v.  State,  35  Tex.  Crim.  Rep.  601, 

34  S.  W.  928;  Powell  v.  State,  42  Tex. 
Crim.  Rep.  11,  57  S.  W.  94. 

Messrs.  Wright  &  Harris,  Snod- 
grass,  Dibrell,  &  Snodgrass,  J.  K. 
Baker,  Walter  U.  Early,  W.  Van  Sickle, 
and  E.  B.  Hendricks,  Assistant  Attor- 
ney General,  for  the  State. 

Morrow,  J.,  delivered  the  opiaion 
of  the  court: 

Appellant  was  convicted  of  the 
murder  of  M.  C.  Butler. 

Appellant,  his  wife,  and  deceased 


were  in  an  automobile  together  at 
night,  and  Major  Butler  and  Mrs. 
Spanell  were  killed.  Appellant 
claimed,  and  testified,  that  Major 
Butler  assaulted  him,  and  that  sev- 
eral shots  were  fired  by  him  at 
Major  Butler  with  no  intent  to  in- 
jure Mrs.  Spanell.  He  was  indict- 
ed in  separate  indictments  for  each 
of  the  homicides,  was  tried  and  ac- 
quitted for  the  murder  of  his  wife, 
and  filed  in  this  case  a  plea  of  for- 
mer acquittal,  based  upon  the  prop- 
osition that  the  two  homicides,  re- 
sulting from  a  single  act  and  voli- 
tion, constituted  but  one  offense^ 
The  court's  refusal  to  submit  the 
plea  to  the  jury  is  made  the  basis  of 
complaint. 

If,  in  shooting  at  Major  Butler 
with  malice,  appellant  unintention- 
ally killed  his  wife,  „ 
he  would  be  guilty,  S?.;S«ii*^t 
and  could  be  prose-  in£*tbM^"^' 
cuted   for   murder- 
ing her.    Richards  v.  State,  35  Tex. 
Crim.  Rep.  38,  30  S.  W,  805 ;  McCul- 
lough  v.  State,  62  Tex.  Crim.  Rep. 
128,  136  S.  W.  1056,  in  which  the 
court  says:     "If  appellant  shot  at 
Ollie  Jamison  veith  either  his  ex- 
press or  implied  malice,  and  killed 
his  wife  without  intending  to  kill 
her,  his  offense  would  be  murder  in 
the  second  degree." 

If,  in  defending  his  life  against 
an  unlawful  attack  by  Major  But- 
ler, appellant  acci-  gmnc  act 
dentally  killed  his  cammitted  m 
wife,  he  was  guilty  ••"--'•'•»■•• 
of  no  offense.  Plummer  v.  State,  4 
Tex.  App.  310,  30  Am.  Rep.  165; 
Clark  V.  State,  19  Tex.  App.  495; 
Vining  v.  State,  66  Tex.  Crim.  Rep. 
316,  146  S.  W.  912.  From  the 
Plummer  Case,  supra,  we  quote  as 
follovra:  "We  take  the  law  to  be 
that  if  the  jury  believed-that  the  de- 
fendant found  himself  in  a  condi- 
tion where  he  would  have  been  jus- 
tified in  taking  the  life  of  Smelser  in 
order  to  save  himself  from  death  or 
the  infliction  of  great  bodily  htLrm, 
and,  in  so  defending  himsdf  from 
such  danger,  he,  by  mistake  or  acci- 
dent, shot  Mrs.  Smelser,  then  he 
would  not  only  not  be  guilty  of  an 
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assault  with  intent  to  murder  Mrs. 
Smelser,  but  he  would  not  be  sruilty 
of  any  offense  whatever." 

See  Lankster  v.  State,  41  Tex. 
Crim.  Rep.  603,  56  S.  W.  65. 

If  he  shot  at  Butler  and  in  the 
same  act  killed  Mrs.  Spanell  unin- 
tentionally, his  guilt  or  innocence  of 
each  of  the  homicides  would  depend 
on  whether,  in  shooting  at  Butler, 
he  acted  with  malice  or  in  self-de- 
fense. Assuming  that  the  shots 
were  fired  at  Butler  only,  and  killed 
Mrs.  Spanell,  appellant  having  no 
intent  or  volition  to  injure  her,  to 
determine  whether  he  was  guilty  or 
innocent  on  his  trial  for  her  murder 
it  was  necessary  to  decide  whether, 
in  shooting  at  Butler,  he  acted  in 
self-defense  or  with  malice.  On 
this  state  of  facts  the  decision  that 
he  was  innocent  of  the  murder  of 
Mrs.  Spanell  necessarily  involves 
the  finding  that  appellant's  act  in 
firing  at  Butler  was  not  such  as  to 
constitute  murder. 

It  follows  that,  whether,  in  shoot- 
ing at  Butler,  appellant  acted  with 
nu^ice  or  was  justified,  if  in  the 
same  act,  with  no  volition  to  injure 
his  wife,  he  killed  her,  there  could 
be  but  one  offense,  and  the  state, 
prosecuting  under  separate  indict- 
ments for  each  of  the  homicides, 
would  be  concluded 
Sfo^i-i^'i'-Tde,  as  to  both  by  the 
-«e««ittsi  of  judgment  rendered 
OB  otker.  in    one    of    them. 

Cook  V.  State,  43 
Tex.  Crim.  Rep.  185,  96  Am.  St. 
Rep,  854,  63  S.  W.  872 ;  Rucker  v. 
State,  7  Tex.  App.  551 ;  Sadberry  v. 
State,  39  Tex.  Crim.  Rep.  466,  46  S. 
W.  639;  Herera  v.  State,  35  Tex. 
Crim.  Rep.  607,  34  S.  W.  943; 
Moore  v.  State,  33  Tex.  Crim.  Rep. 
166,  25  S.  W.  1120;  Carson  v.  Peo- 
ple, 4  Colo.  App.  463,  36  Pac.  551 ; 
Cooper  V.  Com.  106  Ky.  909,  45 
L.R.A.  216,  90  Am.  St.  Rep.  275,  51 
S.  W.  789,  59  S.  W.  524,  11  Am. 
Crim.  Rep.  625;  Coffey  v.  United 
States,  116  U.  S.  436,  29  L.  ed.  684, 
€  Sup.  Ct.  R^.  437;  Scott  v.  State, 
46  Tex.  Crim.  Rep.  310,  81  S.  W. 
960.  In  RuclKr's  Case,  7  Tex.  App. 
551,  this  court  held  that  the  rule  in- 
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hibiting  the  indictment  for  two  fel- 
onies in  the  same  count  did  not  ren- 
der invalid  an  indictment  which  in 
a  single  count  charged  the  accused 
with  the  murder  of  two  persons  by 
the  same  act, — citing  numerous  au- 
thorities, among  them  Clem  v. 
State,  42  Ind.  420, 13  Am.  Rep.  369, 
quoting  from  it,  as  follows:  "If  it 
be  true,  as  we  suppose  it  is,  that  the 
killing  of  two  or  more  persons  by 
the  same  act  constitutes  but  one 
crime,  then  it  follows  that  the  state 
cannot  indict  the  guilty  party  for 
killing  one  of  the  persons,  and  after 
a  conviction  or  acquittal  indict  him 
for  the  killing  of  the  other ;  for  the 
state  cannot  divide  that  which  con- 
stitutes but  one  crime,  and  make  the 
different  parts  of  it  the  bases  of 
separate  prosecutions." 

Where  two  persons  are  killed  or 
injured  in  one  transaction,  the  fact 
that  more  than  one  n,e..fcnM, 
shot  was  fired  does  twcH^rinv'' 
not,  as  a  matter  of  S^*^**" 
law,  render  it  insus- 
ceptible of  proof  that  they  were 
both  killed  by  one  act.  A  series  of 
shots  may  consti-  g^„^,^^ 
tute  one  act,  m  a  of  shoto- 
legal  sense,  where  ""•  "**• 
they  are  fired  with  one  volition.  In 
cases  where  two  persons  have  been 
killed  or  wounded  by  a  series  of 
shots,  and  under  the  general  issue 
of  not  guilty  it  is  urged  as  a  defense 
that  one  of  the  homicides  or  inju- 
ries resulted  from  shots  aimed  at 
one  striking  another,  the  issue  of 
singleness  of  the  act  and  intent, 
bringing  the  double  result,  has  not 
been  made  to  depend  on  the  number 
of  shots  fired.  This  is  illustrated  in 
Lankster  v.  State,  41  Tex.  Crim. 
Rep.  603,  56  S.  W.  65,  and  in 
Plummer  v.  State,  4  Tex.  App.  310, 
30  Am.  Rep.  165,  in  each  of  which 
two  shots  were  fired,  and  in  the 
McCuUough  Case,  62  Tex.  Crim. 
Rep.  128,  136  S.  W.  1065,  sev- 
eral shots  were  fired.  In  Cook  v. 
State,  48  Tex.  Crim.  Rep.  185, 
96  Am.  St.  Rep.  854,  63  S.  W. 
872,  where  the  question  of  the  iden- 
tity of  the  act  and  volition  resulting 
in  two  injuries  was  raised  on  plea 
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of  former  acquittal,  the  court  uses 
the  following  language:  "The  ev- 
idence shows  that  two  shots  were 
fired.  According  to  the  evidence  of 
the  defense,  both  of  these  shots 
were  fired  at  Goodman.  According 
to  the  evidence  of  the  state,  one  of 
the  shots  was  fired  at  the  deceased, 
Hargrove.  Then  it  becomes  a  ques- 
tion of  fact,  and  the  court  should 
have  admitted  the  evidence  under 
defendant's  plea,  and  then  have 
charged  the  jury  that  if  they  be- 
lieved from  the  evidence,  beyond  a 
reasonable  doubt,  that  defendant 
shot  at  deceased,  and  not  at  Good- 
man, then  they  would  find  against 
appellant's  plea  of  former  acquittal, 
and  proceed  to  consider  whether  or 
not  defendant  was  guilty  of  any  of- 
fense under  other  portions  of  the 
charge.  .  .  .  Where  there  is  one 
act,  one  intent,  one  volition,  as  is 
evidenced  by  the  testimony  of  ap- 
pellant in  this  case,  then  appellant 
cannot  be  convicted  upon  an  act,  in- 
tent, and  volition  for  which  he  had 
been  previously  acquitted." 

We  do  not  understand  the  Ashton 
Case,  31  Tex.  Grim.  Rep.  482,  21  S. 
W.  48,  the  Augustine  Case,  41  Tex. 
Crim.  Rep.  59,  96  Am.  St.  Rep.  765, 
52  S.  W.  77,  and  the  Keaton  Case, 
41  Tex.  Crim.  Rep.  627,  57  S.  W. 
1125,  as  varying  from  this  view.  In 
each  of  them  the  plea  was  denied  up- 
on the  ground  that  the  two  hom- 
icides were  the  result  of  separate 
acts,  but  the  principle  controlling 
them  is  thus  stated  in  the  Ashton 
Case,  supra:  "The  true  test  in  such 
cases  must  be,  that,  if  the  intent  to 
kill  the  one  is  an  intention  formed 
and  existing  distinct  from  and  inde- 
pendent of  the  intention  to  kill  the 
other,  the  two  acts  cannot  constitute 
a  single  oflfense." 

Lillie's  Case,  79  Tex.  Crim.  Rep. 
615, 187  S.  W.  482,  is  apparently  in 
conflict  with  the  case  of  Cook  v. 
State,  supra,  and  other  cases  cited 
in  connection  therewith.  In  the 
Lillie  Case,  however,  the  point 
passed  upon  was  the  refusal  of  a 
charge  submitting  the  issue  of  for- 
mer conviction.  While  the  facts 
raised  the  issue,  there  was  not,  as  in 


this  case,  specific  testimony  of  in- 
tent of  the  accused  to  injure  but  one 
of  the  parties.  If  the  Cook  Case 
had  been  cited  it  is  probable  that 
the  court  would  have  held  the 
charge  proper.  From  the  fact  that 
it  is  not  cited,  either  in  the  brief  or 
the  opinion,  we  draw  the  inference 
that  it  was  not  the  intention  of  the 
court  to  overrule  it. 

Counsel  for  the  state  are  correct 
in  stating  that  the  s«me-b»rde» 
burden  was  upon  oj  pro-rfn* 
appellant  to  prove  *" 
his  plea.  Fehr  v.  State,  36  Tex. 
Crim.  Rep.  96,  35  S.  W.  381,  650, 
and  2  Bishop,  New  Crim.  Proc.  p. 
634,  from  which  we  quote  as  fol- 
lows :  "The  identity  of  the  parties 
and  of  the  offense,  the  defendant 
taking,  as  just  said,  the  burden  of 
proof,  is  shown  by  parol.  It  is  so 
even  though  the  two  indictments 
are  alike.  A  common  method  is  to 
produce  the  testimony  of  persons 
who  were  present  at  the  previous 
trial  as  to  what  was  there  investi- 
gated, and  if  it  appears  to  be  with- 
in the  present  indictment,  a  prima 
facie  case  is  made,  to  be  overcome 
only  by  proof  from  the  other  side  of 
the  diversity  of  the  two  offenses. 
Such  witnesses  need  not  be  those  of 
the  former  trial,  the  calling  of 
whom  is  not  indispensable,  even 
though  they  are  within  reach  of 
process." 

Major  Butler  and  Mrs.  Spanell 
were  both  killed  by  pistol  shots. 
Persons  reaching  them  immediately 
after  the  shooting  found  three 
wounds,  apparently  fired  at  close 
range,  in  the  head  of  Mrs.  SpanelU 
each  of  them  from  a  38-caliber  pis- 
tol, and  in  the  body  of  Butler  they 
found  two  similar  wounds,  and  one 
fired  from  a  45-caliber  pistol.  Ap- 
pellant claimed  that  while  he  was 
driving  the  automobile,  sitting  on 
the  front  seat,  Major  Butler  and 
Mrs.  Spanell  sitting  on  the  back 
seat,  he  was  assaulted  by  Butler; 
that  he  got  hold  of  the  larger  pistol 
which  was  in  the  car,  and  that  in 
the  struggle  with  Butler  it  was  fired 
once,  when  he  lost  ixrasession  of  it; 
that  he  was  thrown  out  of  the  car. 
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and  fired  at  Butler  several  shots 
from  the  smaller  pistol,  having  no 
desire  or  intent  to  shoot  his  wife. 

Hie  state  claimed  that  the  physi- 
cal facts  were  such  as  to  justify  the 
court  in  deciding  the  issue  raised  by 
the  plea  against  appellant  without 
submitting  it  to  the  jury.  They  di- 
rect attention  to  the  fact  that  there 
was  evidence  that  appellant  got  out 
of  the  car  during  the  struggle  and 
fired  a  number  of  shots  thereafter; 
that  some  shots  were  fired  before  he 
got  or  was  thrown  out  of  the  car; 
that  some  of  the  wounds  on  Mrs. 
Spanell  bore  evidence  of  imwder 
burns;  that  the  wound  inflicted  up- 
on Butler  with  the  big  pistol  would 
have  disabled  him  so  that  he  could 
not  have  continued  to  fight,  as  ap- 
I)ellant  claims  he  did;  that  there 
was  evidence  that  Mrs.  Spanell 
spoke  to  appellant  after  he  was  out ' 
of  the  car,  from  which  the  state 
draws  the  inference  that  she  was 
killed  after  Butler  was  killed,  by  a 
separate  act  and  separate  volition. 
We  think  that  ap- 
pellant's testimony, 

telTtfrnonr'  "^  connection  with 

the  circumstances 
attending  the  transaction,  was  such 
as  to  require  the  court  to  submit  his 
theory  to  the  jury.  In  Wilson  v. 
State,  70  Tex.  Crim.  Rep.  355,  156 
S.  W.  1185,  the  question  of  mistake 
of  identity  of  the  person  killed  was 
supported  by  appellant's  testimony 
alone,  and  a  reversal  resulted  be- 
cause it  was  ignored  by  the  court. 
In  McCullough  v.  State,  62  Tex. 
Crim.  Eep.  128, 136  S.  W.  1055,  the 
issue  as  to  whether  appellant  fired 
at  another  in  self-defense  when  he 
killed  his  wife,  as  he  claimed,  unin- 
tentionally, was  held  raised  by  his 
testimony.  In  KoUer  v.  State,  36 
Tex.  Crim.  Rep.  496,  38  S.  W.  44, 
the  opinion  states  that  the  state 
produced  strong  testimony  to  show 
an  intent  to  kill  on  the  part  of  ap- 
pdlant,  who  was  charged  with  mur- 
der, and  concludes  with  the  follow- 
ing statement :  "He  had  a  right  to 
testify  to  his  intention.  He  denies 
any  such  intention;  hence  we  can- 
not assume  that"  it  "was  false." 
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When  an  accused  avails  himself 
of  the  privilege  of 
testifying,  given  by  J?7j;^Ur""'' 
article  790,  Code 
Crim.  Proc.  he  becomes  a  witness, 
and  his  credibility  is  for  the  jury. 
Vernon's  Code  Crim.  Proc.  p.  709. 
In  Branch's  Ann.  P.  C.  §  1884,  are 
listed  many  cases  holding  that  an 
accused  may  testify  B^ae.e*-ta. 
to  his  intent  and  teat  ot 
motive. '  See  Berry  ■««"*«• 
V.  State,  30  Tex.  App.  423,  17  S.  W. 
1080;  Lewallen  v.  State,  33  Tex. 
Crim.  Rep.  412,  26  S.  W.  832;  Kin- 
nard  v.  State,  35  Tex.  Crim.  Rep. 
276,  60  Am.  St.  Rep.  47,  33  S. 
W.  234;  Matthews  v.  State,  —  Tex. 
Crim.  Rep.  — ,  42  S.  W.  375 ;  Turner 
V.  State,  —  Tex.  Crim.  Rep.  — , 
51  S.  W.  366;  Murmutt  v.  State, 
—  Tex.  Crim.  Rep.  — ,  67  S.  W. 
509;  Pratt  v.  State,  50  Tex.  Crim. 
Rep.  227,  96  S.  W.  8;  Money  v. 
State,  —  Tex.  Crim.  Rep.  — ,  97  S. 
W.  91.  Mr.  Wharton  in  his  work  on 
Evidence,  vol.  1,  §  431,  lays  down 
the  same  proposition. 

We  do  not  think  that  the  distinc- 
tion with  reference  to  carving, 
which  is  made  with  reference  to  the 
pleas  of  former  jeopardy  and  for- 
mer acquittal,  and  discussed  in 
Wright  V.  State,  17  Tex.  App.  158, 
justified  the  refusal  of  the  trial 
court  to  submit  the  issues  raised  by 
appellant's  plea  to  the  jury.  In 
Wright  V.  State,  37  Tex.  Crim.  Rep. 
629,  40  S.  W.  491,  the  authorities 
touching  this  distinction  are  re- 
viewed and  the  rule  recognized,  as 
we  understand  it,  that  if  the  two  al- 
leged offenses  are  a  result  of  a  sin- 
gle act  and  volition  the  plea  of  for- 
mer acquittal  is  available.  The  dis- 
tinction mentioned  was  not  consid- 
ered by  the  court  to  render  the  plea 
presented  in  Cook's  Case,  43  Tex. 
Crim.  Rep.  185,  96  Am.  St.  Rep. 
854,  63  S.  W.  872,  inoperative. 
That  was  a  plea  of  former  acquittal 
on  the  facts,  raising  the  same  legal 
propositions  that  must  control  in 
this  case. 

If  Major  Butler  killed  Mrs.  Span- 
ell, or  if  appellant,  with  separate 
acts  and  volition,  killed  her,  the  of- 
fenses were  not  identical.    The  stat- 
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ute  (Code  Crim.  Proc.  art.  572) 
designates  as  the  special  pleas  avail- 
able, former  conviction,  former  ac- 
quittal, which  include  former  jeop- 
ardy. Pope  V.  State,  17  Tex. 
App.  346.  We  infer  that  the  plea  of 
res  judicata,  in  so  far  as  it  is  dis- 
tinct from  these,  is  not  to  be  enter- 
tained. This  perforce  of  the  stat- 
ute (art.  572),  supra,  which  names, 
as  one  of  the  two  special  pleas  per- 
mitted, "that  he  has  been  before  ac- 
quitted by  a  jury  of  the  accusation 
against  him,  in  a  court  of  competent 
jurisdiction,  whether  the  acquittal 
was  regular  or  irregular.    It  is  the 

judgment  of  acquit- 
i«'rS;l"ici»a7«i  tal  for  the  identical 
^T^Sf-we.  act     and     volition 

which  will  operate 
to  sustain  his  plea,  and  the  ev- 
idence, lack  of  evidence,  or  reasons 
which  impelled  the  court  to  enter 
the  judgment  are  not  important 
further  than  as  they  bear  on  the  is- 
sue of  Identity. 

The  doctor  who  examined  the 
body  of  Mrs.  Spanell  inmiediatdy 
after  the  homicide  went  into  details 
in  the  description  of  the  wounds, 
which  perhaps  would  not  have  been 
permissible  except  by  reason  of  the 
issues  raised  by  the  plea  of  for- 
mer acquittaI,*on  the  question  as  to 
whether  the  homicides  were  the  re- 
sult of  separate  acts.  The  state  was 
entitled  to  have  the  condition  of  the 
bodies  and  the  wounds  thereon  ac- 

curately  described, 
condition  of  It  relied,  in  part, 
UlSlai?.  *****      upon    the    physical 

facts  to  which  the 
doctor's  testimony  related  in  part, 
to  rebut  the  appellant's  theory  and 
evidence  to  the  effect  that  the  shots 
that  killed  Mrs.  Spanell  were  fired 
at  Butler  with  no  intent  to  injure 
her. 

Appellant's  attempt  to  prove  cer- 
tain vile  remarks  attributed  to  Ma- 
jor Butler,  concerning  women,  was 
Same—  *  means  of  proving 

etanrscter-'vuo     character  not  sanc- 

as  construed  by  the  decisions  of  this 
court.  Coffee  v.  State,  1  Tex.  App. 
550;  Brownlee  v.   State,   13  Tex. 


App.  257 ;  Holsey  v.  State,  24  Tex. 
App.  35,  5  S.  W.  523. 

The  proof  of  the  homicide  of  Mrs. 
Spanell    was    a    part    of   the    res 
gestse  and  not  to  be  excluded  under 
tile  rule  rejecting  proof  of  other 
crimes.     It  was  an  sumt—e-ri- 
essential     part'    of  «ence  of  ~ 
the  evidence  on  the  "*•**'  °'*"*'- 
plea  of  jeopardy. 

The  conclusion  of  Mrs.  Butler 
that  shortly  before  the  homicide 
Mrs.  Spanell  went  upstairs  to 
wash  her  hands,  on  account  of  hav- 
ing handled  a  letter  possibly  infect- 
ed with  tuberculosis,  is  not,  we 
think,  admissible  against  appellant 
in  the  absence  of  evidence  of  his 
knowledge  of  this  purpose.  What 
took  place  upstairs 

^^        +!.«         »— _~-^_     Same— tran«- 

on  tne  occasion  action  ont  of 
mentioned  was  a  jj^^hich  komioid* 
•part  of  the  case,  be- 
cause appellant  based  his  complaint' 
of  Major  Butler,  in  part,  upon  his 
misconduct  toward  Mrs.  Spanell 
upon  that  occasion,  and  it  was  the 
subject  of  the  conversation  which 
he  claims  took  place  in  the  automo- 
bile immediately  preceding  the  hom- 
icide, and  basis  of  a  statement  he 
claims  his  wife  made  to  him  imme- 
diately before  he  and  Mrs.  Spanell 
and  Major  Butler  got  into  the  auto- 
mobile, touching  insulting  conduct 
and  words  of  Major  Butler,  which 
was  the  immediate  cause  of  the  dif- 
ficulty which  resulted  in  the  hom- 
icide. It  was  therefore  permissible 
for  the  state  to  prove  by  Mrs.  But- 
ler what,  in  fact,  took  place. 

The  failure  of  the  court  to  admit 
evidence  and  submit  to  the  jury  the 
issues  raised  by  the  plea  of  former 
acquittal  requires  a  reversal  of  the 
judgment,  which  is  ordered. 

Davidson,  P.  J.,  concurring: 
I  concur  with  Judge  Morrow  in 
reversing  the  judgment.  He  places 
his  decision  upon  that  ground,  in  the 
plea  of  former  acquittal,  which  per- 
tains to  the  accused  shooting  at  But- 
ler and  killing  his  wife  in  so  shoot- 
ing. I  concur  that,  if  the  accused 
killed  his  wife  lawfully  or  unlaw- 
fully in  shooting  at  Butler,  the  plea 
of  former  acquittal  should  be  sus- 
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tained.  This  issue  was  passed  on 
directly  by  the  jury  in  the  trial  of 
appellant  for  shooting  his  wife,  and 
decided  in  his  favor  under  appropri- 
ate instructions.  The  accused  can- 
not be  tried  twice  for  the  same  of- 
fense, whether  the  verdict  be  guilty 
or  not  guilty.  If  the  same  facts  ad- 
duced in  the  trial  for  killing  Butler 
were  introduced  and  relied  upon  by 
the  state  for  the  killing  of  the  wife, 
and  a  conviction  had  been  obtained 
under  any  phase  of  the  testimony, 
there  would  have  been  no  doubt  of 
his  plea  of  former  conviction.  The 
jury  having  found  in  his  favor,  the 
state  ought  to  be  barred  from  fur- 
ther prosecution,  so  far  as  those 
phases  of  the  case  are  concerned,  on 
his  plea  of  acquittal.  Mr.  Branch 
thus  states  the  rule  with  reference 
to  former  conviction,  and  accurate- 
ly :  "If  evidence  of  more  than  one 
offense  is  admitted,  and  a  conviction 
for  either  could  be  had  under  the  in- 
dictment or  information,  and  nei- 
ther the  state  nor  the  court  elects,  a 
plea  of  former  conviction  is  gpod 
upon  a  subsequent  prosecution, 
based  upon  one  of  said  offenses ;  it 
being  uncertain  for  which  one  the 
conviction  was  had.  Deshazo  v. 
State,  65  Ark.  88,  44  S.  W.  453; 
Piper  V.  State,  53  Tex.  Crim.  Rep. 
550,  110  S.  W.  899;  Alexander  v. 
State,  53  Tex.  Crim.  Rep.  553, 110  S. 
W.  918;  Fears  v.  State,  77  Tex. 
Crim,  Rep.  297, 178  S.  W.  519." 

With  reference  to  the  plea  of  for- 
mer acquittal  found  in  Mr.  Branch's 
Ann.  P.  C.  p.  321,  §  632,  he  states 
the  rule:  "If  the  case  about  to  be 
tried  is  not  based  upon  the  identical 
indictment,  information,  or  com- 
plaint upon  which  the  former  ac- 
quittal was  had,  the  plea,  to  be  suf- 
ficient, must  set  out  the  former  in- 
dictment, information,  or  com- 
plaint, and  show  the  identity  of  the 
party  acquitted  and  the  identity  of 
the  two  offenses  alleged,  so  that  the 
plea  will  show  upon  its  face  that  the 
proof  necessary  to  secure  a  legal 
conviction  in  the  instant  case  would 
have  sustained  a  legal  conviction  in 
the  former,  and  that  the  state  is  at- 
tempting to  prosecute  again  for  the 
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same  transaction.  Boggess  v.  State, 
43  Tex.  347;  Williams  v.  State,  13 
Tex.  App.  288,  46  Am.  Rep.  237; 
Jerue  v.  State,  57  Tex.  Crim.  Rep*. 
215,  123  S.  W.  414." 

He  farther  states  in  this  connec- 
tion: "A  plea  of  former  acquittal 
is  not  good  if  the  evidence  necessary 
to  support  the  second  indictment, 
information,  or  complaint  would  not 
have  been  sufficient  to  sustain  a  le- 
gal conviction  upon  the  first." 

In  support  of  this  he  cites  a  great 
number  of  authorities.  For  similar 
reasoning,  the  plea  ought  to  be  good 
if  he  killed  her  intentionally. 

There  has  been  a  recognized  dif- 
ference between  the  pleas  of  former 
conviction  and  former  acquittal. 
Some  of  the  authorities  hold  that 
this  is  based  upon  the  doctrine  of 
carving.  These  are  recognized  and 
understood.  Generally  stated,  the 
doctrine  of  carving  would  apply 
where  the  acts  were  different,  or 
where  evidence  under  one  trial 
would  not  sustain  a  conviction  un- 
der the  indictment  on  which  the 
party  was  tried,  but  I  do  not  under- 
stand the  rule  to  be  that  the  doc- 
trine of  carving  would  apply  in 
cases  where  the  party  could  have 
been  convicted  under  the  indict- 
ment upon  which  he  was  first  tried. 
The  difference  between  the  doctrine 
of  former  conviction  and  former 
acquittal  was  discussed  in  Simco  v. 
State,  9  Tex.  App.  338,  and  Wright 
V.  State,  17  Tex.  App.  158.  Those 
cases  lay  down  the  rule  that  where 
a  party  may  have  taken  several  an- 
imals at  ope  time  from  different 
owners,  and  was  charged  by  sep- 
arate indictments  for  these  takings, 
an  acquittal  for  taking  one  could 
not  be  pleaded  in  bar  of  a  prosecu- 
tion for  taking  any  of  the  other  cat- 
tle. This  grows  out  of  the  proposi- 
tion that  the  two  indictments  could 
not  be  supported  by  the  same  facts. 
The  taking  mio''  have  been  the  same, 
but  the  intents  may  have  been  dif- 
ferent, and  the  ownership  different. 
But,  as  we  understand  that  rule,  it 
does  not  impair  the  other  rule ;  that 
is,  if  the  accused  could  have  been 
convicted  under  the  indictment  un- 


Digitized  by 


Google 


602 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.K. 


der  which  he  was  acquitted  for  the 
taking  of  any  of  the  other  cattle,  the 
plea  of  former  jeopardy  or  former 
aicquittal  would  be  good.  This 
would  be  true  whether  we  apply  the 
doctrine  of  jeopardy,  former  convic- 
tion, or  acquittal,  or  the  doctrine  of 
res  judicata.  So,  it  seems  to  me, 
not  only  from  the  adjudicated  cases, 
but  from  the  Constitution  and  stat- 
utes as  well,  that,  where  an  accused 
can  be  convicted  under  an  indict- 
ment that  involves  the  same  facts 
that  would  justify  his  conviction 
under  a  second  indictment,  he  can- 
not again  be  tried,  whether  he  be 
acquitted  or  convicted  on  the  first 
trial.  That  idea  proceeds  upon  the 
theory  that  there  was,  or  could  have 
been,  an  adjudication  of  all  these 
matters  under  the  first  indictment, 
and  the  respective  parties  are  bound 
by  that  adjudication  and  judgment. 

Coming  to  the  instant  case,  two 
propositions  are  relied  upon  to  sus- 
tain the  jeopardy  plea :  First,  that 
appellant  did  not  shoot  his  wife  in- 
tentionally and  by  an  independent 
act ;  and,  second,  that  if  he  shot  her 
at  all  he  did  so  in  shooting  at  Butler. 
The  state  relied  for  a  conviction, 
and  prosecuted  the  accused  vigor- 
ously for  killing  his  wife,  upon  two 
propositions:  First,  that  the  ac- 
cused killed  his  wife  intentionally; 
and,  second,  that  if  he  did  not  he 
killed  her  in  an  unlawful  assault  up- 
on Butler.  As  before  stated,  I  do 
not  care  to  discuss  the  last  proposi- 
tion, and  so  far  as  that  viewpoint  is 
concerned  it  is  immaterial  whether 
the  killing  of  Butler  was  lawful  or 
unlawful.  Judge  Morrow  concurs 
in  this  view.  This  is  the  basis  of 
his  opinion. 

As  to  the  other  proposition,  the 
general  rule  is  that  where  two  or 
more  offenses  are  committed  in  the 
same  transaction,  but  were  distinct 
in  point  of  time  and  action  so  as  to 
constitute  different  acts  and  intents, 
and  the  proof  so  shows,  a  plea  of 
former  conviction  or  acquittal  can 
neither  be  sustained.  But  the  other 
rule  is  as  well  and  successfully  es- 
tablished as  that  quoted;  that  is, 
that  where  evidence  of  more  than 


one  offense  growing  out  of  the  trans- 
action is  admitted,  and  a  conviction 
for  either  could  be  sustained  or  had 
under  the  indictmant  or  pleading, 
then  a  plea  of  former  conviction  or 
acquittal  can  be  successfully  plead- 
ed. The  state's  theory  of  the  two 
transactions,  and  the  right  to  prose- 
cute for  both,  is  based  upon  their 
proposition  and  the  state's  evidence 
to  the  effect  that  appellant  killed  Met 
wife,  and  then  turned  upon  Butler 
and  killed  him,  or  killed  Butler  and 
turned  upon  his  wife  and  killed  her. 
This,  under  the  general  rule,  would 
make  two  different  intents  and  pur- 
poses, well  recognized  by  the  author- 
ities. If  the  matter  stopped  here, 
that  phase  of  the  case  ought  not  to 
be  presented  to  the  jury  under  the 
plea  of  jeopardy,  but  this  case  does 
not  stop  here.  It  comes  within  the 
other  rule  stated ;  that  is,  under  the 
indictment  for  killing  his  wife,  he 
could  have  been  convicted  for  kill- 
ing, either  intentionally  or  by  acci- 
dent, in  shooting  unlawfully  at  But- 
ler.^ The  state  relied  upon  both  the- 
ories, and  the  court  submitted  both 
issues  to  the  jury.  They  could  have 
found  him  guilty  under  either  prop- 
osition under  the  other  indictment, 
and  their  verdict  would  have  been 
sustained,  so  far  as  that  theory  of 
the  case  is  concerned;  but  they  ac- 
quitted. Under  the  doctrine  of  for- 
mer acquittal,  this  phase  of  the  plea 
of  jeopardy  ought  to  be  held  good. 
Applying  the  rule  laid  down  in 
Simco  and  Wright  Cases,  supra,  it 
would  sustain  the  above  statement 
of  the  law.  Under  the  indictment 
in  the  Wright  Case,  for  instance,  if 
Wright  could  have  been  convicted 
for  taking  the  other  cattle  not 
charged  in  the  indictment  under 
which  he  was  tried,  then  his  plea  of 
former  acquittal  would  have  been 
good.  Suppose  the  indictment  in 
the  case  of  killing  Mrs.  Spanell 
had  contained  two  counts,  and  the 
state  had  gone  to  trial  upon  both, 
the  first  charging  an  intentional  kill- 
ing of  hia  wife,  and  the  second  the 
killing  the  wife  in  an  unlawful  as- 
sault upon  Butler,  the  state  would 
not  have  been  required  to'elect.    It 
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could  have  sustained  the  conviction 
under  proper  evidence  under  either 
count.  But  suppose  in  such  case  the 
state,  or  the  court  for  the  state,  aft- 
er the  trial  begun,  appellant's  plea 
entered,  and  the  jury  sworn,  and  at 
some  subsequent  stage  of  that  trial, 
had  dismissed  as  to  one  of  the 
counts,  or  the  court  finally  only,  sub- 
mitted one  of  the  counts,  it  would 
not  be  debatable  that  appellant  was 
in  jeopardy  on  both  counts,  and 
never  could  be  tried  again  on  the 
dismissed  count,  whatever  the  ver- 
dict might  have  been  on  that  submit- 
ted to  the  jury,  whether  guilty  or 
not  guilty;  and  the  same  might  be 
said  had  the  indictment  for  killing 
Butler,  from  which  this  appeal  is 
predicated,  so  charged.  There 
would  be  no  question  of  the  fact  that 
jeopardy  would  then  apply.  Here 
the  only  count  in  the  former  indict- 
ment necessarily  embodied  the  un- 
lawful killing  of  the  wife  in  the  un- 
lawful shooting  at  Butler,  and  the 
verdict  passed  that  out  of  the  case, 
whether  by  the  trial  and  acquittal, 
as  effectually  as  by  dismissing  one 
of  the  counts,  had  such  been  in  the 
indictment  as  before  stated.  The 
state  replied  as  strongly,  and  prop- 
erly, upon  the  facts  to  show  the  un- 
lawful killing  from  both  stand- 
points, as  if  there  had  been  two 
counts  in  the  indictment.  It  relied 
as  strongly  on  one  theory  as  on  the 
other,  and  either  would  have  sup- 
ported a  conviction  on  the  first  trial. 
The  facts  necessarily  grew  out  of 
the  tragedy  in  which  Butler  and 
Mrs.  Spanell  lost  their  lives.  They 
were  necessary  to 'a  decision  of  the 
case  on  both  issues  alike,  at  the 
hands  of  the  jury,  because  both 
cases  are  the  same  on  these  issues. 
The  state  elected  and  relied  upon 
both  theories  in  the  first  case,  and 
cannot  now  be  heard  to  discount 
what  was  done  in  that  case.  The 
state  cannot  thus  obtain  a  new  trial, 
for  it  is  interdicted  by  law.  The 
state  has  neither  the  right  to  ask  for 
a  new  trial  nor  take  an  appeal.  If 
tile  state  could  indirectly  secure  a 
new  trial  in  this  way  against  the 
verdict  of  the  jury  in  the  former 
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case,  it  could,  with  equal  propriety, 
cogency,  and  legality,  have  asked 
for  a  new  trial  against  that  verdict 
directly  in  that  case.  This  circum- 
locution would  not  have  been  neces- 
sary, and  cannot  be  upheld. 

Therefore  I  concur  with  Jud^e 
Morrow  on  the  phase  of  the  jeop- 
ardy he  discusses.  I  am  fully  per- 
suaded that  the  other  ground  is  as 
fully  and  as  legally  correct  as  that 
discussed.  I  believe  the  plea  of 
jeopardy  should  be  sustained  on 
both  propositions. 

A  motion  for  rehearing  having 
been  filed.  Morrow,  J.,  on  May  8, 
1918,  handed  down  the  following 
additional  opinion: 

The  original  opinion  was  ren- 
dered after  careful  investigation 
and  mature  thought.  A  review  of 
the  subject  leaves  the  writer  con- 
vinced that,  so  far  as  he  is  able  to 
judge,  the  conclusion  reached  was 
right.  The  subject  is  one  upon 
which  the  courts  are  not  in  com- 
plete harmony.  From  Van  Fleet's 
Former  Adjudication,  vol.  2,  §  622, 
we  quote  as  follows:  "If  several 
persons  are  injured  in  person  or 
property  by  the  same  act,  it  is  held 
in  Connecticut,  Georgia,  Illinois,  In- 
diana, Iowa,  Missouri,  New  York, 
Texas,  Vermont,  and  England,  that 
there  is  but  one  offense ;  but  the  con- 
trary is  ruled  in  Arkansas,  Califor- 
nia, Kentucky,  New  York,  South 
Carolina,  and  Virginia;  while  in 
Massachusetts  it  is  decided  that  the 
state  may  elect  to  prosecute  for  one 
or  for  several  offenses." 
.  See  also  People  v.  McDaniels,  92 
Am.  St.  Rep.  120,  and  note  (137  Cal. 
192,  59  L.R.A.  578,  69  Pac.  1006). 

In  the  decisions  of  the  courts  men- 
tioned we  find  but  meager  discus- 
sion of  the  procedure  to  be  followed, 
when  a  plea  like  that  in  this  case  is 
filed.  Appellant's  counsel  insist 
that  upon  such  plea  the  record  on 
the  former  trial  should  control,  and 
the  practice  of  res  judicata  follow. 
The  writer  is  not  able  to  agree  with 
this  contention.  Res  judicata,  gen- 
erally speaking,  is  applicable  to  civ- 
il cases.  The  principles  touching  it, 
in  a  sense,  obtain  in  criminal  pleas 
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of  former  jeopardy.  From  Van 
Fleet's  work,  cited  above,  §  594,  we 
take  the  following:  "There  is  but 
little  similarity  between  the  rules 
which  govern  the  doctrine  of  res 
judicata  in  civil  and  criminal 
cases." 

At  §  628  the  author  indicates  that 
the  principles  of  res  judicata  might 
be  applied  to  a  criminal  case.  The 
procedure,  however,  in  determining 
the  identity  of  the  offense  charged 
on  pleas  of  this  character,  is  not 
made  clear.  In  People  v.  McDan- 
iels,  supra,  are  listed  numerous 
cases  illustrating  the  fact  that  on  a 
plea  of  this  kind  parol  evidence  is 
heard  to  show  the  identity  of  the  of- 
fenses, and  that  is 
formerVcQvittia  in  accord  with  the 
3?te7»inea.  "^l®  adduced  from 
the  numerous  au- 
thorities cited  by  Mr.  Bishop  in 
his  work  on  Criminal  Procedure,  p. 
634,  vol.  2,  quoted  in  the  original 
opinion,  and  in  Van  Fleet's  work, 
supra,  §  661,  discussing  the  sub- 
ject, the  author  says:  "But  when 
the  former  record  showing  those 
facta  is  introduced,  the  .court  cannot, 
as  a  question  of  law,  rule  the  two  of- 
fenses are  identical;  that  must  be 
left  to  the  jury." 

See  also,  §  663. 

It  appears  to  be  the  rule  followed 
by  this  court  in  the  case  of 
Benton  v.  State,  52  Tex.  Crim.  Rep. 
422,  107  S.  W.  837,  and  while  the 
procedure  is  not  discussed  in  sev- 
eral of  the  cases  in  this  state  involv- 
ing the  plea  of  former  jeopardy 
where  there  was  a  double  injury. 
from  one  assault,  a  reading  of  the 
cases  indicates  that  the  procedure 
followed  was  to  determine  the  iden- 
tity of  the  offenses  by  parol  ev- 
idence. See  Keaton  v.  State,  41 
Tex.  Crim.  Rep.  621,  57  S.  W.  1125; 
Ashton  V,  State,  31  Tex.  Crim.  Rep. 
482,  21  S.  W.  48;  Sadberry  v.  State, 
39  Tex.  Crim.  Rep.  466,  46  S.  W. 
639,  and  other  cases  cited  in  the 
original  opinion. 

Our  legislature,  cognizant  of  the 
rules  of  res  judicata  referred  to, 
passed  the  statute  mentioned  in  the 
original  opinion.    While  the  statute 


as  held  in  Powell  v.  State,  17  Tex. 
App.  345,  and  as  indicated  in  some 
other  instances,  both  by  decisions 
and  statutes,  does  not  in  fact  include 
all  of  the  special  pleas  that  may  be 
filed,  it  does,  however,  we  think,  in- 
dicate the  legislative  intent  to  pro- 
vide a  form  of  procedure  in  pleas  of 
this  character.  We  do  not  think  the 
evidence  heard  upon  the  trial  as  to 
Mrs.  Span^l  is  conclusive,  either 
as  to  the  state  or  the  defendant,  as 
to  the  identity  of  the  offenses.  If 
there  was  but  one  offense  commit- 
ted, the  acquittal  in  the  trial  for  the 
murder  of  Mrs.  Spanell  would  op- 
erate as  a  complete  discharge  of  ap- 
pellant, although  there  had  been  no 
evidence  introduced  upon  the  trial 
of  that  case.  Under  the  statute  as 
we  construe  it,  it  is  the  acquittal  of 
the  same  offense  which  discharges 
him.  He  is  now  charged  with  the 
murder  of  Major  Butler.  He  claims 
in  his  plea  that  the  killing  of  Major 
Butler  and  Mrs.  Spanell  was  but 
one  offense;  that  by  the  same  act 
that  he  killed  Major  Butler  he  killed 
Mrs.  Spanell,  with  no  intent  or 
volition  to  injure  her,  and  that  he 
has  been  tried  and  acquitted  for  her 
murder.  He  assumes  the  burden  of 
proof  to  sustain  his  plea.  The  pro- 
cedure to  be  followed  in  making 
this  proof  is  that  laid  down  by  this 
court  in  the  leading  case  of  Cook  v. 
State,  43  Tex.  Crim.  Rep.  187,  96 
Am.  St.  Rep.  854,  63  S.  W.  873, 
which  is  relied  on  by  appellant,  and 
from  which  we  take  the  following 
quotation:  "The  evidence  shows 
that  two  shots  were  fired.  Accord- 
ing to  the  evidence  of  the  defense, 
both  of  these  shots  were  fired  at 
Goodman.  According  to  the  ev- 
idence of  the  state,  one  of  the  shots 
was  fired  at  the  deceased,  Hargrove. 
Then  it  becomes  a  question  of  fact, 
and  the  court  should  have  admitted 
the  evidence  under  defendant's  plea, 
and  then  have  charged  the  jury  that 
if  they  believed  from  the  evidence, 
beyond  a  reasonable  doubt,  that  de- 
fendant shot  at  deceased,  and  not 
at  Groodman,  then  they  would  find 
against  appellant's  plea  of  former 
acquittal,  and  proceed  to  consider 
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whether  or  not  defendant  was 
SuQty  of  any  offense  under  other 
portions  of  tib.e  charge." 

The  fact  that  appellant  had  be^i 
indicted  and  acquitted  for  the  mur- 
der of  Christabel  Spandl  was 
provable  by  the  indictment  and 
judgment.  The  fact  that  Christabel 
Spanell,  for  whose  murder  he  was 
tried,  was  the  same  person  he  killed 
in  the  transaction  in  which  Butler 
lost  his  life,  and  the  alleged  fact 
that  she  was  killed  by  shots  fired  at 
Butler,  and  that  appellant  had  no  in- 
tent or  volition  to  kill  her,  were 
facts  lying  in  parol,  which,  when 
t^tified  to,  would  make  a  prima 
facie  case,  which  the  state  by  parol 
evidence  might  rebut,  by  any  ev- 
idence, circumstantial  or  direct,  rel- 
■  evant  under  the  rules  of  evidence  to 
solve  the  controverted  issue  of  the 
identity  of  the  offenses. 

On  the  issues  arising  out  of  the 
plea  of  former  acquittal,  the  ev- 
idence of  the  doctor  who  described 
the  wounds  upon  Mrs.  Spanell  was 
admissible,  except,  perhaps,  that 
part  where  he  makesr  the  compari- 
son to  an  eggshell  might,  on  spe- 
cific objection,  be  regarded  as  argu- 
mentative. 

We  endeavored  to  make  plain  our 
view  with  reference  to  the  tes- 
timony of  Mrs.  Butler  when  we  stat- 
ed in  the  original  opinion  the  follow- 
ing: "It  was  therefore  permissible 
for  the  state  to  prove  by  Mrs.  Butler 
what  in.  fact  took  place."  Supple- 
menting what  is  stated  in  that  opin- 
ion, we  will  add  that  the  part  of 
Mrs.  Butler's  testimony  mentioned 
in  the  bill,  which  we  think  should 
have  been  excluded,  was  that  part 
of  it  in  which  she  stated,  as  her  con- 
clusion, the  purpose  for  which  Mrs. 
Spanell  went  upstairs  in  the  hotel. 

The  motion  for  rehearing  is  over- 
ruled. 

Prendergast,  J.: 

I  concur  in  the  conclusions  of 
Judge  Morrow  in  his  opinion. 

Davidson,  P.  J.,  concurring  (May 
10,  1918) : 

Adhering  to  what  I  stated  in  my 
concurring  opinion  on  the  original 
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hearing,  I  wish  to  say,  in  connection 
with  the  majority  opinion  overrul- 
ing the  state's  motion  for  rehearing, 
that  upon  a  careful  review  of  the 
matters  involved  and  decided  I  am 
convinced  of  the  correctness  of  what 
I  formerly  wrote. 

Two  issues  were  presented  and 
decided  on  the  trial  for  killing  his 
wife:  .First,  that  appellant  killed 
his  wife  by  an  independent  act  and 
not  in  connection  with  shooting  at 
Butler;  second,  that  he  killed  her  in 
killing  Butler.  There  were  two 
phases  presented  by  the  latter  prop- 
osition ;  -one  by  the  state,  that  he  il- 
legally killed  her  in  killing  Butler, 
and  the  other  by  defendant,  that  he 
killed  her  in  killing  Butler  in  self- 
defense.  These  issues  were  present- 
ed by  the  testimony  and  the  charge, 
and  were  decided  by  a  verdict  favor- 
able to  appellant.  It  is  not  ques- 
tioned that  the  jury  had  the  right  to 
and  did  pass  upon  these  questions 
under  the  indictment  charging  him 
with  killing  his  wife.  Had  the  jury 
believed  that  he  killed  his  wife  inde- 
pendent of  shooting  at  Butler,  they 
certainly  would  have  convicted,  and 
were  so  instructed  by  the  court. 
They  therefore  necessarily  decided 
that  he  did  not  kill  her  by  an  inde- 
pendent act.  This  ought  to  elim- 
inate the  question  of  two  separate 
and  distinct  killings  by  separate  and 
distinct  motives.  In  regard  to  the 
second  proposition,  the  jury  decid- 
ed, imder  appropriate  instructions 
from  the  court,  that  he  killed  his 
wife  accidentally  in  killing  Butler  in 
self-defense.  Simco  v.  State,  9  Tex. 
App.  338,  is  authority  for  the  prop- 
osition that,  if  the  accused  can  be 
convicted  under  the  indictment  of 
the  subject-matter  to  be  tried  under 
the  second  indictment,  his  former 
acquittal  plea  is  good.  This  was  fol- 
lowed in  Wright  v.  State,  17  Tex. 
App.  152,  and  in  Hooper  v.  State,  30 
Tex.  App.  412,  28  Am.  St.  Rep.  926, 
17  S.  W.  1066. 

It  is  legally  a  self-evident  prop- 
osition that  appellant's  guilt  or  in- 
nocence in  killing  his  wife  depended 
upon  the  legality  of  killing  Butler. 
Both  propositions  were  fully  adju- 
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dicated,  and  necessarily  so  by  the 
jury  on  appellant's  trial  for  killing 
his  wife,  followed  by  the  adjudica- 
tion of  the  court  as  the  result  of  that 
verdict.  The  former  jury  could  not 
have  acquitted  without  necessarily 
deciding  that  he  was  legally  justified 
in  killing  Butler.  The  issues  were 
sharply  drawn,  squarely  met,  and 
emphatically  decided  and  adjudicat- 
ed. The  state  cannot  try  appellant 
again  for  such  killing,  whether  it  be 
former  acquittal,  or  former  convic- 
tion, or  res  judicata.  .  One  trial  on 
the  law  and  the  facts  precludes  a 
further  prosecution  by  the  state. 
The  state  cannot  appeal  from  such 
adverse  adjudication,  whether  that 
appeal  is  sought  to  be  made  to  the 
courts  or  the  jury.  The  decision  is 
a  final  determination  of  the  case  and 
involved  issues.  It  is  res  judicata 
and  final.  This  is  well  settled  in 
this  state.  See  Anderson  v.  State, 
24  Tex.  App.  705,  7  S.  W.  40;  Au- 
gustine  v.  State,  41  Tex.  Grim.  Rep. 
59,  96  Am.  St.  Rep.  765,  52  S.  W. 
77;  Murff  v.  State,  76  Tex.  Grim. 
Rep.  5,  24,  172  S,  W.  238.  Some  of 
the  cases  are  collated  in  the  Murff 
Gase,  in  the  opinion  on  rehearing 
which  is  found  on  page  24.  The  rea- 
soning in  these  cases  is  sound  and 
the  conclusions  reached  are  legally 
correct.  The  jury  determined,  and 
the  court  decided,  on  the  trial  for 
killing  his  wife :  First,  that  he  did 
not  kill  her  by  an  independent  act ; 
that  there  were  not  two  separate 
killings.  This,  therefore,  eliminat- 
ed the  question  of  two  distinct  kill- 
ings. Second,  that  he  accidentally 
killed  his  wife  in  legally  killing  But- 
ler. Necessarily  both  issues  were 
decided,  because  they  were  raised 


by  the  facts,  submitted  in  the  charge 
of  the  court,  and  decided  by  the 
jury,  and  this  was  followed  by  the 
adjudication  in  the  judgment. 

With  reference  to  the  question  of 
res  judicata,  in  addition  to  the  cases 
above  cited,  see  Gooper  v.  Gom.  106 
Ky.  909,  45  L.R.A.  216,  51  S.  W.  789, 
59  S.  W.  524,  11  Am.  Grim.  Rep. 
625;  Petit  v.  Gom.  22  Ky.  L.  Rep. 
262,  57  S.  W.  14;  United  States  v. 
Butler  (D.  G.)  38  Fed.  498 ;  Goffey 
V.  United  States,  116  U.  S.  436,  24 
L.  ed.  684,  6  Sup.  Gt.  Rep.  437; 
Shideler  v.  State,  129  Ind.  523,  16 
L.R.A.  225,  28  Am.  St.  Rep.  206,  28 
N.  E.  537,  29  N.  E.  36.  See  also, 
Gelston  v.  Hoyt,  3  Wheat.  246,  4  L. 
ed.  381;  Rex  v.  Kingston,  20  How. 
St.  Tr.  355-538.  Judge  Van  Fleet 
says,  in  his  treatise  on  the  law  of 
Former  Adjudication,  p.  1242,  § 
628 :  "If  there  is  a  contest  between 
the  state  and  defendant  in  a  crim- 
inal case  over  an  issue,  I  know  of  no 
reason  why  it  is  not  res  judicata  in 
another  criminal  case," — citing  a 
number  of  American  decisions  in 
support  of  the  text. 

The  state  had  its  day  in  court  on 
both  issues,  and  lost  by  a  legal  ad- 
judication on  both  questions.  It 
would  seem  to  follow,  therefore,. 
necessarily,  that  further  prosecu- 
tion cannot  be  had,  but  is  barred 
from  any  legal  viewpoint,  whether 
former  acquittal,  former  conviction, 
or  res  judicata. 

I  concur  in  the  reversal,  but  am 
of  the  opinion  that  the  majority 
should  have  gone  further,  and  de- 
cided the  questions  I  have  above 
mentioned  in  their  opinion.  The 
plea  in  bar  called  for  such  decision 
favorable  to  such  plea. 


ANNOTATION. 

Acquittal  on  charge  as  to  one  as  bar  to  chaise  as  to  the  other,  where  one  person 
is  killed  or  assaulted  by  acts  directed  at  another. 


The  cases  in  this  note,  although  dif- 
fering somewhat  on  the  facts,  general- 
ly support  the  reported  case  (Spanell 
V.  State,  ante,  593)  which,  it  will 
be  observed,  considers  that  there  can 
be  but  one  offense  where  a  person. 


with  no  volition  to  injure  his  wife, 
killed  her  in  firing  at  and  killing  an- 
other, whether  justifiably  or  with 
malice;  and  that  an  acquittal  of  ac- 
cused on  a  trial  for  the  murder  of  the 
wife  will  bar  a  subsequent  prosecu- 
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tion  of  accused  for  the  murder  of  the 
other  person  killed,  the  deciaion  that 
accused  was  innocent  of  the  murder 
of  his  wife  necessarily  involving  the 
finding  that  his  act  in  firing  at  the 
other  perscm  was  not  such  as  to  con- 
stitute murder.  In  this  case  several 
shots  were  fired  by  accused,  but  the 
court  observes  that  a  series  of  shots 
may  constitute  one  act,  in  a  legal 
sense,  where  they  are  fired  with  one 
volition. 

So,  as  a  controlling  case  (Spanell 
V.  State)  refers  to  Cook  v.  State 
(1901)  43  Tex.  Crim.  Rep.  185,  96  Am. 
St.  Rep.  864,  68  S.  W.  872,  where  the 
question  of  the  identity  of  the  act  and 
volition  resulting  in  two  injuries  was 
raised  on  plea  of  former  acquittal.  In 
the  Cook  Case,  defendant  fired  two 
shots  in  rapid  succession  at  one  per- 
son, one  of  the  shots  killing  a  third 
person.  A  plea  of  former  acquittal  of 
assault  with  intent  to  murder  the  per- 
son at  whom  the  shots  were  fired  was 
considered  a  bar  to  a  prosecution  for 
the  murder  of  such  third  person,  the 
court  stating  that  where  there  is  one 
act,  one  intent,  one  volition,  as  is  evi- 
denced by  the  testimony  of  assailant 
in  this  case,  then  assailant  cannot  be 
convicted  upon  an  act,  intent,  and  voli- 
tion for  which  he  has  been  previously 
acquitted. 

Both  of  the  above  cases  were  •re- 
versed because  of  failure  to  submit  to 
the  jury  a  plea  of  former  acquittal. 
The  court  in  Cook  v.  State  observed 
that  the  rule  in  reference  to  pleas  of 
this  character  is,  that  if  the  plea 
shows  upon  its  face  that  they  are  dif- 
ferent transactions,  independent  of 
and  not  connected  with  each  other, 
then  it  is  proper  for  the  court  to  sus- 
tain the  motion  to  strike  out  the  plea. 
But  if  the  plea  presents  a  question  of 
fact,  then  it  is  a  question  for  the  jury, 
and  not  for  the  court.  In  other  words, 
the  rule  to  be  deduced  from  the  au- 
thorities i9,  that,  where  the  offenses 
charged  in  different  indictments  are 
so  diverse  as  not  to  admit  of  proof  that 
they  are  the  same,  the  courts  may  de- 
cide the  issue  without  submitting  it 
to  the  jury. 

In  Moss  V.  State  (1917)  —  Ala.  App. 
— ,  76  So.  179,  accused  fired  four  shots 


in  rapid  succession  at  one  person,  kill- 
ing him,  and  in  so  doing  unintentional- 
ly killed  an  innocent  bystander.  The 
court  stated  that  it  may  be  conceded 
— ^and  it  is  the  law — ^that  where  a  man 
kills  two  men  in  quick  succession  with 
a  formed  design  as  to  each  man,  there 
are  two  offenses ;  but  where  the  killing 
is  pursuant  to,  and  is  a  continuation 
of,  the  assault,  and  done  under  the 
impulse  of  the  same  design,  it  is  but 
one  act.  It  therefore  follows  that  if 
accused,  without  any  design  or  inten- 
tion, killed  an  innocent  bystander 
while  engaged  in  defending  his  own 
life  or  limb,  under  such  circumstances 
as  would  justify  him  in  so  doing,  and 
a  court  of  competent  jurisdiction  had 
so  held,  and  acquitted  him  upon  the 
charge,  he  cannot  again  be  put  in 
jeopardy  for  the  same  offense. 

Where  a  woman  was  killed  in  a 
quarrel  between  accused  and  her  hus- 
band, by  one  of  two  or  three  shots 
fired  in 'rapid  succession  by  accused 
at  the  husband,  it  was  stated  in  Car- 
son V.  People  (1894)  4  Colo.  App.  463, 
86  Pac.  661,  that  under  a  statute  de- 
claring that  involuntary  manslaughter 
is  the  killing  of  a  human  being  with- 
out intent,  in  the  commission  of  an 
unlawful  act,  or  a  lawful  act,  which 
probably  might  produce  such  a  conse- 
quence, in  an  unlawful  manner;  pro- 
vided that  where  such  involuntary  kill- 
ing shall  happen  in  the  commission  of 
an  unlawful  act,  which,  in  its  conse- 
quences, naturally  tends  to  destroy  the 
life  of  a  human  being,  or  is  committed 
in  the  prosecution  of  a  felonious  in- 
tent, the  offense  shall  be. deemed  and 
adjudged  to  be  murder,  a  conviction 
of  involuntary  manslaughter  for  the 
killing  of  the  wife  could  be  pleaded 
as  a  former  acquittal  of  an  assault 
with  intent  to  kill  the  husband,  for,  in 
arriving  at  a  verdict  of  involuntary 
manslaughter,  the  jury  necessarily 
found  that,  in  committing  the  act  re- 
sulting in  the  death  of  the  wife,  ac- 
cused was  guilty  of  no  violation  of 
law.  The  court  said:  "If  they  had 
found  the  act  which  produced  her 
death  to  be  unlawful,  or  to  have  been 
committed  in  the  prosecution  of  a 
felonious  intent,  they  would  have  been 
compelled  to  find  the  defendant  guilty 
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of  marder;  bat  to  agree  upon  a  ver- 
dict of  involuntary  manslaughter,  they 
necessarily  found  that,  although  the 
act  which  resulted  in  the  death  of 
.  .  .  [the  wife]  was  committed  in 
an  unlawful  manner,  yet  the  act  itself 
was  lawful.  The  defendant  in  his  plea 
alleged,  in  substance,  that  the  assault 
charged  in  this  information,  and  the 
aflfray  which  cost  .  .  .  [the  wife's] 
life,  were  one  and  the  same  transac- 
tion. The  demurrer  admitted  this  to 
be  true,  and,  so  accepting  it,  the  only 
question  which  was  tried,  or  which 
could  possibly  have  been  tried,  in  the 
first  case,  was  the  character  of  the 
assault  charged  in  this,  and  the  verdict 
of  involuntary  manslaughter  was,  as 
to  the  alleged  felonious  assault  upon 
.  .  .  [the  husband],  a  verdict  of 
acquittal."  The  court  further  stated 
that  if  the  assault  by  accused  upon  the 
husband,  which  caused  the  wife's 
death,  was  felonious,  he  would  have 
been  guilty  of  murder,  and  his  con- 
viction of  that  crime  might  have  been 
no  bar  to  this  prosecution,  although 
there  are  cases  which  hold  otherwise; 
but,  aS'  the  assault  was  found  and  ad- 
judged not  to  be  an  offense,  the  ques- 
tion of  the  legal  effect  of  one  unlaw- 
ful act,  operating  upon  different  ob- 
jects, was  not  in  the  case. 

Where  defendant  pleaded  former  ac- 
quittal of  the  murder  of  one  person 
as  bar  to  prosecution  for  assault  with 
intent  to  murder  another,  the  court  in 
Bumam  v.  State  (1907)  2  6a.  App. 
396,  58  S.  E.  683,  said:  "The  same- 
transaction  test  adopted  in  this  state 
may  make  a  trial  for  the  murder  of 
one  person  a  bar  to  a  prosecution  for 
assault  with  intent  to  murder  a  differ- 
ent person.  For  instance,  if  the  de- 
fendant shot  at  A,  intending  to  kill 
him,  and  by  reason  of  bad  marksman- 
ship struck  and  killed  B,  whom  he  did 
not  intend  to  kill,  the  transactions,  the 
assault  with  intent  to  murder  A  and 
the  actual  murder  of  B,  are  legally 
the  same.  As  intimated  by  this  court 
in  the  case  of  Fews  v.  State  (1907)  1 
Ga.  App.  122,  58  S.  E.  64  [plea  of  for- 
mer conviction],  if  by  separate  shots 
the  defendant  wounded  two  persons, 
the  transaction  would  be  single  if  the 
shooting  was  done  in  repelling  a  joint 


asault  of  these  tWo  persons.  The  in- 
tent of  the  defendant  determines  the 
matter." 

Where,  during  a  flght  at  night,  ac- 
cused struck  two  persons,  one  of  them 
by  mistake,  thinking  he  was  the  other 
with  whom  accused  had  the  quarrel, 
it  was  stated  in  Jones  v.  State  (1889) 
66  Miss.  380, 14  Am.  St.  Rep.  570,  6  So. 
231,  that  a  former  acquittal  of  assault 
and  battery  with  intent  to  kill  the  per- 
son purposely  struck  was  a  bar  to  a 
prosecution  for  assault  and  battery,  or 
simple  assault,  upon  the  person  unin- 
tentionally struck. 

Where,  however,  one  attempted  to 
kill  another  and,  in  the  struggle  to 
disarm  the  assailant,  a  third  person 
was  accidentally  shot  and  killed,  it 
was  held  in  Winn  v.  State  (1892)  82 
Wis.  571,  52  N.  W.  775,  that  an  acquit- 
tal  of  the  murder  of  the  person  acci- 
dentally shot  was  no  bar  to  a  prosecu- 
tion for  assault  with  intent  to  kill  the 
person  purposely  attacked.  "The  spe- 
cial plea  in  bar  of  this  prosecution," 
observed  the  court,  "sufficiently  avers 
that  the  charge  of  the  murder  of 
Goates  in  the  first  information,  and  the 
charge  of  an  assault  with  intent  to 
murder  Defoy  in  the  present  informa- 
tion, are  predicated  upon  one  and  the 
same  act  of  Winn.  It  is  correctly  ar- 
gued in  the  plea,  as  it  was  at  the 
bar,  that  if  he  committed  the  alleged 
felonious  assault  upon  Defoy,  and  in 
doing  so  killed  Goates,  although  unin- 
tentionally, he  is  guilty  of  murder. 
But  the  jury  acquitted  him  of  the 
crime  of  murder,  and  from  tiiat  fact 
the  inference  is  plausibly  drawn  that 
the  jury  must  necessarily  have  nega- 
tived the  alleged  felonious  assault  up- 
on Defoy,  for  otherwise  they  would 
have  convicted  Winn  of  the  murder 
charged.  It  was  very  earnestly  and 
ingeniously  contended  in  argument  by 
the  learned  counsel  for  Winn  that,  in 
substance  and  legal  effect,  such  ac- 
quittal is  an  acquittal  of  the  charge  of 
felonious  assault  in  the  present  infor- 
mation, and  that  by  compelling  the  ac- 
cused to  trial  therefor  he  was  put  twice 
in  jeopardy  of  punishment  for  the  same 
offense,  in  violation  of  the  constitu- 
tional and  statutory  declaration  of 
rights  in  that  behalf."   The  court  goes 
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40  to  say:  "We  adopt  as  the  law  on 
this  subject  the  rule  laid  down  by 
Chief  Justice  Shaw  in  Com.  v.  Roby 
(1882)  12  Pick.  (Mafl&)  496.  The  rule 
is  that  the  offenses  charged  in  two  in- 
dictments are  not  identical  unless  they 
concur  both  in  law  and  in  fact,  and 
that  the  plea  of  autrefois  acquit  or 
convict  is  bad,  if  the  offenses  charged 
in  the  two  indictments  be  distinct  in 
law,  no  matter  how  closely  they  are 
connected  in  fact.  In  order  to  deter- 
mine whether  there  is  a  concurrence 
in  law,  that  is,  whether  a  conviction 
or  acquittal  on  one  indictment  is  a 
good  bar  to  a  prosecution  on  another, 
the  true  inquiry  is  whether  the  first 
indictment  was  such  that  the  accused 
might  have  been  convicted  under  it, 
by  proof  of  the  facts  alleged  in  the 
other  indictment.  If  he  could  not,  the 
conviction  or  acquittal  under  the  firjit 
indictment  is  no  bar.  The  result  of 
an  application  of  this  test  to  the  pres- 
ent inquiry  is  obvious.  Winn  could 
not  have  been  convicted  of  the  murder 
of  Coates  merely  upon  proof  that  he 
made  a  felonious  assault  upon  Defoy. 
Proof  that  he  killed  Coates  would  also 
be  required.  Hence,  an  acquittal  on 
the  information  charging  the  murder 
of  Coates  is  no  bar  to  this  information 


-for  a  felonious  assault  on  Defoy,  and 
the  special  plea  was  properly  over- 
ruled." This  language  seems  to  be  in- 
consistent with  the  view  taken  by  the 
reported  case  (Spanell  v.  State,  ^nte, 
698)  and  the  other  cases  cited  in  the 
note.  The  case,  however,  is  distin- 
guishable upon  its  facts,  as  it  ap- 
peared that  the  felonious  assault  upon 
Defoy  was  a  distinct  transaction, 
which  had  no  connection  with  the  kill- 
ing of  Coates,  such  killing  having  re- 
sulted from  the  struggle  to  disarm 
the  defendant  after  he  had  pointed 
and  snapped  his  revolver  at  Defoy; 
-and,  as  the  court  observed,  the  acquit 
tal  on  the  charge  of  murder  of  Coates 
was  very  likely  upon  the  ground  that 
it  was  accidental,  and  the  jury  may 
not,  and  probably  did  not,  consider 
whether  accused  intended  to  kill  D»> 
foy,  or  not,  when  the  revolver  missed 
fire.  The  hypothesis  of  the  reported 
case  (Spaneix  v.  STAra),  of  the  kill- 
ing of  one  person  by  an  act  directed 
at  another,  was,  therefore,  not  pre- 
sented in  the  Winn  Case,  which  in- 
volved two  distinct  offenses,  though 
they  were  connected  in  time,  and  were 
traceable  to  the  same  origin^  di£9- 
culty.  J.  O,  d 


JACOB  J.  HARMON  et  id.,  Appts^ 
V.- 
THOMAS E.  BOLLEY  et  al. 

Indiana  Svpmtne  Court '^fune  98,  1018. 
(—  Ind.  — ,  120  N.  B.  88.) 

Tax  —  due  process  —  arbitmxy  assessment  for  public  Improvemeiii. 

1.  The  fixinsT  by  the  legislature  of  an  arbitrary  standard  for  the  ap- 
portiomnent  of  special  assessments  for  a  public  improvement,  without 
opportunity  to  be  heard  as  to  benefits  actually  conferred,  is  invalid,  as 
failing  to  provide  due  process  of  law. 
"  [See  note  on  this  question  beginning  on  page  626.] 


Same  —  npecial  anicanment  —  power 
of  l^rislatiire. 

2.  The  legislature  has  power  to 
authorize  the  imposition  of  special  as- 
sessments to  pay  the  cost  of  local  im- 
provements of  a  public  nature  on  prop- 
erty affected  thereby,  subject  to  the 
limitetions  imposed  thereon  by  the 
Cwtstitntion. 

2  A.L.R.— 89. 


Comtitntimial  law  —  dne  process  — 

qiecial  asseBsmenta. 
-  8.  The  provision  of  the  14&  Amendr 
ment  of  the  Federal  Constitution,  for- 
bidding the  taking  of  property  of  a 
citizen  by  a  state  without  due  process 
of  law,  applies  as.  a  restriction  on  the 
power  to  levy  and  collect  a  special  as- 
sessment for  local  improvendents. 
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Courts  —  Federal  and  state  —  con- 
struction of  state  Constitution. 

4.  In  determining  the  meaning  and 
application  of  a  provision  of  a  state 
Constitution,  the  state  supreme  court 
lias  the  last  word,  and  the  Federal 
courts  will  follow  the  decisions  of  the 
state  courts  on  such  questions. 
Same    —   interpretation   of  Federal 

Constitution. 

5.  The  Supreme  Court  of  the  United 
States  has  the  last  word  when  the 
meaning  and  application  of  the  Feder- 
al Constitution  is  involved,  and  the 
courts  of  the  several  states  are  bound 
by  the  decisions  of  that  court  on  that 
question. 

Constitutional  law  —  compensati<Hi  — 
application  of  provision. 

6.  A  statute  forbidding  the  taking 
of  private  property  for  public  use 
without  just  compensation  applies 
only  to  the  taking  of  specific  property 
under  the  power  of  eminent  domain, 
to  be  devoted  to  a  public  or  quasi  pub- 
lic use. 

Same  —  special  assessment. 

7.  A  constitutional  provision 
against  taking  private  property  for 
public  use  without  just  compensation 
does  not  apply  to  the  levying  of  special 
assessments  to  pay  the  cost  of  public 
improvements. 

Same —  what  is  due  process  of  law. 

%.  A  proceeding,  to  constitute  due 
process  of  law,  should  be  just  to  the 
parties  to  be  aifected,  and  provide  for 
a  notice  and  hearing  when  necessary 
to  a  just  protection  of  private  rights. 
Same  —  protection  of  life  and  liberty. 

9.  Notice  and  hearing  are  essential 


to  due  process  of  law  in  a  proceeding 

which  involves  the  life  or  liberty  of  a 

citizen. 

Same  —  police  power. 

10.  Notice  and  hearing  of  a  ju- 
dicial nature  are  not  essential  to  due 
process  of  law  where  the  state  is  en- 
gaged in  the  exercise  of  the  police 
power. 

Same  —  taxing  power. 

11.  In  the  exercise  of  the  taxing 
power  for  the  purpose  of  raising  reve- 
nue to  defray  the  expenses  of  the 
government,  due  process  of  law  does 
not  require  that  property  subject  to 
the  tax,  or  the  amount  of  the  tax  to  be 
raised,  shall  be  determined  by  a  ju- 
dicial inquiry. 

Tax  —  amount  —  necessities  of  the 
government. 

12.  The  amount  of  money  which  a 
government  has  power  to  raise  by  tax- 
ation to  administer  the  affairs  of  the 
government  is  limited  only  by  the 
necessities  of  the  government. 
Same  —  special  assessment  —  amount. 

13.  The  amount  which  may  be 
raised  by  special  assessment  for  a  lo- 
cal improvement  is  limited  by  the  ac- 
tual benefits  which  accrue  to  the 
property  affected  thereby. 
Drainage  —  jurisdiction  —  invalidity 

of  statute. 

14.  A  proceeding  for  the  repair  of 
a  drainage  ditch,  jurisdiction  of  the 
court  over  which  depends  upon  an  un- 
constitutional statute,  should  be  dis- 
missed when  the  court's  attention  is 
called  to  the  invalidity  of  the  act. 


Appeal  by  objectors  from  a  judgment  of  the  Circuit  Court  for  Miami 
County,  overruling  their  objections  and  motion  to  dismiss  proceedings  for 
tiie  cleaning  and  repair  of  a  public  ditch.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Robert  L.  Loveland  for  appel- 
lants. 
Mr.  Albert  H.  Cole  for  appellees. 

Lairy,  J.,  delivered  the  opinion  of 
the  court: 

Appellees  filed  their  petition  in 
the  Miami  circuit  court,  asking  for 
the  cleaning  and  repair  of  a  public 
ditch  located  in  the  counties  of  Mi- 
ami and  Wabash,  and  known  as  the 
"Squirrel  creek  ditch."  The  pro- 
ceding  was  had  under  a  statute  of 
this  state  specially  providing  for 


proceedings  for  the  repair  of  pub- 
lic ditches  constructed  by  means  of 
a  steam  shovel  or  floating  dredge. 
Acts  1911,  p.  681,  Bums's  Anno. 
Stat.  1914,  §§  6161o-6161p.  The 
petition  was  by  the  court  referred 
to  the  county  surveyor  of  Miami 
county,  with  directions  to  make  an 
examination  of  the  ditch  proposed 
to  be  cleaned,  and  to  report  to  the 
court  as  provided  by  the  first  section 
cited.  The  surveyor  filed  a  ^written 
report   in   favor  of  the  iMroposed 
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clean-4>ut,  with  complete  specifica- 
tions for  repairs,  whereupon  notice 
by  publication  for  two  weeks  was 
given  by  the  clerk  of  the  court,  all 
as  provided  by  the  act  cited. 

On  the  return  day  fixed  in  the  no- 
tice, appellants  appeared  and  filed 
verified  objections  to  the  jurisdic- 
tion of  the  court  on  the  ground  that 
the  statute  hereinbefore  cited, 
which  purports  to  confer  jurisdic- 
♦tion  on  the  court  to  order  the  repair 
of  ditches  in  the  manner  therein 
provided,  is  void  for  the  reason  that 
its  provisions  with  reference  to  the 
manner  in  which  assessments  are 
to  be  made  conflict  with  certain 
provisions  of  the  state  and  Federal 
Constitutions.  This  objection  and 
motion  to  dismiss,  the  proceedings 
was  overruled,  which  ruling  is  as- 
signed as  error,  and  presents  the 
firat  question  for  consideration  on 
appeal. 

The  statute  under  consideration 
provides  for  a  hearing  on  the  re- 
port after  notice,  on  which  the  coprt 
shall  determine  whether  such  ditch 
shall  be  repaired,  and,  in  case  the 
finding  is  in  favor  of  such  r^mrt, 
the  coujrts  shall  determine  the  or- 
der and  manner  in  which  said  ditch 
shall  be  cleaned ;  and  after  such  or- 
der has  been  made,  the  clerk  shall 
let  the  contract,  after  giving  the 
notice  provided,  to  the  lowest  re- 
sponsible bidder,  which  contract 
shall  be  approved  by  the  court.  The 
costs  of  such  repairs,  including  the 
per  diem  of  the  county  surveyor 
and  printer's  fees  for  the  publica- 
tion of  all  necessary  notices,  shall 
be  paid  by  the  persons,  corpora- 
tions, corporate  roads,  and  rail- 
roads who  are  the  owners  of  lands 
or  rights  of  way  originally  assessed 
for  the  cost  of  construction  of  said 
ditch,  in  proportion  to  their  original 
assessments  as  levied  and  made  for 
the  construction  of  said  ditch.  It 
is  made  the  duty  of  the  clerk  of  the 
court  in  which  such  proceeding  is 
had  to  make  a  computation  of  the 
several  assessments  to  be  made  and 
levied  for  such  repair  work  by  dis- 
tributing the  total  cost  of  construc- 
tion and  the  other  expenses  inciden- 
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tal  thereto  as  in  this  act  provided, 
and  to  prepare  a  report  of  the  same, 
giving  the  name  of  the  landowner 
assessed  as  the  same  appears  on  the 
tax  duplicate,  a  description  of  his 
lands,  and  the  amount  to  be  appor- 
tioned to  said  lands,  whereupon  such 
report  shall  be  submitted  to  the 
court  for  approval.  If  the  court 
finds  the  report  to  be  correct,  it  shall 
approve  the  assessments  as  made 
and  fix  the  time  within  which  the 
same  shall  be  paid.  Under  the  pro- 
visions of  the  act,  all  assessments 
paid  to  the  clerk  within  the  time 
fixed  by  the  court  shall  be  turned 
over  to  the  county  treasurer  for 
the  purpose  for  which  the  same 
were  intended,  and  it  is  made 
the  further  duty  of  the  derk 
to  certify  all  assessments  not 
paid  within  such  time  to  the  coun- 
ty auditor,  to  be  placed  on  the  tax 
duplicate,  and  collected  with  a  pen- 
alty of  10  per  cent,  as  other  taxes 
are  collected. 

Appellants'  position  is  that  the 
provisions  of  the  act  with  refer- 
ence to  the  allotment  of  the  costs 
and  expenses  of  the  repairs  is  in 
conflict  with  the  provisions  of  the 
14th  Amendment  to  the  Federal 
Constitution  and  also  of  §  21,  art.  1,. 
of  the  Constitution  of  Indiana.  The 
section  of  the  state  Constitution  re- 
lied on  provides  that  no  man's  prop- 
erty shall  be  taken  without  just 
compensation,  and  the  14th  Amend- 
ment of  the  Federal  Constitution 
provides  that  no  state  shall  deprive 
any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law. 
It  is  the  theory  of  appellants  that 
the  statute  under  which  the  pro- 

•  ceedings  were  had  provides  for  the 
apportionment  and  assessment  of 
the  costs  and  expenses  of  the  re- 
pair to  the  several  tracts  and  par- 
cels of  land  affected  in  an  arbitrary 
manner,  without  regard  to  the  real 
or  actual  benefits  which  will  accrue 
to  each  parcel  of  land  by  virtue  of 
the  proposed  improvement,  and 
that  no  provision  is  made  by  the 

,  statute  whereby  appellants  are  en- 
titled to  a  notice  or  hearing  by 
which  the  actual  benefits  to  their 
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lands  may  be  determined  by  any 
tribunal.  If  the  statute  is  followed, 
it  is  apparent  that  an  assessment 
will  be  placed  against  the  lands  of 
appellants  which  will  bear  the  sanie 
ratio  to  the  total  costs  and  expenses 
of  the  proposed  repairs  as  the  or- 
igrinal  assessments  against  said 
lands  bore  to  the  total  assessments 
made  for  the  construction  of  the 
ditch  originally,  and  that  no  pro- 
vision is  made  whereby  they  can 
challenge  the  amount  of  the  assess- 
ment 80  made  as  being  in  excess  of 
the  actual  benefits  accruing  to  their 
lands  on  account  of  such  repair. 

By  their  verified  motion  to  dis- 
miss the  proceeding  for  want  of 
jurisdiction,  appellants  stated  that 
their  several  tracts  of  land  would 
not  be  benefited  to  any  extent  by  the 
proposed  dean-out,  thus  showing 
that  any  assessment  apportioned 
against  such  lands  would  be  in  ex- 
cess of  the  actual  benefits  accruing 
thereto. 

The  question  here  presented  in- 
volves a  consideration  of  the  pow- 
er vested  in  the  legislature  of  the 
state  to  authorize  the  imposition  of 
special  assessments  to  pay  the  cost 
of  local  improvements  of  a  public 
nature  on  property 
affected  thereby,  in 


VKK— BpeAlKl 


Kri^iLf'^'i..  connection  with  the 

limitations  placed 
on  such  power  by  the  constitutional 
provisions  to  which  we  have  re- 
ferred. That  such  power  exists  sub- 
ject to  such  limitations  is  settled 
lieyond  controversy.  Bemis  v.  Guirl 
Drainage  Co.  (1914)  182  Ind.  36, 
105  N.  E.  496;  Anderson  v.  Kerns 
Draining  Co.  (1860)  14  Ind.  199, 
77  Am.  Dec.  63.  The  difficulty 
arises  in  determining  the  applica- 
laon  and  effect  of  the  two  constitu- 
tional provisions  under  considera- 
tion. Do  both  of  such  provisions 
apply  to  the  power  of  imposing  such 
special  assessments?  If  not,  does 
one  of  them  apply,  and,  if  so,  which 
one?  The  authorities  hold  with 
practical  unanimity  that  the  pro- 
vision of  the  14th  Amendment  to 
the  Federal  Constitution  forbid- 
4hig  the  taking  of  the  private  prop- 


erty of  a  citizen  by  a  state  without 
due  process  of  law  applies  as  a  re- 
striction on  the  power  to  levy  and 
collect  such  special         «    h    ai 
assessments ;      but  i^-^Lt^  j^l^aw 
there    is    hopeless  r2S;*»*  ••••••- 

confusion  m  the  au- 
thorities as  to  the  applicability  of 
the  provisions  of  state  Constitutions 
similar  to  ours,  forbidding  the  tak- 
ing of  private  property  for  a  public 
use  without  just  compensation.  By 
a  number  of  decisions  of  this  court 
it  is  held  that  the  inhibition  against 
the  taking  of  private  property  for  a 
public  use  without  just  compensa- 
tion, as  found  in  §  21,  art.  1,  of  our 
Constitution,  applies  only  to  the  tak- 
ing of  property  under  the  power  of 
eminent  domain,  whereby  some 
specific  property  is  taken  trom  the 
owner  and  devoted  to  a  public  use. 
Hanly  v.  Sims  (1910)  175  Ind.  345, 
353,  93  Nf.  E.  228,  94  N.  E.  401; 
State  V.  Richcreek  (1906)  167  Ind. 
217,  223,  6  L.R.A.(N.S.)  874,  119 
Am.  St.  Rep.  491,  77  N.  E.  1085, 10 
Anh.  Cas.  899;  Jackson  C!ounty  v. 
State  (1896)  147  Ind.  476,  492,  46 
N.  E.  908 ;  Aurora  v.  West  (1857)  9 
Ind.  74;  Chicago  &  N.  W.  R.  Co.  v- 
Elmhurst  (1897)  165  111.  148,  154, 
46  N.  E.  437;  Roberts  v.  Smith 
(1897)  115  Mich.  5,  8,  72  N.  W. 
1091;  Heman  v.  Schulte  (1901)  166 
Mo.  409,  419,  66  S.  W.  168.  In 
other  cases  decided  by  this  court, 
however,  this  constitutional  provi- 
sion has  been  invoked  and  applied 
as  a  limitation  on  the  power  to  make 
such  special  assessments  where  the 
assessment  imposed  exceeded  the 
actual  special  benefits.  Parke  Coun- 
ty Coal  Co.  V.  Campbell  (1894)  140 
Ind.  28,  36, 39  N.  E.  149,  658 ;  Camp- 
bell V.  Dwiggins  (1882)  83  Ind.  473, 
480;  Trimble  v.  Mc(5ee  (1887)  112 
Ind.  307,  310,  14  N.  E.  83. 

In  such  cases  the  two  constitu- 
tional provisions  under  considera- 
tion have  frequently  been  referred 
to  indiscriminately,  the  court  say- 
ing that  the  en-  J^^^^^ 
forcement   of  such  mtmtt      ** 


assessment    as    to  ^JJ^JJ^** 

any    excess    above  mtuutiou.' 

the   actual   benefits   to   the  prop- 
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ert7  affected  would  constitute  the 
taldng  of  property  for  a  public 
use  without  just  compensation 
and  without  due  process  of  law. 
The  confusion  has  arisen  on  ac- 
count of  the  failure  by  the  courts, 
in  some  cases,  to  observe  any  dis- 
tinction in  making  the  application 
of  the  two  constitutional  provisions 
under  consideration.  This  distinc- 
tion may  be  important  in  case  of 
conflict  between  the  decisions  of  the 
state  courts  and  the  Federal  courts. 
In  determining  the  meaning  and 
application  of  provisions  of  a  state 
Constitution,  the  supreme  court  of 
the  state  has  the  last  word,  and  the 
Federal  courts,  including  the  Su- 
preme Court  of  the  United  States, 
will  follow  the  decisions  of  a  state 
on  such  questions.  Old  Colony  Trust 
Co.  V.  Omaha  (1912)  280  U.  S.  100, 
116,  57  L.  ed.  1410,  1416,  83  Sup. 
Ct.  Rep.  967;  Missouri,  K.  &  T.  R. 
Co.  V.  Cade  (1918)  283  U.  S.  642, 
647,  58  L.  ed.  1185, 1186,  34  Sup.  Ct. 
Rep.  678.  On  the  other  hand,  the 
Supreme  Court  of  the  United  States 

has  the  last  word 
fSte^retatioa  wheu  the  mcan- 
cLZtuVt&m.       »«  or  application 

of  a  provision  of 
the  Federal  Constitution  is  involved, 
and  the  courts  of  the  several  states 
are  bound  by  the  decisions  of  that 
court  on  such  questions.  Cook  v. 
Moffat,  5  How.  295,  807,  12  L.  ed. 
159, 165;  State  v.  Woodward  (1883) 
89  Ind.  110,  114,  46  Am.  Rep.  160; 
6  R.  C.  L.  §  82,  "Constitutional 
Law." 

In  considering  and  applying  §  21 
of  article  1,  we  must  be  controlled 
by  the  decisions  of  this  court  and  by 
such  reasons  as  may  appear  to  this 
court  to  be  sound;  but  if  we  are 
called  on  to  consider  and  apply  the 
"due  process  of  law"  provision  of 
the  Federal  Constitution,  we  are 
controlled  by  the  decisions  of  the 
Supreme  Court  of  the  United  States, 
irrespective  of  the  views  of  this 
coini;.  It  is  evident  that  the  two 
ccnstitudonal  provisions  under  con- 
sideration are  not  identical  in  their 
meaning,  scope,  and  application. 
This  appears  from  the  fact  that 
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both  of  such  provisions  are  em- 
bodied in  the  5th  Amendment  to 
the  Federal  Constitution,  limiting 
the  powers  of  the  Federal  govern- 
ment, and  from  the  further  fact 
that,  when  the  14th  Amendment 
was  adopted  as  a  limitation  on  the 
powers  of  the  states,  the  inhibi- 
tion against  depriving  a  .citizen 
of  life,  liberty,  or  property  with- 
out due  process  of  law  was  em- 
bodied therein  substantially  as 
found  in  the  5th  Amendment,  whfle 
the  other  provision  of  that  Amend- 
ment, forbidding  the  taking  of  pri- 
vate property  for  a  public  use  with- 
out just  compensation,  was  omitted 
from  the  14th  Amendment. 

From  what  has  preceded  it  will 
be  seen  that  this  court  is  of  the 
opinion  that  §  21,  art  1,  of  our  state 
Constitution,     can 
properly  be  said  to  JS^^JSSS:!*- 
apply   only  to  the  ■»«oii- 
taking    of    specific  S??^roi:"  "' 
property  under  the 
power  of  eminent  domain,  to  be 
devoted  to  a  public  or  quasi  pub- 
lic   use.      If   taken    for    the    use 
of   the    state,    the    damages    need 
not  be  assessed  and  tendered  be- 
fore the  property  is  taken,  but  if 
taken  for  any  other  use,  the  dam- 
ages  must   be   first   assessed   and 
tendered.     The  provisions  of  this 
section  seem  to  indicate  that  the 
makers  of  the  Constitution  had  in 
mind  the  taking  of  property  under 
the  power  of  eminent  domain,  and 
that  it  was  not  in- 
tended  to  apply  to  Sml^l^eBt. 
an  exercise  of  the 
police  power  of  the  state,  or  to  its 
taxing  power  in  any  of  its  forms. 
Sidener  v.  Norristown,  H.  &  St.  L, 
Tump.  Co.  (1864)  23  Ind.  623 ;  Stone 
V.  Fritts  (1907)  169  Ind.  361,  366; 
15  L.R.A.(N.S.)  1147,  82  N.  E.  792, 
14  Ann.  Cas.  295;  Hanly  v.  Sims 
(1910)  175  Ind.  345,  93  N.  E.  228, 
94  N.  E.  401. 

The  court  is  not  unmindful  of  cer- 
tain language  employed  by  this 
court  in  some  former  decisions  to 
the  effect  that  the  enforcement  of 
an  assessment  against  private  prop- 
erty in  excess  of  the  actual  benefits 
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accruing  to  it  by  reason  of  an  im- 
provement, when  imposed  under  a 
law  making  no  provision  as  to  a 
hearing  on  the  question  of  actual 
benefits,  is,  as  to  such  excess  above 
actual  benefits,  a  taking  of  private 
property  without  just  compensa- 
tion; but,  after  careful  considera- 
tion, such  expressions  are  not  re- 
garded as  deliberate  statements  of 
the  opinion  of  the  court,  made  after 
a  careful  consideration  of  the  mean- 
ing and  application  of  §  21  of  article 
1  of  our  state  Constitution,  as  com- 
pared with  that  of  the  "due  process 
of  law"  provision  of  the  Federal 
Constitution.  If  a  special  assess- 
ment, under  a  law  making  no  pro- 
vision as  to  a  hearing  on  the  ques- 
tion of  actual  benefits,  is  in  excess 
of  such  actual  benefits,  it  may  be 
invalid,  but,  if  so,  it  is  because  it 
conflicts  with  the  "due  process  of 
law"  provision  of  the  Federal  Con- 
stitution and  for  no  other  reason. 

The  Supreme  Court  of  the  United 
States  has  declined  to  attempt  a 
definition  of  what  amounts  to  due 
process  of  law,  saying:  "What  con- 
stitutes that  process  it  may  be  diffi- 
cult to  define  with  precision  so  as 
to  cover  all  cases.  It  is,  no  doubt, 
wiser,  as  stated  by  Mr.  Justice  Mil- 
ler in  Davidson  v.  New  Orleans,  to 
arrive  at  its  meaning  'by  the  grad- 
ual process  of  judicial  inclusion 
and  exclusion,  as  the  cases  pre- 
sented for  decision  shall  require, 
with  the  reasoning  on  which  such 
decisions  may  be  founded.'  96  U. 
S.  97,  104,  24  L.  ed.  616,  619.  It  is 
sufficient  to  observe  here  that  by 
'due  process'  is  meant  one  which, 
following  the  forms  of  law,  is  ap- 
propriate to  the  case,  and  just  to 
the  parties  to  be  affected.  It  must 
be  pursued  in  the  ordinary  mode 
prescribed  by  the  law;  it  must  be 
adapted  to  the  end  to  be  attained; 
and,  wherever  it  is  necessary  for  the 
protection  of  the  parties,  it  must 
give  them  an  opportunity  to  be 
heard  respecting  the  justice  of  the 
judgment  sought.  The  clause  in 
question  means,  therefore,  that 
there  can  be  no  proceeding  against 
life,  liberty,  or  property  which  may 


result  in  the  deprivation  of  either, 
without  the  observance  of  those  gen- 
eral rules  established  in  our  system 
of  jurisprudence  for  the  security  of 
private  rights."  Hagar  v.  Recla- 
mation Dist.  (1883)  111  U.  S.  701, 
707,  28  L.  ed.  569,  571,  4  Sup.  Ct. 
Rep.  663,  667. 

It  is  apparent  that  this  inhibition 
of  the  14th  Amendment  is  very 
broad  in  its  scope  and  comprehen- 
sive in  its  application.  The  deci- 
sions of  the  Supreme  Court  of  the 
United  States  seem  to  indicate  that 
the  provision  applies  to  every  exer- 
cise of  the  governmental  power  of 
a  state  whereby  a  citizen  may  be  de- 
prived of  property  in  a  manner 
which  is  not  in  accordance  with 
the  law  of  the  land  or  with  the 
due  course  of  law.  In  determin- 
ing what  amounts  to  due  process  of 
law,  the  nature  of  the  governmental 
power  called  into  exercise  should 
be  considered  as  well  as  the  result 
which  is  to  be  accomplished  by  the 
proceeding,  and  the  method  or  proc- 
ess adopted  should  be  suited  to  a 
proper  and  efficient  exercise  of  the 
governmental  power,  and  should  be 
adapted  to  attain  the  desired  result. 
It  should  be  just  to  the  parties  to  be 
affected,  and  should  provide  for  a 
notice  and  hearing  when  necessary 

to  a   just  protection    same-wl.»t 

of    private    rights.  *■  *■«  prooe»« 
Turpin    v.    Lemon,  "'  *'"* 
187  U.  S.  51,  47  L.  ed.  70,  23  Sup. 
Ct.  Rep.  20.    A  notice  and  hearing 
are  held  to  be  essential  to  proceed- 
ings  which   involve  s.„e_p,„t.e. 
the  life  or  liberty  tjon  ot  lue 
of  a  citizen.    Hagar  ""*  "**'*''• 
V.  Reclamation  Dist.  supra;  Simon 
V.  Craft  (1900)  182  U.  S.  427,  45 
L.  ed.  1165,  21  Sup.  Ct.  Rep.  836; 
Japanese  Immigrant  Case    (Yama- 
taya  v.  Fisher)  189  U.  S.  86,  100, 
47  L.  ed.  721,  23  Sup.  Ct.  Rep.  611. 
"Due  process  of  law  in  each  partic- 
ular case  means  such  an  exercise  of 
the  powers  of  government  as  the 
settled  maxims  of  law  permit  and 
sanction,  and  under  such  safeguards 
for    the    protection    of    individual 
rights  as  those  maxims  prescribe 
for  the  class  of  cases  to  which  the 
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one  in  question  belongs."    Cooley, 
Const.  Lam.  p.  441. 

A  notice  and  a  hearing  of  a  judi- 
cial nature  are  not  essential  in  all 
cases  to  due  process  of  law,  for  the 
reason  that  such  a  proceeding  is  not 
ordinarily  appropriate  to  the  exer- 
cise of  the  particular  governmental 
power  invoked,  and  is  not  well 
adapted  to  accomplish  the  result  de- 
sired. No  such  procedure  is  re- 
quired by  the  14th 
Amendment,  where 
a  state  is  engaged 
in  the  exercise  of  its  police  power. 
Bartemeyer  v.  Iowa,  18  Wall.  129, 
21L.  ed.  929.  In  the  case  of  Doe  ex 
dem.  Murray  v.  Hoboken  Land  & 
Improv.  Co.  18  How.  272,  15  L.  ed. 
372,  it  was  held  that  a  notice  and 
hearing  of  a  judicial  nature  were 
not  essential  to  due  process  of  law 
in  the  enforcement  of  a  balance  due 
from  a  collector  of  customs  by  a 
distress  warrant  issued  by  execu- 
tive authority  prescribed  by  law. 

It  is  thus  seen  that  due  process 
of  law  does  not,  in  all  cases,  require 
a  regular  proceeding  in  a  court  of 
justice  or  after  the  manner  of  such 
courts.  In  the  exercise  of  the  tax- 
ing power  for  the  purpose  of  rais- 
ing revenue  to  defray  the  expenses 
of  government,  due  process  of  law 
does  not  require 
that  the  property 
subject  to  the  tax 
or  the  amount  of  tax  to  be  raised 
should  be  determined  by  a  judicial 
inquiry.  It  is  said:  "Taxes  have 
not,  as  a  general  rule,  in  this  coun- 
try since  its  independence,  nor  in 
England  before  that  time,  been  col- 
lected by  regular  judicial  proceed- 
ings. The  necessities  of  govern- 
ment, the  nature  of  the  duty  to  be 
performed,  and  tl^e  customary  us- 
ages of  the  people,  have  established 
a  different  procedure,  which,  in  re- 
gard to  that  matter,  is  and  always 
has  been,  due  process  of  law."  Kelly 
V.  Pittsburgh,  104  U.  S.  78,  26  L. 
ed.  658. 

"The  prompt  payment  of  taxes 
is  always  important  to  the  public 
welfare.  It  may  be  vital  to  the  ex- 
istence of  a  government.    The  idea 


vower. 


v.  BOLLEY.  616 

no  X.  B.  SS.) 

that  every  taxpayer  is  entitled  to 
the  delays  of  litigation  is  unreason- 
able." Springer  v.  United  States, 
102  U.  S.  586,  26  L.  ed.  253. 

What  amounts  to  due  process  of 
law  must  depend  to  some  extent  on 
.  the  power  of  government  which  is 
being  exercised  and  the  purpose  to 
be  accomplished.  The  means  adopt- 
ed must  be  appropriate  to  the  power 
and  suitable  to  the  end  to  be  at- 
tained. In  the  exercise  of  the  pow- 
er to  levy  taxes  for  the  support  of 
government,  a  notice  and  hearing 
as  to  the  amount  of  the  tax  and  the 
manner  in  which  it  shall  be  appor- 
tioned is  not  generally  necessary  to 
due  process  of  law;  but  the  means 
which  are  suitable  and  adequate  in 
the  exercise  of  such  power,  where 
special  benefits  are  not  involved, 
would  not  necessarily  be  adapted  to 
reach  the  desired  result  where  as- 
sessments are  to  be  made  in  accord- 
ance with  special  benefits. 

There  can  be  no  doubt  that  special 
assessments,  imposed  on  property 
affected  by  a  local  improvement  of 
a  public  nature,  to  pay  the  costs 
and  expenses  of  such  improvement, 
are  regarded  as  a  species  of  taxa- 
tion; but  it  is  equally  true  that 
money  so  raised  does  not  constitute 
any  part  of  the  general  revenue  of 
the  state  or  of  any  municipaliiy 
organized  for  governmental  pur- 
poses. Such  special  assessments 
differ  from  taxes  levied  for  govern- 
ment revenue  in  several  important 
particulars.  In  the  purposes  for 
which  they  are  imposed,  in  the  prin- 
ciples upon  which  they  are  based, 
and  in  the  objects  for  which  their 
proceeds  are  expended,  such  assess- 
ments are  so  dissimilar  to  general 
taxes  as  to  clearly  differentiate  the 
one  from  the  other. 

A  distinction  should  be  drawn 
.  and  observed  between  the  power  to 
levy  and  collect  taxes  for  general 
governmental  purposes  and  the  pow- 
er to  make  such  special  assessments. 
The  power  to  tax  for  the  purpose  of 
raising  revenue  to  administer  the 
affairs  of  government  is  the  highest 
sovereign  power.  The  amount  of 
money    which   a   government   has 
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power  to  raise  by  taxes  for  such 
Taz-mrattt  pulposes  18  limited 
-aeoessities  of     only  by  the  neccssi- 

tl.e   irovermment.    y^^    ^^   ^-^^    ^^gj^_ 

ment.  The  government  extends  to 
the  citizen  the  protection  of  its 
laws,  and  he  enjoys  the  rights,  priv- 
ileges, and  immunities  of  citizen- 
ship. One  of  the  highest  duties  of 
a  citizen  is  to  contribute  to  the  pub- 
lic support  of  the  government  under 
which  he  lives.  Taxes  levied  for 
general  revenue  purposes  are  not 
based  on  the  principle  of  special  or 
peculiar  benefit  to  the  individual 
taxpayer,  but  are  levied  for  the  gen- 
eral benefit  and  welfare  of  theiia- 
tion,  state,  or  municipality.  Such 
taxes  are  not  apportioned  on  the 
theory  that  each  citizen  is  special^ 
benefited  by  the  maintenance  of  the 
government  to  the  extent  of  the 
amount  of  the  tax  imposed.  The 
benefits  accruing  to  a  taxpayer  as 
a  resuH  of  living  under  organized 
government  are  of  such  a  nature 
that  they  cannot  be  measured  in 
money,  and  any  attempt  to  adjust 
such  taxes  in  accordance  with  the 
actual  benefits  in  fact  received  by 
each  taxpayer  would  be  impractical 
if  not  absurd.  In  imposing  taxes  of 
this  character  under  the  general 
taxing  power,  there  can  be  no  doubt 
as  to  the  application  of  the  rules 
announced  in  the  cases  to  which  we 
have  referred.  The  legislature  has 
power  to  determine  the  amount  of 
money  to  be  raised  by  the  tax,  to 
decide  upon  what  persons  or  prop- 
erty it  shall  be  imposed,  and  to  fix 
a  rule  for  apportioning  or  assessing 
such  tax  against  the  persons  and 
property  subjected  to  taxation. 
These  matters  when  so  determined 
as  a  mattor  of  law  are  binding  on 
the  taxpayer  and  the  courts,  unless 
the  law  contravenes  some  constitu- 
tional provision  on  the  subject  of 
general  taxation.  A  statute  so 
framed  affords  due  process  of  law 
for  imposing  a  tax  for  revenue  pur- 
poses, but  it  does  not  follow  that 
similar  provisions  in  a  statute  pro- 
viding for  special  assessments 
would  afford  due  process  of  law  for 
fixing  such  assessments  on  the  prop- 


er^ to  be  affected.  As  distin- 
guished from  taxes  for  revenue, 
special  assessments  are  not  levied 
for  the  purpose  of  paying  the  ex- 
pense of  administering  the  govern- 
ment of  any  nation,  state,  or  munic- 
ipality, but  for  the  purpose  of  pay- 
ing tiie  cost  and  expenses  of  mak- 
ing a  local  improvement  of  a  public 
nature.  The  amount  which  can  be 
raised  by  such  assessments  for  such 
a  purpose  is  limited  by  the  actual 
benefits  which  accrue  to  the  prop- 
erty affected  thereby.  In  theory 
the  benefits  which  same-^peeui 
accrue  to  the  gen-  ■••e»««e»t- 
eral  public  are  paid  ■""•"  * 
by  uie  municipality  in  which  the 
improvement  is  located,  out  of  its 
general  revenue  raised  by  taxation, 
while  the  property  which  is  aff  eated 
and  benefited  by  the  improvement 
in  a  manner  not  common  to  the  pub- 
lic is  assessed  with  the  special  and 
peculiar  benefits  which  actually  ac- 
crue to  it  as  a  result  of  the  improve- 
ment. The  amount  so  assessed  is 
not  regarded  as  a  burden  imposed 
for  the  support  of  government;  but 
the  theory  on  which  such  assess- 
ments are  sustained  is  that  the 
property  on  which  they  are  imposed 
is  increased  in  value  or  otherwise 
peculiarly  benefited  to  an  amount 
equal  to  the  assessment.  It  is  evi- 
dent, therefore,  that  the  power  to 
impose  special  assessments  should 
be  limited  to  the  amount  of  actual 
benefits  accruing  to  the  property 
affect«l  by  the  improvement.  The 
amount  of  actual  benefit  which  will 
accrue  to  any  particular  piece  of 
property  by  reason  of  an  improve- 
ment is  a  fact  which  must  be  deter- 
mined from  the  circumstances  of 
each  particular  case.  There  may  be 
room  for  controversy  as  to  the 
amount  of  such  actual  benefits,  and 
the  amount  in  each  particular  case 
is  susceptible  of  proof  and  judicial 
determination. 

In  considering  the  due  process  of 
law  provision  of  the  14th  Amend- 
ment in  connection  with  statutes, 
providing  for  imposing  special  as- 
sessments as  a  test  of  the  validity 
of  such  statutes,  the  courts,  includ- 
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ing  the  Supreme  Court  of  the  Unit- 
ed States,  have  generally  applied 
the  same  tests  that  are  resorted  to 
in  determining  the  validity  of  stat- 
utes on  the  subject  of  general  taxa- 
tion. In  the  case  of  French  v.  Bar- 
ber Asphalt  Paving  Co.  181  U.  S. 
825,  45  L.  ed.  879,  21  Sup.  a. 
Bep.  625,  it  was  decided  that  spe- 
cial assessments  to  pay  the  cost 
of  a  local  improvement  are  a  spe- 
cies of  taxation,  and  that  the 
rule  is  that  no  judicial  hearing 
as  to  the  amount  of  such  assess- 
ments, or  as  to  the  property 
against  which  they  shall  be  as- 
sessed, is  essential  to  constitute  due 
IMrocess  of  law.  The  decision  In  that 
case  attempts  to  distinguish  the 
case  of  Norwood  v.  Baker,  172  U.  S. 
269,  43  L.  ed.  443,  19  Sup.  Ct.  Rep. 
187,  wherein  it  was  announced  that 
the  principle  underlying  special  as- 
sessments to  meet  the  cost  of  pub- 
lic improvements  is  that  the  prop- 
erty upon  which  they  are  imposed 
is  peculiarly  benefited,  and  that, 
therefore,  the  owners  do  not  in  fact 
pay  anjrthing  in  excess  of  what  they 
receive  by  reason  of  such  improve- 
ments. The  court  said:  "In  our 
judgment,  the  exaction  from  the 
owner  of  private  property  of  the 
cost  of  a  public  improvement  in  sub- 
stantial excess  of  the  special  bene- 
fits accruing  to  him  is,  to  the  extent 
of  such  excess,  a  taking,  under  the 
guise  of  taxation,  of  private  prop- 
erty for  public  use  without  compen- 
sation." 

The  rule  announced  in  the  case  of 
Norwood  V.  Baker,  supra,  seemed  to 
be  a  departure  from  the  rule  an- 
nounced in  the  earlier  cases  decided 
on  the  subject  by  the  Supreme 
Court  of  the  United  States,  but  the 
rule  in  that  case  has  not  been  con- 
sistently followed.  Most  of  the  lat- 
er cases  on  the  subject  follow  the 
rule  announced  in  Spencer  v.  Mer- 
chant (1887)  125  U.  S.  345,  31  L. 
ed.  763,  8  Sup.  Ct.  Rep.  921,  and 
other  earlier  decisions  by  that  court. 
By  that  rule  the  legislature  has  the 
power  to  determine  the  amount  of 
the  tax  to  be  raised,  the  property 
to  be  benefited  by  local  improve- 
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ment,  and  to  fix  a  rule  by  which  the 
apportionment  shall  be  made  to  the 
several  pieces  of  property  affected, 
as  by  the  front  foot,  according  to 
area  or  according  to  value.  These 
decisions  proceed  upon  the  assump- 
tion that  all  such  assessments  must 
be  based  on  actual  benefits  accruing 
to  the  property  affected,  but  they 
hold  that  the  legislature  has  power 
to  determine  as  a  fact  that  certain 
property  will  be  benefited  by  an  im- 
provement, and  that  each  parcel  of 
the  property  affected  will  be  actual- 
ly benefited  to  an  amount  to  be  as- 
certained by  the  application  of  the 
rule  fixed,  whether  that  be  in  pro- 
portion to  frontage,  area,  or  v^ue. 
These  facts  being  the  subject  of 
legislative  determination,  it  is  neld 
tluit  such  a  determination  is  bind- 
ing on  the  property  owner  and  the 
courts.  In  the  case  last  cited  the 
court  said:  "The  question  of  spe- 
cial benefit  and  the  property  to 
which  it  extends  is  of  necessity  a 
question  of  fact,  and  when  the  legis- 
lature determines  it  in  a  case  with- 
in its  general  power  its  decision 
must,  of  course,  be  final.  We  can 
see  in  the  determination  reached 
possible  sources  of  error  and  per- 
haps even  of  injustice,  but  we  are 
not  at  liberty  to  say  that  the  tax 
on  the  property  covered  by  the  law 
of  1881  was  imposed  without  refer- 
ence to  special  benefits.  The  legis- 
lature practically  determined  that 
the  lands  described  in  that  act  were 
peculiarly  benefited  by  the  improve- 
ment to  a  certain  specified  amount 
which  constituted  a  just  proportion 
of  the  whole  cost  and  expense;  and 
while  it  may  be  that  the  process  by 
which  the  result  was  reached  was 
not  the  best  attainable,  and  some 
other  might  have  been  more  accu- 
rate and  just,  we  cannot  for  that 
reason  question  an  enactment  with- 
in the  general  legislative  power. 
.  .  .  The  precise  wrong  of  which 
complaint  is  made  appears  to  be 
that  the  landowners  now  assessed 
never  had  opportunity  to  be  heard 
as  to  the  original  apportionment, 
and  find  themselves  now  practically 
bound  by  it  as  between  their  lots 
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and  those  of  the  owners  who  paid. 
But  that  objection  becomes  a  criti- 
cism upon  the  action  of  the  legisla- 
ture and  the  process  by  which  it 
determined  the  amount  to  be  raised 
and  the  property  to  be  assessed. 
Unless  by  special  permission,  that 
is  a  hearing  never  granted  in  the 
process  of  taxation.  The  legisla- 
ture determines  expenditures  and 
amounts  to  be  raised  for  their  pay- 
ment, the  whole  discussion  and  all 
questions  of  prudence  and  propriety 
and  justice  being  confided  to  its  ju- 
risdiction. It  may  err,  but  the 
courts  cannot  review  its  discre- 
tion." 

It  is  thus  seen  that  no  distinction 
is  observed  between  taxes  levied 
and  collected  for  general  revenue 
and  special  assessments  made  for 
local  improvements,  it  being  held 
that  the  legislature  has  the  same 
power  and  may  pursue  the  same 
methods  in  imposing  such  special 
assessments  as  in  imposing  taxes 
for  general  revenue  purposes,  and 
that  by  so  doing  it  does  not  violate 
the  "due  process  of  law"  provision 
of  the  14th  Amendment. 

While  this  court  recognizes  the 
obligation  resting  on  it  to  follow 
the  decisions  of  the  Supreme  Court 
of  the  United  States  in  the  construc- 
tion and  application  of  the  14th 
Amendment  to  the  Federal  Consti- 
tution, it  finds  difficulty  in  reconcil- 
ing the  decisions  since  the  case  of 
Norwood  v.  Baker,  supra.  Prior  to 
that  time  the  decisions  of  the  Unit- 
ed States  Supreme  Court  were  con- 
sistent in  holding  that  the  legisla- 
tive branch  of  government  had 
power,  in  its  discretion,  to  declare 
as  a  matter  of  law  that  certain 
property  described  either  as  abut- 
ting property  or  as  located  within 
an  assessment  district  would  be 
specially  benefited  by  a  local  im- 
provement to  the  extent  of  the  en- 
tire cost  of  such  improvement,  and 
that  each  parcel  of  land  affected 
would  be  specially  benefited  to  an 
amount  to  be  determined  by  the  ap- 
plication of  a  standard  or  rule  of 
apportionment  which  the  legisla- 
ture   had    power    to    fix.      Mobile 


County  V.  Kimball,  102  U.  S.  691,. 
703,  26  L.  ed,  238,  241;  Spencer  v. 
Merchant  (1887)  125  U.  S.  845,  81 
L.  ed.  763,  8  Sup.  Ct.  Rep.  921. 

In  applying  such  laws  and  in 
making  assessments  under  them  in 
accordance  with  the  standard  rule 
of  apportionment  fixed,  the  real 
benefit  resulting  to  separate  tracts, 
as  a  matter  of  fact,  was  not  consid" 
ered.  The  legislature  was  regarded 
as  having  power  to  determine  the 
amount  of  special  benefits  and  to 
apportion  them  to  the  several  tracta 
of  land  affected  as  a  matter  of  law; 
and  such  law,  whether  just  or  un- 
just in  its  application,  was  regard- 
ed as  binding  on  property  ownera 
and  on  the  courts.  It  was  uniform- 
ly held  that  such  statutes  afforded 
due  process  of  law  to  the  property 
owner  for  ascertaining  and  fixing 
the  special  assessments  against  his 
property  and  that  they  were  not  vi- 
olative of  the  14th  Amendment  in 
that  regard.  Mobile  County  v. 
Kimball,  and  Spencer. v.  Merchant, 
supra;  Parsons  v.  District  of  Co- 
lumbia (1897)  170  U.  S.  45,  42  L. 
ed.  943,  18  Sup.  Ct.  Rep.  521 ;  Mat- 
tingly  V.  District  of  (Columbia,  97 
U.  S.  687,  24  L.  ed.  1098. 

The  trend  of  judicial  opinion  in 
this  state  prior  to  the  decision  in 
the  Norwood  Case,  supra,  was  in  ac- 
cord with  the  rule  adopted  and 
announced  in  those  decisions.  Sny- 
der V.  Rockport  (1855)  6  Ind.  237; 
Goodrich  v.  Winchester  &  D.  Tump. 
Co.  (1866)  26  Ind.  119;  Ray  v.  Jef- 
fersonville  (1883)  90  Ind.  567; 
Ross  V.  Stackhouse  (1887)  114  Ind. 
200, 16  N.  E.  501 ;  Garvin  v.  Dauss- 
man  (1887)  114  Ind.  429,  5  Am.  St. 
Rep.  637,  16  N.  E.  826;  Barber 
Asphalt  Paving  Co.  v.  Edgerton 
(1890)  125  Ind.  455,  25  N.  E.  436; 
Terre  Haute  v.  Mack  (1894)  139 
Ind.  99,  38  N.  E.  468. 

In  the  Norwood  Case  the  Su- 
preme Court  of  the  United  States 
held  that  assessments  made  against 
property  to  pay  for  local  improve- 
ments of  a  public  nature  must  be 
based  on  the  actual  benefits  which, 
as  a  matter  of  fact,  accrue  to  such 
property  as  a  result  of  such  im- 
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provement,  and  that  any  assess- 
ment made  in  excess  of  benefits 
which  in  fact  accrue  to  such  prop- 
erly is,  as  to  such  excess,  void. 
After  the  decision  in  that  case,  this 
court  adopted  the  rule  there  an- 
nonnced,  and  has  adhered  to  it  to 
the  present  time.  Adams  v.  Shel- 
byville  (1899)  154  Ind.  467,  49  L.R. 
A.  797,  77  Am.  St.  Rep.  484,  57  N. 
E.  114;  Park  County  Coal  Co.  v. 
CampbeU  (1894)  140  Ind.  28,  39  N. 
E.  149,  558;  Watson  v.  Armstrong 
(1918)  180  Ind.  49,  102  N.  E.  273; 
Wimams  v.  Osborne  (1913)  181 
Ind.  670,  104  N.  E.  27. 

The  rule  announced  by  the  court 
in  the  Norwood  Case,  supra,  seems 
to  be  so  directly  at  variance  with 
the  rule  formerly  followed  by  that 
court  as  to  amount  to  an  entirely 
new  and  different  construction  and 
application  of  the  "due  process  of 
law"  provision  of  the  14th  Amend- 
ment in  relation  to  special  assess- 
ments. The  difference  between  the 
two  rules  was  recoirnized  in  the 
opinion  of  this  couct  in  the  case  of 
Adams  v.  ShelbyviUe  (1899)  154 
Ind.  467,  49  L.R.A.  797,  77  Am.  St. 
Rep.  484,  57  N.  E.  114,  and  the  dis- 
tinction was  clearly  pointed  out  by 
Justice  Baker  in  the  dissenting 
opinion,  wherein  it  is  said:  "The 
Federal  Constitution  is  not  what 
the  citizen  may  read  it  to  be,  but  is 
what  the  Supreme  Court  of  the 
United  States  declares  it  to  be.  I 
concur  in  the  statement  that,  prior 
to  the  Norwood  v.  Baker  decision, 
172  U.  S.  269,  42  L.  ed.  443, 19  Sup. 
Ct.  R^.  187,  the  method  stated  in 
§  752  of  Dillon  on  Municipal  Cor- 
porations was  constitutional;  that 
is,  that  the  legislature  in  its  discre- 
tion might  declare  as  a  matter  of 
law  that  the  whole  cost  of  a  street 
improvement  and  the  special  ben- 
eAta  to  abutting  property  equaled 
each  other,  and  that  the  cost  should 
be  apportioned  according  to  front- 
age, and  that  the  property  owners 
were  entitled  to  a  hearing  before  a 
tribunal  authorized  to  review  the 
assessment  and  see  that  it  justly 
conformed  to  the  frontage  basis. 
For  brevity,  I  shall  call  this  the  'old* 
Constitution.    I  concur  in  the  state- 


V.  BOLLEY.  619 

no  X.  B.  SS.)    , 

ment  that,  since  the  Norwood-Bak- 
er decision,  the  method  stated  in  § 
752  of  Dillon  is  unconstitutional, 
and  that  nothing  short  of  the  meth- 
od stated  in  §  761  of  Dillon  is 
constitutional;  that  is,  that  the  leg- 
islature must  provide  a  method  by 
which  the  special  benefits  to  contrib- 
uting property  shall  be  determined 
as  a  question  of  fact,  and  that  the 
excess  of  cost  above  the  sum  of  spe- 
cial benefits  is  a  general  benefit,  to 
be  paid  for  from  the  general  treas- 
ury, and  that  property  owners  are 
entitled  to  a  hearing  before  a  tri- 
bunal authorized  to  review  the  as- 
sessment and  see  that  it  justly  con- 
forms to  the  basis  of  benefits  in  fact 
received.  For  brevity,  I  shall  call 
this  the  'new*  Constitution.  The 
textbooks  and  reports  are  full  of  the 
general  statement  that  the  only  ba- 
sis for  special  assessments  is  special 
benefits."  Concerning  this  proposi- 
tion there  has  never  been  any  dis- 
agreement, so  far  as  I  have  been 

,  able  to  learn.  But  from  this  com- 
mon starting  point  two  very  dissim- 
ilar lines  of  thought  have  been  fol- 
lowed. In  one  it  was  said:  'Spe- 
cial benefits  are  the  only  legitimate 
basis  for  special  assessments,  but 
the  legislature  may  declare  as  a 
matter  of  law  that  the  property 
owner's  special  benefits  are  exactly 
equal  to  his  special  assessment  by 
frontage.'  In  the  other  it  was  said : 
'Special  benefits  are  the  only  legit- 
imate basis  for  special  assessments^ 
but  the  property  owner  may  not  be 
specially  assessed  beyond  his  spe- 
cial benefits  found  as  a  matter  of 
fact.'  So,  finding  in  reported  cases 
the  expression  that  special  benefits 

•are  the  only  legitimate  basis  for  spe- 
cial assessments  does  not  of  itself 
show  which  theory  a  court  has 
adopted.  It  is  hardly  conceivable 
that  a  court  would  be  following  out 
the  two  theories  at  the  same  time. 
They  seem  as  far  apart  as  the  poles, 
— as  essentially  different  as  a  ques- 
tion of  law  is  from  a  question  of 
fact." 

While  the  foregoing  quotation  is 
couched  in  very  strong  language,  it 
is  clear  that  the  point  is  well  made. 
If  the  thing  to  be  determined  is  the 
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amount  to  be  contributed  by  each 
tract  of  land  benefited,  to  be  ascer- 
tained by  an  apportionment  accord- 
ing to  some  fixed  standard  or  rule, 
this  can  be  done  by  a  legislative  dec- 
laration of  law  on  the  subject;  but, 
if  the  result  to  be  reached  is  the  as- 
certainment of  the  special  benefit 
which  will  in  fact  accrue  to  each 
particular  tract,  this  can  be  deter- 
mined only  from  a  consideration  of 
evidence  showing  the  location,  the 
extent,  the  value,  and  other  charac- 
teristics of  the  tracts  to  be  assessed 
as  well  as  the  nature  of  the  im- 
provement and  its  effect  on  the 
value  and  usefulness  of  the  proper- 
ty. The  peculiar  benefits  which 
will,  in  fact,  accrue  to  any  particu- 
lar tract  of  land  as  a  result  of  an 
improvement,  can  be  determined 
only  by  a  judicial  inquiry  involving 
a  notice,  a  hearing,  the  consider- 
ation of  evidence,  and  the  decision 
of.  a  question  of  fact.  Such  a  pro- 
ceeding is  judicial  in  its  nature. 
Hagar  v.  Reclamation  Dist.  Ill  U. 
S.  701,  28  L.  ed.  569, 4  Sup.  Ct.  Rep. 
663.  It  must  therefore  follow  that, 
if  the  end  to  be  attained  in  making 
special  assessments  is  to  apportion 
and  fix  them  on  the  several  tracts  of 
land  affected  in  accordance  with  the 
peculiar  benefits  which  each  in  fact 
receives,  this  result  can  be  reached 
only  by  a  judicial  investigation,  and 
that  due  process  of  law  cannot  be 
afforded  by  a  statute  making  no 
provision  for  a  judicial  hearing  as 
to  the  benefits  in  fact  received  by 
the  property  affected,  but  providing 
for  the  apportionment  of  the  entire 
cost  in  accordance  to  a  fixed  rule  or 
standard  established  by  the  legisla- 
ture. In  the  case  last  cited  the 
court,  speaking  on  this  subject 
through  Justice  Field,  said:  "The 
appellant  contends  that  this  funda- 
mental principle  was  violated  in  the 
assessment  of  his  property,  inas- 
much as  it  was  made  without  notice 
to  him,  or  without  his  being  afford- 
ed any  opportunity  to  be  heard  re- 
specting it,  the  law  authorizing  it 
containing  no  provision  for  such  no- 
tice or  hearing.  His  contention  is 
that  notice  and  opportunity  to  be 
heard  are  essential  to  render  any 


proceeding  due  process  of  law 
which  may  lead  to  the  deprivation 
of  life,  liberty,  or  property.  Un- 
doubtedly where  life  and  liberty  are 
involved,  due  process  requires  that 
there  be  a  regular  course  of  judicial 
proceedings,  which  imply  that  the 
party  to  be  affected  shall  have  no- 
tice and  an  opportunity  to  be  heard ; 
so,  also,  where  title  or  possession  of 
property  is  involved.  But  where  the 
taking  of  property  is  in  the  enforce- 
ment of  a  tax,  the  proceeding  is  nec- 
essarily lesd  formal,  and  whether 
notice  to  him  is  at  all  necessary  may 
depend  upon  the  character  of  the 
tax,  and  the  manner  in  which  its 
amount  is  determinable.  ...  Of 
the  different  kinds  of  taxes  which 
the  state  may  impose,  there  is  a  vast 
number  which,  from  their  nature, 
no  notice  can  be  given  to  the  taxpay- 
.er,  nor  would  notice  be  of  any  pos- 
sible advantage  to  him,  such  as  poll 
taxes,  license  taxes  (not  dependent 
upon  the  extent  of  his  business), 
and,  generally,  specific  taxes  on 
things  or  persons  or  occupations. 
In  such  cases  the  legislature,  in 
authorizing  the  tax,  fixes  its 
amount,  and  that  is  the  end  of  the 
matter.  If  the  tax  be  not  paid,  the 
properly  of  the  delinquent  may  be 
sold,  and  he  be  thus  deprived  of  his 
property.  Yet  there  can  be  no  ques- 
tion that  the  proceeding  is  due  proc- 
ess of  law,  as  there  is  no  inquiry 
into  the  weight  of  evidence,  or  qther 
element  of  a  judicial  nature,  and 
nothing  could  be  changed  by  .hear- 
ing the  taxpayer.  No  right  of  his  is 
therefore  invaded." 

The  converse  of  the  propositions 
stated  in  the  extract  just  quoted 
from  the  opinion  may  be  stated 
thus:  If  the  result  to  be  attained 
involves  the  determination  of  facts 
from  a  consideration  of  evidence, 
and  if  the  result  could  be  changed 
by  a  hearing  in  case  provision  were 
made  for  notice  and  an  opportunity 
to  be  heard,  the  substantiiJ  rights 
of  the  party  affected  would  be  in- 
volved by  a  failure  of  the  statute  to 
provide  for  such  hearing.  The  only 
inference  which  could  follow  is  that 
a  statute  making  no  provision  for  a 
hearing  as  to  such  traversable  facts 
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-would  fail  to  afford  due  process  of 
law.  It  is  clear  that  the  converse  of 
the  proposition  would  apply  to  a 
statute  authorizing  special  assess- 
ments based  on  the  benefits  whidi 
are  in  fact  received  by  property 
benefited  by  a  local  improvement. 
The  rule  recognizing  the  right  of 
the  legislative  branch  of  govern- 
ment to  fix  a  standard  by  which 
special  benefits  shall  be  appor- 
tioned to  property  affected  by  a 
local  improvement  does  not  respect 
any  right  of  a  property  owner  to  be 
heard  as  to  benefits  which  will  in 
fact  accrue  to  his  property.  In  fix- 
ing the  rule  by  which  such  appor- 
tionment 'shall  be  made,  the  legisla- 
ture, without  doubt,  would  attempt 
to  adopt  a  method  which,  as  a  gen- 
eral rule,  would  result  in  an  appor- 
tionment of  the  cost  of  the  improve- 
ment approximately  in  accordance 
with  the  actual  special  benefits  to  be 
received  by  each  parcel  of  land  af- 
fected. The  application  of  such  a 
rule  results  in  IJie  fixing  of  assess- 
ments which  may,  in  the  cases  to 
which  it  ordinarily  applies,  approx- 
imate the  benefits  to  be  received  by 
the  property,  but  that  is  the  most 
that  could  be  accomplished  by  such 
a  rule.  There  is  no  means  by  which 
such  assessment  can  be  made  to  cor- 
respond with  actual  benefits.  Even 
in  such  cases,  the  resulting  assess- 
ments would  vary  from  the  actual 
bsnefits  reveived  to  a  greater  or  less 
degree,  and  some  cases  may  arise  in 
which  the  assessment  resulting  will 
be  grossly' in  excess  of  actual  bene- 
fits. 

If  this  method  of  fixing  assess- 
ments affords  due  process  of  law, 
the  assessments  made  in  accordance 
therewith  must  be  valid  and  en- 
forceable, even  tiiough  they  exceed 
the  benefits  in  fact  accruing  to  the 
property  assessed,  and  this  must  be 
true  whether  such  excess  be  great 
or  small.  On  the  other  hand,  if  such 
method  of  apportioning  assessments 
to  property  affected  does  not  afford 
due  process  of  law,  the  resulting 
deprivation  of  property,  however 
small,  would  be  in  violation  of  the 
14th  Amendment,  for  a  state  has  no 
more  power  under  that  Amendment 
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to  deprive  a  citizen  of  property 
without  due  process  of  law  where 
the  amount  is  small  than  it  has  to 
do  so  where  the  amount  is  great. 

If  followed  to  its  legitimate  re- 
sults, the  rule  established  in  the 
Norwood  case,  supra,  is  inconsist- 
ent with  the  rule  previously  fol- 
lowed by  the  Supreme  Court  of  the 
United  States  in  similar  cases,  as 
was  pointed  out  in  a  dissenting  opin- 
ion filed  in  the  case  of  French  v. 
Barber  Asphalt  Paving  Co.  181  U. 
S.  325,  45  L.  ed.  879,  21  Sup.  a. 
Bep.  626,  by  Justice  Harlan,  with 
whom  concurred  Justice  White  and 
Justice  McKenna.  The  two  rules 
are  incompatible;  the  courts  cannot 
consistently  follow  both ;  one  or  the 
other  must  prevail.  If  the  legisla- 
tive branch  of  government  has  pow- 
er to  establish  an  arbitrary  rule  for 
apportioning  the  cost  of  a  local  im- 
provement to  the  several  tracts  of 
land,  and  if  such  legislative  act  is 
held  to  afford  due  process  of  law, 
then  all  assessments  made  in  ac- 
cordance with  the  standard  so  es- 
tablished are  valid,  even  though 
grossly  in  excess  of  actual  benefits ; 
but,  if  such  a  method  of  fixing  as- 
sessments for  special  benefits  does 
not  afford  due  process  of  law,  then 
all  assessments  so  fixed  are  void. 

As  before  stated,  the  Supreme 
Court  of  the  United  States  has  in 
most  cases  followed  the  old  rule  as 
anounced  in  Spehcer  v.  Merchant, 
125  U.  S.  845,  31  L.  ed.  768,  8  Sup. 
Ct.  Rep.  921 ;  French  v.  Barber  As- 
phalt Paving  Co.  (1900)  181  U.  S. 
324,  46  L.  ed.  879,  21  Sup.  Ct.  Rep. 
625;  Tonawanda  v.  Lyon  (1900) 
181  U.  S.  389,  45  L.  ed.  908,  21  Sup. . 
Ct.  Rep.  609;  Philip  Wagner  v. 
Leser  (1916)  289  U.  S.  207,  60  L. 
ed.  280,  86  Sup.  Ct.  Reij.  66;  Houdc 
V.  Little  River  Drainage  Dist. 
(1915)  239  U.  S.  254,  60  L.  ed.  266^ 
86  Sup.  Ct.  Rep.  58;  Embree  v.  Kan- 
sas City  &  L.  B.  Road  Dist.  (1915) 
240  U.  S.  245,  60  L.  ed.  624,  36  Sup. 
C:t.  Rep.  817.  That  rule  is  not  fol- 
lowed, however,  where  it  appears 
that  the  application  of  the  fixed 
standard  of  apportionment  under 
the  facts  of  the  particular  case  will 
result  in  assessments  which  would 
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be  substantially  in  excess  of  actual 
benefits,  or  which  would  be  mani- 
festly unequal  or  unjust.  Cast 
Realty  &  Invest.  Co.  v.  Schneider 
Granite  Co.  (1915)  240  U.  S.  55,  60 
L.  ed.  523,  36  Sup.  Ct.  Rep.  254; 
Martin  v.  District  of  Columbia,  206 
U.  S.  135,  51  L.  ed.  743,  27  Sup.  Ct. 
Rep.  440.  Speaking  on  that  subject 
in  Philip  Wagner  v.  Leser  (1915) 
239  U.  S.  207,  60  L.  ed.  230,  36  Sup. 
Ct.  Rep.  66,  the  court  said :  "We  do 
not  understand  this  to  mean  that 
there  may  not  be  .  .  .  such  fla- 
grant abuse  of  legislative  power  as 
would  warrant  the  intervention  of 
a  court  of  equity  to  protect  the  con- 
stitutional rights  of  landowners,  be- 
cause of  arbitrary  and  wholly  un- 
warranted legislative  action." 

In  the  c&se  of  Houck  v.  Little 
River  Drainage  Dist.  (1915)  239  U. 
S.  254,  60  L.  ed.  266,  36  Sup. 
Ct.  Rep.  58,  it  is  said:  "The 
state  in  its  discretion  may  lay 
such  assessments  in  proi>ortion  to 
position,  frontage,  area,  market 
value,  or  to  benefits  estimated  by 
commissioners.  .  .  .  And,  as  we 
have  said,  unless  the  exaction  is  a 
flagrant  abuse,  and  by  reason  of  its 
arbitrary  character  is  mere  confis- 
cation of  particular  property,  it  can- 
not be  maintained  that  the  state  has 
exceeded  its  taxing  power." 

Such  expressions  seem  to  indicate 
that  the  validity  of  such  laws  is  to 
be  tested  by  the  court's  judgment, 
as  to  their  reasonableness  and  just- 
ness, and  that  the  court  should  de- 
clare such  a  statute  void  if,  in  its 
opinion,  the  legislature  has  abused 
its  power  by  adopting  a  standard  of 
apportionment  which  in  its  appli- 
cation proves  to  be  unreasonable  or 
unjust. 

Such  standards  are  always  abso- 
lute and  imchanging,  and  are  not 
adaptable  to  varying  conditions. 
Under  some  conditions  arising  the 
application  of  such  a  rule  may  re- 
sult in  assessments  which  are  ap- 
proximately in  accordance  with  ac- 
tual benefits,  but  the  standard  ap- 
plied under  other  conditions  may 
result  in  assessments  which  are  so 
unjust  and  inequitable  as  to  amount 
to  a  practical  confiscation  of  prop- 


erty. If  assessments  result  which 
are  imjust,  or  which  are  substan- 
tially in  excess  of  actual  benefits,  it 
is  because  of  a  defect  in  the  law  un- 
der which  they  are  apportioned  in 
making  no  provision  (for  a  hearing 
in  which  they  may  be  adjusted  to 
conform  to  actual  benefits.  .  If  such 
a  defect  renders  the  law  void,  it  is 
not  so  because  the  law  is  unjust  or 
unreasonable,  or  because  it  is  the 
result  of  an  abuse  of  legislative 
power,  but  it  is  void  because  it  vio- 
lates the  "due  process  of  law"  pro- 
vision of  the  Federal  Constitution. 

Is  it  conceivable  that  a  statute  or 
ordinance  providing  a  given  stand- 
ard of  apportionment  could  be  held 
to  be  constitutional  as  applied  to  one 
state  of  facts  and  unconstitutional 
as  applied  to  a  different  state  of 
facts?  If  the  legislature  has  power 
to  fix  an  unvarying  rule  of  apjwr- 
tionment,  such  power  involves  the 
right  to  determine  what  rule  will  re- 
sult in  assessments  most  nearly  in 
accordance  with  actual  benefits  in 
the  generality  of  cases  to  which  it 
applies.  In  such  case  the  justness 
and  reasonableness  of  the  rule 
would  be  the  subject  of  legislative 
declaration  and  its  decision  would 
be  binding.  The  court  would  have 
no  power  to  overthrow  the  statute 
because  the  standard  of  apportion- 
ment was  unjust,  unreasonable,  or 
arbitrary,  because  that  would  be  to 
substitute  the  judgment  of  the  court 
as  to  such  questions  for  that  of  the 
legislature.  The  law  was  stated  in 
Spencer  v.  Merchant,  supra,  where 
it  is  said  (125  U.  S.  353,  31  L.  ed. 
766, 8  Sup.  Ct.  Rep.  925) :  "The  leg- 
islature practically  determined  that 
the  lands  described  in  that  act  were 
peculiarly  benefited  by  the  improve- 
ment to  a  certain  specified  amount 
which  constituted  a  just  proportion 
of  the  whole  cost  and  expense ;  and 
while  it  may  be  that  the  process  by 
which  the  result  was  reached  was 
not  the  best  attainable,  and  some 
other  might  have  been  more'  ac- 
curate and  just,  we  cannot  for  that 
reason  question  an  enactment  with- 
in the  general  legislative  power." 

If  the  rule  thus  stated  is  the  true 
rule,  it  should  be  consistently  fol- 
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lowed.  Such  a  course  would  require 
the  courts  to  uphold  all  rules  of  ap- 
portionment adopted  by  a  legisla- 
ture, for,  by  adopting  such  rule, 
that  body  determines  that  it  is  rea- 
sonable, and  that  its  application 
will  result  in  assessments  reason- 
ably approximating  actual  benefits 
in  the  general  run  of  cases  to  which 
it  will  apply.  Under  such  a  rule  the 
courts  could  not  set  aside  any  rule 
of  apportionment  established  by  the 
legislative  branch  of  government  on 
the  ground  that  such  rule  was  arbi- 
trary and  unjust.  To  decide  that  a 
rule  is  arbitrary  is  to  hold  that  it  is 
not  based  on  reason,  whereas,  under 
the  rule  stated,  the  reasonableness 
and  adaptability  of  the  rule  would 
be  set  at  rest  by  legislative  deter- 
mination, tf  such  rule  is  adhered 
to,  a  statute  fixing  an  absolute  rule 
for  apportioning  assessments  could 
not  be  overthrown  by  the  courts  be- 
cause it  is  not  well  adapted  to  ac- 
complish the  results  intended  when 
applied  in  a  particular  case.  If  it 
affords  due  process  of  law,  it  is  not 
violative  of  that  provision  of  the 
Federal  Constitution  even  though 
the  court  may  believe  that  the  rule 
of  apportionment  fixed  is  unreason- 
able, and  that,  as  applied  to  facts 
and  conditions  shown  in  the  case  be- 
fore the  court,  it  operates  so  as  to 
produce  a  gross  injustice. 

Such  rules  of  apportionment  are 
always  fixed  according  to  some  ra- 
tio, and,  where  no  provision  is  made 
for  a  judicial  inquiry  as  to  actual 
benefits,  they  are  invariable  and  un- 
changeable. If  the  result  to  be 
reached  is  the  fixing  of  assessments 
in  accordance  with  actual  benefits, 
and  if  such  rules  are  well  adapted  to 
reach  that  end,  they  afford  due 
process  of  law  and  should  be  univer- 
sally upheld.  On  the  other  hand,  if 
such  rules  are  not  well  adapted  to 
reach  that  end ;  if  their  application, 
at  best,  results  in  assessments 
which  are  to  some  degree  dispropor- 
tioned  to  actual  benefits,  and  some- 
times work  a  gross  injustice;  if  a 
judidal  determination,  after  notice 
and  the  hearing  of  evidence,  is  more 
likely  to  result  in  fixing  assessments 
in  accordance  with  actual  benefits; 


if  that  course  is  better  adapted  to 
protect  the  rights  of  the  citizen  and 
is  more  suitable  to  the  administra- 
tion of  justice  according  to  the 
forms  of  law  usually  recognized  and 
adopted  in  the  settlement  of  such 
questions, — ^then  due  process  of  law 
requires  that  a  judicial  determina- 
tion after  notice  and  hearing 
should  be  provided  for.  Hagar  v. 
Reclamation  Dist.  Ill  U.  S.  701,  28 
L.  ed.  569,  4  Sup.  Ct.  Rep.  663; 
Davidson  v.  New  Orleans,  96  U.  S. 
97,  24  L.  ed.  616. 

This  court  is  of  the  opinion  that 
a  judicial  inquiry  is  a  means  well 
suited  and  adapted  to  fixing  assess- 
ments in  accordance  with  actual 
benefits,  and  that  no  fixed  and  in- 
variable standard  of  apportion- 
ment is  or  can  be  well  adapted  to 
that  end,  and  that  all  such  stand- 
ards, which  make  no  provision  for 
the  adjustment  of  such  assess- 
ments by  judicial  investigation, 
should  be  condemned  as  unconsti- 
tutional for  the  reason  that  they  do 
not  provide  for  due  .       ^ 

•^  »  1    T_    ■•me— *■• 

process  of  law.      In    procefi*-arM- 

view    of    the    ap-  ^"^  """" 

parently  conflicting  pnbitc 
rule  announced  by  »-»«•'•»•»♦• 
the  Supreme  Court  of  the  United 
States,  we  feel  free  to  follow  the 
ruling  in  the  case  of  Norwood  v. 
Baker,  172  U.  S.  269,  43  L,  ed.  448, 
19  Sup.  Ct.  Rep.  187.  If  the  rea- 
sons which  have  led  to  this  conclu- 
sion are  fallacious,  the  error  to 
which  they  have  led  may  be  cor- 
rected by  the  Supreme  Court  of  the 
United  States  on  appeal. 

The  law  under  consideration  pro- 
vides that  the  entire  costs  of  the  re- 
pairs of  ditches  to  which  it  applies 
shall  be  imposed  on  the  lands  as- 
sessed for  its  construction.  Under 
this  rule  lands  which  were  not  as- 
sessed for  the  original  construction 
of  the  ditch,  but  which  find  outlet 
through  it  by  means  of  connect- 
ing drains  subsequently  construct- 
ed, could  not  be  assessed  to  pay  any 
part  of  the  cost  of  repair,  although 
they  might  be  largely  benefited 
thereby.  It  appears  from  the  ob- 
jections filed  that  a  large  part  of  the 
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fill  which  makes  the  repairs  neces- 
sary is  located  on  certain  lands 
through  which  the  ditch  runs,  and 
that  such  fill  was  caused  by  the 
stock  of  the  owners  of  those  lands 
in  Ixamping  the  adjacent  soil  into 
tile  ditch  and  thus  destroying  the 
banks.  It  is  stated  that  the  remov- 
al of  the  fill  thus  caused  will  con- 
stitute a  large  part  of  the  cost  of 
the  proposed  repair.  Some  of  the 
objectors  state  that  the  drainage 
from  their  lands  finds  an  outlet  in- 
to the  ditch  at  a  point  below  the 
portion  so  filled,  and  that  the  fill  to 
be  removed  was  not  caused  by  sedi- 
ment washed  in  by  their  drainage, 
and  that  its  removal  will  not  afford 
them  any  better  outlet  for  their 
drainage  than  they  now  have.  Un- 
der the  rule  of  apportionment 
adopted  by  tbe  law,  these  facts 
could  not  lie  cohaidered  in  fixing  the 
assessments.  The  act  under  which 
the  ditch  in  question  was  construct- 
ed provided  that,  when  a  public 
ditch  is  located  wholly  or  in  part 
in  the  bed  of  a  private  ditch  al- 
ready or  partially  constructed,  the 
viewers  should  make  an  estimate  of 
the  number  of  cubic  yards  of  earth 
nJl^aoy  excavated,  and  cost  of  the 
wme,  on  each  tract  of  land,  and 
deduct  the  same  from  the  assess- 
ment thereon.  The  objectors  al- 
lege that  in  making  the  assessments 
for  the  construction  of  the  ditch  the 
yiewers,  in  obedience  to  the  statute, 
made  deductions  from  the  esti- 
mated benefits  to  numerous  tr^ts 
of  land  aflfected  on  account  of  ex- 
isting private  drains  which  were 
utilized,  and  that  the  assessment 
iagainst  lands,  as  shown  by  the  rec- 
ord of  that  proceeding,  represents 
the  actual  benefits  less  such  deduc- 
tions. It  thus  appears  that  tiie 
original  assessments  against  such 
tracts  of  land  were  not  in  accord- 
ance with  the  actual  benefits  re- 
ceived from  the  construction  of  the 
ditch,  and  that  an  apportionment 
of  the  cost  of  repairing  such  ditch 
to  the  several  tracts  of  land  or- 


iginally assessed  in  proportion  to 
such  original  assessment  would  not 
result  in  fair  and  just  assessments 
in  accordance  with  the  benefits. 
Such  rule  of  apportionment  is  un- 
reasonable and  unjust  as  applied  to 
the  facts  shown,  but  the  law  is  not 
void  for  that  reason.  It  is  void  be- 
cause it  does  not  afford  due  process 
of  law  for  the  protection  of  the 
rights  of  the  landowner  by  provid- 
ing for  a,  notice  and  hearing  on  the 
auestion  of  actual  benefits,  whereby 
tie  assessments  could  be  adjusted 
to  accord  with  actual  benefits  ac- 
cruing to  each  tract  of  land  affect- 
ed. For  the  reasons  stated,  any 
assessment  levied  under  the  provi- 
sions of  the  statute  under  consid- 
eration would  be  void,  and  the  en- 
forced payment  of  any  money  on 
account  of  such  assessments  would 
constitute  a  deprivation  of  the  prop- 
erty of  a  citizen  by  the  state  with- 
out due  process  of  law,  within  the 
meaning  of  the  14th  Amendment  of 
the  Federal  Constitution. 

As  no  valid  assessments  can  be 
made  or  collected  under  the  pro- 
visions of  the  statute,  the  whole  act 
fails  of  its  purpose,  for  no  money 
could  be  raised  under  its  provisions 
to  pay  the  costs  and  expenses  of  re- 
pairing a  ditch.  The  purpose  of  the 
act  was  to  provide  for  a  si)ecial  pro- 
ceeding for  the  repair  of  the  dass 
of  ditches  described  therein.  The 
circuit  courts  of  the  state  have  no 
general  jurisdiction  of  the  subject- 
matter  of  the  repair  of  drains,  and 
the  act  in  question  purported  to 
confer  jurisdiction  of  such  special 

Proceedings  on  such  courts.  The  act 
eing     void,      the 
court  had  no  juris-  juriadTfttoa- 
diction   to   proceed  iSJSt*"*^  '* 
thereunder.      The 
court  should  have  sustained  the  mo- 
tion to  dismiss  upon  its  attention 
being  called  to  the  invalidity  of  the 
act. 

Judgment  reversed,  with  instruc- 
tions to  sustain  appellants'  motion 
to  dismiss  the  proceeding. 
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VaKdiljr  of  nile  of  atsessment  for  drainage  hnproTemenL 


As  stated  in  the  reported  case  (Hab- 
MON  V.  BOLLKT,  ante,  609),  the  basis  of 
all  special  assessments  is  a  correspond- 
ing benefit  to  the  person  assessed. 
The  majority  of  statutes  relating  to 
drainage  construction  provide  for  as- 
sessments according  to  this  rule ;  that 
is,  according  to  benefits ;  and  the  dis- 
pote  in  a  majority  of  the  cases  in 
whieh*  assessments  are  being  ques- 
tioned is  whether  the  property  of  the 
person  objecting  is  benefited,  or  is 
benefited  to  the  extent  of  the  assess- 
ment; in  other  words,  a  question  of 
fact  is  presented.  With  this  question 
the  present  note  does  not  deal,  it  be- 
ing confined  to  a  discussion  of  the 
validity  of  the  various  rules  for  ap- 
portioning the  costs  of  the  drain  to 
property  subject  to  assessment  there- 
for. Although  the  question  as  to  the 
proper  rule  for  apportioning  the  cost 
of  pavement  and  other  municipal  im- 
provements among  the  parcels  bene- 
fited has  received  much  consideration 
from  the  courts,  there  are  compara- 
tively few  cases  of  this  kind  involv- 
ing drainage  improvements.  It  will 
be  observed  that  some  of  the  drainage 
cases  cited  in  the  reported  case  in- 
volved the  question  whether  the  prop- 
erty was  benefited,  and  therefore  sub- 
ject to  assessment  at  all,  and  not  the 
question  as  to  the  proper  rule  of  as- 
sessments. 

An  assessment  upon  landowners  for 
the  construction  of  a  drain,  levied  in 
proportion  to  the  quantity  of  land 
owned,  is  unconstitutional;  at  least 
where  the  owners  assessed  have  no 
voice  in  the  management  of  the  work. 
Benjamin  v.  Bog  &  F.  Meadow  Co. 
(1902)  68  N.  J./L.  197,  52  Atl.  215. 

The  extent  of  the  watershed  is  not 
a  proper  rule  for  the  determination 
of  the  amount  of  an  assessment  on 
land  for  the  construction  of  a  drain, 
but  the  amount  of  surface  water  for 
which  artificial  drainage  is  required  to 
make  the  lands  cultivatable,  and  the 
benefits  that  will  accrue  to  the  lands 
from  such  drainage.  Blue  v.  Wentz 
(1896)  54  Ohio  St.  247,  48  N.  E.  493. 
2  A.L.R.— 40. 


The  rule  of  this  case  is  applied  in 
Mason  v.  Fulton  County  (1909)  80 
Ohio  St.  151,  24  L.R.A.(N.S.)  903,  131 
Am.  St.  Rep.  689,  88  N.  E.  401. 

But  a  levy  at  a  uniform  rate  per 
acre  on  the  land  within  a  drainage  dis- 
trict, for  the  preliminary  expenses  of 
such  district,  has  been  sustained  and 
held  not  to  take  without  due  process  of 
law,  contrary  to  the  14th  Amendment 
of  the  Federal  Constitution,  the  prop- 
erty of  the  owners  of  land  within  the 
district  which  may  not  be  benefited  by 
the  completed  drainage  plans.  Houck 
V.  Little  River  Drainage  Dist.  (1915) 
239  U.  S.  254,  60  L.  ed.  266,  36  Sup.  Ct. 
Rep,  58. 

An  assessment  according  to  value 
has  been  sustained.  Springfield  v.  Gay 
(1866)  12  Allen  (Mass.)  612.  In  this 
case,  which  involved  the  construction, 
of  a  drainage  sewer,  a  municipal  coun- 
cil assessed  the  expense  thereof  to  the 
owners  of  real  estate  according  to  the 
valuation  of  their  property,  substan- 
tially the  same  as  that  fixed  for  pur- 
poses of  ordinary  taxation.  The  court 
states  that  none  of  the  facts,  which 
the  property  owner  objecting  offered 
to  prove,  tended  to  show  that  the  rule 
of  assessment  adopted  was  inequita- 
ble, or  that  it  operated  disproportion- 
ately. Further,  the  court  states:  "We 
can  readily  see  that  it  would  be  difii- 
cu'lt,  if  not  impracticable,  to  make  an 
assessment  which  would  operate  fair- 
ly and  equally,  based  on  an  estimate 
of  the  benefits  which  each  estate  might 
derive  from  the  construction  of  the 
sewer.  These  benefits  would  neces- 
sarily be  conjectural  and  difiicult  of 
estimation,  especially  in  relation  to  a 
territory  which  was  not  improved  or 
occupied  by  buildings,  and  depending, 
as  they  must,  in  great  measure,  on  the 
nature  of  the  structures  which  might 
be  erected  thereon  and  the  uses  to 
which  they  might  be  appropriated.  It 
seems  to  us  that  a  more  equitable  and 
proportionate  mode  of  assessment  was 
adopted  by  the  assessors." 

A  statute  which  apportioned  the 
cost  of  a  drain  upon  the  percentage  of 
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benefits  to  accrue  to  the  various  tracts 
was  sustained  in  Brady  v.  Hayward 
(1897)  114  Mich.  326,  72  N.  W.  233. 
The  court  states  that  the  fact  that  a 
drain  is  established  involves  the  find- 
ing of  the  fact  that  it  is  necessary  and 
conducive  to  the  public  health;  and 
that  it  is.  not  conceivable,  taking  this 
fact  into  consideration,  that  a  drain  is 
not  wortb  to  the  township  and  to  the 
land  to  be  affected  by  it  all  that  it 
costs;  and  the  court  concludes  that 
"this  being  established,  we  cannot  see 
any  injustice  in  apportioning  the  cost 
of  the  drain  in  the  manner  provided 
by  the  statute." 

The  theory  of  Hoagland  v.  Wurts 
(1879)  41  N.  J.  L.  175,  is  not  alto- 
gether clear.  The  statute  involved  in 
that  case  provided  that  commissioners 
who,  after  having  commenced  the 
drainage  of  any  land  "and  proceeded 
therewith,  shall,  before  the  drainage  of 
the  same  shall  be  completed,  be  com- 
pelled to  suspend  the  completion 
thereof  from  any  inability  at  that  time 
to  raise  the  money  required  therefor, 
they  shall  proceed  to  ascertain  the 
tracts  of  land  benefited,  or  intended  to 


be  benefited,  by  such  drainage,  and 
the  relative  proportions  in  which  the 
said  respective  tracts  have  been  or 
will  be  benefited  thereby,  and  also  the 
expenses  already  incurred  in  such 
drainage,  and,  as  near  as  may  be,  the 
additional  expenses  required  for  the 
completion  thereof,  which  expenses 
they  shall  assess  on  the  respective 
tracts  of  land  in  the  proportions  afore- 
said." In  holding  this  method  of  as- 
sessment invalid,  the  court  states  that 
when  it  undertakes,  as  it  does,  to  sub- 
stitute, in  allotting  expenses,  adjudg- 
ment of  valuers  founded  on  specula- 
tion in  the  place  of  assessments 
founded  on  facts,  or  arrived  at  by  a 
fixed  standard,  the  procedure  cannot 
be  sanctioned.  The  decision  seems  to 
rest  upon  the  speculative  character  of 
the  benefits.  The  supreme  court,  in 
holding  the  statute  invalid,  after  re- 
ferring to  the  conflicting  evidence  as 
to  benefits,  states:  "This  uncertainty 
is  not  a  proper  basis  of  assessment  for 
benefits.  It  can  be  made  reasonably 
certain  by  the  completion  of  the  woric" 

W.  A.  E. 


C.  E.  THOMASON  et  aL 

V. 

J.  C.  BESCHER  et  al.,  Appts. 

Sorth  Carolina  Supreme  Court— Deeember  lit  1918, 
(176  N.  C.  622,  97  S.  E.  664.) 

Option  —  seal  —  necessity  of  consideration. 

1.  An  option  under  seal  to  purchase  standing  timber  within  a  specified 
time  requires  no  consideration  to  support  it. 

[See  note  on  this  question  beginning  on  page  681.] 


Seal  —  effect. 

2.  Instruments  under  seal  require 
no  consideration  to  support  them. 
Same  —  effect  in  equity  —  absence  of 

consideratiim. 

8.  Equity  looks  beyond  the  form, 
and  will  usually  refuse  to  exert  its 
powers  in  aid  of  the  collection  or  en- 
forcement of  a  sealed  instrument,  ex- 
cept when  supported  by  a  valuable 
consideration. 


Option  —  acceptance  —  effect. 

4.  Acceptance  and  offer  to  perform 
within  the  time  allowed  converts  an 
option  into  an  enforceable  bilateral 
contract. 

Contract  —  consideration  —  option. 

5.  The  consideration  for  an  option 
contract  which  is  sought  to  be  en- 
forced is  the  purchase  price  agreed 
upon,  and  not  the  mere  nominal 
amount  paid  for  the  option,  or  the  seal 
which  imports  consideration. 
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Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for 
Randolph  County  in  favor  of  plaintiffs  in  an  action  brought  to  compel 
defendants  to  conv^  a  certain  tract  of  timber,  under  an  alleged  option  to 
purchase  said  timber.   Affimied. 


Statement  by  Hoke,  J.: 

There  were  facts  in  evidence 
tending  to  show  that  on  June  18, 
1918,  J.  C.  and  W.  M.  Bescher,  two 
tenants  in  common  in  a  tract  of 
land,  entered  into  a  written  con- 
tract under  seal,  giving  plaintiff 
Thomason  the  option  to  purchase 
the  timber  thereon,  at  $6,000  with- 
in sixty  days,  or  by  the  18th  day 
of  August,  1917 ;  the  said  contract 
being  in  terms  as  follows : 

"Know  all  men  by  these  presents, 
that  in  consideration  of  the  sum  of 
one  dollar  ($1)  to  us  in  hand  paid 
by  C.  E.  Thomason  of  Davidson 
county.  North  Carolina,  the  receipt 
of  which  is  hereby  acknowledged, 
we,  J.  C.  and  W.  M.  Bescher,  do 
hereby  contract  and  agree  with  said 
C.  E.  Thomason  to  sell  and  convey 
unto  said  C.  E.  Thomason  and  his 
heirs  and  assigns,  all  that  certain 
tract  or  parcel  of  timber  and  roads 
over  land  with  sawmill  sites,  situ- 
ate, lying  and  being  in  Concord 
township,  Randolph  county,  adjoin- 
ing the  lands  of  B.  M.  Pierce  and 
others  and  known  as  the  John  S. 
Bescher  place,  and  containing  715 
acres  more  or  less ;  and  that  we  will 
execute  and  deliver  to  said  C.  E. 
Thomason  and  his  heirs  and  assigns 
at  his  or  their  request  on  or  before 
the  18th  day  of  August,  1917,  a 
good  and  sufficient  deed  for  the  said 
timber  and  roads  and  mill  sites, 
with  full  covenants  and  warranty; 
provided  and  upon  condition,  never- 
theless, that  the  said  C.  E.  Thom- 
ason, his  heirs  and  assigns,  pay  us 
or  our  representatives  or  assigns 
the  sum  of  six  thousand  dollars 
($6,000)  in  cash  or  equivalent,  it  is 
understood  and  agreed  that  the 
said  sale  is  to  be  made  at  the  op- 
tion of  the  said  C.  E.  Thomason  or 
his  heirs  or  assigns,  to  be  exercised 
on  or  before  the  18th  day  of  Au- 
gust, 1917. 

"And  it  is  further  understood  and 
agreed  that  if  the  said  C.  E.  Thom- 
ason and  his  heirs  and  assigns  shall 


not  demand  of  us  the  deed  herein 
provided  for,  and  tender  payment 
as  herein  provided  for,  and  on  or 
before  the  said  18th  of  August, 
1917,  then  this  agreement  is  to  be 
null  and  void,  and  we  are  to  be  at 
liberty  to  dispose  of  the  timber  to 
any  other  person,  or  to  use  it  as 
we  may  desire  in  the  same  manner 
as  if  this  contract  had  never  been 
made ;  but  otherwise  this  contract  is 
to  remain  in  full  force  and  effect. 

"And  to  the  true  and  faithful 
performance  of  this  agreement  we 
do  hereby  bind  myself  and  my  heirs, 
executors,  administrators  and  as- 
signs. 

"Witness  our  hands  and  seals, 
this  18th  day  of  June,  1917.  All 
old  field  pine  is  hereby  excepted — 
all  other  included," — 

coplaintiflF  J.  F.  Curry,  having  ac- 
quired one  half  interest  in  said  con- 
tract prior  to  institution  of  suit. 
That  prior  to  June  23,  1917,  plain- 
tiff Thomason,  then  holding  the 
contract,  notified  one  of  the  de- 
fendants that  he  would  take  the 
timber,  ete.  That  plaintiff  tendered 
the  purchase  price  on  August  7, 
1917,  and  had  always  been  ready 
and  willing  to  pay  it.  There  was 
denial  of  obligation  on  the  part  of 
defendants,  with  evidence  tending 
to  show  that,  before  any  acceptance. 
or  notice  thereof,  defendants  had, 
in  writing,  notified  plaintiffs  that 
they  elected  to  terminate  the  con- 
tract. On  issues  si^bmitted,  the 
jury  rendered  the  following  ver- 
dict: 

"(1)  At  the  time  of  the  execu- 
tion of  the  option  on  the  18th  day 
of  June,  1917,  and  as  a  considera- 
tion therefor,  did  the  plaintiff  C.  E. 
Thomason  pay  the  $1  to  the  defend- 
ants, as  recited  in  the  said  option? 

"(2)  Did*  the  plaintiffs  there- 
after notify  the  defendants  or 
either  of  them,  and  prior  to  the 
28d  day  of  June,  1917,  that  they 
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would  take  the  timber,  roads,  and 
mill  sites,  under  the  terms  of  the 
said  option  set  up  in  the  complaint, 
and  would  be  down  the  following 
week  to  pay  the  pri(ie  and  take  the 
deed  therefor?    Answer:  Yes. 

"(3)  Were  the  plaintiffs  at  aU 
times  able  and  willing  to  pay  the 
purchase  price  of  $6,000  for  the 
property,  as  recited  in  the  option, 
in  event  deed  was  made  therefor? 

"(4)  bid  the  defendants,  on  the 
23d  day  of  June,  1917,  serve  the 
plaintiffs  with  the  following  notice : 
'This  is  to  notify  you  that  the  op- 
tion given  you  on  your  timber,  Ran- 
dolph coimty,  on  Monday,  the  18th 
of  June,  is  withdrawn,  and  we  will 
not  convey  the  timber  according  to 
its  terms?*    Answer:  Yes." 

Judgment  on  verdict  for  plain- 
tiffs, and  defendants  excepted  and 
appealed. 

Mr.  J.  A.  Spence,  for  appellants: 

Where  but  one  of  several  owners  of 
land  agreed  to  convey,  the  others  were 
not  liable  for  breach  of  contract  to 
convey. 

Mitchem  v.  Wallace,  150  N.  C.  640, 
64  S.  E.  901;  Tillery  v.  Land,  186  N. 
C.  537,  48  S.  E.  824. 

An  option  for  timber  when  no  money 
is  paid  is  not  a  contract  binding  the 
maker,  but  is  only  unilateral;  and  it 
does  not  become  a  contract  binding  the 
mi^er  until  the  purchase  price  is  ten- 
dered, and,  at  least,  until  he  is  notified 
of  acceptance. 

Bryant  Timber  Co.  v.  Wilson,  151  N. 
C.  154,  134  Am.  St.  Rep.  982,  65  S.  E. 
•932;  Trogden  v.  Williams,  144  N.  C. 
199,  10  L.R.A.(N.S.)  867,  56  S.  E,  866; 
Hardy  v.  Ward,  150  N.  C.  385,  64  S.  E. 
171;  Gaylord  v.  McCoy,  161  N.  C.  685, 
77  S.  E.  969;  Winders  v.  Kenan,  161  N. 
C.  628,  77  S.  E.  687. 

Messrs.  Raper  &  Raper,  for  appel- 
lees: 

Upon  notice  to  defendant  of  plain- 
tiffs' intention  to  purchase  the  tim- 
ber, and  their  readiness  to  comply,  the 
option  became  a  binding  contract, 
binding  all  the  parties. 

Bryant  Timber  Co.  v,  Wilson,  151  N. 
C.  154,  184  Am.  St.  Rep.  982,  65  S.  E. 
982;  Ward  v.  Albertson,  165  N.  C.  218, 
81  S.  E.  168;  Watkins  v.  Robertson, 
105  Va.  269,  5  L.R.A.(N.S.)  1194,  115 
Am.  St.  Rep.  880,  54  S.  E.  83;  Willard 
V.  Tayloe,  8  Wall.  557,  19  L.  ed.  501; 


O'Brien  v.  Boland,  166  Mass.  481,  44 
N.  E.  602;  Weaver  v.  Burr,  81  W.  Va. 
736,  8  L.R.A.  94,  8  S.  E.  748. 

Hoke,  J.,  delivered  the  opinion  of 
the  court: 

It  is  the  accepted  principle  of  the 
common  law  that  instruments  un- 
der seal  require  no  condderatiom 
to  support  them.  „  . 
Whether  this  lif^. 
should  rest  on  the 
position  that  a  seal  conclusively  im- 
ports a  consideration,  or  that  the 
solenmity  of  the  act  imports  such 
reflection  and  care  that  a  considera- 
tion is  regarded  as  unnecessary, 
such  instruments  are  held  to  be 
binding  agreements,  enforceable  in 
all  actions  before  the  common-law 
courts.  Speaking  to  the  question 
in  HarreU  v.  Watson,  68  N.  C.  464, 
Pearson,  Ch.  J.,  said:  "A  bond 
needs  no  consideration.  The  solemn 
act  of  sealing  and  delivering  is  a 
deed;  a  thing  done,  which,  by  the 
rule  of  the  commoft  law,  has  full 
force  and  effect,  without  any  con- 
sideration. Nudum  pactum  applies 
only  to  simple  contracts." 

A  similar  position  is  stated  with 
approval  in  Professor  Mordecai's 
Lectures,  at  page  931,  and  Dr. 
Minor,  in  his  Institutes  (pt.  1,  vol. 
3,  p.  139),  says:  "In  all  contracts 
under  seal  a  valuable  consideration 
is  always  presumed,  from  the  so- 
lemnity of  the  instrument,  as  a  mat- 
ter of  public  policy  and  for  the  sake 
of  peace,  and  presumed  conclusive- 
ly; no  proof  to  the  contrary  being 
admitted,  either  in  law  or  equity, 
so  far  as  the  parties  themselves  are 
concerned." 

While  there  is  much  diversity  of 
opinion  on  the  subject,  we  think  it 
the  better  position,  and  sustained 
by  the  weight  of  authority,  that  the 
principle  should  prevail  in  reference 
to  these  unilateral  contracts  or  op- 
tions  when,   as  in  o»tioa.HMs»i 
this  caso,  they  take  -■•«s»"?.  •' 
the  form  of  solemn  ~»""*~«'«-- 
written  covenants  under  seal;  and 
its  proper  application  is  to  render 
them  binding  agreements,  irrevo- 
cable within  the  time  designated, 
and  that  the  stipulations  may  be 
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enforced  and  made  effective  by  ap- 
propriate remedies,  when  such  time 
is  reasonable,  and  there  is  nothinsr 
offensive  and  unconscionable  in  1^ 
terms  of  the  principal  contract. 

In  Watkins  v.  Robertson,  105  Va. 
269,  5  L.ILA.(N.S.)  1194,  115  Am. 
St.  Rep.  880,  64  S.  E.  88,  the  ques- 
tion is  directly  presented;  and  in  a 
convincing  and  learned  opinion  by 
Judge  Cardwell  the  condusion  of 
the  court  on  the  subject  is  an- 
nounced, to  the  effect  "that  an  op- 
tion under  seal  for  the  sale  of  shares 
m  a  jcunt  stock  company  is  a  bind- 
ing offer,  from  which  the  proniisor 
cannot  recede  during  the  time  stipu- 
lated for  in  1^  option,  and,  if  ac- 
cepted during  that  time,  constitutes 
a  contract,  the  specific  performance 
of  which  a  court  of  equity  will  com- 
pel. The  option  is  in  the  nature  of 
a  continuing  offer  to  sell,  and,  be- 
ing under  seal,  must  be  regarded 
as  made  upon  a  sufficient  considera- 
tion; and  no  proof  to  the  contrary 
•m&  be  received  at  law  or  in  equity." 

In  Willard  v.  Tayloe,  8  WaU.  557, 
19  L.  ed.  501,  Associate  Justice 
Field  delivering  the  opinion,  it  was 
hdd,  among  other  things:  "A  cove- 
nant in  a  lease  giving  to  the  lessee 
a  right  or  option  to  purchase  the 
premises  leased,  at  any  time  during 
the  term,  is  in  the  nature  of  a  con- 
tinuing offer  to  sell.  The  offer  thus 
made,  if  under  seal,  is  regarded  as 
made  upon  sufficient  consideration, 
and  therefore  one  from  which  the 
lessor  is  not  at  liberty  to  recede." 

And  the  position  is  approved  by 
other  courts  of  the  highest  author- 
ity and  by  writers  of  established 
repute.  O'Brien  v.  Boland,  166 
Mass.  481,  44  N.  E.  602;  Weaver  v. 
Burr,  31  W.  Va.  736,  3  L.R.A.  94, 
8  S.  E.  743;  McMillan  v.  Ames,  88 
Minn.  257,  22  N.  W.  612;  Pom. 
Contr.  §  887,  note  1;  9  Cyc.  287. 

In  the  citation  to  Pomeroy,  a 
work  of  recognized  merit,  chiefly 
on  the  doctrine  of  specific  perform- 
ance, it  is  said  in  the  note  referred 
to:  "If  the  unilateral  contract  is 
sealed  and  the  common-law  effect 
of  a  seal  has  not  been  taken  away  or 
changed  by  statute,  it  appears  that 
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the  patomJdaory  offer  contained  in 
the  writing  cannot  be  recalled  be- 
fore the  time  for  acceptance  has  ex- 
pired." 

And,  in  9  Cyc :  "The  common-law 
rule  that,  when  an  offer  is  made  un- 
der seal,  it  cannot  be  revoked,  ap- 
plies to  options  given  under  seal. 
The  seal  raiders  a  consideration  un- 
necessary, and,  if  the  option  is  exer- 
cised by  acceptance  of  the  offer 
within  the  time  limited,  the  agree- 
ment will  be  specifically  enforced  or 
damages  may  be  recovered  for  its 
breach,  notwithstanding  an  at- 
tempted revocation." 

We  are  not  unmindful  of  the  po- 
sition that,  in  equity  causes,  the 
court  looks  beyond 
the  form,  and  will  SSST?-***  *" 
usually    refuse    to  J*:Sfd'.'«Stt«.. 
exert  its  powers  m 
aid  of  a  sealed  instrument,  its  col- 
lection   and    enforcement,    except 
when-  there  is  a  valuable  considera- 
tion; in  our  own  court  the  case  of 
Woodall  V.  Prevatt,  45  N.  C.  (Bus- 
bee,  Eq.)  199,  being  an  apt  illus- 
tration of  the  principle.  .  But  these 
options,    containing    a   continuing 
offer   to    sell   and    constituting  a 
contract,    binding   on   the   partieB 
because  in  the  form  of  a  covenant 
under  seal,  serve  their  purpose  In^ 
keeping  the  offer  open  for  the  time 
specified,  and  preventing  a  with- 
drawal hy  the  vendor.    On  accept- 
ance  and   offer   to  option- 
perform  within  the  »TCe»tm»««— 
time,     a     bilateral  '■•"*• 
contract  is  then  constituted,  which, 
on  breach,  is  enforceable  by  appro- 
priate remedies,  legal  or  equitable. 
And  in  case  of  action  for  specific 
performance,  ,  the  oontr«t- 
consideration  is  not  co>ai«era«*a 
restricted    to     the  -"""»»• 
seal  or  the  nominal  amount  usually 
present  in  these  bargains,  but  ex- 
tends to  and  includes  the  purchase 
price  agreed  upon.    This  position 
.  is  recognized  with  us  in  the  case  of 
Ward  V.  Albertson,  165  N.  C.  218, 
222,  81  S.  E.  168.    Speaking  to  the 
subject,  the  court  said:    "In  refer- 
ence to  the  $5  paid  by  plaintiff  as 
the  consideration  for  his  interest. 
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it  is  the  accepted  position  in  this 
state  that  a  'binding  contra'ct  to 
convey  land,  where  there  has  been 
no  fraud,  mistake,  undue  inifuence, 
or  oppression,  will  be  specifically 
enforced,  and,  as  a  rule,  the  mere 
inadequacy  of  price,  without  more, 
will  not  affect  the  application  of  the 
principle.'  Combes  v.  Adams,  150 
N.  C.  64,  63  S.  E.  186,  citing  Boles 
V.  Caudle,  183  N.  C.  528,  45  S.  E. 
835,  and  Whitted  v.  Fuquay,  127  N. 
C.  68,  37  S.  E.  141.  And  where  the 
contract  has  been  perfected  by  ac- 
ceptance within  the  time,  or  proper 
tender  of  performance,  on  suit  for 
specific  performance,  the  real  con- 
sideration is  the  contract  price, 
which  must  be  paid  before  the  in- 
terest is  finally  acquired, — ^in  this 
instance  the  $1,000, — and,  as  to  the 
option  itself,  which  only  provides 
for  holding  the  privilege  open  for  a 
short  period  of  time,  and  involving 
also  the  opportunity  to  ^ect  a 
sale  by  the  potential  vendor,  the 
$5  paid  may  very  properly  be  held 
as  a  sufficient  consideration  to  bind 
the  party.  Alabama  C.  R.  Co.  v. 
Long,  158  Ala.  301,  48  So.  363; 
Ross  V.  Parks,  93  Ala.  153,  11 
L.R.A.  148,  30  Am.  St.  Rep.  47, 
8  So.  368;  Smith  v.  Bangham, 
/156  Cal.  359,  28  L.R.A.(N.S.)  522, 
104  Pac.  689;  Elliott,  Contr.  §  232. 
And  there  is  high  authority  for  the 
position  that,  in  states  where  this 
matter  has  not  been  regulated  by 
statute,  the  seal  itself  conclusively 
imports  a  consideration.  Watkins 
V.  Robinson,  105  Va.  269,  5  L.R.A. 
(N.S.)  1194,  115  Am.  St.  Rep.  880, 
54  S.  E.  33;  Willard  v.  Tayloe,  su- 
pra; Adams  v.  Peabody  Coal  Co. 
230  m.  469,  82  N.  E.  ,645." 

And  the  statement,  we  think,  pre- 
sents the  correct  concept  of  these 
suits,  and  is  in  accord  with  the  au- 
thorities on  the  subject.  On  the 
same  question  in  McMillan  v.  Ames, 
33  Minn.  257,  22  N.  W.  612,  supra, 
Vanderburgh,  J.,  delivering  the 
opinion,  said :  "It  is  true  that  equity 
■vdll  not  lend  its  auxiliary  remedies 
to  aid  in  the  enforcement  of  a  con- 
tract which  is  inequitable,  or  is  not 
supported  by  a  substantial  consid- 


eration ;  but  at  the  same  time  it  will 
not,  on  such  grounds,  interfere  to 
set  it  aside.  But  no  reason  appears 
why  equity  might  not  have  decreed 
specific  performance  in  this  case 
(had  the  land  not  been  sold),  be- 
cause the  substantial  and  meritori- 
ous consideration  required  by  the 
court  in  such  case  would  consist  in 
that  stipulated  in  the  instrument  as 
the  condition  of  a  conveyance,  per- 
formance of  which  by  the  plaintiff 
would  have  been  exacted  as  a  pre- 
requisite to  relief,  so  as  to  secure 
to  defendant  mutuality  in  the 
remedy,  and  all  his  rights  under  the 
contract." 

And  see  also  Woodruff  v.  Wood- 
ruff, 44  N.  J.  Eq.  349, 1  L.R.A.  380, 
16  Atl.  4;  6  Pom.  Eq.  Jur.  §  773. 

As  heretofore  stated,  there  are 
opposing  decisions  on  the  question, 
holding  that  a  written  option  with- 
out valuable  consideration,  though 
under  seal,  may  be  recalled  at  any 
time  before  notice  of  acceptance 
given.  Some  of  these,  as  pointed 
out  in  Watkins  v.  Robertson,  su- 
pra, are  dependent  on  statutes 
which  change  or  modify  the  effect 
given  to  seals  under  the  principles 
of  the  common  law.  In  others, 
there  being  nothing  in  the  record 
to  present  it,  the  mind  of  the  judges 
was  not  specially  called  to  the  dis- 
tinctions existent,  and  usually  ob- 
servable, between  a  mere  offer  to 
sell  without  consideration  and  with- 
out seal,  and  one  that  is  effective 
as  a  binding  agreement  by  reason 
of  the  seal.  This  is  true  in  several 
cases  in  our  own  court;  as  in 
Bryant  Timber  Co.  v.  Wilson,  151 
N.  C.  154,  134  Am.  St.  Rep.  982, 
65  S.  E.  932;  and  Paddock  v. 
Davenport,  107  N.  C.  710,  12  S.  E. 
464.  In  both  of  these  cases,  how- 
ever, it  appears  that  there  was  no- 
tice of  acceptance  duly  given  within 
the  time,  IJius  constituting  a  bilat- 
eral contract  between  the  parties, 
and  the  question  of  the  effect  of  a 
seal  on  such  contracts  was  in  no 
way  presented.  And  so,  in  the 
well-considered  case  of  Winders  v. 
Kenan,  161  N.  C.  628,  77  S.  E.  687, 
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there  was  a  valuable  consideration 
for  the  option,  and  relief  was  de- 
nied because  there  was  no  offer  to 
perform  within  the  time,  as  the  con- 
tract required.  So  far  as  exam- 
ined, we  have  found  no  case  with 
us  in  which  the  question  has  been 
directly  considered;  and  under  the 
principles  stated,  and  on  the  facts 
of  this  record,  we  are  of  opinion, 
and  so  hold,  that  the  defendants  are 
bound  by  their  covenant  under  seal, 
and  not  at  liberty  to  withdraw  their 
offer  before  the  expiration'  of  the 
time  agreed  upon.  The  verdict  hav- 
ing established  that,  before  any  at- 
tempted withdrawal  by  defendants. 
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plaintiff  had  notified  one  of  the  par- 
ties of  acceptance,  would  in  any 
event  be  entitled  to  judgment  as  to 
that  interest.  And  it  further  ap- 
pearing that  plaintiff  has  been  at 
all  times  ready  and  able  to  comply, 
tendering  the  entire  purchase 
money,  at  latest,  by  August  7th, 
that  defendants  refused  to  accept 
the  same,  and  deny  any  and  all  ob- 
ligations under  the  alleged  contract, 
plaintiff,  as  held  in  Ward  v.  Albert- 
son,  supra,  and  other  cases  of  like 
import,  is  entitled  to  have  specific 
performance  as  to  both  interests, 
and  the  judgment  to  that  effect  is 
afiSrmed. 


ANNOTATION. 

NecetMty  of  consideration  to  aiqiport  option  under  teaL 


While,  in  many  cases,  the  courts 
have  apparently  been  reluctant  to  base 
their  decision  solely  on  this  ground, 
the  rule  stated  in  the  reported  case 
(Thomason  v.  Besgheb,  ante,  626), 
that  an  option  under  seal,  though  not 
supported  by  a  consideration,  is  irrev- 
ocable during  the  time  therein  speci- 
fied, is  supported  by  the  weight  of  au- 
thority. O'Brien  v.  Boland  (1896)  166 
Bfass.  481,  44  N.  E.  602;  Fuller  v.  Art- 
man  (1893)  69  Hun,  546,  24  N.  Y. 
Supp.  13;  Watkins  v.  Robertson  (1906) 
105  Va.  269,  5  L.R.A.(N.S.)  1194,  116 
Am.  St.  Rep.  880,  54  S.  E.  33;  Womack 
v.  Agee  (1916)  79  W.  Va.  22,  90  S.  E. 
792.     And  see  also  Mier  v.  Hadden 

(1907)  148  Mich.  488, 118  Am.  St.  Rep. 
586,  111  N.  W.  1040,  12  Ann.  Gas.  88 
(where  the  court  held  an  option  for 
tiie  purchase  of  land,  supported  by  a 
nominal  consideration,  irrevocable, 
without  referring  to  the  fact  that  the 
option  was  under  seal) ;  and  Pollock  v. 
Brookover  (1906)  60  W.  Va.  75,  6 
L.R.A.(N.S.)  403,  53  S.  E.  795  (where 
it  was  apparently  assumed  that  an 
option  .under  seal,  supported  by  a 
merely  nominal  consideration  of  $1, 
was  irrevocable). 

This  is  for  the  reason  that  an  option 
under  seal,  like  other  sealed  instru- 
ments, requires  no  consideration  to 
support  it   (Savereux  v.  Tourangeau 

(1908)  16  Ont.  L.  Rep.  600,  11  Ont. 


Week.  Rep.  944) ;  or  as  the  rule  is 
more  often  stated,  though  perhaps  in- 
accurately (see  Page,  Contr.  §§  544, 
561),  on  the  ground  that  the  seal  im- 
ports or  raises  a  presumption  of  a  con- 
sideration (McMillan  v.  Ames  (1885) 
33  Minn.  257,  22  N.  W.  612;  Fuller  v. 
Artman  (1893)  69  Hun,  546,  24  N.  Y. 
Supp.  13;  Watkins  v.  Robertson  (1906) 
105  Va.  269,  5  LJl.A.(N.S.)  1194,  115 
Am.  St.  Rep.  880,  54  S.  E.  S3).  And 
see  also  the  following  cases,  which 
are  to  the  same  effect;  but  in  which 
the  decision  was  also  placed  on  the 
ground  that  the  consideration,  though 
in  most  cases  nominal,  was  sufficient 
to  support  the  option:  Black  v.  Mad- 
dox  (1898)  104  Ga.  157.  30  S.  E.  723; 
Hayes  v.  O'Brien  (1894)  149  HI.  403, 
23  L.R.A.  555,  37  N.  E.  73;  Guyer  v. 
Warren  (1898)  175  111.  328,  51  N.  E. 
580;  Adams  v.  Peabody  Coal  Co. 
(1907)  230  El.  469,  82  N.  E,  645;  Ward 
V.  Albertson  (1914)  165  N.  C.  218,  81 
S.  E.  168;  Sixta  v.  Ontonagon  Valley 
Land  Co.  (1912)  148  Wis.  186,  134  N. 
W.  341.  Also  the  following  cases, 
where  the  court's  remarks  are  doubt- 
less obiter:  Willard  v.  Tayloe  (1870) 
8  Wall.  (U.  S.)  657,  19  L.  ed.  501; 
Johnson  v.  Virginia-Carolina  Lumber 
Co.  (1908)  89  C.  C.  A.  632,  163  Fed. 
249;  Weaver  v.  Burr  (1888)  31  W.  Va. 
736.  3  L,R.A.  94,  8  S.  E.  743. 
And  though,  by  statute  or  otherwise, 
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the  presumption  arising  from  the  seal 
is  not  conclusive,  it  cannot  be  contra- 
dicted for  the  purpose  of  invalidating 
the  instrument,  except  for  fraud  or 
illegality.  McMillan  v.  Ames  (1886) 
33  Minn.  267,  22  N.  W.  612;  Fuller  v. 
Artman  (1893)  69  Hun,  646.  24  N.  T. 
Supp.  13;  Watkins  v.  Robertson  (1906) 
106  Va.  269,  6  L.R.A.(N.S.)  1194,  116 
Am.  St.  Rep.  880,  54  S.  E.  33.  And  see 
Mathews  Slate  Co.  v.  New  Empire 
Slate  Co.  (1908)  122  Fed.  972,  where 
the  court,  without  making  any  ex- 
press ruling  on  this  point,  quoted  from 
Fuller  V.  Artman  (1893)  69  Hun,  646> 
24  N.  Y.  Supp.  18,  supra. 

McMillan  v.  Ames  (Minn.)  supra, 
was  an  action  for  breach  of  an  option 
agreement  by  withdrawal  of  the  offer 
before  performance  by  the  optionee, 
and  before  the  time  for  performance 
had  expired.  The  court  said :  "Apart 
from  the  effect  of  the  seal,  as  evidenc- 
ing a  consideration  binding  the  de- 
fendant to  hold  open  his  proposition, 
or  rather  validating  his  promise,  sub- 
ject to  the  conditions  expressed  in  the 
writing,  it  is  clear  that  such  promise, 
made  for  a  consideration  thereafter  to 
be  performed  by  the  plaintiff,  at  his 
election,  would  take  effect  as  an  offer 
or  proposition  merely,  but  would  be- 
come binding  as  a  promise  as  soon  as 
accepted  by  the  performance  of  the 
consideration,  unless  previously  re- 
voked, or  it  had  otherwise  ceased  to 
exist.  Langdell,  Contr.  §  70.  .  .  . 
If,  however,  his  promise  is  binding 
upon  the  defendant,  because  contained 
in  an  instrument  under  seal,  then  it 
is  not  a  mere  offer,  but  a  valid  promise 
to  convey  the  land  upon  the  condition 
of  payment.  All  that  remained  was 
peiformance  by  plaintiff  within  the 
time  specified,  to  entitle  him  to  a  ful- 
filment of  the  covenant  to  convey. 
lAngdell,  Contr.  §§  178,  179.  As  re- 
spects the  validity  or  obligation  of 
such  unilateral  contracts,  the  distinc- 
tion between  covenants  and  simple 
contracts  is  well  defined  and  estab- 
lished. .  .  .  The  consideration  of  a 
sealed  instrument  may  be  inquired 
into;  it  may  be  shown  not  to  have  been 
paid,  or  to  be  different  from  that  ex- 
pressed .  .  .  , — or,  as  to  a  mortgage, 
that  there  is  no  debt  to  secure,   .    .    . 


etc.,  but,  except  tor  fraud  or  illegality, 
the  consideration  implied  from  the 
seal  cannot  be  impeached,  for  the  pur- 
pose of  invalidating  the  instrument  or 
destroying  its  character  as  a  special- 
ty." 

Fuller  V.  Artman  (1893)  69  Hun, 
646,  24  N.  Y.  Supp.  18,  supra,  was  a 
suit  for  specific  performance  of  an 
optional  contract  for  the  purchase  of 
land,  or  mining  rights  therein,  which 
the  promisor  had  attempted  to  revoke 
before  exercise  of  the  option.  Evi- 
dence that  there  was  no  consideration 
for  the  option  was  excluded  by  the 
trial  court,  and  the  judgment  was  af- 
firmed. The  court  said:  "Of  course, 
if  there  has  been  no  consideration  for 
the  agreement,  it  is  nudum  pactum;  it 
is  not  valid,  and  cannot  be  enforced; 
and  the  evidence  now  in  question  was 
offered  for  the  purpose  of  showing 
that  no  consideration  was,  in  fact, 
paid  by  the  plaintiff's  assignors  for  the 
option,  and  the  refusal  which  the  con- 
tract purports  to  assure  to  them.  The 
evidence  was,  no  doubt,  properly  ex- 
cluded. If  admitted,  it  would  have 
done  violence  to  some  elementary  prin- 
ciples of  the  law  of  evidence,  bearing 
upon  the  credit  and  validity  belonging 
to  instruments  in  writing  and  under 
seal.  The  principles  referred  to  may, 
perhaps,  be  embodied  in  a  rule,  to  the 
effect  that,  while  the  mere  presump- 
tion of  a  consideration  which  arises 
from  the  use  of  seals  in  the  execution 
of  the  instrument  is  subject  to  re- 
buttal (Code  Civ.  Proc.  §  840),  the  ex- 
pression of  a  consideration  in  such  in- 
strument is  not  subject  to  contradic- 
tion, for  the  purpose  or  with  the  effect 
of  invalidating  the  instrument.  .  .  . 
The  recital  of  a  consideration  in  a 
deed  is  conclusive  as  to  the  fact  that 
there  was  a  consideration  for  the 
deed.  .  .  .  The  consideration  actual- 
ly paid  or  promised  may  be  shown  to 
have  been  other  than  that  recited  in 
the  instrument,  or  the  fact  of  payment 
of  the  consideration  agreed  upon  may 
be  contradicted  in  an  action  for  its 
recovery;  but  the  existence  of  a  suf- 
ficient consideration,  when  expressed 
in  an  instrument  under  seal,  is  not 
subject  to  dispute.  The  contract  in 
question,  although  without  mutuality 
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id  its  covenants,  was  not  void  for  want 
of  consideration;  and  the  defendant 
was  not  at  liberty  to  rescind  it,  during 
the  time  given  for  the  exercise  of  the 
option  by  the  parties  of  the  second 
part,  or  their  assigns." 

Watldns  v.  Robertson  (1906)  105 
Va.  269,  5  L.R.A.(N.S.)  1194,  115  Am. 
St.  Rep.  880,  54  S.  E.  S3,  supra,  was  a 
suit  for  specific  performance  of  an 
optional  contract  for  the  sale  of 
corporate  stock,  which  the  optionor 
had  repudiated.  The  court,  in  a 
well-considered  and  instructive  opin- 
ion, said:  "The  English  authori- 
ties maintain  that  the  recital  of  a 
valuable  consideration  in  a  deed  is 
conclusive.  In  the  United  States,  it 
seems  to  be  open  to  question  or  ex- 
planation for  many  purposes ;  but  for 
two,  it  is  not:  First,  the  recited  con- 
sideration can  never  be  questioned  or 
contradicted  for  the  purpose  of  show- 
ing that  the  deed  was  not  founded  on 
a  valuable  consideration,  and  so  de- 
feat it ;  nor,  second,  for  the  purpose  of 
raising  a  resulting  trust  in  the  grant- 
or. What  ia  meant  is  that  a  party  mak- 
ing a  deed  or  offer  to  sell,  in  writing, 
cannot  himself  deny  the  recital  in  the 
paper  he  executed,  for  the  purpose  of 
invalidating  his  contract  or  convey- 
ance, or  to  raise  a  resulting  trust  in 
himself.  The  recital  cannot  be  dis- 
proved, but  must  be  treated  as  conclu- 
sive for  the  purpose  of  giving  effect 
to  the  operative  words  of  the  convey- 
ance or  offer.  .  .  .  While,  as  be- 
tween the  parties  to  a  deed  of  convey- 
ance, or  even  an  executory  contract, 
the  recital  of  the  receipt  of  the  con- 
sideration would  not  preclude  a  re- 
covery of  the  purchase  money  due  in 
the  one  case,  or  the  real  amount  of  the 
consideration  in  the  other,  the  recital 
of  the  payment  of  a  consideration  can- 
not be  contradicted,  so  as  to  defeat 
the  operation  of  the  conveyance  ac- 
cording to  the  purpose  therein  desig- 
nated, unless  it  be  on  the  ground  of 
fraud  or  illegality.  ...  As  we  view 
this  case,  it  would  be  a  denial  of  jus- 
tice and  a  pernicious  sanction  of  un- 
fair dealing  to  hold  that  Robertson, 
who  had  by  his  contract  in  writing, 
under  seal,  executed  and  delivered  to 
Elam,  reciting  that  it  was  made  and 


executed  for  a  valuable  consideration 
received,  bound  himself  not  to  with- 
draw his  offer  therein  made  to  sell  to 
Elam  or  his  assigns  the  496  bhares  of 
the  capital  stock  of  the  Watkins-Cot- 
trell  Company  until  December  1,  1904, 
could,  after  Watkins  had  been  shown 
the  contract,  and,  relying  upon  its 
binding  force  and  effect  upon  Robert- 
son, before  the  time  limit  therein 
named  had  expired,  accepted  the  offer 
and  offered  to  pay  the  purchase  price 
for  the  stock,  defeat  the  very  object 
and  purpose  of  the  contract  by  merely 
showing  that  this  recital  in  the  con- 
tract, of  the  receipt  of  a  valuable  con- 
sideration, was  untrue.  Contracts  or 
options  of  this  character  have,  at  this 
day,  become  of  common  usA  in  the 
business  world;  and  dealings  had  in 
reliance  upon  them  would  become  very 
uncertain,  risky,  and  undesirable,  if 
such  a  contract,  as  a  matter  of  law, 
may  be  converted  into  a  snare  and  a 
delusion  by  permitting  the  party  mak- 
ing it  to  withdraw  from  or  break  It, 
before  it  expires  by  its  own  terms;  as 
though  the  contract  were  not  uhder 
seal,  and  did  not  contain  a  recital  that 
a  valuable  consideration  had  been  paid 
therefor.  Safety  and  fair  dealing  in 
transactions  of  this  character  require 
that  such  contracte  be  regarded  as 
sacred,  and  as  binding  upon  the  par- 
ties intended  to  be  bound  thereby,  as 
other  contracts  which  can  only  be  de- 
feated, impeached,  or  avoided  for 
fraud  or  illegality." 

In  O'Brien  v.  Boland  (1896)  166 
Mass.  481,  44  N.  E.  602,  the  option  was 
for  the  sale  of  land,  and  was  apparent- 
ly without  consideration.  The  promis- 
ors attempted  to  revoke  the  option 
within  the  time  therein  specified;  but 
the  optionee,  having  accepted  the  of- 
fer within  such  time,  though  after  the 
attempted  revocation,  specific  per- 
formance was  granted,  notwithstand- 
ing such  attempted  revocation. 

In  Womack  v.  Agee  (1916)  79  W. 
Va.  22,  90  S.  E.  792,  where  a  contract 
for  the  sale  of  land  provided  for  the 
giving  of  notes  for  the  price,  and  gave 
the  purchaser  an  option  to  convey  a 
different  lot  to  the  vendors  instead  of 
paying  one  of  such  notes,  the  court, 
while  holding  that  this  option  neces- 


Digitized  by  VjOOQIC 


634 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


sarily  expired  at  the  maturity  of  the 
note,  held  also  that  the  vendors'  fail- 
ure to  place  their  deed  in  the  bank, 
holding  the  note  for  collection  ex- 
tended the  time  for  payment  of  the 
note,  and  thus  extended  the  purchas- 
er's option  as  to  the  mode  of  payment. 
The  court,  after  saying  that  options 
under  seal  and  those  founded  upon 
valuable  considerations  were  irrev- 
ocable, said  that  the  option  in  ques- 
tion was  under  seal,  and  was  sup- 
ported by  a  valuable  consideration, 
and  therefore  could  neither  be  re- 
voked nor  indirectly  avoided. 

T£e  rule,  as  stated  above,  is  also 
supported  to  some  extent  by  the  fol- 
lowing cases : 

— Mathews  Slate  Co.  v.  New  Empire 
Slate  Co.  (1903)  122  Fed.  972,  holding 
that  where  a  lease  containing  an  op- 
tion to  purchase  was  under  seal,  and 
recited  a  consideration  of  $1  and  other 
good  and  valuable  considerations  for 
the  option,  the  option  was  valid  and 
binding,  and  might  be  specifically  en- 
forced, though  the  parties  had  in  mind 
the  leasing  as  part  of  the  consider- 
ation, and  though  the  lessee  had  not 
performed  the  terms  and  conditions  of 
the  lease  as  to  payment  of  rent  or  roy- 
alty, and  furnishing  statements  of  the 
amount  of  slate  quarried.  The  court, 
however,  also  held  that,  if  perform- 
ance of  the  provisions  of  the  lease  was 
a  part  of  the  consideration  for  the  op- 
tion, there  had  been  a  substantial 
compliance  with  its  provisions;  and 
that,  in  so  far  as  there  had  been  a  de- 
fault under  the  lease,  it  was  cured  by 
subsequent  performance,  and  accept* 
ance  of  such  performance  by  tiie 
lessor; 

—Mansfield  v.  Hogdon  (1888)  147 
Mass.  304,  17  N.  E.  544,  where,  in 
granting  specific  performance  of  a 
covenant,  under  seal,  to  sell  land  at 
any  time  within  thirty  days,  the  court 
said  that  a  covenant  to  sell  was  not 
voluntary,  in  such  a  sense  that  equity 
would  refuse  specific  performance.  It 
would  seem,  however,  that  the  option 
had  not  been  revoked  until  after  its 
acceptance ; 

—Brewer  v.  Sowers  (1912)  118  Md. 
681,  86  Atl.  228,  where  the  court  said 
that  if  the  amount  to  be  paid  for  prop- 


erty, in  casd  an  option  to  purchase  was 
exercised,  was  the  full  value  of  the 
property,  a  consideration  of  $1  would 
support  the  option,  especially  where 
the  option  was  under  seal.  The  court, 
however,  added  that  the  case  did  not 
depend  on  this  question,  as  the  option 
had  been  exercised.  Specific  perform- 
ance was  granted ; 

— Cummins  v.  Beavers  (1904)  103 
Va.  280,  106  Am.  St.  Rep.  881,  48  S.  E. 
891,  1  Ann.  Cas.  986,  in  which  the 
court,  without  any  discussion  of  the 
fact  that  the  option  was  under  seal, 
held  that  an  option  for  the  sale  of 
land,  the  only  consideration  for  which 
was  $1,  was  valid,  and  entitled  the 
holder  to  specific  performance,  where 
he  accepted  the  offer  within  the  time 
specified;  and  that  it  could  not  be 
withdrawn  by  the  promisor  within  that 
time. 

In  Gaar  Scott  Co.  v.  Ottoson  (1911) 
21  Manitoba  L.  R.  462,  19  West.  L.  R. 
472,  it  was  held  that  an  order  for 
machinery,  under  seal,  was  not  rev- 
ocable before  acceptance,  as  an  or- 
dinary order  would  be.  The  court  ap- 
parently held,  however,  that  the  order 
had  been  accepted  before  the  revoca- 
tion, though  the  seller  had  delayed 
shipping  the  machinery,  in  order  to 
ship  it  with  other  machinery  ordered 
by  the  purchaser  from  another  party. 
The  seller  brought  an  action  for  the 
price  of  the  machinery,  and  recovered. 
An  option  may,  of  course,  be  given  by 
the  buyer  as  well  as  the  seller,  and  in ' 
this  respect  there  is  no  distinction  be- 
tween this  case  and  those  cited  above; 
but  the  theory  upon  which  options  un- 
der seal,  or  supported  by  a  consider- 
ation, are  held  irrevocable, — ^in  Ameri- 
can courts,  at  least, — is  that  there  is  a 
binding  completed  contract;  not  a  con- 
tract of  sale,  but  a  contract  to  leave 
the  offer  open.  There  would  seem  to 
have  been  no  such  contract  in  this 
case,  unless  a  seal  be  regarded  as  im- 
porting  a  promise  to  leave  the  offer 
open,  as  well  as  a  consideration  for 
such  promise.  The  ruling  would  se^m 
to  offer  an  easy  way  of  evading  (in 
many  jurisdictions,  at  least)  the  rule 
that  an  order  for  goods  taken  by  an 
agent,  subject  to  acceptance  by  his 
principal,  is  revocable  before  such  ac- 
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ceptanee  by  merely  supplying  the 
asrent  with  order  blanks  bearing  the 
magical  letters  "L.  S."  on  the  "dotted 
line." 

There  are  some  eases  in  conflict  or 
seeminar  conflict  with  those  cited 
above,  and  they  may  be  separated  into 
three  classes:  the  first  class  consist- 
ing of  cases  which  may  be  distin- 
guished from  those  referred  to  above ; 
the  second'class,  consisting  of  a  single 
case  apparently  in  direct  conflict  with 
the  principles  stated;  and  the  third 
class,  consisting  of  those  cases  which, 
without  denying  such  principles,  deny 
that  they  apply  in  courts  of  equity.  In 
many  of  the  cases  of  the  first  class,  as 
remarked  in  the  reported  case 
(Thohason  t.  Besches,  ante,  626), 
iiie  effect  of  the  seal  does  not  seem  to 
have  been  brought  directly  to  the  at- 
tention of  the  court.  The  following 
cases  are  of  this  character: 

— Smith  V.  Reynolds.  (1880)  8  Mc- 
Crary,  157,  8  Fed.  696,  2  Mor.  Min. 
Rep.  227,  in  which  a  title  bond,  pre- 
sumably under  seal  and  apparently 
optional  in  form,  was  held  invalid  for 
want  of  a  consideration,  the  court 
saying  that  such  bonds  were  of  no 
force  or  effect  unless  carried  out  by  a 
tender  of  the  price  and  its  acceptance 
by  the  obligor; 

— Bethea  v.  McCullough  (1915)  196 
Ala.  480,  70  So.  680,  where  an  instru- 
ment in  the  form  of  a  conveyance,  un- 
der seal,  leaving  it  optional  with  the 
vendee  to  pay  the  purchase  price,  was 
not  witnessed  or  acknowledged  as  a 
conveyance,  and  was,  accordingly, 
treated  as  not  essentially  different 
from  an  option.  Though  the  instru- 
ment was  under  seal,  the  court  ignored 
this  fact  and  inquired  into  the  con- 
sideration. It,  however,  held  that 
there  was  a  consideration,  and  that  the 
fact,  if  it  was  a  fact,  that  the  recited 
consideration  of  $1  was  not  paid  did 
not  affect  the  validity  of  the  option,  as 
the  grantor  was  entitled  to  its  pay- 
ment and  estopped  to  deny  that  it  had 
been  paid; 

— Gordon  t.  Darnell  (1880)  6  Colo. 
302,  in  which  it  was  held  that,  there 
being  no  consideration  for  a  title  bond, 
it  imposed  no  obligation  on  either 
party,  and  was  subject  to  revocation 


by  the  obligor  at  any  time  before  ac- 
ceptance by  the  obligee; 

— Simms  v.  Xide  (1894)  94  Ga.>663, 
21  S.  E.  220,  in  which  the  court  held, 
without  writing  any  opinion  except  a 
syllabus,  that  a  contract,  under  seal, 
to  convey  land  to  another  upon  a  pay- 
ment by  him  of  the  stipulated  price, 
provided  such  payment  be  made  with- 
in six  months,  was  obligatory  if  sup- 
ported by  a  consideration  of  $6  actual- 
ly paid  by  the  obligee  to  the  obligor; 

— Paddock  v.  Davenport  (1890)  107 
N.  C.  710,  12  S.  E.  464;  Bryant  Timber 
Co.  V.  Wilson  (1909)  161  N.  C.  154, 184 
Am.  St.  Rep.  982, 66  S.  E.  932;  Winders 
V.  Kenan  (1918)  161  N.  C.  628, 77  S.  E. 
687,  in  which  the  court,  without  re- 
ferring to  the  fact  that  the  option  in- 
volved was  under  seal,  said  that 
options  not  based  on  a  valuable  con- 
sideration might  be  withdrawn  at  any 
time  before  acceptance.  In  none  of 
the  cases,  however,  had  there  been  any 
revocation  of  the  option ;  ^ 

—House  V.  Jackson  (1898)  24  Or. 
89,  82  Pac.  1027,  in  which  the  court,  in 
discussing  an  option  to  purchase  land 
contained  in  a  lease  under  seal,  with- 
out referring  to  the  effect  of  the  seal, 
said  that  the  option  was  not  binding 
on  the  lessor  unless  some  consider- 
ation existed  at  the  time  the  contract 
was  executed.  The  court,  however, 
held  that  there  was  a  consideration ; 

—Warren  v.  Castello  (1891)  109  Mo. 
888,  32  Am.  St.  Rep.  669,  19  S.  W.  29, 
in  which  specific  performance  of  an 
agreement  in  the  form  of  a  bond,  pre- 
sumably under  seal,  giving  the  obligee 
the  privilege  of  purchasing  land  at 
any  time  within  fifteen  years,  was 
denied  because  the  obligee  was  a 
married  woman  and  incapable  of 
agreeing  to  purchase,  and  there  was 
no  consideration,  the  court  saying  that 
the  agreement  was  gratuitous  and  vol- 
untary, and  incapable  of  enforcement. 

In  Penn  Match  Co.  v.  Hapgood 
(1886)  141  Mass.  145,  7  N.  E.  22, 
there  were  involved  contracts  with 
promoters  of  a  corporation  for  the 
sale  of  machinery  and  appliances  to 
the  corporation.  As  the  corporation 
was  not  then  in  existence,  the  court 
held  that  these  agreements  were 
nothing  more  than  offers,  revocable  at 
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any  time  before  acceptance  by  the  cor- 
poration  after  its  incorporation,  and 
it  said  that  the  fact  that  one  of  the 
contracts  was  under  seal  was  inuna- 
terial  in  this  respect.  The  court's 
subsequent  remarln,  however,  seem  to 
indicate  that  it  meant  that  the  seal  did 
not  dispense  with  an  acceptance  of  the 
offer,  and  that  there  had  been  no  ac> 
ceptance.  If  the  court  meant  any- 
thing more  than  this,  the  case  would 
seem  to  be  inconsistent  with  the  latter 
case  of  O'Brien  v.  Boland  (1896)  166 
Mass.  481,  44  N.  E.  602,  discussed 
above,  unless  it  is  distinguishable  on 
the  ground  that  one  element  of  an 
option,  a  promise  to  keep  the  offer 
open,  was  lacking. 

In  MoHsie  v.  Cyrus  (1911)  61  Or.  17, 
119  Pac.  485,  rehearing  denied  (1912) 
61  Or.  21,  119  Pac  624  (the  case  re- 
ferred to  above  as  constituting  the 
second  class  of  the  cases  opposed  to 
the  general  rule) ,  an  agreement  under 
seal  for  the  sale  of  land,  being  unilat- 
eral in  form,  was  held  a  mere  offer  to 
sell.  The  vendor  attempted  to  with- 
draw the  offer,  and  the  purchaser  sub- 
sequently att«npted  to  accept  it,  and 
brought  suit  for  specific  performance, 
which  was  denied.  As  one  ground  for 
its  decision,  the  court  held  that,  as  no 
time  was  specified  during  which  the 
offer  would  be  held  open,  it  could  only 
be  accepted  within  a  reasonable  time, 
even  though  supported  by  a  consid- 
eration, and  that  a  reasonable  time 
had  expired  before  the  acceptance; 
but  the  court  also  held  that  the  seal 
was  only  prima  facie  evidence  of  a 
consideration,  that  there  was  in  fact 
no  consideration,  and  that  the  offer 
could,  therefore,  be  withdrawn  at  any 
time ;  and,  though  the  holding  that  the 
seal  was  only  prima  facie  evidence  of 
consideration  was  attacked  by  a  mo- 
tion for  rehearing,  the  court  expressly 
refused  to  recede  therefrom.  While 
this  was  a  suit  for  specific  perform- 
ance, the  court's  decision  does  not  ap- 
pear to  have  been  influenced  by  that 
fact;  nor  does  the  court  refer  to  the 
fact  that  the  distinction  between 
sealed  and  unsealed  instruments  has 
been  abolished  in  Oregon,  though  such 
is  said  to  be  the  case  (Elliott,  Contr. 
§  198)  ;  and,  moreover,  the  author  just 


cited  says  that  the  effect  of  such  legis- 
lation is  not  substantially  different 
from  the  effect  of  statutes  allowing  the 
presumption  of  a  consideration  to  be 
rebutted,  under  which,  as  said  above, 
it  is  usually  held  that  such  presump- 
tion may  not  be  rebutted  for  the  pur- 
pose of  invalidating  the  instrument. 

In  some  jurisdictions  it  is  held  that 
equity  will  inquire  into  the  actual  con- 
sideration for  the  option,  though 
under  seal,  and  that  if  there  was  no 
consideration,  or  merely  a  nominal 
consideration,  and  the  offer  was  with- 
drawn before  acceptance,  specific  per- 
formance will  be  denied.  Rude  v. 
Levy  (1908)  48  Colo.  482,  24  L.RJL 
(N.S.)  91,  127  Am.  St.  Rep.  123,  96 
Pac.  660;  Crandall  v.  Willig  (1897) 
166  m.  288,  46  N.  E.  765;  Corbeit  t. 
Gronkhite  (1909)  289  IlL  9,  87  N.  E. 
874;  Storch  v.  Duhnke  (1899)  76  Minn. 
521,  79  N.  W.  583;  Davis  v.  Petty 
(1898)  147  Mo.  874,  48  S.  W.  944.  And 
see  also  Savereux  v,  Tourangeau 
(1908)  16  Ont  L.  Rep.  600,  11  Ont. 
Week.  Rep.  944,  where,  however,  the 
opinion  in  which  this  question  is  dis- 
cussed does  not  seem  to  have  been  con- 
curred in  by  a  majority  ef  the  court; 
and,  while  the  judgment  is  reversed  on 
other  grounds,  the  majority  apparent- 
ly hold  that  plaintiff  might  have  spe- 
cific performance. 

These  cases  are  all  based  on  the 
role,  stated  by  the  Illinois  cases  (quot- 
ing from  8  Pom.  Eq.  Jur.  §  1293),  as 
follows :  "Equity  will  never  enforce  an 
executory  agreement  unless  there  was 
an  actual,  valuable  consideration;  and, 
unlike  the  common  law,  it  does  net 
permit  a  seal  to  supply  the  place  of  a 
real  consideration.  Disregarding  mere 
forms  and  looking  at  the  reality,  it 
requires  an  actual  valuable  consid- 
eration as  essential  in  every  such 
agreement,  and  allows  the  want  of  it 
to  be  shown,  notwithstanding  the  seal, 
in  the  enforcement  of  covenants,  set- 
tlements, and  executory  contracts  of 
every  description." 

Storch  V.  Duhnke  (1899)  76  Minn. 
521,  79  N.  W.  533,  supra.  Involved  a 
written  agreement  under  seal  for  the 
exchange  of  land,  containing  a  provi- 
sion that  it  was  subject  to  the  procur- 
ing of  a  satisfactory  loan  by  one  par^ 


Digitized  by 


Google 


ANNO.— OPTION— SEAL— NECESSITY  OP  CONSIDERATION.      «87 


on  the  property  to  be  taken  by  him. 
Because  of  this  provision,  it  was  held 
that  it  amounted  only  to  a  proposal  or 
offer  by  the  other  party,  which  he  was 
at  liberty  to  withdraw  at  any  time  be- 
fore its  acceptance,  and  that,  having 
been  so  withdrawn,  specific  perform- 
ance could  not  be  granted.  The  court 
based  its  holding  that  the  offer  was 
revocable  on  two  grounds.  The  first 
was,  that  when  a  sealed  intrtmment  ex- 
presses the  consideration,  the  seal 
does  not  import  any  otiier  considera- 
tion than  that  expressed,  which,  in 
the  agreement  in  question,  was  the 
mutual  promises  of  the  parties.  The 
second  ground  was  thus  stated  by  the 
court:  "If  there  is  any  one  thing  set- 
tled in  equity  jurisprudence,  it  is  that 
equity  will  not  compel  a  man  to  give 
away  his  property  because  he  has 
promised  to  do  so  under  seal.  Equity 
always  requires  an  actual  considera- 
tion in  the  case  of  executory  agree- 
ments, and  permits  evidence  as  to  the 
want  of  it  without  regard  to  the  seal. 
.  .  .  The  courts  of  equity  inquire 
into  the  question  of  consideration,  not 
for  the  purpose  of  setting  aside  the 
contract,  but  for  the  purpose  of  ascer- 
taining whether  they  ought  to  lend 
their  peculiar  auxiliary  remedies  to 
aid  in  its  enforcement.  And  if  this  is 
true  in  tiie  case  of  executory  contracts 
themselves,  it  must  be  equally  so  in 
the  case  of  mere  options,  properly  so- 
called,  on  the  principle  that  the  lesser 
includes  [is  included  in]  the  greater, 
and  the  whole  includes  all  its  parts." 
As  will  be  seen  from  the  cases  cited 
in  the  first  part  of  this  note,  most  of 
which  were  cases  of  specific  perform- 
ance, such  relief  is  granted  in  many 
jurisdictions.  In  those  cases,  however, 
the  effect  of  the  rule  that  equity  will 
not  enforce  a  contract  not  supported 
by  a  valuable  consideration,  though 
under  seal,  does  not  seem  to  have  been 
squarely  called  to  the  court's  atten- 
tion. This  question  was  raised  in 
Wstkins  V.  Robertson  (1906)  105  Va. 
269,  6  LJK.A.(N.S.)  1194,  116  Am.  St 


Rep.  880,  64  S.  E.  S3,  overruling  Gray- 
bill  V.  Brugh  (1898)  89  Va.  895.  21 
L.R.A.  188,  87  Am.  St.  Rep.  894,  17  S. 
E.  558,  and  the  court  held  that  specific 
performance  could  be  granted ;  but  its 
decision  was  influenced  to  some  extent 
by  the  fact  that,  in  Virginia,  there  is 
no  statute  abolishing  or  modifying  the 
common-law  rule  as  to  the  effect  to  be 
giVen  to  the  seal  upon  executory  con- 
tracts. 

This  question  was  also  discussed  in 
McMillan  v.  Ames  (1885)  88  Minn. 
257, 22  N.  W.  612,  and  while  the  court's 
remarks  on  this  point  were  obiter  (the 
action  having  been  at  law),  and  have 
since  been  repudiated  by  the  same 
court  in  Storch  v.  Duhnke  (Minn.) 
supra,  they  present  the  argument  in 
favor  of  granting  specific  performance 
quite  clearly.  The  court  said:  "It  is 
true  that  equil^  will  not  lend  its 
auxiliary  remedies  to  aid  in  the  en- 
forcement of  a  contract  which  is  in- 
equitable, or  is  not  supported  by  a 
substantial  consideration;  but  at  the 
same  time  it  will  not,  on  such  grounds, 
interfere  to  set  it  aside.  But  no  rea- 
son appears  why  equity  might  not 
have  decreed  specific  performance  in 
this  case  (had  the  land  not  been  sold), 
because  the  substantial  and  meritori- 
ous consideration  required  by  the 
court  in  such  case  would  consist  in 
that  stipulated  in  the  instrument  as 
the  condition  of  a  conveyance,  per- 
formance of  which  by  the  plaintiff 
would  have  been  exacted  as  a  pre- 
requisite to  relief,  so  as  to  secure  to 
defendant  mutuality  in  the  remedy, 
and  all  his  rights  under  the  contract. 
The  inquiry  would  not  in  such  case  be 
directed  to  the  constructive  considera- 
tion evidenced  by  the  seal,  for  a  mere 
nominal  consideration  would  have  sup- 
ported defendant's  ,  offer  or  promise 
upon  the  prescribed  conditions." 

To  the  same  effect  is  the  reported 
case  (Thomason  v.  Bescher,  ante, 
626).  And  see  also  6  Pom.  Eq.  Jur. 
S  773.  A.  McT. 
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STEARNS  SALT  &  LUMBER  COMPANY,  Appt., 

V. 

DENNIS  LUMBER  COMPANY. 

Michigan  Supreme  Oonrt  —  September  28,  1910. 
(188  Mich.  700,  154  N.  W.  9L) 

Sale  —  warranty  —  partial  acceptance  —  divisible  contract. 

A  purchaser  of  a  carload  of  lumber  warranted  to  be  of  a  certain  grade 
may  accept  the  portion  which  is  of  that  grade  and  reject  the  balance  by 
promptly  notifjang  the  vendor  of  the  rejection. 

iSee  note  on  this  question  beginning  on  page  643.] 

(Ostrander,  Stone,  and  Steere,  JJ.,  dissent.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Kent 
County  in  defendant's  favor  in  an  action  brought  to  recover  a  balance 
alleged  to  be  due  on  two  carloads  of  lumber  sold  by  plaintiff  to  defendant. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Hatch,  McAllister,  &  Ray-  ajrreed  quality  need  not  accept  and  pay 
mend,  for  appellant:  for  the  entire  shipment  tendered  him 

This  was  clearly  a  single  sale  and  a     by  the  seller,  where  the  seller  has  min- 


single  delivery  of  the  goods  sold,  and 
the  defendant,  on  inspection  of  the 
goods,  was  bound  to  accept  or  reject 
the  whole,  and  could  not  accept  part 
and  reject  the  remainder. 

George  D.  Sisson  Lumber  &  Shingle 
Co.  V.  Haak,  139  Mich.  383,  102  N.  W. 
946;  Columbus  &  H.  Coal  &  I.  Co.  v. 
See,  169  Mich.  661,  185  N.  W.  920;  2 
Mechem,  Sales,  §  1398;  Benjamin, 
Sales,  §  426;  Tiffany,  Sales,  111; 
Manss-Bruning  Shoe  Co.  v.  Prince,  51 
W.  Va.  510,  41  S.  E.  907;  Morse  v. 
Brackett,  98  Mass.  205;  Mansfield  v. 
Trigg,  118  Mass.  350. 

In  executory  contracts,  with  an  im- 
plied warranty,  the  duty  is  to  inspect 
and  reject,  or  pay  the  contract  price. 

Farrington  v.  Smith,  77  Mich.  550, 43 
N.  W.  927;  Talbot  Paving  Co.  v.  Gor- 
man, 103  Mich.  408,  27  L.R.A.  96,  61 
N.  W.  655;  Williams  v.  Robb,  104  Mich. 
242,  62  N.  W.  352;  Buick  Motor  Co. 
v.  Reid  Mfg.  Co.  150  Mich.  118,  118  N. 
W.  591 ;  Remy  v,  Healy,  161  Mich.  266, 
29  L.R.A.(N.S.)  139,  126  N.  W.  202,  21 
Ann.  Cas.  74;  Gill  v.  National  Gaslight 
Co.  172  Mich.  295,  137  N.  W.  690;  Co- 
lumbus &  H.  Coal  &  I.  Co.  V.  See,  169 
Mich.  661, 135  N.  W.  920. 

Messrs.  Travis,  Merrick,  &  Werner, 
for  appellee: 

A  purchaser  of  lumber  of  a  certain 


gled  with  the  lumber  ordered  other 
lumber,  which  is  of  a  vastly  inferior 
grade  and  so  poor  that  it  is  absolutely 
worthless  for  any  purpose. 

McFadden  v.  Wetherbee,  63  Mich. 
395,  29  N.  W.  881;  Lampson  v.  Cum- 
mings,  52  Mich.  491, 18  N.  W.  232;  Can- 
ton Lumber  Co.  v.  Liller,  112  Md.  258, 
76  Atl.  416;  Gilbert  v.  Alton,  88  App. 
Div.  62,  84  N.  Y.  Supp.  682;  Moiling  v. 
Dean,  18  Times  L.  R.  217;  Pacific 
Coast  Elevator  Co.  v.  Bravinder,  14 
Wash.  315,  44  Pac.  544;  Hubbard  v. 
George,  49  111.  275;  Huntington  v. 
Lowe,  3  La.  Ann.  377;  Flint  v.  Lyon, 
4  Cal.  17;  Robert  Buist  Co.  v.  Lan- 
caster Mercantile  Co.  73  S.  C.  48,  52  S. 
£.  789;  Cohen  v.  Pemberton,  53  Conn. 
221,  55  Am.  Rep.  101,  2  Atl.  315,  6  Atl. 
682;  Buckeye  Buggy  Co.  v.  Montana 
Stables,  43  Wash.  49,  117  Am.  St.  Rep. 
1032,  85  Pac.  1077;  Kellogg  v.  Murphy, 
54  N.  Y.  685;  Rodman  v.  Guilford,  112 
Mass.  405;  Meyer  v.  Everett  Pulp  & 
Paper  Co.  184  Fed.  945. 

Kuhn,  J.,  delivered  the  opinion  of 
the  court: 

On  December  29,  1911,  the  de- 
fendant company  placed  an  order 
with  the  plaintiff  company  by  tele- 
phone for  two  carloads  of  a  certain 
grade  of  lumber,  and  followed  tUs 
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by   letter    confirmins:    the    same, 
which  read  as  follows: 

Dennis  Lumber  Company. 

Grand  Rapids,  Mich.,  12-29-11. 

Steams  Salt  &  Lumber  Company, 

Ludington,  Mich. 
Gentlemen: — 

Confirming  conversation  over  the 
phone  the  other  evening  with  Mr. 
Holland,  at  which  time  he  booked 
our  order  for  the  two  more  cars  of 
4  in.  No.  4  pine  crating  strips  D2S 
to  I  in.,  to  be  same  quality  as  the 
last  shipped  us,  we  wish  to  inquire 
as  to  how  soon  you  will  be  able  to 
make  shipment  of  these  two  cars. 
Awaiting  your  reply,  we  are. 
Yours  very  truly, 
Dennis  Lumber  Company. 

To  this  communication  the  plain- 
tiff company  replied  under  date  of 
December  30,  1911,  advising  that 
the  lumber  would  be  shipped  at 
once. 

On  January  6,  1912,  the  plaintiff 
mailed  to  the  defendant  an  invoice 
of  the  first  car  of  lumber  shipped, 
and  on  January  11, 1912,  sent  an  in- 
voice of  the  second  carload  shipped. 
The  first  car  oi  lumber  was  placed 
for  unloading  February  19,  1912, 
and  was  unloaded  on  the  following 
day.  The  other  car  was  placed  for 
unloading  on  February  21,  1912, 
and  the  unloading  of  that  car  was 
completed  within  two  days,  on 
February  23.  On  the  next  day, 
February  24,  1912,  defendant  noti- 
fied plaintiff  of  the  rejection  of  part 
of  the  lumber  received,  by  the  fol- 
lowing communication: 

Dennis  Lumber  Company. 
Grand  Rapids,  Mich.,  Feb,  24,  1912. 
Steams  Salt  &  Lumber  Co., 
Ludington,  Mich. 
G^itlemen : — 

We  herewith  hand  you  report  on 
the  two  cars  of  pine  crating  as  f ol'- 
lows  * 

B.  *  H.  61015....  37.106  ft.  of  good 

1.479  ft  of  wortUaM  call* 


28^85  ft  total 
— which  ahow*  a  •hortage  of  32  tt 
0.  a  U  9114  ....  25,M0  ft  of  good 

2,S9S  ft.  of  wortblesa  cnlla 


27,985  ft  total 
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The  writer  has  looked  these  culls 
',  over  very  carefully,  and  there  is  no 
doubt  but  that  our  customer  has 
been  more  than  fair  in  what  he  has . 
taken.  However,  if  you  wish^  we 
'will  have  Mr.  Tillitson  go  over  the 
culls,  or  if  your  Mr.  Holland  can 
spare  the  time  to  go  with  us  to  look 
them  over  the  next  time  he  is  down 
here,  it  will  save  any  unnecessary 
expense  in  the  matter. 

We  are  certainly  surprised  that 
any  inspector  could  or  would  at- 
tempt to  ship  any  such  strips  for 
No.  4,  as  they  are  so  poor  and  rot- 
ten that  they  will  hardly  hold  to- 
gether and  are  absolutely  of  no 
value  whatever. 

We  herewith  inclose  statement 
and  our  check  to  balance  account 
for  these  two  cars. 

Yours  very  truly, 
Dennis  Lumber  Company. 

The  plaintiff  company  immediate- 
ly replied  that  it  would  not  consent 
to  any  loss  on  the  car,  and  must 
have  settlement  in  full.  Further 
correspondence  was  had  between 
the  parties,  and  finally  suit  was 
brought  to  recover  the  sum  of 
$50.75,  the  claimed  balance  due  on 
the  two  cars  in  question,  the  value 
of  the  lumber  rejected.  Suit  was 
started  in  the  justice's  court,  which 
resulted  in  a  judgment  in  favor  of 
the  defendants,  and  on  appeal  taken 
to  the  circuit  court  the  trial  judge 
directed  a  verdict  of  no  cause  of  ac- 
tion. 

It  is  contended  here  that  the  cir- 
cuit judge  erred  in  holding  and  in- 
structing the  jury  that  the  contract 
in  question  was  severable,  and  that 
the  defendant  had  a  right  to  reject 
part  of  the  lumber  in  question  and 
accept  the  remainder.  It  is  the  con- 
tention of  the  plaintiff  that  the  de- 
fendant had  purchased  these  two 
cars  of  lumber,  of  one  quality  and 
grade,  and  as  soon  as  the  cars 
arrived  the  defendant  had  a  reason- 
able time  in  which  to  inspect  the 
same  and  ascertain  if  they  complied 
with  the  requirements  of  the  con- 
tract as  to  quality  and  grade,  and 
after  such  examination  defendant 
was  obliged  to  either  accept  or  re- 
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ject  all  of  the  lumber;  and  if  he  ac- 
cepted a  part  of  the  lumber,  and 
then  used  the  same,  he  was  obliged 
'  to  pay  the  contract  price  of  all  of 
the  lumber.  Reliance  is  placed  up- 
on ihe  cases  of  George  D.  Season 
Lumber  &  Shingle  Co.  v.  Haak,  139 
Mich.  388,  102  N.  W.  946,  and  Co- 
lumbus &  H.  Coal  &  I.  Co.  V.  See, 
169  Mich.  661. 135  N.  W.  920. 

It  is  true  that  it  is  the  rule  of 
law  in  this  state  that  in  an  execu- 
tory contract  for  the  sale  of  per- 
sonal property,  where  there  is  an 
implied  warranty,  the  warranty 
does  not  survive  the  acceptance  of 
the  goods;  and  it  becomes  the  duty 
of  the  purchaser  to  make  an  inspec- 
tion and  reject,  or  pay  the  contract 
price,  whidi  proposition  of  law  is 
fully  sustained  by  the  two  Michi- 
gan cases  above  cited.  But  the 
question  here  is  rather  whether  or 
not  the  contract  in  question  is  a 
severable  one,  and  whether  or  not 
the  defendant  could,  after  inspec- 
tion, in  view  of  the  rule  of  law 
here  established,  reject  that  part 
of  the  lumber  which  did  not  meet 
the  specifications.  The  question  of 
the  right  of  the  consignee  to  re- 
ject a  portion  of  the  shipment, 
which  is  below  grade  or  worthless, 
while  accepting  the  greater  part  of 
the  shipment,  is  not  involved  in  the 
decision  of  the  George  D.  Sisson 
Lumber  &  Shingle  Co.  Case,  supra, 
and  likewise  in  the  Columbus  &  H. 
Coal  &  I.  Co.  Case,  supra,  the  en- 
tire cargo  was  of  an  inferior  qual- 
ity, and  the  consignee  accepted  the 
shipment  of  coal  and  attempted  to 
make  a  settlement  upon  a  reduced 
price,  because  of  the  alleged  in- 
ferior quality  of  the  coal.  No  Mich- 
igan case  has  been  uJIed  to  our  at- 
tention, nor  have  we  been  able  to 
find  such  a  case,  in  which  the  pre- 
cise question  here  involved  was  un- 
der consideration. 

In  the  case  of  McFadden  v.  Weth- 
erbee,  68  Mich.  390,  29  N.  W.  881, 
in  which  there  was  under  considera- 
tion a  contract  for  ihe  delivery  to 
a  vendee  of  pine  blocks  of  a  speci- 
fied quality,  and  the  vendee  had 
failed  to  reject  the  blocks  at  the 


time  of  delivery,  although  advised 
that  they  were  defective,  and  paid 
for  the  same,  this  court  said :  "The 
defendant  had  the  right,  at  the  time 
of  the  delivery,  to  reject  any  and  all 
blocks  not  coming  up  to  the  stand- 
ard of  the  contract;  but  if  it  paid 
for  them  at  that  time  or  afterwards, 
without  rejecting  any,  although 
complaint  was  made  of  their  being 
defective,  the  defendant  neverthe- 
less lost  thereby  the  right  in  this 
suit  to  plead  a  breach  of  the  con- 
tract as  far  as  the  blocks  so  paid  for 
were  concerned;  nor  would  it  au- 
thorize the  rejection  and  nonaccept- 
ance  of  blocks  thereafter  to  be  de- 
livered under  the  contract,  without 
a  showing  that  the  blocks  so  offered 
to  be  delivered  were  also  defective. 
No  such  showing  was  made." 

So,  in  the  instant  case,  if  the  de- 
fendant had  taken  into  possession 
the  rejected  lumber  and  assumed  to 
dispose  of  it  at  a  less  price,  as  was 
done  in  the  Columbus  &  H.  Coal  & 
I.  Co.  Case,  supra,  there  could  be  no 
question  that,  under  the  law  in  this 
state,  the  damages  thus  sustained 
could  not  have  been  recouped  in  an 
action  to  recover  for  the  rejected 
lumber.  But  here  the  defendant 
moved  pr(»nptly  by  notifying  the 
plaintiff  the  very  next  day  after  the 
inspection,  of  IJie  rejection  of  the 
lumber  in  question. 

In  a  similar  case  in  Maryland, 
Canton  Lumber  Co.  v.  Liller,  107 
Md.  146,  68  Atl.  600,  the  court  held 
that  the  plaintiff  had  a  right  to  ac- 
cept lumber  which  was  up  to  the 
grade  contracted  for,  and  that  by  so 
doing  it  did  not  accept  the  part 
which  was  below  grade.  In  its 
opinion  the  court  said: 

"Unless  it  measured  up  to  the 
specifications,  it  was  of  no  practical 
value  to  the  plaintiff  for  the  only 
purpose  for  which  it  was  ordered, 
and,  not  being  a  dealer  equipped  for 
resale,  it  was  of  little. value  to  him 
for  any  purpose.  He  was  com- 
pelled, in  order  to  perform  his  con- 
tract with  the  railroad  company,  to 
purchase  without  delay  other  lum- 
ber to  replace  such  as  should  be  re- 
jected   under    proper    inspection. 
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Can  it  be  suppoeed  then  that  it  was 
the  intention  of  either  of  the  par- 
ties that  if  one  half  or  one  quarter 
of  the  lumber  passed  the  in8i)ection, 
and  the  remainder  was  rejected, 
that  the  plaintiff  could  not  use  the 
former  for  the  specific  purpose  for 
which  it  was  bought,  without  being 
required  to  take  also  the  rejected 
portion  which  he  could  not  use? 
Such  a  conclusion  is  as  irrational 
when  attributed  to  the  defendant 
as  when  attributed  to  the  plaintiff, 
under  all  the  circumstances  of  this 
case.  And  this  construction  is  sup- 
ported by  the  subsequent  dealing 
of  the  parties  with  respect  to  the 
rejected  lumber,  which  was  accept- 
ed and  removed  from  Keyser  by  the 
defendant.  It  is  true  that  this  alone 
would  not  be  conclusive,  and  it 
would  have  comparatively  little 
significance  if  accompanied  by -a  dec- 
laration that  the  acceptance  of  the 
rejected  lumber  was-  only  for  the 
purpose  of  reducing  thereby  the 
damage  sustained;  but  when  un- 
explained, as  in  this  case,  the  con- 
duct is  most  significant  of  the  in- 
tention of  the  parties.  As  illustra- 
tive of  this  view,  it  was  said  in 
Richards  v.  Shaw,  67  111.  222,  that 
the  modem  rule  is  that  the  entirety 
of  a  contract  of  sale  is  severed  by 
the  buyers  receiving  and  retaining 
a  part,  after  the  seller  has  refused 
or  failed  to  deliver  the  residue,  of 
the  specific  quantity  of  goods  bar- 
gained for. 

"The  case  of  Holmes  v.  Gregg,  66 
N.  H.  621,  28  Atl.  17,  telied  on  by 
the  plaintiff,  is  directly  in  point, 
and  meets  with  our  full  concur- 
rence. That  was  a  sale  of  lumber 
shipped  on  cars  in  five  lots,  three 
of  which  were  accepted  and  used 
by  the  defendants,  and  the  others, 
not  conforming  to  the  order  in 
qoality,  were  rejected  and  piled  in 
tiieir  yard,  where  they  remained, 
subject  to  Hie  plaintiffs  order.  The 
defendants  seasonably  informed  the 
plaintiffs  of  their  action,  and  ten- 
dered tile  price  of  the  accepted  lum- 
ber, and  the  court  said:  'Without 
an  express  stipulation  tiiat  the  con- 
tract was  or  was  not  entire,  the  par- 
ties might  have  understood  that  it 
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was  severable  in  such  a  sense  that 
the  defendants  copld  accept  the  lum- 
ber that  conformed  to  the  contmct 
and  reject  the  rest.'  " 

We  are  of  the  opinion  that  the 
trial  court  was  correct  in  iiolding 
that  the  contract  was  a  severable 
one,  and  no  error  was  committed  in 
so  charging  the  jury. 

In  his  reasons  for  directing  a  ver- 
dict the  court  also  stated  tluit  thua 
severing  the  contract  was  in  accord- 
ance with  a  custom  universal  among 
lumber  dealers,  and 
it  is  contended  that  saie-w«rr«>ty- 
this  was  error  he- fZ^i'JtUi^StTi^^ 
cause,  it  is  claimed,  contr«ot. 
the  testimony  in 
this  respect  falls  far  short  of 
establishing  such  a  universal  cus- 
tom as.  to  warrant  this  conclusion 
on  the  part  of  the  court.  Being  of 
the  opinion  that  the  court  arrived 
at  a  proper  conclusion  with  respect 
to  the  other  question,  and  properly 
directed  a  verdict  for  that  reason, 
it  is  unnecessary  for  us  to  deter- 
mine whether,  under  the  facts  in 
this  case,  the  testimony  was  suffi- 
cient to  justi^  a  conclusion  that  a 
universal  custom  had  been  estab- 
lished. 

The  judgment  is  afiirmed. 

Brooke,  Ch.  J.,  and  Moore  and 
Bird,  JJ.,  concurred  with  Kuhn,  J. 

Ostrander,  J.,  dissenting: 
The  first  letter  which  appears  in 
the  record  in  respect  to  the  matter 
in  controversy  was  written  by  the 
defendant  to  the  plaintiff  December 
29,  1911,  which  recites  that  it  con- 
firms a  conversation  over  the  phone 
between  plaintiff's  representative 
and  defendant's  representative,  "at 
which  time  he  booked  our  order  for 
the  two  more  cars  of  4  in.  No.  4 
pine  crating  strips  D2S  to  i  in., 
to  be  same  quality  as  the  last 
shipped  us,"  and  inquiring  when 
shipment  would  be  made.  In  an- 
swer the  plaintiff  on  December  30th 
wrote  the  defendant:  "Your  favor 
of  the  29th  received,  relative  to  two 
cars  4  in.  pine  strips,  and  we  are 
pleased  to  advise  you  we  are  in  posi- 
tion to  get  these  on  the  way  to  you 
at  once." 
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With  this  letter  went  a  statement 
on  an  order  blank  of  the  plaintiff, 
dated  December  30,  1911,  describ- 
ing two  cars  1x4  pine  crating  S2S 
to  f  in.,  $18,  upon  which  was 
printed:  "The  above  is  a  copy  of 
your  order  as  we  understand  it.  If 
incorrect  wire  us  immediately." 

The  first  car  was  shipped  January 
6, 1912,  on  which  day  the  invoice  of 
the  car  sent  to  the  defendant  is 
dated.    The  invoice  is : 

Pine  cratiDK  S2S  to  S  1x4  28617  13.00. .  .S72.02 
Less  freight. 

The  other  car  was  shipped  Janu- 
ary 11th,  the  invoice  dated  that 
day  and  sent  to  defendant,  and  the 
invoice  describes : 

Pine  crating  82S  to  S  lx«  27933  13.00 363.18 

Leas  frelgbt. 

These  invoices  and  the  cars  were 
received  by  the  defendant,  and  the 
cars  were  placed  by  them  with  their 
customers.  They  paid  $400  on  ac- 
count before  the  arrival  of  the  cars. 
Defendant  bought  the  lumber  to  be 
sold  again.  The  cars  were  unload- 
ed by  the  customers,  and  defendant 
wrote  plaintiff  on  February  24th, 
giving  a  report  of  the  two  cars, 
showing  that  out  of  the  first  car 
1,497  feet,  and  out  of  the  second  car 
2,395  feet,  had  been  rejected  as 
worthless  culls.  Accompanying 
this  report  and  statement  was  de- 
fendant's check  to  balance  the  ac- 
count as  per  the  statement.  On 
February  28th,  plaintiff  wrote  the 
defendant  acknowledging  receipt 
of  the  said  statement,  saying:  "Now 
in  reply  will  say  that  we  did  not 
sell  you  a  No.  4  grade.  Our  order 
confirming  this  deal  reads  1x4  pine 
crating,  which  means  No.  4  and  5 
mixed.  We  cannot  stand  any  loss 
whatever  on  these  two  cars  and  we 
must  have  settlement  in  full." 

Further  correspondence  followed, 
defendants  refused  to  pay,  and  this 
suit  was  brought  to  recover  the  bal- 
.  ance  of  $50.75.  The  cause  came  on 
for  trial  in  the  circuit  court,  on  an 
appeal  from  justice's  court,  and 
among  other  testimony  offered  on 
the  part  of  the  defendant  in  that 
court  was  some  which  the  defend- 


ant asserts  tended  to  and  did  prove 
a  custom  of  the  lumber  trade  per- 
mitting the  buyer  to  accept  part  of  a 
carwitiiout  accepting  all  of  it.  The 
testimony  further  tended  to  prove 
the  facts  above  stated,  but  nd  point 
appears  to  be  made  by  counsel  upon 
plaintiff's  denial  that  it  did  not  sell 
No.  4  grade.  In  argument  the  sale 
is  treated  as  one  upon  implied  war- 
ranty. The  circuit  court  directed  a 
verdict  for  the  defendants,  saying, 
among  other  things :  "I  think  it  sat- 
isfactorily appears  that  the  contract 
in  this  case  was  a  severable  con- 
tract, and,  further,  that  according 
to  the  custom  universal  amongst 
lumber  dealers,  the  conduct  of  the 
defendant  company  was  justified, 
and,  when  an  amount  was  sent  to 
the  defendant  covering  the  contract 
price  of  the  grade  of  lumber  accept- 
ed and  the  check  retained  by  the 
plaintiff  company,  that  the  defend- 
ant had  done  all  it  was  required  to 
do." 

The  testimony  fails  to  prove  a 
custom  known  to  plaintiff,  and  has 
little  tendency  to  prove  a  custom 
in  Grand  Rapids,  where  the  lumber 
in  question  was  received.  What  ef- 
fect the  court  gave  to  the  fact  that 
plaintiff  kept  the  check  sent  by  de- 
fendant with  its  statement  is  not 
apparent.  The  money  was  due  to 
it,  and,  as  it  contends,  was  a  par- 
tial payment  only. 

That  the  court  was  wrong  in 
holding  the  contract  severable  is,  I 
think,  clear.  It  was  not,  in  terms, 
severable.  The  sale  was  a  sale  of  a 
carload,  and  a  carload  was  tendered 
in  performance.  The  tender  of  a 
few  strips  or  of  half  a  carload 
would  not  have  answered  the  sell- 
er's promise.  The  action  of  the 
buyer  in  accepting  a  few  or  many 
strips,  or  boards,  would  not  sever 
the  contract.  Defendant,  with  no 
notice  to  plaintiff,  turned  the  lum- 
ber over  to  a  customer  before  in- 
spection. Submission  or  a  lawsuit 
were  the  alternatives  presented  by 
the  buyer  to  the  seller,  as  they 
would  be  in  every  similar  case. 

The  Maryland  case  cited  by  my 
brother  Kuhn  was  not  in  its  facts 
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like  the  case  at  bar.  In  that  case 
lumber  to  conform  to  blueprint  and 
other  specifications  was  agreed  to 
be  delivered — 409,943  feet  in  all. 
To  the  knowledge  of  both  parties 
it  was  to  be  used  in  the  construction 
of  a  certain  building,  and  iritintiff, 
the  bu3rer,  claimed  it  was  subject  to 
the  inspection  of  the  agents  of  the 
railroad  for  which  the  building  was 
to  be  constructed.  Some  66,000  feet 
were  used,  and  the  remainder  re- 
jected, and  the  seller  removed  the 
rejected  lumber.  The  buyer  pur- 
chased the  necessary  material  else- 
where at  a  higher  price  and  sued  for 
his  damages.  The  court  refers  ap- 
provingly to  a  New  Hampshire  case. 
Examination  discovers  that  it  is  a 
case  in  which  five  lots  of  lumber 
of  different  dimensions  and  prices 
were  sold.  Three  lots  were  accept- 
ed and  used,  the  others,  "not  con- 
forming to  the  order  in  dimensions, 
quality,  quantity,  and  price,  were 
rejected,"  of  which  the  sellers  were 
seasonably  informed.  The  Mar>'- 
land  court  also  refers  to  a  Maryland 
case  where  the  sale  was  of  three 
negroes,  warranted  to  be  sound, 
and  it  was  held  that  the  contract 
was  severable.  None  of  the  cases 
is  like  the  one  at  bar. 

Whether  a  particular  contract  is 
entire  or  separable  is  a  question  of 
Intention,  which  intention  is  to  be 
determined  by  the  language  used  by 
the  parties  and  the  subject-matter 
of  the  agreement.  I  quote,  as  ap- 
plicable to  the  case  presented  upon 
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this  record,  the  language  of  the  su- 
preme court  of  Iowa  in  Pacific  Tim- 
ber Co.  V.  Iowa  Windmill  &  Pump 
Co.  135  Iowa,  310,  112  N.  W.  771, 
as  follows:  "It  is  very  difficult  to 
lay  down  a  rule  which  will  apply  to 
all  cases,  and  consequently  each  case 
must  .depend  very  largely  upon  the 
terms  of  the  contract  involved.  In 
this  case  we  think  it  almost  con- 
clusive that  the  parties  did  not  in- 
tend the  contract  in  question  to  be 
severable.  It  is  hardly  concfeivable 
that  the  plaintiff,  living  more  than 
2,000  miles  away  from  the  defend- 
ant's place  of  business,  should  con- 
template the  shipment  of  a  carload 
of  lumber,  although  consisting  of 
pieces  of  different  dimensions,  with 
the  understanding  or  intention  that 
each  piece  of  timber  so  shipped 
should  constitute  the  basis  of  an  in- 
dependent contract,  so  that  the  con- 
signee would  be  at  liberty  to  reject 
any  part  of  the  lumber  so  shipped 
and  retain  the  balance ;  nor  is  there 
anything  in  the  contract  itself  indi- 
cating that  the  defendant  had  any 
thought  that  it  was  to  receive  any 
other  than  an  entire  car." 

For  the  reasons  stated,  I  disagree 
with  the  conclusion  of  my  brother 
Kuhn,  and  think  the  judgment 
should  be  reversed,  and  a  new  trial 
grantedi 

Stone  and  Ste^e,  JJ.,  concur  with 
Ostrander,  J. 

Petition  for  rehearing  denied 
September  27, 1916. 
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I.  Scope  and  tntro&watmn. 
This  note,  as  indicated  in  ita  title, 
is  confined  to  the  question  of  construc- 
tion as  to  when  a  contract  of  sale  is 
to  be  regarded  as  entire,  and  when 
divisible.  With  tibe  legal  consequences, 
i.  e.,  the  particular  rights  and  remedies 
of  the  parties  which  may  depend  upon 
the  character  of  the  contract  in  that 
regard,  the  note  is  not  concerned  as 
an  independent  question.  Nevertheless, 
it  has  been  necessary  to  take  those  legal 
consequences  into  consideration,  and 
even  to  allow  them  in  a  large  measure 
to  control  the  classification,  for  the 
reason  that  the  particular  right  or 
remedy  which  presents  the  ultimate 
'  question  in  the  case  exerts  a  very  po- 
tent and  often  a  controlling  infiuence 
over  the  courts,  in  determining  whether 
the  contract  is  entire  or  divisible.  In 
other  words,  instead  of  considering  the 
question  as  to  the  entirety  or  divisibil- 
ity of  the  contract  as  an  abstract  ques- 
tion and  then  deducing  the  particular 
rights  or  remedies  of  the  parties  from 
the  character  thus  assigned  to  the  con- 
tract, the  courts  in  many  cases  ascribe 
to  the  parties  an  intention,  based  up- 
on reasonable  expectation  of  what  their 
respective  rights  or  remedies  would  be 
in  the  contingency  which  has  happened, 
and  characterize  the  contract  accord- 
ingly. The  practical  result  is  that  the 
same  contract  may  be  regarded  as  en- 
tire for  one  purpose,  and  severable  for 
another. 

For  example,  if  the  question  is  pre- 
sented as  to  whether  a  contract  for 
the  sale  of  a  large  quantity  of  a  com- 
modity, deliverable  in  instalments 
spread  over  a  considerable  period  of 
time,  and  silent  as  to  payment,  ia  en- 
tire in  the  sense  that  payment  is  to  be 
made  after  complete  performance,  or 
severable  to  the  extent  that  payment 
is  to  be  made  upon  the  delivery  of  each 
instalment,  the  court,  having  reference 
to  the  natural  and  evident  intent  of  the 
parties,  may  hold  the  contract  to  be 
severaUe  to  the  extent  that  payment 
is  to  be  made  as  each  instalment  is  de- 
livered. On  the  other  hand,  if,  under 
the  same  contract,  the  question  is  pre- 
sented as  to  whether  or  not  it  is  sev- 
erable or  entire  as  affecting  the  right 
of  the  seller  to  rescind  it  as  a  whole 


for  default  of  the  buyer  in  paying  for 
instalments  delivered,  the  court,  again 
having  reference  to  the  evident  intent 
of  the  parties  in  this  regard,  may  hold 
that,  since  the  contract  extends  over  a 
long  period  of  time,  the  parties  intend- 
ed the  payment  for  instalments  as  de- 
livered to  be  an  essential  element  of  the 
contract,  and  therefore  hold  it  to  be 
entire  as  to  the  right  of  the  seller  to 
rescind  it  for  the  default  of  the  buyer. 
It  is  to  be  noted,  however,  that  while 
in  this  note  the  language  used  may 
sometimes  place  such  emphasis  up- 
on the  matter  of  remedy  as  to  suggest 
that  this  was  the  prinuoy  point  under 
consideration;  nevertheless  it  should  be 
constantly  kept  in  mind  that  the  mat- 
ter is  thus  treated  because  the  court 
has  approached  it  from  that  stand- 
point, and  has  determined  the  charac- 
ter of  the  contract  as  entire  or  divisi- 
ble, in  view  of  the  relief  sought.  Hence, 
notwithstanding  so  much  of  the  note  is 
apparently  devoted  to  the  question  of 
remedy,  such  reference  is  merely  inci- 
dental to  the  treatment  of  the  real  sub- 
ject of  the  note,  viz.,  the  construction 
of  contracts  for  the  sale  of  different 
articles,  or  of  a  commodity  deliveraUe 
in  instalments,  as  to  divisibility;  and 
the  note  is  concerned  with  the  rights  or 
remedies  dependent  upon  the  character 
of  the  contract  as  entire  or  severable, 
only  so  far  as  they  react  ui>on  and  in- 
fluence the  determination  of  the  ques- 
tion whether  the  contract  is  to-be  re- 
garded as  entire  or  severable. 

It  is  not  intended  to  include  herein 
cases  involving  contracts  for  the  sale 
of  machinery,  as  such  cases  are  treated 
in  a  future  note.  For  a  specific  treat- 
ment of  the  question  of  the  divisibility 
of  a  contract  to  furnish  material  for 
certain  construction  work,  see  note  ap- 
pended to  Kelly  Constr.  Co.  v.  Hacken- 
sack  Brick  Co.  post,  686.  And  as  to 
the  divisible  pharacter  of  a  contract 
for  successive  sales,  under  an  agree- 
ment for  exclusive  agency,  see  Mark 
V.  Stuart  Rowland  Co.  post,  678. 

In  considering  the  general  rules  for 
the  interpretation  of  contracts  for  the 
sale  of  different  articles,  or  for  the  sale 
of  goods  or  commodities  to  be  deliv- 
ered in  instalments,  it  is  to  be  noted 
that  the  determinative  teat  as  to  the 
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severable  character  of  the  contract  ia 
the  intention  of  the 'parties,  which  is 
to  be  ascertained  from  the  contract  it- 
self, construed  in  the  light  of  the  sur- 
rounding circumstances.^  Hence,  while 
rules  -for  construction  may  iQiparently 
be  stated  dogmatically  as  principles  of 
law,  they  are  not  hard  and  fast  rules 
for  the  construction  of  the  contract, 
but  are  merely  aids  to  the  ultimate  ob- 
ject,— discovering  the  intention  of  the 
parties.  Of  course,  certain  elements  or 
facts  may  be  hdd  to  be  more  helpful 
or  to  possess  more  rdative  influence  or 
weight  than  others  in  this  regard,  but, 
after  all,  they  peiform  only  the  sub- 
sidiary purpose  of  ascertaining  the  in- 
tention of  the  parties. 

//.  Definition    of    entire   and   severable 
contract*. 

The  construction  of  contracts  of  this 
character  does  not  depend  solely  or 
necessarily  upon  the  nature  of  the  ar- 
ticles which  are  the  subject-matter 
thereof,  or  upon  the  price  aflSxed  to 
each  article,  but  rather  upon  the  na- 
ture of  the  contract  itself.  The  con- 
tract isentire  if  it  is  one  bargain,  and 


it  matters  not  whether  there  is  one 
article,  or  many,  each  having  an  ap- 
portioned price. 

On  the  other  hand,  a  severable  con- 
tract is  one  in  its  nature  and  purposes 
susceptible  of  division  and  apportion- 
ment, having  two  or  more  parts  in 
respect  to  the  matters  and  things  con- 
templated and  embraced  by  it,  not  nec- 
essarily dependent  upon  each  other, 
the  consideration  not  being  single  or 
entire  as  to  all  of  its  several  provi- 
sions, as  a  whole.* 

///.  General  rules  for  determining  char- 
acter of  contract. 

Whether  a  contract  is  entire  or  sev- 
erable has  been  held  to  depend  upon 
the  character  of  the  consideration.  The 
consideration  to  be  paid,  and  not  the 
subject  or  thing  to  be  performed,  is  said 
to  determine  the  character  of  ttie  con- 
tract. Its  entirety  or  severableness  is 
held  to  .depend  not  upon  the  singleness 
of  its  subject  or  the  multiplicity  of  the 
iteins.  composing  it,  but  upon  the  en- 
tireness  of  the  consideration,  or  its 
express  or  implied  apportionment  to 
the  several  items  constituting  its  sub- 


^  Los  Angeles  Gas  &  E.  Co.  v.  Amal- 
gamated Oil  Co.  (1909)  166  Cal.  776, 

106  Pac.  66 ;  Bearden  Mercantile  Co.  v. 
Madison  Oil  Co.  (1907)  128  Ga.  695, 
58  S.  E.^00;  Morris  v.  Wibaux  (1895) 
159  111.  627,  43  N.  E.  887;  Pacific  Tim- 
ber Co.  V.  Iowa  Windmill  &  Pump  Co. 
(1907)  135  Iowa,  808,  112  N.  W.  771; 
Morrison  v.  Baechtold  (1901)  93  Md. 
319,  48  Atl.  926;  Wooten  v.  Walters 
(1892)  110  N.  C.  251,*  14  S.  E.  734,  736; 
Shinn  v.  Bodine  (1868)  60  Pa.  182, 100 
Am.  Dec.  560;  Producers  Coke  Co.  v. 
Hillman  (1914)  248  Pa.  313,  90  Atl. 
144 

Canton  Lumber  Co.  v.  Liller  (1908) 

107  Md.  146,  68  Atl.  600,  holding  that 
whether  or  not  a  contract  for  the  sale 
of  lumber  is  entire  or  severable  is  a 
question  of  construction,  and  depends 
upon  the  intention  of  the  parties,  to  be 
gathered  from  the  language  and  sub- 
ject-matter of  the  contract. 

Fullam  V.  Wright  &  C.  Wire  Cloth 
Co.  (1907)  196  Mass.  474,  82  N.  E.  711, 
holding  that  the  situation  of  the  par- 
ties may  be  considered  to  ascertain 
their  intention  and  to  interpret  the 
contract. 

Ming  V.  Corbin  (1894)  142  N.  Y.  884, 


37  N.  E.  105,  holding  that  whether  a 
contract  is  entire  or  distributive  is 
often  a  question  of  intention,  and  fre- 
quently one  of  fact. 

*  Quarton  v.  American  Law  Book  Co. 
(1909)  143  Iowa,  517,  32  L.R.A.(N.S.) 
1,  121  N.  W.  1009;  Wooten  v.  Walters 
(1892)  110  N.  G.  251, 14  S.  E.  734,  736; 
Oliver  v.  Oregon  Sugar  Co.  (1902)  42 
Or.  276,  70  Pac.  902,  citing  Tenny  v. 
Mulvaney  (1879)  8  Or.  129,  in  defining 
divisible  contract. 

Coleman  v.  Hudson  (1864)  2  Sneed 
(Tenn.)  463,  holding  that  an  entire 
contract  is  an  unconditional  agree- 
ment for  the  sale  of  several  articles, 
or  a  number  or  quantity  of  goods  con- 
tracted for,  which  precludes  by  its 
terms,  and  equally  by  the  plain  inten- 
tion of  the  parties,  all  idea  of  divisi- 
bility. And  see  Bradford  v.  Mont- 
gomery Furniture  Co.  (1906)  ll5 
Tenn.  610,  9  L.R.A.(N.S.)  979,  92  S.  W. 
1104. 

Widman  v.  Gay  (1899)  104  Wia  277, 
80  N.  W.  450,  holding  that  an  entire 
contract  is  one  where,  in  the  intention 
of  the  parties,  full  and  complete  per- 
formance on  one  side  constitutes  a 
consideration  for  performance  on  the 
other. 
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ject.  If  the  consideration  is  single,  the 
contract  is  entire,  whatever  the  num- 
ber or  variety  of  the  items  embraced 
in  the  subject;  but  if  the  consideration 
is  apportioned,  expi^ssly  or  impliedly, 
to  each  of  these  it«ns,  the  contract  is 
severable.* 

This  doctrine  is  narrower  than  the 
cases,  as  a  whole,  would  seem  to  jus- 
tify. In  this  regard,  the  legal  prin- 
ciple governing  does  not  depend  either 
solely  or  necessarily  on  the  nature  of 
the  articles  which  are  the  subject-mat- 
ter of  the  contract,  or  on  the  price  af- 
fixed to  each,  but  rather  on  the  nature 
of  the  contract  itself.  The  contract  is 
entire  if  it  is  one  bargain,  and  it  mat- 
ters not  whether  thore  is  one  article. 


or  many,  each  having  an  apportioned 
price.  If  the  seller  was  unwilling  to 
sell  one  portion  without  sdUng  the 
.  whole,  and  the  buyer  unwilling  to  take 
a  part  unless  he  could  have  the  whole, 
the  contract  in  its  nature  is  entire.* 

For  example,  ordinarily,  when  two  or 
more  articles  are  sold  together  for  a 
gross  sum,  or  the  purchase  price  is  not 
apportioned  to  the  different  articles,  the 
contract  is  entire.*  So,  where  it  is  for 
the  sale  of  a  quantity  of  goods  as  a 
particular  lot,  although  the  price  is  to 
be  ascertained  by  some  manner  of  com- 
putation based  upon  weight  or  measure 
and  the  price  can  be  apportioned  to  each 
article;'  or  where  the  taking  of  the 
whole  is  essential,  either  from  the  char- 


s  Rugg  V.  Moore  (1885)  110  Pa.  236, 
1  Atl.  320. 

Kein  v.  Tupper  (1875)  42  How.  Pr. 
(N.  Y.)  437,  holding  that  a  contract 
for  the  sale  of  different  articles  at  dif- 
ferent prices  at  the  same  time  is  sever- 
able as  to  each  article,  unless  the  tak- 
ing of  the  whole  is  rendered  essential 
by  the  nature  of  the  subject-matter  of 
the  contract,  or  by  the  act  of  the  par- 
ties; but  when  the  contract  relates  to 
a  specific  commodity  at  a  fixed  price 
for  each  article,  and  there  is  no  inten- 
tion, express  or  implied,  of  a  severable 
performance,  complete  fulfilment  is  a 
condition  precedent. 

Buckeye  Buggy  Co.  v.  Montana  Sta- 
bles (1906)  43  Wash.  49,  117  Am.  St. 
Rep.  1032,  85  Pac.  1077,  stating  the 
general  rule  that  if  several  articles  are 
sold  for  a  single  and  entire  considera- 
tion, without  an  apportionment  of  the 
purchase  price  to  the  several  articles, 
the  contract  of  sale  is  entire;  but  if 
the  several  articles  are  sold  and  a  sep- 
arate price  is  agreed  upon  for  each, 
although  a  single  instrument  of  con- 
veyance is  executed,  reciting  a  single 
consideration  for  the  whole,  yet,  for  a 
sufficient  cause  shown,  the  contract 
may  be  rescinded  as  to  a  portion  of  the 
articles  and  enforced  as  to  the  remain- 
der. 

It  has  been  said  that  contracts  of 
sale  are  entire  only  when  the  agree- 
ments go  to  the  whole  of  the  consider- 
ation on  both  sides.  Indian  Mountain 
Jellico  Coal  Co.  v.  Asheville  Ice  &  Coal 
Co.  (1904)  184  N.  C.  574,  47  S.  E.  116. 

«Rugg  v.  Moore  (1885)  110  Pa.  236, 
1  Atl.  320;  Providence  Coal  Co.  v.  Coxe 
Bros.  (1896)  19  R  I.  880,  35  Atl.  210. 

•Boyd  v.  Second  Hand  Supply  Co. 


(1912)  14  Ariz.  36,  123  Pac.  619; 
Young  &   C.   Mfg.   Co.  v.   Wakefield 

(1876)  121  Mass.  91 ;  Wooten  v.  Wal- 
ters (1892)  110  N.  C.  251,  14  S.  E.  734, 
736 ;  Petersburg  Fire  Brick  &  Tile  Co. 
V.  American  Clay  Machinery  (1914) 
89  Ohio  St.  365,  L.R.A.1915B,  586,  106 
N.  E.  85;  Burckhardt  v.  Borckhardt 
(1880)  86  Ohio  St.  261. 

Banks  v.  Crow  (1869)  3  Or.  477. 
holding  that  a  contract  for  the  sale  of 
land  and  personal  property  for  a  gross 
sum  is  entire,  and  if  void  in  part  it  is 
void  in  whole.    Scheland  v.  Erpelding 

(1877)  6  Or.  268, 

Taplin  v.  Clark  (1915)  89  Vt.  226,  95 
Atl.  491,  holding  that  a  contract  for 
the  sale  of  several  horses  and  a  piece 
of  uncut  oats  for  a  gross  sum  is  entire 
(action  by  purchaser  against  the  sell- 
er for  conversion  of  one  of  the  horses 
included  in  the  contract). 

'Barrow  v.  Perinick  (1903)  110  La. 
572,  84  So.  691 ;  Young  &  C.  Mfg.  Co. 
V.  Wakefield  (Mass.)  supra. 

J.  M.  Ackley  &  Co.  v.  Hunter-Benn 
&  Co's  Co.  (1909)  166  Ala.  295,  51  So. 
964,  holding  to  be  entire  a  contract  for 
the  sale  of  standing  timber,  when 
sawed  and  delivered,  payments  to  be 
made  a  certain  time  after  each  deliv- 
ery (bill  in  equity  for  construction  of 
contract  and  its  rescission  in  part) . 

L.  Bucki  &  Son  Lumber  Co.  v.  At- 
lantic Lumber  Co.  (1901)  48  C.  C.  A. 
455,  109  Fed.  411,  holding  that  a  con- 
tract is  entire  where  it  is  for  the  sale 
of  a  large  quantity  of  logs  of  a  cer- 
tain quality  and  size,  to  be  delivered 
in  instalments,  pajmient  to  be  made 
with  reference  to  each  delivery;  and 
the  claims  of  the  party  for  breach  of 
the  contract  constitute  indivisible  de- 
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acter  of  the  property  or  the  agreemeiot 
of  the  parties;''  or  it  reasonably  ap- 
pears, from  the  terms  of  the  contract 
or  the  surrounding  circumstances,  that 
it  is  intended  that  full  and  complete 
performance  shall  be  made  with  refer- 
ence to  the  subject-matter  of  the  con- 
tract by  the  seller,  in  consideration  of 
the  obligation  of  the  buyer;  •  or  the  con- 
tract by  its  terms,  nature,  and  purpose, 
shows  it  to  have  been  the  intention  that 
each  and  all  of  its  parts  should  be  com- 
mon each  to  the  other,  and  not  inde- 
pendent;* or  the  subject-matter  is  of 
such  a  nature  that  the  failure  to  obtain 
a  part  of  the  articles  would  materially 
affect  the  object  or  purpose  of  the  con- 
tract, and  thus  have  influenced  the  sale, 
had  such  a  failure  been  anticipated.^" 

As  pointed  out,  a  contract  of  sale 
severable  in  its  nature  and  purpose  is 
susceptible  of  division  and  apportion- 
ment, the  different  parts  not  being  de- 
pendent upon  each  other,  and  the  con- 
sideration being  apportionable  and  not 
affected  by  the  combination  of  the  dif- 


ferent articles,  and  the  contract  itself 
not  having  been  induced  by  such  com- 
bination. But  the  divisibility  alone  of 
the  subject-matter  .or  consideration, 
while  tending  strongly  to  indicate  the 
severable  character  of  the  contract,  is 
not  necessarily  a  conclusive  test  in  this 
regard.^'  It  will  not  overcome  the  in- 
tention of  the  parties  to  make  an  en- 
tire contract,  when  this  is  otherwise 
shown.** 

The  subsidiary  terms  of  a  contract 
for  the  sale  of  goods  or  commodities, 
as  to  the  delivery  and  payment  in  in- 
stalments, do  not  necessarily  split  up 
the  contract  into  as  many  contracts  as 
there  are  deliveries,  provided  that  it  is 
consistent  with  the  natural  meaning  of 
the  contract  that  it  is  to  be  single,  and 
to  include  the  designated  articles  to  be 
delivered  at  specified  times  and  in  a 
designated  manner,  for  which  payment 
is  to  be  made,  based  upon  such  deliv- 
eries." As  hereinafter  more  specifical- 
ly pointed  out,  contracts  for  the  deliv- 
ery and  payment  in  instalments  are  f  re- 


mands, which  are  barred  by  a  judg- 
ment rendered  in  a  suit  between  the 
parties  with  reference  to  the  contract. 

Tompkins  v.  Haas  (1845)  2  Pa.  St. 
74,  holding  that  a  sale  by  auction  of 
two  parcels  of  sugar  of  different  quali- 
ties and  at  different  prices,  to  be  paid 
for  on  delivery  and  to  be  taken  away 
within  a  designated  time,  is  entire, 
and  the  fact  that  the  purchaser  paid 
for  and  removed  one  parcel  does  not 
relieve  him  from  the  obligation  to  per- 
form as  to  the  other. 

Barker  v.  Reagan  (1871)  4  Heisk. 
(Tenn.)  590,  holding  to  be  entire  a 
contract  for  the  sale  of  two  bales  of 
cotton  at  different  prices  per  bale 
(breach  by  buyer  in  refusing  to  pay 
for  and  receive  both  bales). 

John  Deere  Plow  Co.  v.  Shellabar- 
ger  (1918)  140  Tenn.  123,  203  S.  W. 
756,  holding  to  be  entire  a  contract 
for  the  sale  of  lumber  at  a  specified 
price  per  thousand,  to  be  shipped  as 
specifications  were  furnished,  to  be 
paid  for  within  a  certain  time  after 
each  delivery. 

'  Siebert  v.  Dunn  (1915)  216  N.  Y. 
237,  110  N.  E.  447  (contract  for  pur- 
chase of  all  the  brick  which  the  buyer 
would  need  in  the  construction  of  cer- 
tain sewers) ;  Laclede  Constr.  Go.  v. 
Tudor  Iron  Works  (1902)  169  Mo.  137, 
69  S.  W.  384;  Loudenback  Fertilizer 


Go.  V.  Tennessee  Phosphate  Co.  (1903) 
61  L.R.A.  402,  58  C.  G.  A.  220,  121 
Fed.  298;  Pacific  Timber  Co.  v.  Iowa 
Windmill  &  Pump  Co.  (1907)  135  Iowa, 
308,  112  N.  W.  771;  Miller  v.  Leo 
(1900)  165  N.  Y.  619,  59  N.  E.  1126, 
affirming  (1898)  35  App.  Div.  589,  55 
N.  Y.  Supp.  165;  Ross-Meehan  Foun- 
dry Co.  V.  Roger  Wheel  Co.  (1904)  113 
Tenn.  370,  83  S.  W.  167,  68  L.R.A.  829, 
3  Ann.  Gas.  898.  But  compare  with 
Canton  Lumber  Go.  v.  Liller  (1908) 
107  Md.  146,  68  Atl.  600,  infra,  note 
37;  and  see  note  appended  to  Kelly 
Constr.  Go.  v.  Hackensack  Brick  Co. 
post,  685. 

*  Los  Angeles  Gas  &  E.  Go.  v.  Amal- 
gamated Oil  Co.  (1909)  156  GaL  776, 
106  Pac.  55;  Sterling  v.  Gregory  (1906> 
149  Cal.  117,  85  Pac.  305;  Norris  v. 
Harris  (I860)  15  Cal.  227;  Pacific  Tim- 
ber Go.  V.  Iowa  Windmill  &  Pump  Go. 
(1907)  135  Iowa,  308,  112  N.  W.  771. 

»  Norris  v.  Harris  (1860)  15  Cal.  226. 

"Pacific  Timber  Go.  v.  Iowa  Wind- 
mill &  Pump  Go.  (Iowa)  supra. 

M  King  v.  Gorbin  (1894)  142  N.  Y. 
334,  37  N.  E.  105. 

"  Shinn  v.  Bodine  (1869)  60  Pa.  182, 
100  Am.  Dec.  560. 

"  Mersey  Co.  v.  Naylor  (1884)  L.  R. 
9  App.  Gas.  435,  53  L.  J.  Q.  B.  N.  S. 
497,  51  L.  T.  N.  S.  637,  32  Week.  Rep. 
989,  23  Eng.  Rul.  Gas.  504. 
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quently  construed  to  be  apportionable 
or  severable  in  some  aspects,  and  entire 
in  others. 

The  mere  fact,  however,  that  several 
articles  are  included  in  one  contract  of 
sale,  does  not  necessarily  make  it  sev- 
erable; and  the  entirety  of  the  contract 
is  not  destroyed  by  the  circumstance 
that  the  subject  of  the  sale  is  of  such 
a  uniform  character  as  to  be  readily 
divisible  or  apportionable  by  weight  or 
measure,"  nor  by  the  fact  that  the  arti- 
cles are  contained  in  packages  of  a  uni- 
form quality,  and  the  consideration  is 
apparently  apportioned  to  each  article, 
it  further  appearing  that  the  purpose 
was  merely  to  fix  the  price  of  each  unit, 
but  that  the  real  consideration  for  the 
sale  was  the  combination  of  articles  at 
an  aggregate  sum."  For,  even  where 
the  purchase  price  may  be  expressly  or 
impliedly  apportioned  to  each  article 
covered  by  a  contract  of  sale,  it  will  be 
treated  as  an  entirety,  where  the  nature 
and  character  of  the  agreement,  as  a 


whole,  show  that  this  was  the  intention 
of  the  parties."  For  example,  ^ere 
the  contract  recites  that  all  of  the  arti- 
cles are  sold  for  a  lump  sum,  thus  nega- 
tiving any  intention  to  sell  each  article 
separatdy,  the  contract  is  entire,  al- 
though the  purchase  price  is  also  ap- 
portioned to  each  artide." 

Generally,  however,  a  contract  will  be 
construed  to  be  divisible,  whore  it  is 
for  the  sale  of  several  separate  and  dis- 
tinct articles,  and  the  price  is  appor- 
tioned to  each,  not  as  one  unit  in  the 
whole,  or  as  a  part  of  a  gross  sum." 
Thus,  a  contract  is  divisible,  where  the 
part  to  be  performed  by  one  party,  con- 
sists of  several  distinct  and  separate 
items,  each  independent  of  the  other, 
and  the  consideration  for  one  article 
does  not  enter  into  the  consideration 
for  another,  the  price  to  be  paid  by  the 
other  party  being  apportioned  to  each 
item  or  left  to  be  implied  by  law,"  or 
where  the  taking  of  the  whole  is  not 
rendered  essential,  either  by  the  terms 


"Young  &  C.  Mfg.  Co.  v.  Wakefield 
(1876)  121  Mass.  91:  Prautsch  v.  Ras- 
mussen  (1907)  183  Wis.  181, 113  N.  W. 
416. 

"Mansfield  v.  Trigg  (1873)  113 
Mass.  360. 

Clark  v.  Baker  (1843)  5  Met.  (Mass.) 
452,'  holding  that  a  contract  of  sale 
is  not  severable  merely  because  the 
several  articles  comprising  the  sub- 
ject-matter thereof  are  sold  by  weight 
or  measure,  and  the  value  is  ascer- 
tained by  a  price  fixed  for  each  pound, 
yard,  or  foot. 

Coleman  v.  Hudson  (1854)  2  Sneed 
(Tenn.)  463,  holding  that  a  severable 
contract  in  its  terms  implies  an  appor- 
tionment. 

Baldey  v.  Parker  (1823)  3  Dowl.  & 
R.  220,  2  Barn.  &  C.  37,  107  Eng.  Re- 
print, 297,  1  L.  J.  K.  B.  229,  26  Revised 
Rep.  260,  holding  that  a  contract  for 
the  sale  of  different  articles  at  a  price 
apportioned  to  each,  although  sepa- 
rately negotiated,  is  nevertheless  en- 
tire, where  it  was  all  entered  upon  the 
same  bill,  and  negotiations  were  had 
for  a  cash  discount  on  the  gross 
amount;  hence,  where  the  gross 
amount  exceeds  the  limit  of  the  Stat- 
ute of  Frauds,  prohibiting  oral  con- 
tracts for  the  sale  of  articles  of  more 
than  a  limited  amount,  the  transaction 
is  invalid  as  a  whole. 

"  Los  Angeles  Gas  &  E.  Co.  v.  Amal- 


gamated Oil  Co.  (1909)  156  Gal.  776, 
106  Pac.  56. 

"  Solomon  v.  Corbett  (1899)  38  App. 
Div.  262,  57  N.  Y.  Supp.  18. 

"Barlow  Mfg.  Co.  v.  Stone  (1908) 
200  Mass.  158,  86  N.  E.  306;  West  End 
Mfg.  Co.  V.  P.  R.  Warren  Co.  (1908) 
198  Mass.  320,  84  N.  E.  488. 

Mark  v.  Stuart,  Rowland  Co. 
(Mass.)  post,  678,  holding  that  a  con- 
tract for  the  exclusive  agency  of  cer- 
tain goods  and  an  agreement  to  sell 
from  time  to  time,  at  prices  to  be  fixed 
by  the  parties,  such  of  the  goods  as 
the  buyer  may  require,  is  divisible  as 
to  the  successive  sales  of  goods. 

Potsdamer  v.  Kruse  (1894)  67  Minn. 
193.  58  N.  W.  983,  holding  that  a  con- 
tract is  severable  where  it  is  for  the 
sale  of  different  kinds  and  styles  of 
goods,  at  separate  prices  for  each  kind, 
if  there  is  nothing  to  indicate  that  the 
price  of  one  kind  was  fixed  with  refer- 
ence to  the  price  of  others,  or  that 
the  acceptance  by  the  purchaser  of  all 
of  the  articles  was  a  consideration  for 
the  undertaking  by  the  seller  to  sell 
any  of  them. 

"  Los  Angeles  Gas  &  E.  Co.  v.  Amal- 
gamated Oil  Co.  (Cal.)  supra;  Ming 
V.  Corbin  (1894)  142  N.  Y.  834,  87 
N.  E.  105. 

Alwart  Bros.  Coal  Co.  v.  Royal  Col- 
liery Co.  (1914)  127  C.  C.  A.  529,  211 
Fed.  818,  holding  that  a  contract  for 
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of  the  agreement,  the  nature  of  the 
subject-matter;  or  acts  of  the  parties.** 
The  main  distineruishing  mark  of  a 
divisible  contract  is  that  it  admits  of 
the  apportioning  of  the  consideration 
on  the  one  side  so  as  to  correspond  to 
the  consideration  on  the  other  side.*^ 
This  feature  of  the  contract,  however, 
is  not  conclusive  as  to  its  character,  for 
there  may  be  other  terms  which  more 
clearly  indicate  it  to  be  the  intention  of 
the  parties  to  make  an  entire  contract, 
or  the  acceptance  of  all  the  articles  may 
be  essential  because  of  their  peculiar 
nature,  or  by  the  express  terms  of  the 
contract.**  , 

ly.  Where   effect   of   'breach   by    seller 
involved.  ' . 

a.  Failure  to  deliver  in  tchole  or  in  part. 
As  pointed  out,  a  contract  of  sale 
may  be  divisible,  or  at  least  apportion- 
able,  in  some  of  its  aspects,  and  entire 
in  others,  and  this  is  particularly  true. 


where  the  remedies  of  the  parties  for 
the  breach  of  such  a  contract  are  in- 
volved. The  cases  are,  therefore,  classi- 
fied with  reference  to  the  construction 
of  the  contract  for  the  purpose  of  giv- 
ing certain  relief  to  one  of  the  parties 
thereto. 

In  this  connection,  it  is  to  be  noted 
that  subsidiary  provisions  relative  to 
the  delivery  of  and  the  payment  for 
goods  to  be  delivered  in  instalments  do 
not  necessarily  have  the  effect  of  split- 
ting the  contract  of  sale  into  as  many 
distinct  contracts  as  there  are  to  be 
separate  deliveries  or  payments.  Nor 
is  the  contract  of  sale  necessarily  sev- 
erable because  it  covers  diiferent  classes 
of  property,  and  the  price  is  appor- 
tioned to  each  article.  For  example,  a 
contract  for  the  sale  of  several  distinct 
articles  is  entire,  where  the  promise  by 
the  purchaser  is  conditioned  upon  com- 
plete performance  by  the  seller.**  A 
contract  is  also  entire  where  the  pur- 


the  sale  of  a  quantity  of  coal,  to  be 
delivered  in  monthly  instalments,  is 
severable  as  to  performance. 

Bearden  Mercantile  Co.  v.  Madison 
Oil  Co.  (1907)  128  Ga.  695,  58  S.  E. 
200,  holding  to  be  severable  a  contract 
for  the  sale  of  a  quantity  of  cotton- 
seed hulls  at  a  designated  price  per 
ton,  to  be  delivered  in  instalments,  and 
also  for  a  quantity  of  cotton  seed  at 
a  designated  price  per  ton,  and  that  a 
provision  in  the  contract  as  to  one 
article  did  not  apply  to  the  other. 

Barlow  Mfg.  Co.  v.  Stone  (1908)  200 
Mass.  168,  86  N.  E.  306,  holding  that 
a  contract  for  the  sale  of  store  fixtures 
is  divisiUe,  where  the  price  is  appor- 
tioned to  each  article,  although  they 
were  all  ordered  at  the  same  time  and 
a  partial  payment  made  on  the  aggre- 
gate amount  due  for  them. 

Carleton  v.  Woods  (1854)  28  N,  H. 
290,  holding  that  a  contract  for  the 
sale  of  different  kinds  of  goods,  includ- 
ing spirituous  liquors,  the  price  being 
apportioned  to  each  article,  is  sever- 
able, and  hence,  although  the  contract 
as  to  the  spirituous  liquors  is  illegal 
and  void,  such  invalidity  does  not  af- 
fect the  other  articles. 

Charles  Wissman  Co.  v.  Halstead  & 
Co.  (1909)  119  N.  Y.  Supp.  211,  hold- 
ing that  a  contract  for  the  sale  of  dif- 
ferent articles,  to  be  delivered  in  in- 
stalments to  be  of  a  certain  average 
weight,  is  not  entire  in  the  sense  that 


the  average  weight  of  all  the  articles 
delivered  is  to  be  as  stipulated;  but 
each  instalment  delivered  must  be  of 
the  average  weight  stipulated. 

Seymour  v.  Davis  (1848)  2  Sandf. 
(N.  Y.)  289,  holding  that  a  contract 
for  the  sale  and  delivery  in  instal- 
ments of  a  designated  number  of  bar- 
rels of  cider  is  severable,  and  each 
delivery  and  acceptance  constitutes  a 
separate  and  distinct  contract. 

«»Norris  v.  Harris  (1860)  15  CaL 
226,  holding  that  a  contract  for  the 
sale  of  animals  is  severable,  where 
provision  is  made  for  compensation 
per  head  for  any  deficiency  in  the 
number  contracted  for. 

De  Graff  &  Palmer  v.  Mayper  (1909) 
65  Misc.  186, 119  N.  Y.  Supp.  65l,  hold- 
ing that  a  contract  for  the  sale  of 
goods  of  different  quality  and  descrip- 
tion, deliverable  and  payable  in  in- 
stalments, terms  for  each  item  being 
separately  arranged,  although  all  are 
entered  upon  the  same  memorandum, 
is  divisible,  especially  where  the  par- 
ties have  so  construed  it. 

»*  Producers  Coke  Co.  v.  Hillman 
(1914)  243  Pa.  313.  90  Atl.  144. 

■•Producers  Coke  Co.  v.  Hillman 
(Pa.)  supra  (stating  rule). 

**Ming  V.  Corbin  (N.  Y.)  supra; 
Clark  V.  West  (1910)  137  App.  Div.  23, 
122  N.  Y.  Supp.  380,  affirmed  in  (1911) 
201  N.  Y.  600,  95  N.  E.  1126. 
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chase  price  is  based  upon  the  articles 
taken  as  a  whole,  and  failure  to  receive 
the  whole  would  be  a  material  matter 
to  the  purchaser.**  In  such  case  a  con- 
tract for  the  sale  of  different  articles, 
at  prices  apportioned  to  each,  imposes 
upon  the  seller  the  duty  of  making  com- 
plete delivery,  in  order  to  cast  upon  the 
buyer  the  duty  of  accepting  the  prop- 
erty and  piling  the  contract  price.    As 


to  the  seller's  duty  in  this  regard,  the 
contract  will  be  construM  to  be  entire, 
and  the  buyer  need  not  accept  less  than 
complete  performance;  and,  unless  the 
whole  of  tiie  subject-matter  is  tendered, 
the  buyer  is  under  no  duty  to  accept  a 
portion  thereof.** 

An  interesting  question  in  this  re- 
gard arises  with  reference  to  contracts 
for  the  sale  of  goods  or  commodities  to 


"Peycke  v.  Shinn  (1906)  76  Neb. 
364,  107  N.  W.  386  (holding  that  a 
contract  for  the  sale  of  several  car- 
loads of  potatoes  at  a  certain  price 
per  bushel,  to  be  delivered  in  instal- 
ments, is  entire  in  the  sense  that  either 
party  has  the  right  to  full  perform- 
ance) ;  Wolfert  v.  Caledonia  Springs 
Ice  Co.  (1909)  195  N.  Y.  118,  21  L.R.A. 
(N.S.)  864,  88  N.  E.  24;  Norrington 
V.  Wright  (1884)  115  U.  S.  188,  29  L. 
ed.  366,  6  Sup.  Ct.  Rep.  12. 

«  N.  L.  Willett  Seed  Co.  v.  Kirkeby- 
Gundestrup  Seed  Co.  (1916)  145  Ga. 
559,  89  S.  E.  486,  holding  that  con- 
tract for  the  sale  of  specified  quan- 
tities of  different  kinds  of  articles,  at 
specific  prices  for  each  article  is  en- 
tire (action  for  breach  of  contract). 

Smith  V.  Lewis  (1872)  40  bid.  98, 
holding  that  a  contract  is  entire, 
where  it  is  for  the  sale  of  different 
lots  of  men's  clothing  for  retail  trade, 
at  separate  prices  for  each  grade,  and 
that  the  purchaser  is  not  bound  to 
take  any  of  the  goods  unless  all  are 
tendered. 

Hausman  v.  Nye  (1878)  62  Ind.  485, 
30  Am.  Rep.  199,  holding  that  a  con- 
tract is  entire,  where  it  is  for  the  sale 
of  different  kinds  of  stoves  for  retail 
trade,  at  separate  prices  for  each 
stove,  and  hence  the  purchaser  may 
refuse  to  accept  any  of  the  stoves  if 
all  are  not  tendered. 

Bamberger  Bros.  v.  Burrows  (1910) 
145  Iowa,  441,  124  N.  W.  833,  holding 
that  an  order  for  a  quantity  of  boys' 
clothing  of  different  grades  is  an  en- 
tire contract,  although  separate  prices 
are  apportioned  to  each  lot,  where  the 
object  and  purpose  of  the  purchase,  as 
made  known  to  the  seller,  were  to  en- 
able the  purchaser  to  open  a  retail 
clothing  department,  so  that  the  entire 
order  was  necessary;  and  that,  for  a 
failure  to  deliver  all  of  the  articles 
within  the  time  specified,  the  purchas- 
er might  refuse  to  receive  any  of  them. 

Laclede  Constr.  Co.  v.  Tudor  Iron 
Works  (1902)  169  Mo.  187,  69  S.  W. 
884,  holding  that  a  contract  for  the 


sale  by  the  hundred  pounds,  of  suffi- 
cient spikes  and  bolts  to  lay  300  miles 
of  rail,  and  enough  angle  spikes  to  lay 
100  miles,  is  entire  (action  for  breach 
of  contract  for  failure  to  furnish) . 

Gray  v.  Walton  (1887)  107  N.  Y.  254, 
14  N.  E.  191,  holding  that  where  a  sale 
is  at  public  auction,  although  compris- 
ing different  articles  at  different 
prices,  it  will  be  regarded  as  an  en- 
tirety, where  it  is  so  treated  by  the 
parties;  and  hence,  where,  by  reason 
of  the  default  of  the  seller,  the  pur- 
chaser is  unable  to  take  and  remove 
the  goods  within  the  time  specified,  it 
is  immaterial  as  affecting  his  rights 
that  he  might  have  removed  some  of 
them;  and  where  he  thereafter  paid 
the  purchase  price,  his  measure  of 
damages  for  the  failure  of  the  seller 
to  turn  all  the  goods  over  to  him  is 
the  value  thereof. 

Tobey  Furniture  Go.  v.  MacMaster 
(1902)  Rap.  Jud.  Quebec  12  B.  R.  34, 
holding  to  be  entire  a  contract  for  the 
purchase  of  different  articles  of  fur- 
niture, constituting  a  suite  of  furni- 
ture for  a  cottage;  and  hence  the 
buyer  was  entitled  to  rescind  the  con- 
tract as  a  whole,  where  some  of  the 
articles  tendered  by  the  seller  did  not 
correspond  to  the  description  by  which 
they  were  sold. 

And  see  Roberts  v.  Beatty  (1880)  2 
Penr.  &  W.  (Pa.)  63,  21  Am.  Dec.  410, 
holding  that  under  an  executed  con- 
tract for  the  sale  of  different  articles, 
to  be  delivered  at  a  designated  time, 
or,  in  lieu  thereof,  a  certain  sum  of 
money,  to  be  paid  if  the  seller  fails 
to  deliver  the  articles  on  the  date 
agreed,  he  loses  his  right  to  pay  with 
such  articles,  and  becomes  liable  for 
the  stipulated  sum  of  money.  Such 
a  contract  is  entire,  and  the  purchaser 
is  not  bound  to  accept  a  portion  of  the 
articles,  tendered  upon  the  date  speci- 
fied; the  purchaser,  however,  may 
treat  the  contract  as  severable,  and 
accept  the  articles  tendered. 

Snyder  v.  Loy  (1897)  4  Pa.  Super. 
Ct.  201,  40  W.  N.  G.  883,  holding  that 
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be  delivered  in  instalments.  The  cases 
are  not  agreed  in  constraint  the  char- 
acter of  the  contract  as  affecting  the 
rights  of  the  buyer,  where  the  sailer 
fails  to  deliver  an  instalment.  If  the 
circumstances  surrounding  the  execu- 
tion of  the  contract,  the  terms  thereof, 
and  the  nature  of  the  subject-matter 
indicate  it  to  have  been  a  material  in- 


ducement to  its  execution  by  the  buyer 
that  there  should  be  full  and  complete 
performance  by  the  seller,  then  the  con- 
tract is  construed  to  be  entire  to  the 
extent  that  the  failure  of  the  seller  to 
deliver  an  instalment  constitutes  a 
breach  going  to  the  essence  of  the  con- 
tract, and  entitles  the  buyer  to  rescind 
it  as  a  whole.** 


a  contract  to  purchase  a  number  of 
head  of  cattle  located  at  different 
places,  and  at  different  prices  per  hun- 
dred pounds,  to  be  delivered  at  differ- 
ent times,  is  entire,  where  it  appears 
that  the  price  was  based  upon  the 
different  grades  of  cattle,  taken  as  a 
whole;  and  the  purchaser  is  not  bound 
to  take  part  of  the  cattle  after  the 
seller,  by  selling  the  balance,  has 
placed  himself  in  a  position  where  he 
cannot  deliver  all  of  them. 

Pratt  V.  Frazier  (1905)  72  S.  C.  868, 
51  S.  £.  988,  holding  to  be  entire  a 
contract  for  the  sale  of  different  arti- 
cles at  different  prices,  and  also  a 
show  case  in  which  to  exhibit  them. 
The  buyer  may  rescind  the  entire  con- 
tract for  failure  to  deliver  the  show 
case  with  the  other  articles. 

Compare  with  Streeper  v.  Frieberg 
(1887)  S  Tex.  App.  Civ.  Cas.  (Willson) 
292,  holding  that  a  contract  is  sever- 
able, where  it  is  for  the  sale  of  differ- 
ent kinds  of  whisky  by  the  gallon  in 
case  lots,  and  the  failure  of  the  seller 
to  furnish  all  of  the  different  kinds 
does  not  relieve  the  purchaser  from 
the  obligation  of  accepting  such  as 
correspond  to  the  contract. 

Renter  v.  Sala  (1879)  48  L.  J.  C.  P. 
N.  S.  (Eng.)  492,  L.R.  4  C.  P.  Div.  289, 
40  L.  T.  N.  S.  476,  27  Week.  Rep.  681, 
holding  that  a  contract  for  the  sale 
by  the  pound  of  a  quantity  of  paper, 
to  be  shipped  by  different  vessels,  is 
entire,  and  the  purchaser  is  not  com- 
pelled to  accept  less  than  the  full 
amount. 

See  also  Thompson  v.  Conover 
(1863)  30  N.  J.  L.  829,  holding  that  a 
contract  is  entire,  where  it  is  for  the 
sale  of  all  the  seller's  corn,  at  different 
prices  per  bushel  for  white  and  yellow 
com;  and  where  the  buyer,  after  re- 
ceiving the  white  corn,  refuses  to  re- 
ceive the  yellow,  the  title  to  the  white 
remains  in  the  seller  as  against  the 
creditors  of  the  buyer. 

-  Camden  Iron  Works  v.  Fox  (1887) 
84  Fed  200. 

Norrington  v.  Wright  (1884)  115 
U.  S.  188,  29  L.  ed.  366,  6  Sup.  Ct.  Rep. 


12,  holding  that,  under  a  contract  for 
the  sale  of  5,000  tons  of  rails  to  be 
delivered  in  monthly  instalments,  for 
a  breach  by  thie  seller  in  failing  to  de- 
liver, the  buyer  may  repudiate  the  en- 
tire contract,  although  without  knowl- 
edge of  the  breach  he  had  accepted 
one  instalment. 

Followed  in  Cleveland  Rolling  Mill 
Co.  V.  Rhodes  (1887)  121  U.  S.  255,  30 
L.  ed.  920,  7  Sup.  Ct.  Rep.  882,  holding 
that  a  breach  of  the  contract  by  the 
seller  as  to  one  instalment  entitled  the 
buyer  to  rescind  as  to  the  entire  con- 
tract remaining  unperformed. 

Loudepback  Fertilizer  Co.  v.  Tennes- 
see Phosphate  Co.  (1903)  61  L.R.A. 
402,  58  C.  C.  A.  220, 121  Fed.  298,  hold- 
ing to  be  entire  a  contract  for  the  sale 
of  all  the  phosphate  rock  which  should 
be  needed  for  the  ordinary  require- 
ments of  the  buyer's  factory,  it  to  be 
furnished  on  orders  by  the  buyer  (ac- 
tion for  breach  of  contract). 

Consumers'  Bread  Co.  v.  Stafford 
County  Flour  Mills  Co.  (1917)  152  C. 
C.  A,  527,  239  Fed.  693,  holding  to  be 
entire  a  contract  for  the  sale  of  flour 
by  the  barrel,  to  be  shipped  in  instal- 
ments (action  against  the  seller  for 
failure  to  deliver.) 

Roach  V.  Lane  (1917)  226  Mass.  698, 
116  N.  E.  470,  holding  to  be  entire  a 
contract  for  the  sale  of  several  car- 
loads of  potatoes,  to  be  paid  for  as 
delivered  (action  by  buyer  against 
seller  for  breach  of  contract). 

Wolfert  V.  Caledonia  Springs  Ice 
Co.  (1909)  195  N.  Y.  118,  21  L.R.A. 
(N.S.)  864,  88  N.  E.  24,  holding  that, 
in  a  contract  for  the  sale  of  goods  to 
be  delivered  in  instalments,  the  fail- 
ure of  the  seller  to  deliver  or  the  buy- 
er to  accept  one  instalment  constitutes 
such  a  breach  of  the  contract  as  to 
give  the  party  not  in  default  the  right 
to  rescind  it  as  a  whole. 

Seibert  v.  Dunn  (1915)  216  N.  Y. 
237,  110  N.  E.  447,  holding  that  a  con- 
tract is  entire,  where  it  is  for  the  sale, 
at  a  designated  price  per  thousand,  of 
all  of  the  brick  of  a  certain  quantity 
which  the  buyer  would  need  in  the  con- 
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On  this  point,  in  Norrington  v. 
Wright,  "  it  is  said  that  "the  contract 
sued  on  is  a  single  contract  for  the  sale 
and  purchase  of  5,000  tons  of  iron 
rails  shipped  from  a  European  port,  or 
ports,  for  Philadelphia.  The  subsidi- 
ary provisions  as  to  shipping  in  differ- 
ent months,  and  as  to  paying  for  each 
shipment  upon  its  delivery,  do  not  split 
up  the  contract  into  as  many  contracts 
as  there  shall  be  shipments  or  deliver- 
ies of  BO  many  distinct  quantities  of 
iron.  .  .  .  The  seller- is  bound  to  de- 
liver the  quantity  stipulated,  and  has 
no  right  either  to  compel  the  buyer  to 
accept  a  less  quantity,  or  to  require  him 
to  select  part  out  of  a  greater  quantity; 
and  when  the  goods  are  to  be  shipped 
in   certain    proportions   monthly,    the 


seller's  failure  to  ship  the  required 
quantity  in  the  first  month  gives  the 
buyer  the  same  right  to  rescind  the 
whole  contract  that  he  would  have  had 
if  it  had  been  agreed  that  all  the  goods 
should  be  delivered  at  once." 

Many  of  the  cases  cited  to  this  prop- 
osition sustain  it  without  expressly 
holding  that  complete  performance  by 
the  seller  was  a  material  inducement 
to  the  execution  of  the  contract  by  the 
buyer.  In  cases  hardly  distinguishable 
as  to  the  facts,  it  has  been  held  that 
contracts  for  the  sale  of  a  commodity 
to  be  delivered  in  instalments  are  sev- 
erable, to  the  extent,  at  least,  that  the 
failure  of  the  seller  to  deliver  an  in- 
stalment does  not  entitle  the  buyer  to 
rescind  the  contract  as  a  whole,**  unless 


struction  of  certain  sewers,  to  be  de- 
livered in  instalments,  and  settlements 
to  be  made  monthly,  based  upon  such 
delivery.  The  court  said  that  the  pay- 
ments were  merely  advance^  on  the 
whole  price,  and  not  ratable  payments 
for  each  performance  of  distinct  parts 
(counterclaim  of  damages  for  failure 
to  deliver). 

In  White  v.  Wolf  (1898)  185  Pa.  369, 
89  Atl.  1011,  the  seller  wrote  the  buyer 
it  would  have  to  have  an  extension  of 
time  in  which  to  make  the  deliveries 
contracted  for,  including  the  first  de- 
liveries, and  it  was  held  that  this  ad- 
mission on  the  part  of  the  seller  en- 
titled the  buyer  to  cancel  the  entire 
contract. 

Hoare  v.  Rennie  (1859)  5  Hurlst.  & 
N.  19,  157  Eng.  Reprint,  1088,  29  L.  J. 
Exch.  N.  S.  73. 

In  Simpson  v.  Crippen  (1872)  L.  R. 
8  Q.  B.  (Eng.)  14.  42  L.  J.  Q.  B.  N.  S. 
28,  27  L.  T.  N.  S.  546,  21  Week.  Rep. 
141,  the  court  said  that  it  was  hard 
to  understand  upon  what  principle 
Hoare  v.  Rennie  was  decided.  In 
Honck  V.  Miller  (1887)  L.  R.  7  Q.  B. 
Div.  (Eng.)  92,  Hoare  v.  Rennie  was 
expressly  approved,  and  it  is  said  that 
"one  may  express  a  respectful  agree- 
ment with  what  the  learned  judges 
said  in  Simpson  v.  Crippen,  that  they 
did  not  understand  Hoare  v.  Rennie." 

"  (1884)  115  U.  S.  188, 29  L.  ed.  866, 
6  Sup.  Ct.  Rep.  12,  cited  in  preceding 
note. 

VHanes  v.  Kentucky  Distilling  Co. 
(1884)  6  Ky.  L.  Rep.  451  (abstract) ; 
Saunders  v.  Short  (1898)  SO  C.  C.  A. 
462,  58  U.  S.  App.  689,  86  Fed.  225; 
Pratt  V.  Metzger  (1906)  78  Ark.  177, 95 


S.  W.  451;  Duffle  v.  Pratt  (1905)  76 
Ark.  74,  88  S.  W.  842;  Decker  v.  Brav- 
erman  (1915)  196  III.  App.  387;  How- 
ard v.  Bellows  (1883)  49  Mich.  620,  14 
N.  W.  570 ;  Oliver  v.  Oregon  Sugar  Co. 
(1902)  42  Or.  276,  70  Pac.  902;  Costi- 
gan  V.  Hawkins  (1867)  22  Wis.  74, 
94  Am.  Dec.  588;  Sawyer  v.  Chicago 
&  N.  W.  R.  Co.  (1868)  22  Wis.  408,  99 
Am.  Dec.  49. 

And  see  Johnson  v.  Allen  (1884) 
78  Ala.  387,  56  Am.  Rep.  34,  holding 
that  under  a  contract  for  the  sale 
by  the  ton  of  a  quantity  of  coal,  to  be 
delivered  monthly  as  ordered,  not  ex- 
ceeding a  stated  number  of  tons  per 
month,  each  successive  order  and  de- 
livery is  a  separate  and  distinct  con- 
tract,' and  a  failure  to  deliver  an  in- 
stalment, or  a  part  thereof,  as  ordered, 
does  not  terminate  the  contract  unless 
the  purchaser  elects  to  terminate  it; 
and  where  he  accepts  a  partial  deliv- 
ery he  cannot  carry  the  deficiency 
over  to  the 'next  month,  and  the  dam- 
ages for  failure  to  deliver  the  quantity 
ordered  are  to  be  based  on  the  sepa- 
rate deliveries. 

Maryland  Fertilizing  ft  Mfg.  Co.  v. 
Lorentz  (1876)  44  Md.  218.  holding 
that  a  contract  for  the  sale  of  a  num- 
ber of  carboys  of  vitriol,  to  be  de- 
livered in  monthly  instalments  and 
paid  for  according  to  such  deliveries, 
is  divisible,  and  a  default  by  the  sell- 
er in  failing  to  deliver  in  one  month 
the  amount  required  does  not  relieve 
the  purchaser  from  liability  for  breach 
of  contract  in  failing  to  accept  subse- 
quent deliveries.  In  this  case  the  pur- 
chaser accepted  some  deliveries  after 
the  breach  complained  of. 
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the  default  of  the  seller  is  of  a  char- 
acter to,  or  the  circumstances  are  such 
as,  evince  an  intention  upon  his  part 
to  abandon  the  contract."  Of  course, 
if  the  contract  of  sale  consists  of  sev- 
eral distinct  items,  having  no  relation 
to  each  other,  the  contract  is  severable, 
and  the  failure  to  deliver  all  the  arti- 
cles does  not  entitle  the  purchaser  to 
rescind  the  contract  as  a  whole.*". 

In  any  event  it  would  seem  that  a 
contract  of  this  character  is  apportion- 
able  to  the  extent  that  failure  by  the 


seller  to  deliver  an  instalment  consti- 
tutes a  breach  of  the  contract,  which 
will  entitle  the  buyer  to  maintain  an 
action  to  recover  damages  for  the 
breach.*^  And  it  has  been  held  that 
such  a  contract  is  severable  to  the  ex- 
tent that  the  buyer  cannot  offset  his 
damages  for  the  failure  of  the  seller 
to  deliver  one  instalment,  in  an  action 
by  the  latter  upon  a  note  given  by  the 
former  for  a  prior  instalment.**  But 
where  both  parties  are  in  default,  one 
in  delivery  and  the  other  in  paying  for 


McGrath  v.  Cannon  (1893)  55  Minn. 
457,  57  N.  W.  150,  holding  that  a  con- 
tract for  the  sale  of  a  stock  of  hard- 
ware and  a  stock  of  lumber,  at  desig- 
nated prices  for  each,  is  severable, 
and  the  failure  of  the  seller  to  deliver 
the  stock  of  lumber  does  not  entitle  the 
buyer  to  rescind  the  contract  for  the 
purchase  of  the  stock  of  hardware,  al- 
though he  may  offset  against  the 
amount  due  therefor  the  damages  for 
breach  of  contract  as  to  the  lumber. 

Krebs  Hop  Co.  v.  Livesley  (1911)  59 
Or.  574,  114  Pac.  944,  118  Pac.  165, 
Ann.  Cas.  1913C,  768,  holding  that  a 
contract  for  the  sale  of  a  quantity  of 
hops,  to  be  delivered  in  yearly  instal- 
ments at  a  designated  price  per  pound, 
is  severable  ts  the  extent  that  the 
failure  of  the  seller  to  deliver  one  in- 
stalment does  not  relieve  the  purchas- 
er of  the  obligation  to  accept  subse- 
quent instalments,  where  properly  ten- 
dered. 

Morgan  v.  McKee  (1875)  77  Pa.  228, 
3  Mor.  Min.  Rep.  128,  holding  that  a 
contract  for  the  sale  of  a  quantity  of 
oil  to  be  delivered  in  instalments  is 
severable,  and  the  failure  of  the  seller 
to  deliver  one  of  the  instalments  at  the 
time  agreed  upon  does  not  authorize 
the  purchaser  to  rescind  the  contract 
as  a  whole. 

Streeper  v.  Frieberg  (1887)  3  Tex. 
App.  Civ.  Cas.  (Willson)  292,  holding 
that  a  contract  is  severable  where  it  is 
for  the  sale  of  different  kinds  of  whis- 
ky by  the  gallon  in  case  lots,  and  the 
failure  of  the  seller  to  furnish  all  of 
the  different  kinds  does  not  relieve 
the  purchaser  from  the  obligation  of 
accepting  such  as  correspond  to  the 
contract 

"Gerli  v.  Poidebard  Silk  Mfg.  Co. 
(1894)  57  N.  J.  L.  432,  30  L.R.A.  61,  51 
Am.  St  Rep.  611,  31  Atl.  401,  holding 
that  where  the  sellers  of  a  quantity  of 
silk  to  be  delivered  in  bales,  by  instal- 
ments, are  unable  to  deliver  the  first 


instalment  as  agreed,  owing  to  the 
failure  to  receive  the  crop  of  silk  they 
were  depending  upon,  but  they  do  not 
evince  any  intention  to  abandon  the 
contract,  such  failure  does  not  relieve 
the  purchaser  of  his  obligation  to  re- 
ceive and  pay  for  subsequent  instal- 
ments delivered  on  time. 

Millar,  K.  &  J.  Co.  v.  Weddel  (1908) 
100  L.  T,  N.  S.  (Eng.)  128,  14  Com. 
Cas.  25, 11  Asp.  Mar.  L.  Cas.  184,  hold- 
ing that  the  tender  of  goods  defective 
in  quality,  under  circumstances  in- 
dicating that  the  seller  could  not  or 
would  not  deliver  in  subsequent  in- 
stalments, goods  of  the  required  qual- 
ity, entitled  the  buyer  to  rescind  the 
entire  contract. 

"Bamberger  Bros.  v.  Burrows 
(1910)  146  Iowa,  441,  124  N.  W.  333. 

•iBurgie  v.  Hicks  (1913)  203  Fed. 
340,  holding  to  be  divisible  a  contract 
for  the  sale  of  a  specified  number  of 
barrels  of  vinegar  to  be  shipped  in 
carload  lots,  a  portion  within  a  certain 
time  and  the  balance  upon  order,  each 
shipment  to  be  paid  for  thirty  days 
after  its  receipt  (action  to  recover 
damages  for  failure  to  deliver). 

Gallun  V.  Seymour  (1890)  76  Wis. 
261,  46  N.  W.  115,  holding  a  contract 
for  the  sale  by  the  cord  of  a  quantity 
of  tanner's  bark,  to  be  delivered  in 
instalments,  to  be  severable,  to  the 
extent  that  each  failure  to  deliver  an 
instalment  constitutes  a  breach,  for 
which  an  action  will  lie. 

"Loomis  V.  Eagle  Bank  (1859)  10 
Ohio  St.  327,  holding  that  a  contract 
for  the  sale  of  a  designated  number 
of  kegs  of  powder  at  a  certain  price 
per  keg,  to  be  delivered  in  two  instal- 
ments, is  severable,  and  the  purchaser 
cannot  offset  against  a  note  given  for 
the  first  instalment,  his  damages  for 
the  breach  of  the  contract  by  the  fail- 
ure of  the  seller  to  deliver  the  second 
instalment 
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deliveries  made,  the  buyer  is  not  en- 
titled to  maintain  an  action  to  recover 
damages  for  the  seller's  breach.** 

The  terms  of  the  contract  of  sale 
may  so  clearly  indicate  the  intention 
of  the  parties  as  to  control  the  con- 
struction of  the  contract  as  to  its  divis- 
ibility as  affecting  the  right  of  the 
buyer,  where  the  seller  makes  default 
in  delivering  an  instalment.  For  ex- 
ample, the  failure  of  the  seller  to  de- 
liver an  instalment  of  the  quantity  re- 
quired by  the  contract  has  been  held 
to  entitle  the  buyer  to  rescind,  where 
the  contract  contains  a  provision  to  the 
effect  that,  if  the  seller  fails  to  deliver 
the  quantity  called  for  at  the  times 
agreed  upon,  such  failure  shall  not 
work  a  forfeiture  of  the  contract,  pro- 
viding it  is  due  to  strikes,  unavoidable 
stoppages,  etc.,  since  such  a  provision 
clearly  indicates  the  intention  of  the 
parties  to  be  that  the  default  of  the 
seller,  not  within  such  exception,  shall 
warrant  the  buyer  in  rescinding.** 

b.  A»  affecting  the  right  of  the  buyer  to 
reject  articles  tendered. 

Assuming  that  there  exists  in  the 
purchaser  a  right  to  rescind  a  contract 


of  sale  for  breach  of  warranty  of  the 
quality  of  articles  sold,  or  for  failure 
to  answer  the  description  by  which 
they  were  sold,  the  question  is  here 
raised  as  to  construction  of  the  contract 
with  reference  to  this  remedy,  where 
the  contract  is  for  the  sale  of  more  than 
one  article.  May  the  purchaser  rescind 
as  to  one  article,  and  affirm  the  contract 
as  to  other  articles  included  therein? 
Of  course,  if  the  contract  is  divisible 
/as  to  the  subject-matter,  it  logically 
follows,  and,  as  hereinafter  pointed  out, 
the  courts  as  a  rule  hold,  that  if  the 
purchaser  has  grounds  for  rescission 
as  to  one  article  he  may  rescind  as  to 
it,  and  affirm  the  contract  as  to  the 
other  article.  This  is  not  the  rule, 
however,  where  the  contract  is  entire. 
In  such  case  full  force  and  effect  is 
given  the  general  principle  of  law,  ap- 
plicable alike  to  contracts  of  sale  and 
other  contracts,  that  if  a  party  would 
rescind  a  contract  he  must  rescind  in 
toto;  he  cannot  disaffirm  it  in  part  and 
enforce  it  in  part;  and  he  must  also 
place  the  other  paity  in  statu  quo.  If 
this  cannot  be  done,  the  contract  cannot 
be  rescinded.** 
In  general,  where  a  portion  of  the 


**McFarlan  Carriage  Co.  v.  Con- 
nersville  Wagon  Co.  (1911)  49  Ind. 
App.  318,  96  N.  E.  400. 

Harber  Bros.  Co.  v.  Moffat  Cycle  Co. 
(1894)  151  111.  84,  37  N.  E.  676,  hold- 
ing that  where  the  purchaser  of  a 
number  of  bicycles,  to  be  delivered  in 
instalments,  accepted  a  portion  of 
them  delivered  after  the  agreed  time, 
he  cannot  retain  the  amount  to  be  paid 
on  such  instalments  and  maintain 
against  the  seller  an  action  for  dam- 
ages for  a  breach  of  the  contract, 
based  upon  the  failure  to  deliver;  for 
his  retention  of  the  purchase  price  con- 
stitutes a  default  on  his  part,  preclud- 
ing him  from  maintaining  an  action 
on  the  contract. 

Maney  Mill.  Co.  v.  Baker- Wignall  & 
Co.  (1914)  186  111.  App.  390,  holding 
that  a  contract  is  severable  where  it 
is  for  the  sale  of  a  quantity  of  flour  by 
the  barrel,  to  be  delivered  in  instal- 
ments, and  a  cancelation  of  a  portion 
of  the  order  by  the  seller  does  not  re- 
lieve the  purchaser  as  to  the  balance, 
where  the  cancelation  is  due  to  the 
default  of  the  purchaser. 

See  Kingdom  v.  Cox  (1848)  5  C.  B. 
522, 136  Eng.  Reprint,  982, 12  Jur.  336, 


17  L.  J.  C.  P.  N.  S.  155,  holding  that  a 
contract  for  the  purchase  of  a  quan- 
tity of  iron  girders  of  different  sizes, 
at  a  designated  price  per  ton,  is  entire 
in  the  sense  that  where  the  seller  has 
not  furnished  drawings  of  the  girders 
in  accordance  with  his  contract,  as  a 
guide  for  the  buyer,  except  as  to  a  few 
girders,  he  cannot  hold  the  seller  re- 
sponsible in  damages  for  refusing,  to 
furnish  the  girders  for  which  he  fur- 
nished the  drawings. 

•*  United  States  Iron  Co.  v.  Sloss- 
Sheffield  Steel  &  I.  Co.  (1904)  71  N.  J. 
L.  1,  58  Atl.  173,  holding  that  a  con- 
tract for  the  sale  of  a  quantity  of  iron 
ore  may  be  rescinded  by  the  purchaser 
for  failure  of  the  seller  to  deliver  in- 
stalments according  to  the  contract, 
where  it  provides  against  rescission 
for  failure  to  deliver  under  certain 
circumstances  not  included  within  the 
excepted  causes. 

»» Miner  v.  Bradley  (1839)  22  Pick. 
(Mass.)  457,  holding  that,  where  a  cow 
and  a  quantity  of  hay  are  sold  at  auc- 
tion for  a  gross  sum,  the  contract  is 
entire,  and  where  the  purchaser  re- 
ceives the  cow  and  pays  for  both  arti- 
cles, upon  the  refusal  of  the  seller  to 
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subject-matter  of  a  contract  of  sale, 
tendered  by  the  seller  as  in  compliance 
therewith,  is  inferior  in  quality,  the 
buyer  must  reject  or  accept  the  articles 
as  a  whole;  he  cannot  accept  such  of 
them  as  are  of  a  quality  meeting  the 
requironents  of  the  contract,  and  re^ 


ject  those  of  an  inferior  quality,  if  the 
contract  as  to  the  subject-matter  is 
entire;  that  is^  if  the  sale  of  all  of  the 
articles  covered  by  the  contract,  at  an 
aggregate  sum,  was  an  inducement  to 
the  execution  of  the  contract  by  the 
seller." 


deliver  the  hay,  he  cannot  retain  the 
cow  and  maintain  an  action  to  recover 
the  purchase  price  or  any  part  thereof, 
since  such  an  action  is  based  upon  the 
theory  of  rescission  of  the  contract, 
and,  to  rescind,  the  contract  must  be 
rescinded  as  a  whole. 

"Continental  Jewelry  Co.  v.  Pugh 
Bros.  (1910)  168  Ala.  295,  53  So.  324, 
Ann.  Cas.  l'ei2A,  657,  holding  that 
the  purchaser  of  different  articles  of 
jewelry  for  retail  trade,  after  using 
and  disposing  of  a  portion  of  them, 
cannot  rescind  the  contract  for  a 
breach  of  warranty  as  to  quality. 

Perry  v.  Ayers  (1911)  159  Cal.  414, 
114  Pac.  46,  holding  that  the  buyer 
cannot  rescind  as  to  some  of  the  arti- 
cles, and  af9rm  the  contract  as  to  the 
balance. 

De  Vaughn's  Son  v.  Ohio  Pottery  & 
Glass  Co.  (1912)  12  Ga.  App.  50,  76 
S.  E.  793,  holding  that  a  contract  for 
the  sale  of  a  quantity  of  enamel  ware 
and  crockery  is  entire,  to  the  extent 
that  the  buyer  cannot  accept  part  and 
reject  part. 

Williams,  B.  &  Co.  v.  Leslie  (1896) 
€6  111.  App.  246,  holding  that  a  con- 
tract for  the  sale  of  several  cars  of 
raisins  of  different  kinds  is  entire, 
and  the  purchaser  cannot  accept  such 
of  the  goods  as  he  claims  comply 
with  the  contract,  and  reject  those 
which  he  claims  do  not. 

Harzfeld  v.  Converse  (1883)  105  111. 
534,  holding  that  a  contract  for  the 
sale  of  several  boxes  of  furs,  to  be 
according  to  sample,  is  entire,  and  the 
purchaser  cannot  accept  part  of  the 
articles  and  reject  the  balance,  and 
his  acceptance  of  a  part  renders  him 
liable  for  the  purchase  price  of  all. 

Converse  v.  Harzfeldt  (1882)  11 
1IL  App.  173,  affirmed  in  (1883)  105  111. 
5S4,  holding  to  be  entire  a  contract  for 
the  sale  of  several  cases  of  g:oods,  to 
the  extent  that  the  buyer  cannot  keep 
part  and  reject  part  of  them. 

Pacific  Timber  Co.  v.  Iowa  Windmill 
&  Pump  Co.  (1907)  185  Iowa,  308,  112 
17.  W.  771,  holding  that  a  contract  is 
ontire  where  it  is  for  the  sale  of  a 
quantity  of  lumber  to  be  shipped  more 
^an  2,000  miles,  although  the  dimen- 


sions of  the  lumber  are  specified,  and 
the  price  apportioned  by  the  thousand 
feet.  Hence,  a  purchaser  cannot  ac- 
cept thjit  portion  of  the  lumber  which 
he  claims  complies  with  the  contract, 
and  reject  the  balance;  but  an  accept- 
ance by  him  of  part  consjtitutes  an  ac- 
ceptance of  the  whole. 

Clark  V.  Baker  (1843)  5  Met.  (Mass.) 
452,  holding  that  a  contract  for  the 
sale  of  a  cargo  of  grain  on  board  a 
schooner,  although  by  the  bushel,  is 
entire,  and  the  purchaser  cannot  ac- 
cept a  portion  thereof  and  rescind  the 
contract  for  a  breach  of  warranty  as 
to  the  balance. 

Morse  v.  Brackett  (1867)  98  Mass. 
207,  holding  that  a  contract  is  entire, 
where  it  is  for  the  sale  of  specific  bags 
of  wool  at  a  designated  price  per 
pound,  and  the  purchaser  cannot  ac- 
cept a  portion  thereof  and  rescind  the 
contract  for  a  breach  of  warranty  of 
quality  as  to  the  balance. 

Mansfield  v.  Trigg  (1873)  113  Mass. 
350,  holding  that  a  contract  is  entire, 
where  it  is  for  the  sale  of  a  specified 
number  of  barrels  of  fish,  at  a  desig- 
nated price  per  barrel  according  to  the 
different  grades,  and  the  purchaser 
cannot  accept  such  portion  of  them 
as  he  claims  complies  with  the  con- 
tract, and  reject  tlie  balance. 

And  see  also  Rubenstein  v.  Gross- 
man Winfield  Millinery  Co.  (1915)  110 
Miss.  213,  70  So.  210,  holding,  where  a 
job  lot  of  goods  in  quantity  is  more 
than  represented,  the  purchaser  may 
reject  them  all  on  this  ground,  but  he 
cannot  accept  a  part  and  reject  the 
balance. 

Sigerson  v.  Harker  (1851)  15  Mo. 
101,  holding  that  the  purchaser  of  a 
quantity  of  pork  by  the  barrel  cannot 
select  such  portion  as  he  claims  com- 
plies with  the  warranty,  and  reject  the 
balance  for  breach  of  warranty  of 
quality. 

Poshkoff  V.  Lieberman's  Millinery 
(1917)  167  N.  Y.  Supp.  291,  holding  to 
be  entire  a  contract  for  the  sale  of 
different  lots  of  goods  at  different 
prices.  The  purchaser  cannot  accept 
part  and  reject  part. 

Woodruff    v.    Peterson    (1868)    61 
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On  the  other  hand,  if  the  contract  is 
construed  to  be  severable  as  to  differ- 
ent articles,  the  right  of  the  buyer  to 


reject  those  not  of  a  quality  conf  orm- 
insr  to  the  requirements  of  the  contract 
is  not  affected  by  his  acceptance  of  such 


Barb.  (N.  Y.)  262,  holding  that  a  con- 
tract for  the  sale  by  the  cord  of  a 
quantity  of  wood  in  different  piles  is 
entire,  and  the  purchaser  cannot  re- 
scind it  as  to  part  of  the  wood,  on  the 
ground  that  it  does  not  correspond 
with  the  contract,  where  he  retains 
the  balance  of  the  wood. 

Mason  v.  Smith  (1890)  55  H«n,  607, 
5  Silv.  Sup.  Ct.  Rep.  346,  8  N.  Y.  Supp. 
301,  holding  that,  where  the  purchaser 
of  a  quantity  of  gloves  of  different 
styles,  at  a  designated  price  per  dozen, 
upon  inspection,  claims  the  gloves  do 
not  comply  with  the  contract,  he  must 
reject  them  as  a  whole;  if  he  fails  to 
return  all  of  them,  and  accepts  a  por- 
tion of  them,  he  becomes  liable  for  the 
entire  lot. 

Levy  v.  John  C.  Dettra  &  Co.  (1915) 
91  Misc.  41,  154  N.  Y.  Supp.  176,  hold- 
ing that  a  contract  for  the  sale  of  two 
piles  of  lumber  for  a  lump-  sum,  the 
lumber  to  be  delivered  at  the  same 
time,  is  entire,  and  the  purchaser  can- 
not accept  part,  and  reject  the  remain- 
der on  the  ground  that  the  part  re- 
jected does  not  meet  the  requirements 
of  the  warranty. 

Mendetz  v.  Wood  (1914)  86  Misc.  52, 
148  N.  Y.  Supp.  92,  holding  that  a  sin- 
gle order  for  several  lots  of  clothing 
to  be  delivered  at  one  time  is  an  en- 
tirety, and  a  purchaser  cannot  return 
one  lot  and  portions  of  the  other  lots 
on  the  ground  that  the  portions  re- 
turned do  not  meet  the  requirements 
of  the  contract. 

Hermann  Lumber  Co.  v.  Heidel- 
berg (1905)  46  Misc.  465,  92  N.  Y. 
Supp.  256,  holding  that  the  purchaser 
of  a  number  of  boards  of  a  certain 
kind  and  quality  cannot  accept  part 
of  them,  and  reject  the  balance,  on  the 
ground  that  those  rejected  do  not  meet 
the  requirements  of  the  contract. 

Simon  v.  Wood  (1896)  17  Misc.  607, 
75  N.  Y.  S.  R.  78,  40  N.  Y.  Supp.  675, 
holding  that  a  contract  is  entire  where 
it  is  for  the  sale  of  a  quantity  of  caps 
according  to  the  sample',  and  the  pur- 
chaser cannot  accept  a  part  of  the 
caps  tendered,  and  reject  the  balance, 
on  the  ground  that  they  do  not  corre- 
spond with  the  sample. 

And  see  Babcock  v.  Hutchinson 
(1871)  4  Lans.  (N.  Y.)  276,  holding 
that  where  gloves  of  different  kinds 
and  styles  are  sent  to  a  retail  dealer 
without  any   agreement  as   to  l^eir 


price,  except  that  they  are  accom- 
panied by  an  invoice  showing  the  price 
of  different  articles,  the  purchaser,  by 
selling  one  pair  of  the  gloves  and 
marking  others  at  their  selling  price, 
accepts  them  at  the  invoice  price,  and 
becomes  liable  therefor  to  the  seller, 
and  he  cannot  reject  what  remains 
on  the  ground  of  objections  to  the 
price. 

Simonoff  v.  Parsons  (1915)  52  Okla. 
600,  153  Pac.  152,  holding  that  a  con- 
tract for  the  sale  of  a  quantity  of  la- 
dies' and  misses'  dresses  and  skirts, 
for  retail  trade,  is  entire,  and  the  pur- 
chaser cannot  accept  a  portion  of 
them,  and  reject  the  balance  on  the 
ground  that  he  has  reserved  the  right 
to  countermand  the  order. 

Elzea  V.  Brown  (1915)  59  Pa.  Super. 
Ct.  403,  holding  that  the  purchaser 
of  a  quantity  of  eggs  of  a  certain  qual- 
ity, at  a  designated  price  per  dozen, 
for  retail  trade,  where  eggs  are  ten- 
dered of  a  poorer  quality  than  he  is 
bound  to  accept,  may  refuse  to  receive 
the  entire  lot;  but  he  cannot  accept 
part  of  them  and  reject  the  balance, 
and  if  he  does  so  he  obligates  himself 
to  pay  for  them  as  a  whole. 

Williams  v.  Wenger  (1912)  48  Pa. 
Super.  Ct.  497,  holding  that  the  pur- 
chaser of  a  quantity  of  dress  trim- 
mings for  a  lump  sum,  based  upon  the 
gross  amount  of  the  price  as  appor- 
tioned to  the  different  articles,  all  of 
which  are  to  be  delivered  at  the  same 
time,  cannot  reject  a  portion  of  the 
goods,  and  retain  the  balance  on  the 
ground  that  they  were  not  delivered  at 
the  time  specified  in  the  contract;  but, 
to  rescind  on  this  ground,  it  is  his 
duty  to  reject  all  of  the  goods. 

Carpenter  v.  Brainard  (1864)  37  Vt. 
145,  holding  that  a  contract  for  the 
sale  of  all  the  lumber  sawed  from  a 
certain  piece  of  land  is  entire,  and  the 
purchaser  cannot  accept  a  portion  of 
it,  and  reject  the  balance  on  the 
ground  that  it  was  improperly  meas- 
ured.   And  see  cases  supra,  note  26- 

Charles  Syer  &  Co.  v.  Lester  (1914) 
116  Va,  544,  82  S.  E.  122,  holding  that 
the  purchaser  of  a  quantity  of  lemons 
by  the  box  must  accept  or  reject  the 
lemons  as  a  whole;  he  cannot,  with 
knowledge  that  they  are  inferior  in 
quality  to  the  requirements  of  the 
contract,  accept  a  part  of  them  and 
reject  the  balance.     If  he  accepts  a 


Digitized  by  VjOOQIC 


ANNO.— CONTRACT  OF  SALE  AS  ENTIRE  OR  DIVISIBLE. 


667 


of  the  articles  as  do  conform  thereto." 
While  it  is  possible  to  distinguish  many 
of  the  cases  holding  a  contract  to  be 


entire  as  affecting  the  right  of  the  buy- 
er to  accept  part  of  the  goods  and  re- 
ject the  bidance,  from  cases  holding  the 


portion  of  them,  he  renders  himself 
liable  for  the  full  amount  purchased. 

Manss-Bruning  Shoe  Co.  v.  Prince 
(1902)  51  W.  Va.  510,  41  S.  E.  907, 
holding  that  the  purchaser  of  a  lot 
of  shoes,  to  be  manufactured,  in  order 
to  rescind  the  contract  on  the  ground 
that  some  of  the  shoes  in  quality  are 
not  according  to  its  requirements, 
must  rescind  the  contract  as  a  whole ; 
he  cannot  accept  part  of  the  goods 
and  rescind  the  contract  as  to  the 
b&IftncG 

Harnor  v.  Groves  (1855)  15  C.  B.  667, 
139  Eng.  Reprint,  687,  3  C.  L.  R.  306, 
24  L.  J.  C.  P.  N.  S.  53,  3  Week.  Rep. 
168,  holding  that  a  purchaser  of  a 
quantily  of  flour  by  the  sack  cannot 
accept  a  portion  of  it,  after  he  has  dis- 
covered that  it  does  not  meet  the  re- 
quirements of  the  contract,  and  then 
rescind  the  contract  as  to  the  balance. 

And  see  Champion  v.  Short  (1809)  1 
Campb.  (Eng.)  53,  10  Revised  Rep. 
631,  holding  that,  where  the  buyer 
accepts  a  portion  of  the  articles 
tendered,  he  cannot  assert  that  the 
contract  was  entire  as  to  all  the  ar- 
tides 

"Rubin  V.  Sturtevant  (1897)  26  C. 
C.  A.  259,  51  U.  S.  App.  286,  80  Fed. 
930,  holding  that  a  contract  for  the 
sale  of  a  stated  number  of  fur  capes 
at  separate  prices,  th6  capes  to  be  per- 
fect and  like  certain  samples,  is  divisi- 
ble, and  the  purchaser  is  entitled  to 
accept  the  articles  which  correspond 
to  the  warranty,  and  reject  those 
which  do  not. 

Ward  Furniture  Mfg.  Co.  v.  Isbell 
(1907)  81  Ark.  549,  99  S.  W.  845, 
holding  that,  although  a  contract  for 
the  sale  of  lumber  of  specified  grades, 
at  designated  prices  per  thousand  feet 
according  to  the  grade,  is  ordinarily 
an  entire  contract,  and  hence  the  pur- 
chaser must  accept  or  reject  the 
property  tendered  as  a  whole,  yet, 
where  the  parties  elect  to  treat  the 
contract  as  severable,  the  purchaser 
may  accept  such  portions  of  the  lum- 
ber as  conform  to  the  contract,  and 
reject  the  balance. 

Cohen  v.  Pemberton  (1885)  53  Conn. 
221,  55  Am.  Rep.  101,  2  Atl.  315,  5  Atl. 
'682,  refusing  to  pass  upon  the  question 
as  to  whether  or  not  a  contract  for 
the  sale. of  hats  and  caps  of  different 
sizes,  at  specified  prices  per  dozen 
or  a  fractional  part  of  a  dozen,  was 
2  A.L.R.— 42. 


entire  or  divisible.  And  holding  that, 
where  the  seller  tendered  hats  and 
caps  of-  sizes  different  from  those 
called  for  by  the  contract,  the  pur- 
chaser might  return  them,  although 
he  accepted  and  retained  those  which 
did  comply  with  the  contract. 

Spring  v.  Slayden-Kirksey  Woolen 
Mills  (1903)  106  111.  App.  579,  same 
case  on  subsequent  appeal  in  (1904) 
116  111.  App.  27,  holding  that  a  con- 
tract for  the  sale  by  the  dozen  of  a 
quantity  of  pants  of  different  kinds 
is  divisible,  and  the  purchaser  may 
accept  those  lots  of  pants  which  in 
quality  comply  with  the  contract,  and 
reject  such  lots  as  do  not. 

Rothschild  Bros.  v.  Wise  (1899)  81 

111.  App.  95,  holding  that  a  contract 
for  the  sale  of  different  lots  of  hats, 
at  a  designated  price  for  each  lot,  is 
severable,  and  the  purchaser  may  ac- 
cept such  lots  as  comply  with  the  con- 
tract and  reject  those  which  do  not. 

Weil  v.  Stone   (1904)  33  Ind.  App. 

112,  104  Am.  St.  Rep.  243,  69  N.  E. 
698,  holding  that  a  contract  is  sever- 
able, where  it  is  for  the  sale  of  several 
different  and  distinct  items,  and  the 
price  is  apportioned  to  each  item,  and 
to  rescind  such  a  contract  as  to  some 
of  the  articles,  it  is  not  necessary  for 
the  purchaser  to  return  all  of  them.     . 

Bushnell  v.  Geo.  E.  King  Bridge  Co. 
(1908)  140  Iowa,  405,  118  N.  W.  407, 
holding  that  the  pLurchaser  of  a  quan- 
tity of  lumber  at  a  designated  price 
per  thousand  feet,  the  lumber  to  be 
shipped  in  carload  lots  and  to  be  of 
certain  dimensions  and  quality,  can 
reject  such  portions  of  the  lumber 
as  fail  to  comply  with  the  specifica- 
tions. The  question  as  to  the  charac- 
ter of  the  contract,  whether  entire  or 
severable,  is  not  discussed. 

Huntington  v.  Lowe  (1848)  3  La. 
Ann.  377,  holding  that  the  purchaser 
of ■  hogsheads  of  pork  may  reject  un- 
sound hogsheads  and  retain  those 
which  are  sound. 

Canton  Lumber  Co.  v.  Liller  (1908) 
107  Md.  146,  68  Atl.  500,  holding  that 
where  a  contract  for  the  sale  of  lumber 
of  different  dimensions  by  the  thous- 
and feet  is  accompanied  by  specifica- 
tions, showing  that  the  purchaser  is  to 
use  the  lumber  for  certain  building 
purposes,  and  it  must  conform  to  the 
specifications  annexed  to  the  order, 
and  the  lumber  is  to  be  shipped  some 
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contract  to  be  severable  in  this  regard, 
many  of  them  cannot  thus  be  distin- 
guished, the  courts  having  apparently- 
reached  different  conclusions  as  to  the 
intention  of  the  parties,  with  reference 
to  very  similar  contracts.  The  general 
tendency  of  the  courts,  however,  is  ap- 
parently to  construe  contracts  of  this 
character  to  be  entire,  to  the  extent  of 
requiring  the  buyer  either  to  take  all 


of  the  goods  included  therein,  or  reject 
them  all,  unless  the  contract  in  its  na- 
ture is  clearly  apportionable. 

Where  the  subject-matter  of  the  sale 
is  different  articles,  each  independent 
of  the  other,  and  the  value  thereof  is 
not  increased  or  diminished  by  the  ag- 
gregate, the  contract  is  divisible,  and 
the  buyer  cannot  reject  all  of  the  arti- 
cles for  a  breach  of  the  warranty  of 


distance,  the  contract  will  be  con- 
strued to  be  severable,  and  the  pur- 
chaser may  accept  such  portions  of  the 
lumber  furnished  as  comply  with  these 
specifications,  and  reject  such  as  do 
not,  the  seller  having  knowledge  of 
the  purpose  for  which  the  lumber  was 
being  purchased,  and  that,  unless  it 
could  be  used  in  the  construction  of 
such  buildings,  the  purchaser  had  no 
use  for  it. 

Miner  v,  Bradley  (1839)  22  Pick. 
(Mass.)  457,  declaring  that  where  a 
number  of  articles  are  bought  at  the 
same  time  and  separate  prices  agreed 
upon  for  each,  although  they  are  all 
included  in  the  same  instrument  of 
sale,  yet  the  contract,  for  sufficient 
cause,  may  be  rescinded  as  to  part  and 
the  price  be  recovered  back,  and  it 
may  be  enforced  as  to  the  residue 
of  the  property. 

Young  &  C.  Mfg.  Co.  v.  Wakefield 
(1876)  121  Mass.  91,  holding  that  a 
contract  is  severable  where  it  is  for 
the  sale  of  a  quantity  of  coats  at  a 
designated  price,  apportioned  to  each 
garment,  and  the  sale  of  one  garment 
is  in  no  way  dependent  upon  that  of 
the  others;  hence,  the  purchaser  may 
rescind  as  to  otae  lot  which  does  not 
correspond  with  the  warranty,  and  ac- 
cept other  lots  which  do. 

The  reported  case  (Stbarns  SALT  & 
Lumber  Co.  v.  Dennis  Lumber  Co. 
post,  638)  holding  that  a  contract  for 
the  sale  of  two  carloads  of  lumber  of 
specified  kinds,  dimensions,  and  qual- 
ity was  divisible,  and  the  purchaser 
had  the  right  to  accept  such  of  the 
lumber  as  complied  with  the  contract 
in  quality,  and  reject  such  as  did  not. 

I^mpson  V.  Cummings  (1884)  52 
Mich.  491,  18  N.  W.  252,  holding  that 
the  purchaser  of  livery  stock,  includ- 
ing certain  carriages  specifically  des- 
cribed, is  entitled  to  accept  such  of  the 
stock  as  corresponds  to  the  descrip- 
tion, and,  upon  a  carriage  being  ten- 
dered which  does  not  correspond  with 
any  description  in  the  contract,  the 
purchaser  may  refuse  to  receive  it,  and 


hold  the  seller  liable  for  failure  to  de- 
liver the  carriage  described  in  the  bill 
of  sale.  The  court  said  that  the  plain- 
tiff purchased  property  which  was  par- 
ticularly described  and  was  entitled  to 
have  what  he  bought.  He  does  not 
propose  to  rescind  the  contract  or  any 
part  of  it,  he  demands  the  fulfilment 
of  the  whole  of  it,  and  he  brings  this 
suit  for  the  failure  on  the  part  of  the 
defendant  to  perform  in  one  particu- 
lar."   His  right  is  clear. 

Moiling  y.  Dean  (1902)  18  Times  L. 
R.  (Eng.)  217,  holding  that  under  a 
contract  for  the  sale  of  a  large  number 
of  books,  each  of  which  was  to  be  of 
a  certain  standard,  the  buyer  might 
accept  such  as  were  up  to  the  required 
standard,  and  reject  such  as  were  not. 

Edward  Thompson  Co.  v.  Schroeder 
(1915)  131  Minn.  125,  154  N.  W.  792, 
holding  that  a  contract  for  the  sale 
of  two  different  sets  of  lawbooks  is 
divisible,  to  the  extent  that  the  buyer 
can  retain  one  set,  and  return  the 
other  for  the  fraudulent  representa- 
tions by  the  seller's  agent  with  refer- 
ence to  the  set  returned. 

Potsdamer  v,  Kruse  (1894)  57  Minn. 
193,  58  N.  W.  983,  holding  that  a  con- 
tract is  severable  where  it  is  for  the 
purchase  of  neckties  of  different  kinds, 
and  the  purchaser  is  entitled  to  accept 
such  as  comply  with  the  contract,  and 
reject  those  which  do  not. 

Holmes  v.  Gregg  (1889)  66  N.  H. 
621,  28  Atl.  17,  holding  that,  in  the 
absence  of  express  stipulations  to  the 
contrary,  a  contract  for  the  sale  by 
the  thousand  feet  of  different  lots  of 
lumber  of  different  dimensions,  to  be 
shipped  from  Chicago  to  a  point  in 
New  Hampshire,  is  severable  in  the 
sense  that  the  purchaser  can  accept 
the  lots  that  conform  to  the  contract, 
and  reject  the  rest. 

Freeman  v.  Skinner  (1848)  31  N.  C. 
(9  Ired.  L.)  82,  holding  that  under  a 
contract  for  the  sale  of  several  ar- 
ticles of  the  same  kind,  to  be  manu- 
factured, the  price  being  apportioned 
to  each  article,  the  purchaser  may  ac- 
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quality  as  to  one  or  more  of  ttiem.** 
And  liiis  is  the  rule,  although  the  arti- 
cles are  sold  together  for  a  lump  avaa." 
If,  however,  the  consideration  is  not  ap- 
portionable,  and  the  subject-matter  not 
subject  to  division,  without  thereby 
making  a  material  modification  in  the 
consideration .  which  induced  the  exe- 
cution of  the  contract,  it  is  entire  in 
so  far  as  concerns  the  right  of  the  buy- 
er in  this  regard.  He  may  rescind  it 
as  a  whole,  where  the  seller  defaults 
in  partial  performance,  by  tendering 
goods  some  of  which  are  in  quality  in- 


ferior to  the  requirements  of  the  con- 
tract.«» 

Where  goods  or  commodities  are  sold 
to  be  delivered  in  instalments,  the  par- 
ties are  generally  held  to  have  entered 
into  the  contract  in  contemplation  of 
full  performance;  hence,  if  the  seller, 
in  violation  of  the  contract,  tenders  an 
instalment  of  goods  in  quality  inferior 
to  the  requirements  thereof,  the  con- 
tract will  be  construed  to  be  entire  to 
the  extent  that  the  buyer  may  not  only 
refuse  to  accept  the  inferior  instal- 
ments, but  he  may  also  rescind  the  con- 


cept those  which  correspond  with  the 
contract,  and  reject  those  which  do 
not,  and  his  acceptance  of  a  part  of 
the  articles  does  not  obligate  him  to 
accept  or  pay  for  those  which  do  not  ' 
cdmply  with  the  contract,  and  which 
he  rejects.  -4 

Mueller  v.  Simon  (1916)  —  Tex. 
Civ.  App.  — ,  183  S.  W.  63,  holding  that 
the  buyer  may  accept  such  of  the  ar- 
ticles, separately  priced,  as  comply 
with  the  contract,  and  reject  such  as 
do  not. 

Schiller  v.  Blyth  &  P.  Co.  (1907)  15 
Wyo.  804,  8  L.R.A.(N.S.)  1167,  88  Pac. 
648,  holding  that  a  purchaser  of  a 
number  of  hats,  each  of  a  separate  pat- 
tern separately  priced,  and  the  price 
of  one  being  in  no  way  dependent  upon 
the  price  of  another,  is  entitled,  upon 
inspection,  to  accept  such  hats  as 
comply  with  the  contract  and  reject 
those  which  do  not. 

"Camp  v.  Dill  (1856)  27  Ala.  553, 
holding  that  where  slaves  are  sold 
separately  at  auction,  although  all  are 
bought  by  the  same  person,  under  an 
agreement  with  the  seller  that  the 
purchaser  was  to  have  all,  the  con- 
tracts are  separate  and  distinct,  and 
a  breach  of  warranty  as  to  one  slave 
will  not  entitle  the  purchaser  to  re- 
scind as  to  the  others. 

Michoud  V.  Marquet  (1849)  4  La. 
Ann.  51,  holding  that  the  purchaser  of 
a  flock  of  sheep  cannot  rescind  on  the 
ground  of  the  diseased  condition  of 
some  of  the  flock. 

Ledoux  V.  Armor  (1848)  4  Rob. 
(La.)  881,  holding  that  the  purchaser 
of  a  number  of  bales  of  rope,  at  a 
designated  price  per  pound,  is  not  en- 
titled to  rescind  the  entire  contract 
and  reject  all  of  the  bales  of  rope, 
on  the  ground  that  some  of  the  bales 
contain  defective  rope,  where  by  the 


Code  it  is  provided  that  a  redhibitory 
vice  in  one  of  the  several  things  sold 
together  gives  a  right  to  redhibition  of 
all  if  the  things  were  matched,  since 
the  bales  of  rope  were  independent  of 
each  other,  and  did  not  form  a  whole. 

••Montan  v.  Whitley  (1857)  12  La. 
Ann.  176,  holding  .that,  although  a 
family  of  slaves  were  sold  together  for 
a  lump  sum  of  money,  the  avoidance 
of  the  sale  as  to  a  child  on  the  ground 
that  it  was  diseased  affords  no  ground 
for  the  avoidance  of  the  contract  as 
to  the  other  slaves. 

<*Behnnan  v.  Newton  (1893)  103  Ala. 
525,  15  So.  838,  holding  that  under  a 
contract  to  sell  a  stock  of  goods  at  a 
certain  per  cent  of  the  original  cost, 
for  breach  by  the  seller,  the  purchaser 
is  entitled  to  reject  the'goods  and  re- 
pudiate the  contract  in  toto. 

Ferguson  v.  West  Coast  Shingle  Co. 
(1910)  96  Ark.  27,  130  S.  W.  527,  hold- 
ing that  a  contract  for  the  sale  of 
two  cars  of  shingles  at  a  certain  price 
per  thousand,  each  car  to  contain  a 
specified  number  of  shingles,  is  entire, 
and  where  the  seller  makes  default  as 
to  one  car  the  purchaser  may  refuse  to 
receive  the  other  car. 

Main  v.  Simmons  (1907)  2  Ga.  App. 
821,  59  S.  E.  85,  holding  that  a  contract 
for  the  sale  of  different  articles  of 
jewelry  for  a  gross  sum  is  entire,  and 
the  purchaser  may  rescind  it  as  to 
all  the  articles,  where  some  of  the  ar- 
ticles tendered  by  the  seller  do  not,  in 
quality,  comply  with  the  contract. 

Bryant  v.  Thesing  (1895)  46  Neb. 
244,  64  N.  W.  967,  holding  that  an  or- 
der for  nursery  stock  of  a  certain  kind 
and  quality,  at  a  designated  lump 
price,  is  entire,  and  the  purchaser  may 
refuse  to  receive  any  of  the  stock, 
where  a  portion  of  it,  when  tendered, 
was  not  of  the  igreed  quality. 
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tract  in  toto; "  for  the  purchaser  is 
under  no  obligation  to  accept  part  per- 
formance in  the  inverse  order  of  his 
contract,  and  the  right  to  rescind  or 
abandon  the  contract  belongs  to  him, 
and  necessarily  must  apply  to  the  whole 
contract  remaining  unperformed.** 


If,  however,  the  buyer  accepts  instal- 
ments of  goods  tendered,  al^ough  he 
complains  of  the  quality,  he  cannot  on 
this  ground  thereafter  refuse  to  receive 
further  instalments  which  are  of  the 
agreed  quality.**  In  this  regard,  accept- 
ance by  the  buyer  constitutes  an  admis- 


« Clark  V.  Wheeling  Steel  Works 
(1893)  3  C.  C.  A.  600,  3  U.  S.  App.  858, 
63  Fed.  494,  asserting  that  a  contract 
for  the  sale  and  delivery  of  steel  bil- 
lets is  entire  to  the  extent  that  the 
buyer  may  rescind  the  same  for  a  de- 
fect in  the  quality  of  the  instalments 
tendered  to  him.  This  case,  however, 
holds  that  the  buyer  waived  the  de- 
fect, and  hence  could  not  rescind, 
where  the  balance  tendered  complied 
with  the  contract. 

Moran  v.  Wagner  (1906)  28  App. 
D.  C.  317,  holding  that  a  contract  is 
entire  where  it  is  for  sale  of  several 
carloads  of  grain  at  a  designated  price 
per  bushel,  to  be  delivered  at  different 
times,  payment  to  be  made  with  refer- 
ence to  the  different  deliveries,  and, 
for  a  breach  by  the^  seller  in  tendering 
grain  in  quality  not  complying  with, 
the  contract,  the  purchaser  may  re- 
scind the  contract  as  a  whole,  and  re- 
fuse to  receive  further  deliveries. 

Newton  v.  Bayless  Fruit  Co.  (1913) 
155  Ky.  440,  159  S.  W.  968,  holding 
a  contract  to  be  entire  where  it  is  for 
the  sale  of  several  carloads  of  oranges 
for  a  designated  price  per  box,  the  cars 
to  be  delivered  at  different  times; 
hence,  the  purchaser  may  rescind  the 
entire  contract,  where  the  first  instal- 
ment tendered,  in  quality,  does  not 
comply  therewith. 

Fullam  V.  Wright  &  C.  Wire  Cloth 
Co,  (1907)  196  Mass.  474,  82  N.  E. 
711,  holding  that  a  contract  is  entire 
where  it  is  for  the  sale  of  a  large  quan- 
tity of  cordwood  at  an  agreed  price 
per  cord,  to  be  delivered  in  carload 
lots,  payment  to  be  made  as  delivered ; 
and  where  the  seller  delivers  wood  not 
in  quality  complying  with  the  con- 
tract, the  buyer  may  refuse  to  accept 
it,  and  rescind  the  entire  contract. 

Morrison  v.  Leiaer  (1898)  73  Mo. 
App.  95,  holding  to  be  entire  a  contract 
for  the  sale  of  gloves,  to  be  shipped 
in  two  instalments,  and  the  purchaser 
may  rescind  the  contract  where  the 
first  instalment,  in  quality,  does  not 
meet  the  requirements  thereof.  In 
this  case  the  purchaser  retained  such 
of  the  goods  as  he  claimed  correspond- 
ed with  the  contract,  but  no  point  is 
apparently  made  of  this  fact. 


Schwartz  v.  Hirsch  (1907)-56  Misc. 
618,  107  N.  Y.  Supp.  796,  holding  to  be 
entire  a  contract  for  the  sale  of  mer- 
chandise, deliverable  in  instalments 
(rescission  for  breach,  as  to  quality, 
of  the  first  instalment) . 

King  Philip  Mills  v.  Slater  (1878) 
12  R.  I.  S2,  34  Am.  Rep.  603,  holding 
that  the  tender  of  instalments  of 
goods,  which  do  not  comply  with  the 
contract  as  to  quality,  entitles  the 
buyer  to  rescind  the  unperformed  part 
of  the  contract.  In  this  case  the  con- 
tract was  regarded  as  entire. 

**  Pope  V.  Porter  (1886)  102  N.  Y. 
366,  7  N.  E.  304,  holding  that  a  con- 
tract for  the  sale  of  a  quantity  of  iron 
at  different  prices  according  to  the 
kind,  to  be  delivered  at  different 
times,  is  entire  to  the  extent  that, 
where  the  seller  makes  default  in 
delivering  the  kind  to  be  first  deliv- 
ered, the  purchaser  is  entitled  to  re- 
fuse to  accept  the  second  instalment 
of  the  other  kind,  and  this  is  true, 
although,  had  the  seller  delivered  the 
first  kind  according  to  the  contract, 
and  it  had  been  accepted  by  the  pur- 
chaser, this  would  have  rendered  the 
latter  liable  for  the  price  thereof,  even 
though  the  seller  thereafter  made  de- 
fault in  the  second  delivery. 

*»  Harding,  W.  &  Co.  v.  York  Knitting 
Mills  (1905)  142  Fed.  228,  holding  that 
under  a  contract  for  the  sale  of  a 
quantity  of  different  kinds  of  yarn, 
to  be  delivered  in  instalments,  if  the 
purchaser  retains  and  uses  instalments 
of  the  yarn  with  knowledge  that 
it  is  defective,  he  cannot,  on  the 
ground  of  such  defects,  refuse  to  re- 
ceive other  instalments  which  comply 
with  the  contract,  since  the  contract 
is  entire,  and  cannot  be  abrogated  if 
there  has  been  a  partial,  although  de- 
fective, performance,  of  which  the 
purchaser  has  knowingly  accepted  the 
benefit. 

Clark  V.  Wheeling  Steel  Works 
(1893)  3  C.  C.  A.  600,  3  U.  S.  App.  358, 
53  Fed.  494,  holding  that  where  steel 
billets  were  sold  at  a  stated  price  per 
ton,  to  be  delivered  in  instalments,  the 
contract  is  entire,  and  where  defective 
billets  were  delivered  and  the  defects 
were  visible,  if  the  purchaser  accepted. 
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sion  on  hia  part  that  the  goods  accepted  comply  with  the  description  of  the  con- 


retained,  and  uaed  them,  with  knowl- 
edge of  such  defects,  their  existence 
affords  no  ground  for  thereafter  re- 
scinding the  contract. 

Guernsey  v.  West  CoaBt  Lumber  Co. 
(1890)  87  CaL  249,  25  Pac.  414,  hold- 
ing that  under  a  contract  for  tlie  sale 
of  all  merchantable  lumber  manu- 
factured by  the  seller  during  a  certain 
period  of  time,  to  be  delivered  in  in- 
stalments, where  the  purchaser  ac- 
cepted and  paid  for  the  lumber  de- 
livered, without  reserving  the  right 
subsequeritly  to' object  to  it  or  to  re- 
turn it,  any  ground  for  objecting  to  it 
cannot  be  made  the  basis  for  refusing 
to  receive  further  deliveries  which 
comply  with  the  contract. 

Stelwagon  v.  Wilmington  Coal  Gas 
Co.  (1896)  2  Marv.  (Del.)  184,  42  Atl. 
449,  holding  that  a  contract  for  the 
sale  of  a  number  of  gallons  of  coal 
gas  at  a  certain  price  per  gallon,  to 
be  delivered  at  different  times,  is  en- 
tire, and  where  the  purchaser  receives 
and  uses  a  large  portion  thereof,  al- 
though before  knowledge  that  in  qual- 
ity it  does  not  comply  with  the  con- 
tract, he  cannot,  for  such  defect,  re- 
scind the  contract  and  recover  the 
purchase  price  paid. 

Henderson  Elevator  Co.  v.  North 
Georgia  Mill.  Go.  (1906)  126  Ga. 
279,  55  S.  E.  50,  holding  that  a  con- 
tract is  entire  where  it  is  for  the  sale 
of  a  designated  number  of  bushels  of 
com  of  a  certain  quality,  at  a  specified 
price  per  bushel,  to  be  delivered  in  in- 
stalments; and,  where  the  purchaser 
receives  and  uses  a  portion  of  it,  he 
cannot  thereafter  rescind  the  contract 
on  the  ground  that  the  corn  thus  re- 
ceived and  used  was  inferior  in  quali- 
ty to  that  required  by  the  contract. 

Maynard  v.  Render  (1895)  95  Ga. 
652,  23  S.  E.  194,  holding  that  where  a 
purchaser  of  a  quantity  of  wood  at  a 
certain  price  per  cord  accepts  a  por- 
tion thereof,  he  cannot  thereafter  as- 
sert that  the  portion  accepted  was  de- 
fective, and  on  this  ground  avoid 
liability  for  refusing  to  accept  the  bal- 
ance. 

Morris  V.  Wibaux  (1895)  159  ni..627, 
43  N.  E.  837,  holding  that  a  contract 
for  the  sale  of  cattle  at  a  designated 
price  per  head,  to  be  delivered  in  in- 
stalments and  paid  for  according  to 
such  delivery,  is  severable  to  the  ex- 
tent that  each  delivery  is  to  be  paid 
for  as  delivered,  and  it  is  entire  to  the 
extent  of  imposing  upon  the  purchaser 


the  duty  of  receiving  all  deliveries  con- 
templated by  the  contract,  at  contract 
prices ;  and,  where  cattle  are  included 
in  the  delivery  which  do  not  comply 
with  the  contract,  the  purchaser  may 
accept  them  without  obligating  him- 
self further  than  to  pay  their  reason- 
able value,  and  the  inclusion  of  such 
cattle  does  not  entitle  the  purchaser 
to  refuse  further  deliveries  of  cattle 
which  comply  with  the  contract. 

Blackburn  v.  Reilly  (1885)  47  N.  J. 
L.  290,  64  Am.  Rep.  159,  1  Atl.  27. 
holding  tiiat  under  a  contract  for  the 
sale  of  a  quantity  of  bark  by  the 
thousand,  to  be  delivered  in  instal- 
ments, the  fact  that  the  seller  tendered 
as  in  performance  of  the  contract  car- 
loads of  bark  in  quality  inferior  to  the 
requirements  thereof,  but  which  were 
accepted  and  paid  for  by  the  pur- 
chaser, does  not  indicate  an  intention 
by  the  seller  not  to  be  bound  by  or  to 
abandon  the  contract,  by  disregarding 
the  obligation  thereof,  and  hence  this 
conduct  does  not  discharge  the  pur- 
chaser from  his  obligation  under  the 
contract. 

Cahen  v.  Piatt  (1877)  69  N.  Y.  848, 
26  Am.  Rep.  208,  holding  that  the  pur- 
chaser of  a  quantity  of  glass,  to  be 
delivered  in  instalments,  after  accept- 
ing a  portion  of  it,  cannot  rescind  the 
contract  as  to  subsequent  instalments, 
on  the  ground  that  the  portion  ac- 
cepted was  inferior  in  quality  to  the 
requirements  of  the  contract. 

Scott  V.  Kittanning  Coal  Co.  (1879) 
89  Pa.  281,  88  Am.  Rep.  763,  3  Mor. 
Min.  Rep.  159,  holding  that  a  contract 
is  entire  where  it  is  for  the  sale  of  a 
quantity  of  coal  to  be  delivered  in  in- 
stalments, payments  to  be  made  with 
reference  to  delivery,  and  the  receipt 
by  the  purchaser  of  coal  inferior  in 
grade  to  that  called  for  by  the  con- 
tract does  not  entitle  him  to  rescind 
the  contract  as  to  further  deliveries 
of  coal,  in  quality  complying  with  the 
contract. 

And  see  J.  W.  Ellison,  Son,  &  Co.  v. 
Flat  Top  Grocery  Co.  (1911)  69  W.  Va. 
380,  38  L.R.A.(N.S.)  539,  71  S.  E.  391, 
holding  that  a  contract  for  the  sale 
of  a  quantity  of  hay,  to  be  delivered 
in  instalments  and  payment  to  be  based 
upon  such  deliveries,  is  severable  to 
the  extent  that  the  purchaser,  after 
having  accepted  a  large  quantity  of 
the  hay,  cannot  rescind  the  contract  on 
the  ground  that  some  of  the  hay  ten- 
dered   in    performance   thereof   was 
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tract.**  And  the  buyer  cannot  rescind 
for  failure  of  the  seller  to  tender  suffi- 
cient goods,  where  he  accepts  an  in- 
stalment substantially  less  in  quantity 
than  the  seller  was  required  to  tender 
by  the  terms  of  the  contract.*'  But 
the  acceptance  of  instalments  which 


comidy  with  the  contract  does  not  ren- 
der it  obligatory  upon  the  buyer  to 
accept  other  instalments  which  do  not 
comply  therewith.**  And  the  fact  that 
the  buyer  saw  fit  to  accept  an  instal- 
ment of  goods  in  quality  inferior  to 
the  requirements  of  the  contract  does 


poorer  in  quality  than  the  contract 
called  for,  where  the  seller  did  not 
insist  upon  acceptance  of  the  inferior 
hay,  and  offered  to  take  it  back  and 
replace  it  with  hay  of  good  quality. 

But  see  Lindsborg  Mill.  &  Ele- 
vator Co.  V.  Danzero  (1917)  —  Mo. 
App.  — ,  193  S.  W.  606,  and  Ungerer 
&  Co.  V.  Lewis  Maull  Cheese  &  Fish 
Co.  (1911)  155  Mo.  App.  95,  134  S.  W. 
56,  holding  that  the  buyer  may  rescind 
a  contract  for  the  purchase  of  goods 
in  instalments,  for  defects  in  quality 
of  the  instalments  delivered  and  ac- 
cepted by  him,  although  subsequent 
instalments  comply  with  the  contract 
as  to  quality. 

**  Williams  v.  Robb  (1895)  104  Mich. 
242,  62  N.  W.  362,  holding  that  a  con- 
tract for  the  sale  of  several  carloads 
of  posts,  to  be  delivered  in  instal- 
ments, is  severable  and  by  accepting 
instalments,  the  purchaser  precludes 
himself  from  objecting  as  to  their 
quality,  in  the  absence  of  a  warranty, 
and  he  cannot  refuse  to  accept  fur- 
ther instalments  on  the  ground  of  the 
poor  quality  of  those  received  and  ac- 
cepted by  him. 

Shields  v.  Pettee  (1848)  2  Sandf. 
(N.  Y.)  262,  holding  that  under  a  con- 
tract for  the  sale  of  a  quantity  of  No. 
1  pig  iron,  where  iron  is  tendered  as 
being  of  that  grade,  if  the  purchas- 
er accepts  it,  he  accepts  it  as  being 
in  compliance  with  the  contract;  he 
cannot  accept  it  and  claim  it  to  be  of 
an  inferior  grade. 

**  Craig  v.  Lane  (1912)  212  Mass. 
195,  98  N.  E.  685,  holding  that  a  con- 
tract is  entire  where  it  is  for  the  sale 
of  three  carloads  of  potatoes ;  and  a  de- 
ficiency as  to  the  quantity  in  one  car, 
if  accepted  by  the  purchaser,  affords 
no  ground  to  rescind  the  contract  and 
refuse  to  receive  the  other  cars,  and 
this  is  true,  although  the  cars  were 
shipped  at  different  times,  and  each 
car  was  accompanied  by  a  draft  to 
cover  the  purchase  price  of  that  par- 
ticular car. 

Victor  Mfg.  Co.  v.  Regina  Trading 
Co.  (1918)  —  Sask.  — ,  14  D.  L.  R.  801, 
holding  that,  where  the  buyer  retains 
a  portion  of  the  goods,  he  cannot  re- 


scind the  contract  for  failure  of  the 
seller  to  deliver  the  entire  quantity 
bargained  for.  The  court  expressed 
the  opinion  that  the  contract  was  en- 
tire, but  did  not  decide  the  matter. 

*«  Russell  V.  Lilienthal  (1899)  86  Or. 
105,  58  Pac.  890. 

Duflie  V.  Pratt  (1905)  76  Ark.  74, 
88  S.  W.  842,  holding  that  a  contract 
for  the  sale  of  a  quantity  of  goods,  to 
be  delivered  at  different  times  and  at 
different  prices,  according  to  samples 
exhibited,  and  warranted  separately, 
is  severable,  and  the  acceptance  of  one 
article  does  not  affect  the  right  of  the 
purchaser  to  reject  another  article  for 
breach  of  warranty. 

Duluth  Log  Co.  V.  John  C.  Hill 
Lumber  Co.  (1910)  110  Minn.  124,  124 
N.  W.  967,  holding  to  be  divisible  a 
contract  for  the  sale  of  three  carloads 
of  shingles,  at  a  designated  price  ap- 
portioned to  each  car,  and  that  the 
buyer,  by  accepting  two  cars,  does  not 
obligate  himself  to  accept  the  third 
where  the  shingles  in  quality  do  not 
meet  the  requirements  of  the  con- 
tract. 

Pierson  v.  Crooks  (1889)  115  N.  Y. 
539,  12  Am.  St.  Rep.  831,  22  N.  E.  349, 
holding  that  a  contract  for  the  sale 
of  iron  sheets  and  hoops,  at  designated 
prices  for  each,  is  divisible,  where 
there  is  nothing  on  the  face  of  the 
contract  or  in  the  evidence  to  indicate 
that  the  price  of  one  was  fixed  with 
reference  to  the  price  of  the  other,  or 
that  the  acceptance  of  both  kinds  was 
the  consideration  for  the  undertaking 
by  the  seller,  although  the  shipments 
and  payments  were  severable;  hence, 
acceptance  by  the  purchaser  of  the 
sheets  does  not  preclude  him  from  re- 
scinding the  contract  as  to  the  hoops, 
on  the  ground  that  in  quality  they  do 
not  .meet  the  description  of  the  con- 
tract. 

Jackson  v.  Rotax  Motor  &  Cycle  Co. 
(1910)  2  K.  B.  (Eng.)  937,  80  L.  J.K.B. 
N.  S.  38,  103  -L,  T.  N.  S.  411,  20  Ann. 
Cas.  523,  holding  that  the  acceptance 
of  one  instalment  did  not  preclude  the 
buyer  from  rejecting  subsequent  in- 
stalments for  defects  therein. 
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not  affect  his  right  to  rescind  the  con- 
tractj  where  subsequent  instahnents  are 
tendered  whidi  are  likewise  of  inferior 
quality."  So,  where  deliveries  are  to 
be  made  from  day  to  day,  the  buyer  is 
entitled  to  re&cind  the  contract  as  a 
whole,  if  the  seller  persists  in  furnish- 
ing inferior  goods."  While  the  receipt 
of  personal  property  in  part  perform- 
ance of  an  executory  contract  of  sale  is 
not  a  bar  to  a  subsequent  rescission  of 
the  contract,  when  the  amount  received 
is  divisible  and  is  complete  in  itself, 
nevertheless  when  part  only  of  an  in- 
stalment is  tendered,  and  there  is  then 
a  refusal  to  deliver  all  of  the  instal- 
ment, the  purchaser  cannot  accept  such 
part  performance,  and  at  the  same  time 
claim  a  rescission  of  the  contract  for 
failure  to  deliver  the  balance.** 


e.  A»  affecting  right  of  «ellei'  to  recovev 
tor  go»da  delivered. 

The  general  rule  that  a  person  who 
has  breached  a  contract  cannot  main- 
tain an  action  thereon  has  been  applied 
to  contracts  for  the  sale  of  different 
classes  of  articles,  or  of  a  quantity  of 
goods  or  other  commodities,  to  be  de- 
livered in  instalments,  on  the  theory 
that  these  contracts  are  entire,  at  least, 
to  the  extent  that  the  seller  cannot 
maintain  an  action  on  the  contract  for 
the  contract  price  of  a  portion  of  the 
property  which  he  has  delivered,  and 
the  buyer  has  accepted,  while  he  is  in 
default  in  the  delivery  of  the  balance.** 

Where,  however,  the  buyer  receives 
and  makes  use  of  a  portion  of  the  goods 
or  other  commodity  under  a  contract 
of  this  character,  according  to  the  great 


*'  United  States  Printing  Co.  v.  H.  O. 
Wilbur  Co.  (1901)  98  111.  App.  20,  hold- 
ing that  a  contract  for  the  sale  of  a 
designated  number  of  wrappers  of  a 
certain  brand,  to  be  shipped  in  instal- 
ments, is  severable  in  the  sense  that 
the  acceptance  of  one  instalment  of 
poor  quality  does  not  bind  the  buyer 
to  accept  the  balance,  of  the  same 
quality. 

Russell  V.  Clark  (1914)  112  Me.  160, 
91  Atl.  602,  holding  that  a  purchaser 
of  a  quantity  of  lumber  of  different 
dimensions,  at  designated  prices  per 
thousand  feet,  is  entitled  to  rescind 
the  contract,  where  the  seller  tenders, 
as  in  compliance  therewith,  lumber 
of  a  poorer  grade  than  the  contract 
permits,  although  the  purchaser  had 
previously  received  under  the  con- 
tract lumber  of  this  grade. 

And  see  Deming  v.  Kemp  (1860)  4 
Sandf.  (N.  Y.)  147,  holding  that  a 
contract  for  the  sale  of  an  article  to 
be  delivered  in  instalments  is  sever- 
able, and  where  the  purchaser  accepts 
one  instalment,  in  an  action  to  re- 
cover the  contract  price  for  another  in- 
stalment delivered  to  and  accepted  by 
him,  he  cannot  offset  his  damages  for 
breach  of  warranty  as  to  the  former 
instalment. 

*»Grafeman  Dairy  Co.  v.  St.  Louis 
Dairy  Co.  (1902)  96  Mo.  App.  495,  70 
S.  W.  390. 

•Wolfert  V.  Caledonia  Springs  Ice 
Co.  (1909)  195  N.  Y.  118,  21  L.R.A. 
(N.S.)  864,  88  N.  E.  24. 

••Loudenback  Fertilizer  Co.  v.  Ten- 
nessee Phosphate  Co.  (1903)  61  L.R.A. 
402,   58  C.  C.  A.  220,   121   Fed.  298, 


holding  that  a  contract  is  entire  where 
it  is  for  the  sale  of  all  the  phosphate 
rock  which  shall  be  needed  for  the 
ordinary  requirements  of  the  pur- 
chaser's factory,  for  a  stated  period  of 
time,  and  a  breach  of  the  contract, 
by  the  purchaser's  failing  to  specify 
any  route  for  the  shipment  of  a  por- 
tion of  the  rock,  goes  to  the  whole  con- 
sideration, and  relieves  the  seller  from 
delivering  subsequent  instalments,  al- 
though ordered  by  the  purchaser. 

Batre  v.  Simpson  (1842)  4  Ala.  305, 
holding  that  a  contract  for  the  sale  of 
a  number  of  bales  of  cotton  at  different 
prices  is  entire,  and  the  destruction  of 
the  cotton  before  delivery  of  all  of  it 
relieves  the  purchaser  of  liability  as 
to  that  portion  delivered. 

Rodgers  v.  Wise  (1918)  106  Ark.  310, 
43  L.R.A.(N.S.)  1009,  153  S.  W.  258, 
holding  to  be  entire  a  contract  for  the 
sale  of  a  set  of  books  for  a  lump  sum, 
to  be  delivered  in  instalments  and  paid 
for  as  delivered,  and  that,  where  the 
seller  refuses  to  make  further  deliv- 
eries on  the  ground  of  the  default  of 
the  buyer  in  paying  for  an  instalment 
delivered,  he  cannot  sue  for  the  pur- 
chase price,  although  entitled  to  re- 
cover damages  for  a  breach  of  the 
contract. 

Karales  v.  Los  Angeles  Creamery 
Ck).  (1918)  —  CaL  App.  — ,  171  Pac. 
821,  holding  to  be  entire  a  contract 
for  the  sale  of  a  quantity  of  milk  at 
a  designated  price  per  hundred  pounds, 
to  be  delivered  daily,  settlement  to  be 
made  monthly  (failure  of  seller  to 
complete  the  contract  precludes  re- 
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weight  of  authority,  the  seller  is  en- 
titled to  recover  from  him,  on  an  im- 
plied contract,  the  reasonable  value  of 


the  goods  thus  received  and  used,  al- 
though the  seller  is  in  default  in  com- 
pleting the  performance  of  the  con- 


covery  of  contract  price  for  amount 
delivered) . 

Walti  V.  Gaba  (1911)  160  Cal.  324, 
116  Pac.  968,  holding  that  the  seller 
cannot  recover  for  one  instalment  un- 
til the  entire  delivery  has  been  made. 

Kelso  &  Co.  V.  Ellis  (1918)  224  N. 
Y.  528,  121  N.  E.  364. 

Nightingale  v.  Eiseman  (1890)  121 
N.  Y.  288,  24  N.  E.  475,  holding  that 
under  a  contract  for  the  sale  of  a 
number  of  pieces  of  silk  goods  at  a 
designated  price  per  piece,  to  be  de- 
livered in  instalments  and  settled  for 
when  delivered,  where  the  seller  did 
not  deliver  the  number  of  pieces  con- 
tracted for,  he  cannot  maintain  an 
action  for  goods  sold  and  delivered, 
to  recover  for  the  pieces  actually  de- 
livered, since  the  contract  is  entire 
and  no  recovery  can  be  had  until 
complete  performance. 

Mount  V.  Lyon  (1872)  49  N.  Y.  552, 
holding  that  a  contract  for  the  sale 
by  the  thousand  of  a  quantity  of  brick, 
to  be  delivered  in  instalments,  is  en- 
tire and  not  divisible,  and  the  delivery 
of  the  entire  quantity  is  a  condition 
precedent  to  the  right  of  the  seller  to 
demand  payment  for  any  of  them. 
Where  no  time  for  payment  is  fixed 
by  the  contract,  the  failure  to  deliver 
the  whole  amount  renders  the  seller 
responsible  to  the  purchaser  for  dam- 
age, although  the  purchaser  had  not 
paid  for  the  instalments  of  brick  de- 
livered, at  the  time  the  seller  refused 
to  make  further  deliveries. 

Baker  v.  Higgins  (1860)  21  N.  Y. 
397,  holding  to  be  entire  a  contract  for 
the  sale  by  the  thousand  of  a  quanti- 
ty of  brick  of  different  grades,  at  dif- 
ferent prices  for  each  grade;  failure 
of  the  seller  to  deliver  the  entire- 
amount  precludes  recovery  of  the  con- 
tract price  for  amount  delivered. 

Champlin  v.  Rowley  (1837)  18  Wend. 
(N.  Y.)  187;  Pratt  v.  Gulick  (1851)  13 
Barb.  (N.  Y.)  297;  Soloman  v.  Neidig 
(1862)  1  Daly  .(N.  Y.)  200. 

Corrigan  v.  Sheffield  (1877)  10  Hun, 
(N.  Y.)  227,  holding  that  a  contract 
for  the  purchase  of  designated  bales 
of  cotton  to  be  delivered  at  one  time 
is  entire,  and,  where  payment  is  to  be 
made  on  delivery,  no  action  will  lie 
to  recover  any  portion  of  the  purchase 
price  until  such  delivery  has  been 
made.  The  delivery  of  a  portion  of  the 
articles    gives    no    right    of    action 


against  the  purchaser;  and  where  a 
portion  thereof  are  delivered,  and  ac- 
cepted by  the  purchaser,  they  remain 
at  the  risk  of  the  seller,  and  where 
destroyed  by  fire  their  loss  falls  upon 
him.  The  general  rule  is  asserted  that 
if  a  contract  for  the  sale  and  delivery 
of  goods  is  entire,  and  part  of  the 
goods  are  delivered,  or  put  in  transit 
for  delivery,  and  are  lost  or  destroyed, 
no  action  accrues  to  the  seller  against 
the  purchaser  with  reference  thereto. 

Compare  with  Hall  v.  New  Hartford 
Canning  Co.  (1912)  153  App.  Div. 
562,  138  N.  Y.  Supp.  866,  holding  that 
where  a  contract  for  the  sale  of  dif- 
ferent kinds  of  seed  peas,  at  different 
prices  per  bushel,  is  entire,  and  the 
purchaser  waives  full  performance  by 
the  seller,  in  an  action  by  the  latter 
to  recover  for  the  seed  delivered,  the 
former  can  recoup  damages  for  the 
seller^s  breach  of  the  contract  in  fail- 
ing to  deliver  the  entire  amount  puiv 
chased. 

Hilton  &  D.  Lumber  Co.  v.  Robert  R. 
Sizer  &  Co.  (1910)  137  App.  Div.  661, 
122  N.  Y.  Supp.  306,  holding  that  a 
contract  for  the  sale  of  a  large  quanti- 
ty of  lumber  at  a  designated  price  per 
thousand  feet  is  entire,  and,  unless  the 
lumber  is  delivered  at  the  place  and 
within  the  time  specified  in  the  agree- 
ment, the  purchaser  is  not  bound  to 
accept  it,  nor  is  he  required  to  pay  for 
lumber  which  he  had  accepted  under 
the  contract,  which  was  delivered 
within  the  time  designated  therein. 

Dula  V.  Cowles  (1859)  52  N.  C.  (7 
Jones,  L.)  290,  75  Am.  Dec.  463,  hold- 
ing that  a  contract  for  the  sale  of  a 
quantity  of  pork  at  a  designated  price 
per  pound  is  entire,  and  the  seller 
cannot  recover  for  a  portion  thereof 
which  he  has  delivered,  where  he  has 
failed  to  deliver  the  balance. 

Elliott  Supply  Co.  v.  Green  (1917) 
35  N.  D.  641,  160  N.  W.  1002,  holding 
to  be  entire  a  contract  for  the  sale 
of  merchandise,  and  a  show  case  in 
which  to  exhibit  the  same  (seller  can- 
not maintain  an  action  for  the  pur- 
chase price  until  complete  delivery 
has  been  made). 

.  In  Producers  Coke  Co.  ▼.  Hillman 
(1914)  243  Pa.  313,  90  Atl.  144,  it  is 
held  that  a  contract  for  the  sale  of 
all  the  coke  produced  in  a  certain 
plant  during  a  certain  period  of  time 
is  entire,  in  the  sense  that,  where  the 
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tract."  And  it  has  been  held  that  the 
contract  price  may  be  the  measure  of 
recovery.**  But  contracts  for  the  sale 
and  delivery  of  goods  in  instalments,  to 
be  paid  for  at  the  time  of  delivery,  or 
within  a  certain  time  thereafter,  are 
quite  generally  held  to  be  severable,  to 
the  extent  of  entitling  the  seller  to  re- 
cover the  purchase  price  for  articles 


ddivered  and  actually  received  by  the 
buyer.** 

F.  Where  effect  of  breaeh  hy  Imyer  in- 
volved. 

a.  Beacteafen  by  aeller. 

In  many  cases,  at  least,  the  severable 
character  of  a  contract  for  the  sale  of 
goods  to  be  delivered  in  instalments  di- 


seller  refused  to  deliver  his  entire  out- 
put, he  could  not  recover  for  the  por- 
tion which  he  did  deliver. 

And  see  Prautsch  v.  Rasmussen 
(1907)  183  Wis.  181,  118  N.  W.  416 
(contract  to  furnish  stone  by  the 
cubic  yard,  to  be  used  in  a  certain 
construction) . 

"  United  States  use  of  River  Stone 
Supply  Co.  V.  MoUoy  (1904)  62  C.  C. 
A.  586,  127  Fed.  953;  Watson  v.  Kirby 
(1896)  112  Ala.  436,  20  So.  624;  Cole 
V.  Swanston  (1850)  1  Cal.  61,  52  Am. 
Dec.  288;  Leonard  v.  Johnson  Forge 
Co.  (1900)  8  Penn.  (Del.)  104,  50  Atl. 
541;  Shimp  v.  Siedel  (1881)  6  Houst. 
(Del.)  421;  W.  H.  Purcell  Co.  v.  Sage 
(1902)  200  IlL  342,  66  N.  E.  723; 
George  H.  Hess  Go.  v.  Dawson  (1898) 
149  lU.  138,  86  N.  E.  667;  Defenbaugh 
V.  Weaver  (1877)  87  111.  182;  Evans  v. 
Chicago  &  R.  I.  R.  Co.  (1861)  26  IlL 
189;  Landeche  v.  Sarpey  (1886)  37 
La.  Ann.  88^;  Commercial  Realty  & 
Constr.  Co.  v.  Dorsey  (1910)  114  Md. 
172,  78  Atl.  1099;  Gage  v.  Meyers 
(1886)  69  Mich.  300,  26  N.  W.  623; 
Chapman  v.  Dease  (1876)  34  Mich. 
875;  Wilson  v.  Wagar  (1878)  26  Mich. 
452;  Clark  v.  Moore  (1863)  3  Mich. 
56;  Robson  v.  Bohn  (1876)  22  Minn. 
410;  Rickey  v.  Zeppenfeldt  (1876)  64 
Mo.  277;  Flanders  v.  Putney  (1878)  68 
N.  H.  868;  Kokomo  Strawboard  Co.  v. 
Inman  (1892)  134  N.  Y.  92,  31  N.  E. 
248. 

United  States  use  of  Hudson  River 
Stone  Supply  Co.  v.  Molloy  (1906) 
11  L.R.A.(N.S.)  487,  76  C.  C.  A.  283, 
144  Fed.  321,  holding  that  notwith- 
standing the  breach  by  the  seller  he 
may  recover  the  value  of  articles  re- 
ceived by  the  purchaser  under  an  ap- 
portionable  contract. 

And  also  Bowker  v.  Hoyt  (1836)  18 
Pick.  (Mass.)  655,  holding  that  if  the 
purchaser  receives  a  portion  of  the 
goods  he  is  liable  therefor,  although 
tiie  seller  fails  to  deliver  the  balance, 
but  he  may  offset  against  the  purchase 
price  his  damages  for  the  breach  of 
contract  by  the  seller. 

Goodwin  v.  Merrill  (1861)  18  Wis. 
669. 


National  Knitting  Co.  v.  Bouton  & 
G.  Co.  (1909)  141  Wis.  63,  123  N.  W. 
624,  holding  that  a  contract  for  the 
sale  of  a  quantity  of  gloves  of  different 
kinds  at  a  fixed  price  is  not  entire,  and 
hence  the  seller  may  recover  the  pur- 
chase price  of  gloves  actually  received 
by  the  purchaser,  although  he  has 
failed  to  make  delivery  of  the  entire 
lot  contracted  for. 

Emack  v.  Woods  (1908)  39  N.  B. 
Ill,  holding  that  a  seller  in  default' is 
entitled  ta  recover  the  purchase  price 
of  goods  actually  delivered,  subject  to 
the  right  of  the  buyer  to  offset  his 
damages  for  the  seller's  breach  of  the 
contract. 

"  Defenbaugh  v.  Weaver  (1877)  87 
IlL  132;  Ricky  v.  Zeppenfeldt  (1876) 
64  Mo.  277. 

Campbell  &  C.  Co.  v.  Weisse  (1904) 

121  Wis.  491,  99  N.  W.  340,  holding 
that  a  contract  for  the  sale  of  a  quan- 
tity of  bark  by  the  cord  is  severable, 
and  the  seller  is  entitled  to  recover 
for  the  amount  delivered  and  accepted 
by  the  purchaser,  although  he  has 
failed  to  deliver  the  entire  amount  con- 
tracted for.  In  such  action  the  pur- 
chaser is  entitled  to  recoup  the  dam- 
ages suffered  by  him  from  the  failure 
of  the  seller  to  complete  the  deliveries. 

In  Oxendale  v.  Wetherell  (1829)  9 
Barn.  &  C.  386,  109  Eng.  Reprint,  143, 
the  rule  is  thus  stated:  "Where  there 
is  an  entire  contract  to  deliver  a  large 
quantity  of  goods,  consisting  of  dis- 
tinct parcels,  within  a  specified  time, 
and  the  seller  delivers  part,  he  cannot, 
before  the  expiration  of  that  time, 
bring  an  action  to  recover  the  price 
of  that  part  delivered,  because  the 
purchaser  may,  if  the  vendor  fail 
to  complete  his  contract,  return  the 
part  delivered.  But  if  he  retain  the 
part  delivered  after  the  seller  has 
failed  in  performing  his  contract,  the 
latter  may  recover  the  value  of  the 
goods  which  he  has  so  delivered." 

"  Pittsburgh  Plate  Glass  Co.  v.  Ker- 
lin  Bros.  Co.  (1908)  58  C.  C.  A.  648, 

122  Fed.  414,  holding  thal^  where  the 
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rectly  affects  the  rights  of  the  parties, 
where  the  buyer  defaults  in  receiving 
or  paying  for  an  instalment  of  goods. 
The  fact  that  the  goods  are  to  be  de- 
livered in  instalments  and  paid  for  in 
the  same  manner,  while  making  the  con- 
tract apportionable  as  to  the  payments, 
does  not  necessarily  have  the  effect  of 
making  the  contract  severable  rather 
than  entire  for  other  purposes.    Ordi- 


narily, if  it  is  8  severable  contract  in 
other  aspects,  the  failure  of  the  buyer 
to  pay  for  one  instalment  does  not  en- 
title the  seller  to  breach  another  sever- 
able part  of  the  contract  by  refusing 
to  deliver  another  instalment. 

But  a  contract  may  be  single,  and  yet 
be  divisible  or  apportionable.  The  fact 
that  the  contract  is  apportionable  as  to 
the  articles  and  the  payments  does  not 


seller  of  a  quantity  of  pipe  delivers 
a  portion  thereof  and  fails  to  make 
subsequent  deliveries,  he  may  recover 
the  value  of  the  portion  delivered,  less 
the  damage  to  the  purchaser  for  his 
failure  to  deliver  the  balance. 

Georgia  Pine  Lumber  Co.  v.  Central 
Lumber  &  Timber  Co.  (1912)  6  Ala. 
App.  211,  60  So.  512,  holding  to  be 
severable  a  contract  to  deliver  a  desig- 
nated number  of  thousand  feet  of  lum- 
ber at  a  stipulated  price  per  thousand 
feet,  and  the  seller  is  entitled  to  re- 
cover for  the  lumber  actually  de- 
livered, although  he  defaulted  in  other 
deliveries. 

California  Sugar  &  W.  P.  Agency  v. 
Penoyar  (1914)  167  Cal.  274,  139  Pac. 
671,  holding  that  a  contract  is  entire 
where  it  is  for  the  sale  of  a  quantity 
of  lumber  at  a  stated  price  per  thou- 
sand feet,  and  hence  the  refusal  of  the 
purchaser  to  pay  for  the  lumber  de- 
livered will  justify  the  seller  in  refus- 
ing to  make  further  deliveries,  unless 
he  was  also  in  default  at  the  time 
of  the  purchaser's  refusal. 

Corner  v.  McPhee  (1892)  2  Colo. 
App.  287,  31  Pac.  119,  holding  that  a 
contract  for  the  sale  and  delivery 
in  instalments  of  different  articles,  at 
a  price  specified  for  each,  to  be  paid 
according  to  their  delivery,  is  sever- 
able in  the  sense  that  the  seller  may 
recover  the  price  of  articles  delivered 
and  accepted  by  the  purchaser,  al- 
though he  has  made  default  in  subse- 
quent delivery;  but  in  such  case  the 
purchaser  may  recoup  his  damages  for 
such  default  of  the  seller. 

Branch  Sons  &  Co.  v.  Palmer  (1880) 
66  Ga.  210,  holding  that  a  contract 
for  the  sale  of  a  number  of  bales  of 
cotton  is  entire,  and  the  purchaser's 
failure  to  pay  for  instalments  as  deliv- 
ered entitled  the  seller  to  rescind  the 
whole  contract. 

Compare  with  Robidoux  v.  Baltz 
(1910)  163  III.  App.  100,  holding  that 
a  contract  is  severable  where  it  is  for 
the  sale  of  a  quantity  of  cheese,  to  be 
delivered  at  different  times,  payment 


to  be  made  according  to  such  de- 
liveries, and,  upon  the  failure  of  the 
purchaser  to  pay  for  instalments  when 
due,  the  seller  has  a  right  to  cancel  the 
contract  as  to  further  deliveries,  and 
recover  the  purchase  price  for  the 
cheese  delivered. 

Barrie  v.  Jerome  (1904)  112  111. 
App.  329,  also  holds  that  while  a  con- 
tract to  purchase  a  set  of  books,  to 
be  paid  for  at  a  certain  price  per 
volume  at  designated  times,  based  up- 
on deliveries,  in  one  sense  is  entire, 
nevertheless  it  is  apportionable  to  the 
extent  that  the  seller  is  entitled  to  re- 
cover for  the  volume  actually  de- 
livered, although  he  has  not  fully  per- 
formed. 

Jennings  v.  Shertz  (1909)  45  Ind. 
App.  120,  88  N.  E.  729,  holding  that  a 
contract  for  the  sale  of  staves  at  a 
designated  price  p6r  thousand,  to  be 
delivered  at  different  tinnes,  is  sever- 
able, and  the  fact  that  the  seller  did 
not  deliver  all  of  the  staves  does  not 
bar  his  recovery  for  those  properly 
tendered,  where  his  failure  in  this  re- 
gard was  due  to  the  request  of  the  pur- 

Tipton  v.  Feitner  (1859)  20  N.  Y. 
423,  holding  that  a  contract  for  the 
sale  of  dressed  and  live  hogs  at  dif- 
ferent prices,  to  be  delivered  at  dif- 
ferent times,  is  severable,  and  the  pur- 
chaser, after  receiving  the  dressed 
hogs,  cannot  escape  payment  therefor 
on  the  ground  of  the  breach  by  the 
seller  of  his  contract  to  deliver  the 
live  hogs,  although  he  can  recoup 
against  the  purchase  price  for  the 
dressed  hogs  the  damages  for  the 
breach  as  to  the  live  ones. 

Equitable  Trading  Co.  v.  Stoneman 
(1909)  131  App.  Div.  376,  115  N.  Y. 
Supp.  286,  holding  to  be  divisible  a 
contract  for  the  sale  of  different  quali- 
ties of  the  same  kind  of  goods  at  dif- 
ferent prices,  delivery  to  be  made  at 
different  times  (breach  by  the  seller 
as  to  subsequent  delivery  does  not  de- 
feat his  right  to  recover  for  deliveries 
made). 
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prevent  it  from  beint:  sintrle  so  that 
the  defauh  of  the  purchaser  in  paying 
for  instalments  will  rdease  the  seller 
as  to  the  balance  of  the  contract,  at  his 
election.**    In  other  words  a  contract 


to  deliver  goods  in  instalments  to 
be  paid  for  in  instalments  may  have 
a  double  aspect.  In  its  general  fea- 
tures it  may  be  entire,  and  yet  as  to 
the  time  of  delivery  and  payment  it 


Azema  v.  Levy  (1889)  25  N.  Y.  S.  R. 
859,  5  N.  Y.  Supp.  418,  holding  that  a 
contract  for  the  sale  of  a  quantity  of 
beans  by  the  bag  at  a  designated  price 
per  bushel,  the  beans  to  be  delivered 
in  two  instalments,  is  severable,  and  a 
delivery  of  the  second  instalment  is 
not  a  condition  to  the  right  to  recover 
for  the  first  instalment;  but  the  pur- 
chaser can  recoup  against  the  amount 
due  therefor  his  damages  for  failure 
of  the  seller  to  deliver  the  second  in- 
stalment. 

Swift  v.  Opdyke  (1865)  43  Barb. 
(N.  Y.)  274,  holding  that  a  contract 
for  the  sale  of  bales  of  blankets  of 
different  weights,  to  be  shipped  by  dif- 
ferent vessels  and  delivered  at  differ- 
ent times,  is  severable  as  to  each  ship- 
ment, and  the  right  of  the  seller  to 
recover  for  the  first  instalment  ac- 
tually delivered  and  accepted  by  the 
purchaser  is  not  defeated  by  his  de- 
fault in  delivering  the  second  instal- 
ment. 

Talmage  v.  White  (1873)  3  Jones 
&  S.  (N.  Y.)  218,  holding  that  differ- 
ent orders  for  coal  at  different  times 
are  severable  contracts,  and  the  right 
of  the  seller  to  recover  for  instalments 
delivered  and  accepted  is  not  lost  by 
his  failure  to  deliver  other  instal- 
ments. 

Sherman  v.  Holmes  (1882)  16  Jones 
&  S.  (N.  Y.)  534,  holding  that  a  con- 
tract for  the  sale  of  lumber  and 
timber,  to  be  delivered  and  settled 
for  in  cargo  lots,  is  severable  as  to 
each  cargo;  and  where  the  purchaser, 
after  receiving  a  cargo,  refused  to 
settle  as  agreed,  and  insisted  that  the 
seller  should  make  the  further  de- 
liveries, and  while  thus  in  default 
notified  the  seller  not  to  make  further 
deliveries,  his  conduct  constituted  a 
rescission  of  the  contract,  entitling 
the  seller  to  recover  for  the  lumber 
and  timber  delivered  and  accepted. 

Willis  v,  Jarrett  Constr.  Co.  (1910) 
152  N,  C.  100,  67  S.  E.  265,  holding 
that  a  contract  for  the  sale  of  a  num- 
ber of  piles,  to  be  delivered  in  instal- 
ments, a  portion  of  the  purchase  price 
to  be  paid  with  reference  to  each  de- 
livery, is  severable,  to  the  extent  that 
the  seller  is  entitled  to  recover  the 
purchase  price  for  piles  delivered  and 


accepted  by  the  purchaser,  although 
full  delivery  has  not  been  made. 

Indian  Mountain  Jellico  Coal  Co.  v. 
Asheville  Ice  &  Goal  Co.  (1904)  134  N. 
C.  674,  47  S.  E.  116,  holding  that  aeon- 
tract  for  the  sale  of  all  of  the  coal  the 
purchaser  would  need  within  a  certain 
time,  to  be  delivered  in  instalments, 
payment  to  be  made  by  the  ton  with 
reference  to  such  deliveries,  is  sever- 
able, and  the  seller  is  entitled  to  re- 
cover for  the  coal  actually  delivered, 
although  he  subsequently  breached  the 
contract;  the  purchaser,  however,  may 
recoup  his  damages,  if  any  were 
caused  him  by  such  breach. 

Oliver  v.  Oregon  Sugar  Co.  (1902) 
42  Or.  276,  70  Pac.  902,  holding  to  be 
divisible  a  contract  for  the  sale  of 
several  cars  of  produce,  to  be  delivered 
at  different  times  (breach  by  seller  as 
to  one  instalment  does  not  relieve  the 
buyer  of  further  obligation). 

McLaughlin  v.  Hess  (1894)  164  Pa. 
570,  30  Atl.  491,  holding  that  a  con- 
tract is  severable  where  it  is  for  the 
sale  of  all  of  the  seller's  milk  for  a 
designated  period  of  time  at  a  certain 
price  per  gallon,  and  the  seller  may 
recover  for  milk  delivered,  although 
he  had  breached  the  contract  as  to 
subsequent  deliveries. 

And  see  Vaughan  v.  Howe  (1866)  20 
Wis.  497,  holding  that  under  a  contract 
for  the  sale  by  the  thousand  feet  of  a 
quantity  of  logs,  the  delivery  by  the 
seller  of  some  logs  of  a  poorer  quality 
than  permitted  by  the  contract  does 
not  preclude  his  recovery  of  the  pur- 
chase price  for  the  logs  delivered, 
which  comply  with  the  contract. 

Goodwin  v.  Merrill  (1861)  13  Wis. 
659,  holding  that  a  contract  for  the 
sale  by  the  bushel  of  a  quantity  of 
grain  is  entire,  where  payment  is  to 
be  made  only  after  delivery  of  the 
whole  amount  contracted  for;  but  if 
payment  is  to  be  made  as  instalments 
are  delivered,  the  contract  is  sever- 
able, and  the  seller  can  recover  for 
instalments  actually  delivered,  al- 
though he  has  not  delivered  the  full 
amount  called  for  by  the  contract. 

»*North  Shore  Lumber  Co.  v.  South 
Side  Lumber  Co.  (1912)  176  111.  App. 
96. 
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may  partake  of  a  severable  charac- 
ter. Applying  this  rule  to  the  right 
of  the  seller  to  rescind  for  failure 
of  the  buyer  to  accept  and  pay  for  an 
instalment,  the  majority  of  the  cases 
hold  that  the  buyer's  breach  of  the  con- 
tract in  failing  or  refusing  to  receive 
or  pay  for  an  instalment  of  goods  en- 


titles the  seller  to  refuse  to  make  fur- 
ther delivwies  or  to  rescind  the  con- 
tract, the  two  remedies  apparently  be- 
ing treated,  in  a  majority  of  the  cases, 
as  practically  equivalent;  since  a  re- 
fusal to  make  further  deliveries  gen- 
erally leads  to  a  rescission  of  the  con- 
tract.**    However,  the  distinction  be- 


*•  Greorge  H.  Hess  Co.  v.  Dawson 
(1894)  149  111.  138,  36  N.  E.  557,  hold- 
ing that  the  seller  may  abandon  the 
contract  and  sue  for  the  value  of  the 
property  furnished  thereunder,  upon 
failure  of  the  buyer  to  pay  for  in- 
stalments delivered  (sale  of  castings 
by  the  pound). 

Johnson  Forge  Co.  v.  Leonard  (1902) 
3  Penn.  (DeL)  842,  57  L.R.A.  225,  94 
Am.  St.  Rep.  86,  61  Atl.  305,  holding 
to  be  entire  a  contract  for  the  sale 
of  scrap  iron  by  the  ton,  to  be  de- 
livered in  instalments  and  paid  for  at 
a  certain  time  after  delivery,  and  that 
the  seller  is  entitled  to  rescind  the 
contract  upon  the  failure  of  the  buyer 
to  pay  for  an  instalment. 

Dudley  v.  Wye  (1918)  230  Mass.  350, 
119  N.  E.  790,  holding  that  failure  of 
the  buyer  to  pay  for  instalments  of 
sweaters  delivered  justified  the  seller 
in  rescinding  the  contract  for  the 
manufacture  of  the  sweaters  in  instal- 
ments. 

Smith  V.  Keith  &  P.  Coal  Co.  (1889) 
36  Mo.  App.  567,  holding  that  a  con- 
tract is  entire  where  it  is  for  the  sale 
of  a  designated  number  of  tons  of 
hay  of  a  specified  kind  at  a  certain 
price  per  ton,  and,  where  the  pur- 
chaser refuses  to  receive  an  instal- 
nient  when  tendered,  the  seller  is  en- 
titled to  rescind  the  contract,  and 
refuse  to  make  further  deliveries. 

Laswell  v.  National  Handle  Co. 
(1910)  147  Mo.  App.  497,  126  S.  W. 
969,  holding  that,  under  a  contract  for 
the  manufacture  and  sale  of  different 
kinds  of  handles,  the  failure  of  the 
purchaser  to  take  a  certain  kind  of 
handles,  the  sale  of  which  was  neces- 
sary to  render  the  contract  valuable  to 
the  seller,  constitutes  a  breach  of  the 
contract,  entitling  the  latter  to  refuse 
further  deliveries  of  handles  of  other 
kinds. 

Miller  v.  Leo  (1900)  165  N.  Y.  619, 
59  N.  E.  1126,  affirming  (1898)  85  App. 
Div.  589,  55  N.  Y.  Supp.  165,  holding 
that  a  contract  for  the  sale  of  all  the 
brick,  lime,  and  cement  required  by 
the  buyer  in  constructing  a  certain 
building    was    entire,    although    the 


brick  was  sold  by  the  thousand,  and 
cement  and  lime  by  the  barrel  (re- 
fusal of  buyer  to  order  one  article 
justified  the  seller  in  refusing  to  de- 
liver other  articles,  and  did  not  affect 
his  right  to  recover  value  of  articles 
delivered) . 

Raabe  v.  Squier  (1895)  148  N.  Y.  81, 
42  N.  E.  516,  holding  that  the  refusal 
to  make  further  deliveries  until  in- 
stalments already  delivered  have  been 
paid  for  does  not  constitute  a  breach 
of  the  contract. 

Nichols  V.  Scranton  Steel  Co.  (1893) 
187  N.  Y.  471,  38  N.  E.  561  (refusal 
of  buyer  to  pay  for  instalment  de- 
livered justifies  rescission  of  the  con- 
tract by  the  seller). 

Kokomo  Strawboard  Co.  v.  Inman 
(1892)  134  N.  Y.  92,  31  N.  E.  248,  hold- 
ing that  a  contract  for  the  sale  of 
strawboard  by  the  ton,  to  be  delivered 
in  instalments,  is  entire  in  the  sense 
that  the  seller  may  refuse  to  make  fur- 
tlier  deliveries,  where  the  buyer 
breached  the  contract  to  execute  his 
notes  to  cover  the  purchase  price  of 
instalments  as  delivered,  although  the 
seller  may  also  recover  the  value  of 
such  instalments. 

Contractors  &  Builders  Supply  Co. 
V.  Alta  Portland  Cement  Co.  (1904) 
26  Ohio  C.  C.  49,  holding  a  contract 
for  the  sale  by  the  barrel  of  cement, 
to  be  delivered  in  instalments  and 
paid  for  within  a  certain  time  follow- 
ing each  delivery,  is  divisible  or  dis- 
tributive as  to  performance.  It  is, 
however,  entire  in  its  formation  and 
obligation;  hence,  if  the  buyer  fails 
to  pay  according  to  the  terms  of  the 
contract,  the  seller  may  refuse  to 
make  further  deliveries. 

McKeefry  v.  United  States  Radiator 
Co.  (1906)  31  Pa.  Super.  Ct.  263,  hold- 
ing to  be  entire  a  contract  for  the  sale 
of  a  quantity  of  goods  to  be  delivered 
in  instalments,  to  be  settled  for  'n. 
certain  time  after  each  delivery 
(breach  by  buyer  in  refusing  to  receive 
and  settle  for  instalments  tendered 
entitles  the  seller  to  dispose  of  remain- 
ing articles,  and  hold  the  buyer  for 
the  loss). 
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tween  the  two  remedies  has  been  point- 
ed out." 

This  general  rule  is  also  sustained  by 
cases  which  do  not  specifically  designate 


the  character  of  the  contract,  it  being 
assumed  either  that  the  contract  was 
entire,  or  that  its  character  as  to  sev- 
erability was  immaterial"   In  this  con- 


Providence  Coal  Co.  V.  Coxe  Bros. 
(1896)  19  R.  L  380,  582,  35  Atl.  210, 
holding  that  a  contract  is  entire  where 
it  is  for  the  sale  of  a  quantity  of  coal 
of  a  designated  kind  at  a  specified 
price  per  ton,  to  be  delivered  in  in- 
stalments and  paid  for  within  thirty 
days  thereafter,  and  the  failure  of  the 
purchaser  to  take  instalments,  when 
tendered  according  to  the  contract,  re- 
lieves the  seller  of  further  perform- 
ance. 

Ross-Meehan  Foundry  Co.  v.  Royer 
Wheel  Co.  (1904)  113  Tenn.  370,  68 
L.R.A.  829,  83  S.  W.  167,  3  Ann.  Cas. 
898,  holding  that  a  contract  is  entire 
where  it  is  for  the  manufacture  and 
delivery  of  all  of  the  castings  of  a 
certain  description  required  by  the 
purchaser  within  a  stated  time,  to  be 
delivered  in  instalments  and  paid  for 
within  a  designated  time  after  each 
delivery;  and,  where  the  purchaser 
fails  to  make  a  payment  as  specified, 
the  seller  is  entitled  to  rescind  the  en- 
tire contract. 

Honck  V.  Muller  (1881)  L.  R.  7  Q. 
B.  Div.  (Eng.)  92,  50  L.  J.  Q.  B.  N.  S. 
529,  46  L.  T.  N.  S.  202,  29  Week.  Rep. 
830  (sale  of  iron  to  be  delivered  in 
instalments;  refusal  of  buyer  to  re- 
ceive the  first  instalment). 

And  see  W.  K.  Henderson  Lumber 
Co.  v.  Stilwell  &  Co.  (1902)  130  Mich. 
124,  89  N.  W.  718,  holding  that  a  con- 
tract for  the  sale  of  a  quantity  of 
lumber,  to  be  shipped  in  instalments 
in  carload  lots,  is  severable  as  to  each 
shipment,  and  the  failure  of  the  pur- 
chaser to  settle'  for  instalments  as 
agreed  precludes  him  from  recoup- 
ing damages  for  the  refusal  of  the  sel- 
ler "to  make  further  shipments. 

Uniform  Sales  Act:  In  Ambler  v. 
Sinaiko  (1919)  —  Wis.  — ,  170  N.  W. 
270,  construing  the  Uniform  Sales 
Act,  which  provides  in  substance  that 
where  there  is  a  contract  for  the  sale 
of  goods  to  be  delivered  and  paid  for 
in  instalments,  and  there  is  a  defective 
delivery  of  an  instalment,  the  question 
whether  the  breach  is  so  material  as 
to  justify  the  injured  party  in  refus- 
'  ing  to  go  on  with  the  contract,  and  su- 
ing for  his  entire  damages  at  once, 
depends  in  each  case  "on  the  terms 
of  the  contract  and  the  circumstances 
of  the  case," — it  is  held  that  the  re- 
fusal of  the  buyer  of  coal,  deliverable 


and  payable  in  instalments,  to  pay  the 
amount  of  an  instalment,  and  his  in- 
sistency upon  depositing  the  amount 
thereof  in  a  bank,  to  be  paid  only  after 
the  seller  made  further  deliveries, 
was  so  material  a  breach  of  the  con- 
tract as  to  justify  the  seller  in  refus- 
ing to  make  further  deliveries. 

"Potsdamer  v.  Kruse  (1894)  57 
Minn.  193,  68  N.  W.  983,  declaring 
that  while  it  is  not  uncommon  to  speak 
of  the  act  of  the  purchaser  of  ar- 
ticles, in  rejecting  such  as  do  not  com- 
ply with  the  contract,  as  a  rescission, 
yet,  accurately  speaking,  it  does  not 
stand  on  the  ground  of  a  rescission. 
The  act  of  refusing  to  accept  an  ar- 
ticle, as  not  being  in  accordance  with, 
the  terms  of  a  previous  executory  con- 
tract, is  one  of  acceptance  on  condi- 
tion, and  not  a  rescission  of  the  con- 
tract. 

Ex  parte  Chalmers  (1873)  L.  R.  8 
Ch.  (Eng.)  289,  42  L.  J.  Bankr.  N.  S. 
87,  28  L.  T.  N.  S.  325,  21  Week.  Rep. 
349,  holding  that  the  failure  of  the 
buyer  to  pay  for  instalments  justified 
the  seller  in  refusing  to  make  further 
deliveries,  but  did  not  entitle  him  to 
rescind  the  contract. 

"  United  States.— McFarland  v.  Sa- 
vannah River  Sales  Co.  (1918)  157  C. 
C.  A.  554,  247  Fed.  652  (lumber); 
Youghiogheny  &  0.  Coal  Co.  v.  Vers- 
tine,  H.  &  Co.  (1910)  176  Fed.  972 
(coal  to  be  paid  for  by  notes  of  the 
buyer,  which  he  did  not  execute  ac- 
cording to  agreement) ;  Demarest  v. 
Dunton  Lumber  Co.  (1907)  88  C.  C.  A. 
310,  161  Fed.  264,  affirming  (1907)  151 
Fed.  508  (lumber  to  be  delivered  as 
ordered) ;  Hull  Coal  &  Coke  Co.  v.  Em- 
pire Coal  &  Coke  Co.  (1902)  51  C,  C. 
A.  213,  113  Fed.  256  (coal);  Union 
Pressed  Brick  Co.  v.  Fultonham  Brick 
&  Drain  Tile  Co.  (1902)  50  C.  C.  A. 
615,  112  Fed.  920  (sale  of  brick  by  the 
thousand) ;  Scully  Steel  &  I.  Co.  v. 
Old  Meadow  Rolling  Mill  Co.  (1901) 
47  C.  C.  A.  646,  108  Fed.  732  (buyer 
of  Bessemer  steel  sheets  refused  to 
pay,  denied  indebtedness,  and  as- 
serted an  unfounded  claim  for  dam- 
ages). 

California. — Minaker  v.  California 
Canneries  Co.  (1902)  138  Cal.  239,  71 
Pac.  110  (fruit  to  be  delivered  during 
the  season) ;  Wood  C.  &  Co.  v.  Seurich 
(1907)   6  Cal.  App.  252,  90  Pac.  51 
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nection  it  is  to  be  noted  that  it  has  also 
been  held  that,  even  though  the  contract 
is  severable,  the  seller  is  entitled  to  re- 
fuse to  make  further  deliveries,  while 
the  buyer  is  in  default  in  paying  for 
deliveries  made.** 

The  general  basis  for  the  rule  permit- 
ting the  seller  to  rescind  the  contract 
for  breach  by  the  buyer  in  failing  or 


refusing  to  accept  or  pay  for  an  instal- 
ment of  goods  is  that,  where  such  in- 
stalments are  to  be  paid  upon  delivery 
or  within  a  designated  time  after  de- 
livery, the  contract  is  entire,  in  the 
sense  that  the  seller  is  entitled  to  de- 
mand payment  for  unpaid  instalments 
as  a  condition  precedent  to  the  duty  to 
make  further  deliveries.'^     And  that. 


(buyer  refused  to  receive  and  pay  for 
a  shipment  of  apples). 

Delaware.— Walton  v.  Black  (1876) 
5  Houst.  149  (ice  by  the  ton)  ;  Johnson 
Forge  Co.  v.  Leonard  (1876)  3  Penn. 
343,  57  L.R.A.  225,  94  Am.  St.  Rep.  86, 
51  Atl.  305  (buyer  refused  to  pay  for 
a  shipment  of  scrap  iron,  purchased  by 
the  ton,  until  further  deliveries  had 
been  made) . 

Florida.— Stokes  v.  Baars  (1882)  18 
Fla.  656  (timber). 

(Sewgia. — Savannah  Ice  Delivery  Co. 
V.  American  Refrigerator  Transit  Co. 
(1900)  110  Ga.  i42,  35  S.  E.  280  (ice). 
■  Illinois. — Burt  v.  Garden  City  Sand 
Co.  (1909)  237  111.  473,  86  N.  E.  1055 
(season's  output  of  cement  to  be  de- 
livered in  carload  lots)  ;  W.  H.  Purcell 
Co.  V.  Sage  (1902)  200  111,  342,  65  N. 
E.  723  (coal  by  the  ton,  to  be  delivered 
as  required)  ;  Dwyer  v.  Duquid  (1873) 
70  111.  807  (coal) ;  Metz  v.  Albrecht 
(1869)  52  111.  491;  Bradley  v.  King 
(1867)  44  111.  339  (lumber);  Patten 
v.  Iroquois  Furnace  Co.  (1905)  124 
111.  App.  1. 

Indiana. — Ohio  Valley  Buggy  Co.  v. 
Anderson  Forging  Co.  (1907)  168  Ind. 
593,  81  N.  E.  574,  11  Ann.  Cas.  1045. 

Kansas. — Southwestern  Stage  Co.  v. 
Peck  (1875)  17  Kan.  271  (hay  by  the 
ton). 

Lonisiana. — Sitman  v.  Lindsey 
(1909)  123  La.  53,  48  So.  646  (lumber) ; 
Landeche  v.  Sarpy  (1885)  37  La.  Ann. 
835  (hogsheads  and  barrels). 

Maryland.  —  Webster  v.  Moore 
(1908)  108  Md.  572,  71  Atl.  466;  Bal- 
timore V.  Schaub  Bros.  (1903)  96  Md. 
534,  54  Atl.  106   (coal). 

Massachusetts. — National  Contract- 
ing Co.  V.  Vulcanite  Portland  Cement 
Co.  (1906)  192  Mass.  247,  78  N.  E.  414 
(cement  by  the  barrel,  payable  on 
delivery);  King  v.  Faist  (1894)  161 
Mass.  449,  37  N.  E.  456. 
•  Minnesota. — Palmer  v.  Green  (1886) 
34  Minn.  39  (granite  curbing  by  the 
foot). 

New  York. — ^Kokomo  Strawboard 
Go.  v.  Inman  (1892)  134  N.  Y.  92,  31 
N.  E.  248  (failure  to  pay  notes  given 


for  strawboard  sold  by  the  ton) ;  Price 
V.  New  York  (1905)  104  App.  Div.  198, 
93  N.  Y.  Supp.  967  (coal  by  the  ton, 
buyer  retained  purchase  price  in  an- 
ticipation of  breach  by  seller)  ;  Liebel 
V.  Light  (1900)  30  Misc.  434,  62  N.  Y. 
Supp.  535  (steel  clippings,  to  be  re- 
moved weekly)  ;  Bright  v.  Dean  (1888) 
18  N.  Y.  S.  R.  1019,  2  N.  Y.  Supp.  658 
(coal  by  the  ton,  to  be  delivered  in 
boatload  lots);  Soltau  v.  Goodyear 
Vulcanite  Co.  (1895)  12  Misc.  131,  33 
N.  Y.  Supp.  77  (rubber  by  the  ton). 

Oregon. — J.  K.  Armsby  Co.  v.  Grays 
Harbor  Commercial  Co.  (1912)  62  Or. 
173,  123  Pac.  32  (withholding  of  pay- 
ment by  the  buyer  as  indemnity  as 
against  breach  by  the  seller). 

Pennsylvania.  —  Pittsburg  Steel 
Foundry  v.  Pittsburg  Steel  Co.  (1909) 
223  Pa.  430,  72  Atl.  813  (steel  ingots)  ; 
Reybold  v.  Voorhees  (1858)  30  Pa.  116 
(crop  of  apples,  to  be  delivered  from 
day  to  day) ;  Goodman  v.  Whiting 
Lumber  Co.  (1916)  62  Pa.  Super.  Ct. 
230  (lumber;  unreasonable  refusal  by 
buyer  to  pay). 

See  Pipe  &  Contractors  Supply  Co. 
V.  Mason  &  H.  Co.  (1918)  181  App. 
Div.  317,  168  N.  Y.  Supp.  740,  hold- 
ing that  demand  for  payment  and  no- 
tice to  the  buyer  of  the  seller's  inten- 
tion to  rescind,  if  it  is  not  complied 
with,  is  necessary  in  order  to  entitle 
the.  seller  to  rescind  the  contract  for 
failure  of  the  buyer  to  pay  instal- 
ments, where  the  seller  has  waived 
payment  in  accordance  with  the  terms 
of  the  contract. 

"Harris  Lumber  Co.  v.  Wheeler 
Lumber  Co.  (1909)  88  Ark.  491,  115 
S.  W.  168,  holding  that  a  contract  for 
the  sale  of  a  quantity  of  lumber  at  a 
designated  price  per  thousand  feet,  to 
be  shipped  in  instalments  and  paid  for 
at  a  certain  time  after  delivery  of 
each  instalment,  is  severable  as  to 
each  shipment,  to  the  extent  that 
the  seller  may  rescind  for  refusal  of 
the  buyer  to  pay  for  instalments  de- 
livered. 

••John  A.  Gauger  &  Co.  v.  Sawyer 
&  A.  Lumber  Co.  (1908)  88  Aric  422, 


Digitized  by 


Google 


ANNO.— CONTRACT  OF  SALE  AS  ENTIRE  OR  DIVISIBLE.       671 


where  payment  according  to  the  deliv- 
eries is  expressly  or  impliedly  contract- 
ed for,  it  is  one  of  the  essential  ele- 
ments of  tiie  contract,  and  the  failure 
of  the  buyer  to  perform  in  that  regard 
entitles  the  seller  to  terminate  the  con- 
tract as  a  whole.*"    • 

The  right  of  the  seller  to  rescind  a 
contraqi;  of  this  character  has  also  been 
sustained  without  expressly  designat- 
ing the  character  of  thd  contract,  al- 
though the  breach  of  the  buyer  in  fail-' 
ing  to  pay  the  demand  was  sought  by 
the  latter  to  be  cured  by  making  a  tend- 
er of  the  amount  on  the  following  day.*^ 


It  has  been  held  that  the  fact  that 
the  amount  which  the  buyer  refused  to 
pay  as  a  balance  due  upon  an  instalment 
delivered  ia  a  small  sum  does  not  affect 
the  right  of  the  seller  to  rescind  the 
contract  and  refuse  to  niake  full  de- 
liveries, based  upon  such  breach  by  the 
buyer." 

In  other  jurisdictions  it  is  denied 
that  as  a  usual  thing  the  mere  failure 
of  the  buyer  to  pay  for  an  instalment 
of  goods,  as  contemplated  by  the  con- 
tract, will  entitle  the  seller  to  rescind 
it  as  a  whole.**  According  to  this  role, 
the  default  of  the  buyer  in  paying  for 


115  S.  W.  157,  holding  that  the  failure 
of  the  buyer  to  take  certain  cases  of 
goods,  deliverable  by  instalments,  en- 
titles the  seller  to  rescind  the  entire 
contract. 

National  Contracting  Go.  v.  Vulcan- 
ite Portland  Cement  Co.  (1906)  192 
Mass.  247,  78  N.  E.  414;  Canda  v.  Wick 

(1895)  100  N.  Y.  127,  2  N.  E.  381 
(wrongful  refusal  to  receive  goods 
when  tendered  entitles  seller  to  re- 
scind). And  see  also  cases  cited  in 
preceding  note.  Bailey  v.  Western 
Vermont  R.  Co.  (1864)  18  Barb.  (N. 
Y.)  112  (a  sale  of  iron  rails  by  the 
ton). 

**  McGrath  v.  Gegner  (1893)  77  Md. 
331,  89  Am.  St.  Rep.  415,  26  Atl.  502, 
holding  that  the  seller  of  a  quantity  of 
shells  by  the  bushel,  to  be  delivered  in 
equal  instalments,  and  the  purchase 
price  to  be  paid  according  to  such  de- 
liveries, is  entitled  to  rescind  the  con- 
tract as  a  whole  for  the  failure  of  the 
purchaser  to  pay  for  instalments  de- 
livered, when  due  and  payable,  since 
this  portion  of  the  agreement  goes  to 
the  essence  of  the  contract. 

•»  Bennett  v.  Taylor  (1906)  72  Kan. 
598,  84  Pac.  533,  holding  that  under 
a  contract  providing  that  the  buyer 
shall  pay  for  each  carload  of  grain  on 
demand  by  the  seller,  and  the  presen- 
tation of  a  draft  with  bill  of  lading 
attached,  if  the  buyer  upon  such  pres- 
entation refuses  to  make  the  payment, 
the  seller  is  entitled  to  rescind  the 
contract,  although  the  buyer  tenders 
the  amount  upon  the  day  following  the 
demand. 

**  Genesee    Fruit    Co.    ▼.    Barrett 

(1896)  67  DL  App.  678. 

Compare  with  Taussig  v.  Southern 
Mill  &  Land  Co.  (1907)  124  Mo.  App. 
209,  101  S.  W.  602,  holding  that  where 
the  buyer  wrongfully  retained  a  bal- 


ance of  jover  $4  out  of  about  |250  due 
on  an  instalment,  the  breach  was  not 
of  a  character  entitling  the  seller  to 
rescind  the  contract  as  a  whole. 

**And  see  Monarch  Cycle  Mfg.  Co. 
V.  Royer  Wheel  Co.  (1900)  44  C.  C.  A. 
.  523,  105  Fed.  324,  holding  to  be  entire 
a  contract  for  the  sale  of  a  large  num- 
ber of  bicycles,  at  designated  prices 
for  each  wheel,  to  be  shipped  monthly 
(failure  of  buyer  to  pay  for  shipment 
did  not  constitute  a  renunciation  of 
the  contract,  authorizing  the  seller  to 
treat  it  as  abandoned). 

Rock  Island  Sash  &  Door  Works  v. 
Moore  &  H.  Hardware  Co.  (1906)  147 
AJa.  581,  41  So.  806^  holding  that  a 
contract  ^or  the  sale  of  several  differ- 
ent articles  by  the  carload,  to  be  de- 
livered at  different  times,  is  severable, 
the  price  being  apportioned  to  the 
different  articles  and  i»  be  paid  on 
delivery  of  the  different  instalments; 
hence,  although  the  buyer  breaches  the 
contract  as  to  tiie  first  car,  such 
breach  does  not  release  the  seller  as 
to  other  cars. 

Herzog  v.  Purdy  (1897)  119  CaL  99, 
51  Pac.  27,  holding  that  a  contract 
for  the  sale  of  salt  hides,  calfskins, 
pelts,  and  tallow  of  animals  slaugh- 
tered and  to  be  slaughtered,  at  a 
designated  price  for  the  different  ar- 
ticles, is  severable  as  to  each  of  the 
different  classes  of  articles,  and  hence 
the  refusal  of  the  purchaser  to  receive 
and  pay  for  the  hides  does  not  relieve 
the  seller  from  tendering  the  other 
articles. 

Tuttle-Chapman  Coal  Co.  v.  Coal- 
dale  Fuel  Co.  (1907)  136  Iowa,  882, 
113  N.  W.  827,  holding  to  be  severable 
a  contract  for  the  sale  of  practically 
all  the  coal  mined  by  the  seller  for  a 
given  period,  for  a  stated  price  per 
ton,  ^nd  hence  the  seller  has  no  right 
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an  instalment  does  not  have  the  effect 
of  releaainsr  the  seller  from  further 


performance,  unless  the  circumstances 
of  the  defau^  indicate  the  intention  of 


to  cancel  the  contract  for  the  buyer's 
failure  to  pay  for  the  coal  as  delivered, 
according  to  the  terms  of  the  con- 
tract. 

.  Iowa  Brick  Mfg.  Co.  v.  Herrick 
(1905)  126  Iowa,  721,  102  N.  W.  787, 
holding  to  be  severable  a  contract  for 
the  sale  by  the  thousand  of  a  quan- 
tity of  brick  to  be  delivered  in  instal- 
ments, and  settled  for  in  accordance 
with  such  deliveries  (failure  to  pay 
for  one  instalment  does  not  entitle 
the  seller  to  rescind  the  contract  as 
to  subsequent  instalments.  To  the 
same  effect  see  Tuttle-Chapman  Coal 
Co.  V.  Coaldale  Fuel  Co.  (1807)  136 
Iowa,  382,  118  N.  W.  827,  as  to  the 
output  of  a  mine). 

Osgood  T.  Bauder  (1888)  75  Iowa, 
560,  1  L.R.A.  655,  89  N.  W.  887. 

Hansen  v.  Consumers'  Steam  Heat- 
ing Co.  (1887)  78  Iowa,  77,  34  N.  W.- 
496,  holding  that  a  contract  is  divisi- 
ble where  it  is  for  the  sale,  at  a  desig- 
nated price  per  ton,  of  all  the  coal  the 
purchaser  should  need  in  his  business 
during  a  certain  period  of  time,  the 
purchase  price  to  be  paid  monthly  ac- 
cording to  the  amount  delivered ;  and 
hence  the  contract  cannot  be  rescinded 
by  the  seller  for  default  by  the  buyer 
in  paying  for  instalments  delivered. 

Myer  v.  Wheeler  (1884)  65  Iowa, 
390,  21  N.  W.  692,  holding  that  a  con- 
tract is  severable  where  it  is  for  the 
sale  of  a  stated  number  of  carloads  of 
grain  at  a  designated  price,  to  be  paid 
as  each  carload  is  delivered,  the  cars 
to  be  delivered  at  different  times; 
hence  the  seller  is  not  relieved  of  per-- 
formance  by  the  refusal  of  the  pur- 
chaser to  pay  for  the  carload  which 
has  been  delivered. 

Collins  v.  Swan-Day  Lumber  Co. 
(1914)  158  Ky.  231,  164  S.  W.  818, 
holding  that  the  failure  to  pay  for  an 
instalment  of  logs  according  to  the 
contract  does  not  entitle  the  seller  to 
rescind. 

Longfellow  v.  Huffman  (1909)  55 
Or.  481,  104  Pac.  961,  holding  that  a 
contract  for  the  sale  of  the  increase 
of  sheep  for  a  series  of  years  at  a 
'  certain  price  per  head,  to  be  paid  as 
they  are  taken,  is  severable,  and  the 
failure  of  the  purchaser  to  tender  the 
purchase  money  and  take  the  lambs 
does  not  relieve  the  seller  from  per- 
formance in  a  subsequent  year. 

Tucker  v.  Billing  (1881)  3  Utah,  82, 
6  Pac.  554,  holding  that  under  a  con- 


tract for  the  sale  of  all  the  lumber  the 
purchaser  required  within  a  desig- 
nated time,  and  all  slabs  sawed  by  the 
seller  during  a  certain  season,  at  a 
price  apportionedto  the  different  arti- 
cles to  be  delivered  in  instalments, 
and  payments  to  be  made  with  refer- 
ence to  such  deliveries,  the  seller  can- 
not rescind  the  contract  as  to  unde- 
flivered  slabs  for  the  failure  of  the 
purchaser  to  pay  for  instalments  of 
lumber  which  had  been  delivered, 
since  the  contract  is  severable  as  to 
the  lumber  and  the  slabs. 

R.  C.  Bowers  Granite  Co.  v.  Farrell 
(1894)  66  Yt.  314,  29  Atl.  491,  holding 
that  a  contract  by  which  the  seller 
agrees  to  furnish  monuments  to  the 
buyer  as  ordered,  the  buyer  furnishing 
specifications,  and  the  purchase  price 
being  agreed  upon,  is  severable  as  to 
each  monument  ordered,  and  hence  the 
failure  of  the  purchaser  to  pay  for 
one  monument,  according  to  the  con- 
tract, does  not  relieve  the  seller  from 
his  obligation  to  furnish  other  monu- 
ments as  ordered,  after  the  purchase 
price  has  been  agreed  upon. 

Campbell  &  C.  Co.  v.  Weisse  (1904) 
121  Wis.  491,  99  N.  W.  340,  holding  to 
be  apportionable  a  contract  for  the 
sale  of  a  quantity  of  bark,  to  be  de- 
livered in  instalments,  payment  to  be 
made  within  a  certain  time  following 
its  delivery;  hence,  the  default  of  the 
buyer  in  paying  for  an  instalment, 
while  it  entitled  the  seller  to  -enforce 
payment  therefor,  yet  did  not  release 
him  from  the  obligation  to  make  fur- 
ther deliveries. 

Simpson  v.  Crippen  (1872)  L.  R.  8 
Q.  B.  (Eng.)  14,  42  L.  J.  Q.  B.  N.  S. 
28,  27  L.  T.  N.  S.  546,  21  Week.  Rep. 
141,  holding  that  the  failure  of  the 
buyer  to  receive  and  pay  for  the  first 
instalment  of  coal,  which  he  was  to 
take  monthly,  did  not  relieve  the  seller 
of  the  obligation  to  complete  the  con- 
tract as  to  subsequent  instalments. 

Mersey  Steel  &  I.  Co.  v.  Naylor 
(1884)  9  App.  Cas.  434,  53  L.  J.  Q.  B. 
N.  S.  497,  51  L.  T.  N.  S.  687,  82  Week. 
Rep.  989,  28  Eng.  Rul.  Cas.  604;  Ex 
parte  Chalmers  (1878)  L.  R.  8  Ch. 
(Eng.)  289,  42  L.  J.  Bankr.  N.  S.  87, 
28  L.  T.  N.  S.  325,  21  Week.  Rep.  349; 
Bloomer  v.  Bernstein  (1874)  L.  R.  9 
C.  P.  (Eng.)  588,  48  L.  J.  C.  P.  N.  S. 
375,  31  L.  T.  N.  S.  306,  23  Week.  Rgp. 
238.   • 

Doner   v.   Western   Canada   Floor 
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the  buyer  to  repudiate  the  entire  con- 
tract.**  In  this  regard,  however,  it  has 
been  held  that  the  refusal  of  the  buyer 
to  make  pajrments  for  instalments  de- 
livered until  the  full  completion  of  the 
contract,  being  in  direct  violation  of 
t^e  express  or  implied  terms  thereof, 
is  equivalent  to  a  refusal  to  be  further 
bound  by  the  terms  of  the  contract,  and 
hence  authorizes  the  seller  to  cease 
making  deliveries  thereunder;  and  such 
refusals  may  also  furnish  a  basis  from 


which  the  conclusion  may  be  drawn  that 
the  contract  has  been  rescinded  by  the 
parties."  And  even  the  mere  refusal 
of  the  buyer  to  accept  or  pay  for  the 
goods  tendered  to  him  may,  in  some 
circumstances,  justify  the  inference 
that  he  repudiates  the  entire  contract, 
and  thereby  entitles  the  seller  to  re- 
scind the  contract  as  a  whole.**  And 
even  though  a  contract  of  this  char- 
acter is  severable,  nevertheless  where 
the  buyer  was  to  settle  for  instalments 


Mills  Co.  (1917)  —  Ont  — ,  41  D.  L.  R. 
476,  holding  to  be  severable  a  contract 
for  the  sale  of  different  grades  of 
flour,  to  be  delivered  in  instalments, 
such  portion  of  each  grade  to  be  de- 
livered at  any  particular  time  as  the 
buyer  subsequently  designated,  pay- 
ment to  be  made  at  a  certain  time 
after  each  delivery,  with  the  right 
reserved  to  the  seller  to  require  cash 
if  the  buyer  did  not  pay  according  to 
agreement.  The  failure  of  the  buyer 
to  pay  for  a  portion  of  an  instalment 
was  held  not  to  entitle  the  seller  to 
rescind  the  contract.  Approved  in 
Sierichs  v.  Hughes  (1918)  —  Ont.  — , 
43  D.  L.  R.  297. 

**  Midland  R.  Co.  v.  Ontario  Rolling 
Mills  (1884)  10  Ont.  App.  Rep.  677, 
holding  that  the  refusal  of  the  buyer 
to  pay  for  an  instalment  of  goods  did 
not  entitle  the  seller  to  rescind,  unless 
the  refusal  amounted  to  a  repudiation 
of  the  contract. 

Mersey  Steel  &  I.  Co.  v.  Naylor 
(Eng.)  supra,  holding  that  a  contract- 
for  the  sale  of  a  quantity  of  steel,  pay- 
ment to  be  made  as  delivered,  to  be 
delivered  in  monthly  instalments,  was 
entire,  and  the  provision  as  to  pay- 
ment did  not  constitute  such  payment 
a  condition  precedent  of  the  entire 
contract;  hence,  failure  to  pay  for  in- 
stalments as  required  by  the  contract 
did  not  relieve  the  seller  of  the  duty 
of  making  further  deliveries,  where 
the  failure  did  not  indicate  any  inten- 
tion to  repudiate  the  contract  by  the 
buyer. 

Welsh  V.  Michigan  Maple  Co.  (1910) 
161  Mich.  16,  125  N.  W.  692,  holding 
that  a  contract  for  the  sale  of  a  quan- 
tity of  lumber,  to  be  delivered  in  in- 
stalments and  paid  for  according  to 
such  delivery,  is  severable  as  to  each 
shipment,  and  the  failure  of  the  pur- 
chaser to  pay  for  one  instalment 
according  to  the  contract  does  not  re- 
lieve the  seller  from  furnishing  subse- 
quent instalments,  it  not  appearing 
2  A.L.R.— 43. 


that  the  purchaser  intended  by  such 
default  to  abandon  the  contract. 

*»  Stevens  v.  Forrest  (1914)  183 
Mich.  223,  149  N.  W.  982,  holding  that 
a  contract  is  severable  where  it  is  for 
the  sale  of  a  quantity  of  coke,  to  be  de- 
livered in  carload  lots,  settlement  to  be 
made  by  the  carload  as  delivered,  and 
the  persistent  refusal  of  the  purchaser 
to  make  such  settlements,  and  his  at- 
tempt to  change  or  modify  the  con- 
tract, entitled  the  seller  to  rescind  the 
contract 

State,  Skillman  Hardware  Mfg.  Co., 
Prosecutor,  v.  Davis  (1890)  53  N.  J.  L. 
144,  20  Atl.  1080,  holding  that  under 
a  contract  for  the  sale  of  iron  cast- 
ings by  the  ton,  to  be  delivered  in  in- 
stalments, in  the  absence  of  an  ex- 
press stipulation  as  to  time  of  pay- 
ment, payment  is  to  be  made  as  the 
instalments  are  delivered,  and  the  con- 
tract is  apportionable  in  respect  to 
such  payments.  The  court  said  that 
the  question  whether  the  contract  is 
entire  or  divisible,  in  respect  of  the 
question  of  payment  of  the  considera- 
tion, cannot  be  solved  by  the  applica- 
tion of  any  fixed  legal  standard,  but 
it  depends  upon  the  intention  of  the 
parties,  to  be  gained  from  all  the  cir- 
cumstances surrounding  the  agree- 
ment, and  from  the  face  of  the  con- 
tract, if  in  writing. 

**  Wm.  Knapp  &  Co.  v.  San  Joaquin 
Cigar  Co.  (1909)  10  Cal.  App.  325,  101 
Pac.  929. 

In  Freeth  v.  Burr  (1874)  L.  R.  9  C.  P. 
(Eng.)  208,  43  L.  J.  C.  P.  N.  S.  91,  29 
L.  T.  N.  S.  773,  22  Week.  Rep.  370,  it 
is  said  that  the  true  question  in  this 
class  of  cases  is  whether  or  not  the 
acts  and  conduct  of  the  parties  indi- 
cate an  intention  no  longer  to  be 
bound  by  the  contract.  Nonpayment 
on  the  one  hand,  and  nondelivery  on 
the  other,  may  amount  to  such  an 
act,  or  may  be  evidence  of  an  intention 
wholly  to  abandon  the  contract. 
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by  his  note,  and  he  refused  to  execute 
his  note  on  the  claim  that  he  would  not 
execute  any  more  notes,  this  amounted 
to  a  repudiation  of  the  contract  as  a 
whole,  and  entitled  the  seller  to  rescind 
it.*^  So,  where  the  refusal  b/  the  buyer 
to  pay  a  small  bialance  on  an  instalment 
of  lumber  was  based  upon  an  untenable 
claim  -that  he  was  oUiged  only  to  pay 
for  lumber  according  to  the  measure- 
ments at  his  mill,  delivery  having  been 
made  at  another  point,  it  constituted 
such  a  repudiation  of  the  contract  as 
a  whole  as  to  entitle  the  seller  to  re- 
scind it." 

It  has  also  been  held  that  the  fact 
that  an  article  sold  by  the  ton  was  to 
be  delivered  in  instalments  and  settled 
for  within  a  designated  time  after  its 
delivery  does  not  split  the  contract  into 
as  many  contracts  as  there  are  to  be 
deliveries,  and  that  the  failure  of  the 
buyer  to  accept  and  pay  for  one  de- 
livery did  not  relieve  the  seller  of  the 


obligation  of  making  subsequent  deliv- 
eries, payment  not  being  a  condition 
precedent  to  the  entire  contract." 

In  this  regard  it  has  been  held  that  a 
contract  of  this  character  is  not  indi- 
visible, and  hence  that  the  mere  failure 
of  the  buyer  to  pay  for  an  instalmept 
delivered  does  not  entitle  the  seller  to 
rescind,  where  by  affirmative  action  the 
buyer  indicates  his  intention  and  desire 
to  keep  the  contract  alive;  nor  can  the 
seller  refuse  to  make  further  deliveries 
and  recover  the  contract  price,  since 
under  such  circumstances  both  of  the 
parties  have  breached  the  contract,  and 
neither  can  sue  thereon.™ 

However,  such  a  contract  is  entire  in 
the  sense  that  the  buyer  cannot  insist 
upon  further  delivery  while  in  default 
for  deliveries  already  made  thereun- 
der." Nor  can  he,  while  thus  in  de- 
fault, successfully  base  a  claim  for 
breach  of  contract  on  the  seller's  re- 
fusal to  make  further  deliveries.™ 


"Nichols  V.  Scranton  Steel  Co. 
(1893)  187  N.  Y.  471,  33  N.  E.  561. 

•*  Murphy  v.  Sagola  Lumber  Co. 
(1905)  125  Wis.  363,  103  N.  W.  1113. 

••Mersey  Steel  &  L  Co.  v.  Naylor 
(1884)  9  App.  Cas.  434,  53  L.  J.  Q.  B. 
N.  S.  497,  51  L.  T.  N.S.  637,  32  Week. 
Rep.  989,  23  Eng.  Rul.  Cas.  S04. 

"Rodgers  v.  Wise  (1913)  106  Ark. 
310,  48  L.R.A.(N.S.)  1009,  153  S.  W. 
253. 

Ti  Walton  V.  Black  (1876)  5  Houst. 
(Del.)  149. 

Crane  Co.  v.  Columbus  Constr.  Co. 
(1896)  20  C.  C.  A.  233,  46  U.  S.  App. 
52,  73  Fed.  984,  writ  of  error  dismissed 
in  (1899)  174  U.  S.  600,  43  L.  ed.  1102, 
19  Sup.  Ct.  Rep.  721,  holding  that 
where  the  purchaser  repudiates  in  part 
a  contract  for  the  sale  of  articles  to 
be  delivered  in  instalments,  each  in- 
stalment to  be  paid  for  in  cash  when 
delivered,  he  cannot  insist  upon  per- 
formance as  to  the  other  instalments 
(sale  of  pipe  of  a  certain  quality  at 
a  designated  price;  action  by  pur- 
chaser to  recover  damages  for  breach 
of  warranty  of  quality). 

Harris  Lumber  Co.  v.  Wheeler  Lum- 
ber Co.  (1909)  88  Ark.  491,  115  S.  W. 
168,  holding  that  a  contract  is  sever- 
able to  the  extent  that  it  is  for  the 
sale  of  several  cars  of  lumber,  to  be 
shipped  at  different  times,  each  car 
to  be  billed  separately  and  the  pur- 
chase price  thereof  to  be  due  and  pay- 


able according  to  the  time  of  deliv- 
ery, and  that  it  is  entire  to  the  extent 
that  each  party  is  entitled  to  complete 
performance;  hence,  the  purchaser 
cannot  insist  upon  further  shipments 
when  he  is  in  default  in  payment  for 
prior  deliveries. 

Kingdom  v.  Cox  (1848)  5  C.  B.  522, 
136  Eng.  Reprint,  982,  17  L.  J.  C.  P. 
N.  S.  155,  12  Jur.  386,  holding  that  a 
contract  for  the  sale  of  a  designated 
number  of  tons  of  iron  girders,  to  be 
delivered  in  instalments  after  the  pur- 
chaser has  furnished  drawings  for  the 
different  girders,  is  entire;  and  where 
he  fails  to  furnish  drawings  within  a 
reasonable  time  he  cannot  maintain  an 
action,  based  upon  the  refusal  of  the 
seller  to  furnish  a  small  portion  of  the 
girders. 

Faber  v.  Hougham  (1900)  36  Or. 
428,  15  Pac.  547,  1111,  holding  that 
the  buyer  cannot  sue  for  the  seller'a 
breach  of  the  contract,  while  he  is 
in  default  in  paying  for  instalments  of 
goods  delivered  to  him. 

"  Los  Angeles  Gas  &  E.  Co.  v.  Amal- 
gamated Oil  Co.  (1909)  156  Cal.  776, 
106  Pac.  55,  holding  that  an  agreement 
to  furnish  all  of  the  oil  used  by  an- 
other in  his  business,  and  the  agree- 
ment of  the  latter  to  purchase  all  of 
such  oil,  are  necessarily  reciprocal. 
Each  goes  to  the  essence  of  the  agree- 
ment. Hence,  the  contract  is  an  en- 
tirety, although  deliveries  are  in  in- 
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b.  Beoovery     o/    purehtue     money     'by 

MifltT. 

The  question  as  to  the  effect  of  the 
divisible  character  of  the  contract  on 
the  right  of  the  seller  to  recover  for 
instalments  of  goods  furnished,  where 
he  has  refused  to  furnish  further  in- 
stalments on  the  ground  of  default  of 
the  buyer  in  paying  for  instalments  de-' 
livere^  is  very  similar  to  that  already 
considered  as  to  the  right  of  the  seller 
to  rescind  the  contract  for  the  default 
of  the  buyer  in  this  regard;  and  the 
cases  heretofore  cited,  which  sustain 
the  right  of  the  seller  to  rescind,  are 
likewise  authority  for  his  right  to  re- 
cover for  instalments  actually  delivered. 

But,  as  already  pointed  out,  in  some 
jurisdictions  the  rule  obtains  that,  even 
though  a  seller  is  in  default  in  deliver- 
ing a  portion  of  the  goods  sold,  he  may 
nevertheless  recover  for  the  goods  act- 
nally  delivered,  subject  to  the  buyer's 
right  to  recoup  his  damages  for  a 
breach  of  the  contract,  based  upon  the 


seller's  refusal  to  make  further  deliv- 
eries ;  hence,  it  follows  that,  where  this 
latter  rule  obtains,  even  though  a  case 
may  deny  the  right  of  the  seller  to  re- 
scind the  contract  for  failure  of  the 
buyer  to  pay  for  the  instalments  of 
goods  delivered  thereunder,  it  might 
nevertheless  sustain  the  seller's  right 
to  recover  the  goods  actually  delivered, 
subject  to  the  buyer's  right  to  recoup. 
In  addition  to  the  cases  cited  on  the 
seller's  right  to  rescind,  reference  is 
also  made  to  the  cases  which  hold  that 
a  contract  for  the  sale  of  goods  to  be 
delivered  in  instalments,  and  paid  for 
in  accordance  with  such  deliveries,  is 
apportionable,  in  the  sense  that  the 
seller  may  maintain  an  action  to  recov- 
er the  value  of  the  goods  delivered,  al- 
though refusing  to  make  further  de- 
liveries, on  the  ground  of  the  default 
of  the  buyer  in  paying  for  deliveries 
theretofore  made." 

But  upon  the  theory  that  contracts 
for  the  sale  of  a  quantity  of  goods  at 


stalments  at  certain  prices  per  barrel, 
to  be  paid  for  with  reference  to  the 
instalments  delivered,  and  payments 
of  the  instalments  may  be  enforced 
sepfirately.  The  purchaser  therefore 
cannot  hold  the  seller  for  failure  to 
deliver  instalments  of  oil,  where  he 
was  at  the  time  in  default  in  pajrment 
of  instalments  theretofore  delivered. 

Badger  State  Lumber  Co.  v.  G.  W. 
Jones  Lumber  Co.  (1909)  140  Wis.  73, 
121  N.  W.  933,  holding  that  a  contract 
for  the  sale  by  the  thousand  feet  of  a 
quantity  of  lumber,  to  be  taken  in  car- 
load lots,  is  not  entire,  and  the  accept- 
ance of  one  carload  by  the  purchaser 
does  not  change  the  executory  contract 
into  an  executed  one  so  that  the  seller 
can  maintain  an  action  to  recover  the 
purchase  price  for  the  balance  of  the 
lumber,  where  the  purchaser  repudi- 
ated the  contract  and  refused  to  take 
more  lumber. 

Withers  v.  Reynolds  (1831)  2  Barn. 
&  Ad.  882,  109  Eng.  Reprint,  1370,  1 
L  J.  K.  B.  N.  S.  80,  holding  that  where 
the  purchaser  of  a  quantity  of  straw 
at  a  certain  price  per  load,  to  be  de- 
livered in  instalments,  refuses  to  pay 
for  it  as  delivered,  he  breaches  the 
contract,  and  cannot  recover  damages 
for  the  failure  of  the  seller  to  deliver 
the  balance  of  the  instalments,  al- 
though the  contract  is  silent  as  to  the 
time  of  payment;  since  the  circum- 


stances raise  an  implication  that  pay- 
ment is  to  be  upon  delivery. 

Masters  v.  Barreda  (1856)  18  How. 
(U.  S.)  489,  16  L.  ed.  466;  Union 
Pressed  Brick  Co.  v.  Fultonham  Brick 
&  Drain  "nie  Co.  (1902)  50  C.  C.  A. 
615,  112  Fed.  920;  Minaker  v.  Califor- 
nia Canneries  Co.  (1902)  138  Cal.  239, 
71  Fac.  110;  Southwestern  Stage  Co. 
V.  Peck  (1875)  17  Kan.  271;  Webster 
V.  Moore  (1908)  108  Md.  572,  71  Atl. 
466;  Baltimore  v.  Schaub  Bros.  (1903) 
96  Md.  634,  54  Atl.  106;  Jenness  v. 
Shaw  (1876)  35  Mich.  20;  Barnes  v. 
Denslow  (1890)  56  Hun,  640,  9  N.  Y. 
Supp.  63,  affirmed  in  (1892)  180  N.  Y. 
687,  30  N.  E.  67;  Price  v.  New  York 
(1905)  104  App.  Div.  198,  93  N.  Y. 
Supp.  967,  appeal  dismissed  in  (1905) 
182  N.  Y.  516,  74  N.  E.  1124;  Bright 
V.  Dean  (1888)  18  N.  Y.  S.  R.  1019,  2 
N.  Y.  Supp.  658 ;  Partridge  v.  Gilder- 
meister  (1864)  3  Abb.  App.  Dec.  (N. 
Y.)  461 ;  Granite  Mills  v.  Keystone  Oil 
Cloth  Co.  (1899)  15  Montg.  Co.  L.  Rep. 
(Pa.)  36;  Easton  v.  Jones  (1899)  198 
Pa.  147,  44  Atl.  264. 

And  see  cases  cited  in  note  47. 

"Richards  v.  Shaw  (1873)  67  lU. 
222;  Waldschmidt  v.  Marsh  &  B.  Co. 
(1917)  203  HI.  App.  365. 

Mound  Oil  Co.  v.  F.  W.  Heitmann 
Co.  (1912)  —  Tex.  Civ.  App.  — ,  148 
S.  W.  1187,  holding  that  where  no  time 
is  fixed  for  delivery  of  a  quantity  of 
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a  designated  price,  which  is  apportion- 
able,  the  goods  to  be  delivered  in  in- 
stalments, are  entire,  it  has  been  held 
that  there  can  be  no  recovery  for  the 
purchase  price  of  any  instalment  de- 
livered unless  and  until  the  seller  has 
delivered  the  entire  amount  called  for 
by  the  contracts*  And  in  one  jurisdic- 
tion the  court  has  taken  this  view,  even 
upon  the  assumption  that  the  contract 
was  severable,''** 

c,  Recovery    6y    seller    for    breach    of 
contract. 

A  contract  for  the  sale  of  an  indefin- 


ite number  of  cattle  at  a  designated 
price  per  hundred  pounds,  to  be  deliv- 
ered in  instalments,  while  said  to  be 
entire  in  a  sense,  was  nevertheless  held 
to  be  divisible  into  several  contracts, 
as  regards  the  remedy,  for  each  of 
which  a  separate  action  would  lie  in 
favor  of  the  seller,  without  tendering 
full  performance.^  But  in  other  cases 
contracts  somewhat  similar  have  been 
held  entire  so  as  to  enable  the  seller  to 
maintain  an  action  for  breach  of  the 
contract  as  a  whole,  upon  the  refusal 
of  the  buyer  to  receive  or  pay  for  an 
instalment.^* 


pipe,  although  the  contract  is  entire, 
the  seller  may  nevertheless  recover 
for  the  portion  of  the  pipe  delivered, 
•which  the  buyer  refuses  to  accept  on 
the  untenable  ground  that  it  is  of  a 
poor  quality. 

See  Fleisher  v.  Abbott  (1915)  137 
C.  C.  A.  529,  222  Fed.  211,  holding 
that,  under  a  sale  by  the  pound  of 
di£Ferent  qualities  of  wool  to  be  graded 
by  the  purchaser,  the  seller  cannot  ac- 
cept the  grading  by  the  purchaser  as 
to  some  qualities,  and  reject  it  as  to 
the  other  qualities,  but  he  must  either 
accept  or  reject  it  as  a  whole.  This 
decision  was  influenced  by  proof  of 
a  custom  among  wool  buyers  to  ac- 
cept or  reject  as  a  whole  the  grading 
of  wool. 

'♦William  P.  Kelley  Brick  Co.  v. 
Clay  Product  Supply  Co.  (1907)  32 
Pa.  Super.  Ct.  408,  holding  to  be  en- 
tire a  contract  for  the  sale  of  a  quan- 
tity of  brick  by  the  thousand,  to  be 
delivered  in  instalments  (denying 
right  of  seller  to  recover  for  balance 
due  for  deliveries  made,  after  refusal 
to  make  further  deliveries). 

And  see  Campbell  &  C.  Co.  v.  Weisse 

(1904)  121  Wis.  491,  99  N.  W.  340,  su- 
pra, note  63. 

'**  Magnolia  Compress  Co.  v.  Smith 

(1905)  75  Ark.  503,  88  S.  W.  563,  hold- 
ing that  a  contract  for  the  sale  of  a 
designated  quantity  of  an  article,  with 
the  provision  that  the  buyer  should 
purchase  at  the  same  price  any  more 
of  the  same  article  which  he  might 
need  in  constructing  a  certain  build- 
ing, is  severable,  and  the  failure  of 
the  buyer  to  purchase  the  balance  of 
his  needs  of  the  seller  does  not  entitle 
the  latter  to  rescind  the  contract  and 
sue  on  a  quantum  meruit  for  the  quan- 
tity delivered.   Rodgers  v.  Wise  (1913) 


106  Ark.  310,  43  LJt.A.(N.S.)  1009, 
supra,  note  70. 

"Coleman  v.  Hudson  (1854)  2 
Sneed  (Tenn.)  463. 

"Harper  v.  Baird  (1900)  3  Penn. 
(Del.)  110,  50  Atl.  326,  holding  that 
a  contract  for  the  sale  of  a  quantity 
of  goatskins  of  a  particular  designa- 
tion, for  a  lump  sum,  is  entire  (action 
by  the  seller  for  breach  of  contract 
by  the  purchaser  in  refusing  to  re- 
ceive subject-matter  of  the  sale). 

Robson  V.  Hale  (1913)  139  Ga.  753, 
78  S.  E.  177,  holding  that  a  contract  is 
entire,  where  it  is  for  the  sale  of  a 
quantity  of  grain  at  a  designated 
price  per  bushel,  to  be  delivered  at 
different  times,  and  the  purchaser  is 
liable  for  breach  of  the  contract,  by 
notifying  the  seller  that  he  will  refuse 
to  receive  the  remaining  instalment. 
Bullard  v.  Eames  (1914)  219  Mass. 
49,  106  N.  E.  584,  holding  that  a  con- 
tract is  entire  where  it  is  for  the  man- 
ufacture of  a  number  of  sets  of  auto- 
mobile controllers  or  regulators,  to  be 
delivered  in  weekly  instalments,  and 
paid  for  according  to  such  deliveries 
(action  by  seller  for  breach  of  con- 
tract). 

Salomon  v.  Corbett  (1899)  38  App. 
Div.  262,  57  N.  Y.  Supp.  18,  holding 
that  a  contract  is  entire  where  it  is 
for  the  sale  of  a  phaeton,  brougham, 
and  sleigh,  although  the  price  of  each 
vehicle  is  specified,  the  aggregate 
price  being  also  specified,  and  the  pay- 
ments provided  for  being  to  apply  gen- 
erally on  the  whole  sum;  and  where 
the  purchaser  takes  one  of  the  vehicles 
and  fails  to  take  the  others,  it  consti- 
tutes a  breach  of  the  contract  for 
which  damages  may  be  recovered  by 
the  seller. 
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T.  Time  of  payment. 

Contracts  for  the  sale  of  a  commodity 
to  be  delivered,  although  the  purchase 
price  is  apportioned  or  capable  of  ap- 
portionment, have  been  construed  to  be 
entire,  and  hence,  where  the  contract  is 
silent  in  that  regard,  payment  is  not  to 
be  made  according  to  the  time  of  de- 
livery, but  only  after  complete  perform- 
ance; "  but  very  similar  contracts  have 
been  construed  to  be  severable,  and, 
where  silent  as  to  the  time  of  payment, 
held  to  imply  that  the  goods  are  to  be 


paid  for  on  delivery."  And  while  con- 
ceding that  a  contract  for  the  sale  of 
several  articles  or  a  quantity  of  goods 
at  a  specified  apportioned  price  was  in 
a  sense  entire,  it  has  been  held  that 
nevertheless  it  was  severable  as  to  the 
remedy  for  its  enforcement  and  the 
seller  might  commence  an  action 
against  the  purchaser  to  recover  for 
its  breach,  upon  the  latter's  refusal  to 
receive  an  instalment  when  tendered 
him,  without  waiting  for  the  expiration 
of  the  entire  period  for  the  complete 
performance  of  the  contract.^^ 


"  Central  Georgia  Brick  Co.  v.  Caro- 
lina Portland  Cement  Co.  (1911)  136 
Ga.  693,  71  S.  E.  1048,  holding  that  a 
contract  is  entire,  where  it  is  for  the 
sale  of  a  quantity  of  brick  at  a  desig- 
nated price  per  thousand,  to  be  de- 
livered in  instalments,  and,  where  the 
contract  is  silent  in  that  regard,  pay- 
ment is  not  to  be  made  until  the  de- 
livery is  completed,  hence,  the  seller 
breaches  his  contract  by  refusing  to 
deliver  further  instalments  until  in- 
stalments already  delivered  have  been 
paid  for. 

Kelly  Constr.  Co.  v.  Hackensack 
Brick  Co.  (1918)  —  N.  J.  — ,  108  Atl. 
417,  holding  to  be  entire  a  contract 
for  the  sale  of  all  the  brick  to  be  used 
in  the  construction  of  a  certain  build- 
ing, and  that  hence  a  failure  to  pay  for 
one  instalment  does  not  entitle  the 
seller  to  rescind,  there  being  no  time 
for  payment  fixed  by  the  contract. 

Mount  V.  Lyon,  supra,  note  60. 

And  on  this  point  see  also  Shinn  v. 
Bodine  (1869)  60  Pa.  182,  100  Am.  Dec. 
560,  holding  that  a  contract  for  the 
sale  of  a  certain  quantity  of  coal  by 
the  ton,  to  be  delivered  on  board  ves- 
sels as  sent  for  during  certain  months, 
is  entire,  and  where  nothing  is  said 
with  reference  to  payment,  it  is  to  be 
made  on  complete  delivery,  and  need 
not  be  made  as  each  cargo  is  delivered. 

And  see  Winchester  v.  Newton 
(1860)  2  Allen  (Mass.)  492,  holding 
that  where  the  purchaser  of  property 
to  be  delivered  in  instalments,  Mnder  a 
mistaken  claim  that  payments  are  not 
to  be  made  until  complete  delivery,  re- 


fuses to  make  any  payments  as  the 
property  is  delivered,  such  refusal 
does  not  indicate  the  intention  on  his 
part  to  abandon  the  contract,-  and 
hence  does  not  relieve  the  seller  from 
making  further  deliveries.  In  this 
case  a  subsequent  agreement  between 
the  parties  was  held  to  have  severed 
the  contract  as  to  the  deliveries  and 
payments  thereunder. 

™  North  Shore  Lumber  Co.  v.  South 
Side  Lumber  Co.  (1912)  176  111.  App. 
96,  holding  to  be  severable  a  contract 
for  the  sale  of  a  quantity  of  lumber, 
to  be  delivered  in  instalments,  and 
hence  where  a  contract  is  silent  in 
that  regard  the  contract  price  is  to  be 
paid  in  accordance  with  each  delivery, 
and  not  after  delivery  of  the  whole. 

Tenny  v.  Mulvaney  (1879)  8  Or. 
129,  holding  that  a  contract  for  the 
sale  of  a  quantity  of  merchantable 
logs  by  the  thousand  feet,  to  be  de- 
livered in  instalments,  is  severable, 
and  where  the  contract  is  silent  as  to 
the  time  of  payment  it  will  be  implied 
that  the  logs  are  to  be  paid  for  as 
delivered. 

"Mixer  v.  Williams  (1845)  17  Vt. 
457,  holding  that  a  contract  for  the 
sale  by  the  pound  of  a  quantity  of 
starch  to  be  delivered  in  instalments 
for  a  period  of  two  years,  while  entire 
in  a  sense,  is  nevertheless  severable 
to  the  extent  that  for  the  failure  of 
the  buyer  to  accept  and  pay  for  in- 
stalments, according  to  the  contract, 
the  seller  may  maintain  an  action 
without  waiting  for  the  expiration  of 
the  entire  period.  A.  G.  S. 
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STUART-HOWLAND  COMPANY 
CYRUS  MARK  et  al.,  Doing  Business  as  Mark  Manufacturing  Company. 

itasaachuaetta  Supreme  Judicial  Court  —  January  Si,  1017. 

(226  Mass.  36,  115  N.  E.  42.) 

Sale  —  goods  —  divisible  contract. 

1.  A  contract  for  sales  from  time  to  time  of  goods  manufactured  by 
the  seller  is,  so  far  as  the  successive  sales  are  concerned,  severable,  and 
each  a  contract  by  itself. 

ISee  note  on  this  question  beginning  on  page  684.] 

Pleading  —  abandonment  of  contract 
—  necessity. 

2.  Instructions  as  to  the  effect  of 
abandonment  of  a  contract  should  not 
be  given  in  an  action  for  its  breach  if 
abandonment  was  not  pleaded,  since 
abandonment  is  a  distinct  ground  of 
defense,  which  must  be  pleaded  to  be 
available. 

Same  —  general  denial  —  effect. 

3.  A  general   denial  puts  in  issue 
only  those  facts  which  plaintiff  must 
aver  and  prove  in  order  to  establish 
a  prima  facie  case. 
Appeal  —  new  issues  in  instructions. 

4.  To  suggest  for  the  iirst  time  in 
the  charge  a  ground  of  exoneration 
for  breach  of  contract,  which  is  not 
open  under  the  pleadings  and  is  not 
suggested  by  the  evidence,  is  revers- 
ible error. 

Trial  —  instructions  —  absence  of 
evidence. 

6.  An  instruction  should  not  be  giv- 
en to  which  there  is  no  evidence  appli- 
cable. 

Contract  —  abandonment. 

6.  A  contract  cannot  be  regarded  as 
abandoned  if  both  parties  in  good 
faith  continue  to  assert  contrary 
rights  arising  out  of  a  diversity  of 
opinion  as  to  its  construction. 

Trial  —  answer  and  cross  action  — 
elections. 

7.  A  defendant  who  pleads  in  re- 
coupment and  brings  a  cross  action 
for  the  same  matters  should  be  re- 
quired to  elect,  at  the  close  of  the  evi- 
dence, whether  he  will  proceed  on  the 
answer  or  the  cross  action. 


Contract  —  breadi  —  recovery. 

8.  One  who  breaks  a  contract  to  be 
performed  for  an  entire  price  cannot 
recover  on  the  contract  nor  on  a  quan- 
tum meruit,  except  where  there  has 
been  a  genuine  intention  to  go  by  the 
contract. 

Sale  —  breach  of  agency  contract  — 
effect. 

9.  Breach  by  a  manufacturer  of  his 
contract,  employing  an  agent  to  sell 
his  goods,  will  not  prevent  the  recov- 
ery for  the  purchase  price  of  goods 
already  sold  and  delivered  to  the 
agent. 

Trial  —  instructions  —  question  of 
fact. 

10.  The  court  cannot  instruct  that 
one  suing  for  the  purchase  price  of 
goods  has  not  sustained  the  burden 
of  showing  that  he  had  performed  his 
contract,  if  the  question  of  perform- 
ance depends  upon  whether  or  not  de- 
fendant complied  with  the  terms  t>f 
the  contract  in  giving  his  order,  which 
is  a  question  for  the  jury. 

Sale  —  acceptance  of  order. 

11.  One  contracting  to  sell  his  prod- 
uct for  prices  to  be  raised  or  lowered 
according  to  market  conditions  is  not 
bound  to  accept  an  order  not  needed 
for  immediate  use,  but  which  is  an 
attempt  to  make  a  price  for  the  ensu- 
ing year,  where  the  seller  has  served 
a  notice  that  outstanding  prices 
are  canceled,  but  the  orders  received 
before  a  specific  date  will  be  accepted 
at  former  prices. 

Evidence  —  opinitm  —  admissibility. 

12.  Opinion  evidence  is  not  admissi- 
ble as  to  whether  or  not  an  order  for 
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goods  at  the  time  when  the  price  was 
about  to  changre  was  reasonable  under 
the  terms  of  the  sales  contract, 
Contract  —  interpretation  —  effect. 

18.  A  statement  by  one  party  to  a 
contract,  about  which  there  is  a  disa- 
greement as  to  its  terms,  that  he  will 
accept  "your"  interpretation,  makes 
such  interpretation  binding  on  both 


parties,  no  matter  what  its  real  mean- 
ing may  be  thought  to  be. 
Appeal  —  petition  to  establish  excep- 
tions— denial. 

14.  The  petition  of  one  whose  ex- 
ceptions are  sustained,  for  the  estab- 
lishment of  exceptions  which  relate  to 
matters  not  likely  to  arise  on  another 
trial,  will  be  denied. 


Cboss  exceptions  to  rulings  of  the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  consolidated  actions  brought  to  recover  damages 
for  breach  of  a  written  agency  contract,  and  for  other  relief,  which  re- 
sulted in  a  verdict  for  plaintiff  in  each  case.  Defendant's  exceptions  sus- 
tained in  the  main  action;  plaintiffs'  exceptions  sustained  in  the  cross 
action. 


The  material  evidence  appears  in 
the  opinion. 

The  contract  in  question  on  which 
the  actions  were  brought  was  as  fol- 
lows: 

Memorandum  of  agreement  made 
and  entered  into  this  '26th  day  of 
May,  1908,  by  and  between  the 
Mark  Mfg.  Company,  a  copartner- 
ship (composed  of  Cla3rton  Mark, 
Cyrus  Mark,  and  Anson  Mark) ,  hav- 
ing its  regular  place  of  business  in 
Chicago,  party  of  the  first  part,  and 
the  Stuart-Howland  Company,  a 
corporation  duly  organized  under 
the  laws  of  the  state  of  Maine,  and 
having  its  regular  place  of  business 
in  Boston,  party  of  the  second  part. 

Witnesseth : 

That  for  and  in  consideration  of 
one  dollar  ($1)  by  each  to  the  oth- 
er paid,  receipt  for  which  is  hereby 
acknowledged,  and  the  covenant 
and  conditions  herein  contained,  the 
parties  hereto  agree  as  follows: 

The  party  of  the  first  part  ap- 
points the  party  of  the  second  part 
its  exclusive  selling  agent  for  its  en- 
tire line  of  rigid  iron  conduit  for 
the  six  New  England  states,  and 
agrees  to  refer  to  it  all  orders  and 
inquiries  emanating  from  that  ter- 
ritory. 

The  party  of  the  first  part  quotes 
the  party  of  the  second  part  a  dis- 
count of  50,  4/lOs  &  5  from  its  reg- 
ular published  list  in  any  quantity 
in  free  delivery  territory,  with  the 
understanding  that  price  shall  be 
raised    or    lowered    according    to 


market  conditions,  but  that  the 
party  of  i^e  first  part  will  at  all 
times  during  the  life  of  this-  con- 
tract allow  the  party  of  the  second 
part  a  5  per  cent  better  price  than 
that  quoted  by  the  so-called  'associ- 
ated manufacturers.' 

The  party  of  the  first  part  agrees 
to  ship  as  promptly  as  possible  the 
orders  of  the  party  of  the  second 
part,  to  furnish  such  printed  matter 
bearing  the  imprint  of  the  party  of 
the  second  part  as  may  be  mutually 
deemed  desirable,  and  to  aid  the 
said  party  of  the  second  part  in 
every  reasonable  way  in  marketing 
the  goods  in  the  above-mentioned 
territory. 

The  party  of  the  second  part 
agrees  to  push  the  sale  of  the 
above-mentioned  material  manufac- 
tured by  the  party  of  the  first  part 
in  preference  to  all  others,  and  to 
pay  all  bills  on  or  before  the  10th 
of  the  month  succeeding  date  of 
shipment  less  5  per  cent,  and,  should 
any  payments  be  delayed  beyond 
that  date,  to  pay  interest  thereafter 
at  the  rate  of  6  per  cent  per  annum. 

This  agreement  to  remain  in  force 
for  two  years  from  this  date  and 
thereafter  until  canceled  by  sixty 
days'  written  notice  of  either  party. 
It  is,  however,  hereby  understood 
and  agreed  that  the  party  of  the 
second  part  shall  have  the  privilege 
of  cancelation  by  giving  the  party 
of  the  first  part  notice  in  writing  at 
any  time  during  the  life  of  this  con- 
tract. 
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In  witness  whereof  we  have  here- 
unto set  our  hands  and  seals  the 
day  and  year  first  above  written. 
Mark  Manufacturing  Co. 

Copartnership. 
Sadie  A.  Phelan 
Witness. 

D.  L.  Markle, 
Stuart-Howland  Co. 
By  G.  M.  Stuart. 
Sadie  A.  Phelan 
Witness. 

Messrs.  H.  Parker  and  J.  M.  Hoy  for 

defendant. 

Messrs.  Dunbar,  Nutter,  and  Mc- 
Clennen,  J.  Butler  Studley,  and  Jacob 
J.  Kaplan,  for  plaintiffs ; 

The  petition  to  establish  exceptions 
should  be  dismissed. 

Shepley  v.  Henry  Siegel  Co.  208 
Mass.  43,  88  N.  £.  1095;  Re  Horan,  207 
Mass.  258,  93  N.  E.  581. 

No  exception  lies  to  remarks  of  the 
judge  concerning  certain  portions  of 
the  defendant's  evidence. 

Moseley  v.  Washburn,  166  Mass.  418, 
43  N.  E.  182. 

If  any  exception  lies,  it  was  waived 
by  the  defendant. 

Roberts  v.  Boston,  149  Mass.  352,  21 
N.  E.  668;  Mester  v.  Zaiser,  143  Iowa, 
623, 120  N.  W.  466 ;  Anderson  v.  Louis- 
ville &  N.  R.  Co.  134  Ky.  343, 120  S.  W. 
298,  20  Ann.  Cas.  920. 

Defendant  was  liable  for  the  goods 
already  received  by  it. 

Bowker  v.  Hoyt,  18  Pick.  555; 
Knight  V.  New  England  Worsted  Co. 
2  Cush.  271;  Tipton  v.  Feitner,  20  N. 
Y.  423. 

Under  the  contract  of  May  25,  1908, 
or  any  modification  of  it  which  ap- 
peared on  the  evidence,  the  plaintiffs 
were  not  bound  to  accept  any  order 
from  the  defendant.  The  contract 
contemplated  that  orders  for  goods 
should  be  the  subject  of  later  con- 
tracts. 

Ashcroft  V.  Butterworth,  136  Mass. 
511;  Lincoln  v.  Erie  Preserving  Co. 
132  Mass.  129;  Oakman  v.  Rogers,  120 
Mass.  214;  Smith  v.  Go>7dy,  8  Allen, 
666 ;  Montgomery  Ward  &  Co.  v.  John- 
son, 209  Mass.  89,  96  N.  E.  290; 
Beaupre  v.  Pacific  &  A.  Teleg.  Co.  21 
Mian.  155 ;  Johnson  v.  Rogers,  30  Ont. 
Rep.  160. 

There  was  an  abandonment  of  the 
contract  of  May  25,  1908. 

Ballou  V.  Billings,  136  Mass.  309; 
Lowe  V.  Harwood,  139  Mass.  183,  29  N. 
E.  538;  Gormley  v.  Kyle,  137  Mass. 


189;  Hanson  v.  Wittenberg,  205  Mass. 
319,  91  N.  E.  383;  Anvil  Min.  Co.  v. 
Humble,  163  U.  S.  540,  88  L.  ed.  814, 
14  Sup.  Ct.  Rep.  876,  18  Mor.  Min.  Rep. 
98;  Frost  v.  Knight,  L.  R.  7  Exch.  Ill, 
41  L.  J.  Exch.  N.  S.  78,  26  L.  T.  N.  S. 
77,  20  Week.  Rep.  471;  Hobbs  v.  Co- 
lumbia Falls  Brick  Co.  157  Mass.  109, 
31  N.  E.  756;  State,  Skillman  Hard- 
ware Mfg.  Co.,  Prosecutor,  v.  Davis,  53 
N.  J.  L.  148,  20  Atl.  1080;  Robson  v. 
Drummond,  2  Barn.  &  Ad.'  803,  109 
Eng.  Reprint,  1156,  9  L.  J.  K.  B.  187; 
Williston,  Repudiation  of  Contracts, 
14  Harvard  L.  Rev.  817. 

Plaintiffs'  exceptions  should  be  sus- 
tained, and  judgment  ordered  for  the 
larger  amount  claimed  by  them. 

Paine  v.  M'Intire,  1  Mass.  69;  Brock- 
ett  V.  Bartholomew,  6  Met.  396; 
O'Brien  v.  Peck,  198  Mass.  50,  84  N.  E. 
325;  Menage  v.  Rosenthal,  175  Mass. 
361,  56  N.  E.  579. 

Rugg,  Ch.,  J.,  delivered  the  opin- 
ion of  the  court: 

The  action  of  Mark  and  others, 
who  hereafter  will  be  Called  the 
plaintiffs,  was  brought  first.  The 
declaration  is  in  two  counts,  the 
first  to  recover  damages  for  breach 
of  a  written  contract  dated  May  25, 
1908,  and  the  second  upon  an  ac- 
count for  goods  sold  and  delivered 
to  the  Stuart-Howland  Company, 
who  will  hereafter  be  called  the  de- 
fendant. The  defendant  answered, 
pleading,  first,  a  general  denial,  and 
second,  in  recoupment,  that,  al- 
though the  defendant  had  complied 
with  the  terms  of  the  contract  of 
May  25,  yet  the  plaintiffs  on  De- 
cember 12,  1908,  had  violated  the 
terms  of  that  contract  by  refusing 
to  fill  an  order  given  by  it  to  the 
plaintiffs,  and  thereafter  had  re- 
fused to  carry  out  the  contract,  and 
had  repudiated  it  to  the  great  loss  of 
the  defendant.  The  second  is  a 
cross  action  brought  by  the  defend- 
ant against  the  plaintiffs.  The  dec- 
laration in  this  action  contains  one 
count  for  damages  arising  from  the 
general  breach  of  the  contract  of 
May  25, 1908,  one  for  loss  of  profits 
from  December  12,  1908,  to  the  end 
of  the  contract  term,  and  a  third  for 
damages  for  delays  in  shipments 
of  its  orders  given  to  the  plaintiffs 
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contract.     The    cases     its  position  that  the 'plaintiffs  were 

obliged  to  accept  the  order  at  the 
lower  price. 


under   the 

were  tried  together. 

The   contract  provided    in  sub- 
stance for  tile  appointment  of  the 
defendant  as  the  exclusive  agent  for 
^e  New   England    states   for  the 
plaintiffs'  entire  line  of  rigid  iron 
conduit  for  a  period  of  two  years, 
with  a  privilege  of  written  cancel- 
ation by  either  party  oh  sixty  days' 
notice,  and  an  absolute  privilege  of 
cancdation  on  the  part  of  the  de- 
fendant by  giving  written  notice. 
The  plaintiffs  quoted  "a  discount  of 
50, 4/lOs  &  5"  from  its  regular  pub- 
lished list,  the  price,  however,  to  be 
raised    or    lowered    according    to 
market  conditions,  but  the  defend- 
ant always  to  be  allowed  a  5  per 
cent    preference    below   the   price 
quoted  by  the  "associated  manufac- 
turers."    The  controversy  centers 
about  an  order  given  by  the  defend- 
ant to  the  plaintiffs  on  December  12, 
1908,    for  twenty-five  carloads  of 
conduit,  to  be  shipped  to  Boston,  un- 
less otherwise  directed,  "prices  not 
to  be  higher  than  last  shipment." 
There  was  evidence  tending  to  show 
that  the  order  was  not  intended  for 
immediate  delivery,  nor  delivery  be- 
fore January  1,  1909.    On  October 
27,  1908,  the  plaintiffs  had  written 
tiie  defendant,  withdrawing  all  out- 
standing prices  on  conduit,  and  sub- 
mitting a  schedule  of  higher  prices 
for  goods  to  be  shipped  after  De- 
cember 31,   1908.    'The  chief  issue 
between   the  parties  was  whether, 
upon  all  the  evidence,  the  plaintiffs 
were  bound  to  accept  the  defend- 
ant's order  of  December  12  at  lower 
price,  or  whether  they  were  justi- 
fied in  refusing  to  accept  it  unless 
at  the  higher  price.     There  was 
much  correspondence  over  this  or^ 
der,  and  there  were  efforts  at  com- 
promise of  the  differences.    These 
were  without  avail,   and  in   May, 
1909,  the   plaintiffs  brought  their 
action. 

The  plaintiffs  asserted  at  the  out>- 
set,  and  continued  constant  in  the 
position,  that  they  were  not  obliged 
to  accept  the  order  except  at  the 
higher  price.  The  defendant,  on  the 
other  hand,  persistently  maintained 


There  is  nothing  in 
the  auditor's  report,  in  the  reported 
testimony,  in  the  correspondence  as 
printed  in  either  brief,  nor  in  the 
conduct  of  the  parties,  to  indicate 
that  either  ever  receded  from  the 
initial  position  taken.  On  the  con- 
trary, although  there  were  offers 
of  concession,  the  evidence  seems 
plain  that  each  continued  to  assert 
th&  soundness  of  the  original  con- 
tention put  forward. 

Under  these  circumstances  the 
jury  were  instructed,  subject  to  the 
defendant's  exception,  that  if,  while 
ttie  parties  were  considering  their 
disagreement  as  to  the  meaning  and 
interpretation  of  the  contract  and. 
the  rights  and  obligations  arising 
from  it,  "they  both  got  sick  of  the 
bargain,  and  there  was  a  mutual 
abandonment  of  the  contract,  then 
neither  is  from  that  time  further 
bound  by  it  .  .  .  then  one  can- 
not be  said  to  have  violated  the  con- 
tract more  than  the  other." 

As  an  abstract  proposition  of  law 
this  is  correct.     There  are  two  ob- 
jections to  giving  it  as  an  instruc- 
tion.   The  first  is  that  abandonment 
of  the  contract  had 
not  been  pleaded  by  Tband'of^ment 
either     party.      A  Sic«"uT*~ 
general  denial  puts 
in  issue  only  those  facts  which  the 
plaintiff  must  aver  and  prove   in 
order  to  establish   a  prima   facie 
case.      Friedenwald 


effect. 


Co.  V.  Warren,  195  H'^i'^ 
Mass.  432,  434,  81 
N.  E.  207;  Amsinck  v.  American 
Ins.  Co.  129  Mass.  185,  188.  Aban- 
donment of  a  contract  as  a  defense  is 
by  way  of  confession  and  avoidance 
and  not  a  direct  denial  of  any  ele- 
ment essential  to  the  proof  of  the 
plaintiffs'  main  case.  Where  the  de- 
fense rests  on  a  rescission  or  mu- 
tual abandonment  of  a  contract,  the 
issue  is  whether  the  contract  has 
ceased  to  have  legal  existence  or  has 
been  terminated  by  reason  of  events 
occurring  subsequent  to  the  incep- 
tion of  the  contract.  It  is  a  distinct 
and  substantive  ground  of  defense 
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which  "must  be  alleged  in  the  an- 
swer according  to  the  provisions  of 
the  Practice  Act,   if  a  defendant 
seeks  to  avail  himself  of  it  in  order 
to  defeat  a  recovery  on  a  contract. 
Fogg  v.  Griffin,  2  Allen,  1,  8.    See 
Parker  v.  Lowell,  11  Gray,  353,  358 
Pike  V.  Witt,   104   Mass.   595,  598 
Wheation  v.   Nelson,  11    Gray,  15 
Grinnell  v.    Spink,  128    Mass.  25 
Hight  V.  Bacom,  126  Mass.   10,  80 
Am.  Rep.  639. 

It  is  reversible  error  for  the  judge 
in  his  charge,  for  the  first  time  so 
Appei-new         ^^^  as   appears,   to 

isaaes  In  SUggBSt      a      gTOUnd 

i».traction..  ^^  exoneration  for 
breach  of  contract,  which  was  not 
open  under  the  pleadings,  as  to 
which  the  course  of  the  trial  does 
not  seem  at  all  to  have  been  direct- 
ed, ^and  to  permit  the  jury  to  sur- 
mise, in  the  absence  of  evidence, 
whether  this  might  not  be  a -good 
way  to  dispose  of  the  case.  Plum- 
mer  v.  Boston  Elev.  R.  Co.  198 
Mass.  499,  516,  84  N.  E.  849. 

The  second  objection  to  the  in- 
struction is  that  there  was  no  evi- 
dence to  which  it  was  applicable. 
Tri.i-in.trnc-  The  plaintiffs  havc 
tions-nbuence  argued  that  the  de- 
.t  evidence.  fgndant  must  have 
known  that  it  had  no  right  to  de- 
mand, under  the  contract,  the  ac- 
ceptance and  fulfilment  of  its  order 
of  December  12,  and  expected  that 
the  plaintiffs  would  refuse  it,  and 
that,  by  insisting  upon  the  filling  of 
that  order,  it  abandoned  the  con- 
tract. There  is  nothing  to  indicate 
that  the  trial  proceeded  upon  this 
basis,  or  that  the  defendant  did  not 
give  its  order  of  Defeember  12  in 
good  faith.  A  contract  may  be 
abandoned  by  conduct  as  well  as  by 
words.  There  is  no  basis  for  con- 
tending that  an  abandonment  has 

arisen  when  both 
abandonment.       parties  continuc  in 

good  faith  to  assert 
contrary  rights  arising  from  a  di- 
versity of  opinion  as  to  the  con- 
struction of  the  contract.  It  can- 
not be  said  to  have  been  harm- 
less error  to  permit  the  jury  to 
speculate  as  to    an  abandonment. 


when  there  was  no  evidence  to  war- 
rant a  finding  that  the  contract  had 
been  abandoned.  Kerr  v.  Shurtleff, 
218  Mass.  167,  171,  105  N.  E.  871. 

It  is  necessary  to  consider  ques- 
tions which  may  arise  on  a  new 
trial.  Where  a  defendant  pleads  in 
recoupment  and  also  brings  a  cross 
action  for  the  same  »,,,.,_._.„., 

J,  'i.      •       j.1.      Triiu— *n»w^er 

matters,      it     is     the    "nd  crom  action 

correct  practice  for  -*»«■«"•»•• 
the  judge  to  require  him  to  elect,  at 
the  close  of  the  evidence,  whether  he 
will  proceed  on  the  answer  in  re- 
coupment, or  on  the  cross  action 
(Cox  V.  Wiley,  183  Mass.  410,  413, 
67  N.  E.  367 ;  Hebert  v.  Dewey,  191 
Mass.  403,  407,  77  N.  E.  822),  al- 
though the  earlier  practice  seems  to 
have  been  to  permit  him  to  rely  on 
both.  Cook  V.  Castner,  9  Cush.  266 ; 
Star  Glass  Co.  v.  Morey,  108  Mass. 
570.  Against  the  exception  of  tiie 
defendant,  the  court  hardly  would 
have  the  right  to  direct  that  he 
should  proceed  upon  the  cross  ac- 
tion rather  than  upon  the  answer  in 
recoupment. 

There  was  no  error  in  the  denial 
of  the  defendant's  requests  10  and 
32,  to  the  effect  that,  if  the  refusal 
by  the  plaintiffs  to  accept  the  de- 
fendant's order  of  December  12, 
1908,  was  a  breach  of  the  contract 
between  the  parties,  then  the  plain- 
tiffs could  not  recover  for  goods  sold 
and  delivered.  It  is  a  general  rule 
that,  where  one  breaks  a  contract 
to  be  performed  for  an  entire  price, 
he  cannot  recover  contmct— 
on  the  contract,  be-  breacii— 
cause  he  has  not  '•«»'•"'• 
performed  it,  nor  on  a  quantum 
meruit,  because  his  voluntary  fail- 
ure to  complete  his  agreement  pre- 
vents recovery,  save  in  restricted 
instances  where  there  has  been  an 
honest  intention  to  go  by  the  con- 
tract. Homer  v.  Shaw,  177  MaSs.  1, 
58  N.  E.  160,  212  Mass.  113,  98  N. 
E.  697.  A  wilful  default  in  the  per- 
formance of  a  stipulation,  not  going 
to  the  essence  of  the  whole  con- 
tract, bars  recovery.  Sipley  v.  Stick- 
ney,  190  Mass.  43,  5  L.R.A.(N.S.) 
469,  112  Am.  St.  Rep.  309,  76  N.  E. 
226,  6  Ann.   Cas.  611;  Douglas  v> 
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Lowell,  194  Mass,  268,  273,  80  N.  E. 
510;  Bowen  v.  Kimbell,  203  Mass, 
364,  371, 133  Am.  St.  Rep,  302,  89  N. 
E,  542;  Hennessey  v.  Preston,  219 
Mass,  61,  106  N.  E.  570.  But  this 
principle  is  not  applicable  to  the 
facts  here  disclosed.  The  instant 
contract  has  a  double  aspect;  one 
was  exclusive  agency  by  the  defend- 
ant for  two  years  for  one  kind  of 
goods  manufactured  by  the  plain- 
tiffs; tiie  other  was  sales  of  goods 
from  time  to  time  by  the  plaintiffs 
to  the  defendant  at  prices  to  be 
fixed  by  agreement  of  the  parties, 
but  in  any  event  with  at  least  a  5 
per  cent  preference  over  other  man- 
ufacturers. So  far  as  the  successive 
sales  are  concerned, 
they  are  severable, 
and  each  is  a  con- 
tract of  sale  by  itself.  Young  &  C. 
Mfg.  Co.  V.  Wakefield,  121  Mass.  91 ; 
West  End  Mfg,  Co.  v.  P.  Jl.  Warren 
Co,  198  Mass.  320,  326,  84  N.  E. 
488;  Badger  v.  Titcomb,  15  Pick. 
409,  26  Am.  Dec.  611;  Raphael  v. 
Reinstein,  154  Mass.  178,  28  N.  E. 
141;  Bowker  v.  Hoyt,  18  Pick.  555; 
Barlow  Mfg.  Co,  v.  Stone,  200  Mass. 
158,  86  N.  E,  306;  Knight  v.  New 
England  Worsted  Co.  2  Cush.  271, 
290;  John  Hetherington  &  Sons  v. 
William  Firth  Co,  212  Mass,  257,  98 
N.  E,  797.  Breach  of  the  agency 
aspect  of  the  contract,  arising  from 
failure  to  honor  orders  for  goods  sent 
by  the  defendant  to  the  plaintiffs  in 
accordance  with  the 
contract,  would  not 
alone  prevent  recov- 
ery by  the  plaintiffs  for  goods  al- 
ready sold  and  delivered. 

The  defendant's  twenty-fifth  re- 
quest for  an  instruction,  to  the  effect 
that  the  plaintiffs  had  not  sustained 
the  burden  of  showing  that  before 
December  15,  1908,  they  had  per- 
formed their  part  of  the  contract, 
was  refused  rightly.  Whether  they 
Tri.i-ta.troc  had  performed  their 
tiona-qnestioii  part  of  the  contract 
"'  *■<=*•  depended   upon  the 

further  question  whether  they  were 
bound  to  accept  the  defendant's 
order  of  December  12.  The  decision 
of  that  question   required   the   de- 


Saaie— breaeh 
of  afvency 
contract— «lfeet. 


termination  of  the  fact  whether, 
rightly  interpreted  in  the  light  of  all 
the  circumstances,  that  order  was 
given  in  compliance  with  the  prices 
and  other  terms  which  the  plaintiffs 
justly  demanded.  It  might  have 
been  found  that  the  order  was  not 
at  the  prices  quoted,  was  unreason- 
able in  quantity,  and  in  other  re- 
spects was  not  upon  terms  which  the 
plaintiffs  were  required  to  accept. 
These  were  questions  for  the  jury. 

There  was  no  error  in  the  instruc- 
tion that  the  plaintiffs  were  not  re- 
quired to  accept  the  defendant's 
order  of  December  12,  1908,  if  it 
was  thereby  "attempting  to  make 
the  price  at  that  time  for  the  whole 
of  the  following  year,"  nor  unless 
the  goods  ordered  were  for  immedi- 
ate use  and  sale.  Under  the  con- 
tract, the  price  was  to  be  raised  or 
lowered  with  mar- 
ket conditions.  On  ?*itro?S?5er. 
October  27,  the 
plaintiffs  notified  the  defendant  in 
substance  that  outstanding  prices 
were  canceled,  except  that  orders  to 
be  "shipped  prior  to  December  31st" 
would  be  accepted  at  former  price, 
but  that  an  advance  price  would  pre- 
vail "for  material  to  be  shipped  be- 
yond December  31st."  There  is 
nothing  in  the  letters  of  December 
2,  or  in  the  subsequent  correspon- 
dence, which  modified  or  enlarged 
the  plaintiffs'  obligation  beyond  the 
limits  fixed  on  October  27.  . 

The  evidence  of  the  expert,  to  the 
effect  that  the  defendant's  order  of 
December  12  was  reasonable,  rightly 
was  excluded.    So  far  as  that  ques- 
tion did  not  depend  E^,a^„„_ 
upon    correct  rules  opmion- 
of  law,  it  was  purely  •*-«■•"»»"*»'• 
for  the  determination  of  the  jury, 
as  to  which  expert  testimony  could 
afford   no    real    help.      Whalen   v, 
Rosnosky,  195  Mass.  545,  547,  122 
Am.  St.  Rep.  271,  81  N.  E.  282, 

The  plaintiffs'  exceptions  raise  a 
question  as  to  the  interpretation  of 
these  clauses  of  the  contract,  "The 
party  of  the  first  part  quotes  the 
party  of  the  second  part  a  discount 
of  50,  4/lOs  &  5  from  its  regular 
published  list    ,    ,    .    with  the  un- 


Digitized  by  VjOOQIC 


684 


AMERICAN  LAW  REPOBTS,  ANNOTATED. 


[2  A.L,Rj 


derstanding  that  price  shall  be 
raised  or  lowered  according  to  mar- 
ket conditions,  but  that  the  party 
of  the  first  part  will  at  all  times 
during  the  life  of  this  contract  al- 
low the  party  of  the  second  part  a 
5  per  cent  better  price  than  that 
quoted  by  the  so-called  'associated 
manufacturers.'  .  .  .  The  party 
of  the  second  part  agrees  ...  to 
pay  all  bills  on  or  before  the  10th  of 
the  month  succeeding  date  of  ship- 
ment less  5  per  cent,  and,  should  any 
payments  be  delayed  beyond  that 
date,  to  pay  interest  thereon  at  the 
rate  of  6  per  cent  per  annum." 
These  two  clauses  of  the  contract 
seem  to  us  to  mean  that  the  prices 
shown  on  all  the  bills  to  be  rendered 
by  the  plaintiffs  to  the  defendant 
should  at  all  times  be  at  least  5  per 
cent  lower  than  tiie  prices  quoted  by 
-the  "associated  manufacturers,"  and 
that,  in  addition  to  the  discount 
thus  given  on  the  face  of  the  bills, 
there  should  be  a  further  5  per  cent 
deducted  for  cash  payments  made 
on  or  before  the  10th  of  the  month 
succeeding  the  date  of  shipment, 
but  that  this  last  deduction  was  to 
be  allowed  only  in  case  payments  in 
cash  were  so  made.  According  to 
the  terms  of  the  contract,  the  de- 
fendant would  not  be  entitled  to  this 
final  discount  in  the  event  of  a  fail- 
ure to  make  a  cash  payment.  But 
the  contract  is  not  expressed  with 
clearness.  If  the  parties  had  intend- 
ed that'  the  contract  should  mean 
what  we  interpret  it  to  mean,  it 
would  have  been  simple  to  have 
added,  at  the  end  of  the  last  clause 
quoted,  the  words  "on  the  face  of 
the  bill,"  or  some  similar  phrase,  or 
otherwise  have  expressed  their  in- 
tent by  unequivocal  words.  The 
contract  as  written  is  one  about  the 
significance  of  which  intelligent 
men  might  disagree.  These  parties 
did  disagree  on  that  point.  The  de- 
fendant did  not  pay  for  the  June 
shipments  on  July  10,  and  there  was 
correspondence  touching  the  mean- 
ing of  this  clause  in  the  contract. 
The  defendant  contended  that  it  was 
entitled  to  this  additional  5  per  cent 
discount  even  though  it  did  not  pay 


the  bill  on  the  10th  of  the  succeed- 
ing month,  while  the  plaintiffs  took 
the  opposite  position.  Finally  the 
plaintiffs  wrote  the  defendant,  aft- 
er setting  out  their  views:  "How- 
ever, we  do"  not  wish  to  appear  crit- 
ical in  this  matter,  and  will  accept 
your  interpretation  of  the  contract." 
This  amounted  to  an  agreement  be- 
tween the  parties  as  coiitr««t— 

to  the  meaning  of  a    interpretation-. 

doubtful  clause  in  a  *  ' 
contract,  for  the  purpose  of  avoid- 
ing further  controversy,  by  which 
both  are  bound,  no  matter  what  its 
real  meaning  may  be  thought  to  be. 
The  case  presented  is  quite  different 
from  a  written  contract,  plain  on  its 
face,  which  cannot  be  modified  by 
custom  or -conduct,  and  of  which 
Menage  v.  Rosenthal,  175  Mass.  358, 
361,  56  N.  E.  579,  and  O'Brien  v. 
Peck,  198  Mass.  50^  56,  84  N.E.325, 
are  illustrations. 

Since  ftie  defendant's  exceptions, 
with  the  alterations  made   and  al- 
lowed   by  the    judge    under  Rev. 
Laws,  chap.  173,  §  110;  Re  O'Con- 
nell,  174  Mass.  253,  53  N.  E.  1001, 
54  N.  E.  558,  must  be  sustained,  its 
petition    for  the    establishment  of 
exceptions,      which 
relates    to    matters  ^o'S't^nwu"""" 
not  likely    to  arise  S"^»J'""»- 
on  a  new  tnal,  need 
not  be  considered,  and  is  denied. 

In  action  of  Mark  et  al.  v.  Stuart- 
Howland  Company: 

Defendant's  exceptions  sustained. 

Plaintiffs'  exceptions  overruled. 

Defendant's  petition  to  establish 
exceptions  denied. 

In     action     of     Stuart-Howland 
Company  v.  Mark  et  al. : 

Plaintiff's  exceptions  sustained. 


NOTE. 

The  general  question  as  to  the 
divisibility  of  contracts  of  sale  ia 
discussed  in  a  note  appended  to 
Stearns  Salt  &  Lumber  Co.  v.  Dennis 
Lumber  Co.  ante,  638,  while  in  Kelly 
Constr.  Co.  v.  Hackensack  Brick  Co. 
post,  685,  the  question  is  discussed  as 
to  the  divisible  character  of  a  contract 
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to  furnish  material  for  a  certain  con- 
struction. 

As  appears  from  the  note  first  re- 
ferred to,  the  courts  construe  con- 
tracts of  sale  to  be  divisible  or  entire 
in  accordance  with  the  intention  of  the 
parties  thereto,  as  such  intention  is 
gathered  from  the  terms  of  th^  con- 
tract and  the  surrounding  facta  and 
circumstances. 

No  cases  haVe  been  found  other  than 
the  reported  case  (Mark  v.  Stuart- 
HoWLAND  Co.  ante,  678),  passing 
upon  .the  divisibility  of  a  contract  for 
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successive  sales  under  an  agency 
agreement.  In  this  case  the  court  held 
that  the  contemplation  of  such  a  con- 
tract is  double  in  the  sense  that  it 
creates  an  exclusive  agency  for  a 
definite  period  of  time,  and  also  pro- 
vides for  a  sale  of  goods  from  time  to 
time,  as  the  agent  orders  the  same,  the 
price  to  be  fixed  by  a  subsequent 
agreement  of  the  parties.  The  court 
said  that,  so  far  as  successive  sales 
were  concerned,  the  contract  was 
severable,  and  the  agency  was  a  con- 
tract by  itself. 


KELLY  CONSTRUCTION  COMPANY 

V. 

HACKENSACK  BRICK  COMPANY,  Appt. 

Wew  Jersey  Court  of  Errors  and  Appeals  — March  4,  1918m 
(91  N.  J.  L.  585,  103  Atl.  417.) 

Sale  —  of  material  for  ^edfic  constmction  —  divisibility. 

1.  Where  the  sale  is  of  a  specified  quantity  of  brick  (i.  *e.,  sufficient  to 
complete  a  building  according  to  stated  specifications),  the  contract  is 
entire,  and  a  failure  to  pay  when  a  part  delivery  has  been  made  does  not 
excuse  the  seller  from  completing  delivery,  no  time  for  payment  being 
stated  in  the  contract. 

[See  note  on  this  question  beginning  on  page  687.] 

Same  —  payment  with  each  delivery. 

2.  Section  42  of  the  Sale  of  Goods 
Act  (4  Comp.  Stat.  1910,  p.  4657), 
enacting  that  "unless  otherwise 
agreed,  delivery  of  the  goods  and  pay- 
ment of  the  price  are  concurrent  con- 
ditions," does  not  require  payment 
with  each  delivery,  where  such  deliv- 
eries are  made  pursuant  to  an  entire 
contract  for  goods  the  quantity  and 
character  of  which  necessitate  deliv- 
ery in  instalments. 
Same  —  failure  to  pay  instalment  — 

effect. 

3.  Where,  by  the  contract  of  sale, 
the  buyer  is  not  required  to  pay  for 
a  partial  delivery  until  the  whole  de- 
livery is  complete,  the  seller  cannot 
'complain  of  the  buyer's  failure  to  pay 
for  a  partial  delivery  until  threatened 


with  suit,  nor  can  the  seller  be  re- 
lieved of  his  obligation  to  complete 
delivery  by  the  fact  that  the  buyer 
paid  pro  rata  for  a  partial  delivery, 
when  threatened  with  such  suit,  and 
to  avoid  litigation. 
Principal  and  agent  —  authority  to 

modify  contract. 

4.  The  fact  that  a  contracting  com- 
pany's foreman  in  charge  of  mechan- 
ics and  laborers  on  the  job  was  accus- 
tomed to  buy  trivial  things  needed  in 
an  emergency  does  not  show,  nor  tend 
to  show,  that  he  had  authority  to 
modify  a  contract  for  upwards  of 
$5,000  worth  of  brick,  already  entered 
into  by  the  duly  authorized  officials 
of  the  company  by  which  he  was  em- 
ployed. 


Headnotea  by  TSENCHARD,  J. 


(Mintum,  J.,  dissents.) 
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Appeal  by  defendant  from  a  judgment  of  the  Supreme  Court,  Bergen 
Circuit,  on  direction  of  a  verdict  for  plaintiff,  in  an  action  brought  to 
recover  damages  for  refusal  of  defendant  to  perform  a  contract  to  deliver 
brick.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Mackay  &  Mackay  for  ap- 
pellant. 
Messrs.  Vredenburgh,  Wall,  &  Carey 

for  appellee. 

Trenchard,  J.,  delivered  the  opin- 
ion of  the  court : 

The  plaintiff  below  brought  this 
action  to  recover  damages  for  the  re- 
fusal of  the  defendant  to  perform  a 
contract  to  deliver  brick.  A  ver- 
dict was  directed  for  the  plaintiff 
at  the  Bergen  circuit  and  the  de- 
fendant appeals.  We  are  of  the 
opinion  that  the  judgment  must  be 
affirmed. 

No  objection  is  made  to  the 
amount  of  the  verdict  directed. 
The  defendant's  contention  is  that 
it  was  legally  justi- 
fied in  its  refusal 
to  complete  its  con- 
tract. We  think 
that  contention  is 
we  find  no  error  in 


Sale— of  ma.- 
terlal    for 
■peclflc  voB- 
Mtmctlon^ 
dlvlslbllHr. 


unsound,  and 
record. 

The  plaintiff  had  a  contract  for 
the  building  of  a  high  school  at  En- 
glewood.  It  placed  a  written  order 
with  the  defendant  for  the  "furnish- 
ing and  delivering  and  stacking  on 
the  job  all  the  common  hard  brick 
required  by  the  plans  and  specifica- 
tions for  the  Englewood  High  School 
at  $7  per  thousand ;  brick  to  be  de- 
livered as  required  by  us  and  suffi- 
cient brick  to  be  kept  on  the  job  so 
that  we  will  always  have  approxi- 
mately 50,000  brick  stacked  until 
the  completion  of  the  job."  This 
order  the  defendant  accepted  in 
writing.  Neither  the  order  nor  the 
acceptance  fixed  any  time  for  pay- 
ment. The  defendant,  after  deliv- 
ering some  of  the  brick,  refused  to 
complete  the  contract,  and  a  verdict 
was  directed  on  tiie  basis  of  the  dif- 
ference between  the  contract  price 
and  that  which  the  plaintiff  was  re- 
quired to  pay  in  the  market  for  the 
remainder  of  the  brick  contracted 
for.  The  defendant's  contention  is 
that  it  was  legally  justified  in  re- 


fusing to  complete  its  contnibt  by 
reason  of  the  admitted  fact  that  tiie 
brick  iilready  delivered  in  part  per- 
formance of  the  contract  had  not 
been  paid  for.  But  that  contention 
is  unsound  in  law.  Wliere,  as  here, 
the  sale  is  of  a  specified  quantity  of 
brick  (i.  e.,  sufficient  to  complete  a 
building  according  to  stated  specifi- 
cations), the  contract  is  entire,  and 
a  failure  to  pay  when  a  part  delivery 
has  been  made  does  not  excuse  the 
seller  from  completing  delivery,  no 
time  for  payment  being  stated  in  the 
contract.  Baker  v.  Higgins,  21.  N.  Y, 
397. 

And  this  is  so  notwithstanding  § 
42  of  the  Sale  of  Goods  Act  (Comp. 
Stat.  p.  4657),  enacting  that  "un- 
less otherwise  agreed,  delivery  of 
the  goods  and  payment  of  tiie  price 
are    concurrent    conditions,"     eto. 
This  section  does  not  require  pay- 
ment with  each  delivery  where,  as 
here,  such  deliveries  s.„_p.^„,.« 
are  made  pursuant  vritit  each 
to  an    entire    con-  *«"'^"- 
tract  for  goods  the  quantity  and 
character  of  which  necessitate  de- 
livery in  instalments. 

Since  by  the  contract  the  plaintiff 
was  not  required  to  pay  for  a  par- 
tial delivery  until  the  whole  delivery 
was  complete,  the  defendant  cannot 
complain  of  the  plaintiff's  failure  to 
pay  for  a  partial  de-  9,„_,.„„„ 
hvery  until  threat-  to  pay  instai- 
ened  by    suit,    nor  »•"•*-««*«*• 
can  it  be  relieved  of  its  obligation 
to  complete  delivery  by  the  fact  that 
the  plaintiff  paid  pro  rata  for  a 
partial  delivery    when    threatened 
with  such  suit  and  to  avoid  litiga- 
tion. 

The  defendant,  however,  claimed 
that  after  the  original  contract  was 
made  it  was  modified  by  a  supple- 
mental parol  agreement  by  the 
terms  of  which  pajmients  were  to  be 
made  not  later  than  the  10th  of  the 
following  month,  and  in  default  of 
any  such  payment  the  contract  was 
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tenninated.  But  a  sufficient  answer 
to  that  claim  is  that  there  was  no 
evidence  to  support  it.  The  evidence 
of  O'Keefe,  by  which  the  defendant 
hoped  to  show  such  a  modification 
of  the  original  contract,  was  prop- 
erly overruled.  O'Keefe  was  merely 
a  foreman  in  charge 
of  mechanics  and 
laborers  on  the  job, 
and  the'  fact  that 
he  was  accustomed  to  buy  trivial 
things  needed  in  an  emergency  did 


PrlBcipnl  ancl 
•■rent— antliar- 
ttr  to  modify 
eontrkct. 


not  show,  nor  tend  to  show,  that  he 
had  authority  to  modify  a  contract 
for  upwards  of  $5,000  worth  of 
brick,  already  entered  into  by  the 
duly  authorized  officials  of  the  com- 
pany by  which  he  was  employed. 
We  think  these  considerations  in 
effect  dispose  of  every  question  ar- 
gued. 

The  judgment  will  be  affiimed, 
with  costs. 

Mintom,  J.,  dissents. 


ANNOTATION. 
DivuIbiUty  of  contract  to  furnish  material  fwr  •  specific  oonstrnctioii. 


The  general  question  as  to  the  divis- 
ibility of  contracts  for  the  sale  of 
different  articles,  or  articles  to  be  de- 
livered in  instalments,  is  discussed  in 
a  note  appended  to  Steams  Salt  & 
Lumber  Co.  v.  Dennis  Lumber  Co. 
ante,  638. 

In  that  note  it  is  pointed  out  that 
the  divisible  character  of  a  contract 
is  to  be  determined  with  reference  to 
the  intention  of  the  parties  making 
;the  same.  It  is  further  pointed  out 
that,  ordinarily,  a  contract  will  be 
construed  to  be  entire  where  the  tak- 
ing of  the  entire  subject-matter  of 
the  sale  is  essential,  either  from  the 
character  of  the  property  or  the 
agreement  of  the  parties,  or  it  rea- 
sonably appears  from  the  terms  of  the 
contract  or  the  surrounding  circum- 
stances that  it  is  intended  that  there 
shall  be  full  and  complete  perform- 
ance of  the  subject-matter  by  the 
seller,  in  consideration  of  the  obliga- 
tion of  the  buyer,  or  the  nature  and 
purpose  of  the  contract  shows  it  to 
have  been  the  intention  of  the  parties 
that  there  should  be  full  performance, 
the  subject-matter  being  of  such  a 
nature  that  the  failure  to  obtain  a 
part  of  the  articles  would  materially 
affect  the  object  or  purpose  of  the  con- 
tract. 

This  doctrine  is  applicable  to  the 
question  under  consideration,  and, 
without  specifically  stating  the  rule, 
the  cases  construing  contracts  of  this 
character  uniformly  hold  that  the  Con- 
tract is  entire,  and  not  divisible,  al- 


though the  subject-matter  is  to  be  de- 
livered in  instalments  and  the  pur- 
chase price  is  to  be  paid  in  the  same 
manner.  Laclede  Constr.  Co.  v.  Tudor 
Iron  Works  (1902)  169  Mo.  137,  69 
S.  W.  384 ;  Kelly  Conste.  Co.  v.  Hack- 
BNSACK  Buck  Co.  (reported  here- 
with) ante,  685;  Seibert  v.  Dunn 
(1915)  216  N.  Y.  237,  110  N.  E.  447; 
Miller  v.  Leo  (1898)  35  App.  Div.  589, 
55  N-  Y.  Supp.  165,  affirmed  in  (1900) 
165  N.  Y.  619,  59  N.  E.  1126. 

Thus,  in  Seibert  v.  Dunn  (1916)  216 
N.  Y.  237,  110  N.  E.  447,  supra,  the 
contract  construed  to  be  entire  was  in 
effect  for  the  sale  of  all  the  brick 
required  for  the  construction  of 
designated  sewers,  deliverable  as  the 
contractor  ordered  the  same,  at  a 
designated  price  per  thousand,  the 
buyer  agreeing  to  pay  a  certain 
amount  each  month,  but  retaining  a 
small  percentage  until  the  final  com- 
pletion of  the  contract.  The  court, 
speaking  of  this  contract,  says :  'The 
contract  discloses  with  clarity  and 
certainty  that  it  was  an  entire,  and 
not  a  divisible,  contract.  Full  and 
complete  performance  on  the  one  side 
constituted  the  consideration  for  per- 
formance on  the  other.  The  corpora- 
tion was  bound  to  deliver  all  the  vitri- 
fied brick  which  the  construction  re- 
quired. The  subsidiary  stipulations 
as  to  delivering  them  as  ordered  and 
as  to  paying  for  the  quantity  laid 
monthly  do  not  split  the  contract  into 
as  many  distinct  parts  or  contracts  as 
there  shall  be  shipments  or  payments. 
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The  payments  were  merely  advance- 
ments upon  the  whole  price,  and  not 
ratable  payments  for  the  performance 
of  distinct  parts." 

The  contract  construed  to  be  en- 
tire in  Laclede  Constr.  Co.  v.  Tudor 
Iron  Works  (Mo.)  supra,  was  for  the 
sale  by  the  hundred  pounds  of  suffi- 
cient spikes  and  bolts  to  lay  a  desig- 
nated number  of  rails  and  enough 
angle  spikes  to  lay  a  certain  number 
of  miles  of  rails. 

In  Miller  v.  Leo  (1898)  35  App. 
Div.  589,  55  N.  Y.  Supp.  165,  affirmed 
in  (1900)  165  N.  Y,  619,  59  N.  E.  1126, 
supra,  the  contract  was  for  the  sale 
of  all  the  brick,  lime,  and  cement  re- 
quired by  the  buyer  in  constructing  a 
certain  building;  notwithstanding  the 
fact  that  the  brick  was  sold  by  the 
thousand  and  the  cement  and  lime  by 
the  barrel,  the  contract  was  construed 
to  be  entire,  and  hence  the  seller  was 
held  to  be  justified  in  refusing  to  con- 
tinue deliveries  of  brick  and  cement, 
where  the  buyer  refused  to  order  any 
lime.  The  court  said  of  this  contract 
that  "the  plain  meaning  of  it  is  that 
the  delivery  was  to  be  of  all  the  mate- 
rial necessary  to  complete  the  build- 
ings, and  that  was  what  Miller  was 
bound  to  deliver;  and  it  is  equally 
clear,  in  our  judgment,  that  that  was 
what  he  was  entitled  to  have  demand- 
ed. It  was  either  a  contract  which 
bound  both  parties  in  its  entirety,  or 
it  was  a  mere  proposal  which  bound 
neither.  Either  Miller  was  bound  to 
deliver  all  the  material  of  that  nature 
necessary  to  be  used  upon  those  build- 
ings, or  he  was  bound  to  deliver  none, 
and  was  at  liberty  to  stop  whenever 
he  saw  fit  If  he  was  bound  to  deliver 
all  the  material,  it  is  clear  that  there 
must  have  been  a  corresponding  ob- 
ligation on  the  part  of  Leo  to  order 
from  Miller  the  material  which  Miller 
was  bound' to  furnish.  The  word  're- 
quire' here  must  be  construed  in  view 
of  that  reciprocal  obligation,  and  thus 
construed,  it  seems  plain  that  the  con- 
tract not  only  bound  Miller  to  furnish 
whatever  brick,  lime,  and  cement  were 
necessary  to  finish  the  buildings,  but 
it  bound  Leo  reciprocally  to  order  all 
those  things  from  him.  Therefore, 
when  Leo  refused  to  order  the  lime 
from  Miller,  he  had  violated  the  con- 
tract, and,  so  far  as  Miller  was  con- 


cerned,   he    was    not    in    fault    for 
refusing  to  deliver  any  more  brick." 

The  contract  construed  in  the  re- 
ported case  (Keixy  Constr.  Co.  v. 
Hackensack  Brick  Co.  ante,  685) 
was  for  the  sale  of  all  the  brick  to  be 
used  in  the  construction  of  a  desig- 
nated building.  It  was  silent  as  to 
time  of  payment;  and  the  court  con- 
strued it  to  be  entire,  notwithstanding 
the  brick  was  to  be  delivered  in  instal- 
ments, and  held  that  payment  was  not 
to  be  made  until  the  final  completion 
of  the  contract,  and  hence,  the  buyer 
was  not  in  default  for  failing  to  pay 
for  instalments  as  delivered,  and 
therefore  the  seller  was  not  entitled 
to  rescind  the  contract  for  such  de- 
fault. These  questions  as  to  the  con- 
struction of  contracts  of  this  char- 
acter as  to  time  of  payment,  and  as 
to  the  right  of  the  seller  to  rescind 
for  failure  of  the  buyer  to  pay  for  the 
instalments  as  delivered,  are  covered 
in  the  note  appended  to  Stearns  Salt 
&  Lumber  Co.  v.  Dennis  Lumber  Co., 
already  referred  to. 

As  shown  by  the  foregoing  cases, 
ordinarily  contracts  for  the  sale  of 
all  the  material  to  be  used  in  certain 
construction  work  will,  agreeably  t» 
the  supposed  intention  of  the  parties, 
be  construed  to  be  entire.  There  may, 
however,  be  special  circumstances  of 
sufiicient  weight  to  indicate  that  the 
intention  of  the  parties  was  to  execute 
a  severable,  and  not  an  entire,  con- 
tract. For  example,  where  the  buyer 
understood  that  the  seller  was  buying 
lumber  to  be  used  in  certain  buildings, 
the  lumber  to  be  shipped  a  long  dis- 
tance, and  to  be  of  a  grade  which 
should  pass  an  inspection  stipulated 
for  in  the  contract  for  the  erection  of 
the  buildings,  a  copy  of  which  was  at- 
tached to  the  contract  for  the  purchase 
of  the  lumber,  the  contract  was  con- 
strued to  be  severable  to  the  extent 
that  the  buyer  was  entitled  to  accept 
such  as  passed  inspection  and  reject 
such  as  did  not,  without  disentitling 
himself  to  claim  damages  for  the  sell- 
er's breach.  Canton  Lumber  Co.  v. 
Liller  (1908)  108  Md.  174,  68  Atl. 
500.  The  court  reasoned  thus:  "Put- 
ting ourselves  as  far  as  may  be  in- 
to the  situation  of  the  parties  when 
this  contract  was  entered  into,  we  see 
that  the  business  of  the  defendant  was 
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the  purchase  of  lumber  for  sale  to 
others,  while  that  of  the  plaintiff  was 
contracting  for  the  building  of  the 
various  structures  into  which  lumber 
so  largely  enters.  The  plaintiff  did 
not  agree  to  purchase  this  lumber  for 
sale  to  others.  He  had  no  business 
place  for  its  storage  or  deposit,  no 
customers  resorting  to  him  to  buy, 
and  no  salesmen  skilled  to  secure  such 
customers.  He  contracted  for  this 
lamber  to  be  put  by  him  into  the  tipple 
and  sand  house  which  he  had  come  un- 
der a  legal  obligation  to  erect  for  the 
Baltimore  &  Ohio  Railroad  within  a 
prescribed  time;  and  out  of  material 
suitable  for  those  particular  struc- 
tures.   It  was  to  be  used  at  a  distant 


point, — most  of  it  in  a  structure  re- 
quiring, from  its  nature,  extraordi- 
nary capacity  for  carrying  weight,  and 
corresponding  strength  and  durability. 
He  could  not  put  into  these  structures 
such  lumber  as  he  might  choose,  but 
only  such  as  should  pass  the  inspec- 
tion stipulated  for  in  the  specifications 
accompanying  his  order  for  this  lum- 
ber; and  every  fact  thus  recited  was 
known  to  the  defendant  as  fully  as  to 
the  plaintiff.  Unless  it  measured  up 
to  the  specifications,  it  was  of  no  prac- 
tical value  to  the  plaintiff  for  the  only 
purpose  for  which  it  was  ordered;  and, 
not  being  a  dealer  equipped  for  resale, 
it  was  of  little  value  to  him  for  any 
purpose."  A.  G.  S. 


SAMUEL  A.  EDLESON,  Appt., 

V. 

ESTHER  R.  EDLESON. 

Kentucky  Court  of  Appeals  —  Fehr^ary  IS,  19 IS. 
(179  Ky.  800,  200  S.  W.  625.) 

Divorce  —  collusion  to  defraud  courts  —  effect. 

1.  An  agreement  between  married  people  that  one  shall  bring  an  action 
for  divorce  anji  the  other  fail  to  defend  it,  and  especially  upon  a  ground 
that. is  not  the  real  one,  is  a  collusion  to  defraud  the  courts. 

[See  note  on  this  question  beginning  on  page  699.] 

amount  to  be  allowed  for  costs  and  at- 
torneys' fees,  cannot  be  enforced. 
Marriage  —  public  policy  to  protect. 

5.  The  public  policy  of  the  state  is  to 
favor,  protect,  and  encourage  marriage, 
as  it  is  the  foundation  of  the  family 
relation,  without  which,  an  observation 
of  the  history  of  the  human  family 
shows,  there  can  be  no  civilization. 
Divorce  —  agreement  for  —  validity. 

6.  A  husband  and  wife  cannot  law- 
fully enter  into  a  contract  for  a  divorce, 
and  any  agreement  made  by  them  to 
facilitate  the  procurement  of  a  divorce 
is  held  to  be  void  and  illegal,  as  con- 
trary to  public  policy. 
Contract  —  consideration    illegal    in 

part. 

7.  If  the  consideration  for  two  or 
more  undertakings  is  legal  and  one  of 
the  promises  is  legal  and  the  other  il- 
legal, the  illegal  one  will  not  be  en- 
forced, but  the  legal  one  may  be ;  but  if 
any  part  of  the  consideration  for  the 


Sane  —  agreement  for  costs  and  at- 
torney^ fees  —  right  to  disregard. 

2.  Costs  and  attorneys'  fees  may  be 
awarded  in  a  divorce  proceeding  in  ex- 
cess of  the  amount  provided  in  the 
agreement  between  the  parties,  if  both 
parties  ignore  the  portion  of  the  agree- 
ment in  which  such  matters  were  pro- 
vided for,  and  proceed  in  ilbsolute  vio- 
lation of  it. 
Same  —  cause   not  contemplated  in 

agreement. 

3.  A  contract  fixing  the  amount  of 
costs  to  be  awarded  in  a  divorce  pro- 
ceeding does  not  apply  in  case  the 
wife  is  compelled  to  defend  against  a 
cause  of  divorce  not  contemplated  in 
the  agreement. 
Contract  —  for  divorce  —  validity. 

4.  A  contract  between  husband  and 
wife  for  separation  and  an  unopposed 
suit  for  divorce  for  abandonment  at  the 
expiration  of  the  necessary  time  is  void, 
and  a   provision   therein,   fixing   the 

2  A.L.R.— 44. 
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promise  is  illegal,  the  promise  will  not 
be  enforced. 

Same  —  proTisions  for  divorce  —  ef- 
fect on  remainder  of  contract. 

8.  That  an  a^n^eement  between  hus- 
band and  wife  for  separation  and  di- 
vision of  property  contains  a  void  pro- 
vision for  procurement  of  divorce  does 
not  defeat  the  entire  contract  if  the 
provision  for  divorce  constitutes  no  part 
of  the  consideration  for  the  other  parts 
of  the  contract. 

Specific  performance  —  contract  for 
separation  betweoi  husband  and 
wife. 

9.  A  contract  between  husband  and 
wife,  made  in  contemplation  of  tiie  con- 
tinuance of  a  previous  separation,  or  in 
contemplation  of  Immediate  separation 
where  disagreements  have  arisen  be- 
tween them,  and  the  contract  has  for 
its  purpose  the  adjustment  of  their  re- 
spective property  rights  and  the  malcing 
of  provision  for  the  support  of  the  wife, 
will,  even  in  the  absence  of  a  trustee, 
be  enforced  in  equity  if  fairly  made  and 
just. 

Husband  and  wife  —  contract  affect- 
ing property  rights  —  enforcement 
by  husband. 

10.  A  contract  between  husband  and 
wife  with  regard  to  their  property 
rights  may  be  enforced  if  the  circum- 
stanc-es  and  facts  warrant  it,  for  the 
benefit  of  the  husband. 

Parent  and  child  —  contract  for  main- 
tenance of  child  —  validity. 

11.  A  man  cannot  contract  with  his 
wife  that  she  shall  maintain  their  child, 


so  as  to  prevent  the  court  from  requir- 
ing him  to  contribute  towards  such 
maintenance. 

Same  —  awarding  custody  of  child  — 
duty  of  court. 

12.  The  court,  in  fixing  the  custody 
of  a  minor  child,  will  keep  in  view  pri- 
marily the  welfare  of  the  child,  and  in 
case  of  a  separation  of  its  father  and 
mother,  will  confide  its  custody  to  the 
parent  who  is  most  suitable  to  the  trust, 
if  either,  since  the  right  of  each  to  its 
custody  is  of  equal  dignity. 

Specific    performance  —  contract    to 
maintain  child. 

13.  A  contract  between  husband  and 
wife,  supported  by  sufficient  consider- 
ation, committing  the  custody  and 
maintenance  of  the  child  to  the 
mother,  who  is  financially  able  to 
maintain  it  properly,  and  has  received 
property  from  the  father  to  assist  in 
so  doing,  will  be  enforced  against  her 
if  it  is  fair  and  just  to  her,  and  the 
custody  is  such  that  the  court  ap- 
proves. 

Appeal  —  facts  not  before  court  — ^ 
assumption  of  error. 

14.  The  appellate  court  cannot  as- 
sume error  in  requiring  a  father  tem- 
porarily to  support  his  child,  contrary 
to  the  contract  between  father  and 
mother,  committing  its  maintenance  to 
her,  where  the  evidence  is  not  before 
it,  and  the  pleadings  are  not  sufficient 
to  apprise  the  court  of  what  the  issues 
were,  or  the  reasons  which  moved  the 
court. 


Appeal  by  defendant  from  a  judgment  of  the  Chancery  Branch,  Second 
Division,  of  the  Circuit  Court  for  Jefferson  County,  in  favor  of  plaintiff 
in  a  suit  for  a  divorce.    Affirmed  in  -part. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Charles  P.  Johnson,  for  appel-     114  Ky.  875,  60  L.R.A.  415,  102  Am. 


lant: 

Plaintiff  was  not  entitled  to  alimony. 

Ahms  v.  Ahrns,  160  Ky.  342,  169  S. 
W.  720. 

Any  money  or  property  received  by 
the  husband  or  wife  from  or  through 
the  other  will  be  presumed  to  have  been 
obtained  by  reason  of  the  marriage. 

Pope  V.  Pope,  148  Ky.  30,  146  S.  W. 
410. 

The  settlement  made  with  plaintiff 
is  a  binding,  legal  acquittance  of  the 
defendant  of  the  burdens  the  chancel- 
lor has  fixed  upon  him. 

Gaines  v.  Poor,  3  Met.  (Ky.)  503, 
79  Am.  Dec.  559;  Moayon  v.  Moayon, 


St.  Rep.  303,  72  S.  W.  88;  Hite  v.  Kite, 
136  Ky.  529,  124  S.  W.  815,  second  ap- 
peal in  142  Ky.  283,  134  S.  W.  138; 
6  R.  C.  L.  §  176. 

Mr.  Burwell  K.  Marshall  for  appel- 
lee. 

Hart,  J.,  delivered  the  opinion  of 
the  court: 

The  appellant,  Samuel  A.  Edleson, 
and  the  appellee,  Esther  R.  Edleson, 
were  married  in  Louisville  on  Feb- 
ruary 19,  1899,  and  have  since  that 
time  continued  to  reside  there.  A 
daughter,  Edith  H.   Edleson,   and 
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who  is  now  thirteen  years  of  age, 
was  bom  ta  tiiem.    On  October  23, 
1914,  the  appellant  was  the  owner  of 
two  houses  and  the  lots  upon  which 
they  stood,  and  a  parcel  of  unoc- 
cupied land,  in  the  city  of  Louisville, 
and  was  also  the  owner  of  the  busi- 
ness of  a  shoe  merchant,  in  which  he 
engaged.     He  was  the  joint  owner 
with  the   appellee   of  a   residence 
situated  in  Belgravia  court,  of  the 
value  of  between  $6,000  and  $7,000, 
jbd  upon  which  there  was  a  mort- 
gage lien  of  over  $2,000.    The  ap- 
peUee  was  conductuig  a  business  as 
a  milliner,  in  her  name,  as  the  pro- 
prietor, connected  with  the  depart- 
ment store  of  Kaufman-Straus  Com- 
pany.    In   September,    1914,  they 
became  estranged  and  ceased  to  live 
together  as  husband  and  wife.    Ap- 
pellant  claimed   that  he   was   the 
owner  of  the  millinery  business  con- 
ducted in  the  name  of  the  appellee 
at  Kaufman-Straus  Company,  which 
the  i^t)ellee  denied.     The  appellee 
claimed  that  she  had  paid  for  the 
house  in  Belgravia  court,  which  was 
jointly  conveyed  to  her  and  appel- 
lant, and  that  in  addition  thereto 
that  she  had  paid  the  family  ex- 
penses, incloding  those  of  appellant, 
for  many  years,  and  had  furnished 
him  money  of  her  own,  and  that  he 
had   persistently    refused    to   con- 
tribute to  her  support  or  that  of  her 
child,  while,  upon  the  other  hand,  he 
claimed  that  he  had  furnished  her 
very  large  sums  of  money,  which  she 
had  spent  in  extravagance  of  dress 
and  otherwise,  and  had  paid  all  that 
had  been  paid   for  the  Belgravia 
court  residence  and  all  of  its  con- 
tents, and  had  largely  paid  for  the 
millineiy  business,  which  was  con- 
ducted in  her  name. 

On  the  23d  day  of  October,  1914, 
with  the  assistance  and  advice  of 
counsel,  they  entered  into  a  written 
agreement,  -s^ich  both  signed,  and 
it  seems  to  have  been  fairly  and  un- 
derstandingly  made  between  them, 
and  now  neither  makes  any  claim 
that  the  contract  was  not  fairly  un- 
derstood and  agreed  upon,  but  each 
one  charges  the  other  with  having 
violated  and  refused  to  keep  it.   The 
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writing  contains  10  separate  arti- 
cles, and  the  preamble  to  it  is  as  f  olr 
lows: 

Agreement. 
This  agreement  made  and  entered 
into  this  23d  day  of  October,  1914, 
by  and  between  Samuel  A.  Edleson, 
party  of  the  first  part,  and  Esther 
R.  Edleson,  of  Louisville,  Kentucky, 
party  of  the  second  part,  witness- 
eth:  That  whereas,  said  first  and 
second  parties  are  husband  and  wife 
and  have  heretofore  ceased  to  live 
together,  and  irreconcilable  differ- 
ence having  arisen,  which  renders  it 
impossible  for  them  to  hereafter  live 
together  as  husband  and  wife;  and 
whereas,  they  have  as  issue  of  said 
marriage  a  child  named  ^dith  H. 
Edleson,  age  twelve  years;  and 
whereas,  the  said  parties  have 
agreed  among  themselves  on  a  set- 
tlement of  all  property  rights  and 
differences  existing  between  the.m, 
and  the  welfare  of  the  child,  and  for 
the  purpose  of  settling  all  of  their 
differences,  and,  in  consideration  of 
the  premises,  they  have  entered  into 
the  following  agreement  with  each 
other,  to  wit: 

It  is  unnecessary  to  set  out  the 
various  articles  of  the  agreement  in 
words,  but  the  substance  is  to  the 
effect  that  the  appellee  agreed  to 
give  up  claim  to  and  turn  over  to 
the  appellant  all  of  the  household 
furniture,  which,  before  their  sepa- 
ration, was  in  the  house  in  Bel- 
gravia court,  except  certain  knives 
and  forks  and  a  silver  tea  set,  and 
such  articles  as  had  been  made  as 
presents  by  friends  to  her.  She  fur- 
ther agreed  to  pay  to  him  the  sum 
of  $500,  and  he  agreed  within  ten 
days  to  abandon  the  house  in  Bel- 
gravia court,  and  to  remove  all  of 
his  furniture  therefrom,  and  to  exe- 
cute a  deed  of  conveyance  to  Samuel 
Lipnick,  the  brother-in-law  of  the 
appellee,  by  which  he  would  convey 
to  him  his  interest  in  the  property 
for  her  benefit,  and  would  deliver 
to  her  all  letters,  telegrams,  photo- 
graphs, and  private  papers  and  cor- 
respondence which  were  in  his  pos- 
session and  belonged  to  her.  She 
agreed  to  waive  all  claims  which  she 
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then  had  or  would  in  the  future  have 
against  appellant  for  alimony  or 
maintenance  for  herself  or  for  the 
maintenance  of  their  child,  and  to 
sign  any  deed  or  other  papers  that 
the  appellant  requested  her  to  sign, 
and  which  would  not  impose  any 
personal  liability  upon  her,  affecting 
any  real  estate  that  he  owned;  and 
he  agreed  to  sign  any  paper  that  was 
necessary  for  him  to  sign  and  upon 
her  request,  affecting  any  real  estate 
that  she  then  or  might  thereafter 
own  or  in  any  way  affecting  her 
business,  provided  it  did  not  impose 
any  personal  liability  upon  him.  She 
also  agreed,  upon  request,  to  sur- 
render any  rights  that  she  might 
have  as  9  beneficiary  in  a  policy  of 
life  insurance  for  $2,000  on  his  life, 
in  the  New  England  Life  Insurance 
Company,  and  in  which  she  was 
named  as  beneficiary,  and  permit 
him  to  choose  another  beneficiary, 
and  also  agreed  that  he  might 
change  the  beneficiary  in  a  benefit 
certificate  for  $1,000  held  by  him  in 
the  Knights  and  Ladies  of  Security, 
and  in  which  she  was  named  as 
beneficiary,  and  make  the  certificate 
payable  to  such  beneficiary  as  he 
might  select.  She  also  agreed  to 
surrender  any  right,  title,  or  inter- 
est that  she  had  as  a  beneficiary  in 
a  policy  of  insurance  for  $1,000  on 
the  life  of  her  father,  Isaac  Manit- 
sky,  the  premiums  upon  which  had 
been  paid  by  appellant,  and  to  per- 
mit him  to  obtain  the  cash  surrender 
value  of  the  policy  or  other  benefit 
of  it.  Th6y  mutually  agreed  that 
these  undertakings  were  a  full  sat- 
isfaction, settlement,  and  compro- 
mise of  all  claims  and  demands 
which  either  held  against  the  other, 
or  against  any  business  in  which 
either  might  be  interested,  or  which 
was  owned  by  the  other,  and  in 
full  settlement  and  satisfaction  of 
any  claims  that  he  might  have 
against  any  person  or  persons  con- 
nected with  her,  and  that,  in  the 
event  of  the  doath  of  either  of  them 
before  there  should  be  a  judgment 
of  divorce,  the  one  surviving  waived 
all  claims  to  curtesy,  dower,  or  dis- 
tributable share  in  either  the  real  or 


personal  estate  owned  by  the  other, 
and  that  neither  of  them  would  in- 
terfere with,  molest,  or  annoy  the 
other  at  any  time  or  place.  It  was 
further  agreed  that  she  should  have 
the  custody,  control  of,  nurture,  and 
education  of  their  child,  Edith,  and 
that  she  should  bear  the  expense  of 
the  education  and  maintenance  of 
the  child,  and  that  she  would  not  re- 
move her  out  of  the  city  of  Louisville 
except  on  a  temporary  visit,  nor 
longer  than  sixty  days  at  any  time, 
and  would  not  do  anything  to  create 
a  lack  of  affection  on  the  part  of  the 
child  toward  him.  The  sixth  article 
of  the  contract  was  as  follows :  "It 
is  further  agreed  between  the  par- 
ties hereto  that  at  the  expiration  of 
one  year  from  date  hereof  that 
either  the  first  or  second  party  may 
Institute  an  action  for  absolute  di- 
vorce against  the  other  party,  on 
the  ground  of  one  year's  abandon- 
ment, and  whichever  party  insti- 
tutes said  action  for  divorce  the 
other  party  against  whom  said  ac- 
tion is  institued  agrees  not  to  make 
any  defense  thereto,  but  it  is  dis- 
tinctly understood,  however,  that  in 
the  event  either  the  first  or  second 
party  institutes  such  fiction,  that 
the  second  party  shall  pay  the  costs 
thereof  and  attorneys'  fees,  not  ex- 
ceeding, however,  the  sum  of  $50, 
and  shall  also  obtain  a  divorce  ac- 
cording to  the  Jewish  custom." 

It  seems  that  all  the  undertakings 
in  this  contract,  with  reference  to 
the  property  rights  of  the  parties, 
were  carried  out  and  executed,  ex- 
cept the  execution  of  the  necessary 
writing  by  appellee  to  enable  the  ap- 
pellant to  secure  the  cash  surrender 
value  of  the  policy  of  insurance  upon 
the  life  of  Isaac  Manitsky,  and 
which  is  alleged  to  have  been,  at 
the  time  of  the  making  of  the  con- 
tract, of  the  value  of  about  $226. 
This  part  of  the  contract  with  refer- 
ence to  the  property  rights  she  re- 
fused to  perform,  and  alleges  as  her 
reason  for  it  that  the  appellant  had 
violated  the  contract,  but  in  what 
way  she  does  not  suggest.  She  had 
the  custody  of  the  child  at  the  tinae 
of  the  malung  of  the  agreement,  and 
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continued  to  have  its  custody  and 
bore  the  expenses  of  its  support  and 
education  during  the  year  following. 
On  the  25th  day  of  October,  1915, 
she  instituted  this  suit  against  the 
appellant,  in  which  she  sought  an 
absolute  divorce  from  him  upon  the 
ground  that,  without  her  fault,  he 
had  abandoned  her,  and  had,  for  a 
period  of  one  year,  lived  separate 
and  apart  from  her.  This  abandon- 
ment she  alleged,  took  ^lace  on  Oc- 
tober 23, 1914,  which  was  the  day  of 
the  date  of  the  written  cotitract  of 
settlement  between  them.  She  al- 
leged that  she  was  a  proper  person 
to  have  the  control  and  custody  of 
the  child,  Edith,  and  asked  for  an 
absolute  divorce  from  the  appel- 
lant and  the  control  and  custody  of 
the  child,  Edith,  and,  although  by 
the  contract  she  had  agreed  to 
pay  the  costs  of  obtaining  a  di- 
vorce, she  prayed  in  her  petition 
to  recover  her  costs  against  the 
appellant.  On  the  4th  day  of  De- 
cember, after  the  bringing  of  her 
suit,  she  made  a  motion  for  a 
rule  against  appellant,  returnable 
on  the  8th  day  of  December,  to  show 
cause  why  he  should  not  pay  her  $75 
a  month  for  the  support  and  main- 
tenance of  the  child,  although,  in 
accordance  with  the  written  con- 
tract, she  had  agreed,  in  considera- 
tion of  its  custody  and  other  consid- 
erations, to  bear  the  expenses  of  its 
maintenance  and  education.  On  the 
3d  day  of  December  she  filed  an 
amended  petition,  in  which  she  set 
up,  as  an  additional  cause  of  action, 
the  allegation  that  the  appellant  had 
behaved  toward  her  for  not  less 
than  six  months  theretofore  in  such 
a  cruel  and  inhuman  way  as  to  indi- 
cate a  settled  aversion  toward  her 
and  to  destroy  permanently  her 
peace  and  happiness.  In  this 
amended  petition  she  further  alleged 
that  the  income  of  appellant  from 
iiis  business  was  $200  per  month, 
and  that  he  was  well  able  to  pay  her 
the  sum.  of  -$75  per  month  for  the 
maintenance  of  their  child,  and  in 
the  prayer  to  this  amended  petition 
she  prayed  for  a  judgment  for  her 
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costs,  including  a  reasonable  attor- 
ney's fee,  against  appellant. 

On  the  15th  day  of  December, 
1915,  the  appellant  filed  his  answer, 
which  he  made  a  counterclaim,  and 
in  this  he  denied  all  the  affirmative 
allegations  of  the  petition  and 
amended  petition,  and  alleged  his 
willingness  to  resume  marital  rela- 
tions with  her,  and  in  addition 
thereto  denied  the  fitness  of  the  ap- 
pellee to  have  the  custody  of  their 
daughter,  and  alleged  his  own  fit- 
ness for  the  trust,  and  asked  that 
the  child  be  confided  to  him.  '  He 
furthermore  set  up  the  contract  of 
October  23,  1914,  between  him  and 
appellee,  and  pleaded  that  as  a  de- 
fense against  any  requirement  of 
him  to  pay  for  the  maintenance  of 
the  child  or  for  the  recovery  of  any 
costs  against  him.  He  further  asked 
that  the  court  enforce  the  equitable 
settlement  embraced  in  the  contract, 
vand  require  the  appellee  to  comply 
with  it,  or  otherwise  to  release  him 
from  any  compliance  with  it,  and  to 
restore  to  him  tlje  property  which 
had  been  obtained  from  him  under 
that  settlement,  and  especially  to 
enforce  the  provision  of  it  in  which 
the  appellee  agreed  to  take  such 
steps  as  were  necessary  to  enable 
him  to  secure  the  cash  surrender 
value  of  the  policy  upon  the  life  of 
her  father,  amounting  to  $226 ;  and 
he  further  sought  to  recover  the  sum 
of  $5,000,  which  he  alleged  he  had 
'  invested  for  her  in  the  millinery 
business  conducted  in  her  name  with 
Kaufman-Straus  Company.  After- 
ward he  filed  an  amended  answer, 
which  he  made  a  counterclaim,  and 
charged  that  appellee  had  been  guil- 
ty of  such  lewd  and  lascivious  con- 
duct as  showed  that  she  was  un- 
chaste, and  upon  that  ground  asked 
a  divorce  a  mensa  et  thoro.  The  af- 
firmative averments  in  his  pleadings 
were  denied.  On  the  22d  day  of 
December  the  court  overruled  his 
response  to  the  rule  against  him, 
and  ordered  that  he  pay  her  $25  per 
month  for  each  of  two  months  for 
the  maintenance  of  their  child, 
which  he  paid.  After  the  proof  had " 
been  taken  and  filed,  the  court  ren- 
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dered  a  judgment  by  which  a  di- 
vorce from  the  bonds  of  matrimony 
was  granted  to  the  appellee,  the  cus- 
tody and  control  of  the  child  award- 
ed to  her,  with  opportunity  for  ap- 
pellant to  see  her  at  seasonable 
times.  She  was  further  adjudged 
to  recover  of  appellant  the  costs  of 
the  action,  and  the  further  sum  of 
$800,  attorneys'  fees,  for  the  benefit 
of  her  attorneys.  The  judgment 
contained  the  further  provision: 
"It  is  further  considered  and  ad- 
judged by  the  court  that  each  party 
shall  restore  to  the  other  such  prop- 
erty not  disposed  of  at  the  com- 
mencement of  this  action  as  either 
may  have  obtained,  directly  or  in- 
directly, from  or  through  the  other 
during  marriage,  in  consideration  or 
by  reason  thereof." 

The  appellant,  complaining  that 
the  court  was  in  error  when  it  ad- 
judged him  to  pay  the  costs  of  the 
action  and  $800  in  attorneys'  fees 
for  the  benefit  of  appellee's  attor- 
neys, and  failing  to  require  the  ap- 
pellee to  pay  him  the  cash  surrender 
value  of  the  policy  upon  the  life  of 
Isaac  Manitsky,  her  father,  and  in 
requiring  him  to  pay  $50  for  the 
maintenance  of  the  child  pending 
the  litigation, .  has  appealed  to  this 
court. 

(a)  The  judgment  of  the  court 
with  reference  to  the  pajnnent  of 
the  costs  of  the  suit  and  the  attor- 
neys' fees  allowed  for  appellee's 
attorneys  might  be  very  well  sus- 
tained and  rested  lipon  the  ground 
that  both  parties  ignored  that  por- 
tion of  the  contract,  and  each  pro- 
ceeded in  absolute  violation  of  it. 

She  violated  it  in 
?i«eSfr»t  for  seeking  a  judgment 
coDta  and  attor-  for  costs  m  her 
?o'di.re«:7d.'"**  original       petition, 

and  in  her  amended 
petition  by  seeking  a  divorce  upon 
the  ground  of  cruel  treatment,  main- 
tenance of  the  child,  and  a  judg- 
ment for  her  attorneys'  fees  and 
costs.  He  violated  it  when  he  de- 
nied, by  answer,  the  grounds  of 
divorce  set  up  in  the  original  peti- 
tion, and  sought  a  divorce  upon  the 
ground  that  his  wife  had  been  guilty 


of  such  lewd  behavior  as  showed  her 
to  be  unchaste.  The  costs  of  the 
action,  including  the  attorneys'  fees, 
were  mostly  incurred  upon  the  cause 
of  action  set  up  in  the  amended  peti- 
tion, and  in  defending  against  the 
charge  of  unwifely  conduct  niade  by 
him  in  his  answer.  Of  course,  it 
was  not  contemplated  in  the  making 
of  the  contract  that  the  wife  would 
pay  the  costs,  including  attorneys' 
fees,  in  defending  herself  against  a 
cause  of  divorce,  other  than  was 
stipulated  by  the  8.„^„.,  „.« 
contract  should  be  !!»Btem»i«ted  i» 
made,  and  against  •«••«•—»*• 
taking  the  custody  of  the  child  from 
her,  which  the  contract  gave  to  her. 
It  is  very  clear  that  the  parties,  at 
the  time  of  the  making  of  the  con- 
tract, intended  and  understood  that 
the  divorce  should  be  sought  upon 
the  ground  of  abandonment,  against 
which  no  defense  would  be  offered, 
and  it  was  considered  that  a  fee  of ' 
$50  for  an  attorney  would  be  ample 
in  a  proceeding  of  that  kind,  and 
was  limited  to  that  sum  for  the 
benefit  of  the  wife,  in  the  event  the 
husband  should  bring  the  suit,  as 
she  was  undertaking  by  the  contract 
to  pay  the  costs  and  attorneys'  fees. 
She,  however,  first  violated  the 
terms  of  the  agreement,  as  above 
stated ;  and  if  the  appellant  had  con- 
tented himself,  in  making  his  de- 
fense, to  a  reliance  upon  the  con- 
tract, and  had  adhered  to  it  him- 
self, there  would  exist  just  grounds 
for  complaint  upon  his  part  that  he 
had  been  required  to  pay  the  costs 
and  attorneys'  fees,  if  that  provision 
of  the  contract  was  a  valid  one ;  but 
the  provision  of  the  contract  relied 
upon  by  him  to  escape  the  payment 
of  the  costs  and  attorneys'  fees  la- 
bors under  a  serious  difiiculty^ 
which  is  not  adverted  to  by  the 
counsel.    It  is  void  ^„„,,..*  ,„, 

,  _  .  ,        coiitrnfft— for 

and  unenforceable,  divorce— 
because  opposed  to  "'^•"*"»^* 
sound  public  policy,  and  neither 
party  was  bound  by  it,  and  the 
knowledge  of  which  fact  was,  doubt- 
less, the  reason  that  neither  party 
gave  any  heed  to  ite  provisions  in 
the  conduct  of  the  litigation,  and 
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the  reason  that  the  court  ignored  it. 
The  public  policy  of  this  state,  as 
■M^^,.^.—  well  as  that  of  all 

vabue  poller        Others,  so  far  as  we 

to  protect.  jgj^j^^    jg    ^    f  ^jg^y^ 

protect,  and  encourage  marriage,  as 
it  is  the  foundation  of  the  family 
relation,  without  which,  an  observa- 
tion of  the  history  of  the  human 
family  shows,  there  can  be  no  civi- 
lization. The  state  is  interested  in 
the  permanency  of  the  marriage  re- 
lation, and  its  interest  finds  expres- 
sion in  the  various  statutes  which 
prescribe  the  grounds  for  which  di- 
vorces may  be  granted,  and  the  re- 
quirement that  the  county  attorney 
should  examine  the  record  of  a  pro- 
ceeding for  divorce  and  resist  its 
granting  unless  the  applicant  is  en- 
titled to  it  under  the  laws  of  the 
state,  and  in  the  requirement  that 
the  grounds  for  divorce  must  be 
proven,  whether  there  be  a  defense 
or  not.  Hence,  a  husband  and  wife 
cannot  lawfully  enter  into  a  con- 

DiToree-  *^*<^*  ^^^  *  divorce, 

aarreement  for-  and  any  agreement 
T.iiditr.  ^  njade   by   them    to 

facilitate  the  procurement  of  a  di- 
vorce is  held  to  be  void  and  illegal, 
as  contrary  to  public  policy.  The 
contract  to  facilitate  the  granting 
of  a  divorce  is  a  fraud  upon  the 
courts,  as  they  are  the  only  tri- 
bunals which  are  authorized  to  dis- 
solve the  marriage  relation,  when  it 
has  once  been  established,  and  then 
only  upon  the  grounds  and  for  the 
reasons  provided  for  by  law.  An 
agreement  between  married  people, 
that  one -shall  bring  a  suit  for  di- 
vorce and  the  other 
?:"dtF?;"a"*""  fail  to  defend  it. 
eSS5"~  *"**  especially  upon 

a  ground  which  is 
not  the  real  one,  is  a  collusion  to 
defraud  the  courts.  Johnson  v. 
Johnson,  122  Ky.  13,  121  Am.  St. 
Rep.  449,  90  S.  W.  964;  6  R.  C.  L. 
772,  9  R.  C.  L.  254. 

Hence  the  provisions  of  the  con- 
tract did  not  constitute  any  defense 
against  the  requirement  of  the  stat- 
ute, which  provides  that  in  actions 
for  divorce  and  alimony  the  husband 
shall  pay  the  .costs  of  each  party,  un- 
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less  it  appears  that  the  wife  is  in 
fault  and  has  ample  estate  to  pay 
the  costs.  Ky.  Stat.  §  900 ;  Schnei- 
der V.  Schneider,  23  Ky.  L.  Rep. 
1154,  64  S.  W.  845;  Turner  v.  Tur- 
ner, 23  Ky.  L.  Rep.  370,  62  S.  W. 
1022;  McMakin  v.  McMakin,  27  Ky. 
L.  Rep.  1211,  87  S.  W.  1140,  and 
many  others. 

(b)  The  provision  in  the  contract 
relating  to  the  procurement  of  the 
divorce  and  the  payment  of  the  costs 
of  same  being  void,  as  opposed 
to  public  policy,  a  serious  question 
then  arises  as  to  whether  or  not, 
such  provision  being  vicious,  it 
poisons  all  the  provisions  of  the 
agreement  and  renders  them  un- 
enforceable. It  is  evident  that  the 
general  meaning  and  purpose  of  the 
contract,  taken  as  a  whole,  was  to 
make  a  settlement  and  adjustment 
of  their  respective  property  rights 
and  the  custody  of  their  child,  in 
contemplation  of  their  continued 
separation,  and  such  purpose  is  ex- 
pressed in  the  preamble  as  the  con- 
sideration for  the  various  undertak- 
ings and  covenants  in  the  contract, 
all  of  which  were  legal  except  the 
one  heretofore  held  void.  It  is  an 
old  principle  of  the  common  law 
that  if  the  consideration  for  two  or 
more  undertakings  is  legal,  and  one 
of  the  promises  is  contract- 
legal  and  the  other  con.ideration 
illegal,  the  illegal  '"•*"' '"  »"'*• 
one  will  not  be  enforced,  but  the 
legal  one  will  be  enforced;  but  if 
any  part  of  the  consideration  for  a 
promise  is  vicious  and  illegal,  the 
promise  will  not  be  enforced. 
Hence,  if  the  provision  relating  to 
the  procurement  of  the  divorce  con- 
stitutes any  part  of  the  considera- 
tion for  any  other  covenant  in  the 
contract,  such  covenant  will  also  be 
void.  Newport  Rolling  Mill  Co.  v. 
Hall,  147  Ky.  598,  144  S.  W.  760; 
Brown  v.  Langford,  3  Bibb.  497; 
Stratton  v.  Wilson,  170  Ky.  61,  185 
S.  W.  522,  Ann.  Cas.  1918B,  917; 
Johnson  v.  McMillion,  178  Ky.  707, 
L.R.A.1918C,  244,  199  S.  W.  1070. 
If  a  promise  has  several  considera- 
tions, and  one  of  them  is  illegal,  it 
renders  the  promise  void.    McLane 
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V.  Dixon,  30  Ky.  L.  Rep.  683,  99  S. 
W.  601;  Swan  v.  Chandler,  8  B. 
Mon.  97;  Collins  v.  Merrell,  2  Met. 
(Ky.)  163.  Where  a  contract,  how- 
ever, consists  of  several  covenants 
and  agreements  with  regard  to  dif-  . 
ferent  subjects,  and  one  of  the  cove- 
nants is  illegal  and  vicious,  the  gen- 
eral rule  which  prevails  is  that,  if 
the  illegal  covenant  of  the  contract 
can  be  eliminated  from  it  without 
impairing  its  sjrmmetry  as  a  whole, 
the  courts  will  adopt  that  view  and 
eliminate  the  obnoxious  feature  and 
enforce  the  remainder  of  the  con- 
tract, and,  as  was  said  in  Newport 
Rolling  Mill  Co.  v.  Hall,  supra :  "But 
if  the  good  and  bad  are  so  inter- 
woven that  they  cannot  be  separat- 
ed without  altering  or  destroying 
the  general  meaning  and  purpose  of 
the  contract,  the  good  must  go  with 
the  bad  and  the  whole  contract  be 
set  aside." 

It  cannot  be  said  that  the  vicious 
provision  in  the  contract  in  ques- 
tion constitutes  any  consideration 
for  any  other  provision  of  that  con- 
tract, as  all  the 
v"."?^"!*;  ?tl»er  provisions  re- 

divorrc— effect  late  to  a  Settlement 
2?e";;?ri??.*'  and  adjustment  of 
their  property 
rights  and  the  custody  of  the  child, 
and  consists  of  covenants  to  do  cer- 
tain things  with  regard  to  their 
property  and  child,  and  mutual  con- 
cessions and  waivers  upon  each 
side.  The  vicious  provision  seems 
to  carry  within  it  its  own  considera- 
tion, and  has  no  special  reference 
to  the  consideration  for  any  other 
provision  of  the  contract.  Its  elimi- 
nation will  not  impair  the  contract 
as  a  whole,  or  in  any  wise  affect 
any  other  provision  of  it,"  and  hence 
might  be  properly  considered  an  in- 
dependent covenant,  carrying  with 
it  the  relief  for  its  breach  inde- 
pendently of  the  performance  or 
nonperformance  of  any  other  cove- 
nant in  the  contract.  Hence  we  are 
disposed  to  hold  that  this  provision 
is  severable  from  the  remainder  of 
the  contract,  and  may  be  eliminated 
because  void,  and  the  remainder  of 


the  contract  be  held  valid  and  en- 
forceable. 

(c)  The  contract  in  question, 
with  its  obnoxious  feature  eliminat- 
ed, was  one  between  husband  and 
wife,  and  not  enforceable,  according 
to  the  common  law.  Simpson  v. 
Simpson,  4  Dana,  140.  It  has,  how- 
ever, long  since  been  thoroughly  es- 
tablished, as  an  equitable  doctrine, 
that  a  contract  between  husband 
and  wife,  made  in  contemplation  of 
the  continuance  of  ~ 
a  previous  separa-  tSrm*nc^" 
tion,  or  in  contem-  :»»i~?{of*Le- 

platlOn       of       imme-    tween  hnaband 

diate  separation,  ■"*  '^"'• 
where  disagreements  have  arisen 
between  them,  and  the  contract  has 
for  its  purpose  an  adjustment  of 
their  respective  property  rights, 
and  the  making  of  a  provision  for 
the  support  of  the  wife,  will  be  en- 
forced in  equity,  if  fairly  made  and 
just;  or,  in  other  words,  it  is  such 
provision  as  the  court  would  have 
made  for  the  wife  under  the  cir- 
cumstances of  the  case.  A  good 
while  ago  it  was  required,^  to  make 
such  a  contract  enforceable  in 
equity,  that  a  trustee  for  the  wife 
should  be  created  and  the  contract 
made  with  him  for  the  benefit  of 
the  wife.  Since  then,  however,  the 
doctrine  has  been  established  that, 
where  a  contract  has  been  made  be- 
tween husband  and  wife  which 
would  have  been  good  at  law  if  it 
had  been  made  with  a  trustee  for 
the  wife,  it  will  be  sustained  in 
equity,  though  there  was  no  trus- 
tee, if  it  does  not  affect  the  rights 
of  third  persons.  One  or  more  of 
the  cases  here  cited  will  be  found 
to  support  each  of  the  views  above 
expressed.  Gaines  v.  Poor,  3  Met. 
(Ky.)  507,  79  Am.  Dec.  559;  Evans 
V.  Evans,  93  Ky.  510,  20  S.  W.  605; 
Loud  V.  Loud,  4  Bush.  453;  Hen- 
dricks v.  Hendricks,  4  Ky.  L.  Rep. 
724;  Hite  v.  Hite,  136  Ky.  529,  124 
S.  W.  815;  Siddens  v.  Siddens,  31 
Ky.  L.  Rep.  66,  101  S.  W.  377; 
Woodruff  V.  Woodruff,  121  Ky.  784, 
90  S.  W.  266,  91  S.  W.  265;  Rash 
V.  Hart,  28  Ky.  L.  Rep.  264,  89  S. 
W.  192;  Ward  v.  Crotty,  4  Met 
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(Ky.)  59;  Bohannon  v.  Bohannon, 
29  Ky.  L.  Rep.  143,  92  S.  W.  697; 
Moayan  v.  Moayan,  114  Ky-  855,  60 
L.R.A.  415,  102  Am.  St.  Rep.  303, 
72  S.  W.  33 ;  Maraman  v.  Maraman, 
4  Met.  (Ky.)  87;  Dance  v.  Dance,  6 
Ky.  L.  Rep.  740 ;  Stroud  v.  Ross,  118 
Ky.  630,  82  S.  W.  254 ;  Bohannon  v. 
Travis,  94  Ky.  59,  21  S.  W.  854. 
Before  the  Act  of  March  15,  1894 
(Laws  1894,  chap.  76),  regarding 
the  property  rights  of  married 
women  and  their  powers  to  contract 
was  enacted,  it  was  held  in  Bohan- 
non V.  Travis,  supra,  that  a  contract 
between  the  husband  and  wife 
would  not  be  enforced,  in  equity, 
unless  it  was  "fair  and  just,  found- 
ed on  a  valuable  consideration,  and 
reasonably  certain  as  to  its  stip- 
ulations and  the  circumstances  un- 
der which  it  was  made ;"  and  in 
Stroud  V.  Ross,  118  Ky.  630,  82  S. 
W.  254,  since  the  enactment  of  the 
Statute  of  March  15,  1894,  it  was 
held  that  such  act  did  not  enlarge 
the  powers  of  a  married  woman 
with  reference  to  contracting  with 
her  husband.  In  the  case  of  Bohan- 
non V.  Travis,  supra,  however,  the 
contract  was  not  one  for  a  settle- 
ment or  adjustment  of  property 
rights  in  contemplation  of  a  previ- 
ous separation  or  of  an  immediate 
separation  of  the  parties.  Nearly 
all  of  the  contracts  between  husband 
and  wife,  which  have  been  enforced 
in  this  jurisdiction,  have  been  en- 
forced in  favor  of  the  wife;  but  in 
other  jurisdictions,  and  occasionally 
in  this,  such  agreements  have  been 
enforced  in  favor  of  the  husband 
when  the  facts  and  circumstances 
clearly  showed  that  it  was  equitable 
that  it  should  be  done.  Stroud  v. 
Ross,  supra.  Such  was  done  in  t^e 
case  of  Stroud  v,  Ross,  supra,  and 
the  doctrine  that  a  contract  between 
husband  and  wife,  with  regard  to 
their  property  rights,  might  be  en- 
Hn.b«nd.«d  ioTca^  if  the  clr- 
wtto-eoatrmet  cumstances  and 
Srt/Vr/hfj:?''     facts  warranted  it, 

halbS'nd'*"*  ^^  ^^^  *^6  benefit  of 
the  husband,  was 
referred  to  in  the  case  of  Bohannon 
V.  Travis,  supra,  and  there  sub- 
stantially approved,  with  a  refer- 
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ence,  with  approval,  to  the  cases  of 
Livingston  v.  Livingston,  2  Johns. 
Ch.  537;  More  v.  Freeman,  Bun- 
bury,  205,  145  Eng.  Reprint,  648; 
Hendricks  v.  Isaacs,  117  N.  Y.  411, 
6  L.R.A.  559,  15  Am.  St.  Rep.  524, 
22  N.  E.  1029;  Haussman  v.  Burn- 
ham,  59  Ck)nn.  117,  21  Am.  St.  Rep. 
74,  22  Atl.  1065, — ^wherein  the  same 
doctrine  was  upheld. 

The  contract  in  the  present  in- 
stance was  one  made  in  contempla- 
tion of  the  continuance  of  a  separa- 
tion which  had  already  occurred,  or 
in  contemplation  of  an  immediate 
permanent  separation,  and  its  pur- 
pose was  to  definitely  settle  and  ad- 
just between  the  parties  their  prop- 
erty rights.  It  was  made  by  the  ap- 
pellee with  the  assistance  of  counsel, 
and  there  is  no  pretense  that  it  was 
not  fairly  made  or  fairly  under- 
stood, and  the  appellee  does  not  yet 
complain  of  any  injustice  done  to 
her  by  the  terms  of  the  contract.  It 
has  been  executed  by  the  appellant 
by  performing  the  undertakings  in 
the  contract  which  he  undertook  to 
perform,  with  reference  to  all  legal 
provisions  of  the  contract,  and  the 
conveyance  of  the  property  as  there 
■  covenanted,  and  a  release  of  all 
claims  that  he  had,  in  compliance 
with  the  contract.  It  seems  that  it 
would  be  inequitable,  after  he  hav- 
ing executed  the  contract,  wherein 
a  settlement  such  as  was  fair  and 
just  to  the  appellee  was  made,  that 
it  should  not  be  complied  with  by 
the  appellee  on  her  part,  with  refer- 
ence to  the  covenants  of  the  con- 
tract which  were  legal,  and  hence 
we  are  of  the  opinion  that  the  court 
was  in  error  in  failing  to  require  the 
appellee  to  perform  the  covenant  in 
the  contract  which  required  her  to 
execute  the  necessary  writings  to 
enable  him  to  receive  the  cash  sur- 
render value  of  the  policy  upon  the 
life  of  Isaac  Manitsky,  he  having 
paid  all  the  premiums  upon  the  pol- 
icy, or  else  to  require  her  to  account 
to  him  for  the  amount  of  the  cash 
surrender  value  of  the  policy  at  the 
time  the  contract  was  entered  into, 
(d)  With  reference  to  the  com- 
plaint of  appellant  that,  in  view  of 
the  contract,  he  should  not  have 
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been  required  to  pay  $50  for  the 
maintenance  of  the  child  pending 
the  litigation,  it  is  evident  that  a 
husband  and  wife,  with  each  other, 
cannot  make  a  contract  regarding 
the  maintenance  or  custody  of  their 

child,  which  the 
!l:S"™c"''.S?'  *  court  is  compelled 
rhuS-v"."Sftr"'    *e  enforce,  nor  can 

the  husband  re- 
lieve himself  of  his  primary  liability 
to  maintain  his  child  by  entering 
into  a  contract  with  someone  else  to 
do  so,  and  thus  forever  relieve  him- 
self from  such  liability,  as  between 
him  and  the  child.  The' chancellor, 
in  fixing  the  custody  of  a  minor 
child,  will  keep  in  view  primarily 
the  welfare  of  the  child,  and,  in 

case  of  a  separation 
'iii™castodr  of  of  father  and  moth- 
cSiVtT*"*'^  *'      ^^'  '^^  confide  its 

custody  to  the  par- 
ent who  is  most  suitable  to  the  trust, 
if  either,  as  the  right  of  each  to  its 
custody  is  of  equal  dignity.  It  is, 
however,  not  illegal  for  the  parents, 
who  have  separated,  to  enter  into  a 
contract  with  each  other  for  the 
custody  and  maintenance  of  their 
child,  but  the  court  will  not  recog- 
nize such  contract  unless  it  is  one 
which  insures  the  proper  care  and 
maintenance  of  the  child.  If  the 
contract  is  such  a  one  as  the  court 
would  approve,  keeping  the  welfare 
of  the  child  in  view,  it  may  recog- 
nize the  contract,  but  such  contract 
will  not  be  enforced  longer  than  it 
appears  to  be  for  the  best  interests 
of  the  child,  and  parents  entering 
into  such  a  contract  are  presumed 
to  do  so  in  contemplation  of  their 
obligations  under  the  law  and  the 
rights  of  the  child.  So  long,  how- 
ever, as  the  court  recognizes  the 
contract  which  has  been  entered 
into  between  the  parents,  its  pro- 
visions should  be  enforced.  The 
court,  however,  may  confide  the  cus- 
tody of  the  child  to  the  mother,  and 
require  the  father  to  contribute  to 
its  maintenance,  if  their  resjwctive 
suitability  for  its  custody  and  finan- 
cial circumstances  render  such  a  dis- 
position necessary  to  the  proper 
care  of  the  child. 

Where,  as  in  the  instant  case,  a 


contract,  supported  by  a  suflScient 
consideration,  has  been  entered  into 
between  the  parents  for  the  custody 
and  maintenance  of  the  child,  and 
the  mother,  under  the  contract,  is  to 
have  custody  and 
maintain  it,  and  has  tSrmmmJl" 
a  financial  ability  s:S*«"?S*.%i.d. 
to  properly  do  so, 
and  the  contract  is  thus  fair  and 
just  to  her,  and  the  custody  is  such 
tiiat  the  court  will  and  does  approve 
of  it,  she  should  be  required  to  com- 
ply with  the  contract,  as  between 
her  and  the  father,  especially  where 
it  appears  that  the  father  has  made 
a  settlement,  in  the  way  of  proper- 
ty, sufficient  to  enable  the  mother  to 
maintain  the  child  in  a  proper  way. 
The  court  seems  to  have  recognized 
the  contract  in  its  final  judgment, 
by  confiding  the  custody  of  the  child 
to  the  mother,  without  any  require- 
ment that  the  father  should  contrib- 
ute to  its  maintenance. 

The  evidence  heard  upon  the  mo- 
tion for  the  allowance  for  the  main- 
tenance of  the  child  during  the  pen- 
dency of  the  suit  is  not  before  us, 
nor  were  the  pleadings  upon  the 
motion  sufficient  to 
apprise  us  of  what  not*Mo^ 
were  the  issues,  nor  ?"oY*^rrOTT 
the  particular  rea- 
son  which  moved  the  court,   and 
hence  we  cannot  assume  that  the 
court  was  in  error  in  its  determina- 
tion to  require  a  contribution  from 
the  husband  temporarily. 

It  is  therefore  ordered  that  the 
judgment  be  affirmed  as  to  requir- 
ing the  appellant  to  pay  the  costs 
of  the  litigation,  including  the  attor- 
neys' fees,  and  the  $50  allowance  for 
the  maintenance  of  the  child  pend- 
ing the  litigation,  but  the  judgment 
is  reversed  because  of  the  failure  of 
ttie  court  to  require  appellee  to  carry 
out  her  contract  with  reference  to 
the  surrender  value  of  the  policy  of 
insurance  upon  the  life  of  Isaac 
Manitsky,  of  which  she  .was  the 
beneficiary,  or  to  reimburse  the  ap- 
pellant to  the  extent  of  the  cash  sur- 
render value  at  the  time  of  the  mak- 
ing of  the  contract,  and  the  action 
is  remanded  for  proceedings  con- 
sistent with  this  opinion. 
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ANNOTATION. 
Coilauon  m  bar  to  diyorce. 


I.  What  constitutes  collusion: 

a.  Generally,  699. 

b.  Illustrations: 

1.  Mutual   desire  for   divorce, 

702. 

2.  Consent  to  commission  of  of- 

fense, 704. 

8.  Voluntary  appearance,  706. 

4.  Failure  to  appear  and  de- 
fend, 706. 

X.  What  constitutes  collusion, 
a.  Generally. 

The  term  "collusion,"  as  applied  to 
divorce  proceedings,  has  been  defined 
to  be  "an  agreement  between  a  hus- 
band and  wife  to  procure  a  judgment 
dissolving-  the  marriage  contract, 
which  judgment,  if  the  facts  were 
known,  the  court  would  not  grant." 
Doeme  v.  Doeme  (1904)  96  App.  Div. 
284,  89  N.  Y,  Supp.  215. 

In  Mclntyre  v.  Mclntyre  (1894)  9 
Misc.  252,  30  N.  Y.  Supp.  200,  collusion 
in  the  matrimonial  law  was  defined  as 
''an  agreement  between  husband  and 
ivife  for  one  of  them  to  commit,  or  to 
appear  to  commit,  or  to  be  represented 
in  court  as  having  committed,  a  breach 
of  matrimonial  duty,  for  the  purpose 
of  enabling  the  other  to  obtain  the 
legal  remedy  of  divorce  as  for  a  real 
injury," 

In  Griffiths  v.  Griffiths  (1905)  69  N. 
J.  Eq.  689,  60  Atl.  1090,  the  court  said: 
"Collusion  in  cases  of  this  class  is 
not  only  a  corrupt  agreement  between 
the  parties  whereby  one  shall  commit 
the  matrimonial  offense,  or  under  the 
terms  of  which  evidence  of  an  offense 
not  committed  is  fabricated,  but  also 
includes  any  agreement  whereby  evi- 
dence of  a  valid  defense  is  sup- 
pressed ;  and,  in  my  judgment,  such  an 
agreement,  if  not  expressed,  may  be 
implied  from  the  acts  of  the  parties." 
See  to  the  same  effect,  Pohlman  v. 
Pohlman  (1901)  60  N.  J.  Eq.  28,  46 
Atl.  658;  Hayes  v.  Hayes,  1  West. 
Week.  Rep.  (Can.)  85. 

In  Crewe  v.  Crewe  (1800)  3  Hagg. 
Eccl.  Rep.   (Eng.)   123,  Lord  Stowell 


I.  b— continued. 

6.  Agreement  not  to   defend, 
706. 

6.  Agreement  relating  to  ali- 

mony   or    adjustment    of 
property  rights,  708. 

7.  Suppression     of     evidence, 

711. 

II.  Effect  of  collusion: 

a.  Generally,  712. 

b.  Vacation  of  decree,  714. 

said:  "Collusion,  as  applied  to  this 
subject,  is  an  agreement  between  the 
parties  for  one  to  commit,  or  appear 
to  commit,  a  fact  of  adultery,  in  order 
that  the  other  may  obtain  a  remedy  at 
law  as  for  a  real  injuty.  Real  injury 
there  is  none,  where  there  is  a  common 
agreement  between  the  parties  to  ef- 
fect their  object  by  fraud  in  a  court 
of  justice."  See  to  the  same  effect, 
Todd  V.  Todd  (1866)  L.  R.  1  Prob. 
(Eng.)  121,  85  L.  J.  Prob.  N.  S.  34, 
12  Jur.  N.  S.  237,  13  L.  T.  N.  S.  759, 
14  Week.  Rep.  350;  Jessop  v.  Jessop 
(1861)  2  Swabey  &  T.  (Eng.)  301,  30 
L,  J.  Prob.  N,  S.  193,  7  Jur.  N.  S.  609. 

In  Butler  v.  Butler  (1890)  L.  R.  15 
Prob.  Div.  (Eng.)  66,  the  court,  in  de- 
fining collusion,  said:  "An  agree- 
ment between  the  parties  to  a  divorce 
suit  to  withhold  from  the  court  perti- 
nent and  material  facts,  which  might 
have  been  adduced  on  the  trial  in  evi- 
dence in  support  of  a  countercharge 
against  the  respondent  or  corespond- 
ent, amounts  to  collusion,  even  though 
the  suppressed  facts  might  not  have 
been  sufficient  to  have  established  the 
countercharge." 

In  Scott  V.  Scott,  L.  R.  [1913]  P. 
(Eng.)  52,  82  L.  J.  Prob.  N.  S.  39,  108 
L,  T.  N.  S.  49,  57  Sol.  Jo.  227,  29  Times 
L.  R.  206,  the  court  said:  "Collusion 
is  misconduct.  Like  conspiracy,  it 
takes  two  persons  to  collude.  It  must 
be  an  act  done  with  an  improper  in- 
tention. I  venture  to  think  that  col- 
lusion may  be  said  to  be  an  improper 
act  done  or  an  improper  refraining 
from  doing  an  act  for  a  dishonest  pur- 
pose." See  to  the  same  effect,  Church- 
ward V.  Churchward,  L.  R.  [1895]  P. 
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(Eng.)  7,  64  L.  J.  Prob.  N.  S.  18,  11 
Reports,  626,  71  L.  T.  N.  S.  782,  48 
Week.  Rep.  380. 

In  Rapp  V.  Rapp  (1912)  162  Mo. 
App.  673,  145  S.  W.  114,  the  court  said: 
"Collusion  is  a  conspiracy  of  the  hus- 
band and  wife  to  obtain  a  decree  of 
divorce  by  false  or  manufactured  tes- 
timony." See  to  the  same  effect,  Bowe 
V.  Bowe  (1907)  55  Misc.  403,  106  N.  Y. 
Supp.  608;  Wiemer  v.  Wiemer  (1911) 
21  N.  D.  371,  130  N.  W.  1015;  Lyon  v. 
Lyon  (1904)  13  Pa.  Dist.  R.  623; 
Loomis  V.  Loomis  (1909)  20  Pa.  Dist. 
R.  731. 

In  Sheehan  v.  Sheehan  (1910)  77  N. 
J.  Eq.  411,  140  Am.  St.  Rep.  566,  77 
Atl.  1063,  the  court,  in  construing  the 
term  "collusion,"  as  used  in  the  New 
Jersey  Divorce  Act  of  1907,  said: 
"Parties  may  not  be  permitted  to  make 
agreements  with-  respect  to  divorce 
suits  which  would  be  perfectly  proper 
to  be  made  in  other  litigations.  In 
divorce  suits  public  policy  requires 
that  certain  agreements  shall  not  be 
made  between  the  parties  and  when 
such  interdicted  agreements  are  made 
they  are  termed  'collusive.'  What  is 
termed  'collusion'  in  divorce  suits  is  a 
definite  kind  of  agreement  of  parties 
concerning  the  divorce.  If  collusion 
is  to  be  limited  (as  some  of  the  defini- 
tions would  limit  it)  to  'a  corrupt  bar- 
gain to  impose  a  case  upon  the  court,' 
that  is,  either  by  the  suppression  of 
evidence  or  by  the  manufacture  there- 
of, then,  each  case  where  there  was 
ah  agreement  between  the  parties 
would  have  to  be  investigated  to  see 
whether  such  an  agreement  came  with- 
in the  interdiction  of  the  definition  of 
collusion.  But  if  collusion  is  given  an 
ampler  definition,  so  as  to  include  any 
agreement  between  the  parties  as  a 
result  of  which  no  defense  shall  be 
made,  then  the  case  will  not  be  inves- 
tigated after  the  ascertainment  that 
there  is  such  an  agreement,  because 
that  agreement  itself  would  be  with- 
in the  definition  of  collusion  and 
would  defeat  the  suit.  I  cannot  es- 
cape the  conviction  that  our  statute 
which  requires  an  affidavit  by  the  peti- 
tioner that  'the  said  petition  is  not 
made  by  reason  of  any  collusion' 
.    .    .    indicates   that  with   us   'col- 


lusion' must  be  givdn  the  broader  and 
ampler  definition.  It  seems  to  me  to 
be  perfectly  clear  that  if  a  man  and 
wife  agree  that  one  of  them  shall 
bring  a  suit  for  divorce  against  the 
other,  and  that  no  defense  shall  be 
made,  such  an  agreement  should  be  in- 
cluded in  the  definition  of  collusion. 
And  it  also  seems  clear  to  me  that 
when  they  have  thus  agreed,  the  party 
making  the  petition  certainly  makes  it 
by  collusion.  This  definition,  of 
course,  would  not  include  cases  in 
which  the  defendant  was  willing  the 
suit  should  be  brought,  or  was  even 
anxious  or  desirous  that  it  should  'be 
brought,  but  would  include  cases 
where  the  defendant  and  the  petition- 
er agreed  that  it  should  be  brought 
and  that  no  defense  shall  be  made;  a 
fortiori,  where  he  not  only  agrees  that 
it  should  be  brought  and  be  undefend- 
ed, but  advances  money  to  induce  its 
bringing.  My  reason  for  thinking  that 
the  definition  should  be  the  broader 
one  is  that  it  would  then  be  clearly 
and  consistently  in  keeping  with  the 
public  policy  which  we  maintain  in 
this  respect.  Because,  if  we  limit  the 
term  'collusion'  to  the  narrow  defini- 
tion (  which  only  includes  the  suppres- 
sion of  evidence  or  the  manufacture 
thereof),  and  permit  agreements  that 
suits  shall  be  brought  in  which  no  de- 
fense shall  be  made,  we  are  creating 
by  such  permission  a  situation  in 
which  the  chances  of  our  ever  finding 
out  the  truth  concerning  the  matter 
are  almost  zero.  If  parties  agree  that 
one  of  them  shall  bring  a  suit  and  the 
other  will  not  defend,  it  is  impossible 
to  escape  the  conviction  that  the  court 
will  have  practically  no  opportunity 
to  ascertain  whether  evidence  is  sup- 
pressed, or  manufactured  evidence  is 
offered.  I  do  not  wish  to  be  under- 
stood as  including  within  the  defini- 
tion of  collusion  agreements  by  which 
the  husband  contracts  to  pay  a  cer- 
tain amount  of  alimony  to  his  wife 
without  the  intervention  of  the  court. 
I  do  think,  however,  that  within  the 
definition  of  collusion  should  be  those 
cases  in  which  the  husband  agrees 
with  the  wife  that  he  will  furnish  a 
sum  of  money  with  which  she  is  to 
procure  a  divorce  against  him.  I  think 
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that  what  has  been  done  in  some  courts 
should  be  done  in  such  cases ;  that  is, 
where,  the  court  is  convinced  that 
there  is  not  manufactured  testimony 
or  suppressed  evidence,  but  that  the 
suit  is  collusive  because  of  the  agree- 
ment, the  suit  should  be  dismissed 
without  prejudice  to  the  right  to  bring 
another  suit  which  shall  not  be  col- 
lasive.  I  am  clearly  of  opinion  that  if 
it  be  held  that  an  agreement  between 
husband  and  wife  that  suit  shall  be 
brought  and  no  defense  entered  is 
within  the  definition  of  collusion,  the 
court  should  infer  such  an  agreement 
from  the  fact  that  the  husband  has, 
before  the  suit  was  begun,  advanced 
money  to  the  wife,  or  to  a  lawyer  for 
the  wife,  for  the  purpose  of  bringing 
the  suit." 

In  Dodge  v.  Dodge  (1904)  98  App. 
Div.  85,  90  N.  Y.  Supp.  438,  it  was  said 
that  the  collusion  which  is  fatal  to  a 
valid  decree  of  divorce  is  "collusion  in 
procuring  or  conniving  at  the  act  or 
acts  of  adultery." 

Although  collusion  and  connivance 
are  closely  related,  it  has  been  held 
that  the  distinction  between  them  is 
that  collusion  is  a  corrupt  agreement, 
while  connivance  is  a  corrupt  con- 
senting. Rogers  v.  Rogers  (1830)  3 
Hagg.  Eccl.  Rep.  (Eng.)  57;  Crewe  v. 
Crewe  (1800)  3  Hagg.  Eccl.  Rep. 
(Eng.)  129;  Phillips  v.  Phillips  (1844) 
1  Rob.  Eccl.  Rep.  (Eng.)  144;  Dennis 
V.  Dennis  (1896)  68  Conn.  186,  34 
L.R.A.  449,  67- Am.  St.  Rep.  95,  36  Atl. 
34;  Morrison  v.  Morrison  (1886)  142 
Mass.  361,  56  Am.  Rep.  688,  8  N.  E. 
59;  Rapp  v.  Rapp  (1912)  162  Mo.  App. 
673, 145  S.  W.  114. 

While  the  courts  have  not  always 
been  careful  to  distinguish  between 
connivance  and  collusion,  it  seems  to 
be  well  settled  that,  to  constitute  col- 
lusion, there  must  be  an  agreement 
between  husband  and  wife,  looking  to 
the  procuring  of  a  divorce. 

Michigan. — Thompson  v.  Thompson 
(1888)  70  Mich.  62,  37  N.  W.  710. 

Missouri— Gentry  v.  Gentry  (1896) 
67  Mo.  App.  550;  Rapp  v.  Rapp  (1912) 
162  Mo.  App.  673,  145  S.  W.  114. 

Nebraska.  —  Branson  v.  Branson 
(1906)  76  Neb.  780,  107  N.  W.  1011. 

New  Jersey. — Drayton   v.   Drajrton 


(1896)  64  N.  J.  Eq.  298,  38  Atl.  25;. 
Pohlman  v.  Pohlman  (1901)  60  N.  J. 
Eq.  28,  46  Atl.  658;  Griffiths  v.  Grif- 
fiths (1905)  69  N.  J.  Eq.  689,  60  Atl. 
1090;  Sheehan  v.  Sheehan  (1910)  77 
N.  J.  Eq.  411, 140  Am.  St.  Rep.  566,  77 
Atl.  1063. 

New  York. — Doeme  v.  Doeme  (1904) 
96  App.  Div.  284,  89  N.  Y.  Supp.  215; 
Mclntyre  v.  Mclntyre  (1894)  9  Misc. 
252,  80  N.  Y.  Supp.  200;  Bowe  v.  Bowe 
(1907)  55  Misc.  403,  106  N.  Y.  Supp. 
608. 

North  Dakota. — ^Wiemer  v.  Wiemer 
(1910)  21  N.  D.  871,  130  N.  W.  1015. 

Oregon.— Phillips  v.  Thorp  (1882) 
10  Or.  494. 

PennfQrlTania. — ^Latshaw  v.  Latshaw 
(1901)  18  Pa.  Super.  Ct.  465;  Wilhelmi 
V.  Wilhelmi  (1900)  9  Pa.  Dist.  R.  685; 
Taylor  v.  Taylor  (1908)  17  Pa.  Dist. 
R.  642;  Baturin  v.  Baturin  (1910)  20 
Pa.  Dist.  R.  48;  Loomis  v.  Loomis 
(1909)  20  Pa.  Dist.  R.  731. 

Texas.— Erwin  v.  Erwin  (1897)  — 
Tex.  Civ.  App.  — ,  40  S.  W.-63. 

England. — Crewe  v.  Crewe  (1800) 
8  Hagg.  Eccl.  Rep.  129;  Gray  v. 
Gray  (1862)  2  Swabey  &  T.  559,  31  L. 
J.  Prob.  N.  S.  83,  6  L.  T.  N.  S.  336,  10 
Week.  Rep.  863;  Gethin  v.  Gethin 
(1861)  81  L.  J.  Prob.  N.  S.  43; 
Todd  V.  Todd  (1866)  L.  R.  1  Prob. 
&  Div.  121,  85  L.  J,  Prob.  N.  S.  34,  12 
Jur.  N.  S.  237,  13  L.  T.  N.  T.  759,  14 
Week.  Rep.  350;  Butler  v.  Butler 
(1890)  L.  R.  15  Prob.  Div.  66,  59  L.  J. 
Prob.  N.  S.  25,  62  L.  T.  N.  S.  344,  38 
Week.  Rep.  390;  Scott  v.  Scott  L.  R. 
[1918]  P.  52,  82  L.  J.  Prob.  N.  S.  39, 
108  L.  T.  N.  S.  49,  57  Sol.'  Jo.  227,  29 
Times  L.  R.  206;  Bacon  v.  Bacon 
(1877)  25  Week.  Rep.  560. 

Thus,  in  Wiemer  v.  Wiemer  (1910) 
21  N.  D.  871,  130  N.  W.  1015,  it  was 
said:  "The  representation  of  such 
acts  as  having  been  committed,  when 
made  to  the  court,  must,  to  constitute 
collusion,  be  a  misrepresentation ;  that 
is,  an  agreement  to  misrepresent  the 
facts ;  or,  more  clearly,  misrepresenta- 
tion in  court  by  agreement,  which 
makes  it  appear  that  acts  constituting 
a  cause  for  divorce  have  been  commit- 
ted by  the  defendant  when  such  acts 
have  not  been  committed."  And  in 
Drayton  v.  Drayton   (1896)   54  N.  J. 
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Eq.  298,  88  Atl.  2S,  the  court  said: 
"Collusion  does  not  exist  without  an 
agreement  or  understanding  between 
the  parties  to  the  suit." 

It  has  been  held  that  it  is  collusive 
to  apply  for  a  divorce  based  on  an 
offense  which  the  other  has  condoned, 
the  court  in  the  same  case  doubting 
whether  it  is  collusive  not  to  make  a 
defense  of  recrimination  when  it  can 
be  made.  Wilhelmi  v.  Wilhelmi  (1900) 
9  Pa.  Dist.  R.  685. 

Where  a  bill  for  divorce  charges 
cruelty  and  adultery,  collusion  cannot 
be  inferred  from  a  stipulation  made  to 
abandon  the  charge  of  adultery  and  to 
strike  it  from  the  bill,  where,  on  the 
trial,  the  charge  of  adultery  is  vigor- 
ously defended.  Holcomb  v.  Holcomb 
(1894)  100  Mich.  421,  50  N.  W.  170. 

It  has  been  held  that  where  there  is 
no  absolute  proof  of  collusion,  but  the 
conduct  of  the  parties  is  such  as  to 
excite  the  suspicion  of  the  court  that 
collusion  exists,  it  will  refuse  to  grant 
a  decree  of  divorce,  and  will  either 
dismiss  or  continue  the  action  without 
prejudice  to  the  parties.  Wolf  v.  Wolf 
(1833)  Wright  (Ohio)  243;  Friend  v. 
Friend  (1884)  Wright  (Ohio)  639. 

To  be  available  in  divorce  actions, 
"collusion  between  the  parties  must 
relate  to  the  causes  assigned  for  di- 
vorce." Erwin  v.  Erwin  (1897)  — 
Tex.  Civ.  App.  — ,  40  S.  W.  53.  And 
in  cases  of  collusion  "the  law  conclu- 
sively presumes  that  a  good  defense 
might  have  been  presented  if  there 
had  been  no  collusive  action."  Belz  v. 
Belz  (1889)  33  111.  App.  105.  See  to 
the  same  effect,  Rosenfeld  v.  Rosen- 
feld  (1896)  67  Mo.  App.  29. 

b.  lUustrationa. 

1.  Mutual  desire  for  divorce. 
The  mutual  desire  of  both  parties 
to  be  divorced  has  been  held  to  be  no 
reason  why  a  divorce  should  not  be 
granted,  if  the  facts  warrant  a  decree, 
and  there  is  no  agreement  between  the 
parties  for  the  purpose  of  making  evi- 
dence in  favor  of  the  divorce.  Dray- 
ton V.  Drayton  (1896)  54  N.  J.  Eq.  298, 
38  Atl.  25;  Pohlman  v.  Pohlman 
(1901)  60  N.  J.  Eq.  28,  46  Atl.  658 ;  Mc- 
Cauley  v.  McCauley  (1918)  88  N.  J. 
Eq.  392,  103  Atl.  20;  Preston  v.  Pres- 


ton (1901)  11  Pa.  Dist.  R.  97;  Taylor 
V.  Taylor  (1908)  85  Pa.  Co.  Ct  385; 
Erwin  v.  Erwin  (1897)  —  Tex.  Civ. 
App.  — ,  40  S.  W.  58. 

Thus,  in  McCauley  v.  McCauley 
(1918)  88  N.  J.  Eq.  892, 103  Atl.  20,  the 
court  said:  "The  master  reports  that 
there  is  no  doubt  in  his  mind  that  both 
petitioner  and  defendant  are  extreme- 
ly anxious  to  be  divorced.  This  may 
be  true,  .but,  in  and  of  itself,  this  is 
not  objectionable,  because  it  does  not 
amount  to  collusion." 

And  in  Erwin  v.  Erwin  (1897)  — 
Tex.  Civ.  App.  — ,  40  S.  W.  53,  the 
court  said:  "Mere  willingness  to  a 
judicial  separation  would  not  be  col- 
lusion as  to  the  granting  of  a  divorce. 
If  so,  willingness  might  be  evidence  by 
a  failure  to  answer;  and,  willingness 
being  collusion,  the  most  effective  way 
to  meet  divorce  proceedings  would  be 
to  ignore  them.  ...  A  party  to  a 
marital  contract  might  be  not  only 
willing,  but  anxious,  that  a  divorce 
should  be  granted,  and  yet  not  have 
entered  into  collusion  with  the  other 
party  as  to  the  means  for  accomplish- 
ing the  divorce." 

In  Drayton  v.  Drayton  (1896)  54  N. 
J.  Eq.  298,  38  Atl.  25,  it  was  said :  "It 
is  not  collusion  for  both  husband  and 
wife  to  wish  their  matrimonial  rela- 
tion dissolved." 

In  Preston  v.  Preston  (1901)  11  Pa. 
Dist.  R.  97,  the  court  said:  "The 
mutual  desire  of  both  persons  to  be 
divorced  is  no  reason  why  a  divorce 
should  not  be  decreed,  if  the  facts  of 
the  case  warrant  the  court  in  granting 
a  divorce,  and  there  is  no  collusion  be- 
tween the  parties  for  the  purpose  of 
making  evidence  in  favor  of  the  di- 
vorce." See  to  the  same  effect,  Taylor 
V.  Taylor  (1908)  35  Pa.  Co.  R.  385. 

In  Pohlman  v.  Pohlman  (1901)  60 
N.  J.  Eq.  28,  46  Atl.  658,  it  appeared 
that  a  matrimonial  offense  was  com- 
mitted by  the  wife  without  the  knowl- 
edge or  consent  of  her  husband,  and 
was  persisted  in  for  years  against  his 
will.  It  further  appeared  that  both 
parties  were  desirous  of  a  divorce. 
The  court,  in  granting  the  decree,  said 
that  the  husband  had  a  vested  right  to 
the  remedy  of  divorce,  and  that  "he 
cannot  be  deprived  of  that  right  by 
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the  mere  fact  that  his  wife  also  wishes 
to  have  a  divorce;  and  it  cannot  defeat 
the  injured  party's  cause  for  the  de- 
'fendant  to  facilitate  his  proceedings." 
In  Belz  V.  Belz  (1889)  83  IlL  App. 
105,  it  appeared  that  a  husband  and 
wife  entered  into  an  agreement  that 
she  should  file  a  bill  for  divorce,  and 
he  gave  her  written  authority  for  that 
purpose,  although  no  valid  ground  ex- 
isted for  a  divorce.  The  trial  court 
dismissed  the  bill  on  the  ground  of 
collusion;  and  the  appellate  court,  in 
affirming  the  decision,  said:  "The 
court  dismissed  the  bill,  the  order  be- 
ing in  form  the  usual  order  dismiss- 
ing for  want  of  equity.  The  real 
ground,  however,  for  the  action  of  the 
court,  was  the  apparent  collusion  be- 
tween the  complainant  and  defendant. 
The  first  arrangement  they  entered 
into  was  that  the  wife  should  file  the 
bill,  and  the  husband,  so  far  as  he 
could  make  the  proceedings  effectual, 
sought  to  accomplish  the  desired  end 
by  giving  her  written  authority  for 
that  purpose.  Why  the  wife  was 
chosen  as  the  moving  party  when  she 
had,  as  now  claimed,  no  cause  of  com- 
plaint, is  known  only  to  the  persons 
interested.  So  long  as  she  was  in- 
tended as  the  ostensible  complainant, 
they  were  evidently  of  one  mind,  both 
actually  seeking  the  same  end.  The 
change  of  front  which  made  him  take 
the  place  was  not  followed  by  any 
adverse  action  on  her  part,  or  even  by 
merely  passive  acquiescence.  She  di- 
rected him  to  the  solicitor's  office.  She 
was  served  with  process  in  the  office 
of  the  same  solicitor  on  the  day  the 
bill  was  filed,  and  was  probably  wait- 
ing there  for  that  purpose.  She  im- 
mediately executed  a  written  author- 
ity for  the  entry  of  her  appearance, 
and  for  an  immediate  default  by  con- 
sent. In  the  usual  course  the  default 
could  not  have  been  taken  until  the 
23d  of  January,  but  by  the  accommo- 
dating assistance  of  the  defendant  the 
cause  was  actually  heard  eighteen 
days  earlier  than  that.  We  are  of 
opinion  that  the  evidence  warranted 
the  court  in  finding  that  there  was 
collusion  or  conspiracy  between  the 
complainant  and  defendant  for  the 
purpose  of  procuring  a  divorce." 


But  where  the  evidence  on  the  part 
of  one  party  clearly  shows  a  willing- 
ness to  allow  a  divorce,  and  there  is 
equally  convincing  evidence  on  the 
part  of  the  other  of  an  intention  to 
collude  to  the  extent  of  arranging  be- 
tween themselves  the  provisions  of  the 
decree  of  divorce,  such  facts  present 
circumstances  of  suspicion,  lack  of 
good  faith,  and  attempted  collusion 
which  bar  a  decree.  Goewey  v.  Goewey 
(1913)  42  Pa.  Co.  Ct.  568. 

The  readiness  of  one  of  the  parties, 
or  of  their  relatives,  to  assist  the  other 
in  the  legal  proceedings, ,  is  not  of  it- 
self collusive,  though  it  invites  scru- 
tiny into  the  facts  to  ascertain  wheth- 
er they  are  untrue,  or,  if  true,  pre- 
pared or  committed  to  procure  a 
divorce.  Scott  v.  Scott,  L.  R.  [1913] 
P.  (Eng.)  52,  82  L.  J.  Prob.  N.  S.  39, 
108  L.  T.  N.  S.  49,  57  Sol.  Jo.  227,  29 
Times  L.  R.  206;  Barnes  v.  Barnes 
(1867)  L.  R.  1  Prob.  &  Div.  (Eng.) 
505,  37  L.  J.  Prob.  N.  S.  4, 17  L.  T.  N.  S. 
286, 16  Week.  Rep,  281 ;  Malley  v.  Mal- 
ley  (1909)  53  Sol.  Jo.  (Eng.)  617,  25 
Times  L.  R.  662;  Dodge  v.  Dodge 
(1904)  98  App.  Div.  85,  90  N.  Y.  Supp. 
438;  Lyon  v.  Lyon  (1904)  13  Pa.  Dist. 
R.  623;  Whitney  v.  Whitney  (1905)  14 
Pa-  Dist.  R.  161. 

Thus,  in  Barnes  v.  Barnes  (1867) 
L.  R.  1  Prob.  &  Div.  (Eng.)  505,  it  was 
held  that  the  mere  fact  that  a  hus- 
band gave  his  wife  money  both  before 
and  after  the  institution  of  a  divorce 
action  does  not  prove  collusion.  The 
court  said:  "I  see  no  impropriety  in 
a  husband  making  his  wife  a  reason- 
able allowance  whilst  a  suit  is  pend- 
ing, in  order  to  save  the  expense  of  an 
application  to  the  court  for  alimony." 

In  Malley  v.  Malley  (1909)  53  Sol. 
Jo.  (Eng.)  617,  25  Times  L.  R.  662,  the 
fact  that  a  wife  received  financial  as- 
sistance from  her  husband's  sister  to 
aid  her  in  procuring  a  divorce  was 
held  not  to  constitute  collusion. 

And  in  Scott  v.  Scott,  L.  R.  [1913] 
P.  (Eng.)  52,  82  L.  J.  Prob.  N.  S.  39, 
108  L.  T.  N.  S.  49,  57  Sol.  Jo.  227,  29 
Times  L.  R.  206,  it  was  held  that  where 
a  wife  received  financial  aid  from  her 
husband's  brother  to  assist  her  in  a 
divorce,  the  transaction  was  not  such 
collusion  as  would  bar  a  decree. 
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2.  Consent  to  commission  of  offense. 

The  commision  of  a  matrimonial  of- 
fense, or  the  creation  of  the  appear- 
ance of  having  committed  it,  with  the 
consent  or  privity  of  the  other  party, 
or  under  an  arrangement  between  the 
spouses,  has  been  held  to  be  collusion. 
Todd  V.  Todd  (1866)  L.  R,  1  Prob, 
(Eng.)  121,  35  L.  J.  Prob.  N.  S.  34,  12 
Jur.  N.  S.  237,  13  L.  T.  N.  S.  759,  14 
Week.  Rep.  350;  Barnes  v.  Barnes  ^ 
(1867)  L.  R.  1  Prob.  &  Div.  (Eng.) 
605,  37  L.  J.  Prob  N.  S.  4,  17  L.  T.  N. 
S.  286,  16  Week.  Rep,  281 ;  Winship  v. 
Winship  (1863)  16  N.  J.  Eq.  107 ;  Shee- 
han  V.  Sheehan  (1910)  77  N.J.  Eq.  411, 
140  Am.  St.  Rep.  566,  77  Atl.  1063; 
Huntley  v.  Huntley  (1893)  73  Hun,  261, 
26  N.  Y,  Supp.  266;  Cowan  v.  Cowan 
(1898)  23  Misc.  754,  53  N.  Y.  Supp.  93; 
Goldner  v.  Goldner  (1900)  49  App. 
Div.  395,  63  N.  Y.  Supp.  431 ;  Dodge  v. 
Dodge  (1904)  98  App.  Div.  85,  90  N. 
Y.  Supp.  438;  Wilhelmi  v,  Wilhelmi 
(1900)  9  Pa.  Dist.  R.  685. 

Thus,  in  Wilhelmi  v.  Wilhelmi  (Pa.) 
supra,  the  court  said :  "It  is  collusive 
for  the  parties  to  agree  that  one  shall 
give  an  offense  which  the  other  may 
set  up  as  a  cause  for  divorce.  .  .  . 
To  constitute  collusion,  both  parties 
must  agree  that  the  offense  may  be 
committed,  for,  if  one  party  commits 
the  offense  with  the  desire  of  being  di- 
vorced, so  as  to  give  the  other  a  cause 
for  divorce,  and  the  other  acts  upon 
that  cause,  there  is  no  collusion;  for 
the  injured  party  ought  not  to  be  de- 
prived of  his  or  her  rights  simply  be- 
cause the  other  party  desires  to  be  di- 
vorced." 

In  Huntley  v.  Huntley  (1893)  73 
Hun,  261,  26  N.  Y.  Supp.  266,  a  divorce 
was  refused  a  wife  where  it  appeared 
that  the  acts  proved  by  her  and  relied 
on  as  evidence  of  her  husband's  adul- 
tery were  performed  by  him  with  her 
privity  and  procurement,  and  that  she 
colluded  with  him  to  perform  them  so 
that  she  might  procure  a  divorce.  The 
court  said:  "Applying  the  principle 
of  the  case  cited  to  the  question  be- 
fore us,  it  becomes  quite  manifest  that 
much  of  the  evidence  stricken  out  was 
admissible  as  tending  to  show  that  the 
defendant  was  not  guilty  of  the  act 
of  adultery  charged,  and  of  which  the 


defendant  has  been  found  guilty.  His 
evidence,  which  was  quite  strongly 
corroborated  by  the  evidence  of  other 
witnesses,  was  to  the  effect  that  the 
plaintiff  desired  a  divorce  from  the 
defendant  so  that  she  could  marry  an- 
other man  who  could  maintain  her  in 
idleness  and  dress  her  more  extrava- 
gantly; that  she  requested  her  hus- 
band to  go  into  a  room  with  some  oth- 
er woman  in  the  presence  of  witnesses, 
80  that  she  might  prove  that  fact  by 
them  and  thus  obtain  a  divorce;  that 
she  finally  induced  him  to  consent  to 
such  plan  upon  her  agreeing  to  pay 
the  expenses  of  obtaining  a  divorce; 
that  he  went  with  her  to  see  her  law- 
yer; that  he  procured  two  witnesses, 
one  a  Mr.  Miller,  a  cousin  of  the  plain- 
tiff, to  go  with  him  to  a  house  of  ill 
fame;  that  he  went  into  a  room  with 
one  of  the  inmates,  but  had  no  criminal 
intercourse  with  her;  that  he  then  left 
the  house;  that  the  witness  Miller, 
who  was  with  him,  immediately  re- 
ported the  fact  to  his  wife;  that  the 
next  day  she  went  to  the  house  and 
got  his  meals,  and  the  following  day 
they  amicably  divided  their  household 
goods;  and  many  other  facts  and  cir- 
cumstances tending  to  show  that  what 
was  done  by  the  defendant  was  done 
at  the  request  of  the  plaintiff  and  by 
her  procurement,  for  the  purpose  of 
getting  evidence  upon  which  she  could 
base  an  action  for  divorce.  If  this 
evidence  was  true,  we  have  not  only 
the  evidence  of  the  defendant  denying 
that  he  committed  adultery  on  that  oc- 
casion, but  the  other  facts  and  cir- 
cumstances testified  to  by  him  which 
tend  to  show  the  purpose  of  his  ac- 
tion, to  corroborate  his  statement  that 
he  was  not.  guilty  of  the  offense 
charged,  and  to  explain  the  circum- 
stances which,  unexplained,  might 
tend  quite  strongly  to  show  that  he 
was  guilty  of  the  offense.  We  think 
the  learned  referee  erred  in  striking 
out  this  evidence,  and  that  for  such 
error  the  judgment  should  be  reversed, 
as  it  cannot  be  said  his  ruling  was 
harmless  to  the  defendant." 

In  Todd  V.  Todd  (1866)  L.  R.  1  Prob. 
&  Div.  (Eng.)  121,  a  diyorce  was  re- 
fused, it  appearing  that  the  husband 
agreed  with  his  wife  to  commit  adul- 
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iery  so  that  she  might  obtain  a  di- 
vorce, and  furnished  the  evidence. 
The  court  said:  "When,  as  in  this 
case,  the  husband  promises  his  wife 
to  commit  adultery,  in  order  that  she 
may  obtain  a  divorce,  and  the  wife  fol- 
lows out  the  course  the  husband  has 
indicated,  in  order  to  watch  him;  sup- 
posing adultery  to  take  place  subject 
to  that  understanding,  and  evidence 
be  obtained  accordingly,  I  think  the 
parties  are  playing  into  one  another's 
hands,  and  that  there  is  collusion.  It 
is  my  duty  to  dismiss  this  petition." 

In  Cowan  v.  Cowan  (1898)  23  Misc. 
764,  53  N.  T.  Supp.  93,  a  divorce  was 
refused  a  wife,  it  appearing  that  the 
husband  committed  adultery  for  the 
avowed  purpose  of  furnishing  grounds 
for  a  divorce,  and  in  collusion  with  her 
son,  who  informed  her  of  the  facts. 

In  Winship  v.  Winship  (1863)  16  N. 
J.  Eq.  107,  the  complainant  in  an  ac- 
tion for  divorce  admitted  in  her  testi- 
mony that  she  was  living  in  adultery 
with  the  defendant  for  two  years  prior 
to,  and  at  the  time  of,  her  marriage, 
and  the  evidence  further  showed  that 
she  was  guilty  of  adultery  after  her 
marriage.  It  further  appeared  that 
since  her  husband  discovered  her 
adultery,  he  had  been  living  in  adultery 
with  another  woman,  but  alleged  that 
he  did  so  with  his  wife's  consent.  In 
refusing  a  decree  of  divorce,  the  court 
said:  "It  is  apparent  that  the  mar- 
riage relation  was  entered  into  by  the 
parties  as  a  mere  matter  of  conven- 
ience, and  is  sought  to  be  dissolved 
from  no  higher  motive.  The  answer 
alleges  that  the  bill  was  filed  by  col- 
lusion; the  husband  suggesting  the 
course  to  be  pursued,  and  agreeing  not 
to  make  any  opposition.  He  opposes 
the  divorce,  not  because  he  has  any 
objection  to  being  discharged  from  his 
marital  obligations,  but  because,  as' 
he  insists,  the  wife  is  attempting,  con- 
trary to  their  agreement,  to  subject 
him  to  the  costs  of  the  proceeding. 
The  wife  qualifies  without  denying  the 
substance  of  the  charge  of  collusion 
to  obtain  the  divorce.  It  is  apparent 
from  the  evidence  tiiat  both  before 
and  since  the  filing  of  the  bill,  the  par- 
ties have  had  interviews  with  each 
other  on  the  subject  of  the  divorce. 
2  A.L.R.— 45. 


The  conduct  of  the  parties  has  been 
such  as  naturally  to  arouse  suspicion, 
and  justify  extreme  vigilance  on  the 
part  of  the  court  in  guarding  against 
gross  imposition." 

In  Gk)ldner  v.  Goldner  (1900)  49 
App.  Div.  395,  63  N.  Y.  Supp.  431,  a 
divorce  was  refused  on  the  ground 
that  it  appeared  that  the  adultery  had 
been  arranged  for  and  witnesses  had 
been  provided  and  were  at  hand,  so 
that  there  could  be  no  difSculty  in  dis- 
covering facts  to  at  least  raise  an  in- 
ference of  adultery. 

8.  VoUtntenif  apptonmca. 

The  voluntary  appearance  by  a  de- 
fendant who  contests  the  action  in 
good  faith  cannot  be  considered  as  col- 
lusive. Dusenberry  v.  Dusenberry 
(1910)  2q  Pa.  Dist.  R.  678. 

In  English  v.  English  (1902)  19  Pa. 
Super.  Ct.  686,  the  court  said:  "Nei- 
ther upon  principle  nor  upon  authority 
can  it  be  declared  as  an  unvarying 
rule  that  an  appearance,  in  the  aV 
sence  of  due  legal  services  of  the 
subpoena,  is  conclusive  evidence  of  col- 
lusion." But  in  such  cases  the  evi- 
dence should  be  carefully  examined. 
Lyon  V.  Lyon  (1904)  13  Pa.  Dist.  R. 
623. 

The  fact  that  a  defendant  in  a  di- 
vorce action  voluntarily  comes  within 
the  jurisdiction  of  the  court  has  been 
held  not  to  show  collusion,  although 
the  complainant  was  thereby  enabled 
to  obtain  personal  service.  Loomis  ▼. 
Loomis  (1909)  20  Pa.  Dist.  R.  781. 
Compare  Wheeler  v.  Wheeler  (1910)  20 
Pa.  Dist.  R.  723,  wherein  a  decree  was 
refused  because  it  appeared  that  the 
defendant  in  a  divorce  voluntarily 
went  to  the  office  of  the  plaintiff's  at- 
torney in  order  that  process  mis^t  be 
served  on  him. 

4.  Failure  to  appear  and  defend. 

It  has  been  held  that  the  failure  of 
a  defendant  to  appear  and  defend  an 
action  of  divorce  is  not  of  itself  col- 
lusion, though  it  may,  in  connection 
with  other  circumstances,  be  evidence 
of  collusion.  Hudson  v.  Hudson 
(1914)  176  Mo.  App.  69,  162  S.  W. 
1062;  Cummins  v.  Cummins  (1896)  47 
Neb.  872,  66  N.  W.  858;  Drayton  v. 
Drayton  (1896)  54  N.  J.  Eq.  298,  38 
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Atl.  25;  Pohlman  v.  Pohlman  (1901) 
60  N.  J.  Eq.  28,  46  Atl.  658;  Galloway 
V.  Galloway  (1904)  92  App.  Div.  300, 
86  N.  Y.  Supp.  1078;  Latshaw  v.  Lat- 
shaw  (1901)  18  Pa.  Super.  Gt.  465; 
Preston  v.  Preston  (1901)  11  Pa.  Dist. 
R.  97;  Taylor  v.  Taylor  (1908)  35  Pa. 
Co.  Ct.  385;  Magurn  v.  Magurn  (1884) 
11  Ont.  App.  Rep.  178. 

Thus,  in  Preston  v.  Preston  (1901) 
11  Pa,  Dist.  R.  97,  it  was  said:  "It  is 
not  collusive  to  abstain  from  making 
a  defense,  and  the  guilty  party  may 
facilitate  the  proofs  and  smooth  the 
asperities  of  the  litigation  without  in- 
juring the  cause."  See  to  the  same 
effect,  Taylor  v.  Taylor  (1908)  35  Pa. 
Co.  Ct.  385. 

In  Hudson  v.  Hudson  (1914)  176  Mo. 
App.  69,  162  S.  W.  1062,  the  court,  in 
referring  to  the  failure  of  a'' defendant 
to  appear  and  answer  a  divorce  pro- 
ceeding, said:  "No  inference  of  col- 
lusion should  be  drawn  from  the  mere 
fact  of  nonresistance,  although  such 
fact  may  be  regarded  as  an  important 
element  in  circumstantial  evidence 
from  which  such  an  inference  would 
be  permissible." 

In  Galloway  v.  Galloway  (1904)  92 
App.  Div.  300,  86  N.  Y.  Supp.  1078, 
while  the  defendant  in  a  divorce  ac- 
tion interposed  an  answer  denying  the 
averments  of  the  complaint  respecting 
the  commission  of  adultery,  yet  it  was 
unverified,  and  on  the  trial  no  cross- 
examination  of  witnesses  was  made  by 
the  defendant's  attorney  save  in  slight 
particulars  which  tended  to  strength- 
en the  plaintiff's  case  rather  than  to 
show  a  defense.  The  defendant  of- 
fered no  testimony.  The  court  held, 
-that  thf  circumstances  were  sufficient- 
ly strong  to  show  collusion  and  to  jus- 
tify the  court  in  refusing  to  grant  a 
decree  of  divorce. 

In  Cummins  v.  Cummins  (1896)  47 
Neb.  872,  66  N.  W.  858,  it  was  held  that 
although  in  an  action  for  divorce  there 
is  no  lippearance  by  the  defendant,  the 
court  "should  be  satisfied  that  there 
is  no  collusion,  that  the  case  is  pros- 
ecuted in  ^ood  faith,  and  that  a  cause 
of  actio'n  exists." 

And  in  Menzies  v.  Farnon  (1909)  18 
Ont.  L.  Rep.  174,  it  was  held  that  the 
defendant's  failure  to  enter  an  appear- 


ance, followed  by  his  furnishing  the 
plaintiff's  counsel  with  an  affidavit  to 
aid  the  plaintiff  in  obtaining  a  decree 
of  divorce,  was  evidence  of  collusion, 
which,  if  established,  barred  the  plain- 
tiff's relief. 

The   withdrawal   of  a   defendant's 
answer  has  been  held  not  sufficient  of  . 
itself  to  constitute  collusion.   Erwin  v. 
Erwin  (1897)  — ■  Tex.  Civ.  App.  — •,  40 
S.  W.  53. 

In  Leavitt  v.  Leavitt  (1865)  13  Miclu 
452,  it  was  said  that  the  withdrawal  of 
an  answer  "should  at  least  be  closely 
scrutinized;  and  under  such  circum- 
stances no  decrees  should  be  granted 
without  some  satisfactory  evidence 
showing  that  the  withdrawal  was  vol- 
untary, and  at  the  same  time  not  col- 
lusive." 

S.  Agreement  not  to  defend. 

It  has  been  held  that  an  agreement 
between  the  parties  to  an  action  for  a 
divorce  that  the  defendant  shall  with- 
draw opposition' to,  or  not  defend  the 
action,  is  collusive  and  bars  a  decree 
of  divorce.  Barnes  v.  Barnes  (1867) 
L.  R.  1  Prob.  &  Div.  (Eng.)  505,  37  L. 
J.  Prob.  N.  S.  4,  17  L.  T.  N.  S.  268,  Ifr 
Week.  Rep.  281 ;  Danforth  v.  Danforth 
(1883)  105  UL  603;  Sebastian  v.  Rose 
(1909)  135  Ky.  197,  122  S.  W.  120; 
Gentry  v.  Gentry  (1896)  67  Mow  App. 
550;  Donohue  v.  Donohue  (1911)  159 
Mo.  App.  610,  141  S.  W.  465;  Rapp  v. 
Rapp  (1912)  162  Mo.  App.  673,  145  S. 
W.  114;  Hudson  v.  Hudson  (1914)  176 
Mo."  App.  69,  162  S.  W.  1062;  Griffiths 
V.  Griffiths  (1905)  69  N.  J.  Eq.  689,  60 
Atl.  1090;  Sheehan  v.  Sheehan  (1910) 
77  N.  J.  Eq.  411,  140  Am.  St.  Rep.  566, 
77  Atl.  1063;  Mclntyre  v.  Mclntyre 
(1894)  9  Misc.  252,  30  N.  Y.  Supp.  200; 
Latshaw  v.  Latshaw  (1901)  18  Pa. 
Super.  Ct.  465.  And  see  the  reported 
case  (Edelson  v.  Edelson,  ante,  689).. 

In  Danforth  v.  Danforth  (1883)  105 
IlL  603,  the  court  said:  "It  is  con- 
ceded, and  such  is  the  unquestioned 
law,  that  if  there  is  an  agreement  in  a 
divorce  case  that  the  defendant  will 
not  defend  against  a  decree,  or  the- 
parties  collude  to  obtain  a  divorce,  or 
so  as  to  produce  that  result,  the  relief  ~ 
will  not  be  granted.  It  is  upon  the 
principle  that  the  parties  do  not  have 
the  only  interest,  but  the  public  also> 
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has  an  interest  in  the  marriasre  rela- 
tion, and  in  its  proper  maintenance; 
and  the  courts  have  ever  been  vigilant 
in  preventing  divorces  from  being  ob- 
tained by  fraud  or  collusion  of  the 
parties." 

In  Mclntyre  t.  Mclntyre  (1894)  9 
Misc.  262,  80  N.  T.  Supp.  200,  it  was 
said:  "There  are  three  parties  to 
every  application  for  divorce.  Not  only 
the  parties  to  the  record,  but  the  pub- 
lic also,  have  an  interest  in  marriage 
and  its  dissolution.  .  .  .  Growing 
out  of  this  twofold  interest,  we  have 
the  doctrine,  running  through  all 
mafrimonial  suits,  and  bringing  into 
subserviency  all  other  law  on  the  sub- 
ject, that  the  proceeding,  though  upon 
its  face  a  controversy  between  the  par- 
ties of  record  only,  is,  in  fact,  a  tri- 
angular suit,  sui  generis,  the  govern- 
ment, or  public,  occupying  the  position 
of  a  third  party,  without  counsel,  it 
being  the  duty  of  the  court  to  protect 
its  interests." 

In  Sebastian  v.  Rose  (1909)  135  Ky. 
197,  122  S.  W.  120,  it  was  held  that  al- 
though the  defendant  in  a  divorce  ac- 
tion may  refuse  to  defend,  under  an 
agreement  with  the  plaintiff,  though 
he  may  have  a  defense,  yet  the  decree 
of  divorce  cannot  be  made  the  subject 
of  any  agreement. 

In  Rapp  ▼.  Rapp  (1912)  162  Mo. 
App.  678,  145  S.  W.  114,  the  court,  in 
speaking  of  an  agreement  relating  to 
alimony  or  a  division  of  property 
rights,  made  pending  a  divorce  action, 
held  that  such  an  agreement,  if  unac- 
companied by  an  understanding  "that 
one  of  the  parties  shall  have  a  divorce 
or  be  unresisted  at  the  trial,  is  not  col- 
lusive." 

In  Latshaw  v.  Latshaw  (1901)  18 
Pa.  Super.  Ct.  465,  it  appeared  that  the 
wife,  when  on  the  stand,  testified  in 
answer  to  questions  put  by  the  court, 
that  after  her  separation  from  her 
husband,  she  met  him  upon  the  street 
and  told  him  of  her  intention  to  apply 
for  a  divorce.  The  court  asked:  "]^id 
you  have  any  agreement  with  him  that 
you  would  get  it?"  To  which  she  re- 
plied: "Yes,  sir,  I  told  him  I  was  go- 
ing to  get  it  on  nonsupport  and  abuse. 
Q.  ^at  did  he  say?  A.  All  right. 
Q.  Did  he  furnish  you  any  money? 


A.  No,  sir.  Q.  Did  he  agree  before 
you  brought  the  proceedings  that  he 
wouldn't  make  any  defense?  A.  Yes, 
sir.  .  .  .  Q.  He  said  he  would  not 
make  any  objection?  A.  He  said  I 
could  go  ahead  and  get  it."  The  courts 
in  refusing  a  decree  of  divorce,  said: 
"If  it  appear  that  the  purpose  of  the 
application  for  its  annulment  is  sim- 
ply that  the  parties  may  be  freed  and 
separated  from  .each  other,  or  that 
the  libel  is  not  founded  upon  motives 
of  sincerity  and  truth,  but  demanded 
for  light  reason,  or  in  a  manner  smack- 
ing of  collusion,  the  decree  must  be  in- 
variably refused." 

In  Barnes  v.  Barnes  (1867)  L.  R.  1 
Prob.  &  Div.  (Eng.)  505,  a  decree  nisi 
was  rendered.  It  appeared  that  the 
petitioner  for  a  divorce  had  in  sub- 
stance said  to  his  wife:  "If  you  don't 
oppose,  I  shall  get  a  divorce  cheaper 
than  if  you  do;  therefore,  keep  quiet, 
and  I  will  give  you  some  money  when 
the  decree  is  obtained,  and  I  will  do 
no  harm  to  the  corespondent."  The 
decree  was  rescinded  and  the  petition 
dismissed,  the  Judge  Ordinary  remark- 
ing: "If  that  is  not  collusion,  I  do  not 
know  what  is." 

In  Griffiths  v.  Griffiths  (1905)  69  N. 
J.  Eq.  689,  60  Atl.  1090,  wherein  it  ap- 
peared that  it  was  agreed  that  the  de- 
fendant in  a  divorce  action  was  to 
make  no  defense,  and  on  the  obtain- 
ing of  a  decree  by  default,  the  peti- 
tioner was  to  be  paid  a  certain  sum, 
the  court  said:  "If  arrangements  be- 
tween parties  providing  for  the  insti- 
tution of  divorce  suits,  in  considera- 
tion of  the  payment  of  a  large  sum  of 
money,  are  to  receive  the  sanction  of 
this  court,  every  legal  restriction 
against  the  voluntary  dissolution  of 
the  marriage  tie  can  readily  be 
avoided  by  designing  and  unprincipled 
parties."  See  to  the  same  effect, 
Peleaumoku  v.  Makaneole  (1908)  19 
Haw.  68. 

In  Donohue  v.  Donohue  (1911)  159 
Mo.  App.  610,  141  S.  W.  465,  it  ap- 
peared that  before  marriage  the  par- 
ties entered  into  an  agreement  provid- 
ing that  the  wife  should  have  a 
divorce,  and  that  her  husband  would 
not  contest  the  action.  The  court  re- 
fused a  decree. 
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But  in  Wiemer  v.  Wiemer  (1911)  21 
N.  D.  871, 130  N.  W.  1015,  it  was  said : 
"Usually  the  fact  of  an  agreement  not 
to  make  a  defense  is  only  evidence 
tending  to  show  collusion,  and  is  not 
collusion,  and  whether  collusion  does 
exist  must  usually  be  determined  by  a 
consideration  of  such  agreement  and 
the  other  facts  and  circumstances  sur- 
rounding it." 

In  Wilhelmi  v,  Wilhelmi  (1899)  9 
Pa.  Dist.  R.  685,  it  was  said:  "It  is 
not  collusive  to  abstain  from  making 
a  defense,  and  the  guilty  party  has 
been  allowed  to  facilitate  the  proofs 
and  smooth  the  asperities  of  the  liti- 
gation without  injuring  the  cause." 

Where  the  defense  to  a  divorce  ac- 
tion was  withdrawn  at  the  suggestion 
of  the  trial  judge,  the  appellate  court 
held  that  the  clear  presumption  was 
that  the  judge,  when  he  suggested  a 
compromise,  was  satisfied  that  a 
divorce  must  be  granted.  The  court 
said:  "It  is  not  for  a  moment  to  be 
supposed  that  the  judge  had  refer- 
ence to  the  granting  of  a  divorce,  or 
that  he  desired  that  the  withdrawal  of 
opposition  to  it  should  be  made  a  mat- 
'  ter  of  compromise  and  agreement.  The 
clear  presumption  must  therefore  be 
that  the  suggestion  of  the  judge  had 
reference  to  other  incidental  matters 
in  issue  between  the  parties,  and  the 
presumption  is  confirmed  by  the  fact 
that  the  custody  of  the  children  and  a 
provision  for  their  support  were  the 
principal  elements  of  the  compromise 
agreement.  Under  these  circum- 
stances, although  a  withdrawal  of  op- 
position was  also  an  element  in  the 
agreement,  that  fact  was  not  stated  to 
the  court,  and  we  cannot  hold  that 
there  was  anything  collusive  or  ille- 
gal in  the  agreement  which  can  affect 
the  rights  of  these  parties.  We  must 
presume  that  the  divorce  would  have 
been  granted  had  no  compromise  been 
effected."  McCarthy  v.  McCarthy 
(1869)  86  Crnm.  177. 

6.  Agreement  relattng  to  iMmony  <»r 
adtuatment  of  property  Hghts. 

According  to  the  weight  of  author- 
ity^  agreements  relating  to  alimony  or 
the  adjustment  of  property  rights, 
which  do  not  directly  induce  the  pro- 
curement of  a  divorce,  do  not  consti- 


tute such  collusion  as  will  bar  a  de- 
cree. Although  such  agreements  may 
contemplate  the  possibility  of  a  di- 
vorce, and  depend  for  effectiveness  on 
its  being  obtained,  they  will  not  bar  a 
decree,  provided  they  are  made  in  good 
faith,  with  no  undue  influence  or  im- 
position by  one  party  on  the  other, 
and  are  fair  and  equitable.  In  other 
words,  there  seems  to  be  no  presump- 
tion that  a  contract  for  the  settlement 
Of  property  rights,  made  in  contempla- 
tion of  a  possible  divorce,  is  neces- 
sarily collusive,  but  the  court  will 
look  to  all  the  facts  and  circumstances 
of  the  case  to  determine  whether  the 
contract  has  that  effect  in  each  par- 
ticular case.  Doose  v.  Doose  (1916) 
198  m.  App.  S87;  Martin  v.  Martin 
(1884)  66  Iowa,  265,  21  N.  W.  696; 
Rapp  v.  Rapp  (1912)  162  MOb  App. 
673,  146  S.  W.  114;  Hudson  v.  Hudson 
(1914)  176  Mo.  App.  69,  162  S.  W. 
1062;  Daggett  v.  Daggett  (1835)  6 
Paige  (N.  Y.)  509,  28  Am.  Dec.  442; 
Doeme  v.  Doeme  (1904)  96  App.  Div. 
284,  89  N.  Y.  Supp.  215;  Wilhelmi  v. 
Wilhelmi  (1899)  9  Pa.  Dist.  R.  686. 

Thus,  in  Doeme  v.  Doeme  (1904)  96 
App.  Div.  284,  89  N.  Y.  Supp.  216,  the 
court  said:  "It  has  never  before,  so 
far  as  I  know,  been  claimed  that  the 
settlement  of  financial  transactions 
between  a  husband  and  wife  at  or 
about  the  time  a  divorce  is  granted  is 
a  badge  of  fraud  or  collusion,  or  even 
a  suspicious  circumstance  requiring 
investigation.  The  court,  by  its  decree, 
in  a  majority  of  actions  where  a 
divorce  is  granted,  makes  some  pro- 
vision for  the  support  of  the  wife, 
but  that  a  husband  voluntarily 
does  so,  of  itself,  no  more  consti- 
tutes evidence  of  collusion  than  does 
the  court's  decree.  There  is  a  moral 
as  well  as  a  legal  obligation  resting 
upon  a  husband  to  support  his  wife, 
and  even  if  she  errs,  the  fact  that  he 
sees  fit  to  make  provision  for  her  sup- 
port, at  the  time  a  divorce  is  granted, 
cannot  deprive  him  of  the  right  which 
§  1766  of  the  Code  of  Civil  Procedure 
gives  him,  to  dissolve  the  marriage 
contract,  nor  does  it  furnish  ground  of 
suspicion  that  the  judgment  is  the  re- 
sult of  collusion  and  conspiracy  be- 
tween the  parties,  or  that  the  court. 
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had  that  fact  been  known,  would  not 
have  granted  the  judgment.  The 
same  rule  is  equally  applicable  to  the 
wife.  If  she  has  means  and  the  hus- 
band has  none,  there  is  no  Impro- 
priety upon  her  part  hi  making  some 
proTision  for  his  future  support  and 
maintenance,  however  indelicate  it 
may  be  for  him  to  accept  it." 

In  Hudson  v.  Hudson  (1914)  176 
Mo.  App.  69,  162  S.  W.  1062,  it  was 
held  that  a  compromise  and  settlement 
of  the  pecuniary  and  property  issues 
in  a  divorce  suit  is  not  denounced  by 
law  as  immoral  or  against  public 
policy,  but  a  bargain  that  there  shall 
be  no  defense  is  collusion. 

In  Deose  t.  Doose  (1916)  198  HI. 
App.  887,  the  ceurt  said:  "It  is  also 
urged  that  tite  decree  should  be  re- 
versed beeauM  it  appears  that  an  ar- 
rangement existed  between  the  par- 
ties as  to  a  division  of  the  property  in 
the  event  a  decree  of  divorce  should  be 
granted.  We  do  not  think  that  it  can 
be  inferred  from  the  fact  of  the  exist- 
ence of  such  an  arrangement  as  to 
property  that  there  was  collusion  to 
obtain  a  divorce." 

In  Rapp  V.  Rapp  (1912)  162  Mo. 
Appr673, 146  S.  W.  114,  the  court  said : 
"An  agreement  between  the  parties 
concerning  alimony  or  a  division  of 
their  property  is  not  prohibited  by 
law,  and,  if  unaccompanied  by  an 
agreement  or  understanding  that  one 
of  the  parties  shall  have  a  divorce  or 
be  unresisted  at  the  trial,  is  not  col- 
lusive. All  of  the  facts  and  circum- 
stances before  us  show  that  the  scope 
«f  the  understanding  reached  by  the 
parties  was  confined  to  the  subject  of 
alimony,  and  that  defendant's  failure 
to  appear  at  the  trial  was  an  act  of  his 
own  volition,  doubtless  prompted  by 
consciousness  of  the  justice  of  his 
wife's  cause.  As  soon  as  defendant 
perceived,  the  disfavor  of  the  court 
towards  plaintiff  he  was  ready  enough 
to  appear,  and  defended  the  action 
with  the  utmost  vigor.  His  entire  con- 
duct was  that  of  a  husband  whose 
silence  had  not  been  purchased,  but 
of  one  who  was  trying  to  extricate 
himself  from  a  bad  predicament  with 
as  little  pecuniary  loss  as  possible, 
and  when  he  discovered  a  chance  to 


escape  without  loss,  availed  himself 
of  the  chance  regardless  of  the  settle- 
ment he  had  made.  We  hold  there 
was  no  collusion." 

In  Daggett  v.  Daggett  (1835)  6 
Paige  (N.  T.)  609,  28  Am.  Dec.  442,  a- 
wife  filed  a  bill  for  divorce  on  the 
ground  of  the  defendants  adultery, 
which  was  clearly  proved.  The  coun- 
sel for  the  complainant,  on  the  hear- 
ing of  the  cause  ex  parte,'  suggested 
that  a  satisfactory  agreement  had 
been  made  between  the  parties  as  to 
alimony,  and  that  no  decree  for  ali- 
mony would  be  asked.  The  court,  in 
granting  the  decree,  said:  "So  long 
as  the  marriage  contract  remained  in 
force,  the  wife  was  not  legally  com- 
petent to  make  a  valid  contract  with 
her  husband  in  relation  to  her  right 
to  alimony;  and  that  such  agreements 
made  in  advance,  if  sanctioned  by  the 
court  without  examination,  would  have 
a  tendency  to  produce  collusion  be- 
tween parties,  with  a  view  to  the  dis- 
solution of  the  marriage  contract  be- 
tween them.  That  such  agreements, 
therefore,  if  the  parties  wished  them 
to  receive  the  sanction  of  the  court, 
must  be  shown  to  be  perfectly  fair  and 
equitable  in  regard  to  the  wife's  right 
to  a  support  out  of  the  estate  of  the 
adulterer,  or  must  be  made  after  the 
bond  of  matrimony  had  actually  been 
dissolved,  as  to  the  wife,  by  a  decree 
of  the  court." 

It  has  been  held  that,  in  the  ab- 
sence of  fraud  or  collusion,  a  settle- 
ment as  to  alimony,  made  while  a  mo- 
tion for  a  new  trial  or  an  appeal  could 
have  been  entered,  will  be  sustained. 
Blake  v.  Blake  (1868)  7  Iowa,  46. 

But  in  some  cases  it  has  been  held 
that  agreements  relating  to  alimony, 
allowances,  and  a  division  of  property 
rights,  conditioned  on  the  granting  of 
a  divorce,  or  made  in  contemplation 
thereof,  are  collusive,  and  will  bar  a 
decree  of  divorce. 

Thus,  in  Thompson  v.  Thompson 
(1888)  70  Mich.  62,  87  N.  W.  710,  it 
appeared  that  before  a  bill  for  divorce 
was  filed,  the  complainant  made  offers 
to  his  wife  to  induce  her  to  release  all 
interest  in  his  property;  and  he  testi- 
fied: "I  told  her  I  would  not  pay  her 
Ihe  |600  unless  she  would  get  a  di- 
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vorce,  or  let  m«, — ^I  did  not  care 
which;  that  I  was  going  to  have,  and 
have  things  solid,  or  I  would  not  pay 
anything;  that  I  was  going  to  get  clear 
if  I  paid  that  much.  I  told  her  if  she 
would  make  out  the  writings  that  way, 
so  that  I  could  get  a  divorce,  or  she 
could, — ^I  did  not  care  which, — I  would 
pay  her  the  $600  just  as  she  wanted 
it.  She  wanted  I  should  get  the  di- 
vorce if  I  paid  her  for  it.  She  did  not 
want  any.  I  told  her  I  would  not  pay 
unless  I  got  one."  Subsequently  It  ap- 
peared that  she  executed  a  quitclaim 
deed,  and  signed  an  agreement  provid- 
ing that,  in  case  he  instituted  pro- 
ceedings to  obtain  a  divorce,  she 
would  make  no  claim  to  addition- 
al costs  or  alimony,  and  would  sup- 
port herself  after  the  execution  of 
the  agreement.  The  court,  in  dismiss- 
ing the  bill,  said:  "We  do  not  feel 
called  upon  to  decide  whether  the  com- 
plainant had  a  legal  cause  for  divorce 
under  the  testimony.  The  agreement 
made  was  in  contravention  of  the  stat- 
ute. It  is  immaterial  whether  com- 
plainant had  cause  for  divorce  or  not. 
The  statute  is  based  upon  public  pol- 
icy, which  forbids  the  annulment  of  the 
marriage  contract  by  the  agreement 
of  the  parties.  Such  an  agreement  is 
«oUusive,  and  a  fraud  upon  the  court, 
which  requires  a  positive  averment 
that  the  bill  of  complainant  is  not  ex- 
hibited in  consequence  of  any  collu- 
sion, agreement,  or  understanding 
whatever  between  the  parties  there- 
to." 

In  Barnes  v.  Barnes  (1867)  L.  R.  1 
Prob,  &  Div.  (Eng.)  505,  87  L.  J.  Prob. 
N.  S,  4,  17  L.  T.  N.  S.  268,  16  Week. 
Rep.  281,  it  was  held  that  the  mere 
fact  that  the  husband  gave  the  wife 
money  for  her  support,  both  before 
and  after  he  instituted  the  divorce 
suit,  did  not  prove  collusion;  but 
furnishing  the  support  in  considera- 
tion that  the  wife  would  keep  quiet,  so 
that  he  could  get  a  decree  cheaper 
than  he  otherwise  would  get  it,  was 
collusion. 

In  Pietz  V.  Pietz  (1910)  38  Pa.  Co. 
Ct.  538,  the  court  refused  a  decree  of 
divorce  because  it  appeared  that  the 
parties  had  entered  into  an  agreement 


for  a  divorce  and  for  the  amount  to  be 
furnished  for  the  wife's  support. 

In  Costill  V.  Costill  (1890)  47  N.  J. 
Eq.  346,  21  Atl.  35,  it  appeared  that 
after  the  testimony  before  a  special 
master  had  been  taken,  and  when  the 
matter  was  ready  for  the  final  hearing, 
without  the  knowledge  of  counsel,  the 
petitioner  demanded  money  from  the 
defendant,  and  secured  a  sum  to  be 
placed  in  the  hands  of  a  mutual  friend 
to  be  paid  to  the  complainant  when  a 
divorce  was  obtained.  The  court  re- 
fused a  decree  of  divorce,  saying :  "It 
is  claimed  that  this  money  was  de- 
posited in  the  compromise  of  alimony, 
but  the  condition  that  it  was  not  to  be 
paid  unless  the  divorce  could  be  had, 
and  the  fact  that  negotiations  con- 
cerning it  were  concealed  from  peti- 
tioner's counsel,  exhibit  the  shallow- 
ness of  such  a  pretense." 

In  Gentry  v.  Gentry  (1896)  67  Ho. 
App.  550,  a  divorce  was  refused  on 
the  ground  that  it  appeared  that  a 
short  time  before  the  action  was  be- 
gun, both  parties  entered  into  an 
agreement  stipulating  "that  they  mu- 
tually agree  to  make  application  for  a 
legal  separation,  and  in  consideration 
of  the  above  agreement,  that  each  one 
renounce  and  relinquishes  all  right, 
title,  and  interest  and  claim  acquired 
under  laW  by  marrying,  in  the  prop- 
erty which  each  one  had  previous  to 
marrying,  and  Millie  F.  Gentry  further 
agrees  that  she  will  not  apply  for  ali- 
mony, and  she  waives  all  right  of 
dower,  and  it  is  further  mutually 
agreed  that  each  party  will  take  all 
the  necessary  steps,  after  a  legal  sep- 
aration has  been  granted,  without  ex- 
pense to  the  other  party,  to  carry  out 
this  agreement  in  word  and  spirit  and 
it  is  further  mutually  agreed  that 
either  party  may  apply  for  a  legal 
separation,  and  the  other  party  will 
not  contest  the  same." 

In  Branson  v.  Branson  (1906)  76 
Neb.  780,  107  N.  W.  1011,  it  appeared 
that  while  an  action  of  divorce  was 
pending  the  wife  entered  into  a  writ- 
ten agreement  with  her  husband  to  the 
effect  that,  in  consideration  of  his  not 
testifying  against  her  at  the  trial  she 
would  make  no  application  for  ali- 
mony, and  that  in  case  a  divorce  was 
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granted  she  should  have  set  apart  to 
her  certain  property,  and  should  re- 
lease to  her  husband  all  rights  in  his 
lands  and  personal  property.  The 
court  said  that  the  character  of  the 
document  as  an  agreement  for  a  col- 
lusive divorce  was  too  evident  to  re- 
quire comment,  and  refused  a  divorce. 

In  Donohue  t.  Donohue  (1911)  169 
Mo.  App.  610,  141  S.  W.  465,  the  court 
refused  to  grant  a  decree  of  divorce 
where  it  appeared  that,  prior  to  their 
marriage,  the  parties  entered  into  an 
agreement  providing  that  the  wife 
should  have  a  divorce  by  default,  in 
consideration  of  the  payment  to  her  of 
$1,500  in  monthly  instalments. 

In  Barturin  v.  Barturin  (1910)  20 
Pa.  Dist.  R.  43,  a  decree  of  divorce 
was  revoked  because  it  appeared  that, 
two  days  before  the  decree  was 
granted,  the  parties  entered  into  an 
agreement  by  which  the  wife,  in  con- 
sideration of  the  payment  to  her  of  a 
stated  sum  by  her  husband,  released 
him  from  payment  of  the  alimony  di- 
rected to  be  paid  by  the  court; 

7.  Suppreeaion  of  etHdence. 

It  has  generally  been  held  that  any 
arrangement  or  plan  between  the  par- 
ties whereby  evidence  of  a  valid  de- 
fense to  a  divorce  action  is  sup- 
pressed constitutes  collusion,  which 
bars  a  decree  of  divorce.  Barnes  v. 
Barnes  (1867)  L.  R.  1  Prob.  &  Div. 
(Eng.)  505,  37  L.  J.  Prob.  N.  S.  4,  17 
li.  T.  N.  S.  268,  16  Week.  Rep.  281; 
Butler  V.  Butler  (1890)  L.  R.  15  Prob. 
Div.  (Eng.)  66,  59  L.  J.  Prob.  N.  S.  25, 
62  L.  T.  N.  S.  844,  38  Week.  Rep.  390; 
Hunt  V,  Hunt  (1878)  47  L.  J.  Prob.  N. 
S.  (Eng.)  22,  39  L.  T.  N.  S.  45;  Beard 
V.  Beard  (1884)  65  Cal.  354,  4  Pac. 
229;  Winder  v.  Winder  (1910)  86  Neb. 
495,  125  N.  W.  1095;  Pohlman  v.  Pohl- 
man  (1901)  60  N.  J.  Eq.  28,  46  Atl. 
658;  Griffiths  v.  Griffiths  (1905)  69 
N.  J.  Eq.  689,  60  Atl.  1090;  Sheehan  v. 
Sheehan  (1910)  77  N.  J.  Eq.  411,  140 
Am.  St.  Rep.  566,  77  Atl.  1063;  Gentry 
-V.  Cientry  (1896)  67  Mo.  App.  550. 

Thus,  in  Griffiths  v  Griffiths  (1905) 
69  N.  J.  Eq.  689,  60  Atl.  1090,  the  court 
said  that  collusion  "also  includes  any 
agreement  whereby  evidence  of  a  valid 
defense  is  suppressed,  and  in  my  judg- 
ment, such  an  agreement,  if  not  ex- 


pressed, may  be  implied  from  the  acts 
of  the  parties." 

And  in  Gentry  v.  Gentry  (1896)  67 
Mo.  App.  550,  it  was  said:  "Parties 
cannot  of  their  own  volition  rescind 
the  matrimonial  contract.  The  courts 
are  justified  in  calling  for  a  full  and 
complete  disclosure  of  all  the  facts,  on 
both  sides,  before  dissolving  the  rela- 
tion. And  when  the  parties  then  in- 
stitute a  pretended  suit,  under  a  col- 
lusive agreement  between  themselves 
to  cheat  the  court  by  falsifying  or  con- 
cealing the  facts,  and  this  collusion  is 
shown  to  exist  at  any  stage  of  the  pro- 
ceedings, it  is  deemed  a  conspiracy 
against  justice." 

In  Winder  v.  Winder  (1910)  86  Neb." 
495,  125  N.  W.  1096,  it  was  said: 
"There  can  be  no  doubt  but  that, 
where  parties  to  a  divorce  proceeding 
agree  that  material  evidence  shall  be 
suppressed,  and  that -the  actual  facts 
in  the  case  shall  be  concealed  from  the 
court  for  the  purpose  of  procurinje  « 
decree  which  would  not  otherwise  be 
granted  to  the  complainant,  such  ac- 
tion is  collusive  in  nature,  and  a  court 
is  warranted  in  setting  aside  a  decree 
thus  procured." 

In  Young  v.  Young  (1871)  17  Minn. 
181,  Gil.  153,  the  court  said:  "Any 
course  of  action  upon  the  part  of 
plaintiff  which  is  designed  and  tends 
and  operates  to  deprive  or  exclude  a 
defendant  from  setting  up  and  estab- 
lishing a  defense  which,  if  established, 
would  prevent  the  granting  of  the 
divorce,  is  a  fraud  ttpon  the  adminis- 
tration of  justice,  as  well  as  a  fraud 
upon  the  defendant." 

In  Barnes  v.  Barnes  (1867)  L.  R.  1 
Prob.  &  Div.  (Eng.)  505,  37  L.  J.  Prob. 
N.  S.  4,  17  L.  T.  N.  S.  268,  16  Week. 
Rep.  281,  it  appeared  that  the  petition- 
er for  a  divorce  said  to  his  wife :  "If 
you  don't  oppose,  I  shall  get  a  divorce 
cheaper  than  if  you  do ;  therefore  keep 
quiet,  and  I  will  giye  you  some  money 
when  the  decree  is  obtained,  and  I  will 
do  no  harm  to  the  corespondent;"  and 
the  court  dismissed  the  petition,  say- 
ing :  "If  that  is  not  collusion,  I  do  not, 
know  what  is."  See  to  the  same  effect. 
Beard  v.  Beard  (1884)  65  Cal.  864,  4 
Pac.  229. 

It  has  been  held  that  where  material 
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facts  are  mutually  suppressed,  there  is 
collusion  which  bars  a  divorce,  al- 
though their  production  would  not 
have  changed  the  result.  Butler  v. 
Butler  (1890)  L.  R.  15  Prob.  Div. 
(Eng.)  66,  59  L.  J.  Prob.  N.  S.  26,  62 
L.  T.  N.  S.  844,  88  Week.  Rep.  890; 
Gentry  v.  Gentry  (Mo.)  supra;  Bran- 
son V.  Branson  (1906)  76  Neb.  780, 107 
N.  W.  1011. 

In  Peck  V.  Peck  (1887)  44  Hun  (N. 
Y.)  290,  it  was  said:  "It  is  not  the 
policy  of  the  law  to  allow  judgments 
of  divorce  to  be  taken  where  a  valid 
defense  exists,  and  courts  on  their 
own  motion  interfere  to  prevent  such 
result  where  the  facts  are  brought  to 
their  knowledge.^' 

In  Fisher  v.  Fisher  (1902)  95  Md. 
314,  98  Am.  St.  Rep.  834,  52  Atl.  898, 
the  court  said:  "If  there  be  reason 
for  the  suspicion  that  important  tes- 
timony has  not '  been  produced,  the 
judge  may,  of  his  own  motion,  elicit 
such  evidence  in  any  manner  that  the 
rules  of  his  tribunal  allow." 

In  Moore  v.  Moore  (1858)  22  Tex. 
287,  it  was  said :  "In  decreeing  a  di- 
vorce, the  judge  does  not  proceed,  as 
in  other  eases,  upon  the  verdict  of  the 
jury,  but  upon  his  own  judgment,  after 
the  jury,  by  their  verdict,  have  af- 
firmed the  truth  of  the  material  alle- 
gations of  the  petition.  The  mind  of 
the  judge  must  be  satisfied,  not  only 
of  the  sufficiency  of  the  causes  alleged, 
but  of  the  truth  and  sufSciency  of  the 
evidence  by  which  they  are  estab- 
lished, independently  of  the  verdict." 

il.  Effect  of  coUuHon. 
a.  CfeneriMy, 

Collusion  between  the  parties  to  a 
divorce  proceeding  will  ordinarily  bar 
the  granting  of  a  decree  of  divorce. 

Alabama.— Powell  v.  Powell  (1886) 
80  Ala.  595,  1  So.  549. 

Colwado. — ^Hubbard  v.  Hubbard 
(1893)  19  Colo.  13,  84  Pac.  170. 

HawaiL — Peleaumoku  v.  Makaneole 
(1908)  19  Haw.  68. 

Illinois. — Danforth      v.      Danforth 

(1888)  105    111.    603;    Belz    v.    Belz 

(1889)  83  111.  App.  105. 

Michigan. — ^Thompson  v.  Thompson 
(1888)  70  Mich.  62,  37  N.  W.  710. 
Minnesota. — ^Young  v.  Young  (1871) 


17  Minn.  181,  Gil.  163;  Olmstead  v. 
Olmstead  (1889)  41  Minn.  297,  48  N. 
W.  67. 

Missouri. — ^Rosenfeld  v.  Rosenfeld 
(1896)  67  Mo.  App.  29;  Gentry  v.  Gen- 
try (1896)  67  Mo.  App.  550;  Torlotting 
V.  Torlotting  (1899)  82  Mo.  App.  192. 

Nebraska. — ^Branson  v.  Branson 
(1906)  76  Neb.  780,  107  N.  W.  1011. 

New  Jersey. — Winship  v.  Winship^ 
(1863)  16  N.  J.  Eq.  107;  Costill  ▼.  Cos- 
till  (1890)  47  N.  J.  Eq.  846,  21  Atl.  85; 
Pohlman  v.  Pohlman  (1901)  60  N.  J. 
Eq.  28,  46  Atl.  658;  GrifSths  v.  Grif- 
fiths (1905)  69  N.  J.  Eq.  689,  60  Atl. 
1090;  Sheehan  v.  Sheehan  (1910)  77 
N.  J.  Eq.  411,  140  Am.  St.  Rep.  566,  77 
Atl.  1063. 

New  York.— Hanks  v.  Hanks  (1841) 
3  Edw.  Ch.  469;  Huntley  v.  Huntley 
(1898)  78  Hun,  261,  26  N.  Y.  Supp. 
266;  Goldner  v.  Goldner  (1900)  49 
App.  Div.  895,  68  N.  Y.  Supp.  431; 
Galloway  v.  Galloway  (1904)  92  App. 
Div.  800,  86  N.  Y.  Supp.  1078;  Dodge 
V.  Dodge  (1904)  98  App.  Div.  85,  90  N. 
Y.  Supp.  438;  Richardson  v.  Richard- 
son (1906)  114  N.  Y.  Supp.  912;  Mcln- 
tyre  v.  Mclntyre  (1894)  9  Misc.  252,. 
SO  N.  Y.  Supp.  200;  Cowan  v.  Cowan: 
(1898)  23  Misc.  754,  53  N.  Y.  Supp.  93; 
Bowe  V.  Bowe  (1907)  65  Misc.  403,  106 
N.  Y.  Supp.  608. 

Ohio.— Wolf  V.  Wolf  (1833)  Wright 
243;  Smith  v.  Smith  (1834)  Wright 
643;  Mansfield  v.  Mansfield  (1838) 
Wright.  284. 

Pennsylvania.  —  Lyon  v.  Lyon 
(1904)  13  Pa.  Dist.  R.  628;  Baturin  v. 
Baturin  (1910)  20  Pa.  Dist.  R.  43  r 
Goewey  v.  Goewey  (1913)  42  Pa.  Co. 
Ct.  568. 

Wisconsin.  —  Hopkins  v.  Hopkins 
(1875)  39  Wis.  167. 

England.— Crewe  v.  Crewe  (1800) 
8  Hagg.  Eccl.  Rep.  129;  Lloyd  v.  Lloyd 
(1857)  1  Swabey  &  T.  567,  80  L.  J. 
Prob.  N.  S.  97;  Shaw  v.  Gould  (1868> 
L.  R.  8  H.  L.  55,  37  L.  J.  Ch.  N.  S.  433. 

18  L.  T.  N.  S.  888;  Barnes  v.  Barnes 
(1867)  L.  R.  1  Prob.  &  Div.  505,  87  L. 
J.  Prob.  N.  S.  4,  17  L.  T.  N.  S.  268, 
16  Week.  Rep.  281;  Butler  v.  Butler 
(1890)  L.  R.  16  Prob.  Div.  66,  59  L.  J. 
Prob.  N.  S.  25,  62  L.  T.  N.  S.  844,  88 
Wedc.  Rep.  890;  Hunt  v.  Hunt  (1878) 
47  L.  J.  Prob.  N.  S.  22,  89  L.  T.  N.  S. 
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46;  Churchward  v.  Churchward  L.  R. 
£1895]  P.  7,  71  L.  T.  N.  S.  782,  64  L.  J. 
Prob.  N.  S.  18,  11  Reports,  626,  43 
Week.  Rep.  880;  Todd  v.  Todd  (1866) 
L.  R.  1  Prob.  &  Div.  121,  86  L.  J.  Prob. 
II.  S.  34,  12  Jur.  N.  S.  237,  18  L.  T.  N. 
S.  769,  14  Week.  Rep.  350;  Scott  t. 
Scott,  L.  R.  [1918]  P.  52,  82  L.  J.  Prob. 
U.  S.  39,  108  L.  T.  N.  S.  49,  67  SoL  Jo. 
227,  29  Times  L.  R.  206;  FaruUi  v. 
ParulU,  L.  R.  [1917]  P.  28,  86  L.  J. 
Prob.  N.  S.  35,  116  L.  T.  N.  S.  18,  61 
Sol.  Jo.  116,  81  J.  P.  28. 

Canada. — ^Hayes  ▼.  Hayes,  1  West. 
Week.  Rep.  86. 

In  Rosenfeld  v.  Rosenfeld  (1896)  67 
mo.  App.  29,  it  was  said:  "Proof  of 
collusion  prior  to  the  institution  of  the 
suit  is  necessarily  ^fatal  to  that  pro- 
<:eedinir-  The  plaintiff  is  bound  to 
make  oath  that  the  suit  is  not  insti- 
tuted collusively  .  .  .  and,  if  such 
collusion  existed  at  the  date  of  the  in- 
stitution of  the  suit,  it  is  conclusive 
atrainst  the  plaintiff's  right  of  action, 
.  .  .  if  it  exists  at  the  date  of  the 
trial,  it  is,  if  established,  conclusive 
against  the  decree,  because  both  under 
the  decisions  and  on  principle  it  is  a 
fraud  upon  the  court." 

And  tills  is  true  although  there  is 
adequate  and  sufficient  cause  for  a 
divorce.  Todd  v.  Todd  (1866)  L.  R.  1 
Prob.  &  Div.  (Eng.)  121,  85  L.  J.  Prob. 
N.  S.  34,  12  Jur.  N.  S.  287,  18  L.  T.  N, 
S.  769,  14  Week.  Rep.  850;  Lloyd  v. 
Lloyd  (1858)  1  Swabey  ft  T.  (Eng.) 
^7,  30  L,  J.  Prob.  N.  S.  97;  Butler  v. 
Butler  (1890)  L.  R.  15  Prob.  Div. 
(Eng.)  66,  69  L.  J.  Prob.  N.  S.  25,  62 
L.  T.  N.  S.  844,  38  Week.  Rep,  390; 
Goodwin  v.  Goodwin  (1810)  4  Day 
(Conn.)  343;  Thompson  v.  Thompson 
(1888)  70  Mich.  62,  37  N.  W.  710; 
Rosenfeld  v.  Rosenfeld  (Mo.)  supra; 
McDonald  v.  McDonald  (1914)  176 
Mo.  App.  613,  161  S.  W.  860;  Mansfield 
v.  Mansfield  (1833)  Wright  (Ohio) 
284. 

Thus,  in  Rosenfeld  v.  Rosenfeld 
(1896)  67  Mo.  App.  29,  it  was  said: 
"Cases  are  numerous  in  which  decrees 
have  been  denied,  or  have  been  va- 
«ated,  because  collusion  was  shown  to 
have  existed  at  the  date  of  the  institu- 
tion of  the  suit  or  at  the  date  of  the 
trial,  and  that,  regardless  as  to  wheth- 


er the  plaintiff  had  good  ground  for  di- 
vorce." 

In  Thompson  v.  Thompson  (1888)  70 
Mich.  62,  37  N.  W.  710,  ttie  court,  in 
speaking  of  a  collusive  agreement  be- 
tween the  parties,  said:  "We  do  not 
feel  called  upon  to  decide  whether  the 
complainant  had  a  legal  cause  for  di- 
vorce under  the  testimony.  ...  It 
is  immaterial  whether  complainant 
had  cause  for  divorce  or  not." 

In  Todd  V.  Todd  (1866)  L.  R.  1 
Prob.  &  Div.  (Eng.)  121,  35  L.  J.  Prob. 
N.  S.  34,  12  Jur.  N.  S.  287,  13  L.  T. 
N.  S.  759,  14  Week.  Rep.  850,  a  decree 
of  divorce  was  denied,  it  appearing 
that  a  husband  committed  adultery 
with  the  knowledge  and  consent  of  his 
wife,  and  under  an  agreement  that  he 
should  do  so  for  the  purpose  of  fur- 
nishing grounds  for  her  divorce. 

In  Butler  v.  Butler  (1890)  L.  R.  16 
Prob.  Div.  (Eng.)  66,  69  L.  J.  Prob.  N. 
S.  26,  62  L.  T.  N.  S.  844,  88  Week.  Rep. 
890,  a  decree  was  denied  because  it 
appeared  that,  pending  an  action  of  di- 
vorce, the  parties  agreed  that  the 
charge  of  adultery  against  the  hus- 
band with  four  named  persons  should 
be  limited  to  but  one  of  the  named  per- 
sons; that  the  wife  would  bring  for- 
ward such  evidence  as  would  satisfy 
the  court  of  his  adultery  with  the  one 
person,  and  that  he  would  not  press 
the  charge  of  adultery  made  against 
his  wife. 

But  a  collusive  agreement,  fully  and 
unequivocally  repudiated  before  the 
trial,  and  disclosed  to  the  court  on  the 
trial,  has  been  held  not  to  bar  a  de- 
cree of  divorce.  Loveren  v.  Loveren 
(1896)  106  Cal.  509,  89  Pac.  801;  Ros- 
enfeld V.  Rosenfeld  (1896)  67  Mo. 
App.  29;  Shirk  v.  Shirk  (1898)  75  Mo. 
App.  678. 

Thus,  in  Loveren  v.  Loveren  (1895) 
106  Cal  509,  39  Pac.  801,  the  court 
said :  "Appellant  contends  that  if  the 
agreement  was  void,  then  the  whole 
decree  of  divorce  should  be  set  aside. 
But  the  court  was  not  imposed  upon. 
While  the  pretended  agreement  was 
yet  wholly  executory,  and  before  any 
further  proceeding  was  taken  in  the 
case,  the  respondent  repudiated  it  and 
disclosed  all  the  facts  to  the  court. 
The  court  was  thus  put  upon  its  guard. 
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and  the  intended  fraud  was  frustrated. 
Appellant  introduced  the  letters  and 
photographs  referred  to  in  the  stipula- 
tion; the  pleadinsrs  were  not  with- 
drawn or  changed,  and  all  the  issues 
were  vigorously  contested  under  the 
watchful  eyes  of  the  judge,  who  had 
been  informed  of  all  the  facts  touch- 
ing the  void  stipulation." 

In  Shirk  v.  Shirk  (1898)  75  Ho.  App. 
573.  It  was  said:  "It  is  not  pre- 
tended that  there  was  any  collusion 
between  the  parties  at  the  commence- 
ment of  the  suit.  The  agreement 
which  it  is  insisted  was  collusive  was 
entered  into  after  the  plaintiffs  suit 
was  commenced.  The  only  evidence 
adduced  which  tends  to  establish  the 
existence  of  collusion  at  the  trial  is  to 
be  found  in  that  agreement.  While  it 
was  executory,  and  before  the  trial, 
the  plaintiff  fully  repudiated  it,  and 
by  his  replication  disclosed  all  the 
facts  to  the  court.  The  court  was  thus 
put  upon  its  guard  and  the  intended 
fraud  was  frustrated.  That  the  col- 
lusive agreement  was  repudiated  by 
both  parties  long  before  the  trial  must 
be  conceded.  About  a  month  before 
the  trial  the  defendant's  attorneys  de- 
manded of  plaintiff  the  payment  of 
$3,000  in  addition  to  what  defendant 
had  already  received  under  the  agree- 
ment as  a  condition  upon  which  de- 
fendant would  file  no  answer  in  the 
plaintiff's  action  against  her.  This 
proposition  plaintiff  declined,  and 
thereafter  both  parties  repudiated  the 
agreement.  The  spirit  of  hostility 
evinced  by  the  parties  both  in  their 
pleadings  and  at  the  trial  conclusively 
shows  that  though  the  element  of  col- 
lusion may  have  crept  into  the  case 
after  the  suit  was  brought,  that  it  had 
no  existence  there  when  the  trial  took 
place.  And  as  it  was  not  present  in 
the  case  either  at  the  commencement 
of  the  suit  or  at  the  trial,  the  case 
stood  and  was  properly  disposed  of  as 
Jf  it  had  never  therein  existed  at  all." 

In  Rosenfeld  v.  Rosenfeld  (1896)  67 
Mo.  App.  29,  the  court  said :  "We  are, 
however,  aware  of  no  case  which 
goes  to  the  extent  of  holding  that  an 
attempted  and  executory  collusive 
agreement,  fully  and  unequivocally 
repudiated  before  the  trial,  and  before 


any  preparation  for  trial,  and  duly  dis- 
closed to  the  court  upon  the  trial,  i» 
fatal  to  a  decree  for  plaintiff." 

It  has  been  held  that  the  effect  of 
collusion  is  the  same  in  a  proceeding 
to  annul  a  marriage  as  in  an  action  of 
divorce;  and  that  in  such  a  proceeding 
it  must  appear  to  the  satisfaction  of 
the  court  that  the  parties  have  not 
acted  collusively.  Sickles  v.  Carson 
(1875)  26  N.  J.  Eq.  440;  E.  B.  v.  E.  C. 
B.  (1858)  28  Barb.  (N.  Y.)  299;  Men- 
zies  V.  Famon  (1909)  18  Ont  L.  B> 
174. 

b.  Vaoatlon  of  decree. 
It  has  been  held  that  where  it  ap- 
pears that  there  was  collusion  in  ob- 
taining a  decree  of  divorce,  the  court 
will  vacate  the  decree.  Danforth  v>, 
Danforth  (1883)  105  IIL  603;  Haverty 
V.  Haverty  (1886)  35  Kan.  438,  11  Pac. 
364;  Rosenfeld  v.  Rosenfeld  (1896)  67 
Mo.  App.  29;  McDonald  v.  McDonald 
(1913)  175  Mo.  App.  613,  161  S.  W. 
850;  Winder  v.  Winder  (1910)  86  Neb. 
495,  125  N.  W.  1095;  Singer  v.  Singer 
(1868)  41  Barb.  (N.  Y.)  139;  Mcln- 
tyre  ▼.  Mclntyre  (1894)  9  Misc.  262, 
30  N.  Y.  Supp.  200;  Baturin  v.  Baturin 
(1910)  20  Pa.  Dist.  R.  43. 

But  a  decree  of  divorce,  although 
procured  by  collusion  of  the  parties,  is 
not  void,  and  neither  of  the  gailty 
parties  is  entitled  as  a  matter  of  right 
to  have  the  decree  set  aside  on  that 
ground.  Johnson  v.  Johnson  (1913) 
182  Ala.  376,  62  So.  706,  wherein  it 
was  said  that  it  seems,  on  the  ground 
of  public  policy,  to  be  the  better  rule 
to  set  aside  a  collusive  decree,  if  the 
application  ia  seasonably  made  in  good 
faith,  and  not  from  any  expected  per- 
sonal advantage. 

In  Danforth  v.  Danforth  (1882)  105 
111.  603,  it  appeared  that  a  stipulation 
was  entered  into  between  the  parties, 
providing  for  the  granting.of  a  decree 
of  divorce,  and  that  when  the  wife  or 
her  attorney  should  produce  a  copy  of 
the  decree,  she  should  be  paid  a  cer- 
tain sum  by  her  husband.  In  setting 
aside  the  decree,  the  court  said :  "The 
effect  of  this  agreement  must  have 
been  precisely  the  same  as  had  appel- 
lant and  appellee  agreed  that  she 
would  do  nothing  to  prevent  him  from 
obtaining  a  divorce,  and,  if  necessary,. 
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she  would  assist  for  the  purpose,  it 
is  not  the  mere  form  of  words,  but  it 
is  the  intent — ^the  thing  or  purpose  in- 
tended to  be  accomplfshed — ^that  con- 
stitutes the  agreement,  when  that  can 
be  determined  from  the  instrument  it- 
self. Here  the  manifest  intention  was 
that  complainant  should  obtain  the  di- 
vorce and  appellant  to  receive  the 
money.  It  is  true  an  answer  was  filed, 
but  no  evidence  was  produced,  not- 
withstanding appellant  swears  that 
facts  existed  that  would,  if  proved, 
have  prevented  the  decree  that  was  ob- 
tained; yet  the  decree  was  obtained, 
as  was  expected  and  intended  when 
the  agreement  was  executed.  There 
was  not  improper  delay  in  entering 
the  motion  to  set  aside  the  decree.  It 
was  made  at  the  same  term,  and  whilst 
the  court  had  control  over  all  proceed- 
ings had  at  the  term.  The  decree  had 
not  become  an  unalterable  record.  It, 
-with  the  records  of  other  proceedings 
of  the  term>  was  still  in  Aeri,  and  un- 
der the  control  of  the  court  to  amend, 
change,  or  vacate  it,  as  justice  might 
require." 

In  Baturin  v.  Baturin  (1910)  20  Pa. 
Dist.  R.  43,  the  court  set  aside  a  de- 
cree of  divorce  for  the  reason  that  the 
parties  bad  entered  into  an  agreement 
before  ft*  granting  of  the  decree, 
whercKf  the  wffe,  in  consideration  of 
a  oertais  sum,  released  her  husband 
from  the  payihent  of  alimony  directed 
by  the  decree. 

In  Winder  v.  Winder  (1910)  86  Neb. 
495,  125  N.  W.  1095,  it  appeared  that 
both  parties  were  desirous  of  a  di- 
vorce, and  that  property  settlements 
in  anticipation  thereof  were  made  by 
the  husband  on  the  wife.  It  further 
appeared  that  these  facts  were  con- 
cealed from  the  court  when  a  decree 
of  divorce  was  granted.  The  court 
vacated  the  decree  when  it  learned  of 
the  facts. 

In  McDonald  v.  McDonald  (1913) 
175  Mo.  App.  518,  161  S.  W.  850,  a  de- 
cree of  divorce  was  set  aside,  it  ap- 
pearing that  material  facts  claimed 
by  both  parties  to  exist  were  sup- 
pressed, and  that,  but  for  the  sup- 
pression by  the  husband  of  charges  he 
otherwise  would  have  made  against 
his  wife,  he  would  have  been  unable 


to  procure  her  signature  to  the  an- 
swer, and  would  have  been  unable  to 
proceed  in  the  action  without  a  con- 
test. 

Where  the  vacation  of  a  decree  of 
divorce,  obtained  by  collusion,  is 
sought  by  a  participant  in  the  fraud, 
the  court  will  refuse  to  disturb  the 
decree;  especially  where  the  decree 
has  been  acquiesced  in  for  a  consider- 
able period  of  time,  or  where  the  op- 
posing party  has  remarried,  and  chil- 
dren have  been  bom  of  the  second 
marriage.  Johnson  v.  Johnson  (1918) 
182  Ala.  876,  62  So.  706;  Hubbard  v. 
Hubbard  (1898)  19  Colo.  13,  84  Pac. 
170;  Simons  vr  Simons  (1881)  47  Mich. 
268,  10  N.  W.  860;  Carlisle  v.  Carlisle 
(1893)  96  Mich.  128,  55  N.  W.  678; 
Nichols  V.  Nichols  (1874)  26  N.  J. 
Eq.  60;  Singer  v.  Singer  (1863)  41 
Barb,  (N.  Y.)  189;  Whittley  v.  Whit- 
tley  (1908)  60  Misc.  201,  111  N.  Y. 
Supp.  1078;  Wiemer  v.  Wiemer  (1911) 
21  N.  D.  871,  180  N.  W.  1015;  New- 
man V.  Newman  (1910)  27  Okla.  881, 
112  Pac.  1007;  Erdman  v.  Erdman 
(1914)  48  Okla.  172,  141  Pac.  965; 
Karren  v.  Karren  (1902)  25  Utah,  87, 
60  L.R.A.  294,  95  Am.  St.  Rep.  816,  69 
Pac.  465;  Robinson  v.  Robinson  (1914) 
77  Wash.  663,  51  L.R.A.(N.S.)  534,  138 
Pac.  288. 

Thus,  in  Simons  v.  Simons  (1881) 
47  Mich.  258,  10  N.  W.  360,  wherein 
it  appeared  that  a  wife  had  obtained 
a  decree  of  divorce  on  sworn  allega- 
tions that  there  was  no  collusion,  and 
subsequently  filed  a  bill  to  set  aside 
the  decree  on  the  ground  that  it  was 
collusively  obtained,  the  court,  in  dis- 
missing the  subsequent  bill,  said: 
"Without  this  sworn  allegation  in  her 
bill  of  complaint  it  would  not  have 
been  entertained;  and  she  having 
thereby  given  the  court  jurisdiction 
and  permitted  the  case  to  proceed  to 
a  final  decree,  she  cannot  now  be  per- 
mitted to  take  advantage  of  her  own 
wrong  and  show  that  there  was  col- 
lusion between  herself  and  husband 
in  that  case.  She  was  not  misled  or 
defrauded  therein,  but  understood 
well  wliat  was  being  done,  and  that 
her  husband  consented.  Indeed,  the 
whole  matter  was  simply  a  shameless 
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bargain,  and,  whether  right  or  wrong, 
she  must  now  abide  by  it." 

In  Robinson  t.  Robinson  (1914)  77 
Wash.  66S,  51  L.R.A.(N.S.)  534,  138 
Pac.  288,  the  court  refused  to  set 
aside  a  decree  of  divorce  at  the  in- 
stance of  a  spouse  who  had  testified 
falsely  and  suppressed  material  facta 
in  the  trial  of  the  action. 

In  Hubbard  v.  Hubbard  (1893)  19 
Colo.  13,  34  Pac.  170,  a  former  wife 
brought  an  action  to  have  a  decree  of 
divorce  vacated.  The  court,  in  refus- 
ing the  relief  sought,  said :  "It  is  ap- 
parent upon  the  face  of  the  petition 
that  plaintiff  in  error  was  in  no  way 
misled  or  deceived  as  to  the  nature  of 
the  original  action.  She  was  duly 
served  with  process  of  summons  and 
a  copy  of  the  complaint,  and  had  at 
her  service  able  counsel  to  defend  her 
interests.  Thus  advised  and  prepared 
she  entered  into  a  secret,  collusive 
agreement  with  defendant  in  error, 
and  for  a  promised  consideration  aid- 
ed him  by  her  silence  to  impose  upon 
the  court  and  procure  a  divorce.  Aft- 
er the  entry  of  the  decree  thus  obtained 
she  remained  silent  for  more  than  one 
year,  and  only  upon  failure  to  realize 
the  consideration  promised  for  her 
shameless  bargain  did  she  apply  for 
relief.  She  not  only  permitted  the 
term  at  which  the  decree  was  rendered 
to  pass,  but  also  the  six  months  ad- 
ditional allowed  by  statute  for  relief 
in  certain  instances,  without  advising 
the  court  of  the  fraud  practised  upon 
it  and  the  law.  To  entitle  her  to  re- 
lief had  her  petition  been  filed  in  apt 
time,  it  should  have  been  made  to  ap- 
pear affirmatively  that  she  was  then 
acting  from  good  motives  and  not  any 
expected  personal  advantage.  It  is 
apparent,  however,  from  her  petition, 
that  she  entertains  no  feelings  of  re- 
morse for  her  base  conduct,  but  is,  on 
the  contrary,  actuated  solely  by  a  de- 
sire to  obtain  a  money  consideration 
for  the  fraud  to  which  she  was  a  par- 
ty. Plaintiff,  under  these  circum- 
stances, is  not  in  a  position  to  demand 
favorable  action  from  the  court." 

In  Singer  v.  Singer  (1863)  41  Barb. 
(N.  Y.)  139,  the  court  refused  to  set 
aside  a  decree  of  divorce,  although  it 
was  collusively  obtained,  where  it  ap- 


peared that  the  decree  had  been  ac- 
quiesced in  for  a  period  of  several 
years,  and  the  former  wife  had  re- 
married. The  court  said :  "If  the  mo- 
tion was  properly  made,  and  in  due 
season,  the  court  would  order  any 
judgment  of  divorce  obtained  by  col- 
lusion or  fraud  to  be  set  aside;  not 
from  any, regard  to  the  parties  con- 
cerned, but  from  motives  of  public 
policy.  In  such  a  case,  however,  it 
should  be  made  apparent  that  the  par- 
ty so  moving,  was  acting  from  good 
motives,  and  not  for  any  expected  per- 
sonal advantage.  But  where  the  judg- 
ment of  divorce  has  been  acquiesced  in 
for  the  period  of  several  years,  and 
the  plaintiff  has  again  been  married, 
some  better  reason  than  the  mere 
gratification  of  personal  feeling,  or 
the  desire  to  obtain  a  further  sum  of 
money  from  the  plaintiff,  should  be 
made  clearly  to  appear,  before  the 
court  would  be  warranted  in  granting 
such  an  application.  As  I  have  al- 
ready said,  the  ground  on  which  such 
an  order  could  be  made  would  be  one 
of  public  policy,  but  no  such  reason 
should  suffice  where,  after  the  ac- 
quiescence of  both  the  parties  in  the 
judgment  for  three  years,  an  innocent 
person  has  become  involved  by  mar- 
riage, and  the  opening  of  the  judg- 
ment would  involve  her  in  distress, 
and  perhaps  disgrace.  This  reason 
alone  would  be  sufficient  to  justify  me 
in  denying  the  motion,  if  there  were 
no  other  reasons  for  doing  so,  and 
leaving  the  parties  to  the  conse- 
quences of  their  own  acts  and  agree- 
ments, after  the  long  delay  that  has 
taken  place."  See  to  the  same  effect, 
Nichols  v.  Nichols  (1874)  25  N.  J.  Eq. 
60. 

In  Carlisle  v.  Carlisle  (1893)  96 
Mich.  128,  66  N.  W.  678,  a  similar  de- 
cision was  rendered,  it  appearing  that 
four  years  had  elapsed  since  a  collu- 
sive decree  of  divorce,  and  the  plain- 
tiff had  remarried  in  the  meantime. 

In  Johnson  v.  Johnson  (1913)  182 
Ala.  376,  62  So.  706,  the  court  refused 
to  disturb  a  collusive  decree  at  the 
suit  of  a  divorced  wife.  It  appeared 
that  it  had  been  acquiesced  in  for 
nearly  three  years  and  the  husband 
had  died.   The  court  said :    "And  now. 
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after  acquiescence  for  nearly  three 
years,  her  present  activity  is  con- 
fessedly due  solely  to  her  design  to 
acquire  the  property  of  her  husband, 
which  would  belons:  to  her  as  widow, 
but  not  as  divorcee." 

In  Whittley  v.  Whittley  (1908)  60 
Misc.  201,  111  N.  Y.  Supp.  1078,  the 
court  refused  to  set  aside  a  decree  of 
divorce  collusively  obtained  where  it 
appeared  that  the  plaintiff  had  delayed 
bringing  the  action  for  five  years,  that 
the  defendant  had  remarried  and  had 
issue  by  that  marriage,  and  that  her 
motive  was  to  recover  a  sum  of  money 
which  the  defendant  had  failed  to  pay 
her  under  an  illegal  agreement. 

In  Karren  v.  Karren  (1902)  25  Utah, 
87,  60  L.R.A.  294,  96  Am.  St.  Rep.  815, 
69  Pac.  465,  the  wife  sought  to  vacate 
a  decree  of  divorce  obtained  at  the 
suit  of  the  husband.  She  alleged,  in- 
ter alia,  that  her  husband  represented 
to  her  that  he  was  procuring  the  di- 
vorce because  of  the  insistence  of  his 
parents,  and  in  order  to  get  the  home- 
stead conveyed  to  him  by  his  father, 
and  that  he  represented  that,  after  the 
divorce  was  obtained,  he  would  remar- 
ry her,  and  that,  to  enable  him  to  pro- 
cure the  deed  to  the  homestead,  she 
refrained  from  appearing  and  defend- 
ing the  action.  In  denying  the  relief, 
the  court  said:  "The  plaintiff,  when 
she  gave  her  consent,  must  have 
known  that  the  contemplated  divorce 
could  only  be  procured  by  a  suppres- 
sion of  the  facts  and  false  testimony." 

In  Newman  v.  Newman  (1910)  27 
Okla.  381,  112  Pac.  1007,  the  plaintiff 
petitioned  the  court  to  set  aside  a  de- 
cree of  divorce,  alleging  in  substance 
that,  prior  to  the  taking  of  testimony 
before  the  referee,  the  defendant,  who 
was  the  plaintiff  in  the  divorce  action, 
with  intent  to  defraud  her,  agreed,  in 
consideration  that  she  would  offer  no 
testimo^  before  the  referee  and  make 
no  resistance  to  the  suit,  to  pay  her 
$600  alimony,  which  he  did,  and  fur- 
ther agreed  that  after  his  father  had 
conveyed  to  him  certain  property  he 


would  remarry  her.  A  demurrer  to 
the  petition  was  overruled;  but,  in  re- 
versing it  on  appeal,  the  court  said: 
"There  is  nothing  in  -the  petition 
which  would  justify  this  court  in  set- 
ting aside  the  decree  of  divorce  on  the 
ground  of  fraud.  The  petition  so  to 
do  discloses  the  same  to  have  been  ob- 
tained as  a  result  of  collusion  between 
the  parties,  and  this  court  will  leave 
them  where  it  finds  them."  See  to  the 
same  effect,  Erdman  v.  Erdman  (1914) 
48  Okla.  172,  141  Pac.  965. 

In  Wiemer  v.  Wiemer  (1911)  21  N. 
D.  871,  130  N.  W.  1015,  the  court  re- 
fused to  disturb  a  decree  of  divorce 
for  collusion,  it  appearing  that  a  finan- 
cial settlement  was  made  on  the  wife 
before  the  decree  was  entered,  and 
that  she  was  not  actuated  by  good 
motives  in  her  effort  to  set  aside  the 
decree. 

But  in  McDonald  v.  McDonald 
(1913)  175  Mo,  App.  513,  161  S.  W. 
850,  it  was  held  that  a  wife  was  not 
precluded  from  attacking  a  collusive 
decree  of  divorce,  although  she  had 
colluded  in  its  consummation.  The 
court  said:  "As  between  the  public, 
which  is  a  party  to  every  divorce  pro- 
ceeding and  is  represented  by  the 
court,  and  the  parties  of  record,  the 
fact  that  the  complaining  party  here 
was  willing  to  or  did  collude  in  allow- 
ing the  divorce  to  be  granted  fur- 
nishes no  reason  why  the  court,  repre- 
senting the  state,  should  not  set  aside 
the  decree  because  of  fraud  and  col- 
lusion in  a  suit  of  the  character  of  the 
one  now  under  consideration." 

In  Greene  v.  Greene  (1854)  2  Gray 
(Mass.)  361,  61  Am.  Dec.  454,  the 
court  refused  to  set  aside  a  decree  of 
divorce  though  it  appeared  that  the 
husband  had  colluded  with  third  per- 
sons to  obtain  false  testimony  to  aid 
him  in  fraudulently  obtaining  a  de- 
cree. This  decision,  however,  was 
questioned  and  practically  overruled 
in  Edson  v.  Edson  (1867)  108  Mass. 
590.  11  Am.  Sep.  89S.  H.  B. 
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JOHN  P.  BUCKELEW,  Appt., 

V. 

BOARD  OP  CHOSEN  FREEHOLDERS  OP  MIDDLESEX  COUNTY. 


tfeu)  fersey  Court  of  Errors  and  Appeala'-June  17,  1918, 
(91  N.  J.  L.  517,  104  Atl.  308.) 

County  —  liability  for  injury. 

1.  In  the  absence  of  a  statute  imposins:  liability,  an  afction  will  not  lie 
in  behalf  of  an  individual  who  has  sustained  a  private  injury  by  reason 
of  the  neglect  of  a  public  corporation  to  perform  a  public  duty. 

[See  note  on  this  question  beginning  on  page  721.] 


Same  —  public  wrong  —  liability. 

2.  In  the -absence  of  a  statute  impos- 
ing liability,  a  public  corporation, 
charged  with  the  performance  of  a  pub- 
lic duty,  is  not  liable  to  an  individual 
either  for  neglect  to  perform,  or  negli- 
gence in  the  performance  of,  such  duty, 
whereby  a  public  wrong  has  been  done 
for  which  indictment  will  lie,  although 
such  individual  has  suffered  special 
damage. 

Headnotes  by  Walkeb,  Ch. 


Same  —  notice  —  efPect. 

8.  When  a  public  corporation  is  not 
liable  for  private  injury  to  an  individu- 
al, previous  notice  to  the  municipal  au- 
l^orities  of  the  condition  which  caused 
the  injury  will  not  operate  to  impose 
liabilil^. 
Same  —  paarive  wrong. 

4.  As  the  plaintiflTs  injury  did  not 
result  from  any  active  wrongdoing  of 
the  defendant,  a  public  corporation,  he 
cannot  recover, 


Appeal  by  plaintiff  from  a  judgment  of  the  Supreme  Court  directing  a 
nonsuit  in  an  action  brought  to  recover  damages  for  personal  injuries  for 
which  defendant  was  alleged  to  be  responsible.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Edmund  A.  Hayes  and  Rus-  Sussex  County  v.  Strader,  18  N.  J. 
sell  E.  Watson,  for  appellant:  L.  108,  85  Am.  Dec  530;  Livermore  v. 


The  county  of  Middlesex  is  a  mu- 
nicipal corporation,  and  is  responsible 
to  individuals  suffering  special  dam- 
age, where  the  injury  is  the  result  of 
active  wrongdoing  chargeable  to  it. 

Hart  v.  Union  County,  57  N.  J.  L.  90, 
29  Atl.  490;  Kehoe  v.  Rutherford,  74  N. 
J.  L.  659,  122  Am.  St.  Rep.  411,  66 
Atl.  1046;  Bailey  v.  Osborn,  80  N.  J.  L. 
833,  78  Atl.  9,  Ann.  Cas.  1912A,  454. 

Mr.  Frederick  F.  Richardson,  for 
appellee : 

The  neglect  of  a  municipal  corpora- 
tion to  perform,  or  its  negligence  in 
the  performance  of,  a  public  duty  im- 
posed on  it  by  law,  such  as  the  proper 
repair  of  roads,  is  a  public  wrong,  to 
be  remedied  by  indictment,  and  cannot 
constitute  the  basis  of  a  civil  action  by 
an  individuid  who  has  suffered  par- 
ticular damage  by  reason  of  such 
neglect. 


Camden  County,  29  N.  J.  L.  245 ;  Pray 
V.  Jersey  City,  32  N.  J.  L.  394;  Waters 
V.  Newark,  56  N.  J.  L.  861,  28  Atl. 
717;  Bisbing  v,  Asbury  Park,  80  N.  J. 
L.  416,  33  L.R.A.(N.S.)  528,  78  Atl. 
196;  Hart  v.  Union  County,. 57  N.  J. 
L.  90,  29  Atl.  490 ;  Kehoe  v.  Rutherford, 
74  N.  J.  L.  659,  122  Am.  St.  Rep.  411, 
65  Atl.  1046;  Dohrmann  v.  Hudson 
County,  84  N.  J.  L.  689,  87  Atl.  463; 
Jerolaman  v.  Belleville,  90  N.  J.  L.  206, 
101  Atl.  244.  • 

Walker,  Ch.,  delivered  the  opinion 
ai  the  court: 

Plaintiff  was  injured  on  the  night 
of  Pebruary  1,  1915,  as  the  result 
of  an  accident  caused  by  an  automo- 
bile, which  he  was  driving,  running 
into  a  hole  in  the  road  known  as  the 
Woodbridge    and    New    Brunswick 
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in   Middlesex   county,   a    ities,  in  the  case  of  Strader  v.  Sus- 


tumpike 
county  road. 

The  director  of  the  board  of  chos- 
en freeholders  of  Middlesex  had 
been  notified,  about  a  month  before 
"the  accident,  of  the  condition  of  the 
highway  at  the  point  where  it  hap- 
pened, and  had  received  three  no- 
tices of  such  condition  during  that 
month.  E^ch  rain  caused  a  wash- 
out, and  it  was  the  practice  of  the 
board  of  freeholders  to  repair  the 
holes  thus  made  by  filling  them  up 
with  sand,  which  would  be  washed 
out  by  the  next  storm.  The  board 
of  freeholder  had  been  requested 
by  a  person  living  in  the  vicinity  to 
erect  a  retaining  wall  to  prevent 
these  washouts.  After  the  accident 
to  the  plaintiff,  the  highway,  at  the 
point  of  the  accident,  was  cemented, 
aftca:  which  the  road  remained  firm, 
and  there  were  no  further  wash- 
outs. 

At  the  conclusion  of  plaintiff's 
case  the  court  directed  a  nonsuit,  to 
which  plaintiff  excepted.  The  con- 
tention of  the  plaintiff  is  that  the 
-conduct  of  the  board  of  freeholders 
in  repairing  this  road  in  the  manner 
^in  which  it  did,  so  that  a  washout 
occurred  with  each  successive  rain- 
storm, and  with  knowledge  that 
such  washouts  would  occur, 
.amounted  to  active  wrongdoing. 
Unless  the  facts  in  the  case  at  bar 
bring  it  within  the  authorities 
which  hold  municipal  corporations 
liable  for  damages  to  those  suffer- 
ing injury  from  the  active  wrongdo- 
ing of  their  agents,  the  plaintiff 
-cannot  prevail,  and  the  nonsuit  was 
right. 

In  Livermore  v.  Camden  Ck>unty, 
81  N.  J,  L.  507,  Chief  Justice  Beas- 
ley,  speaking  for  this  court,  said  at 
page  508:  "That  an  action  will  not 
lie  in  behalf  of  an  individual  who 
has  sustained  spe- 
cial damage  by  rea- 
son of  the  neglect 
of  a  public  corp<n>ation  to  perform  a 
public  duty  I  consider  the  settled 
law  of  this  state.  This  was  the  doc- 
trine approved  of  by  the  supreme 
court,  after  much  research  and  a 
Careful  consideration  of  the  author- 


CovBtr^IikMI- 
Ity  for  Injvry. 


sex  County,  18  N.  J.  L.  108,  35  Am. 
Dec.  530,  and  the  same  principle 
was  reaffirmed  in  the  case  of  Cooley 
V.  Essex  County,  27  .N.  J.  L.  415. 
These  decisions,  in  my  judgment, 
rest  upon  the  solid  foundations  of 
ancient  precedent  and  public  pol- 
icy. 

This  doctrine  has  been  repeated- 
ly reaflBrmed. 

In  Hart  v.  Union  County,  57  N.  J. 
L.  90,  29  Atl.  490,  Mr.  Justice 
Magie,  afterwards  chief  justice  and 
chancellor,  speaking  for  the  su- 
preme court,  remarked  that  It  has 
been  uniformly  held  by  our  courts 
that,  in  the  absence  of  a  stat\;|^ory 
provision,  a  municipal  corporation 
charged  with  the  p^ormance  of  a 
public  duty  is  not  liable  to  an  indi- 
vidual for  neglect  to  perform  it,  or 
negligence  in  the  p^ormance  of 
such  duty,  whereby  g,„e-»«buo 
a  public  wrong  has  ■^'^*g- 
been  done  for  which  »*•"""''• 
indictment  will  lie,  although  such 
individual  has  suffered  special  damr 
age;  and  also  said  tiiat  Mr.  Justice 
Garrison  had  collected  all  the  cases 
in  Wators  v.  Newark,  66  N.  J.  L. 
361,  28  Atl.  717,  in  which  it  was 
held:  "The  neglect  of  a  municipal 
corporation  to  perform,  or  its  negli- 
gence in  the  performance  of,  a  pub^ 
lie  duty  imposed  on  it  by  law,  is  a. 
public  wrong,  to  be  remedied  by  in- 
dictment, and  cannot  constitute  the. 
basis  of  a  civil  action  by  an  individ- 
ual who  has  suffered  particular 
damage  by  reason  of  such  neglect. 
In  such  a  case  the  circumstance 
that  an  individual  specially  injured  , 
gave  notice  to  thre  municipal  author- 
ities is  of  no  avail,  if  the  special 
injury  was,  in  fact,  part  of  an  in- 
dictable offense." 

And  Mr.  Justice  Magie  observed 
in  Hart  v.  Union  County,  57  N.  J.  L. 
at  page  92,  29  Atl.  490:  "The  ex-r 
emption  of  municipal  coiiporations 
from  liability  to  such  actions  Yva^ 
been  put  by  our  courts  on  thtr 
ground  of  ancient  precedent  and 
public  policy.  Livermore  v.  Camr^ 
den  County,  29  N.  J.  L.  245,  s.  c, 
81  N.  J.  L.  607.    That  public  inter- 
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est  is  deemed  to  be  conserved  by 
this  exemption  from  liability  seems 
apparent  from  the  fact  that  the  leg- 
islature may  at  any  time  impose 
such  liability  on  municipal  corpora- 
tions, and  has  failed  to  do  so  except 
in  a  few  instances.  The  legislation 
giving  to  boards  of  chosen  freehold- 
ers the  right  to  acquire  and  main- 
tain public  highways,  out  of  which 
the  public  duty  charged  in  this 
count  must  arise,  if  at  all,  does  not 
impose  on  such  boards  «ny  liability 
to  such  actions." 

In  Jersey  City  v.  Eieman,  50  N. 
J.  L.  246.  13  Atl.  170,  it  was  held 
that  the  rule  that  when  a  public 
sew^  breaks  from  faulty  construc- 
tion, and  private  property  is  injured 
thereby,  an  action  will  not  lie;  but  if 
the  city  be  notified  of  such  break  it 
then  owes  a  duty  to  the  individual 
injured,  and  for  the  breach  of  which 
an  action  will  lie,  but  only  when  the 
break  in  the  sewer  occasions  a  pri- 
vate nuisance;  for  if  a  public  nui- 
sance be  the  result  the  only  remedy 
is  by  indictment.  In  the  case  at 
bar  the  plaintiff  suffered  a  private 
injury,  but  only  as  one  of  the  pub- 
lic, for  the  nuisance  was  public,  and 
as  such  was  remediable  by  indict- 
ment. 

The  plaintiff  appellant  contends 
that  the  case  at  bar  is  within  the 
doctrine  of  Hart  v.  Union  County, 
supra;  Kehoe  v.  Rutherford,  74  N. 
J.  L.  659,  122  Am.  St.  Rep.  411,  65 
Atl.  1046;  and  Bailey  v.  Osbom,  80 
N.  J.  L.  333,  78  Atl.  9,  Ann.  Cas. 
1912A,  454,  and  that  these  cases 
sustain  his  contention  and  right  to 
recover. .  The  doctrine  of  Hart  v. 
Union  County  does  not  aid  the 
plaintiff,  but  is  an  authority  the 
other  way,  as  above  pointed  out. 
Kehoe  y.  Rutherford,  in  this  court, 
opinion  by  Mr.  Justice  Trenchard,  is 
an  authority  of  the  same  kind,  for 
there  the  exemption  of  a  municipal- 
ity from  actions  by  individuals  suf- 
fering special  damage  from  its  neg- 
lect to  perform,  or  its  negligence  in 
peiforming,  public  duties,  was  ex- 
pressly recognized  and  reaffirmed, 
while  it  was  held,  on  the  particular 
facts  of  that  case,  that  an  action  lay 


for  the  diversion  of  surface  wtfter 
by  a  municipality  from  the  course  it 
would  otherwise  take,  and  casting  it 
in  a  body  large  enough  to  do  sub- 
stantial injuiy,  on  land  where,  but 
for  an  artificial  drain,  it  would  not. 
go.  The  lands  and  property  dam- 
aged were  those  of  the  plaintiff 
Kehoe;  they  were  not  public  prop- 
erty  in  any  sense,  and  the  damage,, 
consequently,  was  that  suffered  by 
the  owner  alone,  dissociated  from 
his  membership  in  the  general  pub- 
lic. 

In  Bailey  v.  Osbom,  after  certain 
drainage  work  had  been  done  by 
commissioners  appointed  under  the- 
statute,  the  defendants  cleaned  out 
a  ditch  that  had  been  dug,  and 
threw  the  refuse  upon  the  plaintiff's 
land.  Mr.  Justice  Swayze,  speaking, 
for  this  court  (80  N.  J.  L.  at  page- 
334),  observed  that  there  was  noth- 
ing to  show  that  the  borough  of  At- 
lantic Highlands  had  in  any  way  ac- 
quired a  right  to  throw  refuse  from 
a  ditch  upon  the  plaintiff's  land; 
that  the  parties  committing  the- 
trespass  must  answer  in  damages  r 
and  that  a  municipal  corporation  is^ 
liable  for  such  misconduct  is  settled 
in  this  state,  citing  Hart  v.  Union 
County  and  Kehoe  v.  Rutherford, 
supra. 

The  highway  in  question  was  & 
public  road,  the  duty  of  construct- 
ing and  maintaining  which  is  im- 
posed upon  the  board  of  chosen 
freeholders;  but  there  is  no  statute- 
imposing  upon  the  board  liability- 
for  damages  incident  to  the  road 
falling  out  of  repair,  and  that  is  this- 
case.  Not  only  the  plaintiff,  but 
everyone  else  using  the  highway, 
was  liable  to  suffer  the  same  injury 
at  the  same  {dace  by  reason  of  the 
depression  caused  by  the  washout 
resulting  from  rain.  It  is  true  that 
a  person  living  in  the  vicinity  re- 
peatedly notified  the  director  of  the 
board  of  freeholders  of  these  wash- 
outs, and  on  at  least  one  occasion  re- 
quested that  a  retaining  waU  be 
placed  there  to  prevent  them.  Aft- 
er the  accident  the  road  was  actual- 
ly  repaired   with   cement   in   the: 
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washout  area,  and  has  not  since 
given  way;  but 
-XS^"  **  those  things  do  not 
operate  to  impose  a 
liability,  which  can  only  be  created 
by  statute. 

It  is  not  suggested  that  the  board 
of  fireeholders  were  required  by  law, 
statutory  or  otherwise,  to  repair  the 
road  with  any  particular  kind  of  ma- 
terial ;  but  even  if  the  board  were  so 
required,  and  it  were  shown  that 
other  material  was  used,  the  plain- 
tifiF  would  have  to  go  further  and 
rest  upon  a  statute  which  enacted 
that  liability  for  damages  would  be 
visited  upon  the  board  for  failure  to 
repair  with  the  given  material,  and 
admittedly  there  is  no  such  statute. 
If  the  repairs  were  made  with  mate- 
rial which  in  and  of  itself  would 
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cause  injury,  a  different  question 
would  doubtless  be  presented;  but 
there  is  neither  proof  nor  sugges- 
tion of  anything  of  that  kind  in  the 
case.  Unless  and  until  the  legisla- 
ture interferes,  if  it  ever  sees  fit  to 
do  so,  liability  in  the  class  of  cases 
in  which  that  under  consideration  is 
one  will  not  attach  to  public  cor- 
porations for  the  result  of  accidents 
growing  out  of  a  want  of  repair  of 
public  highways. 

As  the  plaintifTs  injury  did  not 
result  from  any  active  wrongdoing 
of  the  defendant  corporation,  he 
cannot  recover.     It 

follows        that        the    Sane- 

nonsuit  was  right,  p~»tr«  wro««. 
and   the   judgment 
under  review  should  therefore  be 
affirmed,  with  costs. 


ANNOTATION. 
RetpoBsibiUty  of  county  for  injury  from  defect  in  hig^wigr* 


L  Scope,  721. 

n.  In  the  absence  of  statate,  721. 
III.  Vnder  statute,  723. 

I.  Scope. 

This  note  treats  only  the  question 
whether  or  not  a  county  is  bound  to 
respond  at  all  for  injuries  due  to  the 
defective  condition  of  a  highway,  and 
is  not  concerned  with  cases  which, 
either  by  virtue  of  statute  or  in  the 
absence  of  statute,  assume  that  a  coun- 
ty may  be  responsible,  and  consider 
the  question  of  liability  upon  the  mer- 
its and  facts  of  the  individual  case. 

The  question  of  liabilily  for  injuries 
caused  by  or  resulting  from  defective 
bridges  and  approaches  thereto,  being 
in  a  sense  distinctive,  has  also  been 
excluded. 

//.  In  the  abaence  of  atatuta. 

The  authority  is  to  the  effect  that, 
in  the  absence  of  statute  imposing  a 
liability,  counties  are  not  liable  for 
injuries  to  travelers  resulting  from 
roads  or  highways  being  in  a  defective 
condition,  a  distinction  in  this  respect 
generally  being  drawn  between  quasi 
corporations,  such  as  counties,  and  ac- 
tual corporations,  such  as  cities  and 
towns.  For  instance,  this  distinction 
2  A.L.R.— 46. 


between  municipal  corporations  and 
counties  was  recognized  in  Madden  v. 
Lancaster  County  (1894)  12  C.  C.  A. 
566,  27  U.  S.  App.  528,  65  Fed.  188, 
wherein  the  court,  after  ruling  that 
while  cities  that  voluntarily  accept 
charters  from  the  state  to  govern 
themselves  are  municipal  corporations 
proper,  and  generally  liable  for  negli- 
gence in  the  care  of  streets,  counties 
are  but  quasi  corporations,  with  lim- 
ited powers  and  liabilities,  and,  in  the 
absence  of  statute,  not  liable  for  such 
negligence,  said:  "They  [counties] 
exist  only  for  the  purpose  of  the  gen- 
eral political  government  of  the  state. 
They  are  the  agents  and  instrumen- 
talities the  state  uses  to  perform  its 
functions.  All  the  powers  with  which 
they  are  intrusted  are  the  powers  of 
the  state,  and  the  duties  imposed  upon 
them  are  the  duties  of  the  state;  and 
in  as  much  as  the  sovereign  power  is 
not  amenable  to  individuals  for  neg- 
lect in  the  discharge  of  public  duty, 
and  cannot  be  sued  for  such  neglect 
without  express  permission  from  the 
state  itself,  so  these  quasi  corpora- 
tions, its  agents,  are  not  liable  for  such 
negligence,  and  no  action  for  dam- 
ages arising  therefrom  can  be  main- 
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tained  against  any  of  them,  in  the 
absence  of  an  express  statute  impos- 
ing the  liability  and  permitting  the 
action."  And  again,  in  El  Paso  Coun- 
ty V.  Bish  (1898)  18  Colo.  474,  38  Pac. 
184,  in  answering  the  contention  that 
"no  valid  reason  exists  for  exempting 
counties  from  liability  for  injuries  re- 
sulting from  defective  highways  and 
bridges,  while  holding  cities  and 
towns  liable  for  such  injuries,"  the 
court  said:  "A  sufficient  answer  to 
tlv.e  argument  is  to  be'  found  in  the 
distinction  existing  between  munici- 
pal corporations,  created  by  the  re- 
quest and,  under  our  Constitution,  by 
the  act  of  the  citizens  resident  within 
the  territorial  limits  thereof,  for  their 
local  advantage  and  convenience,  and 
counties,  which  are  created  by  the  leg- 
islature for  the  purpose  of  exercising 
a  part  of  the  political  power  of  the 
state."  Another  reason  advanced  in 
this  case  was  that  cities  are  confined 
within  small,  compact  limits,  provided 
with  officers  authorized  to  receive  no- 
tice and  to  act  promptly  in  all  emer- 
gencies; while  it  is  more  difficult,  if 
not  impossible,  for  counties,  with  their 
limited  complement  of  officers  and  in- 
adequate means,  to  guard  against  de- 
fects in  the  highways.  And  in  the 
following  additional  cases,  which  fall 
within  the  scope  of  the  present  anno- 
tation, a  distinction  was  drawn  or  rec- 
ognized between  municipal  corpora- 
tions and  counties,  based  in  substance 
on  the  grounds  advanced  in  the  pre- 
ceding cases:  Montgomery  v.  Ross 
(1916)  195  Ala.  362,  70  So.  634,  18  N. 
C.  C.  A.  605;  Millwood  v.  De  Kalb 
County  (1899)  106  Ga.  743,  32  S.  E. 
577;  Cones  v.  Benton  County  (1893) 
187  Ind.  404,  87  N.  E.  272;  Soper  v. 
Henry  County  (1868)  26  Iowa,  264; 
Snethen  v.  Harrison  County  (1915) 
172  Iowa,  81,  162  N.  W.  12;  Watkins 
V.  County  Ct.  (1888)  30  W.  Va.  657,  6 
S.  E.  654. 

More  specifically,  the  rule  is  that, 
at  common  law,  counties  are  not  liable 
in  a  private  action,  for  damages  sus- 
tained by  a  person  in  consequence  of 
failure  to  keep  in  repair  the  highways 
within  their  boundaries.  Millwood  v. 
De  Kalb  County  (1899)  106  Ga.  743, 
32  S.  B.  677;  Soper  v.  Henry  County 


(1868)  26  Iowa,  264;  Blue  Grass  Trac- 
tion Co.  V.  Grover  (1909)  135  Ky.  685, 
185  Am.  St.  Rep.  498,  128  S.  W.  264; 
Schneider  v.  Cahill  (1910)  —  Ky.  — , 
27  LJl.A.(NiJ.)  1009,  127  B.  W.  148; 
Ockerman  v.  Woodward  (1915)  165 
Ky.  752,  L.R.A.1916A,  1005,  178  S.  W. 
1100;  Baltimore  County  v.  Wilson 
(1908)  97  Md.  207,  64  Atl.  71,  66  Atl. 
596;  Wade  v.  Gray  (1913)  104  Miss. 
151,  43  L.R.A.(N.S.)  1046,  61  So.  168; 
Goes  V.  Gage  County  (1903)  67  Neb. 
616,  93  N.  W.  9^;  Franklin  County 
V.  Darst  (1917)  96  Ohio  St.  163,  117 
N.  E.  166;  Whitney  v.  Hamilton  Coun- 
ty (1916)  21  Ohio  C.  C.  N.  S.  278,  4 
Ohio  App.  208;  Templeton  y.  Linn 
County  (1892)  22  Or.  818,  16  L.BJI. 
730,  29  Pac.  796.  And  that,  since 
there  is  no  common-law  obligation 
resting  upon  quasi  corporations,  such 
as  counties,  to  repair  highways,  and 
as  they  are  under  no  obligation  to  do 
so  unless  by  force  of  statute,  they  of 
course,  in  the  absence  of  a  duty  to 
maintain  and  repair,  are  not  liable  for 
defects,  see  Barnett  v.  Contra  Costa 
County  (1885)  67  Cal.  77,  7  Pac.  177. 
In  fact,  it  seems  to  be  well  settled  .that 
a  county  is  not  liable  for  injuries 
caused  by  a  defect  in  a  highway,  in 
the  absence  of  a  special  statutory  dec- 
laration of  liability.  The  following 
cases  so  hold:  Madden  t.  Lancaster 
County  (1894)  12  C.  C.  A.  566,  27  U. 
S.  App.  528,  65  Fed.  188;  Montgomery 
V.  Ross  (1916)  196  Ala.  362,  70  So. 
634,  13  N.  C.  C.  A.  505;  Millwood  v. 
De  Kalb  County  (1899)  106  Ga.  743, 
82  S.  E.  677;  Hubbard  v.  Fulton  Coun- 
ty (1915)  144  6a.  868,  87  S.  E.  281, 
12  N.  C.  C.  A.  199;  Cones  ▼.  Benton 
County  (1898)  187  Ind.  404,  37  N.  E. 
272;  Shrum  v.  Washington  County 
(1896)  IS  bid.  App.  585,  41  N.  E.  349; 
Soper  V.  Henry  County  (1868)  26 
Iowa,  264;  Snethen  v.  Harrison  (boun- 
ty (1915)  172  Iowa,  81,  152  N.  W.  12; 
Gibson  v.  Sioux  County  (1918)  — 
Iowa,  — ,  168  N.  W.  80;  Sinkhom  v. 
Lexington,  H.  &  P.  Tump.  Co.  (1901) 
112  Ky.  205,  65  S.  W.  356;  Hart- v. 
Union  County  (1894)  57  N.  J.  L.  90, 
29  Atl.  490;  BUCKELEW  V.  MiSDUESSC 
County  (reported  herewith)  ante, 
718;  Templeton  v.  Beard  (1912)  159 
N.  C.  63,  74  S.  E.  785;  Franklin  Coun- 
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ty  V.  Darat  (1917)  96  Ohio  St  168, 117 
N.  E.  166;  Whitney  v.  Hamilton  Conn- 
ie (1916)  21  Ohio  C.  C.  N.  S.  278.  4 
Ohio  App.  208;  Templeton  v.  Linn 
County  (1892)  22  Or.  818,  15  L.RA. 
730,  29  Pae.  796;  Schroeder  t.  Mult- 
nomah Coanty  (1904)  46  Or.  92,  76 
Fac.  772;  Hill  t.  Laurens  County 
(1890)  84  S.  C.  141,  13  S.  E.  318; 
Blum  v.*  Richland  (bounty  (1892)  38 
S.  C.  291, 17  S.  E.  20;  Clark  v.  Lincoln 
County  (1889)  1  Wash.  618,  20  Pac. 
576;  Watkins  V.  County  Ct.  (1888)  80 
W.  Va.  657,  5  S.  E.  654. 

The  reason  most  generally  assigned 
for  the  rule  that  a  county  is  not  lia- 
ble for  injuries  caused  by  a  defective 
highway  is,  that  it  is  a  political  divi- 
sion of  the  state,  imposed  upon  the 
people  merely  for  the  purpose  of  exer- 
cising a  part  of  the  sovereign  power 
of  the  state,  and  consequently,  in.  the 
absence  of  a  statute  especially  im- 
posing liability,  liable  only  to  the  ex- 
tent the  state  itself  would  be.  Mill- 
wood V.  De  Kalb  County  (1899)  106 
Ga.  743,  32  S.  E.  677;  Cones  v.  Benton 
(bounty  (1898)  137  bid.  404,  37  N.  E. 
272;  Shrum  v.  Washington  County 
(1803)  IS  Ind.  App.  586,  41  N.  E.  349; 
Soper  V.  Henry  County  (1868)  26 
Iowa,  264;  Snethen  v.  Harrison  County 
(1916)  172  Iowa,  81,  162  N.  W.  12; 
Blue  Grass  Traction  Co.  v.  Grover 
(1909)  136  Ky.  685,  136  Am.  St.  Rep. 
498,  123  S.  W.  264;  Blum  v.  Richland 
County  (1892)  38  S.  C.  291,  17  S.  E. 
20;  Clark  v.  Lincoln  County  (1889)  1 
Wash.  618,  20  Pac.  576;  Watkins  v. 
County  Ct.  (1888)  30  W.  Va.  657,  6  S. 
E.  664.  In  Montgomery  V.  Ross  (1916) 
196  Ala.  362,  70  So.  634,  18  N.  C.  C. 
A.  605,  it  was  said:  "The  power  and  . 
authority  which  the  county  exercises 
in  reference  to  roads  and  bridges,  in 
its  -character  and  nature,  is  govern- 
mental rather  than  corporate;  and, 
upon  principles  of  the  common  law,  a 
county  cannot  be  made  answerable  to 
private  individuals  for  injury  result- 
ing from  the  failure  to  exercise  the 
power  in  the  manner  most  conducive 
to  the  public  safety." 

The  rule  that  a  county,  in  the  ab- 
sence of  statutory  imposition  of  lia- 
bility, is  not  liable  for  injury  caused 
by  a  defective  highway,  has  been  held 


to  apply,  whether  the  alleged  cause  of 
action  arose  from  the  negligent  per- 
formance of  duties  which  the  county 
authorities  were  bound  to  perform,  or 
from  a  negligent  discharge  of  duties 
voluntarily  assumed  in  the  exercise 
of  a  discretion  vested  in  them  by  law. 
Millwood  V.  De  Kalb  County  (1899) 
106  Ga.  743,  32  S.  E.  677. 

III.  Under  etatute. 

"There  can  be  no  question  but  that 
the  county  can  be  made  liable  for  an 
injury  directly  caused  through  its  neg- 
ligently allowing  defects  to  remain  in 
a  public  road."  Anne  Arundel  Coun- 
ty V.  Collison  (1913)  122.  Ind.  91,  89 
Atl.  325.  And  see  Blum  v.  Richland 
County  (1892)  38  S.  C.  291, 17  S.  E.  20. 
■  But  the  general  rule  is  that  a  stat- 
ute does  not  create  a  liability  in  cases 
of  the  character  under  consideration, 
unless  it  is  express.  See  Barnett  v. 
Contra  Costa  County  (1886)  67  CaL 
77,  7  Pac.  177;  Soper  v.  Henry  County 
(1868)  26  Iowa,  264;  and  Snethen  v. 
Harrison  County  (1916)  172  Iowa,  81, 
152  N.  W.  12.  Applying  the  rule,  it 
has  been  held  in  California  that  a 
statutory  provision,  making  a  county 
"responsible  for  providing  and  keep- 
ing passable  and  in  good  repair 
bridges  and  all  public  highways,"  does 
not  create  a  liability  in  damages  for 
a  failure  to  so  keep  its  highways;  the  " 
theory  being  that,  if  the  legislature 
had  intended  to  create  so  decided  a 
change  in  the  liability  of  counties,  it 
is  presumed  that  it  would  have  used 
more  appropriate  language.  Barnett 
V.  Contra  Costa  County  (CaL)  supra. 
And  in  Kentucky  a  similar  conclusion 
was  reached  in  Sinkhom  v.  Lexington, 
H.  &  P.  Tump.  Co.  (1901)  112  Ky.  205, 
65  S.  W.  366,  where  the  statute  pro- 
vided that  the  named  authorities 
should  maintain  and  keep  in  repair  the 
roads  in  question.  And  in  the  Iowa 
case  of  Snethen  v.  Harrison  County 
(1915)  172  Iowa,  81,  162  N.  W.  12,  it 
was  held  that  a  road  law,  authorizing 
and  requiring  counties  to  establish 
county  roads,  etc.,  did  not  impose  a 
liability  for  negligent  performance  of 
the  work.  So,  in  Schroeder  v.  Mult- 
nomah County  (1904)  45  Or.  92,  76 
Pac.  772,  it  was  said  that  it  is  well 
settled  that  merely  requiring  a  coun- 
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ty  to  keep  its  roads  and  highways  in 
repair,  and  giving  it  ample  power  to 
provide  means  with  which  to  dis- 
charge the  obligation,  does  not  ren- 
der it  liable  for  an  injury  resulting 
from  a  defect  in  a  road  or  highway. 

However,  it  has  been  said  that  a 
statute  by  necessary  implication  may 
create  a  liability.  See  Millwood  v.  De 
Kalb  County  (1899)  106  Ga.  743,  32 
S.  E.  677;  Hubbard  v.  Fulton  County 
(1915)  144  6a.  363,  87  S.  E.  281,  12 
N.  C.  C.  A.  199;  Cones  v,  Benton  Coun- 
ty (1893)  137  Ind.  404,  37  N.  E.  272; 
Anne  Arundel  Couniy  v.  Duckett 
(1864)  20  Md.  468,  83  Am.  Dec.  567; 
Baltimore  County  v.  Wilson  (1903)  97 
Md.  207,  64  Atl.  71,  56  Atl.  696;  and 
Watkina  v.  County  Ct.  (1888)  30  W. 
Ya.  667,  6  S.  E.  664.  Thus,  in  Anne 
Arundel  County  v.  Duckett  (1864)  20 
Md.  468,  83  Am.  Dec.  657,  it  was  held 
that  where  county  commissioners  are 
incorporated  and  given  "charge  and 
control  over  the  public  roads,"  are  au- 
thorized "to  levy  all  needed  taxes," 
and  "to  pay  and  discharge  all  claims 
on  or  against  the  county,  which  have 
been  expressly  or  impliedly  authorized 
by  law,"  there  is  a  concurrence  of  all 
the  conditions  necessary  to  constitute 
legal  liability  so  that  the  conmiission- 
ers  can  be  held  liable  in  their  official 
capacity  for  injuries  resulting  from 
allowing  a  public  road  to  be  in  bad 
repair,  the  court  saying  that  the  stat- 
ute conferred  imperative  authority 
upon  the  commissioners,  and  that  the 
words  "power  and  authority"  could 
be  construed  "duty  and  obligation." 
To  the  same  effect  are  Calvert  County 
V.  Gibson  (1872)  36  Md.  229;  Harford 
County  V.  Hamilton  (1883)  60Md.340, 
45  Am.  Rep.  739 ;  Alleghany  County  v. 
Broadwaters  (1888)  69  Md.  533,  16 
Atl.  223,  and  Richardson  v.  Kent  Coun- 
ty (1918)  120  Md.  153,  87  Atl.  747.  It 
will  be  noted  that  in  these  cases  there 
was  a  specially  corporated  body  which 
made  it  an  actual  corporation,  the 
same  as  a  city  or  town,  and  not  mere- 
ly a  county  or  quasi  corporation.  On 
the  other  hand,  Jiowever,  in  applying 
the  rule  that  a  statute  may  create  a 
liability  by  implication,  it  has  been 
held  that  mere  statutory  authority  to 
a    county    to    construct    free    gravel 


roads,  and  providing  agencies  and 
means  for  keeping  such  roads  in  re- 
pair through  the  direction  and  control 
of  the  board  of  county  commissioners, 
does  not  create  an  implied  liability  for 
injuries  sustained  by  reason  of  defects 
in  the  construction  and  repair  of  such 
roads.  Cones  v.  Benton  County  (1898) 
187  Ind.  404,  37  N.  E.  272;  Shrum  v. 
Washington  County  (1895)  13  Ind. 
App.  586,  41  N.  E.  349.  So.  in  New 
Jersey,  it  has  been  held  that  N.  J. 
Pamph.  Laws  1889,  p.  58,  which  au- 
thorizes counties  to  improve  and  main- 
tain public  roads,  does  not  render 
them  liable  for  injuries  caused  by  fail- 
ure to  keep  the  same  in  proper  repair, 
at  least,  in  the  absence  of  active 
wrongdoing.  Hart  v.  Union  County 
(1894)  67  N.  J.  L.  90,  29  Atl.  490.  And 
see  the  reported  case  (Buckelew  v, 
Middlesex  County,  ante,  718). 

But,  in  fact,  the  generalrule  seems 
to  be  that  statutes  imposing  a  liability 
on  counties,  being  in  derogation  of  the 
common  law,  are  not  to  be  extended 
beyond  the  plain  meaning  of  their 
terms.  It  was  so  held  in  Franklin 
County  V.  Darst  (1917)  96  Ohio  St. 
163,  117  N.  E.  166;  Whitaey  v.  Hamil- 
ton County  (1915)  21  Ohio  C.  C.  N.  S. 
273,  4  Ohio  App.  208,  and  Schroeder  v. 
Multnomah  County  (1904)  45  Or.  92, 
76  Pac.  772.  In  the  Darst  Case  the 
court  said  that,  in  the  interpretation 
of  a  statute  seeking  to  impose  a  lia- 
bility on  a  county  in  abrogation  or 
modification  of  the  common-law  rale, 
"the  statutory  terms  must  clearly  im- 
port such  intention,  and,  if  doubtful 
or  ambiguous,  should  be  resolved 
against  its  imposition." 

A  considerable  number  of  jurisdic- 
tions have  egress  statutes  imposing 
liability  upon  counties  for  injury 
caused  by  defective  highways. 

For  example,  in  Nebraska,  Sess. 
Laws  1889,  p.  77,  Consol.  Stat.  1891. 
§  1934,  made  counties  liable  for  spe- 
cial damages  caused  by  the  insuffi- 
ciency of,  or  their  failure  to  keep  in 
repair,  highways  which  it  was  their 
duty  to  maintain,  provided  the  action 
was  brought  within  thirty  days  after 
damages  were  incurred.  See  Madden 
V.  Lancaster  County  (1894)  12  C.  C. 
A.  666,  27  U.  S.  App.  628,  66  Fed.  188. 
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lioldiag  that  the  limitation  of  time 
within'  which  the  action  may  be 
brought  does  not  render  the  statute 
unconstitutional. 

And  like  provisions  were  enacted  in 
Nebraska  in  1889  (Laws  1889,  chap. 
7,  §  4),  and  later  were  incorporated 
into  Neb.  Gomp.  Stat.  1901,  chap.  78-, 
§  117;  Anno.  Stat  §  6185;  and  Rev. 
Stat.  1918,  §  2995.  These  provisions 
are  effective  except  as  to  such  counties 
as  have  adopted  the  Township  Organi- 
zation Act,  under  which  liability  for 
insuflScient  or  want  of,  repair  of  high- 
ways, is  imposed  upon  the  townships. 
See  Goes  v.  Gage  County  (1908)  67 
Neb.  616,  98  N.  W.  928,  and  Swift  v. 
Sarpy  County  (1918)  —  Neb.  — ,  167 
N.  W.  458.  And  Neb.  Anno.  Stat.  1911, 
§  6197,  also  expressly  made  a  county 
liable  in  damages  for  injuries  result- 
ing from  a  failure  to  perform  its  duty 
to  keep  its  highways  in  repair.  See 
Beebe  v.  Scott's  Bluff  County  (1912) 
58  Neb.  501,  138  N.  W.  737. 

And  a  similar  liability  was  created 
by  Michigan  Pub.  Acts  1909,  No.  288, 
•chap.  4,  §§  19,  21,  which  in  effect  pro- 
vide that  county  road  conunissioners 
shall  improve,  repair,  and  maintain 
county  roads,  and  that  the  provisions 
t>f  law  governing  liability  of  town- 
ships, cities,  villages,  and  corporations 
for  damages  shall  apply  to  counties 
adopting  the  county  road  system.  See 
Ferguson  v.  Muskegon  County  (1914) 
181  Mich.  335,  148  N.  W.  212. 

And  in  Ohio,  by  law  enacted  in  1894 
tGen.  Code,  §  2408),  a  liability  was 
unposed  on  county  commissioners  in 
Uteir  official  capacity  for  damages  re- 
ceived by  reason  of  their  negligence 
or  carelessness  in  not  keeping  any 
public,  state,  or  county  road  in  proper 
repair.  See  Whitney  v.  Hamilton 
County  (1915)  21  Ohio  C.  C.  N.  S.  273, 
4  Ohio  App.  208,  holding  that  the  stat- 
ute must  be  strictly  construed  in  favor 
of  the  county  officials. 

So,  in  West  Virginia,  by  Code  1887, 
chap.  48,  §  53,  any  person  injured  in 
person  or  property  by  reason  of  a  pub- 
lic road  being  out  of  repair  could  re- 
cover all  damages  sustained  by  him  by 
reason  thereof  in  an  action  against 
tiie    counly    court.     See    Watkins    v. 


County  Ct.  (1888)  80  W.  Va.  657,  57 
S.  E.  654,  and  Phillips  v.  Ritchie  Coun- 
ty (1888)  31  W.  Va.  477,  7  S.  E.  427. 

And  in  South  Carolina,  by  virtue  of 
a  statute  enacted  in  1874,  any  person 
injured  or  damaged  through  a  defect 
in  the  repair  of  a  highway  could  re- 
cover his  damages  in  an  action  against 
the  county.  -See  Acker  v.  Anderson 
County  (1884)  20  S.  C.  495;  Chick  v. 
Newberry  &  Union  Counties  (1887) 
27  S.  C.  419,  8  S.  E.  787;  Hill  v.  Lau- 
rens County  (1890)  84  S.  C.  141,  18 
S.  E.  318;  and  Blum  v.  Richland  Coun- 
ty (1892)  38  S.  C.  291, 17  S.  E.  20,— all 
of  which  quote  Gen.  Stat.  §  1087 ;  and 
Duncan  v.  Greenville  County  (1904) 
71  S.  C.  170,  50  S.  E.  776,  which  quotes 
1  S.  C.  Code  of  Laws,  §  1347,— all  of 
which  apply  these  express  statutory 
provisions. 

And  in  Oregon,  until  repealed  in 
1887,  it  was  provided  by  Code,  §  347, 
that  an  action  may  be  maintained 
against  a  county  for  an  injury  arising 
from  some  act  or  omission  of  such 
county,  which  statute  created  a  lia- 
bility for  injuries  from  defects  in 
highways.  See  Templeton  v.  Linn 
County  (1892)  22  Or.  813,  15  L.R.A. 
780,  29  Pac.  795,  which  held  that  the 
repeal  of  the  statute  did  not  violate 
a  constitutional  provision  that  every 
man  shall  have  a  remedy  by  due  course 
of  law  for  injury  done  him  in  person  or 
property,  although  the  statute  was  in 
force  at  the  time  the  Constitution  was 
adopted.  .  But  the  Oregon  law  was 
again  changed  in  the  following  year 
by  the  ena,ctment  of  Laws  1893,  p.  171, 
§  1  (practically  re-enacted  by  Act 
1903.  p.  280,  §  59,  and  L.  O.  L.  §  6375), 
which  in  effect  provided  that  any  in- 
dividual who  is  injured  or  damaged 
while  lawfully  and  without  negligence 
traveling  on  a  public  highway,  in  con- 
sequence of  a  defect  in  such  highway, 
is  entitled  to  recover  compensatory 
damages.  See  Schroeder  v.  Multnomah 
County  (1904)  45  Or.  92,  76  Pac.  772, 
and  Buttle  v.  Douglas  County  (1917) 
87  Or.  105,  168  Pac.  1180. 

And  in  Ontario,  by  Rev.  Stat.  chap. 
184,  §  581,  every  road  and  highway, 
control  of  which  is  assumed  by  a 
county  corporation,  must  be  kept  in 
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repair  by  such  corporation,  which,  it 
was  declared,  shall  be  civilly  respon- 
sible for  all  damages  sustained  by  any 
person  by  reason  of  a  default.  See 
Balzer  v.  Gosfield  South  Twp.  (1889) 
17  Ont.  Rep.  700.  And  that  the  On- 
tario Highway  Improvement  Act  ren- 
ders a  'county  liable  for  injuries  re- 
sulting from  a  failure  tcrepair  a  high- 
way, see  Ackersviller  v.  Perth  County 

(1914)  32  Ont.  L.  Rep.  423,  affirmed  in 

(1915)  33  Ont.  L.  Rep.  698,  and  Bate- 
man  T.  Middlesex  County   (1911)  24 


Ont.  L.  Rep.  84,  19  Ont.  Week.  Rep. 
442. 

In  Nebraska,  by  virtue  of  Rev.  Stat. 
1913,  §  2996,  adjoining  counties,  trav- 
ersed by  a  public  highway  jointly  con- 
structed and  maintained,  are  jointly 
and  severally  liable  for  damages  to 
one  injured  by  reason  of  the  negli- 
gence of  such  counties  in  failing  to 
keep  the  highway  in  a  reasonably  safe 
condition  for  travel.  See  Ewh  v.  Otoe 
County  (1916)  98  Neb.  469,  168  N.  W. 
609.  G.  J.  C. 


COMMISSIONERS  OF  JOHNSTON  COUNTY 

V. 

B.  R.  LACY,  State  Treasurer,  Appt. 

Karth  Carolina  Supreme  Court— September  96,  19tf, 

(174  N.  C.  141,  93  S.  E.  482.) 

Constitutional  law  —  requiring  a  county  bond  for  town  debt  —  cost  of 
highways. 

1.  The  state  cannot,^  in  view  of  the  constitutional  provisions  that  no  one 
shall  be  deprived  of  his  property  but  by  the  law  of  the  land,  require  a 
county  to  give  bond  for  payment  of  interest  on  money  loaned  a  township 
for  improving  a  highway  of  an  exclusively  local  nature. 

iSee  note  on  this  qiiestion  beginning  on  page  746.] 

Bond  —  to  secure  repayment  of  Bumey     of  interest  on  money  loaned  a  town- 


for  road  —  form. 

2.  The  bond  required  by  statute  to 
be  executed  by  the  board  of  county 
commissioners,  to  secure  payment  to 
the  state  of  interest  on  money  loaned 
a  township  within  the  limits  of  the 
county  for  road  improvements,  is  a 
county  bond. 

Constitutional  law  —  lending  county 
credit. 

3.  The  legislature  cannot,  in  view  of 
the  constitutional  provision  forbidding 
a  county  to  lend  its  credit,  require  a 
county  to  give  its  bond  for  payment 


ship  within  its  limits,  to  improve  a 
highway  of  a  purely  local  nature. 

Statute  —  eenstractlon  —  eonstitu^ 
tionality. 

4.  The  principle  that,  when  two  con- 
structions of  a  statute  are  permissible, 
that  should  be  adopted  which  is  in  ac- 
dord  with  the  organic  law,  does  not 
justify  a  departure  from  the  plain  and 
natural  significance  of  the  words  em- 
ployed, and  which  the  meaning  and 
purpose  of  the  law  clearly  tend  to  con- 
firm and  support. 


(Clark,  Ch.  J.,  dissents.) 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Wake 
County  in  favor  of  plaintiffs  in  an  action  brought  to  compel  defendant 
to  turn  over  certain  funds  for  a  road  improvement,  pursuant  to  the  pro> 
visions  of  a  statute.    Reversed. 


Statement  by  Hoke,  J. : 

From  the  facts  as  presented,  it 
appears  that  O'Neal  township,  in 
Johnston  counly,  having  decided  by 
popular  vote  to  apply  to  the  state 


for  a  loan  of  $40,000  to  establish 
and  maintain  a  system  of  public 
roads  in  said  township,  pursuant  to 
the  provisions  of  chapter  6,  Laws 
1917,  entitled,  "An  Act  to  Encoui^ 
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Una  by  State  Aid,"  and  the  result 
bavins:  been  duly  certified  to  the 
board  of  commissioners  of  said 
county,  that  body  passed  a  resolu- 
tion to  levy  a  special  tax  in  said 
township  at  the  approachinsr  Au- 
gust meeting  in  1917,  to  meet  the 
obligations  imposed  by  the  statute, 
duly  applied  for  said  loan,  and  pre- 
pared and  tendered  to  defendant, 
the  state  treasurer,  the  bond  of  the 
county  in  the  sum  of  $40,000,  prom- 
ising to  repay  said  loan  and  interest 
thereon  at  5  per  cent  for  forty-one 
years,  payable  semiannually,  and  to 
be  computed  at  said  rate  on  each  in- 
stalment of  said  loan  from  the  date 
same  should  be  advanced.  Said 
bond  contained  provision,  also, 
"that,  in  default  of  prompt  pay- 
ment of  said  interest  as  it  ac^ 
crues,  the  said  county  of  Johnston 
promises  to  pay  the  penalties  pre- 
scribed by  §  12,  said  chapter  6,  and 
to  observe  and  be  bound  by  ottier 
provisions  of  the  act." 

Accompanying  the  offer  of  the 
bond  was  a  request  from  the  board 
of  commissioners  that  the  treasurer 
presently  advance  on  said  loan  an 
instahnent  of  $15,000,  etc.  The 
same  facts  are  applicable  in  case 
of  Selma  township,  in  said  county, 
except  the  amount  voted  and  total 
loan  applied  for  was  $50,000.  The 
defendant,  the  state  treasurer,  de- 
clined to  accept  the  bond  and  ad- 
vance the  money,  contending:  "(1) 
That  tiie  act  was  invalid.  (2)  That 
the  bond  tendered  was  not  in  prop- 
er form.  (8)  That  the  proposed 
tax  levy  was  invalid,"  etc. 

The  court,  being  of  opinion  with 
the  plaintiff,  so  entered  its  judg- 
ment, and  directed  that  the  state 
treasurer  pay  the  commissioners 
the  amounts  asked  for  in  accordance 
with  the  provisions  of  the  law. 
Defendant  thereupon  excepted  and 
appealed. 

Messrs.  James  S.  Manning,  Attorney 
General,  and  R.  H.  Sykes,  Assistant 
Attorney  General,  for  appellant: 

All  the  taxes  to  be  levied  under  this 
act  must  be  upon  the  property  alone. 

Moose  v.  Alexander  County,  172  N. 


Cas.  1917E, 
1183;  Jones  v.  Person  County,  107  N. 
C.  248,  12  S.  E.  69. 
Mr.  F.  H.  Brooks  for  appellees. 

Hoke,  J.,  delivered  the  opinion  of 
the  court: 

Chapter  6,  Laws  1917,  is  a  stat- 
ute designed  to  enable  the  state  to 
lend  its  aid  to  road  building  and 
maintenance  in  the  counties,  town- 
ships, and  road  districts  properly 
applying  therefor,  under  its  pro- 
visions. In  general  terms,  the 
scheme  and  purpose  is  that  the 
state  shall  procure  the  money  by 
issuing  its  coupon  bonds,  payable 
forty-one  years  from  date,  bearing 
interest' at  4  per  cent  and  advance 
the  money  so  obtained  to  localities 
applying  for  the  same,  on  receiving 
the  bond  of  the  respective  counties, 
promising  to  pay  interest  on  tiie 
amount  loaned  at  5  per  cent  for  said 
period  of  forty-one  years;  this  1 
per  cent  difference  in  the  amount  of 
interest  to  constitute  a  road  fund  to 
be  invested  by  the  state  treasurer, 
the  purpose  and  estimate  being 
that,  if  continuously  and  favorably 
invested  for  that  period,  there 
should  be  realized  an  amount  suf- 
ficient to  relieve  both  the  state, 
counties,  and  townships  from  ulti- 
mate liabiKty.  The  loans  are  to  be 
advanced  by  the  state  treasurer  in 
amounts  as  required,  not  to  exceed 
the  sum  of  $400,000  semiannually, 
and  this  is  to  continue  for  the 
period  of  forty-one  years,  involving, 
if  carried  out  to  its  full  intent  and 
meaning,  the  incurring  of  a  state 
indebtedness  approximating  $32,- 
000,000.  Provision  is  also  made 
that  if,  at  any  time,  there  is  any 
default  in  payment  of  the  5  per  ceirt; 
interest,  as  stipulated,  the  bond 
shall  be  put  in  suit  for  the  amounts 
due  and  penalties  attached,  and  if, 
at  the  end  of  forty-one  years,  the 
treasurer  has  not  been  enabled  to 
realize  the  full  amount  then  due, 
according  to  the  scheme  of  loans 
and  investment,  tiie  respective 
counties  shall  make  good  the  deficit 
in  proportion  to  the  amount  of  the 
proceeds  which  such  counties  may 
have  received.    After  thus  provid- 
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insT  for  obtaininsr  the  money  in  case 
of  counties,  the  statute,  in  §  19,  es- 
tablishes a  limit  on  the  amount  a 
county  may  borrow,  the  saine  not  to 
exceed,  in  connection  with  other 
county  indebtedness,  6  per  cent  of 
the  assessed  valuation  of  the  prop- 
erty in  the  county,  and  in  §  20  it  is 
enacted  as  follows:  "Townships  and 
road  districts  created  by  special  act 
of  the  general  assembly  may  avail 
themselves  of  the  benefits  of  this  act 
upon  compliance  with  tiie  require- 
ments herein  set  out:  Provided,  that 
tiie  bond  or  undertaking  filed  with 
the  state  treasurer  shall  be  executed 
by  the  board  or  boards  of  county 
commissioners  of  the  couniy  or 
counties  in  which  such  township  or 
road  district  is  situated.  It  shall  be 
the  duty  of  such  commissioners  to 
levy  and  the  duty  of  the  sheriff  to 
collect  sudi  special  taxes  and  make 
payment  thereof  in  the  manner  and 
under  the  penalty  set  out  in  §  18 
of  this  act." 

The  application  for  a  loan  in  tiiis 
case,  being  in  behalf  of  two  of  the 
townships  of  Johnston  county, 
comes  more  directly  within  the 
meaning  of  this  §  20,  and,  consid- 
ering the  same  in  reference  to  the 
terms  employed  and  the  other  pro- 
visions of  the  statute  and  the  gen- 
eral meaning  and  purpose  of  the 
law,  it  is  clear,  we  think,  that, 
whether  the  loan  be  applied  for  by 
<!ounty,  township,  or  road  district, 
the  bond  that  is  tendered  shall  be 
that  of  the  county.  No  other  than  a 
county  bond  is  anywhere  mentioned 
in  the  statute,  and,  in  §  11,  the 
statute  itself  says:  "Said  bond 
shall  obligate  said  county  to  pay  to 
the  state  treasurer  the  5  per  cent 
interest  per  annum  on  the  amount 
thus  loaned." 

And  when  the  provisions  of  the 
statute  were  extended  to  townships 
and  road  districts,  and  the  provision 
formally  required  that  the  "bond 
tendered  should  be  executed  by  the 
board  of  county  commissioners,"  it 
plainly  meant  the  bond  tiiat  had 
been  previously  referred  to,  and 
which  the  board  of  county  conunis- 


sioners  would  naturally  give, — ^the 
bond  of  their  coun-  „  ^  ^ 
ty.  This  is  evidently  SSSffie-f  oY* 
the  interpretation  Ji"^'' '""•■*- 
put  upon  it  by  the 
advocates  of  the  measure,  as  well  as 
the  actors  in  the  present  suit,  for  in 
this  transaction,  said  to  be  brought 
as  a  test  case,  though  the  election  and 
applicatioii  are  by  two  of  its  town- 
ahips,  the  bonds  are  obligations  of 
Johnston  county.  To  hold  other- 
wise would  not  only  be  a  departure 
from  the  plain  meaning  of  the  lan- 
guag;e  used,  but  would  leave  the 
proviso  without  substantial  signifi- 
cance. And  tiiere  is,  too,  controlling 
reason  for  such  a  requirement.  A 
perusal  of  the  statute  will  disclose 
that,  while  the  bonds  of  the  state  are 
to  be  imsitive  obligations  so  far  as 
the  creditor  or  holder  is  concerned, 
it  was  clearly  contemplated  that 
the  state  should  be  ultimately 
reimbursed  for  its  outlay,  and,  to 
this  end,  proper  security  should  be 
furnished.  A  county  bond,  in  all 
probability,  would  do  this ;  whereas, 
the  bond  of  a  township  or  road  dis- 
trict, without  regard  to  its  size  or 
ability  to  pay,  and  on  which  no  limit 
in  its  indebtedness  had  been  placed 
by  the  statute,  except  that  it  could 
only  have  its  proportionate  part  in 
case  the  aggregate  amount  applied 
for  should  exceed  semiannual  loan  of 
$400,000,  might  and  often  would  fall 
far  short  of  affording  adequate  se- 
curily.  It  was  for  this  reason,  no 
doubt,  that  the  proviso  was  inserted, 
and  both  its  language  and  the  facts 
and  circumstances  show  that  the 
framers  of  the  statute  intended 
that,  in  all  cases,  a  county  bond 
should  be  required. 

This  being  the  correct  and,  to  our 
minds,  the  only  permissible  con- 
struction of  tills  §  20,  we  are  of 
opinion  that  the  legislature  is  with- 
out power  to  require  a  county  to  give 
its  binding  obligation  to  pay  the 
interest  on  a  loan  at  5  per  cent  for 
forty-one  years,  on  oon.tit»tioii«i 
the  application  and  ^Ji^-l^^Ji'I'^ 

.      *^^        .  .  .       eovnty  Dona  tor 
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of  the  roada  of  the  township  or 
district.  On  the  facts  here  pre- 
sented, an  oblififation  of  this  kind 
imports  a  liability  to  taxation, 
and,  in  case  of  a  subordinate  munic- 
ipal corporation,  it  means  that  pay- 
ment can  be  coerced,  and  that  itll 
the  taxable  values  therein  may  be 
made  available  on  the  daim.  As 
said  in  People  ex  rel.  Detroit  &  H. 
R.  Co.  V.  Salem  Twp.  20  Mich.  452, 
4  Am.  Rep.  400 :  "The  exercise  by 
a  municipal  corporation  of  the  pow- 
er to  pledge  its  credit  is  an  incipient 
step  in  the  exercise  of  the  power  qt 
taxation;  and  unless  the  object  to 
be  promoted  be  such  as  may  be  pro- 
vided for  by  taxation,  the  power  to 
make  the  pledsre  does  not  exist,  and 
the  lesrislature  cannot  confer  it." 

And  a  decision  in  this  court  at 
the  last  term  in  Bennett  v.  Rock- 
ingham County,  173  N.  C.  625,  92 
S.  E.  603,  is  in  full  recognition  of 
the  principle.  True,  both  the  levy 
and  apportionment  of  taxation  are 
very  largely  in  the  legislative  dis- 
cretion, and,  when  the  power  exists, 
it  is  very  rarely,  if  ever,  that  courts 
are  allowed  to  interfere. 

It  is  true,  also,  that  a  state  or 
county  may,  as  a  rule,  lend  its  aid 
or  expend  its  money -in  the  building 
and  maintenance  of  public  roads 
anywhere  within  its  borders,  when 
it  is  being  done  for  the  public  bene- 
fit, or  as  a  part  of  a  state  or  county 
s^rtem,  but,  in  this  instance,  the  im- 
provement is  entirely  localized. 
The  roads  of  the  different  townships 
or  districts  are  set  Apart,  and  a 
scheme  is  entered  upon  by  which 
they  can  be  planned,  constructed, 
and  improved  entirely  under  town- 
ship governance,  and  without  refer- 
ence either  to  state  or  county  benefit; 
and,  when  this  occurs,  the  principle 
is  presented  that .  it  is  not  within 
the  legislative  power  to  tax  one 
community  or  local  taxing  district 
for  the  exclusive  benefit  of  another, 
a  principle  which  has  been  directly 
approved  in  several  recent  decisions 
of  this  court,  and  is  one  very  gener- 
ally accepted.  Keith  v.  Lockhart, 
171  N.  C.  451,  88  S.  E.  640,  Ann. 
Cas.  1918D,  916;  Faison  v.  Duplin 
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County,  171  N.  C.  411,  88  S.  E.  761 ; 
Harper  v.  New  Hanover  County, 
133  N.  C.  106,  45  S.  E.  526;  Prince 
George  County  v.  Laurel,  70  Md. 
443,  3  L.R.A.  528,  17  Atl.  388; 
Manistee  Lumber  Co.  v.  Spring- 
field Twp.  92  Mich.  277,  52  N.  W. 
468;  People  ex  rel.  Detroit  &  H. 
R.  Co.  V.  Salem  Twp.  supra,  citing 
Lexington  v.  McQuillan,  9  Dana, 
513,  35  Am.  Dec.  159 ;  Cooley,  Taxn. 
3d  ed.  p.  420;  Judson,  Taxn.  § 
254;  37  Cyc.  p.  749.  In  this  cita- 
tion from  Cooley  on  Taxation, 
speaking  to  the  question,  the  author 
says :  "The  taxing  district,  through 
which  the  tax  is  to  be  apportion^, 
must  be  the  district  which  is  to  be 
benefited  by  its  collection  and  ex- 
penditure. The  district  for  the  ap- 
portionment of  a  state  tax  is  the 
state,  for  a  county  tax  the  county, 
and  so  on.  Subordinate  districts 
may  be  created  for  convenience,  but 
the  principle  is  general,  and  in  all 
subordinate  distncts  the  rule  must 
be  the  same." 

In  37  Cyc,  supra,  the  principle  is 
stated  as  follows:  "The  constitu- 
tional requirement  of  uniformity  in 
taxation  forbids  the  imposition  of  a 
tax  on  one  municipality  or  part  of 
the  state  for  the  purpose  of  bene- 
fiting or  raising  money  for  an- 
other." 

It  is  a  fundamental  principle  in 
the  law  of  texation  that  taxes  may 
only  be  levied  for  public  purposes 
and  for  the  benefit  of  the  public  on 
whom  they  are  imposed,  and  to  lay 
these  burdens  upon  one  district  for 
benefits  appertaining  solely  to  an- 
other is  in  clear  violation  of  estab- 
lished principles  of  right,  and  con- 
trary to  the  express  provisions  of 
our  Constitution,  article  1,  §  17, 
which  forbids  that  any  person  shall 
be  "disseised  of  his  freehold,  liber- 
ties or  privileges,  .  .  .  or  in  any 
manner  deprived  of  his  life,  liberty, 
or  property,  but  by  the  law  of  the 
land." 

On  tiie  facts  presented  by  this  rec- 
ord, the  position  is  further  empha- 
sized and  conclusively  determined 
in  this  jurisdiction  by  reason  of 
anotlier     constitutioniU     provision 
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(art.  7,  §  7),  which  provides 
tiiat  no  county,  city,  town,  or  oth- 
er municipal  corporation  shall  con- 
tract a  debt,  pledge  its  faith,  or 
loan  its  credit,  nor  shall  any  tax 
be  levied  or  collected  by  any  of- 
ficers of  the  same,  except  for  the 
necessary  expenses  tiiereof,  unless 
by  a  vote  of  the  ma- 
jority of  the  quali- 
fied voters  therein. 
True,  we  have  held,  in  several 
well-considered  decisions,  that 
debts  incurred  and  moneys  ex- 
pended for  the  building  and 
maintenance  of  public  roads  are  a 
necessary  expense,  within  the 
meaning  of  this  section;  but  neither 
the  decisions  nor  the  principle  on 
which  they  rest  will  sanction  or  ap- 
prove the  position  that  the  road  sys- 
tem of  a  township  or  road  district, 
under  its  local  control  and  consti- 
tuted for  its  special  benefil^  is  a  nec- 
essary county  Expense,  or  that  a 
vote  of  such  township  or  district, 
made  for  such  purpose,  can  estab- 
lish a  county  obligation  importing 
liability  to  taxation  on  the  entire 
county,  and  to  which  the  voters  of 
the  counly  have  not  given  their  con- 
sent, and  are  nowhere  permitted 
and  required  to  give  it.  On  the  con- 
trary, it  appears  from  a  bare  perus- 
al of  the  relevant  facts  that  such  a 
localized  road  system  can  in  no 
sense  be  considered  a  necessary 
county  expense,  and  a  statute,  or 
that  portion  of  it,  certainly,  which 
undertakes  to  establish  a  county  lia- 
bility for  its  construction  and  up- 
keep, is  in  clear  violation  of  this 
wholesome  constitutional  provision, 
and  must  be  declared  invalid. 

Recognizing  the  conclusive  force 
of  this  position,  it  is  contended  for 
the  applicants  that  the  objectionable 
proviso  in  §  20  shall  be  so  construed 
as  to  require  only  the  execution  of 
the  township  bond,  and  that  the 
county  commissioners,  for  the  pur- 
pose, shall  be  held  to  act  only  as 
the  representatives  or  agents  of  the 
townships  and  road  districts  for 
which  the  loan  is  made,  and  we  are 
referred  to  various  decisions  of  the 
court  where  the  commissioners  have 


so  acted — among  others,  Edwards 
V.  Com.  170  N.  C.  448,  87  S.  E.  346; 
McCracken  v.  Greensboro,  N.  &  A. 
R.  Co.  168  N.  C..62,  84  S.  E.  30; 
Jones  V.  Person  County,  107  N.  C. 
248,  12  S.  E.  69.  To  give  the  stat- 
ute such  an  interpretation,  as  vre 
have  endeavored  to  show,  would  be 
contrary  to  the  natural  import  of 
the  language,  and  to  add  to  the  pro- 
viso in  question  words  that  it  does 
not  now  contain ;  and,  on  the  reason 
^  of  the  thing,  we  deem  it  well  to 
note  again  that  it  is  clear,  from  a 
perusal  of  the  entire  statute,  that 
the  state  is  to  be  ultimately  reim- 
bursed for  this  outli^,  and  to  that 
end  adequate  security  is  to  be  fur- 
nished for  the  loans.  A  county 
bond,  whose  boundaries  are  known 
and  taxpaying  ability  recognized 
and  established,  would  very  likely 
do  this;  whereas  a  township  bond, 
where  size  and  boundaries  are  now 
entirely  under  control  of  the  com- 
missioners (Revisal,  chap.  23,  § 
1318,  subsec.  7),  might  and  no 
doubt  frequently  would  prove  to- 
tally insufficient. 

In  view  of  these  conditions,  the 
only  protection  the  state  could  pru- 
dently rely  on  was  to  require,  as  it 
has  done,  tiiat.  for  township  and 
district  loans  a  county  bond  shall 
be  given;  and  the  authorities  cited 
tend  rather  to  confirm  than  to  an- 
tagonize this  construction  of  the 
law,  for,  in  every  one  we  have  ex- 
amined, the  statute  construed  as 
plaintiffs  contend  contained  the  pro- 
vision in  express  terms  that,  in 
giving  the  bond,  it  should  be  the 
"obligation  of  the  township,"  or 
that  "the  commissioners  should  act 
only  as  agents  of  the  township," — 
terms  that  do  not  appear  in  the 
statute  before  us. 

The  principle  is  further  urged 
upon  our  attention  that,  when  two 
constructions  of  a  statute  are  per- 
missible, the  courts,  in  favor  of  up- 
holding legislation,    should    adopt 
that    which    is    in 
accord  with  the  or-  2i"*,'it;^io»- 
ganic  law;  but  such  ejj"tit«tio«- 
principle  does    not 
justify  a  departure  fromHhe  plain 
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and  natural  significance  of  the 
words  employed,  and  which  the 
meaning  and  purpose  of  the  law 
clearly  tend  to  confirm  and  support. 
AssaidinS  R.  C.  L.  §  77:  "There 
are,  however,  limitations  to  the  ap- 
plication of  these  principles,  and 
the  courts  are  not  at  liberty,  in  or- 
der to  sustain  a  statute,  to  give  to 
it  a  forced  construction  ...  . 
which  does  not  appear  in  the  lan- 
guage oiacted  by  the  legislature." 

We  are  not  inadvertent  to  the 
fact  that,  thus  far,  a  tax  only  on 
the  township  applying  for  the  loan 
is  contemplated  by  the  counly  com- 
missioners; but,  as  we  have  seen, 
the  bond  to  be  given  fixes  an  obli- 
gation on  the  county  for  the  entire 
sum,  and  the  statute  provides  that, 
if  there  be  default  in  paying  the  5 
per  cent  interest  for  thirty  days, 
the  entire  amount  due  and  all  pen- 
allies  shall  "at  once  become  due  and 
payable,"  and  enforced  by  action. 
And,  as  we  have  said  in  former  de- 
cisions: "It  is  no  answer  to  this 
position  that,  in  tiie  particular  case 
before  us,  no  harm  is  likely  to  occur, 
or  that  the  power  is  being  exercised 
in  a  benevolent  manner;  for,  when 
a  statute  is  being  squared  to  the  re- 
quirement of  constitutional  pro- 
vision, it  is  what  the  law  authorizes, 
and  not  what  is  being  presently 
done  imder  it,  that  furnishes  the 
proper  test  of  validity." 

Appljdng  these  principles,  and 
for  the  reasons  stated,  we  are  of 
opinion  that  §  20  of  this  statute  is 
unconstitutioiud  and  void,  and  tiiat 
the  application  for  these  present 
loans,  which  are  entirely  dependent 
upon  it,  was  properly  refused  by 
the  state  treasurer.  What  effect  the 
invalidity  of  this  section  may  have 
upon  the  remaining  provisions  of 
the  statute,  and  whetiier  the  gen- 
eral principles  which  forbid  that, 
on  the  facts  of  this  record,  tiiie  cost 
for  building  and  upkeep  of  a  local 
road  system  for  a  township  or  road 
district  be  fixed  upon  a  county,  will 
operate  to  prevent  a  state  from  in- 
curring a  large  bonded  indebted- 
ness in  aid  of  road  building  in  the 
different  counties,  are  questions  of 
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gravest  import,  which  we  do  not 
now  determine.  They  are  not  pre- 
sented in  the  record,  and  we  do  not 
consider  it  proper  to  decide  them  by 
anticipation.  Speaking  to  this 
course,  the  Supreme  Court  of  the 
United  States  in  Baker  v.  Grice,  169 
U.  S.  284,  42  L.  ed.  748,  18  Sup.  Ct. 
Rep.  323,  said:  "It  is  a  matter  of 
common  occurrence — indeed,  it  is 
abnost  the  undeviating  rule,  of  the 
courts,  both  state  and  Federal — ^not 
to  decide  constitutional  questions 
until  the  necessity  for  such  decision 
arises  in  the  record  before  the  court. 
This  court  has  followed  that  prac- 
tice from  the  foundation  of  the  gov- 
ernment." 

And  in  CJhicago  &  G.  T.  R.  Co.  v. 
Wellman,  143  U.  S.  339,  36  L.  ed. 
176,  12  Sup.  Ct.  Rep.  400:  "Such 
an  exercise  of  power  is  the  ultimate 
and  supreme  function  of  courts.  It 
is  legitimate  only  in  the  last  resort, 
and  as  a  necessi^  in  the  determina- 
tion of  real,  earnest,  and  vital  con- 
troversy between  individuals." 

And  in  Liverpool,  N.  Y.  &  P.  S. 
S.  Co.  V.  Emigration  Comrs.  118  U. 
S.  33,  28  L.  ed.  899,  6  Sup.  Ct.  Rep. 
352 :  "It  [the  court]  has  no  juris- 
diction to  pronounce  any  statute, 
either  of-  a  state  or  of  the  United 
States,  void  because  irreconcilable 
with  the  Constitution,  except  as  it 
is  called  upon  to  adjudge  the  legal 
rights  of  litigants  in  actual  con- 
troversies." 

In  accord  with  these  precedents 
and  in  full  recognition  of  tiieir  fit- 
ness, we  purposely  refrain  from  de- 
termining the  questions  suggested, 
and  confine  our  decision  to  tiie  con- 
troversy actually  presented  in  the 
record,  and  dependent,  as  stated,  on 
the  validity  of  §  20  of  the  statute. 

The  suggestion  that  the  state  ex- 
tends its  aid  in  offering  educational 
advantages  to  the  people  through- 
out its  territory,  and  that  it  is  at 
times  made  effective  in  certain  des- 
ignated localities,  to  our  minds  is 
not  apposite  to  the  question  decided 
in  this  appeal,  and  not  helpful  to  its 
proper  solution.  That  is  recognized 
and  dealt  with  as  a  state-wide  sys- 
tem, under  the  control  of  general 
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state  officers,  made  imperative  by 
special  constitutional  provision,  and 
while  aid  is  at  times  extended  to 
certain  localities,  where  need  is 
pressing,  and  through  the  agency 
of  local  officials,  ihey  are  acting,  as 
stated,  in  promotion  of  the  gen- 
eral system,  and  are  in  fact  and 
trutii  performing  official  duties  to 
that  end. 

There  is  error,  and  this  will  be 
certified  to  the  court  below,  and 
that  the  action  be  dismissed. 

Reversed. 

Walker,  J.,  concurring  in  result: 
I  cannot  agree  that  §  20,  chapter 
6,  of  the  Public  Laws  of  1917,  re- 
quires that,  where  the  people  of  a 
township,  or  road  district,  vote  in 
favor  of  a  loan  for  road  construc- 
tion and  maintenance,  the  bond 
shall  be  issued  and  tendered  by  the 
county  as  its  independent  obliga- 
tion, and  that  it  thereby  becomes 
liable  to  the  state  tiiereon,  and  must 
look  to  the  township  or  road  dis- 
trict which  applied  for  the  loan, 
for  reimbursement  in  case  of  any 
loss  by  it.  It  appears  to  me  to  have 
been  intended  tiiat  the  bond  should 
be  issued  by  the  county,  in  behalf  of 
the  township  or  road  district  to  be 
benefited,  as  has  been  done  in  sim- 
ilar cases  mentioned  in  the  dissent- 
ing opinion  of  the  chief  justice,  and 
others  might  be  added  to  them. 
This  is  the  usual  and  customary 
method  adopted  in  such  cases;  and 
tiie  method  held  by  the  majority  to 
be  that  which  was  contemplated  by 
the  legislature  is  not  the  usual  one, 
but,  I  believe,  the  solitary  instance 
in  which  the  county  has  been  made 
to  assume  solely  and  independently 
the  obligation  of  a  township  or  road 
district,  where  the  entire  benefit 
would  accrue  to  the  latter.  It  is 
contrary  to  the  spirit,  if  not  the 
letter,  of  our  Constitution,  and  also 
is  in  violation  of  every  principle  of 
justice  and  equity,  that  one  should 
reiap  the  whole  benefit,  and  another 
be  made  to  pay  for  it.  The  statute 
should  be  very  clear,  therefore,  be- 
fore we  adopt  such  a  construction 
of  it,  and  bring  about  such  a  re- 
sult.    I    agree    with  the   majority 


that  such  a  law  would  be  uncon- 
stitutional and  invalid,  and  we 
should  follow  the  rule  of  interpre- 
tation that,  even  where  the  lan- 
guage is  of  doubtful  meaning,  ve 
may  call  in  aid  of  a  proper  construc- 
tion the  fact  that  tiie  statute  wHl  be 
void  if  a  certain  meaning  is  givoi 
to  it,  while  it  will  be  valid  if  it  re- 
ceives another  construction.  Of 
course,  we  cannot  force  a  construc- 
tion for  ihe  purpose  of  sustaining 
its  validity  by  avoiding  any  conflict 
of  its  provisions  with  those  of  the 
Ck>nstitution ;  but  in  this  case  I  do 
not  think  we  are  driven  to  any  such 
neeessily,  as  the  language  of  tiie 
statute  will  well  warrant  the  c<m- 
struction  that  the  obligation  of  the 
county  will  extend  no  further  than 
the  assumption  of  tiie  dsM.  or  lia- 
bility of  tiie  township,  for  and  in 
its  b^alf  only,  and  not  as  a  sepa- 
rate obligation  of  its  own.  But  if 
the  bond  to  be  issued,  where  a  town- 
ship or  district  applies  for  the  k>anr 
is  tiiat  of  the  beneficiary  alone,  and 
not  of  .the  county,  which  acts  mere- 
ly as  an  agent  in  its  behalf,  it  seems 
to  me  that,  even  in  such  a  case,  the 
bond  may  be  void  upon  grounds  not 
necessary  to  be  now  stated,  nor  un- 
til so  grave  and  serious  a  question 
is  directly  and  squarely  presoited, 
and  necessary  to  be  decided.  I  do 
not  say  that  a  statute  cannot  be  so 
framed  as  to  avoid  the  constitution- 
al difficulty,  but  I  will  decline  to  ex- 
press an  opinion  upon  the  subject 
until  a  concrete  case  is  presented 
which  requires  me  to  do  so.  It  is 
sufficient  for  the  present  to  say  that, 
as  the  majority  are  of  t^e  opinion, 
and  have  so  decided,  that  the  bond 
to  be  issued  and  exchanged  for  a 
state  bond  of  like  amount,  at  a  low- 
er rate  of  interest,  is  that  of  the 
county,  and  as  that  decision  must 
stand  until  it  is  changed,  and  must 
be  taken  as  correct,  unless  reversed, 
my  view  is  t^at,  in  this  aspect  of 
the  case,  the  statute,  at  least  so  far 
as  it  affects  this  particular  suit,  is 
invalid,  being  in  (Urect  conflict  with 
the  Constitution. 

It  is  a  principle  whichHbas  been 
deeply  rooted  in  our  jurisprudence 
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property  shall   be    to  every  body  politic.    Theoretical 

derived  it  from  the 


that  no   man's 

taken  from  him  and  devoted  to 
IKrivate  purposes,  or  uses,  except 
upon  fair  and  just  compensation, 
lie  great  opinion  of  Chief  Justice 
BuflSn,  in  Raleigh  &  G.  R.  Co.  v. 
Davis.  19  N.  C.  (2  Dev.  &  B.  L.) 
451,  established  this  proposition 
long  ago  beyond  any  question,  and 
it  never  has  been  doubted  since,  but 
frequently  aflSrmed,  in  as  many, 
perhaps,  as  a  hundred  .cases.  We 
iiave  recently  said,  in  Lloyd  v.  Van- 
able,  168  N.  C.  at  page  536,  84  S.  E. 
857,  citing  State  v.  Haynie,  169  N. 
€.  277,  84  S.  E.  385:  "The  right 
to  a  just  compensation  for  property 
taken  by  the  sovereign,  or  by  any 
corporation  possessing  a  part  of  the 
sovereign  power,  springs  from  our 
sense  of  natural  justice,  and  'is  a 
principle  so  salutary  to  the  citizen, 
.and  concerns  so  nearly  the  charac- 
ter of  the  state/  that  this  court,  in 
Raleigh  &  G.  R.  Co.  v.  Davis,  19 
■N.  C.  (2  Dev.  &  B.  L.)  at  page  460, 
declared  it  to  be  an  essential  restric- 
tion upon  the  exercise  of  the  power 
of  eminent  domain,  even  though  no 
-express  provision  may  be  found  in 
our  Constitution  authorizing  it  or 
requiring  it  to  be  made,  when  prop- 
er^ is  so  taken  for  a  public  pur- 
pose; and  we  have  adhered  to  this 
rule  ever  since." 

And  Chief  Justice  Ruffin  said  in 
Raleigh  &  G.  R.  Co.  v.  Davis,  19 
N.  C.  (2  Dev.  &  B.  L.)  at  pages  455, 
466:  "The  right  of  the  public  to 
private  property,  to  the  extent  that 
the  use  of  it  is  needful  and  ad- 
vantageous to  the  public,  must,  we 
think,  be  universally  acknowledged. 
Writers  upon  the  laws  of  nature 
and  nations  treat  it  as  a  right  in- 
lierent  in  society.  .  .  .  When  the 
tise  is  in  truth  a  public  one,  when  it 
is  of  a  nature  calculated  to  promote 
the  general  welfare,  or  is  necessary 
to  the  common  convenience,  and  the 
public  is,  in  fact,  to  have  the  enjoy- 
ment of  Vba  property  or  of  an  ease- 
ment in  it,  it  cannot  be  denied  that 
tiie  power  to  have  tilings  before  ap- 
propriated to  individuals  again 
dedicated  to  the  service  of  the  state 
is  a  powMT   useful   and   necessary 


writers  have 
original  and  full  property,  in  its 
highest  sense,  existing  in  the  com- 
munity or  sovereignty  of  the  state 
before  any  division  among  individ- 
uals, and  they  deem  the  right  of  re- 
sumption for  common  use  to  be 
tacitiy  reserved  by  implied  agree- 
ment. Thus  derived,  the  power  has 
the  sanction  of  compact,  which 
probably  furnishes  the  motive  for 
tracing  it  to  this  source  as  consti- 
tuting a  sanction  founded  in  morals 
and  nature.  But,  practically,  it  is 
immaterial  wheti^er  tiie  right  be 
supposed  to  have  been  impliedly  re- 
served because  it  ought  not  to  be 
granted,  or  because  it  is  a  portion 
of  the  national  sovereignly  which 
is  inalienable  by  the  government,  or 
whether  the  right  is  created  by  the 
public  necessity,  which  at  the  time 
calls  for  its  exercise;  its  existence 
in  every  state  is  indispensable  and 
incontestable." 

He  then  gives  different  examples 
of  the  exercise  of  this  power,  in  this 
wi^:  "A  familiar  instance  of  the 
exercise  of  the  power  is  the  levying 
of  revenue,  by  teking  from  the  citi- 
zen, from  time  to  time,  such  por- 
tions of  his  property  as  may  be 
requisite  to  conduct  the  govern- 
ment, instituted  by  the  nation.  An- 
other instance,  essentially  of  the 
same  character,  is  that  of  devoting 
private  property  to  public  use  as  a 
highway.  A  nation  could  not  exist, 
witJbout  these  powers,  and  they  in- 
volve also  the  welfare  of  each  citi- 
zen individually.  An  associated, 
people  cannot  be  conceived  without 
avenues  of  intercommunication, 
and  therefore  the  public  must  have 
the  right  to  make  them  without  or 
against  the  consent  of  individuals." 

He  then  further  argues  in  favor 
of  compensation,  as  an  inherent  or 
a  sacred  right,  to  be  implied  from 
several  provisions  of  our  Constitu- 
tion, as  follows:  "The  principle  is, 
however,  so  salutary  to  the  citizen, 
and  concerns  so  nearly  the  charac- 
ter of  the  state,  that  it  may  well  be 
urged  that  it  must  be  consecrated 
by  its  adoption  in  some  part  of  the 
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free  Constitution  of  this  state.  We 
should  be  reluctant  to  pronounce 
judicially  our  inability  to  find  it  in 
that  instrument.  If  it  be  not  in- 
corporated therein,  the  omission 
must  be  attributed  to  the  belief  of 
the  founders  of  the  government 
that  the  leg^islature  would  never 
perpetrate  so  flagrant  an  act  of 
gross  oppression,  or  that  it  would,^ 
not  be  tolerated  by  the  people,  but' 
be  redressed  by  the  next  represen- 
tatives chosen." 

The  clause  of  the  Constitution 
that  "no  freeman  shall  be  disseised 
of  his  freehold,  or  deprived  of  his 
life,  liberty  or  properly,  but  by  the 
law  of  the  land,"  seems  to  have  im- 
pressed him  with  the  belief  that  it 
was  intended  in  general  terms,  it  is 
true,  to  protect  the  citizen  from  the 
taking  of  his  property,  either  di- 
rectly, by  the  exercise  of  the  power 
of  eminent  domain,  or  indirectly,, 
by  the  exercise  of  the  power  of  tax- 
ation, without  just  compensation, 
for  he  also  says  that  the  "clause  in 
question  is  restrictive  of  the  right 
of  the  public  to  the  use  of  private 
property,  and  impliedly  forbids  it, 
without  compensation,"  though  not 
so  obviously  as  other  considerations. 
"Under  the  guaranty  of  this  article, 
it  has  been  held,  and  in  our  opinion 
properly  held,  that  private  prop- 
erty is  protected  from  the  arbitrary 
power  of  transferring  it  from  one 
person  to  another,"  is  another  clear 
and  emphatic  declaration  in  favor 
of  the  citizen  and  the  enjoyment  of 
his  property,  without  fear  of  having 
to  surrender  it,  or  any  part  of  it, 
and  receiving  no  just  equivalent  for 
the  loss  he  thereby  sustains.  I 
could  not  cite  a  stronger  or  more 
conclusive  authority  to  show  that  it 
is  a  well-recognized  principle  in  our 
jurisprudence  that  no  citizen  can 
be  made  to  give  up  what  he  has  for 
another's  exclusive  benefit,  and  not 
even  for  the  most  important  public 
purposes,  without  receiving  a  just 
compensation  for  it.  But  the  ques- 
tion has  been  absolutely  and  forever 
settled  by  more  recent  decisions  of 
this  court.  Harper  v.  New  Hanover 
County,  133  N.  G.  at  page  106,  45 


S.  E.  526;  Faison  v.  Duplin  Counly, 
171  N.  C.  411,  88  S.  E.  761 ;  Keith 
V.  Lockhart,  171  N.  C.  451,  88  S.  E. 
640,  Ann.  Cas.  1918D,  916.  And 
the  cases  in  the  oftier  jurisdictions, 
and  the  text-writers,  •  support  this 
position  veiy  strongly,  and  almost, 
if  not  quite,  unanimously.  The 
Harper  Case  is  sufficiently  illustra- 
tive of  the  rule,  and  has  been  af- 
firmed in  numerous  cases. '  There  it 
is  said,  quoting  two  of  the  head- 
notes,  which  accurately  report  the 
principle : 

"2.  Act  March  6,  1903  (Pub. 
Laws  1903,  p.  947,  chap.  554),  if 
regarded  as  an  act  authorizing  the 
imposition  of  special  assessments, 
is  invalid,  because  it  authorizes  as- 
sessments on  the  real  estate  of  the 
entire  county,  including  the  real  es- 
tate of  the  township  withdrawn 
from  the  benefits  of  the  Stock  Law, 
and  which  would  receive  no  bene- 
fits fh)m  the  fences  erected  by  the 
commissioners." 

"4.  Code  1883,  §  2824,  providing 
that  for  the  purpose  of  building 
Stock  Law  fences  the  county  com- 
missioners may  levy  a  special  as- 
sessment on  all  taxable  real  estate 
'within  the  county,  township,  or 
district  which  may  adopt  the  Stock 
Law,'  does  not  authorize  the  impo- 
sition of  an  assessment  on  tiie  real 
estate  of  a  township  withdrawn 
from  the  behefit  of  the  Stock  Law 
by  express  legislative  enactment, 
for  the  purpose  of  raising  money  to 
replace  the  money  withdrawn  from 
the  general  fund  to  pay  the  ex- 
penses of  fences  erected  by  the  com- 
missioners." 

This  righteous  principle  has  been 
approved  by  every  authority  known 
of,  because  it  is  the  one  that  con- 
tains the  essence  of  honesty  and 
fairness,  and  the  Very  germ  of  the 
moral  law,  and  especially  that  of  the 
Golden  Rule.  If  we  adopt  any  otii- 
er  principle,  it  would  lead  to  in- 
tolerable wrong  and  gross  oppres- 
sion. All  the  judges  now  on  this 
bench  concurred  in  this  principle 
of  justice  as  stated  in  that  case,  the 
chief  justice  and  the  writer  of  this 
opinion  in  the  case   itself,  and  all 
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that'  it  decided,  and  the  other  mem- 
bers of  the  court  in  subsequoit 
cases,  by  citing'  that  decision  and 
approving  it  without  a  dissenting 
or  doubting  word.  I  believe  in  a 
strict  adherence  to  those  principles 
which  are,  or  should  be,  the  basis  of 
all  laws,  without  exception,  whether 
tihey  come  to  us  from  the  body  of 
the  common  law  or  the  statutes  en- 
acted to  adjust  that  great  system  of 
jurisprudence  to  present  condi- 
tions, or  to  supplement  it  by  such 
new  provisions  as  will  round  it  out 
so  that  it  may  be  adapted  to  modem 
requirements.  Any  man  having  a 
just  conception  of  the  rights  of  his 
neighbor,  using  that  word  in  its 
broadest  sense,  must  accept  this 
doctrine  as  applicable  to  any  phase 
of  human  life,  for  our  laws  are 
founded  upon  the  .Decalogue;  not 
that  §very  case  can  be  exactly  de- 
cided according  to  what  is  there  en- 
joined, but  we  can  never  safely  de- 
part from  this  short  but  great 
declaration  of  moral  principles, 
witiiout  founding  the  law  upon  the 
sand,  instead  of  upon  tiiie  eternal 
rock  of  justice  and  equity.  Do  not 
exact  from  your  neighbor  what  you 
would  most  unwillingly  give  up  to 
him.  It  is,  therefore,  manifestly 
right  that  our  law  should  have  de- 
clared that  nothing  shall  be  taken 
from  the  citizen,  whether  in  the 
form  of  seizure  directly  for  public 
uses,  or  indirectly  by-way  of  taxa- 
tion, unless  he  is  fairly  paid  for  it, 
and  that  is  the  reason  why  every 
man  is  so  deeply  jealous  of  his 
property  rights,  for  he  rebels 
against  an  act  of  injustice.  It  is  an 
innate  principle  and  easily  finds  its 
expression  in  every  Constitution, 
and  generally  in  every  statute, 
where  any  invasion  of  the  citizen's 
property  is  attempted.  The  legis- 
lature never  attempts,  except  in 
rare  instances,  to  take  from  him 
that  for  which  it  does  not  pay,  or 
for  which  it  does  not  provide  for 
payment.  It  cannot  resist  the  unit- 
ed voice  of  man  in  a  cry  for  justice 
and  fair  play. 

So  I  say  that  the  legislature  had 
no  power  to  decla]:^e  that  the  people 
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of  the  county  of  Johnston,  in  this 
case,  should  be  made  to  pay  for  that 
for  which  they  do  not  receive,  and 
cannot  receive,  any  benefit.  A  con- 
trary doctrine  would  lead  to  the 
gravest  wrong  and  imposition,  and 
would  put  a  weapon  in  the  hands  of 
the  legislature  by  which  to  cruph 
and  even  to  destroy  the  citizen.  We 
know  that  the  legislature  would  not 
consciously  or  advisedly  use  it;  but 
tiiat  is  not  the  question,  which  is 
one  of  conceding  the  existence  of 
the  power  itself.  Our  system  of 
government  was  built  upon  no  such 
foundation.  It  was  intended  to 
stand  forever  (and  we  all  confident- 
ly hope  it  will),  and  not  to  fall  by 
its  own  iniquities  and  the  weight  of 
its  own  wrongs  against  the  people. 
It  is  just  because  I  firmly  believe, 
and  have  a  confident  hope,  in  the 
pei^etuity  of  our  institutions,  that 
I  give  expr'ession  to  these  views,  so 
essential  to  make  that  belief  and 
that  hope  assured  facts. 

Referring  once  again  to  the  au- 
thorities, my  clear  belief  is  that  the 
very  recent  decision  of  this  court 
(Faison  v.  Duplin  County,  171  N. 
C.  411,  88  S.  E.  761),  which  was 
approved  by  all  of  us,  is  decisive  of 
this  case.  It  presented  the  very 
question  we  have  here  to  consider, 
and  none  of  us  then  doubted,  but 
all  unreservedly  agreed,  that  taxa- 
tion of  the  many  for  the  sole  bene- 
fit of  tiie  few  was  not  only  unjust, 
but  unconstitutional,  and  wholly 
in  conflict  with  our  sense  of  fair- 
ness and  right.  This  has  been  the 
constant  and  unchanging  view  of 
this  court,  whenever  the  question 
has  been  presented  to  us  for  de- 
cision, and  I  hope  it  always  will  be, 
for  whenever  we  reverse  this 
wholesome  doctrine,  it  will  open  the 
gates  to  a  flood  of  intolerably  harsh 
legislation.  The  constitutional 
principle  of  uniformity,  as  all  the 
authorities  say,  forbids  tiie  taxa- 
tion of  the  many  for  the  sole  bene- 
fit of  tile  few,  or  the  taxation  of  the 
few  for  the  sole  benefit  of  the  many. 
In  whatever  form  this  odious  sys- 
tem appears,  it  is  wrong,  unjust, 
and   burdensome,   and   opposed  to 
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every  just  principle  of  law  and  of 
the  Constitution.  It  must  cease,  or 
we  can  never  redeem  the  promise 
which,  by  our  compact,  we  adopted 
with  the  sanction  of  the  people; 
they  were  assured  that  this  shall  be 
a  government  founded  upon  the 
right,  and  not  one  of  injustice  and 
oppression.  Freedom  and  security 
of  tiie  weak  against  the  strong  and 
mighty  can  never  exist  under  any 
other  principle  of  government. 

It  appears  to  me  that  there  is  ab- 
solutely no  analogy  between  the 
aid  of  this  state  to  one  township, 
and  that  to  its  great  public  high- 
ways, such  as  the  North  Carolina 
Railroad,  the  Wilmington  &  Wel- 
don  Bailroad,  and  the  other  great 
arteries  of  commerce  within  our  bor- 
ders, extending  across  our  entire  do- 
main, and  permeating  nearly  every 
flection  by  their  lateral  branches. 
These  are  surely  and'  essentially 
public  highways  of  the  first  class, 
beneficial  to  the  general  public,  and 
the  very  foundation  of  our  hopes 
for  the  enlargement  and  develop- 
ment of  our  industries  of  all  kinds. 
They  affect  the  general  public  in  a 
veiy  material  way,  and  their  bene- 
ficial effed;  in  promoting  the  gen- 
eral convenience  and  welfare  and 
in  contributing  to  the  general  pros- 
perily  cannot  reasonably  be  doubt- 
ed. It  was  on  this  ground  that  the 
subscription  of  the  state  to  their 
stock  was  upheld  by  this  court.  But 
here  we  have  the  whole  county  pay- 
ing for  the  construction  of  a  neigh- 
borhood road  within  the  confines  of 
a  single  township,  and  saddling  its 
obligation  to  pay  for  this  local  ben- 
efit upon  the  otiier  sections  of  the 
county,  which  derive  no  benefit 
from  it.  I  would  not  utter  one 
single  word  against  road  building 
in  this  state.  Nothing  contributes 
to  the  convenience,  comfort,  and 
prosperity  of  the  people  more  than 
good  roads;  and,  if  I  entertained 
any  doubt  as  to  the  validity  of  any 
statute  providing  for  them,  it  would 
quickly  be  resolved  in  their  favor. 
In  many  respects  they  are  of  great- 
er benefit  to  the  state'  and  her  people 
than  even   railroads   are;   but   we 


must  not  surrender  a  great  princi- 
ple of  right  and  justice  to  a  single 
cause,  however  deserving  it  may  be, 
lest  the  concession,  once  yielded  and 
established,  may  be  recorded  as  a 
precedent,  and  thereby  many  evils 
may  creep  into  the  state.  Better  to 
do  right  all  the  time  and  tread  up- 
on the  beaten  way.  It  is  safe  and 
sound  doctrine,  and  has  averted 
many  misfortunes  to  those  who 
would  pursue  the  other  course.  A 
precedent,  as  Lord  Disraeli  once  so 
wisely  said,  embalms  a  principle, 
the  product  of  wisdom  and  experi- 
ence, and  we  do  wdl  when  we  f<d- 
low  it,  at  least  as  long  as  it  is  right. 
We  must  pursue  this  sane  policy, 
even  against  attack  from  every  side, 
for  it  must  be  remembered  that 
sometimes  it  is  much  easier  to  be 
critical  than  to  be  correct.  Jones 
V.  Madison  County,  137  N.  C.  579, 
50  S.  E.  291,  has  no  application  to 
this  case.  There  the  legislature 
merely  required  the  county  to  pay 
ito  own  legitimate  debt.  The  other 
cases  relied  on  by  plaintiffs  are  no 
more  in  point. 

My  conclusion  is  that,  if  it  was 
intended  by  this  statute  that  the 
county  should  issue  ite  own  bond 
for  the  debt,  the  proper  obligation 
of  the  township,  which  this  court 
now  decides  to  be  the  case,  the  legis- 
lature had  no  power,  under  the  Con- 
stitution, to  require  it  of  the  county, 
and  that  in  this  respect  the  legisla- 
tion is  void  and  of  no  effect.  What 
the  legislature  may  do  within  its 
rightful  power,  and  how  far  it 
may  go  without  exceeding  it,  are 
questions  not  now  before  us.  I  be- 
lieve that  my  conclusion  is  sus- 
tained, not  only  by  tiie  cases  de- 
cided by  this  court,  which  I  have 
cited,  but  also  bp  many  decisions  in 
other  jurisdictions  and  the  text- 
writers,  which  it  is  not  necessaiy  to 
collate,  as  our  own  cases  are  quite 
sufiicient  as  authorities. 

There  is  more  difficulty  in  deal- 
ing with  the  larger  question  in- 
volved in  the  defense,  that  tiie  en- 
tire stetute  is  invalid,  and  I  forbear 
to  discuss  it,  as  I  cannot  fore- 
shadow in  what  particular  form  it 
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before  us,  nor  upon  what  special 
facts.  It  is  much  too  big  a  question 
to  be  anticipated  by  me  alone,  and 
as  the  majori^  have  deemed  it 
wise  to  pretermit  any  reference  to 
it,  I  will  follow  their  example  and 
also  be  silent,  though  I  am  not  sure 
that,  in  a  certain  phase  of  the  case, 
we  would  not  be  justified  in  giving 
expression  to  our  opinion  in  regard 
to  it.  But,  as  I  have  said,  it  is 
better,  perhaps,  to  wait  until  we 
are  required  to  decide  it,  before  do- 
ing so,  owing  to  its  great  impor- 
tance and  the  far-reaching  conse- 
quences of  such  a  decision  one  way 
or  another.  This  induces  me  to 
withhold  my  opinion.  We  all  will 
hail  with  gladness  the  day  when  a 
great  ^stem  of  highways  will  pene- 
trate every  section  of  the  state, 
reaching  to  every  city,  town,  and 
hamlet,  or  easily  accessible  there- 
from, producing  a  larger  measure 
of  social  and  commercial  inter- 
course among  our  people,  and 
thereby  bringing  them  into  closer 
communion,  with  a  better  and  ever- 
increasing  understanding  of  each 
other  and  of  their  common  interest, 
resulting,  at  last,  in  a  united  en- 
deavor to  co-ordinate  their  efforts 
in  behalf  of  the  general  welfare  and 
prosperity,  so  that  every  citizen 
may  ultimately  and  fully  enjoy  the 
blessings  of  our  free  institutions, 
under  our  Constitution  and  laws. 
This  will  all  come  to  us,  we  hope, 
some  time,  and  we  should  strive 
without  ceasing  to  hasten  the  day 
of  its  coming.  But  we  should  not 
begin  this  great  work  of  internal 
improvement,  except  in  accordance 
with  the  Constitution  and  fhe  sanc- 
tion of  the  law.  It  may  be  that 
this  act,  in  other  respects,  has  such 
a  sanction,  and,  if  not,  the  voters 
will  soon  have,  if  they  see  fit  to  take 
advantage  of  it,  an  opportunity  to 
declare  their  supreme  will  concern- 
ing it. 

Clark,  Ch.  J.,  dissenting: 
The'  public  policy  of  the  state  la 
vested  in.  the  discretion  of  the  legis- 
lature, except  where  the  lawmaldng 
body  is  expressly  restricted  by  some 
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state  or  Federal 
Constitution.  The  public  policy  of 
the  state  as  regards  education  and 
public  roads  is  a  matter  of  the 
closest  interest  to  the  people,  for 
upon  their  development  depend  the 
progress  and  the  prosperiiy  of  our 
people. 

Up  to  within  less  than  100  years 
the  public  policy  of  our  state  left 
education  solely  in  the  hands  of  the 
parents,  with  the  result  that  the 
great  body  of  the  people  were  un- 
educated, and  the  state  suffered  ac- 
cordingly. When  the  system  of 
public  schools  was  inaugurated, 
there  was  strong  opposition  by 
those  who  claimed  that  such  system 
was  socialistic,  and  compelled  tiie 
well-to-do  to  pay  for  the  education 
of  the  children  of  the  poor.  This 
argument,  now  antiquated  and  en- 
tirely discredited,  was  effective  for 
many  decades  in  halting  the  system 
within  the  narrowest  possible  lim- 
its. It  is  only  in  the  last  few  years, 
and  after  a  systematic  education  of 
public  sentiment  by  broad,  progres- 
sive leaders,  that  a  more  adequate 
system  <>f  public  education  has  set 
the  state  on  the  high  road  of 
progress. 

Under  our  system  of  public  roads, 
copied  from  the  English  common 
law,  they  were  worked  by  the  con- 
scription of  labor ;  hence,  mostly  by 
the  landless,  who  had  no  wheels  to 
roll  over  the  roads,  while  those 
whose  lands  were  benefited  by  the 
roads  were  largely  exempt  from 
working  them,  either  by  being  resi- 
dents of  the  towns,  or  very  often, 
above  the  conscript  age.  This  sys- 
tem, known  as  "corv§es"  in  France, 
was  one  of  the  potent  causes  of  the 
great  revolution  in  that  countiy.  It 
was  not  only  a  thoroughly  unjust 
system,  but  a  most  ineffective  one, 
for,  the  laborers  feeling  the  injus- 
tice of  being  forced  to  work  roads 
in  which  they  had  no  personal  in- 
terest, the  roads  in  England  and  in 
France  and  in  this  country  were  a 
clog  upon  travel  and  transportation. 
The  "mud  tax"  was  largely  in  ex- 
cess of  any  benefit  accruing  to  land- 
owners and  the  property  interests 
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from  their  nonpayment  of  taxes  for 
road  building.  State  v.  Covinsrton, 
125  N.  C.  644,  34  S.  E.  272.  When 
public  sentiment  was  awakened  to 
the  injustice  and  inefikiency  of  this 
system,  gradually  we  began  to  au- 
thorize counties  and  townships  to 
work  their  roads  by  taxation,  or 
partly  by  taxation,  as  they  saw  fit, 
and  tills  was  helc  to  be  a  matter 
entirely  for  the  legislature.  State 
V.  Sharp,  125  N.  C.  631,  635,  74 
Am.  St.  Rep.  663,  34  S.  E.  264. 

The  state  has  aided  also  in  the 
building  of  a  state  highway,  and 
received  some  assistance  in  this 
measure  from  the  United  States 
government;  the  intention  being  to 
build  such  highway  from  Beaufort 
to  Ducktown,  with  lateral  branches 
to  be  built  gradually  by  the  state, 
counties,  or  townships.  It  being 
seen  at  once  that  this  system  would 
take  a  long  time  for  development, 
there  was  finally  proposed  for  pub- 
lic consideration  this  measure,  by 
which  the  most  remote  counties 
and  most  remote  townships,  even 
the  poorest  and  those  which  have 
always  received  less  benefit  from 
state  aid  in  any  way,  should  have 
the  same  opportunity  to  construct 
efficient  highways  as  the  counties 
and  townships  near  the  large  towns 
and  in  the  wealthier  sections.  This 
measure,  which  was  adopted  as 
chapter  6  by  the  legislature  of  1917, 
has  been  for  many  years  thoroughly 
discussed  and  considered  by  the 
people  of  the  entire  state,  and  has 
recommended  itself  by  its  affording 
equal  opportunities  to  every  section 
of  the  state,  however  remote.  This 
bill,  after  thorough  discussion  be- 
fore the  people,  was  presented  to 
the  legislature  of  1911,  passed  the 
house  by  an  overwhelming  vote,  but 
was  defeated  by  a  small  majority  in 
the  senate.  After  the  fullest  dis- 
cussion for  another  two  years,  and 
a  thorough  debate  in  the  legislature 
in  1913,  it  passed  the  house  by  a 
unanimous  vote,  and  was  again  de- 
feated in  the  senate  by  a  very  nar- 
row margin.  It  was  again  fully 
discussed  for  four  years  before  the 
people,  and  in  the  general  assembly 


of  1917  it  passed  the  house  with 
only  two  dissenting  votes  and  the 
senate  with  only  one  dissent. 

A  measure  of  such  wide  public 
interest,  setting  forth  a  state  policy 
of  prime  importance  to  every  sec- 
tion, having  thus  been  discussed 
for  years,  having  three  times  re- 
ceived an  almost  unanimous  vote  in 
the  house,  and  defeated  by  close 
margins  twice  in  the  senate,  and 
having  been  passed  at  the  last  ses- 
sion with  only  one  dissent  in  that 
body,  must  be  taken  as  expressing 
the  will  of  a  self-governing  people, 
and  the  almost  unanimous  opinion 
of  the  lawmaking  department  of 
the  government,  that  its  enactment 
was  within  their  constitutional  pow- 
ers. It  should  not,  therefore,  be  set 
aside,  unless  its  unconstitutionality 
is  clear  "beyond  all  reasonable 
doubt,"  as  the  United  States  Su- 
preme Court  held  is  essential  before 
the  court  can  assume  to  hold  any 
act  unconstitutional.  Ogden  v. 
Saunders,  12  Wheat.  213,  6  L.  ed. 
606,  and  hundreds  of  other  cases 
cited  in  6  R.  C.  L.  in  notes  to  §§  81- 
86,  98-116.  In  Atkin  v.  Kansas, 
191  U.  S.  223,  48  L.  ed.  148,  24  Sup. 
Gt.  Rep.  128,  it  is  said,  by  Harlan 
J.:  'The  public  interests  impera- 
tively demand  that  legislative  en- 
actments should  be  recognized  and 
enforced  by  the  courts  as  embody- 
ing the  will  of  the  people,  unless 
they  are  plainly  and  palpably,  be- 
yond all  question,  in  violation  of  the 
fundamental  law  of  the  Constitu- 
tion." 

It  can  hardly  be  said  that  a 
measure  which  has  been  so  long  dis- 
cussed and  whidi  has  received  tiie 
approval  of  the  people  of  this  state, 
evinced  by  the  votes  of  their  rep- 
resentatives, for  three  sessions  of 
the  general  assembly,  and  which  is 
deemed  constitutional  by  a  minority 
of  this  court,  is  unconstitutional 
"beyond  question"  and  "beyond  a 
reasonable  doubt."  In  fact,  there 
is  no  line  to  be  found  in  our  Consti- 
jtution  which  authorizes  the  court  to 
hold  an  act  of  the  legislature  un- 
constitutional, any  more  than  there 
is  any  authority  in  the  legislature 


Digitized  by  VjOOQIC 


JOHNSTON 

(174  X.  C. 


to  hold  a  decision  of  the  court  un- 
constitutional. Neither  department 
has  supremacy  over  the  other.  The 
intention  of  the  Constitution  was 
that  the  legislature  should  obey  the 
Constitution,  and,  if  it  did  not,  the 
authority  to  review  its  action  is  not 
given  to  the  courts,  but  rests  with 
tile  people  in  tiie  election  of  a  new 
legislature.  In  a  majority  of  the 
states  they  have  made  this  more  ex- 
peditious by  the  adoption  of  the  in- 
itiative and  referendum,  which  re- 
quires, upon  a  proper  petition,  any 
statute  to  be  submitted  to  the  people 
immediately  for  approval  or  disap- 
proval. 

A  measure  of  such  wide  and  gen- 
eral importance  is  entitled  to  be 
considered  before  it  is  condemned. 
It  does  not  appropriate,  as  has  been 
suggested,  $32,000,000.  It  is  true 
that  the  plan  provided  for  issuing 
state  bonds  at  4  per  cent,  and  re- 
ceiving in  exchange  from  each 
county  receiving  a  loan  from  the 
state,  for  itself  or  its  townships,  a 
bond  bearing  5  per  cent  interest,  is 
based  on  the  calculation  that  the 
difference  of  1  per  cent,  properly 
handled,  will  pay  off  the  whole  in- 
debtedness at  the  end  of  forty-one 
years,  without  costing  tiie  state  or 
counties  anything  on  the  principal. 
But  this  does  not  require  that  the 
act  shall  be  in  force  forty-one 
years,  or  shall  cease  after  that  date. 
It  provides  that  "not  more  than 
$400,000  shall  be  issued  each  six 
months."  The  next  legislature,  or 
any  succeeding  legislature,  can  re- 
peal the  act,  leaving  outstanding 
only  the  bonds  that  have  been  issued 
up  to  that  date,  and  the  act  does 
not  necessarily  stop  at  the  end  of 
forty-one  years,  but  can  continue  in- 
definitely, if  it  proves  satisfactory 
to  the  people  of  the  state.  It  pro- 
poses to  create  a  state-wide  system 
of  modem  public  roads,  without 
costing  the  state  a  cent  and  costing 
the  coxmties  5  per  cent  interest,  and 
no  principal  to  repay. 

The  county  issues  no  bonds  to  go 
on  the  market,  but  merely  gives  to 
tiie  state  its  certificate  of  indebted- 
ness for  the  amount  loaned  to  the 
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county  for  itself,  or  lor  one  or 
more  of  its  townships,  if  the  people 
have  so  voted,  for  building  good 
roads,  and  the  county  is  to  collect 
from  tile  whole  county,  if  the  county 
has  voted  for  the  loan,  or  from  the 
township  or  townships  which  have 
voted  for  such  loans  from  the  state, 
5  per  cent  on  the  loan  annually,  and 
pay  this  over  to  the  state,  exactly 
according  to  the  same  plan  by  which 
for  years  the  state  has  loaned 
money  to  the  township  or  other  lo- 
cal board  to  build  schoolhouses,  for 
which  loan  the  county  has  collected 
out  of  the  township,  or  locality,  and 
remitted  the  Ynoney  to  the  state 
board  of  education. 

The  passage  of  tliis  bill  has  been 
petitioned  for  by  Farmers*  Unions, 
Chambers  of  Commerce,  GoodBoads 
Associations,  and  many  others,  for 
years.  If  it  operates  as  its  friends 
and  the  legislature  contemplate,  the 
people  will  be  benefited  by  the  im- 
mediate spending  therein  of  the 
money  loaned  to  the  counties  and 
townships.  The  dwellers  in  the 
rural  districts  will  be  relieved  from 
the  bad  roads  which  are  now  the 
heaviest  incubus  upon  agriculture 
in  the  state.  The  farmers  will  be 
relieved  of  the  isolation  which  is 
the  greatest  drawback  to  rural  life. 
The  state  will  achieve  a  state-wide 
system  of  modem  public  roads,  ex- 
tending without  exception  to  every 
township  and  county,  as  they  suc- 
cessively adopt  the  measure;  the 
townships  and  coimties  will  have 
the  good  roads  they  desire  in  a 
short  time,  by  the  payment  of  5 
per  cent  annual  interest  on  the 
money  borrowed  for  forty-one 
years,  a  moderate  rental  for  the 
roads;  and  at  the  end  of  that  time 
there  will  be  no  principal  to  pay, 
either  by  the  state,  county,  or  town- 
ship, as  the  investment  of  the  dif- 
ference between  the  5  per  cent  paid 
by  the  counties  and  townships  and 
the  4  per  cent  paid  by  the  state  on 
its  bonds  will,  in  a  sinking  fund, 
amount  to  enough  to  pay  off  the 
state  bonds,  which  will  then  return 
to  the  counties  their  bonds  to  be 
canceled. 
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The  secretary  of  state  has  already 
issued  license  to  60,000  automobiles 
in  the  state.  With  the  successful 
operation  of  this  bill,  the  number 
will  soon  be  doubled,  and  besides 
motors  will  be  used  by  farmers,  in- 
stead of  wagrons,  to  carry  their  farm 
products  to  the  towns  or  the  nearest 
railroad  station.  It  is  a  safe  calcu- 
lation that,  if  this  carefully  consid- 
ered action  of  the  general  assembly 
is  not  set  aside  by  tiiis  court,  the  in- 
crease in  fann  values  and  in  farm 
products  will,  in  each  township  or 
county  adopting  this  system,  far 
overpay  the  5  per  cent  annual  in- 
terest which  is  all  that  they  will  be 
called  upon  to  pay.  The  same  sys- 
tem has  been  successfully  operated 
by  Great  Britain  to  remove  tiie  age- 
long grievance  in  Ireland  of  great 
feudal  estates  and  absentee  land- 
lordism. Being  able  to  sell  her 
bonds  bearing  2  per  cent  interest, 
England  thus  raised  a  large  sum 
with  which  it  brought  up  the  vast 
landed  estates  in  Ireland,  which  it 
took  over  by  purchase  or  condem- 
nation, and,  cutting  them,  up  into 
small  holdings,  sold  them  to  the 
former  tenants  at  the  same  price 
per  acre,  adding  a  sum  in  money  to 
each  to  furnish  the  farm,  taking 
from  the  tenants  their  notes,  bear- 
ing 5  per  cent  interest.  The  dif- 
ference between  the  2  per  cent  and 
the  5  per  cent  in  the  course  of  a  few 
years,  at  compound  interest,  paid 
off  the  purchase  money  for  the 
lands  and  the  money  loaned,  and 
the  government  canceled  the  notes, 
giving  the  tenants  fee-simple  deeds, 
and  ^1  this  not  costing  the  taxpay- 
ers a  penny,  and  costing  the  tenants 
less  than  the  rent  would  have  been. 
The  proposition  here  adopted  by 
our  legislature  proposes  to  abolish 
the  age-long  grievance  of  bad  roads 
and  isolation  without  costing  the 
state  a  dollar,  and  at  an  expense  to 
the  counties  and  townships  of  5  per 
cent  interest  on  the  cost  for  forty- 
one  years.  The  bonds  for  the 
principal,  both  those  given  by  the 
state  and  tiiose  given  by  the  coun- 
ties, are  then  to  be  canceled  out  of 
the  sinking  fund. 


We  already  have  a  statute  by 
which  the  state  loans  out  of  the 
treasury  annually  a  certain  sum  of 
money,  aggr^ating  now  over  $600,- 
000,  at  the  rate  of  5  per  cent  in- 
terest, for  the  purpose  of  building 
schoolhouses.  These  loans  are  made 
on  long  time,  with  annual  instal- 
ments, and  have  assisted  in  building 
hundreds  of  schoolhouses  in  Nortti 
Carolina,  and  the  state  has  never 
lost  a  dollar  in  its  numerous  trans- 
actions with  the  local  school 
boards.  The  county  boards  of  edu- 
cation sign  a  bond  in  the  name  of 
the  county  to  whose  local  or  town- 
ship board  the  money  lis  loaned,  and 
the  indebtedness  thus  becomes  a 
county  responsibilily  in  precisely 
the  same  manner  that  is  proposed 
in  regard  to  loans  to  townships  for 
good  roads  in  this  bill. 

This  "Road  Law"  now  before  the 
court  applies  to  good  roads  exactly 
the  same  proposition.  The  state 
proposes  in  effect  to  lend  for  the 
benefit  of  any  township  or  county 
that  will  vote  to  tax  itself  for  the 
purpose  of  building  roads,  thereby 
evincing  their  progressiveness  and 
public  spirit,  certain  sums  of  money, 
receiving  therefor  bonds  (just  as 
from  local  school  boards)  bearing  6 
per  cent  interest,  but  not  to  exceed 
in  the  aggregate  $400,000  each  six 
months,  and  the  state  is  to  raise 
tile  sum  thus  loaned  by  the  sale  of 
its  own  4  per  cent  bonds.  This  lat- 
ter is  a  detail  which  does  not  con- 
cern the  counties  and  townships 
voting  to  build  the  roads.  As  to 
them  it  is  simply  a  loan  of  money 
by  the  state — ^just  as  to  the  local 
school  board — and  the  state  will 
raise  the  money  by  the  sale  of  its 
bonds,  which  it  has  a  right  to  do, 
for  the  statute  was  passed  for  a 
necessary  purpose,  with  three  read- 
ings in  each  house,  with  the  ayes 
and  noes  recorded  on  the  journal, 
as  required  by  Const,  art.  2,  §  14. 
The  Constitution  (art  6,  §  4)  au- 
thorizes this  appropriation,  since 
the  state  bonds  have  been  at  par. 
The  state  does  not,  by  this  act,  "give 
or  lend  tiie  credit  of  the  state  in  aid 
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of  any  person,  association,  or  cor- 
poration." 

The  counties  and  townships  are 
simply  agenciesof  tlie  state  govern- 
ment, llie  legislature  can  create, 
change,  or  abolish  counties  at  will. 
It  has  abolished  fourteen  counties, 
and  it  abolished  two  others,  which 
it  subsequently  recreated,  and  has 
increased  the  number  of  counties  to 
100.  It  created  the  townships  in 
1868,  and  since  tiben,  under  a  gen- 
eral statute,  has  authorized  the 
county  commissioners  to  make  oth- 
ers, and  the  legislature  also  has 
created  several  townships,  so  that 
at  present  there  are  1,066  townships 
in  the  state.  Therefore,  in  putting 
money  in  the  hands  of  the  counties 
and  townships  to  build  roads,  the 
state  is  merely  putting  its  money 
in  the  hands  of  its  own  agents.  In 
Atkin  V.  Kansas,  191  U.  S.  220,  48 
L.  ed.  148,  24  Sup.  Gt.  Rep.  124,  it 
is  said:  "Such  corporations  are 
the  creatures,  mere  political  sub- 
divisions, of  the  state  for  the  pur- 
pose of  exercising  a  part  of  its 
powers.  .  .  .  They  are,  in  every 
essential  senae,  only  auxiliaries  of 
tiie  state  for  the  purposes  of  local 
government.  They  may  be  created, 
or,  having  been  created,  their  pow- 
ers may  be  restricted  or  enlarged, 
or  altogether  withdrawn,  at  the 
will  of  the  legislature"— citing 
many  cases,  among  others  quoting 
from  Williams  v.  Eggleston,  170  U. 
S.  310,  42  L.  ed.  1047,  18  Sup.  Ct. 
Rep.  619,  as  foUows:  "A  municipal 
corporation  is,  so  far  as  its  purely 
municipal  relations  are  concerned, 
simply  an  agency  of  the  state  for 
conducting  the  affairs  of  govern- 
ment, and,  as  such,  it  is  subject  to 
the  control  of  the  legislature." 

The  court  further  said,  quoting 
from  Clinton  v.  Cedar  Rapids  &  M. 
River  R,  Co.  24  Iowa,  475,  with  ap- 
proval :  "Municipal  corporations 
owe  t^eir  origin  to,  and  derive  their 
powers  and  rights  wholly  from,  the 
legiedatiire.  It  breathes  into  tiiem 
the  breath  of  life,  without  which 
they  cannot  exist.  As  it  creates,  so 
it  may  destroy.  If  it  may  destroy, 
it  may  abridge  and  control." 
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The  court  added  that  the  legis- 
lature could,  if  it  saw  fit,  abolish 
any  and  all  of  the  municipal  corpo- 
rations of  the  state  in  one  act,  say- 
ing: "We  know  of  no  limitation  on 
this  right  so  far  as  the  corpora- 
tions themselves  are  concerned. 
They  are,  so  to  phrase  it,  the  mere 
tenants  at  will  of.  the  legislature." 

The  legislature,  ther^ore,  when 
it  advances  money  for  a  township  to 
build  public  roads,  at  the  request 
of  the  people  of  the  township,  as 
evinced  by  a  vote  of  its  people 
(which  is  not  necessary  to  its  va- 
lidity, Kinston  v.  Security  Trust  Co. 
169  N.  C.  207;  85  S.  E.  399;  for  it 
is  a  necessary  expense,  Hargrave  v. 
Davidson  County,  168  N.  C.  626,  84 
S.  E.  1044),  can  place  the  money 
in  the  hands  of  tJie  county  to  be 
used  for  such  township,  requiring 
the  county,  as  one  of  its  agents,  to 
execute  a  certificate  of  indebtedness 
for  the  amount  loaned  to  its  sub- 
agent,  the  township,  by  the  state, 
and  require  the  county,  through  its 
officers,  to  collect  l^e  tiuc  annually 
from  such  township  to  pay  the  6 
per  cent  to  the  state.  This  process 
of  loaning  the  money  to  the  town- 
ship or  other  local  board,  and  re- 
quiring the  county  to  give  its  note 
to  the.  state  for  such  sum,  and  to 
collect  and  transmit  the  taxes  from 
the  township  or  locality,  has  been 
in  force  since  1903,  and  has  been 
approved  by  this  court.  Brown,  J., 
in  Casey  v.  Dare  County,  168  N.  C. 
285,  84  S.  E.  268. 

It  has  long  been  the  policy  of  the 
state  to  give  its  aid  to  any  local  bet- 
terment which  it  has  seen  fit.  It 
has  never  been  doubted  that  the 
legislature  could  create  at  the  cost 
of  the  entire  state  a  local  public 
road,  or  a  canal,  of  benefit  to  a  re- 
stricted area,  or  a  railroad  whose 
benefits  were  more  or  less  local,  or 
establish  any  other  local  enterprise 
for  the  public  benefit,  in  its  judg- 
ment. Long  ago  the  state  thus 
authorized  and  aided  the  Clubfoot 
&  Harlowe  canal,  of  almost  purely 
local  benefit;  the  Hyde  County 
canal;  the  Dismal  Swamp  canal; 
also  constructed  the  Quaker  road,  in 
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Jones  county,  the  Pender  county- 
highway,  the  Hickory  Nut  Gap  road, 
and  other  local  public  roads.  It 
has  also  built,  at  the  state's  expense 
in  part,  a  railroad  from  Weldon  to 
Wilminjerton,  passing:  through  six 
counties  (now  eigh^  of  small  in- 
terest to  the  remainder  of  the  100 
counties  of  the  state,  which  has  be- 
come, however,  of  more  general 
importance  by  reason  of  the  sub- 
sequent connections.  It  also  largely 
built  the  Raleigh  &  Gaston  Bail- 
road,  passing  through  live  counties, 
the  Wilmington,  Charlotte,  &  Ruth- 
erfordton  Railroad,  the  North 
Carolina  Railroad,  the  Western,  the 
Western  North  Carolina  Railroad, 
and  several  others.  All  these  enter- 
prises were  more  or  less  of  local 
benefit,  and  of  almost  infinitesimal 
benefit  to  large  sections  in  other 
parts  of  the  state.  These  canals, 
public  roads,  and  railroads  were 
built  by  virtue  of  the  sovereignty 
of  the  state,  and  were  paid  for  in 
cash  out  of  the  state  treasury;  the 
money  being  raised  by  taxation,  or 
by  the  sale  of  state  bonds,  as  the 
legislature  deemed  best.  It  has 
never  been  doubted  that  the  state 
could  build  a  highway  in  any  one 
of  our  100  counties,  or  in  any  one  of 
the  1,055  townships,  and  pay  for  it 
out  of  the  state  treasury.  Whether 
the  money  in  the  treasury  was  raised 
by  taxation  or  by  the  sale  of  state 
bonds,  whether  it  was  donated  or  a 
loan,  or  an  investment  by  the  state, 
rested  with  the  general  assembly. 
Frequently,  the  state  has  issued  its 
own  bonds,  and  received  in  ex- 
change the  bonds  of  the  company  or 
of  the  city  or  county  contributing 
to  build  tJke  road.  This  was  done 
in  building  the  Raleigh  &  Augusta 
Railroad,  the  Taylorsville  Railroad 
(sometimes  known  as  the  "June- 
bug"  Railroad),  and  other  railroads 
and  turnpikes.  All  these  matters 
were  in  the  judgment  of  the  self- 
governing  people  of  this  state,  as 
expressed  by  the  action  of  the  law- 
making body,— our  general  assem- 
bly. 

The  Road  Law  now  before  the 
court  is  a  carefully  devised  measure. 


to  give  every  township  and  every 
county  that  is  willing  to  vote  a  tax 
upon  itself  the  same  benefit  that 
every  school  district  has  obtained 
by  voting  an  additional  tax;  hut  in 
as  much  as  for  building  roads  a 
larger  sum  is  needed  in  the  first  in- 
stance with  only  a  small  annual  ap- 
propriation for  interest,  and  the 
credit  of  the  townships  and  counties 
might  not  be  sufficient  to  float  their 
bonds  at  par  at  a  low  rate  of  in- 
terest, the  .state  offers  to  loan  tiie 
money  for  the  amount  each  town- 
ship or  county  votes,  at  5  per  cent, 
and  proposes  to  raise  the  money  for 
that  purpose  by  selling  its  own 
bonds  at  4  per  cent,  with  the  cal- 
culation that  the  1  per  cent  differ- 
ence in  interest,  properly  invested 
for  forty-one  years,  will  result  in 
returning  the  entire  sum  Hius  loaned 
to  the  state  treasuiy;  the  state 
in  the  meantime  being  benefited  by 
the  construction  of  a  state-wide  sys- 
tem of  public  roads  in  every  town- 
ship and  in  every  county  in  the  state. 
To  avoid  a  scramble  as  to  what 
townships  and  counties  shall  be  first 
benefited,  it  is  left  to  them  to  m^ke 
the  move,  and  thus  select  themselves. 
The  result  will  be  that  the  most  pro- 
gressive and  wide-awake  townships 
and  counties,  those,  who  most  feel 
the  need  of  the  good-roads  system, 
will  be  the  first  to  profit  by  tiiis 
beneficent  movement.  It  will  not  be 
left,  as  in  the  past,  for  those  com- 
munities which  have  the  most  in- 
fluence in  the  legislature  to  obtain 
priority  in  the  state  aid  thus  afford- 
ed. Successively  each  county  and 
township  will  come  in,  in  the  order 
they  themselves  create,  making  a 
completed  state-wide  road  system. 
It  is  suggested  that,  not  denjnng 
that  the  measure  is  valid,  and  with- 
out passing  upon  that  question, 
which  is  of  vast  importance  to  the 
state  at  large  and  of  the  deepest 
interest  to  the  public  welfare,  the 
court  (leaving  tiiat  question  unde- 
cided) can  hold  against  those  claim- 
ing aid  in  these  two  cases  upon  the 
ground  that  these  plaintiffs,  in  both 
cases,  are  claiming  under  a  township 
election,  and  that  the  legislature 
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could  not  authorize  a  county  to  ^ve 
its  bonds  to  the  state  for  a  road 
improvement  in  a  township.  Sec- 
tion 20  of  the  act  before  us  pro- 
vides: "Townships,  and  road 
districts  created  by  special  act  of 
the  general  assembly,  may  avail 
themselves  of  the  benefits  of  this 
act  upon  compliance  with  the  re- 
qtdrements  herein  set  out:  Provid- 
ed, that  the  bond  or  undertakinfir 
filed  with  the  state  treasurer  shall 
be  executed  by  the  board  or  boards 
of  county  commissioners  of  the 
county  or  counties  in  which  such 
township  or  road  district  is  situated. 
It  shall  be  the  duty  of  such  commis- 
sioners to  levy  and  the  duty  of  the 
sheriff  to  collect  such  special  taxes 
and  make  payment  thereof  in  the 
manner  and  under  the  penalty  set 
out  in  §  18  of  this  act." 

It  is  apparent  that  under  this 
section  it  was  intended  that  the 
counties  in  which  these  townships 
lay  were  to  give  their  bonds  as 
agents  for  the  township,  as  has  been 
done  in  very  many  instances  where 
townships  have  voted  appropria- 
tions for  railroads,  or  other  public 
or  quasi  public  purposes,  as  in  Jones 
v.  Person  County,  107  N.  C.  240,  12 
S.  E.  69 ;  McCracken  v.  Greensboro, 
N.  &  A.  R.  Co.  168  N.  C.  62,  84  S. 
E.  80  (Alamance),  and  in  numerous 
other  cases.  The  last  lines  of  this 
section  prescribe  after  providing 
that  "the  bond  or.  undertaJdng  filed 
with  the  state  treasurer  shall  be  ex- 
ecuted by  the'  board  or  boards  of 
county  commissioners  of  the  county 
or  counties  in  which  such  township 
or  road  district  is  situated"  (evi- 
dently including  cases  in  which  a 
road  district  might  lie  in  two  or 
more  counties) :  It  shall  be  the 
duty  of  such  commissioners  to  levy 
and  the  duty  of  the  sheriff  to  collect 
such  special  taxes  and  make  pay- 
ment thereof  in  the  manner  and 
under  the  penalty  set  out  in  §  18 
of  tills  act." 

This  places  beyond  question  the 
intention  of  the  legislature  that  the 
counly  commissioners  are  to  collect 
the  taxes  out  of  ti»e  township  or 
road  district  to  remit  to  the  state 


treasury,  and  that  where  the  road 
district  is  in  two  or  more  counties 
tile  commissioners  of  each  county 
shall  collect  from  that  part  of  the 
district  in  their  respective  counties. 
As  it  is  provided  that  no  county, 
township,  or  road  district  shall  re- 
ceive a  loan  amounting  to  more  than 
6  per  cent  of  the  assessed  value  .of 
the  property  when  added  to  the 
otlier  Ixmded  indebtedness  thereof, 
there  is  no  danger  of  the  county  not 
collecting  5  per  cent  annually  on 
that  amount  from  any  township  or 
road  district. 

An  exactiy  analogous  provision 
has  long  been  in  force  as  to  building 
Stock  Law  fences  (Revisal,  §  1685), 
which  provides  that  the  county  com- 
missioners may  levy  a  special  assess- 
ment on  all  taxable  real  estate 
"within  the  county,  township,  or 
district  which  may  adopt  the  Stock 
Law."  This  act  has  been  often  held 
constitutional,  and  that  it  does  not 
violate  the  provision  as  to  uniform- 
ity, and  "does  not  authorize  the  im- 
position of  an  assessment  on  real 
estate  outside  of  the  district."  Har- 
per V.  New  Hanover  County,  183  N. 
C.  110,  46  S.  E.  526.  It  would  seem 
clear  that  the  language  of  §  20  of 
this  act  contemplates  that  the  cer- 
tificate of  indebtedness  given  by  the 
county  commissioners  for  money 
loaned  by  the  state  to  build  roads  in 
a  township  or  road  district  is  to  be 
signed  by  the  commissioners  as 
agents  for  such  township  or  road 
district,  from  which  it  is  expressly 
provided  that  they  shall  collect  such 
taxes  and  remit  to  the  state  treas- 
urer. 

However,  a  matter  of  this  impor- 
tance should  not  go  off  on  Bucb.  a 
technicality.  Taking  it  that  the  act 
requires  the  county  commissioners 
to  sign  the  certificate  and  make  the 
entire  county  responsible,  as  there 
is  the  further  provision  that  the 
county  commissioners  shall  collect 
such  taxes  from  the  township  or 
road  district,  as  in  the  case  of  the 
Stock  Law  for  townships  or  dis- 
tricts, there  is  nothing  inequitable. 
But,  even  if  the  county  commission- 
ers did  not  exercise  such  power, 
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there  is  nothing;  in  the  Constitution 
which  forbids  the  legislature  to  re- 
quire the  county  certificate  of  in- 
debtedness, since  the  county  commis- 
sioners have  it  in  their  power  to 
collect  from  the  localities.  Eklwards 
V.  Greene  County,  170  N.  C.  448, 
87  S.  E.  346,  by  Hoke,  J.  The  coun- 
ty, of  its  own  motion  can  appro- 
priate money  to  build  roads  in 
any  one  township  in  the  county, 
at  its  discretion.  Patterson  v. 
Swain  County,  170  N.  C.  503,  87 
S.  E.  317  (Brown,  J.);  Edwards 
V.  Greene  County,  supra.  A  town- 
ship whose  roads  are  thus  worked 
by  the  county  can  be  required  to 
levy  a  tax  to  pay  for  the  same, 
even  without  a  vote,  as  roads  are 
a  public  necessity.  If  so,  when  the 
state  loans  money  to  be  used  for 
building  roads  in  a  township,  there 
is  no  reason  the  state  shall  not  look 
to  the  county,  if  the  legislature  so 
orders,  to  reimburse  the  state,  pro- 
viding, as  this  act  does,  that  the 
counly  shall  collect  the  taxes  from 
the  township  to  reimburse  itself. 
Both  county  and  township  are  agen- 
cies of  the  state  government,  and 
this  is  not  a  matter  forbidden  by  the 
Constitution,  but  purely  a  method  of 
administration,  expressed  through 
the  legislature  by  the  people  of  the 
state.  A  case  exactly  in  point  is 
Moss  V.  Tazewell  County,  112  Va. 
878,  72  S.  E.  945.  If  the  United 
States  government  can,  as  it  does, 
make  appropriations  out  of  the 
funds  of  the  whole  Union  to  make  an 
improvement  in  a  river,  a  creek,  or 
a  harbor,  or  the  state  can,  as  it  does, 
appropriate  from  the  treasury,  out 
of  the  money  of  the  whole  state,  to 
build  a  local  public  road  or  a  canal, 
for  a  district  or  township,  certeinly 
the  legislature  can  require  a  county 
(if  it  had  so  chosen)  to  become 
responsible  for  a  loan  to  build  a  road 
in  one  of  its  townships,  especially 
when  §  20  prescribes  that  the 
amount  to  repay  it  shall  be  collect- 
ed by  the  township  officials  out  of 
tiie  property  of  that  township. 

The  system  of  counties  issuing 
bonds  to  work  the  roads  in  their 
townships  and  collecting  out  of  each 


township  the  interest  and  principal 
as  theiy  fall  due  ha3  often  been  fol- 
lowed, and  a  state-wide  act  to  that 
purport  was  enacted.  Laws  1913, 
chap.  122,  recognized  and  amended. 
Laws  1917,  chap.  207.  If  tiie  pres- 
ent act  is  unconstitutional,  the  Act 
of  1913,  chap.  122,  and  all  the  bonds 
issued  under  that  and  similar  acts 
are  rendered  invalid,  which  will  be  a 
public  calamity. 

In  the  matter  of  loans  by  the  state 
to  aid  in  building  schooUiouses,  it 
is  provided  that  such  loans  to  any 
locality  shall  be  evidenced  by  the 
note  of  the  county  board,  and  that 
the  county  board  shall  deduct  the 
amount  of  the  annual  payment  from 
the  district  or  township  receiving  the 
loan.  Revisal,  §§  4053-4066.  This 
system  has  worked  well  for  the  last 
fourteen  years,  and  ite  legality  has 
never  been  questioned.  In  Jones  v. 
Madison  County,  137  N.  C.  598,  50 
S.  E.  291  (Hoke,  J.),  the  court 
held  that  the  legislature  could  pass 
an  act  to  require  a  county  to  issue 
bonds  for  indebtedness  incurred 
for  necessary  expenses.  Roads  are 
a  necessary  expense,  and  when  a 
township  has  thus  voted  to  incur  in- 
debtedness for  that  purpose,  and  the 
stete  has  agreed  to  loan  the  money, 
there  is  no  reason  why  the  legisla- 
ture should  not  take  the  obligation 
of  the  county  (if  that  is  what  §  20  of 
this  act  means),  leaving  to  the  coun- 
ty to  collect  through  ite  own  officers 
the  annual  interest  from  the  town- 
ship, in  the  meantime  executing  its 
own  bond  to  the  stete  for  the 
amount  thus  loaned  to  the  county, 
for  the  benefit  of  that  township. 
This  case,  Jones  v.  Madison  County, 
supra,  reversed  a  former  decision  on 
rehearing,  and  was  therefore  fully 
considered. 

In  Jones  v.  Stokes  County,  143  N. 
C.  60,  55  S.  E.  427,  it  was  held  that, 
where  certein  townships,  by  extra 
taxation,  procured  f^e  building 
through  their  territory  of  a  railroad, 
the  legislature  has  tiie  power  to  di- 
rect the  county  commissioners  to  ex- 
pend exclusively  in  those  townships 
the  county  texes  derived  from  such 
railroad  property  in  such  townships. 
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and  that  there  is  no  constitutional 
requirement  that  the  tax  rate  shall 
be  tibe  same  everywhere.  It  varies  in 
the  different  counties,  and  may  vary 
in  differait  townships,  i>arts  of 
townships,  districts,  towns,  and 
cities  in  the  same  county,  for 
they  are  all  legislative  creations, 
mere  governmental  agencies,  sub- 
ject to  be  changed,  abolished,  or  di- 
vided and  controlled,  at  the  will  of 
the  general  assembly,  especially  at 
the  control  of  the  legislature  since 
the  amendment  (§14)  art.  7.  The 
uniformity  of  taxation  required  by 
the  Constitution  means  a  uniform 
rate  for  the  same  object.  It  does 
not  mean  that  tiiere  shall  be  the 
same  rate  of  taxation  throughout 
the  state,  or  throughout  a  county, 
or  even  throughout  a  township,  for 
there  are  objects  of  taxation  in  some 
town^ips,  districts  and  counties,  for 
which  tax  is  not  laid  in  others.  Jones 
V.  Stokes  County,  supra. 

The  will  of  the  people  has  been 
fully  gathered  and  clearly  expressed 
in  the  passage  of  this  act.  It  is  a 
matter  t^at  closely  affects  the  right 
of  ihe  people  to  govern  themselves. 
It  touches  the  interest  of  every  sec- 
tion of  t^e  state.  Heretofore,  state 
appropriations  for  canals,  for  public 
roads  and  highways,  and  in  the 
building  of  railroads,  have  largely 
been  procured  in  tlie  interest  of 
the  influential  and  wealthier  sec- 
tions Of  the  state.  This  act  gives 
ta  the  people  of  any  township  or 
county,  however  remote  or  poor 
it  may  be,  the  same  opportunity 
to  vote  taxation  upon  themselves, 
for  the  benefit  of  procuring  pub- 
lic roads,  as  is  given  to  wealthier 
and  more  influential  sections.  It 
gives  to  the  farmers  and  residents 
of  remote  townships  and  counties 
the  same  benefit  of  using  the 
state  credit  in  exchange  for  their 
own  as  is  given  to  the  larger  coun« 
ties  and  cities;  it  gives  to  the  deni- 
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zens  of  the  mountain  coves  the  same 
opportunity  of  obtaining  good  roads 
that  is  vouchsafed  to  the  owners  of 
rich  river  bottoms,  and  of  valuable 
sttburiMin  lands  near  the  cities.  It 
is  a  case  of  "equal  opportunity  to 
all,  without  favor  to  any." 

The-  cases  quoted,  tiiat  one  com- 
munity should  not  be  made  to  pay 
the  debt  of  another,  have  no  applica- 
tion. The  township  is  a  part  of  the 
county.  Besides,  the  county  of 
Johnston  does  not  propose  to  pay  the 
tax  for  building  the  roads  in  Selma 
township.  The  Johnston  county  com- 
missioners could  take  the  coimty 
money  for  that  purpose.  They  are 
judges  of  what  roads  shall  be 
worked  with  the  county  money. 
Pactolus  Twp.  V.  Pitt  County,  169  N. 
C.  548, 86  S.  E.  520.  The  legislature 
could,  as  it  does,  loan  money  to  John- 
ston county  (which  is  simply  a  state 
agency)  to  be  used,  in  this  instance, 
exclusively  in  building  roads  for  Sel- 
ma township,  if  that  township  votes 
taxes  to  pay  interest  on  the  loan, 
and  the  general  assembly  can  re- 
quire the  county  of  Johnston,  as  such 
state  agency,  to  execute  its  bond  to 
the  state  for  this  money,  since 
through  its  county  officers  Johnston 
county  will  collect  the  money  out  of 
the  property  of  Selma  township.  The 
county  and  the  township  are  alike 
state  agents,  and,  if  the  legislature 
sees  fit  to  adopt  this  method,  it  is 
within  the  discretion  of  the  law- 
making body. 

The  judge  below  (Devin)  has 
properly,  in  my  judgment,  sustained 
both  in  letter  and  spirit  the  enact- 
ment by  the  general  assembly  of  this 
most  just,  beneficent,  and  progres- 
sive measure,  which  was  adopted 
only  after  the  fullest  consideration 
by  the  people  of  the  state  and  their 
representatives. 

Petition  for  rehearing  d^iied. 
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ANNOTATION. 

CmMtitutionality  of  statutory  provisions  as  to  polideal  corporations  or  divisiont 
which  shaU  bear  cost  of  establishing  or  mainfaining  highinqrs. 


I.  Introductory,    746. 
II.  In  general,  746. 
III.  Taxing  city  for  county  or  town  road, 

751. 
rV.  Tsxing  county  for  town  road,  76B. 

/.  Introductory, 

Tbis  note  is  limited  to  a  discussion 
of  the  cases  wherein  the  constitution- 
ality of  a  statute  pi)3viding  for  the 
establishment  and  maintienance  of  a 
highway  was  attacked  because  of  the 
particular  political  divisions  on  which 
the  burden  of  constructing  and  main- 
taining the  highway  was  cast,  or  be- 
cause of  the  proportion  in  which  they 
were  required  to  bear  the  cost.  Cases 
involving  the  constitutionality  of  a 
highway  statute  as  affected  by  the 
title  of  the  act,  or  by  the  violation  of 
other  constitutional  provisions,  are  oc- 
cluded, as  are  cases  involving  the  dis- 
tribution of  the  proceeds  of  a  highway 
tax  among  various  taxing  districts  or 
political  divisions,  unless  the  author- 
ity of  the  legislature  to  levy  or  au- 
thorize the  levy  of  such  a  tax  on  a 
particular  subdivision  was  brought  in- 
to question. 

//.  In  general. 

The  legislature,  in  the  exercise  of 
the  power  of  providing  for  the  con- 
struction and  maintenance  of  public 
highways,  may  enact  laws  apportion- 
ing the  cost  on  such  political  subdi- 
visions as  it  may  see  fit.  State  ex  rel. 
Bulkeley  v.  Williams  (1896)  68  Conn. 
131,  48  L.R.A.  465,  35  Atl.  24,  421, 
aflSrmed  in  (1898)  170  U.  S.  304,  42  L. 
ed.  1047,  18  Sup.  Ct.  Rep.  617;  Gilson 
V.  Rush  County  (1891)  128  Ind.  65, 
11  L.R.A.  885,  27  N.  E.  235;  State  ex 
rel.  Hendricks  v.  Marion  County 
(1908)  170  Ind.  695,  85  N.  E.  513;  State 
ex  rel.  Atty.  Gen.  v.  Shawnee  County 
(1882)  28  Kan.  431;  Hill  v.  Johnson 
County  (1910)  82  Kan.  813,  109  Pac. 
163;  Stevenson  v.  Shawnee  County 
(1916)  98  Kan.  671,  159  Pac.  5,  on  re- 
hearing (1916)  98  Kan.  704,  159  Pac. 
8;  Hingham  &  Q.  Bridge  &  Turnp. 


V.  Taxing  state  for  road  in  political 

subdivision,  767. 
VI.  Changing  apportionment  by   subse- 
quent statute,  768. 

Corp.  T.  Norfolk  Connly  (1863)  6  Allen 
(Mass.)  863;  Salem  Tbmp.  &  C.  Bridge 
Corp.  V.  Essex  County  (1868)  100 
Mass.  282;  Scituate  y.  Weymouth 
(1871)  108  Mass.  128;  Embee  v.  Kan- 
sas City  &  L.  Boulevard  Road  Diet. 
(1914)  267  Mo.  698.  166  S.  W.  282; 
People  ex  rel.  McLean  v.  Flagg  (1871) 
46  N,  Y.  401;  Bowles  v.  State  (1881) 
37  Ohio  St.  36;  Mahanoy  Twp.  v. 
Comry  (1883)  103  Pa.  862;  Meehan  v. 
Shields  (1910)  67  Wash.  617,  107  Pae. 
885;  Lewis  County  v.  Hays  (1860)  1 
Wash.  Terr.  110;  Jensen  v.  Polk 
County  (1879)  47  Wis.  298,  2  N.  W. 
820. 

In  Scituate  v.  Weymouth  (1871)  108 
Mass.  128,  it  was  said :  "It  is  too  well 
settled  to  be  disputed  that  it  is  within 
the  constitutional  power  of  the  legis- 
lature to  make  laws  for  the  constouc- 
tion,  support,  and  maintenance  of 
roads  and  bridges,  and  for  the  dis- 
tribution among  the  counties  and 
towns  of  the  burdens  of  maintaining 
them;  and  this  power  may  be  exer- 
cised by  the  legislature,  in  its  discre- 
tion, either  by  general  or  special 
laws." 

In  Com.  V.  Newburyport  (1869)  103 
Mass.  129,  wherein  a  statute,  impos- 
ing the  expense  of  the  construction 
and  maintenance  of  a  bridge  between 
a  city  and  a  town  on  the  two,  in  such 
proportion  as  the  commissioners 
should  deem  just,  was  held  to  be  con- 
stitutional, the  court  stated  the  rule 
as  follows:  "Although  the  general 
law  provides  for  the  maintenance  of 
all  roads  and  bridges,  by  imposing  the 
duty  upon  each  town  to  support  those 
that  are  within  its  limits,  yet  the  leg- 
islature may  undoubtedly,  by  general 
provisions  or  by  special  statute,  modi- 
fy this  general  rule,  in  particular 
cases,  in  order  to  make  the  distribu- 
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tion  of  the  burden  more  equal  than 
.it  might  otherwise  prove  to  be  in  its 
operation.  This  it  does  by  authoriz- 
ing or  requiring  the  county  to  assume 
a  part  of  the  expense  of  certain  roads 
or  bridges;  thus  indirectly  imposing 
upon  all  other  towns  in  the  county  a 
part  of  the  burden  which,  by  the  gen- 
eral rule,  would  fall  upon  the  town 
within  which  the  road  or  bridge  was 
situate;  or  by  authorizing  a  part  of 
such  expense  to  be  imposed  upon  par- 
ticular towns  near  to  or  benefited  by 
such  road  or  bridge." 

In  State  ex  rel.  Hendricks  v.  Marion 
County  (1908)  170  Ind.  595,  85  N.  E. 
513,  it  was  said:  "Highways  are  the 
arteries  of  the  state,  and  the  state 
has  never  surrendered  her  right  to  di- 
rect, by  legislation,  the  manner  and 
agencies  through  which  they  are  cre- 
ated, maintained,  and  vacated." 

In  Embree  v.  Kansas  City  &  L. 
Boulevard  Road  Dist.  (1914)  257  Mo. 
593,  166  S.  W.  282,  it  was  insisted  that 
because  a  statute  providing  for  the  es- 
tablishment and  maintenance  of  roads 
arbitrarily  divided  the  road  district 
into  three  beneficial  zones,  and  as-' 
sessed  the  lands  in  each  at  a  different 
percentage  without  giving  the  prop- 
erty owners  notice  thereof  and  an 
opportunity  to  be  heard  thereon,  it  de- 
prived them  of  their  property  without 
due  process  of  law.  The  court  said: 
"In  answer  to  that  contention  it  is  suf- 
ficient to  state  that  said  division  of  the 
road  district  into  zones,  and  the  fix- 
ing of  the  percentage  of  benefits  to 
the  lands  in  each,  are  legislative  acts, 
which  cannot  be  questioned  upon  the 
ground  of  want  of  notice  to  the  prop- 
erty owners.  The  reason  for  this  rule 
is  that  the  authority  to  create  benefit 
districts  and  the  percentage  of  the 
benefits  to  be  assessed  rest  solely  with 
the  legislature."  To  the  same  effect, 
see  Stepp  v.  Kansas  City  &  L.  Boule- 
vard Road  Dist.  (1914)  257  Mo.  624, 
166  S.  W.  291;  Klein  v.  Kingshighway 
Road  Dist.  (1914)  267  Mo.  625,  166  S. 
W.  291. 

In  the  exercise  of  its  taxing  power, 
the  legislature  may  create  taxing  dis- 
tricts for  highway  purposes,  without 
regard  to  the  boundaries  of  counties, 
townships,  or  municipalities.    State  ex 


rel.  Hendricks  t.  Marion  County 
(Ind.)  supra. 

In  Bowles  v.  State  (1881)  87  Ohio 
St.  86,  the  constitutionality  of  a  stat- 
ute authorizing  the  assessment  of  all 
property,  both  real  and  personal, 
within  a  given  taxing  or  road  district, 
to  pay  for  a  free  turnpike  road,  was 
involved.  Answering  the  contention 
that  the  legislature  had  no  power  to 
create  a  taxing  district  without  regard 
to  the  political  or  municipal  subdivi- 
sions of  the  state,  the  court  said:  "A 
sufiicient  answer  to  the  objection  is 
that  the  power  exercised  is  a  legisla- 
tive one,  and  there  is  no  express  or 
implied  limitation  upon  the  power 
.  found  in  the  Constitution.  That  the 
power  is  not  expressly  inhibited  is 
clear,  and  we  are  persuaded  that  there 
is  no  implication  against  it,  from  the 
fact  that  it  has  always  been  exercised 
without  challenge  in  divers  ways  for 
the  purpose  of  promoting  local  advan- 
tages, not  only  in  the  exercise  of  the 
power  of  local  assessments,  where  the 
burden  of  local  improvements  has 
been  placed  upon  property  specially 
benefited,  and  in  proportion  to  the 
benefits,  but  by  general  taxation  upon 
local  districts  other  than  municipal  or 
political  subdivisions.  Noticeably, 
special  taxing  districts  have  been  cre- 
ated for  the  purpose  of  supporting  and 
maintaining  schools  and  highways  by 
the  subdivision  of  townships;  and  we 
can  see  no  difference  in  the  principle 
between  such  legislation  and  the  stat- 
ute under  consideration."  However,  it 
was  held  in  the  same  case  that  a  pro- 
vision in  the  statute  that,  where  the 
road  crossed  another  free  turnpike 
road,  the  assessment  against  the  prop- 
erty was  to  be  in  proportion  to  the 
benefits  received  by  the  owners,  was  a 
violation  of  the  constitutional  require- 
ment of  uniformity  in  taxation.' 

Nor  does  the  fact  that  the  duty  of 
making  the  apportionment  is  delegat- 
ed by  the  legislature  to  commissioners 
or  the  other  bodies  acting  as  the  leg- 
islative agent,  invalidate  the  statute 
authorizing  the  apportionment.  Em- 
bree V.  Kansas  City  &  L.  Boulevard 
Road  Dist.  (Mo.)  supra;  Higham  &  Q. 
Bridge  &  Tump.  Corp.  v.  Norfolk 
County  (1868)   6  Allen   (Mass.)  863; 
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Scituftte  V.  Weymouth  (1871)  108 
Mass.  128.  In  Higham  &  Q.  Bridge  & 
Turap.  Corp.  v.  Norfolk  County  (1863) 
6  Allen  (Mass.)  363,  it  was  said: 
"The  legislature  having  the  pow- 
er to  determine  that  the-  county 
should  bear  a  proportion  of  the  ex- 
pense of  establishing  the  turnpike  as 
a  highway,  and  having  fexercised  this 
power,  it  was  competent  for  them  to 
delegate  to  commissioners  the  author- 
ity to  determine  the  share  or  amount 
of  the  whole  expense  which  should  be 
paid  by  the  county." 

This  power  of  the  legislature  is  un- 
limited, except  as  it  may  be  restricted 
by  the  state  or  Federal  Constitution, 
and,  if  the  tax  imposed  on  the  various 
political  divisions  is  uniform  on  all 
property  in  the  taxing  district,  the 
courts  are  without  power  to  disturb 
it,  the  remedy  for  such  taxation,  if  un- 
wise, unjust,  or  oppressive,  being  with 
the  legislature.  State  ex  rel.  Hend- 
ricks V.  Marion  County  (Ind.)  supra. 

In  State  ex  rel.  Atty.  Gen.  v.  Shaw- 
nee County  (1882)  28  Kan.  431,  the' 
act  in  question  established  a  so-called 
state  road,  and  cast  .the  cost  thereof 
on  the  two  counties  in  which  the  road 
was  to  lie.  No  discretion  was  given 
by  the  act  to  any  county  officer  in  re- 
spect to  the  establishment  of  the  road, 
but  it  was  provided  that  after  the  com- 
missioners named  in  the  act  had  fin- 
ished their  work  and  located  the  road, 
then  the  county  commissioners  of  the 
two  counties  were  to  pay  the  expense 
thereof  out  of  their  respective  treas- 
uries. It  was  insisted  that  the  leg- 
islature had  no  power  to  establish  a 
state  road,  and  then  compel  a  county 
to  bear  the  cost  and  expense  thereof. 
Holding  this  contention  to  be  unsound, 
the  court  said:  "If  compelling  a  coun- 
ty to  bear  the  expense  of  a  state  road 
is  a  violation  of  the  Constitution,  it 
has  been  a  frequent  sin.  ...  It 
has  been  the  constant  practice  ever 
since  the  admission  of  tiie  state,  and 
hitherto  unchallenged,  to  establish 
state  roads,  and  cast  the  cost  and  ex- 
pense thereof  upon  the  counties 
through  which  they  ran.  It  is  true, 
the  number  of  these  acts  does  not  de- 
termine their  constitutionality,  but  it 
shows,  at  least,  the  general   under- 


standing of  the  scope  of  legislative 
power;  and  after  such  repeated  action 
by  the  legislature,  and  such  general 
acquiescence  throughout  the  state,  the 
courts  may  well  hesitate  before  de- 
claring such  action  in  conflict  with  the 
Constitution.  .  .  .  While  the  road 
is  open  to  the  use  of  all  citizens  from 
all  parts  of  the  state,  it  is  yet  of  spe- 
cial benefit  and  value  to  the  county 
upon  which'  the  burden  of  its  estab- 
lishment is  cast.  There  is  no  casting 
upon  the  community  the  burden  of  a 
public  enterprise  which  is  specially 
beneficial  to  the  citizens  of  some  other 
community.  It  is  not  like  an  attempt 
to  tax  the  citizens  of  Topeka  with  the 
cost  of  improving  the  streets  of  Law- 
rence. It  simply  casts  upon  the  coun- 
ties of  Shawnee  and  Jefferson  the  cost 
of  roads  wholly  within  their  territorial 
limits,  and  it  is  making  each  county 
bear  the  burden  of  public  improve- 
ments within  such  limits.  It  is  true, 
it  is  called  a  state  road,  but  there  is  no 
intrinsic  difference  between  a  state 
road,  a  county  road,  and  a  township 
road, — ^nothing  which  makes  one  more 
-than  the  other  of  value  to  the  public. 
This  road  is  of  none  the  less  value  to 
the  people  of  Shawnee  county  because 
it  is  called  a  state  road  than  it  would 
be  if  called  a  county  road.  We  know 
of  no  reason  why  the  legislature  might 
not  pass  an  act  declaring  all  highways 
state  roads,  and  place  the  management 
and  control  of  them  in  commissioners 
appointed  directly  by  the  state;  and 
yet,  if  such  an  act  were  passed,  the 
special  benefit  and  value  of  each  road 
to  the  community  in  which  it  is  located 
would  be  unchanged.  We  remark 
that  there  is  in  this  legislation  no 
usurpation  on  the  province  of  the  judi- 
ciary. It  does  not  adjudge  any  exist- 
ing claim  to  be  a  legal  demand  against 
the  county.  It  does  not  attempt  to 
pass  as  to  the  validity  of  any  such 
claim.  It  touches  no  past  transaction, 
but  simply  orders  that  certain  work 
shall  be  done  in  the  future,  and  pro- 
vides that  public  organization  shall 
bear  the  burden  of  the  work." 

Similarly,  in  Jensen  v.  Polk  County 
(1879)  47  Wis.  298,  2  N.  W.  320,  it  was 
held  that  the  legislature  had  the  pow- 
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er  to  apportion  the  cost  of  a  road  be- 
tween two  counties  in  which  it  lay. 

To  the  same  effect,  see  Higham  &  Q. 
Bridge  &  Tump.  Corp.  v.  Norfolk 
County  (Mass.)  supra,  wherein  a  sim- 
ilar statute  was  held  to  be  constitu- 
tional. 

In  State  ex  rel.  Hendricks  v.  Marion 
County  (1908)  170  Ind.  595,  85  N.  E. 
RIS,  it  was  held  that  a  statute  author- 
king  the  board  of  commissioners  of 
one  county,  on  proper  petition  from 
the  citizens  of  their  county,  to  con- 
•rtruct  a  road  on  the  boundary  line  be- 
tween that  county  and  another,  and 
requiring  the  commissioners  of  the 
county  in  which  the  proceedings  did 
not  originate  to  issue  bonds  for  its 
j>roporMon  of  the  cost,  and  levy  a  tax 
to  pay  the  same,  was  constitutional, 
and  the  objection  that  the  act  author- 
ized the  commissioners  of  one  county 
to  levy  a  tax  on  the  property  of  anoth- 
er county  could  not  be  sustained. 
Pointing  out  that  the  tax  was  levied 
by  the  legislature  through  its  duly  ap- 
pointed agents,  and  not  by  the  au- 
thorities of  another  county,  the  court 
said:  "The  legislature,  by  the  said 
Act  of  1905,  not  the  boards  of  com- 
missioners of  said  counties,  or  either 
of  them,  prescribed  the  rule  under  and 
the  property  upon  which  the  tax 
should  be  levied,  and  how  it  should  be 
collected.  As  well  claim,  .  .  .  that 
the  court  of  claims  or  state  board  of 
audit,  in  adjudicating  an  indebtedness 
against  the  state,  under  a  law  passed 
by  the  legislature  that  the  same  'shall 
be  final,  and  that  the  amount  awarded 
shall  go  into  the  general  levy,'  thereby 
levies  a  tax  against  the  state,  as  to 
claim  that  the  board  of  commission- 
ers of  the  county  of  Hendricks,  by 
ordering  the  improvement  to  be  con- 
structed, and  letting  the  contract 
therefor  under  said  Act  of  1905,  levied 
a  tax  against  the  abutting  townships 
in  Marion  county." 

In  Lewis  County  v.  Hays  (1860)  1 
Wash.  Terr.  110,  it  was  held  that  the 
legislature  had  power  to  establish  and 
open  roads  and  apportion  the  cost 
thereof  on  the  various  counties 
through  which  the  road  passed,  and 
the  fact  that  the  road  was  termed  a 


territorial  road,  instead  of  a  county 
road,  did  not  alter  the  rule. 

So,  an  act  which  authorized  county 
commissioners  to  lay  out  a  highway 
across  a  river  between  two  towns,  the 
expense  of  which  was  to  be  borne  by 
said  towns  in  proportion  to  their  re- 
spective valuations,  has  been  held  a 
valid  exercise  of  legislative  function. 
Waterville  v.  Kennebec  County  (1871) 
59  Me.  80. 

In  Hill  V.  Johnson  County  (1910)  82 
Kan.  818,  109  Pac.  163,  it  was  held 
that  a  statute  providing  for  the  im- 
provement of  county  roads  was  not 
unconstitutional  because  it  empowered 
the  board  of  county  commissioners  to 
assess  one  fourth  of  the  cost  of  the 
improvement  on  any  town  through 
which  the  road  might  run. 

In  Gilson  v.  Rush  County  (1891)  128 
Ind.  66,  11  L.R.A.  835,  27  N.  E.  235, 
the  statute  under  consideration  pro- 
vided for  the  purchase  of  toll  roads  by 
the  county  commissioners  of  any  coun- 
ty within  the  state,  on  proper  petition, 
and  provided  for  the  payment  of  the 
price  of  the  road  and  its  maintenance 
by  the  assessment  of  taxes  on  the 
property  within  the  township,  or  town- 
ships, through  which  the  road  might 
run,*  in  proportion  to  the  assessed  val- 
ue of  the  road  purchased  in  each  town- 
ship. The  court,  applying  the  well- 
recognized  rule  that,  if  the  assessment 
is  equal  and  uniform  throughout  the 
locality  or  political  division  in  which 
the  tax  is  levied,  it  is  not  open  to  the 
constitutional  provision  against  lack 
of  uniformity,  said:  "The  provision 
of  the  statute  that  each  township 
through  which  the  road  passes  shall 
pay  the  appraised  value  of  that  part 
of  the  road  located  in  the  township  is 
not  objectionable.  It  proceeds  upon 
the  assumption  that  the  citizens  of 
that  township  will  receive  a  special 
benefit,  by  making  the  toll  road  free, 
equal  to  the  amount  paid  by  them  for 
that  purpose.  As  we  have  seen,  the 
question  of  apportionment  was  one  for 
the  legislature,  and  unless  it  aflirm- 
atively  appears  that  the  legislature 
has  so  far  abused  its  discretion  as  to 
take  private  property  for  public  use 
without  compensation,  the  courts  have 
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no  power  to  interfere.    Nothing  of  the 
kind  appears  in  this  case." 

It  has  been  held  that  it  is  not  neces- 
sary that  the  highway  shall  be  in  the 
limits  of  the  political  division  required 
to  bear  the  burden  of  construction  and 
maintenance,  provided  such  division  is 
benefited  thereby.  State  ex  rel.  Bulk- 
eley  v.  Williams  (1896)  68  Ckmn.  131, 
48  LJI.A.  465,  35  Atl.  24,  421,  affirmed 
in  (1898)  170  U.  S.  804,  42  L.  ed.  1047, 
18  Sup.  Ct.  Rep.  617,  wherein  the  stat- 
ute in  question  required  several  towns 
to  bear  the  cost  of  constructing  a  high- 
way, although  it  appeared  that  the 
road  was  without  the  limits  of  one  of 
the  towns  on  which  a  proportionate 
part  of  the  cost  had  been  placed. 
Holding  the  statute  to  be  constitu- 
tional, the  court  stated  the  rule  as 
follows:  "There  is  no  principle  of 
free  government  or  rule  of  natural 
justice  which  demands  that  the  sup- 
port of  highways  and  bridges  shall  be 
imposed  only  on  those  territorial  sub- 
divisions of  the  state  in  which  they 
are  situated.  ...  It  has  undoubt- 
edly been  the  policy  of  the  state  to 
leave  the  expense  of  public  improve- 
ments for  highway  purposes  to  the 
determination  of  the  municipal  cor- 
porations within  the  limits  of  which 
the  highways  may  be  situated,  and  to 
charge  them  only  with  such  obliga- 
tions as  may  be  incurred  in  their  be- 
half by  officers  of  their  own  section. 
But  when  the  state  at  large  or  the 
general  public  have  an  interest  in  the 
construction  or  maintenance  of  such 
works,  there  is  nothing  in  our  Consti- 
tution, or  in  the  principles  of  natural 
justice  upon  which  it  rests,  to  prevent 
the  general  assembly  from  assuming 
the  active  direction  of  affairs  by  such 
agents  as  it  may  see  fit  to  appoint,  and 
apportioning  whatever  expenses  may 
be  incurred  among  such  municipalities 
as  may  be  found  to  be  especially  ben- 
efited, without  first  stopping  to  ask 
their  consent."  The  United  States 
Supreme  Court,  in  affirming  the  above 
decision  in  Williams  v.  Eggleston 
(1898)  170  U.  S.  304,  42  L.  ed.  1047, 
18  Sup.  Gt.  Rep.  617,  held  that  neither 
the  constitutional  guaranty  of  equal 
protection  nor  that  of  due  process  of 
law  was  violated  by  the  statute. 


In  Peninsula  Iron  &  Lumber  Co.  v. 
Crystal  Falls  Twp.  (1886)  60  Mich. 
510,  27  N.  W.  666,  it  was  held  that  the 
mere  fact  that  there  were  no  roads  in 
some  of  the  townships  included  in  a 
highway  assessment,  at  the  time  of  the 
vote  to  levy  a  tax,  did  not  invalidate 
the  law.  The  court  said:  "The  evi- 
dence shows  that  in  two  of  the  town- 
ships there  were  no  roads,  at  the  time 
of  the  vote  to  raise  the  money  for 
highway  purposes,  but  there  was  no 
showing  that  roads  were  or  might  not 
be  needed  in  such  townships  during 
the  year  for  which  the  taxes  were 
levied,  and  it  clearly  appeared  that  the 
intention  of  the  township  board  was 
to  expend  the  money  so  levied  in  the 
townships  where  the  money  was 
raised,  the  money  assessed  upon  the* 
lands  in  any  one  township  to  be  ex- 
pended upon  the  roads  in  that  town- 
ship. There  appears  to  have  been  no 
departure  from  fair  dealing  in  the 
levy  of  this  tax,  and  the  fact  that  there 
were  then  no  roads  in  these  townships 
will  not  invalidate  the  tax." 

But  in  Manistee  Lumber  Co.  v. 
Springfield  Twp.  (1892)  92  Mich.  277, 
52  N.  W.  468,  it  was  held  that  the  leg- 
islature was  without  power  to  levy  a 
tax  on  a  township  6  miles  distant  from 
the  nearest  point  where  any  of  the 
money  was  to  be  expended,  for  the 
benefit  of  another  township,  with  an 
organized  township  intervening.  On 
this  point,  the  court  said:  "If  it  be 
assumed  that  the  taxing  district  for 
highway  purposes  might  include  these 
two  disconnected  pieces  of  territory, 
yet  a  taxation  of  one  portion  for  the 
benefit  of  the  other,  without  at  the 
same  time  including  the  property 
within  the  limits  of  the  other  in  the 
assessment,  would  violate  the  constitu- 
tional requirement  of  uniformity.  But 
in  no  proper  sense  is  this  surveyed 
township  an  assessing  district  for 
highway  purposes,  which  is  or  can  be 
within  the  same  assessing  district  as 
the  western  township.  Clearly,  more 
immediate  advantages  of  the  improve- 
ment of  the  highways  in  township 
25-S  would  result  to  the  township  of 
Grafield  (the  intervening  township) 
than  to  township  26-6,  yet  this  town- 
ship is  not  and  cannot  be  included 
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within  the  assessing  district.  Unless 
it  can  be  held  that  an  arbitrary  selec- 
tion of  an  assessing  district  may  be 
made  by  those  in  authority,  without 
regard  to  the  benefits  to  be  derived, 
and  one  which  excludes  from  the  dis- 
trict territory  which  admittedly  re- 
ceives greater  benefit  than  that  which 
is  included,  any  attempt  to  include 
this  in  one  assessing  district  for  high- 
way purposes  would  be  illegal." 

///.  Twefnff  oUy  for  county  or  town  road. 

It  being  within  the  power  of  the 
legislature  to  determine  in  general, 
within  constitutional  limitations,  on 
what  persons  and  property  the  cost  or 
expense  of  constructing  and  maintain- 
ing highways  shall  fall,  where  a  city 
or  an  incorporated  village  lies  within 
a  county  or  town  which  composes  an 
entire  taxing  district,  a  statute  au- 
thorizing the  taxation  of  the  city  or 
village  is  not  unconstitutional  because 
of  the  fact  that  the  proceeds  of  the 
tax  are  expended  on  the  roads  wholly 
without  the  city  or  village  limits. 
Shoshone  Highway  District  v.  Ander- 
son (1912)  22  Idaho,  109, 125  Pac.  219; 
O'Kane  v.  Treat  (1861)  25  HL  558; 
People  ex  rel.  Danville  v.  Fox  (1910) 
247  IlL  402,  93  N.  E.  302;  Highway 
Comrs.  V.  JBloomington  (1911)  253  111. 
164,  97  N.  E.  280,  Ann.  Cas.  1913A, 
471;  Byram  v.  Marion  County  (1896) 
146  Ind.  240,  33  L.ILA.  476,  44  N.  E. 
357;  Strange  v.  Grant  County  (1910) 
173  Ind.  640,  91  N.  E.  242;  State  ex 
rel.  Garrett  v.  Arnold  (1896)  136  Mo. 
446,  38  N.  W.  79;  Elting  v.  Hickman 
(1903)  172  Mo.  237,  72  S.  W.  700; 
Lamar  Twp.  v.  Lamar  (1914)  261  Mo. 
171,  169  S.  W.  12,  Ann.  Cas.  1916D, 
740;  State  ex  rel.  Moberly  Special 
Road  Dist.  v.  Burton  (1916)  266  Mo. 
711,  182  S.  W.  746;  State  ex  rel,  St. 
Louis  County  v.  Gordon  (1916)  268 
Mo.  713,  188  S.  W.  160;  King  v,  Sulli- 
van (1913)  128  Tenn.  393,  160  S.  W. 
847;  Binder  v.  Madison  (1916)  163 
Wis.  526,  158  N.  W.  802. 

In  Shoshone  Highway  Dist.  v.  And- 
erson (Idaho)  supra,  the  rule  was 
stated  as  follows:  "Where  .  .  . 
the  legislature  of  the  state,  exercising 
its  power  over  the  subject  of  taxation, 
passes  an  act  which  provides  for  the 
creation  of  a  municipality  such  as  a 


highway  district,  and  authorizes  such 
district  to  tax  the  property  of  said  dis- 
trict for  the  purpose  of  raising  funds 
for  the  consfaruction  and  maintenance 
of  highways  within  such  district,  and 
such  district  organizes  as  such,  and 
includes  an  incorporated  city,  town, 
or  village,  which  city,  town,  or  village 
has,  by  reason  of  its  incorporation  as 
such,  power  also  to  levy  a  tax  within 
such  ci^,  town,  or  village,  the  tax- 
ation made  by  the  highway  district 
under  the  authority  of  the  legislature 
is  not  a  double  taxation  upon  the  prop- 
er^ within  the  city,  town,  or  village. 
The  construction  of  highways  leading 
to  a  city,  town,  or  village  from  a  coun- 
try district  is  not  only  a  benefit  to  the 
counti7  outside  of  such  city,  town,  or 
village,  but  is  a  like  benefit  to  such 
city,  town,  or  village,  and  such  tax- 
ation, being  one  based  upon  benefits, 
is  not  prohibited  by  any  constitution- 
al provision." 

In  Byram  v.  Marion  County  (1896) 
145  Ind.  240,  33  L.R.A.  476,  44  N.  E. 
357,  the  statute  under  consideration 
provided  for  assessing  property  in  a 
city  by  the  county  board  of  turnpike 
directors,  for  repairing,  maintaining, 
and  paying  for  material  for  free  grav- 
el roads  within  the  county,  although 
situated  without  the  limits  of  the  cor- 
poration, when  such  statute  made  the 
taxing  district  consist  of  the  whole 
county.  The  court,  holding  the  stat- 
ute to  be  constitutional,  laid  down  the 
rule  that  it  is  for  the  legislature,  and 
not  for  the  courts,  to  determine  wheth- 
er or  not  city  property  included  in  a 
taxing  district  is  benefited  by  the  con- 
struction and  maintenance  of  roads 
situated  entirely  without  the  limits  of 
the  city. 

Similarly,  it  was  held  in  State  ex 
rel.  Garrett  v.  Arnold  (1896)  136  Mo. 
446,  38  S.  W.  79,  wherein  a  like  stat- 
ute was  under  consideration,  that 
property  in  a  town  incorporated  by 
special  charter,  and  not  located  in  a 
county  under  township  organization, 
was  not  exempt  from  liability  for  im- 
provement of  county  roads  outside  the 
town,  where  its  charter  did  not  pro- 
vide for  such  exemption. 

And  in  Elting  v.  Hickman  (1908) 
172  Mo.  237,  72  S.  W.  700,  wherein  the 
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constitutionality  of  a  statute  provid- 
ing for  the  assessment  of  a  tax  on 
pi^perty  of  cities  of  a  certain  class 
located  in  a  county  road  district,  for 
the  purpose  of  improving  the  roads 
outside  the  cily  limits,  was  in  ques- 
tion, the  court,  holding  the  statute  to 
be  constitutional,  stated  the  rule  as 
follows:  "Cities  are  practically  as 
much  interested  in  public  roads  be- 
yond their  corporate  limits,  which  lead 
into  and  enter  them,  as  they  are  in 
their  own  streets,  and  have  heretofore 
been  taxed  to  keep  up  such  roads. 
.  .  .  And  they  had  the  power  to  ap- 
propriate a  sum  of  money  not  to  ex- 
ceed 10  per  cent  of  the  annual  general 
revenue  for  that  purpose.  Rev.  Stat. 
1889,  §  7922.  It  must  follow  that  if 
the  legislature  had  the  power  to  per- 
mit cities  and  towns  to  improve  roads 
beyond  their  limits,  it  possesses  the 
power  to  direct  it  to  be  done." 

In  Lamar  Twp.  v.  Lamar  (1914)  261 
Mo.  171,  169  S.  W.  12,  Ann.  Cas.  1916D, 
740,  the  court,  holding  that  a  statute 
authorizing  a  township  to  levy  taxes 
on  property  situated  within  the  cor- 
porate limits  of  cities  located  in  the 
township,  for  the  upkeep  of  county 
roads,  did  not  violate  the  state  or  Fed- 
eral Constitution,  securing  the  priv- 
ileges and  immunities  of  citizens  of 
the  United  States,  due  process  of  law 
and  equal  protection  of  the  laws,  said: 
"That  is  to  say,  the  taxing  of  the  cit- 
izens of  Lamar,  a  separate  municipal- 
ity, for  the  benefit  of  Lamar  township, 
would  be  to  require  the  citizens  of 
Lamar  to  bear  this  burden  without  se- 
curing any  benefit.  The  court  thinks 
that  counsel  overlooks  the  fact  that 
every  citizen  of  Lamar  is  a  citizen  of 
Lamar  township,  and  has  the  right  to 
participate  in  tiie  administration  of 
the  affairs  of  the  township.  The  im- 
provement of  the  public  highways  is 
as  important  to  the  citizens  of  Lamar 
as  the  citizens  living  outside  of  Lamar 
in  the  township,  but  it  is  not  true  that 
the  citizens  of  Lamar  township  are 
citizens  of  Lamar,  or  have  anything 
to  do  with  or  control  over  the  admin- 
istration of  the  affairs  of  the  city. 
The  property  owners  who  choose  to 
live  in  a  city  or  town  must  bear  the 
burden  of  taxation  for  the  support  of 


the  city  government,  as  well  as  state, 
county,  and  township  government. 
This  may  not  seem  fair,  but  it  is  the 
law." 

Similarly,  in  King  v.  Sullivan  (1913) 
128  Tenn.  893,  160  S.  W.  847,  wherein 
the  statute  in  question  authorized  the 
county  of  Sullivan  to  levy  taxes  on  all 
property  situated  within  its  limits,  in- 
cluding that  within  the  corporate  lim- 
its of  the  city  of  Bristol,  it  was  in- 
sisted that  the  act  was  in  violation  of 
the  constitutional  provisions  as  to  the 
uniformity  and  equality  of  taxation,  in 
that  the  county  was  authorized  to  tax 
the  city  for  the  support  of  the  road 
wholly  without  the  city  limits,  while 
the  city  could  not  tax  the  property  in 
the  county  for  the  support  of  the  city 
streets.  Answering  the  contention,  it 
was  said:  '  "Section  28  of  article  2  of 
the  Constitution,  requiring  that  'all 
property  shall  be  taxed  according  to 
its  value,  ...  so  that  taxes  shall 
be  equal  and  uniform  throughout  the 
state,'  must  be  construed,  in  respect 
of  the  acts  in  controversy,  in  connec- 
tion with  §  29  of  the  same  article, 
which  is  as  follows:  'The  general 
assembly  shall  have  power  to  author- 
ize the  several  counties  and  incorpo- 
rated towns  in  this  state  to  impose 
taxes  for  county  and  corporation  pur- 
poses respectively,  in  such  manner 
as  shall  be  prescribed  by  law;  and  all 
property  shall  be  taxed  according  to 
its  value,  upon  the  principles  estab- 
lished in  regard  to  state  taxation.'  It 
was  determined  by  this  court  in  Ma- 
lone  V.  Taylor  (Tenn.)  decided  in  the 
April  term,  1908,  that  the  taxation  of 
property  within  the  corporate  limits 
of  the  city  of  Memphis,  to  build  public 
roads  outside  the  city  and  within  the 
county  of  Shelby,  is  not  a  contraven- 
tion of  §  8  of  article  1  of  the  Constitu- 
tion. The  tax  authorized  by  chapter 
370  of  the  Acts  of  1907,  the  validity 
of  which  was  involved  ia  that  case, 
was  identical  with  the  tax  authorized 
by  the  statutes  brought  in  controversy 
here,  and  the  court  held  that  such  a 
tax  'is  clearly  for  a  public  county  pur- 
pose, and  leviable  on  all  the  property 
situated  within  the  county,  although 
its  expenditure  is  limited  to  the  im~ 
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provement  of  public  roads  outside  of 
the  city  of  Memphis," 

In  Binder  v.  Madison  (1916)  163 
Wis.  525,  158  N.  W.  302,  it  was  held 
that  a  statute  imposing  a  part  of  the 
burden  for  the  construction  and  main- 
tenance of  a  county  road  system  on  a 
municipality  located  within  the  bounds 
of  the  county  was  not  rendered  uncon- 
stitutional by  reason  of  the  fact  that 
the  streets  of  the  city  were  not  in- 
cluded in  the' system,  while  those  of 
towns  and  villages  in  the  county  were. 

When  a  city  is  part  of  a  town,  it  is 
not  competent  for  the  legislature  to 
exempt  its  inhabitants  from  the  pay- 
ment of  town  taxes  for  highway  pur- 
poses. O'Kane  v.  Treat  (1861)  25  111. 
558. 

In  Fletcher  v.  Oliver  (1868)  25  Ark. 
289,  it  was  held  that,  where  a  consti- 
tutional provision  prohibits  the  ex- 
emption of  any  property  from  taxa- 
tion except  such  as  is  enumerated 
therein,  a  provision  in  a  city  charter 
exempting  the  property  within  the  city 
from  taxation  in  support  of  the  county 
roads  is  invalid. 

In  Gunnison  County  v.  Owen  (1884) 
7  Colo.  467,  4  Pac.  795,  it  was  held 
that  a  statute  exempting  property  lo- 
cated in  cities  and  incorporated  towns 
from  the  payment  of  county  road  taxes 
was  void,  as  being  in  conflict  with  the 
constitutional  provision  prohibiting 
the  exemption  of  property  from  taxa- 
tion, except  In  the  cases  enumerated 
therein.  In  that  case  it  was  said: 
"But  realty  and  personalty  within  the 
corporate  limits  of  a  city  or  town  are 
as  much  a  part  of  the  taxable  prop- 
erty of  the  county  as  are  farms  and 
chattels  outside  such  corporate  limits. 
There  seems  to  be  no  escape  from  the 
conclusion  that  a  legislative  declara- 
tion entirely  exempting  the  former 
from  payment  of  the  tax  in  question  is 
in  conflict  with  the  constitutional  in- 
hibition, and  therefore  void." 

But  in  Fairplay  v.  Park  County 
(1901)  29  Colo.  67,  57  Pac.  152,  it  was 
held  that  a  statute  authorizing  the 
board  of  county  commissioners  to  levy 
taxes  for  road  purposes,  and  leaving  it 
to  the  discretion  of  the  board  as  to 
what  amount  of  the  tax  collected  from 
cities  or  incorporated  towns  should  be 
2  A,L.R.— 48. 


returned  to  the  city  or  town  from 
which  it  was  collected,  was  not  un- 
constitutional as  an  attempt  to  exempt 
towns  from  the  payment  of  their  share 
of  the  county  road  tax,  the  legislature 
having  the  power  to  vest  the  board 
with  discretion  as  to  the  apportion- 
ment of  the  proceeds  of  the  tax. 

However,  where  an  incorporated 
city  or  town  is  not  under  the  township 
system,  but  is  a  distinct  and  separate 
road  district  in  itself,  the  township 
has  no  authority  to  levy  a  road  tax  on 
the  property  within  such  city  or  town, 
and  a  statute  exempting  the  city  or 
town  from  such  taxation  is  constitu- 
tional. Cooper  V.  Ash  (1876)  76  111. 
11. 

It  was  said  in  Miller  v.  Kern  County 
(1902)  137  Cal.  516,  70  Pac.  549,  that 
if  the  statute  relieved  the  property  of 
the  incorporated  city  and  town  from 
taxation  for  its  roads  or  road  improve- 
ments, such  a  statute  would  violate 
the  constitutional  provision  that  "all 
property  shall  be  taxed  in  proportion 
to  its  value;"  but  the  act  involved  in 
that  case  provided,  in  substance,  that 
the  city  or  town  must  maintain  its  own 
streets,  and,  when  it  so  provided,  the 
inhabitants  and  properly  might  be  re- 
lieved from  taxation  for  roads  outside. 

It  has  been  held  that  a  statute  which 
provided  for  the  levy  and  collection  by 
a  county  of  a  road  tax  on  the  prop- 
erty situated  in  an  incorporated  vil- 
lage or  city  located  in  the  county,  and 
further  provided  that  one  half  of  such 
tax  collected  in  the  city  should  be  paid 
over  to  the  city  authorities  for  use  of 
the  roads  within  the  city  limits,  was 
not  in  violation  of  a  provision  of  the 
Bill  of  Rights,  providing  for  equality 
of  taxation.  Prince  George's  County 
V.  Laurel  (1879)  61  Md.  457;  Carroll 
County  V.  Westminster  (1914)  128  Md. 
198,  91  Atl.  412.  In  the  case  first  cited, 
it  was  said:  "It  has  never  been  decid- 
ed by  this  court  that  the  16th  article 
of  the  Bill  of  Rights  was  applicable 
to  any  taxation,  except  that  for  the 
support  of  the  state  government,  but, 
if  it  was  to  be  held  as  applicable  to 
municipal  governments,  it  is  hard  to 
see  how  inequality  of  taxation  would 
result  from  the  operation  of  the  19th 
section  of  said  Act  of  Incorporation. 
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It  only  provides  that  such  taxes  as 
are  levied  on  the  inhabitants  or  prop- 
erty in  the  town  of  Laurel,  for  road 
purposes,  shall  be  expended  on  par- 
ticular roads.  It  by  no  means  estab- 
lishes unequal  taxation,  but  bestows 
the  taxes  collected  in  a  particular  lo- 
cality on  the  roads  of  that  locality." 

See,  to  the  same  effect,  Duval  Coun- 
ty V.  Jacksonville  (1896)  36  Fla.  196, 
29  L.R.A.  416,  18  So.  339,  wherein  a 
similar  statute  was  upheld  by  the 
court. 

But  where  the  statute  provided  that 
the  proportion  of  the  tax  returned  to 
the  city  should  be  used  not  only  for 
the  upkeep  of  the  streets,  but  for  such 
t>ther  improvements  as  the  city  au- 
thorities might  deem  proper,  it  has 
been  held  to  be  a  violation  of  the  re- 
quirement of  equality  of  taxation, 
since  It,  in  effect,  exempted  the  own- 
ers of  property  in  the  city  from  con- 
tribution, pro  tanto,  to  the  necessary 
expenses  of  the  county  government. 
Prince  George's  County  v.  Laurel 
(1889)  70  Md.  443,  8  L.R.A.  528,  17 
Atl.  888. 

In  People  ex  rel.  Danville  v.  Fox 
(1910)  247  ni.  402,  93  N.  E.  302,  it 
was  held  that  a  statute  providing  for 
the  return  to  all  cities  having  20,000 
or  more  inhabitants,  of  the  taxes  col- 
lected on  property  situated  therein, 
by  the  township  authorities,  was  un- 
constitutional, because  it  made  an 
arbitrary  classification  of  the  cities 
exempted  from  the  tax.  In  that  case 
it  was  said:  "The  legislature  may 
classify  cities  and  enact  laws  appli- 
cable to  such  cities,  according  to  their 
classification;  but  the  classification 
cannot  be  an  arbitrary  one.  There 
must  be  some  reason  for  the  classifi- 
cation, based  upon  differences  in  cir- 
cumstance's or  condition  that  will 
justify  it.  What  reason,  within  the 
meaning  of  the  rule,  can  there  be  for 
directing  that  where  a  city  has  20,000 
inhabitants,  or  upwards,  all  the  tax 
levied  and  collected  under  §§  13  and 
14  shall  be  paid  into  its  treasury  for 
city  purposes;  but  as  to  cities  having 
a  population  of  19,900  or  any  number 
less  than  20,000,  only  one  half  of  said 
tax  shall  be  paid  to  the  city  treasurer, 
and  that  to  be  appropriated  to  the  im- 


provement of  roads,  streets,  and 
bridges,  either  within  or  without  the 
city,  village,  or  town,  and  within  the 
township,  under  the  direction  of  the 
corporate  authorities  of  the  village, 
town,  or  city?  It  seems  plain  the 
classification  is  arbitrary,  and  is  based 
upon  no  reasonable  difference  between 
cities  sought  to  be  favored  and  cities 
denied  the  benefits  of  the  provision. 
Again,  it  is  an  unauthorized  discrim- 
ination in  favor  of  cities,  against  vil- 
lages and  towns  having  an  equal  or 
greater  population.  An  incorporated 
village  or  town  which  has  attained  a 
population  of  20,000,  or  upwards,  is 
charged  with  the  burden  of  maintain- 
ing its  streets,  alleys,  and  bridges  just 
the  same  as  a  city  that  has  attained 
that  population ;  and  if  the  legislature 
has  authority  to  grant  a  city  the  right 
to  receive  and  control  the  expenditure 
of  all  the  tax  levied  and  collected  un- 
der §§  13  and  14,  on  property  within 
its  limits,  we  see  no  reason  why  the 
same  privilege  should  not  be  granted 
to  a  village  or  town  under  like  circum- 
stances and  similarly  situated." 

That  the  right  of  a  county  to"  levy 
taxes  on  the  property  of  a  municipality 
situated  within  the  county  limits  the 
proceeds  of  the  tax  to  be  used  exclu- 
sively on  coiinty  roads  without  the  lim- 
it of  the  municipality  has  been  made 
the  subject  of  constitutional  enactment 
in  at  least  one  state.  Jefferson  County 
V.  Stote  (1910)  172  Ala.  138,  54  So. 
757;  State  ex  rel.  Tuscaloosa  v.  Tus- 
caloosa County  (1911)  173  Ala.  724, 
54  So.  763 ;  Commissioners  Ct.  v.  State 
(1913)  180  Ala.  479,  61  So.  431;  Mont- 
gomery V.  Montgomery  County  (1914) 
185  Ala.  281,  64  So.  588;  Montgomery 
County  V.  Montgomery  (1914)  190  Ala. 
366,  67  Sd.  311.  It  was  held  in  the 
foregoing  cases  that  a  statute  requir- 
ing the  return  of  a  proportion  of  such 
a  special  road  tax  to  the  municipality 
from  which  it  was  collected,  for  use 
on  its  streets,  was  violative  of  this 
constitutional  provision. 

It  has  also  been  held  that  this  sec- 
tion of  the  Alabama  Constitution  was 
not  repugnant  to  any  provision  of  the 
Federal  Constitution.  Montgomery  v. 
Montgomery  County  (1&14)  185  Ala. 
281,  64  So.  688,  wherein  it  was  said: 
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"Nor  are  we  impressed  with  the  sound- 
ness of  the  suggestion  or  argument 
that  the  construction  so  placed  upon 
said  §  215  of  our  Constitution  renders 
it  repugnant  to  the  Federal  Constitu- 
tion. Cities  and  towns  are  benefited 
as  much  hy  rural  roads  leading  there- 
to as  are  the  people  who  live  upon  and 
travel  the  said  roads.  To  say  that 
the  cities  cannot  be  taxed  to  help  keep 
up  county  roads,  because  not  within 
the  limits  of  the  city,  would  be  as 
narrow  and  illogical  as  a  holding  to 
the  effect  that  property  owners  in 
the  country  could  not  be  taxed  to  keep 
up  the  roads  unless  their  lands  were 
attingent  to  said  roads." 

IV.  Taxing  countff  for  totvn  road. 

A  county  may,  as  a  rule,  be  author- 
ized by  statute  to  lend  its  aid  or  ex- 
pend its  money  in  building  or  main- 
taining a  public  road  anywhere  within 
its  boundaries,  when  it  is  being  done 
for  the  public  benefit,  or  as  a  part  of 
a  county  highway  system.  Washburn 
V.  Shawnee  County  (1918)  103  Kan. 
169,  172  Pac.  997;  Carpenter  v.  Cen- 
tral Covington  (1904)  119  Ky.  785,  81 
S.  W.  919;  Norwich  v.  Hampshire 
Couniy  (1833)  13  Pick.  (Mass.)  60; 
Bladen  County  v.  Boring  (1918)  176 
N.  C.  105,  95  S.  E.  43;  Re  Middletown 
Road  (1900)  15  Pa.  Super.  Ct.  167; 
Com.  ex  rel.  Atty.  Gen.  v.  Bowman 
(1908)  35  Pa.  Super.  Ct.  410;  Meehan 
V.  Shields  (1910)  57  Wash.  617,  107 
Pac.  835.  And  see  the  reported  case 
(Johnston  County  v.  Lacy,  ante,' 
726). 

In  Com.  ex  rel.  Atty.  Gen.  v.  Bow- 
man (1908)  35  Pa.  Super.  Ct.  410,  it 
was  held  that  a  statute  authorizing 
the  maintenance  out  of  the  general 
county  fund  of  a  road  located  in  one 
town  did  not  violate  a  provision  of  the 
Constitution,  as  to  the  uniformity  of 
taxation.  The  rule  was  stated  as  fol- 
lows: "It  is  a  matter  of  legrislative 
discretion  whether  a  highway  shall  be 
maintained  by  the  county  or  by  the 
local  municipal  district.  It  is  not  a 
matter  of  legal  concern  to  the  tax- 
payers of  a  borough  or  city  that  the 
county  assumes  the  cost  of  the  main- 
tenance of  a  public  road  in  a  township.  ; 
A  county  bridge  and  the  approaches  1 
thereto  are  a  part  of  the  public  high-  ^ 


way,  often  wholly  in  one  township, 
and  are  erected  and  maintained  at  the 
charge  of  the  county;  but  no  one  con- 
tends that  the  township  may  not  be 
relieved  from  the  cost  of  such  part  of 
a  public  highway  by  proper  proceed- 
ings in  the  court  of  quarter  sessions. 
In  such  a  case,  all  of  the  taxpayers  of 
the  county  are  required  to  contribute 
to  the  erection  and  maintenance  of  the 
bridge,  which,  before  it  was  made  a 
county  charge,  was  a  burden  upon  the 
local  district.  Highways  are  for  the 
use  of  the'  public  generally,  and  if,  by 
reason  of  difficulty  of  construction  or 
cost  of  maintenance,  it  is  deemed  ad- 
visable that  one  of  them  be  construct- 
ed or  maintained  out  of  the  county 
fund,  taxpayers  of  another  township 
or  borough  have  no  standing  to  object, 
on  the  ground  of  inequality  of  tax- 
ation. The  cost  of  the  maintenance  of 
roads  is  necessarily  greater  in  some 
districts  than  in  others,  owing  to  the 
larger  mileage,  the  quality  of  the  soil, 
and  the  topographical  conditions.  The 
section  of  the  Constitution  under  con- 
sideration does  not  forbid  the  legisla- 
ture to  authorize  the  construction  or 
maintenance  of  a  part  or  the  whole  of 
a  public  highway  at  the  expense  of 
the  county." 

In  Norwich  v.  Hampshire  County 
(1833)  18  Pick.  (Mass.)  60,  it  was  held 
that  the  objection  that  an  act  of  leg- 
islation which  provided  that  the  ex- 
pense of  erecting  a  particular  bridge 
should  be  borne  by  a  county,  in  whole 
or  in  part,  when  by  the  operation  of 
the  general  laws  of  the  commonwealth, 
without  such  legal  provision,  the  ex- 
pense would  be  borne  wholly  by  a 
town,  was  for  that  reason  unconsti- 
tutional, was  without  merit. 

Similarly,  in  Re  Middletown  Road 
(1900)  15  Pa.  Super.  Ct.  167,  it  was 
held  that  a  statute  providing  for  tax- 
ing an  entire  county,  for  the  con- 
struction and  maintenance  of  a  road 
lying  entirely  within  a  town  in  the 
county,  did  not  violate  the  constitu- 
tional provision  as  to  uniformity  of 
taxation.  On  that  point,  the  court 
said:  "It  is  not  true  that  the  improve- 
ment of  the  highways  contemplated 
by  the  act  is,  in  its  nature,  local  to 
the  township  or  other  municipal  divi- 
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sion  of  the  county  in  which  the  par- 
ticular road  to  be  improved  is  located. 
All  the  people  of  the  county  derive 
benefit  from  the  improvement,  of  the 
same  kind  and  in  equal  degree  as  from 
the  erection  of  county  bridges.  No 
constitutional  provision  is  violated  in 
imposing  the  burden  of  making  and 
maintaining'such  improvements  upon 
the  people  of  the  whole  county.  The 
argument  against  the  law  is  based  on 
the  proposition  that  it  is  an  attempt 
to  impose  a  township  burden  upon  the 
coun^.*  The  error  is  in  assuming  that 
it  is,  in  its  nature,  a  burden  which  the 
township  or  other  municipal  division 
of  the  county  ought  to  bear,  whereas 
the  truth  is  that  whether  the  burden 
shall  be  imposed  upon  them,  or  upon 
the  county  at  large,  is  purely  a  mat- 
ter of  legislative  policy." 

In  Carpenter  v.  Central  Covington 
(1«04)  119  Ky.  785,  81  S.  W.  919,  it 
appeared  that  the  statute  under  con- 
struction made  all  of  a  county  out- 
side of  certain  cities  a  road  district 
for  the  construction  of  turnpikes,  and 
empowered  the  county  authorities  to 
create  road  districts  within  the  county 
for  taxation,  and  required  them  to 
levy  taxes  for  the  payment  of  the  cost 
of  construction  and  maintenance,  in 
the  proportion  of  one  half  on  the  prop- 
erty of  the  county  outside  of  the  cities 
named.  It  was  insisted  that  the  stat- 
ute violated  the  provision  of  the  Con- 
stitution, requiring  that  taxes  should 
be  uniform  with  the  territorial  limits 
of  the  authority  levying  the  same. 
Holding  that  the  constitutional  pro- 
vision required  Qnly  that  the  taxes 
should  be  uniform  throughout  the  par- 
ticular district,  and  that  the  county 
authorities  acted  as  the  representa- 
tives of  the  district  in  levying  the 
tax,  the  court  said:  "If  several  dis- 
tricts of  a  county  become  indebted 
and'  issue  bonds,  a  tax  may  be  levied 
on  these  districts  to  pay  the  debt 
which  they  owe,  although  a  similar 
tax  is  not  levied  on  other  parts  of  the 
county,  which  do  not  owe  the  debt. 
The  reason  is  that  only  property  in 
these  districts  is  subject  to  taxation 
for  the  purpose  of  these  debts,  and 
the  constitutional  requirement  is  only 
that  taxes  should  be  uniform  upon  all 


property  subject  to  taxation  within 
the  territorial  limits  of  the  authority 
levying  the  tax.  In  levying  such  a 
tax  the  county  authorities  act  as  the 
representatives  of  the  people  within 
the  district  which  created  the  debt, 
and  the,  tax  is  uniform  on  all  of  them, 
and  on  all  property  subject  to  taxation 
within  the  limits  of  the  district." 

But  it  has  been  held  that  a  statute 
providing  that  a  road  passing  through 
several  towns  and  a  borough  should 
be  maintained  at  the  expense  of 
the  county,  city  or  borough,  in 
which  the  road  or  any  part  thereof 
was  located,  was  unconstitutional,  as 
violating  the  provision  as  to  uniform- 
ity of  taxation.  Haines  Twp.  v.  Centre 
County  (1907)  33  Pa.  Co.  Ct.  433, 
wherein  the  court,  construing  the  stat- 
ute, said:  "If  the  word  'county*  is 
interpreted  to  mean  the  county  proper 
as  in  counter  distinction  with  the 
townships,  the  act  would  certainly 
impose  the  burden  of  maintaining  the 
turnpike  in  question  unequally  upon 
the  several  citizens  of  the  county.  For 
instance,  the  plaintiff  township  would 
be  entirely  relieved,  as  a  township, 
from  the  expense  of  maintaining  the 
12  miles  within  its  own  limits,  and 
would  be  liable  to  an  exceedingly 
slight  taxation  as  a  position  of  the  en- 
tire county,  while  the  taxpayers  of 
the  neighboring  borough  of  Millheim 
would  not  only  have  the  burden  of 
maintaining  the  whole  of  the  said 
turnpike  within  its  own  borders,  but 
would  be  liable  also  to  whatever  taxa- 
tion would  be  necessary,  through  the 
agency  of  the  county,  for  maintaining 
the  same  turnpike  or  other  portions 
of  the  turnpike  in  plaintiff's  town- 
ship. In  other  words,  the  citizens  of 
Millheim  borough  would  be  made  at 
once  liable  to  a  double  taxation  for 
the  maintenance  of  this  turnpike, 
while  the  citizens  of  Haines  township 
would  be  liable  in  only  one  capacity. 
This  clearly  offends  against  the  Con- 
stitution." 

While  it  is  true,  as  a  rule,  that  a 
county  may  be  taxed  in  aid  of  a  town 
road,  no  taxing  district  can  be  taxed 
for  the  exclusive  benefit  of  another 
district.  Thus,  where  roads  of  the 
different  towns  or  districts  are   set 
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apartr  and  a  scheme  is  devised  where- 
by they  can  be  planned,  laid  out,  con- 
structed, or  improved  entirely  under 
the  town's  control  and  management, 
and  without  reference  either  to  state 
or  county  benefit,  it  is  not  within  the 
lesislative  power  to  tax  the  entire 
county  for  the  exclusive  benefit  of  the 
town.  Bladen  County  v.  Boring 
(1918)  175  N.  C.  105,  95  S.  E.  43.  To 
the  same  effect,  see  the  reported  case 
(Johnston  County  v.  Lacy,  ante, 
726),  wherein  it  is  held  that  a  statute 
providing  for  the  construction  and 
maintenancft  of  a  township  road  under 
the  control  of  the  township,  and  not 
as  a  part  of  a  state  or  county  system, 
or  for  the  public  benefit,  and  provid- 
ing further  that  the  cbunty  should 
issue  bonds  to  cover  the  costs  of  the 
work,  in  effect  amounted  to  the  taxa- 
tion of  the  whole  county  for  a  purely 
local  township  road,  and,  as  such,  vio- 
lated the  constitutional  provision,  pro- 
hibiting the  taxing  of  one  community 
for  the  exclusive  benefit  of  another. 
In  Bladen  County  v.  Boring  (N.  C.) 
supra,  the  statute  held  to  be  uncon- 
stitutional was,  in  effect,  the  same  as 
that  passed  on  in  Johnston  County 
V.  Lacy,  except  that  it  was  provided 
that  the  township  should  issue  the 
bonds  and  the  county  indorse  them. 
This,  the  court  held,  altered  only  the 
nature  of  the  county's  liability,  and 
not  the  fact  of  its  liability,  and  did 
not  take  the  case  out  of  the  rule  laid 
down  in  Johnston  County  v.  Lacy. 

F.  Taxing  state  for  road  iii  political  auh- 
division. 

It  is  within  the  power  of  the  legis- 
lature to  tax  the  entire  state  to  aid 
in  building  and  maintaining  a  public 
highway,  situated  within  any  county 
or  township  within  its  borders,  when 
it  is  being  done  for  the  public  benefit, 
or  as  a  part  of  a  state  system.  Mar> 
tens  V.  Brady  (1914)  264  HI.  178,  100 
N.  E.  266;  Bladen  County  v.  Boring 
(N.  C.)  supra;  Meehan  v.  Shields 
(1910)  57  Wash,  617,  107  Pac.  835. 
And  see  Johnston  County  v.  Lacy. 

In  Meehan  v.  Shields  (Wash.)  supra, 
the  statute  under  consideration  pro- 
vided that  the  cost  of  construction 
and  maintenance  of  a  state  road 
should  be  paid  in  the  following  man- 


ner: One  half  out  of  the  state  highway 
fund,  35  per  cent  from  the  general  road 
and  bridge  fund  of  the  county,  and 
the  remaining  15  per  cent  out  of  the 
district  road  fund  of  the  district  in 
which  the  improvement  was  located. 
Holding  that  the  act  did  not  violate 
the  constitutional  provision  as  to  uni- 
formity of  taxation,  the  court  said: 
"The  road  is  a  benefit  to  the  state,  to 
the  county,  and  to  the  local  district. 
The  state  raises  money  in  the  several 
counties  to  expend  in  the  maintenance 
of  those  things  which  are  of  general 
benefit  to  all  its  citizens.  The  county 
reaps  a  special  benefit  as  distin- 
guished from  this  general  benefit,  and 
the  district  a  still  greater  and  special 
benefit,  and  for  such  benefit  each  is 
properly  taxed.  The  money  raised  by 
the  state  being  expended  for  a  state 
benefit,  the  money  raised  by  the  county 
being  expended  for  a  county  benefit, 
and  the  money  raised  by  the  district 
being  expended  for  a  district  benefit, 
there  is  no  violation  of  the  uniformity 
of  taxation  rule.  Nor  is  there  any  di- 
version of  the  proceeds  of  a  tax,  for 
the  funds  so  raised  by  the  state,  the 
county,  and  the  district  are  respec- 
tively expended  within  their  own  ter- 
ritory, and  for  the  purposes  for  which 
they  were  raised." 

But  in  Sears  v.  Steel  (1910)  55  Or. 
544,  107  Pac.  3,  wherein  it  appeared 
that  the  statute  in  question  appro- 
priated a  certain  sum  for  the  construc- 
tion of  a  so-called  state  road,  though 
the  road  contemplated  was,  in  fact, 
limited  to  the  confines  of  two  coun- 
ties, and  further  provided  for  an  as- 
sessment to  be  levied  on  the  property 
in  each  county  to  aid  in  the  construc- 
tion of  the  road.  Holding  the  statute 
to  be  a  violation  of  the  constitutional 
provision  prohibiting  the  passage  of 
local  laws  for  the  construction  and 
maintenance  of  highways,  the  court 
said:  "Applying  this  rule  to  the  act 
in  question,  if  the  proposed  road  is 
a  state  road,  it  permits  the  county 
courts  of  Jackson  and  Klamath  to  lay 
a  burden  upon  the  taxpayers  of  those 
counties  not  shared  equally  by  the 
taxpayers  of  the  other  parts  of  the 
state.  If,  on  the  other  hand,  it  is  to 
be  regarded  as  a  county  road  in  each 
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of  the  counties  through  which  it 
passes,  it  imposes  taxes  upon  the  peo- 
ple of  the  rest  of  the  state  for  the 
construction  of  county  roads  in  Jack- 
son and  Klamath  counties,  and  in 
either  case  it  is  local." 

To  the  same  effect,  see  Maxwell  v. 
Tillamook  County  (1891)  20  Or.  496, 
26  Pac.  803,  wherein  a  similar  statute 
was  held  to  be  unconstitutional. 

VI,  Changing  apporUonment  by  «uba«- 
gfltent  statute. 

The  mere  fact  that  the  legislature 
has  fixed  by  statute  the  different 
political  divisions  which  shall  bear 
the  cost  of  a  road  improvement,  and 
apportioned  the  cost  among  them,  does 
not  deprive  it  of  the  power  to  enact  a 
statute  changing  the  apportionment. 
As  was  said  in  State  ex  rel.  Bulkeley 
V.  Williams  (1896)  68  Conn.  131.  48 
L.R.A.  465,  36  Atl.  24,  421,  affirmed  in 
(1898)  170  U.  S.  304,  42  L.  ed.  1047, 
18  Sup.  Ct.  Rep.  617:  "The  burden  is 
one  that  the  legislature  can  put  on 
such  public  agencies  as  it  may  deem 
equitable,  and  transfer  from  one  to 
another,  from  time  to  time,  as  it  may 
judge  best  for  the  public  interest." 

In  Scituate  v.  Weymouth  (1871)  108 
Mass.  128,  wherein  it  appeared  that 
the  apportionment,  as  made  pursuant 
to  one  statute,  was  subsequently 
changed  in  pursuance  of  a  subsequent 
statute,  the  court  holding  that  such  a 
change  did  not  impair  the  obligation 
of  a  contract,  said:  "That  statute,  so 
far  as  regards  the  maintenance. of  the 
bridges,  was  not  in  any  sense  a  con- 
tract with  the  towns  affected  by  it. 
It  was  an  exercise  of  the  authority  of 
the  legislature  to  distribute  public 
burdens  and  duties.  It  is  clear  that, 
under  the  same  constitutional  power, 
it  had  the  right  to  change  the  law  and 
redistribute  these  public  burdens,  if, 
from  a  change  of  circumstances  or 


other  reasons,  it  deemed  it  just  and 
proper  so  to  do.  .  .  .  The  obliga- 
tion of  the  town  of  Weymouth,  under 
the  Act  of  1862,  was  not  founded  upon 
any  contract,  express  or  implied.  It 
did  not  acquire  any  vested  right  to 
require  of  the  other  towns  the  con- 
tribution towards  the  expenses  of 
maintaining  the  bridges  fixed  by  that 
act.  The  argument,  therefore,  that 
the  amendatory  Act  of  1870,  chap.  265, 
is  unconstitutional  because  it  impairs 
the  obligation  of  a  contract  or  defeats 
vested  rights,  is  unfounded. 

And  it  has  been  held  ^at  the  leg- 
islature has  the  power  to  change  the 
apportionment  of  the  cost  of  a  high- 
way improvement,  as  originally  pre- 
scribed by  statute,  even  though  pro- 
ceedings have  already  been  instituted 
under  the  prior  statute.  Washburn  v. 
Shawnee  County  (1918)  103  Kan.  169, 
172  Pac.  997,  wherein  it  appeared  that, 
by  the  original  statute,  one  fourth  of 
the  cost  of  the  improvement  should  be 
paid  by  the  township,  and  that  the 
remainder  should  be  charged  against 
the  land  in  a  benefit  district.  By  the 
terms  of  a  statute  enacted  after  pro- 
ceedings had  begun  under  the  original 
statute,  it  was  provided  that  the  town- 
ship should  bear  one  fourth,  the 
county  one  half,  and  the  land  in  the 
benefit  district  the  remainder  of  the 
cost.  Holding  that  the  legislature  had 
the  power  to  make  such  a  charge,  the 
court  said:  "The  owners  of  the  land 
within  the  benefit  district  were  not 
prejudiced  by  the  alteration,  because 
their  burden  was  diminished.  The 
taxpayers  of  the  township  were  not 
affected  as  such.  The  taxpayers  of 
the  county  have  no  legal  basis  for 
complaint,  for  it  was  competent  for 
the  legislature  to  impose  upon  the 
county  any  part  of  the  cost  of  the 
highway."  M.  B. 
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LETTIE  MAY  BENNER 
PHILADELPHIA  &  READING  RAILWAY  COMPANY,  Appt 

Pennaylvania  Supreme  Court  —  October  7,  1019. 
(262  Pa.  807,  106  Atl.  288.) 

Railroads  —  crossing:  —^  where  to  stop. 

1.  The  duty  to  stop,  look,  and  listen  before  attempting  to  cross  a  rail- 
road track  requires  stopping  before  crossing  any  of  the  tracks,  and  no 
recovery  can  be  had  for  injuries  caused  by  being  struck  by  a  train  on  the 
main  track,  if  the  injured  person  did  not  stop  until  he  had  driven  onto  a 
siding,  from  which  point  the  only  view  of  the  tracks  could  be  obtained 
without  leaving  the  carriage,  and  from  which  he  proceeded  on  his  journey 
because  an  approaching  train  was  hidden  by  a  curve  and  failed  to  signal 
its  approach. 

[See  note  on  this  question  beginning  on  page  767.] 

Same  —  obstruction    of   view  —  ef-  Railroad  —  duty  to  stop  before  cross- 
feet,  ing  —  rule  of  law. 

2.  That  the  view  of  one  approach-  5.  The  rule  that  a  traveler  must 
ing  a  railroad  crossing  is  obstructed  stop,  look,  and  listen  before  attempting 
by  cars  standing  upon  a  siding  does  to  cross  a  railroad  track  is  not  a  rule 
not  relieve  him  from  the  duty  to  stop,  of  evidence,  but  a  peremptory,  abso- 
look,  and  listen  before  attempting  to  lute,  and  unbending  rule  of  law. 
cross  the  track.  Proximate  cause  —  injury  on  railroad 
Trial  —  jury  —  negligence  —  driving  —  failure  to  stop. 

on  track  without  stopping.  6.  That  a  traveler  who  did  not  atop 

3.  If  one  drives  upon  a  railroad  track  until  he  had  entered  upon  the  first 
■without  stopping  to  look  and  listen  for  track  of  a  railroad  crossing  was  not  in- 
trains,  there  is  no  question  to  submit  jured  on  that  track,  but  on  another 
to  the  jury  in  an  action  to  hold  the  one,  does  not  show  that  his  failure  to 
railroad  company  liable  for  injuring  stop  where  the  law  required  him  °  to 
him  by  a  passing  train.  stop  was  not  the  proximate  cause  of  his 
Same  —  proceeding  after  stopping.  injury. 

4.  If  one  stops  to  look  and  listen  be-  Same  —  duty  to  alight. 

fore  starting  to  cross  a  railroad  track,         7.  If   one   approaching   a   railroad 

but  is  injured  by  a  train  at  the  cross-  crossing  on  a  public  highway  cannot 

ing,  the  jury  must  determine  whether  gain  a  view  of  the  tracks  from  his  car- 

or  not  he  exercised  proper  care  in  pro-  riage  before  entering  upon  any  track, 

ceeding  to  cross,  so  as  to  render  the  he  must  alight  and  go  to  a  point  where 

railroad  company  liable  for  his  injury,  such  view  can  be  obtained. 

(Simpson  and  Stewart,  J  J.,  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Common  Pleas 
No.  4,  for  Philadelphia  County,  in  favor  of  plaintiff  in  a  suit  brought  to 
recover  damages  for  the  death  of  her  husband,  alleged  to  have  been  caused 
by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  Clarke  Masmi,  for  ap-  licient  to  relieve  him  from  the  charge' 
pellant:  of  contributory  negligence,  unless  the 

The  mere  fact  that  the  jury  might  jury  should  also  find  that  he  continued 
have  found  that  Banner  stopped  at  a  to  look  and  listen  as  he  proceeded  fur- 
point  on  the  tracks  would  not  be  suf-     ther  forward  from  that  point. 
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Hare  v.  Railway  Co.  65  Pa.  Super. 
Ct.  89;  Walsh  v.  Pennsylvania  R.  Co. 
222  Pa.  162,  70  Atl.  1088;  Reigner  v. 
Pennsylvania  R.  Co.  258  Pa.  257,  101 
Atl.  995. 

A  traveler  before  attempting  to  cross 
the  tracks  of  a  steam  railroad  must 
stop,  look,  and  listen,  and,  if  neces- 
sary in  order  to  see,  advance  to,  or 
onto,  or  back  of,  the  tracks. 

Kinter  v.  Pennsylvania  R.  Co.  204 
Pa.  497,  98  Am.  St.  R^.  795,  54  Atl. 
276;  Mankewicz  v.  Lehigh  Valley  R. 
Co.  214  Pa.  386,  63  Atl.  604;  Earle  v. 
Philadelphia  &  R.  R.  Co.  248  Pa.  193, 
94  Atl.  1001. 

Failure  to  obey  the  rule  is  contribu- 
tory negligence. 

Siever  v.  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  252  Pa.  1,  97  Atl.  116. 

When  a  driver  assumes  a  position 
where  he  -is  unable  to  control  his  horse 
if  danger  follows  the  signals  from  a 
coming  train,  this  is  negligence  suffi- 
cient to  bar  a  recovery. 

Potter  V.  Pennsylvania  R.  Co.  221  Pa. 
550,  70  Atl.  852;  Peoples  v.  Pennsyl- 
vania R.  Co.  251  Pa.  275,  96  Atl.  652. 

Mr.  George  Demming  for  appellee. 

Fox,  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  by  the 
plaintiff  to  recover  damages  for  the 
death  of  her  husband,  who  was  killed 
at  a  grade  crossing  of  the  defendant 
company  at  Linfield,  Montgomery 
county,  Pennsylvania,  on  the  1st  day 
of  May,  1915.  At  the  time  of  the  ac- 
cident, Howard  S.  Benner,  the  hus- 
band of  the  appellee,  was  driving 
across  the  tracks  of  the  railroad 
company  in  a  one-horse  buggy, 
about  half-past  five  in  the  afternoon. 

The  public  road  over  this  crossing 
is  48  feet  wide,  and  is  an  old,  well- 
defined  road.  Just  before  the  public 
road  crosses  the  railroad  tracks,  at 
the  right  hand,  approaching  the 
crossing  from  the  east,  there  is  a 
spur  or  sidetrack  leading  from  the 
freight  station,  which  ends  at  the 
road  with  a  bumper.  At  the  time  of 
the  accident,  two  or  more  box  cars 
were  standing  close  to  the  bumper, 
and  this,  with  the  freight  house  and 
freight  shed,  obscured  the  view  at 
that  point  in  the  direction  from 
which  the  train  approached.  The 
public  highway  crosses  over  five 
tracks.    The  first  track  is  another 


siding,  which  is  known  as  the  cold 
storage  company  siding,  and  runs 
in  front  of  the  station  and  down  to 
the  plant  of  the  cold  storage  com- 
pany. The  next  track  is  the  slow 
speed,  north-bound  track.  The  third 
track  is  the  fast  speed,  north-bound 
track.  The  fourth  track  is  the  fast 
speed  south-bound  track.  The  fifth 
track  is  the  slow  speed,  south-bound 
track.  At  the  time  of  the  accident, 
according  to  the  testimony,  there 
were  several  box  cars  also  on  the 
cold  storage  siding;  but  the  witness- 
es differ  as  to  the  precise  location  of 
these  cars  and  the  extent  of  the  ob- 
struction of  the  view. 

John  I.  Riegel,  a  civil  engineer 
caUed  by  the  plaintiff,  testifies  from 
accurate  measurements  as  to  the 
conditions  existing  at  the  point  of 
crossing.  He  says  that,  in  addition 
to  the  box  cars  which  were  on  the 
cold  storage  siding,  there  was  some 
obstruction  of  the  view  by  reason  of 
the  station  and  its  bay  window,  the 
telegraph  office,  and  a  tree  in  front 
of  the  telegraph  office,  as  well  as 
some  other  buildings.  The  testi- 
mony of  Mr.  Riegel  is  that,  if  there 
were  no  cars  on  the  cold  storage  sid- 
ing, a  view  of  the  tracks  to  the  south 
can  first  be  obtained  at  a  point  16^ 
feet  from  the  first  rail  of  the  cold 
storage  siding,  and  that  a  train  on 
the  north-bound,  slow  track  could  be 
seen  650  feet  away  from  the  center 
of  the  crossing,  and  550  feet  away 
on  the  north-bound,  fast  track,  on 
which  the  train  which  caused  the 
accident  was  approaching. 

If,  therefore,  Benner  had  stopped 
at  a  point  16^  feet  from  the  point 
of  the  first  track,  he  would  have  had 
some  view  of  the  track  on  which  the 
train  approached.    The  fact  that  his 
view   was    impeded  r^,,.,,^ 
by  cars  on  the  cold  ob»tr«cti««  •t 
storage    aiding    did  ^»«''-'«««*- 
not  relieve  him  from  the  obligation 
to  stop.    It  imposed  a  further  duty 
to  proceed  with  due  care,  but  ^top- 
ping  in  the  first  instance  was  ab- 
solutely essential. 

Two  witnesses  were  produced,  by 
the  plaintiff,  who  saw  the  accident 
and  the  action  of  Benner  as  he  ap- 
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prctfu^ed  the  crossing.  One  John 
Seder,  an  intending  passenger,  was 
waiting  on  the  station  platform,  on 
the  southern  end.  This  witness 
says  that  Benner  drove  up  to  the 
fint  trade  or  siding,  and  that  at  a 
point  actually  on  the  tracks,  with 
the  horse's  front  feet  between  the 
first  track  and  the  slow,  north-bound 
track,  he  stopped  for  a  few  seconds. 
The  top  of  the  buggy  was  up.  The 
witness  could  not  tell  just  what  Ben- 
ner did  after  he  drove  on  the  track. 
After  stopping  for  a  few  seconds,  he 
drove  on  at  a  slow  walk;  and  just 
after  he  started  a  fast  express  train 
came  around  the  curve,  and  Benner 
was  struck  and  killed. 

The  other  witness,  James  Boyle, 
was  coming  from  the  opposite  direc- 
tion from  Benner,  and  was  about  90 
feet  from  the  first  track  on  the  other 
side  of  the  railway,  facing  Benner. 
He  saw  Benner  drive  up  on  the  track 
and  stop,  lean  forward,  look  first  to 
the  south  and  then  to  the  north,  and, 
after  a  few  seconds'  pause,  start  to 
drive  towards  the  witness.  The  tes- 
timony of  both  these  witnesses  con- 
curs as  to  what  actually  happened. 
Neither  of  the  witnesses  heard  any 
siffoal  given  by  the  train,  nor  did 
they  hear  the  noise  of  the  trajn  uqtil 
the  engineer  blew  sevei^  short 
whistles,  indicating  the  emergency 
that  had  arisen. 

It  is  perfectly  clear,  therefore, 
from  the  testimony 
^T^nr/toir  offered  by  the  plain- 
tiff that  Benner  did 
not  stop,  look  and  listen  before  he 
crossed  any  of  the  tracks.  It  is  true 
that  he  stopped  on  the  tracks,  but 
that  is  not  a  compliance  with  the 
rule. 

The  learned  judge  of  the  court  be- 
low submitted  the  case  to  the  jury 
and  entered  judgment  on  the  ver- 
dict, assigning  as  a  reason  therefor 
that,  as  the  accident  did  not  happen 
on  the  cold  storage  siding,  the  fail- 
ure of  Benner  to  stop  before  he  en- 
tered on  this  track  was  not  negli- 
gence. He  further  held  that  the 
question  of  whether  or  not  he  was 
negligent,  as  he  was  injured  on  one 
of  the  other  tracks,  under  all  the 
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circumstances,  was  to  be  submitted 
to  the  jury' and  de- 
termined by  them.  JJJSi^"^ 
This  is  not  the  law.  dptvin«  on 
It  is  an  absolute  and  ifSSUi^V'"* 
unbending  rule  that 
'a  traveler  upon  the  public  highway 
must  stop,  look,  and  listen  at  a  point, 
before  he  crosses  any  tracks.    If  he 
has  done  this  and  then  proceeds, 
the   question  whether  or  not  he 
has  exercised  prop-  g^e-pro- 
er  care  in  crossing  cee«in«  ««•» 
the  railroad  as  he  •*•»»»-»• 
proceeds,  and  whether  it  is  neces- 
sary for  him  to  stop  again,  is  a  ques- 
tion for  the  jury.    But  if  he  fails  to 
stop,  look,  and  listen  before  he  goes 
on  any  track,  he  is  thereby  convicted 
of  negligence,  and,  no  matter  what 
the  other  circumstances,  he  cannot 
recover. 

In  Ihrig  v.  Erie  R.  Co.  210  Pa.  98, 
59  Atl.  686,  it  is  said :  "It  is  argued 
that  the  rule  that  a  traveler,  before 
crossing  the  tracks  of  a  steam  rail- 
road, must  stop,  look,  and  listen  for 
the  approach  of  a  train,  is  not  a  fixed 
rule  to  be  observed  finder  all  circum- 
stances, but  only  a  reasonable  re- 
quirement, the  nonobservance  of 
which,  while  prima  facie  evidence  of 
negligence,  may  be  explained  and 
excused.  That  this  proposition  can- 
not be  sustained  under  the  decisions 
is  clear.  There  is  no  break  nor  wa- 
vering in  the  line  of  cases  extending 
back  nearly  forty  years,  which  hold 
that  the  rule  is  inflexible  and  admits 
of  no  exceptions,  and  that  a  failure  to 
observe  it  is  not  merely  evidence  of 
negligence,  but  is  negligence  per  se. 
There  has  been  no  clearer  statement 
of  the  rule  than  that  made  by  the 
present  chief  justice  in  Aiken  v. 
Pennsylvania  R.  Co.  130  Pa.  380,  17 
Am.  St.  Rep.  775,  _  ..  ^.^  ^ 
18  Atl.  619:  Tt  is  ""'.'"p't^fori' 
not  a  rule  of  evi-  j;?rS'^„. 
dence,  but  a  rule  of 
law,  peremptory,  absolute,  and  un- 
bending; and  the  jury  can  never  be 
permitted  to  ignore  it,  to  evade  it, 
or  to  pare  it  away  by  distinctions 
and  exceptions.* " 

What  the  appellee  asks  us  to  do 
in  the  present  case  is  to  make  an 
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exception  of  this  case,  and  to  say 
that,  because  Benner  was  not  in- 
jured on  the  first  track,  his  failure 
to  stop  before  crossing  it  did  not 
produce  the  accident.  This  is  bend- 
ing the  rule  which  has  been  declared 
to  be  unbending.  No  one  can  say 
that,  if  he  had 
eaiue— tajnrr  stopped  at  a  point 
•"•,«'"•*'?•*—       before  crossinar  the 

fallare  t«  atop.       „      .     ,    *'*"°«»"*6    »"*' 

first  track  a  sum- 
cient  length  of  time  to  make  proper 
observation,  he  would  not  have  dis- 
covered the  approach  of  the  train, 
or,  if  he  had  stopped  and  proceeded, 
would  not  have  reached  the  scene  of 
the  accident  soon  Plough  to  collide 
with  the  train  that  killed  him.  The 
fact  that  the  first  track  was  a  siding 
did  not  relieve  Benner  from  the  ob- 
ligation of  the  rule.  This  is  clearly 
pointed  out  by  the  late  Mr,  Justice 
Potter  in  Peoples  v.  Pennsylvania 
R.  Co.  251  Pa.  275,  96  Atl,  652. 

It  is  further  argued  that  Benner 
was  relieved  from  the  obligation  to 
stop  because  of  the  obstructions 
which  prevented  his  view  before 
crossing  the  c6ld  storage  siding; 
but,  if  this  be  true,  another  duty 
was  imposed  upon  him.  It  was  his 
duty  to  alight  and  go  to  a  point 
where  he  could  make  a  proper  ob- 
servation. 

"When  a  driver  stops  at  a  point 
where  an  obstruction  prevents  a- 
proper  view  of  the  railroad  he  is 
about  to  cross,  he 
must  descend  from 
his  vehicle,  and,  if 
necessary,  walk  to  a  point  where  the 
prospect  is  clear."  Siever  v.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  252  Pa. 
1,  97  Atl.  116;  Earle  v.  Philadelphia 
&  R.  R.  Co.  248  Pa.  193,  93  Atl. 
1001;  Mankewicz  v.  Lehigh  Valley 
R.  Co.  214  Pa.  386,  63  Atl.  604;  Kin- 
ter  V.  Pennsylvania  R.  Co.  204  Pa. 
497,  93  Am.  St.  Rep.  795,  54  Atl. 
276. 

We  therefore  hold  that  the  plain- 
tiff's case  develops  such  evidence  of 
negligence  on  the  part  of  Benner, 
the  decedent,  that,  notwithstanding 
the  alleged  negligence  of  the  railway 
company,  there  can  be  no  recovery. 
The  fifth,  sixth,  and  eighth  as- 


Same— Hlntr 
to  altcrht. 


signmentB  of  error  are  therefore 
sustained,  and  the  judgment  ia  re- 
versed. 

Simpson,  J.,  dissenting: 
The  verdict  and  judgment  below 
were  for  the  plaintiff.  This  court 
now  proposes  to  enter  judgment  for 
the  defendant  non  obstante  veredic- 
to. In  considering  whethef  or  not 
such  a  judgment  ought  to  be  en- 
tered, of  course  every  fact  and  in- 
fwence  of  fact  favorable  to  plain- 
tiff, which  a  jury  might  find  to  be 
true,  must  be  conclusively  accepted 
as  true ;  and  every  allegation  of  fact 
unfavorable  to  plaintiff,  which  a 
jury  might  reject,  must  be  rejected. 
Viewed  in  this  light  and  leaving  out 
of  consideration  for  the  present  the 
presumption  of  law  hereinafter  con- 
sidered, the  relevant  facts  of  the 
case  are  as  follows: 

At  Linfield,  Montgomery  county, 
Pennsylvania,  a  public  road  crosses 
the  railroad  tracks  of  the  defendant 
company.  At  the  time  of  the  acci- 
dent there  were  no  safety  gates, 
automatic  bells,  flagmen,  or  other 
devices  there  to  warn  those  about  to 
cross  the  tracks.  There  were  aix 
tracks  running  approximately  north 
and  south.  Looking  from  east  to 
west,  the  first  was  a  siding,  which 
did  not  dx>ss  the  road.  The  second 
was  also  a  siding,  which  ran  to  a 
near-by  private  cold  storage  plant. 
The  other  four  were  the  regular  rail- 
road tracks,  upon  which  defendant 
transported  passengers  and  freight 
to  distant  points.  The  second  of 
said  four  tracks  was  the  fast  north- 
bound passenger  track.  Not  far  to 
the  south  of  the  crossing,  the  tracks 
curved  to  the  west,  and  were  soon 
lost  to  view.  At  the  distance  of 
1,254  feet  south  was  a  whistle  board, 
opposite  which  it  was  the  duty  of  de- 
fendant's engineers  traveling  north- 
wardly to  give  warning  of  the  ap- 
proach of  their  trains  to  those  about 
to  cross  the  tracks  at  said  public 
road.  At  the  time  of  the  accident, 
there  were  freight  cars  upon  both 
sidings,  not  then  being  moved,  and 
so  placed  by  defendant  as,  with 
buildings,  trees,  ete.,  to  render  it  im- 
possible for  those  traveling  on  road 
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towards  the  west  to  see  up  and  down 
the  four  regular  tracks  at  any  place 
until  a  point  on  or  beyond  the  cold 
storage  siding  was  reached.  The 
southward  view  from  that  point  was 
about  500  feet,  and  the  distance 
from  that  point  to  the  nearest  rail 
of  the  fast  north-bound  passenger 
track  was  about  20  feet.  The  space 
between  the  tracks  was  7  feet  4 
inches,  and  between  the  two  rails  of 
the  same  track,  4  feet  8^  inches.  At 
the  time  of  the  accident  there  was 
a  strong  wind  blowing  from  the 
north,  tending  to  render  obscure,  if 
not  prevent,  the  hearing  of  sounds 
from  the  south. 

At  that  time  plaintiff's  husband 
was  driving  westwardly  on  said 
road.  He  was  alone  in  a  buggy. 
The  distance  from  the  nose  of  the 
horse  to  the  buggy  was  approxi- 
mately 9  to  10  feet.  No  witness  saw 
him  stop  before  he  reached  and  was 
on  or  partly  over  the  cold  storage 
siding.  Some  witnesses  say  he  did 
not  stop  before  then;  some  that  he 
did  not  stop  at  all ;  but  one  said  he 
might  have  so  stopped,  but  the  wit- 
ness did  not  see  it.  His  supposed 
failure  to  stop  before  reaching  the 
cold  storage  siding  constitutes  the 
alleged  contributory  negligence  here- 
in charged  against  him.  When  he 
reached  the  point  on  or  partly  over 
the  cold  storage  siding,  which  was 
the  first  point  where,  as  above  stat- 
ed, he  could  in  fact  see  up  and  down 
the  tracks,  he  stopped,' looked,  and 
listened,  but,  seeing  and  hearing 
nothing,  drove  forward,  and  was 
struck  and  killed  by  an  express  train 
on  the  fast -north-bound  passenger 
track.  No  whistle  was  blown  or  bell 
rung  at  the  whistle  board  or  there- 
af  t^,  or  any  warning  given  until  the 
train  was  about  150  feet  from  the 
crossing,  when,  according  to  the 
engineer,  he  "opened  the  whistle, 
gave  an  awful  shriek,  and  applied 
the  emergency  brakes,"  scaring  the 
horse,  which  was  then  upon  said  fast 
north-bound  passenger  tracks,  caus- 
ing it  to  rear  and  plunge  without 
going  forward.  He  also  says  the 
train  was  traveling  at  the  rate  of 
59  miles  an  hour.    It  struck  the 


horse  and  buggy  midway,  throwing 
the  horse  to  the  westward  100  feet 
north  of  the  crossing,  and  entirely 
clear  of  the  tracks,  and  deceased  to 
the  eastward  182  feet  north  of  the 
crossing,  into  a  ditch  between  the 
two  sidings.  When  the  train  itself 
was  stopped,  its  last  coach  was  450 
feet  nortti  of  the  crossing. 

Under  the  above  facts,  it  is  admit- 
ted that  the  case  was  for  the  jury 
on  the  question  of  defendant's  negli- 
gence; but  it  is  contended,  and  the 
opinion  of  the  majority  of  the  court 
decides,  that  deceased's  alleged  fail- 
ure to  stop  before  crossing  the  cold 
storage  siding  constituted  conclusive 
evidence  of  his  contributory  negli- 
gence. 

I  cannot  concur  in  that  conclusion. 
In  effect,  it  holds  that  a  man  may  be 
adjudged  guilty  of  contributory  neg- 
ligence, and  the  defendant  who  has 
injured  him  relieved  of  all  liability, 
although  in  fact  he  was  guilty  of  no 
negligence  which  contributed  to  his 
injury.  The  utmost  point  to  which 
the  majority  opinion  is  willing  to  go 
is  in  the  statement  that  "no  one  can 
say  that,  if  he  had  stopped  at  a 
point  before  crossing  the  first  track 
[thereby  meaning  the  cold  storage 
siding]  a  sufficient  length  of  time  to 
make  proper  observation,  he  would 
not  have  discovered  the  approach  of 
the  train,  or,  if  he  had  stopped  and 
proceeded,  would  not  have  reached 
the  scene  of  the  accident  soon 
enough  to  collide  with  the  train  that 
killed  him." 

But  "if  no  one  can  say"  whether 
or  not  he  was  guilty  of  contributory 
negligence,  the  law  can  and  does  say 
that  he  was  pot;  for  "he  who  avers 
a  fact  in  excuse  of  his  own  misfeas- 
ance must  prove  it."  Beatty  v.  Gil- 
more,  16  Pa.  463,  55  Am.  Dec.  514; 
Coolbroth  v,  Pennsylvania  R. .  Co. 
209  Pa.  433, 58  Atl.  808. 

In  as  much,  therefore,  as  admit- 
tedly there  was  sufficient  evidence 
from  which  the  jury  could  and  did 
find  the  defendant  guilty  of  negli- 
gence,  the  syllogism  is  complete: 

(a)  Defendant  was  guilty  of  negli- 
gence in  killing  plaintiff's  husband ; 

(b)  unless  plaintifTs  husband  was 
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guilty  of  contributory  negligence, 
plaintiff  can  recover  for  defendant's 
negligence;  (c)  plaintiff's  husband 
was  not  guilty  of  contributory  negli- 
gence, for  the  reason  that,  "no  one 
can  say"  that  he  was.  Hence,  plain- 
tiff can  recover. 

Notwithstanding  this  logical  con- 
clusion, the  majority  opinion  says 
she  cannot  recover  because,  as  it  is 
alleged,  her  husband  did  not  "stop" 
before  crossing  the  cold  storage  sid- 
ing, as  he  was  bound  to  do,  in  com- 
pliance with  the  "absolute  and  un- 
bending rule  that  a  traveler  upon 
the  public  highway  must  stop,  look, 
and  listen  before  he  crosses  any 
tracks."  If  this  case  was  within  the 
reason  and  spirit  of  that  rule,  which 
was  adopted  by  this  court  more  than 
half  a  century  ago,  and  has  been  ad- 
hered to  steadfastly  ever  since,  then 
must  we  apply  it  here,  however 
much  we  may  doubt  the  propriety 
of  a  court  (whose  only  duty  is  to  de- 
cide as  to  the  legal  rights  and  liabili- 
ties of  the  particular  litigants  before 
it)  foreclosing  the  rights  of  future 
unheard  litigants  by  an  arbitrary 
rule,  without  legislative  action,  when 
in  the  nature  of  things  the  rights 
of  those  future  litigants  may  be 
materially  different,  owing  to  the 
varying  facts.  Since  that  rule  was 
first  adopted  and  publi^hed,  the 
members  of  thirty-one  legislatures 
and  one  constitutional  convention 
have  been  elected,  met,  and  ad- 
journed, leaving  it  still  in  force,  and 
because  thereof,  despite  doubts  as  to 
the  wisdom  of  making  it  arbitrary, 
stare  decisis  compels  our  adherence 
to  it  now,  however  much  plaintiff 
may  suffer  by  reason  thereof.  In 
these  later  days,  however,  when  our 
people  have  been  learning  anew  to 
respect  the  rights  and  liberties  of 
others,  and  thereby  to  preserve  our 
own,  we  ought  not  to  extend  that 
rule  beyond  its  reason  and  spirit,  to 
the  injury  of  anyone.  In  the  inter- 
ests of  justice  the  courts  are  swift 
to  confine  acts  of  assembly  within 
their  reason  and  spirit.  A  fortiori 
should  they  do  so  with  their  own 
arbitrary  and  unbending  rules,  lest 
those  selected  to  administer  justice 


may  be  the  means  of  wholly  defeat- 
ing it. 

Moreover,  the  purpose  of  adopting 
this  rule  as  a  fixed  and  arbitraiy  one, 
and  of  now  enforcing  it,  is  that  our 
people  may  know  that  they  and 
those  dependent  upon  them  will 
alone  be  the  sufferers  if  they  do  not 
give  heed  to  it,  thereby  building  up 
the  habit  of  obedience  to  its  require- 
ments. But  to  extend  it  as  now  pro- 
posed would  not  aid  in  accomplishing 
that  purpose,  for  it  would  run  coun- 
ter to  the  habits  and  customs  of  our 
people;  and  a  rule  which  does  that 
would  not  in  practice  obtain  even  a 
passing  currency.  He  little  knows 
our  American  people  who  imagines 
that  they  will  obey  a  rule  which  use- 
lessly attempts  to  delay  them  in  the 
ends  they  seek  to  accomplish.  Tell 
them  they  must  'not  cross  a  siding 
wherever  cars  are,  or  are  soon  liable, 
to  be  shifted,  and  they  will  under- 
stand and  recognize  that  they  should 
obey  it.  But  tell  them  that  they 
must  not  do  so,  though  there  is  no 
motive  power  on  the  siding  with 
which  to  move  the  cars,  and  they 
will  neither  understand  nor  obey. 
Over  a  siding,  in  the  condition  the 
cold  storage  siding  was  at  the  time 
of  this  accident,  even  the  proverbial 
tortoise  could  have  passed  in  safety. 
Everyone  who  then  saw  the  siding 
knew  that  was  so;  and  everyone, 
even  all  those  who  adopted,  and 
those  who  enforce,  the  rule  of  "stop, 
look,  and  listen,"  in  all  human  prob- 
ability, would  have  acted  just  as 
plaintiff's  husband  did.  To  say  then 
that  plaintiff  cannot  recover  because 
it  is  alleged  that  her  husband  did  not 
do  a  useless  thing,  which  no  one  else 
ever  does,  is  to  punish  her,  though 
both  she  and  her  husband  were  inno- 
cent, and  benefit  no  one  but  the  de- 
fendant, which,  the  jury  has  found, 
did  her  a  most  grievous  wrong. 

The  opinion  of  the  majority,  after 
saying  that  the  deceased  should  have 
stopped  before  entering  upon  the 
cold  storage  siding,  asserts  that  if 
he  had  done  so,  and  then  proceeded, 
"the  question  whether  or  not  he  has 
exercised  proper  care  in  crossing  the 
railroad  as  he  proceeds,  and  whether 
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it  is  necessary  for  him  to  stop  again, 
is  a  question  for  the  jury." 

That  is,  the  majority  opinion  con- 
cludes that,  if  he  had  stopped  where 
he  could  have  seen  nothing,  the 
question  would  have  been  one  for  the 
jury,  even  though  he  did  not  stop 
between  the  siding  and  the  main 
tracks,  where  alone  he  could  see  be- 
fore entering  upon  the  dangerous 
part  of  the  crossing.  To  j  ustif  y  that 
conclusion,  the  majority  opinion 
says  tfiat  if  he  "had  stopped  at  a 
point  16i  feet  from  the  first  track 
(the  cold  storage  siding)  he  would 
have  had  some  view  of  the  track  up- 
on which  the  train  approached," 
overlooking  the  fact  that  the  wit- 
ness relied  on  for  that  conclusion 
had  said,  as  indeed  quoted  in  the 
majority  opinion  itself,  that  this 
would  have- been  so,  only  "if  there 
were  no  cars  on  the  cold  storage  sid- 
ing," where  in  fact  there  were  then 
such  cars;  and  overlooking  also,  as 
testified  to  by  three  witnesses,  that 
no  view  could  be  obtained  anywhere 
short  of  the  cold  storage  siding. 
Moreover,  instead  of  the  law  being 
as  stated  in  that  excerpt,  the  precise 
reverse  is  true;  for  it  has  been  re- 
peatedly held  that  it  is  negligence 
per  se  to  stop  only  at  a  point  where 
you  cannot  see.  Ely  v.  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  158  Pa.  233, 237, 
27  Atl.  970;  Mankewicz  v.  Lehigh 
VaUey  R.  Co.  214  Pa.  386,  63  Atl. 
604;  Bistider  v.  Lehigh  Valley  R. 
Co.  224  Pa.  615,  73  Atl.  940. 

There  are  not  less  than  three  an- 
swoB  to  the  allegation  of  conclusive 
contributory  negligence  in  this  case: 

First.  Plaintiff's  decedent  was 
killed,  and  from  that  fact  arises  a 
presumption  that  he  did  "stop,  look, 
and  listen,"  at  the  right  place, 
and  continued  to  perform  his  duty 
throughout;  and  that  presumption 
alone  is  sufficient  to  carry  the  case 
to  the  jury,  even  though  there  be 
strong  evidence  to  the  contrary. 
P«uisylvania  R.  Co.  v.  Weber,  76  Pa. 
157, 18  Am.  Rep.  407 ;  Pennsylvania 
R.  Co.  V.  Weiss,  87  Pa.  447 ;  Blauvelt 
V.  Delaware,  L.  &  W.  R.  Co.  206  Pa. 
141,  55  Atl.  857;  Patterson  v.  Pitts- 
burg, C.  C.  &  St.  L.  R.  Co.  210  Pa. 


47,  59  Atl.  318;  Hugo  v.  Baltimore 
&  0.  R.  Co.  288  Pa.  694,  86  Atl.  482. 

In  Pennsylvania  R.  Go.  v.  Weiss, 
87  Pa.  447,  it  is  said:  "The  pre- 
sumption of  a  fact  in  law,  which 
carries  a  case  to  a  jury,  necessarily 
leaves  them  in  possession  of  the 
case.  True,  the  evidence  to  rebut  the 
presumption  may  be  very  strong,  yet 
it  is  a  matter  for  the  jury  and  not 
for  the  court.  The  force  of  the  evi- 
d^ice  may  or  may  not  be  sufficient 
to  convince  them  that  the  natural 
presumption  arising  from  human  in- 
stinct is  repelled.  But  before  they 
can  come  to  this  conclusion  they 
must  consider  the  circumstances  un- 
der which  the  repelling  witnesses 
testify.  They  may  be  such  as  not 
to  convince  a  rational  mind  that  the 
deceased  heedlessly  rushed  into  dan- 
ger, or  the  character  of  the  wit- 
nesses and  their  appearance  before 
the  jury  may  render  them  unworthy 
of  belief,  consequently  the  jury  only 
can  determine  the  fact  put  in  issue 
by  the  presumption  of  law." 

It  is  true  that,  if  plaintiff's  case 
had  itself  overthrown  the  presump- 
tion, the  court  would  have  been 
bound  to  decide  according  to  the  fact 
thus  proved,  but  such  testimony 
must  be  "clear  and  indisputable ; " 
and  it  may  be  said  here,  as  was  said 
in  Unger  v.  Philadelphia,  B.  &  W.  R. 
Co.  217  Pa.  106,  109,  66  AH.  236: 
"The  plaintiff's  case  rested  upon  the 
presumption  of  care,  unrebutted  by 
proof  that  would  have  warranted  the 
court  in  holding  that  it  was  over- 
come, and  upon  testimony  tending  to 
show  negligence  on  the  part  of  the 
defendant.  It  was  clearly  for  the 
jury." 

Second.  Had  deceased  stopped  at 
the  point  suggested  in  the  majority 
opinion,  he  could  have  seen  nothing, 
"niree  witnesses  so  testified.  But, 
assuming  that  he  could,  the  distance 
he  could  have  seen  was  500  feet. 
The  train  was  traveling  at  the  rate 
of  59  miles  per  hour,  and  to  cover  the 
500  feet  would  have  required  less 
than  six  seconds.  The  point  wh^e 
the  majority  opinion  suggests  that 
he  might  have  stopped  was  16^  feet 
east  of  the  east  rail  of  the  cold  stor- 
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age  siding.  If  he  had  had  a  flying 
start  and  driven  his  horse  at  a  speed 
of  5  miles  an  hour,  it  would  have  re- 
quired over  six  and  one-half  seconds 
to  have  traversed  the  distance  to  the 
point  where  he  was  struck,  and  dur- 
ing all  that  time,  until  too  late  to 
avoid  the  accident,  he  would  have 
had  no  view  of  the  oncoming  train. 

When  he  approached  the  crossing, 
he  had  the  choice  of  not  stopping  at 
all,  which  from  ample  evidence  the 
jury  found  was  not  what  he  did  do ; 
or  of  stopping  where  the  majority 
opinion  says  he  might  have  stopped, 
and  where,  as  three  witnesses  testi- 
fied, he  could  have  seen  nothing  if  he 
did;  or  of  stopping  at  the  point 
where  it  is  alleged  he  first  did  stop, 
and  where  for  the  first  time  he  had 
a  view  of  the  tracks.  This  was  on  or 
piartly  over  the  cold  storage  siding. 
If  it  be  that  he  took  the  risk  of  an 
injury  from  a  train  on  that  siding, 
the  answer  is  he  received  no  such  in- 
jury, and  that  act  in  no  way  contrib- 
uted to  the  injury  he  did  receive.  If 
he  had  stopped  where  the  majority 
opinion  says  he  should  have  stopped, 
or  at  any  point  short  of  the  cold 
storage  siding,  in  view  of  the  fact 
that  he  could  see  nothing,  the  only 
thing  he  could  have  done  would  have 
been  to  tie  his  horse,  or  get  someone 
to  hold  it — ^for  he  would  have  been 
guilty  of  negligence  had  he  left  it 
unfastened,  and  unattended  on  the 
public  highway — alight  from  his 
buggy,  and  go  forward,  risking  the 
imaginary  danger  of  the  cold  stor- 
age siding,  and  stop,  look,  and  listen 
at  the  very  place  he  actually  did, 
then  return,  untie  the  horse,  enter 
the  buggy,  and  drive  over  the  same 
ground  he  had  walked  over,  and 
then  beyond  and  acrqas  the  tracks. 
Thus  to  do  would  have  occupied  at 
least  three  times  that  required  for  a 
train,-  traveling  as  this  one  was,  to 
reach  the  point  where  he  was  killed, 
even  though  it  was  at  the  farthest 
visible  distance  away  when  he 
started  back. 

Obviously,  therefore,  the  only  rea- 
sonable and  sensible  thing  to  do  was 
exactly  what  he  did.  Neither  in  this 
class  of  cases,  nor  any  other,  does 


the  law  require  of  a  man  that  he  do 
a  vain  and  useless  thing ;  and  so  we 
said  in  Bard  v.  Philadelphia  &  R.  R. 
Co.  199  Pa.  94,  99,  48  Atl.  684.  Or, 
as  was  said  in  Barthelmas  v.  Lake 
Shore  &  M.  S.  R.  Co.  225  Pa.  597, 
601,  74  Atl.  556:  "The  rule  which 
impioses  on  the  traveler  the  duty  of 
stopping,  looking,  and  listening  be- 
fore entering  on  a  crossing,  implies 
antecedently  that  there  is  a  safe 
place  where  he  may  stop,  and,, by  the 
exercise  of  his  senses  of  seeing  and 
hearing,  inform  himself  as  to  the 
situation  with  respect  to  safety." 

In  this  case  deceased  did  stop  at 
the  very  first  place  where  he  could 
see  and  hear,  and  yet  the  opinion  of 
the  majority  condemns  him  because 
he  did  not  do  that  which,  by  the  ver- 
dict of  the  jury,  founded  on  the  tes- 
timony of  three  witnesses,  and  by 
mathematical  demonstrations,  would 
have  been  a  vain  and  useless  thing, 
even  if  done. 

Third.  Moreover,  the  opinion  of 
the  majority  is  in  direct  antagonism 
to  the  reason  and  spirit  of  the  rule 
itself.  It  will  hardly  be  contended 
that  a  failure  to  stop,  look,  and  listen 
would  relieve  a  negligent  defendant 
from  liability,  if,  for  instance,  plain- 
tiff would  have  gotten  safely  across 
but  for  a  defect  in  the  crossing  it- 
self. At  any  rate,  we  held  in  Baugh- 
man  v.  Shenango  &  A,  R.  Co.  92  Pa. 
335,  37  Am.  Rep.  690,  that  such  a 
contention  is  of  no  avail.  What, 
then,  is  the  reason  for  the  rule?  In 
North  Pennsylvania  R.  Co.  v.  Heile- 
man,  49  Pa.  60,  88  Am.  Dec.  482,  it 
is  said  that  the  reason  is  because 
"the  movement  on  railroads  is  neces- 
sarily so  rapid,  and  the  consequences 
of  collision  so  disastrous."  As  those 
disastrous  consequences  are  the  re- 
sult of  the  rapid  movement,  it  fol- 
lows that  the  reason  of  the  rule  is 
the  necessary  rapidity  of  railroad 
travel.  It  is  for  that  very  reason 
that  we  have  not  required  those 
crossing  trolley  tracks  to  stop  before 
so  doing,  d^pite  the  very  high  speed 
with  which  the  trolleys  run.  Carson 
V.  Federal  Street  &  P.  Valley  R.  Co. 
147  Pa.  219,  15  L.R.A.  257,  30  Am. 
St  Rep.  727,  23  Atl.  369;  Callahan 
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V.  PhOadelphia  Traction  Co.  194  Pa. 
425,  39  Atl.  225;  Haas  v.  Chester 
Street  R.  Co.  202  Pa.  145,  61  Atl. 
744. 

But  the  like  reason  exists  in  re- 
gard to  sidings  leading  only  to  pri- 
vate plants.  Trains  move  slowly 
thereover,  much  slower  than  the 
trolley  cars  on  their  tracks ;  and  the 
movement  of  cars  on  such  sidings 
is  much  less  frequent  than  those  on 
trolley  tracks.  Consequently,  a  no 
more  stringent  rule  should  be  ap- 
plied, and  no  case  suggests  other- 
wise, unless  it  be  Peoples  v.  Pennsyl- 
vania R.  Co.  251  Pa,  275, 96  Atl.  652, 
cited  in  the  opinion  of  the  majority. 
If  that  case  applied  a  more  stringent 
rule,  I  would  be  in  favor  of  so  mod- 
ifying it  as  to  conform  to  reasonable 
requirements.  But  it  does  not  do  so. 
There  the  plaintiff  was  injured  on 
the  siding  itself,  which  was  "in  fre- 
quent and  daily  use  by  the  railroad 
company."  Had  he  looked  he  would 
have  seen  that  the  cars  on  that  sid- 
ing were  then  being  shifted ;  but  he 
did  not,  and  his  automobile  was 
struck  "immediately  upon  its  get^ 
ting  upon  the  railroad  track."  In 
the  present  case  there  was  no  in- 
jury upon  the  siding.  That  was 
crossed  in  safety,  as  it  was  plainly 
to  be  seen  it  coiUd  be ;  and  stopping 
on  it,  in  order  to  look  and  listen,  was 
the  only  safe  and  sensible  thing  to 
do  before  attempting  to  cross  the 
dangerous  main  tracks. 

Perhaps  the  case  in  our  reports 
which  is  most  nearly  like  the  present 
is  Gray  v.  Pennsylvania  R,  Co,  172 
Pa.  883, 38  Atl.  697.  There,  as  here, 
there  was  a  siding  and  main  track, 
the  former  occupied  by  freight  cars 
which  obstructed  a  view  of  the  lat- 
ter until  the  former  was  passed. 
Deceased  "stopped  on  the  sidetrack 
at  the  end  of  the  freight  cars,"  and 
was  killed  while  crossing  the  main 


track.    We  permitted  a  recovery  by 
plaintiff. 

In  my  judgment  this  case,  upon 
the  evidence,  was  for  the  jury,  and 
for  that  reason  I  dissent  from  the 
judgment  of  the  majority. 

Stewart,  J.,  joins  in  this  dissent. 

NOTE. 

The  general  question  whether  or  not 
the  failure  of  a  traveler  to  stop,  look, 
and  listen  before  crossing  railroad 
tracks  constitutes  negligence  as  mat- 
ter of  law,  barring  recovery,  is  treated 
in  the  annotation  to  Elkins  v.  Western 
Maryland  R.  Co.  1  A.L.R.  198.  As 
shown  by  that  note  the  so-called  "ab- 
solute and  unbending"  Pennsylvania 
rule  that  a  traveler  must,  under  all 
circumstances,  stop,  look  and  listen 
for  approaching  trains,  engines,  or 
cars  before  crossing  any  railroad 
track,  while  not  adhered  to  in  every 
instance  by  the  Pennsylvania  court, 
has  been  so  strictly  applied  as  to  be 
almost  without  exception.  This  rigid- 
ity of  application  is  well  illustrated 
by  the  reported  case  (Benner  v. 
Philadelphia  &  R.  R.  Co.  ante,  759), 
wherein,  as  strongly  pointed  out  in 
the  dissenting  opinion,  the  majority 
of  the  court  went  so  far  as  to  hold 
that  a  traveler  who  failed  to  stop  be- 
fore crossing  a  private  siding  was 
guilty  of  contributory  negligence  as 
matter  of  law,  notwithstanding  the 
fact  that  had  he  so  stopped  the  view 
of  the  main  track  upon  which  he  was 
killed  would  have  been  obstructed,  and 
although  he  did  stop  before  attempt- 
ing to  cross  the  main  track,  at  the  first 
point  where  a  view  of  that  track  for 
any  considerable  distance  could  be 
had,  namely,  after  partially  crossing 
the  sidetrack  upon  which,  as  he  could 
see,  there  was  no  motive  power  and  no 
danger  of  injury. 
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WILUAM  W.  FERRIS,  Admr.,  etc.,  of  Henry  M.  Jewett,  Deceased, 

V. 

ALFRED  W.  PETT. 

ShoSe  leland  Supreme  Court  —  Jfanuartf  3,  1910. 
(—  R.  I.  — ,  105  Atl.  869.) 

Executor  and  administrator  —  sale  of  good  will  —  estoppel. 

1.  An  optician  who  has  kept  copies  of  prescriptions  viiich  he  has  filled 
for  an  oculist,  and  who  as  the  latter's  administrator  sells  the  erood  will  of 
his  business,  is  precluded  from  soliciting  trade  from  former  patients  of 
the  oculist,  whose  prescriptions  are  in  his  possession,  which  will  involve 
the  re-examination  of  their  eyes  and  the  adaptation  of  lenses  to  changed 
conditions  wrought  by  lapse  of  time. 

[See  note  on  this  question  beginning  on  page  771.] 


Good  will  —  sale  —  absence  of  advan- 
tage —  effect. 

2.  That  one  purchasing  the  good 
will  of  a  business  receives  no  advan- 
tage from  the  purchase  does  not  re- 
lieve him  from  liability  to  pay  the 
purchase  money  due  under  the  con- 
tract. 


Executor  and  administrator  —  sale  of 
good  will  —  interference  with  con- 
tract. 

3.  An  administrator  who  sells  the 
good  will  of  his  intestate's  business 
violates  the  contract  so  as  to  relieve 
the  purchaser  from  liability  to  pay  for 
the  good  will  under  his  contract,  by 
soliciting  trade  from  former  custom- 
ers of  the  intestate. 


Exceptions  by  defendant  to  rulings  of  the  Superior  Court  for  Provi- 
dence and  Bristol  Counties  made  during  the  trial  of  ^n  action  brought 
to  recover  the  balance  allegeS  to  be  due  under  a  written  contract  to  pur- 
chase the  good  will  and  business  of  plaintiff's  intestate,  which  resulted  in 
a  verdict  for  plaintiff.    Judgment  for  defendant. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Washington  R  Prescott  for  de-     proper  tests,  were  required  to  cor- 


fendant. 

Messrs.  H.  J.  Williams  and  J.  J. 
Rosenfeld  for  plaintiff. 

Vincent,  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  of  assumpsit, 
brought  by  William  W.  Ferris  as  ad- 
ministrator upon  the  estate  of  Henry 
M.  Jewett,  to  recover  a  balance  al- 
leged to  be  due  to  the  plaintiff  under 
a  written  contract. 

Henry  M.  Jewett  was  a  doctor  of 
medicine,  and  specialized  in  matters 
pertaining  to  the  eye,  ear,  nose,  and 
throat.  The  practice  of  Dr.  Jewett, 
like  that  of  other  oculists,  compre- 
hended not  only  the  treatment  of  the 
diseases  incident  to  these  parts,  but 
also  the  prescription  of  Such  glasses 
or  lenses  as  he  might  find,  from 


rect  or  assist  the  vision  of  the  pa- 
tient under  examination.  Upon  re- 
ceiving the  prescription,  or  a  copy 
thereof,  the  patient  customarily 
takes  it  to  an  optician,  who  furnishes 
the  glasses  in  accordance  therewith, 
and  this  method  appears  to  have 
been  followed  by  those  who  availed 
themselves  of  the  professional  aid  of 
Dr.  Jewett  in  the  matter  of  their 
eyes.  It  is  more  or  less  commonly 
known,  and  it  may  also  be  gathered 
from  the  testimony  in  the  case  be- 
fore us,  that  the  doctor  and  the  op- 
tician each  retain  a  copy  of  the  pre- 
scription in  their  respective  offices," 
for  future  reference. 

The  plaintiff.  William  W.  Ferris, 
was  an  optician,  and  the  son-in-law 
of  Dr.  Jewett.    After  carrying  on 
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the  optical  business  for  some  years, 
during  which  he  made  glasses  for 
customers  sent  to  him  by  Dr.  Jewett, 
he  sold  out  his  business  in  Ausrust, 
1914,  reserving  from  such  sale  copies 
of  prescriptions  emanating  from  Dr. 
Jewett.  After  disposing  of  his  busi- 
ness, Ferris  was  engaged  in  other 
occupations  for  a  period  of  about  two 
years.  He  then,  in  August,  1916,  re- 
sumed the  business  of  an  optician. 

In  February,  1915,  Dr.  Jewett 
died,  and  his -son-in-law  Ferris  was 
appointed  as  administrator  upon  his 
estate,  and  took  possession  of  his 
property  and  effects,  including  his 
office  furniture,  appliances,  copies  of 
prescriptions,  etc. 

The  defendant,  Dr.  Alfred  W. 
Pett,  was  also  a  specialist  in  the 
same  lines  as  Dr.  Jewett,  and  for 
some  time  prior  to  the  latter's  death 
they  bad  been  somewhat  associated, 
but  not  as  copartners,  in  profession- 
al business.'  They  occupied  and  used 
the  same  waiting  room  and  the 
same  operating  room,  but  each  had 
his  own  private  consultation  room 
and  his  own  patients. 

After  the  death  of  Dr.  Jewett,  the 
defendant.  Dr.  Pett,  being  desirous 
of  acquiring  the  business  which  had 
been  carried  on  by  the  former,  en- 
tered into  a  contract  with  the  plain- 
tiff, as  administrator,  to  purchase 
the  business,  good  will,  surgical  in- 
struments, and  furniture  for  the 
sum  of  $1,000.  The  contract  is  in 
writing,  and  bears  date  January  26, 
1916.  It  provides  for  a  cash  pay- 
ment of  $200,  and  for  the  payment 
of  the  balance  in  instalments  of 
$100  each  within  a  year.  The  con- 
tract does  not  state  what  part  of 
the  consideration  is  represented  by 
the  tangible  property,  and  what  part 
by  the  business  and  good  will;  but 
there  is  some  testimony  to  the  ef- 
fect that  in  the  negotiations  be- 
tween the  parties  they  were  con- 
sidered as  being  of  equal  value. 

After  making  pajrmoits  aggre- 
gating $500,  the  defendant  refused 
to  make  any  further  payments  un- 
der the  contract,  on  the  ground  that 
the  plaintiff  had  broken  the  contract 
on  his  part  by  Interfering  with  the 
2  A.L.R.— 49. 
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defendant's  rights,  and  impairing 
and  injuring  the  good  will,  by  solic- 
itations addressed  to  the  former 
patients  of  Dr.  Jewett,  and  designed 
to  divert  them  from  the  defendant 
and  secure  to  himself  their  future 
patronage. 

In  support  of  this  contention  the 
defendant  offered  in  evidence  three 
letters  sent  by  the  plaintiff  to  pa- 
tients of  Dr.  Jewett.  It  also  appears 
in  evidence  that  other  letters  to  a 
considerable  number  were  sent  out 
by  the  plaintiff,  presumably  similar 
in  tenor  to  those  produced  in  evi- 
dence. We  quote  one  of  these  let- 
ters, as  follows: 

January  9, 1917. 
Mrs.  James  Blaine, 

Arlington,  R.  I. 
Dear  Mrs.  Blaine: — ^In  going  over 
my  tiles  this  morning,  I  found  your 
name  and  prescription  for  glasses  as 
made  by  the  late  Dr.  H.  M.  Jewett 
some  little  time  ago. 

In  most  cases  like  yours,  Mrs. 
Blaine,  a  change  of  lenses  is  advisa- 
ble after  such  a  period  as  you  have 
had  your  glasses,  and  so  I  am  writ- 
ing to  inquire  if  you  would  like  to 
make  an  appointment  with  us  to  re- 
examine your  eyes  at  your  conven- 
ience. 

In  a  short  note  like  this  I  can  do 
no  more  than  invite  you  to  call  at 
our  new  offices,  and  acquaint  your- 
self with  our  modem  facilities  we 
.have  to  serve  you. 

Thanking  you  in  advance  for  any 
reply  you  may  care  to  make,  I  am 
Very  truly  yours, 
W.  W.  Ferris. 

The  case  was  tried  to  a  jury  in 
the  superior  court,  where  a  verdict 
was  rendered  for  the  plaintiff  for 
the  sum  of  $500  and  interest, 
amounting  all  together  to  $531.83. 
A  motion  for  a  new  trial  was  denied 
by  the  trial  court,  and  the  case  is 
now  before  us  upon  the  exception  of 
the  defendant  to  that  ruling. 

There  is  no  conflict  of  interest  be- 
tween the  oculist  and  the  optician, 
so  long  as  the  one  prescribes  the 
Imses  required,  and  the  other  pre- 
pares and  adjusts  them  to  suitable 
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frames,  in  which  they  become  prac- 
tically effective.  In  the  present  case 
the  plaintiff  goes  much  farther,  as 
his  letters  of  solicitation  clearly  in- 
dicate.   In  these  letters,  the  plain- 

Bzecntor  and  ^'^     ^°^     ^^^^      ®"^" 

•dmlniatrator^       gCStS    that   the   par- 

!i'.'i»»-'K"*  '^^  ty  addressed  should 
obtam  new  glasses 
from  him,  but  that  he  or  she  should 
undergo,  at  his  hands,  a  re-examina- 
tion of  the  eyes,  with  a  view  to 
adapting  future  glasses  to  such 
changed  conditions  as  may  have  re- 
sulted from  the  lapse  of  time. 

We  cannot  see  how  the  kind  or  de- 
gree of  skill  required  in  determining 
what  lenses  were  suited  to  the 
changed  conditions  would  differ 
from  that  demanded  in  prescribing 
glasses  in  the  first  instance. 

The  defendant  testifies  that  he 
received  practically  no  advantage 
from  the  purchase  of  the  good  -mil 
of  the  business  which  had  been  car- 
ried on  by  Dr.  Jewett  That  fact 
would  not,  in  itself, 
MiL.Jb.cBee  have  any  important 
2ie*tT*"****~  bearing  upon  his  lia- 
bility to  pay  the 
balance  due  under  the  contract.  The 
mere  failure  of  the  defendant  to 
realize  his  expectations  as  to  future 
business,  in  the  absence  of  any 
fraud  or '  interference  on  the  part 
of  the  person  from  whom  he  makes 
the  purchase,  would  not  establish  a 
failure  of  consideration.  Smock  v. 
Pierson,  68  Ind.  406,  84  Am.  Rep. 
269. 

In  the  case  at  bar,  however,  there 
is  something  more  to  be  considered 
than  a  failure  of  the  defendant's 
expectations.  The  testimony  dis- 
closes that  the  plaintiff,  after  dis- 
posing of  the  good  will  of  the  busi- 
ness carried  on  by  Dr.  Jewett,  in- 
terfered with  the 
Sj;SSl;;.'r;t"o*^  defendant's  rights, 
"^L*LP_'.*?J*Ar*"  ^^^  sought  to  divert 
the  business  from 
the  defendant  for 
his  own  benefit,  which  clearly 
amounted  to  a  violation  of  the  con- 
tract on  his  part. 

In  Trego  v.  Hunt  [1896]  A.  C.  7, 
12  Eng   Rul.  Cas.  442,  Lord  Mac- 


— interferenec 
vrltli  coBtract. 


naghten  said:  "A  man  may  not 
derogate' from  his  own  grant;  the 
vendor  is  not  at  liberty  to  destroy 
or  depreciate  the  thing  which  he 
has  sold;  there  is  an  implied  cove- 
nant, on  the  sale  of  good  will,  that 
the  vendor  does  not  solicit  the  cus- 
tom which  he  has  parted  with;  it 
would  be  a  fraud  on  the  contract  to 
do  so.  These,  as  it  seems  to  me, 
are  only  different  turns  and  glimpses 
of  a  proposition  which  I  take  to  be 
elementary.  It  is  not  right  to  pro- 
fess and  to  purport  to  sell  that  which 
you  do  not  mean  the  purchaser  to 
have;  it  is  not  an  honest  thing  to 
pocket  the  price,  and  then  to  re- 
ci4)ture  the  subject  of  sale,  to  decoy 
it  away  or  call  it  back  before  the 
purchaser  has  had  1;ime  to  attach  it 
to  himself  and  make  it  his  very 
own." 

The  same  rule  has  been  adopted 
in  the  case  of  Zanturjian  v.  Boor- 
nazian,  25  R.  I.  151,  55  Atl.  199. 
In  that  case  the  respondents  en- 
tered into  a  written  agreement* 
with  the  complainant  to  convey  to 
him  their  business,  together  with 
the  good  will  thereof.  The  agree- 
ment contained  no  provision  that 
the  respondents  should  not  re-en- 
gage in  a  similar  business  in  the 
same  neighborhood.  The  complain- 
ant offered  evidence  to  show  that 
such  was  really  a  part  of  the  agree- 
ment, although  not  included  in  the 
written  instrument;  but  the  court 
held  that  such  evidence  was  inad- 
missible, as  tending  to  vary  the 
terms  of  a  written  contract,  and 
that,  notwithstanding  that  the  re- 
spondents sold  the  good  will  of  the 
business,  they  had,  in  the  absence 
of  an  express  stipulation,  the  right 
to  re-engage  in  a  simOar  business 
in  the  same  neighborhood;  and  the 
court  further  said  that  "the  re- 
spondents clearly  have,  not  the 
right,  however,  to  apply  to  any  of 
their  old  customers  privatdy, 
either  personally  or  by  another,  to 
secure  their  patronage  or  to  induce 
them  not  to  deal  with  the  complain- 
ant; for  this  would  be  in  plain  viola- 
tion of  their  written  agreement" 

The    undisputed   testimony  pre- 
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sents  a  question  of  law,  which  was 
not  argued  in  the  court  below  on 
the  defendant's  motion  for  a  new 
trial.  We  think  that  the  solicita- 
tions of  the  plaintiff,  as  evidenced 
by  his  letters  to  former  patients  of 
Dr.  Jewett,  amount  to  a  violation  of 
the  contract  on  his  part,  and  Uiat 
he  is  not  entitled  to  recover  that 
portion  of  the  contract  price  which 
appertains  to  the  good  will. 

The  plaintiff  may,  if  he  shall  see 
fit,  appear  before  this  court  on 
Wednesday,  January  15,  1919,  at  10 
o'clock  A.  M.,  and  show  cause,  if  any 
he  has,  why  this  case  should  not  be 
remitted  to  the  Superior  Court, 
with  direction  to  enter  judgment 
for  the  defendant. 


NOTE. 

An  extended  search  has  disclosed  no 
case  other  than  the  reported  case 
(Febris  v.  Pett,  ante,  768),  as  to  the 
effect  on  one  personally  of  his  sale  of 
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the  good  will  of  a  business,  in  his 
capacity  as  a  personal  representative 
or  agent.  The  court  in  the  Ferris 
Cask  assumes,  without  discussion, 
that  the  same  principle  applies  that 
would  have  governed  if  the  sale  had 
been  of  the  good  will  of  the  plaintiff's 
own  business,  although,  so  far  as  it  ap- 
pears, the  plaintiff  did  not  make  any 
use  of  the  decedent's  records.  It  does 
not  appear  whether  the  defendant  also 
argued  that  the  plaintiff  had  assumed 
to  sell  a  better  good  will  than  belonged 
to  the  decedent's  estate,  and  was 
therefore  estopped  to  deny  such  asr 
sumption. 

It  is  interesting  to  note  in  this  con- 
nection that  it  has  been  held  that  the 
sale  of  the  good  will,  forced  upon  a 
surviving  partner  by  the  administrator 
of  the  deceased  partner,  leaves  the 
former  at  liberty  to  enter  upon  a  com- 
peting business,  and  to  solicit  trade 
from  the  customers  of  the  old  firm. 
Hutchinson  v.  Nay  (1905)  187  Mass. 
262,  68  L.R.A.  186,  105  Am.  St.  Rep. 
390,  72  N.  E.  974.  • 


TEXAS  BANK  &  TRUST  COMPANY  OF  BEAUMONT,  Intervener, 

V. 

GEORGE  W.  SMITH  et  al. 

Texas  Supreme  Court  —  Feiruary  28,  1017. 
(108  Tex.  265,  192  S.  W.  533.) 

Water  —  irrigation  —  lien  —  tenant  as  owner. 

1.  A  tenant  in  possession  of  real  estate,  cultivating  a  crop,  is  an  owner 
•within  the  meaning  of  a  statute  giving  an  irrigation  company  leasing 
water  to  any  person  owning  any  land  subject  to  irrigation  a  lien  on  the 
crop  for  compensation  superior  to  any  other  lien,  where  the  irrigation 
company  has  power  to  make  lease  contracts  with  tenants. 

[See  note  on  this  question  beginning  on  page  778.] 

lAen  —  priority  —  power  of  legis-     furnished  to  make  a  crop  may  be  given 
lature.  priority  by  the  legislature  over  exist- 

2.  A  lien  for  the  rental  of  water     ing  liens  upon  the  property. 


Certification  by  the  Court  of  Civil  Appeals  for  determination  by  the 
Supreme  Court,  of  questions  arising  upon  appeal  by  intervener  from  a 
judgment  of  the  District  Court  for  Jefferson  County,  rendered  against  it 
in  consolidated  actions  brought  to  foreclose  certain  liens.  Affirmative 
ansivers  returned. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Townes,  Foster,  &  Hard- 
wickeb  for  intervener : 

The  legislature  having  provided 
that  the  lien  on  the  crop  should  exist 
only  when  the  contract  to  furnish 
water  was  made  with  the  person  own- 
ing the  land  subject  to  irrigation,  a 
tenant  having  no  title  and  only  a  lim- 
ited right  to  the  use  of  the  land  could 
not,  in  the  face  of  the  unambiguous 
wording  of  the  statute,  be  considered 
as  owning  land  or  as  coming  within 
■  the  provisions  of  the  law. 
'  Turner  v.  Cross,  83  Tex.  218,  15 
L.R.A.  262,  18  S.  W.  578;  Campbell  v. 
Cook,  86  Tex.  630.  40  Am.  St.  Rep.  878, 
26  S.  W.  486;  Texas  &  P.  R.  Co.  v. 
Railroad  Commission,  106  Tex.  386, 
150  S.  W.  878;  Michael  v.  Michael,  34 
Tex.  Civ.  App.  630,  79  S.  W.  74;  Gross 
V.  Colonial  Assur.  Co.  56  Tex.  Civ. 
App.  627,  121  S.  W.  517;  Warner  El- 
evator Mfg.  Co.  V.  Maverick,  88  Tex, 
489,  30  S.  W.  437,  31  S.  W.  353,  499; 
Cox  v.  Robinson,  105  Tex.  426,  150  S. 
W.  1149;  Galveston  Exhibition  Asso. 
v.  Perkins,  80  Tex.  62,  15  S.  W.  633; 
American  Woolen  Co.  v.  North  Smith- 
field,  16  Ann.  Cas.  1227,  and  note,  29 
R.  I.  93,  69  Atl.  293;  Re  Sherry,  25 
Misc.  361,  55  N.  Y.  Supp.  421 ;  Johnson 
V.  Crookshanks,  21  Or.  339,  28  Pac.  78 ; 
McLain  v.  Maricle,  60  Neb.  353,  83  N. 
W.  85;  Smith  v.  Improvement  Dist.  108 
Ark.  141,  44  L.R.A.CN.S.)  696,  156 
S.  W.  455;  West  v.  Washington  &  C. 
River  R.  Co.  49  Or.  436,  90  Pac.  666; 
Barclay  v.  State,  156  Ala.  163,  47  So. 
75;  Re  Riddell,  116  N.  Y.  Supp.  261; 
Re  Clement,  101  N.  Y.  Supp.  447; 
Crary  v.  Chicago,  M.  &  St.  P.  R.  Co. 
18  S.  D.  237,  100  N.  W.  18. 

Rights  vested  under  a  valid  and 
subsisting  mortgage  cannot  be  avoid- 
ed or  affected  by  acts  of  the  mortgagor 
without  consent  of  the  mortgagee. 

Kennedy  v.  Davis,  2  Posey  Unrep. 
Cas.  (Tex.)  77;  H.  R.  E.  B.  &  B.  Asso. 
v.  Cochran,  60  Tex.  620;  Brackenridge 
V.  Millan,  81  Tex.  17,  16  S.  W.  555; 
Rogers  v.  Grigg,  —  Tex.  Civ.  App.  — , 
29  S.  W.  654;  Austin  v.  Welch,  31  Tex. 
Civ.  App.  526,  72  S,  W.  881;  Low  v. 
Troy  Laundry  &  Machinery  Co.  — 
Tex.  Civ.  App.  — ,  160  S.  W.  136;  Jones, 
Liens,  3d  ed.  T  971;  Stott  v.  Scott,  68 
Tex.  302,  4  S.  W.  494;  Blackford  v. 
Ryan,  —  Tex.  Civ.  App.  — ,  61  S.  W. 
161;  Masterson  v.  Pelz,  —  Tex.  Civ. 
App.  — ,  86  S.  W.  56;  McGhee  v.  Ed- 
wards, 87  Tenn.  506,  3  L.R.A.  654,  11 
S.  W.  316;  Famey  v.  Kerr,  —  Tenn. 
— ,  48  S.  W.  108;  National  Bank  v. 
Jones,  11  Ann.  Cas.  1043,  note;  Roher 


V.  Ross,  53  Colo.  828.  126  Psc.  489, 
Ann.  Cas.  1914B,  315;  Jones,  Liens, 
Sd  ed.  T  691;  Jesse  French  Piano  & 
Organ  Co.  v.  Elliott,  —  Tex.  Civ.  App. 
— ,  166  S.  W.  29. 

Messrs.  Carlton,  Townes,  &  Townes 
also  for  intervener. 

Messrs.  Lipscomb,  Gordon,  &  Lips- 
comb, for  Irrigation  Company: 

The  tenant  in  possession  for  the 
year,  owning  the  crop  either  free  of 
all  liens  or  subject  to  a  landlord's  lien, 
would  be  deemed  the  owner. 

Stahl  Brewing  &  Malting  Co.  v.  Van 
Buren,  45  Wash.  451,  88  Pac.  837; 
Webster  City  Steel  Radiator  Co.  v. 
Chamberlin,  187  Iowa,  717,  115  N.  W. 
604;  Peterson  v.  Johnson,  132  Wis. 
280,  111  N.  W.  659;  Chicago,  R,  I.  & 
P.  R.  Co.  V.  State,  84  Ark.  409,  106  S. 
W.  199 ;  Iroquois  Co.  v.  Meyer,  80  Ohio 
St.  676,  89  N.  E,  90;  Block  v.  Pearson, 
19  Okla.  422,  91  Pac.  714;  Robinson  v. 
Schiltz,  135  Mo.  App.  32,  115  S.  W. 
472. 

The  lien  of  an  irrigating  company 
by  statute  to  secure  its  reasonable 
charges  for  water  necessary  to  grow 
a  crop  of  rice  (to  the  owners  of  which 
it  owes  a  statutory  duty  of  furnishing 
water)  will  not  be  postponed  to  liens 
of  others  on  such  crop,  where  the 
holders  of  such  other  liens  know  of 
and  acquiesce  in  the  creation  of  the 
lien  for  water  rates. 

Oriental  Hotel  Co.  v.  Griffiths,  88 
Tex.  581,  80  L.R.A.  765,  53  Am.  St. 
Rep.  790,  83  S.  W.  652;  Brooks  v. 
Burlington  &  S.  W.  R.  Co.  101  U.  S. 
461,  25  L.  ed,  1060;  Famey  v.  Kerr,  — 
Tenn.  — ,  48  S.  W.  103. 

Mr.  George  D.  Anderson  for  defend- 
ants. 

Phillips,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

The  case  presents  a  controversy 
between  an  irrisfation  company, 
certain  landlords,  and  a  mortgagee 
vfith  resi)ect  to  the  existence  and 
priority  of  the  lien  claimed  by  the 
irrigation  company.  In  the  year 
1909  one  George  W.  Smith  was  in 
possession  of  certain  lands  leased 
by  him  from  the  owners,  using  the 
same  for  a  rice  farm.  To  success- 
fully grow  rice  on  the  land  irriga- 
tion was  necessary,  and  the  only 
water  accessible  for  the  purpose  was 
that  from  the  canals  of  the  irriga- 
tion company.  In  July,  1909,  Smith 
entered  into  a  contract  with  the  irri- 
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gation  company,  by  the  terms  of 
which  water  for  irrigation  pur- 
poses was  to  be  furnished  him  by 
the  company  for  an  agreed  price. 
Prior  to  the  making  of  this  contract 
Smith  had  executed  a  mortgage  to  a 
banking  company  to  secure  the  pay- 
ment of  money  loaned  him  to  be 
used  in  growing  the  rice  crop.  This 
mortgage  was  duly  registered  be- 
fore the  irrigation  contract  was 
made.  The  owners  of  the  land  knew 
at  the  time  their  leases  were  made 
to  Smith  that  his  purpose  was  to 
cultivate  the  land  in  rice,  as  did 
also  the  banking  company  at  the 
time  it  took  its  mortgage. 

Default  having  been  made  by 
Smith  in  the  payment  of  rent  due  by 
him  for  some  of  the  land,  the  owner 
of  such  land — one  of  the  landlords — 
filed  suit  for  the  rent  due  and  for 
foreclosure  of  the  landlord's  lien 
upon  the  crop  of  rice  thereon 
grown.  Afterward  the  irrigation 
company  filed  a  separate  suit  seek- 
ing the  recovery  of  the  amount  due 
by  Smith  under  the  water  contract 
and  a  foreclosure  of  a  lien  upon  the 
entire  crop.  The  two  suits  were 
consolidated.  The  banking  com- 
pany intervened,  setting  up  its 
mortgage  lien,  as  did  also  the  other 
landlords,  asserting  their  landlords' 
liens. 

The  questions  propounded  by  the 
honorable  court  of  civil  appeals  are 
as  follows: 

"1.  Smith  being  a  lessee,  and  not 
the  owner  of  the  land,  and  the  con- 
tract for  water  having  been  made 
with  him,  and  not  with  the  land- 
owners, did  the  irrigating  company, 
by  its  contract  made  with  Smith  and 
by  furnishing  water  for  the  irriga- 
tion of  the  crops  in  pursuance  there- 
of, acquire  a  lien  on  the  crops  so 
irrigated  by  virtue  of  the  provisions 
of  art.  8130  of  Sayles's  Civil  Stat- 
utes? 

"2.  If  the  foregoing  question  is 
answered  in  the  affirmative,  then  we 
ask,  was  such  lien  superior  to  the 
mortgage  lien  of  the  Texas  Bank  & 
Trust  Company,  and  to  the  liens  of 
the  landowners  for  the  rents  of  their 
lands  r' 
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The  statute  in  force  in  1909  with 
respect  to  the  lien  of  an  irrigation 
company  upon  crops  grown  on  land 
for  the  irrigation  of  which  it  had 
furnished  water  was  in  these  words : 
"Every  person,  corporation  or  as- 
sociation of  persons  which  has 
heretofore  constructed  or  which  may 
hereafter  construct  any  ditch,  canal, 
dam,  lake  or  reservoir  for  the  pur- 
pose of  irrigation,  and  who  shall 
lease  or  rent  water  from  said  ditch, 
canal,  dam,  lake  or  reservoir  to  any 
person  or  association  of  persons  or 
corporation  owning  any  lands  sub- 
ject to  irrigation  from  any  such 
ditch,  canal,  lake,  dam  or  reservoir, 
such  person,  corporation  or  associa- 
tion of  persons,  owning  such  ditch, 
canal,  lake,  dam  or  reservoir  shall 
have  a  preference  lien,  superior  to 
every  other  lien,  upon  the  crop  or 
crops  raised  upon  the  land  thus  irri- 
gated under  such  lease  or  contract." 
Act  of  1895,  §  18  (Gen.  Laws  1895, 
p.  25) ,'  Sayles's  eiv.  Stat.  1897,  art. 
3130;  Rev.  Stat.  1911,  art.  5009. 

The  term  "owner,"  as  generally 
used,  signifies  one  who  has  the 
legal  or  rightful  title.  But  this  is 
not  always  the  sense  in  which  it  is 
employed.  It  is  not  rigid  in  mean- 
ing, and  in  statutes  is  not  infre- 
quently used  to  denote  one  holding 
for  himself  and  in  his  own  right, 
but  having  less  than  an  absolute 
title.  Its  meaning  depends  in  a 
great  measure  upon  the  context 
and  the  subject-matter  to  which  it 
is  applied.  Thus,  in  statutes  defin- 
ing duties  of  railroads,  and  de- 
nouncing a  penalty  against  the  cor- 
poration "owning  the  railroads,"  or 
exacting  certain  requirements  of 
the  companies  "owning  the  tracks," 
the  corporation  in  control  of  and 
operating  the  railroad,  though 
simply  a  lessee  of  the  property,  is  an 
"owner"  within  the  meaning  of  such 
statutes.  State  use  of  Ray  County 
V.  St.  Joseph,  St.  L.  &  S.  F.  R.  Co. 
46  Mo.  App.  466 ;  Baltimore  &  O.  R. 
Co.  V.  Walker,  45  Ohio  St.  577,  16 
N.  E.  475;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  State,  84  Ark.  409,  106  S.  W. 
199.  In  an  action  to  recover  the 
possession  of  real  estate,  to  main- 
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tain  which  only  a  possessory  title 
was  necessary,  a  tenant  for  years 
properly  alleged  himself  to  be  "the 
owner"  of  the  real  estate.  Parker 
V.  Minneapolis  &  St.  L.  R.  Co.  79 
Minn.  372,  82  N.  W.  673.  Other 
cases  illustrating  like  uses  of  the 
term  are  Schott  v.  Harvey,  105  Pa. 
222,  51  Am.  Rep.  201;  Camp  v. 
Rogers,  44  Conn.  291;  Peterson  v. 
Johnson,  132  Wis.  280,  111  N.  W. 
659.  The  last  case  concerned  a  stat- 
ute imposing  the  duty  on  "the  re- 
spective occupants  of  adjoining 
lands,  used  and  occupied  for  farm- 
ing purposes,"  of  maintaining  par- 
tition fences,  unless  they  should 
otherwise  mutually  agree.  It  tiien 
provided:  "And  owners  of  lands 
who  do  not  maintain  and  keep  in  re- 
pair lawful  partition  fences  shall 
not  be  entitled  to  recover  any  dam- 
ages whatever  for  trespasses  by  the 
animals  of  owners  of  any  adjoining 
lands  with  whom  partition  fences 
might  have  been  maintained  if  such 
lands  had  been  inclosed."  The  word 
"oAvners,"  as  used  in  the  quoted  part 
of  the  statute,  was  held  to  include 
persons  designated  by  the  word  "oc- 
cupants" in  the  preceding  part. 

That  the  term  may  signify  one 
whom  the  owner  of  the  title  has 
clothed  with  the  possession  and  con- 
trol is  recognized  by  this  court.  In 
the  opinion  of  Chief  Justice  Stayton 
in  Turner  v.  Cross,  83  Tex.  218,  15 
L.R.A.  262,  18  S.  W.  578,  in  speak- 
ing of  the  terms  "owner"  and  "pro- 
prietor," this  is  said :  "Both  words 
are  doubtless  often  used  to  express 
right  to  property  in  a  thing  less 
than  absolute  or  exclusive  right,  but 
when  this  occurs  it  will  ordinarily 
appear  from  the  context,  and  in  all 
such  cases  the  person  holds  for  him- 
self and  in  his  own  right;  and,  as 
stated  in  brief  of  counsel,  'the  right 
of  such  a  person  to  Hie  possession 
and  control  springs  not  from  an  act 
to  which  the  concurrence  or  consent 
of  the  owner  is  not  required,  as  in 
the  appointment  of  a  receiver,  but 
from  the  direct  act  of  the  owner  or 
proprietor,  who  thereby  clothes  the 
person  placed  in  the  possession  and 


control  with  the  right  to  operate  the 
same  for  his  own  benefit.' " 

The  sense  in  which  the  term 
"owning"  was  used  in  that  part  of 
the  statute  under  consideration 
which  requires  that  the  lease  of 
water  be  to  one  "owning"  the  lands 
to  be  irrigated,  in  order  for  the  irri- 
gation company  to  have  the  statu- 
tory lien  upon  the  crops  tiiereon 
grown,  cannot  be  accurately  deter- 
mined without  consulting  tiie  con- 
text of  the  act  of  which  the  statute 
was  a  part;  As  already  noted,  the 
statute  was  §  18  of  the  Act  of  1895. 
Section  11  of  the  act,  as  amended  at 
tiie  same  session  (Gen.  Laws  1895, 
p.  23;  Sayles's  Civ.  Stat.  1897,  art. 
3125),  throws  a  distinct  light  upon 
the  question,  since  it  is  the  part  of 
the  act  which  deals  with  the  duties 
of  irrigation  companies  chartered 
under  it  or  the  general  laws,  defines 
the  classes  of  water  rights  which 
may  be  sold  or  leased,  and  desig- 
nates those  entitled  to  obtain  them. 

After  authorizing  the  formation 
of  corporations  with  the  powers  con- 
ferred by  the  act,  this  section  de- 
clares :  "All  such  corporations  shall 
have  full  power  and  authority  to 
make  contracts  for  the  sale  of  per- 
manent water  rights,  and  to  have 
the  same  secured  by  liens  on  the 
land  or  otherwise,  and  to  lease,  rent 
or  otherwise  dispose  of  the  water 
controlled  by  such  corporation  for 
such  time  as  may  be  agreed  upon„ 
and  in  addition  to  the  lien  on  the 
crops  hereinafter  provided  for,  the 
lease  or  rental  contract  may  be  se- 
cured by  a  lien  on  the  land  or  other- 
wise." 

This  is  a  general  provision  desig- 
nating the  kinds  of  water  rights 
which  irrigation  companies  may 
grant  to  consumers.  They  are  of 
two  distinct  classes:  permanent 
water  rights,  and  those  of  a  limited 
duration.  This  distinction  is  im- 
portant, and  materially  aids  in  the 
interpretation  of  §  18.  Permanent 
water  rights,  this  provision  con- 
tem^ates,  are  to  be  sold.  Other 
water  righto  are  to  be  leased  or 
rented.  The  former  are  to  be  evi- 
denced by  contracts  of  sale ;  the  lat- 
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ter  by  contracts  of  lease.  With 
whom  are  such  respective  classes  of 
contracts  to  be  entered  into,  and 
how  are  they  to  be  secured?  Con- 
tracts for  the  sale  of  permanent 
water  rights  are  to  be  made,  of 
course,  with  the  owner  of  the  title 
to  the  land.  As  to  their  security,  it 
is  declared  that  they  may  be  secured 
by  liens  on  the  land,  which  could  be 
validly  given  only  by  an  owner  of 
the  title,  or  by  means  of  other  secu- 
rity. As  to  lease  contracts,  no  limi- 
tation whatever  is  imposed  in  re- 
spect to  the  classes  of  persons  with 
whom  they  may  be  made.  The  au- 
thority to  make  such  contracts  is 
conferred  in  the  broadest  terms. 
There  is  no  hint  in  the  provision  of 
a  power  to  make  them  with  only  the 
owner  of  the  title  to  the  land,  to  the 
exclusion  of  a  tenant  in  rightful 
control  and  possession  who  might 
need  the  water  for  his  use.  Its  lan- 
guage, as  well  as  the  spirit  of  the 
act,  repudiates  the  view  that  a  ten- 
ant in  possession  is  to  be  dependent 
upon  the  owner  of  the  title  for  his 
water  supply,  wholly  deprived  of  the. 
right  to  contract  for  it,  and  alto- 
gether excluded  from  the  benefits  of 
the  act  unless  the  owner  of  the  title 
sees  fit  to  lease  the  water  necessary 
for  his  use.  The  only  reasonable 
construction  of  this  provision  is 
that  it  authorizes  the  making  of 
lease  contracts  with  either  a  tenant 
in  possession  or  the  owner  of  the 
title. 

What  security  does  the  act  pro- 
vide for  this  class  of  contracts?  The 
answer  to  this  inquiry  is  to  be  found 
both  in  the  provision  above  quoted 
and  in  §  18,  constituting  the  statute 
under  consideration,  since  both  re- 
late to  this  same  subject,  and  by  di- 
rect reference  one  is  substantially 
made  a^)art  of  the  other.  The  above 
provision  recognizes  and  declares 
that  such  contracts  are  to  be  se- 
cured, primarily,  by  the  statutory 
lien  upon  the  crops  conferred  by  § 
18,  though  providing  that  they  may 
be  additionally  secured  by  a  lien  on 
the  land  or  otherwise.  Its  language 
is  that  they,  "in  addition  to  the  lien 
on  the  crops  hereinafter  provided 
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for  (the  lien  conferred  by  §  18), 
may  be  secured  by  a  lien  on  the 
land,  ete."  The  express  lien  upon 
the  land  for  the  security  of  such 
contracte  could  be  validly  given  only 
by  the  owner  of  the  title.  But  was 
the  statutory  lien  upon  the  crops 
.when  grown  by  a  tenant  in  posses- 
sion to  be  dependent  in  all  cases 
upon  the  existence  of  a  water  lease 
contract  with  the  owner  of  the 
title?  To  so  assume  is  either  to  in- 
troduce a  conflict  between  §  18  and 
the  provision  above  quoted,  or  to 
impose  a  limitation  upon  the  latter 
not  expressed,  and  which  the  gen- 
erality of  ite  terms  excludes.  The 
constru,ction  to  be  given  the  pro- 
vision quoted  in  respect  to  the  per- 
sons with  whom  the  making  of  lease 
contracts  is  authorized  is,  as  already 
staged,  that  they  may  be  made  with 
either  a  tenant  in  possession,  or  the 
owner  of  the  title.  It  expressly  de- 
clares that  the  security  for  such  con- 
tracte shall  be,  primarily,  the  stet- 
utory  lien  upon  the  crops  conferred 
by  §  18.  Under  this  provision, 
therefore,  such  contracts  would 
stond  so  secured,  whether  entered 
into  either  by  a  tenant  in  possession 
or  the  owner  of  the  title.  To  con- 
strue §  18  as  meaning  that  they  are 
to  be  secured  by  the  statutory  lien 
only  "when  made  with  the  owner  of 
the  title  would,  accordingly,  con- 
tradict the  plain  intendment  of  the 
above  provision.  In  the  construc- 
tion of  the  two  provisions  they  are 
to  be  harmonized,  if  their  terms 
reasonably  admit  of  it,  so  that  both 
may  be  given  consistent  effect.  This 
may  be  done  only  by  either  assum- 
ing that,  in  authorizing  the  making 
of  lease  contracte,  the  legislature  in- 
tended they  should  be  made  with 
only  the  owner  of  the  title,  thus  de- 
priving a  tenant  in  possession  of  all 
right  in  his  own  behalf  to  contract 
for  and  obtein  water  for  his  use,  and 
placing  his  right  to  water  at  the 
entire  disposal  of  his  landlord, — 
a  construction  not  only  opposed  by 
express  provisions  of  the  act,  as 
will  be  later  shown,  but,  which 
would  subject  tibe  tenant  to  an  in- 
justice that  it  is  not  reasonable  to 
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believe  the  legislature  intended, — or 
construing  the  word  "owning,"  used 
in  §  18,  in  its  broader  sense,  and  as 
therefore  including  a  tenant  in 
rightful  control  and  possession  of 
the  land.  The  term 
u^nlu^-'*'  in  legal  effect  ad- 
Iw-^i  ""  mits   of  that  con- 

struction,  and,  as 
used  in  this  statute,  such  meaning 
should  be  given  it. 

It  is  difficult  to  believe  that  since 
the  legislature,  in  conferring  the 
authority  for  the  making  of  lease 
contracts,  did  not  limit  ite  exercise 
to  only  the  owner  of  the  title,  its 
purpose  was  nevertheless  to  confine 
the  benefits  of  the  statutory  lien 
provided  for  their  security  to  only 
such  as  an  owner  of  the  title  might 
make.  It  is  more  reasonable  to  con- 
clude that  the  intention  was  that  the 
lien  thus  furnished  for  this  class  of 
contracts  should  apply  to  all  author- 
ized contracts  of  the  class. 

That  the  act,  in  terms,  authorizes 
the  making  of  such  contracts  direct- 
ly with  the  owner  of  only  a  posses- 
sory title  to  the  land,  as  distin- 
guished from  an  owner  of  the  ab- 
solute title,  and  declares  it  to  be  the 
duty  of  irrigation  companies  to  fur- 
nish such  an  owner  water  in  his 
own  right,  is  shown  by  this  further 
provision  of  amended  §  11:  "All 
persons  who  own  or  hold  a  pos- 
sessory right  or  title  to  land  ad- 
joining or  contiguous  to  any  canal, 
ditch,  flume  or  lateral  constructed 
and  maintained  under  the  provisions 
of  this  chapter,  and  who  shall  have 
secured  a  right  to  the  use  of  water 
in  said  canal,  ditch,  flume,  lateral, 
reservoir,  dam  or  lake,  shall  be  en- 
titled to  be  supplied  from  such  canal, 
ditch,  flume,  lateral,  dam  or  lake 
with  water  for  irrigation  of  such 
land,  and  for  mining,  milling,  and 
stock  raising  in  accordance  with  the 
terms  of  his  or  their  contract." 

The  declaration  that  the  owners 
of  a  possessory  title  to  land  adjoin- 
ing any  canal,  etc.,  who  shall  have 
secured  the  right  to  the  use  of  water 
in  the  canal,  shall  be  entitled  to  be 
supplied  with  water  "in  accordance 
with  the  terms  of  his  or  their  con- 


tract," could  reasonably  contem- 
plate nothing  less  than  their  right 
to  make  such  contracts  for  them- 
selves. 

It  thus  also  appears  that  in  this 
part  of  the  act  the  holder  of  only  a 
possessory  right  to  the  land  is  recog- 
nized as  the  "owner"  of  a  species  of 
title.  This  serves  to  explain  the 
meaning  of  the  term  "owning"  in  § 
18.  It  is  not  to  be  assumed  that  the 
term  was  used  in  the  latter  section 
in  a  sense  wholly  different  from  that 
in  which  it  was  employed  in  another 
section  of  the  identical  act  with  ref- 
erence to  the  same  subject-matter. 
The  more  reasonable  view — and 
such  is  a  primary  rule  of  construc- 
tion— is  that  it  was  used  in  a  con- 
sistent sense  in  both  sections. 

The  second  question  is  settled  by 
the  statute.  It  declares^  that  the 
lien  it  provides  shall  be  "superior 
to  every  other  lien."  All  liens  for 
which  the  law  then  made  provision 
must  have  been  taken  into  account 
in  the  enactment  of  the  statute.  Be- 
ing the  later  act,  this  declaration 
could  only  mean  tiiat  all  such  statu- 
tory liens  should  be  subordinate  to 
the  lien  which  it  was  the  purpose  of 
the  act  to  confer,  whether  in  force 
or  not  when  the  latter  attached.  As 
to  the  landlord's  lien,  this  is  neces- 
sarily true  as  applied  to  a  water 
lease  contract  made  with  a  tenant. 
In  no  case  could  such  a  contract  be 
well  made  with  the  tenant  until  he 
had  acquired  his  right  to  the  land 
by  lease  from  its  owner,  which,  as  a 
rule,  marks  also  the  time  of  the  cre- 
ation of  the  rental  indebtedness, 
and,  accordingly,  tiie  inception  of 
the  landlord's  lien.  To  hold  that 
the  existence  of  the  landlord's  lien 
renders  inferior  the  irrigation  com- 
pany's lien  would  make  meaningless 
the  declaration  of  the  statute  that 
the  latter  shall  be  "superior  to  every 
other  lien." 

As  applied  to  contract  liens,  this 
is  also  true.  Such  liens  subsequently 
created  would,  without  this  declara- 
tion, be  subordinate  because  inferior 
in  point  of  time.  With  respect  to 
contract  liens,  therefore,  this  decla- 
ration is  without  force  unless  it  has 
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reference  to  those  in  existence  when 
the  lien  of  the  statute  accrues. 

Ordinarily,  a  statutory  lien  will 
not  be  sriven  precedence  over  an  ex- 
isting and  duly  registered  lien.  But 
there  is  no  question  as  to  the  power 
of  a  legislature  to  give  a  statutory 
i.i«.-pn.n<,  li«n  such  priority 
— »ow«r  of  wh^re  its  object  is 

necessary  for  the  preservation  of 
the  property.  Jones,  Chat.  Mortg. 
§474. 

An  instance  of  liens  having  tiiis 
priority  independently  of  any  stat- 
ute provision  is  the  maritime  lien 
upon  vessels  for  repairs  necessary 
to  maintain  their  seaworthiness. 
The  expenditure  for  such  repairs 
inures  to  the  benefit  of  the  mort- 
gagee, and  is  as  much  to  his  ad- 
vantage as  to  the  mortgagor.  For 
this  reason  the  mortgage  lien, 
though  prior  in  time,  is  made  sub- 
ordinate. Scott  v.  Delahunt,  65  N. 
Y.  128;  Provost  v.  Wilcox,  17  Ohio, 
359;  Hammond  v.  Danielson,  126 
Mass.  294. 

For  a  stronger  reason  should  the 
lien  conferred  by  the  statute  under 
consideration  be  held  superior  to  a 
prior  mortgage  lien.  It  is  to  secure 
indebtedness  for  the  water  which 
helps  to  create  the  properly  upon 
which  the  mortgage  lien  is  given, 
without  which  tte  property  might 
not  have  existence.  The  theory  of 
the  statute  is  that  holders  of  prior 
liens  upon  the  crops  to  be  grown  on 
the  irrigated  land  are  not  prejudiced 
but  aided  by  the  furnishing  of  the 
water  necessary  to  tiieir  growth.  It 
is  for  this  reason,  plainly,  that  the 
lien  to  secure  the  water  charges  is 
given  its  superior  rank. 

Cases  holding  that  a  lien  upon 
property    subsequently    moved   on 


T.  CO.  V.  SMITH.  777 

l»t  8.  W.  SSS.) 

rented  premises  is  superior  to  the 
landlord's  lien  furnish  no  analogy, 
and  do  not  control  the  question.  In 
such  instances  the  tenant's  indebt- 
edness for  rent  due  the  landlord  has 
no  possible  relation  to  the  preserva- 
tion of  the  property,  and  conse- 
quently there  could  be  no  reason  for 
holding  that  it  was  the  purpose  of 
the  legislature  to  displace  the  exist- 
ing lien.  < 

Nor  does  the  decision  in  Black- 
ford v.  Ryan,  —  Tex.  Civ.  App.  — , 
61  S.  W.  161,  by  the  court  of  civil 
appeals  for  tiie  fifth  district,  have 
any  bearing  upon  the  question.  It 
was  decided  there  that  the  lien  given 
by  article  3319,  Revised  Statutes  of 
1895,  to  a  livery  stable  keeper  for 
the  care  of  a  horse,  was  subordinate 
to  an  existing  mortgage  lien,  duly 
registered  at  the  time  the  horse  was 
placed  in  the  stable.  That  article 
gave  merely  "a  special"  lien  upon 
animals  fed  and  cared  for  in  such 
stables.  It  contained  no  declara- 
tion that  it  should  be  "superior  to 
every  other  lien,"  In  addition,  it 
was  provided  by  article  3326  of  the 
same  title:  "Nothing  in  this  title 
shall  be  construed  or  considered  as 
in  any  manner  impairing,  or  affect- 
ing the  right  of  parties  to  create 
liens  by  special  contract  or  agree- 
ment, nor  shall  it  in  any  manner  af- 
fect or  impair  other  liens  arising  at 
common  law  or  in  equity,  or  by  any 
statute  of  this  state,  or  any  other 
lien  not  treated  of  under  this  title." 
The  latter  article  would  alone  serve 
to  maintain  the  priority  of  the  ex- 
isting mortgage  in  such  a  cdse. 
Masterson  v.  Pelz,  —  Tex.  Civ.  App. 
—r  86  S.  W.  56. 

Both  questions  are  answered  in 
the  affirmative. 

Petition  for  rehearing  denied. 
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ANNOTATION. 
Scope  and  import  of  term  "ovmer"  in  ■tatotc*  relating  to  real  property. 


I.  In  general,  778. 
II.  Meaning  controlled  by  context  and 
purpose  of  statute,  780. 

III.  Interest  or  estate  which  may  con- 

stitute one  an  "owner,"   781. 

IV.  In  statutes  relating  to  condemna- 

tion proceedings,  785. 
V.  In  statutes  relating  to  opening  or 
change  of  grade  of.  streets  or 
highways,  788. 
VI.  In  statutes  relating  to  public  im- 
provements : 

a.  Petitioning  for,  789. 

b.  Remonstrating  against,    790. 

c.  Giving  notice  of,  790. 

d.  Collecting    assessments    for, 

790. 
VII.  In  statutes  relating  to  formation 
of  drainage   or  irrigation   dis- 
tricts,  791. 
VIII.  In  statutes  relating  to  the  assess- 
ment and   collection   of  taxes, 
792. 
IX.  In   statutes   creating   exemptions 

from  toxation,  792. 
X.  In  statutes  declaring  who  may  re- 
deem from  tax  sales,  792. 
XI.  In  homestead  exemption  statutes, 
793. 

It  seems  proper  to  caution  the  read-  . 
er  at  the  outset  that,  in  view  of  the 
virtual  impossibility  of  examining  all 
the  various  topics  in  connection  with 
which  the  question  forming  the  sub- 
ject of  this  annotation  is  likely  to 
arise,  he  should  regard  such  annota- 
tion as  treating  the  question  in  its 
general  aspect,  as  indicative  of  the 
various  interests  embraced  by  the 
term  "owner,"  rather  than  as  certain- 
ly including  all  the  decisions  that  may 
have  arisen  under  each  particular  type 
of  statute. 

t.  In  general. 

The  word  "owner"  is  nomen  gener- 
alissimum,  and  may  be  applied  to  any 
defined  interest  in  real  estate.  State 
V.  Wheeler  (1896)  23  Nev.  143,  44  Pac. 
430. 

Being  one  of  broad  and  general  sig- 
nification, it  is  possessed  of  varied 
shades  of  meaning.  Murphy  v.  Lewis 
(1908)  66  N.  J.  L.  141,  69  Atl.  483; 
Crane  v.  Elizabeth    (1882)   36  N.  J. 


XII.  In  statutes  declaring  who  may 
redeem  from  sale  under  execu- 
tion, 794. 

XIII.  In  mechanics'  lien  statutes,  794. 

XIV.  In  statutes  requiring  construction 

of  cattle  guards,    798. 
XV.  In  statutes  requiring  corporation 
owning  railroad  to  give  crossing 
signals,  798. 
XVI.  In   stotutes  relating  to   trespass 
'  or  forcible  entry  and  detainer, 
798. 
XVII.  In   stotutes    penalizing   unlawful 

cutting  of  timber,  799. 
XVIII.  In    stotutes    penalizing    hunting 
without    permission    of    owner, 
799. 
XIX.  In  statutes  relating  to  fences,  800. 
XX.  In  statutes  requiring  consent  to 
granting  of  liquor  license,  800. 
XXI.  In  statutes  relating  to  qualifica- 
tions of  juror  or  voter,  800. 
XXII.  In  statutes  relating  to  abatement 
of  nuisances,  801. 

XXIII.  In  statutes  requiring  construction 

of  fire  escapes,  801. 

XXIV.  In  statutes  requiring  real  estate 

broker  to  have  written  author- 
ity, 801. 
XXV.  Miscellaneous,  801. 

Eq.  339;  Peterson  v.  Johnson  (1907) 
132  Wis.  280,  111  N.  W.  659. 

The  word  "owner"  has  no  technical 
meaning,  and,  being  nomen  generalis- 
simum,  should,  especially  when  used 
in  a  remedial  statute,  be  construed 
liberally  in  favor  of  the  parties  whom 
it  is  the  duty  and  intention  of  the  leg- 
islature to  protect.  1  Hare,  American 
Const.  Law,  356,  cited  with  approval 
in  Hardin  v.  Chattanooga  Southern  R. 
Co.  (1901)  118  6a.  867,  88  S.  B.  839. 

But  it  will  be  more  strictly  con- 
strued where  the  statute  is  of  a  penal 
character.  Clifton  Iron  Co.  v.  Jemi- 
son  Lumber  Co.  (1895)  108  Ala.  681, 18 
So.  654;  Gravlee  v.  Williams  (1896) 
112  Ala.  539,  20  So.  962. 

The  word  "owner"  is  not  a  legal 
term  having  a  technical  signification, 
but  a  word  of  common  parlance,  and 
is  ordinarily  defined  as  "one  having 
dominion  over  a  thing."  Benjamin  v. 
Wilson  (1886)  34  Minn.  517,  26  N. 
W.  725, 
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The  word  "owner,"  as  applied  to 
land,  has  no  fixed  meaning  which  can 
be  declared  to  be  applicable  under  all 
circumstances  and  as  to  any  and  ev- 
ery enactment.  It  usually  denotes  a 
fee-simple  estate,  but  it  has  been  de- 
fined to  include  one  who  has  the  usu- 
fruct, control,  or  occupation  of  land 
with  a  claim  of  ownership,  whether 
his  interest  be  an  absolute  fee  or  a 
less  estate.  Coombs  v.  People  (1902) 
198  IlL  586,  64  N.  E.  1066;  Binhoff  v. 
State  (1907)  49  Or.  419,  90  Pac.  586; 
Thompson  v.  Thompson  (1916)  79  Or. 
513,  166  Pac.  1190. 

Ownership  does  not  necessarily  re- 
quire the  absolute  title  in  fee.  One 
may  own  a  much  leds  interest  in  land 
than  the  fee.  Bennett  v.  Seibert 
(1893)  10  Ind.  App.  869,  86  N.  E.  36, 
37  N.  E.  1071. 

The  word  "own"  does  not  necessa- 
rily mean  ownership  of  the  fee ;  it  may 
be  used  to  designate  any  one  of  the 
great  variety  of  interests  in  property, 
even  including  a  short  leasehold. 
State  ex  rel.  Marshall  &  I.  Bank  v. 
Leuch  (1914)  166  Wis.  500,  144  N.  W. 
1122. 

In  Baltimore  &  O.  R.  Co.  v.  Walker 
(1888)  45  Ohio  St.  577,  16  N.  E.  475, 
it  is  said:  "The  terms  'owner'  and 
'owning*  depend  somewhat  for  their 
signification  on  the  connection  in 
which  they  are  used.  'To  own'  is  de- 
fined to  hold  as  property,  to  have  a 
legal  or  rightful  title  to,  to  have,  to 
possess;'  and  an  'owner*  is  'one  who 
owns,— ^a  rightful  proprietor.'  An 
owner  is  not  necessarily  one  owning 
the  fee  simple,  or  one  having  in  the 
property  the  highest  estate  it  will  ad- 
mit of.  One  having  a  lesser  estate 
may  be  an  owner,  and  indeed,  there 
may  be  different  estates  in  the  same 
property,  vested  in  different  persons, 
and  each  be  an  owner  thereof." 

The  common  or  general  acceptation 
of  the  term  "owner"  is  understood  to 
be  one  who  has  the  legal  title  to  the 
thing  claimed.  Louisville  &  N.  R.  Co. 
T.  Murphree  (1900)  129  Ala.  432,  29 
So.  592. 

The  primary  meaning  of  the  term 
"owner"  has  reference  to  one  who  has 
the  title,  as  distinguished  from  a  mere 
possessory  right  to  the  premises.  Bar- 


clay V.  State  (1908)  166  Ala.  163,  47 
So.  75. 

The  significance  of  the  word  "own- 
er" is  subject  to  some  degree  of  vari- 
ance, attendant  upon  its  context  and 
the  subject-matter  to  which  it  is  ap- 
plied. In  common  speech,  it  is  doubt- 
less most  often  used  to  designate  the 
person  in  whom  the  legal  or  equitable 
title  rests,  as  distinguished  from  a 
mere  occupant  or  tenant.  As  used  in 
law,  it  is  very  often  given  a  wider 
and    more    comprehensive    meaning. 

It  will  be  held  to  include  the  own- 
ers of  any  distinct  interest  or  estate 
in  the  land  less  than  a  fee  whenever 
the  connection  in  which  it  is  used  or 
the  apparent  purpose  of  the  statute  is' 
such  as  to  call  for  the  broader  con- 
structiota.  Chiesa  v.  Des  Moines 
(1912)  168  Iowa,  343,  48  L.R.A.(N.S.) 
899,  138  N.  W.  922. 

The  term  "owner  of  the  land"  in  its 
ordinary  acceptation  imports  the  per- 
son who  is  entitled  in  law  to  the  legal 
estate  in  the  land.  Smith  v.  Ferris 
(1876)  6  Hun  (N.  Y.)  553. 

Although  the  word  "owner"  has  a 
variety  of  meanings  and  may,  under 
certain  circumstances,  include  an 
equitable  as  wefl  as  a  legal  ownership, 
or  even  a  right  of  present  use  and 
possession,  it  implies  something  more 
than  a  bare  legal  title,  or  the  posses- 
sion of  land  under  a  title  which  is 
void.  Hyde  v.  Shine  (1904)  199  U.  S. 
62,  50  L.  ed.  90,  25  Sup.  Ct.  Rep.  760. 

The  owner  of  land  is  commonly  un- 
derstood to  be  the  person  who  has  the 
legal  title  thereto,  and  not  one  who,  for 
the  time  being,  has  simply  the  right 
of  possession.  Re  Sherry  (1898)  25 
Misc.  361,  55  N.  Y.  Supp.  421. 

The  word  "owner,"  while  not  a 
technical  term,  but  one  of  wide  ap- 
plication in  various  connections,  pri* 
marily  means,  with  respect  to  land,  a 
person  who  is  seised  of  a  freehold  es- 
tate therein.  American  Woolen  Co.  v. 
North  Smithfield  (1908)  29  R.  L  93, 
69  Atl.  293,  16  Ann.  Cas.  1227. 

The  term  "owner"  includes  any  per- 
son having  a  claim  or  interest  in  real 
property,  though  less  liian  an  abso- 
lute fee.  Higgins  v.  San  Diego  (1901) 
181  Cal.  294,  68  Pac.  470;  Larimev 
County  Ditch  Co.  v.  Zimmerman 
(1898)  4  Colo.  App.  78,  84  Pac.  1111. 
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The  law  recognizes  more  than  one 
description  of  ownership,  both  in  real 
and  personal  property.  There  may  be 
an  absolute  ownership  and  a  qualified 
ownership  of  both  descriptions  of 
property,  and  the  one  is  as  fully  rec- 
ognized as  the  other.  Deere  v.  Chap- 
man (1861)  25  111.  610,  79  Am.  Dec. 
S90. 

The  primary  meaning  of  the  word 
"owners,"  as  applied  to  land,  is  one 
who  owns  the  fee  and  who  has  the 
right  to  dispose'  of  the  property;  but 
the  term  also  includes  a  person  having 
a  possessory  right  to  the  land,  or  the 
person  lawfully  occupying  and  culti- 
vating it,  Dunbar  v.  Texas  Irrig.  Co. 
(1917)  —  Tex.  Civ.  App.  — ,  195  S.  W. 
614. 

The  word  "owner"  does  not  neces- 
sarily imply  that  the  person  is  the 
holder  of  a  fee  simple.  It  is  frequent- 
ly used  as  equivalent  to  "possessor," 
and  to  designate  the  person  in  actual 
possession  and  control  of  property. 
Territory  v.  Young  (1881)  2  N.  M.  93. 

The  word  "owner"  may  denote  one 
who  has  the  control  of  the  land,  and 
not  merely  the  holder  of  the  legal  title. 
Tompkins  v.  Augusta  &  K.  R.  Co. 
(1884)  21  S.  C.  420;  Lbckhart  v.  State 
(1912)  6  Ala.  App.  61,  60  So.  591. 

In  common  parlance  the  phrase, 
"the  owner  of  land,"  is  primarily  un- 
derstood to  mean  the  surface  pro- 
prietor, having  also,  more  as  incidents 
than  otherwise,  the  mineral  and  tim- 
ber interests,  and  not  one  who  owns 
only  the  one  or  the  other,  or  even 
both,  of  these  interests,  but  not  the 
surface.  Clifton  Iron  Co.  v.  Jemison 
Lumber  Co.  (1895)  108  Ala.  581.  18 
So.  554. 

The  word  "owner"  ordinarily  means 
one  who  already  has  a  legal  or  rightful 
title,  and  not  one  who  must  acquire 
such  a  title  in  the  future  in  order  to 
come  within  the  term.  Cox  v.  Robi- 
son  (1912)  106  Tex.  426,  160  S.  W. 
1149. 

The  term  "owner"  does  not,  as  a 
general  rule,  include  the  holders  of 
ehattels  real.  Davis  v.  Cincinnati 
(1880)  36  Ohio  St.  24. 

But  a  tenant  may  be  considered  an 
owner  for  the  purposes  of  a  statute  or 
of  a  legal  obligation  if  the  necessary 
intention  of  the  statute  or  the  scope  of 


the  obligation  requires  such  construc- 
tion. American  Woolen  Co.  v.  North 
Smithfield  (1908)  29  R  I.  98,  69  Atl. 
293.  16  Ann.  Cas.  1227. 

A  tenant  for  years,  a  tenant  for  life, 
and  a  remainderman  in  fee,  is  each  an 
owner.  So  there  may  be  a  legal  and 
equitable  estate;  and  the  trustee  and 
the  cestui  que  trust  are  both  owners. 
Schott  V.  Harvey  (1884)  105  Pa.  222, 
61  Am.  Rep.  201. 

II.  Meaning   controlled  by  evntext  and 
purpose  of  atatute. 

The  meaning  to  be  given  to  the 
word  "owner"  varies  according  to  the 
context.  Leigh  v.  Green  (1901)  62  Neb. 
344.  89  Am.  St.  Rep.  751,  86  N.  W.  1093. 

The  word  "owner"  has  no  technical 
meaning,  but  its  definition  will,  con- 
tract or  expand  according  to  the  sub- 
ject-matter to  which  it  is  applied. 
Chan  V.  South  Omaha  (1909)  85  Neb. 
434,  133  Am.  St.  Rep.  670,  123  N.  W. 
464;  Schott  v.  Harvey  (1884)  106  Pa. 
222,  51  Am.  Rep.  201. 

In  every  case  where  construction  is 
necessary  to  determine  the  sen^e  in 
which  the  word  is  used,  the  object 
sought  to  be  reached  by  the  statute 
is  the  most  important  consideration. 
State  ex  rel.  Marshall  &  I.  Bank  v. 
Leuch  (1914)  156  Wis.  600,  144  N.  W. 
1122. 

The  word  "owner,"  as  used  in  stat- 
utes, is  given  the  widest  variety  of  con- 
struction, usually  guided  in  some 
measure  by  the  object  sought  to  be 
accomplished  in  the  particular  in- 
stance. It  has  led  some  courts  to  de- 
clare that  the  word  has  no  precise 
legal  signification,  ai\,d  may  be  applied 
to  any  defined  interest  in  real  estate. 
Merrill  R.  &  Lighting  Co.  v.  Merrill 
(1903)  119  Wis,  249,  96  N.  W.  686. 

The  terms  "owning,"  "owner,"  and 
"owned,"  depend  somewhat  for  their 
signification  upon  the  connection  in 
which  they  are  used.  They  are  not 
technical  but  general  terms,  and  are 
therefore  liberally  construed,  the  pre- 
cise meaning  depending  upon  the  na- 
ture of  the  subject-matter  and  the  con- 
nection in  which  they  are  used.  Miller 
v.  Imperial  Valley  Water  Co.  (1909) 
166  Cal.  27,  24  L.R.A.(N.S.)  372,  103 
Pac.  227. 

The  extent  to  which  such  word  was 
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used  must  be  determined  from  a  con- 
sideration of  the  whole  statute  and  its 
subject-matter,  aided  by  certain  gen- 
eral rules  of  statutory  construction; 
such  88,  that  sometimes  a  sta.tute 
ought  to  be  construed  strictly  and  at 
other  times  liberally.  State  v.  Wheeler 
(1896)  23  Nev.  143,  44  Pac.  430. 

The  word  "owner"  does  not  always 
import  an  absolute  owner,  as  the  own- 
er in  fee  simple  of  real  property.  Its 
meaning  is  often  varied  according  to 
the  connection  in  which  it  is  used,  and 
it  is  to  be  understood  according  to 
the  subject-matter  to  which  it  relates. 
Payne  v.  Sheets  (1903)  75  Yt.  385,  55 
Atl.  656. 

The  word  "owner,"  as  applied  to 
real  estate,  may  designate  the  own- 
er of  the  fee  or  the  owner  of  a  less 
estate,  as  a  lessee  for  a  term  of  years, 
or  any  rightful  proprietor;  and  its 
meaning  has  to  be  gathered  from 
the  connection  in  which  it  is  used 
and  trotfx  the  subject-matter  to  which 
it  is  applied;  and  when  used  in  a 
statute,  the  obvious  nature  and  pur- 
pose of  the  statute  may  indicate  its 
meaning.  Guild  v.  Prentis  (1909)  83 
Vt  212,  74  Atl.  1150,  Ann.  Cas.  1912A, 
313. 

lit.  Interest  or  estate  which  may  consti- 
tute one  an  "otcner." 

Accordingly,  in  construing  statutes 
relating  to  real  property,  the  word 
"owner"  has  been  given  a  wide  range 
of  meaning. 

It  is  sometimes  limited  to  the  fee 
owner.  See  Wright  v.  Bennett  (1841) 
4  IlL  258;  Merritt  v.  Kewanee  (1898) 
175  111.  537,  51  N.  E.  867. 

It  may  be  limited  to  the  person  enti- 
tled to  the  legal  estate.  See  Re  Rid- 
dell  (1909)  116  N.  Y.  Supp.  261; 
United  States  v.  Hyde  (1904)  132  Fed. 
645. 

On  the  other  hand,  it  has  sometimes 
been  held  to  include  the  owner  of  any 
interest  affected  by  the  operation  of 
the  statute.  See  Sorg  v.  Grandall 
(1908)  233  lU-  79,  84  N.  E.  181;  Lem- 
mon  V.  Osborn  (1899)  158  Ind.  172,  54 
N.  E.  1058;  Adams  v.  Beale  (1865)  19 
'Iowa,  61;  Smith  County  v.  Lahore 
(1887)  37  Kan.  480. 15  Pac.  577;  Steele 
T.  Dye  (1909)  81  Kan.  286,  105  Pac. 
700;  Webber  Lumber  &  Supply  Co.  v. 


Erickson  (1913)  216  Mass.  81,  102  N. 
E.  940;  Benjamin  v.  Wilson  (1886)  34 
Minn.  517,  26  N.  W.  725;  Moritz  v.  St. 
Paul  (1893)  52  Minn.  409,  54  N.  W. 
370;  Gerrard  v.  Omaha,  N.  &  B.  H.  R. 
Co.  (1883)  14  Neb.  270,  15  N.  W.  231; 
State  v.  Missouri  P.  R.  Co.  (1905)  75 
Neb.  4,  105  N.  W.  983;  Beste  v.  Cedar 
Co.  (1910)  87  Neb.  689,  128  N.  W. 
29;  Rule  v.  Sioux  County  (1913)  94 
Neb.  736,  144  N.  W.  806;  Makemson 
v.  Dillon  (1918)  —  N.  M.  — ,  171  Pac. 
673;  Watson  v.  New  York  C.  R.  Co. 
(1872)  47  N.  Y.  162;  Crutcher  v. 
Block  (1907)  19  Okla.  246,  91  Pac. 
895,  14  Ann.  Cas.  1029;  Woodstock 
Hardwood  &  Spool  Mfg.  C!o.  v.  Charles- 
ton Light  &  Water  Co.  84  S.  C.  306,  66 
S.  E,  194. 

And  it  may  include  all  persons  hav- 
ing an  interest  of  record.  See  McCot- 
ter  V.  New  Shoreham  (18Si8)  21  R  L 
43,  41  Atl.  572. 

It  may  include  one  claiming  under 
an  imperfect  title.  See  Hyde  v.  Shine 
(1904)  199  U.  S.  62,  50  L.  ed.  90,  25 
Sup.  Ct.  Rep.  760;  Richards  v.  Nylka 
Land  Co.  (1918)  143  La.  — ,  79  So. 
208;  Hillis  v.  O'Keefe  (1906)  189 
Mass.  139,  75  N.  E.  147. 

It  may  include  the  owner  of  a 
qualified  fee.  See  Bew  v.  Ventnor 
City  (1911)  81  N.  J.  L.  207,  80  Atl. 
28. 

It  may  include  the  owner  of  land 
subject  to  an  easement,  as  of  a  fee 
in  the  highway.  See  Moran  v, 
Gallagher  (1908)  199  Mass.  486,  20 
L.R.A.(N.S.)  116,  85  N.  E.  579,  and 
State,  De  Groot,  Prosecutor,  v.  Jersey 
City  (1892)  56  N.  J.  L,  120,  25  Atl. 
272  (land  dedicated  but  not  accept- 
ed). 

It  has  been  held  to  mean  the 
legal  owner.  See  Granite  Bituminous 
Paving  Co.  v.  Parkview  Realty  &  Im- 
prov.  Co.  (1912)  168  Mo.  App.  468, 
151  S.  W.  479. 

Or  the  ostensible  owner.  See  Lo- 
pard  v.  Fritz  (1904)  45  Misc.  620,  91 
N.  Y.  Supp.  5. 

It  sometimes  appears  to  be  limited 
to  the  holder  of  the  record  title.  See 
St.  Joseph  use  of  Swenson  v.  Forsee 
(1904)  110  Mo.  App.  127,  84  S.  W.  98. 

But  in  other  instances  it  has  been 
held  not  to  be  so  limited.    See  Nation- 
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al  Bond  &  Secur.  Go.  v.  Alderson 
(1906)  99  Minn.  187,  108  N.  W. 
861;  Vogel  &  B.  Co.  v.  Montgomery 
(1909)  133  App.  Div.  886,  108  N.  Y. 
Supp.  10;  Smith  v.  Rothe  (1900)  — 
Tex.  Civ.  App.  — ,  55  S.  W.  754;  Stahl 
Brewing  &  Malting  Co.  v.  Van  Buren, 
46  Wash.  451,  88  Pac.  837. 

One  claiming  under  a  tax  title  may 
be  an  "owner."  See  Banchor  v.  Proc- 
tor (1903)  88  Kan.  510,  129  Pac.  626; 
Rogers  v.  Lynn  (1909)  200  Mass.  864, 
86  N.  E.  889. 

One  who  has  taken  up  public  lands, 
but  who  has  not  yet  acquired  lega!l 
title  thereto,  may  be  an  "owner."  See 
Miller  v.  Imperial  Water  Co.  (1909) 
156  Cal.  27,  24  L.R.A.(N.S.)  372,  103 
Pac.  227;  Territory  v.  Young  (1881) 
2  N.  M.  93;  Mahon  v.  Surerua  (1899) 
9  N.  D.  57,  81  N.  W.  64;  Thompson  v. 
Thompson  (1916)  79  Or.  513,  165  Pac. 
1190;  Brigham  City  v.  Chase  (1906) 
30  Utah,  410,  86  Pac.  436. 

But  one  who  has  taken  up  public 
lands  will  not  be  considered  the  "own- 
er" where  his  claim  thereto  has  a 
fraudulent  basis.  See  Ex  parte  Hyde 
(1904)  194  Fed.  207;  Hyde  v.  Shine 
(1904)  199  U.  S.  62,  60  L.  ed.  90,  25 
Sup.  Ct.  Rep.  760. 

The  word  "owner"  may  (see  Rhodes 
V.  Koch  (1916)  195  Mo.  App.  182,  189 
S.  W.  641)  or  may  not  (see  Murphy 
V.  Lewis  (1908)  76  N.  J.  L.  141,  89  Atl. 
483)  be  taken  as  properly  descriptive 
of  one  holding  an  estate  by  the  en- 
tirety. 

A  husband  or  wife  is  not  the  "own- 
er" of  real  estate  belonging  to  the 
other.  See  Smith  v.  Read  (1883)  61 
Conn.  10;  Re  Riddell  (1909)  116  N.  Y. 
Supp.  261. 

Nor  will  either  be  so  considered, 
even  though,  if  he  or  she  survive,  he 
or  she  will  be  entitled  by  law  to 
an  interest  therein.  See  McCullough 
v.  St.  Edward  Electric  Co.  (1917)  101 
Neb.  802,  165  N.  W.  157. 

Or  although  the  property  be  a  home- 
stead. See  Mathewson  v.  Skinner 
(1903)  66  Kan.  809,  71  Pac.  580;  Mc- 
Lain  v.  Maricle  (1900)  60  Neb.  363, 
83  N.  W.  85;  Davis  v.  Dodds  (1870)  20 
Ohio  St.  473. 

A  wife  is  not  the  owner  of  com- 
munity   property    during    her    hus- 


band's lifetime.  See  Fallbrook  Irrig. 
Dist.  v.  Abila  (1896)  106  Cal.  365,  39 
Pac.  794. 

The  word  "owner"  has  been  held 
properly  applicable  to  the  owner  of 
an  undivided  fractional  interest  in 
land.  See  Lockhart  v.  State  (1912)  6 
Ala.  App.  61,  60  So.  591 ;  Lozo  v.  Suth- 
erland (1878)  88  Mich.  168;  William 
Cameron  &  Co.  v.  Tnieheart  (1914)  — 
Tex.  Civ.  App.  — ,  166  S.  W.  58. 

And  it  comprehends  all  of  such  own- 
ers. See  Dyckman  v.  New  York  (1849) 
7  Barb.  (N.  Y.)  498. 

It  may  (see  Hodges  v.  Harkleroad 

(1906)  74  Ark.  848,  86  S.  W.  779)  or 
may  not  (see  Re  Wenatcee  Heights 
Orchard  Co.  (1914)  212  Fed.  787)  de- 
scribe one  having  only  an  expectant 
interiest. 

A  vendor  under  a  land  contract  is, 
for  ^e  purpose  of  some  statutes,  re- 
garded as  the  "owner."  See  State,  Na- 
tional R.  Co.,  Prosecutors,  v.  Eaatbn  & 
A.  R.  Co.  (1873)  36  N.  J.  L.  181;  Pack- 
ard V.  Sugarman  (1900)  31  Misc.  623, 
66  N.  Y.  Supp.  30;  Schnaufer  v.  Ahr 

(1907)  53  Misc.  299,  103  N.  Y.  Supp. 
195;  Edwards  &  McC.  Lumber  Co.  v. 
Mosher  (1894)  88  Wis.  672,  60  N.  W. 
264. 

But  for  the  purpose  of  other  stat- 
utes a  vendor  under  a  land  contract  is 
not  regarded  as  the  "owner."  See 
Loonie  v.  Hogan  (1864)  9  N.  Y.  436,  61 
Am.  Dec.  683;  Johnson  v.  Soliday 
(1910)  19  N.  D.  463,  126  N.  W.  99. 

Likewise,  a  vendee  in  possession  un- 
der a  contract  to  purchase  may  be  the 
"owner"  within  the  contemplation  of 
certain  statutes.  See  Wellington  v. 
State  (1889)  52  Ark.  266, 12  S.  W.  662; 
Wolfe  V.  Iowa  R.  &  Light  Co.  (1915) 
173  Iowa,  277,  155  N.  W.  324;  Wilder 
V.  Haughey  (1874)  21  Minn.  101; 
Shaw  V.  Goben  (1912)  167  Mo.  App. 
125,  151  S.  W.  209;  Belmont  v.  Smith 
(1853)  11  N.  Y.  Leg.  Obs.  216,  1  Duer, 
675;  Re  Parley  (1916)  158  N.  Y.  Supp. 
271;  Salzer  Lumber  Co.  v.  Claflin 
(1907)  16  N.  D.  601,  113  N.  W.  1036; 
Bowls  V.  Oklahoma  City  (1909)  24 
Okla.  579,  24  L.R.A.(N.S.)  1299,  104 
Pac.  902;  Zimmerman  v.  Cimarron* 
County  (1917)  —  Okla.  — ,  162  Pac 
489;  Ridgeway  v.  Broadway  (1911)  91 
S.  C.  644,  75  S.  E.  132;  Bone  v.  Cowan 
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(1904)  37  Tex.  Civ.  App.  619,  84  S.  W. 
385;  State  ex  rel.  Hall  v.  Savidge 
(1916)  93  Wash.  676, 161  Pac.  471. 

But  for  the  purpose  of  other  stat- 
utes a  vendee  in  possession  under  a 
contract  to  purchase  is  not  the  "own- 
er." See  Gravlee  v.  Williams  (1896) 
112  Ala.  539,  20  So.  952;  Fallbrook 
Irrig.  Dist.  v.  Abila  (1895)  106  CaL 
365,  39  Pac.  794;  Hardin  v.  Chattanoo- 
ga Southern  R.  Co.  (1901)  113  Ga.  367» 
38  S.  E.  839;  Miller  v.  Mead  (1891) 
127  N.  Y.  544,  IS  L.R.A.  701,  28  N.  E. 
387;  Smith  v.  Ferris  (1876)  6  Hun  (N. 
Y.)  663;  Hubbell  v.  Texas  Southern  R. 
Co.  (1910)  59  Tex.  Civ.  App.  185,  126  S. 
W,  813;  Eardley  Bros.  v.  Burt  (1916) 
—  T&.  Civ.  App.  — ,  182  S.  W.  721. 

So  also,  other  equitable  owners  are 
ordinarily  regarded  as  coming  within 
the  description  of  owner  of  the  land. 
See  Springer  v.  Kroeschell  (1896)  161 
111.  368,  43  N.  B.  1084;  Atkins  v. 
Little  (1871)  17  Minn.  342,  Gil.  320; 
Oirey-Lombard  Lumber  Co.  v.  Bier- 
bauer  (1899)  76  Minn.  434,  79  N. 
W.  541;  Laird  v.  Cincinnati  (1881)  « 
Ohio  Dec.  Reprint,  479;  Allen  v.  Port- 
land (1900)  36  Or.  420,  58  Pac.  609; 
Binhoff  v.  State  (1907)  49-Or.  419,  90 
Pac.  586;  J.  F.  Anderson  Lumber  Co. 
v.  Spears  (1910)  26  S.  D.  624, 127  N.  W. 
643;  William  Cameron  &  Co.  v.  True- 
heart  (1914)  —  Tex.  Civ.  App.  — ,  166 
S.  W.  58;  Smith  v.  Craver  (1916)  89 
Wash.  243,  154  Pac.  156;  Dreutzer  v. 
Bell  (1860)  11  Wis.  114. 

But  this  is  not  invariably  the  case. 
See  Birmingham  &  A.  A.  R.  Co.  v. 
Louisville  &  N.  R.  Co.  (1907)  162  Ala. 
422,  44  So.  679. 

It  has  been  held  that  the  trustee  of 
an  equitable  interest  is  not  an  owner. 
See  Mclntyre  v.  Easton  &  A.  R.  Co. 
(1875)  26  N.  J.  Eq.  425. 

The  owner  of  all  the  stock  in  a  cor- 
poration having  title  to  real  property 
may  be  considered  as  the  "owner"  of 
such  property.  See  Staples  v.  Adams, 
Payne  &  Cleaves  (1914)  131  C.  C.  A. 
464,  216  Fed.  322. 

A  mortgagor  in  possession  is  gen- 
erally held  to  be  the  "owner."  See 
Hendricks  v.  Julesburg  (1913)  55 
Colo,  59,  182  Pac.  61;  Tanner  v.  Bell 
(1878)  61  Ga,  584;  (Joodrich  v.  Atchi- 
son County  (1891)  47  Kan.  366,  18 
»      11R.A.  113,  27  Pac.  1006. 


But  he  ceases  to  be  such  after  fore- 
closure and  sale.  See  Da  Silva  v. 
Turner  (1896)  166  Mass.  407,  44  N.  E. 
682. 

A  mortgagee  is,  for  the  purpose  of 
some  statutes,  regarded  as  the  owner. 
See  Severin  v.  Cole  (1874)  38  Iowa, 
463;  Hagerstown  v.  Groh  (1906)  101 
Md.  560,  61  Atl.  467,  4  Ann.  Cas.  943; 
Howard  v.  Robinson  (1849)  6  Cush. 
(Mass.)  119;  Morey  v.  Duluth  (1899) 
76  Minn.  221,  77  N.  W.  829;  Morey 
Engineering  &  Constr.  Co.  v.  St. 
Louis  Artificial  Ice  Rink  Co.  (1912) 
242  Mo.  241,  40  L.R.A.(N.S.)  119,  146 
S.  W.  1142,  Ann.  Cas.  1913C,  1200; 
Granite  Bituminous  Pav.  Co.  v.  Park- 
view Realty  &  I.  Ck>.  (1918)  199  Mo. 
App.  226,  201  S.  W.  933;  Omaha 
Bridge  &  Terminal  R.  Co.  v.  Reed 
(1903)  69  Neb.  614,  96  N.  W.  276. 

And  so  is  a  trustee  under  a  deed  of 
trust.  See  Clark  v.  -McClaugherty 
(1903)   53  W.  Va.  376,  44  S.  E.  269. 

But  in  construing  other  statutes  a 
mortgagee  is  held  not  to  answer  to 
such  description.  See  Cornell  v.  Con- 
ine-Eaton Lumber  Co.  (1897)  9  Colo. 
App.  225,  47  Pac.  914;  Griffin  v.  Sey- 
mour (1900)  15  Colo.  App.  487,  63  Pac. 
811;  Whiting  v.  New  Haven  (1877)  45 
Conn.  303;  Mixon  v.  Stanley  (1897) 
100  Ga.  372,  28  S.  E.  440;  Chicago,  K. 
&  W.  R.  Co.  v.  Need  (1896)  2  Kan. 
App.  492,  43  Pac.  997;  Sibbett  v.  Steele 
(1911)  240  Mo.  85,  144  S.  W.  439; 
Tompkins  v.  Horton  (1874)  26  N.  J. 
Eq.  284;  Crane  v.  Elizabeth  (1882^  86 
N.  J.  Eq.  339;  Put-in-Bay  v.  Stimmel 
(1896)  18  Ohio  C.  C.  644,  7  Ohio  C.  D. 
380;  Glover  v.  United  States  (1896) 
164  U.  S.  294,  41  Ij.  ed.  440,  17  Sup.  Ct. 
Rep.  95;  Central  Trust  Co.  v.  Bodwell 
Water  Power  Co.  (1910)  181  Fed.  735; 
Allis-Chalmers  Co.  v.  Central  Trust 
Co.  (1911)  89  L.R.A.(N.S.)  84,  111  C. 
C.  A.  428,  190  Fed.  700. 

And  it  is  not  enough  to  constitute  a 
mortgagee  an  "owner"  within  the 
meaning  of  such  statutes  that  he  holds 
under  a  trust  deed  conveying  the  legal 
title.  See  Chicago  v.  Sullivan  Machin- 
ery Co.  (1915)  269  III.  58,  109  N.  E. 
696;  Ripley  v.  Binns  (1914)  264  Mo. 
605,  175  S.  W.  206;  Richmond  v.  Wil- 
liams (1904)  102  Va.  733,  47  S.  E.  844. 

The  courts  have  found  occasion  to 
hold  that  neitiier  a  judgment  creditor 
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(see  Watson  v.  New  York  C.  R.  Co. 
(1872)  47  N.  Y.  157)  nor  an  attaching 
creditor  (see  Leigh  v.  Green  (1901) 
62  Neb.  344,  89  Am.  St.  Rep.  751,  86 
N.  W.  1093,  8.  c.  on  subsequent  appeal 
(1902)  64  Neb.  633,  101  Am.  St.  Rep. 
692,  90  N.  W.  255)  is,  hy  reason  of  his 
interest  in  the  property,  an  "owner" 
for  the  purpose  of  the  statute  there  in 
question. 

The  word  "owner"  may  denote  the 
person  in  possession  or  control.  See 
McGowan  v.  Morgan  (1914)  160  App. 
Div.  588,  145  N.  Y.  Supp.  787;  Allen 
V.  Portland  (1900)  35  Or.  420,  68  Pac. 
609;  Georgia,  C.  &  N.  R.  Co.  v.  Scott 
(1890)  88  S.  C.  84, 16  S.  E.  186;  Petei^ 
son  v.  Johnson  (1907)  132  Wis.  280, 
HI  N.  W.  659;  Grattan  v.  Trego 
(1915)  140  C.  C.  A.  579,  225  Fed.  705. 

But  it  does  not  include  one  failing  to 
make  out  a  title  by  adverse  posession. 
See  Brasher  v.  Shelby  Iron  Go.  (1906) 
144  Ala.  659,  40  So.  80. 

It  may  (see  Clarke  v.  Yukon  Invest. 
Co.  (1916)  83  Wash.  485,  145  Pac.  624, 
Ann.  Cas.  1916E,  626)  or  may  not  (see 
Yall  V.  Snow  (1906)  201  Mo.  611,  10 
L.R.A.(N.S.)  177, 119  Am.  St.  Rep.  781, 
100  S.  W.  1,  9  Ann.  (}as.  1161 ;  People 
ex  rel.  Williams  v.  Eno  (1909)  134 
App.  Div.  527, 119  N.  Y.  Supp.  600),  be 
taken  as  meaning  the  owner  of  a  busi- 
ness rather  than  the  owner  of  the 
premises  upon  which  such  business  is 
conducted. 

It  may  (see  St.  Paul  v.  Clark  (1901) 
84  Minn.  138,  86  N.  W.  893)  or  may 
not  (see  State  v.  Coe  (1881)  72  Me. 
456;  St.  Louis  v.  J.  E.  Kaime  &  Bro. 
Real  Estate  Co.  (1904)  180  Mo.  309,  79 
S.  W.  140)  include  an  agent. 

A  receiver  may  (see  Bush  v.  State 
(1917)  128  Ark.  448,  194  S.  W.  857; 
State  T.  Corbett  (1894)  67  Minn.  345, 
24  L.R.A.  498,  4  Inters.  Com.  Rep.  694, 
59  N.  W.  317)  or  may  not  (see  Turner 
V.  Cross  (1892)  83  Tex.  218,  15  L.R.A. 
262,  18  S.  W.  578)  be  considered  as  the 
"owner"  of  the  property  under  his 
control. 

An  executor  or  administrator  is  not 
ordinarily  regarded  as  the  "owner" 
of  his  decedent's  real  estate,  within 
the  meaning  of  statutes  relating  to 
real  property.  See  Doke  v.  Denton 
County  Lumber  Co.  (1914)  114  Ark. 
1,  62  LJIJL(N.S.)  870.  169  S.  W.  227; 


Price  v.  Ward  (1899)  26  Nev.  203,  46 
L.R.A.  459,  68  Pac.  849;  People  ex  rel. 
Brownell  v.  Board  of  Assessors  (1908) 
109  N.  Y.  Supp.  991. 

But  an  executor  may  be  such  where 
he  is  in  possession  and  control.  See 
Chan  v.  South  Omaha  (1909)  85  Neb. 
434,  138  Am.  St.  Rep.  670,  128  N.  W. 
464. 

And  he  may  be  considered  as  the 
"owner"  within  the  meaning  of  the 
statute  where  he  has,  under  the  will, 
a  right  of  possession  and  power  of 
sale.  See  Winchester  v.  Bush  (1911) 
141  Ky.  709, 138  S.  W.  791;  Portsmoutti 
Sav.  Bank  v.  Omaha  (1908)  67  Neb.  60, 
93  N.  W.  231;  Shannon  v.  Omaha 
(1905)  73  Neb.  607,  103  N.  W.  65,  106 
N.  W.  692;  Tompkins  v.  Augusta  &  K. 
R.  Co.  (1884)  21  S.  C.  420. 

The  word  "owner"  has  been  held,  in 
the  sense  in  which  it  was  used  in  vari- 
ous statutes,  not  to  be  properly  ap- 
plicable to  a  county  (see  Honnold  v. 
Endicott  (1908)  170  Ind.  16,  88  N.  E. 
502),  a  municipal  corporation  (see 
New  Union  Teleph.  (3o.  t.  Marsh 
(1904)  96  App.  Div.  122,  89  N.  Y, 
Supp.  79),  or  a  school  district  (see 
Florman  v.  School  Dist.  (1895)  6 
Colo.  App.  819,  40  Pac.  469),  or  a  board 
of  education  (see  Board  of  Education 
v.  Volk  (1905)  72  Ohio  St.  469,  74  N. 
E.  646,  18  Am.  Neg.  Rep.  681). 

But  in  other  connections,  it  has  been 
held  to  apply  to  a  township  (see  Zum- 
bro  V.  Parnin  (1896)  141  Ind.  430,  4(» 
N,  E.  1085)  and  to  a  municipal  corpo- 
ration (see  Bennett  v.  Seibert  (1893) 
10  Ind.  App.  369,  35  N.  E.  85.  37  N.  E. 
1071 ;  Providence  v.  Scituate  (1918)  — 
R  L  — ,  103  Atl.  993). 

One  having  a  perpetual  lease  is  the 
"owner"  of  "the  premises.  See  St. 
Bernard  v.  Kempner  (1899)  60  Ohio 
St,  244,  45  LR.A.  662,  54  N.  E.  267; 
Laird  v.  Cincinnati  (1881)  6  Ohio  Dec. 
Reprint,  479. 

But  a  lessee  under  a  ninety-nine 
years'  lease  may  (see  Ogburn  Gravel 
Co.  V.  Watson  Co.  (1916)  —  Tex.  Civ. 
App.  — ,  190  S.  W.  206)  or  may  not 
(see  Smith  v.  Improvement  Dist. 
(1913)  108  Ark.  141,  44  L.RA.(N.S.) 
696,  166  S.  W.  456)  be  regarded  as 
such. 

A  life  tenant  is  sometimes  to  be  re- 
garded as  an  owner.    See  Deere  v. 


Digitized  by  VjOOQIC 


ANNO.— MEANING  OF  "OWNER"  IN  REAL  PROPERTY  STATUTE.     785 


Chapman  (1861)  25  IlL  610,  79  Am. 
Dec.  860;  Ghiesa  &  Co.  ▼.  Des  Moines 
(1912)  168  Iowa,  848,  48  L.R.A.(N.S.) 
899,  138  N.  W.  922;  Cayce  Land  Co.  t. 
Southern  R.  Co.  (1918)  —  S.  C.  — ,  96 
S.  E.  725. 

But  sometimes  he  may  not.  See 
Baltimore  v.  Boyd  (1886)  64  Md.  10, 
20  Atl.  1028;  Re  Clement  (1906)  101 
N.  Y.  Supp.  447. 

A  lessee  or  tenant  for  years,  or  for 
a  less  period,  is  for  some  purposes  re- 
garded as  the  "owner."    See: 

United  States. — Grattan  v.  Trego 
(1916)  140  C.  C.  A.  579,  225  Fed.  705. 

Arkansas. — Chicago,  R.  I.  &  P.  R. 
Co.  V.  State  (1907)  84  Ark.  409,  106  S. 
W.  199. 

Colorado. — Larimer  County  Ditch 
Co.  V.  Zimmerman  (1893)  4  Colo.  App. 
78,  34  Pac.  1111. 

Iowa. — Webster  City  Steel  Radiator 
Co.  V.  Chamberlin  (1908)  137  Iowa, 
717,  115  N.  W.  504. 

Kentucky. — Com.  v.  Smith  (1907) 
127  Ky.  171,  106  S.  W.  397. 

Minnesota.— State  v.  Corbett  (1894) 
57  Minn.  345,  24  L.R.A.  498,  59  N.  W. 
317. 

Missouri — State  use  of  Ray  County 
V.  St.  Joseph,  St.  L.  &  S.  F.  R.  Co. 
(1891)  46  Mo.  App.  466;  Robinson 
V.  Schiltz  (1909)  135  Mo.  App.  32,  115 
S.  W.  472. 

Nebraska. — Beste  v.  Cedar  County 
(1910)  87  Neb.  689,  128  N.  W.  29. 

Nevada.— State  v.  Wheeler  (1896) 
23  Nev.  143,  44  Pac.  430. 

New  York. — People  v.  Thornton 
(1907)  122  App.  Div.  287,  106  N.  Y. 
Supp.  704;  Baker  v.  State  (1909)  63 
Misc.  549,  118  N.  Y.  Supp.  618. 

Ohio.— Choteau  v.  Thompson  (1863) 
2  Ohio  St.  114;  Baltimore  &  0.  R.  Co. 
V.  Walker  (1888)  45  Ohio  St.  577.  16 
N.  E.  476;  Iroquois  Co.  v.  Meyer 
(1909)  80  Ohio  St.  676,  89  N.  E.  90. 

Oklahoma.  —  Block  v.  Pearson 
(1907)  19  Okla.  422,  91  Pac.  714;  Jar- 
rell  V.  Block  (1907)  19  Okla.  467,  92 
Pac.  167. 

Pennsylvania.  —  Schott  v.  Harvey 
(1884)  106  Pa.  222,  51  Am.  Rep.  201. 

Rhode  Island. — Gilligan  v.  Prov- 
idence (1875)  11  R.  L  268;  Poole  v. 
Fellows  (1903)  26  R.  I.  64,  64  Atl.  772; 
American  Woolen  Co.  v.  North  Smith- 
2  A.L.R.— 60. 


field  (1908)  29  R.  I.  93,  59  Atl.  293,  16 
Ann.  Cas.  1227. 

Texas. — Texas  Bank  &  T.  Co.  v. 
Smith  (reported  herewith)  ante,  771. 

Vermont.— Guild  v.  Prentis  (1909) 
83  Vt  212,  74  Atl.  1115,  Ann.  Cas. 
1912A,  818. 

Wisconsin. — Merrill  R.  &  Lighting 
Co.  V.  Merrill  (1903)  119  Wis.  249,  96 
N.  W.  686. 

England. — ^Lister  v.  Lobley  (1837) 
7  Ad.  &  El.  124,  112  Eng.  Reprint, 
417,  6  Nev.  &  M.  840,  2  Harr.  &  W. 
12,  6  L.  J.  K.  B.  N.  S.  200. 

But  for  other  purposes  he  has 
been  held  not  to  be  the  owner.  See 
Louisville  &  N.  R.  Go.  v.  Murphree 
(1900)  129  Ala.  432,  29  So.  692;  Bar- 
clay V.  State  (1908)  166  Ala.  163, 
47  So.  76;  Florida  C.  &  P.  R.  Co.  v. 
Judge  (1897)  100  Ga.  601,  28  S.  E. 
379,  3  Am.  Neg.  Rep.  791;  Re  Sherry 
(1898)  25  Misc.  861,  56  N.  Y.  Supp. 
421;  Davis  v.  Cincinnati  (1880)  36 
Ohio  St.  24;  Crary  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (1904)  18  S.  D.  237,  100 
N.  W.  18;  Katzer  v.  Milwaukee  (1899) 
104  Wis.  16,  79  N.  W.  745,  80  N.  W. 
41;  Douglas  County  Agri.  Soc.  v. 
Douglas  County  (1899)  104  Wis.  429, 
80  N.  W.  740. 

And  this  even  though  he  holds  un- 
der a  lease  with  the  privilege  of  in- 
definite renewal.  See  State  ex  rel. 
Marshall  &  I.  Bank  v.  Leueh  (1914) 
155  Wis.  500,  144  N.  W.  1122. 

The  owner  of  standing  timber  has 
been  held  not  to  be  the  "owner,"  en- 
titled to  recover  a  statutory  penalty 
for  unlawful  cutting,  where  the  con- 
text shows  the  landowner  to  have  been 
within  the  legislative  contemplation. 
See  Clifton  Iron  Co.  v.  Curry  (1895) 
108  Ala.  681,  18  So.  654;  Doke  v.  Peek 
(1903)  45  Fla.  244,  110  Am.  St.  Rep. 
70,  34  So.  896. 

But  one  having  sporting  rights  may 
be  regarded  as  the  "owner"  under  the 
statute  imposing  a  penalty  for  tres- 
pass for  the  purpose  of  hunting  and 
fishing.  See  Payne  v.  Sheets  (1903) 
75  Vt.  335,  55  Atl.  656. 

IT.  In  statutes  relating  to  condemnation 
proceedings. 

See  caution  at  the  beginning  of  this 
note. 
.    The  exercise  of  the  right  of  eminent 
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domain  being  a  power  delegated  by 
the  legislature,  statutes  conferring 
such  power  must  be  strictly  con- 
strued. New  &  Old  Decatur  Belt  & 
Terminal  R.  Co.  v.  Karcher  (1896) 
112  Ala.  676,  21  So.  825;  Birmingham 
&  A.  A.  R.  Co.  V.  Louisville  &  N.  R.  Co. 
(1907)  152  Ala.  422,  44  So.  679. 

The  word  "owner,"  as  used  in  stat- 
utes relating  to  condemnation  pro- 
ceedings, may  be  construed  to  apply 
to  every  person  having  any  interest  in 
the  property  to  be  taken.  Smith  Coun- 
ty V.  Lahore  (1887)  37  Kan.  480,  16 
Pac.  677  (but  compare  Mathewson  v. 
Skinner  (1903)  66  Kan.  309,  71  Pac. 
680,  where  it  is  said,  with  reference 
to  Smith  County  v.  Lahore,  that  "these 
observations  are  merely  speculative 
and  do  not  profess  to  tx  the  rule") ; 
Gerrard  v.  Omaha,  N.  &  B.  H.  R.  Co. 
(1883)  14  Neb.  270,  15  N.  W.  231; 
State  V.  Missouri  P.  R.  Co.  (1905)  75 
Neb.  4,  105  N.  W.  983. 

It  embraces  not  only  the  owner  of 
the  fee,  but  a  tenant  for  life  and  a 
lessee  for  years,  and  any  other  person 
who  has  an  interest  in  the  property 
which  will  be  affected  by  the  con- 
demnation. Woodstock  Hardwood  & 
Spool  Mfg.  Co.  V.  Charleston  Light  & 
Water  Co.  (1909)  84  S.  C.  306,  66  S.  E. 
194. 

It  has  been  held  on  the  one  hand  that 
the  holder  of  the  legal  title,  who  has 
entered  into  an  agreement  to  convey 
the  property,  is  the  owner  thereof 
within  the  meaning  of  a  statute  pro- 
viding for  condemnation  proceedings 
(State,  National  R.  Co.,  Prosecutors,  v. 
Easton  &  A,  R.  Co.  (1873)  36  N.  J.  L. 
181) ;  on  the  other,  that  the  vendee 
under  a  land  contract  is  the  owner  of 
the  property  within  the  meaning  of 
such  a  statute  (Wolfe  v.  Iowa  R.  & 
Light  Co.  (1915)  173  Iowa,  277,  155 
N.  W.  324). 

A  lessee  for  years  is  an  "owner  or 
proprietor"  within  the  meaning  of  a 
statute  requiring  compensation  to  be 
made  to  such  person  for  a  compulsory 
taking.  Lister  v.  Lobley  (1887)  7  Ad. 
&  El.  124, 112  Eng.  Reprint,  417,  6  Nev. 
&  M.  340,  2  Harr.  &  W.  12,  6  L.  J.  K. 
B.  N.  S.  200. 

The  lessee  of  premises  condemned 
is  an  "owner"  within  the  meaning  of 
a  statutory  provision  defining  an  own- 


er as  including  all  persons  having  any 
estate,  interest,  or  easement  in  the 
property  to  be  taken,  or  any  lien, 
charge,  or  encumbrance  thereon.  Peo- 
ple V.  Thornton  (1907)  122  App.  Div. 
287,  106  N.  Y.  Supp.  704;  Baker  v. 
State  (1909)  63  Misc.  549,  118  N.  T. 
^upp.  618. 

The  word  "owner,"  as  used  in  stat- 
utes authorizing  the  condemnation  of 
land  for  railroad  purposes,  does  not 
necessarily  mean  the  owner  of  the 
legal  title,  but  refers  to  the  person  in 
possession,  and  having  control  of  the 
land.  Cayce  Land  Co.  v.  Southern  R. 
Go.  (1918)  —  S.  C.  —  96  S.  E.  725. 

It  may  denote  the  occupier.  Geor- 
gia, C.  &  N.  R.  Co.  v.  Scott  (1890)  38 
S.  C.  34,  16  S.  E,  185. 

The  word  "owner,"  as  used  in  a 
statute  authorizing  water  commission- 
ers of  a  city  to  enter  upon  land  and 
agree  with  the  owner  of  any  property 
which  may  be  required  as  to  the 
amount  of  compensation  to  be  paid 
him,  means  the  person  or  persons  who 
represent  a  particular  piece  of  prop- 
erty where  there  is  a  unity  of  posses- 
sion; and  it  is  therefore  not  neces- 
sary that  there  should  have  been  a 
separate  appraisement  of  the  value  of 
the  interest  of  each  of  the  cotenants. 
Dyckman  v.  New  York  (1849)  7  Barb. 
(N.  Y.)  498,  affirmed  in  (1851)' 5  N.  Y. 
434. 

The  statutory  right  of  a  wife  in  her 
husband's  property  in  case  she  shall 
survive  him  does  not  make  her  an 
"owner"  thereof  within  the  meaning 
of  a  statute  requiring  the  owners  of 
property  taken  in  condemnation  pro- 
ceedings to  be  compensated  therefor. 
McCullough  v.  St.  Edward  Electric  Co. 
(1917)  101  Neb.  802,  165  N.  W.  157. 

A  life  tenant  is  an  "owner"  within 
the  meaning  of  a  statute  fixing  the 
measure  of  recovery  for  land  taken 
by  a  railroad  company,  upon  which  it 
has  entered  with  the  consent  of  the 
"owner."  Cayce  Land  Co.  v.  Southern 
R.  Co.  (S.  C.)  supra. 

Executors  who  have,  under  the  will, 
a  power  of  sale  for  the  purposes  of  di- 
vision or  of  pacing  debts,  are  the  own-  ■ 
ers  of  the  decedent's  land  within  the 
meaning  of  a  statute  fixing  the  meas- 
ure of  recovery  by  a  railroad  company 
which  has  made  entry  upon  land  and 
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constructed  its  roadbed  thereon  by 
permission  of  .the  "owner."  Tompkins 
V.  Augusta  &  K.  R.  Co.  (1884)  21  S.  C. 
420. 

A  morttrajfee  is  not  an  owner  with 
an  interest  in  the  land  mortgaged, 
against  whom  condemnation  proceed- 
ings may  be  instituted.  Chicago,  K. 
&  N.  W.  R.  Co.  V.  Need  (1896)  2  Kan. 
App.  492,  43  Pac.  997. 

A  mortgagee  is  an  owner  within  the 
meaning  of  a  statute  providing  for  the 
taking  of  land  under  the  power  of 
eminent  domain.  Omaha  Bridge  & 
Terminal  R.  Co.  v.  Reed  (1903)  69 
Neb.  514,  96  N.  W.  276. 

A  mortgagee  of  realty  is  an  "owner 
of  real  estate"  within  the  meaning  of  a 
statute  providing  that  if  "the  owners 
of  any  real  estate"  shall  refuse  to 
grant  a  right  of  way  to  a  railway  com- 
pany, it  may  be  taken  by  eminent  do- 
main proceedings,  where  the  statute 
also  provides  that  the  word  "land"  and 
phrases  "real  estate"  and  "real  prop- 
erty" shall  include  land,  tenements, 
and.  hereditaments,  "and  all  rights 
therein,  equitable  as  well  as  legal." 
thereto  and  interest  therein,  equitable 
as  well  as  legal."  Severin  v.  Cole 
(1874)  88  Iowa,  463. 

A  mortgagee  is  not  an  owner  within 
the  meaning  of  a  statute  requiring 
notice  of  a  resolution  pending  in  a 
municipal  council  for  the  appropria- 
tion of  land  to  be  given  to  the  owner 
or  owners  of  every  piece  of  property 
sought  to  be  appropriated.  Fut-in- 
Bay  v.  Stimmel  (1896)  18  Ohio  C.  G. 
644,  7  Ohio  C.  D.  380. 

A  mere  naked  trustee  of  an  equi- 
table interest  in  land  is  not  an  owner 
thereof  within  the  meaning  of  the 
provisions  of  the  charter  of  a  railway 
company  requiring  notice  of  a  pro- 
ceeding to  condemn  lands  to  be  given 
to  "owners"  and  "persons  interested." 
Mclntyre  v.  Easton  &  A.  R.  Co.  (1875) 
26  N.  J.  Eq.  425. 

A  municipal  corporation  is  not  "an 
owner"  within  the  meaning  of  a  stat- 
ute requiring  notice  of  proceedings  to 
condemn  the  right  to  place  telephone 
poles  and  lines  in  a  village  street  the 
fee  of  which  is  in  the  abutting  owner, 
and  defining  the  term  "owners"  to  in- 
clude all  persons  having  any  estate, 
interest,  or  easement  in  the  property 


to  be  taken.  New  Union  Teleph.  Co. 
v.  Marsh  (1904)  96  App.  Div.  122,  89 
N.  Y.  Supp.  79. 

The  term  "owner  or  owners,"  as 
used  in  a  statute  providing  for  making 
parties  to  eminent  domain  proceed- 
ings all  persons  interested  as  owners, 
tenants,  lessees,  or  encumbrancers,  be- 
ing intended  to  designate  the  parties 
entitled  to  the  compensation  which  is 
substituted  for  the  land  taken,  should 
be  held  to  embrace  all  persons  having 
estates  in  the  land,  whether  in  pos- 
session, reversion,  or  remainder.  Wat- 
son V.  New  York  C.  R.  Co.  (1872)  47 
N.  Y.  157. 

When  the  term  "owner"  is  employed 
in  statutes  relating  to  eminent  domain 
to  designate  the  persons  who  are  to 
be  made  parties  to  the  proceeding,  and 
who  are  entitled  to  receive  compensa- 
tion for  land  taken  against  their  will, 
it  should  be  held  to  include  all  those 
who  have  any  lawful  interest  in  the 
property  to  be  condemned.  Brigham 
City  V.  Chase  (1906)  80  Utah,  410,  85 
Pac.  436. 

The  holder  of  the  legal,  and  not  the 
holder  of  the  equitable,  title,  is  the 
owner  of  land  within  the  meaning  of 
a  statute  requiring  that  the  applica- 
tion for  the  condemnation  of  land 
"must  describe  the  several  tracts,  and 
state  the  names  and  residences  of  the 
owners  of  each  tract."  Birmingham 
&  A.  A.  R.  Co.  v.  Louisville  &  N.  R.  Co. 
(1907)  152  Ala.  422,  44  So.  679. 

A  mortgagee  under  a  trust  deed  con- 
veying the  legal  title  of  the  property 
is  not  an  owner  within  the  meaning  of 
the  local  improvement  act  requiring 
owners  of  property  to  be  taken  by 
eminent  domain  to  be  named.  Chicago 
V.  Sullivan  Machineiry  Co.  (1915)  269 
111.  58,  109  N.  E.  696. 

A  judgment  creditor  of  an  owner 
has  no  estate  or  proprietary  interest 
in  the  land,  and  is  therefore  not  an 
owner  within  the  meaning  of  statutes 
providing  who  shall  be  made  parties 
to  condemnation  proceedings.  Wat- 
son V.  New  York  C.  R.  Co.  (1872)  47 
N.  Y.  157. 

A  homestead  entryman  is  an  "own- 
er" within  the  meaning  of  a  statute 
relating  to  condemnation  proceedings, 
and  providing  that  such  proceedings 
must  contain  the  names  of  the  owners 
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of   the   property.     Brigham    City   v. 
Chase  (Utah)  supra. 

F.  In    statutes   relating    to    opening    or 
change  of  grade  of  streets  or  Highways. 

See  caution  at  the  beginning  of  this 
note. 

The  word  "owner,"  as  used  in  a  stat- 
ute relating  to  the  laying  out  of  high- 
ways, includes  all  persons  who  have 
an  interest  of  record  in  the  land  over 
which  the  highway  is  laid.  McCotter 
V.  New  Shoreham  (1898)  21  R.  L  48, 
41  Atl.  572. 

In  Goodrich  v.  Atchison  County 
(1891)  47  Kan.  355,  18  L.R.A,  113,  27 
Pac.  1006,  it  was  held  that  for  all  pur- 
poses of  establishing  and  opening 
highways,  under  the  statute  relative 
thereto,  through  mortgaged  premises, 
the  mortgagor  in  possession  is  to  be 
regarded  as  the  owner  of  the  land. 

The  trustee  and  beneiiciary  in  a 
deed  of  trust,  as  such,  are  not  owners 
within  the  meaning  of  a  statute  re- 
quiring the  petition  in  a  proceeding  to 
establish  a  road  to  be  accompanied  by 
the  names  of  the  resident  persons 
owning  lands  through  which  said  pro- 
posed road  is  to  run.  Ripkey  v.  Binns 
(1914)  264  Mo.  505,  176  S.  W.  206. 

A  wife  occupying  with  her  husband 
a  homestead  the  legal  title  to  which 
is  in  the  latter  is  not  an  owner  of  the 
land  within  the  meaning  of  a  statute 
requiring  notice  of  proceedings  in  the 
establishment  of  a  highway  to  the 
owners  through  whose  land  such  road 
is  supposed  to  be  laid  out.  Mathew- 
son  V.  Skinner  (1903)  66  Kan.  809,  71 
Pac.  580, 

A  mortgagee  of  land  taken  for  the 
extension  of  a  city  street  is  not  the 
owner  thereof  within  the  meaning  of 
the  provisions  of  a  city  charter  requir- 
ing notice  to  be  given  and  compensa- 
tion made  to  the  owner.  Whiting  v. 
New  Haven  (1877)  45  Conn.  305. 

The  word  "owner,"  as  used  in 
statutes  providing  for  the  compensa- 
tion of  owners  of  land  through  which 
a  highway  shall  be  opened,  applies  to 
all  persons  having  an  interest  in  the 
estate  taken  or  damaged.  Beste  v: 
Cedar  County  (1910)  87  Neb.  689,  128 
N.  W.  29;  Rule  v.  Sioux  County  (1913) 
94  Neb.  736,  144  N.  W.  806. 

The  vendee  under  an  executory  con- 


tract for  the  sale  of  land  is  not  the 
"owner"  thereof,  within  the  meaning 
of  a  statute  providing  that  no  high- 
ways shall  be  opened  or  worked  with- 
out a  release*  by  the  owner  of  the  land 
or  an  assessment  of  his  damages 
(Smith  V.  Ferris  (1876)  6  Hun  (N.  Y.) 
553) ;  but  the  word  "owner"  means 
the  person  entitled  to  the  legal  estate 
(Re  Riddell  (1909)  116  N.  Y.  Supp. 
261), 

A  husband  is  not  the  "owner"  of 
real  estate  belonging  to  his  wife  with- 
in the  meaning  of  such  statute.  Re 
Riddell  (N.  Y.)  supra. 

The  mortgagee  of  land  is  not  an 
owner  thereof  within  the  meaning  of 
a  provision  of  a  municipal  charter  re- 
quiring the  municipality  to  make  com- 
pensation to  the  owners  of  land  before 
their  interest  can  be  subjected  to  the 
easement  of  a  public  highway.  Crane 
V.  Elizabeth  (1882)  36  N.  J.  Eq.  389. 

But  the  language  of  a  municipal 
charter  which  requires  the  board  of 
street  commissioners,  in  condemning 
land  for  the  purpose  of  making  a  pub- 
lic improvement,  to  "ascertain  wheth- 
er any  and  what  amount  of  damages 
will  be  caused  thereby  for  which  the 
owner  or  occupant  of  any  right  or  in- 
terest claimed  in  any  ground  or  im- 
provement ought  to  be  compensated 
over  and  above  the  benefits  which  will 
thereby  accrue  to  its  owner  or  oc- 
cupant," is  broad  enough  to  include 
the  interests  of  a  mortgagee.  Hagers- 
town  V.  Groh  (1905)  101  Md.  560,  61 
Atl.  467,  4  Ann.  Gas.  943. 

The  lessee  of  state  land  is  the  "own- 
er thereof'  within  the  meaning  of  a 
statute  providing  for  the  compensa- 
tion of  owners  of  land  taken  or  dam- 
aged for  highway  purposes.  Beste  v. 
Cedar  County  (Neb.)  supra. 

The  words  "owner"  and  "owners," 
as  used  in  a  statute  providing  for  the 
awarding  of  damages  for  injury  to 
property  resulting  from  a  change  of 
grade  in  the  street,  must  be  construed 
in  the  comprehensive  sense  as  includ- 
ing all  persons  having  an  interest  in 
the  land,  or  who  are  entitled  to  the 
compensation  to  be  awarded  for  the 
injury  to  the  property.  Moritz  v.  St. 
Paul  (1893)  52  Minn.  409,  54  N.  W. 
370. 

A  tenant  for  life  or  for  years  is  an 
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owner  within  the  meaning  of  ft  stat- 
ute requiring  compensation  to  be  made 
to  the  owner  of  improved  property  in- 
jured by  change  of  an  established 
street  grade,  and  defining  "real  prop- 
erty" as  including  lands,  tenements, 
hereditaments,  and  all  rights  thereto 
and  interests  therein.  Chiesa  v.  Des 
Moines  (1912)  168  Iowa,  348,.48  L.R.A. 
(N.S.)  899,  138  N.  W.  922. 

A  tenant  for  life  or  years,  or  from 
year  to  year,  of  the  abutting  estate, 
is  an  "owner"  within  the  provision  of 
a  statute  for  compensation  to  abutting 
owners  for  damages  caused  by  a 
change  of  grade  in  highways.  Gilli- 
gan  V.  Providence  (1875)  11  R  I.  258. 

ri.  In   statutes   relating   to   pubUo   itn- 
provementa. 

See  caution  at  the  beginning  of  this 
note. 

a.  Fettttoning  for. 

The  word  "owner,"  as  used  in  a  stat- 
ute requiring  a  petition  by  the  owners 
of  the  majority  of  the  property  affect- 
ed as  a  condition  of  making  a  local  im- 
provement, means  owner  in  fee.  Mer- 
ritt  v.  Kewanee  (1898)  175  111.  537,  51 
N.  E.  867. 

The  owner  of  a  perpetual  lease  is 
an  "owner"  of  the  property,  and  so 
may  sign  a  petition  for  a  local  im- 
provement. Laird  v.  Cincinnati 
(1881)  6  Ohio  Dec.  Reprint,  1006. 

A  lessee  in  possession  under  a  lease 
of  real  property  for  ninety-nine  years, 
renewable  forever,  may  be  considered 
the  owner  of  such  property  within  the 
meaning  of  a  statute  requiring  owners 
to  join  in  a  petition  for  a  street  im- 
provement. St.  Bernard  v.  Kemper 
(1899)  60  <^{o  St.  244,  46  L.R.A.  662, 
64  N.  E.  267. 

A  lessee  under  a  ninety-nine  year 
lease  is  not  an  "owner"  who  can  peti- 
tion for  an  improvement  under  a  con- 
stitutional provision  requiring  the 
consent  of  a  majority  in  value  of  the 
property  holders  owning  property  ad- 
joining the  locality  to  be  affected. 
Smith  V.  Improvement  Dist.  (1913) 
108  Ark.  141,  44  L.R.A.(N.S.)  696,  166 
S.  W.  466. 

A  tenant  for  life  of  property  front- 
ing on  a  street  is  not  "an  owner"  with- 
in the  purview  of  the  statute  requiring 


application  to  be  made  by  the  owners 
of  a  majority  of  the  abutting  property 
in  order  to  initiate  a  street  improve- 
ment, and  declaring  that  a  tenant  for 
ninely-nine  years,  or  ninety-nine  years 
renewable  forever,  or  the  executor  or 
administrator  of  such  tenant,  or  the 
guardian  of  an  infant  owner  or  a 
mortgagee  in  possession,  shall  be 
deemed  the  owner  for  the  purpose  of 
any  application  authorized  by  the. act. 
Baltimore  v.  Boyd  (1885)  64  Md.  10, 
20  Atl.  1028. 

An  owner  of  land  which  he  has 
dedicated  to  the  public  as  a  street, 
but  which  has  not  been  accepted  or 
appropriated,  is  an  owner  of  land 
within  the  meaning  of  a  statutory  pro- 
vision that  no  petition  for  any  im- 
provement shall  be  of  any  force,  avail, 
or  effect,  unless  the  same  be  signed  by 
the  owners  of  one  third  of  the  front- 
age of  land  along  the  improvements 
desired.  State,  DeGroot,  Prosecutor, 
V.  Jersey  City  (1892)  55  N.  J.  L.  120, 
26  Atl.  272. 

One  who  has  a  life  estate  in  an  un- 
divided half  of  a  lot  and  the  care  and 
management  of  the  other  half  dur- 
ing a  child's  minority  is  "the  owner" 
of  the  entire  lot,  in  the  sense  that  she 
shall  sign  for  it  in  petitioning  for  a 
street  improvement.  Allen  v.  Port- 
land (1900)  35  Or.  420,  58  Pac.  509. 

The  equitable  owner  of  property  is 
the  owner  thereof  within  the  meaning 
of  a  statute  requiring  petitions  for 
street  improvement  to  be  signed  by  a 
certain  proportion  of  the  owners  of 
the  abutting  property.    Ibid. 

One  who  conveys  property  to  secure 
a  loan,  and  takes  back  a  lease  for  fif- 
teen years,  with  the  privilege  of  pur- 
chase, is  an  owner  of  the  property, 
and  as  such  entitled  to  sign  a  petition 
for  a  local  improvement.  Laird  v.  Cin- 
cinnati (Ohio)  supra. 

An  executor  who  is  not  the  trustee 
of  a  valid  eiqaress  trust  is  not  the  own- 
er of  the  real  estate  of  his  decedent 
within  the  meaning  of  a  statute  re- 
quiring the  signatures  of  "owners"  to 
a  petition  for  a  public  improvement. 
People  ex  rel.  Brownell  v.  Assessors 
(1908)  109  N.  Y.  Supp.  991. 

Executors  and  trustees  of  an  estate 
to  whom  jointly  it  is  devised,  to  be 
held  and  managed  by  them  during  the 
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lifetime  of  testator's  widow,  with  "full 
discretion  in  the  msnagement  and  con- 
trol of  said  property  with  the  view  of 
increasing  its  value  and  deriving  the 
best  possible  income  therefrom,"  are 
"owners"  within  the  meaning  of  a 
statute  requiring  a  petition  for  repav* 
ing  to  be  signed  by  the  owners  of  the 
majority  of  the  front  footage  on  the 
street  to  be  repaved.  Portsmouth  Sav. 
Bank  v.  Omaha  (1903)  67  Neb.  50,  93 
N.  W.  231;  Shannon  v.  Omaha  (1906) 
73  Neb.  607,  103  N.  W.  53,  106  N.  W. 
592. 

b.  Bemonatrating  against. 

A  township  whose  highways  are 
subject  to  an  assessment  for  benefits 
arising  from  the  construction  of  a 
public  drain  is,  for  the  purpose  of  the 
proceeding,  a  landowner  within  the 
meaning  of  a  provision  of  the  statute 
that  if,  at  a  time  designated,  "two 
thirds  in  number  of  the  landowners 
named  in  such  petition,  residents," 
etc.,  shall  "remonstrate  in  writing 
against  the  construction  of  such  drain 
or  ditch,  such  petition  shall  be  dis- 
missed." Zumbro  v.  Pamin  (1896) 
141  Ind.  480,  40  N.  E.  1085. 

A  county  is  not  a  "landowner"  with- 
in a  provision  of  a  drainage  statute  re- 
quiring the  dismissal  of  the  petition 
upon  remonstrance  of  two  thirds  of 
the  "landowners"  affected,  where  the 
statute  does  not  use  the  term  "land- 
owner" indiscriminately  as  synony- 
mous with  "party"  to  the  proceeding, 
but  differentiates  between  landown- 
ers affected  and  cities,  towns,  or  other 
public  corporations  affected.  Honnold 
V.  Endicott  (1908)  170  Ind.  16,  88  N. 
E.  502. 

A  husband  and  wife  owning  an  es- 
tate by  the  entirety  are  each  owners 
within  the -contemplation  of  a  statute 
providing  for  the  making  of  a  remon- 
strance against  a  proposed  street  im- 
provement by  a  majority  of  the 
resident  owners  of  property  liable  to 
taxation  therefor.  Rhodes  v.  Koch 
(1916)  195  Mo.  App.  182.  189  S.  W. 
641. 

One  having  an  equitable  title  to 
property  as  a  purchaser  thereof,  who 
has  paid  a  portion  of  the  purchase 
price,  is  the  owner  thereof  within  the 
meaning  of  a  statute  providing  for  HIm 


filing  of  a  protest  against  the  letting 
of  a  contract  for  paving  by  "a  major- 
ity of  the  resident  owners  of  the  prop- 
erty liable  to  taxation  therefor,  .  .  . 
who  shall  own  a  majority  of  the  front 
feet  owned  by  residents  of  the  city 
abutting  on  the  street,  avenue,  or  al- 
ley proposed  to  be  improved."  Shaw  v. 
Goben  (1«12)  167  Mo.  App.  125,  161 
S.  W.  209. 

An  executor  or  administrator  in  the 
possession  of,  and  exercising  complete 
control  over,  the  real  property  of  his 
decedent,  and  whose  authori^  to  re- 
monstrate is  not  challenged  by  the 
heirs  or  devisees  of  said  decedent,  is 
an  owner  of  such  real  estate  within  the 
meaning  of  a  statute  authorizing  the 
owner  of  50  per  cent  of  the  foot  front- 
age of  real  estate  subject  to  special 
assessment  for  local  improvements  to 
block  a  proposed  improvement  by  re- 
monstrating against  it.  Chan  v.  South 
Omaha  (1909)  85  Neb.  434.  183  Am. 
St.  Rep.  670,  123  N.  W.  464. 

o.  Giving  noUee  of. 

Executors  who,  by  the  will,  are  giv- 
en full  power  and  control  over  testa- 
tor's realty  for  a  period  of  ten  years, 
with  power  of  sale  thereof,  the  dev- 
isees having  only  a  right  to  the  pro- 
ceeds, are  the  owners  thereof  within 
the  meaning  of  a  statute  requiring 
notice  to  be  given  of  the  making  of  a 
local  improvement  to  the  "owners"  of 
property  affected.  Winchester  v. 
Bush  (1911)  141  Ky.  709,  133  S.  W. 
791. 

Creditors  secured  by  a  conveyance 
of  land  to  a  trustee  to  secure  the  pay- 
ment of  a  debt  are  not  "owners"  of 
the  land  within  the  meaning  of  a  stat- 
ute requiring  notice  and  opportunity 
first  to  be  given  to  abutting  owners 
before  a  local  assessment  is  made. 
Richmond  v.  Williams  (1904)  102  Va. 
738,  47  S.  E.  844. 

d.  Collecting  aaaeaamenta  for. 

The  term  "owner,"  as  used  in  a  atat- 
ute  requiring  tax  bills  for  local  im- 
provements to  state  the  name  of  the 
owner  of  the  property,  denotes  the 
person  whom  the  public  records  show 
to  be  vested  wilii  title,  in  the  absence 
of  knowledge  to  the  coDtraiy*      St. 
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Joseph  use  of  Swenson  v.  Forsee 
(1904)  110  Mo.  App.  127,  84  S,  W.  98. 

A  provision  of  a  city  charter  per- 
mitting owners  of  lands  to  appear  and 
defend  against  the  entry  of  judgment 
for  an  assessment  for  a  local  improve- 
ment will  include  a 'mortgagee  where 
it  is  apparent  from  the  provisions  of 
the  charter  that  the  word  "owner"  is 
not  used  therein  in  its  strict  sense,  but 
that  it  means  persons  interested  in  the 
land.  Morey  v.  Duluth  (1899)  75 
Minn.  2^1,  77  N.  W.  829. 

The  word  "owner,"  as  used  in  a 
statute  providing  that  tax  bills  im- 
posed for  local  improvements  shall  be 
and  become  a  lien  on  the  property 
taxed  therewith,  "and  may  be  collect- 
ed of  the  owner  of  the  land,  and  in  the 
name  of  and  by  the  contractor,"  in- 
cludes encumbrancers.  Morey  En- 
gineering &  Constr.  Co.  v.  St.  Louis 
Artificial  Ice  Rink  Go.  (1912)  242  Mo. 
241,  40  L.R.A.(N.S.)  119,  146  S.  W. 
1142,  Ann.  Gas.  1913G,  1200. 

The  term  "owner,"  as  used  in  the 
provision  of  a  city  charter  that  dues 
for  the  enforcement  of  special  tax 
bills  shall  be  brought  in  the  name  of 
the  contractor,  against  the  owners  of 
the  land,  means  the  legal  owner. 
Granite  Bituminous  Paving  Ck).  v. 
Parkview  Realty  &  Improv.  Go.  (1912) 
168  Mo.  App.  468,  151  S.  W.  479.  But, 
on  rehearing  (199  Mo.  App.  226,  201 
S.  W.  933),  it  was  held  that  the  term 
included  beneficiaries  under  a  deed  of 
trust. 

A  lessee  for  years  is  not  an  owner 
within  the  meaning  of  a  statute  pro- 
viding that  assessments  made  for  the 
cost  of  constructing  a  sewer  may  be 
collected  against  the  owner  personally, 
or  by  enforcement  of  a  lien  upon  the 
property  subject  thereto.  Davis  v. 
V.  Cincinnati  (1880)  36  Ohio  St.  24. 

One  who  is  in  the  possession  of 
property,  who  was  the  record  owner 
when  assessments  for  a  local  improve- 
ment were  levied,  and  whose  name 
appears  as  owner  upon  the  assessment 
roll  and  in  the  certificate  of  delin- 
quency, is  the  "owner"  of  the  property 
'Within  the  meaning  of  a  statute  re- 
quiring notice  to  be  given  to  the 
"owner"  by  the  holder  of  a  certificate 
of  delinquency,  of  his  application  to 
the  city  treasurer  for  a  deed,  so  as  to 


furnish  such  owner  an  opportunity 
to  redeem  before  the  issuance  of  such 
deed,  notwithstanding  after  the  issu- 
ance of  the  delinquent  certificate  he 
had  given  a  mortgage  in  the  form  of 
an  absolute  deed  to  another,  which 
was  recorded,  whereby  such  other  be- 
came the  apparent  record  owner. 
Smith  V.  Graver  (1916)  89  Wash.  243, 
184  Pac.  166. 

VII.  In  statute*  relating  to  formation  of 
drainage  or  irrigation  districts. 

See  caution  at  the  beginning  of  this 
note. 

The  question  whether  holders  of 
small  residence  lots  in  towns  and  cit- 
ies are  "owners  of  land"  within  the 
meaning  of  a  statute  providing  for  the 
formation  of  irrigation  districts  was 
referred  to  but  not  decided  in  Fall- 
brook  Irrig.  Dist.  v.  Abila  (1895)  106 
Cal.  355,  89  Pac.  794. 

The  holder  of  a  certificate  of  pur- 
chase from  the  state  for  certain  school 
lands  within  the  proposed  district,  up- 
on which  he  has  paid  only  a  portion 
of  the  purchase  money,  is  not  a  "free- 
holder owning  land,"  within  the  mean- 
ing of  a  statute  providing  for  the  for- 
mation of  irrigation  districts.    Ibid. 

An  occupant  of  unsurveyed  public 
lands,  which  he  has  entered  with  the 
intent  of  procuring  the  government 
title  thereto,  is  an  "owner"  within  the 
meaning  of  that  term  in  the  charter 
of  an  irrigation  company  which  is  or- 
ganized to  procure  a  supply  of  water 
and  distribute  it  among  its  stockhold- 
ers for  use  upon  lands  owned  by  them. 
Miller  v.  Imperial  Valley  Water  Go. 
(1909)  156  Cal.  27,  24  L.R.A.(N.S.) 
872, 103  Pac.  227. 

It  was  left  an  open  question  in 
Fallbrook  Irrig.  Dist.  v.  Abila  (Cal.) 
supra,  whether  or  not  a  tenant  in  com- 
mon is  to  be  considered  as  an  owner 
of  land  within  the  meaning  of  a  stat- 
ute providing  for  the  formation  of  ir- 
rigation districts. 

The  interest  which  the  wife  has  in 
community  property  during  her  hus- 
band's lifetime  does  not  constitute  her 
an  "owner"  of  land  within  the  mean- 
ing of  a  statute  providing  for  the  for- 
mation of  an  irrigation  district.    Ibid. 

Mortgagees  are  not  owners  within 
the  meaning  of  the  statute  requiring 


Digitized  by  VjOOQIC 


792 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


"s  majority  in  interest  of  the  owners" 
to  join  in  incorporating  a  drainage 
district.  Sibbett  v.  Steele  (1912)  240 
Mo.  85,  144  S.  W.  439. 

YIII.  In  statutea  relating  to  the  aaaeaa- 
fnent  and  collection  of  taxes. 

See  caution  at  the  beginning  of  this 
note. 

A  father  who,  acting  as  the  agent 
of  his  son,  bought  and  paid  for  certain 
land  and  toolc  a  deed  of*  it,  made  to  his 
son,  as  grantee,  which  he  held  for  the 
sole  benefit  of  his  son,  but  without  the 
son's  knowledge,  until  his  own  death, 
ten  years  later,  is  not  the  "owner"  of 
the  land  within  the  meaning  of  a  stat- 
ute requiring  real  estate  to  be  as- 
sessed "to  the  person  who  is  either  the 
owner  or  in  possession  thereof." 
Stone  V.  New  England  Box  Co.  (1913) 
216  Mass.  8,  102  N.  E.  949. 

A  vendee  of  realty,  in  possession 
under  an  executory  contract  of  sale, 
is  the  "owner  thereof"  within  the 
meaning  of  a  statute  providing  that  all 
taxable  property  shall  be  listed  and 
assessed  each  year  in  the  name  of  the 
owner  thereof.  Bowls  v.  Oklahoma 
City  (1909)  24  Okla.'579,  24  L.R.A. 
(N.S.)  1299,  104  Pac.  902. 

A  vendee  of  school  lands  of  a  state, 
in  possession  under  a  contract  of  sale, 
is  the  owner  thereof  for  the  purpose 
of  taxation.  Zimmerman  v.  Cimarron 
County  (1917)  —  Okla.  — ,  162  Pac. 
489;  Boone  v.  Porter  (1916)  45  Okla. 
615,  146  Pac.  684. 

The  word  "owner,"  as  used  in  a 
statute  which  provides  that,  in  assess- 
ing real  estate,  the  assessor  shall  make 
out  a  "complete  list  of  all  lands  or  lots 
subject  to  taxation,  showing  the  names 
and  owners,  if  known  to  him,"  signifies 
the  owner  of  an  estate  in  possession 
at  the  time  of  assessment,  and  not  a 
prior  owner,  or  the  owner  of  an  es- 
tate in  expectancy,  or  of  any  exec- 
utory or  contingent  interest.  Re 
Wenatchee  Heights  Orchard  Co. 
(1914)  212  Fed.  787. 

The  word  "owner,"  as  used  in  a 
statute  providing  for  the  foreclosure 
of  tax  liens,  will  not  include  an  at- 
taching creditor,  where  it  is  apparent 
that,  throughout  the  Revenue  Act,  the 
word  is  employed  in  the  sense  of  ab- 
solute owner.    Leigh  v.  Green  (1901) 


62  Neb.  844,  89  Am.  St.  Rep.  761,  86 
N.  W.  1093,  s.  c.  on  subsequent  appeal 
(1902)  64  Neb.  533,  101  Am.  St.  Rep. 
592,  90  N.  W.  266. 

A  husband  is  not  the  owner  of  real 
estate  belonging  to  his  wife,  within 
the  meaning  of  'a  statute  providing 
that  real  estate  shall  be  assessed  and 
taxed  in  the  name  of  the  owner. 
Smith  V.  Read  (1883)  51  Conn.  10. 

IX.  In  statutes  creating  exetnptions  from 

taxation. 

See  caution  at  the  beginning  of  this 
note. 

A  lessee  is  not  the  owner  of  prop- 
erty within  the  meaning  of  a  statute 
exempting  from  taxation  property 
"owned"  by  associations  of  a  certain 
character.  Katzer  v.  Milwaukee 
(1899)  104  Wis.  16,  79  N.  W.  745,  80 
N.  W.  41;  Douglas  County  Agri.  Soc. 
v.  Douglas  County  (1899)  104  Wis. 
429,  80  N,  W.  740. 

Land  held  under  lease,  even  though 
it  be  a  long-time  lease,  with  privilege 
of  indefinite  renewal,  is  not  owned 
within  the  meaning  of  a  statute  which 
provides  that  the  assessed  value  of  a 
building  in  which  a  bank  conducts  its 
business,  "if  owned  by  the  bank,  in- 
cluding the  land  on  which  it  is  locat- 
ed, if  owned  by  such  bank,"  shall  be 
deducted  from  the  total  value  of  the 
shares  of  stock,  for  the  purpose  of 
taxation.  State  ex  rel.  Marshall  &  I. 
Bank  v.  Leuch  (1914)  155  Wis.  500. 
144  N.  W.  1122. 

Land  leased  by  a  street  railway 
company  for  a  term  of  five  years  is 
within  a  statute  providing  that  where 
a  street  railway  company  pays  the  li- 
cense fee  therein  provided,  "all  per- 
sonal property,  franchises,  and  real 
estate  owned  and  actually  and  neces- 
sarily used"  by  such  company  in  the 
operation  of  its  business  shall  be  ex- 
empt from  taxation.  Merrill  R.  & 
Lighting  Co.  v.  Merrill  (1903)  119 
Wis.  249,  96  N.  W.  686. 

X.  In   statutes    declaring   who    mav   re- 

deem from  tax  sales. 

See  caution  at  the  beginning  of  this 
note. 

In  construing  the  redemption  laws 
the  courts  hold  that  the  word  "owner" 
is  a  generic  term  which  embraces  the 
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different  species  of  interest  which 
may  be  carved  out  of  a  fee-simple  es- 
tate. Hodges  V.  Harkleroad  (1906) 
74  Ariu  848,  8&  S.  W.  779;  Adams  v. 
Beale  (1866)  19  Iowa,  61. 

The  "owner,"  within  the  meaning  of 
such  statute,  is  anyone  who  has  a  sub- 
stantial interest  in  the  premises. 
Steele  v.  Dye  (1909)  81  Kan.  286,  106 
Pac.  700. 

The  term  "owner,"  as  used  in  such 
statutes,  has  been  construed  to  include 
mortgagees,  judgment  creditors,  and 
holders  of  contingent  interests  in  the 
land  affected  by  the  sale.  Lane  v. 
Wright  (1903)  121  Iowa,  876,  100  Am. 
St.  Rep.  862,  96  N.  W.  902. 

The  words  "owner  or  any  person 
interested  personally,"  as  used  in  a 
statute  defining  the  class  of  persons 
entitled  to  redeem  property  sold  for 
taxes,  mean  not  only  one  who  owns 
by  a  perfect  title,  but  also  include  in 
their  meaning  one  who  possesses  as. 
owner.  Richards  v.  Nylka  Land  Co. 
(1918)  143  La.  — ,  79  So.  208. 

One  in  possession  under  a  claim  of 
right,  and  who  has  paid  a  tax  on  the 
land  assessed  to  the  heirs  of  a  former 
owner,  can  be  found  to  be  the  owner 
of  the  land,  entitled  to  redeem  it  from 
a  tax  sale,  within  the  meaning  of  a 
statute  authorizing  redemption  by 
such  owner.  Hillis  v.  O'Keefe  (1905) 
189  Mass.  139,  76  N.  E.  147. 

One  in  possession  of  property  as 
owner  when  an  assessment  and  tax 
sale  were  made  is  the  "owner"  with- 
in the  meaning  of  a  statute  authoriz- 
ing the  owner  to  redeem  property  sold 
at  a  tax  sale.  Bentley  v.  Cavallier 
(1908)  121  La.  60,  46  So.  101. 

The  word  "owner,"  as  used  in  a 
statute  declaring  that  the  "owner" 
may  redeem  from  a  tax  sale,  includes 
the  person  charged  for  the  taxes  as 
owner.  Townshend  v.  Shaffer  (1887) 
30  W.  Va.  176,  3  S.  E.  586. 

One  who  owns  a  piece  of  land  sub- 
ject to  the  life  interest  of  his  father, 
and  subject  to  a  reduction  of  his  in- 
terest by  the  birth  of  other  children 
to  his  father,  who  might  be  living,  or 
their  descendants,  at  the  time  of  the 
father's  death,  is  the  "owner"  of  the 
land  within  the  meaning  of  a  statute 
peimitting  such  owner  to  redeem  from 


a    tax    sale.      Hodges    v.    Harkleroad 
(1905)  74  Ark.  348,  85  S.  W.  779. 

One  who  has  purchased  real  estate 
at  a  tax  sale  is  the  "owner"  thereof 
and  therefore  entitled  to  redeem  it 
from  taxes  assessed  in  years  previous 
to  the  time  when  he  became  such  pur- 
chaser, within  the  meaning  of  the  stat- 
ute authorizing  redemption  to  be  made 
by  the  "owner."  Rogers  v.  Lynn 
(1909)  200  Mass.  354,  86  N.  E.  889. 

A  grantee  of  a  holder  of  a  tax  deed 
in  whose  favor  the  five-year  Statute 
of  Limitations  has  run  against  the 
original  owner,  and  who  h^s  taken 
possession  under  the  deed,  which  is 
good  on  its  face,  is  an  owner  within 
the  meaning  of  a  statute  providing 
that  "any  owner,  his  agent  or  attorney, 
may  redeem  land  sold  for  taxes." 
Banchor  v.  Proctor  (1913)  88  Kan. 
610,  129  Pac.  526. 

A  mortgagee  of  land  is  not  an  "own- 
er" of  the  mortgaged  property,  and  as 
such  entitled  to  redeem  it  from  a  tax 
sale.  Mixon  v.  Stanley  (1897)  100  6a. 
872,  28  S.  E.  440. 

But  a  trustee  under  a  deed  of  trust 
being  a  purchaser,,  and  holding  the 
legal  title,  is  an  "owner,"  having  a 
right  to  redeem  from  a  tax  sale.  Clark 
v.  McClaugherty  (1903)  53  W.  Va.  376, 
44  S.  E.  269. 

A  mortgagor,  after  foreclosure  and 
sale,  is  not  the  owner  of  the  land,  with- 
in the  meaning  of  a  statute  authoriz- 
ing such  owner  to  redeem  from  a  tax 
sale.  Silva  v.  Turner  (1896)  166 
Mass.  407,  44  N.  E.  632. 

XI.  In  homeatead  exemption  statutes. 

See  caution  at  the  beginning  of  this 
note. 

The  word  "owner,"  within  the  mean- 
ing of  the  Homestead  Exemption  Law, 
includes  all  who  have  a  claim  or  in- 
terest in  the  property,  even  though  it 
is  an  undivided  interest,  or  falls  far 
short  of  absolute  ownership  in  fee. 
Lozo  v.  Sutherland  (1878)  38  Mich. 
168. 

One  having  the  entire  equitable  es- 
tate in  property  is  the  "owner"  there- 
of within  the  meaning  of  a  statute  de- 
claring exempt  homestead  property 
"owned  and  occupied  by  a  resident  of 
this  state."  Dreutzer  v.  Bell  (1860) 
11  Wis.  114. 
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The  equitable  owner  of  land,  in  pos- 
session thereof  under  a  contract  of 
purchase,  is  the  owner  thereof  within 
the  meaning  of  the  statute  exempting 
"a  homestead,  consisting  of  any  quan- 
tity of  land  not  exceeding  eighty  acres 
.  .  .  to  be  selected  by  the  owner 
thiereof  ...  or  instead  thereof  at 
the  option  of  the  owner,  a  quantity  of 
land,  not  exceeding  in  amount  one  lot, 
being  within  an  incorporated  town, 
city  or  village  .  .  .  owned  and  oc- 
cupied by  any  resident  of  this  state." 
Wilder  v.  Haughey  (1874)  21  Minn. 
101. 

The  owner  of  a  life  estate  in  land, 
as  well  as  the  owner  of  the  fee  therein, 
may  be  considered  as  the  owner  with- 
in the  meaning  of  the  Homestead  Act, 
providing  for  the  exemption  from  levy 
and  forced  sale  of  the  plot  of  ground 
and  buildings  thereon,  occupied  as  a 
residence  and  owned  by  the  debtor,  be- 
ing a  householder  and  having  a  fam- 
ily, to  the  value  of  $1,000.  Deere  v. 
Chapman  (1861)  25  111.  610,  79  Am. 
Dec.  350. 

A  remainderman  who,  with  his  fam- 
ily, resides  on  a^farm  of  which  his 
mother  is  the  life  tenant,  and  nonres- 
ident, may  be  considered,  the  "owner" 
of  the  land  within  the  meaning  of  a 
statutory  provision  that  a  homestead 
of  160  acres  of  farming  land,  occupied 
as  a  residence  by  the  family  of  the 
owner,  shall  be  exempted  from  sale 
under  any  process  of  law.  Grattan  v. 
Trego  (1915)  140  C.  C.  A.  579,  225 
Fed.  705. 

A  husband  who  occupies  as  a  fam- 
ily homestead,  real  estate  held  by  his 
wife  as  her  separate  property,  is  not 
the  "owner"  of  such  homestead  within 
the  meaning  of  a  statute  relating  to 
the  exemption  of  property  from  execu- 
tion. Davis  V.  Dodds  (1870)  20  Ohio 
St.  473. 

One  who  has  acquired  a  homestead 
right  in  property  as  surviving  hus- 
band of  the  owner  of  the  fee,  which 
descended  to  her  son,  is  the  "owner" 
within  the  meaning  of  a  statute  which 
provides  that  "the  owner"  may  from 
time  to  time  change  the  limits  of  the 
homestead,  or  may  change  it  entirely, 
without  losing  the  exemption  priv- 
ilege. Qreen  v.  Root  (1898)  62  Fed. 
191. 


A  lessee  in  possession  may  be  con- 
sidered the  owner  of  property  within 
the  meaning  of  a  statute  providing 
that  a  homestead  of  160  acres  of  farm- 
ing land,  occupied  as  a  residence  by 
the  family  as  the  owner,  shall  be  ex- 
empted from  sale  under  any  process 
of  law.  Grattan  v.  Trego  (1915)  140 
C.  C.  A,  579,  225  Fed.  705. 

When  all  the  real  and  personal  prop- 
erty of  an  insolvent  debtor  has  been, 
either  by  a  general  assignment  by  him- 
self, or  as  a  result  of  an  adjudication 
in  bankruptcy,  transferred  to  an  as- 
signee or  trustee,  subject  only  to  the 
debtor's  reserved  right  or  claim  of  ex- 
emption, he  cannot  be  said  to  be  the 
"owner"  thereafter  of  the  homestead, 
within  the  meaning  of  a  statute  pro- 
viding that  the  head  of  the  family,  not 
the  "owner  of  a  homestead,"  may,  in 
lieu  thereof,  hold  exempt  property  not 
exceeding  $500  in  value.    Re  Hewitt 

(1917)  244  Fed.  245. 

A  bankrupt  having  title  to  a  home- 
stead which  did  not  sell  in  the  bank- 
ruptcy proceeding  for  enough  to  satis- 
fy mortgages  against  it  was  "not  the 
owner  of  a  homestead,"  within  the 
meaning   of   such   statute.     Re  Stitt 

(1918)  —  C.  C.  A.  — ,  252  Fed-  1. 

Xil.  In    statutes    declaring    teho    may 
redeem  from  sale  under  execution. 

See  caution  at  the  beginning  of  this 
note. 

The  word  "owner,"  as  used  in  a  stat- 
ute relating  to  the  redemption  of  reaf 
estate  from  execution  sale,  means  any 
owner  of  the  real  estate  redeemed 
whose  interest  was  subject  to  the  pay' 
ment  of  the  judgment  upon  which  it 
was  sold,  without  regard  to  whether  he 
is  the  judgment  debtor  or  claims  under 
him  or  not.  Lemmon  v.  Osborn  (1899) 
163  Ind.  172,  54  N.  E.  1058. 

XUI.  In   mechanics'    Uen  statutes. 

See  caution  at  the  beginning  of  this 
note. 

The  word  "owner,"  as  used  in 
mechanics'  lien  statntes,  is  not  limited 
in  its  meaning  to  an  owner  of  the  fee 
(Eastein  Ohio  Oil  Co.  v.  McEvoy 
(1907)  75  Kan.  515,  89  Pac.  1048),  but 
means  the  owner  of  any  interest  in  the 
lands  (Sorg  v.  Crandall  (1908)  233  111. 
79,  84  N.  E.  181),  and  includes  every 
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character  of  title,  whether  legal  or 
equitable,  fee-simple  or  leasehold 
(Crutcher  v.  Block  (1907)  19  Okla. 
246,  91  Pac.  895,  14  Ann.  Gas.  1029). 

In  McDermott  v.  Palmer  (1851)  11 
Barb.  (N.  Y.)  9,  it  was  held  that  the 
word  "owner,"  as  used  in  the  Me- 
chanics' Lien  Statute,  meant  the  per- 
son who  employed  the  contractor  and 
for  whom  the  work  was  done  under  the 
contract;  but  this  conclusion  is  dis- 
approved in  Loonie  v.  Hogan  (1854)  9 
N.  Y.  486,  441,  61  Am.  Dec.  688. 

One  who  has  a  government  home- 
stead filing  upon  land  and  is  resident 
thereon  is  the  "owner"  thereof  within 
the  meaning  of  a  Mechanics'  Lien  Law 
which  declares  that  "every  person  for 
whose  immediate  use  and  benefit  any 
building,  erection,  or  improvement  is 
made  .  .  .  shall  be  included  in 
word  'owner'  thereof."  Mahon  v. 
Surerus  (1899)  9  N.  D.  57,  81  N.  W. 
64. 

It  has  been  held  in  some  states  that 
one  in  possession  of  lands  under  a  con- 
tract to  purchase  is  the  "owner"  of 
the  land  in  the  sense  in  which  that 
word  is  used  in  the  Mechanics'  Lien 
Law  (Ridgeway  v.  Broadway  (1912) 
91  S.  C  544,  75  S.  E.  132),  especially 
where  the  statute  provides  that  "every 
person  for  whose  immediate  use  or 
benefit  any  building,  erection  or  im^ 
provement  is  made  shall  be  included 
in  the  words  'owners  thereof  "  (Salzer 
Lumber  Co.  v.  Glaflin  (1907)  16  N.  D. 
601,  118  N.  W.  1.036). 

But  in  other  states  it  has  been  held 
that  a  contract  to  purchase  land  does 
not,  so  long  as  any  of  the  purchase 
price  remains  unpaid,  constitute  the 
vendee  the  "owner"  within  the  Me- 
chanics' Lien  Statute.  Galveston  Ex- 
hibition Asso.  V.  Perkins  (1891)  80 
Tex.  62,  15  S.  W.  633;  Faber  v.,  Muir 
(1901)  27  Tex.  Civ,  App.  27,  64  S.  W. 
938;  Hubbell  v.  Texas  Southern  R.  Co. 
(1910)  59  Tex.  Civ.  App.  185,  126  S. 
W.  313;  Eardley  Bros.  v.  Burt  (1916) 
—  Tex.  Civ.  App.  — ,  182  S.  W.  721. 

A  purchaser  of  land  under  an  execu- 
tory contract  who  subsequently  fails 
to  comply  with  his  contract  and  re- 
ceive a  deed  is  not  the  "owner"  with- 
in the  meaning  of  the  statute.  Wil- 
liam   Cameron   &   Co.   v.   Truehe&rt 


(1914)  —  Tex.  Civ.  App.  -—,  165  S.  W. 
88. 

The  word  "owner"  in  statutes  re- 
lating to  mechanics'  liens  has  been 
construed  to  mean  the  owner  of  the 
legal  title,  the  vendor  before  the  ac- 
tual conveyance  of  the  land,  and  not 
tiie  vendee  under  a  contract  for  the 
same.  Thaxter  v.  Williams  (1888)  14 
Pick.  (Mass.)  49;  Lamb  v.  Cannon 
(1876)  38  N.  J.  L.  362;  Metcalf  v. 
Hunnewell,  1  Gray  (Mass.)  297; 
Hayes  v.  Fessenden  (1870)  106  Mass. 
228;  Guy  v.  Carriere  (1855)  5  Cal. 
6li;  Johnson  v.  Pike  (1853)  35  Me. 
291;  Steinmetz  v.  Boudinot  (1817)  3 
Serg.  &  R.  (Pa.)  641 ;  Miller  v.  Mead 
(1891)  127  N.  Y.  544,  13  L.R.A.  701, 
28  N.  E.  387;  Packard  v.  Sugarman 
(1900)  81  Misc.  623,  66  N.  Y.  Supp. 
30;  Schnaufer  v.  Ahr  (1907)  63  Misc. 
299,  103  N.  Y.  Supp.  196. 

The  vendor  under  a  land  contract 
by  which  the  vendee  was  i:equired  to 
erect  a  building  at  once,  and  the  title 
to  both  the  building  and  land  was  to 
remain  in  the  vendqr  until  full  pay- 
ment was  made,  is  the  owner  of  the 
premises  within  the  meaning  of  the 
Mechanics'  Lien  Law.  Edwards  & 
MeC.  Lumber  Co.  v.  Mosher  (1894)  88 
Wis.  672,  60  N.  W.  264. 

But  one  who  has  entered  into  a  con- 
tract to  convey  premises  upon  which 
a  building  is  erected  by  the  purchaser 
is  not  "the  owner  of  the  building'* 
within  the  meaning  of  the  Mechanics' 
Lien  Act.  Loonie  v.  Hogan  (1864)  9 
N.  Y.  436,  61  Am.  Dec.  683. 

Persons  having  a  grantor's  lien  on 
property  are  not  the  "owners"  thereof 
within  the  meaning  of  a  Mechanics' 
Lien  Statute  which  declares  that  the 
word  "owner"  Includes  any  person 
having  a  transferable  or  conveyable  in- 
terest in  the  claim.  Griffin  v.  Seymour 
(1900)  16  Colo.  App.  487,  63  Pac.  809. 

A  lessee  may  be  an  owner  within  the 
meaning  of  a  Mechanics'  Lien  Law. 
Choteau  v.  Thompson  (1853)  2  CHiio 
St.  114;  Block  v.  Pearson  (1907)  19 
Okla.  422,  91  Pac.  714;  Jarrell  v.  Block 
(1907)  19  Okla.  467,  92  Pac.  167;  Poole 
V.  Fellows  (1903)  26  R  I.  64,  54  Atl. 
772. 

A  tenant  in  possession  who  con- 
structs an  improvement  for  his  own 
use  and  benefit  comes  within  the  statu- 
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tory  designation  of  an  owner,  made 
by  a  Mechanics'  Lien  Law  which  pro- 
vides that  "an  owner,  within  the  mean- 
inff  of  the  statute,  is  any  person  for 
whose  use  or  benefit,  any  building, 
erection,  or  other  improvement  is 
made."  Webster  City  Steel  Radiator 
Co.  V.  Chamberlin  (1908)  187  Iowa, 
717,  115  N.  W.  504. 

A  lessee  under  a  ninety-nine-year 
lease  is  the  owner  within  the  meaning 
of  the  Mechanics'  Lien  Law.  Ogbum 
Gravel  jCo.  v.  Watson  Co.  (1916)  — 
Tex.  Civ.  App.  — ,  190  S.  W.  205. 

A  wife  upon  whose  land  a  house  was 
erected  under  contract  with  her  hus- 
band is  the  "owner"  within  the  mean- 
ing of  the.  Mechanics'  Lien  Law  pro- 
viding that  "every  person  .  .  .  for 
whose  immediate  use,  enjoyment  or 
benefit  any  building,  erection  or  im- 
provement shall  be  made,  shall  be  in- 
cluded within  the  words  'owner  or 
proprietor*  thereof  under  this  chap- 
ter." Burgwald  v.  Weippert  (1871) 
49  Mo.  60. 

The  word  "owner,"  as  used  in  a 
statute  requiring  the  statement  filed 
to  preserve  a  mechanics'  lien  to  con- 
tain a  true  description  of  the  prop- 
erty "with  the  name  of  the  owner  or 
owners,"  means  the  owner  at  the  time 
the  statement  is  made  and  filed,  rather 
than  one  who  sold  the  property  after 
the  commencement  of  the  improve- 
ment and  before  the  filing  of  the  lien. 
Davis  V.  Big  Horn  Lumber  Co.  (1906) 
14  Wyo.  517,  85  Pac.  980.  Citing  Cor- 
bett  V.  Chambers  (1896)  109  Cal.  178, 
41  Pac.  873;  Sprague  Invest.  Co.  v. 
Mouat  Lumber  &  Invest.  Co.  (1899)  14 
Colo.  App.  107,  60  Pac.  179;  Willamette 
Lumbering  Co.  v.  McLeod  (1896)  27 
Or.  272,  40  Pac.  93;  Collins  v.  Snoke 
(1894)  9  Wash.  566,  38  Pac.  161;  Ed- 
wards V.  Derrickson  (1859)  28  N.  J.  L. 
39. 

A  provision  in  a  statute  giving  a 
lien  in  favor  of  any  person  who  shall 
do  any  labor  upon  or  furnish  any  ma- 
terial for  any  building  by  virtue  of 
any  contract  with  the  owner,  that 
"every  person  for  whose  immediate 
use  or  benefit  any  building,  erection, 
or  other  improvement  is  made,  having 
the  capacity  to  contract,  including 
guardians  of  minors  or  other  persons, 
shall  be  included  in  the  word  'own- 


er,' "  is  not  a  limitation  upon  the  term 
"owner,"  but  is  intended  to  extend  it 
so  as  to  include  persons  who  would 
not  ordinarily  be  held  to  come  within 
the  meaning.  Janes  v.  Osborne  (1899) 
108  Iowa,  409,  79  N.  W.  143;  Ward  v. 
Nolde  (1914)  269  Mo.  285,  168  S.  W. 
596. 

The  word  "owner,"  as  used  in  a 
statute  giving  the  right  to  a  lien  to 
whoever  performs  labor  or  furnishes 
material  or  machinery  for  erecting, 
constructing,  altering,  or  repairing 
any  house,  etc.,  "by  virtue  of  the  con- 
tract or  agreement  with  the  owner  or 
agent  thereof,"  does  not  mean  the 
absolute  owner  of  the  building,  but 
the  owner  of  any  estate  or  interest  in 
the  building  which  the  court  may  or- 
der sold.  Benjamin  v.  Wilson  (1886) 
34  Minn.  517,  26  N.  W.  725. 

Inasmuch  as  a  tenant  in  common  is 
the  owner  of  the  land  w against  every- 
one but  his  co-owner,  a  contract  with 
one  tenant  in  common  to  which  no  ob- 
jection was  made  was  a  "contract  with 
the  owner"  within  the  meaning  of  a 
statute  giving  a  mechanics'  lien  for 
materials  furnished  under  contract 
with  the  owner.  William  Cameron  & 
Co.  V.  Trueheart  (1914)  —  Tex.  Civ. 
App.  — ,  165  S.  W.  58. 

A  purchaser  of  land  under  a  verbal, 
executed  contract  is  the  owner  thereof 
within  a  statute  providing  that  a  ma- 
terialman who  furnishes  material  un- 
der a  contract  with  the  owner  shall 
have  a  lien  upon  the  improvements, 
though  he  may  not  be  considered  such 
where  he  has  not  yet  completely  per- 
formed.   Ibid. 

The  word  "owner"  as  used  in  the 
Mechanics'  Lien  Law  giving  a  lien  to 
any  person  who  shall,  by  contract  with 
the  "owner"  of  any  plot  or  piece  of 
land,  furnish  labor  or  material,  in- 
cludes the  owner  in  equity  as  well  as 
at  law.  Springer  V.  Kroeschell  (1896) 
161  111.  358,  43  N.  E.  1084;  Atkins  v. 
Little  (1871)  17  Minn.  342,  Gil.  320; 
Carey-Lombard  Lumber  Co.  v.  Bier- 
bauer  (1899)  76  Minn.  434,  79  N.  W. 
541. 

A  person  who  has  paid  the  consid- 
eration for  land,  although  it  is  deeded 
to  another,  is  the  "owner"  thereof 
within  the  meaning  of  a  statute  giv- 
ing a  lien  for  labor  or  material  fur- 
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nished  under  a  contract  with  the  own- 
er. J.  F.  An<ierson  Lumber  Co.  v. 
Spears  (1910)  25  S.  D.  624,  127  N.  W. 
€43. 

A  mortgagor  of  land  is  the  owner 
thereof  within  the  meaning  of  a  stat- 
ute giving  a  lien  for  materials  fur- 
nished under  contract  with  the  owner. 
Tanner  v.  Bell  C1878)  61  6a.  584. 

A  mortgagee  out  of  possession  is 
not  an  owner  within  the  meaning  of 
a  statute  permitting  a  mechanics'  lien 
for  lumber  and  materials  furnished  by 
the  consent  of  the  owner,  so  as  to 
charge  his  interest  with  the  lien  in 
case  he  knowingly  permits  materials 
to  be  furnished  without  protest  AUis- 
Chalmers  Co.  v.  Central  Trust  Co. 
(1911)  89  L.R.A.(N.S.)  84,  111  C.  C. 
A.  428, 190  Fed.  700;  Central  Trust  Co. 
V.  Bodwell  Water  Power  Co.  (1910) 
181  Fed.  735. 

The  administrator  of  an  estate  is 
not  the  "owner  or  proprietor"  of  the 
lands  of  the  estate  within  the  meaning 
of  a  Mechanics'  Lien  Law  authorizing 
a  lien  for  materials  furnished  under 
contract  with  the  owner  or  proprietor 
of  the  building.  Doke  v.  Benton  Coun- 
ty Lumber  Co.  (1914)  114  Ark.  1,  52 
L.R.A.(N.S.)  870,  169  S.  W.  327. 

The  relationship  sustained  by  a 
school  district  to  the  school  property 
is  not  that  of  "owner"  within  a  stat- 
ute giving  a  mechanics'  lien  for  work 
done  or  materials  furnished  under  a 
contract,  express  or  implied,  with  the 
owner  of  the  land,  his  agent  or  trus- 
tee. Florman  v.  School  Dist.  (1895)  6 
Colo.  App.  319,  40  Pac.  469. 

A  vendor  under  an  executory  con- 
tract of  sale,  whose  vendee  is  in  pos- 
session and  has  made  improvements 
by  erecting  buildings  on  such  real  es- 
tate, is  not  the  owner  thereof  within 
the  meaning  of  a  statute  giving  a  lien 
for  work  done  or  material  furnished 
for  the  erection  of  any  building  under 
a  contract  with  the  owner  "to  the  ex- 
tent of  the  right,  title  and  interest 
owned  therein  by  the  owner  thereof 
for  whose  immediate  us6  or  benefit 
such  labor  was  done  or  things  fur- 
nished," and  specifying  that  "every 
person  for  whose  immediate  use  and 
•benefit,  any  building,  erection  or  im- 
provement is  made  .  .  .  shall  be 
included  in  the  word  'owners  there- 


of.'" Johnson  v.  Soliday  (1910)  19 
N.  D.  463,  126  N.  W.  99. 

One  in  possession  under  a  contract 
to  purchase  is  an  "owner"  within  the 
meaning  of  a  Mechaivcs'  Lien  Law 
which  provides  that  the  mechanic  or 
materialman,  upon  complying  with  its 
provisions,  shall  have  a  lien  "to  the 
extent  of  the  right,  title,  and  interest 
at  that  time  existing  of  such  owner." 
Belmont  v.  Smith  (1853)  1  Duer,  675, 
11  N.  Y.  Leg.  Obs.  216. 

Where  other  provisions  of  the  stat- 
ute giving  a  mechanics'  lien  show  that 
the  term  "owners"  was  used  therein 
to  designate  the  contractor  or  debtor, 
it  will  be  given  that  meaning  in  con- 
struing a  provision  requiring  notice 
of  the  filing  of  the  petition  to  be  given 
to  the  "owner  of  the  land."  Howard  v. 
Robinson  (1849)  5  Cush.  (Mass.)  119. 

The  word  "owner,"  as  used  in  a  stat- 
ute requiring  notice  to  be  given  to 
"the  owner  of  the  property  to  be  af- 
fected by  the  lien"  of  an  intention  to 
claim  a  mechanics'  lien  thereon,  does 
not  necessarily  mean  the  owner  in  fee, 
but  denotes  the  person  by  whose  au- 
thority the  work  is  done.  Webber 
Lumber    &    Supply    Co.    v.    Erickson 

(1913)  216  Mass.  81,  102  N.  E.  940. 
The  word  "owner,"  as  used  in  the 

provisions  of  a  statute  relating  to  giv- 
ing notice  of  a  mechanics'  lien  to  the 
owner  of  the  property  to  be  affected, 
means  the  owner  of  the  estate  to  be 
affected.  Poole  v.  Fellows  (1903)  25 
B.  L  64,  64  Atl.  772. 

One  in  actual  possession  under  an 
unrecorded  deed  is  the  "owner"  of  the 
premises  within  the  meaning  of  the 
provisions  of  the  Mechanics'  Lien  Law 
as  to  the  person  upon  whom  notice  of 
lien  may  be  served.  Vogel  &  B.  Co.  v. 
Montgomery  (1909)  133  App.  Div.  836, 
118  N.  Y.  Supp.  10. 

The  word  "owner,"  as  used  in  a 
Mechanics'  Lien  Law  providing  that 
"all  suits  and  actions  by  subcontrac- 
tors shall  be  against  both  the  con- 
tractor and  owner  jointly,"  must  be 
construed  to  mean  "owners"  where 
the  title  is  held  by  more  than  one  per- 
son.   Herbert    Boiler    Co.    v.    Lewis 

(1914)  185  UL  App.  384. 

A  mortgagee  is  not  an  owner  with- 
in the  meaning  of  a  Mechanics'  Lien 
Law  requiring  notice  t>  the  owner  of 


Digitized  by  VjOOQIC 


798 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


suit  upon  a  lien  claim.    Tompkins  ▼. 
Horton  (1874)  25  N,  J.  Eq.  284. 

The  holder  of  a  promissory  note  se- 
cured by  a  deed  of  trust  on  real  estate 
is  not  "the  owner"  of  the  land  within 
the  meaning  of  the  Mechanics'  Lien 
Act,  and  therefore  an  indispensable 
party  to  an  action  to  foreclose  the  lien. 
Cornell  v.  Conine-Baton  Lumber  Co. 
(1897)  9  Colo.  App,  225,  47  Pac.  912. 

XIV.  In  statutes  requiring  conatntotion 

of  cattle  guards. 

See  caution  at  the  beginning  of  this 
note. 

A  tenant  in  possession  of  land  is 
not  "the  owner  of  the  land"  within  the 
meaning  of  a  statute  requiring  railway 
companies  to  put  in  and  keep  in  repair 
cattle  guards  "whenever  the  owner  of 
the  land  through  which  the  road 
passes  shall  make  demand  upon  them 
or  their  agents."  Louisville  &  N.  R. 
Co.  V.  Murphree  (1900)  129  Ala.  432, 
29  So.  692. 

A  tenant  in  possession  is  not  the 
"owner"  within  a  statute  requiring 
railroad  companies  to  construct  cat- 
I  tie  guards  "upon  notice  by  the  owner 
to  the  railroad  company,"  and  declar- 
ing that  if  it  shall  fail  to  build  such 
cattle  guards  within  the  time  pre- 
scribed by  the  act  it  shall  be  liable 
"to  the  owner  of  the  land"  for  all  dam- 
ages resulting,  and  for  a  penalty  "to 
be  recovered  by  the  landowner." 
Florida  C.  &  P.  R.  Co.  v.  Judge  (1897) 
100  Ga.  601,  28  S.  £.  379,  3  Am.  Neg. 
Rep.  791. 

One  in  possession  of  land  under  a 
bond  for  title,  with  a  part  of  the  pur- 
chase money  paid,  is  not  the  "owner" 
of  such  land  within  the  meaning  of  a 
statute  imposing  upon  a  railway  com- 
pany the  duty  of  erecting  and  main- 
taining cattle  guards.  Hardin  v.  Chat- 
tanooga Southern  R.  Co.  (1901)  113 
Ga.  357,  38  S.  E.  839. 

XV.  In  statutes  reautrtng  corporation 
owning  railroad  to  give  crossing  sig- 
nals. 

See  caution  at  the  beginning  of  this 
note. 

The  corporation  operating  a  rail- 
road is  "the  corporation  owning  the 
railroad"  within  a  statute  requiring 
such  corporation  to  give  signals  at 
railroad  crossings  of  the  approach  of 


its  trains.  Chicago,  R,  L  &  P.  R.  Co. 
V.  State  (1907)  84  Ark.  409,  106  S.  W. 
199. 

A  railway  corporation  operating  a 
railroad,  whether  as  absolute  owner, 
lessee,  or  otherwise,  is  the  "owner" 
within  the  meaning  of  a  statute,  im- 
posing a  penalty  for  failure  to  give 
statutory  signals  at  highway  cross- 
ings, "to  be  paid  l^  the  corporation 
owning  the  railroad."  State  use  of 
Ray  County  v.  St.  Joseph,  St.  L.  &  S.  P. 
R.  Co.  (1891)  46  Mo.  App.  466. 

A  statute  penalizing  "the  corpora- 
tion owning  a  railroad"  for  failure  to 
give  the  required  signal  when  ap- 
proaching a  crossing  applies  to  a  re- 
ceiver operating  a  railroad.  Bush  v. 
State  (1917)  128  Ark.  448,  194  S.  W. 
857. 

XVI.  In  statutes  relating  to  trespitss  or 
forcible  entry  and  detainer. 

See  caution  at  the  beginning  of  this 
note.     . 

The  word  "owner,"  as  used  in  a  stat- 
ute providing  that  the  owner  of  land, 
although  not  in  actual  possession,  may 
maintain  an  action  for  trespass  there- 
on, means  one  who  owns  the  land  by 
a  title  of  record  deducible  from  the 
commonwealth,  and  by  reason  thereof 
superior  to  any  other  title,  by  whom- 
soever held,  or  by  such  right  or  owner- 
ship as  may  be  acquired  by  the  actual 
adverse  possession  of  the  land,  claim- 
ing and  using  it  as  his  own,  to  a  well 
marked  or  defined  boundary,  for  the 
statutory  period.  Scroggins  v.  Nave 
(1909)  133  Ky.  793,  119  S.  W.  158. 

The  term  "owner,"  as  used  in  a  stat- 
ute declaring  one  who  trespasses  upon 
the  premises  of  another  without  the 
permission  of  the  owner  or  person  in 
the  lawful  occupation  thereof  shall  be 
deemed  guilty  of  a  misdemeanor,  is 
not  limited  to  the  holder  of  the  fee- 
simple  estate,  but  includes  one  holding 
merely  a  usufructuary  interest.  Bin- 
hoff  v.  State  (1907)  49  Or.  419,  90 
Pac.  686. 

The  word  "owner,"  as  used  in  a 
statute  designating  who  is  guilty  of 
forcible  entry  or  forcible  detainer, 
which  provides,  among  other  things, 
that  any  person  is  so  guilty  who  shall,' 
"without  the  permission  of  the  owner, 
and  without  having  any  color  of  title 
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thereto,  enter  upon  the  land  of  an- 
other," is  evidently  used  in  a  more 
comprehensive  sense  than  the  record 
or  title  owner  of  the  land.  Stahl  Brew- 
ing &  M.  Co.  V.  Van  Buren  (1907)  45 
Wash.  451,  88  Pac.  887. 

XVII.  In    ttattttes    penalizing    unlawful 
cutting  of  timber. 

See  caution  at  the  besrinning  of  this 
note. 

The  grantee  of  the  standing  timber 
on  land  is  not  "the  owner  of  the  land" 
within  the  meaning  of  the  statute 
which  provides  that  any  person  who 
cuts  or  takes  away  timber  on  land  not 
his  own,  wilfully  and  knowingly,  with- 
out the  consent  of  the  owner  of  the 
land,  must  pay  a  penalty  to  the  owner. 
Clifton  Iron  Co.  v.  Jemison  Lumber 
Co.  (1895)  108  Ala.  581,  18  So.  554. 

The  vendee  of  real  estate  in  posses- 
sion under  a  contract  to  purchase  is 
not  the  owner  within  the  meaning  of 
such  statute.  Gravlee  v.  Williams 
(1896)  112  Ala.  539,  20  So.  952. 

And  it  is  inmiaterial  that  before 
instituting  the  action  he  has  paid  the 
balance  of  the  purchase  money  and 
received  a  deed.    Ibid. 

One  who  fails  to  establish  title  by 
adverse  possession  as  against  the  de- 
fendant's paper  title  is  not  the  owner 
of  land  within  the  meaning  of  a  stat- 
ute giving  the  right  of  action  to  re- 
cover the  penalty  therein  prescribed 
for  cutting  trees.  Brasher  v.  Shelby 
Iron  Co.  (1906)  144  Ala.  659,  40  So.  80. 

The  owner  of  standing  timber  is 
not  the  owner  of  timber  land  within 
the  meaning  of  a  statute  which  pro- 
vides that  courts  of  chancery  shall  en- 
tertain suits  by  any  person  claiming 
to  own  any  timbered  land,  to  enjoin 
trespasses  on  such  land  by  the  cut- 
ting of  trees  thereon.  Dove  v.  Peek 
(1903)  45  Fla.  244,  110  Am.  St  Rep. 
70,  34  So.  896. 

The  term  "owner,"  as  used  in  a  stat- 
ute imposing  a  penalty  for  the  cutting 
of  timber  upon  another's  land  without 
having  first  obtained  permission  so  to 
do  from  the  owner  of  such  land,  de- 
notes the  owner  of  the  fee.  Wright  v. 
Bennett  (1841)  4  111.  258. 

The  administrator  of  the  deceased 
owner  of   land    is    not   the   "owner" 


thereof  within  the  meaning  of  a  stat- 
ute giving  a  right  of  action  to  the 
"owner  of  such  land"  against  any  per- 
son who  shall  cut  down  or  carry  away 
any  of  the  trees  or  timber  thereon 
without  lawful  authority.  Price  v. 
Ward  (1899)  26  Nev.  208,  46  L.R.A. 
469,  58  Pac.  849. 

A  tenant  for  years  is  an  "owner" 
and  entitled  to  recover  damages  given 
by  statute  to  the  "party  injured"  for 
the  cutting  of  trees  without  leave  of 
the  owner;  but  a  mere  possessor  is  not. 
Guild  V.  Prentis  (1909)  83  Vt.  212,  74 
Atl.  1115,  Ann.  Cas.  1912A,  313. 

XVIII.  In    statutes    petialieing   hunting 
without  pertniaaion  of  owner. 

See  caution  at  the  beginning  of  this 
note. 

A  tenant,  though  having  the  exclu- 
sive charge,  possession,  and  control,  is 
not  the  owner  of  land  within  the  mean- 
ing of  a  statute  making  it  unlawful  for 
any  person  to  hunt  on  the  land  of  an- 
other without  first  having  obtained 
from  the  owner  or  agent  permission  to 
do  so.  Barclay  v.  State  (1908)  156 
Ala.  163,  47  So.  76. 

One  owning  an  undivided  frac- 
tional interest  in  land  of  which  he  is 
in  the  possession  and  control  is  the 
owner  thereof  within  the  meaning  of 
such  statute.  Lockhart  v.  State  (1912) 
6  Ala.  App.  61,  60  So.  591. . 

One  in  possession  under  a  parol  con- 
tract of  purchase  is  the  "owner"  of  the 
land  within  the  meaning  of  the  stat- 
ute making  it  a  misdemeanor  to  hunt 
in  the  inclosed  grounds  of  another 
without  the  consent  of  the  "owner." 
Wellington  v.  State  (1889)  52  Ark.  266, 
12  S.  W.  562. 

One  who  has  the  sporting  rights 
over  certain  lands  is  the  "owner"  with- 
in the  meaning  of  a  statute  providing 
for  a  forfeiture  of  $10  by  a  person  who 
wilfully  enters  upon  another's  posted 
lands  without  permission  of  the  owner 
or  occupant,  for  the  purpose  of  fishing, 
trapping,  or  shooting  thereon,  "to  be 
recovered  by  the  owner  thereof  in  an 
action  of  trespass  in  addition  to  the 
damages  sustained  thereby."  Payne 
v.  Sheets  (1903)  75  Vt  335,  55  Atl, 
656. 
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XIX.  In  statute*  relating  to  feneea. 

See  caution  »t  the  beginning  of  this 
note. 

The  occupant  of  land  is  an  "owner" 
thereof  within  the  meaning  of  a  stat- 
ute providing  that  owners  of  land  who 
do  not  maintain  lawful  partition 
fences  cannot  be  entitled  to  recover 
any  damages  whatever  for  trespasses 
by  the  animals  of  owners  of  any  ad- 
joining land  with  whom  partition 
fences  might  have  been  maintained  if 
such  land  had  been  inclosed.  Peter- 
son v.  Johnson  <1907)  132  Wis.  280, 
111  N.  W.  659. 

A  tenant  may  be  "the  person  owning 
the  adjoining  field"  within  the  mean- 
ing of  a  statute  imposing  a  penalty  up- 
on anyone  taking  down  a  partition 
fence  without  first  giving  six  months' 
written  notice  to  "the  person  owning 
the  adjoining  field."  Robinson  v. 
Schiltz  (1908)  135  Mo.  App.  32,  115  S. 
W.  472. 

The  lessee  of  school  land  is  not  the 
"owner"  within  the  meaning  of  a  stat- 
ute providing  that  when  the  "owner" 
of  any  tract  of  land  abutting  on  a  rail- 
road shall  construct  a  fence  about 
said  track  on  all  sides  except  along  the 
railroad,  it  shall  be  the  duty  of  the 
railroad  company  to  construct  a  fence 
along  its  right  of  way.  Crary  v.  Chi- 
cago &  St.  P.  R.  Co.  (1904)  18  S.  D. 
287,  100  N.  W.  18. 

XX.  In    statutes     requiring    consent     to 
granting  of  liquor  license. 

See  caution  at  the  beginning  of  this 
note. 

The  word  "owners,"  as  used  in  a 
statute  providing  that  no  license  shall 
be  granted  for  the  sale  of  intoxicating 
liquors  at  any  building  or  place  where 
the  owners  of  the  greater  part  of  the 
land  within  200  feet  of  such  building 
or  place  shall  file  objections  thereto, 
must  be  confined  to  its  prima  facie 
meaning  of  those  seised  of  a  freehold 
estate.  American  Woolen  Co.  v.  North 
Smithfield  (1908)  29  R  L  93.  69  Atl. 
293,  16  Ann.  Cas.  1227. 

The  holders  of  the  legal  title  to 
premises,  and  not  the  life  tenants 
thereof,  are  the  "owners"  within  the 
meaning  of  a  provision  of  the  Liquor 
Tax  Law  requiring  consent  to  the 
granting  of  a  liquor  tax  certificate  to 


be  executed  by  the  owners  of  adjoin- 
ing property.  Re  Clement  (1906)  101 
N.  Y.  Supp.  447. 

A  purchaser  under  contract  is  the 
owner  within  the  meaning  of  a  statute 
requiring  an  application  for  a  liquor 
tax  to  be  accompanied  by  the  consent 
of  the  owners  of  the  neighboring 
dwellings.  Re  Farley  (1916)  153  N. 
Y.  Supp.  271. 

The  owner  of  the  fee  of  a  street  at 
a  point  where  it  abuts  on  property  to 
sell  liquor  upon  which  application  has 
been  made  for  a  license  is  within  the 
provisions  of  the  statute  authorizing 
owners  of  real  estate  within  26  feet  of 
such  property  to  object  to  the  granting 
of  the  license.  Moran  v.  Gallagher 
(1908)  199  Masa  486,  20  L.R.A.(N.S.) 
116,  85  N.  E.  579. 

A  municipal  corporation  which  has 
condemned  land  for  purposes  of  a 
water  supply  is,  although  not  entitled 
to  actual  possession  until  one  year 
thereafter,  the  "owner"  of  the  land 
within  a  statute  providing  that  no  li- 
censes shall  be  granted  over  objection 
of  the  owners  of  the  greater  part  of 
the  land  within  200  feet  of  the  build- 
ing or  place  of  sale.  Providence  v. 
Scituate  (1918)  —  R.  L  — ,  103  .Atl 
993. 

A  lessee 'is  not  the  "owner"  within 
the  meaning  of  a  statute  requiring  the 
consent  of  the  owners  of  premises 
within  a  certain  distance  of  the  place 
where  liquor  traiBc  is  to  be  carried  on. 
Re  Sherry  (1898)  25  Misc.  361,  55  N.  Y. 
Supp.  421. 

XXI.  In   statutes   reUittng   to    qualifioa- 
tions  of  furor  or  voter. 

See  caution  at  the  beginning  of  this 
note. 

One  in  the  actual  occupation  and  un- 
disputed possession  of  real  estate  is 
the  "owner"  thereof  within  the  mean- 
ing of  a  statute  requiring  a  juror  to 
be  the  "owner"  of  real  estate.  Terri- 
tory V.  Young  (1881)  2  N.  M.  93. 

The  wife  of  a  person  owning  a  home- 
stead on  which  the  family  were  resid- 
ing is  not,  by  reason  of  her  homestead 
interest,  an  owner  of  real  estate  with- 
in the  meaning  of  a  statute  making 
ownership  of  real  estate  a  qualication 
of  voters  at  a  school  district  meeting. 
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McLain  v.  Maricle  (1900)  60  Neb.  36S, 
«8  N.  W.  86. 

JOCMI.  In  atatutea  relating  to  abatement 
of  nuiaaneea. 

See  caution  at  the  beginning  of  this 
note. 

The  word  "owner,"  as  used  in  the 
'Charter  provision  giving  authority  "to 
compel  the  owner  or  occupant  of  any 
grocery,  ...  or  other  unwhole- 
some, nauseous  house  or  place,  to 
-cleanse,  remove  or  abate  the  same," 
may  include  an  agent  who  is  endowed 
with  full  power  to  control  or  regulate 
the  premises.  St.  Paul  v.  Clark  (1901) 
84  Minn.  138,  86  N.  W.  893. 

The  term  "owner,"  as  used  in  a 
■clause  in  the  city  charter  giving  city 
authorities  power  to  remove  buildings 
that  are  or  may  become  dangerous,  "or 
require  owners  to  remove  or  put  them 
in  a  state  of  secure  condition,"  cannot 
be  extended  to  include  an  agent  of 
the  owner.  St.  Louis  v.  J.  F.  Kaime  & 
Bro.  Real  Estate  Co.  (1904)  180  Mo. 
S09,  79  S.  W.  140. 

XXin.  In   atatutea   requiring  eonatruo- 
Men  o/  fire  eacapea. 

See  caution  at  the  beginning  of  this 
aote. 

The  word  "owner,"  as  used  in  the 
Missouri  statute  requiring  the  owner, 
proprietor,  lessee,  or  keeper  of  certain 
Icinds  of  buildings  to  place  fire  escapes 
thereon,  is  the  owner  of  the  building, 
and  not  of  the  business  therein  con- 
ducted. Yall  V.  Snow  (1906)  201  Mo. 
611,  10  LJR.A.(N.S.)  177,  119  Am,  St. 
Rep.  781,  100  S.  W.  1,  9  Ann.  Cas. 
1161. 

A  tenant  in  possession,  using  the 
premises  as  a  f&ctory,  is  the  "owner" 
of  the  factory  within  the  meaning  of  a 
statute  providing  that  certain  fac- 
tories be  provided  with  fire  escapes 
by  the  "owner."  Schott  v.  Harvey 
(1884)  106  Pa.  222,  61  Am.  Rep.  201. 

XXrv.  In  atatutea  requiring  real  eatate 
troleer  to  Jtmva  written  authority. 

See  caation  at  the  beginning  of  this 
note. 

One  of  two  tenants  by  entireties  is 
aot  the  "owner"  of  land  for  the  pur- 
pose of  making  a  contract  with  a  brok- 
er for  a  commission  for  the  sale  of 
«nch  land,  without  the  consent  of  the 
2  A.L.R.— 61. 


other  tenant,  within  the  meaning  of 
a  statute  providing  that  no  real  estate 
broker  shall  be  entitled  to  any  commis- 
sion unless  his  authority  is  in  writing 
and  signed  by  the  owner  or  his  au- 
thorized agent.  Murphy  v.  Lewis 
(1908)  76  N.  J.  L.  141,  69  Atl.  488. 

The  requirements  of  a  statute  where- 
by the  act  of  offering  real  property  for 
sale  by  a  person  not  possessed  of  au- 
thority in  writing  from  the  owner  is 
made  a  misdemeanor  are  satisfied 
where  authority  is  obtained  from  the 
ostensible  owner.  Lopard  v.  Fritz 
(1904)  45  Misc.  620,  91  N.  Y.  Supp,  5. 

XXT.  MiaoaUaneoua. 

See  caution  at  the  beginning  of  tiiis 
note. 

The  fact  that  land  is  encumbered  by 
a  mortgage  does  not  prevent  the  mort- 
gagor from  being  considered  as  the 
"owner"  thereof,  within  the  meaning 
of  the  statute  authorizing  the  "owner" 
of  land  embraced  within  the  corporate 
limits  of  any  city  or  town,  and  upon 
or  contiguous  to  the  border  thereof,  to 
have  the  same  disconnected  therefrom. 
Hendricks  v.  Julesburg  (1913)  65 
Colo.  69,  132  Pac.  61. 

The  lessee  of  a  reservoir  may  be 
held  liable  under  a  statute  providing 
that  "the  owner  of  reservoirs  shall  be 
liable  for  all  damages  arising  from 
leakage  or  overflow  of  water  therefrom 
or  by  floods  caused  by  the  breaking  of 
the  embankments  of  such  reservoirs." 
Larimer  County  Ditch  Co.  v.  Zimmer- 
man (1893)  4  Colo.  App.  78,  34  Pac 
1111. 

The  term  "owner  of  such  possessory 
claim,"  within  the  meaning  of  a  stat- 
ute making  it  unlawful  to  graze  sheep 
within  2  miles  of  the  dwelling  house 
of  the  owner  of  a  possessory  claim, 
does  not  mean  simply  one  who  asserts 
a  right  to  possession,  but  denotes  6ne 
who  is  in  possession  of  land  by  reason 
of  some  title  thereto,  or  who,  by  reason 
of  his  settlement,  obtains  some  rights, 
or  one  who  can  maintain  his  claim  by 
reason  of  having  complied  with  the 
provisions  of  §§  4662-4566,  Idaho  Re- 
vised Codes.  Denney  v.  Arritola 
(1918)  —  Idaho,  — ,  174  Pac.  136. 

A  city  is  the  "owner"  of  land  desig- 
nated for  paik  purposes,  within  the 
meaning  of  an   ordinance  excepting 


Digitized  by 


Google 


802 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


abutting  owners  from  liability  for 
graveling  so  much  of  the  street  as  is 
"occupied  by  the  public  grounds 
owned  by  the  city/'  though  it  may  not 
have  the  fee-simple  title  thereto.  Ben- 
nett V.  Seibert  (1893)  10  Ind.  App.  869, 
35  N.  E.  36,  37  N.  E.  1071. 

The  term  "owner  in  possession"  of 
premises,  within  a  statute  prescribing 
a  penalty  against  such  persons  where 
intoxicants  are  unlawfully  sold  on 
their  premises,  includes  a  tenant  for 
years,  or  of  any  freehold  or  greater 
estate.  Com.  v.  Smith  (1907)  127  Ky. 
171,  105  S.  W.  397. 

The  agent  of  an  owner  or  lessor  of 
a  sawmill  is  not  the  "owner"  or  "oc- 
cupant" thereof  within  the  meaning  of 
a  statute  imposing  a  penalty  on  the 
owner  or  occupant  of  a  sawmill  whose 
employees  shall  throw  mill  refuse  into 
a  river.  State  v.  Goe  (1881)  72  Me. 
456. 

The  word  "owner,"  as  used  in  a  stat- 
ute imposing  a  penalty  upon  any  own- 
er of  a  railroad  or  steamboat  who  shall 
refuse  to  redeem  an  unused  ticket,  in- 
cludes all  those  who  operate  a  rail- 
road or  steamboat  in  the  transporta- 
tion of  passengers;  as,  for  example, 
leasees,  receivers,  and  the  like.  State 
T.  Corbett  (1894)  57  Hinn.  345,  24 
L.R.A.  498,  4  Inters.  Com.  Rep.  694,  69 
N.  W.  317. 

The  meaning  of  the  word  "owner," 
as  used  in  the  provisions  of  the  Tor- 
rens  Act,  that  the  "owner"  may  have 
his  title  registered  by  proceeding  in 
tiK .  manjiier  therein  directed,  is  not 
limited  to  the  owner  of  record.  Na- 
tional Bond  &  Secur.  Co.  v.  Alderson 
(1906)  99  Minn.  187,  108  N.  W.  861. 
-..  One  who  operates  his  coal  mine  un- 
der a  contract  by  which  he  is  to  fur- 
nish all  materials,  machinery,  and  ap- 
pliances necessary  for  getting  out  the 
coal,  and  the  shafting,  timbers,  props, 
etc.,  necessary  for  the  operation  of  the 
mine  and  the  safety  of  the  miners,  and 
the  other  party  is  to  be  paid  a  certain 
price  per  bushel  for  the  coal  when  de- 
livered above  ground,  is  the  "owner" 
within  the  meaning  of  a  statute  mak- 
ing it  the  duty  of  the  "owner,  agent,  or 
operator"  to  keep  a  sufficient  supply 
of  timber  "when  required"  to  be  used 
as  props,  and  giving  a  right  of  action 
'  to  the  party  injured  by  any  wilful  fail- 


ure to  comply  with  this  requirement, 
and  defining  the  word  "owner"  as  used 
therein  to  mean  "the  immediate  pro- 
prietor, lessee,  or  occupant  of  any  coal 
mine  or  any  part  thereof."  Leslie  v. 
Rich  Hill  Coal  Min.  Co.  (1892)  110 
Mo.  31, 19  S.  W,  808. 

Persons  owning  land  protected  by  a 
levee  constructed  by  a  corporation 
which  had  become  defunct  and  had  al- 
lowed a  portion  of  its  levee  to  be 
washed  away,  who,  in  order  to  pro- 
tect their  land,  have  furnished  land  for 
and  constructed  new  levees  integral 
with  the  old,  cannot,  when  a  new  levee 
district  is  organized,  have  compensa- 
tion as  "owners"  of  the  old  levee,  un- 
der a  statute  providing  for  compensa- 
tion to  owners  or  other  persons  inter- 
ested, on  the  taking  of  a  levee  by  a 
newly  organized  levee  district.  Voss 
V.  Des  Moines  &  M.  Levee  Dist.  (1918) 
—  Mo.  — ,  201  S.  W.  538,  affirming 
(1916)  196  Mo.  App.  636,  187  S.  W. 
820. 

The  term  "owner,"  as  used  in  a  stat- 
ute providing  for  the  protection  and 
safety  of  persons  in  and  about  the  con- 
struction, repairing,  alteration,  or  re- 
moval of  buildings,  etc.,  and  providing 
that  in  all  actions  to  recover  damages 
for  injury,  caused  by  a  failure  to  com- 
ply with  the  requirements  of  the  stat- 
ute, "the  owner,  contractor,  or  sub- 
contractor, if  any,  shall  in  all  cases  be 
jointly  and  severally  liable,"  includes 
the  owner  of  the  real  estate  who  orig- 
inated and  authorized  the  improve- 
ment. Butera  v.  J.  C.  Mardis  Co. 
(1916)  99  Neb.  815,  157  N.  W.  1024 

A  lessee  or  tenant  of  land  is  an  own- 
er thereof  within  the  meaning  of  a 
statute  requiring  sheep  owners  who 
are  not  the  owners  and  holders  of  1 
acre  of  land  for  each  two  sheep  to 
procure  a  license.  State  v.  Wheeler 
(1866)  23  Nev.  143,  44  Pac.  430. 

A  city  having  a  qualified  fee  to  land 
is  the  owner  thereof  within  the  mean- 
ing of  a  statute  authorizing  the  issu- 
ance of  bonds  for  the  improvement  of 
property  of  which  the  city  is  the  own- 
er. Bew  v.  Ventnor  City  (1911)  81  N. 
J.  L.  207,  80  Atl.  28. 

The  word  "owned,"  as  used  |n  a 
statute  authorizing  the  leasing  of  such 
lands  as  are  "owned"  by  the  state,  ap- 
plies to  any  land  in  which,  the  state 
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has  any  rifirfat  or  interest.  Makemson 
V.  Dillon  (1918)  —  N.  M.  — » 171  Pac. 
678. 

The  lessor  of  premises  for  factory 
purposes  is  an  "owner" '  within  the 
meaning  of  a  statute  requirinjr  that 
the  owner,  agent,  or  lessee  of  the  fac- 
tory provide  in  each  workroom  thereof 
sufficient  ventilation,  and  that  the 
term  owner,  as  used  therein,  be  "con- 
strued to  mean  the  owner  or  owners 
of  the  freehold  of  the  premises,  or  the 
lessee  or  joint  lessee  of  the  whole 
thereof,  or  his,  her,  or  their  agent  in 
charge  of  the  property."  People  ex 
rel.  Williams  v.  Eno  (1909)  134  App. 
Div.  527,  119  N.  Y.  Supp.  600. 

The  word  "owner,"  as  used  in  a  stat- 
ute providing  that  in  every  tenement 
house  a  proper  light  should  be  kept 
burning  by  the  owner  in  the  public 
hallways,  means  the  person  in  pos- 
session or  control  as  the  proprietor. 
McGowan  v.  Morgan  (1914)  160  App. 
Div.  588,  145  N,  Y.  Supp.  787. 

A  railroad  company  operating  a  rail- 
road as  lessee  thereof  is  one  "owning 
the  track"  of  such  railroad  within  the 
meaning  of  a  statute  which  provides 
that  when  the  tracks  of  two  railroads 
cross  each  other,  the  crossing  shall  be 
made  and  kept  in  repair  and  watchmen 
maintained  thereat  at  the  joint  ex- 
pense of  the  companies  owning  the 
tracks.  Baltimore  &  O.  R.  Co.  v. 
Walker  (1888)  46  Ohio  St.  677,  16  N. 
E.  475. 

A  board  of  education  holding  title  to 
property  for  school  atid  school  build- 
ing purposes  is  not  the  "owner"  there- 
of within  the  meaning  of  a  statute  cre- 
ating a  liability  against  an  "owner" 
or  "possessor"  of  premises,  who,  by 
excavating  to  a  greater  depth  than  9 
feet  below  street  level,  causes  any 
damage  tp  any  wall,  house,  or  other 
building  upon  the  lots  adjoining. 
Board  of  Education  v.  Volk  (1905)  72 
Ohio  St.  469,.  74  N.  E.  646,  18  Am.  Neg. 
Rep.  581. 

A  lessee  is  an  "owner"  within  the 
meaning  of  a  statute  which  provides 
that  where  the  owner  of  the  building 
in  which  money  was  lost  by  gaming 
has  knowingly  permitted  it  to  be  used 
for  gaming  purposes,  such  building 
and  the  real  estate  upon  which  it 
stands  shall  be  liable  for  a  judgment 


rendered,  either  for  fines,  costs,  or  to 
recover  money  or  other  thing  of  value 
lost  or  paid.  Iroquois  Co.  v.  Meyer 
(1909)  80  Ohio  St.  676,  89  N.  E.  90. 

An  entrjonan  under  the  homestead 
laws  who  has  fully  complied  with  the 
requirements  of  the  law,  but  to  whom 
a  patent  has  not  issued,  is  the  "owner" 
of  the  land  within  the  meaning  of  a 
statute  providing  that  whenever  a 
marriage  shall  be  dissolved,  the  party 
at  whose  prayer  such  decree  shall  be 
made  shall  be  entitled  to  an  undivided 
share  in  his  or  her  individual  right  in 
fee  of  the  whole  of  the  real  estate 
owned  by  the  other  at  the  time  of  such 
decree.  Thompson  v.  Thompson  (1916) 
79  Or.  513,  155  Pac.  1190. 

A  statute  giving  a  preference  lien 
upon  crops  for  water  furnished  for  ir- 
rigation purposes  to  any  person,  asso- 
ciation, or  corporation  "owning  any 
land  subject  to  irrigation,"  is  to  be 
construed,  in  view  of  the  fact  that  the 
statute  expressly  gives  a  lessee  the 
right  to  compel  the  irrigstien  company 
to.fumish  the  water,  and  the  fact  thait 
the  lien  is  not  given  upon  the  land,  but. 
upon  the  crops,  as  giving  such  lien  as 
well  where  the  contract  is  made  with 
a  tenant  as  where  it  is  made  with  the 
owner  of  the  land.  Texas,  Bank  &  T. 
Go.  V.  Smith  (reported  herewith)  ante, 
771 ;  Dunbar  v.  Texas  Irrig.  Co.  (1917) 

—  Tex.  Civ.  App.  — ,  195  S.  W.  614; 
Texas  Bank  &  T.  Co.  v.  Smith  (1917) 

—  T«.  Civ.  App.  — ,  195  S.  W.  617. 

A  receiver  of  a  railroad  is  not  "a; 
proprietor,  owner,  charterer,  or  hirer"  - 
of  the  road  within  the  meaning  of  a' 
statute  making  persons  of  the  class  de- 
scribed liable  for  the  death  of  any  per- 
son by  their  own  negligence  or  that  of  ' 
their  servants  or  agehts.    Turner  v. 
Cross   (1892)  83  Tex.  218,  15  L.R.A. 
262,  18  S.  W.  678. 

A  defect  in  title  does  not  prevent 
one  from  being  the  "actual  bona  fide 
owner"  of  lands  upon  which  he  resides, 
within  the  meaning  of  the  statute  pro- 
viding that  any  actual  bona  fide  owner 
of  and  resident  on  lands  contiguous  to 
public  lands  may  purchase  such  lands. 
Smith  V.  Rothe  (1900)  —  Tex,  Civ. 
App.  — ,  55  S.  W.  754. 

One  who  has  gone  into  possession 
and  made  valuable  improvements  un- 
der an  oral  contract  to  purchase  is  the 
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"owner"  of  land  within  the  meaning  of 
a  statute  entitling  au  owner  to  pur- 
chase contiguous  public  lands.  Bone 
V.  Cowan  (1904)  37  Tex.  Civ.  App. 
519,  84  S.  W.  385. 

The  word  "owner,"  as  used  in  a  stat- 
ute regulating  the  conduct  of  the  hotel 
business,  and  providing  that  "any 
owner,  manager,  agent,  or  person  in 
charge  of  a  hotel,"  who  shall  obstruct 
or  hinder  an  inspector  in  the  proper 
discharge  of  his  duties  under  such  act, 
shall  be  subject  to  certain  penalties, 
designates  the  owner  of  the  hotel  busi- 
ness, and  net  the  owner  of  the  build- 
ing. Clark  V.  Yukon  Invest  Co.  (1916) 
88  Wash.  486,  146  Pac.  624,  Ann.  Cas. 
1916E,  625. 

A  person  holding  a  contract  to  pur- 
chase land  from  the  state  is  an  "own- 
er" within  the  meaning  of  a  statute 
providing  for  the  sale  of  public  land 
with  reservation  of  the  right  to  extract 
petroleum  and  oils  therefrom,  but  stip- 
ulating that  no  right  shall  be  exercised 
under  the  reservation  until  provision 
has  been  made  to  pay  the  owner  of  the 
land  on  which  the  rights  reserved  are 
sought  to  be  exercised  for  all  damages 
by  reason  of  entering  upon  the  land. 
State  ex  rel.  Hall  y.  Savidge  (1916) 
93  Wash.  676,  161  Pac.  471. 

A  person  in  possession  of  land  un- 
der a  void  deed  cannot  be  regarded  as 
the  owner  thereof  within  the  meaning 
of  a  statute  which  provides  that,  in 
case  a  tract  covered  by  an  unperfected 
bona  fide  claim  or  by  a  patent  is  in- 
cluded within  tile  limits  of  a  public 
forest  reservation,  the  settler  or  owner 
tiiereof  may,  if  he  desires  to  do  so,  re- 
linquish the  tract  to  the  government, 
etc  Hyde  v.  Shine  (1904)  199  U.  S. 
62,  60  L.  ed.  90,  26  Sup.  Ct.  Rep.  760. 


The  word  "owner,"  as  used  in  a  Fed- 
eral statute  providing  that  in  cases  in 
which  a  tract  covered  by  an  unperfect- 
ed bona  fide  claim  or  by  a  patent  is  in- 
cluded withita  the  limits  of  a  public 
forest  reservation,  the  settler  or  owner 
thereof  may,  if  lie  desires  to  do  so, 
relinquish  the  tract  to  the  government, 
and  may  select  in  lieu  thereof  a  tract 
of  vacant  land  open  to  settlement,  re- 
fers only  to  one  who  holds  both  the 
legal  and  equitable  title  to  the  patent- 
ed land.  United  States  v.  Hyde  (1904) 
132  Fed.  546. 

One  who  was  a  mortgage  creditor 
at  the  time  of  the  sale  of  property  to 
enforce  the  direct  tax  assessed  by  the 
United  States  under  the  Act  of  Con- 
gress of  1861  is  not  ihe  "legal  owner," 
who  is  entitled  under  the  Act  of  Con- 
gress of  1891  to  reimbursement.  Glov- 
er V.  United  States  (1896)  164  U.  S. 
294,  41  L.  ed.  440,  17  Sup.  Ct.  Rep.  96. 

A  corporation  which  has  contracted 
for  the  erection  of  a  building  on  land 
of  which  the  title  was  in  a  subsidiary 
company,  all  the  stock  of  which  was 
owned  by  such  corporation,  is  the 
"owner"  within  the  meaning  of  a  stat- 
ute which  provides  that  a  subcontrac- 
tor may  give  notice  of  his  contract  in 
writing  to  the  owner,  stating  the  prob- 
able amount  of  his  claim,  and,  on  fur- 
nishing the  owner  within  thir^  days 
after  completion  of  the  contract  with 
a  correct  copy  of  his  account,  the  own- 
er shall  be  personally  liable  for  the 
same,  provided  it  does  not  exceed  the 
sum  due  from  him  to  the  general  con- 
tractor when  the  notice  is  given,  or 
which  thereafter  becomes  due  under 
the  contract  Staples  v.  Adams,  Payne 
&  Cleaves  (1914)  131  C.  C.  A.  464,  216 
Fed.  322.  E.  S.  0. 


MAKGARET  LAVIN,  Appt, 

V. 

JEREMIAH  LYNCH,  Impleaded,  etc. 

afioMflwn  Bupreme  Court  —  September  27,  1918. 

(—  Mich.  — ,  168  N.  W.  1024.) 

Vendor  and  purchaser  —  Hen  to  secure  legacy  —  agreement  hy  derisee  to 
pay. 

1.  Legatees  who  quitclaim  to  one  to  whom  is  devised  real  estate  sub- 
ject to  payment  of  their  legacies,  upon  his  unsecured  promise  to  pay  such 
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( —  Mieh.  —,  its  N.  w.  lett.) 

legacies,  have  vendors'  liens  upon  the  real  estate  to  secure  performance  of 
his  undertaking. 
[See  note  on  this  question  beginning  on  page  810.] 

secured,  by  mortgatre  carries  with  it  in 
equity  an  assignment  of  the  mortgagre, 
the  security  for  its  payment. 

Lien  —  Tenders  —  priority. 

€.  A  vendor's  lien  is  in  the  nature  of 
an  equitable  mortgage,  and  has  prior- 
ity over  assignees  in  bankruptcy  or  a 
general  assignment  for  benefit  of  cred- 
itors. 

Limitation  of  actions  —  action  to  en- 
force lien. 

7.  The  vendor's  lien  of  a  legatee 
who  quitclaimed  to  one  to  whom  real 
estate  was  devised,  subject  to  payment 
of  his  legacy,  is  not  barred  by  the  Stat- 
ute of  Limitations,  although  the  claim 
on  the  grantee's  promise  to  pay  the 
legacy  is  so  barred. 
lien  —  enforcement  —  eqaity. 

8.  A  vendor's  lien  cannot  be  en- 
forced at  law,  but  resort  must  be  had 
to  a  proceeding  in  equity. 


-  lien  for  pnrcluise  money. 

2.  A  vendor  of  real  estate  who  takes 
no  security  for  the  payment  of  the  pur- 
chase price  has  an  equitable  lien  for 
the  payment  of  such  price  upon  the 
lands  so  sold. 

Same  —  equitable  interest. 

3.  The  equitable  lien  of  a  vendor  to 
secure  payment  of  the  purchase  money 
attaches,  although  an  equitable  right 
or  interest  only  was  conveyed,  not  the 
fee  or  legal  title. 

Assignment  —  lien  to  secare  legacy. 

4.  The  lien  of  a  legatee  upon  land 
devised  subject  to  payment  of  his  leg- 
acy, and  his  interest  in  which  he  quit- 
claimed to  the  devisee  upon  the  latter's 
unsecured  promise  to  pay  the  legacy, 
is  assignable  in  equity  by  assignment 
of  the  claim  against  the  devisee. 
Sane  —  of  note  —  effect  on  mortgage. 

6.  The  transfer  of  a  note  which  is 


(Ostrander,  Ch.  J.,  dissents.) 


Appeal  by  plaintiff  from  a  decree  of  the  Circuit  Court  for  Kent  Coixnty, 
in  Chancery,  dismissing  a  bill  filed  for  an  accounting  and  for  the  enforce- 
ment of  a  vendor's  lien.    Reversed. 


Statement  by  Fellows,  J. : 
It  appears  by  the  bill  in  this  case 
that .  at  the  time  of  his  death, 
December  24,  1881,  Patrick  Lynch 
was  the  owner  of  certain  real  estate 
in  Kent  county.  By  his  will  it  was 
devised  to  Jeremiah  Lynch,  subject 
to  the  payment  of  $400  to  Mary 
Wheeler,  $1,200  to  Johanna  Sim- 
•nds,  and  $900  to  plaintiff.  These 
sums  were  not  to  draw  interest  for 
three  years,  but  thereafter  should 
draw  interest  at  6  per  cent.  This 
will  was  not  admitted  to  probate  un- 
til December  10, 1916,  the  interested 
parties  having  agreed  that  it  would 
be  'unnecessary,  as  they  could  settle 
among  themselves.  On  April  20, 
1910,  the  legatees  above  named  ex- 
ecuted to  Jeremiah  Lynch  quit- 
claim deeds  of  the  lands  so  devised 
by  Patrick  Lynch  to  Jeremiah;  he 
agreeing  to  pay  to  them,  respective- 
ly, the  amount  of  their  several  be- 
quests. Jeremiah  Lynch  has  be- 
come mentally  incompetent,  and  his 


daughter,  Mary  Ellen,  has  been  ap- 
pointed his  guardian.  None  of  such 
amounts  so  agreed  to  be  paid  by 
Jeremiah  have  been  paid.  Mary 
Wheeler  and  Johanna  Simonds  have 
assigned  their  claims  and  interests 
to  plaintiff,  who  filed  this  bill  June 
16,  1916.  She  seeks  by  this  bill  an 
accounting,  a  decree  determining 
and  enforcing  by  foreclosure  a  vend- 
or's lien  upon  the  premises  so  deed- 
ed by  quitclaim  deeds,  and  also 
prays  for  general  relief.  Defendant 
Mary  Ellen  Lynch,  as  guardian  for 
her  father,  moved  to  dismiss  the  bill 
on  various  grounds,  among  them 
the  Statute  of  Limitations.  The 
trial  court  dismissed  the  bill  on  this 
ground,  and  plaintiff  appeals. 

Mr.  E.  A.  Maher,  for  appellant: 
A  vendor  of  real  proper^,  who  has 
made  conveyance  without  being  paid 
the  purchase  price  therefor,  has  a  lien 
in  the  nature  of  a  mortgage  upon  the 
property  so  conveyed,  for  the  unpaid 
amount,  such  lien  being  enforceable  by 
a  suit  in  equity. 
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Carroll  v.  Van  Rensellaer,  Harr.  Ch. 
(Mich.)  225;  Palmer's  Appeal,  1 
Dousrl.  (Mich.)  422;  Michigan  State 
Bank  v.  Hastings,  1  Dougl.  (Mich.) 
268,  41  Am.  Dec.  649;  Sears  v.  Smith, 
2  Mich.  244;  Clark  v.  Stilson,  86  Mich. 
482;  Hiscock  v.  Norton,  42  Mich.  320, 
8  N.  W.  868;  Ortmann  v.  Plummer,  62 
Mich.  76, 17  N.  W.  708;  Dunton  v.  Out- 
house, 64  Mich.  419.  31  N.  W.  411;  Ba- 
low  V.  Teutonia  Farmers'  Mut.  F.  Ins. 
Co.  77  Mich.  540,  43  N.  W.  924;  Don- 
ovan V.  Donovan,  85  Mich.  63,  48  N.  W. 
163;  Curtis  v.  Clarke.  118  Mich.  458,  71 
N.  W.  845;  Graham  v.  Moflfett,  119 
Mich.  303.  75  Am.  St.  Rep.  393,  78  N. 
W.  132;  KuUing  v.  Kulling,  124  Mich. 
56,  82  N.  W.  847;  Lyon  v.  Clark.  132 
Mich.  521,  94  N.  W.  4;  Wood  v.  School- 
craft, 145  Mich.  653,  108  N.  W.  1075; 
Shaw  V.  Tabor,  146  Mich.  544.  109  N. 
W.  1046. 

Such  a  lien  is  assignable,  and  may 
be  enforced  for  the  benefit  of  an  ex- 
ecution creditor  of  the  vendor. 

Sears  v.  Smith,  2  Mich.  244;  Zeigler 
V.  Valley  Coal  Co.  150  Mich.  82, 113  N. 
W.  775, 13  Ann.  Cas.  90. 

The  liens  that  might  have  been  as- 
serted under  the  will  were  enforceable 
in  equity,  and  the  lien  of  a  vendor  of 
real  property  for  unpaid  purchase 
money  exists  with  regard  to  equitable, 
as  well  as  legal,  interests. 

Ortmann  v.  Plummer.  52  Mich.  76, 
17  N.  W.  703. 

In  suits  to  enforce  vendors'  liens 
after  the  period  limited  by  statute  for 
the  enforcement  of  personal  demands 
has  expired,  the  mortgage  period  of 
limitation  governs  and  the  liens  are 
enforceable. 

Hardin  v.  Boyd,  113  U,  S.  757,  28  L. 
ed.  1141,  5  Sup.  Ct  Rep.  771;  Lewis  v. 
Hawkins,  23  Wall.  119,  23  L.  ed.  113; 
Bizzell  v.  Nix.  60  Ala.  281,  81  Am.  Rep. 
38;  Ware  v.  Curry,  67  Ala.  274;  More- 
ton  V.  Harrison.  1  Bland,  Gh.  491;  19 
Am.  &  Eng.  Enc.  Law.  177 ;  Stringer  v. 
Gamble.  165  Mich.  295.  80  L.R.A. 
(N.S.)  815,  118  N.  W.  979. 

Mr.  Joseph  Renihan  for  appellees. 

Fellows,  J.,  delivered  the  opinion 
of  the  court: 

That  the  vendor  of  real  estate 
who  takes  no  security  for  the  pay- 
ment of  the  purchase  price  has  an 
vendor  »d  pur-  equitable    lien    for 

ohaaei^Ilen  for      SUCh  pUrchaSB  mOH- 

ey  upon  the  lands 
so  sold  has  long  been  the  established 
rule.     Carroll   v.   Van   Rensellaer, 


Harr.  Ch.  (Mich.)  225;  Michigan 
State  Bank  v.  Hastings,  1  Dougl. 
(Mich.)  225.  258,  41  Am.  Dec.  549; 
Palmer's  Appeal,  1  Dougl.  (Mich.) 
422;  Hiscock  v.  Norton,  42  Mich. 
320,  3  N.  W.  868;  Dunton  v.  Out- 
house, 64  Mich.  419,  31  N.  W.  411; 
Curtis  V.  Clarke.  113  Mich.  458,  71 
N.  W.  845;  KuUing  v.  KuUing,  124 
Mich.  56,  82  N.  W.  847;  Lyon  v. 
Clark,  132  Mich.  521,  94  N.  W.  4; 
Shaw  V.  Tabor,  146  Mich.  544,  109 
N.  W.  1046;  39  Cyc.  1787.  In 
the  case  of  Michigan  State  Bank 
V.  Hastings,  supra,  it  was  said 
by  this  court:  "Such  liens  exist 
independently  of  any  express  agree- 
ment, and  courts  of  equity  enforce 
them,  on  the  principle  that  a  person 
having  gotten  the  estate  of  another 
o^ght  not  in  conscience,  as  between 
them,  to  be  allowed  to  keep  it  and 
not  pay  the  consideration  money." 

And  in  Cyc.  supra,  it  is  said: 

"A  vendor's  implied  lien,  as  dis- 
tinguished from  a  lien  expressly  re- 
served, or  from  the  security  which 
the  vendor  has  while  he  holds  the 
legal  title  under  an  unexecuted  con- 
tract to  convey,  is  the  equitable 
right,  which  by  implication  is  ac- 
corded to  one  who  has  conveyed  the 
title  to  land  without  reserving  a  lien 
thereupon,  and  has  taken  no  secu- 
rity for  the  purchase  money  other 
than  the  personal  obligation  of  the 
purchaser,  to  subject  the  land  in 
equity  to  the  payment  of  the  pur- 
chase price,  when  the  rights  of 
others  are  not  injured  and  it  is  equi- 
table so  to  do.    .    .    . 

"The  principle  on  which  a  vend- 
or's lien  is  generally  regarded  as 
resting  is  one  of  natural  justice, 
that  one  who  gets  possession  of  the 
estate  of  another  ought  not  in  con- 
science be  allowed  to  keep  it  without 
paying  the  consideration,  although 
other  grounds,  such  as  the  pre- 
sumed intention  of  the  parties,  or 
the  existence  of  a  trust  between 
them,  have  been  assigned." 

This  lien  attaches  notwithstand- 
ing the  fact  that  the  sale  did  not 
convey  a  title  in  fee. 
or  a  legal  title,  but  i^SJ^lS?''""**' 
only    an    equitable 
right    or    interest.      Ortmann    v. 
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Plummer,  62  Mich.  76,  17  N.  W. 
703;  Warren  v.  Fenn,  28  Barb.  833; 
Bledsoe  v.  Games,  30  Mo.  448; 
Loomis  V.  Davenport  &  St.  P.  R.  Co. 
(C.  C.)  3  McCrary,  489, 17  Fed.  301; 
Curtis  V.  Buckley,  14  Kan.  449; 
Board  v.  Wilson,  34  W.  Va.  609,  12 
S.  E.  778.  In  the  case  of  Ortmann 
V.  Plummer,  supra,  Mr.  Justice 
Campbell  said:  "The  right  of  a 
vendor  to  a  lien  does  not  seem  to  be 
confined  to  the  sale  of  a  legal  title 
or  title  in  fee.  The  leading  case  of 
Mackreth  v.  Symmons,  15  Ves.  Jr. 
329,  33  Eng.  Reprint,  778,  10  Re- 
vised Rep.  85  (1  Lead.  Cas.  in 
Eq.  194,  and  notes),  was  one  re^ 
lating  to  what  -wtta  treated  as  an  eq- 
uitable title.  The  doctrine  has  been 
applied  to  copyholds,  and  appears  to 
be  received  as  to  all  recognized  ti- 
tles. See  Adams,  Eq.  7th  ed.  128, 
and  notes ;  Winter  v.  Anson,  3  Russ. 
Ch.  488,  38  Eng.  Reprint,  658,  6  L. 
J.  Ch.  7,  27  Revised  Rep.  117.  The 
lien  on  .an  equitable  title  may  no 
doubt  be  more  uncertain,  by  reason 
of  the  danger  that  bona  fide  pur- 
chasers from  the  legal  holder  may 
intervene  and  destroy^  it.  But  sub- 
ject to  that  risk  (wnich  is  not  con- 
fined to  equitable  estates)  it  may  be 
upheld.  In  the  present  case  the 
legal  title  is  still  in  the  railway  com- 
pany, having  knowledge  of  the  equi- 
ties, and  defendants  are  not  bona 
fide  purchasers.  We  see  no  difficul- 
ty in  the  nature  of  the  title." 

The  case  of  Robinson  v.  Woodson, 
33  Ark.  307,  is  not  unlike  the  in- 
stant case  upon  principle.  In  that 
ease  the  vendor  executed  a  deed,  re- 
serving a  lien  on  the  land  for  the 
purchase  money.  Afterwards  he 
executed  another  deed  containing  no 
reservation,  but  acknowledging  pay- 
ment of  the  purchase  price,  al- 
though it  had  not  in  fact  been  paid. 
It  was  held  that  he  had  a  vendor's 
lien  which  was  enforceable  in  a 
court  of  equity. 

When  this  plaintiff  and  her  as- 
signors  on  the  20th  day  of  April, 
1910,  executed  to  Jeremiah  Lynch 
theur  respective  quitclaim  deeds  of 
the  premises,  thereby  conveying  to 
him  theirrespective  interests  there- 
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in  under  the  will  of  Patrick  Lynch, 
deceased,     taking    his     unsecured 
promise  to  pay  the  purchase  price 
therefor,  they  each  held,  by  virtue 
of  such  transaction,  a  vendor's  lien 
for  the  payment  of 
such  purchase  price.  asme-iie>  to 
Was  such   lien  aa-  irr-rml'.'t'br 
signable?        While  «•»*"•  to  i»»r. 
the  courts  are  not 
in  harmony  on  this  question,  we 
think  it  must  be  an-  A..i«nm«.t_ 
swered   m   the   af-  "•■  «o  Beciwe 
firmative.    Curtis  v.  *'•"''• 
Clarke,    113    Mich.    468,     71     N. 
W.   845;    Dryden   v.    Frost,    8    L. 
J.   Ch.    N.    S.   235,   3   Myl.   &   C. 
670,    40    Eng.    Reprint,    1084,    2 
Jur.  N.  S.  1030;  Buford  v.  McCor- 
nuck,  67  Ala.  428;  Felton  v.  Smith, 
84  Ind.  485;  State  Bank  v.  Brown, 
142  Iowa,  190, 134  Am.  St.  Rep.  412, 
119  N.  W.  81;  Dickason  v.  Fisher, 
137  Mo.  342,  87  S.  W.  1114;  Arm- 
strong V.  Farr,  11  Ont.  App.  Rep. 
186 ;  Board  v.  Wilson,  34  W.  Va.  609, 
12  S.  E.  778.   The  transfer  of  a  note 
which  is  secured  by  mortgage  car- 
ries with  it  in  eq-  a^e-<.f  .o«o- 
uuy  an  assignment  ^f™*  -n 
of    the    mortgage,  -"•'*«-«•• 
the     security     for     its     payment. 
John   Schweyer  &   Co.   v.  Mellon, 
196   Mich.  590,   162  N.   W.   1006. 
So    here,    we    think    an    assign- 
ment of  the  liability  for  the  pur- 
chase  money   carried   with   it,   in 
equity,  an  assignment  of  the  vend- 
or's lien  which  was  security  for  its 
payment. 

Such  vendor's  lien  in  the  nature  of 
an  equitable  mortgage  (Clark  v.  Stil- 
son,  36  Mich.  482 ;  Balow  v.  Teutonia 
Farmers'  Mut.  F.  Ins.  Co.  77  'Mich. 
640, 43  N.  W.  924),  and  has  priority 
over    assignees    in 
bankruptcy,    or    a  JJlJJSi;."*'"- 
general  assignee  for 
the  benefit  of  creditors   (Lyon  v. 
Clark,  132  Mich.  521,  94  N.  W.  4). 
This  being  its  character,  it  may  be 
enforced  as  against  the  land,  even 
though  the  Statute  u„u^tio^  o. 
of  Lumtations  had  •ction»-«c«o» 

.   .^  to  enforce  lien. 

run  against  the  per- 
sonal liability  of  the  vendee.  String- 
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er  V.  Gamble,  155  Mich.  295,  30  L.R. 
A.(N.S.)  815,  118  N.  W.  979. 
The  very  nature  of  the  right  pre- 
cludes its  enforce- 
mirtl^v^uiT  mentatlaw.  An  eq- 
uitable proceeding 
is  necessary  to  establish  and  enforce 
it.  The  authorities  already  cited 
and  the  nature  of  the  right  demon- 
strate this.  We  have  considered  all 
the  grounds  set  up  in  defendant's 
motion  to  dismiss ;  none  of  them  are 
tenable.  The  bill  sets  forth  a  cause 
of-  action  for  equitable  relief.  The 
decree  of  the  court  below  must  be 
reversed  and  the  demuirer  over- 
ruled. Defendant  will  have  the 
usual  time  to  answer.  Plaintiff  will 
recover  costs  of  this  court. 

Steere,  Knhn,  Stone,  Brooke, 
Moore,  and  Bird,  JJ.,  concurred 
with  Fellows,  J. 

Ostrander,  Ch.  J.,  dissenting: 

The  bUl  was  filed  July  6, 1916.  It 
is  charged  therein: 

"H.  That  at  the  time  of  his  death 
the  said  Patrick  Lynch  was  the  own- 
er in  fee  simple  of  certain  lands  and 
pronises  situate  and  being  in  said 
county  of  Kent,  known  and  described 
as  follows,  to  wit:  The  south- 
east quarter  of  the  northwest  quar- 
ter and  the  west  half  of  the  north- 
east quarter  of  section  31  in  town- 
ship 7  north,  range  12  west,  and  of 
lot  24,  in  block  2  of  Gunnison's  sub- 
division in  the  city  of  Grand  Rapids, 
in  said  county. 

"HI.  That  the  said  Patrick 
Ljmch,  previous  to  the  time  of  his 
death,  had  executed  an  instrument 
which  he  intended  as  his  last  will 
and  testament,  which  provided  that 
all  of  his  estate  should  go  to  his  son 
Jeremiah  Lynch,  the  defendant  in 
this  case,  subject  to  certain  specific 
legacies  and  other  directions.  That 
among  the  specific  legacies  was  one 
to  Mary  Wheeler  for  the  sum  of 
$400,  to  Johanna  Simonda  for  the 
sum  of  $1,200,  and  to  this  plaintiff 
(then  Margaret  Lynch)  for  the  sum 
of  $900.  That  said  amounts  should 
be  without  interest  for  three  years 
after  the  death  of  said  Patrick 
Lynch,  and  should  draw  interest  at 


the  rate  of  6  per  cent  per  axmum 
after  that  period  of  time; 

"IV.  That  it  was  arranged  and 
agreed  by  and  between  the  heirs  at 
law  and  next  of  kin  of  said  Patrick 
Lynch,  deceased,  that  it  was  unnec- 
essary to  have  said  will  presented 
for  probate;  that  they  would  ar- 
range for  a  settlement  of  the  estate 
of  said  Patrick  Lynch,  deceased, 
without  probating  said  will;  and  it 
was  further  agreed  by  the  said  Jer- 
emiah Lynch  that  he  would  imy  to 
the  above-named  Mary  Wheeler,  Jo- 
hanna Simonds,  and  the  said  plain- 
tiff herein,  the  several  amounts 
which  the  said  instrument  provided 
that  they  should  receive  from  the 
said  estate  for  their  interests  in  the 
lands  and  premises  appertaining  to 

"V.  That  in  the  month  of  April, 
1910,  the  said  Jeremiah  Lynch  re- 
quested said  Mary  Wheeler,  Johanna. 
Simonds,  and  this  plaintiff  to  ex- 
ecute conveyance  to  him  of  said 
lands  and  premises,  and  agreed  that 
if  such  conveyance  were  made  he 
would  pay  to  them  respectively  the 
several  amounts  of  the  legacies  to 
them  respectively  provided  for  in 
the  said  will  of  Patrick  Ljmch,  de- 
ceased. That  on  or  about  the  20th 
day  of  April,  1910,  the  said  Mary 
Wheeler,  in  pursuance  of  said  re- 
quest, executed  such  a  deed  of  con- 
veyance to  said  Jeremiah  Lynch, 
and  on  or  about  the  20th  day  of 
April,  1910,  this  plaintiff  and  Johan- 
na Simonds  in  pursuance  of  said  re- 
quest also  executed  a  deed  of  con- 
veyance of  said  premises  to  said 
Jeremiah  Lynch,  and  said  deeds 
were  recorded  ih  the  office  of  the 
register  of  deeds  of  said  county  of 
Kent  on  the  11th  day  of  July,  1910, 
in  Liber  386  of  Deeds,  on  pages  442 
and  443,  respectively. 

"VI,  That  each  of  said  deeds  ex- 
pressed a  consideration  of  $1  and 
other  good  and  valuable  considera- 
tion, and  that  the  other  good  and 
valuable  consideration  mentioned  in 
said  deeds  were  the  promises  of  said 
Jeremiah  Lynch  to  pay  to  this  plain- 
tiff and  to  send  Mary  Wheeler  and 
Johanna  Simonds  the  amounts  pro- 
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vided  for  in  the  will  of  said  Patrick 
Lynch,  deceased,  as  aforesaid. 

"VII.  That  the  said  Jeremiah 
Lynch  has  never  paid  to  this  plain- 
tiff or  to  said  Johanna  Simonds  or 
Mary  Wheeler,  respectively,  the  said 
sums  of  money  or  interest  thereon, 
or  any  part  thereof,  which  it  was 
provided  in  the  will  of  said  Patrick 
Lynch,  deceased,  that  they  should 
be  paid  by  said  Jeremiah  Lynch. 

"VIII.  That  the  said  Mary  Wheel- 
er and  Johanna  Simonds  have  each 
assigned,  transferred,  and  set  over 
to  this  plaintiff  all  of  their  claims 
and  demands  against  the  said  Jere- 
miah Lynch,  and  the  above-described 
premises  and  all  of  their  claims 
and  demands  against  the  estate  of 
Patrick  Lynch,  deceased,  for  and  on 
account  of  the  provisions  so  made 
for  them  in  the  will  of  said  Patrick 
Lynch,  deceased^  and  the  said  plain- 
tiff is  now  possessed  of  the  right  to 
demand,  receive,  and  maintain  suits 
for  the  purpose  of  recovering  the 
sums  and  amounts  which  were  made 
due  and  payable  to  this  plaintiff  by 
the  terms  of  the  said  will  of  Patrick 
Lynch,  deceased,  and  of  the  said 
promises  and  agreements  of  said 
Jeremiah  Ljmch,  together  with  all 
liens  that  the  said  Mary  Wheeler 
and  Johanna  Simonds,  as  well  as  this 
plaintiff,  had  upon  the  aforesaid 
lands  and  premises." 

It  is  further  charged  that  Jere- 
miah Lynch  has  become  and  is  men- 
tally incompetent,  and  that  Mary 
Ellen  Lynch  is  guardian  of  his  es- 
tate, having  been  appointed  March 
8,  1916;  that  the  will  of  Patrick 
Lynch  was  allowed  December  10, 
1915;  and  that  Mary  Ellen  Lynch 
has  been  appointed  to  administer  his 
estate.  Upon  information  and  belief 
it  is  charged  that  Mary  Ellen  Lynch 
has  contracted  with  the  other  de- 
fendants to  sell  to  them  the  said 
premises,  and  that  the  vendees  are 
m  possession  of  them.  Relief  prayed 
for  is  an  account  of  the  amounts 
which  the  plaintiff  and  the  said  Jo« 
hanna  and  Mary  "became  and  were 
entitled  to  receive  from  said  Jere- 
miah Lynch  under  the  will  of  said 
Patrick  Lynch,"  and  that  it  be  de- 
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creed  that  plaintiff  has  a  lien  upon 
the  land  "for  the  amounts  which 
became  due  and  owing  to  this  plain- 
tiff and  to  said  Mary  Wheeler  and 
said  Johanna  Simonds,  respectively, 
under  and  in  pursuance  of  the  tenns 
of  the  will  of  said  Patrick  Lynch, 
deceased,  and  the  agreement  so 
made  by  Jeremiah  Lynch  to  pay  the 
same  as  aforesaid."  In  defaidt  of 
payment,  a  sale  of  the  land  is  asked 
for  "to  satisfy  such  lien."  Thwe 
is  a  prayer  for  general  relief.  On 
motion  to  dismiss,  it  was  held  that 
the  cause  of  action  is  barred  by  the 
Statute  of  Limitations. 

The  will  of  Patrick  Lynch  is  not 
set  out  in  or  with  the  bill,  nor  is  the 
value  of  his  estate  or  of  what  it  con- 
sisted. Upon  a  motion  to  dismiss, 
we  must  deal  with  the  facts  set  out 
in  the  bill.  The  bill  charges  that  the 
testator  bequeathed  and  devised  all 
of  his  estate  to  his  son  Jeremiah, 
subject  to  certain  specific  legacies. 
This  imports  that  there  was  person- 
al property.  It  does  not  import  that 
the  legacies  were  made  a  charge  up- 
on the  refil  estate.  Quite  the  con- 
trary. It  was  agreed  that  the  will 
should  not  be  probated,  and  Jere- 
miah promised  plaintiff  and  her 
assignors,  the  legatees,  to  pay  them 
the  amounts  of  their  legacies.  Ap- 
parently, this  promise  was  made 
thirty-three  years  before  the  bill 
was  filed.  Jeremiah  did  not  pay  as 
he  agreed  he  would;  but  when,  in 
April,  1910,  the  will  not  yet  having 
been  probated,  he  wanted  to  secure 
apparent  title  to  the  real  estate  in 
himself,  to  make  a  sale  of  it,  and  for 
this  purpose  desired  conveyances 
from  the  other  heirs  at  law  of  his 
father,  he  renewed  his  promise  to 
pay  them  their  specific  legacies. 
The  plaintiff  and  her  assignors  con- 
veyed their  then  apparent,  but  not 
real,  title  to  the  land.  The  will  has 
since  been  admitted  to  probate. 
Nothing  further  than  this  can  be 
gathered  from  the  bill  of  complaint. 

Assuming  all  charges  made  in  the 
bill  to  be  true,  what  present  enforce- 
able right  of  plaintiff  is  disclosed? 
Obviously,  it  is  a  right  resting  upon 
either  (1)  the  will  and  the  specific 
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legacies  therein  given  to  them,  or 
(2)  upon  the  promises  of  Jeremiah. 
If  upon  the  will,  this  is  not  the 
forum  for  asserting  it,  the  estate 
being  open  and  the  probate  court  en- 
gaged in  its  administration.  If  up- 
on the  promises  of  Jeremiah,  neither 
of  them  was  made  within  six  years 
before  this  suit  was  begrun,  and 
neither  is  actionable  in  a  court  of 
equity.  Plaintiff  and  her  assignors 
do  not  claim  that  they  ever  had  title, 
legal  or  equitable,  to  the  land,  or 
ever  sold  it.  Clearly,  they  never,  in 
fact,  had  legal  or  equitable  title  to 
it.  They  never  sold  it,  and  it  is  not 
asserted  that  any  portion  of  the  pur- 
chase price,  upon  a  sale,  remains  un- 
paid.   They  conveyed  the  land,  in 


form,  upon  the  repeated  promise  of 
Jeremiah  to  pay  them,  not  the  pur- 
chase price,  but  the  amount  of  the 
legacies  fixed  in  the  will. 

If  we  indulge  the  notion  that,  up- 
on the  death  of  the  ancestor,  plain- 
tiff and  her  assignors  had  an  equita- 
ble lien  upon  the  estate,  including 
the  real  estate,  to  secure  payment  of 
their  legacies,  the  promises  or  de- 
nials of  Jeremiah  could  not  affect  it, 
enlarge,  or  diminish  it,  unless  in  re- 
lying upon  them  plaintiff  and  her 
assignors  released  the  lien.  If  they 
did  not  release  it,  what  has  kept  it 
alive  for  thirty-four  years  ? 

The  decree  should  be  aflSrmed, 
with  costs  to  appellees. 


ANNOTATION.  . 

Vendor  and  parchastf :  vendor's  Ken  to  secure  legacy  which  one  receMng 
quitclahn  from  legatee  agrees  to  pay. 


The  reported  case  (Lavin  v.  Lynch, 
ante,  804)  seems  to  be  the  only  one 
to  have  passed  upon  the  question  of 
the  right  of  a  legatee  to  a  vendor's 
lien,  to  secure  a  legacy  which  was  a 
charge  upon  certain  devised  lands,  and 
which  the  devisee  has  agreed  to  pay  in 
consideration  of  the  legatee's  quit- 
claim deed.  This  ruling,  however,  is 
in  keeping  with  the  recognized  theory 
of  vendors'  liens,  that  equity  will  not 
permit  one  to  keep  the  property  of  an- 
other without  paying  for  it.  It  is  true 
that  in  the  present  case  the  legatee 
was  not  the  legal  owner  of  the  de- 
vised lands;  but  at  the  same  time  he 
had  an  equitable  interest,  growing  out 
of  the  fact  that  the  devise  was  sub- 
ject to  pa3nnent  of  the  legacy;  and,  as 
the  opinion  points  out,  the  sale  of  such 
an  interest  is  sufficient  to  support  a 
vendor's  lien. 

A  somewhat  similar  situation  is 
found  in  Lenox  v.  Earls  (1916)  —  Mo. 
App.  — ,  185  S.  W.  232.  In  that  case 
a  father  deeded  land  to  his  sons,  re- 
serving a  life  estate  in  himself  and 
wife  and  obligating  the  sons  to  pay 
each  of  his  three  daughters  a  specified 
sum  of  money,  which  sums  were  un- 
questionably a  part  of  the  considera- 


tion for  the  deeds.  It  was  held,  in  a 
suit  to  declare  vendors'  liens  upon  the 
lands  in  favor  of  the  daughters,  that, 
where  one  of  the  sons  denies  his  obli- 
gation, equity  would  declare  and  estab- 
lish the  liens  before  the  father's 
death,  that  in  order  to  have  such  liens 
established  it  was  not  necessary  to 
show  that  there  was  some  special 
ground  warranting  the  equitable  re- 
lief such  as  insolvency,  etc.,  and  that 
there  was  no  force  in  the  suggestion 
that  the  time  when  the  amounts  were 
to  be  paid  was  too  indefinite  to  sup- 
port a  lien,  they  being  due  at  the 
death  of  the  life  tenants,  an  event  cer- 
tain to  happen. 

.  Another  case  of  like  import  is  Spald- 
ing V.  Brent  (1850)  8  Md.  Ch.  411, 
wherein  it  was  held  that  a  child  who 
was  entitled  to  a  portion  of  his  father's 
real  and  personal  estate  (amount  de- 
termined by  arbitrators  selected  by 
the  children)  and  who  had  joined  in  a 
conveyance  of  the  real  estate  and  a  re- 
lease of  the  personalty  to  another 
child,  who  was  a  coheir,  was  to  the 
extent  of  his  interest  in  the  realty  an 
unpaid  vendor  ao  that  he  could  pursue 
it  in  equity.  6.  J.  0. 
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STATE  OF  VERMONT 

V. 

ROBERT  WARM. 

Termotit  Supreme  Court — If ovember  It,  1018, 
(__  Vt.  — ,  105  Atl,  244.) 

Juror  —  qoaMcation  —  wagering  on  result. 

1.  One  who  has  made  a  wager  on  the  conviction  of  a  man  charged  with 
murder  is  not  fit  to  sit  as  a  juror  at  his  trial. 

[See  note  on  this  queation  beginning  on  page  813.] 


Appeal  —  exceptions  —  transcript  — 

argoment  of  counsel. 

2.  In  determining  whether  or  not  re- 
marks of  counsel  in  argument  were 
prejudi(;ial,  the  narrative  in  the  bill  of 
exceptions  will  control  if  the  argu- 
ment does  not  appear  in  the  trans- 
cript. 
Same  —  refusal  of  Instmctitms  —  er> . 

ror. 

8.  There  is  no  reversible  error  in 


refusing  requested  instructions  if  the 
court  in  its  own  way,  and  in  fitting 
language,  charges  substantially  In  ac- 
cordance with  the  requests. 
Criminal  law  —  juror  wagering  on  re- 
sults —  effect. 

4.  Public  policy  will  not  permit  a 
verdict  of  guil^  in  a  criminal  case  to 
stand  where  one  of  the  jurors  had 
made  a  wager  that  accused  would  be 
convicted. 


Exceptions  by  respondent  to  rulings  of  the.  Franklin  County  Court,  and 
petition  for  new  trikl,  after  his  conviction  of  manslaughter.  New  trial 
granted. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  C.  6.  Austin  &  Sons  for 
respondent. 

Messrs.  William  R.  McFeeters  and 
Rufus  E.  Brown,  for  the  State : 

The  juror  C.  C.  Martin  was  not  le- 
gally disqualified. 

Mann  v.  Fairlee,  44  Vt.  672;  Flint  v, 
Holman.  82  Vt.  618,  74  Atl.  232;  State 
V.  Haydea,  51  Vt,  296;  Thrall  v.  Lin- 
coln, 28  Vt  356;  Goodrigbt  v.  M'Caus- 
land,  1  Yeates,  372,  1  Am.  Dec.  306; 
Booby  V.  State;  4  Yerg.  111. 

Haselton,  J.,  delivered  the  opin- 
ion of  the  court: 

At  the  September  term,  1918,  of 
the  Franklin  county  court,  Robert 
Warm  was  tried  for  the  murder  of 
Jennie  Hemingway,  August  12, 
1917,  and  was  found  guilty  of  man- 
slaughter. Judgment  on  the  ver- 
dict was  rendered,  sentence  was  im- 
posed, and  Warm  is  now  in  confine- 
ment. 

We  have  here  a  bill  of  exceptions 
brought  by  the  respondent  and  a 
petition  for  a  new  trial.    In  the 


view  we  take  of  the  petition  for  a 
new  trial,  we  shall  not  discuss  the 
exceptions  at  length. 

At  the  close  of  the  evidence  the 
respondent  made  a  motion  for  a  di- 
rected verdict  in  his  favor,  on  the 
ground  that  the  state  had  not  in- 
troduced evidence  fairly  and  rea- 
sonably tending  to  ftustoi  gultt  up- 
on him.  This  motion  was  over- 
ruled, and  the  respondent  excepted. 
A  careful  reading  of  the  entire 
transcript  shows  the  evidence  as  to 
who  committed .  the  crime  to  have 
been  conflicting  and  circumstantial, 
but  we  agree  to  the  contention  of 
the  state  that  the  jury  had  evidence 
before  it  upon  which  it  could  find 
the  respondent  guilty. 

The  respondent  excepted  to  some 
remarks  made  in  the  argument  in 
behalf  of  the  state.  Some  of  these 
renmrks,  taken  by  themselves,  ap- 
pear unwarranted  and  unfair,  but 
the  court  treated  them  as  made  in 
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reply  to  statements  of  the  respond- 
ent's counsel,  and  the  narrative  con- 
tained in  the  bill  of 
Appeal— excep-  exceptions  is  such 
^?,^me"~o'f"*  that  prejudicial  er- 

eonnael.  rOT     iS     TlOt     ShOWU. 

The  argument  of 
the  respondent's  counsel  does  not 
appear  in  the  transcript;  and,  while 
the  transcript  is  made  controlling 
as  to  matters  appearing  therein,  the 
bill  of  exceptions  is  expressly  made 
controlling  as  to  statements  of  fact 
not  appearing  in  the  transcript. 

The  respondent  presented  several 
requests  to  charge,  and  excepted  to 
the  failure  of  the  court  to  comply  in 
terms  with  requests  1^  4,  and  6. 
These  requests  related  to  the  doc- 
trine of  presumption  of  innocence, 
burden  of  proof,  and  reasonable 
doubt,  and  particularly  to  their  ap- 
plication in  a  case  standing  on  cir- 
cumstantial evidence.  However,  we 
think  that  an  analysis  of  the  charge 
shows  that  the  court  in  its  own  way 
8«ne-,et«.i  ^^^  in  ^fitting  lan- 
ot  tnstrmetioiu-  guage  charged  sub- 
*"■"'•  stantially     in     ac- 

cordance with  the  requests.  No  er- 
ror appears  here. 

After  verdict  the  respondent 
moved  that  it  be  set  aside  for  rea- 
sons already  considered,  and  on  the 
further  daim  that  it  appeared  that 
the  jury  acted  hastily  &nd  with  pas- 
sion and  prejudice.  This  motion 
was  overruled,  and  in  the  action  of 
the  court  in  that  regard  there  ap- 
pears no  abuse  of  discretion. 

The  petition  for  a  new  trial, 
brought  to  this  court,  goes  upon 
two  grounds:  newly  discovered  ev- 
idence and  the  disqualification  of 
one  of  the  jurors,  C.  C.  Martin,  to 
sit  in  the  case, — a  disqualification 
which  came  to  light  only  after  the 
trial  of  the-  case  was  ended.  This 
juror  resided  in  Montgomery.  Wil- 
liam Daniels  of  that  town  makes  af- 
fidavit that  before  the  trial  Martin 
said  he  believed  Warm  was  guilty; 
knew  he  was  guilty ;  offered  to  bet 
the  cigars  that  Warm  would  be 
found  guilty;  and  did  make  such  a 
wager  with  Daniels,  Martin  wager- 
ing that  Warm  would   be  found 


guilty,  and  Daniels  wagering  that 
Warm  would  be  found  innocent. 
Joseph  La  Frank,  road  commission- 
er, makes  affidavit  that  a  few  days 
after  the  trial  was  over  he  heard 
Martin  demand  of  Daniels  the  pay- 
ment of  the  wager.  Edmos  Larivee 
makes  affidavit  to  the  same  effect, 
and  Wallace  Lumbra  and  Elias  Rob- 
erts make  affidavits  of  like  import. 

The  state  took  counter  affidavits 
of  these  men,  and  La  Frank,  Lum- 
bra, and  Roberts  make  affidavit 
that  the  talk  in  which  Martin  de- 
manded of  Daniels  payment  of  the 
wager  was  of  a  jovial  character. 
Larivee's  counter  affidavit  is  to  the 
effect  that  he  heard  the  bet,  and 
that  it  was  the  other  way;  Martin 
betting  that  Warm  would  go  free. 
Larivee's  affidavits  are  unreliable, 
and  really  count  for  nothing.  The 
counter  affidavit  of  Daniels  was 
.taken  by  the  state.  In  it  Daniels 
deposes  that  Martin  said  he  knew 
well  enough  that  Warm  was  guilty. 
Daniels  said  that,  so  far  as  he  was 
concerned,  he  was  in  earnest  in  re- 
spect to  the  wager,  as  he  believed 
Warm  was  innocent;  would  have 
bet  the  cigars,  or  would  have  bet  a 
dollar.  Howevar,  he  says  he  never 
dreamed  the  bet  was  coming  up  to 
hurt  Martin,  and  that  no  doubt  the 
matter  was  all  fooling.  Previous  to 
the  wager  he  talked  with  Martin 
about  the  case  right  along  as  the 
newspapers  came  out,  and  their  di- 
vergent views,  based  on  what  they 
read,  led  to  the  wager. 

In  this'  state  of  the  affidavits  of 
others  we  turn  with  interest  to  the 
counter  affidavit  of  the  juror  him- 
self, taken  by  the  state,  for  an  un- 
qualified denial  by  Martin  of  the 
subject-matter  of  the  other  affida- 
vits would  go  far  lo  sustain  the  con- 
tention of  the  state.  Juror  Martin 
makes  affidavit  that  at  the  time  he 
was  examined  on  the  voir  dire  he 
had  no  recollection  of  discussing  the 
death  of  Jennie  Hemingway  with 
Daniels,  nor  of  making  any  wager 
with  regard  to  parties  concerned. 
He  does  not  deny  that  he  sat  in  the 
case  with  a  consciousness  that  he 
had  wagered  that  Warm  would  be 
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convicted,  but  says  that  he  tried  the 
case  fairly  upon  the  evidence  given 
in  court  and  fhe  chai^  as  he  under- 
stood it,  and  without  reference  to 
anything  that  he  had  heard,  read, 
said,  or  done ;  therefore  he  does  not 
deny  that  he  made  the  wager  refer- 
red to,  but  says  that,  if  any  wager 
was  naade,  it  was  merely  a  joking 
bet,  not  based  upon  anything  tan- 
gible, and  promptly  forgotten.  He 
further  says  that,  after  he  returned 
home  from  the  trial,  Daniels  was 
joked  about  a  wager  which  tiie  lat- 
ter had  made  and  lost,  on  the  weight 
of  horses,  and  that,  if  there  was 
ever  any  talk  about  the  wager  in 
question,  it  was  then  had;  that  the 
existence  of  such  a  wager  was  never 
mentioned  again;  that  it  was  never 
*paid  to  him  nor  demanded  by  him. 
Now,  if  he  did  not  remember  making 
the  bet,  he  did  not  remember  for- 
getting it,  nor  that  it  was  of  a  jok- 
ing character.  And  if  he  did  not  re- 
member that  there  was  any  talk 
about  it  after  the  trial,  he  did  not 
remember  the  connection  of  the  talk 
with  talk  about  another  wager.  We 
are  obliged  to  say  that  the  afiSdavit 
of  juror  Martin  is  evasive  and  lack- 
ing in  candor,  and  we  find  on  the  af- 
fidavit of  others  that  he  made  the 
wager  that  Warm  would  be  convict- 
ed. Very  shortly  thereafter  he  sat 
as  one  of  the  jury  that  convicted 
Warm.  The  counter  affidavits,  giv- 
ing color  to  the  claim  that  the  wa> 
ger  was  of  a  joking  character,  are 
without  weight.  Many  people  re- 
gard betting  as  fun,  and  the  fact 
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that  the  juror  regarded  it  as  a  joke 
to  bet  on  the  conviction  of  a  man 
charged  with  mur-  a„,„_„„.. 
der  does  not  com-  c«,<ioii— wa»er- 
mend  him  to  us  as  *^  ""  """**• 
a  man  fit  to  be  a  juryman  in  a  case 
in  which  he  had  made  that  kind  of  a 
wager.    A  grave  question  of  public 
policy  is  here  involved,  and  it  ad- 
mits of  but  one  answer. 

The  amount  of  the  wager  in  this 
instance  is  immaterial  to  the  an- 
swer. Courts  will  not  consider  how 
large  a  wager  must  be  to  disqualify 
the  wagerer.  Public  policy  will  not 
permit  verdicts  to  stand  which  are 
rendered  by  jurymen  who  have  bet 
on  the  issue,  be  the  stake  great  or 
small.  It  is  not  for  us  to  inquire 
whether  or  not  the  ^  ,„,„,  j^,,^ 

result     of     the     trial    juror  waKerlmc    ' 

was  in  any  measure  eS^ST"'**^ 
due  to  the  situation 
that  existed.  The  due  administra- 
tion of  justice  is  the  question  at 
stake.  Austin  v.  Langlois,  81  Vt. 
223,  69  Atl.  780;  Moore  v.  Cross,  86 
Vt.  148,  84  Atl.  22 ;  Re  Ketchum,  — 
Vt.  ^,  102  Atl.  1032. 

The  conclusion  reached  makes  it 
unnecessary  and  inadvisable  to 
comment  on  the  newly  discovered 
evidence  as  set  forth  by  petition  and 
.  affidavit.  On  the  new  trial  which 
public  policy  demands,  such  ev- 
idence, and  all  available  evidence, 
whether  favorable  or  unfavorable  to 
the  respondent,  will  stand  for  care- 
ful, impartial,  and  solemn  consider- 
ation. 

Petition  for  new  trial  granted. 


ANNOTATION. 
Bettmg  on  result  a*  disqualifying  juror. 


A  Juror  who  has  bet  on  the  result 
is  disqualified,  however  trifling  the 
amount.  Essex  v.  McPherson  (1872) 
64  ni.  349;  Seaton  v.  Swem  (1882)  58 
Iowa,  41, 11  N.  W.  726;  State  v.  Warm 
(reported  herewith),  ante,  811;  Clu- 
▼erius  v.  Com.  (1886)  81  Va.  787. 

The  court  properly  set  aside  a  juror 
who  had  made  two  bets  that  the  de- 
fendant would  not  be  convicted,  one 
of  a  10-cent  cigar  and  the  other  of  fifty 


cigars,  where  the  knowledge  of  these 
bets  did  not  come  to  the.  attorney  for 
the  commonwealth  until  after  the 
juror  had  been  accepted.  Cluverius  v. 
Com.  (Va.)  supra. 

In  Essex  v.  McPherson  (III.)  supra, 
it  was  held  that  a  new  trial  for  the 
plaintiff  should  be  granted  where  he 
discovered,  after  the  trial,  that  a  juror 
had  before  the  trial  bet  a  necktie  that 
the  result  would  be  in  favor  of  the 
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defendant,  as  the  character  of  the  ob- 
jection was  such  that  it  could  not  be 
said  that  reasonable  diligence  might 
have  discovered  it  before  the  trial,  and 
it  being  impossible  to  say  that,  by  rea- 
son of  the  smallness  of  the  wager,  it 
was  without  influence  upon  the  juror. 

So,  in  Seaton  v.  Swem  (Iowa)  supra, 
it  was  held  to  be  ground  for  a  new 
trial  that  a  juror  had  bet  25  cents  on 
the  result  of  an  election  depending 
upon  the  trial,  the  juror  on  his  voir 
dire  having  denied  any  opinion  or  in- 
terest, and  the  moving  party  not  know- 
ing the  fact  until  after  verdict. 

In  Booby  v.  State  (1833)  4  Yerg. 
(Tenn.)  Ill,  the  court,  while  order- 
ing a  new  trial  because  a  juror  made 
to  his  fellows  statements  of  matters 
not  in  evidence,  decided  that  the  fact 
that  a  juror  had  had  a  wager  on  the 
result  of  the  case  would  not  be  a  cause 
for  a  new  trial,  in  the  absence  of  a 
positive  showing  that  the  defendant 
was  ignorant  of  the  wager  before  the 
trial. 

-  It  was  held  in  Goodright  v.  M'Gaus- 
land  (1794)  1  Yeates  (Pa.)  872, 1  Am. 
Dec.  306,  that  it  was  not  ground  for  a 
new  trial  on  behalf  of  the  defendant 


that  a  juror  had  wagered  a  pint  of 
wine  that  the  plaintiff  would  gain  the 
cause,  where  he  had  also  made  two 
bets,  one  of  a  gallon  and  the  other  of 
a  phit,  that  the  plaintiff  would  mis- 
carry. 

It  may  be  noted  that  in  Butts  v. 
Union  P.  R.  Co.  (1899)  21  B.  I.  505,  44 
Atl.  933,  the  court  denied  the  plain- 
tiff's motion  for  a  new  trial  where, 
pending  the  charge  of  the  court,  after 
the  close  of  the  testimony,  one  of  the 
jurors  made  a  wager  of  a  cigar  with 
an  employee  of  the  defendant  that  the 
defendant  would  not  lose  the  case. 
The  court  said:  "While  the  conduct 
of  the  juror,  in  wagering  a  cigar  as  to 
what  the  verdict  would  be,  was  highly 
censurable  and  would  have  been  suffi- 
cient to  subject  him  to  punishment  if 
it  had  been  brought  seasonably  to  the* 
attention  of  the  court,  still  the  plain- 
tiff has  not  shown  us  by  the  testimony 
that  the  verdict  is  not  fully  sustained 
by  the  evidence.  If  the  case  were  a 
close  one  on  the  evidence,  or  there  was 
reason  to  believe  that  the  rights  of  the 
plaintiff  had  been  injuriously  affected, 
a  different  question  would  be  present- 
ed." B.  B.  B. 


THOMAS  BAKER,  Appt, 

V. 

HUGH  MAXWELL,  Sheriff. 

Jowa  Supreme  Court— June  91,  lOtS, 

(—  Iowa,  — ,  168  N.  W.  160.) 

Exemptions  —  sawmill  as  tooL 

One  operating  a  portable  sawmill  which  he  moves  from  place  to  place 
to  cut  logs  into  lumber,  according  to  the  demand  for  such  service,  is  a 
mechanic  within  l^e  meaning  of  a  statute  allowing  exemptions  to  a 
mechanic,  and  the  mill,  although  of  the  value  of  $800,  is  a  tool  or  instru- 
ment within  the  meaning  of  such  statute. 

[See  note  on  thia  question  beginning  on  page  818.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Plymouth 
County  in  favor  of  defendant  in  an  action  brought  to  recover  possession 
of  a  portable  sawmill.   Reversed. 

The  material  facts  are  stated  in  the  opinion  of  the  court. 
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( —  lotoa,  — , 

Mr.  C  R.  Metcalfe,  for  Appellant: 

The  property  in  question  was 
exempt  from  execution  under  the  laws 
of  the  state. 

Equitable  Life  Assur.  Sec.  v.  Goode, 
101  Iowa,  160,  35  L.R.A.  690,  63  Am. 
St.  Rep.  378,  70  N.  W.  113;  Sterman 
V.  Hann,  160  Iowa,  366,  46  L.R.A. 
<N.S.)  287,  141  N.  W.  934;  Eckman  ▼. 
Poor,  88  Ck>lo.  200,  87  Pac.  1088;  Wal- 
lace y.  Bartlett,  108  Mass.  62;  Smith 
V.  Roads,  29  Okla.  816,  119  Pac.  627; 
Re  Petersen,  95  Fed.  417;  Fore  t. 
Cooper,  —  Tex.  Civ.  App.  — ,  34  S.  W. 
341;  Spence  v.  Smith,  121  Cat.  536,  66 
Am.  St.  Rep.  62,  53  Pac.  663;  Jackman 
V.  Lambertson,  71  Kan.  138,  80  Pac. 
66;  State  ex  rel.  Achey  v.  Creech,  18 
Wash.  186,  51  Pac.  863. 

If  there  was  any  doubt  about  the 
article  being  used  to  make  a  living, 
or  appellant  being  a  mechanic,  or  the 
property  being  "tools  and  instru- 
ments," it  should  be  submitted  to  the 
jury  under  proper  instructions. 

Richards  v.  Hubbard,  59  N.  H.  158, 
47  Am.  Rep,  188;  Perkins  v.  Wisner, 
9  Iowa,  S20. 

Messrs.  Heaa  ft  Hess  for  appellee. 

Weaver,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiflF  is  conceded  to  be  a 
married  man,  the  head  of  a  family, 
and  with  his  family  has  been  for 
many  years  a  resident  of  the  state. 
He  has  little,  if  any,  property  ex- 
eept  that  hereinafter  mentioned,  and 
for  a  considerable  period  has  been 
employed  by  others  in  cutting  and 
converting  native  trees  and  logs  into 
lumber.  In  this  work  he  owns  and 
makes  use  of  a  portable  mill,  which 
he  operates  himself  with  such  help 
as  is  afforded  him  by  his  wife  and 
minor  son.  The  power  used  is 
steam,  and  the  entire  outfit  is  so  de^ 
signed  as  to  be  readily  moved  from 
place  to  place  and  from  farm  to 
farm  as  may  be  desired  by  those 
having  such  work  to  be  done,  and  its 
value  is  about  $800.  One  Rawson, 
having  obtained  a  judgment  against 
plaintiff,  procured  the  issuance  of  an 
execution  for  its  collection  and 
<»used  it  to  be  levied  upon  said  prop- 
erty. Plaintiff  thereupon  served 
written  notice  upon  the  sheriff  that 
he  claimed  tiie  property  to  be  ex- 
empt from  seizure  on  execution,  and 
donanded  that    the  levy    be  dis- 
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les  K.  w.  ito.) 

charged.  The  demand  was  refused, 
and  plaintiff  then  brought  this  ac- 
tion to  recover  the  possession. 

The  defendant  denied  the  alleged 
exempt  character  of  the  property, 
and  on  trial  of  this  issue  to  a  jury 
the  court  directed  a  verdict  for  the 
defendant,  and  fhe  plaintiff  appeals. 

There  appears  to  be  no  material 
fact  on  wluch  there  is  any  occasion 
for  the  consideration  of  the  jury, 
and  the  arguments  in  this  court  are 
very  properly  directed  to  the  legal 
proposition  whether,  under  the  un- 
disputed facts,  the  trial  court  prop- 
erly directed  a  verdict  for  the  de- 
fendant. 

Our  general  Exemption  Law  is 
found  in  Code,  §  4008,  and  that  por- 
tion of  it  which  has  more  particular 
bearing  upon  this  controversy  is  the 
clause  which  provides  that  a  resi- 
dent head  of  a  family,  if  a  farmer, 
mechanic,  surveyor,  clergyman,  law- 
yer, physician,  teacher,  or  professor, 
may  hold  exempt  from  execution 
the  proper  tools,  instruments,  and 
books  pertaining  to  his  occupation, 
and,  if  a  physician,  public  officer, 
farmer,  teamster,  or  other  laborer, 
may  also  hold  exempt  the  team  and 
vehicle  with  which  he  habitually 
earns  his  living.  In  support  of  the 
ruling  below  the  appellee  relies  up- 
on two  propositions:  First,  that 
plaintiff  is  neither  fanner,  me- 
chanic, surveyor,  clergyman,  law- 
yer, physician,  teacher,  or  professor 
and  therefore  is  not  entitled  to  any 
exemption  for  'the  tools,  instru- 
ments, or  implements  suitable  to  his 
emplojnnent  or  business;  but  is  a 
common  laborer  for  whom  there  is 
no  exemption  except  a  team  and 
vehicle,  if  he  employs  such  aids  in 
earning  his  living;  and,  second,  that 
if  it  should  be  held  that  plaintiff  is 
a  mechanic  within  the  meaning  of 
the  statute,  the  portaUe  mill  is  not 
a  tool,  instrument,  or  implement  of 
his  employment  which  the  law  ex- 
empts. 

Without  at  all  conceding  the  cor- 
rectness of  appellee's  contention 
that  one  who  is  a  laborer,  as  dis- 
tinguished from  a  mechanic,  is  en- 
titled to  no  exemption  f  rom  execu- 
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tion  for  the  tools  and  implements 
suitable  for  his  employment,  our 
viewa  upon  the  other  proposition 
are  such  as  to  render  unnecessary 
any  discussion  of  that  question. 

It  is  the  plaintiif's  theory  that, 
under  a  fair  and  liberal  construc- 
tion of  the  term  used  in  the  Ck>de 
section  above  cited,  he  may  be 
classed  as  a  mechanic,  and  to  the 
question  thus  raised  we  give  our 
first  attention. 

Cases  may  be  found  in  which  the 
term  "mechanic"  is  limited  to  a 
skilled  workman  employed  in  shap> 
ing  materials,  such  as  wood,  metal, 
or  stone,  into  some  kind  of  a  struc- 
ture or  machine  or  other  object  re- 
quiring the  use  of  tools ;  but  the  pre- 
vailing tendency  of  modem  courts, 
including  this  court,  is  to  broaden 
and  enlarge  the  scope  of  the  word, 
and  this  is  especially  true  in  con- 
struing and  appljdng  Exemption 
Laws.  For  example,  in  Smith  v. 
Osbum,  53  Iowa,  474,  5  N.  W.  681, 
tiie  qiiestion  arose  upon  a  claim  of 
exemption  for  a  printing  press,  type, 
and  other  materials  used  in  the 
printing  business.  At  that  time  the 
statute  which  specifically  exempts 
such  property  had  not  then  been  en- 
acted, and  tike  claim  of  exemption 
was  based  on  the  theory  that  the 
printer  was  a  mechanic,  and  that  the 
presses  and  other  property  seized 
were  the  tools  and  implements  of 
his  trade.  We  sustained  that  claim, 
and  exempted  his  property  as  the 
tools  of  a  mechanic,  and  we  defined 
the  word  "mechanic",  as  being  ap- 
plied to  "one  who  works  with  ma- 
chines or  instruments,"  etc.,  and  in 
our  judgment,  if  the  owner  of  and 
user  of  a  printing  ofiice  outfit  may 
be  classed  as  a  mechanic,  and  a  com- 
plicated and  expensive  piece  of  ma- 
chinery, like  a  newspaper  press  and 
equipment,  may  be  exempted  as  a 
proper  tool  or  implement  of  his  em- 
plojonent,  there  ought  to  be  no  hes- 
itation in  admitting  a  lumber  saw- 
yer and  his  portable  mill  to  the  same 
class.  That  very  question  was  con- 
sidered in  Gnlledge  v.  Preddy,  32 
Ark.  433,  and  the  owner  and  oper- 
ator of  a  sawmill  was  there  classed 


as  a  mechanic.  As  further  illustrat- 
ing the  liberality  of  the  courts  in 
defining  these  terms  and  applying 
Exemption  Laws,  the  word  "me- 
chanic" has  been  held  to  include  a 
dentist  (Maxon  v.  Perrott,  17  Mich. 
332,  97  Am.  Dec.  191) ;  a  civil  engi- 
neer (Amazon  Irrigating  Co.  v. 
Briesen,  1  Kan.  App.  758,  41  Pac. 
1116)  ;  a  painter  (Waite  v.  Franci- 
ola,  90  Tenn.  191,  16  S.  Wl  116) ;  a 
barber  (State  v.  Dielenschneider, 
44  La.  Ann.  1116,  11  So.  823;  State 
V.  Him,  46  La.  Ann.  1443,  16  So. 
403;  Terry  v.  McDaniel,  103  Tenn. 
415,  46  L.R.A.  559,  53  S.  W.  732.  It 
must  require  some  degree  of  knowl- 
edge, skill,  and  training  to  operate 
a  sawmill,  even  a  small  portable  af- 
fair, and  we  entertain  no  doubt, 
under  the  law  as  heretofore  recog- 
nized by  this  court  as  well  as  by 
other  courts,  that  the  plaintiff  may 
be  classed  as  a  mechanic,  and  is  en- 
titled to  be  so  considered  in  apply- 
ing the  Exismption  Statute. 

Assiuning,  then,  that  the  plaintiff 
is  a  mechanic  within  the  terms  of 
this  law,  we  have  further  to  inquire 
whether  the  mill  which  he  uses  is  a 
proper  tool  or  implement  of  his  oc- 
cupation. Both  upon  principle  and 
precedent  this  must  be  answered  in 
the  afiirmative.  Appellee  points  us 
to  cases  where  the  word  "tool"  has 
been  held  to  mean  only  small  imple- 
m^its  which  may  be  held  in  the 
hand,  or  are  to  be  operated  by  man- 
ual force  or  power  alone.  Such 
rule  seems  to  be  entirely  too  nar- 
row and  technical,  but  it  is  to  be 
noted  that  our  statute  exempts 
not  "tools"  alone,  but  all  the  debt- 
or's proper  "tools,  instruments,  and 
boolffi."  The  word  "instruments" 
is  a  word  of  much  more  general 
and  inclusive  import  than  "tools," 
and  it  has  been  held  to  include 
a  very  wide  range  of  implements 
reasonably  fitted  or  employed  as 
means  of  making  their  owner's 
labor  in  his  chosai  employment 
more  effective.  Nor  does  the  stat- 
ute require  that  in  order  to  be  ex- 
empt the  tool  or  instrument  shall 
be  shown  to  be  a  necessity  in  such 
employment;  it  is  enough  if  it  is  & 
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"proper"  tool  or  instrument.  Any 
tool  or  instrument  which  is  usually 
adapted  to  such  use  is  a  proper  one. 
The  statute  fixes  no  limit  upon  the 
size  or  value  of  such  instnmients. 
For  the  farmer  it  may  properly  in- 
clude a  sraner  plow,  a  harvester,  a 
traction  engine,  and  any  or  all  of 
tile  multitude  of  modem  farm  ma- 
chinery which  may  be  useful  or 
proper,  and  the  fact  that  it  costs 
hundreds,  or  perhaps  thousands,  of 
dollars,  or  is  operated  by  steam, 
gas,  or  electricity,  or  may  require  an 
expert  to  use  it  successfully,  will  not 
expose  it  to  seizure  as  nonexempt 
property  so  long  as  it  be  fit  and 
proper  for  the  farmer's  use.  A 
piano  may  be  an  exempt  tool  or  in- 
strument in  the  hands  of  a  music 
teacher  (Amend  v.  Murphy,  69  111. 
387)  ;  a  turning  lathe  weighing  600 
pounds  is  a  tool  within  the  Exemp- 
tion Act  (Smitii  V.  Roads,  29  Okla. 
815,  119  Pac.  627)  ;  a  portable  saw- 
mill is  classed  as  an  exempt  imple- 
ment in  Eckman  v.  Poor,  38  Colo. 
200,  87  Pac.  1088;  a  like  ruling  as 
to  a  portable  sawmill  is  sustained  in 
Reeves  v.  Bascue,  76  Kan.  333,  123 
Am.  St.  Rep.  137,  91  Pac.  77;  and  a 
logging  outfit  may  be  exempt  instru- 
ment (State  ex  rel.  Achey  v.  Creech, 
18  Wash.  186,  51  Pac.  363).  Even 
where  the  statute  exempts  only,  the 
tools  "necessary  for  tiie  debtor's 
usual  occupation,"  it  has  been  said 
this  does  not  mean  those  of  absolute 
necessity  in  his  work,  but  such  as 
are  reasonably  necessary  for  the 
prosecution  of  it  advantageously 
and  usefully. 

"It  is  by  availing  himself  of  new 
tools,  often  improved  and  better 
adairt;ed  to  the  prosecution  of  his 
labor,  that  improvements  are  made 
by  the  mechanic,  and  there  is  no  rea- 
son why  fh^  should  not  be  as  much 
protected  on  their  first  introduction, 
as  after  they  have  come  into  general 
use."  Healy  v.  Bateman,  2  R.  I.  454, 
60  Am.  Dec.  94. 

No  one  would  deny  to  the  worker 
in  concrete  and  cement  an  exemp- 
tion for  ihe  time-honored  hoe  and 
shovel  with  which  he  mixes  his  ma- 
2  A,L.R.— 52. 
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terialSj  and  it  would  be  most  un- 
reasonable to  say  that,  if  the  man 
whom  you  employ  to  lay  your  side- 
walk should  use  a  small  modem  re- 
volving mixer,  operated  by  gas  or 
electricity,  to  do  the  work  of  the  hoe 
and  the  shovel,  it  may  be  seized  up- 
on execution  simply  because  it  is  a 
new  or  more  complicated  or  more 
expensive  implement.'  There  is 
nothing  in  the  statute  requiring  it, 
and  the  courts  have  no  authority, 
and  should  have  no  desire,  to  im- 
pose any  such  limitation  upon  the 
worker's  statutory  right. 

We  do  not  overlook  the  fact  that 
in  Meyer  v.  Meyer,  23  Iowa,  359,  92 
Am.  Dec.  432,  this  court  held  that  a 
threshing  machine  which  required 
six  to  ten  horses  and  a  large  force  of 
men  to  operate  was  not  exempt  as  a 
proper  tool  or  implement  of  a  farm- 
er, who  .used  it  principally  to  thresh 
the  grain  of  others  than  himself. 
We  have  no  quarrel  with  the  result 
reached  in  that  case,  and  concede 
its  authority  in  cases  of  like  or  sim- 
ilar character,  but  the  class  does 
not  include  cases  like  the  one  at  bar. 
If  in  that  case  a  judgment  debtor 
had  been  a  thresher  by  trade  and 
occupation,  and,  being  employed  to 
thresh  the  grain  of  others,  he  laid 
aside  the  primitive  flail  and  used  a 
small  power  thresher  operated  en- 
tirely by  himself  and  members  of 
his  dependent  family,  we  may  safe- 
ly assimw  that  the  machine  would 
have  been  held  exempt  as  a  proper 
implement  of  the  dcJbtor's  employ- 
ment. 

Without  further  prolonging  this 
opinion  we  say  that,  under  the  con- 
ceded facts,  the  plaintifif  is  entitled 
to  be  classed  as  a  mechanic  within 
the   meaning  and   purpose  of  the 
statute,  and  that  the  portable  mill  is 
to  be  classed  as  a  Bi,emptio»^ 
proper  tool  or  m-  iwwmiii  as 
strument  of  his  em-  ***** 
plojmient  and  occupation.     It  fol- 
lows that  a  verdict  should  not  have 
been  directed  for   the  defendant, 
and  that  judgment  should  have  been 
entered  for  the  plaintiff,  upon  the 
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agreed  statement  of  facts,  for  the 
possession  of  the  property  or  for  its 
value,  if  the  possession  has  not  been 
restored  under  the  writ  of  replevin. 
The  cause  will  be  remanded  for  the 


entry  of  judgment  in  harmony  with 
this  opinion. 
Reversed  and  remanded. 

Preston,  Ch.  J.,  and  Stevens  and 
Gaynor,  JJ.,  concur. 


ANNOTATION. 

Wliat  are  "toob,"  'implonents,"  "instnimenta,'*  "utennb,'*  or  "apparatm,^ 
within  tlie  meuung  of  Debtor's  Exemption  Laws. 


I.  Introduction,  818. 
II.  Costly  or  extensive  property,  821. 
III.  Use  of  property,  825. 

/.  IntroduetUtn. 

The  statutes  exempting  "tools," 
"implements,"  "instruments,"  *nd 
"utensils"  vary  widely  in  terms.  In 
some  statutes  the  exemption  is  with- 
out any  qualification  or  condition;  in 
others  a  qualification  or  condition  ap- 
pears. For  example,  the  exemption 
may  not  be  absolute,  but  may  be  of 
such  tools,  implements,  etc.,  as  may 
be  necessary  to  the  debtor  or  to  his 
trade  or  profession.  Such  statutes  as 
the  latter  present  two  questions:  (a) 
Whether  the  chattel  involved  in  the 
particular  case  is  a  tool,  implement, 
etc.,  and  (b)  whether  it  is  necessary 
to  the  debtor,  or  to  his  trade  or  pro- 
fession. The  question  whether  an 
article  is  a  necessary  tool,  as  distin- 
guished from  the  question  whether  it 
is  a  tool  at  all,  is  beyond  the  scope  of 
this  discussion.  Between  the  statutes 
which  exempt  tools,  implements,  etc., 
without  condition,  and  those  which 
make  the  exemption  depend  upon 
necessity,  are  statutes  widely  varsring. 
In  some  of  the  decisions  it  is  difficulty 
if  not  quite  impossible,  to  determine 
whether  the  question  was  as  to  the 
chattel  involved  being  a  "tool,"  "im- 
plement," etc.,  or  as  to  the  necessity 
thereof.  This  note,  so  far  as  prac- 
ticable, has  been  confined  to  the  first 
question,  that  is,  whether  the  chattel 
is  a  "tool,"  "implement,"  etc.,  though 
some  cases  that  turn  upon  the  neces- 
sity thereof  are  cited  with  a  view  of 
noting  distinctions.  The  question 
whether  the  debtor  is  within  the  de- 
scription of  persons,  in  statutes  which 
limit  the  exemption  to  certain  persons, 
is  also  beyond  the  scope  of  the  note. 


rv.  Exemption  of  tools,  etc.,  of  an  occu- 
pation or  profession,  826. 
V.  Application  to  specific  chattelst  827. 

I 

See,  for  example,  O'Reilly  v.  Er* 
langer  (1906)  108  App.  Div.  318,  95 
N.  Y.  Supp.  760,  holding  that  a  desk 
of  an  undertaker  was  not  exempt,  un- 
der a  statute  exempting  "professional 
instruments,  furniture,  and  library," 
upon  the  theory  that  the  business  of 
undertaking  is  not  included  in  the 
term  "profession"  as  used  in  the  stat- 
ute. 

In  the  absence  of  any  limitation  in 
the  statutes  as  to  the  character  of  the 
tools  or  implements  to  be  exempted, 
some  courts  have  expressed  an  unwill- 
ingness to  place  any  limitation  by  con- 
struction. Re  Klemp  (1897)  119  CaL 
41,  39  L.R.A.  340,  63  Am.  St.  Rep.  69, 
50  Pac.  1062;  Spence  v.  Smith  (1898) 
121  Cal.  536,  66  Am.  St.  Rep.  62,  5S 
Pac-  663.  Compare  with  Henry  ▼. 
Sheldon  (1862)  35  Vt  427,  82  Am.  Dee. 
644,  infra,  as  to  supplanting  a  simple 
tool.  Thus,  in  Re  Klemp  (1897) 
119  Cal.  41,  39  L.R.A.  340,  63  Am.  St. 
Rep.  69,  60  Pac.  1062,  the  court,  after 
stating  that  the  statutory  provision 
has  on  its  face  no  limitation  as  to  the 
character  of  the  implements  exempt, 
and  that  it  does  not  even  provide  that 
the  implements  must  be  necessary^ 
continues :  "There  is  no  ground  for  ex- 
cluding an  implement  from  the  opera- 
tion of  the  statute,  because  it  is  an  im- 
provement, and  supplants  a  former 
implement  used  with  less  effective- 
ness for  the  same  purpose.  .  .  . 
The  whole  subject  is  one  of  legislative 
policy;  and  until  the  legislature  shall 
see  fit  to  limit  the  implements  of  hus- 
bandry which  shall  be  exempt,  either 
by  enumeration,  or  by  a  restriction 
based  on  value,  a  court  has  no  war- 
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nnt  in  any.  of  the  reasons  given  by 
respondent  to  eliminate  from  the  stat- 
ate  anything  which  is  clearly  within 
its  terms."  This  case  is  cited  with 
apnroval  on  this  point  In  Spence  v. 
Smith  (1898)  121  CaL  686,  66  Am.  St. 
Bep.  62,  58  Pac.  668. 

The  courts  are  not  agreed  whether 
a  limitation  as  regards  the  value  of 
the  chattel  involved  may  be  read  into 
the  statute.    See  infra,  n. 

The  size  of  the  chattel  has  been 
treated  by  some  courts  as  having  a 
direct  bearing  upon  whether  it  is  a 
tool,  implement,  etc.    See  infra,  II. 

Where  the  statute  exempts  specified 
property  without  making  it  a  condi- 
tion of  the  exemption  that  it  be  neces- 
sary to  the  judgment  debtor's  trade 
or  occupation,  the  courts  have  seem- 
ingly refused  to  read  such  a  condi- 
tion into  the  statute.  Re  Klemp 
(1897)  119  CaL  41,  39  L.R.A.  840,  63 
Am.  St  Rep.  69,  60  Pac.  1062;  Spence 
V.  Smith  (1898)  121  CaL  536,  66  Am. 
St.  Rep.  62,  53  Pac.  663.  In  Spence 
V.  Smith  (1898)  121  CaL  686,  66 
Am.  St.  Rep.  62,  53  Pac.  653,  where 
the  judgment  debtor  was  engaged 
in  farming  about  2,700  acres  of 
land,  and  it  appeared  that  all  the 
property  levied  upon  and  seized  was 
necessary  to  enable  him  to  properly 
cany  on  his  farming  operations  upon 
land  of  that  extent,  the  court  states 
that  "whether  any  property  shall  be 
exempt  from  execution,  as  well  as  the 
character  and  amount  of  property  to 
be  exempted,  is  purely  a  question  of 
legislative  policy;  and,  when  the  leg- 
islature has  determined  that  the  farm- 
ing utensils  and  implements  of  hus- 
bandry of  a  judtrment  debtor  shall 
be  exfflnpt,  a  court  is  not  authorized 
to  refuse  the  exemption  because,  in 
its  opinion,  they  are  not  necessary  for 
the  judgment  debtor."  This  state- 
ment, however,  is  followed  by  another, 
which  renders  the  meaning  of  the 
court  somewhat  obscure.  The  court 
states:  "The  state  has  fixed  no  limit 
to  the  amount  of  land  which  a  judg- 
ment debtor  may  cultivate  by  farming, 
and  if  farming  utensils  which  he  has 
are  necessary  for  the  proper  cultiva- 
tion of  his  land,  they  are  exempt  from 
execution,  irrespeietive  of  whether  he 


would  need  them  for  cultivating  a 
smaller  tract." 

In  exempting  an  expensive  thresh- 
ing outfit  in  Re  Klemp  (1897)  119  CaL 
41,  39  IjJRJl.  340,  63  Am.  St  Rep.  69, 
50  Pac.  1062,  the  court  states  that  the 
California  Code  is  broader  than  any 
to  which  the  attention  of  the  court 
has  been  called,  there  being  no  such 
words  used  as  "necessary,"  "proper," 
or  "adequate." 

It  is  a  theory  of  some  cases  that  the 
term,  "tools,"  should  be  limited  to  in- 
struments used  by  hand  or  operated 
by  direct  applicatioh  of  manual 
strength.  Spooner  v.  Fletcher  (1830) 
3  Vt  133,  21  Am.  Dec.  579 ;  Garrett  v. 
Patchin  (1857)  29  Vt  248,  70  Am.  Dec. 
414;  Henry  v.  Sheldon  (1862)  85  Vt 
427,  82  Am.  Dec.  644. 

The  word  "tools,"  in  its  general  re- 
ceived sense,  has  been  stated  to  imply 
"instruments  of  small  value,  and  used 
with  the  direct  application  of  manual 
strength."  Spooner  v.  Fletcher 
(1830)  8  Vt  138,  21  Am.  Dec.  579. 

The  supreme  court  of  Vermont  has 
stated  that  the  word  "tools,"  in  a 
statute  exempting  such  tools  as  may 
be  necessary  for  upholding  life,  has 
long  been  held  to  extend  to  such  farm- 
ing tools  as  are  used  by  hand,  and  to 
include  hoes,  axes,  pitchforks,  shovels, 
spades,  scythes,  snathes,  cradles,  dung 
forks,  and  other  tools  of  that  char- 
acter; but  it  is  held  not  to  include 
machinery  or  implements  used  by  ox- 
en and  horses,  as  carts,  plows,  har- 
rows, mowers,  and  reapers.  Garrett 
V.  Patchin  (1857)  29  Vt  248,  70  Am. 
Dec.  414. 

The  supreme  court  of  Vermont  In 
Henry  v.  Sheldon  (1862)  35  Vt  427, 
82  Am.  Dec.  644,  in  holding  that  a 
machine  used  for  shaving  or  splitting 
leather  was  not  a  tool,  states  that  the 
fact  that  the  machine  took  the  place 
of  a  tool  that  was  exempt  is  not  a 
sufficient  reason  for  holding  the 
machine  exempt,  the  court  stating 
that  if  the  introduction  of  machinery 
to  supersede  the  use  of  tools  has  in- 
troduced such  change  in  the  mode  of 
labor  as  to  render  it  expedient  to  pro- 
tect from  attachment  articles  of  the 
class  to  which  the  one  in  question  be- 
longs. It  is  for  the  legislature,  and 
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not  for  the  court,  to  provide  the  rem- 
edy. 

Compare  with  Re  Klemp  (1897)  119 
Cal.  41,  89  L.R.A.  340,  63  Am.  St.  Rep. 
69,  80  Pac.  1062,  supra,  as  to  effect 
of  supplanting  tools. 

But,  upon  the  other  hand,  the 
word  "tools"  has  been  held  not  to  be 
indicative  only  of  such  implements  as 
are  used  by  the  hand  of  one  man. 
Patten  v.  Smith  (1823)  4  Conn.  450, 
10  Am.  Dec.  166,  exempting  a  printing 
press,  cases,  and  type  of  the  value  of 
about  $500,  such  property  being  re- 
garded as  tools,  within  the  meaning 
of  a  statute  exempting  tools  from  ex- 
ecution. The  court  here  states  that 
the  word  "tools,"  in  its  origin,  was 
applied  to  instruments  that  were  used 
by  the  hand  of  one  man,  but  the  usage 
of  speech  has  long  since  extended  it 
beyond  these  bounds.  The  court 
states  that  "it  was  the  object  of  the 
statute  to  protect  the  tools  of  a  trade, 
80  far  as  they  were  indispensably 
necessary;  and  the  words  of  this  as 
of  other  laws  ought  to  be  expounded 
according  to  their  popular  accepta- 
tion, in  order  to  attain  the  legislative 
intent.  In  manufactories  of  recent 
origin,  there  may  be  complicated 
machinery  and  expensive  utensils  of 
great  value,  which  do  not  fall  within 
the  principle  of  exemption;  and  to 
this  subject  I  refer,  without  the  in- 
timation of  an  opinion,  cautiously  to 
guard  against  inferences  beyond  the 
principles  I  have  assumed." 

And  see  to  the  same  effect  Jenkins 
V.  McNall  (1882)  27  Kan.  582,  41  Am. 
Rep.  422,  also  involving  a  printing 
press,  though  in  that  case  the  exemp- 
tion was  denied  because  it  did  not 
appear  that  the  debtor  derived  his 
principal  support  from  his  printing 
press. 

But  see,  contra,  Buckingham  t. 
Billings  (1816)  13  Mass.  82,  which  is 
approved  in  Kilbum  v.  Demming 
(1829)  2  Vt.  404,  21  Am.  Dec.  543. 

The  fact  that  the  tools  are  not  used 
by  the  owner,  but  by  his  employees, 
does  not  prevent  their  being  exempt. 
Howard  v.  Williams  (1824)  2  Pick. 
(Mass.)  80;  Daniels  v.  Hayward 
(1862)  5  Allen  (Mass.)  48,  81  Am. 
Dec.     731;     McDowell     v.     Shotwell 


(1886)  2  Whart.  (Pa.)  26;  Smith  t. 
McBryde  (1915)  —  Tex.  Civ.  App.  — , 
173  S.  W.  234;  Laguna  v.  Quiflones 
(1916)  23  P.  R.  R.  858. 

In  Howard  v.  Williams  (1824)  2  Pick. 
(Mass.)  80,  supra,  it  is  stated  that 
"the  exemption  is  not  limited  merely  to 
the  tools  used  by  the  tradesman  with 
his  own  hands,  but  comprises  such 
in  character  and  amount  as  are  neces- 
sary to  enable  him  to  prosecute  his 
appropriate  business  in  a  convenient 
and  usual  manner;  and  the  only  rule 
by  which  it  can  be  restricted  is  that 
of  good  sense  and  discretion  in  refer- 
ence to  the  circumstances  of  each  par- 
ticular case."  Tools  used  by  the  own- 
er's journeyman  o>r  apprentice  in  the 
business  of  his  trade  were  held  to  be 
protected  from  attachment  in-  this 
case. 

And  in  Daniels  v.  Hayward  (1862) 
5  Allen  (Mass.)  48,  81  Am.  Dec.  731, 
supra,  in  holding  exempt  boot  machin- 
ery, presumably  of  the  value  of  less 
than  $100,  the  court  states  that  while 
"the  exemption  was  not  intended  to 
apply  to  large  manufacturing  estab- 
lishments, it  has  not  been  supposed 
to  be  at  variance  with  the  letter  or 
the  spirit  of  the  statute  to  apply  it  to 
the  case  of  a  mechanic  carrying  on  a 
small  business,  alhough  he  may  have 
in  his  emplo3rment  men  who  perform 
the  principal  part  of  the  labor  with 
the  tools,  implements,  and  fixtures." 

It  is  held  in  Smith  v.  McBryde 
(1915)  —  Tex.  Qv.  App.  — ,  173  S.  W. 
24,  supra,  that  an  exemption  of  "all 
implements  of  husbandry"  includes 
all  implements  used  by  a  farmer  in 
conducting  his  farming  operations; 
not  only  those  that  he  may  use  direct- 
ly, but  those  used  by  his  tenants  and 
employees. 

Without  undertaking  to  specify 
what,  in  every  instance,  may  be  com- 
prised in  the  term,  "necessary  tools 
of  a  tradesman,"  it  has  been  stated 
that  "generally,  those  articles  without 
which  a  man  cannot  work  at  his  trade 
must  be  within  the  meaning  of  the" 
statute.  McDowell  v.  Shotwell  (1836) 
2  Whart.  (Pa.)  26,  exempting  a  loom 
to  a  weaver. 

Contrary  to  the  assumption  in  prac- 
tically all  the  other  cases,  it  has  been 
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stated  that  the  tools  of  a  man's  trade 
or  occupation  do  not  include  the  im- 
plements of  husbandry,  used  by  the 
husbandman  in  tilling  his  farm.  Dail- 
«y  T.  May  (1809)  6  Mass.  818. 

In  Pierce  v.  Gray  (1856)  7  Gray 
(Mass.)  67,  the  reasoning  in  the  Dai- 
ley  Case  is  stated  not  to  apply  "to  tools 
to  be  used  by  the  hand  and  foot  of  the 
laborer,  of  simple  construction,  of 
moderate  expense,  and  all  the  more 
necessary,  it  may  be,  when  the  debtor 
bas  lost  his  land,  that  he  may  get  his 
bread  by  tilling  the  land  of  others." 
Accordingly,  a  shovel,  pickax,  dung 
fork,  and  hoe  were  held  to  be  tools 
and  exempt  to  the  owner,  whose  prin- 
<^pal  business  was  the  ice  business, 
but  who  had  a  small  garden  in  which 
he  was  acenstomed  to  woiic  in  the 
summer  and  use  the  articles  men- 
tioned. 

In  denying  an  exemption  of  a  law- 
yer's law  library,  the  supreme  court 
of  Rhode  Island  (Church's  Petition 
(1886)  16  R.  L  246,.2  Atl.  761)  stated 
liiat  the  exemption  of  'Vorking  tools 
ot  a  debtor,  necessary  in  his  or  her 
usuaI  occupation,"  covers  "only  such 
utensils  or  implements  as  the  debtor 
is  accustomed  to  use  in  manual  work 
or  labor  in  his  or  her  usual  occupa- 
tion." 

The  fact  that  the  statute  specific- 
ally enumerates  many  things  that 
might  be  regarded  as  tools  has  been 
held  to  show  an  intention  to  restrict 
the  meaning  of  the  word  "tool,"  used 
la  an  exemption  statute. 

See  Kirksey  v.  Rowe  (1902)  114  6a. 
898,  88  Am.  St.  Rep.  66,  40  S.  E.  990, 
holding  that  a  set  of  harness  is  not  a 
"common  tool  of  trade,"  within  a  stat- 
ute which  specifically  exempts  looms, 
spinning  wheels,  cotton  cards,  and 
.sewing  machines. 

The  word  "apparatus,"  in  an  ex- 
emption statute,  has  been  held  to  be 
a  term  of  comprehensive  significa- 
tion. Thus,  the  supreme  court  of 
Texas,  in  speaking  of  a  statute  ex- 
empting "all  tools  and  apparatus  be- 
longing to  any  trade  or  profession," 
states  that  the  term  used  in  the  stat- 
ute, "and  especially  the  word  'appara- 
tus,' is  strikingly  apt,  a  generic  term 
of  the  most  comprehensive  significa- 


tion." Green  v.  Raymond  (1882)  68 
Tex.  80,  44  Am.  Rep.  601,  and  that 
case  is  quoted  and  followed  in  Harris 
V.  Todd  (1918)  —  Tex.  Civ.  App.  — , 
168  S.  W.  1189,  holding  that  pool 
tables,  used  in  the  operation  of  a  pool 
hall,  were  within  the  term  "appara- 
tus." 

But  it  has  been  held  in  Texas,  in 
denying  that  a  mowing  machine  was 
embraced  in  the  term  "apparatus  be- 
longing to  any  trade  or  profession," 
that  "the  word  'apparatus'  is  not  un- 
derstood, either  in  strict  meaning  or 
popular  sense,  as  designating  a  com- 
plicated piece  of  machinery."  Tucker 
V.  Napier  (1877)  1  Tex.  App.  Civ.  Cas. 
(White  &  W.)  366. 

And  "apparatus"  has  been  stated  to 
include  many  things  that  are  not  tools 
in  the  ordinary  meaning  of  that  term. 
Brummage  v.  Kenworthy  (1910)  27 
Okla.  481,  112  Pac.  984,  Ann.  Cas. 
1912C  607 

In  Willis  V.  Morris  (1886)  66  Tex. 
628,  69  Am.  Rep.  684,  1  S.  W.  799,  the 
court,  after  stating  that  expensive 
and  complicated  machinery,  propelled/ 
by  steam  power,  or  any  power  other 
than  hand,  is  not  exempt  as  tools  of 
trade,  continues:  "The  word  'appa- 
ratus' used  in  the  statute  may  take  a 
wider  range  and  embrace  such  minor 
machinery  as  may  be  operated  by 
hand,  and  such  as  courts  of  high  au- 
thori^  have  held  not  to  be  included 
under  the  term  tools,'  as  used  in  sim- 
ilar enactments." 

And  see  the  reported  case  (Bakkr 
v.  Maxwell,  ante,  814)  for  construc- 
tion of  the  term  "instruments." 

//.  Costly  or  extensive  property. 

It  has  been  stated  that  if  the  prop- 
erty comes  within  the  terms  of  the 
statute  its  exemption  does  not  depend 
upon  its  value.  Re  Klemp  (1897)  119 
CaL  41,  39  L.R.A.  840,  63  Am.  St.  Rep. 
69,  50  Pac.  1062;  Reeves  v.  Bascue 
(1907)  76  Kan.  333,  123  Am.  St.  Rep. 
137  91  Pac.  77. 

In  Re  Elemp  (1897)  119  Cal.  41,  39 
L.R.A.  340,  63  Am.  St.  Rep.  69,  50  Pac. 
1062,  a  threshing  outfit  which  original- 
ly cost  $1,500,  but  at  the  time  of  the 
exemption  was  worth  about  $300,  was 
exempted  under  a  statute  exempt- 
ing the  "farming  utensils  or  imple- 
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ments  of  husbandry  of  the  jadgment 
debtor." 

In  Reeves  v.  Bascue  (1907)  76  Kan. 
333,  123  Am.  St.  Rep.  137,  91  Pac.  77, 
the  court,  in  dealing  with  a  statute 
which  exempted  "the  necessary  tools 
and  implements  of  any  mechanic, 
.  .  .  used,  .  .  .  for  the  purpose 
of  carrying  on  his  trade  or  business," 
states  that  "it  will  be  observed  that 
the  fact  that  the  tools  and  implements 
are  large  and  heavy  does  not  take 
them  out  of  the  operation  of  the  stat- 
ute. Nor  is  there  any  limit  placed  on 
the  number,  character,  or  value  of  the 
tools  and  implements  protected  by  the 
exemption.  It  is  enough  that  they 
belong  to  the  mechanic,  miner,  or  oth< 
er  person,  that  they  are  necessary, 
and  are  personally  used  for  the  pur- 
pose of  carrying  on  his  trade  or 
business.  If  he  uses  the  tools  and 
implements  in  person,  and  performs  a 
considerable  portion  of  the  work  hun- 
self,  it  would  se@n  to  be  immaterial 
whether  he  is  called  a  manufacturer 
or  a  mechanic."  Knox  v.  Ghadboume 
,  (1848)  28  Me.  160,  48  Am.  Dec.  487. 
But  see  Martin  v.  Buswell  (1911)  108 
Me.  263,  80  Atl.  828,  infra. 

It  is  a  theory  of  some  cases,  how- 
ever, that  the  term,  "tools  and  imple- 
ments," as  used  in  the  Exemption 
Laws,  does  not  include  extensive  or 
costly  machinery.  Burt  v.  Stocks  Coal 
Co.  (1904)  119  Go.  629,  100  Am.  St. 
Rep.  203,  46  S.  E.  826;  Boston  Belting 
Go.  V.  Ivens  (1876)  28  La.  Ann.  695; 
Martin  v.  Buswell  (1911)  108  Me.  263, 
80  Atl.  828;  Buckingham  v.  Billings 
(1816)  13  Mass.  82;  Danforth  v.Woodr 
ward  (1830)  10  Pick.  (Mass.)  423,  20 
Am.  Dec.  531;  Thresher  v.  McEvoy 
(1917)  —  Tex.  Civ.  App.  — ,  193 
S.  W.  169.  It  has  been  stated 
that  "it  will  not  be  contended  that  the 
statute  intended,  by  the  term  tools  or 
implements  of  trade,'  to  exempt  cost- 
ly machinery  from  the  payment  of  the 
debts  of  the  owner.  ...  I  see  and 
feel  the  difficulty  in  laying  down  a 
principle  by  which  we  can  determine 
what  shall  be  considered  in  all  cases 
implements  or  tools  of  trade,  unless 
we  take  the  words  in  their  broadest 
sense,  but  that  construction  would 
lead  to  results,  in  my  opinion,  entirely 


beyond  the  design  and  intention  of 
the  law.  It  would  exempt  property  of 
great  value  under  the  denomination  of 
implements  of  trade,  and  might  leave 
the  debtor  in  possession  of  wealth." 
Dargan,  Ch.  J.,  in  Sallee  v.  Waters 
(1850)  17  Ala.  482. 

In  Burt  V.  Stocks  Coal  Co.  (1904) 
119  Ga.  629,  100  Am.  St.  Rep.  203,  46 
S.  E.  828,  holding  that  a  dentist's 
chair  was  not  a  "common  tool  of 
trade,"  the  court  states  that  this 
phrase  has  uniformly  been  'constinied 
to  refer  not  to  tools  in  common  use  by 
the  debtor,  regardless  of  their  value, 
but  to  those  simple  and  inexpensive 
appliances  used  in  his  trade. 

The  supreme  court  of  Maine,  in 
holding  that  a  potato  planter,  a  potato 
sprayer,  and  a  potato  digger  were  not 
exempt,  under  a  statute  exanpting 
"the  tools  necessary"  for  the  debtor's 
trade  or  occupation,  states  that  "it 
cannot  be  successfully  contended  that 
so  ponderous  and  complicated  a  de- 
vice as  a  potato  planter,  sprayer,  or 
digger  is  embraced  within  the  phrase 
'tools  necessary  for  his  trade  or  oc« 
cupation.'  While  this  statute  might 
cover  a  hoe,  a  rake,  a  scjrthe,  and  oth^ 
er  articles  of  husbandry,  essential  to 
the  operation  of  the  fazin,  to  the  ex- 
tent of  enabling  the  husbandman  to 
procure  a  living  for  himself  and  fam- 
ily, it  was  never  intended  that  its 
meaning  should  be  so  expanded  as  to 
include  the  implements  or  machin- 
ery, by  means  of  which  the  farmer 
might  be  able  to  cultivate  the  soil  be- 
yond the  necessities  of  himself  and 
family,  to  the  extent  of  a  profit,  it 
may  be,  of  thousands  of  dollars  an* 
nually."  Martin  v.  Buswell  (1911) 
108  Me.  263,  80  Atl.  828. 

In  Buckingham  v.  Billings  (1816> 
13  Mass.  82  (approved  in  Danforth  v. 
Woodward  (1830)  10  Pick.  (Mass.) 
428,  20  Am.  Dec.  531),  involving  a 
printing  press,  the  court  said :  "It  is 
not  to  be  supposed  that  it  was  de- 
signed to  comprehend  within  the  term 
".tools"  (which  are  properly  small  ar- 
ticles used  by  the  hand)  complicated 
machinery  or  expensive  utensils 
which  may,  of  themselves,  be  of  great 
value.  .  .  .  It  has  been  shown 
from  the  best  lexicographers  that  by 


Digitized  by  VjOOQIC 


ANNO.— DEBTOR'S  EXEMPTION— "TOOLS,"  ETC. 


828 


the  word  "tool"  is  to  be  understood 
some  simple  instrument  used  by  the 
hand;  and  even  if  we  should  not  con- 
fine the  term  to  so  strict  a  sense,  yet 
we  are  not  at  liberty  to  suppose  that 
the  legislature  departed  so  entirely 
from  the  appropriate  meaning  as  to 
extend  it  to  complicated  and  expensive 
machinery,  which  requires  many 
hands  to  set  it  in  motion."  So,  in 
Smith  V.  Gibbs  (1856)  6  Gray  (Mass.) 
298,  paper  mill  machinery  and  stock 
and  fixtures  were  held  not  exempt. 

And  in  Thresher  v.  McEvoy  (1917) 
—  Tex.  Civ.  App.  — ,  198  S.  W.  159, 
an  extensive  well-drilling:  apparatus 
was  held  not  exempt.  The  supreme 
court  of  Louisiana  in  Boston  Belting 
Co.  v.  Ivens  (1876)  28  La.  Ann.  695, 
in  denying  the  right  to  exemption  in 
the  case  of  movable  property  in  a 
foundry  and  machine  shop,  under  a 
statute  exempting  "the  tools  and  in- 
struments necessary  for  the  exercise 
of  the  trade  or  profession  by  which" 
the. debtor  "gains  a  living,"  states: 
"We  cftnnot  think  the  exemption  was 
intended  to  apply  to  the  multifarious- 
machinery  and  implements .  constitut- 
ing an  extensive  factory,  requiring 
the  attendance  and  skill  of  a  large 
number  of  operatives,  such  as  the 
establishment  of  the  defendants 
seems  to  be,  from  the  number  and 
character  of  .the  articles  in  the  above 
list.  ...  It  seems  to  us  Exemp- 
tion Laws  should  not  be  extended  be- 
yond their  clear  intendment.  We  have 
heretofore  had  occasion  to  say  that 
such, laws,  being  exceptional,  should 
be  strictly  construed,  and  we  think 
the  exemption  claimed  should  not  be 
applied  to  the  articles  seized  in  this 
case.  They  are  manifestly  such  as  re- 
quire the  services  and  management  of 
a  number  of  persons  besides  the 
debtors  to  operate.  The  fact  that  two 
engines  are  required  to  'drive  the 
works'  shows  the  extended  scale  of 
the  business  in  which  so  large  a  num-. 
ber  of  various  implements  are  used, 
and  makes  it  clear  that  those  'tools 
and  instruments'  of  the  trade  or  pro- 
fession 'of  foundrymen  and  machin- 
ists contribute  to  the  support  of 
several,  if  not  many,  persons  besides 
the  debtors;  and  we  are  not  able  to 
separate  them  and  select  such  as  the 


debtors  themselves  require  for  their 
manual  labor,  in  the  exercise  of  the 
trade  or  profession  by  which  they 
gain  a  living.' "  The  supreme  court 
of  Massachusetts  in  Buckingham  v. 
Billings  (Mass.)  supra,  in  denying 
that  a  printing  press,  cases,  and  type 
were  exempt  under  a  statute  exempt- 
ing the  tools  of  any  debtor  neces- 
sary for  his  trade  or  occupation, 
states  that  "it  is  not  to  be  supposed 
that  it  was  designed  to  comprehend 
within  the  term  tools'  (which  are 
properly  small  articles  used  by  the 
hand)  complicated  machinery  or  ex- 
pensive utensils  which  may,  of  them- 
selves, be  of  great  value.  There  are 
many  machines  now  used  in  manufac- 
tures which  may  as  well  be  denom- 
inated tools  as  the  apparatus  of  a 
printing  office;  and  yet  it  cannot  be 
supposed  that  it  was  intended  to  ex- 
empt them  from  attachment,  and  thus 
to  enable  a  debtor  to  hold  a  great  cap- 
ital which  cannot  be  reached  by  his 
creditors.  And,  indeed,  when  the 
household  furniture  to  be  exempt  is 
limited  by  the  statute  to  a  value  of 
960,  and  the  tools  of  trade  are  exem^- 
ed  without  any  limitation,  we  are 
necessarily  led  to  the  conclusion  that 
the  term  'tools'  was  used  in  the  stat- 
ute to  designate  those  implements 
'Which  are  commonly  used  by  the  hand 
of  one  man,  in  some  manual  labor 
necessary  for  his  subsistence."  In 
this  case,  the  articles  taken  were  part 
of  an  extensive  printing  office,  and 
there  were  left  to  the  debtor  imple- 
ments with  which  he  could  carry  on 
his  business  of  a  printer  to  a  consid- 
erable extent. 

.  Some  cases  have  distinguished  be- 
tween "tools"  and  "machinery."  At- 
wood  V.  De  Forest  (1849)  19  Conn. 
618;  Seeley  v.  Gwillim  (1878)  40  Conn. 
106;  Knox  v.  Chadbourne  (1848)  28 
Me.  160,  48  Am.  Dec.  487. 

It  is  impossible,  however,  to  draw 
a  precise  line  between  "tools"  and 
"machinery,"  and  attempts  to  do  so 
have  not  resulted  in  any  very  clear 
distinctions.  The  Connecticut  court 
in  Seeley  v.  Gwillim  (Conn.)  supra, 
in  a  case  in  which  the  debtor  claim- 
ing the  exwnption  not  only  carried  on 
a  trade,  but  was  also  a  manufacturer, 
states:     "His  being  a  manufacturer 
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does  not  prevent  the  statute  from  op- 
erating to  exempt  the  implements  of 
his  trade  so  far  as  they  are  used  by 
him  in  person.  On  the  other  hand, 
the  fact  that  he  is  carrying  on  a  trade 
will  not  extend  the  provisions  of  tiie 
statute  to  articles  employed  by  him 
as  a  manufacturer  merely."  The 
court  then  refers  to  the  property 
which  was  involved  in  the  case  at 
bar,  consisting  of  the  machines  used 
in  a  plant  for  book-binding  and  man- 
ufacturing blank  books,  and  worth 
about  $1,000,  and  continues:  "Im- 
proved and  more  expensive  tools 
would  be  exempt;  but  when  new  meth- 
ods and  processes  of  manufacture  are 
adopted,  requiring  numerous  and  ex- 
pensive machines,  adapted  to  manu- 
facturing upon  a  large  scale,  it  would 
be  an  unwarrantable  extension  of  the 
statute  to  hold  that  it  exempted  such 
machines." 

See  also  Reeves  v.  Bascue  (1907)  76 
Kan.  833,  123  Am.  St.  Rep.  137,  91 
Pac.  77,  infra,  V.,  sabd.  "Sawmill." 

The  supreme  court  of  Maine  in 
Knox  V.  Chadboume  (1848)  28  Me. 
160,  48  Am.  Dec.  487,  has  stated  that 
"no  property  can  therefore  be  consid- 
ered as  exempted  or  intended  to  be, 
as  a  tool,  which  in  popular  language 
is  not  and  cannot  be  designated  or 
described  by  the  use  of  that  word. 
.  .  .  The  statute  does  not  exempt 
machines.  Articles  correctly  desig- 
nated by  the  use  of  that  term  in  pop- 
ular language  cannot  be  considered 
as  intended  to  be  exempted  by  the 
words  *the  tools  of  any  debtor.'  If 
all  property  properly  designated  by 
the  use  of  the  word  machine  were  to 
be  exempted  by  the  use  of  the  word 
tool,  property  never  designated  by  the 
use  of  the  latter  word  in  a  correct, 
technical,  or  popular  sense  would  be 
exempted.  If  machines  are  exempted, 
'  there  can  be  no  limitation  of  that  ex- 
emption to  a  particular  class  of  them, 
on  account  of  their  value.  The  ex- 
emption is  not,  by  the  statute,  made 
in  any  degree  to  depend  upon  the  val- 
ue; and  there  would  be  no  criterion 
by  which  the  value  could  be  deter- 
mined. There  must  be  some  rule  or 
principle  by  which  to  determine  what 
property  is  exempted  by  the  use  of 
the  word  tools,  and  what  is  not  ex- 


empted by  the  use  of  the  word 
machines.  No  other  rule  is  discern- 
ible, more  satisfactory  than  that  aris- 
ing out  of  the  popular  use  of  language. 
That  determines  ordini^ly  with  sufiR- 
cient  accuracy,  what  article  is  a  tool, 
and  what  article  is  a  machine.  By 
the  use  of  it,  the  article  attached  is 
determined  to  be  a  'peg  machine,'  and 
not  a  tool.  It  may  possibly  happen 
that  by  some  unusual  use  of  language 
an  article  properly  designated  as  a 
tool,  and  easily  described  as  such,  may 
commonly  be  called,  by  those  who  use 
it>  a  machine.  In  such  case  it  is  not 
intended  to  state  that  it  would  not 
[sic]  become  liable  to  attachment,  be- 
cause in  popular  language  it  was  com- 
monly called  a  machine.  For  in  such 
case,  as  it  could  with  more  propriety 
be  designated  and  described  as  a  tool, 
the  more  correct  description  might 
-  prevail  over  the  more  common  and 
^  vulgar  one.  It  might  well  constitute 
an  exception  to  the  general  mle,  that 
the  popular  use  of  language  should 
determine  the  character  of  the  ar- 
ticle." 

Some  statutes  expressly  limit  tiie 
value  of  the  property  which  may  be 
exempt.  Under  such  a  statute  the 
courts  have  not  made  any  very  fine 
discrimination  as  to  the  character  of 
the  property.  For  example,  in  one 
case  (Wood  v.  Bresnahan  (1886)  68 
Mich.  614,  80  N.  W.  206)  involving  the 
exemption  of  a  steam  engrine  and  fly- 
wheel, a  shingle  machine  and  saw 
gummer,  used  in  the  manufacture  of 
lumber  and  shingles,  the  court,  in  an- 
swer to  the  argument  that  it  was  not 
the  purpose  of  the  statute  to  exempt 
machinery  nor  to  protect  a  manufac- 
turer, states:  "Our  view  is  different. 
We  do  not  see  why  the  property  of  the 
manufacturer  should  not  be  exempt 
from  execution,  to  the  amount  limited 
by  the  statute,  as  well  as  that  of  the 
farmer,  the  mechanic,  the  merchant, 
or  the  professional  man.  The  statute 
extends  to  all  business,  occupation, 
or  employment  in  which  a  person  may 
be  wholly  or  even  principally  engaged, 
and  there  is  no  provision  of  the  law 
which  expressly  or  by  implication  ex- 
cepts those  engaged  in  manufactur- 
ing business  from  the  benefits  con- 
ferred by  the  Statute  of  Exemptions." 
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In  Cunningham  v.  Brictson  (1898) 
101  Wis.  378,  77  N.  W.  740,  it  was 
urged  that  the  statute  involved  in  that 
case  exempted  "tools  and  implements" 
to  a  mechanic  or  miner,  mentioned 
therein,  and  that  merchants  and  trad- 
ers were  only  entitled  to  exemptions 
of  "stock  in  trade;"  but  the  court,  in 
denyins  the  validity  of  this  argument, 
states  that  the  limitation  of  value,  of 
the  Exempt  property  renders  it  unim- 
portant to  the  creditor  whether  the 
exemption  be  chosen  from  the  one  or 
tibe  other  of  these  classes. 


///.  Vae  of  property. 

The  use  of  the  property  has  been  re- 
garded as  determinative  of  the  right  to 
exemption  in  some  cases.  Thus,  an 
exemption  of  "the  farming  utensils  or 
implements  of  husbandry  of  the  judg- 
ment debtor  has  been  held  not  to  in- 
clude ah  expensive  threshing  outfit 
owned  by  the  debtor  in  common  with 
another,  and  used  by  the  owners  to  a 
limited  extent  on  their  own  lands,  but 
principally  in  doing  work  for  others, 
for  hire.  Re  Baldwin  (1886)  71  Cal. 
74,  12  Pac  44.  It  is  stated  by  the 
court  that  it  was  not  intended  by  the 
use  of  this  language  that  all  farming 
machinery  which  a  farmer  may  own 
should  be  exempt  because,  while  he 
uses  it  chiefly  by  renting  it  out  or  in 
doing  work  on  other  farms  for  hire, 
he  still  uses  it  to  a  small  extent  on  his 
own  land. 

It  has  been  held  that  a  threshing 
machine  is  not  exempt  from  execution, 
under  a  statute  exempting  "the  proper 
tools  or  implements  of  a  farmer," 
where  the  machine  was  used  by  the 
owner  to  thresh,  his  own  grain  and 
that  of  others  for  hire,  no  emphasis 
being  placed  upon  the  relative  im- 
portance of  the  owner's  own  work  and 
that  of  others.  Meyer  v.  Meyer  (1867) 
28  Iowa,  859,  92  Am.  Dec.  4S2. 

But  it  has  been  held  that  such  a 
threshing  outfit  does  not  cease  to  be 
exempt  from  execution  by  reason  of 
the  fact  that  it  was  usually  the  custom 
for  the  owner  to  use  it  for  hire  to 
thresh  the  crops  of  others,  after  doing 
his  own  threshing.    Spence  v.  Smith 


(1898)  121  Cal.  636,  66  Am.  St.  Rep. 
62,  68  Pac.  663. 

A  harvester  owned  and  used  by  the 
debtor  in  harvesting  his  own  crops 
has  been  held  exempt  under  such  a 
statute,  notwithstanding  the  owner 
may  have,  on  some  occasions,  assisted 
his  neighbors  in  harvesting  their 
crops,  where  he  was  not  engaged  in 
harvesting  crops  as  a  business.  Re 
iaemp  (1897)  119  CaL  41,  39  L.R.A. 
340,  68  Am.  St.  Rep.  69,  60  Pac.  1062. 

Where  the  property  in  question  has 
ceased  to  be  used  by  the  owner,  who 
has  abandoned  the  occupation  or 
trade  to  which  the  property  was  fitted, 
it  has  been  held  that  it  is  no  longer 
exempt  as  a  "tool  of  his  occupation," 
whether  the  property  is  or  is  not  a 
"tool,"  within  the  ordinary  meaning 
of  that  term.  Norris  v.  Hoitt  (1846) 
18  N.  H.  196,  holding  a  daguerreotype 
apparatus  not  exempt,  where  the  own- 
er, at  the  time  of  the  levy,  had  aban- 
doned the  business  in  which  the  ap- 
paratus was  ifsed  and  was  using  it 
only  in  instructing  a  prospective  pur- 
chaser in  its  use. 

It  has  been  held  that  property  that 
can  be  used  in  common  in  different 
businesses  cannot  be  said  to  be  tools 
of  any  particular  trade.  Seeley  v. 
Gwillim  (1873)  40  Conn-  106.  In  this 
case  property  of  a  bookbinder  and 
manufacturer  of  blank  books  was 
levied  upon,  consisting  of  machines 
used  in  the  business  of  bookbinding, 
and  also  some  stoves  and  furniture,  in- 
cluding chairs,  tables,  and  the  like. 
The  court  states  that  in  respect  to  the 
stoves  and  furniture,  although  con-, 
venient  and,  in  many  cases,  necessary 
even,  yet  they  were  not  peculiar  to  the 
plaintiff's  trade,  being  required  in 
other  employments  as  well,  and  there- 
fore were  not  exempt. 

But  implements  used  by  a  farmer 
engaged  in  several  branches  of  agri- 
culture may  be  exempt,  under  a  stat- 
ute exempting  "the  farming  utensils  or 
implements  of  husbandry  of  the  judg- 
ment debtor."  In  Re  Slade  (1898) 
122  Cal.  434,  65  Pac.  158,  a  case  in- 
volving the  right  of  a  widow  to  the 
property  of  her  deceased  husband,  ex- 
empt from  execution,  it  was  argued 
that  as  the  decedent  carried  on  three 
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ditsinct  occupations,  to  wit,  farming 
or  agriculture,  fruit  growing  or  horti- 
culture, and  grape  growing  or  viticul- 
ture, the  widow  must  elect  to  take  un- 
der some  one  of  these  occupations,  and 
no  more.  In  answer  to  this  argu- 
ment, the  court,  after  quoting  the  stat- 
ute exempting  the  farming  utensils  or 
implements  of  husbandry  of  the  judg- 
ment debtor,  states :  "We  do  not  think 
that,  where  a  person  engages  in  di- 
versified farming,  the  law  exempts 
only  so  much  of  his  farming  utensils 
or  implements  as  he  may  use  in  some 
one  of  the  separate  branches  of  his 
farming  operations."  And  the  court 
concludes,  on  this  branch  of  the  case, 
that  there  were  embraced  in  the  list  of 
articles  a  great  many  whose  use  was 
peculiar  to  the  particular  branch  of 
farming  carried  on  by  the  decedent, 
but  that,  as  no  point  was  made  that 
any  one  article  was  not  exempt,  the 
list  would  not  be  examined. 

An  interesting  question  arising  in 
this  connection  as  to  the  right  of  one, 
by  multiplying  his  employments,  to 
claim  cumulatively  several  exemptions 
created  by  the  statute  for  several 
distinct  employments,  is  beyond  the 
scope  of  this  discussion.  See  Jenkins 
V.  McNall  (1882)  27  Kan.  582,  41  Am. 
Rep.  422;  Howard  v.  Williams  (1824) 
2  Pick.  (Mass.)  80;  Knapp  t.  Bartlett 
(1868)  23  Wis,  68,  99  Am.  Dec.  109; 
Re  Robinson  (1918)  206  Fed.  176. 

IV.  XxempUon  of  tool»,  etc.,  of  an 
occupation  or  profession. 

Some  statutes  exempt  tools  or  im- 
plements of  the  debtor's  trade  or  occu- 
°  pation. 

A  debtor  is  not  entitled  to  have  ex- 
empted property  of  his  wife,  which 
constitutes  implements  of  her  trade  or 
calling.  Smith  v.  Rogers  (1854)  16 
Ga.  479.  The  property  of  the  wife 
being  subject  to  sale  for  her  husband's 
debts,  the  property  was  sold  in  this 
case. 

Whether  a  particular  chattel  is  ex- 
empt as  a  tool  of  the  owner's  occupa- 
tion has  been  held  to  be  a  mixed  ques- 
tion of  law  and  fact,  the  question  for 
the  court  being  in  general  whether 
there  is  sufficient  evidence  to  sustain 
a  verdict.  Rice  v.  Wadsworth  (1879) 
59  N.  R.  100  (sustaining  an  exemption 


to  a  teamster  of  a  team  wagon,  dump 
cart,  sled,  and  a  pair  of  team  har- 
nesses, where  the  referee  found,  as  a 
matter  of  fact,  that  the  above  chattels 
were  tools  of  the  plaintilTs  occupa- 
tion) ;  Richards  v.  Hubbard  (1879)  69 
N.  H.  158,  47  Am.  Rep.  188. 

In  Hall  V.  Nelson  (1880)  59  N.  H. 
678,  it  is  stated  to  be  a  question  of 
fact,  to  be  determined  by  the  referee 
upon  all  the  evidence,  whether  a 
wagon  used  for  ordinary  family  pur- 
poses, and  for  drawing  hay  and  in 
harvesting  other  crops  by  the  owner, 
whose  main  business  was  that  of  a 
showman  and  whose  principal  use  of 
the  wagoii  was  to  transport  himself 
and  the  views  and  apparatus  illustrat- 
ing his  astronomical  lectures  about 
the  country,  was  exempt,  either  as  a 
farming  tool  or  a  tool  of  the  owner's 
occupation. 

Whether  a  specific  chattel  is  a  work- 
ing tool  within  the  meaning  of  an 
exemption  statute  has  been  held  to  be 
question  of  fact.  Sammis  v.  Smith 
(1873)  1  Thomp.  &  C.  (N.  Y.)  44<  sus- 
taining an  exemption  of  a  fisherman's 
boat  and  nets,  which  required  two  men 
to  operate,  where  the  jury  found  as  a 
question  of  fact  that  the  boat  and  nets 
were  working  tools  of  the  owner. 

In  Kuse  v.  Darr'ah  (1862)  2  Ohio 
Dec.  Reprint,  604,  it  was  held  to  be  a 
mixed  question  of  law  and  fact  wheth- 
er a  threshing  machine,  clover  huller, 
and  wagon  used  for  carrying  the  ma- 
chines from  place  to  place  are  "farm- 
ing utensils,"  within  the  meaning  of 
an  exemption  statute.  The  court  here 
states  that  whether  the  threshing  ma- 
chine, clover  huller,  and  wagon  were 
"farm  utensils"  would  be  a  proper 
question  for  a  jury,  in  a  trial  before 
such  a  tribunal,  und^r  the  instruction 
of  the  court,  and  must  in  some  meas- 
ure be  regarded  as  a  question  of  mixed 
law  and  fact.  The  court  further 
states  that,  looking  to  the  evidence  of 
the  manner  in  which  the  property  was 
used,  and  giving  to  the  words  "farm- 
ing utensils"  that  liberal  construction 
which  the  object  and  purpose  of  the 
act  seem  to  require,  the  property  may 
fairly  be  regarded  as  exempt  from  exe- 
cution. 

See  also  Meyer  v.  Meyer  (1867)  23 
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Iowa,  369,  92  Am.  Dec.  432,  infra,  V. 
«ubd.  "Threshing  outfit." 

V.  AppltoatUm  to  apedflo  chattels. 
However  difficult  it  majr  be  to  for- 
mulate  a  definition  of  a  "tool,"  "imple- 
ment," etc.,  the  application  of  the  rule 
to  a  specific  chattel  is  more!  difficult. 
Below  is  shown  what  property  has 
been  held  exempt  as  a  "tool,"  "fm- 
plement,"  "instrument,"  "utensil,"  or 
"apparatus,"  the  cases  being  arranged 
according  to  the  various  chattels  in- 
volved. A  word  of  caution  is  neces- 
sary in  this  connection  to  avoid  the  use 
of  the  note  for  more  than  it  covers 
with  reference  to  any  particular  chat- 
tel. The  present  note  is  not  concerned 
with  the  general  question  whether  a 
particular  chattel  is  exempt,  but  only 
with  the  question  whether  it  is 
exempt  as  falling  within  the  mean- 
ing of  a  "tool,"  "implement,"  "instro- 
meat,"  "utensil,"  or  "apparatus." 
For  example,  a  wagon  may  be  expresft- 
ly  exempted  in  a  particular  statute; 
it  is  not  necessary  under  such  a  stat- 
ute to  consider  whether  a  wagon  is  a 
"tool,"  "implement,"  etc.  But  if  the 
statute  does  not  expressly  exempt 
wagons,  it  may  be  urged  that  the 
wagon  is  exempt  as  being'  a  "tool," 
"implement,"  etc.  This  latter  ques- 
tion is  the  only  one  considered  herein. 

AbatnMt  book*. 

A  set  of  abstracts  has  been  held  to 
be  exempt  te  an  abstracter,  as  the  tools 
and  instruments  used  by  him  in  carry- 
ing on  hie  business.  Davidson  v.  Se- 
christ  (1882)  28  Kan.  324. 
AvtomoliUe. 

An  automobile  has  been  held  not  to 
be  a  tool  or  implement  of  trade,  with- 
in the  meaning  of  the  Exemption 
Laws.  Eastern  Mfg.  Go.  v.  Thomas 
(1909)  82  S.  C.  €09,  64  S.  E.  401. 

BariMT  eqmipmeiit. 

Chattels  in  ordinary  use  in  a  barber 
shop  have  been  held  exempt  as  tools  or 
implements.  Thus,  a  barber's  chair 
and  mirror  were  held  exempt  to  a 
barber,  in  Terry  v.  McDaniel  (1899) 
103  Tenn.  415,  46  L.R.A.  559,  53  S.  W. 
732.  The  statute  under  which  this  de- 
cision is  made  does  not  appear,  except 
by  implication  from  the  claim  of  the 
owner  that  the  chair  and  mirror  were 


the  tools  of  his  trade,  or  occupation, 
and  exempt  to  him  as  a  mechanic.  A 
barber  chair,  one  large  mirror,  and 
one  marble-top  table  were  held  "to  be 
exempt  to  a  barber,  in  Fore  v.  Cooper 
(1896)  —  Tex.  Civ.  App.  — ,  84  S.  W. 
341,  but  no  particular  statute  is  re- 
ferred to,  covering  such  an  exemption. 

The  tooU  and  implements  used  and 
employed  by  a  barber  were  held  to  be 
exempt,  under  a  statute  exempting  the 
"tools  or  implements  of  a  mechanic  or 
artisan,  necessary  to  carry  on  his 
trade."  Laguna  v.  Quinones  (1916)  23 
P.  R.  R.  358.  The  property  included 
mirrors,  chairs,  scissors,  fans,  clip- 
pers, brushes,  lamps,  tables,  desk,  tow- 
els, electric  fixtures,  and  a  number  of 
other  articles,  all  of  them  of  the  class 
and  kind  usually  found  in  &  barber 
shop.  The  mere  duplication  of  arti- 
cles was  held  not  to  deprive  them  of 
their  exempt  character,  if  useful  and 
necessary  in  the  barber's  trade. 

A  barber's  chair  and  foot  rest  were 
held  ex^pt  from  execution  as  a  tool, 
within  the  meaning  of  a  statute  which 
exempts  such  suitable  tools  as  may  be 
necessary  for  upholding  life.  Allen  v. 
Thompson  (1873)  46  Vt  472. 

Bleyele. 

A  bicycle  is  held  not  to  be  Included 
in  the  term  "tools  or  apparatus,"  as 
used  in  an  exemption  statute.  Smith 
v.  Horton  (1898)  19  Tex.  Civ.  App.  28, 
46  S.  W.  401,  affirmed  in,  (1890)  92 
Tex.  21,  46  S.  W.  627,  holding  a  bicycle 
not  exempt  to  an  architect,  under  a 
statute  exempting  "all  tools,  appara- 
tus, .  .  .  belonging  to  any  trade  or 
profession,"  although  the  architect 
used  the  bicycle  in  getting  from  place 
to  place  in  his  business. 

Boat. 

An  exemption  of  a  fisherman's  boat 
and  net,  which  were  found  by  the  jury 
to  be  working  tools,  has  been  sustained 
under  a  statute  exempting  the  working 
tools  of  a  debtor.  Sammis  v.  Smith 
(1873)  1  Thomp.  ft  C.  (N.  Y.)  444. 

Boot  maoKlaexy. 

Boot-manufacturing  machinery  used 
in  a  small  manufacturing  establish- 
ment has  been  held  exempt.  Daniels 
V.  Hayward  (1862)  5  Allen  (Mass.) 
43,  81  Am.  Dec.  731.    The  statute  ex- 
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empted  property  to  the  value  of  $100. 
Presumably  the  machinery  was  of  less 
than  this  value,  although  nothing  is 
stated  as  to  this. 

Bowline  alley. 

A  bowling  alley,  including  the  pins 
and  balls,  is  not  exempt  as  a  tool  or 
implement.  Williams  v.  Vincent 
(1905)  70  Kan.  595,  68  L.R.A.  634,  109 
Am-  St.  Rep.  469,  79  Pac.  121. 

BvUdlatc. 

A  building  conceded  to  be  personal 
property,  in  which  a  photographer 
carried  on  his  business,  has  been  held 
not  exempt  as  a  "tool"  or  "instru- 
ment" of  the  debtor.  Holden  v.  Stran- 
ahan  (1878)  48  Iowa,  70.  The  court 
states  that  it  was  not  fouild  as  a  fact 
that  the  photographer  could  not  carry 
on  his  business  in  any  other  building, 
or  that  the  proper  pursuit  thereof  re- 
quired a  building  constructed  in  a  pe- 
culiar manner.  It  is  further  stated 
with  reference  to  the  term  "tools,"  or 
"instruments,"  that  the  statute  means 
the  tools  or  instruments  used  or  han- 
dled by  the  mechanic,  and  does  not 
include  the  building  or  place  where 
the  trade  is  pursued. 

Bntohe***  tool*. 

Butcher's  tools,  including  knives, 
saws,  meat  blocks,  meat  racks,  scales, 
pans,  a  sausage  mill,  an  ice  box,  etc., 
used  by  the  owner  in  the  conduct  of 
his  butcher*  shop,  have  been  held  to  be 
exempt  as  "tools  and  apparatus." 
Hoyt  V.  Pullman  (1915)  51  Okla.  717, 
L.RJ^.1916B,  1288,  152  Pac.  386. 

On  the  contrary,  a  cash  register  and 
refrigerator  have  been  held  not  to  be 
exempt  to  a  butcher  engaged  in  retail- 
ing meats,  under  a  statute  exempting 
all  tools  and  apparatus  belonging  to  a 
trade  or  profession.  Hammond  v.  Mo- 
Farland  (1913)  —  Tex.  Civ.  App.  — , 
161  S.  W.  47.  In  rendering  this  deci- 
sion the  court  of  appeals  follows  its  in- 
terpretation of  the  holding  in  Simmang 
v.  Pennsylvania  F.  Ins.  Co.  (1908) 
102  Tex.  39,  132  Am.  St  Rep.  846,  112 
S.  W.  1044  (infra,  "Restaurant  equip- 
ment"). The  court,  however,  states 
that  if  the  question  were  an  open  one 
in  the  state  it  would  hold  that  the 
refrigerator  in  which  the  butcher  kept 
his    meat,    and    which    the    evidence 


showed  was  necessary  to  a  proper  con- 
duct of  the  butcher's  trade  in  the  cli- 
mate, was  a  tool  or  apparatus  belong- 
ing to  the  trade,  which  was  exempt; 
but  that  the  cash  register  could  not, 
under  any  proper  construction  of  the 
statute,  be  called  a  tool  or  apparatus 
belonging  to  the  trade  of  a  butcher. 

Canoe. 

A  canoe  has  been  held  exempt  to  a 
professional  guide  for  hunters  and 
fishermen,  who  is  required  by  the  state 
law  to  be  registered,  under  a  statute 
exempting  the  "tools  necessary  for  his 
(the  debtor's)  trade  or  occupation 
.  .  .  not  exceeding  $60  in  value." 
Re  Mullen  (1905)  140  Fed.  206. 

Ommh  reclster. 

See  Hanunond  v.  McFarland  (1918) 
—  Tex.  Civ.  App.  — ,  161  S.  W.  47, 
supra,  "Butcher's  tools." 

OlMoao  maeUaorr. 

The  vats,  presses,  knives,  screws, 
hoops,  cans,  and  other  machinery  ased 
in  making  cheese  have  been  held  to  be 
tools  and  instruments,  or  implements, 
and  as  such  exempt  from  execution. 
Fish  V.  Street  (1882)  27  Kan.  270. 
The  court  here  states  that  the  evi- 
dence does  not  show  that  the  articles 
of  property  claimed  as  exempt,  or  any 
of  them,  constituted  complicated  and 
expensive  machinery,  nor  did  it  show 
that  they  were  not  instruments  or  im- 
plements which  could  not  be  used  by 
hand.  The  court  furtheiv  states  that 
the  supposition  is  that  they  were  used 
entirely  by  hand,  and  by  the  owners, 
who  were  women. 

CoBunenilal  books. 

The  commercial  books  of  a  merchant 
have  been  exempted,  under  a  statute 
exempting  the  tools  and  instruments 
necessary  for  the  exercise  of  the  debt- 
or's trade  or  profession.  Farmers  & 
M.  Bank  v.  Franklin  (1846)  1  La.  App. 
393. 

Dacaerreoiivo  appavaius. 

See  Norris  v.  Hoitt,  supra,  m. 

Sonta}  tools. 

See  "Physician's  and  dentist's  in- 
struments," infra. 

Farming  tools.  • 

Milk  cans,  plows,  harrows,  culti- 
vators, buzz  saws,  ice  racks,  hay 
racks,   harness   for  team,   and   team 
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blankets  have  been  held  to  be  neces- 
aary  working  tools  for  a  farmer,  and 
«xempt  to  him,  under  a  statute  exempt- 
ing "working  tools  .  .  .  not  exceed- 
ing in  value  $250."  Re  French  (1916) 
281  Fed.  266. 

A  plow,  wheels,  axletree,  harrow, 
and  drag  were  held  exempt  to  a  farm- 
«r,  as  tools  of  his  occupation.  Wilkin- 
son V.  Alley  (1864)  46  N.  H.  651. 

A  grindstone,  such  as  those  in  gen- 
eral use  on  farms,  has  been  held  ex- 
empt to  a  farmer  as  a  tool,  within  the 
meaning  of  a  statute  exempting  such 
tools  as  are  necessary  for  upholding 
life.  White  v.  (Tapron  (1878)  52  Vt 
634. 

A  farmer  has  been  entitled  to  select 
property  to  the  value  of  that  exempted, 
by  the  statute,  from  hay,  oats,  com,  a 
yearling  steer,  a  heifer,  two  spring 
calves,  some  clover  seed,  and  a  quan- 
tity of  cornstalks,  in  Hutchinson  v. 
Whitmore  (1892)  90  Mich.  255,  30  Am. 
St  Rep.  431,  61  N.  W.  451. 

See  also  other  subdivisions  herein, 
such  as  "Harvester,"  "Threshing  ma- 
chinery," "Wagons,  etc.,"  for  discus- 
sion of  other  property  conunonly  used 
by  fanners. 
Tommirj  aiaeUiierj. 

As  to  foundry  and  machine  shop  ma- 
chinery, see  Boston  Belting  Co.  ▼. 
Ivens  (1876)  28  La.  Ann.  695,  supra, 

n. 

Furniture  has  quite  generally  been 
held  exempt  under  the  provisions  con- 
sidered herein.  Thus  the  furniture  of 
a  lawyer  necessary  to  enable  him  to 
carry  on  business  has  been  held  to  be 
Instruments  within  the  meaning  of  an 
exemption  law.  Abraham  v.  Daven- 
port (1887)  73  Iowa,  111,  6  Am.  St. 
Rep.  665,  34  N.  W.  767.  The  property 
levied  upon  included  a  table,  and  the 
court,  speaking  of  it,  says  that,  strict- 
ly speaking,  perhaps  a  table  is  not  an 
instrument.  Its  general  use  is  such 
that  the  word  "instrument"  seems  in- 
applicable. But  it  should  be  borne  in 
mind  that  a  lawyer's  table  is  used 
specifically  in  his  employment;  it  is 
one  of  the  things  which  he  employs 
as  a  means  in  the  accomplishment  of 
his  work.  The  fact  that  a  table,  in  its 
general  use,  is  not  an  instrument,  is 


not  important.  It  appears  quite  differ- 
ent when  it  is  adopted  specifically  as 
a  means  in  an  employment.  It  then 
fulfils  all  the  essential  ideas  of  an  in- 
strument, and  that,  unquestionably,  is 
the  important  consideration. 

A  cabinet  and  table,  used  by  an  in- 
surance agent  and  abstracter  of  titles 
in  his  ofSce,  have  been  held  exempt  as 
tools  and  instruments  used  by  him  in 
carrying  on  his  business.  Davidson  v. 
Sechrist  (1882)  28  Kan.  324. 

The  counting  house  furniture  of  a 
merchant  has  been  helH  exempt  under 
a  statute  exempting  tools  and  instru- 
ments necessary  for  the  exercise  of 
the  debtor's  trade  or  profession. 
Farmers  &  M.  Bank  v.  Franklin  (1846) 
1  La.  Ann.  393. 

As  to  furniture  generally,* see  Galo- 
witz  v.  Bumford  (1907)  54  Misc.  41, 
104  N.  Y.  Supp.  492,  infra,  "Wagons, 
etc." 

See  Harris  v.  Townley  (1913)  — 
Tex.  Civ.  App.  — ,  161  S.  W.  6,  infra, 
'Trinting  press,  type,  etc." 

See  text  to  Re  Conley  (1907)  162 
Fed.  806,  infra,  "Equipment  of  poul- 
try dealer." 

But  see  Campbell  v.  Honaker  (1914) 
—  Tex.  Civ.  App.  — ,  166  S.  W.  74, 
infra,  "Moving  picture  machines,  etc.," 
as  to  chairs  in  a  moving  picture  thea- 
ter. 

See  Seeley  v.  Gwillim  (1878)  40 
Conn.  106,  supra,  HI. 

Oaa. 

A  rifle  is  not  exempt  to  a  profession- 
al guide  for  hunters  and  fishermen,  re- 
quired by  state  law  to  be  registered, 
under  a  statute  exempting  "the  tools 
necessary  for  his  (the  debtor's)  trade 
or  occupation  .  .  .  not  exceeding 
$60  in  value."  Re  Mullen  (1905)  140 
Fed.  206. 
Hamess. 

A  set  of  harness  has  been  held  not 
to  fall  within  the  meaning  of  the  term 
"common  tools  of  trade,"  used  in  an 
exemption  statute.  Kirksey  v.  Rowe 
(1902)  114  Ga.  893.  88  Am.  Rep.  65,  40 
S.  E.  990.  But  a  buggy  and  harness 
used  by  an  insurance  agent  in  his  busi- 
ness have  been  held  to  be  exempt,  un- 
der a  statute  exempting  "the  necessary 
tools  and  implements  of  any  mechanic, 
miner,  or  other  person,  used  and  kept 
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for  the  purpose  of  carrying  on  his 
trade,"  the  court  stating  that  the. 
buggy  and  harness  must  be  held  to  be 
within  the  description  of  tools  and  im- 
plements. See  Galowitz  v.  Bumford 
(1907)  54  Misc.  41,  104  N.  Y.  Supp. 
492;  Wilhite  v.  Williams  (1889)  41 
Kan.  288,  IS  Am.  St.  Rep.  281,  21  Pac. 
256,  infra,  "Wagons,  etc." 

Harreater. 

A  combined  reaper  and  mower  has 
been  held  to  be  a  farming  utenall, 
within  the  meaning  of  a  statute  ex- 
empting such  utensils.  Voorhees  v. 
Patterson  (1878)  20  Kan.  655.  In 
Henry  v.  McLean  (1881)  1  Tex.  App. 
Civ.  Cas.  (White  &  W.)  609,  it  is  held 
that  the  property  included  in  the  term, 
"implements  of  husbandry,"  exempted 
in  a  statute,  is  a  matter  of  evidence, 
that  is,  it  must  be  shown  whether  or 
not  a  given  apparatus,  tool,  or  machine 
is  of  the  quality  and  character  con-* 
templated  and  intended  to  be  exempted 
under  the  law.  In  this  ease  a  machine 
known  as  a  reaper  and  mower  was 
found  by  the  trial  court  to  be  exempt 
from  forced  sale,  and  this  finding  was 
held  by  the  appellate  court  to  be  sup- 
ported by  the  evidence  and  was  af- 
firmed. 

In  Humphrey  v.  Taylor  (1878)  45 
Wis.  251,  80  Am.  Rep.  738,  a  mower 
was  held  exempt,  under  a  statute  ex- 
empting "other  farming  utensils,  in- 
cluding tackle  for  teams  not  exceeding 
?50  in  value,"  to  the  owner,  who  Was 
not  a  farmer,  and  who,  when  the  levy 
was  made,  was  not  engaged  in  any 
business  requiring  the  use  of  a  mower. 
It  is  the  theory  of  this  case  that  arti- 
cles exempted  under  the  statute  are 
exempted  absolutely  to  all  persons 
alike,  so  that  every  exemption  that 
can  be  upheld  in  any  case,  whether 
the  exempted  article  be  specifically 
named  therein  or  not,  must  be  upheld 
in  favor  of  any  debtor.  The  court 
states  that  a  mower  is  a  farming  uten- 
sil, and  may  be  exempted  under  cer- 
tain conditions  from  seizure  on  execu- 
tion, and,  that  being  true,  it  is  exempt- 
ed to  the  owner  in  this  case  although 
he  was  not  a  farmer. 

On  the  contrary,  a  mowing  machine 
belonging  to  one  who  followed  the 
occupation  of  hay  cutter  has  been  held 


neither  to  be  a  "tool"  nor  to  be  em> 
braced  within  the  meaning  of  the  term 
"apparatus,"  as  used  in  a  statute  ex- 
raipting  all  tools  and  apparatus  be- 
longing to  a  trade  or  profession. 
Tucker  v.  Napier  (1878)  1  Tex.  App. 
CJiv.  Cas.  (White  &  W.)  865.  Whether 
an  expensive  harvester  is  exempt,  un- 
der a  statute  exempting  "the  farming 
utensils  or  implements  of  husbandry 
of  the  judgment  debtor,"  has  been 
made  to  depend  upon  its  use.  When 
used  by  the  owner  upon  land  farmed 
by  him  it  has  been  held  to  be  exempt, 
notwithstanding  the  fact  that  the  own- 
er, after  having  harvested  his  own 
crops,  used  the  implement  in  harvest- 
ing the  crop  or  crops  of  one  or  two  of 
his  neighbors,  usually  in  return  for 
assistance  rendered  by  them  in  har- 
vesting his  crops.  Re  Klemp  (1897) 
119  CaL  41,  39  L.R.A.  340,  63  Am.  St. 
Rep.  69,  50  Pac.  1062. 
Horsea. 

A  horse  is  not  usually  regarded  as 
a  tool,  nor  as  an  implement,  within  the 
meaning  of  statutes  exempting  tools 
and  implements.  Wallace  v.  Collins 
(1843)  5  Ark.  41.  39  Am.  Dec.  3S9, 
holding  a  horse  owned  by  a  tanner  not 
an  implement  of  his  trade. 

The  decision  in  Wilson  v.  Elliot 
(1856)  7  Gray  (Maas.)  69,  denying  to 
a  trader  an  exemption  of  a  stock  of 
goods,  consisting  of  the  customary 
assortment  of  dry  goods  and  groceries 
of  a  country  store,  and  his  scales  and 
measures  used  in  the  business,  and  a 
horse,  wagon,  and  harness  kept  and 
used  by  him  for  the  purpose  of  going 
about  among  his  more  distant  cus- 
tomers and  obtaining  their  orders,  and 
conveying  to  them  any  goods  bought 
at  his  shop,  was  based  principally 
upon  the  theory  that  the  owner  was 
not  within  the  class  of  persons  men- 
tioned in  the  statute.  But  at  the  close 
of  the  opinion  the  court  states  that 
"the  property  of  which  the  plaintiff 
was  possessed  at  the  time  of  his  ap- 
plication for  the  benefit  of  the  act  for 
the  relief  of  insolvent  debtors,  not 
having  been  of  that  description,  nor, 
within  the  meaning  of  the  provisions 
of  law,  exempt  from  attachment, 
passed  by  assignment"  to  the  assignee. 

A  horse  is  not  within  the  meaning 
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oi  a  statute,  exempting  too}9  and  ap- 
paratus belonging  to  a  trade  or  pro- 
fession. Tucker  v.  Napier  (1878)  1 
Tex.  App.  Civ.  Cas.  (White  &  W.) 
865.  , 

The  horse  of  a  physician  is  not  com- 
prehended within  the  meaning  of 
"tools  and  instruments,"  as  used  in 
an  exemption  statute.  Hanna  v.  Bit' 
(1850)  5  La.  Ann.  651,  52  Am.  Dec. 
^06. 

Under  some  forms  of  statute  a  horse 
has  been  held  exempt.  Thus,  horse, 
buggy,  and  harness  were  held  exempt 
to  a  dealer  in  poultry,  eggs,  and  farm 
pirbduce,  who  conducted  his  business 
by  driving  to  the  towns  and  villages 
ih'  the  territory  adjacent  to  the  town 
of  liis  residence  and  gathering  up  the 
produce  so  purchased,  under  a  statute 
exempting  ''the  tools  and' instruments 
of  any  mechanic,  miner,  or  other  per- 
son, used  and  kept  for  the  purpose  of 
carrying  on  his  trade  or  business," 
in  Re  Conley  (1907)  162  Fed.  806. 

In  Watson  v. '  Lederer  (1888)  11 
Colo.  577,  1  L.R.A.  854, 7  Am.  St.  Rep. 
263, 19  Pac.  602,  the  court,  in  consider- 
ijjg  the  objection  that  the  judgment 
debtor  was  not  within  the  class  of 
persons  mentioned  in  the  statute  as 
entitled  to  claim  and  hold  property 
exempt  from  execution,  states  that  a 
horse,  harness,  and  wagon  were  essen- 
tial to  the  business  of  an  assayer,  and 
therefore  exempt.  The  statutory  provi- 
sion under  which  exemption  was 
claimed  provided  that  the  "tools,  im- 
plements, working  animals  and  stock 
in  trade,  not  exceeding  $300  in  value, 
of  any  mechanic,  miner,  or  other  per- 
son not  being  the  head  of  a  family, 
used  and  kept  for  the  purpose  of 
carrying  on  his  trade  and  business," 
shall  be  exempt  from  levy  and  sale. 

^•welav**  tool*. 

Tools  used  by  a  jeweler  have  been 
h«ld  exempt,  under  a  statute  exempt- 
ing "the  tools  of  any  debtor  necessary 
for  his  trade  or  occupation."  Howard 
v.  Williams  (1824)  2  Pick.  (Mass.) 
80. 

A  lathe  ran  by  man  po^er,  and  cer- 
tain appliances  used  in  running  the 
lathe,  have  been  exempted  to  a  journey- 
man machinist,  under  a  statute  ex- 


empting "the  tools  or  implements  of 
a  mechanic  necessary  to  carry  on  his 
trade,"  although  journeymen  machin- 
ists might  obtain  employment  with  a 
manufacturer  who  supplied  lathes  to 
his  employees.  Re  Robb  (1893)  99 
CaL  202,  37  Am.  St.  Rep.  48,  33  Pac. 
890.  A  turning  lathe  weighing  about 
600  pounds,  and  used  by  a  machinist 
in  a  repair  shop  conducted  by  him,  is 
exempt  under  a  statute  exempting  "all 
tools,  apparatus  .  .  .  belonging  to 
and  used  in  any  trade  or  profession," 
although  operated  by  a  small  engine. 
Smith  v.  Roads  (1911)  29  Okla.  815, 
119  Pac.  627.  An  electric  motor  and 
a  lathe  were  held  to  be  "implements," 
and  therefore  exempt  to  the  owner, 
who  was  in  the  general  repair  busi- 
ness, under  a  statute  exempting  the 
"tools  or  implements  of  a  mechanic  or 
artisan  necessary  to  carry  on  his 
trade,  not  exceeding  in  value  the  sum 
of  $500."  Re  Robinson  (1913)  206 
Fed.  176. 
Ulirarj. 

It  has  been  held  that  a  lawyer's 
library  is  not  included  in  the  meaning 
of  "common  tools"  of  a  debtor,  ex- 
empted from  'execution.  Lenoir  v. 
Weeks  (1856)  20  6a.  596.  Nocr  is  it 
included  in  an  exemption  of  the  "work- 
ing tools  of  a  debtor  necessary  in  his 
or  her  usual  occupation."  Church's 
Petition  (1886)  15  R.  L  245,  2  Atl. 
761.  On  the  contrary,  the  view  has 
been  taken  that  the  library  of  a  lawyer 
is  exempt,  under  a  statute  exempting 
the  tools  and  instruments  necessary 
for  the  exercise  of  the  trade  or  pro- 
fession by  which  the  debtor  gains  his 
living.  Lambeth  v.  Milton  (1842)  2 
Rob.  (La.)  81  (dictum). 

A  share  held  by  a  lawyer  in  a  law 
library  association  was  held  to  be 
exempt,  under  a  statute  exempting  the 
necessary  working  tools  and  library 
of  the  debtor,  in  Keiher  v.  Shipherd 
(1883)  4  N.  Y.  Civ.  Proc.  Rep.  274. 

As  to  commercial  books,  see  supra, 
"Commercial  books." 

Xioonu 

A  loom  has  been  held  to  be  a  tool, 
within  the  meaning  of  a  statute  ex- 
empting the  necessary  tools  of  a 
tradesman.  McDowell  v.  Sbotwell 
(1886)  2  Whart.  (Pa.)  26.  On  the  con- 
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trary,  a  machine  for  spinning  and 
manufacturing  cloth,  worked  by  hand, 
and  of  the  cost  of  $100,  called  a  Billy 
and  Jenny,  has  been  held  not  to  be  a 
tool  within  the  meaning  of  a  statute 
exempting  "such  .  .  .  tools  .  .  . 
as  may  be  necessary  for  upholding 
life."  Kilbum  v.  Demming  (1829)  2 
Vt.  404,  21  Am.  Dec.  543. 

Maaoa's  tool*. 

Mortar  beds,  staying  planks,  and  a 
half  hogshead  have  been  exempted  to 
a  mason.*  Healy  ▼.  Bateman  (1863) 
2  R.  L  454,  60  Am.  Dec.  94,  holding 
that  the  expression,  "tools  necessary 
for  his  usual  occupation,"  does  not 
confine  the  exempted  tools  to  such  as 
are  absolutely  necessary  to  the  debt- 
or's work,  but  such  as  are  reasonably 
necessary  are  exempted  thereunder. 
The  exempt  tools  were  not  used  by  all 
masons  in  the  vicinity,  but  the  court 
had  found,  as  a  question  of  fact,  that 
they  were  necessary  tools  to  the  usual 
occupation  of  the  owner. 

MotIsc  pletwre  naeUaes. 

Machines  for  projecting  moving 
pictures  and  metal  machine  outfits, 
curtains,  and  a  tin  horn  have  been 
held  to  be  exempt  to  the  owner,  who 
was  running  a  moving  picture  show, 
under  a  statute  exempting  all  tools 
and  apparatus  belonging  to  any  trade 
or  profession.  Campbell  v.  Honaker 
U914)  —  Tex,  -Civ.  App.  — ,  166  S.  W. 
74. 

But  chairs  used  in  a  moving  picture 
theater  have  been  held  not  to  be  ex- 
empt, under  a  statute  exempting  tools 
and  apparatus  belonging  to  any  trade 
or  profession.  Campbell  v.  Honaker 
(Tex.)  supra.  The  court  of  civil  ap- 
peals relies  upon  the  decision  of  the 
supreme  court  in  Sinunang  v.  Pennsyl- 
vania F.  Ins.  Co.  (1908)  102  Tex.  39, 
132  Am.  St.  Rep.  846,  112  S.  W.  1044, 
and  states  that,  as  an  original  proposi* 
tion,  the  court  of  civil  appeals  would 
hold  that  the  chairs  used  by  the  own- 
er in  his  moving  picture  business  were 
exempt  from  forced  sale,  but  regards 
the  decision  in  the  Simmang  Case 
above  as  conclusive  against  this  posi- 
tion.. 

Paper  mill  maroItla«*|r. 
Paper  mill  machinery,  stock,   and 


fixtures  have  been  held  not  exempt  un- 
der a  statute  exempting  the  tools,  im- 
plements, materii^l,  stock,  and  fixtures 
of  a  debtor,  necessary  for  carrying  on 
his  trade  or  business.  Smith  v.  Gibbs 
(1856)  6  Gray  (Mass.)  298. 

Fes  aaeUaA. 

A  peg  machine  was  held  not  to  be  a 
tool,  and  therefore  not  exempt  under 
a  statute  exempting  tools.  Knox  v. 
Ghadboume  (1848)  28  Me.  160,  48  Am. 
Dec.  487,  see  supra,  11. 

Photograpk  Icaa. 

A  photographic  lens  is  exempt  to  a 
photographer  as  an  implement  of  his 
trade,  under  a  statute  exempting  "inn 
plements  of  the  debtor's  trade." 
Davidson  ▼.  Hannon  (1896)  67  Conn. 
812,  34  L.R.A.  718,  62  Am.  St.  Rep. 
282,  34  Atl.  1060. 

Pltjraloiaa'a  asil  dentist'*  Ijutmmeata. 

Surgical  instruments  were  held  to 
be  tools  and,  as  such,  exempt  to  a 
physician.  Robinson's  Case  (1856)  3 
Abb.  Pr.  (N.  Y.)  466.  The  surgical  in- 
struments of  a  dentist  are  exempt, 
under  a  statute  exempting  the  tools 
and  instruments  necessary  for  the 
exercise  of  the  debtor's  trade  or  pro- 
fession. Duperron  v.  Communy 
(1851)  6  La.  Ann.  789.  A  dentist's 
sign  was  seized  under  the  execution 
also,  and  the  court  states  that  it  may 
be  doubted  whether,  under  a  fair  in- 
terpretation of  the  statute,  the  sign 
of  the  plaintiff  was  not  one  of  the 
instruments  necessary  for  the  exercise 
of  his  profession ;  but  concludes  that, 
however  this  may  be,  it  is  a  thing  of 
no  value  to  anyone  but  himself,  and 
comes  properly  under  the  rule  of 
law,  De  minimis  non  curat  lex.  Dental 
instruments  have  been  held  to  be 
"mechanical  tools,"  within  the  mean- 
ing of  a  statute  subjecting  all  proper- 
ty enumerated  in  an  exemption  statute, 
except  mechanical  tools,  to  execution 
upon  a  judgment  rendered  for  pur- 
chase money  thereof.  Maxon  v.  Per- 
rott  (1868)  17  Mich.  882,  97  Am.  Dec. 
191.  Accordingly  the  instruments 
were  held  exempt  from  execution  up- 
on a  judgment  for  the  purchase  price 
thereof. 

But  a  dentist's  chair  has  been  held 
not  exempt  as  a   "common   tool  of 
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trade."  Burt  v.  Stocks  Coal  Co.  (1903) 
119  6a.  629,  100  Am.  St.  Rep.  203,  46 
S.  E.  828. 

PUbo. 

A  piano  belonging  to  a  debtor  who 
was  a  music  teacher  has  been  stated  to 
be  an  implement  of  the  debtor  in  her 
profession  or  business  as  a  music 
teacher,  upon  which  she  mainly  relied 
to  support  an  aged  mother  and  her 
children,  and  exempt  under  the  stat- 
ute. Amend  v.  Murphy  (1878)  69  HI. 
337.    The  statute  is  not  set  out. 

Pool  table. 

Pool  tables  have  been  held  exempt 
to  the  owner  who  was  running  a. pool 
hall,  under  a  statute  exempting  "all 
tools,  apparatus,  .  .  .  belonging  to 
any  trade  or  profession,"  such  tables 
being  included  in  the  generic  term 
"apparatus,"  used  in  the  statute. 
Harris  v.  Todd  (1918)  —  Tex.  Civ. 
App.  — ,  158  S.  W.  1189.  But  where 
it  is  not  shown  that  a  pool  table  is 
necessary  to  a  saloon  business,  it  is 
not  exempt  to  a  saloon  keeper  under 
a  statute  exempting  tools  and  imple- 
ments to  enable  the  debtor  to  carry 
on  his  trade.  Groozen  v.  Phillips 
(1882)   49  Mich.  7,  12  N.  W.  889. 

Potato  aoMt)bia»rf. 

Potato  machinery,  including  a 
planter,  sprayer,  and  digger  used  by 
the  owner  in  cultivating  large  quanti- 
ties of  potatoes,  has  been  held  not 
exempt  as  tools.  Martin  v.  Buswell 
(1911)  108  Me.  263,  80  Atl.  828.  See 
supra,  n. 

Equipment  of  i.  poultry  dealer. 

An  ofSce  desk,  chair,  scales,  poultry 
coop,  poultry  troughs,  candling  booths, 
lamps,  and  cooling  barrels  have  been 
held  exempt  to  a  poultry  dealer,  who 
handled  and  cleaned  eggs  purchased 
by  him,  and  prepared  the  poultry  and 
produce  so  purchased  for  market,  and 
then  sold  to  commission  merchants 
and  other  parchasers,  under  a  statute 
ezenoipting  'Hhe  tools  and  instruments 
of  any  mechanic,  miner,  or  other  per- 
son used  and  kept  for  the  purpose 
of  carrying  on  his  trade  or  business." 
Re  Conley  (1907)  162  Fed.  806. 

PHmtfsc  veM>  tjpe,  ete. 

A  printing  press  and  tjrpe  have  been 
held  to  be  exempt,  under  a  statute  ex- 
2  A.L.B.— 63. 


empting  tools  and  implements  of  trade, 
such  property  being  regarded  as  im- 
plements of  trade.  Sallee  v.  Waters 
(1850)  17  Ala.  482.  exempting  a  print- 
ing press  and  type  owned  by  a  printer 
and  used  by  him,  and  others  whom  he 
employed,  in  publishing  a  weekly 
newspaper,  under  a  statute  exempting 
"all  implements  or  tools  of  trade." 

In  Bliss  V.  Yedder  (1885)  34  Kan. 
67,  56  Am.  Rep.  237,  7  Pac.  599,  the 
court  states,  with  reference  to  the 
printing  press,  type,  and  other  ar- 
ticles which  were  the  subject  of  litiga- 
tion in  this  case,  that  it  did  not  appear 
that  any  of  them  were  costly  or  com- 
plicated machinery,  or  such  that  they 
could  not  be  easily  used  or  operated 
by  hand,  exen  if  being  costly  or  com- 
plicated, or  not  easily  used  or  operated 
by  hand,  would  take  them  out  of  the 
Exemption  Laws,  and  the  court  con- 
cludes :  "We  think  the  articles  in  con- 
troversy are  tools  and  implements 
within  the  meaning  of  the  Exemption 
Laws." 

In  Prather  v.  Bobo  (1860)  16  La. 
Ann.  624,  it  is  held  that  a  printing 
press  and  materials  are  implements 
of  the  debtor's  trade,  within  the  mean- 
ing of  a  statute  exempting  from  seiz- 
ure "the  tools  and  instruments  neces- 
sary for  the  exercise  of"  the  debtor's 
trade,  and,  being  necessary  in  this 
particular  case,  to  be  exempt  from 
execution. 

In  Jenkins  v.  McNall  (1882)  27  Kan. 
632,  41  Am.  Rep.  422,  the  action  of  the 
trial  court  in  finding  a  job  printing 
press  not  exempt  is  sustained.  It  ap- 
peared from  the  findings  that  at  the 
date  of  the  levy  the  owner  of  the 
printing  press  was  engaged  in  edit- 
ing a  newspaper,  running  a  job  print- 
ing ofiSce,  and  also  acting  as  an  agent 
for  the  loaning  of  money.  It  was  not 
shown  that  the  running  of  the  job 
printing  office  was  his  principal  or 
main  business.  In  this  state  of  the 
evidence  the  supreme  court  states  that, 
as  the  trial  court  decided  that  the 
property  was  not  exempt,  and  as  it  did 
not  appear  from  the  special  findings 
that  the  plaintiff  derived  his  principal 
support  from  his  business  of  job  print- 
ing, and  as  it  did  appear  from  such 
findings  that  he  was  engaged  in  sev- 
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eral  employments  or  pursuits,  the 
supreme  court  cannot  hold,  under  the 
circumstances  of  the  case,  against  the 
judgment  of  the  trial  court. 

A  printing  press,  cases,  and  types 
have  been  held  to  be  tools,  within  the 
meaning  of  a  statute  exempting  tools 
from  execution.  Patten  t.  Smith 
(1823)  4  Conn.  450,  10  Am.  Dec.  166. 

The  ordinary  hand  press  of  a  print- 
er, type,  cases,  imposing  stone,  and 
other  tools  and  implements  used  by 
printers  have  been  held  exempt  as 
the  "tools  of  a  mechanic."  Smith  v. 
Osburn  (1880)  63  Iowa,  474,  5  N.  W. 
681. 

A  printing  press,  type,  and  materials 
commonly  used  in  a  printing  office 
have  been  held  exempt  to  the  editor 
and  publisher  of  a  newspaper,  under 
a  statute  exempting  "all  tools  and 
apparatus  belonging  to  any  trade  or 
profession."  Green  v.  Raymond 
(1882)  68  Tex.  80,  44  Am.  Rep.  601. 

It  is  held  in  St.  Louis  Type  Foundry 
V.  Taylor  (1896)  —  Tex.  Civ.  App.  — , 
36  S.  W.  691,  that  two  printing  presses 
and  a  paper  cutter  are  exempt  to  a 
job  printer,  if  the  articles  are  used  as 
necessary  or  appropriate  tools  or  ap- 
paratus for  his  business,  under  a  stat- 
ute exempting  "all  tools,  apparatus, 
.  .  .  belpnging  to  any  trade  or  pro- 
fession." 

In  Harris  v.  Townley  (1913)  —  Tex. 
Civ.  App.  — ,  161  S.  W.  5,  a  printing 
press,  and  gasolene  engine  used  for 
running  the  same,  were  held  to  be 
exempt  to  the  owner,  who  was  the 
publisher  and  proprietor  of  a  news- 
paper, and  who  did  a  job  or  commer- 
cial printing  business.  Other  utensils 
used  by  the  debtor  were  levied  upon 
in  this  case,  but  there  seems  to  have 
been  no  dispute  that  they  were  ex- 
empt. The  articles  levied  upon,  be- 
sides the  press  and  engine,  included 
a  typewriter,  type  and  type  cases,  a 
desk,  and  an  iron  safe,  as  well  as  other 
furniture  and  fixtures  used  in  the 
office. 

A  paper  cutter  weighing  685  pounds, 
and  a  small  card  cutter,  both  operated 
by  hand  and  used  by  a  printer  in  a 
job  printing  office,  were  held  to  be 
"apparatus"  and  exempt,  under  a  stat- 
ute exempting  all  tools  and  apparatus 


belonging  to  and  used  in  any  trade  or 
profession.  Brummage  v.  Kenworthy 
(1910)  27  Okla.  431, 112  Pac.  984,  Ann. 
Cas.  1912C,  607. 

On  the  contrary,  a  printing  press, 
type,  and  cases,  part  of  an  extensive 
printing  establishment,  have  been  held 
not  tools,  under  a  statute  exempting 
the  tools  of  any  debtor  necessary  for 
his  trade  or  occupation.  Buckingham 
T.  Billings  (1816)  13  Mass.  82,  see 
supra,  II. 

All  the  printing  type  and  forms  of 
the  printers  and  publishers  of  a  news- 
paper were  held  subject  to  levy  and 
seizure  in  Danforth  v.  Woodward 
(1880)  10  Pick.  (Mass.)  423,  20  Am. 
Dec.  531,  on  the  theory  that  a  printing 
apparatus  is  not  exempted  from  levy 
and  seizure  as  the  tools  of  trade  of 
a  printer. 

.And  a  printing  press  has  been  held 
not  to  be  a  tool,  within  the  meaning 
of  a  statute  exempting  from  taxation 
"the  tools  of  any  mechanic  necessary 
for  carrying  on  his  trade."  Frantz  v. 
Dobson  (1887)  64  Miss.  631,  60  Am. 
Rep.  68,  2  So.  76. 

Likewise,  a  printing  press,  tjrpes, 
and  instruments  used  in  printing  have 
been  held  not  to  be  "tools,"  within  the 
meaning  of  a  statute  exempting  "such 
.  .  .  tools  ...  as  may  be 
necessary  for  upholding  life."  Spooner 
V.  Fletcher  (1830)  3  Vt  133,  21  Am. 
Dec.  579. 

Assuming  that  a  printing  press,  etc., 
is  an  implonent  or  tool  within  the 
meaning  of  the  Exemption  Law,  some 
statutes  exempting  only  such  tools  or 
implements  as  are  necessary  to  the 
trade,  or  to  the  "upholding  of  life," 
as  it  is  sometimes  expressed,  it  has 
been  held  to  be  a  question  of  fact 
whether  a  printing  plant,  consisting 
of  four  printing  presses,  a  miscel- 
laneous assortment  of  type,  a  paper- 
cutting  machine,  chases,  rules,  leads, 
and  the  general  paraphernalia  of  a 
printing  office,  is  necessary  to  carry 
on  the  owner's  trade,  so  as  to  be  ex- 
empt under  a  statute  exempting  the 
tools  or  implements  "necesary  to  carry 
on  his  trade."  Re  Mitchell  (1894) 
102  Cal.  534,  36  Pac.  840.  There  was 
testimony  that  a  printer  could  get 
along  and  make  a  living  with  one  press 
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and  1600  or  |600  worth  of  type.  In 
this  state  of  the  evidence,  it  was  held 
that  the  finding  of  the  jury  against 
the  exemption  could  not  be  disturbed 
for  want  of  evidence  to  support  it 

Likewise,  it  has  been  held  to  be  a 
question  of  fact  wheth^  a  printing 
press,  case,  and  type  are  necessary, 
within  the  meaning  of  a  statute  ex- 
empting tools  necessary  for  the  up- 
holding of  life.  Patten  v.  Smith 
(1823)  4  Conn.  460,  10  Am.  Dec.  166. 

See  "Butcher's  tools,"  supra,  and 
"Restaurant  equipment,"  infra. 
Bestsnnuit  eqnlpment. 

Restaurant  equipment  has  been  held 
not  exempt,  under  a  statute  exempting 
"all  tools,  apparatus  .  .  .  belong- 
ing to  any  trade  or  profession."  Sim- 
mang  v.  Pennsylvania  F.  Ins.  Co. 
(1908)  102  Tex.  89,  182  Am.  St.  Rep. 
846,  112  S.  W.  1044.  The  court  states 
that,  granting  the  keeping  of  a  res- 
taurant is  a  trade  within  the  meaning 
of  the  law,  the  question  arises  whether 
the  property  levied  upon  was  "ap- 
paratus," as  the  term  is  used  in  the 
statute.  The  statement  of  the  t>roper- 
ty  insured,  made  by  the  court  of  civil 
appeals,  was  as  follows :  "Lunch  coun- 
ter, back  counter,  shelving,  safe,  tools, 
stove,  fan,  cash  register,  two  ice  boxes, 
crockery,  tableware,  linen,  knives, 
forks,  and  kitchen  utensils,  together 
with  similar  articles  constituting  the 
tools  and  apparatus  of  his  trade  or 
profession  as  the  keeper  of  a  restau- 
rant, and  being  entirely  property  used, 
designed,  and  intended  for  said  busi- 
ness and  necessary  for  the  purpose  of 
conducting  the  same,  and  this  being 
the  only  property  of  this  character 
owned  by  this  intervener." 

Property  used  by  the  owner  in  carry- 
ing on  a  restaurant  business  was  held 
not  to  come  within  the  meaning  of 
"tools"  or  "apparatus,"  as  used  in  the 
Statute  of  Exemptions,  and  therefore 
not  to  be  exempt  under  that  clause  of 
the  statute,  in  Frank  v.  Bean  (1886)  3 
Tex.  App.  Civ.  Cas.  (Willson)  258.  , 

Property  used  in  conducting  a  res- 
taurant business  was  held  not  to  be 
exempt  from  execution,  as  "the  fip- 
paratus  and  furniture  belonging  to 
the  trade  and  business"  of  the  owner. 


in  Stone  v.  Schneider-Davis  Co. 
(1908)  51  Tex.  Civ.  App.  517,  112  S. 
W.  188. 

Safe. 

A  safe  has  been  exempted  to  a 
jeweler,  under  a  statute  exempting 
"the  tools  or  implements  of  a  mechan- 
ic or  artisan  necessary  to  carry  on 
his  trade."  Re  McManua  (1890)  87 
CaL  292, 10  L.R.A.  567,  22  Am.  St.  Rep. 
250,  25  Pac.  413. 

A  safe  has  been  exempted  to  a  mer- 
chant, under  a  statute  exempting 
"tools  and  implements."  Cunningham 
V.  Brictson  (18B8)  101  Wis.  378,  77  N. 
W.  740,  holding  a  safe,  show  cases, 
and  other  personal  property  to  be 
proper  exemptions  to  a  merchant  or 
trader,  as  being  "tools  and  imple- 
ments" used  and  kept  for  the  purpose 
of  carrying  on  his  trade  or  business. 

Two  iron  chests  belonging  to  a  mer- 
chant, in  which  he  kept  books  and 
papers,  were  exempted  under  a  stat- 
ute exempting  the  tools  and  instru- 
ments necessary  for  the  exercise  of 
the  debtor's  trade  or  profession. 
Farmers  &  M.  Bank  v.  Franklin  (1846) 
1  La.  Ann.  398. 

A  safe  has  been  exempted  to  an  in- 
surance agent,  under  a  statute  ex- 
empting all  tools  and  apparatus  be- 
longing to  any  trade  or  profession. 
Betz  V.  Maier  (1896)  12  Tex.  Civ.  App. 
219,  33  S.  W.  710.     ' 

See  Harris  v.  Townley  (1913)  — 
Tex.  Civ.  App.  — ,  161  S.  W.  5,  supra, 
"Printing  press,  type,  etc." 

But  see  Simmang  v.  Pennsylvania 
F.  Ins.  Co.  (1908)  102  Tex.  39,  132  Am. 
St.  Rep.  846,  112  S.  W.  1044,  siipra,, 
"Restaurant  equipment." 

Likewise  a  safe  has  been  exempted 
to  an  insurance  agent  and  abstracter 
of  titles,  as  a  tool  or  instrument  used 
by  him  in  carrying  on  his  business. 
Davidson  v.  Sechrist  (1882)  28  Kan. 
824. 

On  the  theory  that  an  undertaker 
is  not  a  professional  man,  it  has  been 
held  that  a  safe  is  not  exempt  to  him, 
under  a  statute  exempting  "profes- 
sional instruments,  furniture,  and  li- 
brary." O'Reilly  v.  Erlanger '(1905) 
108  App.  Div.  318,  95  N.  Y.  Supp.  760. 
Saw, 

A  mill  saw  constituting  a  part  of  a 
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mill  propelled  by  water  power  is  not 
a  tool,  and  is,  therefore,  not  exempt 
under  a  statute  exempting  a  tool  neces- 
sary for  the  debtor's  trade  or  occupa- 
tion. Batchelder  t.  Shapleigh  (1833) 
10  Me.  136,  25  Am.  Dec.  213. 

Sawmill. 

A  portable  sawmill,  including  porta- 
ble engine  and  boiler,  is  exempt,  under 
a  statute  exempting  the  "tools,  imple- 
ments ...  of  any  mechanic, 
miner,  or  other  person  .  .  .  used 
and  kept  for  the  purpose  of  carrying 
on  his  trade  and  business,"  when  the 
owner  makes  his  livelihood  therefrom. 
Eckman  v.  Poor  (1906)  38  Colo.  200, 
87  Pac.  1088.  The  Colorado  statute 
limits  the  value  of  property  which  may 
be  exempt  to  a  sum  not  exceeding  $300. 
The  property  in  this  case  was  of  the 
value  of  $260. 

See  the  reported  case  (Baker  v. 
Maxwell,  ante,  814). 

A  traction  engine  and  sawmill,  used 
in  connection  with  it  for  sawing  lum- 
ber, necessary  to  the  owner  in  carry- 
ing on  his  trade  or  business,  were  held 
exempt,  under  a  statute  exempting 
"the  necessary  tools  and  implements 
of  any  mechanic,  miner,  or  other  per- 
son, used  and  kept  .  .  .  for  the 
purpose  of  carrying  on  his  trade  or 
business.  Reeves  &  Co.  v.  Bascue 
(1907)  76  Kan-  383,  123  Am.  St  Rep. 
187,  91  Pac.  77. 

A  shingle  machine,  steam  engine, 
and  fly  wheel,  and  a  saw  gummer  were 
held  to  be  within  the  meaning  of  a 
statute,  exempting  "tools,  implements, 
materials,  stock,  apparatus  .  .  . 
or  other  things  to  enable  a  person  to 
carry  on  his  profession,  trade,  occupa- 
tion, or  business."  Wood  v.  Bresna- 
han  (1886)  63  Mich.  614.  30  N.  W.  206. 

Sewins  nuusUme*. 

A  sewing  machine  has  been  held 
to  be  exempt,  as  being  comprehended 
within  a  provision  exempting  tools. 
Dowling  v.-  Clark  (1861)  1  Allen 
(Mass.)  283.  In  this  case,  involving 
the  right  of  a  manufacturer  of  ready- 
made  clothing  to  an  exemption  of  a 
sewing  machine,  the  supreme  court  of 
Massachusetts  held  proper  an  instruc- 
tion to  the  jury  to  the  effect  that  the 


burden  of  proof  was  on  the  manu- 
facturer to  show  that,  at  the  time  of 
the  levy  upon  the  sewing  machine,  he 
was  engaged  in  the  trade  or  business 
of  manufacturing  ready-made  cloth- 
ing, and  that  the  sewing  machine  was 
necessary  for  that  business;  and  if 
without  it  such  trade  or  business  could 
not  successfully  be  carried  on,  then 
it  was  necessary,  within  the  meaning 
of  the  law. 

It  has  been  held  that  a  sewing 
machine  owned  by  a  debtor  may  be 
embraced  under  the  clause  of  "tools, 
implements,  and  fixtures,"  exempted 
by  a  statute,  if  it  appears  that  the 
same  was  necessary  for  carrying  on 
the  trade  and  business  of  the  debtor, 
although  the  debtor  was  the  owner 
of  another  sewing  machine  which  was 
expressly  Exempted,  under  a  statute 
exempting  one  sewing  machine  to  the 
debtor.  Rayner  v,  Whicher  (1863)  6 
Allen  (Mass.)  292. 

A  sewing  machine  hired  by  a  gas 
stoker,  whose  wife,  a  seamstress,  used 
it,  and  applied  the  earnings  to  the 
maintenance  of  the  household,  was 
held  to  be  an  implement  of  the  hirer's 
trade,  within  a  distress  act,  in  a  dis- 
traint action  by  the  landlord  against 
the  hirer.  Churchward  v.  Johnson,  64 
J.  P.  326,  6  Mews,  Eng.  Case  Law  Dig. 
col.  1001. 

Two  sewing  machines  have  been 
held  exempt  to  a  tailor,  under  a  stat- 
ute exempting  "the  tools  and  instru- 
ments of  any  niechanic,  miner,  or  other 
person,  used  and  kept  for  the  purpose 
of  carrying  on  his  trade,"  where  such 
machines  were  necessary.  Cronfeldt 
V.  Arrol  (1892)  60  Minn.  327,  36  Am. 
St.  Rep.  648,  62  N.  W.  857. 

SIiow  oasM. 

Show  cases,  table,  and  a  lamp  of  a 
jeweler  who  manufactured  and  sold 
jewelry,  which  were  necessary  to  him 
in  his  character  as  manufacturer,  have 
been  held  exempt  as  "tools  and  imple- 
ments," under  a  statute  exempting 
"the  necessary  tools  and  implements 
of  any  mechanic,  miner,  or  other  per- 
son, used  and  kept  for  the  purpose  of 
carrying  on  his  trade  or  business." 
Bequillard  v.  Bartlett  (1877)  19  Kan. 
382,  27  Am.  Rep.   120. 

See  also  Cunningham  v.  Brictson 
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(1898)  101  Wis.  878,  17  N.  W.  740, 
supra,  "Bestaursnt  equipment." 
Soda  f  etmtala. 

Whether  a  soda  fountain  is  exempt, 
under  a  statute  exempting  tools  and 
apparatus  belonging  to  a  trade  or 
profession,  has  been  held  to  depend 
upon  the  facts  of  the  Individual 
case.    McCord-Gollins  Go.  v.  Lazarus 

(1899)  —  Tex.  Civ.  App.  — ,  50  S.  W. 
1048.  The  court  here  states:  "The 
facts  are  certainly  not  conclusive  that 
the  soda  fountain  is  a  tool  or  ap- 
paratus belonging  to  a  trade  or  pro- 
fession. On  the  contrary,  we  think 
the  facts  show  that  it  was  not  a  tool 
or  apparatus  belonging  to  a  trade  or 
profession." 

Siook  ezohange  seat. 

A  seat  in  the  stock  exchange  is  not 
comprehended  within  the  meaning  of 
"working  tools,"  as  used  in  an  exemp- 
tion statute.  Leggett  v.  Waller  (1902) 
39  Misc.  408,  80  N.  Y.  Supp.  13.  The 
court  here,  however,  concludes  that, 
even  assuming  that  the  seat  in  ques- 
tion constituted  the  judgment  debtor's 
working  tool,  it  would,  under  the  stat- 
ute, be  exempt  only  to  a  sum  not  ex- 
ceeding $250,  whereas  the  owner's  own 
testimony  showed  it  to  be  worth  about 
$2,000. 

See  Seeley  v.  Gwillim  (1873)  40 
Conn.  106,  supra.  III. 

Stove. 

See  Seeley  v.  Gwillim   (1873)   40 
Conn.  106,  supra,  III. 
Table. 

See  Abraham  v.  Davenport  (1887) 
73  Iowa,  111,  6  Am.  St.  Rep.  665,  34 
N.  W.  766,  supra,  "Furniture,"  and 
Seeley  v.  Gwillim  (1873)  40  Conn. 
106,  supra,  III. 
TliresliliiK  outfit. 

The  courts  are  not  agreed  as  to 
whether  a  threshing  outfit  is  a  tool, 
implement,  farming  utensil,  etc.  A 
threshing  outfit,  including  separator, 
engine,  belts,  and  all  parts  necessary 
to  constitute  a  threshing  outfit,  kept 
by  the  owner  for  the  purpose  of  carry- 
ing on  his  business  of  threshing,  has 
been  held  to  be  included  in  the  term 
"implements,"  within  the  meaning  of 
an  exemption  statute;  and,  together 
with  all  tools  necessary  to  operate  the 


same, '  exempt  to  the  resident  owner 
who  is  the  head  of  a  family,  while 
used  by  him  in  carrying  on  his  busi- 
ness. Jackman  v.  Lambertson  (1905) 
71  Kan.  138.  80  Pac.  55. 

See  Muse  v.  Darrah  (1862)  2  Ohio 
Dec.  Reprint,  604,  supra,  IV. 

On  the  contrary,  a  threshing  outfit 
has  been  held  not  to  be  a  "working 
tool,"  within  the  meaning  of  a  statute 
exempting  the  "working  tools  and  team 
owned  by  any  person,  being  a  house- 
holder, or  having  a  family  for  which 
he  provides,  to  the  value  of  not  ex- 
ceeding $250."  Ford  V,  Johnson  (1861) 
34  Barb.  (N.  Y.)  364.  Likewise,  a 
threshing  I  separator  and  engine  have 
been  held  not  exempt,  under  a  statute 
exempting  all  tools  and  apparatus  be- 
longing to  any  trade  or  profession. 
Comer  v.  Powell  (1916)  —  Tex.  Civ. 
App.  — ,  189  S.  W.  88. 

Whether  an  ocpensive  threshing  out- 
fit is  exempt,  under  a  statute  exempt- 
ing "the  farming  utensils  or  imille- 
ments  of  husbandry  of  a  judgment 
debtor,"  has  been  made  to  depend  upon 
its  use.  If  used  by  the  owner  upon 
land  farmed  by  him,  it  is  exempt,  not- 
withstanding it  was  his  custom  to  use 
it  for  hire  to  thresh  crops  of  others, 
after  doing  his  own  threshing.  Spence 
V.  Smith  (1898)  121  Cal.  536,  66 
Am.  St.  Rep.  62,  53  Pac.  653.  But 
such  an  outfit  has  been  held  not  ex- 
empt as  a  farming  utensil  or  imple- 
ment of  husbandry,  where  used  princi- 
pally in  threshing,  for  hire,  grain 
raised  by  other  persons.  Re  Baldwin 
(1886)  71  Cal.  74,  12  Pac.  44  (see 
supra,  II.).  A  threshing  outfit  used, 
by  the  owner  to  thresh  his  own  grain, 
and  that  of  others  for  hire,  has  been 
held  not  exempt,  under  a  statute  ex- 
empting "the  proper  tools  or  imple- 
ments of  a  farmer,"  without  making 
any  point  of  the  relative  importance 
of  the  owner's  own  work  and  that  of 
the  others.  Meyer  v.  Meyer  (1867)  23 
Iowa,  359,  92  Am.  Dec.  432,  approved 
in  Vandeventer  v.  Nelson  (1917)  180 
Iowa,  705,  163  N.  W.  354,  where  a 
separator  was  held  not  exempt  from 
execution.  In  the  Vandeventer  Case 
it  was  left  to  the  jury  to  say  whether 
or  not  a  traction  engine  was  one  of 
the   instrumentalities   by  which   the 
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owner  habitually  earned  a  living  for 
himself  and  family,  and  it  was  held 
that  if  the  jury  so  found  the  engine 
was  exempt  from  execution. 

Typewriter. 

A  typewriter  used  by  a  physician 
who  conducted  a  large  correspondence 
in  treating  patients' at  distant  points, 
is  not  exempt  as  a  tool  or  apparatus 
of  his  trade  or  profession.  Massie  t. 
Atchley  (1902)  28  Tex.  Civ.  App.  114, 
66  S.  W.  582. 

See  Harris  v.  Townley  (1913)  — 
Tex.  Civ.  App.  — ,  161  S.  W.  5,  supra, 
"Printing  press,  type,  etc." 

Undertaker's  equipment. 

A  candelabrum  used  by  an  under- 
taker at  the  funeral  of  persons  of 
certain  religious  beliefs  is  a  "working 
tool"  of  the  undertaker,  within  the 
meaning  of  an  exemption  statute,  and 
as  such  exempt.  O'Reilly  t.  Erlanger 
(1905)  108  App.  Div.  818,  95  N.  Y. 
Supp.   760. 

Upon  a  finding  by  the  trial  court 
that  certain  property  used  by  an 
undertaker  was  necessary  to  his  trade 
or  profession,  an  exemption  thereof 
h!is  been  sustained,  under  a  statute 
exempting  "all  tools  or  other  me- 
chanical instruments  or  appliances 
moved  or  worked  by  hand  or  foot  nec- 
essary to  the  practice  of  any  trade 
or  profession,  and  used  in  practice 
thereof."  Steiner  v.  Marshall  (1905) 
72  C.  C.  A,  103,  140  Fed.  710.  The 
property  included  an  embalming 
satchel  and  instruments,  other  small 
tools,  engraving  machine,  embalming 
boards,  couch,  canopy,  six  fur  rugs, 
two  pairs  of  black  cloth  pedestals,  one 
pair  of  white  pedestals,  one  pair  of 
brass  pedestals,  three  pairs  of  wooden 
pedestals,  one  candelabrum,  four  door 
crapes,  one  transfer  case,  four  ice 
boxes,  one  church  truck,  two  black 
catafalques,  one  white  catafalque,  one 
undertaker's  wagon. 

Wkgona,  bncKT,  sled. 

The  courts  are  not  agreed  as  to 
whether  a  buggy  or  wagon  is  exempt 
as  a  tool,  implement,  etc.  A  buggy 
and  harness  have  been  held  exempt  to 
an  insurance  agent.  Wilhite  v.  Wil- 
liams (1889)  41  Kan.  288,  13  Am.  St. 


Rep.  281,  21  Pac.  266.  See  supra, 
"Harness." 

See  Re  Conley  (1907)  162  Fed.  806, 
supra,  "Horses." 

It  has  been  held  that  a  buggy  and 
harness  may  be  exempt  to  a  physician 
as  a  tool  of  his  occupation,  if  they 
are  reasonably  necessary  for  him  in 
pursuing  his  occupation.  Richards 
V.  Hubbard  (1879)  69  N.  H.  158,  47 
Am.  Rep.  188. 

A  wagon  which  was  found  as  a  fact 
to  be  a  tool  of  the  owner's  occupation 
was  held  exempt  in  Johnson  v.  Lang 
(1902)  71  N.  H.  251,  93  Am.  St.  Rep. 
509,  51  Atl.  908. 

A  bus  used  by  a  hotel  keeper  has 
been  held  to  be  within  the  description 
of  tools  an'd  implements  in  an  exemp- 
tion statute.  White  v.  iCemeny  (1892) 
47  Kan.  741,  27  Am.  St.  Rep.  820,  28 
Pac.  1011. 

A  cab  belonging  to  a  cab  driver  was 
held  to  be  exempt,  as  an  "implement 
of  his  trade,"  in  Lavell  v.  Richings 
(1906)  1  K.  B.  (Eng.)  480,  4  B.  R.  C. 
475,  75  L.  J.  K.  B.  N.  S.  287,  54  Week. 
Rep.  394,  94  L.  T.  N.  S.  616,  22  Times 
L.  R.  316. 

A  discussion  of  whether  a  cab  or 
other  vehicle  used  for  transportation 
of  passengers  for  hire  is  exempt  prop- 
erty appears  in  the  note  to  Lavell  v. 
Richings,  4  B.  R.  C.  (Eng.)  478. 

A  wagon  with .  which  the  owner 
made  a  livelihood  by  hauling  sand, 
cement,  bricks,  etc.,  for  hire,  was  held 
to  be  comprehended  within  the  mean- 
ing of  an  exemption  statute,  exempting 
"tools  and  instruments"  necessary  for 
the  exercise  of  the  debtor's  trade  or 
profession.  Schwartz  v.  Dennis 
(1916)  138  La.  848,  70  So.  857,  Ann. 
Cas.  1917D,  94. 

See  Rice  v.  Wadsworth  (1879)  69 
N.  H.  100,  and  Hall  v.  Nelson  (1880) 
69  N.  H.  578,  supra. 

A  sled  used  by  a  shoemaker  who 
also  worked  at  farming,  for  the  pur- 
pose of  drawing  wood  and  timber  cut 
from  a  wood  lot  to  the  market  for 
sale,  and  for  his  own  use  when  not 
employed  at  his  trade  as  a  shoemaker, 
has  been  held  to  be  exempt,  as  a  tool 
of  the  owner's  occupation.  Parshley 
V.  Green  (1878)  58  N.  H.  27L 

On  the  contrary,  a  buggy  and  har- 


Digitized  by 


Google 


ANNO.— DEBTOR'S  EXEMPTION— 'TOOLS,"  ETC. 


839 


ness  used  by  a  land,  loan,  and  insur- 
ance agent  in  his  business  have  been 
held  not  exempt  as  a  tool  or  apparatus 
belonging  to  his  trade  and  profession. 
Cates  V.  McClure  (1901)  27  Tex.  Civ. 
App.  459,  66  S.  W.  224. 

It  has  been  held  that  a  lumber 
wagon  owned  ,by  a  mason  cannot  be 
said  to  be  a  working  tool  of  a  me- 
chanic, within  the  meaning  of  a  stat- 
ute exempting  "the  tools  and  imple- 
ments of  any  mechanic  necessary  to 
the  carrying  on  of  his  trade."  Morse  v. 
Keyes  (1851)  6  How.  Pr.  (N.  Y.)  18. 

In  Van  Buren  v.  Loper  (1859)  29 
Barb.  (N.  Y.)  388,  the  court  apparent- 
ly disapproved  of  the  decision  in  the 
Morse  Case,  and  held  that  a  buggy  be- 
longing to  a  physician,  and  used  by 
him  in  his  practice,  is  exempt;  but 
this  decision  seems  to  be  based  upon 
the  theory  that  the  buggy  is  included 
within  the  word  "team,"  as  used  in 
the  statute  exempting  the  "working 
tools  and  team." 

A  buggy  was  exempted  also  in  East- 
man v.  Caswell  (1853)  8  How.  Pr. 
(N.  Y.)  76,  under  a  statute  exempting 
the  "necessary  .  .  .  working  tools 
and  team." 

In  the  subsequent  case  of  Dains  v. 
Pressor  (1860)  32  Barb.  (N.  Y.)  290, 
the  case  of  Morse  v.  Keyes  is  held  to 
be  correct  so  far  as  it  holds  that  a 
wagon  is  not  exempt,  as  such;  but  it 
is  further  held  in  the  Dains  Case  that, 
when  customarily  used  in  connection 
with  a  horse,  or  horses  and  harness, 
it  may  comprise  a  part  of  the  team, 
and  be  exempt  under  this  provision 
of  the  statute. 

Upon  an  application  for  the  ap- 
pointment of  a  receiver  of  the  prop- 
erty of  a  judgment  debtor  after  an 
examination  in  supplementary  pro- 
ceedings, it  was  held  in  Galowitz  v. 
Bumford  (1907)  54  Misc.  41,  104  N.  Y. 
Supp.  492,  that  a  desk,  small  counter, 
two  chairs,  three  wagons,  two  sets  of 
harness,  and  a  Dutch  collar,  owned  by 
a  widow  who  conducted  a  small  ex- 
press business,  from  which  she  was 
merely  able  to  make  out  a,  living,  were 
exempt,  under  a  statute  exempting  the 
necessary  household  furniture,  work- 
ing tools,  and  team,  not  exceeding  in 
value  $250.     The  exemption   statute 


is  not  set  out  in  full,  so  it  is  not  clear 
whether  it  is  the  same  statute  as  that 
involved  in  the  foregoing  cases. 

A  wagon  used  only  for  conveyance 
or  pleasure  is  not  exempt  to  the  owner 
as  a  tool  of  his  occupation.  Farshley 
V.  Green  (1878)  58  N.  H.  271.  But  see 
Rice  V.  Wadsworth  (1879)  59  N.  H. 
100,  supra,  IV. 

The  wheels  of  a  cart,  an  ox  yoke 
and  bows,  staple  and  cops  and  pin 
were  held  not  to  be  exempt,  under  a 
statute  exempting  the  tools  of  any 
debtor  necessary  for  his  trade  or  oc- 
cupation. Dailey  v.  May  (1809)  6 
Mass.  313.  The  court  states  that  "the 
chattels  in  this  case  are  the  wheels 
of  a  cart,  and  part  of  the  gear  to 
be  used  in  moving  it  with  oxen.  The 
case  does  not  state  that  they  were  the 
tools  of  the  plaintiff,  necessary  for  his 
trade  or  occupation.  Very  clearly,  the 
case  as  stated  does  not  bring  the  plain- 
tiff within  the  provisions  of  the  stat- 
ute; and  the  defendant  must  have 
judgment.  If  the  court  could  presume 
that  the  chattels  seized  were  imple- 
ments of  husbandry,  necessary  for  the 
plaintiff  in  tilling  his  land,  yet  the 
plaintiff  must  fail ;  for  tools  of  a  man's 
trade  or  occupation  do  not  include  the 
implements  of  husbandry,  used  by  the 
husbandman  in  tilling  his  farm." 

A  wagon  with  patent  couplings  at- 
tached, built  for  the  owner  for  the  pur- 
pose of  carrying  on  his  business  in 
selling  the  patent  couplings,  was  held 
not  exempt  in  Gibson  v.  Gibbs  (1857) 
9  Gray  (Mass.)  62. 

Watoh. 

A  watch  and  chain  have  been  held 
not  exempt  as  "an  instrument  used  and 
kept  by  the  debtor  for  the  purpose 
of  carrying  on"  his  trade,  within  the 
meaning  of  an  exemption  statute,  al- 
though used  by  the  owner,  who  was  a 
cigar  maker  by  trade,  to  keep  the  time 
of  the  workmen  whom  he  employed  in 
his  business  of  making  cigars.  Roths- 
child V.  Boelter  (1872)  18  Minn.  361, 
Gil.  331.  Under  a  statute  exempting 
the  tools,  implements,  and  fixtures 
"necessarjr"  for  carrying  on  the  debt- 
or's trade  or  business,  it  has  been 
stated  that  to  carry  on  some  kinds  of 
trade  or  business  a  watch  may  be 
reasonably  necessary,  and  therefore 
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exempt,  but  in  the  absence  of  proof 
that  it  is  necessary  it  will  not  be  ex- 
empt Re  Turnbull  (1901)  106  Fed. 
667. 

In  an  action  for  the  appointment  of 
a  receiver  in  proceedings  supplemen- 
tary to  execution,  the  court  in  Re  Ed- 
lunds  (1885)  35  Hun  (N.  Y.)  367,  in 
refusing  the  appointment,  stated  that 
"the  examination  of  the  defendant  dis- 
closed no  property,  except  a  cheap 
watch  and  chain  and  a  trunk  and  some 
clothing.  The  judgment  debtor  is  a 
clothing  cutter  and  an  unmarried  man, 
but  certainly  he  is  entitled  to  all  tools 
and  implements  necessary  for  his  oc- 
cupation, of  which  a  watch  may  well 
be  one." 

WeU-drillinB  eviflt. 

An  extensive  oil-well  drilling  outfit, 
including  a  boiler,  engine,  pumps,  etc., 
of  the  approximate  value  of  $3,300, 
has  been  held  not  exempt  to  the  owner, 
a  well  driller,  as  a  tool  or  apparatus. 
Thresher  v.  McEvoy  (1917)  —  Tex. 
Civ.  App.  — ,  193  S.  W.  159. 

Miaoellameon*. 

A  shovel,  pickax,  dung  fork,  and  hoe 
have  been  held  to  be  tools,  and  ex- 
empt. Pierce  v.  Gray  (1866)  7  Gray 
(Mass.)  67,  see  supra,  I. 

A  clock,  a  stove,  a  screen,  a  pitcher, 
and  a  table  cover  were  held  to  come 
within  the  description  of  "tools,  imple- 
ments, or  fixtures,"  as  used  in  an  ex- 
emption statute,  and  as  such  exempt 


to  a  milliner,  if  necessary  to  her  busi- 
ness. Woods  V.  Keyes  (1867)  96  Blass. 
236,  92  Am.  Dec.  766. 

A  sign  in  the  form  of  a  wooden 
boot  used  in  front  of  a  boot  and  shoe 
«hop  has  been  held  to  be  in  no  sense 
a  tool  or  implement  of  the  debtor's 
trade,  so  as  to  be  exempt  under  the 
statute.  Wallace  v.  Bkrker  (1836)  8 
Vt.  440. 

■  In  Garrett  v.  Patchin  (1857)  29  Vt. 
248,  70  Am.  Dec.  414,  an  iron  shovel, 
spade,  dung  fork,  three  pitchforks,  a 
scythe  and  snathe,  a  potato  hook,  hog 
hook,  common  ax,  broad  ax,  adz, 
hatchet,  and  five  augers  were  held  to 
be  tools,  within  the  meaning  of  a 
statute  exempting  such  tools  as  may 
be  necessary  for  upholding  life,  and 
exempt  to  the  owner,  whose  principal 
occupation  or  trade  was  shoemaking, 
but  who  lived  rather  isolated,  and  did 
his  own  mending  or  tinkering  of  sleds, 
ox  yokes,  etc. 

A  machine  for  shaving  or  splitting 
leather,  and  operated  by  hand,  by 
steam,  or  by  water  power,  which  cost 
$250  and  weighed  from  600  to  900 
pounds,  which,  when  operated  by  hand, 
required  two  men  to  turn  the  crank, 
and  which  was  kept  in  its  place  by 
cleats,  was  held  not  to  be  a  "tool," 
within  the  meaning  of  a  statute  ex- 
empting such  tools  as  are  necessary 
for  upholding  life.  Henry  v.  Sheldon 
(1862)  35  Vt.  427,  82  Am.  Dec.  644. 

W.  A.  E. 


VIRGIL  FALLOON,  Admr.,  etc.,  of  Edwin  Falloon,  Deceased,  Appt., 

V. 

JOSEPH  H.  MILES. 

SebratHea  Supreme  Court'— December  A,  IBIS. 

(—  Neb.  — ,  170  N.  W.  191.) 

Attorney  and  client  —  contract  —  services  contemplated.  . 

•  1.  A  new  trial  on  the  ground  of  newly  discovered  evidence  is  a  statu- 
tory remedy,  which  attorneys  may  reasonably  contemplate  in  makin^r  a 
contract  to  protect,  for  specific  fees,  the  interests,  of  their  client  in  pend- 
ing litigation. 

[See  note  on  this  question  beginmng  on  page  844.] 

Headnotes  by  Rose,  J. 
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Same  —  strict  construction.  sional   services  and  compensation  of 

2.  The  general  rule  is  that  a  doubt-     the  attorney  vth'o  drew  it  should  be 
ful  or  ambiguous  contract  for  profes-     construed  in  favor  of  the  client. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Richard- 
son County,  dismissing  an  action  brought  to  irecoyer  a  certain  amount  aU 
leged  to  be  the  reasonable  value  of  services  performed  by  plaintiff's  de- 
cedent as  attorney  for  defendant.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  S.  P.  Davidson  and  Virgil     Pepper,  42  Cal.  110;  Hinckley  v.  Beck- 


Falloon,  for  appellant: 

The  contract  should  be  construed  in 
favor  of  plaintiff. 

Schroeder  v.  Nielson,  39  Neb.  385, 
67  N.  W.  993;  Patterson  v.  First  Nat. 
Bank,  78  Neb.  228, 110  N.  W.  721 ;  Pax- 
ton  v.  Smith,  41  Neb.  56,  59  N.  W.  690; 
Davis  V.  Ravenna  Creamery  Co.  48 
Neb.  471,  67  Nl  W.  436;  Lawton  v.  Fon- 
ner,  59  Neb.  214,  80  N.  W.  808;  Singer 
Mfg.  Co.  V.  Doggett,  16  Neb.  609,  21  N. 
W,  468;  Rosenthal  v.  Ogden,  50  Neb. 
224,  69  N.  W.  779;  Coquillard  v.  Hovey, 
23  Neb.  622,  8  Am.  St.  Rep.  134,  37  N. 
W.  479;  Joiies  v.  Sherman,  34  Neb.  452, 
61  N.  W.  1036;  Bishop  v.  Busse,  69  111. 
403 ;  Osborne  v.  O'Reilly,  42  N.  J.  Eq. 
467,  9  Atl.  209;  Schurger  v.  Moorman, 
29  Idaho,  97,  86  L.R.A.(N.S.)  313,  117 
Pac.  122,  Ann.  Cas.  1912D,  1114. 

It  was  error  to  direct  a  verdict  for 
defendant. 

Johnson  v.  Missouri  P.  R.  Co.  18 
Neb.  690,  26  N.  W.  347;  Habig  v. 
Layne,  38  Neb.  743,  57  N.  W.  539; 
Rogers  v.  Kansas  City  &  0.  R.  Co.  52 
Neb.  86,  71  N.  W.  977. 

Messrs.  Mahoney  &  Kennedy  and 
John  Wiltse,  for  appellee: 

A  contract  of  employment  between 
attorney  and  client  should  be  con- 
strued most  strongly  in  favor  of  the 
client,  and  all  ambiguities  should  be 
resolved  against  the  attorney. 

Samuels  v.  Simpson,  144  App.  Div. 
466,  129  N.  Y.  Supp.  534,  affirmed  in 
207  N.  Y.  643,  100  N.  E.  1133;  Walsh 
V.  Helena  School  Dist.  17  Mont.  413, 
43  Pac.  180;  Re  Hawke,  148  App.  Div. 
326, 133  N.  Y.  Supp.  23,  affirmed  in  204 
N.  Y.  671,  98  N.  E.  1079. 

The  proceeding  for  a  new  trial  and 
the  new  trial  itself,  when  granted, 
were  parts  of  the  same  litigation 
which  plaintiff's  contract  bound  him 
to  stay  in  until  the  finish,  for  the  com- 
pensation enumerated  in  the  contract. 

Hastings  v.  Foxworthy,  45  Neb.  676, 
84  L.R.A.  321,  63  N.  W.  955;  Gibbons 
V.  Kyner,  53  Neb.  626,  74  N.  W.  52; 
Comstock  Mill  &  Min.  Co.  v.  Allen,  21 
Nev.  825,  81  Pac.  434;  Calderwood  v. 


with,  23  Wis.  828;  Hellman  v.  David 
Adler  &  Sons  Clothing  Co.  60  Neb. 
580,  83  N.  W.  846. 

Rose,  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  by  Edwin  Fal- 
loon,  plaintiff,  to  recover  $16,647.60, 
alleged  to  be  the  reasonable  value  of 
professional  services  performed  by 
him  as  attorney  for  Joseph  H.  Miles, 
defendant.  The  claim  was  resisted 
on  the  grounds  that  plaintiff  had 
performed  the  services  in  contro- 
versy under  a  written  contract  and 
that  he  had  received  the  stipulated 
compensation.  At  the  trial  plaintiff 
adduced  evidence  tending  to  prove 
that  he  performed  the  services 
pleaded  in  his  petition,  and  that  the 
reasonable  value  thereof  exceeded 
the  amount  claimed.  At  the  close 
of  his  testimony,  however,  the  trial 
court  sustained  a  motion  to  direct  a 
verdict  in  favor  of  defendant. 
The  action  was  accordingly  dis- 
missed. Later  plaintiff  died,  and 
the  cause  was  revived  in  the  name 
of  Virgil  Falloon,  administrator, 
who  has  appealed  to  this  court  from 
the  judgment  of  dismissal. 

Edwin  Falloon,  plaintiff,  with 
other  attorneys,  was  employed  by 
defendant  to  protect  the  tatter's  in- 
terests under  what  is  called  the 
"Rulo  will"  of  Stephen  B.  Miles,  de- 
ceased. The  estimated  value  of 
testator's  estate  exceeded  $1,000,- 
000,  and  defendant,  under  the  Rulo 
will,  was  entitled  to  all  of  it  except 
$150,000.  The  Rulo  will  was  ex- 
ecuted in  1888,  and  was  probated  in 
the  county  court  for  Richardson 
county  December  2,  1898.  After 
the  time  to  appeal  from  the  order  of 
the  probate  court  had  expired,  Jo- 
seph Williams  and  others,  heirs  at 
law  of  Stephen  B.  Miles,  deceased, 
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commenced  a  proceeding  March  29, 
1899,  in  the  county"  court  for  Rich- 
ardson county  to  set  aside  the  pro- 
bate of  the  Rulo  will,  and  to  probate 
a  will  alleged  to  have  been  executed 
by  Stephen  B/  Miles,  in  1897, 
described  as  the  "St.  Louis  will." 
Twelve  days  after  the  St.  Louis  will 
had  been  offered  for  probate,  Jo- 
seph H.  Miles,  defendant  herein,  en- 
gaged attorneys,  including  Edwin 
Falloon,  by  written  contract,  in  the 
following  form: 

This  agreement,  made  this  10th 
day  of  April,  1899,  between  Joseph 
H.  Miles,  of  the  first  part,  and  Clar- 
ence Gillespie,  Francis  Martin,  and 
Edwin  Falloon,  of  the  second  part, 
witnesseth : 

Said  Joseph  H.  Miles  hereby  em- 
ploys said  Martin,  Gillespie,  &  Fal- 
loon as  his  attorneys  to  defend  his 
interests  in  certain  litigation  now 
pending  in  the  county  court  of  Rich- 
ardson county,  Nebraska,  concerning 
the  probate  of  the  will  of  Stephen 
B.  Miles,  deceased,  and  in  consider- 
ation of  the  services  of  said  par- 
ties of  the  second  part  said  party  of 
the  first  part  agrees  to  pay  the  sums 
and  amounts  following,  to  wit: 

For  the  trial  of  said  cause  in  .the 
county  and  district  courts  of  said 
county  the  sum  of  six  thousand  dol- 
lars ($6,000),  to  be  paid  as  follows: 
Fifteen  hundred  dollars  ($1,500) 
cash,  and  on  the  entry  of  the  judg- 
ment of  said  county  court  fifteen 
hundred  dollars  ($1,500)  additional. 
If  said  cause  goes  no  further,  then 
the  additional  sum  of  three  thou- 
sand dollars  ($3,000),  making  six 
thousand  dollars  in  all.  But  if  said 
cause  is  appealed  or  taken  to  the 
district  court,  said  second  sum  of 
three  thousand  dollars  ($3,000) 
shall  be  paid  as  follows:  $1,500  upon 
the  termination  of  said  cause  in  the 
district  court,  and  in  the  event  of 
said  cause  being  taken  to  the  su- 
preme court  of  Nebraska,  the  re- 
maining $1,500  at  its  termination. 
If  said  cause  shall  be  taken  by 
either  party  to  the  litigation  to  the 
supreme  court  of  Nebraska,  then 
said  Miles  shall  pay  said  attorneys 
the  further  sum  of  $9,000,  making 


in  all  $16,000:  Provided,  however, 
if  said  Miles  shall  be  eventually  un- 
successful in  'said  supreme  court, 
the  fees  for  services  in  said  supreme 
court  shall  be  $1,500,  or  $7,500  in 
all  of  said  courts.  In  case  said  cause 
shall  be  removed  to  the  inferior  Fed- 
eral courts  and  there  terminated 
successfully  in  favor  of  Miles,  the 
fees  shall  be  $16,000,  or  if  ter- 
minated there  unsuccessfidly,  the 
fees  shall  be  $7,500.  If  said  cause 
shall  be  taken  to  the  United  States 
Supreme  C!ourt  the  fees  shall  be  $6,- 
000  additional,  or  $20,000  in  all, 
in  the  event  of  success,  and  in 
the  event  of  failure  $10,000  in  all. 
In  addition  to  the  above,  the  said 
Miles  agrees  to  pay  all  costs  and 
necessary  expenses  in  any  event. 

Said  parties  of  the  second  part 
hereby  accept  said  employment  on 
said  terms,  agree  to  divide  all  fees 
equally  and  to  give  all  matters  con- 
nected with  said  litigation  their  best 
care,  skill,  and  abUity,  and  at  all 
times  to  protect  the  interests  of  said 
Miles. 

This  contract  also  binds  the  par- 
ties to  continue  in  the  management 
of  said  matters  to  the  end  in  all 
courts,  if  the  same  shall  be  reversed 
by  any  inferior  court.  This  employ- 
ment includes  and  comprehends 
without  additional  fees  the  litigation 
concerning  the  claim  of  Mead  t(f  the 
one  sixteenth  of  said  estate. 

Witness  our  hands  the  day  and 
year  last  above  written. 

J.  H.  Miles. 
Clarence  Gillespie. 
Francis  Martin. 
Edwin  Falloon. 

Were  the  seirvices  for  which 
compensation  is  sought  herein 
performed  by  Edwin  Falloon,  plain- 
tiff, under  the  contract  quoted? 
The  St.  Louis  will  was  rejected 
in  the  county  court,  in  the  dis- 
trict court  on  appeal  from  the 
county  court,  and  in  the  .  su- 
preme court  on  appeal  from  the  dis- 
trict court.  The  judgment  of  the 
district  court  for  Richardson  county 
in  favor  of  defendant  herein,  reject- 
ing the  St.  Louis  will  and  refusing  to 
set  aside  the  order  probating  the 
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V.  Miles,  68  Neb.  463,  62 
L.R.A.  883,  110  Am.  St.  Rep.  431, 
94  N.  W.  705,  96  N.  W.  151,  4  Ann. 
Cas.  306.  The  position  of  plaintiff 
herein  is  that  his  services  under  the 
written  contract  were  then  complet- 
ed, that  he  had  then  earned  one 
third  of  the  stipulated  compensa- 
tion, or  $5,000,  and  that  he  is  en- 
titled to  additional  compensation  for 
subsequent  services  performed  by 
him  for  defendant  in  other  proceed- 
ings described  as  follows: 

WhUe  the  appeal  of  the  heirs  at 
law  was  pending  in  the  supreme 
court,  they  filed  in  the  district  court 
for  Richardson  county,  from  which 
the  appeal  last  mentioned  had  been 
taken,  a  petition  asking  for  a  new 
trial  on  the  ground  of  newly  dis- 
covered evidence,  and  renewed  their 
prayer  to  set  aside  the  probate  of 
the  Rulo  will  and  to  probate  the  St 
Louis  will.  Compensation  for  serv- 
ices of  plaintiff  herein  as  attorney 
for  defendant  herein  in  resisting  the 
second  petition  is  the  subject-matter 
of  the  present  suit. 

Plaintiff  argues  that  the  profes- 
sional services  performed  in  protect- 
ing  the  interests  of  defendant  in  the 
new  proceeding  were  not  within  the 
contemplation  of  the  parties  to  the 
written  contract,  when  made,  and 
that  additional  compensation  is  re- 
coverable for  the  reasonable  value 
of  the  additional  services.  The  an- 
swer to  this  argument  is  found  in 
the  terms  of  the  contract  itself.  De- 
fendant herein  is  a  lajrman.  The 
contract  was  drawn  by  his  attor- 
neys. It  speaks  their  language,  de- 
scribes the  services  to  be  performed, 
and  fixes  the  terms  of  compensation 
for  protecting  the  interests  of  de- 
fendant in  a  $1,000,000  controversy 
already  in  court.  The  Rulo  will,  giv- 
ing their  client  all  of  testator's  es- 
tate, except  $150,000,  had  already 
been  probated,  and  the  time  to  ap- 
peal from  the  order  of  the  probate 
court  had  expired.  The  undeter- 
mined course  of  litigation  was  in 
the  minds  of  the  attorneys,  as 
shown  by  the  language  used  in  the 


Definite 
compensation  for,  and  services  of, 
lawyers  to  protect  the  client's  inter- 
ests under  a  probated  will,  were  in 
the  minds  of  the  parties.     These 
interests  had  already  been  menaced 
by  a  proceeding  to  probate  an  al-- 
leged  later  will  making  a  different 
disposition    of    decedent's    estate. 
According  to  the  literal  terms  of  the 
contract  the  attorneys   were   em- 
ployed by  defendant  "to  defend  his 
interests  in  certain  litigation  now 
pending   in   the   county    court   of 
Richardson  county,  Nebraska,  con- 
cerning the  probate  of  the  will  of 
Stephen  B.  Miles,  deceased."    This 
employment    is    not   limited   to    a 
case,   or  to  a   proceeding,  or  to  a 
petition,    but    extends    to    "litiga- 
tion" concerning    the    "probate  of 
the  will  of  Stephen  B.  Miles,  de- 
ceased." Litigation  concerning  that 
subject  fairly  includes  the  applica- 
tion, on  the  ground  of  newly  dis- 
covered evidence,  for  a  new  trial 
in  the  proceeding  which  resulted 
in  the  rejection  of  the  St.  Louis 
will.    A  new  trial 
on  the    ground   of  t^^i^oSfAct 
newly      discovered  j?*5SSVd.™- 
evidence  is  a  stat- 
utory remedy,  which  attorneys  may 
reasonably  contemplate  in  making 
a  contract  to  protect,  for  specific 
fees,  the  interests  of  their  client  in 
pending  litigation.    In  the  first  pro- 
ceeding the  district  court's  judg- 
ment rejecting  the  St.  Louis  will 
and  refusing  to  set  aside  the  Rulo 
will,  when  affirmed  by  the  supreme 
court  in  Williams  v.  Miles,  supra, 
was  not  a  "termination,"  entitling 
plaintiff  herein  to  the  balance  of  his 
stipulated  compensation,  within  the 
meaning  of  the  contract,  since  the 
application  to  set  aside  the  district 
court's  judgment  from  which  the 
appeal  to  the  supreme  court  had 
been  taken,  was  pending,  and,  if 
ultimately  granted,  would  have  de- 
stroyed the  affirmed  judgment. 

The  contract,  according  to  its^ 
plain  import,  required  plaintiff  here- 
in to  perform  the  services  for  which 
he  is  seeking  to  recover;  but,  even 
if  there  were  two  reasonable  con- 
structions, the  one  most  favorable 
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to  defendant  should  be  adopted. 
The  general  rtde  is 
that  a  doubtful  or 
ambiguous  contract 
for  professional  services  and  com- 
pensation of  the  attorney  who  drew 
it  should  be  construed  in  favor  of 
the  client.  6  C.  J.  p.  738,  §  314; 
Samuels  v.  Simpson,  144  App.  Div. 
466,  129  N.  Y.  Supp.  534;  Walsh  v. 


Helena  School  Dist  17  Mont.  413, 
43  Pac  180;  Re  Hawke,  148  App. 
Div.  326, 133  N.  Y.  Supp.  23,  id.  204 
N.  Y.  671,  98  N.  E.  1097.  In  this 
view  of  the  contract  and  the  law, 
plaintiff  did  not  make  a  case. 

It  follows  that  the  judgment  of 
the  District  Court  is  affirmed. 

Letton  and  Aldrich,  JJ.,  not  par- 
ticipating. 


ANNOTATION. 

Construction  of  contract  at  regards  services  ccmtemplated  by  It  tvliere  attor- 
ney claims  compensation  in  additu>n  to  amoont  named  therein. 


I.  Introductory: 

a.  Rule  of  construction,   844. 

b.  Other  rules,  846. 

II.  Where  no  contest  expected,  846. 

III.  Services  in  the  suit,  847. 

IV.  Services  in  collateral  suits,  848. 

I.  Introductortf. 

a.  Mule  of  construction. 
It  is  general  law  that,  on  account 
of  the  confidential  relation  between 
them,  contracts  made  between  an  attor- 
ney and  a  client,  after  the  relation  has 
been  established,  are  to  be  construed 
against  the  attorney.  "It  is  the  duty 
of  the  attorney  to  have  the  contract 
(if  there  be  one)  clearly  and  definitely 
stated,  and  understood  not  only  in  its 
language,  but  also  in  its  spirit,  legal 
consequences,  and  practical  results." 
Planters  Bank  v.  Hornberger  (1867) 
4  Coldw.  (Tenn.)  531. 

But  contracts  of  employment  of  an 
attorney,  beginning  the  relation  of  at- 
torney and  client,  are  not  within  the 
rule  of  presumption  against  the  attor- 
ney, which  obtains  in  contracts  be- 
tween attorney  and  client  after  the  re- 
lation has  been  established,  as  may  be 
seen  by  reference  to  the  following 
cases,  beyond  the  scope  of  this  note: 
Cooley  V.  Miller  (1909)  156  Cal.  510, 
105  Pac.  981;  Rust  v.  Larue  (1823)  4 
Litt.  (Ky.)  412,  14  Am.  Dec.  172  (con- 
'  tract  set  aside  on  other  ground)  ;  Clif- 
ford V.  Braun  (1902)  71  App.  Div.  432, 
75  N.  Y.  Supp.  856;  Boyd  v.  Daily 
(1903)  85  App.  Div.  581,  83  N.  Y.  Supp. 
539;  Re  Howell  (1915)  215  N.  Y.  466, 


V.  Services  after  judgment  or   settle- 
ment: 

a.  In  general,  848. 

b.  Motion  for  new  trial,  849. 

c.  Appeals,  849. 

d.  Other  suits,  861. 
VI.  Particular  contracts,  SSL 

VII.  Miscellaneous,  864. 

109  N.  E.  572,  Ann.  Cas.  1917A,  527 
(apparently  recognizing  the  rule) ; 
Dockery  v.  McLellan  (1896)  93  Wis. 
381,  67  N.  W.  733. 

The  scope  of  this  note  does  not  ad- 
mit of  a  full  examination  of  the  cases 
as  to  the  rule  of  construction  that 
should  apply  in  the  construction  of 
contracts  of  employment  which  begin 
the  relation  of  attorney  and  client; 
but  there  seems,  in  general,  a  disposi- 
tion to  regard  the  parties  as  standing 
on  an  equality  in  making  the  contract. 
Sometimes  it  is  said  they  deal  at  arm's 
length.  Kent  v.  Fishblate  (1915)  247 
Pa.  361,  93  Atl.  509.  In  Hansel  v. 
Norblad  (1905)  78  Or.  38,  151  Pac. 
962,  the  court  said:  "In  the  prelimi- 
nary bargain,  the  rule  goes  no  further 
than  to  ascertain  if  the  parties  are 
free  and  competent  to  contract,  and 
are  not  laboring  under  any  impedi- 
ment caused  by  fraud,  undue  in- 
fluence, or  abuse  of  confidence." 

This  is  not  a  satisfactory  situation 
80  far  as  ambiguity  or  obscurity  in  the 
contract  is  .concerned,  nor  is  it  suffi- 
ciently relieved  by  construing  the  con- 
tract against  the  attorney  on  the 
ground  that  he  was  its  draftsman. 
Morgan  v.  Roberts  (1865)  38  111.  65. 
Generally  speaking,  the  responsibility 
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for  any  obscurity  as  to  the  services  in 
litigation,  provided  for  in  a  contract 
of  retainer,  ought  to  rest  upon  the 
attorney,  whether  he  drew  the  con- 
tract or  not.  Such  a  rule  should  re- 
quire no  principle  for  its  support  be- 
yond the  fact  that  he  is  an  attorney, 
making  a  contract  with  a  prospective 
client,  and  the  burden  should  be  upon 
him  to  show,  if  he  can,  why  the  cir- 
cumstances of  the  case  excuse  him. 
There  are  indications  in  some  cases 
of  views  of  this  character. 

In  Whiting  v.  Davidge  (1904)  23 
App.  D.  C,  156,  the  court  said:  "While 
in  contracts  between  counsel  and 
client,  even  when  the  relation  is  only 
inchoate,  as  it  was  in  the  present  case 
at  the  time  of  the  execution  of  the  con- 
tract in  controversy,  the  utmost  fair- 
ness is  required,  and  doubt  should  be 
resolved,  where  reasonable  doubt  ex- 
ists, against  the  contention  of  the 
counsel;  yet  an  allegation  of  wrong- 
doing on  the  part  of  one  now  deceased, 
which  in  all  probability  could  neither 
be  proved  nor  disproved  under  the  law, 
must  be  received  with  disfavor." 

In  Pinto  V.  Seely  (1913)  22  Cal.  App. 
818,  135  Pac.  43,  where  the  court  does 
not  seem  to  distinguish  between  con- 
tracts where  the  relation  already  ex- 
isted and  those  of  original  retainer,  it 
said,  in  dealing  with  a  contract  of  the 
latter  kind:  "It  may  be  conceded 
that  in  construing  contracts  between 
attorneys  and  clients  concerning  com- 
pensation, in  which  there  is  any  am- 
biguity as  to  the  intent  of  the  parties, 
it  is  the  rule,  generally  accepted  by 
courts,  to  adopt  such  a  construction 
of  the  contract  as  will  be  most  favor- 
able to  the  interests  of  the  client. 
.  .  .  We  do  not  understand,  how- 
ever, that  the  rule  in  this  behalf  is 
so  inflexible  that  it  may  be  invoked 
to  perpetrate  a  palpable  injustice,  or 
that  it  calls  for  a  construction  of  such 
contract  beyond  the  express  covenants 
of  the  parties." 

In  construing  a  contract  for  the  pay- 
ment of  a  contingent  fee,  where  the 
client  had  independent  advice,  the 
court  said:  "An  attorney  ought  to 
have  his  agreement  with  his  clients 
so  plain  as  not  to  require  construction, 
and  even  though  the  client  has  inde- 


pendent advice,  we  think  that  doubt- 
ful clauses  are  to  be  construed  most 
strongly  against  the  attorney."  Sam- 
uels V.  Simpson  (1911)  144  App.  Div. 
466,  129  N.  Y.  Supp.  684,  afiRrmed  in 
(1912)  207  N.  Y.  643,  100  N.  B.  1183. 

b.  Other  rvlea. 

An  attorney  pust  live  up  to  his  con- 
tract of  employment. 

A  court  of  equity  cannot  increase 
the  compensation  of  an  attorney  be- 
yond his  contract.  Lewis  v.  Yale 
(1852)  4  Fla.  418. 

Attorneys  serving  a  corporation  at 
a  salary  cannot  recover  more  than  the 
salary,  without  facts  showing  that 
they  are  entitled  to  do  so.  Trimble 
v.  Guardian  Trust  Go.  (1912)  244  Mo. 
228,  148  S.  W.  934.  But  an  attorney 
employed  at  a  salary,  where  his  em- 
ployer is  at  liberty  to  change  the  sal- 
ary or  end  the  employment  at  any 
time,  may  make  with  his  client  a  spe- 
cial agreement  for  services  in  a  cer- 
tain matter.  Bartlett  v.  Odd  Fellows' 
Sav.  Bank  (1889)  79  CaL  218,  12  Am. 
St.  Pep.  189,  21  Pac.  748. 

An  attorney  ought  not  to  do  work  he 
considers  beyond  the  contract,  with 
the  intent  of  charging  his  client  there- 
for, without  consulting  his  client  and 
enlarging  the  contract.  Moses  v.  Bag- 
ley  (1875)  55  Ga.  288;  Reynolds  v. 
Sorosis  Fruit  Co.  (1901)  183  Cal.  625, 
66  Pac.  21 ;  Gabrielson  v.  Gorin  (19,16) 
92  Wash.  408,  169  Pac.  887. 

R.  having  agreed  to  advise  the  man- 
ager of  the  defendant  until  all  matters 
pertaining  to  the  relation  with  H.  & 
Co.  were  adjusted,  the  defendant 
agi«ed  to  pay  C.  &  R.  a  certain  sum 
for  all  services  in  the  county  of  S„ 
and  four  trips  to  a  certain  city  by  R., 
if  necessary.  It  was  held  that  the  con- 
tract included  services  rendered  in 
suits  about  the  matter  concerned, 
-brought  by  the  defendant,  and  in  one 
brought  against  it,  certainly  where 
the  attorney  remained  silent  until  the 
suits  had  terminated.  He  could  not 
then  claim  an  additional  amount  for 
services.  Reynolds  v.  Sorosis  Fruit 
■  Co.  (CaL)  supra. 

An  agreement  to  foreclose  a  chattel 

mortgage  for  a  certain  fee  does  not 

entitle  the  attorney  to  charge  addi- 

Hional   compensation  for  services,  in 
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relation  to  a  "settlement"  of  the  case 
by  an  extension  of  time,  where  he  did 
hot  inform  his  client,  when  doing  the 
work,  that  such  services  were  outside 
the  contract  of  employment.  Gabriel- 
son  V.  Gorin  (Wash.)  supra,  where  the 
court  said:  "We  think  the  rule  in 
cases  of  this  kind  is  well  stated  in 
Isham  V.  Parker  (1892)  8  Wash.  767, 
29  Pac.  835,  to  the  effect  that  where  an 
attorney  performs  any  unusual  profes- 
sional services,  'where  there  was  no 
further  understanding  or  request,  and 
where  there  was  nothing  to  show  that 
it  was  understood  by  the  client  that 
such  services  were  outside  of  or  in 
addition  to  the  services  provided  for 
by  the  contract  of  employment,  the 
attorney  should  be  precluded  from  re- 
covering anjrthing  in  excess  of  the  con- 
tract  price.'" 

"If  in  a  conversation,  subsequently 
to  the  making  the  contract,  the  parties 
get  together,  and  the  attorney  says 
that  the  litigation  is  heavier  than  ei- 
ther of  them  contemplated,  and  he  ex- 
pects to  charge  additional  fees,  or 
words  to  that  effect,  and  the  client 
makes  no  response,  such  failure  to  re- 
spond will  not  rescind  or  modify  the 
contract."  Moses  v.  Bagley  (Ga.)  su- 
pra. 

It  may  be  noted  that  in  an  action 
by  an  attorney  for  services,  under  a 
contract  employing  him,  for  a  certain 
sum,  to  manage  an  action  for  eject- 
ment in  a  certain  court,  to  be  brought 
by  said  attorney  for  the  client,  it  was 
held  to  be  error  to  instruct  the  jury 
that  the  attorney  "had  a  legal  right 
to  recover,  if  he  had  performed  any 
substantial  service  as  attorney  and 
counsel  in  the  case  mentioned  in  the 
covenant."  Lockwood  v.  Brush  (1838) 
6  Dana  (Ky.)  483. 

Where,  on  a  motion  by  a  client  to 
compel  his  attorney  to  pay  over  money 
collected  for  him,  there  arises  a  con- 
troversy of  fact  as  to  the  services  cov- 
ered by  the  contract  between  them, 
the  court  ought  not  to  denjr  the  mo- 
tion on  affidavits,  but  ought  to  take 
the  proof,  or  have  it  taken  by  a  ref- 
eree. Re  Martin  (1902)  73  App.  Div. 
505,  77  N.  Y.  Supp.  192. 

71.  Where  no  contest  expected. 
If  the  agreement  is  to  foreclose  a 


mortgage  for  a  certain  sum,  provided 
there  is  no  defense,  and  there  is  a 
vigorous  defense,  there  is  no  contract 
as  to  the  amount  of  the  fee.  Kracht  v. 
Empire  State  Surety  Co.  (1911)  62 
Wash.  339,  118  Pac.  769. 

Where  an  attorney  was  employed 
for  a  specified  fee  to  bring  an  action 
to  quiet  title,  to  which  it  was  not  ex- 
pected there  would  be  any  defense, 
and  after  a  defense  had  been  made 
he  had  a  conversation  with  his  client 
in  which  he  stated:  "We  have  a  fight 
on  our  hands,"  to  which  the  client  re- 
plied: "Go  ahead  with  the  suit  and 
fight  it  to  a  finish,"  the  attorney  was 
not  limited  to  the  fee  originally  speci- 
fied, particularly  where  the  client  had 
made  payments  to  him  in  excess  of 
such  fee.  Tong  v.  Orr  (1909)  44  Ind. 
App.  681,  87  N.  E.  147,  88  N.  E.  308. 

An  agreement  that  an  Indianapolis 
attorney,  employed  to  collect  by  suit 
or  other  lawful  means,  from  persons 
in  Virginia,  money  of  which  they  had 
defrauded  his  clients,  he  to  be  paid 
a  percentage  of  collections  and  the  ex- 
penses, will  not  limit  the  attorney  to. 
such  percentage  of  the  amount  col- 
lected by  suit,  when  it  was  expected 
that  a  settlement  could  be  made  with- 
out suit,  and  the  attorney's  services 
included  those  which  he  claimed  were 
not  included  in  the  contract,  to  wit: 
"Traveling  over  the  country,  spending 
as  much  as  three  weeks  on  one  occa- 
sion in  Virginia,  nearly  1,000  miles 
from  his  office,  in  search  of  evidence 
to  be  used  upon  the  trial;  and  the 
other,  of  a  month  or  more  time  spent 
after  the  final  decree  had  been  entered 
in  the  cause  on  its  merits,  with  a  view 
of  ascertaining  what,  if  anything, 
could  be  recovered  from  the  different 
parties  against  whom  the  decree  had 
been  entered,  and  professional  serv- 
ices in  connection  therewith."  Barcus 
V.  Gates  (1904)  130  Fed.  364,  affirmed 
in  (1906)  69  C.  C.  A.  200, 136  Fed.  184. 

But  where  there  was  an  agreement 
by  an  attorney  for  a  contingent  fee 
upon  collection  of  a  promissory  note, 
it  being  understood  that  the  note 
would  not  be  contested,  and  the  attor- 
ney continued  in  the  case  although  it 
was  contested,  it  was  held  that  he 
could  not,  after  judgment  against  his 
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client,  recover  against  him  on  a  quan- 
tum meruit,  altliougrh  his  client  had 
assured  him  that  the  defense  was  un- '. 
true,  and  he  could  prove  it  to  be  so. ' 
Lavenson  v.  Wise  (1907)  131  CaL  869, 
€3  Pac.  622. 

An  attorney  should  not  be  allowed 
to  urge  that  the  word  "recovery"  in 
a  receipt  meant  a  settlement  out  of 
court,  and  that  therefore  he  could  de- 
mand more  than  20  per  cent  for  a  re- 
covery in  an  action,  where  the  receipt 
given  at  the  time  the  attorney  was 
retained  read :  "Received  of  Mr.  Wolfe 
$25  in  the  case  of  Wolfe  v.  Jewellers' 
Safety  Fund  Society,  it  being  under- 
stood that  I  am  to  have,  in  addition  to 
said  $25,  20.  per  cent  of  any  recovery 
in  said  case."  Wolfe  v.  Mack  (1918) 
81  Misc.  185,  142  N.  Y.  Supp.  438. 

III.  Servicea  in  the  auit. 

An  agreement  to  defend  a  case  for 
a  certain  sum  includes  putting  in  a 
counterclaim  (Lindsay  v.  Carpenter 
(1894)  90  Iowa,  529,  58  N.  W.  900) ; 
and  an  attorney  employed  by  a  client 
to  "look  after  his  interests"  and  "de- 
fend for  him"  in  the  suit,  for  an 
agreed  compensation,  is  to  defend, 
without  other  charge,  against  an 
amended  petition  seeking  additional 
relief  (McKay  v.  Lancaster  (1893)  15 
Ky.  L.  Rep.  159).  So,  an  agreement 
to  assist  in  commencing  and  prosecut- 
ing a  suit  for  a  percentage  of  the  re- 
covery does  not  admit  of  an  additional 
charge  for  defending  against  a  coun- 
terclaim. Payne  v.  Davis  County 
(1911)  160  Iowa,  597, 129  N.  W.  823. 

In  McKay  v.  Lancaster  (Ky.)  supra, 
the  attorney  had  concealed  his  inten- 
tion to  make  an  additional  charge,  and, 
after  the  suit  was  finally  disposed  of, 
had  made  out  a  claim  to  his  client 
based  upon  the  original  contract,  and, 
upon  payment,  had  receipted  it:  "In 
full  of  my  fees  on  written  contract." 

But  where  one  of  the  attorneys  em- 
ployed on  a  fee  and  a  percentage  of 
-recovery,  at  the  special  request  of 
their  client,  personally  attended  the 
taking  of  the  deposition  of  a  witness 
in  a  distant  state  on  the  client's  agree- 
ment to  pay  the  expenses  and  to  In- 
crease the  percentage  to  a  figure 
named,  they  are  entitled  to  the  in- 
creased percentage.  Bishop  v.  Vaughan 


(1914)  186  Mo.  App.  479,  172  S.  W. 
644. 

For  services  in  collecting  evidence, 
see  Barcus  v.  Gates  (1904)  180  Fed. 
864,  afiirmed  in  (1905)  69  G.  C.  A.  200, 
136  Fed.  184,  supra,  II. 

Where  an  experienced  lawyer  so- 
licited a  firm  to  conduct  an  appeal 
from  a  judgment  against  him,  and 
asked  them  to  state  the  amount  of 
their  fees,  and,  after  some  correspond- 
ence in  which  he  stated  that  there 
were  but  two  questions  in  the  case, 
the  firm,  not  having  examined  the  rec- 
ord, replied:  "Unless  there  is  some- 
thing more  in  the  case  than  we  now 
know  of,  there  will  be  no  further 
charge  than  the  $500 ;  but  in  any  event 
there  shall  be  no  misunderstanding  be- 
tween us,  and  you  shall  be  satisfied." 
It  was  held  that  the  lawyers  were  not 
limited  to  a  charge  of  $500,  where  they 
found  and  argued  six  questions  (and 
reduced  the  judgment  more  than  one 
half).  Bond  v.  Sandford  (1908)  134 
Mo.  App.  477, 114  S.  W.  570. 

In  Isham  v.  Parker  (1892)  8  Wash. 
755,  29  Pac.  835,  an  agreement  was 
made  by  an  attorney,  for  a  certain 
sum  and  expenses,  to  conduct  "the  fol- 
lowing suits,  commenced  in  the  dis- 
trict court  of  the  first  judicial  district, 
at  .  .  .  and  prosecute  said  cases 
through  the  courts  of  the  territory  of 
Washington,  and,  if  required  so  to  do, 
to  take  said  cases  to  the  Supreme 
Court  of  United  States,  and  prepare 
briefs  for  the  argument  of  said  cases." 
It  was  held  that  the  attorney  was  en- 
titled to  additional  compensation,  in 
relation  to  a  petition  by  him  to  the  ter- 
ritorial supreme  court  for  a  rehearing 
in  two  cases  mentioned  in  the  contract, 
and  decided  by  that  court  before  the 
contract  was  made,  and  for  applying 
to  the  United  States  Supreme  Court 
in  those  two  cases  for  a  mandamus, 
directing  the  territorial  supreme  court 
to  hear  and  determine  the  appeal  on 
the  merits,  and  for  preparing  a  brief 
and  transcript  of  testimony  which  the 
territorial  supreme  court  directed  to 
be  prepared  in  one  of  those  cases. 

In  Bishop  V.  Vaughan  (1914)  (Mo.) 
supra,  the  court  said:  "While  it  is 
true  that  the  contract  of  an  attorney 
to  render  professional  services  for  a 
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fixed  amount  covers  all  services  which 
are  ordinarily  or  necessarily  inci- 
dent to  the  proper  performance  of 
the  duties  so  undertaken  by  him,  and 
that  for  such  services  he  can  re- 
cover no  extra  compensation.  .  .  . 
The  mere  fact  that  an  attorney  at  law 
performs  services  under  a  contract  fix- 
ing the  amount  of  compensation  to  be 
received  by  him  does  not  preclude  him 
from  recovering  extra  compensation 
for  services  rendered,  with  the  express 
or  implied  assent  of  his  client,  which 
were  not  contemplated  by  the  contract 
of  employment." 

IV,  Serviced  in  coUateraX  «ulte. 

An  agreement  to  pay  an  attorney, 
for  services,  a  percentage  of  an 
amount  collected  on  a  foreclosure, 
does  not  enable  him  to  demand  extra 
compensation  for  services  in  defeating 
an  action  to  restrain  the  foreclosure. 
Darrin  v.  Clay  (1911)  143  App.  Div. 
937,  128  N.  Y.  Supp.  346. 

"Under  a  contract  to  receive  10  per 
cent  if  the  cases  were  compromised, 
and  15  if  litigated,  the  contract  binds 
the  attorney  to  attend  to  aU  litigation 
necessary  to  collect,  to  the  extent  of 
defending  other  suits  in  his  way,  or 
contesting  other  judgments."  Moses 
V.  Bagley  (187&)  55  Ga.  288. 

In  this  connection  reference  may  be 
made  to  a  case  where  an  attorney,  re- 
tained by  a  state  insurance  depart- 
ment to  examine  and  investigate  vari- 
ous claims  for  deficiencies  arising  up- 
on sales  of  property  upon  foreclosure 
of  mortgages  theretofore  deposited  by 
various  insurance  companies  in  said 
department,  was  to  be  paid  for  his 
services  only  out  of  the  proceeds  of 
such  collections  as  he  might  make  on 
such  claims.  He  procured  a  judgment 
of  deficiency  to  be  entered  in  a  case 
where  the  decree  of  foreclosure  had 
been  entered  before  his  employment, 
and  collected  a  large  amount  of  this 
deficiency,  judgment.  It  was  held  that 
he  was  not  entitled  to  recover  extra 
compensation  for  services  rendered  in 
the  surrogate's  court,  where  he  rep- 
resented the  department  in  a  proceed- 
ing by  the  widow  of  one  of  the  mort- 
gagees to  rescind  her  election  to  take, 
under  her  husband's  will  in  lieu  of 
dower,  in  order  to  evade  payment  gf 


the     said     deficiency.     Re    Maxwell 

(1889)  4  N.  y.  Supp.  576. 

But  an  agreement  to  render  "any  pro- 
fessional services  in  the  courts  of  this 
state  in  an  action  to  test  and  deter- 
mine the  validity  of  a  certain  deed,, 
and  also  to  defend  a  certain  action 
there  pending  in  a  state  court,  does 
not  require  the  attorney  to  defend  an 
action  later  brought  in  the  Federal 
court  in  relation  to,  the  deed,  and  to 
enjoin  the  prosecution  of  the  first  ac- 
tion. Mahoney  v.  Bergin  (1871)  41 
Cal.  423. 

An  agreement,  for  a  certain  fee,  to 
defend  a  person  upon  a  criminal  accu- 
sation, does  not  obligate  the  attorney 
to  defend  the  sureties  upon  the  client's 
bail  bond  against  a  suit  by  scire 
facias,  growing  out  of  the  client's 
failure  to  appear  in  court.  Headley  v. 
Good  (1859)  24  Tex.  232. 

An  attorney,  while  proceeding  with 
an  action  .to  recover  for  the  death  of 
an  administrator's  intestate,  became 
dissatisfied  with  the  arra'ngement  of 
16  per  cent  for  his  compensation,  and 
it  was  agreed  that  he  should  have  25 
per  cent;  later  the  administrator  died, 
and  a  successor  was  appointed.  It  was 
held  that  the  attorney  was  not  entitled 
to  extra  compensation  for  services  in 
the  appointment  of  the  first  adminis- 
trator, but  that  he  was  so  entitled  for 
services  in  the  appointment  of  the 
second    administrator.      Re    Bowles 

(1890)  85  N.  Y.  S.  R.  608,  12  N.  Y. 
Supp.  468. 

It  may  be  noted  that  where  a  solic- 
itor was  instructed  to  defend  a  suitr 
which  was  discontinued  and  a  new 
suit  for  the  same  cause  commenced, 
and  he  accepted  service  of  the-  writ 
and  defended,  it  was  held  that  the 
original  retainer  continued,  and  that 
he  was  entitled  to  his  costs.  Clarke  v. 
Union  F.  Ins.  Co.  (1884)  10  Ont.  Pr. 
Rep.  339. 

For  services  in  suits  after  judgment 
in  the  principal  suit,  see  infra,  V. 

F.  Services  after  judgment  or  aettlemeiU. 
a.  In  general. 
It  was  held  in  Judah  v.  Vincennes 
University  (1861)  16  Ind.  56,  that  an 
agreement  to  allow  counsel  a  percent- 
age of  the  sums  recovered  and  to  be  re-<. 
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covered  in  a  suit  against  the  state  did 
not  cover  services  thereafter  rendered 
by  him  before  the  legislature. 

See  also  Barcus  v.  Gates  (1904)  ISO 
Fed.  364,  affirmed  in  (1906)  69  C.  C.  A. 
200,  136  Fed.  184,  supra,  II. 

"All  attorney  who  agrees  to  obtain 
a  judgment  upon  a  lien,  or  to  fore- 
close the  same,  only  assumes  to  exer- 
cise reasonable  skill  and  care  as  an 
attorney  in  the  performance  of  the 
service,  and  after  that  service  is  per- 
formed, and  no  error  is  committed  in 
its  performance,  he  is  not  required  to 
defend  any  motion  made  to  set  aside 
said  judgment  of  foreclosure  proceed- 
ings without  extra  compensation." 
Cranmer  v.  Brothers  (1901)  15  S.  D. 
234,  88  N.  W.  105. 

Where,  after  settlement  of  an  ac- 
tion and  the  payment  of  the  attorney's 
agreed  compensation  under  the  con- 
tract between  him  and  his  client,  the 
lawyer  for  the  opposing  party  con- 
tinued the  litigation  on  the  theory  that 
he  had  been  defrauded  of  his  fee,  serv- 
ices after  such  settlement  in  such  liti- 
gation are  not  included  in  such  agreed 
compensation.  Duniway  v.  Hadley 
(1919)  —  Or.  —,  178  Pac.  942. 

Where,  upon  a  settlement  in  which 
cash  and  notes  of  a  supposedly  solvent 
concern  were  received,  the  attorney 
was  paid  a  certain  sum  for  his  service 
in  making  the  settlement,  and  for  his 
further  services  in  collecting  the  notes 
as  they  became  due,  the  concern  failed 
and  assigned  certain  claims  it  had 
against  its  customers  in  other  states 
as  collateral  security  for  the  aforesaid 
unpaid  notes,  the  assignees  being  the 
owner  of  the  notes  and  B.  The  attor- 
ney thereupon  engaged  the  services  of 
B  in  collecting  the  collaterals,  and  it 
was  held  that  these  services  of  B 
should  be  borne  by  the  client,  as  such 
services  were  not  contemplated  in  the 
contract.  Singer  v.  Steele  (1888)  125 
HI.  426,  17  N.  E.  761. 

b.  Motion  for  new  trial. 
It  will  be  seen  that  it  is  held  in  the 
reported  case  (Faixoon  v.  Miles,  ante, 
840),  that  a  contract  for  services  in 
"certain  litigation  now  pending,"  elab- 
orately describing  the  various  courts 
in  which  proceedings  mi^ht  be  had. 
Includes  services  rendered  on  an  ap- 
2  A.L.R.— 64. 


plication  for  a  new  trial  in  one  of  such 
courts,  on  the  ground  of  newly  dis- 
covered evidence. 

See  also  Tuttle  v.  Claflin  (1898)  31 
C.C.  A.  419,  59  U.  S.  App.  602,  88  Fed. 
122,  infra,  V. 

Where  pay  was  claimed  for  making 
a  motion  for  a  new  trial,  making  and 
filing  a  bill  of  exceptions,  and  getting 
case  ready  for  the  appellate  court,  it 
'  was  held  to  be  error  to  instruct  the 
jury  that,  "where  there  is  a  general 
employment,  for  an  agreed  sum,  of  an 
attorney,  that  employment  extends  un- 
til the  final  termnation  of  the  case  in 
the  court  of  last  resort;  and  no  ad- 
ditional sum  can  be  charged  for  serv- 
ices rendered,  unless  there  is  an  ex- 
press agreement  to  pay  for  the  same." 
Bartholomew  v.  Langsdale  (1871)  85 
Ind.  278. 

o.  Appeals. 

The  cases  are  not  agreed  as  to  when 
services  on  appeal  are  included  in  the 
contract.  It  may  be  doubted  whether 
the  court  does  not  go  too  far  in  the 
first  clause  of  the  following  quotation 
from  Bartholomew  v.  Langsdale 
(1871)  85  Ind.  278,  supra,  where  it  is 
said:  "It  is  probably  true,  as  a  gen- 
eral proposition,  that  the  general  em- 
ployment of  an  attorney  for  an  agreed 
sum  extends  to  the  termination  of  a 
cause,  but  it  is  not  universally  true. 
Suppose  that  an  attorney  only  prac- 
tises in  the  common  pleas  court,  or  the 
circuit  court,  or  the  supreme  court,  or 

'in  one  particular  county,  or  does  not 
practise  in  the  Federal  court,  and  this 
is  known  to  a  person  who  employs  him, 
will  it  be  maintained  that  he  would 
have  to  follow  the  case  to  the  supreme 
court?  or,  if  a  change  of  venue  was 
taken  from  the  county,  or  the  cause 
was  certified  under  the  laws  of  Con- 
gress from  the  state  to  the  Federal 
court,  that  the  attorney  would,  under 

■  his  general  employment,  be  required 
to  attend  to  the  case  in  the  county  to 
which  the  cause  was  sent,  or  in  the 
Federal  court?" 

In  Pinto  V.  Seely  (1913)  22  Cal.  App. 
818,  135  Pac.  48,  infra,  the  court  said : 
"In  the  absence  of  an  express  or  im- 
plied agreement  to  that  effect,  there  ia 
no  unqualified  rule  of  law  which  re- 
quires the  services  of  an  attorney,  un- 
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der  a  contract  of  employment  in  a  par- 
ticular piece  of  litigation,  to  continue 
until  the  final  determination  of  the 
controversy  upon  appeal,  before  the 
attorney  can  claim  compensation  for 
the  services  contracted  for.  Nor  does 
the  mere  acceptance  of  a  retainer  un- 
der such  a  contract  necessarily  imply  a 
retainer  and  consequent  obligation  to 
carry  the  controversy  to  the  court  of 
last  resort." 

Services  on  appeal  were  held  to  be 
included  in  an  agreement  in  regard  to 
impending  litigation,  for  certain  sums, 
to  be  in  full  compensation  "for  all 
services  growing  out  of  or  rendered  in 
the  insurance  matter."  Niagara  F. 
Ins.  Co.  V.  Hart  (1896)  18  Wash.  661, 
.  43  Pac.  937. 

So,  an  employment  of  attorneys  on 
a  contingent  fee,  "in  case  you  get  the 
assets  paid  over  to  the  heirs,"  does  not 
enable  the  attorneys  to  make  a  further 
charge  for  services  on  appeal.  Cav- 
anaugh  v.  Robinson  (1904)  138  Mich. 
564,  101  N.  W.  824. 

Where  a  railroad  company  had  in- 
stituted condemnation  proceedings  in 
the  Federal  court  against  an  owner's 
land,  he  entered  into  a  contract  with 
his  attorneys  as  follows :  "In  re  Boyn- 
ton  V.  Mason  City  &  Ft.  D.  R.  Co.  pend- 
ing before  Judge  McPherson.  As  full 
compensation  for  all  attorneys'  fees 
herein,  it  is  agreed  that  C.  D.  Boyntori 
shall  pay  actual  expenses  and  one  half 
of  what  he  may  recover,  above  $5,700." 
It  was  held  that  this  included  services,  . 
not  only  in  the  trial  court,  but  on  ap- 
peal to  the  circuit  court  of  appeals 
and  to  the  supreme  court.  Salinger  v. 
Mason  (1912)  114  C.  C.  A.  800,  194 
Fed.  882. 

It  seems  to  have  been  held  in  Cal- 
vert V.  Coxe  (1848)  1  Gill  (Md.)  96, 
that  a  contract  to  pay  a  sum  certain  to 
an  attorney,  upon  the  final  decision  of 
the  cause  in  his  client's  favor,  would 
not  enable  him  to  recover  a  further 
sum  for  services  on  an  appeal,  ren- 
dered possible  by  a  statute  passed  aft- 
er a  verdict  in  favor  of  the  client. 

It  may  be  noted  that  where  an  attor- 
ney brought  a  proceeding  in  behalf  of 
several  clients  to  have  certain  lands 
drained  under  a  certain  statute,  and 
the  act  was  sustained  in  the  court  of 


first  instance,  but  was  set  aside  on  ap- 
peal to  the  appellate  division,  and  the 
attorney,  on  the  authorization  of  such 
of  the  landowners  as  had  been  acting 
as  a  committee,  appealed  to  the  court 
of  appeals,  where  the  judgment  of  the 
appellate  division  was  affirmed,  land- 
owners who  knew  of  th^  appeals  taken 
in  their  behalf,  and  not  objecting, 
could  not  claim  that  the  attorney  was 
not  authorized  to  appear  on  the  ap- 
peals. Sanford  v.  Bronson  (1905)  109 
App.  Div.  885,  96  N.  Y.  Supp.  869. 

In  other  cases  it  has  been  held  that 
the  contract  did  not  include  services 
on  appeal. 

•  Thus,  an  agreement  by  an  attorney 
for  a  contingent  fee  "to  do  the  attor- 
ney's work  in  the  several  cases  be- 
tween" certain  parties,  where  one  ac- 
tion only  was  brought  between  the 
parties  as  to  the  matters  in  question, 
did  not  require  the  attomey-to  pros- 
ecute an  appeal  in  the  action  which 
had  resulted  in  a  jiidgment  for  his  cli- 
ent, upon  counterclaim,  although  the 
client  desired  an  appeal.  Pinto  v.  See- 
ly  (Cal.)  supra. 

Where,  after  the  trial  in  the  court 
below,  the  attorney  wrote  his  client: 
"I  am  willing  to  lose  my  time  in  taking 
the  case  to  the  supreme  court,  but  if 
you  will  not  do  as  other  clients  do,  that 
is,  pay  the  expenses,  we  will  drop,"  the 
court  declined  to  set  aside  a  verdict 
for  the  attorney  for  his  time  when  in 
attendance  in  the  supreme  court, 
where  he  argued  the  case.  Taggart  v. 
Hower  (1889)  —  Pa.  — ,  17  Atl.  18. 

An  allowance  made  by  the  trial 
court  to  counsel  defending  a  poor 
prisoner  in  several  trials  dpes  not  cov- 
er services  rendered  in  the  appellate 
court,  nor  those  rendered  in  the  court 
from  which  the  case  was,  removed,  on 
a  change  of  venue,  to  the  trial  court. 
Cheek  v.  Schwartz  (1880)  70  Ind.  389. 

No  conunent  is  required  upon  Hill  v. 
Leland  (1888)  10  Ky.  L.  Rep.  280, 
where  the  report  of  the  case  is:  "At- 
torneys were,  employed,  as  evidenced 
by  a  written  agreement,  to  appeal'  to 
the  circuit  court  an  order  of  the 
county  court  probating  a  will,  and  also 
to  appeal  to  the  court  of  appeals,  if 
the  client  'should  deem  it  necessary,' 
the  attorneys  to  be  paid  for  their  serv- 
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ices  a  fixed  amount,  an  additional 
named  amount  to  J3e  paid  in  the  event 
the  attorneys  should  succeed  in  de- 
feating the  probate  of  the  will.  In  an 
action  by  the  attorneys  upon  this  obli- 
gation, the  defendant  allesres,  for  de- 
fense, that  he  demanded  of  his  attor- 
neys that  an  appeal  be  taken  from  the 
circuit  court  to  the  court  of  appeals, 
which  was  not  done.  Held,  that  the 
ansVer  does  not  present  a  defense. 
The  contract  was  intended  to  bind  the 
attorneys  to  serve  the  defendant  in  the 
court  of  appeals,  in  the  event  an  ap- 
peal should  be  taken  to  that  court,  but 
was  not  intended'to  bind  them  to  take 
the  appeal." 

Wliat  laelnded  la  appeaL 

After  a  decree  for  nominal  damages 
in  a  patent  suit  in  the  trial  court, 
counsel  for  the  plaintiff  agreed  to 
prosecute  an  appeal  for  20  per  cent  of 
any  recovery,  the  client  to  pay  ex- 
penses. It  was  held  that  counsel  must 
be  limited  to  their  20  per  cent,  al- 
though, after  a  decision  of  the  appeal 
in  favor  of  the  plaintiff,  for  a  substan- 
tial sum,  the  defendants  made  certain 
motions,  including  one  to  modify  the 
proposed  order  for  a  mandate,  so  that 
the  case  should  be  sent  back  to  the 
master  for  further  evidence,  based 
upon  afSdavits  which  were  intended  to 
show  that  a  different  state  of  facts 
could  be  proved  before  the  master,  and 
after  the  denial  of  these  motions,  the 
defendants  applied  to  the  supreme 
court  for  a  writ  of  certiorari,  which 
was  opposed  by  a  brief  and  an  oral 
statement,  and  was  denied,  "so  that," 
said  the  court,  "a  large  amount  of 
work  was  performed  after  the  opinion 
of  the  court  of  appeals  was  filed." 
Tuttle  V.  Claflin  (1898)  31  C.  C.  A.  419, 
59  U.  S.  App.  602,  88  Fed.  122. 

Where  a  client's  offers  in  regard  to 
fees  were  in  letters  referring  to  an  ap- 
peal to  the  "supreme  court,"  when  the 
case  had  first  to  go  to  the  appellate 
court,  it  was  held  that  the  words  "su- 
preme court"  should  be  construed  as 
referring  to  "appellate  court."  Sand- 
ers V.  Seelye  (1889)  128  IlL  631,  21  N. 
E.  601. 

a.  other  auUa. 

A  contract  for  services  does  not.  In 
general,    include    services    in    othei 


suits,  subsequent  to  judgment  in  the 
principal  suit.  Serat  v.  Smith  (1891) 
61  Hun,  36, 15  N.  Y.  Supp.  830;  Haines 
V.  Wilson  (1909)  85  S.  C.  338,  67  S.  E. 
311. 

Thus,  a  contract  for  the  collection 
of  a  promissory  note  providing  for 
conunissions,  "if  without  suit,"  so 
much ;  "if  suit  is  necessary,"  so  much, 
does  not  prevent  the  attorney  from 
claiming  additional  compensation  for 
services  subsequent  to  judgment  and 
levy  and  sale  under  execution,  in  a 
suit  on  the  note.  Haines  v.  Wilson 
(S.  C.)  supra,  where  large  collections 
were  made  by  means  of  subsequent 
litigation.    ' 

By  an  agreement  between  a  plaintiff 
and  his  attorneys,  entitled  in  the  ac< 
tion,  it  was  provided:  "If  the  suit  is 
tried  and  plff.  is  beaten,  they  are  to 
have  nothing,  and  if  plff.  succeeds  on 
trial  or  by  settlement,  they  are  to  have 
one  third  the  amount  obtained  by  plff., 
and  all  the  costs  recovered  or  received 
of  deft.  This  is  the  agreement  made 
in  this  action."  It  was  held  that  the 
attorneys  were  not  thereby  prevented 
from  claiming  further  compensation 
for  services  in  a  sequestration  action, 
blrought  to  secure  a  judgment  re- 
covered in  the  main  action.  Serat  ▼. 
Smith'  (N.  Y.)  supra. 

But  in  Nathan  v.  Halsell  (1907)  91 
Miss.  786,  45  So.  856,  it  was  held  that 
an  attorney  employed  on  a  percentage 
cannot  exceed  the  percentage  be- 
cause, after  getting  judgment,  he  has 
to  proceed  by  garnishment  to  get  the 
money. 

In  Fisher  ▼.  Mylius  (1907)  62  W.  Ya. 
19,  57  S.  E.  276,  it  was  held  that  an 
agreement  by  which  an  attorney  is  to 
receive  a  percentage  of  the  amount  re- 
covered in  the  action  does  not  obligate 
him  to  proceed  after  execution ;  but  if 
he  does  not  do  so,  and  further  services 
are  rendered  by  another  attorney,  re- 
sulting in  a  recoveiy,  the  expenses  of 
such  other  services  are  to  be  deducted 
from  the  recovery,  before  calculating 
the  percentage  of  the  original  attor- 
ney. 

For  collateral  suits,  generally,  see 
supra,  IV. 

VI,  BarUeulwr  oontracta. 
Where  an  attorney  was  employed  for 
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a  certain  fee  by  a  county  board,  "in  all 
matters  pertaining  to  the  building  and 
construction  of  turnpikes  or  macadam- 
ized roads,  and  in  all  matters  that  may 
come  before  this  body  in  relation 
thereto,  to  serve  this  body  as  attorney 
during  the  pendency  of  the  construc- 
tion of  said  roads  until  the  completion 
thereof,  and  all  matters  thereto  relat- 
ing are  wound  up,"  there  was  in- 
cluded in  the  employment  services  in 
defending  a  suit  to  enjoin  the  county 
from  the  sale  of  bonds,  authorized  by 
the  statute  in  relation  to  the  building 
of  such  roads.  Lindsay  v.  Colbert 
County  (1895)  112  Ala.  409,  20  So.  637. 

A  contract  in  1905  by  a  county,  em- 
ploying attorneys  to  collect  on  a  per- 
centage basis,  "for  said  county,  any 
and  all  taxes  to  which  said  county 
may  be  entitled  from  the  Ga.  R.  R.  and 
Banking  Co.,  or  the  lessees  of  said 
railroad,  as  back  taxes,  or  in  any  way 
due  said  county,"  was  followed  by  lit- 
igation over  the  taxes,  ending  in  the 
United  States  Supreme  Court  in  1910, 
whereupon  the  attorneys  collected  cer- 
tain taxes  from  the  railroad  company 
for  the  years  1896  to  1909,  inclusive. 
It  was  held  that  their  percentage  was 
to  be  cast  on  all  collections,  and  was 
not  limited  to  the  taxes  which  were 
back  taxes  when  the  contract  was 
made.  Cloud  v.  Taliaferro  County 
(1912)  188  Ga.  214,  74  S.  E.  1074 

Attorneys  occupying  offices  free,  in 
consideration  of  doing  the  owner's 
ordinary  legal  business,  were  asked  by 
him  to  buy  certain  property  at  an  auc- 
tion, which  they  did,  he  immediately 
assuming  the  purchase;  and  they  also 
assisted  in  leasing  this  property.  It 
was  held  that  they  could  not  charge 
their  client,  if  anything,  on  the  basis 
of  real  estate  broker's  commissions. 
Dyer  v.  Sutherland  (1874)  75  lU.  683. 
The  client  is  described  as  "doctor," 
but  what  his  business  was  is  not  other- 
wise stated. 

An  attorney  employed  as  solicitor  of 
the  defendant  company  in  Illinois,  at  a 
fixed  salary,  was  held  not  entitled  to 
compensation  for  becoming  surety  for 
his  client  on  appeal  bonds,  during 
many  years,  in  which  he  made  no 
claim  therefor.  Willard  v.  Pennsyl- 
vania Co.    (1908)    140  lU.  App.  306, 


where  the  court  said :  "In  view  of  the 
employment  of  the  plaintiff  by  the  de- 
fendant, the  fact  that  the  services  for 
which  compensation  is  here  sought  to 
be  recovered  were  of  a  nature  so  near- 
ly similar  to  the  regular  duties  of  the 
plaintiff,  and  that  no  application  was 
made  by  the  plaintiff  to  the  defendant 
for  compensation  for  signing  said 
bonds  while  he  was  in  the  employment 
of  the  defendant,  we  think  that  the 
plaintiff  was  not,  in  the  absence  of  an 
express  contract  or  promise,  entitled 
to  recover." 

A  "district  solicitor"  of  a  railroad 
company  for  a  county,  employed  at  a 
salary  to  represent  the  company  in  all 
suits,  and  whose  salary  was  to 
cover  all  services  necessary  or  ren- 
dered to  the  company,  is  not  entitled 
to  extra  compensation  for  services  to 
the  company  in  a  suit  brought  against 
a  city  in  the  county  for  damages  on 
account  of  property  destroyed  in  riots, 
even  though  the  solicitor  had  secured 
a  change  of  venue,  and  tried  the  case 
in  another  county.  Willard  v.  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  (1911)  162 
111.  App.  427. 

On  the  other  hand,  a  contract  to  do 
all  the  legal  work  connected  with  the 
location  of  a  certificate  for  land  does 
not  necessarily  include  subsequent 
litigation  concerning  the  title.  Ker^> 
Paschal  (1880)  1  Posey,  Unrep.  Cis. 
(Tex.)  692. 

A  contract  by  which  an  attorney  is 
to  receive  a  percentage  of  amount  re- 
funded by  the  government  for  taxes 
will  not  relate  to  a  collection  of  money 
refunded  as  received  from  the  pro- 
ceeds of  tax  sales.  Wells  v.  Haynes 
(1897)  101  Ga.  841,  28  S.  E.  968. 

An  employment  by  the  school  board 
of  a  city,  of  a  law  firm,  to  prosecute 
the.  county  auditor  for  refusing  to  pay 
over  moneys  in  his  hands  belonging 
to  the  special  school  fund,  does  not 
authorize  the  attorneys  to  conmience 
a  civil  suit  to  try  the  quesion  as  to 
who  were  the  legal  school  trustees  of 
the  city.  Baldwin  v.  Logansport 
(1881)  73  Ind.  346. 

An  agreement  by  an  attorney  to  ac- 
cept a  pass  for  a  year  over  a  railroad, 
as  compensation  for  the  legal  services 
be  might  render  the  company  for  the 
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yenr,  does  not  prevent  the  attorney 
from  recovering  fees  for  services  in 
m  important  case,  as  to  which  it  was 
agreed,  before  they  were  rendered, 
that  he  should  receive  a  reasonable 
iee;  nor  did  it  prevent  him  from  re- 
covering for  services  in  another  im- 
portant case,  in  which  he  was  request- 
ed to  assume  charge  of  the  defense. 
Ohio  &  M.  R.  Co.  V.  Smith  (1892)  5 
Ind.  App.  86,  31  N.  E.  371. 

Where  a  railroad  company  sent 
their  attorneys  passes  stating: 
"Which  are  in  full  compensation  for 
services  that  your  firm  may  be  called 
upon  to  render  in  White  county  dur- 
ing 1884,  except  for  assisting  in  trials 
of  cases  against  the  company  other 
than  stock  cases;  for  such  services',  if 
rendered,  you  are  to  receive  reason- 
able attorney's  fees,  in  addition  to  in- 
closed passes,"  it  was  held  that  the 
attorneys  were  not  limited  to  other 
fees  for  assisting  in  trials,  but  were 
allowed  to  recover  for  other  services 
in  actions  besides  trials.  Louisville, 
N.  A.  &  C.  R.  Coi  V.  Reynolds  (1888) 
118  Ind.  170,  20  N.  E.  711. 

Where  the  plaintiffs  were  employed 
by  the  vendee  to  examine  the  title  to 
premises  for  a  certain  fee,  and,  coinci- 
dentally  with  the  examination  of  this 
title,  the  plaintiffs,  with  the  knowl- 
edge of  the  defendant,  rendered  other 
services  respecting  a  matter  of  insur- 
ance, about  a  claim  as  to  gas  fixtures, 
and  especially  in  consequence  of  a 
suggestion,  apparently  made  through 
the  attorney  of  the  vendor,  that  the 
vendor  was  of  unsound  mind,  so  that 
the  contract  could  not  be  fulfilled,  and 
was  void,  they  were  not  limited  to  the 
fee  specified,  although  the  client 
claimed  that  she  had  not  been  told 
that  an  extra  charge  would  be  made. 
Allen  V.  Baker  (1899)  29  Misc.  337,  60 
N.  Y.  Supp.  472. 

It  may  be  noted  that  it  has  been 
held, that  a  contract  by  an  attorney 
with  trustees  of  a  partnership,  to  be 
attorney  for  the  firm  and  to  take  no 
business  against  them,  does  not  en- 
title him  to  be  employed  in  a  contest 
between  the  beneficiaries  of  the  trust 
in  which  the  trustees  were  incidental- 
ly involved  (M'Cutcheon  v.  Loud 
<1888)  71  Midi.  483,  89  N.  W.  569) ; 


and  that  an  engagement  of  services  of 
attorneys  in  the  litigated  business  of 
a  bank,  "pending  and  to  be  brought 
-before  the  courts  during  the  remain- 
der of  the  year,"  and  also  to  take  such 
steps  as  the  attorneys  were  able  to 
do  in  procuring  testimony  in  those 
oases,  does  not  obligate  the  attorneys 
to  do  any  ^vork  after  the  end  of  the 
year.  Bank  of  State  v.  Martin  (1843) 
4  Ala.  616. 

Agents  of  a  company,  who  are  attor- 
neys, employed  "to  make  loans  of 
money  on  bonds  and  mortgages,  and  to 
collect  money  to  become  payable  on 
such  loans,"  the  company  not  to  be 
liable  for  any  charges,  disbursements, 
or  commissions  to  their  agents  "for 
their  services  in  said  agency,"  are  not 
required,  without  compensation,  to 
render  services  as  to  the  following 
matters:  legal  services  in  foreclosing 
mortgages  or  collecting  moneys  for 
the  company  by  legal  proceedings  and 
actions  at  law;  looking  after  repairs 
to,  and  caring  for  renting  and  collect- 
ing rents  of,  properties  bought  in  by 
the  company  upon  foreclosure  of  its 
mortgages ;  superintending  repairs  and 
improvements  to,  and  taking  general 
oversight  of,  properties  in  the  hands 
of  receivers  appointed  by  the  courts, 
in  cases  brought  to  foreclose  mort- 
gages executed  to  the  company  to  se- 
cure loans  made  by  its  agents ;  looking 
after  the  payment  of  taxes,  and  keep- 
ing up  the  insurance,  upon  properties 
mortgaged  to  the  company  to  secure 
loans,  and  upon  properties  bought  in 
by  the  company  upon  foreclosure  of 
its  mortgages.  United  States  Mortg. 
Co.  V.  Henderson  (1886)  111  Ind.  24, 
12  N.  E.  88. 

The  salary  of  a  district  attorney  for 
his  first  term  was  fixed  at  $1,300  per 
annum,  "being  $1,000  for  his  services 
as  district  attorney  proper  and  as  coun- 
sel for  the  board  of  supervisors  dur- 
ing their  sessions,  and  $300  for  acting 
as  attorney  in  all  civil  actions  and 
proceedings  now  pending,  or  here- 
after during  his  term  brought  against 
the  board  of  supervisors  or  the  county 
treasurer,  and  as  counsel  for  the  su- 
perintendent of  the  poor  of  the  coun- 
ty." Thereafter  the  legislature  au- 
thorized the  court  of  claims  to  hear 
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and  determine  certain  claims  of  coun- 
ties for  taxes  paid  the  state,  and  the 
attorney  began  proceedings  for  taxes 
for  the  county  and  entered  judgment 
therein,  most  of  the  work  in  that  mat- 
ter having  been  done  in  his  first  term, 
only  the  entry  of  judgment  and  the 
details  connected  therewith  being  per- 
formed during  his  second,  term.  His 
salary  for  the  second  term  was  fixed 
"at  $1,000  for  his  services  as  district 
attorney  proper  and  as  counsel  for 
the  board  of  supervisors  during  its 
sessions,  and  $300  for  acting  as  attor- 
ney in  all  civil  actions  and  proceed- 
ings then  pending,  or  thereafter 
brought  by  or  against  the  county  of 
Delaware,  the  board  of  supervisors,  or 
the  county  treasurer  during  his  term 
of  ofllce."  It  was  held  that  he  was 
entitled  to  extra  compensation  for  his 
services  in  the  tax  matter.  People  ex 
rel.  Fisher  v.  Delaware  County  (1906) 
108  App.  Div.  83,  95  N.  Y.  Supp.  458. 

VII.  MiaoeUaneoua. 

An  agreement  by  an  attorney  to  try 
cases  before  commissioners  at  so  much 
a  case,  his  employer  to  guarantee  two 
cases  per  week,  means  that  the  attor- 
ney is  to  be  paid  according  to  the 
cases  tried,  not  by  the  week;  so  that 
where  the  employer  furnished  the 
cases,  but  the  attorney  could  not  try 
two  a  week,  he  could  only  claim  pay 
for  those  tried.  Smidt  v.  Dessar 
(1895)  13  Misc.  254,  34  N.  Y.  Supp. 
158. 

Where  the  defense  to  an  action  by 
attorneys  for  services  agaiiist  individ- 
uals is  that  such  services,  if  any,  were 
covered  by  a  contract  between  one  of 
said  attorneys  and  a  corporation  in 
which  the  defendants  were  stockhold- 
ers, it  is  error  to  refuse  to  admit  such 
contract  in  evidence.  Rosenthal  v. 
Ogden  (1897)  60  Neb.  218,  69  N.  W. 
779. 

An  attorney  employed  to  examine 
title  for  an  intending  mortgagee,  who 
gives  a  certificate  as  to  the  title,  and 
who  is  afterwards  emjployed  to  fore- 
close the  mortgage,  may  not  recover 
anything  for  services  required  by  rea- 
son of  a  serious  question  as  to  the 
title,  dependent  upon  statute,  as  such 
services  were   required  through   his 


own  fault.  Page  v.  Trutch  (1876) 
Fed.  Gas.  No.  10,668. 

It  may  be  noted  that,  in  a  case 
where  there  was  a  dispute  as  to  wheth- 
er a  contract  for  a  percentage  of  re- 
covery covered  all  the  items  of  recov- 
ery, the  court  considered  that  the 
items  in  question,  while  covered  by 
the  contract,  were  not  in  the  minds- 
of  the  parties  at  the  time,  but  that  the 
client,  by  subsequent  assent  to  their 
inclusion  as  part  of  the  basis  on  which 
the  percentage  was  to  be  cast,  had  re- 
solved any  doubt  in  the  contract  by 
his  construction.  Comstock  v.  Flower 
(1904)  109  Mo.  App.  276,  84  S.  W. 
207. 

Reference  may  be  made  to  Scham- 
befg  V.  Auxier  (1899)  101  Ky.  292,  40 
S.  W.  911,  where  real  estate  brokera 
who  claimed  commissions  on  a  pur- 
chase which  they  advised,  knowing 
a  third  person  claimed  the  land,  were 
held  not  entitled  to  charge  the  pur- 
chaser for  legal  service»  in  defending 
the  title  against  a  suit  brought  by 
such  third  person  against  vendor  and 
vendee,  especially  when  the  vendor 
paid  them  a  reasonable  compensation. 

It  may  be  noted  that  in  Simrall  v. 
Morton  (1885)  6  Ky.  L.  Rep.  735,  a 
creditor  of  an  insolvent  corporation 
employed  attorneys  to  bring  suit  upon 
his  claim,  agreeing  to  pay  them  a  sum 
equal  to  10  per  cent  of  any  amount 
that  should  thereafter  be  realized 
from  the  claim,  "whether  by  suit,  com- 
promise, or  otherwise,"  and  that 
pending  an  action  in  equity,  after  a 
judgment  at  law  had  been  obtained 
and  a  return  of  "No  property,"  the 
client,  with  the  consent  of  his  attor- 
neys, and  in  association  with  others, 
purchased  the  property  of  the  corpora- 
tion under  a  judgment  directing  its 
sale,  and  realized  therefrom  a  large 
sum  of  money.  It  was  held  that  "the 
compensation  of  the  attorneys  should 
be  confined  to  the  value  of  their  serv- 
ices in  bringing  the  several  acuons, 
unless  those  services  contributed  to 
enable  appellee  to  realize  his  debt." 

In  Hughes  v.  Dundee  Mortg.  &  T. 
Invest.  Co.  (1891)  140  U.  S.  98,  85  L. 
ed.  354, 11  Sup.  Ct.  Rep.  727,  where  the 
attorney's  compensation  was  fixed  by 
the  contract,  and  it  was  so  held,  the 
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precise  ground  on  which  he  sought  to 
recover  does  not  seem  clear. 
In  Buttery  v.   Wright    (1908)    — 


Iowa,  — ,  117  N.  W.  31,  the  facts  are 
not  sufficiently  reported  to  make  the 
case  of  value.  B.  B.  B. 


RE  ESTATE  OF  GEORGE  W.  HALL,  Deceased. 
GEORGE  RAYMOND  HALL,  Appt. 

JPennaiflvania  Supreme  Court  —  Fehruary  SS,  19 IS. 

(248  Pa.  218,  93  Atl.  944.) 

Spendthrift  trust  —  anticipation  of  payment  of  principal  —  protection  In 
transmission. 

1.  Under  a  devise  in  trust  to  pay  net  income  to  testator's  son  until  he 
arrives  at  a  specified  age,  in  such  manner  that  the  same  shall  not  be  liable 
for  his  debts,  and  shall  not  be  assigned  or  anticipated  by  him,  and  then 
to  convey  the  principal  to  him  free  from  any  trust  or  limitation  what- 
ever, the  principal  is  not  protected  in  transmission  to  the  beneficiary,  but 
an  assignment  by  him  of  a  portion  of  the  principal  may  be  enforced 
against  the  property  in  the  hands  of  the  trustee  at  the  termination  of  the 
tirust. 

[See  note  on  this  question  beginning  on  page  858.] 


Will  —  crastmction  —  heirs,  execu- 
tors, and  assigns. 

2.  The  words  "heirs,  executors,  ad- 
ministrators, and  assigns"  are  words 
ordinarily  used  to  indicate  a  gift  of  an 
absolute  interest 


Spendthrift  trust  —  protection  of  in- 
come —  effect  on  c<hi>us. 
8.  The  protection  of  the  income  of  a 
trust  estate  from  the  claims  of  the 
beneficiary's  creditors  incidentally 
protects  the  corpus  of  the  estate  from 
execution  or  passing  by  assignment. 


Appeal  by  contestant  from  a  decree  of  the  Orphans'  Court  for  Phila- 
delphia County,  dismissing  exceptions  to  an  adjudication  settling  the 
estate  of  Greorge  W.  Hall,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Conlen,  Brinton,  &  Acker, 
for  appellant: 

An  assignment  by  the  beneficiary, 
executed  before  the  termination  of  a 
trust,  of  an  interest  in  the  principal, 
is  invalid  and  unenforceable  at  the  ex- 
piration of  the  trust. 

Hartman's  Estate,  81  Pa.  Super.  Ct. 
152;  Holbrook's  Estate,  213  Pa.  93,  2 
L.R.A.(N.S.)  545,  110  Am.  St.  Rep.  537, 
62  Atl.  868,  5  Ann,  Gas.  137;  Stam- 
baugh's  Estate,  186  Pa.  685,  19  Atl. 
1068. 

The  attachment  in  the  common  pleas 
does  not  support  an  award  by  the 
orphans'  court  to  the  attaching  cred- 
itor. 

Poulson's  Estate,  11  Phila.  151; 
Goe's  Estate,  146  Pa.  431,  28  Am.  St. 


Rep.  805,  23  Atl.  383;  Beck's  Estate, 
188  Pa.  51,  19  Am.  St.  Rep.  623, 19  Atl.  • 
302. 

Messrs.  J.  L.  Ritchey,  Frank  P. 
Prichard,  and  John  G.  Johnson,  for  ap- 
pellee: 

There  is  nothing  to  indicate  an  in- 
tention to  create  any  trust  beyond  the 
arrival  of  the  son  at  the  age  of  thirty- 
five  years,  or  to  protect  the  estate  from 
assignment  or  attachment  between  the 
arrival  of  the  son  at  that  age  and  the 
formal  award  or  conveyance  to  him  of 
the  estate. 

McGandless's  Estate.  58  Pittsb.  L.  J. 
28;  Overman's  Appeal,  88  Pa.  276; 
Morgan's  Estate,  228  Pa.  231,  25  L.R.A, 
(N.S.)  236,  132  Am.  St.  Rep.  782,  72 
Atl.  498. 
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Frazer,  J.,  delivered  the  opinion 
of  the  court: 

George  W.  Hall,  the  testator,  died 
December  14,  1906,  leaving  a  will 
wherein  he  devised  and  bequeathed 
to  his  executors  an  undivided  one 
half  part  of  his  residuary  estate  in 
trust  to  invest  the  same  and  pay  the 
net  income  thereof  to  his  son, 
George  Raymond  Hall,  until  he 
should  arrive  at  the  age  of  thirty 
years,  and  at  the  expiration  of  that 
time  to  grant  and  convey  to  the  son, 
his  heirs,  executors,  administrators, 
and  assigns,  "the  entire  principal  of 
the  estate  so  given  to  them  in 
trust,"  with  the  remainder  over,  in 
case  of  the  son's  death  before  reach- 
ing the  age  of  thirty  years.  By  a 
codicil  testator  altered  the  terms  of 
the  trust  to  read  as  follows :  "I  do 
now  give,  devise  and  bequeath  unto 
the  said  Peter  Boyd  and  to  the  Guar- 
antee Trust  &  Safe  Deposit  Com- 
pany and  the  survivor  of  them, 
their  heirs,  executors,  administra- 
tors,.successors  and  assigns,  the  one 
full  undivided  half  part  of  the  rest, 
residue  and  remainder  of  my  estate 
which  I  gave  to  them  by  my  will 
aforesaid,  in  trust,  however,  for  the 
following  uses  and  purposes  and  no 
other :  To  invest  the  same  and  keep 
the  same  invested  in  lawful  secu- 
rities and  pay  the  net  income  there- 
of, to  my  son,  George  Raymond 
Hall,  until  he  shall  arrive  at  the  full 
age  of  thirty-five  years,  in  such 
manner  that  the  same  shall  not  be 
liable  for  his  debts  or  engagements 
and  shall  not  be  assigned  or  antic- 
ipated by  him  nor  be  subject  to  at- 
tachment or  any  other  claim  of  any 
of  his  creditors.  As  soon  as  my  said 
son  arrives  at  the  age  of  thirty-five 
years,  I  order  and  direct  the  said 
trustees  and  the  survivor  of  them  to 
grant  and  convey  unto  him,  his 
heirs,  executors,  administrators  and 
assigns,  the  entire  principal  of  said 
trust  estate  free  from  any  trusts  or 
limitations  whatsoever." 

The  only  changes  made  by  the 
codicil  to  the  trust  clause  were  the 
extension  of  the  term  of  the  trust 
by  five  years,  the  creation  of  a 
spendthrift  trust,  and  the  addition 
to  the  gift  of  the  principal  of  the 


words  "free  from  any  trusts  or  lim- 
itations whatsoever."  Before  arriv- 
ing at  the  age  of  thirty-five  years 
the  son  assigned  to  his  wife,  in  set- 
tlement of  her  claim  against  him  for 
alimony  and  for  the  expenses  of 
divorce  proceedings,  the  sum  of 
$10,000  out  of  the  principal  of  the 
trust  fund,  to  be  paid  immediately 
upon  his  Mtaining  the  age  of  thirty- 
five  years,  subject  to  a  similar  as- 
signment to  his  mother  for  the  sum 
of  $13,000.  At  this  same  time  he 
gave  his  wife  a  judgment  note  for  a 
like  amount,  payable  the  day  after 
his  thirty-fifth  birthday.  When  the 
cestui  que  trust  reached  the  age  of 
thirty-five  the  trustees  filed  their 
account;  and  upon  the  audit  in  the 
court  below  the  wife,  who  had  been 
divorced  from  him  on  the  date  of 
the  assignment,  made  claim  for  the 
sum  of  $10,000,  with  interest,  to  be 
paid  out  of  the  principal  of  the  fund 
for  distribution.  It  also  appeared 
that  on  the  day  after  the  cestui  que 
trust  reached  his  thirty-fifth  year 
judgment  was  entered  against  him 
on  his  $10,000  judgment  note,  and 
an  attachment  execution  issued  on 
such  judgment  and  was  served  on 
the  trustees  as  garnishees.  The 
cestui  que  trust,  resisting  both  the 
claim  under  the  assignment  and 
that  of  the  judgment  and  attach- 
ment, contended  that  his  father's 
will  protected  the  principal  of  the 
trust  fund  as  well  as  the  income 
from  his  debts  and  engagements  and 
from  assignments  or  anticipation  by 
himself  or  attachment  by  his  cred- 
itors. The  auditing  judge  held  the 
assignment  to  be  valid  and  effective, 
and  awarded  the  assignee  $10,000, 
with  interest  from  the  date  when 
the  principal  was  payable.  To  this 
adjudication  the  cestui  que  trust 
filed  exceptions,  which  were  dis- 
missed by  the  court.  He  then  took 
this  appeal.  It  is  not  disputed  that 
the  will  created  a  good  spendthrift 
trust  as  to  the  income  of  the  fund 
until  the  son  should  attain  the  age 
of  thirty-five  years.  The  question 
raised  by  the  aiq)eal  is  whether  the 
provision  in  the  will  prohibiting 
assignment  or  anticipation  was  in- 
tended to  apply  to  the  principal  as 
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well  aa  to  the  income.  Appellant 
ugaea  that  it  was  so  intended,  for 
.  the  reason  that  the  word  "same," 
which  is  used  twice  at  the  beginning 
of  the  trust  clause  as  referring  to 
the  principal  of  the  trust  fund,  must 
be  given  the  same  meaning  when 
again  used  in  that  clause. 

The  trust  provisions  inay  be  di- 
vided into  tluree  parts,  as  follows: 
(1)  The  direction  to  invest  the  trust 
fund  and  keep  it  invested ;  (2)  the 
disposition  of  the  income;  and  (3) 
an  entirely  separate  sentence  which 
disposes    of    the    principal.      The 
trustees  are  directed  to  "pay  the  net 
income    ...    in  such  manner  that 
the  same  shall  not  be  liable  for  his 
debts."    The  words  "in  such  man- 
ner" apply  only  to  the  payment  of 
the  income,  as  the  manner  of  invest- 
ing the  principal  clearly  cannot  af- 
fect   the    spendthrift   trust.     The 
word  "same,"  immediately  following 
these  words,  must  consequently  also 
refer  to  income  only.    The  fact  that 
testator  had  previously  twice  used 
the  word  "same"  in  reference  to 
the  investment  of  the  principal  does 
not  indicate  that  when  he  used  it  a 
third  time  he  intended  it  still  to  re- 
fer to  principal.    Another  anteced- 
ent "net  income"  had  then  inter- 
vened, and  the  obvious  and  gram- 
matical  construction   of  testator's 
language  must  refer  "same"  to  this 
latter  antecedent.    It  was  an  entire- 
ly appropriate  word  for  him  to  use 
in  that  connection.    The  third  part 
of  the  trust  clause  is  the  only  por- 
tion that  relates  to  the  disposition 
of  the  principal.    It  is  a  new  sen- 
tence, and  entirely  separate  and  in- 
dependent from  the  sentence  relat-- 
ing  to  the  income.    It  contains  no 
provision  protecting  the  subject  of 
the  srift  from  liability  for  the  leg- 
atee's   debts    or    engagements,    or 
from  assignment  or  anticipation  by 
him.     On  the  contrary,  it  expressly 
provides  that  the  principal  shall  be 
conveyed  to  him  "free  from  any 
trusts   or  limitations  whatsoever." 
With    the  exception  of  the  latter 
words,  the  language  used  is  practi- 
cally identical  with  that  of  the  cor- 
responding provision  of  the  will, 
which    contained    no    spendthrift 
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trust  clause  even  as  to  the  income. 
Thwe  words  and  the  word  "entire," 
in   the   phrase    "entire   principal," 
were  unnecessary,  as  the  same  thing 
was  expressed  without  them,  and 
seem  to  have  been  used  merely  for 
emphasis.    The,  words  "heirs,  exec- 
utors,    administra-  „„„ 
tors    and    assigns     tion-hein, 
are    words   ordina-  JJ^S'm.'''  *"* 
rily  used  to  indicate 
a  gift  of  an  absolute  interest.  There 
is  nothing  to  show  that  they  have 
any  other  purpose  here.   The  spend- 
thrift clause  protecting  the  income 
incidentally   protected    the   corpus 
during  the  period  of  ^  endthpiw 
the  trust  from  ex-  t^«"— protec- 
ecution     or     pass-  *l?eVL*'~pS: 
mg  by  assignment 
(Siegwarth's  Estate,  226  Pa.  591, 
134  Am.  St.  Rep.  1086,  75  Atl.  842), 
as  there  could  be  no  income  without 
the  trustee's  possession  of  the  cor- 
pus.   There  is  nothing  in  the  will  or 
in  the  codicil  which  indicates  an  in- 
tention to  subject  the  principal  to 
the  spendthrift  trust.    Neither  is 
there  provision  for  protection  of  the 
corpus  of  the  estate  in  transmission 
to  the  beneficiaries 

at  the  end  of  the  ;rjs';;?-p*:rir.t 

trust,  as  m  Beck  s  ot  »rincipBi- 
Estate,  133  Pa.  51,  SSS:2,'."."i„I."? 
19  Am.  St.  Rep.  623, 
19  Atl.  302;  Goe's  Estate,  146  Pa. 
431,  28  Am.  St.  Rep.  805,  23  Atl. 
383;  and  Hartman's  Estate,  31  Pa. 
Super.  .Ct.  162.  In  McCandless's  Es- 
tate, 58  Pittsb.  L.  J.  28,  in  the  or- 
phans' court  of  Allegheny  county, 
there  the  will  provided  that  .the 
trust  should  continue  for  ten  years 
following  the  death  of  testator's 
wife;  the  net  income  or  profit  aris- 
ing therefrom  to  be  paid  to  the  two 
sons  of  testator  in  equal  quarterly 
payments,  free  and  clear  from  all  lia- 
bility for  debts  of  the  sons,  and  not 
subject  to  anticipation,  and  at  the 
expiration  of  that  period  the  estate 
to  be  divided  into  equal  parts  or 
shares,  and  transferred  and  paid 
over  to  the  sons  and  their  heirs  for- 
ever. In  construing  this  provision. 
Judge  Hawkins  points  out  these  dis- 
tinctions, and  holds  that  it  was  tes- 
tator's intention  to  protect  the  in- 
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come,  "but  there  was  neither  ex- 
press nor  implied  provision  for  pro- 
tection in  transmission  to  the  ben- 
eficiaries of  the  corpus  at  the  end 
of  the  trust.  If  this  had  been  in- 
tended, the  obvious  course  virould 
have  been  to  have  had  the  protect- 
ing clause  follow  the  dispository 
clause,  as  was  done  in  Beck's  Estate, 
and  Goe's  Estate,  supra,  cited  by 
counsel.  It  was  to  be  transferred  at 
the  end  of  the  period  of  trust  to  the 
sons,  it  is  true,  but  not,  as  in  case 
of  the  income,  free  and  clear  of  their 


debts.  If  there  wad  no  restriction  in 
transit,  the  fund  became  liable  to 
execution  the  moment  the  trust  end- 
ed." 

.  There  is  no  substantial  difference 
between  that  case  and  this,  and 
what  is  said  there  should  be  applied 
here.  Under  this  view  of  the  case, 
it  is  not  Necessary  to  consider  the 
right  of  the  claimant  under  her 
attachment. 

Decree  affirmed  at  the  cost  of  ap- 
pellant. 


ANNOTATION. 

Protection  of  principal  in  transmisMon  to  beneficiary  of  income  of  q>endtfarift 

trust. 


Whether  the  principal  of  a  spend- 
thrift trust  which,  at  the  expiration  of 
the  trust,  is  to  be  handed  over  to  the 
beneficiary,  is  to  be  protected  in  trans- 
mission to  him,  will  depend  upon  the 
intention  manifested  by  the  creator  of 
the  trust. 

The  reported  case  (Re  Hall,  ante, 
856)  appears  to  warrant  the  general- 
ization that  no  inference  of  an  inten- 
tion to  protect  the  principal  of  a  fund 
in  which  a  spendthrift  trust  is  cre- 
ated, in  transmission  to  the  bene- 
ficiary, arises  from  the  existence  of 
such  a  trust  in  respect  of  the  income. 
Such  a  generalization  is  in  harmony 
with  the  principle  that  the  existence 
of  the  restraints  necessary  to.  consti- 
tute a  spendthrift  trust  will  not  read- 
ily be  presumed.  Thus,  in  Heaton  v. 
Dickson  (1910)  153  Mo.  App.  312,  138 
S.  W.  159,  it  is  said  that  although  one 
may  settle  an  estate  in  trust  with  an 
equitable  use  to  another  for  life,  with 
a  limitation  against  alienation,  and 
free  from  the  claims  of  creditors,  the 
presumption  of  the  law  is  that  he  has 
not  done  so  unless  either  express 
words  to  that  eifect  are  set  forth,  or 
a  clear  and  undoubted  intention  to  the 
same  end  is  manifested. 

It  was  accordingly  held  in  the  re- 
ported case,  that  the  beneficiary 
might,  during  the  existence  of  the 
trust,  make  a  valid  assignment  of  the 
corpus,  which  would  take  effect  imme- 
diately upon  the  termination  of  the 


-  trust.  Although  it  may  seem  rather 
odd  that  one  whose  control  over  the 
income  is  so  restricted  during  the  ex- 
istence of  the  trust  should  have  at  the 
same  time  an  unrestricted  right  to  as- 
sign or  encumber  the  corpus  of  the 
trust  fund,  it  must  be  remembered 
that  spendthrift  trusts  are  allowed, 
not  because  the  law  concerns  itself 
for  the  donee,  but  in  order  to  give 
effect  to  the  will  of  the  donor. .  Where 
the  donor  only  assumes  to  protect  the 
income,  no  inference  can  be  drawn 
other  than  of  an  intention  to  assure 
the  income  to  the  beneficiary  during 
the  continuance  of  the  trust,  and  it  is 
not  to  be  inferred  that  the  donor  in- 
tended that  the  trust  fund  should  pass 
intact  into  the  hands  of  the  beneficiary 
at  the  expiration  of  the  trust  period. 
•  Of  course,  the  fact  that  the  ben- 
eficiary may  have  the  right  to  make  a 
.disposition  of  the  corpus  during  the 
trust  period  which  will  become  effec- 
tive at  the  termination  of  such  period 
will  not  affect  the  trust.  The  ben- 
eficiary of  a  valid  and  subsisting 
spendthrift  trust  cannot  alienate  the 
trust  property  so  as  to  affect  the  right 
of  the  trustee  to  the  possession  there- 
of, and  defeat  the  object  of  the  trust. 
Moore  v.  Sinnott  (1903)  117  Ga.  1010, 
44  S.  E.  810 ;  Re  Hall  (reported  here- 
with) ante,  855. 

Before  proceeding  to  the  considera- ' 
tion   of  the  cases   dealing  with   the 
effect  of  language  used  by  the  creator 
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Df  the  trust  to  protect  the  property  in 
transmission  to  the  donee,  attention 
may  be  called  to  the  doubt  expressed  in 
Winslow  V.  Rutherford  (1911)  59  Or. 
124,  114  Pac.  930,  in  which  the  court 
said :  "In  all  the  cases  cited  by  coun- 
sel relating  to  spendthrift  trusts,  we 
Iiave  not  found  one  in  which  the  ulti- 
mate title  to  the  corpus  of  the  trust  in 
any  event  or  at  any  age  was  to  pass  to 
the  Cestui  que  trust;  and,  while  we  are 
not  prepared  to  say  that  in  ,no  in- 
stance can  a  spendthrift  trust  exist 
where  the  estate  may  finally  vest  in 
the  cestui  que  trust,  the  rarity  of  such 
instances  fumiflh^es  a  strong  presump- 
tion that  a  trust  terminable  at  a  par- 
ticular date  or  upon  the  happening 
of  a  particular  event  is  not  a  spend- 
thrift trust."  On  principle,  however, 
it  would  seem  that  there  can  be  no  ob- 
jection to  the  creation  of  a  spendthrift 
trust  to  continue  for  a  certain  period, 
notwithstanding  the  beneficiary  is  also 
to  receive  the  corpus  upon  the  expira- 
tion of  the  trust,  so  long  as  the  trust  is 
not  terminable  at  his  option. 

Inataaces  la  wUeh  «  tm«t  fond  Ium 
been  Keld  to  be  protected  ia  trsaa- 
mlaalont 

In  White'  v.  Williams  (1912)  172 
Hi.  App.  630,  where  testator  created 
a  trust  to  pay  the  net  income  "in  semi- 
annual instalments  in  cash  into  the 
hands  of  my  son,  Henry  E.  Huck,  in 
person  as  long  as  he  lives  and  not 
upon  any  written  or  verbal  order  nor 
upon  any  assignment  or  transfer  by 
said  Henry  E.  Huck,  and  in  no  event 
shall  said  Henry  E.  Huck  have  the 
right  or  power  to  anticipate  his  share 
of  said  income  by  any  order  on  said 
^stees,  or  other  voluntary  transfer, 
or  by  application  of  law  by  virtue  of 
any  attachment,  judgment,  decree,  or 
other  legal  proceedings  against  him," 
and  further  provided  that  "this  trust 
shall  continue  for  and  during  the  life 
of  said  Henry  E.  Huck,  unless  the 
same, is  sooner  terminated  by  the  di- 
rection of  said  Henry  E.  Huck  and 
the,  consent  of  at  least  one  of  said 
trustees;  and  in  case  such  trust  is 
terminated  by  said  Henry  E.  Huck 
and  said  trustees,  then  said  trustees 
are  directed  to  pay  the  entire  corpus 
of  the  estate  then  in  their  hands,  to- 


gether with  such  income  which'  ac- 
crued from  the  same  as  they  have, 
unto  said  Henry  E.  Huck,"  —  it  was 
held  that  both  the  fund  and  the  income 
thereof  were  put  beyond  the  reach  of 
the  son's  creditors  until  after  the 
trustees  should  have  paid  the  same 
over  to  him  in  person;  and  that  as 
such  fund  was  also  beyond  his  own 
control  until  it  should  be  paid  into  his 
hands,  an  assignee  of  the  son  took 
nothing  by  the  assignment. 

In  Southern  Nat.  L.  Ins.  Go.  v.  Ford 
(1913)  151  Ky.  476,  152  S.  W.  242, 
where  testator  bequeathed  to  his  son 
all  his  property,  "to.  be  held  in  trust  by 
the  Fidelity  Safety  Vault  &  Trust 
Company  of  Louisville,  Kentucky,  un- 
til he  is  twenty-five  years  of  age  and 
then  he  is  to  have  possession  and  con- 
trol of  the  same.  Said  trustee  is  to 
superintend  his  property  and  see  that 
the  interest  of  my  son  is  protected  and 
that  he  is  properly  provided  for  ac- 
cording to  his  means,"  it  was  held  that 
the  son  could  not  encumber  or  convey 
the  property  before  he  reached  the 
specified  age. 

In  Boston  Safe  Deposit  &  T.  Co.  v. 
Collier  (1916)  222  Blasa  390,  111  N. 
E.  163,  Ann.  Cas.  1918C,  962,  where 
the  testator  had  created  a  trust  to  pay 
over  income  to  a,  son's  surviving  chil- 
dren or  the  issue  then  living  of  de- 
ceased children  until  a  certain  date, 
"when  the  principal  is  to  be  dis- 
tributed in  equal  shares  among  his 
then  surviving  children,  and  the  issue 
then  living  of  any  deceased  child,"  and 
also  provided:  "It  is  my  will  that 
every  payment  of  income  or  principal 
hereinbefore  directed  or  devised  to  be 
made  shall  be  made  personally  to  the 
persons  to  whom  they  are  devised  or 
upon  their  order  or  receipt  in  writing 
in  either  case  free  from  the  interfer- 
ence or  control  of  the  creditors  of  such 
persons  and  never  by  way  of  anticipa- 
tion or  assignment,"  it  was  held  that 
the  distributive  share  of  a  grandson 
should  be  paid  to  him  rather  tiian  to 
his  trustee  in  bankruptcy. 

In  Beck's  Estate  (1890)  133  Pa.  51, 
19  Am.  St.  Rep.  223,  19  Atl.  302,  a  pro- 
vision in  a  will  that  a  bequest  to  a 
certain  person  is  expressly  upon  condi- 
tion that  it  will  not  be  liable  to  be  at- 
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tacHed  or  seized  for  the  debt  of  the 
legatee,  but  that  the  ivhole  amount 
shall  be  paid  directly  to  the  legatee  by 
the  executor  without  diminution  for 
the  payment  of  such  indebtedness,  was 
held  effective  to  protect  the  fund  in 
transit  from  the  executor  to  the 
legatee,  the  court  saying:  "It  is  true 
the  trust  would  end  the  moment  the 
money  was  paid  to  the  legatee,  but 
during  the  transit,  while  the  money  re- 
mained in  his  hands,  it  was  as  much 
protectied  from  creditors  as  if  a  sep- 
arate trust  had  been  created  for  that 
purpose..  It  was  the  right  of  the  testa- 
trix to  say  that  her  estate  should  not 
go  to  pay  her  stepdaughter's  creditors. 
She  had  said  so  as  emphatically  as 
language  can  express  it,  for  the  time 
that  the  money  remains  in  the  hands 
of  her  executor.  Does  the  fact  that  she 
did  not  protect  it  further  by  raising  up 
another  trustee  of  the  fund  after  it 
left  the  executor's  hands  destroy  the 
trust  she  did  create,  and  nullify  the 
positive  directions  of  the  will  that  it 
should  not  be  attached  in  transit? 
Why  shall  the  will  of  the  testator  be 
defeated  in  this  respect?  She  had 
a  right  to  do  what  she  willed  with 
her  own.  The  creditors  of  her 
legatee  had.no  claim  upon  he^  estate, 
and  when  she  directed  that  the  share 
should  be  paid  to  her  stepdaughter, 
and  not  to  the  creditors  of  the  latter, 
who  shall  gainsay  her?  The  creditor 
is  not  injured  and  has  no  right  to  com- 
plain." 

And  in  Goe's  Estate  (1891)  146  Pa. 
431,  28  Am.  St.  Rep.  805,  23  Atl.  383, 
a  testamentary  provision  that  "it  is 
my  distinct  will  and  desire  that  none 
of  the  effects  real,  personal,  or  mixed 
as  above  devised  and  bequeathed  to 
my  children  or  to  either  of  them  can 
be  seized  upon  or  levied  upon  for  any 
debt  or  claim  whatsoever  against  my 
husband,  Henry  B.  Goe,  or  against  any 
one  of  my  said  children,"  was  held  ef- 
fective to  protect  the  property  in  its 
transit  from  the  executor  to  the 
legatee. 

In  Siegwarth's  Estate  (1910)  226 
Pa.  591,  134  Am.  St.  Rep.  1086,  75  Atl. 
842,  where  testatrix  provided  that  the 
share  of  her  estate  given  to  her  sons 
should  be  held   by  her  executor  in 


trust  for  them,  "but  no  part  of  the 
principal  of  said  estate  is  to  be  given 
to  my  said  sons  .  .  .  for  five  years 
after  my  death,  and  then  only  when  in 
the  judgment  of  my  executor,  they 
shall  have  proven  themselves  to  be  en- 
tirely competent  and  qualified  to  take 
proper  care  of  same,  at  which  time  the 
said  trustee  shall  pay  the  same  over 
to  my  said  sons,"  it  was  held  that  a 
son  could  not  assign  or  sell  such  share 
during  the  continuance  of  the  trust. 

In  Brubaker  v.  Huber  (1889)  2  Pa. 
Dist.  R.  703,  it  was  held  tiiat  a  provi- 
sion that  "none  of  such  trust  money 
nor  the  income  thereof  shall  be  liable 
for  the  payment  of  any  debts  of  my 
said  son  Jacob,  nor  in  any  manner  lia- 
ble to  attachment  in  their  hands,  they, 
my  executors,  to  pay  the  income  there- 
of annually  to  my  said  son  Jacob,"  was 
effective  to  protect  the  corpus  as  well 
as  the  income ;  and  that  its  effect  was 
not  destroyed  by  a  further  provision 
giving  the  executors  a  discretion  to 
pay  the  whole  or  a  part  of  the  legacy 
to  the  said  cestui  que  trust. 

In  Hartman's  Estate  (1906)  31  Pa. 
Super.  Ct.  152,  a  testamentary  provi- 
sion that  none  of  the  gifts  made  in  fa- 
vor of  any  of  the  testatrix's  children 
"shall  be  liable  to  be  attached  or 
seized,  or  in  any  manner  pledged,  ap- 
propriated, disposed  of  or  parted  with 
by  anticipation  or  before  the  came 
shall  have  accrued  or  become  payable, 
but  the  whole  amounts  of  their  respec- 
tive shares  shall  be  for  their  respec- 
tive, sole,  separate  and  exclusive  use 
and  benefit,  and  shall  be  paid  over  and 
distributed  by  my  executor  or  admin- 
istrator directly  to  them,  as  the  par- 
ties entitled  thereto,  without  diminu- 
tion for  the  pajrment  of  any  debt  or 
liabilities  whatever  in  transit  from 
said  executor  or  administrator  to 
them,"  was  held  effective  to  invalidate 
an  assignment  of  a  son's  interest  in 
the  estate. 

In  Staub  v.  Williams  (1880)  .6  Lea 
(Tenh.)  458,  testatrix,  who  had  pro- 
vided by  will  for  an  equal  division  of 
her  property  among  her  children,  by 
codicil  directed  that  "in  place  of  de- 
vising those  parts  of  my  estate  which 
are  devised  in  said  will  to  my  sons 
[naming  them]  directly  to  them,  I  do 
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lereby  devise  the  same  to   [certain 
persons]  as  trustees  with  liberty  to 
my  said  trustees  to  convey  the  same 
to  each  of  said  sons  respectively,  or  in 
the  event  of  the  death,  of  either,  to  the 
heirs  at  law  of  suck  deceased  son,  or 
in  such  other  mode  as  my  said  trustees 
may  deem  proper.    Said  trustees  are  to 
exercise  a  sound   discretion  in  con- 
trolling the  use  and  enjoyment  of  said 
property  and  .also  in  regard  to  the  con- 
veyance of  the  same  in  such  manner  as 
to  prevent  the  same  from  being  sold 
by  execution  or  squandered.    The  in- 
tent of  this  codicil  being  that  neither 
of  my  sons  is  to  enjoy  said  property 
except  with  the  assent  and  under  the 
directions  of  my  said  trustees."    In  a 
subsequent    codicil,    she    said:      "In 
executing  the  powers  conferred  by  my 
6rst  codicil,  I  wish  my  executors  and 
trustees  in  the  division  of  my  estate 
to  be  guided  and  controlled  by  the 
leading  objects  and  motives  contained 
in  the  original  will,  the  most  promi- 
nent of  which  are,  to  make  a  just  and 
equal    distribution    of    my    property 
among  my  children  or  those  represent- 
ing them,  but  to  do  this  in  such  a  man- 
ner as  to  prevent  the  shares  ultimately 
designed,  for  them  from  being  sub- 
jected to  the  satisfaction  of  unjust 
judgments  which  I  am  under  no  legal 
or  moral  obligation  to  pay  or  provide 
for.    For  the  attainment  of  these  ends 
it  was  and  is  my  intention  to  vest,  in 
my  said  executors  and  trustees  the 
same  unlimited  power  and  discretion 
which  I  could  exercise  myself  if  living, 
and  not  to  be  subject  to  the  control  of 
my  children  or  of  their  creditors,  real 
or  imaginary."   It  was  held  that  these 
provisions  were  effective  to  protect  the 
corpus  from  the  creditors  of  the  ben- 
eficiaries., 

iBstaaoM  in  irUoh  s  tnut  fond  luw 
beeii  beld  not  to  bo  proteoted  la. 
tsnuuminlon. 

See  in  this  connection,  the  reported 
case  (Re  Hall,  ante,  855).- 

In  McCandless's  Estate  (1910)  68 
Pittsb.  L.  J.  (Pa.)  28,  where  a  testa- 
tor gave  his  estate  in  trust  to  collect 
and  pay  income  to  his  wife  during  her 
life,  and  at  her  death  to  continue  for 
ten  years  thereafter  to  collect  and  re- 
ceive the  entire  income  or  profit  de- 


rived therefrom  and  to  pay  the  same 
to  his  sons  "in  equal,  quarterly  pay- 
ments, free  and  clear  from  all  liabil- 
ity for  any  debts  of  my  said  sons  and 
not  subject  to  anticipation,  at  the  ex- 
piration of  which  period  my  estate 
shall  be  divided  and  equal  parts  or 
shares  thereof  transferred  and  paid 
over  to  my  said  two  sons  and  their 
heirs  forever,"  it  was  held  that  while 
the  provisions  of  the  spendthrift  trust 
incidentally  protected  the  corpus 
from  execution  during  the  period  of 
the  trust,  since  there  could  be  no  in- 
come without  the  trustee's  possession 
of  the  corpus,  there  was  neither  ex- 
press nor  implied  provision  for  pro- 
tection in  transmission  to  the  ben- 
eficiaries of  the  corpus  at  the  end  of 
the  trust,  and  therefore  that  a  valid 
assignment  might  be  made  by  the 
beneficiary  pending  the  trust. 

In  Havens  v.  Healy  (1853)  15  Barb. 
(N.  Y.)  296,  it  was  held  that  the  terms 
of  an  instrument  creating  a  trust  for 
the  benefit  of  the  creator's  son  Joshua, 
"to  be  paid  to  him  in  small  sums  for 
the  support  of  himself  and  family  or 
otherwise  as  said  [trustee]  shall  de- 
cide, or  for  a  home  to  be  kept  in  trust 
for  said  Joshua,"  were  insufficient  to 
protect  the  corpus  of  the  fund  in 
transmission  to  the  beneficiary,  but 
that  the  interest  was  assignable  by 
him,  and  would  vest  in  assignees  un- 
der bankrupt  and  insolvent  acts,  and 
was  liable  to  be  reached  by  a  cred- 
itors' bill. 

Although  the  point  is  outside  the 
scope  of  this  note,  it  may  be  of  inter- 
est to  the  reader  to  know  that  it  has 
been  held  that  if  it  is  within  the  power 
of  the  beneficiary  to  terminate  the 
trust  at  any  time,  the  provisions  as- 
suming to  preserve  the  income  from 
the  claims  of  creditors  are  ineffectual. 

Thus,  a  devise  of  real  and  personal 
property  in  trust  to  hold  for  three 
years  and  permit  a  designated  person 
to  enjoy  the  personalty  and  income  of 
the  realty  free  from  the  claim  of  cred- 
itors, and  at  the  end  of  that  time,  or 
sooner,  if  desired  by  the  beneficiary,  to 
convey  the  deed  to  any  person 
designated  by  the  beneficiary,  is  in- 
valid as  a  spendthrift  trust,  since  the 
entire  disposition  of  the  property  is 
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within  the  control  of  the  beneficiary. 
Morgan's  Estate  (1909)  223  Pa.  231, 
25  L.R.A.(N.S.)  236,  132  Am.  St.  Rep. 
732,  52  Atl.  498. 

So,  also  in  Groom  v.  Ocala  Plumbing 
&  Electric  Co.  (1911)  62  Fla.  460,  57 
So.  243,  it  is  held  that  where  a  deed 
creating  a  spendthrift  trust  further 
provides  that  the  trustees  named 
therein  shall  convey  all  or  any  part  of 
the  corpus  of  the  property  conveyed 
thereby  to  the  named  cestuia  que 
trustent  or  to  their  assigns,  as  they 
may  direct,  upon  their  joint  request, 
expressed  in  writing,  this  provision 
virtually  gives  to  the  cestuis  que 
trustent  therein  such  absolute  do- 
minion over  the  property  as  to  vest  in 
them  or  their  assigns  an  absolute  title 
to  the  property,  and  such  deed  does 
not  exempt  the  property  from  the 
debts  of  such  cestuis  que  trustent. 

And  in  Ullman  v.  Cameron  (1906) 
186  N.  Y.  339, 116  Am.  St.  Rep.  533,  78 
N.  E.  1074,  a  testamentary  trust  by  the 
terms  of  which  the  husband  of  the 
testatrix  was  to  receive  all  the  income 


and  such  part  of  the  principal  aa 
might  be  necessary  for  his  support 
and  maintenance,  and  containing  the 
further  provision  that  if  he  should  de- 
cide to  engage  in  any  business  or  en- 
terprise, then  the  trustee  was  to  pajr 
to  him  upon  notice  the  whole  or  any 
part  of  such  principal,  was  held  void 
as  against  creditors. 

And  in  Hallett  v.  Thompson  (1836) 
6  Paige  (N.  Y.)  588,  it  was  held  that 
creditors  of  a  legatee  could  reach  a 
legacy  which,  by  the  will,  was  to  be 
retained  in  the  hands  of  the  executors, 
who  were  to  put  it  on  interest  and  pay 
the  annual  interest  to  the  legatee  for 
life  unless  he  should,  by  a  legal  writ- 
ten instrument,  require  the  payment  of 
the  principal  of  the  legacy  to  himself, 
in  which  case  the  whole  was  to  be  paid 
to  him;  the  will  also  providing  for 
the  disposal  of  the  legacy  by  will,  and 
providing  that  neither  the  legacy  nor 
the  interest  should  be  liable  for  the 
payment  of  the  legatee's  debts. 

E.  S.  0. 


E.  C.  BESSELIEU  et  al.,  Receivers  of  the  Southern  Mutual  Home  &  Real 

Estate  Company, 

V. 

C.  C.  BROWN  et  .al.,  Appta. 

ITorth  Carolina  Supretne  Court  — January  a,  1910. 

(—  N.  C.  — ,  97  S.  E.  743.) 

Corporation  —  money  embezzled  by  official  —  liability  of  directors. 

1.  Directors  of  a  corporation  vrho  neglect  to  attend  directors'  meet' 
ings,  and  leave  the  corporate  business  largely  to  the  control  and  manage- 
ment of  an  officer  without  control,  direction,  or  restraint,  may  be  liable  at 
the  suit  of  its  receiver  to  make  good  money  embezzled  by  such  &fiicer. 

[See  note  on  this  question  beginning  on  page  867.] 


Same  —  liability  of  directors. 

2.  The  directors  and  managing  of- 
ficers of  a  corporation  may,  in  proper 
instances,  be  held  liable  for  loss  and 
depletion  of  the  corporation's  assets, 
due  to  their  wilful  or  negligent  failure 
to  perform  their  official  duties. 
Same  —  errors^  of  judgment  —  liabil- 
ity. 

3.  Directors  and  managing  officers 
of  a  corporation  are  not,  as  a  rule,  lia- 


ble to  stockholders  for  mere  errors  of 
judgment,  nor  for  slight  omissions 
from  which,  a  loss  which  results  to  the 
corporation'could  not  have  reasonably 
been  expected. 
Same  —  measure  of  care  required. 

4.  Directors  and  managing  officers 
of  a  corporation  are  required  to  give 
their  positions  of  trust  the  careful  at- 
tention which  a  prudent  man  should 
exercise  in  like  circumstances,  and 
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charged  with  a  like  duty  in  the  con- 
duct of  his  own  affairs  of  a  similar 
kind. 

Parties  —  action  against  directors  of 

corporation. 

6.  In  case  of  breach  of.  duty  by  di- 
rectors and  managing  ofBc'ers  of  a  cor- 
poration, causing  loss  of  its  assets.-the 
corporation  may  sue,  and  in  case  of  its 
insolvency,  the  action  can  be  main- 
tained by  a  receiver. 

Same  —  corporatiou 

6.  Where  directors  of  a  corporation 
commit  a  wrong  against  it  by  neglect- 
ing to  supervise  the  acts  of  one  of  its 
officers,  so  that  he  is  enabled  to  em- 
bezzle its  funds,  the  corporation 
or  its  representative  should  be  a  party 
to  a  suit  to  hold  them  liable  for  the 
loss. 

Receiver  —  corporation  —  stockhold- 
er^ neglect  as  defense  to  action. 

7.  A  receiver  of  an  insolvent  cor- 
poration cannot  be  prevented  from 
maintaining  an  action  against  direct- 
ors whose  negligence  has  caused  loss 
of  assets,  to  satisfy  claims  of  cred- 


v.  BROWN.  868 

91  B.  a.  lit.) 

itors}  by  the  fact  that  stockholders,  by 
neglecting  to  hold  regular  meetings, 
failed  to  have  the  mismanagement  cor- 
rected. 

Pleading  —  demurrer  —  scope. 

8.  A  demurrer  must  restrict  itself 
to  the  facts  as  they  appear  in  the  com- 
plaint. 

Same  —  demurrer  —  question  open. 

9.  Neglect  on  the  part  of  the  stock- 
holders of  a  corporation  seeking  to 
recover  against  directors  for  permit- 
ting an  officer  to  embezzle  its  funds 
cannot  be  raised  by  demurrer  if  the 
facts  do  not  appear  on  the  face  of  the 
complaint. 

Estoppel  —  OHiporatioii  —  acc^>tance 
of  settlement. 

10.  A  corporation  is  not  estopped  to 
hold  directors  liable  for  money  em- 
bezzled through  their  neglect  by  an  of- 
ficer of  the  corporation,  by  accepting 
and  retaining  the  proceeds  of  a  settle- 
ment made  by  them  with  the  default- 
ing officer  for  a  less  amount  than  was 
due  from  him. 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for  New 
Hanover  County,  overruling  a  demurrer  to  the  complaint  in  an  action 
brought  to  recover  for  loss  of  assets  of  the  insolvent  company,  alleged  to 
have  been  caused  by  the  negligent  acts  of  defendants.   Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   E.   K.  Bryan  and  Robert     duly  granted,  the  present  suit  was 


Ruark  for  appellants. 

Messrs.  A.  G.  Ricaud  and  E.  T.  Bur- 
ton for  appellees. 

Hoke,  J.,  delivered  the  opinion  of 
the  court: 

The  complaint  alleges  that  in  1904 
the  company  in  question  was  duly 
incorporated  and  organized,  pursu- 
ant to  the  laws  of  the  state,  and  en- 
gaged in  the  trahsaction  of  business 
as  contemplated  by  the  charter,  etc ; 
that  in  1916,  on  petition  filed  and  ap- 
proved by  two  thirds  of  the  stock- 
holders, the  company  was  declared 
insolvent,  and  plaintiffs  appointed 
receivers,  and  authorized  and  direct- 
ed to  collect  and  take  charge  of  com- 
pany's assets,  etc.,  the  order  ap- 
pointing said  receiver  containing, 
among  other  things,  a  judgment 
against  the  company  in  favor  of  A. 
C.  Dawson  for  $848.70,  which  is  an- 
nexed and  made  part  of  the  com- 
plaint as  exhibit  A,  and  on  leave 


instituted  against  defendants,  the 
directors,  some  of  whom  were  also 
members  of  the  executive  commit- 
tee and  managing  officers  of  the 
company.  It  was  further  alleged,  in 
effect,  that  the  defendants,  who  had 
long  been  directors  of  the  company, 
and  some  of  whom,  as  stated,  were 
its  managing  officers  and  members 
of  the  executive  committee,  had  ut- 
terly failed  to  attend  to  the  business 
of  the  company  or  to  perform  the 
duties  incumbent  upon  them  and  in> 
cident  to  their  respective  positions, 
but  had  turned  over  the  entire  man- 
agement of  the  company  and  its 
business  and  the  custody  and  care  of 
its  assets  to  one  M.  C.  Hammond, 
the  secretary,  and  without  any  su- 
pervision or  control  on  their  ovni 
part;  that  they  did  not  attend  the 
directors'  meetings,  as  required; 
they  took  no  bond  from  said  Ham- 
mond, did  not  have  his  accounts- 
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audited,  nor  even  require  any  re- 
ports from  him,  with  the  result  that 
he  made  away  with  the  company's 
assets,  to  the  amount  of  $12,636.19, 
causing  its  insolvency,  and  in  July, 
1915,  had  written  a  letter  to  one  of 
defendants,  C.  C.  Brown,  confessing 
his  default,  which  is  also  made  a 
part  of  the  complaint.  It  is  further 
alleged  that  the  directors  took  a 
mortgage  from '  the  sister  of  said 
Hammond  to  secure  $6,000  of  the 
sum  embezzled  by  him,  and  there- 
after the  directors  wrongfully  ac- 
cepted $3,000  in  adjustment  of  the 
compiuiy's  claim  against  Hammond. 
Having  set  forth  these  matters  with 
great  fullness  of  detail,  averment  is 
further  made,  in  §  26  of  the  com- 
plaint :  "That  said  defendants  were 
further  guilty  of  reckless  negligence 
in  failing  to  discharge  their  duties 
as  trustees,  by  reason  of  being  di- 
rectors of  said  company,  in  that 
they  failed  and  neglected  to  hold 
and  attend  meetings  as  directors,  as 
required  by  law  and  the  by-laws  of 
the  company,  in  order  to  look  after, 
scrutinize,  and  protect  the  business 
of  the  corporation  and  the  interests 
of  the  stockholders  and  creditors  of 
same.  That  during  the  year  1914 
there  was  only  one  directors'  meet- 
ing for  the  entire  year,  which  was 
held  on  the  22d  day  of  January, 

1914,  and  there  was  no  other  meet- 
ing of  the  board  of  directors  until 
January  21,  1915,  and  that  there 
was  no  other  meeting  until  after 
the  defalcation  of  Hammond  was 
acknowledged  by  him,  in  August, 

1915,  and  during  this  period  of  time, 
from  January,  1914,  until  August, 
1915,  the  business  of  the  corpora- 
tion was  left  almost  entirely,  if  not 
wholly,  to  the  management,  control, 
supervision,  and  destruction  of  a 
self-confessed  embezzler,  without 
any  restraint,  control,  or  direction 
whatever  from  any  other  source." 

Judgment  is  then  asked  for  the 
amount  of  the  loss,  due  to  the  inat- 
tention and  neglect  of  the  defend- 
ants, etc. 

It  is  fully  established,  in  this  ju- 
risdiction and  elsewhere,  that  the  di- 
rectors and  managing  officers  of  a 


corporation  are  to  be  properly  con- 
sidered and  dealt  with  as  trustees  or 
quasi  trustees  in  respect  to  their 
corporate  management,  and  may,  in 
proper  inst^ces,  be  c.rpor.«o— 
held  liable  lor  loss  uabiuty  of 
or  depletion  of  the  *«'*»*»"• 
company's  assets,  due  to  their  wilful 
or  negligent  failure  to  perform  their 
official  duties.    They  are  not,  as  a 
rule,  responsible  for  s^^^„  „, 
mere  errors  of  judg-  jndKment- 
ment     (Fisher     v.  »•"""''• 
Fisher,  170  N.  C.  378,  87  S.  E.  113, 
and  authorities  cited),  nor  for  slight 
omissions,  from  which  the  loss  com- 
plained of  could  not  have  reasonably 
been  expected;  but,  where  they  ac- 
cept these  positions  of  trust,  they 
are  expected  and  required  to  give 
them  the  care  and  attention  that  a 
prudent  man  should  exercise  in  like 
circumstances  and  charged  with  a 
like    duty;    usually  B^e_„e*ni-e 
the    care    that    he  o«  ore 
shows  in  the  con-  '•«"»"*• 
duct  of  his  own  affairs  of  a  similar 
kind;  and  if  there  is  a  breach  of 
legal  duty  in  this  respect,  causing  a 
loss  of  the  company's  assets,  the 
corporation  may  sue,  and,  in  case  of 
insolvency,  the  ac- ^, 

tlOn    can    be    mam-   asalaat  aireo- 

tained  by  the  re-  *«7po»tion. 
ceiver.  Pittsburg 
Steel  Co.  V.  Davidson  Hardware  Co. 
175  N.  C.  450, 95  S.  E.  896 ;  Whitlock 
V.  Alexander,  160  N.  C.  465, 76  S.  E. 
538;  Pender  v.  Speight,  169  N.  C. 
612,  75  S.  E.  851 ;  Mclver  v.  Young 
Hardware  Co.  144  N.  C.  478,  119 
Am.  St.  Rep.  970, 57  S.  E.  169 ;  Hous- 
ton v.  Thornton,  122  N.  C.  365,  65 
Am.  St.  Rep.  699,  29  S.  E.  827;  Sol- 
omon V.  Bates,  118  N.  C.  311,  54  Am. 
St.  Rep.  725,  24  S.  E.  478;  Town- 
send  V.  Williams,  117  N.  C.  330,  23 
S.  E.  461;  Hill  v.  Pioneer  Lumber 
Co.  113  N.  C.  178,  21  L.R.A.  560,  37 
Am.  St.  Rep.  621,  18  S.  E.  107; 
Briggs  V.  Spaulding,  141  U.  S.  132, 
35  L.  ed.  662,  11  Sup.  Ct  Rep.  924; 
Fisher  v.  Parr,  92  Md.  245,  48  Atl. 
621 ;  Olney  v.  Connecticut  Land  Co. 
16  R.  L  597,  5  L.R.A.  361, 27  Am.  St. 
Rep.  767,  18  Atl.  181;  Hodges  v. 
New  England  Screw  Co.  1  R.  L  312, 
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53  Am.  Dec.  624;  Williams  v.  Mc- 
Kay, 40  N.  J.  Eq.  189,  53  Am.  Rep. 
.  775;  Bosworth  v.  Allen,  168  N.  Y. 
157,  55  L.R.A.  751,  85  Am.  St.  Rep. 
667,  61  N.  E.  163;  Cook,  Corp.  §§ 
701-703,  869;  2  Thomp.  Corp.  § 
1410;  3  Pom.  Eq.  Jur.  §§  1090  et 
seq. ;  Clark,  Corp.  p.  515. 

In  Briggs  v.  Spaulding,  141  U.  S. 
132,  85  L.  ed.  662,  11  Sup.  Ct.  Rep. 
924,  the  controlling  principle  is  stat- 
ed as  follows:  "Directors  of  a  na- 
tional bank  must  exercise  ordinary 
care  and  prudence  in  the  adminis- 
tration of  the  affairs  of  a  bank,  and 
this  includes  something  more  than 
officiating  as  figureheads.  They  are 
entitled  under  the  law  to  commit  the 
banking  business,  as  defined,  to 
their  duly  authorized  officers;  but 
this  does  not  absolve  them  from  the 
duty  of  reasonable  supervision,  nor 
ought  they  to  be  permitted  to  be 
shielded  from  liability  because  of 
want  of  knowledge  of  wrongdoing,  if 
that  ignorance  is  the  result  of  gross 
inattention." 

In  Fisher  v.  Parr,  92  Md.  245,  48 
Atl.  621,  it  is  held  amOng  other 
things :  "Equity  has  jurisdiction  of 
a  bill  filed  by  a  corporation,  or  by  its 
receivers  when  insolvent,  to  enforce 
the  personal  liability  of  the  directors 
of  the  corporation  for  negligence  in 
the  performance  of  their  duties.  Di- 
rectors or  managers  of  a  corpora- 
tion are  required  to  perform  their 
duties  with  reasonable  skill  and 
care,  and  are  answerable  for  neglect 
to  exercise  that  degree  of  prudence 
that  men  generally  exercise  in  their 
own  affairs  under  like  circum- 
stances. It  is  not  enough  that  direc- 
tors employ  officers  and  agents  of 
good  character  and  skill,  but  the  con- 
duct of  the  agents  must  be  watched 
with  such  vigilance  as  a  discreet 
business  man  would  exercise  over 
his  own  affairs.  The  directors  are 
liable  if  they  suffer  the  corporate 
prop«rty  to  be  lost  by  gross  inat- 
tention to  the  duties  of  their  trust, 
and  are  not  relieved  from  liability 
because  they  had  no  actual  knowl- 
edge of  wrongdoing,  if  that  igno- 
rance was  the  result  of  gross  negli- 
gence." 

2  A.L.R.— 55. 
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In  that  case  Associate  Justice 
Fowler,  delivering  his  learned  and 
well-considered  opinion,  makes  fur- 
ther reference  to  the  duty  properly 
imposed  upon  directors  as  follows: 
"What,  then,  is  the  care  which  is 
required  of  directors?  There 
ought  to  be  no  difficulty  about  the 
answer  to  this  question.  Directors 
are  selected  by  the  stockholders  to 
manage  the  concerns  of  the  corpo- 
ration, and  it  would  seem,  there- 
fore, to  require  no  authority,  nor, 
indeed,  more  than  the  bare  state- 
ment of  the  fact,  that,  as  Lord 
Hatherley  said  in  Land  Credit  Co. 
V.  Fermoy,  L.  R.  5  Ch.  770,  'if  the 
directors  sleep,  instead  of  being 
awake,  their  being  asleep  could  not 
exempt  them  from  the  conse- 
quences of  not  attending  to  the 
business  of  the  company.'  It  is 
not,  of  course,  to  be  expected  that 
the  directors  shall  attend  to  the 
current  business ;  but  they  must,  at 
their  peril,  give  such  attention  to 
and  so  manage  the  concerns  of  the 
company  that  they  may  be  able  at 
all  times  to  know  what  their  exec- 
utive officers  and  other  agents,  as 
well  as  their  fellow  directors,  are 
doing,  and  how  they  are  acting  in 
respect  to  the  funds  and  property 
of  the  corporation.  In  Williams  v. 
McKay,  40  N.  J.  Eq.  189,  53  Am. 
Rep.  775,  Chief  Justice  Beasly  said: 
*I  entirely  repudiate  the  notion 
that  this  board  of  managers  could 
leave  the  entire  affairs  of  this 
bank  to  certain  committeemen,  and 
then,  when  disaster  to  the  innocent 
and  helpless  cestuis  que  trustent 
ensued,  stifle  all  complaints  of  their 
neglect  by  sasang:  We  did  not  do 
these  things  and  we  know  nothing 
about  them.  .  .  .  The  neglectful 
acts  in  question  cannot  be  regarded 
by  the  court  as  isolated  instances, 
for  they  run  through  the  whole 
period  of  the  life  of  the  institution, 
and  thus  evince  a  systematic  and 
habitual  disregard  of  the  com- 
pany's charter,  and  a  veiy  striking 
indifference  to  the  security  of  the 
money  held  in  trust  by  them.' " 

Under  the  doctrine  as  declared 
and  approved  in  these  well-consid- 
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ered  authorities,  the  plaintiff  has 
undoubtedly  set  forth  a  good  cause 
of  action,  and  if,  on  the  hearing, 
the  facts  are  established  as  stated, 
defendants,     or    those    of    them 

shown  to  be  in  de- 
mo^e/'em^  fault,  may  be  held 
bemmied  br  liable  for  the  loss 

Sf  S\S;J'or""*'  which   resulted    as 

the  proximate  con- 
sequence of  their  negligence. 

In  Houston  v.  Thornton,  122  N. 
C.  365,  65  Am.  St.  Rep.  699,  29  S. 
E.  827,  and  Solomon  v.  Bates,  118 
N.  C.  311,  54  Am.  St.  Rep.  725,  24 
S.  E.  478,  recovery  by  a  stockholder 
against  individual  directors  was 
sustained;  but  there,  as  will  appear 
from  a  perusal  of  those  well-consid- 
ered cases,  the  individual  stock- 
holder had  suffered  the  injury,  hav- 
ing been  induced  to  acquire  and  pay 
for  stock,  comparatively  worthless, 
by  the  negligent  or  fraudulent  rep- 
resentations of  the  directors  sued. 
But  where,  as  in  this  case,  the 
wrong  has  been  done  to  the  corpo- 
ration, it  must  sue,  or,  on  proper 
averment,  the  company  or  its  legal 
representative     should     ordisarily 

appear  as  a  par- 
^^nor':rno^         ty    either    plaintiff 

or  defendant.  See 
Pender  v.  Speight,  159  N.  C.  612,  75 
S.  E.  851 ;  Braswell  v.  Pamlico  Ins. 
&  Bkg.  Co.  159  N.  C.  629,  42  L.R.A. 
(N.S.)  101,  75  S.  E.  813;  Coble  v. 
Beall,  130  N.  C.  533,  4'1  S.  E.  793; 
Pom.  Eq.  Jur,  §§  1090  et  seq. 

As  we  understand  their  position, 
however,  defendants  in  this  case 
have  raised  no  objection  to  the 
form  of  the  suit,  nor  by  reason  of 
improper  parties,  but  rest  their  de- 
murrer on  the  ground:  (1)  That 
the  court  will  take  judicial  notice  of 
the  fact  that,  in  the  long  period 
covered  by  the  alleged  default  of 
defendants,  the  stockholders  them- 
selves should  have  had  their  reg- 
ular meetings,  and  are  guilty  of 
contributory  negligence,  barring 
recovery,  in  failing  to  have  the  mis- 
management corrected,  and  in  the 
election  of  Hammond  as  director. 
(2)  That  the  company,  through  its 


directors,  having  received  and  re- 
tained the  $3,000  paid  in  adjust- 
ment of  Hammond's  default,  is 
estopped  from  any  suit  on  account 
of  his  said  acts. 

But  neither  objection  can  for  a 
moment  be  maintained.    As  to  the 
first  position,  it  would  suffice  to  say 
that,    the    corporation    being    in- 
solvent and  in  the  hands  of  receiv- 
ers, there  are  presumptively  cred- 
itors whose  rights  are  to  be  consid- 
ered, and,  as  a  mat-  r,„,„„^ 
ter  of  fact,  an  un-  corporation. 
satisfied    judgment  ^"iJ'i'JS?'!:"' 
against    the    com-  «•;*■■•  t« 
pany  is  annexed  as 
a  part  of  the  complaint;  but,  apart 
fix>m  this,  it  is  the  accepted  posi- 
tion that  a  demurrer  must  restrict 
itself  to   the  facts  p,e.ai„^ 
as  they  appear  in  dem«r»e»— 
the  complaint,  and,  ■"'"'*• 
if  the  legal  position  insisted  on  be 
conceded,    it   nowhere   appears   in 
the  complaint  that  there  has  been 
any  negligence  on  the  part  of  the 
present  holders  of  3,^^  jc- 

the  shares  of  stock,    nnrrer- 

barring  recovery.  «— «»-  »»«- 
Giving  the  fault  its  technical  term, 
this,  at  best,  would  be  a  speaking 
demurrer,  condemned  both  under 
the  common-law  and  Code  systems 
of  pleading.  Von  Glahn  v.  De  Ros- 
sett,  76  N.  C.  292;  Green,  PI.  &  Pr. 
under  Code,  §  878.  In  the  last  ci- 
tation, it  is  said:  "A  demurrer  is 
only  appropriate  when  the  defect  or 
objection  appears  on  the  face  of 
the  pleading,  as  it  is  not  the  prov- 
ince, of  a  demurrer  to  state  objec- 
tions not  apparent  on  thie  face  of 
the  pleadings,  nor  can  it  do  so 
either  under  the  old  or  the  new  sys- 
tem. Such  a  practice  could  not  be 
tolerated." 

As  to  the  second  ground,  if  this 
were  an  action  seeking  further  re- 
covery against  Hammond,  the  posi- 
tion might  require  consideration; 
but  the  action,  as  we  have  seen,  is 
against  the  defendants,  the  direc- 
tors and  managing  officers  of  the 
company,  to  recover  for  the  loss  of 
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the  company's  assets,  attributable 

to  their  own  negli- 

eorpS?«tioii^        gent  breach  of  duty, 

$3,000,  when  they 
had  a  mortgage  to  secure  $6,000, 
being  one  of  the  items  of  charge. 
This  may  have  been  a  mere  error 
of  judgment  on  their  part,  or  it 
may  have  been  the  best  course  to 
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take  under  the  circumstances  pre- 
sented; but  we  fail  to  see  how  it 
could  inure  to  the  protection  of  de- 
fendants, except  in  reduction  of  the 
damages,  if  any,  that  may  be  shown 
against  them,  and  this  effect  is 
allowed  it  in  the  complaint. 

There  is  no  error,  and  the  judg- 
ment overruling  the  demurrer  is  af- 
firmed. 


ANNOTATION. 
Liabflitjr  of  directon  for  defadcationa  by  executive  officer  or  employee; 


I.  Directors  of  corporations  in  general, 

867. 
II.  Directors  of  commercial  banks: 

a.  In  general,  869. 

b.  Judicial  statements  and  expla- 

nations, 874. 
m.  Directors  of  savings  banks,  877. 
IV.  Miscellaneous,  879. 

/.  Virectors  of  corporatUma  in  general. 

In  some  authorities  we  find  a  dispo- 
sition to  reco£mize  two  theories  of  a 
director's  duty:  one,  that  of  the  care 
used  by  a  prudent  man  in  his  own  af- 
fairs; the  other,  that  of  the  care  used 
by  a  prudent  man  under  the  circum^ 
stances;  and  some  cases  make  a  sharp 
distinction  between  the  two.  The 
reader  will  recognize  that  the  limited 
scope  of  this  note  does  not  admit  of  a 
comprehensive  review  of  the  author- 
ities on  the  general  principles  of  a  di- 
rector's liability,  but  it  should  be  said 
that  the  court  in  the  passage  imme- 
diately quoted  below  seems  to  go  too 
far  in  stating  that  it  is  generally  held 
that  the  care  and  diligence  required 
of  directors  is  such  as  a  prudent  man 
exercises  in  hia  own  affairs.  It  will 
be  seen  that  a  considerable  proportion 
of  the  cases  were  decided  on  demurrer, 
and  these  are  often  of  academic  rather 
than  of  practical  value. 

In  Horn  Silver  Min.  Co.  v.  Byan 
(1889)  42  Minn.  196,  44  N.  W.  66,  the 
court  said :  "The  measure  of  care  and 
diligence  required  of  directors  is  gen- 
erally held  to  be  such  as  a  prudent 
man  exercises  in  his  own  affairs.  Scott 
V.  Depeyster  (1833)  1  Edw.  Ch.  (N. 
Y.)  547.  But,  as  Morawetz  (1  Priv. 
Corp.  §  652)  justly  observes,  the  plain 
and  obvious  rule  is  that  directors  im- 


pliedly undertake  to  use  as  much  dili- 
gence and  care  as  the  proper  perform- 
ance of  the  duties  of  their  office  re- 
quires. What  constitutes  a  proper 
performance  of  the  duties  of  a  director 
is  a  question  of  fact,  which  must  be 
determined  in  each  case  in  view  of  all 
the  circumstances.  The  character  of 
the  company,  the  condition  of  its  busi- 
ness, the  usual  method  of  managing 
such  companies,  and  all  other  relevant 
facts  must  be  taken  into  consideration. 
It  is  evident  that  no  abstract  reason- 
ing can  be  of  service  in  reaching  a 
proper  solution." 

Directors  are  liable  for  reasonable 
care.  Charitable  Corp.  v.  Sutton 
(1742)  2  Atk.  400,  26  Eng.  Reprint, 
642,  9  Mod.  349,  88  Eng.  Reprint,  500; 
Horn  Silver  Min.  Co.  v.  Ryan  6889) 
42  Minn.  196,  44  N.  W.  56;  Shea  v. 
Knoxville  &  K.  R.  Co.  (1877)  6  Baxt. 
(Tenn.)  277;  BESSiELiEU  v.  Brown 
(reported  herewith),  ante,  862; 
Loan  Soc.  v.  Eavenson  (1915)  248  Pa. 
407,  94  Atl.  121. 

The  "committeemen"  of  a  loaning 
corporation  formed  to  assist  poor  per- 
sons, who  neglected  the  precautions  of 
their  by-law  and  suffered  the  business 
to  be  entirely  under  the  control  of 
executive  agents,  were  held  responsi- 
ble for  the  frauds  of  those  agents,  and 
it  was  no  answer  to  say  that  the  com- 
mitteemen served  without  compensa- 
tion. Charitable  Corp.  v.  Sutton 
(1742)  2  Atk.  400,  26  Eng.  Reprint. 
642,  9  Mod.  349,  88  Eng.  Reprint,  500. 

A  complaint  seeking  to  hold  a  di- 
rector for  .  unlawful  loans  made  to 
themselves  by  the  president  and  vice 
president  of  the  plaintiff  company  was 
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held  good  against  a  demurrer  where, 
after  stating  the  facts  in  reference  to 
the  misappropriation  and  use  of  the 
funds  of  the  corporation  by  two  of  the 
directors,  who  were  officers  and 
specially  intrusted  with  the  manage- 
ment of  the  same,  with  full  knowledge 
by  the  defendant,  it  shows  in  sub- 
stance, among  other  things,  that  the 
defendant,  who  was  a  director  for  a 
series  of  years,  charged  with  the 
duties  usually  pertaining  to  that  of- 
fice, and  with  the  duty  of  exercising 
care  and  oversight  over  the  officers  of 
the  company,  wholly  neglected  his  of- 
ficial duty  in  respect  to  the  transac- 
tions of  the  defaulting  officers  and  the 
protection  of  Jthe  funds  of  the  com- 
pany; that  the  means  of  knowledge 
were  within  his  reach;  that  he  ought 
to  have  known  the  truth  in  respect  to 
the  fraud  and  misconduct  charged, 
and  to  have  taken  steps  to  prevent 
and  expose  the  same,  which  he  wholly 
failed  to  do,  and  abstained  from  at- 
tending the  meetings,  and  neglected  to 
perform  his  duties  to  the  corporation 
and  its  stockholders  in  the  protection 
of  the  rights  and  property  of  the  cor- 
poration; and  that,  by  reason  of  his 
nonfeasance  and  neglect,  the  plaintiff 
had  been  damaged  as  claimed.  Horn 
Silver  Min.  Co.  v.  Ryan  (1889)  42 
Minn.  196,  44  N.  W.  66,  supra. 

Directors  of  a  corporation  are  liable 
for  looses  and  defalcations  occasioned 
by  their  neglect,  as  well  as  by  their 
positive  misconduct;  and  those  ap- 
pointed by  the  state  are  responsible,  in 
the  same  manner  and  to  the  same  ex- 
tent as  the  directors  elected  by  the 
stockholders,  for  their  neglect  of  their 
duties,  resulting  in  loss  to  the  cor- 
poration. Shea  V.  Knoxville-  &  K.  R. 
Co.  (1877)  6  Baxt.  (Tenn.)  277  (on 
demurrer) . 

It  will  be  observed  that  the  reported 
case  (Besselieu  v.  Bhown,  ante,  862) 
is  decided  upon  demurrer. 

Directors  of  a  society  which  lends 
on  jewelry  and  other  collateral,  who 
re-employ  a  person  suspected  of  being 
culpably  implicated  in  the  frauds  of  a 
customer,  should  answer  for  subse- 
quent thefts  of  collateral  made  by 
such  person  so  employed.    Loan  Soc. 


V.  Eavenson   (1916)   248  Pa.  407,  94 
Atl.  121. 

But  directors  are  not  insurers. 
Scott  V.  Depeyster  (1833)  1  Edw.  Ch. 
(N.  Y.)  615;  Vance  v.  Phcenix  Ins.  Co. 
(1880)  4  Lea  (Tenn.)  386;  Bloom  v. 
National  United  Ben.  Sav.  &  Loan  Co. 
(1894)  81  Hun,  120,  30  N.  Y.  Supp. 
700,  affirriied  in  (1897)  152  N.  Y.  114, 
46  N.  E.  166;  McEwen  v.  Kelly  (1913) 
140  Ga.  720,  79  S.  E.  777. 

One  of  the  best  known  cases  exon- 
erating directors  is  Scott  v.  Depeyster 
(1833)  1  Edw.  Ch.  (N.  Y.)  515,  hold- 
ing that   directors  of  an   insurance 
company  cannot  be  charged  with  per- 
sonal  liability  as  for  negligence  in 
failing  to  discover  i  systematic  prac- 
tice of  embezzlement  by  the  secretary, 
merely  because  a  different  manner  of 
investigating  his  accounts  would  have 
disclosed  his  embezzlement,  but  that 
their  liability  depends  upon  the  ques- 
tion whether  the  investigations  made 
by  them  were  conducted  in  the  usual 
manner  pursued  in  other  companies 
by  prudent  men,  careful  of  their  own 
concerns.    In  this  case  the  chancellor 
decided,  as  a  matter  of  fact,  that  the 
directors   of   an   insurance   company 
were  not  chargeable  with  negligence 
in  failing  for  a  period  of  three  years 
to  discover  large  embezzlements  made 
by  the  secretary,  notwithstanding  that 
if,  at  the  time  of  the  semiannual  ex- 
aminations,  the    directors   had    com- 
pared the  fictitious  bank   book   pre- 
sented to  them  by  the  secretary  with 
the  genuine  bank  books,  they  would 
have  instantly  detected  the  frauds,  it 
appearing  fron\  the  testimony  of  per- 
sons connected  with  similar  companies 
that  the  investigations  made  by  the  di- 
rectors in  question  were  conducted  in 
substantially  the  same  manner  as  is 
customary  with  such  concerns.     The 
court  observed  that  directors    place 
themselves  in  the  situation  of  trustees. 

The  failure  of  directors  of  an  insur- 
ance company  to  take  a  new  bond  from 
the  secretary  after  the  expiration  of 
his  first  year  of  service  does  not  ren- 
der them  liable  for  his  subsequent 
embezzlement,  where  they  mistakenly 
supposed  that  it  was  not  necessary  to 
take  a  new  bond  at  the  beginning  of 
each  year,  and  the  language  of  the  by- 
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law  on  the  subject  was  not  clear. 
Vance  t.  Phoenix  Ins.  Co.  (1880)  4 
Lea  (Tenn.)  385. 

Directors  are  not  insurers  nor  sure- 
ties for  the  fidelity  of  the  o£Scers  of 
the  company,  and  will  not  be  liable  for 
negrlisence  in  failing  for  a  short  pe- 
riod to  discover  dishonesty.  Bloom  v. 
National  United  Ben.  Sav.  &  Loan  'Co. 
(1894)  81  Hun,  120,  30  N.  Y.  Supp. 
700,  aflarmed  in  (1897)  152  N.  Y.  114, 
46  N.  E.  166. 

Thus,  where  three  partners  turned 
their  business  into  a  corporation,  and 
one  of  them,  who  managed  the  busi- 
ness, ran  it  for  two  months,  putting 
off  his  partners  with  insufficient  ac- 
counts, they  were  not  responsible  for 
his  defalcations.  McEwen  v.  Kelly 
(1918)  140  Ga.  720,  79  S.  E.  777. 

Directors  can  be  held  liable  on  the 
ground  of  negligence  only  for  such 
damages  as  are  the  natural  and  proxi- 
mate result  of  their  acts  or  omissions. 
Bloom  V.  National  United  Ben.  Sav.  & 
Loan  Co.  (1897)  152  N.  Y.  114,  46  N. 
E.  166,  aflSrming  (1894)  81  Hun,  121, 
80  N.  Y.  Supp.  1129. 

U.  ZHrector*  of  cotnmerelal  Jtanka, 

a.  In  general. 
UmM»  ml  tbe  lialilUtF. 

The  directors  of  a  bank  of  discount 
are  not  insurers  of  the  honesty  of  its 
executive  officers  or  employees. 

United  States. — Briggs  v.  Spaulding 
(1890)  141  U.  S.  132.  35  L.  ed.  662,  11 
Sup.  Ct  Rep.  924,  see  also  Rose's  Notes 
to    this    case;    Warner    v.    Penoyer 

(1898)  44  L.R.A.  761,  38  C.  C.  A.  222, 
61  U.  S.  App.  872,  91  Fed.  687  (cash- 
ier);  Rankin  v.  Cooper  (1907)  149 
Fed.  1010  (holding  the  directors  for 
negligence)  ;  Dresser  v.  Bates  (1918) 
250  Fed.  ^5  (bookkeeper) . 

Kentucky.— -Savings  Bank  v.  Caper- 
ton  (1888)  87  Ky.  306,  12  Am.  St.  Rep. 
488,  8S.  W.  885  (cashier). 

Louisiana.  —  Percy  v.  Millaudon 
(1829)  8. Mart.  N.  S.  68. 

New  Hampshire.  —  Ricker  v.  Hall 

(1899)  69  N.  H.  592,  45  Atl.  556 
(cashier). 

New  Jersey.  —  Campbell  v.  Watson 
(1901)  62  N.  J.  Eq.  396,  50  Atl.  120 
(holding  the  directors  for  negli- 
gence) . 


Ohio.— Mason  v.  Moore  (1906)  73 
Ohio  St.  275,  4  L.R.A.(N.S.)  597,  76 
N.  E.  932,  4  Ann.  Cas.  240  (cashier; 
obiter) . 

Oregon. — Devlin  v.  Moore  (1913)  64 
Or.  433,  130  Pac.  35  (president  and 
cashier) . 

Pennsylvania. — Swentzel  v.  Penn 
Bank  (1892)  147  Pa.  140,  16  L.R.A. 
305,  30  Am.  St.  Rep.  718,  23  Atl.  405 
(president) . 

In  Savings  Bank  v.  Caperton  (1888) 
87  Ky.  306,  12  Am.  St.  Rep.  488,  8  S. 
W.  885,  supra,  where  the  bank  had 
both  a  savings  and  a  general  depart- 
ment, it  was  held  that  the  directors 
were  not  liable  for  the  embezzlements 
of  the  cashier,  extending  over  nine 
years,  and  that  a  bank  director  who 
serves  without  compensation  is  nei- 
ther required  to  be  an  expert  nor  a 
competent  bookkeeper,  nor  do  more  in 
the  general  management  of  the  bank 
with  reference  to  its  cashier  and  book- 
keeper than  to  see,  in  the  absence  of 
any  reason  for  doubting  his  fidelily  to 
the  trust  confided  to  him,  that  the 
weekly,  daily,  or  monthly  statements 
made  to  the  board  correspond  with  the 
general  balances  upon  the  books.  The 
court  stated  that  it  was  plain  that  any 
director,  if  at  all  conversant  with 
bookkeeping,  could  have  gone  to  the 
individual  ledger,  and,  running  over 
the  accounts  of  depositors,  and  com- 
paring them  with  the  blotter  ending 
each  day's  transactions,  could  have 
discovered  the  fraud  practised  by  the 
cashier  and  bookkeeper.  "But,"  the 
court  added,  "we  know  of  no  rule  of 
law  or  reason  that  would  require  such 
an  investigation  by  directors,  and  to 
hold  them  responsible  for  failing  to 
discharge  such  a  duty  would  be  impos- 
ing a  responsibility  that  no  business 
man  would  assume  without  a  compen- 
sation commensurate  with  the  labor 
required."  It  was  held  that  directors 
of  a  bank  who  receive  no  compensa- 
tion for  their  services  are  not  respon- 
sible for  amounts  embezzled  by  the 
cashier  unless  they  were  guilty  of 
gross  neglect,  which  means  an  absence 
of  that  diligence  that  ordinarily  pru- 
dent men  in  the  conduct  of  such  busi- 
ness would  have  exercised. 

In  Warner  v.  Penoyer  (1898)  44 
■L.R.A.  761, 38  C.  C.  A.  222,  91  Fed.  687, 
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61  U.  S.  App.  372,  supra,  where  the 
principal  loss  of  a  bank  was  due  to 
loans  made  by  the  cashier  to  a  con- 
cern in  which  he  was  interested,  it 
was  held  that  only  those  directors 
should  be  held  liable  who  were  mem- 
bers of  the  discount  and  examining 
committees,  and  that  other  directors 
against  whom  it  was  simply  charged 
that  they  failed  to  attend  the  semi- 
annual meetings  of  the  board  were  not 
liable,  as  a  director  who  has  failed  to 
act  is  not  liable  for  the  thefts  or  short- 
comings of  the  cashier,  unless  it  ap- 
pears inferentially,  at  least,  that  his 
omission  had  some  proximate  relation 
to  the  losses.  It  was  also  held  that 
directors  of  a  national  bank  are  not 
required  to  adopt  any  system  of  es- 
pionage over  their  cashier  or  any  of 
their  subordinate  agents,  or  to  enter- 
tain suspicion  without  any  apparent 
reason,  and,  until  some  circumstance 
transpires  to  awaken  a  just  apprehen- 
sion of  their  want  of  integrity,  have  a 
right  to  assume  they  are  honest  and 
faithful. 

In  Dunn  v.  Kyle  (1878)  14  Bush 
(Ky.)  134,  directors  of  a  bank  were 
exonerated  from  liability  for  the  de- 
falcations of  the  cashier,  who  had 
been  permitted  to  run  the  bank,  where 
most  of  the  time  monthly  statements 
of  its  condition  were  examined  by  the 
directors,  who  also  counted  the  notes, 
bills,  and  money  two  or  three  times  a 
year.  (This  seems  to  have  been  a  com- 
mercial bank,  although  in  name  a  sav- 
ings bank.) 

Where  the  president  and  cashier 
fraudulently  withdrew  from  the  bank 
and  misappropriated  notes  of  them- 
selves and  their  concerns,  and  a  con- 
cern of  the  president  overdrew  large 
sums,  it  was  held  that  directors  not 
participating  in  the  frauds  had  used 
more  than  ordinary  diligence,  and 
were  not  negligent  in  being  deceived 
by  the  executive  officers.  Devlin  v. 
Moore  (1913)  64  Or.  433,  ISO  Pac.  36, 
supra. 

A  finding  by  the  trial  court  that  the 
directors  of  a  national  bank  exercised 
due  care  in  its  management  and  con- 
trol is  sufficiently  supported  by  the  evi- 
dence to  be  sustained  on  appeal,  not- 
withstanding that,  for  a  period  of  ten 


years,  the  cashier  was  engaged  in  em- 
bezzling funds  from  the  bank,  con- 
cealing his  defalcations  by  false  en- 
tries in  the  books,  where  it  further 
appears  that,  besides  the  examinations 
made  by  the  bank  examiner,  there 
were  two  examinations  yearly  by  a 
committee  of  the  directors,  conducted 
in  the  manner  in  which  such  banks  are 
usually  examined,  without  disclosing 
the  defalcations,  and  that  the  cashier 
was  a  man  of  good  standing  in  the 
community,  notwithstanding  that  one 
of  the  directors  knew  that  at  a  period 
fourteen  years  before  the  discovery  of 
the  embezzlements  he  had  been  en- 
gaged in  speculation.  Ricker  v.  Hall 
(1899)  69  N.  H.  692,  45  Atl.  556,  su- 
pra. The  effect  of  this  decision  is 
merely  that  such  facts  did  not  require, 
as  a  matter  of  law,  a  finding  of  negli- 
gence on  the  part  of  the  directors.  It 
does  not  follow,  of  course,  that  a  find- 
ing of  negligence  on  such  facts  would 
not  have  been  sustained. 

The  directors  of  a  bank  are  not 
chargeable  with  gross  negligence  in 
failing  sooner  to  discover  the  false 
and  fictitious  entries  upon  its  books 
by  which  the  frauds  of  its  president 
were  concealed,  where  an  examination 
of  all  the  books  in  the  bank,  with  the 
single  exception  of  the  individual 
ledger,  would  not  have  disclosed  the 
fraud,  and  by  a  rule  of  the  bank, 
which  also  obtained  in  four  fifths  of 
the  other  banks  in  the  city,  the  di- 
rectors were  not  permitted  to  see  such 
ledger  because  of  the  possible  oppor- 
tunity it  might  afford  them  to  learn 
of  the  affairs  of  their  business  rivals. 
Swentzel  v.  Penn  Bank  (1892)  147  Pa. 
140,  15  L.R.A.  305,  30  Am.  St.  Rep. 
718,  23  Atl.  405,  supra. 

In  Bates  v.  Dresser  (1915)  229  Fed. 
772,  the  district  court  held  that  di- 
rectors of  a  bank  were  liable  for  most 
of  the  amount  of  stealings  by  the  book- 
keeper, as  negligent  "in  not  making 
examinations  of  the  bank  twice  a  year, 
and  in  not  ascertaining,  when  such  ex- 
aminations were  made,  whether  the 
liabilities  of  the  bank,  as  they  ap- 
peared on  the  depositors'  ledger,  cor- 
responded with  the  balance  due  de- 
positors on  the  cashier's  ledger,"  and 
in  failure  to  examine  the  checks  in  the 
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bank  when  their  attention  was  called 
to  an  apparent  lar^e  and  rapid  de- 
crease in  the  amounts  due  depositors, 
a  by-law  of  the  directors  providing 
that  "there  shall  be  appointed  by  the 
board,  every  six  months,  a  committee 
whose  duly  it  shall  be  to  examine  into 
the  affairs  of  the  bank,  to  count  its 
cash,  and  compare  its  assets  and  lia- 
bilities with  the  balances  on  the  gen- 
eral ledger,  for  the  purpose  of  ascer- 
taining whether  or  not  the  books  are 
correctly  kept,  and  the  condition  of 
the  bank  in  a  sound  and  solvent  con- 
dition, the  result  of  which  examina- 
tion shall  be  reported  to  the  board  at 
their  next  regular  meeting."  But  this 
judgment  was  reversed  on  appeal  in 
Dresser  v.  Bates  (1918)  —  CCA.  — , 
250  Fed.  525,  supra,  as  requiring  the 
application  of  a  standard  of  diligence 
more  exacting  than  any  heretofore  ap- 
plied in  the  case  of  national  bank  di- 
rectors. The  court  considered  the  by- 
law, which  had  been  much  disregard- 
ed, as  not  controlling,  that  it  was  at 
least  doubtful  whether  the  comparison 
suggested  by  the  court  below  would 
have  been  efficacious  without  expert 
assistance,  and  that  the  decrease  in 
the  amounts  due  depositors  was  not 
so  sudden  or  so  long  continued  as  to 
lead  the  directors  to  suspect  fraud. 

In  this  connection  reference  may  be 
made  to  Mason  v.  Moore  (1906)  73 
Ohio  St.  275,  4  L.R.A.(N.S.)  597,  76  N. 
E.  932,  4  Ann.  Cas.  240,  supra,  where  a 
purchaser  of  stock  in  a  bank  sued  its 
directors  for  making  a  false  report 
of  its  condition,  and  the  court,  in  hold- 
ing that  the  directors  were  not  shown 
to  be  guilty  of  negligence  in  relation 
to  losses  resulting  from  secret  specu- 
lations of  the  cashier,  stated  that 
while  the  directors  owed  the  duty  of 
reasonable  supervision  and  that  de- 
gree of  care  which  is  exercised  by 
ordinarily  careful  and  prudent  men 
under  the  circumstances,  yet  they 
were  not  insurers  of  the  fidelity  of  the 
cashier.  There  were  false  entries  ex- 
tending over  six  years,  and  it  was  in- 
dicated that  an  examination  by  a  com- 
petent bookkeeper  would  have  re- 
vealed them.  It  was  assumed  by  the 
court  that  the  directors  served  with- 
out pay. 


In  Briggs  v.  Spaulding  (1890)  141 
U.  S.  132,  35  L.  ed.  662,  11  Sup.  a. 
Rep.  924,  supra,  see  also  Rose's  Notes 
to  this  case,  it  was  held  that  new  di- 
rectors of  a  bank,  who  permitted  it 
during  ninety  days  to  continue  as  it 
had  for  many  years,  almost  wholly  in 
charge  of  its  executive  officers,  were 
not  liable  for  losses  mainly  due  to 
overloans  made  by  the  person  who  was 
at  first  vice  president,  then  president, 
and  who  for  a  time  owned  two  thirds 
of  the  stock.  He  also  took  money  of 
the  bank,  placing  therefor  slips  of 
paper  in  the  cash  drawer  as  cash 
items. 

A  bank  president  and  director  who 
is  away  on  leave  of  absence. granted 
on  account  of  ill  health  is  not  liable 
for  acts  of  another  officer  during  his 
absence.    Ibid. 

A  nonresident  director  of  a  nation- 
al bank  who  is  the  only  member  of 
the  board  not  under  control  of  the 
president  is  not  liable  to  stockholders 
for  money  lost  by  the  bank  through 
wrongful  loans  by  the  president  in  his 
own  interest,  merely  because  of  inat- 
tention to  his  duties  as  director,  and 
failure  to  supervise  local  loans.  Wal- 
lach  V.  Billings  (1917)  277  IlL  218, 
L.R.A.1918A,  1097,  115  N.  E.  382. 

I>itt7  of  ewM. 

Directors  of  a  cononercial  bank  are 
liable  for  defalcations  of  its  executive 
officers  or  employees,  due  to  their  want 
of  reasonable  care. 

United  States.— Robinson  v.  Hall 
(1894)  12  C  C.  A.  674,  25  U.  S.  App. 
48,  63  Fed.  222,  reversing  (1894)  59 
Fed.  648;  Gibbons  v.  Anderson  (1897) 
80  Fed.  345;  Rankin  v.  Cooper  (1907) 
149  Fed.  1010. 

Arkansas. — Fletcher  v.  Eagle  (1905) 
74  Ark.  585,  109  Am.  St.  Rep.  100,  86 
S.  W.  810. 

Mississippi.— Ellis  v.  H.  P.  Gates 
Mercantile  Co.  (1912)  108  Miss.  560, 
48  L.R.A.(N.S.)  982,  60  So.  649,  Ann. 
Cas.  1915B,  526;  Ventress  v.  Wallace 
(1916)  111  Miss.  357,  L.R.A.1917A, 
971,  71  So.  636. 

MissonrL — ^Lyons  v.  Corder  (1913) 
253  Mo.  539,  162  S.  W.  606. 

New  Jersey. — Ackerman  v.  Halsey 
(1883)  37  N.  J.  Eq.  356  (on  demurrer), 
affirmed  in  (1884)  38  N.  J.  Eq.  501; 
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Campbell  t.  Watson  (1901)  62  N.  J. 
Eq.  396,  50  Atl.  120. 
New  Yoiik. — ^BrinkerhofF  v.  Bostwick 

(1882)  88  N.  Y.  52;  Hand  v.  Atlantic 
Nat.  Bank  (1877)  55  How.  Pr.  (N.  Y.) 
231 ;  Nelson  v.  Burrows  (1881)  9  Abb. 
N.  C.  (N.  Y.)  280. 

Utah. — ^Warren  v.  Robison  (1899) 
19  Utah,  289,  75  Am.  St.  Rep.  734,  57 
Pac.  287. 

Directors  of  a  bank  are  liable  for 
losses  caused  by  the  stealing:  of  its 
funds  by  an  officer,  if  such  losses  are 
due  to  their  gross  negligence  and  in- 
attention to  the  duties  of  their  trust. 
Brinkerhoff  v.  Bostwick  (1882)  88  N. 
Y.  52  (arising  on  demurrer). 

Where  the  managing  officer  of  a 
bank  absorbed  a  large  part  of  its  as- 
sets in  loans  to  himself  and  his  con- 
cerns, it  was  held  that  the  duty  of  the 
board  of  directors  of  a  national  bank 
is  not  discharged  by  selecting  officers 
of  good  reputation  for  ability  and  in- 
tegrity, and  then  leaving  the  affairs 
of  the  bank  without  any  other  super- 
vision or  examination  than  mere  in- 
quiry of  the  officers,  and  relying  upon 
their  statements  until  some  cause  for 
suspicion  attracts  their  attention. 
Gibbons  v.  Anderson  (1897)  80  Fed. 
345. 

Thus,  the  directors  are  not  justified 
in  committing  the  entire  control  of 
the  bank  to  the  president,  however 
honest  and  faithful  they  believe  him 
to  be.  Fletcher  v.  Eagle  (1905)  74 
Ark.  586,  109  Am.  St.  Rep.  100,  86  S. 
W.  810. 

So,  the  directors  of  a  bank  will  be 
liable  for  the  stealings  of  the  cashier 
if  they  are  guilty  of  absolute  and  un- 
qualified inattention  and  neglect,  in- 
cluding failure  to  require  security  of 
the    cashier.    Ackerman    v.     Halsey 

(1883)  37  N.  J.  Eq.~856  (on  demur- 
rer), affirmed  in  (1884)  88  N.  J.  Eq. 
501. 

So,  the  directors  of  a  bank  were  held 
liable  for  losses  from  defalcations  of 
the  cashier,  due  to  their  neglect,  con- 
tinued over  a  long  period  of  years, 
in  failing  to  audit  the  books  of  the 
bank.  Ventress  v.  Wallace  (1916)  111 
Miss.  357,  L.R.A.1917A,  971,  71  So. 
686. 


So,  the  court  overruled  a  demurrer 
to  a  bill  against  directors  of  a  bank, 
charging  them  with  gross  negligence 
and  inattention  in  leaving  the  entire 
management  and  control  of  the  bank 
to  the  president  and  cashier,  permit- 
ting, among  other  things,  the  presi- 
dent to  overdraw  his  account  and  the 
cashier  to  be  in  default  in  his  cash. 
Trustees  Mut.  Bldg.  Fund  &  Dollar 
Sav.  Bank  v.  Bosseinx  (1880)  3  Fed. 
817  (apparently  this  was  a  bank  of 
discount) . 

In  Robinson  v.  Hall  (1894)  12  C.  C. 
A.  674,  25  U.  S.  App.  48,  63  Fed.  222, 
reversing  (1894)  59  Fed.  648,  a  bill  by 
the  receiver  of  a  national  bank  against 
the  directors,  to  charge  them  with  per- 
sonal liability  for  losses  caused  by 
their  negligence,  was  held  good  as 
against  a  demurrer,  where  it  charged 
that  during  a  period  of  more  than 
three  years,  while  the  defendants  were 
in  office,  the  cashier,  who  mainly  con- 
ducted the  affairs  of  the  bank,  and  of 
whom  no  bond  was  required,  although 
he  had  but  little  property,  committed 
frauds  and  irregularities  which  even 
the  most  casual  attention  to  the  affairs 
of  the  bank  on  the  part  of  the  directors 
would  have  revealed  to  them;  and 
that,  after  the  bank  had  been  placed 
in  the  hands  of  a  receiver,  they  im- 
properly advised  him  that  it  was  not 
necessary  to  record  certain  mortgages 
held  by  the  bank,  in  consequence  of 
which  the  security  afforded  by  such 
mortgages  was  lost  to  the  bank. 

Where  the  losses  to  a  bank  were 
largely  from  improvident  loans  made 
to  officers  and  concerns  in  which  they 
were  interested,  and  in  some  cases  to 
concerns  in  which  some  of  the  di- 
rectors were  interested,  the  court,  in 
reversing  a  nonsuit,  said,  inter  alia, 
as  to  directors :  "When  sued  for  losses 
which  resulted  from  careless  or  un- 
lawful acts  and  unfortunate  transac- 
tions, they  can  never  set  up  as  a  de- 
fense that  they  did  not  examine  the 
books  or  accounts  of  the  bank,  knew 
nothing  about  the  loans  or  discounts, 
were  ignorant  of  banking  business,  or 
that  they  intrusted  the  management 
and  supervision  of  the  business  to 
the  executive  officers,  in  whom  they 
,had  confidence."    Warren  v.  Robison 
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(1899)  19  Utah,  289,  75  Am.  St.  Rep. 
734,  57  Pac.  287. 

In  Ellis  V.  H.  P.  Gates  Mercantile  Co. 
(1912)  103  Miss.  560,  43  L.RJL(N.S.) 
982,  60  So.  649,  Ann.  Cas.  1915B,  526, 
the  court  sustained  an  order  overrul- 
ing  a  demurrer  to  a  bill  against  banic 
directors  which  alleged,  among  other 
things:  that  by-laws,  duly  adopted  by 
the  stockholders  of  the  bank,  provided 
that  the  directors  should  have  regular 
monthly  meetings;  that  they  should, 
through  a  committee  of  their  number, 
exanune  the  condition  of  the  bank, 
count  the  cash,  compare  its  assets 
and  liabilities  with  the  ledger,  and,  in 
short,  direct  the  finances  and  general 
business  of  the  bank;  that  the  direct- 
ors failed  and  refused  to  hold  regu- 
lar monthly  meetings,  and  failed  to 
appoint  a  finance  committee,  as  pro- 
vided, and  to  keep  full  and  accurate 
r^orts  of  the  meetings,  and  to  require 
the  cashier  to  execute  a  fidelity  bond ; 
that  they  disregarded  their  duties  as 
shown  above,  and  failed  to  make  prop- 
er supervision,  investigation,  and  re- 
port; that  they  employed  a  cashier 
who  was  wholly  inefiicient  and  incom- 
petent to  discharge  the  duties  of  his 
office,  who  was  a  reckless  speculator, 
dishonest  and  dissipated,  all  of  which 
they  knew,  or  could  have  known  by 
the  exercise  of  the  slightest  diligence ; 
that  by  his  misappropriations,  and  his 
making  improvident  and  unlawful 
loans,  and  by  his  general  recklessness 
and  unbusinesslike  conduct,  large 
sums  of  money  were  lost  to  the  bank, 
resulting  in  the  insolvency  thereof. 

In  Lyons  v.  Corder  (1913)  253  Mo. 
539, 162  S.  W.  606,  where  the  members 
of  the  court  were  not  agreed  as  to  the 
expression  of  the  care  due  from  a 
bank  director,  the  directors  of  the  M. 
bank  were  held  liable  where  it  ap- 
peared that  the  cashier  of  the  bank 
was  engaged  in  gambling  deals  with 
keepers  of  certain  bucket  shops;  that 
to  get  money  for  this  purpose,  he  had 
appropriated  the  funds  of  the  bank  by 
overdrafts  of  his  personal  account, 
and  also  by  making  fraudulent  drafts 
upon  two  of  its  depository  banks ;  that 
in  so  doing  it  was  his  habit  to  note 
on  the  bank  register  book  that  a  draft 
had  been  drawn  upon  one  of  these  cor- 


respondents for  a  trifling  or  insignifi- 
cant sum,  and  thereafter  to  fill  out  the 
draft  for  a  sum  in  many  cases  involv- 
ing thousands  of  dollars ;  and  that 
upon  the  payment  of  such  drafts,  the 
cashier  would  appropriate  to  himself 
the  fraudulent  excess.  The  whole  ex- 
tent and  nature  of  the  wrongdoing  of 
the  cashier  might  have  been  discovered 
by  the  defendant  directors  if  they  had 
examined  at  their  monthly  meetings 
the  state  of  his  personal  account,  and 
had  also  caused  to  be  submitted  to 
them  or  to  a  committee  appointed  by 
them,  the  monthly  return  stateihents, 
called  "reconcilement  sheets,"  made  to 
the  M.  bank  by  its  two  correspondent 
banks,  which  showed  the  amount 
which  such  depositories  had  paid  out 
during  each  month  upon  the  drafts 
drawn  upon  them  by  the  cashier  of 
the  M.  bank.  It  was  conceded  that  no 
such  examination  was  had  or  caused 
to  be  made  by  the  defendant  directors. 
"Their  neglect  in  this  respect  was  a 
clear  violation  of  the  duties  imposed 
upon  them  by  the  general  law  as  well 
as  by  the  statutes  of  the  state." 

In  Campbell  v.  Watson  (1901)  62 
N.  J.  Eq.  396,  50  Atl.  120,  the  directors 
of  4  bank  were  held  responsible  for 
amounts  of  which  the  cashier  de- 
frauded the  bank  by  drawing  drafts 
upon  its  New  York  correspondent  for 
amounts  in  excess  of  those  shown  by 
draft  stubs,  from  which  the  entries  of 
credit  to  the  correspondent  were  made 
in  the  bank's  books.  The  ground  of 
the  liability  was  the  failure  of  the  di- 
rectors, either  personally  or  by  some 
person  other  than  the  cashier  himself, 
to  compare  the  monthly  balance  sheet 
or  current  account  from  the  corres- 
pondent with  the  books  of  the  bank, 
which,  if  done,  would  have  disclosed 
the  fraud.  The  court  used  language 
Intimating  that,  upon  general  princi- 
ples of  law,  the  directors  were  bound 
to  have  such  a  comparison  made,  but 
based  its  decision  to  a  large  extent 
upon  the  fact  that  one  of  the  by-laws 
of  the  bank  expressly  required  the  di- 
rectors to  appoint  a  committee  once  in 
every  three  months  to  examine  into 
the  affairs  of  the  bank,  to  correct  the 
cash,  and  make  an  inventory  of  the  as- 
sets, and  compare  the  same  with  the 
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ledger  balances  to  ascertain  the  con- 
dition of  the  bank  and  the  accuracy  of 
the  books.  It  was  also  proved  in  this 
case  that  such  examination  by  com- 
mittees had  been  a  part  of  the  routine 
duties  of  boards  of  directors  of  all 
banks  in  the  vicinity  for  many  years. 
The  court  emphasized  the  fact  that  a 
comparison  which  would  have  dis- 
closed the  fraud  would  not  have  re- 
quired the  services  of  an  expert  ac- 
countant or  bookkeeper.  The  direct- 
ors were  also  held  liable  for  a  heavy 
loss,  in  that  they  permitted  the  cash- 
ier to  borrow  freely  from  the  bank,  al- 
though their  attention  was.  called  to 
this  by  the  bank  examiner. 

An  ex-president  of  a  bank,  who  con- 
tinues on  the  board  of  directors,  can- 
not escape  his  duty  of  care  because 
his  health  causes  frequent  absences 
from  the  city,  and  prevents  his  giving 
proper  attention  to  the  bank's  affairs. 
Rankin  v.  Cooper  (1907)  149  Fed. 
1010. 

In  Rankin  v.  Cooper  (Fed.)  supra, 
directors  of  a  bank  were  held  liable 
for  matters  occurring  after  their  at- 
tention had  been  directed  to  the  great 
use  of  the  funds  of  the  bank  in  specu- 
lative matters  in  which  the  president 
was  interested. 

Directors  of  a  bank  are  liable  for 
losses  due  to  misappropriations  of 
bank  funds  by  the  cashier  for  the  pur- 
pose of  stock  speculations  when  they 
retain  him  in  office  several  years  after 
they  learn  of  his  having  improperly 
obtained  funds  of  the  bank  and  lost 
them  in  stock  speculations,  and  for  the 
omission  to  adopt  specified  reasonable 
and  customary  methods  to  prevent  or 
detect  defalcations  by  the  cashier. 
Hand  v.  Atlantic  Nat.  Bank  (1877)  55 
How.  Pr.  (N.  Y.)  281  (demurrer); 
Nelson  v.  Burrows  (1881)  9  Abb.  N.  C. 
(N.  Y.)  280  (demurrer). 

b.  Judicial  statements  and  explanations. 
Perhaps  the  most  comprehensive 
statement  of  the  duties  of  bank  di- 
rectors is  to  be  found  in  Rankin  v. 
Cooper  (1907)  149  Fed.  1010,  supra, 
where  Finkelnburg,  J.,  said:  "(1)  Di- 
rectors are  charged  with  the  duty  of 
reasonable  supervision  over  the  affairs 
of  the  bank.  It  is  their  duty  to  use 
ordinary  diligence  in  ascertaining  the 


condition  of  its  business,  and  to  exer- 
cise reasonable  control  and  supervi- 
sion over  its  affairs.  (2)  They  are 
not  insurers  or  guarantors  of  the  fidel- 
ity and  proper  conduct  of  the  execu- 
tive officers  of  the  bank,  and  they  are 
not  responsible  for  losses  resulting 
from  their  wrongful  acts  or  omissions, 
provided  they  have  exercised  ordinary 
care  in  the  discharge  of  their  own 
duties  as  directors,  (3)  Ordinary 
care,  in  this  matter,  as  in  other  de- 
partments of  the  law,  means  that  de- 
gree of  care  which  ordinarily  prudent 
and  diligent  men  would  exercise  under 
similar  circumstances.  (4)  The  de- 
gree of  care  required  further  depends 
upon  the  subject  to  which  it  is  to  be 
applied,  and  each  case  must  be  deter- 
mined in  view  of  all  the  circumstances. 
(5)  If  nothing  has  come  to  the  knowl- 
edge to  awaken  suspicion  that  some- 
thing is  going  wrong,  ordinary  atten- 
tion to  the  affairs  of  the  institution  is 
sufficient.  If,  upon  the  other  hand,  di- 
rectors know,  or  by  the  exercise  of  or- 
dinary care  should  have  known,  any 
facts  which  would  awaken  suspicion 
and  put  a  prudent  man  on  his  guard, 
then  a  degree  of  care  commensurate 
with  the  evil  to  be  avoided  is  required, 
and  a  want  of  that  care  makes  them 
responsible.  Directors  cannot,  in  jus- 
tice to  those  who  deal  with  the  bank, 
shut  their  eyes  to  what  is  going  on 
around  them.  (6)  Directors  are  not 
expected  to  watch  the  routine  of  every 
day's  business,  but  they  ought  to  have 
a  general  knowledge  of  the  manner  in 
which  the  bank's  business  is  con- 
ducted, and  upon  what  securities  its 
larger  lines  of  credit  are  given,  and 
generally  to  know  of  and  give  direc- 
tion to  the  important  and  general  af- 
fairs of  the  bank.  (7)  It  is  incumbent 
upon  bank  directors,  in  the  exercise  of 
ordinary  prudence,  and  as  a  part  of 
their  duty  of  general  supervision,  to 
cause  an  examination  of  the  condition 
and  resources  of  the  bank  to  be  made 
with  reasonable  frequency." 

The  foregoing  statement  from  Rank- 
in V.  Cooper  is  substantially  repeated 
in  Devlin  v,  Moore  (1913)  64  Or.  433, 
130  Pac.  35,  supra,  where  the  court 
also  said  that  directors  are  not  re- 
quired to  be  bookkeepers,  and  that  "if 
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a  director  performs  his  duty  as  such 
in  the  same  manner  as  such  duties  are 
ordinarily  performed  by  all  other  di- 
rectors of  all  other  banks  of  the  same 
city,  it  cannot  be  fairly  said  that  he 
was  guilty  of  gross  negligence." 

In  sustaining  an  order  overruling  a 
demurrer  to  a  bill  against  directors 
the  court  said,  inter  alia:  "The  di- 
rectors, as  the  ofScers  charged  with 
the  management  of  the  bank,  are  re- 
quired to  be  diligent  and  careful  in 
conducting  the  bank's  business.  .  .  . 
It  is  the  duty  of  a  director  to  know  the 
condition  of  his  bank  and  to  see  that 
its  affairs  are  honestly  and  properly 
managed.  He  cannot  shirk  this  duty 
and  avoid  liability."  Ellis  v.  H.  P. 
Gates  Mercantile  Co.  (1912)  103  Miss. 
560,  48  L.R.A.(N.S.)  982,  60  So.  649, 
Ann.  Cas.  1915B,  626,  supra. 

In  Trustees  Mnt.  Bldg.  Fund  &  Dol- 
lar Sav.  Bank  v.  Boss6iux  (1880)  8 
Fed.  817,  supra,  it  was  said:  "All  au- 
thorities now  tend  to  the  conclusion 
that  directors  of  banks  and  other 
moneyed  corporations  hold  the  rela- 
tion to  stockholders,  depositors,  and 
creditors  of  trustees  to  cestuis  que 
trust,  and  as  such  are  personally  re- 
sponsible for  frauds  and  losses  result- 
ing from  gross  negligence  and  inatten- 
tion to  the  duties  of  their  trust." 
(Apparently  this  was  a  bank  of  dis- 
count.) 

"The  various  directions  in  which 
the  care  of  directors  of  banking  in« 
stitutions  should  be  exercised  in  order 
to  protect  against  fraud  and  theft  of 
employees  have  greatly  increased  in 
number  and  variety  within  iifty  years. 
.  .  .  The  wisdom  and  propriety,  and, 
from  the  business  man's  standpoint, 
the  necessity,  of  these  periodical  ex- 
aminations, does  not  rest  upon  sus- 
picion of  cashiers  and  tellers  of  banks 
as  individuals,  or  as  a  class,  but  upon 
what  experience  has  shown  to  be  a  lia- 
bility of  the  best  and  most  reliable 
men  to  sneld  to  temptation  and  go 
astray,  and  to  abstract  funds  without 
any  intention  or  expectation  of  ulti- 
mately defaulting.  .  .  .  But  this 
duty  of  prevention  does  not  require,  in 
the  absence  of  actual  suspicion  of 
honesty,  a  daily  watching  of  each  mo- 
tion and  action  of  the  officer  who  has 


opportunity  to  borrow  or  steal.  .  .  . 
The  directors  do  not  occupy  the  posi- 
tion of  guarantors  of  his  honesty. 
They  are  bound  only  to  exercise  such 
care  and  diligence  in  looking  over  his 
work  as  experience  has  shown  is  at 
once  proper  as  well  as  practicable,  and 
as  is  exercised  by  other  experienced 
directors,  and  as  is  required  by  their 
charter  and  by-laws."  Pitney,  V.  C, 
in  Campbell  v.  Watson  (1901)  62  N.  J. 
Eq.  396,  60  Atl.  120,  supra. 

In  Warren  v.  Eobison  (1899)  19 
Utah,  289,  75  Am.  St.  Rep.  734,  67  Pac. 
287,  supra,  it  was  said  that  it  is  neces- 
sary for  directors  "to  give  the  busi- 
ness under  their  care  such  attention 
as  an  ordinarily  discreet  business  man 
would  give  to  his  own  concerns  under 
similar  circumstances ;  and  it  is,  there- 
fore, incumbent  upon  them  to  devote 
so  much  of  their  time  to  their  trust  as 
is  necessary  to  familiarize  them  with 
the  business  of  the  institution,  and  to 
supervise  and  direct  its  operations." 

In  a  case  where  losses  of  a  bank 
were  due  to  bad  loans,  some  of  them  to 
the  cashier  and  his  firm,  the  court 
said^  in  denying  the  right  of  action  by 
the  creditors  against  the  directors: 
"It  would  therefore  seem  that  the  de- 
fendant directors  were  remiss  in  the 
discharge  of  their  duties  in  not  know- 
ing, when  it  was  their  duty  to  know, 
that  loans  were  being  made  by  the 
bank  in  violation  of  the  statute,  and  to 
persons  in  amounts  larger  than  its 
capital.  .  .  .  They  were  guilty  of 
gross  neglect  in  leaving  the  entire 
management  of  the  business  of  the 
bank  to  the  cashier.  And  it  is  no  ex- 
cuse for  the  want  of  diligence  to  say 
that  they  had  no  benefit  from  it,  and 
that  their  services  were  gratuitous, 
when,  by  the  exercise  of  ordinary  care, 
they  could  have  prevented  the  dis- 
astrous consequences  which  flowed 
from  the  want  of  such  care."  Union 
Nat.  Bank  v.  Hill  (1899)  148  Mo.  880, 
71  Am.  St.  Rep.  615,  49  S,  W.  1012. 

But  in  Swentzel  v.  Penn  Bank 
(1892)  147  Pa.  140,  16  L.R.A.  305,  30 
Am.  St.  Rep.  718,  23  Atl.  405,  supra, 
it  was  said:  "It  cannot  be  the  rule 
that  the  director  of  a  bank  is  to  be 
held  to  the  same  ordinary  care  that  he 
takes  of  his  own  affairs.    He  receives 
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no  compensation  forhis  services.  He 
is  a  gratuitous  mandatory.  His  prin- 
cipal business  at  the  bank  is  to  assist 
in  discounting  paper,  and  for  that  pur- 
pose he  attends  at  the  bank  at  stated 
periods — generally  once  or  twice  a 
week — for  an  hour  or  two.  The  con- 
dition of  the  bank  is  then  laid  before 
him,  in  order  that  he  may  know  how 
much  money  there  is  to  loan.  Once  or 
twice  a  year  there  is  an  examination  of 
the  condition  of  the  bank,  in  which  he 
participates.  The  cash  on  hand  is 
counted,  the  bills  receivable  and  sure- 
ties examined,  to  see  whether  they 
correspond  with  the  statements  as  fur- 
nished by  the  officers.  Beyond  this  he 
has  little  to  do  with  either  the  cash 
or  the  books  of  the  bank.  They  are  in 
the  care  of  salaried  officials  who  are 
paid  for  such  services,  and  selected  by' 
reason  of  their  supposed  integrity  and 
fitness.  To  expect  a  director,  under 
such  circumstanced,  to  give  the  affairs 
of  the  bank  the  same  care  that  h^ 
takes  of  his  own  business,  is  unrea- 
sonable, and  few  responsible  men 
would  be  willing  to  serve,  upon  such 
terms.  In  the  case  of  a  city  bank, 
doing  a  large  business,  he  would  be 
obliged  to  abandon  his  own  affairs  en- 
tirely. A  business  man  generally  un- 
derstands the  details  of  his  own  busi- 
ness, but  a  bank  director  cannot  grasp 
the  details  of  a  large  bank  without  de- 
voting all  his  time  to  it,  to  the  utter 
neglect  of  his  own  affairs." 

In  Dunn  v.  Kyle  (1878)  14  Bush 
(Ky.)  134,  supra,  the  court,  in  holding 
directors  of  a  bank  not  liable  for  the 
defalcation  of  the  cashier,  said:  "A 
skilful  accountant,  with  a  suspicion 
resting  on  his  mind  as  to  the  honesty 
of  this  man,  would  have  detected  his 
frauds  at  once,  and  prevented  these 
heavy  losses  to  the  parties  in  interest ; 
but  those  who  had  such  implicit  confi- 
dence in  him  as  to  place  almost  the 
sole  control  of  the  bank  in  his  hands, 
he  found  but  little  difficulty  in  deceiv- 
ing, and  eluded  by  his  shrewdness  any 
suspicion  even,  although  the  prepond- 
erance of  the  proof  shows  that  the 
appellees,  in  the  discharge  of  their 
duties  toward  him  and  the  bank,  ex- 
ercised at  least  ordinary  diligence. 
.    .    .    Their  own  interests  prompted 


them  to  use  at  least  ordinary  diligence, 
and  when  trusting  to  the  honesty  and 
fidelity  of  their  cashier,  and  at  the 
same  time  exercising  that  character 
of  vigilance  that  is  usual  and  custom-  . 
ary  with  bank  directors,  it  cannot  be 
said  that  there  was,  nevertheless,  an 
absence  of  ordinary  care  and  such 
bad  faith  on  their  part  as  made  them 
liable  to  the  appellants.  .  .  .  When 
they  select  a  man  who  at  the  time  is 
universally  regarded  as  honest  and 
capable,  and  for  the  reason  that  they 
are  themselves  ignorant  of  the  busi- 
ness in  which  they  are  about  to  em- 
bark, they  have  done  only  what  the 
stockholders  themselves  would  have 
done  under  the  circumstances,  and 
acted  as  ordinarily  prudent  men  would 
have  acted  with  reference  to  their  own 
business  transactions.  .  .  .  The  di- 
rectors, even  as  to  strangers,  and  cer- 
tainly as  to  stockholders,  do  not  insure 
the  fidelity  and  honesty  of  those  em- 
ployed in  the  bank  and  filling  subor- 
dinate positions."  (This  seems  to  have 
been  a  commercial  bank,  although  in 
name  a  savings  bank.) 

In  Briggs  v.  Spaulding  (1890)  141 
U.  S.  132,  35  L.  ed.  662, 11  Sup.  Ct.  R^. 
924,  supra  (see  also  Rose's  Notes  to 
this  case),  the  court  said:  "It  is  per- 
haps unnecessary  to  attempt  to  define 
with  precision  the  degree  of  care  and 
prudence  which  directors  must  exer- 
cise in  the  performance  of  their  duties. 
The  degree  of  care  required  depends 
upon  the  subjct  to  which  it  is  to  be  ap- 
plied, and  each  case  has  to  be  deter- 
mined in  view  of  all  the  circum- 
stances. They  are  not  insurers  of  the 
fidelity  of  the  agents  whom  they  have 
appointed,  who  are  not  their  agents, 
but  the  agents  of  the  corporation ;  and 
they  cannot  be  held  responsible  for 
losses  resulting  from  the  wrongful  acts 
or  omissions  of  other  directors  or 
agents,  unless  the  loss  is  a  consequence 
of  their  own  neglect  of  duty,  either  for 
failure  to  supervise  the  business  with 
attention,  or  in  neglecting  to  use 
proper  care  in  the  appointment  of 
agents.  .  .  .  Bank  directors  are 
often  styled  trustees,  but  not  in  any 
technical  sense.  The  relation  between 
the  corporation  and  them  is  rather 
that  of  principal  and  agent,  certain- 
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ly  so  far  as  creditors  are  concerned, 
between  whom  and  the  corporation  the 
relation  is  that  of  contract,  and  not  of 
trust.  But,  undoubtedly,  under  cir- 
cumstances, they  may  be  treated  as 
occupying  the  position  of  trustees  to 
'  cestui  que  trust.  .  .  .  Directors 
must  exercise  ordinary  care  and  pru- 
dence in  the  administration  of  the  af- 
fairs of  a  bank,  and  that  this  includes 
something  more  than  officiating  as 
figureheads.  They  are  entitled  under 
the  law  to  commit  the  banking  busi- 
ness, as  defined,  to  their  duly  author- 
ized officers,  but  this  does  not  absolve 
them  from  the  duty  of  reasonable  su- 
pervision, nor  ought  they  be  permitted 
to  be  shielded  from  liability  because 
of  want  of  knowledge  of  wrongdoing, 
if  that  ignorance  is  the  result  of  gross 
inattention." 

In  Briggs  v.  Spaulding  (U.  S.) 
supra,  the  court  also  said,  referring  to 
a  case  where  a  bank  had  been  wrecked 
through  transactions  of  the  president 
and  cashier:  "In  Percy  v.  Millaudon 
(1829)  8  Mart.  N.  S.  (La.)  74,  which 
has  been  cited  as  a  leading  case  for 
more  than  sixty  years,  the  supreme 
conrt  of  Louisiana,  through  Judge 
Porter,  declared  that  the  correct  mode 
of  ascertaining  whether  an  agent  is  in 
fault  'is  by  inquiring  whether  he 
neglected  the  exercise  of  that  dili- 
gence and  care  which  was  necessary 
to  a  successful  discharge  of  the  duty 
imposed  on  him.  That  diligence  and 
care  must  again  depend  on  the  nature 
of  the  undertaking.  There  are  many 
things  which,  in  their  management,  rer 
quire  the  utmost  diligence  and  most 
scrupulous  attention,  and  where  the 
agent  who  undertakes  their  direction 
renders  himself  responsible  for  the 
slightest  neglect.  There  are  others, 
where  the  duties  imposed  are  pre- 
sumed to  call  for  nothing  more  than 
ordinary  care  and  attention,  and 
where  the  exercise  of  that  degree  of 
care  suffices.  The  directors  of  banks, 
from  the  nature  of  their  undertaking, 
fall  within  the  class  last  mentioned, 
while  in  the  discharge  of  their  ordi- 
nary duties.  It  is  not  contemplated  by 
any  of  the  charters  which  have  come 
under  our  observation,  and  it  was  not 
by  that  of  the  Planter's  Bank,  that 


they  should  devote  their  whole  time 
and  attention  to  the  institution  to 
which  they  are  appointed,  and  guard 
it  from  injury  by  constant  superin- 
tendence. Other  officers  on  whom 
compensation  is  bestowed  for  the  em- 
ployment of  their  time  in  the  affairs  of 
the  bank  have  the  immediate  manage- 
ment. In  relation  to  these  officers,  the 
duties  of  directors  are  those  of  con- 
trol, and  the  neglect  which  would  ren- 
der them  responsible  for  not  exercis- 
ing that  control  properly  must  depend 
on  circumstances,  and  in  a  great  meas- 
ure be  tested  by  the  'facts  of  the  case. 
If  nothing  has  come  to  their  knowl- 
edge to  awaken  suspicion  of  the  fidel- 
ity of  the  president  and  cashier,  or- 
dinary attention  to  the  affairs  of  the 
institution  is  sufficient.  If  they  be- 
come acquainted  with  any  fact  calcu- 
lated to  put  prudent  men  on  their 
guard,  a  degree  of  care  commensu- 
rate with  the  evil  to  be  avoided  is  re- 
quired, and  a  want  of  that  care  cer- 
tainly makes  them  responsible.'  " 

///.  Directors  of  savings  battles. 
"The  difference  in  the  relation  be- 
tween a  savings  bank  and  its  deposit- 
ors, on  the  one  hand,  and  an  ordinary 
bank  of  discount  and  its  depositors  on 
the  other,  is  well  understood,  and 
without  going  so  far  as  to  say  that  the 
directors  of  a  savings  bank  are  trus- 
tees in  any  higher  sense  than  those  of 
other  banks,  it  is,  nevertheless,  evident 
from  the  character  of  the  institution, 
that  the  rule  requiring  of  bank  di- 
rectors the  exercise  of  reasonable  care 
and  diligence  in  the  performance  of 
their  duties  should  not  be  relaxed  at 
all  in  the  case  of  savings  bank  direct- 
ors. Reasonable  care  in  the  perform- 
ance of  the  duties  of  director  of  a 
savings  bank  means  the  exercise  of 
the  same  degree  of  care  that  ordin- 
arily prudent  directors  of  saving% 
banks  would  exercise  under  like  c^^ 
cumstances.  .  .  .  Absolute  upj,-^ 
formity  of  usage  is  not  required^Wt 
in  savings  banks,  a^  in  the  con^^^j^ 
other  business,  the  omission  to  jn,^»£t 
use  of  an  ordinary  and  ^PP^'ftY^BoR^i^ 
caution  against  the  known  risTcs'  orxn^ 
business  is,  in  the  absence*  o?  ^[f.'Sufi? 
stitute  of  such  omitted^pMiirtlff3fl? 
prima  facie  evidence  of  k^Snt  of  rea-- 


Digitized  by 


Google 


878 


AMERICAN  LAW  BEPORTS,  ANNOTATED. 


[2  A.L.Rj 


sonable  care.  The  directors  were 
careful  in  selecting  as  treasurer  a  man 
who  enjoyed,  in  a  peculiar  degree,  the 
confidence  of  the  community;  they 
used  care  in  the  selection  of  competent 
auditors ;  they  were  diligent  in  attend- 
ing directors'  meetings;  they  were 
prudent  and  successful  in  investing 
the  funds  of  the  bank;  and  they  were 
themselves  honest,  prudent,  and  suc- 
cessful business  men.  Nevertheless, 
the  fact  that  they  fully  discharged 
their  duty  as  directors  in  these  other 
respects  does  not  release  them  from 
the  discharge  of  the  very  important 
duty  of  reasonable  oversight  and  su- 
pervision of  the  treasurer's  conduct  of 
his  office.  That  such  was  their  duty  is 
well  settled."  Lippitt  v.  Ashley 
^  (1915)  89  Conn.  451,  94  Atl.  995. 
j  The  directors  of  a  savings  bank 
were  held  guilty  of  negligence  for  em- 
bezzlement by  its  treasurer  where  no 
trial  balance  was  taken  during  the 
thirty-nine  years  over  which  his  steal- 
ing extended,  although  it  was  custom- 
ary in  savings  banks  in  the  state  to 
take  such  balances  from  once  in  three 
months  to  once  in  two  years,  and  the 
taking  of  such  balance  would  have  re- 
vealed the  embezzlement.    Ibid. 

A  negligent  surrender  by  the  direct- 
ors of  a  savings  bank  of  the  conduct  of 
its  affairs  into  the  hands  of  certain 
officers,  making  possible  wrongful 
withdrawals  of  money  by  one  of  them, 
was  held  to  make  the  directors  in  gen- 
eral secondarily  liable  therefor  after 
their  executive  committee,  particular- 
ly where  there  was  a  failure  to  require 
bonds  of  the  officers  in  charge.  Wil- 
liams V.  McKay  (1889)  46  N.  J.  Eq.  26, 
18  Atl.  824. 

A  bill  against  directors  of  a  savings 
bank,  although  they  receive  no  com- 
pensation, will  be  good  against  a  de- 
murrer if  it  alleges  in  detail,  over  a 
series  of  years,  "official  delinquencies 
in  the  following  particulars,  viz. :  first, 
in  the  investment  of  moneys  in  a  large 
number  of  specified  instances  on  in- 
sufficient landed  security,  and  in  vio- 
lation of  the  charter  of  the  company; 
second,  in  the  loaning  of  other  moneys 
on  mere  personal  security;  third,  in 
permitting  the  president  of  the  bank, 
...     to  withdraw,  without  giving 


adequate  security,  and  to  apply  to  his 
own  use,  the  funds  of  the  bank;  and 
fourth,  in  the  failure  to  require  the 
president  to  give  bond  for  the  faithful 
performance  of  his  official  duties." 
Williams  v.  McKay  (1885)  40  N.  J. 
Eq.  189,  53  Am.  Rep.  775. 

Where  the  managers  of  a  savings 
bank,  who  were  not  members  of  the 
committees  having  charge  of  the  in- 
vestments and  the  examination  of  the 
books,  never  discovered  the  existence 
of  a  practice  that  had  continued  for  a 
long  period  of  years,  of  making  invest- 
ments, in  violation  of  the  charter,  on 
insufficient  real-estate  security  and 
upon  personal  security,  or  of  the 
practice  of  the  president  of  overdraw- 
ing his  account,  such  want  of  knowl- 
edge is  of  itself,  and  until  explained, 
prima  facie  proof  of  gross  negligence 
on  their  part.    Ibid. 

Where  the  directors  of  a  savings 
bank  met,  in  some  years,  but  once  or 
twice,  instead  of  every  week,  as  re- 
quired by  their  by-laws,  and  never 
caused  the  books  of  the  bank  to  be  ex- 
amined, or  called  for  a  statement  of 
their  accounts  with  other  banks,  while 
their  vaults  and  cash  drawers  were 
emptied  by  illegal  abstractions  and  in- 
solvent loans,  they  were  held  liable. 
Marshall  v.  Farmers'  &  M.  Sav.  Bank 
(1889)  86  Va.  676,  2  L.R.A.  534,  17 
Am.  St.  Rep.  84,  8  S.  E.  586. 

Where  the  statute  provided  that  no 
trustee  or  manager  of  any  savings 
bank  shall  be  personally  liable  except 
for  matters  stated,  including  "for 
neglect  or  omission  in  complying  with 
the  rules  and  regulations  required  by 
this  act  to  be  adopted,"  etc.,  a  trustee 
and  manager  of  a  savings  bank  who 
knows  that  the  act  is  not  being  com- 
plied with  cannot  escape  responsibil- 
ity for  the  fraud  of  the  actuary,  which 
could  have  been  prevented  by  compli- 
ance with  the  requirements  of  the  act, 
upon  the  ground  that  such  actuary 
was  a  man  of  high  reputation,  who  en- 
joyed the  confidence,  not  only  of  the 
trustees  and  managers,  but  of  his  fel- 
low townsmen.  Re  Cardiff  Sav.  Bank 
(Davies's  Case  (1890)  59  L.  J.  Ch.  N. 
S.  450,  L.  R.  45  Ch.  Div.  (Eng)  537,  62 
L.  T.  N.  S.  628,  38  Week.  Rep.  671,  2 
Megone,  136. 
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But  a  trustee  and  manager  of  a  sav- 
insrs  bank  is  not  chargeable  with  lia- 
bility under  such  act,  where  he  does 
not  know  of  neglect  and  omissions  in 
that  respect.  Re  Cardiff  Sav.  Bank 
(Bute's  Case)  [1892]  2  Ch.  (Eng.) 
100.  61  L.  J.  Ch.  N.  S.  857,  66  L.  T.  N. 
S.  817,  40  Week.  Rep.  538. 

In  Lippitt  V.  Ashley  (1915)  89  Conn. 
451,  94  Atl.  995,  supra,  the  court  said 
also:  "The  standard  of  reasonable 
care  required  by  law  of  bank  directors 
is  affected  by  their  fiduciary  position, 
by  the  nature  of  the  business,  and  by 
the  fact  that,  in  accepting  the  ofiice, 
they  hold  themselves  out  as  reasonably 
competent  and  reasonably  qualified  to 
perform  the  duties  of  the  office.  So 
that  the  issue  in  this  case  is  not 
whether  the  defendants  have  °  con- 
ducted theinselves  as  might  reason- 
ably be  expected  of  ordinarily  prudent 
men,  but  whether  they  have  conducted 
the  affairs  of  this  bank  as  might  rea- 
sonably be  expected  of  ordinarily 
prudent  bank  directors." 

rv.  MiaaelUmeous. 

A  director  of  a  bank  whose  duties 
were  executive,  but  were  largely  con- 
fined to  Dublin,  received  a  statement 
of  rumors  that  out  of  the  business  car- 
ried on  at  Cork  several  directors  had 
received  large  advances  without  giv- 
ing adequate  security;  and  it  was  held 
he  was  negligent  in  not  thereupon  go- 
ing to  Cork  and  examining  the  ac- 
counts. Jackson  v.  Munster  Bank 
(1885)  Ir.  L.  R.  15  Eq.  356. 

In  Dovey  v.  Cory  [1901]  A.  C. 
(Eng.)  477,  6  B.  R.  C.  179,  a  director 
«t  a  joint  stock  bank  was  exonerated 
where,  by  the  frauds  of  the  executive 
ofScers,  there  were  made  wrongful 
declarations  of  dividends  and  improp- 
er loans,  when  the  minutes  of  the  di- 
rectors' meetings  showed  that,  speak- 
ing geiterally,  they  attended  with  rea- 
sonable regularity  and  transacted  a 


large  amount  of  business,  but  that  no 
director,  unless  it  was  the  chairman, 
attended  to  any  details  not  brought  be- 
fore the  board  either  by  the  chairman 
or  by  the  general  manager.  Lord 
Davey  said  in  his  opinion  that  "direct- 
ors are  not  bound  to  examine  entries 
in  the  company's  books.  It  was  the 
duty  of  the  general  manager  and 
(possibly)  of  the  chairman  to  go  care- 
fully through  the  returns  from  the 
branches,  and  to  bring  before  the 
board  any  matter  requiring  their  con- 
sideration; but  the  respondent  was 
not,  in  my  opinion,  guilty  of  negli- 
gence in  not  examining  them  for  him- 
self, notwithstanding  that  they  were 
laid  on  the  table  of  the  board  for  ref- 
erence." 

It  may  be  noted  that  in  Houston  v. 
Thornton  (1898)  122  N.  C.  365,  65  Am. 
St.  Rep.  699,  29  S.  E.  827,  directors  of 
a  bank  were  held  liable  to  one  pur- 
chasing stock  therein  on  the  faith  of 
their  reports  and  dividends,  where 
certain  of  the  officers  and  directors 
had  wrecked  the  bank  by  absorbing  its 
funds,  and  the  negligence  of  the  de- 
fendants was  not  excused  by  the  fact 
that  they  resided  away  from  the  town 
in  which  the  bank  was  situated. 

The  court  in  the  reported  case 
(Besselieu  v.  Brown,  ante,  862)  is 
treating  of  the  liabilities  of  trustees 
in  general  where  it  refers  to  Fisher  v. 
Fisher  (1915)  170  N.  C.  378,  87  S.  E. 
lis,  as  that  case  related  to  the  duties 
of  a  trustee  of  an  estate,  and  not  to 
the  duties  of  a  director. 

In  Murphy  v.  Penniman  (1907)  105 
Md.  462,  121  Am.  St.  Rep.  583,  66  Atl. 
282,  where  the  court  sustained  in  part 
an  order  overruling  a  demurrer  to  a 
bill  seeking  to  hold  directors  of  a  bank 
liable  for  losses  partly  due  to  misap- 
propriations of  money  by  its  treasurer, 
the  facts  are  not  fully  developed. 

B.B.B. 
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STATE  OF  KANSAS,  Appt., 

V. 

L.  M.  CRAWFORD  et  al. 


SAME,  Appt, 

V. 

PEOPLE'S  AMUSEMENT  COMPANY  et  al. 

Kanaaa  Supreme  Court— >  January  11,  1919. 
(104  Kan,  141,  177  Pac.  360.) 

Legislature  —  delegation  of  power  —  building  regulations. 

1.  The  legislature  cannot  delegate  to  private  individuals  and  private 
associations  of  persons  the  power  to  make  obligatory  rules  concerning  the 
management  and  care  of  property,  nor  provide  that  the  breach  of  such 
rules  shall  be  a  penal  offense. 

[See  note  on  this  question  beginning  on  page  882.] 


Statute  —  uncertainty  —  fire  preven- 
tion. 

2.  The  provision  in  §  5  of  the  Fire 
Prevention  Act,  §  4863  of  the  General 
Statutes  of  1915,  requiring  that  "all 
electric  wiring  shall  be  in  accordance 
with  the  national  electrical  code,"  is 
void  for  uncertainty. 

Electricity  —  adoption  of  electrical 
code. 

3.  The  "national  electrical  code"  is  a 
set  of  rules  relating  to  electrical  wir- 

Headnotes  by  Dawson,  J. 


ing>  etc.,  promulgated  by  a  body  of 
private  individuals  and  voluntary  un- 
official organizations,  which  meets  oc- 
casionally throughout  the  United 
States.  These  rules  are  revised  from 
time  to  time.  A  statute  requiring  the 
owners  of  theaters  to  make  all  their 
electrical  wiring  conform  to  the  "na- 
tional electrical  code"  is  an  attempt  to 
delegate  the  legislative  power  of  this 
state,  and  is  therefore  unconstitution- 
al. 


Appeal  by  the  state  from  judgments  of  the  District  Court  for  Shawnee 
County  quashing  informations  charging  defendants  with  operating  thea- 
ters without  having  their  electrical  wiring  conform  to  the  "national  elec- 
trical code."    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  S.  M.  Brewster,  Attorney     theaters,  and  the  informations  al- 


General,  and  Hugh  T.  Fisher  for  the 
State. 

Messrs.  J.  B.  Larimer  and  W.  W. 
Hooper  for  appellees. 

Dawson,  J.,  delivered  the  opinion 
of  the  court:    . 

The  state  of  Kansas  appeals  from 
judgments  of  the  trial  court,  where- 
in certain  informations  cluurged  de- 
fendants with  misdemeanors  under 
§  5  of  the  Fire  Prevention  Act  (Gen. 
Stat.  1915,  §  4863),  which,  among 
other  matters,  provides :  "All  elec- 
trical wiring  shall  be  in  accordance 
with  the  national  electrical  code." 

Defendants  conduct  and  operate 


leged  that  they  did  unlawfully  oper- 
ate these  theaters  as  placjBS  of 
amusement,  etc.,  "without  having 
the  wiring  of  said  theaters  in  ac- 
cordance with  the  national  electric 
code,  to  wit,  by  not  having  such  wir- 
ing inclosed  in  conduit  or  armored 
cable,  contrary  to  the  form  of  the 
statutes." 

Counsel  for  the  state  advise  us: 
"The  national  electrical  code  consists 
of  installation  rules  of  the  national 
board  of  fire  underwriters  for  elec- 
trical wiring  and  apparatus,  as  rec- 
ommended by  the  Underwriters' 
National   Electric  Association.     It 
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was  originally  drawn  in  1897,  as  the 
result  of  the  united  efforts  of  the  va- 
rious insurance,  electrical,  architec- 
tural, and  allied  interests,  which, 
through  the  national  conference  on 
standard  electrical  rules,  composed 
of  delegates  from  various  national 
associations,  unanimously  voted  to 
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to  any  other  body,  however  learned, 
wise,  and  farsighted  the  latter  may 
be.  This  principle  of  our  C!onstitu- 
tion  and  of  our  public  policy  is  fun- 
damental. 

Some  courts,  including  our  own, 
have  relaxed,  or  seemingly  relaxed, 
the  rigid  enforcement  of  this  prin- 


recommend  it  to  their  respective  as-  *.  ciple,  in  some  instances,  by  giving 


sociations  for  approval  or  adoption." 

This  code  is  revised  every  two 
years.  The  edition  of  1916  is  a 
pocket  manual,  which  apparently 
covers  the  whole  art  of  installing 
electric  switchboards,  poles,  lines, 
inside  and  outside  wiring  of  thea- 
ters, car  houses,  garages  and  ships, 
also  suitable  designs  and  materials 
for  fuses,  circuit  breakers,  insulated 
joints,  wireless  telegraph  appara- 
tus, etc. 

The  manual  recites  that  the  na- 
tional conference  has  disbanded,  and 
that  its  work  has  been  taken  over  by 
the  following  associations:  Amer- 
ican Electric  Railway  Association; 
American  Institute  of  Electrical  En- 
gineers ;  Associated  Factory  Mutual 
Fire  Insurance  Companies;  Nation- 
al Association  of  Electrical  Inspect- 
ors ;  National  Board  of  Fire  Under- 
writers; National  Electric  Light 
Association ;  National  Electrical 
Contractors'  Association. 

It  is  not  disclosed  where  the  na- 
tional conference  convened  when 
this  code  was  promulgated,  nor 
where  its  periodical  meetings  for  re- 
vision of  these  rules  are  held,  but 
inventors,  seeking  to  have  their  new 
electrical  devices  recognized  by  the 
code,  are  instructed  to  submit  them 
to  "underwriters'  laboratories"  in 
Chicago  or  New  York. 

In  considering  the  correctness  of 
the  district  court's  decision  in 
quashing  the  informations  against 
the  defendants,  it  ia  only  necessary 
to  recur  to  the  most  simple  and 
dementary  principles  of  civil  gov- 
ernment. In  our  commonwealth  the 
power  to  make,  amend,  alter,  and 
repeal  the  laws  is 
ttfeSHa^^Zt       vested  in  the  legis- 

STiTrl^la"  o'n>      ^t^T®-       Tha*    ^^^^^ 

may  not  abdicate  its 
fonctions  nor  delegate  its  powers 
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countenance  to  legislation  enacted 
to  punish  as  misdemeanors,  or 
otherwise  to  penalize,  the  breach  of 
rules  promulgated,  or  to  be  promul- 
gated afterwards,  by  some  subordi- 
nate official  body  created  by  the 
legislature.  State  v.  Meyer,  94  Kan. 
647, 146  Pac.  1007 ;  Pappens  v.  Unit- 
ed States,  —  C.  C.  A.  — ,  252  Fed. 
55 ;  Georgia  R.  &  Bkg.  Co.  v.  Smith, 
70  Ga.  694 ;  Isenhour  v.  State,  157 
Ind.  517,  87  Am.  St.  Rep.  228,  62  N. 
E.  40 ;  Hildreth  v.  Crawford,  65  Iowa, 
389,  21  N.  W.  667 ;  People  v.  Brooks, 
101  Mich.  98,  59  N.  W.  444;  Hurst 
V.  Warner,  102  Mich.  238,  26  L.R.A. 
484,  47  Am.  St.  Rep.  525,  60  N.  W. 
440;  Polinsky  v.  People,  73  N.  Y. 
65;  8  Cyc.  830-884;  21  Cyc.  387, 
388.  See  also  State  ex  rel.  Taylor 
V.  Missouri  P.  R.  Co.  76  Kan.  467, 
471-481,  92  Pac.  606 ;  Ex  parte  Mc- 
Nulty,  77  Cal.  164,  11  Am.  St.  Rep. 
257,  19  Pac.  287,  and  Railroad  Com- 
mission V.  Grand  Trunk  Western  R. 
Co.  179  Ind.  255,  100  N.  E.  852. 

But  none  of  the  cases  cited  has 
ventured  so  far  afield  as  to  intimate 
that  the  legislature  might  delegate 
to  some  unofficial  organization  of 
private  persons,  like  the  National 
Fire  Protective  Association,  the 
power  to  promulgate  rules  for  the 
government  of  the  people  of  this 
state,  or  for  the  management  of 
their  property,  or  that  the  legisla- 
ture might  prescribe  punishment 
for  breaches  of  these  rules.  We  feel 
certain  that  no  such  judicial  doc-' 
trine  has  ever  been  announced.  If 
assent  to  such  a  doctrine  could  be 
given,  a  situation  would  aiise  where 
owners  of  property  with  considera- 
ble persistaM^e  might  learn  what 
these  code  rules  were,  and  incur  the 
expense  of  making  their  property 
conform  thereto,  only  to  find  that 
the  National  Fire  Protective  Asso- 
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ciation  had  reconvened  in  Chicago, 
New  York,  or  New  Orleans,  and  had 
revised  the  code,  and  that  the  work 
and  expense  had  to  be  undertaken 
anew.  And  there  would  be  no  end 
of  such  a  state  of  affairs.  Further- 
more, there  is  no  official  way,  indeed 
no  practical  way,  for  the  average 
property  owner  to  know  what  these 
code  rules  are.  The  laws  of  this 
state  to  which  our  people  owe  obe- 
dience must  be  officially  published. 
The  people  may  learn  what  these 
laws  are,  and  they  are  privileged  to 
meet  legislative  committees  and  pe- 
tition the  legislature  for  amend- 
ment, improvement,  and  ameliora- 
tion of  the  laws.  Shall  it  be 
intimated  that  if  these  fire  preven- 
tion regulations,  these  "national 
electrical  code"  rules,  are  oppressive, 
or  otherwise  objectionable,  the  prop- 
erty owners  of  this  state  must  be 
referred  to  some  voluntary  and  un- 
official conference  of  underwriters 
and  electricians,  which  occasionally 
meets  here,  there,  or  anywhere  in 
Bi«,trtoity-  North  America,  for 
adoption  of         redress  of  gnevan- 

leotrlcl  cod*.       ^^  y  g^^  ^^  f  ^jj^^y 

of  such  legislation  in  a  free,  en- 
lightened, and  constitutionally  gov- 
erned state  is  so  obvious  that  elab- 


orate illustration  or  discussion  of 
its  infirmities  is  unnecessary.  If 
the  legislature  desires  to  adopt  a 
rule  of  the  national  electrical  code 
as  a  law  of  this  state,  it  should  copy 
that  rule,  and  give  it  a  title  and  an 
enacting  clause,  and  pass  it  through 
the  senate  and  the  house  of  repre- 
sentatives by  a  constitutional  ma- 
jority, and  give  the  govonor  a 
chance  to  approve  or  veto  it,  and 
then  hand  it  over  to  the  secretary 
of  state  for  publication. 

The  clause  in  §  5  of  the  Fire  Pre- 
vention  Act    (Gen.  st«tBt«- 
Stat.  1915,  §  4863),  uncertainty- 
requiring  that  "all  '"«»'«^«»"»«- 
electric  wiring  shall  be  in  accord- 
ance  with    the   national    electrical 
code,"  is  void  for  uncertainty,  and 
the  informations  charging  offenses 
thereunder"  were  properly  quashed. 

The  court  owes  it  to  counsel  for 
the  state  to  say  that  in  the  presen- 
tation of  this  appeal  they  candidly 
acknowledge  the  critical  point  in 
the  controversy,  and  admit  that 
they  have  merely  brought  the  case 
here  to  procure  an  authoritative  de- 
termination of  it. 

The  judgment  is  affirmed. 

All  the  Justices  concur. 


ANNOTATION. 

Delegation  of  matter  of  building  regulations  to  private  mdividuals  or  auo- 

ciations. 


In  the  reported  case  (State  v.  Craw- 
ford, ante,  880),  a  statute  providing 
that  all  electrical  wiring  should  be  in 
accordance  with  the  code  of  a  ceri»in 
electrical  association  was  declared  un- 
constitutional, as  an  attempt  to  dele- 
gate the  legislative  power.  It  will  be 
observed  that  the  legislation  involved 
in  this  case  was  so  comprehensive  as 
not  only  to  require  a  conformance 
with  the  code  of  the  association,  as  it 
existed  at  the  time  the  statute  was 
enacted,  but  to  require  a  compliance 
with  any  future  changes  which  the 
association  might  see  fit  to  make. 
This  was  clearly  a  delegation  of  a 
legislative  function.  Undoubtedly,  the 
legislature  might  have  used  the  code 


in  determining  what  regulations 
should  be  adopted,  and  might,  after 
an  examination  of  the  code,  have  in- 
corporated its  existing  provisions  in 
the  statute  as  a  part  thereof,  not  as 
a  code  of  the  association,  but  as  the 
legislature's  own  act  and  determina- 
tion of  what  the  regulations  should  be. 
A  search  has  disclosed  no  other  case 
dealing  with  this  particular  question. 
The  cases  most  analogous  appear  to  be 
those  involving  statutes  forbidding 
the  erection  of  certain  buildings,  with- 
out first  obtaining  the  consent  of  per- 
sons owning  property,  or  living  in  the 
locality  of  the  proposed  site.  These 
cases,  inferentially  at  least,  support 
the  reported  case,  and  hold  the  at- 
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tempted  delejration  unconstitutional. 
Upon  this  ground,  the  courts  have  con- 
demned ordinances — 

— ^providing  that  no  frame  building 
should  be  erected,  moved,  or  remod- 
eled, until  the  owner  should  have  ob- 
tained permission  f  rmn  all  parties  own- 
ing permanent  brick  or  stone  struc- 
tures within  a  radius  of  60  feet  of  the 
proposed  structure,  Tilford  v.  Bel- 
knap (1907)  126  Ey.  244,  11  L.B.A. 
(N.S.)  708,  103S.  W.  289; 

— requiring  the  consent  of  neigh- 
boring property  owners  to  the  erec- 
tion of  nonfireproof  buildings  within 
fire  limits.  Hays  v.  Poplar  Bluff  (1916) 
263  Mo.  516.  L.R.A.1915D,  595,  173  S. 
W.  676; 

— ^providing  that  no  soap  factory, 
slaughterhouse,  bone  or  rendering  fac- 
tory should  be  erected  within  300  feet 
of  a  dwelling,  without  the  consent  of 
the  owner  and  occupant  thereof,  St. 
Louis  v.  Howard  (1893)  119  Mo.  41, 
41  Am.  St.  Rep.  680,  24  S.  W.  770; 

— ^providing  that  livery  stables,  gas 
houses,  gas  reservoirs,  and  garages 
might  be  built  in  the  part  of  the  city 
not  set  aside  for  business  purposes, 
providing  the  person  desiring  to  build 
such  buildings  should  first  obtain  the 
written  consent  of  two  thirds  of  all  the 
real  estate  owners  within  SOO  feet  of 
the  proposed  site,  State  ex  rel.  Nehr- 
bass  V.  Harper  (1916)  162  Wis.  689, 
156N.  W.  941; 

— ^providing  that  no  permit  for  the 
erection  of  a  livery  stable  should  be 
granted,  until  the  written  consent  of 


the  owners  of  one  half  of  the  ground 
in  the  block  where  the  erection  was 
proposed  to  be  made  was  obtained,  St. 
Louis  V.  Russell  (1893)  116  Mo.  248, 
20  L.RA..  721,  22  S.  W.  470,  overruling 
State  ex  rel.  Russell  v.  Seattle  (1884) 
16  Mo.  App.  131,  where  a  contrary 
conclusion  was  reached; 

— ^providing  that  it  should  be  unlaw- 
ful to  erect  a  gas  tank,  or  holder,  with- 
out the  written  consent  of  the  owners 
of  all  the  property  within  a  radius  of 
1,000  feet  from  the  site  of  such  struc- 
ture. State  ex  rel.  Omaha  Gas  Co.  v. 
Withnell  (1907)  78  Neb.  88,  8  L.R.A. 
(N.S.)  978,  126  Am.  St.  Rep.  586,  110 
N.  W.  680.  , 

In  Spann  v.  Dallas  (1916)  —  Tex. 
Civ.  App.  — ,  189  S.  W.  999,  where  an 
ordinance  provided,  in  part,  that,  if 
there  were  more  residences  than  busi- 
ness houses  within  a  radius  of  300 
feet  of  the  location  for  which  a  permit 
was  sought  to  construct  a  building 
for  business  purposes,  the  applicant 
should  accompany  his  application  with 
the  consent  of  three  fourths  of  the 
property  ovraers  within  the  800-foot 
radius,  and  in  such  event  the  board 
of  commissioners  should  cause  a  per- 
mit to  be  issued,  the  court  was  in- 
clined to  the  view  that  this  provision, 
when  construed  in  connection  with 
the  whole  ordinance,  was  valid;  as 
the  determination  whether  a  permit 
should  be  issued  ultimately  rested  in 
the  discretion  of  the  commissioners. 

J.  T.  W. 


SOPHIA  P.  ZEEB 

V. 

CHARLES  BAHNMAIER,  Impleaded,  etc.,  Appt 

Kansas  Supreme  Court  —  November  9,  191S. 

(108  Kan.  699, 176  Pac  326.) 

Automobile  —  injury  by  driver  •—  presence  of  owner  ^-  liability. 

1.  An  owner  of  an  automobile  is  not  liable  in  damages  for  the  tort  of 
another  adult  person  who  is  in  the  possession  of  it,  and  who  has  the  con- 
trol and  management  of  it,  on  the  mere  ground  that  the  owner  was  pres- 

>    ■     I  ■■■■■!  ■!■  ■  -  ■ -.-»..  ■    » 

Headnotes  by  Dawson,  J. 
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ent  when  such  other  person,  although  experienced  in  the  operation  of  the 
automobile,  conunitted  a  tort  by  momentary  negligence  in  driving  it. 
[See  note  on  this  question  beginning  on  page  888.] 


Parent  and  child  —  tort  »f  child  — 
lUbiUty. 

2.  A  father  is  not  liable  in  damages 
for  the  toils  of  his  adult  son  on  the 
mere  ground  of  paternity. 
Aat(»nobile  —  s<m  as  driver  —  lia> 

bility. 

3.  The  defendant  owned  an  automo- 
bile which  his  son,  an  adult  in  busi- 
ness for  himself,  was  accustomed  to  use 
for  business  or  pleasure  with  defend- 
ant's permission.  The  son  was  wont 
to  use  it  to  drive  to  church.  Some- 
times defendant  or  other  members  of 
the  family,  or  all  together,  accompanied 
the  son.  At  such  times  the  son  always 
drove  and  exclusively  operated  the  car. 
On  the  day  of  the  accident  the  son  in- 


vited his  parents  to  accompany  him  to 
church.  On  the  return  journey  the  son, 
while  operating  the  car  at  a  speed  of  ■ 
2  or  3  miles  an  hour,  overtook  and  col- 
lided with  a  buggy  through  his  negli- 
gent failure  to  give  the  occupants  of 
the  buggy  sufficient  time  to  get  their 
vehicle  to  the  side  of  the  road,  and  one 
of  the  occupants  of  the  buggy,  the 
plaintiff,  was  injured.  The  jury  spe- 
cially found  that  the  father,  who  owned 
the  car,  had  nothing  to  do  with  its 
operation  or  control  at  the  time  of  the 
accident.  Held,  that  the  mere  fact  of 
ownership  and  the  mere  presence  of 
the  owner  at  the  time  of  the  accident 
do  not  warrant  a  judgment  for  dam- 
ages against  the  owner  of  the  car. 


(Johnston,  Ch.  J.,  and  Mason,  J.,  dissent.) 


Appeal  by  defendant  Bahnmaier  from  a  judgment  of  the  District  Court 
for  Douglas  County  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries,  alleged  to  have  been  caused  by  defendant's 
negligence.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  R.  E.  Melvin,  for  appellant:  of  the  car  struck  and  crushed  the 

Defendant  is  not  liable,  left  rear  wheel  of  the  buggy,  caus- 

Halverson  v.  Blosser,  101  Kan.  683,     jng  the  plaintiff  to  be  thrown  out 


L.R.A.1918B,  498,  168  Pac.  863;  Kay- 
ser  V.  Van  Nest,  125  Minn,  277,  51 
LJl.A.(N.S.)  970,  146  N.  W,  1091. 

Messrs.  Riling  &  Riling,  for  ap> 
pellee : 

Defendant  was  guilty  of  negligence 
and  liable  for  damages. 

Hoffman  v.  Charlett,  97.  Kan.  553, 
165  Pac.  953 ;  Halverson  v.  Blosser,  101 
Kan.  683,  L.R.A.1918B,  498,  168  Pac, 
863;  Sims  v.  Williamsburg  Twp.  92 
Kan.  636,  141  Pac.  881. 

Dawson,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  recovered  a  judg- 
ment against  the  defendant  for  per- 
sonal Injuries.  Plaintiff  and  her 
brother  were  riding  in  a  one-horse 
buggy  on  a  public  road.  The  defend- 
ant's adult  son  was  driving  defend- 
ant's automobile,  which  approached 
the  buggy  from  the  rear.  Defend- 
ant and  other  members  of  his  family 
were  in  the  car.  The  automobile 
overtook  the  buggy  and,  in  attempt- 
ing to  pass,  the  right  front  fender 


and  injured.  On  approaching  the 
buggy  the  auto  horn  was  sounded, 
but,  owing  to  a  strong  wind,  the  oc- 
cupants of  the  buggy  did  not  hear 
the  warning  until  very  shortly  be- 
fore the  collision.  When  plaintiff 
and  her  brother  did  learn  of  the  ap- 
proach of  the  automobile,  her  broth- 
er, who  was  driving  the  horse,  pulled 
the  rein  to  the  right,  but  before  the 
horse  had  time  to  draw  the  buggy 
out  of  the  way  the  mishap  occurr«i. 

Defendant  pleaded  a  general  de- 
nial, contributory  negligence,  and 
that  her  injuries  were  occasioned  by 
her  own  fault,  or  that  of  her  broth- 
er, or  of  both. 

The  evidence  showed  that  the  de- 
fendant's son,  a  man  of  mature 
years,  was  driving  the  car;  that  he 
was  in  the  habit  of  using  the  car 
about  his  own  affairs;  that  on  the 
day  of  the  accident  he  drove  the  car 
to  church,  and  asked  his  parents, . 
defendant  and  wife,  to  go  with  him, 
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and  they  with  other  members  of  the 
family  did  so.  The  son  testified: 
"Am  doing  for  myself;  rented  farm 
of  father  on  my  own  account;  pay 
crop  rent;  am  of  age;  accustomed 
to  drive  father's  auto ;  drive  it  about 
my  own  affairs ;  .  .  .  car  belongs 
to  father;  .  .  .  goes  to  church  in 
it  once  in  awhile ;  I  have  sometimes 
invited  him  to  go  to  church  with 
me  in  the  car;  this  particular  Sun- 
day I  invited  them  to  go  with  me; 
they  consented  and  went;  they  had 
nothing  at  all  to  do  with  the  car  that 
day;  I  am  somewhat  of  a  leader  in 
the  family;  father  pays  for  gaso- 
lene, keeps  up  repairs;  I  run  it; 
&ther  runs  it,  too ;  Sunday  of  acci- 
dent I  invited  them  to  go ;  they  were 
my  guests  then." 

The  jury  answered  certain  special 
questions: 

"Q.  3.  Do  you  find  that  defendant 
or  the  driver  of  the  car  was  guilty 
of  negligence  or  carelessness  in  the 
operation  of  the  auto?  A.  Yes ;  the 
driver  of  the  car. 

"Q.  4.  If  you  answer  question  8 
in  the  aflirmative,  state  whom  you 
find  to  be  guilty  of  carelessness  or 
negligence.  A.  Both  Charles  Bahn- 
maier,  the  owner,  and  his  son,  Roy 
Bahnmaier,  the  driver  of  the  car. 

"Q.  4i.  If  you  answer  question  3 
in  the  affirmative,  state  in  what  par- 
ticulars he  or  they  were  negligent 
or  careless.  A.  In  this:  That  de- 
fendant failed  to  give  the  driver  of 
the  horse  and  buggy  sufficient  time 
in  which  to  turn  out. 

"Q.  5.  What,  if  anything,  did  the 
defendant  or  the  driver  of  the  auto 
fail  to  do  in  the  handling  of  the 
auto  that  ordinary  carefulness  and 
prudence  would  require?  A.  The 
car  was  not  stopped  in  time  to  avoid 
the  accident.    .    .    . 

"Q.  11.  Did  the  driver  of  the 
auto,  after  warning  the  occupants 
of  the  buggy  by  shouting,  keep  the 
car  under  reasonable  and  proper 
control?  A.  Had  control,  but  failed 
to  exercise  control. 

"Q.  12.  At  what  rate  of  speed 
was  the  auto  ruiming  when  it  struck 
the  buggy  wheel?  A.  Two  to  3 
miles  an  hour.     .    .    . 


"Q.  16.  What,  if  anything,  had 
the  defendant  to  do  with  the  opera- 
tion or  control  of  the  auto  on  the 
day  of  the  accident  and  at  the  time 
thereof?    A.  Nothing." 

Several  errors  are  assigned,  but 
the  important  question  is  whether 
the  law  attaches  a  liability  to  own- 
ership of  an  automobile  for  damages 
occasioned  by  the  machine  which 
occur  when  the  owner  is  present, 
but  only  as  a  passenger,  and  when 
another  responsible  person  is  oper- 
ating the  car,  in  accordance  with  his 
own  judgment  and  without  direc- 
tions from  the  owner.  On  this  ques- 
tion the  trial  court  instructed  the 
jury  thus:  "I  think  one  of  the  first 
questions  that  will  challenge  your 
consideration  will  be  the  extent  to 
which  Charles  Bahnmaier,  the  own- 
er of  this  automobile,  the  father 
of  this  boy  [adult]  is  liable  for  the 
negligence  of  his  son  under  the  cir- 
cumstances of  this  case.  As  to  that, 
I  have  to  advise  you  that  a  father 
is  not  liable  for  the  negligence  of 
his  son,*either  an  adult  or  a  minor, 
if  the  son  is  acting  away  from  the 
father,  and  independently  acting  tor 
himself;  but  if  the  son,  either  a 
minor  or  an  adult,  is  acting  for  the 
father,  operating  the  automobile  in 
the  usual  and  ordinary  way,  doing 
the  things  with  the  automobile  that 
the  father  himself  might  do  if  the 
son  were  not  present,  then  I  think 
you  will  be  warranted  in  saying 
that,  if  the  son  was  negligent,  the 
father  would  be  liable  for  damages 
growing  out  of  the  negligence. 
More  than  that,  I  think  if  the  father 
was  present  in  the  automobile  with 
the  son,  and  the  son  was  engaged  in 
an  act  of  negligence,  and  the  father 
saw  it  and  took  no  steps  to  prevent 
it,  and  it  was  his  automobile,  the 
father  would  be  liable  for  any  dam- 
ages growing  out  of  the  negligence 
of  the  son." 

The  law  imposes  no  liability  on  a 
father  for  the  tort  p,,,.*  ua 
of  his  son  on  the  «"}«-}?'*..•* 
mere  ground  of  pa- 
ternity.  This  is  the  law,  even  where 
the  tort  is  that  of  a  minor  son. 
Mirick  v.  Suchy,  74  Kan.  715,  87 
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Pac.  1141,  11  Ann.  Cas.  366;  Smith 
V.  Jordan,  211  Mass.  269,  97  N.  E. 
761. 

Unless  some  rational  theory  of 
principal  and  agent,  or  of  master 
and  servant,  supported  by  substan- 
tial evidence,  can  connect  the  father 
'with  the  act  or  delict  of  the  son,  the 
father  is  no  more  liable  than  a 
stranger.  And  this  principle  holds 
true,  whether  the  father  is  present 
or  absent  when  the 

«rivei>-prea>  Committed.  If  I  do 
liability.  no  more  than  per- 

mit my  adult  son  to 
use  my  horse  or  my  shotgun  when- 
ever he  cares  to  do  so,  and  if  my 
son  is  conceded  to  be  experienced  in 
the  management  of  horses  and  in 
the  handling  of  shotguns,  and  is  not 
known  to  be  careless  therewith, 
shall  I  be  held  liable  if  he,  in  a  mo- 
ment of  negligence,  rides  down  a 
pedestrian  or  shoots  a  neighbor's 
cow,  merely  because  the  horse  or 
shotgun  is  mine,  and  because  I  was 
personally  present  when  the  negli- 
gent mishap  occurred?  There  is  no 
such  rule  of  law  in  any  20th  cen- 
tury textbook.  Any  such  rule  of 
liability  attaching  to  mere  owner- 
ship of  an  automobile,  if  found  in  the 
decided  cases,  must  have  been  an- 
nounced when  the  judiciary  were 
less  familiar  than  now  with  that  dis- 
tinctively modem  invention.  Why 
should  the  mere  presence  of  the 
owner  of  the  automobile,  which  was 
in  the  possession,  control,  and  exclu- 
sive management  of  another  respon- 
sible adult  at  the  time  of  the  tort, 
subject  the  owner  of  the  car  to  lia- 
bility in  damages?  An  automobile 
is  a  more  safe  and  dependable  chat- 
tel than  a  horse,  and  it  is  not  an 
inherently  dangerous  instrument; 
certainly  much  less  so  than  a  shot- 
gun. 

In  Watkins  v.  Clark,  103  Kan.  629, 
176  Pac.  131,  Mr.  Justice  Burch, 
speaking  for  the  court,  and  with  his 
characteristic  clarity  and  precision, 
said: 

"The  automobile  was  not  a  dan- 
gerous instrumentality  which  the 
defendant  let  loose  in  the  communi- 


ty.   The  automobile  was  not  a  guil- 
ty agent  in  the  accid^it,  bringing 
punishment  on  the  owner,  like  the 
deodands  of  English  law.    Misman- 
agement by  the  driver  was  the  ciiiiae 
of  the  accident.    The  purchase  of 
the  automobile  by  the  defendant  foi 
the  use  of  his  family,  including  his 
daughter,  operated  as  a  gift  to  them 
of  the  right  to  use  it.    When  using 
it  to  accomplish  his  purposes,  wheth- 
er business  or  pleasure,  they  repre- 
sent him;  but  when  they  exercise 
their  privilege  and  use  it  to  accom- 
plish their  own  distinct  purposes, 
whether  business  or  pleasure,  they 
act  for  themselves,  and  are  alone  re- 
sponsible for  their  negligent  con- 
duct.   The  fact  that  the  automobile 
was  purchased  for  use  by  the  own- 
er's family  did  not  make  him  gen- 
erfdly  responsible  for  its  subsequent 
operation,  and  because  the  car  was 
subject    to    appropriation   by   the 
members  of  his  family  for  their  own 
use,  there  is  no  presumption  that 
any  particular  trip  was  made  in  his 
behalf.    The  use  made  of  the  car  on 
any  particular  occasion  is  a  ques- 
tion of  fact,  to  be  determined  by 
evidence  showing  the  fact,  and  in 
this  instance  there  was  no  evidence 
that  anybody  was  concerned  except 
the  daughter. 

"The  development  of  the  law  on 
this  subject  has  been  attended  by 
a  rather  slow  process  of  clarifica- 
tion. When  the  automobile  was 
new  and  strange,  and  was  regarded 
with  some  wonder  and  considerable 
fear,  there  was  a  tendency  to  look 
upon  it  as  a  dangerous  thing, 
fraught  with  such  possibility  for 
harm  that  the  owner  should  always 
be  held  responsible  for  its  use. 
When  it  commenced  to  take  the 
place  of  the  family  horse,  this  view 
had  to  be  abandoned.  The  notion, 
however,  of  general  liability  on  the 
part  of  the  owner  for  use  of  his  car 
having  been  planted  in  the  mind, 
it  lingered  there  like  a  superstition. 
Courts  were  reluctant  to  ignore  it, 
and,  as  a  result,  an  adaptation  of  the 
law  of  master  and  servant,  and  prin- 
cipal and  agent,  was  resorted  to,  to 
explain  the  liability.    If  a  man  pur- 
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chased  an  automobile  and  allowed 
his  wife  and  his  son  and  his  daugh- 
ter to  use  it,  the  use  was  his.  by  vir- 
tue of  representation,  whether  rep- 
resentation existed  in  fact  or  not. 
The  deduction  was  facilitated  by  em- 
ployment of  the  fine  art  of  defini- 
tion, putting  into  the  deiinition  of 
the  term  'business,'  the  attributes 
necessary  to  bolster  up  liability. 
So,  if  daughter  took  her  friend  rid- 
ing, she  might  think  she  was  out 
piwely  for  the  pleasure  of  herself 
and  her  friend,  but  she  was  mis- 
taken; she  was  conducting  father's 
'business'  as  his  'agent.'  As  this  in- 
congruity became  more  and  more 
apparent,  a  further  concession  was 
sometimes  made.  If  the 'owner  al- 
lowed a  member  of  his  family  to  use 
the  automobile,  he  might  not  be  lia- 
ble, but  it  was  'prestimed'  the  use 
was  his  by  representation.  If  son 
took  his  best  girl  riding,  prima  facie 
it  was  father's  little  outing  by 
proxy,  and  if  an  accident  happened, 
prima  facie,  father  was  liable.  Some 
courts  were  inclined  to  get  rid  of 
the  difficulty  of  resting  liability  on 
the  one  existing  fact — ownership  of 
the  car — ^by  dedaring  that  the  ques- 
tion of  'agency'  was  one  for  the  jury, 
a  process  known  in  some  quarters 
as  'passing  the  buck.'  The  sooner 
the  courts  settle  down  and  deal  on 
the  basis  of  fact  and  actuality  with 
a  vehicle  which  has  revolutionized 
the  business  and  the  pleasure  of  the 
civilized  world,  the  better  it  will  be, 
not  only  for  society,  but  for  the 
courts." 

In  the  present  case,  it  was  not 
shown  that  the  father  did  or  failed 
to  do  anything  whatever  which  in 
any  way  contributed  to  the  accident. 

"Q.  16.  What,  if  anything,  had 
the  defendant  to  do  with  the  opera- 
tion or  control  of  the  auto  on  the 
day  of  the  accident  and  at  the  time 
thereof?  A.  Nothing."  [Special 
finding  of  the  jury.] 

The  jury  specifically  says  the  de- 
fendant father  had  nothing  to  do 
with  the  car  or  its  management  on 
the  day  of  the  accident.  It  was  not 
shown  that  the  son  was  using  the 
car   for   his   father's    business   or 


pleasure,  or  for  any  other  project 
set  on  foot  through 
the  father's  agency.  S?Jt;!S?.b'iiity. 
The  son  was.  going 
to  church  in  the  automobile,  and  in- 
vited the  father  and  mother  to  ac- 
company him.  They  went.  If  the 
father  had  stayed  at  home,  he  would 
not  be  liable;  and  the  fact  that  he 
accepted  his  son's  invitation  and  did 
go,  as  did  other  members  of  the  fam- 
ily, and  was  present  when  the  acci- 
dent happened,  does  not  render  him 
liable  for  the  tort  of  his  son. 

The  supreme  court  of  Michigan 
arrived  at  the  same  conclusion  in  a 
case  where  the  owner  of  an  auto- 
mobile had  loaned  it  for  a  day  to  a 
friend,  and  then,  at  the  latter's  in- 
vitation, the  owner  went  along  as 
a  guest  or  passenger,  and  a  tortious 
accident  occurred  through  the  fault 
of  the  borrower  who  drove  the  car. 
The  court  held  that,  in  the  absence 
of  a  statute  (since  enacted  in  Mich- 
igan), the  owner  was  not  liable. 
Hartley  v.  MUler,  165  Mich.  115,  33 
L.R.A.(N.S.)  81,  130  N.  W.  336,  1 
N.  C.  C.  A.  126. 

No  negligence  of  the  father  is  dis- 
closed by  the  evidence;  and,  as  this 
appeal  does  not  involve  the  liability 
of  the  son,  other  questions  presented 
need  no  consideration. 

The  judgment  is  reversed,  and  the 
cause  remanded,  with  instructions  to 
enter  judgment  for  defendant, 

Mason,  J.,  dissenting: 

Accepting  as  sound  the  general 
principles  of  law  declared  in  the 
opinion,  I  think  the  evidence  justi- 
fied a  finding  that  the  defendant  was 
liable.  The  answer  to  the  special 
question  quoted  seems  to  me  to  be 
Intended  to  mean  merely  that  the 
father  had  no  part  in  the  physical 
managemfflit  of  the  car. 

Johnston,  Ch.  J.,  concurs  in  the 
dissent. 

A  petition  for  rehearing  having 
been  filed,  Dawson,  J.,  on  December 
19, 1918,  handed  down  the  following 
additional  opinion  (103  Kan.  895, 
176  Pac.  643) : 

In  a  petition  for  a  rehearing,  the 
point  is  urged  that  the  jury  had  a 
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right  to  disbelieve  the  testimony  of 
the  Bahnmaiers.  That  may  be  con- 
ceded; but  theirs  was  the  only  evi- 
dence showing  whose  errand  was 
being  prosecuted  when  the  younger 
Bahnmaier  committed  the  tort.  If 
the  testimony  of  the  Bahnmaiers 
was  not  true,  there  is  nevertheless 
a  complete  lack  of  evidence  to  show 


that  the  tort-feasor,  the  younger 
Bahnmaier,  was  on  an  errand  of 
service  or  agency  for  his  father 
when  the  accident  occurred;  and 
this  leaves  nothing  upon  which  to 
fasten  liability  on  the  father,  and 
nothing  upon  which  a  new  trial 
could  be  based. 
Rehearing  denied. 


ANNOTATION. 

Owner's  pretence  in  automobfle  operated  by  another  at  affecting  former's 

liability. 


L  GeneraUy,  888. 
n.  Car  operated  by  member  of  owner's 

family,  888. 
III.  Car  operated  by  third  person,  890. 


This  note  does  not  include  criminal 
cases.  It  also,  of  course,  excludes 
civil  cases  in  which  it  appeared  that 
the  owner  was,  in  fact,  present,  but 
in  which  that  fact  did  not  affect  the 
decision. 

7.  Cfenerallp, 

On  principle,  the  mere  presence  of 
the  owner  in  an  automobile,  at  the 
time  an  injury  results  from  its  negli- 
gent operation  while  being  driven  by 
another,  does  not  necessarily  make 
him  liable,  if  he  would  not  otherwise 
have  been  liable.  As  supporting  this 
view,  see  Hartley  v.  Miller,  set  out  in- 
fra, III.  The  owner's  presence,  how- 
ever, is  an  important  element  where 
recovery  is  sought  on  the  theory  that 
the  operator  was  acting  as  his  servant 
or  agent,  or  that  he  had  control  over 
the  operation  of  the  car,  as  an  infer- 
ence that  the  machine  was  being 
driven  by  his  agent,  or  that  he  had 
some  control  over  its  operation,  is 
readily  drawn  if  he  was  present.  The 
strength  of  the  inference  undoubtedly 
varies  with  the  circumstances,  prob- 
ably being  the  strongest  against  the 
owner  in  a  case  where  his  wife  or 
child  was  driving  him  when  an  injury 
occurred,  and  weakest  where  the  facts 
show  that  he  had  loaned  his  car,  and 
was  riding  therein  merely  as  a  guest 
of  the  borrower. 


77.  Ottr  operated  by  member  of  owner's 
family. 

It  will  l^e  observed  that  in  the  re- 
ported case  (Zkeb  v.  Bahnmaieb, 
ante,  888),  the.  owner  of  an  automo- 
bile, who  was  riding  as  the  guest  of 
his  son  in  his  car,  which  the  son  had 
borrowed  and  was  driving,  was  held 
not  liable  for  an  injury  caused  by  its 
negligent  operation. 

And  in  Crawford  v.  McEIhinaey 
(1915)  171  Iowa,  606,  154  N.  W.  310, 
Ann.  Cas.  1917E,  221,  where  a  recov- 
ery was  sought  against  the  owner  of 
a  car,  purchased  for  his  own  and  his 
wife's  use,  for  an  injury  resulting 
from  its  negligent  operation  by  the 
wife  while  he  accompanied  her,  it  was 
recognized  that  if  he  had  no  control 
over  the  car,  and  was  a  mere  guest, 
he  could  not  be  held  liable.  The  ques- 
tions, however,  whether  he  and  his 
wife  were  engaged  in  a  common  enter- 
prise, and  whether  she  was  acting  as 
his  agent,  were  held  properly  left  to 
the  jury,  upon  evidence  that  the  car 
was  kept  for  their  use;  that  he  had 
never  had  any  driver  but  his  wife; 
that  at  the  time  of  the  injury  he  and 
she  were  on  a  pleasure  trip,  taken  at 
her  suggestion  and  at  his  expense; 
that  they  were  accompanied  by  guests 
invited  by  him,  and  that  he  permitted 
his  wife  to  drive  the  machine  on  the 
trip. 

And  in  Potts  v.  Pardee  (1917)  220 
N.  Y.  431,  116  N.  E.  78,  where  an  in- 
jury occurred  while  a  car,  owned  by 
a  wife,  and  occupied  by  her  and  her 
husband,  was  being  driven  by  the  lat- 
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ter's  chauffeur,  it  was  contended  that 
the  wife  might  be  held  liable  on  the 
ground  that  she  was  the  owner  of  the 
car,  and  in  it  at  the  time  the  accident 
happened;  but  the  court,  following  the 
decision  in  Hartley  v.  Miller  (1911) 
165  Mich.  115,  33  L.R.A.(N.S.)  81,  130 
N.  W.  336,  1  N.  C.  C.  A.  126,  infra, 
held  that  this  could  not  be  done  as 
the  law  stood,  stating  that  if  a  change 
was  to  be  made  it  should  be  by  legisla- 
tive enactment. 

In  Minor  v.  Mapes  (1912)  102  Ark. 
351,  39  LJl.A.(N.S.)  214,  144  S.  W. 
219,  however,  where  an  injury  oc- 
curred while  a  husband  was  riding  in 
an  automobile  driven  by  his  wife,  and 
he  testified  that  he  purchased  the  ma- 
chine and  gave  it  to  his  wife  for  her 
use,  and  that  he  never  drove  it,  he 
was  nevertheless  held  liable,  on  the 
theory  that  the  common-law  rule,  mak- 
ing the  husband  liable  for  torts  com- 
mitted by  the  wife,  was  in  force  in 
Arkansas,  and  also  on  the  ground  that 
the  evidence  was  sufficient  to  warrant 
a  finding  of  negligence  on  his  part. 
The  court  said :  "At  common  law  the 
husband  was  liable  for  torts  commit- 
ted by  the  wife,  whether  committed 
in  or  out  of  his  presence,  or  whether 
committed  at  his  command  or  not. 
Such   is  the  law  in  this  state  now. 

.  .  The  only  difference  is  that 
where  the  tortious  act  is  committed  in 
the  immediate  presence  and  under  the 
direct  compulsion  of  the  husband,  the 
wife  is  not  liable,  and  the  husband 
alone  is  liable.  In  other  instances, 
where  the  tort  is  conomitted  in  the  ab- 
sence of  her  husband,  or,  if  in  his  pres- 
ence, without  any  control  or  compul- 
sion on  his  part,  the  husband  and  wife 
are  jointly  liable  and  must  be  joined 
in  the  action,  the  liability  of  the  hus- 
band ceasing  upon  the  dissolution  of 
the  marriage  relation.  ...  No 
quesion  was  raised  below  as  to  the 
failure  to  join  the  wife  as  defendant 
in  the  action,  and  that  question  must 
be  deemed  as  waived,  and  cannot  be 
raised  here  for  the  first  time.  .  .  . 
Bat,  aside  from  the  question  of  the 
husband's  common-law  liability  for 
torts  of  the  wife,  we  are  of  the  opin- 
ion that  the  evidence  was  sufficient  to 
warrant  the  jury  in  finding  negligence 


on  the  part  of  appellant.  The  rule  is, 
that  where  one  rides  in  a  public  con- 
veyance, or  merely  upon  the  invitation 
of  some  third  party,  and  exercises  no 
control  over  the  driver,  and  is  not 
guilty  of  any  positive  act  of  negli- 
gence, the  negligence  of  the  driver 
cannot  be  imputed  to  him,  so  as  to 
render  him  liable  for  injuries  to  an- 
other person.  .  .  .  This  rule  can- 
not, however,  be  extended  so  as  to  af- 
ford an  avenue  for  the  husband's  es- 
cape from  liability  on  account  of  the 
negligent  act  of  his  wife  or  minor 
child  with  whom  he  is  driving  iii  an 
automobile  or  other  vehicle.  He  is 
presumed  to  exercise  some  control 
over  them  under  those  circumstances, 
at  least,  to  the  extent  of  preventing 
an  act  of  negligence  which  is  calcu- 
lated to  result  in  injury  to  other  per- 
sons, and  it  is  his  positive  duty  to  do 
so.  In  this  instance,  the  husband  was 
sitting  beside  his  wife,  who  was  driv- 
ing the  machine,  and  whatever  danger 
there  was  in  driving  too  near  the 
street  car  was  as ,  obvious  to  him  as 
it  was  to  her.  He  needed  no  knowledge 
or  experience  in  the  operation  of  the 
machine  in  order  to  apprise  him  of 
such  danger.  To  say  that  the  hus- 
band was  not  liable  for  the  negligent 
act  of  the  wife,  committed  under  those 
circumstances,  would  be  to  absolve 
him  entirely  from  any  duly  to  fellow 

tlTA  vol  CITS  " 

And  in  Daggy  v.  Miller  (1917)  180 
Iowa,  1146,  162  N.  W.  854,  14  N.  C.  C. 
A.  458,  it  was  held  that  the  owner 
could  not  escape  liability  for  an  injury 
caused  by  the  negligent  operation  of 
the  car  by  his  son  while  the  ownef  was 
riding  therein,  on  the  theory  that  he 
was  wholly  passive  and  took  no  part 
in  its  management,  where  it  was 
driven  without  proper  lights,  and 
operated  at  a  reckless  speed;  since  he 
was  tacitly  consenting  thereto,  and 
the  driver's  negligence  was  charge- 
able to  him. 

In  Switzer  v.  Sherwood  (1914)  80 
Wash.  19,  141  Pac.  181,  Ann.  Cas. 
1917A,  216,  where  the  automobile 
which  caused  the  injury  was  occupied 
by  a  husband  and  wife,  and  driven  by 
the  latter,  and  was  owned  by  them  as 
a  community,  and  used  for  their  pleas- 
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ure  and  that  of  their  family,  and  in 
connection  with  their  business,  it  was 
claimed  that  the  act  causing  the  in- 
jury was  the  wife's  individual  tort, 
or,  at  most,  the  tort  of  the  husband 
and  wife,  and  that  It  was  error  to  al- 
low judgment  against  the  community; 
but  the  court  refused  so  to  hold,  rely- 
ing on  authorities  holding  an  owner 
of  an  automobile,  purchased  for  fam- 
ily use,  liable  for  injuries  sustained 
through  its  negligent  operation  by 
members  of  the  family. 

In  Risser  v.  Parr  (1918)  —  Iowa, 
— ,  168  N.  W.  865,  the  owner  of  a  car, 
against  whom  there  had  been  a  recov- 
ery, contended  that  a  verdict  should 
have  been  directed  in  her  favor  on 
the  ground  that  the  person  driving 
had  taken  the  car  without  her  permis- 
sion, and  that  she  was  in  the  machine 
at  the  time  of  the  injury  as  a  guest. 
This  contention  was  not  sustained, 
however;  and  the  evidence  showing 
that  the  owner  did  not  drive  the  car 
at  all,  and  that  the  person  driving 
when  the  injury  occurred,  who  was  a 
member  of  her  household,  had  driven 
it  for  two  years,  was  held  to  justify 
the  jnrsr's  finding  that  the  owner  had 
the  right  to  direct  the  operation  of 
the  machine. 

///.  Car  operated  by  third  person. 

In  Hartley  v.  Miller  (1911)  165 
Mich.  115,  33  L.R.A.(N.S.)  81,  130  N. 
W.  336,  1  N.  C.  C.  A.  126,  it  was  held 
that  the  owner  of  an  automobile  could 
not  be  held  liable,  on  the  theory  that 
it  was  a  dangerous  machine,  for  its 
negligent  operation  by  a  borrower, 
who  had  complete  control  of  it,  result- 
ing in  an  injury  to  another,  although 
the  owner  was  present  in  the  machine 
at  the  invitation  of  the  borrower.  The 
court  said:  "It  is  the  contention  of 
the  plaintiff  that,  because  defendant 
Miller  was  present  and  the  machine 
was  being  used  with  his  consent  at 
the  time  of  the  injury  complained  of, 
he  is  liable ;  that,  an  automobile  being 
a  dangerous  machine,  its  owner  should 
be  held  responsible  for  the  manner  in 
which  it  is  used.  It  is  the  claim  of 
defendant  Miller  that  it  is  understood 
that  the  automobile  had  passed  into 
the  possession  and  control  of  defend- 
ant Lootens  for  the  day,  and  that  Mil- 


ler did  not  have  the  right  or  authority 
to  dictate  or  direct  the  manner  in 
"(phich  the  automobile  should  be  oper- 
ated; that  it  was  as  much  in  the  con- 
trol of  Lootens  for  that  day  as  it 
would  have  been  had  he  been  the  abso- 
lute owner  thereof;  that  an  automo- 
bile is  not  a  dangerous  instrumental- 
ity, and  under  such  circumstances 
there  is  no  theory  upon  which  Miller 
could  be  held  liable  for  the  negligence 
of  Lootens.  In  our  opinion  this  claim 
of  defendant  Miller  is  supported  by 
the  great  weight  of  authority.  Doran 
V.  Thomsen  (1907)  74  N.  J.  L.  445,  66 
Atl.  897,  is  a  leading  case  upon  this 
subject.  It  was  there  heM  that  the 
owner  of  a  motor  vehicle  is  not  liable 
for  an  injury  caused  by  the  negligent 
driving  of  a  borrower,  if  it  was  not 
used  at  the  time  in  the  owner's  busi- 
ness. A  number  of  cases  are  there 
cited,  including  Herlihy  v.  Smith 
(1874)  116  Mass.  265.  See  also  Cun- 
ningham v.  Castle,  127  App.  Div.  580, 
111  N.  Y.  Supp.  1057,  decided  in  1908, 
where  the  same  rule  is  applied,  and 
where  the  authorities  are  reviewed  at 
length." 

In  accord  with  this  case,  it  has  been 
held  that  an  owner  of  an  automobile 
who  was  present  at  the  time  its  negli- 
gent operation  caused  an  injury  was 
not  liable  therefor,  where  he  had 
loaned  the  machine,  and  was  present 
as  a  guest,  although  his  chauffeur, 
who  had  been  hired  by  the  borrower 
to  drive,  was  operating  the  car.  Pease 
V.  Montgomery  (1913)  111  Me.  582,  88 
Atl.  973;  Pease  v.  Gardner  (1915)  113 
Me.  264,  93  Atl.  550. 

In  Bell  V.  Jacobs  (1918)  261  Pa.  204, 
104  Atl.  587,  where,  at  the  time  an 
injury  was  inflicted  by  the  defend- 
ant's automobile,  he  was  seated  be- 
side one  who  was  to  make  repairs  on 
the  machine  and  was  driving  to  see 
what  was  needed,  it  was  held  that  the 
driver  was  acting  for  the  owner,  and 
that  the  latter  could  not  be  excused 
from  liability  because  he  was  not  per- 
sonally at  the  wheel.  The  court  said: 
"A  man  out  riding  in  his  car  is  not 
relieved  from  responsibility  for  its 
management  because,  with  his  penxus- 
sion,  another  is  acting  as  driver;  and 
this  is  especially  so  where  the  owner 
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tacitly  assents  to  the  manner  in  which 
the  car  is  driven.  There  is  a  pre- 
sumption, not  here  rebutted,  that  an 
owner  present  in  his  car  has  power  to 
control  it." 

And  in  the  syllabus  by  the  court  in 
Watkins  v.  Brown  (1913)  14  Ga.  App. 
99,  80  S.  E.  212,  which  is  the  only  opin- 
ion rendered,  it  is  stated  that  the  own- 
er of  an  automobile,  who  is  present 
in  his  machine,  is  liable  for  the  negli- 
gencs  of  a  driver  operating  it  for  him. 

In  Winner  v.  Linton  (1913)  120  Md. 
276,  87  Atl.  674,  the  owner  of  the  car 
was  riding  in  it  at  the  time  an  injury 
occurred,  but  no  particular  point  was 
made  of  the  fact,  the  court  stating 
that  the  chauiFeur  who  was  driving 
was  the  servant  and  employee  of  the 
owner,  and  that,  assuming  that  he  was 
negligent,  the  owner  would  be  liable 
for  the  result  of  the  driver's  negli- 
gence. 

In  Carpenter  v.  Campbell  Automo- 
bile Co.  (1913)  159  Iowa,  62,  140  N. 
W.  225,  4  N.  C.  C.  A.  1,  where  an  ac- 
tion was  brought  against  an  automo- 
bile dealer  for  an  injury  inflicted  by 
one  of  his  machines  while  he  was 
riding  therein  with  one  who  had  taken 
the  car  without  permission,  there  was 
evidence  that  the  owner  met  the  driver 
of  the  car  on  the  street  and  that  the 
latter  informed  him  that  the  car,  which 
was  new,  was  not  working  properly  and 
asked  him  to  get  in  so  that  he  could 
show  him;  that  the  owner  got  in  to 
see  how  the  car  performed,  and  that 
while  the  trial  was  in  progress  the  in- 
jury occurred.  It  was  held  that  the 
questions  whether  the  driver  was  in 
the  owner's  employ,  or  under  his  con- 


trol, or  whether  they  were  engaged  in 
a  common  enterprise,  were  properly 
left  to  the  jury,  and  a  verdict  for  the 
person  injured  was  sustained.  There 
was  held  no  error  in  this  case  in  in- 
structing the  jury  that  two  persons 
occupying  the  same  vehicle  are  not 
jointly  liable  for  negligence  unless  it 
appears  that  they  were  engaged  in  a 
common  enterprise,  or,  in  view  of  such 
instruction,  in  refusing  to  give  an- 
other, requested  by  the  owner,  that,  if 
the  defendants  were  engaged  in  a  joint 
enterprise  or  common  purpose,  they 
were  both  liable;  but  if  they  were  not 
so  engaged,  and  the  owner  was  accom- 
panying the  other  as  a  guest,  the  for- 
mer was  not  responsible. 

In  Sloan  v.  Pasche  (1913)  —  Tex. 
Civ.  App.  — ,  153  S.  W.  672,  where  re- 
covery was  sought  against  partners 
for  an  injury  inflicted  by  their  ma- 
chine while  they  were  riding  in  it,  the 
court  stated  that  a  requested  instruc- 
tion that,  if  the  driver  had  been 
placed  in  charge  of  the  car  by  one  of 
the  defendants,  the  mere  fact  that  it 
was  the  property  of  the  partnership, 
or  that  the  other  defendant  was  rid- 
ing in  it,  would  not  render  the  latter 
liable,  was  undoubtedly  correct;  but 
held  that  it  was  properly  refused 
where  the  court,  in  its  general  charge, 
did  not  predicate  such  defendant's  lia- 
bility upon  the  fact  of  ownership,  or 
that  he  was  riding  in  the  car,  but 
based  the  liability  of  both  defendants 
upon  the  fact  that  the  car  was  being 
driven  by  one  who  was  acting  under 
their  authority  and  for  their  benefit. 

J.  T.  W. 


MABEL  JOHNSON,  Respt., 

V. 

EDWIN  EVANS,  Appt. 

tUttnesota  Supreme  Court— January  10,  1919. 
(—  Minn.  — ,  170  N.  W.  220.) 

Automobile  —  injury  to  child's  guest  —  liability. 

1.  Defendant  owned  and  kept  upon  his  premises  a  five-passenger  auto- 
mobile for  business  purposes,  and  also  for  the  comfort  and  pleasure  of 

Headnotes  by  Brown,  Ch.  J. 
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the  members  of  his  family,  and  his  minor  son  was  authorized  and  per- 
niitted  to  operate  and  use  it  for  either  purpose;  while  the  son  was  so 
using  the  car,  under  defendant's  permission,  his  negligent  and  careless 
operation  thereof  caused  injury  to  plaintiff,  who  was  riding  therein  as  his 
guest.  It  is  held:  (a)  That,  though  using  the  car  for  his  own  personal 
pleasure  and  that  of  his  friends,  the  son  was  the  servant  of  defendant 
within  the  meaning  of  the  law,  and  defendant  is  liable  for  his  negligent 
misconduct  in  operating  the  same;  (b)  the  evidence  supports  the  verdict 
in  finding  the  son  guilty  of  negligence,  and  in  exonerating  plaintiff  from 
the  charge  of  contributory  negligence. 

[See  note  on  this  question  beginning  on  page  896.] 

Trial  —  jury  —  authority  of  child.        Appeal  —  instructions  —  authority. 
2.  The  question  whether  the  son  de-        .8-.  There  was  no  error  in  the  charge 


parted  from  or  exceeded  the  authority 
given  him  on  the  particular  occasion, 
to  such  an  extent  as  to  relieve  defend- 
ant from  liability  during  the  period 
of  departure,  was  properly  submitted 
to  the  jury,  and  the  evidence  supports 
the  verdict  thereon. 


of  the  court  to  the  effect  that  the  pos- 
session of  the  car  by  the  son,  in  the 
absence  of  a  showing  to  the  contrary, 
would  be  presumed  authorized  by  de- 
fendant. 
Same  —  error. 

4.  The  record  presents  no  reversible 
error. 


Appeal  by  defendant  from  an  order  of  the  District  Court  for  Norman 
County  denying  a  motion  for  judgment  notwithstanding  a  verdict  for 
plaintiff,  or  for  a  new  trial,  in  an  action  brought  to  recover  damages  for 
personal  injuries,  alleged  to  have  been  caused  by  the  negligence  of  de- 
fendant's minor  son.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Christian  G.  Dosland,  for  appel-     N.  W.  818;  Ploetz  v.  Holt,  124  Minn. 


lant: 

Defendant  was  not  liable  for  the 
negligence  of  his  son. 

Linville  v.  Nissen,  162  N.  C.  95,  77 
S.  E.  1096;  Birch  v;  Abercrombie,  50 
L.R.A.(N.S.)  59,  note;  Kayser  v.  Van 
Nest,  125  Minn.  277,  51  L.R.A.(N.S.) 
970,  146  N.  W.  1091 ;  Provo  v.  Conrad, 
ISO  Minn.  412,  158  N.  W.  753;  Blair  v. 
Broadwater,  121  Va.  301,  L.R.A.1918A, 
1011,  93  S.  E.  632;  Doran  v.  Thomson, 
76  N.  J.  L.  754,  19  L.R,A.(N.S.)  835, 
131  Am.  St.  Rep.  677,  71  Atl.  296;  Van 
Blaricom  v.  Dodgson,  220  N.  Y.  Ill, 
L.R.A.1917F,  363,  115  N.  E.  443;  Reil- 
ly  V.  Connable,  214  N.  Y.  586,  L.R.A. 
1916A,  954,  108  N.  E.  853,  Ann.  Cas. 
1916A,  656;  Halverson  v.  Blosser,  101 
Kan.  683,  L.R.A.1918B,  498,  168  Pac. 
863;  Maher  v.  Benedict,  123  App.  Div. 
579,  108  N.  Y.  Supp.  228;  Erlich  v. 
Heis,  193  Ala.  669,  69  So.  580;  Parker 
v.  Wilson,  179  Ala.  861,  43  L.R.A. 
(N.S.)  87,  60  So.  150;  Smith  v,  Jordan, 
211  Mass.  269,  97  N.  E.  761 ;  Loehr  v. 
Abell,  174  Mich.  590,  140  N.  W.  926; 
McFarlane  v.  Winters.  47  Utah,  598, 
L.R.A.1916D,  618,  155  Pac.  437;  John- 
ston V.  Cornelius,  193  Mich.  115,  159 


169,  144  N.  W.  745. 

Plaintiff  did  not  prove  a  cause  of  ac- 
tion. 

Van  Blaricom  v.  Dodgson,  220  N.  Y. 
Ill,  L.R.A.1917F,  363,  115  N.  E.  443; 
Smith  V.  Jordan,  211  Mass.  269,  97  N. 
E.  761;  Campbell  v.  Arnold,  219  Mass. 
160,  106  N.  E.  599;  McFarlane  v.  Win- 
ters, 47  Utah,  598,  L.R.A.1916D,  618, 
166  Pac.  437;  Ferris  v.  Sterling,  214 
N.  Y.  249,  108  N.  E.  406,  Ann.  Cas. 
1916D,  1161;  Woods  v.  Clements,  113 
Miss.  720,  L.R.A.1917E,  357,  74  So. 
422,  affirmed  on  rehearing  in  114  Miss. 
801,  L.R.A.1917E,  358,  76  So.  119; 
Gardiner  v.  Solomon,  —  Ala.  — ,  L.RA. 
1917F,  380,  75  So.  621;  Cohen  v.  Mead- 
or,  119  Va.  429,  89  S.  E.  876;  Steffen  v. 
McNaughton,  142  Wis.  49,  26  L.R,A. 
(N.S.)  382,  124  N.  W.  1016,  19  Ann. 
Cas.  1227;  Slater  v.  Advance  Thresher 
Co.  97  Minn.  310,  5  L.R.A.(N.S.)  598. 
107  N.  W.  138. 

Plaintiff  was  guilty  of  contributory 
negligence,  barring  recovery. 

Winston  v.  Henderson.  179  Ky.  220, 
L.R.A,1918C,  646,  200  S.  W.  380;  Fech- 
ley  V.  Springfield  Traction  Co.  119  Mo. 
App.  358,  96  S.  W.  421;  Meenagh  v. 
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Buckmaster,  26  App.  Div.  451,  60  N. 
Y.  Supp.  85. 

Messrs.  M.  A.  Brattland  and  Ole  J. 
Vaule,  for  respondent: 

He  evidence  is  amply  sufficient  to 
sustain  the  verdict. 

Ploetz  V.  Holt,  124  Minn.  169, 144  N. 
W.  745;  Kayser  v.  Van  Nest,  125  Minn. 
277,  51  LJl.A.(N.S.)  970,  146  N.  W. 
1091;  Jensen  v.  Fischer,  134  Minn.  366, 
159  N.  W.  827,  188  Minn.  488,  165  N. 
W.  1055;  Uphoff  v.  McCormick,  189 
Minn.  392,  166  N.  W.  788;  McNeal  v. 
McKain,  41  L.R.A.(N.S.)  755,  and 
note,  33  Okla.  449,  126  Pac.  742;  Stowe 
v.  Morris,  147  Ky.  386,  39  L.R.A. 
(N.S.)  224,  144  S.  W.  52;  Birch  v. 
Abercrombie,  60  L.R.A.(N.S.)  69,  and 
note,'  74  Wash.  486,  133  Pac.  1020; 
GriflSn  v.  Russell,  144  Ga.  275,  L.R.A. 
1916P,  216,  87  S.  E.  10,  Ann.  Cas. 
1917D,  994;  Lemke  v.  Ady,  —  Iowa, 
— ,  159  N.  W.  1011 ;  Denison  v.  McNor- 
ton,  142  C.  C.  A.  631,  228  Fed.  401. 

The  established  fact  of  ownership 
shifts  the  burden  of  proof. 

Ferris  v.  Sterling,  214  N.  Y.  249,  108 
N.  E.  406,  Ann.  Gas.  1916D,  1161; 
Birch  V.  Abercrombie,  74  Wash.  486, 50 
L.R.A.(N.S.)  59, 133  Pac.  1020. 

The  contributory  negligence  of  the 
driver  is  not  imputed  to  the  guest. 

Cunningham  V.  Thief  River  Falls,  84 
Minn.  21,  )S6  N.  W,  763,  10  Am.  Neg. 
Rep.  106;  Finley  v.  Chicago,  M.  &  St. 
P.  R.  Co.  71  Minn.  471,  74  N.  W.  174. 

Brown,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

Action  for  personal  injuries  in 
which  plaintiff  had  a  verdict,  and 
defendant  appealai  from  an  order 
denying  his  motion  for  judgment 
notwithstanding  the  verdict,  or  a 
new  trial. 

There  is  no  particular  controver- 
sy about  the  facts  controlling  the  re- 
sult of  the  action,  and  they  are  sub- 
stantially as  follows:  Defendant 
owns  and  operates  a  farm  near  the 
village  of  Ada,  in  Norman  county. 
He  keeps  and  maintains  upon  his 
premises  a  five-passenger  automo- 
bile for  both  pleasure  and  business 
purposes,  a  family  car,  and  used  for 
the  comfort  and  pleasure  of  the 
family  as  well  as  in  business  affairs. 
His  family  consists  of  himself,  wife, 
and  two  sons,  the  eldest  son  being 
seventeen  years  of  age  at  the  time 
here  in  question.  Prior  thereto,  that 
son  had  been  permitted  to  use  the 
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car  whenever  he  felt  inclined  to  take 
some  of  his  friends  out  for  a  drive, 
the  permission  often  being  given 
without  special  inquiry  into  the  par- 
ticular purpose  or  destination  the 
son  had  in  view. 

On  the  day  of  the  accident  here 
complained  of  defendant  gave  the 
son  permission  to  use  the  car  for  the 
purpose,  as  defendant  supposed,  of 
a  trip  to  the  village  of  Ada,  a  dis- 
tance of  about  6  miles,  though  the 
particulars  of  the  trip  were  not  in- 
quired into  by  defendant  nor  dis- 
closed by  the  son.  The  plan  of  the 
son  was  to  pick  up  his  friend  Clar- 
ence Monson,  a  neighbor,  and  the  two 
to  invite  their  young  lady  friends 
to  accompany  them  to  a  dance  at 
Borup,  a  village  some  8  miles 
south  of  Ada.  The  plan  was  carried' 
out,  and  the  party  thus  made  up, 
plaintiff  in  this  action  being  the 
guest  and  companion  of  the  son,  and 
a  Miss  Gilbertson  the  companion  of 
Monson,  started  in  the  automobile 
for  the  dance  at  Borup,  passing 
through  but  not  stopping  at  Ada. 
They  later  learned  that  the  dance  at 
Borup  had  been  postponed  to  some 
later  date,  but  at  the  same  time  were 
informed  that  a  dance  was  then  in 
full  swing  at  the  village  of  Hadler, 
some  6  mfies  north  of  Ada.  The  auto- 
mobile was  turned  around,  and  the 
party  proceeded  on  the  way  to  Had- 
ler, again  passing  through  but  not 
stopping  at  Ada.  They  reached  a 
point  some  3  or  4  miles  north  of  Ada 
at  about  11  o'clock  at  night,  and  at 
a  sharp  turn  in  the  road,  of  which 
the  son  who  was  driving  the  car  was 
unaware,  the  car  was  wrecked,  as 
the  result  of  which  plaintiff  was  in- 
jured. 

It  may  also  be  «tated  that  the 
evidence  tends  to  show,  though  con- 
troverted by  defendant,  that  the  son 
was  in  the  habit  of  taking  the  car 
out  for  business  or  pleasure,  without 
asking  permission  or  consent  of  de- 
fendant. But  we  dispose  of  tiie  case 
on  the  facts  above  stated,  which  are 
not  in  dispute, -and  upon  the  theory 
that  permission  was  necessary  be- 
fore the  son  rightfully  could  take 
the  car  out  for  pleasure  purposes. 
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The  negligence  charged  in  the 
complaint,  and  upon  which  plaintiff 
predicated  her  right  of  action,  is 
that  at  the  time  of  the  accident  the 
son  was  driving  at  a  grossly  negli- 
gent and  reckless  rate  of  speed,  by 
reason  of  which,  when  confronted 
with  the  unexpected  turn  in  the 
road,  he  was  unable  to  control  the 
car,  and  it  ran  with  great  speed  and 
violence  into  the  highway  ditch,  in- 
juring the  occupants,  and  throwing 
plaintiff,  who  occupied  the  front 
seat,  upon  and  against  the  wind- 
shield, a  piece  of  broken  glass  from 
which  penetrated  and  totally  de- 
stroyed one  of  her  eyes.  The  other 
occupants  were  not  so  seriously  in- 
jured. 

.  The  defendant  contends:  (1) 
That  the  son  had  no  authority  to 
use  the  car  for  pleasure  or  other 
purposes,  except  upon  express  per- 
mission granted  by  defendant;  that 
such  permission  was  granted  on  this 
occasion,  but  for  the  limited  pur- 
pose of  a  trip  to  the  village  of  Ada 
and  return,  and  that  when  the  son 
went  beyond  that  place  he  exceeded 
the  authority  granted,  and  thereby 
relieved  defendant  from  liability  for 
any  act  of  negligence  thereafter  oc- 
curring; (2)  that  the  court  erred  in 
certain  of  its  instructions  to  the 
jury;  and  (3)  that  plaintiff  was  guil- 
ty of  contributory  negligence. 

1.  Assuming  the  facts  to  be  as 
contended  by  defendant,  and  that 
the  son  had  no  right  to  use  the  auto- 
mobile except  when  permission  was 
granted  by  defendant,  we  are  un- 
able, on  the  evidence  presented,  to 
sustain  the  further  contention  that 
there  was  such  a  departure  from  the 
permission  here  granted  as  to  re- 
lieve defendant,  f s  a  matter  of  law, 
from  liability  for  the  negligent  oper- 
ation of  the  car  during  the  period  of 
the  alleged  departure.  In  our  view 
of  the  case,  as  presented  by  the  evi- 
dence, the  question  whether  there 
was  a  substantial  departure  from 
the  authority  granted  was  one  of 
fact  for  the  jury. 

The  evidence  offered  by  defendant 
shows  that  the  son  stated  to  defend- 
ant that  he  desired  to  take  the  car 


to  go  to  Ada,  and  without  inquiry  as 
to  the  purpose  of  the  trip  or  the  im- 
position of  restrictions  upon  the  use 
of  the  car  on  the  particular  occasion, 
the  request  was  granted.  The  pur- 
pose of  the  son  was  one  of  pleasure, 
and  the  car  was  devoted  to  that  pur- 
pose until  the  accident  happened. 
And  since  defendant  interposed  no 
restrictions  or  limitations  upon  the 
use  of  the  car,  it  . 
should  not  be  said  taV-rr°?o 
as  a  matter  of  law  f,**ifu't*"*"*" 
that  there  was  a  de- 
parture from  the  authority  granted, 
merely  because  the  pleasure  drive 
took  the  son  and  party  beyond  the 
village  of  Ada.  The  record  fur- 
nishes no  suggestion  that  the  per- 
mission to  use  the  car  would  not 
have  been  granted  had  the  son  made 
full  disclosure  of  his  plans.  In  fact 
it  affirmatively  appears  that  express 
permission  had  previously  been 
granted  for  a  like  use  of  the  car, 
namely,  that  of  attending  dances  in 
the  neighborhood.  It  is  not  fair  to 
assume  that  the  request  in  this  in- 
stance would  have  been  denied  had 
the  dance  at  Borup  or  Hadler  been 
mentioned  to  defendant.  And  since 
there  was  no  departure  from  the 
purpose  for  which  defendant  kept 
the  car,  the  question  whether  the 
son  exceeded  his  authority  to  an  ex- 
tent to  discharge  defendant  from 
responsibility  was,  at  least,  one  of 
fact.  The  verdict  Tri«i-jnry_ 
to  the  effect  that  ■.■tkonty  of 
there  was  no  such  " 
departure  is  supported  by  the  evi- 
dence. The  case,  in  point  of  sub- 
stance, comes  within  the  rule  ap- 
plied by  the  authorities  generally. 
Ploetz  V.  Holt,  124  Minn.  169, 144  N. 
W.  745;  Kayser  v.  Van  Nest,  125 
Minn.  277,  51  L.RJV.(N.S.)  970, 146 
N.  W.  1091 ;  Jensai  v.  Fischer,  134 
Minn.  366,  159  N.  W.  827;  McNeal 
v.  McKain,  41  L.R.A.(N.S.)  775.  and 
note,  33  Okla.  449,  126  Pac.  742; 
Denison  v.  McNorton,  142  C.  C.  A. 
631,  228  Fed.  401 ;  Griffin  v.  Russell, 
144  Ga.  275,  L.R.A.1916F,  216,  87 
S.  E.  10,  Ann.  Cas.  1917D,  994.  The 
important  inquiry  in  this  class  of 
cases,  governed  generally  by  the  law 
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of  master  and  servant,  is  whether 
the  son  had  express  or  implied  au- 
thority to  use  the  car  on  the  par- 
ticular occasion,  and  whether  tixe  use 
being  made  of  it  was  within  the  gen- 
eral purpose  for  which  it  was  kept 
by  the  parent.  And  by  the  weight 
of  authority  and  reason  the  liability 
exists,  where  the  car  is  kept  for  the 
pleasure  and  comfort  of  the  family, 
though  a  single  member  thereof  be 
using  it  for  his  own  exclusive  pleas- 
ure. Kayser  v.  Van  Nest,  126  Minn. 
277,  61  L.R.A.(RS.)  970, 146  N.  W. 
1091;  Birch  v.  Abercrombie,  74 
Wash.  486,  50  L.R.A.(N.S.)  59,  133 
Pac.  1020;  Lewis  v.  Steele,  52  Mont. 
300,  157  Pac.  575;  Davis  v.  Little- 
field,  97  S.  C.  171,  81  S.  E.  487; 
GriflSn  v.  Russell,  144  Ga.  275, 
L.R.A.1916F,  216,  87  S.  E.  10,  Ann. 
Cas.  1917D,  994.  Such  cases  as 
Slater  v.  Advance  Thresher  Co.  97 
Minn.  306,  5  L.R.A.(N.S.)  598,  107 
N.  W.  133,  and  Provo  v.  Conrad,  130 
Minn.  412,  153  N.  W.  753,  are  not 
in  point.  In  those  cases,  there  was 
Mi  undisputed  departure  from  the 
uses  for  which  defendant  therein 
kept  the  automobile.  In  the  case  at 
bar,  there  was  no  departure  from 
such  purposes  at  all;  it  was  being 
used  until  the  accident  happened, 
for  the  pleasure  of  the  defendant's 
son. 

2.  The  court  instructed  the  jury 
that,  since  it  stood  admitted  on  the 
evidence  that  the  car  was  kept  by 
defendant  for  family  use,  and  for 
the  pleasure  of  the  members  there- 
Appeai-  ***'  *^®  presumption, 

iBB4raetion»-  uutU  the  coutrary 
—tboritr.  ^as   shown,   would 

be  that  the  son's  use  thereof  was 
authorized.  The  contention  of  de- 
fendant that  the  instruction  was  re- 
versible error  is  not  sustained. 
There  was  no  intention  on  the  part 
of  the  court,  by  this  part  of  its 
charge,  of  shifting  the  burden  of 
proof,  or  of  relieving  plaintiff  of  the 
necessity  of  establisldng  all  the  is- 
sues affecting  defendant's  liability. 
The  court  merely  referred  to  an  in- 
ference naturally  arising  £rom  an 
undisputed  state  of  facts,  and  was 
clearly  justified  by  a  similar  state- 
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ment  found  in  the  opinion  in  the 
Holt  Case,  124  Minn.  169, 144  N.  W. 
745.  See  also  Birch  v.  Abercrombie, 
74  Wash.  486, '50  L.R.A.(N.S.)  59, 
133  Pac.  1020,  supra. 

3.  The  contention  that  plaintiff 
was  guilty  of  contributory  negli- 
gence is  not  sustained.  The  ques- 
tion was  one  of  fact,  and  properly 
submitted  to  the  jury.  It  appears 
that  plaintiff  could  operate  the  car, 
and  that  she  had  driven  it  a  part  of 
the  time  on  this  occasion.  But  she 
had  turned  the  wheel  over  to  the  son 
before  the  accident  occurred.  It 
was  a  dark  night,  and  the  son  was 
driving  the  car  forward  somewhere 
between  30  and  45  miles  an  hour. 
Plaintiff,  of  course,  knew  of  the 
darkness,  and  of  the  fact  that  the 
car  was  being  run  at  a  rapid  rate  of 
speed.  But  she  had  no  control  over 
the  operator,  and  was  without  au- 
thority to  order  or  direct  that  the 
speed  be  slackened.  She  was  the 
driver's  guest.  There  is  some  evi- 
dence to  the  effect  that  while  the 
car  was  making  this  rapid  speed  the 
driver  had  one  arm  around  plaintiff, 
with  his  single  hand  as  the  sole 
guide  of  the  destinies  of  the  car. 
Plaintiff  denied  that  the  arm  was 
around  her,  but  admitted  it  was  on 
the  top  of  the  seat  back  of  her,  and 
she  testified  further  that  she  resent- 
ed the  attention  thus  given  her,  and 
stated  to  the  driver  that  in  her  opin- 
ion the  steering  wheel  required  his 
undivided  attention.  She  was  cor- 
roborated by  those  occupying  the 
rear  seat  of  the  car  as  to  the  position 
of  the  offending  arm.  On  this  state 
of  the  evidence,  contributory  negli- 
gence should  not  be  declared  as  a 
matter  of  law. 

4.  We  have  considered  all  assign- 
ments not  covered  by  what  has  been 
said,  and  discover  no  error  of  a  char- 
acter to  justify  a 
new  trial.  There 
was  no  error  in  the  refusal  to  sub- 
mit special  issues  to  the  jury.  The 
matters  therein  referred  to  were  left 
to  the  jury,  and  are  covered  by  the 
general  verdict. 

Order  affirmed. 


Same 
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NOTE. 


The  unusual  question  is  presented 
in  Johnson  v.  Evans  (reported  here- 
with) ante,  891,  as  to  the  liability  of 
a  parent  for  an  injury  to  his  child's 
guest,  resulting  from  the  negligent 
operation  of  his  aumotobile,  a  subject 
covered  in  the  note  following  Flynn 


V.  Lewis,  post,  900.  The  liability  in 
the  Johnson  Case,  as  pointed  out  in 
that  note,  was  predicated  upon  the 
"family-purpose"  doctrine,  while  in 
the  Flynn  Case  the  express  authority 
conferred  on  the  child  by  the  parent 
on  the  particular  occasion,  to  use  his 
car  and  invite  the  guest,  was  relied 
upon. 


JOSEPHINE  C.  FLYNN 

V. 

HENRY  BRADFORD  LEWIS. 


JOSEPH  J.  FLYNN,  Admr.,  etc.,  of  Josephine  C.  Flynn, 

V. 

SAME, 

Maeaaohuaetta  Supreme  Judicial  Court —January  3,  1919. 

(231  Mass.  550,  121  N.  E.  498.) 

Automobile  —  injury  to  guest  of  child  —  liability. 

1.  The  owner  of  an  automobile  is  liable  for  injuries,  through  the  over- 
turning of  the  car  by  the  negligence  of  the  driver,  to  a  guest  invited  by 
his  child  with  his  permission  to  ride  in  the  car,  only  in  case  the  driver  was 
guilty  of  gross  negligence. 

[See  note  on  this  question  beginning  on  page  900.] 

Trial  —  lnstructi<Hi8  —  question  ttx 
jury. 

2.  The  court  cannot,  upon  conflict- 
ing evidence,  instruct  the  jury  that  a 
fact,  such  as  that  a  chauffeur  in 
charge  of  a  car  in  which  a  guest  was 
injured  was  guilty  of  gross  negligence, 
was  established. 
Evidence  —  habits  of  chauffeur. 

3.  Upon  the  question  of  the  liability 
of  the  owner  of  an  automobile  for  in- 
jury to  a  guest  by  the  overturning  of 
the  car  through  the  negligence  of  the 
chauffeur,  evidence  is  not  admissible 
that  the  chauffeur  drove  fast  on  an- 
other occasion,  as  tending  to  show 
reckless  habits  of  which  the  owner 
had  knowledge. 
Appeal  —  exclusion  of  question  — 

error. 

4.  There  is  no  error  in  excluding  a 


question  to  a  witness,  in.  the  absence 
of  any  statement  as  to  what  the 
answer  would  be. 

Evidence  —  negligence  of  chauffeur 
—  fright  of  witness. 

5.  Evidence  of  the  exhibition  of 
fright  by  a  witness  to  an  automobile 
accident  is  not  admissible,  in  an  ac- 
tion to  hold  the  owner  of  a  car  liable 
for  an  injury  caused  by  its  being  over- 
turned, to  show  negligence  on  the  part 
of  the  chauffeur. 

Death  —  automobile  accident  —  gross 
negligence. 

6.  Gross  negligence  cannot  be  made 
an  element  of  liability  for  death  of  a 
guest  by  overturning  hi  an  automobile, 
where  the  statute  requires  proof  of 
ordinary  negligence  only,  in  actions  to 
recover  damages  for  death. 


Exceptions  by  plaintiff  and  defendant  to  rulings  of  the  Superior  Court 
for  Essex  County,  made  during  the  trial  of  consolidated  actions  brought 
to  recover  damages  for  i>ersonal  injuries  sustained  by  plaintiff  in  an  auto- 
mobile accident,  and  to  recover  damages  for  her  death,  which  resulted  in 
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a  verdict  for  defendant  in  the  first  action,  and  for  plaintiff  in  the  second 
action.    Exeeptuma  in  each  case  overruled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Walter  Coolson,  for  plaintifFs:     Fitzgerald  v.  Boston  &  N.  Street  K. 

The    question    as   to   whether   the     Co.  214  Mass.  486, 101  N.  E.  1085 ;  Hig- 


plaintiff  was  a  guest  or  not  is  one  of 
fact  for  the  jury. 

Massaletti  v.  Fitzroy,  228  Mass.  492, 
L.BJL1918G,  264,  118  N.  E.  168,  Ann. 
Cas.  1918B,  1088;  McGuire  t.  Law- 
rence Mfg.  Co.  156  Mass.  824,  31  N. 
£.  8;  Dean  V.  Boston  Elev.  R.  Co.  217 
Mass.  496,  105  N.  E.  616;  Eelsall  v. 
New  York,  N.  H.  &  H.  R.  Co.  196  Mass. 
554,^82  N.  E.  674;  La  Fond  v.  Boston 
&  M.  R.  Co.  208  Mass.  466.  94  N.  £. 
698;  Com.  v.  Fitchburg  R.  Co.  10  Al- 
len, 189 ;  Stewart  v.  Fuller,  208  Mass. 
869,  94  N.  E.  680;  Denny  v.  Williams,  5 . 
Allen,  1 ;  Connors  Bros.  Co.  v.  Sullivan, 
220  Mass.  600,  108  N.  E.  503;  Nichol- 
son V.  Feindel,  219  Mass.  490,  107  N. 
E.  858;  Wellington  v.  Cambridge,  220 
Mass.  812,  107  N.  E.  976;  Foster  T. 
Essex  Bank,  17  Mass.  478,  9  Am.  Dee. 
168,  1  Am.  Neg.  Cas.  602;  Briggs  v. 
Dearborn,  99  Mass.  50;  Davis  v.  Gay, 
141  Mass.  631,  6  N.  E.  549;  Famum  v. 
Pitcher,  151  Mass.  470,  24  N.  E.  690; 
Thomas  v.  Boston  &  P.  R.  Corp.  10  Met. 
472, 43  Am.  Dec.  444;  Doyle  v.  Peerless 
Motor  Car  Co.  226  Mass.  561, 116  N.  E. 
267;  Beacon  Motor  Car  Co.  v.  Shad- 
man,  226  Mass.  570,  116  N.  E.  659; 
Stevens  v.  Stewart-Warner  Speedome- 
ter Corp.  228  Mass.  44,  111  N.  E.  771; 
Murray  v.  Postal  Teleg.-Cable  Co.  210 
Mass.  188,  96  N.  E.  316,  Ann.  Cas. 
1912C,  1188;  Rubin  v.  Huhn,  229  Mass. 
126,  —  A.L.R.  — ,  118  N.  E.  290;  Plum- 
mer  v.  Dill,  156  Mass.  426,  82  Am.  St. 
Rep.  468,  81 N.  E.  128;  Cohen  v.  Henry 
Siegel  Co.  220  Mass.  216,  107  N.  E. 
912;  Foley  v.  West  End  Street  R. 
Co.  196  Mass.  882,  81  N.  E.  189; 
Mallock  V.  Derby,  190  Mass.  208, 
76  N.  E.  721;  Reardon  v.  Thompson, 
149  Mass.  267,  21  N.  E.  369;  Holmes  v. 
Drew,  151  Mass.  579,  25  N.  E.  22; 
Mellen  v.  Old  Colony  Street  R.  Co.  184 
Mass.  899,  68  N.  E.  679,  16  Am.  Neg. 
Rep.  79;  Davis  v.  Central  Cong.  Soc. 
129  Mass.  867,  87  Am.  Rep.  368; 
Sweeny  v.  Old  Colony  &  N.  R.  Co.  10 
Allen,  868,  87  Am.  Dec.  644;  Letch- 
worth  V.  Boston  &  M.  R.  Co.  220  Mass. 
561,  108  N.  E.  600;  Lane  v.  Atlantic 
Works,  111  Mass.  186;  Walker  v.  Fal< 
ler,  223  Mass.  566, 112  N.  E.  280;  Hart 
V.  Cole,  166  Mass.  476,  16  L.RJ^.  667, 
81  N.  E.  644;  Fitzsimmons  v.  Hale,  220 
Mass.  461,  107  N.  E.  929;  Collins  v. 
Splane,  280  Mass.  281,  120  N.  E.  66; 
2  A.L.R.— 67. 


gins  V.  Bickford,  227  Mass.  62,  H6 
N.  E.  245;  Lockwood  v.  Boston  Elev.  R. 
Co.  200  Mass.  687,  22  L.RJL(N.S.)  488, 
86  N.  E.  984;  Campbell  v.  Arnold,  219 
Mass.  160,  106  N.  E.  599;  Gould  v.  El- 
der, 219  Mass.  896,  107  N.  E.  59;  Mc- 
Keever  v.  Ratcliffe,  218  Mass.  17,  106 
N.  E.  652;  Hartnett  v.  Gryzmish,  218 
Mass.  268,  106  N.  E.  988;  Palmer  v. 
Boston  &  M.  B.  Co.  227  Mass.  498,  116 
N.  E.  899. 

Defendant  was  guilty  of  gross  neg- 
ligence. 

Foster  v.  Essex  Bank,  17  Mass.  479, 
9  Am.  Dec.  168,  1  Am.  Neg.  Cas.  602; 
Whitney  v.  Lee,  8  Met,  91,  1  Am.  Neg. 
Cas.  789;  Aiken  v.  Holyoke  Street  R. 
Co.  184  Mass.  269,  ^  N.  E.  288;  Com. 
v.  Pierce,  188  Mass.  166,  62  Am.  Rep. 
264;  Bjomquist  v.  Boston  &  A.  R.  Co. 
185  Mass.  180, 102  Am.  St.  Rep.  332,  70 
N.'E.  53;  Evensen  v.  Lcocington  &  B. 
Street  R.  Co.  187  Mass.  77,  72  N.  E. 
865;  Com.'v.  Horsfall,  213  Mass.  232, 
100  N.  E.  862,  Ann.  Cas.  1914A,  682; 
Fairbanks  v.  Kemp,  226  Mass.  79,  116 
N.  E.  240;  Brown  v.  Thayer,  212  Mass. 
892, 99  N.  E.  237. 

Evidence  of  habits  bearing  on  the 
issue  on  trial  is  competent. 

Cox  V.  Central  Vermont  R.  Co.  170 
Mass.  189, 49  N.  E.  97;  Hartnett  v.  Mc- 
Mahan,  18  Mass  8,  46  N.  E.  892; 
Adams  v.  Swift,  172  Mass.  621,  52  N. 
E.  1068,  6  Am.  Neg.  Bep.  607. 

The  amount  to  be  recovered  under 
the  Death  Statute  is  in  the  nature  of  a 
penalty  for  the  wrongdoing  of  tiie  de- 
fendant, and  is  assessed  in  the  propor- 
tion of  his  culpability. 

Leahy  v.  Standard  Oil  Co.  220  Mass. 
95,  107  N.  E.  468;  Tumquist  v.  Han- 
non,  219  Mass.  662, 107  N.  E.  443;  Mc- 
Carthy V.  William  H.  Wood  Lomber 
Co.  219  Mass.  568,  107  N.  E.  439:  lit- 
tlejohn  V.  Fitchburg  R.  Co.  148  Mass. 
478,  2  L.R.A.  502,  20  N.  E.  108. 

Messrs.  Waltw  L  Badger  and 
Michael  H.  Shanly,  for  defendant: 

Plaintiff,  to  recover,  must  show 
gross  negligence  on  the  part  of  the  de- 
fendant. 

Avery  v.  Thompson,  117  Me.  120, 
L.R.A.1918D,  206, 108  Atl.  4,  Ann.  Gas. 
1918E,  1122;  Foster  v.  Essex  Bank.  17 
Mass.  479,  9  Am.  Dec  168,  1  Am.  Neg. 
Gas.  60S;  West  v.  Poor,  196  Mass.  188, 
11  LJRJL(N.S.)  936,  124  Am.  St  Rep. 
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541,  81  N.  E.  960;  Maasaletti  v.  Fitz- 
roy,  228  Mass.  487,  L.R.A.1918C,  264, 
118  N.  £.  168,  Ann.  Caa.  igi8B.  1088; 
Moffatt  V.  Bateman,  L.  R.  3  P.  G.  116, 
22  L.  T.  N.  S.  140.  6  Moore,  P.  C.  C.  N. 
S.  369;  Goughlin  v.  Gillison  [1899]  1 
Q.'B.  149,  68  L.  J.  Q.  B.  N.  S.  147,  47 
Week.  Rep.  113,  79  L.  T.  N.  S.  627. 

The  court  properly  refused  to  rule 
that,  upon  all  the  evidence,  the  plain- 
tiff had  established  gross  negligence 
on  the  part  of  the  defendant. 

Corbett  v.  New  York  C.  &  H.  R.  R. 
Co.  215  Mass.  435,  102  N.  E.  645; 
O'Neil  V.  Toomey.  218  Mass.  242,  105 
N.  E.  974. 

Testimony  of  one  relating  to  the 
conduct  of  the  defendant's  chauffeur 
on  the  morning  of  the  day  of  the  acci- 
dent was  properly  excluded. 

Olsen  V.  Andrews,  168  Mass.  261,  47 
N.  E.  90,  2  Am.  Neg.  Rep.  570. 

Upon  all  the  evidence  plaintiff  could 
not  recover  for  the  ordinary  negli- 
gence of  the  defendant  or  of  his 
chauffeur,  for  the  reason  that  plain- 
tiff's intestate  was  a  guest  in  the  de- 
fendant's car,  and  he  could  nott  be  lia- 
ble except  for  gross  negligence  upon 
either  his  part  or  upon  the  part  of 
his  chauffeur. 

Massaletti  v.  Pitzroy,  228  Mass.  487, 
LJIJV.1918C,  264,  118  N.  E.  168,  Ann. 
Cas.  1918B,  1088;  McManus  v.  Thing, 
194  Mass.  362,  80  N.  E.  487;  Lebov  v. 
Consolidated  R.  Co.  203  Mass.  381,  26 
L.R.A.(N.S.)  265,  89  N.  E.  546;  Walker 
V.  Puller,  228  Mass.  567, 112  N.  E.  230; 
Sweeny  v.  Old  Colony  &  N.  R.  Co.  10 
Allen,  868,  87  Am.  Dec.  644;  Minor 
V.  Sharon,  112  Mass.  477,  17  Am.  Rep. 
122 ;  Bemabeo  v.  Xaulback,  226  Mass. 
129,  115  N.  E.  279;  Cruzan  v.  New 
York  C.  &  H.  R.  R.  Co.  227  Mass.  594, 
116  N.  E.  879;  Sullivan  v.  Boston  &  A- 
R.  Co.  166  Mass.  378,  31  N.  E.  128. 

Braley,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff's  intestate,  while 
ridinsr  in  the  defendant's  automo- 
bile driven  by  a  chauffeur  employed 
by  him,  having  suffered  personal 
injuries  which,  after  a  period  of 
conscious  suffering,  resulted  in 
death,  the  first  action  is  at  common 
law  for  her  injuries,  and  the  second 
action  is  brought  under  Rev.  Laws, 
chap.  171,  as  amended  by  Stat. 
1907,  chap.  375,  to  recover  damages 
for  her  death. 

The  jury  having  found,  on  evi- 
doice  whkh  warranted  the  finding, 


that  the  overtundng  of  the  auto- 
mobile was  due  to  the  negligence  of 
the  chauffeur,  and  that  the  deced- 
ent was  in  the  exercise  of  due  care, 
we  come  to  the  question  of  the  de- 
fendant's liability.  It  was  uncon- 
troverted  that  the  decedent  was  in 
the  automobile  on  the  invitation  of 
the  defendant's  daughter,  to  whom 
her  father  had  given  permission  to 
use  it  for  the  purpose  of  going  from 
Lawrence  to  Boston  to  buy  a  fur 
coat,  and  it  was  on  the  return  jour- 
ney that  the  accident  happeijied. 
The  defendant's  responsibfli^  rests 
on  the  authority  conferred  on  his 
daughter  to  invite  the  decedent  to 
accompany  her.  Kennedy  v.  R.  & 
L.  Co.  224  Mass.  207-209,  112  N.  E. 
872.  The  jury,  of  course,  had  the 
right  to  believe  the  evidence  of  the 
administrator,  who  testified  that,  in 
an  interview  after  the  accident,  the 
defendant  said  that  his  daughter 
told  him:  "They  were  going  to 
have  a  football  game  Saturday,  and 
asked  me  if  she  could  have  a  fur 
coat.  I  told  her  of  course  she  could. 
Then  she  asked  me  if  she  could 
have  th^  machine,  and  if  she  could 
invite  Josephine,"  the  decedent,  "to 
go  to  Boston  with  her  to  help  her  to 
select  her  coat.  I  told  her  she 
could.  .  .  ."  The  question  is  the 
same  as  if  the  defendant  personally 
had  invited  the  decedent  to  accom- 
pany his  daughter  to  help  in  the  se- 
lection of  the  garment.  It  was 
agreed  at  the  argument  that  they 
were  intimate  friends,  and  often 
had  driven  together  in  the  automo- 
bile, and  it  is  plain  that  the  deced- 
ent neither  asked  nor  expected  any 
recompense,  but  went  for  the 
accommodation  of  her  friend,  by 
whom  transportation  for  their  mu- 
tual companionship  and  enjosonent 
had  been  provided. 

The  element  of  any  pecuniary 
benefit  or  gain  to  the  defendant  be- 
ing   absent,   the    transaction    was 
gratuitous,  under  which  he  is  lia- 
ble only  for  gross 
negligence    in    the  iJi«^*to  ^e.t 
operation     of     the  h^mu^ 
automobile.      Mas- 
saletti v.  Fitzroy,  228  Mass.  487,. 
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L.R.A.1918C,  264,  118  N.  E.  168, 
Ann.  Cas.  1918B,  1088;  West  v. 
Poor,  196  Mass.  183,  11  L.R.A. 
(N.S.)  936,  124  Am.  St.  Eep.  541, 
81  N.  E.  960.  The  case  of  Loftus  v. 
Pelletier,  223  Mass.  63,  111  N.  E. 
712,  where  the  evidence  warranted 
a  finding  that  the  plaintiffs  right  to 
transportation  by  the  defendant,  a 
physician,  was  an  implied  term  of 
her  contract  of  emplojonent  as  a 
nurse,  is  plainly  distinguishable. 
The  plaintiff's  first  and  second  re- 
quests: "If  the  jury  find  that  the 
plaintifTs  intestate  was  in  the  ma- 
chine for  the  purpose  of  assisting 
the  defendant's  daughter,  at  the  re- 
quest of  the  defendant  through  his 
daughter,  the  defendant  owed  her  a 
higher  degree  of  care  to  trans- 
port her  safely  than  if  she 
was  a  mere  guest,  and  is  liable 
for  his  negligence  or  that  of  his 
servant  or  agent,"  and  that,  "upon 
all  the  evidence  thie  plaintiff's  intes- 
tate was  not  a  mere  guest,  but  at 
least  one  of  her  purposes  in  the  ma- 
chine was  of  assisting  the  defend- 
ant's daughter,  at  the  request  of 
the  defendant  through  his  daugh- 
ter, in  the  selection  of  a  garment, 
and  it  is  not  necessary  for  the 
plaintiff  to  prove  gross  negligence 
on  the  part  of  the  defendant,  or  his 
agent  or  servant,  in  order  to  re- 
cover," were  properly  denied.  The 
plaintiff's  third  request  to  rule  that, 
upon  all  the  evidence,  the  plaintiff 
has  established  gross  negligence  on 
••M.i_i_.*.»i^  the  part  of  the 
tion»-<iiieattoB  chauffeur,  could  not 
<or  jBry.  loive    been    given. 

It  was  a  question  of  fact  for  the 
jury,  who  have  answered  in  the  neg- 
ative. 

The  plaintiff  in  this  connection 
offered  to  show  that  on  the  fore- 
noon of  the  day  of  the  accident,  the 
chauffeur,  when  the  defendant's  wife 
was  using  the  car,  drove  fast,  on 

BTideae«—  *^®     ground     that 

habita  of  any  reckless  habita 

*""•*"•  of    the     employee, 

which  are  known  or  ought  to  havo 


.  LEWI6. 
iti  N.  a.  i»$.) 

been  known  to  the  employer,  are 
admissible.  The  evidence  was  in- 
admissible. Cooney.  v.  Common- 
wealth Ave.  Street  R.  Co.  196  Mass. 
11, 14,  81  N.  E.  905. 

The  question  whether  "he  saw 
his  housekeeper  do  anything  when 
she  saw  the  Packard,"  meaning  the 
defendant's  car,  which  was  asked 
by  the  plaintiff  of  a  witness  called 
by  him,  and  who,  accompanied  by 
her,  was  passing  over  the  road  in  a 
touring  car  and  observed  the  acci- 
dent,  also    was    excluded   rightly. 
The    short    answer  A»»e«i— 
is  that  no  offer  nor  excinyion  ot 
any    statement    as  «—««»-*"•'• 
to  what  the  answer  to  the  question 
would  be  was  made.  Lee  v.  Tarplin, 
183  Mass.  52,  54,  66  N.  E.  481; 
Bachant  v.  Boston  &  M.  R.  Co.  187 
Mass.  392,  396,  105  Am.  St.  Rep. 
408,  78  N.  E.  642.    But  even  if  the 
answer  had  been  that  she  exhibited 
signs   of  fright,  which  ti»e  jury 
could  have  Inferred  were  caused  by 
what  she  had  seen, 
the  evidence  would  S?Jfj*^„'^  o« 
not  have  been  com-  ch-nnew- 
petent    as    tending  ^t»w. 
to  prove  negligence 
of  ihe  chauffeur.    The  final  ruling, 
to  which  the  plaintiff  also  took  ex- 
ceptions, that  unless   gross  negli- 
gence was  proved  the  plaintiff  could 
not  recover,  was  correct,  and,  find- 
ing no  error  of  law  in  the  trial  of 
the  first  case,  we  pass  to  the  de- 
fendant's exceptions  in  the  second 
case. 

The  defendant  requested  the 
court  to  rule  that  the  plaintiff  could 
not  recover  unless  gross  negligence 
was    proved.     But 

tne    statute    in    ex-   mobile  aocldent 

press  terais  re-  ;:*JS"^„.. 
quires  proof  only  of 
ordinary  negligence,  and  the  ruling 
could  not  have  been  given.  Brown 
V.  Thayer,  212  Mass.  392,  397,  398, 
99  N.  E.  237.  The  excepticms  in 
each  case  must  be  overruled,  and  it 
is  80  ordered. 
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ANNOTATION. 

Antomobflet:  liability  of  parent  for  injury  to  child'*  guest  by  negligent  opera- 
tion of  car. 


Johnson  v.  Evans  (reported  here- 
with), ante,  891,  and  Flynn  y.  Lewis 
(reported  herewith),  ante,  896,  in- 
volve questions  which  will  undoubted- 
ly give  rise  to  considerable  litigation 
in  the  future.  The  keeping  of  a  car 
for  family  use  is  a  growing  custom, 
and  a  part  of  such  use  would  seem  to 
involve  the  transporting  of  guests  of 
members  of  the  family. 

Li  Johnson  v.  Evans,  it  will  be  ob- 
served that  the  decision  in  favor  of 
the  injured  guest  is  referred  to  the 
so*called  "family-purpose"  doctrine. 
This  doctrine,  which  has  come  into  ex- 
istence since  the  use  of  automobiles 
became  common,  holds  the  owner  of  an 
automobile  which  was  purchased  and 
maintained  for  the  pleasure  of  his 
family  liable  for  injuries  inflicted  by 
the  machine  while  it  is  being  used  by 
members  of  his  family  for  their  own 
pleasure,  on  the  theory  that  the  ear  is 
being  used  for  the  purpose  for  which 
it  was  kept,  and  that  the  person  oper- 
ating it  is,  therefore,  acting  as  the 
owner's  agent  or  servant  in  using  it. 
This  doctrine  has  been  rejected  by 
some  courts,  especially  where  a  child 
was  using  the  machine  for  his  own 
pleasure  unaccompanied  by  other 
members  of  the  family,  but  has  been 
unqualifiedly  adopted  by  others.  In 
Birch  V.  Abercrombie  (1913)  74  Wash. 
486,  50  L.R.A.(N.S.)  69,  133  Pac.  1020, 
a  leading  case  on  the  question,  the 
court  said:  "It  seems  too  plain  for 
cavil  that  a  father  who  furnishes  a 
vehicle  for  the  customary  conveyance 
of  members  of  his  family  makes  their 
conveyance  by  that  vehicle  his  affair, 
that  is,  his  business,  and  anyone  driv- 
ing the  vehicle  for  that  purpose  with 
his  consent,  express  or  implied, 
whether  a  member  of  his  family  or  an- 
other, is  his  agent.  The  fact  that  only 
one  member  of  the  family  was 
in  the  vehicle  at  the  time  is,  in  no 
sound  sense,  a  differentiating  circum- 
stance, abrogating  the  agency.  It  was 
within  the  general  purpose  of  the  own- 
ership that  any  member  of  the  family 


should  use  it,  and  the  agency  is  pres- 
ent in  the  use  of  it  by  one  as  well  as 
by  all." 

On  the  other  hand,  in  a  case  involv- 
ing like  facts,  in  which  the  doctrine 
was  rejected  (Van  Blaricom  v.  Dodg- 
son  (1917)  220  N.  Y.  Ill,  LJIJL1917P, 
868,  115  N.  E.  448),  the  court  said: 
"It  has  always  been  supposed  that  a 
person  who  was  permitted  to  use  a  car 
for  his  own  accommodation  was  not 
acting  as  agent  for  the  accommodation 
of  the  owner  of  the  car.  Reilly  v.  Con- 
nable  (1915)  214  N.  T.  686,  L.RJL 
1916A,  964,  108  N.  E.  868,  Ann.  Gas. 
1916A,  656.  The  attempt  is  made,  how- 
ever, to  reconcile  these  apparently 
contradictory  features  of  thijs  proposi- 
tion by  the  assertion  that  the  father 
had  made  it  his  business  to  furnish 
entertainment  for  the  members  of  his 
family,  and  that,  therefore,  when  he 
permitted  one  of  them  to  use  the  car, 
even  for  the  latter's  personal  and  sole 
pleasure,  such  one  was  really  carry- 
ing out  the  business  of  the  parent,  and 
the  latter  thus  became  a  principal  and 
liable  for  misconduct.  Thia  is  an  ad- 
vanced proposition  in  the  law  of  prin- 
cipal and  agent,  and  the  question 
which  it  presents  really  resolves  itself 
into  the  one  whether,  as  a  matter  of 
common  sense  and  practical  experi- 
ence, we  ought  to  say  that  a  parent 
who  maintains  some  article  for  family 
use,  and  occasionally  permits  a  ca- 
pable son  to  use  it  for  his  individual 
convenience,  ought  to  be  regarded  as 
having  undertaken  the  occupation  of 
entertaining  the  latter,  and  to  have 
made  him  his  agent  in  this  business, 
although  the  act  being  done  is  solely 
for  the  benefit  of  the  son.  That  really 
is  about  all  there  is  to  the  question. 
Not  much  can  be  profitably  said  by 
way  of  amplification,  or  in  debate  of 
the  query  whether  such  a  liability 
would  rest  upon  reasonable  principles, 
or  whether  it  would  present  a  case 
of  such  theoretical  and  attenuated 
agency,  if  any,  as  would  be  beyond  the 
recognition  of  sound  principles  of  law. 
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as  they  are  ordinarily  applied  to  that 
relationship.  The  question  largely 
carries  on  its  face  the  answer,  which- 
ever way  to  be  made.  Unquestionably, 
an  affirmatiTe  answer  has  been  given 
by  the  courts  of  some  states.  Birch 
T.  Abererombie  (Wash.)  supra;  Map- 
shall  V.  Taylor  (1918)  168  Mo.  App. 
,240,  158  S.  W.  527,  6  N.  C.  C.  A.  818; 
Hays  V.  Hogan  (1914)  180  Mo.  App. 
287,  166  S.  W.  1126;  Davis  v.  Littie- 
lleld  (1914)  97  S.  C.  171,  81  S.  E.  487; 
GrifBn  v.  Bussell  (1915)  144  Ga.  276, 
LJt.A.1916F,  216,  87  S.  E.  10,  Ann. 
Gas.  1917D,  994.  Bat  it  seems  to  us 
that  such  a  theory  is  more  illusory 
than  substantial,  and  that  it  would  te 
far-fetched  to  hold  that  a  father 
should  become  liable  as  principal  every 
time  he  permitted  a  capable  child  to 
me  for  his  personal  convenience  some 
article  primarily  kept  for  family  use. 
That  certainly  would  introduce  into 
the  family  relationship  a  new  rule  of 
conduct,  which,  so  far  as  we  are 
aware,  has  never  been  applied  to  other 
articles  than  an  automobile.  We  have 
never  heard  it  argued  that  a  man  who 
kept  for  family  use,  a  horse,  or  wagon, 
or  boat,  or  set  of  golf  stidcs,  had  so 
embarked  upon  tiie  occupation  and 
basiness  of  famishing  pleasure  to  the 
members  of  his  family  that,  if  some- 
times he  permitted  one  of  them  to  use 
one  of  those  articles  for  his  personal 
enjoyment,  the  latter  was  engaged  in 
carrying  out,  not  his  own  purposes, 
but,  as  agent,  the  business  of  his 
father." 

The  review  of  the  cases  on  the 
"family-purpose"  doctrine  is,  however, 
not  within  the  scope  of  this  note. 

The  Johnson  Case  appears  to  be  the 
only  one  which  has  applied  this  doc- 
trine where  the  person  injured  was  a 
guest  of  a  member  of  the  family.  As- 
suming the  soundness  of  the  doctrine, 
however,  its  extension  to  the  case  of 
an  injured  guest  would  seem  to  be 
logically  consistent  with  the  theory 
upon  which  it  rests;  at  least,  if  the 
"family  purpose"  may  be  regarded  as 
embracing  the  authority  of  the  mem- 
bers of  the  family  to  invite  guests  to 
ride  with  them,  and  assuming  that  the 
circumstances  aft  otherwise  such  as 
to  support  a  recovery  by  a  guest. 


With  respect  to  the  general  question 
of  the  liability  of  an  owner  of  an  au- 
tomobile for  an  injury  sustained  by 
a  guest  riding  with  him,  it  may  be 
stated  that  the  owner  is  held  responsi- 
ble if  the  requisite  degree  of  negli- 
gence is  proved;  but  that  there  is  a 
conflict  as  to  whether  the  owner  owes 
the  dufy  to  exercise  ordinary  care 
toward  his  guest,  or  whether  his  only 
duty  is  to  refrain  from  being  grossly 
negligent. 

It  will  be  observed  that  the  "family- 
purpose"  doctrine  was  not  involved  in 
FlyKn  v.  Lewis  (reported  herewith), 
ante,  896.  In  that  case,  the  owner 
had  authorized  his  daughter  to  use 
his  car,  driven  by  his  chauffeur,  for  a 
certain  purpose,  and  to  invite  the 
guest  who  was  killed  to  accompany 
her,  and  it  was  held  that  the  question 
involved  was  the  same  as  if  the  parent 
had  personally  invited  the  guest  to  ac- 
company his  daughter;  that,  as  the 
guest  was  a  gratuitous  one,  a  recovery 
could  not  be  had  in  the  first  action, 
which  was  based  on  the  common  law, 
as  gross  negligence  was  not  shown; 
but  that  a  recovery  might  be  had  in 
the  second  action,  which  was  based  on 
a  statute  imposing  liability  for  a  fail- 
ure to  exercise  ordinary  care. 

These  two  cases  appear,  from  a 
search,  to  be  the  only  ones  which  have 
considered  the  exact  question  under 
annotation. 

Two  other  cases  have  been  dis- 
closed, however,  which  border  so 
closely  on  the  question  as  to  warrant 
their  use,  although  it  will  be  noticed 
that  in  both  the  person  injured  was 
not  strictly  the  guest  of  the  owner's 
child. 

In  one  of  these.  Powers  v.  William- 
son (1914)  189  Ala.  600,  66  So.  685, 
the  defendant  gave  his  son  permission 
to  take  his  car  for  the  purpose  of  giv- 
ing some  of  the  son's  friends  a  pleas- 
ure ride,  provided  one  of  his  acquaint- 
ances, whom  the  father  believed  a 
competent  chauffeur,  would  drive ;  and 
the  acquaintance  consented,  and  per- 
sonally invited  the  plaintiff  to  go  on 
the  trip,  daring-  the  course  of  which 
she  was  injured  through  the  driver's 
negligence.    It  was  held  that  if  the 
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driver  was,  as  to  the  guests  of  the 
son,  the  servant  of  the  defendant, 
which  the  court  did  not  decide,  he  was 
not  such  as  to  the  plaintiff,  who  was 
an  invitee  of  the  driver,  and  that  no 
legal  principle  existed  under  which 
the  defendant  could  be  held  liable. 

A  somewhat  similar  situation  ex- 
isted in  Wilde  v.  Pearson  (1918)  140 
Minn.  394,  168  N.  W.  682,  in  which  it 
was  held  that  no  recovery  could  be 
had  against  an  owner  of  a  car  pur- 
chased for  family  use,  where  it  ap- 
peared that  the  machine  was  put  up 
on  blocks  and  stored  for  the  winter; 


that  during  the  owner's  absence  her 
daughter,  who  had  been  forbidden  to 
use  it,  with  the  assistance  of  another, 
reassembled  the  machine;  that  the 
daughter  requested  a  friend  to  meet 
guests  for  a  party  with  the  car,  and 
that,  while  he  was  on  this  errand,  one 
who  was  riding  in  the  car  at  the  invi- 
tation of  an  invited  guest  to  the  party 
was  killed  through  the  negligent 
operation  of  the  machine,  the  court 
holding  on  these  facts  that  the  car 
was  not  being  operated  in  the  owner's 
service,  or  for  the  purpose  for  which 
it  was  maintained.  J.  T.  W. 


BOYLSTON  BOTTLING  COMPANY 

V. 

PATRICK  W.  O'NEILL 

and 

SARAH  N.  NOONAN,  Appt. 


ttaaaaehutetta  Supreme  JudMal  Court  — Januaiy  8,  10X0. 
(SiSl  Mass.  498,  121  N.  B.  411.) 

Bond  —  to  secure  performance  of  lUegal  act  —  recovery  of  fraits. 

1.  The  bond  of  one  employed,  for  a  single  consideration,  to  deliver  in- 
toxicating liquors  in  territory  in  a  part  of  which  such  delivery  is  unlawful, 
conditioned  to  account  for  liquors  delivered  to  him  and  moneys  collected 
by  him,  is  unenforceable. 

[See  note  on  this  question  beginning  on  page  906.] 

livered  in  territory  where  such  de- 
livery is  unlawful. 

Wager  —  recovery  from  stakeholder. 

6.  Where  money  is  placed  by  two 

betters  in  the  hands  of  a  stakeholder 


i^peal  —  ndlng  «m  sufficiency  of  evi- 
dence —  disregarding  opposing  evi- 
dence. 

2.  In  determining  the  correctness  of 
a  refusal  to  rule  that,  upon  all  the 
evidence  in  the  case,  plaintiff  was  not 
entitled  to  recover,  the  evidence  fa- 
vorable to  defendant  cannot  be  con- 
sidered. 
Contracts  —  Ulegal  —  enforcement. 

8.  A  party  to  an  illegal  contract  will 
be  left  by  tike  law  where  the  law  finds 
him. 

Same  —  single  consideration  —  ille- 
gal act. 

4.  A  contract  for  a  single  consid- 
eration is  wholly  void  if  the  considera- 
tion is  paid  in  part  for  an  illegal  act. 
Same  —  invalid  in  part  —  effect. 

5.  A  contract  by  which  one  is  em- 
ployed to  deliver  intoxicating  liquors 
is  unenforceable,  if  part  is  to  be  de- 


to  be  paid  over  to  the  winner  of  the 
bet,  either  can  revoke  the  stakehold- 
er's authority  before  the  money  is  paid 
over,  and  recover  his  money  from  the 
stakeholder. 

Intoxicating  liquors  —  license  —  vio- 
lation. 

7.  One  having  a  license  to  sell  in- 
toxicating liquors  at  his  place  of  busi- 
ness on  a  specified  street  does  not 
comply  with  his  license  by  giving  or- 
ders to  a  drayman  to  obtain  the 
liquors  at  a  brewery  and  deliver  them 
to  the  customers'  addresses,  contained 
on  tags  given  him  to  attach  to  the 
packages,  and  collect  the  money  when 
the  deliveries  are  made. 
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BOYLSTON  BOTTLING  CO.  v.  O'NEILL.  90S 

(tSl  Hot*.  t»8,  itl  N.  B.  ill.) 

Appeal  by  defendant  Noonsn  from  an  order  of  the  Appellate  Division 
of  the  Municipal  Court  of  Boston  dismissinsr  a  report  of  the  case  in  an 
action  for  breach  of  a  bond  guaranteeing  accounts  and  collections  of  de- 
fendant O'Neill,  who  was  employed  by  plaintiff  to  deliver  Intoxicating 
liquors.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  John  E.  Crowley,  for  appellant:      176,  59  Am.  St.  Rep.  209,  49  Pae.  666; 


The  contract  between  plaintiff  and 
defendant  O'Neill  was  for  the  per- 
formanoe  of  an  illegal  act,  the  de- 
livery of  intoxicating  liquor  sold  in 
the  town  of  Bropkline,  and  no  action 
could  be  maintained  upon  the  bond 
guaranteeing  the  performance  of  such 
a  contract. 

Downey  v.  Charles  S.  Gove  Co.  201 
Mass.  251, 181  Am.  St.  Rep.  898,  87  N. 
E.  597;  Riley  v.  Jordan,  122  Mass. 
231 ;  Andrews  v.  Frye,  104  Mass.  234. 

The  consideration  of  the  contract 
was  undivided,  and  that  portion  which 
contemplated  the  delivery  of  intoxicat- 
ing liquors  in  Brookline  was  illegal, 
and  no  action  would  lie  upon  the  con- 
tract, even  though  a  portion  of  the 
work  to  be  performed  (deliveries  in 
Boston)  was  legal. 

Bishop  V.  Palmer,  146  Mass.  469,  4 
Am.  St.  Rep.  839,  16  N.  E.  299;  Way  v. 
Greer,  196  Mass.  287,  81  N.  B.  1002; 
Kennedy  v.  Welch,  196  Mass.  592,  88 
N.  E.  11 ;  Murphy  v.  Rogers,  151  Mass. 
118,  24  N.  E.  35;  Andrews  v.  Frye,  104 
Mass.  284. 

Mr.  Harold  S.  Davis,  for  appellee: 

The  evidence  did  not  require  a  find- 
ing' that  the  plaintiff  delive^'^d  the 
goods  to  O'Neill  with  any  unlawful  in- 
tent. 

Adams  v.  Coulliard,  102  Mass.  167; 
Com.  V.  Riley,  196  Mass.  60,  10  L.RJL 
(N.S.)  1122,  81  N.  E.  881;  Shea  v. 
American  Hide  &  Leather  Co.  221 
Mass.  282,  109  N.  E.  158;  Cohen  v. 
Henry  Siegel  Co.  220  Mass.  215,  107  N. 


Souhegan  Nat.  Bank  v.  Wallace,  61  N. 
H.  24;  Kiewert  v.  Rindskopf,  46  Wis. 
481,  82  Am.  Rep.  781,  1  N.  W.  163; 
Baldwin  Bros.  v.  Potter,  46  Vt.  402; 
Floyd  V.  Patterson,  72  Tex.  202,  13  Am. 
St.  Rep.  787,  10  S.  W.  526;  Fisher  v. 
Hildreth,  117  Mass.  558;  McKee  v. 
Manice,  11  Cush.  357. 

If  the  primary  obligation  of  the 
principal  to  account  is  enforceable, 
the  secondary  obligation  of  the  surety 
to  indemnify  against  a  failure  to  ac- 
count  is  likewise  enforceable. 

Eagle  Roller-Mill  Co.  v.  Dillman,  67 
Minn.  282,  69  N.  W.  910;  TH-Bullion 
Smelting  &  Development  Co.  v.  Mc- 
Lain,  61  Colo.  80, 156  Pac.  133 ;  Spring- 
er v.  Exchange  Bank,  14  Can.  S.  C.  716. 

Loring,  J.,  delivered  the  (^tadbn 
of  the  court: 

This  is  an  action  for  breach  of  a 
bond.  The  condition  of  the  bond  is 
that  "said  Patrick  William  O'Neill, 
who  is  about  to  be  employed  by  said 
Boylston  Bottling  Company,  shall 
render  a  faithf A  account  of  all 
merchandise  delivered  to  him  and 
money  collected  by  him,  and  shall 
return  all  packages  received  by  him 
from  the  company,  or  account  to 
the  company  for  the  value  of  any 
not  so  returned."  The  breach  al- 
leged is  that  O'Neill  "received  from 
the  plaintiff  1,064  dozen  bottles,  of 
the  value  of  30  cents  a  dozen,  and 


E.  912;  Jones  v.  McLeod,  103  Mass.  58;  ,  ^^l  cases,  of  the  value  of  40  cents 
Trott  V.  Irish,  1  Allen,  481;  Wilson  v.  '  apiece,  for  which  he  has  fail^  to 


Melvin,  13  Gray,  73;  Timaon  v.  Moul- 
ton,  8  Cush.  269. 

Defendant  O'Neill  was  not,  in  any 
event,  relieved  from  the  duty  of  ac- 
counting for  the  plaintiff's  goods.  If 
not  prepared  to  dispose  of  them  as  di- 
rected by  the  plaintiff,  he  was  bound 
to  return  them,  and  he  did  not  have,  on 
any  theory,  the  right  to  convert  the 
goods  to  bis  own  use. 

Bone  V.  Ekless,  6  Hurlst  &  N.  925, 
157  Eng.  Reprint,  1450,  29  L.  J.  Exch. 
N.  S.  488;  Farmer  v.  Russell,  1  Bos.  & 
P.  296,  125  Eng.  Reprint,  918;  Wasser- 
mann  v.  Sloss,  117  Gal.  426,  S8  L.R.A. 


account."  The  surety  on  the  bond 
pleaded  (inter  alia)  that  "if  it  shall 
appear  that  the  princii)al  upon  the 
bond  .  .  .  ever  did  any  of  the 
things  set  out  in  the  plaintiffs  dec- 
laration, that  the  same  were  done 
or  performed  under  contract  in  vio- 
lation of  the  laws  of  this  common- 
wealth." At  the  trial  the  judge  re- 
fused  to  rule  "that,  upon  all  the  evi- 
dence, the  plaintiff  was  not  entitled 
to  recover,"  and  reported  the  case 
to  tibe  appellate  division  of  the 
monie^pal  court.    The  appellate  di- 
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vision  directed  that  the  report  be 
dismissed,  and  from  that  onier  the 
surety  took  the  appeal  which  is  now 
before  this  court. 

We  agree  with  the  plaintiff  that 
in  deciding  the  question  before  us 
A     a»-raiiBK      (whether,   as   mat- 

OB^ralBcleiier  tST      of       laW,       the 

Si.JJil~i^  plaintiff  was  not  en- 
oppoain*  titled    to    recover) 

•TMe.«.  ^j^g  evidence  favor- 

able to  the  defendant  must  be  laid 
on  one  side.  The  surety's  conten- 
tion is  that,  on  the  plaintiff's  own 
evidence,  O'Neill  (the  principal  de- 
fendant) as  matter  of  law  was  em- 
ployed for  a  single  sum  to  do  work 
which  was  illegal  in  part;  that  for 
this  reason  the  whole  employment 
was  illegal,  and  that  as  a  result  the 
law  will  leave  the  parties  where  it 
finds  them.  If  this  be  so  the  ruling 
asked  for  ought  to  have  been  given. 

It  is  stated  in  the  report  "that 
the  plaintiff  employed  O'Neill  to  de- 
liver intoxicating  liquor  sold  by  it 
in  Roxbury  and  in  Brookline,  and 
agreed  to  pay  him  for  his  services 
in  that  connection  the  sum  of  $60 
a  week."  It  is  further  stated  that 
"the  defendant  O'Neill  was  the 
holder  of  a  license  from  the  select- 
men of  the  town  of  Brookline,  under 
which  he  was  permitted,  as  an  ex- 
pressman, to  noake  deliveries  of  in- 
toxicating liquor  in  Brookline."  It 
must  be  taken  that  this  license  was 
granted  to  O'Neill  under  Stat.  1906, 
chap.  421,  and  the  acts  in  amend- 
ment of  that  statute.  From  this  it 
follows  that  on  this  record  it  must 
be  taken  that  Brookline  was  a  no- 
license  town.  • 

"It  appeared  that  the  plaintiff 
was  engaged  in  the  sale  of  intox- 
icating liquor  on  Lamartine  street 
in  the  city  of  Boston,  under  a  li- 
cense of  the  fourth  class,  issued  by 
the  licensing  board  of  the  city  of 
Boston."  'The  surety's  contention 
is  that  the  contract  between  the 
plaintiff  and  O'Neill,  by  which  "the 
plaintiff  employed  O'Neill  to  deliver 
intoxicating  liquor  sold  by  it  in 
Roxbury  and  Brookline,"  was  an 
illegal  contract  so  far  as  it  provided 
for  the  delivery  of  "intoxicating 


Contraeta— 

lUeciU— 

enforeeaicat. 


liquor  sold  by  it  [the  plaintiff] 
...  in  Brookline,"  and  that,  the 
consideration  paid  O'Neill,  being  an 
undivided  sum  ($60  a  week  for  all 
his 'services),  the  contract  was  an 
illegal  one,  although  the  delivery  of 
liquors  sold  in  Boston  was  legal. 

It  is  established  that  a  party  to 
an  illegal  contract  will  be  left  by  the 
law  where  the  law 
finds  him.  A  col- 
lection of  author- 
ities on  that  point  is  not  necessary. 
For  a  recent  case  in  which  the  prop- 
osition is  well  stated  and  a  collection 
of  some  of  the  authorities  is  made, 
see  Pelosi  v.  Bugbee,  217  Mass.  579, 
195  N.  E.  222.  It  is  also  established 
that  a  contract  for  a  single  consid- 
eration is  whoUy  s^e-^i^,. 
void  if  that  sinr  coa.i«e»«tio»- 
gle  consideration  is  """**  •"*' 
paid  in  part  for  an  illegal  act.  Bish- 
op V.  Palmer,  146  Mass.  469,  4  Am. 
St  Rep.  389, 16  N.  £.  299 ;  Kennedy 
V.  Welch,  196  Mass.  592,  83  N.  E. 
11;  Murphy  v.  Rogers,  151  Mass. 
118,  24  N.  E.  35;  Andrews  v.  Frye, 
104  Mass.  234. 

The  answer  of  the  plaintiff  to  this 
contention  is,  that  "there  is  no  evi- 
dence that  the  goods  referred  to  in 
the  declaration  were  delivered  to 
O'Neill  for  transportation  to  points 
in  Brookline,  and  not  to  points  in 
Boston."  The  objection  which  the 
plaintiff  has  to  meet  is,  that  O'Neill 
was  employed,  for  a  single  sum,  in 
part  "to  deliver  intoxicating  liquor 
sold  by  it  [the  plaintiff]  ...  in 
Brookline,"  and  that,  that  part  of 
the  emplosrment  be- 
ing illegal  and  the  fnSi^gSSJS. 
consideration  being 
single,  the  whole  contract  i&  void. 

The  plaintiffs  next  contention  is 
that   this   case   comes   within   the 
established  rule  that  where  money 
is  placed  by  A  and  B  in  the  hands 
of  a  stakeholder,  to  be  paid  over  to 
the  winner  of  a  bet  y^mm^^r^y- 
between  A  and  B,  •«▼  tro— 
A  or  B  can  revoke  •*«»^»«»'«*'- 
the  stakeholder's  authority  before 
the  money  is  paid  over,  and  recover 
from  the  stakeholder  the  mon^ 
paid  him  by  the  person  revoking  the 
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Stakeholder's  authority.  This  is  es- 
tablished by  the  cases  of  Fisher  v. 
Hildreth,  117  Mass.  668,  and  McKee 
V.  Manice,  11  Cosh.  357.  Those 
cases  go  on  the  ground  that  the  pay- 
ment of  the  money  to  the  stakehold- 
er in  such  a  case  is  not  an  Illegal 
transaction,  and  that,  so  long  as  the 
matter  is  executory  and  the  money 
has  not  been  paid  over,  either  par- 
ty can  revoke  the  authority  to  pay 
the  money  in  the  illegal  way  there- 
ixKfore  authorized.  The  plaintiff  has 
also  placed  great  reliance  on  the 
ease  of  Bone  v.  Ekless,  5  Hurlst.  & 
N.  926,  157  Eng.  Reprint,  1450,  29 
L.  J.  Exch.  N.  S.  438.  The  decision 
in  that  case  went  on  the  same 
ground.  In  that  case  the  plaintiff 
had  sold  a  vessel  to  the  Turkish 
government  for  £6,500,  under  an 
authority  from  the  defendant  to 
pay  £500  of  the  purchase  money  as 
a  bribe  to  certain  Turkish  officials, 
to  secure  the  sale  to  the  Turkish 
government.  Later,  the  plaintiff 
sued  the  defendant  for  the  sum  of 
£426  due  from  the  defendant  to  him, 
and  the  defendant  pleaded  in  set-off 
that  of  the  £6,500  received  by  the 
plaintiff  to  the  defendant's  use  he 
had  paid  over  to  them  £6,000,  and 
that  he  had  paid  in  bribes  £300,  but 
that  he  had  kept  in  his  own  pocket 
the  remaining  £200.  To  this  the 
plaintiff  answered  that  he  had 
promised  to  pay  the  £200  (which  he 
kept)  as  a  bribe  to  an  official  of  the 
Turlush  government,  although  he 
had  not  yet  paid  it  over.  The  court 
held  that  the  £6,500  received  by  the 
plaintiff  was  the  defendant's  money, 
and  that  the  defendant  had  a  right 
to  revoke  the  plaintiff's  authority  to 
pay  over  as  a  bribe  the  £200  which 
he  had  not  paid  over.  This  conclu- 
sion was  reached  on  the  ground  on 
which  it  was  held.  In  this  common- 
wealth, that  the  authority  of  a 
stakeholder  to  pay  the  money  de- 
posited with  him  to  the  winner  of 
the  bet  can  be  revoked  so  long  as 
the  matter  is  executory  and  the 
money  has  not  been  paid  over.  The 
sale  of  the  «hip  in  Bone  v.  Ekless 
was  not  an  illegal  transaction,  a!- 
tiiough  it  had  been  procured  by 
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fraud  and  so  could  have  been  avoid- 
ed by  the  Turkish  government. 
The  illegal  transaction  there  in 
question  consisted  in  the  payment 
of  the  £600  as  bribes.  But  in  the 
case  at  bar  O'Neill's  employment 
was  an  illegal  one.  It  was  an  illegal 
one  because  he  was  employed  In  part 
to  deliver  liquor  sold  in  violation  of 
law,  and  was  paid  a 
smgle  sum  for  all 
his  services..  It  is 
not  necessary  to  ex- 
amine in  detail  the  * 
cases  in  other  jurisdictions  which 
have  been  cited.  If  they  go  beyond 
this  they  are  not  law  in  this  com- 
monwealth. 

We  have  decided  the  case  at  bar 
on  the  footjng  on  which  it  was  ar- 
gued. But  a  word  must  be  added 
to  prevent  its  being  misunderstood. 
The  case  was  argued  on  the  footing 
that  the  sales  made  in  Boston  were 
legal.  On  the  record,  it  would  seem 
that  they  were  illegal.  It  is  stated 
in  the  report  that  "the  employment 
[of  O'Neill  by  the  plaintiff]  was 
carried  out  in  the  following  man- 
ner." The  plaintiff  recorded  on  its 
books  at  its  store  on  Lamartine 
street  all  "orders  for  liquor"  re- 
ceived by  it.  It  delivered  to  O'Neill 
a  written  order  on  Haffenreffer  & 
Company  ("a  brewery  located  in  the 
city  of  Boston,  which  furnished  the 
plaintiff  with  beer")  for  the  bear 
necessary  to  fill  these  orders.  O'- 
Ndll  then  drove  with  his  truck  to 
the  brewery,  presented  this  order  to 
it,  and  received  from  it  the  beer 
called  for.  He  then  "placed  upon 
the  various  cases  and  packages," 
tags  (bearing  the  name  and  address 
of  the  plaintiff)  on  which  there  was 
written  the  name  and  address  of  the 
customer  to  whom  the  beer  was  to 
be  delivered.  "O'Neill  also  entered 
in  a  book  which  he  kept  for  the  pur- 
pose, the  date  of  reception,  a  trans- 
cript of  the  marks  on  the  packages, 
and  the  dates  of  delivery  of  the  li- 
quor which  he  so  received  and  deliv- 
ered. Under  the  terms  of  his  em- 
ployment, O'Neill  was  required  to 
collect  the  price  of  the  liquor  on  de- 
livery,  and,  in  the  event  of  failure 
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to  collect  the  price,  to  withhold  de- 
livery and  to  return  the  merchan- 
dise to  the  plaintiff."  The  beer  so 
sold  by  the  plaintiff  was  not  sold  on 
the  premises  owned  by  the  plaintiff 
"on  Lamartine  street,"  and  it  must 
be  taken  on  the  record  that  the 
,  ,    .    ^  premises    described 

Ju?5Jj"**""  in  the  plaintiff's 
▼iS»«toa.  fourth-class  license 

were    its    premises 
on   Lamartine   street.     A   license 


authorizes  a  sale  on  the  premises 
described  in  it.  A  sale  by  the  per- 
son licensed,  made  elsewhere  than 
on  the  premises  described  in  the  li- 
cense, is  not  protected  by  it  and  is 
an  illegal  sale. 

The  result  is  that  the  order  dis- 
missins:  the  report  must  be  re- 
versed, and  judgment  entored  for 
the  surety. 

So  ordered. 


ANNOTATION. 

Riglit  to  recover  against  employee  or  hii  bond  for  money  or  prt^Mrty,  tlie 
firoit*  of  an  employment  involving  a  vitiation  of  law. 


This  note,  as  suggested  in  the  title, 
is  confined  to  cases  involving  the  right 
to  recover  money  or  property,  repre- 
senting the  proceeds  resulting  from 
the  performance,  in  whole  or  part,  of 
the  contract,  and  is  not  concerned 
with  cases  in  which  the  action  is  based 
on  a  disafflrmance  or  repudiation  of 
the  contract,  while  still  executory,  and 
seeks  to  recover  merely  what  was  ad- 
vanced or  paid  by  the  plaintiff  to  the 
defendant. 

Becovevj  not  allowed. 

It  will  be  noted  that  in  the  reported 
case  (BoYLSTON  Bottling  Go.  v. 
O'Neill,  ante,  902)-  a  recovery  was 
denied  for  a  breach  of  a  bond  guaran- 
teeing the  accounting  for  property  or 
its  proceeds  received  by  one  who,  for 
a  sinfl^e  consideration,  was  employed 
to  deliver  intoxicating  liquor,  in  part, 
in  a  no-license  town,  it  being  held  that, 
a  portion  of  the  emplojrment  being  il- 
legal and  the  consideration  being  sin- 
gle, the  whole  contract  was  void  and 
unenforceable. 

This  decision  appears  sound,  and  is 
in  accord  with  the  following  cases, 
holding  that  no  recovery  can  be  had 
in  a  court  for  money  or  property  re- 
ceived by  an  employee  or  agent,  act- 
ing in  pursuance  of  a  contract  of  em- 
ployment involving  a  violation  of  law, 
where  a  recovery  would  have  to  be 
based  on  the  illegal  contract: 

United  States. — Lanham  v.  Patter- 
son (1871)  Fed.  Gas.  No.  8,069. 

Kanaaa.  —  Alexander    v.  .  Barker 


(1902)  64  Kan.  396,  67  Pac.  829;  Dan- 
ciger  v.  Gooley  (1916)  98  Kan.  38, 157 
Pac.  463. 

MississintL  —  Wooten  v.  Miller 
(1846)  7  Smedes  &  M.  380. 

Missouri.  —  Murray  v.  Wakefield 
(1881)  9  Mo.  App.  691. 

New  Hampshire. — ^Udall  v.  Metcalf 
(1831)  5  N.  H.  396. 

New  Yoric — Hunt  v.  Knickerbacker 
(1810)  6  Johns.  327;  Negley  v.  Devlin 
(1871)  12  Abb.  Pr.  N.  S.  210;  Rolfe  v. 
Delmar  (1868)  7  Robt.  80. 

Utalk — Mexican  International  Bkg. 
Co.  V.  Lichtenstein  (1894)  10  Utah, 
338,  37  Pac.  574. 

Vermont.— Buck  v.  Albee  (1864)  26 
Vt.  184,  62  Am.  Dec.  564. 

Wisconsin.  —  Lemon  v.  Grosskopf 
(1868)  22  Wis.  447,  99  Am.  Dee.  58. 

The  reported  case  finds  support  in 
other  cases,  which  also  involved  em- 
ployment for  the  illegal  sale  of  li- 
quor. 

Thus,  in  Buck  v.  Albee  (1854)  26 
Vt.  184,  62  Am.  Dec.  564,  where  the  de- 
fendant agreed  with  the  owner  of  in- 
toxicating liquor  to  sell  it,  in  violation 
of  law,  and  apply  the  proceeds  in  a 
certain  way,  the  court  decided  that 
no  action  could  be  entertai/ied  to  com- 
pel the  application  of  the  proceeds  ac- 
cording to  the  agreement,  and  said: 
"In  2  Kenf 8  Com.  688,  the  rule  is 
given  'that,  if  the  contract  grows  im- 
mediately out  of  or  is  ct^nnected  with 
an  illegal  act,  a  court  of  justice  will 
not  enforce  it;  but  if  it  be  unconnect- 
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ed  with  the  iDegal  act,  and  founded 
on  a  new  consideration,  it  may  be  en- 
forcetf.'  In  the  application  of  this 
rale,  it  may  be  observed  that,  in  all 
cases  where  it  is  necessary  to  prove 
that  illegal  contract  and  sale  to  en- 
able the  plaintiff  to  recover,  then  the 
contract  is  so  connected  with  the  il- 
lesral  act  that  a  recovery  cannot  be 
had.  But  if  the  right  can  be  estab- 
lished without  such  proof,  the  plaintiff 
may  recover;  for  the  claim  is  uncon- 
nected with  the  sale,  and  rests  on  a 
new  consideration.  In  Story  on  Con- 
tracts, 146,  it  is  said  that  'if  an  act  in 
violation  of  either  statute  or  common 
law  be  already  committed,  and  a  aub- 
sequent  agreement  be  entered  into, 
which,  though  founded  thereupon, 
constituted  no  part  of  the  original  in- 
ducement, or  consideration  therefor, 
such  an  agreement  is  valid.'  If  the 
money  arising  from  the  sale  of  this 
liquor  had  been  received  by  the  de- 
fendant, and  the  plaintiff  had  after- 
wards obtained  an  order  for  the  pay- 
ment of  the  same  to  him,  and  the  de- 
fendant had  agreed  to  pay  it,  the  ac- 
tion aould  be  sustained,  as  the  plain- 
tiff in  no  sense  would  be  a  party  to 
the  illegal  contract  of  sale.  The 
knowledge  that  the  money  in  the  de- 
fendant's hands  arose  from  an  illegal 
transaction  would  make  no  difference; 
for  in  such  case  it  would  be  sufficient 
to  prove  the  money  in  his  hands  and 
the  agreement  to  pay  the  same  to  the 
plaintiff,  without  showing  the  con- 
tract or  arrangement  under  which  the 
defendant  received  it.  It  is  said  in 
Story  on  Contracts,  146, 147,  that  this 
rule,  and  the  distinction  which  is 
made,  will  be  found  to  form  the  prin- 
ciple which  lies  at  the  root  of  many 
apparent  contradictory  cases,  and  to 
offer  the  best  solution  to  the  various 
and  opposing  decisions.'  Armstrong 
▼.  Toler  (1826)  11  Wheat.  (U.  8.)  258, 
6  L.  ed.  468.  It  is  expressly  stated  in 
the  case  that  before  the  liquor  was 
sold,  and  while  it  was  in  the  defend- 
ant's hands,  the  plaintiff  and  the  other 
parties  in  interest  agreed  that  the  de- 
fendant should  proceed  and  sell  the 
liquor.  When  ^e  defendant  was  sell- 
ing it,  he  was  not  only  acting  for  his 
own  interest,  but  for  the  plaintiff  and 


the  other  party  also.  The  plaintiff  as 
much  directed  the  sale  as  the  others, 
who  were  equally  interested  with  him, 
and  was  as  directly  concerned  in  the 
violation  of  the  statute  as  was  the  de- 
fendant himself.  To  sustain  this  ac- 
tion, it  will  be  necessary  for  the  plain- 
tiff to  prove  the  contract  under  which 
the  liquor  came  into  tiie  defendant's 
hands,  the  mutual  arrangement  for 
the  sale  of  it,  the  illegal  sale  itself, 
and  the  receipt  of  the  money  by  the 
defendant.  It  is  through  that  contract 
and  sale  that  the  plaintiff  derives  his 
title.  If  the  plaintiff  is  allowed  to 
recover,  it  is  not  upon  a  mere  receipt 
of  the  money  by  the  defendant  and  a 
subsequent  agreement  to  pay  the  same 
to  the  plaintiff,  for  no  such  subsequent 
agreement  has  been  made;  but  it  must 
rest  upon  a  direct  adjudication  of  the 
court,  sustaining  that  illegal  contract 
and  sale.  The  court  can  no  more  en- 
force that  contract,  or  see  to  the  dis- 
tribution of  the  proceeds  of' that  sale 
between  these  parties,  than  they  can 
enforce  any  illegal  contract,  or  see  to 
the  distribution  of  money  between 
parties  which  has  arisen  from  any 
other  illegal  adventure." 

And  in  Danciger  v.  Cooley  (1916) 
98  Kan.  38,  167  Pac.  453,  where  liquor 
dealers  in  one  state  rojceived  orders 
from  customers  in  anotiier,  in  which 
the  sale  of  liquor  was  unlawful,  and 
shipped  liquor  to  the  latter  state  to 
their  own  order,  and  mailed  the  bill 
of  lading  to  the  defendant  with  in- 
structions to  deliver  it  to  the  parties 
ordering  it,  upon  payment  of  an  ac- 
companying draft,  and  agreed  to  pay 
the  defendant  a  certain  commission  for 
his  services,  it  was  held  that  no  re- 
covery could  be  had  of  the  amount  col- 
lected by  the  defendant,  as  a  recovery 
would  be  based  on  the  illegal  contract^ 
and  would  amount  to  an  enforcement 
of  such  contract. 

And  in  the  following  cases  it  was 
held  that  no  recovery  of  money  re- 
ceived from  sales  could  be  had  against 
one  who  was  employed  by  the  plain- 
tiff to  sell  lottery  tickets  in  a  state 
where  such  sales  were  illegal,  the  ob- 
ligation to  pay  such  money  being  so 
connected  with  the  illegal  contract  as 
to  be  inseparable  from  it,  and  the  par- 


Digitized  by 


Google 


908 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[2  A.L.R. 


ties  being  in  pari  delicto.  Lanham  t. 
Patterson  (1871)  Fed.  Cas.  No.  8,069; 
Lanahan  v.  Pattison  (1874)  1  Flipp. 
410,  Fed.  Cas.  No.  8,086;  Udall  v.  Met- 
calf  (1831)  6  N.  H.  396;  Negley  ▼. 
Devlin  (1871)  12  Abb,  Pr.  N.  S.  (N. 
Y.)  210;  Rolfe  v.  Delmar  (1868)  7 
Robt.  (N.  Y.)  80;  Mexican  Interna- 
tional Bkg.  Co.  T.  lachtenBtein  (1894) 
10  Utah,  338,  37  Pac.  574;  Lemon  t. 
Grosskopf  (1868)  22  Wis.  447,  99  Am. 
Dec.  68. 

And  in  Hunt  ▼.  Knickerbacker 
(1810)  6  Johns.  (N.  Y.)  327,  where 
the  plaintiff  had  left  lottery  tickets 
with  the  defendant  for  sale,  in  a  state 
in  which  their  sale  was  unlawful,  and 
claimed  to  recover  their  value  on  the 
in-ound  that  the  defendant  had  made 
them  his  own  by  not  returning  them 
pursuant  to  his  contract,  it  was  held 
that  no  recovery  could  be  had,  as  to 
allow  one  would  be  an  afBrmance  of 
the  illegal  contract. 

And  in  Wooten  v.  Miller  (1846)  7 
Smedes  &  M.  (Miss.)  880,  where  a  non- 
resident placed  a  slave  in  the  hands 
of  one  about  to  move  to  Mississippi, 
under  an  agreement  that  he  would 
sell  the  slave  for  him,  and  such  an  in- 
troduction of  a  slave  into  the  state 
was  against  its  laws,  it  was  held  that 
the  owner  could  not  recover  from  his 
agent  the  amount  received  on  a  sale 
of  the  slave,  since  he  could  not  estab- 
lish his  case  without  resorting  to  the 
original  Illegal  contract. 

And  it  has  been  held  that  no  recov- 
ery for  rent  can  be  had  on  a  contract 
of  agency,  under  which  the  agent  un- 
dertook to  rent  lands  in  the  Cherokee 
nation  and  collect  the  rents,  where 
the  principal  was  not  a  citizen  of  the 
Cherokee  nation,  and  a  statute  for- 
bade one  who  was  not  such  a  citizen 
from  buying  or  renting  property  in 
that  nation,  the  court  holding  that  the 
contract  of  agency  was  void,  and  could 
not  be  made  the  basis  of  an  action. 
Alexander  v.  Barker  (1902)  64  Kan. 
896,  67  Pac.  829. 

And  in  Woodson  v.  Hopkins  (1905) 
85  Miss.  171,  70  L.R.A.  646,  107  Am. 
St.  Rep.  276,  87  So.  1000,  38  So.  298, 
it  was  held  that  one  who  employed 
another  to  conduct  a  loan  office  and 
receive  rates  of  interest  ao  extortion- 


ate as  to  shock  the  moral  sense,  and 
be  against  the  public  policy  of  the 
state,  was  not  entitled  to  receive  the 
aid  of  a  court  of  equity  to  compel  the 
agent  to  pay  over  money  received  in 
the  business,  or  to  obtain  possession  of 
books,  memoranda,  and  other  property 
pertaining  to  the  business,  notwith- 
standing the  contract  might  be  re- 
garded as  executed,  the  court  holding 
that  no  relief  will  be  granted,  where 
the  parties  are  in  pari  delicto  and  the 
contract  is  against  public  policy. 

B«e«vev7  allowMd. 

In  other  cases,  however,  in  which 
the  contracts  of  employment  were  ap- 
parently as  illegal  as  some,  at  least, 
of  those  in  the  preceding  cases,  a  re- 
covery has  been  allowed,  the  courts  re- 
fusing to  permit  the  agent,  or  em- 
ployee, to  escape  liability  for  money 
in  his  hands  by  asserting  the  illegaliigr  , 
of  the  transaction  he  was  employed  to 
carry  out,  and  apparently  taking  the 
view  that  the  plaintiff  was  not  obliged, 
in  order  to  make  out  his  case,  to  rely 
upon  any  illegal  contract  of  employ- 
ment. 

Thus,  in  Anderson  v.  Moncrieff 
(1810)  3  Desauss.  Eg.  (S.  C.)  124, 
where  the  defendant  agreed  to  receive 
a  cargo  of  negroes  and  sell  them,  in 
violation  of  law,  and  receive  the 
money,  it  was  held  that  a  recovery 
might  be  had  in  equity,  after  the  sales 
had  been  made,  for  the  amount  re- 
ceived. The  court  said:  "But  it  is 
alleged  by  the  defendant  that,  what- 
ever may  have  been  the  moral  obliga- 
tion, the  complainants  were  not  en- 
titled to  recover  from  the  defendant, 
because  the  money  in  question  arose 
from  a  shipment  of  negroes  made  in 
October,  1799,  from  the  coast  of 
Africa  to  Mr.  M'Leod,  in  Charleston, 
at  a  time  when  the  importation  of 
negroes  into  this  state  was  made  il- 
legal by  the  acts  of  assembly  then  in 
force,  prohibiting  such  importation 
and  confiscating  the  negroes ;  and  that 
courts  of  justice  will  not  enforce  il- 
legal contracts,  nor  aid  parties  in  re- 
covering them.  The  position  laid 
down  by  the  defendant's  counsel  is 
certainly  true  in  general,  that  courts 
of  justice  will  not  enforce  illegal  con- 
tracts, nor  assist  parties  in  recovering 
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ander  them.  The  cases  of  insurance 
on  illesral  voyages,  and  other  examples, 
have  been  cited  and  relied  upon  in 
support  of  this  doctrine.  But  all  the 
cases  cited  are  where  attempts  are 
va&ie  to  recover  under  the  illegal  con- 
tract itself,  as  in  the  instance  of  in- 
surances, where  the  suit  Is  brought 
to  recover  against  the  insurer  on  the 
illegal  policy.  The  counsel  endeav- 
ored to  give  application  to  this  set  of 
cases,  by  insisting  that  this  was  a 
contract  whereby  Mr.  M'Leod  under- 
took, by  receiving  the  negroes,  to  sell 
them  and  be  accountable  for  the  pro- 
ceeds; and  that  this  contract,  being 
contrary  to  law,  was  void,  and  could 
not  be  enforced  in  our  courts.  I  can- 
not, however,  think  that  these  deci- 
sions have  any  application  to  this 
case.  This  is  a  mere  agency.  It  was 
80  understood  by  the  parties  in  the 
course  of  the  trade  whilst  it  was  legal. 
But  suppose  it  to  be  a  contract,  what 
is  it?  That  defendant  would  receive 
a  cargo  of  negrbes  and  sell  them,  and 
receive  the  money  for  the  complain- 
ant. All  this  he  has  done;  it  is  com- 
pleted. But  the  defendant  says:  I 
will  not  pay  you  the  money  which  I 
have  received  on  your  account,  be- 
cause the  whole  transaction  is  illegal, 
as  the  law  prohibited  the  importation 
of  negroes.  The  complainant  files  this 
bill  to  compel  the  payment.  The  suit 
is  not  brought  to  recover  a  cent  out 
of  the  defendant's  pocket  of  his  own 
money;  it  is  to  make  him  pay  money 
which  he  has  received  as  the  agent, 
and  for  the  use,  of  the  complainant. 
It  would  be  monstrous  thiat  the  defend- 
ant should  be  permitted  to  keep  the 
money;  and  the  decided  eases,  follow- 
ing the  principles  of  abstract  justice, 
ahow  that,  where  an  illegal  transaction 
has  taken  place  the  agent  who  has  re- 
ceived the  money  on  the  part  of  the 
principal,  shall  not  shelter  himself 
from  the  payment  qf  it  to  his  prin- 
cipal, under  the  pretense  of  the 
illegality  of  the  original  transaction." 
.  And  in  Ingram  v.  Mitchell  (1860) 
30  Ga.  547,  where  the  owner  of  a  slave 
charged  with  having  conomitted  a 
crime  entered  into  an  agreement  with 
the  defendant  to  take  the  slave  away 
and  sell  him,  and  to  enable  the  defend- 


ant to  convey  title  the  latter  gave  the 
plaii^tiff  a  note,  with  the  condition  that 
if  he  should  not  sell  the  slave  he 
should  be  returned  to  the  plaintiff,  and 
the  note  should  then  be  void,  it  was 
held  that  the  agent  could  not  defeat 
a  recovery  for  the  proceeds  received 
by  him  for  the  sale  of  the  slave,  on 
the  ground  that  the  agreement,  having 
been  made  to  screen  the  slave  from 
trial,  was  illegal,  and  that  he  could 
not,  therefore,  be  required  to  account 
for  the  money  received. 

And  in  Norton  v.  Blinn  (1883)  89 
Ohio  St.  145,  where  the  plaintiff  em- 
ployed the  defendant  to  speculate  in 
futures,  and  deposited  money  with  him 
for  that  purpose,  and  the  defendant 
speculated  and  realized  a  profit,  it  was 
held  that  a  recovery  could  be  had.  The 
court  said:  "If  the  agent  receiving 
such  money  had  not  been  employed  in 
conducting  such  business,  it  would 
seem  to  be  quite  plain,  upon  principles 
of  purest  morality,  that  he  should  ac- 
count to  his  principal  therefor;  but 
where  the  sola  employment  of  the 
agent  was  to  manage  and  conduct  the 
unlawful  transactions,  it  seems  to  me, 
a  much  more  difScult  question  arises. 
In  the  latter  case  the  agent  is  a  par- 
ticeps  criminis.  In  offenses  against 
trade,  and  the  like,  the  law  regulating 
the  administration  of  penal  justice 
does  not  recognize  the  relation  of  prin- 
cipal and  agent,  unless  the  agent  be 
an  innocent  instrument  merely.  In 
such  cases,  the  guilty  offenders 
agidnst  the  law  are  all  principals; 
hence,  as  between  such,  with  some 
show  of  reason  ft  might  be  said,  that 
the  law  will  afford  no  redress  by  eivU 
-  remedies.  The  rulings  upon  this  ques- 
tion, however,  have  been  so  uniformly 
the  other  way,  it  becomes  our  duty  to 
follow  them,  unless  we  find  them  to- 
tally repugnant  to  public  policy  and 
morality.  Upon  a  careful  examina- 
tion of  the  authorities,  we  find  no  such 
repugnancy — indeed,  they  commend 
themselves  to  our  judgment.  In  the 
first  place,  the  rule  which  denies  civil 
remedies  in  such  cases  applies  only  to 
the  parties  to  the  illegal  transaction. 
Public  policy  does  not  require  that 
one  engaged  in  an  unlawful  enterprise 
should,  by  pleading  it,  shield  himself 
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from  liability  for  the  wages  of  his  em-  his  principal,  such  agent  is  bound  to 
ployees,  agents,  or  servants.  It  is  account  therefor  to  his  principal." 
«nough  that  the  rule  should  b6  en-  In  Holleman  v.  Bradley  Fertilizer 
forced  as  between  those  who  have  Co.  (1898)  106  Ga.  166,  32  S.  E.  83,  the 
acme  interest  in  the  enterprise  as  prin-  contention  of  an  agent  employed  to 
cipals.  In  the  second  place,  it  is  con-  sell  fertilizer,  in  an  action  by  the  prin- 
trary  to  public  policy  and  good  morals,  cipal  to  recover  money  collected,  that 
to  permit  employees,  agents,  or  serv-  the  agency  was  created  for  an  illegal 
ants  to  seize  or  retain  the  property  of  purpose,  that  is,  the  sale  of  fertilizer 
their  principal,  although  it  may  be  em-  not  inspected  and  packed  as  required 
ployed  in  illegal  business  and  under  by  law,  and  that  the  courts  would  not 
their  control.  No  consideration  of  help  either  party,  was  held  not  to  con- 
public  policy  can  justify  a  lowering  of  stitute  a  defense,  where  it  appeared 
the  standard  of  moral  honesty  re-  that  there  was  nothing  upon  the  face 
quired  of  persons  in  these  relations,  of  the  contract  indicating  that  it  was 
And  again,  if  parties  to  an  illegal  con-  the  purpose  of  the  parties  to  sell  fer- 
tract  waive  the  illegality,  and  honestly  tilizer  in  violation  of  law,  but  that 
account  as  between  themselves,  no  there  had  simply  been  an  omission  to 
other  person  can  be  heard  to  complain  have  the  property  packed  and  inspect- 
of  such  accounting.  Hence,  we  think  ed,  and  that  the  agents  were  really  the 
that  if  in  making  such  settlement  one  violators  of  law,  by  failing  to  have 
of  the  guilty  parties  should  deliver  this  done  before  a  sale  was  made  by 
property  or  money  to  an  agent  of  an-  them  in  the  state  where  they  carried 
other,  to  be  delivered  by  the  agent  to  on  business.                          J.  T.  W. 


BE  JUDICIAL  SETTLEMENT  OF  THE  ACCOUNT  OF  FARMERS' 
LOAN  &  TRUST  COMPANY,  as  Successor  Trustee,  etc.,  of  Valen- 
tine Mott,  Deceased. 

De  LANCEY  K  JAY,  Special  Guardian  of  John  J.  Boyd  et  aL,  Appt 

FANNIE  VAN  SCHAICK,  Bespt. 

JTetv  York  Court  of  AppeoHs—Beoeniber  1,  10X4, 
(213  N.  Y.  168,  107  N.  B.  840.) 

Win  —  meaning  of  issue. 

1.  Under  a  devise  in  trust  for  a  grandchild  for  life  with  remainder  to 
his  issue,  the  word  "issue"  means  descendants,  including  grandchildren  as 
wen  as  children. 

[See  note  on  this  question  beginning  on  page  915.] 

Same  —  issue  to  take  per  stirpes.  ent'a  share,  and  providing  that  the  re- 

2.  Under  a  will  devising  the  share  of  mainder,  after  a  life  estate  provided 
a  child  in  case  of  his  death  before  tea-  for  a  grandchild,  shall  go  to  his  issue, 
tator  to  his  issue,  such  issue  to  take  the  issue  of  the  grandchild  will  take 
equally  what  would  have  been  the  par-  per  stirpes  and  not  per  capita. 


Appeal  by  the  special  guardian  of  certain  infant  parties  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court,  First  Department,  revers- 
ing so  much  of  a  decree  of  the  Surrogate's  Court  for  New  York  County 
as  construed  the  fifth  clause  of  the  will  of  Valentine  Mott,'  deceased,  and 
directed  the  distribution  of  the  corpus  of  a  trust  created  therein.  Idottir 
fied. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
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RE  FARMERS' 
(jxs  N.  7.  les^ 

Mr.  William  Wickham  Hoffman,  for 

appellant: 

The  primary  legal  si^mificance  of  the 
word  "issue"  is  descendants  of  what- 
ever degree  of  descent. 

Seitz  V.  Faversham,  205  N.  Y.  197, 
98  N.  E.  386;  Schmidt  v.  Jewett,  195 
N.  Y.  486,  138  Am.  St.  Rep.  815,  88 
N.  E.  1110;  Re  Bauerdorf,  77  Misc. 
«56,  138  N.  Y.  Supp.  $78;  Drake  v. 
Drake,  184  N.  Y.  220,  17  LJIJL  664. 
82  N.  £.  114;  Soper  v.  Brown,  136  N. 
Y.  244,  32  Am.  St  Rep.  731,  32  N.  E. 
768. 

The  context  of  the  will  and  codicil 
in  question  shows  that  testator  intend- 
«d  to  use  the  word  "issue,"  in  ques- 
tion, in  its  usual  legal  sense  of  "de- 
acendants,"  and  there  is  nothing  from 
which  an  intention  can  be  found  to 
limit  its  significance  to  "children." 

Drake  t.  Drake,  134  N.  Y.  281,  17 
LJR.A.  664,  32  N.  E.  114. 

An  intention  to  limit  the  significance 
of  the  word  "issue"  to  children,  in  the 
£fth  paragraph  of  the  will,  cannot  be 
found  from  the  fourth  paragraph. 

United  States  Trust  Go.  v.  Tobias, 
21  Abb.  N.  C.  392,  4  N.  Y.  Sopp.  211; 
Drake  v.  Drake,  134  N.  Y.  226,  17 
L.R.A.  664,  32  N.  E.  114;  Harrison  v. 
McAdam,  88  Misc.  21,  76  N.  Y.  Supp. 
701 ;  JadcBon  v.  Jackson,  163  Mass.  377, 
11  LJt.A.  806,  26  Am.  St.  Rep.  643, 
26  N.  E.  1112;  Rasquin  v.  Hammers- 
ley,  162  App.  Div.  530, 137  N.  Y.  Supp. 
578;  Morrow  v.  McMahon,  35  Misc. 
864,  71  N.  Y.  Supp,  961. 

Messrs.  Uterhart  &  Graham,  for  re- 
spondent: 

The  testator  used  the  word  "issue" 
throughout  his  will  in  the  sense  of  chil- 
•dren. 

Chwatal  v.  Schreiner,  148  N.  Y.  688, 
43  N.  E.  166;  Pahner  v.  Horn,  84  N. 
Y.  619;  Palmer  v.  Dunham,  125  N.  Y. 
68,  25  N.  E.  1081 ;  Soper  v.  Brown,  136 
N.  Y.  249,  82  Am.  St.  Rep.  731 ;  Murray 
T.  Bronson,  1  Dem.  217;  Daly  t.  Green- 
berg,  69  Hun,  228,  28  N.  Y.  Supp.  682; 
Emmet  v.  Emmet,  67  App.  Div.  183, 
78  N.  Y.  Supp.  614;  Re  Tenney,  104 
App.  Div.  290,  98  N.  Y.  Supp.  811; 
Rasquin  v.  Hamersley,  152  App.  Div. 
522,  137  N.  Y.  Supp.  578,  affirmed  in 
208  N.  Y.  630,  102  N.  E.  1112;  .Ed- 
wards V.  Edwards,  12  Beav.  99,  60 
Eng.  Reprint,  997;  Ridgeway  v.  Mun- 
Trittrick  (1841)  1  Drury  &  War.  92; 
Re  Birks  [1900]  1  Gh.  417,  69  L.  J. 
Clr.  N.  S.  124,  81  L.  T.  ».  8.  741.       . 
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Cardoso,  J.,  ddivered  the  opinioii 
of  the  court: 

This  case  involves  the  construc- 
tion of  the  will  of  Valentine  Mott 
He  died  in  1866,  leaving  a  will  and 
'codicil.  He  gave  his  residuary  es- 
tate to  his  wife  for  life.  On  her 
death  he  directed  that  the  estate  be 
sold  and  divided.  We  are  concerned 
at  this  time  with  the  distribution 
of  the  ninth  part,  which  he  directed 
should  be  held  in  trust  for  his 
granddaughter  Fanny  Mott.  In 
the  fourth  subdivision  of  his  will  he 
said:  "I  give,  devise,  and  beguealh 
one-ninth  part  of  the  proceeds  of 
such  sale  to  eadi  of  my  surviving 
children,  and  one-ninth  part  of  such 
proceeds  to  Isaac  Bell,  Jr.,  in  trust 
for  Fanny  Mott,  daughter  of  my 
son  Valentine  Mott,  deceased,  and 
one-ninth  part  of  such  proceeds  to 
Isaac  Bell,  Jr.,  in  trust  for  Valen- 
tine A.  Blacque,  son  of  my  daughter 
OUvia,  deceased.", 

In  the  same  subdivision  he  said: 
"In  case  of  the  death  of  either  of 
my  children  before  the  division  of 
my  estate,  I  give,  devise,  and  be- 
queath what  would  have  been  his  or 
her  share,  if  living,  to  his  or  her 
issue,  if  any,  audi  issue  to  take 
equally  what  would  have  been  the 
parent's  share.  If  no  issue,  then  I 
give,  devise,  and  bequeath  such 
ninth  part  to  my  surviving  children 
and  the  issue  of  those  deceased." 

By  the  fifth  subdivision  of  the 
will  he  amplified  the  statement  of 
his  purpose  in  respect  of  the  two 
shares  which  the  preceding  sub- 
division had  already  placed  in 
trust:  "The  two  several  ninth  por- 
tions of  my  estate  devised  to  Isaac 
Bell,  Jr.,  for  my  grandson -Valen- 
tine A.  Blacque,  and  for  my  grand- 
daughter Fanny  Mott,  respectively, 
I  hereby  declare  to  be  upon  the 
trust  following:  To  invest  such 
several  ninth  parts  on  bond  and 
mortgage  in  cily  and  state  stocks  or 
in  other  safe  securities,  and  to  col- 
lect, and  after  the  majority  of  each 
to  pay  to  each  of  them  the  net  in- 
come of  his  or  her  respective  share' 
during  his  or  her  life.  Upon  the. 
death  of  either  I  give,  devise  and,be-i 
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queath  his  or  her  share  to  his  or  her 
issue,  if  any.  If  there  be  no  issue, 
then  to  my  surviving  children  and 
the  issue  of  those  deceased." 

The  granddaughter  Fanny  Mott 
afterwards  became  Fanny  Mott 
Campbell.  She  died  in  1912,  leaving 
two  daughters,  Fanny  Van  Schaick 
and  Liillie  C.  Boyd,  and  four  grand- 
children. One  of  these  grandchil- 
dren is  the  child  of  Mrs.  Van 
Schaick.  Three  of  them  are  the 
children  of  Mrs.  Boyd.  The  will 
gave  this  share  of  the  estate,  on  the 
death  of  Mrs.  Campbell,  to  her 
"issue;"  and  the  meaning  of  that 
term  as  here  used  is  the  question 
for  decision. 

The  surrogate  held  that  the  word 
"issue"  meant  descendants,  that  it 
was  not  limited  to  children,  and 
that  the  division  must  be  made  per 
capita  among  the  descendant  of 
eveiy  degree.  In  that  view,  the 
two  children  of  Mrs.  Campbell  and 
the  four  grandchildren  were  en- 
titled, each  of  them,  to  one  sixth  of 
the  share  in  question.  The  appel- 
late division  held  that  the  word  "is- 
sue" was  used  in  this  will  as  syn- 
onymous with  children;  and  hence 
that  the  two  ehildrm  of  Mrs.  Camp- 
bdl  were  entitled,  each  of  them,  to 
a  half,  and  that  the  grandchildrea 
were  excluded.  This  construction 
is  established,  not  only  by  the  opin- 
ion of  tiie  appellate  division,  but 
also  by  its  order,  which  adjudges 
"that  the  word  'issue,'  as  used  in 
that  portion  of  the  fifth  clause  of 
the  will  of  Valentine  Mott,  de- 
ceased, reading  'upon  the  death  of 
either,  I  give,  devise,  and  bequeath 
his  or  her  share  to  his  or  her  issue, 
if  any,''  be  accorded  the  construc- 
tion contended  for  by  appellant,  and 
was  used  by  the  testator  in  the 
sense  of  children." 

We  agree  with  the  learned  surro- 
gate that  the  word  "issue"  was  in- 
tended to  include  descendants;  but 
we  do  not  share  his  view  that  tiie 
gift  was  to  be  made  per  capita, 
with  the  result  that  children  would 
take  concurrentiy  with  their  living 
parents.  Soper  v.  Brown,  136  N.  Y. 
244,  260,  82  Am.  Si  Rep.  731,  82 


N.  E.  768.  We  think  that  the  will 
reveals  a  purpose  that  the  issue 
should  take  per  stirpes.  This  con- 
struction leads  us  to  the  same  re- 
sult that  was  reached  at  the  appel- 
late division,  but  by  a  different 
path.  The  difference,  though  not 
important  in  its  consequences  here^ 
may  be  important  when  the  case  is- 
cited  as  a  preced^it  hereafter. 

The  rule  is  that,  unless  some  oth- 
er meaning  is  givoi  to  it  by  the 
context,  the  word  "issue"  is  not 
confined  to  children,  but  includes  de- 
scendants in  any  degree.  Schmidt 
V.  Jewett,  195  N.  Y.  486,  133  Am. 
St.  Rep.  815,  88  N.  E.  1110.  '  An- 
other meaning  will  not  readily  be 
given  if  the  result  would  be  to  di- 
vert the  gift  from  the  direct  line  of 
descent.  Where  there  is  a  gift  to  a 
child  or  grandchild  for  life,  and  over 
on  the  death  of  such  child  or  grand- 
child in  default  of  issue,  the  courts- 
have  held  it  to  be  "an  unnatural 
construction  which  would  exclude 
all  but  the  immediate  children  of 
l^e  first  taker,  in  favor  of  the  other 
branches  of  the  family.  The  rea- 
sonable construction  in  such  cases  is 
that  the  gift  over  was  intmded  to 
take  effect  only  otf  the  extinction  of 
the  line  of  descent  from  the  first- 
taker."  Soper  v.  Brown,  186  N.  Y. 
244,  251,  82  Am.  St.  Rep.  781,  32 
N.  E.  770.  This  testator  provided 
that,  in  case  of  the  death  of  his  chil- 
dren before  the  wife's  life  estate 
had  terminated,  their  issue  should 
take  their  share,  and  only  in  de- 
fault of  issue  was  there  a  gift  to 
others.  To  say  that  by  the  gift  to 
issue  he  meant  children,  but  not 
grandchildren,  is  to  impute  to  him 
a  purpose  to  disinherit  one  branch 
of  descent  to  the  enrichment  of  an- 
other. There  is  nothing  in  this 
will  to  justify  us  in  deviating  from 
the  settled  rule  that  a  constxuction 
leading  to  such  consequences  ought 
generally  to  be  avoided.  Soper  v. 
Brown,  supra,  136  N.  Y.  at  page 
251 ;  Re  Brown,  93  N.  Y.  295.  On 
the  contrary,  this  testator  seems  to- 
have  used  the  words  "children"  and 
"issue,"  not  at  all  as  synonymous, 
but  with   accurate   dtecriminatioB.. 
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We  see  Hiis  in  many  provisions,  and 
notably  in  the  codicil,  where  he 
says:  "Wherever  the  words  child, 
children,  or  issue  are  used  in  my 
will,  or  in  this  codicil,  I  declare  the 
same  to  mean  lawful  child,  lawful 
childroi,  and  lawful  issue." 

We  have  no  right  to  ascribe  to 
the  word  "issue"  a  meaning  less  in- 
clusive than  its  primary  meaning 
of  descendants,  in 
the  absence  of  some 
tokens  of  a  purpose 
that  its  application  should  be  re- 
stricted. We  do  not  find  that  such 
a  purpose  is  revealed  in  this  will. 

We  are  thus  brought  to  a  consid- 
eration of  the  question  whether  the 
gift  to  Uie  issue  of  Mrs.  Campbell 
Was  one  per  capita  or  per  stirpes. 
If  it  was  per  capita,  children  and 
grandchildren  take  concurrently.  If 
it  was  per  stirpes,  they  take  by  rep- 
resentation. Jackson  v.  Jackson, 
163  Mass.  374,  876,  11  L.R.A.  305. 
25  Am.  St.  Rep.  643,  26  N.  E.  1112 ; 
Re  Bauerdorf ,  77  Misc.  656, 188  N. 
Y.  Supp.  682;  Re  United  States 
Trust  Co.  36  Misc.  878,  78  N.  Y. 
Supp.  686;  Coulden  v.  Coulden 
[1908]  1  Ch.  820,  326,  77  L.  J,  Ch. 
N.  S.  209,  98  L.  T.  N.  S.  889,  52  Sol. 
Jo.  172.    We   think   that   it  may 

«.-.e-i..»e  faii^y  5?  «»*'^ered 

t»  t«i«c  B«>  from    the    context 

.tlr»«..  ^^^  ^g  ^^  ^^  ^ 

be  per  stirpes.  The  presumption  in 
this  state  favors  a  per  capita  dis- 
tribution. Schmidt  v.  Jewett,  su- 
pra; Bisson  V.  West  Shore  R.  Co. 
143  N.  Y.  125,  38  N.  E.  104.  But 
the  presumption  yields  to  "a  very 
faint  glimpse  of  a  different  inten- 
tion." Ferrer  v.  Pyne,  81  N.  Y.  281, 
284;  Vincent  v.  Newhouse,  83  N.  Y. 
506,  618;  Bisson  v.  West  Shore  R. 
Co.  supra.  To  determine  the  mean- 
ing of  the  word  "issud"  in  the  fifth 
subdivision  of  the  will,  we  must 
read  the  latter  subdivi^n  in  con- 
nection with  the  fourth.  The  first 
use  of  the  word  "issue"  we  find  in 
Ihe  provision :  "In  case  of  the  death 
of  either  of  my  childr^i  before  ike 
division  of  my  estate,  I  give,  de- 
vise, and  bequeilth  what  would  have 
been  his  or  her  share,  if  living,  to 
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his  or  her  issue,,  if  any,  such  issue 
to  take  equally  what  would  have 
been  the  parent's  share." 

The  fair  meaning  of  this  pro- 
vision is  that  the  issue  are  to  take 
by  right  of  representation.  That 
construction  is  not  precluded  by  the 
direction  that  they  shall  take 
equally.  The  word  "equally,"  stand- 
ing by  itself,  imports  a  division  per 
capita,  but  it  piay  get  another 
meaning  from  the  context.  Another 
meaning  is  given  to  it  here  by  the 
direction  that  the  issue  shall  take 
their  parent's  share.  Barstow  v. 
Goodwin,  2  Bradf.  418.  Equality 
of  division  is  to  be  preserved,  but 
only  within  the  limits  consistent 
witii  a  division  pw  stirpes.  Ibid.; 
Jackson  v.  Jackson,  153  Mass.  374, 
11  L.R.A.  305,  25  Am.  St.  Rep.  643, 
26  N.  E.  1112;  Coates  v.  Burton, 
191  Mass.  180,  77  N.  E.  311.  We 
are  referred  to  cases  in  which  it  is 
suggested  that  the  word  "issue" 
should  be  restricted  to  children, 
when  used  in  antithesis  to  the  word 
"parent."  Sibley  v.  Perry,  7  Ves. 
Jr.  522.  82  Eng.  Reprint,  211,  6  Re- 
vised Rep.  183;  Dnke  v.  Drake,  134 
N.  Y.  220,  225,  17  L.R.A.  664,  32 
N.  E.  114.  That  is  not  a  rule  of 
construction.  It  is  merely  one. con- 
sideration to  be  weighed  with  oth- 
ers in  an  estimate  of  a  testator's 
meaning.  Ralph  v.  Carrick,  L.  R. 
11  Ch.  Div.  873,  48  L.  J.  Ch.  N.  S. 
801,  40  L.  T.  N.  S.  505;  Re  Birks 
[1900]  1  Ch.  417,  419,  69  L.  J.  Ch. 
N.  S.  124,  81  L.  T.  N.  S.  741.  Some- 
times the  word  "issue"  may  take  its 
color  from  tihie  word  "parent,"  and 
refer  to  children.  Sometimes  the 
word  "parent"  may  take  its  color 
from  the  word  "issue,"  and  refer 
to  all  who  may  occupy  the  position 
of  parent  throughout  the  line  of 
succession.  Jackson  v.  Jackson, 
supra;  Ross  v.  Ross,  20  Beav.  645, 
52  Eng.  Reprint,  753;  Robinson  v. 
Sykes,  23  Beav.  40,  58  Eng.  Re- 
print, 16,  26  L.  J.  Ch.  N.  S.  782,  2 
Jur.  N.  S.  895;  Re  Embury,  109  L. 
T.  N.  S.  611,  58  Sol.  Jo.  49;  Bars- 
tow  V.  Goodwin,  supra.  Having  in 
view  the  rvtle  that  favors  the  keep- 
ing of  the  gift  within  the  primary 
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line  of  descent,  we  think  that  by 
tiie  gift  to  issue,  in  the  fourtli  8ul>- 
division  of  the  will,  there  was  in- 
tended a  gift  to  descendants  per 
stirpes. 

If  that  is  the  meaninsr  of  the 
word  "issue"  as  used  in  that  sub- 
division, we  may  fairly  hold  that  it 
did  not  lose  that  meaning  and  take 
on  another  one  in  the  next  subdi- 
vision. Ross  V.  Ross  and  Re  Birks, 
supra.  We  must  keep  in  mind  the 
unity  of  scheme  tiiat  binds  these 
subdivisions  together.  The  fifth 
subdivision  merely  amplifies  and 
develops  a  gift  which  takes  its 
origin  in  the  fourth.  The  trusts  af- 
fecting two  ninths  of  the  estate 
are  established  in  one  clause;  the 
description  of  them  is  resumed,  and 
they  are  made  precise  and  definite, 
in  another.  This  cohesion  of  plan 
must  have  tended  to  impress  the 
testator  with  the  belief  tiiat,  after 
defining  his  use  of  the  word  "issue" 
in  one  paragraph,  it  was  needless  to 
repeat  the  definition  in  the  next.  In 
all  likelihood,  it  never  occurred  to 
him  that  the  need  of  such  repetition 
would  ever  suggest  itself  to  anyone. 
He  knew  that  the  property  dis- 
posed of  in  the  fifth  subdivision  rep- 
resented the  shares  of  two  deceased 
children,  a  son  Valentine,  and  a 
daughter  Olivia.  He  knew  that  if 
these  children,  instead  of  dying  be- 
fore tile  making  of  the  will,  had 
died  afterwards,  but  before  the  di- 
vision of  the  estate,  or  even  before 
the  testator,  the  fourth  subdivision 
would  give  their  shares  to  their  de- 
scendants in  any  degree,  and  give  it 
per  stirpes.  It  is  incredible  ihat  he 
contemplated  a  stirpital  division 
among  issue  of  children  who  died 
before  him,  but  after  the  making  of 
the  will,  and  a  per  capita  division 
among  the  issue  of  those  children 
who  died  before  him  and  before  the 
making  of  liie  will.  A  rule  which 
yields  so  readily  as  the  one  that 
presumes  a  per  capita  division  must 
give  way  where  adherence  to  it  in- 
volves a  discrimination  so  unrea- 
sonable. 

A  case  closely  parallel  is  Dexter 
v.  Inches,  147  Mass.  324,  17  N.  E. 


651.  There  a  testator  gave  his  es- 
tate in  equal  shares  to  eight  chil- 
dren, and  provided  that,  in  case  of 
the  decease  of  either,  leaving  issue, 
before  receiving  a  share,  "such  is- 
sue shall  represent  and  take  the 
parent's  share."  Seven  of  the  chil- 
dren were  to  take  their  shares  out- 
right, but  tiie  share  of  one  son  was 
put  in  trust,  such  share  to  go  at  his 
decease,  if  he  left  no  widow,  to  his 
"issue,"  witiiout  more.  Tiie  son 
died  leaving  no  widow,  but  leaving 
three  children,  and  also  grandchil- 
dren. The  court  hdd  that  the  gift 
to  issue  after  the  death  of  the  son, 
though  not  stated  to  be  to  tiiem  by 
right  of  representation,  must  be 
held  to  have  the  same  meaning  as 
the  gift  to  issue,  where  tkie  son  died 
before  the  testator,  and  hence  that 
the  issue  took  per  stirpes.  Holmes,  ■ 
J.,  who  wrote  for  the  court,  said: 
"Undoubtedly  'issue'  may  mean, 
and  in  this  clause  does  mean,  more 
than  children.  If  one  child  of 
Charles  had  died  at  any  time  leav- 
ing children  living  at  Chaiies's 
death,  we  will  assume  that  l^ey 
would  not  have  been  excluded.  See 
Ralph  V.  Carrick,  L.  R.  11  Ch.  Div. 
873,  882,  48  L.  J.  Ch.  N.  S.  801,  40 
L.  T.  N.  S.  606.  But  'issue'  is  a 
word  which  lends  itself  very  easily 
to  the  expression  of  representation. 
Ross  v.  Ross,  20  Beav.  646,  62  Eng. 
Reprint,  763 ;  Robinson  v.  Sykes,  23 
Beav.  40,  51,  63  Eng.  Reprint,  16, 
26  L.  J.  Ch.  N.  S,  782,  2  Jur.  N.  S. 
896;  Re  Orton,  L.  R.  3  Eq.  375,  380, 
36  L.  J.  Ch.  N.  S.  279, 16  L.  T.  N.  S. 
146,  16  Week.  Rep.  251.  The  issue 
of  Charles  would  have  taken  by  way 
of  representation  in  one  event.  If 
Charles  had  died  'before  tiie  re- 
ceipt of  his  share,'  his  issue  would 
have  'represented'  him  by  the  words 
of  the  will.  There  is  no  reason  for 
issue  (the  same  word)  taking  the 
same  sum  otherwise  than  by  way  of 
representation  in  the  other  event, 
which  has  happened.  If  the  context 
of  the  clause  which  we  have  to  con- 
strue does  not  of  itself  show  clearly 
in  what  sense  the  testator  used  the 
word,  the  alternative  limitation 
makes  it  plain.    We  are  of  opinion 
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that  the  word  'issu^'  as  here  used, 

means  descendants  taking  by  way  of 

representation." 

We  think  the  same  considerations 
are  applicable  to  the  will  before  us. 
It  is  true  that  the  courts  of  Massac 
chusetts,  unlike  the  courts  of  this 
state,  have  at  times  construed  a 
gift  to  issue  as  importing  a  division 
per  stiii>es,  even  without  language 
suggestive  of  that  intent;  but  the 
courts  of  both  states  agree  in  hold- 
ing that  the  per  capita  rule  will 
yield  to  slight  indications  of  anoth- 
er meaning  (Ferrer  v.  Psnae,  81  N. 
Y. 281,  284) ,  and  we  think  that  such 
indications  are  present  here. 

The  order  of  the  appellate  divi- 
sion should  be  modified  by  striking 
therefrom  the  provision  tiiat  tiie 
word  "issue,"  as  used  in  the  fifth 
clause  of  the  will  of  Valentine  Mott, 
was  used  by  the  testator  in  the  sense 
of  children,  and  by  sulMtituting  a 
provision  that  it  was  used  in  t^e 
sense  of  descendants  taking  by  rep- 
resentation or  per  stirpes,  and  as  so 
modified  the  order  Ediould  be  af- 
firmed, with  costs  to  both  parties 
payable  out  of  the  estate. 


LOAN  &  T.  CO.  916 

107  w.  a.  «4o.) 

WUIard  Bartlett,  Ch.  3.,  and  His- 
cock.  Chase,  Collin,  Hogan,  and 
Millar,  JJ.,  conciu:. 


NOTB, 

The  reported  case  (Rs  Farmers' 
Loan  &  T.  Ck>.  ante,  910)  is  of  inter- 
est in  connection  with  Rehbert  v. 
Vetoe,  post,  918,  as  solving  the  same 
problem  in  a  different  way.  In  both 
cases  a  per  capita  distribution  of  a 
gift  to  "issue"  was  undesirable  as  giv- 
ing more  remote  descendants  an  equal 
share  with  less  remote,  and  as  making 
an  unequal  division  among  the  various 
branches  of  the  family.  In  RbmbrkI 
V.  Vetog  the  problem  was  solved  by 
holding  the  word  "issue"  to  be  equiv- 
alent to  "heirs  of  the  body,"  and  then 
resorting  to  the  Statute  of  Distribu- 
tions  for  the  purpose  of  ascertaining 
who  might  answer  to  such  description. 
In  Re  Farmers'  Loan  &  T.  Co.  it  was 
solved  by  holding  that,  although  the 
word  "issue"  embraced  all  deacend- 
ants,  the  context  required  a  stirpital 
distribution,  thus  producing  an  equal- 
ity of  division  and  excluding  the 
children  of  living  parents  from  pai^ 
ticipation. 


MINNIE  M.  DIXON  et  aL,  Appts., 

V. 

MANNIE  M.  PENDLETON,  Respt. 

South  OitrvUna  Supreme  Oowt—Noveml>er  0,  XOti, 

(90  S.  C.  8,  72  S.  E.  601.) 

mH  —  lasae  of  body"  —  construction. 

The  words  "issue  <rf  her  body,"  in  a  will  giving  property  for  life  to  testa- 
tor's daughter  and,  at  her  death,  to  the  issue  of  her  body  who  may  then 
be  living,  will  be  construed  as  heirs  of  her  body  so  that,  in  case  the  daugh- 
ter dies  leaving  a  child,  a  grandchild  whose  parent  is  dead,  and  great- 
grandchildren with  parent  living,  the  property  will  be  divided  equally 
betweoi  the  child  and  grandchild  whose  parent  is  dead. 

ISee  note  on  this  question  beginning  ov.  page  918.] 


Appeal  by  plaintiffs  from  a  judgment  of  the  Common  Pleas  Circuit 
Court  for  Fairfield  County  in  defendant's  favor  in  an  action  for  the  parti- 
tion of  certain  property.    Modified, 

The  facts  are  stated  in  the  opinion  <Kf  libe  court. 
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Messrs.  A.  S.  and  Yf.  D.  Donslas 
for  appellants. 
Messrs.  McDonald  &  McD<»iaId  for 

respondent. 

Woods,  J.,  delivered  the  opinion 
of  the  court: 

The  appeal  in  this  action  for  par- 
tition involves  the  construction  of 
the  following  clause  of  the  will  of 
Osmund  Woodward,  who  died  some 
time  in  the  year  1862 :  "I  will  and 
direct  that  all  the  rest,  residue  and 
remainder  of  my  estate,  both  real 
and  personal,  of  every  kind  and  de- 
scription, including  all  the  lands 
and  all  the  negro  slaves  and  their 
increase,  which  may  be  in  posses- 
sion of  my  children  at  the  time  of 
my  decease,  as  a  loan  from  me,  be 
divided  by  my  executors  into  five 
equal  parts  or  portions,  one  of 
which  I  give,  devise,  and  bequeath 
to  each  of  my  daughters,  namely: 
Jemima  Harrison,  Sarah  Owens, 
Amanda  Heath,  Rebekah  Buchanan, 
and  Regina  Woodward  for  and  dar- 
ing the  term  of  her  natural  life,  to 
and  for  her  sole  and  separate  use, 
benefit  and  behoof,  and  in  no  wise 
to  be  subject  or  liable  to  the  debts, 
contracts,  or  encumbrances  of  any 
husband,  and  at  her  death  to  the  is- 
sue of  her  body  who  may  then  be 
living.  In  case  either  of  my  said 
daughters  shall  die  without  leaving 
issue  of  her  body  4hen  living,  all  tilie 
property  above  given  and  devised 
or  bequeathed  to  her  (except  as 
hereinafter  particularly  specified) 
shall  be  equally  divided  among  her 
surviving  sisters,  to  and  for  their 
sole  and  separate  use,  benefit,  and 
behoof,  respectively,  for  and  during 
the  term  of  their  natural  lives,  re- 
spectively, precisely  in  all  respects 
as  the  original  share  or  portion 
above  devised  and  bequeathed  to 
them  respectively,  and  at  their  sev- 
eral and  respective  deaths,  to  the  is- 
sue of  their  bodies  who  may  be  liv- 
ing. In  all  contingencies  which  may 
arise  under  this  will,  the  issue  of  a 
deceased  daughter,  if  any  such, 
shall  represent  the  parent,  and  take 
the  share  which  the  parent  would 
have  been  entitled  to,  if  living.  In 
case  either  of  iny  daughters   sh^dl 


die  in  my  lifetime,  without  leaving 
issue  living  at  the  time  of  my  de- 
cease, the  share  or  portion  above 
devised  and  bequeathed  to  her,  shall 
fall  into  the  general  residue  of  my 
estate,  and  augment  ratably  the 
shares  or  portions  of  my  surviving 
children,  the  number  of  shares  or 
portions  in  that  case  being  less." 

Amanda  Heath,  one  of  tiie  daugh- 
ters mentioned  in  the  devise,  had 
been  married  to  one  Moblej/^  before 
the  execution  of  the  will.  After  the 
deatJi  of  Heath,  her  second  hus- 
band, she -married  one  Keller,  and  in 
the  record  is  called  Lucy  A.  Keller. 
She  died  in  1909,  leaving  surviving 
as  claimants  in  remainder  under  the 
devise  "to  the  issue  of  her  body  who 
may  then  be  living,"  the  following 
persons:  Mannie  M.  Pendleton,  a 
child  of  her  marriage  with  Mobley; 
tile  plaintiff  Minnie  M.  Dixon,  a 
grandchild,  the  daughter  of  Minnie 
Heath,  a  child  of  the  marriage  with 
Heath,  who  died  before  her  mother ; 
and  the  other  plaintiffs,  the  chil- 
dren of  Minnie  M.  Dixon  and  the 
great  grandchildren  of  the  life  ten- 
ant, Lucy  A.  Keller. 

The  circuit  court  held  tiiat,  hav- 
ing regard  to  the  entire  context  of 
the  will,  the  word  "issue"  was  in- 
tended to  mean  children,  and  that, 
as  Mannie  M.  Pendleton  was  the  only 
person  answering  the  description  of 
children  surviving  Lucy  A.  Keller, 
she  .took  the  entire  property.  On 
the  part  of  the  appellants,  it  is  con- 
tended that  the  children,  grandchil- 
dren, and  great-grandchildren  of 
Lucy  A.  Keller  were  all  issue  of  the 
body  of  Lucy  A.  Keller,  and  that  the 
property  should  be  divided  equally 
among  Mannie  M.  Pendleton,  the 
daughter,  Minnie  M.  Dixon,  the 
granddaughter,'  and  her  children, 
the  great-grandchildren  of  Lucy  A. 
Keller,  per  capita.  Failing  in  this, 
the  appellant  contends  that  the 
word  "issue"  should  be  held  to  be  at 
least  as  comprehensive  a  term  as 
heirs  of  the  body,  and  that  Mannie 
M.  Pendleton,  tiie  daughter,  and 
Minnie  M.  Dixon,  the  granddaughr 
ter,  should  each  take  one  half. 

Logically  and  on  authority,  there 


Digitized  by 


Google 


DIXON  V.  PENDLETON. 
<»0  a.  a.  s,  7$  B.  E.  sti.) 


917 


is  sfarong  reason  for  saying  that  the 
'words  "issue  of  the  bo(^,"  when 
not  limited  by  the  eontext,  are  more 
comprehensive  than  "heirs  of  the 
body."  It  has  been  often  held,  in 
accordance  with  the  commonly  un- 
derstood meaning  of  the  words,  that 
heirs  of  the  body  embraces  all  lineal 
descendants  who  would  take  ais 
heirs,  while  issue  of  the  body  em- 
braces all  lineal  descendants,  in- 
cluding those  who  would  not  take  as 
heirs.  Under  tiiis  view,  for  ex- 
ample, if  one  dies  leaving  a  son 
who  himself  has  children,  the  son 
and  all  his  children  would  be  issue 
of  the  body,  but  the  son  only  would 
be  an  heir  of  the  body;  for  under 
the  Statute  of  Distributions  the 
son's  children  would  not  inherit. 
This  view  was  strongly  presented, 
and  the  authorities  sustaining  it 
cited,  in  the  circuit  decree  in  Rem- 
bert  V.  Vetoe,  89  S.  C.  198,  post, 
918,  71  S.  E.  959,  but  it  was  re- 
jected by  this  court  in  an  opinion  in 
which  ell  the  justices  but  one  con- 
curred ;  and  we  .  think  that  case  is 
decisive  of  this.  There  the  devise 
was:  "All  the  rest  and  residue  of 
my  estate,  of  any  kind  and  descrip- 
tion, real  and  personal,  not  herein- 
before disposed  of,  I  devise  and  be- 
queath to  my  beloved  wife  Sarah 
H.  Jones,  for  and  during  the  term 
of  her  natural  life,  with  the  power 
to  dispose  of  one  third  thereof, 
while  living,  in  any  way  she  may 
choose  to  do;  the  remaining  two 
thirds  thereof,  after  the  decease  of 
my  said  wife,  I  devise  and  bequeath 
to  my  daughter  Martha  Amanda,  to 
her  sole  and  separate  use  during 
her  life,  and  at  her  death  to  such  of 
her  issue  as  she  may  leave  living  at 
the  time  of  her  death,  to  be  equally 
divided  among  such  issue,  but  if  my 
said  daughter  should  die  leaving  no 
issue  alive  at  the  time  of  her  death, 
it  is  my  will  that  said  two  thirds  be 
equally  divided  among  my  next  of 
khi  at  that  time  living,  according  to 
tiie  Statute  of  Distribution  of  In- 
testates' Estates."  The  majority  of 
the  court  held  that  only  those  took 
as  issue  who  would  have  been  en- 


titled to  take  as  heira  of  the  body 
under  the  Statute  6t  Distributions. 
The  other  question  is:  Did  the 
testator  in  this  case,  when  he  de- 
vised to  the  issue  of  his  daughter 
living  at  the  time  of  her  death, 
mean  to  limit  the  devise  to  her  child 
or  children  then  living,  to  the  ex- 
dnsion  of  other  issue  or  heirs  of  her 
body?  The  word  "issue"  is  often 
limited  by  the  context  to  signify 
children,  to  the  exclusion  of  grand- 
children and  remoter  issue;  and  in 
his  forceful  opinion  the  circuit 
judge  has  laid  stress  on  the  greater 
natural  affection  for  children  than 
for  grandchildren,  and  on  the  use  of 
the  word  "parent"  in  connection 
witii  the  word  "issue,"  as  strong 
reasons  for  imputing  to  the  testator 
an  intention  to  so  limit  it  in  this 
instance.  But  the  reasons  for  think- 
ing that  the  testator  did  not  mean 
chUdren  only,  when  he  said  issue, 
seem  still  stronger.  The  words 
"chUd,"  "son,"  "daughter,"  are  the 
common  words  in  which  men  think 
and  speak  of  their  immediate  off- 
spring, and,  when  the  word  "issue" 
is  used  either  in  thought  or  ex- 
pression, it  almost  invariably  de- 
notes an  intention  to  include  not 
only  children,  but  other  lineal  de- 
scendants. Hence,  issue  should  not 
be  held  to  mean  children  unless  the 
context  clearly  indicates  that  re- 
stricted meaning.  '  In  this  long  will 
the  testator  seems  to  cai^fully 
avoid  using  the  common  words 
"child,"  or  "children,"  and  repeats 
the  word  "issue"  many  times  in  re- 
ferring to  the  descendants  of  his 
children.  It  is  important  to  observe, 
too,  that  the  will  was  drawn  by  a 
capable  lawyer  who  knew  the  gen- 
erally recognized  distinction  so 
often  made  between  children  and  is- 
sue. On  a  doubtful  construction  be- 
tween children  and  other  descend- 
ants, it  is  true  that  the  presumption 
of  greater  affection  for  children 
shoidd  have  weight;  but  still  great- 
er weight  should  be  given  to  tiie  al- 
most universal  inclination  and  cus- 
tom of  parents  to  give  the  children 
of  a  deceased  child  an  equal  share 
with    a   living   child.      For   these 
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reasons,  we  are  unable  to  asrree  with 
the  circuit  court  that  the  testator 
intended  that  any  child  of  his 
daughter  who  might  survive  her 
^o^d  take  as  her  issue,  to  the  ex- 
clusion of  the  children  of  a  deceased 
child. 

Comparison  of  this  will  with  that 
construed  by  the  court  in  Rembert 
V.  Vetoe,  supra,  decided  since  the 
circuit  decree  was  rendered  in  this 
case,  will  show  that  the  word  "issue" 
can  be  construed  to  have  been  used 
in  the  two  wills  in  a  diiferent  sense, 
only  on  extreme  verbal  refinement. 
Such  refinement  in  the  construction 
of  wills  has  been  productive  of  un- 
certainty in  the  administration  of 
law,  and  delay  and  expensive  litiga- 
tion in  the  settlement  of  estates, 
and  should  not  be  indulged.  Apply- 
ing the  rule  laid  down  in  Rembert 
V.  Vetoe,  it  results  that  issue  of  the 
body  of  Lucy  A.  Keller,  living  at 
wui-><iM«e  ot  tiie  time  of  her 
iH>«r"--eoa-  death,  means  heirs 

at  the  time  of  her  death.  The  heirs 
of  her  body,  as  determined  by  the 
Statute  of  Distributions,  were  her 
daughter  Mannie  M.  Pendleton, 
and  her  granddaughter  Minnie  M. 
Dixon,  and  each  of  these  takes  one 
half  of  the  property  devised,  to  the 
exclusion  of  the  children  of  Minnie 
M.  Dixon. 


The  judgment  of  this  court  is 
that  the  judgment  of  the  Circuit 
Court  be  modified  accordingly. 


HOTB. 

Ab  is  demonstratQd  by  the  annota- 
tion which  accompanies  this  group  of 
cases  (post,  930),  the  reported  case 
(Dixon  v.  Pendleton,  ante,  916), 
and  Rembebt  y.  Vetoe,  infra,  by 
which  its  decision  was  controlled,  in 
holding  that  the  word  "issue"  must 
be  taken  as  the  equivalent  of  "heirs 
of  the  body,"  are  opposed  to  the  great 
weight  of  authority.  The  court  in 
Rembert  t.  Vetoe  seems  to  have  fol- 
lowed a  decision  laying  down  such  a 
rule  in  a  case  in  which  the  term  was 
used  not  as  a  word  of  limitation,  but 
as  a  word  of  purchase.  The  distinc- 
tion between  the  use  of  the  word 
"issue"  as  one  of  limitation  and  its 
use  as  a  word  of  purchase  is  explained 
in  the  introduction  to  the  annotation 
accompanying  the  case, 

Dixon  v.  Pendleton  is  also  of  in- 
terest for  its  holding  upon  the  ques- 
tion whether  the  word  "issue"  is  con- 
fined to  children  by  the  use  of  the 
word  "parent," — a  point  as  to  which 
there  has  been  considerable  judicial 
controversy.  See  HI.  b,  in  the  anno- 
tation following  Rembebt  v.  Vetob, 
post,  936. 


SARAH  EMELINE  REMBERT  et  al.,  Respts., 

V. 

CARRIE  VETOE  et  al.,  Appts. 

South  Carolina  Supreme  Court— July  7,  191  i, 

(89  S.  C.  198,  71  S.  E.  959.) 

Win  —  remainder  to  issue  — -  determination  of  takers. 

1.  Under  a  devise  to  one  for  life,  and  at  her  death  to  such  of  her  issue 
as  she  may  leave  living  at  the  time  of  her  death,  to  be  equally  divided 
among  such  issue,  the  issue  who  will  take  are  to  be  determined  according 
to  the  Statute  of  Distributions,  and  therefore  no  descendant  can  share  in 
the  distribution  whose  parents  are  living. 

iSee  note  on  this  qtiestion  beginning  on  page  930.] 
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BEMBEBT 

(89  8.  C.  Its, 

Power  —  ]K«9er  esetciee  —  reference 
to  issue. 

2.  A  power  to  dispose  of  one  third 
of  testator's  property,  which  he  devised 
to  his  wife  for  life  with  such  powerj 
is  properly  exercised  by  a  deed  pur- 
porting to  convey  "all  my  right,  title, 
and  interest"  in  the  tract  of  land 
wherein  an  interest  "was  devised  to  me 
by  my  husband,"  although  no  direct 
reference  is  made  to  the  power,  and 
the  entire  tract  contains  much  more 
than  one  third  of  testator's  property. 


V.  VETOE.  »19 

71  s.  a.  »s».) 

Deed  —  teservatitm  of  life  estate  — 

eflfect. 

8.  A  reservation  of  a  life  estate  by 
a  grantor  in  the  property  conveyed  does 
not  invalidate  the  deed  as  an  attempt 
to  convey  a  freehold  to  commence  in 
future. 
Appeal  —  amendment  of  pleading  — 

error. 

4.  A  judgment  will  not  be  reversed 
because  of  permission  to  amend  the 
complaint,  in  the  absence  of  abuse  of 
discretion. 


(Woods,  J.,  dissents.) 


Appeal  by  defendants  from  a  judgment  of  the  Common  Pleas  Circuit 
Court  for  Fairfield  County  in  plaintiffs'  favor  in  an  action  brought  to  par- 
tition certain  real  estate.    Modified. 

The  facts  are  stated  in  the  opinions  of  the  court. 

Messrs.     McDonald    &    McDonald     Ventr.    226,    86    Bng.    Reprint,    151; 


and  Ragsdale  &  Dixon  for  appellants. 

Mr.  W.  D.  Douglas,  for  respond- 
ents: 

All  lineal  descendants  living  at  death 
of  life  tenant  take,  and  the  distribu- 
tion must  be,  per  capita. 

Corbett  v.  Laurens,  5  Rich.  Eq.  301; 
Pearee  v.  Rickard,  18  R.  I.  142,  19 
L.R.A.  472,  49  Am.  St.  Rep.  755,  26 
Atl.  38;  Ridley  v.  McPherson,  100 
Tenn.  404,  43  S.  W.  772;  Gourdin  v. 
Deas,  27  S.  C.  492,  4  S.  E.  64;  Rut- 
ledge  V.  Rutledge,  Dud.  Eq.  201;  2  Jar- 
man,  Wills,  71,  101;  Wessenger  ▼. 
Hunt,  9  Rich.  Eq.  469;  Purcell  v.  Pur- 
cell,  Riley,  Eq.  282;  11  Am.  &  Eng. 
Enc.  Law,  869;  Vale  Royal  Mfg.  Co.  v. 
Santee  River  Cypress  Lumber  Co.  84 
S.  C.  81,  65  S.  E.  955;  Barksdale  v. 
Macbeth,  7  Rich.  Eq.  134;  Hagan  v. 
Hanks,  80  S.  C.  94,  61  S.  E.  245 ;  Brant- 
ley V.  Bittle,  72  S.  C.  188,  51  S.  E.  561; 
Dukes  v.  Faulk,  37  S.  C.  265,  34  Am. 
St.  Rep.  745,  16  S.  E.  122 ;  Kemgood  v. 
Davis,  21  S.  C.  183;  Templeton  v.  Walk- 
er, 3  Rich.  Eq.  560,  66  Am.  Dec.  646; 
Mt^ey  V.  Cummings,  35  S.  G.  126,  14 
S.  B.  721. 

There  was  valid  execution  of  the 
power  conferred  upon  Sarah  H.  Jones. 

Bilderback  v.  Boyce,  14  S,  C.  540; 
Blagge  V.  Miles,  1  Story,  426,  Fed.  Gas. 
No.  1,479;  2  Story,  Eq.  Jur.  J  1026;  81 
Cyc  1125,  1126;  Moody  v.  Tedder,  16 
S.  C.  557;  Merck  v.  Merck,  83  S.  C. 
882, 137  Am.  St.  Rep.  815,  65  S.  E.  347; 
Sumner  v.  Harrison,  54  S.  C.  353,  32 
S.  E.  672;  Cribb  v.  Rogers,  12  S.  G. 
564,  32  Am.  Rep.  611 ;  Watson  v.  Wat- 
son, 24  S.  C.  228,  58  Am.  Rep.  247; 
Chancellor  v.  Windham,  1  Rich.  L.  164, 
42  Am.  Dec.  411;  King  v.  Melling,  1 


Wickham  v.  Wickham,  S  Taunt.  336, 
128  Eng.  Reprint,  183. 

Mr.  A.  S.  Douglas  also  for  respond- 
ents. 

Gary,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  partition. 

Ralph  Jones  departed  this  life  in 
1864,  leaving  in  full  force  and  ef- 
fect his  last  will  and  testament, 
whereby  he  disposed  of  the  lands 
described  in  the  complaint.  The 
6tii  clause  of  the  will,  which  gave 
rise  to  this  action,  is  as  follows: 
"All  the  rest  and  residue  of  my  es- 
tate, of  any  kind  and  description, 
real  and  personal,  not  hereinbefore 
disposed  of,  I  devise  and  bequeatii 
to  my  beloved  wife  Sarah  H.  Jones, 
for  and  during  the  term  of  her 
natural  life,  with  the  power  to  dis- 
pose of  one  third  thereof,  while  liv- 
ing, in  any  way  she  may  choose  to 
do ;  the  remaining  two  thirds  there- 
of, after  the  decease  of  my  said 
wife,  I  devise  and  bequeath  to  my 
daughter,  Martha  Amanda,  to  her 
sole  and  separate  use,  during  her 
life,  and  at  her  death  to  such  of  her 
issue  as  she  may  leave  living  at  the 
time  of  her  death,  to  be  equally  di- 
vided among  such  issue,  but  if  my 
said  daughter  should  die  leaving  no 
issue  alive  at  the  time  of  her  death, 
it  is  my  will  that  said  two  thirds  be 
equally  divided  amoiig  my  next  of 
kin  at  that  time  living,  according 
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to  the  Statute  of  DistriI)ution  of  In- 
testates' Estates." 

The  widow,  Sarah  H.  Jones,  died 
in  October,  1891,  and  Martha  Aman- 
da Robertson,  the  daughter  men- 
tioned in  said  clause,  dsTpaxted  this 
life  on  the  2d  of  July,  1908.  Martha 
Amanda  Robertson  had  three  chil- 
dren, to  wit,  a  son,  Thomas  W. 
Robertson,  who  predeceased  her, 
and  two  daughters,  Sarah  Emeline 
Rembert  and  Martha  R.  Mason, 
who  survived  her.  She  also  left  four- 
teen grandchildren  and  twenty-one 
great-grandchildren,  twenty-eight 
of  whom  were  descendants  of  Sarah 
Emeline  Rembert  At  the  time  of 
Martha  Amanda  Robertson's  death, 
in  1908,  there  were  in  esse  four  chil- 
dren and  one  grandchild  of  Thomas 
W.  Robertson,  then  deceased. 

In  discussing  the  proper  interpre- 
tation of  the  word  "issue,"  in  the 
6th  clause  of  the  will,  his  Honor  the 
circuit  judge  says :  "Upon  well-set- 
tled principles  of  construction  it 
would  seem  to  be  clear  l^t,  by  the 
term  'issue'  as  used  in  this  will,  the 
testator  must  be  held  to  have  in- 
tended the  lineal  descendants  of 
Martha  Amanda  Robertson,  whether 
children  or  grandchildren,  living  at 
the  time  of  her  death;  and  ihe 
words,  'to  be  equally  divided  among 
such  issue,'  plainly  import  a  divi- 
sion per  capita.  It  must,  therefore, 
be  concluded  that  all  l^e  lineal  de- 
scendants of  Martha  Amanda  Ro- 
bertson, living  at  the  time  of  her 
death,  are  entitled  to  participate  in 
the  division  of  the  'remaining  two 
thirds'  of  the  estate  of  the  testator, 
passing  under  the  residuary  devise 
in  said  'item  6'  of  the  will  in  ques- 
tion, and  that  such  division  must  be 
made  among  such  'issue'  of  the  said 
Martha  Amanda  Robertson  per  cap- 
ita, and  not  per  stirpes." 

The  circuit  judge  relies  upon  the 
following  cases  to  sustain  his  con- 
clusion: namely,  Rutledge  v.  Rut- 
ledge,  Dud.  Eq.  201;  Corbett  v. 
Laurens,  5  Rich.  Eq.  301;  Allen  v. 
Allen,  13  S.  C.  512,  36  Am.  Rep. 
716.  In  the  case  of  Rutledge  v. 
Rutledge,  supra,  it  was  held  that  the 
issue  of  a  child,  who  died  in  the  life- 


time of  the  surviving  tenant  for  life, 
took  equal  shares  with  the  children 
of  the  marriage,  as  they  were  alike 
comprehended  under  the  word 
"issue."  In  the  case  of  Corbett  v. 
Laurens,  the  court  ruled  that,  upon 
the  authorities  cited  in  Rutledge  v. 
Rutledge,  all  the  descendants  of  the 
life  tenant,  grandchildren  as  well  as 
children,  were  included  in  the  term 
"issue,"  and  took  per  capita.  But 
in  neither  of  these  cases  was  tiie 
question  raised  as  to  the  necessity 
to  resort  to  the  Statute  of  Distribu- 
tions for  the  purpose  of  determin- 
ing who  were  comprehended  under 
the  word  "issue."  And  the  case  of 
Allen  V.  Allen,  supra,  while  sustain- 
ing the  conclusion  that  the  issue 
take  per  capita,  lays  down  the  prin- 
ciple that  when  the  word  "heirs"  is 
used  it  is  necessary  to  resort  to  the 
Statute  of  Distributions,  and  that 
tibose  who  would  not  be  entitled  to 
take  as  heirs  under  the  statute  would 
not  have  the  right  to  participate  in 
the  division  of  the  property. 

In  that  case  the  rule  is  thus  stat- 
ed :  "The  general  rule  is  tiiat  where 
there  is  gift  to  a  class  of  persons, 
without  any  direction  as  to  the  pro- 
portions in  which  the  individuals  of 
the  class  are  to  take,  all  who  can 
bring  themselves  within  the  class 
are  entitled  to  participate  in  the  dis- 
tribution, which  must  be  per  capita. 
But  where  the  gift  is  to  a  class,  the 
individuals  of  which  can  only  be  as- 
certained by  a  resort  to  the  Statute 
of  Distributions,  then  the  provisions 
of  the  statute  must  also  be  resorted 
to  for  the  purpose  of  ascertaining 
the  proportions  in  which  the  donees 
are  to  take,  unless  in  the  instrument 
by  which  the  gift  is  made  a  different 
rule  of  distribution  shall  be  pre- 
scribed. Templeton  v.  Walker,  3 
Rich.  Eq.  543,  55  Am.  Dec.  646.  If, 
therefore,  the  gift  is  to  a  class  of 
persons,  designated  as  heirs  of  a 
particular  person,  then,  as  it  is  nec- 
essary to  resort  to  the  statute  to 
ascertain  who  are  the  individuals 
composing  the  class,  resort  must  also 
be  had  to  the  statute  to  determine 
how,  or  in  what  proportions,  sudi 
individuals  shall  take.    This  is  upon 


Digitizec)  by 


Google 


REMBERT 

(89  B.  0.  1»8. 

the  presumption  that  the  donor, 
havins:,  by  implication  at  leaat,  re- 
ferred to  the  statute  as  to  the  per- 
sons who  are  to  take,  also  intended 
that  reference  should  be  had  to  the 
statute  to  determine  the  proportions 
in  which  they  should  take,  unless  he 
expresses  a  different  intention.  But 
when  he  prescribes  a  different  mode 
of  distribution,  then  no  such  pre- 
sumption can  arise,  and  the  dis- 
tribution must  be  made  in  the 
manner  prescribed."  See  also 
Brantley  v.  Bittle,  72  S.  C.  179,  51 
S.  E.  561,  and  Carolina  Bond  & 
Invest.  Co.  v.  Caldwell,  86  S.  C.  331, 
68  S.  E.  640. 

It  is,  however,  contended  that  al- 
though it  may  be  necessary  to  resort 
to  the  statute  when  a  devise  is  to 
tiie  "heirs,"  or  "heirs  of  the  body," 
no  such  necessity  exists,  when  the 
word  "issue"  is  used  by  the  testator. 
In  determininjT  this  question,  it  will 
be  well  to  state  the  reasons  upon 
which  the  rule  is  founded,  requiring 
that  those  words  should  be  inter- 
preted in  the  light  of  the  statute. 
Chancellor  Harper,  in  Lemacks  v. 
Glover,  1  Rich.  Eq.  141,  used  this 
language:  "In  England,  when  [the 
term  'heirs'  or  'heirs  of  the  body* 
is]  taken  to  mean  a  class  of  persons, 
liiese  cannot,  in  any  manner  or  re- 
spect, take  as  hein^,  or  heirs  of  the 
body.  Whether  construed  children, 
issue,  or  descendants,  next  of  kin, 
etc.,  they  must  always  be  different 
persons  from  the  heirs ;"  not  so  with 
us. 

In  the  case  of  Templeton  v.  Walk- 
er, supra,  it  is  said:  "Our  Act  of 
1791  is  an  act  of  descents,  as  well  as 
distributions,  and  determines  at 
once  who  shall  be  tiie  heirs  of  l^e 
real  estate  of  an  intestate,  and  the 
distributee  of  his  personalty." 
"The  term  "heirs*  is  inapplicaUe  to 
the  succession  to  personal  estate, 
and  even  as  to  real  estate  we  have 
no  other  heirs,  except  the  hseredes 
f  acti  of  our  Statute  of  Distributions. 
(Seabrook  v.  Seabrook,  McMull.  Eq. 
201).  ...  In  the  case  under 
consideration,  the  court  of  appeals, 
in  equity,  could  not  have  attained 
the     conclusion    that    the    "heirs 


V.  VETOE.  921 

7X  a.  E.  959.) 

of  the  body'  of  the  tenant  for  life 
took  as  puchasers,  within  the  rules 
as  to  the  remoteness  of  limitations, 
otherwise  than  by  construing  these 
terms  to  mean  the  descendants  of 
the  tenant  for  life,  living  at  the  time 
of  her  death,  or  something  equiv- 
alent. No  one  can  take  as  heir  of 
the  body  of  another,  unless  he  fulfils 
the  description,  and  is  not  only  sv^h 
a  person  as  would  take  the  real  es- 
tate of  that  other  under  our  Act  of 
Distributions,  but  likewise  a  lineal 
descendant."  (Italics  ours.)  The 
court  also  says :  "We  do  not  go  to  the 
statute  to  discover  who  are  children, 
next  of  kin,  etc.,  but  we  are  obliged 
to  look  there  to  find  out  who  are 
heirs^of  the  body,  descendants,  or 
relations  entitled  to  take;  and  in  the 
eases  which  actually  occur,  we  com- 
monly find  them  not  strictly  a  class, 
but  individuals  standing  in  various 
degrees  of  kindred  to  the  intestate 
or  first  taker,  and  entitled  to  un- 
equal shares  of  the  estate." 

The  rule  is  thus  stated  in  Dulces 
V.  Faulk,  S7  S.  C.  255,  34  Am.  St. 
Rep.  745,  16  S.  E.  122:  "When  the 
words  'heirs  of  the  body'  occur  in 
a  devise,  accompanied  by  the  words 
'share  and  share  alike,'  or  'equally,' 
or  'in  equal  parts,'  or  kindred  words, 
and  also  the  words,  their  heirs,  exec- 
utors, administrators,  and  assigns,' 
then  we  must  look  to  the  Statute  of 
Distributions  of  our  state  for  the 
parties  who  shall  answer  the  de- 
scription, and  therefore  take the  de- 
vise, but  that  the  method  of  distri- 
bution is  fixed  by  the  devise  itself  to 
be  per  capita,  and  not  per  stirpes, 
and  that  the  estate  is  one  of  pur- 
chase, and  not  of  descent.  It  seems 
to  us  that  the  'heirs  of  the  body' 
must  be  persons,  not  only  who  an- 
swer  the  requirement  of  lineal  de- 
scendants  of  the  parent  stock,  but, 
also,  such  persons  who  would  stand, 
at  the  date  of  the  death  of  the  life 
tenant,  as  an  heir,  under  the  pro- 
visions  of  our  Statute  of  Distribu- 
tions." (Italics  ours.)  Continuing, 
the  court  in  commenting  on  the  case 
of  Lemacks  v.  Glover,  supra,  used 
this  language:  "The  will  of  Peter 
Sinkler  gave  the  use  of  certain  prop- 
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erty  to  his  sister  Jane  Glover,  for 
life;  Mrs.  Glover,  at  the  time  of  her 
death,  had  but  one  child,  Dr.  Glover; 
testator,  after  the  death  of  the  life 
tenant  (Mrs.  Glover),  bequeathed 
such  property  'to  the  heirs  of  her 
body,  to  them  and  their  heirs  and 
assigns,  forever.'  Mrs.  Glover  died 
fifty-one  years  after  her  brother's 
death.  She  had  four  other  children 
bom  to  her,  all  of  whom  but  one 
(Mrs.  Lemacks)  died  before  Mrs. 
Glover,  the  life  tenant,  and  all  were 
survived  by  children.  The  question 
was  made  as  to  the  distribution.  It 
was  held  that  Dr.  Glover  took  one 
share,  Mrs.  Lemacks  one  share,  and 
each  grandchild,  who  was  the  child 
of  a  deceased  child,  took  one  «hare 
each.  Both  Mrs.  Lemacks  and  Dr. 
Glover  had  children,  but  they  were 
denied  participation  in  the  estate. 
Why?  Because,* at  the  death  of  Mrs. 
Glover,  the  life  tenant,  although  her 
lineal  descendants,  they  were  not  her 
heirs,  under  our  Statute  of  Distribiit- 
turns;  their  respective  parents,  Dr. 
Glover  and  iSxs.  Lemacks,  were 
alive,  and  were  such  heirs."  (Italics 
ours.) 

The  case  of  Kemgood  v.  Davis, 
21  S.  C.  188,  shows  that  it  is  neces- 
sary  to  resort  to  the  Statute  of  Dis- 
tributions, when  the  devise  is  to 
heirs  of  the  body.  •  In  that  case  the 
court  says:  "The  terms  of  the  de- 
vise here,  being 'to  heirs  of  the  body,' 
imiKMsed  the  necessity  of  referring  to 
the  statute  to  ascertain  who  were 
such  'heirs,'  and  if  the  devise  had 
stopped  there  the  children  of  Henry 
W.  would  ludoubtedly  have  taken  in 
the  manner  prescribed  by  t^e  stat- 
ute. That  is  to  say,  they  would  have 
represented  their  father,  and  taken 
together,  per  stints,  his  share — 
one  seventh  part  of  the  estate — ^be- 
sides their  distributive  portion  of 
the  share  of  their  deceased  aunt, 
Carolina.  But  the  superadded  words 
'share  and  share  alike'  imply  equal- 
ity of  division,  and,  we  think,  made 
the  exceptional  case,  'when  the  in- 
strument creating  the  gift  indicates 
the  intention  of  the  donor,' " — citing 
Templeton  v.  Walker,  3  Rich.  Eq. 
543,  55  Am.  Dec.  646 ;  Allen  v.  Allen, 


13  S.  C.  531,  36  Am.  Rep.  716.  In 
De  Veaux  v.  De  Veaux,  1  Strobh.  Eq. 
283,  it  is  said:  "The  first  duty  is 
to  ascertain  how  many  of  the  claim- 
ants before  the  court  come  within 
the  description  given  in  the  will; 
and  the  second  is  to  discover  wheth- 
er all  who  do  come  within  the  de- 
scription can  be  allowed,  by  the 
rules  of  law,  to  partake  of  the 
bounty  intended.  These  are  very 
distinct  inquiries,  though  often 
confounded."     (Italics  ours.) 

The  words  "heirs  of  the  bodjr" 
and  "issue"  are  generally  equiva- 
lent in  a  will.  Whitworth  v. 
Stuckey,  1  Rich.  Eq.  404.  "Issue" 
is  a  word  of  limitations,  and  not  less 
extensive  in  its  import  than  the 
words  "heirs  of  the  body."  Wil- 
liams V.  Gause,  83  S.  C.  266,  65  S. 
E.  241;  Arledge  v.  Arledge,  86  S. 
C.  237,  68  S.  E.  549. 

The  foregoing  authorities  show, 
first,  that  it  is  necessary  to  resort 
to  the  statute,  when  the  devise  is  to 
the  heirs  or  heirs  of  the  body;  that 
the  words  "heirs  of  the  body,"  and 
"issue,"  have  practically  the  same 
import  in  a  will;  that  no  good 
reason  can  be  assigned  why  the  ne- 
cessity is  not  as  great  to  resort  to 
the  statute  in  a  case  where  the  gift 
is  to  the  "issue,"  as  when  it  is  to 
"heirs  of  the  body,"  Therefore, 
only  those  grandchildren  and  great- 
grandchildren of  Martha  Amanda 
Robertson       whose 

^..—..^-t-r.  .»...,.«  M^'k  jn    Will— remainder 

parents  were  not  m  to  inve— 
esse    at    the    time  *f\"Sl*".""°" 
that  Martha  Aman- 
da Robertson  died  are  to  be  con- 
strued as  issue  in  contemplation  of 
law;  and   those   alone   who  would 
have  taken  under  the  statute  are 
embraced  within  the  term  "issue." 
The  exceptions  raising  this  question 
are  sustained. 

The  next  question  that  will  be 
considered  is  whether  the  power 
conferred  upon  Sarah  H.  Jones  to 
dispose  of  one  third  of  the  real  and 
iwrsonal  property  while  living,  in 
any  manner  she  may  choose  to  do, 
was  properly  executed. 

The  lands  in  question  unbrace 
two  tracts;   one   containing   1,055 
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acres,  more  or  less,  known  as  the 
"home  place,"  and  the  other  con- 
taining about  496  acres,  known  as 
the  "piny  woods  plaee."  On  the 
26th  of  June,  Sarah  H.  Jones  exe- 
cuted an  instrument  of  writing  in 
the  form  of  a  deed,  whereby  she 
imdertook  to  conv^  to  Sarah  Eme- 
line  Rembert,  her  dauf^ter,  the 
home  place,  in  manner  and  form  as 
follows :  "I,  Sarah  H.  Jones,  .  .  . 
in  consideration  of  the  sum  of  $1  to 
me  in  hand  paid  by  Sarah  Emeline 
-Rembert,  .  .  .  and  of  the  natural 
love  and  affection  which  I  bear  to 
the  said  Sarah  Emeline  Rembert 
and  her  children  .  .  .  have 
granted,  bargained,  sold,  and  re- 
leased, and  by  these  presents  do 
grant,  bargain,  sell,  and  release  un- 
to the  said  Sarah  Emeline  Rembert 
all  my  right,  title,  and  interest  in 
all  that  piece,  parcel,  or  tract  of 
land,     .  containing   1,055 

acres,  more  or  less,  being  the  same 
tract  of  land  wherein  an  interest 
was  devised  to  me  by  my  husband 
Ralph  Jones,  in  his  last  will  and 
testament;"  the  habendum  and  te- 
nendum clause  of  this  instnunent 
being:  "To  have  and  to  hold  all 
and  singular  the  said  premises, 
from  and  after  my  death,  unto  the 
said  Sarah  Emdine  Rembert,  for 
and  during  the  term  of  her  natural 
life,  and  i^r  her  deatii,  to  such  of 
her  issue  as  she  may  leave  living  at 
the  time  of  her  death,  their  heirs 
and  assigns,  forever;"  and  the  war- 
ranty clause  thereof  being:  "And  I 
do  hereby  bind  myself  and  heirs, 
executors,  and  administrators  to 
warrant  and  forever  defend  all  and 
singular  tiie  said  premises,  unto  the 
said  Sarah  Emeline  Renibert  and 
her  issue,  from  and  against  me  and 
my  heirs,  and  all  other  persons  law- 
fully claiming  or  to  claim  the  same 
•or  any  part  tiiereof ." 

The  rule  as  to  the  execution  of  a 
power  is  thus  stated  in  Blagge  v. 
Miles,  1  Story,  426,  Fed.  Cas.  No. 
1,479:  "The  authorities  upon  this 
subject  may  not  all  be  easily  recon- 
cilable witii  each  other,  but  the 
principle  furnished  by  them,  how- 
ever occasionally  misapplied,  is  nev- 
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er  departed  from;  that  if  the  donee 
of  the  power  intends  to  execute,  and 
the  mode  be,  in  other  respects,  un- 
exceptionable, that  intention,  howr 
ever  manifested,  whether  directly 
or  indirectly,  positively  or  by  just 
implication,  will  make  the  esscu- 
lion  valid  and  operative.  I  agree 
that  the  intention  to  execute  the 
power  must  be  apparent  and  clear, 
so  that  the  transaction  is  not  fairly 
susceptible  of  any  other  interpreta- 
tion. If  it  is  doubtful,  under  all  the 
circumstances,  t^en  that  doubt  will 
prevent  it  from  being  deraned  an 
execution  of  the  power."  In  that 
case,  Mr.  Justice  Story  stated,  as 
the  result  of  tiie  English  authori- 
ties, that  three  classes  of  cases  have 
been  held  sufficient  to  manifest  an 
intention  to  execute  the  power :  ( 1 ) 
?/here  there  has  been  some  refer- 
ence in  the  deed  or  other  instru- 
ment to  the  power;  (2)  or  a  ref- 
erence to  the  property,  which  is  the 
subject  upon  which  it  is  to  be  exe- 
cuted; (3)  or  where  the  provision 
in  the  deed  or  other  instrument  exe- 
cuted by  the  donee  of  the  power 
would  otherwise  be  ineffectual,  or  a 
mere  nullity;  in  other  words,  it 
would  have  no  operation  except  as 
an  execution  of  the  power.  See 
also  Bilderback  v.  Boyce,  14  S.  C. 
528 ;  Moody  v.  Tedder,  16  S.  C.  557 ; 
Lee  V.  Simpson,  134  U.  S.  572,  33 
L.  ed.  1038,  10  Sup.  Ct.  Rep.  631. 
The  foregoing  language  is  quoted 
with  approval  in  Mims  v.  Hair,  80 
S.  C.  460,  61  S.  E.  968. 

Conceding  that  the  Words,  "being 
the  same  tract  of  land  wherein  an 
interest  was  devised  to  me  by  my 
husband  Ralph  Jones,  in  his  last 
will  and  testament,"  have  no  refer- 
ence to  the  said  power,  nevertheless 
they  have  reference  to  the  property, 
which  was  the  subject  upon  which 
the  power  was  intended  to  operate ; 
and  the  deed  would  be  ineffectual 
to  convey  all  the  "right,  title,  and 
interest"  of  Sarah  p^^.^p^^er 

H.       Jones      in      the   exercl»e— releT- 

land,  if  the  execu-  "^  *"  *"«• 
tion  of  her  deed  cannot  be  referred 
to  the  >  power  contained  in  said  will. 
,   We  deem  it  only  necessary  to  cite 
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the  following  authorities  to  sustain 
the  proposition  that  the  reserva* 
n^a-.....^..  tion  of  a  life  estate 
tion  of  ute  by  the  grantor  did 

e.t.t— aeet.        ^^^  invalidate    the 

deed  as  an  attempt  to  convey  a  free- 
hold to  commence  in  futuro;  it  be- 
ing effectual  as  a  covenant  to  stand 
seised  to  uses :  Chancellor  v.  Wind- 
ham, 1  Rich.  L.  161,  42  Am.  Dec. 
411;  Kinsler  v.  Clark,  1  Rich.  L. 
170;  Dinkins  v.  Samuel,  10  Rich. 
L.  68;  Cribb  v.  Rogers,  12  S.  C.  564, 
32  Am.  Rep.  611 ;  Jacobs  v.  Mutual 
Ins.  Co.  52  S.  C.  110,  29  S.  E.  633; 
Sumner  v.  Harrison,  54  S.  C.  363, 
82  S.  E.  672 ;  Cook  v.  Cooper,  59  S. 
C.  660,  38  S.  E.  218;  Merck  v. 
Merck,  83  S.  C.  329,  137  Am.  St 
Rep.  816,  65  S.  B.  347. 

The  next  assignment  of  error  is 
because  the  circuit  judge  permitted 
the  plaintiffs  to  amend  l£eir  com- 
plaint, so  as  to  allege  damages  as 
the  result  of  waste  committed -by 
Rutii  Mason.  Motions  to  amend  are 
Appeal-amend-    addresscd     to    the 

meat  of  plead-  diSCrCtiOU  Of  tfae 
U.«^rror.  ^^^^     j^^^^       ^^ 

his  rulings  are  not  the  subject  of 
appeal,  unless  there  is  an  abuse  of 
discretion,  which  has  not  been  made 
to  appear  in  this  case. 

The  foregoing  conclusions  dispose 
of  all  questions  presented  by  the  ex- 
ceptions, except  those  relating  to 
the  accountability  of  the  plaintiff 
Sarah  Emeline  Rembert  for  rents 
of  the  home  place.  The  appellant's 
attorneys  have  failed  to  satisfy  this 
court  that  the  preponderance  of  the 
testimony  is  against  the  findings  of 
fact  by  the  circuit  judge  touching 
this  question. 

Judgment  modified. 

Woods,  J.,  dissenting: 

I  dissent,  and  think  the  judgment 
of  the  circuit  court  should  be  af- 
firmed for  the  reasons  therein 
stated. 

The  opinion  of  the  Circuit  Court, 
written  by  Moore,  Special  Judge,  is 
as  follows: 

This  is  an  action  seeking  a  sale 
for  partition  of  certain  real  estate, 
described  in  the  complaint,  alleged 


to  be  owned  as  tenants  in  common 
Iqr  the  plaintiffs  and  defendants. 
Certain  issues  as  to  the  titie  to  the 
lands  and  as  to  the  accountability 
of  certain  parties  for  rents  and 
profits  being  raised  by  the  plead- 
ings, a  jury  trial  of  any  legal  issues 
of  titie  having  been  expressly 
waived,  it  was  referred  to  James  G. 
McCants,  Esq.,  to  take  the  testi- 
mony upon  the  issues,  and  report 
the  same  to  tiie  court.  The  testi- 
mony having  been  taken  and  re- 
ported accordingly,  the  cause  came 
on  for  hearing  before  me  at  tiie  last 
term  of  the  said  court,  and  after 
full  argument,  decision  thereupon 
was  reserved  for  further  consider- 
ation. 

The  lands  in  question  were  f  oim- 
erly  tiie  property  of  one  Ralph 
Jones,  who  died  in  July,  1854,  leav- 
ing of  force  his  last  will  and  testa^ 
ment,  which  was  thereafter  duly 
admitted  to  probate  in  the  said 
counly.  One  of  the  principal  ques- 
tions in  the  case  is  as  to  the  proper 
construction  of  this  will,  by  which, 
in  the  residuary  clause  thereof,  the 
testator  devised  as  follows:  "Item 
6.  All  the  rest  and  residue  of  my 
estate  of  any  kind  and  description, 
real  and  personal,  not  hereinbefore 
disposed  of,  I  devise  and  bequeath 
to  my  beloved  wife,  Sarah  H.  Jones, 
for  and  during  the  term  of  her 
natural  life,  with  the  power  to  dis- 
pose of  one  third  thereof,, while  liv- 
ing, in  any  way  she  may  choose  to 
do;  the  remaining  two  thirds  there- 
of, after  tiie  decease  of  my  said. 
wife,  I  devise  and  bequeath  to  my ' 
daughter  Martha  Amanda,  to  her 
sole  and  separate  use,  during  her 
life,  and  at  her  death  to  such  of  her 
issue  as  she  may  leave  living  at  the 
time  of  her  death,  to  be  equally  di- 
vided among  such  issue,  but  if  my 
said  daughter  should  die  leaving  no 
issue  alive  at  the  time  of  her  death, 
it  is  my  will  that  said  two  tiiirds  be 
equally  divided  among  my  next  of 
kin  at  that  time  living,  according 
to  the  Statute  of  Distribution  of  In- 
testates' Estates."  While  it  is 
doubtless  unimportant,  yet  I  have 
preserved  in  the  above  quotation 
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the  exact  punctuation  of  the  will, 
which  was  evidently  drawn  by  a 
lawyer  of  some  experience  and  ac- 
curacy of  expression. 

As  a  matter  of  fact,  it  appears 
from  the  evidence  ihbt  Sarah  H. 
Jone^  the  widow  of  the  testator, 
died  in  October,  1891,  and  Martim 
Amanda  Robertson,  the  daughter 
mentioned  in  said  will,  died  July  2, 
1908,  the  latter  leaving:  as  her  issue 
two  children,  Sarah  Emeline  Rem- 
bert,  one  of  the  plaintiffs,  and  Ruth 
llason,  one  of  the  defendants, 
fourteen  grandchildren  (of  whom 
eight  were  children  of  the  said 
Sarah  Emeline  Rembert,  two  were 
children  of  the  said  Ruth  Mason, 
■and  four  were  children  of  Thomas 
W.  Robertson,  a  predeceased  son  of 
the  said  Martha  Amanda  Robert- 
son), and  twenty-one  great-grand> 
'Children  (of  whom  two  were  grand- 
children of  the  said  Emeline  Rem- 
bert, and  one  a  grandchild  of  the 
.said  Thomas  W.  Robertson).  The 
plaintiffs  (except  D.  W.  Ruff,  who 
lias  purchased  the  interest  in  the 
home  tract  of  land  of  the  plaintiff 
George  English  Remb^t,  a  son  of 
the  said  Sarah  Emeline  Rembert) 
include  all  the  Rembert  branch  of 
the  lineal  descendants  of  the  said 
Martha  Amanda  Robertson  living 
4it  the  time  of  her  death,  and  the  de- 
fendants Ruth  Mason  and  her  two 
'diildren,  Edward  R.  Masoq,  and 
Ralph  W.  Mason,  repres^it  the 
Mason  branch  of  such  defendants, 
while  all  of  the  other  defendants, 
except  Frank  W.  Vetoe,  are  children 
of  l%oqias  W.  Robertson,  already 
mentioned  as  a  predeceased  son  of 
Martha  Amanda  Robertson ;  the 
aaid  Frank  W.  Vetoe  being  the  in- 
fant son  of  the  defendant  Carrie 
Yetoe,  and  a  great-grandchild  of 
the  said  Martha  Amanda  Robert- 
son, and  living  at  the  time  of  her 
-death;  his  said  mother  being  a 
4P*andchild  of  the  said  Martha 
Amanda  Robertson. 

Since  the  commencement  of  this 
Action,  Annie  Rembert  Thomas,  be- 
ing a  daughter  of  the  said  Sarah  E. 
Ronber^  and  a  plaintiff  in  this  case, 
lutB  died  intestate,  and  her  heirs  .at 
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law,  Samuel  P.  Thomas,  her  hus- 
band, and  Annie  Rembert  Thomas 
and  Sarah  Emeline  Thomas,  her 
children,  have  been  substituted  as 
parties  plaintiff  in  her  stead. 

The  lands  in  question  embrace 
two  tracts  described  in  the  com- 
plaint; the  one  containing  1,055 
acres,  more  or  less,  being  called  the 
"Jones  home  place,"  and  the  other, 
containing  about  496  acres,  being 
known  as  the  "piny  woods  place." 

Another  question  arising  in  the 
case  is  as  to  the  construction  and 
effect  of  a  certain  instrument  in 
writing,  executed  by  the  said  Sarah 
H.  Jones,  imder  date  of  June  26, 
1875,  in  the  form  of  a  deed,  hy  the 
granting  clause  of  which  the  said 
Sarah  H.  Jones  undertakes  to  con- 
vey to  the  said  Sarah  E.  Rembert 
the  above-mentioned  home  place  in 
the  following  terms  (certain  de- 
scriptive matter  being  omitted  as 
indicated),  to  wit:  "I,  Sarah  H. 
Jonesr  ...  in  consideration  of 
the  sum  of  $1  to  me  in  hand  paid 
by  Sarah  Emeline  Ronbert,  .  .  . 
and  of  the  natural  love  and  affection 
which  I  bear  to  the  said  Sarah  Eme- 
line Rembert  and  her  children, 
.  .  .  have  granted,  bargained, 
sold,  and  released,  and  by  these 
presente  do  grant,  bargain,  sell,  and 
release  unto  the  said  Sarah  E.  Rem- 
bert all  my  right,  titie,  and  interest 
in  all  that  piece,  parcel,  or  tract  of 
land  .  .  .  containing  1,055  acres, 
more  or  less,  being  the  same  tract  of 
land  wherein  an  interest  was  de- 
vised to  me  by  my  husband,  Ralph 
Jones,  in  his  last  will  and  testa- 
ment;" the  habendum  and  tenen- 
dum clause  of  this  instrument  be- 
ing: "To  have  and  to  hold  all  and 
singular  the  said  premises  from 
and  after  my  death  unto  the  said 
Sarah  Emeline  Rembert  for  and 
during  the  term  of  her  natural  life, 
and  after  her  death  to  such  of  her 
issue  as  she  may  leave  living  at  the 
time  of  her  death,  their  heirs  and 
assigns,  forever ;"  and  the  warranty 
clause  thereof  being:  "And  I  do 
herein  bind  myself  and  heirs,  «cec- 
utors  and  administrators  to  war* 
rant  and.  forever   defend   all  and 
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singrular  the  said  premises  unto  the 
said  Sarah  Emeline  Rembert  and 
her  issue  from  and  against  me  and 
my  heirs,  and  all  other  persons  law- 
fully claiming  or  to  claim  the  same 
or  any  part  thereof."  By  an  in- 
dorsement upon  the  back  of  this 
deed,  it  appears  that  Colonel  James 
H.  Rion  was  the  conveyancer  draw- 
ing the  same. 

The  plaintiffs  contend  that  under 
the  provisions  of  the  will  above 
quoted  all  the  lineal  descendants  of 
Martha  Amanda  Robertscoi,  living 
at  the  time  of  her  death,  took  as  re- 
maindermen, being  denoted  by  the 
term  "issue;"  that  the  distribution 
amongst  such  issue  must  be  per 
capita;  while  the  def aidants  main- 
tain that  the  words  "according  to 
the  Statute  of  Distribution  of  In- 
testates' Estates,"  which  are  found 
in  the  latter  part  of  said  item  6  of 
the  will,  must  be  regarded  as  quali- 
fying, not  only  the  words  "next  of 
kin''  immediately  preceding  the 
phrase  quoted,  but  also  the  word 
"issue,"  as  used  in  the  preceding 
clause  of  the  same  item,  and  that, 
therefore,  Mrs.  Emeline  Rembert 
is  entitled  to  one  third,  Mrs.  Ruth 
Mason  to  one  third,  and  the  chil- 
dren of  Thomas  W.  Robertson,  de- 
ceased, are  entitled  to  the  remain- 
ing third;  the  distribution  being 
per  stirpes. 

It  is  also  contended  on  behalf  of 
Mrs.  Sarah  Emeline  Rembert  and 
her  issue  in  esse  (all  of  whom  are 
before  the  court)  that,  as  to  the 
one-third  interest  in  the  home  place, 
the  same  was  duly  conveyed  to 
them  by  the  terms  erf  the  above  in- 
strument in  the  form  of  a  deed, 
which  said  plaintiffs  submit  was  a 
valid  execution  of  Hie  power  of  sale 
thereof  conferred  on  Sarah  H.  Jones 
by  the  will  of  Ralph  Jones,  above 
quoted. 

Considering  now  the  first  ques- 
tion presented  for  determination, 
as  to  the  proper  construction  of 
the  6th  item  of  the  will  of  Ralph 
Jones,  the  settled  rule  of  construc- 
tion is  that  the  intention  of  the 
testator  must  be  ascertained  from 
the  language  used  by  him,  but  that. 


in  so  ascertaining  the  intention,  not 
only  the  sentence  or  clause  of  the 
sentence  to  be  construed  is  to  be 
considered,  but  that  the  provisions 
of  other  clauses  or  sentences  may 
also  be  takeii  into  the  account  in  de- 
termining the  particular  intent  with 
which  the  words  in  question  were 
used  by  the  testator.  The  primary 
rule  for  ascertaining  the  intention, 
however,  is  that  the  same  must  be 
determined  from  a  consideration  of 
the  words  used  by  him  in  expressing 
that  intention,  and  a  resort  to  con- 
jecture for  the  purpose  of  determin- 
ing the  intention  is  not  permitted. 
Therefore,  it  has  been  properly 
held  that  limitations  imposed  by 
one  clause  under  one  contingency 
omnot  be  applied  to  dispositions 
made  by  another  clause  for  a  dif- 
ferent contingency.  See  Mobley  v. 
Cummings,  36  S.  C.  101,  14  S.  E. 
721. 

Now  the  devise  here  in  question, 
by  its  express  terms,  is  to  Martha 
Amanda  Robertson  for  life,  and 
after  her  death  "to  such  of  her  is- 
sue as  she  may  leave  living"  at  that 
time,  "to  be  equally  divided  among 
such  issue."  By  an  immediately 
succeeding  clause  in  the  same 
sentence,  however,  separated  only 
by  a  comma,  it  is  further  provided 
that,  "if  my  said  daughter  should 
die  leaving  no  issue  alive  at  the 
time  of  her  death,  it  is  my  will  that 
said  two  thirds  be  equally  divided 
among  my  next  of  kin  at  that  time 
living,  according  to  the  Statute  of 
Distribution  of  Intestates'  Estates." 
The  argument  is  that,  since , the  tes- 
tator has  directed  the  distribution 
among  the  next  of  kin,  to  be  made 
according  to  the  Statute  of  Distri- 
butions, it  must  be  concluded  tiiat 
he  desired  the  division  among  the 
issue  of  his  daughter  to  be  made  in 
the  same  way,  although  the  n«ct  of 
kin  referred  to  are  the  testator^s 
next  of  kin,  while  the  issue  intend- 
ed «re  the  issue  of  his  daughter; 
and  it  is  further  insisted  that  no 
special  force  can  be  given  to  the 
words  "to  be  equally  divided,"  as  ^>- 
plied  to  the  issue  of  the  daughter, 
for  the  reason  that  the  same  words 
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are  used  with  reference  to  the  di- 
vision to  be  made  among  the  next 
of  kin  of  the  testator,  in  the  event 
of  the  death  of  the  daughter  with- 
out leaving  living  issue. 

Upon  well-settled  principles  of 
construction,  however,  it  would 
seem  to  be  clear  that  by  the  term 
"issue,"  as  used  in  this  will,  the 
testator  must  be  held  to  have  in- 
tended the  lineal  descendants  of 
Martha  Amanda  Robertson,  wheth- 
er children  or  grandchildren,  living 
at  the  time  of  her  death ;  and  the 
words,  "to  be  equally  divided  among 
such  issue,"  plainly  import  a  di- 
vision per  capita.  Corbett  v. 
Laurens,  6  Rich.  Eg.  801 ;  Rutledge 
V.  Rutledge,  Dud.  Eq.  201 ;  Allen  v. 
Allen,  13  S.  C.  512,  36  Am.  Rep.  716. 

It  is  true  that,  whenever,  by  the 
terms  of  description  in  a  devise,  re- 
so'rt  must  be  had  to  the  Statute  of 
Distributions  for  the  purpose  of 
ascertaining  the  objects  of  the  gift. 
Inference  must  b«  also  had  to  the 
statute  to  determine  the  proportions 
in  which  the  donees  shall  take,  un- 
less a  different  rule  of  distribution 
is  provided  by  the  will.  Templeton 
V.  Walker,  3  Rich.  Eq.  543,  55  Am. 
Dec.  646;  Collier  v.  Collier,  8  Rich. 
Eq.  555,  55  Am.  Dec.  653.  But 
while  this  rule  applies  in  all  cases 
where  the  words  "heirs"  or  "next 
of  kin"  are  used,  it  has  no  applica- 
tion to  the  use  of  the  term  "issue," 
for  that  word  is  not  a  term  depend- 
ing upon  the  .  Statute  of  Distribu- 
tions for  an  interpretation  of  its 
meaning.  See  Corbett  v.  Laurens, 
and  Rutledge  v.  Rutledge,  supra. 

By  grammatical  construction, 
the  words,  "according  to  the  8tat>- 
ute  of  Distribution  of  Intestates' 
Estates,"  iappearing  in  the  will  now 
at  bar,  can  be  taken  only  as  quali- 
fying the  immediately  preceding 
words,  "my  next  of  kin  at  that  time 
living."  The  words  in  question 
naturally  relate  and  apply  only  to 
the  immediately  preceding  phrase 
"next  of  kin,"  and  have  no  reason- 
able relation  to  the  remotely  pre- 
ceding word  "issue."  To  adopt  the 
construction  as  contended  for  by 
the  defendants,  and  interpolate  aft- 
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er  the  word  "issue"  the  phrase; 
"according  to  the  Statute  of  Distri- 
bution of  Intestates'  Estates," 
would  be,  in  effect,  to  add  to  the 
will  of  the  testator  words  which  he 
has  not  in  any  way  evinced  an  in- 
tention of  using  in  that  connection, 
and  which  would  necessarily  de- 
stroy the  force  and  effect  of  the  im- 
mediately preceding  words,  actually 
there  used  by  htm,  that  the  prop- 
erty in  question  is  "to  be  equally 
divided  among  such  issue."  To  so 
interpolate  the  words  mentioned 
would  be  practically  to  strike. out  of 
the  will  words  used  by  the  t^tator, 
which  are  apt  and  fit  words  to  ex- 
press an  intention  that  the  division 
among  the  "issue"  of  his  daughter 
living  at  her  death  would  be  per 
capita.  Even  if  no  reason  could  be 
seen  for  a  distinction  in  tiie  matter 
of  the  mode  of  the  division  pre- 
scribed in  the  case  of  a  taking  by 
the  "issue"  of  Martha  Amanda 
Robertson,  and  that  provided  in  the 
case  of  the  happening  of  the  con- 
tingency upon  which  the  "next  of 
kin"  of  the  testator  are  to  take,  nev- 
ertheless the  will  must  be  construed 
as  written,  and  effect  given  to  the 
expressed  intention  of  tiie  testator. 
Mobley  v.  Cummings,  supra;  Mani- 
gault  v.  Holmes,  Bail.  Eq.  298; 
Moon  V.  Moon,  2  Strobh.  Eq.  327; 
Bowers  v.  Newman,  2  McMull.  L. 
472. 

It  must  therefore  be  concluded 
that  all  the  lineal  descendants  of 
Martha  Amanda  Robertson  living 
at  the  time  of  her-  death  are  entitled 
to  participate  in  the  division  of  the 
"remaining  two  thirds"  of  the  es- 
tate of  the  testator,  passing  under 
the  residuary  devise  in  said  item  6 
of  the  will  in  question,  and  that  such 
division  must  be  made  among  such 
"issue"  of  the  said  Martha  Amanda 
Robertson  per  capita,  and  not  per 
stirpes. 

The  next  question  to  be  consid- 
ered is  as  to  whether  the  instrument 
styled  a  deed  from  Sarah  H.  Jones 
to  her  daughter,  the  plaintiff  Sarah 
Emeline  Rembert,  and  her  issue,  is 
a  valid  execution  of  the  power  con- 
ferred upon  the  said  Sarah  H.  Jones 
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by  the  will  of  the  testator  Ralph 
Jones.  It  is  not  questioned  but  that 
this  instrument  was  duly  executed, 
delivered,  and  recorded,  but  it  is 
objected  that  it  makes  no  reference 
to  such  power  of  disposition  given 
by  the  will,  nor  does  it  purport  to 
be  an  execution  of  such  power,  nor 
does  it  specify  what  interest  in  or 
portion  of  the  lands  in  question  is 
thereby  sought  to  be  conveyed. 

Now  it  is  true  that  Sarah  H. 
Jones  had  a  life  estate  in  the  home 
place  of  1,056  acres  mentioned  in 
this  instrument,  and  tiiat  she  had  a 
power  of  disposition  inter  vivos  as 
to  one  third  of  the  fee  thereof,  but 
it  is  also  true  that  she  makes  no  di- 
rect rrference  to  this  power.  But 
she  did  undertake  to  convey  "all  her 
right,  title,  and  interest"  in  tiie 
tract  in  question  by  the  granting 
clause  of  the  instrument  executed 
by  her,  and  by  the  habendum  clause 
thereof  she  limits  a  fee  estate  in 
"the  said  premises"  to  such  of  the 
issue  of  Sarah  E.  Rembert  as  she 
may  leave  living  at  the  time  of  her 
death,  while  by  the  warranty  clause 
she  warrants  "the  said  premises" 
to  the  said  grantees  from  and 
against  herself  and  her  heirs,  and 
all  other  persons.  The  paper,  there- 
fore, must  be  held  to  have  been  in- 
tended as  a  conveyance  of  the  fee  in 
these  lands,  as  its  terms  could  not 
be  satisfied  by  considering  it  merely 
as  a  conveyance  of  the  life  estate  of 
the  grantor.  Furthermore,  after 
tiius  conveying  or  attempting  to 
convey  all  her  "interest"  in  the 
tract,  the  grantor  proceeds  to  define 
what  is  meant  by  the  word  interest, 
in  that  clause  of  the  deed  where  she 
says,  in  describing  the  land,  "being 
the  same  tract  of  land  wherein  an 
interest  was  devised  to  me  in  and 
by  piy  husband  Ralph  Jones,  in  his 
last  will  and  testament"  In  i^e 
case  of  Moody  v.  Tedder,  16  S.  C. 
563,  the  use  of  this  very  word 
"interest"  was  held  to  manifest  an 
intention  by  the  grantor  to  execute 
a  power  of  sale  given  by  will.  In 
this  case,  which,  upon  the  point  at 
issue,  here  closely  parallds  the  one 
at  bar,  the  grantor  had  a  life  estate 


in  the  property,  coupled  wltii  a 
power  of  disposal  for  certain  pur- 
poses, and  she  made  a  conveyance 
containing  no  direct  reference  to 
the  power,  but  conveying  "all  her 
interest  {md  life  estate"  in  the  prop- 
erty. In  holding  this  to  be  a  good 
execution  of  the  power,  the  supreme 
court  of  this  state  says :  "It  may 
be  true  that  the  word  'interest*  was 
not  tlie  technical  term  to  express 
the  idea  of  a  power;  but  in  the  ordi- 
nary acceptation  of  the  word  it  was 
bread  enough  to  cover  it,  and  we 
think  the  deed  was  intended  to  in< 
elude  Uie  power.  The  question  of 
the  execution  of  a  power  is  always 
one  of  intention,  'and,  if  the  devisee 
of  the  power  intends  to  execute  it 
that  intention,  however  manifest- 
ed, whether  directly  or  indirectly, 
positively  or  by  just  implication, 
will  make  the  execution  valid  and 
operative.' " 

In  the  case  just  cited,  the  court 
quotes  with  approval  the  doctrine 
as  laid  down  in  1  Sugden,  Powers, 
419,  that,  "when  a  man  has  a  power 
and  an  interest,  and  he  creates  an 
estate  which  will  not  have  an  ef- 
fectual continuance  in  point  of 
time,  if  it  be  fed  out  of  his  interest, 
it  shall  take  effect  by  force  of  the 
power."    See  also  31  Cyc.  1125. 

Appljdng  these  principles  to  the 
case  at  bar,  it  seems  to  be  clear 
that  the  grantor  intended  to  convey 
to  the  grantees  named  in  the  instru- 
ment all  the  interest  which  she 
could  convey  under  the  provisions 
of  the  will  of  her  husband  Ralph 
Jones,  for  she  grants  not  only  her 
"right  and  title,"  but  also  all  the 
"interest"  which  she  took  under 
said  will,  and  this  could  not  be  sat- 
isfied, nor  could  the  apparent  pur- 
pose to  convey  a  fee-simple  estate 
be  fulfilled,  except  by  considering 
it  as  referring  to  the  power  of  dis- 
position of  the  one-third  interest  in 
the  fee  thereof  given  to  her  by  said 
will.  Moreover,  the  terms  of  the  in- 
strument, showing  the  intention  of 
the  grantor  to  reserve  her  life  es- 
tate in  the  very  lands,  unquestion- 
ably and  conclusively  evidence  tfie 
purpose  to  execute  the  power  given 
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by  the  will,  as  otherwise  the  paper 
would  have  been  entirely  inoper- 
ative. 

But  it  is  said  that  the  instrument 
in  question  is  not  effective  as  an  ex- 
ecution of  the  power,  for  the  rea- 
son that  (as  defendants  maintain) 
an  attempt  is  thereby  made  to  limit 
a  freehold  estate  to  commence  in 
futuro,  which  cannot  be  done  by 
way  of  direct  grant,  and  the  de- 
fendants also  submit  that  the  deed 
cannot  be  sustained  as  a  covenant 
to  stand  seised  to  uses,  for  the  rea- 
son that  it  is  not  supported  by  a 
valuable  consideration. 

It  is  considered,  however,  that 
even  if  the  written  instrument  in 
question  cannot  be  held  valid  as  a 
deed  by  which  the  title  passes  in 
prsesenti,  the  grantor  merely  re- 
serving to  herself  the  use  and  pos- 
session during  her  life,  as  was  held 
in  the  somewhat  similar  cases  of 
Merck  v.  Merck,  83  S.  C.  332,  137 
Am.  St.  Rep.  815,  65  S.  E.  347; 
Sumner  v.  Harrison,  54  S.  C.  358, 
32  S.  E.  572,  and  Cribb  v.  Rogers, 
12  S.  C.  564,  32  Am.  Rep.  511,  it 
may  nevertheless  be  held  effective 
as  a  covenant  to  stand  seised  to 
useSj  being  supported  by  the  consid- 
eration of  blood  relationship  be- 
tween the  grantor  and  grantee,  not- 
withstanding the  absence  of  a 
valuable  consideration,  and  notwith- 
standing any  limitation  of  a  fee  to 
commence  in  futuro,  which  may  be 
contained  therein.  Watson  v.  Wat- 
son, 24  S.  C.  235,  58  Am.  Rep.  247 ; 
Chancellor  v.  Windham,  1  Rich.  L. 
164,  42  Am.  Dec.  411 ;  Kinsler  v. 
Clark,  1  Rich.  L.  170. 

But  the  defendants  nevertheless 
maintain  that  this  deed,  considered 
as  a  covenant  to  stand  seised  to 
uses,  cannot  be  held  as  an  execution 
of  the  power  conferred  by  the  will . 
of  Ralph  Jones,  for  the  reason  that 
(by  the  terms  of  the  covenant  there- 
in) no  estate  in  the  lands  is  created 
or  conv^ed  until  after  the  death 
2  A.L.R.— 68. 
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of  the  said   Sarah   H.   Jones,   the 
donee  of  the  power  under  the  said 
will,  whe]*eas,  by  the  express  terms 
of  the  will  of  Ralph  Jones,  the  said 
donee  was  empowered  to  dispose  of 
the  said  one  third  of  these  lands, 
only  "while  living."    The  answer  to 
this  position,  however,  is  that  the 
condition   of   the   exercise   of  the 
power  was  merely  that  it  should  be 
exercised   by    the   said   Sarah   H. 
Jones  "while  living;"  that  is  to  say, 
during  her  lifetime  by  any  instru- 
ment then  taking  effect.    The  use 
of  the  testator  of  the   expression, 
"while  living,"  was  merely  a  decla- 
ration that  the  power  could  not  be 
executed  by  a  will   which  becomes 
operative  only  at  death,  but  that  it 
could  be  executed  by  any  mode  of 
conveyance  taking  effect  inter  vivos. 
Manifestly,  the  execution  of  a  cove- 
nant to  stand  seised  to  uses  operates 
as  a  conveyance  in  prsesenti  of  tiie 
estate  thereby  created  in  the  lands. 
The  only  limitation  of  the  power  of 
disposition   given    by  the   will   in 
question  was   that  it   should  be  so 
exercised  that  the  transfer  of  the 
title  to  the    fee-simple  remainder 
after  tiie   life   estate  of   Sarah  H. 
Jones  should  take  effect  in  tiie  life- 
time of  Sarah  H.  Jones,  by  her  act. 
Clearly  this    requirement    was  as 
fully  satisfied  by  the  execution  of  a 
covenant  to  stand  seised  to  uses  as 
it  could  have  been  by  a  deed  of  con- 
veyance in  trust  for  herself  for  life, 
with  remainder  in  fee  to  the  grant- 
ees named  therein.    In  either  case 
the  transfer  of  the  title  to  the  fee- 
simple  remainder,  which  Sarah  H. 
Jones  was    empowered    to    make, 
would  take  effect  from  the  date  of 
the  execution  and  delivery  of  the  in- 
strument,  which   was    during  the 
lifetime  of  the  grantor  or  covenant- 
or, and  there  was  no  condition   of 
the  execution  of  the  power  that  she 
should  likewise    convey    her    life 
estate. 
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ANNOTATION. 
Meaning  of  term  "isaae"  vrfiore  med  m  a  word  of  porchase. 


I.  Introduction,  930. 
II.  Various  meanings  of  word  "issue," 
931. 
III.  Indicia  of  intention  tendihl;  to  sup- 
port   or    vary    prima    facie 
meaning: 

a.  Use  of  plirase  "lawful  issue," 

936. 

b.  Direction  that  they  shall  take 

equally,  936. 

c.  Force  of  fact  that  unrestricted 

construction  permits  parents 
and  children  to  take  concur- 
rently, 936. 

d.  Construction  beneficial  to  tes- 

tator's family,  937. 

e.  Fact  that  limited  construction 

may  produce  intestacy,  937. 

f.  Use  of  phrase  "issue  by  mar- 

riage," 937. 

g.  Use  of  word  "begotten,"  987. 
h.  Agres    of    respective    parties, 

938. 

L  Absence  of  remote  issue  at 
time  of  making  of  will,  938. 

J.  Use  of  word  "issue"  inter- 
changeably with  word  "chil- 
dren,"  938. 

k.  Use  of  word  "issue"  elsewhere 
in  a  limited  sense,  943. 

I.  Jntroduction. 

The  word  "issue"  may  be  either  a 
word  of  purchase  or  limitation,  and 
will  be  construed  to  be  one  or  the 
other  as  may  be  necessary  to  effec- 
tuate the  intent  with  which  it  appears 
to  have  been  used  in  the  instrument 
where  it  is  employed.  The  lawyer 
who  is  confronted  with  the  task  of 
construing  a  deed  or  will  in  which  the 
word  is  used  must,  therefore,  first  de- 
termine in  which  sense  it  is  used. 
Where  it  is  used  as  a  word  of  limita- 
tion, it  is  regarded  as  the  equivalent 
of  "heirs  of  the  body,"  and  the  first 
taker,  by  the  operation  of  the  rule  in 
Shelley's  Case,  takes  an  estate  tail, 
which  may,  by  operation  of  local  stat- 
utes, be  converted  into  an  estate  in  fee 
simple,  either  in  himself  or  in  the  next 
taker.  It  should  be  noted  that  cases 
which  state  that  the  word  "issue"  is 
equivalent  to  "heirs  of  the  body,"  but 
which  make  such  statement  in  connec- 
tion with  the  decision  that  the  word 


III. — continued. 

1,  Use  correlatively  with  word 
"parent,"   944. 

m.  Use  correlatively  with  phrase 
"father"  or  "mother,"  954 

n.  Inferences  from  gift  over, 
964. 

0.  Mention  of  issue  of  "issue,"  or 
"children"  or  "descendants" 
of  "issue,"  966. 

p.  Limitation  over  to  "next  of 
kin"  of  any  deceased,  965. 

q.  Miscellaneous,  956. 

r.  Additional  instances  in  which 
context  has  been  held  not  to 
restrict  meaning  of  word 
"issue,"  966. 

8.  Additional  instances  in  which 
context  has  been  held  to  re- 
strict meaning  of  word  "is- 
sue," 960. 
IV.  Whether  division  is  per  stirpes  or 

per  capita,  963. 
V.  As  including  child  conceived  but  not 

yet  bom,  972. 
VI.  As    including    illegitimate   children, 

972. 
VII.  As  including  stepchildren  or  adopt- 
ed children,  974. 

is  used  as  one  of  limitation,  are  with- 
out bearing  on  the  question  what  the 
word  means  where  used  as  a  word  of 
purchase.  Cases  in  which  the  ques- 
tion before  the  court  was  whether  the 
word  "issue"  was  used  as  a  word  of 
limitation,  and  in  which  the  court  has 
expressed  its  decision  that  the  word 
was  used  as  one  of  purchase  by  saying 
that  the  word  meant  "children,"  but 
in  which  it  was  not  necessary  to  fix 
the  identity  of  the  persons  entitled  to 
take  as  purchasers,  have  likewise 
been  excluded  from  this  note,  as  not 
actually  passing  upon  the  question  un- 
der discussion. 

Cases  involving  the  question  wheth- 
er a  limitation  over  in  default  of  issue 
connotes  a  definite  or  indefinite  fail- 
ure of  issue  have  likewise  been  exclud- 
ed; as  have  cases  upon  the  question 
as  to  the  time  as  of  which  the  member- 
ship of  a  class,  described  as  the  "is- 
sue" of  a  certain  person,  is  to  be  as- 
certained. 


Digitized  by 


Google 


ANNO.— "ISSUE"  USED  AS  WORD  OP  PURCHASE. 


931 


Decisions  as  to  the  meaning  of  the 
'  word  "issue,"  where  employed  in  stat- 
utes of  various  kinds,  or  as  to  .the 
meaning  of  such  phrases  as  "male  is- 
sue," or  "female  issue,"  will  not  be 
found  herein. 

Where  issue  are  to  take  per  stirpes, 
children  may  not  take  in  competition 
with  living  parents  (Gourdin  v.  Deas 
(1887)  27  S.  C.  479,  4  S.  E.  64) ;  and  in 
as  much  aa  the  exclusion  of  descend- 
ants whose  parent  is  living,  from  par- 
ticipation in  a  gift  to  "issue,"  by  a 
holding  that  the  issue  are  to  take  per 
stirpes,  has  the  effect  practically  to 
restrict  the  meaning  of  the  term  "is- 
sue," cases  upon  the  question  whether 
division  is  ,to  be  per  capita  or  per 
stirpes  are  collected  in  this  annota- 
tion. 

JI.  Varioue  meanlnga  of  word  "isatie." 

The  term  "issue,"  according  to  the 
almost  universal  consensus  of  opin- 
ion, includes  descendants  of  every  de- 
gree and  is  to  be  given  that  meaning 
in  the  absence  of  explanatory  context. 
See- 
Alabama. — Reynolds  v.  Love  (1916) 
191  Ala.  218,  68  So.  27. 

California.— Re  Cavarly  (1897)  119 
Cal.  406,  51  Pac.  680. 

Connecticut.  —  Bartlett  t.  Sears* 
(1908)  81  Conn.  84,  70  Atl.  33;  Perry 
V.  Bulkley  (1909)  82  Conn.  158,  72 
Atl.  1014;  Eaton  v.  Eaton  (1914)  88 
Conn.  286,  91  Atl.  196;  Hoadley  v. 
Beard8leyv(1915)  89  Conn.  270,  93  Atl. 
636. 

Illinois.— Arnold  v.  Alden  (1898) 
ITS  111.  229,  60  N.  E.  704;  Robeson  v. 
Cochran  (1912)  255  111.  356,  99  N.  E. 
€49. 

Indiana. — Snyder  v.  Greendale  Land 
Co.  (1910)  48  Ind.  App.  178,  91  N.  E. 
821. 

Iowa.  —  Brisbin  v.  Huntington 
(1905)  128  Iowa,  166,  103  N.  W.  144,  5 
Ann.  Cas.  931. 

Kentucky.  —  Black  v.  Cartmell 
(1849)   10  B.  Mon.  188. 

Maine. — Union  Safe  Deposit  &  T. 
Co.  v.  Dudley  (1908)  104  Me.  297,  72 
Atl.  166. 

Maryland. — Goldsborough  t.  Martin 
(1874)  41  Md.  488;  Backus  v.  Presby- 
terian Asso.  (1898)  77  Md.  50,  26  Atl. 
866. 


Massachusetts. — Holland  v.  Adams 
(1855)  3  Gray,  188;  Houghton  v. 
Kendall  (1863)  7  Allen,  72  (obiter) ; 
Hills  V.  Barnard  (1890)  152  Mass.  67, 
9  L.R.A.  211,  25  N,  E.  96;  Jackson  v. 
Jackson  (1891)  158  Mass.  374,  11 
L.R.A.  305,  25  Am.  St.  Rep.  643,  26  N. 
E.  1112;  Welch  v.  Colt  (1917)  228 
Mass.  611,  117  N.  E.  834;  Manning  v. 
Manning  (1918)  229  Mass.  527,  118  N. 
E.  676. 

New  Hampshire. — ^Kimball  v.  Pen- 
hallow  (1881)  60  N.  H.  448, 

New  Jersey. — Price  v.  Sisson  (1860) 
13  N.  J.  Eq.  168;  Weehawken  Ferry 
Co.  V,  Sisson,  17  N.  J.  Eq.  475,  486; 
Inglis  V.  McCook  (1904)  68  N.  J.  Eq. 
27,  59  Atl.  630;  Coyle  v.  Coyle  (1907) 
73  N.  J.  Eq.  528,  68  Atl.  224;  Security 
Trust  Co.  V.  Lovett  (1911)  78  N.  J. 
Eq.  445,  79  Atl.  616 ;  Tantum  v.  Camp- 
bell (1914)  83  N.  J,  Eq.  361,  91  Atl. 
120;  Dennis  v.  Dennis  (1916)  86  N.  J. 
Eq.  423,  99  Atl.  889. 

New  York.— Tier  v.  Pennell  (1882) 
1  Edw.  Ch.  354  (obiter);  Drake  v. 
Drake  (1892)  184  N.  Y.  220,  17  L.R.A. 
664,  32  N.  E.  114;  Soper  v.  Brown 
(1892)  136  N.  Y.  244,  32  Am.  St.  Rep. 
731,  32  N.  E.  768;  Cochrane  v.  Schell 
(1894)  140  N.  Y.  516,  85  N.  E.  978; 
Chwatal  v.  Schreiner  (1896)  148  N.  Y. 
683,  48  N.  E.  166;  New  York  L.  Ins.  & 
T.  Co.  V.  Viele  (1899)  161  N.  Y.  11, 
76  Am.  St.  Rep.  238,  55  N.  E.  311; 
Schmidt  v.  Jewett  (1909)  195  N.  Y. 
486,  133  Am.  St.  Rep.  816,  88  N.  E. 
1110;  Seitz  v.  Faversham  (1912)  205 
N.  Y.  197,  98  N.  E.  385;  Re  Farmers' 
Loan  &  T.  Co.  (reported  herewith) 
ante,  910;  Murray  v.  Bronson  (1883) 
1  Dem.  217;  Re  Cornell  (1886)  5 
Dem.  88;  Post  v.  Horning  (1887)  6 
N.  Y.  S.  R.  716;  United  States  Trust 
Co.  v.  Tobias  (1888)  21  Abb.  N.  C.  392, 
4  N.  Y.  Supp.  211;  Drake  v.  Drake 

(1889)  3  N.  Y.  Supp.  760,  afBrmed  in 

(1890)  56  Hun,  590,  10  N.  Y.  Supp. 
183;  Chwatal  v.  Schreiner  (1893)  3 
Misc.  192,  23  N.  Y.  Supp.  206;  Daly 
V.  Greenberg  (1893)  69  Hun,  228,  23 
N.  Y.  Supp.  582;  Bodine  v.  Brown 
(1896)  12  App.  Div.  835,  42  N.  Y. 
Supp.  202,  affirmed  without  opinion  in 
(1898)  154  N.  Y.  778,  49  N.  E.  1093; 
Wright  v.  Mercein  (1901)  84  Misc. 
414,  69  N.  Y.  Supp.  936;  Morrow  v. 
McMahon  (1901)  35  Misc.  848,  71  N. 
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Y.  Supp.  961 ;  Re  United  States  Trust 
Co.  (1901)  36  Misc.  378,  73  N.  Y.  Supp: 
635;  Hilliker  v.  Bast  (1901)  64  App. 
Div.  652,  72  N.  Y.  Supp.  801;  Harrison 
V.  McAdam  (1902)  38  Misc.  18,  76  N. 
Y.  Supp.  701;  Wilson  v.  Wilson  (1902) 
76  App.  Div.  232,  78  N.  Y.  Supp.  408; 
Phelps  V.  Cameron  (1905)  109  App. 
Div.  798,  96  N.  Y.  Supp,  1014;  Re  Dis- 
ney (1907)  118  App.  Div.  878,  103  N. 
Y.  Supp.  391,  reversed  on  other 
grounds  in  (1907)  190  N.  Y.  128,  82 
N.  E.  1093;  Bassett  v.  Wells  (1907)  56 
Misc.  81,  106  N.  Y.  Supp.  1068;  Ker- 
nochan  v.  Whitney  (1908)  125  App. 
Div.  871,  109  N.  Y.  Supp.  721;  Clark 
V.  Kittenplan  (1909)  63  Misc.  122,  118 
N.  Y.  Supp.  404;  Seit^  v.  Faversham 
(1910)  141  App.  Div.  903,  126  N.  Y. 
Supp.  801;  Metropolitan  Trust  Co.  v. 
Rankin  (1911)  74  Misc.  642,  134  N.  Y. 
Supp.    462;    Rasquin    v.    Hamersley 

(1912)  152  App.  Div.  522,  137  N.  Y. 
Supp.  578,  affirmed  without  opinion 
in  (1913)  208  N.  Y.  630,  102  N.  E. 
1112;  Re  Bauerdorf  (1912)  77  Misc. 
655,  138  N.  Y.  Supp.  682;  Re  Cromwell 

(1913)  80  Misc.  606,  192  N.  Y.  Supp. 
553;    Re    Farmers'    Loan    &    T.    Co. 

(1914)  163  App.  Div.  688,  148  N.  Y. 
Supp.  574;  Re  Milnor  (1914)  87  Misc. 
528,  149  N.  Y.  Supp.  1064;  Re  Union 
Trust  Co.  (1915)  89  Misc.  69,  151  N. 
Y.  Supp.  246;  Williams  v.  Van  Wag- 
enen  (1915)  90  Misc.  Ill,  152  N.  Y. 
Supp.  926,  affirmed  in  (1915)  170  App. 
Div.  896,  154  N.  Y.  Supp.  1150,  which 
is  affirmed  without  opinion  in  (1916) 
219  N.  Y.  664, 114  N.  E.  1087;  Brevoort 
V.  Townsend  (1915)  91  Misc.  143,  154 
N.  Y.  Supp.  1031;  Re  Van  Cleef  (1915) 
92  Misc.  689,  157  N.  Y.  Supp.  549;  Re 
Wienholz  (1916)  94  Misc.  65.  157  N. 
Y.  Supp.  677;  Re  Van  Cleef  (1917)  99 
Misc.  405,  163  N.  Y.  Supp.  1098. 

Ohio.— Moon  v.  Hepford  (1895)  2 
Ohio  N.  P.  365.  8  Ohio  Dec.  508. 

Oregon. — Love  v.  Walker  (1911)  59 
Or.  95,  115  Pac.  296. 

Pennsylvania.— Crest  v.  Way  (1837) 
2  Whart.  445;  Miller's  Appeal  (1866) 
52  Pa.  113;  Wistar  v.  Scott  (1884)  105 
Pa.  200,  51  Am.  Rep.  197;  Parkhurst 
V.  narrower  (1891)  142  Pa.  432,  24 
Am.  St.  Rep.  507.  21  Atl.  826. 

Rhode  Island. — Pearce  v.  Rickard 
(1893)  18  R.  I.  142,  19  L.R.A.  472,  49 
Am.  St.  Rep.  755,  26  Atl.  88;  Gammell 


v.  Ernst  (1895)  19  R.  I.  292,  33  Atl. 
222;  Hartwell  v.  Tefft  (1896)  19  R. 
1.  644,  34  L.R.A.  600,  36  Atl.  882. 

Soath  Carolina. — ^Rutledge  v.  Rut- 
ledge  (1838)  Dud.  Eq.  201;  Burleson 
V.  Bowman  (1843)  1  Rich.  Eq.  Ill; 
Corbett  v.  Laurens  (1833)  6  Rich.  Eq. 
301;  Beckam  v.  De  Saussure  (1866) 
9  Rich.  L.  581;  Glenn  v.  Glenn  (1884) 
21  S.  C.  808;  Gourdin  v.  Deas  (1887) 
27  S.  C.  479,  4  S.  E.  64;  Vale  Royal 
Mfg.  Co.  V.  Santee  River  Cypress 
Lumber  Co.  (1909)  84  S.  G.  81,  65  S. 
E.  955;  Carolina  Bond  &  Invest.  Co. 
v..  Caldwell  (1910)  86  S.  C.  831,  68 
S.  E.  640. 

Tennessee. — Ridley  v.  McPherson 
(1897)  100  Tenn.  402,  43  S.  W.  773. 

United  States.  —  Adams  v.  Law 
(1854)  17  How.  417,  421,  15  L.  ed.  149, 
161;  Maxwell  v.  Call  (1828)  2  Brock. 
119,  Fed.  Cas.  No.  9,328. 

England.— Cook  v.  Cook  (1706)  2 
Vem.  545,  23  Eng.  Reprint,  952;  Wyth 
V.  Blackman  (1748)  1  Ves.  Sr.  200,  27 
Eng.  Reprint,  980;  Davenport  v.  Han- 
bury  (1796)  8  Ves.  Jr.  260,  80  Eng. 
Reprint,  1000,  3  Revised  Rep.  91; 
Horsepool  v.  Watson  (1797)  8  Ves. 
Jr.  383,  30  Eng.  Reprint,  1065;  Free- 
man V.  Parsley  (1797)  3  Ves.  Jr.  423. 
30  Eng.  Reprint,  1086;  Sibley  v.  Perry 
*(1802)  7  Ves.  528,  32  Eng.  Reprint, 
211,  6  Revised  Rep.  183 ;  Leigh  v.  Nor- 
bury  (1807)  13  Ves.  Jr.  344,  33  Eng. 
Reprint,  322;  Hampson  v.  Brandwood 
(1816)  1  Madd.  Ch.  881,  56  Eng.  Re- 
print, 140;  Bemward  v.  Mountague 
(1816)  1  Meriv.  421,  35  Eng.  Reprint, 
729;  M'Gregor  v.  M'Gregor  (1839)  1 
De  G.  F.  &  J.  63,  45  Eng.  Reprint, 
282;  Dodsworth  v.  Addy  (1842)  11 
L.  J.  Ch.  N.  S.  382,  6  Jur.  700;  Head  v. 
Randall  (1848)  2  Younge  &  C.  Ch. 
Gas.  231,  68  Eng.  Reprint,  101,  7  Jur. 
298;  Benn  v.  Dixon  (1847)  16  Sim.  21. 
60  Eng.  Reprint,  780.  11  Jur.  812;  Ed- 
wards V.  Edwards  (1849)  12  Beav.  97, 
50  Eng.  Reprint,  997;  Pope  v.  Pope 
(1857)  14  Beav.  594,  51  Eng.  Reprint, 
412,  21  L.  J.  Ch.  N.  S.  276;  Hill  v. 
Nalder  (1852)  22  L.  J.  Ch.  N.  S.  242. 
17  Jur.  224;  Anderson  v.  St.  Vincent 
(1865)  4  Week.  Rep.  804.  2  Jur.  N.  S. 
607;  Ross  v.  Ross  (1856)  20  Beav.  645, 
62  Eng.  Reprint,  753;  Waldron  v. 
Boulter  (1856)  22  Beav.  284,  52  Eng. 
Reprint.  1117;  South  v.  Searle  (1866) 
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2  Jur.  N.  S.  890,  4  Week.  Rep.  470; 
Re  Jones  (1867)  28  Beav.  242,  58  Eng. 
Reprint,  9S;  Maddock  v.  Leggr  (1858) 
25  Beav.  581,  63  Eng.  Reprint,  740; 
Maynard  ▼.  Wright  (1858)  26  Beav. 
286,  68  Eng.  Reprint,  908;  Rhodes  v. 
Rhodes  (1859)  27  Beav.  413,  64  Eng. 
Reprint,  162;  Weldon  v.  Hoyland 
(1862)  4  De  6.  F.  'ft  J.  564,  46  Eng. 
Reprint,  1303,  5  L.  T.  N.  S.  96;  Louis 
V.  Louis  (1863)  9  Jur.  N.  S.  244,  7 
L.  T.  N.  S.  666;  Harrison  v.  Symons 
(1866)  14  Week.  Rep.  969;  Bryden  v. 
Willett  (1869)  L,  R.  7  Eq.  472;  Hob- 
gen  V.  Neale  (1870)  L.  R.  11  Eq.  48, 
40  L.  J.  Ch.  N.  S.  36,  26  L.  T.  N.  S. 
681,  19  Week.  Rep.  144;  Re  Gorlass. 
(1875)  L.  R.  1  Ch.  Div.  460,  45  L.  J. 
Ch.  N.  S.  118,  33  L.  T.  N.  S.  630,  24 
Week.  Rep.  204;  Livesay  v.  Walpole 
(1875)  28  Week.  Rep.  825;  Re  Hopkins 
(1878)  L.  R.  9  Ch.  Div.  181,  47  L.  J. 
Ch.  N.  S.  672,  26  Week.  Rep.  629;  Re 
Warren  (1884)  L.  R.  26  Ch.  Div.  208, 
53  L.  J.  Ch.  N.  S.  787,  50  L.  T.  N.  S. 
454,  32  Week.  Rep.  641;  Edyvean  v. 
Archer  [1903]  A.  C.  379,  72  L.  J.  P. 
C.  N.  S.  86,  89.  L.  T.  N.  S.  4,  19  Times 
L.  R.  561;  Re  Embury  (1913)  109  L. 
T.  N.  S.  511,  68  Sol.  Jo.  49;  Re  John- 
son (1913)  30  Times  L.  R.  200;  Re 
Bumham  [1918]  2  Ch.  196.  i 

Ireland. — Ridgeway  v.  Munkittrick 
(1841)  1  Drury  &  War.  84;  Howard's 
Trusts  (1858)  7  Ir.  Ch.  Rep,  344;  Kav- 
anagh's  Will  (1862)  18  Ir.  Ch.  Rep. 
120;  Re  Harrison  (1879)  Ir.  L.  R.  3  Eq. 
114;  Re  Dixon  (1869)  Ir.  Rep.  4  Eq.  1; 
Donoghue  v.  Brooke  (1875)  Ir.  Rep. 
9  Eq.  489;  Denis's  Trusts  (1875)  Ir. 
R.  10  Eq,  81 ;  Hobbs  v.  Tuthill  [18951 
1  Ir.  R.  115;  Harris  v.  Loftus  [1899] 
1  Ir,  R.  491 ;  Berry  v.  Fisher  [1903]  1 
Ir.  R.  484. 

Canada.  —  Lazier  v.  Robertson 
(1899)  SO  Ont.  Rep.  629. 

In  only  two  instances  (Rembert  v. 
Vftoe  (reported  herewith)  ante,  918, 
and  Hart's  Estate  (1889)  7  Pa.  Co. 
Ct.  369)  ^in  which  the  word  "issue" 
was  used  as  a  word  of  limitation,  has 
it  been  held  to  mean  "heirs  of  the 
body;"  and  it  has,  on  the  contrary, 
been  declared  that  the  word  "issue," 
although  always  including  "heirs  of 
the  body,"  is  not  confined  to  them. 
Black  V,  Cartmell  (1849)  10  B.  Mon. 
(Ky.)   188. 


The  expression  occasionally  to  be 
met  with,  that  the  word  "issue"  may 
mean  descendants  taking  by  right  of 
representation  (e.  g..  Union  Safe  De- 
posit ft  T.  Co.  V.  Dudley  (1908)  104 
Me.  297,  72  Atl.  166),  is  not  to  be  taken 
as  defining  the  meaning  of  the  word, 
but  simply  as  expressing  the  idea  that 
the  right  to  participate  in  a  gift  to 
issue  may  be. qualified  by  expressions 
indicative  of  an  intention  to  make  a 
stirpital  division.    See  IV.,  infra. 

The  word  "issue"  is  a  word  of 
broader  import  than  the  word  "de- 
scendant," and  may  include  the  chil- 
dren of  a  living  parent  as  well  as  the 
children  or  descendants  of  one  who  is 
dead.  Hillen  v,  Iselin  (1896)  144  N. 
Y.  865,  39  N.  E.  368. 

It  may,  however,  receive  from  the 
context,  read  in  the  light  of  such  ex- 
trinsic circumstances  as  are  proper  to 
be  considered,  the  restricted  meaning 
of  "children."  See- 
Connecticut. — Hoadley  v.  Beardsley 
(1915)  89  Conn.  270,  98  Atl.  535. 

Illinois.— Arnold  v.  Alden  (1898) 
173  111.  229,  60  N.  E.  704, 

Indiana.  —  Snyder  v,  Greendale 
Land  Co.  (1910)  48  Ind.  App.  178,  91 
N.  E.  821, 

Iowa.  —  Brisbin  v.  Huntington 
(1906)  128  Iowa,  166,  103  N.  W,  144,  6 
Ann.  Cas.  931. 

Maine. — Union  Safe  Deposit  &  T. 
Co.  V.  Dudley  (1908)  104  Me,  297,  72 
Atl.  166. 

Massachusetts. — Silsbee  v.  Silsbee 
(1912)  211  Mass.  105,  97  N.  E,  758. 

New  Jersey. — Price  v.  Sisson  (1860) 
IS  N.  J.  Eq.  168;  Inglis  v.  McCook 
(1904)  68  N.  J.  Eq.  27,  59  Atl.  680; 
Coyle  V.  Coyle  (1907)  73  N.  J.  Eq.  528, 
68  Atl.  224. 

New  York.— Palmer  v.  Horn  (1881) 
84  N.  Y.  516;  Drake  v.  Drake  (1892) 
134  N.  Y.  220,  17  L.R.A.  664,  32  N.  E. 
114;  Soper  v.  Brown  (1892)  136  N,  Y. 
244,  32  Am.  St.  Rep.  731,  32  N.  E.  768; 
Cochrane  v.  Schell  (1894)  140  N.  Y. 
516,  35  N.  E.  978 ;  (3hwatal  v.  Schrein- 
er  (1896)  148  N.  Y.  683,  43  N.  E.  166; 
Taft  V,  Taft  (1885)  3  Dem,  86;  Daly 
V,  Greenberg  (1893)  69  Hun,  228,  23 
N.  Y.  Supp.  582;  Wright  v,  Mercein 
(1901)  84  Misc.  414,  69  N,  Y,  Supp. 
936;  Morrow  v.  McMahon  (1901)  35 
Misc.  348, 71  N.  Y,  Supp.  961;  Harrison 
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V.  McAdam  (1902)  38  Misc.  18,  76  N. 
Y.  Supp.  701;  Re  Tenney  (1905)  104 
App.  Div,  290,  93  N.  Y.  Supp.  811; 
Bassett  v.  Wells  (1907)  66  Misc.  81, 
106  N.  Y.  Supp.  1068;  Clark  v.  Kitten- 
plan  (1909)  63  Misc.  122,  118  N,  Y. 
Supp.  404;  Seitz  v.  Faversham  (1910) 
141  App.  Div.  903, 126  N.  Y.  Supp.  801; 
Rasquin  v.  Hamersley  (1912)  152 
App.  Div.  522,  137  N.  Y.  Supp.  578, 
affirmed  without  opinion  in  208  N.  Y. 
630,  102  N.  E.  1112;  Re  Farmers' 
Loan  &  T.  Co.  (1914)  163  App.  Div. 
533,  148  N.  Y.  Supp.  574;  Re  Milnor 
(1914)  87  Misc.  528,  149  N.  Y.  Supp. 
1064;  Brown  v.  Tanz  (1917)  176  App. 
Div.  795,  163  N.  Y.  Supp.  372. 

Pennsylvania.  —  Wlstar  v.  Scott 
(1884)  105  Fa.  200,  51  Am.  Rep.  197; 
Duckett's  Estate  (1906)  214  Pa.  362, 
63  Atl.  830. 

Rhode  Island. — Gammell  v.  Ernst 
(1895)  19 1R.  I.  292,  33  Atl.  222. 

South  Carolina. — ^Burleson  v.  Bow- 
man (1843)  1  Rich.  Eq.  Ill;  Duncan 
V.  Harper  (1873)  4  S.  C.  76;  Logan  v. 
Cassidy  (1905)  71  S.  C.  175,  50  S.  E. 
794;  Vale  Royal  Mfg.  Co.  v.  Santee 
River  Cypress  Lumber  Co.  (1909)  84 
S.  C.  81,  65  S.  E.  955;  DixON  v.  PENDLE- 
TON (reported  herewith)  ante,  915; 
Guy  v.  Osborne  (1911)  91  S.  C.  291, 
74  S.  E.  617, 

United  States.  —  Adams  v.  Law 
(1854)  17  How.  417,  421,  15  L.  ed. 
149,  151. 

England. — Williams  v.  Jekyl  (1755) 
2  Ves.  Sr.  681,  28  Eng.  Reprint,  434; 
Bristow  V.  Warde  (1794)  2  Ves.  Jr. 
336,  30  Eng.  Reprint,  660,  2  Revised 
Rep.  235,  21  Eng.  Rul.  Cas.  356; 
Hampson  v.  Brandwood  (1816)  1 
Madd.  Ch.  381,  56  Eng.  Reprint,  140; 
Cursham  v.  Newland  (1835)  2  Bing. 
N.  C.  58,  132  Eng.  Reprint,  23,  4  Mees. 
&  W.  101,  150  Eng.  Reprint,  1359,  2 
Scott,  105,  5  L.  J.  C.  P.  N.  S.  137,  7 
L.  J.  Exch.  N.  S.  212;  M'Gregor  v. 
M'Gregor  (1859)  1  De  G.  F.  &  J.  63, 
45  Eng.  Reprint,  282;  Carter  v.  Bent- 
all  (1840)  2  Beav,  551,  48  Eng.  Re- 
print, 1295,  9  L.  J.  Ch.  N.  S.  303,  4  Jur. 
691 ;  Buckle  v.  Pawcett  (1845)  4  Hare, 
636,  67  Eng.  Reprint,  760,  9  Jur.  891; 
Farrant  v.  Nichols  (1846)  9  Beav.  327, 
50  Eng.  Reprint,  370,  15  L.  J.  Ch.  N. 
S.  259;  Benn  v.  Dixon  (1847)  16  Sim. 
21,  60  Eng.  Reprint,  780,  11  Jur.  812; 


Williams  v.  Teale  (1847)  6  Hare,.  239, 
67  Eng.  Reprint,  1165;  Edwards  v.  Ed- 
wards (1849)  12  Beav.  97,  50  Eng. 
Reprint,  997;  Bryan  v.  Manson  (1852) 

6  De  G.  &  S.  737,  64  Eng.  Reprint, 
1323,  22  L.  J.  Ch.  N.  S.  288,  17  Jur. 
202;  Anderson  v.  St.  Vincent  (1855) 
4  Week.  Rep.  304,  2  Jur.  N.  S.  607; 
Maynard  v.  Wright  (1858)  26  Beav. 
285,  63  Eng.  Reprint,  908;  Rhodes  v. 
Rhodes  (1859)  27  Beav.  418,  54  Eng. 
Reprint,  162;  Weldon  v.  Hoyland 
(1862)  4  De  G.  F.  &  J.  564,  45  Eng. 
Reprint,  1303,  5  L.  T.  N.  S.  96;  Mar- 
shall V.  Baker  (1862)  31  Beav.  608,  54 
Eng.  Reprint,  1275,  9  Jur.  N.  S.  396, 

7  L.  T.  N.  S.  303,  11  Week.  Rep.  78; 
Fairfield  v.  Bushell  (1863)  32  Beav. 
158,  56  Eng.  Reprint,  62;  Martin  v. 
Holgate  (1866)  L.  R.  1  H.  L.  175,  36 
L.  J.  Ch.  N.  S.  789,  16  Week.  Rep.  186; 
Bryden  v.  Willett  (1869)  L.  R.  7  Eq. 
472;  Livesay  v.  Walpole  (1876)  23 
Week.  Rep.  826;  Re  Hopkins  (1878) 
L.  R.  9  Ch.  Div.  181,  47  L.  J.  Ch.  N.  S. 
672,  26  Week.  Rep.  629;  Morgan  v. 
Thomas  (1882)  L.  R.  9  Q.  B.  Div.  643, 
51  L.  J.  Q.  B.  N.  S.  566,  47  L.  T.  N.  S. 
281,  31  Week.  Rep.  106;  Re  Smith 
(1889)  68  L.  J.  Ch.  N.  S.  661;  Re 
Walker  [1897]  2  Ch.  238,  66  L.  J.  Ch. 
N.  S.  622,  77  L.  T.  N.  S.  94,  46  Week, 
Rep.  647;  Re  Birks  [1900]  1  Ch.  417, 
81  L,  T.  N.  S.  741,  69  L.  J.  Ch.  N.  S. 
124;  Bennett  v.  Houldsworth  [1911] 
W.  N.  47,  104  L.  T.  N.  S.  804,  55  Sol. 
Jo.  270;  Re  Bumham  [1918]  2  Ch.  196. 

Ireland. — ^Ridgeway  v.  Munkittrick 
(1841)  1  Drury  &  War,  84;  Re  Dixon 
(1869)  Ir.  Rep.  4  Eq.  1;  Foster  v.  Wy- 
brants  (1876)  Ir.  Rep.  11  Eq.  40;  Re 
Biron  (1878)  Ir.  L.  R.  1  Eq.  258;  Re 
Harrison  (1879)  Ir.  L.  R.  3  Eq.  114; 
Re  Meade  (1881)  Ir.  L.  R.  7  Eq.  51; 
Denis's  Trusts  (1875)  Ir.  Rep,  10  Eq. 
81;  Hobbs  v.  Tuthill  [1896]  1  Ir.  R. 
116;  Harris  v.  Loftus  [1899]  1  Ir. 
R.  491, 

Canada.  —  Montreuil  v.  Walker 
(1911)  3  Ont.  Week.  N.  166,  20  Ont 
Week.  Rep.  269. 

In  Brisbin  v.  Huntington  (1906)  128 
Iowa,  166,  103  N.  W.  144,  5  Ann.  Cas. 
931,'  it  was  said  that  in  England  as  well 
as  in  this  country  there  is  a  strong 
tendency  against  the  broad  construc- 
tion approved  in  earlier  cases,  and 
slight  indications  are  seized  upon  as 
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manifesting  an  intention  on  the  part 
of  the  testator  to  limit  the  meaning  of 
the  term. 

So,  also,  in  Hobbs  v.  Tuthill  [189S] 
1  Ir.  R.  115,  it  is  said  that  the  prima 
facie  meaning  of  the  word  "issae" 
easily  yields  to  an  racplanatory  con- 
text. 

And  in  Livesay  v.  Walpole  (1875) 
23  Week.  Rep.  (Eng.)  825,  it  was  said 
by  Malins,  V.  C,  that  the  inconven- 
ience of  construing  the  word  "issue" 
to  mean  descendants  generally  is  so 
great  that  the  court  lays  hold  of  any 
circumstance  to  cut  it 'down. 

And  in  Palmer  v.  Horn  (1881)  84 
N.  Y.  516,  it  was  said  that  the  word 
■"issue"  will  be  given  the  meaning  of 
children  upon  a  slight  indication  in 
tyther  parts  of  the  will  that  such  was 
the  intention  of  the  testator. 

But  in  Dixon  v.  PENDLsn^ON  (re- 
ported herewith),  ante,  915,  it  is  said 
that  the  words  "child,"  "son,"  "daugh- 
ter," are  the  common  words  in  which 
men  think  and  speak  of  their  imme- 
diate offspring,  and  that  when  the 
"word  "issue"  is  used,  either  in  thought 
or  expression,  it  almost  invariably  de- 
notes an  intention  to  include  not  only 
children,  bat  other  lineal  descend- 
ants; hence  issue  should  not  be.  held 
to  mean  children  unless  the  context 
clearly  Indicates  that  restricted  mean- 
ing. 

In  Re  Van  Cleef  (1917)  99  Misc. 
405,  163  N.  Y.  Supp.  1098,  it  is  said 
that  "an  exception  which  has  almost 
outgrown  the  stem  upon  which  it  was 
grafted  is  that  the  principal  rule 
'yields  to  a  faint  glimpse'  of  a  differ- 
«nt  intention  in  the  will.  In  th« 
search  for  the  'faint  glimpse'  judicial 
zeal  may  often  have  seen  a  light  in 
the  will  which  never  else  were  seen 
on  land  or  sea.  Such  occasional  ex- 
travagance has  been  but  an  amiable 
perversion  of  a  sound  impulse,  for  the 
main  rule  has  often  destroyed  the  ac- 
tual purpose  of  the  testator." 

In  Soper  v.  Brown  (1892)  136  N.  Y. 
244,  3  Am.  St.  Rep.  731.  32  N.  E.  768, 
it  was  said:  "It  is  urged  that  the 
popular  meaning  of  the  word  'issue'  is 
^synonymous  with  child  or  children.  If 
this  were  admitted,  it  would  not  con- 
trol the  construction  of  a  formal  will, 
where  words  are  supposed  to  be  used 


in  their  legal  sense  in  the  absence  of 
a  contrary  indication.  In  a  note  in 
Kent's  Commentaries  (vol.  4,  p.  278), 
said  to  have  been  written  by  the  au- 
thor, it  is  stated  that  the  word  'issue' 
is  generally  used  as  sjmonymous  with 
child  or  children,  and  in  Ralph  v.  Car- 
rick  (1879)  L.  R.  11  Ch.  Div.  882,  48 
L.  J.  Ch.  N.  S.  801,  40  L.  T.  N.  S.  505, 
26  Eng.  Rul.  Cas.  669,  James,  L.  J., 
remarks  that  this  was  its  popular 
meaning.  But  with  great  respect,  I 
am  not  sure  that  this  is  correct  as  a 
general  proposition.  It  is  very  un- 
usual, I  think,  for  a  parent  to  speak 
of  his  children  as  his  issue,  either  dur- 
ing life  or  in  a  testamehtary  in- 
strument. When  one  speaks  of  the 
'issue'  of  a  person  deceased,  I  think 
in  most  cases  he  would  intend  his  de- 
scendants in  every  degree.  In  popular 
language,  if  one  speaks  of  the  issue 
of  a  marriage,  he  probably  n^eans  the 
children  of  the  marriage.  The  col- 
location of  the  words  'issue'  and  'mar- 
riage' makes  this,  in  the  case  sup- 
posed, the  natural  meaning.  It  was- 
said  by  Lord  Loughborough  in  Free- 
man v.  Parsley  (1797)  3  Ves.  Jr.  421, 
SO  Eng.  Reprint,  1085,  that  'in  the 
common  use  of  language  as  well  as  in 
the  application  of  the  word  "issue"  in 
wills  and  settlements,  it  means  all  in- 
definitely. This  sems  to  me  to 
be  nearer  the  truth  than  the  opposite 
view;  or  at  least  I  am  of  the  opinion 
that,  in  the  majority  of  cases,  where 
the  word  'issue'  is  used,  it  is  used  in 
its  legal  sense." 

And  in  Re  Burnham  [1918]  2  Ch. 
(Eng.)  196,  it  was  said  by  Sargarit,  J. : 
"Notwithstanding  the  expression  of 
so  high  an  authority  as  James,  L.  J., 
in  Ralph  v.  Carrick  (1879)  L.  R.  11 
Ch.  Div.  (Eng.)  884,  48  L.  J.  Ch.  N.  S. 
801,  40  L.  T.  N.  S.  605,  25  Eng.  Rul. 
Cas.  669,  I  am  by  no  means  certain 
that  the  legal  meaning  differs  in  this 
respect  from  the  popular  meaning  of 
the  term  so  far  as  it  is  popularly  used 
at  all.  It  is  quite  true  that  a  layman, 
if  asked  what  issue  a  man  has,  might 
probably  reply  by  stating  the  man's 
children,  and  neglecting  any  grand- 
children or  remoter  descendants.  But 
a  slightly  inaccurate  statement  of  the 
kind  is  also  often  made  in  petitions 
and  other  legal  documents  when  it  is 
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said,  and  said  almost  as  a  matter  of 
.  course,  that  there  was  issue  of  a  mar- 
riage a  certain  number  of  children, 
and  no  more.  In  each  case  the  ex- 
planation obviously  is  that  attention 
is  concentrated  on  the  more  immediate 
issue,  and  the  remoter  issue  are  neg- 
lected. If,  however,  the  facts  are 
stated,  not  positively,  but  negatively, 
— ^which  seems  to  me  the  surer  test, — 
I  think  that  ordinary  usage  as  well 
as  legal  usage  is  exactly  the  reverse. 
In  the  case  of  a  family  man  whose 
children  had  all  died  in  his  lifetime, 
but  who  had  grandchildren  who  sur- 
vived him,  I  do  not  think  that  anyone, 
whether 'a  lawyer  or  a  layman,  who 
had  the  facts  present  to  his  mind, 
would  think  of  saying  that  the  per- 
son in  question  had  died  without  is- 
sue, or  had  left  no  issue." 

In  Re  Birks  [1900]  1  Ch.  (Eng.) 
417,  it  is  said  by  Lindley,  M.  R. :  "Al- 
though it  is  true  that  among  lawyers 
'issue'  is  generally  taken  to  mean  de- 
scendants, we  must  not  allow  our- 
selves to  be  misled  by  that.  We  must 
n^ot  start  with  any  predisposition  to 
read  the  word  in  that  way,  but  we 
must  look  at  the  will  and  try  and  see 
whether  the  testator  has  shown  what 
he  meant  when  he  used  the  word." 

In  Phelps  V.  Cameron  (1905)  109 
App.  Div.  798,  96  N.  Y.  Supp.  1014,  it 
was  said  that  although  the  word  "is- 
sue" is  limited  to  children  upon  a 
slight  indication  in  other  parts  of  the 
will,  an  examination  of  the  cases 
shows  no  instance  in  which  the  /court 
has  felt  justified  in  construing  the 
words  in  and  of  themselves  as  limiting 
a  gift  to  the  immediate  children. 

///.  IndUHa  of  intention  tending  to  sup- 
port or  vary  prltna  facie  meaning. 

a.  Use  of  phrase  "lawful  issue." 
The  words  "lawful  issue"  are  not 
sufficient  to  confine  the  issue  to  chil- 
dren.    Harris  v.  Loftus  [1899]  1  Ir. 
R.  491. 

In  Harrell  v.  Hagan  (1908)  147  N. 
C.  Ill,  125  Am.  St.  Rep.  539,  60  S.  E. 
909,  the  court,  in  discussing  the  mean- 
ing of  the  term  "lawful  issue,"  said 
that  no  great  importance  was  to  be 
attached  to  the  use  of  the  word  "law- 
ful." "In  the  absence  of  a  contrary 
intent  clearly  indicated  in  the  will. 


the  term  does  not  at  all  mean  'legit- 
imate,' but  simply  the  person  desig- 
nated by  law  to  take  by  descent.  It 
is  more  frequently  used  in  wills  with- 
out special  meaning  being  intended, 
and  as  a  rule  should  not  be  allowed 
any  controlling  significance." 

b.  Direction  that  they  shall  take  egudtty. 

The  fact  that  an  ultimate  remainder 
to  take  effect  in  the  absence  of  an  in- 
strument of  appointment  is  in  favor 
of  surviving  issue  "equally"  does  not 
show  that  the  word  "issue"  is  not  em- 
ployed in  its  primary  and  usual  sense, 
an  equal  distribution  being  as  natural 
a  provision  in  the  case  of  grandchil- 
dren as  of  children.  Bartlett  v.  Sears 
(1908)  81  Conn.  34,  70  Atl.  33. 

But  a  direction  that  a  division  to  be 
made  twenty-five  years  after  the 
death  of  the  testatrix  among  persons 
described  as  "legal  issue"  of  her  neph- 
ews and  niece  is  to  be  made  "equally" 
is  indicative  of  the  use  of  the  term  in 
a  restricted  sense,  it  being  scarcely 
conceivable  that  the  testator  contem- 
plated such  a  division  among  the  issue 
of  the  nephews  and  niece,  whatever 
the  degree  of  their  relationship  might 
be,  and  as,  jf  the  class  of  distributees 
was  to  be  formed  of  issue  without  re- 
striction in  the  matter  of  degree,  it 
might  well  become  one  of  formidable 
proportions.  Hoadley  v.  Beardsley 
(1915)  89  Conn.  270,  93  Atl.  536. 

o.  Vorce  of  fact  that  unrestricted  con- 
struction permits  parents  aind  chOdren 
to   tahe  conourrently. 

It  is  not  enough  to  limit  the  mean- 
ing of  the  word  "issue"  that  it  is 
against  reason  and  probability  that 
it  could  have  been  intended  that  the 
parent  and  his  children  should  share 
the  estate  equally.  Price  v.  Sisson 
(1860)  13  N.  J.  Eq.  168;  Weehawken 
Ferry  Co.  v.  Sisson  (1864)  17  N.  J. 
Eq.  475 ;  and  see  also,  generally,  cases 
cited  throughout  this  note  in  which 
the  word  "issue"  has  been  given  an 
unrestricted  meaning. 

However,  the  fact  that  children 
would  be  placed  on  a  footing  of  equal- 
ity with  grandchildren  is  a  circum- 
stance to  be  considered.  See  Palmer 
V.  Horn  (1881)  84  N.  Y.  616. 

In  Dixon  v.  Pendleton  (reported 
herewith)  ante,  916,  it  is  said  that  on 
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a  doubtful  construction  between  chil- 
dren and  other  descendants,  it  is  true 
that  the  presumption  of  greater  af- 
fection for  children  should  have 
weight;  but  that  still  greater  weight 
should  be  given  to  the  almost  uni- 
versal inclination  and  custom  of  par- 
ents to  give  the  children  of  a  deceased 
child  an  equal  share  with  a  living 
child. 

41.  Conatruetion    heneficlal    to    teatator'a 
family. 

Each  case  depends  upon  the  pecul- 
iar expression  used  and  the  structure 
of  the  sentence;  but  if  the  case  be 
doubtful,  the  court,  so  far  as  it  can, 
vnll  prefer  that  construction  which 
will  most  benefit  the  testator's  family 
generally,  on  the  supposition  that  this 
must  more  nearly  correspond  with  his 
intention.  Farrant  v.  Nichols  (1846) 
9  Beav.  327,  50  Eng.  Reprint,  870. 

Another  meaning  will  not  readily  be 
given  to  the  word  "issue"  if  the  result 
would  be  to  divert  the  gift  from  the 
direct  line  of  descent.  Rb  Fabmbrs' 
Loan  &  T.  Ck).  (reported  herewith) 
ante,  910. 

«.  Fact   that   Utnited   eonstntctitm   may 
produce  intestacy. 

The  fact  that  a  construction  of  the 
word  "issue"  as  limited  to  "children" 
may  produce  a  partial  intestacy  is  a 
circumstance  to  be  taken  into  consid- 
eration, though  it  may  not  be  suffi- 
cient to  turn  the  scale. 

Thus,  it  has  been  held  that  it  is  not 
enough  to  resolve  an  ambiguity  as  to 
the  meaning  of  the  word  "issue"  that  a 
limited  meaning  put  upon  the  word 
may  involve  an  intestacy.  Re  Timson 
[1916]  2  Ch.  (Eng.)  362,  85  L.  J.  Ch. 
N.  S.  561, 115  L.  T.  N.  S.  55,  60  SoL  Jo. 
526. 

But  it  has  been  held  that  the  word 
"issue"  will  not  be  regarded  as  con- 
fined to  children  where,  under  such 
construction,  there  is  the  possibility, 
and  perhaps  probability,  of  a  partial 
intestacy.  Union  Safe  Deposit  & 
T.  Co.  V.  Dudley  (1908)  104  Me.  297, 
72  Atl.  166. 

f.  Vte  of  phrase  "ismte  hy  marriage." 

It  has  been  laid  down  as  a  rule  of 
construction  that  the  words  "issue  of 
the  intended  marriage,"  used  in  a  mar- 


riage settlement,  should,  in  the  ab- 
sence of  any  indication  in  the  context 
of  a  contrary  intention,  be  construed 
to  mean  children  (Re  Dixon  (1869) 
Ir.  Rep.  4  Eq.  1;  Denis's  Trusts  (1875) 
Ir.  Rep.  10  Eq.  81) ;  but  this  is  dis- 
sented from  in  Hobbs  v.  Tuthill 
[1895]  i  It.  R.  115. 

In  Reed  v.  Braithwaite  (1871)  L.  R. 
11  Eq.  (Eng.)  514,  where  testator 
gave  his  residuary  estate  to  a  cousin 
for  her  sole  use,  adding,  "should  she 
have  any  legal  issue  by  marriage,  then 
after  her  death  the  said  residue  to  be 
divided  amongst  them  equally,  share 
and  share  alike  when  they  attain  the 
age  of  twenty-one  years,"  it  was  held 
that  the  words  "legal  issue  by  mar- 
riage" clearly  meant  "children." 

g.  Use  of  word  "begotten." 

The  words  "of  her  body  begotten" 
cannot  be  taken  as  indicative  of  the 
intent  of  the  testator  to  limit  a  gift 
over  to  the  "issue  of  her  body  begot- 
ten" to  her  immediate  issue,  where  it 
is  apparent  that  the  provision  in  ques- 
tion was  not  the  production  of  a  skilled 
draftsman  or  of  a  person  familiar 
with  legal  terms,  and  a  subsequ4nt 
provision  made  another  disposition  of 
the  property  should  she  "die  without 
issue."  Perry  v.  Bulkley  (1909)  82 
Conn.  15§.  72  Atl.  1014. 

So,  also,  in  Evans  v.  Jones  (1846)  2 
Colly.  Ch.  Cas.  516,  63  Eng.  Reprint, 
840,  where  testator  made  a  bequest  to 
his  brother  and  sisters  for  their  sev- 
eral lives,  share  and  share  alike,  and 
after  the  decease  of  either  of  them, 
then  as  to  the  share  or  shares  of  one 
or  either  of  them  so  dying,  bequeathed 
the  san^e  to  the  "issue  of  the  body  or 
bodies  of  him,  her  or  them  so  dying 
begotten  or  to  be  begotten  by  their 
present  husbands,"  it  was  held  that 
the  words  "begotten  or  to  be  begotten 
by  their  present  husbands"  did  not 
render  it  necessary  to  restrict  the 
meaning  of  the  words  "issue  of  the 
body  or  bodies"  to  "children." 

But  see  as  to  the  use  of  the  word 
"begotten,"  Granger  v.  Granger 
(1896)  147  Ind.  95,  36  L.R.A.  186,  44 
N.  E.  189.  46  N.  E.  80,  in  which  the 
question  was  as  to  the  meaning  of  the 
term  "heirs  of  his  body." 
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H>  A.gea  of  respective  partlea. 

The  relative  ages  of  the  respective 
parties  has  been  regarded  as  a  cir- 
cumstance to  be  taken  into  considera- 
tion, although,  as  the  following  cases 
show,  it  is  by  no  means  conclusive. 

The  fact  that  the  testator  was,  at 
the  date  of  his  will,  sixty-nin'e  years 
old,  while  a  granddaughter  for  whom 
he  made  a  provision  therein  was  thir- 
teen, is  insufficient  to  show  that,  in 
providing  for  her  issue,  he  used  the 
term  as  meaning  children,  although 
he  provided  for  the  event  of  her  dying 
before  him,  leaving  issue.  "All  men 
think  all  men  mortal  but  themselves." 
Bartlett  v.  Sears  (1908)  81  Conn.  34, 
70  Atl.  33. 

In  Wright  v.  Mercein  (1901)  34 
Misc.  414,  69  N.  Y.  Supp.  936,  where 
testatrix  gave  her  son,  an  only  child, 
all  her  property  during  the  term  of 
his  natural  life,  adding:  "Should  my 
son  .  .  .  leave  lawful  issue  at  the 
time  of  his  death  I  request  that  the 
property  real  and  personal  be  divided 
equally  between  such  issue  share  and 
share  alike  when  the  youngest  child 
shall  have  reached  the  age  of  thirty 
years,  and  the  income  of  said  property 
is  lo  be  equally  divided  between  such 
issue  and  used  for  their  support  until 
such  age  shall  be  reached,"  with  a 
limitation  over  should  her  son  die 
without  leaving  lawful  issue, — it  was 
held  that,  taking  into  consideration 
the  fact  that  the  son  was,  at  the  time 
of  the  execution  of  the  will,  forty- 
three  years  old  and  unmarried,  so 
that  the  issue  which  the  testatrix  con- 
templated would  seem  reasonably  not 
to  extend  beyond  his  children,  the  di- 
rection to  distribute  "when  the  young- 
est child  shall  have  reached  the  age 
of  thirty  years,"  and  the  invalidity  of 
the  will  in  case  of  a  broader  construc- 
tion of  the  term  "issue,"  the  word 
"issue"  meant  "children." 

In  Emmett  v.  Emmett  (1901)  67  App. 
Div.  183,  73  N,  Y.  Supp.  614,  where 
a  testatrix,  who  was,  at  the  time  of 
making  her  will,  under  twenty-eight 
years  of  age,  and  who  had  at  that  time 
but  one  child,  a  mere  baby,  gave  her 
residuary  estate  "to  my  lawful  issue, 
to  be  equally  divided  between  them," 
and  gave  to  her  executor  authority  to 
sell  and  reinvest  her  property  "in  such 


manner  as  he  may  deem  most  for  the- 
interest  of  my  child  or  children,"  it 
was  held  that  the  language  employed 
in  the  direction  to  the  executor,  taken 
in  connection  with  the  circumstances 
of  the  case,  which  rendered  it  unlike- 
ly that  the  testatrix  contemplated  the 
necessity  or  propriety  of  providing  fori 
possible  grandchildren  at  the  expense 
of  her  own  children,  the  gift  to  "is- 
sue" must  be  construed  as  one  to  im- 
mediate issue. 

i.  Absence  of  remote  iaaw«  at  thne  of 
making  of  wUl. 

The  fact  that  there  was,  at  the  time 
the  will  was  made,  no  issue  of  de- 
ceased children,  is  indicative  of  an  in- 
tent to  use  the  word  "issue"  in  a  re- 
stricted sense.  Emmett  v.  Emmett 
(1901)  67  App.  Div.  183,  73  N.  Y. 
Supp.  614. 

j.  Use  of  irord  "iaatie"  interohangeahltt 
with  word  "children." 

The  word  "issue"  means  childre» 
where  used  interchangeably  with  the 
word  "children." 

Connecticut. — ^Russell  v.  Hartley 
(1910)  83  Conn.  654,  78  Atl.  820. 

Georgia.— O'Byme  v.  Seeley  (1878> 
61  Ga.  77;  Johnstone  v.  Taliaferro 
(1899)  107  Ga.  6,  45  L.R.A.  95,  32  S. 
E   931 

Illinois.— Arnold  v.  Alden  (1898) 
173  111.  229,  50  N.  E.  704. 

Iowa. — ^Brisbin  v.  Huntington  (1905) 
128  Iowa,  166,  103  N.  W.  144,  5  Ann. 
Gas.  931. 

New  York.— Palmer  v,  Horn  (1880) 
20  Hun,  70,  affirmed  in  (1881)  84  N.  Y. 
516;  Daly  V.  Greenberg  (1893)  69  Hun, 
228,  23  N.  Y.  Supp.  582;  Clark  v.  Kit- 
tenplan  (1909)  63  Misc.  122,  118  N.  Y. 
Supp.  404. 

South  Carolina. — ^Burleson  v.  Bow- 
man (1845)  1  Rich.  Eq.  Ill;  Guy  v. 
Osborne  (1911)  91  S.  C.  291,  74  S.  E. 
617. 

United  States. — Adams  v.  Law 
(1874)  17  How.  417,  15  L.  ed.  149. 

England. — Horsepool  v.  Watson 
(1797)  3  Ves.  Jr.  383,  30  Eng.  Reprint, 
1065;  Swift  v.  Swift  (1836)  8  Sim.  168,. 
59  Eng.  Reprint,  67,  6  L.  J.  Ch.  N.  S. 
376;  Carter  v.  Bentall  (1840)  2  Beav. 
551,  48  Eng.  Reprint,  1295,  9  L.  J.  Ch. 
N.  S.  303,  4  Jur.  691 ;  Goldie  v.  Greaves 
(1844)  14  Sim.  348,  60  Eng.  Reprint,. 
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392;  Buckle  v.  Fawcett  (1846)  4  Hare, 
636,  67  Eng.  Reprint,  760,  9  Jur.  891 ; 
Hedsres  v.  Harpar  (1846)  9  Beav.  479, 
60  Eng.  Reprint,  429,  10  Jur.  578; 
Benn  v.  Dixon  (1847)  16  Sim.  21,  60 
Eng.  Reprint,  780,  11  Jur.  812;  Bryan 
T.  Mansion  (1862)  6  De  G.  &  S.  787,  64 
Eng.  Reprint,  1328,  22  L.  J.  Ch.  N.  S. 
233,  17  Jur.  202 ;  Bradshaw  y.  Melling 
(1853)  19  Beav.  417,  52  Eng.  Reprint, 
412,  28  L.  J.  Ch.  N.  S.  603;  Baker  v. 
Bayldon  (1862)  31  Beav.  209,  54  Eng. 
Reprint,  1118;  Re  Corrie  (1863)  32 
Beav.  436,  65  Eng.  Reprint,  167;  Bry- 
den  V.  Willett  (1869)  L.  R.  7  Eq.  472; 
Re  Hopkins  (1878)  L.  R.  9  Ch.  Div. 
131,  47  L.  J.  Ch.  N.  S.  672,  26  Week. 
Rep.  629;  Re  Birks  [1900]  1  Ch.  417, 
81  L.  T.  N.  S.  741,  69  L.  J.  Ch.  N.  S. 
124. 

Ireland.— Foster  v.  Wybrants  (1876) 
Ir.  Rep.  11  Eq.  40;  Re  Meade  (1881)  Ir. 
L.  R.  7  Eq.  51 ;  Re  Handcock  (1889)  Ir. 
L.  R.  23  Eq.  34. 

The  same  is  true  where  the  word  is 
used  interchangeably  with  the  phrase 
"sons  or  daughters."  See  Farrant  v. 
Nichols  (1846)  9  Beav.  327,  50  Etig. 
ReprinJ,  370,  16  L.  J.  Ch.  N.  S.  269. 

When  a  testator  uses  the  words 
"heirs,"  "issue,"  and  "children"  in- 
discriminately, giving  them  the  com- 
mon and  popular  instead  of  their 
strict  and  legal  meaning,  the  court  is 
warranted  in  reading  them  inter- 
changeably, so  as  to  give  the  will  such 
construction  as  will  best  comport  with 
the  intention  of  the  testator  as  drawn 
from  the  entire  instrument.  Gannon 
V.  Peterson  (1901)  193  111.  372,  55 
L.R.A.  701,  62  N.  E.  210;  Stisser  v. 
Stisser  (1908)  235  111.  207,  85  N.  E. 
240. 

The  word  "issue"  may  be  taken  as 
meaning  "children"  where  they  are 
subsequently  referred  to  as  such. 
Daly  V.  Greenberg  (1893)  69  Hun,  228, 
23  N.  Y.  Supp.  582. 

On  the  other  hand,  the  meaning  of 
the  word  "children"  may  be  enlarged 
and  extended  by  the  use,  in  connec- 
tion therewith,  of  the  word  "issue." 
Wythe  V.  Blackman  (1748)  1  Ves.  Sr. 
200,  27  Eng.  Reprint,  980. 

The  fact  that  the  testator  has  used 
the  word  "issue"  interchangeably  with 
the  word  "children"  in  another  part 
of  the  will  is  not  conclusive.    Dalzell 


V.  Welch  (1828)  2  Sim.  819,  67  Eng. 
Reprint,  808,  29  Revised  Rep.  110. 

Where  there  is  a  direction  that  the 
issue  shall  take  in  equal  shares  if 
more  than  one,  and  if  only  one,  the 
whole  to  such  one  child,  it  is  clear  that 
the  word  "issue"  connotes  children 
only,  and  not  all  descendants.  Burle- 
son V.  Bowman  (1845)  1  Rich.  Eq. 
(S.  C.)  Ill;  Swift  V.  Swift  (1836)  8 
Sim.  168,  59  Eng.  Reprint,  67,  5  L.  J. 
Ch.  N.  S.  376;  Carter  v.  Bentall  (1840) 
2  Beav.  551,  48  Eng.  Reprint,  1295,  9 
L.  J.  Ch.  N.  S.  303,  4  Jur.  691;  Briden 
V.  Willett  (1869)  L.  R.  7  (Eng.)  Eq. 
472;  Re  Hopkins  (1878)  L.  R.  9  Ch. 
Div.  (Eng.)  131,  47  L.  J.  Ch.  N.  S.  672, 
26  Week.  Rep.  629;  Re  Birks  [1900]  1 
Ch.  (Eng.)  417,  81  L.  T.  N.  S.  741,  69 
L.  J.  Ch.  N.  S.  124;  Foster  v.  Wybrants 
(1876)  Ir.  Rep.  11  Eq.  40;  Re  Meade 
(1881)  Ir.  L.  R.  7  Eq.  51;  Re  Hand- 
cock  (1889)  Ir.  L.  R.  23  Eq.  34. 

laatanoes  Im  which  the  words  'Issue" 
and  "ohlldrea"  have  heen  used  inter- 
changeably. 

In  Palmer  v.  Horn  (1881)  84  N.  Y. 
516,  construing  a  direction  to  execu- 
tors to  divide  a  sum  of  money  "into  as 
many  shares  as  there  shall  be  lawful 
issue  of  my  deceased  nephew,  Mat- 
thew Horn  living  at  my  death,  and  to 
invest  the  same  and  apply  the  interest 
and  income  from  each  of  said  shares 
to  the  use  of  each  of  said  children  re- 
spectively, and  as  they  respectively 
depart  this  life,  to  pay  over  the  prin- 
cipal of  said  share  to  their  lawful  is- 
sue, share  and  share  alike,"  it  was 
held  that  the  reference  to  the  issue  of 
the  nephew  as  "said  children"  showed 
that  the  testatrix  used  the  term  "is- 
sue" as  synonymous  with  "children." 

In  Daly  v.  Greenberg  (1893)  69 
Hun,  228,  23  N.  Y.  Supp.  582,  where 
testator  devised  certain  real  estate  to 
a  daughter  for  life,  "and  if  at  the 
time  of  her  death  she  shall  have  law- 
ful issue  then  living  I  devise  to  such 
child  or  children  the  said  house,  lot 
of  ground  and  appurtenances,  to  them 
their  heirs  and  assigns  forever,"  and 
disposed  of  other  parcels  of  real  estate 
to  his  children  in  the  same  language, 
it  was  held  to  be  testator's  intention  to 
use  the  word  "issue"  as  synonymous 
with  "children." 

In  Burleson  v.  Bowman    (1845)   1 
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Rich.  Eq.  (S.  C.)  Ill,  where  testatrix 
bequeathed  the  interest  of  a  sum  of 
money  to  one  for  life,  and  after  her 
death  the  principal  to  her  issue,  "to 
be  equally  divided  amongst  such  issue, 
share  and  share  alike  and  their  issue ; 
and  in  case  of  only  one  child  her  sur- 
viving, then  to  such  only  surviving 
child,"  it  was  held  that  the  limitation 
over  to  one  child  in  case  the  life  bene- 
ficiary should  leave  but  one  surviving 
her  demonstrated  that  by  "issue"  were 
meant  "children;"  and  that  this  con- 
struction was  not  negatived  by  the 
fact  that,  in  other  similar  legacies, 
the  term  "issue"  was  used  without  any 
context  to  restrict  its  meaning. 

In  Guy  V.  Osborne  (1911)  91  S.  C. 
291,  74  S.  E.  617,  where  testator  de- 
vised lands  to  his  nephew  during  his 
life  and  at  his  decease  "to  his  surviv- 
ing issue,"  adding,  "but  should  my 
said  nephew  die  without  any  surviving 
issue  of  his  body,  .  .  .  the  said 
lands  .  .  .  herein  bequeathed  to 
his  children"  should  go  to  others,  it 
was  held  that  the  testator  had  clearly 
indicated  that  he  meant  to  use  the 
words  "his  surviving  issue"  in  the 
sense  of  "his  surviving  children,"  and 
therefore,  that  his  surviving  children 
took  the  remainder  to  the  exclusion  of 
the  children  of  a  child  who  did  not 
survive  him. 

"Issue"  will  be  construed  as  mean- 
ing "children"  where  used  inter- 
changeably with  the  words,  as  in  the 
case  of  a  marriage  settlement  by 
which  property  was  limited  to  the 
children  of  the  intended  marriage  up- 
on the  wife's  death,  "leaving  issue  of 
said  marriage  one  or  more  children." 
Adams  v.  Law  (1854)  17  How.  (U.  S.) 
417,  15  L.  ed.  149. 

In  Horsepool  v.  Watson  (1797)  3 
Ves.  Jr.  383,  30  Eng.  Reprint,  1065, 
where  testatrix  devised  estates  upon 
trust  for  A  and  his  wife  for  life,  and 
after  the  decease  of  the  survivor,  upon 
trust  to  sell  and  apply  the  proceeds 
unto  and  amongst  "all  and  every  the 
issue  child  or  children  male  or  female 
of  the  body  of  the  said"  A  by  his  said 
wife  "and  their  representatives  equal- 
ly share  and  share  alike,"  it  was  held 
that  the  testatrix  herself  had  defined 
the  issue  to  take  as  being  the  child  or 
children  of  A  and  his  wife. 


In  Swift  V.  Swift  (1836)  8  Sim.  168, 
59  Eng.  Reprint,  67,  6  L.  J.  Ch.  N.  S. 
376,  construing  marriage  articles 
by  which  a  reversionary  interest 
in  a  fund  was  agreed  to  be  set- 
tled on  the  husband  for  life,  remain- 
der to  the  wife  for  life,  and,  after  the 
death  of  the  survivor,  on  the  "issue" 
of  the  marriage  living  at  the  death  of 
the  survivor  of  the  husband  and  wife, 
in  equal  shares  if  more  than  one,  but, 
if  but  one,  then  the  whole  was  to  go  to 
such  only  "child,"  it  was  held  that  the 
expression,  "and  if  but  one  the  whole 
to  go  to  such  only  child,"  was  demon- 
strative that  the  word  "issue"  meant 
"children." 

In  Carter  v.  Bentall  (1840)  2  Beav. 
551,  48  Eng.  Reprint,  1296,  9  L.  J.  Ch. 
N.  S.  303,  4  Jur.  691,  where  the  testa- 
tor gave  the  income  of  his  real  and 
personal  estate  to  his  daughter  for  life 
for  her  separate  use,  and  after  her  de- 
cease gave  the  residue  of  his  estate  in 
trust  to  sell  and  pay  half  the  produce 
"to  the  issue"  of  his  daughter  equally, 
to  be  paid  at  twenty-one,  and  if  only 
one  child,  then  to  such  only  child,  and 
directed  the  trustees  to  apply  the  in- 
terest in  the  maintenance  and  Educa- 
tion of  such  issue,-  and,  "in  default  of 
such  issue,"  gave  such  moiety  of  his 
residue  between  his  nephews  and 
nieces  living  at  the,  death  of  his 
daughter,  it  was  held  that  the  use 
which  the  testator  made  of  the  words 
"only  one  child"  and  "such  only  child" 
showed  that  by  the  word  "issue"  he 
meant  "children." 

In  Goldie  v.  Greaves  (1844)  14  Sim. 
348,  60  Eng.  Reprint,  392,  where  testa- 
trix bequeathed  the  use  of  her  per- 
sonal estate  to  her  mother  and  un- 
married sisters  for  life,  and  directed 
that  after  their  death  her  estate  should 
be  divided  among  her  brother  Edward, 
her  sister  Jane,  and  such  other  sister 
or  sisters  who  should  have  been  mar- 
ried, "or  in  case  of  the  death  of  either 
or  any  of  them  leaving  issue,  then  the 
share  of  him  or  her  so  dying  to  go  to 
such  child  or  children  equally  between 
them,"  it  was  held  that  by  the  use  of 
the  term  "such  child  or  children"  the 
testatrix  had  made  it  clear  what  she 
meant  by  the  word  "issue." 

In  Buckle  v.  Fawcett  (1845)  4  Hare, 
636,  67  Eng.  Reprint,  760,  where  the 
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testator  gave  his  estate,  subject  to  the 
payment  of  debts,  legracies,  and  an- 
nuities, to  a  nephew  for  life,  and  upon 
his  decease  to  and  amongst  all  and 
every  of  the  children  of  his  said 
nephew  and  the  issue  of  such  children 
as  should  then  be  dead  as  the  said 
nephew  should  by  deed  or  will  appoint, 
and,  in  default  of  appointment,  to  the 
use  of  all  and  every  the  children  of 
his  said  nephew  or  the  survivors  of 
them  when  and  as  they  should  sever- 
ally attain  their  respective  ages  of 
twenty-one,  but  in  case  the  said 
nephew  should  die  without  leaving 
any  lawful  children  him  surviving,  or, 
there  being  such,  they  should  all  die 
under  twenty-one  years  without  issue, 
then  to  the  children  of  the  testator's 
two  cousins  and  the  survivors  of  them, 
with  the  further  provision  that  "in 
case  any  of  such  children  should  be 
then  dead  leaving  issue  of  his,  her  or 
their  body  or  bodies  lawfully  begot- 
ten, that  then  and  in  such  case  such 
issue  should  have  and  receive  and  be 
entitled  as  well  to  such  original  por- 
tion or  portions,  share  or  shares,  .  .  . 
as  the  father  or  mother  of  such  issue 
so  dying  would  have  been  entitled  to  if 
then  living,"  it  was  held  that  the  gift 
being  first  to  children  and  the  will 
afterwards  speaking  of  the  father  and 
mother  and  their  issue,  it  was  clear 
that  the  word  "issue"  must  be  con- 
strued as  "children." 

In  Farrant  v.  Nichols  (1846)  9  Beav. 
327,  50  Eng.  Reprint,  370,  where  testa- 
tor directed  his  residuary  estate  to  be 
held  in  trust  for  his  three  daughters 
to  transfer  one  moiety  of  their  re- 
spective shares  to  each  on  attaining 
twenty-three,  and  as  to  the  other  moie- 
ty, to  pay  the  Interest  to  his  daughters 
during  their  lives,  and  after  their  re- 
spective decease,  in  trust  for  all  and 
every  "the  respective  issues  of  his 
said  daughters,  whether  sons  or 
daughters,  living  at  the  time  of  the 
respective  deceases  of  his  said  daugh- 
ters in  equal  shares  and  proportions, 
and  to  be  paid  and  payable  if  sons,  on 
their  attaining  their  respective  ages 
of  twenty-one  years,  and  if  daughters, 
at  their  respective  ages  of  twenty- 
three  years;"  but  if  any  or  either  of 
his  said  daughters  should  die  without 
/eaving  any  such  issue,  or.  having  left 


any  issue,  all  such  issue  should  hap- 
pen to  die  before  attaining  their  re- 
spective ages  as  aforesaid,  in  trust  for 
his  surviving  daughter  or  daughters 
and  their  respective  issues,  it  was  held 
that  as  the  testator  spoke  of  the  issue 
of  his  daughters  "whether  sons  or 
daughters,"  and  as  the  subsequent 
phrase  "such  issue"_  is  a  relative  ex- 
pression referring  back  to  the  last 
antecedent,  the  testator  must  be  un- 
derstood to  have  put  his  own  construc- 
tion on  the  word  "issue,"  and  to  have 
meant  the  "sons  or  daughters"  of  his 
daughters,  and  that  the  restriction 
thereby  put  on  the  words  was  not  en- 
larged by  the  gift  over  on  the  daugh- 
ters' dying  without  leaving  "any  is- 
sue." 

In  Hedges  v.  Harpur  (1846)  9  Beav. 
479,  50  Eng.  Reprint,  429,  10  Jur.  578, 
where  the  testator  devised  property  to 
a  daughter  for  life,  and  if  she  died 
leaving  "issue,"  then  to  her  "children," 
it  was  held  that  the  testator  had  evi- 
dently used  the  word  "issue"  in  the 
sense  of  children. 

In  Benn  v.  Dixon  (1847)  16  Sim.  21, 
60  Eng.  Reprint,  780,  11  Jur.  812, 
where  a  testator  gave  all  his  real  and 
personal  property  to  his  wife  for  life 
and  at  her  death,  if  he  left  issue,  to 
the  child  or  children  he  might  have  at 
his  decease,  but  if  he  should  die  with- 
out leaving  issue,  then  to  his  brothers 
and  sisters,  and  further  provided  that 
should  any  of  them  "die  without  leav- 
ing issue,  I  then  give  such  share  or 
shares  to  the  survivor  or  survivors  of 
them;  but  leaving  issue,  I  then  give 
such  share  to  their  children  in  equal 
•proportions,"  it  was  held  that  the 
word  "issue"  meant  "children." 
■  In  Bryan  v.  Mansion  (1852)  5  DeG. 
&  S.  737,  64  Eng.  Reprint,  1323,  22  L.  J. 
Ch.  N.  S.  233,  17  Jur.  202,  where  testa- 
trix gave  a  fund  to  trustees  upon  trust 
to  pay  the  dividends  to  a  niece,  and 
after  her  decease,  if  fier  husband 
should  survive  her  and  she  should 
leave  no  "issue"  living  at  her  decease, 
then  to  the  husband  for  life,  but  if  she 
should  leave  "issue,"  then  upon  trust 
to  pay  a  moiety  of  the  dividends  to  the 
husband  and  to  apply  the  other  moiety 
during  his  life  for  the  benefit  of  "such 
issue"  during  their  minority,  and  after 
the  decease  of  the  niece,  as  to  one 
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moiety  of  the  fund,  and  after  the  de- 
cease of  the  survivor  of  her  and  her 
husband,  then  as  to  the  whole  of  the 
fund,  upon  trust  to  transfer  and  di- 
vide the  same  unto  and  amonj;  the 
"children"  of  the  niece,  the  shares  of 
the  sons  to  be  vested  at  twenty-one 
and  of  daughters  at  that  age  or  mar- 
riage with  consent,  with  survivorship 
in  case  of  the  death  of  any  child  be- 
fore his  portion  should  become  vested, 
with  a  provision  for  maintenance  for 
"children"  during  minority, — it  was 
held  that  the  word  "issue"  obviously 
meant  "children." 

In  Baker  v.  Bayldon  (1862)  31  Beav. 
209,  54  Eng.  Reprint,  1118,  where  tes- 
tator gave  legacies  to  his  nieces,  with 
power  to  his  executors  to  settle  them 
on  his  nieces  for  life,  and  at  their 
deaths  for  the  benefit  of  their  "issues," 
and  also  gave  them  his  residue,  with 
like  power  to  settle  it  on  his  nieces, 
and  for  the  benefit  of  their  "children," 
as  was  by  his  will  before  provided 
with  respect  to  the  specific  portions 
before  given  to  them,  it  was  held  that 
the  testator  had  given  his  own  expla- 
nation that  by  the  word  "issues"  he 
meant  "children." 

In  Re  Corrie  (1863)  32  Beay.  436,  65 
Eng.  Reprint,  167,  where  testator  be- 
queathed his  residuary  personal  estate 
to  his  nephew  and  niece  equally,  and 
after  their  respective  deaths,  amongst 
their  issue,  "if  there  be  any  child  or 
children  to  take  the  share  of  their 
deceased  parent,"  it  was  held  that  the 
word  "issue"  clearly  meant  children. 

In  Bryden  v.  Willett  (1869)  L.  R.  7 
Eq.  (Eng.)  472,  where  testator  gave 
his  residuary  estate  upon  trust  to  pay  ■ 
a  share  of  the  dividends  to  each  of  his 
four  married  sisters  therein  named 
for  their  respective  lives,  directing 
that  when  and  so  soon  as  either  or  any 
of  them  should  die  without  leaving  is- 
sue, the  part  or  share  of  one  so  dying 
should  be  divisible  among  all  the  sur- 
vivors or  survivor  of  his  said  sisters 
"and  the  issue  of  any  who  may  be  then 
dead,  in  equal  parts  or  shares  but 
such  issue  to  take  only  their  respec- 
tive parents'  share  therein,"  and 
when  and  so  soon  as  any  of  said  mar- 
ried sisters  should  die  and  leave  is- 
sue, then  to  pay  the  share  of  the  one 
so  dying  leaving  issue  unto  such  re- 


spective issue,  "if  more  than  one  child 
equally  to  be  divided  between  them 
for  their  respective  absolute  benefit," 
it  was  held  that  the  testator  had  in- 
terpreted his  own  language  and  shown 
that  by  "issue"  he  meant  "children." 

In  Re  Hopkins  (1878)  L.  R.  9  Ch. 
Div.  (Eng.)  131,  47  L.  J.  Ch.  N.  S.  672, 
26  Week.  Rep.  629,  it  was  held  that 
under  a  trust  "for  the  lawful  issue  of 
(a  person  named)  surviving  him, 
equally  to  be  divided  between  them  if 
more  than  one  share  and  share  alike, 
and  if  but  one,  then  for  such  only 
child,"  children  only  might  take,  al- 
though the  effect  was  to  exclude  the 
children  of  a  deceased  child. 

In  Re  Hopkins  (Eng.)  supra,  where 
a  testator  gave  a  fund  in  trust  for  the 
lawful  issue  of  a  certain  person  sur- 
viving him,  "equally  to  be  divided  be- 
tween them  if  more  than  one,  share 
and  share  alike,  and  if  but  one  then 
for  such  only  child,"  with  directions 
as  to  payment  at  twenty-one  or  mar- 
riage, and  a  gift  over  "in  default  of 
issue  of  the  said  [person]  becoming 
entitled  to  the  said"  fund,  it  was  held 
that  the  provision  in  case  of  an  only 
child  showed  that  the  testator  used 
the  word  "issue"  in  the  sense  of  "chil- 
dren," and  that  it  made  no  difference 
that  the  limitation  over  was  expressed 
to  be  in  default  of  issue  rather  than 
in  default  of  "such  issue." 

Where  the  testator  directs  that  the 
issue  shall  take  in  equal  shares  if 
more  than  one,  and  if  only  one,  the 
whole  "to  such  one  child,"  it  is  clear 
that  he  meant  "children"  only,  and  not 
all  descendants.  Re  Birks  [1900]  1 
Ch.  (Eng.)  417,  81  L.  T.  N.  S.  741,  69 
L.  J.  Ch.  N.  S.  124. 

laatanoes  in  which  the  irorda  hkve 
been  held  not  to  have  been  uaed 
interchangeably. 

In  Harrison  v.  Sjrmons  (1866)  14 
Week.  Rep.  (Eng.)  959,  it  was  held 
that  where,  in  a  deed,  a  power  is  given 
to  appoint  among  "issue,"  followed  by 
a  limitation  over  in  their  favor,  an  ac- 
companying declaration  that  the  "chil- 
dren" shall  take  in  equal  shares  did 
not  cut  down  the  strict  technical 
meaning  of  the  word  "issue." 

In  Hall  V.  Hall  (1886)  140  Mass. 
267,  2  N.  E.  700,  where  testator,  who 
had  created  a  trust  for  the  benefit  of 
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his  daugrbters  for  life,  directed  the 
trust  estate  to  be  conveyed  at  the  de- 
cease of  the  surviving  daughter  to  the 
issue  or  children  of  his  said  daughters 
then  living,  "to  be  divided  among  all 
such  issue  or  children,  share  and 
share  alike,  to  them  and  their  respec- 
tive heirs  and  assigns  forever  in  fee 
simple,"  it  was  held  that  the  phrase 
"issue  or  children"  could  not  be  read, 
as  meaning  either  "issue,  or,  in  other 
words,  children,"  or  "child  or  chil- 
dren," but  that  the  words  "issue  or" 
must  be  taken  to  have  been  intended 
to  add  something  to  the  substantial 
meaning  of  the  clause,  and  to  enlarge 
the  scope  of  the  limitation,  and  ac- 
cordingly that  the  children  of  a  daugh- 
ter's deceased  child  were  entitled  to 
participate. 

fc.  1780  0/  toord  "Isaue"  elsewhere  in  a 
limited  eenae. 

Where  the  word  "issue"  is  used  in 
other  parts  of  the  will  as  meaning 
"children,"  it  will  be  presumed  to  have 
been  used  in  that  sense  in  a  connec- 
tion in  which  its  use  is  ambiguous. 
Poster  V.  Wy brants  (1876)  Ir.  Rep. 
11  Eq.  40;  Silsbee  v.  Silsbee  (1912) 
211  Mass.  105,  97  N.  E.  768;  Dennis 
V.  Dennis  (1916)  86  N.  J.  Eq.  428,  99 
Atl.  889;  Duckett's  Estate  (1906)  214 
Pa.  362,  63  Atl.  830.  Thus,  where,  in 
the  first  part  of  a  will,  the  word  "is- 
sue" is  used  equivocally,  and  there  is 
nothing  in  the  immediate  context  to 
fix  its  meaning,  and  in  another  part  of 
the  will  the  word  is  used  in  such  a 
way  as  to  show  that  the  testator  con- 
sidered the  expression  as  equivalent 
to  the  word  "children,"  it  must  be  as- 
sumed that  he  applied  it  in  that  sense 
in  every  part  of  his  will.  Edwards  v. 
Edwards  (1849)  12  Beav.  97,  50  Eng. 
Reprint,  997.  And  in  Re  Birks  [1900] 
1  Ch.  (Eng.)  417,  81  L.  T.  N.  S.  741, 
69  L.  J.  Ch.  N.  S.  124,  reversing  [1899] 
1  Ch.  703,  where  twelve  distinct  lega- 
cies contained  gifts  over  to  the  "issue" 
of  legatees  dying  in  the  testator's  life- 
time, and  except  in  the  case  of  the 
eleventh  legacy  the  gift  over  in  each 
contained  words  clearly  restricting 
"issue"  to  "children,"  but  in  the  elev- 
enth case  the  gift  over  to  "issue"  con- 
tained no  words  of  restriction  what- 
ever, it  was  held  that  tiie  restriction 


of  "issue"  to  "children"  applied  to  the 
gift  over  in  the  eleventh  legacy  as 
well  as  to  the  gifts  over  in  the  other 
legacies.  Where  the  word  "issue"  is 
used  in  a  will  on  several  occasions  as 
equivalent  to  "children"  and  the  issue 
were  in  some  instances  spoken  of  in 
reference  to  their  "parent,"  the  word 
"issue"  must  receive  the  same  con- 
struction throughout  the  will.  Rhodes 
V.  Rhodes  (1859)  27  Beav.  413,  54  Eng. 
Reprint,  162.  Where  the  term  "issue" 
has  been  frequently  and  clearly  re- 
stricted by  a  testator  to  the  meaning 
of  "children,"  and  nowhere  previously 
used  by  him  as  necessarily  equivalent 
to  descendants,  the  court  will  not  put 
an  expanded  construction  upon  the 
word  in  an  ultimate  gift  of  one  legacy. 
Re  Harrison  T1879)  Ir.  L.  R.  8  Eq.  114. 
The  use  in  a  codicil  of  the  terms  "is- 
sue" and  'lawful  issue,"  where  the 
persons  intended  to  be  thus  described 
were  unmistakably  children,  is,  in  the 
absence  of  anything  in  the  will  to  in- 
dicate that  the  term  "legal  issue"  as 
therein  employed  was  used  more  com- 
prehensively, a  strong  indication  that 
the  testatrix  used  the  words  there  in 
the  same  sense.  Hoadley  v.  Beardsley 
(1916)  89  Conn.  270,  98  Atl.  535.  In 
Peel  V.  Catlow  (1838)  9  Sim.  362,  69 
Eng.  Reprint,  400,  7  L.  J,  Ch.  N.  S.  278, 
2  Jur.  759,  where  testatorj  who  had  be- 
queathed a  share  of  his  residuary 
estate  amongst  the  children  of  a  de- 
ceased sister,  directing  that  their 
share  should  be  paid  to  them  at  twen- 
ty-one, and  that  in  case  any  of  them 
should  die  under  that  age,  leaving  is- 
sue, their  share  should  be  paid  to  their 
issue,  or,  in  default  of  issue,  to  the 
surviving  children  and  the  issue  of 
such  of  them  as  should  be  then  dead, 
such  issue  taking  no  greater  share 
than  their  deceased  parents  would, 
have  been  entitled  to  if  living,  be- 
queathed another  share  to  a  sister  for 
life,  and  after  her  death  unto  and 
among  her  issue,  and  to  be  payable  at 
the  like  times  and  with  the  like  bene- 
fit of  survivorship  "and  in  like  man- 
ner" as  was  thereinbefore  expressed 
concerning  the  share  thereinbefore 
given  to  the  children  of  the  deceased 
sister,  it  was  held  that  the  reference 
to    the    former   clause    in    the    will 
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showed  that  the  word  "issue"  was  used 
in  the  sense  of  "children." 

Butt  ^e  same  word  may  on  different 
occasions,  and  from  the  immediate 
context,  have  two  different  meanings 
(Edwards  v.  Edwards  (1846)  12  Beav. 
97,  50  Eng.  Reprint,  997);  and  the 
word  "issue"  may  be  used  in  different 
senses  in  different  parts  of  the  will 
(Williams  v.  Teale  (1847)  6  Hare, 
239,  67  Eng.  Reprint,  1155) ;  Morrow 
V.  McMahon  (1901)  35  Misc.  348,  71 
N.  Y.  Supp.  961.  Hence,  the  use  of  the 
term  "issue"  in  the  restricted  sense 
of  "children"  in  other  parts  of  the 
same  instrument  is  not  conclusive. 
Drake  v.  Drake  (1892)  134  N.  Y.  220, 
17  LJI.A.  664,  32  N.  E.  114;  Head  v. 
Randall  (1843)  2  Younge  &  C.  Gh.  Gas. 
231,  68  Eng.  Reprint,  lOt,  7  Jur.  298; 
Hedges  v.  Harpur  (1846)  9  Beav.  479, 
50  Eng.  Reprint,  429,  10  Jur.  678; 
Carter  v.  Bentall  (1840)  2  Beav.  551, 
48  Eng.  Reprint,  1295;  Re  Warren 
(1884)  L.  R.  26  Gh.  Div.  (Eng.)  208. 
53  L.  J.  Ch.  N.  S.  787,  50  L.  T.  N.  S. 
454,  32  Week.  Rep.  641;  Louis  v.  Louis 
(1863)  9  Jur.  N.  S.  (Eng.)  244,  7  L.  T. 
N.  S.  666. 

So  far  as  may  be  reasonably  pos- 
sible, the  same  construction  should  be 
put  on  the  same  word  wherever  it 
may  occur  in  a  will  or  settlement;  but 
words  are  not  to  be  strained  from 
their  natural  meaning  in  a  collocation 
in  which  they  may  be  found  for  the 
purpose  of  producing  a  fallacious  uni- 
formity. Re  Dixon  (1869)  Ir.  Rep.  4 
Eq.  1. 

The  fact  that  the  testatrix,  in  mak- 
ing a  gift  to  her  own  children,  limited 
such  gift  over  in  case  she  should  die 
without  leaving  "such  issue,"  is  not 
enough  to.  show  that  when  she  made 
use  of  the  word  "issue"  in  other  parts 
of  the  will  she  meant  "children." 
Caulfield  v.  Maguire  (1845)  2  Jones  & 
L.  (Ir.)  176. 

In  Berry  v.  Fisher  [1903]  1  Ir.  R. 
484,  where  testator  bequeathed  a  fund 
upon  trust  to  pay  the  income  to  a 
daughter,  and  in  case  of  her  death 
leaving  issue,  "said  interest  money  to 
be  paid  and  payable  to  such  issue  if 
more  than  one,  share  and  share  alike, 
for  their  support  and  education,  and 
on  their  respectively  attaining  the  age 
of  twenty-one  yean   such  principal 


sum  and  such  other  sum  as  they  or 
their  said  mother  may  be  entitled  unto 
in  this  will  shall  be  divided  among 
them  share  and  share  alike,"  and  also 
directed  that,  in  the  case  of  the  death 
of  any  of  his  children  leaving  lawful 
issue,  the  share  or  shares  of  such 
child  or  children  should  go  respective- 
ly to  the  lawful  issue  of  such  child  or 
^  children  if  more  than  one,  share  and 
share  alike,  it  was  held  that  the  ref- 
erence to  the  mother  of  such  issue  in 
the  clause  above  quoted  was  not  suf- 
ficient to  confine  to  "children"  all  the 
gifts  to  "issue." 

t.  I7«e  correloMvely  *PiUi  word  "parent." 

It  has  become  one  of  the  recognized 
principles  of  construction  in  the  class 
of  cases  comprehended  within  this 
note,  that  where  it  appears  that  the 
words  "parent"  and  "issue"  are  used 
as  correlatives,  aa  where  it  is  directed 
that  the  issue  shall  take  the  share 
which  a  deceased  parent  would  have 
taken  if  living,  the  word  may  be  con- 
strued as  meaning  children.  This  is 
known  as  the  rule  in  Sibley  v.  Perry 
(1802)  7  Ves.  Jr.  522,  82  Eng.  Reprint, 
211. 

Connecticut. — See  Mitchell  v.  Mitch- 
ell (1900)  73  Conn.  803,  47  AU.  322.' 

Georgia. — ^Doe  ex  dem.  Sheftall  v. 
Roe  (1860)  80  Ga.  453. 

Illinois. — Madison  v.  Latmoe  (1897) 
170  HI.  65.  62  Am.  St.  Rep.  356,  48  N. 
E.  556;  Arnold  v.  Alden  (1898)  173 
111.  229,  50  N.  E.  704. 

Iowa. — ^Brisbin  v.  Huntington  (1905) 
128  Iowa,  166,  103  S.  W.  144,  6  Ann. 
Gas.  931;  Homer  v.  Haase  (1916)  177 
Iowa,  115,  168  N.  W.  598. 

Massachusetts. — King  v.  Savage 
(1876)  121  Mass.  303. 

New  Jersey. — Dennis  v.  Dennis 
(1916)  86  N.  J.  Eq.  428,  99  Atl.  889; 
Coyle  V.  Coyle  (1907)  78  N.  J.  Eq.  528, 
68  Atl.  224. 

New  York. — Murray  v.  Bronson 
(1883)  1  Dem.  217;  Cochrane  v.  Schell 
(1894)  140  N.  Y.  516,  86  N.  E.  961. 

Ohio.— Moon  v.  Bedford  (1896)  2 
Ohio  N.  P.  865,^  Ohio  S.  ft  C.  P.  Dec. 
608. 

Pennsylvania.— Nice's  Estate  (1910) 
227  Pa.  76,  76  Atl.  1026. 

South  Carolina.— Brown  v.  McCall 
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(1896)  44  S.  C.  503,  22  S.  B.  823; 
Logan  V.  Cassidy  (1905)  71  S.  C.  175, 
50  S.  E.  794. 

England. — ^Prti«ii  v.  Osborne  (1840) 
11  Sim.  132,  59  Eng.  Reprint,  824; 
Pope  V.  Pope  (1851)  14  Beav.  591,  61* 
Eng.  Reprint^  411,  21  L.  J.  Ch.  N.  S. 
276;  Bradshaw  v.  Melling  (1853)  19 
Bear.  417,  52  Eng.  Reprint,  412,  28  L. 
J.  Ch.  N.  S.  603;  Anderson  v.  St.  Vin- 
cent (1855)  4  Week.  Rep.  304,  2  Jur. 
N.  S.  607;  RosB  v.  Rosa  (1855)  20 
Beav.  645,  62  Eng.  Reprint,  753;  Smith 
V.  Horsfall  (1858). 25  Beav.  628,  53 
Eng.  Reprint,  776;  Rhodes  v.  Rhodes 
(1859)  27  Beav.  413,  54  Eng.  Reprint, 
162;  Tatham  v.  Vernon  (1861)  29 
Beav.  604,  64  Eng.  Reprint,  762,  4  L.  T. 
N.  S.  581,  9  Week.  Rep.  822,  7  Jur,  N.  S. 
815;  Stevenson  v.  Abingdon  (1862)  31 
Beav.  306,  64  Eng.  Reprint,  1156,  9 
Jur.  N.  S.  1063,  9  L.  T.  N.  S.  74,  11 
Week.  Rep.  935;  Fairfield  v.  Bushell 
(1868)  32  Beav.  158,  55  Eng.  Reprint, 
62;  Lamphier  v.  Buck  (1864)  84  L.  J. 
Ch.  N.  S.  650,  6  New  Reports,  196,  2 
Drew  &  S.  484,  62  Eng.  Reprint,  704, 
11  Jur.  N.  S.  837,  12  L.  T.  N.  S.  660,  18 
Week.  Rep.  767;  Martin  v.  Holgate 
(1866)  L.  R.  1  H.  L.  175,  35  L.  J.  Ch. 
N.  S.  789, 15  Week.  Rep.  136;  Heasman 
V.  Pear8e(1871)  L.  R.  7  Ch.  282,  41  L. 
J.  Ch.  N.  S.  705,  26  L.  T.  N.  S.  299,  20 
Week.  Rep.  271;  Re  Smith  (1889)  58 
L.  J.  Ch.  N.  S.  661;  Re  Birks  [1900]  1 
Ch.  417,  81  L.  T.  N.  S.  741,  69  L.  J.  Ch. 
N.  S.  124;  Re  Timson  [1916]  2  Ch.  362. 
85  L.  J.  Ch.  N.  S.  561,  115  L.  T.  N.  S. 
55,  60  Sol.  Jo.  526. 

In  Ross  V.  Ross  (1855)  20  Beav.  645, 
52  Eng.  Reprint,  753,  it  is  sai'd  that  it 
must  be  certain  before  the  rule  in 
Sibley  v.  Perry  can  apply  that  the  tes- 
tator has,  by  the  word  "parent," 
meant  to  signify  the  first  taker,  the 
child  in  the  first  instance. 

The  rule,  however,  is  not  an  inva- 
riable one,  since  the  word  "parent" 
may  be  construed,  in  furtherance  of 
the  intention  of  a  testator,  to  mean 
any  lineal  ancestor  (Basquin  v.  Ham- 
ersley  (1912)  152  App.  Div.  622,  187 
N.  Y.  Snpp.  678,  affirmed  without  opin- 
ion in  (1918)  208  N.  Y.  680,  102  N.  E. 
1112) ;  in  which  case  the  only  effect  of 
the  phrase  is  to  require  a  stirpital  dis- 
tribution. 

It  may  again  be  controlled  by  the 
2  A.L.R.— 60. 


general  effect  and  scope  of  the  whole 
will  and  by  the  use  of  the  word  "issue" 
in  other  parts  of  the  will,  which  may 
enlarge  this  construction  and  restore 
the  word  to  its  original  comprehensive 
meaning.  Majmard  v.  Wright  (1858) 
26  Beav.  285,  63  Eng.  Reprint,  908; 
and  see  also  cases  infra  under  head- 
ing, "Instances  in  which  the  rule  has 
not  been  followed,  or  held  not  to  ap- 
ply." 

The  rule  in  Sibley  v.  Perry  (1802) 
7  Ves.  Jr.  522,  32  Eng.  Reprint,  211, 
which  has  proved  very  useful  in  cases 
where  it  was  desirable  to  exclude  the 
children  of  living  parents  from  partic-  ' 
ipation  in  a  gift  to  issue,  has  been  the 
subject  of  considerable  faultfinding  in 
cases  in  which  the  result  of  its  ap- 
plication was  to  exclude  the  children 
of  deceased  parents.  The  modem 
view  is  that  the  presence  of  a  provi- 
sion that  the  issue  shall  take  the  share 
which  their  parent  would  have  taken 
if  living  is  neither  controlling  nor  does 
it  create  a  presumption  of  intention  to 
use  the  word  "issue"  in  its  restricted 
sense,  but  that  it  is  simply  a  circum- 
stance to  be  taken  into  consideration 
in  ascertaining  the  meaning  of  the 
user. 

In  Re  Timson  [1916]  2  Ch.  (Eng.) 
862,  it  was  said  by  Cozens-Hardy,  M. 
R. :  "There  has  been  a  discussion  as  to 
the  principle  which  ought  to  govern 
us  in  construing  a  will  of  this  kind 
and  the  extent  to  which  what  is  well 
known  in  the  textbooks  as  the  rule  in 
Sibley  v.  Perry  (Eng.)  supra,  or  in 
Pruen  v.  Osborne  (1840)  11  Sim.  132, 
59  Eng.  Reprint,  824,  should  be  adopt- 
ed. That  rule  seems  to  me  to  govern 
the  case  unless  there  is  some  context 
which  enables  us  to  take  a  different 
view.  But  in  saying  that  I  do  not 
mean  that  the  court  must  rely  solely 
upon  that  rule;  regard  must  be  had 
to  the  whole  will.  It  is  a  fallacy  to 
say:  "Look  at  Sibley  v.  Perry — that 
is  a  prima  facie  rule — and  see  wheth- 
er there  is  anything  to  cut  it  down;' 
we  must  consider  the  whole  will." 

The  doctrine  that  the  word  "issue" 
shall  be  restricted  to  parent  when 
used  in  antithesis  to  the  word  "parent" 
is  not  a  rule  of  construction,  but  is 
merely  one  consideration  to  be 
weighed  with  others  in  an  estimate  of 
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a  testator's  meaning.  Sometimea  the 
word  "issue"  may  take  its  color  from 
the  word  "parent,"  and  refer  to  chil- 
dren. Sometimes  the  word  "parent" 
may  take  its  color  from  the  word  "is- 
sue," and  refer  to  all  who  may  occupy 
the  position  of  parent  throughout  the 
line  of  succession.  Re  Farmebs'  Loan 
&  T,  Co.  (reported  herewith)  ante, 
910. 

It  will  not  do  to  start  with  a  pre- 
sumption that  the  case  is  governed  by 
the  rule  in  Sibley  v.  Perry  because  it 
may  have  some  marked  features  in 
common  with  it,  and  then  inquire 
whether  there  is  other  context  suffi- 
cient to  displace  or  override  this  pre- 
sumption. Re  Bumham  [1918]  2  Ch. 
(Eng.)  196. 

The  word  "issue"  when  used  in  re- 
lation to  the  word  "parent"  has  been 
sometimes  construed  as  synonymous 
with  children;  but  this  rule  of  con- 
struction has  not  always  been  fol- 
lowed, and  when  applied  to  wills  eas- 
ily yields  to  slight  considerations  of 
probable  testamentary  intention.  Re 
United  States  Trust  Co.  (1901)  36 
Misc.    378,  73  N.  Y.  Supp.  635. 

Among  the  indications  of  a  con- 
trary intention  which  will  negative 
the  application  of  the  rule  in  Sibley  v. 
Perry  is  the  presence  of  a  limitation 
over  in  default  of  issue.  See  United 
States  Trust  Co.  v.  Tobias  (1888)  21 
Abb.  N.  C.  392,  4  N.  Y.  Supp.  211; 
Harrison  v.  McAdam  (1902)  38  Misc. 
18,  76  N.  Y.  Supp.  701;  Riker  v. 
Gwynne  (1910)  139  App.  Div.  423,  124 
N.  Y.  Supp.  124,  modified  in  (1911) 
201  N.  Y.  143,  94  N.  E.  632;  Ross  v. 
Ross  (1855)  20  Beav.  645,  52  Eng.  Re- 
print, 753,  approved  in  Ralph  v.  Car- 
rick  (1879)  L.  R.  11  Ch.  Div.  873,  48  L. 
J.  Ch.  N.  S.  801,  40  L.  T.  N.  S.  505,  25 
Eng.  Rul.  Cas.  669;  Re  Embury  [1913] 
109  L.  T.  N.  S.  511,  58  Sol.  Jo.  49; 
Kavanagh's  Will  (1862)  Ir.  13  Ch.  Rep. 
120,  set  forth  infra  under  catch  line, 
" — effect  of  limitation  over  in  default 
of  issue." 

And  where  throughout  the  provision 
in  question  there  is  a  very  careful  and 
marked  distinction  between  the  use 
of  the  word  "issue"  and  the  use  of  the 
word  "children,"  and  the  former  word 
is  used  throughout  in  its  strict  mean- 
ing of  descendants  generally,  the  rule 


in  Sibley  ▼.  Perry  does  not  apply.   Re 
Bumham  (Eng.)  supra. 

Oritieiams  of  Sibley  t.  Perry. 

In  Jackson  v.  Jackson  (1891)  153 
Mass.  874,  11  L.R.A.  805,  25  Am.  St. 
■  Rep.  643,  26  N.  E.  1112,  it  is  said:  "We 
think  that,  as  a  matter  of  verbal  con- 
struction, it  would  be  as  easy  and 
natural  to  say  that  where  the  words 
'parents  and  issue'  are  used  in  connec- 
tion with  each  other  the  word  'par- 
ents' means  ancestors,  as  that  the 
word  'issue'  means  children;'  and  in 
the  construction  of  any  instrument  it 
is  always  necessary  to  look  beyond  the 
literal  meaning  of  words.  The  Eng- 
lish decisions  are  collected  in  2  Jar- 
man,  Wills,  5th  ed.  •♦101-107.  They  do 
not  seem  to  be  wholly  satisfactory 
even  to  the  English  judges,  and  in 
Hills  V.  Barnard  (1890)  152  Mass.  67, 
9  L.R.A.  211,  25  N.  E.  96,  we  refused 
to  follow  the  decision  in  Martin  v.  Hol- 
gate  (1866)  L.  R.  1  H.  L.  (Eng.)  175, 
35  L.  J.  Ch.  N.  S.  789,  15  Week.  Rep. 
135,  in  a  case  closely  resembling  that, 
and  reached  a  conclusion  analogous  to 
that  of  the  court  of  appeal  in  Ralph 
V.  Carrick  (1879)  L.  R.  11  Ch.  Div. 
(Eng.)  873,  48  L.  J.  Ch.  N.  S.  801,  40 
L.  T.  N.  S.  605,  26  Eng.  Rul.  Cas.  669. 
The  tendency  of  our  decisions  has 
been  more  and  more  to  construe  'issue' 
where  its  meaning  is  unrestricted  by 
the  context  as  including  all  lineal  de- 
scendants and  importing  representa- 
tions; and  certainly  when  the  issue 
take  as  of  a  particular  time  after  the 
death  of  the  testator,  and  only  the  is- 
sue living  at  that  time  take,  the  issue 
of  deceased  issue  take  by  a  sort  of 
substitution  for  their  ancestors." 

The  supreme  court  of  Maine  has 
also  refused  to  follow  Sibley  v.  Perry 
in  Union  Safe  Deposit  &  T.  Co.  v. 
Dudley  (1908)  104  Me.  297, 72  Atl.  166, 
saying:  "Notwithstanding  the  doc- 
trine of  Sibley  v.  Perry,  we  are  of 
opinion  that  there  is  nothing  in  the 
context  of  this  will  which  necessarily 
or  reasonably  shows  that  the  testator 
intended  to  confine  and  restrict  the 
meaning  of  'issue'  to  children  only. 
He  used  the  words  the  aforesaid  issue 
taking  only  the  deceased  parent's 
share'  only  to  show  his  intention  that 
the  issue  were  to  take  by  right  of  rep- 
resentation, and  not  to  show  that  he 


Digitized  by  VjOOQ IC 


ANNO.— "ISSUE"  USED  AS  WORD  OF  PURCHASE. 


947 


used  the  word  'issue'  as  synonymous 
with  'children.'  He  evidently  meant 
the  same  and  no  more  than  if  he  had 
said,  'the  aforesaid  issue  taking  only 
by  right  of  representation.' " 

Sibley  v.  Perry  was  held  in  United 
States  Trust  Go.  v.  Tobias  (1888)  21 
Abb.  N.  C.  392,  4  N.  Y.  Supp.  211,  not 
to  be  a  controlling  authori^,  the  court 
saying:  "There  is  nothing  decided  in 
the  courts  of  this  state  which  should 
make  it  so,  nor  do  I  perceive  anything 
which  entitles  it  to  be  regarded  as 
such  in  this  country,  whatever  may  be 
the  views  of  the  English  judges  as 
to  its  having  established  a  general 
rule  of  construction  binding  upon 
them." 

In  Coyle  v.  Coyle  (1907)  73  N.  J. 
Eq.  528,  68  Atl.  224,  Learning,  V.  C, 
said,  with  reference  to  the  expression, 
"such  issue  shall  take  the  share  their 
parent  would  have  taken  if  living:" 
"I  do  not  think  I  should  feel  at  liberty 
to  adopt  the  view  that  this  language 
discloses  the  intent  of  the  testator  to 
use  the  word  'issue'  in  the  restricted 
sense  referred  to  with  sufficient  clear- 
ness to  warrant  a  court  in  disregard- 
ing the  natural  significance  of  the 
word  were  it  not  for  the  fact  that  emi- 
nent jurists  have  in  the  past  adopted 
that  view.  In  Sibley  v.  Perry  (1802)  7 
Ves.  Jr.  523,  32  Eng.  Reprint,  211,  Lord 
Eldon  held  the  word  'issue'  similairly 
used  in  a  will  in  collocation  with  the 
word  'parent'  to  be  used  in  the  re- 
stricted sense  of  children,  to  the  ex- 
clusion of  grandchildren.  I  think  it 
may  be  fairly  said  that  this  determi- 
nation of  Sibley  v.  Perry  does  not  ap- 
pear to  have  been  wholly  free  from 
the  influence  of  considerations  arising 
from  other  provisions  of  the  will  and 
circumstances  surrounding  it ;  but  the 
case  appears  to  have  always  stood  as 
authority  for  the  rule  of  construction 
stated,  though  it  has  not  escaped 
severe  criticism." 

In  Dennis  v.  Dennis  (1916)  86  N.  J. 
Eq.  423,  99  Atl.  889,  it  is  said  that 
while  the  case  of  Sibley  v.  Perry  has 
been  much  criticized,  it  has  been  fol- 
lowed with  very  little,  if  any,  diminu- 
tion of  its  force  as  a  precedent. 

In  Ralph  v.  Carrick  (1879)  L.  R.  11 
Ch.  Div.  873,  25  Eng.  Rul.  Gas.  669,  it 
was  said  by  James,  L.J.:     "It  is,  I 


think,  much  to  be  regretted  that  Sib- 
ley V.  Perry  was  ever  made  a  leading 
case,  because,  according  to  the  report 
of  what  Lord  Eldon  himself  said  in 
that  case,  it  is,  to  my  mind,  perfectly 
clear  that  he  never  intended  to  lay 
down  any  general  rule  or  canon  of 
construction,  but  was  dealing  only 
with  the  peculiar  language  of  the  will 
in  that  particular  case.  He  found  one 
clause  in  which  he  considered  that  the 
testator  had  used  the  word  'issue'  to 
signify  children  only,  and  then  he 
said,  'I  give  the  same  meaning  to  the 
word  "issue"  in  other  parts  of  the 
will.'  It  is,  however,  I  think,  settled, 
but  rather  by  the  case  of  Pruen  v.  Os- 
borne (1840)  11  Sim.  132,  59  Eng.  Re- 
print, 824,  than  by  Sibley  v.  Perry, 
that,  as  a  general  rule,  when  you  find 
a  gift  to  a  person  and  then  a  gift  to 
the  issue  of  that  person,  such  issue  to 
take  only  the  parent's  share,  the  word 
'issue'  is  cut  down  to  mean  children.  I 
am  not  sure  that  some  of  the  conse- 
quences of  such  a  rule  have  always  re- 
ceived the  attention  they  ought  to  have 
received.  Suppose  a  man  to  leave  his 
property  to  his  wife  for  lif^  and  at 
her  death  to  all  his  children  then  liv- 
ing and  the  issue  of  such  of  them  as 
should  be  then  dead,  equally  to  be  di- 
vided between  them,  the  issue  of  any 
of  them  who  might  be  then  dead  to 
take  only  their  parent's  share.  Supiwse 
then  his  children  all  to  die  before  the 
period  of  division,  having  had  children 
who  predeceased  them,  leaving  fami- 
lies. The  grandchildren  might  go  to  the 
workhouse,  and  the  family  property  go 
to  a  stranger  under  the  residuary  gift. 
That  seems  a  possible  result  of  that 
rule."  And  in  the  same  case  it  was 
said  by  Brett,  L.  J.:  "I  think,  after 
the  way  in  which  Sibley  v.  Perry 
(1802)  7  Ves,  Jr.  522,  32  Eng.  Re- 
print, 211,  has  been  spoken  of  in  sub- 
sequent decisions,  we  are  not  at  lib- 
erty to  say  that  it  does  not  lay  down 
a  general  rule.  But  I  think  the  fate  of 
that  general  rule  will  be  the  fate 
which  usually  accompanies  a  rule 
which  is  not  liked;  namely,  that  it  will 
be  applied  to  cases  exactly  like  Sibley 
v.  Perry,  and  to  no  others;  or,  in  other 
words,  it  will  be  no  general  rule  at 
all,  and,  after  hearing  what  the  effect 
of  such  a  general  rule  may  be  as  de- 
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scribed  by  Lord  Justice  James,  I 
should  have  no  objection  to  be  present 
at  the  funeral  of  Sibley  v.  Perry." 
But  in  Re  Timson  [1916]  2  Gh.  (Eng.) 
862,  Cozens-Hardy,  M.  R.,  said:  'It 
is  quite  true  that  Brett,  L.  J.,  in  Ralph 
V.  Carrick  (Eng.)  supra,  said  he 
should  be  happy  to  attend  the  funeral 
of  Sibley  v.  Perry,  but  I  am  not  one  of 
those  who  would  like  to  follow  that 
funeral.  I  think  it  is  a  good  rule,  al- 
though like  all  other  rules  of  the  kind 
its  application  may  be  cut  down  by  the 
context  of  the  will." 

In  Re  Embury  [1913]  109  L.  T.  N.  S. 
(Eng.)  611,  58  Sol.  Jo.  49,  it  was  said 
by  Sargant,  J.,  that  the  rule  in  Sibley 
V.  Perry  applies  only  in  ^default  of 
other  indications  to  the  contrary. 

In  Drake  v.  Drake  (1892)  134  N.  Y. 
220,  17  L.R.A.  664,  32  N.  E.  114,  it  was 
said,  with  reference  to  Sibley  v.  Perry: 
"While  that  case  has  been  so  criticized 
or  limited  as  not  to  be  treated  as 
establishing  a  general  rule,  the  propo- 
sition is  not  questioned  that  in  such 
case  in  bequests  and  devises  the  issue 
take  substitutiorially." 

Inatances  Im  whloli  the  rule  lias  been 
Iield  to  control  the  constmotlon. 
In  Sibley  v.  Perry  (1802)  7  Ves.  Jr. 
522,  32  Eng.  Reprint,  211,  testator  di- 
rected the  transfer  of  certain  securi- 
ties to  certain  of  his  relatives  "if  they 
be  living  at  the  time  of  my  decease, 
and  if  all  or  any  of  them '  shall  die 
before  I  do  then  I  will  that  the  lawful 
issue  of  every  one  of  them  so  dying 
before  me  shall  share  and  share  alike, 
have  and  enjoy  that  £1,000  stock 
which  their  respective  parents  if  liv- 
ing would  have  had  and  enjoyed."  In 
the  next  clause  he  made  a  bequest  to  a 
certain  person  if  living  at  the  time  of 
testator's  .death,  "and  to  his  lawful 
issue  share  and  share  alike  if  he  the 
parent  should  then  be  dead."  He 
also  made  bequests  to  "each  of  the 
lawful  issue  of"  certain  persons  men- 
tioned as  being  then  deceased.  It  was 
held  by  Lord  Eldon  that  as,  through- 
out the  will,  the  testator  had  contem- 
plated the  case  of  persons  of  whose 
existence  or  nonexistence  he  was  not 
sure,  giving  to  them  in  the  first  place, 
and  if  they  should  not  be  living  at  the 
time  of  his  decease  substituting  other 
persons  in  their  place,  and  as  it  was 


clear  in  the  second  of  the  clauses 
above  quoted  that  he  did  not  mean 
"grandfather"  by  the  expression  "if 
he  the  parent  should  then  be  dead," 
the  word  "issue"  in  the  first  of  the 
clauses  above  quoted  should  be  read 
as  meaning  children.  The  Lord  Chan- 
cellor said :  "The  clauses  of  this  will, 
to  which  I  have  referred,  shew,  the 
testator  was  likely  to  use  the  words 
'lawful  issue'  as  descriptive  of  chil- 
dren only,  and  the  question  is,  whether 
upon  the  whole  will  taken  together  he 
did  use  them  in  that  sense.  Observe 
the  tenor  and  design  of  the  will.  It 
is  to  give  to  persons  living,  whom  in 
some  instances  he  states,  and  in  others 
conjectures,  to  be  living,  certain 
funds,  if  they  shall  be  alive  at  his 
death ;  and,  if  dead,  to  substitute  their 
issue,  that  is,  children,  in  their  room. 
Then  he  takes  up  the  case  of  those  he 
considers  dead ;  and  gives  to  their  law- 
ful issue.  Is  it  a  strain  beyond  what 
the  court  may  go  in  the  construction 
of  the  will  upon  all  its  parts,  to  say, 
that,  substituting  children  under  the 
words  'lawful  issue'  in  the  room  of 
those  he  knew,  and  of  those  he  con- 
jectured, to  be  dead,  but  whom  he 
would  not  pass  over,  as  they  might  be 
living,  where  he  treats  the  parents  as 
dead,  he  meant  the  same  by  the  same 
words?" 

In  Pope  V.  Pope  (1851)  14  Beav.  591, 
61  Eng.  Reprint,  411,  where  testator 
bequeathed  a  sum  of  consols  to  his 
daughter  for  life,  with  remainder  to 
her  husband  for  life,  and  after  the 
death  of  the  survivor  upon  trust  for 
all  and  every  the  issue  of  his  daugh- 
ter as  should  be  then  living,  and  went 
on  to  provide:  "But  my  will  and  de- 
sire is,  that  in  the  event  of  any  of  the 
issue  of  my  said  daughter  Mary  dying 
in  the  lifetime  of  my  said  daughter 
and  the  said  husband  of  my  said 
daughter,  or  the  survivor  of  them 
leaving  issue,  the  issue  of  such  of  the 
issue  of  my  said  daughter  so  dying 
shall  stand  in  the  place  of  his,  her,  or 
their  parent,  as  to  the  share  which 
such  parent  would  have  been  entitled 
to,  if  such  parent  had  not  departed  this 
life,"  it  was  held,  following  Sibley  v. 
Perry,  that  the  testator  having  spok^ 
of  the  "issue"  of  "issue,"  it  was  plain 
that  he  did  not,  in  the  first  instance, 
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use  the  word  "issue"  in  its  broader 
sense,  and  that  the  expression  "par- 
«nt"  limited  it  to  children. 

In  Bradshaw  v.  Melling  (1863)  19 
Beav.  417,  52  Eng.  Reprint,  412,  23  L. 
J.  Ch.  N.  S.  603,  where  a  testator  gave 
certain  property  {o  eight  persond  by 
name  during  their  respective  lives, 
and,  if  any  of  them  should  die  leaving 
issue,  directed  his  share  to  go  to  "such 
issue  if  more  than  one,  and  if  only 
one,  to  such  only  child"  during  the 
life  of  the  survivor  of  the  eight  per- 
sons, and  after  the  decease  of  the  sur- 
vivor, gave  the  property  to  the  issue  of 
the  eight  persons  then  living,  and  di- 
rected that  they  should  not  take  equal- 
ly, but  only  their  parent's  share,  it  was 
held  that  although  there  were  some 
expressions  in  the  clause  which,  if 
taken  alone,  might  have  warranted  a 
different  construction  upon  the  words, 
the  direction  that  the  issue  should 
take  the  parent's  shar^  cut  down  the 
effect  of  the  word  "issue"  and  re8trict< 
ed  it  to  the  children  of  the  parent  so 
designated ;  and  that  this  construction 
was  confirmed  by  the  circumstance 
that,  in  the  previous  part  of  the  clause, 
where  the  testator  spoke  also  of  issue, 
he  confined  it  to  one  "child." 

In  Anderson  v.  St.  Vincent  (1855)  4 
Week.  Rep.  (Eng.)  304,  2  Jur.  N.  S. 
607,  construing  a  limitation  contained 
in  a  settlement  to  certain  children 
named  therein,  or  such  of  them  as 
should  be  living  at  the  death  of  the 
tenant  for  life,  and  the  issue  of  such 
of  them  as  might  then  be  dead  leaving 
issue,  equally  among  them,  but  so  that 
the  issue  of  any  deceased  child  should 
take  between  them  no  more  than  the 
parent  would  have  taken  if  living,  it 
was  held  by  Stuart,  V.  C,  that  al- 
though he  would  have  been  glad  to 
adopt  a  more  enlarged  construction,  he 
was  not  at  liberty,  upon  the  ground  of 
mere  hardship,  to  depart  from  the  set- 
tled doctrine  that  the  word  "issue," 
use4  in  conjunction  with  that  of  "par- 
ent," implies  children  only,  and  does 
not  include  a  more  remote  descendant. 

In  Smith  v.  Horsfall  (1868)  25  Beav. 
628,  53  Eng.  Reprint,  776,  where  testa- 
tor bequeathed  his  residue  equally  to 
his  five  cousins  who  should  be  living 
at  his  decease,  and  to  the  "issue"  of 
such  of  them  as  should  be  then  dead 


leaving  issue,  share  and  share  alike, 
"such  issue  respectively,  nevertheless, 
taking  between  them  a  parent's  share," 
it  was  held  that  the  word  "issue"  was 
to  be  taken  as  meaning  "children,"  to 
the  exclusion  of  grandchildren. 

In  Rhodes  v.  Rhodes  (1869)  27  Beav. 
413,  64  Eng.  Reprint,  162,  where  testa- 
tor gave  a  sum  of  money  upon  trust 
to  pay  the  interest  to  his  wife  for  life 
and  afterward  unto  his  children  as  his 
wife  should  by  will  appoint,  and  if 
she  should  make  no  disposition,  then 
the  whole  equally  amongst  his  chil- 
dren living  at  the  time  the  same 
should  "become  divisible,  and  the  law- 
ful issue  of  such  of  them  as  shall  be 
then  dead,  share  and  share  alike,"  so 
that  such  issue  take  no  greater  share 
than  his,  her,  or  their  deceased  parent 
or  parents  would  have  taken  if  living, 
it  was  held  that  the  word  "issue"  was 
restricted  to  children. 

In  Tatham  v.  Vernon  (1861)  29 
Beav.  604,  54  Eng.  Reprint,  762,  4  L.  T. 
N.  S.  581,  9  Week.  Rep.  822,  7  Jur.  N.  S. 
816,  where  testator  gave  property  in 
trust  for  his  wife  during  widowhood, 
and  afterward  in  trust  to  convey  and 
divide  amongst  the  children  and  issue 
of  their  children  who  should  be  then 
living  as  tenants  in  common,  the  issue 
of  any  deceased  child  to  take  their 
parent's  share,  it  was  held  that  "issue" 
must  be  read  "children." 

In  Stevenson- V.' Abingdon  (1862)  31 
Beav.  305,  54  Eng,  Reprint,  1166, 
where  testator  gave  his  property  in 
trust  for  his  cousins  living  at  his 
death,  "and  such  of  the  issue  living  at 
my  death  of  any  cousin  or  cousins  of 
mine  .  .  .  who  shall  have  died  in 
my  lifetime  leaving  issue  living  at  my 
death,  as  being  a  male  or  males,  have 
attained  or  shall  attain  the  age  of 
twenty-one  years,  or  being  a  female  or 
females  have  attained  or  shall  attain 
that  age,  or  who  have  married  or  shall 
marry;  such  cousin  or  cousins  and 
issue,  if  more  than  one,  to  take  in 
equal  shares  per  stirpes,"  it  was  held, 
according  to  the  established  rule,  that 
the  reference  to  their  parent's  share 
confined  the  word  "issue"  to  "chil- 
dren." 

In  Lamphier  v.  Buck  (1864)  84  L.  J. 
Ch.  N.  S.  650,  6  New  Reports,  196,  2 
Dr«w  &  S.  484,  62  Eng.  Reprint,  704, 11 
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Jur.  N.  S.  837,  12  L.  T.  N.  S.  860,  18 
Week.  Rep.  767,  where  testator  gave 
his  residuary  estate  amongst  his 
nephews  and  nieces  who  should  be 
living  at  the  time  of  the  failure  of 
prior  gifts,  "and  to  the  issue  of  such 
of  them  as  may  be  dead,  such  issue  to 
be  entitled  to  its  parent's  share  only," 
it  was  held  that  the  direction  that 
such  issue  should  be  entitled  to  its 
parent's  shhre  only  showed  that  those 
who  were  to  take  under  the  term  "is- 
sue" must  be  children  of  the  nephews 
and  nieces. 

In  Martin  v.  Holgate  (1866)  L.  R.  1 
H.  L.  (Eng.)  175,  85  L.  J.  Ch.  N.  S. 
789,  15  Week.  Rep.  135,  where  testator 
gave  his  residuary  estate  in  trust  to 
pay  over  the  income  therefrom  to  his 
wife  during  her  life,  and  after  her 
decease  to  distribute  and  divide  such 
residuary  estate  unto  and  amongst 
such  of  his  four  nephews  and  two 
nieces,  naming  them,  as  should  be  liv- 
ing at  the  time  of  her  decease,  in  equal 
shares  and  proportions  as  tenants  in 
common,  and  not  as  joint  tenants,  add- 
ing, "but  if  any  or  either  of  them 
should  then  be  dead  leaving  issue, 
then  it  is  my  will  and  meaning  that 
such  issue  shall  be  entitled  to  their 
father's  or  mother's  share  but  in  equal 
proportions,"  it  was  held  that  as  the 
"issue"  were  to  take  the  father's  or 
mother's  share,  the  word  "issue"  nec- 
essarily meant  "children." 

In  Re  Smith  (1889)  58  L.  J.  Ch.  N. 
S.  (Eng.)  661,  where  testatrix  be- 
queathed a  fund  upon  trust  for  her 
son  for  life  and  then  "in  trust  for  and 
to  be  equally  divided  between  all  and 
every  my  nephews  and  nieces  .  .  . 
who  shall  be  living  at  the  time  of  the 
death  of  my  said  son  as  aforesaid,  and 
the  issue  of  such  of  them  as  shall  then 
be  dead  leaving  issue  as  tenants  in 
common,  such  issue  nevertheless,  tak- 
ing only  the  share  or  respective  shares 
which  their  deceased  parent  or  par- 
ents would  have  taken  if  living,"  it 
was  held  that  the  word  "issue"  must 
be  confined  to  "children." 

In  Murray  v.  Bronson  (1888)  1  Dem. 
(N.  Y.)  217,  testator  gave  all  his 
estate,  with  certain  exceptions,  upon 
trust  to  divide  from  time  to  time,  as 
soon  and  to  as  large  an  amount  as  its 
condition  might  admit,  among  all  his 


surviving  children  equally  and  the  is- 
sue of  such  as  might  be  dead,  "who  are 
to  take  what  the  parent  of  such  issue 
would  be  entitled  to  if  living."  The 
portions  of  his  daughters  he  directed 
to  be  held  in  trust  to  pay  the  income 
to  each  during  her  natural  life,  and 
"on  her  decease  her  portion  to  be  con- 
veyed and  delivered  to  her  issue,  to  be 
and  belong  to  such  issue  forever," 
adding,  "if  any  of  my  daughters  die 
without  issue  her  portion  shall  there- 
upon belong  to  my  other  children  and 
their  issue,  subject  to  the  restrictions 
and  regulations  aforesaid."  By  codicil 
he  threw  additional  safeguards  around 
the  provisions  made  for  his  daughters, 
and  further  provided :  "If  any  of  my 
daughters  die  without  issue  h<jr  por- 
tion shall  thereupon  belong  to  my  sur- . 
viving  children  in  equal  parts  and  to 
the  issue  of  such  as  are  dead,  who  are 
to  take  what  the  parent  of  such  issue 
would  be  entitled  to  if  living."  It  was 
held  that,  in  view  of  the  limitation 
imposed  upon  the  term  "issue"  by  the 
use  of  the  word  "parent,"  the  trust 
estate  of  a  daughter  dying  without 
issue,  all  her  brothers  and  sisters  be- 
ing dead,  must  be  divided  per  stirpes 
among  the  children  of  such  brothers 
and  sisters,  to  the  exclusion  of  grand- 
children, whether  children  of  living  or 
deceased  parents;  and  that  the  fact 
that  this  interpretation  would  in- 
clude certain  of  testator's  descend- 
ants who,  in  the  event  that  he 
had  died  intestate,  would  have  been 
entitled  to  take  as  his  next  of  kin, 
would  not  justify  any  construction  at 
variance  with  the  plain  import  of  his 
language. 

In  Cochrane  v.  Schell  (1894)  140  N. 
Y.  516,  35  N.  E.  971,  where  testator 
created  a  trust  for  the  benefit  of  a 
daughter  during  her  life,  and  directed 
that  at  her  death  the  trust  estate 
should  be  transferred  to  such  of  cer- 
tain named  grandchildren  as  should  be 
living,  equally,  share  and  share  alike, 
adding,  "but  if  any  of  said  seven 
grandchildren  shall  die  previous  to 
the  decease  of  my  daughter  Sarah 
Ann,  leaving  issue  him,  her,  or  them 
surviving,  then  I  direct  that  such  issue 
shall  take  the  share  to  which  their 
parent  would  have  been  entitled  here- 
under (if  living)  ;  under  this  clause  of 
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my  will,  said  shares  to  be  received  by 
said  grandchildren  for  their  descend- 
ants free  from  any  control  of  claim  of 
any  husband  that  she  or  they  may 
have,"  it  was  held  that  the  context 
showed  that  the  word  "issue"  in  the 
will  meant  "children." 

In  Loeas  V.  Cassidy  (1905)  71  S.  C. 
175,  50  SrE.  794,  where  testator  gave 
a  legacy  "to  the  issue  of  my  sister 
Mary,"  and  further  directed  that  "in 
case  any  of  the  foregoing  legatees  be 
dead,  leaving  issue  him  or  her  sur- 
viving, then  such  issue  shall  represent 
the  deceased  parent,"  it  was  held  that 
the  latter  clause  showed  the  word  "is- 
sue" to  have  been  used  to  denote  chil- 
dren. 

Instanoea   in   wUoh   the   rule  1k*»  not 
beea  followad,  or  held  not  to  applj. 

In  Hills  V.  Barnard  (1890)  152 
Mass.  67,  9  L.R.A.  211,  25  N.  E.  96, 
where  testator  gave  a  share  of  his 
estate  to  such  as  should  be  living  of 
certain  nephews  and  nieces,  "each  in- 
dividual nephew  and  niece  to  take  an 
equal  share,  the  issue  of  any  deceased 
legatee  to  take  his  parent's  legacy,"  it 
was  held  that  the  words  "the  issue  of 
any  deceased  legatee"  should  not  be 
restricted  to  the  children  of  a  de- 
ceased nephew  or  niece. 

In  Re  United  States  Trust  Co. 
(1901)  86  Misc.  378,  78  N.  Y.  Supp. 
635,  wher^  testator  directed  his  ex- 
ecutors to  invest  a  sum  of  money  suf- 
ficient to  produce  a  stated  income,  and 
to  apply  it  to  the  use  of  his  daughter 
so  long  as  she  should  remain  unmar- 
ried, "and  upon  her  marriage  or  de- 
cease to  pay  and  divide  the  said  prin- 
cipal sum  equally  to  and  among  my 
said  daughters  that  shall  then  be  liv- 
ing and  the  issue  of  such  of  my  said 
daughters  as  may  have  then  died  leav- 
ing issue,  such  issue  to  take  the  share 
their  parent  would  have  taken  if  liv- 
ing," it  was  held  that  the  word  "issue," 
as  used  and  intended  by  the  testator, 
meant  "descendants,"  who,  however, 
were  to  take  per  stirpes,  and  not  per 
capita. 

In  Bierly's  Estate  (1898)  7  Pa.  Dist. 
R.  395,  where  testator  gave  a  share  of 
his  personal  estate  in  trust  to  pay  the 
income  to  each  of  his  two  daughters 
for  life,"*nd  the  principal  at  her  death 
to  her  issue  by  her  then  husband,  with 


a  further  provision  that  in  case  of  the 
death  of  a  daughter  "leaving  lawful 
issue  (limited  as  above  written)  then 
such  issue  to  take  the  same  share  to 
which  their  parent  would  have  been 
entitled  if  living;  otherwise  such 
share  to  be  divided  equally  among  my 
remaining  children,"  it  was  held  that 
the  word  "issue"  was  not  synonymous 
with  "children"  because  the  issue 
were  to  take  such  share  as  the  parent 
would  have  taken. 

In  Re  Bumham  [1918]  2  Ch.  (Eng.) 
196,  where  testator  gave  property  to 
trustees  upon  trust  to  pay  the  income 
thereof  to  his  widow  for  life  and  after 
her  death  to  his  daughter  for  life,  and 
after  the  daughter's  death  to  hold  the 
property  in  trust  for  her  "issue"  as 
she  should  appoint,  and  in  default  of 
appointment  in  trust  for  all  her  "chil- 
dren," but  if  there  should  be  no  child 
of  the  daughter  who  should  become 
entitled  to  a  vested  interest,  then  "in 
trust  for  such  of  the  class  of  persons 
following,  namely,  my  brothers  and 
sisters  living  at  the  death  of  the  sur- 
vivor of  my  said  wife  and  daughter 
and  the  issue  then  living  of  my  broth- 
ers and  sisters  dying  in  the  lifetime  of 
the  survivor  of  my  said  wife  and 
daughter  as  shall  attain  the  age  of 
twenty-one  years  distributively,  yet  so 
that  the  issue  shall  participate  only  as 
representing  their  deceased  parents," 
it  was  held  that  if  there  had  been  no 
previous  context  to  the  contrary,  the 
effect  of  the  provision  that  the  issue 
was  to  represent  their  deceased  "par- 
ents" would  probably  have  been  to 
confine  "issue"  to  "children;"  but 
that,  having  regard  to  the  very  careful 
distinction  between  the  use  of  the 
word  "issue"  and  the  use  of  the  word 
"children"  in  the  earlier  parts  of  the 
will,  the  word  "issue"  must  be  taken 
to  include  grandchildren  as  well  as 
children. 

For  another  instance  in  which  the 
use  of  the  word  "parent"  in  connec- 
tion with  the  word  "issue"  was  held 
not  to  limit  the  meaning  of  the  term 
to  children,  see  Dixon  v.  Pendleton 
(reported  herewith)  ante,  915. 

—  effect  of  limitation  over  la  default 
of  leave. 

In  United  States  Trust  Co.  v.  Tobias 
(1888)   21  Abb.  N.  C.  392,  4  N.  Y. 
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Supp.  211,  where  the  testatrix,  having 
eight  children,  directed  that  her  estate 
be  divided  into  as  many  parts,  one  of 
which  she  bequeathed  to  each  child, 
using  the  same  language  in  each  case : 
in  the  case  of  her  daughter  Selina  di- 
recting the  share  to  be  held  upon  trust 
to  apply  the  income  to  the  use  of  such 
daughter  during  her  life,  and  upon  her 
decease  giving  such  share  "unto  the 
child  or  children  of  my  said  daughter 
Selina  living  at  the  time  of  her  de- 
cease and  the  issue  of  any  deceased 
child  or  children  of  my  said  daughter 
Selina,  such  child  or  children  of  my 
said  daughter  Selina  and  the  issue  of 
any  deceased  child  pr  children  of  my 
said  daughter  Selina  to  take  as  tenants 
in  common;  but  so  nevertheless  that 
the  issue  of  any  deceased  child  or  chil- 
dren of  my  said  daughter  Selina  shall 
take  equally  among  them  the  share  or 
shares  only  which  the  parent  or  re- 
spective parents  of  such  issue,  if  liv- 
ing, would  have  taken  at  her  my  said 
daughter  Selina's  decease  such  issue 
representing  the  parent,"  and  further 
provided  that  if  Selina  should  die 
without  leaving  a  child  or  issue  of  any 
deceased  child,  the  principal  of  the 
trust  fund  should  go  to  her  surviving 
child  or  children  living  at  Selina's  de- 
cease and  the  issue  of  any  deceased 
child  or  children,  "such  surviving 
child  or  children  and  the  issue  of  any 
deceased  child  or  children  to  take  as 
tenants  in  common,  but  so  neverthe- 
less that  the  issue  of  any  deceased 
child  or  children  shall  take  equally 
among  them  the  share  or  shares  only 
which  the  parent  or  respective  parents 
of  such  issue,  if  living,  would  have 
taken  at  her  my  said  daughter  Selina's 
decease,  such  issue  representing  the 
parent,"  it  was  held  that,  in  as  much 
as  the  court  would  not  have  been  pre- 
pared to  hold  that  great  grandchildren 
of  the  first  taker  would  not  have  been 
entitled  to  any  part  of  her  share,  a 
like  construction  should  be  given  to 
the  word  "issue"  in  the  ultimate  lim- 
itation, the  provisions  that  the  issue 
of  any  deceased  child  or  children 
should  take  only  the  parent's  share 
being  regarded  as  insufficient  to  limit 
the  meaning  of  the  term  "issue"  to 
"children." 
In  Harrison  v.  McAdam  (1902)  88 


Misc.  18,  76  N.  Y.  Supp.  701,  testator 
devised  his  property  in  trust  to  pay 
one  third  of  the  net  income  to  his  wife 
during  her  life,  and  the  remaining  two 
thirds,  and  upon  the  death  of  his 
widow  all  the  net  income,  to  his  six 
children  during  their  respective  lives, 
and  further  provided:  ^^ter  the 
death  of  my  said  dear  wif  e,^nd  on  the 
death  of  any  of  my  said  dear  children 
leaving  lawful  issue  surviving,  I  here- 
by authorize  and  direct  my  said  execu- 
tors, executrix  and  trustees,  and  the 
survivors  and  survivor,  to  apply  the 
share  of  their  income  of  my  said  estate 
to  which  the  parent  of  such  child  or 
children  was  entitled  under  this,  my 
will,  to  the  use  of  such  child  or  chil- 
dren during  their  respective  minority; 
and  upon  such  child  or  children  at- 
taining full  age  then  I  give,  devise 
and  bequeath  to  each  of  them,  as  capi- 
tal and  absolutely,  their  respective 
proportion  of  that  part  of  my  estate 
to  the  income  of  which  their  deceased 
parent  was  entitled  under  this  my  will. 
But  if  any  of  my  said  children  shall 
die  without  leaving  lawful  issue  sur- 
viving, or  if  such  issue  shall  all  die 
under  the  age  of  twenty-one  years, 
then  it  is  my  will  and  I  do  hereby 
declare,  that  the  share  of  my  estate  (to 
the  income  of  which  such  child  of  mine 
so  dying  without  issue  living  to  the 
age  of  twenty-one  years  was  entitled) 
shall  revert  to  and  become  part  of  my 
residuary  and  other  estate  for  the 
benefit  of  my  other  heirs.  The  pro- 
visions herein  made  for  my  children  to 
be  in  full  bar  of  any  claims  by  them 
against  my  estate."  It  was  held,  in 
order  to  avoid  a  construction  which 
would  exclude  the  child  of  a  deceased 
grandson  of  the  testator  dying  in  his 
father's  lifetime,  and  in  view  of  the 
intention  indicated  by  the  limitation 
over  to  other  heirs,  that  the  substitut- 
ed devise  should  not  take  effect  un- 
less the  line  of  the  testator's  son  be- 
came entirely  extinct;  that  the  use  of 
the  word  "parent"  was  not  sufficient  to 
confine  the  meaning  of  the  word  "is- 
sue" to  children  of  the  first  taker. 

In  Riker  v.  Gwynne  (1910)  139  App. 
Div.  423, 124  N.  Y.  Supp.  124,  modified 
in  (1911)  201  N.  Y.  143,  94  N.  E.  632, 
where  testatrix  left  all  her  real  prop- 
erty to  her  husband  for  life,  or  until 
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his  remarriage,  and  upon  his  death  to 
her  brothers,  with  ihe  proviso  that 
should  either  of  them  die  in  her  life- 
time or  before  the  death  or  remarriage 
of  her  husband,  not  leaving  lawful  is- 
sue him  surviving,  then  the  survivor 
should  take  the  share  which  the  de- 
ceased if  living  would  have  taken,  but 
that  if  the  deceased  should  leave  law- 
ful issue,  such  issue  should  take  their 
parent's  share,  it  was  held  that,  as  it 
was  not  reasonable  to  suppose  that  the 
surviving  brother  would  be  entitled  to 
the  property  to  the  exclusion  of  grand- 
children of  a  deceased  brother,  the 
word  "issue"  should  not  be  limited  to 
children. 

In  Ross  T.  Ross  (1855)  20  Beav.  646, 
52  Eng.  Reprint,  763,  where  testator 
gave  a  fund  upon  trust  for  a  niece  for 
life,  and  after  her  decease  upon  trust 
to  transfer  the  same  to  all  and  every 
the  child  and  children  of  the  said 
niece  who  should  be  living  at  the  time 
of  her  decease,  and  of  the  issue,  if  any 
then  living,  of  such  of  her  children  as 
might  have  died  in  her  lifetime,  each 
of  her  surviving  children  to  take  an 
equal  share,  and  the  issue,  if  more 
than  one,  of  such  of  her  children  as 
may  have  died  in  her  lifetime,  to  take 
equally  amongst  them  a  part  or  share 
which  their  parent  would  have  been 
entitled  to  had  he  or  she  survived  the 
said  niece,  and  if  but  one,  then  to  take 
a  child's  share,  and,  after  making  sim- 
ilar provisions  for  each  of  two  other 
nieces,  .their  children  and  issue  re- 
spectively, went  on  to  provide  that  "in 
case  all  my  said  nieces  shall  depart 
this  life  without  leaving  a  child  or 
issue  of  a  child  living  at  their  respec- 
tive deaths,"  the  trust  fund  should 
sink  into  and  become  part  of  his  resid- 
uary personal  estate,  it  was  held  that 
the  context  took  the  case  out  of  the 
rule  in  Sibley  v.  Perry  (1802)  7  Ves, 
Jr.  622,  32  Eng.  Reprint,  211,  and  that 
the  provision  that  the  issue  should 
take  the  share  of  the  parent  must  be 
taken  merely  to  provide  for  stirpital 
distribution. 

Ross  v.. Ross  (Eng.)  supra,  was  said 
by  James,  L.  J.,  in  Ralph  v.  Garrick 
(1879)  L.  R.  11  Ch.  Div.  878,  48  L.  J. 
Ch.  N.  S.  801,  40  L.  T.  N.  S.  606,  25 
Eng.  Rul.  Gas.  669,  to  have  been  de- 
cided upon  very  sound  principles,  it 


being  a  settled  and  reasonable  rule  of 
construction  that  where  there  is  a  gift 
over  on  the  failure  of  certain  persons, 
the  previous  gift  must,  if  the  words 
reasonably  admit  of  it,  be  construed 
as  a  gift  to  the  same  person.  And  in 
the  same  case  it  was  said  by  Brett, 
L.  J.,  that  Ross  v.  Ross  is  an  authority 
for  holding  that  where  the  word  "is- 
sue" is  used  in  its  more  extended 
meaning  in  the  gift  over,  that  more  ex- 
tend'ed  meaning  is  to  be  carried  back 
to  the  former  part  of  the  will,  though 
the  gift  is  there  in  collocation  with 
"parents." 

In  Re  Embury  [1913]  109  L.  T.  N.  S. 
(Eng.)  611,  where  testator  gave  cer- 
tain property  upon  trust  for  his  wife 
for  life,  and  after  her  death  to  his 
children,  and  if  there  should  be  no 
child,  "then  unto  and  equally  between 
all  such  of  my  brothers  and  sisters 
as  shall  be  living  at  the  decease  of  my 
said  wife  and  the  issue  of  such  one 
or  more  of  them  as  shall  be  then  dead, 
such  issue  to  take  in  equal  proportions 
the  share  or  respective  shares  to  which 
their  deceased  parent  or  parents 
would  have  been  entitled  if  then  liv- 
ing. But  in  case  of  the  decease  of  all 
my  said  brothers  and  sisters  and  their 
issue  in  the  lifetime  of  my  said  wife, 
then"  to  such  persons  as  his  wife 
should  appoint,  or,  in  default  of  ap- 
pointment, to  the  testator's  next  of 
kin, — it  was  held  that  although  there 
was  in  the  iirst  clause  an  ambiguity 
which  might  introduce  the  rule  in  Sib- 
ley V.  Perry,  the  gift  over  had  the 
effect  to  restore  to  the  word  "issue"  its 
original  and  broader  meaning. 

But  in  Re  Timson  [1916]  2  Ch. 
(Eng.)  361,  85  L.  J.  Ch.  N.  S.  561,  115 
L.  T.  N.  S.  65,  60  Sol.  Jo.  626,  affirming 
[1916]  1  Ch.  293,  where  testatrix  gave 
her  residuary  estate  subject  to  a  life 
interest  to  five  named  nephews  and 
nieces,  and  directed  that  if  any  of 
them  should  die  in  the  lifetime  of  the 
tenant  for  life  leaving  lawful  "issue," 
such  issue  should  take  the  share  which 
his,  her,  or  their  deceased  "parent" 
would  have  taken  if  living ;  but  that  if 
any  of  them  should  die  in  the  life- 
time of  the  tenant  for  life  without 
leaving  "issue"  him  or  her  surviving, 
the  share  of  the  one  so  dying  should  be 
divided  amongst  the  survivor  or  sur- 
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Tivors  and  the  "issue"  of  him,  her,  or 
them  80  dying  and  leaving  issue,  it 
was  held  that  the  word  "issue"  in 
each  branch  of  the  clause  must  be 
confined  to  children.  Ross  v.  Ross  and 
Re  Embury  (Eng.)  supra,  were  dis- 
tinguished upon  the  ground  that  in 
each  of  them  not  only  was  there  an 
original  gift  to  the  persons  corre- 
sponding to  the  nephews  and  nieces  in 
the  present  will,  but  there  was  an  orig- 
inal gift  to  their  issue  as  well,  which 
was  not  the  case  in  the  will  under 
construction,  in  which  there  was  no 
original  gift  to  the  issue  at  all. 

In  Kavanagh's  Will  (1862)  13  Ir.  Ch. 
Rep.  120,  where  testator,  who  had 
made  provision  for  divers  nephews 
and  nieces,  went  on  to  provide,  "and 
my  will  and  intentions  are  that  if  any 
or  all  of  my  said  nephews  and  nieces 
shall  leave  legitimate  issue,  that  issue 
respectively  shall  have,  possess  and 
enjoy  the  bequest  which  I  make  and 
intend  for  the  parent  of  such  issue  re- 
spectively as  herein  devised  and  men- 
tioned; but  the  sums  devised  to  such 
of  my  nephews  or  nieces  respectively 
as  shall  not  leave  issue  shall  go  to  the 
survivors  or  survivor  of  my  said 
nephews  and  nieces  and  to  the  issue 
of  same,"  it  was  held  that  although  the 
reference  to  the  parent  in  one  part  of 
the  clause  would  lead  to  the  construc- 
tion that  .  issue  meant  children,  yet 
as  it  could  not  be  considered  to  have 
been  the  intention  of  the  testator  that 
if  the  children  of  a  nephew  or  niece 
had  died  leaving  children,  the  limita- 
,  tion  over  to  the  survivor  of  the 
nephews  or  nieces  and  to  the  issue  of 
same  should  take  effect,  the  word  "is- 
sue" cannot  be  confined  to  "children," 
but  must  be  considered  to  have  been 
used  in  its  natural  and  ordinary  sense, 
and  to  have  intended  remoter  descend- 
ants. 

m.  V«e   correlatioely   xcith   phrase    "fa- 
ttier"  or  "nutther." 

If  the  word  "parent"  confines  the 
word  "issue"  to  the  children  of  the 
taker,  there  is  no  reason  why  the 
words  "the  father  or  mother"  should 
not  also  confine  the  word  "issue"  to 
the  children  of  the  taker.  Arnold  v. 
Alden  (1898)  173  111.  229,  50  N.  E.  704. 

The  word  "issue,"  as  used  in  a  pro- 


vision that  "in  case  any  of  my  sons  or 
daughters  should  intermarry  and  die 
leaving  issue  legally  begotten  they 
shall  not  inherit  theit-  father's  or 
mother's  portion  of  my  estate  before 
they  attain  the  age  of  eighteen  years, 
and  in  case  of  their  death  before  they 
attain  that  age  the  property  of  the 
father  or  mother  so  deceased  shall  re- 
turn to  my  children,"  is  shown  by  the 
context  to  mean  "children."  Doe  ex 
dem.  Sheftall  v.  Roe  (1860)  SO  Ga. 
453. 

n.  Inferences  from  gift  over. 

Where,  after  a  gift  to  issue  there  is 
a  gift  over  in  default  of  such  issue, 
any  implication  that  the  word  "issue" 
was  used  in  the  primary  gift  in  a  re- 
stricted sense  is  rebutted,  as  it  cannot 
be  supposed  that  it  was  intended  that 
the  gift  over  should  take  effect  so  long 
as  there  are  issue  to  take.  See,  in  ad- 
dition to  the  cases  hereinafter  cited, 
the  cases  cited  in  subdivision  III. 
1,  supra,  under  catch  line  "-^  effect  of 
limitation  over  in  default  of  issue." 

The  fact  that  there  is  a  gift  over 
"in  default  of  such  issue"  is  a  strong 
indication  that  a  preceding  gift  to  is- 
sue comprehends  descendants  of  what- 
ever degree.  Re  Van  Cleef  (1916)  92 
Misc.  689,  167  N.  Y.  Supp.  549. 

In  Freeman  v.  Parsley  (1797)  8  Ves. 
Jr.  421,  80  Eng.  Reprint,  1086,  where 
testator  devised  his  estate  upon  trust, 
inter  alia,  to  pay  to  his  half  sister  a 
moiety  of  the  residue,  but  in  case  of 
her  decease,  said  moiety  to  be  equally 
divided  between  her  lawful  issue, 
share  and  share  alike,  and  the  other 
moiety  to  his  first  cousins,  naming 
them,  share  and  share  alike,  "but  in 
case  of  their  decease  or  any  of  them 
such  deceased's  share  to  be  in  like 
manner  divided  among  the  lawful  is- 
sue of  such  deceased  and  in  default  of 
such  issue  then  such  shares  to  be 
equally  divided  among  the  survivors," 
it  was  held  that  there  was  nothing  to 
control  the  prima  facie  meaning  of  the 
word  "issue."  Lord  Loughborough 
said :  "I  very  strongly  suspect  that  in 
applying  that  to  this  will  I  am  not  act- 
ing according  to  the  intention;  but  I 
do  not  know  what  enables  me  to  con- 
trol it.  If  a  medium  could  be  found 
between  a  total  exclusion  of  the  grand- 
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children,  and  the  admission  of  them  to 
share  with  the  parents,  the  nearest 
objects  of  the  testator,  that  would  be 
nearer  the  intention;  as  by  letting  in 
those  whose  parents  were  deceased,  to 
take  the  share  the  parents,  if  living, 
would  have  taken;  but  that  construc- 
tion would  be  setting  up  my  own  con- 
jecture against  the  obvious  sense  of 
the  words.  When  you  put  the  ques- 
tion, whether  he  meant  all  these 
grandchildren  should  take  with  their 
parents,  I  think  he  would  say,  he  did 
not;  yet  if  he  was  asked  the  other  way, 
if  it  should  go  to  the  survivor,  while 
there  was  a  defendant,  I  am  equally 
clear  he  would  not  have  given  it  to  the 
survivor.  They  are  therefore  all  en- 
titled." 

But  where,  after  a  gift  to  the  issue 
of  a  certain  person,  there  is  a  gift  over 
if  he  dies  without  leaving  children,  it 
is  apparent  that  the  word  was  used 
as  equivalent  to  children. 

Thus,  in  Morgan  v.  Thomas  (1882) 
L.  R.  9  Q.  B.  Div.  (Eng.)  643,  51  L.  J. 
Q.  B.  N.  S.  556,  47  L.  T..  N.  S.  281,  81 
Week.  Rep.  106,  where  testator  de- 
vised land  to  his  eldest  son  for  life, 
"'and  after  his  decease  to  his  lawful 
issue  and  their  heirs  forever,  if  any; 
if  he  shall  die  without  leaving  any 
children  born  in  wedlock,"  then  to  an- 
other son,  it  was  held  that  by  the  con- 
tingency upon  which  the  gift  over  was 
to  take  effect,  the  testator  had  trans- 
lated his  own  language  and  shown 
that  by  "issue"  he  meant  "children." 

■o.  Mention  of  iaaue  of  "iBaue,"  or  "chlU 
dren"  or  "descendants"  of  "i»aue." 

Where  a  gift  is  to  issue  and  the  tes- 
tator proceeds  to  speak  of  issue  of  that 
issue,  he  does  not  in  the  first  instance 
use  the  word  "issue"  in  its  most  com- 
prehensive sense.  Rasquin  v.  Ham- 
ersley  (1912)  152  App.  Div.  522,  137 
N.  Y.  Supp.  578,  affirmed  without  opin- 
ion in  208  N.  Y.  630,  102  N.  E.  1112. 

In  Livesay  v.  Walpole  (1875)  SS 
Week,  Rep.  (Eng.)  825,  where  testator 
bequeathed  a  share  of  his  residuary 
personalty  to  the  issue  of  a  daughter, 
and  if  his  daughter  should  die  with- 
out leaving  "issue  or  issue  of  her  is- 
sue," then  over,  it  was  held  to  be  clear 
that  the  word  "issue"  meant  children. 

A  gift  over  in  the  event  of  the  issue 


djring  without  issue  shows  that  the 
word  "issue"  in  the  first  instance 
must  mean  something  else  than  de- 
scendants generally.  Re  Dixon  (1869) 
Ir.  Rep.  4  Eq.  1. 

Where  testator  speaks  of  issue  dy- 
ing without  issue,  the  word  "issue"  in 
the  first  instance  means  children,  but 
in  the  second  instance,  all  issue  gen- 
erally. Re  Corrie  (1868)  82  Beav.  436, 
55  Eng.  Reprint,  167. 

Where  a  testator  speaks  of  the 
"children"  of  "issue"  taking  their  par- 
ents' share,  the  meaning  of  the  word 
"issue"  must  be  cut  down  to  "chil- 
dren," as  otherwise  the  reference  to 
the  children  of  the  issue  would  have 
no  meaning.  Fairfield  v.  Bushell 
(1863)  32  Beav.  158,  55  Eng.  Reprint, 
62. 

Where  the  words  "or  descendants  of 
such"  are  employed  in  connection 
with  the  word  "issue,"  it  indicates 
that  the  word  was  used  as  meaning 
"children,"  since  if  it  had  been  used 
to  denote  an  unbroken  and  indefinite 
succession,  there  would  be  no  sense  in 
adding  such  words,  for  all  would  be 
covered  by  "issue."  Shearer  v.  Miller 
(1898)  185  Pa.  149,  39  Atl.  846. 

p.  lAmitati&n  over  to  "next  of  Mn"  of 
any  deceased. 

In  Palmer  v.  Dunham  (1890)  125  N. 
Y,  68,  25  N.  E.  1081,  affirming  (1889) 
52  Hun,  468,  6  N.  Y.  Supp.  46,  constru- 
ing a  direction  to  invest  a  sum  of 
money  and  pay  over  the  income  there- 
of to  a  niece  during  her  life,  "and 
upon  her  death  to  pay  over  said  prinoir 
pal  sum  to  her  lawful  issue,  share  and 
share  alike,"  read  in  connection  with 
a  provision  in  the  residuary  clause  by 
which  the  testatrix  directed  that  "in 
case  of  the  death  of  any  of  the  bene- 
ficiaries or  persons  entitled  to  share 
in  the  investments  herein  directed  to 
be  made  before  the  time  limited  for 
the  payment  thereof,  my  will  is  that 
the  same  be  paid  over  to  their  next 
of  kin  as,  according  to  the  Statute 
of  Distributions,  their  personal  estate 
would  be  divided  and  distributed,"  it 
was  held  to  be  the  evident  intention 
that  the  fund  invested  should,  upon 
the  death  of  the  niece,  pass  to  the  chil- 
dren of  that  niece  who  were  living 
when  the  will  was  made,  and  the  next 
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of  kin  of  any  of  them  who  subsequent- 
ly died. 

q.  SUsceUaneoua. 

The  words  "whether  male  or  female" 
are  applicable  to  grandchildren  as 
well  as  to  children,  and  therefore 
prove  nothing.  Hobbs  v.  Tuthill 
[1895]  1  It.  R.  115. 

It  is  not  possible  to  construe  the 
word  "issue"  as  meaning  children, 
where  the  gift  to  issue  is  expressly 
conditioned  upon  the  contingency  that 
there  are  no  children.  Sumner  v. 
Westcott  (1912)  86  Conn.  217,  84  Atl. 
921. 

The  court  may  be  influenced  to- 
ward a  construction  of  the  word  in  a 
limited  sense  by  the  fact  that  the  lega- 
tees take  interests  vesting  at  birth, 
and  not  contingent  upon  surviving  a 
tenant  for  life,  so  that  the  effect  of 
such  construction  will  not  be  to  ex- 
clude from  participation  the  offspring 
of  parents  dying  in  the  life  tenant's 
lifetime.  Re  Harrison  (1879)  Ir.  L.  R. 
3  Eq.  114. 

The  word  "issue"  as  used  in  a  mar- 
riage settlement  in  which  it  is  re- 
ferred to  issue  "living  in  the  lifetime 
of  the  husband  or  born  in  a  reasonable 
time  after  his  death,"  naturally  im- 
ports children.  Thompson  v.  Simpson 
(1841)  1  Drury&War.  (Ir.)  459. 

It  has  been  said  to  be  a  settled  rule 
that  where  a  will  is  capable  of  two 
constructions,  one  of  which  would  ex- 
clude the  issue  of  a  deceased  child  and 
the  other  permit  such  issue  to  par- 
ticipate in  a  remainder  limited  upon 
a  life  estate  given  to  the  ancestor,  the 
latter  should  be  adopted  (Soper  v. 
Brown  (1892)  136  N.  Y.  244,  32  Am. 
St.  Rep.  731,  32  N.  E.  768) ;  but  in- 
stances may  be  found  to  the  contrary. 

r.  Additional  instances  in  which  context 
has  teen  held  not  to  restrict  meaning 
of  word  "issue." 

In  Jackson  v.  Jackson  (1891)  153 
Mass.  374,  11  L.R.A.  305,  25  Am.  St. 
Rep.  643,  26  N.  E.  1112,  where  testator 
gave  a  sum  of  money  in  trust  to  pay 
the  income  to  a  certain  woman  during 
life,  and  on  her  death  to  pay  the  prin- 
cipal "to  her  issue,"  adding,  "and  if 
she  should  survive  her  said  husband 
and  should  leave  no  issue,  I  give  this 
$10,000  at  her  death  to  all  my  chil- 


dren then  living  and  the  issue  of  any 
deceased  child;  such  issue  to  take  as- 
hy right  of  representation  the  sharea 
of  their  respective  parents,"  it  was 
held  that  the  will  contained  no  evi- 
dence of  a  contrary  intention  suffi- 
cient to  rebut  the  presumption  that 
the  issue  of  the  life  tenant  should  in- 
clude all  lineal  descendants,  exclud- 
ing the  issue  of  living  issue. 

In  Inglis  V.  McCook  (1904)  68  N.  J. 
Eq,  27,  59  Atl.  630,  where  testator 
gave  half  of  his  residuary  estate  upon 
trust  to  pay  over  the  net  income  to 
his  wife  during  her  life,  "and  upon 
her  death  to  divide  the  same  among 
my  lawful  issue  or  to  trustees  for 
their  use  respectively  as  my  said  wife 
shall  direct  by  any  last  will  or  testa- 
ment duly  executed,  and  in  default  of 
any  such  will  I  give  the  same  to  the 
same  persons  who  shall  then  be  en- 
titled to  the  other  undivided  half  of 
said  residuary  mentioned  in  the  next 
clause  of  this  will,  to  be  distributed  in 
the  same  proportions  and  held  upon 
the  same  trusts  and  with  like  powers 
as  are  therein  mentioned," — ^the  clause 
referred  to  directing  the  remaining 
half  of  his  residuary  estate  to  be  di- 
vided into  as  many  shares  as  he  might 
leave  children  him  surviving  and  chil- 
dren then  deceased  leaving  issue  him 
surviving,  and  giving  one  of  these 
shares  to  be  divided  equally  among 
the  issue  of  each  of  his  then  deceased 
children  per  stirpes,  and  not  per  cap- 
ita, and  the  shares  of  the  living  chil- 
dren to  be  held  upon  trust  for  life, 
with  testamentary  power  of  distribu- 
tion among  his  or  her  lawful  issue, 
and  in  default  of  appointment  to  such 
issue,  to  be  divided  among  them  per 
stirpes,  and  not  per  capita, — it  was 
held  that  the  inference  sought  to  be 
drawn  from  the  fact  that,  in  case  of 
failure  to  appoint,  his  grandchildren  . 
would  not  obtain  an  immediate,  but 
only  a  remote  and  precarious,  interest^ 
was  not  sufficient  reason  for  attribut- 
ing to  the  word  "issue,"  as  used  in 
the  provision  giving  the  widow  the 
power  of  appointment,  any  restricted 
meaning,  and  that  it  therefore  in- 
cluded testator's  grandchildren,  al- 
though children  of  a  living  child. 

In    Security   Trust   Co.   v.   Lovett 
(1911)  78  N.  J.  Eq.  445,  79  Atl,  616, 
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-where  testator  gave  all  h^s  estate  to 
his  wife  for  life,  and  directed  that 
after  her  decease  his  real  estate  be 
■sold  and  the  proceeds  divided  between 
his  children,  naming  them,  and  the 
•children  of  the  deceased  daughter, 
who  were  to  take  the  share  which  their 
mother  would  have  been  entitled  to  if 
living,  and  added:  "Should  either  of 
my  above-named  children  die  leaving 
issue,  it  is  my  will  that  the  portion 
herein  devised  or  bequeathed  to  such 
-child  or  children  shall  be  equally  di- 
vided between  their  issue,"  it  was  held 
that  tiiere  was  nothing  in  the  will 
from  which  it  might  be  properly  de- 
termined that  the  word  "issue"  was 
used  by  testator  with  any  restricted 
meaning,  and  therefore,  that  the 
grandchildren  of  testator's  children 
were  entitled  to  share  in  the  distri- 
bution. 

In  Tantum  V.  Campbell  (1914)  83 
N.  J.  Eq.  361,  91  Atl.  120,  where  tes- 
tator devised  certain  land  to  his 
daughter  for  life,  and  after  her  de- 
cease "to  the  lawful  issue  of  her  body 
begotten  her  surviving,  to  hold  in 
equal  shares  as  tenants  in  common  in 
fee  simple,"  with  a  limitation  over  in 
case  of  her  death  without  lawful  issue 
of  her  body  begotten  her  surviving, 
it  was  held  that,  as  there  was  noth- 
ing to  indicate  an  intention  on  the 
part  of  the  testator  to  limit  the  con- 
tingent remainder  in  the  estate  de- 
vised to  the  children  only  of  his 
daughter,  the  word  "issue"  must  be 
given  its  usual  significance,  and  must 
be  held  to  include  all  of  the  daughter's 
descendants. 

In  Drake  v.  Drake  (1892)  134  N.  Y. 
220,  17  L.R.A.  664,  32  N.  E.  114,  it 
was  held  that  the  words  "lawful  is- 
sue" in  a  will  giving  one  a  power  to 
appoint  to  "all  or  any  or  either  of" 
testator's  sisters,  "or  to  all  or  any  or 
either  of  the  lawful  issue  of"  said  sis- 
ters, were  not  restricted  in  meaning  by 
a  devise  over  to  the  issue  of  testator's 
sisters  in  default  of  appointment,  in 
which  the  word  "issue"  was  used  in 
its  restricted  sense  of  "children,"  the 
term  "lawful  issue"  having  been  used 
in  its  unconfined  sense  in  other  parts 
of  the  will,  and  there  being  reasons 
why  the  testator  desired  to  place  the 
donee  of  the  power  in  a  position  to 


command  the  respect  of  the  possible 
appointees. 

In  Soper  v.  Brown  (1892)  136  N.  Y. 
244,  3  Am.  St.  Rep.  731,  32  N.  E.  768, 
where  a  testator  devised  real  estate 
upon  trust  for  a  daughter  during  her 
life,  and  directed  that  upon  her  death 
it  should  go  "in  fee  simple  as  tenants 
in  common  to  the  lawful  issue  of  my 
said  daughter  Eliza,  if  more  than  one 
share  and  share  alike,  and  for  want 
or  in  default  of  such  issue  then  to  all 
my  grandchildren  who  may  then  be 
living  as  tenants  in  common,  his,  her 
or  their  heirs  or  assigns  forever,"  it 
was  held  that  the  fact  that  the  gift 
over  in  default  of  issue  of  any  child 
was  to  "grandchildren,"  and  that  re- 
moter descendants  could  not  take  un- 
der this  limitation,  was  not  su£3cient 
to  justify  overriding  the  legal  mean- 
ing of  the  word  "issue"  and  confining 
it  to  the  sense  of  "children," — espe- 
cially as  such  construction  would  ex- 
clude all  but  the  immediate  children 
of  the  first  taker  in  favor  of  other 
branches  of  the  family. 

In  Seitz  v.  Faversham  (1912)  205 
N.  Y.  197,  98  N.  E.  385,  modifying 
(1910)  141  App.  Div.  903,  126  N.  Y. 
Supp.  801,  where  testatrix  devised  cer- 
tain property  "to  the  issue  of"  a  niece 
"when  the  youngest  of  such  issue  at- 
tains the  age  of  twenty-one  years,  the 
net  income  .  .  .  to  be  applied  to 
their  use  in  equal  shares,  in  the  mean- 
time. In  the  event  of  the  death  of  any 
such  issue  before  the  youngest  sur- 
vivor shall  attain  the  age  of  twenty- 
one  years  then  I  give  the  share  of  the 
one  so  dying  to  the  survivors  of  such 
issue,"  it  was  held  that  the  word 
"issue"  was  not  used  in  the  sense  of 
"children." 

In  Re  Faemers'  Loan  &  T.  Co.  (re- 
ported herewith)  ante,  910,  testator, 
in  the  fourth  subdivision  of  his  will, 
devised  a  one-ninth  part  of  the  pro- 
ceeds of  a  sale  of  his  residuary  estate 
to  each  of  his  surviving  children,  and 
one-ninth  part  in  trust  for  the  daugh- 
ter of  a  deceased  son,  and  one-ninth 
part  in  trust  for  the  son  of  a  deceased 
daughter.  In  the  same  subdivision  he 
said :  "In  case  of  the  death  of  either 
of  my  children  before  the  division  of 
my  estate  I  give,  devise  and  bequeath; 
what  would  have  been  his  or  heri 
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share,  if  living,  to  his  or  her  issue,  if 
any,  such  issue  to  take  equally  what 
would  have  been  the  parent's  share. 
If  no  issue  then  I  give,  devise  and 
bequeath  such  ninth  part  to  my  sur- 
viving children  and  the  issue  of  those 
deceased."  By  the  fifth  subdivision 
of  the  will  he  amplified  the  statement 
of  his  purpose  in  respect  of  the  two 
shares  which  the  preceding  subdivi- 
sion had  already  placed  in  trust  for 
his  grandson  and  granddaughter  by 
directing  the  payment  to  each  of  the 
net  income  of  his  or  her  respective 
share  for  life,  adding,  "upon  the  death 
of  either  I  give,  devise  and  bequeath 
his  or  her  share  to  his  or  her  issue,  if 
any.  If  there  be  no  issue,  then  to  my 
surviving  children  and  the  issue  of 
those  deceased."  It  was  held  that  the 
word  "issue,"  as  used  in  the  fifth 
clause  of  the  will,  should  not  be  read 
as  equivalent  to  "children." 

In  Wilson  v.  Wilson  (1902)  76  App. 
Div.  232,  78  N.  Y.  Supp.  408,  where 
testator  devised  certain  realty  to  a  son 
for  life,  excepting  a  certain  tract 
"which  is  forever  to  be  devoted  to  the 
sole  purpose  of  a  burial  place  for  my- 
self, my  connections  and  descendants," 
and  in  case  the  son  should  die  leaving 
lawful  male  issue,  then  to  such  male 
issue  and  to  his  or  their  heirs  and  as- 
signs forever,  it  was  held  that  the  use 
of  the  word  "descendants"  in  the  reser- 
vation of  the  burial  place  was  not  con- 
clusive of  the  use  of  the  word  "issue" 
as  meaning  children,  where,  in  other 
parts  of  the  will,  the  testator  never  re- 
ferred to  his  own  children  as  "issue," 
but  always  as  "children." 

In  Phelps  V.  Cameron  (1905)  109 
App.  Div.  798,  96  N.  Y.  Supp.  1014, 
where  testator  directed  his  trustees  to 
divide  the  residue  of  his  estate  into 
eight  parts  and  to  invest  the  same 
separately  and  apply  the  income  of 
one  of  such  parts  for  the  use  of  each 
child  during  life,  and  upon  such 
child's  death  to  pay  and  divide  the 
capital  among  the  lawful  issue  of  such 
child  equally,  all  of  the  trusts  being 
alike  and  expressed  in  the  same  terms, 
it  was  held  that  as  the  testator  had 
used  but  a  single  phrase  in  connection 
•with  each  of  the  trusts,  and  as  there 
were  in  existence  at  the  time  of  the 


making  of  the  will  and  at  the  death 
of  the  testator  those  who  were  to  be- 
come the  life  tenants  as  well  as  those 
who  would  take  upon  the  death  of  the 
parents,  so  that  there  was  not  only 
the  potentiality  but  the  probability  of 
great-grandchildren,  there  was  noth- 
ing in  the  context  of  the  will  as  a 
whole,  or  anything  in  the  circum- 
stances surrounding  the  testator,  to 
indicate  that  the  words  "lawful  issue" 
were  used  in  any  other  than  their 
legal  sense,  although  the  court  was  of 
opinion  that  if  the  testator  had  real- 
ized that  his  great-grandchild  was  to 
become  the  competitor  of  his  grand- 
child in  the  final  distribution,  he 
would  have  used  different  language. 

In  Bassett  v.  Wells  (1907)  56  Misc. 
81,  106  N.  Y.  Supp.  1068,  where  testa- 
tor gave  his  residuary  estate  upon 
trust  to  pay  the  income  thereof,  one 
third  to  his  wife  for  life  and  two 
thirds  to  his  children  for  life  in  equal 
proportions,  and  then  provided:  "VIII. 
In  case  of  the  death  of  either  of  my 
children  without  issue  before  the  de- 
cease of  my  wife,  Caroline  B.,  the  share 
or  portion  of  my  estate  and  the  income 
and  interest  thereof  to  which  such 
child  would  at  that  time  be  entitled 
shall  revert  to  my  estate  and  be  di- 
vided and  distributed  as  hereinbe- 
fore provided.  IX.  In  case  of  the 
death  of  either  of  my  children  leav- 
ing issue  after  the  decease  of  my 
wife,  Caroline  B.,  the  share  or  pro- 
portion of  my  estate  and  the  income 
and  interest  thereof  to  which  such 
child  shall  be  then  entitled  shall 
be  paid  to  such  issue  or  to  the  next 
of  kin  of  said  deceased  child,"  it 
was  held  that  there  was  nothing  in 
the  context  to  vary  the  prima  facie 
meaning  of  the  word  "issue."  The 
court  said :  "My  attention  is  directed 
to  paragraph  VIII.  of  the  will,  by  the 
provisions  of  which  the  testator  has 
directed  the  share  of  a  child  dying 
without  issue  to  revert  to  his  estate 
for  equal  distribution  among  his  next 
of  kin,  as  indicating  an  intention  to 
limit  the  distribution  of  his  estate  to 
his  nearest  descendants,  or,  at  any 
rate,  to  prefer  such  of  his  descendants 
who  are  nearest  in  degree  over  others 
of  remoter  degree;  but  this  is  neither 
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a  fair  nor  a  logical  dedaction.  The 
proposition,  stated  in  other  words,  is 
that,  because  the  testator  has  provided 
for  his  descendants  of  the  first  degree 
in  one  way  and  for  his  remoter  de- 
scendants in  another,  therefore  he  in- 
tended to  provide  for  those  of  the 
second  degree  to  the  exclusion  of  or 
preferentially  over  his  descendants  of 
the  third  degree.  Clearly  this  involves 
a  non  sequitur.  With  as  much,  or 
rather,  with  as  little,  logic  the  propo- 
sition might  be  alternated,  and  the 
contention  made  that,  because  the  tes- 
tator has  provided  for  his  remoter 
descendants  less  favorably  than  for 
those  of  the  nearest  degree,  therefore 
he  intended  to  provide  for  his  nearest 
descendants  no  more  favorably  than 
he  did  for  the  remoter  ones." 

In  Re  Wienholz  (1916)  94  Misc.  66, 
167  N.  Y.  Supp.  677,  where  testatrix 
directed  her  trustees  to  pay  the  income 
of  her  residuary  estate  to  a  son  during 
his  life,  and  gave  it  upon  his  death 
"to  the  lawful  issue  of  my  said  son, 
to  be  divided  among  said  issue  per 
stirpes,"  it  was  held  that  the  word 
"issue"  should  be  read  as  meaning  de- 
scendants rather  than  children,  so  as 
to  admit  the  children  of  a  grandson, 
dying  in  the  lifetime  of  his  father, 
since  if  the  testatrix  had  intended  to 
limit  the  distribution  of  the  remainder 
to  children  of  her  son  who  survived 
until  the  time  of  distribution,  it  might 
reasonably  be  assumed  tiiat  she  would 
have  used  the  word  "children"  instead 
of  "issue,"  and  there  would  have  been 
no  occasion  for  the  use  of  the  words 
••per  stirpes." 

In  Pearce  v.  Rickard  (1898)  18  R.  L 
14E,  19  LJI.A.  472,  49  Am.  St.  Rep. 
766,  26  Atl.  38,  where  testator  gave 
a  sum  of  money  in  trust  to  pay  the 
income  to  one  during  her  life,  and  at 
her  death  to  pay,  transfer,  and  deliver 
the  same  "to  the  lawful  issue  of  the 
said  [life  beneficiary]  then  alive,"  and 
snch  beneficiary  died  leaving  four 
children  and  seven  grandchildren, 
whose  parents  were  living,  it  was  held 
that  there  was  nothing  in  the  language 
used  to  restrict  the  meaning  of  the 
word  "issue"  to  "children." 

For  another  instance  in  which  the 
context  was  held  insufitcient  to  limit 
the  meaning  of  the  word  "issue"  to 


"children,"  see  DixoN  v.  PENDLETON 
(reported  herewith)  ante,  916. 

In  Waldron  v.  Boulter  (1856)  22 
Beav.  284,  62  Eng.  Reprint,  1117, 
where  a  testator  bequeathed  a  lease- 
hold upon  trust  to  divide  the  rents 
equally  among  his  four  grandchildren, 
and  from  and  after  the  decease  of  said 
grandchildren  "in  trust  for  such  law- 
ful issue  as  they  or  any  of  them  shall 
leave  lawfully  begotten,"  and  after- 
ward gave  and  devised  other  property 
upon  trust  to  pay  the  rents  to  the  same 
four  grandchildren,  share  and  share 
alike,  and  from  and  after  the  death  of 
such  grandchildren,  then  in  trust  for 
such  "children"  as  they  should  leave 
them  surviving,  it  was  held  that  the 
argument  that  the  use  of  the  word 
"children"  in  the  second  gift  showed 
that  the  expression  "issue"  was  in  the 
first  instance  to  be  limited  to  "chil- 
dren" cut  both  ways,  and  that  it  was 
evident  that  when  the  testator  intend- 
ed the  "children  of  his  grandchildren 
he  used  that  expression ;  but  when  he 
meant  all  the  descendants,  he  adopted 
the  expression  "issue." 

In  Re  Jones  (1857)  23  Beav.  242,  53 
Eng.  Reprint,  95,  where  testator  be- 
queathed a  fund  in  trust  to  pay  the 
income  therefrom  to  the  niece  for  life, 
and  after  her  decease,  if  she  should 
die  leaving  legitimate  issue,  to  trans- 
fer such  sum  amongst  such  issue  to- 
ward their  education  and  maintenance 
in  such  manner  as  the  trustees  should 
think  most  advisable,  with  a  gift  over 
should  the  niece  die  leaving  no  legiti- 
mate issue,  it  was  held  that  there  was 
nothing  to  cut  down  the  general  mean- 
ing of  the  word  "issue." 

In  Maddock  v.  Legg  (1858)  26  Beav. 
531,  53  Eng.  Reprint,  740,  where  a  tes- 
tator made  a  bequest  to  certain  per- 
sons for  life  and  after  their  deaths 
"unto  their  and  each  of  their  issue 
lawfully  begotten  or  the  survivor  of 
them,  on  their  severally  attaining 
their  respective  ages  of  twenty-one 
years,  in  equal  proportions  share  and 
share  alike,"  with  a  limitation  over  to 
survivors  in  case  of  the  death  of  any 
of  such  issue  before  attaining  twenty- 
one,  it  was  held  that  the  word  "issue" 
included  descendants  of  every  degree. 

In  Weldon  v.  Hoyland  (1862)  4  De 
6.  F.  &  J.  564,  45  Eng.  Reprint,  1303, 
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6  L.  T.  N.  S.  96,  where  testator  be- 
queathed to  his  daughter  Grace  the 
interest  of  a  certain  sum  for  life,  and 
if  she  should  happen  to  marry  and 
have  issue,  then  at  her  decease  he 
gave  such  sum  "to  the  child  if  only 
one  bom  of  the  body  of  my  said  daugh- 
ter .  .  .  then  if  more  than  one  then 
I  give  the  said  sum  of  £600  to  all  of 
the  children  bom  of  the  body  of  my 
said  daughter  Grace  equally  to  be  di- 
vided among  them  share  and  share 
alike;"  but  if  his  daughter  Grace 
should  happen  to  die  without  issue, 
then  he  gave  and  bequeathed  such  sum 
at  her  decease  to  his  two  daughters 
Susanna  and  Elizabeth  if  then  living, 
but  if  either  should  be  then  dead,  then 
the  share  of  the  daughter  so  dying, 
to  her  issue,  equally  to  be  divided 
among  them  if  more  than  one,  it  was 
held  that  there  was  nothing  to  confine 
the  meaning  of  the  word  "issue"  to  the 
children  only  of  the  testator's  daugh- 
ters Susanna  and  Elizabeth. 

a.  Additionta  instances  <n  tehieh  con- 
text has  been  held  to  restriet  meaning 
of  word  "issue." 

In  Arnold  v.  Alden  (1898)  173  HI. 
229,  60  N.  E.  704,  the  meaning  of  the 
word  "issue"  as  used  in  a  testamen- 
tary provision  by  which  the  testator 
gave  his  residuary  estate  in  trust  for 
the  benefit  of  his  brothers  and  sisters 
during  the  term  of  twenty-one  years, 
at  the  expiration  of  which  term  the 
principal  was  to  be  equally  divided 
between  them,  share  and  share  alike, 
"the  child  or  children  of  any  deceased 
brother  or  sister  to  -take  the  same 
share  the  father  or  mother  would  have 
taken  if  living.  And  in  case  of  the 
death  of  any  of  my  said  brothers  or 
sisters  leaving  no  issue,  the  share 
such  brother  or  sister  would  have  tak- 
en if  living  to  be  equally  divided 
among  my  surviving  brothers  and  sis- 
ters," was  held,  in  view  of  the  context, 
to  have  the  restricted  meaning  of 
"children." 

A  gift  to  a  certain  person  for  life, 
and  on  her  death  to  her  lawful  issue, 
will  be  construed  to  mean  "to  her  chil- 
dren." Brisbin  v.  Huntington  (1906) 
128  Iowa,  166,  103  N.  W.  144,  6  Ann. 
Gas.  931  (obiter). 

In  Chwatal  v.  Schreiner  (1896)  148 
N.  Y.  683,  43  N,  E.  166,  where  testa- 


tor directed  that  certain  real  estate 
should  remain  unsold  during  the  life 
of  the  longest  liver  of  his  children, 
"and  until  the  youngest  person  among 
such  of  the  issue  of  my  said  children 
or  any  of  them  as  shall  be  living  at  the 
death  of  such  longest  liver  or  shall 
be  born  in  due  time  afterwards  shall 
come  to  the  age  of  twenty-one  years," 
and  further  directed  that  the  residue 
of  rents,  issues,  and  profits  of  such 
property  which  might  remain  after 
satisfying  certain  other  provisions 
should  be  distributed  "in  equal  parts 
among  my  children  then  living  and  the 
lawful  issue  of  such  of  my  said  chil- 
dren as  may  be  then  dead  leaving  law- 
ful issue,  such  issue  to  receive  such 
share  only  as  the  parent  of  such  issue, 
if  living,  would  be  entitled  to  receive, 
and  each  of  my  children  always  to  re- 
ceive such  share  as  such  child  would 
have  been  entitled  to  receive  if  all  my 
children  then  dead,  leaving  lawful  is- 
sue then  alive,  had  been  living,"  and 
after  the  expiration  of  the  trust  term 
devised  such  real  estate  "to  my  lawful 
grandchildren  and  the  lawful  issue  of 
such  grandchildren,  such  grandchil- 
dren and  their  lawful  issue  to  take 
said  estate  in  like  manner  in  every 
respect  as  if  it  had  been  the  estate  of 
the  respective  parents  of  such  grand- 
children as  tenants  in  common  and 
had  descended  to  them  and  their  law- 
ful issue  by  inheritance,"  it  was  held 
that  the  ultimate  disposition  of  the 
property  showing  that  the  testator  ex- 
pected his  grandchildren  to  take  the 
estate,  taken  in  connection  with  the 
fact  that,  at  testator's  death,  no  great- 
grandchildren had  been  bom  so  as  to 
become  the  special  object  of  his  boun- 
ty, indicated  that  he  intended  the  word 
"issue,"  as  used  by  him  in  fixing  the 
term  of  trust,  as  referring  to  his 
grandchildren  only. 

In  Taft  v.  Taft  (1885)  8  Dem. 
(N.  Y.)  86,  where  testator  directed 
that  if  any  person  to  whom  he  had 
bequeathed  a  legacy  should  die  in  his 
lifetime,  such  legacy  should  go  "to 
his  or  her  lawful  issue  then  surviv- 
ing," the  word  "issue"  was  held  to 
mean  children,  with  the  result  that  the 
surviving  children  of  a  legatee  took 
a  legacy  bequeathed  to  their  father. 
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to  the  exclusion  of  the  children  of  a 
deceased  child. 

In  Morrow  v.  McMahon  (1901)  85 
Misc.  848,  71  N.  Y.  Supp.  961,  testa- 
tor gave  his  residuary  estate  in  trust, 
to  apply  the  income  during  the  life  of 
his  wife  by  paying  one  third  thereof 
to  her  for  her  life,  and  directed  the 
remaining  two  thirds  to  be  divided 
into  six  equal  parts,  one  sixth  thereof 
to  be  paid  to  his  sister  Eliza  and  one 
sixth  thereof  to  the  "lawful  issue"  of 
each  of  his  five  deceased  brothers  and 
Bisters.  In  the  case  of  the  death  of 
Eliza  or  of  all  the  lawful  issue  of  any 
of  his  deceased  brothers  and  sisters, 
the  share  of  the  person  or  persons  so 
dying  was  to  become  a  part  of  the  net 
income  and  be  divided  among  all  the 
remaining  beneficiaries  of  the  will; 
namely,  Eliza  and  the  lawful  issue  of 
his  deceased  brothers  and  sisters  in 
the  same  proportions.  Upon  the  death 
of  testator's  wife,  he  gave  and  devised 
the  trust  properly  to  his  sister  Eliza 
if  then  living,  and  to  the  "lawful  is- 
sue" of  his  deceased  brothers  and  sis- 
ters then  living,  per  stirpes.  In  case 
his  sister  Eliza  should  die  before  the 
termination  of  the  trust,  her  share  was 
to  be  divided  among  the  surviving 
beneficiaries  in  like  proportions  as  the 
principal  devise.  In  case  of  the  death 
of  all  the  issue  of  any  of  the  testator's 
deceased  brothers  and  sisters  before 
the  termination  of  the  trust,  the  share 
which  such  issue  would  have  taken 
was  to  be  divided  among  the  surviving 
beneficiaries  in  like  proportions  as  the 
principal  devise.  It  was  held  that,  as 
it  was  not  reasonable  to  suppose  that 
testator  contemplated  the  possible 
failure  of  all  descendants  of  the 
brothers  and  sisters  before  his  own 
death,  the  word  "issue,"  as  applied  to 
the  income,  was  used  by  testator  in  the 
sense  of  "children,"  meaning  thereby 
the  immediate  children  of  his  brothers 
and  sisters  who  were  living  at  the  time 
of  his  death,  the  scheme  of  that  part 
of  the  will  seeming  to  have  been  to 
provide  for  those  children  only;  but 
that,  as  respects  the  final  disposition 
of  the  residue  of  the  estate,  the  words 
'^wful  issue"  must  be  construed  as 
Including  all  descendants  of  the  tes- 
2  A.L,R.— 61. 


tator's    brothers    and    sisters    indefi- 
nitely. 

In  Re  Tenney  (1905)  104  App.  Div. 
290,  98  N.  Y.  Supp.  811,  testator  cre- 
ated a  trust  fund  for  his  niece  during 
her  life,  going  on  to  provide  that  "upon 
her  death  such  share  shall  be  paid  or 
transferred  to  her  issue,  and  in  de- 
fault of  issue  to  her  next  of  kin  in 
such  proportions  as  they  would  be 
entitled  to  under  the  laws  of  the  state 
of  New  York  upon  distribution  of  per- 
sonal estate  belonging  to  her  upon  her 
dying  intestate."  In  othei'  clauses  of 
the  will  he  manifested  an  intention  to 
substitute  for  a  beneficiary  in  whosi 
favor  a  life  estate  was  created  the  is- 
sue of  such  beneficiary  upon  the  bene- 
ficiary's death,  in  which  case  the  share 
of  the  parent  was  to  be  divided  equal- 
ly, share  and  share  alike,  among  the 
parent's  issue.  The  niece  left  four 
children,  two  of  whom  had  no  issue, 
while  the  other  two  had  eight  issue 
living,  so  that  if  all  of  them  should 
be  admitted  to  share  equally,  the 
niece's  grandchildren  would  benefit  at 
the  expense  of  her  children.  It  was 
accordingly  held  that,  taking  the  will- 
as  a  whole,  it  disclosed  an  intention 
of  the  testator  to  distribute  the  shares 
of  his  estate  given  to  his  nephews  and 
nieces  for  life  equally  among  those 
who  succeed  them,  and  accordingly 
that  testator  did  not  intend  to  use  the 
word  "issue"  in  its  primary  signifi- 
cation. 

In  Brown  v.  Tanz  (1917)  176  App. 
Div.  795,  163  N.  Y.  Supp.  872,  where 
testator  devised  to  a  daughter  a  life 
interest  in  certain  property,  adding, 
"and  after  her  death  I  direct  that  the 
said  property  be  given  unto  her  lawful 
issue  share  and  share  alike,  and  if  my 
said  daughter  .  .  .  die  without  is- 
sue living  then  the  said  properly  shall 
descend  to  her  heirs,"  it  was  held  that 
the  testator  had  used  the  term  "lawful 
issue"  as  synonymous  with  children, 
the  court  saying:  "It  would  be  more 
natural  that  if  he  intended  descend- 
ants he  would  have  made  a  provision 
as  to  a  distribution  per  stirpes.  He 
writes  not  'issue,'  but  'issue  living.' 
Again,  if  'issue'  was  intended  to  in- 
clude 'heirs,'  why  should  he  have  writ^ 
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ten  in  duplication,  'then  the  said  prop-' 
erty  shall  descend  to  her  heirs?'  " 

In  Ganunell  v.  Ernst  (1895)  19  R.  I. 
292,  83  Atl.  222,  testatrix  gave  her 
residuary  estate  in  trust  to  pay  over 
the  income  to  her  three  daughters, 
further  providing:  "(a)  On  the  de- 
cease of  either  of  my  said  three  daugh- 
ters leaving  issue,  her  distributive 
share  or  portion  of  the  whole  property 
composing  the  trust  fund  shall  be  paid 
over  to  the  issue  of  such  deceased 
daughter,  to  be  and  remain  to  such  is- 
sue and  his,  her,  or  their  heirs  and 
assigns  forever,  (b)  And  on  the  death 
of  either  of  my  said  three  daughters 
without  leaving  issue,  her  share  or  ' 
portion  of  the  profits  and  income  of 
the  trust  fund,  as  it  may  then  be, 
shall  go  to  and  be  paid  to  the  surviv- 
ing sister  or  sisters  before  named, 
for  her  or  their  sole  use  and  benefit, 
(c)  The  trust  created  by  this  item  of 
my  will  to  continue  and  remain  in  full 
force  during  the  joint  and  several 
lives  of  my  said  three  daughters,  (d) 
On  the  death  of  the  last  of  my  said 
three  daughters,  if  she  leaves  issue, 
said  issue  to  take  the  distributive 
share  and  portion  of  the  trust  capital 
belonging  to  his,  her,  or  their  mother, 
and  the  residue  of  said  capital  fund 
(if  any)  to  be  divided  equally  among 
the  children  of  my  said  three  daugh- 
ters before  named  in  this  item  of  my 
will  .  .  .  that  is,  my  said  grand- 
children to  inherit  in  the  right  of  their 
respective  mothers.  .  .  .  (e)  And 
should  the  last  survivor  of  my  said 
three  daughters  ...  die  without 
leaving  issue,  then  the  capital  of  the 
trust  fund  then  in  the  hands  of  said 
trustee  or  his  successor,  however  and 
wherever  the  same  may  be  invested, 
shall  be  divided  to  and  among  the  chil- 
dren and  issue  of  my  said  three  daugh- 
ters ...  in  the  manner  before 
stated.  ..."  It  was  held  that 
from  the  provision  in  t  (h),  that 
on  the  death  of  the  last  of  the  three 
daughters,  leaving  issue,  the  issue 
should  take  a  distributive  share  be- 
longing to  his  or  her  or  their  mother, 
and  the  explanatory  phrase  thrown  in 
by  the  testatrix  in  directing  that  the 
residue  of  the  capital  of  the  trust 
fund,  if  any,  should  be  divided  equally 


among  the  children  of-  her  three 
daughters,  "that  is,  my  said  grand- 
children to  inherit  in  the  right  of  their 
respective  mothers,"  the  intention  of 
the  testatrix  to  make  the  children  of 
the  three  daughters  beneficiaries 
to  the  exclusion  of  their  children  in 
the  event  that  the  daughters  should 
leave  children  surviving,  at  their  de- 
cease sufficiently  appeared. 

A  bequest  to  a  daughter  "and  her 
bodily  issue"  will  be  construed  as  one 
to  her  children,  where,  when  the  will 
was  made,  the  daughter  had,  to  testa- 
tor's knowledge,  been  dead  for  over  & 
year,  leaving  several  children  then  liv- 
ing. Duncan  v.  Harper  (1872)  4  S.  CL 
76. 

In  Vale  Royal  Mfg.  Co.  v.  Santee 
River  Cypress  Lumb«r  Co.  (1907)  84 
S.  C.  81,  65  S.  E.  955.  where  land  was 
conveyed  in  trust  to  the  use  of  a  wo- 
man during  her  life,  and  after  her 
death  in  trust  "to  the  lawful  issue  of 
the  said  [woman]  living  at  the  time  of 
her  death,  taking  per  stirpes  and  not 
per  capita  as  tenants  in  common,"  it 
was  held  that  the  manifest  meaning  of 
the  words  last  above  quoted  was  ta 
confine  the  division  to  immediate  issue 
of  the  life  tenant  living  at  her  death 
and  the  children  of  such  immediate  is- 
sue as  predeceased  her,  the  latter  to 
take  per  stirpes. 

In  Bristow  v.  Warde  (1794)  2  Ves, 
Jr.  836, 30  Eng.  Reprint,  660,  2  Revised 
Rep.  235,  21  Eng.  Rul.  Cas.  356,  where 
the  question  was  as  to  whether  a  pow- 
er in  a  marriage  settlement  to  appoint 
among  the  issue  of  the  marriage  was. 
well  executed  by  an  appointment  to  a 
child  for  life,  with  the  remainder  to- 
his  children  as  he  should  appoint,  it 
was  held  that  the  meaning  of  the  word 
"issue"  was  confined  to  children  by 
provisions  in  the  settlement  that  they 
should  take  at  twenty-one,  and  for 
an  application  of  income  to  their  main- 
tenance and  education  before  that  age^ 
and  that  the  survivor  attaining  that 
age  should  be  entitled  to  the  whole 
fund,  and  those  dying  before  it  should 
not  take  anything. 

In  M'Gregor  v.  M'Gregor  (1839)  1 
DeG.  F.  &  J.  63,  45  Eng.  Reprint,  282,. 
where  testator  gave  a  moiety  of  his 
residuary  estate  upon  trust  to  pay  the 
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income  equally  amongst  all  his  chil-- 
dren  who  should  be  living  when  his 
youngest  child  attained  the  age  of 
twenty-one  years,  for  their  respective 
lives,  and  after  the  death  of  any  of 
them  upon  trust  as  to  an  equal  portion 
of  the  moiety  proportionate  to  the 
number  of  his  children  then  living,  for 
the  use  of  the  issue  of  such  child  or 
children  so  dying  absolutely  forever; 
and  in  case  of  such  child  or  children 
dying  without  leaving  issue,  then  upon 
trust  for  and  equally  to  be  divided  be- 
tween bis  other  children' then  living 
and  the  issue  of  such  of  them  as  might 
be  then  dead,  such  issue,  nevertheless, 
only  taking  the  share  his,  her,  or  their 
parent  would  have  taken  if  living,  and 
afterward  made  a  codicil  by  which  he 
recited  the  provision  made  in  his  will ' 
for  his  daughters,  and  directed  that 
the  shares  given  them  should  pass  to 
each  of  them  for  her  own  sole  and 
separate  use  for  her  respective  natural 
life  without  being  subject  to  the  debts 
or  control  of  any  husband,  "and  that 
after  decease  the  same  shall  go  to  her 
children  as  directed  in  my  will,"  it  was 
held  tiiat  to  let  in  the  great-grand- 
children of  the  testator  with  grand- 
children to  constitute  the  class  among 
whom  the  share  of  his  children  was  to 
be  divided  would  clearly  contravene 
the  intention  of  the  testator  as  ex- 
pressed in  several  parts  of  his  will  and 
of  bis  codicil. 

In  Fairfield  v.  Bushell  (1863)  82 
Beav.  158,  55  Eng.  Reprint,  62,  where 
there  was  a  devise  to  a  daughter  for 
life,  and  after  her  decease  "unto  her 
lawful  issue  then  living,  and  the  child 
or  children  of  such  of  them  as  should 
then  be  dead,  in  equal  shares  and  pro- 
portions, the  child  or  children  of  such 
deceased  issue  to  take  his,  her  or  their 
deceased  parent's  share  only,"  it  was 
held  that  the  words  "then  living"  and 
the  reference  to  the  "child  and  chil- 
dren" of  the  issue  who  might  be  dead 
operated  to  restrict  its  meaning. 

In  Bennett  v.  Houldsworth  [1911] 
W.  N.  (Eng.)  47,  104  L.  T.  N.  S.  304, 
66  Sol.  Jo.  270,  where  testator  gave 
his  residuary  estate  upon  trust  for 
his  daughter  for  life,  and  after  his 
death  to  divide  between  and  amongst 
the  members  of  a  class  of  nephews  and 


nieces  then  living  and  their  issue  per 
stirpes  if  any  of  them  should  be  then 
dead,  and  gave  to  his  trustees  power 
during  the  minority  of  any  legatee  to 
apply  the  annual  income  to  which  such 
infant  legatee  should  be  actually  or 
presumptively  entitled  toward  its 
maintenance,  it  was  held  that  the  word 
"issue"  was  limited  to  children. 

In  Re  Biron  (1878)  Ir.  L.  R.  1  Eq. 
268,  construing  a  marriage  settle- 
ment by  which  property  was  settled 
upon  the  husband  for  life  and 
after  his  death,  if  there  should  be 
no  "issue"  then  living,  upon  his  wife 
for  life,  but  if  there  should  be  "chil- 
dren" living  at  the  husband's  death 
the  wife  was  to  take  a  portion  for  life 
and  the  residue  was  to  be  applied  to 
the  maintenance  of  such  "child  or  chil- 
dren," and  after  the  death  of  the  sur- 
viving parent  in  trust  for  the  "issue" 
as  the  husband  should  appoint;  in  de- 
fault of  appointment,  share  and  share 
alike;  if  but  one  "child,"  in  trust  for 
such  only  child,  and  if  no  "issue" 
should  outlive  the  surviving  parent, 
then  to  another, — it  was  held  that  no 
issue  more  remote  than  children  took 
any  estate  under  the  limitations  of  the 
settlement. 

IV,  Whether  divUUm  i»  per  atirpes  or 
per  capita. 

It  is  very  generally  held,  except  in 
Massachusetts,  that  under  a  gift  to 
"issue,"  where  the  word  is  used  with- 
out any  terms  in  the  context  to  qualify 
its  meaning,  the  children  of  the  ances- 
tor and  the  issue  of  such  children,  al- 
though the  parent  is  living,  aa  well  as 
the  issue  of  deceased  children,  take  in 
equal  shares  per  capita,  and  not  per 
stirpes,  as  primary  objects  of  the  dis- 
position. See  McPherson  v.  Snowden' 
(1862)  19  Md.  197;  Soper  v.  Brown 
(1892)  136  N.  Y,  244,  32  Am.  St.  Rep. 
781,  32  N.  E.  768;  Schmidt  v.  Jewett 
(1909)  195  N.  Y.  486, 183  Am.  St.  Rep. 
816,  88  N.  E.  1110;  Bisson  v.  West 
Shore  R.  Co.  (1894)  148  N.  Y.  125,  38 
N.  E.  104  (obiter) ;  Jay  v.  Lee  (1903) 
41  Misc.  18,  83  N.  Y.  Supp.  579;  Bas- 
sett  V.  Wells  (1907)  56  Misc.  81,  106 
N.  Y.  Supp.  1068 ;  Eemochan  v.  Whit- 
ney (1908)  125  App.  Div.  871,  109  N. 
Y.  Supp.  721;  Rasquin  v.  Hamersley 
(1912)  152  App.  Div.  622,  137  N.  Y. 
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Supp.  578;  Re  Bauerdorf  (1912)  77 
Misc.  656,  138  N.  Y.  Supp.  673;  Be 
Cromwell  (1918)  80  Misc.  606,  142  N. 
Y.  Supp.  563;  Be  Milnor  (1914)  87 
Misc.  528,  149  N.  Y.  Supp.  1064;  Re 
Union  Trust  Co.  (1915)  89  Misc.  69, 
151  N.  Y.  Supp.  246;  Be  Van  Cleef 
,(1915)  92  Misc.  689,  157  N.  Y.  Supp. 
649;  Gest  v.  Way  (1837)  2  Whart 
(Pa.)  446;  Wistar  ▼.  Scott  (1884)  106 
Pa.  200,  61  Am.  Bep.  197;  Corbett  t. 
Laurens  (1853)  5  Bich.  Eq.  (S.  C.) 
301;  Gourdin  v.  Deas  (1887)  27  S.  C. 
479,  4  S.  E.  64;  Ridley  v.  McPheraon 
(1897)  100  Tenn.  402,  43  S.  W.  772; 
Wythe  V.  Thurlston  (1750)  2  Ambl. 
665,  27  Eng.  Beprint,  355;  Leigh  v. 
Norbury  (1807)  13  Ves.  Jr.  340,  33 
Eng.  Beprint,  321 ;  Davenport  v.  Han- 
bury  (1796)  3  Ves.  Jr.  257,  30  Eng. 
Beprint,  999,  3  Revised  Rep.  91 ;  Dods- 
worth  V.  Addy  (1842)  11  L.  J.  Ch.  N.  S. 
(Eng.)  382,  6  Jur.  700.  Children 
and  grandchildren  take  per  capita  un- 
der a  bequest  to  lawful  issue  with- 
out specifying  the  shares,  when  there 
is  no  room  for  a  substitutional 
taking  because  the  children  are  all 
living.  Pearce  v.  Bickard  (1893)  18 
R.  L  142,  19  L.B.A.  472,  49  Am. 
St.  Bep.  755,  26  Atl.  38.  Although 
it  is  not  very  probable,  a  priori, 
that  a  testator  would  intend  that 
parents  and  children  and  grandchil- 
dren should  take  together  as  ten- 
ants in  common  per  capita,  and  the 
court  will  not  very  willingly  adopt 
such  a  construction,  yet,  if  such  an 
intention  is  clearly  expressed  and 
there  is  nothing  in  the  will  to  control 
it  and  to  show  that  such  was  not  his 
intention,  that  construction  must  of 
course,  prevail.  Cancellor  v.  Canceller 
.  (1862)  2  Drew.  &  S.  194,  62  Eng.  Be- 
print, 695,  1  New  Beports,  12,  32  L.  J. 
Ch.  N.  S.  7,  8  Jur.  N.  S.  1146,  7  L.  T. 
N.  S.  307,  11  Week.  Bep.  16. 

In  Massachusetts,  however,  the 
courts  have  adopted  the  converse  rule, 
that  the  word  "issue,"  where  its  mean- 
ing is  unrestricted  by  the  context,  will 
be  construed  as  importing  representa- 
tion. Manning  v.  Manning  (1918)  229 
Mass.  527,  118  N.  E.  676;  Jackson  v. 
Jackson  (1891)  163  Mass.  374.  11 
LJI.A.  305,  26  Am.  St  Bep.  648,  26 
N.  E.  1112. 


-  In  Jackson  t.  Jackson,  Chief  Justice 
Field  said,  after  a  review  of  the  cases : 
"The  tendency  of  our  decisions  has 
been  more  and  more  to  construe  'is- 
sue,' where  its  meaning  is  unrestricted 
by  the  context,  as  including  all  lineal 
descendants  and  importing  represen- 
tation; and  certainly  when  the  issue 
take  as  of  a  particular  time  after  the 
death  of  the  testator,  and  only  the 
issue  living  at  that  time  take,  the  is- 
sue of  deceased  issue  take  by  a  sort  of 
substitution  for  their  ancestors." 

In  Be  Bauerdorf  (1912)  77  Misc. 
656,  138  N.  Y.  Supp.  673,  the  doctrine 
of  the  Massachusetts  courts  is  criti- 
cized as  making  a  will  for  the  testa- 
tor rather  than  interpreting  it  accord- 
ing to  the  established  canons  of-  inter- 
'pretation. 

All  courts,  however,  agree  in  hold- 
ing that  "issue"  is  a  word  which  lends 
itself  very  easily  to  the  expression  of 
representation  (Dexter  v.  Inches 
(1888)  147  Mass.  324,  17  N.  E.  551) ; 
and  that  a  construction  which  Admits 
children  to  compete  with  their  living 
parents  is  to  be  avoided  unless  such 
plainly  was  the  test^or's  intention 
(Manning  v.  Manning  (1918)  229 
Sfoss.  527,  118  N.  E.  676;  Be  Dixon 
(1869)  Ir.  Bep.  4  Eq.  1).  The  pre- 
sumption which  favors  a  per  capita 
distribution  yields  to  a  very  faint 
glimpse  of  a  different  intention  (Re 
Fabhebs'  Loan  &  T.  Co.  (reported 
herewith)  ante,  910;  Be  Milnor 
(1914)  87  Misc.  628,  149  N.  Y.  Supp. 
1064). 

In  Be  Van  Cleef  (1917)  99  Misc.  405, 
163  N.  Y.  Supp.  1098,  it  was  said  that 
"unless  .  .  .  the  court  is  con- 
strained to  the  contrary  it  will  be  in- 
evitably assumed  that  the  decedent  did 
not  intend  a  capital  division  among  all 
his  surviving  children  and  all  the  is- 
sue of  his  deceased  children." 

But  in  Hobbs  v.  Tuthill  [1895]  1  Ir. 
B.  115,  it  is  said  that  if  it  is  difficult 
to  suppose  that  a  settler  would  wish 
,to  provide  equally  for  grandchildren 
and  for  his  own  children  per  capita, 
it  is  equally  difficult  to  'suppose  that 
he  would  desire  to  exclude  grandchil- 
dren altogether,  their  parents  being 
dead,  whether  he  had  or  had  not  any 
children  to  take  under  the  trust. 
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The  Intention  that  issue  shall  take 
per  stirpes  may  be  found  in  other 
provisions  of  the  will.  Re  Farmers' 
Loan  &  T.  C5o.  (reported  herewith) 
ante,  910.  If  the  word  as  used  in 
other  paragraphs  of  the  will  can  equi- 
tably be  taken  to  intend  a  stirpital 
instead  of  a  capital  distribution,  then 
the  word  should  be  invested  with  the- 
same  stirpital  intent.  Re  Van  Cleef 
(1915)  92  Misc.  689,  157  N.  Y.  Supp. 
549. 

A  construction  that  issue  are  to  take 
by  right  of  representation  is  not  pre- 
cluded by  a  direction  that  they  shall 
take  equally,  since,  while  the  word 
"equally,"  standing  by  itself,  imports 
a  division  per  capita,  it  may  get  an- 
other meaning  from  the  context.  Re 
Fabhess'  Loan  &  T.  Go.  And  the 
words  "share  and  share  alike"  do  not 
necessarily  require  a  distribution  per 
capita,  the  phrase  being  satisfied  if  all 
such  issue  share  in  a  division  which 
is  equal  as  between  the  living^children 
and  the  issue  of  deceased  children  tak- 
ing per  stirpes.  Goates  v.  Burton 
(1906)  191  Mass.  180,  77  N.  E.  311. 

Xiutanoes    in    'wliloli    isine    have    beea 

bald  to   taka  par  stlTpes. 

In  Reynolds  v.  Love  (1915)  191  Ala. 
218,  68  So.  27,  where  testator  devised 
real  estate  in  trust  for  the  benefit  of  a 
daughter  for  life,  and  on  her  death  for 
a  granddaughter  for  life,  and  after  the 
death  of  the  granddaughter,  in  trust 
for  her  issue  and  their  issue,  it  was 
held  that  the  granddaughter's  chil- 
dren took  at  birth  a  vested  interest, 
subject  to  open  and  lei  in  after-bom 
children,  and  accordingly  that  distri- 
bution must  be  made  among  her  de- 
scendants per  stirpes. 

A  testamentary  provision  that  "at 
the  death  of  my  said  daughters  or  any 
of  them  her  share  to  pass  to  her  issue, 
children  or  descendants,"  is  to  be  tak- 
en as  intending  to  make  provision  for 
children  in  the  first  instance,  if  any, 
and  for  the  descendants  of  the  de- 
ceased children;  and  accordingly,  the 
surviving  children  of  the  daughter 
take  to  the  exclusion  of  their  children. 
Thomas  v.  Levering  (1891)  78  Md.  451, 
21  Atl.  367,  23  Atl.  3. 

In  King  v.  Savage  (1876)  121  Mass. 

S,  where  testator  who,  in  every  case 


in  which  he  gave  an  estate  for  life, 
gave  the  remainder  over  to  the  chil- 
dren of  the  life  tenant,  and  in  no  case 
gave  anything  to  the  issue  of  such 
a  child  otherwise  than  by  providing 
that  if  the  child  had  deceased,  its  is- 
sue should  "take  the  share  of  their 
deceased  parent,"  and  who  had  made 
a  provision  for  the  benefit  of  the  four 
children  of  a  sister  during  their  lives, 
directing  that  "upon  the  decease  of 
either  of  them  the  principal  of  his  or 
her  share  shall  be  equally  divided 
among  the  heirs  at  law  of  such  de- 
ceased person,"  substituted  by  a  codi- 
cil for  a  devise  for  the  benefit  of  the 
sister's  four  children,  a  devise  for  the 
benefit  of  three  of  them  for  life,  "and 
upon  the  decease  of  either  of  them  the 
principal  of  his  or  her  share  shall  be 
divided  among  the  issue  of  such  de- 
ceased person  and  if  he  or  she  leave 
no  issue,  then  among  their  heirs  at 
law,"  it  was  held  that  as  the  codicil 
was  to  be  read  in  connection  with  and 
as  part  of  the  will,  and  was  to  receive 
the  same  construction  except  so  far  as 
a  different  intention  was  clearly  mani- 
fested, the  word  "issue,"  used  therein, 
should  be  limited  to  children,  to  the 
exclusion  of  the  issue  of  a  child  still 
living.  j 

In  Hall  v.  Hall  (1885)  140  Mass.  267, 
2  N.  E.  700,  it  was  held,  "although  not 
without  hesitation  and  doubt,"  that 
under  a  bequest  to  "issue  or  children" 
distribution  should  be  made  per  stir- 
pes, and  not  per  capita,  the  court  say-' 
ing:  "We  take  the  disjunctive  'or,'  in 
the  phrase  'issue  or  children,'  to  sig- 
nify that  issue  take  only  in  the  alter- 
native that  a  child,  the  parent  of  such 
issue,  is  not  living.  And  if  issue  more 
remote  than  children  are  only  to  take 
in  place  of  children,  their  respective 
parents,  and  not  along  with  them  in 
equal  shares,  then,  in  the  absence  of 
anything  further,  such  issue  will  natu- 
rally take  the  share  of  the  parent  that 
they  replace.  We  should  at  least  ex- 
pect to  find  a  substitution,  and  not 
that  the  death  of  a  child  of  one  of 
the  testator's  daughters,  leaving  chil- 
dren, should  diminish  the  share  of 
other  children,  possibly  of  the  other 
daughter.  And  this  result  is  reached 
if  we  regard  the  children  of  daugh- 
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ters  as  the  units  for  the  equal  division 
'share  and  share  alike,'  as  we  well  may 
in  view  of  our  opinion,  already  stated, 
that  issue  only  come  in  by  way  of  sub- 
stitution for  children.  It  is  true  that 
the  property  is  to  be  equally  divided 
among  'all  such  issue,'  etc.  But  this 
does  not  necessarily  mean  that  each  of 
such  issue  shall  have  an  equal  share 
with  every  other,  or  with  a  child.  It 
is  satisfied  if  all  such  issue  share  in 
a  division  which  is  equal  as  between 
the  living  children  and  the  issue  of 
deceased  children  taking  per  stirpes." 
In  Dexter  v.  Inches  (1888)  147 
Mass.  324, 17  N.  E.  661,  where  testator 
gave  the  residue  of  his  properly  to  his 
eight  children  in  equal  shares,  seven 
of  them  taking  their  shares  outright, 
but  the  share  of  his  son  Charles  being 
put  in  trust  for  him  for  life,  with  a 
direction  that  "after  his  decease  .  .  . 
the  income  .  .  .  shall  be  paid,  one 
moiety  for  the  use  of  his  widow  and 
the  other  moiety  to  his  issue  during 
the  life  of  [the  widow].  If  said 
Charles  shall  leave  no  widow  and  shall 
leave  issue,  then  at  his  decease  the 
principal  or  capital  sum  shall  be  paid 
and  distributed  equally  to  and  among 
the  issue  of  said  Charles,"  and  further 
provided  that  "in  case  of  the  decease 
of  either  or  of  any  of  my  children  be- 
fore the  receipt  of  his  or  her  share, 
leaving  issue  him  or  her  surviving, 
such  issue  shall  represent  and  take  the 
parent's  share,"  it  was  held  that  al- 
though the  word  "issue"  meant  more 
than  "children,"  the  context  showed ' 
that  the  issue  were  to  take  not  per 
capita,  but  by  representation,  the 
court  saying:  "If  Charles  had  died 
'before  the  receipt  of  his  share,'  his 
issue  would  have  'represented'  him  by 
the  words  of  the  will.  There  is  no 
reason  for  issue  (the  same  word)  tak- 
ing the  same  sum  otherwise  than  by 
way  of  representation  in  the  other 
event,  which  has  happened.  If  the 
context  of  the  clause  which  we  have 
to  construe  does  not  of  itself  show 
clearly  in  what  sense  the  testator  used 
the  word,  the  alternative  limitation 
makes  it  plain.  We  are  of  opinion 
that  the  word  'issue,'  as  here  used, 
means  descendants  taking  by  way  of 
representation.    What  the  principle  of 


division  would  have  been  had  there 
been  no  descendants  alive  nearer  than 
grandchildren,  we  need  not  discuss. 
Possibly  in  that  case  each  grandchild 
would  have  formed  new  stirpes,  after 
the  analogy  of  the  statutes." 

The  issue  of  living  issue  will  not 
take  under  a  provision  for  the  issue  of 
any  deceased  legatees  Where  they  are 
to  take  "by  right  of  representation." 
Hills  V.  Barnard  (1890)  152  Mass.  67, 
9  L.R.A.  211,  25  N.  E.  96. 

In  Dary  v.  Grau  (1906)  190  Mass. 
482,  77  N.  E.  507,  where  testatrix  di- 
rected that  her  residuary  estate  should 
be  distributed  into  nine  equal  parts, 
two  of  which  she  gave  to  two  sons 
outright,  another  ninth  part  to  four 
grandchildren  all  members  of  one 
family,  and  the  remaining  six  parts 
upon  trust  to  pay  the  income  to  her 
six  other  children  and  on  the  decease 
of  each  of  them  leaving  issue  to  give 
the  share  of  which  the  child  so  dying 
received  the  income  to  the  issue  of 
that  child,  but  that,  on  the  decease  of 
any  of  them  without  leaving  issue, 
then  the  share  of  the  trust  property 
devised  for  the  use  of  such  son  or 
daughter  so  dying  without  issue 
should  be  held  upon  the  same  trust 
as  before  declared  for  the  use  of  the 
surviving  sons  or  daughters,  and  final- 
ly to  be  conveyed,  divided,  and  dis- 
tributed among  their  issue,  it  was 
held  that  issue  whose  parents  were 
alive  were  not  entitled  to  participate. 

In  Coates  v.  Burton  (1906)  191 
Mass.  180,  77  N.  E.  311,  it  was  held 
that  under  a  provision  in  a  will  other 
provisions  of  which  indicated  a  scheme 
that  issue  should  take  by  right  of  rep- 
resentation, that  on  the  death  of  a 
daughter  of  the  testator  the  share  of 
which  she  had  enjoyed  the  income 
should  go  to  "her  lawful  issue,  share 
and  share  alike,"  the  child  of  a  living 
child  of  the  daughter  was  not  entitled 
to  participate,  but  that  distribution 
should  take  place  per  stirpes. 

In  Manning  v.  Manning  (1918)  229 
Mass.  527,  118  N.  E.  676,  where  testa- 
tor bequeathed  practically  his  whole 
estate  upon  trust  to  pay  out  of  the 
income  $1,000  a  year  to  each  of  his 
daughters,  $600  a  year  to  his  son,  dur- 
ing their  several  lives,  and  on  the  de- 
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«ea8e  of  either  of  them  leaving  issue 
-or  descendants  of  such  issue,  then  in 
trust  to  pay  to  such  issue  or  descend- 
ants the  sum  given  to  the  parent  of 
such  issue  or  descendants  until  the  de- 
cease of  the  last  survivor  of  his  chil- 
dren, and  upon  such  event  in  trust  to 
convey  and  deliver  "to  all  my  then 
surviving  grandchildren  and  their  is- 
sue all  my  said  estate  and  property 
with  the  increase  thereof,  in  equal 
shares  in  fee  simple  and  full  property 
forever,"  it  was  held  that,  in  view  of 
the  dominant  purpose  of  the  testator 
to  treat  his  children  or  their  issue 
with  substantial  equality  in  distribut- 
ing the  income,  and  the  unreasonable 
and  unfair  results  that  would  follow 
any  other  interpretation,  the  provision 
for  the  distribution  of  the  principal 
should  be  read  as  if  it  had  been  writ- 
ten "to  all  my  then  surviving  grand- 
ehildren,  and,  in  case  of  their  death, 
to  their  issue." 

In  Ballentine  v.  De  Camp  (1884) 
39  N.  J.  Eq.  87,  where  testator  created 
a  trust  to  pay  over  the  income  to  his 
five  children  in  equal  shares,  "and  in 
case  of  the  death  of  any  one  or  more 
of  my  children  without  leaving  lawful 
issue  then  to  pay  over  the  share  of 
such  deceased  child  or  children  to 
my  surviving  child  or  children  in 
«qual  parts  or  shares;  and  in  case  of 
the  death  of  any  of  my  said  children 
leaving  lawful  issue  then  to  pay  over 
his  or  her  share  to  and  among  such 
issue  in  equal  parts  or  shares,"  add- 
ing, "it  being  always  understood  that 
the  child  or  children  of  any  of  my 
deceased  children  shall  take  the  part 
or  share  of  the  said  trust  estate  that 
the  parent  would  have  taken  had  I 
died  intestate,"  it  was  held  that  the 
will  evinced  an  intention  that  there 
should  be  a  stirpital  distribution. 

In  Dennis  v.  Dennis  (1916)  86  N.  J. 
Eq.  428,  99  Atl.  889,  construing  a  codi- 
cil by  which  testator  directed  that 
two-thirds  part  of  the  shares  of  the 
residue  and  remainder  of  his  estate, 
which  by  his  will  he  had  given  to  his 
sons  and  their  issue,  should  be  held 
upon  a  like  trust  as  that  provided  in 
the  will  for  his  daughter,  "the  income 
and  proceeds  thereof  when  received  to 
be  paid  unto  my  said  sons  respectively 


during  the  natural  life  of  each,  and  at 
the  death  of  each  the  said  two  thirds 
to  be  relieved  from  said  trust  and  go 
absolutely  to  the  issue  of  the  son  so 
dsring.  ...  In  case  of  default  of 
issue  at  the  death  of  any  of  my  sons, 
I  give,  bequeath  and  devise  his  said 
two-thirds  part  held  in  trust  as  afore- 
said to  his  next  of  kin  and  heirs  ac- 
cording to  the  nature  of  the  estate 
whether  personal  or  real," — ^it  was  held 
that  as,  under  the  original  scheme  of 
the  will,  there  was  a  clearly  expressed 
intention  on  the  part  of  the  testator 
to  treat  the  word  "issue"  as  if  it  were 
"children,"  and  to  provide  for  a  divi- 
sion per  stirpes,  and  as,  in  the  provi- 
sion in  the  codicil  in  default  of  issue 
at  the  death  of  any  of  his  sons  he 
seems  to  have  had  in  mind  a  stirpital 
distribution  of  his  estate,  the  term 
"issue"  should  be  so  construed  as  to 
excluda  the  children  of  a  living  par- 
ent. 

In  Re  Farmers'  Loan  A  T.  Co.  (re- 
ported herewith)  ante,  910,  testator 
in  the  fourth  subdivision  of  his  will 
devised  a  one-ninth  part  of  the  pro- 
ceeds of  a  sale  of  his  residuary  estate 
to  each  of  his  surviving  children,  and 
one  ninth  part  in  trust  for  the  daugh- 
ter of  a  deceased  son,  and  one  ninth 
part  in  trust  for  the  son  of  a  deceased 
daughter.  In  the  same  subdivision  he 
said:  "In  case  of -the  death  of  either 
of  my  children  before  the  division  of 
my  estate  I  give,  devise  and  bequeath 
what  would  have  been  his  or  her  share, 
if  living,  to  his  or  her  issue,  if  any, 
such  issue  to  take  equally  what  would 
have  been  the  parent's  share.  If  no 
issue  then  I  give,  devise  and  bequeath 
such  ninth  part  to  my  surviving  chil- 
dred  and  the  issue  of  those  deceased." 
By  the  fifth  subdivision  of  the  will  he 
amplified  the  statement  of  his  purpose 
in  respect  of  the  two  shares  which  the 
preceding  subdivision  had  already 
placed  in  trust  for  his  grandson  and 
granddaughter  by  directing  the  pay- 
ment to  each  of  the  net  income  of  his 
or  her  respective  share  for  life,  adding 
"upon  the  death  of  either,  I  give,  de- 
vise and  bequeath  his  or  her  share  to 
his  or  her  issue,  if  any.  If  there  be  no 
issue,  then  to  my  surviving  children 
and  the  issue  of  those  deceased."    It 
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was  held  that  as  in  the  gift  to  issue  in 
the  fourth  subdivision  a  distribution 
per  stirpes  was  intended,  and  as  a 
unity  of  scheme  bound  together  the 
two  subdivisions,  the  fifth  merely  amr 
plifying  and  developing  the  gift  which 
took  its  origin  in  the  fourth,  the  issue 
of  the  grandchildren  took  per  stirpes 
rather  than  per  capita.  The  court 
said :  "This  cohesion  of  plan  must  have 
tended  to  impress  the  testator  with  the 
belief  that,  after  defining  his  use  of  the 
word  'issue'  in  one  paragraph,  it  was 
needless  to  repeat  the  definition  in  the 
next.  In  all  likelihood  it  never  oc- 
curred to  him  that  the  need  of  such 
repetition  would  ever  suggest  itself 
to  anyone.  He  knew  that  the  proper- 
ty disposed  of  in  the  fifth  subdivision 
represented  the  shares  of  two  deceased 
children,  a  son,  Valentine,  and  a 
daughter,  Olivia.  He  knew  that  if 
these  children,  instead  of  dying  before 
the  making  of  the  will,  had  died  after- 
wards, but  before  the  division  of  the 
estate,  or  even  before  the  testator,  the 
fourth  subdivision  would  give  their 
shares  to  their  descendants  in  any  de- 
gree and  give  it  per  stripes.  It  is  in- 
credible that  he  contemplated  a  stir- 
pital  division  among  issue  of  children 
who  died  before  him,  but  after  the 
making  of  the  will  and  a  per  capita 
division  among  the  issue  of  those  chil- 
dren who  died  before  him  and  before 
the  making  of  the  will.  A  rule  which 
yields  so  readily  as  the  one  that  pre- 
sumes a  per  capita  division  must  give 
way  where  adherence  to  it  involves  a 
discrimination  so  unreasonable." 

In  Re  Cornell  (1886)  5  Dem.  (N.  Y.) 
88,  it  was  held,  construing  a  will  by 
which  testatrix  gave  all  her  estate  to 
"my  brothers  who  shall  survive  me  and 
to  the  issue  of  such  of  my  brothers  as 
have  heretofore  died  or  may  hereafter 
die,"  that  distribution  must  be  per 
stirpes. 

In  Kernochan  v.  Whitney  (1908)  125 
App.  Div.  871,  109  N.  Y.  Supp.  721, 
where  testator,  after  providing  for  a 
per  capita  taking  in  equal  portions  by 
all  living  grandchildren,  used  words 
unmistakably  indicating  that  he  in- 
tended that  the  issue  of  any  grandchild 
who  had  died  prior  to  such  taking 
should  take  only  the  share  which  the 


parent  would  have  taken  if  living,  "in- 
cluding the  issue  of  any  grandchild  or 
grandchildren  then  deceased  leaving 
issue  then  alive,  who  shall  take  the 
same  share  together,  if  more  than  one, 
which  such  deceased  parent  or  par- 
ents would  have  taken  if  living,"  it 
was  held  that  the  words,  "who  should 
take  the  same  share,"  etc.,  when  taken 
in  connection  with  the  testamentary 
scheme  of  the  testator,  indicated  that 
he  intended  to  treat  the  child  or  chil- 
dren of  such  grandchild  as  one  class, 
and  to  divide  the  proper^  equally 
among  different  classes. 

In  Re  Milnor  (1914)  87  Misc.  628, 
149  N.  Y.  Supp.  1064,  testatrix  gave 
her  residuary  estate  in  trust  to  divide 
the  same  into  as  many  shares  as  she 
should  leave  children  living  and  chil- 
dren dying  in  her  lifetime  leaving  is- 
sue living  at  her  death,  and  to  appro- 
priate one  such  share  to  each  of  the 
living  children  and  to  the  collective  is- 
sue living  at  her  death  of  each  of  her 
children  who  should  have  died  in  her 
lifetime,  to  pay  over  to  each  of  her 
children  during  his  or  her  lifetime  the 
income  of  one  of  such  shares  respec- 
tively, and  upon  his  or  her  death  to 
pay  over  the  principal  of  said  share  to 
his  or  her  lawful  issue,  and  in  case  he 
or  she  should  die  without  leaving 
lawful  issue  living  at  the  time  of 
his  or  her  decease,  to  pay  over 
such  principal  to  her  other  chil- 
dren then  living  and  to  the  issue  of 
such  of  them  if  any  issue  should  be 
dead,  so  that  the  issue  of  each  deceased 
child  should  take  the  same  share  which 
their  parent  would  have  taken  if  liv- 
ing, and  to  divide  each  of  such  shares 
appropriated  to  the  collective  issue  liv- 
ing at  her  death  of  any  predeceased 
child  into  as  many  parts  as  the  number 
of  persons  constituting  the  issue  to 
whom  such  share  should  be  appro- 
priated, and  to  pay  over  to  each  of  such 
persons  during  minority  the  income 
of  his  or  her  share,  and  thereupon  or 
upon  his  or  her  death  before  attaining 
the  age  of  twenty-one,  leaving  issue 
surviving,  to  pay  over  to  him  or  her 
or  to  his  or  her  issue,  as  the  case  might 
be,  the  principal,  or,  in  default  of  such 
issue,  to  divide  the  principal  amongst 
the  other  persons  constituting  the  col- 
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lective  issue  of  the  same  deceased 
child  from  whom  he  or.  she  was  de- 
scended, and  if  all  the  persons  consti- 
tuting such  issue  should  have  died 
without  issue,  than  to  pay  over  the 
principal  to  the  other  children  of  testa- 
trix then  living  and  to  the  issue  of 
such  of  them  as  might  be  dead,  such 
issue  to  take  the  same  portion  as  their 
parent  would  have  taken  if  living.  It 
was  held  that  the  will  did  not  show 
any  intention  on  the  part  of  the  testa- 
trix to  create  such  an  inequality  of  dis- 
tribution as  would  result  from  a  per 
capita  sharing  between  the  several 
grandchildren  of  living  children  and 
the  children  themselves,  but  that  the 
controlling  intention  of  the  testatrix 
throughout  the  will  was  to  provide  for 
a  per  stirpes,  and  not  a  per  capita,  dis- 
tribution. 

In  Re  Meeker  (1915)  89  Misc.  866, 
153  N.  Y.  Supp.  645,  where  the  provi- 
sion in  question  was  one  of  a  number 
made  in  favor  of  each  of  testator's 
children  and  their  issue,  in  others  of 
which  the  gift  over  upon  the  death  of 
the  primary  beneficiary  was  obviously 
fb  issue  by  representation,  it  was  held 
that  the  provision  in  question,  which, 
standing  alone,  might  be  consistent 
only  with  an  intention  that  the  issue  to 
whom  the  devise  in  remainder  was 
made  should  comprise  all  the  living 
descendants,  to  take  concurrently 
without  regard  to  the  degree  of  their 
generation,  was  to  be  construed  as  if 
it  contained  a  provision  for  stirpital 
distribution,  like  that  of  the  others. 

In  Re  Union  Trust  Co.  (1915)  170 
App.  Div.  176,  156  N.  Y.  Supp.  82, 
afTd  without  opinion  in  (1917)  220  N. 
Y.  657,  116  N.  E.  1080,  where  testator 
gave  his  wife  an  annuity,  and  all  the 
rest  of  his  estate,  subject  to  such  an- 
nuity, to  trustees  in  two  equal  shares, 
in  trust  to  collect  and  pay  the  net  in- 
come of  each  of  such  shares,  after  de- 
ducting one  half  of  said  annuity,  to  the 
use  of  each  of  his  two  daughters  for 
life,  and  further  provided :  "Should  my 
said  wife  die  before  either  of  my 
daughters  then  and  in  that  case  upon 
each  daughter's  death,  I  give  devise 
and  bequeath  the  share  in  my  said  real 
and  personal  estate  theretofore  held  in 
trust  for  her  in  equal  portions  unto  her 


then  surviving  issue,  if  any ;  or,  if  no 
such  issue  shall  then  survive,  I  direct 
that  her  said  share  shall  be  added  to 
the  share  then  held  in  trust  for  my 
other  daughter,  if  she  shall  then  sur- 
vive; or,  if  not,  then  I  give,  devise  and 
bequeath  the  same  in  equal  portions  to 
her  issue,  if  any  then  surviving,"  it 
was  held  that,  in  order  to  conform  the 
construction  to  the  idea  of  equality 
running  all  through  the  will,  it  should 
be  read  as  requiring  a  stirpital  distri- 
bution. The  lack  of  any  definite  basis 
for  that  conclusion  is  conceded  by  the 
author  of  the  prevailing  opinion,  who 
said :  "It  may  be  that  in  this  construc- 
tion of  the  will  an  intention  to  confine 
this  distribution  per  stirpes  rather 
than  per  capita  has  gone  beyond  any 
reported  case,  but  after  examination 
of  a  great  many  wills  I  am  clearly  of 
the  opinion  that  to  give  to  the  word 
'issue'  a  cotistruction  that  would  in- 
clude all  descendants,  whether  their 
parents  were  living  or  not,  has  re- 
sulted in  a  distribution  of  estates 
which  has  really  been  contrary  to  the 
testator's  intention,  and  which  has 
really  worked  great  injustice  among 
a  testator's  descendants;  and  so  I 
think,  in  construing  such  a  will,  that 
equality  means,  not  equality  of  all 
descendants,  but  equality  in  the 
branches  into  which  the  person's  fam- 
ily are  naturally  divided.  The  testator 
leaves  "his  estate  to  his  grandchildren, 
subject  to  a  life  estate  in  a  child.  The 
natural  division  is  among  the  grand- 
children who  survive  the  life  benefi- 
ciary. It  is  not  to  the  descendants  of 
those  grandchildren  while  the  grand- 
children are  alive.  And  while  he  con- 
templates the  possibility  of  the  death 
of  a  grandchild  leaving  descendants, 
and  desires  that  such  descendants 
shall  also  be  included,  it  seems  to  me, 
where  equality  is  provided  and  is  the 
predominating  intent,  that  it  is  only  in 
the  case  of  the  death  of  the  grand- 
children that  the  grandchildren's  is- 
sues should  be  included." 

In  New  York  L.  Ins.  &  T.  Co.  v.  Wells 
(1916)  178  App.  Div.  769,  160  N.  Y. 
Supp.  100,  where  a  testator  directed 
his  residuary  estate  to  be  equally 
divided  among  his  children,  the 
shares  or  portions  of  his  daughters  to 
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be  held  in  trust  for  them  during  their 
natural  lives,  and  on  the  decease  of 
each  the  principal  to  go  "to  the  issue 
and  descendants  of  the  one  so.  dying," 
and  further  provided  that,  in  the  event 
of  the  death,  of  any  of  his  children 
without  leaving  lawful  issue  or  de- 
scendants, his  or  her  share  to  go  to  the 
survivor  or  survivors,  so  to  be  divided 
and  distributed  between  them  that  in 
all  cases  the  children  of  the  deceased 
child  should  take  only  the  share  the 
parent  would  have  taken  or  been  en- 
titled to  if  living,  it  was  held  that  as 
it  was  the  testator's  manifest  intention 
to  make  an  equality  of  distribution  be- 
tween his  children,  the  issue  of  one 
dying,  leaving  issue,  should  be  dis- 
tributed by  representation,  and  not  per 
capita. 

In  Duncan  v.  Clarke  (1916)  106  S.  C 
17,  90  S.  E.  180,  construing  a  trust 
deed  to  one  for  the  life  of  her  husband, 
"and  at  his  death  for  use  of  such  issue 
as  he  shall  leave  living  at  his  death," 
it  was  held,  following  Rembebt  v.  Ve- 
TOE  (reported  herewith),  ante,  91j8, 
that  children  took  to  the  exclusion  of 
grandchildren  whose  parent  was  liv- 
ing. 

In  Minchell  v.  Lee  (1853)  17  Jur. 
(Eng.)  727,  where  testator  gave  bis 
residuary  personal  estate  upon  trust  to 
pay  the  annual  produce  thereof  to  a 
nephew  during  his  life,  and  after  his 
decease  to  pay  and  divide  the  capital 
unto  and  equally  between  all  the  chil- 
dren of  said  nephew  who  should  be 
living  at  his  death,  except  his  eldest 
son,  James,  and  also  among  the  issue 
of  any  children  of  the  said  nephew  who 
should  be  then  dead,  "and  also  among 
the  issue  of  the  said  James,  such  issue 
taking  their  respective  parents'  share," 
it  was  held  that  the  issue  of  James 
took  with  the  issue  of  the  other  chil- 
dren of  the  nephew  per  stirpes,  as 
though  their  parent  had  previously 
had  a  share  given  him. 

In  Robinson  v.  Sykes  (1866)  2S 
Beav.  40,  53  Eng.  Reprint,  16,  26  L.  J. 
Ch.  N.  S.  782,  2  Jur.  N.  S.  895,  where, 
by  settlement^  a  fund  was  settled  after 
the  death  of  husband  and  wife  upon 
the  children  equally  who  should  sur- 
vive them,  but  if  any  child  should  die 
in  the  lifetime  of  the  husband  and  wife 


and  leaving  issue  then  living,  his 
share  should  go  equally  between 
the  issue  of  such  child,  it  was 
held  that  the  "issue"  of  "children"  took 
per  stirpes,  and  that  the  successive 
generations  of  issue  took  their  respec- 
tive shares  by  substitution,  and  not 
concurrently. 

In  Coulden  v.  Coalden  [1908]  1  Ch. 
(Eng.)  320,  77  L.  J.  Ch.  N.  S.  209,  98 
L.  T.  N.  S.  389,  52  Sol.  Jo.  172,  where 
testator  directed  his  real  and  personal 
estate  to  be  sold  at  a  certain  period 
and  equally  divided  amongst  his  then 
surviving  children  "and  their  respec- 
tive issue,"  it  was  held  that  the  use  of 
the  word  "respective"  pointed  to  a 
stirpital  distribution,  and  that  al- 
though the  intention  of  the  testator 
was  obscure,  the  gift  to  the  issue 
would  be  held  to  be  alternative,  though 
original,  and  that  the  issue  of  children 
living  at  the  period  of  distribution  did 
not  take  concurrently  with  such  chil- 
dren. 

In  Re  Rawlinson  [1909]  2  Ch.  (Eng.) 
86,  78  L.  J.  Ch.  N.  S.  443,  100  L.  T.  N. 
S.  509,  where  testator  gave  his  re- 
siduary estate  upon  trust  on  the  death 
of  the  survivor  of  his  wife  and  four 
daughters  to  divide  the  same  among 
the  issue  then  living  of  his  said  daugh- 
ters in  equal  shares  according  to  the 
parent's  stock,  and  not  the  number  of 
individual  objects,  to  the  intent  that 
the  issue  then  living  of  any  one  of 
said  daughters  might  be  entitled  to  a 
share  equal  to  that  which  the  issue, 
if  any,  of  any  other  of  them,  should  be 
entitled  to,  and  in  case  there  should  be 
issue  then  living  of  only  one  of 
them,  then  the  whole  to  be  paid  to  or 
equally  divided  amongst  such  issue,  it 
was  held  that,  according  to  the  plain 
and  unambiguous  words  of  the  original 
gift,  there  was  a  gift  to  the  issue  of 
the  daughters  per  stirpes,  and  not  per 
capita,  and  that  such  construction  was 
not  affected  by  the  ambiguous  words  of 
the  gift  over  in  the  particular  event 
of  there  being  issue  living  of  only  one 
of  the  daughters. 

Instenoas    Im   ^rUek    isaue    have    been. 

lield  to  teke  pev  oApitA. 

In  Schmidt  v.  Jewett  (1909)  195  N. 
Y.  486,  133  Am.  St.  Rep.  815,  88  N.  E. 
1110,  affg  (1908)  127  App.  Div.  376, 
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111  N.  Y.  Supp.  680,  where  a  testator 
gave  the  income  of  a  sum  of  money  to 
a  daughter  for  life  and  at  her  death 
the  principal  "to  her  legal  issue  in 
equal  portions  after  they  severally 
reach  the  full  age  of  twenty-one 
years,"  it  was  held  that  there  was 
nothing  in  the  will  to  require  a  dis- 
tribution per  stirpes. 

In  Jay  v.  Lee  (1903)  41  Misc.  18,  88 
N.  Y.  Supp.  679,  where  testatrix  left 
a  share  of  her  residuary  estate  to  each 
of  two  female  cousins  for  life,  re- 
mainder to  their  respective  issue,  "and 
in  case  either  of  said  legatees  shall  die 
without  issue  then  the  share  of  such 
legatee  shall  revert  to  the  issue  of 
the  other,"  and  other  shares  thereof 
to  each  of  four  other  female  cousins 
for  life,  remainder  to  her  issue,  and 
in  case  any  legatee  "die  without  issue 
then  the  share  of  such  legatee  shall 
revert  to  the  issue  of  the  others  or 
other,"  it  was  held  that  no  such  mean- 
ing could  be  implied  from  the  use  of 
the  word  "revert"  as  to  displace  the 
rule  that,  under  a  bequest  to  issue,  the 
division  is  to.  be  per  capita. 

In  Re  Bauerdorf  (1912)  77  Misc.  656, 
188  N.  Y.  Supp.  678,  where  testator 
directed  his  estate  to  he  divided  equal- 
ly among  his  brother  and  three  sisters 
at  the  termination  of  a  life  estate  giv- 
en to  his  wife  therein,  adding,  "and  in 
case  any  of  them  are  dead  at  the  time 
of  the  decease  of  my  said  wife,  then  I 
direct  that  the  share  of  those  who  are 
dead  shall  be  paid  to  their  issue  if 
any,  or  in  default  of  issue  to  the  sur- 
viving brother  or  sisters  and  the  issue 
of  any  deceased  brother  or  sister,"  it 
was  held  that,  as  there  was  nothing 
in  the  context  of  the  will  or  in  any 
relevant  circumstance  dehors  the  will, 
limiting  the  technical  and  settled 
meaning  of  the  term  "issue,"  all  the 
descendants  of  the  respective  sisters 
and  brother  were  entitled  among  them- 
selves per  capita,  and  not  per  stirpes. 

In  Re  Farmers'  Loan  &  T.  Co.  (1913) 
82  Misc.  830,  148  N.  Y.  Supp.  700, 
where  testator  gave  his  residuary  es- 
tate upon  trust  to  be  divided  into  seven 
equal  shares,  and  to  pay  over  the  in- 
come of  one  of  said  equal  shares  to 
each  of  his  four  sons  until  they  should 
severally  attain  the  age  of  thirty  years, 


when  the  share  of  each  was  to  be  hand- 
ed over  to  him,  and  as  to  the  remain- 
ing three  shares,  to  pay  the  net  income 
of  one  of  said  shares  to  each  of  his' 
daughters  during  their  natural  lives, 
and  upon  the  death  of  any  daughter 
leaving  issue,  then  to  pay  the  principal 
of  said  share  to  such  issue,  further 
providing,  "in  the  event  of  the  death 
of  any  or  either  of  my  said  daughters 
without  issue  the  share  of  such  de- 
ceased daughter  should  be  distributed 
among  my  surviving  children  and  the 
issue  of  any  deceased  child,"  it  was 
held  that,  it  being  apparent  that  the 
testator  had  in  mind  primarily  the  in- 
terests of  his  own  children  as  a  class, 
and  that  each  of  them  should  benefit 
equally  inter  se  in  his  estate,  distribu- 
tion of  the  share  of  a  daughter  dying 
without  issue  was,  as  between  his  own 
children  and  the  issue  of  deceased 
children,  per  stirpes,  but  that  the  issue 
of  deceased  children  took  per  capita.  : 

In  Re  Union  Trust  Co.  (1915)  89 
Misc.  69,  151  N.  Y.  Supp.  246,  where 
testator  gave  his  residuary  estate  to 
trustees  in  two  equal  parts,  in  trust 
to  apply  the  income  for  the  use  of  two 
daughters  for  life,  with  remainder 
"unto  and  among  the  issue  (if  any)  of" 
each  daughter,  or,  if  she  should  have 
left  no  issue,  then  to  the  other  daugh- 
ter if  then  surviving,  or  in  equal  por- 
tions to  her  issue  if  she  should  have 
died  leaving  issue  then  surviving,  it 
was  held  that  there  was  nothing  from 
which  an  intention  could  be  inferred 
that  the  issue  should  take  amongst 
themselves  by  way  of  representation. 

In  Re  Van  Cleef  (1915)  92  Misc.  689, 
157  N.  Y.  Supp.  549,  where  testator 
made  provision  for  each  of  his  four 
children  in  substantially  the  same 
terms,  giving  each  of  them  the  in- 
come of  one  fourth  of  his  estate  for 
life,  and  upon  the  death  of  each  gave 
the  said  one  fourth  to  the  lawful  issue 
of  such  one,  adding  "and  in  default 
of  such  lawful  issue  I  give,  devise  and 
bequeath  the  same  to  the  survivors  and 
survivor  of  my  children  and  the  law- 
ful issue  of  such  of  my  children  as 
shall  be  dead,"  it  was  held  that  the 
closing  words  of  the  provision  above 
quoted  were  not  enough  to  show  that, 
the  testator  contemplated  a  stirpital' 
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distribution  among  the  issue  of  a 
daughter,  especially  as  the  gift  over 
in  default  of  issue  could  not  have  been 
'intended  to  take  effect  had  the  daugh- 
ter died  leaving  no  living  children^  but 
leaving  children  of  a  deceased  child. 

In  Re  Van  Cleef  (1917)  99  Misc.  405, 
163  N.  Y.  Supp.  1098,  testator  devised 
one  fourth  of  his  estate  to  each  of  his 
daughters  for  life  and  upon  the  death 
of  each  of  her  lawful  issue  adding, 
"and  in  default  of  such  lawful  issue 
I  give,  devise  and  bequeath  the  same 
to  the  survivors  and  survivor  of  my 
children  and  the  lawful  issue  of  such 
of  my  children  as  shall  be  dead."  One 
of  the  daughters  having  died  without 
issue,  leaving  one  sister  surviving,  a 
grandniece,  the  daughter  of  a  deceased 
grandnephew,  and  another  nephew 
who  had  three  children,  it  was  held 
distribution  of  the  deceased  daughter's 
share  should  be  made,  one  half  to  her 
surviving  sister  and  one  half  to  the 
issue  of  deceased  sister,  but  that  a- 
mong  themselves  the  issue  of  such  de- 
ceased sister,  though  of  t'^iro  genera- 
tions, took  per  capita. 

In  Gest  V.  Way  (1837)  2  Whart. 
(Pa.)  445,  where  testator  devised  prop- 
erty to  each  of  his  three  daughters, 
to  hold  to  them  respectively  during 
life,  and  after  death  to  their  issue 
provided  such  issue  should  live  to  be 
twenly-one  or  have  lawful  issue,  but 
if  either  of  his  daughters  should  die 
without  lawful  issue,  or  if  such  should 
die  in  their  minority  without  leaving 
lawful  issue,  then  to  his  other  child  or 
children's  lawful  issue  as  tenants  in 
common,  it  was  held  that  there  was 
nothing  to  prevent  the  operation  of 
the  rule  that  division  should  be  made 
per  capita. 

In  Ridley  v.  McPherson  (1897)  100 
Tenn.  402,  43  S.  W.  772,  construing 
a  deed  conveying  certain  land  in  trust 
for  the  grantor's  daughter  Mary  for 
life,  and  at  her  death  to  be  conveyed 
"to  the  issue  of  said  Mary  E.  living 
at  her  death,  and  in  default  of  any 
such  issue  living  at  the  death  of  said 
Mary  E.  then  upon  this  further  trust 
that  said  lands  be  forthwith  conveyed 
to  the  grantor  if  living  and  to  his  right 
heirs  at  that  time,"  it  was  held  that 
there  was  nothing  in  the  context  to 


indicate  that  a  representative  or  sub- 
stitutional division  among  issue  was 
intended. 

In  Birdsall  v.  York  (1859)  6  Jur.  N. 
S.  (Eng.)  1237,  where  testator  gave  all 
his  real  property  in  trust  for  the  bene- 
fit of  his  wife  and  daughter  for  their 
life,  and  on  the  decease  of  the  sur- 
vivor to  convey  unto  and  equally  be- 
tween A,  B,  C,  and  D,  share  and  share 
alike,  or  unto  such  of  them  as  should 
be  then  living  and  the  issue  of  such 
of  them  as  should  be  then  dead  leav- 
ing lawful  issue,  adding  that  in  case 
any  one  of  them  should  happen  to  die 
in  the  lifetime  of  his  wife  or  daugh- 
ter leaving  issue,  such  issue  then  liv- 
ing should  be  entitled  equally  among 
them  to  the  share  only  which  his,  her, 
or  their  parent  or  parents  would  have 
been  entitled  to  if  living,  and  one  of 
the  persons  named  died  leaving  three 
children,  all  of  whom  died  in  the  life- 
time of  the  testator's  widow  and 
daughter,  and  all  of  whom  left  chil- 
dren surviving,  it  was  held  that  the 
words  "their  parent  or  parents"  were 
confined  to  the  four  persons  named  in 
the  will,  and  that  the  one  fourth  which 
the  primary  devisee  would  have  taken 
if  living  was  distributable  among  his 
grandchildren  per  capita,  and  not  per 
stirpes. 

y.  A»  inolwding  eMld  conceived  but  not 
vet  bom. 

The  term  "issue"  includes  a  child 
conceived  but  not  born  at  the  time 
when  the  class  is  to  be  ascertained. 
Re  Farmers'  Loan  &  T.  Co.  (1918)  82 
Misc.  330,  143  N.  Y.  Supp.  700. 

But  a  child  in  ventre  sa  mdre,  to  be 
capable  of  taking  under  a  bequest  to 
issue,  must  be  one  who  is  legitimately 
begotten  before  the  period  of  distri- 
bution, and  it  is  not  enough  that  its 
parents  were  married  before  its  birth. 
Re  Corlass  (1875)  L.  R.  1  Ch.  Div. 
(Eng.)  460,  45  L.  J.  Ch.  N.  S.  118,  S3 
L.  T.  N.  S.  680,  24  Week.  Rep.  204. 

VI.  A»  itvoluMng  Ulegitlmate  dhiidren. 
It  is  a  generally  recognized  rule 
(except  in  Connecticut)  that  the  word 
"issue"  must  be  taken  prima  facie  to 
mean  legitimate  children,  and  does 
not  include  illegitimate  offspring  un- 
less a  different  intention  appears  from 
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the  context.  Brisbin  ▼.  Huntington 
(1906)  128  Iowa,  166,  108  N.  W.  144, 
5  Ann.  Gas.  931;  Doggett  t.  Moseley 
(1860)  52  N.  C.  (7  Jones,  L.)  687;  Gib- 
son V.  McNeely  (1860)  11  Ohio  St  131, 
affirming  (1858)  2  Disney  (Ohio)  158; 
Kemper  v.  Fort  (1907)  219  Pa.  85,  18 
L.R.A.(N.S.)  820,  123  Am.  St.  Rep. 
623,  67  Atl.  991,  12  Ann.  Cas.  1022; 
Flora  V.  Anderson  (1896)  75  Fed.  217, 
affirming  (1895)  67  Fed.  182;  Re 
Walker  [1897]  2  Ch.  (Eng.)  238,  66 
L.  J.  Ch.  N.  S.  622,  77  L.  T.  N.  S.  94, 
45  Week.  Rep.  647. 

But  in  Connecticut  it  has  been  held 
that  the  words  "issue  of  his  or  her 
bodjr"  include  illegitimate  as  well  as 
legitimate  issue  in  the  absence  of 
an3i:hing  in  the  will  to  indicate  the 
use  of  these  words  in  any  other  than 
their  prima  facie  signification.  Eaton 
T.  Eaton  (1914)  88  Conn.  286,  91  Atl. 
196. 

A  similar  presumption  prevails  in 
the  case  of  a  bequest' to  "children." 
The  right  of  illegitimate  children  to 
take  under  a  testamentary  gift  to 
"children"  is  discussed  in  a  note  in 
8  B.  R.  C.  295,  which  the  consultant  of 
this  subdivision  may  profitably  exam- 
ine in  connection  with  the  question 
whether  illegitimates  may  participate 
in  a  bequest  to  "issue."  The  criticism 
therein  made  of  the  presumption  that 
legitimate  children  only  are  intended 
Is  measurably  applicable  to  the  rule 
that  "issue"  presumptively  connotes 
legitimate  issue.  It  was  there  said: 
"A  perusal  of  the  decisions  leads  to 
the  conclusion  that  this  presumption 
is  most  unfortunate  and  fundamen- 
tally unsound.  Instead  of  operating 
as  a  presumption  should  operate,  only 
in  cases  where  the  testator's  inten- 
tion is  in  doubt,  it  has  operated  to  de- 
feat an  intention  as  to  which  there 
was  no  actual  uncertainty.  This  re- 
sult is  due  not  to  the  operation  of  the 
presumption  itself,  but  to  its  opera- 
tion in  conjunction  with  the  rule  that 
where  there  is  nothing  on  the  face  of 
a  will,  in  its  application  to  the  subject 
of  disposition  or  the  object  of  the  tes- 
tator's bounty,  to  raise  a  latent  ambi- 
guity, parol  evidence  is  not  admissible 
as  to  the  testator's  meaning.  But  a 
rule  adopted  by  the  court  for  the  pur- 


pose of  ascertaining  a  testator's  inten- 
tion should  not  so  operate  as  to  defeat 
his  intention.  The  true  rule  should 
be  that  'children'  is  a  neutral  word, 
taking  its  color  from  the  surrounding 
circumstances.  If  it  be  regarded  as 
such,  no  difficulty  will  be  experienced 
with  the  rule  that  parol  evidence  as  to 
the  testator's  intention  is  inadmissi- 
ble, as  the  existence  of  natural  chil- 
dren known  to  the  testator  will  neces- 
sarily create  the  ambiguity  which 
opens  the  door  to  such  evidence." 

An  illegitimate  child  cannot  be  con- 
sidered "issue"  so  as  to  defeat  a  re- 
mainder created  by  will  made  contin- 
gent upon  the  first  taker's  leaving  no 
issue,  where  by  statute  the  word  "is- 
sue," as  applied  to  the  descent  of  es- 
tates, is  limited  to  lawful  lineal  de- 
scendants. Jenkins  v.  Jenkins  (1887) 
64  N.  H.  407,  14  Atl.  557. 

An  illegitimate  child  does  not  take 
under  a  gift  to  "lawful  issue."  Olm- 
sted V.  Olmsted  (1908)  190  N.  Y.  458, 
128  Am.  St  Rep.  585,  83  N.  E.  569; 
United  States  Trust  Co.  v.  Maxwell 
(1899)  26  Misc.  276,  57  N.  Y.  Supp.  53; 
Central  Trust  Co.  v.  SHUin  (1912) 
154  App.  Div.  227,  138  N.  Y.  Supp.  884. 

Whether  illegitimate  children  subse- 
quently legitimatized  by  the  marriage 
of  their  parents  are  entitled  to  share 
in  a  bequest  to  the  lawful  issue  of 
their  father  does  not  depend  on  their 
legal  status  after  the  marriage,  but  on 
the  intention  of  the  testator.  Cen- 
tral Trust  Co.  V.  Skillin  (N.  Y.)  supra. 

The  fact  that  an  illegitimate  child 
may  inherit  from  its  mother  is  not  a 
sufficient  ground  for  saying  that  he 
is  embraced  in  the  words  "lawful  is- 
sue." Black  V.  Cartmell  (1849)  10  B. 
Mon.  (Ey.)  188.     • 

A  statutory  provision  permitting 
bastards  to  inherit  or  transmit  in- 
heritance on  the  part  of  their  mothers 
does  not  enable  an  illegitimate  child  to 
take  under  a  devise  of  a  remainder  to 
the  issue  of  the  body  of  its  mother. 
Flora  V.  Anderson  (1896)  75  Fed.  217, 
affirming  (1895)  67  Fed.  182. 

In  United  States  Trust  Co.  v.  Max- 
well (1899)  26  Misc.  276,  57  N.  Y. 
Supp.  53,  where  testator,  knowing  that 
his  son  was  the  father  of  an  illegiti- 
mate child,  gave  property  in  trust  for 
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the  son,  to  be  paid  over  on  the  son's 
death  to  "his  lawful  issue,"  and  in 
default  of  such  issue  gave  the  son  a 
power  of  appointment  over  one  half  of 
the  fund,  it  was  held  that  a  subse- 
quently enacted  statute  providing  that 
an  illegitimate  child  whose  parents 
marry  "shall  thereby  become  legiti- 
matized and  shall  be  considered  legiti- 
mate for  all  purposes  and  entitled  to 
all  the  rights  and  privileges  of  a  legiti- 
mate child"  did  not  operate  to  enlarge 
the  meaning  of  the  words  "lawful 
issue,"  so  as  to  include  the  illegitimate 
child. 

But  in  Miller's  Appeal  (1866)  62 
Pa.  113,  it  was  held  that  an  illegiti- 
mate child  might  take  under  a  devise 
by  a  father  to  the  lawful  issue  of  his 
daughter,  where  such  child  had  been 
legitimated  in  her  mother's  lifetime, 
though  long  after  the  death  of  the 
testator,  by  an  act  of  the  legislature 
by  which  she  was  declared  "capable  in 
law  to  inherit  and  transmit  any  estate 
whatsoever  as  fully  and  completely 
and  to  all  intents  and  purposes  as  if 
she  had  been  bom  in  lawful  wedlock." 
The  court  said:  "Nor  can  this  fairly 
be  called  a  making  of  a  new  will  by 
act  of  assembly  forty  years  after  the 
death  of  the  testator.  He  must  be 
presumed  to  have  meant  his  words 
should  have  their  appropriate  legal 
effect,  and  at  all  times  it  is  the  prov- 
ince of  the  lawmaking  power  to  define 
who  shall  be  lawful  issue.  The  law 
of  every  country  regulates  the  succes- 
sion to  estates  on  the  death  of  its 
citizens.  The  testator  referred  him- 
self to  the  law  for  ascertainment  of 
lawful  issue.  We  do  not,  therefore, 
change  his  will  when  we  say  it  would 
have  operated  in  favor  of  Rachel  had 
she  survived  her  mother.  We  simply 
give  effect  to  the  act  of  assembly,  and 
like  effect  to  the  will." 

In  Re  Walker  [1907]  2  Ch.  (Eng.) 
238,  66  L.  J.  Ch.  N.  S.  622,  77  L.  T.  N. 
S.  94,  45  Week.  Rep.  647,  it  was  held 
that  the  illegitimate  daughter  of  a 
niece  was  entitled  to  take  under  a  gift 
to  issue  where  the  testatrix  in  her 
will  described  the  niece  as  the  wife  of 
the  father  of  her  illegitimate  child, 
and  referred  to   such   child  as  the 


daughter  of  the  niece,  and  in  a  codicil 
referred  to  her  as  her  great-niece. 

In  Re  Smilter  [1903]  1  Ch.  (Eng.) 
198,  72  L.  J.  Ch.  N,  S.  102,  61  Week. 
Rep.  231,  87  L.  T.  N.  S.  644,  where 
testator,  after  giving  an  estate  to  his 
nephew  George  for  life,  determinable 
upon  his  becoming  bankrupt,  directed 
that,  on  the  happening  of  that  event, 
the  income  should  be  applied  for  and 
towards  the  maintenance  and  support 
of  such  nephew  and  his  wife  and 
issue,  "whetiier  children  or  more  re- 
mote for  the  time  being  in  existence 
(including  Samuel  Smilter  Revill, 
hereinafter  named),"  with  remainder 
to  the  nephew's  children,  "including 
among  such  children  and  child  Samuel 
Smilter  Revill,  the  illegitimate  son  of 
my  said  nephew,"  and  further  de- 
clared that  "if  there  shall  be  no  child 
of  my  said  nephew,  including  the  same 
Samuel  Smilter  Revill,  living  at  my 
death  or  bom  afterward,"  the  prop- 
erty shoXild  go  to  others,  and  there- 
after gave  the  proceeds  of  other  prop- 
erty upon  trust,  in  an  event  which 
happened,  for  such  of  each  named 
nephews  and  nieces  (including 
George)  as  should  be  living  at  the 
death  of  his  niece  Mary,  and  the  issue 
living  at  the  death  of  his  said  niece 
of  such  of  his  other  nephews  and 
nieces  as  should  die  in  her  lifetime 
leaving  issue, — it  was  held  that  as  the 
testator  had  in  the  first  part  of  his 
will  recognized  Samuel  Smilter  Re- 
vill's  status  as  son  of  the  nephew, 
there  was  a  sufiicient  indication  of  his 
intention  that  he  should  take  under 
the  substantial  gift  in  favor  of  is- 
sue of  a  deceased  nephew. 

VII.  Ab  tnoludtng  ttepoMUbren  or  adopt- 
ed children. 

The  word  "issue"  prima  facie  does 
not  include  a  stepchild.  Barnes  v. 
Greenzebach  (1831)  1  Edw.  Ch.  (N. 
Y.)  41  (obiter). 

The  term  "lawful  issue"  idoes  not 
include  a  child  adopted  after  the 
death  of  the  testator.  Bealor's  Estate 
(1914)  23  Pa.  Dist.  R.  1117. 

In  Blodgett  v.  Stowell  (1906)  189 
Mass.  142,  75  N.  E.  138,  it  was  held 
that  an  adopted  daughter  was  not 
"issue"  within  the  meaning  of  a  pro- 
vision in  the  will  of  the  adopted  par- 
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ent's  father,  made  long  before  het 
adoption,  giving  the  income  of  certain 
property  to  his  son  daring  his  life, 
with  remainder  "to  his  issue  if  any 
then  living,  in  equal  'shares  by  right 
of  representation,"  there  being  noth- 
ing in  the  will  to  show  that  it  was 
the  testator's  intention  that  an  adopt- 
ed child  should  take  under  the  de- 
scription of  "issue,"  and  the  words 
"by  right  of  representation"  being  in- 
consistent with  such  a  construction, 
since  they  apply  to  lineal  descendants 
only. 

An  adopted  child  is  not  "issue"  so 
as  to  defeat  a  remainder  created  by 
will  contingent  upon  the  first  takers 
leaving  no  issue,  where  the  statute  for 
the  adoption  of  children  provides  that 
the  adopted  child  shall  be  "for  the 
purpose  of  inheritance  by  such  child 
and  all  other  legal  consequences  and 
incidents  of  the  natural  relations  of 
parents  and  children  the  child  of  the 
parents  by  adoption,  the  same  as  if  he 
had  been  bom  to  them  In  lawful  wed- 
lock, except  that  he  shall  not  be  capa- 
ble of  taking  property  expressly  lim- 
ited to  the  heirs  of  the  body  or  bodies 
of  the  parents  by  adoption."  Jenkins 
v.  Jenkins  (1887)  64  N.  H.  407,  14  Atl. 
657. 

In  Re  Truman  (1905)  27  R  1. 209,  61 
Atl.  598,  it  was  held  that  an  adopted 
child  was  within  the  provisions  of  a 
will  bequeathing  property  over  "to 
the  children  or  issue"  of  a  deceased 
brother  of  the  testatrix,  under  a  stat- 
ute vesting  the  parties  to  the  adoption 
•  with  reciprocal  rights,  duties,  and  ob> 


ligations,  includitag  the  right  of  in- 
heritance, the  same  as  if  the  child  had 
been  bom  the  lawful  child  of  the 
adopting  parents,  where  it  clearly  ap- 
pears that  the  testatrix  intended  to 
include  such  child,  such  intent,  when 
legally  ascertained,  being  the  test. 

And  in  Re  Olney  (1906)  27  R.  L 
495,  63  Atl.  956,  where  a  trust  had 
been  created  for  the  benefit  of  testa- 
tor's two  sons,  and,  in  the  event  of 
their  decease  "leaving  lawful  issue," 
for  the  support  of  such  issue  until  the 
termination  of  the  trust,  and,  upon  the 
death  of  both  sons,  the  trust  res  was  to 
be  distributed  to  the  "children  then 
living"  of  each  deceased  son,  it  was 
held,  under  a  statute  declaring  that  an 
adopted  child  shall  be  deemed  the 
child  of  the  adopting  parents  for  the 
purposes  of  inheritance,  the  same  as 
if  it  had  been  born  to  them  in  lawful 
wedlock,  except  that  it  should  not  be 
capable  of  taldiig  property  expressly 
limited  to  the  heirs  of  the  body  or 
bodies  of  such  parents,  nor  property 
from  the  lineal  or  collateral  kindred 
thereof  by  the  right  of  reversion,  that 
an  adopted  child  of  one  of  such  sons 
would  take  the  same  interest  she 
would  have  taken  had  she  been  a  child 
of  the  body. 

And  in  Hartwell  ▼.  Tefft  (1896)  19 
R.  L  644,  84  L.R.A.  500,  35  Atl.  882, 
under  the  same  statute  an  adopted 
child  was  held  the  "lawful  issue"  of 
a  person,  within  the  meaning  of  a  will 
making  a  gift  to  such  person,  with  re- 
mainder to  his  "lawful  issue." 

E.  S.  0. 


ATCHISON,  TOPEKA,  &  SANTA  FE  RAILWAY  COMPANY 

V. 

RAILROAD  COMMISSION  OF  THE  STATE  OF  CALIFORNIA  et  al. 

California  awpreme  Court  (In  Banc)  —  OetoT>er  28,  1010, 
(173  Gal.  677,  P.U.R.1917B.  836, 160  Pac.  828.) 

Public  service  corporation  —  requiring  rendition  of  new  service  by  railroad. 

1.  A  railroad  company  cannot,  in  view  of  the  cgnstitutional  protection 
of  property  rigrhts,  be  required  to  connect  with  its  line  points  which  it  has 
never  undertaken  to  serve. 

[See  note  on  thi»  question  beginning  on  page  983.] 
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Public  Service  Conunissiion  —  author- 
ity to  enforce  cmitracts. 

2.  The  Railroad  Commission  has  no 
authority  to  enforce  a  contract  between 
a  railroad  company  and  persons  sub- 
scribing funds  for  the  construction  of 
Its  road. 

Same  —  restoration  of  abandoned  line. 

3.  After  discontinuance  of  the  opera- 
tion of  a  railroad  until  the  right  to 
operate  has  been  lost  by  abandonment, 
the  Public  Service  Commission  has  no 
authority  to  require  restoration  of  the 
service. 

Public  service  corporation  —  under* 
taking  to  supply  public 

4.  A  public  utility  undertaking  to 
supply  a  given  public  need  submits  it- 
self to  the  regulation  and  control  of 
public  authority  with  respect  to  the 
service  which  it  has  thus  undertaken. 
Railroad  —  undertaking  by  construc- 

ti<m  of  road. 

6.  A  railroad  company  in  construct- 
ing a  line  betwe^i  given  points  does 
not  undertake  to  supply  the  transpor- 
tation needs  of  any  territory  not 
reached  by  its  line. 
Public  service  corp<sation  — -  duty  to 

extend  service. 

6.  The  obligation  of  a  gas,  water, 


electric  light,  or  telephone  company  to 
supply  a  given  district  carries  witti  it 
the  duty,  under  reasonable  limitations, 
to  extend  the  mains  or  lines  of  the  pub- 
lic utility  to  a  poin't  on  the  consumer's 
premises  where  use  can  be  made  of  the 
service. 

Railroad  —  duty  to  supply  facilities. 

7.  A  railroad  company  may  be  com- 
pelled to  furnish  proper  stations  for 
the  reception  and  disdiarge  of  passen- 
gers and  freight,  to  supply  adequate 
motive  power  and  cars,  to  install  safe- 
ty devices,  and  make  needed  repairs 
and  additions  to  its  roadbed  and  trade* 
and  other  like  improvements. 

Public  Service  Commissitm  —  power 
to  supervise  railroad  service. 

8.  The  supervision  of  service  ren- 
dered by  a  railroad  company  is  a  proper 
matter  for  public  regulation  and  con- 
trol. 

RaUroad  —  extension  of  road  —  ques- 
tion for  directors. 

9.  The  question  whether  a  railroad 
shall  extend  its  lines  to  points  not 
theretofore  reached  by  it  is  one  of 
public  policy,  to  be  determined  by  its 
directors. 


Petition  for  a  writ  of  certiorari  to  test  the  validity  of  an  order  of  the 
respondent  Comn^ission,  requiring  petitioner  to  construct  and  put  in  opera- 
tion a  line  of  railroad  between  certain  points.    Order  annulled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  E.  W.  Camp,  U.  T.  Clotfeller,  The  provision  for  forfeiture  of  the 
and  Pillsbury,  Haduson,  &  Sutro  for     right  to  build  is  not  self-executing. 


petitioner. 

Mr.  Douglas  Brookman  for  respond- 
ent. 

Messrs.  Allan  Brant  and  W.  C. 
Wilde,  amici  curiie: 

The  railroad  company,  claiming  the 
right  to  operate,  and  operating,  over  all 
the  route  covered  by  the  original  fran- 
chise except  the  12-miIe  ga:p,  could  not 
abandon  and  refuse  to  restore  this  por- 
tion of  its  railroad. 

People  ex  rel.  Schaghticoke  v.  Troy 
&  B.  R.  Co.  37  How.  Pr.  427;  38  Cyc. 
80;  State  v.  Hartford  &  N.  H.  R.  Co. 
29  Conn.  546;  Colorado  &  S.  R.  Co.  v. 
State  R.  Commission,  54  Colo.  64,  129 
Pac.  506;  State  ex  rel.  Grinsf elder  v. 
Spokane  Street  R.  Co.  19  Wash.  618, 
41  L.R.A.  515,  67  Am.  St.  Rep.  739, 
58  Pac.  719;  Day  y.  Tacoma  R.  & 
Power  Co.  80  Wash.  161,  L.R.A. 
1915B,  547, 141  Pac.  349.' 


Santa  Rosa  City  R.  Co.  v.  Central 
Street  R.  Co.  4  Cal.  Unrep.  950,  38  Pac 
986;  Chesapeake  &  0.  Canal  Co.  v. 
Baltimore  &  O.  R.  Co.  4  Gill  &  J.  Ir 
Taylor  v.  Holmes,  14  Fed.  498;  Davis 
V.  Gray,  16  Wall.  203,  21  L.  ed.  447; 
Kanawha  Coal  Co.  v.  Kanawha  &  0. 
Coal  Co.  7  Blatchf.  391,  Fed.  Cas.  No. 
7,606;  Wallamet  Falls  Canal  &  Lock 
Co.  V.  Kittridge,  5  Sawy.  44,  Fed.  Cas. 
No.  17,105;  Arthur  v.  Commercial  & 
R.  Bank,  17  Miss.  394,  48  Am.  Dec 
719 ;  Boyer  v.  Little  Falls,  5  App.  Div. 
1,  38  N.  Y.  Supp.  1114;  Forster  v. 
Juniata  Bridge  Co.  16  Pa.  393,  55  Am. 
Dec.  506;  Shand  v.  Gage,  9  S.  C.  187; 
Greenbrier  Lumber  Co.  v.  Ward,  30  W. 
Va.  43,  8  S.  E.  227. 

Sloss,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  proceeding  in  certiorari 
to  test  the  validity  of  an  order  of 
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the  Railroad  Commission,  require 
ing  the  Atchison,  Topeka,  &  San- 
ta Fe  Railway  Company  to  con- 
struct and  put  into  operation  a  line 
of  railroad  between  Oceanside,  in 
San  Diego  county,  and  Temecula,  in 
Riverside  county.  The  Atchison, 
Topeka,  &  Santa  Fe  Railway  Com- 
pany (which  we  shall  herein  term 
the  "Santa  Fe  Company")  operates 
a  transcontinental  line  of  railroad, 
connecting  with  a  number  of  lines  in 
this  state.  It  has  succeeded  to  the 
property  and  raib-oad  lines  of  the 
Southern  California  Railway  Com- 
pany, which  was  in  turn  the  succes- 
sor in  interest  of  the  California 
Southern  Railroad  Company.  The 
last-named  corporation  was  organ- 
ized about  the  year  1880,  to  build 
and  operate  a  railroad  from  the  bay 
of  San  Diego  to  a  point  of  connec- 
tion with  the  line  of  the  Atlantic  & 
Pacific  Railroad,  running  easterly 
from  Barstow  in  San  Bernardino 
county,  and  now  forming  a  part  of 
the  main  line  of  the  Santa  Fe  sys- 
tem. The  line  of  the  California 
Southern  Railroad  Company  was 
constmcted  from  San  Diego  to 
Oceanside,  thence  northeasterly  to 
Fallbrook  Station,  thence  through 
the  Temecula  canyon  to  Temecula, 
and  thence  northeasterly  through 
Riverside  and  San  Bernardino  coun- 
ties to  Barstow.  The  distance  from 
Fallbrook  Station  to  Temecula 
through  the  Temecula  canyon  is 
about  12  miles.  In  the  year  1891 
this  portion  of  the  road  was  washed 
out  by  a  flood,  and  it  has  never  been 
rebuilt.  Theretofore,  in  1888,  an- 
other line  had  been  built,  connecting 
San  Diego  and  Oceanside  with  San 
Bernardino  via  Santa  Ana.  This 
road,  while  longer  than  the  one 
through  the  Temecula  canyon,  could 
be  operated  to  better  advantage  be- 
cause it  avoided  unfavorable  grades 
and  curves.  It  has  also  passed  into 
the  ownership  and  possession  of  the 
Suita  Fe  Company. 

The  proceeding  now  under  review 
was  instituted  before  the  Railroad 
Commission  by  the  complaint  of  va- 
rious civic  and  commercial  organiz- 
ations in  San  Diego,  joined  by  citi- 
2  A.L.R.— 62. 


zens  of  the  vicinity  who  sought  an 
order  requiring  the  Santa  Fe  Com- 
pany to  re-establish  railroad  opera- 
tions between  Fallbrook  and  Teme- 
cula in  order  to  give  direct  service 
over  this  line  to  persons  residing  in 
the  territory  beyond  Temecula. 
Prior  to  the  construction  of  the 
original  line,  the  California  South- 
em  Railroad  Company  had  received 
donations  of  money  and  land,  aggre- 
gating several  millions  of  dollars  in 
value,  as  an  inducement  to  the  con- 
struction of  a  raiboad  from  the  bay 
of  San  Diego  to  a  coimection  with 
the  Atlantic  &  Pacific  Railroad.  An 
agreement  to  that  end  had  been 
made  between  a  representative  of 
the  intending  donors  and  a  group  of 
men  who  undertook  to  form  a  cor- 
poration for  the  proposed  construe-  . 
tion.  Pursuant  to  this  agreement 
the  California  Southern  Railroad 
Company  was  formed,  and  its  line 
buat. 

The  Commission  filed  an  elaborate 
opinion,  in  which  it  recited  the  fore- 
going facts  and  many  others.  It 
went  carefully  into  the  question  of 
the  cost  of  reconstructing  the  road 
through  the  Temecula  canyon,  and 
made  estimates  of  the  e;ctent  of  ter- 
ritory which  would  furnish  traffic  in 
consequence  of  the  proposed  connec- 
tion. Suggestion  having  been  made 
that  an  alternative  route  could  be 
constructed  from  Oceanside  to  Tem- 
ecula without  going  through  the 
Temecula  canyon,  the  Commission 
also  found  the  cost  of  constructing 
this  line.  The  findings  of  the  Com- 
mission included  the  following: 

"Eighth.  That  the  re-establish- 
ment of  a  direct  connection  between 
San  Diego  and  Temecula,  either  by 
way  of  the  Temecula  canyon  or  by 
way  of  the  so-called  alternative  line, 
both  of  which  said  lines  are 
described  in  the  preceding  opinion, 
is  a  public  necessity  and  will  greatly 
benefit  all  of  the  country  affected  by 
this  railroad. 

"Ninth.  That  it  is  reasonable  to 
order  the  defendant  to  make  such, 
connection,  and  that  the  present  and 
prospective  traffic  justify  the  ex- 
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penditure  of  the  sum  of  money  nec- 
essary to  establish  this  connection." 

On  these  findings  an  order  was 
made,  requiring  the  Santa  Fe  Com- 
pany to  present  to  the  Commission 
for  its  approval  plans  and  estimates 
for  a  line  connecting  Oceanside  and 
Temecula,  either  through  the  can- 
yon or  by  the  alternative  route,  and 
requiring  it  within  twelve  months 
after  the  approval  by  the  Commis- 
sion of  such  plans  and  estimates  to 
construct,  complete,  and  put  into  op- 
eration such  line  of  railroad,  and 
operate  thereover  regular  passenger 
and  freight  service.  This  is  the 
order  which  is  attacked  in  the  pres- 
ent proceeding. 

The  Railroad  Commission  seeks  to 
find  authority  for  its  order  in  §  36 
of  the  Public  Utilities  Act.  So  much 
of  the  section  as  is  material  here 
reads  as  follows :  "Sec.  36.  When- 
ever the  Commission,  after  a  hear- 
ing had  upon  its  own  motion  or  upon 
complaint,  shall  find  that  additions, 
extensions,  repairs  or  improvements 
to,  or  changes  in,  the  existing  plant, 
equipment,  apparatus,  facilities  or 
other  physical  property  of  any  pub- 
lic utility  or  of  any  two  or  more  pub- 
lic utilities  ought  reasonably  to  be 
made,  or  that  a  new  structure  or 
structures  should  be  erected,  to  pro- 
mote the  security  or  convenience  of 
its  employees  or  the  public,  or  in 
any  other  way  to  secure  adequate 
service  or  facilities,  the  Gonmiission 
shall  make  and  serve  an  order  di> 
recting  that  such  additions,  exten- 
sions, repairs,  improvements  or 
changes  be  made  or  such  structure 
or  structures  be  erected  in  the  man- 
ner and  within  the  time  specified  in 
said  order."  Stat.  1911  (Ex.  Sess.) 
p.  86. 

In  assailing  the  validity  of  the 
order,  the  petitioner  makes  a  num- 
ber of  contentions.  These,  generally 
speaking,  divide  themselves  into  two 
branches.  One  challenges  the  au- 
thority of  the  Railroad  Commission 
to  order  the  construction  of  a  line  of 
railroad,  under  the  circumstances 
here  shown,  regardless  of  the  con- 
sideration that  the  operation  of  the 
new  line  might,  in  a  financial  view. 


be  beneficial  to  the  company,  while 
the  other  turns  more  specifically  on 
the  inquiry  whether,  under  the  evi- 
dence in  this  particular  case,  the 
construction  directed  to  be  made 
would  be  justified  by  the  showing  of 
probable  earnings  to  accrue  to  the 
company.  The  first  of  these  ques- 
tions is  the  more  fundamental,  and 
in  view  of  the  conclusion  we  have 
reached  on  it  we  do  not  find  it  neces- 
sary to  go  into  an  analysis  of  the 
evidence  that  would  have  to  be  con- 
sidered in  passing  on  the  second. 

The  issue  to  be  determined  is  this: 
Has  the  Railroad  Commission  au- 
thority to  require  a  railroad  com- 
pany to  extend  its  line  of  railroad, 
or  to  build  a  new  line,  so  as  to  con- 
nect with  its  existing  line  points 
that  have  not  theretofore  been  con- 
nected, and  which  the  company  has 
not  undertaken  to  so  connect?  In 
thus  stating  the  question,  we  elim- 
inate from  consideration  the  con- 
tract found  to  have  been  made  be- 
tween citizens  of  San  Diego  and  the 
incorporators  of  the  California 
Southern  Railroad  Company,  as  wdl 
as  the  fact  that  a  line  had  once  been 
run  from  Fallbrook  to  Temecula. 

While  the  Commission,  in  its  opin- 
ion, dwelt  at  some  length  upon  the 
moral  obligations  arising  from  this 
contract,  its  condusion  was  not,  per- 
haps, in  a  legal  sense,  based  upon  it. 
The  first  finding  of  the  learned  com- 
missioner who  heard  the.  testimony, 
after  referring  to  the  grants  made 
under  the  contract,  concludes  as  fol- 
lows: "I  do  not,  however,  find  that 
the  moral  or  legal  obligations  result- 
ing from  this  contract  are,  of  neces- 
sity, a  deciding  factor  in  this  case." 

But  whether  or  not  the  existence 
of  the  contract  may,  in  some  degree, 
have  influenced  the  Commission  in 
reaching  its  conclusion,  it  is  clear 
that  grounds  must  be  sought  else- 
where for  supporting  the  order  here 
under  review.  We  may  pass,  with- 
out expressing  an  opinion  of  its 
validity,  the  petitioner's  suggestion 
that  the  Santa  Fe  Company  was  not 
a  party  to  the  contract,  but  was  a 
purchaser  under  foreclosure  of  the 
properties    of   the   corporation   in 
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whose  behalf  the  agreement  had 
been  made,  and  therefore  not  bound 
by  the  contractual  duties  of  its  pred- 
ecessor. See  Hoard  v.  Chesapeake 
&  O.  R.  Co.  128  U.  S.  222,  31  L.  ed. 
130,  8  Sup.  Ct.  Rep.  74.  For,  even 
if  it  be  granted  that 
the  burdens  of  the 
agreement  rest  on 
the  petitioner,  the 
Railroad  Commis- 
sion is  not  a  body  charged  with  the 
enforcement  of  private  contracts. 
See  Hanlon  v.  Eshleman,  169  Cal. 
200,  P.U.R.1915B,  842, 146  Pac  656. 
Its  function,  like  that  of  the  Inte- 
state Commerce  Commission,  is  to 
regulate  public  utilities,  and  to  com- 
pel the  enforcement  of  their  duties 
to  the  public  (Southern  P.  Co.  v.  In- 
terstate Commerce  Commission,  219 
U.  S.  433,  55  L.  ed.  283,  31  Sup.  Ct. 
Rep.  288) ;  not  to  compel  iliem  to 
carry  out  their  contract  obligations 
to  individuals.  This  is  conceded  by 
the  respondents  themselves,  and  we 
need  not,  therefore,  go  into  a  review 
of  the  various  provisions  of  the  act 
(among  others,  §  36  itself),  which 
demonstrate  the  soundness  of  the 
conclusion  just  stated. 

Nor  is  the  fact  that  a  railroad  line 
had  once  existed  between  Fallbrook 
and  Temecula  a  factor  of  any  mo- 
ment in  the  present  inquiry.  'No 
question  is  made  of  the  authority  of 
the  Railroad  Commission  to  compel 
a  railroad  company  or  other  public 
utility  to  restore  a  service  which  it 
has  been  furnishing.  Here,  how- 
ever, the  line  between  Fallbrook  and 
Temecula  had  been  destroyed  for 
about  twenty  years  before  the  ac- 
tion of  the  Commission  was  invoked, 
and,  indeed,  before  the  enactment  of 
the  law  upon  which  the  Commission 
relies  for  its  authority  to  act.  It  is 
expressly  found  tiiat  "that  portion 
of  the  line  was  left  abandoned  and 
service  discontinued.  It  has  remain- 
ed abandoned  ever  since."  In  view 
of  this  fact,  it  can- 
not be  doubted  that 
any  obligation  of 
the  predecessor  of  the  Santa  Fe 
Company  to  maintain  and  operate 
the  line  from  Fallbrook  to  Temecula 
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had  long  since  ceased  (Public  Serv- 
ice Commission  v.  Philadelphia,  B< 
&  W.  R.  Co.  122  Md.  488,  89  Atl. 
726),  and  that  no  such  obligation 
ever  rested  upon  the  Santa  Fe  Com- 
pany itself.  The  duty  to  maintain 
the  line  was  dependent  upon  the 
right  to  maintain  it,  and  tlds  right 
was  lost  by  abandonment  (Home 
Real  Estate  Co.  v.  Los  Angeles  P. 
Co.  163  Cal.  710, 126  Pac.  972),  with- 
out regard  to  the  question  whether 
it  had  been  forfeited  under  the  pro- 
visions of  §  468  of  the  Civil  Code. 
The  case  must,  therefore,  stand  pre- 
cisely as  it  would  if  there  had  never 
been  any  connection  between  these 
two  points. 

The  solution  of  the  problem  thus 
presented  must  be  found  in  a  defini- 
tion of  the  character  of  the  o^er 
complained  of  .  Is  the  Railroad  Com- 
mission, in  ordering  the  construc- 
tion of  a  railroad  line,  regulating 
the  service  which  the  petitioner  has 
undertaken  to  give  to  the  public,  or 
is  it  compelling  the  railroad  com- 
pany to  dedicate  its  property  to  a 
new  service?  If  the  former,  the 
Commission  is  acting  within  its  ju- 
risdiction; if  the 
latter,  it  is  attempt- 
ing to  exercise  an 
authority  which  the 
statute  either  has 
not  attempted  or  is  unable  to  confer 
upon  it.  Section  36  of  the  Public 
Utilities  Act  authorizes  the  Commis- 
sion to  noake  an  order  directing  that 
"additions,  extensions,"  etc.,  be 
made  in  the  plant  or  facilities  of  any 
public  utility.  It  might  be  argued 
that  this  language  is  broad  enough 
to  include  additions  to  the  plant, 
even  though  such  additions  may  in- 
volve a  service  never  contemplated 
nor  undertaken  by  the  owner  of  the 
utility.  But  if  this  be  taken  to  be 
the  true  meaning,  the  section  ex- 
presses an  intent  which  cannot, 
onder  the  restrictions  of  the  Fed- 
eral C!onstitution,  be  given  effect.  As 
was  said  by  Henshaw,  J.,  in  Pacific 
Tel^h.  &  Teleg.  Co.  v.  Eshleman, 
166  Cal.  640,  665,  60  L.R.A.(N.S.) 
652, 187  Pac.  1128,  Ann.  Cas.  1915C, 
882:    "It  may  not  be  amiss  to  point 
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out  that  the  devotion  to  a  public  use 
by  a  person  or  corporation  of  prop- 
erty held  by  them  in  ownership  does 
not  destroy  their  ownership,  and 
does  not  vest  title  to  the  property  in 
the  public  so  as  to  justify,  under  the 
exercise  of  police  power,  the  taking 
away  of  the  management  and  con- 
trol of  the  property  from  its  owners 
without  compensation,  upon  the 
ground  that  public  convenience 
would  better  be  served  thereby,  or 
that  the  owners  themselves  have 
proven  false  or  derelict  in  the  per- 
formance of  their  public  duty." 

And  the  following  quotation  from 
my  opinion  in  the  same  case  is  also 
in  point:  "I  think  it  cannot  be 
doubted'  that  an  order,  compelling 
the  owner  of  private  property, 
against  his  will,  to  subject  that  prop- 
erty to  the  use  of  the  public  or  of 
an  individual,  amounts  to  a  taking 
of  property.  .  .  .  Where  the  par- 
ticular property  has  been  dedicated 
to  a  public  use,  where  the  property, 
in  other  words,  is  employed  in  a  pub- 
lic service,  the  owner  has  consented 
that  the  public  may  use  his  property 
within  the  limits  to  which  the  dedi- 
cation extends.  Within  those  limits, 
the  use  by  the  public  does  not  con- 
stitute a  taking,  or,  if  it  be  a  taking, 
it  is  one  which  has  been  invited  by 
the  owner.  But  the  fact  that  the 
property  has  been  offered  for  one 
public  use  does  not  authorize  the 
public  to  use  it  for  other  and  differ- 
ent purposes." 

Again,  in  Del  Mar  Water,  Light,  & 
P.  Ck).  v.  Eshleman<  167  Cal.  666, 
680, 140  Pac.  596,  Mr.  Justice  Shaw, 
in  referring  to  §  36  and  other  pro- 
visions of  the  Public  Utilities  Act, 
said :  "These  sections,  taken  literal- 
ly, seem  to  empower  the  Commission 
to  direct  any  public  utility  to  extend 
its  plant  and  enlarge  the  territory 
supplied  by  it  in  such  manner  as  the 
Commission  shall  judge  advisable. 
But  a  proper  interpretation  of  these 
provisions  must  be  that  they  are 
limited  in  their  application  to  such 
public  service  corporations  as  may 
have  devoted  their  entire  property 
to  the  use  of  the  entire  public,  or 
to  those  which  may  have  undertaken 


to  supply  a  certain  district,  such  as 
a  city,  and  dedicated  their  property 
to  tluit  service  and  which  afterward 
may  have  failed  or  refused  to  g^ve 
to  such  district  an  adequate  service, 
or  failed  or  refused  to  extend  the 
system  and  supply  to  parts  of  the 
district,  when  it  was  within  its 
means  to  have  done  so,  and  such  ex- 
tension would  not  be  unreasonable. 
In  such  cases  it  would  be  entirely 
proper  to  give  such  a  Commission; 
power  to  compd  adequate  service 
within  the  territory  which  the  cor- 
poration has  undertaken  to  serve, 
and  to  compel  any  reasonable  exten- 
sion of  the  service  to  other  parts  of 
such  territory.  But  even  a  consti- 
tutional declaration  cannot  trans- 
form a  private  enterprise,  or  a  part 
thereof,  into  a  public  utility,  and 
thus  take  property  for  public  use 
without  condemnation  and  payment. 
The  provisions  of  this  act  could  not 
authorize  the  Commission  to  compel 
such  corporation  to  dedicate  addi- 
tional property  to  public  use  without 
additional  compensation.  When  a 
corporation  voluntarily  devotes  a 
part  of  its  property  to  public  use,  it 
is  to  be  presumed  that  it  makes  the 
dedication  because  it  is  satisfied 
with  the  return  which  it  expects  to 
receive,  and  in  that  way  it  is  deemed 
to  liave  been  compensated  for  such 
dedication.  But  when  it  is  forced  to 
devote  to  public  use  additional  prop- 
erty which  it  has  not  dedicated  to 
public  use,  or  is  compelled  to  extend 
its  service  to  supply  uses  or  terri- 
tory not  embrac^  in  the  original 
dedication,  it  must  under  our  consti- 
tutional provisions,  as  a  condition 
precedent,  be  compensated  for  the 
value  of  the  new  property  taken  or 
new  use  exacted.  This  may  be  done 
under  the  power  of  eminent  do- 
main." 

The  views  thus  announced,  when 
applied  to  the  facts  of  the  case  be- 
fore us,  lead  inevitebly  to  the  con- 
clusion that  the  Commission  exceed- 
ed its  power  in  ordering  the  con- 
struction of  a  new  line  of  road  to 
connect  Oceanside  and  Temecula. 
A   public    utility,    undertaking   to 
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supply     a     given      public     need, 
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authorily  with  respect  to  the 
service  which  it  has  thus  under- 
taken. Thus,  a  water  company, 
having  a  franchise  to  supply  water 
to  the  inhabitants  of  a  given  city, 
assumes  the  public  duty  of  supply- 
ing that  community  with  water. 
It  may  be  compelled  to  extend  its 
mains  in  order  to  furnish  the  serv- 
ice to  such  inhabitants.  Lukrawka 
v.  Spring  Valley  Water  Co.  169  Cal. 
318,  P.U.R.1915B,  331, 146  Pac.  640, 
Ann.  Cas.  1916D,  277.  So,  of  com- 
panies furnishing  gas,  electric  cur- 
rent, or  telephone  service.  1  Wy- 
man.  Pub.  Serv.  Corp.  §  797.  But 
to  require  a  public  utility  to  devote 
its  property  to  a  service  which  it 
has  never  professed  to  render  is  to 
take  that  property,  pro  tanto,  and 
such  taking  cannot  be  justified  ex- 
cept under  the  power  of  eminent 
domain— i.  e.,  upon  just  compensa- 
tion. A  railroad  company,  in  con- 
structing a  line  between  given 
points,  does  not  un- 
^Wt^MUiiK  br  dertake  to  supply 
eonatrnctioB  oi    the     transportation 
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needs  of  any  terri- 
tory not  reached  by  its  lines.  1  Wy- 
man.  Pub.  Serv.  Corp.  §  272.  As  is 
pointed  out  by  petitioner,  there  is  a 
very  real  difference  between  the  na- 
ture of  the  service  rendered  by  a 
railroad  and  that  furnished  by  a 
water  or  gas  company,  or  a  tele- 
phone system.  Gas,  water,  electric 
light,  or  (as  a  rule)  telephone  serv- 
ice must,  in  the  nature  of  things,  be 
brought  to  the  consumer.  The  ob- 
ligation to  supply  a  given  district 
carries  with  it  the  duty,  under  rea- 
sonable limitations, 
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or  lines  of  the  pub- 
lic utility  to  a  point 
on  the  consumer's  premises  where 
use  can  be  made  of  the  serv- 
ice. Not  so  with  a  railroad  com- 
pany. Before  freight  or  passengers 
can  be  transported  they  must  be 
brought  or  must  come  to  some 
point  on  the  line  of  the  railroad. 
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True,  the  railroad  company  is  bound 
to  provide  adequate  facilities  for 
the  service  of  the  public  on  its  lines. 
It  may  be  compelled  to  furnish 
proper  stations  for  the  reception 
and  discharge  of  ■  passengers  and 
freight,  to  supply  adequate  motive 
powOT  and  cars,  to  r.„,„,«_«„«^ 
install  safety  de-  to  snppiy 
vices,  to  make  need-  "«"•"«•• 
ed  repairs  and  additions  to  its  road- 
bed .and  track,  and  other  like  im- 
provements. All  of  these  matters 
fall  within  the  scope  of  the  regula- 
tion of  the  service  which  the  com- 
pany has  undertaken  to  give.  But 
there  is  a  vital  distinction  between 
regulation  of  this  character  and  a 
requirement  that  the  railroad  com- 
I>any  shall  extend  its  operations  by 
building  a  new  line  of  road  to  tap  or 
supply  a  territory  which  has  not 
theretofore  had  the  benefit  of  direct 
railroad  service.  Such  a  require- 
ment caimot  be  justified  by  saying 
that  the  points  to  be  thus  reach^ 
are  within  the  area  already  served 
by  the  railroad.  The  area  served 
by  any  railroad  may,  in  a  certain 
sense,  be  said  to  include  all  of  the 
territory,  in  any  direction,  from 
which  freight  or  passengers  may  be 
brought  to  the  railroad  by  any  other 
mode  of  conveyance.  Such  area 
may  extend  to  a  distance  of  many 
miles  from  the  line  of  the  road. 
Certainly  the  public  duty  of  the 
company  does  not  include  the  obli- 
gation of  building  lines  to  any  or 
every  portion  of  this  indefinite  ex- 
panse of  territory. 

Various  decisions  upholding  or- 
ders of  regulating  bodies  with  re- 
spect to  railroads  are  cited,  but  we 
think  they  do  not,  in  any  instance, 
meet  the  necessities  of  the  case  at 
bar.  Much  stress  is  laid  upon  Wis- 
consin, M.  &  P.  R.  Co.  V.  Jacobson, 
179  U.  S.  287,  45  L.  ed.  194,  21  Sup. 
Ct.  Rep.  115.  There  the  Supreme 
Court  of  the  United  States  had  un- 
der consideration  an  order  of  the 
Railroad  and  Warehouse  Commis- 
sion of  the  state  of  Minnesota,  re- 
quiring two  railroad  companies 
whose  tracks  intersected  at  a  cer- 
tain  point   to    provide    connecting 
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tracks,  so  that  the  cars  of  each  com- 
pany could  be  run  onto  the  tracks 
of  the  other.  The  ground  of  the 
decision  sustaining  the  order  was, 
in  effect,  that  the  requirement  was 
simply  a  resrulation  of  the  opera- 
tions of  the  two  companies,  in  fur- 
therance of  their  obligation  to  prop- 
erly serve  the  public  needs  and 
convenience.  There  was  no  attempt 
to  compel  a  road  to  extend  its  serv- 
ice beyond  the  lines  which  it -was 
already  operating.  The  companies 
were  merely  required  to  furnish 
facilities  for  the  more  adequate  per- 
formance of  a  service  already  sup- 
plied. The  same  is  true  of  the  other 
cases  upon  which  reliance  is  placed. 
Thus,  in  Atlantic  Coast  Line  B.  Co. 
V.  North  Carolina  Corp.  Commis- 
sion, 206  U.  S.  1,  51  L.  ed.  933,  27 
Sup.  Ct.  Rep.  585,  11  Ann.  Cas.  398, 
the  order  in  controversy  directed  a 
railroad  to  rearrange  its  schedules, 
so  as  to  make  a  convenient  connec- 
tion between  its  trains  and  those  of 
another  road  passing  a  junction 
point.  The  order  under  review  in 
•Missouri  P.  R.  Co.  v.  Kansas,  216 
U.  S.  262,  54  L.  ed.  472,  30  Sup.  Ct. 
Rep.  330,  required  the  railroad  com- 
pany to  put  into  operation  on  one  of 
its  branches,  a  passenger  train,  in 
place  of  a  mixed  passenger  and 
.  freight  train.  This  order,  said  the 
court,  did  nothing  more  "than  -com- 
mand the  railroad  company  to  per- 
form a  service  which  it  was  incum- 
bent upon  it  to  perform,  as  the 
necessary  result  of  the  possession 
and  enjoyment  of  its  charter  pow- 
ers." So,  in  Minneapolis  &  St.  L. 
R.  Co.  V.  Minnesota,  193  U.  S.  53, 
48  L.  ed.  614,  24  Sup.  Ct.  Rep.  396, 
the  court  sustained  the  validity  of 
an  order  of  the  Railroad  and  Ware- 
house Commission  of  Miimesota, 
directing  the  railroad  company  to 
build  and  maintain  a  station  house 
at  a  certain  point  on  its  line.  This 
ruling,  like  the  others  mentioned, 
was  based  upon  the  duty  of  the  com- 
pany to  provide  proper  service  upon 
its  lines,  the  court  saying  that  "to 
establish  stations  at  proper  places 
is  the  first  duty  of  a  railroad  com- 
pany.   The  state  can  certainly  pro- 


vide for  the  enforcement  of  that 
duty."  The  same  grounds  led  to 
the  decision  in  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Iowa,  233  U.  S.  334,  58  L. 
ed.  988,  34  Sup.  Ct.  Rep.  592.  The 
order  there  in  question  was  one  re- 
quiring the  railroad  company  to  ac- 
cept shiixnents  of  coal  in  carload 
lots  when  tendered  in  cars  of  other 
railroad  companies.  The  require- 
ment was  justified  "in  order  that 
reasonably  adequate  facilities  for 
traffic  may  be  provided."  And 
similar  considerations  were  made 
the  ground  of  rulings,  upholding 
orders  requiring  various  railroads 
to  use  their  tracks  -within  the  city 
of  Detroit  for  interchange  of  traffic 
(Grand  Trunk  R.  Co.  v.  Michigan 
R.  Commission,  231  U.  S.  457,  58  L. 
ed.  310,  34  Sup.  Ct.  Rep.  152),  and 
directing  a  street  railroad  company 
to  double  track  its  line  for  a  distance 
of  ten  blocks  (Phoenix  R.  Co.  v. 
Geary,  239  U.  S.  277,  60  L.  ed.  287, 
36  Sup.  Ct.  Rep.  45).  In  the  case 
last  cited  the  court,  in  its  opinion, 
used  this  expression:  "Complain- 
ant is  not  required  to  open  up  new 
territory,  but  only  to  give  better 
service  upon  a  street  already  occu- 
pied by  it  under  a  public  franchise." 

These  cases,  one  and  all,  have  to 
do  with  regulations  designed  to  im- 
prove the  facilities  for  transacting 
the  business  already  conducted  up- 
on the  lines  built  by  the  company 
and  devoted  to  the  transaction  of 
that  business.  They  furnish  no 
support  for  the  claim  that  a  rail- 
road company  may  be  compelled  to 
build  new  lines  in  order  to  render  a 
new  service,  however  necessary  or 
convenient  such  new  service  may  be 
-to  the  public. 

"It  must  be  remembered,"  said 
Mr.  Justice  Brewer  in  Interstate 
Commerce  Commission  v.  Chicago 
G.  W.  R.  Co.  209  U.  S.  108,  118,  52 
L.  ed.  705,  712,  28  Sup.  Ct.  Rep.  496, 
"that  railroads  are  the  private  prop- 
erty of  their  owners;  that  while, 
from  the  public  character  of  the 
work  in  which  they  are  engaged, 
the  public  has  the  power  to  pre- 
scribe rules  for  securing  faithful 
and  efficient  service,  and  equality 
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between  shippers  and  communities, 
yet  in  no  proper  sense  is  the  pablic 
a  general  manager."  To  the  like 
effect  are  the  following  expressions 
from  recent  decisions  of  the  Su- 
preme Court  of  the  United  States: 
"A  railroad's  possessions  are  sub- 
ject to  its  public  duty,  but  beyond 
this  and  within  charter  limits,  like 
other  owners  of  private  property, 
it  may  control  its  own  affairs." 
Great  Northern  R.  Co.  v.  Minnesota, 
238  U.  S.  340,  59  L.  ed.  1337,  P.U.R. 
1915D,  701,  35  Sup.  Ct.  Rep.  753. 

"The  company  is  entitled  to  the 
privilege  of  managing  its  business  in 
its  own  way  so  long  as  it  does  not 
injuriously  affect  the  health,  com- 
fort, safety,  and  convenience  of  the 
public."  Chicago,  M.  &  St.  P.  R. 
Co.  v.  Wisconsin,  238  U.  S.  491,  59 
L.  ed.  1423,  L.R.A.1916A,  1133, 
P.U.R.1915D,  706,  85  Sup.  Ct.  Rep. 
869. 

See  also  People  ex  rel.  Duryea  v. 
Wilber,  198  N.  Y.  1,  27  L.RJ^.(N.S.) 
357,  90  N.  E.  1140,  19  Ann.  Cas. 
626;  People  ex  rel.  Binghamton 
Light,  Heat  &  P.  Co.  v.  Stevens,  203 
N.  Y.  7,  96  N.  E.  114;  Bacon  v.  Bos- 
ton &  M.  R.  Co.  83  Vt.  421,  76  AtL 
128. 

These  quotations  point  to  the  es- 
sential ground  of  the  invalidity  of 
the  order  here  in  question.    The  su- 
pervision of  service 
c?mmuSi.^- *     rendered  by  a  rail- 
power  to  super-  road  Company  is  a 
n^^S"'***       proper   matter   for 
public       regulation 
and  control.    The  question  whether 
a  railroad  company  shall  extend  its 
lines    to    points    not    theretofore 
reached  by  it,  whether,  in  other 
words,  it  shall  engage  in  a  new 
and    additional    en- 
t^"i''oi^of"o«a    terprise,   is  one  of 
S^^o'rir"  '"'    policy,  to  be  deter- 
mmed  by  its  durect- 


ors.  To  compel  a  railroad  company 
to  apply  its  property  to  the  con- 
struction and  operation  of  a  line  of 
railroad,  which  it  does  not  desire  to 
construct  or  operate,  is  to  take  its 
property. 

As  we  have  already  indicated,  we 
are  cited  to  no  authority  which  sup- 
ports the  power  of  the  state,  acting 
through  its  Railroad  Commission, 
or  otherwise,  to  compel  the  exten- 
sion of  a  railroad  line  in  the  manner 
here  attempted.  On  the  contrary, 
such  decisions  as  have  come  to  our 
attention  tend,  rather,  to  deny  the 
existence  of  any  such  power.  la 
Public  Service  Commission  v.  Phil- 
adelphia, B.  &  W.  R.  Co.  122  Md. 
488,  89  Atl.  726,  the  court  declared 
the  invalidily  of  an  order  of  the 
Maryland  Public  Service  Commis- 
sion requiring  the  railroad  company 
to  rebuild  and  operate  a  branch 
which  had  been  abandoned  (as-  had 
the  line  here  in  question)  years  be- 
fore the  making  of  the  order  and  the 
acquisition  of  the  line  by  its  then 
owner.  The  Maryland  statute  au- 
thorized the  Commission  to  require 
a  raih-oad  company  to  make  "re- 
pairs, improvements,  changes  .  .  . 
or  additions,"  if,  in  its  judgment, 
they  "should  reasonably  be  made" — 
a  provision  not  unlike  that  found  in 
§  36  of  our  Public  Utilities  Act.  See 
also  Towers  v.  United  R.  &  Electric 
Co.  126  Md.  478,  P.U.R.1915F,  474, 
95  Atl.  170;  Northern  P.  R.  Co.  v. 
Railroad  Commission,  58  Wash.  360, 
28  L.R.A.(N.S.)  1021,  108  Pac.  938. 

The  order  is  annulled. 

We  concur:  Angellotti,  Ch.  J.; 
Shaw,  J.;  Melvin,  J.;  Henshaw,  J.; 
Lawlor,  J. 

Dismissed  by  the  Supreme  Court 
of  the  United  States,  January  21, 
1918,  245  U.  S.  638,  62  L.  ed.  525, 
38  Sup.  Ct.  Rep.  191. 


ANNOTATION. 

Power  of  public  service  commission  to  require  railroad  or  street  railway  to 
extend  its  line  or  build  new  line  to  new  territory. 

The  power  to  require  the  construe-     ticular  patron,  is  not  considered  in 
tion   of   sidetracks,   or  strictly  spur     this  note, 
lines,  for  the  accommodation  of  a  par-         And  this  note  is  not  concerned  with 
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cases  dealing  merely  with  the  reason- 
ableness or  lawfulness  of  orders  of 
commissions,  requiring  extensions,  al- 
though it  is  stated  in  the  opinion  that 
the  orders  were  set  aside  on  the 
ground  that  the  Commission  had  no 
power  to  make  an  unreasonable  or  con- 
fiscatory order.  Such  a  statement  is 
rather  an  assertion  of  the  right  of  the 
utility,  than  a  limitation  upon  the  au- 
thority of  the  Commission.  The  prin- 
ciple involved  is  in  no  wise  peculiar  to 
extensions,  but  applies  to  all  orders  of 
commissions,  without  reference  to  the 
subject-matter  of  the  order.  The 
question  involved  is  not  one  of  law, 
but  is  one  of  fact;  and  the  result  is  de- 
termined in  the  particular  case,  by  de- ' 
termining  whether  or  not  the  facts 
presented  do  constitute  unreasonable- 
ness or  confiscation. 

A  public  service  commission  cannot 
compel  a  railroad  company  or  a  street 
railway  company  to  extend  its  line  be- 
yond the  limits  of  territory  covered  by 
its  charter.  Scranton  v.  Scranton  R. 
Co.  (1915;  Pa.)  P.U.R.1915C,  890;  Al- 
lied Asso.  v.  Philadelphia  Rapid 
Transit  Co.  (1917;  Pa.)  P.U,R.1917E, 
945;  State  ex  rel.  United  R.  Co.  v.  Pub- 
lic Service  Commission  (1917)  270  Mo. 
429,  P.U.R.1917D,  7,52,  192  S.  W.  958, 
198  S.  W.  872. 

So,  in  State  ex  rel.  United  R.  Co.  v. 
Public  Service  Commission  (Mo.) 
supra,  the  Missouri  supreme  court 
said  that,  while  the  Public  Service 
Commission  has  ample  power  to  order 
the  construction  of  such  sidetracks, 
switches,  crossovers,  and  terminals  as 
are  purely  incidental  to  the  operation 
of  main  lines,  it  is  not  empowered  to 
compel  public  utilities,  in  the  absence 
of  authority  in  their  charter,  to  enter 
new  territory  by  the  extension  of  their 
lines  of  road. 

And  in  Scranton  v.  Scranton  R.  Co. 
(Pa.)  supra,  in  speaking  of  the  power 
conferred  upon  the  Commission  by  the 
Pennsylvania  act,  the  Commission 
said:  "Does  the  provision  that  'the 
Commission  shall  have  power  to  re- 
quire extensions  in  and  about  facil- 
ities (including  tracks),  and  service,' 
mean  to  confer  power  upon  the  Com- 
mission to  order  an  extension  of  tracks 
beyond  the  termini  named  in  the  char- 


ter of  the  company?  or  should  it  be 
construed  to  mean  an  extension  of  the 
facilities  in  the  territory  covered  by 
and  embraced  in  the  charter,  and  in 
which  the  company  is  bound  by  the 
charter  to  supply  service?  There  can 
be  no  doubt  that  the  Commission  has 
the  power  to  compel  a  public  service 
company  to  extend  its  facilities  and 
service,  if  for  the  service,  accommoda- 
tion, and  convenience  of  the  public,  in- 
to every  portion  of  a  municipality  in 
which  it  is  authorized  by  its  charter 
to  do  business;  but  to  order  an  exten- 
sion beyond  the  points  covered  by  its 
charter  would  be  to  assume  power  in 
the  Commission* which  cannot  be  fair- 
ly interpreted  from  any  of  the  provi- 
sions of  the  Act  of  July  26,  1913." 

If  the  charter  of  a  railroad  or  a 
street  railway  company  requires  it  to 
build  a  line  to  a  certain  point,  there 
would  seem  to  be  no  question  as  to  the 
power  to  compel  it  to  carry  out  its 
charter  obligations. 

But  where  the  charter  of  the  rail- 
road or  street  railway  simply  author- 
izes the  corporation,  without  requir- 
ing it,  to  construct  and  maintain  its 
tracks  to  a  certain  point,  it  has  been 
held  that  it  cannot  be  compelled  to  ex- 
tend or  maintain  its  road  to  that  point, 
when  it  would  not  be  remunerative, 
and  when  public  necessity  does  not 
require  it.  Public  Service  (Tonunis- 
sion  V.  Philadelphia,  B.  &  W.  R.  Co. 

(1914)  122  Md.  438,  89  Atl.  726;  Tow- 
ers V.  United  R.  &  Electric  Co.  (1916) 
126  Md.  478,  P,U.R.1915F,  474,  95  Atl. 
170;  Scranton  v.  Scranton  R.  Co.  (Pa.) 
supra. 

So,  there  is  no  unrestricted  and  un- 
controllably power  in  the  Maryland 
Public  Service  Commission  to  require 
an  extension  of  an  electric  railway 
which  the  company  is  under  no  coq.- 
tractual  obligation  with  individuals  to 
make,  where  its  charter  is  permissive 
and  not  mandatory,  and  there  is  no 
obligation  to  make  the  extensions, 
arising  from  a  profession  of  service. 
Towers  v.  United  R.  &  Electric  Co. 

(1915)  126  Md.  478,  P.U.R.1915F,  474, 
95  Atl.  170. 

In  Public  Service  Commission  v. 
Philadelphia,  B.  &  W.  R.  Co.  (Md.) 
supra,  the  situation  was  quite  similar 
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to  that  in  the  reported  case  (Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Railboad  Ck)M- 
MISSION,  ante,  976),  the  line  desired 
,  having  been  abandoned  by  the  defend- 
ant's predecessor  in  title.  The  deci- 
sion is  independent  of  that  fact,  how- 
ever. 

The  Pennsylvania  Commission  in 
Scranton  v.  Scranton  R.  Co.  (Pa.) 
supra,  said  that  there  was  no  doubt 
of  its  power  to  compel  a  street  rail- 
way to  extend  its  lines  to  every  por- 
tion of  the  municipality  in  which  it 
was  authorized  by  its  charter  to  do 
business,  if  the  convenience  and  serv- 
ice of  the  public  required  it. 

The  Constitutions  in  many  of  the 
states  provide  that  municipal  consent 
to  the  construction  of  any  passenger 
railway,  within  the  limits  of  any  city, 
borough,  or  township,  must  be  pro- 
cured before  such  construction  may  be 
made.  In  view  of  this  constitutional 
provision,  the  commissions  have  no 
power  to  order  extensions,  where  the 
consent  of  the  local  authorities  has 
not  been  obtained. 

Thus,  in  Allied  Abso.  v.  Philadelphia 
Rapid  Transit  Co.  (1917;  Pa.)  P.U.R. 
1917E,  946,  the  Pennsylvania  Commis- 
sion, after  calling  attention  to  the  fact 
that  the  statute  in  that  state  provides 
that  the  Commission  shall  have  power 
to  require  public  utilities,  among  other 
things,  to  make  such  extensions  as 
shall  be  reasonably  necessary  and 
proper  for  the  safety  and  convenience 
of  the  public,  said:  "In  our  opinion 
the  'power*  given  therein  to  this  Com- 
mission, so  far  as  the  'extensions'  men- 
tioned in  this  section  are  concerned, 
must  be  exercised  within  the  bound- 
aries set  by  the  charters  of  the  cor- 
porations which  may  be  aflfected.  To 
hold  otherwise  would  be  to  impose  our 
will  upon  the  'local  authorities,'  to 
whom  the  Constitution  gives  the  ab- 
solute right  to  grant  or  withhold  con- 
sent to  the  construction  of  any  street 
passenger  railway,  and  to  substitute 
our  judgment  for  that  of  the  'city, 
borough,  or  township,'  in  its  exclusive- 
ly local  affair.  We  find  no  warrant  of 
law  so  to  do." 

So,  in  Scranton  v.  Scranton  R.  Co. 
(Pa.)  supra,  the  Pennsylvania  Com- 
mission   said:     "The    charter    of    a 


street  railway  company  specifies  its 
route,  and  designates  the  streets  upon 
which  it  shall.be  constructed,  and  also 
the  termini.  Before  it  can  construct 
its  route,  consent  must  be  obtained 
from  the  municipality,  which  can  pre- 
scribe conditions  under  which  the 
franchise  is  granted.  After  construc- 
tion, extensions  can  only  be  made  by 
a  vote  of  its  stockholders,  authorizing 
said  extension;  and  consent  of  the 
municipality  is  again  necessary,  if 
permission  to  make  said  extension  was 
not  granted  in  the  original  franchise. 
To  hold,  therefore,  that  the  Commis- 
sion had  power  to  order  a  street  rail- 
way company  to  make  an  extension  be- 
yond points  named  in  its  charter 
would  be  in  effect  to  compel  the  stock- 
holders to  authorize  the  extension,  and 
to  require  the  company  to  enter  into 
a  contract  with  the  municipality,  upon 
any  terms  which  it  might  impose." 

A  public  service  commission  has  no 
power  to  require  a^street  railway  to 
exercise  a  franchise  to  occupy  city 
streets,  that  had  been  lost  by  nonuser. 
State  ex  rel.  United  R.  Co.  v.  Public 
Service  Commission  (1917)  270  Mo. 
429,  P.U.R.1917D,  752,  192  S.  W.  958, 
198  S.  W.  872. 

In  Re  Union  R.  Co.  (1916;  N.  Y.) 
P.U.R.1916F,  778,  it  was  held  that  the 
power  of  the  Commission  to  require  an 
extension  of  a  street  car  line  depended 
upon  the  question  whether  the  com- 
pany possessed  the  franchise  right  to 
operate  over  the  street  on  which  the 
extension  is  desired.  And  the  Coin- 
mission  further  held  that  the  fact  that 
two  street  railway  companies  are  a 
part  of  one  system  under  the  same 
management  does  not  confer  author- 
ity on  the  Commission  to  compel  one 
company  to  operate  over  a  street  for 
which  it  has  no  franchise,  by  making 
an  agreement  with  the  other  company, 
which  has  a  franchise,  for  the  use  of 
its  tracks. 

The  Missouri  Commission  has  held 
that,  although  it  has  no  power  to  grant 
a  franchise  or  to  conipel  a  grant  by  a 
city  for  a  street  railway  extension, 
where  municipal  consent  is  necessary, 
it  may  direct  the  railway  to  apply  to 
the  local  authorities,  and  to  take  the 
necessary  legal  steps  to  secure  the 
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franchise  and  risrht  of  way.  Hannibal 
v.  Hannibal  R.  &  Electric  Co.  (1916; 
Mo.)  P.U.R.1916A,  1013. 

But  in  State  ex  rel.  United  R.  Co.  t. 
Public  Service  Conunission  (Mo.) 
supra,  the  Missouri  supreme  court 
held  that  an  order  of  the  Public  Serv- 
ice Conunission  directinsr  a  street  rail- 
way company  to  apply  to  the  municipal 
authorities  for  franchises  to  operate  a 
street  railway,  or  extension  thereof,  in 
the  streets  of  a  municipality,  was  a 
mere  nullity  and  inoperative,  since  the 
state  Constitution  prohibited  the  sren- 
eral  assembly  from  passing  any  law 
granting  the  right  to  construct  and 
operate  a  street  railway  within  any 
city  or  on  any  public  highway,  without 
first  acquiring  the  consent  of  the  local 
authorities  having  control  of  the 
street  or  highway.  The  court  said: 
"The  purpose  of  the  order  here  sought 
to  be  enforced  is  to  require  the  appel- 
lant to  extend  its  road;  that  this  is 
sought  to  be  accopaplished  by  indirec- 
tion is  not  material;  the  resultant  ef- 
fect is  the  same.  The  order,  while  not 
directly  requiring  the  appellant  to 
make  the  extension,  does  require  it  to 
procure  the  consent  of  the  proper  au- 
thorities that  (using  the  language  of 
the  order)  'the  construction  of  all  of 
said  tracks  which  may  be  so  author^ 
ized  shall  be  made  within  the  time 
herein  specified.'  The  purpose  of  the 
order  is  therefore  evident,  although  it 
is  mandatory  more  by  inference  than 
express    declaration.     However   this 


may  be,  the  very  words  of  the  order 
carry  with  them  a  concession  that  con- 
sent is  a  prerequisite  to  its  enforce- 
ment. Consent  such  as  the  law  recog- 
nizes cannot  be  the  subject  of  compul- 
sion; its  existence  depends  upon  the 
exercise  of  the  voluntary  will  of  those 
from  whom  it  is  obtained." 

It  was  further  stated  that  the  Pub- 
lic Service  Commissions  Act  should 
clearly  define  the  limits  of  the  powers 
of  the  Commission ;  and  the  provisions 
of  the  Missouri  act,-  authorizing  the 
Commission  to  require  a  street  rail- 
way company  "to  construct  additional 
tracks  and  make  such  changes,  im- 
provements, and  additions  as  may  pro- 
mote the  security  and  convenience  of 
the  public,  and  secure  adequate  serv- 
ice and  facilities  for  the  transporta- 
tion of  passengers,"  is  not  sufiSciently 
definite  and  explicit  to  warrant  an  or- 
der requiring  a  street  railway  com- 
pany to  apply  to  the  local  authorities 
for  franchises  for  extensions  of  its 
road. 

And  it  was  also  said  by  the  New 
York  Public  Service  Commission,  First 
District,  in  Re  Union  R.  Co.  (N.  Y.) 
supra,  that  the  Commission  would  not 
recommend  that  a  street  railway  com- 
pany apply  to  the  municipal  author- 
ities for  a  franchise  to  extend  service 
over  a  street  for  which  it  has  none,  as 
the  determination  of  this  matter  is,  in 
the  present  state  of  the  law,  one  for 
the  judgment  of  the  company's  di- 
rectors. W.  M.  G. 


MINNIE  0.  BUCHANAN  et  aL 

V. 

BARTON  W.  JENCKS. 

Shade  Island  Supreme  Court — January  12,  1010, 
(88  R.  I.  443,  96  Atl.  307.) 

Tenant  in  common  —  removal  of  trees  —  destruction  of  property. 

1.  Tlie  cutting  and  removal  of  matured  timber  and  wood  by  one  co- 
tenant  from  the  common  property  is  not  a  destruction  of  the  property 
which  will  give  a  right  of  action  to  his  cotenants. 

[See  note  on  tkU  question  beginning  on  page  993.] 


Same  —  entry  on  common  property  — 

trespass. 

2.  One  cotenant  does  not  become  a 
trespasser,    ipso    facto,    by   entering 


upon  the  common  property,  although 
he  may  become  such  if  his  acts  amount 
to  an  ouster  or  are  followed  by  de- 
struction of  the  common  proper^. 
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Same  —  power  to  confer  authority  on 
another. 

8.  A  cQtenant  in  the  enjoyment  of 
his  rights  as  such  may  authorize  an- 
other to  do  whatever  he  may  lawfully 
do  himself. 
Same  —  right  to  transfer  interest. 

4.  A  cotenant  may  devest  himself 
of  his  entire  interest  in  the  common 
property,  and  thus  bring  into  associa- 
tion with  his  former  cotenants  one 
who  had  theretofore  been  a  stranger 
to  the  title. 

Same  —  waste  —  statutory  action. 

5.  The  removal  by  one  tenant  in 
common  of  the  mature  timber  from  the 
common  property  is  not  within  a  stat- 
ute giving  a  right  of  action  for  waste 
committed  on  the  common  property. 
Same  —  timber  as  income. 

6.  Wood  and  timber  which  have  ma- 
tured so  as  to  be  ready  to  cut,  is  part 
of  the  revenue  or  income  of  the  estate, 
rather  than  of  its  corpus,  and  may, 
therefore,  be  removed  by  one  tenant  in 
common  of  the  property. 
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Same  —  removal  of  timber  —  trespass. 

7.  Trespass  quare  clausum  fregit 
does  not  lie  in  favor  of  one  tenant  in 
common  against  a  grantee  of  his  co- 
tenant  for  cutting  and  removing  the 
mature  timber  from  the  property. 
Same  —  statutory  liability. 

8.  One  entering  on  property  held  in 
common  and  cutting  timber  therefrom 
under  license  of  one  of  the  cotenants 
is  not  within  the  operation  of  a  stat- 
ute imposing  liability  upon  one  who 
cuts  timber  without  leave  of  the  own- 
er. 

Pleading  —  surplusage  —  rejection  — 
transforming  action. 

9.  Reference  to  the  statute  cannot 
be  eliminated  from  a  complaint  seek- 
ing double  damages  under  a  statute 
for  wrongfully  cutting  timber,  as  sur- 
plusage, and  the  action  allowed  to  pro- 
ceed as  for  common-law  trespass. 
Same  —  surplusage^ 

10.  Surplusage,  in  a  declaration,  is 
the  setting  up  of  matter  wholly  for- 
eign. 


Exceptions  by  defendant  to  rulings  of  the  Superior  Court  for  Provi- 
dence and  Bristol  Counties  made  during  the  trial  of  an  action  brought  to 
recover  damages  for  breaking  and  entering  plaintiffs'  close  and  cutting 
•and  carrying  away  wood  and  timber  growing  thereon,  which  resulted  in 
a  verdict  in  their  favor.    Sustained. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Greene  &  Rousseau,  for  de-     La.  Ann.  855,  10  So.  782;  Voyce  T. 


fendant: 

Enoch  Thayer,  as  tenant  in  common, 
rightfully  sold  the  standing  wood  and 
timber  on  the  common  lot. 

Dodd  V.  Watson,  57  N.  C.  (4  Jones, 
Eq.)  48,  72  Am.  Dec.  577;  17  Am.  & 
Eng.  Enc.  Law,  671;  Gillum  v.  St. 
Louis,  A.  &  T.  R.  Co.  5  Tex.  Civ.  App. 
888,  23  S.  W.  717;  80  Am.  &  Eng.  Enc. 
Law,  340;  Martyn  v.  Knowllys,  8  T.  R. 
145,  101  Eng.  Reprint,  1313;  Freeman, 
Co-Tenancy  &  Partition,  §  261 ;  Arthur 
y.  Lamb,  2  Drew.  &  S.  428,  62  Eng. 
Reprint,  683, 12  L.  T.  N.  S.  338;  Hony- 
wood  V.  Honywood,  L.  R.  18  Eq.  806,  48 
L.  J.  Ch.  N.  S.  652,  30  L.  T.  N.  S.  671, 
22  Week,  Rep.  749;  Huhn  v.  Peck,  18 
Cal.  641;  Baker  v.  Wheeler,  8  Wend. 
605,  24  Am.  Dec.  66;  McCord  v.  Oak- 
land Quicksilver  Min.  Co.  64  Cal.  134, 
49  Am.  Rep.  686,  27  Pac.  863;  Alford 
V.  Bradeen,  1  Nev.  230;  Williard  v. 
Williard,  56  Pa.  119 ;  Angier  v.  Agnew, 
98  Pa.  587,  42  Am.  Rep.  624;  Martyn 
V.  Knowllys,  8  T.  R.  145,  101  Eng.  Re- 
print, 1818;  Patureau  v.  Wilbert,  44 


Voyce,  Gow,  N.  P.  201. 

If  Enoch  Thayer  had  a  right,  as 
tenant  in  common,  to  sell  this  product 
of  the  common  lot,  the  wood  and  tim- 
ber growing  thereon,  his  licensee  ac- 
quired a  perfect  title  by  the  sale. ' 

Brown  v.  Wellington,  106  Mass.  318, 
8  Am.  Rep.  830. 

A  tenant  in  common  may  license  an- 
other to  do  what  he  himself  may  do. 

17  Am.  &  Eng.  Enc.  Law,  674;  Mc- 
Garrell  v.  Murphy,  1  Hilt.  132;  Causee 
V.  Anders,  20  N.  C.  888  (4  Dev.  &  B.  L. 
246). 

The  cutting  and  carrying  away  un- 
der the  circumstances  could  not  be 
trespass  quare  clausum  fregit,  for  the 
gravamen  of  this  action  is  the  unlaw- 
ful entry,  and  the  right  of  the  tenant 
in  common  to  enter  is  absolute  and 
unlimited. 

Anders  v.  Meredith,  20  N.  C.  349  (4 
Dev.  &  B.  L.  199),  34  Am.  Dec.  376; 
Wait  V.  Richardson,  .33  Vt.  190,  78  Am. 
Dec.  622 ;  Cubitt  v.  Porter,  8  Bam.  & 
C.  258, 108  Eng.  Reprint,  1039,  2  Mann. 
&  R.  267,  6  L.  J.  K.  B.  306;  Booth  v. 
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Sherwood,  12  Minn.  426,  Gil.  810; 
Jones  V.  Chiles,  8  Dana,  163;  Roberta 
v.  McGraw,  11  Bush,  26;  Duncan  v. 
Sylvester,  13  Me.  417, 29  Am.  Dec.  572; 
Co.  Litt.  §  822. 

Messrs.  William  G.  Kich,  Waterman 
&  Greenlaw,  and  Charles  E.  Tilley  for 
plaintiffs. 

Vincent,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiffs,  Minnie  O.  Buchan- 
an, Milon  M.  Walling,  Georsre  H. 
Day,  and  Bessie  6.  Rich,  together 
with  one  Enoch  Thayer,  are  tenants 
in  common  of  a  certain  wood  lot  sit- 
uated in  the  town  of  Burrillville, 
containing    upwards    of    5    acres. 
This  lot  does  not  adjoin,  nor  is  it 
used  in  connection  with,  any  other 
property  of  the  above-named  coten- 
ants,  or  either  of  them.    The  sev- 
eral interests  of  the  parties  in  the 
lot    are    as    follows:    Minnie    O. 
Buchanan,  one  sixth ;  Milon  M.  Wal- 
ling, one  third ;  George  H.  Day,  one 
twelfth;     Bessie     G.     Rich,     one 
twelfth;   and   Enoch  Thayer,   one 
third.    Some  time  in  the  year  1911, 
Enoih  Thayer  sold  to  one  H.  O.  Al- 
drich  the  standing  timber  and  wood 
upon  said  lot,  and  authorized  him  to 
cut  and  remove  the  same.    There- 
afterwards  the  said  Aldrich  trans- 
ferred to  the  defendant.  Barton  W. 
Jencks,  all  the  right  to  cut  and  re- 
move said  timber  and  wood  which 
he  had  acquired  from  Thayer.    It  is 
not  disputed  that  these  sales  and 
transfers  were,  in  each  case,  made 
for  a  valuable  consideration.    Under 
these  conditions,  and  acting  under 
the  authority  thus  conferred  upon 
him,  the  defendant  Jencks  proceed- 
ed to  and  did  cut  and  remove  the 
timber  and  wood  from  the  whole  of 
said  lot,   whereupon   the  plaintiffs 
brought    the    present    suit.      The 
plaintiffs'    declaration    is    in    two 
counts.   The  first  count  alleges  that 
the  defendant  with  force  and  arms, 
without  leave  of  the  owners  thereof, 
did  cut,  destroy,  and  carry  away  all 
the  trees,  wood,  and  underwood  of 
the  said  plantiff  s  as  tenants  in  com- 
mon, etc.,  and  concludes  with  the 
averment  that  the   defendant  by 
reason  thereof  became  liable,  under 


the  statute,  for  two  thirds  of  twice 
the  value  of  the  trees  so  cut,  de- 
stroyed, and  carried  away,  and  two 
thirds  of  thrice  the  value  of  the 
wood  and  underwood  so  cut,  de- 
stroyed, and  carried  away.  The  sec- 
ond count  alleges  that  the  defend- 
ant with  force  and  arms,  and  with- 
out the  leave  of  the  owners  thereof, 
broke  and  entered  the  close  of  the 
plaintiffs  and  then  and  there  cut, 
destroyed,  and  carried  away  all  the 
trees,  wood,  and  underwood  situated 
upon  said  lot  belonging  to  the  plain- 
tiffs and  the  said  Thayer,  whereby 
the  said  defendant,  under  and  by 
virtue  of  the  statute,  became  liable 
to  pay  to  the  plaintiffs  two  thirds  of 
twice  the  value  of  the  trees  so  cut, 
destroyed,  and  carried  away,  and 
two  thirds  of  thrice  the  value  of  the 
wood  and  underwood  so  cut, 
destroyed,  and  carried  away. 

It  seems  to  us  desirable  to  deter- 
mine, in  the  first  instance,  whether 
or  not  Barton  W.  Jencks,  through 
the  several  transfers  before  men- 
tioned, acquired  a  right  to  enter  up- 
on this  lot  and  cut  wood  and  timber. 
It  will  not  be  disputed  that  one  co- 
tenant,  by  an  en^ 

•iv.n^      il.^      ^^■.^■„^^„^    Tenant   In   com- 
Upon     the     common    mon— entry  on 

property,  does  not  er"-"re«pM '" 
ipso  facto  become  a 
frespasser.  He  may  become  a  tres- 
passer, as  some  of  the  authorities 
hold,  if  his  entry  is  accompanied  by 
acts  which  amount  to  an  ouster  of 
his  cotenants,  or  is  followed  by  de- 
struction of  the  conmion  property. 
Enoch  Thayer,  as  a  tenant  in  com- 
mon of  this  wood  lot,  had  the  right 
to  enter  upon  the  same  without  be- 
coming a  trespasser,  and  he  had  the 
right  to  cut  timber  and  wood  there, 
provided  his  entry  did  not  amount, 
as  before  suggested,  to  an  ouster  of 
his  cotenants,  or  involve  the 
destruction  of  common  property. 
Whether  a  cotenant  may  be  re- 
quired to  account  for  his  use  of  the 
common  property,  or  what  the 
rights  of  the  other  cotenants  may 
be  as  to  an  accounting,  are  ques- 
tions which  we  are  not  called  upon 
to  consider  in  the  present  proceed- 
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iag.  We  see  no  reason  why  a  coten- 
8.«e-powerto    ant,  in  the  enjoy- 

comfer  aatbortty   ment    Of   hlS   nghtS 

OB  mmot  er.  ^  such,  camiot  au- 
thorize another  to  do  whatever  he 
might  lawfully  do  himself.  A  con- 
traiy  view,  if  followed  to  its  logical 
condusion,  would  restrict  a  coten- 
ant's  enjoyment  of  the  common 
property  to  the  sphere  of  his  own 
personal  activities,  and  would  de- 
prive him  of  the  aid  of  others  whom 
s.»«-ri»ht  to  l»e  might  desire  or 
tramafer  need  to  employ.    A 

»nte,e.t.  cotenant    has    the 

right  to  devest  himself  of  his  entire 
interest  in  the  common  estate,  and 
thus  bring  into  association  with  his 
former  cotenants  one  who  had 
theretofore  been  a  stranger  to  the 
title,  and  this  he  can  do  independ- 
ently and  without  the  consent  of  the 
other  interests.  This  being  so,  it 
would  seem  unreasonable  to  say  that 
a  cotenant  could  not  authorize  an- 
other to  go  upon  the  common  land, 
and  do  anything  that  he  might  do 
himself.  We  think  therefore  that 
in  this  case  we  must  apply  the  same 
principles  to  the  consideration  of 
the  acts  of  the  defendant  Jencks 
which  we  might  have  applied  to 
Thayer,  the  cotenant,  had  he,  in  per- 
son, committed  the  acts  of  which  the 
plaintiffs  now  complain. 

In  Gillum  v.  St.  Louis,  A.  &  T.  R. 
Co.  6  Tex.  Civ.  App.  338,  23  S.  W. 
717,  it  was  held  that  one  tenant  in 
common  has  the  right  to  sell  mar- 
ketable timber  growing  on  the  com- 
mon estate,  and  pass  a  clear  title 
thereto  to  the  purchaser,  and  no 
right  of  action  accrues  to  the  other 
cotenants  against  the  vendee,  who 
carries  off  and  uses  the  same.  The 
court  said  in  its  opinion  that  "all 
tenants  in  conunon  have  a  right  to 
possession  of  the  property,  and  a 
right  to  use'  and  enjoy  it.  Each  has 
a  right  to  cultivate  it,  and  reap  the 
proceeds  of  such  venture.  Each  has 
a  right  to  cut  the  grass  thereon  and 
market  it,  and  each  has  a  right  to 
sell  the  marketable  timber  growing 
thereon." 

In  Baker  v.  Wheeler,  8  Wend.  505, 
24  Am.  Dec.  66,  it  was  hdd  that  a 
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tenant  in  common  may  cut  trees, 
proper  to  be  cut,  on  the  land  held  in 
tenantry  in  common,  and  the  remedy 
of  the  cotenant  is  an  action  against 
the  cotenant  cutting  the  timber  for 
his  share  of  the  value;  and  in  that 
case  the  court  also  held  that  if  one 
tenant  in  common  may  cut,  himself, 
he  m^ay  give  license  to  another. 
This  doctnne  is  also  laid  down  in 
McCord  v.  Oakland  Quicksilver  Min. 
Co.  64  Cal.  134,  49  Am.  Rep.  686, 
27  Pac  863,  and  in  Alford  v.  Brad- 
een,  1  Nev.  228.  In  the  latter  case 
the  court  said:  "There  can  be  no 
doubt  Barnes,  as  a  tenant  in  com- 
mon, might  cut  timber  himself  on 
the  ranch,  or  he  might  authorize  an- 
other to  do  what  he  himself  could 
do.  .  .  .  Whatever  the  rights 
or  remedies  of  the  other  tenants 
for  recovering  their  share  of  the 
value  of  the  timber  cut  and  sold, 
they  could  not  take  the  timber  from 
one  to  whom  Barnes  had  sold  it." 

In  Causee  v.  Anders,  20  N.  C. 
388  (4  Dev.  &  B.  L.  246),  it  was 
held  that  a  tenant  in  common  has 
no  right  to  inflict  a  battery  upon 
one  who  enters  upon  the  land  under 
the  authority  of  a  cotenant;  and  in 
this  respect  there  is  no  distinction 
between  the  cotenant  and  one  enter- 
ing with  him  and  under  his  au- 
thority. 

Martyn  v.  Knowllys,  8  T.  R.  145, 
101  Eng.  Reprint,  1313,  was  an  ac- 
tion on  the  case,  in  the  nature  of 
waste,  brought  by  one  cotenant 
against  another  for  cutting  down 
trees  of  a  proper  age  and  growth 
for  being  cut.  In  the  low^r  court 
a  verdict  was  directed  for  the  plain- 
tiff, but  upon  motion  in  the  court  of 
King's  bench  to  enter  a  verdict  for 
the  defendant.  Lord  Kenyon,  Ch.  J., 
said:  "This  verdict  has  neither 
principle  nor  authority  for  its  sup- 
port. ...  If  one  tenant  in 
common  misuse  that  which  he  has 
in  common  with  another,  he  is  an- 
swerable to  the  other  in  an  action 
as  for  misfeasance.  But  here  it 
does  not  appear  that  the  defendant 
conmiitted  anything  like  waste;  no 
injury  was  done  to  the  inheritance; 
no  thnber  was  improperly  felled; 
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the  defendant  only  cut  those  trees 
that  were  fit  to  be  cut.  And  if  he 
were  liable  in  such  an  action  as  this, 
it  would  have  the  effect  of  enabling 
one  tenant  in  cominon  to  prevent 
the  other's  taking  the  fair  profits 
of  their  estate.  In  another  form  of 
action,  the  plaintiff  will  be  entitled 
to  recover  a  moiety  of  the  value  of 
the  trees  that  were  cut." 

It  appears  from  the  testimony 
that  the  larger  part  of  the  timber 
and  wood  upon  the  lot  in  question 
had  reached  maturity,  and  was  in  a 
condition  fit  for  cutting.  The  plain- 
tiffs claimed  and  offered  some  tes- 
timony for  the  purpose  of  showing 
that  the  defendant,  in  addition  to 
the  wood  and  timber  which  had 
reached  maturity,  had  also  cut  and 
removed  other  wood  and  under- 
growth which  had  not  matured,  and 
contended  that  as  to  the  latter  they 
were  entitled  to  recover  under  the 
statute  their  proportionate  dam- 
ages, amounting  to  two  thirds  of 
thrice  the  value  of  such  wood  and 
underwood  so  cut  and  removed. 
The  plaintiffs,'  however,  offered  no 
testimony  from  which  the  quantity 
or  the  value  of  the  undeveloped  ma- 
terial alleged  to  have  been  cut  and 
removed  could  be  ascertained  or  de- 
termined, and  the  consideration  of 
that  matter  is  therefore  necessarily 
eliminated. 

We  come  now  to  the  discussion  of 
the  rights  of  the  several  parties  or 
cotenants,  as  affected  by  the  acts  of 
the  defendant  in  cutting  and  ronov- 
ing  all  of  the  timber  and  wood  which 
had  reached  maturity  at  the  time 
of  the  cutting. 

If  there  was  anything  in  the  con- 
duct of  the  defendant,  acting  with- 
in the  authority  of  Thayer,  the  co- 
tenant,  which  amounted  to  the 
ousting  of  the  cotenant  plaintiffs, 
or  if  the  cutting  and  removal  of  the 
ripe  product  of  the  lot  was  a  de- 
struction of  some  portion  of  the 
corpus  of  the  estate,  there  is  ample 
authority  for  holding  that  the  de- 
fendant, although  standing  in  the 
place  of  a  cotenant,  would  be  lia- 
ble in  trespass  in  the  same  manner 
and  to  the  same  extent  as  Thayer 


himself  would  have  been  under  like 
circumstances. 

We  do  not  find  anything  in  the 
evidence  showing  an  ouster  of  the 
plaintiffs.  So  far  as  appears,  they 
were  in  no  way  prevented  by  the 
defendant  or  by  Thayer  from  enter- 
ing upon  the  premises  and  cutting 
and  removing  timber  and  wood,  had 
they  seen  fit  to  do  so,  and  we  do 
not  think  that  the 
sale,  cutting,  and  StT^i^f""" 
removal  of  matured  2^^'^"°"  *** 
timber  and  wood 
amounts  to  a  destruction  of  the 
property  which  the  law  contem- 
plates. If  Thayer,  or  the  defendant 
claiming  to  act  under  him,  had,  for 
example,  wantonly,  maliciously,  or 
carelessly  caused  the  burning  over 
of  the  wood  lot  in  question,  either 
consuming  the  wood  and  timber,  or 
rendering  it  unmarketable  and  unfit 
for  use,  it  would  be  clear  that  there 
had  been  a  destruction,  at  least  in 
part,  of  the  corpus  of  the  estate. 

In  our  view  of  the  case,  the  cut- 
ting and  removal  of  the  matured 
product  of  the  land,  by  one  cotenant, 
would  nbt  be  in  con- 
travention of  §  2,  fS?S;^iI^o«. 
chap.  333,  of  the 
General  Laws  of  1909,  as  that  sec- 
tion only  provides  for  the  recovery 
of  damages  from  a  cotenant  who 
has  committed  waste  on  the  com- 
mon estate.  The  gathering  of  the 
wood  and  timber  fit  for  cutting  can- 
not be  considered  as  waste,  and  for 
that  reason  the  section  is  not  ap- 
plicable to  the  case  at  bar,  as  well 
as  for  .the  further  reason  that  it 
does  not  authorize  or  apparently 
contemplate  an  action  of  ^espass. 

In  the  present  case  the  wood  and 
timber  has  been  sold,  cut,  and  re- 
moved by  the  defendant,  acting  un- 
der the  authority  of  the  cotenant 
Thayer,  who  may  or  may  not  be 
liable,  under  the  statute,  to  account 
to  his  cotenants  for  their  due  pro- 
portion of  the  proceeds ;  but,  as  be- 
fore observed,  we  are  not  at  present 
concerned  with  that  question.  Thi» 
lot  was  simply  a  wood  lot  whereon 
trees  were  allowed  to  grow  until 
they  reached  maturity,  and  were  fit 
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to  cut  for  timber  or  firewood.  When 
the  crop  had  matured  or  ripened,  it 
could  be  cut,  removed,  and  sold  -with 
the  same  degree  of  propriety,  and 
with  as  much  reason,  as  a  crop  of 
hay  or  any  other  product  of  the 
land.  To  be  sure,  a  crop  of 
hay  grows  and  matures  more  quick- 
ly than  trees,  and  there  are 
yet  other  crops  that  develop  and 
ripen  more  speedily  than  hay. 
Because  one  thing  may  mature 
quickly  and  an<other  require  a 
long  period  to  fully  develop,  it  does 
not  follow  that  a  different  principle 
should  be  applied  in  determining  the 
question  in  the  one  case  than  in  the 
other.  The  crop,  whether  it  be  hay 
in  the  meadow  or  trees  in  the  wood 
lot,  is  of  the  income  of  the  property, 
and  to  harvest  it  or  gather  it  at  its 
maturity  cannot  reasonably  be 
called  a  destruction  of  the  corpus  of 
the  estate. 

In  2  Waterman  on  Trespass,  391, 
it  is  stated  that  "there  is  a  manifest 
distinction  between  the  cases  in 
which  one  tenant  in  common  appro- 
priates the  proceeds,  such  as  rents, 
profits,  or  income  of  the  estate,  and 
where  he  practically  destroys  the 
estate  itself,  or  some  portion  of  it. 
In  the  latter,  trespass  may  be  main- 
tained ;  in  the  former,  it  cannot." 

In  support  of  such  statement  the 
author  cites,  among  others,  the  case 
of  Symonds  v.  Harris,  51  Me.  14,  81 
Am.  Dec.  553,  which  was  a  case  in 
which  one  tenant  in  common  took 
and  carried  away  the  machinery  of 
a  mill,  which  formed  a  part  of  the 
common  property  and  which  was 
essential  to  its  operation,  and  in- 
corporated it  into  another  mill  of 
which  he  was  sole  owner,  and  it  was 
held  that  the  action  of  the  cotenant 
amounted  to  a  destruction  of  the 
common  property.  So,  in  another 
case  which  the  author  cites,  Blanch- 
ard  V.  Baker,  8  Me.  268,  23  Am. 
Dec.  504,  when  a  tenant  in  common 
took  and  carried  away  all  the  ma- 
chinery of  a  mill,  his  act  was  held 
to  be  tantamount  to  the  destruction 
of  the  common  property.  See  also 
Voyce  V.  Voyce,  Gow,  N.  P.  201. 
Other  authorities  might  be  cited  to 
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the  effect  that  the  cutting  of  trees 
of  a  proper  age  and  growth,  by  one 
tenant  in  conmion,  does  not  furnish 
any  basis  for  an  action  of  trespass 
by  his  cotenant;  but  further  cita- 
tions on  that  point  are  unnecessary. 
Assuming,  as  many  authorities  hold, 
that  an  action  of  trespass  will  lie 
by  one  tenant  in  common  against 
his  cotenant,  only  where  there  has 
been  an  ouster  or  the  destruction  of 
some  portion  of  the  common  prop- 
erty, and  that  the 
cuttmg  of  matured  STlS^JlS?" 
wood  and  timber  is 
a  privilege  of  the  cotenant,  it  nat- 
urally follows  that  such  wood  and 
timber  is  not  of  the  corpus  of  the 
estate,  but  is  of  the  revenue  and  in- 
come. 

The  plaintiffs'  declaration,  as  be- 
fore stated,  is  in  two  counts.  The 
second  count  alleges  a  trespass 
quare  clausum  fregit.  We  do  not 
think  that  the  plaintiffs'  suit  is 
maintainable  upon  Bmme-removmi 
such  a  count.  The  "f  tiinbei>- 
gist  of  the  count  is  *""»—• 
that  the  defendant  broke  and  entered 
the  close  of  the  plaintiffs.  But  a  co- 
tenant  cannot  be  said  to  be  guilty  of 
a  trespass  quare  clausum  fregit,  for 
the  reason  that  he  has,  in  common 
with  his  cotenants,  a  right  to  enter 
ui>on  the  premises,  and  such  entry 
does  not  constitute  a  trespass.  Nei- 
ther could  the  defendant  be  guilty  of 
trespass  in  entering  the  close,  be- 
cause he  entered  upon  the  authority 
of  Thayer,  who  was  a  cotenant  with 
the  plaintiffs. 

In  Anders  v.  Meredith,  20  N.  C. 
339  (4  Dev.  &  B.  L.  199),  34  Am. 
Dec.  876,  the  court  said:  "The  pos- 
session of  one  tenant  in  common  is 
the  possession  of  the  other;  each 
has  a  right  to  enter  upon  the  land, 
and  enjoy  it  jointly  with  the  others. 
If  one  tenant  in  common  destroys 
houses,  trees,  or  does  any  act 
amounting  to  waste  or  destruction 
in  woods  or  other  such  property, 
the  other  tenant  may  have  an  ac- 
tion on  the  case  against  him.  But 
he  never  can,  in  any  event,  have  an 
action  of  trespass  quare  clausum 
fregit  against  his  cotenant." 
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See  also  1  Co.  Inst.  §  823;  Wait 
V.  Richardson,  33  Vt  190,  78  Am. 
Dec.  622;  Booth  v.  Sherwood,  12 
MiniL  426,  Gil.  310;  Jones  v.  Chiles, 
8  Dana,  163;  Duncan  v.  Sylvester, 
18  Me.  417,  29  Am.  Dec.  612. 

The  first  count  alleges  a  trespass 
on  the  part  of  the  defendant  in  tak- 
ing anH  carrying  away  trees,  wood, 
and  underwood,  and  converting  and 
disposing  of  the  same  to  his  own 
use,  "whereby  and  by  virtue  of  the 
statute  in  that  behalf  made  and  pro- 
vided" the  defendant  became  liable 
to  pay  damages  for  the  same  to  said 
plaintiffs,  in  the  proportion  of  two 
thirds  of  thrice  the  value  of  the 
trees  so  cut  and  carried  away,  and 
two  thirds  of  thrice  the  value  of  the 
wood  and  imderwood,  etc.  The  stat- 
ute upon  which  this  count  is  based 
is  chapter  335  of  the  General  Laws 
of  1909,  which  is  as  follows:  "Sec- 
tion 1.  Every  person  who  shall  cut, 
destroy,  or  carry  away  any  tree, 
timber,  wood,  or  underwood  whatso- 
ever, lying  or  growing  on  the  land 
of  any  other  person,  without  leave 
of  the  owner  thereof,  shall,  for  every 
such  trespass,  pay  the  party  injured 
twice  the  value  of  any  tree  so  cut, 
destroyed,  or  carried  away;  and  for 
the  wood  or  underwood,  thrice  the 
value  thereof;  to  be  recovered  by 
action  of  trespass." 

It  'VKill  be  observed  that  this  stat- 
ute penalizes  a  defendant  who  shall, 
without  leave,  commit  a  trespass  on 
the  land  of  another  person.  We  do 
not  think  that  this 
t^^uMHty.  statute  was  intend- 
ed to  apply  to  a  co- 
tenant,  or  his  licensee,  who  had  a 
right  to  enter  upon  the  land  and  to 
avail  himself  of  its  benefits  and  rev- 
enue; but  was  designed  to  protect 
the  owners  of  land  from  the  inva- 
sion of  those  who  were  strangers  to 
the  title. 

The  question  may  now  arise  as  to 
whether  the  reference  to  the  stat- 
ute, as  in  the  first  coimt  of  the 
plaintiffs'  declaration,  may  not  be 
eliminated  as  surplusage,  and  the 
remainder  thereof  stand  as  a  good 


and  sufficient  count  for  a  common- 
law   trespass.     We 
do  not  think  that  it  S^Si^S^S^ 
can  be  so  held.   The  jec«o»- 
plaintiffs     seek     to  SSuo-?™*"' 
impose  upon  the  de- 
fendant a  penalty  created  by  a  spe- 
cial statute,  and  in  their  count  they 
have  so  declared.     They  have,  in 
other  words,  counted  upon  the  stat- 
ute, and  by  their  suit  have  under- 
taken to  avail  themselves  of  its  spe- 
cial provisions:    "Counting  upon  a 
statute  consists  in  making  express 
reference  to  it — as,  by  the  words, 
'against  the  form  of  the  statute,' 
or  'by  force  of  the  statute  in  such 
case  made  and  provided.' "    Gould, 
Fl.  5th  ed.  46,  note  3. 

The  reference  to  the  statute  is 
essential  to  the  recovery  which  the 
plaintiffs  are  attempting  to  effect, 
for  without  it  neither  double  nor 
triple  damages  could  be  recovered. 
This  court  held,  in  Bell  v.  Provi- 
dence Gas  Co.  36  B.  I.  382,  90  Atl. 
743,  that,  in  order  to  recover  double 
damages  under  a  penal  statute,  such 
'Statute  must  be  declared  upon. 
Therefore,  the  setting  up  of  the 
statute  being  indispensable,  that 
portion  of  the  plaintiff's  count  which 
makes  reference  to  it  cannot  be 
eliminated  or  disregarded  as  sur- 
plusage. "Surplusage"  in  a  declara- 
tion has  been  con- 
cisely defined  as  the  SSn>iiuiwe« 
setting  up  of  mat- 
ter wholly  foreign,  as,  for  example, 
where  a  plaintiff  brings  suit  upon 
one  of  the  covenants  of  a  deed,  and 
sets  out  in  his  declaration  other 
covenants  wholly  irrelevant  to  the 
cause.    Stephen,  PI.  3d  Am.  ed.  364. 

In  1  Chitty  on  Pleading,  13th  Am. 
ed.  p.  215,  the  rule  is  laid  down  that 
"if  .  .  .  an  offense  be  created  by 
a  statute,  and  a  penalty  be  inflicted, 
the  mere  statement  of  the  facts  con- 
stituting the  offense  will  be  insuJSi- 
dent,  for  there  must  be  an  express 
reference  to  the  statute,  as  by  tiie 
wonls,  'contrary  to  the  form  of  the 
statute,'  etc.,  in  order  that  it  may 
appear  that  the  plaintiff  grounds  his 
case  upon  and  intends  to  bring  it 
within  the  statute." 
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And  in  Gould  on  Pleading,  5th  ed. 
143,  we  find  it  stated  that  "if,  in  de- 
claring upon  a  public  statute,  the 
plaintiff  so  counts  upon  it  as  to  con- 
fine himself  to  its  terms  as  recited, 
as  by  the  words,  'contra  formam 
statuti  predict!,'  but  misredtes  it  in 
a  material  part,  the  declaration  is 
ill  in  substance.  For,  though  the  re- 
cital of  a  public  statute  is  unneces- 
sary, yet,  it  being  thus  recited  and 
counted  upon,  the  plaintiff  must  re- 
cover upon  it,  if  at  all,  as  recited." 

Our  observations  and  the  authori- 
ties cited  upon  this  point  are  equal- 
ly applicable  to  the  second  count, 
which,  in  respect  to  its  reference  to 
the  statute,  is  like  the  first  count. 

It  seems  to  us  that  the  plaintiffs, 
through  an  erroneous  construction 
of  the  statute  referred  to,  have  been 
led  to  base  a  suit  thereon  which  can- 
not, in  any  aspect  of  it,  be  main- 
tained. 
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The  parties,  both  plaintiffs  and 
defendant,  have  in  their  briefs  dis- 
cussed several  other  questions  which 
we  deem  it  unnecessary  to  consider, 
as  our  conclusions  already  reached 
demolish  the  foundation  upon  which 
the  case  rests.  We  think  that  the 
defendant's  exception  to  the  refusal 
of  the  trial  court  to  direct  a  verdict 
for  the  defendant  must  be  sus- 
tained, and  that  the  case  must  be  re- 
mitted to  the  Superior  Court,  with 
direction  to  enter  judgment  for  the 
defendant. 

An  opportunity  will  be  given  to 
the  plaintiffs  to  appear  before  this 
court  on  January  26,  1916,  at  10 
o'clock  A.  M.,  if  they  shall  see  fit, 
and  show  cause,  if  any  they  have, 
why  said  case  should  not  be  remit- 
ted to  the  Superior  Court,  with  di- 
rection to  enter  judgment  for  the 
defendant. 

Petition  for  rehearing  denied. 


ANNOTATION. 
Rights  of  cotenants  inter  se  ■»  to  timber. 


I.  Scope,  993. 
n.  Rights  and  privilegres: 

a.  In  general,  998. 

b.  Ck>ntracts,  996. 

c.  Licenses,  996. 
III.  Legal  remedies: 

a.  Generally: 

1.  In  the   absence  of  statute, 

996. 

2.  Under  statute,  997. 

b.  Measure  of  damages,  1000. 

c.  Limitation  of  actions,  1000. 

d.  Actions: 

1.  Conditions  precedent,  1000. 

7.  Scope. 

It  is  the  purpose  of  the  present  an- 
notation to  treat  the  general  question 
of  the  rights  and  liabilities  inter  se 
of  tenants  in  common  of  lands,  as  to 
the  timber  growing  thereon,  excluding 
only  the  general  question  of  partition 
of  such  lands.  This  exclusion  is  based 
on  the  fact  that  no  particular  signifi- 
cance generally  attaches  to  the  fact 
that  there  is  timber  growing  on  the 
conunon  property.  However,  no  cases 
have  been  excluded  merely  because 
they  involved  a  claim  to  partition,  if 
2  A.L.R.— 63. 


III.  d — continued. 

2.  Parties,  1001. 

8.  Pleading,  1001. 

4.  Defenses,  1001. 
e.  Miscellaneous,  1002. 
rV.  Equitable  remedies: 

a.  Generally,  1002. 

b.  Injunction      and      estrepement, 

1002. 
e.  Accotmting: 

1.  Right  to  remedy,  1004. 

2.  Measure  of  damages,  1004. 
d.  Limitation  of  actions,  1006. 

they  also  involved  other  points  which 
fall  within  the  scope  of  the  present 
treatment. 

II.  Bights  and  pHvilegea. 

a.  In  oaneral. 

One  tenant  in  common  of  lands  has 
no  right  to  cut  trees  and  timber  grow- 
ing on  the  common  property,  when 
such  cutting  will  amount  to  destruc- 
tive waste.  See  the  following  cases 
which  in  effect  so  hold : 

United  States. — ^Prescott  v.  Nevers 
(1827)   4  Mason,  326,  Fed.  Cas.  No. 
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11,390;  Bradley  v.  Reed  (1863)  2 
Pittsb.  519,  Fed.  Gas.  No.  1,785. 

Indiana.— Stout  v.  Curry  (1886)  110 
Ind.  614,  11  N.  E.  487. 

Iowa. — Dodge  v.  Davis  (1892)  86 
Iowa,  77,  62  N.  W.  2. 

Kentucky. — Nevels  v.  Kentucky 
Lumber  Co.  (1900)  108  Ky.  650,  49 
L.R.A.  416,  94  Am.  St.  Rep.  388,  66  S. 
W.  969;  Burt  &  B.  Lumber  Ck).  v.  Clay 
City  Lumber  Co.  (1901)  111  Ky.  725, 
64  S.  W.  652;  Winchester  v.  Watson 
(1916)  169  Ky.  218,  183  S.  W.  483; 
Rush  V.  Cornett  (1916)  169  Ky.  714, 
185  S.  W.  88;  Layne  v.  Layne  (1917) 
177  Ky.  592,  197  S.  W.  1062;  Emmons 
V.  Evans  (1917)  178  Ky.  180,  198  S.  W. 
900, 

Massachusetts. — Adams  v.  Palmer 
(1856)  6  Gray,  336;  Jenkins  v.  Wood 
(1888)  145  Mass.  494, 14  N.  E.  512. 

Michigan. — Benedict  v.  Torrent 
(1890)  83  Mich.  181,  11  L.ILA.  278,  21 
Am.  St.  Rep.  589,  47  N.  W.  129; 
Hennes  v.  Charles  Hebard  &  Sons 
(1912)  169  Mich.  670,  135  N.  W.  1073. 

Minnesota.  —  Shepard  v.  Pettit 
(1883)  30  Minn.  119,  14  N.  W,  511. 

Mississippi. — Leatherbury  v.  Mcln- 
nis  (1904)  85  Miss.  160,  107  Am.  St. 
Rep.  274,  37  So.  1018. 

New  Jersey. — Jackson  v.  Beach 
(1886)  —  N.  J,  Eq.  — ,  8  Atl.  375. 

New  York.  —  Hawley  v.  Clowes 
(1816)  2  Johns.  Ch.  122;  Elwell  v. 
Burnside  (1865)  44  Barb.  447. 

Rhode  Island.  —  Buchanan  v. 
Jencks  (reported herewith), ante,  986. 

South  Carolina. — Johnson  v.  John- 
son (1835)  2  Hill,  Eq.  277,  29  Am.  Dec. 
72;  Hancock  v.  Day  (1840)  McMull. 
Eq.  69,  36  Am.  Dec.  293;  Thompson  v. 
Bostick  (1840)  McMulI.  Eq.  75;  Holt 
V.  Robertson  (1831)  McMull,  Eq.  475. 

Texas. — Gillnm  v.  St.  Louis,  A.  &  T. 
R.  Co.  (1893)  6  Tex.  Civ.  App.  338,  23 
S.  W.  717;  Collier  v.  Wm.  Cameron  & 
Co.  (1909)  55  Tex,  Civ.  App,  153,  117 
S.  W.  915, 

West  Virginia. — ^Hardman  v.  Brown 
(1916)  77  W,  Va.  478,  88  S.  E,  1016. 

Wiscmisin.  —  Sullivan  v.  Sherry 
(1901)  111  Wis.  476,  87  Am.  St.  Rep. 
890,  87  N.  W.  471. 

Canada.— Brittain  v.  Parker  (1879) 
12  N.  S.  589. 

England.  —  Martyn    v.    Knowllys 


(1799)  8  T.  R.  145,  101  Eng.  Reprint, 
1313;  Hole  v.  Thomas  (1802)  7  Ves. 
Jr.  589,  32  Eng.  Reprint,  237;  Twort 
v,  Twort  (1809)  16  Ves,  Jr,  128,  3S 
Eng.  Reprint,  932;  Arthur  v.  Lamb 
(1865)  2  Drew,  &  S.  428,  62  Eng,  Re- 
print, 683,  12  L,  T.  N,  S,  338, 

And  it  is  equally  well  settled  that  a 
tenant  in  common  of  land  has  a  right 
to  cut  wood  and  timber  necessary  to 
the  use  and  enjoyment  of  the  property, 
and  that  other  tenants  in  common  can- 
not prevent  him  from  doing  so.  Haw- 
ley v,  Clowes  (1816)  2  Johns.  Ch.  (N. 
Y.)  122;  Peck  v.  Ward  (1862)  18  Pa. 
506;  Brittain  v.  Parker  (1879)  12  N.  S. 
589;  Miller  v.  Eastern  Trust  Co. 
(1910)  44  N.  S.  268;  Munsie  v,  Lindsay 
(1883)  10  Ont.  Pr,  173,  And  see  Ewer 
V,  Lovell  (1857)  9  Gray  (Mass.)  276, 
and  Hastings  v,  Hastings  (1872)  110 
Mass.  280, 

And  a  cotenant  clearly  has  a  right 
to  go  upon  the  common  property  and 
appropriate  a  portion,  at  least,*  of  the 
timber  (Hatton  v,  Bodan  Lumber  Co. 
(1909)  57  Tex.  Civ.  App.  478,  123  S. 
W.  ISB) ;  and  such  portion  may  cor- 
respond in  extent  with  his  share  of  the 
estate  (Hihn  v.  Peck  (1861)  18  Gal. 
640;  Dodd  v.  Watson  (1858)  57  N.  C 
(4  Jones,  Eq.)  48,  72  Am.  Dec.  577),  at 
least,  where  the  cutting  is  in  accord- 
ance with  proper  husbandry  (Arthur 
v.  Lamb  (1865)  2  Drew.  &  S.  428,  62 
Eng.  Reprint,  683,  12  L.  T.  N.  S.  338 ; 
Munsie  v,  Lindsay  (1883)  10  Ont  Pr. 
173;  and  see  Twort  v.  Twort  (1809) 
16  Ves.  Jr.  128,  33  Eng.  Reprint,  932) , 
and  does  not  amount  to  a  destruction 
of  the  property  (Brittain  v.  Parker 
(1879)  12  N.  S.  589). 

And  a  tenant  in  common  has  a  right 
to  cut  the  mature  or  marketable  tim- 
ber on  the  undivided  common  prop- 
erty, subject  only  to  account  to  his  co- 
tenants  for  their  share.  United  States 
V.  Northern  P.  R.  Clo.  (1887)  6  Mont. 
S51,  12  Pac.  769;  Baker  v.  Wheeler 
(1832)  8  Wend.  (N.  Y.)  505,  24  Am. 
Dec.  66;  Buchanan  t.  Jencks  (re- 
ported herewith),  ante,  986;  Gillum  v. 
St.  Louis,  A.  &  T.  R.  Go.  (1898)  6  Tex. 
Civ.  App.  338,  28  S,  W.  717;  De  Wita 
V.  Saner-Whiteman  Lumber  Co,  (1918) 
—  Tex.  Civ.  App.  — ,  156  S.  W.  980; 
McDodrill  v,  Pardee  &  C.  Lumber  Co. 
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(1896)  40  W.  Va.  564,  21  S.  E.  878; 
Martyn  v.  Knowllys  (1799)  8  T.  R.  145, 
101  Eng.  Reprint,  1313. 

This  is  upon  the  theory  that  in  so 
cutting^  the  mature  timber  the  coten- 
ant  makes  no  unusual  use  of  the  real 
estate  of  which  he  is  a  tenant  in  the 
fee.  See  Freeman,  Cotenancy  &  Par- 
tition, §  251.  In  oUier  words,  each  co- 
tenant  has  a  right  to  possession  of  the 
common  property,  and  a  right  to  use ' 
and  enjoy  it  in  an  ordinary  manner, 
and  so  doing  does  not  constitute  a  de- 
struction of  the  estate.  United  States 
V.  Northern  P.  R.  Co.  (1887)  6  Mont 
361,  12  Pac.  769;  Gillum  v.  St.  Louis, 
A.  &  T.  R.  Co.  (1898)  5  Tex.  Civ.  App. 
338,  23  S.  W.  717.  And  see  the  re- 
ported case  (Buchanan  v.  Jencks 
986).  To  hold  otherwise  would  have 
the  effect  of  enabling  one  tenant  in 
common  to  prevent  the  others  taking 
the  fair  profits  of  the  estate.  Martyn 
V.  Knowllys  (1799)  8  T.  R.  145,  101 
Eng.  Reprint,  1313.  And  it  has  been 
said  that  it  follows  from  this  reason- 
ing that,  since  in  so  taking  the  timber 
the  cotenant  only  does  that  which  his 
relation  to  the  other  cotenants  and  to 
the  land  -from  which  the  timber  is 
taken  justifies,  he  cannot  be  said  in 
any  sense  to  be  a  trespasser.  De  Witz 
V.  Saner-Whiteman  Lumber  Co.  (1913) 
—  Tex.  Civ.  App.  — ,  155  S.  W.  980.  To 
the  same  effect  is  the  reported  case 
(Buchanan  v.  Jencks).  Nor  is  it 
essential  that  a  cotenant,  before  tak- 
ing mature  and  marketable  timber, 
should  first  acquire  the  consent  of  the 
other  cotenants;  for  to  require  this  . 
would,  in  many  instances,  be  practi- 
cally a  denial  of  any  benefit  to  him 
from  the  use  of  such  timber,  and 
would  require  a  partition  of  the  es- 
tate before  he  could  exercise  any  in- 
dividual control  over  his  interest  in 
that  regard.  De  Witz  v.  Saner-White- 
man Lumber  Co.  (Tex.)  supra. 

Where  a  tenant  in  common  of  land 
enters  thereon,  and  cuts  wood  and  tim- 
ber, he  is  presumed  to  have  done  so 
under  his  legal  title.  Whiting  v, 
Dewey  (1834)  15  Pick.  (Mass.)  428. 
And  see  the  reported  case  (Buchanan 
V.  Jencks). 


b.  Contracta. 

Of  course,  tenants  in  common  may 
freely  contract  between  themselves  re- 
garding timber  growing  on  the  com- 
mon property,  and  such  contracts,  if 
free  from  fraud,  etc.,  will  be  enforced. 
See  Prentiss  v.  Roberts  (1860)  49  Me. 
127;  Boyce  v.  Boyce  (1900)  124  Mich. 
696,  83  N.  W.  1018;  and  Harman  v. 
Moss  (1917)  121  Va.  399,  93  S.  E.  609. 

But  a  conveyance  by  a  tenant  in 
common  of  timber  lands  to  a  stranger, 
of  anything  but  an  undivided  interest 
in  the  "whole"  of  the  land,  js  void  as 
to  other  cotenants  to  whose  rights 
such  interest  is  prejudicial;  hence  a 
sale  by  a  cotenant  of  his  interest  in 
the  timber  alone,  with  license  to  enter 
and  remove  the  same,  does. not  render 
the  purchaser  a  cotenant  of  the  non- 
conveying  tenants  in  common.  Bene- 
dict V.  Torrent  (1890)  83  Mich.  181, 
11  L.R.A.  278,  21  Am.  St.  Rep.  589,  47 
N.  W.  129.  So,  in  Lee  v.  FoUensby 
(1909)  83  Vt.  35,  138  Am.  St.  Rep. 
1061,  74  Atl.  327,  on  subsequent  ap- 
peal in  (1913)  86  Vt.  401,  85  Atl.  915, 
it  was  held  that  one  tenant  in  common 
of  undivided  lands  cannot,  as  against 
the  other  cotenants,  convey  the  timber 
on  a  described  portion  of  the  property, 
such  an  attempted  conveyance  being 
void  as  to  such  other  cotenants.  But 
the  conveyance  is  void  only  in  so  far 
as  it  affects  the  cotenants'  rights,  and 
is  not  void  as  against  the  grantor,  who 
may  be  compelled  to  make  his  convey- 
ance effectual,  as  by  bringing  an  ac- 
tion against  his  cotenants  for  parti- 
tion. Mee  v.  Benedict  (1893)  98  Mich. 
260,  22  L.R.A.  641, 39  Am.  St.  Rep.  548, 
57  N.  W.  175. 

c.  Zteensee. 

One  tenant  in  common  may  license 
his  cotenant  to  cut  and  remove  the 
timber  from  the  common  lands.  Pren- 
tiss V.  Roberts  (1860)  49  Me.  127.  But 
when  there  is  an  attempt  to  justify  the 
cutting  by  alleging  a  license  of  this 
character,  the  burden  is  on  the  alleged 
licensee  to  show,  not  only  that  he  had 
a  license,  but  the  character  and  con- 
ditions of  the  same.    Ibid. 

As  to  licenses  to  third  parties,  the 
general  rule  is,  that  where  a  cotenant 
has  a  right  to  cut  trees  "proper"  to 
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be  cut,  or  "marketable  timber,"  sub- 
ject only  to  account  for  the  value  of 
his  cotenants'  interest,  he  may  license, 
as  against  such  cotenants,  a  third  per- 
son so  to  cut.  Baker  V.  Wheeler  (1882) 
8  Wend.  (N.  Y.)  506,  24  Am.  Dec.  66; 
Gillum  T.  St.  Louis,  A.  &  T.  R.  Go. 
(1898)  5  Tex.  Civ.  App.  338,  28  S.  W. 
717.  This  is  especially  true  where  the 
license  is  given  in  satisfaction  of  a 
demand  due  both  tenants  in  common. 
Baker  v.  Wheeler  (N.  Y.)  supra. 

So,  in  the  reported  case  (Buchanan 
V.  Jenckb,  ante,  986)  it  was  ruled 
that  one  tenant  in  common  may  license 
a  stranger  to  cut  the  "matured"  tim- 
ber from  the  common  lands. 

However,  in  Baker  v.  Whiting 
(1839)  8  Sumn.  475,  Fed.  Cas.  No.  787, 
it  was  held  that  a  tenant  in  common 
cannot,  without  the  consent  of  his  co- 
tenants,  grant  permits  to  third  per- 
sons to  cut  timber  from  the  common 
premises  for  their  own  use,  for  a  com- 
pensation. The  court  said  that  the 
defendant,  as  a  tenant  in  common,  had 
"no  authority  whatsoever,  without  the 
consent,  express  or  implied,  of  his  co- 
tenants,  to  grant  any  such  permits  or 
to  authorize  any  such  acts." 

And  again,  in  Richey  v.  Brown 
(1885)  68  Mich.  436,  26  N.  W.  886,  it 
was  held  that  one  cotenant  of  lands 
on  which  valuable  timber  is  growing 
cannot  license  the  removal  of  the  same 
by  a  stranger  to  the  title,  so  as  to  bind 
other  cotenants  who  neither  author- 
ized nor  consented  to  the  removal. 
The  court  here  proceeded  upon  the 
theory  that  the  cotenant  who  granted 
the  license  had  no  right  in  himself  to 
make  a  gift  or  sale  or  other  transfer, 
of  the  timber. 

Nor  can  one  cotenant  of  undivided 
lands  license  a  stranger  to  cut  timber 
from  a  described  irortion  of  the  com- 
mon property,  or  to  enter  for  that  pur- 
pose. Lee  V.  Follensby  (1909)  83  Vt. 
35,  188  Am.  St.  Rep.  1061,  74  Atl.  827, 
on  subsequent  appeal  in  (1918)  86  Vt. 
401,  86  Atl.  916. 

III.  Legal  remedtee. 

a.  Oenenaiy, 

1.  In  the  absence  of  atatwte. 

At  common  law  one  tenant  in  com- 
mon had  no  legal  remedy  against  his 


cotenant,  even  for  waste.  See  Bradley 
V.  Reed  (1863)  2  Pittsb.  519,  Fed.  Cas. 
No.  1,785,  and  Gulf  Red  Cedar  Co.  v. 
Crenshaw  (1902)  138  Ala.  134,  35  So. 
60.  Unless,  perhaps,  where  one  co- 
tenant  made  the  other  his  bailiff.  See 
Gulf  Red  Cedar  Co.  v.  Crenshaw 
(Ala.)  supra. 

Likewise,  it  has  been  held  that  he 
.  had  no  general  right  to  maintain  an 
action  of  assumpsit  for  the  mere  cut- 
ting of  trees  on  the  common  prop- 
erty. Smith  V.  Woodman  (1854)  28 
N.  H.  520. 

And  upon  the  theory  that  a  cotenant 
is  entitled  to  the  joint  use  and  to  pos- 
session of  the  common  property,  it 
has  been  held,  generally,  that  the  mere 
cutting  and  removal  of  timber  from 
such  property  by  one  cotenant  does 
not  render  him  liable  to  his  cotenants 
in  an  action  ex  delicto,  such  as  tort  or 
trespass.  Patureau  v.  Wilbert  (1892) 
44  La.  Ann.  356,  10  So.  782;  Wilsey  v. 
Loveland  (1917)  180  App.  Div.  279, 
167  N.  Y.  Supp.  546;  Darden  v.  Cowper 
(1859)  52  N.  C.  (7  Jones,  L.)  210,  75 
Am.  Dec.  461;  McDodrill  v.  Pardee  & 
C.  Lumber  Co.  (1895)  40  W.  Va.  564, 21 
S.  E.  878. 

And  the  authority,  generally,  is  to 
the  effect  that  one  tenant  in  common, 
in  the  absence  of  statute  or  actual 
ouster,  cannot  maintain  trespass  quare 
clausum  fregit  against  a  cotenant  for 
having  cut  and  removed  timber  from 
the  common  lands.  Hastings  v.  Hast- 
ings (1872)  110  Maaa  280;  Filbert  v. 
Hoff  (1862)  42  Pa.  97,  82  Am.  Dec. 
493;  Owen  v.  Foster  (1841)  18  Vt. 
263;  Waitv.  Richardson  (1860)  88  Vt 
190,  78  Am.  Dec.  622;  Kane  v.  Garfield 
(1887)  60  Vt.  79,  18  Atl.  800,  To  the 
same  effect  is  the  reported  case  (Bu- 
chanan V.  Jencks,  ante,  986),  where- 
in it  was  said  that  a  cotenant  has  a 
right  to  enter,  so  that  a  mere  entry 
cannot  constitute  a  trespass.  Nor,  it 
has  been  held,  can  a  licensee  of  a  co- 
tenant  be  guilty  of  trespass  quare 
clausum  fregit  in  entering  upon  the 
common  property  and  cutting  timber. 
See  the  reported  case  (Buchanan  v. 
Jencks).  And  in  Roberts  v.  McGraw 
(1874)  11  Bush  (Ky.)  26,  it  was  held 
that  one  tenant  in  common  could  not 
maintain  an  action  of  trespass  against 
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his  cotenants,  for  the  cutting  of  tim- 
ber on  the  common  property,  the  court 
applying  the  doctrine  that  the  unity  of 
interest  and  possession  enjoyed  by 
tenants  in  common  prevents  the  main- 
taining of  trespass  by  one  against  an- 
other, as  to  matters  relating  to  the 
common  property. 

And  applying  the  general  rule  that 
a  tenant  in  common  cannot  maintain 
replevin  against  a  cotenant  because 
they  have  each  and  equally  a  right  of 
possession,  it  has  been  held  that  a 
tenant  in  common  of  timber,  who  has 
cut  and  removed  the  same  without  the 
consent  of  the  owners  of  the  remain- 
ing interest,  has  no  such  right  of  pos- 
session in  it  as  will  sustain  an  action 
of  replevin  against  such  other  owners 
who  have  taken  possession  of  it.  Boh- 
len  V.  Arthurs  (1885)  115  U.  S.  482, 
29  L.  ed.  464,  6  Sup.  Ct.  Rep.  114.  And 
the  same  rule  applies,  as  against  one 
to  whom  the  cotenant  sold  the  timber. 
Alford  V.  Bradeen  (1865)  1  Nev.  228. 

So,  it  has  been  expressly  ruled  that, 
since  one  tenant  jn  common  may  cut 
trees  "proper"  to  be  cut  on  the  com- 
mon property,  the  remedy  is  not  in 
trover,  but  in  an  action  against  the  co- 
tenant  cutting  the  timber  for  an  ac- 
counting for  his  share  of  the  value.- 
Baker  v.  Wheeler  (1832)  8  Wend.  (N. 
Y.)  505,  24  Am.  Dec,  66.  And  in  the 
much  cited  English  case  of  Martyn  v, 
KnowUys  (1799)  8  T.  R.  145,  101  Eng. 
Reprint,  1313,  it  was  expressly  held 
that  one  tenant  in  common  cannot 
maintain  an  action  on  the  case  in  the 
nature  of  waste,  against  another  co- 
tenant,  for  the  cutting  down  trees  on 
the  common  property,  of  a  proper  age 
and  growth  to  be  cut. 

However,  an  exception  to  the  rule 
that  one  cotenant  cannot  maintain 
trover  against  his  cotenant  for  the 
common  property  arises,  where  the 
latter  has  lost  or  destroyed  the  prop- 
erty, or  so  converted  or  appropriated 
it  to  his  own  use  as  to  render  any  fur- 
ther enjo3rment  by  his  cotenant  impos- 
sible; in  consequence  of  which  it  has 
been  held  that  trespass  or  trover  may 
be  maintained,  where  one  tenant  in 
common  has  converted  all  the  timber 
upon  the  common  timber  lands,  by 
cutting  and  removing  it.    Hennes  v. 


Charles  Hebard  &  Sons  (1912)  169 
Mich.  670,  135  N.  W.  1078;  Sullivan  v. 
Sherry  (1901)  111  Wis.  476,  87  Am. 
St.  Rep.  890,  87  N.  W.  471. 

So,  in  Shepard  v.  Pettit  (1883)  30 
Minn.  119,  14  N.  W.  511,  it  was  held 
that  one  cotenant  who,  without  the 
consent  of  the  others,  cuts  and  sells 
as  his  own  the  timber  growing  on  the 
common  property,  is  liable  to  such 
others  for  a  conversion  of  their  share ; 
the  court  saying  that  "standing  trees 
are,  ordinarily  at  least,  to  be  regarded, 
as  between  the  cotenants,  as  part  of 
the  real  estate,  and  severing  and  re- 
moving them  without  consent  of  other 
cotenants  a  destruction  to  that  extent 
of  the  realty.  After  the  severance 
they  are  the  property  of  the  cotenants, 
and  by  a  conversion  of  them,  the  co- 
tenant  converting  them  becomes  liable 
to  his  cotenants,  as  in  case  of  other 
personal  property." 

And  in  Dodge  v.  Davis  (1892)  85 
Iowa,  77,  52  N.  W.  2,  where  one  tenant 
in  common  ousted  his  cotenant  from 
possession,  denied  his  right  to  partici- 
pate in  profits,  and  claimed  the  abso- 
lute title  to  the  property,  it  was  held 
that  the  disseised  tenant  could  main- 
tain an  action  for  damages  for  waste 
committed  by  cutting  trees  growing  on 
the  land,  as  well  as  for  the  value  of 
the  use  of  the  land  while  ousted.  And 
that  trespass  for  the  cutting  of  tim- 
ber may  be  maintained  by  a  cotenant 
who  has  been  unequivocally  ousted, 
see  Filbert  v.  Hoflf  (1862)  42  Pa.  97, 
82  Am.  Dec.  493. 

It  also  has  been  held  that,  where 
one  tenant  in  common  has  sold  all  the 
timber  growing  on  the  common  prop- 
erty and  received  the  proceeds,  the 
other  cotenant  may  maintain  assump- 
sit for  money  had  and  received,  pro- 
vided no  question  is  made  in  regard  to 
the  title  of  the  land.  Miller  v.  Miller 
(1828)  7  Pick.  (Mass.)  133,  19  Am. 
Dec.  264.  Here,  of  course,  the  main- 
taining of  an  action  of  this  character 
was  upheld  solely  because  of  the  fact 
that  no  question  was  raised  which  in 
any  way  involved  the  title  to  the  com- 
mon property. 

2.  Under  statuUf. 

In  many  jurisdictions  tenants  in 
common  are,  by  express  statutory  pro- 
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vision,  made  liable  inter  se  in  dam- 
ages for  waste;  and  such  statutes,  of 
course,  apply  to  timber,  the  cutting  or 
removing  of  which  amounts  to  waste. 
This  was  the  view  taken  in  the  follow- 
ing cases:  Nevels  v.  Kentucky  Lum- 
ber Co.  (1900)  108  Ky.  550,  49  L.R.A. 
416,  94  Am.  St.  Rep.  388,  56  S.  W.  969 
(applying  Ky.  Stat.  §  2332) ;  Burt  & 
B.  Lumber  Co.  v.  Clay  City  Lumber 
Co.  (1901)  111  Ky.  725,  64  S.  W.  652 
(same  statute) ;  Winchester  v.  Wat- 
son (1916)  169  Ky.  213,  183  S.  W.  483 
(same  statute) ;  Emmons  v.  Evans 
(1917)  178  Ky.  180, 198  S.  W.  900  (ap- 
plying the  same  statute,  and  holding 
that  an  action  to  recover  damages  for 
the  wrongful  sale  of  timber  is  not  an 
action  in  trespass,  but  for  waste  un- 
der the  statute) ;  Benedict  v.  Torrent 
(1890)  83  Mich.  181,  11  L.R.A.  278, 
21  Am.  St.  Rep.  589,  47  N.  W.  129  (con- 
struing Mich.  How.  Stat.  §  7782); 
Hennes  v.  Hebard  (1912)  169  Mich. 
670,  135  N.  W.  1073  (referring  to  3 
Mich.  Comp.  Laws,  §  11,118);  Elwell 
v.  Burnside  (1865)  44  Barb.  (N.  Y.) 
447  (construing  and  applying  2  N.  Y. 
Rev.  Stat.  334,  §  3);  Buchanan  v. 
Jencks  .  (reported  herewith),  ante, 
986;  McDodrill  v.  Pardee  &  C.  Lum- 
ber Co.  (1895)  40  W.  Va.  564,  21  S.  E. 
878  (applying  W.  Va.  Code,  chap.  92, 
§  2);  Hardman  v.  Brown  (1916)  77 
W.  Va.  478,  88  S.  E.  1016  (construing 
and  applying  W.  Va.  Code  1913,  §§  2, 
4) ;  5  Bacon,  Abr.  306  (quoting  West- 
minster II.  chap.  22). 

And  timber  on  timber  lands  has 
been  declared  a  part  of  the  realty,  so 
that  one  cotenant  cannot,  without  the 
consent  of  his  cotenants,  devest  the 
latter  of  their  interest  in  such  timber 
by  a  sale  of  all  of  a  particular  kind 
of  logs,  since  the  cutting  and  removal 
thereof  would  constitute  waste.  Nev- 
els V.  Kentucky  Lumber  Co.;  Burt  & 
B.  Lumber  Co.  v.  Clay  City  Lumber 
Co.;  Winchester  v.  Watson,  and  Em- 
mons v.  Evans  (Ky.)  supra.  And  in 
the  New  York  case  of  Elwell  v.  Bum- 
side  (1864)  44  Barb.  (N.  Y.)  447,  in 
deciding  what  cutting  and  rempval  of 
timber  constitutes  waste  under  such  a 
statute,  it  was  ruled  in  effect  that  any 
cutting  which  worked  a  permanent  in- 
jury to  the  common  lands  constituted 


waste,  except  it  were  cut  for  neces- 
sary firewood,  or  was  timber  sufficient 
and  suitable  for  necessary  use  on  the 
premises.  However,  in  the  reported 
case  (Buchanan  v.  Jencks,  ante, 
986),  it  was  expressly  ruled  that  the 
cutting  of  "matured"  timber  from  the 
common  property  was  not  waste,  with- 
in the  meaning  of  the  Rhode  Island 
statute.  And  it  has  been  held  that  a 
tenant  in  common  is  guilty  of  commit- 
ting waste  wantonly,  within  the  mean- 
ing of  §  4,  chap.  92,  West  Virginia 
Code  1913,  when,  with  knowledge  of 
his  cotenants'  rights,  and  in  total  dis- 
regard thereof,  and  with  the  design 
and  purpose  of  ignoring  such  rights, 
he  purposely,  and  with  intent  to  ap- 
propriate the  same,  cuts  and  removes 
the  standing  timber  from  the  common 
property.  Hardman  v.  Brown  (1916) 
77  W.  Va.  478,  88  S.  E.  1016. 

And,  as  shown  by  the  adjudications, 
statutes  expressly  declaring  that  a 
tenant  in  common  must  respond  in 
damages  for  cutting  timber  on  the 
common  estate  without  giving  proper 
notice,  etc.,  to  the  other  cotenants, 
have  been  enacted  in  a  number  of 
jurisdictions.  See  Prescott  v.  Nevers 
(1827)  4  Mason,  326,  Fed.  Cas.  No. 
11,390  (construing  Maine  Act,  March 
16, 1821,  chap.  35,  §  2)  ;  1  Smith's  Laws 
(Me.)  p.  137);  Mills  v.  Richardson 
(1857)  44  Me.  79  (construing  and  ap- 
plying Me.  Rev.  Stat.  chap.  129,  §  7) ; 
Hazen  v.  Wight  (1896)  87  Me.  233,  32 
Atl.  887  (construing  and  applying  Me. 
Rev.  Stat.  chap.  95,  §  5) ;  Hall  v.  Hall 
(1914)  112  Me.  234,  91  Atl.  949  (con- 
struing and  applying  Me.  Rev.  Stat, 
chap.  95,  §  5) ;  Jenkins  v.  Wood  (1888) 
145  Mass.  494,  14  N.  E.  512  (constru- 
ing Mass.  Pub.  Stat.  chap.  179,  §§  6, 
7);  Proctor  v.  Proctor  (1903)  182 
Mass.  415,  65  N.  E.  797  (construing 
Mass.  Pub.  Stat.  ehap.  179,  §§  6,  7; 
Rev.  Laws,  chap.  186,  §§  4,  5) ;  Haley 
v.  Taylor  (1900)  77  Miss.  867,  78  Am. 
St.  Rep.  649,  28  So.  752  (construing 
Miss.  Code  1892,  §  4412) ;  Blake  t.  Mil- 
liken  (1843)  14  N.  H.  213  (construing 
New  Hampshire  Act,  July  6,  1834, 
chap.  164) ;  Smith  v.  Woodman  (1854) 
28  N.  H.  520  (construing  N.  H.  Rev. 
Stat.  chap.  180,  §§  6,  6);  Mooers  v. 
Bunker  (1854)  29  N.  H.  420  (constru- 
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ing  N.  H.  Rev.  Stat  chap.  180,  §§  6,  6)  ; 
Duff  V.  Bindley  (1883)  16  Fed.  178 
(construing  Pennsylvania  Act,  May  4, 
1869,  §§  1.  2) :  Wheeler  v.  Carpenter 
(1884)  107  Pa.  271  (construing  Penn- 
sylvania Act,  May  4,  1869) ;  Bush  v. 
Gamble  (1889)  127  Pa.  43,  17  Atl.  865 
(construing  Pennsylvania  Act,  May  4, 
1869,  §§  1,  2). 

And  in  a  few  instances  the  remedy 
by  action  for  damages  is  provided 
against  a  cotenant  cutting  timber  dur- 
ing the  pendency  of  a  proceeding  for 
partition.  See  Maxwell  v.  Maxwell 
(1850)  31  Me.  184.  50  Am.  Dec.  657, 
and  Mills  v.  Richardson  (1857)  44  Me. 
79,  both  of  which  construe  and  apply 
Me.  Rev.  Stat.  chap.  129,  §  7;  and 
Jenkins  v.  Wood  (1888)  145  Mass.  494, 
14  N.  E.  512,  construing  Mass.  Pub. 
Stat.  chap.  179,  §  6. 

Some  of  the  statutes  expressly  pro- 
vide that  the  damages  shall  be  recov- 
ered in  an  action  of  "tort."  See  for 
example  Jenkins  v.  Wood  (Mass.)  su- 
pra, and  Proctor  v.  Proctor  (1903)  182 
Mass.  415,  65  N.  E.  797,  both  of  which 
quote  Mass.  Pub.  Stat.  chap.  179,  §§  6, 
7;  Mass.  Rev.  Laws,  chap.  185,  §§  4,  5. 

In  Michigan  and  West  Virginia,  the 
tenant  in  common  committing  waste 
by  cutting  and  removing  timber  from 
unoccupied  lands  is  expressly  declared 
subject  to  an  action  on  the  case  for 
damages.  See  Benedict  v.  Torrent 
(1890)  83  Mich.  181,  11  L.R.A.  278,  21 
Am.  St.  Rep.  689,  47  N.  W.  129;  Hennes 
v.  Hebard  (1912)  169  Mich.  670,  135 
N.  W.  1073;  and  McDodrill  v.  Pardee 
&  C.  Lumber  Co.  (1895)  40  W.  Va.  564, 
21  S.  E.  878. 

In  New  Hampshire,  the  statute  ex- 
pressly authorizes  the  injured  party 
or  parties  to  bring  "an  action  of  as- 
sumpsit" for  the  damages  sustained. 
See  Blake  v.  Milliken  (1843)  14  N.  H. 
213;  Smith  v.  Woodman  (1854)  28  N. 
H.  620;  and  Mooers  v.  Bunker  (1854) 
29  N.  H.  420. 

Under  the  Pennsylvania  statute 
(Act  May  4,  1869,  §§  1,  2)  which  gives 
nonconsiBnting  cotenants  every  remedy 
in  law  or  equity  "which  they  now  have 
against  an  entire  stranger  to  the  title," 
it  has  been  held  that  a  nonconsenting 
cotenant  may  recover  in  an  action  of 
trover  for  wrongful   conversion   the 


full  value,  without  deductions  for  la- 
bor, etc.,  of  his  interest  in  the  lumber 
into  which  the  timber  has  been  con- 
verted. Duff  V.  Bindley  (1883)  16 
Fed.  178.  Likewise,  it  has  been  held 
that  trespass  quare  clausum  f  regit  may 
be  maintained  under  the  Pennsylvania 
statute.  Wheeler  v.  Carpenter  (1884) 
107  Pa.  271;  Bush  v.  Gamble  (1889) 
127  Pa.  48,  17  Atl.  865. 

And  under  the  Maine  statutes,  above 
cited,  it  has  been  held  that  trespass 
quare  clausum  fregit  is  the  proper 
form  of  action  in  which  to  recover  the 
damages  resulting  from  a  wrongful 
cuting  of  timber  on  common  property. 
Maxwell  v.  Maxwell  (1850)  31  Me. 
184,  50  Am.  Dec.  657 ;  Mills  v.  Richard- 
son (1857)  44  Me.  79;  Hazen  v.  Wight 
(1895)  87  Me.  233,  32  Atl.  887. 

It  has  also  been  .held  that  the  Maine 
statute  (Act  March  15,  1821,  chap.  36, 
§  2;  1  Smith's  Laws  (Me.)  p.  137) 
which  punishes  waste  and  cutting 
down  trees  by  one  tenant  in  common 
without  notice  to  his  cotenants,  by 
treble  damages,  being  highly  penal, 
must  be  strictly  construed,  and  that  it 
applies  only  in  cases  of  acknowledged 
tenancies  in  common;  and,  therefore, 
that  it  does  not  cover  a  case  where  the 
title  is  claimed  by  the  defendant  by 
entirety  or  disseisin.  Prescott  v.  Nev- 
ers  (1827)  4  Mason,  326,  Fed.  Cas. 
No.  11,390.  In  this  case  the  court,  in 
applying  the  rule,  held  that  trespass 
for  cutting  down  timber  trees  would 
not  lie  where  the  offender  entered  un- 
der an  open  and  notorious  claim  of 
right  to  the  entirety,  and  not  as  a  ten- 
ant in  common.  And  a  similar  con- 
clusion was  reached  in  Jenkins  v. 
Wood  (1888)  145  Mass.  494,  14  N,  E. 
512,  in  construing  and  applying  Mass. 
Pub,  Stat.  chap.  179,  §§  6,  7. 

And  it  has  been  held  that  the  Massa- 
chusetts statute  (Gen.  Stat.  chap.  188, 
§  10)  does  not  extend  the  remedy  by 
action  for  wilful  trespass  to  cases 
where  an  action  for  trespass  would 
not  lie  by  the  common  law.  Hastings 
V.  Hastings  (1872)  110  Mass.  280. 

Statutes  authorizing  one  cotenant 
to  bring  an  action  against  another  for 
receiving  more  than  his  just  propor- 
tion of  the  rents  or  profits  have  been 
held  not  to  apply,  either  to  trees  cut 


Digitized  by  VjOOQIC 


1000 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.B2 


and  removed  from  the  lands,  or  to  the 
proceeds  of  a  sale  thereof;  the  theory 
beins:  that  the  same  cannot  be  regard- 
ed as  "rents  or  profits,"  within  the 
meaning  of  the  statute.  Shepard  v. 
Pettit  (1888)  80  Minn.  119,  14  N.  W. 
611.  But  on  the  other  hand,  in  at  least' 
one  state,  it  has  been  held  that  a  stat- 
ute allowing  an  action  of  account  at 
law  by  one  tenant  in  common  against 
another,  who  has  received  more  than 
his  share  of  the  rents  and  profits,  does 
apply  to  a  removal  of  timber  from 
common  property  by  one  tenant  in 
common.  See  Strong  v.  Richardson 
(1847)  19  Vt.  194. 

ft.  M«aaure  of  damages. 

In  trover,  the  rule  by  which  the 
damages  are  to  be  measured  is  a  ques- 
tion of  law  for  the  court,  and  not  for 
the  jury.  Baker  v.  Wheeler  (1832)  8 
Wend.  (N.  Y.)  505,  24  Am.  Dec.  66. 

Bat  where  the  statutes  provide  that 
the  treble  damages  upon  recovery  for 
removal  of  timber  by  a  cotenant  with- 
out notice  shall  be  apportioned,  one 
half  to  the  persons  who  sue,  and  "the 
other  half  to  the  same  persons  with 
all  the  other  cotenants,  except  the  de- 
fendant, to  be  divided  amongst  them 
in  proportion  to  their  respective  inter- 
ests in  the  land,"  it  has  been  held  that 
the  measure  of  damages  is  three  times 
the  amount  of  the  injury  to  the  whole 
lot,  irrespective  of  the  amount  of  the 
plaintiff's  interest.  Proctor  v.  Proc- 
tor (1908)  182  Mass.  415,  65  N.  E.  797, 
'  construing  Mass.  Pub.  Stat.  chap.  179, 
§  7;  Mass.  Rev.  Laws,  chap.  185,  §  5. 

And  it  has  been  held  that  where  the 
statutory  remedy  for  the  wrongful  cut- 
ting of  trees  on  property  owned  by 
tenants  in  common  is  joint,  the  quan- 
tum of  damages  to  which  any  one  is 
entitled  as  against  the  defendant  is 
the  quantum  to  which  each  of  the  oth- 
ers will  be  limited.  Haley  v.  Taylor 
(1900)  77  Miss.  867,  78  Am.  St.  Rep. 
649,  28  So.  752. 

e.  XAmitaUon  of  acttons. 

One  tenant  in  common  may  disseise 
another  by  actually  entering  into  pos- 
session, not  as  a  tenant  in  common, 
but  under  an  open  and  notorious  ad- 
verse claim  of  right  to  the  entirety,  so 
as  to  preclude  the  maintaining  of  an 


action  of  trespass  by  other  cotenants, 
to  recover  for  timber  removed  by  the 
occupant,  the  other  cotenants  having 
acquiesced  in  the  occupant's  posses- 
sion for  fifty  years,  and  never  having 
done  anything  from  which  the  court 
can  presume  an  entry  or  seisin  by 
them.  Prescott  v.  Nevers  (1827)  4 
Mason,  326,  Fed.  Gas.  No.  11,390. 

And  in  Owen  v.  Foste*  (1841)  13  Vt. 
263,  it  was  held  that  one  tenant  in 
common  may  acquire  title  against  his 
cotenant  by  adverse  possession,  ac- 
companied by  the  catting  and  removal 
of  timber,  but  that  to  have  such  an 
effect  there  must  have  been  an  ouster. 

But  it  has  been  held  that  disseisin 
suflicient  to  defeat  a  writ  of  entry, 
sued  out  by  a  cotenant  to  recover  an 
undivided  half  of  timber  lands,  is  not 
shown  by  proof  that  the  defendant,  for 
a  period  of  over  twenty  years,  from 
time  to  time  cut  timber  for  fences 
from  a  cedar  swamp  which  was  sur- 
rounded by  cultivated  lands,  the  cut- 
ting not  occurring  every  year,  and 
knowledge  thereof  not  having  been 
brought  home  to  the  plaintiff.  Ewer 
V.  Lovell  (1867)  9  Gray  (Mass.)  276. 

Nor  is  disseisin  shown  by  proof 
that  one  tenant  in  common,  eight  or 
ten  times  in  the  course  of  twenty-five 
years,  although  without  residence  up- 
on the  land,  cut  wood  thereon.  Peck  v. 
Ward  (1852)  18  Pa.  506. 

It  has  been  held  that  statutes  which 
allow  treble  damages  for  the  cutting 
of  timber  by  a  cotenant  without  notice 
to  the  other  cotenants  is  not  a  penal 
statute,  within  the  meaning  of  a  stat- 
ute requiring  that  actions  for  any  pen- 
alty or  forfeiture  on  a  "penal"  statute 
shall  be  brought  within  a  specified 
time  after  the  commission  of  the  of- 
fense. Hall  V.  Hall  (1914)  112  Me. 
234,  91  Atl.  949. 

d.  Actiotia. 

3.  Conditions  preeedent. 
It  has  been  held  that  a  demand  by 
one  tenant  in  common  of  timber  lands, 
upon  a  cotenant  who  has  cut  and  re- 
moved the  timber,  for  a  settlement 
with  the  demandant,  is  a  sufficient  de- 
mand for  the  specific  articles  of  prop- 
erty taken  to  enable  him  to  maintain 
trover  for  the  value  of  his  interest  in 
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the  timber.    Clow  v.  Plummer  (1891) 
85  Mich.  650,  48  N.  W.  795. 

But  where,  under  the  common  law, 
an  action  may  be  maintained  against 
a  tenant  in  common  for  trover  for  con- 
version of  timber  from  the  common 
property,  it  has  been  held  that  no  de- 
mand for  the  specific  timber  converted 
is  necessary.  Hennes  v.  Hebard 
(1912)  169  Midu  670,  185  N.  W.  1073. 

9.  ParMM. 

In  bringing  an  action  under  a  stat- 
ute, providing  for  recovery  of  dam- 
ages for  the  wrongful  removal  of  tim- 
ber by  a  cotenant,  it  is  unnecessary  to 
join  all  the  wronged  cotenants'  as 
plaintiffs  in  one  action,  each  cotenant 
being  entitled  to  his  several  action. 
Blake  v.  Milliken  (1843)  14  N.  H.  213, 
holding  that  to  rule  otherwise  would, 
in  many  cases,  effectually  defeat  the 
objects  of  the  statute.  But,  of  course, 
they  may  join  where  the  statute  pro- 
vides that  the  action  may  be  brought 
by  several  cotenants  for  the  full 
amount  of  the  damages  they  have  sus- 
tained. Ibid.  However,  where  the 
statute  provides  that  "any  cotenant" 
may  recover  for  his  "just  share  of  the 
value  of  the  trees  destroyed,"  it  has 
been  held  that  two  or  more  tenants  in 
common  cannot  join  in  an  action  for 
the  value  of  timber  cut  by  another  co- 
tenant.  Mooers  v.  Bunker  (1864)  29 
N.  H.  420. 

In  an  action  of  trover  or  trespass 
for  destroying  and  converting  trees, 
where  one  of  the  wrongdoers  was  a 
cotenant  of  the  plaintiffs  and  the  oth- 
er wrongdoers  were  strangers,  the 
plaintiff  may  join  all  the  wrongdoers, 
or  sue  either  separately.  Sullivan  v. 
Sherry  (1901)  111  Wis.  476,  87  Am.  St. 
Rep.  890,  87  N.  W.  471. 

A.  Pleading.  . 

Where  the  action  is  under  a  statute 
giving  a  remedy  which  did  not  exist 
at  common  law,  such  as  "assumpsit," 
it  has  been  held  that  the  declaration 
must  be  special  upon  the  statute,  and 
that  a  "general  indebitatus  assumpsit," 
cannot  be  sustained.  Smith  v.  Wood- 
man (1854)  28  N.  H.  520;  Mooers  v. 
Bunker  (1854)  29  N.  H.  420. 

A  cotenant  who  seeks  to  justify  a 
cutting  of  timber  under  a  stalate  re- 


quiring notice,  by  proof  of  license  or 

permission,  must  plead  the  justifica- 
tion. Hall  V.  Hall  (1914)  112  Me.  234, 
91  Atl.  949. 

4.  I>efen8ea. 

Under  statutes  allowing  actions  for 
damages  for  cutting  timber  on  land 
owned  by  parties  in  common,  it  has 
been  held  no  defense  that  previously 
the  plaintiff  cotenant  had  wrongfully 
sold  stumpage  from  the  same  land.' 
Dwinell  v.  Larrabee  (1868)  88  Me. 
464. 

And  it  has  been  held  no  defense  to 
an  action  of  trover  for  the  wrongful 
cutting,  removal,  and  manufacture  in- 
to lumber  by  one  tenant  in  common,  of  . 
the  timber  growing  on  the  common 
property,  that  the  defenilant  cotenant, 
at  the  commencement  of  the  action, 
yet  had  a  portion  of  the  lumber  in  his 
possession.  Clow  v.  Plummer  (1891) 
85  Mich.  550,  48  N.  W.  795. 

So,  it  has  been  held  that  the  wrong- 
ful cutting,  removal,  and  manufacture 
into  lumber  of  timber  by  one  cotenant 
cannot  be  justified  as  against  the  oth- 
er cotenants,  who  are  seeking  to  re- 
cover damages  for  such  removal,  by 
showing  that  the  timber  was  liable  to 
destruction  by  fire.    Ibid. 

But  in  an  action  of  trespass  for 
wrongful  removal  of  timber  it  is  a 
good  defense  that  the  defendant  and 
plaintiff  are  tenants  in  common,  and 
such  a  defense  may  be  set  up  under  an 
answer  merely  containing  a  general 
denial.  Hastings  v.  Hastings  (1872) 
110  Mass.  280. 

And  though  the  estates  of  tenants 
in  common  of  woods  and  timber  lands 
are  several,  the  damages  for  a  wrong- 
ful cutting,  when  done  by  a  stranger 
to  the  title,  belong  to  the  tenants  joint- 
ly, wherefore  a  release  by  one  tenant 
or  a  suit  to  collect  damages  is  binding 
upon  the  other.  Bradley  v.  Boynton 
(1843)  22  Me.  287,  39  Am.  Dec.  582; 
Hodges  V.  Heal  (1888)  80  Me.  281,  6 
Am.  St.  Rep.  199,  14  Atl.  11.  And  it 
has  been  held  that  the  right  to  sue  un- 
der a  statute,  being  joint,  any  defense 
good  as  to  one  is  good  as  to  all.  Haley 
V.  Taylor  (1900)  77  Miss.  867,  78  Am. 
St.  Rep.  549,  28  So.  752, 
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e.  Sllscellaneoua. 

Where  one  cotenant  has  unlawfully 
sold  timber  from  common  property, 
and  has  paid  another  cotenant  more 
than  his  share  of  the  proceeds,  he  may 
recover  back  the  excess.  Emmons  v. 
Evans  (1917)  178  Ky.  180,  198  S.  W. 
900. 

IV.  Equitable  remedies. 

a,  Generally. 
■  The  two  equitable  remedies  which 
generally  have  been  held  available,  in 
proper  case,  to  tenants  in  common, 
to  determine  and  protect  their  rights 
inter  se  as  to  timber  growing  on  the 
common  property,  are  injunction  and 
accounting;  injunction  being  original- 
ly a  statutory  remedy,  and  equitable 
accounting  one  which  was  always 
available  in  equity.  These  remedies, 
however,  are  treated  fully  in  the  fol- 
lowing subdivisions. 

In  a  few  instances,  statutes  pre- 
scribe the  equitable  remedies  avail- 
able between  tenants  in  common  as  to 
timber.  For  example,  in  Pennsylva- 
nia, the  statute  (Act  May,  4,  1869,  §§ 
1,  2)  makes  it  unlawful  for  a  cotenant 
of  timber  lands  to  cut  or  remove  any 
timber  therefrom  without  first  obtain- 
ing the  written  consent  of  all  his  coten- 
ants,  and  gives  noncon  sen  ting  coten- 
ants  every  remedy  in  law  and  equity 
"which  they  now  have  against  an  en- 
tire stranger  to  the  title."  See  Duff 
V.  Bindley  (1888)  16  Fed.  178;  Wheel- 
er V.  Carpenter  (1884)  107  Pa.  271; 
and  Bush  v.  Gamble  (1889)  127  Pa. 
48,  17  Atl.  866,  all  of  which  construe 
and  apply  the  Pennsylvania  statute. 

ft.  InJvncUon  and  estrepement. 

The  earliest  authorities  are  to  the 
effect  that  an  injunction  could  not  be 
issued,  even  to  stay  waste  by  a  tenant 
in  common  cutting  timber  on  the  com- 
mon property,  the  theory  being  that  a 
tenant  in  common  could  do  what  he 
pleased  with  his  own  property.  See 
Goodwyn  v.  Spray  (1786)  2  Dick.  667, 
21  Eng.  Reprint,  431. 

But  since  the  statute  of  Westmin- 
ster II.  (13  Edw.  1.  chap.  33)  giving 
tenants  in  common  redress  inter  se 
for  waste,  it  has  been  said  that  courts 
of  eq,uity  generally  have  interposed  to 


protect  the  corpus  of  the  estate  pend- 
ing partition  or  other  determination  of 
rights.  Bradley  v.  Reed  (1864)  2 
Pittsb.  519,  Fed.  Cas.  No.  1,785. 

In  fact,  it  has  been  expressly  held 
that  an  injunction  may  be  issued  to 
restrain,  pending  partition,  the  cut- 
ting and  removal  of  timber  by  a  co- 
tenant.  Obert  V.  Obert  (1846)  5  N.  J. 
Eq.  397;  Hawley  v.  Clowes  (1816)  2 
Johns.  Ch.  (N.  Y.)  122;  Hancock  v. 
Day  (1840)  McMuU.  Eq.  (S.  C.)  69, 
36  Am.  Dec.  293.  And  see  State  ex 
rel.  Hake  v.  Judge  of  Fourth  Judicial 
Dist.  (1899)  52  La.  Ann.  103,  26  So. 
769.  And  again  in  Bradley  v.  Reed 
(Fed.)  supra,  it  was  held  that  the 
remedy  by  injunction,  restraining  one 
tenant  in  common  from  committing 
waste  by  removal  of  timber  which  con- 
stituted the  real  value  of  the  common 
property,  was  peculiarly  proper,  pend- 
ing a  bill  to  try  title  to  the  land. 

And  in  a  number  of  cases  it  haa 
since  been  held,  generally,  both  in 
England  and  America,  that  cotenants- 
who  commit  waste  by  cutting  timber 
from  the  common  property  may  be  en- 
joined at  the  suit  of  nonconsenting 
cotenants.  Rush  v.  Cornett  (1916) 
169  Ky.  714,  186  S.  W.  88;  Layne  v. 
Layne  (1917)  177  Ky.  592,  197  S.  W. 
1062;  Gillum  v.  St.  Louis,  A.  &  T.  R. 
Co.  (1898)  5  Tex.  Civ.  App.  388,  23 
S.  W.  717;  Twort  v.  Twort  (1809)  16 
Ves.  Jr.  128,  83  Eng.  Reprint,  932,  6 
Revised  Rep.  195;  Arthur  v.  Lamb 
(1865)  2  Drew.  &  S.  428,  62  Eng.  Re- 
print, 683,  12  L.  T.  N.  S.  338;  Christie 
V.  Saunders  (1851)  2  Grant,  Ch.  (U. 
C.)  670.  So,  in  Leatherbury  v.  Mc- 
Innis  (1904)  86  Miss.  160,  107  Am.  St. 
Rep.  274,  37  So.  1018,  where  it  ap- 
peared that  one  tenant  in  common  was 
committing  unreasonable  waste  and 
irreparable  injury  to  the  trees  grow- 
ing on  the  common  timber  lands,  by 
boxing  them  for  turpentine,  and 
threatening  to  box  the  trees  on  the 
whole  tract,  equity,  at  the  suit  of  the 
other  cotenant,  enjoined  the  threatened 
waste;  but,  it  appearing  that  the  lands 
were  chiefly  valuable  for  the  timber 
thereon,  and  that  one  part  was  as  val- 
uable as  the  other,  it  was  held  that 
the  injunction  would  be  limited  so  as 
to  confine  the  defendant's  operations 
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only  to  such  proportionate  part  of  the 
total  as  compared  with  his  interest  in 
the  lands.  And  this  rule  is  especially 
applicable,  where  the  tenant  in  com- 
mon who  cuts  the  timber  is  insolvent. 
Stout  V.  Curry  (1886)  110  Ind.  514,  11 
N.  E.  487. 

And  in  Gotten  v.  Ghristen  (1903) 
110  La.  444,  34  So.  697,  upon  the 
'theory  that  one  cotenant  has  no  right 
to  cut  the  timber  on  the  common  land 
without  the  consent  of  his  cotenants, 
it  was  ruled  that  one  who  attempts  to 
do  so  may  be  enjoined,  the  wrongful 
act  being  regarded  as  in  the  nature  of 
a  trespass. 

So,  in  Musch  v.  Burkhart  (1891)  83 
Iowa,  801,  12  L.R.A.  484,  32  Am.  St. 
Rep.  305,  48  N.  W.  1025,  where  plain- 
tiff and  defendant  were  tenants  in 
common  of  a  row  of  trees  on  the 
boundary  line  between  their  tracts  of 
land,  it  was  held  that  injunction  would 
issue  to  prevent  a  threatened  removal 
of  the  trees,  the  plaintiff  deriving  a 
benefit  from  the  trees,  for  which  it 
was  said  he  could  not  be  compelled  to 
accept  a  money  consideration. 

And  in  the  following  actions  in 
equity,  brought  by  one  cotenant 
against  another,  and  based  upon  the 
continued  removal  and  sale  of  timber 
from  the  conunon  property,  it  was 
held,  generally,  that  the  court  could 
enjoin  the  further  unlawful  cutting  of 
the  timber.  Gulf  Red  Cedar  Co.  v. 
Crenshaw  (1902)  138  Ala.  134,  36  So. 
50;  State  ex  rel.  Hake  v.  Judge  of 
Fourth  Judicial  Diat.  (1889)  52  La. 
Ann.  103,  26  So.  769, 

But  it  has  been  held  that  an  injunc- 
'  tion  will  not  lie  for  the  cutting  of  ma- 
ture timber  on  property  owned  by  ten- 
ants in  common,  the  value  of  which 
consists  in  the  utilizing  of  such  tim- 
ber, the  theory  being  that  in  cutting 
sudi  timber  the  cotenant  is  simply  ex- 
ercising a  natural  right,  and  is  not 
committing  waste;  so  that  he,  if  solv- 
ent, is  only  liable  to  another  cotenant 
for  his  just  share  (United  States  v. 
Northern  P.  R.  Co.  (1887)  6  Mont  351, 
12  Pac.  769) ;  or  unless  the  cutting 
amoiints  to  destructive  waste  (Arthur 
v.  Lamb  (1866)  2  Drew.  &  S.  428,  62 
Eng.  Reprint,  683,  12  L.  T.  N.  S.  338; 
Hole  V.  Thomas  (1802)  7  Ves.  Jr.  689, 


32  Eng.  Reprint,  237;  Twort  v.  Twort 
(1809)  16  Ves.  Jr.  128,  33  Eng.  Re- 
print. 932, 6  Revised  Rep.  195;  Christie 
v.  Saunders  (1851)  2  Grant,  Ch.  (U. 
C.)  670). 

Nor  will  injunction  lie  against  the 
cutting  of  timber  for  the  use  of  build- 
ings on  the  land,  or  even  against  the 
sale  of  a  small  amount,  where  such 
acts  do  not  exceed  the  defendant's 
rights  as  a  cotenant,  taking  into  con- 
sideration the  size  of  the  estate,  etc. 
Dodd  V.  Watson  (1858)  57  N.  C  (4 
Jones,  Eq.)  48,  72  Am.  Dec.  577.  \ 

Likewise,  it  has  been  held  that  an  in- 
junction will  not  lie  against  the  cut- 
ting of  timber  trees  at  the  suit  of  one 
tenant  in  common  against  another, 
where  it  does  not  appear  either  that 
the  defendant  was  insolvent  or  that 
he  was  cutting  more  than  his  share  of 
the  timber,  each  tenant  in  common 
having  the  right  to  the  enjoyment  of 
the  common  estate,  and  to  cut  timber 
and  use  or  dispose  of  it;  at  least,  to 
an  extent  corresponding  to  his  share 
of  the  estate.  Hihn  v.  Peck  (1861)  18 
CaL  640. 

And  in  actions  to  enjoin  waste,  the 
injunction  should  be  confined  to  tim- 
ber not  wanted  for  the  necessary  use 
of  the  premises.  Hawley  v.  Clowes 
(1816)  2  Johns.  Ch.  (N.  Y.)  122. 

In  a  few  jurisdictions,  as  shown  by 
the  adjudications,  the  situation  under 
consideration  has  been  made  the  sub- 
ject of  express  statutory  regulation. 
Thus,  in  Massachusetts,  under  chap- 
ter 371  of  the  Statutes  of  1853,  an  in- 
junction against  committing  waste 
may  be  issued,  pending  an  action  at 
law  under  the  statute,  and  this  statute 
applies  to  the  cutting  of  timber  by  ^ 
tenant  in  common.  See  Adams  v.  Palm-' 
er  (1856)  6  Gray  (Mass.)  336.  And 
in  Pennsylvania,  by  §  3  of  the  Act  of 
May  4,  1869,  any  party  in  interest  was 
given  the  right  to  sue  out  a  writ  of 
estrepement  to  prevent  further  cutting 
or  removal  of  timber,  where  a  coten- 
ant had  begun  such  operations  with- 
out first  obtaining  the  written  consent 
of  his  cotenants.  See  Duff  v.  Bindley 
(1888)  16  Fed.  178;  and  Hensal  v. 
Wright  (1891)  10  Pa.  Co.  a.  416.  In 
the  latter  case  it  was  said  that  "the 
writ  of  estrepement  is  nothing  more 
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than  a  writ  of  injunction  issued  in  a 
bill  in  equity." 

o.  Aecounttng. 

t.  Right  to  remedy. 

It  has  been  said  that  there  was  al- 
ways a  right  to  hold  a  cotenant  to  ac- 
count in  equity,  the  usual  procedure 
before  the  enactment  of  the  early  Engr- 
lish  statutes  being  to  bring  an  action 
for  an  account  against  the  cotenant 
as  bailiff.  See  Gulf  Red  Cedar  Co.  v. 
Crenshaw  (1902)  138  Ala.  134,  35  So. 
50. 

Applying  this  rule,  it  has  been  ex- 
pressly held  that,  where  one  cotenant 
in  possession  has  cut  and  removed 
timber  from  the  common  property,  he 
is  subject  to  account  in  equity  to  the 
other  cotenants,  at  least,  to  the  extent 
of  the  amount  of  their  interest  de- 
stroyed or  appropriated  (Walling  v. 
Burroughs  (1851)  43  N.  C.  (8  Ired. 
Eq.)  60;  Darden  v.  Cowper  (1859)  52 
N.  C.  (7  Jones,  L.)  210,  75  Am.  Dec. 
461 ;  Gillum  v.  St.  Louis,  A.  &  T.  R.  Co. 
(1893)  5  Tex.  Civ.  App.  338,  23  S.  W. 
717)  ;  especially  if  the  cutting  amount- 
ed to  waste  (see  Johnson  v.  Johnson 
(1835)  2  Hill,  Eq.  (S.  C.)  277,  29  Am. 
Dec.  72;  Thompson  v.  Bostick  (1840) 
McMull.  Eq.  (S.  C.)  75,  and  Collier  v. 
Wm.  Cameron  &  Co.  (1909)  55  Tex. 
Civ.  App.  153,  117  S.  W.  ^5.  But  see 
also  Griffies  v.  Griffies  (1863)  8  L.  T. 
N.  S.  (Eng.)  758,  11  Week.  Rep.  943). 
In  such  a  case  it  has  been  said  that 
the  action  is  "not  as  on  an  account  for 
rents  and  profits,  but  as  waste" 
(Thompson  v.  Bostick  (1840)  McMull. 
Eq.  (S.  C.)  75,  supra),  and  that  the 
cutting  down  of  whole  forests,  even 
when  done  to  clear  and  improve  the 
land,  constitutes  waste  (Holt  v.  Rob* 
ertson  (1831)  McMull.  Eq.  (S.  C.) 
475) ,  as  does  the  mere  cutting  of  tim- 
ber to  clear  land,  for  the  purpose  of 
enjoying  the  property,  provided  more 
is  cut  than  is  necessary  for  the  pur- 
pose (Johnson  v.  Johnson  (1835)  2 
Hill,  Eq.  (S.  C.)  277,  29  Am.  Dec.  72). 
Where  a  tenant  in  common  has  com- 
mitted waste  by  the  cutting  of  timber 
on  the  common  property,  a  court  of 
equity,  upon  decreeing  partition,  may 
ascertain  the  damages  and  make  al- 
lowance therefor.     Jackson  v.  Beach 


(1886)  —  N.  J.  Eq.  — ,  8  Atl.  875; 
Hancock  v.  Day  (1840)  Mcltfull.  Eq. 
(S.  C.)  69,  36  Am.  Dec.  298.  And  it 
has  been  held  that,  although  there  is 
concurrent  jurisdiction  between  courts 
of  equity  and  courts  of  law  as  to  mat- 
ters of  accounting  between  tenants  in 
common,  either  tenant  may  resort  to. 
equity  to  compel  an  accounting,  es- 
pecially where  the  wrongs  complained 
of  extended  over  a  considerable  pe- 
riod, so  as  to  render  an  action  at  law 
neither  adequate  nor  complete,  as 
where  one  cotenant  of  lands  cut  and 
sold  timber  therefrom  at  intervals 
over  a  period  of  years  and  appropriat- 
ed the  proceeds,  so  that  the  accounts 
were  complicated.  Gulf  Red  Cedar  Co. 
V.  Crenshaw  (1902)  188  Ala.  184,  35 
So.  60.  So  in  McGahan  v.  National 
Bank  (1894)  156  U.  S.  218,  89  L.  ed. 
403,  15  Sup.  Ct.  Rep.  347,  where  de- 
fendant excluded  his  cotenant  from 
certain  timber  lands  under  a  claim  of. 
exclusive  right,  and  cut  and  removed 
the  timber,  it  was  held  that  the  ex- 
cluded tenant  was  entitled  to  an  ac- 
counting, and  that  the  wrongdoer  was 
liable  for  the  use  of'  which  he  had 
wrongfully  deprived  his  cotenant,  as 
well  as  chargeable  with  what  he  had 
received  for  the  timber  in  excess  of 
his  just  share. 

And  where  a  tenant  in  common, 
without  the  consent  of  his  cotenants, 
permits  third  persons  to  cut  timber  on 
the  common  property  for  a  compensa- 
tion, such  other  cotenants  are  entitled 
to  an  accounting.  Baker  v.  Whitney 
(1839)  3  Sumn.  45,  Fed-  Cas.  No.  787;. 
Gillum  V.  St  Louis,  A.  &  T.  R.  Co. 
(1893)  5  Tex.  Civ.  App.  338,-  23  S.  W. 
717. 

2.  Measure  of  damages. 

In  a  bill  for  an  accounting  between 
tenants  in  common  for  the  removal  of 
timber,  the  damages  should  not  be  as- 
sessed as  if  the  parties  were  tres- 
passers and  wholly  without  right  in 
converting  the  timber  (Gulf  Red 
Cedar  Co.  v.  Crenshaw  (1914)  188 
Ala.  606,  65  So.  1010);  at  least,  in 
cases  where  the  act  of  taking  was  not 
wilful,  or  with  intent  to  deprive  the 
other  cotenants  of  their  interest  in  the 
timber  cut  (De  Witz  v.  Saner-White- 
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man  Lumber  Co.  (1913)  —  Tex.  Civ. 
App.— ,165  8.  W.  980). 

So,  in  Faepcke-Leicht  Lumber  Co.  v. 
Collins  (1908)  86  Ark.  414,  108  S.  W. 
511,  where  a  tenant  in  common  in  good 
faith  eat  and  removed  large  quanti- 
ties of  timber  from  the  land  owned  in 
common,  and  which  was  chiefly  valu- 
able because  of  such  timber,  believing 
that  he  was  the  sole  owner,  it  was  held 
that  he  was  liable  to'  his  cotenant  for 
the  value  of  the  timber  in  the  tree  at 
the  time  it  was  cut,  with  interest,  the 
court  saying  that  the  wrongdoer  was 
an  equal  owner,  and  was  entitled  to 
possession;  so  that,  having  acted  in 
good  faith,  he  should  not  be  punished 
as  a  trespasser  by  the  loss  of  one  half 
his  time,  labor,  capital  and  skill. 

And  where  th^  trespass  is  not  wilful 
the  rule  of  valuation  is  the  value  of 
the  timber  while  growing.  De  Witz 
V.  Saner-Whiteman  Lumber  Co.  (1913) 
—  Tex.  Civ.  App.  — ,  155  S.  W.  980. 
And  again  in  Walling  v.  Burroughs 
(1851)  43  N.  C.  (8  Ired.  Eq.)  60,  it  was 
ruled  in  an  account  in  equity  between 
tenants  in  common,  for  timber  cut  and 
sold  fay  one  of  the  cotenants,  that  the 
value  of  the  timber  while  growing  was 
to  be  taken  as  tiie  rule  of  valuation. 

Upon  an  accounting  in  equity  be- 
tween cotenants  for  improper  use  of 
the  proper^,  as  by  cutting  and  selling 
timber,  harsh  or  excessive  damages 
should  not  be  inflicted  for  failure  to 
disclose  facts  necessary  for  considera- 
tion in  determining  the  real  damage, 
the  withholding  being  neither  wilful 


nor  negligent.    Gulf  Red  Cedar  Co.  v. 
Crenshaw  (Ala.)  supra. 

In  an  equitable  action  to  compel  a 
tenant  in  common  to  account  for  tim- 
ber wrongfully  removed  from  the  com- 
mon property,  the  burden  is  on  the 
plaintiff  to  prove  the  amount  and 
value  of  the  timber  so  cut  and  re- 
moved. Coop  wood  v.  Jeffries  (1911) 
98  Ark.  609,  136  S.  W.  660. 

d.  Limitation  of  actiona, 
A  bill  in  equity  seeking  relief  for 
the  wrongful  removal  of  timber  by  a 
cotenant  from  lands  held  in  common 
is  not  barred  by  staleness  or  limita- 
tions, where  the  wrongful  acts  have 
been  carried  on  down  to  the  time  of 
the  filing  of  the  bill.  Gulf  Red  Cedar 
Co.  V.  Crenshaw  (1902)  138  Ala.  184, 
36  So.  60. 

And  the  right  to  an  accounting  for 
waste  for  the  cutting  of  timber  on 
common  property  by  a  cotenant,  which 
is  granted  as  incidental  to  a  partition 
of  the  property,  is  not  barred  by  the 
Statute  of  Limitations.  Jackson  v. 
Beach  (1886)  —  N.  J.  Eq.  — ,  3  Atl. 
375. 

But  it  has  been  held  that  where  the 
possession  of  a  tenant  in  common  was 
open  and  notorious,  and  during  the 
statutory  period  he  had  removed  prac- 
tically all  the  merchantable  timber, 
and  never  had  made  or  had  been  asked 
for  an  accounting,  his  possession  was 
adverse,  and  all  rights  of  his  coten- 
ants are  barred.  Taylor  v.  Blackwell 
(1918)  —  Tenn.  — ,  207  S.  W.  738. 

6.  J.  G< 


GEORGE  WALKER  et  al.,  Appts., 

V. 

HERMAN  SUNDERMEYER  et  al.,  Respts, 

Misao%trt  Supreme  Court  (Dtviaton  Ifo.  2)  —July  le,  19 It, 
(271  Mo.  579,  197  S.  W.  102.) 

Notice  —  whalis  pnbltc  place  for  postingr. 

1.  The  requirements  of  a  statute  that  notices  for  the  formation  of  a 
drainage  district  shall  be  posted  in  five  of  the  most  public  places  in  the 
district  are  complied  with  by  posting  on  trees  and  fences  where  they  would 
be  most  likely  to  be  seen  by  one  passing  through  the  district,  where  there 
is  no  postoffice,  store,  shop,  or  schoolhouse  in  the  district. 

[See  note  on  this  question  beginning  on  page  1008.] 
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Aiqieal  —  amendment  of  report. 

2.  Under  a  provision  of  a  statute  al- 
lowing appeals  from  a  county  to  a  cir- 
cuit .court,  that  the  appellate  court  shall 
proceed  to  hear  and  determine  the  same 
anew  and  in  the  same  manner  as  if 
such  cause  had  originated  in  such  ap- 


pellate court,  it  may  allow  an  amend- 
ment to  a  commissioner's  report  on 
which  the  cause  was  heard  in  the 
county  court  to  the  same  extent  that 
the  statute  provided  for  such  amend- 
ment in  the  county  court. 


Appeal  by  remonstrators  from  a  judsrment  of  the  Circuit  Court  for 
Osage  County  in  favor  of  petitioner  in  a  proceeding  to  establish  a  drainage 
district.    Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 

Messrs.  VoshoU  &  Monroe  for  ap-     S.  W.  576;  Long  v.  Tall^,  91  Mo.  ^05, 


pellants. 

Messrs.  Gove  &  Davidson,  J.  R.  Gar- 
stang,  J.  P.  Peters,  and  E.  M.  Zevely, 

for  respondents : 

The  five  notices  posted  by  the  con- 
stable were  posted  in  five  of  the  most 
public  places  in  the  drainage  district. 

Zeibold  v.  Foster,  118  Mo.  849,  24 
S.  W.  155;  McNichol  v.  United  States 
Mercantile' Reporting  Agency,  74  Mo. 
457. 

The  circuit  court  did  not  err  in  al- 
lowing the  commissioners  appointed  to 
assess  benefits  and  damages,  to  amend 
their  report  at  the  conclusion  of  the 
testimony  introduced  by  respondents, 
showing  the  facts  as  to  the  action  of 
such  commissioners. 

Quayle  v.  Missouri,  K.  &  T.  R.  Co.  63 
Mo.  465;  Turlow  v.  Ross.  144  Mo.  234, 
45  N.  W.  1125;  Moore  v.  Wingate,  53 
Mo.  398;  Johnson  v.  Beazley,  65  Mo. 
250,  27  Am.  Rep.  276 ;  Acton  v.  Dooley, 
16  Mo.  App.  441;  Anderson  v.  Myrtle 
Twp.  76  Mo.  57;  Muldrow  v.  Bates,  5 
Mo.  215;  Miles  v.  Davis,  19  Mo.  416; 
Holmes  v.  Hill,  19  Mo.  159;  Bunton  v. 
Adams,  65  Mo.  App.  6 ;  Crispen  v.  Han- 
novan,  86  Mo.  168;  Weil  v.  Simmons, 
66  Mo.  617 ;  Holtschneider  v.  Chicago, 
R.  I.  &  P.  R.  Co.  107  Mo.  App.  384,  81  S. 
W.  489;  Webster  v.  Blount,  39  Mo.  500; 
Mangold  v.  Dooley,  89  Mo.  Ill,  1  S.  W. 
126;  Martin  v.  Castle,  182  Mo.  216,  81 
S.  W.  426;  Cagle  v.  Chillicothe  Town 
Mut.  F.  Ins.  Co.  78  Mo.  App.  431; 
State  ex  rel.  Brown  v.  Wilson,  216  Mo. 
279,  115  S.  W.  649;  Bosse  v.  Thomas, 
3  Mo.  App.  472;  Ranney  v.  Bader,  48 
Mo.  539;  State  ex  rel.  Webster  v. 
Knight,  46  Mo.  83 ;  Henley  v.  Arbuckle, 
13  Mo;  209 ;  Judd  v.  Smoot,  93  Mo.  App. 
289;  Webster  v.  Blount,  89  Mo.  500; 
Scruggs  V.  Scruggs,  46  Mo.  273;  Kahn 
V.  Mercantile  Town  Mut.  Ins.  Co.  228 
Mo.  685,  137  Am.  St.  Rep.  665,  128  S. 
W.  995;  Stewart  v.  Stringer,  45  Mo. 
113;  Fuert  v.  Caster,  174  Mo.  298,  73 


8  S.  W.  389;  Cattell  v.  Dispatch  Pub. 
Co.  88  Mo.  366;  Leonard  v.  Sparks,  63 
Mo.  App.  611;  Ver  Steeg  v.  Becker- 
Moore  Paint  Co.  106  Mo.  App.  287,  80 
S.  W.  346;  State  v.  Chumley,  67  Mo. 
41;  State  ex  rel.  Nicholson  v.  Rom- 
bauer,  44  Mo.  590;  Kreibohm  v.  Yan- 
cey, 154  Mo.  82,  56  S.  W.  260;  Priest 
V.  Capitain,  236  Mo.  460,  189  S.  W. 
204.  J 

White,  C,  filed  the  following  opin- 
ion: 

The  appeal  is  from  a  judgment 
of  the  circuit  court  of  Osage  county, 
establishing  a  drainage  district  in 
said  county  known  as  "Shawnee 
Creek  Drainage  District  of  Osage 
County,"  and  declaring  the  same  a 
body  corporate.  The  respondents 
here  were  the  original  petitioners 
before  the  county  court  of  Osage 
county,  and  the  appellants  here  were 
remonstrators. 

The  matter  reached  the  circuit 
court  upon  an  appeal  by  the  remon- 
strators from  a  judgment  of  the 
county  court,  where  the  report  of 
commissioners,  appointed  under  § 
6561,  Revised  Statutes  1909,  was 
approved,  and  the  objections  of  re- 
monstrators overruled.  The  judg- 
ment of  the  circuit  court  on  a  trial 
anew  "approved  and  confirmed"  the 
order  and  judgment  of  the  county 
court. 

I.  Appellants  claim  that  the  coun- 
ty court  did  not  acquire  jurisdiction 
of  the  matter  by  reason  of  the  fail- 
ure of  the  clerks  of  the  county  court 
to  post  the  notices  required  by  § 
5549,  Revised  Statutes  1909.  This 
section  provides  that  the  county 
court,  upon  filing  of  the  petition  for 
the  formation  of  the  district,  shall 
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sentation  and  filing  to  be  given  in 
three  different  ways:  First,  by 
posting  such  notice  in  at  least  five 
of  the  most  public  places  in  said 
proposed  district;  second,  by  caus- 
ing a  copy  of  the  same  to  be  served 
on  each  landowner  or  person  inter- 
ested, residing  in  any  county  affect- 
ed by  the  proposed  work;  and,  third, 
hy  publishing  the  notice  for  three 
successive  weeks  in  some  news- 
paper. No  question  is  raised  as  to 
the  proper  service  of  the  notice  by 
the  second  and  third  methods.  It 
is  claimed  only  that  there  was  a  fail- 
ure to  post  the  five  notices  in  "five 
of  the  most  public"  places  in  the 
proposed  district. 

The  same  section  provides  that 
the  "certificate  of  the  clerk  or  the 
affidavit  of  any  other  credible  per- 
son, affixed  to  a  copy  of  said  notice, 
shah  be  sufficient  evidence  of  the 
posting,"  etc.  The  record  shows  the 
affidavit  of  F.  W.  Hoehner  to  the 
«ffect  that  he  posted  the  notices, 
describing  the  five  places  where  he 
put  them,  and  stating  that  those 
places  were  "five  of  the  most  public 
places  in  Shawnee  creek  drainage 
district,  as  described  within  the 
aforesaid  notice,"  etc.  It  appears 
that  the  petitioners  were  not  con- 
tent to  stop  with  this  affidavit,  but 
introduced  evidence  to  show  where 
the  notices  mentioned  in  the  affi- 
davit were  posted.  This  testimony 
shows,  among  other  things,  that 
there  was  no  postoffice  in  the  pro- 
posed district,  no  store,  no  black- 
smith shop,  no  schoolhouse,  and  no 
public  road;  the  appellants  claim, 
therefore,  that  there  was  no  public 
place  in  the  district  at  which  a  notice 
could  be  put  up.  The  places  men- 
tioned in  the'  affidavit  and  identified 
by  the  witnesses  were,  a  maple  tree 
at  a  certain  point  near  the  line  be- 
tween two  of  the  parties  interested, 
a  fence  post  on  the  line  of  one  of 
the  parties,  and  other  like  places. 
It  was  shown  that  these  places  were 
along  private  roads  and  places  where 
they  would  be  most  likely  to  be  seen 
by  anyone  passing  through  the  dis- 
trict, and  were,  in  fact,  "the  most 


There 
were  only  three  families  living  in 
the  district.  Under  the  construc- 
tion contended  for  by  the  appellant, 
it  would  be  impossible  to  give  proper 
notice  and  forin  a  district  uiUess 
there  were  five  places  in  the  district 
which  might  be  called  public  places. 
The  statute  contemplates  the  forma- 
tion of  drainage  districts  in  places 
not  easily  accessible  to  the  public, 
and  for  that  reason  the  words,  "most 
public  places,"  were  used,  instead  of 
"public    places"    unqualified.      The 

^^i??vH  x*,^®  *"?^    Ko«ice_wl..t   .. 
court  that  the  post-    pnbllc   pUtce   tor 

ing  of  the  notices  *»""-«• 

was  in  compliance  with  the  statute 

is  sustained  by  the  evidence. 

II.  Another  assignment  of  error 
by  appellant  was  the  action  of  the 
trial  court  in  permitting  the  com- 
missioners to  amend  their  report. 
After  the  case  got  into  the  circuit 
court,  and  after  hearing  the  testi- 
mony, the  circuit  court  ordered  the 
report  of  the  commissioners  1»  be 
corrected,  and  it  was  corrected  in 
open  court.  The  correction  related 
to  the  description  of  each  tract  of 
land  mentioned  in  the  report.  The 
original  report  correctly  gave  the 
boundaries  of  the  district,  and  cor- 
rectly stated  the  number  of  acres 
owned  by  each  person,  without  giv- 
ing correctly  the  description  of  each 
tract.  The  amendment  made  the 
description  of  the  several  tracts 
more  definite  and  certain,  and  pos- 
sibly had  the  effect,  in  some  in- 
stances, of  including  some  parts 
which  had  been' left  out  of  the  spe- 
cific descriptions  in  the  original  re- 
port. The  changes  made  did  not  af- 
fect the  amount  of  damages  award- 
ed, nor  the  amount  assessed  as 
benefits,  nor  in  any  respect  tend  to 
affect  the  purpose  of  the  report. 

Section  6560,  Revised  Statutes 
1909,  as  amended  by  the  Act  of 
1913,  Laws  1913,  page  267,  provides, 
among  other  things,  upon  a  hearing 
of  the  report  and  remonstrance :  "If 
the  court  finds  from  a  hearing  duly 
had  that  the  report  requires  modi- 
fication, the  same  may  be  referred 
to  the  commissioners,  who  may  be 
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required  to  modify  the  report  in  any 
respect." 

This  reference,  of  course,  is  to  a 
proceeding  in  the  county  court,  and 
authorizes  that  court  to  modify  the 
report  "in  any  reapfct"  which  would 
not  violate  the  substantial  rights  of 
the  parties. 

It  is  not  contended  by  appellants 
that  the  amendment  could  not  have 
been  nuide  in  the  county  court.  They 
only  claim  that  the  circuit  court  was 
powerless  to  make  it  after  an  ap- 
peal there.  In  that,  appellants  over- 
look the  effect  of  an  appeal  to  the 
circuit  court  from  the  judgment  of 
a  county  court.  Section  4091,  Re- 
vised Statutes  1909,  gives  the  cir- 
cuit court  appellate  jurisdiction  of 
judgments  and  orders  of  the  county 
court  in  the  following  terms:  "In 
all  cases  of  appeal  from  the  final 
determination  of  any  case  in  a  coun- 
ty court,  such  appeal  shall  be  prose- 
cuted to  the  appellate  court  in  the 
same  manner  as  is  now  provided  by 
law  for  the  regulation  of  appeals 
from  justices  of  the  peace  to  cir- 
cuit courts,  and  when  any  case  shall 
be  removed  into  a  court  of  appellate 
jurisdiction  by  appeal  from  a  county 
court,  such  appellate  court  shall 
thereupon  be  possessed  of  such 
cause,  and  shall  proceed  to  hear  and 
determine  the  same  anew,  and  in 
the  same  manner  as  if  such  cause 
had  originated  in  such  appellate 
court." 

The  effect  of  this  statute  is  to 
give  to  the  circuit  court  on  appeal, 


exactly  the  same  authority  and  ju- 
risdiction in  every  particular  as 
that  enjoyed  by  the  ^ppe»i_ 
county  court  from  •mem««Mi«  •< 
which  the  appeal  is  '**•**• 
taken,  and  any  amendment,  correc- 
tion, or  modification  that  might  be 
ordered  in  the  commissioners'  re- 
port in  the  county  court  can  be 
ordered  in  the  circuit  court.  All 
parties  affected  were  before  the 
court.  King's  Lake  Drainage  & 
Levee  Dist.  v.  Jamison,  176  Mo.  1. 
c.  566,  75  S.  W.  679;  Allen  v.  Welch, 
125  Mo.  App.  278,  1.  c.  287,  102  S. 
W.  665;  Long  v.  Talley,  91  Mo.  305, 
3  S.  W.  389.  This  statute  relating 
to  drainage  districts  must  be  "liber- 
ally construed,  to  promote  the  drain- 
age and  reclamation  of  wet  and 
overflowed  lands."  This  is  provided 
in  the  act  itself,  apparently  in  order 
to  cover  irregularities,  and  the  em- 
barrassment caused  by  mistakes  and 
blunders  in  a  proceeding  of  this 
kind.  Rev.  Stat.  1909,  §  5573;  Wil- 
son V.  King's  Lake  Drainage  & 
Levee  Dist.  267  Mo.  1.  c.  289;  165  S. 
W.  734. 

No  error  is  discernible  in  the  rec- 
ord; the  proceeding  seems  to  have 
been  entirely  regular. 

The  judgment  is  aflBrmed. 

Roy,  C,  concurs. 

Per  Curiam: 

The  foregoing  opinion  of  White, 
C,  is  adopted  as  the  opinion  of  the 
court.    All  of  the  judges  concur. 


ANNOTATION. 


What  b  "public  place"  within  requirement  as  to  posting  of  notices. 


I.  Generally,  1008. 
II.  Places  held  to  be  pTd>Iic,  1010. 
III.  Places  held  not  to  be  public,  1018. 

•    /.  OeneroUy. 

A  public  place,  within  a  requirement 
as  to  the  posting  of  notices,  is  usually 
defined  as  some  place  to  which  the 
public  resorts,  so  that  a  notice  in  such 
a  place  may  be  expected  to  be  seen  by 
persons  who  are  interested  therein  or 
affected  thereby. 


What  is  a  public  place  is  a  question 
partly  of  fact  and  partly -of  law.  After 
the  jury  has  determined  the  use  to 
which  a  place  has  been  put,  it  is  for 
the  court  to  say  whether  the  place  is 
public.  Tidd  v.  Smith  (1825)  8  N.  H. 
178;  Myrick  v.  Kahle  (1908)  120  Wis. 
57,  97  N.  W.  506. 

The  terra  "public  place"  is  relative,, 
and  not  absolute.  That  which  is  a. 
public  place  in  a  village  may  not  be 
such  in  a  city  or  a  county.    The  test 
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to  be  applied,  which  will  srenerally 
determine  the  question,  is  whether 
posting  in  that  particular  place  will 
fulfil  the  purpose  of  firiving  the  public- 
ity required  by  the  nature  of  the  no- 
tice. 

"A  public  place  is  a'  relative  term. 
What  is  a  public  place  for  one  purpose 
is  not  for  another.  A  blacksmith  shop 
in  the  country,  or  a  tree  at  the  inter- 
section of  public  roads,  would  be  a 
public  place  within  the  contemplation 
of  the  statute,  if  in  the  vicinity  of  the 
lands ;  but  it  would  clearly  be  an  abuse 
of  discretion  thus  to  advertise  town 
lots  in  a  place  20'  miles  distant.  That 
is  a  public  place  for  setting  up  no- 
tices, which  is  likely  to  give  informa- 
tion to  those  interested,  and  who  may 
probably  become  bidders  at  the  sale." 
Cummins  v.  Little  (1863)  16  N.  J.  Eq. 
48. 

"A  public  place  is  a  relative  term. 
The  manifest  object  in  posting  a  no- 
tice is  to  attract  attention  to  it;  and  if 
it  is  posted  at  a  place  where  it  would 
be  likely  to  attract  the  public  atten- 
tion, so  that  its  contents  may  become 
known  to  the  community,  such  a  place 
should  be  considered  a  public  place. 
Hence,  within  the  meaning  of  the  vari- 
ous statutes  requiring  notices  to  be 
posted  in  a  public  place,  a  place  where 
the  citizens  frequently  meet,  or  resort, 
or  have  occasion  to  be  is  construed  to 
be  a  'public  place;'  that  is,  a  public 
and  proper  place  for  posting  notices, 
which  is  likely  to  give  the  information 
designed  to  be  conveyed  by  it  to  those 
interested."  Roach  v.  Eugene  (1892) 
28  Or.  376, 81  Pac.  825. 

"It  is  quite  obvious  that  the  term 
'public  place,'  as  used  in  the  statute, 
is  to  be  interpreted  in  a  relative  rather 
than  in  an  absolute  sense,  and  must 
be  defined  by  reference  to  the  circum- 
stances and  the  subject-matter  of  each 
particular  case.  We  call  that  'public' 
which  is  open  for  general  or  common 
use  or  entertainment,  as  a  public  high- 
way or  road,  a  public  house;  and  yet 
the  term  is  more  comprehensive  than 
this  definition.  .  .  .  The  object  to 
be  attained  by  putting  up  an  advertise- 
ment is  to  attract  attention  to  it,  so 
that  it  may  be  seen  and  read;  and  if 
the  advertisement  is  set  up  in  a  place 
2  A.L.R.— 64. 


where  it  would  be  likely  to  attract 
general  attention,  so  that  Its  contents 
might  reasonably  be  expected  to  be- 
come a  matter  of  notoriety  in  the 
vicinity,  such  a  place  should  be  con- 
sidered- a  'public  place,'  within  the 
meaning  of  the  statute.  A  private 
dwelling,  a  barn,  a  shed,  or  other  out- 
building, or  even  a  rock,  tree,  or  foun- 
tain, if  answering  this  condition,  might 
be  a  'public  place.'  "  Austin  v.  Soule 
(1863)  36  Vt.  645. 

In  Whitworth  v.  McKee  (1903)  32 
Wash.  83,  72  Pac.  1046,  the  statute  un- 
der consideration  provided  that  notice 
of  an  execution  sale  of  real  property 
should  be  posted  by  the  sheriff  in 
three  public  places,  one  of  which  must 
be  the  courthouse  door,  where  the 
property  was  to  be  sold,  and  one  on  the 
land  to  be  sold. 

It  was  held  that  the  term,  "public 
place,"  was  used  in  the  statute  in  a 
relative  sense,  and  a  notice  complied 
with  it  if  it  was  posted  in  a  place, 
which  was  public,  when  compared 
with  other  places  within  the  pre- 
scribed area.  To  the  same  effect,  see 
the  reported  case  (Walker  v.  Sunoeb- 
MEYEB,  ante,  1005). 

In  Bouchier  v.  Hammer  (1909)  140 
Wis.  648, 123  N.  W.  132,  the  court  con- 
strued a  statute  (Stat  1898,  §  1130), 
requiring  the  county  treasurer  to  post 
notices  of  a  tax  sale  in  at  least  four 
public  places  in  the  county,  one  copy 
to  be  posted  in  a  conspicuous  place 
in  his  ofiice,  and  to  file  an  affidavit  of 
such  posting.  In  pursuance  of  the 
statute  the  county  treasurer  posted 
notices  in  five  public  places,  and  filed 
an  affidavit  to  that  effect,  naming  the 
places  at  which  he  had  posted  the  no- 
tice, which  were  public  places  in  the 
ordinary  meaning  of  the  word.  It  was 
claimed  that  this  afiidavit  was  insuf- 
ficient as  to  the  proof  of  posting,  be- 
cause the  affiant  had  stated  a  legal 
conclusion  in  using  the  term,  "public 
places."  It  was  held  that  the  ext>res- 
sion,  "public  place,"  in  its  legal  desig- 
nation, is  the  same. as  that  in  common 
and  ordinary  usage,  namely,  a  place 
where  the  public  resort,  so  that  the 
exposure  of  such  a  document  is  likely 
to  give  notice,  and  was  as  much  a 
statement  of  fact  as  a  conclusion  of 


Digitized  by  VjOOQIC 


1010 


AMERICAN  LAW  REPORTS,  ANNOTATED, 


[2  A.L.R, 


law,  and  that  the  affidavit  complied 
with  the  law. 

II.  Places  held  to  he  public. 

It  has  been  held  that  courthouses, 
hotels,  inns,  meetinghouses,  postof- 
lices,  railroad  stations,  and  schools  are 
public  places.  Other  places  have  been 
held  to  be  public,  such  as  barns, 
fences,  boards,  and  trees,  but  these 
holdings  depend  on  additional  circum- 
stances, and  it  is  not  possible  to  note 
any  general  rule  in  regard  to  them. 
Bam. 

In  Alger  v.  Curry  (1867)  40  Vt.  437, 
it  appeared  that  personal  property  had 
been  distrained  and  posted  to  be  sold, 
and  was  sold  for  the  payment  of  taxes, 
at  "F.  W.  Baldwin's  barn,"  which  was 
not  alleged  to  be  a  public  place.  It 
was  held,  following  Austin  v.  Soule 
(1863)  36  Vt.  645,  that  the  barn  was  a 
public  place,  and  that  it  had  in  effect 
been  so  alleged  in  the  plea,  which 
stated  that  the  notice  of  the  sale  of 
the  goods  had  been  posted  in  a  public 
place,  and  that  the  property  was  sold 
at  the  bam.  It  would  be  presumed,  the 
court  held,  that  the  goods  had  been 
posted  and  sold  at  the  bam,  and  that 
the  bam  was  a  public  place. 

Board. 

In  Seabury  v.  Howland  (1887)  15 
R  I.  446,  8  Atl.  341,  there  was  involved 
a  statute  of  Rhode  Island  (R.  I.  Pub. 
Stat.  chap.  52,  §  5),  which  provides 
that  notice  of  a  school  district  meet- 
ing shall  be  posted  in  three  "public 
places."  It  appeared  that  one  of  the 
notices  was  posted  on  the  schoolhouse, 
another  on  a  building  formerly  used 
as  a  grain  building,  and  the  third  on  a 
board  6  feet  long  and  10  inches  wide, 
fastened  in  or  against  the  roadside 
wall,  and  facing  the  road.  It  was  con- 
tended that  this  third  notice  was  not 
posted  in  a  public  place,  because  the 
place  was  not  safe  as  well  as  public, 
in  as  much  as  the  board  might  be 
thrown  down  or  carried  away  so  that 
the  notice  might  not  remain  for  the 
time  required  by  statute.  It  was  held 
that  this  was  a  public  place,  and  that 
the  notice  was  posted  according  to 
law. 

Clt7  hall. 
In  Roach  v.  Eugene  (1892)  23  Or. 


376,  31  Pac.  826,  it  appeared  that  the 
city  recorder  was  required  by  statute 
to  post  notices  of  the  letting  of  a  city 
contract  in  three  public  places.  His 
affidavit  showed  that  he  posted  copies 
of  the  notice  en  the  bulletin  board  at 
the  city  hall,  and  at  the  courthouse, 
and  on  a  brick  building  at  the  inter- 
section of  two  streets.  It  was  claimed 
that  the  affidavit  did  not  show  posting 
in  three  public  places,  but  the  court 
held  that  it  did. 

Conrtlionae. 

In  Edwards  v.  Meadows  (1881)  71 
Ala.  42,  it  appeared  that  the  terms  of 
a  chattel  mortgage  provided  for  the 
foreclosure  of  the  mortgage,  by  post- 
ing an  advertisement  of  the  sale  "in 
two  public  places  in  Lee  county."  It 
was  held  that  posting  of  one  notice  at 
the  courthouse  door,  and  another  at 
the  postoffice,  was  a  compliance  with 
the  requirement  of  the  mortgage.  No 
two  places  in  the  entire  county  could 
probably  have  been  selected,  the  court 
said,  which  were  more  'public,  or 
where  the  attention  of  more  persons 
would  have  been 'called  to  the  intended 
s&Ig 

In  McDaniel  v.  Wetzel  (1914)  264 
III.  212,  L.R.A.1916E,  1140,  106  N.  E. 
209,  it  appeared  that  notice  of  an  ex- 
ecution sale  was  required  to  be  posted 
by  statute  in  three  of  the  most  public 
places  in  the  county  where  the  real  es- 
tate to  be  sold  was  situated.  The  no- 
tices were  posted  on  three  doors  of  the 
courthouse,  and  it  was  held  that  such 
posting  did  not  comply  with  the  law, 
but  was  a  posting  in  only  one  place 
instead  of  three.  See  also  Graham  v. 
Filts  (1876)  53  Bliss.  307,  stated  at 
length,  infra,  under  "Postoffice." 

In  Goss  v.  Cardell  (1880)  63  Vt  447, 
under  a  statute  (Rev.  Laws,  §  1549) 
which  provides  for  the  sale  of  prop- 
erty on  execution,  by  posting  a  notice 
of  the  sale  in  a  "public  place,"  and 
selling  the  property  where  posted,  it 
appeared  that  the  property  was  sold  at 
a  barn  on  the  public  road,  and  notice 
of  the  same  posted  on  the  fence  of  the 
same  premises.  It  also  appeared  that 
there  were  farmhouses  on  either  side 
of  the  premises  within  half  a  mile.  It 
was  held  that  the  premises  were  a 
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public  place  within  the  meaning  of 
the  statute. 

In  the  reported  case  (Walkek  v. 
SVNDERMEYER,  ante,  1005),  a  fence 
post  was  held,  under  the  facts  there 
shown,  to  be  a  public  place. 

BateL 

In  Hoitt  V.  Bumham  (1882)  61  N. 
H.  620,  it  was  held  that  a  hotel  and  a 
postofSce  were  "public  places,"  within 
the  meaning  of  the  statute  requiring 
the  posting  of  notices  of  an  execution 
sale  in  public  p^ces. 

In  Pritchard  v.  Magoun  (1899)  109 
Iowa,  364,  46  L.R.A.  381,  80  N.  W.  612, 
it  was  held  that  city  hotels  were  "pub- 
lic places,"  within  the  meaning  of  the 
statute  requiring  notices  of  an  elec- 
tion to  be  posted  in  five  "public 
places"  in  the  city. 

OristmUl. 

In  Fletcher  v.  Lincolnvjlle  (1841) 
20  Me.  439,  the  court  construed  a  stat- 
ute of  Maine  (Stat.  1834,  chap.  129,  § 
11),  which  required  a  notice  of  school 
district  meetings  to  be  posted  "on  the 
schoolhouse,  and  on  one  other  public 
place  within  the  limits  of  said  dis- 
trict." The  notice  was  posted  on  the 
schoolhouse  and  on  a  gristmill  within 
the  district.  It  was  held  that  the 
gristmill  was  a  public  place,  the  court 
saying:  "The  gristmill  in  that  dis- 
trict must,  to  a  common  intent,  be 
taken  to  have  been  a  place  to  which 
the  citizens  had  occasion  to  resort, 
and  therefore  a  public  place,  within 
the  fair  meaning  of  the  statute." 

MeetiasliaBae. 

In  Scammon  v.  Scammon  (1874)  28 
N.  H.  419,  it  was  held  that  a  meeting- 
house was  prima  facie  a  public  place, 
within  the  meaning  of  the  statute  re- 
quiring notice  of  a  town  meeting  to  be 
posted  in  a  public  place. 

Vewap*p«v. 

In  McLin  v.  McNamara  (1838)  22  N. 
C.  (2  Dev.  &  B.  Eq.)  82,  a  statute  re- 
quired an  executor  or  administrator  to 
advertise  (for  claims  against  the  es- 
tate) .at  the  courthouse,  "and  other 
public  places."  The  defendant  ex- 
ecutor had  advertised  in  two  newspa- 
pers published  and  circulated  in  the 
county.  It  was  held  that  this  was  a 
..substantial  compliance  with  that  part 


of  the  statute  requiring  advertisement 
"at  other  public  places,"  but  was  not  a 
substitute  for  the  requirement  of  ad- 
vertisement at  the  courthouse. 

PoaioSee. 

In  Hart  v.  Smith  (1878)  44  Wis.  213, 
wherein  it  appeared  that  a  statute  re< 
quired  a. county  treasurer  to  post  no- 
tices of  a  tax  sale  in  three  public 
places  in  the  county,  and  to  make  an 
aflSdavit  of  the  posting  thereof,  it  was 
held  that  an  aflSdavit  describing  the 
particular  places  in  which  the  notices 
were  posted,  but  which  did  not  state 
that  they  were  public  places,  was  suf- 
ficient, where  it  appeared  on  the  face 
of  the  affidavit  that  the  places  selected 
were  in  fact  public  places,  namely,  a 
postoflSce  in  a  city,  and  one  in  a  vil- 
lage, and  a  store  in  another  village  in 
the  county.  The  court  took  judicial 
notice  of  the  fact  that  such  places 
were  public  places. 

In  Graham  v.  Fitts  (1876)  53  Miss. 
307,  wherein  it  appeared  that  a  deed  of 
trust  provided  for  the  sale  of  land,  by 
posting  a  notice  of  such  sale  in  three 
public  places  for  thirty  days,  it  was 
held  that  the  posting  of  one  at  the 
courthouse  door,  of  another  on  the 
inside  door  of  the  postoffice,  and  of  a 
third  some  place  in  the  county,  was  a 
suflRcient  compliance  with  such  provi- 
sion. It  appeared  that  the  postoffice 
was  closed  after  10  o'clock  a.  u.  on 
Sundays,  so  that  the  said  notice  could 
not  be  seen  at  such  times.  It  was 
held  that  this  made  no  difference,  as 
the  law  does  not  contemplate  that  no- 
tices of  sale  will  be  inspected  on  Sun- 
day. Three  different  places  of  public 
resort,  where  people  would  be  likely  to 
see  the  notices  and  learn  of  the  sale, 
were  meant  by  the  terms  employed  in 
the  deed  of  trust. 

See  also  Hoitt  v.  Bumham  (1882)  61 
N.  H.  620,  stated  at  length,  supra,  un- 
der "Hotel."  Edwards  v.  Meadows 
(1881)  71  Ala.  42,  stated  at  length, 
supra,  under  "Courthouse." 
Vablle  aqvar*. 

In  Carter  v.  Abshire  (1871)  48  Mo. 
800,  it  appeared  that  a  deed  of  trust 
provided  that,  if  the  trustee  should 
sell,  he  should  give  notice  by  setting 
up  four  written  handbills  in  four  of 
the  most  "public  places"  in  the  city. 
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The  trustee  posted  the  notices  of  the 
sale  on  the  four  sides  of  the  public 
square  of  the  city.  It  was  held  that 
this  was  a  compliance  with  the  provi- 
sions of  the  trust  deed  as  to  posting  in 
four  public  places. 

Railroad  atatloa. 

In  Whittingham  v.  Hopkins  (1908) 
69  N.  J.  L.  189,  54  Atl.  250,  the  statute 
under  consideration  required  that  no- 
tices  of  an  application  for  the  appoint- 
ment of  surveyors  to  lay  out  a  public 
road  should  be  posted  in  three  public 
places.  Two  of  these  notices  were 
posted  at  railroad  stations,  and  it  was 
claimed  that  these  were  not  posted  in 
public  places,  because  railroads  are 
private  property.  It  was  held  that 
they  were  public  places,  the  court  say- 
ing: "Where  notoriety  is  the  object 
to  be  attained,  the  most  public  places 
are  those  that  afford  the  most  public- 
ity, without  regard  to  the  title  of  the 
owner  of  the  property." 

In  Territory  v.  Lannon  (1889)  9 
Mont.  1,  22  Pac.  495,  it  was  held  that 
a  railroad  station,  600  or  700  feet  from 
a  proposed  highway,  was  a  public 
place  within  the  meaning  of  §  1809,  di- 
vision 5,  Compiled  Statutes,  providing 
for  the  posting  of  notices  of  the  inten- 
tion to  lay  out  the  said  highway,  in 
three  public  places  in  the  vicinity 
thereof. 

Beglatry  of  deed*. 

In  Cunningham  v.  Bright  (1917) 
228  Mass.  386,  117  N.  E.  909,  in  con- 
struing a  statute  (Rev.  Laws,  chap. 
178,  §  28)  which  provides  for  the  post- 
ing of  notices  of  an  execution  sale  in  a 
"public  place,"  it  was  held  that  a 
registry  of  deeds  was  a  public  place, 
in  the  same  sense  as  a  town  hall  or 
postoffice,  and  the  failure  of  the  officer 
to  describe  it  as  a  public  place  on  his 
return  of  the  sale  was  held  not  to  be 
material. 

JBoliooIIioiue. 

In  Wilson  v.  Bucknam  (1880)  71 
Me.  646,  it  was  held  that  a  school- 
house  was  a  "public  place,"  within  the 
meaning  of  the  provisions  of  a  stat- 
ute requiring  that  notice  of  an  execu- 
tion sale  of  property  shall  be  posted  in 
a  public  place  (Rev.  Stat.  chap.  76). 

See  also  Seabnry  v.  Howland  (1887) 


15  R  L  446,  8   Atl.  341,  stated  at 
length,  supra,  und^r  "Board." 

Shed.  . 

In  Austin  v.  Soule  (1863)  36  Vt.  645, 
it  appeared  that,  on  an  execution  sale 
of  personal  property,  the  sheriff 
posted  a  notice  on  the  inside  of  a  shed 
at  the  place  where  the  property  was  to 
be  sold,  and  at  a  store  in  the  village. 
The  notice  posted  in  the  shed  was  in 
plain  view  of  a  public  read,  but  could 
not  be  read  therefrom.  It  was  held 
tb&t  this  was  a  public  place  within  the 
meaning  of  the  statute. 

Store. 

See  Hart  v.  Smith  (1878)  44  WisL 
213,  stated  at  length,  supra,  under 
"Postoffice." 

Tavern. 

In  People  ex'  rel.  Anderson  v.  Le 
Grange  (1851)  2  Mich.  187,  it  ap- 
peared that  the  town  clerk  had  posted 
a  notice  of  the  laying  out  of  a  road 
on  the  inside  door  of  a  tavern  where 
the  township  meeting  was  held  in  al- 
ternate years.  Chapter  25,  §  2,  Re- 
vised Statutes,  provided  for  the 
posting  of  notices  relating  to  the 
establishment,  alteration,  or  discon- 
tinuance of  a  road,  on  the  outer  door 
of  the  house  or  building  where  such 
township  meeting  is  usually  held,  or, 
if  there  be  no  such  building,  then  in 
one  of  the  most  public  places  in  the 
township.  It  was  held  that  the  posting 
complied  with  the  statute,  since  the 
place  was  a  public  one,  and  there  was 
no  building  where  the  township  meet- 
ing was  usually  held. 

Tree. 

A  Minnesota  statute  (Gen.  Stat. 
1894,  §  1030)  provides  as  follows:  "At 
the  annual  town  meeting  in  each  year, 
the  legal  voters  present  at  each  meet- 
ing shall  determine  and  designate 
three  places  in  the  town  as  public  or 
the  most  public  places  of  such  town, 
and  that  all  legal  notices  required  to 
be  posted  in  three  public,  or  the  most 
public  places  of  a  town,  shall  be  post- 
ed up  at  such  places  at  least,  and  they 
shall  make  provision  for  the  ejection 
and  maintenance  of  suitable  posts  on 
which  to  post  up  notices  [as]  afore- 
said in  all  places  so  designated,  in 
which  there  is  no  suffici«it  natural 
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convenience  for  that  purpose."  In 
Lutgen  V.  Steams  County  (1906)  99 
Minn.  499,  110  N.  W.  1,  it  appeared 
that  notices  had  been  posted  at  two 
places  designated  as  required.  As  to 
the  third  notice,  it  appeared  that  the 
town  meeting  had  provided  for  the 
erection  of  a  guidepost  at  the  desig- 
-  nated  place,  but  it  had  not  been  erect- 
ed at  the  time  of  the  posting  of  the 
notice.  The  notice  was  posted  on  an 
elm  tree  near  a  schoolhouse  in  the 
county.  This  elm  tree  had  been  desig- 
nated by  a  prior  town  meeting  as  one 
of  the  public  places  for  the  posting 
of  notices,  and  was  covered  with  no- 
tices. It  was  held  that  this  tree  was 
a  "public  place"  in  the  usual  accept- 
ance of  the  term,  and  such  posting  was 
suiScient. 

In  the  reported  case  (Walker  v. 
SUNDERMEYER,  ante,  1005),  a  posting 
on  a  tree  near  the  line  between  the 
property  of  two  of  the  parties  interest- 
ed was  sustained. 

///.  Places  held  not  to  be  publie. 

There  are  very  few  cases  which 
have  held  particular  places  not  to  be 
public.  It  has  been  held,  however,  that 
a  shoemaker's  shop  is  not  a  public 
place,  and  that  street  corners  in  some 
instances  are  not. 

In  Tidd  v.  Smith  (1825)  S  N.  H.  178, 
under  a  statute  providing  that  a  no- 
tice of  a  tax  sale  should  be  posted  in 
some  "public  place"  in  the  village  for 
three  successive  weeks,  it  appeared 
that  the  notice  was  posted  at  a  tav- 
ern, which,  shortly  after  the  notice 
was  posted,  ceased  to  be  a  tavern, 
and  became  a  shoemaker's  shop.  It 
was  held  that  a  shoemaker's  shop  was 
not  a  public  place  within  the  meaning 
of  the  statute.  The  court  said:  "It 
is  very  clear  that  the  questioh  whether 
a  particular  place  is  to  be  considered 
as  a  public  place,  within  the  meaning 
of  the  statute,  is  a  question  partly  of 
fact  and  partly  of  law.  The  nature 
and  situation  of  the  place,  and  the  uses 
to  which  it  is  applied,  are  matters  of 
fact  to  be  settled  by  a  jury.  But  when 
these  are  settled,  whether  the  place  is 
to  be  considered  a  public  place,  with- 
in the  intent  of  the  statute,  is  purely  a 
question  of  law.    .    .     .    The  general 


understanding  of  the  community  on 
a  question  of  this  nature  is  entitled 
to  much  respect;  and  it  is  believed 
this  understanding  has  viewed  as  pub- 
lic places  houses  of  public  worship, 
inns,  and  perhaps,  in  some  places, 
shops  where  goods  ^re  retailed.  We 
are  not  aware  that  a  mechanic's  shop 
has  ever  been  considered  as  a  public 
place  anywhere." 

In  Myrick  v.  Kahle  (1903)  120  Wis. 
57,  97  N.  W.  506,  there  was  involved 
a  statute  (Stat.  1898,  §§  1130,  1132) 
which  required  the  county  treasurer 
to  post  copies  of  a  notice  of  tax  sales 
in  at  least  four  public  places  in  his 
county,  besides  a  conspicuous  place 
in  his  office,  and  to  file  an  affidavit  of 
such  posting.  The  county  treasurer, 
in  his  affidavit,  stated  that  he  had 
posted  the  notices  "in  a  conspicuous 
place"  in  his  office,  on  the  door  of  an 
engine  house,  and  at  six  street  corners, 
describing  their  location.  He  did  not 
state  that  these  places  were  public 
places,  nor  did  he  state  the  city  or 
county  wherein  they  were  located.  It 
was  held  that  the  affidavit  was  insuffi- 
cient, and  that  the  sale  and  tax  deed 
were  void.  The  court  said :  "Are  the 
places  described,  in  their  nature,  pub- 
lic places  within  the  meaning  of  the 
law?  .  .  .  What  is  a  public  place 
within  the  meaning  of  the  statute 
.  .  .  resolves  itself  into  a  question 
partly  of  law  and  partly  of  fact.  .  .  . 
The  place  of  posting  should  be  one  ac- 
cessible to  persons  as  a  public,  and 
applied  to  such  uses  and  purposes 
where  the  public  resorts,  and  thereby 
make  them  open  to  public  observation. 
The  obvious  intention  of  the  statute 
being  to  give  publicity  of  the  time, 
place,  and  lands  to  be  sold,  and  there- 
by induce  persons  to  attend  the  sale. 
It  seems  clear  that  street  corners  are 
not  necessarily  'public  places,'  within 
the  requirement  of  the  law.  It  is  a 
matter  of  common  knowledge  that  con- 
spicuous places  at  many  street  comers 
in  cities  are  comparatively  obscure 
and  secret  places,  and  to  post  a  notice 
of  tax  sale  in  a  conspicuous  place  at 
such  comers  would  most  likely  fail  to 
attract  observation  and  meet  the  pub- 
lic view." 

In  Cummins  v.  Little  (1863)  16  N.  J. 


Digitized  by  VjOOQIC 


1014 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.Bg 


Eq.  48,  it  appeared  that  a  statute  re- 
quired that  notices  of  an  execution 
sale  of  real  property  should  be  posted 
in  five  public  places  in  the  county. 
Pursuant  thereto,  the  sheriff  posted 
one  notice  in  a  store  in  the  township 


where  the  farm  to  be  sold  was  situ- 
ated, another  notice  in  the  clerk's  of- 
fice of  a  town  14  miles  distant,  and 
three  in  a  village  12  miles  distant.  It 
was  held  that  the  posting  was  not  suf- 
ficient. B.  F.  D. 


HOWARD  D.  LOWBER,  Plff.  in  Err., 

V. 

STATE  OF  DELAWARE. 

J}elati<are  Supreme  Court  — February  28,  1017. 
(6  Boyce  (Del.)  353,  100  Atl.  322.) 

Evidence  —  entire  conversation  containing  confession. 

1.  One  against  whom  statements  have  been  admitted  in  evidence  as  con- 
taining implied  confessions  of  guilt  may  testify  as  to  what  he  in  fact  said 
at  the  time  alleged. 

[See  note  on  this  question  beginning  on  page  1017.] 

Appeal  —  rejection  of  evidence  — 

error.  cused,  it  is  not  reversible  error  to  re- 

2.  Where  the  jury  refused  to  credit  fuse  to  permit  him  to  give  his  version 
a  denial  of  alleged  confessions  by  ac-  of  what  was  in  fact  said. 


Error  to  the  Court  of  General  Sessions  for  Kent  County  to  review  a  judg- 
ment denying  a  motion  in  arrest  of  judgment,  after  conviction  of  defend- 
ant of  using  a  female  child  for  immoral  purposes,  in  violation  of  law. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court.  • 

Messrs.  Thomas  C.  Frame,  Jr.,  and  If   it  be   shown  that  excluded  evi- 

Daniel  O.  Hastings,  for  plaintiff  in     dence  goes  directly  to  the  main  issue. 


error: 

The  whole  of  an  alleged  confession 
must  be  put  in  evidence,  and  defendant 
has  a  right  to  put  before  the  jury  his 
own  version  of  any  confession  put  in 
evidence  by  the  state,  whether  it  be  for 
the  purpose  of  adding  to,  explaining, 
or  contradicting  the  state's  version. 

1  Greenl.  Ev.  §  218;  2  Whart.  Crim. 
Ev.  pp.  1299,  1300;  Carver  v.  United 
States,  164  U.  S.  694,  41  L.  ed.  602,  17 
Sup.  Ct.  Rep.  228;  Diehl  v.  State,  157 
Ind.  549,  62  N.  E.  51 ;  People  v.  Yeaton, 
75  Cal.  415,  17  Pac.  544. 

It  is  not  necessary  to  state  what  is 
expected  to  be  proved  if  it  clearly  ap- 
pears that  the  question  is  such  as  may 
admit  of  a  favorable  reply. 

Buckstaff  V.  Russell  &  Co.  151  U.  S. 
626,  38  L.  ed.  292,  14  Sup.  Ct.  Rep. 
448;  Calvert  County  v.  Gantt,  78  Md. 
286,  28  Atl,  101,  29  Atl.  610;  Stanley 
v.  Beckham,  82  C.  C.  A.  304,  153  Fed. 
162. 


and  tends  directly  to  negative  defend- 
ant's guilt,  the  appellate  court  must 
hold  such  exclusion  reversible  error. 

People  V.  Wood,  126  N.  Y.  249,  27  N. 
E.  362. 

Mr.  Josiah  O.  Wolcott,  Attorney 
General,  for  the  State. 

Pennewill,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

The  plaintiff  in  error  was  convict- 
ed in  the  court  of  general  sessions 
in  and  for  Kent  county,  of  a  viola- 
tion of  §  4709  of  the  Code  of  1915, 
which  makes  it  unlawful  to  take  or 
use  a  female  child  under  the  age  of 
eighteen  years  for  the  purpose  of 
sexual  intercourse. 

(1)  The  only  question  argued  be- 
fore this  court  is  raised  by  the  ex- 
ception to  the  ruling  of  the  trial 
court  which  excluded  certain  evi- 
dence offered  by  the  defendant. 
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The  evidence  of  the  state  com- 
prised the  testimony  of  the  prose- 
cuting witness,  that  the  defendant 
Lowber  had  sexual  intercourse  with 
her  on  August  15,  1915;  and  also 
the  testimony  of  four  witnesses  re- 
specting statements  made  to  them 
on  separate  occasions  by  the  defend- 
ant, which  statements  impliedly  ad- 
mitted that  he  had  committed  the 
act  charged  against  him.  The  de- 
fendant denied  the  act  charged,  as 
well  as  the  testimony  of  the  wit- 
nesses respecting  the  incriminating 
statements. 

Florence  Anderson,  one  of  the 
four  witnesses  above  mentioned, 
testified  for  the  state  as  follows: 
"On  February  8,  1916,  I  sent  for 
Reverend  Lowber  to  come  to  my 
home,  and  he  came,  and  I  said: 
'You  have  got  Beulah  in  trouble;' 
and  he  said:  'What  are  you  going- 
to  do  about  it?'  and  I  said:  'I  ought 
to  ask  you  what  you  are  going  to 
do;  you  know  you  have  been  inti- 
mate with  her;'  and  he  said:  'You 
can  defend  her;  I  will  defend  my- 
self;' and  then  he  said:  'I  will  bear 
all  expenses,  and  any  time  you  whis- 
per money  to  me  I  will  give  it  to 
you ;  anything  to  keep  this  from  get- 
ting out.' " 

The  defendant  was  examined  and 
testified  as  follows: 

Q.  Did  you  hear  her  statement  in 
regard  to  a  conversation  you  had 
with  her? 

A.  I  did. 

Q.  On  or  about  February  8, 
1916? 

A.  Yes. 

Q.  You  heard  the  entire  state- 
ment made  by  her  from  that  wit- 
ness stand? 

A.  I  did. 

Q.  It  is  true? 

A.  It  is  not. 

Q.  She  said  in  her  examination 
that  on  February  8, 1916,  "I  sent  for 
the  Reverend  Lowber  to  come  to  my 
house,  and  he  came,  and  I  said: 
'You  have  got  Beulah  in  trouble;' 
and  he  said  (meaning  you) :  'What 
are  you  going  to  do  about  it?'  and 
I  said:    'You  know  you  have  been 
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intimate  with  her;'  and  you  said: 
'You  (meaning  Florence  Anderson) 
can  defend  her;  I  will  defend  my- 
self;' and  then  you  said:  'I  will 
bear  all  expenses,  and  at  any  time 
you  whisper  money  to  me  I  will  give 
it  to  you ;  anything  to  keep  this  from 
getting  out.'"    Did  you  say  that? 

A.  I  did  not.  . 

Q.  Did  you  have  a  conversation? 

A.  I  did. 

Q.  With  Florence  Anderson? 

A.  I  did. 

Q.  On  or  about  February  8, 1916? 

A.  I  did. 

Q.  Why  did  you  go  to  her  house? 

A.  She  sent  for  me. 

Q.  Will  you  state  to  the  court  and 
jury  the  entire  conversation  that 
took  place  between  you  and  Florence 
Anderson  on  that  occasion,  in  rela- 
tion to  having  had  any  sexual  inter- 
course with  Beulah  Johnson,  or  get- 
ting Beulah  Johnson  in  trouble? 

Mr.  Wolcott:  I  object;  the  testi- 
mony of  Florence  Anderson  is  ma- 
terial only  in  that  it  contains  an 
implied  admission  that  this  man  had 
had  intercourse  with  the  girl.  He 
denies  that.  That  is  material,  but 
anything  beyond  that  is  not  ma- 
terial. 

Mr.  Frame:  I  want  to  show  the 
contrast  between  what  he  says  oc- 
curred and  what  she  said  occurred. 

Boyce,  J.:  We  feel  very  clear 
that  you  have  gone  as  far  as  you 
can.  You  have  presented  her  testi- 
mony, and  he  denies  it.  (Exception 
noted  for  defendant.) 

It  is  solely  upon  this  ruling  that 
the  appellant  bases  his  claim  to  er- 
ror and  reversal. 

It  is  contended  that  the  state- 
ments as  testified  to  by  said  four 
witnesses  constituted  an  implied 
confession  by  the  defendant,  and 
such  being  the  case,  he  should  have 
been  permitted  to  give  his  recollec- 
tion of  what  was  said  so  that  the 
jury  might  have  all  the  evidence  re- 
specting the  conversation,  and  thus 
be  better  able  to  tell  the  meaning  of 
the  language  used.  It  is  true  the 
defendant  denied  that  he  made  the 
statements  testified  to  by  the  state's 
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witnesses,  and  it  is  not  at  all  likely 
that  any  narration  by  him  of  what 
he  did  say  would  have  availed  him 
at  the  trial,  or  have  added  anything 
to  his  general  denial. 

It  is  possible  that  what  he  pro- 
posed to  say  might  have  been  for- 
eign to  what  he  is  represented  to 
have  said,  and  theo'efore  inadmissi- 
ble as  evidence.  But  he  was  not 
permitted  to  do  anything  more  than 
deny  that  he  made  certain  state- 
ments which  the  state  put  in  evi- 
dence as  a  confession  of  his  guilt. 
This  court  does  not  know,  and  can- 
not tell  from  the  record,  what  the 
defendant  would  have  said  the  con- 
versation was  that  the  state  claims 
to  have  been  a  confession.  The  de- 
fendant admits  that  he  was  present 
on  the  occasion  when,  the  witness 
Anderson  says,  he  made  the  state- 
ments in  question,  and  he  also  ad- 
mits he  at  that  time  made  certain 
statements,  but  not  those  attributed 
to  him.  There  is  no  law  better  set- 
tled than  this :  "In  the  proof  of  con- 
fession, as  in  the  case  of  admissions 
in  civil  cases,  the  whole  of  what  the 
prisoner  said  on  the  subject  at  the 
time  of  making  the  confession  should 
be  taken  together."  1  Greenl.  Ev.  § 
218. 

This  learned  writer  also  says: 
"If  one  part  of  a  conversation  is  re- 
lied on  as  proof  of  a  confession  of 
the  crime,  the  prisoner  has  a  right 
to  lay  before  the  court  the  whole  of 
what  was  said  in  that  conversation ; 
not  being  confined  to  so  much  only 
as  is  explanatory  of  the  part  already 
proved  against  him,  but  being  per- 
mitted to  give  evidence  of  all  that 
was  said  upon  that  occasion  relative 
to  the  subject-matter  in  issue." 

The  law  upon  this  subject  is  very 
clearly  stated  also  by  Mr.  Wharton 
in  his  work  on  Criminal  Evidence, 
vol.  2,  pp.  1299,  1300,  in  the  follow- 
ing language :  "The  exact  words  of 
the  confession  need  not  be  proved, 
but  the  substance  must  be  given; 
and  the  alleged  confession  must  be 
offered  in  its  entirety,  including  all 
that  was  said  relating  to  the  fact  in 


dispute ;  and  the  accused  at  the  same 
time  may  prove  in  explanation  the 
whole  of  what  was  said  that  may 
tend  to  modify  or  refute  the  con- 
fession." 

Such  being  the  law  governing  the 
proof  of  alleged  confessions,  and  the 
statements  in  question  being  clearly 
in  the  nature  of  a  confession,  this 
court  is  of  the  opinion  that  the  trial 
court  erred  in  refusing  to  admit  the 

testimony  of  the  de-    Bvl«enae.-entlre 

fendant  as  to  what  ;"";;f,"Jl*i"* 

was      said      at      the    eonteMlon. 

time  the  alleged  statements  were 
made. 

It  is  very  probable  that  if  the  de- 
fendant had  testified  that  the  con- 
vo-sation  he  had  with  Florence  An- 
derson was  very  different  from  that 
sworn  to  by  her,  and  in  no  wise  in- 
dicated his  guilt,  the  jury  would  not 
have  accepted  his  testimony  against 
that  given  for  the  state  by  four  dis- 
interested witnesses.  But  no  mat- 
ter what  might  be  its  effect  or 
weight  it  was  nevertheless  compe- 
tent testimony,  and  should  have 
been  admitted  for  whatever  it  was 
worth. 

(2)  But  even  though  the  testi- 
mony was  competent  and  admissible, 
the  question  remains:  Was  its  re- 
jection by  the  court  so  harmful  and 
prejudicial  to  the  defendant  as  to 
justify  this  court  in  reversing  the 
judgment?  In  other  words,  was 
the  refusal  of  the  court  to  admit  the 
testimony  reversible  error? 

This  court  in  the  case  of  Fisher  v. 
State,  1  Penn.  (Del.)  388,  41  Atl. 
184,  declared  the  law  that  should 
govern  appellate  courts  in  criminal 
cases,  viz. : 

"It  is  not  every  error  that  will 
justify  reversal,  and  it  is  not  every 
mistake  that  may  be  made  in  the 
hurry  of  a  trial  court  that  will  war- 
rant the  setting  aside  of  the  judg- 
ment of  that  tribunal.    .    .    . 

"In  this  country  it  is  a  general 
rule  in  criminal  cases  that  a  new 
trial  will  not  be  granted  for  the 
erroneous  admission  or  rejection  of 
evid«ice,  where  it  clearly  appears 
that  the  defendant  could  not  have 
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been  prejudiced  thereby.  If,  on  the 
whole  record,  it  appears  that  justice 
has  been  done,  and  there  appears  no 
substantial  misdirection  of  tiie  court 
by  which  the  prisoner's  rights  were 
injuriously  affected,  the  court  is  not 
justified  hi  reversing  the  judgment. 

"When  it  appears  from  the  record 
that  tiie  error  alleged  therein  on  be- 
half of  the  appellant  could  have 
.worked  no  injury  to  him,  and  could 
not  have  changed  the  result,  the 
judgment  of  the  court  below  will  be 
affimed.  .  .  .  Courts  now  under- 
take to  judge  for  themselves  of  the 
materiality  of  evidence  found  to 
have  been  improperly  admitted  or 
rejected,  and  when  satisfied  that  no 
injustice  has  been  done,  and  that 
the  verdict  would  have  been  the 
same,  with  or  without  such  evi- 
dence, they  have  refused  a  new 
trial." 

Such  was  the  law  in  this  country 
at  the  time  the  decision  was  given 
in  the  Fisher  Case,  and  it  has  been 
not  only  followed  but  emphasized  by 
the  courts  of  last  resort  since  that 
time. 

Applying  this  law  to  the  facts  of 
the  present  case,  the  court  are  clear- 
ly of  the  opinion  that  a  new  trial 
should  not  be  granted.  The  error 
complained  of  could  not  have  been 
prejudicial  to  the  defendant,  be- 
cause, if  the  jury  were  unwilling  to 
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believe  his  -general  denial  of  the 
statements  sworn  to 
by  the  state's  wit-  tS^m  ot 
nesses,  it  is  not  con-  ew?.*°*~ 
ceivable  they  would 
have  credited  anything  he  might 
have  said  modifying,  contradicting, 
or  altering  the  sense  of  said  state- 
ments. The  prosecuting  witness 
testified  positively  that  the  defend- 
ant committed  the  offense  charged 
in  the  indictment,  four  other  wit- 
nesses for  the  state  gave  testimony 
respecting  statements  made  by  the 
defendant  to  them,  whereby  he  im- 
pliedly admitted  his  guilt.  The  de- 
fendant was  sworn  as  a  witness  in 
his  own  behalf,  and  denied  that  he 
committed  the  offense  or  made  the 
incriminating  statements.  While 
the  rejected  testimony  was,  in  our 
opinion,  legally  admissible,  it  is  im- 
possible to  see  how  its  admission 
could  have  added  anything  to  the 
defendant's  general  denial,  or  have 
produced  any  different  result  at  the 
trial. 

Being  satisfied  from  an  inspection 
of  the  entire  record  that  no  substan- 
tial right  of  the  defendant  was  in- 
juriously affected  by  any  ruling  of 
the  court  below,  and  that  the  ad- 
mission of  the  rejected  testimony 
would  not  have  changed  the  result 
of  the  trial,  this  court  is  of  the  opin- 
ion that  the  judgment  entered  below 
should  be  affirmed. 


ANNOTATION. 
Proof  of  entire  conversation  containing  alleged  cmif  ession. 


I.  General  rale: 

a.  Rule  stated,  1017. 

b.  Application  of  rale,  1021. 

n.  Admission     of     exculpatory    state- 
ments: 

a.  Bole  stated,  1022. 

b.  Limitation  of  rule,  1028. 

m.  Confession    showing:   commission   of 
other  offenses,  1029. 

/.  General  rule. 

a.  Bvle  atat«d. 

In  the  proof  of  confessions,  the 
whole  of  what  the  accused  said  on  the 
subject,  at  the  time  of  making  the  con- 
iession,    should    be    taken    together. 


IV.  Failure  to  hear  and  understand  en- 
tire conversation,  1030. 
V.  Failure  to  remember  entire  conver< 

sation,  1034. 
VI.  Incomplete    or    interrupted    confes- 
sion, 1087. 
VII.  Confession  in  foreign  language.  1039. 

The  pVosecution  is  entitled  to  show  the 
whole  statement,  or,  if  any  part  is 
omitted,  the  accused.is  entitled  to  sup- 
ply it. 

United    States.— United    States    v. 
Prior  (1836)  6  Cranch,  C.  C.  37,  Fed. 
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Cas.  No.  16,092;  United  States  v. 
Smith  (1806)  Fed.  Cas.  No.  16,342a. 

Alabama.— Chambers  V.  State  (1855) 
26  Ala.  59;  Frank  v.  State  (1855)  27 
Ala.  37;  Corbett  v.  State  (1857)  31 
Ala.  329;  William  v.  State  (1864)  39 
Ala.  532;  Parke  v.  State  (1872)  48  Ala. 
266;  Bums  v.  State  (1873)  49  Ala.  370, 
1  Am.  Crim.  Rep.  324;  Levy  v.  State 
(1873)  49  Ala.  390;  Eiland  v.  State 
(1875)  52  Ala.  322;  McAdory  v.  State 
(1878)  62  Ala.  154;  Webb  v.  State 
(1893)  100  Ala.  47,  14  So.  865;  Davis 
V.  State  (1910)  168  Ala.  53,  52  So. 
939;  Martin  v.  Stete  (1911)  2  Ala. 
App.  176,  56  So.  64;  Cook  v.  State 
(1918)  —  Ala.  App.  — ,  78  So.  306. 

Arkansas. — Frazier  v.  State  (1883) 
42  Ark.  70;  Williams  v.  State  (1901) 
69  Ark.  599,  66  S.  W.  103, 12  Am.  Crim. 
Rep.  110. 

California.— People  v.  Navis  (1862) 
3  Cal.  106;  People  v.  Strong  (1866)  30 
Cal.  151;  People  v.  Murphy  (1870)  39 
Cal.  52;  People  v.  Gelabert  (1870) 
39  Cal.  663;  People  v.  Keith  (1875)  60 
Cal.  137;  People  v.  Tarbox  (1896)  116 
Cal.  57,  46  Pac.  896;  People  v.  Luis 
(1910)  168  Cal.  185, 110  Pac.  580;  Peo- 
ple V.  Tugwell  (1915)  28  Cal.  App.  348, 
162  Pac.  740. 

Delaware.— State  v.  Smith  (1888)  9 
Houst.  588,  33  Atl.  441;  State  v.  Brinte 
(1904)  4  Penn.  651,  68  Atl.  268.  See 
the  reported  case  (LOWBER  v.  State, 
ante,  1014). 

Florida. — ^Thalheim  v.  State  (1896) 
38  Fla.  169,  20  So.  938. 

Georgia.— Long  v.  State  (1857)  22 
<jt&.  40;  Peterson  v.  State  (1873)  47 
Ga.  624;  Myers  v.  State  (1895)  97  Ga. 
76,  26  S.  E.  252. 

Illinois. — ^Hanrahan  V.  People  (1878) 
■91  111.  142. 

Indiana. — Morrow  v.  State  (1874) 
48  Ind.  432. 

Iowa.— State  v.  Novak  (1899)  109 
Iowa,  717,  79  N.  W.  466;  State  v. 
Wright  (1900)  112  Iowa,  436,  84  N.  W. 
541 ;  "State  v.  Busse  (1906)  127  Iowa, 
318,  100  N.  W.  636. 

Kentucky.— Berry  v.  Com.  (1873)  10 
Bush,  15,  1  Am.  Qrim.  Rep.  272;  Mul- 
lins  V.  Com.  (1882)  3  Ky.  L.  Rep.  686; 
Cable  V.  Com.  (1892)  14  Ky.  L.  Rep. 
263,  20  S.  W.  220;  Green  v.  Com.  (1904) 
26  Ky.  L.  Rep.  1221,  83  S.  W.  638. 


Louisiana. — State  v.  Isaac  (1848)  3 
La.  Ann.  369;  State  v.  Wedemeyer 
(1856)  11  La.  Ann.  49;  State  v.  Gil- 
crease  (1874)  26  La.  Ann.  622;  State 
v.  Travis  (1887)  39  La.  Al»n.  356,  1  So. 
817;  State  v.  Johnson  (1896)  47  La. 
Ann.  1226,  17  So.  789;  State  v.  Gian- 
fala  (1904)  113  La.  463,  37  So.  30; 
State  V.  Thompson  (1906)  116  La.  829. 
41  So.  107;  State  v.  Price  (1908)  121 
La.  54,  46  So.  99. 

Massachusetts. — Com.  v.  Trefethen 
(1892)  157  Mass.  180,  24  L.R.A.  235, 
31  N.  E.  961;  Com.  v.  Russell  (1893) 
160  Mass.  8,  35  N.  E.  84. 

Michigan. — People  v.  Bowen  (1912) 
170  Mich.  129,  185  N.  W.  824. 

MississiroL— Coon  v.  State  (1849) 
13  Smedes  &  M.  246;  McCann  v.  State 
(1850)  13  Smedes  &  M.  471;  Bishop  v. 
State  (1910)  96  Miss.  846,  52  So.  21. 

Missouri.— State  v.  Carlisle  (1874) 
57  Mo.  102;  State  v.  HoUenscheit 
(1875)  61  Mo.  302;  State  v.  Branstet- 
ter  (1877)  65  Mo.  149;  State  v.  Curtis 
(1879)  70  Mo.  594.  See  also  Stote  v. 
Knowles  (1904)  185  Mo.  141  83  S.  W. 
1083,  and  State  v.  Merkel  (1905)  189 
Mo.  315,  87  S.  W.  1186,  wherein  in- 
structions embodying  the  general  rule 
were  approved  without  discussion. 

Montana.— State  v.  Lu  Sing  (1906) 
34  Mont.  31,  85  Pac.  621,  9  Ann.  Cas. 
344. 

Nebraska.— Walrath  v.  State  (1878) 
8  Neb.  80. 

Nevada.— State  v.  Buster  (1896)  28 
Nev.  346,  47  Pac.  194. 

New  York. — People  v.  Loomia  (1904) 
178  N.  Y.  400,  70  N.  E.  919. 

North  Carolina. — State  v.  Swink 
(1836)  19  N.  C.  (2  Dev.  &  B.  L.)  9; 
State  V.  Worthington  (1870)  64  N.  C. 
594. 

Ohio.— Blackburn    v.   State    (1872) 

23  Ohio  St.  146;  Morehead  v.  State 
(1877)  34  Ohio  St.  212 ;  State  v.  Knapp 
(1904)  70  Ohio  St.  380,  71  N.  E.  705, 
1  Ann.  Cas.  819. 

Oklahoma.— Foster  v.  State  (1912) 
8  Okla.  Crim.  Rep.  139,  126  Pac.  836. 

Oregon.— State  v.  Porter  (1897)  32 
Or.  136,  49  Pac.  964. 

South  Carolina. — State  v.  Covington 
(1831)  2  Bail.  L.  569. 

South  Dakota.— State  v.  West  (1909) 

24  S.  D.  530,  124  N.  W.  751. 
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Tennessee. — ^Young  v.  State  (1826) 
2  Yerg.  292;  Tipton  v.  State  (1824) 
Peck,  308;  Crawford  v.  State  (1867) 
4  Coldw.  190. 

Texas.— Conner  v.  State  (1870)  34 
Tex.  659;  Riley  v.  State  (1878)  4  Tex. 
App.  538;  Sager  v.  State  (1881)  11 
Tex.  App.  110;  Jones  v.  State  (1890) 
29  -Tex.  App.  20,  25  Am.  St.  Rep.  715, 
13  S.  W.  990.  See  also  Pharr  v.  State 
(1879)  7  Tex.  App.  472,  wherein  a 
charge  to  the  jury  embodying  the  gen- 
eral rule  was  held  to  be  correct. 

Utah.— State  v.  Greene  (1911)  38 
Utah,  389, 115  Pac.  181. 

Vermont.— State  v.  Mahon  (1859)  32 
Vt.  241 ;  State  v.  McDonnell  (1860)  32 
Vt.  491. 

Virginia.— Brown  v.  Com.  (1838)  9 
Leigh,  633,  33  Am.  Dec.  263;  Parrish 
V.  Com.  (1884)  81  Va.  1. 

Wisconsin.  —  Griswold  v.  State 
(1869)  24  Wis.  144;  Rounds  v.  State 
(1883)  57  Wis.  45,  14  N.  W.  865; 
Emery  v.  State  (1896)  92  Wis.  146,  65 
N.  W.  848;  Fertig  v.  State  (1898)  100 
Wis.  301,  75  N.  W.  960. 

Wyoming.  —  Mortimore  v.  State 
(1916)  24  Wyo.  452,  161  Pac.  766. 

England.— The  Queen's  Case  (1820) 
2  Brod.  &  B.  284,  129  Eng.  Reprint, 
976,  22  Revised  Rep.  662,  11  Eng.  Rul. 
Cas.  183;  Rex  v.  Paine  (1696)  5  Mod. 
165,  87  Eng.  Reprint,  584;  Rex  v. 
Clewea  (1830)  4  Car.  &  P.  221. 

Canada.— Rex  v.  Martin  (1905)  9 
Ont.  L.  Rep.  218,  2  B.  R.  C.  336,  4  Ann. 
Cas.  218;  Reg.  v.  Jones  (1869)  28  U. 
C.  Q.  B.  416. 

In  Levy  v.  State  (1873)  49  Ala.  390, 
the  court  stated  the  rule  in  the  follow- 
ing language:  "The  whole  of  a  con- 
fession or  admission  must  be  given  in 
evidence,  and  taken  together;  in  other 
words,  it  must  not  be  garbled.  Apart 
from  the  manifest  injustice  to  the  party 
of  selecting  the  parts  of  a  confession 
or  admission  deemed  prejudicial,  and 
disconnecting  them  from  other  state- 
ments with  which  they  were  connected 
in  expressioi\,  it  would  be  impossible 
to  fix  the  true  meaning  of  the  parts  se- 
lected. Therefore,  the  law  requires 
the  whole  of  an  admission  or  confes- 
sion to  be  laid  before  the  jury ;  as  well 
that  which  is  favorable  as  that  part 
which  is  unfavorable." 


In  King  v.  State  (1915)  117  Ark.  82, 
173  S.  W.  852,  the  rule  was  expressed 
as  follows:  "It  is  an  elementary  rule 
of  law  that,  when  admissions  of  a  de- 
fendant in  the  nature  of  a  confession 
are  allowed  in  evidence  against  him, 
all  that  he  said  in  that  connection 
must  also  be  permitted  to  go  before 
the  jury." 

In  Morehead  v.  State  (1877)  34  Ohio 
St.  212,  the  court  said:  "Where  the 
state  offers  in  evidence  a  part  of  a 
declaration  or  conversation  of  the  ac- 
cused, it  is  quite  true  that  the  whole 
of  such  declaration  or  conversation 
should  be  admitted,  as  well  that  which 
is  for  as  that  which  is  against  him." 

In  Com.  V.  Trefethen  (1892)  157 
Mass.  180,  24  L.R.A.  235,  31  N.  E.  961, 
the  court  said :  "If  any  part  of  a  con- 
versation with  the  defendant  put  in 
evidence  tends  to  show  directly  or  in- 
directly that  he  is  guilty  of  the  crime 
charged,  the  defendant  has  the  right 
to  have  put  in  evidence  all  that  was 
said  to  and  by  him  at  the  same  time, 
and  relating  to  the  same  subject,  al- 
though it  is  in  his  favor." 

In  Goon  v.  State  (1849)  13  Smedes  & 
M.  (Miss.)  246,  it  was  said:  "The  rule 
is'  well  settled  that  statements  or  con- 
fessions of  the  party  to  be  affected 
must  be  delivered  to  the  jury  precisely 
as  they  were  made ;  that  certain  facts 
cannot  be  extracted  and  detailed  to 
the  jury,  and  other  parts  withheld." 

In  State  v.  Porter  (1897)  32  Or.  135, 
49  Pac.  964,  the  court  stated  the  gen- 
eral rule  in  the  following  language: 
"Confessions  must  be  taken  as  a 
whole,  and,  if  one  part  of  a  conversa- 
tion is  relied  upon  as  proof  of  a  con- 
fession of  a  crime,  the  prisoner  has  a 
right  to  lay  before  the  court  the  whole 
of  what  was  said  in  that  conversation ; 
and  he  is  not  confined  to  so  much  only 
as  is  explanatory  of  the  part  proved 
against  him  by  the  state,  but  is  per- 
mitted to  give  evidence  of  all  that  was 
said  upon  the  occasion,  relative  to  the 
subject-matter  in  issue." 

In  United  States  v.  Smith  (1806) 
Fed.  Cas.  No.  16,342a,  the  court  said: 
"The  confessions  of  the  party  must  be 
viewed  entire,  not  in  detached  parts; 
the  purport  and  meaning  of  the  decla- 


Digitized  by  VjOOQIC 


1020 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R, 


ration  must  be  collected  from  a  view 
of  the  whole  conversation  at  the  time." 
.  In  Eiland  v.  State  (1876)  62  Ala. 
822,  the  court  stated  the  rule  as  fol- 
lows: "Confessions  or  declarations, 
whether  offered  in  evidence  in  a  civil 
or  criminal  case,  must  be  received  as 
a  whole.  The  part  which  criminates 
must  be  taken  connected  with  that 
which  exculpates.  The  law  does  not 
ascertain  the  credence  which  shall  be 
attached  to  either  part,  or  to  the  con- 
fession or  declaration  in  its  entirety. 
The  jury  are  not  bound  to  attach  equal 
credence  to  every  part;  they  may,  for 
sufficient  reasons,  reject  a  part  and 
give  effect  to  a  part;  such  rejection 
cannot  be  capriciously  made,  nor  can 
credence  be  capriciously  sriven  to  a 
part.  That  which  is  favorable  to  the 
party  should  not  be  rejected  merely 
because  it  is  favorable  to  him,  and  be- 
cause of  the  motives  which  may  have 
induced  him  to  make  it.  The  confes- 
sion should  be  taken  as  a  whole;  the 
time  and  circumstances  of  its  making, 
its  harmony  or  inconsistency  with  oth- 
er evidence,  and  the  motives  which 
may  have  operated  on  the  party  in 
making  it,  should  all  be  fairly  con- 
sidered by  the  jury.  Then,  without  re- 
gard to  whether  they  are  clearly  dis- 
proved or  not,  the  jury  should  credit 
all  which  they  iind  sufficient  reason 
for  crediting,  and  reject  all  which  they 
find  sufficient  reason  for  rejecting." 
See  to  the  same  effect  State  v.  Brinte 
(1904)  4  Penn.  (Del.)  651,  68  Atl.  258. 
In  The  Queen's  Case  (1820)  2  Brod. 
&  B.  284,  129  Eng.  Reprint,  976,  11 
Eng.  Rul.  Cas.  183,  Chief  Justice  Ab- 
bott, in  speaking  of  a  confession  made 
by  an  accused  in  a  conversation  and 
brought  forward  by  the  prosecution, 
said:  "The  conversations  of  a  party 
to  the  suit,  relative  to  the  subject-mat- 
ter of  the  suit,  are,  in  themselves,  evi- 
dence against  him  in  the  suit,  and,  if 
a  counsel  chooses  to  ask  a  witness  as 
to  anything  which  may  have  been  said 
by  an  adverse  party,  the  counsel  for 
that  party  has  a  right  to  lay  before 
the  court  the  whole  which  was  said 
by  his  client  in  the  same  conversa- 
tion ;  not  only  so  much  as  may  explain 
or  qualify  the  matter  introduced  by 
the  previous   examination,   but  even 


matter  not  properly  connected  with 
the  part  introduced  upon  the  previous 
examination,  provided  only,  that  it  re- 
late to  the  subject-matter  of  the  suit; 
because  it  would  not  be  just  to  take 
part  of  a  conversation  as  evidence 
against  a  party,  without  giving  to  the 
party  at  the  same  time  the  benefit  of 
the  entire  residue  of  what  he  said  on 
the  same  occasion." 

Parts  of  a  conversation  having  no 
reference  whatever  to  the  issue  on 
trial  are  not  admissible,  under  the  rule 
that  the  accused  is  entitled  to  the  en- 
tire conversation  connected  with  a 
confession.  "The  rule  means  only  that 
he  is  entitled  to  the  entire  conversation 
bearing  upon  the  subject  of  the  con- 
troversy." People  V.  Bowen  (1912) 
170  Mich.  129,  136  N.  W.  824.  See  to 
the  same  effect,  C!om.  v.  Campbell 
(1892)  155  Mass.  537,  80  N.  E.  72; 
State  V.  Sibley  (1918)  —  Mo.  — ,  207 
S.  W.  806. 

And  it  has  been  held  that  a  jury  is 
not  required  to  reject  all  of  a  confes- 
sion merely  because  part  of  a  conver- 
sation, in  no  way  material  to  questions 
involved,  has  been  omitted  from  the 
evidence.  Com.  v.  Antaya  (1904)  184 
Mass.  326,  68  N.  E.  831,  12  Am.  Crim. 
Rep.  135. 

In  State  v.  Lipscemb  (1901)  160  Mo. 
125,  60  S.  W.  1081,  it  appeared  that  the 
accused  said:  "Brown,  I  know  I  have 
robbed  you;  I  can't  help  it.  You  can 
put  me  behind  the  bars  ten  years,  and 
when  I  come  out  I  guess  I  would  do 
the  same  thing  again.  It  is  just  in 
me."  Brown  then  asked  him  what  he 
got,  and  he  said :  "By  God,  you  won't 
scare  me  into  telling  you  that."  The 
defendant  claimed  that  the  confession 
was  inadmissible,  because  the  entire 
conversation  was  not  given,  but  it  did 
not  appear  that  any  part  had  been  ex- 
cluded by  the  court.  In  holding  the 
confession  to  be  admissible,  the  court 
said:  "Defendant  did  not  even  take 
the  witness  stand,  as  he  had  the  right 
to  do,  and  deny  that  he  made  these 
statements,  or,  if  made,  that  it  was 
under  some  promise  of  immunity  or 
flattery  of  hope;  and  was  there  any 
evidence  from  any  other  source  tend- 
ing to  show  that  such  was  the  case; 
there  is,  therefore,  not  the  slightest 
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«ircamstance  upon  which  to  base  de- 
fendant's contention  upon  this  ques- 
tion." 

ft.  AppUeatlon  of  rule. 

In  People  v.  Navis  (1852)  3  Cal.  106, 
-a  witness  for  the  state  testified  on  his 
direct  examination  that  "the  defend- 
ant came  to  him  on  the  evening  that 
the  Indian  was  killed,  with  a  knife  in 
his  hand,  and  stated  that  he  had  killed 
"the  Indian;"  and  on  cross-examination 
he  was  asked :  "What  also  did  he,  the 
defendant,  say  at  that  time?"  To  this 
^luestion  the  counsel  for  the  people  ob- 
jected, and  the  court  sustained  the 
'Objection.  In  holding  the  exclusion  of 
the  question  error,  the  appellate  court 
said:  "Where  the  admission  or  con- 
fessioB  of  a  party  is  resorted  to  as 
evidence,  it  is  error  to  exclude  any 
portion  of  it  made  at  the  same  time  as 
the  part  which  is  related." 

In  Long  V.  State  (1857)  22  Ga.  40, 
A  witness  for  the  state  testified  that 
the  accused  was  in  possession  of  a 
horse,  when  the  witness  and  others  ar- 
rested him  on  suspicion,  and  that  he 
offered  to  sell  the  horse  to  the  wit- 
ness's father  for  $80.  On  cross-ex- 
amination, the  prisoner's  counsel 
asked  the  witness  to  state  all  that  was 
said  by  the  prisoner  at  the  time  he 
offered  to  sell  the  horse  for  $80,  to 
-which  question  the  state's  counsel  ob- 
jected, and  the  court  sustained  the 
objection.  On  appeal,  it  was  held  that 
the  objection  should  not  have  been 
■sustained,  and  that  the  evidence 
should  have  been  admitted  under  the 
sreneral  rule. 

In  Mullins  v.  Com.  (1882)  8  Ky.  L. 
Kep.  686,  evidence  was  introduced  to 
show  that  the  accused  confessed  that 
the  pistol  with  which  the  shooting  was 
done  was  his  pistol,  but  the  trial  court 
refused  to  allow  the  rest  of  the  con- 
versation to  be  admitted  unless  it 
touched  the  ownership  of  the  pistol. 
The  appellate  court  held  that  the 
"whole  conversation,  without  restrict 
tion,  should  have  gone  to  the  jury. 

In  State  v.  West  (1909)  24  S.  D. 
530,  124  N.  W.  751,  a  police  justice 
testified  that  certain  admissions  and 
confessions  were  made  to  the  defend- 
ant's mother  while  she  and  her  son 
were  in  the  sheriff's  office;  that  at  the 


time  the  mother  asked  her  son:  "Did 
you  have  intercourse  with  this  girl, 
as  it  says-  in  that  paper  there?"  (point- 
ing to  the  complaint) ;  that  the  ac- 
cused answered:  "I  did;"  that  the 
mother  then  asked:  "More  than 
once?"  to  which  the  son  answered: 
"Yes."  The  defendant  called  his 
mother  as  a  witness,  and  several  ques- 
tions were  asked  of  her  which  would 
tend  to  bring  out  the  entire  conversa- 
tion between  her  and  her  son.  These 
questions  were  objected  to,  and  the 
objections  were  sustained.  The  ap- 
pellate court  held  this  error,  saying: 
"This  was  clearly  error,  as  the  de- 
fense had  the  right,  either  by  cross- 
examination  of  the  state's  witness  or 
by  calling  its  own  witness,  to  bring 
before  the  jury  the  whole  of  this  con- . 
^▼ersation,  if  one  was  held." 

In  People  v.  Murphy  (1870)  39  Cal. 
62,  a  homicide  case,  the  accused  was 
sworn  as  a  witness  in  his  own  behalf, 
and  gave  his  version  of  the  affair,  and 
on  cross-examination  was  asked  if  he 
had  not  made  certain  statements  in  re- 
gard to  the  homicide,  which  apparently 
involved  material  admissions  against 
himself.  To  this  question  the  wit- 
ness answered:  "I  said  words  to  that 
effect,  but  not  exactly  in  that  way;" 
and  the  defendant's  attorney  after- 
wards asked  the  accused  to  state  the 
whole  conversation  he  had  at  the  time, 
and  connected  with  the  killing  of  the 
deceased.  This  question  was  objected 
to,  which  objection  was  sustained  by 
the  trial  court;  and  the  appellate 
court,  in  overruling  the  lower  court,- 
said:  "It  is  difiScuIt  to  understand 
how  this  ruling  of  the  court  can  be 
sustained.  The  portion  of  the  conver- 
sation which  had  been  drawn  out  tend- 
ed to  establish  most  material  admis- 
sions on  the  part  of  the  defendant,  and 
he  was  clearly  entitled  to  have  the 
exact  words  constituting  the  admis- 
sion stated,  if  that  were  possible,  and 
also  to  give  in  evidence  the  whole  con- 
versation relating  to  the  same  subject- 
matter.  The  fact  that  the  witness  was 
also  the  defendant  could  make  no  dif- 
ference in  the  operation  of  the  rule. 
Whether  it  be  considered  an  attempt 
to  prove  a  confession,  or  considered  as 
an  admission  made  on  the  trial,  its  ef- 
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feet  is  limited  by  the  language  used 
in  the  conversation  alluded  to ;  and  in 
either  case  it  was  plainly  the  right  of 
the  defendant  to  state  the  whole  con- 
versation upon  that  subject." 

In  Bishop  v.  State  (1910)  96  Miss. 
846,  42  So.  21,  the  accused  pleaded  in- 
sanity as  a  defense  to  a  charge  of 
homicide.  A  witness  was  asked  the 
following  question:  "I  will  get  you 
to  state  what  took  place — the  conver- 
sation between  you  and  Riddle  and 
Bishop  and  Travis — up  In  that  room  at 
the  depot,  at  that  time?"  The  ques- 
tion was  objected  to  by  the  state,  and 
the  objection  was  sustained.  The  ap- 
pellate court  held  that  the  ruling  was 
error,  and  said:  "All  that  was  said 
and  done  in  that  room  of  the  depot  at 
the  time  of  that  confession  was  plainly 
competent,  as  going  to  show,  not  only 
whether  the  confession  was  free  and 
voluntary,  but  also  to  show  whether 
the  defendant  was  sane  or  insane." 

The  rule  has  been  applied  where  an 
admission  of  the  accused  is  the  result 
of  his  answer  to  a  witness's  question, 
the  question  being  admissible  in  order 
to  explain  what  the  accused  said  in 
reply.  State  v.  Butler  (1914)  258  Mo. 
430,  167  S.  W.  509;  State  v.  Price 
(1908)  121  La.  Ann.  54,  46  So.  99. 

In  like  manner  what  a  third  person 
said  to  the  accused  at  the  time  of  the 
confession  may  be  admitted,  to  make 
intelligible  the  words  of  the  accused. 
Hendley  v.  State  (1917)  —  Ala-  — ,  76 
So.  904;  Powell  v.  State  (1912)  6  Ala. 
App.  75,  59  So.  580. 

Thus,  in  a  seduction  case,  it  ap- 
peared that  the  accused  was  asked  if 
he  "used  any  preventative,  or  any- 
thing to  protect  the  girl."  He  said 
"he  didn't,  he  took  it  straight."  The 
court  said:  "This  expression  would 
not  be  intelligible  without  the  entire 
connection  being  stated ;  but,  when  the 
whole  conversation  is  related,  it 
amounts  to  a  confession  of  illicit  in- 
tercourse." Gleason  v.  State  (1916) 
79  Tex.  Grim.  Rep.  185,  183  S.  W.  891. 
In  the  same  case,  a  statement  of  ac- 
cused that  "he  would  not  mind  marry- 
ing her  if  he  could  get  a  divorce;  if 
he  would  not  have  to  live  with  her," 
and  that  "if  he  had  to  marry  her  and 
live  with  her  he  would  rather  go  to 


the  pen,"  was  shown.  The  court  said: 
"This  statement,  when  in  the  light  of 
the  entire  conversation,  amounted  to 
an  admission  that  he  felt  legally  ob- 
ligated to  marry  the  girl,  and  is  cor- 
roborative of  her  statement  that  an 
engagement  to  marry  existed  between 
the  parties." 

In  Emery  v.  State  (1896)  92  Wis. 
146,  65  N.  W.  848,  the  state  was  al- 
lowed to  prove  a  conversation  between 
the  accused  and  the  sheriff,  in  which 
the  sheriff  said:  "I  am  satisfied  in 
my  own  mind  that  your  gun  did  the 
shooting;"  to  which  the  accused  re- 
plied: "It  looks  so,  don't  it?"  It  was 
objected  that  this  evidence  was  inad- 
missible, as  its  effect  was  to  introduce 
the  opinion  of  the  sheriff  as  to  whose 
gun  did  the  shooting.  The  appellate 
court  said:  "We  do  not  regard  the 
objection  as  tenable.  The  answer  of 
Emery  partook  of  the  nature  of  an  ad- 
mission, hence  was  proper  evidence 
against  him;  but  it  could  only  be  un- 
derstood in  connection  with  the  sher- 
iff's remark,  to  which  it  was  a  reply." 

In  Smith  v.  State  (1916)  80  Tex. 
Crim.  Rep.  221,  189  S.  W.  484,  it  ap- 
peared, in  a  prosecution  for  man- 
slaughter, that  the  court  admitted  a 
statement  of  the  defendant's  wife,  the 
nature  of  which  does  not  appear,  and 
his  reply :  "Oh,  go  back  to  the  house. 
I  have  done  nothing  but  kill  a  damned 
dog."  The  court  held  that  the  defend- 
ant's reply  was  admissible,  saying: 
"If  the  remark  of  the  wife  had  not 
been  necessary  to  make  plain  the  re- 
mark of  appellant,  her  remark  would 
not  have  been  admissible.  Certainly 
no  one  can  contend  but  that  the  re- 
mark of  appellant  was  admissible." 

IT.  AdmlHslon  of  exculpatory  statementa. 

a.  Bule  ttated. 

It  is  well  settled  that,  if  a  confes- 
sion is  made  under  such  circumstances 
as  to  authorize  its  admission  in  evi- 
dence, the  accused  is  entitled  to  have 
the  entire  conversation,  including  any 
exculpatory  or  self-serving  declara- 
tions connected  therewith,  also  ad- 
mitted. However,  it  is  for  the  jury 
to  say  what  weight  shall  be  given  to 
the  several  parts  of  the  statement,  as 
they  may   believe   that   part   which' 
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charges  the  prisoner,  and  reject  that 
which  tends  to  exculpate  him. 

Alabama. — Chambers  v.  State  (1855) 
26  Ala.  59;  William  t.  State  (1865)  39 
Ala.  532;  Parke  v.  Stote  (1872)  48 
Ala.  266;  Bums  v.  State  (1873)  49  Ala. 
370,  1  Am.  Crim.  Rep.  324;  McAdory 
V.  State  (1878)  62  Ala.  154;  Webb  v. 
State  (1893)  100  Ala.  47, 14  So.  865. 

Arkansas. — Frazier  v.  State  (1883) 
42  Ark.  70;  Williams  v.  State  (1901) 
69  Ark.  599,  65  S.  W.  108,  12  Am.  Crim. 
Rep.  110;  King  v.  Stete  (1915)  117 
Ark.  82,  173  S.  W.  862. 

California. — People  v.  Strong  (1866) 

30  Cal.  161;  People  v.  Yeaton  (1888) 
76  Cal.  416, 17  Pac.  544;  People  v.  Tug- 
well  (1915)  28  Cal.  App.  348,  152  Pac. 
740. 

Delaware. — See  the  reported  case 
(LowBEB  V.  State,  ante,  1014). 

Florida.— Thalheim  v.  State  (1896) 
88  Fla.  169,  20  So.  938. 

Georgia.— Myers  v.  State  (1895)  97 
6a.  76,  25  S.  E.  252. 

Iowa. — State  v.  Novak  (1899)  109 
Iowa,  717,  79  N.  W.  465.  • 

Kentucky.  —  McCandless  v.  Com. 
(1916)  170  Ky.  801,  185  S.  W.  1100. 

Loaisiana. — State  v.  Travis  (1887) 
39  La.  Ann.  366,  1  So.  817;  State  v. 
Johnson  (1896)  47  La.  Ann.  1226,  17 
So.  789. 

Massachusetts. — Com.  v.  Trefethen 
(1892)   157  Mass.  180,  24  L.R.A.  236, 

31  N.  E.  961. 

Michigan.- People  v.  Bowen  (1912) 
170  Mich.  129,  135  N.  W.  824. 

Missoari.— State  v.  Carlisle  (1874) 
57  Mo.  102;  State  v.  Napier  (1877)  66 
Mo.  462;  State  v.  Branstetter  (1877) 
66  Mo.  149;  State  v.  Curtis  (1879)  70 
Mo.  694. 

North  Cartdina. — State  v.  Patterson 
(1869)  63  N.  C.  520. 

Ohio.— Blackburn  v.  State  (1872)  23 
Ohio  St.  146;  Morehead  v.  State  (1877) 
84  Ohio  St.  212. 

Oregon.— State  v.  Porter  (1897)  32 
Or.  135,  49  Pac.  964. 

Texas.— Jones  v.  State  (1854)  13 
Tex.  168,  82  Am.  Dec.  550;  Conner  v. 
State  (1870)  34  Tex.  669;  Shackelford 
V.  State  (1875)  43  Tex.  138;  Riley  v. 
State  (1878)  4  Tex.  App.  538;  Shrivers 
V.  State  (1879)  7  Tex.  App.  450;  Pharr 
V.  State  (1879)  7  Tex.  App.  472;  Sager 


v.  State  (1881)  11  Tex.  App.  110;  Har- 
rison v.  State  (1886)  20  Tex.  App. 
387,  54  Am.  Rep.  529;  Bonnard  v.  State 
(1888)  25  Tex.  App.  173,  8  Am.  St. 
Rep.  431,  7  S.  W.  862,  7  Am.  Crim.  Rep. 
462;  Jones  v.  State  (1890)  29  Tex. 
App.  20,  25  Am.  St.  Rep.  716,  13  S.  W. 
990. 

Utah. — State  v.  Romeo  (1912)  42 
Utah,  46,  128  Pac.  530. 

Virginia.— Brown  v.  Com.  (1838)  9 
Leigh,  633,  33  Am.  Dec.  263. 

Wisconsin.  —  Griswold  v.  State 
(1869)  24  Wis.  144. 

Wyoming.  —  Mortimore  v.  State 
(1916)  24  Wyo.  462,  161  Pac.  766. 

England. — The  Queen's  Case  (1820) 
2  Brod.  &  B.  284,  129  Eng.  Reprint, 
976,  22  Revised  Rep.  662,  11  Eng.  Rul. 
Cas.  183. 

Canada.— Rex  v.  Martin  (1905)  9 
Ont.  L.  Rep.  218,  2  B.  R.  C.  336,  4  Ann. 
Cas.  912. 

Thus,  in  People  v.  Bowen  (1912) 
170  Mich.  129, 135  S.  W.  824,  the  court 
said:  "Where  admissions  of  the  ac- 
cused are  offered,  he  has  a  right  to 
have  the  whole  conversation  admitted, 
whether  the  same  consists  of  self-serv- 
ing statements  or  not;  the  test  being 
whether  they  form  a  part  of  the  con- 
versation proved  by  the  people."  See 
to  the  same  effect.  Com.  v.  Trefethen 
(1892)  157  Mass.  180,  24  L.R.A.  236, 
31  N.  E.  961;  Com.  v.  Russell  (1893) 
160  Mass.  8,  35  N.  E.  84. 

In  Webb  v.  State  (1893)  100  Ala.  47, 
14  So.  865,  it  was  said :  "The  state  is 
not  required  in  the  first  instance  to 
bring  out  an  entire  confession  or  con- 
versation; but  if  any  part  is  intro- 
duced by  the  state,  the  defendant  is 
entitled,  on  cross-examination,  to 
bring  out  all  that  was  said  at  the  time, 
which  explained,  qualified,  or  threw 
any  light  upon  the  part  introduced  by 
the  state." 

In  Mortimore  v.  State  (1916)  24 
Wyo.  452,  161  Pac.  766,  the  court  said: 
"When  a  confession  is  offered  and  ad- 
mitted, the  defendant  is  entitled  to 
have  all  that  was  said  at  the  time  in- 
troduced in  evidence,  including  excul- 
patory statements.  And  that  a  state- 
ment directly  involving  guilt  does  not 
lose  its  character  as  a  confession, 
from  the  fact  that  it  was  accompanied 
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by  statements  of  an  exculpatory  na- 
ture, seems  to  be  conceded  or  recog- 
nized in  the  many  cases  applying  the 
rule  as  to  confessions,  to  such  state- 
ments, without  referring  to  the  dis- 
tinction between  a  mere  admission  and 
a  confession.  The  jury  may  believe 
the  inculpatory  statement  and  disbe- 
lieve what  the  defendant  said,  on  the 
same  occasion,  in  his  own  favor." 

In  Brown  v.  Com.  (1838)  9  Leigh 
(Va.)  633,  33  Am.  Dec.  263,  it  was 
said:  "When  the  confession  of  a 
party,  either  in  a  civil  or  criminal  case 
(for  the  rule  is  the  same  in  both),  is 
given  in  evidence,  the  whole,  as  well 
that  part  which  makes  for  him  as  that 
which  is  against  him,  must  be  taken 
together,  and  go  to  the  jury  as  evi- 
dence in  the  case.  But,  like  other  evi- 
dence, it  must  be  weighed,  and  be- 
lieved or  disbelieved,  in  whole  or  in 
part,  as  reason  may  decide.  The  jury 
cannot,  by  a  mere  arbitrary  exercise 
of  the  will,  take  a  part  to  be  true,  and 
reject  the  residue.  If,  therefore,  there 
be  nothing  in  the  case  warranting 
such  a  discrimination,  the  whole  must 
be  taken  to  be  true." 

In  State  v.  Curtis  (1879)  70  Mo.  594, 
it  was  said:  "In  considering  what 
the  defendant  said  after  the  fatal 
stabbing,  the  jury  must  consider  it  all 
together.  The  defendant  is  entitled 
to  the  benefit  of  what  he  said  for  him- 
self, if  true,  as  the  state  is  anything 
he  said  against  himself  in  any  conver- 
sation proved  by  the  state.  What  he 
said  against  himself  in  any  conversa- 
tion the  law  presumes  to  be  true,  be- 
cause against  himself;  but  what  he 
said  for  himself  the  jury  are  not  bound 
to  believe,  because  said  in  a  conversa- 
tion proved  by  the  state ;  they  may  be- 
lieve or  disbelieve  it,  as  it  is  shown  to 
be  true  or  false  by  all  the  evidence  in 
the  case." 

In  Griswold  v.  State  (1869)  24  Wis. 
144,  the  following  charge  to  the  jury 
was  held  to  state  correctly  the  law: 
"Where  one  part  of  a  statement  incul- 
pates the  defendant,  and  another 
would  excuse  him,  the  whole  statement 
must  be  considered  by  the  jury,  but 
they  are  not  bound  to  give  equal  credit 
to  both  branches,  of  the  statement; 
but,  if  the  other  evidence  requires  it. 


the  jury  may  believe  the  confession  of 
guilt,  and  reject  that  part  of  the  state- 
ment exculpating  the  accused." 

In  McGandless  v.  Com.  (1916)  170 
Ky.  301,  185  S.  W.  IIOO.  it  was  held 
to  be  error  to  exclude  that  part  of  the 
conversation  in  which  the  accused 
stated  that  he  had  shot  the  deceased 
because  it  was  necessary  to  save  him- 
self. The  court'said :  "The  other  rea- 
son why  it  was  error  to  exclude  the. 
statement  of  appellant  that  deceased 
was  attempting  to  shoot  him  is,  that 
it  is  a  part  of  the  conversation  which 
the  prosecution  proved  as  an  admis- 
sion of  the  appellant.  It  would  be 
manifestly  unfair  to  appellant  to  pick 
out  the  incriminating  words  in  the 
conversation,  and  put  them  in  evi- 
idence  against  him,  and  exclude  the 
remainder  of  the  conversation,  in 
which  he  explains  the  incriminating 
statement." 

In  Burns  v.  State  (1873)  49  Ala.  870, 
1  Am.  Grim.  Rep.  324,  it  appeared 
that,  when  the  accused  stated  to  the 
witness  that  he  had  shot  the  deceased, 
he  also  said :  "And  I  fear  I  have  killed 
him.  I  would  not  have  done  it  for  the 
world,  but  he  was  trying  to  kill  me, 
and  I  couldn't  help  shooting  him." 
The  state  objected  to  the  admission  of 
this  evidence,  and  the  trial  court  sus- 
tained the  objection;  and  the  appel- 
late court,  in  discussing  the  admis- 
sibility of  the  evidence,  said:  "The 
prisoner  offered  to  prove  exculpatory 
declarations  made  by  him  when  he  re- 
turned to  the  stillhouse  after  the 
shooting,  which  the  court  excluded. 
The  "bill  of  exceptions  does  not  inform 
us  whether  these  declarations  formed 
part  of  the  conversation  of  which  the 
state  gave  evidence,  or  whether  they 
were  made  in  another  and  subsequent 
conversation.  Of  course,  we  cannot 
say  that  the  court  erred  in  rejecting 
them.  It  may  be  proper  for  us  to  re- 
peat the  rule  by  which  the  court 
should  be  governed  in  determining  the 
admissibility  of  this  evidence.  The 
prisoner  cannot  give  in  evidence  his 
own  declarations,  unless  they  form 
part  of  the  res  gestae;  but  if  the  state 
gives  evidence  of  his  confessions,  dec- 
larations, or  admissions,  it  is  his  right 
to  lay  before  the  jury  all  that  he  said 
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at  the  time,  referring  to  the  killing 
and  the  circumstances  attending  it. 
It  is  the  province  of  the  jury  to  deter- 
mine the  credibility  and  weight  of  the 
declaration  or  confession.  The  jury 
must  weigh  the  whole,  rejecting  no 
part  unless  for  some  safficient  reason ; 
but  they  may,  in  the  exercise  of  their 
judgment,  give  more  credence  to.  one 
part  than  to  another,  or  may  deny 
credence  to  a  part,  or  to  the  whole." 

In  Williams  v.  State  (1901)  69  Ark. 
599,  66  S.  W.  103,  12  Am.  Crim.  Rep. 
110,  the  accused,  on  the  cross-exami- 
ation  of  a  witness  to  whom  he  had 
confessed  the  commission  of  a  homi- 
cide, offered  to  prove  what  he  stated 
was  his  reason  for  committing  the 
crime.  The  state  objected  to  the  ad- 
mission of  this  evidence,  and  the  trial 
conrt  sustained  the  objection.  The 
appellate  court,  however,  held  that  the 
exclusion  of  the  evidence  was  error, 
and  said:  "It  is  objected  also  by  the 
defendant  that  the  court,  having  ad- 
mitted the  testimony  of  M.  L.  Sanders 
that  the  defendant  confessed  to  him 
that  he  killed  old  man  Charles  Wil- 
liams, should  also  have  admitted  the 
statements  of  defendant  to  witness, 
giving  his  reasons  for  killing  the  old 
man;  and  its  refusal  to  admit  this 
testimony  was  error.  In  this,  also,  we 
are  of  opinion  that  defendant's  con- 
tention should  be  sustained.  There 
has  been  much  discussion  among  ju- 
rists as  what  part  of  the  confession 
should  be  offered  in  evidence  by  the 
plaintiff,  and  what  part  by  the  de- 
fendant, and  at  what  stage  of  the  trial 
each  part  shoald  be  presented;  but 
there  is  no  difference  among  them  on 
the  proposition  that  the  whole  of  the 
confession  should  be  admitted;  at 
least,  so  much  of  the  statement  includ- 
ing it  as  is  relevant." 

In  State  v.  Travis  (1887)  39  La. 
Ann.  356,  1  So.  817,  it  appeared  that  a 
witness  on  the  stand  was  relating  a 
conversation  between  himself  and  one 
of  the  accused,  and,  after  testifying 
to  a  statement  made  to  him  by  the  ac- 
cused, was  about  to  give  the  accused's 
reply,  when  the  reply  was  objected  to 
AS  irrelevant.  The  appellate  court,  in 
folding  that  it  was  proper  to  give  the 
entire  conversation,  said:  "There  is 
2  A.L.R.— 66. 


no  rule  of  law  that  excludes  the  reply 
of  a  witness  to  a  question,  proposition, 
or  remark  of  an  accused.  If  such  re- 
ply, or  the  fact  or  statement  embr&ced 
in  it,  is  silently  or  expressly  ac- 
quiesced in,  it  may  be  just  as  legiti- 
mately used  against  the  accused,  and 
affect  him,  as  if  the  words  were  spoken 
by  himself." 

In  State  v.  Branstetter  (1877)  65 
Mo.  149,  the  state  put  the  sheriff  on 
the  stand,  and  he  testified  as  follows: 
"Defendant  came  into  my  custody 
about  five  minutes  after  the  shooting. 
I  asked  him  why  he  had  shot  Lowry. 
He  said  he  dfd  not  know  why  he  had 
done  it;  and  defendant  continued  to 
talk  about  the  matter,  when  Esquire 
Brashears  told  him  not  to  talk  so 
much,  or  not  talk  about  the  matter. 
I  then  took  defendant  to  Esquire 
Brashears's  house.  He  continued  to 
talk  all  the  way  down  there.  We  ate 
supper  together,  and  after  an  hour  or 
so  defendant  and  I  went  to  bed.  De- 
fendant was  talking  about  the  matter 
all  the  time,  from  the  time  I  asked  him 
why  he  had  shot  Lowry  until  we  went 
to  bed."  On  cross-examination,  he 
said :  "This  conversation  between  die- 
fendant  and  myself,  he  doing  the  most 
of  the  talking,  was  continued  with 
but  little  interruption  from  the  time 
I  asked  him  why  he  shot  Lowry  until 
we  went  to  bed.  After  Brashears  told 
him  not  to  talk,  the  defendant  con- 
tinued the  conversation  about  the 
shooting  as  we  went  along  the  street 
to  Brashears's  house."  The  defense 
asked  what  else  defendant  said  about 
the  shooting  of  Lowry,  but  the  court 
sustained  an  objection  to  the  witness 
testifying  to  any  of  the  conversation, 
except  that  which  passed  before 
Brashears  told  defendant  not  to  talk 
about  the  matter.  The  appellate  court 
held  this  to  be  error,  saying:  "Al- 
though Brashears  told  him  not  to  talk 
about  the  matter,  he  did  not  cease  to 
talk  in  answer  to  the  sheriff's  ques- 
tion ;  and  the  state  had  no  right  to  call 
for  a  portion  of  his  statement,  and 
have  that  excluded  which  followed 
Brashears's  warning.  If  he  had  ceased 
to  talk  when  Brashears  told  him  to  do 
so,  and  thus  broke  off  an  explanation 
of  the  killing  he  was  making  to  the 


Digitized  by 


Google 


1026 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.B2 


8heri£f,  it  was  error  to  admit  that  frag- 
ment of  the  conversation  which  pre- 
ceded the  interruption  by  Brashears. 
If,  on  the  contrary,  he  did  not  heed  the 
interruption,  but  continued  the  con- 
versation, the  defense  was  entitled  to 
all  he  said  in  answer  to  the  sheriff's 
inquiry;  so  that  error  was  committed, 
in  either  view  of  the  question." 

In  Morrow  v.  State  (1874)  48  Ind. 
432,  it  was  held  to  be  error  to  exclude 
an  accused  from  testifying  to  what  he 
said,  in  a  whispered  conversation  with 
the  widow  of  the  man  he  was  accused 
of  killing,  two  days  after  the  homicide, 
where  the  state  had  put  the  fact  of 
the  conversation  in  evidence.  The 
court  said:  "It  is  exceedingly  unjust 
to  an  accused  party  to  admit  his  act 
in  evidence,  and  to  allow  it  to  be  in- 
sisted that  the  act  is  one  of  criminality 
or  evidence  of  criminality,  and  at  the 
same  time  to  exclude  what  was  said 
by  the  accused,  at  the  time  of  and  con- 
nected with  the  act,  in  explanation  of 
its  character.  The  naked  act  may  im- 
port or  be  construed  as  importing 
criminality,  when,  taken  in  connection 
with  what  was  said,  it  may  be  innocent 
or  even  commendable.  It  must  be 
seen,  on  a  moment's  reflection,  that 
what,  in  this  case,  was  produced  by 
the  officer  of  the  state  as  an  inculpa- 
tory fact,  would,  if  accompanied  by 
the  words  sought  to  be  proved  by  the 
defendant,  have  been  at  once  rendered 
innocent  and  harmless.  It  would  be 
no  more  unjust  to  the  defendant,  in 
such  a  case,  to  permit  the  state's  attor- 
ney to  prove  such  part  of  a  conversa- 
tion of  the  defendant  as  tended  to 
make  out  the  state's  case,  and  exclude 
the  residue  because  it  was  favorable 
to  the  defendant." 

In  Pharr  v.  State  (1879)  7  Tex.  App. 
472,  the  court,  in  referring  to  the  testi- 
mony, said:  "The  whole  defense  of 
the  defendant  rested  on  the  fact  that 
he  had  said  he  had  killed  the  deceased, 
but  did  it  in  self-defense,  coupled  with 
that  other  portion  of  the  same  state- 
ment, drawn  out  on  the  cross-examina- 
tion of  the  witness  who  testified  to  it, 
and  which,  coming  as  it  did,  was 
legitimate  testimony  to  go  to  the  jury, 
to  the  effect  that  when  the  deceased 
said  he  would  kill  the  defendant  he 


was  attempting  to  get  his  pistol,  when 
the  defendant  raised  his  gun  and 
fired." 

In  Riley  v.  State  (1878)  4  Tex.  App, 
5S8,  a  witness  testified  to  the  follow- 
ing: "I  saw  the  defendant  after  Mc- 
Peak  was  killed.  ...  I  met  hint 
in  the  woods,  and  had  a  conversation 
with,  him  at  this  time.  He  said :  'JohUr 
I  had  to  kill  McPeak  to  keep  him  from 
killing  me.'  That  is  the  substance  of 
our  conversation."  The  court  held 
that  the  evidence  was  properly  adraia^ 
sible  under  the  rule. 

In  Jones  v.  State  (1890)  29  Tex. 
App.  20,  25  Amu  St.  Rep.  715,  13  S.  W. 
990,  the  accused  was  convicted  of  mur- 
der, mainly  on  his  admissions  made 
soon  after  the  homicide,  he  stating^ 
that  he  killed  the  deceased  in  self- 
defense.  On  the  trial,  his  counsel  re- 
quested a  special  instruction  as  fol- 
lows: "When  the  admissions  or  con- 
fessions of  a  party  are  introduced  in 
evidence  by  the  state,  then  the  whole 
of  the  admissions  or  confessions  are 
to  be  taken  together,  and  the  state  is. 
bound  by  them  unless  they  are  shown 
by  the  evidence  to  be  untrue.  Such 
admissions  or  confessions  are  to  be 
taken  into  consideration  by  the  jury  as 
evidence,  in  connection  with  all  the 
other  facts  and  circumstances  of  the 
case."  This  instruction  was  refused, 
and  the  defendant  reserved  a  bill  of 
exceptions.  On  appeal,  the  court  said : 
"We  think  that,  under  the  facts  of 
this  case,  the  instruction  was  per- 
tinent, correct  in  principle,  and  should 
have  been  given.  We  do  not  wish  to- 
be  understood  as  holding  that  in  all. 
cases  where  the  admissionjs  or  confes- 
sions of  a  defendant  are  admitted  in. 
evidence  against  him  that  it  is  neces- 
sary to  give  such  or  a  similar  instruc- 
tion to  the  jury.  What  we  decide  is- 
that  in  this  case,  in  which  the  crim- 
inating evidence  consists  almost  en- 
tirely of  defendant's  admission  that  h& 
killed  the  deceased,  the  instruction 
should  have  been  given,  in  view  of  the 
fact  that  the  exculpatory  portion  of 
defendant's  statements  about  the 
homicide  were  not  shown  by  the 
state's  evidence  to  be  untrue.  We  are 
of  the  opinion,  howevef,  that  in  all 
cases,  where  admissions  and  confes- 
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sions  of  a  defendant  are  admitted  in 
ervidence  against  him,  and  snch  admis- 
sions contain  excnlpatoiy  or  mitigat- 
ing statements,  it  would  be  proper  and 
jaat  to  the  defendant  to  instract  the 
jary  as  ^ras  requested  in  this  case." 
See  also  Gibson  v.  State  (1908)  68 
Tex.  Crim.  Rep.  849,  110  S.  W.  41. 
<  In  Conner  t.  State  (1870)  34  Tex. 
669,  the  state  proved  by  two  witnesses 
that  in  the  morning,  before  the  de- 
ceased and  the  defendant  had  left 
their  bedroom,  a  pistol  shot  was  heard 
in  the  room,  and  instantiy  the  defend- 
ant ran  out,  exclaiming  to  the  wit> 
nesses:  "Oh,  my  God  I  I  have 
killed  my  darling,"  and,  on  being 
asked  how  it  occurred,  said:  "Acci- 
dentally." The  trial  court,  in  com- 
menting on  the  confession  of  the 
accused,  gave  the  following  instruc- 
tion to  the  jury:  "If  what  is  said  in 
his  own  favor  is  not  contradicted  by 
evidence  offered  by  the  prosecution, 
nor  is  improbable  in  itself,  it  will  nat- 
nrally  be  believed  by  the  jury;  but 
they  are  not  bound  to  give  weight  to 
it  on  that  account."  The  appellate 
court  held  this  instruction  to  be  er- 
roneous, saying:  "We  apprehend  that 
the  rule  of  law  which  requires  the 
jury  to  give  weight  to  what  is  said  by 
the  prisoner  in  his  own  favor,  if  not 
conlradicted  by  other  evidence,  nor 
improbable  in  itself,  is  too  well  settled 
to  admit  of  change  or  qualification. 
Roscoe,  in  his  Criminal  Evidence,  66, 
states  the  doctrine  in  these  words: 
'There  is  no  doubt  that  if  the  prose- 
cutor uses  the  words  of  the  prisoner, 
he  must  take  the  whole  of  it  together, 
and  cannot  select  one  part  and  leave 
another;  and  if  there  be  no  evidence 
incompatible  with  it,  the  declarations 
so  adduced  must  be  taken  as  true.' 
This  meets  the  very  point  in  question 
— ^that  the  jury  may  not  deny  the  prop- 
er weight  to  what  is  uncontradicted 
and  probable  in  itself.'" 

In  Harrison  v.  State  (1886)  20  Tex. 
App.  387,  64  Am.  Rep.  629,  it  was  held 
to  be  error  to  exclude  that  part  of  a 
defendant's  confession  wherein  he 
said,  "I  had  to  do  it  to  save  myself, 
or  to  protect  myself,"  and,  "I  done  it 
to  protect  my  wife  and  child." 

In  Frazier  v.  State  (1883)  42  Axfc. 


70,  the  state  introduced  in  evid«ice  a 
voluntary  confession  made  by  the  ac- 
cused at  an  inquest  The  accused  of- 
fered to  prove,  by  the  justice  of  the 
peace  who  held  tiie  inquest,  all  that 
he.  said  in  his  confession ;  that,  among 
other  things,  he  had  stated  that  when 
h«  fired  the  first  shot  he  did  not  know 
that  he  was  shooting  at  the  deceased; 
that  after  he  had  shot  theT  last  time  he 
surrendered  himself  to  the  custody  of 
the  justice,  and  that  when  he  fired 
the  second  shot  he  heard  a  noise,  and 
was  afraid  that  the  person  might 
shoot  him.  The  court  excluded  this 
evidence,  to  which  the  defendant  ex- 
cepted; and  the  appellate  court  in 
holding  the  evidence  to  be  admissible 
said:  "The  state  having  introduced 
the  confession  of  appellant,  all  that 
he  said  at  the  time  was  competent,  and 
he  had  the  right  to  prove  any  part  of 
the  confession  <nnitted  in  the  evidence 
of  the  state." 

In  People  v.  Tugwell  (1916)  28  CaL 
App.  848,  162  Pac.  740,  tiie  following 
facts,  as  stated  by  the  court,  ap- 
peared: Mr.  Ford  testified  that,  as 
the  interview  between  himself  and  the 
defendant  was  closing,  the  defendant 
said:  "I  want  to  see  Phil  Kennedy 
and  shake  hands  with  him,"  and  that 
"w«  took  him  upstairs  to  the  cell 
where  Phil  Kennedy  was  confined." 
Defendant's  counsel  then  asked  Ford: 
"What  did  you  do  after  you  reached 
the  cell  where  Mr.  Kennedy  was  con- 
fined?" Objection  to  l^is  was  sus- 
tained, on  the  ground  that  the  ques- 
tion related  to  a  different  time  and 
place  than  the  testimony  given  on  di- 
rect examination.  The  next  question 
was  whether  or  not,  in  the  jail,  and 
within  five  minutes  after  this  state- 
ment which  the  witness  had  just  read 
to  the  jury,  the  defendant  was  asked 
by  Mr.  Ford:  "Are  you  guilty  of  the 
murder  of  this  woman?"  And  he  said: 
"No,  I  am  not.  What  I  have  just  said, 
it  is  all  a  lie;  it  is  a  frame-up.  I 
didn't  kill  her."  Objection  was  made 
to  this  question,  and  after  some  dis- 
cussion counsel  for  defendant  asked: 
"Was  there  any  further  conversation 
after  you  did  get  up  there?"  Objec- 
tion to  this  question  was  sustained, 
apparently  on  the  ground  that  the 
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matter  was  not  ero8s<examination,  nor 
part  of  the  preceding  conversation. 
The  defendant,  as  a  witness  in  his 
own  behalf,  testified  to  this  latter 
statement,  and  offered  to  show  the 
same  facts  by  two  other  witnesses  who 
were  present  at  Kennedy's  cell.  6b- 
jections  to  this  offered  corroborating 
testimony  were  sustained.  The  court 
said:  "The  rule  is,  it  must  be  ad- 
mitted, that  when  one  part  of  a  state- 
ment made  by  a  defendant  has  been 
introduced  as  evidence  against  him, 
it  is  his  right  to  have  in  evidence  the 
entire  statement,  including  any  part 
of  his  declaration  that  would  be  in  his 
favor.  The  facts  above  set  forth  do 
not  show  any  substantial  break  in 
continuity  of  the  interview  between 
Ford  and  the  defendant,  until  after 
they  had  adjourned  to  the  cell  of  Ken- 
nedy. The  evidence  rejected  was  not 
part  of  a  separate  transaction,  but  was 
undoubtedly  a  part  of  the  same  trans- 
action, which  had  been  very  elaborate- 
ly described  in  the  Ford  testimony. 
It  follows  that  the  court's  rulings  in 
this  matter  were  erroneous." 

In  People  v.  Yeaton  (1888)  76  Cid. 
415,  17  Pac.  644,  the  following  facts, 
as  stated  by  the  court,  appeared: 
"One  oif  the  confessions  introduced 
was  a  letter  written  by  defendant, 
when  in  jail,  to  Mrs.  Ludwig.  Defend- 
ant testified  that  this  letter  was  writ- 
ten at  the  request  and  advice  of  her 
mother,  who  visited  her  at  the  jail' 
with  one  Mr.  Oxendine,  and  told  her 
that  she  (her  mother)  had  consulted 
an  attorney,  who  had  advised  the  writ- 
ing of  the  letter.  In  connection  With 
this  matter,  defendant  offered  to  prove 
by  her  own  testimony,  and  by  the  tes- 
timony of  her  mother  and  said  Oxen- 
dine,  whom  she  called  to  the  witness 
stand  for  that  purpose,  that  at  that 
conference  she  told  her  mother  and 
Oxendine  that  she  was  entirely  inno- 
cent of  the  alleged  crime."  This  testi- 
mony was  rejected,  and  the  appellate 
court,  in  holding  it  admissible,  said: 
"Under  the  circumstances,  this  con- 
ference and  the  writing  of  the  letter 
should  be  considered  as  one  transac- 
tion, and  should  all  have  gone  to  the 
jury." 


b.  IiimiUMon  of  rule. 

To  be  admissible  in  evidence,  how- 
ever, it  must  clearly  appear  that  the 
exculpatory  or  self-serving  statonents 
were  made  in  the  same  coafession  or 
conversation  sought  to  be  introduced 
in  evidence,  and  were  not  made  on  oth- 
,  er  or  separate  occasions,  or  to  other 
witnesses.  Morrow  v.  State  (1874)  48 
Ind.  482;  State  v.  Gunter  aSTS)  SO 
La.  Ann.  686;  State  v.  Johnson  (1883) 
36  La.  Ann.  968;  State  v.  Rutledge 
(1886)  87  La.  Ann.  878;  State  v.  Jones 
(1896)  47  La.  Ann.  1624,  18  So.  616; 
State  V.  Thompson  (1906)  116  La.  829, 
41  So.  107;  Alfred  v.  State  (1869)  37 
Miss.  296;  People  v.  Green  (1845)  1 
Parte.  Crim.  Rep.  (N.  Y.)  11;  Stete  v. 
Gates  (1902)  28  Wash.  689,  69  Pac. 
386. 

In  State  v.  Johnson  (1883)  36  La. 
Ann.  968,  the  court  stated  the  rule  as 
follows:  "The  rule  is  undoubted  that, 
when  confessions  or  statements  of  an 
accused  are  offered,  they  must  go  in 
all  together;  but  that  only  applies  to 
declarations  made  at  one  time,  or  hav- 
ing some  connection  with  each  other." 

Thus,  in  State  v.  Gunter  (1878)  30 
La.  Ann.  686,  the  trial  court  refused 
to  receive  the  evidence  of  a  witness 
offered  by  the  accused  to  prove  excul- 
patory statements,  made  at  a  different 
time,  And  to  a  person  other  than  the 
witness  who  had  given  evidence  for 
the  state  of  certain  confessions  made 
by  the  same  party  in  regard  to  the 
homicide.  The  appellate  court  sus- 
tained the  ruling,  saying:  "The  ac- 
cused had  a  right  to  have  offered  the 
whole  of  the  confessions  made  at  the 
same  time  with  those  offered  by  the 
state,  whether  made  to  the  same  per- 
son or  not,  if  we  can  conceive  of  such 
a  case;  but  he  had  no  right  to  offer 
on  his  own  behalf  declarations  made 
by  him  in  his  own  favor  at  a  different 
time  from  those  offered  by  the  state, 
no  matter  to  whom  made.  No  connec- 
tion is  shown  between  the  confessions 
or  admissions  received  and  those  re- 
jected." 

In  State  v.  Jones  (1895)  47  La.  Ann. 
1624,  18  So.  616,  it  appeared  that  the 
accused  made  certain  self-serving  dec- 
larations to  a  witness  some  eight  or 
ten  days  after  his  confession.    These, 
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it  was-  held,  were  properly  excluded, 
the  court  saying:  "If  these  declara- 
tions had  been  made  at  the  time  that 
the  confession  was  made,  then  they 
should  have  been  admitted  as  part  of 
said  eonf  esdion ;  but  having  been  made 
long  subsequent  thereto,  they  were 
clearly  objectionable,  and  they  were, 
therefore,  excluded." 

In  Alfred  v.  State  (1869)  87  Hiss. 
296,  it  appeared  that  a  slave  confessed 
to  a  stranger  that  he  had  killed  an 
overseer,  and  shortly  after  his  mas- 
ter's arrival  repeated  to  him  the  con- 
fession, stating,  as  his  reason  for  the 
homicide,  that  the  overseer  had  rav- 
ished his  wife.  The  court  held  that 
the  second  confession  was  inadmis- 
sible. 

In  Texas,  however,  a  statute  (£ode 
Grim.  Proc.  art.  751)  expands  the  com- 
mon-law rule,  and  does  not  restrict 
the  ocplanatory  conversation  or  decla- 
ration to  the  time  when  the  conversa- 
tion sought  to  be  explained  occurred; 
but  extends  the  rule  so  as  to  render 
such  statements  admissible,  if  neces- 
sary to  a  full  understanding  of,  or  to 
explain,  the  statements  introduced  in 
evidence  by  the  adverse  party,  al- 
though they  may  have  transpired  at  a 
different  time,  and  at  a  time  so  remote 
as  not  to  be  admissible  as  res  gestae. 
Greene  v.  State  (1886)  17  Tex.  App. 
896;  Harrison  v.  State  (1886)  20  Tex. 
App.  S88,  54  Am.  Rep.  529. 

Where  inculpatory  statements  were 
improperly  obtained  and  were  not  le- 
gally admissible  in  evidence,  it  has 
been  held  that  the  accused  cannot  put 
in  evidence  any  exculpatory  declara- 
tions made  in  connection  therewith. 
Myers  v.  State  (1895)  97  6a.  76,  26  S. 
E.  252. 

///.  ConfeseUm  ahowino  commieMoH   of 
other  offenses. 

It  has  generally  been  held  that,  in 
proving  a  confession,  the  prosecution 
may  introduce  parts  of  the  conversa- 
tion which  show,  or  indicate,  that  the 
accused  has  committed  other  and 
separate  offenses,  where  such  ad- 
missions are  inseparably  connected 
with  the  confession  of  the  crime 
charged.  Watts  v.  State  (1911)  8  Ga. 
App.  694,  70  S.  E.  46;  Gore  v.  People 
(1896)  162  111.  269,  44  N.  E.  500;  State 


V.  Underwood  (1881)  75  Ma  280;  Bode 
V.  SUte  (1907)  80  Neb.  74,  118  N.  W. 
996;  People  v.  Loomis  (1904)  178  N. 
Y.  400,  70  N.  E.  919;  People  v.  Rogers 
(1908)  192  N.  Y.  881,  86  N.  E.  186,  16 
Ann.  Gas.  177;  State  v.  Poole  (1906) 
42  Wash.  192,  84  Pac  727;  Stote  v. 
Dalton  (1906)  48  Wash.  278,  86  Pac. 
690. 

Thus,  in  People  v.  Loomis  (1904) 
178  N.  Y.  400,  70  N.  E.  919,  the  court 
recognized  and  asserted  the  doctrine 
that  there  are  "cases  in  which  a  con- 
fession, relevant  and  competent  as  to 
the  crime  charged,  is  not  rendered  in- 
admissible because  it  also  necessarily 
relates  to  another  crime;"  and  that 
there  are  cases  where  "each  part  of  a 
conversation*  is  so  essentially  inter- 
woven with  every  other  part  that  a 
confession  of  the  crime  charged  can- 
not be  proved,  without  admitting  evi- 
dence of  the  "whole  transaction."  But 
the  court  went  on  to  say  that  "in  such 
a  case  the  extraneous  matter,  if  it 
tends  to  incriminate  the  defendant, 
should  not  be  taken  as  a  substantive 
fact,  and  should  only  go  to  the  jury 
under  cautionary  instructions  from 
the  court."  ' 

In  Gore  ▼.  People  (1896)  162  IlL 
269,  44  N.  E.  600,  the  court  said:  "Ob- 
jection was  made  to  the  admission  of 
evidence,  showing  defendant  made 
stat«nents  as  to  the  commission  by| 
him  of  other  crimes  than  that  for. 
which  he  wm  on  trial.  Evidence  of 
confession  of  other  crimes  is  not  ad-| 
missible  as  a  substantive  fact.  But  it^ 
appears,  when  the  confession  by  de-' 
fendant  as  to  the  crime  charged  was 
made,  he  also  admitted  in  the  same 
conversation  that  he  had  committed 
the  other  crimes  referred  to;  and 
when  the  witness  was  called  upon  to 
give  defendant's  confession,  he  stated 
all  defendant  said  at  that  time  as  a 
part  of  an  inseparable  admission  or 
confession.  The  court  correctly  in- 
structed the  jury  as  to  the  purpose  for 
which  such  statements  were  admitted, 
and  cautioned  them  not  to  consider 
the  statements  as  to  other  crimes  as 
evidence  of  the  commission  of  the 
crime  charged."  ' 

>     In  Watts  v.  State  (1911)  8  Ga.  App.' 
694,  70  S.  E.  46,  the  accused  was  in- 
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dieted  for  killing  a  man  named  Parks, 
and  the  state  offered  a  witness  who 
testified  that  the  accused  had  volun- 
tarily said  to  him:  "I  killed  Joe  Parlu 
and  a  negrro."  The  defendant  objected 
to  the  admission  of  this  evidence  on 
the  ground  that  the  prisoner  was  on 
trial  for  the  killing  of  Joe  Parks,  and 
not  on  trial  for  the  killing  of  the 
negro;  that  the  killing  of  the  negro 
was  a  specific,  distinct  offense,  and 
that  it  was  not  competent  for  the  stato 
to  give  in  evidence  testimony  as  to  dis- 
tinct and  separate  offenses.  The  ap- 
pellate court  held  that  the  testimony 
of  the  witness  was  competent  under 
the  general  rule. 

In  State  v.  Poole  (1906)  42  Warii. 
192,  84  Pac.  727,  the  court,  in  speak- 
ing of  the  commission  of  other  crimes 
which  the  accused  stated  in  his  con- 
fession, said:  "It  was  not  intended 
to  show  that  appellant  had  been  con- 
victed of  the  crime  of  vagrancy  or 
grand  larceny,  with  which  he  had  been 
charged,  and  the  mention  of  those 
trials  was  merely  an  incident,  the  con- 
fessions which  he  made  having  been 
made  in  the  presence  of  the  officers  at 
the  time  of  the  prosecution  of  these 
aforementioned  trials,  viz.,  for  va- 
grancy and  larceny.  They  were  ad- 
mitted as  testimony  in  the  nature  of 
confessions,  not  a  confession  of  the 
crimes  of  which  he  stood  chargeable 
at  the  time  the  confessions  were  made, 
but  of  the  crime  of  which  he  now 
stands  charged.  And  we  think,  under 
all  authority,  that  such  testimony  is 
admissible ;  that  it  tended  to  prove  the 
direct  charge  contained  in  the  infor- 
mation; and,  that  being  true,  it  was 
competent  evidence  for  that  purpose, 
no  matter  where  and  under  what  cir- 
cumstances the  confessions  were 
made,  the  only  limitation  being  that 
they  must  be  voluntarily  made." 

In  State  v.  Dalton  (1906)  43  Wash. 
278,  86  Pac.  590,  the  accused  was  con- 
victed of  murder.  It  appeared  that 
he  had  made  certain  confessions  to  a 
witness,  wherein  he  stated,  in  sub- 
stance, that  he  had  concealed  certain 
burglar's  tools  and  materials,  and  di- 
rected the  witness  where  to  find  them; 
he  also  stated  that  he  had  been  twice 
in  the  penitentiary,  had  robbed  a  store. 


and,  if  l^e  burglar's  tools  were  found, 
the  o&ceTB  would  know  that  they  were 
the  tools  used  to  burglarize  Shinn's 
safe,  and  that  "nothing  would  save  his 
neck."  It  further  appeared  that  the 
person  murdered  was  a  ^lice  officer, 
and  was  killed  at  the  time  a  safe  be- 
longing to  Shinn  was  broken  into.  The 
court  held  that  the  confession  was  ad- 
missible. 

But  when  the  parts  of  a  conversa- 
tion connected  with  a  confession  of 
the  crime  charged  can  be  separated 
from  those  relating  to  other  offenses, 
only  those  parts  which  are  material  to 
the  crime  charged  should  be  received 
in  evidence.  People  v.  Spencer  (1914) 
264  111.  124,  106  N.  E.  219;  Com.  v. 
Wilson  (1898)  186  Pa.  1,  40  Atl.  283, 
11  Am.  Crim.  Rep.  261. 

In  People  v.  Spencer  (1914)  264  DL 
124,  106  N.  E.  219,  it  was  said:  "The 
general  rule  is,  liiat  a  statement  in 
the  nature  of  an  admission  or  confes- 
sion, in  order  to  be  admissible,  must 
relate  to  the  offense  in  question. 
While  the  fact  that  such  statement 
may  include  another  offense  as  well  as 
that  charged  does  not  prevent  the  con- 
fession being  received  and  going  to  the 
jury  with  proper  instructions,  when 
there  can  be  no  separation  of  the  rele- 
vant from  the  irrelevant  parts,  when 
the  relevant  parts  can  be  separated 
from  the  irrelevant,  this  must  be  done, 
and  that  part  only  of  the  confession 
admitted  which  is  material  to  the  is- 
sues on  trial." 

IV.  Failure  to  hear  and  understand 
entire  conversation. 

While  it  is  true  that  a  confession 
should  be  considered  in  its  entirety, 
and  that  it  is  the  right  of  the  accused, 
if  any  part  of  his  confession  is  intro- 
duced in  evidence,  to  have  the  whole 
of  what  he  said  admitted,  the  weight 
of  authority  sustains  the  view  that, 
merely  because  a  witness  did  not  hear 
or  understand  all  of  the  conversation, 
he  is  not  incompetent  to  testify  to 
what  he  did  hear  and  understand. 
The  jury  are  entitled  to  receive  and 
consider  the  testimony  for  what  it  is 
worth. 

Alabama. — ^Descrippo  v.  State  (1913) 
8  Ala.  App.  85,  62  So.  1004. 

California.  —  People      v.      Daniela 
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<1894)  106  Cal.  262,  38  Pac.  720;  Peo- 
ple V.  Tarbox  (1896)  115  Cal.  57,  46 
Pac.  896;  People  v.  Luia  (1910)  158 
Cal.  185,  110  Pac.  580. 

Georgia-— Westmoreland  v.  State 
(1872)  46  Ga.  225;  Woolfolk  v.  State 
(1890)  85  Ga.  69,  11  S.  E.  814, 

Iowa.— State  v.  Elliott  (1863)  15 
Iowa,  72. 

-  Kentucky. — Green  v.  Com.  (1904) 
26  Ky.  L.  Rep.  1221,  88  S.  W.  688. 

Louisiatta.— State  v.  Madison  (1895) 
47  La.  Ann.  30,  16  So.  566;  State  v. 
Desroches  (1896)  48  La.  Ann.  428,  19 
So.  260. 

Massachnsetta. — Com.  v.  Pitsinger 
(1872)  110  Mass.  101. 

MissourL— State  v.  Miller  (1890) 
100  Mo,  606,  13  S.  W,  882,  1051. 

Montana. — State  v.  La  Sing  (1906) 
84  Mont.  31,  85  Pac.  521,  9  Ann.  Cas. 
844. 

Nebraska.— Clough  v.  State  (1878) 
7  Neb.  320. 

North  Carcdina. — State  v.  Cowan 
(1847)  29  N.  C.  (7  Ired.  L.)  239. 

PennsylTania. — Com.  v.  Taylor 
(1889)  129  Pa.  634,  18  Atl.  558. 

South  Carolina. — State  v,  Covington 
(18S1)  2  Bail.  L,  569;  State  v.  Gossett 
(1856)  9  Rich.  L.  428, 

Thus,  in  People  v,  Daniels  (1894) 
106  Cal.  262,  38  Pac.  720,  the  court 
said :  'The  general  rule  is,  that  a  wit- 
ness called  to  testify  to  a  conversa- 
tion cannot  give  a  part  and  withhold 
a  part,  bat  must  give  the  whole  con- 
versation, at  least  in  substance.  But 
where  a  part  only  of  a  conversation 
is  heard  by  the  witness,  the  rule  that 
he  must  give  all  that  was  said  applies 
only  to  so  much  as  he  heard.  If  what 
he  heard  is  intelligible  and  pertinent 
to  the  case,  the  prosecution  is  entitled 
to  it."  See  to  the  same  effect  People  v. 
Tarbox  (1896)  115  CaL  57,  46  Pac. 
896. 

In  People  v.  Luis  (1910)  158  CaL 
185,  110  Pac.  580,  it  was  said:  "It  is 
true,  of  course,  that  a  confession 
should  be  construed  as  an  entirety, 
and  that  it  is  the  right  of  the  accused, 
if  any  part  of  a  confession  made  by 
him  is  introduced  in  evidence,  to  have 
the  whole  of  what  he  has  said  ad- 
mitted. But  this  rule  does  not  prevent 
the  substance  or  part  of  the  confes- 


sion that  the  witness  heard  and  re- 
members being  admitted  in  a  proper 
case," 

In  Green  v.  Com.  (1904)  26  Ky.  L. 
Rep,  1221,  83  S,  W.  638,  it  was  said: 
"While  the  appellant  had  the  right  to 
have  the  witness  tell  the  whole  of  what 
was  said  by  him  at  the  time  of  making 
the  confession,  nevertheless  what  the 
witness  told  was  competent,  if  it  con- 
tained the  substance  of  the  conversa- 
tion." 

In  State  v,  Elliott  (1863)  16  Iowa, 
72,  a  witness  testified  to  a  certain 
conversation  heard  by  her,  between 
the  prisoners,  while  they  were  con- 
fined in  jail ;  and  "after  detailing  what 
she  heard,  she  says  there  was  more 
said  which  she  did  not  understand; 
sometimes  she  could  hear  them,  and 
sometimes  not;  that  they  conversed 
in  a  loud  whisper,  and  said  many 
things  which  she  did  not  hear;  but  she 
had  given  the  language  as  far  as  she 
heard  it,"  As  to  this  testimony,  the 
trial  court  instructed  the  jurj^  as  fol- 
lows :  "While  it  is  true  that  the  decla- 
rations, conversations,  or  statements 
of  a  party  may  be  given  in  evidence 
against  him,  it  is  also  true,  generally, 
that  the  whole  of  such  declaration  or 
conversation  should  be  given.  That 
the  law  regards  such  evidence  as  be- 
ing unsatisfactory  and  uncertain, 
when  the  recollection  of  the  witness 
is  not  distinct  as  to  what  the  exact 
words  of  the  party  were,  or  where  the 
whole  of  the  conversation,  declara- 
tion, or  statement  could  not  be  or  was 
not  heard,  or  was  not  fully  understood. 
But  it  is  for  the  jury  to  say'  whether 
the  witness  recollected  and  stated  the 
words  that  were  spoken,  or  their  sub- 
stance, and  what  meaning  is  to  -  be 
given  by  the  use  of  such  words  under, 
the  circumstances.  If  the  jury,  in  the 
examination  of  the  testimony  of  Mrs. 
Gray,  find  that  she  did  not  hear  all 
the  conversation  between  the  prison-' 
ers,  and  did  not  pretend  to  have  un- 
derstood all  they  said,  her  testimony, 
on  that  account  is  entitled  to  much 
less  weight  than  if  she  had  heard  and 
understood  the  whole  of  the  conversa- 
tion upon  the  same  subject.  But  it  is 
for  the  jury  to  say  whether  she  re- 
lated the  words  or  substance  of  the' 
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language  used  in  the  conversation, 
and  whether  such  language  was  in  re- 
lation to  distinct  facts,  and  how  far 
it  t«nds  to  prove  defendants  guilty." 
The  appellate  court  held  that  the  rule 
stated  in  the  instruction  was  suffi- 
ciently liberal,  and  all  that  the  prison- 
er had  a  right  to  ask. 

In  State  v.  Covington  (1831)  2  Bail. 
L.  (S.  C.)  669,  the  witnesses  professed 
to  state  all  that  they  heard  pass  be- 
tween the  accused  and  a  slave,  and 
that  they  heard  them  in  further  con- 
versation, but  so  indistinctly  as  not  to 
comprehend  what  was  said.  The  court 
admitted  their  testimony  as  to  what 
they  did  hear,  saying:  "It  does  not, 
then,  appear  that  this  further  con- 
versation had  any  relation  to  the  sub- 
ject-matter; and  the  prisoner  has  had 
the  full  benefit  of  the  rule.  That 
which  is  heard  may  be  given  in  evi- 
dence, but  that  which  is  not  heard 
cannot,  from  necessity." 

In  Descrippo  v.  State  (1918)  8  Ala, 
App.  85,  62  So.  1004,  the  court,  in 
speaking  of  the  weight  to  be  given  a 
conversation  where  a  witness  heard 
or  understood  only  a  part  thereof, 
said:  "The  competency  of  the  state- 
ment is  not  to  be  affected  because  the 
witness  testifying  to  it  cannot  give 
the  entire  conversation  in  which  it 
was  made,  although  this  fact  may  tend 
to  weaken  its  force  and  effect  to  a 
more  or  less  extent,  depending  upon 
the  circumstances  of  the  particular 
case.  The  evidence  is  competent,  and 
goes  to  the  jury  for  what  it  is  worth; 
and  it  is  for  the  jury  to  say  how  great- 
ly it  is  impaired  by  the  fact  that  the 
witness  heard  or  understood  only  a 
part  of  what  was  said  in  the  conversa- 
tion." 

16  Com.  V.  Pitsinger  (1872)  110 
Mass.  101,  a  witness  for  the  prosecu- 
tion testified  that,  in  passing  through 
a  room  where  the  defendants  were,  he 
heard  one  of  the  defendants  say  to  the 
other:  "Have  I  not  told  you  that,  if 
I  got  you  with  child,  I  would  support 
you  and  the  child?"  On  cross-exami- 
nation the  witness  testified  that  he 
did  not  hear  any  remark  by  either 
party  preceding  or  following  the  one 
to  which  he  testified ;  and  the  defend- 
ants then  asked  the  court  to  rule  that. 


as  the  witness  did  not  hear,  and  there- 
fore could  not  testify  to,  any  other 
I>ortion  of  the  conversation,  the  evi- 
dence of  what  he  did  hear  was  incom- 
petent. The  court  refused  so  to  rule, 
and  the  appellate  court  held  that  the 
evidence  was  admissible  and  com- 
petent on  the  issue. 

In  State  v.  Miller  (1890)  100  Mo. 
606,  13  S.  W.  832,  1061,  it  was  held 
that  where  a  witness  testified  to  only 
a  part  of  a  conversation  it  was  ad- 
missible, if  it  was  all  that  the  witness 
heard;  "and  the  law  would  not  require 
her  to  testify  to  more  than  that,  or 
reject  that  which  she  did  hear." 

In  Com.  v.  Taylor  (1889)  129  Pa. 
634,  18  Atl.  668,  it  appeared  that  the 
witnesses  did  not  hear  the  whole  con- 
versation, but,  as  detailed  by  them, 
the  conversations  were  complete  in 
themselves,  and  the  court  held  them 
to  be  admissible. 

In  Clough  V.  State  (1878)  7  Nek 
820,  it  appeared  that  a  witness  was 
called  on  behalf  of  the  state  to  testify 
to  a  conversation  between  the  widow 
of  the  deceased  and  the  prisoner;  and, 
having  stated  that  he  "could  not  hear 
all  the  conversation,"  it  was  objected 
that  he  should  not  be  permitted,  for 
that  reason,  to  give  in  evidence  what 
he  actually  heard.  The  appellate 
court  held  that  the  objection  was  prop- 
erly overruled,  saying:  "It  implied 
that  in  no  case  should  a  witness  be 
permitted  to  testify  of  a  conversation 
between  the  prisoner  and  another  per- 
son, unless  he  happens  to  have  heard 
the  whole  of  it.  This  clearly  is  not 
the  law.  If  what  the  prisoner  is  heard 
to  say  in  such  a  conversation  be  suffi- 
cient to  convey  an  intelligible  idea 
respecting  the  commission  of  the  of- 
fense with  which  he  is  charged,  it  may 
always  be  given  in  evidence  against 
him.  To  this  rule,  as  applied  to  volun- 
tary statements,  we  know  of  no  excep- 
tion." 

In  Woolfolk  v.  State  (1890)  86  Ga. 
69,  11  S.  E.  814,  it  appeared  that  the 
jailer  in  charge  of  the  accused  testi- 
fied that  he  overheard  him  say :  "Lord, 
have  mercy  upon  me  for  what  I  have 
done;  the  only  thing  I  regret  is  kill- 
ing my  father."  The  witness  testified 
that  this  was  all  he  heard,  and  that 
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the  accused  might  have  said  some- 
thing else  before  he  reached  his  cell. 
One  objection  made  to  the  admissi- 
bility of  this  testimony  was  that  the 
witness  did  not  hear  all  that  the  ac- 
cused said  at  the  time,  and  that,  as 
he  heard  only  a  part  of  what  was  said, 
the  confession  was  inadmissible;  for 
if  the  witness  had  heard  all  that  was 
said,  it  might  have  changed  material- 
ly the  meaning  of  the  part  the  witness 
heard.  The  appellate  court  sustained 
the  ruling  of  the  trial  court  in  admit- 
ting the  evidence,  and  held  that  the 
witness  had  testified  to  all  that  he 
heard  the  prisoner  say,  and  there  was 
no  evidence  that  the  prisoner  had  said 
any  more. 

In  Westmoreland  v.  State  (1872)  4S 
€a.  225,  the  court  held  that  the  fact 
that  a  witness  did  not  hear  all  of  the 
conversation  of  an  accused  was  no 
ground  of  objection  to  his  stating  so 
much  of  it  as  he  did  hear. 

But  it  has  been  held  that  where  a 
witness  heard  only  a  mere  scrap,  frag- 
ment, or  disjointed  part  of  a  confes- 
sion, or  of  a  conversation  relating 
thereto,  which  is  insuiHcient  to  give 
him  an  intelligible  understanding  of 
what  was  said,  his  testimony  should 
not  be  received  in  evidence.  Levison 
V.  State  (1875)  64  Ala.  620 ^People  v. 
Luis  (1910)  158  Cal.  185, 110  Pac.  580; 
State  V.  Gilcrease  (1874)  26  La.  Ann. 
622;  State  v.  Hughes  (1874)  29  La. 
Ann.  614;  State  v.  Desroches  (1896) 
48  La.  Ann.  428,  19  So.  250. 

In  State  v.  Gilcrease  (1874)  26  La. 
Ann.  622,  during  the  trial  of  the  de- 
fendant,^who  was  charged  with  the 
murder  of  his  infant  child,  an  excep- 
tion was  taken  to  the  admission  of  tes- 
timony to  prove  a  portion  of  the  pris- 
oner's conversation,  overheard  by  the 
witness;  the  objection  urged  being 
that  the  admissions  or  confessions  of 
the  accused  were  inadmissible  unless 
the  whole  thereof  was  given.  The 
witness  was  walking  through  the  yard 
of  the  accused,  and  as  she  approached 
the  house  she  heard  him  talking  to 
his  wife,  and  distinguished  the  words: 
^'Now  don't  you  never  tell  that  I 
whipped  the  child  Friday;"  and  on 
discovering  the  witness,  the  accused 
stopped  speaking,  and  she  did  not  hear 


what  preceded  the  sentence.  The  ap- 
pellate court,  in  holding  the  evidence 
inadmissible,  said:  "We  think  this 
evidence  should  have  been  rejected. 
Verbal  admissions  ought  always  to  be 
received  with  great  caution.  Mr. 
Greenleaf  flays:  'The  evidence,  con- 
sisting as  It  does  in  the  mere  repetf- 
tion  of  oral  statements,  is  subject  to 
much  imperfection  and  mistake;  the 
party  himself  either  being  misin- 
formed, or  not  having  clearly  ex- 
pressed his  own  meaning,  or  the  wit- 
ness having  misunderstood  him.  It 
frequently  happens  also  that  the  wit- 
ness, by  unintentionally  uttering  a 
few  expressions  really  used,  gives  an 
effect  to  the  statement  completely  at 
variance  with  what  the  party  actually 
did  say.'  §  200.  Besides,  it  is.  a  rule 
of  evidence  that  the  whole  admission 
is  to  be  taken  together.  Here  the  wit- 
ness only  heard  a  part  of  it.  1  Greenl. 
Ev.  §  201." 

In  State  v.  Hughes  (1877)  20  La. 
Ann.  614,  a  witness  sworn  for  the  state 
was  asked  "whether  he  had  ever  heard 
any  statements  made  by  the  accused, 
and,  if  so,  what,  statements  he  had 
heard."  The  witness  stated  that  "he 
had  overheard  a  remark  made  by  the 
accused  from  the  jail  window,  in  the 
course  of  a  conversation  which  he 
[accused]  was  carrying  on  with  a 
little  boy  outside;  that  though  he  had 
noticed  these  parties  in  conversation, 
before  he  arrived  at  the  jail,  and  had 
left  them  in  conversation,  he  had  only 
heard  the  single  remark  to  which  he 
testified,  while  he  was  passing  by  the 
jail,  and  that  he  had  not  heard  either 
the  preceding  or  subsequent  portion 
of  the  conversation  of  which  this  re- 
mark formed  part."  The  court  held 
that  the  admission  of  this  evidence 
was  error,  saying:  "An  admission, 
confession,  or  declaration  of  a  party 
cannot  be  given  in  evidence  against 
him,  unless  the  witness  testifying 
thereto  can  at  least  state  the  substance 
of  all  that  was  said.  ...  It  would 
be  utterly  unreliable  if  fragmentary 
portions  of  conversations  were  re- 
ceived, for  then  a  man  might  be  made 
to  say  directly  the  contrary  of  what  he 
did  say." 

If   the    part    of   the    conversation 
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which  was  not  heard  or  understood  by 
the  witness  would,  in  any  material 
respect,  explain,  modify,  or  qualify  the 
part  heard  and  understood,  the  ac- 
cused is  entitled  to  give  it,  or  to  bring 
it  out  on  cross-examination.  Frank  v. 
State  (1865)  27  Ala.  37;  Bob  ▼.  Stote 
(1858)  32  Ala.  660;  People  v.  Daniels 
(1894)  106  CaL  262,  38  Pac.  720. 

Thus  in  Bob  t.  State  (Ala.)  supra, 
the  court  said :  "The  part  of  the  con- 
versation which  the  witness  heard 
does  not  appear  to  have  been  in  itself 
incomplete;  and  if  further  conversa- 
tion on  the  same  subject,  favorable  to 
the  defendant,  was  had  after  the  wit- 
ness left,  it  was  for  the  accused  to 
have  proved  it." 

In  People  v.  Daniels  (CaL)  supra,  it 
was  sfid:  "If  the  part  not  heard  by 
the  witness  would,  in  any  material 
respect,  modify  or  explain  the  part  he 
heard,  the  defendant  can  give  it  in  ex- 
planation." 

T.  Failure  to  remember  eiMre  con' 
veraaUoH. 

It  has  genei-ally  been  held  that  the 
failure  of  a  witness  to  remember  the 
whole  of  a  conversation,  containing  an 
alleged  confession,  does  not  preclude 
him  from  putting  in  evidence  what  he 
did  remember.  So,  where  a  vritness 
heard  and  understood  the  entire  con- 
versation, and  it  satisfactorily  appears 
that  he  remembers  the  substance 
thereof,  he  is  competent  to  testify  as 
to  what  he  remembers,  even  though  he 
cannot  recall  everything  that  was 
said. 

Alabama. — Brister  v.  State  (1866) 
26  Ala.  107;  Pond  v.  State  (1876)  66 
Ala.  196;  Kendall  v.  SUte  (1880)  66 
Ala.  492. 

Calif omia.— People  v.  Luis  (1910) 
168  Cal.  186,  110  Pac.  680. 

Kentucky.— Green  v.  Com.  (1904) 
26  Ky.  L.  Rep.  1221,  83  S.  W.  638. 

Louisiana. — State  v.  Thomas  (1876) 
28  La.  Ann.  827;  State  v.  Hughes 
(1877)  29  La.  Ann.  614;  State  v. 
Madison  (1895)  47  La.  Ann.  SO,  16  So. 
566;  State  v.  Natcisse  (1913)  133  La. 
684,  63  So.  182. 

Michigan. — ^People  v.  Bowen  (1912) 
170  Mich.  129,  185  N.  W.  824. 

Missouri.— State  v.  Hopkirk  (1884) 
84  Mo.  278. 


Mmtana.  —  State  v.  Berberiek 
(1909)  38  Mont  423,  100  Pac.  209,  16 
Ann.  Cas.  1077. 

WasliiBgtwk — Yelm  Jim  v.  Terri- 
tory (1854)  1  Wash.  Terr.  68. 

WisomsiD.— Fertig  v.  State  (1898) 
100  Wis.  301,  76  N.  W.  960. 

In  Kendall  v.  State  (1880)  65  Ala. 
492,  the  court  said:  "It  was  not  a 
valid  objection  to  the  testimony  of 
the  witness  Hardy  that  he  did  not  rec- 
ollect all  the  conversation  had  with 
the  prisoner  at  the  time  she  made  the 
confession.  It  was  competent  for  the 
witness  to  state  all  that  he  did  recol- 
lect, and  the  weight  or  sufficiency  of 
the  evidence  could  be  judged  of  by 
the  jury.  This  in  no  manner  militates 
against  the  principle  that  the  whole  of 
what  the  prisoner  said  on  the  subject 
should  be  taken  together." 

In  Pond.v.  State  (1876)  66  Ala.  196, 
it  was  said:  "Because  the  witness 
testified  that  he  could  not  undertake 
to  repeat  all  that  was  said  by  the  ac- 
cused is  not  a  sufficient  reason  for  re- 
fusing to  receive  what  he  could  re- 
member. .  .  .  The  jury  can  gener- 
ally determine,  by  the  answers  upon 
cross-examination  and  other  evidence 
in  the  cause,  as  well  as  by  what  a  wit- 
ness may  say  on  examination  in  chief, 
how  much,  value  ought  to  be  attributed 
to  his  testimony."   . 

In  Fertig  v.  State  (1898)  100  Wis. 
301,  75  N.  W.  960,  the  court  stated  the 
rule  in  the  following  language :  "The 
rule  that  all  parts  of  a  conversation 
bearing  09  the  subject  in  controversy 
must  be  taken  together,  and  that  if 
the  whole  of  it,  in  sub8tanca,at  least, 
cannot  be  given  so  that  its  bearing  on 
such  controversy,  from  the  standpoint 
of  the  party  offering  it,  can  be  estab- 
lished, the  whole  shall  be  excluded, 
is  familiar;  but  that  does  not  require 
that  a  witness  testifying  to  a  conver- 
sation shall  remember  it  all,  either  lit- 
erally or  in  substance,  but  only  that 
he  shall  remember  that  part  relative 
to  the  controversy.  If  a  witness  can 
testify  to  a  part  of  a  conversation,  suf- 
ficiently complete  of  itself  to  show  its 
bearing  on  the  fact  in  issue,  or  some 
evidentiary  fact  in  the  case,  that  ia 
sufficient,  though  other  things  were 
said  which  the  opposite  party  may 
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call  out  on  cro8g'«E»mi'nation,  so  far 
as  they  in  any  way  explain  or  modify 
that  part  testified  to  in  chief,  and 
though  the  other  party  to  the  eonver- 
sation  may  be  called,  and  his  version 
of  it  be  given.  The  rule  does  not  go 
so  far  as  to  exclude  damaging  admis- 
sions or  declarations  made  in  a  eon- 
versation,  because  all  said  cannot  be 
remembered." 

In  Yelm  Jim  ▼.  Territory  (1864)  1 
Waah.  Terr.  63,  .the  court  said: 
"While  admitting  the  rule,  that  the 
defendant  is  entitled  to  a  full  state- 
ment of  all  that  he  said  at  the  time, 
in  relation  to  the  subject-matter,  we 
are  not  aware  of  any  rule  of  law  which 
requires  that  the  witness  shall  be  in- 
terrogated as  to  his  memory  of  the 
entire  conversation,  before  he  details 
what  he  does  remember.  The  recol- 
lection of  the  witness,  and  his  liability 
to  tell  all  that  was  said,  is  usually  as- 
certained upon  cross-examination." 

In  State  v.  Madison  (1895)  4?  La. 
Ann.  SOi,  16  Sa  566,  it  was  held  that  a 
confession  was  not  necessarily  in- 
admissible, because  the  person  to 
whom  it  was  made  testified  that  he  did 
not  remember  all  of  the  confession, 
but  only  some  of  the  particular  points 
thereof.  See  to  the  same  effect,  State 
V.  Thomas  (1876)  28  La.  Ann.  827. 

In  State  v.  Natcisse  (1913)  133  La. 
684,  63  So.  182,  a  witness  was  asked 
whether  he  could  state  the  substance 
of  all  that  was  said  by  the  accused 
during  the  course  of  an  alleged  con- 
fession. The  witness  answered: 
"Not  every  word ;  no,  sir,"  and  the  de- 
fendant's counsel  asked  that  the  al- 
leged confession  be  excluded,  on  the 
ground  that  the  witness  was  unable 
to  give  the  entire  substance.  The 
court  held  the  evidence  to  be  admissi- 
ble, saying:  "But  the  witness  had 
not  said  that  he  was  unable  to  give 
the  substance  of  the  confession,  and 
his  meaning  was  put  in  a  clear  light 
by  the  following  questions  and  an- 
swers: Q.  'Now,  do  you  know  the 
atatement  that  this  accused  made  to 
you  as  his  confession?'  A.  "Yes,  sir.' 
Q.  'State  it.'  A.  'Well,  he  told  me 
that  he  was  with  Marceau  and  Chias- 
aon,  and  that  he  had  gotten  the  flour 
from  the  car,  and  I  asked  him  how  he 


had  brought  it,  and  he  told  me  he  had 
brought  it  on  his  shoulder,  one  sack 
at  a  time,  and  he  told  me  how  he  would 
do  it;  he  would  bring  a  sack  a  certain 
distance,  then  come  back  for  the 
other.'  Q.  'Is  not  that  the  substance 
of  his  confession  7   A.  'Yes  sir.'  " 

In  Briater  v.  State  (1866)  26  Ala. 
107,  a  witness  stated  that  he  had  testi- 
fied to  the  substance  of  all  that  each 
of  the  accused  had  said  in  their  con- 
fessions; "but  that  they  may  have 
stated  something  that  he  did  not  recol- 
lect." The  court  said:  "This  was  a^ 
much  as  the  law  exacted,  to  entitle 
him,  as  a  witness,  to  testify  to  any 
voluntary  and  admissible  confessions 
of  the  prisoners." 

In  State  v.  Hopkirk  (1884)  84  Mo. 
278,  it  was  held  that  where  a  witness 
remembered  the  important  points  of  a 
confession,  although  he  could  not  de- 
tail the  minor  matters  connected 
therewith,  this  was  sufficient  to  render 
his  testimony  admissible.  The  court 
said:  "To  require  in  all  cases  of  a 
confession  that  it  should  be  rejected 
if  the  witness  thereto  could  not  re- 
member all  that  was  said,  however  un- 
important, would  be  in  many,  if  not  in 
most,  instances,  to  exclude  the  confes* 
sion  altogether." 

In  State  v.  Berberick  (1909)  38 
M<mt.  423,  100  Pac.  209,  16  Ann.  Cas. 
1077,  the  court  said :  "The  substance 
of  a  conversation  is,  generally,  all  that 
any  witness  can  remember,  and  we 
cannot  doubt  that  this  is  all  the  law 
requires  in  regard  to  confessions." 

In  Green  v.  Com.  (1904)  26  Ky.  L. 
Rep.  1221,  88  S.  W.  638,  the  court,  in 
referring  to  the  failure  of  a  witness 
to  remember  all  the  details  of  a  con- 
fession, said:  "It  id  also  contended 
by  counsel  for  appellant  that  the  con- 
fession made  by  appellant  to  Horton 
ought  to  have  been  excluded,  because 
the  latter,  in  answer  to  a  question 
upon  cross-examination,  said  that  he 
could  not  state  everything  that  was 
said  by  appellant  at  the  time  of  mak- 
ing the  confession.  This  answer  of 
-  the  witness  did  not  indicate  that  he 
:  failed  to  remember  or  state  the  snb- 
7  stance  of  what  was  said  by  appellant. 
~  Upon  the  contrary,  the  witness  had 
previously    been    questioned    by    the 
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conunonwealth's  atkamej,  upon  the  di- 
rect examination,  in  a  manner  that  re- 
quired a  full  disclosure  from  him  of 
all  that  was  said  by  appellant,  and  the 
answer  of  the  witness  a^  to  what  was 
said  by  him  was  so  full  and  complete 
that  it  left  no  doubt  of  its  being  the 
substance  of  all  that  appellant  said  in 
the  conversation;  for  it  explained 
where  the  crime  was  committed,  the 
instrument  used,  the  manner  of  its  use, 
the  taking  of  the  money  of  the  mur- 
dered man  by  appellant,  and  the  subse- 
quent flight  of  the  latter.  In  other 
words,  the  answers  of  the  witness  to 
the  questions  of  the  commonwealth's 
attorney  gave  the  details  of  the  crime, 
and  obviously  left  nothing  of  further 
consequence  to  tell.  Therefore,  it  was 
necessarily  the  substance  of  what  was 
said  to  the  witness  by  appellant. 
While  the  appellant  had  the  right  to 
have  the  witness  tell  the  whole  of 
what  was  said  by  him  at  the  time  of 
making  the  confession,  nevertheless 
what  the  witness  told  was  competent, 
if  it  contained  the  substance  of  the 
conversation." 

In  People  v.  Bowen  (1912)  170 
Mich.  129,  135  N.  W.  824,  it  was  said: 
"It  is  an  elementary  rule  in  the  trial 
of  criminal  cases  that,  where  a  confes- 
sion is  introduced  by  the  people,  the 
accused  has  the  right  to  require  that 
the  whole  of  the  conversation  contain- 
ing it  shall  go  to  the  jury;  although,  if 
the  witness  does  not  recollect  all  of 
the  conversation,  he  may  state  what  he 
does  recollect,  and  its  weight  and  suf- 
ficiency is  for  the  jury." 

But  in  Berry  v.  Com.  (1873)  10 
Bush.  (Ky.)  15,  1  Am.  Crim.  Rep.  272, 
the  court  said :  "If  the  witness  called, 
to  prove  the  confessions  of  the  prison- 
er says  he  does  not  remember  all  the 
conversation,  and  that  a  great  many 
things  were  said  in  the  conversation 
which  he  did  not  remember,  and  is 
still  permitted  to  testify  without  even 
stating  that  he  remembers  the  sub- 
stance of  all  that  was  said  at  the  time 
on  the  subject,  it  is  obvious  that  the 
rule  is  violated,  and  the  humane  part 
of  it  disregarded."  ^ 

It  is  not  necessary  that  a  witness  ~ 
should  be  able  to  repeat  the  precise  %' 
words,  or  the  exact  language,  used  by  1 


an  accused  in  maldng  a  confession ;  it 
is  sufficient  if  he  can  give  the  sub- 
stance of  what  was  said,  so  far  as  he 
can  remember  it.  People  v.  Luis 
(1910)  168  CaL  185,  110  Pac.  580; 
State  V.  Donovan  (1883)  61  Iowa,  278. 
16  N.  W.  180,  4  Am.  Crim.  Rep.  25; 
State  V.  Avery  (1879)  81  La.  Ann.  181 ; 
State  v.  Desroches  (1896)  48  La.  Ann. 
428,  19  So.  260;  State  t.  Gianfala 
(1904)  113  La.  463.  37  So.  30;  State  v. 
Natcisse  (1913)  133  La.  684,  6S  So. 
182;  Green  v.  State  (1903)  96  Md.  384. 
64  Atl.  104.  12  Am.  Crim.  Rep.  149; 
State  v.  Berberick  (1909)  38  Mont. 
423,  100  Pac.  209,  16  Ann.  Cas.  1077. 

Thus,  in  People  ▼.  Luis  (1910)  168 
Cal.  186,  llO  Pac.  680,  it  was  said: 
"The  mere  fact  that  the  witnesses 
could  not  remember,  word  for  word, 
the  whole  conversation  between  the 
district  attorney  and  defendant,  was 
not  a  sufficient  ground  for  the  exclu- 
sion of  their  evidence  of  what  they  did 
remember." 

In  State  v.  Avery-  (1879)  81  La.  Ann. 
181,  the  court  said:  "The  witnesses 
who  testified  to-  the  confessions  of  the 
accused  stated,  in  effect,  that  they 
could  not  and  would  not  undertake  to 
swear  to  the  precise  words  of  the 
prisoner;  but  that  they  did  remember 
the  substance  of  his  declarations. 
This  was  sufficient.  To  require  more 
would  be  to  effectually  close  the 
mouths  of  conscientious  men  when 
called  on  as  witnesses  to  testify  to 
such  confessions." 

In  State  v.  Donovan  (1883)  61  Iowa, 
278. 16  N.  W.  130,  4  Am.  Grim.  Rep.  25, 
a  prosecution  for  adultery,  the  state 
introduced  a  witness  who  testified  to 
certain  conversations  he  had  with  the 
defendant,  in  which  he  admitted  hav- 
ing had  intercourse  with  the  woman. 
On  cross-examination,  he  testified  that 
he  could  not  give  the  language  used  by 
the  defendant,  but  could  testify  only 
from  the  impressions  received  and  the 
ideas  formed  from  the  conversation. 
The  court  held  that  the  testimony  was 
properly  left  to  the  jury,  to  be  given 
such  weight  as  they  might  deem  it  en- 
titled to,  in  view  of  the  facts  elicited 
on  the  cross-examination. 

In  State  v.  Gianfala  (1904)  113  1m. 
463,  37  So.  30,  the  court  said:    "It  Is 
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sufScient  if  the  witness  repeats,  in  the 
main,  all  that  was  said,  and  if  it  be 
evident  to  the  trial  judge  that  no 
prejudice  is  done  by  a  slip  of  the 
memory  here  and  there  in  regard  to 
what  was  said." 

But  it  has  been  held  that  a  copy  of 
a  confession,  written  nearly  two  years 
after  it  was  made,  and  from  recollec- 
tion only,  cannot  be  received  in  evi- 
dence, as  it  may  not  show  the  precise 
words  used  by  the  accused,  and  may 
convey  a  different  meaning  than  he 
intended.  Austine  v.  People  (1869) 
61  UL  2S6. 

And  where  a  witness  shows  that  he 
fails  to  remember  a  portion  of  the 
words  which  the  accused  used  to  qual- 
ify his  statement,  or  which  are  essen- 
tial to  an  understanding  of  the  part 
given,  he  cannot  testify  to  the  words 
he  did  hear  and  remember.  People  v. 
Tarbox  (1896)  115  Cal.  57,.  46  Pac. 
896;  People  v.  Luis  (1910)  168  Cal. 
185,  110  Pac.  680. 

Thus,  in  People  v.  Tarbox  (Cal.) 
supra,  it  appeared  that  the  witness 
failed  to  remember  a  materia!  part  of 
the  defendant's  confession,  in  that  he 
could  not  tell  "whether  it  was  to  deny 
the  case,  deny  the  charge,  deny  the 
act,  or  what  the  word  was."  In  hold- 
ing that  the  admission  of  the  evidence 
was  insufficient  to  justify  a  verdict  of 
conviction,  the  court  said :  "It  is  well 
settled  that  the  witness  may  testify  to 
a  part  of  an  entire  conversation,  if  he 
heard  only  a  part,  and  such  part  ap- 
pears to  be  complete  and  intelligible; 
but,  if  the  witness  is  unable  to  state 
what  he  heard,  and  especially  where 
the  witness  states  that  the  word  or  the 
part  he  fails  to  remember  was  used  to 
qualify  something,  or  was  essential  to 
an  understanding  of  the  meaning  of 
the  part  given,  such  testimony  is  not 
sufficient  to  justify  a  verdict  of  guilty. 
The  witness  said:  'And  just  what 
one  he  used  to  qualify,  just  what  he 
meant,  is  more  than  I  can  remember.' 
He  could  only  arrive  at  the  meaning  of 
the  defendant  from  the  words  he  used, 
and  if,  from  a  consciousness  that  some 
word  or  expression  which  formed  part 
of  the  statement  had  escaped  his  rec- 
ollection, he  felt  bound  to  declare 
that  'Just  what  he  meant  is  more  than 


I  can  remember,'  it  was  obviously  im- 
possible for  the  jury  to  supply  his 
want  of  recollection,  and  ascertain 
what  the  defendant  in  fact  said  or 
meant." 

VI,  inebmpl«te  or  interrupted  con- 
fe8»lon. 

It  has  been  held  that,  where  an  ac- 
cused has  made  a  partial  or  unfinished 
confession  and  was  interrupted  or  pre- 
vented before  the  completion  thereof, 
the  confession  is  not  admissible  in 
fividcncG  i 

Thus,  in  William  v.  State  (1864)  89 
Ala.  532,  it  appeared  that  a  slave  said 
to  his  master,  "Master,  I  have  killed 
Clarissa,"  and  the  master  exclaimed, 
"Whatl  where  did  you  kill  her?"  The 
accused  answered,  "At  the  ginhouse," 
and  the  master  then  asked,  "How  did 
you  kill  her?"  and  the  accused  an-' 
swered,  "I  cut  her  throat;"  when  the 
master  stopped  the  slave  and  would 
not  allow  him  to  complete  his  state- 
ment. The  court,  in  holding  that  it 
was  error  to  permit  the  incomplete 
confession  to  go  to  tbe  Jury,  said:  "I 
have  not  been  able,  after  careful 
search,  to  find  any  case  exactly  cor- 
responding with  this  in  its  facts ;  that 
is,  where  a  prisoner  had  made  a  par- 
tial or  unfinished  statement  or  con- 
fession, and  was  prevented  from  fin- 
ishing his  statement,  or  making  his 
confession  full,  by  the  command  of 
someone  having  lawful  authority  over 
him.  Such  cases,  in  the  nature  of 
things,  must  be  rare.  But  the.  princi- 
ple above  laid  down,  that  all  that  the 
prisoner  has  confessed  at  the  same 
time  shall  be  received  or  none,  entirely 
covers  the  case.  If  a  magistrate  who 
is  required  to  take  down  the  state- 
ment or  confessions  of  a  prisoner  in 
writing  should  hear  and  take  down  a 
part  of  his  statement,  and  then  forbid 
the  prisoner  to  proceed  further,  can 
there  be  any  question  that  such  par- 
tial statement,  when  offered  in  evi- 
dence, would  be  ruled  out?  In  the 
case  of  a  slave  speaking  with  his  mas- 
ter, the  authority  over  him  would  be 
as  great,  if  not  greater,  than  that  of 
the  magistrate  in  the  case  supposed; 
and  if  the  slave  is  forbid  by  his  master 
to  proceed  with  his  statement,  all  that 
he  has  said  ought  to  be  rejected.  When 
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the  prisoner  said,  1  cut  her  throat,' 
and  was  about  to  proceed,  how  can  it 
be  known  that  he  was  not  about  to  add, 
if  he  had  been  permitted,  'but  it  was 
to  keep  her  from  cutting  mine.'  The 
prisoner  confesses  an  act  which,  unex- 
plained, makes  him  guilty  of  murder. 
He  ia  about  to  proceed  to  make  other 
statements,  but  is  authoritatively  for- 
bid. Indulging  the  presumption  in 
favor  of  innocence,  which  the  law  al- 
ways does,  the  presumption  would  be 
that  he  was  about  to  offer  some  ex- 
planation or  exculpation  of  his  con- 
duct; and  is  this  to  be  denied?  A  par- 
tial and  unfinished  statement  of  this 
kind  should  not  be  received  in  evi- 
dence. We  cannot  fairly  judge  a  writ- 
er or  a  speaker  on  any  given  topic,  up- 
on the  most  ordinary  occasions  of  life, 
until  we  have  heard  all  he  has  to  say 
on  that  topic ;  and  when  he  has  spoken, 
we  are  required  to  consider  together 
all  he  has  said,  and  are  not  allowed  to 
garble.  That  which  common  fairness 
and  justice  universally  forbid,  in  the 
most  ordinary  and  even  insignificant 
affairs  of  life,  the  law  can  never  sanc- 
tion as  a  rule  of  evidence." 

In  State  v.  Isaac  (1848)  3  La.  Ann." 
359,  it  appeared  that  the  witness  testi- 
fied that  "the  accused  came  to  him  the 
morning  after  the  affray,  and  told 
him  that  he  had  killed  the  slave  Jim, 
and  commenced  justifying  the  act, 
when  the  witness  stopped  him,  and 
told  him  that  he  intended  to  deliver 
him  over  to  be  punished."  The  appel- 
late court  held  that  it  was  error  for 
the  trial  court  to  admit  the  confession, 
saying:  "The  confession  appears  to 
have  been  voluntary,  but  should  have 
been  excluded  on  the  ground  that  it 
was  interrupted  and  never  completed. 
When  confessions  of  guilt  are  given  in 
evidence,  the  whole  must  be  taken  to- 
gether. If  the  parts  relied  on  to  estab- 
lish the  guilt  of  the  prisoner  be  re- 
ceived, the  explanations  with  which 
they  were  accompanied  cannot  be  re- 
jected. Although  all  the  parts  of  the 
confession  are  not  entitled  to  equal 
weight,  the  whole  must  be  submitted 
to  the  jury,  who  are  to  determine,  un- 
der all  the  circumstances,  how  much 
of  the  entire  statement  is  worthy  of 
belief.    1  Greenleaf  on  £v.  §§  201,  218. 


In  the  present  instance,  the  prisoner 
was  not  permitted  to  make  a  full 
statement.  It  is  evident  that  he  in- 
tended to  state  circumstances  in  justi- 
fication, which  the  witness  refused  to 
hear.  A  full  explanation  might  have 
established  a  complete  justification, 
and  the  narrative  might  have  been 
so  consistent  and  probable  as  to 
command  the  belief  of  the  jury.  Hav- 
ing been  deprived  of  the  benefit  of  the 
explanations  with  which  he  intended 
to  accompany  his  admission,  and 
which,  if  they  had  been  made,  would 
have  been  admissible  in  evidence,  jus- 
tice requires  that  his  incomplete  dis- 
closure, consisting  only  of  the  fact 
unfavorable  to  himself,  should  not  go 
to  the  jury." 

But  in  Leviaon  y.  State  (1875)  54 
Ala.  620,  it  appeared  that  the  con- 
fession came  about  in  this  wise: 
"Witness  was  sitting  in  the  yard  of 
the  Montgomery  jail  crying,  and  de- 
fendant asked  her  what  she  was  cry- 
ing about,  and  she  answered,  Because 
she  was  in  jail.  Defendant  then  said, 
if  that  was  all,  she  would  not  care,  and 
proceeded :  'I  do  not  know  that  I  will 
ever  get  out,'  and  gave  as  a  reason  that 
she  was  there  for  killing  Mr.  Baldwin. 
Witness  asked  if  she  did  it,  and  she 
said  she  did,  and  their  conversation 
was  interrupted,  and  nothing  more 
was  said  between  them."  The  con- 
fession was  objected  to,  but  the  court 
refused  to  exclude  it,  and  the  defend- 
ant excepted.  The  appellate  court 
sustained  the  ruling,  saying:  "Nor  is 
the  confession  in  itself  incomplete — it 
is  full;  that  the  cause  of  the  impris- 
onment of  the  accused  was  the  killing 
of  Mr.  Baldwin,  with  an  acknowledg- 
ment that  she  had  killed  him.  Wheth- 
er the  accused  would  have  extended 
the  confession  further,  or,  if  it  had 
been  extended,  would  have  qualified  or 
explained  what  she  had  already  said, 
is  mere  matter  of  speculation.  It  is 
not  the  fragment  or  a  disjointed  part 
of  a  conversation  which  is  offered  in 
evidence,  but  the  whole  conversation, 
— all  that  was  said, — ^and  its  exclusion 
is  not  authorized  because  of  any  sup- 
position that,  if  the  interruption  had 
not  occurred,  she  would  have  said 
something  possibly  favorable  to  her- 
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self."    See  also  Frank  v.  State  (1856) 
27  Ala.  37. 

;  VU.  OoMfeaaton  in  foreign  langu<ige. 

Confesaions  have  been  excluded, 
where  it  appeared  that  the  confession 
was  partly  or  entirely  made  in  a  for- 
eign language,  which  the  witness  did 
not  substantially  understand,  so  that 
he  did  not  comprehend  all  that  the  ac- 
cused said  at  the  time  of  the  alleged 
confession. 

Thus,  in  People  v.  Gelabert  (1870) 
39  CaL  663,  it  appeared  that  the  al< 
•leged  confession  was  made  partly  in 
Spanish  and  partly  in  broken  English. 
The  witness,  when  asked  as  to  his 
knowledge  of  the  Spanish  language, 
said:  "I  understand  a  very  little, 
air;"  and  then  stated  that  he  did  not 
understand  all  that  the  accused  said 
in  Spanish.  The  appellate  court  re- 
versed the  ruling  of  the  lower  court, 
admitting  the  confession,  and  said: 
"Here  it  is  certain  that,  to  some  ex- 
tent, the  witness  failed  to  comprehend 
all  that  i^e  prisoner  said :  How  impor- 
tant the  portion  not  understood  may 
have  been  we  cannot  know.  It  might 
have,  if  correctly  and  fully  detailed, 
relieved  the  prisoner  from  the  serious 
contradiction  which,  as  here  given,  it 
fixed  upon  him.  .  .  .  Here,  as  we 
have  seen,  the  witness  never  did,  even 
aubstantially,  understand  or  compre- 
hend all  that  the  prisoner  seems  to 
have  said  to  him  in'making  the  alleged 
confession,  and  under  the  rule  laid 
down  no  part  of  such  confession 
ahould  have  been  allowed  in  evidence 
against  him."  Compare  the  California 
cases  set  out  infra  in  this  subdivision. 

In  State  v.  Buster  (1896)  23  Nev. 
846,  47  Pac.  194,  it  appeared  that  the 
confession  was  given  in  a  jargon 
formed  by  the  mixture  of  Indian  and 
English  words,  and  that  the  witness 
did  not  understand  the  portion  spoken 
in  the  Indian's  native  language,  and 
an  interpreter  translated  it.  The  trial 
court  granted  a  motion  to  strike  out 
■all  of  the  testimony  of  tiie  witness 
that  he  understood  by  the  aid  of  the 
interpreter,  but  allowed  all  the  testi- 
mony that  he  understood  without  his 
aid.  The  appellate  court  said:  "The 
court  lAould  have  granted  appellant's 
motion,'  and  have  stricken  out  all  of 


the  testimony  of  the  witness  concern- 
ing the  confession.  But  the  failure 
to  make  the  proper  order  will  not  re- 
sult in  reversing'Ihe  judgment,  as  the 
same  confession  was  conclusively  es- 
tablished by  several  other  witnesses 
who  were  familiar  with  the  Indian 
language,  and  whose  testimony  was 
not  attempted  to  be  contradicted; 
therefore  the  error  was  harmless." 

In  Cortez  v,  Stete  (1901)  43  Tex. 
Crim.  Rep.  375,  66  S.  W.  453,  it  ap- 
peared that  the  state  offered  certain 
confessions  of  the  accused,  made  in 
the  Spanish  language,  through  a  wit- 
ness who  stated  that  he  was  not  thor- 
oughly familiar  with  that  language, 
and  could  not  repeat  the  language 
used  by  the  accused ;  but  could  under- 
stand what  he  said,  and  correctly 
translate  it  in  English.  The  defense 
objected  to  the  admission  of  the  testi- 
mony, on  the  ground  that  the  witness 
did  not  thoroughly  understand  the 
Spanish  language,  and  was  therefore 
not  qualified  to  testify  as  to  the  con- 
fessions, and  the  appellate  court  held 
that  the  admission  of  the  testimony 
was  error. 

In  People  v.  Thorns  (1856)  3  Park. 
Crim.  R^.  (N.  Y.)  266,  it  appeared 
that  the  accused  spoke  partly  in  Eng- 
lish and  partly  in  German,  and  his 
counsel  claimed  that  his  confession 
was  inadmissible,  because  the  person 
to  whom  it  was  made  did  not  under* 
stand  German;  but  it  did  not  appear 
that  any  portion  of  the  confession 
was  In  German.  The  court  held  the 
confession  to  be  admissible,  but  said: 
"If  the  witness  had  said  that  a  part 
of  the  same  admission  was  in  German, 
and  a  part  in  English,  I  think  the  evi- 
dmee  would  have  been  inadmissible. 
.  ...  The  general  rule  being  that 
confessions  are  admissible,  the  onus 
was  upon  the  pris<Hier's  counsel  to 
show  that  the  witness  could  not  give 
the  whole." 

On  the  other  hand,  there  is  author- 
ity for  the  proposition  that  a  witness 
who  did  not  understand  the  whole  of  a 
confession  made  in  a  foreign  lan- 
guage may  testify  as  to  the  part  of  it 
which  he  did  understand. 

Thus,  in  State  v.  Lu  Sing  (1906)  34 
Mont.  31,  86  Pac.  621,  9  Ann.  Gas.  344, 
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it  appeared  that  the  witness  testi- 
fied that  the  accused  spoke  English 
very  poorly,  and  that  he  could  not 
understand  all  the  accused  said,  but 
did  understand  the  following  words: 
"If  I  kill  him,  me  good  man.  If  I  no 
kill  him,  no  good."  "If  me  no  kill  him, 
me  no  good  man,  and  if  Tom  Sing 
dead,  me  die  happy."  The  defense 
moved  to  strike  out  the  testimony  on 
the  ground  that  the  witness  had  not 
understood  all  the  accused  said  to  him, 
and  ought  not  to  be  permitted  to  tes- 
tify to  a  portion  only.  The  trial  court 
denied  the  motion  and  admitted  the 
testimony,  and  the  appellate  court 
sustained  the  ruling,  saying:  "No 
fault  is  found  with  the  authorities 
which  hold  that,  where  the  state  offers 
only  a  part  of  a  conversation  embody- 
ing a  confession,  the  defendant  has  a 
right  to  have  the  whole  of  the  conver- 
sation before  the  jury;  but  the  great 
weight  of  authority  and  reason  hold 
that,  merely  because  a  witness  did  not 
hear  all  of  the  conversation,  or  did 
not  understand  it  all,  does  not  render 
incompetent  what  he  did  hear  or  un- 
derstand. The  evidence  goes  to  the 
jury  for  what  it  is  worth.  Its  value 
may  be  greatly  impaired  by  the  fact 
that  the  witness  heard  or  understood 
only  a  part  of  what  was  said.  But 
where  the  jury  is  cautioned,  as  was 
done  in  this  case,  there  can  be  no  error 
in  the  reception  of  the  evidence, 
merely  because  the  witness  can  give 
only  a  portion  of  what  was  said."  The 
court,  in  this  case,  criticized  the  deci- 
sion in  People  v.  Gelabert,  set  out 
sQpra  in  this  subdivision,  in  the  fol- 
lowing language:  "The  opinion  of 
People  V.  Gelabert  is  very  brief,  and 
cites  no  authorities  in  support  of  the 
conclusion  reached.  The  reason  given 
for  the  conclusion  goes  to  the  weight, 
rather  than  to  the  competency,  of  the 
evidence.  1  Oreenleaf  on  Evidence, 
§  214,  is  cited,  not,  however,  in  support 
of  the  conclusion  reached  by  the  court, 
but  in  support  of  the  oft-repeated 
declaration  of  courts  and  text-writers 
that  evidence  of  extrajudicial  confes- 
sions should  be  received  with  great 
caution,  because  of  the  danger  of  mis- 
take .of  the  witness,  arising  from  his 
misapprehending  what  the  defendant 


said,  his  unintentional  misuse  of  a 
particular  word;  or,  if  the  witness 
does  not  remember  the  exact  words 
used  by  the  defendant,  his  failure  t» 
express  in  his  own  language  the  mean- 
ing intended  to  be  conveyed  by  the  de- 
fendant; and,  finally,  because  of  the 
infirmity  of  memory.  But  all  of  this 
is  .directed  to  the  weight,  rather  than, 
the  competency,  of  the  evidence;  and 
it  is  well  for  the  trial  court  to  warn 
the  jury  as  to  the  caution  to  be  exer- 
cised respecting  this  character  of  evi- 
dence." And  the  court  also  criticized 
the  holding  in  State  v.  Buster  (Nev.)- 
supra,  saying:  "The  case  of  State  v. 
Buster  is  of  no  weig'ht  as  a  precedent, 
for  the  reason  that,  while  the  supreme 
court  of  Nevada  holds  that  the  evi- 
dence given  by  the  witness  Cozzens, 
who  could  not  understand  all  the  de- 
fendant said,  was  incompetent,  the  er- 
ror in  receiving  it  was,  nevertheless^ 
cured  by  the  fact  that  other  witnessesr 
who  did  fully  understand  what  the  de- 
fendant said,  corroborated  the  testi- 
mony of  Cozzens,  apparently  overlook-  ' 
ing  the  fact  that  the  jury  might  have 
believed  the  witness  Cozzens,  and  re- 
fused absolutely  to  believe  the  other 
witnesses,  who  corroborated  him,  with 
the  result,  if  the  court's  conclusion 
was  right  in  the  first  instance,  that  the 
defendant  was  convicted  upon  evi- 
dence held  to  be  wholly  incompetent."^ 

In  People  v.  Ah  Wee  (1874)  48  CaL 
236,  it  was  held  that  declarations  and 
admissions  between  one  accused  of 
homicide  and  the  man  killed,  con- 
ducted partly  in  English  and  partly  in 
Chinese,  could  be  proved  by  persons 
present  who  understood  English  only, 
and  those  present  who  understood 
Chinese,  provided  the  accused  and  his 
victim  understood  both  lailguages. 

In  People  v.  Martinez  (1916)  31 
CaL  App.  413,  160  Fac.  868,  the  court 
allowed  a  witness  to  state  a  conversa- 
tion which  he  overheard  between  the 
defendant  and  another,  while  tiiey 
were  confined  in  jail.  It  appeared  that 
the  conversation  was  carried  on  in 
the  Spanish  language,  and  the  ground 
of  the  objection  to  the  testimony  was 
that  the  witness  did  not  fully  under- 
stand that  language;  butihe  witness: 
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testified  that  h6  could  understand 
Spanish  when  spoken,  to  some  extent, 
and  related  only  that  part  of  the  con- 
fession which  he  testified  that  he 
clearly  understood.  Compare  People 
V.  Gelabert  (1870)  89  CaL  663,  set  out 
supra  in  this  subdivision. 

In  State  v.  Moelchen  (1880)  53 
Iowa,  310,  5  N.  W.  186,  a  witness  tes- 
tified to  an  altercation  between  the 
deceased  and  the  accused,  at  which 
time  blows  were  struck,  and  that  the 
parties  spoke  in  German,  which  lan- 
guage the  witness  did  not  understand, 
but  was  able  to  interpret  the  word 
"knife"  used  by  the  accused.  The  de- 
fense objected  to  the  admission  of  the 
evidence,  but  the  objection  was  over- 
ruled ;  and  the  appellate  court,  in  sus< 
taining  the  ruling,  said:  "The  evi- 
dence was  competent,  because  it 
tended  to  show  that  the  parties  had 
not  lived  together  agreeably;  and  be- 
cause the  witness  was  able  to  interpret 
bat  one  word  ought  not  to  exclude  the 


testimony  as  to  what  she  saw,  heard, 
and  understood." 

In  People  v.  Minisci  (1887)  12  N.  Y. 
S.  R.^719,  the  court  approved  the  rule 
laid  down  in  People  v.  Gelabert  (Cal.) 
supra,  that  a  witness  with  a  very  im- 
perfect knowledge  of  the  language  is 
not  competent  to  testify  to  a  conversa- 
tion in  which  a  confession  was  made, 
if  he  did  not  understand  the  whole  of 
it;  but  denied  its  application  where 
the  evidence  failed  to  show  that  the 
witness  did  not  understand  the  entire 
conversation,  and  his  evidence  was' 
substantially  corroborated  by  that  of 
the  accused  himself. 

As  to  confessions  made  in  a  foreign 
language  and  translated  and  written 
out  in  English,  see  People  v.  Gukouski 
(1911)  250  DL  231,  95  N.  E.  153,  Ann. 
Cas.  1912B,  297;  State  v.  Demareste 
(1889)  41  La.  Ann.  617,  6  So.  136; 
State  V.  Abbatto  (1900)  64  N.  J.  L. 
658,  47  Atl.  10;  State  v.  Banusik 
(1913)  84  N.  J.  L.  640,  64  Atl.  994. 

H.B. 


GEOEGE  TEBEAU,  Respt., 

V. 

GLOBE  &  RUTGERS  FIRE  INSURANCE  COMPANY,  Appt. 

JCisaoHM  Supreme  Oowrt  (DivMon  JTo.  »)  — /wiv  10,  t017. 
(271  Mo!  626,  197  S.  W.  130.) 

Insurance  —  contingent  dower  interest  —  efifect  on  ownership. 

1.  One  who  has  purchased  real  estate  and  received  a  conveyance  from 
the  grantor  which  does  not  cover  the  contingent  dowu*  interest  o£  the 
grantor's  wife  is  the  owner  in  fee,  within  tiie  meaning  of  the  policy  insur- 
ing buildings  on  the  property,  notwithstanding  such  outstanding  contingent 
dower  interest. 
[See  note  on  this  question  beginning  on  page  1045.] 


Sane  r—  interest  of  insured  —  prop- 
erty included  in  provision. 

2.  A  provision  avoiding  an  insurance 
policy  if  the  interest  of  the  insured  is 
not  truly  stated  applies  to  the  building 
insured,  and  not  to  the  land  on  which 
it  stands. 

Sane  —  interest  of  insured  —  sole 
ownership  —  definition. 

3.  A  provlsioq  rendering  an  insur- 
ance policy  void  if  the  interest  of  the 

2  A.L.R — 66. 


insured   be  other  than   unconditional 
and  sole  ownership  applies  only  to  the 
building  insured,  and  not  to  the  ground 
on  which  it  stands. 
An>eal  —  finding  by  trial  court. 

4.  A  finding  by  a  trial  court  sitting 
as  a  jury,  that  a  fact  alleged  to  have 
been  concealed  by  an  insured  in  obtain- 
ing a  policy  was  immaterial,  is,  if  sup- 
ported by  sufliiciwit  evidence  binding 
on  appeal. 
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Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Jackson 
County  in  favor  of  plaintiff  in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  fire  insurance  policy.   Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  E.  E.  Yates  and  Claude  T. '   the  insured  property  at  the  time 


Goble  for  appellant. 

Messrs.  Hadley,  Cooper,  Neel,  & 
Wright  for  respondent. 

Williams,  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  suit  upon  a  policy  of  fire 
insurance.  Trial  was  had  before  the 
circuit  court  of  Jackson  county, 
without  a  jury,  resulting  in  a  judg- 
ment in  favor  of  the  plaintiff  in  the 
sum  of  $8,400.  Thereupon  defend- 
ant duly  perfected  an  appeal.  The 
important  facts  may  be  summarized 
as  follows: 

The  policy  of  insurance  was  issued 
for  one  year,  beguming  December 
9,  1911.  The  fire  occurred  Septem- 
ber 22, 1912.  The  property  covered 
by  insurance  was  the  "frame,  con- 
crete, and  brick  foundation  baseball 
stand,  including  bleachers,  club 
house,  ticket  ofiice  and  fencing,"  lo- 
cated at  Olive  and  Twentieth  streets, 
Kansas  City,  Missouri.  The  total 
loss  from  the  fire  amounted  to  $20,- 
000,  $14,000  of  which  was  covered 
by  insurance,  including  this  policy 
for  $8,000.  Said  policy  contained 
the  foUowing  paragraphs: 

"(1)  This  entire  policy  shall  be 
void  if  the  insured  has  concealed  or 
misrepresented,  in  writing  or  other- 
wise, any  material  facts  and  circum- 
stances concerning  this  insurance  or 
the  subject  thereof;  or  if  the  inter- 
est of  the  insured  in  the  property  be 
not  truly  stated  therein.    .    .    . 

"(2)  This  entire  policy,  unless 
otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall 
be  void  if  the  interest  of  the  insured 
be  other  than  unconditional  and  sole 
ownership;  or  if  tiie  subject  of  in- 
surance be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple." 

Originally  the  plaintiff  leased  the 
land  upon  which  this  ball  park  and 
improvements  were  located,  from 
the  owner,  Thomas  S.  Ridge.  The 
lease  contract  also  contained  an  op- 
tion of  purchase  clause,  in  favor  of 
the  plaintiff.    Plaintiff  owned  all  of 


of  the  fire,  and  concerning  this  there 
is  no  dispute;  but  defendant  does 
deny  that  plaintiff  owned  the  fee- 
simple  title  to  the  land,  within  the 
meaning  of  the  insurance  clause.  On 
this  point,  the  evidence  was  that  in 

1909  plaintiff  exercised  the  option 
of  purchase  given  him  by  the  lease, 
but  that  Thomas  S.  Ridge  refused 
to  convey  the  property.  Mr.  Ridge's 
wife  did  not  join  in  the  lease  or 
option  contract.  Plaintiff  then 
brought  suit  for  specific  perform- 
ance against  Ridge,  and  on  April  11, 

1910  (which  was  before  this  policy 
was  issued),  the  circuit  comt  of 
Jackson  county  found  in  favor  of 
plaintiff  in  the  suit  for  specific  per- 
formance, and  decreed  the  title  to 
this  land  to  be  in  the  plaintiff,  upon 
the  payment  of  the  purchase  price 
of  some  $68,000.  The  plaintiff, 
thereupon,  inomediatdy  deposited 
the  purchase  money  in  court.  After- 
wards the  plaintiff  filed  a  motion  in 
that  cause,  asking  the  court  to  allow 
him  a  diminution  of  the  purchase 
price  called  for  in  the  option  of  pur- 
chase, by  reason  of  the  fact  that 
Mrs.  Ridge  had  an  outstanding  dow- 
er right  which  could  not  be  con- 
trolled by  the  specific  performance 
decree.  The  court  overruled  that 
motion,  and  both  the  defendant 
Ridge  and  the  plaintiff  Tebeau  duly 
appealed  from  the  judgment  of  the 
circuit  court  to  this  court  The  case 
was  pending  here  on  appeal  at  the 
time  the  insurance  policy  in  ques- 
tion was  issued  and  also  at  the  time 
the  fire  occurred.  Afterwards  the 
case  was  decided  here.  Tebeau  v. 
Ridge,  261  Mo.  547,  L.R.A.1915C, 
367,  170  S.  W.  871. 

The  vice  president  of  the  defend- 
ant company  testified,  by  deposition, 
that  defoidant  did  not  know  that 
the  property  was  involved  in  litiga- 
tion at  the  time  the  policy  was  is- 
sued, and  had  it  known  so  it  would 
not  have  issued  the  policy. 

One  other  witness  testified  for  tiie 
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defendant  that  it  was  the  custom  of 
insurance  companies  not  to  write 
policies  on  property  which  was  in- 
volved  in  litigation. 

In  rebuttal,  plaintiff  offered  evi- 
dence tending  to  show  that  it  was 
the  custom  of  insurance  companies 
to  write  insurance  on  property  in- 
volved in  litigation  of  the  character 
here  mentioned. 

There  was  also  evidence  showing 
that,  after  this  fire,  plaintiff  rebuilt 
the  grand-stand  and  baseball  prop- 
erties, and  that  thereafter  insurance 
companies  were  informed  of  the 
pending  litigation;  but,  notwith- 
standing said  information,  they  is- 
sued policies  on  said  property,  and 
at  a  reduced  rate. 

The  only  declaration  of  law  offered 
in  the  case  was  a  declaration  in  the 
nature  of  a  demurrer  to  the  plain- 
tiff's evidence,  offered  by  defendant; 
and  the  sole  question  involved  upon 
this  appeal  is  whether  or  not  plain- 
tiff made  out  a  case  under  the  plead- 
ings and  evidence. 

I.  The  policy  provides  that  it  shall 
be  void  "if  the  interest  of  the  in- 
sured in  the  property  be  not  truly 
stated."  What  is  the  meaning  of 
the  word,  "property,"  in  the  above 
clause?  Does  it  include  property- 
other  than  that  covered  by  the  pol- 
icy, or  does  it  simply  mean  the  prop- 
erty   which    is,    in 

anred-property      the      pollCy?       That 

v.^'H'Sto.."'  the  latter  is  the  cor- 

rect meaning  we  en- 
tertain no  doubt.  The  uncontrovert- 
ed  evidence  in  this  record  shows 
that  plaintiff  was  the  unconditional 
owner  of  the  property  which  was  the 
subject  of  insurance  at  the  time  the 
policy  was  issued,  and  later  when 
the  fire  occurred.  We,  therefore, 
disallow  appellant's  contention  that 
the  insured's  interest  in  the  prop- 
erty was  not  truly  stated. 

II.  The  policy  further  provides: 
'This  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be 
Toid  if  the  interest  of  the  insured  be 
other  than  unconditional  and  sole 
ownership;  or  if  the  subject  of  in- 
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surance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple." 
What  is  the  meaning  of  the  phrase, 
"interest  of  the  insured,"  in  the 
above  clause?  Here  again,  we  are 
of  the  opinion  it  can  mean  noth- 
ing other  tiian  tiie 
interest  of  the  in-  f^j;;;^  of 
sured  in  the  prop-  in«nred-«oie 
erty  insured,  and  SrflnitiSiir" 
that  it  is  not  in- 
tended as  including  any  interest 
which  the  insured  might  have  or 
not  have  in  the  ground  upon  which 
the  property  is  located.  It  is  to  be 
presumed,  absent  language  in  the 
policy  clearly  showing  a  contrary  in- 
tention, that  the  term  "interest  of 
the  insured"  was  intended  as  refer- 
ring to  the  interest  of  the  insured  in 
the  property  which  is  the  very  sub- 
ject-matter of  the  policy,  and  the 
very  property  which  the  policy  is 
made  to  cover.  It  will  be  noticed,  by 
reading  the  latter  portion  of  the 
above  clause,  that  when  the  interest 
of  the  insured  in  property  other 
than  that  covered  by  the  policy  is  in- 
tended to  be  included,  clear  and  cer- 
tain language  is  used  showing  that 
Buch  ol^er  property  is  to  be  con- 
sidered. If  it  should  be  held  that 
the  term,  "interest  of  the  insured," 
is  sufficient  in  its  scope  to  cover  the 
interest  of  the  insured  in  the  ground 
upon  which  the  insured  properly  is 
located,  then  it  would  follow  that 
the  use  of  the  subsequent  clause, 
"or  if  the  subject  of  insurance  be  a 
building  on  ground  not  owned  by  the 
insured  in  fee  simple,"  was  wholly 
unnecessary,  and  perfoitoed  no  use- 
ful function  in  the  policy.  Since,  as 
above  stated,  the  evidence  was  suffi- 
ci«it  to  justify  the  court  in  finding 
that  the  interest  of  the  insured  (in 
the  subject  of  insurance)  was  that 
of  unconditional  and  sole  ownership, 
we  likewise  rule  this  point  against 
appellant's  contention. 

Was  the  ground  upon  which  these 
buildings  were  located  owned  by  the 
insurer  in  fee  simple,  within  the 
meaning  of  said  policy?  In  other 
words,  did  the  outstanding  contin- 
gent dower  right  of  Mrs.  Ridge 
render  the  title  of  the  insured  less 
than  the  fee-simple  title,  within  the 


Digitized  by 


Google 


1044 


AMERICAN  LAW  REPORTS.  ANNOTATED. 


[2  A.L.R. 


contemplation  of  said  policy?  After 
A  careful  review  of  the  authorities, 
we  have  reached  the  conclusion  that 
the  fee-simple  title  to  said  land  was 
vested  in  the  insur- 
l."SS=?"S;w.,     fd,  at  the  date  of 

Interest-cSeet         thC   policy   and   SUD- 

JTier."*"  •  sequent  loss,  not- 
withstandine:  the 
existence  of  such  outstanding  con- 
tingent right  of  dower. 

The  correct  rule  here  applicable, 
and  which  appears  to  have  the  sup- 
port of  the  great  weight  of  the  lau- 
thorities  on  the  point,  is  stated  in 
2  Clement  on  Fire  Insurance,  page 
184,  as  follows:  "The  fact  that  the 
insured  has  title  to  the  land  on 
which  [the]  building  insured  is  situ- 
ated, by  a  deed  from  a  married  man 
whose  wife  did  not  join  in  the  con- 
veyance, does  not  prevent  the  in- 
i^ed  from  being  the  owner  in  fee 
simple;  the  estate  owned  by  the 
wife,  who  did  not  sign  the  deed,  is 
an  estate  in  the  land  itself,  and  not 
a  mere  encumbrance  resting  upon 
it ;  but  it  is  not  until  the  death  of  the 
husbuid  that  the  w(f  e  has  any  claim, 
legal  or  equitable,  upon  the  real  es- 
tate so  conveyed,  and,  if  she  does 
not  survive  her  husband,,  her  estate 
terminates." 

To  the  same  effect  are  the  follow- 
ing authorities:  2  Cooley,  Briefs 
on  Ins.  p.  1362 ;  16  Am.  &  Eng.  Enc. 
Law,  931;  19  Cyc.  698,  note;  Ohio 
Farmers'  Ins.  Co.  v.  Bevis,  18  Ind. 
App.  17,  46  N.  E.  928;  Virginia  F. 
&  M.  Ins.  Co.  V.  Kloeber,  31  Gratt. 
749;  Commercial  Ins.  Co.  v.  Spank- 
neble,  52  111.  63, 1.  c  67,  4  Am.  Rep. 
582. 

III.  The  policy  further  provides: 
"This  entire  policy  shall  be  void  if 
the  insured  has  concealed  or  misrep- 
resented, in  writing  or  otherwise, 
any  material  fact 'or  circumstance 
concerning  the  insurance  or  the  sub- 
ject thereof." 

Appellant  contends  that  since  the 


insured  failed  to  inform  the  appel- 
lant of  the  fact  that  an  appeal  was 
p^ding  from  the  above  mentioned 
decree  of  the  Jackson  county  circuit 
court,  in  the  specific  performance 
suit  of  Tebeau  v.  Bidge,  that  such 
failure  upon  the  part  of  the  insured 
amounted, to  a  concealment  of  a  ma- 
terial fact,  witiiin  the  meaning  of 
said  policy.  We  are  unable  to  agree 
with  this  contention. 

In  the  case  of  Boggs  v.  America 
Ins.  Co.  30  Mo.  63,  the  same  being 
the  main  case  reli«i  upon  by  appel- 
lant in  support  of  the  above  con- 
tention, it  was  held  that  a  conceal- 
ment was  not  material,  "unless  the 
disclosure  of  the  facts  concealed 
would  have  induced  the  insurer  to 
decline  the  risk  or  enhance  the 
premium."  And  it  was  further 
therein  held:  "The  question  of  the 
materiality  or  immateriality  of  the 
fact  is  always  for  the  jury."  Id.  L 
c.  67. 

In  the  case  at  bar  there  was  evi- 
dence upon  the  part  of  plaintiff, 
tending  to  show  that  the  pendency 
of  said  litigation  was  an  immaterial 
fact  in  determining  the  hazard  of 
the  risk  or  the  amount  of  premium. 
There  was  evidence  offered  by  ap- 
pellant to  the  contrary.  This  was  & 
lawsuit  tried  before  the  court,  sit- 
ting as  a  jury.  He  found  for  plain- 
tiff, and  we  are,  therefore,  to  pre- 
A»peMi-  sume  that  he  found 

•ndiaor  br  that  the  fact  waa 

MM  court.  ^Q^  ^  material  one. 

There  having  been  sufficient  evi- 
dence to  support  such  a  finding,  it 
disposes  of  the  point  now  urged  Toy 
appellant,  and  it  becomes  unneces- 
sary to  discuss  the  proposition  as  to 
whether  the  acts  of  the  insured,  as 
disclosed  by  this  record,  would  or 
would  not  justify  a  finding  that 
there  was  or  was  not  conceaJment^ 
within  the  meaning  of  said  policy. 
The  judgment  is  afiSrmed. 

All  concur. 
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Oatstanding  dower  or  curtesy  right  as  rendering  title  of  insured  under  fire  in- 
surance policy  less  than  fee  simple. 


The  reported  case  (Tebeau  v.  Glo^e 
A  R.  F.  Ins.  Go.  ante,  1041)  holda 
that  an  outstanding  contingent  dower 
right  does  not  render  the  title  of  an 
insured  less  than  fee  simple,  within 
the  meaning  of  a  clause  in  a  policy  of 
fire  insurance,  providing  that  it  shall 
he  void  if  the  interest  of  the  insured 
be  other  than  unconditional  and  sole 
ownership.  This  holding  has  been 
sustained  in  the  few  cases  wherein  ,the 
•question  has  arisen,  and  may  be  said 
to  be  the  general  rule  on  the  subject, 
the  courts  basing  the  holding  on  the 
doctrine  that  the  courts  will  refuse  to 
declare  a  forfeiture  except  in  a  clear 
case.  Hix  v.  Sun  Ins.  Co.  (1910)  94 
Ark.  486,  140  Am.  St.  Rep.  .138,  127  S. 
W.  787;  Ohio  Farmers'  Ins.  Co.  v.  Be. 
vis  (1897)  18  Ind.  App.  17,  46  N.  E. 
928 ;  Southern  Mut.  Ins.  Co.  v.  Kloeber 
(1879). 31  Gratt.  (Va.)  739;  Virginia 
F.  &  M.  Ins,  Co.  V.  Kloeber  (1879)  31 
Gratt.  (Ya.)  749.  See  also  Commer- 
cial .Ins.  Co.  V.  Spankneble  (1869)  62 
111.  53,  4  Am.  Rep.  682. 

In  Ohio  Fanners'  Ins.  Co.  v.  Bevis 
(1897)  18  Ind.  App.  17,  46  N.  E.  928, 
it  appeared  that  the  insured  held  title 
by  a  conveyance  from  a  married  man, 
whose  wife  did  not  join  therein.  It 
was  held  that  this  fact  did  not  defeat 
a  policy,  conditioned  that  "if  this  as- 
sured is  not  the  sole  owner  in  fee  sim- 
ple of  the  realty  upon  which  this  in- 
sured building  is  situate,  and  having  a 
legal  and  equitable  title  thereto,  then 
and  in  such  case  this  policy  shall  be 
void."  The  court  said:  "It  was  only 
necessary  for  the  assured  to  answer 
che  question  concerning  his  title  in 
the  negative  or  affirmative.  He  was 
not  compelled  to  abstract  it  for  the 
benefit  of  the  company,  and  if  his 
answer,  conveying  the  meaning  that 
his  title  was  absolute,  was  correct,  and 
no  facts  in  relation  thereto  are  shown 
by  the  insured  which  would  materially 
increase  the  hazard,  or  cause  a  great- 
er premium  to  be  charged  for  the  in- 
surance, we  cannot  see  that  the  in- 
surer is  harmed  thereby.    If  appellee 


had  held  simply  a  life  estate,  or  if  the 
land  was  encumbered,  and  he  an- 
swered that  it  was  not,  we  can  readily 
see  why  the  courts  would  enforce  a 
forfeiture  of  that  kind." 

In  Virginia  F.  &  M.  Ins.  Co.  v.  Kloe- 
ber (1879)  31  Gratt.  (Va.)  749,  it  ap- 
peared that  the  insured  held  title  un- 
der a  deed  executed  by  a  trustee  whose 
wife  did  not  join  therein.  It  was  held 
that  her  outstanding  contingent  dower 
right  "was  not  such  an  interest  as 
shows  that  the  assured  was  invested 
with  less  than  a  perfect  title  in  the 
property  insured."  See  to  the  same 
effect.  Southern  Mut.  Ins.  Co.  v.  Kloe- 
ber (1879)  31  Gratt.  (Va,)  739. 

In  Hix  ▼.  Sun  Ins.  Co.  (1910)  94 
Ark.  485,  140  Am.  St.  Rep.  138,  127  S. 
W.  737,  it  appeared  that  a  short  time 
before  the  policies  in  suit  were  issued, 
a  decree  of  divorce  was  .rendered 
against  the  insured.  The  policies 
were  in  the  standard  form,  and  liabil- 
ity thereunder  was  contested  on  ac- 
count of  an  alleged  breach  of  the  fol- 
lowing condition,  stated  in  each  policy, 
viz:  "This  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed 
thereon  or  added  thereto,  shall  be  void 
...  if  the  interest  of  the  insured  be 
other  than  unconditional  and  sole 
ownership ;  or  if  the  subject  of  insur- 
ance be  a  building  on  ground  not 
owned  by  the  assured  in  fee  simple." 
The  court,  in  construing  the  act  relat- 
ing to  the  property  rights  of  a  wife  on 
the  rendition  of  a  final  decree  of 
divorce  in  her  favor  (Kirby's  Dig.  § 
2684,  Act  of  March  28,  1893),  held 
that  the  statute  gave  her,  for  and 
during  her  natural  life,  such  an  inter- 
est in  the  real  estate  as  would  be  her 
dower  right  in  case  of  the  husband's 
death;  and,  in  applying  the  general 
rule  that  her  claim  did  not  change  the 
husband's  interest  in  the  insured  prop- 
erty from  that  of  sole  and  uncondi- 
tional ownership,  the  court  said: 
"The  statute  provides  that  the  spe- 
cific property  to  which  the  wife  is  en- 
titled shall  be  designated  in  the  de- 
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cree  for  divorce;  but,  conceding  that 
this  may  be  done  afterwards  by  an- 
other decree  of  the  court,  until  it  is 
done  the  divorced  wife's  claim  is  an 
unascertained  one,  which  does  not 
change  the  husband's  interest  in  the 
property  from  that  of  sole  and  uncon- 
ditional ownership.  He  is  still  the 
sole  and  unconditional  owner  thereof 
in  fee  simple,  though  the  divorced 
wife's  undetermined  claim  exists,  and 
he  cannot  convey  it  without  her  con- 
currence. The  husband  cannot  sell 
his  homestead  before  divorce,  unless 
his  wife  joins  in  the  execution  of  the 
conveyance,  nor  can  he  convey  his 
other  lands  free  of  the  wife's  inchoate 
dower  right;  yet  he  is  the  sole  and  un- 
conditional owner.  He  is  not  merely 
the  owner  of  an  undivided  interest, 
but  he  is  the  sole  and  unconditional 
owner  until  his  wife's  interest  be  as- 
serted and  carved  out  The  title  re- 
mained vested  in  the  husband  solely 
and  unconditionally  until  it  was  de- 
vested by  a  decree  of  the  court,  desig- 
nating the  specific  property  to  which 
the  wife  was  entitled." 

In  Commercial  Ins.  Co.  T.  Spank- 
neble  (1869)  52 IIL  53,  4  Am.  Rep.  582, 
the  court,  in  holding  that  a  husband's 
estate 'by  the  curtesy  did  not  render 
his  wife's  interest  in  the  insured  prop- 
erty less  than  absolute  ownership, 
said:  "No  one  would  say  that,  under 
such  a  provision  in  a  policy  issued  to 


A  married  man,  he  could  not  recover^ 
because  his  wife-  had  a  contingent 
right  to  dower  in  the  prvmises." 

But  in  Mcintosh  v.  North  State  P. 
Ins.  Co.  (1910)  152  N.  C.  50,  186  Am. 
St.  Rep.  818,  67  S.  E.  45,  it  appeared 
that  the  property  in  question  wa» 
formerly  owned  by  an  intestate,  and 
at  his  death  descended  to  his  daugh- 
ters, subject  to  his  widow's  dower 
right  therein.  Subsequently  the  in- 
sured marled  the  widow,  and  took  out 
a  policy  of  insurance  in  which  he  ap- 
peared as  the  sole  owner  and  ben- 
eficiary. The  court  held  that  he  could 
not  recover  under  the  policy,  as  he 
had  no  title  within  the  meaning  of  the 
standard  clause. 

The  general  rule  heretofore  has 
been  applied  in  the  case  of  a  husband's 
right  of  curtesy  in  property  owned  by 
the  wife,  it  being  held  that  such  right 
does  not  render  her  title  less  than  fee 
simple,  within  the  requirement  of  a 
policy  providing  that  if  the  interest  of 
the  assured  is  not  one  of  absolute  own- 
ership, it  must  be  so  stated  to  the  com- 
pany in  writing.  Commercial  Ins.  Co. 
V.  Spankneble  (IIL)  supra. 

The  same  rule  has  been  applied 
where  a  husband  had  a  homestead  in- 
terest in  property  owned  by  his  wife. 
Sun  Ins.  Office  v.  Beneke  (1899)  — 
Tex.  Civ.  App.  — ,  63  S.  W.  98.  See 
also  Caldwell  v.  Stadacona  F.  &  L.  Ins. 
Co.  (1882)  11  Can.  S.  C.  212.     H.  B. 


RUTH  K.  TAYLOR  et  al.,  Appts., 

V. 

CITY  OP  SPOKANE,  Respt. 

Waahington  Supreme  Court -~  February  20,  1818. 
(100  Wash.  409,  171  Pac.  249.) 

Trial  —  question  for  jury  —  wearing  high-heeled  shoes  —  negligence. 

1.  The  jury  must  determine  whether  one  injured  by  falling  on  an  icy 
pavement  was  negligent  in  wearing  upon  such  pavement  a  high-heeled 
shoe  which  is  in  evidence  before  them. 

[See  note  on  this  question  beginnmg  on  page  1049.] 

Same  —  instructions  —  character  of  caused  by  a  fall  on  an  icy  sidewalk 

shoes  —  separate  ground  of  negli-  does  not  make  the  character  of  shoes 

gence.  worn  an  independent  act  of  negligence 

2.  An  instruction  in  an  action  to  re-  on  the  part  of  plaintiff,  in  telling  the 

cover  damages  for  personal  injuries  jury,  after  defining  the  care  to  be  used 
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in  ▼entturing  upon  a  known  icy  pave- 
ment, that  previous  knowledge  of  the 
condition  of  the  walk,  if  found,  and 
the  fact,  if  found,  that  she  was  wear- 
ing high-heeled  shoes,  is  not  conclu- 
sive of  contributory  negligence,  yet  if 
such  acts  were  found  to  be  acta  of  neg- 
ligence contributing  to  the  injury, 
there  might  be  a  finding  for  defend- 
ant. 

Mimidpal  coKporatlon  —  fall  <m  side- 
walk —  c<NitribHt<Nry  negligence  — 
use  of  impr(qi>er  shoes. 

3.  One  cannot  hold  a  city  liable  for 
injury  caused  by  falling  upon  an  icy 
sidewalk,  if  the  primary  cause  of  the 
injury  was  the  fact  that,  with  knowl- 
edge of  the  condition  of  the  walk,  she 
wore  shoes  improper  for  such  use. 
Trial  —  Instruc^n  —  weight  of  evi- 
dence. 

4.  An  instruction  in  an  action  by 
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one  seeking  to  hold  a  city  liable  for 

injqiT  caused  by  falling  on  an  icy 

sidewalk,  that  the  fact,  if  found,  that- 

plaintiff    was    wearing     high-heeled 

shoes,  is  not  conclusive  that  she  was 

guilty  of  contributory  negligence,  is 

not  equivalent  to  an  instruction  that 

it  might  be  considered  as  evidence  of 

negligence;  nor  is  it  a  comment  upon 

the  evidence. 

Same  —  question  for  jury  —  height  of 
heels. 

6.  The  jury  may  determine  from  a 
shoe  in  evidence  before  them,  in  an  ac- 
tion to  hold  a  city  liable  for  injuries 
caused  by  a  fall  on  an  icy  sidewalk, 
and  from  evidence  that  plaintiff  at- 
tributed the  fall  to  high-heeled  shoes, 
whether  or  not  the  heels  were  higher 
than  those  ordinarily  worn  on  the 
street. 


Appeal  by  plaintiffs  from  a  judgment  of  the  Superior  Court  for  Spokane 
C!ounty  in  favor  of  defendant  in  an  action  brousrht  to  recover  damages  for 
personal  injiuies,  alleged  to  have  been  caused  by  defendant's  negligence. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  Hhe  court. 

Messrs.  Danson,  Williams,  &  Dan-     Pacific   Lounge   ft   Mattress   Co.   84 


s(m  and  George  D.  Lantz,  for  appel- 
lants : 

To  constitute  contributory  negli- 
gence, there  must  be  want  of  ordinary 
care,  having  in  view  all  the  circum- 
stances of  the  case,  and  such  lack  of 
ordinary  care  must  contribute  to  the 
injury  as  an  efficient  cause  thereof. 

Gage  V.  Springston  Lumber  Go.  47 
Wash,  141,  91  Pac.  558;  Bethel  v.  St. 
Joseph,  —  Mo.  App.  — ,  180  S.  W.  401; 
Lynch  V.  Waldwick,  123  Wis.  351,  101 
N.  W.  925;  Austin  &  N.  W.  R.  Co.  v. 
McElmurray,  —  Tex.  Civ.  App.  — ,  26 
S.  W.  325. 

It  is  not  the  jury's  function  to  specu- 
late and  guess  as  to  the  cause  of  in- 
juries. 

Ennis  v.  Banks,  95  Wash.  513,  164 
Pac.  58. 

The  court  invaded  the  province  of 
the  jury  by  commenting  upon  the  item 
of  evidence  relating  to  plaintiff's 
shoes,  and  by  going  even  further  and 
conveying  to  the  jury  the  idea  that 
weight  was  to  be  given  to  it, — a  clear 
expression  of  opinion. 

State  V.  Walters,  7  Wash.  246,  34 
Pac.  938,  1098;  Gottstein  7.  Seattle 
Lumber  &  Commercial  Co.  7  Wash. 
424,  35  Pac.  133;  Bardwell  v.  Ziegler, 
3  Wash.  34,  28  Pac.  860;  Crooker  v. 


Wash.  191,  75  Pac.  632. 

There  was  no  issue  as  to  respond- 
ent's negligence  to  submit  to  the  jury. 

Roe  V.  Standard  Furniture  Co.  41 
Wash.  546,  83  Pac.  1109. 

Messrs.  J.  M.  Geraghfy  and  Alex  M. 
yfinaUm,  for  respondent: 

Mrs.  Taylor's  acts  were  not  "con- 
clusive of  her  negligence,"  but  the 
jury  were  properly  told  that  they 
might  find  that  they  were  in  fact  neg- 
ligent acts. 

Sutton  V.  Snohomish,  11  Wash.  24, 
48  Am.  St.  Rep.  847,  39  Pac.  273;  Ben- 
son V.  Hamilton,  34  Wash.  201,  75  Pac. 
805;  Gagnier  v.  Fargo,  12  N.  D.  219, 
96  N.  W.  841. 

Where  specific  instructions  are 
asked  upon  a  certain  branch  of  the 
case,  it  is  the  duty  of  the  court  to  give 
them. 

Harris  v.  Brown's  Bay  Logging  Co. 
57  Wash.  8,  106  Pac.  152;  Duteau  v. 
Seattle  Electric  Co.  45  Wash.  418,  88 
Pac.  755;  Dallas  Consol.  Electric 
Street  R.  Co.  v.  Ison,  37  Tex.  Civ.  App. 
219,  83  S.  W.  408;  Metropolitan  Street 
R.  Co.  V.  Johnson,  90  Ga.  500,  16  S.  E. 
51;  West  Chicago  Street  R.  Co.  v. 
Groshon,  51  111.  App.  463;  St.  Louis  & 
S.  P.  R.  Co.  V.  Crabtree,  69  Ark.  134, 
62  S.  W.  64;  Louisville  &  M.  R.  Co.  v. 
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King,  131  Ky.  347,  115  S.  W.  196; 
Crosby  v.  Ritchey,  56  Neb.  386,  76  N. 
W.  895;  Campbell  v.  St.  Louis  &  Sub- 
urban R.  Co.  175  Mo.  161,,  75  S.  W.  86; 
St.  Louis  Southwestern  R.  Co.  v.  Cas- 
seday,  92  Tex.  525,  50  S.  W.  125;  Mis- 
souri, K.  &  T.  R.  Co.  V.  McGlamory,  89 
Tex.  686,  85  S.  W.  1058;  Western  U. 
Teleg.  Co.  v.  Morris,  44  C.  C.  A.  360, 
105  Fed.  49;  Haines  v.  Illinois  0.  R. 
Co.  41  Iowa,  227. 

The  question  whether  respondent 
was  guilty  of  negligence  was  for  the 
jury. 

Dougan  v.  Seattle,  76  Wash.  621,  61 
L.R.A.(N.S.)  214,  136  Pac.  1165. 

Mount,  J.,  delivered  the  opinion 
of  the  court: 

Mrs.  Ruth  K.  Taylor,  one  of  the 
plaintiffs  in  this  action,  was  injured 
as  the  result  of  a  fall  upon  an  ice- 
covered  sidewalk,  in  the  city  of  Spo- 
kane. She  and  her  husband  sued 
the  city  to  recover  damages,  alleg- 
ing negligence  in  permitting  the 
sidewalk  to  be  covered  with  ice,  up- 
on which  ashes  had  been  thrown. 
The  city,  for  answer,  denied  negli- 
gence on  its  part,  and  alleged  con- 
tributory negligence  on  the  part  of 
the  plaintiff,  Ruth  K.  Taylor,  by 
reason  of  the  fact  that  she  knew 
the  condition  of  the  walk,  and  was 
negligent  in  going-  thereon  wearing 
high-heeled  shoes.  The  cause  was 
tried  to  the  court  and  a  jury,  a 
verdict  was  returned  in  favor  of 
the  defendant,  a  judgment  of  dis- 
missal was  entered,  and  the  plain- 
tiffs have  appealed,  alleging  error 
in  an  instruction  of  the  court  to  the 
jury,  as  follows:  "I  instruct  you 
that  if  Mrs.  Taylor  knew  of  the 
alleged  dangerous  condition  of  the 
sidewalk  prior  to  the  time  of  the 
accident,  then  the  law  would  re- 
t]uire  more  care  on  her  part  to 
avoid  injury  than  if  she  knew  noth- 
ing about  it.  The  degree  of  care 
in  each  case  required  to  be  used 
by  Mrs.  Taylor  would  still  be  or- 
dinary care.  She  would  not  be  un- 
der obligation  to  use  a  greater  de- 
gree of  care  than  ordinary  care,  but 
would  be  required  to  use  that  degree 
of  care,  to  wit,  ordinary  care,  which 
reasonable    prudence    and    caution 


would  dictate  to  the  ordinary  trav- 
eler as  being  proper  to  be  used. 
When  a  person  knows  of  a  danger- 
ous sidewalk,  the  law  requires  of 
her  to  exercise  such  reasonable  care 
as  an  ordinarily  prudent  and  cau- 
tious person  would  use  under  like 
circumstances.  If  this  is  done  and 
injury  results  the  person  is  without 
fault,  and  if  you  find  this  to  be  the 
case,  Mrs.  Taylor  was  not  guiltsr'of 
contributory  negligence.  If  this 
was  not  done,  and  the  failure  so  to 
do  proximately  contributed  to  the 
injury,  then  Mrs.  Taylor  was  guilty 
of  contributoiy  negligence,  and  can- 
not recover.  .  The  question  of 
whether,  upon  all  t|)e  facts  in  the 
case  as  disclosed  from  all  the  evi- 
dence, Mrs.  Taylor  was  or  was  not 
guilty  of  contributory  negligence,  is 
one  for  your  determination,  and 
while  previous  knowledge^  if  you 
find  she  had  such  knowledge,  of  the 
condition  of  the  sidewalk,  on  the 
part  of  Mrs.  Taylor,  and  the  fact 
that  she  was,  if  you  find  that  she 
was,  wearing  high-heeled  shoes,  is 
not  conclusive  that  she  was  guilty 
of  contributory  negligence,  yet  you 
have  a  right  to,  and  may,  if  you  find 
that  such  acts  or  omissions  on  her 
part  were  acts  of  negligence  «ontrib« 
uting  proximately  to  her  injury, 
find  for  the  defendant." 

It  is  argued  by  counsel  for  the  ap- 
pellants that  this  instruction  is 
erroneous  because  it  makes  the 
character  of  the  shoes  worn  an  in- 
dependent act  of  negligence.  We 
think  there  is  no  merit  in  this  con- 
tention.     The     in-  _  .  .  .  _ 

,  , .  .  • ,,        , ,        Trial— laatrae- 

StrUCtlOn     tells     the    tloa*— ehar«cter 

jury   that,  if  they  "ipSSfr 
found     that     Mrs.  ««»»»*  «« 
Taylor  had  knowl-  »««"««»«-• 
edge  of  the  condition  of  the  side- 
walk, and  was  wearing  high-heeled 
shoes,  and  if  they  found  that  such 
acts  were  acts  of  negligence,  then 
she  could  not  recover.    But  even  if 
we  were  to  conclude  that  the  in- 
struction is  susceptible  of  the  con- 
struction which  appellants  seek  to 
place  upon  -it,  we  think  it  would  not 
in  that  event  be  erroneous,  since  it 
was  a  question  for  the  jury  to  de- 
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termine  from  the  character  of  the 
„  __  shoe,     which     was 

vaeauoa  tor  placecl  in  evidaoce 
l"JJS:r/.1Ji"«       by    the   appellants, 

BevU^enee  WhethWT  it  WBS  negT- 

.ligence'  for  Mrs. 
Taylor  to  wear  such  shoes  upon  an 
icy  sidewalk. 

In  the  ease  of  Armstron^r  v. 
Yakima  Hotel  Co.  75  Wash.  477, 135 
Pac.  233,  where  it  was  contended 
that  the  shoes  worn  by  the  respond- 
ent in  that  case  had  high  heels, 
which  caused  the  accident,  and 
where  the  defense  was  one  of  con- 
tributory nesrligence  because  the  re- 
spondent wore  a  narrow  skirt  and 
high-heeled  shoes,  we  said:  "Both 
the  skirt  and  the  shoes  were  in  evi- 
dence. On  such  a  conflict,  it  is 
elementary  that  the  questions  of 
negligence  and  contributory  negli- 
S^ice  were  both  for  the  jury." 

So  it  was  in  this  case.  If  either 
the  knowledge  of  the  condition  of 
the  sidewalk  or  the  fact  that  Mrs. 
Taylor  was  wearing  improper  shoes 
M.ni«i»^i  with  which  to   go 

eorpoi«tio>-  upon  a  Walk,  the 
wSk^""*"  condition  of  which 
-•JiiySU-...  she  knew,  was  the 
oi  Improper  prmjary  cause  of 
""••••  the    accident,    she, 

of  course,  was  guilty  of  contrib- 
utory negligence  and  could  not  re- 
cover. 

Appellants  further  contend  that 
the  statement  in  the  instruction 
that  "the  fact  that  she  was,  if  you 
find  that  she  was,  wearing  high- 
heeled  shoes,  is  not  conclusive  that 
she  was  guilty  of  contributory  neg- 
ligence," is  equivalent  to  instructing 
the  jury  that,  if  Mrs.  Taylor  was 
wearing  high-heeled  shoes,  that  was 
evidence  of  negligence,  and  entitled 
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to  any  weight  short  of  conclusive- 
ness; and  it  is  argued  that  this  was 
a  comment  upon  the  evidence. 

We  think  it  was  neither  a  com- 
meat  upon  a  fact,  nor  upon  the 
weight  to  be  attrib-  Tri«i- 
uted    to    the    fact  l?;,*St"'i"" 
that  she  was  wear-  eTide»ee. 
ing  high-heeled  shoes.     The  court 
simply  tojd  the  jury  that,  if  they 
found  that  it  was  a  fact  that  she 
was  wearing  high-heeled  shoes,  that 
fact  was  not  conclusive  that  she  was 
guilty  of  negligence.    If  this  state- 
ment were  held  to  be  error,  it  would 
be  error  in  favor  of  appellants. 

Appellants  also  argue  that  there 
was  no  evidence  that  the  heels  of 
these  shoes  were  higher  than  those 
ordinarily  worn  upon  the  street. 
One  of  the  shoes,  admittedly  worn 
by  Mrs.  Taylor,  was  introduced  in 
evidence.  Mrs.  Taylor,  when  a  wit- 
ness upon  the  stand,  testified  that, 
at  the  time  of  her  fall,  she  made  a 
statement  that  she  was  afraid  her 
husband  would  attribute  the  fall  to 
her  high-heeled  shoes.  A  witness 
for  the  respondent  testified  that  her 
statement  was  that  the  accident  was 
caused  by  "those  foolish  high-heeled 
shoes."  The  jury 
was  at  liberty  to  de-  anuttoa  tor 
cide  from  this  evi-  i^'f^*,^!*"* 
dence  whether  the 
shoes  were  the  kind  usually  worn 
and  whether  the  shoes  worn  were 
the  primary  cause  of  the  accident. 

The  instructions  as  a  whole  were 
fair  and  clear,  and,  we  think,  stated 
the  law  properly  to  the  jury. 

We  find  no  error  in  the  record, 
and  the  judgment  is  therefore  af- 
firmed. 

Ellis,  Ch.  J.,  Holeomb,  Chadwick, 
and  Morris,  JJ.,  concur. 


ANNOTATION. 

Hig^-fceeled  shoes  or  character  of  appard,  as  affecting  contributory  negligence 

of  w<mian. 


The  holding  of  the  reported  case 
(Taylor  v.  Spokane,  ante,  1046),  that 
the  negligence  of  a  pedestrian  in  going 
upon  an  icy  sidewalk  wearing  high- 
heeled  shoea,  knowing  of  the  danger- 


ous condition  of  the  walk,  is  a  question 
for  the  jury,  is  supported  in  Arm- 
strong v.  Yakima  Hotel  Co.  (1»13)  76 
Wash.  477, 136  Pac.  283,  where  a  guest 
in  a  hotel,  wearing  a  narrow  skirt  and 
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high-heeled  shoes,  tripped  while 
descending  the  stairs,  this  case-  being 
sufficiently  set  out  in  the  opinion  of 
Taylob  v.  Sfokane. 

So,  in  Rose  v.  Kansas  City  (1910) 
141  Mo.  App.  278,  124  S.  W.  1057, 
where  a  woman  was  injured  while 
alighting  irom  a  street  car,  by  stepping 
on  a  lose  brick  in  a  street,  the  ques- 
tion whether  she  was  guilty  of  con- 
tributory negligence  in  wearing  high 
and  narrow  heeled  shoes,  known  as 
"French  heels,"  only  about  1  inch  wide 
at  the  bottom,  was  for  the  jury. 

And  the  decision  in  Horan  v.  Inde- 
pendence (1916)  —  Mo.  App.  — ,  176  S. 
W.  1061,  held  that  an  instruction, 
merely  requiring  a  finding  that  a  pe- 
destrian slipped  and  fell,  was  erro- 
neous in  failing  to  require  a  finding 
that  she  fell  because  of  the  negligent 
condition  of  a  walk,  especially  where 
there  was  evidence  tending  to  show 
that  she  may  have  been  caused  to  fall 
solely  by  reason  of  the  condition  of 
the  heels  of  her  shoes,  and  that  she 
had  been  walking  along  a  wet  cinder 
path. 

One  of  the  rights  of  a  railroad  pas- 
senger, states  the  court  in  Colt  v.  Sixth 
Ave.  R.  Co.  (1871)  1  Jones  &  S.  (N. 
Y.)  189,  affirmed  in  (1872)  49  N.  Y. 
€71,  is  to  be  allowed  a  reasonable  time 
to  get  off.  Subject  to  all  lawful  reg- 
ulations as  to  the  time,  place,  and 
manner  of  stopping,  which  a  railroad 
company  may  make,  it  is  their  duty, 
when  a  passenger  desires  to  get  off 
and  indicates  such  desire  to  the  con- 
ductor, to  stop  the  car  long  enough  to 
allow  the  passenger  to  alight.  The 
length  of  such  stoppings  will  depend 
upon  and  be  regulated  by  the  circum- 
stances of  each  case;  usually  the  con- 
dition of  the  passenger,  of  the  car, 
and  of  the  street  at  the  place  of  de- 
parture. But,  regulated  by  these  cir- 
cumstances, sufficient  time  must  be 
given;  and  if  the  company  fails  in 
this  respect,  they  must  be  held  respon- 
sible, for  the  injuries  which  the  pas- 
sengers receive  by  means  of  it.  It 
was  held  in  this  case  that  the  fact  that 
a  passenger,  an  aged,  crippled  woman, 
wore  a  hoop  skirt  or  a  dress  that 
trailed,  which  caught  on  the  car  when 
it  commenced  to  move  and  she  was 
alighting,  throwing  her  down,  did  not 


contribute  to  the  accident  so  as  io  re- 
lieve the  company  from  negligence  in 
starting  the  car  before  she  had  safely 
alighted  and  was  free  from  the  car. 
The  court  observed  that  it  could  not 
say,  as  a  matter  of  law,  that  she  had 
not  a  right  to  wear  a  hoop  ^rt,  or  a 
dress  so  long  as  to  trail  behind  her 
and  rest  upon  the  platfenn  as  she  was 
alighting.  If,  as  she  believed,  her 
skirt  or  dress  was  caught  by  a  nail 
protruding  above  the  platform,  never- 
theless, she  was  thrown  down  by  the 
too  soon  starting  of  the  car.  Or,  even 
if  there  was  no  nail  there,  and  het 
dress  was  not  thus  caught,  neverthe- 
less, no  one  can  reasonably  doubt  that 
the  starting  of  the  car  threw  her  down. 

So,  where  a  passenger's  dress 
caught  upon  the  plunger  of  a  street 
car  when  she  was  in  the  act  of  alight- 
ing, and  before  it  was  loosened  the  car 
started  and  dragged  her  some  dis- 
tance, it  was  held  in  Smith  v.  King- 
ston City  H.  Co.  (1900)  56  App.  Div. 
14S,  67  N.  Y.  Supp.  186,  9  Am.  Neg. 
Rep.  162,  affirmed  in  (1902)  169  N.  Y. 
616,  62  N.  E.  1100,  that  it  could  not  be 
held,  as  matter  of  law,  negligence  on 
the  part  of  the  passenger  to  wear  a 
dress  so  long  that  it  was  likely  to 
catch  upon  appliances  extending 
above  the  platform. 

So,  where  a  passenger  caught  her 
hoop  skirt  on  a  nail  projecting  from 
the  platform  of  a  car  which  started 
before  she  had  alighted  free  from  the 
car,  so  that  she  was  dragged  some  dis- 
tance and  injured,  it  was  held  in  Pou- 
lin  V.  Broadway  ft  S.  Ave.  R.  Co. 
(1872)  2  Jones  ft  S.  (N.  Y.)  296,  af- 
firmed in  (1874)  61  N.  Y.  621,  that  the 
fact  that  she  wore  a  hoop  skirt  did  not 
render  her  guilty  of  contributory  neg- 
ligence. The  court  upheld  a  charge: 
"I  will  not  undertake  to  tell  the  jury 
that  hoop  skirts  are  unsafe.  If  hoop 
skirts  are  worn  by  such  passengers  as 
the  railroad  company  were  in  the  hab- 
it of  carrying,  they  were  bound  to  pro- 
vide for  the  safety  of  passengers  with 
that  kind  of  garment  on.  They  are 
bound  to  carry  such  passengers  as 
they  take  and  are  in  the  habit  of  tak- 
ing, safely,  with  as  much  care  and 
caution  as  pitident,  cautious  persons 
would  be  bound  to  exercise."  It  can 
hardly  be  insisted  on,  further  stated 
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the  court,. that  it  was  the  duty  of  the 
court  to  have  charged  the  jury  that  a 
hoop  skirt  is  an  unnecessaiy  article  of 
female  apparel,  or  that  an  extra  de- 
gree of  caution  is  required  on  the  part 
of  the  wearer,  to  avoid  accidents. 

So,  it  is  stated  in  the  syllabus  of 
Patterson  v.  Inclined  Plane  R.  Co. 
(1896)  12  Ohio  C.  C.  274,  5  Ohio  C.  D. 
666,  10  Am.  Neg.  Cas.  33,  that  where, 
in  a  suit  for  damages  for  personal  in- 
juries, it  appears  that  the  injury  was 
caused  by  the  plaintififs  dress  being 
caught  in  some  way  by  the  door  or  on 
the  platform  of  the  car,  while  she  was 
alighting  therefrom,  and  the  car  be- 
ing started  by  the  conductor  before 
she  could  free  herself,  in  consequence 
of  which  she  was  thrown  on  her  side 
and  injured,  it  would  not  be  proper  to 
charge  the  jury  that  the  plaintiff's 
failure  to  gather  up  her  dress  while 
alighting  from  the  car,  which  would 
probably  have  avoided  the  accident,  if 
a  careful  and  prudent  lady  would 
have  done  so,  was  negligence  on  her 
part  as  a  matter  of  law,  and  would 
prevent  a  recovery  by  her.  The  fol- 
lowing charges  on  the  part  of  the 
plaintiff  were  upheld  by  the  court :  "It 
might,  under  some  circumstances,  be 
contributory  negligence  for  a  woman 
to  permit  her  dresis  to  trail  upon  the 
platform  of  a  street  car  when  she  was 
alighting,  but  this  would  be  true  only 
where  there  were  facts  and  circum- 
stances surrounding  her  which  she 
had  knowledge  of,  or  ought,  by  the  ex- 
ercise of  common  and  ordinary  care, 
to  have  knowledge  of,  which  should 
cause  her  to  apprehend  danger  in  per- 
mitting her  dress  to  trail.  ...  If 
the  plaintiff  was  exercising  ordinary 
care  when  she  was  leaving  the  car, 
and  had  no  cause  to  apprehend  danger 
in  permitting  her  dress  to  trail,  she 
was  not  guilty  of  contributory  negli- 
gence in  so  permitting  it."  If  the  in- 
jury to  the  plaintiff  was  caused  by 
reason  of  the  fact  that  her  dress  was 
caught  upon  the  step  of  the  car,  ob- 
served the  court,  either  from  her  own 
negligence  or  want  of  ordinary  care  or 
while  she  was  in  the  exercise  of 
proper  care,  and  there  was  no  negli- 
gence on  the  part  of  this  company, 
this,  of  course,  would  only  be  an  acci- 
dent or  misadvoitttre,  and  she  would 


have  no  right  of  action  against  anyone. 
But  if  she  was  entirely  free  from  neg- 
ligence or  fault,  and  the  company  was 
negligent,  and  thereby  caused  the  in- 
jury, it  would  be  liable.  It  was  then 
a  very  important  question  for  the  con- 
sideration of  .the  jury,  whether  the 
plaintiff  was  negligent  in  allowing 
her  dress  to  trail,  and  if  she  was  at 
the  time  "exercising  ordinary  care" 
in  alighting  from  the  car,  as  the 
charge  asked  for  assumed,  she  could 
not  have  been  guilty  of  contributory 
negligence  in  this  respect,  so  as  to 
prevent  her  recovering  a  verdict  in  the 
case,  if  negligence  on  the  part  of 
the  c<»iq>any  was  shown  in  starting  the 
car  before  she  was  free  from  it,  and 
the  injury  was  thereby  brought  about. 
So,  the  court  upheld  the  charge  on  the 
part  of  the  plaintiff:  "The  plaintiff 
was  not  bound  to  apprehend  careless- 
ness upon  the  part  of  the  defendant. 
She  had  a  right  to  rely  upon  the  de- 
fendant having  its  platform  in  good 
condition,  and  free  from  obstacles  of 
an  unusual  character  upon  which  her 
dress  might  catch.  She  was  not  bound 
to  apprehend  that  tiie  conductor  might 
start  the  car  while  her  body  was  in 
contact  witii  it,  or  until  she  was  free 
from  it  and  had  reached  a  position  of 
safety.  She  was  not  bound  to  appre- 
hend that  she  might  do  anything  that 
would  place  her  in  jeopardy.  On  the 
contrary,  she  had  a  right  to  place  full 
reliance  on  the  defendant  doing  its 
full  duty  toward  her,  and  exercising 
the  high  degree  of  care  which  the  law 
requires  of  it"  So,  the  court  stated 
that  it  was  error  to  refuse  this  charge : 
"The  plaintiff  in  this  case  claimed 
that  her  dress  was  held  in  some  way 
upon  the  platform  of  the  defendant's 
car,  and  that  the  conductor  negligent- 
ly started  the  car  while  it  was  so  held. 
If  it  was  held  upon  the  platform  or 
step  by  some  object  or  force,  that  is  a 
separate  and  independent  fact,  and  if 
you  think  the  evidence  justifies  you 
in  finding  such  to  be  the  fact,  you 
may  do  so,  without  determining  how 
or  by  what  it  was  held."  The  court 
said  that  the  vital  questions  on  this 
point  were  these:  Was  the  dress  so 
held  in  any  manner?  and,  if  so,  was 
the  conductor  negligent  in  starting 
the  car  before  her  dress  was  free,  and 
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did  this  cause  the  injury?  The  man- 
ner or  way  in  which  it  was  caught 
was,  in  this  jraint  of  view,  not  ma- 
terial, and  if  the  evidence  Justified  the 
jury  in  finding  that  it  was  so  caught 
or  held,  and  that  while  so  held  the 
conductor  negligently  started  the  car, 
it  was  not  essential  to  a  finding  in 
favor  of  the  plaintiff  on  this  point 
that  the  jury  should  know  or  find  how 
it  was  held. 

In  the  following  cases  a  passenger 
was  injured  in  alighting  from  a  car 
which  was  moving,  or  was  suddenly 
started,  but  there  was  no  discussion  of 
negligence  based  on  her  wearing  ap- 
parel, although  it  apparently  had  some 
connection  with  the  Occident.  Dun- 
ning V.  Lake  Erie  &  W.  R.  Co.  (1906) 
38  Ind.  App.  91,  77  N.  E.  1049  (pas- 
senger held  guilty  of  contributory  neg- 


ligence, as  matter  of  law,  in  stepping 
straight  out  from  train  which  she 
knew  was  moving,  without  making  ef- 
fort to  ascertain  its  speed,  and  holding 
a  parcel  in  one  hand  and  her  skirts  in 
the  other) ;  La  Pointe  v.  Boston  &  M. 
R.  Co.  (1901)  179  Mass.  535,  61  N.  E. 
142,  10  Am.  Neg.  Rep.  600,  later  hear- 
ing in  (1902)  182  Mass.  227,  65  N.  E. 
44  (railroad  company  held  not  liable 
where  aged  passenger  alighted  from 
moving  train,  wearing  a  veil,  and 
carrying  handbag  and  bundle) ;  Filer 
V.  New  York  C.  R.  Co.  (1877)  68  N.  Y. 
124,1 6  Am.  Neg.  Cas.  162  (verdict  for 
plaintiff  sustained  where  passenger 
was  injured  when  car  suddenly 
started,  catching  her  clothing). 

J.  D.  C. 


PEOPLE  OP  THE  STATE  OP  ILLINOIS  EX  REL.  HENRY 
STUCKA.RT,  County  Treasurer,  etc.,  Appt., 

V. 

ROBERT  WHITE  &  COMPANY. 


HMnote  Supreme  Court— Deoember  18,  1918. 

(286  m.  269,  121  N.  E.  653.) 

Tax  —  right  to  object  to  assessment  —  agent. 

1.  Mere  agents  in  charge  of  real  estate  cannot  object  to  a  tax  assess- 
ment thereon,  under  a  statute  permitting  objection  by  anyone  interested 
in  the  property,  since  such  interest  must  be  a  property  right. 
.   [See  note  on  this  question  beginning  on  page  1057.] 


Same  —  objection  —  interest 

2.  The  interest  necessary,  under  a 
statute  permitting  one  interested  in 
real  estate  to  make  defense  against  a 
tax  assessment  thereon,  must  be  a 
property  right. 

Evidence  —  burden  of  proof  —  inter- 
est in  property. 

3.  Where  property  is  not  assessed  in 
the  name  of  one  objecting  to  a  tax  as- 
sessment thereon,  the  burden  is  on 
him  to  show  his  interest  in  the  prop- 
erty. 

Tax  —  objectitm  by  agent. 

4.  Though  an  agent,  if  duly  author- 
ized, may  object  to  an  application  for 
judgment  for  taxes,  he  may  do  so  only 
as  agent  in  the  name  of  the  owner. 


Evidence  —  value  of  property  for  tax- 
ation. 

5.  The  valuation  of  property  for  tax- 
ation by  the  assessor  is  conclusive,  in 
the  absence  of  fraud,  and  evidence  is 
not  admissible,  in  a  proceeding  attack- 
ing an  assessment,  of  the  value  of  the 
property  at  the  time  the  assessment 
was  made. 

Tax  —  power  of  courts  to  review. 

6.  In  the  absence  of  a  charge  or  evi- 
dence of  bad  faith  in  the  assessment  of 
real  estate  for  taxation,  the  courts 
have  no  power  to  review  the  assess- 
ment. 

Same  —  ceiUflcate  of  error  —  when  to 
be  made. 

7.  A  certificate  .of  erroneoas  assess- 
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ment  for  taxation  is  too  late  if  made 
after  Judgment  and  order  of  sale  for 
nonpayment  of  taxes,  where  tlie  stat- 
ute authorizes  it  to  be  made  only  be- 
fore judgment  and  order  of  sale. 
Same  —  time  for  making  correcttmu 
8.  Owners     of     land     who     have 


neglected  to  avail  themselves  of  the 
means  provided  by  law  for  correcting 
the  assessment  of  their  property  can- 
not have  their  assessment  corrected 
after  judgment  has  been  rendered 
against  them,  as  the  time  for  making 
such  correction  has  passed. 


Appeal  by  relator  from  an  order  of  the  County  Court  for  Cook  County 
sustaininsr  special  objection  to  and  refusing  judgment  in  a  proceeding 
for  an  order  of  sale  of  certain  property  for  delinquent  taxes.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Maclay  Hoyne,  Charles  Cen- 
ter Case,  Jr.,  and  Joseph  P.  Ryan  for 
appellant. 

Messrs.  Daniel  S.  Wentworth,  David 
fi.  Maloney,  and  Nathan  E.  Utt,  for  ap- 
pellee: 

The  board  of  review  and  assessors 
are  presumed  to  do  their  duty,  and 
their  certificates  of  error  are  presumed 
regular. 

People  ex  rel.  Funk  v.  Keener,  194 
111.  16,  61  N.  E.  1069. 

An  agent  may  object  to  an  irregular 
and  improper  tax. 

37  Gyc.  1310;  SimpUn  v.  Sny  Island 
Levee  Drainage  Dist.  Gomrs.  228  111. 
67,  79  N.  E.  88;  Chicago  City  R.  Co,  v. 
Bundy,  210  111.  39,  71  N,  E.  28. 

It  is  not  necessary  in  any  objection, 
for  the  objector  to  go  into  its  evidence 
in  detail,  and  point  out  the  manner  of 
its  reasoning  or  the  logic  of  its  objec- 
tion, nor  was  it  necessary  for  the  ap- 
pellee to  state  that  it  was  going  to 
produce  and  offer  in  evidence  a  certifi- 
cate of  error  tram  the  board  of  asses- 
sors. 

Kirchman  v.  People,  159  III.  266,  42 
N.  E.  884;  Jefferson  County  v.  Mt. 
Vernon,  145  III.  84,  33  N.  E.  1091; 
Creote  v.  Chicago,  66  111.  422. 

Where  a  judgment  is  entered  and  a 
motion  to  vacate  is  entered  and  con- 
tinued, the  court  can,  at  any  subse- 
quent term,  call  the  motion  up  for  a 
hearing  and  dispose  of  the  same,  either 
by  vacating  the  judgment  of  a  previ- 
ous term  or  by  overruling  the  motion 
to  vacate. 

Hearson  v.  Graudine,  87  111.  116; 
Hibbard  v.  Mueller,  86  111.  266; 
People  ex  rel.  Munson  v.  Gary,  106  111. 
264;  Windett  v.  Hamilton,  62  111.  180. 

Dunn,  J,,  delivered  the  opinion  of 
the  court: 

The  treasurer  and  ex  officio  col- 
lector of  Cook  county  applied  to  the 


county  court,  at  the  July  term,  1918, 
for  judgment  and  an  order  of  sale 
for  taxes  against  the  north  half  of 
lot  8,  block  35,  in  original  town  of 
Chicago,  section  9,  town  39,  range 
14,  assessed  in  the  name  of  T. 
Smith,  and  the  south  half  of  the 
same  lot,  assessed  in  the  name  of  J. 
Borden.  Objections  to  judgment 
were  filed  by  Robert  White  &  Com- 
pany. There  were  many  objections 
which  were  common  to  numerous 
objectors,  but  the  judgment  in  this 
cause  was  rendered  upon  a  special 
objection.  The  cause  was  heard  upon 
this  objection  on  July  29th,  and  an 
order  was  entered  overruling  it, 
whereupon  the  objectors  made  a  mo- 
tion to  vacate  the  order,  which  mo- 
tion was  entered  and  continued.  No 
judgment  was  entered  at  that  time, 
but  on  August  1st  the  cause  again 
came  on  for  hearing,  and  an  order 
w^s  entered  overruling  all  objec- 
tions not  theretofore  sustained  or 
overruled  in  whole  or  in  part,  and  a 
judgment  and  order  of  sale  were 
entered  against  the  two  half  lots, 
and  objectors  moved  to  vacate  such 
judgment  and  order  of  sale,  which 
motion  was  entered  of  rec(A^  and 
continued.  On  August  19th  the  court 
entered  an  order  finding  $546.67 
was  illegally  levied  against  each 
of  the  half  lots  in  question,  on  ac- 
count of  excessive  valuations,  vacat- 
ing the  previous  judgment  and 
order  of  sale,  and  ordering  that  the 
special  objection  be  sustained  and 
judgment  infused.  This  appeal  is 
from  the  order  refusing  judgment. 

The   objection   which    was   sus- 
tained is  as  follows:    "Now  comes 
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objector,  Robert  White  &  CJompany, 
by  their  attorneys,  .  .  .  and  ob- 
jects to  the  jurisdiction  of  the  court 
herein  and  objects  to  the  judgment 
of  sale  against  the  following 
described  property  to  the  amount 
herein  set  out  as  follows,  to  wit: 
Two  thirds  of  the  assessed  valuation 
of  the  improvement  on  each  of  the 
said  lots,  that  is,  a  tax  of  $1,640,  is 
improperly  on  each  of  the  lots  as 
originally  assessed,  that  the  same 
being  in  the  sum  of  $1,640;  that  the 
amounts  are  improper  and  illegal  be- 
cause of  the  fact  that  on  May  1, 
1917,  the  improvements  upon  said 
property  were  wrecked  and  of  no 
value,  and  that  thereafter  there 
were  no  buildings  or  improvements 
of  value  on  the  said  lands;  that  as 
the  remainder  of  the  said  tax  upon 
the  improvements  and  land  assess- 
ments, the  objector  objects  for  the 
reason  that  the  tax  is  illegal  for  rea- 
son as  before  specified  herein.  The 
said  property,  together  with  the 
amounts  objected  to,  are  set  forth  in 
the  attached  schedule." 

No  questions  are  involved  in  this 
appeal  except  those  arising  on  this 
objection.  The  date  "April  1, 1917," 
was  afterwards  substituted  for  the 
date  "May  1,  1917,"  by  amendment. 
This  objection  is  obscurely  ex- 
pressed, but  in  substance  it  is  that 
the  assessment  is  illegal  because  of 
the  fact  that  the  improvements  on 
the  land  were  of  no  value  on  April 
1,  1917 — the  day  with  reference  "to 
which  the  law  required  the  assess- 
ment to  be  made. 

The  facts  appearing  in  the  record 
are  these :  Lot  8  is  at  the  northwest 
comer  of  Dearborn  and  Randolph 
streetf^  in  the  city  of  Chicago.  Prior 
to  April  1,  1917,  there  was  a  build- 
ing on  each  half  of  the  lot, — one  six 
stories  high,  the  other  five  stories. 
On  February  20,  1917,  the  owners 
of  the  buildings  entered  into  a  con- 
tract for  the  wrecking  of  them,  for 
which  the  wrecking  company  was  to 
receive  $4,250.  The  wrecking  work 
started'  on  February  9th,  and  con- 
tinued until  the  buildings  were  de- 
stroyed, some  time  in  May.  The  first 
work  on  the  new  building  was  begun 


on  March  30th.  On  April  1st  the 
old  buildings  were  still  there  and 
tenants  were  still  in  the  buildings^ 
though  the  basement  was  vacated. 
Objectors  offered  to  prove  that  the 
buUdings  in  their  condition  on  April 
1st  were  a  damage  to  the  land,  run- 
ning somewhere  from  the  actual 
cost  of  removing  the  same,  which 
was  $4,250,  up  to  the  neighborhood 
of  $10,000.  The  objections  were 
filed  by  Robert  White  &  Company,  a 
partnership  in  the  real  estate  busi- 
ness. They  were  the  agents  of  the 
buildings,  had  the  management  of 
the  property,  the  collection  of  rents^ 
and  the  letting  of  space.  They  did 
not  own  any  part  of  the  land  or 
buildings,  and  had  no  interest  what- 
ever in  either.  These  facts  were 
shown  in  the  hearing  on  the  special 
objection,  and  thereupon  the  order 
of  July  29th  was  entered  overruling: 
the  objection. 

The  objection  was  properly  over- 
ruled for  two  reasons: 

First,  the  objectors,  Robert  White 
&  Company,  had  no  interest  in  the 
lots.  They  were  not 
connected  with  the  iSJSSJf"*" 
title  in  any  way,  but 
were  merely  the  agents  of  the  own- 
er. The  statute  authorizes  a  de- 
fense to  be  offered  by  any  person  in- 
terested in  any  lands  or  lots.  The 
interest  which  authorizes  anyone  to 
make  defense  must  be  a  property 
right,  and  the  objectors  had  no  such 
right.  The  property  was  not 
assessed  in  their  name,  and,  where 
property  is  not  assessed  in  the  name 
of  the  objector,  the  burden  is  on  him 
to  show  his  interest  ^_ 

in  the  land,  and  un-  burden  o< 
less  he  does  so  his  f^p^pj^^f^ 
objections   will  not 
be  considered.    People  ex'  rel.  Rea 
V.  Cleveland,  C.  C.  &  St  L.  R.  Co. 
248  111.  440,  94  N.  E.  50. 

Counsel  for  the  appellees  insist 
that  the  agent  of  the  owner  of  land 
has  a  sufficient  interest  in  the  land 
to  authorize  him  to  file  objections  to 
taxes.  An  agency  T^^ri,^  <, 
for  the  manage-  objeotto  aM«sa- 
ment  of  real  estate  —"*—«—♦• 
is  not  an  interest  in  the  real  estate* 
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ftnd  though  an  agent,  if  duly  author- 
ized, may  object  to 
b"iS2S****"*"  an  application  for 
judgment  for  taxes, 
he  may  do  so  only  as  agent  in  the 
name  of  the  owner.  The  objections 
here  were  filed  by  Robert  White  & 
C«npany  in  their  own  name  as  ob- 
jectors. 

Second,  evidence  was  not  adnus- 
sible  in  regard  to  the  value  of  the 
real  estate  or  the  improvements  on 
April  1,  1917.  The  assessor  is  the 
officer  authorized  by  law  for  fixing 
the  valuation  of  property  for  the 
purpose  of  taxa- 
tion, and  his  judg- 
ment, in  the  ab- 
sence of  fraud,  is 
conclusive.  The  objectors  made  no 
charge  of  fraud,  and  no  evidence  of 
fraud  was  offered.  In  such  case 
there  is  no  power  in 
any  court  to  re- 
view the  assess- 
ment. Spencer  v.  People,  68  HI.  610 ; 
East  St.  Louis  Connecting  R.  Co.  v. 
People,  119  111.  182,  10  N.  E.  897; 
New  Haven  Clock  Co.  v.  Kochers- 
perger,  176  HI.  388,  61  N.  E.  629. 
The  statute  makes  it  the  duty  of  the 
assessor  in  each  year  other  than 
that  of  the  quadrennial  assessment, 
when  there  has  been  a  change  in  the 
value  of  land  by  reason  of  injury 
or  alteration  in  or  addition  to  the 
improvements,  to  determine  the 
amount,  in  his  opinion,  of  such 
change  and  set  it  down  in  the  as- 
sessment book.  If  he  makes  any 
change,  the  changed  amount  is  the 
assessment  for  that  year ;  but,  if  he 
makes  none,  the  previous  assess- 
ihent  remains  the  assessment  for 
the  year.  His  judgment,  however 
erroneous,  cannot  be  reviewed  by  a 
court;  but  the  statute  has  provided 
for  ite  revision  by  the  board  of  as- 
sessors, and  for  a  further  review,  of 
the  assessment  upon  the  complaint 
odf  the  owner  by  the  board  of  review. 
In  the  absence  of  fraud,  these  are 
the  remedies  which  are  available  to 
the  owner  for  an  excessive  assess- 
ment, and,  if  they  have  not  been 
availed  of,  the  courts  cannot  give  re- 
Uef. 


The  effect  of  the  judgment  of 
August  1st  was  to  overrule  the  ap- 
pellees' motion,  made  on  July  29th, 
to  vacate  the  order  of  that  date. 
Thereupon  the  appellees  entered  a 
motion  to  vacate  the  judgment,  and 
on  August  19th  the  cause  again 
came  on  for  hearing,  the  motion 
was  allowed,  and  the  objections 
were  sustained  to  the  amount  of 
$646.67  on  each  half  of  the  lot,  and 
a  judgment  was  entered,  from  which 
this  appeal  was  taken.  On  this 
hearing  the  appellees  produced  the 
following  certificate: 

Board  of  Assessors  of  Cook  County, 

m. 

Room  816,  Court  house — ^Telephone 
Franklin  3000. 
Chicago,  July  1st,  1918. 
Charles  Krutchkoff,  Chief  Clerk: 
Volume  1  South. 
In  1917  this  board  assessed  the 
property  described  as  N.  J  lot  8  and 
S.  i  lot  8,  block  36,  original  town  of 
Chicago,  in  section  9-89-14,  as  fol- 
lows: 

N.i  lot  8  Land  $280,000,  Improve- 
ment 000  Total,  $280,000 
S.i  lot  8             618,689  000 

518,000 
Through  clerical  error  in  entering 
the    assessment    the    improvement 
was  extended  $80,000,  making  the 
total    assessment    appear    on    said 
warrant  as  $878,689,  the    tax  ex- 
tended   thereon    being    $18,016.85. 
The  total  tax  on  the  correct  assess- 
ment against  this  property,  as  made 
by  this  board  and  confirmed  by  the 
board  of  review,  amounts  to  $16,- 
371.05,  and  the  tax  extended  is  ex- 
cessive in  the  sum  of  $1,646.80. 
George  K.  Schmidt, 
M.  K.  Sheridan, 
Adam  Wolf, 

Board  of  Assessors. 
William  P.  Feeney, 
Edw.  R.  Litzinger, 
Board  of  Review. 

This  certificate  purports  to  be  in 
conformity  with  the  proviso  in  1[  308 
of  chapter  120  (Hurd's  Stat  1917, 
p.  2488) ,  which  is  as  follows :    "Fro- 
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vided,  however,  that  if  at  any  time 
before  judgment  or  order  of  sale 
therefor  the  said  assessors  shall  dis- 
cover an  error  or  mistake  (other 
than  errors  of  judjrment  as  to  the 
valuation  of  any  real  or  personal 
property)  in  any  assessment  of  any 
property  belonging  to  any  person  or 
corporation,  they  shall  issue  to  the 
person  or  corporation  erroneously 
assessed  a  certificate  setting  forth 
the  nature  of  such  error  and  the 
cause  or  causes  which  operated  to 
produce  the  same,  which  said  certif- 
icate, when  properly  indorsed  by 
the  majority  of  board  of  review, 
showing  their  concurrence  therein, 
and  not  otherwise,  may  be  used  in 
evidence  in  any  court  of  competent 
jurisdiction,  and  when  so  introduced 
in  evidence  such  certificate  shall  be- 
come a  part  of  the  court  record  and 
shall  not  be  removed  from  the  files 
except  on  an  order  of  the  court." 

This  proviso  authorizes  the  certif- 
icate to  be  made  only  before  judg- 
ment or  order  of  sale,  and,  while  on 
its  face  the  certificate  appears  to 
have  been  made  on  July  1st,  the  evi- 
dence discloses  that,  in  fact,  it  was 
not  issued  until  after  judgment  and 
order  of  sale,  and  it  was  therefore 
of  no  effect.  The  objections  were 
based  on  the  fact  that  there  had 
been  an  assessment  which  was  ex- 
cessive; that  the  buildings  on  the 
properly  had  depreciated  in  value 
so  that  they  were  worthless  on  April 
1,  1917,  and  reduced  the  value  of 
the  property  instead  of  increasing 
it.  In  the  hearing  on  July  29th 
counsel  for  appellees  stated  that 
there  was  an  assessment  of  $40,000 
agrainst  each  of  the  buildings. 
Afterward,  on  the  request  of  the  ap- 
pellees, this  certificate  was  issued. 
The  witness  who  testified  in  regard 
to  procuring  it  stated  that  it  was  ob- 
tained in  August,  and  that  the 
reason  it  was  dated  July  1st  was 
that  that  is  the  date  when  mimeo- 
graph forms  were  obtained.  It  is 
clear  that  the  certificate,  although 
dated  July  1st,  was  not  issued  until 
after  judgment  was  rendered,  and 


therefore  after  the  time  when  the 
board  of  assessors 
or  the  board  of  re-  5?'?S3'""'*'^ 
,  view  was  author-  JJJaJ,  *"  *• 
ized  to  issue  it. 
The  owners  of  land  who  have  neg- 
lected to  avail  thenuelves  of  the 
means  provided  by  law  for  correct- 
ing the  assessment  of  their  pnq>-' 
erty,  and  have  relied  upon  incon- 
sistent defenses,  cannot  have  their 
assessments  corrected  after  judg- 
ment has  been  rendered  against 
them  and.  the  time  for  making  such 
correction  has  passed.  The  statute 
says  that  the  certificate  may  be 
used  in  evidMice  in  s.„*_^„.  ,., 
any  court  of  com-  awkins 
petent  jurisdiction,  «»"*«"•»• 
but  not  that  it  shall  be  condusive 
evidence  of  ihe  facts  stated  in  it. 
Errors  of  judgment  as  .to  the  val- 
uation of  propCTty  are  expressly  ex- 
cluded from  the  mistakes  which 
may  be  corrected  by  such  certif- 
icate. The  same  witness  who  ob- 
tained the  certificate  testified  that 
he  went  to  see  Schmidt  and  ex- 
idained  to  him  that  objection  to  the 
amount  of  the  taxes  on  buildings 
covering  this  property  had  been 
filed,  and  that  it  had  always  been 
customary  to  get  a  little  equity 
thrown  into  these  hearings ;  that  he 
showed  him  a  contract,  and  said 
they  were  taking  out  the  under  part 
and  were  putting  new  things  there, 
and  that  tiie  tenants  had  evacuated 
the  building;  that  the  reason  it  was 
not  brought  up  or  filed  before  the 
board  of  review  was  that  the  wit- 
ness represented  the  property  when 
it  was  the  Borden  estate,  and  they 
sold  it  to  the  Woods  Theater  people, 
and  a  new  agent  took  hold  of  it,  and 
in  the  confusion  nobody  thought 
the  building  would  be  assessed  as 
torn  down;  that  this  all  came  about 
because  no  complaint  was  filed  be- 
fore the  board  of  review;  and  that 
the  reason  they  did  not  come  in  the 
spring  and  ask  for  a  certificate  of 
error  was  from  the  fact  that  in  the 
past,  in  the  county  court,  when 
they  had  got  up  to  the  trial  of 
these  cases  they  had  always  been 
able  to  have  equity  done.    Aftet' 
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-ward  the  witness,  in  connection  with 
clerks  in  the  office,  got  the  figures 
•off  the  field  book,  and  the  figures 
showed  $40,000  on  each  building,  in 
1917,  in  the  field  book.  They  went 
Tight  down  the  line  with  the  assess- 
ment books  also,  and  the  same  thing 
was  confirmed  with  the  board  of  re- 
view, because  there  was  no  com- 
plaint filed.  That  was  automatic. 
The  occasion  for  all  this  figuring, 
the  witness  said,  was  the  buildings 
had  been  put  there  in  error  and 
should  come  off,  and  that  there  was 
nothing  on  the  face  of  the  books 
showing  the  figures  had  been  put 
there  in  error,  and  the  building  was 
there  April  1st  on  the  books  and  on 
the  premises.  "A  shell  may  have 
been  there,  and  as  an  equitable 
proposition  they  have  got  to  use  the 
-words  'clerical  error.'  As  to  why 
they  have  to  use  the  words  'clerical 
-error,'  I  don't  know  as  I  can  answer 
that  legally."  It  is  manifest  from 
the  evidence  that  the  certificate  was 
issued,  not  to  correct  a  clerical  er- 
ror, but  to  correct  an  erroneous  a&- 
vsessment. 

The  court  erred  in  vacating  the 
judgment  of  August  1st,  and  in  en- 


tering a  judgment  reducing  .  the 
amount  of  the  tax. 

The  judgment  will  be  reversed, 
and  the  cause  remanded. 

Petition  for  rehearing  denied, 
February  7, 1919. 

iroTE. 

No  decision  has  been  found  other 
than  that  in  the  reported  case  (People 
EX    REL.    STUCKART    T.    WHITE,    ante, 

1052,)  upon  the  right  of  an  agent  to 
object  in  his  own  name  to  sale  of 
real  property  for  taxes.  In  Hosmer  v. 
People  (1880)  96  111.  58,  however,  the 
court,  in  sustaining  a  judgment 
against  lands  for  taxes,  said:  "There 
is  nothing  before  us  to  show  that  ap- 
pellant is  the  owner  of,  or  has  any  in- 
terest in,  the  lands  or  lots  embraced  in 
this  appeal.  If  he  was  not,  then  he 
had  no  right  to  interpose  any  objec- 
tion to  the  rendition  of  the  judgment. 
It  is  not  a  privilege  enjoyed  by  one 
person  to  interfere  for  the  protection 
of  the  rights  of  others  in  matter  in 
litigation.  He  can  only  appear  for 
himself  or  as  the  attorney  or  agent  of 
another." 


NETTIE  E.  HARRINGTON 

V. 

BOSTON  ELEVATED  RAILWAY  COMPANY. 


Maasachusetta  Supreme  iudlcial  Court  — Fetruary  SS,  1918, 
(229  Mass.  421,  118  N.  E.  880.) 

Constitutional  law  —  impartial  judge  —  suggestion  of  compromise. 

1.  A  suggestion  by  the  court  to  defendant's  counsel,  not  in  the  hearing 
-of  the  jury,  that  he  ought  to  settle  the  case,  does  not  violate  a  constitu- 
tional provision  guaranteeing  impartial  judges,  although  he  names  the 
Amount  which  he  thinks  should  be  paid,  with  the  remark  that  that  does 
not  mean  that  he  would  set  aside  a  verdict  for  twice  the  amount  named. 

[See  note  on  this  question  beginning  on  page  1068.] 


Evidence  —  injury  to  passenger  —  ab- 
sence of  guard  and  warning. 

2.  Upon  the  question  of  negligence 
■of  a  railway  company  towards  a  pas- 
senger, injured  by  falling  between  a 
temporary  platform,  erected-  by  the 
2  A.L.R.— 67. 


company  for  its  own  convenience  in 
making  repairs,  and  a  car,  evidence  is 
admissible  that,  although  available, 
there  were  no  guards  stationed  on  the 
platform  and  no  warning  was  given 
by  trainmen  of  the  danger. 
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Trial  —  Jtuy  —  negltgence  of  carrier. 

3.  The  jury  must  determine  whether 
or  not  it  is  nesrligence  on  the  part  of  a 
railroad  company  which  has  con- 
structed a  temporary  platform  at  a 
station  pending  repairs,  to  fail  to  pro- 
vide guards  and  give  warning  for  the 
protection  of  passengers  liable  to  fall 
between  the  platform  and  cars. 

Aiq>eal  —  refusal  of  instructioiis  — 
error. 

4.  In  an  action  to  recover  damages 
for  injuries  caused  by  the  fall  of  an 
intending  passenger  into  a  space  be- 
tween a  temporary  platform  and  a  car, 
it  is  not  error  to  refuse  to  rule  that 
the  carrier  was  not  required  to  give 
any  notice  of  the  space,  and  that  if  the 
space  was  only  of  a  certain  width 
there  could  be  no  recovery. 

Evidence  —  cirenmstances  of  Injury. 

5.  All  the  circumstances  under 
which  an  injury  was  received  ordina- 
rily may  be  put  in  evidence,  in  an  ac- 
tion to  recover  damages  for  the  in- 
jury. 

Appeal  —  admission  of  evidoice  as 
to  ability  to  hear  warning. 

6.  It  is  not  reversible  error  to  per- 
mit, upon  the  question  whether  or  not 
a  warning  was  given  of  a  space  be- 
tween the  station  platform  and  the 
car,  a  person  injured  by  falling  into 
the  space  to  state  whether  or  not  he 
was  in  a  position  where  he  would  have 
heard  a  warning  if  given. 

Evidence  —  temporary  stati<m  plat- 
tmrn  —  approval  by  Railroad  Com- 
mission. 

7.  In  an  action  for  damages  for  in- 
juries by  falling  between  a  temporary- 
station  platform  and  a  car,  plaintiff 
may  show  by  defendant's  engineer 
that  the  plan  for  the  platform  had  not 
been  approved  by  the  Railroad  Conj- 
mission. 

Same  —  expat  —  condition  of  plat- 
form. 

8.  An  expert  engineer  may  testify 
that  a  temporary  platform,  con- 
structed by  a  railroad  company  at  its 
station  pending  changes  in  its  perma- 
nent structure,  was  not  a  reasonably 
proper  one,  in  an  action  by  a  passen- 
ger to  recover  for  injuries  caused  by 
falling  between  the  platform  and  a 
car. 

Aiq>eal  —  evid^ice  as  to  qnallflcation 
of  experts. 

9.  It  is  not  reversible  error,  al- 
though not  good  practice,  to  permit  an 


expert  engineer,  testifying  as  to  the 
propriety  of  the  plan  of  a  temporary 
platform  at  a  railroad  station,  in  an 
action  for  damages  by  a  passenger 
who  fell  between  it  and  a  car,  to  tes- 
tify that  he  had  been  employed  by  de- 
fendant as  an  expert  in  engineering. 

Same  —  exclusion  of  evidence  —  ab- 
sence of  knowledge. 

10.  It  is  not  reversible  error  to  re- 
fuse to  permit  a  motorman  employed 
by  defendant  to  testify  as  to  the  char- 
acter of  trains  run  by  it,  in  an  action 
to  recover  damages  for  injuries  caused 
by  falling  between  a  station  platform 
and  a  car,  if  his  knowledge  of  train 
operations  is  not  shown  to  have  been 
sufficiently  comprehensive  to  make  his 
testimony  of  value. 

Evidence  —  practice  after  accident. 

11.  Upon  the  question  of  the  weight 
to  which  evidence  of  defendant's  en- 
gineers is  entitled,  in  an  action  to  re- 
cover damages  for  injuries  to  a  pas- 
senger by  falling  between  a  platform 
and  a  car,  to  the  effect  that  they  did 
not  know  of  any  place  where  a  mov- 
able platform  was  used  to  bridge  a 
space  less  than  16  inches  wide,  evi- 
dence is  admissible  that,  after  the 
accident,  such  platform  was  used  to 
bridge  a  space  11  inches  wide. 

Trial  —  jury  —  movable  bridge 

12.  The  jury  must  determine  wheth- 
er or  not  it  is  negligence  for  a  railroad 
company  to  fail  to  construct  a  movable 
platform  to  bridge  the  space  between 
a  temporary  platform  at  a  station,  and 
its  cars. 

Carrier  —  duty  with  respect  to  space 
between  platform  and  train. 

13.  The  duty  of  a  carrier  with  re- 
spect to  a  space  between  a  temporary 
platform  and  its  train  is  not  the  same 
as  in  case  of  a  permanent  platform. 

Trial  —  duty  to  give  warning. 

14.  The  jury  must  determine  wheth- 
er or  not  it  is  negligence  for  the  car- 
rier to  call  out,  or  fail  to  call  out, 
"Wide  step,"  when  a  car  draws  up  to 
a  temporary  platform  at  a  station  hav- 
ing considerable  space  between  it  and 
the  car. 

Same  —  question  for  jury  —  negli- 
gence of  passenger. 

15.  The  jury  must  determine 
whether  or  not  a  passenger  was  negli- 
gent, under  all  the  circumstances,  in 
attempting  to  enter  the  car  she  did, 
where  there  was  a  space  between  the 
station  platform  and  the  car. 
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Same  —  ruling  on  eridence  —  facts  in 
dispute. 

16.  A  ruling  of  law  cannot  be  predi- 
cated upon  an  assumption  that  facts 
have  been  proved,  if  the  evidence  in 
support  of  them  is  not  indisputable. 
Appeal  —  instructions  —  reference 

to  testimony. 

17.  It  is  not  reversible  error  for 
the  court  to  refer,  in  its  charge,  in  an 
action  to  hold  a  railroad  company  lia- 
ble for  injuries  to  a  passenger  falling 
between  a  station  platform  and  a  car, 
to  testimony  of  other  witnesses  re- 
specting what  occurred  on  other 
nights,  as  bearing  upon  the  credibil- 
ity of  the  testimony  of  a  ■  trainman 
that,  at  the  time  of  the  accident,  he 
called  out  to  the  passengers  to  step 
wide. 

Same  —  refusal  of  instructions  —  er- 
ror. 

18.  Refusal  of  requested  instruc- 
tions is  not  reversible  error,  if  the 
subject-matter  is  adequately  covered 


by  the  instructions  given,  or  relates 
to  details  or  fragments  of  evidence, 
concerning  which  instructions  could 
not  be  required. 

Same  —  allowance  of  exceptions  — 
reason. 

19.  Where,  by  statute,  the  trial 
judge  is  authorized  to  allow  excep- 
tions only  when  they  are  conformable 
to  the  truth,  he  cannot  allow  unique 
exceptions  to  prevent  delay  which 
would  be  caused  by  sending  them  to  a 
commissioner  for  establishment. 
Same  —  denial  of  new  trial  —  ex- 
ception. 

20.  The  granting  or  denial  of  a  mo- 
tion for  new  trial  rests  in  the  sound 
discretion  of  the  trial  judge. 

Same  —  want  of  exceptim  —  effect. 

21.  Any  error  in  a  suggestion  of 
compromise  by  the  trial  judge  is 
waived  by  failing  to  except  at  the 
time,  or  move  for  discharge  of  the 
jury. 


Exceptions  by  defendant  to  rulinsrs  of  the  Superior  Court  for  Suffolk 
County  made  durinsr  the  trial  of  an  action  brought  to  recover  damages 
for  personal  injuries,  alleged  to  have  been  caused  by  defendant's  negli- 
gence, which  resulted  in  a  verdict  for  plaintiff,  and  petition  for  the  estab- 
lishhient  of  the  truth  of  its  exceptions.  Petition  for  establishment  of 
exceptions  aXUnved  and,  exceptions  overruled. 

The  facts  are  stated  in  the  opinion  of  the  court. 

The  rulings  asked  for  by  defend-  Mr.  John  T.  Hughes,  for  defendant: 
ant,  and  which  the  judge  refused  to  ^  K  was  not  negligence  for  the  de- 
niake  were  as  follows :  f endant  to  omit  to  warn  passengers  of 


"4.  The  fact  that  the  defendant 
had  not  installed  a  movable  plat- 
form at  the  place  where  the  acci- 
dent happened  is  not  evidence  of 
negligence. 

"5.  It  was  not  negligence  for  the 
guard  to  call  out,  "Wide  step.' 

"6.  It  was  not  negligence  for  the 
guard  to  fail  to  call  out,  'Wide  step.' 

"7.  No  duty  rested  upon  the  de- 
fendant to  give  the  plaintiff  notice 
of  the  space  between  the  car  and  the 
platform. 

"8.  If  the  space  into  which  the 
plaintiff  stepped  was  only  10  inches 
or  less  in  width,  then  uie  plaintiff 
cannot  recover. 

"9.  If  the  plaintiff  met  with  her 
acculoit  at  the  rear  door  of  the  first 
car,  after  it  had  stopped  at  its  reg-  - 
ular  8tom>ing  place,  then  she  cannot 
recover." 


space  between  the  cars  and  the  plat- 
form, or  between  cars  of  a  train. 

Welch  V.  Boston  Elev.  R.  Co.  187 
Mass.  118,  72  N.  E.  600;  Falkins  v. 
Boston  Elev.  R.  Co.  188  Mass.  163,  74 
N.  E.  888;  Willworth  v.  Boston  Elev. 
R.  Co.  188  Mass.  220,  74  N.  E.  S33,  18 
Am.  Neg.  Rep.  468 ;  Hilbom  v.  Boston 
&  N.  Street  R.  Co.  191  Mass,  14,  77  N. 
E.  646;  Hawes  v.  Boston  Elev.  R.  Co. 
192  Mass.  324,  78  N.  E.  480;  Hogan  v. 
Boston  Elev.  R.  Co.  196  Mass.  313,  81 
N.  E.  198 ;  Field  v.  Boston  Elev.  R.  Co. 
188  Mass.  222.  note,  74  N.  E.  334; 
Anshen  v.  Boston  Elev.  R.  Co.  206 
Mass.  32,  91  N.  E.  167;  Seale  v.  Boston 
Elev.  R.  Co.  214  Mass.  59,  100  N.  E. 
1020;  Ryan  v.  Manhattan  R.  Co.  121 
N.  Y.  126,  28  N.  E.  1131,  6  Am.  Neg. 
Cas.  829;  Pox  v.  New  York,  70  Hun, 
181,  24  N.  Y.  Supp.  48,  5  Am.  Neg.  Cas. 
683;  Rothchild  v.  Central  R.  Co.  163 
Pa.  49,  29  Att.  702,  6  Am.  Neg.  Cas. 
382;  Carney  v.  Boston  Elev.  R.  Co.  219 
Mass.  662,  107  N.  E.  411. 
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It  was  for  the  jury  to  say  whether 
the  plaintiff  would  have  heard  any- 
thing if  anything  had  been  said  to  her. 

Com.  V.  Cooley,  6  Gray,  350. 

Whether  a  space  of  12i  inches  to  14 
inches  was  a  dangerous  space  to  leave 
between  a  car  and  a  platform,  for  a 
passenger  to  step  over,  was  not  a  mat- 
ter of  expert  knowledge. 

Pierce  v.  Boston,  164  Mass.  92,  41  N. 
E.  227;  White  v.  Balloa,  8  Allen,  408; 
Amstein  v.  Oardner,  134  Mass.  5; 
Mulry  V.  Mohawk  Valley  Ins.  Co.  5 
Gray,  541,  66  Am.  Dec.  380;  Luce  v. 
Dorchester  Mut.  F.  Ins.  Co.  106  Mass. 
298,  7  Am.  Rep.  522;  Perkins  v.  Au- 
gusta Ins.  &  Bkg.  Co.  10  Gray,  312,  71 
Am.  Dec.  654 ;  Hovey  v.  Sawyer,  5  Al- 
len, 554 ;  Connelly  v.  Hamilton  Woolen 
Co.  163  Mass.  156,  39  N.  E.  787;  Glea- 
son  v.  Smith,  172  Mass.  60,  61  N.  £. 
460;  Edwards  v.  Worcester,  172 
Mass.  104,  51  N.  E.  447;  Wolfe  v.  New 
Bedford  Cordage  Co.  189  Mass.  591, 
76  N.  E.  222;  Walker  v.  Williamson, 
206  Mass.  614, 91  N.  £.  886;  Boisvert  v. 
Ward,  199  Mass.  594,  85  N.  E.  849; 
Doherty  v.  Booth,  200  Mass.  522,  86  N. 
E.  945;  New  England  Glass  Co.  v. 
Lovell,  7  Cush.  319;  Whalen  v.  Ros- 
nosky,  195  Mass.  646,  122  Am.  St.  Bep. 
271,  81  N.  E.  282;  Lynch  v.  C.  J.  Lari- 
vee  Lumber  Co.  223  Mass.  340,  111  N. 
E.  861. 

The  admission  of  testimony  ob- 
jected to  in  regard  to  an  appliance  in 
use  at  some  other  place,  over  seven 
years  later,  was  inadmissible. 

Dacey  v.  New  York,  N.  H.  &  H.  R. 
Co.  168  Mass.  479,  47  N.  E.  418,  8  Am. 
Neg.  Rep.  183;  Whelton  v.  West  End 
Street  R.  Co.  172  Mass.  655,  52  N.  E. 
1072,  6  Am.  Neg.  Rep.  616 ;  Stevens  v. 
Boston  Elev.  R.  Co.  184  Mass.  476,  69 
N.  E.  338,  15  Am.  Neg.  Rep.  338. 

The  fact  that  the  defendant  did  not 
install  a  movable  platform  at  the  place 
where  the  accident  happened  is  not 
evidence  of  negligence. 

Anshen  v.  Boston  Elev.  R.  Co.  206 
Mass.  82,  91  N.  E.  157;  Plummer  v. 
Boston  Elev.  R.  Co.  198  Mass.  499,  84 
N.  E.  849. 

Defendant  was  entitled  to  have  the 
ruling  given  that  it  was  not  negligence 
for  the  guard  to  call  out,  "Wide  step." 

Hogan  V.  Boston  Elev.  R.  Co.  195 
Mass.  318,  81  N.  E.  197. 

A  fair  and  impartial  trial  did  not 
take  place,  and  therefore,  as  a  matter 
of  law,  the  defendant's  motion  for  a 
new  trial  should  have  been  granted. 

Campanello  v.  New  York  C.  &  H.  R. 
B.  Co.  39  N.  Y.  S.  R.  274;  Ogden  v.  As- 


pinwall,  220  Mass.  100,  107  N.  E.  448; 
Sinunons  v.  Fish,  210  Mass.  572,  97 
N.  E.  102,  Ann.  Cas.  1912D,  588. 

Messrs.  J.  Weston  Allen  and  Henry 
W.  Packer,  for  plaintiff: 

Wide  latitude  is  allowed  by  a  court 
in  admitting  evidence  of  all  the  cir- 
cumstances under  which  an  alleged 
act  of  negligence  occurs. 

Gilman  v.  Deerfield,  15  Gray,  577; 
Hinckley  v.  Cape  Cod  R.  Co.  120  Mass. 
257;  Maguire  v.Fitchburg  R.  Co.  146 
Mass.  379,  15  N.  E.  904;  Gaynor  v.  Old 
Colony  &  N.  R.  Co.  100  Mass.  208,  97 
Am.  Dec.  96 ;  Mayo  v.  Boston  &  M.  R. 
Co.  104  Mass.  137,  3  Am.  Neg.  Cas. 
773;  1  Wigmore,  Ev.  pp.  59,  60,  note  21. 

Since  the  evidence  of  defendant's 
witnesses  established  the  duty  to 
warn,  evidence  of  absence  of  warning 
on  the  night  in  question  would  be  ad- 
missible, to  show  negligence  on  the 
part  of  the  defendant. 

Stevens  v.  Boston  Elev.  R.  Co.  184 
Mass.  476,  69  N.  E.  388,  16  Am.  Neg. 
Rep.  338. 

The  fact  that  the  defendant  had 
been  accustomed  to  have  a  guard  near 
where  the  plaintiff  was  injured,  and 
to  give  warning  to  passengers  of  the 
existence  of  the  space  between  the 
car  and  station  platform,  is  a  recog- 
nition by  the  defendant  of  the  danger- 
ous character  of  the  place;  and  the 
failure  to  guard  and  warn  at  the  time 
the  plaintiff  was  injured  is  evidence  of 
negligence  for  the  jury. 

Bamum  &  R.  Mfg.  Co.  v.  Wagner,  64 
111.  App.  376;  Franklin  v.  Engel,  34 
Wash.  480,  76  Pac.  84;  Lake  Street 
Elev.  R.  Co.  v.  Burgess,  99  HI.  App. 
499;  1  Wigmore,  Ev.  p.  61. 

The  negative  testimony  of  the  plain- 
tiff and  her  witnesses,  that  they  heard 
no  words  of  warning,  would  be  evi- 
dence for  the  jury  that  no  words  of 
warning  were  spoken,  because  they 
were  obviously  in  positions  where,  if 
warnings  had  been  given,  they  might 
be  expected  to  notice  them  and  to  re- 
call the  fact. 

McDonald  v.  New  York  C.  &  H.  R.  R. 
Co.  186  Mass.  474,  72  N.  E.  55;  Slat- 
tery  v.  New  York,  N.  H.  &  H.  R.  Co.. 
208  Mass.  453,  133  Am.  St.  Rep.  311.  89 
N.  E.  622;  Davis  v.  New  York,  N.  H.  & 
H.  R.  Co.  159  Mass.  532,  34  N.  E.  1070; 
Boyce  v.  Manhattan  R.  Co.  118  N.  Y. 
314,  23  N.  E.  304,  5  Am.  Neg.  Cas.  304; 
Windels  v.  Interborough  Rapid  Trans- 
it Co.  49  Misc.  646,  98  N.  Y.  Supp.  854. 

Evidence  is  admissible  from  a  prop- 
erly qualified  expert.'  who  heard  the 
testimony    of    the    defendant's    eiitri* 
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who  was  also  personally  familiar  with 
the  location  in  question. 

Lang  V.  Terry,  163  Mass.  188,  89  N. 
E.  802;  Gila  Valley,  G.  &  N.  R.  Co.  v. 
Lyon,  203  U.  S.  465,  51  L.  ed.  276,  27 
Sup.  Ct.  Rep.  145;  Bourbonnais  v. 
West  Boylston  Mfg.  Co.  184  Mass.  250, 
68  N.  E.  232 ;  Hutchinson  Cooperage  Co. 
V.  Snider,  46  C.  C.  A.  517, 107  Fed.  633; 
Prendible  v.  Connecticut  River  Mfg. 
Co.  160  Mass.  131,  85  N.  B.  675;  Poole 
V.  Dean,  152  Mass.  589,  26  N.  E.  406. 

Evidence  offered  by  a  party  on  re- 
direct examination,  as  a  part  of  his 
case,  which  does  not  directly  contra- 
dict any  of  the  testimony  elicited  on 
cross-examination,  and  which  ought, 
in  strictness,  to  have  been  offered  on 
the  direct  examination,  is  admissible 
in  the  discretion  of  the  trial  judge. 

Morse  v.  Potter,  4  Gray,  292;  Ken- 
dall v.  Weaver,  1  Allen,  277;  Wallace 
V.  Taunton  Street  R.  Co.  119  Mass.  91 ; 
McCooe  V.  Dighton,  S.  &  S.  Street  R. 
Co.  173  Mass.  117,  53  N.  E.  133;  Dole  v. 
Wooldredge,  142  Mass.  161,  7  N.  E. 
832. 

Plaintiff  had  the  right  to  assume 
that  the  defendant  had  performed  its 
duty  of  making  entrance  to  the  car  in 
question  reasonably  safe. 

Louisville,  N.  A.  &  C.  R.  Co.  v.  Lu- 
cas, 119  Ind.  583,  6  L.R.A.  198, 21  N.  E. 
968,  3  Am.  Neg.  Cas.  240;  Plummer  v. 
Boston  Elev.  R.  Co.  198  Mass.  499,  84 
N.  E.  849;  Lake  Street  Elev.  R.  Co.  v. 
Burgess,  99  111.  App.  499. 

The  court  correctly  left  it  to  the 
jury  to  say  whether,  under  all  the  cir^ 
cumstances,  the  defendant  was  negli- 
gent; but  it  would  be  competent  evi- 
dence of  negligence  if  there  was  a 
dangerous  distance  between  the  plat- 
form and  the  car,  which  might  have 
been  obviated  by  some  practical 
method  which  has  been  suggested  by 
the  plaintiff. 

Poole  V.  Boston  &  M.  R.  Co.  216 
Mass.  12,  102  N.  E.  918;  Jaquith  v. 
Rogers,  179  Mass.  192,  60  N.  E.  486; 
Kenny  v.  Ipswich,  178  Mass.  368,  59  N. 
E.  1007;  Hunt  v.  Boston  Terminal  Co. 
212  Mass.  99,  48  L.R.A.(N.S.)  116,  98 
N.  E.  786;  Ayers  v.  Ratshesky,  218 
Mass.  589,  101  N.  E.  78;  Roach  v. 
Hinchcliff,  214  Mass.  267,  101  N.  E. 
883;  McDonough  v.  Miller,  114  Mass. 
94;  Moseley  v.  Washburn,  167  Mass. 
345,  45  N.  E.  753;  Williamson  v.  Old 
Colony  Street  R.  Co.  191  Mass.  144,  5 
L.R.A.(N,S.)'  1081,  77  N.  E.  655. 

Requests  by  defendant,  so  worded 


inconsistent  and 
would  tend  to  mislead  the  jury,  were 
rightly  refused. 

Dixon  V.  New  England  R.  Co.  179 
Mass.  242,  60  N.  E.  581 ;  Hoben  v.  Bur- 
lington &  M.  River  R.  Co.  20  Iowa,  562; 
Brusseau  v.  Lower  Brick  Co.  133  Iowa, 
245,  110  N.  W.  577;  Stevens  v.  Boston 
Elev.  R.  Co.  184  Mass.  476,  69  N.  E. 
338;  15  Am.  Neg.  Rep.  338. 

The  verdict  was  not  the  result  of 
any  suggestions  relating  to  settlement, 
but  any  such  suggestions  were  the  re- 
sult of  the  court's  knowledge  that  the 
verdict  was  inevitable,  in  view  of  the 
signal  failure  of  the  defendant  to 
meet  the  plaintiff's  case,  both  upon  the 
question  of  liability,  and  also  upon  the 
question  of  damages. 

Crosby  v.  Blanchard,  7  Allen,  885; 
Fox  V.  Hazel  ton,  10  Pick.  275;  Rice  v. 
Bancroft,  11  Pick.  469;  Orrok  v.  Com- 
monwealth Ins.  Co.  21  Pick.  466;  Kent 
V.  Charlestown,  2  Gray,  281 ;  Whittak- 
er  V.  West  Boylston,  97  Mass.  273; 
Breed  v.  Breed,  110  Mass.  532;  Holds- 
worth  V.  Tucker,  147  Mass.  572,  18  N. 
E.  480;  Loveland  v.  Rand,  200  Mass. 
142,  86  N.  E.  948;  Muskogee  Electric 
Traction  Co.  v.  Reed,  36  Okla.  384, 130 
Pac.  157;  Spatz  v.  Singer,  116  N.  Y. 
Supp.  576;  Western  U.  Teleg.  Co.  v, 
Lewelling,  58  Ind.  367;  Langley  v. 
Simmons,  143  Ga.  699,  85  S.  E.  832; 
Agnew  V.  Mathieson,  26  Colo.  App. 
59,  140  Pac.  484;  McDuffie  v.  Weeks,  9 
Ala.  App.  282,  63  Sp.  739;  Ex  parte 
Ferguson,  19  N.  B.  117;  Richter  v. 
United  R.  Co.  145  Mo.  App.  1, 129  S.  W. 
1055;  Robbins  v.  Brockton  Street  R. 
Co.  180  Mass.  51,  61  N.  E.  265. 

The  granting  of  a  new  trial  on  mo- 
tion is  within  the  discretion  of  the 
trial  judge,  and  is  not  the  subject  of 
exception. 

Manzigian  t.  Boyajian,  188  Mass. 
125,  66  N.  E.  413;  Com.  v.  Morrison, 
134  Mass.  189. 

Rasrg,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

This  is  an  action  of  tort  to  recov- 
er damasres  for  personal  injuries, 
received  by  the  plaintiff  while  at- 
tempting to  board  a  car  upon  an 
elevated  train  of  the  defendant  at 
the  North  Station,  in  Boston,  short- 
ly before  midnight,  at  a  time  when 
extensive  changes  were  under  way, 
rendered  necessary  by  the  construc- 
tion of  the  Washington  street  tun- 
nel. The  location  of  the  tracks  and 
the  platform  was  temporary,  and 
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the  plaintiff  received  injuries  by 
stepping  into  a  space  between  the 
station  platform  and  the  car.  It 
was  held,  when  the  case  was  here 
before,  as  reported  in  221  Mass.  299, 
108  N.  E.  943,  that  the  plaintiff  was 
entitled  to  go  to  the  jury.  The 
main  facts  there  are  narrated,  and 
need  not  be  repeated.  Different 
questions  of  law  are  presented  now. 
1.  The  plaintiff  was  permitted, 
subject  to  the  exceptions  of  the  de- 
fendant, to  show  that  there  were 
several  persons  in  uniform,  and  ap- 
parently employees  of  the  defend- 
ant, standing  in  a  group  outside  of 
the  door  from  the  station  to  the 
platform;  that  after  passing  them 
she  saw  no  other  employee  or  per- 
son in  uniform  on  the  platform,  and 
that  a  brakeman  or  guard,  standing 
between  two  cars,  near  where  she 
went  into  the  hole,  said  nothing  to 
her  in  the  way  of 
f-V- "«rp«-  warning.  In  this 
•enceiwAbaenae  tbere  was  uo  error. 
The  design  of  the 
platform,  the  space 
between  it  and  the  can,  and  the  re- 
lation of  the  rails  to  ttie  platform 
were  not  permanent,  and  were  es- 
tablished by  the  defendant  in  ac- 
cordance with  lis  own  plans.  These 
plans  were  not  approved  by  any 
public  board.  They  were  not  in- 
dexible, nor  imperatively  requir- 
ed in  that  precise  form  by  the 
scheme  adopted  by  the  public 
authorities  and  imposed  on  the 
defendant.  There  was  consider- 
able latitude  of  choice  to  the  de- 
fendant in  the  determination  of 
these  details.  The  relation  of 
tracks  to  platform,  as  it  had  been 
before  the  construction  of  the 
changes  had  begun,  was  more  near- 
ly straight,  and  there  was  less  space 
for  the  passenger  to  step  over  in  go- 
ing from  the  platform  to  the  car. 
This  was  the  first  time  the  plaintiff 
had  been  at  this  station  since  the 
changes  had  been  in  progress. 
Whether,  under  these  transient  con- 
ditions, it  was  reasonable  for  the 
defendant,  in  the  performance  of 


the  duty  owed  by  it  to  its  pas- 
sengers,  to    provide   Trt«I-J«ry 
guards     or    to     give   ne»Il«enoe  at 

warning,  were  ques-  "•'^*'' 
tions  of  fact  for  the  jury.  Plummer 
V.  Boston  Elev.  R.  Co.  198  Mass.  499, 
508,  510,  84  N.  E.  849;  Brisbin  v. 
Boston  Elev.  R.  Co.  207  Mass.  553, 
93  N.  E.  572. 

The  case  is  quite  different  from 
those  of  which  Falkins  v.  Boston 
Elev.  R.  C6.  188  Mass.  153,  74  N.  E. 
338;  Willworth  v.  Boston  Elev.  R. 
Co.  188  Mass.  220,  74  N.  E.  333,  18 
Am.  Neg.  Rep.  463;  Hawes  v.  Bos- 
ton Elev,  R.  Co.  192  Mass.  324,  78 
N.  E.  480,  and  Searle  v.  Boston 
Elev.  R.  Co.  214  Mass.  59, 100  N.  E. 
1020,  are  examples,  where  it  has 
been  held  that,  the  platfoim  being 
constructed  by  the  Transit  Commis- 
sion, the  defendant  is  not  responsi- 
ble for  space  between  it  and  the 
cars,  even  though  the  stop  may  be 
made  opposite  a  curve,  and  that 
there  is  no  obligation  resting  upon 
the  defendant,  in  the  absence  of 
disorder,  to  give  warning  of  the 
space  to  persons  about  to  enter  or 
alight  from  cars.  The  extent  of  the 
space  between  the  car  and  the  plat- 
form is  not  the  sole  test.  Where 
the  structures  are  permanent,  a 
much  wider  space  than  that  here 
disclosed  is  of  no  consequence,  in 
view  of  the  conditions  laid  upon  the 
defendant  by  the  various  statutes. 
Hilbom  V.  Boston  &  N.  Street  R.  Co. 
191  Mass.  14,  77  N.  E.  646;  Anshen 
V.  Boston  Elev.  R.  Co.  205  Mass.  32, 
91  N.  E.  157.  See  also  Ryan  v.  Man- 
hattan R.  Co.  121  N.  Y.  126,  23  N. 
E.  1131,  5  Am.  Neg.  Cas.  329.  But 
the  circumstances  of  the  case  at  bar 
are  quite  different.  The  relation  of 
the  platform  to  the  track  was  not 
intended  to  remain  the  same  for  a 
long  time.  It  was  unlike  what  it 
had  been  before.  There  was  evir 
dence  that  the  space  between  car 
and  platform  might  have  been  much 
reduced.  Perhaps  it  was  deeper, 
and  hence  more  dangerous,  than  the 
spaces  commonly  disclosed  in  this 
class  of  cases. 

For  the  same  reason  it  was  not 
error  to  deny  the  defendant's  re- 
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quests  for  rulings  to  the  effect  that 
the  defendant  was  not  required  to 
give  any  notice  of 
the  space,  and  that, 
if  the  space  was 
only  10  inches,  the 
platntifiF  could  not  recover.  Har- 
rington V.  Boston  Elev.  R.  Co.  221 
Mass.  299, 108  N.  E.  943. 

Moreover,  a  considerable  discre- 
tion was  vested  in  the  presiding 
judge  in  admitting  evidence  to  show 
the  incidents  immediately  preceding 
and  attendant  upon  the  accident. 
Such  facts  cannot  be  said  to  be 
without  bearing  upon  the  due  care 
of  the  plaintiff,  and  may  have  been 
of  assistance  in  enabling  the  jury  to 
understand  the  conditions  which 
Bidence-  Confronted  her.  All 

«iMUMtea«M      tile     circumstances 

ot  injury.  ^^^j^    ^^^^   ^^    ^ 

jury  is  received  ordinarily  may  be 
put  in  evidence. 

2.  The  admission  of  the  question, 
whether  the  plaintiff,  as  she  was 
about  to  enter  the  car,  was  "in  a  po- 
sition where"  she  "would  have 
heard  if  anything  had  been  said  in 
r^ard  to  the  space,"  was  not  re- 
versible error.  The  pertinent  in- 
._^  quiry  in  that  con- 

^oB*^  vTMeM*  nection  was  her  pre- 
SU*?t!iSi^ir  cise  position  with 
reference  to  the 
brakeman.  Where  she  stood  and 
what  was  her  posture,  like  facts  re- 
specting him,  and  the  distance  be- 
tween the  two,  were  material. 
While  it  would  have  been  better 
practice,  because  less  liable  to  run 
into  an  incompetent  field,  to  have 
developed  these  basic  facts  by  ap- 
propriate interrogatories,  an  abbre- 
viated question  induding  all  these 
circumstances,  subject  as  it  was  to 
cross-examination,  does  not  appear 
to  have  been  injurious  to  the  de- 
fendant. See  Slattery  v.  New  York, 
N.  H.  &  H.  R.  Co.  203  Mass.  453, 
457,  133  Am.  St.  Rep.  311,  89  N.  E. 
622.  It  is  distinguishable  from  the 
question,  whether  she  would  have 
been  likely  to  hear  if  anything  had 
been  said,  held  incompetent,  because 
a  mere  matter  of  opinion,  in  Com.  v. 
Cooley,  6  Gray,  360. 


8.  There  was  no  reversible  error 
in  pennitting  the  plaintiff  to  show, 
by  examination  of  the  defendant's 
engineer,  that  plan  3,  which  delin- 
eated the  temporary  location  of 
platform  and  tracks  as  they  were 
for  a  period  of  about  eight  weeks, 
including  the  time  of  the  plaintiff's 
accident,  was  not  approved  by  the 
Railroad     Commis-  __.^_ 

SlOn.       it    was    per-    tempor«rT 

tinent  as  indicating  Ji'S^^JSJo'vai 
that  the  defendant  *y  »«"»oad 
was  not  entitled,  re- 
specting these  structures,  to  the 
protection  against  liability  estab- 
lished by  the  decisions  as  to  perma- 
nent structures,  such  as  Collins  v. 
Boston  Elev.  R.  Co.  217  Mass.  420, 
51  L.R.A.(N.S.)  1154, 105  N.  E.  353, 
where  earlier  cases  are  collected. 
Since  the  presiding  judge  ruled  that 
there  was  no  duty  resting  on  the 
defendant  to  have  the  plan  ap- 
proved, and  hence  no  negligence  in 
not  securing  such  approval,  it  is  not 
necessary  to  consider  whether  Stat. 
1897,  chap.  600,  §  6,  requiring  ap- 
proval in  certain  instances,  applies 
to  this  kind  of  construction. 

4.  An  expert  engineer  was  per- 
mitted to  testify  that  in  his  opinion 
the  temporary  platform  in  use  at 
the  time  of  the  plaintiff's  accident 
was  not  a  reasonably  proper  con- 
struction.    This  was  not  a  mere 

opinion    about    com-    same-exp^rt 

mon  thmgs  of  ordi-  -«oBditio«  of 
nary  construction,  *  ■*'»"»• 
as  to  which  the  simplicity  of  com- 
mon sense  is  a  safer  guide  than 
the  niceties  of  technical  learning. 
Whalen  v.  Rosnosky,  195  Mass.  545, 
122  Am.  St.  Rep.  271,  81  N.  E.  282; 
Gleason  v.  Smith,  172  Mass.  50,  51 
N.  E.  460;  Walker  v.  Williamson, 
205  Mass.  514,  91  N.  E.  885 ;  Lynch 
v.  C.  J.  Larivee  Lumber  Co.  223 
Mass.  385,  340,  111  N,  E.  861;  Am- 
stein  v.  Gardner,  134  Mass.  5,  9; 
Spokane  &  I.  E.  R.  Co.  v.  United 
States,  241  U.  S.  344,  351,  60  L.  ed. 
1037, 1041,  36  Sup.  Ct.  Rep.  668.  It 
involved,  as  a  necessary  element  of 
an  intelligent  answer,  engineering 
skill  directed  to  complicated  condi- 
tions, under  which  the  platform,  the 
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curves,  grades,  and  alignment  •  of 
tracks  for  the  temporary  uses  must 
be,  constructed  and  maintained.  His 
answer  means  that  under  these  con- 
ditions an  arrangement  of  struc- 
tures might  have  been  designed  and 
built,  offering  less  hazard  to  the 
traveler  than  those  adopted  by  the 
defendant.  Manifestly,  this  was 
outside  the  range  of  common  knowl- 
edge. It  was  not  an  inference  from 
proved  facts,  as  to  which  men  of  or- 
dinary experience  would  not  be  left 
in  doubt.  New  England  Glass  Co.  v. 
Lovell,  7  Cush.  319,  321;  Lang  v. 
Terry,  163  Mass.  138,  143,  39  N.  E. 
802;  Bourbonnais  v.  West  Boylston 
Mfg.  Co.  184  Mass.  250,  254,  68  N. 
E.  232 ;  Roberts  v.  Vroom,  212  Mass. 
168,  98  N.  E.  687. 

5.  A  witness  called  as  an  expert 
engineer,  having  given  evidence  at 
length  respecting  matters  within 
his  special  department  of  knowl- 
edge, on  redirect  examination,  was 
permitted  to  testify  that  he  had 
been  employed  by  the  defendant  as 
an  expert  in  engineering.  It  is  not 
an  uncommon  practice  to  examine  a 
witness,  offered  as  an  expert,  re- 
specting his  experience  and  the  va- 
rious persons  who  have  availed 
themselves  of  his  superior  knowl- 
edge. Much  must  be  left  to  the  dis- 
cretion of  the  presiding  judge.  The 
question  and  answer  here  com- 
plained of  cannot  be  said,  as  matter 
of  strict  law  of  evidence,  to  have 
been  incompetent.     It  would  have 

been  a  much  better 
dfnet^to'  exercise  of  judicial 
2"p«"r"°"  *'    discretion    to    have 

excluded  the  evi- 
dence. It  is  difficult  to  conceive  of  a 
case  where  it  would  not  be  wiser 
discretion  in  the  presiding  judge  to 
exclude  such  an  inquiry  altogether, 
whenever  put.  Ordinarily,  it  is 
preferable  practice,  for  manifest 
reasons,  not  to  receive  such  evi- 
dence. But,  even  where  testimony 
has  been  regarded  as  "very  objec- 
tionable" in  this  particular,  its  ad- 
mission is  not  treated  as  reversible 
error  if  there  is  any  justification 
.(Whatever  for  the  conduct  of  the  pre- 


siding judge.  Conness  v.  Com.  184 
Mass.  541,  544,  69  N.  E.  341;  Ran- 
dall V.  Peerless  Motor  Car  Co.  212 
Mass.  352,  385,  99  N.  E.  221 ;  Fourth 
Nat.  Bank  v.  Com,  212  Mass.  66,  69, 
98  N.  E.  686.  The  present  inquiry 
falls  within  that  principle. 

6.  A  witness  called  by  the  defend- 
ant, and  at  the  time  of  the  accident 
a  motorman  in  its  employ,  was 
asked  whether  the  defendant  ran 
any  trains  of  five  cars  between  11 
and  12  o'clock  at  night.  The  exclu- 
sion of  this  question  is  not  reversi- 
ble error.  It  does  not  appear  that 
his  knowledge  of  the  train  opera- 
tions of  the  defend- 
ant was  so  compre-  fJ^Sio.  .i 
hensive  as  to  make  evidemee— 

his     testimony     of  So'^^dSS. 
any   value.     More- 
over, no  offer  of  proof  was  made.. 
Cook  V.  Enterprise  Transp.  Co.  197 
Mass.  7, 10,  83  N.  E.  325. 

7.  One  question  raised  at  the  trial 
was  whether  the  defendant  ought, 
in  the  exercise  of  due  care,  to  have 
installed  a  sliding  platform  in  order 
to  bridge  the  space  between  the  im- 
movable platform  and  the  car  door,^ 
at  which  the  plaintiff  testified  she 
was  injured.  There  was.  also  testi- 
mony that  the  distance  between  the 
platform  and  the  car  door  was  the 
basis  for  the  use  by  the  defendant 
of  movable  platforms,  that  they 
were  not  regarded  as  desirable,  and 
were  put  in  only  where  the  space 
was  so  great  as  to  overcome,  by  add- 
ed convenience,  objections  to  their 
use.  As  bearing  upon  this  point, 
the  defendant  had  introduced  testi- 
mony to  the  effect  that  its  expert 
did  not  know  of  any  place  where 
sliding  platforms  were  used  for  a 
10-inch  space,  or  for  any  space  less 
than  15  or  16  inches.  Evidence 
that,  at  another  station  of  the  de- 
fendant, a  sliding  platform  to  bridge 
a  space  of  11  inches  had  been  in  use 
several  years  after  BTidence- 

the  accident  cannot  pr«««c*  «««» 
be  said  to  have  been  »~««"'-*- 
entirely  incompetent  in' this  posture 
of  the  case.   It  bore  upon  the  weight 
to  be  given  to  the  witnesses  caUed 
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by  the  defendant.  It  is  quite  distin- 
GTuishable  from  evidence  of  precau- 
tion taken  by  a  defendant  after  an 
accident,  which  plainly  is  inadmissi- 
ble. 

8.  There  was  no  error  in  the  re- 
fusal to  give  the  several  re- 
quests presented  by  the  defendant. 
Whether  due  care  required  the  de- 
fendant to  install  a  movable  plat- 
form at  the  place  of  injury,  as  a 
part  of  its  temporary  structures, 
was  a  question  of  fact.  As  has  been 
pointed  out,  the  same  rule  of  liabil- 

Trt«i-j.rr.  **y  <ii^  "0*=  govern 
moT»bie  the     obligation     of 

brtdce.  ^^g  defendant  as  in 

the  subway  decision  cases.  The 
statement  of  legal  obligation  in 
Plummer  v.  Boston  Elev.  R.  Co.  198 
Mass.  499,  509,  84  N.  E.  849,  is  not 
relevant  to  these  different  facts. 
There  was  testimony  to  the  effect 
that  it  would  have 
^".rj:';^e"c7«,     been     good     engi- 

•pace  between        UCenng        tO        haVe. 

?r«ii?'"  ■"*  used  such  a  plat- 
form under  the 
conditions  here  disclosed  at  the  par- 
ticular place  of  injury.  The  crit- 
icism  urged  by  the  defendant  to 
this  testimony  affected  its  weight 
rather  than  its  competency.  It 
could  not  have  been  ruled,  as  matter 
of  law,  that  it  would  have  been  neg- 
ligence for  the  de- 
Irn'^.V/i-*;.  fendant's  guard  to 
call  out,  or  to  fail  to 
call  out,  "Wide  step."  Here,  again, 
the  general  principles  applicable  to 
the  subway  and  tunnels  (Hogan  v. 
Boston  Elev.  R.  Co.  195  Mass.  313, 
81  N.  E.  198)  do  not  necessarily  gov- 
ern duties  of  the  defendant  in  the 
situation  at  bar. 

9.  Whether  the  train  consisted  of 
four  or  five  cars  was  a  question  of 
fact,  on  all  the  evidence.  Whether 
the  plaintiff  could  recover  if  she  at- 
tempted to  go  upon  the  first  car  at  a 
regular  stopping  place  was  also  for 
the  jury,  upon  all  the  evidence.  If 
it  were  a  train  of  four  cars,  the 
plaintiff  contended,  with  some  show 
of  support  in  evidence,  that  the  first 


car  might  have  been  found  to  have 

stopped  at  the  p^ace 

where  the  first  car  laMu'on  for 


Jiiiejitioi 
of  paaaeairer. 


■nlint 
evtdeaee— 


of  a  train  of  Ave 
cars  would  have 
stopped.  Although  it  was  or  mighty 
have  been  important  for  the  jury  to" 
determine  these  facts  in  arriving  at 
a  conclusion  as  to  liability,  the  evi-> 
dence  respecting  them  was  not  so 
indisputable  that  a 
ruling  of  law  right- 
ly could  be  predicat-  Jujit-J! 
ed  upon  the  as- 
sumption that  they  were  proved 
one  way  or  the  oftier.  The  presid- 
ing judge  fairly  and  adequately 
dealt  with  this  matter  in  his  charge. 

10.  There  was  no  error  in  the 
charge  respecting  the  testimony  of 
the  witness  Farrington  to  the  effect 
that  he  stood  between  the  two  cars 
and  called  out  to  the  passengers  to 
"step  wide."  If  this  had  been  found 
to  be  the  fact,  there  could  hardly 
have  been  negligence  on  the  part  of 
the  defendant.  But  whether  he  did 
so  call  out  on  the  night  in  question 
was  a  point  as  to  which  the  evidence 
was  conflicting.  The  reference  in 
the  charge  to  testimony  by  other 
witnesses,  respecting  what  had  oc- 
curred on  other  nights  as  compared 
with  the  night  in  question,  bore 
merely  upon  the 
weight  to  be  given 
to  Farrington's  tes- 
timony. It  is  not 
open  to  exception. 

11.  So  far  as  the  subjects  to 
which  the  requests  of  the  defendant 
related  were  necessary  parts  of  the 
charge,  they  were  adequately  cov- 
ered, and,  so  far  as  they  were  re- 
fused, they  either  s^,.,.,,.., 
were  not  correct  or  ©t  instraetions 
were  directed  to  de-  "*""'• 

tails  or  fragments  of  evidence,  con- 
cerning which  the  presiding  judge 
would  not  be  required  to  give  in- 
structions. Ayers  v.  Ratshesky,  213 
Mass.  589, 101  N.  E.  78. 

12.  The  presiding  judge,  early  in 
the  trial,  inquired  of  counsel  wheth- 
er  they  had  talked  as  to  the  settle- 
ment of  the  case,  aiid  said  that  they 
ought  to  consider  that  matter.   Lat- 


Appeal— 
i  nstr  netloaa-a 
refereaee  to 
teatlmonjr. 
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er  the  judsre  "called  the  defendant's 
counsel  t6  the  bencl^  and,  not  in  the 
hearing  of  the  plaintiff's  counsel, 
and  not  in  the  hearing  of  the  jury, 
but  while  the  jury  were  in  their 
seats,  told  the  defendant's  counsel 
tioA  he  ought  to  settle  the  case,  that 
he  ought  to  be  willing  to  pay  any- 
where from  $3,750  to  $5,000  to  set- 
tle the  case,  adding  that  that  did 
not  mean  that  the  court  would  set 
aside  a  verdict  for  twice  that 
amount."  This  statement  was  in- 
serted in  the  defendant's  second  bill 
of  exceptions,  relating  to  matters 
arising  on  its  motion  for  a  new  trial. 
The  judge  indorsed  upon  the  excep- 
tions that  this  statement  was  with- 
out foundation  in  fact,  but  "I  allow 
it  as  a  statement  of  fact,  to  prevent 
the  delay  which  would  be  caused  by 
sending  this  case  to  a  commission- 
er." This  was  irregular.  The 
judge,  in  the  performance  of  his 
duty,  can  aUow  exceptions  only  after 
making  a  prelim- 
«"e'Tf  "■  inary  finding  that 
*«*?"""*"  *^®y  "^^  conform- 
able to  the  truth." 
Rev.  Laws,  chap.  173,  §  106,  as 
amended  by  Stat.  1911,  chap.  212,  § 
1.  If  exceptions  are  not  conform- 
able to  the  truth,  the  presiding 
judge  has  no  authority  to  allow 
them.  He  certainly  had  no  power 
to  allow  them  for  any  such  cause  as 
is  stated  in  the  present  certificate. 
Justice  can  be  done  only  when  the 
truth,  and  nothing  but  the  truth,  is 
made  the  basis  of  adjudication. 
This  court  cannot  attempt  to  pass 
upon  the  rights  of  parties  upon  a 
record  which  is  in  any  material  par- 
ticular unfounded  in  fact.  There- 
tore,  the  petition  of  the  defendant 
to  establish  the  truth  of  his  excep- 
tions rightly  was  presented.  The 
report  of  the  commissioner  shows 
that,  in  susbtance,  that  bill  of  ex- 
ceptions is  conformable  to  the  truth. 
It  is  established.  Re  Moneyweight 
Scale  Co.  225  Mass.  473,  114  N.  E. 
741. 

IS.  "It  is  the  right  of  every  cit- 
izen to  be  tried  by  judges  as  free, 
impartial,  and  independent  as  the 


lot  of  humanity  will  admiti"  Dec- 
laration of  Rights,  art.  29.  The 
conduct  of  the  presiding  judge  did 
not  violate  the  justly  strict  and 
lofty  standard  of  oux  Constitution. 
It  is  not  necessarily  a  transgression 
of  judicial  propriety  to  suggest  to 
parties,  in  appropriate  instances, 
the  wisdom  of  a  compromise  of  con- 
flicting contentions. 

It  is  a  sugges-  £'-lV4lJi?«".':i 
tion  which  always  jndne— .hb- 
should  be  ventured  ^npronue. 
from  the  bench  with 
caution.  There  are  cases  where 
the  right  or  obligation  at  stake  is 
not  susceptible  of  concession,  with- 
out the  profanation  of  principles 
which  rightly  may  be  held  inviola- 
ble by  one  or  more  of  the  parties. 
Ordinarily,  a  judge  may  presume  in 
these  days  that  the  possibility  of 
compromise  has  not  been  ignored  by 
counsel  or  parties,  in  cases  where 
compromise  is  feasible  or  just.  In 
Re  Nevitt,  54  C.  C.  A.  622, 117  Fed. 
448,  it  appeared  that  a  judge  had  for 
several  years  "endeavored  to  per- 
suade the  parties  to  the  controversy 
to  compromise  the  litigation."  It 
was  said  respecting  that  conduct, 
when  urged  as  a  disqualification  to 
a  decision  of  the  case  on  its  merits 
by  the  same  judge,  that  (p.  626) 
"his  earnest  and  systematic  en- 
deavors to  effect  a  compromise  of 
this  controversy  bespeak  for  him 
emphatic  commendation.  The  pol- 
icy of  the  law  has  always  been  to 
promote  and  sustain  the  compromise 
and  settlement  of  disputed  claims." 
This  laudation  goes  rather  far. 
But  it  shows  that  an  intimation  as 
to  the  practical  sagacity  of  har- 
monizing adjustable  differences  is 
not,  of  itself,  an  impairment  of  the 
judicial  function. 

The  judge  well  might  have  re- 
frained from  voluntarily  naming  an 
amount  which  he  thought  could  be 
paid  by  the  defendant  in  settlement 
of  the  plaintiffs  claim,  in  the  ab- 
sence of  any  invitation  to  this  end 
from  the  parties.  Manifestly, 
every  judge  should  be  deeply  solic- 
itous   not    only    to    hold    himself 
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wholly  impartial  between  contend- 
ing litigants,  but  he  should  like- 
wise be  ever  alert  and  careful  to 
avoid  every  appearance,  by  word  or 
deed,  reasonably  susceptible  of  be- 
ing construed  by  those  in  the  heat 
of  partisanship  as  expressions  of 
bias  or  prejudgment.  On  the  oth- 
er hand,  under  our  system,  "the 
judge  who  discharges  tJie  functions 
of  his  office  is  .  .  .  the  directing 
and  controlling  mind  at  the  trial, 
and  not  a  mere  functionary  to  pre- 
serve order  and  lend  ceremonial 
dignity  to  the  proceedings."  His 
demeanor  should  not  be  "hesitat- 
ingly barren  or  ineffective."  Whit- 
ney v.  Wellesley  &  B.  Street  R.  Co. 
197  Mass.  495,  502,  84  N.  E.  95; 
Tildsley  v.  Boston  Elev.  R.  Co.  224 
Mass.  117,  119,  112  N.  E.  499.  He 
ought  to  know  human  nature  and 
be  familiar  with  practical  affairs. 
His  insight  into  the  merits  of  the 
controversies  pending  before  him 
needs  to  be  clear,  sympathetic,  ac- 
curate. He  should  be  strong,  pa- 
tient, learned,  and,  above  all,  un- 
flinchingly courageous.  It  is  the 
prevalent  impression  that  it  adds 
to  the  efficiency  of  a  judge  if,  at  the 
same  time,  his  manner  is  dignified, 
his  conduct  tactful,  &aA  his  speech 
courteous.  But  however  that  may 
be,  bluntness  is  not  error  of  law. 
The  essentials  of  sound  judicial 
character  lie  far  deeper  than  super- 
ficial deportment.  The  expression 
complained  of  in  the  case  at  bar, 
fairly  construed,  does  not  mean 
that  the  cause  had  been  prejudged 
or  that  a  motion  to  set  aside  the 
verdict,  if  one  should  be  made, 
would  not  be  considered  according 
to  its  just  deserts.  The  remarks 
made  by  the  judge  in  denying  the 
motion  to  set  aside  the  verdict 
show  that  that  decision  was  based 
upon  a  full  consideration  of  its  mer- 
its, without  partiality.  See,  in  this 
connection,  Utz  &  D.  Co.  v.  Regula- 
tor Co.  130  C.  C.  A.  17,  20-22,  213 
Fed.  315;  State  v.  Bohan,  19  Kan. 
28,  50-53;  Re  Cameron,  126  Tenn. 
614,  650,  655,  660,  151  S.  W.  64; 
Elliott  V.  Hipp,  134  Ga.  844,  848, 
137  Am.  St.  Rep.  272,  68  S.  E.  736, 


20  Ann.  Cas.  428;  Lafayette  v.  Mil- 
ton, 129  La.  678,  56  So.  635. 

14.  It  follows  from  what  has 
been  said  that  there  is  no  error  of 
law  disclosed  in  the  proceedings  on 
the  motion  for  a  new  trial.  The 
general  rule  prevails  that  the 
granting  or  denial  of  such  motion 
rests  in  the  sound  Appe.i-«e»i«i 
discretidn  or  the  of  aew  triai- 
trial  judge.  Sim-  «*•"«'»»• 
mons  v.  Fish,  210  Mass.  563,  572, 
97  N.  E.  102,  Ann.  Cas.  1912D,  588; 
Edwards  v.  Willey,  218  Mass.  863, 
105  N.  E.  986.  That  rule  applied  in 
the  case  at  bar.  It  is  only  when 
there  is  an  abuse  of  sound  judicial 
discretion,  or  excess  of  jurisdiction, 
or  some  similar  error  of  law,  that 
this  court  can  revise  the  discretion 
of  the  trial  judge.  The  several  re- 
quests for  rulings  and  grounds  of 
exception  need  not  be  reviewed  one 
by  one.  For  the  reasons  stated,  no 
error  is  disclosed  in  the  refusal  of 
all  of  them,  either  as  not  sound  in 
law  or  not  applicable  to  the  facts. 

16.  The  defendant  did  not  take 
exception  to  the  remarks  '  of  the 
judge  when  made,  or  move  that  the 
trial  be  suspended,  or  that  the  jury 
be  discharged.  As  was  said  in 
Crosby  v.  Blanchard,  7  Allen,  385, 
887,  parties  cannot  "take  their 
chance  for  a  favorable  verdict,  re- 
serving a  right  to  B„„e_„ant  of 
mipeach  it  or  set  it  ejception- 
aside,  if  it  happens  •**"*• 
to  be  against  them,  for  a  cause 
which  was  previously  well  known  to 
their  counsel."  Fox  v.  Hazelton,  10 
Pick.  275;  Gray  v.  Boston  Elev. 
R.  Co.  215  Mass.  143,  150, 102  N.  E. 
71,  8  N.  C.  C.  A.  602;  Orrok  v.  Com- 
monwealth Ins.  Co.  21  Pick.  456,  32 
Am.  Dec.  271. 

,  16.  The  defendant  has  argued 
that  the  record,  taken  as  a  whole,, 
shows  such  an  element  of  prejudice 
against  it  on  the  part  of  the  pre- 
siding judge  that  a  trial  fair  to  it 
could  not  have  been  had.  The  case 
has  been  considered  on  the  footing 
that  such  contention  is  open,  even 
though  no  exception  was  taken. 
See  Noyes  v.  Noyes,  224  Mass.  125, 
and  cases  cited  at  page  134,  112  N. 
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E.  850.  It  is  not  necessary  to  nar- 
rate the  numerous  expressions, 
scattered  throusrh  the  record  of  a 
long  trial,  upon  which  reliance  is 
placed.  Whatever  else  may  be  said 
respecting  them,  a  careful  examina- 
tion of  the  entire  record  fails  to 
reveal  such  conduct  as  constitutes 


reversible  error.  We  are  not  con- 
vinced that  the  defendant  did  not 
receive  fair  treatment  at  the  trial. 

The  result  is  that  the  petition  for 
the  allowance  of  exceptions  is  al- 
lowed and  that  each  bill  of  excep- 
tions is  overruled. 

So  ordered. 


/ 


ANNOTATION. 


Suggettion  by  judge  during  trial  as  to  advisability  of  compromiM  as  error. 


The  reported  case  (Habrington  v. 
Boston  Elev.  R.  Co.  ante,  1057), 
which  appears  to  be  the  only  decision 
passing  directly  on  the  question,  holds 
that  a  suggestion  by  the  trial  judge, 
not  in  the  presence  of  the  jury,  that 
the  defendant  ought  to  settle  the  case 
by  paying  a  stated  sum,  is  not  neces- 
sarily reversible  error. 

In  Reed  v.  Hearst's  Chicago  Ameri- 
can (1911)  162  ni.  App.  287,  an  action 
to  recover  damages  for  a  personal  in- 
jury, the  location  of  the  lights  in  the 
room  where  the  accident  occurred  be- 
came material  at  the  trial.  The  judge 
made  a  suggestion  in  regard  thereto, 
the  tenor  of  which  does  not  appear 
from  the  report.  Holding  that  it  did 
not  constitute  reversible  error,  the 
court  said :  "While  we  think  that  the 
suggestions  of  the  court  and  counsel 
for  appellee  in  regard  to  the  location 
of  the  lights  at  the  place  where  ap- 
pellee was  injured,  and  that  that  was 
a  proper  matter  for  agreement  be- 
tween counsel,  might  more  properly 
have  been  made  out  of  the  hearing  of 


the  jury,  and  perhaps  not  in  the  pres- 
ence of  the  jury,  still  we  cannot  say 
that  there  was  reversible  error  in  the 
suggestions  made  by  court  or  counsel 
upon  that  subject." 

In  Livermore  v.  Bainbridge  (1873) 
44  How.  Pr.  (N.  Y.)  357,  affirmed  in 
14  Abb.  Pr.  N.  S.  227,  it  appeared  that 
after  an  action,  wherein  a  counter- 
claim was  made,  had  been  heard  by  a 
referee,  and  before  the  report  was 
made,  the  referee  called  on  the  plain- 
tiff and  suggested  that  he  settle  with 
the  defendant  by  paying  him  a  certain 
sum.  Thereafter  the  referee  filed  a 
report,  finding  for  the  defendant  on 
his  counterclaim  for  nearly  four  times 
the  sum  suggested.  In  setting  aside 
the  report,  the  court  said:  "A 
referee  should  hot  attempt  to  exercise " 
the  functions  of  a  negotiator.  How- 
ever honest  his  intentions  or  well- 
meant  his  endeavors,  the  failure  of  the 
attempt  may  be  ground  for  the  suppo- 
sition that  his  subsequent  judgment 
was,  in  some  degree,  influenced  by  it." 

R.  C.  L. 


STATE  OF  FLORIDA  EX  REL.  JAMES  FRANCES,  Plff.  in  Err., 

V. 

D.  W.  MOiRAN,  Sheriff. 

Florida  Supreme  Ctturt— August  13,  lOlS, 
(_  Fla.  — ,  79  So.  753.)  * 

Intoxicating  liquor  —  possession  for  personal  use. 

1.  An  information  charging  in  six  separate  counts  that  the  defendant: 
(1)  Did  unlawfully  transport  from  a  county  in  this  state  where  the 

sale  of  intoxicating  liquors  is  lawful,  into  a  county  where  such  sales  were 


Headnotes  by  Taylor,  J. 
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prohibited  by  an  election  held  to  decide  such  question  of  prohibition,  2 
quarts  of  whisky  and  4  quarts  of  wine  intended  for  the  personal  use  of 
the  defendant. 

(2)  The  second  count  is  a  duplicate  of  the  first  count,  except  that  it 
omits  the  allegation  that  the  liquors  transported  were  intended  for  the 
personal  use  of  the  defendant. 

(3)  That  the  defendant  in  said  county  where  the  sale  of  such  intoxicat- 
ing liquors  had  been  prohibited  by  an  election  held  to  establish  prohibition 
therein  did  possess  2  quarts  of  whisky  and  4  quarts  of  wine,  that  were 
received  by  him  from  a  carrier  within  a  thirty-day  period ;  the  said  liquors 
so  possessed  being  then  and  there  intended  for  the  defendant's  personal 
use. 

(4)  The  fourth  count  is  a  duplicate  of  the  third  count,  except  that  it 
omits  the  allegation  that  the  liquors  so  possessed  were  intended  for  the 
personal  use  of  the  defendant. 

(5)  That  the  defendant  did  personally  transport  into  said  prohibition 
territory  for  his  own  personal  use  2  quarts  of'  whisky  and  4  quarts  of 
wine. 

(6)  The  sixth  count  is  a  duplicate  of  the  fifth  count,  except  that  the 
allegation  tha,t  the  liquors  transported  were  for  the  defendant's  own  use 
is  omitted. 

Held,  to  charge  no  offense  in  any  count  thereof  under  any  valid  law  of 
this  state.  Held,  further,  that  chapter  7284,  Laws  approved  May  1,  1917, 
undertaking  to  penalize  the  acts  charged  against  the  defendant  in  said 
information,  is  unconstitutional  and  void. 

[See  note  on  this  question  beginning  on  page  1085.] 

Same  —  property.  al  use  by  the  citizen,  either  in  a  pro- 

2.  Intoxicating  liquor  is  "property  hibition  county  or  a  county  where  pro- 

that  is  the  subject  of  private  owner-  hibition  is  not  established,  unless  in 

ship"  as  such,  and  the  legislature  has  either  of  said  counties  it  is  shown  that 

no  authority  to  prohibit  its  ownership,  its  possession  is  intended  for  the  illicit 

possession,  transportation,  or  person-  sale  thereof. 

(Whitfield  and  West,  JJ.,  dissent.) 


Error  to  the  Circuit  Court  for  Dade  County  to  review  a  judgment  deny- 
ing a  writ  of  habeas  corpus  to  secure  relator's  release  from  custody,  to 
which  he  had  been  committed  for  violation  of  a  statute  regulating  the 
possession  of  intoxicating  liquors.    Relator  discharged. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Atkinson  &  Burdine,  Bart,  ex  rel.  West  v.  Butler,  70  Fla.  142,  69 
A.  Riley,  and  Taylor  &  Taylor,  for  So.  771;  Ex  parte  Brown,  38  Tex. 
plaintiff  in  error:  Crim.  Rep.  295,  70  Am.  St.  Rep.  743,  42 

The  entire  law  is  unconstitutional  S.  W.  554 ;  Holley  v.  State,  14  Tex.  App. 
because  the  legislature  has  under-  505;  Stallworth  v.  State,  16  Tex.  App. 
taken  to  arbitrarily,  radically,  and  845;  Steele  v.  State,  19  Tex.  App.  425; 
drastically  exercise  its  police  power  in  Ninenger  v.  State,  25  Tex.  App.  449,  8 
contravention  of  article  19  of  the  Con-  S.  W.  840;  State  v.  Oilman,  33  W.  Va. 
stitution  of  the  state  of  Florida.  146,  6  L.R.A.  847,  10  S.  E.  283 ;  Ex 

Joyce,  Intoxicating  Liquors,  §  79,  p.  parte  Massey,  49  Tex.  Crim.  Rep.  60, 
93;  State  v.  Kane,  15  R.  I.  395,  6  Atl.  92  S.  W.  1086;  Ex  parte  Hackney,  — 
783;  15  R.  C,  L.  p.  260;  Com.  v.  Camp-  Tex.  Crim.  Rep.  — ,  92  S.  W.  1092;  Car- 
bell,  133  Ky.  50,  34  L.R.A.(N.S.)  172,  ter  v.  State,  —  Tex.  Crim.  Rep.  — .  92 
117  S.  W.  383,  19  Ann.  Cas.  159;  Kel-  S.  W.  1093;  Ex  parte  Brown,  38  Tex. 
ler  V.  State,  —  Tex.  Crim.  Rep.  — ,  1  Grim.  Rep.  295,  70  Am.  St.  Rep.  743,  42 
L.R.A.(N.S.)  489,  87  S.  W.  669;  State     S.  W.  554;  People  ex  rel.  Mooney  v. 
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Hutchinson,  172  111.  486,  40  L.RJI. 
770,  50  N.  E.  599;  Ex  parte  Pricha,  70 
Fla.  265,  70  So.  411. 

The  legislature  is  without  power  to 
pass  a  law  prohibiting  the  possession 
of  liquor  for  private  use  in  a  dry 
county,  if  such  liquor  is  not  to  be  used 
in  violation  of  the  laws  against  its  il- 
legal sale. 

Com.  V.  Campbell,  19  Ann.  Cas.  163, 
note;  Henderson  v.  Hejrward,  109  Ga. 
873,  47  L.R.A.  366,  77  Am.  St.  Rep.  384, 
34  S.  E.  590;  Blunk  v.  Waugh,  32  Okla. 
616,  39  L.R.A.(N.S)  1093,  122  Pac. 
717;  Eidge  v.  Bessemer,  164  Ala.  599, 

26  L.R.A.(N.S.)  394,  51  So.  246; 
Shreveport  v.  Hill,  134  La.  352,  64  So. 
137,  Ann.  Cas.  1916A,  283;  Preston  v. 
Drew,  33  Me.  558,  54  Am.  Dec.  639; 
Kansas  v.  Mugler,  123  U.  S.  623,  31  L. 
ed.  205,  8  Sup.  Ct.  Rep.  273;  Ex  parte 
Brown,  38  Tex.  Grim.  Rep.  295,  70  Am. 
St.  Rep.  743,  42  S.  W.  554;  State  v. 
Gilman,  33  W.  Va.  146,  6  L.R.A.  847, 
10  S.  E.  283;  Joyce,  Intoxicating 
Liquors,  §  85,  p.  104;  Freund,  Pol. 
Power,  §§  453,  454;  Lincoln  v.  Smith, 

27  Vt.  328 ;  Beebe  v.  State,  6  Ind.  501, 
63  Am.  Dec.  391;  Fears  v.  State,  102 
Ga.  274,  29  S.  E.  463. 

A  mere  possession  of  intoxicating 
liquor,  kept  for  one's  own  use,  is  not 
inherently  injurious  to  the  health, 
morals,  or  safety  of  the  public,  and 
therefore  legislation  prohibiting  such 
keeping  in  possession  is  not  a  legiti- 
mate exercise  of  the  police  power,  but 
an  abridgment  of  the  privileges  and 
immunities  of  the  citizens  without  any 
legal  justification,  and,  as  <  such,  void. 

French  v.  Birmingham,  165  Ala.  669, 

51  So.  254;  Sullivan  v.  Oneida,  61  111. 
242;  State  v.  Mclntyre,  139  N.  C.  599, 

52  S.  E.  63 ;  State  v.  Williams,  146  N. 
C.  618,  17  L.R.A.(N.S.)  299,  61  S.  E. 
61,  14  Ann.  Cas.  662;  Titsworth  v. 
State,  2  Okla.  Crim.  Rep.  268,  101  Pac. 
288;  State  v.  Gilman,  33  W.  Va.  146,  6 
L.R.A.  847,  10  S.  E.  283;  Wynehamer 
V.  People,  13  N.  Y.  384;  Partridge  v. 
State,  88  Ark.  267,  20  L.RA.(N.S.) 
321,  129  Am.  St.  Rep.  100,  114  S.  W. 
215;  State  v.  White,  71  Kan.  356,  80 
Pac.  589,  6  Ann.  Cas.  132 ;  Preston  v. 
Drew,  33  Me.  558,  54  Am.  Dec.  639; 
Henderson  v.  Heyward,  109  Ga.  373,  47 
L.R.A.  366,  77  Am.  St.  Rep.  384,  34  S. 
E.  590;  Re  Luera,  28  Cal.  App.  185,  152 
Pac.  738;  Adams  Exp.  Co.  v.  Com.  154 
Ky.  462,  48  L.R.A.(N.S.)  342,  157  S. 
W.  908 ;  Flowers  v.  State,  8  Okla.  Crim. 
Rep.  502,  129  Pac.  81. 

The  legislature  is  also  without  au- 
thority to  enact  legislation  restricting 


or  regulating  the  manner  in  which  in- 
toxicating liquors  may  be  received  by 
a  person  in  a  "dry"  county,  when  such 
liquor  is  not  received,  possessed,  or 
used  in  violation  of  law. 

Joyce,  Intoxicating  Liquors,  §  377, 
p.  431;  State  v.  Lynch,  81  Ohio  St.  336, 
28  L.R.A.(N.S.)  334,  90  N.  E.  935; 
State  V.  Wirick,  81  Ohio  St.  343,  90  N. 
E.  987;  Longmire  v.  State,  75  Tex. 
Crim.  Rep.  616,  171  S.  W.  1165,  Ann, 
Cas.  1917A,  727;  State  v.  Williams,  146 
N.  C.  618, 17  L.R.A.(N.S.)  299,  61  S.  E. 
61,  14  Ann.  Cas.  562. 

Where  the.  Constitution  gives  to  the 
people  of  any  locality  the  right  to 

ftrohibit  sales  within  its  limits,  the 
egislature  cannot  forbid  sales  outside 
to  be  shipped  into  local  option  terri- 
tory. 

15  R.  C.  L.  §  14,  p.  260;  Com.  v. 
Campbell,  19  Ann.  Cas.  163,  note ;  Kel- 
ler V.  State,  —  Tex.  Crim.  Rep.  — ,  1 
L.R.A.(N.S.)  489,  87  S.  W.  669. 

Forbidding  anyone  to  carry  into  a 
county  where  the  sale  of  intoxicating 
liquor  is  prohibited  more  than  a  half 
gallon  of  liquor  on  any  one  day  de- 
prives him  of  his  constitutional  rights, 
in  case  he  has  no  intent  to  sell  it. 

15  R.  C.  L.  §  20,  p.  266;  State  v. 
Williams,  146  N.  C.  618,  17  L.R.A. 
(N.S.)  299,  61  S.  E.  61,  14  Ann.  Cas. 
562;  Fears  v.  State,  supra;  Vance  v. 
W.  A.  Vandercook  Co.  170  U.  S.  439,  42 
L.  ed.  1101,  18  Sup.  Ct.  Rep.  674. 

Messrs.  Van  C.  Swearingen,  Attor- 
ney General,  and  C.  O.  Andrews,  As- 
sistant Attorney  General,  for  the 
State. 

Taylor,  J.,  delivered  the  opinion 
of  the  court: 

James  Frances,  who  is  referred  to 
herein  as  the  relator,  was  arrested 
and  deprived  of  his  liberty  under  a 
capias  issued  by  the  criminal  court 
of  record  of  Dade  county  from  an 
information  iiled  by  the  county  solic- 
itor, which  information  charg^es  in 
six  separate  counts  as  follows : 

"(1)  Did  unlawfully  transport 
from  the  county  of  Monroe,  state  of 
Florida,  into  the  county  of  Dade, 
state  of  Florida,  which  said  county 
of  Dade,  state  of  Florida,  had  there- 
tofore voted  against  the  sale  of  in- 
toxicating liquor,  wines,  or  ^  beer, 
certain  intoxicating  liquors,  wines 
or  beer,  to  wit,  2  quarts  of  whislqr 
and  4  quarts  of  wine,  for  the  per- 
sonal use  of  said  James  Frances, 
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contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the 
state  of  Florida. 

"  (2)  And  the  said  Fred  W.  Pin6, 
county  solicitor  for  the  county  of 
Dade  as  aforesaid,  prosecuting  for 
the  state  of  Florida  in  said  county, 
under  oath,  further  information 
makes  that  James  Frances  of  the 
county  of  Dade  and  state  of  Florida, 
on  the  29th  day  of  September  in  the 
year  of  our  Lord  1917,  in  the  county 
and  state  aforesaid,  did  transport 
from  the  county  of  Monroe,  state  of 
Florida,  into  the  county  of  Dade, 
state  of  Florida,  which  said  county 
of  Dade,  state  of  Florida,  had  there- 
tofore voted  against  the  sale  of  in- 
toxicating liquor,  wines,  or  beer, 
certain  intoxicating  liquors,  wines, 
or  beer,  to  wit,  2  quarts  of  whisky 
and  4  quarts  of  wine,  contrary  to  the 
form  of  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of 
Florida. 

"(3)  And  the  said  Fred  W.  Pine, 
county  solicitor  for  the  county  of 
Dade  as  aforesaid,  prosecuting  for 
the  state  of  Florida  in  said  county, 
under  oath,  further  information 
makes  that  James  Frances  of  the 
county  of  Dade  and  state  of  Florida, 
on  the  29th  day  of  September,  in  the 
year  of  our  Lord  1917,  in  the  county 
and  state  aforesaid,  did  possess  in- 
toxicating liquor,  wines,  or  beer,  to 
wit,  2  quarts  of  whisky  and  4  quarts 
of  wine,  which  said  liquors  were  re- 
ceived by  said  James  Frances  subse- 
quent to  May  2,  a.  d.  1917,  within  a 
thirty-day  period,  from  a  carrier  in 
the  county  of  Dade,  state  of  Florida, 
which  said  county  of  Dade,  state 
of  Florida,  had  theretofore  voted 
against  the  sale  of  intoxicating  liq- 
uor, wines,  or  beer,  the  said  liquor 
so  possessed  being  then  and  there 
intended  for  personal  use,  contrary 
to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of 
Florida. 

"  (4)  And  the  said  Fred  W.  Pine, 
county  solicitor  for  the  county  of 
Dade  as  aforesaid,  prosecuting  for 
the  state  of  Florida  in  said  county, 
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under  oath,  further  information 
makes  that  James  Frances  of  the 
county  of  Dade  and  state  of  Florida, 
on  the  29th  day  of  Sept«nber  in  the 
year  of  our  Lord  1917,  in  the  county 
and  state  aforesaid,  did  possess  in- 
toxicating liquors,  wine,  or  beer,  to 
wit,  2  quarts  of  whisky  and  4  quarts 
of  wine,  which  said  liquors  were  re- 
ceived by  said  James  Frances  subse- 
quent to  May  1,  A.  D.  1917,  within  a 
thirty-day  period,  from  a  carrier  in 
the  county  of  Dade,  state  of  Florida, 
which  said  county  of  Dade,  state 
of  Florida,  had  theretofore  voted 
against  the  sale  of  intoxicating  liq- 
uors, wines,  or  beer,  contrary  to  the' 
form  of  the  statute  in  such  case 
made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of 
Florida. 

"(5)  And  the  said  Fred  W.  Pine, 
county  solicitor  for  the  county  of 
Dade  as  aforesaid,  prosecuting  for 
the  state  of  Florida  in  said  county, 
under  oath,  further  information 
makes  that  James  Frances  of  the 
county  of  Dade  and  state  of  Florida, 
on  the  29th  day  of  September  in  the 
year  of  our  Lord  1917,  in  the  county 
and  state  aforesaid,  did  personally 
transport  from  the  county  of  Mon- 
roe, state  of  Florida,  into  the  county 
of  Dade,  state  of  Florida,  which  said 
county  of  Dade,  state  of  Florida,  had 
theretofore  voted  against  l^e  sale 
of  intoxicating  liquor,  wines,  or 
beer,  for  his  personal  use,  certain 
intoxicating  liquors,  wines,  or  beer, 
to  wit,  2  quarts  of  whisky  and  4 
quarts  of  wine,  contrary  to  the  form 
of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and 
dignity  of  the  state  of  Florida. 

"(6)  And  the  said  Fred  W.  Pine, 
county  solicitor  for  the  county  of 
Dade  as  aforesaid,  prosecuting  for 
the  state  of  Florida  in  said  county, 
under  oath,  further  information 
makes  that  James  Frances  of  the 
county  of  Dade  and  state  of  Florida, 
on  the  29th  day  of  September  in  the 
year  of  our  Lord  1917,  in  the  county 
and  state  aforesaid,  did  personally 
transport  from  the  county  of  Mon- 
roe, state  of  Florida,  into  the  county 
of  Dade,  state  of  Florida,  which  said 
county   of   Dade   had   theretofore 
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voted  against  the  sale  of  intoxicat- 
ing liquor,  wines,  or  beer,  certain 
intoxicating  liquors,  wines,  or  beer, 
to  wit,  2  quarts  of  whisky  and  4 
quarts  of  wine,  contrary  to  the  stat- 
ute in  such  case  made  and  provided, 
and  against  the  peace  and  dignity 
of  the  state  of  Florida." 

Thereupon  the  relator  sued  out  a 
writ  of  habeas  corpus  from  the  cir- 
cuit court ;  the  petition  for  the  writ, 
omitting  its  formal  parts  being  as 
follows : 

"  (6)  That  the  said  imprisonment, 

detention,  confinement,  deprivation 

and  restraint  are  illegal,  and  that 

'  the  illegality  thereof  consists  in  this, 

to  wit: 

"(a)  That  the  information  filed 
against  the  petitioner  herein  is 
based  upon  an  act  passed  at  the  1917 
session  of  the  Florida  legislature, 
chapter  7284,  Laws  of  1917,  the  title 
to  which  begins  as  follows,  to  wit: 

"  'An  Act  Prohibiting  the  Receipt 
of  Intoxicating  Liquors,  Wines,  or 
Beer  from  a  Common  or  Other  Car- 
rier; Prohibiting  the  Possession  of 
Such  Liquors  Hereafter  Received 
from  a  Common  or  Other  Carrier, 
and  Prohibiting  the  Shipment  and 
Personal  Transportation  of  Such 
Liquors  into  Counties  or  Election 
Precincts  in  This  State  Which  Have 
or  May  Hereafter  Vote  against  the 
Sale  of  Such  Liquors,  etc.,'  and  that 
said  act  is  void,  ineffectual,  and  in- 
operative because  it  is  in  conflict 
with  the  provisions  of  the  Constitu- 
tion of  the  state  of  Florida  in  this, 
to  wit:  Said  act  only  applies  to 
counties  which  have  voted  against 
the  sale  of  intoxicating  liquors,  and 
permits  the  possession  thereof  in 
quantities  exceeding  1  quart  in 
counties  wherein  the  sale  of  intoxi- 
cating liquors  is  authorized,  thereby 
discriminating  between  the  citizens 
possessing  intoxicating  liquors  in 
wet  counties  and  those  possessing 
intoxicating  liquors  in  dry  counties. 

"(b)  That  said  act  is  in  conflict 
with  the  Constitution  of  the  state 
of  Florida  in  this,  to  wit :  That  it 
makes  it  unlawful  for  a  person  to 
personally  transport  from  without 
or  within  the  state  of  Florida  into 
dry  counties  exceeding  the  quantity 


of  1  quart  of  intoxicating  liquors  or 
wine  during  any  period  of  thirty 
consecutive  days,  while  it  allows  a 
person  to  transport  into  a  wet  coun- 
ty of  the  state  of  Florida  more  than 
1  quart  in  thirty  days,  of  intoxicat- 
ing wine  or  beer. 

"(c)  That  said  act  is  in  conflict 
with  the  provisions  of  the  Florida 
Constitution  in  this,  to  wit :  That  it 
makes  it  unlawful  for  any  person 
residing  in  a  dry  county  to  receive 
directly  or  indirectly  from  a  com- 
mon or  other  carrier,  intoxicating 
liquors,  wine,  or  beer  exceeding  the 
quantity  of  1  quart  during  any  pe- 
riod of  thirty  consecutive  days, 
while  a  person  in  a  wet  county  in 
the  state  of  Florida  may  receive 
more  than  1  quart  of  intoxicating 
liquor  or  wine  during  any  period  of 
thirty  consecutive  days. 

"(d)  That  the  said  statute  is  in 
conflict  with  the  provision  of  the 
Constitution  of  tiie  state  of  Florida 
in  this,  to  wit:  That  it  makes  it 
unlawful  for  any  carrier  or  person 
to  ship  or  transport  into  diy  coun- 
ties intoxicating  liquors,  wines,  or 
beers  exceeding  1  quart  of  intoxicat- 
ing liquor  or  wine  during  any  period 
of  thirty  consecutive  days,  while  a 
carrier  or  person  is  allowed  to  ship 
or  transport  more  than  said  amount 
of  intoxicating  liquors,  wines,  or 
beer  into  a  wet  county. 

"  (e)  That  said  law  is  unconstitu- 
tional in  this,  to  wit :  That  it  makes 
it  unlawful  for  any  person  in  a  dry 
county  of  the  state  of  Florida  to  re- 
ceive, possess,  ship,  or  transport  in- 
to said  county  for  his  personal  use 
exceeding  1  quart  of  intoxicating 
liquor  or  wine  during  any  period  of 
thirty  consecutive  days,  while  it  per- 
mits citizens  of  wet  counties  to  re- 
ceive, possess,  ship,  or  transi>ort 
into  such  wet  counties  intoxicating 
liquor  or  wine  in  excess  of  said  1 
quart  during  any  period  of  thirty 
consecutive  days. 

"(f)  That  said  law,  as  indicated 
in  subheads  (a)  to  (e.)  of  this  peti- 
tion, is  in  direct  conflict  with  §  20 
of  article  3  of  the  Constitution  of 
the  state  of  Florida,  which  prohibits 
the  passage  of  special  or  local  laws 
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for  the  punishment  of  crime  or  mis- 
demeanor. 

"(g)  That  that  portion  of  the 
Constitution  of  the  state  of  Florida 
which  provides  for  the  holding  of 
an  election  to  determine  whether  or 
not  intoxicating  liquors,  wines,  or' 
beers  shall  be  prohibited,  does  not 
authorize  or  empower  the  people  of 
any  community  or  municipality  to 
call  an  election  for  the  purpose  of 
determining  whether  or  not  nonin- 
toxicating  liquors  shall  be  received, 
possessed,  shipped,  or  transported 
into  wet  counties  for  personal  use. 

"  (h)  That  8§  1,  2,  3  and  4  of  said 
act  are  in  violation  of  §§  1  and  12 
of  the  Declaration  of  Rights  of  the 
Constitution  of  the  state  of  Florida, 
and  in  violation  of  §  16  of  article  3 
of  the  Constitution  of  the  state  of 
Florida,  and  m  violation  of  article 
19  of  the  Constitution  of  the  state  of 
Florida. 

"(i)  That  the  people  of  Dade 
county,  Florida,  have  voted  against 
the  sale  of  intoxicating  liquors,  but 
have  not  voted  against  the  posses- 
sion of  intoxicating  liquors  for  per- 
sonal use. 

"(j)  That  no  election  has  been 
called  or  held  in  Dade  county,  Flor- 
ida, since  the  passage  of  the  act 
above  referred  to,  prohibiting  the 
possession  for  personal  use  of  in- 
toxicating liquors  in  said  Dade 
county. 

"  (k)  That  said  act  seeks  to  can- 
cel and  terminate  the  ownership  of 
private  individuals  in  intoxicating 
liquors  without  compensating  them 
for  the  loss  thereby  sustained. 

"(1)  That  said  act  is  of  such  a 
nature  and  character  that  it  cannot 
be  sustained  or  upheld  under  the 
I)olice  powers  of  the  state,  in  that 
it  is  not  applicable  to  the  entire  state 
of  Florida  or  to  all  the  people  of  the 
state  of  Florida. 

"  (m)  That  said  act  is  void  as  an 
unjustified  abridgment  of  the  priv- 
ileges and  immunities  of  the  citizens 
in  a  dry  county. 

"(n)  The  legislature  under  the 
police  powers  has  no  right  to  forbid 
the  possession  of  intoxicating  liq- 
uors in  a  county  voting  against  the 
sale  of  intoxicating  liquors,  when 
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such  liquors  are  possessed  for  per- 
sonal use. 

"  (o)  The  legislature  has  no  pow- 
er under  article  19  to  pass  laws  for- 
bidding the  possession  of  intoxicat- 
ing liquors  in  counties  voting 
against  the  sale  thereof  unless  said 
liquor  is  possessed  for  the  purpose 
of  illegal  sale. 

"  (p)  The  prohibition  of  the  pos- 
session of  more  than  1  quart  of  in- 
toxicating liquors  or  wines  in  any 
period  of  thirty  consecutive  days  is 
unconstitutional,  because  it  is  un- 
reasonable and  arbitrary. 

"(q)  The  prohibition  against  the 
keeping,  receiving,  or  possessing  of 
intoxicating  liquors  in  se  is  not  a 
legitimate  exercise  of  the  police 
power. 

"  (r)  The  seizure  under  the  stat- 
ute and  the  destruction  thereunder 
are  in  contravention  of  the  constitu- 
tional rights  that  one's  property 
shall  not  be  taken  without  due  proc- 
ess of  law. 

"(s)  The  said  act  is  violative  of 
the  14th  Amendment  to  the  Consti- 
tution of  the  United  States. 

"(t)  That  said  act  is  unreasona- 
ble because  the  mere  possession  of 
intoxicating  liquor  kept  for  one's 
own  use  is  not  inherently  injurious 
to  the  health,  morals,  or  safety  of 
the  public,  and  therefore  such  legis- 
lation prohibiting  the  keeping  in  ex- 
cess of  1  quart  is  not  a  legitimate 
exercise  of  the  police  power. 

"(u)  That  said  act  is  a  violation, 
not  only  6t  the  constitutional  rights 
of  the  petitioner,  but  of  his  inherent 
rights. 

"(v)  The  said  law  is  unxsonstitu- 
tional  because,  in  the  absence  of  any 
unlawful  intent  to  dispose  thereof, 
it  makes  the  possession  of  more 
than  1  quart  of  intoxicating  liquor 
or  wine  in  any  period  of  thirty  con- 
secutive days,  unlawful." 

At  the  hearing  before  the  circuit 
judge,  he  made  an  order  remanding 
the  relator  to  custody,  and  dismissed 
his  petition  for  the  writ.  For  re- 
view of  this  judgment  writ  of  error 
from  this  court  was  allowed  and  is- 
sued. 

The  case  presents  the  question  of 
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the  constitutionality  of  chapter 
7284,  Laws  approved  May  1,  1917. 

In  short,  this  act  undertakes  to 
prohibit,  under  penalties,  the  posses- 
sion or  ownership  by  ai^r  citizen  in 
slang-called  "dry"  counties  and  ter- 
ritory, during  any  period  of  thirty 
days,  exceeding  1  quart  of  spirit- 
uous or  vinous  liquors  and  6  quarts 
of  malt  liquors  for  their  own  per- 
sonal use,  or  otherwise,  while  it  per- 
mits citizens  in  so-called  "wet" 
counties  and  territory  to  possess 
and  own  as  much  liquor  of  all  kinds 
as  they  see  fit.  The  act  further 
undertakes  .to  prohibit,  under  pen- 
alties, the  receipt  in  such  dry  terri- 
tory from  any  carrier,  public  or  pri- 
vate, of  any  such  liquors  exceeding 
such  limited  amount,  during  any 
period  of  thirty  days,  and  further 
prohibits,  under  penalties,  the  car- 
riage by  any  citizen  personally  into 
any  such  dry  territory,  during  any 
period  of  thirty  days,  any  such  liq- 
uors exceeding  such  limited  amount, 
whether  for  his  own  personal  use  or 
otherwise ;  and  the  act  further  pro- 
vides for  the  summary  seizure,  con- 
fiscation, and  destruction  of  any 
such  liquors  found  in  the  possession 
of  anyone  in  such  dry  territory  ex- 
ceeding such  limited  amount,  wheth- 
er possessed  or  owned  for  the  per- 
sonal use  of  the  possessor  or  owner 
thereof,  or  otherwise. 

We  have  no  hesitation  in  sajring 
that  the  features  of 
lu^JilpoSfe-  this  act  above  men- 
Je'V.oSia  „e.  tipned  are  clearly 
violative  of  §  1  of 
the  Declaration  of  Rights  of  our 
Constitution,  that  provides  as  fol- 
lows: "All  men  are  equal  before 
the  law,  and  have  certain  inaliena- 
ble rights,  among  which  are  those 
of  enjoying  and  defending  life  and 
Ijberty,  acquiring,  possessing  and 
protecting  property,  and  pursuing 
happiness  and  obtaining  safety." 

And  it  is  also  violative  of  §§  1  and 
2  of  art.  19  of  our  Constitution. 

That  intoxicating  liquor  is  "prop- 
erty that  is  the  subject  of  private 
ownership"  there  is  no  question. 
Our  Constitution,  art.  19,  recognizes 
it  as  such,  and  indeed  the  act  of  our 


legislature  under  discussion  recog- 
nizes it  as  such  in 
permitting  it  to  be  JSS^tr. 
brought  into  the 
dry  territory  in  the  limited  quan- 
tities it  provides,  and  in  the  un- 
limited quantities  it  permits  to  be 
brought  into  such  territory  for 
druggists,  hospitals,  ministers  for 
sacramental  purposes,  etc.;  and  yet 
this  act,  in  the  teeth  of  our 
Declaration  of  Rights,  undertakes 
to  prohibit  one  part  of  our  cit- 
izenship who  happen  to  reside  in 
dry  territory  from  harmlessly  ac- 
quiring, possessing,  and  protecting 
this  property  for  t^eir  own  personid 
and  private  use. 

In  Joyce  on  Intoxicating  Liquors, 
§  79,  it  is  said:  "A  constitutional 
provision  that  'laws  nwy  be  passed 
regulating  or  prohibiting  the  sale  of 
intoxicating  liquors'  is  held  to  im- 
pose a  restraint  upon  the  plenary 
and  unrestricted  power  of  a  legis- 
lature to  deal  with  the  subject  of 
such  liquors  in  any  manner  it 
chooses  to.  In  such  a  case  it  is  de- 
clared that  the  purpose  and  effect 
of  the  provision  is  to  restrict  and 
limit  the  legislative  authority  to  the 
powers  expressly  granted  therein, 
that  is,  to  the  power  to  regulate  and 
prohibit  the  side,  the  rule  being  said 
to  be  simply  an  application  of  the 
maxim,  Expressio  unius  est  exdusio 
alterius." 

Section  1  of  art  19  of  our  Consti- 
tution reserves  to  the  people  the 
right,  by  their  direct  vote,  to  pro- 
hibit the  sale  only  of  intoxicating 
liquors,  not  their  ownership,  pos- 
session, or  individual  use  by  the 
citizen,  and  by  the  second  section  of 
the  article  the  legislature  is  express- 
ly authorized  and  required  to  enact 
laws  to  carry  out  the  provisions  of 
§  1 ;  that  is,  to  enforce  the  prohibi- 
tion against  the  sale.  .  And  when  the 
legrislature  goes  outside  of  the  realm 
of  law  aimed  at  prohibiting  the  un- 
lawful sale  of  such  liquors,  by  in- 
hibiting their  private  ownership, 
possession,  or  personal  use,  it  tran- 
scends its  authority  under  the  Con- 
stitution, and  its  act  is  void. 

In  15  R.  C.  L.  §  19,  it  is  said: 
"Generally  speaking,  it  is  the  traffic 
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and  not  the  liquor  itself  which  is 
subject  to  the  police  power ;  and  tbe 
property  right,  the  privilegfe  of  tl^ 
individual  to  acquire  and  use  liquors 
to  satisfy  his  own  personal  testes 
and  appetites,  should  remain  invio- 
late. It  has  been  held  generally  that 
the  mere  possession  and  use  for  such 
punwses  are  not  inherently  injuri- 
ous to  the  health,  morals,  or  safely 
of  the  public;  and  therefore  that 
legislation  prohibiting  such  acts  is 
not  a  legitimate  exercise  of  police 
power,  but,  on  the  contrary,  is  an 
abridgment  of  the  privileges  and 
immunities  of  the  citizen  without 
any  legal  justification,  and,  as  such, 
void."  Ex  parte  Brown,  38  Tex. 
Crim.  Rep.  295,  70  Am.  St.  Rep. 
743,  42  S,  W.  554;  Cortland  v.  Lar- 
son, 273  lU.  602,  L.R.A.1917A,  314, 
113  N.  E.  51,  Ann.  Cas.  1916E,  775; 
Fears  v.  State,  102  Ga.  274,  29  S.  E. 
463;  Henderson  v.  Heyward,  109 
Ga.  373,  47  L.R.A.  366,  77  Am.  St. 
Rep.  384,  34  S.  E.  590;  Steele  v. 
State,  19  Tex.  App.  425;  Stallworth 
V.  State,  16  Tex.  App.  845;  HoUey  v. 
State,  14  Tex.  App.  606. 

We  commend  to  our  legislators 
especially  the  ninth  and  tenth  head- 
notes  to  the  case  of  Sullivan  v. 
Oneida,  61  111.  242.  Preston  v.  Drew, 
S3  Me.  558,  54  Am.  Dec  639;  State 
V.  Williams,  146  N.  C.  618, 17  L.R.A. 
(N.S.)  299,  61  S.  E.  61,  14  Ann. 
Cas.  562 ;  Ninenger  v.  State,  25  Tex. 
App.  449,  8  S.  W.  480 ;  Titsworth  v. 
State,  2  Okla.  Crim.  Rep.  268,  101 
Pac.  288;  Adams  Exp.  Co.  v.  Com. 
154  Ky.  462,  48  L.R.A.(N.S.)  342, 
157  S.  W.  908;  Com.  v.  Campbell, 
133  Ky.  50,  24  L.RJL(N.S.)  172, 
117  S.  W.  383,  19  Ann.  Cas.  159; 
Shreveport  v.  Hill,  134  La.  352,  64 
So.  137,  Ann.  Cas.  1916A,  283; 
Eidge  v.  Bessemer,  164  Ala.  599,  26 
L.R.A.(N.S.)  394,  51  So.  246;  State 
V.  Gilman,  33  W.  Va.  146,  6  L.R.A. 
847, 10  S.  E.  283 ;  State  v.  Mclntyre, 
139  N.  C.  599,  52  S.  E.  63 ;  Re  Luera, 
28  Cal.  App.  185, 152  Pac.  738. 

Since  the  information  in  this  case 
charges  that  the  defendant  received 
in  dry  territory  the  forbidden  quan- 
tity of  liquor  for  his  own  personal 
use,  and  not  for  sale  or  any  other 
lawfully  interdicted  purpose,  it  fol- 
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lows  that  the  defendant  or  relator 
is  held  in  custody  without  authority 
of  law,  and  should  be  and  is  hereby 
discharged  from  custody  at  the  cost 
of  the  state. 

Browne,  Ch.  J.,  and  Ellis,  J.,  con- 
cur. 

Whitefieid  and  West,  JJ.,  dissent 

Browne,  Ch.  J.,  concurring: 

I  fully  concur  in  the  decision  in 
this  case.  I  am  also  quite  convinced 
that  the  act  is  obnoxious  to  §  20, 
art.  3,  of  the  Constitution,  which 
provides  that  "the  legislature  shall 
not  pass  special  or  local  laws  in  any 
of  the  following  enumerated  cases: 
.  .  .  For  the  punishment  of  crime 
or  misdemeanor,"  etc. 

Chapter  7284  is  a  local  law,  and  is 
effective  in  some  counties  and  not  in 
others.  The  fact  that  it  is  operative 
in  all  but  four  does  not  make  it  less 
a  local  law  than  if,  as*  might  be,  it 
were  operative  in  only  one.  It  is 
also  an  act  for  the  punishment  of 
crime.  It  declares  certain  acta  to 
be  unlawful,  and  for  any  violation 
of  its  provisions  a  ilne  of  not  less 
than  $50  nor  more  than  $500,  or  im- 
prisonment in  county  jail  for  not 
more  than  six  months,  or  both  fine 
and  imprisonment,  may  be  imposed. 

It  conflicts  with  the  quoted  pro- 
vision of  the  Constitution,  and,  un- 
der the  decision  of  this  court  in 
Snowden  v.  Brown,  60  Fla.  212,  63 
So.  648,  is  unconstitutional  and  void. 

The  discrimination  made  by  this 
act  between  the  quantity  of  intoxi- 
cating liquors  a  person  may  have 
for  his  own  use  in  the  different 
counties  of  the  state  finds  no  justifi- 
cation, either  in  the  Constitution  or 
in  a  valid  exercise  of  the  state's 
police  power.  Some  courts  have 
held  that  limiting  the  quantity  of  in- 
toxicating liquors  a  person  may 
have  in  his  possession  is  an  exercise 
of  police  power  to  protect  the  in- 
dividual from  himself  and  his  un- 
controllable appetite,  but  that  is  not 
the  purpose  of  this  act.  It  does  not 
limit  the  quantity  of  liquor  every 
person  in  the  state  may  have  in  his 
possession  for  his  own  use,  nor  does 
it  prohibit  carriers  from  delivering 
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to  them  liquor  in  any  quantity.  A 
carrier  may  transport  an  unlimited 
quantity  of  intoxicating  liquors  for 
some  person,  and  they  may  have  it 
in  their  possession  for  thdr  own  use 
in  some  counties,  but  not  in  others ; 
in  Escambia  county,  for  instance, 
but  not  in  the  adjoining  county  of 
Santa  Rosa.  Can  it  be  contended 
that  a  person  needs  protection  from 
himself  in  Santa  Rosa  county,  but 
not  in  Escambia  county?  Clearly 
not.  Then  why  did  not  the  legisla- 
ture prohibit  its  possession  in  all 
the  counties  of  the  state? 

The  attempt  to  find  justification 
for  the  discrimination  between  per- 
sons in  different  counties,  or  the 
same  person  in  different  counties, 
by  the  provisions  of  article  19  of  the 
Constitution,  is  futile,  as  that  article 
relates  only  to  the  prohibition  of  the 
sale  of  intoxicants.  That  is  the  sole 
question  submitted  to  the  people, 
and,  when  the  legislature  says  that, 
upon  the  people  of  a  county  voting 
against  the  sale  of  intoxicating  liq- 
uor, the  ownership  and  possession 
of  more  than  a  stated  quantity,  "for 
personal  use,"  shall  also  be  prohib- 
ited, it  attempts  to  amend  the  Con- 
stitution by  legislative  enactment. 

It  is  true,  this  court  held  that  the 
legislature,  in  enforcing  the  provi- 
sions of  article  19,  may  prohibit  the 
sale  of  intoxicating  beverages  in 
imitation  of,  or  intended  as  substi- 
tutes for,  certain  intoxicating  liq- 
uors, because  their  sale  may  be  used 
as  a  cover  to  violation  of  the  law 
against  the  sale  of  intoxicating  liq- 
uors. Fine  v.  Moran,  —  Fla.  — ,  77 
So.  533.  I  did  not  concur  in  that 
decision,  but  I  see  a  very  clear  dis- 
tinction between  the  two  statutes. 
Here  the  law  in  express  terms  re- 
stricts the  possession  of  more  than 
a  stated  quantity,  "whether  intend- 
ed for  personal  use,  or  otherwise." 
The  very  words,  "for  personal  use, 
or  otherwise,"  precludes  the  idea 
that  the  prohibition  of  the  posses- 
sion for  personal  use  of  more  than  a 
quart  of  liquor  and  6  quarts  of  malt 
beverages  was  intended  as  a  means 
of  enforcing  the  law  against  the  sale 
of  intoxicants.  The  words,  "wheth- 
er intended   for  personal   use,  or 


otherwise,"  are  used  in  the  titie,  and 
repeated  in  the  fii^,  second,  third, 
and  fourth  sections  of  the  act.  In 
the  fifth  section,  as  if  to  make  it 
clearer  that  the  statute  was  directed 
at  the  personal  use,  and  not  at  the 
possession  for  sale  or  other  unlaw- 
ful purpose,  these  words  are  used. 
"For  personal  use  of  such  person,  or 
for  the  use  of  members  of  his  family 
residing  with  him."  It  is  possible 
that  the  possession  of  a  large  quan- 
tity of  liquors,  under  certain  circum- 
stances, may  be  prohibited  as  a 
means  of  preventing  its  illegal  sale; 
but,  if  that  had  been  the  purpose  of 
this  act,  such  possession  would  have 
been  prohibited  to  all  persons  and 
in  all  the  counties  of  the  state,  be- 
cause illegal  sales  may  occur  in 
counties  where  the  sale  is  permitted, 
as  well  as  in  those  where  it  is  pro- 
hibited. 

The  words,  "for  personal  use," 
and  the  fact  that  the  prohibition  of 
the  possession  of  more  than  a  stated 
quantity  affects  persons  in  some 
counties  and  not  in  others,  show 
clearly  that  the  purpose  of  this  pro- 
vision was  to  limit  individual  use, 
and  not  to  limit  the  possession  be- 
cause it  could  be  made  a  cover  for 
violation  of  laws  against  their  sale. 

Whitfield,  J.,  dissenting: 
The  Georgia  and  Illinois  decisions 
relied  on  by  the  court  as  authority- 
relate  to  the  powers  of  municipali- 
ties. The  others  do  not  appear  to 
be  controlling,  in  view  of  recent  ad- 
judicated cases  in  the  highest  state 
and  Federal  courts. 

Courts  may  determine  whether  a 
statute  conflicts  with  organic  law, 
but  only  questions  of  legislative 
power  are  considered.  Questions  of 
wisdom,  policy,  reasonableness,  ne- 
cessity, or  expediency  are  foreclosed 
by  the  legislative  will,  constitution- 
ally expressed.  An  act  of  the  leg- 
islature prescribing  police  regula- 
tions, when  attacked  on  constitu- 
tional grounds,  should  not  be  de- 
clared to  be  inoperative  unless  it 
clearly  and  inevitably  violates  some 
provision  of  organic  law.  McNeil  v; 
Webeking,  66  Fla.  407,  63  So.  728; 
Ex  parte  Pricha,  70  fla.  266,  70  So. 
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406;  Jacksonville  v.  Bowden,  67  Fla. 
181,  L.R.A.1916D,  913,  64  So.  769, 
Ann.  Cas.  1915D,  99 ;  State  ex  rel. 
Young  V.  Duval  County,  —  Fla.  — , 
79  So.  692 ;  Purity  Extract  &  Tonic 
Ck).  V.  Lynch,  226  U.  S.  192,  57  L. 
ed.  184,  33  Sup.  Ct.  Rep.  44;  State 
ex  rel.  Blount  v.  Simmons,  120  N.  C. 
19,  26  S.  E.  649;  Hayes  v.  Walker, 
54  Fla.  163,  44  So.  747;  Button 
Phosphate  Co.  v.  Priest,  67  Fla.  370, 

65  So.  282. 

All  property  rights  are  subject  to 
la'wful  governmental  regulations, 
under  the  police  power  of  the  state, 
to  conserve  the  peace,  health,  safety, 
morals, -and  general  welfare  of  the 
people.  State  ex  rel.  Simpson  v.  Ack- 
erly,  69  Fla.  28,  67  So.  232 ;  Dutton 
Phosphate  Co.  v.  Priest,  67  Fla.  370, 

66  So.  282 ;  Crowley  v.  Christensen, 
137  U.  S.  86,  text  89,  34  L.  ed.  620, 
621,  11  Sup.  Ct.  Rep.  13;  6  R.  C.  L. 
193;  12  C.  J.  947;  Cureton  v.  State, 
135  Ga.  660,  49  L.R.A.(N.S.)  182, 
70  S.  E.  332;  Preston  v.  Drew,  33 
Me.  558,  54  Am.  Dec.  639;  West 
Virginia  v.  AdanM  Exp.  Co.  L.R.A. 
1916C,  291,  135  C.  C.  A.  464,  219 
Fed.  794;  Barbour  v.  State,  146 
Ga.  667,  92  S.  E.  70 ;  Joyce  Intoxi- 
cating Liquors,  §  80;  Health  Dept. 
V.  Trinity  Church,  145  N.  Y.  32,  27 
L.R.A.  710,  45  Am.  St.  Rep.  579,  39 
N.  E.  833. 

The  police  power  is  governmental 
authority  to  regulate  personal  con- 
duct and  personal  property  rights 
for  the  general  welfare.  This  pow- 
er is  inherent  in  sovereign  govern- 
ments. Limitations  of  this  authori- 
ty in  America  are  found  in  the 
organic  guaranties  of  personal  and 
property  rights.  Duly  prescribed 
regulations  of  the  use  of  property 
that  are  appropriate  to  conserve  the 
public  good,  and  are  not  mere  arbi- 
trary or  needless  encroachments  up- 
on private  rights,  do  not  deprive 
anyone  of  property  without  due 
process  of  law;  nor  are  such  regula- 
tions a  taking  of  property  that  re- 
quires compensation,  since  all  pri- 
vate rights,  though  secured  by  the 
Constitution,  are,  under  the  police 
power  of  the  state,  subject  to  regu- 
lations that  restrict  the  enjojTuent 
of  such  rights  to  promote  the  pub- 
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lie  good.  Hadacheck  v.  Sebastian, 
239  U.  S.  394,  60  L.  ed.  348,  36  Sup. 
Ct.  Rep.  143,  Ann.  Cas.  1917B,  927, 
This  principle  applies  to  the  right 
to  acquire,  possess,  and  protect 
property,  as  well  as  to  the  right  to 
enjoy  and  defend  liberty  and  to  ob- 
tain safety.. 

When  the  use  of  property  is  only 
appropriately  regulated  under  the 
police  power  for  the  public  good, 
there  is  no  deprivation  or  taking  of 
property  within  the  inhibition  of 
the  Constitution,  state  or  Federal, 
even  though  such  regulations  may 
circumscribe  the  use  of  property. 
Regulations  predicated  upon  ,sub- 
stantial  differences  in  property  and 
its  uses,  as  they  affect  the  general 
welfare,  do  not  deny  equal  protection 
of  the  laws  in  violation  of  the  Consti- 
tution, where  classes  of  persons, 
similarly  situated  or  conditioned 
with  reference  to  the  subject  regu- 
lated, are  not  arbitrarily  discrim- 
inated against  by  the  regulations. 
The  organic  guaranties  of  equal 
rights  and  equal  protection  of  the 
laws  require  substantial,  not  exact, 
equality  in  appropriate  regulations 
under  the  police  power  of  the  st^te. 
Gardner  v.  Michigan,  199  U.  S.  325, 
50  L.  ed.  212,  26  Sup.  Ct.  Rep.  106; 
Eberle  v.  Michigan,  232  U.  S.  700, 
58  L.  ed.  803,  34  Sup.  Ct.  Rep.  464; 
Boston  Beer  Co.  v.  Massachusetts, 
97  U.  S.  25,  24  L.  ed.  989. 

Property  rights  in  harmful  and 
dangerous  articles  are  not  the  same 
as  those  in  harmless  and  useful 
articles.  The  difference  in  the 
rights  has-  a  basis  in  the  neces- 
sity for  the  protection  and  security 
of  individuals  and  communities. 
Where  the  unrestricted  use  of  any 
species  of  property  is  dangerous  or 
injurious  to  the  welfare  of  the  peo- 
ple, •  severally  or  in  the  aggregate, 
governmental  regulation  of  the  use 
of  such  property  does  not  violate 
organic  property  rights,  since  all 
property  is  held  and  enjoyed  sub- 
ject to  lawful  regulation  for  the 
public  good.  The  people  'of  this 
country  regard  the  unrestricted  use 
of  intoxicating  liquors  as  being 
seriously  detrimental  to  the  health, 
peace,  morals,  safety,  and  general 
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welfare  of  the  people,  individually 
and  collectively.  This  affords  a 
proper  basis  for  the  exercise  of  the 
police  power  of  the  state  in  a  mat- 
ter that  is  peculiarly  within  its 
province.  Crane  v.  Campbell,  245 
U.  S.  304,  62  L.  ed.  804,  88  Sup.  Ct. 
Rep.  98;  Ex  parte  Peede,  75  Tex. 
Crim.  Rep.  247,  170  S.  W.  749; 
Mugler  V.  Kansas,  123  U,  S.  623,  31 
L.  ed.  205,  8  Sup.  Ct.  Rep.  273;  Re 
Crane,  27  Idaho,  671,  L.R.A.1918A, 
942,  151  Pac.  1006 ;  Clark  Distilling 
Co.  V.  Western  Maryland  Co.  242  U. 
S.  311, 332, 61 L.  ed.  326, 341,  L.R.A. 
1917B,  1218,  37  Sup.  a.  Rep.  180, 
Ann.  Cas.  1917B,  846. 

It  is  obvious  that  the  improper  or 
excessive  use  of  intoxicating  liquor 
is  regarded  by  the  lawmaking  pow- 
er of  the  state  as  being  «in  evil  that 
is  detrimental  to  the  general  wel- 
fare. Under  the  police  power  of  the 
state,  the  use  of  such  liquors  may  be 
regulated  to  avoid  the  recognized 
eyil ;  and  any  means  that  are  appro- 
priate to  the  desired  end  may  be 
adopted,  within  the  discretion  of  the 
lawmaking  power.  Where  regula- 
tions or  prohibitions  of  traffic  in 
such  liquors  are  inadequate  to  ac- 
complish the  desired  result  of  lim- 
ited and  proper  use,  the  legislature 
may  regulate  the  quantities  that  a 
person  may  transport  or  have  in  his 
possession,  with  a  view  of  remedy- 
ing the  evil  that  flows  from  the  im- 
proper or  excessive  use  of  intoxi- 
cating liquor.  Such  regulations  do 
not  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United 
States,  or  deprive  any  person  of 
property  without  due  process  of 
law,  or  deny  to  anyone  the  equal 
protection  of  the  laws,  in  violation 
of  the  Federal  Constitution  (Crane 
V.  Campbell,  245  U.  S.  304,  62  L. 
ed.  304,  38  Sup.  Ct.  Rep.  98) ,  even 
though  the  use  of  private  property 
is  thereby  circumscribed;  since  all 
personal  and  property  rights  are 
subject  to  appropriate  government- 
al regulation  for  the  public  good 
(Chicago  &  A.  R.  Co.  v.  Tranbar- 
ger,  238  U.  S.  67,  59  L.  ed.  1204,  35 
Sup.  Ct.  Rep.  678). 

Under  the  14th  Amendment  of 
the  Federal  Constitution,  citizens  of 


the  United  States  are  citizens  of  the 
state  in  which  they  reside;  and, 
where  appropriate  regulations  by 
the  state,  restricting  the  possession 
and  transportation  of  intoxicating 
liquors,  do  not  abridge  the  rights  of 
citizens  of  the  United  States  under 
the  Federal  Constitution,  such  regu- 
lations certainly  .do  not  abridge  the 
rights  of  citizens  of  the  state,  who 
are  also  citizens  of  the  United 
States.  The  guaranties  under  the 
state  Constitution,  that  all  men  are 
equal  before  the  law  and  have  in- 
alienable rights  to  acquire,  possess, 
and  protect  property,  do  not  so  dif- 
fer from  the  ri^ts  secured  by  the 
Federal  organic  law  as  to  make  in- 
dividual rights  in  the  use  of  intox- 
icating liquors  superior  to  the  state 
organic  right  of  the  public  to  have 
governmental  regulations  "for  the 
protection,  security,  and  beneiit  of 
the  citizens"  of  the  state.  Regula- 
tions "for  the  protection,  security 
and  benefit  of  the  citizens"  of  the 
State  are  certainly  "for  the  protec- 
tion, security,  and  benefit  of  the 
public,  or  of  the  people  of  the  state." 

There  are  no  such  fundamental 
rights  in  intoxicating  liquors  that 
they  may  not  be  regulated  for  the 
public  good.  State  v.  Brown,  —  S. 
D.  — ,  167  N.  W.  400. 

Every  provision  of  organic  law 
should  be  given  its  intended  effect. 
One  organic  provision  may  qualify 
abstract  rights  secured  by  other  or- 
ganic provisions.  The  rights  secur- 
ed by  §  1  of  the  Declaration  of 
Rights  of  the  state  Constitution  are 
to  be  construed  with  reference  to 
the  provisions  of  §  2  thereof,  that 
governmental  power  is  inherent  in 
the  people  and  may  be  exerted  for 
the  protection,  security,  and  benefit 
of  the  citizens.  State  v.  Cummins, 
30  Idaho,  411,  165  Pac.  216.  Under 
our  system  of  government,  all  prop- 
erty rights  are  subject  to  regulation. 
The  governmental  power  reserved 
to  the  people  extends  to  all  matters 
not  forbidden  by  organic  law. 

Nothing  in  the  Constitution  gives 
unrestricted  rights  in  intoxicating 
liquors,  but  all  rights  therein,  as  in 
other   property    having    peculiarly 
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harmful  qualities,  are  subject  to 
reflation  for  the  general  welfare. 

In  the  absence  of  controlling  or- 
ganic provisions,  statutory  regula- 
tions are  the  law  of  the  land.  In- 
dividual opinions  must  yield  to  the 
mandates  of  the  law.  No  one  may 
rightfully  do  that  which  the  law- 
making power,  upon  reasonable 
grounds,  declares  to  be  prejudicial 
to  the  general  welfare.  Mugler  v. 
Kansas,  123  U.  S.  653,  31  L.  ed.  207, 
8  Sup.  Ct.  Rep.  273 ;  State  v.  Maras- 
toni,  85  Or.  37,  165  Pac.  1177. 

The  right  of  "acquiring,  possess- 
ing, and  protecting  property"  is  de- 
clared by  §  1,  Declaration  of  Rights, 
to  be  "inalienable;"  that  is,  not 
transferable  to  another.  '  This  right 
is  not  absolute  as  against  the  col- 
lective rights  of  organized  society, 
as  represented  by  a  sovereigfh  gov- 
ernment. The  organic  right  to  ac- 
quire, possess,  and  protect  property 
does  not  confer  or  secure  an  unre- 
stricted right  to  possess  and  to 
transport  intoxicating  liquors,  a 
class  of  property  the  improper  or 
excessive  use  of  which  is  regarded 
by  the  lawmaking  power  of  the 
state,  and  by  dominant  public  opin- 
ion, as  being  detrimental  to  the 
health,  peace,  morals,  safety,  and 
general  welfare  of  the  people;  and 
personal  and  property  rights  in 
such  liquors  are  subject  to  legisla- 
tive regulation  for  the  public  good 
under  the  police  power  of  the  state, 
whose  "government  is  instituted  for 


the  protection,  security,  and  benefilL    376,  55  So.  398. 

_^      Al -ij* ,, 1 J_    •  «       j^'  _1         t  r\      ^^ 


relate  to  arbitrary  discriminations, 
and  to  oppressive  exercise  of  gov- 
ernmental power  against  persons  or 
classes  of  persons,  and  do  not  for- 
bid discriminatory  regulations  of 
different  species  of  property  that 
affect  alike  all  persons  similarly 
situated  with  reference  to  the  sub- 
ject and  the  regulations.  The  ex- 
emptions provided  for  in  §  5  of 
chap.  7284,  Acts  of  1917,  are  not 
unlawful  discriminations.  State  v. 
Grier,  4  Boyce  (Del.)  322,  88  Atl. 
579 ;  Van  Winkle  v.  State,  4  Boyce 
(Del.)  678,  91  Atl.  886,  Ann.  Cas. 
1916D,  104;  Eberle  v.  Michigan,  232 
U.  S.  700,  58  L.  ed.  803,  34  Sup.  a. 
Rep.  464;  Kidd  v.  Pearson,  .128  U. 
S.  1,  82  L.  ed.  846,  2  Inters.  Com. 
Rep.  232,  9  Sup.  Ct.  Rep.  6;  Theisen 
V.  McDavid,  34  Fla.  440,  26  L.R.A. 
234,  16  So.  321 ;  Lindsley  v.  Natural 
Carbonic  Gas  Co.  220  U.  S.  61,  55 
L.  ed.  369,  31  Sup.  Ct.  Rep.  337, 
Ann.  Cas.  1912C,  160;  Rast  v.  Van 
Deman  &  L.  Co.  240  U.  S.  342,  60 
L.  ed.  679,  L.R.A.1917A,  421,  36 
Sup.  Ct.  Rep.  370,  Ann.  Cas.  1917B, 
445;  Price  v.  Illinois,  238  U.  S.  446, 
59  L.  ed.  1400,  35  Sup.  Ct.  Rep.  892; 
Miller  v.  Wilson,  236  U.  S.  373,  59 
L.  ed.  628,  L.R.A.1915F,  829,  35 
Sup.  Ct.  Rep.  842;  Dutton  Phos- 
phate Co.  V.  Priest,  67  Fla.  370,  65 
So.  282;  Noble  v.  State,  68  Fla.  1, 
66  So.  153 ;  Stete  ex  rel.  Clarkson  v. 
Philips,  70  Fla.  340,  70  So.  367, 
Ann.  Cas.  1918A,  138;  Peninsular 
Industrial  Ins.  Co.  v.  State,  61  Fla. 


of  'ttie  citizens,"  as  expressly  de- 
clared by  §  2,  Declaration  of  Rights. 
Lawful  regulations  of  the  posses- 
sion, transportation,  or  use  of  prop- 
erty, the  unrestricted  use  of  which 
the  lawmaking  power  regards  as  not 
being  conducive  to  the  general  wel- 
fare or  "for  the  protection,  security, 
and  benefit  of  the  citizens"  of  the 
state,  do  not  "deprive"  any  person 
of  property  without  due  process  of 
law,  nor  is  property  thereby  "taken" 
in  violation  of  §  12,  Declaration  of 
Rights. 

The  organic  provisions  declaring 
that  "aU  men  are  equal  before  the 
law,"  and  securing  to  all  persons 
"the  equal  protection  of  the  laws," 


Article  19  of  the  state  Constitu- 
tion is  as  follows : 

Article  XIX. 
Local  Option. 

Section  1.  The  board  of  county 
commissioners  of  each  county  in  the 
stete,  not  oftener  than  once  in  every 
two  years,  upon  the  application  of 
one  fourth  of  the  registered  voters 
of  any  county,  shall  call  and  provide 
for  an  election  in  the  county  in 
which  application  is  made,  to  decide 
whether  the  sale  of  intoxicating  liq- 
uors, wines  or  beer  shall  be  pro- 
hibited therein,  the  question  to  be 
determined  by  a  majority  vote  of 
those  voting  at  the  election  called 
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under  this  section,  which  election 
shall  be  conducted  in  the  manner 
prescribed  by  law  for  holding  gen- 
eral elections;  provided,  that  intox- 
icating liquors,  either  spirituous, 
vinous,  or  malt,  shall  not  be  sold  in 
any  electric  district  in  which  a  ma- 
jority ivote  was  cast  against  the 
same  at  the  said  election.  Elections 
under  this  section .  shall  be  held 
within  sixty  days  from  the  time  of 
presenting  said  application,  but  if 
any  such  election  should  thereby 
take  place  within  sixty  days  of  any 
state  or  national  election,  it  shall  be 
held  within  sixty  days  after  any 
such  state  or  national  election. 

Sec.  2.  The  legislature  shall  pro- 
vide necessary  laws  to  carry  out 
and  enforce  the  provisions  of  section 
one  of  this  article. 

This  article  is  not  a  grant  of  pow- 
er to  the  legislature',  but  it  is  a  lim- 
itation upon  the  general  lawmaking 
power  of  the  legislature  in  a  single 
particular.  It  prescribes  local  op- 
tion provisions  for  determining 
"whether  the  sale  of  intoxicating 
liquors,  wines,  or  beer  shall  be  pro- 
hibited" in  the  different  counties  of 
the  state,  and  requires  the  legisla- 
ture to  enact  laws  to  make  the 
article  effective.  If  the  rule,  Ex- 
pressio  unius  exclusio  alterius,  be 
applied  to  article  19,  it  would  not 
restrict  a  grant  of  power,  but  would 
restrain  a  limitation  upon  the  law- 
making power  of  the  legislature, 
which  limitation,  in  any  event, 
should  not  be  extended  beyond  the 
intent  shown  by  the  language  used. 
Article  19  does  not  restrain  the  gen- 
eral lawmaking  power  of  the  legis- 
lature, except  as  to  the  method  of 
effectuating  prohibition  of  the  sale 
of  intoxicating  liquors,  wines,  or 
beer.  All  other  matters  affecting 
such  intoxicants  are  left  for  legis- 
lative regulation,  with  a  mandate 
contained  in  §  2,  art.  19,  that  "the 
legislature  shall  provide  necessary 
laws  to  carry  out  and  enforce  the 
provisions    of"    the    article.      See 

State  V.  Brown,  —  S.  D ,  167  N. 

W.  400. 

Article  19  of  the  state  Constitu- 
tion, in  recognition  of  the  evils  that 


are  peculiar  to  the  traffic  in  intox- 
icating liquors,  provides  a  means 
for  prohibiting  the  sale  of  such  liq- 
uors in  every  county  of  the  state; 
and  the  legislature,  recognizing'  the 
evils  that  are  peculiar  to  the  posses- 
sion, transportation,  or  use  of  intox- 
icating liquors,  has  provided  regu- 
lations of  such  transportation  and 
possession  in  counties  where  the 
sale  of  such  liquors  is  made  unlaw- 
ful under  article  19  of  the  Constitu- 
tion, the  regulations  not  being  oper- 
ative in  counties  where  the  sale  of 
intoxicating  liquors  is  lawful.  These 
regulations  supplement,  but  do  not 
conflict  with,  the  operation  of  article 
19  in  counties  where  the  sale  of  in- 
toxicating liquors  is  made  unlawful. 
Article  19  does  not,  by  implication, 
limit  the  legislative  power  to  regu- 
late the  transportation  and  posses- 
sion of  intoxicating  liquors  in  dry 
counties.  See  Van  Pelt  v.  Hilliard, 
—  Fla.  — ,  L JIJ1.1918E,  639,  78  So. 
698. 

Regulations  limiting  the  quantity 
of  intoxicating  liquors  that  may  be 
transported  or  had  in  possession, 
thereby  preventing  opportunities 
for  unlawful  sales,  may  tend  to  make 
effective  the  provisions  of  article 
19  in  counties  where  the  sale  of  in- 
toxicating liquors  is  unlawful,  pur- 
suant to  the  requirements  of  §  2, 
art.  19,  that  "the  legislature  shall 
provide  necessary  laws  to  carry  out 
and  enforce  the  provisions  of  §  1  of 
this  article."  Fine  v.  Moran,  —  Fla. 
-;-,  77  So.  533.  Such  regulations  do 
tend  to  curtail  the  evils  consequent 
upon  the  excessive  or  improper  use 
of  intoxicating  liquors,  in  the  in- 
terest of  peace,  health,  morals,  safe- 
ty, and  the  general  welfare,  "for  the 
protection,  security  and  benefit  of 
the  citizens"  of  the  state,  as  con- 
templated by  the  quoted  declaration 
of  the  Constitution.  The  quantity, 
as  well  as  any  other  feature  of  the 
use  of  intoxicating  liquors,  may  be 
regulated  by  statute  in  the  interest 
of  the  common  good.  The  reasona- 
bleness of  the  quantity  designated 
by  the  statute  is  not  subject  to  judi- 
cial review. 

While  regulations  as  to  the  pos- 
session and  transportation  of  intox- 
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icating  liquors  in  counties  where  the 
sale  thereof  is  unlawful  may  con- 
tribute towards  making  the  prohi- 
bition of  sales  under  article  19  ^ec- 
tive,  that  article  of  the  Constitution 
does  not  relate  to  the  possession  or 
transportation,  but  only  to  the 
sale,  of  intoxicating  liquors.  There 
being  no  express  or  implied  or  or- 
ganic limitations  on  the  subject,  the 
legislature  has  full  power  to  regu- 
late, by  due  course  of  law,  the  pos- 
session and  transportation  of  intox- 
icating liquors  in  counties  where  the 
sale  thereof  is  unlawful,  when  the 
regulations  are  appropriate  to  the 
object,  and  no  class  of  persons  is 
thereby  arbitrarily  discriminated 
against,  and  properly  is  not  thereby 
unlawfully  "taken."  The  due  proc- 
ess of  law  and  just  compensation 
provisions  of  the  organic  law  may 
not  be  violated  when  property  rights 
are  forfeited  through  violation  of 
law.  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273. 

A  legislative  determination  of  a 
proper  subject  for  the  exercise  of 
the  police  power,  and  of  the  manner 
of  the  exercise,  by  enacting  regula- 
tions covering  the  matter,  should 
not  be  disturbed  by  the  courts,  un- 
less clearly  some  mandate  of  the 
Constitution  is  thereby  inevitably 
violated.  See  Louisville  &  N.  R.  Co. 
V.  Kentucky,  161  U.  S.  677,  40  L.  ed. 
849,  16  Sup.  Ct.  Rep,  714;  Inter- 
national Harvester  Co.  v.  Missouri, 
234  U.  S.  199,  204,  58  L.  ed.  1276, 
1279,  52  L.R.A.(N.S.)  525,  34  Sup. 
Ct.  Rep.  869;  Keokee  Consol.  Coke 
Co.  V.  Taylor,  284  U.  S.  224,  58  L.  ed. 
1288,  34  Sup.  Ct.  Rep.  856;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Cade,  233 
U.  S.  642,  58  L.  ed.  1135,  34  Sup.  Ct. 
Rep.  678;  Noble  v.  State,  68  Fla.  1, 
66  So.  153;  Button  Phosphate  Co. 
V.  Priest,  67  Fla.  370,  65  So.  282. 

The  provisions  of  chapter  7284, 
Acts  of  1917,  here  considered,  are 
as  follows: 

"Section  1.  That  it  shall  be  un- 
lawful for  any  person,  firm  or  cor- 
poration to  receive,  directly  or  in- 
directly, intoxicating  liquors,  wines 
or  beer,  from  a  common  or  other 
carrier,  in  counties  or  election  pre- 
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dncts  within  this  state  which  have 
or  may  hereafter  vote  against  tho 
sale  of  intoxicating  liquors,  wines 
or  beer,  in  such  county  or  election 
precinct,  whether  intended  for  per- 
sonal use  or  otherwise,  and  whether 
interstate  or  intrastate  shipments 
or  transportation,  except  as  herein- 
after provided. 

"Sec.  2.  That  it  shall  be  unlawful 
for  any  person,  firm  or  corpora- 
tion to  possess  intoxicating  liquors^ 
wines  or  beer,  hereafter  received, 
directly  or  indirectly,  from  a  com- 
mon or  other  carrier  in  the  counties 
or  election  precincts  of  this  state 
which  have  or  may  hereafter  vote 
against  the  sale  of  intoxicating  liq- 
uors, wines  or  beer  in  such  county 
or  election  precinct,  whether  intend- 
ed for  personal  use  or  otherwisor 
and  whether  interstate  or  intrastate 
shipments  or  transportation,  except 
as  hereinafter  provided. 

"Sec.  3.  That  it  shall  be  unlawful 
for  any  express  company,  railroad 
company,  or  any  common  carrier  or 
person  to  ship  or  transport  into  the 
counties  or  election  precincts  of  this 
state  which  have  or  may  hereafter 
vote  against  the  sale  of  intoxicating 
liquors,  wines  Or  beer  in  such  coun- 
ty or  election  precinct,  any  intoxi- 
cating liquors,  wines  or  beer,  or 
from  a  place  in  this  state  to  any 
county  or  election  precinct  in  this 
state  which  has  or  may  hereafter 
vote  against  the  sale  of  such  liquors,, 
in  such  county  or  election  precinct, 
any  intoxicating  liquors,  wines  or 
beer  for  any  person,  firm,  club,  asso- 
ciation or  corporation,  whether  in 
original  packages  or  otherwise,  and 
whether  intended  for  personal  use 
or  otherwise,  except  as  hereinafter 
provided. 

"Sec.  4.  That  it  shall  be  unlawful 
for  any  person  to  personally  trans- 
port from  without  or  within  this 
state  into  counties  or  election  pre- 
cincts in  this  state  which  have  or 
may  hereafter  vote  against  the  sale 
of  intoxicating  liquors,  wines  or 
beer,  whether  the  same  is  intended 
for  personal  use  or  otherwise,  any 
intoxicating  liquors,  wines  or  beer 
in  any  quantity  whatsoever,  except 
as  hereinafter  provided. 
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"Sec.  5.  That  nothinsr  in  tills  act 
shall  make  it  unlawful: 

"  (1)  For  druggists  to  receive  and 
possess  alcohol  and  other  intoxicat- 
ing liquors  and  such  preparations 
as  may  be  sold  by  druggists  for  the 
special  purpose  and  in  the  manner 
as  now  or  hereafter  provided  by 
law,  or  for  the  manufacturers  of 
medicines  that  conform  to  the  pro- 
visions of  the  Pure  Food  and  Drug 
Act  of  this  state  and  the  United 
States  or  for  bona  fide  hospitals,  or 
for  manufacturers  of  perfumery 
and  toilet  articles  to  receive  and 
possess  alcohol,  for  the  use  of  bona 
fide  patients  of  such  hospitals,  or  in 
the  manufacturing  of  such  medi- 
cines, or  flavoring  extracts,  or  per- 
fumery and  toilet  articles,  or  for 
any  common  or  other  carrier  to 
ship  or  transport  such  liquor  or  al- 
cohol for  said  purposes  to  such  drug- 
gists or  hospitals,  or  manufacturers 
of  medicines,  or  of  flavoring  ex- 
tracts, or  of  perfumery  or  of  toilet 
articles  in  the  counties  of  this  state 
which  have  or  may  hereafter  vote 
against  the  sale  of  intoxicating  liq- 
uors, wines  or  beer;  provided  that 
such  consignee  or  addressee  or  his 
or  its  duly  authorized  agent  shall  at 
the  time  of  delivery  to  him  of  said 
alcohol  or  liquors  make  an  aifidavit 
and  deliver  to  such  common  or 
other  carrier  that  such  alcohol  or 
liquors  is  ordered  for  and  will  be 
used  for  the  purposes  specified 
herein,  and  he  shall  in  said  affidavit 
name  the  purpose  of  those  specified 
herein  for  which  same  will  be  used 
and. that  it  will  be  used  for  no  other 
purpose. 

"  (2)  For  any  person  for  the  use 
of  himself  or  for  the  use  of  his  own 
family  residing  with  him,  to  person- 
ally transport  to  his  own  home,  or 
to  possess  or  to  receive  from  any 
common  or  other  carrier,  shipped 
from  without  the  counties  or  elec- 
tion precincts  which  have  or  may 
hereafter  vote  against  the  sale  of 
intoxicating  liquors,  wines,  or  beer, 
not  exceeding  .  .  .  one  quart  of 
intoxicating  liquor  or  wine  and  not 
exceeding  six  quarts  of  beer  or  malt 
where  said  beer  or  malt  does  not 
contain  more  than  five  per  centum 


of  alcohol  during  any  period  of 
thirty  consecutive  days,  or  for  any 
common  or  other  carrier  to  ship  or 
transport  to  any  person  in  any 
counly  or  election  yrecinct  in  this 
state  which  has  or  may  hereafter 
vote  against,  the  sale  of  intoxicating 
liquors,  wines  or  beer  for  the  per- 
sonal use  of  such  person,  or  for  the 
use  of  the  members  of  his  family 
residing  with  him,  not  exceeding 
one  quart  of  intoxicating  liquor  or 
wine  and  not  exceeding  six  quarts 
of  beer  or  malt  where  said  beer  or 
malt  does  not  contain  more  than 
five  per  centum  of  alcohol  during 
any  period  of  thirty  consecutive 
days. 

"(8)  For  any  priest  or  minister 
of  any  religious  denomination  or 
sect  to  receive  and  possess  wines, 
for  sacramental  purposes,  or  for 
any  common  carrier,  or  other  car- 
rier, to  ship  or  transport  for  said 
purposes  to  any  priest  or  minister 
of  any  religious  denomination  or 

"(4)  For  any  person,  fiann  or 
corporation  to  receive  and  possess 
alcohol  to  be  used  in  chemical  lab- 
oratories for  scientific  purposes,  or 
for  any  conmaon  carrier  or  other 
carrier  to  ship,  transport  and  de- 
liver for  said  purposes  to  any  per- 
son, firm  or  corporation.  [Added 
by  Acts  1917,  chap.  7285.]" 

"Sec.  7.  That  any  person,  firm, 
club,  association  or  corporation 
and/or  the  agent  or  agents,  employee 
or  employees  of  either  violating  any 
of  the  provisions  of  this  act,  shall, 
upon  conviction,  be  fined  not  less 
than  fifty  dollars  nor  more  than  five 
hundred  dollars,  or  be  imprisoned 
In  the  county  jail  for  a  period  of 
time  not  more  than  six  months  or 
by  both  fine  and  imprisonment." 

Chapter  7284,  Acts  of  1917,  is  a 
general  law  applicable  to  every 
county  in  the  state  in  which  the  sale 
of  intoxicating  liquors,  wines,  or 
beer  is  duly  forbidden  'under  article 
19  of  the  Constitution;  it  is  there- 
fore not  in  conflict  with  8§  20  and  21 
of  article  8  of  the  Constitution,  for- 
bidding the  enactment  of  "special  or 
local  laws"  "for  the  punislunent  of 
crime  or  misdemeanor."    Be  Crane, 
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27  Idaho,  671,  LJt.A.1918A,  942, 
151  Pac.  1006;  Carlton  v.  Johnson, 
61  Fla.  15,  55  So.  975;  Fine  v. 
Moran,  —  Fla,  — ,  77  So,  538;  Ex 
parte  Wells,  21  Fla.  280;  Randall  v. 
Tillis,  43  Fla.  43,  29  So,  540;  Col- 
lier V.  Cassady,  68  Fla.  390,  57  So. 
617. 

An  act  of  the  legislature  relating: 
to  counties  of  a  certain  dass,  gen- 
eral in  its  terms  and  founded  vnpon 
a  proper  and  legitimate  basis  of 
classification,  is  general  and  not 
special  legislation,  though  but  a  sin- 
^  county  is  embraced  within  the 
class  affected  b^  the  legislation. 
Givens  v.  Hillsborough  County,  46 
Fla.  502,  110  Am.  St.  Rep.  104,  35 
So.  88.  The  classification  here  has 
basis  in  article  19  of  the  Constitu- 
tion. See  Fine  v.  Moran,  —  Fla.  — , 
77  So.  533. 

A  statute  is  a  general  law  if  it  is 
potentially  applicable  to  every  coun- 
ty in  the  state,  though  at  the  time 
of  its  passage  it  applies  to  only 
8<xne  of  the  counties.  Collier  v, 
Cassady,  supra. 

Tough  the  sale  of  intoxicating 
liquors  may  not  be  unlawful  in  all 
the  counties  of  the  state,  such  sales 
may,  under  article  19,  be  made  un- 
lawful in  all  the  counties,  and  chap- 
ter 7284  is  uniform  in  its  applica- 
tion to  "counties  or  election  pre- 
cincts within  this  state  which  have 
or  may  hereafter  vote  against 
the  sale  of  into^dcating  liquors." 
Therefore,  the  act  is  a  general  law, 
since  by  its  terms  it  is  potentially 
applicable  to  all  the  counties  and 
election  districts  of  the  state,  and  it 
applies  uniformly  to  the  condition 
calling  for  its  ^lactment.  Clark 
Distilling  Co.  v.  Western  Maryland 
R.  Co.  242  U.  S.  311,  61  L.  ed.  326, 
L.R.A,1917B,  1218,  37  Sup.  Ct.  Rep. 
180,  Ann.  Cas.  1917B,  845;  Collier 
V.  Cassady  and  Fine  v.  Moran,  su- 
pra; Randall  v.  Tillis,  48  Fla.  43, 
29  So.  540. 

Even  if  chapter  7284  may  be  re- 
garded as  a  "special  or  local  law," 
within  the  provisions  of  §  20  of  art. 
3  of  the  Constitution,  forbidding 
"specif  or  local  laws"  "for  the  pun- 
ishnMsnt  of  crime  or  misdemeanor," 
the  section  of  the  chapter  prescrib- 
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ing  the  punishment  may  be  elim- 
inated, and  the  remainder  will  be 
operative  under  the  express  provi- 
sions of  §  14v>f  the  act  that  "if,  for 
any  reason,  any  section  or  part  of 
this  act  shall  be  held  unconstitu- 
tional or  invalid,  then  that  fact 
shall  not  invalidate  any  other  part 
of  this  act,  but  the  same  shall  be  en- 
forced without  reference  to  the  part 
so  held  to  be  invalid." 

Punishment  in  such  cases  is  pro- 
vided for  in  chap.  6222,  Acts  of 
1911,  a  general  law.  See  Stinson 
V.  State,  63  Fla.  42,  58  So.  722; 
Douglas  V.  Smith,  66  Fla.  460,  63 
So.  844;  Fine  v.  Moran,  supra.  In 
Snowden  v.  Brown,  60  Fla.  212,  53 
So.  548,  the  penalty  section  of  a  lo- 
cal statute  was  eliminated,  leaving 
the  remainder  of  the  statute  in 
force,  though  there  was  then  no 
general  law  providing  a  penalty,  as 
in  the  later  cases  of  Stinson  v.  State, 
and  Douglas  v.  Smith,  supra.  See 
Fine  v.  Moran,  supra. 

The  Constitution  does  not  limit 
the  power  of  the  legislature  to  reg- 
ulate the  transportation  and  pos- 
session of  intoxicating  liquors, 
wines,  or'  beer  in  dry  counties ;  and, 
the  improper  or  excessive  use  of  in- 
toxicating liquors,  wines,  or  beer 
being  regarded  as  detrimental  to 
the  public  welfare,  the  legislature, 
in  the  light  of  adjudged  cases,  has 
the  power  to  enact  the  provisions  of. 
chapter  7284,  Acts  of  1917,  regulat- 
ing the  quantity  of  intoxicating  liq- 
uors, wines,  or  beer  that  a  person 
may  transport  or  have  in  his  posses- 
sion within  a  given  time,  in  coun- 
ties ^ere  the  sale  of  intoxicating 
liquors  is  unlawful,  without  violat- 
ing the  14th  Amendment  of  the 
Federal  Constitution,  or  the  state 
organic  right  of  "acquiring,  pos- 
sessing and  protecting  property," 
or  article  19  of  the  state  Constitu- 
tion. The  statute  has  appropriate 
relation  to  a  purpose  within  the  po- 
lice power  of  the  state;  it  does  not 
arbitrarily  discriminate  (State  v. 
Grier,  4  Boyce  (Del.)  322,  88  Atl. 
579 ;  Van  Winkle  v.  State,  4  Boyce 
(Del.)  578,  91  Ati.  385,  Ann.  Cas. 
1916D,  104) ;  and  interstate  com- 
merce is  not  unlawfully  involved. 
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See  Southern  Exp.  Co.  v.  Whittle, 
194  Ala.  406,  L.R.A.1916C,  278,  69 
So.  652 ;  Southern  Exp.  Co.  v.  State, 
188  Ala.  464,  66  So.  116;  Clark  Dis- 
tilling Co.  V.  Western  Maryland  R. 
Co.  242  U.  S.  311,  61  L.  ed.  326,  L. 
R.A.1917B,  1218,  37  Sup.  Ct.  Rep.' 
180,  Ann.  Cas.  1917B,  846;  State  v. 
Certain  Intoxicating  Lquors,  — 
Utah  — ,  L.R.A.1918E,  943, 172  Pac. 
1050;  State  v.  Phillips,  109  Miss.  22, 
L.R.A.1915D,  530,  67  So.  651;  De- 
laney  v.  Plunkett,  146  Ga.  547,  L.R. 
A.1917D,  926,  91  S.  E.  561,  Ann. 
Cas.  1917E,  685;  Barbour  v.  State, 
146  Ga.  667,  92  S.  E.  70;  Glenn  v. 
Southern  Exp.  Co.  170  N.  C.  286, 
L.R.A.1918B,  438,  87  S.  E.  136; 
State  V.  Carpenter,  173  N.  C.  767, 
92  S.  E.  373;  Re  Crane,  27  Idaho, 
671,  L.R.A.1918A,  942,  151  Pac. 
1006 ;  Crane  v.  Campbell,  245  U.  S. 
304,  62  L.  ed.  304,  38  Sup.  Ct.  Rep. 
98;  State  v.  Brown,  —  S.  D.  — ,  167 
N.  W.  400;  Fitch  v.  State,  — 
Neb.  — ,  167  N.  W.  417;  Kunsberg 
V.  State,  147  Ga.  591,  96  S. 
E.  12;  Claunch  v.  State,  —  Tex. 
Crim.  Rep.  — ,  199  S.  W.  483; 
Delta  V.  Charlesworth,  —  Colo. 
— ,  170  Pac.  965;  State"  v.  Fab- 
bri,  98  Wash.  207,  L.R.A.1918A, 
416,  167  Pac.  133;  Seaboard  Air 
Line  R.  Co.  v.  North  Carolina,  245 
U.  S.  298,  62  L.  ed.  299,  38  Sup. 
Ct.  Rep.  96;  State  v.  Missouri  P. 
R.  Co.  96  Kan.  609,  152  Pac.  777, 
Ann.  Cas.  1917A,  612;  Kansas  City 
V.  Jordan,  99  Kan.  814,  163  Pac. 
188,  Ann.  Cas.  1918B,  273;  O'Rear 
V.  State,  —  Ala.  App.  — ,  72  So. 
505 ;  State  v.  Sixo,  77  W.  Va.  243,  87 
S.  E.  267;  West  Virginia  v.  Adams, 
Exp.  Co.  L.R.A.1916C,  291,  185  C. 
C.  A.  464,  219  Fed.  794;  State  v. 
Marastoni,  85  Or.  37,  165  Pac. 
1177 ;  Ohio  ex  rel.  Lloyd  v.  Dollison, 
194  U.  S.  445,  48  L.  ed.  1062, 24  Sup. 
Ct.  Rep.  703;  Eberle  v.  Michigan, 
232  U.  S.  700,  58  L.  ed.  803,  34  Sup. 
Ct.  Rep.  464;  Theisen  v.  McDavid, 
34  Fla.  440,  448,  26  L.R.A.  234,  16 
So.  321 ;  Eiger  v.  Garrity,  246  U.  S. 
97,  62  L.  ed.  596,  38  Sup.  Ct.  Rep. 
298;  United  States  ex  rel.  Zimmer- 
man V.  Oregon-Washington  R.  & 
Nav.  Co.  (D.  C.)  210  Fed.  378; 
Kirtley  v.  Oregon  Short  Line  R. 


Co.  —  Idaho,  — ,  169  Pac.  172; 
State  V.  Farrand,  197  Mo.  App. 
589,  198  S.  W.  77;  Kracken  v. 
State,  147  Ga.  198,  93  S.  E.  198; 
Seattle  v.  Brookins,  98  Wash.  290, 
167  Pac,  940 ;  Liquor  Transp.  Cases, 
140  Tenn.  582,  205  S.  W.  423. 

The  rule  enacted  in  §  14  of  chap- 
ter 7284  would  give  effect  to  the 
provisions  contained  in  §§  1,  2,  3, 
and  4  of  the  act,  even  if  any  portion 
or  all  of  §  5,  or  any  other  portion  of 
the  statute,  should  be  held  to  be  in- 
operative; since  in  view  of  the  pos- 
itive language  of  §  14  of  the  act  it 
cannot  be  said  the  legislature  would 
not  have  enacted  §§  1,  2,  3,  and  4 
without  any  oth^  provision,  no 
matter  which  one,  of  the  act  that 
may  be  held  to  be  inoperative.  See 
Hayes  v.  Walker,  54  Fla.  163,  44  So. 
747;  Hillsborough  County  v.  Sav- 
age, 63  Fla.  337,  58  So.  835;  State 
ex  rel.  Lamar  v.  Dillon,  32  Fla.  545,^ 
22  L.R.A.  124, 14  So.  383. 

The  enacting  clause  is  in  the  lan- 
guage required  by  the  Constitution, 
and  it  is  assumed  that  the  constitu- 
tional requirements  as  to  title  and 
oiactment  were  complied  with. 

Where  a  statute  contains  the  rule 
expressly  enacted  in  §  14  of  this  act, 
as  set  out  herein,  the  judicial  rule  of 
construction  announced  in  State  v. 
Patterson,  50  Fla.  127,  39  So.  398,  7 
Ann.  Cas.  272;  State  ex  rel.  Loftin 
V.  McMillan,  55  Fla.  246,  45  So.  882 ; 
Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  540,  46  L.  ed.  679,  22  Sup. 
Ct.  Rep.  431 ,  is  not  permissible.  The 
judicial  rule  is,  that  where  the  elim- 
ination of  an  unconstitutional  por- 
tion of  a  statute  will  cause  material 
results  not  intended  by  the  legisla- 
ture, the  entire  act  fails.  This  rule 
may  be  excluded  by  express  provi- 
sion contained  in  an  enacted  law. 
American  Exp.  Co  v.  Beer,  lOT 
Miss.  528,  L.R.A.1918B,  446,  6ff  So. 
575,  Ann.  Cas.  1916D,  127.  The 
rule  enacted  in  the  statute  itself 
precludes  the  application  of  the  ju- 
dicial rule,  which,  if  applied  in  vi- 
olation of  the  statute,  would  not  pre- 
vent, but  would  itself  cause,  mate- 
rial results  not  intended  by  tiie  leg- 
islature ;  and  the  application  of  the 
judicial  rule  would  frustrate  the 
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defmitely  ^pressed  legislative  in- 
tent which  is  the  essence  of  the  law 
(State  ex  rel.  Johnson  v.  Patterson, 
67  Fla.  499,  66  So.  669)  ;  and  it  is 
the  duty  of  the  courts,  in  appropri- 
ate proceedings  duly  taken,  to  give 
effect  to  the  lawmaking  intent  (Ty- 
lee  V.  Hyde,  60  Fla.  389,  52  So.  968; 
State  V.  Hilbum,  70  Fla.  55,  69  So. 
784,  Ann.  Cas.  1916D,  page  9 
note). 

Among  the  amendments  to  the 
Federal  Constitution  are: 

Article  9:  "The  enumeration  in 
the  Constitution,"  df  certain  righte, 
shall  not  be  construed  to  deny  or 
disparage  others  retained  by  the 
people." 

Article  10 :  "The  powers  not  del- 
egated to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to 
the  states,  are  reserved  to  the  states 
respectively,  or  to  the  people." 

The  provision  of  §  1,  Declaration 
of  Rights  of  the  state  Constitution, 
that  "all  men  .  .  ."  have  the  in- 
alienable right  "of  .  .  .  acquir- 
ing, possessing,  and  protecting  prop- 
erty," is  immediately  followed  by 
the  equally  positive  declaration,  in  § 
2,  that  "all  political  power  is  inhe- 
rent in  the  people.  Government  is 
instituted  for  the  protection,  secur- 
ity, and  beneiit  of  the  citizens,  and 
they   have  the  right  to   alter   or 
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79  So.  7sa.) 

amend  the  same  whenever  the  pub- 
lic good  may  require  it ;  but  the  par- 
amount allegiance  of  every  citizen 
is  due  to  the  Federal  government, 
and  the  people  of  this  state  have  no 
power  to  dissolve  its  connection 
therewith." 

These  organic  declarations  recog- 
nize and  preserve  the  ancient  prin- 
ciple of  the  common  law,  that  the 
welfare  of  the  people  is  the  supreme 
law,  as  expressed  in  the  Latin  max- 
im, "Salus  populi  est  supreme  lex." 
"The  right  to  alter  or  amend  the 
laws,  whenever  the  public  good  may 
require  it,"  is  emphasized  by  the 
significant  declaration  of  §  24,  Dec- 
laration of  Rights,  state  Constitu- 
tion, that  "this  enunciation  of 
rights  shall  not  be  constrped  to  im- 
pair or  deny  others  retained  by  the 
people."  Under  these  express  or- 
ganic provisions,  the  lawmaking 
power  of  the  people,  vested  by  arti- 
cle 3  of  the  Constitution  in  the  legis- 
lature, may  enact  any  law  "the  pub- 
lic good  may  require"  that  is  not  in- 
evitably in  positive  conflict  with 
some  controlling  provision  of  the 
state  or  Federal  Constitution. 

The  cited  state  and  Federal  de- 
cisions sustain  this  act. 

West,  J.,  concurs. 

Rehearing  denied,  October  11, 
1918. 
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Power  to  prohibit  die  potsetsion  of  intoadcating  liquor,  irrespective  of  any 

intention  to  traffic  therem. 


I.  IntrodTictory,  1085. 
II.  Theory  that  poasession  may  be  pro- 
hibited: 

a.  In  general,  1086. 

b.  Particular  constitntiooal  objec- 

tions,   1089. 
III.  Theory  that  possession  cannot  be  pro- 
hibited, 1091. 
IV.  Possession  of  interstate  shipments, 
1094. 

/.  IntrodMotorif. 

Statutes  relating  to  the  regulation 
or  prohibition  of  intoxicating  liquors 
have  assumed  two  general  characters: 
(a)  There  are  the  statutes  directed  at 


the  traffic  in  intoxicants.  Such  stat- 
utes restrict  or  prohibit  the  sale,  man- 
ufacture and  sale,  furnishing,  giving 
away,  etc.,  of  intoxicants.  The  early 
statutes  in  general  took  this  form, 
(b)  Later  statutes  have  been  enacted 
which  go  beyond  a  prohibition  of  the 
traffic  in  intoxicating  liquor,  and  pro- 
hibit its  possession,  irrespective  of  any 
intention  to  traffic  therein;  in  fact, 
even  if  it  is  intended  for  the  personal 
use  of  the  possessor.  Some  sach  stat- 
utes are  clearly  intended  to  prevent 
the  use  of  intoxicants,  while  others, 
especially  the  third  class  mentioned 


Digitized  by 


Google 


1086 


AMERICAN  LAW  BEPOBTS,  ANNOTATED. 


[2  A.L.B. 


in  the  next  subdivision,  have  been 
viewed  by  the  courts  as  having  a  rela- 
tion to  the  prohibition  of  the  traffic. 

IM.  Theory  that  possession  ntay  ft«  pro- 
hOUteO. 

a.  In  general. 

The  statutes  directed  against  the 
possession  of  intoxicating  liquors,  ir- 
respective of  any  intention  to  traffic 
therein,  assume  three  general  forms. 
There  are  (1)  statutes  prohibiting 
generally  the  possession  of  such  li- 
quors; (2)  statutes  prohibiting  pos- 
session of  more  than  a  limited  quan- 
tity; and  (3)  statutes  prohibiting 
possession  in  certain  specified  places. 
The  courts  are  not  agreed  upon  the 
power  of  the  legislature  thus  to  pro- 
hibit the  "possession  of  intoxicants. 
While  the  tendency  of  a  majority  of 
the  earlier  decisions  was  to  deny  to 
the  legislature  this  power,  at  the  pres- 
ent time  statutes  in  one  or  another  of 
such  forms  are  upheld  in  a  majority 
of  jurisdictions. 

United  States.— Clark  Distilling  Co. 
V.  Western  Maryland  B.  Co.  (1917) 
242  U.  S.  811,  61  L.  ed.  326,  L.R.A. 
1917B,  1218,  31  Sup.  Ct  Rep.  98,  Ann. 
Cas.  1917B,  845;  Crane  v.  Campbell 
(1917)  246  U.  S.  804,  62  L.  ed.  304,  88 
Sup.  Ct.  Rep.  98;  Barbour  v.  Georgia 
(U.  S.  Adv.  Ops.  1918-19,  p.  893),  249 
U.  S.  — ,  68  L.  ed.  — ,  89  Sup.  Ct.  Bep. 

Alabama. — Southern  Exp.  Co.  v. 
Whittle  (1915)  194  Ala.  406,  L.B.A. 
1916C,  278,  69  So.  652;  O'Rear  v.  State 

(1916)  —  Ala.  App.  — ,  72  So.  505, 
certiorari  denied  by  supreme  court 
in  (1916)  —  Ala.  — ,  78  So.  1001 ;  How- 
ard V.  State  (1916)  —  Ala.  App.  — ,  78 
So.  559;  Frazier  v.  State  (1917)  — 
Ala.  App.  — ,  73  So.  764;  Edmunds  v. 
State   (1917)  —  Ala.  — ,  74  So.  965. 

Georgia.  —  Delaney    v.     Plunkett 

(1917)  146  Ga.  547,  L.R.A.1917D,  926, 
91  S.  E.  561,  Ann.  Cas.  1917E,  685; 
BABBOxnt  v.  State  (reported  herewith) 
post,  1096,  affirmed  by  the  United 
States  Supreme  Court,  U.  S.  Adv.  Ops. 
1918-19,  p.  393),  249  U.  S.  — ,  63  L.  ed. 
— »  39  Sup.  CJt  Bep.  — ;  Eracken  ▼. 
State  (1917)  147  6a.  198,  98  S.  E.  198; 
Jackson  v.  State  (1918)  —  Ga.  — ,  96 
S.  E.  1001;  Saddler  v.  State  (1918)  — 
Ga.  — ,  97  S.  E.  79. 


Idaho.— Be  C^ane  (1915)  27  Idaho, 
671,  L.B.A.1918A,  942,  151  Pac.  1006, 
affirmed  in  (1917)  245  U.  S.  804,  «2  L. 
ed.  304,  88  Sup.  Ct.  Bep.  98. 

Nebraska. — Fitch  v.  State  (1918)  — 
Neb.  — ,  167  N.  W.  417. 

Nevada. — ^Ex  parte  Zwissig  (1919) 
—  Nev.  — ,  178  Pac.  20. 

North  Candina. — Southern  Exp.  Co. 
v.  High  Point  (1914)  167  N.  C.  103, 
83  S.  E.  254  (dictum  of  Clark,  Ch.  J.) ; 
State  V.  Carpenter  (1917)  178  N.  C. 
767,  92  S.  E.  873;  Glenn  v.  Southern 
Exp.  Co.  (1915)  170  N.  C.  286,  L.B.A. 
1918B,  488,  87  S.  E.136. 

South  Carolina. — ^Brennen  v.  South- 
em  Exp.  Co.  (1916)  106  S.  C.  102,  90 
S.  E.  402. 

Tennessee. — Liquor  Transp.  Cases 
(1918)  140  Tenn.  582,  205  S.  W.  428. 

Utah. — State  V.  Certain  Intoxicating 
I4quors  (1918)  —  Utah,  — ,  L.B.A, 
1918E,  948, 172  Pac.  1050. 

Washington. — Seattle    v.    Brookins 

(1917)  98  Wash.  290,  167  Pac.  940. 
See  State  v.  Brown  (1918)  —  S.  D. 

— ,  167  N.  W.  400,  infra. 

Thus,  statutes  prohibiting  entirely 
the  possession  of  intoxicants  have 
been     sustained.     Saddler     v.     State 

(1918)  —  Ga.  — .  97  S.  E.  79;  Be  Crane 
(1915)  27  Idaho,  671,  L.B.A.1918A, 
942,  151  Pac.  1006,  affirmed  in  (1917) 
245  U.  S.  304,  62  L.  ed.  304,  38  Sup.  Ct. 
Bep.  98;  State  v.  Certain  Intoxicating 
Liquors  (1918)  —  Utah,  — ,  LJLA. 
1918E,  948,  172  Pac.  1050.  See  State 
v.  Brown  (S.  D.)  infra. 

That  the  state  has  power  to  prohibit 
the  transportation  into  the  state  of  in- 
toxicating liquor,  for  the  personal  use 
of  the  person  thus  transporting  it,  has 
been  i^rmed  in  the  recent  case  of 
Lucchesi  v.  Com.  (1918)  —  Va.  — ,  94 
S.  E.  925.  The  power  to  prohibit 
transportation,  however,  has  not  been 
considered  herein. 

A  statute  prohibiting  the  posses- 
sion, not  only  of  intoxicating  liquors, 
but  also  of  "any  alcoholic  compound 
or  malt  or  liquors  whether  intended 
for  beverage  purposes  or  not,  but 
which  can  be  diluted,  and  when  so 
diluted  may  be  used  as  a  beverage  and 
will  produce  intoxication,"  has  been 
sustained.  Jackson  ▼.  State  (1918)  — 
Ga.  — ,  96  S.  E.  1001. 
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Some  statutes  prohibit  possession  in 
certain  locations  only.  A  statute  mak- 
ing it  unlawful  "for  any  person  to 
have,  possess  or  permit  any  intoxicat- 
ing liquor  to  be  in,  upon  or  about  any 
room,  office,  building  or  in  any  other 
plaee^  except  in  such  person's  private 
dwelling  house,  and  except  when  and 
where  and  in  the  manner  especially 
authorized  as  herein  otherwise  pro- 
vided," has  been  sustained.  Fitch  v. 
State  (1918)  —  Neb.  — ,  167  N.  W. 
417.  In  Ex  parte  Zwissig  (1919) — 
Nev.  — ,  178  Pac.  20,  a  statute  making 
it  unlawful  "for  any  person,  to  keep, 
or  have  for  personal  use  or  otherwise, 
or  to  use,  or  permit  another  to  have, 
keep,  or  use,  intoxicating  liquors  at 
any  restaurant,  store,  office  building, 
club,  place  where  soft  drinks  are  sold 
(except  a  drug  store  may  have  and  sell 
alcohol  and  wine,  as  provided  by 
§§  4  and  24),  fruit  stand,  news  stand, 
room,  or  place  where  bowling  alleys, 
billiard  or  pool  tables  are  maintained, 
livery  stable,  public  building,  park, 
road,  street  or  alley,"  was  sustained. 
A  statute  making  it  unlawful  "for  any 
person  to  keep  or  have  for  personid 
use,  or  otherwise,  or  to  use  ...  in- 
toxicating liquors  in  any  road,  street, 
alley'  or  other  public  place,"  was  sus- 
tained in  State  v.  Brown  (1918)  — 
S.  D.  — ,  167  N.  W.  400.  The  court  in 
this  case  takes  the  broad  view  that  the 
state  has  power  to  prohibit  the  pos- 
session of  intoxicating  liquor,  al- 
though, as  pointed  out,  the  statute  in- 
volved in  this  case  merely  made  it 
unlawful  to  possess  liquor  in  certain 
public  places.  The  United  States  Su- 
preme Court  had  before  it  for  con- 
sideration in  Clark  Distilling  Go.  v. 
Western  Maryland  R.  Co.  (1917)  242 
U.  S.  311,  61  L.  ed.  326,  L.R.A.1917B, 
1218,  37  Sup.  Ct.  Rep.  180,  Ann.  Cas. 
1917B,  846,  a  statute  making  it  unlaw- 
ful "for  any  person  to  keep  or  have 
for  personal  use  or  otherwise,  or  to 
use,  or  permit  another  to  have  kept  or 
used,  intoxicating  liquors,"  at  certain 
designated  public  places.  It  was  ex- 
pressly provided  that  "nothing  con- 
tained in  this  section  shall  prevent  one 
in  his  own  home  from  having  and 
there  giving  to  another  intoxicating 
liquors  when  such  having  or  giving  is 


in  no  way  a  shift,  scheme  or  device  to 
evade  the  provisions  of  the  act."  A 
subsequent  section  of  the  statute  made 
it  unlawful  "for  any  person  .  .  . 
to  possess  intoxicating  liquors,  re- 
ceived directly  or  indirectly  from  a 
common  or  other  carrier  in  this  state." 
This  section  expressly  provided  that 
it  should  apply  to  such  liquors  intend- 
ed for  personal  use,  as  well  as  other- 
wise. The  court  approached  the  ques- 
tion raised  under  this  statute  from  the 
standpoint  of  the  right  to  forbid  its 
personal  use.  In  argument,  it  is  said 
not  to  be  open  to  controversy  that  gov- 
ernments can,  consistently  with  the 
due  process  clause,  forbid  the  manu- 
facture and  sale  of  liquor,  and  regu- 
late its  traffic,  and  that  there  goes 
along  with  this  power  full  police  au- 
thority to  make  it  effective.  Continu- 
ing, the  court  states:  "Whether  the 
general  authority  includes  the  right 
to  forbid  individual  use,  we  need  not 
consider,  since  clearly  there  would  be 
power,  as  an  incident  to  the  right  to 
forbid  manufacture  and  sale,  to  re- 
strict the  means  by  which  intoxicants 
for  personal  use  could  be  obtained, 
even  if  such  use  was  permitted." 

It  has  been  held  that  a  state  does 
not  unconstitutionally  deprive  one  of 
equal  protection  of  the  laws,  by  for- 
bidding the  keeping  of  intoxicating  li- 
quor in  any  locker,  or  other  place,  in 
any  social  club,  or  carrying  it  to  such 
club,  although  a  property  right  in  such 
liquors  is  recognized  by  the  law.  State 
V.  Phillips  (1915)  109  Miss.  22,  L.RJ^. 
1915D,  530,  67  So.  651. 

See  State  v.  Clark  (1864)  28  N.  H. 
176,  61  Am.  Dec.  611,  infra. 

In  some  of  the  foregoing  cases,  the 
decision  is  expressly  based  upon  the 
theory  that  such  a  statute  has  a  rea- 
sonable relation  to  the  enforcement  of 
the  laws  against  the  traffic  in  intoxi- 
cating liquor.  Fitch  v.  State  (1918) 
_  Neb.  — ,  167  N.  W.  417.  Ex  parte 
Zwissig  (Nev.)  supra.  It  is  stated, 
however,  by  the  court,  that  the  pur- 
pose of  the  Prohibition  Act  was  not 
only  to  suppress  traffic  in  intoxicating 
liquors,  but  mainly  to  suppress  their 
consumption,  except  where  otherwise 
indicated ;  and  that,  this  being  true,  it 
is  clear  that  the  act  intended  to  pre- 
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vent  a  person  from  having  intoxicat- 
ing liquor  upon  the  street  for  personal 
use,  or  any  use  other  than  tiiat  con- 
templated by  the  act  itself. 

Some  statutes  prohibit  the  posses- 
sion, merely,  of  more  than  a  limited 
amount  of  intoxicants.  These  statutes 
likewise  have  been  sustained.  South- 
em  Exp.  Co.  V.  Whittle  (1915)  194  Ala. 
406.  L.R.A.1916C,  278,  69  So.  652  (sus- 
taining a  statute  making  it  unlawful 
for  any  person,  firm,  or  corporation 
"to  receive  or  accept  delivery  of,  or 
to  possess  or  to  have  in  possession  at 
any  one  time,  whether  in  one  or  more 
places,  and  whether  in  original  pack- 
ages or  otherwise,  more  than  [a  lim- 
ited quantity  of  liquor]") ;  O'Rear  v. 
State  (1916)  —  Ala.  App.  — ,  72  So. 
505,  certiorari  denied  by  the  supreme 
court  (1916)  —  Ala.  — ,  73  So.  1001; 
Frazier  v.  State  (1916)  —  Ala.  App. 
— ,  73  So.  764;  Howard  v.  State  (1916) 

—  Ala.  App.  — ,  7S  So.  559;  Frazier  v. 
State  (1917)  —  Ala.  App.  — ,  78  So. 
764;  Delaney  v.  Plunkett  (1917)  146 
Ga.  547,  L.R.A.1917D,  926,  91  S.  E,  561, 
Ann.  Cas.  1917E,  685;  Barbour  v. 
State  (reported  herewith),  post,  1095, 
affirmed  by  the  United  States  Supreme 
Court  (U.S.  Adv.  Ops.  1918-19, p. 393), 
249  U.  S.  — ,  63  L.  ed.  — ,  39  Sup.  Ct, 
Rep.  — ;  Eracken  v.  State  (1917)  147 
Ga.  198,  93  S.  E.  198;  Seattle  v.  Brook- 
ins  (1917)  98  Wash.  290,  167  Pac.  940 
(involving  a  municipal  ordinance). 

See  State  v.  Carpenter  (1917)  178 
N.  C.  767,  92  S.  E.  373,  and  Glenn  v. 
Southern  Exp.  Co.  (1915)  170  N.  C. 
286,  L.R.A.1918B,  488,  87  S.  E.  136, 
infra.   * 

Statutes  limiting  the  amount  that 
may  lawfully  be  possessed,  as  well  as 
those  absolutely  prohibiting  posses- 
sion, have  been  sustained,  even  as  ap- 
plied to  liquor  lawfully  acquired  be- 
fore the  enactment  of  the  statute 
(Edmunds  v.  State  (1917)  —  Ala.  — , 
74  So.  965),  or  before  the  statute  went 
into  effect  (O'Rear  v.  State  (1916)  — 
Ala.  App.  — ,  72  So.  505,  certiorari  de- 
nied by  the  supreme  court  in  (1916) 

—  Ala.  — ,  78  So.  1001;  Barbour  v. 
State  (reported  herewith),  post,  1095, 
affirmed  by  United  States  Supreme 
Court  (U.S.  Adv.  Ops.  1918-19, p. 398), 
249  U.  S.  — ,  63  L.  ed.  — ,  39  Sup.  Ct. 


Rep.  — ;  State  v.  Certain  Intoxicating 
Liquors  (1918)  —  Utah,  — ,  L.R.A. 
1918E,  943,  172  Pac.  1050). 

The  United  States  Supreme  Court 
in  affirming  the  decision  of  the  su- 
preme court  of  Georgia  in  Barbour  v. 
State,  assumes  that  the  liquor  was  ac- 
quired between  the  date  of  the  enact- 
ment of  the  statute  and  its  taking  ef- 
fect, and  states  that  "a  state  having 
the  power  to  forbid  the  manufacture, 
sale,  and  possession  of  liquor  within 
its  borders  may,  if  it  concludes  to  ex- 
ercise the  power,  obviously  postpone 
the  date  when  the  prohibition  shall  be- 
come effective,  in  order  that  those  en- 
gaged in  the  business  and  others  may 
adjust  themselves  to  the  new  condi- 
tions. Whoever  acquires,  after  the 
enactment  of  the  statute,  property 
thus  declared  noxious,  takes  it  with 
full  notice  of  its  infirmity  and  that 
after  a  day  certain  its  possession  will, 
by  mere  lapse  of  time,  become  a  crime. 
It  is  well  settled  that  the  Federal  Con- 
stitution does  not  enable  one  to  stay 
the  exercise  of  a  state's  police  power 
by  entering  into  a  contract  under  such 
circumstances.  .  .  .  Nor  can  he  do 
so  by  acquiring  property." 

Prohibitory  statutes  have  been  en- 
acted which  combine  receipt  and  pos- 
session; such  statutes  have  been  also 
sustained.  Brennen  v.  Southern  Exp. 
Co.  (1916)  106  S.  a  102,  90  S.  E.  402 
(statute  restricted  the  amount  that 
might  lawfully  be  received  and  pos- 
sessed). A  statute  which  prohibited 
the  receipt  of  intoxicating  liquors  by 
a  common  or  other  carrier,  and  t|ie 
possession  of  intoxicating  liquors  so 
received,  and  which  also  made  it  un- 
lawful for  any  person  to  personally 
transport  into  the  state,  or  from  one 
point  to  another  within  the  state,  even 
when  intended  for  personal  use,  in- 
toxicating liquor,  was  sustained  gen- 
erally in  Liquor  Transp.  Cases  (1918) 
140  Tenn.  582,  206  S.  W.  423;  but  the 
chief  emphasis  is  laid,  in  the  opinion, 
upon  the  prohibition  against  transpor- 
tation. The  Alabama  statute  involved 
in  Southern  Exp.  Co.  v.  Whittle  (Ala.) 
supra,  prohibited  receipt  and  posses- 
sion, but  the  court  emphasizes  the 
prohibition  of  possession. 

According  to  the  foregoing  cases, 
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the  enactment  of  statutes  prohibitinj; 
possession,  or  limiting  the  amount 
that  may  be  possessed,  is  a  valid  exer- 
cise of  the  police  power.  The  fact 
that  intoxicating  liquor  is  property 
does  not  answer  the  question  as  to  the 
validity  of  a  prohibition  of  the  posses- 
sion thereof,  for  property  in  intoxi- 
cants is  subject  to  the  police  power, 
and  the  inquiry  is  whether  the  statute 
is  a  reasonable  exercise  of  the  police 
power  with  reference  thereto;  not 
alone  whether  a  personal  or  property 
right  will  be  affected  by  the  enact- 
ment.   Ibid. 

In  some  cases  dealing  with  munici- 
pal ordinances,  the  broad  ground  is 
taken  that  a  limitation  of  the  amount 
of  intoxicating  liquor  that  may  be  pos- 
sessed is  within  the  police  power  of 
the  legislative  branch  of  government, 
whether  municipal  or  state.  Seattle  v. 
Brookins  (Wash.)  supra.  A  city  ordi- 
nance enacted  by  a  municipality, 
which  had  broad  powers  conferred 
upon  it  by  the  legislature,  prohibiting 
the  using  or  keeping  of  intoxicating 
liquors  in  any  refreshment  saloon  or 
restaurant,  was  sustained  in  State  v. 
Clark  (1864)  28  N.  H.  176,  61  Am.  Dec. 
611.  An  ordinance  prohibiting  the 
owner  or  keeper  of  a  retail  grocery 
store  from  keeping  on  the  premises 
connected  therewith  any  spirituous 
liquors,  until  licensed  by  the  city  to 
retail  the  same,  was  sustained  in 
Heisembrittle  v.  Charleston  (1842)  2 
McMull.  L.  (S.  C.)  233,  under  charter 
authority  to  pass  any  by-laws  or  re- 
quirements that  shall  appear  requisite 
for  the  city,  or  for  preserving  peace, 
order,  and  good  government. 

b.  Particular    conetilutional    objections. 

'  The  constitutional  provisions  that 
have  been  considered  in  the  foregoing 
cases,  and  held  not  to  be  violated  by 
such  legislation,  are  numerous.  Such 
statutes  are  held  not  to  violate  the 
prohibition  of  the  Federal  Constitu- 
tion against  abridging  the  privileges 
and  immunities  of  citizens  of  the  Unit- 
ed iStates.  Crane  v.  Campbell  (1917) 
245  U.  S.  304,  62  L.  ed.  304,  38  Sup. 
Ct.  Rep.  98,  affirming  (1915)  27  Idaho, 
671,  L.R.A.1918A,  942.  151  Pac.  1006; 
Southern  Exp.  Co.  v.  Whittle  (1915) 
2  A.L.R.— 69. 


194  Ala.  406,  L.R-A..1916C,  278,  69  So. 
652;  Saddler  v.  State  (1918)  —  Ga. 
— ,  97  S.  E.  79;  Ex  parte  Zwissig 
(1919)  —  Nev.  — ,  178  Pac.  20. 

A  statute  prohibiting  the  posses- 
sion of  intoxicating  liquors  does  not 
violate  a  provision  of  the  state  Con- 
stitution which  declares  that  "all  citi- 
zens of  the  United  States,  resident  in 
this  state,  are  hereby  declared  citizens 
of  this  state;  and  it  shall  be  the  duty 
of  the  general  assembly  to  enact  such 
laws  as  will  protect  them  in  the  full 
enjoyment  of  the  rights,  privileges, 
and  immunities,  due  to  such  citizen- 
ship." Saddler  v.  State  (1918)  —  6a. 
— ,  97  S.  E.  79. 

Nor  does  a  statute  prohibiting  pos- 
session contravene  that  portion  of  the 
Constitution  of  the  United  States  (art. 
4,  §  2,  cl.  1)  which  provides  that  "the 
citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  citi- 
zens in  the  several  states,"  in  that  the 
statute  deprives  the  accused  of  "hav- 
ing intoxicating  liquors,  as  citizens  in 
other  states  are  allowed,  under  reason- 
able regulation,  to  have  the  same." 
Ibid. 

The  guaranty  of  the  Federal  Con- 
stitution of  due  process  of  law  is  not 
violated  (Crane  v.  Campbell  (U.  S.) 
and  Saddler  v.  State  (Ga.)  supra;  Ex 
parte  Zwissig,  —  Nev.  — ,  178  Pac. 
20) ;  nor  the  guaranty  of  due  process 
of  law  in  a  state  Constitution  (Jack- 
son V.  State  (1918)  —  Ga.  — ,  96  S. 
E.  1001  (see  supra  for  form  of  stat- 
ute) ;  Re  Crane  (1915)  27  Idaho*  671, 
L.R.A.1918A,  942,  151  Pac.  1006). 

A  statute  making  it  unlawful  for 
any  person  to  personally  transport  in- 
toxicating liquor  into  a  state,  or  from 
one  point  to  another  within  the  state, 
even  when  intended  for  personal  use, 
has  been  held  not  to  deprive  such  per- 
son of  his  liberties  or  privileges,  oth- 
erwise than  by  the  law  of  the  land. 
Liquor  Transp.  Cases  (1918)  140 
Tenn.  582,  205  S.  W.  423. 

The  prohibition  in  the  Federal  Con-  • 
stitution  against  a  denial  of  the  equal 
protection  of  the  laws  is  not  contra- 
vened. Saddler  v.  State  (1918)  —  Ga. 
— ,  97  S.  E.  79;  Re  Crane  (Idaho)  su- 
pra; State  V.  Phillips  (1915)  109  Miss. 
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22,  L.R.A.1915D,  580,  67  So.  661,  see 
supra;  Ex  parte  Zwissig  (1919)  — 
Nev.  — ,  178  Pac.  20. 

A  statute  making  it  unlawful  for 
any  person  to  have,  possess,  or  permit 
any  intoxicating  liquor  to  bie  in,  upon, 
or  about  any  room,  office,  building,  or 
in  any  other  place,  except  in  such  per- 
son's private  dwelling  house,  does  not 
deny  to  one  who  owns  no  private 
dwelling  house,  but  lives  in  a  hotel, 
boarding  house,  rents  a  room,  etc.,  the 
equal  protection  of  the  law.  The  stat- 
ute involved  in  this  case,  however,  is 
assumed  by  the  court  to  have'  for  its 
purpose  the  putting  into  effect  of  a 
policy  against  traffic  in  liquor.  Fitch 
v.  State  (1918)  —  Neb.  — ,  167  N.  W. 
417. 

The  inclusion  in  an  act  prohibit- 
ing the  possession  of  intoxicating 
liquor,  of  a  clause  prohibiting  the  pos- 
session of  any  "alcoholic  compound  or 
malt  or  liquors,  whether  intended  for 
beverage  purposes  or  not,  but  which 
can  be  diluted,  and  when  so  diluted 
may  be  used  as  a  beverage  and  will 
produce  intoxication,"  does  not  render 
the  statute  obnoxious  to  the  provi- 
sion of  a  state  Constitution,  which 
declares  that  protection  to  person  and 
property  is  the  paramount  duty  of  gov- 
ernment, and  shall  be  impartial  and 
complete.  Jackson  v.  State  (1918)  — 
Ga.  — ,  96  S.  E.  1001. 

In  Crane  v.  Campbell  (1917)  245  U. 
S.  304,  62  L.  ed.  304,  38  Sup.  Ct.  Rep. 
98,  the  United  States  Supreme  Court 
had  before  it  the  validity  of  the  Idaho 
statute,  prohibiting  the  possession  of 
intoxicating  liquors.  It  was  held  that 
the  statute,  in  so  far  as  it  undertook 
to  render  criminal  the  mere  possession 
of  intoxicating  liquor  for  personal  use, 
does  not  conflict  with  that  portion  of 
the  14th  Amendment  which  declares 
that  "no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or 
property  without  due  process  of  law." 
In  sustaining  the  statute,  the  court 
states:  "It  must  now  be  regarded  as 
settled  that,  on  account  of  their  well- 
known  noxious  qualities  and  the  ex- 
traordinary evils  shown  by  experience 


commonly  to  be  consequent  upon  their 
use,  a  state  has  power  absolutely  to 
prohibit  manufacture,  gift,  purchase, 
sale,  or  transportation  of  intoxicating 
liquors  within  its  borders,  without  vio- 
lating the  guaranties  of  the  14th 
Amendment.  ...  As  the  state  haa 
the  power  above  indicated  to  prohibit,, 
it  may  adopt  such  measures  as  are  rea- 
sonably appropriate  or  needful  to  ren- 
der exercise  of  that  power  effective. 
.  .  .•  And,  considering  the  notorious 
difficulties  always  attendant  upon  ef- 
forts to  suppress  traffic  in  liquor,  we 
are  unable  to  say  that  the  challenged 
inhibition  of  their  possession  was  ar- 
bitrary and  unreasonable,  or  without 
proper  relation  to  the  legitimate  legis- 
lative purpose.  We  further  think  it 
clearly  follows,  from  our  numerous  de- 
cisions upholding  prohibition  legisla- 
tion, that  the  right  to  hold  intoxicating 
liquors  for  personal  use  is  not  one  of 
those  fundamental  privileges  of  a 
citizen  of  the  United  States  which  no 
state  may  abridge."  It  seems,  there- 
fore, that  so  far  as  the  14th  Amend- 
ment to  the  Federal  Constitution  is 
concerned,  the  power  to  prohibit  the 
possession  of  intoxicating  liquor  for 
personal  use  is  settled.  The  Supreme 
Court  of  the  United  States,  in  this  de- 
cision, expressly  recognizes  that  the 
validity  of  such  legislation  under  the 
state  Constitution  is  not  ooen  for  the 
consideration  of  the  Federal  court.  It 
may  be  observed  that  the  permit  re- 
ferred to  in  the  statute  involved  in 
this  ca&e  has  relation  to  wine  or  al- 
cohol for  sacramental,  scientific,  or 
medicinal  purposes,  and  not  for  bever- 
age purposes. 

It  has  been  held  that  a  statute  re- 
stricting the  amount  that  one  may  law- 
fully have  in  his  possession  dees  not' 
violate  the  above  provisions  of  the 
14th  Amendment  of  the  Federal  Con- 
stitution, even  though  the  statute  pro- 
vides for  the  destruction  of  liquor  kept 
in  violation  thereof,  without  providing- 
for  a  hearing  before  a  judicial  tri- 
bunal. Delaney  v.  Plunkett  (1917) 
146  Ga.  647,  L.R.A.1917D,  926,  91  S.  E> 
661,  Ann.  Cas.  1917E,  686,  supra. 

That  such  a  statute  does  not  violate 
the  provisions  of  the  14th  Amendment 
to  the  Federal  Constitution  has  been 
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held,  even  thousrh'  applied  to  the  pos- 
session of  liquor  lawfully  acquired  be- 
fore the  law  went  into  effect.  O'Rear 
V.  State  (1916)  —  Ala,  App.  — ,  72  So. 
605,  supra.  Barbour  v.  State  (re-  ■ 
ported  herewith)  post,  1095,  afSrmed 
by  the  United  States  Supreme  Court 
(U.  S.  Adv.  Ops.  1918-19,  p.  393),  249 
U.  S.  — ,  63  L.  ed.  — ,  89  Sup.  Ct.  Rep. 
— .  Nor  does  it  violate  §§  1  and  35  of 
the  Alabama  Constitution.  O'Rear  v. 
State  (Ala.)  supra. 

A  statute  prohibiting  possession 
does  not  contravene  a  provision  that 
"the  enumeration  In  the  Constitution 
of  certain  rights  shall  not  be  con- 
strued to  deny  or  disparage  others  re- 
tained by  the  people."  Saddler  v. 
State  (Ga.)  supra. 

A  statute  prohibiting  the  possession 
of  intoxicating  liquor  does  not  violate 
a  provision  of  a  state  Constitution  that 
"the  enumeration  of  rights  herein  con- 
tained as  a  part  of  this  Constitution 
shall  not  be  construed  to  deny  to  the 
people  any  inherent  rights  which  they 
have  hitherto  enjoyed."    Ibid. 

A  statute  prohibiting  the  possession 
of  intoxicating  liquors  does  not  con- 
travene a  provision  of  a  state  Constitu- 
tion that  "the  general  assembly  shall 
have  power  to  make  all  laws  and  or- 
dinances consistent  with  this  Consti- 
tution, and  not  repugnant  to  the  Con- 
stitution of  the  United  States,  which 
they  shall  deem  necessary  and  proper 
for  the  welfare  of  the  state."    Ibid. 

A  statute  prohibiting  the  possession 
of  intoxicating  liquor  is  not  contrary 
to  a  provision  of  a  state  Constitution 
that  "all  rights,  privileges,  and  im- 
munities which  may  have  been  vested 
in  or  accrued  to,  any  person  or  persons 
or  corporation  in  his,  her  or  their  own 
right,  or  in  any  fiduciary  capacity  un- 
der and  in  virtue  of  any  act  of  the  gen- 
eral assembly,  or  any  judgment,  de- 
cree, or  order,  or  other  proceeding  of 
any  court  of  competent  jurisdiction  in 
this  state,  heretofore  rendered,  shall 
be  held  inviolate  by  all  courts  before 
which  they  may  be  brought  in  question 
unless  attacked  for  fraud."    Ibid. 

A  statute  limiting  the  amount  of  in- 
toxicating liquor  a  citizen  may  receive 
in  dry  territory  is  not  void  for  unrea- 
sonableness.    Southern    Exp.    Co.    v. 


Whittle   (1916)   194  Ala.  406,  L.R.A. 
1916C,  278,  69  So.  652. 

III.  Theofy   that   possession   oannot   Tte 
prohibited. 

According  to  other  authorities,  pos- 
session of  intoxicants,  or  of  more  than 
a  limited  quantity  thereof,  cannot  be 
prohibited.  Re  Luera  (1915)  28  Cal 
App.  185,  152  Pac.  738;  State  ex  rel. 
Frances  v.  Moran  (reported  here- 
with) ante,  1068;  Com.  v.  Campbell 
(1909)  133  Ky.  50,  24  L.R.A.(N.S.) 
172,  117  S.  W.  383,  19  Ann.  Cas".  159; 
Com.  V.  Smith  (1915)  163  Ky.  227, 
L.R.A.1915D,  172,  173  S.  W.  340;  Bar- 
ber V.  Com.  (1918)  —  Ky.  — ,  206  S.  W. 
290  (statute  made  it  unlawful  to  bring 
intoxicating  liquor  into,  or  distribute 
it  in,  prohibition  territory).  Ex  parte 
Wilson  (1911)  6  Okla.  Crim.  Rep.  457, 
119  Pac.  596;  Flowers  v.  State  (1913) 
8  Okla.  Crim.  Rep.  502, 129  Pac.  81 ;  Ex 
parte  Brown  (1897)  38  Tex.  Crim.  Rep. 
295,  70  Am.  St.  Rep.  743,  42  S.  W.  554; 
State  V.  Oilman  (1886)  33  W.  Va.  146, 
6  L.R.A.  847, 10  S.  E.  283  (statute  pro- 
vided that  no  person  without  a  state 
license  should  "keep  in  his  possession 
for  another,  spirituous  liquors").  The 
statute  involved  in  Com.  v.  Smith 
(1915)  163  Ky.  227|»  L.RJ^.1915D,  172, 
173  S.  W.  340,  made  it  unlawful  "for 
any  person  to  keep,  store,  or  possess 
any  such  liquors  in  any  room,  build- 
ing or  structure,  other  than  the  pri- 
vate residence  of  such  person,  and 
which  is  not  used  as  a  place  of  public 
resort." 

\  statute  forbidding  one,  under  pen- 
alty, to  carry  into  a  county  where  the 
sale  of  intoxicating  liquor  is  prohib- 
ited, more  than  a  half  gallon  of  such 
liquor  in  any  one  day,  has  been  held  to 
deprive  him  of  his  constitutional  prop- 
er^ rights,  in  case  he  has  no  intent  to 
sell  it.  State  v.  Williams  (1908)  146 
N.  C  618,  17  L.R.A.(N.S.)  299,  61  S. 
E.  61, 14  Ann.  Cas.  562.  In  the  earlier . 
North  Carolina  case  of  State  v.  Mcln- 
tyre  (1905)  139  N.  C.  599,  52  S.  E.  6», 
a  doubt  was  expressed  as  to  the  power 
of  the  legislature  to  make  the  mere 
ownership  or  possession  of  a  given 
amount  of  whisky,  in  itself,  a  crime, 
and  it  is  stated  that  only  in  the  rarest 
instances  can  the  police  power  be 
called  on  to  regulate  or  control  the 
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conduct  of  individuals  in  the  privacy 
of  their  own  homes,  or  when  not  in- 
volving any  relationship  to  others,  or 
to  the  public.  The  power  of  the  legis- 
lature in  this  regard,  however,  was  not 
decided  in  that  case.  The  late  deci- 
sions in  this  state  clearly  sustain  the 
power  of  the'  legislature  to  prohibit 
possession.  In  the  late  North  Carolina 
case  of  State  v.  Carpenter  (19ip  178 
N.  C.  767,  92  S.  E.  873,  some  doubt  is 
thrown  upon  the  inference  of  the  earli- 
er decisions  as  to  the  power  of  the  leg- 
islature in  prohibiting  the  possession 
of  intoxicating  liquors.  In  the  Carpen- 
ter Case,  a  statute  making  it  unlawful 
"for  any  person,  firm  or  corporation  at 
any  one  time,  or  in  any  one  package  to 
receive  at  a  point  within  the  state  of 
North  Carolina  for  his  or  her  use  or 
for  the  use  of  any  person,  firm,  or  cor- 
poration, or  for  any  other  purpose,  any 
spirituous  or  vinous  liquors  or  in* 
toxicating  bitters  in  a  quantity  great- 
er than  one  quart,  or  any  malt  liquors 
in  a  quantity  greater  than  five  gal- 
lons," was  sustained  as  constitutional, 
in  the  case  of  the  prosecution  of  one 
who  admitted  that  he  bought  a  glass 
jug  containing  1  gallon  of  whisky,  and 
also  4  quarts  in  separate  bottles,  from 
a  man  who  was  dnving  an  automobile 
in  the  state,  and  that  it  was  there  de- 
livered to  and  received  by  him  and  put 
in  his  buggy,  and  found  in  his  posses- 
sion by  the  officers.  The  court  refers 
to  State  v.  Williams  (N.  C.)  supra,  and 

-  says  that  that  case  is  not  in  point;  that 
it  must  be  remembered  that  the  de- 
fendant in  the  Carpenter  Case -re- 
ceived the  liquor  from  an  unlicensed 
dealer,  or  an  .unlawful  vendor  of  it. 
In  Glenn  v.  Southern  Exp.  Co.  (1916) 
170  N.  C.  286,  L.R.A.1918B,  488,  87  S, 
E,  186,  the  police  power  was  held  to 
extend  to  forbidding  a  citizen  to  re- 
ceive for  his  individual  use  more  than 
1  quart  of  intoxicating  liquor  within  a 

*  period  of  fifteen  days.  A  petition  for 
writ  of  error  to  this  case  was  dis- 
missed by  the  Supreme  Court  of  the 
United  States  (1917)  245  U.  &  679,  62 
L.  ed.  543,  38  Sup.  Ct.  Rep.  133. 

It  has  been  held  that  possession  of 
more  than  a  stated  quantity  in  certain 
places  cannot  be  prohibited.  A  statute 
making  it  unlawful  "for  any  person  to 


have  or  keep  in  excess  of  one  quart  of 
spirituous,  vinous,  fermented  or  majt 
liquors  or  any  imitation  thereof  or 
substitute  therefor  or  in  any  manner 
.  permit  any  other  person  to  have  or 
keep  any  spirituous,  vinous,  fermented 
or  malt  liquors,  or  any  imitation  there- 
of or  substitute  therefor;  or  any 
liquors  or  compounds  of  any  kind  or 
description  whatsoever  .  .  .  upon, 
in,  or  about  his  place  of  business,  or 
any  place  of  amusement  or  recreation, 
or  any  public  resort,  or  any  club  room, 
whether  such  liquors  be  intended  for 
personal  use  of  the  person  so  having 
and  keeping  the  same  or  not,"  was  held 
unconstitutional  in  Ex  parte  Wilson 
(1911)  6  Okla.  Crim.  Rep.  451, 119  Pac. 
596.  Followed  in  Flowers  v.  State 
(1918)  8  Okla.  Crim.  Rep.  502.  129 
Pac.  81. 

The  keeping  of  liquor  in  possession 
does  not,  according  to  these  author- 
ities, produce  or  threaten  to  produce 
any  harm  to  the  public.  The  police 
power  under  which  such  legislation  is 
ordinarily  sought  to  be  sustained  does 
not,  therefore,  authorize  it.  Oom.  v. 
Campbell  (1909)  133  Ky.  50,  24  L.RJL 
(N.S.)  172, 117  S.  W.  383,  19  Ann.  Cas. 
159;  Com.  v.  Smith  (1916)  163  Ky.  227, 
L.RJ^.1915D,  172,  173  S.  W.  340;  Bar- 
ber V.  Com.  (1918)  —  Ky.  — ,  206  S.  W. 
290;  Ex  parte  Wilson  (Okla.)  supra. 
The  police  power  of  the  Kentucky  leg- 
islature, with  reference  to  the  regula- 
tion of  intoxicating  liquors,  is  stated 
by  the  court  of  that  state  to  be 
limited.  In  Com.  v.  Campbell  (Ky.) 
supra,  the  Kentucky  court  points  out 
that  the  Constitution  of  that  state  lim- 
its the  power  of  the  legislature  with 
reference  to  intoxicating  liquors,  in 
that  it  may  submit  general  laws  to  the 
people  as  to  whether  or- not  any  given 
dis^ict  shall  prohibit  the  sale  or  giv- 
ing away  of  intoxicating  liquor,  and 
from  this  provision  it  is  argued  that  it 
cannot  be  "contended  with  any  show 
of  reason  that  the  framera  of  the  Con- 
stitution intended  to  leave  the  ques- 
tion of  the  retailing  of  liquor  in  a 
given  district  to  a  vote  of  the  majority 
of  the  qualified  voters  in  the  district^ 
and  yet  leave  it  in  the  power  of  the 
legislature,  upon  its  own  motion,  to 
prohibit  the  possession  of  liquor  by 
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the!  citizen."  The  court  further  Argues 
tiiat  if  the  legislature  cannot  prohibit 
the  sale  of  liquor  by  retail  in  any 
county,  town,  or  district  of  the  state, 
without  a  vote  of  the  inhabitants 
thereof,  the  taking  away  of  the  pow- 
er from  the  legislature  to  regulate  the 
retailing  of  liquor  would  have  been  a 
vain  thing  if  the  legislature  possessed 
the  greater  poWer  of  prohibiting  the 
citizen  even  from  possessing  liquor, 
or  using  it  for  his  own  benefit  or  com- 
fort. In  Barber  y.  Com.  <191'8)  — 
Ky.  —  206  S.  W.  290,  supra,  the  court, 
in  Tieferriiig  to  the  earlier  Kentucky 
cases,  states :  "If  will  be  observed 
that  these  cases  proceed  upon  the 
theory  that  the  provision's  of  our  Con- 
stitution granting  to  the  legislature 
specific  powers  respecting  intoxicating 
liquors  are  exclusive,  and  constitute  a 
limitation  on  the  police  power  of  that 
body."  And  the  court  in  that  case, 
after  referring  to  decisions  in  other 
states  in  which  the  legislature  is  held 
to  have  the  power  to  prohibit  the  pos- 
session of  intoxicating  liquors,  states 
that  it  does  not  appear  "that  their 
police  power  is  limited  by  constitution- 
al provisions  similar  to  ours." 

In  some  cases  dealing  with  munici- 
pal ordinances,  the  court  has  ex- 
pressed an  opinion  that  the  police 
power  does  not  extend  to  a  prohibition 
of  the  possession  of  intoxicating 
liquors,  irrespective  of  any  intention 
to  traffic  therein.  Bessemer  v.  Eidge 
(1909)  162  Ala.  201,  50  So.  270;  Eidg0 
V.  Bessemer  (1909)  164  Ala.  599,  26 
L.R.A.(N.S.)  394,  51  So.  246;  Re  Luera 
(1915)  28  Cal.  App.  185,  152  Pac.  748; 
Cortland  v.  Larson  (1916)  273  111.  602, 
L.R.A.1917A,  314,  113  N.  E.  51,  Ann. 
Cas.  1916E,  775;  Com.  v.  Campbell 
(1909)  133  Ky.  50,  24  L.R.A.(N.S.) 
172,  117  S.  W.  388,  19  Ann.  Cas.  159 
(municipal  ordinance  prohibited  the 
bringing  in  or  distribution  of  intox- 
icating liquors).  Heisembrittle  v. 
Charleston  (1842)  2  McMull.  L.  (S. 
C.)  233.  For  example,  the  Kentucky 
court  of  appeals  in  Com.  v.  Campbell 
(Ky.)  supra,  a  case  dealing  with  a  mu- 
nicipal ordinance,  states:  "We  are 
confronted,  therefore,  with  the  propo- 
sition as  to  whether  or  not,  in  this 
state,  it  is  competent,  under  the  police 


power,  for  any  legislative  body  to  pr<»- 
hibit  the  possession  or  use  of  liquor  by 
one  for  his  own  necessity  or  comfort. 
Broadly  stated,  the  question  before  us 
is,  whether  or  not  it  is  competent  for 
the  legislature  to  prohibit  a  citizen 
from  having  in  his  own  possession 
spirituous  liquors  for  his  own  use." 
It  is  assumed  in  this  case  that  the 
municipal  council  was'  clothed  with  all 
the  authority  to  enforce  what  is  called 
tlie  police  power,  which  the  general  as- 
sembly possessed; 

But  in  at  least  one  of  the  jurisdic- 
tions represented  above,  —  Alabama, 
—  an  opposite  view  was  taken  when 
the  question  was  presented  uftder  a 
statute.  See  Southern  Exp.  Co.  v. 
Whittle  (1915)  194  Ala.  406,  L.R.A. 
1916C,  278,  69  So.  652,  supra,  II.  a. 

The  power  of  a  municipality  to  pro- 
hibit possession  of  intoxicating  liquor 
for  personal  use,  ot  irrespective  of  any 
intention  to  traffic  therein,  is  depend- 
ent upon  the  charter  power  of  such 
municipality.  Unless  this  charter 
power  is  very  broad,  there  is  no  sim- 
ilarity in  the  question  as  presented 
with  reference  to  a  municipality,  and 
that  relating  to  the  power  of  the  legis- 
lature. While  some  cases  dealing 
with  the  charter  power  have  been  in- 
cluded herein,  no  attempt  has  been 
made  to  present  an  exhaustive  list 
thereof.  Thus,  it  has  been  held  that  a 
municipal  ordinance  making  illegal 
the  possession  of  intoxicating  liquor 
within  the  city,  without  any  intention 
of  selling  therein,  is  not  warranted,  by 
authority  to  declare  the  selling,  giving 
away,  or  the  keeping  on  hand  for  sale- 
of  such  liquor  a  nuisance.  Sullivan 
V.  Oneida  (1871)  61  111.  242.  It  has 
been  held  that  a  municipal  corpora- 
tion has  not,  under  its  general  power 
to  improve  the  morals,  order,  and  com- 
fort of  its  inhabitants,  authority  to 
make  unlawful  the  keeping  in  storage 
or  deposit  of  intoxicating  liquors,  in 
or  at  any  place  where  any  drinks  or 
beverages  are  kept  for  sale,  although 
the  sale  of  such  liquors  is  prohibited 
by  state  laws.  Eidge  v.  Bessemer 
(1909)  164  Ala.  599,  26  L.R.A.(N.S.) 
394,  51  So.  246.  In  Bessemer  v.  Eidge 
(1909)  162  Ala.  201,  50  So.  270,  a  mu- 
nicipal ordinance  which  attempted  to 
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prohibit  the  keeping  of  any  iotoxicat- 
ins:  liquors  in  any  house,  public  or 
private,  where  people  resort,  for  law- 
ful or  unlawful  purposes,  and  then 
provided  for  the  seizure  and  confisca- 
tion of  such  liquors,  as  well  as  for  the 
arrest  of  persons  suspected  of  violat- 
ing such  ordinance,  with  or  without 
warrant,  is  held  invalid.  Mayfield,  J., 
who  rendered  the  opinion,  states  that 
such  an. ordinance  probably  exceeded 
the  power  of  the  legislature  itself;  but 
this  statement  is  not  concurred  in  by 
all  of  the  judges  who  concur  in  the  de- 
cision. A  municipal  corporation  can- 
not, under  charter  power  to  license, 
regulate,  and  prohibit  the  selling  of  in- 
toxicating liquors  within  the  corporate 
limits,  and  the  further  power  to  reg- 
ulate the  police  of  the  town,  prohibit 
the  receipt  and  possession  of  intoxicat- 
ing liquor  by  club  members,  for  their 
personal  use  at  the  club.  Cortland  v. 
Larson  (1916)  273  IIL  602,  L.R.A. 
1917A,  314,  113  N.  E.  51,  Ann.  Cas. 
1916E,  775.  The  power  of  a  munici- 
pality to  prohibit  the  keeping  of  intox- 
icating liquor  in  a  club  was  denied  in 
Wright  V.  Macon  (1908)  5  Ga.  App. 
750,  64  S.  E.  807,  where  the  state  had 
recognized  the  right  of  a  club  to  keep 
such  liquors.  An  ordinance  prohibit- 
ing the  storing  and  keeping  possession 
within  the  town  of  any  intoxicating 
liquors,  except  as  was  provided  by  a 
law  regulating  the  sale  of  liquors  by 
dispensaries,  was  sustained  in  Easley 
V.  Pegg  (1901)  63  S.  C.  98,  41  S.  E.  18, 
as  against  the  objection  that  it  was 
void  because  inconsistent  with  and 
contrary  to  the  Dispensary  Act  of  the 
state.  An  ordinance  making  it  un- 
lawful for  any  person  who  is  "keeper, 
owner,  lessee,  manager,  inmate,  em- 
ployee, hireling,  or  watcher  of  a  house 
of  prostitution  or  assignation  (or  any 
house  where  a  prostitute  lives),  or 
who  is  an  habitual  visitor  thereto,  or 
who  loafs  around  such  place  or  places, 
to  keep  or  have  intoxicating  liquors  in 
such  house  in  any  quantity  whatever, 
or  for  any  purpose  whatever,  except 
on  a  physician's  prescription  for 
medicinal  purposes,"  has  been  held  to 
be  beyond  the  power  of  a  municipality 
to  enact.  Shreveport  v.  Hill  (1914) 
134  La.  352,  64  So.   137,  Ann.  Cas. 


1916A,  283.  It  in  ateted  that  the  state 
had  not  made  it  a  crime  to  have  intox- 
icating liquor  in  possession,  or  for 
personal  use,  and  that,  although  in  the 
parish  in  which  the  municipality  was 
situated  it  appeared  that  it  had  .been 
decided,  under  a  local  option  statute, 
to  withhold  licenses  from  drinking  sa- 
loons and  to  prohibit  the  sale  of  intox- 
icating liquors,  this  vote  did  not  make 
and  could  not  have  made  the  posses- 
sion of  intoxicating  liquors  for  every 
purpose  a  crime.  It  is  further  stated 
that  the  ordinance  was  beyond  the 
terms  of  any  state  statute,  in  that  it 
interfered  with  personal  liberty;  that 
although  houses  of  prostitution  may 
be  regulated,  and  may  be  closed  by 
the  council,  yet  the  property  of  the 
keepers  may  not  be  confiscated,  and 
their  personal  liberty  interfered  with, 
so  long  as  they  and  their  property  are 
not  inimical  to  the  public  safety. 

In  Selma  v.  Brewer  (1908)  9  CaL 
App.  70,  98  Pac.  61,  a  municipal  oi^ 
dinance,  which,  according  to  its 
terms,  made  the  keeping,  possessing, 
or  storing  of  intoxicating  liquors  un- 
lawful, without  reference  to  the  dispo- 
sition to  be  made  of  them  by  the  keep- 
er or  possessor,  was  interpreted  by  the 
court  as  intended  only  to  prevent  the 
storing  or  possessing  of  such  liquor 
with  a  view  of  engaging  in  the  retail 
traffic  therein.  The  decision  in  the 
case,  therefore,  presents,  no  authority 
on  the  present  question. 

IV.  Poasession  of  interstate  ahipments. 

It  was  previously  held  that  the  pos- 
session of  interstate  shipments  of  in- 
toxicating liquors  is  within  the  pro- 
tection of  the  interstate  commerce 
clause  of  the  Federal  Constitution. 
Scott  V.  Donald  (1896)  165  U.  S.  58,  41 
L.  ed.  632, 17  Sup.  Ct.  Rep.  265;  Vance 

V.  W.  A.  Vandercook  Co.  (1897)  170 
U.  S.  438,  42  L.  ed.  1100,  18  Sup.  Ct. 
Rep.  674;  State  v.  Holleyman  (1898) 
55  S.  C.  207,  46  L.R.A.  567,  31  S.  E.  362, 
33  S.  E.  366;  Stote  v.  McGee  (1898) 
55  S.  C.  247,  74  Am.  St  Rep.  741,  33  a 
£.  353.  It  has  been  held  that  the  pos- 
session of  liquor  by  an  interstate  pas- 
senger, not  in  excess  of  what  was  rea- 
sonably necessary  for  his  personal  use 
and  comfort  while  on  the  journey,  is 
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protected  as  personal  baggage  under 
the  commerce  clause  of  the  Constitu- 
tion. Howard  v.  State  (1916)  —  Ala. 
App.  — ,  73  So.  659.  Since  the  enact- 
ment of  the  Webb-Eenyon  Law  and 
the  Reed  amendment,  interstate  ship- 


ments of  intoxicating  liquor  are  no 
longer  protected  by  the  interstate  com- 
merce clause,  where  intended  to  be 
possessed  by  the  consignee  in  prohibi- 
tion territory,  in  violation  of  law. 

W.  A.  E. 


ANDREW  D.  BARBOUR,  Plff.  in  Err., 

V. 

STATE  OF  GEORGIA. 

G«oiyl«  attpretne  Court -'Aprtl  10,  1917, 
(146  Ga.  667,  92  S.  E.  70.)    ' 

bttozicatins  liquor  —  impairfngr  proper]ty  value. 

1.  Intoxicating  liquors  being  subject  to  the  police  power  of  a  state,  even 
when  such  liquors  are  acquired  legally  they  are  taken  with  their  inherent 
infirmities,  and  subject  to  such  legislation  as  the  state  may  enact  under  its 
police  power.  The  legislation,  as  an  incident  to  the  main  purpose,  may 
impair  the  property  value  of  the  liquor  or  destroy  it  altogether,  when  such 
incidental  result  is  necessary  to  the  main  purpose  and  enforcement  of  the 
law.  The  act  of  the  general  assembly  which  forbids  the  possession  of  more 
than  a  specified  amount  of  intoxicating  liquor  at  one  time  applies  alike  to 
that  which  was  acquired  before  and  after  May  1,  1916,  and  'is  not  uncon- 
stitutional for  any  of  the  reasons  assigned. 

[See  note  on  this  question  beginning  on  page  1098.] 

Appeal  —  groonds  for  new  trial. 

2.  Grounds  of  a  motion  for  a  new 
trial,  not  approved  by  the  trial  judge, 

Headnotes  by  Go^bert,  J. 


cannot  be  considered, 
warranted  the  verdict. 


The  evidence 


(Fish,  Ch.  J.,  and  Atkinson,  J.,  dissent  in  part.) 


Eeiror  to  the  City  Court  of  Savannah  to  review  a  judgment  overruling 
defendant's  motions  for  new  trial  and  in  arrest  of  judgment,  convicting 
him  of  having  in  his  possession  at  one  time  more  than  1  gallon  of  vinous 
liquor,  in  violation  of  the  Prohibition  Law.    Affirmed. 


Statement  by  Gilbert,  J. 

Andrew  D.  Barbour  was  con- 
victed in  the  city  court  of  Savannah 
on  an  accusation  chargring  him  with 
a  violation  of  the  prohibition  law. 
The  accusation  contained  six  counts. 
The  defendant  was  found  guilty  on 
the  fourth  count:  He  filed  a  motion 
for  a  new  trial,  and  a  motion  in  ar- 
rest of  judgment  Both  motions 
were  overruled,  and  he  excepted. 
The  fourth  count  charged  him  with 
having  in  his  possession  at  one  time 
more  than  1  gallon  of  vinous  liquor. 


Mr.  Robert 
tiff  in  error. 

Mr.  Walter 
State. 


Colding  for  plain- 
Hartridge  for  the 


Gilbert,  J.,  delivered  the  opinion 
of  tlie  court: 

1.  Among  the  provisions  of  the 
prohibition  law  enacted  at  the  ex- 
traordinary session  of  the  general 
assembly  in  1915  (Acts  [Ex.  Sess.] 
1915,  p.  90),  which  became  effective 
on  May  1,  1916,  was  that  which 
forbids  any  person  to  have  in  his 
possession  at.  any  one  time  more 
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than  1  gallon  of  vinous  liquors.  It 
was  for  a  violation  of  this  provision 
of  the  law  that  the  plaintiff  in  error 
Was  sentenced.  He  insists  that  he 
possessed  the  wine  prior  to  May 
1st';  that,  having  acquired  the  wine 
when  it  was  lawful  to  do  so,  and  be- 
fore his  property  rights  were  af- 
fected by  the  law,  his  possession 
was  not  a  violation  of  the  act ;  and 
that  to  consider  the  law  as  apply- 
ing to  liquor  in  possession  before 
the  law  became  effective  would  be 
to  give  to  if  a  construction  repug- 
nant to  the  Constitution  of  Georgia 
(Civ.  Code,  §  6358),  and  to  the  14th 
Amendment  of  the  Constitution  of 
the  United  States.  That  this  con- 
tention is  unsound  we  entertain  no 
shadow  of  a  doubt.  Intoxicating 
liquors  are  peculiarly,  beyond  all 
cavil,  the  subject  of  police  power 
of  the  state,  and  their  inherent  evil 
qualities  are  so  well  recognized  as 
to  form  an  unquestioned  basis  for 
such  exercise  of  power.  We  will 
therefore  not  consume  space  for  the 
citation  of  authorities  on  this  point. 
The  exercise  of  this  power  by  leg- 
islatures, as  well  as  the  adjudica- 
tions of  the  courts,  has  been  pro- 
gressive toward  the  complete  out- 
lawing of  intoxicating  liquors.  The 
present  nearly  harmonious  view  of 
the  question  did  not  always  pre- 
vail. There  was  a  time  when  many 
things  now  forbidden  by  law,  be- 
cause harmful  to  the  public  morals, 
were  permitted  to  flourish  without 
let  or  hindrance.  Lotteries,  bucket 
shops,  and  numerous  other  activi- 
ties, as  well  as  barrooms,  were  con- 
sidered legitimate.  Few  will  now 
be  found  to  defend  any  of  these. 
The  dangerous  character  of  alco- 
holic liquors  is,  universally  recog- 
nized by  the  courts.  The  fact  that 
it  is  an  article  fraught  with  such 
dangerous  perils  to  the  morals, 
good  order,  health,  and  safety  of 
the  people  places  it  upon  a  different 
plane  from  that  of  other  kinds  of 
business.  It  is  well  settled  that,  in 
legislating  in  behalf  of  the  public 
morals,  health,  and  safety,  the  state, 
by  reason  of  its  police  power,  may 
enact  laws  which  incidentally  im- 


pair property  value  (Mugler  v. 
Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  27S) ,  or  destroy 
it  altogether  (Cureton  v.  State,  135 
etL.  860,  49  L.R.A.  (N.S.)  182,  70 
S.  E.  382?  Southern  Exp.  Co.  v. 
Whittle,  194  Ala.  406,  L.R.A.  1916C, 
278,  69  So.  652;  Glenn  v.  Southern 
Exp.  Co.  170  N.  C.  286,  L.R.A. 
1918B,  438, 87  S.  E.  136;  Preston  v. 
Drew,  33  Me.  558,  54  Am.  Dec.  639; 
Patsone  v.  Pennsylvania,  232  U.  S. 
138,  56  I«  ed.  539,  34  Sup.  Ct.  Rep. 
281 ;  New  York  ex  rel.  Silz  v.  Hes- 
terberg,  211  U.  9. 31,  53  L.  ed.  75, 29 
Sup.  Ct.  Rep..  10).  It  is  true  that 
the  Constitution  declares:  "Protec- 
tion to  person,  and  property  is  the 
paramount  duty  of  government;** 
but  it  should  be  noted  that  protec- 
tion to  person  comes  first,  and  also 
that  in  the  very  first  article  of  the 
Bill  of  Rights  it  is  written;  "All 
government  ...  is  instituted 
solely  for  the  good  of  the  whole." 

The  police  power  of  ihe  states, 
touching  the  health,  morals,  prop- 
erty, peace,  good  order,  and  dignity 
of  the  people,  is  essential  to  the  ex- 
istence and  prosperity  of  the  states ; 
and  this  power  has  never  been  dele- 
gated to  the  Federal  government, 
nor  restrained  by  the  Constitution 
of  the  United  States.  Barbier  v. 
Connolly,  113  U.  S.  27,  28  L.  ed. 
923,  5  Sup.  Ct.  Rep.  357 ;  Re  Rahrer, 
140  U.  S.  545,  36  L.  ed.  572,  11  Sup. 
Ct.  Rep.  865;  United  States  v.  E.  C. 
Knight  Co.  156  U.  S.  1,  39  L.  ed. 
325',  15  Sup.  Ct.  Rep.  249. 

The  impairment  of  properly 
value  or  destruction  is  not  the  pri- 
mary object,  but  is  permitted  be- 
cause it  is  a  necessary  incident  to 
the  main  purpose,  tntoxicating' 
liquors  being  subject  to  the  police 
power  of  the  state,  they  are,  even 
when  lawfully  acquired,  taken  with 
their  inherent  infirmities,  and  sub- 
ject to  such  legislation  as  may  there- 
after be  enacted  within  the  police 
powers  of  the  state.  "The  ultimate 
purpose  and  end  of  prohibition  is 
to  prevent  the  use  of  liquor  as  a 
beverage.  This  ultimate  end  is  ap- 
proached step  by  step,  and  when 
the    preponderant    and   prevailinsr 
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morality  of  the  nation  believes  that 
the  public  welfare  demands  the 
final  step,  the  way  will  be  found  to 
accomplish  the  end."  State  v.  Phil- 
lips, 109  Miss.  22,  L.R.A.1915D,  580, 
67  So.  651.  Asa  mieans  of  prevent- 
ing the  use  of  liquor  as  a  beverage, 
the  state  has  the  power,  it  is  uni- 
versally admitted,  to  prohibit  traffic 
in  intoxicating  liquors,  and  this 
power  would  be  futile  unless  there 
was  also  full  power  to  make  it  ef- 
fective. Since  tiie  state  has  the 
power  to  prohibit  the  manufacture 
and  sale,  it  also  has  the  power,  as 
an  incident  to  the  right,  to  restrain 
the  means  by  which  intoxicating 
liquors  for  personal  use  can  be  ob- 
tained. Clark  Distilling  Co.  v. 
Western  Maryland  R.  Co.  242  U.  S. 
311,  320,  61  L.  ed.  326,  335,  37  Sup. 
Ct.  Rep.  180.  It  follows  as  an 
irresistible  conclusion  that  likewise 
the  state  may  con- 
lu-o^TmpSir.     stitutionally       pro- 

iliinjr*"*'"'        ^^^^^  ^^  possession 
of  intoxicating  liq- 
uors, as  an   incident  to  the  main 
purpose. 

The  act  in  question  became  ef- 
fective many  months  after  its  pas- 
sage and  approval  by  the  governor. 
Notwithstanding  this  fact,  it  is  in- 
sisted that  its  provisions  do  not  ap- 
ply to  liquors  in  possession  at  the 
time  it  became  effective.  If  this 
were  true,  the  beneficent  effects  of 
the  legislation  would  be  a  negligible 
quantity.  If  intoxicating  liquors  in 
possession  of  persons  in  Georgia  at 
the  time  were  not  affected  by  the 
law,  surely  such  liquor  stored  in 
other  states,  but  owned  by  citizens 
■  of  Georgia,  would  not  be  affected. 
To  follow  this  reasoning  would  lead 
us  to  the  inevitable  result  that  no 
liquor  in  existence  prior  to  May  1, 
1916.  upon  the  inhabited  globe, 
would  be  affected  by  the  legislation, 
and  hence,  if  found  in  possession 
after  May  1,  1916,  such  possession 
would  not  be  made  illegal  by  the  act. 
It  requires  no  argximent  to  those 
who  are  familiar  with  the  ingenuity 
of  persons  who  desire  to  traffic  in 
intoxicating  liquors,  to  demonstrate 
tiiat,  under  such  a  construction,  the 
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'most  stringent  prohibitory  laws 
conceivable  would  become  a  matter 
of  jest.  Dealers  in  alcoholic  liquors 
have  never  been  known  to  be  over- 
nice  and  delicate  in  adhering  to 
the  strict  letter  of  the  law.  For  the 
reasons  above  stated,  the  state  may 
not  only  limit  the  quantity  of  liquor 
a  person  may  possess,  but  it  may 
forbid  him  to  possess  any  at  all, 
whether  acquired  before  the  law  be- 
came effective,  or  afterward,  this 
power  being  a  necessary  incident  to 
the  main  purpose  of  the  legislation, 
and  to  the  enforcement  of  the  law. 
All  provisions  of  this  law  are  inci- 
dental to  the  main  pujrpose.  Ovyrvgrj 
ship  and  property  rights  are  dis-' 
tinct  from  the  matter  of  possession. 
But  neither  ownership,  nor  prop- 
erty rights,  nor  possession,  will  be 
permitted  to  hinder  the  operation 
of  laws  enacted  for  the  public  wel-* 
fare.  Man  possesses  no  right  under 
the  laws  or  Constitutions,  state  or 
Federal,  which  is  not  subservient 
to  the  public  welfare.  The  public, 
through  its  proper  channels,  may 
commandeer  a  proportion  of  his 
property  or  his  income  for  the  sup- 
port of  the  government.  At  his 
death  it  may  subject  to  the  public 
use  a  portion  of  his  estate;  and, 
when  necessary  for  the  public  de- 
fense in  times  of  war,  it  may  con- 
script such  citizens  as  are  required, 
and  expend  their  very  lifeblood 
that  the  state  may  live.  Under  the 
police  power  it  may  slaughter  dis- 
eased cattle;  it  may  destroy  un- 
wholesome food ;  it  may  compel  vac- 
cination; it  may  confine  the  insane 
or  those  afflicted  with  contagious 
disease;  suppress  obscene  publica- 
tions and  houses  of  ill  fame  (Law- 
ton  V.  Steele,  152  U.  S.  133,  38  L. 
ed.  385,  14  Sup.  Ct.  Rep.  499),  and 
require  sanitary  conditions  in  the 
homes  and  premises  of  citizens, 
even  against  their  will.  It  would  be 
preposterous,  then,  to  deny  the 
I)ower  of  the  state  to  forbid  the 
possession  by  its  citizens  of  that 
which  is  destructive  of  the  public 
welfare,  or  its  right  to  destroy  en- 
tirely such  baneful  products,  when 
necessary  to  protect  the  morals,  the 
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health,  and  the  safely  of  the  public. 
As  was  said  by  Chief  Justice  Shaw 
in  Ck)m.  v.  Alger,  7  Cush.  53 :  "All 
property  in  this  commonwealth 
.  .  .  is  .  .  .  held  subject  to 
those  general  regulations  which  are 
necessary  to  the  common  good  and 
general  welfare." 

In  Reg.  V.  Vine,  L.  R.  10  Q.  B. 
195,  44  L.  J.  Mag.  Cas.  N.  S.  60,  31 
L.  T.  N.  S.  842,  23  Week.  Rep.  649, 
13  Cox,  C.  C.  43,  where  the  question 
was  whether  the  enactment,  that 
"every  person  convicted  of  felony 
shall  forever  be  disqualified  from 
selling  spirits  by  retail,"  affected  a 
person  convicted  of  felony  before 
the  passage  of  the  act,  Cockbum, 
Ch.  J.,  speaking  for  the  court,  said 
that  it  did  affect  him,  and  rendered 
his  license  void.  Every  member  of 
society  impliedly  assents  that  his 
own  individual  welfare,  his  prop- 
erty, his  liberty,  and  his  life  shall 
yield  to  the  welfare  of  the  commu- 
nity, and,  if  necessary,  shall  be  sac- 
rificed to  the  public  good.  "Salus 
populi  suprema  lex."  We  hold, 
therefore,  that  the  law  is  not  ret- 
roactive, nor  is  it  repugnant  to  the 
Constitution  of  Georgia,  nor  to  the 
Constitution  of  the  United  States 
for  any  of  the  reasons  assigned. 
Delaney  v.  Plunkett,  146  Ga.  547, 
L.R.A.  1917D,  926,  91  S.  E.  561, 
Ann.  Cas.  1917E,  685. 

2.  All  other  assignments  of  error 
have  been  decided  adversely  to  the 
contentions  of  the  plaintiff  in  error, 
in  Delaney  v.  Plunkett,  supra,  and 
in  Bunger  v.  State,  146  Ga.  672,  92 
S.  E.  72.  The  evidence  authorized 
the  verdict.  The  cases  of  Padgett 
V.  Sturgis,  6  Ga.  App.  544,  65  S.  E. 
352,  and  Fears  v.  State,  102  Ga.  274, 
29  S.  E.  463,  are  not  applicable  to 
the  facts  of  this  case,  since  both  of 
these  cases  were  decided  prior  to 
any  legislation  in  this  state  limit- 
ing the  quantity  of  intoxicating 
liquors  that  one  may  lawfully  pos- 
sess. The  court  having  declined  to 
approve  any  of  the  grounds  of  the 
amended  motion  for 
a  new  trial,  they 
cannot  be  consid- 
ered.   Dickens  v.  State,  137  Ga.  523, 


Appeal— 
Kronnda  for 
nevr  trial. 


73  S.  E.  826.    The  evidence  wai^ 
rianted  the  verdict. 
Judgment  afiSrmed. 

All  the  justices  concur,  except 

Fish,  Ch.  J.,  and  Atkinson,  J.,  dis- 
senting: 

For  reasons  stated  in  the  dis- 
senting opinion  in  the  case  of  D& 
laney  v.  Plunkett,  146  Ga.  647, 
L.R.A.  1917D,  926,  91  S.  E.  561, 
Ann.  Cas.  1917E,  685,  so  much  of 
§  16  of  the  act  approved  November 
18,  1915  (Acts  1915  [Ex.  Sess.]  p. 
90)  as  purports  to  inhibit  the  keep- 
ing  on  hand  of  liquors  owned  and 
possessed  in  this  state,  which  were 
lawfully  so  owned  and  possessed 
prior  to  the  1st  day  of  May,  1916, 
is  violative  of  those  provisions  ef 
the  state  and  Federal  Constitutions, 
which  guarantee  the  right  of  pri- 
vate property  and  immunity  from 
retroactive  laws. 

This  case  does  not  involve  the 
constitutionality  of  §  20  of  the  act 
approved  November  17,  1915. 

This  dissent  does  not  apply  to  the 
ruling  announced  in  the  second 
headnote. 

Affirmed  by  the  Supreme  Court 
of  the  United  States,  April  14,  1919 
(U.  S.  Adv.  Ops.  1918-19,  p.  393) 
249  U.  S.  — ,  63  L.  ed.  — ,  39  Sup. 
Ct.  Rep.  — . 

NOTE. 

The  power  to  prohibit  the  possession 
of  intoxicating  liquors,  irrespective  of 
any  intention  to  traffic  therein,  is  dis- 
cussed in  the  note,  ante,  1085.  In  Bar- 
BOUB  V.  State  (reported  herewith), . 
ante,  1095,  a  contention  against  this 
power  to  prohibit  possession  of  intoxi- 
cating liquor  was  based  upon  the  fact 
that  the  liquor  had  been  acquired  be- 
fore the  act  went  into  effect  Not- 
withstanding this  contention,  the  pow- 
er of  the  state  to  prohibit  possession 
was  sustained  by  the  supreme  court  of 
Georgia,  and  this  decision  was  af- 
firmed by  the  Supreme  Court  of  the 
United  States,  upon  an  appeal  (U.  S. 
Adv.  Ops.  1918-19,  p.  893)  249  U.  S.  — , 
63  L.  ed.  — ,  39  Sup.  Ct  Rep.  — .    The 
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United  States  Supreme  Court  assumes 
that  the*  liquor  was  acquired  after  the 
enactment  of  the  statute,  but  before  it 
went  into  effect,  and  limits  its  decision 
to  this  state  of  facts,  expressing:  no 
opinion  as  to  the  power  to  prohibit  the 
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possession  of  liquor  lawfully  acquired 
before  the  enactment  of  the  statute. 
The  decisions  upon  this  particular 
phase  of  the  question  will  be  found 
discussed  in  subdivision  II.  of  the  note 
to  which  reference  is  above  made. 


CITY  OF  COVINGTON,  Appt., 

V. 

SOUTH  COVINGTON  &  CINCINNATI  STREET  RAILWAY  COMPANY. 

Vntted  States  Supreme  Court  — Aprtt  IS,  191S. 
(246  U.  S.  413,  62  L.  ed.  802,  38  Sup.  Ct  Rep.  376.) 

Municipal  corporations  —  grant  of  franchise  in  perpetuity. 

1.  A  municipality  may  grant  a  perpetual  street  railway  franchise  where, 
by  statute,  the  streets  are  vested  in  the  city,  and  the  city  authorities  are 
Sfiven  exclusive  control  over  the  same  and  exclusive  power  to  establish 
and  regulate  all  sidewalks,  streets,  alleys,  lanes,  spaces,  and  commons 
of  the  city. 

[See  note  on  this  question  beginning  on  page  1105.] 


Street  railways  —  franchise  —  dura- 
tiim  —  grant  in  perpetuity. 

2.  A  municipal  ordinance  by  which 
certain  persons,  "their  associates,  suc- 
cessors, and  assigns"  (later  incorpo- 
rated with  perpetual  succession),  were 
granted  all  the  right  and  authority 
that  the  city  had  the  capacity  to  grant 
to  construct,  hold,  and  operate  a  street 
railway  upon  and  along  certain  named 
streets,  imports  a  grant  in  perpetuity 
despite  the  provision  in  a  prior  ordi- 
nance which  primarily  concerned 
routes  contemplated  and  afterwards 
built  and  operated  by  another  street 
railway  system,  that  "all  contracts 
made  under  the  provisions  of  this 
ordinance  shall  be  for  the  term  and 
period  of  twenty-iive  years." 

Same  —  purchase  of  rivaL 

3.  A  street  railway  company  having 


a  perpetual  franchise,  which  pur- 
chased the  right  of  way  of  a  rival 
street  railway  system  whose  franchise 
had  but  eight  years  to  run,  acquired 
a  perpetual  franchise  for  the  pur- 
chased lines,  where  the  purchase  was 
made  under  an  ordinance  granting  a 
right  of  way  over  certain  streets,  with 
the  right  to  contract  with  the  rival 
company  for  the  right  of  way  held  by 
the  latter,  and  to  use  the  streets  speci- 
fied in  the  contract  of  that  company 
with  the  city,  subject  to  the  condi- 
tions, limitations,  and  restrictions 
contained  in  the  ordinances  regulat- 
ing the  purchasing  company's  rights 
to  the  streets  then  occupied  by  it,  on 
condition  that  it  should  remove  and 
give  up  its  perpetual  right  to  main- 
tain certain  tracks  by  which  it  con- 
nected with  a  bridge. 


(Mr.  Justice  Clarke  and  Mr.  Justice  Brandeis  dissent.) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Kentucky  enjoining  the  enforce^ 
ment  of  a  municipal  ordinance  providing  for  the  grant  of  a  street  railway 
franchise  to  the  best  bidder,  upon  the.  ground  that  a  perpetual  franchise 
had  already  been  granted.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  A.  E.  Stricklett,  for  appellant: 

The  ordinance  passed  December  15, 
1864,  and  those  subsequently  passed 
in  relation  to  street  railways,  are  in 
pari  materia,  and  should  be  construed 
together.  The  council  could  not  by 
contract  avoid  the  provisions  of  a  gen- 
eral ordinance  previously  passed. 

Louisville  City  R.  Co.  v.  Louisville, 
8  Bush.  415. 

Public  grants  are  to  be  construed 
strictly  in  favor  of  the  public  and 
against  the  grantee. 

Blair  v.  Chicago,  201  U.  S.  400,  50 
L.  ed.  801,  26  Sup.  Ct.  Rep.  427;  Cleve- 
land Electric  R.  Co.  v.  Cleveland,  204 
U.  ».  129,  51  L.  ed.  405,  27  Sup.  Ct. 
Rep.  202. 

The  council  of  the  city  of  Covington 
had  no  power  to  grant  a  right,  priv- 
ilege, or  franchise  to  use  its  streets 
for  street  railway  purposes  under  the 
general  power  of  exclusive  control  of 
the  streets,  sidewalks,  lanes,  alleys, 
market  spaces,  and  other  public 
places,  conferred  on  it  by  act  of  the 
legislature  approved  March  2,  1850. 

Louisville  City  R.  Co.  v.  Louisville, 
supra;  Bateman  v.  Covington,  90  Ky, 
390,  14  S.  W.  361 ;  Ruttle  v.  Covington, 
10  Ky.  L.  Rep.  766,  10  S.  W.  644;  De- 
troit Citizens'  Street  R.  Co.  v.  Detroit 
R.  Co.  171  U.  S.  43,  43  L.  ed.  67, 18  Sup. 
Ct.  Rep.  732;  Roberts  v.  Louisville,  92 
Ky.  95,  13  L.R.A.  844,  17  S.  W.  216; 
People's  Pass.  R.  Co.  v.  Memphis  City 
R.  Co.  10  Wall.  38,  19  L.  ed.  844;  Davis 
V.  New  York,  14  N.  Y.  506,  67  Am.  Dec. 
186;  Milhau  v.  Sharp,  27  N.  Y.  611,  84 
Am.  Dec.  314;  Covington  Street  R.  Co. 
v.  Covington,  9  Bush.  127. 

The  construction  which  the  highest 
court  of  a  state  has  given  a  statute  of 
the  state  will  be  adopted  and  followed 
by  the  Supreme  Court  of  the  United 
States. 

Douglass  V.  Pike  County,  101  U.  S. 
677,  25  L.  ed.  968;  Burgess  v.  Selig- 
man,  107  U.  S.  20,  27  L.  ed.  359,  2  Sup. 
Ct.  Rep.  10;  Bucher  v.  Cheshire  R.  Co. 
125  U.  S.  555,  31  L.  ed.  795,  8  Sup.  Ct. 
Rep.  974;  Old  Colony  Trust  Co,  v. 
Omaha,  230  U.  S.  100,  57  L.  ed.  1410, 
33  Sup.  Ct.  Rep.  967 ;  Detroit  Citizens' 
Street  R.  Co.  v.  Detroit  R.  Co.  171  U. 
S.  48,  43  L.  ed.  67,  18  Sup.  Ct.  Rep.  732. 

The  power  of  a  municipality  to 
grant  an  exclusive  perpetual  franchise 
must  be  in  express  words,  or  such 
power  must  be  necessarily  implied. 

Detroit  Citizens'  Street  R.  Co.  v. 
Detroit  R.  Co.  171  U.  S.  48,  43  L.  ed. 
67,  18  Sup.  Ct.  Rep.  732;  Owensboro 
V.  Cumberland  Teleph.  &  Teleg.  Co. 


230  U.  S.  68,  67  L.  ed.  1389,  38  Sup. 
Ct.  Rep.  988. 

Messrs.  Alfred  C.  Cassatt,  Richard 
P.  Ernst,  and  Frank  W.  Cottle,  for  ap- 
pellee: 

The  city  had  power  to  make  a  per- 
petual grant. 

Owensboro  t.  Cumberland  Teleph.  & 
Teleg.  Co.  230  U.  S.  58,  67,  57  L.  ed. 
1389,  1394,  33  Sup.  Ct.  Rep.  988;  De- 
troit Citizens'  Street  R.  Co.  v.  Detroit, 
26  L.R.A.  667,  12  C.  C.  A,  365,  22  U. 
S.  App.  570,  64  Fed.  628;  Atchison 
Street  R.  Co.  v.  Missouri  P.  R.  Co.  31 
Kan.  661,  8  Pac.  284;  Brown  v.  Du- 
plessis,  14  La.  Ann.  842 ;  Chicago,  B.  & 
Q.  R.  Co.  v.  Quincy,  186  111.  489,  27 
N.  E.  232;  New  Castle  v.  Lake  Erie  & 
W.  R.  Co.  156  Ind.  18,  57  N.  E.  516; 
People  V.  O'Brien,  111  N.  Y.  1, 2  L.R.A. 
255,  7  Am.  St.  Rep.  684,  18  N.  E.  672 ; 
Detroit  v.  Detroit  Citizens'  Street  R. 
Co.  184  U.  S.  368,  46  L.  ed.  592,  22  Sup. 
Ct.  Rep.  410;  Wolfe  v.  Covington  &  L. 
R.  Co.  15  B.  Mon.  404;  Bateman  v.  Cov- 
ington, 90  Ky.  390, 14  S.  W.  361 ;  Amer- 
ican Car  &  Foundry  Co.  v.  Johnson 
County,  147  Ky.  69,  143  S.  W.  773; 
Dill.  Mun.  Corp.  §  575. 

Where  a  municipal  corporation  own- 
ing and  having  the  power  to  control 
and  regulate  its  streets  grants  a  right 
of  way  thereon  to  a  public  utility 
without  limiting  its  duration,  such 
grant  is  a  permanent  grant,  not  by  im- 
plication, but  because  that  is  a  recog- 
nized method  of  giving  a  permanent 
grant. 

Owensboro  v.  Cumberland  Teleph. 
&  Teleg.  Co.  230  U.  S.  58,  67,  57  L. 
ed.  1389,  1394,  38  Sup.  Ct.  Rep.  988: 
Louisville  v.  Cumberland  Teleph.  & 
Teleg.  Co.  224  U.  S.  649,  56  L.  ed.  934. 
32  Sup.  Ct.  Rep.  572;  Grand  Trunk 
Western  R.  Co.  v.  South  Bend,  227  U. 
S.  544,  558,  57  L.  ed.  633,  641,  44  L.R.A. 
(N.S.)  405,  83  Sup.  Ct.  Rep.  303;  Old 
Colony  Trust  Co.  v.  Omaha,  230  U.  S. 
100,  57  L.  ed.  1410,  33  Sup.  Ct.  Rep. 
967;  Northern  Ohio  Traction  &  Light 
Co.  V.  Ohio,  245  U.  S.  574,  62  L.  ed, 
481,  L.R.A.1918E,  865,  38  Sup.  Ct.  Rep. 
196;  Dayton  v.  South  Covington  &  C. 
Street  R.  Co.  177  Ky.  202,  L.RA. 
1918B,  476,  197  S.  W.  870.        .'* 

The  Abbott  grant  was  not  limited 
by  the  ordinance  of  1864. 

Strassheim  v.  Jerman,  56  Mo.  104. 

The  ordinance  of  1864  is  not  gen- 
eral. 

Covington  v.  South  Covington  &  C. 
Street  R.  Co.  147  Ky.  831,  144  S.  W.  17. 

The  two  ordinances  are  not  in  pari 
materia. 
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C.  C.  A.  127,  229  Fed.  717;  Hamilton  v, 
Rathbone,175  U.  S.  414,  44  L.  ed.  219, 
20  Sup.  Ct.  Rep.  166. 

The  South  Covington  Company  ob- 
tained, under  the  ordinance  of  1882, 
its  own  independent  grant  to  the 
streets  named  in  the  contract  of  Au- 
gust 15,  1865. 

Louisville  v.  Cumberland  Teleph.  & 
Teleg.  Co.  224  U.  S.  664,  56  L.  ed.  940, 
32  Sup.  Ct.  Rep.  572 ;  Blair  v.  Chicago, 
201  U.  S.  400,  482,  50  L.  ed.  801,  835, 
26  Sup.  CL  Rep.  427. 

Mr.  Justice  tlfolmes  delivered  the 
opinion  of  the  court: 

This  is  si  bill  in  equity  brought  by 
the  iappellee  to  restrain  the  city  of 
Covington  from  carrying  out  an  or- 
dinance of  July  14,  1913,  that  pro- 
vides for  the  grant  of  a  twenty- 
year  franchise  for  a  street  railway 
over  certain  streets  to  the  best  bid- 
der. The  plaintiff  claims  a  right 
by  grant  and  contract  over  the 
same  streets,  which  will  be  inter- 
fered with,  and  sets  up  Article  I. 
§  10,  and  the  14th  Amendment  of 
the  Constitution.  The  defendant 
says  that  the  plaintiff's  grant  has 
expired,  and  that  if  it  purports  to 
be  perpetual  it  was  beyond  the  pow- 
er of  the  city.  These  are  the  two 
propositions  argued.  The  district 
court  granted  the  injunction  as 
prayed,  and  the  city  appealed. 

We  will  consider  first  the  scope  of 
the  ordinances  and  contract  under 
which  the  plaintiff  makes  its  claim. 
On  January  21,  1870,  Edward  F. 
Abbott,  S.  J.  Redgate,  and  their  as- 
sociates were  incorporated,  with 
perpetual  succession,  as  the  Cov- 
ington &  Cincinnati  Street  Rail- 
way Company,  with  power  to  con- 
struct railways  in  the  city  of  Cov- 
ington along  such  streets  as  the 
council  might  grant  the  right  of 
way  to,  and  along  such  roads  out  of 
the  city  as  the  companies  owning 
the  roads  might  cede  the  right  to 
use.  The  company  was  authorized 
to  purchase  and  hold  such  routes 
and  railway  tracks  as  might  be 
deemed  necessary  for  its  use,  and 
to  connect  with  and  use  the  tracks 
of  other  railways  in  the  vicinity 


Just  before 
their  incorporation,  on  December 
13,  1869,  an  ordinance  was  passed 
by  the  city  granting,  according  to 
the  terms  of  a  contract  executed  on 
December  23,  1869,  to  Abbott  and 
Redgate,  "their  associates,  succes- 
sors, and  assigns,"  "all  the  right 
and  authority  that  [the  city  had] 
the  capacity  to  grant,  to  construct, 
hold,  and  operate  a  street  railroad 
upon  and  along"  the  streets  named. 
The  only  provision  for  a  termina- 
tion of  the  rights  conveyed  was  in 
case  of  a  failure  of  the  grantees  to 
keep  their  covenants.  On  Decem- 
ber 28,  1874,  an  ordinance  was 
passed  extending  the  time  for  com- 
pleting the  work  under  the  Abbott 
contract,  renewing  the  terms  of  the 
same,  but  somewhat  changing  the 
route,  and  on  January  28,  1875,  an- 
other authorized  an  extension  to  a 
suspension  bridge  across  the  Ohio. 
On  May  1,  1875,  Abbott  and  his  as- 
sociates conveyed  all  their  rights 
under  the  foregoing  ordinances  and 
contract  to  the  corporation  that 
they  had  formed,  and  the  title  of 
the  corporation  was  recognized  by 
an  ordinance  of  June  24,  1875.  On 
January  25,  1876,  Abbott  and  oth- 
ers were  incorporated  with  per- 
petual succession  as  the  South  Cov- 
ington &  Cincinnati  Street  Rail- 
way Company,  the  appellee,  with 
substantially  the  same  powers  that 
were  granted  to  the  Covington  & 
Cincinnati  Company,  and  on  De- 
cember 20, 1876,  the  last-named  cor- 
poration conveyed  its  right  to  the 
appellee.  The  latter  has  whatever 
rights  were  acquired  by  Abbott,  as 
was  recognized  by  an  ordinance  of 
October  13,  1881. 

As  there  is  no  hint  at  any  limita- 
tion of  time  in  the  grant  to  Abbott, 
and  on  the  other  hand  the  city 
grants  all  the  right  and  authority 
that  it  has  the  capacity  to  grant, 
there  can  be  no  g.^^^  ,«tiwo  ■- 
question  that  the  irMcuife-^"'^"'" 
words,  taken  by  ^^^'^l^^TS^^T  , 
themselves,  purport  ' 

a  grant  in  perpetuity  more  strong- 
ly than  those  held  to  have  that 
effect  in  Owensboro  v.  Cumberland 
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Teleph.  &  Teleg.  Co.  230  U.  S.  58, 
57  L.  ed.  1389,  83  Sup.  Ct.  Rep. 
988.  The  fact  chiefly  relied  upon 
to  narrow  their  operation  is  found 
in  the  terms  of  "an  ordinance  pre- 
scribing the  terms  and  conditions 
of  street  passenger  railroads  with- 
in the  city  of  Covington,"  passed  on 
December  15,  1864,  before  the  deal- 
ings with  Abbott.  By  §  13,  "all 
contracts  made  under  the  provisions 
of  this  ordinance  shall  be  for  the 
term  and  period  of  twenty-five 
years."  It  is  contended  that  this, 
by  implication,  governs  later  trans- 
actions. But  there  is  little  ground 
for  even  an  argument  upon  the 
point.  The  ordinance  is  providing 
for  proposals  and  a  contract  with 
the  best  bidder,  concerning  routes 
contemplated  by  a  rival  of  the  Cov- 
ington &  Cincinnati,  the  Covington 
Street  Railway  Company,  incorpo- 
rated on  February  9,  1864  (after- 
wards bought  up  by  the  appellee). 
The  contracts  referred  to  in  §  13 
are  primarily,  at  least,  contracts  of 
those  who  should  acquire  the  fran- 
chises offered,  such  as  in  fact  were 
made.  In  no  sense  is  the  Abbott 
contract  a  contract  under  that  ordi- 
nance. It  was  a  contract  under  the 
ordinance  of  1869,  which  estab- 
lished its  substance  and  even  its 
form.  The  ordinance  of  1864  did 
not  address  itself  to  the  construc- 
tion or  scope  of  future  ordinances, 
but  only  of  certain  contracts,  of 
which  Abbott's  was  not  one.  We 
regard  the  matter  as  too  plain  to  be 
pursued  into  greater  detail.  This 
part  of  our  decision  covers  all  the 
grants  to  Abbott,  including  the 
right  to  lay  tracks  to  the  suspension 
bridge. 

i  There  were  extensions  of  the 
plaintiff's  rights  by  acts  of  the  leg- 
islature of  March  13,  and  April  5, 
1878,  in  general  terms  that  there 
seems  to  be  no  reason  for  supposing 
more  limited  in  time  than  the  origi- 
nal grant.  See  §  3.  The  only  part 
of  this  branch  of  the  case  needing 
further  discussion  concerns  the 
rights  acquired  by  the  plaintiff 
tli^ough  the  puii>ose  of  its  rival's, 
the    Covington    Street    Railway's, 


lines.  This  company,  under  the  or- 
dinance of  1864  that  we  have  men- 
tioned, got  a  franchise  limited  to' 
twenty-five  years,  but  with  provi- 
sions that  there  should  be  a  new  bid 
after  that  time,  and  that  the  suc- 
cessful bidder,  if  other  than  the 
Covington  Street  Railway  Com- 
pany, should  purchase  its  property 
upon  a  valuation.  It  did  not  lose 
the  value  of  that  property  by  the 
ending  of  its  right  of  use.  On  June 
8,  1882,  the  plaintiff,  already  hav- 
ing a  general  authority  by  its  char- 
ter, was  authorized  by  "an  ordi- 
nance granting  the  right  of  way 
over  certain  streets  .  .  .  to" 
the  plaintiff,  to  contract  with  the 
Covington  Street  Railway  Com- 
pany for  the  right  of  way  held  by 
the  latter,  and  to  occupy  and  use  the 
streets  specified  in  the  contract  of 
that  road  with  the  city,  "subject  to 
the  conditions,  limitations,  and 
restrictions  contained  in  the  ordi- 
nances regulating  its  (the  plain- 
tiff's) right  to  the  streets  now  oc- 
cupied by  the  said  South  Covington 
&  Cincinnati  Street  Railway  Com- 
pany." This  grant  was  on  condi- 
tion that  the  plaintiff  should  remove 
the  tracks  by  which  it  connected 
with  the  suspension  bridge  under 
the  ordinance  of  January  28,  1875, 
and  give  up  its  rights  to  the  same, 
which,  as  we  have  said,  were  rights 
in  fee.  It  got  other  access  to  the 
bridge  over  the  Covington  Street 
Railway  line,  but  we  agree  with  the 
district  judge  that  it  is  not  to  be 
supposed  that  it  would  give  up  its 
perpetual  right  for  a  franchise  hav- 
ing eight  years  to  run  over  a  less 
convenient  route,  so  far  as  this  part 
of  its  purchase  was  concerned.  We 
agree  also  that  the  language  of  the 
ordinance  conveys 
more  than  a  license  't "f^!"**'"* 
to  purchase  what 
the  vendor  had.  The  title  and  the 
operative  words  import  a  grant, 
and  the  reference  to  the  ordinances 
regulating  the  plaintifTs  right  in 
the  streets  adopts  as  the  measure 
these,  not  the  contract  with  the  sell- 
ing road.  The  ordinance  was  fol- 
lowed by  the  contemplated  contract 
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in  July,  1882.  Some  further  srrants 
need  no  special  mention.  We  are  of 
opinion  that  the  plaintiff's  right  in 
this  part  of  its  system  also  is  a  right 
in  fee. 

The  question  of  the  power  of  the 
city  to  grant  a  perpetual  franchise 
needs  but  few  words.  By  statute, 
the  streets  were  "vested  in  the  city" 
and  the  authorities  of  the  city  were 
given  "exclusive  control  over  the 
Maaiei  ml  Same,"  and  in  an- 

parstiaaM-criTBt  Other  section  the 
t^rietmu^'  *"  council  was  given 
"exclusive  power  to 
establish  and  regulate  ...  all 
sidewalks,  streets,  alleys,  lanes, 
spaces  and  commons  of  the  city." 
Acts  1849-1850,  chap.  237,  §§  2, 19, 
p.  239.  No  decision  of  the  state 
court  is  brought  to  our  attention 
that  calls  for  any  hesitation  in  fol- 
lowing the  authority  of  Owensboro 
V.  Cumberland  Teleph.  &  Teleg.  Co. 
supra,  and  pronouncing  the  author- 
ity complete.  Wolfe  ^.  Covington 
&  L.  R.  Co.  15  B.  Mon.  404.  A 
street  railroad  is  one  of  the  ordi- 
nary incidents  of  a  city  street,  and 
stands  on  a  different  footing  from 
the  steam  roads  habitually  run  over 
separate  rights  of  way.  See  also 
Act  of  March  13,  1878,  chap.  423, 
and  Act  of  April  5, 1878,  chap.  813, 
§§  1,  3. 

Decree  affirmed. 

Mr.  Justice  Clarice,  dissenting: 
I  have  so  recently  stated  my  rea- 
soiis  for  not  concurring  in  opinions 
which  seemed  to  me,  by  inference 
and  construction,  to  raise  limited 
into  perpetual  granta  of  rights  in 
city  streets,  that  I  shall  not  repeat 
them  here  (Owensboro  v.  Owens- 
boro Waterworks  Co.  243  U.  S.  166, 
174,  61  L.  ed.  650,  661,  37  Sup.  Ct. 
Rep.  322 ;  Northern  Ohio  Traction  & 
Light  Co.  v.  Ohio,  245  U.  S.  574,  62 
L.  ed.  4&1,  L.R.A.1918E,  865,  38 
Sup.  Ct.  Rep.  196) ,  but  shall  confine 
myself  to  a  brief  statement  of  the 
facts  and  conclusions  of  law  which 
lead  me  to  dissent  from  the  court's 
«pini<m  in  this  case. 

The  opinion  of  the  court  begins 
with  the  grant  to  Abbott  et  al.,  in 
December,  1869;  but  in  my  judg- 


ment that  grant  cannot  be  correct- 
ly interpreted  without  beginning 
five  years  earlier,  in  1864,  with  an 
ordinance  passed  by  the  city,  which 
is  general  in  its  terms,  and  is  de- 
scribed in  the  record  of  council  as 
"an  ordinance  defining  the  obliga- 
tions of  any  company  or  individual 
to  whom  privilege  may  be  granted 
to  use  the  streets  of  the  city  for 
street  passenger  railroad  purposes." 
It  is  entitled,  "An  Ordinance  Pre- 
scribing the  Terms  and  Conditions 
of  Street  Passenger  Railroads  with- 
in the  City  of  Covington."  This  or- 
dinance contained  these  provisions: 
"This  ordinance  shall  continue  and 
be  in  force  from  and  after  its  pas- 
safipe.  All  contracts  under  the  pro- 
visions of  this  ordinance  shall  be 
for  the  term  and  period  of  twenty- 
five  years."  And,  so  far  as  the  rec- 
ord shows,  it  has  never  been  re- 
pealed. 

Pursuant  to  the  terms  of  this  gen- 
eral ordinance,  a  contract  was  en- 
tered into  as  of  March  9, 1865,  with 
the  Covington  Street  Railway  Com- 
pany, giving  it  the  right  to  operate 
a  street  railway  on  designated 
streets,  again  "for  a  period  of  twen- 
ty-five years  from  its  date." 

More  than  four  years  later,  on 
May  13,  1869,  Abbott  and  others 
made  an  application  to  the  council 
for  a  franchise,  and  the  company 
holding  the  prior  grant,  which  was 
then  operating  a  railway,  protested 
against  the  making  of  a  grant  to 
Abbott,  and  warned  the  city  that  it 
claimed  the  right  to  operate  on  all 
its  streets,  and  that  another  grant 
could  not  lawfully  be  made. 

But  at  the  meeting  at  which  this 
protest  was  filed,  without  any  spe- 
cial authority  from  the  legislature, 
this  grant  was  made  to  Abbott.  It 
is  from  the  language  of  this  grant 
that  the  court  derives  a  perpetual 
franchise,  and  it  reads: 

"Be  it  ordained  by  the  city  coun- 
cil of  Covington  that  all  the  author- 
ity and  right  that  the  city  of  Cov- 
ington has  the  capacity  to,  be  and 
the  same  is  hereby  granted  to  E.  F. 
Abbott  [et  al.]    ...  to  construct, 
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hold,  and  operate  a  street  railroad," 
upon  designated  streets. 

I  cannot  bringr  myself  to  think 
that  this  is  the  language  men  would 
use  who  were  intending  to  grant 
perpetual  rights  in  city  streets,  but 
rather  it  seems  to  be  the  cautious 
describing  of  what  the  councilmen 
thought  a  doubtful  right  under  a 
doubtful  remnant  of  authority,  re- 
maining after  the  grant  to  the  other 
company,  which  was  threatening 
litigation  if  this  further  grant  were 
made,  and  that  they  thought  it  sub- 
ject to  the  limitation  of  twenty- 
five  years  in  the  general  ordinance 
of  1864,  And  be  it  noted  that  this 
grant,  made  without  special  author- 
ity from  the  legislature,  is  dated 
December  13,  1869;  that  the  Cov- 
ington &  Cincinnati  Street  Railway 
Company,  the  predecessor  of  the  ap- 
pellee, was  not  chartered  for  more 
than  a  year  after  the  date  of  this 
grant  to  Abbott,  from  which  all  the 
rights  of  the  appellee  are  claimed  to 
flow ;  and  that  it  did  not  acquire  the 
grant  until  1875,  in  which  year  the 
first  construction  work  was  done 
under  it. 

Some  twenty  years  after  the 
grant  to  Abbott  the  city  of  Coving- 
ton granted,  this  time  to  the  Cincin- 
nati, Covington,  &  Rosedale  Com- 
pany, a  franchise  which  was  ex- 
pressly limited  to  fifty  years,  and 
which,  recognizing  that  the  general 
ordinance  of  December  16,  1864, 
was  still  effective,  required  that  the 
grantee  should  conform  to  all  the 
requirements  of  that  ordinance,  "ex- 
cept in  so  far  as  the  same  has  been 
repealed." 

In  the  street  railroad  case  of 
Louisville  City  R.  Co.  v.  Louisville, 
S,  Bush,  415,  the  court  of  appeals  of 
Kentucky,  construing  the  charter  of 
the  city  of  Louisville,  granting  ju- 
risdiction over  streets,  in  scope,  not 
less  than  that  granted  by  the  Cov- 
ington charter,  declared:  "Under 
the  general  legislative  power  of  the 
municipal  government  to  control 
and  regulate  the  use  of  the  streets 
of  the  city,  it  could  not  grant  to  any 
person  or  corporation  the  right  to 
lay   down   a   railway   in   a  street. 


.  .  .  The  right  of  the  general 
council  to  contract  with  the  railway 
company  grows  out  of  the  special 
acts  of  the  legislature  heretofore 
quoted." 

Whether  this  statement  was  nec- 
essary to  the  decision  of  the  case 
then  under  consideration  or  not,  in 
the  following  year  it  was  para- 
phrased and  adopted  in  a  Coving- 
ton Street  R.  Co.  Case,  9  Bush,  127, 
and  almost  twenty  years  after  that 
it  was  again  approved  in  a  Coving- 
ton Case,  90  Ky.  390,  14  S.  W.  361. 

Thus,  during  the  entire  period 
covered  by  the  grants  here  involved, 
it  was  the  law  of  the  state,  as  it's 
highest  court  understood  and  an- 
nounced it,  that  the  city  of  Coving- 
ton did  not  have,  under  its  charter, 
power  to  make  a  street  railway 
grant,  without  special  authority  so 
to  do  from  the  legislature. 

That  this  was  also  the  opinion  of 
the  legislature  of  the  state  and  of 
that  part  of  flie  bar  of  the  state  con- 
cerned with  the  grants  here  in- 
volved is  conclusively  shown  by  the 
fact  that  in  the  charter  of  every 
one  of  the  three  street  railway  com- 
panies concerned  herein  there  is  a 
special  grant  of  power  to  the  city 
of  Covington  to  make  the  contem- 
plated contract  for  the  use  of  its 
streets  for  street  railway  purposes. 

This  obscurely  worded  grant, 
thus  made  to  Abbott  without  spe- 
cial legislative  authority,  is  not 
helped  out  by  subsequent  recogni- 
tion by  the  city,  for  we  find  the  par- 
ties, almost  from  the  beginning  of 
its  term,  dealing  with  each  other 
constantly  at  arm's  length,  the  city 
claiming  that  the  grant  was,  at 
most,  limited  to  twenty-five  years, 
and  the  railway  company  claiming 
it  to  be  perpetual. 

For  instance,  as  early  as  1887, 
when  the  right  to  use  electric  power 
was  grant^,  a  typical  provision 
was  inserted  in  the  ordinance,  ac- 
cepted in  writing  by  the  company^ 
"that  nothing  in  this  ordinance 
shall  be  construed  to,  nor  shall  it 
give  to,  said  railway  any  further  or 
longer  time  that  it  now  has  to  oper- 
ate its  lines." 

Again,  in  1892,  for  a  reduction  of 
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fare  and  other  considerations  the 
city  agi'ees  "for  the  period  of  twen- 
ty years  after  the  date  of  the  ac- 
ceptance of  this  ordinance"  not  to 
offer  for  sale  any  of  the  rights  or 
franchises  of  the  appellee  in  the 
said  streets;  and  it  was  not  until 
after  the  expiration  of  this  period 
that  the  proposition  to  grant  a  new 
franchise  was  made,  which  the  de- 
cision of  the  court  permanently  en- 
joins. 

This  is  sufficient  of  detail  to  indi- 
cate why  I  am  of  opinion  that  the 
meager  and  equivocal  grant  of  1869 
should  not  be  regarded  as  helped 
out  by  the  subsequent  dealings  of 
the  assignees  of  it  with  the  city. 

Under  the  circumstances  thus 
presented,  with  limited  franchises 
granted  before  and  after  this  grant 
to  individuals,  but  never  one  un- 
limited in  terms,  with  the  city  con- 
tending always  that  this  franchise 
was  for  twenty-five  years  only,  and 
with  the  courts,  legislature  and  bar 
of  the  state  united  in  thinking  that 
there  was  no  power  in  the  munici- 
pality to  make  even  a  limited  street 
railroad  grant  without  special  legis- 
lative warrant,  I  cannot  bring  my- 
self to  consent  to  construe,  as  the 
court  does,  an  obscurely  worded 
clause  of  a  single  sentence,  found 
in  a  grant  to  individuals,  of  the 
right  to  construct  an  insignificant 
horse  railroad,  w^iich  the  son  of  the 
grantee  in  an  affidavit  alleges  re- 
quired an  expenditure  of  only  $48,- 
000,  so  as  to  impose  upon  the  mu- 
nicipality "the  unspeakable  burden" 


of  a  perpetual  franchise  to  operate 
street  railroads  in  its  streets. 

Fully  realizing  the  futility,  for 
the  present,  of  dissenting  from 
what  seems  to  me  to  be  an  unfor- 
tunate extension  of  the  doctrine  of 
the  Owensboi-o  Case,  230  U.  S.  58, 
57  L.  ed.  1389,  33  Sup.  Ct.  Rep.  988, 
I  deem  it  my  duty  to  record  my  dis- 
sent, with  the  hope  for  a  return  to 
the  sound,  but  now  seemingly  neg- 
lected, doctrine  of  Blair  v,  Chicago, 
201  U.  S.  400,  463,  50  L.  ed.  801, 
827,  26  Sup.  Ct  Rep.  427,  declaring 
that  a  corporation  which  would  suc- 
cessfully assert  a  private  right  in  a 
public  street  must  come  prepared  to 
show  that  it  has  been  conferred  "in 
plain  terms,"  "in  express  terms," 
and  that  any  ambiguity  in  the  terms 
of.  the  grant  must  be  resolved  in 
favor  of  the  public  and  against  the 
corporation,  "which  can  claim  noth- 
ing which  is  not  clearly  given"  The 
reason  given  by  the  court  for  this 
rule  is,  that  "grants  of  this  charac- 
ter are  usually  prepared  by  those 
interested  in  them,"  and  that  "it 
serves  to  defeat  any  purpose  con- 
cealed by  the  skilful  use  of  terms, 
to  accomplish  something  not  appar- 
ent on  the  face  of  the  act."  This 
is  declared  to  be  "sound  doctrine 
.which  should  be  vigilantly  observed 
and  enforced." 

Believing  that  the  application  of 
this  wise  rule  to  the  decree  before 
us  must  result  in  its  reversal,  I  dis- 
sent from  the  opinion  of  the  court. 

Mr.  Justice  Brandeis  concurs  in 
this  dissent. 
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/.  Introductory. 

This  note  discu&ees  the  right  to 
grant  to  a  proper  public  service  corpo- 
ration a  perpetual  franchise,  and  the 
question,  which  is  closely  related  to 
that  of  power  because  governed  largely 
by  considerations  of  public  policy, 
v/hether  a  particular  grant  will  be  con- 
strued as  being  in  perpetuity. 
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The  conflicting  concepts  of  public 
policy  with  respect  to  the  grant  of 
''  perpetual  franchises,  which  have  been 
acted  on  in  the  various  jurisdictions, 
and  the  general  history  of  legislation 
on  that  subject,  are  discussed  at 
length  in  State  ex  rel.  FuIIerton  v. 
Des  Moines  City  R.  Co.  (1913)  159 
Iowa,  269,  140  N.  W.  437. 

II.  <lTant  by  state. 

The  legislature  may,  either  in  the 
act  creating  a  corporation  or  by  a 
special  grant,  confer  on  any  person 
or  corporation  a  franchise  to  use  and 
occupy  the  streets,  highways,  and  pub- 
lie  places  of  a  city;  and,  save  as  re- 
strained by  the  fundamental  law,  its 
powers  in  this  respect  are  plenary  and 
without  limit,  and  it  may,  therefore, 
grant  a  permanent  and  perpetual  fran- 
chise. State  ex  rel.  FuIIerton  v.  Des 
Moines  City  R.  Co.  (1918)  169  Iowa, 
259,  140  N.  W.  437. 

But,  since  special  privileges  are  to 
be  s^ictly  construed,  no  franchise 
which  is  granted  by  the  state  is  ever 
construed  to  be  perpetual,  whether  it 
is  in  the  nature  of  a  contract,  or  oth- 
erwise, unless  it  is  so  declared  in 
clear  terms,  or  by  necessary  implica- 
tion. Birmingham  &  P.  M.  Street  R. 
Co.    v.    Birmingham    Street    R.    Co. 

(1886)  79  Ala.  465,  68  Am.  Rep.  616. 
In  Mobile  v.  Louisville  &  N.  R.  Co. 

(1887)  84  Ala-  116,  6  Am.  St.  Rep.  342, 
4  So.  106,  there  was  involved  the  char- 
ter of  a  railroad  company,  enacted  by 
the  legislature,  which  expressly  au- 
thorized the  construction  of  its  road 
across  or  through  any  street  or  high- 
way, the  only  limitation  on  the  right 
being  that  the  usefulness  and  conven- 
ience of  the  street  or  highway  to  the 
public  should  not  be  unnecessarily  or 
materially  impaired.  An  amendment 
to  this  charter  contained  the  follow- 
ing provision:  "That  the  said  com- 
pany is  hereby  authorized  and  empow- 
ered to  obtain,  by  grant  or  otherwise, 
from  any  incorporated  city  or  village 
within  the  state,  that  may  be  situated 
upon  or  at  the  intersection  or  termini 
of  any  of  its  railroads,  any  rights, 
privileges,  or  franchises  that  any  of 
said  incorporated  cities  or  villages 
may  choose  to  grant  in  reference  to 
the    construction,    maintenance,    and 


management  of  the  railroad  of  said 
company,  its  depots,  cars,  locomotives, 
and  its  business  within  the  limits  of 
such  incorporated  city  or  village,  as 
hereinbefore  named,  is  hereby  author- 
ized and  empowered  to  grant  to  said 
company  any  such  rights,  privileges, 
and  franchises  as  it  may  deem  proper 
and  advisable ;  and  such  privileges  and 
franchises,  when  granted  to  and  ac- 
cepted by  said  company  from  any 
such  incorporated  city  or  village,  shall 
be  deemed  and  taken  as  rights,  priv- 
ileges, and  franchises  vested  and  con- 
firmed in  said  company,  and  not  liable 
thereafter  to  be  revoked,  changed,  in- 
jured, or  impaired,  except  with  the 
consent  of  said  company."  Under  the 
authority  thus  conferred  in  the  char- 
ter of  the  company,  the  city  passed  an 
ordinance  by  which  it  "granted"  to  the 
railroad  the  right  of  way  through  cer- 
tain streets,  including  "also  the  right 
to  lay  a  single  track,  with  the  neces- 
sary sidings  and  turnouts,  from  the 
northern  boundary  of  its  depot  .  .  . 
through.  Conmierce  street  ...  in 
such  manner  as  said  company  may 
deem  expedient  and  necessary  for  its 
business  and  interests."  It  was  held 
that  the  privilege  thus  granted  was  an 
irrevocable  franchise,  and  a  contract 
between  the  state  and  the  corporators 
which  would  be  protected  from  im- 
pairment by  legislative  action,  by 
virtue  of  both  the  Federal  and  state 
constitutional  provisions,  prohibiting 
the  passage  of  any  law  by  which  the 
.  obligation  of  existing  contracts  should 
be  impaired  or  lessened. 

A  California  statute  (Stat.  1901,  p. 
6,  amending  Civ.  Code  1872,  §  616) 
requires  the  owner  of  a  toll  road,  in 
addition  to  affixing  and  keeping  up, 
"at  or  over  each  gate,  or  in  some  con- 
spicuous place,  so  as  to  be  conven- 
iently read,  a  printed  list  of  the  rates 
of  toll  levied  and  demanded,"  as  said 
section  formerly  read,  to  show  in  and 
by  such  printed  list,  "the  date  when 
the  franchise  or  privilege  under  which 
the  right  to  collect  tolls  is  claimed 
was  granted,  and  the  term  of  duration 
of  said  franchise,"  and  "the  date  up- 
on which  rates  of  toll  were  last  fixed 
by  the  board  of  supervisors."  In  Peo- 
ple ex  rel.  Spiers  v.  Lawley  (1911)  17 
CaL  App.  331,  119  Pac.  1089,  holding 
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'tttat  the  requirements  of  this  amend- 
ment were  not  intended  to  apply  to 
perpetual  franchises,  or  those  as  to 
which  no  limitation  was  prescribed, 
as  to  their  term  of  duration,  the  court 
said:  "The  court  found,  as  we  have 
seen,  that  the  defendants  'did  afBx  and 
at  all  times  kept  up,  at  or  near  the 
said  tollgate  on  said  toll  road,  a  list 
showing  the  rates  of  toll  last  thereto- 
fore duly  afiixed  and  determined  by 
the  said  board  of  supervisors,'  etc.; 
but  that  they  failed  to  show  in  said 
printed  list  the  date  when  the  fran- 
chise was  granted,^  or  the  term  of 
duration  of  said  franchise,  and  con- 
cluded, as  a  matter  of  law,  that  the 
defendants  did  not  comply  with  the 
provisions  of  the  section  named.  The 
obvious  object  of  the  requirements  of 
§  616  of  the  Civil  Code  is  to  prevent 
the  public  from  being  fraudulently 
imposed  upon  or  deceived  by  persons 
claiming  the  right,  without  authority, 
to  collect  tolls,  or,  having  such  au- 
thority, claiming  the  right  to  collect 
tolls  in  excess  of  the  rates  established 
by  the  board  of  supervisors.  The  im- 
portance in  all  cases  of  the  provision 
as  to  the  posting  of  the  rates  of  toll 
fixed  by  the  authorities  is  plainly  ap- 
parent; but,  with  respect  to  the  post- 
ing of  a  notice  showing  the  date  when 
the  franchise  was  granted  and  the 
term  of  its  duration,  is  important 
only  in  those  cases  where  the  term  of 
duration  of  the  franchise  is  limited 
to  a  specified  number  of  years.  In  a 
case  like  the  present,  where  the  fran- 
chise is  granted  to  exist  perpetually, 
the  public  could  not  be  imposed  upon 
or  deceived  by  the  mere  failure  to  pub- 
lish, as  required  by  the  statute,  the 
date  the  franchise  was  granted,  or  the 
time  during  which  it  is  to  run.  I  am, 
therefore,  of  the  opinion  that  the  leg- 
islature did  not  intend  that  those  pro- 
visions which  have  been  added  since 
the  granting  of  the  franchise  in  ques- 
tion should  apply  to  such  franchises 
as  were  granted  by  the  state  itself,  to 
exist  for  an  indefinite  period,  prior  to 
the  enactment  of  the  amendment;  but 
were  inspired  solely  by  the  policy, 
since  adopted,  of  limiting  the  life  of 
■all  franchises  to  a  definite  number  of 
years.  In  any  event,  the  vital  require- 
ments of  the  section,  so  far  as  this 


franchise  is  concerned,  having  been 
observed  by  the  defendants,  it  would 
certainly  be  a  gross  injustice  to  de- 
clare the  franchise  forfeited  for  the 
reason  suggested,  and  particularly 
would  this  be  true,  in  view  of  the  fact 
that  no  possible  injury  can  result  to 
the  public  from  the  omission  to  com- 
ply with  the  requirements  referred 
to." 

In  People  ex  rel.  Deneen  ▼.  Economy 
Light  &  P.  Co.  (1909)  241  IlL  290,  89 
N.  E.  760,  it  appeared  that  the  state 
board  of  canal  commissioners  was  au- 
thorized by  statute  (Act  March  27, 
1874;  Kurd's  Rev.  Stat.  1908,  chap.  19, 
pp.  220  et  seq.)  to  lease  the  canal 
lands  owned  by  the  state  for  a  period 
not  exceeding  twenty  years.  By  a 
flowage  contract,  the  commissioners 
granted  certain  riparian  rights  to  the 
grantee,  including  the  right  to  over- 
flow certain  canal  land,  and  it  was 
made  the  duty  of  the  latter  to  raise 
the  towpath  of  the  canal,  between  two 
points,  to  any  height  necessary  to  pre- 
vent overflow,  "and  to  perpetually 
thereafter  maintain  the  same  in  good 
condition."  The  absence  of  any  spec- 
ified limit  to  the  duration  of  the 
contract,  and  the  agreement  perpet- 
ually to  maintain  the  path  or  bank  of 
the  canal  in  repair,  formed  the  basis 
of  a  contention  that  the  contract  was, 
in  effect,  a^sale  of  the  interest  in  the 
lands  to  be  flooded.  However,  the 
court  said:  "Appellant  contends  that 
this  flowage  contract  was  a  perpetual 
license  to  flow  certain  lands  belong- 
ing to  the  state,  and  is  void  because  a 
perpetual  license  is,  in  effect,  a  sale 
of  an  interest  in  the  land,  and,  regard- 
ing the  contract  as  a  sale,  it  cannot 
be  upheld,  for  the  reason  that  the 
statute  in  respect  to  sales  was  not 
complied  with.  There  is  no  language 
in  the  contract  showing  that  the  par- 
ties to  it  intended  it  as  a  sale  of  any 
interest  in  the  lands  described  there- 
in. To  give  it  the  effect  of  a  sale 
would  be  obviously  against  the  inten- 
tion of  the  parties  to  the  contract. 
Appellant  contends  that  the  contract 
is  a  sale  because  of  the  use  of  the 
word  'perpetually,'  in  connection  with 
the  duty  of  Griswold  to  keep  the  tow- 
path  bank  in  repair.  If  this  contract 
had,  by  its  terms,  granted  the  rights 
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and  privileges  therein  mentioned  for 
a  term  of  twenty  years,  it  would  clear- 
ly be  within  the  powers  of  the  commis- 
sioners, which  are  enumerated  under 
division  'c'  of  class  1,  which  are  grant- 
ed by  the  5th  clause  of  §  8  of  the  stat- 
ute,' unless  the  flowage  contract  should 
be  held  to  be  a  lease  of  'water  power 
and  lands  and  lots  connected  there- 
with.' If  it  is  possible  to  do  so,  such 
a  construction  of  the  contract  should 
be  given  as  makes  the  contract  valid, 
rather  than  one  which  destroys  it.  No 
time  having  been  stated  in  the  con- 
tract, it  must  be  inferred  that  it  was 
made  with  reference  to  the  statute, 
and  the  contract  should  be  read  in  the 
light  of  the  statute  under  which  the 
commissioners  were  acting.  It  is  a 
well-established  rule  that,  where  one 
attempts  to  grant  a  greater  estate 
than  he  has,  the  conveyance  will  be 
effective  to  pass  what  he  has,  although 
the  grant  may  be  inoperative  as  to 
the  larger  estate.  Disregarding  the 
word  'perpetually,'  it  could  not  rea- 
sonably be  contended  that  the  lease 
extended  longer  than  the  term  author- 
ized by  the  statute.  It  will  be  noted 
that  the  word  'perpetually'  is  not  used 
to  define  the  duration  of  the  rights 
granted  to  Griswold,  but  it  occurs  in 
a  clause  defining  the  obligations  as- 
sumed by  Griswold.  But  in  our  opin- 
ion the  word  'perpetually,'  as  used  in 
this  contract,  should  not  be  construed 
as  meaning  'forever.'  .  .  .  Reading 
the  statute,  which  authorized  the 
canal  commissioners  to  enter  into  this 
contract  for  a  term  of  twenty  years, 
in  connection  with  the  language  of 
the  instrument,  and  construing  the 
word  'perpetually'  in  view  of  the  stat- 
ute and  the  context  of  the  contract,  we 
think  it  means  that  the  rights  granted 
to  Griswold  are  for  twenty  years,  and 
that  his  obligation  to  maintain  the 
towpath  bank  in  repair  is  coterminous 
with  the  rights  granted  to  him.  That 
this  flowage  contract  was  not  under- 
stood by  the  parties  thereto  as  convey- 
ing a  perpetual  right  to  Griswold  to 
flow  the  property  of  the  state  therein 
described  is  shown  by  the  fact  that  on 
January  6, 1905,  the  canal  commission- 
ers sold  and  conveyed  to  Griswold  the 
parcel  of  land  known  aa  the  16-acre 
tract.    This  16-acre  tract  is  embraced 


in  the  flowage  contract.  If  by  such 
flowage  contract  Griswold  obtained 
the  right  to  flow  said  16-acre  tract  in 
perpetuity,  then  there  would  have  been 
no  reason  for  his  paying  $500  addi- 
tional for  a  deed  to  said  tract.  This 
transaction  shows  that  the  parties 
themselves  did  hot  regard  the  flowage 
contract  as  a  sale  of  an  interest  in  the 
land  itself." 

But  while  the  general  rule  is  that  a 
franchise  for  a  toll  road  should  be 
strictly  construed,  it  is  only  in  a  very 
clear  case  that  a  court  is- justified  in 
declaring,  as  the  result  of  a  mere 
process  of  construction,  that  such  a 
franchise  has  ceased  to  exist.  People 
ex  rel.  Spiers  v.  Lawley  (Cal.)  supra. 
In  that  case,  it  appeared  that  no  limit 
was  fixed  by  the  legislature  in  its 
grant  of  a  franchise  to  a  named  per- 
son, "and  such  persons  as  he  may  as- 
sociate with  him,"  on  the  time  during 
which  the  franchise  should  run.  It 
was  held  that  the  franchise  was  per- 
petual, and  that  the  conclusion  of  the 
lower  court,  that  it  ceased  to  exist 
synchronously  with  the  death  of  the 
grantee  named,  was  erroneous. 

In  Virginia  Canon  Toll  Road  Co.  v. 
People  (1896)  22  Colo.  429,  37  L.R.A. 
711,  45  Pac.  398,  it  appeared  that  a 
toll-road  company  was  granted  a  fran- 
chise to  construct  a  toll  road  and  col- 
lect the  tolls,  the  term  of  the  exist- 
ence of  the  company  to  be  for  twenty 
years  from  the  date  of  its  incorpora- 
tion. In  holding  that  the  franchise 
remained  the  property  of  the  com- 
pany only  until  the  expiration  of  its 
charter,  and,  after  that,  was  the  prop- 
erty neither  of  the  corporation  nor  of 
its  stockholders,  but  reverted  to  the 
state,  the  court  said:  "It  is  no  an- 
swer to  this  proposition  to  say  that 
the  corporation  is  deprived  of  that 
which  is  valuable,  for  tKe  corporation 
is  deprived  only  of  that  which,  by  im- 
plication, it  agreed  to  relinquish  upon 
the  termination  of  its  corporate  exist- 
ence. If  the  rule  were  otherwise,  the 
result  would  be  that  a  toll-road  com- 
pany which,  under  our  statute,  is  lim- 
ited to  twenty  years,  might  indefinitely 
prolong  its  existence  and  perpetuate 
its  franchises,  contrary  to  the  express 
provision  of  §  11,  art.  2,  of  our  Bill  of 
Rights,'  which  prohibits*  the  irrevoca- 
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ble  grant  of  franchises  by  the  general 
assembly ;  for,  just  before  the  termina- 
tion of  its  corporate  existence,  its 
stockholders  could  (as  was  attempted 
to  be  done  here)  form  a  new  corpora- 
tion, to  which  the  property  and  fran- 
chise of  the  old  one  would  be  trans- 
ferred, and  the  business  continued; 
and,  when  this  second  corporation  was 
about  to  expire,  a  third  one  could,  in 
like  manner,  be  formed,  and  so  on  for 
all  time;  and  thus,  indirectly,  the  leg- 
islative will  could  be  thwarted,  and 
the  Constitution  with  impunity  evad- 
ed, and  the  perpetuation  of  franchises 
be  accomplished,  and  a  monopoly 
established,  contrary  to  the  letter  and 
spirit  of  our  law." 

In  Snell  v.  Chicago  (1890)  133  IlL 
413,  8  L.R.A,  858,  24  N.  E.  532,  writ  of 
error  dismissed  in    (1894)    152  U.  S. 
191,  38  L.  ed.  408,  14  Sup.  Ct.  Rep.  489, 
it  appeared  that  a  toll-road  company's 
charter  provided  that  it  should  have 
perpetual  succession.    By  the  same  act 
it  received  the  right  to  construct  and 
maintain  a  toll  road,  and  to  collect 
tolls.    A  later  act  authorized  the  presi- 
dent of  the  company,  by  the  direction 
of  a  majority  of  the  stockholders,  to 
sell  the  franchise,  and  thus  dissolve 
the    company.     A   sale   having  been 
made,  it  was  held  that  the  dissolution 
of  the  corporation  did  away  with  the 
right   of  perpetual   succession  which 
attached  to  the  corporate  body,  and 
that,  by  neglecting  to  organize  a  cor- 
poration with  the  privilege  of  perpet- 
ual succession,  the  purchaser  failed  to 
preserve  the   element  of  perpetuity. 
It   was  further  held  that  since  the 
right  to  collect  tolls  and  maintain  toll- 
houses did  not  pass  to  the  heirs  of  the 
purchaser,  inasmuch  as  the  legislature 
had  not  so  specified,  there  was  no  con- 
tinuation of  the  perpetuity  to  be  im- 
plied from  the  existence  of  that  right. 
In    North   Michigan   Water   Co.   v. 
Escanaba  (1917)  —  Mich.  — ,  165  N. 
W.  847,  it  appeared  that,  at  the  time 
of  the  granting  of  the  franchise  to  and 
the  incorporation  of  the  plaintiff  water 
company's    predecessor    in    title,    the 
state   Constitution  provided   that  no 
corporation,  except  for  municipal  pur- 
poses, or  for  the  construction  of  rail-. 
roads,  plank  roads,  and  canals,  should 
be    created  .  for  a  longer  time   than 


thirty  years  (Const.  1850,  art.  15,  §  10) , 
A  subsequent  statute  permitted  a  re- 
newal of  the  charter  of  a  water  com- 
pany for  an  additional  period  of  thirty 
years,  but  provided  that  nothing  con- 
tained therein  should  be  "construed 
as  extending  any  franchise  granted  by 
any  municipality  for  a  period  of  years 
longer  than  the  original  grant."  It 
was  held  that  the  rights  of  the  orig- 
inal company  to  conduct  waterworks 
were  not  perpetual,  but  expired  with 
its  charter,  which  fixed  the  duration 
of  the  franchise  at  thirty  years;  and 
that  the  rights  of  the  plaintiff  com- 
pany were  no  greater  than  those  of 
the  original  company. 

In  Davis  v.  Police  Jury  (1846)  1  La. 
Ann.  ^88,  it  appeared  that  a  Spanish 
governor  of  the  province  of  Louisiana 
granted  a  privilege  of  maintaining  a 
ferry,"  without  specifying  its  duration. 
It  was  held  that,  whatever  might  be 
the  power  of  the  state  to  limit  the 
duration  of  such  grants,  as  there  had 
been  no  legislative  enactment  fixing 
the  time  beyond  which  they  would 
cease  to  have  effect,  the  grant  must 
endure  so  long  as  the  state  abstained 
from  interfering. 

It  has  been  said  that  under  a  New 
York  statute  (Transportation  Corpora- 
tions Law,  §  61;  McKinney's  Consol. 
Laws,  bk.  62,  p.  30),  providing  in  sub- 
stance that,  if  a  corporation  is  incor- 
porated for  the  purpose  of  supplying 
gas  for  light  in  the  city,  town,  or  vil- 
lage where  it  is  located,  it  must  first 
obtain  the  consent  of  the  municipal 
authorities  thereof,  this  consent  oper- 
ates to  create  a  franchise,  by  which  is 
vested  in  the  corporation  receiving  it 
a  "perpetual  and  indefeasible  interest 
in  the  land  constituting  the  streets  of 
a  municipality."  People  ex  rel.  Wood- 
haven  Gaslight  Co.  v.  Deehan  (1897) 
153  N.  Y.  528,  47  N.  E.  787,  reversing 
(1896)  11  App.  Div.  175,  42  N.  Y.  Supp. 
1071.  See,  to  the  same  effect.  Ghee  v. 
Northern  Union  Gas  Co.  (1899)  158 
N.  Y.  510,  53  N.  E.  692,  reversing 
(1898)  34  App.  Div.  551,  56  N.  Y. 
Supp.  450.  It  is  true  that  the  fran- 
chise comes  from  the  state;  but  the 
act  of  the  local  authorities,  who  rep- 
resent the  state  by  its  permission  and 
for  that  purpose,  constitutes  the  act 
on  which  the  l&w  operates  to  create' 
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the  franchise.  The  legal  effect  of  the 
consent  is  the  same  as  if  the  local  au- 
thorities, in  form,  granted  the  fran- 
chise and  the  interest  in  the  land. 
Ghee  v.  Northern  Union  Gas  Co.  (N. 
Y.)  supra.  In  People  ex  rel.  Wood- 
haven  Gaslight  Co.  v.  Deehan  (N.  Y.) 
supra,  in  holding  that  this  consent 
extended  to  new  streets  opened  and 
old  ones  extended  from  time  to  time, 
the  court  said:  "The  rule  that  public 
grants  are  to  be  construed  strictly 
against  the  grantee  means  simply  that 
nothing  shall  pass  by  implication,  ex- 
cept it  be  necessary  to  carry  into  ef- 
fect the  obvious  intent  of  the  grant. 
But  the  obvious  intention  of  the  par- 
ties, when  expressed  in  plain  language, 
cannot  be  ignored  in  a  public  any 
more  than  in  a  private  grant.  A  con- 
struction that  would  lead  to  false  con- 
sequences or  unjust  or  inconvenient 
results,  not  contemplated  or  intended, 
should  be  avoided  in  a  grant  as  well  as 
in  a  statute.  It  is  well  known  that 
business  enterprises,  such  as  the  re- 
lator is  engaged  in,  are  based  upon 
calculations  of  future  growth  and  ex- 
pansion. A  franchise  for  supplying 
gas  not  only  confers  a  privilege,  but 
imposes  an  obligation  upon  the  cor- 
poration to  serve  the  public  in  a  rea- 
sonable way.  The  relator  is  bound  to 
supply  gas  to  the  people  of  the  town 
upon  certain  conditions  and  under  cer- 
tain circumstances,  and  it  would  be 
most  unjust  to  give  such  a  construc- 
tion to  the  consent  as  to  disable  it 
from  performing  its  obligations.  It 
cannot  reasonably  be  contended  that 
the  relator  is  obliged  to  apply  for  a 
new  grant  whenever  a  new  street  is 
opened  or  an  old  one  extended,  as 
would  be  the  case  if  the  consent  ap- 
plied only  to  the  situation  existing 
when  made.  When  the  right  to  use  the 
streets  has  been  once  granted,  in 
general  terms,  to  a  corporation  en- 
gaged in  supplying  gas  for  public  and 
private  use,  such  grant  necessarily 
contemplates  that  new  streets  are  to 
be  opened  and  old  ones  extended  from 
time  to  time,  and  so  the  privilege  may 
be  exercised  in  the  new  streets  as  well 
as  in  the  old.  Such  a  grant  is  general- 
ly in  perpetuity  or  during  the  exist- 
ence of  the  corporation,  or  at  least 
for  a  long  period  of  time,  and  should 


be  given  effect  according  to  i£s  nature, 
purpose,  and  duration." 

In  New  York  v.  New  York  Mut.  Gas- 
light Co.  (1909)  185  App.  Div.  260, 
120  N.  Y.  Supp.  776,  it  was  held  that 
a  statute  (Laws  1866,  chap.  651,  p. 
1406),  incorporating  the  defendant 
gas  corporation  by  a  special  charter, 
gave  it  a  perpetual,  full,  and  complete 
franchise  to  use  the  streets,  and  no 
secondary  franchise  from  the  city  by 
the  consent  of  the  legislative  body  was 
required  to  make  it  effective.  To  the 
same  effect,  see  New  York  v.  New 
Yoi*  Mut.  Gaslight  Ck».  (1912)  207 
N.  Y.  647,  100  N.  E.  427,  affirming 
(1910)  140  App.  Div.  911,  125  N.  Y. 
Supp.  1115. 

In  Wisconsin,  the  Public  Utilities 
Law  (Laws  1907,  chap.  499)  provides 
for  indeterminate  franchises,  and  al- 
lows public  service  corporations  oper- 
ating under  previous  franchises  to 
surrender  the  same,  and  receive  in  lieu 
thereof  an  indeterminate  permit  as 
provided  by  the  act.  In  Calumet  Serv- 
ice Co.  V.  Chilton  (1912)  148  Wis.  334, 
135  N.  W.  131,  it  was  held  that  a  corpo- 
ration holding  a  franchise  limited 
to  a  term  of  years  might  surrender 
it,  and  obtain  a  permit  unlimited  in 
time,  and  subject  only  to  the  condi- 
tions prescribed  by  the  Public  Utilities 
Law. 

III.  Grant  by  tnunielpalttg. 

a.  View  that  franchise  la  not  perpetual. 

1,  In  general, 

A  legislature  may  also  give  to  a  city 
or  other  municipality  the  right  to 
grant  franchises,  and  may  limit  the 
terms  of  the  grant;  and  the  city,  in 
granting  a  franchise  thereunder  for 
the  use  of  its  streets  and  highways, 
has  such  powers,  and  such  only,  as 
are  expressly  given,  or  arise  by  nec- 
essary implication  from  those  granted. 
If  the  act  granting  this  power  is  un- 
limited as  to  time  or  conditions,  it  is 
generally  held  on  grounds  of  public 
policy  that,  while  a  municipality  may 
fix  the  duration  of  the  franchise  at  any 
reasonable  length  of  time,  and  the 
courts  will  not  too  narrowly  scrutinize 
'the  franchise  in  this  respect,  it  cannot 
grant  a  perpetual  and  permanent' fran- 
chise.   Birmingham  &  P.  Street  R.  Co. 
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T.  Birmingham  Street  R.  Co.  (1885)  79 
Ala.  466,  68  Am.  Rep.  616;  State  ex  rel. 
Fullerton  v.  Des  Moines  City  R.  Co. 
(1913)  159  Iowa,  259,  140  N.  W.  437; 
jQseph  V.  Joseph  Waterworks  Co. 
(1910)  67  Or.  586,  111  Pac.  864,  re- 
hearing denied  in  (1910)  67  Or.  592, 
112  Pac.  1083. 

"Grants  or  franchises  in  perpetuity, 
or  for  unreasonably  long  periods  of 
time,  are  generally  regarded  as  against 
public  policy,  and,  if  ever  valid,  the 
authority  therefor  must  be  found  in 
the  Constitution  or  statutes  of  the 
state."  Cedar  Rapids  Water  Co.  v. 
Cedar  Rapids  (1902)  118  Iowa,  234, 
91  N.  W.  1081. 

So,  while  the  decisions  are  not  in 
accord,  it  is  held  by  a  majority  of  the 
cases  on  the  subject  that  a  franchise 
or  grant,  granted  by  a  municipality 
without  limit  as  to  its  duration,  will 
not  be  construed  to  be  one  in  perpetui- 
ty. Birmingham  &  P.  Street  R.  Co.  v. 
Birmingham  Street  R.  Co.  (1885)  79 
Ala.  466,  68  Am.  Rep.  616;  Chicago 
Terminal  Transfer  R.  Co.  v.  Chicago 
(1903)  203  III.  576,  68  N.  E.  99;  People 
ex  rel.  Chicago  v.  Chicago  Teleph.  Co. 
(1906)  220  111.  238,  77  N.  E.  245;  Peo- 
ple ex  rel.  Shallberg  v.  Central  U. 
Teleph.  Co.  (1908)  232  lU.  260,  83  N.  E. 
829;  Venner  v.  Chicago  City  R.  Co. 
(1908)  236  111.  349,  86  N.  E.  266;  Peo- 
ple ex  rel.  Deneen  v.  Economy  Light  & 
P.  Co.  (1909)  241  lU.  290,  89  N.  E. 
760;  People  ex  rel.  Pearce  v.  Commer- 
cial Teleph.  &  Teleg.  Co.  (1917)  277 
IlL  265,  L.R.A.1917D,  704,  116  N.  E. 
379;  Rock  Island  v.  Central  U.  Teleph. 
Co.  (1907)  132  m.  App.  248;  State  ex 
rel.  Fullerton  v.  Des  Moines  City  R. 
Co.  (1885)  159  Iowa,  259,  140  N.  W. 
437;  Westminster  Water  Co.  v.  West- 
minster (1904)  98  Md.  551,  64  L.R.A. 
630,  103  Am.  St.  Rep.  424,  56  Atl.  990; 
Wyandotte  Electric  Light  Co.  v.  Wyan- 
dotte (1900)  124  Mich.  43,  82  N. 
W.  821;  State  -v.  Atlantic  &  N.  C. 
R.  Co.  ei906)  141  N.  C.  736,  53  S.  E. 
290;  Little  Miami  R.  Co.  v.  Greene 
County  (1877)  31  Ohio  St.  338;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Elyria  (1904) 
69  Ohio  St.  414,  69  N.  E.  738;  East 
Ohio  Gas  Co.  v.  Akron  (1909)  81  Ohio 
St.  33,  26  L.R.A.(N.S.)  92,  90  N.  E. 
40,  18  Ann.  Cas.  332 ;  Joseph  v.  Joseph 
Waterworks  Co.  (1910)  57  Or.  586,  111 


Pac.  864,  rehearing  denied  in  (1910) 
57  Or.  592,  112  Pac.  1083;  Houston  v. 
Houston  City  Street  R.  Co.  (1892)  88 
Tex.  548,  29  Am.  St.  Rep.  679,  19  S.  W. 
17;  Dubuc  v.  Chicoutimi  (1909)  Rap. 
Jud.  Quebec  37  C.  S.  281. 

Assuming  that  the  power  to  regu- 
late and  control  the  running  of  street 
cars  exists  as  an  incidental  police 
power,  it  is  unquestionably  true  that 
such  a  power  confers  no  right  on  the 
city  authorities  to  grant  to  any  per- 
son or  corporation  a  privilege  exclu- 
sive in  its  character,  and  without  limit 
as  to  duration.  Birmingham  &  P. 
Street  R.  Co.  v.  Birmingham  Street  R. 
Co.  (1885)  79  Ala.  465,  58  Am.  Rep. 
615,  wherein  it  was  held  that  an  ordi- 
nance in  the  nature  of  a  contract, 
granting  the  exclusive  privilege  in 
perpetuity  to  construct  and  operate  a 
street  railway  over  and  through  cer- 
tain streets  and  avenues  of  a  city,  is 
void,  where  the  city  was  given  no  ' 
distinct  power  in  its  charter,  express 
or  implied,  to  grant  such  a  franchise. 
Compare,  however.  Mobile  v.  Louis- 
ville &  N.  R.  Co.  (1887)  84  Ala.  115,  5 
Am.  St.  Rep.  342,  4  So.  106,  wherein 
it  appeared  that  the  charter  of  a  rail- 
road company,  enacted  by  the  legisla- 
ture, expressly  authorized  the  con- 
struction of  its  road  across  or  through 
any  street  or  highway,  the  only  limita- 
tion on  the  right  being  that  the  useful- 
ness and  convenience  of  such  street  or 
highway  to  the  public  should  not  be 
unnecessarily  or  materially  impaired. 
An  amendment  to  this  charter,  con- 
tained the  following  provision :  "That 
the  said  company  is  hereby  authorized 
and  empowered  to  obtain,  by  grant  or 
otherwise,  from  any  incorporated  city 
or  village  within  the  state,  that  may 
be  situated  upon  or  at  the  intersection 
or  termini  of  any  of  its  railroads,  any 
rights,  privileges,  or  franchises  that 
any  of  said  incorporated  cities  or  vil- 
lages may  choose  to  grant  in  reference 
to  the  construction,  maintenance,  and 
management  of  the  railroad  of  said 
company,  its  depots,  cars,  locomotives, 
and  its  business  within  the  limits  of 
such  incorporated  city  or  village,  as 
hereinbefore  named,  is  hereby  au- 
thorized and  empowered  to  grant  to 
said  company  any  such  rights,  privi- 
leges, and  franchises  as  it  may  deem 
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proper  and  advisable,  and  such  privi- 
leges and  franchises,  when  granted  to 
and  accepted  by  said  company  from 
any  such  incorporated  city  or  village, 
shall  be  deemed  and  taken  as  rights, 
privileges,  and  franchises  vested  and 
confirmed  in  said  company,  and  not 
liable  thereafter  to  be  revoked, 
changed,  injured,  or  impaired,  except 
with  the  consent  of  said  company." 
Under  the  authority  thus  conferred  in 
the  charter  of  the  company,  giving  it  a 
naked  right  of  transit;  the  city  passed 
an  ordinance,  by  which  it  "granted" 
to  the  railroad  the  right  of  way 
through  certain  streets,  including 
"also  the  right  to  lay-  a  single  track, 
with  the  necessary  sidings  and  turn- 
outs, from  the  northern  boundary  of 
its  depot  .  .  .  through  Commerce 
street  ...  in  such  manner  as  said 
company  may  deem  expedient  and  nec- 
essary for  its  business  and  interests." 
The  court  held  that  the  railroad  com- 
pany was  possessed  of  an  irrevocable 
franchise,  conferred  by  the  ordinance, 
giving  it  the  right  to  load  and  unload 
freight  at  its  sidings,  constructed  on 
the  street  named,  subject  to  the  limi- 
tation only  that  the  use  of  the  street 
by  the  public  should  not  be  unneces- 
sarily or  materially  impaired,  this 
right  having  been  granted  before  the 
constitutional  prohibition  of  irrevoca- 
ble grants  of  special  privileges  went 
into  effect. 

In  Chicago  Terminal  Transfer  R.  Co. 
v.  Chicago  (1903)  203  III.  576,  68  N. 
E.  99,  there  was  involved  an  ordinance 
which  expressly  granted  to  a  railroad 
company  rights  additional  to  those 
granted  by  a  prior  ordinance,  but 
failed  to  provide  anything  in  regard 
to  the  time  limited  in  the  old  ordi- 
nance, which  contained  an  express 
provision  that  the  rights  granted 
should  extend  to  a  specified  date,  "at 
which  time  they  shall  cease,  unless  the 
same  are  further  extended."  The 
court  denied  the  contention  of  the  rail- 
road company  that,  having  general 
raili-oad  powers,  by  laying  tracks  in  a 
street  under  authority  from  the  munic- 
ipality to  operate  a  suburban  passen- 
ger railway,*  it  acquired  a  perpetual 
easement  in  the  street. 

It  has  been  held  that  an  Iowa  stat- 
ute (Code  1873,  §  464),  giving  a  city 


council  the  "power  to  authorize  or 
forbid  the  location  and  laying  down 
of  tracks  for  railways  and  Street  rail- 
ways," conferred  no  power  to  grant 
a  street  railway  company  a  perpetual 
franchise,  or  a  franchise  in  perpetuity, 
and  that  as  the  municipality  could 
not  do  indirectly  what  it  was  for- 
bidden to  do  directly,  the  railway  com- 
pany's evidence  as  to  practical  con- 
struction or  estoppel  would  not  aid  in 
its  claim  to  a  perpetual  franchise. 
State  ex  rel.  Fullerton  v.  Des  Moines 
City  R.  Co.  (1885)  159  Iowa,  259,  140 
N.  W.  437. 

In  Houston  v.  Houston  City  Street 
R.  Co.  (1892)  83  Tex.  548,  29  Am.  St. 
Rep.  679,  19  S.  W.  17,  there  was  in- 
volved the  following  provision  of  a 
city  charter:  "The  city  council  shall 
have  the  exclusive  control  and  regu- 
lation of  all  streets,'  alleys,  public 
grounds,  and  highways  within  the 
corporate  limits  of  the  city,  and  to 
direct  and  control  the  laying  and  con- 
struction of  railway  tracks,  turnouts, 
and  switches,  and  to  require  that  they 
be  constructed  and  laid  so  as  to  inter- 
fere as  little  as  possible  with  the  or- 
dinary travel  and  use  of  the  streets; 
to  control  and  regulate  everything 
concerning  street  railways,"  etc.  It 
was  held  that,  under  this  provision,  it 
was  not  within  the  power  of  the  city 
council  to  create  a  perpetuity  by 
granting  a  street  railway  a  franchise, 
unlimited  in  duration,  to  use  the  city 
streets.  Compare  Texarkana  Gas  &  E. 
Co.'  V.  Texarkana  (1909)  58  Tex.  Civ. 
App.  109,  123  S.  W.  213,  wherein  it 
was  held  that  the  state,  as  trustee  for 
its  citizens,  is  the  ultimate  holder  of 
a  paramount  authority  to  govern  and 
regulate  the  use  and  occupancy  of  the 
public  highways,  and  that  municipal 
authorities  succeed  to  this  authority 
by  virtue  of  the  grants  contained  in 
their  charters,  so  that,  *hen  thus  em- 
powered, cities  have  the  authority  to 
grant  to  private  persons  the  privilege 
of  permanently  occupying  and  using 
portions  of  their  highways  for  the 
purpose  of  carrying  on  a  business  or 
enterprise,  furnishing  some  public 
service. 

The  first  section  of  the  ordinance  in- 
volved in  Joseph  v.  Joseph  Water- 
works Co.  (1910)  57  Or.  586,  111  Pac. 
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864,  rehearm?  denied  in  tl910)  57  Or. 
592, 112  Pac.  1083,  granted  to  a  water- 
works company  an  exclusive  right  to 
lay  its  mains  and  service  pipes  in  the 
streets  and  alleys  of  the  town.  The 
fourth  section  provided  that  the  com- 
mon council  granted  the  exclusive 
right"  to  the  company  for  a  term  of 
fifteen  years.  The  coWrt  held  that,  as 
the  town  could  not  grant  a  perpetu&l 
franchise,  whatever  right  or  franchise 
was  granted  in  the  first  section  of  the 
ordinance  was  limited  as  to  its  dura- 
tion, by  the  fourth  section,  to  fifteen 
years,  the  same  as  if  the  latter  section 
had  been  inserted  in  the  former.  Com- 
pare Cason  V.  Stone  (1853)  1  Or.  89, 
wherein  a  statute,  giving  the  board  of 
county  commissioners  power  to  estab- 
lish a  ferry  when  they  deemed  one 
necessary,  was  held  to  contemplate 
that  the  ferry  was  to  be  permanent, 
and  the  order  granting  the  right  to 
keep  it  was  held  to  vest  a  franchise  as 
durable,  at  least,  as  the  life  of  the  li- 
cense, unless  sooner  revoked. 

In  State  v.  Atlantic  &  N.  C.  R.  Co. 
(1906)  141  N.  C.  736,  53  S.  E.  290,  the 
couit  held  that,  in  the  absence  of  an 
express  power  in  the  charter  to  make 
a  perpetual  grant,  a  license  granted 
by  the  street  conmiissioner  of  a  town 
to  a  railroad  company,  to  lay  a  track 
on  and  to  that  extent  use  the  streets, 
would  not  be  construed  into  a  grant 
of  a  permanent  easement. 

In  Westminster  Water  Co.  v.  West- 
minster (1904)  98  Md.  551,  64  L.R.A. 
630,  10*^  Am.  St.  Rep.  424,  56  Atl.  990, 
it  appeared  that  under  a  contract  be- 
tween a  city  and  a  water  company, 
which,  on  its  face,  purported  to  run 
forever,  the  municipality  was  obligated 
to  levy  each  year,  in  perpetuity,  5  cents 
on  each  hundred  dollars  of  the  as- 
sessed value  of  the  property  within  the 
limits  of  the  city,  and  to  pay  the  pro- 
ceeds of  the  levy  to  the  water  company, 
in  consideration  for  the  latter's  sup- 
plying'from  its  works  water  for  public 
uses.  It  was  held  that,  there  having 
been  no  previous  legislative  sanction, 
the  contract  was  ultra  vires,  and,  hav- 
ing been  made  with  an  idea  of  per- 
petual duration,  it  could  not  be  limit- 
ed to  the  term  of  the  life  of  the 
corporation.  It  was  also  held  that, 
the   contract  thus  being  ultra  vires. 


and  hence  no  contract  at  all,  the  clause 
of  the  Federal  Constitution  respecting 
impairment  of  the  obligation  of  Con- 
tracts could  not  be  invoked. 

In  East  Ohio  Gas  Co.  v.  Akron 
(1909)  81  Ohio  St.  S3,  26  L.R.A.(N.S.) 
92,  90  N.  E.  40,  18  Ann.  Cas.  832, 
wherein  it  appeared  that  an  ordinance 
granted  to  a  gas  company  the  right  tp 
enter  and  occupy  the  streets  of  the 
city,  but  was  silent  with  respect  to 
the  time  when  it  should  terminate  its 
occupancy  and  withdraw,  the  court 
held  that  it  could  not  infer  from  this 
silence  that  the  gas  company  had  ac- 
quired a  perpetual  franchise  in  the 
streets.  Compare,  however.  State  v. 
Columbus  R.  Co.  (1903)  24  Ohio  C.  C. 
609,  wherein  it  appeared  that  the  fran- 
chises in  question  were  granted  after 
the  passage  of  the  Street  Railway  Act 
of  1861,  and  before  the  passage  of  the 
Act  of  1878,  limiting  to  twenty-five 
years  the  grant  of  permission  to  use 
a  street,  and  that  the  ordinances  were 
silent  as  to  time,  or  provided  that  they 
should  continue  in  force  "during  the 
term  of  the  charter  of  said  (grantee) 
company."  Referring  to  the  Act  of  1861 
and  a  supplementary  Act  of  1866,  the 
court  said :  "The  contention  of  counsel 
for  the.  defendant  is  that  these  statutes 
expressly  confer  upon  municipalities 
power  to  grant  the  right  to  use  the 
streets  and  that,  the  power  being  un- 
limited as  to  the  duration  of  the  grant, 
it  is  in  the  discretion  of  the  munic- 
ipality to  grant  without  limitation, 
and,  if  it  does,  the  grant  is  irrev- 
ocable and  perpetual.  The  relator 
concedes  that  power  to  grant  is  ex- 
pressly conferred,  but  contends  that, 
inasmuch  as  the  statute  is  silent  as 
to  time,  power  to  make  a  perpetual 
grant  is  not  expressly  given,  and  that 
the  exercise  of  the  power  is  subject  to 
the  limitation  that  it  must  be  reason- 
able, and  that  therefore  the  munic- 
ipality may  not  grant  for  longer  than 
a  reasonable  time,  and  that  a  grant 
silent  as  to  time  is  only  for  a  reason- 
able time.  .  .  .  It  is  settled  by  the 
weight  of  authority  that  the  construc- 
tion and  operation  of  a  street  railway 
in  a  street  is  not  a  new  use  of  the 
street,  and  that  therefore  municipal- 
ities,  under  their  power  of  general 
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control  of  streets,  may  permit  such 
use  by  persons  or  corporations,  having 
«  franchise,  to  construct  and  operate 
such  railways,  and  that  such  permit  is 
merely  a  license  revocable  at  the  pleas- 
ure to  council;  but  that  the  i>ower 
to  grant  an  irrevocable  right  to  so  use 
the  street  in  perpetuity,  or  for  a  def- 
inite term,  is  a  different  and  distinct 
kind  of  power,  and  does  not  exist  in 
the  municipality  unless  expressly  con- 
ferred. .  .  .  It  is  also  settled  that 
a  municipality  is  without  power  to 
grant  an  exclusive  right  to  use  the 
streets  unless  the  power  is  expressly 
granted,  or  necessary  to  the  execu- 
tion of  the  powers  expressly  granted. 
.  .  .  It  is  contended  that  the  same 
reasoning  leads  to  the  conclusion  that 
the  city  of  Columbus  was  without  au- 
thority to  grant  a  perpetual  right  to 
use  its  streets.  The  ordinance  is  si- 
lent as  to  time,  and  so  is  the  statute. 
The  cases  are  not  in  accord.  .  .  . 
It  will  be  observed  that  the  legis- 
lature, by  the  acts  already  cited,  pro- 
vided that  a  street  railway  company, 
formed  as  therein  authorized,  shall  be 
&  body  corporate  with  succession,  and 
that  it  might  mortgage  its  real  and 
personal  property  and  franchises,  in- 
cluding the  franchise  of  being  a  cor- 
poration. In  view  of  these  provisions, 
and  of  the  large  expenditures  neces- 
sary to  such  use  of  the  streets,  and 
of  the  fact  that  such  use  was  compar- 
atively new  and  the  financial  success 
of  the  venture  uncertain,  it  would  be 
unreasonable  to  conclude  that  it  was 
the  intention,  either  of  the  legislature, 
or  of  the  city  or  other  agent  of  the 
state,  to  grant  merely  a  license  rev- 
ocable at  the  pleasure  of  the  city,  and 
the  conclusion  is  irresistible  that  it 
was  the  intention  of  the  grantor  to 
consent  to  such  use  of  the  street,  ei- 
ther in  perpetuity,  or  for  a  reasonable 
time,  or  without  limit  of  time ;  and  in 
either  event  the  result  must  be  the 
same  in  this  action,  for  the  state  has 
not  determined  or  limited  the  term, 
and  no  attempt  has  been  made  to  show 
what  would  be  a  reasonable  time,  and 
it  is  not  apparent  from  the  agreed 
facts ;  and  if  the  grant  is  not  from  the 
state,  but  from  the  city,  then  we  are 
of  the  opinion  that  the  whole  matter 
was  committed  to  the  city,  and  that  it 


might,  in  its  discretion,  grant  in  per- 
petuity, and  that  its  grant,  being  si- 
lent as  to  time,  is  in  perpetuity,  it  be- 
ing unreasonable  to  conclude  that  it 
was  merely  at  pleasure." 

In  Augusta  &  S.  R.  Co.  v.  Augusta 
(1897)  100  Ga.  701,  28  S.  E.  126.  it 
appeared  that  the  plaintiff  railroad 
company  was  incorporated  by  an  act 
of  the  legislature  "for  the  full,  term 
of  thirty  years,"  no  reference  to  any 
renewal  or  extension  beyond  the  thirty 
years  being  made.  The  charter  de- 
clared that  the  company  was  incorpo- 
rated for  the  purpose  of  building  and 
using,  with  the  consent  of  the  city,  a 
horse  railroad  from  a  designated  point 
within  the  limits  of  the  city  to  a  point, 
or  points,  outside  of  it.  The  city  coun- 
cil, both  by  ordinances  and  by  a  spe- 
cial contract  in  writing,  granted  to 
the  company,  "their  successors  and 
assigns,  for  and  during  the  term  of 
their  charter,"  a  right  of  way  through 
and  over  the  streets  of  the  city.  A 
section  of  one  of  the  ordinances  pro- 
vided that  "the  cars  and  carriages  of 
this  company,  running  on  said*  rail- 
ways, turnouts,  and  switches  and  sid- 
ings [viz.,  those  the  company  had 
been  authorized  to  construct],  shall 
be  entitled  to  the  right  of  way  over 
their  said  tracks,"  and  prohibited 
teams  and  vehicles  from  obstructing 
the  free  passage  of  the  company's 
cars.  In  the  special  contract  between 
the  city  and  the  company,  it  was  stip- 
ulated that  the  city  would  "forever" 
keep  this  section  in  force.  The  or- 
dinances and  contract  referred  to 
were  subsequently  ratified  and  con- 
firmed by  another  act  of  the  legisla- 
ture, which,  among  other  things,  de- 
clared that  they  were  "not  liable  to  be 
repealed  by  the  city  council."  The 
court  held  that  the  company's  charter 
being  for  thirty  years,  and  the  grants 
"for  and  during  the  term  of  the  char- 
ter," the  declaration  that  they  were 
"not  liable  to  be  repealed  by  the  city 
council  "meant  simply  that  the  latter 
could  not  cancel  or  annul  its  contracts 
as  made ;  and  the  declaration  was  not 
intended  to  prolong  their  existence. 
Further,  it  was  said,  the  use  of  the 
word  "forever,"  in  that  portion  of  the 
special  contract  wherein  the  city  un- 
dertook to  keep  in  force  an  ordinance, 
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securing  to  the  company  the  uae  of 
its  tracks  and  prohibiting  obstructions 
to  the  free  passage  of  its  cars,  did  not 
necessarily  operate  to  'confer  on  the 
company  a  grant  in  perpetuam  of  ex- 
clusive and  valuable  privileges,  when 
all  the  evidence  showed  that  nothing 
of  the  sort  was  ever  contemplated  or 
intended. 

Under  the  legislation  of  Iowa,  as 
construed  by  the  supreme  court  of  that 
state,  railroad  companies,  at  least 
with  the  assent  of  the  municipal  au- 
thorities, have  the  right  to  lay  down 
their  tracks  in  the  streets  of  a  city, 
whether  they  were  dedicated  under  the 
statute  or  at  common  law;  that  is,' 
whether  the  fee  be  in  the  city  or  in 
the  adjoining  proprietor.  The  Federal 
court,  while  adopting,  as  a  rule  of 
decision  on  such  a  question,  the  ex- 
position of  the  state  statutes  by  the 
supreme  court  of  the  state,  has  held 
that  this  does  not  give  the  railway 
company,  even  with  the  assent  of  the 
municipality,  the  right  to  erect  a  per- 
manent and  substantial  depot  building 
on  the  street,  where  the  fee  is  in  the 
abutting  lot  owners.  Barney  v.  Keo- 
kuk (1876)  4  Dill.  593,  Fed.  Cas.  No. 
1032,  affirmed  in  (1877)  94  U.  S.  324, 
24  L.  ed.  224. 

In  Union  Inst,  for  Sav.  v.  Boston 
(1916)  224  Mass.  286,  112  N.  E.  637, 
it  was  h^ld  that  while  a  statute  (Stat. 
1913,  chap.  680)  authorized  the  board 
of  street  commissioners,  as  agents  of 
the  commonwealth,  to  grant  permits 
to  occupy  the  public  way  for  the  pur- 
poses enumerated,  and  to  adopt  rules 
and  regulations  governing  the  use  of 
the  same,  it  did  not  purport  to  empow- 
er the  board  to  surrender  its  control 
and  supervision  of  the  public  high- 
ways for  an  indefinite  period  of  time; 
the  absence  therefrom  of  express  au- 
thority being  equivalent  to  the  denial 
of  the  right.  Hence,  it  was  held  that 
a  permit  to  erect  a  post  with  a  clock 
thereon,  which  was  granted  without 
limit  as  to  time  and  without  reserva- 
tion to  the  board  of  a  power  to  revoke, 
was  not  an  irrevocable  franchise  to 
occupy  a  portion  of  the  public  high- 
way, but  merely  a  license  which  legal- 
ized that  form  of  obstruction  on  a  pub- 
lic highway,  which  would  otherwise 
have  constituted  a  nuisance. 


In  Chicago  R.  L  &  P.  R.  Co.  v.  People 
(1906)  222  m.  427,  78  N.  E.  790,  it 
was  held  that  an  ordinance  granting 
to  two  railroad  companies  the  right  to 
construct  and  maintain  on  a  public 
landing  place,  and  use  for  the  purpose 
of  a  passenger  depot,  "a  permanent 
stone  and  brick  building,  with  neces- 
sary and  convenient  sheds,  platforms, 
and  tracks  in  connection  therewith," 
as  the  companies,  their  successors 
and  assigns,  should  deem  necessary, 
was  void,  as  depriving  the  public  of 
the  use  of  the  landing. 

In  Lake  Shore  &  M.  S.  R.  Co.  v.  Ely- 
ria  (1904)  69  Ohio  St.  414,  69  N.  E. 
788,  the  court  construed  a  statute 
(Rev.  Stat.  §  8283)  providing,  in  part, 
that  "if  it  be  necessary,  in  the  location 
of  any  part  of  a  railroad,  to  occupy 
any  public  road,  street,  alley,  way,  or 
ground  of  any  kind,  or  any  part  there- 
of, the  municipal  or  other  corporation, 
or  public  officers  or  authorities,  own- 
ing or  having  charge  thereof,  and  the 
company,  may  agree  upon  the  manner, 
terms,  and  conditions  upon  which  the 
same  may  be  used  or  occupied ;  and  if 
the  parties  be  unable  to  agree  thereon, 
and  it  be  necessary,  in  the  judgment  of 
the  directors  of  such  company,  to  use 
or  occupy  such  road,  street,  alley,  way, 
or  ground,  such  company  may  appro- 
priate so  much  of  the  same  as  may  be 
necessary  for  the  purposes  of  its  road, 
in  the  manner  and  upon  the  same 
terms  as  is  provided  for  the  appro- 
priation of  the  property  of  individu- 
als. .  .  ."  It  was  held  that  the 
statute  did  not  authorize  a  city  coun- 
oil  to  grant  to  a  railroad  company  the 
exclusive  and  permanent  right  to  oc- 
cupy a  public  street,  or  part  of  it,  at 
a  crossing  or  elsewhere.  To  the  same 
effect,  see  Cleveland  &  P.  R.  Co.  t. 
Cleveland  (1910)  83  Ohio  C.  C.  482. 

In  Little  Miami  R.  Co.  t.  Greene 
County  (1877)  31  Ohio  St  338,  it  was 
held  that  power  given  by  a  charter  of 
a  railroad  to  construct  its  road  across 
a  public  highVay,  on  condition  that 
the  same  should  be  restored  to  its 
former  state,  "or  in  a  sufficient  man- 
ner not  to  impair  its  usefulness,"  did 
not  authorize  the  company  permanent- 
ly to  appropriate  any  portion  of  the 
public  highway  by  obstructions  which 
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might  materially  interfere  with  the 
public  travel. 

A  contract  grantintr  a  -water  or  gas 
company  the  right  to  lay  pipes  and 
mains  in  the  streets  of  a  borough, 
with  a  stipulation  that  certain  speci- 
fied rates  should  be  charged  the  hot- 
ou^h  and  the  inhabitants  thereof,  the 
contract  as  to  the  water  or  gas  rates 
being  unlimited  by  its  terms,  and 
hence  indeterminate  as  to  time  and 
coextensive  with  the  grant,  cannot  be 
enforced  indefinitely,  but  its  rates  are 
subject  to  the  supervisory  powers  of 
the  Public  Service  Commission.  Mc- 
Cullough-Dalzell  Crucible  Co.  v.  Phila- 
delphia Co.  (1909)  223  Fa.  336,  72 
Atl.  633;  Turtle  Creek  v.  Pennsylva- 
nia Water  Co.  (1914)  243  Pa.  415,  90 
Atl.  199;  Bellevue  v.  Ohio  Valley  Wat- 
er Co.  (1914)  245  Pa.  114,  91  Atl.  236; 
Mt.  Union  v.  Mt.  Union  Water  Co. 
(1917)  256  Pa,  516,  P.U.R.1917E,  983, 
100  Atl.  968,  affirming  (1916)  63  Pa. 
Super.  Ct.  337. 

In  Wellston  v.  Morgan  (1898)  59 
Ohio  St.  147,  52  N.  E.  127,  it  appeared 
that  a  city  council  had  power,  under 
a  statute  (Bates  Rev.  Stat.  §  2491-1), 
to  contract  for  the  lighting  of  its 
streets  and  other  public  grounds,  for 
a  term  not  exceeding  ten  years.  It 
was  held  that  an  ordinance  whereby 
the  city  undertook  to  give  to  the  com- 
pany exclusive  permission  and  author- 
ity, within  the  municipal  limits,  to 
erect  and  maintain  its  poles  and  wires 
on  the  public  streets  and  alleys  Tor 
the  period  of  ninety-nine  years,  at  a 
specified  rate  per  month,  was  ultra 
vires  and  invalid. 

In  Louisiana  Western  R.  Co.  v. 
Crowley  (1917)  142  La.  640,  77  So. 
486,  there  was  involved  a  statute  (Act 
No.  79  of  18%,  p.  113)  providing  as 
follows:  "The  cities  and  towns  of 
this  state  (having  a  population  of  less 
than  25,000  persons)  shall  have  author- 
ity to  grant  to  railroads  and  other 
corporations  the  right  to  use  and  occu- 
py the  streets  and  alleys  therein,  and 
to  obstruct  same,  or  part  thereof,  with 
buildings  necessary  to  and  used  by 
said  corporations:  Provided  that,  pri- 
or to  said  grant,  a  majority  of  the 
property  taxpayers  in  said  city  or 
town,  voting  at  an  election  to  be 
called  for  such  purpose,  shall  approve 


said  proposed  grant:  Provided  farth- 
er that,  in  making  said  grant,  the 
said  cities  and  towns  through  their 
councils  shall  impose  such  conditions 
and  make  such  charges  as  they  may 
deem  fit."  It  was  held  that,  under  this 
statute,  a  grant  by  an  ordinance  of  a 
citj'  council  of  a  perpetual  or  irrevo- 
cable easement,  or  servitude,  for  a 
railroad  track  on  the  streets  of  the 
city,  was  ultra  vires  and  void,  unless 
it  received  the  approval  of  a  majority 
of  the  property  taxpayers  voting  at  an 
election  called  and  held  for  that  pur- 
pose. 

In  Knight  v.  Thomas  (1909)  35 
Utah,  470,  101  Pac.  388,  it  appeared 
that  a  statute  (Comp.  Laws  1907,  § 
313X)  provides,  in  part,  as  foHows: 
"The  city  council  of  any  city,  or  board 
of  trustees  of  any  incorporated  town, 
of  this  state,  is  authorized  to  aid  and 
encourage  the  building  of  railroads  by 
granting  to  any  railroad  company,  for 
depot  or  other  railroad  purposes,  real 
property  of  such  city  or  incorporated 
town,  not  necessary  for  municipal  or 
public  purposes,  upon  such  limitations 
and  conditions  as  said  council'  or 
board  of  trustees  may  prescribe;  pro- 
vided, however,  that  no  such  grant 
shall  be  made  to  any  railroad  com- 
pany, unless  the  question  of  making 
said  grknt  has  been  submitted  to  the 
qualified  electors  of  the  city  or  town 
at  the  next  municipal  or  special  elec- 
tion to  be  called  for  the  purpose  by 
the  city  council  or  town  b<Jard."  By 
other  statutes  which  defined  the  gen- 
eral powers  of  a  city  council,  it  was 
provided  that  such  a  council  should 
have  power  "to  lay  out,  establish, 
open,  alter,  widen,  extend,  grade,  pave, 
or  otherwise  improve  streets,  alleys, 
avenues,  sidewalks,  parks,  and  public 
grounds;  and  to  vacate  the  same" 
rsubd.  8,  §  206) ;  and  "to  permit,  regu- 
late, or  prohibit  the  locating,  con- 
structing, or  laying  of  tracks  of  any 
railroad  or  tramway  in  any  street,  al- 
ley, or  public  place;  and  to  grant  fran- 
chises to  railroad  companies,  and  to 
union  railroad  depot  companies,  to  lay, 
maintain,  and  operate  in  any  street  or 
part  or  parts  of  streets  of  said  cities, 
or  other  public  places  therein,  railroad 
tracks,  and  union  railroad  depot  con- 
necting and  terminal  tracks,  but  such 
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p«nm8sion  shall  not  be  for  a  longer 
time  titan  one  hundred  years."  Subdi- 
vision S2,  §  206.  It  was  held  thereun- 
der  that  the  granting  to  a  railway 
company  of  the  exclusive  right  to  oc- 
cupy abd  use  a  street  for  depot  and 
railroad  purposes,  for  a  period  of  one 
hundred  years,  was  the  granting  of 
an  interest  in  and  to  the  land  itself, 
constituting  real  property,  within  the 
meaning  of  the  section  first  cited ;  and 
hence  could  not  lawfully  be  made 
without  the  submission  of  the  question 
of  the  making  of  the  grant  to  the  qual- 
ified voters. - 

It  has  been  said  that  some  of  the 
cases  proceed  on  the  theory  that, 
when  the  grant  does  not  .fix  the  term 
and  is  not  to  "successors  or  assigns," 
the  presumption  obtains  that  it  is  for 
the  corporate  life  of  the  grantee  only ; 
and  others  on  the  theory  that,  no  time 
being  fixed,  even  if  the  grant  is  to  the 
grantee  and  successors,  it  will  be  tak- 
en as  the  intent  of  the  parties  that  it 
was  for  the  corporate  life  of  the  origi- 
■  nal  grantee,  subject,  however,  to  the 
right  of  the  parties  to  show  that  some 
other  term,  within  the  power  of  the 
municipality  to  grant,  was  in  the 
minds  of  the  parties.  State  ex  rel. 
FuUerton  v.  Des  Moines  Gity'R.  Co. 
(1913)  159  Iowa,  259,  140  N.  W.  487. 
One  case  holds  that  when  a  franchise 
is  unlimited  as  to  time  it  exists  either 
for  a  reasonable  time,  or  is  indetermi- 
nate in  character.  Barre  v.  Perry 
(1909)  82  Vt.  801,  73  Atl.  574. 

If,  however,  the  grant  is  to  succes- 
sors or  assigns,  it  does  not  terminate 
with  the  life  of  the  corporation  to 
which  it  is  granted,  but  may  be  for  a 
term  beyond  the  corporate  life  of  the 
original  grantee.  State  ex  rel.  Fuller- 
ton  V.  Des  Moines  City  R.  Co.  (Iowa) 
supra.  In  that  case  it  appeared  that  a 
franchise  granted  a  street  railroad 
company  by  ordinance  provided  that 
the  right  was  given  the  company,  its 
successors  and  assigns,  to  lay  its 
tracks  on  and  along  the  streets,  and 
"to  keep,  maintain,  use  and  operate 
thereon  railway  cars,  in  the  manner, 
ar^d  for  the  time,  and  upon  the  condi- 
tions hereinafter  mentioned  and  pre- 
scribed." A  later  section  provided 
that  "the  right  herein  granted  to  said 


company,  to  operate  said  railway, 
shall  be  exclusive  for  the  term  of  thir- 
ty (30)  years  from  the  time  the  first 
mile  of  said  track  is  laid  and  cars 
running  thereon,  and  the  said  city  of 
Des  Moines  shall  not,  until  after  the 
expiration  of  said  term,  grant  to  or 
confer  upon  any  person  or  corporation 
any  privileges  which  will  impair  or 
destroy  the  rights  and  privileges 
granted  to  said  company."  The  court 
said:  "Plaintiff  contends  that  by  the 
use  of  the  italicized  words  in  §  1,  'and 
for  the' time,'  the  city  manifested  an 
intention  that  the  franchise  should  be 
limited  as  to  the  time  of  its  duration, 
and  that,  as  the  only  other  words  with 
reference  to  duration  are  fixed  in  §  10 
as  thirty  years,  the  proper  and  only 
construction  of  the  grant  is  that  it 
was  for  thirty  years,  and  that  it  was 
an  exclusive  grant  for  that  period. 
On  the  other  side,  it  is  argued  with 
just  as  much  confidence  that  the  grant 
was  unlimited  as  to  time,  save  that  for 
thirty  years  it  was  to  be  exclusive  to 
the  company,  and  that,  after  the  ex- 
piration of  that  period,  it  should  be 
open  to  franchises  for  like  purposes  to 
other  persons  or  corporations.  It  bas- 
es this  argument,  first,  on  the  gram- 
matical construction  of  the  language 
used,  upon  certain  testimony  as  to 
what  the  parties  receiving  the  grant 
understood  it  to  be,  the  practical  coa- 
struction  placed  upon  it  by  the  parties 
in  interest,  and  upon  certain  other 
matters  to  be  hereinafter  mentioned. 
Manifestly,  we  must  strike  out  the 
words  'and  for  the  time,'  appearing  in 
the  first  section,  or  say  that,  in  virtue 
of  the  subsequent  language  of  the 
franchise,  the  framers  made  the  peri- 
od thirty  years,  or  either  forgot  to  fix 
the  time  of  the  grant,  or  intentionally 
left  it  unlimited,  with  the  idea  in  mind 
that  it  would  be  unlimited  and  perpet- 
ual. Either  this,  or  adopt  another 
rule,  contended  for  by  the  counsel  for 
the  railway  company,,  to  the  effect  tiiat 
the  ordinance  is  ambiguous  and  sub- 
ject to  several  constructions,  in  which 
event  we  should,  from  oral  testimony 
as  to  what  was  intended  and  as  to  the 
practical  construction  put  upon  it  by. 
the  parties  thereto,  find  that  the  ordi- 
nance was  intended  to  be  unlimited 
and  perpetual,   or   indeterminate,  or 
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that  it  should  be  construed  to  extend 
for  the  thirty-year  period,  and  be  so 
interpreted  as  to  last  either  for  the 
lifetime  of  the  corporation  to  which 
granted,  or  of  its  successors  in  inter- 
est, or  so  indefinite  as  to  be  indetermi- 
nate. This  last  contention  is  not  re- 
lied upon  by  counsel  in  their  briefs, 
and  it  is  merely  suggested  in  passing. 
As  already  stated,  counsel  for  the 
street  railway  are  relying  upon  an  es- 
toppel due  to  the  conduct  of  the  city ; 
but  this  has  such  close  relation  to  the 
doctrine  of  practical  construction  that 
we  pass  it  now  for  further  considera- 
tion hereafter.  At  the  outset  of  this 
part  of  the  discussion,  we  may  say 
that  some  of  the  members  of  the  court 
are  of  opinion  that  there  is  no  am- 
biguity in  the  words  of  this  fran- 
chise. That,  by  §  1  of  the  ordinance, 
the  grant  is  expressly  limited  as  to 
time,  and  that,  as  the  only  other  men- 
tion of  time  is  fbund  in  §  10,  the  grant 
is,  of  Qecessity,  limited  to  the  period 
of  thirty  years,  and  that  the  franchise 
expired  January  1,  1898.    .    .    . 

The  defendant  street  railway  com- 
pany claims  that  the  grant  was  ex- 
pressly in  perpetuity,  or  at  least  un- 
limited as  to  time,  and  that,  if  the  lat- 
ter, it  was  in  perpetuity,  and  it  as- 
sumes the  middle  ground,  that  it  was 
for  the  corporate  life  of  the  original 
grantee,  only  as  a  matter  of  safety. 
It  does  not  contend,  however,  that 
as  the  grant  was  to  the  original  com- 
pany, its  successors  or  assigns,  it 
is  not  limited  to  the  life  of  the  original 
grantee,  but  passed  in  perpetuity  to 
its  successors  in  interest.  We  are 
united  in  the  conclusion  that  the  grant 
was  not  in  perpetuity,  and  are  also  of 
opinion  that  it  was  not  for  the  life 
of  the  original  grantee.  It  was  either 
exclusive  for  the  limited  period  of 
thirty  years,  or  else  ambiguous  and 
subject  to  explanation  by  parol  testi- 
mony. If  the  latter,  it  could  not,  as 
we  have  seen,  be  made  perpetual,  eith- 
er by  court  decision,  acts  of  the  par- 
ties, or  by  estoppel.  As  already  indi- 
cated, some  of  the  members  of  the 
court  believe  it  was  limited  to  the 
period  of  thirty  years,  and  that  it  ex- 
pired January  1,  1898." 

So,  a  grant  to  a  corporation  of  a 
franchise  to  use  and  occupy  the  city 


streets,  without  any  limitation  as  to 
duration,  will  not  be  held  as  a  grant 
in  perpetuity,  but  will  be  limited  i» 
the  life  of  the  corporation  to  which  it 
was  granted.  People  ex  rel.  Chicago 
v.  Chicago  Teleph.  Co.  (1906)  220  IlL 
238,  77  N.  E.  245;  People  ex  rel.  Shall- 
berg  V.  Central  U.  Teleph.  Co.  (1908> 
282  ni.  260,  83  N.  E.  829;  Venner  v. 
Chicago  City  R.  Co.  (1908)  286  HI.  849,. 
86  N.  E.  266;  People  ex  rel.  Deneen  v. 
Economy  Light  &  P.  Co.  (1909)  241 
ni.  290,  89  N.  E.  760;  People  ex  rel. 
Pearce  v.  Commercial  Teleph.  ft  Teleg. 
Co.  (1917)  277  HL  265,  L.R.A.1917D, 
704,  115  N.  E.  879;  Rock  Island  v. 
Central  U.  Teleph.  Co.  (1907)  132  IlL 
App.  248;  Wyandotte  Electric  Light 
Co.  v.  Wyandotte  (1900)  124  Mich.  43,. 
82  N.  W.  821. 

A  grant  to  a  corporation  aggregate, 
limited  as  to  the  duration  of  its  exist- 
ence, without  words  of  perpetuity  be- 
ing annexed  to  the  grant,  creates  an 
estate  for  the  life  of  the  corporation 
only.  Rock  Island  v.  Ontral  U.  Te- 
leph. Co.  (1907)  182  in.  App.  248. 

So,  it  has  been  held  that  town  or 
village  ordinances  granting  public 
service  corporations  the  right  to  occu- 
py the  streets  for  their  business,  with- 
out any  limit  as  to  time,  and  without 
words  of  succession,  cannot  be  con- 
strued to  be  perpetual  grants,  and,  at 
the  most,  cannot  extend  beyond  the- 
lives  of  the  corporations  granting- 
them,  and  hence  ceased  to  exist  on  the 
annexation  of  the  town  or  village  to- 
a  city.  People  ex  rel.  Chicago  v.  Chi- 
cago Teleph.  Co.  (1906)  220  111.  238,. 
77  N.  E.  246;  Venner  v.  Chicago  City 
R..Co.  (1908)  236  IlL  349,  86  N.  E. 
266;  State  ex  rel  Fullerton  v.  Des. 
Moines  City  R.  Co.  (1885)  159  lowa^ 
259,  140  N.  W.  437. 

In  People  v.  Central  "  U.  Teleph. . 
Co.  (1908)  232  111.  260,  83  N.  E.  829,. 
it  was  held  that  an  ordinance  granting 
to  a  telephone  company  the  right  to 
use  the  streets  for  its  poles  and  wires,, 
which  was  not  for  any  definite  time,, 
and  which  reserved  the  right  to  grant 
to  any  other  company,  or  person,  like: 
permission  for  the  use  of  the  streets., 
was  for  the  life  of  the  corporation, 
and  limited  to  that  time.  It  was  not- 
an  irrevocable  grant  of  special  privi- 
leges and  immunities,  in  conflict  with: 
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the  constitutional  provision  relating 
thereto. 

9.  Bul«  in  New  Torle. 

Under  the  Greater  New  York  Char- 
ter (Laws  1897,  chap.  878,  §  73),  pro- 
viding: that  "after  the  approval  of  this 
act  no  franchise  or  right  to  use  the 
streets,  avenues,  parkways  or  high- 
ways of  the  city  shall  be  granted  by 
the  municipal  assembly  to  any  person 
or  corporation  for  a  longer  period 
than  twenty-five  years,"  no  perpetual 
franchise  to  use  the  city  streets  could 
be  granted  after  May  4,  1897,  the  date 
of  its  approval,  though  the  main  provi- 
sions of  the  act  did  not  go  into  effect 
until  January  1,  1898.  Blaschko  v. 
Wurster  (1898)  156  N.  Y.  437,  61  N. 
E.  303,  affirming  (1897)  23  App.  Div. 
625,  48  N.  Y.  Supp.  1101.  And  since 
the  latter  date,  of  course,  no  such 
franchise  could  be  granted.  Holmes 
Electric  Protective  Co.  v.  Williams 
(1918)  181  App.  Div.  687,  168  N.  Y. 
Supp.  746.  See  also  People  ex  rel. 
Flatbush  Gas  Co.  v.  Coler  (1907)  54 
Misc.  21,  103  N.  Y.  Supp.  59,  affirmed 
in  (1907)  121  App.  Div.  898,  105  N.  Y. 
Supp.  1137,  which  was  reversed  on 
other  grounds  in  (1907)  190  N.  Y.  268, 
83  N.  E.  18. 

Prior  to  the  enactment  of  this  chart- 
er, however,  under  the  rule  that  the 
title  to  the  streets  in  New  York  city 
was  vested  in  the  city,  in  trust  for  the 
people  of  the  state,  the  city  had  au- 
thority to  convey  such  title  as  was 
necessary  for  the  purpose,  to  corpora- 
tions desiring  to  acquire  the  same  for 
use  as  a  street  railroad.  It  had  au- 
thority to  limit  the  estate  granted, 
either  as  to  the  extent  of  its  use  or  the 
time  of  its  enjoyment,  and  had  the 
power  to  grant  an  interest  in  its 
streets  for  a  public  use  in  perpetuity, 
which  should  be  irrevocable.  People 
V.  O'Brien  (1888)  111  N.  Y.  1,  2  L.R.A. 
265,  7  Am.  St.  Rep.  684,  18  N.  E.  692. 
And  it  was  uniformly  held  that  grants 
containing  no  limitation,  in  point  of 
time,  to  the  continuance  of  the  fran- 
chise, and  no  restriction  or  reserva- 
tion of  the  power  of  revocation  on  the 
right  conveyed,  vested  the  grantee 
with  an  interest  in  the  street  in  per- 
petuity, for  the  purposes  of  a  street 
railroad.   Ibid.   See  also  Davis  v.  New 


York  (1856)  14  N.  Y.  506,  67  Am.  Dec. 
186,  reversing  (1854)  8  Duer,  119; 
Milhau  V.  Sharp  (1863)  27  N.  Y.  611, 
84  Am.  Dec.  814,  affirming  (1868)  28 
Barb.  228,  which  affirms  (1854)  17 
Barb.  435;  New  York  v.  Second  Ave, 
R.  Co.  (1865)  32  N.  Y.  261;  Sixth  Ave. 
R.  Co.  V.  Kerr  (1878)  72  N.  Y.  880; 
People  ex  rel.  New  York  Electric  Lines 
Co.  V.  Ellison  (1906)  51  Misc.  413,  101 
N.  Y.  Supp.  444,  affirmed  in  (1906)  11& 
App.  Div.  254,  101  N.  Y.  Supp.  55; 
Rhinehart  v.  Redfield  (1904)  98  App. 
Div.  410,  87  N.  Y.  Supp.  789,  affirmed 
in  (1904)  179  N.  Y.  569,  72  N.  E.  1150; 
Long  Island  R.  Co.  v.  Sherwood  (1912) 
186  N.  Y.  Supp.  752. 

In  New  York  C.  &  H.  R.  R.  Co.  v. 
New  York  (1911)  202  N.  Y.  212,  95  N. 
E.  638,  affirming  (1911)  142  App.  Div. 
578,  127  N.  Y.  Supp.  518,  it  appeared 
that  the  New  York  Central  &  Hudson 
River  Railroad  Company  came  into  ex- 
istence in  1869,  by  virtue  of  a  consol- 
idation between  two  pre-existing  rail- 
road corporations,  the  New  York  Cen- 
tral Railroad  Company  and  the  Hud- 
son River  Railroad  Company,  pursuant 
to  the  provisions  of  chapter  917  of  the 
Laws  of  1869,  entitled,  "An  Act  to  Au- 
thorize the  Consolidation  of  Certain 
Railroad  Companies."  The  agreement 
of  consolidation  provided  that  the  new 
corporation  should  continue  for  the 
term  of  500  years.  This  provision  ap- 
peared to  have  been  authorized  by  the 
statute  cited,  which  empowered  the  di- 
rectors of  the  companies  proposing  to 
consolidate  to  enter  into  a  joint  agree- 
ment for  the  purpose,  "prescribing  the 
terms  and  conditions  thereof."  The 
Act  of  1869  also  provided  that  all  the 
provisions  of  the  General  Railroad  Act 
of  1850  "shall  be  applicable  to  the  new 
corporation  so  to  be  formed  as  afore- 
said, so  far  as  the  same  are  now  appli- 
cable to  the  railroad  companies  of  this 
state,  which  may  be  consolidated  with 
any  other  company  or  companies  by 
virtue  of  this  act."  (§  8.)  The  Gen- 
eral Railroad  Act  provided,  that  arti- 
cles of  association  thereunder  should 
state  the  number  of  years  during 
which  a  railroad  company  should  con- 
tinue (Laws  1850,  chap.  140  §  11),  and, 
this  provision  having  thus  been  made 
applicable  to  a  consolidated  corpora- 
tion formed  under  chapter  917  of  the 
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Laws  of  1869,  it  authorized  the  direct- 
ont  of  the  companies  proposing  to 
unite  to  fix  the  period  of  existence  of 
the  corporation  born  of  the  consolida- 
tion. The  pre-existing  New  York  Cen-. 
tral  Railroad  Company  was  itself  the 
offspring  of  a  consolidation  pursuant 
to  chapter  76  of  the  Laws  of  1863,  un- 
der an  agreement  which  fixed  its  cor- 
porate life  at  500  years,  while  the  ex- 
istence of  the  Hudson  River  Railroad 
Company  was  originally  limited  to  fif- 
ty years  from  May  12,  1846  (Laws 
1846,  chap.  216),  capable,  of  course,  of 
being  extended  by  the  authority  of  the 
legislature.  The  right  or  franchise  to 
occupy  the  streets  in  controversy  was 
conferred  on  the  Hudson  River  Rail- 
road Company  by  the  act  cited,  under 
which  jt  was  organized,  and  it  was  the 
contention  of  the  city  that  the  dura- 
tion of  the  franchise  was  limited  to 
the  term  in  which  that  statute  author- 
ized it  to  carry  passengers  and  prop- 
erty, to  wit,  fifty  years.  The  court 
said:  "If  this  fifty  years'  limitation 
did  apply  to  the  franchise,  under  a  cor- 
rect construction  of  chapter  216  of  the 
Laws  of  1846,  the  franchise  could  not 
be  extended  by  any  action  taken  by 
the  grantee,  either  alone  or  in,  the 
process  of  consolidating  with  the  New 
York  Central  Railroad  Company;  and, 
so  far  as  any  of  the  opinions  below  in- 
timate a  contrary  view,  we  are  unable 
to  agree  with  them.  We  are  satisfied, 
however,  that  the  duration  of  the  fran- 
chise was  not  thus  limited,  but  that 
the  limitation  applied  to  the  corporate 
existence  of  the  Hudson  River  Rail- 
road Company  only  (which  might  be 
extended),  and  not  at  all  to  the  loca- 
tion of  its  tracks  in  the  streets  of  New 
York.  .  .  .  The  assent  of  the  cor- 
poration of  the  city  of  New  York  to  the 
location  of  the  tracks  of  the  Hudson 
River  Railroad  Company  on  the  streets 
in  controversy  was  duly  given  by  ordi- 
nance approved  by  the  mayor  on  May 
6,  1847,  and  subsequent  ordinances. 
The  assent, of  the  city  did  not  assume 
to  prescribe  any  limit  of  time  during 
which  such  occupation  of  the  streets 
should  continue.  As  has  already  been 
intimated,  we  think  no  such  limitation 
of  the  franchise  is  to  be  found  in  the 
charter  of  the  Hudson  River  Railroad 
Company.     A  strong  reason  for  re- 


garding the  fifty  years'  limitation  aa 
applicable  only  to  the  life  of  the  cor- 
poration is  furnished  by  the  forms  of 
legislation  in  reference  to  the  organ- 
ization of  railroad  companies  which 
prevailed  before  and  at  the  period 
when  this  statute  was  enacted.  Rail- 
road companies  were  then  incorporat- 
ed by  special  and  not  under  general 
laws ;  and  the  common  practice  was,  at 
the  beginning  of  the  statute,'to  pre- 
scribe the  duration  of  the  life  of  the 
corporation,  which  was  usually  fifty 
years.  .  .  .  The  street  franchise  is 
granted  in  a  different  section  of  the 
statute,  quite  dissociated  from  the 
time  limit.  The  language  leaves  the 
duration  of  the  franchise  wholly  in- 
definite and  undetermined.  It  was  un- 
questionably in  existence,  however, 
and  in  the  lawful  enj03rment  of  the 
Hudson  River  Railroad  Company  when 
that  corporation  was  merged  with  the 
New  York  Central  in  1869.  The  Con- 
solidation Act  of  that  year  provided 
that  upon  the  consummation  of  the 
acts  necessary  to  consolidate  the  con- 
stituent companies  'all  and  singular 
the  rights,  privileges,  exemptions  and 
franchises  of  each  of  said  corpora- 
tions, parties  to  the  same,  and  all  the 
property,  real,  personal  and  mixed,  and 
all  the  debta  due  on  whatever  account 
to  either  of  said  corporations,  .  .  . 
shall  be  taken  and  deemed  to  be  trans- 
ferred to  and  vested  in  such  new  cor- 
poration, without  further  act  of  deed ; 
and  all  claims,  demands,  property, 
rights  of  way  and  every  other  interest 
shall  be  as  effectually  the  property  of 
the  new  corporation  as  they  were  of 
the  former  corporations,  parties  to  the 
said  agreement  and  act;  and  the  title 
to  all  real  estate,  taken  by  deed  or 
otherwise,  under  the  laws  of  this  state, 
vested  in  either  of  such  corporations, 
parties  to  said  agreement  and  act, 
shall  not  be  deemed  to  revert  or  be  in 
any  way  impaired  by  reason  of  this 
act,  or  anything  done  by  virtue  there- 
of, but  shall  be  vested  in  the  new  cor- 
poration by  virtue  of  such  Act  of  Con- 
solidation.' Laws  1869,  chap.  917,  §  4. 
We  see  no  escape  from  the  conclusion 
that,  by  means  of  this  enactment  and 
the  proceedings  thereunder,  the  leg- 
islature transferred  to  the  plaintiff 
the  franchise  in  the  New  York  city 
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streets  which  it  had  orij^inally  be- 
^owed  upon  the  Hudson  River  Rail> 
road  Company  in  1846.  That  fran- 
chise, it  must  be  borne  in  mind,  pro- 
ceeded from  the  state  and  not  from 
the  city.  At  that  time,  the  authority 
of  the  legislature  over  the  streets  of  a 
municipality  was  not  subject  to  the 
constitutional  restrictions  which  now 
exist.  The  legislature  chose  to  make 
the  location  of  the  tracks  in  the  streets 
of  New  York  dependent  upon  the  as- 
sent of  the  municipal  corporation,  but 
it  was  not  under  any  legal  obligation 
to  do  so;  and  the  fact  that  it  did  so 
gave  the  city  no  authority  to  withdraw 
or  cancel  the  franchise  after  it  had 
once  been  made  effective  by  the  city's 
consent.  Assuming  the  existence  of 
that  power  in  anyone,  it  belonged  and 
still  belongs  to  the  legislature,  and 
not  to  the  corporation  of  the  city  of 
New  York.  ...  In  granting  a 
franchise  of  this  character,  indefinite 
as  to  its  duration,  the  legislature  evi- 
dently contemplated  that  it  should  be 
enjoyed  by  the  successor  or  successors 
of  the  immediate  grantee,  if  that  gran- 
.  tee  should  cease  to  operate  the  rail- 
road between  Albany  and  New  York, 
either  in. consequence  of  ceasing  to  be 
«  corporation  or  for  any  other  reason. 
But,  as  Judge  Earl  said  in  Miner  v. 
New  York  C.  &  H.  R.  R.  Co.  (1890)  123 
N.  Y.  242,  249,  25  N.  E.  889:  'While 
the  life  of  the  corporation  was  limited 
to  fifty  years,  it  could  not  have  been 
expected  that  it  should  really  cease  to 
exist  at  the  end  of  that  period.  While 
the  legislature  reserved  the  right  to 
<:ut  its  life  short,  it  also  had  the  power 
to  extend  it.  It  is  the  experience  of 
mankind  that  such  quasi  public  corpo- 
rations never  come  to  an  end  by  mere 
eifiuxion  of  time.  A  railroad  cor- 
poration which  had,  during  fifty  years, 
rendered  a  valuable  public  service  and 
properly  discharged  its  corporate 
functions,  would,  with  the  passage  of 
years,  become  more  and  more  useful 
and  more  and  more  a  necessity.'  In 
the  case  at  bar  the  legislature  did  not, 
in  express  terms,  extend  the  life  of 
the  corporation  upon  which  the  franr 
chise  in  question  was  bestowed,  but  it 
provided  for  the  continuance  of  that 
life  by  means  of  its  merger  into  a  cor- 
j>oration  which  should  live  500  years." 
2  A.L,R.— 71. 


h.  View  that  franchise  i»  perpetval. 

1.  In  oenenl. 

In  a  few  jurisdictions  it  has  been 
held  that  a  grant  or  franchise  to  a 
public  service  corporation,  in  which  no 
time  for  the  expiration  of  the  grant 
was  stated,  is  a  grant  in  perpetuity. 
Northern  P.  R.  Co.  v.  Hirzel  (1916)  29 
IdahOk  488,  161  Pac.  854;  Nebraska 
Teleph.  Co.  v.  Fremont  (1904)  72  Neb. 
25,  99  N.  W.  811;  Seattle  v.  Columbia 
&  P.  S.  R.  Co.  (1898)  6  Wash.  379,  33 
Pac.  1048.  And  see  the  later  Federal 
cases,  cited  infra.  III.  b,  2. 

In  Seattle  v.  Columbia  &  P.  S..R.  Co. 
(Wash.)  supra,  the  court  held  that 
property  rights  acquired  by  a  rail- 
road company,  under  and  by  virtue  of 
a  franchise  to  use  the  city  streets  for 
its  tracks,  were  perpetual,  and  that  the 
franchise  was  not  void  in  consequence 
thereof.  The  court  said :  "There  is  no 
sound  reason  why  .a  municipal  cor- 
poration may  not  bind  itself  in  this 
particular,  as  well  as  an  individual 
may.  On  the  contrary,  well-recognized 
principles  of  justice  requil-e  that  it 
should  be  so  bound,  to  the  end  that 
property  rights  may  be  made  stable 
and  certain;  and  the  municipality  is 
sufficiently  protected  under  such  cir- 
cumstances ;  for  should  it  become  nec- 
essary to  l^ereafter  undo  the  work, 
an,d  terminate  the  rights  granted,  and 
to  take  the  property  of  the  corporation 
acquired  in  pursuance  and  by  virtue 
thereof,  it  may  do  so  under  the. exer- 
cise of  the  power  of  eminent  donaain, 
upon  making  compensation;  and  this 
is  a  sufficient  protection  for  the  rights 
of  the  city,  and  one  which,  at  thei.AaJ(ae 
time,  affords  protection  to  th»  righbs 
of  the  respondents." 

In  Northern  P.  R.  Co.  V.  Hirzel 
(1916)  29  Idaho,  438,  161  Pac.  854,  it 
was  held  that  under  the  provisions  of 
an  ordinance  vacating  a  street  for  the 
use  of  a  railway  company,  its  succes- 
sors and  assigns,  the  railway  company 
was  granted  an  easement  which  was 
irrevocable  so  long  as  it,  or  its  as- 
signs, occupied  the  street  for  railroad 
purposes. 

In  Maine,  there  is  no  constitutional 
provision  which  forbids  a  contract  be- 
tween a  city  and  a  water  company  for 
a  supply  of  water  for  an  unlimited 
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period,  and  it  has  been  held  that,  the 
legislature  having  placed  no  limit  on 
the  lenjirth  of  time  for  which  they 
might  contract,  the  courts  cannot. 
Belfast  V.Belfast  Water  Co.  (1916)  116 
Me.  284,  L.R.A.1917B,  908,  P.UJl. 
1917A,  818,  98  Atl.  738. 

S.  Bvle  In  Federal  oourta. 

Under  the  later  decisions  of  the  Fed- 
eral courts,  a  grant  by  ordinance  to  a 
public  service  corporation,  its  succes- 
sors and  assigns,  of  the  right  to  oc- 
cupy and  use  the  streets  and  alleys  of 
a  city  with  its  poles  and  wires,  or 
water 'mains,  or  tracks,  etc.,  for  the 
necessary  conduct  of  a  public  busi- 
ness, is  a  grant  of  a  property  right  in 
perpetuity,  unless  limited  in  duration 
by  the  grant  itself,  or  as  a  consequence 
of  some  limitation  imposed  by  the  gen- 
eral law  of  the  state,  or  by  the  cor- 
porate powers  of  the  city  making  the 
grant,  or  by  some  prior  adjudication 
by  the  state  courts  to  the  contrary. 
Louisville  v.  Cumberland  Teleph.  & 
Teleg.  Co.  (1912)  224  U.  S.  649,  66  L. 
ed.  934,  32  Sup.  Ct.  Rep.  572;  Owens- 
boro  V.  Cumberland  Teleph.  &  Teleg. 
Co.  (1913)  230  U.  S.  68,  57  L.  ed.  1389, 
83  Sup.  Ct  Rep.  988;  Old  Colony  Trust 
Co.  V.  Omaha  (1913)  230  U.  S.  100,  57 
L.  ed.  1410,  33  Sup.  Ct.  Rep.  967; 
Northern  Ohio  Traction  &  Light  (3o.  v. 
Ohio  (1918)  246  U.  S.  574,  62  L.  ed. 
481,  L.R.A.1918E,  865,  88  Sup.  Ct.  Rep. 
196,  reversing  (1916)  93  Ohio  St.  466, 
114  N.  E.'63;  Ashland  Electric  Power 
&  Light  Co.  V.  Ashland  (1914)  217  Fed. 
168;  Postal  Teleg.-Cable  Co.  v.  Ingra- 
ham  (1916)  228  Fed.  392.  And  see  the 
reported  case  ((Joyingpton  v.  South 
Covington  &  C.  Street  R.  Co.  ante, 
1099).  See  also  BoisS  Artesian  Hot 
and  Cold  Water  Co.  v.  Bois^  City 
(1913)  230  U.  S.  84,  57  L.  ed.  1400,  83 
Sup.  (3t.  Rep.  997. 

"If  there  be  authority  to  make  the 
grant,  and  it  contains  no  limitation  or 
qualification  as  to  duration,  the  plain- 
est principles  of  justice  add  right  de- 
mand that  it  shall  not  be  cut  down  in 
the  absence  of  some  controlling  prin- 
ciple of  public  policy.  This  conclu- 
sion finds  support  from  a  considera- 
tion of  the  public  and  permanent  char^ 
acter  of  the  business  such  companies 
conduct,    and   the    large   investment 


which  is  generally  contemplated.  If 
the  grant  be  accepted  and  the  con- 
templated expenditure  made,  the  right 
cannot  be  destroyed  by  legislative  en- 
actment or  city  ordinance  based  on 
legislative  power,  without  violating 
the  prohibitions  placed  in  the  Consti- 
tution for  the  protection  of  property 
rights."  Owensboro  v.  Cumberland 
Teleph.  &  Teleg.  Co.  (1913)  230  U.  S. 
68,  57  L.  ed.  1389,  S3  Sup.  Ct.  Rep.  988. 

It  has  been  said  that  while  the  su- 
preme court  of  Oregon  has  held  that, 
to  enable  a  municipality  in  that  state 
to  confer  a  grant  in  perpetuity  on  a 
public  service  corporation,  its  au- 
thority must  be  deduced  from  the  Con- 
stitution or  statutes  of  the  state  and 
specially  conferred,  the  essential  dif- 
ference between  that  doctrine  and  the 
doctrine  of  the  Federal  supreme  court 
is,  that,  by  the  former,  it  is  deemed 
that  explicit  legislative  authority  is 
essential  to  the  conferring  of  a  per- 
petual license,  while,  by  the  latter,  a 
general  authorization  to  grant  a  right 
or  privilege  of  the  kind  is  considered 
to  carry  with  it  the  power  to  confer  a 
perpetual  license,  such  license  par- 
taking of  the  nature  of  a  contract  with 
the  city ;  and  a  grant  by  the  city  with- 
out limitation  as  to  time  must  be 
deemed  perpetual  in  its  operation. 
Ashland  Electric  Power  &  Light  Co.  v. 
Ashland  (1914)  217  Fed.  158.  In  that 
case,  the  chief  controversy  was  as  to 
whether  it  was  competent  for  a  city 
council  to  confer  a  perpetual  right  or 
authority  on  the  plaintiff  to  construct 
and  maintain  an  electric  lighting  sys- 
tem within  the  city.  Since  it  appeared 
that  the  grant  was  one  to  exercise  the 
right  generally,  without  any  limitation 
as  to  the  time  of  its  running,  and  there 
was  no  limitation  set  on  such  a  grant 
by  the  general  law,  nor  was  there  to  be 
found  in  the  corporate  powers  of  the 
city  existing  at  the  time  of  the  grant 
any  such  restriction,  the  court  said 
that  it  would  seem  that,  in  view  of  the 
authorities,  the  grant  was  one  in  per- 
petuity. 

In  the  reported  case  (Covington  v. 
South  Covington  &  C.  Steeet  R.  Co.) 
it  is  held  that  an  ordinance  granting 
"all  the  right  and  authority  that  [the 
city  had]  the  capacity  to  grant,  to  con- 
struct, hold,  and  operate  a  street  rail- 


Digitized  by  VjOOQIC 


ANNO.— PUBLIC  SBKVICE— PERPETUAL  FRANCHISE. 


I12S 


road  upon  and  alons:"  the  streets 
named,  the  only  provision  for  a  termi- 
nation of  the  rijrhts  conveyed  beinsr  in 
case  of  a  failure  of  the  grantees  to 
keep  tiieir  covenants,  purported  a 
grant  in  perpetuity.  The  court  holds 
that  a  prior  "ordinance,  prescribing 
the  terms  and  conditions  of  street 
railroads  within"  the  city,  and  declar- 
ing that  all  contracts  made' under  its 
provisions  "lAall  be  for  the  tezin  and 
period  of  twenly-five  years,"  did  not 
address  itself  to  the  construction  or 
scope  of  future  ordinances,  but  only 
of  certain  contracts,  of  which  the  con- 
tract in  suit  was  not  one. 

In  Northern  Ohio  Traction  &  Light 
(3o.  V.  Ohio  "(1918)  245  U.  S.  574,  62 
L.  ed.  481,  L.R.A.1918E,  865,  38  Sup. 
Ct.  Rep.  196,  reversing  (1916)  93  Ohio 
St  466,  114  N.  E.  53,  it  was  held  that 
a  resolution  by  a  board  of  county 
commissioners,  granting  to  a  named 
person,  or  such  railroad  corporation 
as  he  might  cause  to  be  incorporated 
for  that  purpose,  the  right  to  locate, 
construct,  maintain,  and  operate  an 
electric  railroad  along  a  state  high- 
Way,,  without  specifying  any  limit  of 
time,  granted  a  perpetual  franchise 
not  subject  to  annulment  by  a  resolu- 
tion of  the  board  of  county  commis-. 
sioners ;  since  it  was  a  valid  contract 
within  the  constitutional  section  (art. 
1,  §  10,  8  Fed,  Stat.  Anno.  748)  pro- 
hibiting the  impairment  of  contracts. 

In  Old  Colony  Trust  Co.  v.  Omaha 
(1918)  230  U.  S.  100,  57  L.  ed.  1410,  33 
Sup.  Ct,  Rep.  967,  it  appeared  that  an 
ordinance,  granting  to  an  electric 
company  the  right  to  use  and  occupy 
the  city  in  distributing  its  current, 
contained  a  reservation  that,  whenever 
the  council  should  declare  the  necessi- 
ty of  removing  the  poles  and  wires 
from  the  public  streets  or  alleys,  the 
company  should,  within  sixty  days,  re- 
move them.  It  was  held  that  this  res- 
ervation or  qualification  did  not  mili- 
tate against  the  theory  that  the  grant 
was  in  perpetuity,  nor  indicate,  not- 
withstanding the  state  decisions  to  the 
contrary,  that  it  was  intended  to  en- 
dure only  during  the  corporate  exist- 
ence of  the  grantee. 

In  the  reported  case  (Covinoton  ▼. 

SOVTH  (30VINOT0N  &  G.  STRBETT  R.  CO.) 

it  appeared  that  the  plaintiff  street 


railroad  company,  having  a  perpetual 
franchise,  was*  authorized  by  "an  ordi- 
nance granting  the  right  of  way  over 
certain  streets  .  .  .  to"  it,  to  con- 
tract with  another  street  railway  com- 
pany for  the  right  of  way  held  by  the 
latter,  and  to  occupy  and  use  the 
streets  specified  in  the  contract  of  that 
road  with  tiie  city,  "subject  to  the 
conditions,  limitations,  and  restric- 
tions contained  in  the  ordinances  reg- 
ulating its  [the  plaintiff's]  right  to  the 
streets  now  occupied  by"  it  The  lat- 
ter street  railway  company's  franchise 
was  limited  to  twenty-five  years,  and 
had  then  eight  years  to  run.  It  is  held 
that  the  plaintiff  street  railway  com- 
pany also  acquired  a  perpetual  right  to 
the  streets  occupied  by  the  other  com- 
pany's lines,  since  the  language  of 
the  ordinance  conveyed  more  than  a 
license  to  purchase  what  the  vendor 
had. 

In*  Owensboro  v.  Owensboro  Water- 
works Go.  (1917)  248  U.  S.  166,  61  L. 
ed.  650,  37  Sup.  Ct  Rep.  822,  it  ap- 
peared that,  by  an  ordinance,  a  munic- 
ipality granted  to  a  waterworks  com- 
pany purchasing  the  plant  of  another 
water  company  "the  franchise  and  li- 
cense" to  maintain,  complete,  and 
operate  waterworks!  in  the  city,  and  to 
use  its  public  highways  for  that  pur- 
pose "for  and  during  the  existence  of 
the  said  corporation."  The  compan/'s 
articles  of  association  stated  that  its 
existence  was  to  terminate  at  the  end 
of  twenty-five  years,  "subject  to  such 
extensions  of  its  term  of  existence  as 
by  law  provided."  In  accordance  with 
the  state  law,  the  articles  were  amend- 
ed by  a  provision  extending  its  corpo- 
rate existence  for  a  period  of  twenty- 
five  years.  In  answer  to  the  sugges" 
tion  that  the  franchise  might  be  made 
perpetual  by  repeated  extensions  of 
the  company's  corporate  life,  the  court 
held  that  it  was  enough  to  say  that  it 
was  there  concerned  with  but  a  single 
extension,  already  effected. 

In  Seaboard  Air  Line  R.  Co,  v.  Ral- 
eigh (1914)  219  Fed.  573,  it  appeared 
that  an  ordinance  granted  the  plain- 
tiff's predecessor  in  title  permission  to 
occupy  the  sidewalk  on  a  named  street 
for  the  purpose  of  running  a  track. 
In  passing  <m  t^«  perpetuity  of  the 
right  thus  granted,  the  court  said: 
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"Did  the  ordinance  of  1881,  construed 
in-  the  light  of  then  existing  condi- 
tions, and  the  reasons  inducing  its 
passage,  grant  to  plaintiff's  predecea- 
sor  in  title  a  right,  to  be  enjoyed  in 
perpetuity,  to  appropriate  to  its  use, 
by  locating  and  maintaining  a  track 
thereon,  to  the  exclusion  of  all  others, 
the  sidewalk,  for  any  and  all  purposes 
connected  with  the  operation  of  its 
freight  traffic,  and,  if  so,  was  such 
grant  within  the  power  of  the  board 
of  commissioners  to  make?  .  .  . 
In  construing  the  language  of  the  or- 
dinance of  1881,  for  the  purpose  of  as- 
certaining the  intention  of  the  parties, 
the  purpose  for  which  the  permission 
to  occupy  the  sidewalk  was  given 
should  be  kept  in  view.  A  cotton  com- 
press had  recently  been  erected  on  the 
Raleigh  &  Gaston  Railroad  Company. 
It  is  proper  to  take  notice  of  the  fact 
that,  in  moving  bales  of  cotton  either 
to  or  from  the  compress,  the  distance 
and  physical  conditions  are  of  essen- 
tial importance  in  regard  to  cost  and 
convenience  in  operating  the  com- 
press. Again,  as  is  well  known,  the 
compress  would  ordinarily  be  operated 
only  a  portion,  not  exceeding  one 
third,  of  the  year.  The  cost  of  la3ring 
a  spur  or  sidetrack  for  the  distance 
required  on  the  sidewalk  was,  as  com- 
pared with  its  value,  small.  It  is 
doubtful  whether  the  considerations 
which  induced  the  commissioners  to 
give  to  the  Raleigh  &  Gaston  Railroad 
Company  permission  to  occupy  by  lay- 
ing its  track  over  the  sidewalk,  for 
the  purpose  of  enabling  it  to  success- 
fully operate  the  compress,  would 
have  been-  sufficient  to  move  them  to 
make  a  grant  of  a  franchise  to  do  so, 
for  all  purposes,  in  perpetuity.  Cer- 
tainly, the  terms  used,  so  appropriate 
to  confer  a  temporary,  revocable  li- 
cense, and  so  inappropriate  to  vest,  by 
grant,  a  perpetual  and  exclusive  use 
of  the  sidewalk,  are  sufficient  to  raise 
in  the  mind  a  reasonable  doubt  as  to 
ibe  intention  of  the  parties,  which, 
upon  the  principle  uniformly  applied 
in  such  cases,  should  be  solved  in  fav- 
or of  the  public,  for  whose  use  the 
property  in  the  soil  was  held.  .  .  . 
If  it  be  conceded  that  by  the  ordinance 
of  August  5,  1881,  the  commissioners 


undertook  to  grant  to  the  Raleigh  & 
Gaston  Railroad  Company,  and  its 
successors,  the  exclusive  right,  in  per- 
petuity, to  occupy  and  maintain  a 
track  for  all  such  purposes  as  it  or 
they  deemed  proper  in  the  prosecution 
of  .their  business  as  common  carriers, 
over  the  sidewalk  on  the  eastern  side 
of  Salisbury  street,  the  question  is 
presented  whether  they  were  vested  by 
the  charter  of  the  city,  which  consti- 
tuted the  grant  of  legislative  authority 
in  that  respect,  with  the  power  to  do 
so.  Conceding  that  the  power  grant- 
ed the  commissioners,  in  regard  to 
the  use  of  the  streets,  includes  the 
power  to  'regulate'  such  use,  .  .  . 
the  question  is  yet  open  whether  the 
power  claimed  by  plaintiff  is  con- 
ferred.. .  .  .  While  the  supreme 
court  of  this  state  [North  Carolina] 
has,  in  a  number  of  cases,  sustained 
the  power  of  the  commissioners,  or 
other  governing  body  of  municipali- 
ties, to  grant  to  public  service  corpo- 
rations the  right  to  place  their  tracks, 
poles,  wires,  pipes,  etc.,  in,  under,  and 
along  the  public  streets,  no  case  has 
been  found  in  which  the  power  has 
been  claimed  to  srrant  an  exclusive 
and  perpetual  use  of  a  street  or  side- 
walk to  such  corporations.  .  . 
That  the  occupation  of  the  sidewalk 
by  plaintiff's  track  excludes  all  other 
persons  from  passing  over  the  side- 
walk otherwise  than  by  walking  over 
the  track,  when  not  appropriated  by 
plaintiff's  freight  cars,  is  conceded. 
The  extent  of  the  claim  asserted  by 
plaintiff  for  all  practical  purposes 
vests  in  it  the  absolute  and  exclusive 
use  of  the  sidewalk.  This  claim  is 
based  upon  an  ordinance  adopted  by 
the  commissioners,  giving  'permission' 
to  its  predecessor  in  title  to  occupy 
the  sidewalk,  without  any  limitation  in 
respect  to  time,  and  without  any  val- 
uable consideration  to  support  a  con- 
tract, or  the  use  of  any  contractual 
language.  The  permission  was  given 
to  meet  a  condition  and  promote  a  pur- 
pose, temporary  in  character,  which 
has  ceased  to  exist.  If  plaintiiTs  con- 
tention is  sustained,  the  entire  side- 
walk, for  420  feet  on  one  of  the  princi- 
pal streets  of  the  capital  city  of  the 
state,  in  a  short  distance  of  the  state 
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house  and  other  public  buildincra,  ex- 
tending from  Jo.nes  to  Lane  streets, 
is  appropriated  to  the  exclusive  use  of 
the  plaintiff.  The  claim  is  based  upon 
the  lanifuage  of  an  ordinance  adopted 
thirty  years  ago,  to  meet  a  temporary 
condition,  during  which  time  the  city 
has  increased  very  greatly  in  popula- 
tion. The  claim  invites  careful  con- 
sideration, and  its  successful  mainte- 
nance demands  strong  reasons,  or 
controlling  authority.  Giving  to  the 
numerous  decided  cases  and  the  lan- 
guage used  by  the  courts  due  weight, 
in  th'e  light  of  the  facts  upon  which 
they  are  bajsed,  I  am  constrained  to 
reach  the  conclusion  that  by  a  fair 
construction  the  ordinance  of  August 
6,  1881,  interpreted  ii^  the  light  of 
the  condition  under  which  it  was 
used,  and  the  purpose  which  the  par- 
ties had  in  view,  does  not  vest  in  the 
plaintiff  the  property  right  in  the  use 
of  the  sidewalk  for  which  it  con- 
tends, and  that,  if  such  construction 
is  permissible,  the  commissioners  were 
not  vested  by  the  legislature  with 
power  to  make  such  exclusive,  per- 
petual grant  of  the  sidewalks  to  the 
Raleigh  &  Gaston  Railroad  Com- 
pany, which  prevents  the  present  gov- 
erning board,  in  which  the  power  is 
vested,  and  upon  which  the  duty  is  im- 
posed to  control  and  regulate  the  use 
of  the  sidewalk  for  the  benefit  of  the 
public,  from  making  and  enforcing  the 
ordinance,  requiring  the  plaintiff  to 
remove  its  track.  ...  I  am  further 
of  the  opinion  that,  in  the  absence  of 
an  express  legislative  grant,  the  terms 
of  which  are  free  from  doubt  or  am- 
biguity, the  municipal  authorities  are 
not  authorized  to  grant  to  a  public 
utility  corporation  a  franchise  to  oc- 
cupy and  appropriate  the  exclusive 
use  of  a  street  or  sidewalk,  to  be  en- 
joyed in  perpetuity.  Such  power  was 
not  granted  to  the  board  of  commis- 
sioners of  the  city  of  Raleigh  by  the 
charter  existing  at  the  time  the  reso- 
lution, or  ordinance,  giving  permission 
to  the  Raleigh  &  Gaston  Railroad  Com- 
pany to  occupy  the  sidewalk  on  Salis- 
bury street,  was  adopted." 

Under  the  Constitution  and  statutes 
of  Ohio,  as  they  existed  in  1892,  coun- 
ty commissioners  had  power  to  grant 


franchises  over  public  roadti,  to  rail- 
roads, valid  for  twenty-five  years,  if 
not  perpetually.  Northern  Ohio  Trac- 
tion &  light  Co.  V.  Ohio  (1918)  245  U. 
S.  674,  62  L.  ed.  481,  L.R.A1918E,  865, 
88  Sup.  Ct.  Rep.  196,  reversing  (1916) 
93  Ohio  St.  466,  114  N.  E.  63. 

In  Louisville  v.  Cumberland  Teleph. 
&  Teleg.  Co.  (1912)  224  U.  S.  649,  56  L. 
ed.  984,  82  Sup.  Ct  Rep.  672,  in  hold- 
ing that  a  charter  franchise  granted 
by  tile  legislature  to  a  telephone  com- 
pany, which  fixed  no  limit  to  its 
corporate  existence,  was  perpetual, 
and  not  revoked  by  the  making  of  the 
city  whose  streets  it  was  using  a  city 
of  the  first  class,  with  greater  munici- 
pal powers,  the  court  said:  "In  con- 
sidering the  duration  of  such  a  fran- 
chise it  is  necessary  to  consider  that 
a  telephone  system  cannot  be  operated 
without  the  use  of  poles,  conduits, 
wires,  and  fixtures.  These  structures 
are  permanent  in  their  nature,  and 
require  a  large  investment  for  their 
erection  and  construction.  To  say 
that  the  right  to  maintain  these  ap- 
pliances was  only  a  license,  which 
could  be  revoked  at  will,  would  oper- 
ate to  nullify  the  charter  itself,  and 
thus  defeat  the  state's  purpose  to  se- 
cure a  telephone  system  for  public  use. 
For,  manifestly,  no  one  would  have 
been  willing  to  incur  the  heavy  ex- 
pense of  installing  these  necessary 
and  costly  fixtures,  if  they  were  re- 
movable at  will  of  the  city,  and  the 
utility  and  value  of  the  entire  plant 
be  thereby  destroyed.  Such  a  con- 
struction of  the  charter  cannot  be  sup- 
ported, either  from  a  practical  or  tech- 
nical standpoint.  This  grant  was  not 
at  will,  nor  for  years,  nor  for.the  life 
of  the  city.  Neither  was  it  made  ter- 
minable upon  the  happening  of  a 
future  event,  but  it  was  a  necessary 
and  integral  part  of  the  other  fran- 
chises conferred  upon  the  company, 
all  of  which  were  perpetual,  and  none 
of  which  could  be  exercised  without 
this  essential  right  to  use  the  streets. 
The  duration  of  the  public  business  in 
which  these  permanent  structures 
were  to  be  used,  the  express  provision 
that  franchises  could  be  mortgaged 
and  sold,  the  nature  of  the  grant,  and 
the  terms  of  the  charter  as  a  whole. 


Digitized  by 


Google 


1126 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


compel  a  holding  that  the  state  of 
Kentucky  conferred  upon  the  Ohio 
Valley  Telephone  Company  the  risrht 
to  use  the  streets  to  the  extent  and 
for  the  period  necessary  to  enable  the 
company  to  perform  the  perpetual  ob- 
ligation to  maintain  and  conduct  a 
telephone  system  in  the  city  of  Louis- 
ville." 

In  Old  Colony  Trust  Co.  t.  Omaha 
(1913)  230  U.  S.  100,  57  L.  ed.  1410, 
83  Sup.  Ct.  Rep.  967,  it  was  contended 
that  a  grant  of  a  franchise  by  a  mu- 
nicipality, to  an  electric  company,  of 
a  right  of  way  for  the  erection  and 
maintenance  of  its  poles  and  wires 
through,  upon,  and  over  the  streets, 
alleys,  and  public  grounds  of  the  city 
in  distributing  its  current,  could  not 
be  held  to  be  in  perpetuity,  under  the 
section  of  the  Nebraska  Constitution 
(art  1,  §  16)  which  declares  that  "no 
law  making  any  irrevocable  grant  of 
special,  privileges  or  immunities  shall 
be  passed."  But  the  court  said :  "The 
contention  is  answered  and  shown  to 
be  untenable  by  the  decision  of  the 
supreme  court  of  the  state  in  Platts- 
mouth  V.  Nebraska  Teleph.  Go.  (1908) 
80  Neb.  466,  14  L.R.A.(N.S.)  664,  127 
Am.  St.  Rep.  779,  114  N.  W.  588,  from 
which  we  excerpt  the  following  (p. 
464) :  'The  argument  upon  which  it 
attempts  to  maintain  the  invalidity  of 
the  statute  [ordinance]  is  as  follows: 
Section  16,  art.  3,  of  our  Constitution, 
prohibits  the  legislature  from  passing 
local  or  special  laws  granting  to  any 
corporation,  association,  or  individual 
any  special  or  exclusive  privilege,  im- 
munity, or  franchise  whatever;  and  it 
is  said  that  the  legislature  cannot 
delegate  to  a  municipality  a  power 
which  it  cannot  itself  exercise.  It  is 
claimed  that  the  ordinance  in  question 
is  an  attempt  to  grant  to  the  defend- 
ant a  special  privilege  or  franchise, 
and  that  this  is  beyond  the  power  of 
the  municipal  authorities.  If  we 
should  concede  (which  we  do  not) 
that  a  general  law,  granting  to  cities 
and  towns  the  powers  which  are  usu- 
ally found  in  tiieir  charters,  did  not 
confer  upon  such  municipalities  the 
power  to  pass  and  enforce  special  or- 
dinances suited  to  their  local  condi- 
tions, still  the  ordinance  in  question 


is  not  subject  to  the  criticism  made 
upon  it.  -A  special  privilege  in  consti- 
tutional law  is  a  right,  power,  fran- 
chise, inimunity,  or  privilege  granted 
to  or  vested  in  a  person,  or  class  of 
persons,  to  the  exclusion  of  others, 
and  in  derogation  of  common  right. 
.  .  .  Ordinance  No.  91  does  not  at- 
tempt to  confer  upon  the  defendant 
any  exclusive  right  or  franchise,  and 
leaves  it  open  for  the  city,  at  any  time, 
to  extend  to  other  eompanies  or  cor- 
porations the  same  privileges  awarded 
to  the  defendant.  The  contention, 
therefore,  that  ordinance  No.  *91  is 
void,  and  confers  no  right  upon  the  de- 
fendant, cannot  be  sustained.'  " 

In  the  reported  case  (Coyington  v. 
SoxTTH  Covington  &  C.  Stbeet  R.  Co. 
ante,  1099)  the  court  holds  that,  since 
by  statute  (Ky.  Acts  1849-50,  chap. 
237,  art.  1,  §  2,  p.  239,  and  art.  2,  §  19, 
p.  247) ,  the  streets  were  "vested  in  the 
city,"  and  the  authorities  of  the  city 
were  given  "exclusive  control  over  the 
same,"  and  in  another  section  the 
council  was  given  "exclusive  power  to 
establish  and  regulate  ...  all  side 
walks,  streets,  alleys,  lanes,  spaces, 
and  commons  of  the  city,"  the  ci^  had 
power  to  grant  a  street  railroad  cor- 
poration a  perpetual  franchise  over 
certain  streets. 

In  Iowa  Teleph.  Go.  v.  Keokuk 
(1915)  P.U.R.1916B,  141,  226  Fed.  82, 
a  distinction  was  drawn  between  a 
franchise  which  merely  grants  a  right, 
and  one  which  fixes  the  conditions  on 
which  it  shall  be  exercised.  After 
saying  that  a  perpetual  franchise  of 
the  latter  class  would  be  contrary  to 
public  policy,  the  court  continued: 
"But  complainant  acquired  no  such 
franchise  or  right.  It  is  helpful  all 
through  this  case,  and  especially  so  in 
construing  the  various  statutes  in- 
volved, to  bear  in  mind  just  what  right 
the  complainant  did  acquire,  and  what 
right  the  estate  reserved.  The  only 
right  acquired  was  the  'bare  right*  to 
the  use  of  the  streets  and  highways. 
The  conditions  of  such  use  not  being 
specified,  the  power  to  prescribe  such 
conditions  was  reserved.  The  legisla- 
ture in  its  wisdom,  having  in  mind  a 
perpetual  grant,  knew  that  conditions 
of   the   state    and    the    communities 
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would  demand  constant  change  in  the 
manner  in  which  the  telegraph  and 
telephone  lines  should  be  constructed 
and  maintained,  and  therefore  it  re- 
tained  absolute  power  to  fix  the  condi- 
tions from  time  to  time.  Those  who 
constructed  telegraph  and  telephone 
lines  knew  that  the  state  reserved  this 
power,  and  accepted  the  grant  subject 
thereto.  Companies  building  tele- 
graph and  telephone  lines  having  only 
the  right  to  the  bare  use  of  the  high- 
ways for  the  construction  of  their 
lines,  I  fail  to  see  where  any  principle 
of  public  policy  obtains.  Telegraph 
lines  and  telephone  lines  are  a  neces- 
sity. They  do  not  interfere  with  the 
legitimate  use  of  highways  for  all 
other  purposes.  They  cannot  well 
exist  without  using  the  highways,  and 
the  only  purpose  a  city  might  have 
in  excluding  a  company  from  a  high- 
way or  street  would  be  to  permit  an- 
other to  have  the  use  of  such  highway 
or  street;  but,  to  permit  the  use  of  a 
street  by  another,  it  is  not  necessary 
to  exclude  the  first.  The  rights  are 
not  exclusive;  the  state  or  city  is  not 
interested  in  driving  out  one  occupant 
to  permit  another  to  take  its  place. 
The  only  interest  the  state  or  city  has 
is  to  have  good  service  and  fair  rates, 
and  the  service  and  the  rates  are  un- 
der the  absolute  control  of  the  state. 
If  a  city  should  be  empowered  to  build 
telephone  systems,  the  'bare  right'  of 
complainant  and  other  companies  to 
use  the  streets  could  not  interfere 
with  the  exercise  of  such  power.  The 
use  of  a  street  by  one  company  can  be 
so  regulated  or  controlled  that  it  will 
not  interfere  with  any  other  legiti- 
mate use,  including  use  for  other  like 
purposes.  Thus  construed,  the  appeal 
based  upon  public  policy  fails."' 

The  earlier  Federal  cases  adhered 
firmly  and  strictly  to  the  rules  that  no 
municipal  corporation  could  make  a 
grant  of  a  perpetual  franchise  or  right 
to  use  the  streets,  whether  by  ordinance 
in  the  nature  of  a  contract  or  other- 
wise, unless  the  power  to  do  so  had 
been  expressly  granted  by  the  legis- 
lature, or  unless  it  was  so  far  necessa- 
ry to  the  execution  of  the  other  powers 
expressly  granted  as  to  make  its  ex- 
istence free  from  doubt;  and  that  any 


rea'sonable  doubt  or  ambiguity  as  to 
the  existence  of  such  a  power  claimed 
to  have  been  conferred  would  be  re- 
solved against  the  public  service  cor- 
poration, and  in  favor  ,of  the  public. 
And  under  these  rules,  it  was  held  that 
statutes  or  ordinances  which  were  ab- 
solute in  form,  and  contained  no  limi- 
tation of  the  duration  of  the  grant  to 
a  public  service  corporation,  its  suc- 
cessors or  assigns,  of  the  right  to  the 
use  and  occupancy  of  the  streets,  did 
not  constitute  nor  confer  a  right  in 
perpetuity  to  such  use  and  occupation. 
St.  Clair  County  Tump.  Co.  v.  Illinois 
(1878)  96  U.  S.  63,  24  L.  ed.  651;  Wa- 
bash R.  Co.  v.  Defiance  (1897)  167  U. 
S.  88,  42  L.  ed.  87, 17  Sup.  a.  Rep.  748, 
affirming  (1894)  52  Ohio  St.  262,  40  N. 
E.  89;  Blair  v.  Chicago  (1906)  201  U. 
S.  400,  50  L.  ed.  801,  26  Sup.  Ct.  Rep. 
427,  reversing  (1904)  132  Fed.  848; 
Louisville  Trust  Co.  v.  Cincinnati 
(1896)  22  C.  C.  A.  834»  47  U.  S.  App. 
36,  76  Fed.  296,  reversing  (1896)  73 
Fed.  716,  certiorari  denied  in  (1896) 
164  U.  S.  707,  41  L.  ed.  1183,  17  Sup. 
Ct.  Rep.  996;  Cincinnati  Inclined 
Plane  R.  Co.  v.  Cincinnati  (1894)  62 
Ohio  St.  609,  44  N.  E.  327,  affirming 
(1893)  30  Ohio  L.  J.  321;  Logansport 
R.  Co.  v.  Logansport  (1902)  114  Fed. 
688,  appeal  dismissed  in  (1904)  192 
U.  S.  604,  47  L.  ed.  584,  24  Sup.  Ct.  Rep. 
861;  Bois6  City  Artesian  Hot  &  Cold 
Water  Co.  v.  Bois6  City  (1903)  69  C.  C. 
A.  236,  123  Fed.  232;  Omaha  Electric 
Light  &  P.  Ca  ▼.  Omaha  (1914)  138 
C.  C.  A.  52,  216  Fed.  848,  reversing  on 
rehearing  (1910)  102  C.  C.  A.  601,  179. 
Fed.  465,  which  affirms  (1909)  172 
Fed.  494,  appeal  dismissed  in  (1913) 
280  U.  S.  123,  57  L.  ed.  1419,  88  Sup. 
Ct.  Rep.  974;  Bois*  City  v.  Bois6  Ar- 
tesian Hot  &  Cold  Water  Co.  (1911) 
108  C.  C.  A.  523,  186  Fed.  705,  appeal 
dismissed  in  (1913)  230  U.  S.  98,  67  L. 
ed.  1409,  33  Sup.  Ct.  Rep.  1003;  Belt 
Line  R.  Co.  v.  Montgomery  (1912)  201 
Fed.  411.  See  also  Detroit  Citizens' 
Street  R.  Go.  t.  Detroit  (1894)  26 
L.R.A.  6«7,  12  a  C.  A,  366,  22  U.  S. 
App.  570,  64  Fed.  628,  reversing 
(1893)  56  Fed.  867  (1894)  60  Fed. 
161;  Mercantile  Trust  Co.  v.  Denver 
(1908)  161  Fed.  769,  afiirmed  in  (1912) 
120  C.  C.  A.  100,  201  Fed.  790.  Compare 
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National  Waterworks  Co.  v.  Kansas 
City  (1895)  65  Fed.  691. 

"Easements  in  the  public  streets 
.  .  .  given  in  perpetuity  .  .  . 
must  have  for  their  authority  explicit 
permission,  or,  if  inferred  from  other 
powers,  it  is  not  enough  that  the  au- 
thority is  convenient  to  them,  but  it 
must  be  indispensable  to  them."  De- 
troit Citizens'  Street  R.  Co.  v.  Detroit 
R.  Co.  (1897)  171  U.  a  48,  43  L.  ed.  67, 
18  Sup.  Ct  Rep.  782,  alBmung  (1896) 
110  Mich.  S84,  85  L.R.A.  859,  64  Am. 
St  Rep.  850,  68  N.  W.  384. 

In  St.  Anthony  Falls  «Water  Power 
Co.  ▼.  St.  Paul  Water  Comrs,  (1897) 
168  U.  S.  349,  42  L.  ed.  497,  18  Sup.  Ct. 
Rep.  157,  it  was  held  that  Minnesota 
territorial  charters  (Act  of  February 
26,  1856,  chap.  137,  p.  216,  and  Act  of 
February  27,  1856,  chap.  145,  p.  286), 
which  were  grants  of  power  to  the  re- 
spective companies  under  which  they 
were  licensed  to  build  dams  into  a 
river  for  the  purpose  of  utilizing  the 
power  and  of  using  the  water  that 
flowed  down  the  river,  did  not  consti- 
tute contracts,  by  virtue  of  which  the 
companies  should  always,  and  for  all 
time,  be  entitled  to  all  the  natural 
flow  of  the  water  in  the  river,  so  as  to 
prevent  the  btate  from  providing  for 
the  diversion  and  use  of  any  portion  of 
the  waters  for  public  purposes  without 
first  compensating  them  for  that  use 
and  diversion. 

In  Des  Moines  City  R.  Co.  ▼.  Des 
Moines  (1907)  151  Fed.  854,  it  ap- 
peared that  a  city  council  passed  an 
ordinance  granting  a  street  railway 
company  and  its  successors  and  as- 
signs the  right  to  lay  tracks  in,  on,  and 
along  certain  streets,  and  "to  keep, 
maintain,  use,  and  operate  thereon 
railway  cars  in  the  manner,  and  for 
the  time,  and  upon  tiie  conditions 
hereinafter  mentioned  and  pre- 
scribed." A  later  section  was  as  fol- 
lows: "The  right  herein  granted  to 
said  company  to  operate  said  railway 
shall  be  exclusive  for  the  term  of 
thirty  (80)  years  from  the  time  the 
first  mile  of  said  track  is  laid  and  cars 
ranning  thereon,  and  the  said  city  of 
Des  Moines  shall  not,  until  after  the 
expiration  of  said  term,  grant  to  or 
confer  upon  any  person  or  corpora- 


tion any  privileges  which  will  impair 
or  destroy  the  rights  and  privileges 
herein  granted  to  said  company."  The 
question  involved  was  whether,  on  the 
expiration  of  the  thirty-year  period 
referred  to  in  the  ordinance,  the  rights 
and  franchises  of  the  company  ex- 
pired, or  the  exclusive  and  monopoly 
period  only.  The  city  contended  that 
all  rights  then  ended,  and  passed  an- 
ordinance  ordering  the  successor  in  ti- 
tle to  the  original  grantee  to  remove 
its  tracks  and  appurtenances,  while 
the  street-car  company  contended,  and 
the  court  held,  that  the  exclusive  pe- 
riod, only,  ended,  leaving  it  with  its 
rights  as  perpetual,  in  common  with, 
such  other  companies  as  might  desire^ 
with  the  consent  of  the  city,  to  go  into 
business, — a  contract  the  obligation  of 
which  the  ordinance  requiring  the  re- 
moval of  the  tracks  impaired.  This 
decision,  however,  was  impliedly  re- 
versed by  the  holding  of  the  United 
States  Supreme  Court,  which,  in  re- 
versing the  decree  on  another  ground 
in  (1909)  214  U.  S.  179,  63  L.  ed.  958, 
29  Sup.  Ct.  Rep.  553,  stated  that  the 
ordinance  requiring  the  company  to 
remove  its  tracks  was  not  a  law  im- 
pairing its  rights  as  alleged  by  it,  viz.,. 
a  right,  unlimited  as  to  time,  to  con- 
struct, maintain,  and  operate  an  elec- 
tric street  railway  in  and  over  the 
streets,  alleys,  and  bridges  of  the  city. 
In  National  Waterworks  Co.  v.  Kan- 
sas City  (1895)  66  Fed.  691,  it  ap- 
peared that  a  waterworks  company 
was  granted  by  ordinance  "the  right 
to  lay  and  maintain  water  mains  un- 
der or  over  any  stream,  and  along,  up- 
on, and  across  the  streets,  alleys,  and 
other  public  grounds  of  the  city  of 
Kansas  City,  for  the  purpose  of  con- 
veying water  to  any  city  in  this  state 
or  any  other  state."  The  court  held 
that  the  language  imported  perma- 
nence of  right,  for  it  was  "to  lay  and 
maintain,"  and  secured  to  the  company 
and  its  assigns  a  permanent  right  It 
was  claimed  that  the  next  section  of 
the  act  of  the  legislature  under  which 
the  ordinance  was  passed  imposed  a 
limitation.  The  section  commenced  is 
this  way:  "No  grant  or  contract  pro- 
vided for  in  the  preceding  section 
shall   continue  for  a   longer  period 
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than  twenty  years ;  and  any  saeh  grant 
or  contract  may  be  terminated  at  any 
time  after  the  ^ipration  of  ten  years 
irom  the  making  of  the  same,  or  such 
less  time  as  may  be  fixed  at  the  time 
of  making  such  grant  or  contract;  and 
the  city  may  acquire  title  to  the  winter- 
works  property,  and  all  the  rights, 
privileges,  and  franchises  thereto 
pertaining  in  the  manner  following." 
Then  followed  provisions  for  petition, 
notice,  hearing,  appraisement,  and 
other  proceedings.  The  court  held 
that  while  the  first  clause  in  this  sec- 
tion, which  read,  "no  grant  or  contract 
provided  for  in  the  preceding  section 
shall  continue  for  a  longer  period  than 
twenty  years,"  was  broad  enough  to 
include  not  merely  grants  and  con- 
tracts for  the  construction  of  water- 
works and  the  supplying  of  the  city 
with  water,  but  also  contracts  for  lay- 
ing and  maintaining  water  mains  for 


the  purpose  of  conveying  water  to  a 
city  in  another  state,  yet,  as  connected 
and  construed  ^1^  the  succeeding 
provisions,  the  grants  and  contracts 
whose  duration  was  limited  were  those 
for  the  construction  of  waterworks 
and  the  laying  of  pipes  to  supply  the 
city  with  water,  only. 

In  Levis  v.  Newton  (1896)  75  Fed. 
884,  affirmed  in  (1897)  26  C.  C.  A.  161, 
49  U.  S.  App.  266,  79  Fed.  715,  the 
court  held  that,  assuming  but  not  de- 
ciding that  a  city  council  had  no  aa- 
thority  to  grant  by  ordinance  a  "per- 
manent and  perpetual"  franchise  for 
the  use  of  the  city  streets  and  alleys 
by  an  electric  light  and  power  plant, 
the  ordinance  was  not  invalid  even  if 
the  section  purporting  to  grant  a  "per- 
manent and  perpetual"  right  to  the 
use  of  the  streets  of  the  city  were  held 
to  be  void.  H.  D.  B. 


EENDRICK  STATE  BANE 

V. 

GEORGE  P.  BARNUM  et  al.,  Appts. 

ia€iho  Supreme  Court  ^Jtiln  8,  1018, 
(81  Idaho,  562,  173  Pac.  1144.) 

Ifortgragre  —  waiver  —  claim  against  estate  as  unsecured. 

1.  The  fact  that  a  mortgagee  files  his  claim  against  a  decedent's  estate 
in  probate  as  an  unsecured  claim  does  not,  ipso  facto,  operate  as  a  waiver 
•of  his  mortgage  lien. 

[See  note  on  this  qttestion  beginning  on  page  1132.] 


Same  —  waiver  of  deficiency  judg- 
ment. 

2.  Where  a  mortgagee  presents  his 
•claim  as  an  unsecured  claim  and  the 
administrator  inadvertently  includes 
such  mortgagee  in  a  pro  rata  distribu- 
tion of  assets  among  creditors,  and 
the  trial  court  directs  that  the  amount 

Headnotes  by  Bxjdge,  Ch.  J. 


so  paid  to  the  mortgagee  be  refunded 
to  the  administrator,  which  was  done, 
the  mortgagee  cannot  be  deemed  to 
have  participated  in  the  general  as- 
sets of  the  estate,  and  his  measure  of 
relief  in  action  for  foreclosure  is  lim- 
ited to  the  security ;  all  right  to  a  de- 
ficiency judgment  having  been  waived. 


Appeal  by  defendants  from  a  judgment  of  the  District  Court  for  Latah 
County  in  favor  of  plaintiff  in  an  action  brought  to  foreclose  a  mortgage. 
Corrected  and  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Messrs.  Frank  L.  Moore  and  A.  H. 
Oversmith,  for  appellants: 

The  filing  of  the  petition  of  the  ad- 
ministrator for  an  order  of  sale  of  the 
property  was  the  commencement  of 
an  action  for  the  purpose  of  liquidat- 
ing the  notes  sued  upon. 

Gwinn  v.  Melvin.  9  Idaho,  202,  108 
Am.  St.  Rep.  119,  72  Pac.  961,  2  Ann. 
Cas.  770. 

Plaintiff  is  precluded  from  subject- 
ing the  property  to  the  payment  of 
its  debt  through  foreclosure. 

Visalia  Sav.  Bank  v.  Curtis,  136  Gal. 
360,  67  Pac.  329. 

One  who  presents  a  claim  against 
an  estate  is  bound  to  take  notice  of 
the  proceedings  in  such  estate. 

Chandler  v.  Probate  Ct.  26  Idaho, 
173,  141  Pac.  636. 

After  a  sale  of  mortgaged  property 
through  the  probate  court  the  security 
is  exhausted,  and  it  cannot  be  pursued 
any  further. 

First  Nat  Bank  v.  Glenn,  10  Idaho, 
224,  109  Am.  St.  Rep.  204,  77  Pac.  623. 

Where  the  mortgagee  allows  the 
property  to  be  sold  by  the  administra- 
tor, and  has  presented  a  secured  claim 
as  an  unsecured  claim,  the  security  is 
waived. 

Re  Turner,  128  Gal.  388,  60  Pac. 
967. 

Messrs.  Eogoie  A.  Cox  and  T.  B. 
West  for  respondent. 

Badge,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

On  March  1  and  6,  1910,  Joseph 
M.  Wild  made,  executed,  and  deliv- 
ered to  the  Kendrick  State  Bank,  re- 
spondent herein,  his  two  promissory 
notes,  aggregating  $1,000,  secured 
by  a  real  estate  mortgage  on  lots  2 
and  3  of  block  4  of  the  original  town 
site  of  Kendrick,  Latah  county, 
which  mortgage  was  duly  filed  of 
record.  On  May  18,  1911,  Wild 
made,  executed,  and  delivered  to 
George  P.  Bamum,  an  appellant 
herein,  his  promissory  note  in  the 
sum  of  $1,534.40,  secured  by  a  mort- 
gage on  the  same  property,  which 
was  also  duly  filed  of  record.  On 
the  5th  day  of  August,  1911,  Wild 
died  intestate,  and  thereafter  Ruth 
W.  Broman,  county  treasurer  and  ex 
officio  public  administrator,  was  duly 
appointed  as  administratrix  with 
the  will  annexed  of  Wild's  estate. 
On  the  10th  day  of  Sept«nber,  1912, 


the  Kendrick  State  Bank  filed  with 
the  administratrix  its  claims  against 
the  estate,  which  were  duly  allowed. 
However,  it  failed,  in  presenting  and 
filing  its  claims,  to  refer  to  the  fact 
that  its  notes  were  secured  by  the 
mortgage.  On  the  27th  day  of  May, 
1912,  the  Farmers'  Bank  &  Trust 
Company,  which  then  held  the  Bar- 
num  note  and  mortgage  as  collateral, 
filed  its  claim  as  a  secured  claim.  In 
1914  a  foreclosure  proceeding  was 
commenced  by  both  mortgagees.  At 
that  time,  as  appears  from  the  rec- 
ord, it  was  conceded  that  both  mort- 
gages were  valid  liens,  and  that  the 
mortgage  of  the  Kendrick  State 
Bank  was  a  prior  lien.  After  the 
action  was  commenced,  $700  rent 
was  collected  by  the  administratrix. 
Thereafter  a  conference  was  held 
between  the  representatives  of  the 
holders  of  the  two  mortgages  here- 
in referred  to,  at  which  meeting  it 
was  agreed  that  the  $700  be  dis- 
tributed, pro  rata,  to  the  creditors, 
both  secured  and  unsecured;  that 
the  foreclosure  suit  be  dismissed; 
and  that  a  sale  be  had  of  the  prop 
erty  covered  by  the  mortgages  in 
the  probate  court,  in  order  that  costs 
and  expenses  might  be  avoided  and 
the  creditors  of  the  estate  be  i>aid 
their  respective  claims  in  full.  The 
$700  was  distributed,  and  the  suit 
was  dismissed.  On  the  2d  day  of 
September,  1914,  in  keeping  with  the 
understanding,  the  administratrix 
petitioned  the  probate  court  for  an 
order  of  sale.  On  the  7th  day  of 
November,  1914,  the  sale  was  held. 
Bamum,  prior  to  the  dismissal  of 
the  foreclosure  proceedings,  had 
again  become  the  owner  of  his  note 
and  mortgage,  and,  with  the  repre- 
sentative of  the  Farmers'  Bank  & 
Trust  Company,  agreed  with  the 
representative  of  the  Kendrick  State 
Bank,  that  if  the  $700  were  dis- 
tributed and  the  foreclosure  pro- 
ceeding dismissed,  they  would  pay 
off  the  Kendrick  State  Bank's  mort- 
gage, and,  in  the  event  there  were 
no  better  or  higher  bids,  bid  in  the 
property  for  an  amount  sufficient  to 
pay  off  the  Bamum  mortgage.  At 
the  administratrix's   sale   Bamum 
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bid  in  the  property.  The  sale  was 
subsequently  confirmed  by  the  dis- 
trict court  on  an  appeal  from  the 
probate  court  Thereafter  Bamum 
tendered  to  the  administratrix  a  re- 
ceipt and  release  of  his  mortgage, 
and  demanded  a  deed.  The  adminis- 
tratrix refused  to  deliver  the  deed 
without  payment  being  made  by 
Bamum  of  the  amount  bid  for  the 
property,  and  insisted  that  the  deed 
should  contain  a  proviso  that  Bar- 
num  assume  the  mortgage  of  the 
Eendrick  State  Bank,  which  he  re- 
fused to  do.  On  the  25th  day  of 
February,  1915,  the  respondent  com- 
menced this  action  to  foreclose  its 
mortgage.  Bamum  and  the  Far- 
mers'Bank  &  Tmst  Company  filed 
their  separate  answers;  the  admin- 
istratrix filed  her  separate  answer; 
Mary  Zimmerman  and  Katherine 
Laudon,  heirs  of  Joseph  M.  Wild,  en- 
tered their  general  appearance,  but 
failed  to  either  demur  or  answer, 
and  default  was  taken  against  them. 
The  action  was  dismissed  as  to  W. 
W.  Baker.  The  cause  was  tried  by 
the  court,  and  judgment  was  rend- 
ered, and  a  decree  of  foreclosure  en- 
tered in  favor  of  the  Kendrick  State 
Bank.  This  appeal  is  from  the  judg- 
ment. 

While  there  are  several  assign- 
ments of  error,  the  real  contentions 
of  appellant  are:  First,  that,  by 
failing  to  file  its  daim  as  a  secured 
claim,  respondent  waived  its  mort- 
gage lien  and  became  an  unsecured 
creditor;  second,  that  there  is  but 
one  form  of  action  for  the  enforce- 
ment of  a  private  right;  that  a  peti- 
tion for  the  sale  of  property  in  pro- 
bate is  an  action;  that  therefore, 
after  a  sale  in  probate,  no  other  pro- 
ceedings can  be  had  in  the  disMct 
court. 

Discussing  the  propositions  in  the 
order  above  stated:  Does  the  fact 
that  respondent  filed  its  claim  as  an 
unsecived  claim  operate  as  a  waivo: 
of  its  mortgage  lien  ?  In  the  instant 
case,  respondent  presented  its  claim 
as  an  unsecured  claim,  and  it  was 
allowed  as  such.  However,  it  was 
always  treated  as  a  secured  claim 
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by  the  parties  interested  in  the  es- 
tate, including  appellants,  who  had 
actual  knowledge  of  the  fact  that  it 
was  a  secured  claim.  The  general 
rule  is  that  a  debtor  whose  claim  is 
secured  by  a  mortgage  need  not  pre- 
sent his  claim  for  allowance  in  order 
to  preserve  his  right  to  subject  the 
property  covered  by  his  lien  to  the 
satisfaction  of  his  claim;  but  when 
he  seeks  to  foreclose  his  mortgage 
he  must  waive  all  recourse  against 
any  other  property  belonging  to  the 
estate.  In  Baxik  of  Sonoma  Ck»unty 
w  Charles,  86  Cal.  822, 24  Pac  1019, 
a  case  involving  the  identical  ques- 
tion urged  by  counsel  for  appellants, 
it  was  contended  "that  pl^tiff>  by 
presetting  the  note  and  having  it 
allowed,  waived  his  mortgage  and  all 
his  rights  under  it." 

The  court  said :  "We  do  not  think 
that  the  consequences  of  plaintiff's 
carelessness  are  so  ruinous  as  to 
utterly  preclude  it  from  the  benefit 
of  the  mortgage  lien.  Its  property 
therein  should  not  be  held  to  be  lost, 
unless  such  holding  be  an  inevitable 
legal  conclusion.  Plaintiif  certainly 
did  not  intend  to  waive  or  abandon 
its  mortgage.  It  evidently  supposed 
that  the  presentation  of  the  note  was 
a  presentation  of  the  mortgage  also, 
and  it  has  proceeded  on  that  theory 
ever  since,  and  it  would  be  unjust 
and  inequitable  not  to  allow  plain- 
tiff to  correct  the  error  into  which 
it  fell  while  it  is  not  too  late  to  do 
so,  and  when  no  injury  will  be  done 
to  other  parties.  .  .  .  The  fact 
that  the  note  was  presented  and  al- 
lowed, as  above  stated,  presents  no 
great  difficulty.". 

To  the  same  effect  are  Schuelen- 
burg  V.  Martin  (C.  C.)  1  McCrary, 
348,  2  Fed.  747;  Howard  v.  J.  P. 
Paulson  Co.  41  Utah,  490,  127  Pac. 
284. 

The  same  principle  has  been  ap- 
plied with  respect  to  a  vendor's  lien 
(Sebia  V.  Selna,  126  Cal.  357, 73  Am. 
St  Rep.  47,  68  Pac.  16) ;  and  to  a 
judgment  lien  (Morton  v.  Adams, 
124  Cal.  229,  71  Am.  St.  Rep.  53,  66 
Pac,  1038) . 

We  are  satisfied  that  the  fore- 
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going  cases  announce  the  correct 
rule,  and  we  there- 
fore hold  that  the 
fact  that  a  mort- 
gagee files  his  claim 
against  a  decedent's  estate  in  pro- 
bate as  an  unsecured  claim  does  not 
operate,  ipso  facto,  as  a  waiver  of 
his  mortgage  lien. 

Counsel  relies  on  Rev.  Codes,  § 
4020,  to  support  his  contention  that 
in  this  state  there  is  but  one  form 
of  action  for  the  enforcement  of  a 
private  right.  This  section  of  the 
statute  has  no  application  to  the 
point  contended  for,  but  is  intended 
solely  to  abolish  the  distinction  be- 
tween actions  at  law  and  suits  in 
equity,  and  to  substitute  therefor 
one  action,  known  as  a  civil  action. 
Rev.  Codes,  §  4520,  prescribes  the 
only  method  for  the  recovery  of  a 
debt  or  the  enforcement  of  any  right 
secured  by  a  mortgage  upon  real  es- 
tate or  personal  properly,  and  this 
was  the  only  action  that  could  be 
maintained  by  the  respondent  in  or- 
der to  satisfy  its  debt  secured  by  its 
mortgage.  The  filing  of  a  claim, 
secured  or  unsecured,  with  the  ad- 
ministrator, is  not  an  action  within 
the  meaning  of  the  rule  contended 
for,  and  gives  to  the  claimant  no 
right  of  action,  but  leaves  the  selling 
of  the  property  and  the  pasnnent  of 
the  debt  in  the  discretion  of  the  ad- 
ministrator, in  the  manner  pre- 
scribed by  law.  Had  appellants  lived 
up  to  their  agreement  and  accepted 
the  deed  to  the  property  after  the 
confirmation  of  the  sale,  they  would 
have  taken  the  property  subject  to 
the  mortgage  of  the  Kendrick  State 
Bank,  and  would  have  been  subject- 
ed to  the  necessity  of  either  paying 


the  mortgage  or  submitting  to  fore- 
closure. No  question  as  to  election 
of  remedies  is  here  presented. 

The  trial  court  found,  and  the  find- 
ing is  supported  by  the  evidence, 
that  the  distribution  to  respondent 
of  its  portion  of  the  $700,  wluch  was 
distributed  pro  rata  among  the 
creditors,  secured  and  unsecured, 
was  made  through  inadvertence  and 
under  a  misapprehension  of  the 
facts,  and  directed  that  the  amount 
so  paid  to  respondent  be  repaid  to 
the  administratrix,  which  was  done. 
Respondent,  therefore,  has  not  par- 
ticipated in  the  g&a.-  »,B»*-^«iver 
eral  assets  of  the  -t  deceiener 
estate,  and  its  re-  »-*«-*"*• 
lief  in  this  action  is  limited  td  its 
security. 

There  appears  to  have  been  some 
discrepancy  in  the  amount  of  the 
judgment,  occurring  through  an  er- 
ror in  computation.  Counsel  for 
respondent  admitted  upon  the  argu- 
ment that  this  discrepancy  amount- 
ed to  $80,  and  that  the  judgment 
should  be  reduced  by  that  amount 
The  trial  court  should  correct  its 
judgment  accordingly.  For  the  pur- 
pose of  this  appeal,  however,  there 
is  nothing  in  the  point  available  as 
error;  no  effort  appears  to  have  been 
made  to  have  the  trial  court  cor- 
rect the  judgment  in  this  respect, 
nor  is.  there  anything  to  show  that 
the  discrepancy  was  called  to  the 
attention  of  the  trial  court.  The 
judgment  should  be  corrected  in  ac- 
cordance with  the  foregoing  sug- 
gestion, and,  as  thus  corrected,  is 
aflirmed.  Costs  awarded  to  respond- 
ent. 

Morgan  and  Rice,  JJ.,  concur. 


ANNOTATION. 

Filing  a  daim  agatntt  decedent's  estate  at  an  unsecured  daim, 

of  a  mortgage  or  other  lien. 


as  a  waiver 


This  note,  as  indicated  in  its  title, 
is  confined  to  the  question  whether 
the  lien  has  been  lost  or  extinguished, 
and  is  not  concerned  with  questions 
as  to  the  basis  or  amount  of  allowance 
on  a  claim  secured  by  a  lien. 


The  filing  of  a  claim  against  a  de- 
cedent's estate,  in  probate  as  an  un- 
secured claim,  does  not  (^erate,  ipso 
facto,  as  a  waiver  on  a  mortgage  lien. 
Bank  of  Sonoma  County  v.  Charles 
(1890)  86  Cal.  322.  24  Pac.  1019;  Visa- 
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lia  Sav.  Bank  t.  Curtis  (1902)  185 
CaL  350,  67  Pac.  830;  Mathew  v. 
Mathew  (1903)  138  Gal.  834,  71  Pac. 
844;  Kendrick  State  Bank  v.  Bab- 
NUM  (reported  herewith)  ante,  1129. 
See  also  First  Nat.  Bank  v.  Glenn 
(1904)  10  Idaho,  22A,  109  Am.  St.  Rep. 
204,  77  Pac.  623;  Day's  Succession 
(1847)  2  La.  Ann.  895;  Towle  v.  Ban- 
nister (1834)  16  Pick.  (Mass.)  265; 
National  L.  Ins.  Co.  v.  Fitzgerald 
(1901)  61  Neb.  692,  85  N.  W,  948; 
Massey  v.  Fralish  (1916)  37  S.  D.  91, 
156  N.  W.  791. 

And  the  same  is  true  of  a  vendor's 
lien.  Selna  v.  Selna  (1899)  125  Cal. 
357,  78  Am.  St.  Rep.  47,  58  Pac.  16; 
Ball  V.  Hill  (1878)  48  Tex.  634. 

And  of  a  warehouseman's,  lien. 
Howard  v.  J.  P.  Paulson  Co.  (1912)  41 
Utah,  490,  127  Pac.  284. 

In  Schuelenburg  v.  Martin  (1880)  1 
HcCrary,  348,  2  Fed.  747,  where  it 
does  not  appear  whether  the  claim  was 
filed  as  an  unsecured  claim  or  not,  it 
was  held  that  the  fact  that  the  plain- 
tiffs proved  their  entire  debt  as 
against  the  estate,  and  received  two 
dividends  from  the  assets  of  the  es- 
tate, did  not  extinguish  their  rights 
under  the  mortgage. 

In  determining  the  question  of  waiv- 
er, it  is  clearly  brought  out  in  some 
of  the  cases  that  whether  a  creditor  in- 
tended to  waive  or  abandon  his  lien  is 
material. 

Thus,  it  is  stated  in  the  reported 
case  (Kendrick  State  Bank  v.  Bar- 
NUM,  ante,  1129),  that  the  parties  in- 
terested knew  that  the  claim,  as  filed, 
was  a  secured  claim,  and  always  treat- 
ed it  as  such. 

So,  it  is  stated  in  Bank  of  Sonoma 
County  V.  Charles  (1890)  86  CaL  322, 
24  Pac.  1019,  cited  and  relied  upon  in 
the  Kendrick  State  Bank  Case  and 
subsequently  set  out  in  this  note,  that 
the  mortgagee's  carelessness  in  pre- 
senting a  note  without  the  mortgage 
was  not  necessarily  fatal  to  the  mort- 
gage lien,  the  mortgagee  not  intending 
to  waive  or  abandon  its  mortgage,  but 
supposing  that  the  presentation  of  the 
note  was  a  presentation  of  the  mort- 
gage also. 

And  it  is  stated  in  Selna  v.  Selna 
(1899)  125  CaL  857,  78  Am.  St.  Rep. 


47,  58  Pac.  16,  also  subsequently  set 
out,  that  to  constitute  a  waiver  of  a 
vendor's  lien  some  act  or  omission  on 
the  part  of  the  vendor,  indicating  an 
Intention  to  waive,  must  be  shown; 
and  that  the  mere  presentation  and 
allowance  of  the  claim  did  not  indi- 
cate such  an  intent. 

So,  in  Towle  v.  Bannister  (1834)  16 
Pick.  (Mass.)  265,  where  a  partially 
secured  claim  against  an  insolvent  es- 
tate was  allowed  in  full  by  the  com- 
missioners, it  was  held  that  as  the 
creditor  did  not  intend  to  waive  his 
mortgage,  and  the  commissioners  had 
notice  that  he  claimed  for  the  balance 
only,  it  was  a  proper  case  for  the  pro- 
bate judge  to  exercise  his  statutory 
authority  to  open  up  the  commission 
and  rectify  the  mistake. 

In  Bank  of  Sonoma  County  v. 
Charles  (1890)  86  CaL  822,  24  Pac. 
1019,  it  was  held  that  the  lien  of  a 
mortgage  was  not  waived  by  the  pre- 
sentation to  and  allowance  of  a  note 
by  the  administrator,  without  present- 
ing the  mortgage,  under  the  erroneous 
impression  on  the  part  of  the  creditor 
that  a  presentation  of  the  note  was  a 
presentation  of  the  mortgage  also,  and 
with  no  intention  to  waive  or  abandon 
the  mortgage;  and  that  the  failure  of 
the  complaint,  in  a  suit  to  foreclose 
the  mortgage,  to  waive  all  recourse 
against  the  property  of  the  estate  oth- 
er than  the  mortgaged  property,  could 
be  cured  by  amendment  so  as  to  bring 
the  suit  within  the  provision  of  the 
statute,  to  the  effect  that  the  holder 
of  a  mortgage  may  without  presenta- 
tion thereof  to  the  administrator, 
maintain  an  action  to  enforce  the 
mortgage  against  the  particular  prop- 
erty subject  thereto,  when  all  recourse 
to  other  property  of  the  estate  is  ex- 
pressly waived  in  the  complaint. 

It  was  held  in  Morton  v.  Adams 
(1899)  124  CaL  229,  71  Am.  St.  Rep. 
53,  56  Pac.  1038,  a  suit  to  quiet  title, 
that  the  presentation  of  a  judgment 
constituting  a  lien  on  a  judgment  debt- 
or's property,  and  its  allowance  by  the 
administrator,  did  not,  under  the  guise 
of  the  equitable  doctrine  of  merger, 
destroy  the  lien. 

So,  in  Selna  v.  Selna  (CaL)  supra, 
an  action  to  recover  a  sum  of  money 
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and  have  it  declared  a  lien  on  real  es- 
tate, it  is  held  that  a  vendor's  lien  for 
purchase  money  is  not  waived  by  pre- 
sentation and  allowance  of  the  claim 
against  an  estate.  "The  question  as  to 
what  constitutes  a  waiver  of  this  lien 
of  the  debtor,"  observes  the  court, 
"has  been  a  source  of  much  contro- 
versy. The  authorities  generally  agree 
that  to  constitute  a  waiver  of  the  lien 
there  must  be  some  acts  or  omission 
by  the  vendor,  showing  an  intention 
on  his  part  to  waive  the  lien.  .  .  . 
We  think  that  the  mere  fact  of  making 
out  and  filing  the  claim  did  not  show 
any  determination  or  intention  of 
plaintiff  not  to  rely  upon  his  lien ;  nei- 
ther do  we  think  such  fact  in  any  way 
would  make  it  inequitable  to  now  al- 
low such  lien.  No  one  has  been  in- 
jured by  any  delay,  act,  or  conduct 
of  the  plaintiff.  The  filing  of  the 
claim  did  not  deceive  anyone,  and  the 
right  of  plaintiff  to  a  lien  is  such  that 
we  cannot  presume  from  any  trivial 
circumstances  that  such  right  was 
waived.  The  plaintiff  could  not  have 
maintained  any  action  upon  the  note 
without  first  presenting  his  claim. 
CJode  C5iv.  Proc.  §§  1500,  1510.  The 
claim  was  not  secured  by  any  mort- 
gage or  recorded  lien,  and  therefore  it 
was  not  necessary  for  it  to  contain  any 
statement  as  to  the  claim  of  lien. 
Ck>de  Civ.  Proc.  §  1497.  It  might  have 
stated  the  claim  of  lien  and  that  the 
claimant  did  not  intend  to  waive  it, 
and  it  would,  perhaps,  have  been  the 
better  practice  if  it  had  so  stated ;  but, 
as  the  statute  does  not  expressly  re- 
quire such  statement,  we  think  it 
would  be  a  harsh  rule  to  hold  that  the 
absence  thereof  of  itself  waived  the 
lien." 

In  Visalia  Sav.  Bank  v.  Curtis 
(1902)  185  Cal.  350,  67  Pac,  330,  it 
was  said  that  the  proceeding  under 
the  statute  referred  to  in  the  Bank  of 
Sonoma  County  Case  (Cal.)  supra,  is 
entirely  independent  of  the  adminis- 
trator of  the  estate,  and  may  be  con- 
ducted in  a  different  forum  from  that 
in  which  such  administration  is  pend- 
ing, and  may  be  taken  after  the  pre- 
.  sentation  and  allowance  of  its  claim 
(Moran  v.  Gardemeyer  (1889)  82  CaL 


96,  23  Pac.  6),  or  even  after  its  re- 
jection. 

In  Mathew  ▼.  Hathew  (1903)  138 
CaL  384,  71  Pac.  344,  an  action  to  re- 
cover damages  for  tiie  conversion  of 
personal  property,  it  is  stated,  upon  no 
cited  authority,  that  the  plaintiff  did 
not  waive  any  right  or  interest  in  the 
property  mortgaged,  by  presenting  to 
the  executor  a  claim  for  the  amount 
due  her. 

The  case  of  Re  Turner  (1900)  128 
CaL  388,  60  Pac.  967,  is  not  opposed  to 
the  above  California  cases  cited,  as 
the  decision  is  merely  to  the  effect 
that  a  mortgagee,  who  had  presented 
his  claim  to  the  administrator  without 
making  a  proper  presentation  of  the 
mortgage,  could  not  apply  the  mort- 
gage as  a  payment  on  the  purchase 
price  of  the  mortgaged  property, 
which  was  bid  in  by  it  (mortgagee) 
at  a  sale  by  the  administrator  for  the 
purpose  of  pajring  debts;  since,  unless 
a  mortgage  is  presented  and  allowed 
it  is  not  a  valid  claim  against  the  es- 
tate, within  the  statute  providing  that 
when  an  administrator  sells  land  sub- 
ject to  a  mortgage,  or  any  other  lien 
which  is  a  "valid  claim  against  the 
estate  of  the  decedent,  and  has  been 
presented  and  allowed,"  the  purchase 
money  must  be  first  applied  to  the  pay- 
ment and  satisfaction  of  the  mortgage 
or  lien;  it  being  necessary  to  read  tiiat 
provision  in  connection  with  the  statu- 
tory provision  that  the  holder  of  a 
mortgage  may  become  a  purchaser  at 
the  sale,  and  his  receipt  for  the 
amount  due  him  from  the  proceeds  of 
the  sale  is  a  payment,  pro  tanto. 

It  is  held  in  National  L.  Ins.  Co.  v. 
Fitzgerald  (1901)  61  Neb.  692,  85  N. 
W.  948,  that  a  mortgagee  may,  after 
the  death  of  the  mortgagor,  institute 
a  suit  to  foreclose  his  mortgage,  and 
the  mere  filing  in  the  county  court  of 
the  mortgage  debt  as  a  claim  against 
decedent's  estate,  while  the  foreclo- 
sure suit  is  pending,  will  not  operate 
as  a  release  or  discharge  of  the  mort- 
gage. The  court  said  that  the  plaintiff 
did  not  actually  intend  to  abandon  his 
lien,  and  he  has  done  no  act  which  is 
inconsistent  with  the  existence  of  the 
right  to  enforce  it.  His  position  is  as 
logical  now. as  it  would  have  been  had 
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he  brought  a  foreclosure  suit  against 
the  mortgagor  in  his  lifetime,  and  aft- 
erwards sued  him  to  recover  a  person- 
al judgment  on  the  mortgage  debt. 

In  Massey  t.  Fralish  (1916)  37  S.  D. 
91, 156  N.  W.  791,  where  the  holder  of 
a  note  against  an  estate,  secured  by  a 
chattel  mortgage,  presented  to  the  ad- 
ministrator the  note,  but  not  the 
mortgage,  the  court  stated  that  the 
failure  to  present  a  claim  secured  by 
a  mortgage  or  other  lien  on  specific 
property  only  affects  the  deficiency 
arising  after  applying  the  mortgaged 
.  property  to  the  payment  of  the  claim 
or  debt  secured  thereby,  and  in  no 
manner  affects  the  right  of  the  lien 
owner  to  make  foreclosure.  In  this 
case  plaintiff  would  be  entitled  to  a 
deficiency  judgment,  by  reason  of  hav- 
ing filed  the  note  secured  by  the  mort- 
gage. 

It  was  held  in  Sutherland  v.  Elmen- 
dorf  (1900).  24  Tex.  Civ.  App.  137,  67 
S.  W.  890,  that  the  presentation  of  a 
claim,  two  of  the  items  of  which  were 
the  balance  due  on  two  judgments,  to 
the  administrator  of  an  insolvent  es- 
tate, without  specifying  a  lien,  and 
the  allowance  of  the  same  as  a  fourth- 
class  claim,  did  not  estop  the  holder 
of  the  judgment  from  asserting  his 
lien  or  claiming  title  to  the  property. 

Where  the  holder  of  a  note  secured 
by  a  vendor's  lien  on  certain  real  es- 
tate sought  an  order  to  sell  to  satisfy 
his  debt,  it  was  stated  in  Ball  v.  Hill 
(1878)  48  Tex.  634,  that  the  failure  to 
set  up  the  lien  in  the  affidavit  authen- 
ticating the  note  as  a  claim  against 
the  estate,  or  when  the  claim  was  ac- 
cepted and  proved,  did  not  amount  to 
a  waiver. 

Where  a  warehouseman  presented  a 
claim  for  storage  without  mentioning 
its  lien  thereon  and,  after  the  claim 
was  rejected,  brought  an  action 
against  .an  estate  to  recover  the 
amount  due,  which  action  it  dismissed, 
it  was  held  in  Howard  v.  J.  P.  Paul- 
son Co.  (1912)  41  Utah,  490,  127  Pac 
284,  that  the  bringing  of  the  action 
upon  the  rejection  of  the  claim  did  not 
constitute  an  election  of  remedies,  so 
as  to  bar  the  assertion  of  the  lien  by 
the  warehouseman,  by  way  of  counter- 
claim in  an  action  by  the  executor  to 


recover  the  property.  In  this  case  the 
statute  providing  for  a  warehouse- 
man's lien  (Comp.  Laws  1907)  also,  in 
substance,  provides  that  all  claims 
arising  upon  contracts,  whether  due 
or  not,  must  be  presented  to  the  ad- 
ministrator or  executor  of  the  estate 
within  the  time  limited  in  the  notice 
to  creditors,  or  be  forever  barred. 
There  is  also  a  proviso  as  follows: 
"Provided  that'  nothing  in  this  title 
contained  shall  be  so  construed  as  to 
prohibit  the  foreclosure  of  liens  or 
mortgages  as  hereinafter  provided." 
A  subsequent  section,  after  stating; 
that  no  claimant  shall  be  .permitted  to 
maintain  an  action  unless  his  claim  is 
first  presented  to  the  administrator  or 
executor,  provides  that  "an  action  may 
be  brought  without  notice  by  any  hold- 
er of  a  mortgage  or  lien,  to  enforce 
the  same  against  the  property  of  the  , 
estate  subject  thereto,  where  all  re- 
coarse  against  any  other  property  of 
the  estate  is  expressly  waived  in  the 
complaint;  but  no  counsel  fees  shall 
be  recovered  in  such  action  unless 
such  claim  be  so  presented."  "Lien 
claimants,  therefore,"  observes  '  the 
court,  "who  make  no  claim  upon  the 
general  assets  of  the  estate,  are  ex- 
cused from  filing  any  claim  against  it, 
but  may  bring  their  action,  as  in  other 
oases,  to  subject  the  particular  prop-f 
erty  upon  which  the  lien  exists,  to  tiiie 
satisfaction  thereof. 

Some  cases,  involving  the  settlement 
of  insolvent  estates,  hold  that  a  credi- 
tor who  voluntarily  proves  his  whole 
debt  thereby  necessarily  waives  his 
security. 

Thus,  where  one  who  held  a  chattel 
mortgage,  given  by  an  intestate  whose 
estate  had  been  adjudged  insolvent, 
presented  his  whole  claim'  to  the  com- 
missioners, and  declared  that  he  had 
no  security  therefor,  it  was  held  in 
Nickerson  v.  Chase  (1897)  90  Me.  296, 
38  Atl.  175,  that  the  mortgagee,  by 
such  procedure,  waived  his  security. 

In  Hooker  v.  Olmstead  (1828)  6 
Pick.  (Mass.)  481,  it  was  held  that  in 
as  much  as  the  creditor  filed  his  claim 
generally  with  the  commissioners  of 
insolvency,  the  estate  being  insolvent, 
and  a:  distribution  wiis  decreed  upon 
the  allowance  of  the  entire  clain^  h^ 
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waived  his  right  under  a  mortgage  se- 
curing the  claim. 

It  is  to  be  observed  that  cases  like 
Amory  V.  Francis  (1820)  16  Mass.  808; 
Famum  v.  Boutelle  (1874)  IS  Met. 
(Mass.)  169,  and  Haverhill  Loan  & 
Fund  Asso.  v.  Gronin  (1862)  4  Allen 
(Mass.)  141,  which  announce  and  ap- 
ply the  principle  that  a  secured  credi- 
tor of  an  insolvent  estate  cannot  prove 


his  debt  without  first  waiving  his  lien, 
or  in  some  manner  appl^ng  the 
amount  thereof  to  the  reduction  of  the 
debt,  and  then  proving  for  the  bal- 
ance, are  not  within  the  scope  of  this 
note,  since  the  question  was  not 
whether  the  creditor  had  lost  his  lien, 
but  as  to  his  right  to  prove  the  claim,, 
or  the  amount  of  his  allowance. 

J.  D.  C. 


SELMA  SAVINGS  BANK,  Appt, 

V. 

WEBSTER  COUNTY  BANK. 


SAME,  Appt., 

V. 

FARMERS'  NATIONAL  BANK. 

Jtentuofcy  Court  of  Appeals  —  December  20,  1019, 
(182  Ky.  604,  206  S.  W.  870.) 

Check  —  acceptance  —  teleKnun. 

1.  A  telegram  satisfies  the  requirements  of  the  Statute  of  Frauds  tliat 
acceptance  of  a  check  must  be  in  writing. 

iSee  note  on  this  question  beginning  on  page  1146.] 


Same  —  telephoned  telegram. 

2.  The  necessary  acceptance  in 
writing  of  a  check  may  be  effected  by 
telephoning  such  acceptance,  includ- 
ing the  signature,  to  the  office  of  a 
telegraph  company,  to  be  transmitted 
osser.'its  wires. 

I^incipal    and    agent    —    telegraph 
>;ageot. —  relation  to  patrons. 

3.  The  telegraph  operator  to  whom 
a  bank  telephoned  its  acceptance  of  a 
check  for  transmission  over  the  tele- 


graph wire  is  not  the  agent  of  the 
bank,  within  the  meaning  of  a  statute 
requiring  written  authority  to  enable 
an  agent  to  affix  the  signature  of  a 
party  to  an  acceptance. 
Check  —  acceptance  —  variance. 

4.  A  reply  by  a  bank  that  it  will 
pay  a  customer's  check  for  $2,000,  in 
resDonse  to  an  inquiry  if  it  will  pay 
a  cneck  up  to  that  amount,  renders  it 
liable  to  pay  a  check  for  less  than  that 
amount 


Appeal  by  plaintiff  from  judgments  of  the  Circuit  Court  for  Webster 
County  sustaining  demurrers  to  and  dismissing  petitions  filed  to  enforce 

payment  of  two  certain'  checks.    Reversed, 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  W.  Foster  Hayes,  E.  R  An- 
derson, and  Ernest  Woodward,  for  ap- 
pellant: 

The 'telegram  in  each  case  consti- 
tuted an  acceptance  or  certification  of 

20  Cyc.'255;  Bill  v.  Allen,  149  U.  S. 
481, 37  L.  ed.  819. 13  Sup.  Ct.  Rep.  950; 
Ryan  v.  United  States,  136  U.  S.  68, 
34  L.  ed.  447,  10  Sup.  Ct.  Rep.  913; 


Brewer  v.  Horst  &  L.  Co.  127  Cal.  643, 
50  L.R.A.  240,  60  Pac.  418;  Cobb  v. 
Glenn  Boom  &  Lumber  Co.  110  Am.  St 
Rep.  760,  note;  Howley  v.  Whipple, 
48  N.  H.  487;  Western  U.  Teleg.  Ck>.  v. 
Corso,  121  Ey.  328,  89  S.  W.  212,  11 
Ann.  Cas.  1065;  Lamaster  v.  Wilker- 
son,  143  Ky.  226,  136  S.  W.  217;  Pierce 
V.  Dekle.  61  Fla.  390,  54  So.  389,  Ann. 
Cas.  1912D,  1356;  Lewis  v.  Watson,  98 
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Ala.  479,  22  L.R.A.  297, 39  Am.  St.  Rep. 
82,  18  So.  670;  Munn  v.  Wellsburg 
Bkg.  &  T.  Co.  66  W.  Va.  204,  185  Am. 
St.  Rep.  1124,  66  S.  E.  230;  State  v. 
Sarlls,  136  Ind.  195,  34  N.  E.  1129; 
Turner  v.  Cross,  83  Tex.  218, 16  L.RA. 
262,  18  S.  W.  678;  McCroskey  v.  Ham- 
ilton, 108  Ga.  640,  75  Am.  St.  Rep.  79, 
34  S.  E.  Ill ;  Eingan  &  Co.  v.  Silvers, 

18  Ind.  App.  80,  37  N.  £.  413;  Ewing 
V.  Citizens  Nat.  Bank,  162  Ky.  551,  172 
S.  W.  966;  Merchants'  Nat  Bank  v. 
State  Nat.  Bank,  10  Wall.  604,  648, 

19  L.  ed.  1008,  1019. 
Whether  the  telegram  constitutes  a 

technical  acceptance  or  certification 
or  not,  plaintiff  was  entitled  to  recov- 
er on  the  promise  to  honor  and  pay  the 
chfick 

Finley  v.  Smith,  166  Ey.  446,  LJI.A. 
1915P,  777,  177  S.  W.  262;  Wettlaufer 
V.  Baxter,  137  Ky.  862,  26  L.R.A.(N.S.) 
804,  125  S.  W.  741;  First  Nat.  Bank 
V.  First  Nat.  Bank,  210  Fed.  642;  Gar- 
rettson  v.  North  Atchison  Bank,  7 
L.R.A.  428,  39  Fed.  163,  47  Fed.  869, 
2  C.  C.  A.  145,  4  U.  S.  App.  657,  61  Fed. 
168;  Scudder  v.  Union  Nat.  Bank,  91 
U.  S.  406,  23  L.  ed.  245;  Williams  v. 
Winans,  14  N.  J.  L.  389;  Henrietta 
Nat.  Bank  v.  State  Nat.  Bank,  80  Tex. 
648,  26  Am.  St.  Rep.  773,  16  S.  W.  321; 
Boyce  v.  Edwards,  4  Pet.  Ill,  7  L.  ed. 
799;  Elliott  v.  First  Nat  Bank,  106 
Tex.  647,  152  S.  W.  808;. First  Nat 
Bank  v.  Commercial  Sav.  Bank,  74 
Kan.  606,  8  L.R.A.  (N.S.)  1148, 118  Am. 
St  Rep.  840,  87  Pac.  746,  11  Ann.  Caa. 
281;  Wells  v.  Western  U.  Teleg.  Co. 
144  Iowa,  606,  24  L.R.A.(N.S.)  1045, 
138  Am.  St.  Rep,  317,  128  N.  W.  371; 
Whilden  v.  Merchants'  &  P.  Nat.  Bank, 
64  Ala.  1,  38  Am.  Rep.  1 ;  James  River 
Nat  Bank  v.  Thuet  135  Minn.  30,  159 
N.  W.  1093;  State  Bank  v.  Bradstreet, 
89  Neb,  186,  38  LJR.A.(N.S.)  747,  130 
N.  W.  1038. 

Defendants  were  estopped  to  deny 
acceptance  or  promise  to  pay. 

Rudd  V.  Matthews,  79  Ky,  479,  42 
Am.  Rep.  231 ;  Union  Cent.  L.  Ins.  Co. 
V.  Johnson,  25  Ky.  L.  Rep.  682,  76  S. 
W.  336;  Bigelow,  Estoppel,  6th  ed.  p. 
645;  Swing  v.  Citizens  Nat  Bank,  162 
Ky.  561,  172  S.  W.  955. 

Messrs.  Hunt  &  Burnett,  Bourland 
&  Blackwell,  and  6.  L.  Withers  for  ap- 
pellees. 

Miller,  J.,  delivered  the  opinion  of 
the  court: 
As   the   questions   presented   in 

2  A.L.R.— 72. 
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these  two  appeals  are  identical,  they 
will  be  considered  and  decided  t<>- 
gether.  The  appellant,  Selma  Sav- 
ings Bank,  an  Iowa  banking  corpora- 
tion doing  business  at  Selma,  Iowa, 
was  the  plaintiff  in  each  case;  the 
two  appellees,  the  Webster  County 
Bank  and  the  Farmers'  National 
Bank,  banking  corporations  doing 
business  in  the  city  of  Clay,  Webster 
county,  Kentucky,  were  the  defend- 
ants in  the  respective  cases,  and 
are  the  appellees  here. 

James  W.  Nail,  of  Webster  coun- 
ty, was  a  customer  of  the  appellee 
the  Farmers'  National  Bank,  and  J. 
L.  Townsend,  Jr.,  of  the  same  coun- 
ty, was  a  customer  of  the  appellee, 
the  Webster  County  Bank.  J.  A. 
Baldwin,  an  Iowa  cattle  dealer,  sold 
certain  cattle  to  Nail  and  Townsend. 
In  payment  of  his  cattle  so  pur- 
chased Nail,  on  February  13,  1917, 
drew  his  check  on  the  appellee 
Farmers'  National  Bank  in  favor  of 
Baldwin  for  $1,957.50,  and  on  the 
same  day  Townsend  drew  his  check 
for  the  same  amount,  and  in  favor 
of  Baldwin,  on  the  appellee  the  Web- 
ster County  Bank.  On  the  same 
day  Baldwin  indorsed  these  checks 
and  offered  to  sell  them  to  the  ap- 
pellant, the  Selma  Savings  Bank; 
but  before  that  bank  would  buy 
either  of  the  checks,  it  telegraphed 
the  two  Kentucky  banks,  asking  if 
the  checks  would  be  honored.  The 
telegram  to  the  Farmers'  National 
Bank  reads  as  follows: 

Selma,  Iowa,  Feb.  13,  1917. 
Farmers'  National  Bank,  Clay,  Ky. 

Will  you  pay  check  of  Jas.  W. 
Nail  up  to  $2,000  for  cattle? 

Selma  Savings  Bank. 

On  the  same  day  the  Farmers* 
National  Bank  answered  this  tele- 
gram by  another,  in  the  following 
language: 

Clay,  Ky.,  Feb.  13,  1917. 

Sehna  Savings  Baxik,  Selma,  Iowa. 

We  will  honor  James  W.  Nail's 

check   for   $5,000,    when   properly 

signed. 

Farmers'  National  Bank. 
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The  telegram  to  the  Webster 
County  Bank  was  as  follows: 

Selma,  Iowa.  Feb.  13,  1917. 
Webster  County  Bank,  Clay,  Ky. 

Will  you  pay  check  of  J.  L.  Town- 
send,  Jr.,  up  to  $2,000,  for  cattle? 
Selma  Savings  Bank. 

In  response  thereto  the  Webster 
County  Bank  answered: 

Clay,  Ky.,  Feb.  18,  1917. 
Selma  Savings  Bajik,  Selma,  Iowa. 
We  will  honor  J.  L.  Townsend, 
Jr.'s,  check  for  $2,000. 

Webster  County  Bank. 

After  Receiving  these  assurances 
from  the  two  Kentucky  banks,  the 
Selma  Savings  Bank  cashed  the 
checks,  paying  therefor  their  face 
value,  and  in  due  course  it  presented 
them  to  the  respective  appellees  for 
payment,  which  was  refused.  The 
Selma  Savings  Bank  thereupon  filed 
these  actions  against  the  two  Ken- 
tucky banks,  and,  demurrers  having 
been  sustained  to  the  petitions  and 
the  petitions  dismissed,  the  plain- 
tiff appeals. 

The  petitions  are  in  the  usual 
form,  settmg  forth  the  above  facts. 
In  response,  however,  to  a  motion  by 
the  defendant  in  each  case  to'  re- 
quire the  plaintiff  to  file  the  checks 
and  the  telegrams  referred  to,  the 
plaintiff  filed  the  original  check  in 
each  case,  and  further  stated  that 
neither  of  the  telegrams  was  in  its 
possession,  but  that  the  facts  with 
reference  thereto,  in  the  case  against 
the  Farmers'  National  Bank,  were 
as  follows: 

'The  telegram  dated  February  18, 
1917,  at  Selma,  Iowa,  and  addressed 
to  the  defendant,  was  sent  by  the 
plaintiff  in  regular  course  over  the 
Western  Union  telegraph  line  from 
Selma,  Iowa,  to  Madisonville,  Ken- 
tucky; that  there  is  no  telegraph 
ofBee  or  agent  in  Clay,  Kentucky, 
and  that  Madisonville,  in  Hopkins 
County,  is  the  nearest  office  for  the 
Western  Union  Telegraph  Company 
to  Clay,  Kentucky,  and  that  said 
message  sent  by  defendant  as  afore- 
said was  delivered  by  the  Western 
Union  Telegraph  Company  to  the 
Cumberland  Telephone  &  Telegraph 


Company  at  Madisonville  on  Feb- 
ruary 13,  1917,  in  the  usual  and 
regular  course  of  business.  The  said 
message  was  delivered  to  the  de- 
fendant on  said  date  by  the  operator 
of  the  Cumberland  Telegraph  &  Tel- 
ephone Company  at  Madisonville, 
telephoning  the  contents  thereof  to 
the  cashier  of  the  defendant,  and 
that  said  defendant  and  said  cashier 
could  have  procured  a  written  copy 
thereof  by  requesting  the  same. 

'That  immediately  after  receipt 
of  the  message  quoted  in  the  peti- 
tion from  plaintiff  to  defendant,  and 
on  the  same  day,  the  defendant, 
acting  by  and  through  its  cashier, 
telephoned  to  the  telegraph  company 
the  message  quoted  in  the  petition 
as  addressed  from  the  defendant  to 
plaintiff,  and  caused  the  same  to  be 
transmitted  in  regular  course  of 
business  to  the  defendant  (plaintiff) 
on  February  13,  1917,  which  date 
said  message  was  delivered  to  de- 
fendant (  plaintiff)  in  regular  course 
by  the  Western  Union  Telegraph 
Company,  and  was  and  is  in  writing, 
and  was  and  is  as  quoted  in  the  orig- 
inal petition." 

The  response  in  the  case  against 
the  Webster  County  Bank  was  the 
same  in  substance,  the  only  differ- 
ence being,  it  stated  that  the  mes- 
sage from  the  defendant  to  the 
plaintiff  was  telephoned  to  the  Pos- 
tal Telegraph  Company  at  Wheat- 
croft,  Kentucky,  and  by  it  was  de- 
livered to  the  Western  Union 
Telegraph  Company  at  Louisville, 
and  by  the  Western  Union  Tele- 
graph Company  to  the  plaintiff. 
By  agreement  it  wasf  ordered  that 
the  response  in  each  case  should  be 
taken  as  an  amended  petition,  and 
it  was  so  treated  by  the  demurrer. 
Upon  the  hearing  the  demurrers 
were  sustained;  and,  the  plaintiff 
declining  to  further  plead,  the  peti- . 
tion  in  each  case  was  dismissed. 
From  those  judgments  these  appeals 
are  prosecuted. 

The  circuit  court  was  of  the  opin- 
ion that  no  recovery  could  be  had 
because  there  was  a  written  accept- 
ance or  certification  of  the  checks, 
signed  by  the  defendants,  or  by  an 
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agent  of  the  defendants,  duly  au- 
thorized in  writiner,  as  required  by 
§  19  of  the  Kentucky  N^rotiable  In- 
struments Law  (Ey.  Stat.  §  S720b, 
subsec.  19).  It  was  not  contended 
that  the  acceptance  or  certi&ation 
of  the  check  could  not  have  been 
made  by  telegram;  but  as  tiie  tele- 
phone had  been  used  in  the  trans- 
mission of  the  message,  the  tele- 
graphic answers  thus  sent  by  the 
two  Kentucky  banks  could  not  be 
considered  as  writings  signed  by  the 
defendants.  This  means  either  that 
the  circuit  coint  was  of  opinion  that 
telegrams  are  not  to  be  treated  as 
writings  signed  by  the.  defendants, 
or  that  the  telegraphic  operators  at 
Madisonville  and  Wheatcroft  were 
agents  of  the  Kentucky  banks  in 
forwarding  the  messages,  and  that 
neither  of  them  had  been  authorized 
to  do  so  in  writing. 

Preliminary  to  a  discussion  of  the 
facts,  we  quote  here  for  convenience 
the  following  sections  of  the  Ken- 
tucky Negotiable  Instruments  Law, 
which  are  subsections  to  §  3720b  of 
the  Kentucky  Statutes: 

"Sec.  19.  The  signature  of  any 
party  may  be  made  'by  an  agent 
duly  authorized  in  writing." 

"Sec.  132,  The  acceptance  of  a 
tnll  is  the  signification  by  the  drawee 
of  his  assent  to  the  order  of  the 
drawer.  The  acceptance  must  be  in 
writing  and  signed  by  the  drawee. 
It  must  not  express  that  the  drawee 
will  perform  his  promise  by  any 
other  means  than  the  payment  of 
money." 

"See.  134.  Where  an  acceptance 
is  written  on  a  paper  other  than  the 
bill  itself,  it  does  not  bind  the  ac- 
ceptor except  in  favor  of  a  person 
to  whom  it  is  shown  and  who,  on  the 
faith  thereof,  receives  the  bill  lor 

"Sec.  186.  A  check  is  a  bill  of  ex- 
change drawn  on  a  bank  payable  on 
demand.  Except  as  herein  other- 
wise provided,  the  provisions  of  this 
act  applicable  to  a  bill  of  exchange 
payable  on  demand  apply  to  a 
check." 

"Sec.  187.  Where  a  check  is  cer- 
tified by  the  bank  on  which  it  is 


.  WEBSTKa  COUNTY  BANK.        1139 

tot  B.  W.  810.) 

drawn,  the  certification  is  equivalent 
to  an  acceptance." 

"Sec.  189.  A  check  of  itself  does 
not  operate  as  an  assignment  of  any 
part  of  the  funds  to  the  credit  of 
the  drawer  with  the  bank,  and  the 
bank  is  not  liable  to  the  holder,  un- 
less and  until  it  accepts  or  certifies 
the  check." 

It  will  be  observed  that  the  re- 
quirement that  the  acceptance  must 
be  in  writing,  signed  by  the  drawee, 
is  practically  the  same  as  that 
found  in  the  Statute  of  Frauds,  re- 
quiring that  the  contract,  or  some 
memorandum  of  it,  must  be  in  writ- 
ing, signed  by  the  part^  sought  to 
be  charged.  The  reason  in  each  case 
is  that  sound  policy  requires  some 
substantial  and  tangible  evidence  of 
the  contract,  and  more  reliable  in 
its  nature  than  the  cbeek- 
statonents  or  rec-  •oceptaaee— 
ollection  of  witness-  «•»•*'»•»• 
es.  It  is,  however,  well  estab- 
lished that  a  telegram  satisfies  the 
requir^nent  of  the  Statute  of 
Frauds.  20  Cyc.  255;  Ryan  v.  Unit- 
ed States,  136  U.  S.  68,  34  L.  ed. 
447,  10  Sup.  Ct.  Rep.  918;  Bibb  v. 
Allen,  149  U.  S.  481,  37  L.  ed.  819, 
13  Sup.  Ct.  Rep.  950;  Brewer  v. 
Horst  &  L.  Co.  127  Cal.  643,  50 
L.R.A.  240,  60  Pac.  418;  Leesley 
Bros.  V.  A.  Rebori  Fruit  Co.  162  Mo. 
App,  20?,  144  S.  W.  138.  This  rule 
is  sustained  by  both  reason  and  au- 
thority. 

In  Howley  v.  Whipple,  48  N.  H. 
487,  the  court  said:  "When  a  con- 
tract is  made  by  telegraph,  which 
must  be  in  writing  by  the  Statute  of 
Frauds,  if  the  parties  authorize 
their  agents,  either  in  writing  or  by 
parol,  to  make  a  proposition  on  one 
side,  and  the  other  party  accepts  it 
through  the  telegraph,  that  consti- 
tutes a  contract  in  writing  under 
the  Statute  of  Frauds,  because  each 
party  authorizes  his  agents,  the 
company,  or  the  company's  operator, 
to  write  for  him;  and  it  makes  no 
difference  whether  that  operator 
writes  the  offer  or  the  acceptance, 
in  the  presence  of  his  principal  and 
,  by  his  express  directi<»D,  with  a  steel 
pen  an  inch  long,  attached  to  an  or- 
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dinary  penholder,  or  whether  his 
I>en  be  a  copper  wire  a  thousand 
miles  long.  In  either  case  the 
thought  is  communicated  to  the 
paper  by  the  use  of  the  finger  rest- 
ing upon  the  pen ;  nor  does  it  make 
any  difference  that  in  one  case  com- 
mon record  ink  is  used,  while  in  the 
other  case  a  more  subtle  fluid, 
known  as  electricity,  performs  the 
same  office." 

See  also  note  in  110  Am.  St.  Bep. 
760. 

The  substance  of  the  amended  pe- 
titions being  that  the  defendant 
banks  had,  by  telephone,  delivered 
to  the  telegraph  companies  the  mes- 
sages transmitted  by  those  com- 
panies and  received  by  the  appellant, 
including,  of  course,  the  signatures 
of  the  respective  parties,  the  ques- 
tion arises,  Did  these  facts  consti- 
tute the  signing  of  a  written  accept- 
ance by  the  respective  Kentucky 
banks?  We  think  they  did.  The 
existence  of  a  tangible  written 
memorial,  which  is  the  main  reason 
for  requiring  a  writing,  would  seem 
to  be  satisfied  in  this  way  just  as 
fully  as  if  the  officers  of  the  defend- 
same-tei*-  ^^^  banks  had,  with 

phoned  their    own     hands, 

teievTM..  written  these  mes- 

sages; and  under  the  authorities 
above  quoted  they  certainly  had  the 
right  to  adopt  that  means  of  mak- 
ing the  written  communication. 

To  elucidate  the  subject,  let  us 
suppose  that  the  cashier  of  the 
Farmers'  National  Bank  had  written 
its  telegram  in  its  office  by  dictating 
it,  signature  and  all,  to  a  typist,  and 
that  the  telegram  thus  written  had 
been  delivered  to  the  telegraph  com- 
pany and  transmitted  by  it  to  the 
Iowa  bank.  Could  any  doubt  arise 
as  to  its  being  a  writing  signed  by 
the  bank,  although  the  operator  of 
the  typewriter  had  no  written  au- 
thority to  sign  the  name  of  the 
bank,  but  wrote  at  the  dictation  of 
the  cashier?  We  do  not  understand 
the  ai^ellees  to  so  contend. 

Or,  suppose  the  cashier  of  the 
Webster  County  Bank  had  called  a 
public  stenographer  and  dictated 
and  delivered  the  telegram  in  the 


same  way,  no  different  or  new  ques- 
tion would  be  presented,  since  the 
two  supposed  cases  are  practically 
identical  in  principle.  Furthermore, 
they  are  practically  identical  with 
the  transaction  that  actually  hap- 
pened in  the  cases  before  us,  since 
the  proper  officers  of  the  two  banks 
simply  called  the  telegraph  operator 
and  dictated  to  him  the  telegram, 
including  the  signature.  The  me- 
chanical means  of  makmg  and  sign- 
ing the  writing  are  not  important,  in 
view  of  subsection  190  of  the  Nego- 
tiable Instruments  Law,  providing 
that  "written"  includes  printed,  and 
"writing"  includes  print. 

In  Western  U.  Teleg.  Co.  v.  Corso, 
121  Ky.  328,  89  S.  W.  214,  11  Ann. 
Cas.  1066,  there  was  a  question  as 
to  whether  a  certain  deposition 
should  have  been  suppressed.  The 
language  of  the  opinion  states  the 
facte  and  the  reasons  for  the  ruling 
as  follows: 

"Afterwards,  on  February  4, 1904, 
for  the  first  time,  an  exception  was 
filed  asking  a  suppression  of  the 
deposition  on  the  ground  that  the 
deposition  was  not  written  either  by 
the  witness*  or  by  the  officer.  An 
affidavit  of  the  notary  was  furnished 
to  both  parties,  detailing  the  man- 
ner in  which  the  deposition  was  tak- 
en, and  these  affidavite  were  filed  on 
April  11, 1904,  which  shows  a  literal 
compliance  with  the  provisions  of 
our  Code  with  reference  to  the  tak- 
ing of  depositions  and  the  certificate 
of  the  officer  thereto,  except  that 
the  questions  and  answers  were 
writtoi  in  shorthand  by  the  notary's 
clerk,  in  the  presence  of  the  witness 
and  the  notery,  and  then  transcribed 
by  this  clerk. 

"It  is  contended  by  appellant  that 
this  is  an  infraction  of  §  682  of  the 
Civil  Code  of  Practice,  which  pro- 
vides that  the  officer's  certificate 
shall,  among  other  things,  show 
that  it  was  written  and  subscribed 
by  the  witness  in  the  officer's  pres- 
ence, or  was  written  by  the  officer  in 
the  presence  of  the  witness,  and 
read  to  and  subscribed  by  the  wit- 
ness in  the  presence  of  the  officer. 
The  purpose  of  this  provision  was 
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to  procure  an  authentic  statonent 
of  the  witness  under  oath,  and  also 
that  it  be  definitely  ascertained  to 
what  the  witness  has  made  oath, 
^nd  therefore  either  that  the  wit- 
ness himself  shall  write  the  deposi- 
tion or  that  the  officer  shall  write  it, 
and,  when  the  officer  writes  it,  to 
bring  it  directly  to  the  attention  of 
the  witness  after  it  is  written,  it 
must  be  read  over  to  and  subscribed 
by  him.  The  object  of  having  the 
officer  write  the  deposition  is  to  pre- 
vent the  substitution  of  false  depo- 
sitions or  the  coloring  of  answers  by 
having  them  written  by  parties  who 
are  interested  in  the  litigation.  It 
was  not  intended  by  the  Code  that 
the  officer  should  do  the  manual 
labor  of  writing  the  deposition.  The 
purpose  was  that  the  officer  should 
be  responsible  for  its  writing,  and 
that  he  in  person  should  supervise 
its  writing,  and  therefore  that  the 
writing  of  the  deposition  should  be 
his  act.  An  act  done  under  the  di- 
rection, in  the  presence  of,  and  under 
the  immediate  supervision  of,  an 
officer,  is  no  less  an  act  done  by  him 
because,  perchance,  he  employs  the 
labor  of  some  third  person.  The  in- 
tervening labor  does  not  lose  the 
personality  of  the  officer  under 
whose  direction  and  personal  super- 
vision it  is  done.  We  therefore  con- 
clude that  an  act  is  still  the  official 
act  of  the  officer,  though  not  per- 
sonally done  by  hrni,  if  it  is  done 
Tinder  his  direction  and  his  immedi- 
ate personal  supervision.  This  con- 
struction is  sustained  by  the  follow- 
ing cases  firom  other  states :  Tuthill 
Spring  Co.  v.  Smith,  90  Iowa,  331.  57 
N.  W.  853;  Crossgrove  v.  Him- 
melrich,  54  Pa.  203 ;  Read  v.  Randel, 
2  Harr.  (Del.)  501 ;  Stoddard  v.  Hill, 
38  S.  C.  885,  17  S.  E.  138 ;  Cushman 
V.  Wooster,  45  N.  H.  412." 

Again,  in  Lamaster  v.  Wilkerson, 
143  Ky.  226,  136  S.  W.  217,  the  va- 
lidity of  a  school  election  was  in- 
volved. Section  4481  of  the  Ken- 
tucky Statutes  required  that  notice 
of  the  election  should  be  signed  by 
the  trustees.  In  holding  that  notices 
bearing  the  printed  signatures  of 
the  trustees  were  sufficient,  the 
«ourt  said: 


WEBSTER  COUNTY  BANK. 
tos  a.  w.  810.) 


1141 


"Complaint  is  made  of  the  judg- 
ment on  two  {pounds:  First,  That 
the  posters  giving  notice  of  the  elec- 
tion were  not  signed  by  the  members 
of  the  board  of  trustees,  and  that 
their  names  appearing  thereto  were 
merely  printed  instead  of  being 
signed  in  their  own  handwriting; 
second,  that  the  clerk  and  one  of  the 
judges  of  the  election  were  not  au- 
thorized to  act  as  such,  because  they 
were  illegally  apiwinted  by  only  two 
of  the  five  members  of  the  board  of 
trustees.  For  the  foregoing  reasons 
it  is  argued  by  counsel  for  appellant 
that  the  election  was  void,  and 
therefore  the  bonds  are  invalid  and 
should  not  be  sold. 

"Neither  of  these  contentions  is 
sound.  As  to  the  first,  it  would  per- 
haps be  sufficient  to  say  that  the 
posters  giving  the  voters  of  the  dis- 
trict notice  of  the  time,  place,  and 
hours  of  the  election  were  doubtless 
printed  from  the  original  notice  or 
manuscript  prepared  by  the  trus- 
tees, to  which  each  of  them  will  be 
presumed,  in  the  absence  of  allega- 
tion and  proof  to  the  contrary,  to 
have  attached  his  official  signature. 
If  this  view  of  the  matter  should  be 
rejected,  there  is  still  the  presump- 
tion, altogether  reasonable  and  legal, 
that  the  trustees,  considering  the 
fact  that  it  is  admitted  they  caused 
the  notice  to  be  printed  and  posted, 
authorized  the  printing  of  their 
names  on  them  and  adopted  them  as 
their  signature.  In  either  case  there 
was  a  substantial  compliance  with 
the  statute  (Ky.  Stat.  §  4481)  which 
requires  that  the  election  notices  be 
signed  by  the  trustees. 

"In  legal  contemplation,  to  sign 
means  to  attach  a  name,  or  cause  it 
to  be  attached,  by  any  of  the  known 
methods  of  impressing  the  name  on 
paper  with  the  intention  of  signing 
it.    7  Words  &  Phrases,  6512. 

"In  86  Cyc.  448,  we  find  this  state- 
ment of  the  law  on  the  subject: 
'Signatures  adopted  by  persons  are 
sufficient  to  give  validity  to  instru- 
ments, even  though  typewritten  or 
printed.'  Herrick  v.  Morrill,  37 
Minn.  260,  5  Am.  St.  Rep.  841,  38  N. 
W.  849." 

From  these  authorities  we  are  of 
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opinion  that  the  telegrams  in  these 
cases  were  in  writing,  and  were 
signed  by  the  appellee  banks,  with- 
in the  meaning  of  the  requirement 
that  an  acceptance  must  be  in  writ- 
ing and  signed  by  the  drawee. 
■  But  appellees  insist  their  sigpa- 
tures  are  not  binding  upon  them  for 
the  reason  that  their  telegrams  were 
not  signed  by  their  respective  agents 
authorized  in  writing,  as  is  required 
by  §  19  of  the  Negotiable  Instru- 
ments Law,  above  quoted.  And  we 
are  advised  by  the  briefs  tbat  the 
circuit  court  rested  its  judgments 
upon  that  ground. 

The  requirement  that  the  author- 
ization of  the  agency  must  be  in 
writing  is  peculiar  to  the'  Kentucky 
Negotiable  Instrum^its  Law.  Ua- 
ually,  it  is  provided  in  similar 
laws  of  other  states  that  the  agency 
may  be  shown  as  in  other  cases. 

The  petitions  as  amended  do  not 
state  that  the  bank  cashiers  reduced 
their  telegrams  to  writing  and 
signed  them  before  sending  them 
over  the  telephone,  which  is  usually 
done  for  the  purposes  of  accuracy 
and  retaining  a  copy;  they  merely 
allege  that  the  cashiers  telephoned 
their  telegrams  to  the  telegraph 
company,  addressed  to  the  plaintiff, 
and  caused  them  to  be  transmitted 
and  delivered  to  the  plaintiff,  in  the 
usual  and  regular  course  of  business.. 

The  defense  relied  upon  assumes 
that  the  telegraphic  operator  at 
Madisonville  was  the  agent  of  de- 
fendant bank  when  he  signed  the 
bank's  name  to  the  telegram  to 
plaintiff,  and,  having  no  written 
authority  to  do  so,  his  act  did  not 
bind  the  bank. 

There  are  some  cases  holding  that 
where  messages  are  received  over  a 
telephone,  or  orally,  by  a  telegraph 
company  for  transmission,  the  oper- 
ator receiving  the  message  is  the 
agent  of  the  sender  of  the  message. 
Most,. if  not  all,  of  the  cases  of  this 
class  are  suits  against  the  company 
for  negligence  in  handling  the  mes- 
sage, in  which  it  interpos^  its  rules, 
limiting  the  recovery. 

Upon  the  authority  of  two  Ala- 
bama cases  and  several  Texas  cases, 


Cyc.  formulates  the  following  rule: 
"Where  the  message  is  written  on 
the  blank  by  one  of  the  company's 
messengers  or  operators,  at  the  dic- 
tation and  request  of  the  sender,  the 
messenger  or  operator  is,  for  this 
purpose,  the  sender's  agent,  and  the 
latter  is  bound  by  the  stipulations 
as  though  he  had  written  the  mes- 
sage himself;  and  in  such  cases  it 
is  not  material,  in  the  absence  of 
fraud  or  misrepresentation,  that  the 
sender  did  not  read  such  stipula- 
tions, or  even  that  he  was  unable  to 
read  or  write,  or  did  not  know  of  the 
existence  of  such  stipulations."  37 
Cyc.  1694. 

The  same  work  further  says:  "If 
a  telegraph  company  accepts  for 
transmission  a  message  offered  to  it 
over  a  telephone,  and  the  operator, 
without  the  knowledge  or  direction 
of  the  sender,  writes  the  message 
upon  one  of  the  company's  blanks, 
the  sender  will  not  ordinarily  be 
bound  by  the  stipulations  contained 
thereon,  particularly  where  he  did 
not  know  o£  such  stipulations  or  in- 
tend or  expect  the  message  to  be 
written  upon  such  blank."    Id.  1695. 

But  if  the  operator  is  the  sender's 
agent  in  one  case,  he  would  aeon  to 
be  equally  so  in  the  other. 

We  think,  however,  that  the  best- 
considered  cases  are  to  the  effect 
that  where  telegrams  are  given  by 
telephone,  or  orally,  the  operator,  so 
long  as  he  is  attending  to  the  usual 
business  of  the  company,  is  the 
agent  or  servant  of  his  company. 

In  Shawnee  Mill.  Co.  v.  Postal 
Teleg.-Cable  Co.  101  Kan.  307, 
L.R.A.1917F,  844,  166  Pac.  493,  it 
was  held  that  where  a  telegraphic 
message  is  dictated  over  a  telephone, 
and  is  thus  received  by  a  telegraph 
company  for  transmission,  it  will  be 
considered  as  if  it  were  written  on 
the  ordinary  blank  forms  furnished 
by  the  company,  and  its  liability  for 
an  error  in  transmission  is  neither 
greater,  nor  less,  nor  different,  than 
if  the  message  had  been  delivered  in 
the  usual  and  more  formal  modes  of 
sending  telegrams.  If  it  is  the  cus- 
tomary way  of  doing  business  to  re-> 
ceive  telegrams  over  the  telephone. 
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what  reason  can  there  be  for  trans- 
ferring the  operator  from  a  servant 
of  his  company  into  a  servant  or 
agent  of  a  man  who  neither  controls 
him  nor  pays  him  his  salary? 

In  Garland  v.  Western  U.  Teleg. 
Co.  118  Mich.  369,  43  L.R.A.  280,  74 
Ahi.  St.  Rep.  394, 76  N.  W.  762,  Car- 
land,  residing  at  Corunna,  Michigan, 
called  the  office  of  the  appellee  at 
that  place,  by  telephone,  and  dictated 
to  the  agent  or  operator  a  telegram 
to  G.  W.  Wylie  Company,  at  Chicago. 
Young,  the  company's  operator,  neg- 
ligently failed  to  send  the  message, 
and  when  sued  for  damages,-  the 
company  answered  that  Carland  had 
made  Young  his  agent  to  write  and 
send  the  telegram,  and  was  there- 
fore bound  by  the  conditions  of  the 
contract,  limiting  the  company's  lia- 
bility. In  overruling  that  contention 
the  court  said:  "It  is  contended  that 
the  contract  to  send  the  message  was 
subject  to  the  conditions  which  the 
defendant  usually  imposes  upon  its 
patrons;  that  Young  was,  by  the 
plaintiff,  made  his  agent  to  write 
the  telegram  upon  the  blank  contain- 
ing the  conditions;  and  that  receiv- 
ing a  mfessage  upon  any  other  terms 
than  such  conditions  would  be  out- 
side of  the  scope  of  Young's  author- 
ity. Young,  being  the  person  in 
charge  of  the  defendant's  business, 
and  authorized  to  receive  telegrams, 
was  acting  within  the  general  scope 
of  his  authority  in  so  doing,  and  the 
plaintiff  was  not  bound,  at  his  peril, 
to  ascertain  the  secret  instructions 
that  the  defendant  had  given  in  re- 
lation thereto.  .  .  .  Should  it  be 
said  that  Young,  in  receiving  by  tel- 
ephone, and  writing  such  mesKsage, 
was  the  agent  of  the  plaintiff?  We 
are  cited  to  several  cases  holding 
that  the  operator  is  such  agent, 
under  somewhat  similar  circum- 
stances." 

Then,  after  reviewing  the  older 
Texas  cases  of  Western  IJ.' Teleg.  Co. 
V.  Edsall,  63  Tex.  677 ;  Western  U. 
Teleg.  Co.  v.  Foster,  64  Tex.  220,  53 
Am.  Rep.  754,  and  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Geer,  5  Tex.  Civ.  App.  849, 
24  S.  W.  86,  seeming  to  sustain  a 
contrary  doctrine,  the  court  said: 
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"It  seems  to  us  that  in  the  cases 
cited  the  Texas  court  went  too  far, 
if  it  took  judicial  notice  that  the 
scope  of  the  agent's  authority  did 
not  permit  him  to  write  messages 
for  those  desiring  to  send  them,  who, 
from  infirmity,  were  incapacitated 

•from  writing  the  same,  or  were, 
from  ignorance,  unable  to  do  so. 
The  law  does  not  forbid  such  author- 

•  ity,  nor  does  it  make  it  the  duty  of 
the  sender  to  write  the  message.  If 
the  rules  of  the  company  forbade  it, 
there  is  nothing  in  the  case  to  show 
that  the  fact  was  brought  home  to 
the  knowledge  of  the  patron,  and  the 
rule  would  have  no  greater  force 
than  any  other  of  which  he  was  ig- 
norant. We  cannot  conclude,  in  the 
absence  of  proof,  that  the  telegraph 
companies  expect  their  operators  to 
turn  away  pata*ons  who  cannot  write, 
or  that  they  keep  telephones  in  the 
office,  but  do  not  permit  their  use  in 
their  business  by  their  patrons  who 
send  and  receive  messages.  And  we 
are  of  the  opinion  that  such  use 
should  not  be  altogether  at  the  peril 
of  the  patron,  or  that  he  should  suf- 
fer for  mistakes  made  at  either  end 
of  the  line,  merely  because  such  are 
the  instructions  to  the  operator,  or 
made  the  subject  of  a  rule  of  which 
the  patron  has  no  knowledge.  It 
would  seem  more  reasonable  to  hold 
such  acts  to  be  within  the  general 
scope  of  his  authority,  or,  at  least, 
hold  it  to  be  a  question  for  a  jury. 
There  is  sufficient  justification  for 
the  decision  in  the  Edsall  Case 
without  invoking  such  a  rule,  for  the 
sender  signed  the  message  upon  the 
blank,  thus  making  it  his  own,  under 
the  current  weight  of  authority  that 
so  holds,  although  the  conditions  be 
not  read.  25  Am.  &  Eng.  Enc.  Law, 
805,  and  cases  cited  in  note  1.  So, 
in  the  case  of  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Geer,  supra,  the  message  was 
written  upon  the  blahk  by  request. 
The  Foster  Case,  64  Tex.  220,  53 
Am.  Rep.  754,  more  nearly  sustains 
defendant's  contentions.  We  are 
cited  to  no  authorities  in  support  of 
the  Texas  cases.  We  are  of  the  opin- 
ion, therefore,  that  the  court  com- 
mitted no  error  in  holding  that  Mr. 
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Young  acted  as  agent  for  the  defend- 
ant, under  the  proofs  contained  in 
the  record,  and  might  properly 
have  instructed  the  jury  that  he 
was  not  shown  to  have  acted  as 
agent  for  the  plaintiff." 

In  Bowie  v.  Western  U.  Tdeg.  Co. 
78  S.  C.  424,  59  S.  E.  65,  where-  a 
message  was  sent  to  the  company 
by  telephone,  the  company  relied  on 
the  stipulation  in  its  message  blank 
to  excuse  it  for  liability  for  any  mis- 
take in  transmission.  In  discussing 
the  liability  of  the  company  in  that 
case,  the  court  said :  "There  was  no 
evidence  that  the  sender  assented  to 
the  stipulation,  or  knew  it  was  writ- 
ten on  the  company's  blank,  or  that 
he  intended  or  expected  the  message 
to  be  written  on  the  blank.  In  the 
absence  of  such  evidence,  we  can  see 
no  ground  whatever  for  the  com- 
pany to  say  a  delivery  and  accept- 
ance over  a  telephone  kept  in  its  of- 
fice was  not  a  proper  delivery.  Cer- 
tainly the  defendant  has  no  right  to 
complain,  when  the  circuit  judge,  as- 
suming that  there  might  be  some 
evidence  bringing  the  stipulation 
home  to  the  sender,  in  response  to 
the  defendant's  request,  charged,  if 
the  regulation  on  the  message  blank 
was  reasonable  and  brought  to  the 
knowledge  of  the  sender,  he  would 
be  bound  by  it,  and  the  company 
would  incur  no  liability  in  reference 
to  the  telegram  until  it  had  been 
presented  and  accepted  at  one  of  its 
transmitting  offices,  unless  the  com- 
pany had  seen  fit  to  waive  the  reg- 
ulations by  inviting  or  encouraging 
the  sender  or  the  public  to  deliver  to 
it  messages  in  some  other  way." 

In  Mims  v.  Western  U.  Teleg.  Co. 
82  S.  C.  247,  64  S.  E.  236,  it  was 
held,  under  evidence  that  the  sender 
of  a  message  dictated  it  to  a  girl, 
who  wrote  it  down  and  read  it  to  the 
company's  agent,  there  being  no  evi- 
dence that  the  sender  had  any  no- 
tice or  knowledge  of  the  regulations 
on  the  back  of  the  blank  messages, 
and  there  being  uncontradicted  evi- 
dence that  the  girl  had  no  notice  or 
knowledge  thereof,  that  the  agent 
of  the  company  who  took  the  mes- 
sage from  the  girl  was,  in  that  act. 


the  agent  of  the  company,  and  not 
of  the  sender  as  stipulated  on  the 
message  blanks. 

Again,  in  Western  U.  Teleg.  Co. 
V.  Todd,  —  Ind.  App.  — •,  58  N.  E. 
- 194,  Chapman  wrote  out  a  telegram 
and  dictated  it  to  the  telegraph  com- 
pany over  the  telephone,  and  in  its 
transmission  it  was  so  materially 
.  altered  in  the  address  that  it  could 
not  be  delivered.  By  way  of  defense 
the  company  answered  that  in  writ- 
ing the  message  the  operator  was 
the  agent  of  Chapman,  and  that  any 
mistake  made  by  the  operator  was 
the  mistake  of  Chapman,  for  which 
the  company  was  not  liable. 

In  deciding  that  point  against  the 
company,  the  court  said:  "It  may, 
perhaps,  be  true  that  the  servant  of 
the  telegraph  company,  as  to  a  mat- 
ter not  within  the  authority  con- 
ferred on  him,  expressly  or  impli- 
edly, by  the  company,  can  be  for  the 
tune,  in  a  particular  act,  the  agent 
of  a  sender  of  a  message.  The  or- 
dinary duty  of  a  clerk  or  employee 
who  is  held  out  to  the  public  as  a 
receiver  of  messages  at  the  trans- 
mitting office,  and  who  has  not  ex- 
press authority  to  do  more/  cannot 
bind  the  company  as  its  servant  out- 
side of  such  apparent  duty,  and  be- 
yond the  scope  of  his  emplosrment. 
But  where  the  company,  in  receiv- 
ing a  message  orally  by  telephone, 
is  pursuing  a  custom  of  so  accepting 
patronage  from  the  sender  and  oth- 
ers, we  cannot  agree  that  the  com- 
pany, so  carrying  on  its  business  for 
its  own  convenience  and  profit,  may 
thereby  relieve  itself  from  the  obli- 
gation to  exercise  the  skill  and  dil- 
igence which  such  a  method  de- 
mands. If  such  be  a  customary 
method  of  receiving  messages,  it 
cannot  be  claimed  that  a  message  so 
received  and  transmitted  over  the 
wires  for  the  usual  hire  was  not  re- 
ceived by  the  company,  or  that,  in 
the  act  of  receiving  and  wriiiing 
down  the  message,  the  company's 
employee  was  acting  as  the  servant 
of  the  sender." 

In  Markley  v.  Western  U.  Teleg. 
Co.  159  Iowa,  557,  141  N.  W.  443,  a 
case  involving  the  liability  of  a  tiel- 
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egraph  company  for  the  neerligence 
of  its  operator  in  receiving  a  mes- 
sage over  a  telephone,  the  court,  in 
holding  the  operator  to  be  the  agent 
of  the  company,  said :  "The  defend- 
ant is  not  bound  to  ke^  a  telephone 
in  its  office,  over  which  messages 
may  be  sent  to  it  to  be  forwarded. 
If  it  does  so,  it  must  be  held  to  the 
exercise  of  reasonable  care  in  thus 
receiving  messages.  It  had  the 
right  to  require  all  tendered  mes- 
sages to  be  in  writing,  and  to  make 
such  reasonable  rules  as  might  be 
necessary  for  its  own  protection  and 
for  the  accurate  care  of  its  business ; 
but,  in  the  absence  of  any  showing 
that  there  were  such  rules,  which 
were  known  to  the  sender  of  the 
message,  it  must  be  presumed  that 
the  use  of  the  telephone  was  a 
means  permitted  by  it  to  be  em- 
ployed in  receiving  messages  for 
forwarding.  So  permitting  it,  if 
there  was  negligence  on  the  part  of 
its  agent  in  receiving  the  message, 
such  would  be  the  negligence  of  tiie 
defendant." 

To  the  same  "effect,  see  Western 
U.  Teleg.  Co.  v.  Powell.  94  Va.  268, 
26  S.  E.  828;  Will  v.  Postal  Teleg- 
Cable  Co.  3  App.  Div.  22,  37  N.  Y. 
Supp.  933.  See  also  Western  U. 
Teleg.  Co.  v.  Stevenson,  128  Pa.  442, 

5  L.R.A.  515,  15  Am.  St.  Rep.  687, 
18  Atl.  441. 

So  far  as  we  have  been  able  to 
learn,  the  courts  of  Alabama,  liilary- 
lalid,  and  Texas  are  the  only  tribu- 
nals announcing  a  contrary  arule,  and 
some  of  those  cases  can  be  distin- 
guished and  shown  not  to  be  in  real 
opposition,  particularly  the  later 
cases  from  Texas.  See  Western  U. 
Teleg.  Co.  v.  Uvalde  Nat.  Bank,  — 
Tex.  Civ.  App.  — ,  72  S.  W.  232; 
Gore  V.  Western  U.  Teleg.  Co.  — 
.Tex.  Civ.  App.  — ,  124  S.  W.  977; 
Western  U.  Teleg.  Co.  v.  Douglas, 
104  Tex.  66, 133  S.  W.  877;  Western 
U.  Teleg.  Co.  v.  Parham,  —  Tex.  Civ. 
App.  — ,  152  S.  W.  819;  Texas  Teleg. 

6  Teleph.  Co.  v.  Seiders,  9  Tex.  Civ. 
App.  431,  29  S.  W.  258. 

The  result,  according  to  the 
weight  of  the  authorities,  is  that, 
where  a  telegraph  company  is  accus- 


tomed to  receive  messages  by  tel- 
ephone   for    trans- 
mission    by     tele-  r-l-*'*?*.-""* 

i_         J.1  A    affent— tele- 
graph,      the       agent   arr^pli    nvent- 

receiving  the  mes-  ;^\V««.  *° 
sage  will  not  be  re- 
garded as  the  agent  of  the  sender.. 
56  L,E.A.  745,  note. 

This  conclusion  is  in  harmony 
with  the  acts  and  intentions  of  th& 
jiarties.  Appellant  did  not  under- 
stand it  was  dealing  with  appellees 
through  an  agent.  If  an  agency  ex- 
isted, it  was  hidden  from  the  Selma 
Bank.  No  one  claimed  to  be  so- 
acting  at  the  time.  Neither  the 
operator,  the  telegraph  company^ 
nor  the  defendants  are  claim- 
ing, by  any  pleading  in  these 
cases,  that  the  operator  was  the 
agent  of  the  Kentucky  banks;  it 
is  so  urged  only  in  argument,  and 
we  are  asked  to  so  hold  as  a  matter 
of  law,  regardless  of  the  manner  in 
which  business  of  this  character  is 
usually  conducted.  But,  as  was  said 
in  the  Shawnee  Mill.  Co.  Case,  101 
Kan.  307,  L.R.A.1917F,  844,  166 
Pac.  493,  a  message  dictated  to  the 
operator  over  the  telephone  must 
necessarily,  in  this  busy  and  practi- 
cal age,  be  treated  as  if  it  were  writ- 
ten on  the  ordinary  blank  and  re- 
ceived and  transmitted  in  the  ordi- 
nary way — neither  more  nor  less. 

So  we  get  back  to  the  original 
proposition  that  this  is  the  usual 
case  of  sending  a  telegram,  without 
any  supervening  question  of  agen- 
cy; and,  as  heretofore  seen,  tel- 
egrams constitute  a  writing  suffi- 
cient to  satisfy  the  statute.  Our 
conclusion  is  that  the  operators  at 
Madisonville  and  Wheatcroft  were 
not  the  agents  of  the  defendants; 
and  the  question  of  agency  being 
eliminated,  we  do  not  understand 
that  the  Kentucky  banks  deny  their 
liability. 

We  have  been  referred  to  §  482  of 
the  Kentucky  Statutes,  requiring 
the  authority  of  an  agent  to  bind  an- 
other as  surety  to  be  in  writing  and 
signed  by  the  principal,  and  the  de- 
cisions thereunder,  as  sustaining,  in 
principle  at  least,  the  judgment  of 
the  circuit  court.    But,  as  we  have 
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seen,  there  being  no  agency  here, 
those  decisions  are  not  applicable. 

Neither  are  we  impressed  by  the 
substance  of  the  argument  that, 
since  the  appellant  inquired  if  the 
Webster  County  Bank  would  pay 
Townsend's  checks  "up  to  $2,000," 
and  having  agreed  to  pay  Town- 
send's check  "for  $2,000,"  the  check 
presented  for  $1,957.50  was  either  a 
different  check  from  the  one  accept- 
ed, or,  if  the  same,  there  was  a  ma- 
t^ial  alteration  of  the  sum  payable, 
so  as  to  avoid  the  acceptance.  The 
effect  of  the  telegraphic  correspond- 
ence was  that  the  Selma  Savings 
Bank  would  present  a  check,  possi- 
bly for  as  much  as  $2,000,  but  not 

Cbeck-  **>'  ^i**'®  *^*^  *^* 

•eeeptajBo*-  amonnt,  and  that 
^.rtanoe.  ^j^^  WcbsteT  County 

Bank  would  pay  the  check  for  what- 
ever sum  it  might  be  drawn,  provid- 
ed it  did  not  exceed  $2,000. 

In  First  Nat.  Bank  v.  First  Nat. 
Bank  (D.  C.)  210  Fed.  542,  the  in- 
quiry was:  "Will  you  pay  Werner 
Company  checks  fifty-nine  hundred 
odd  dollars?  Answer:  First  Na- 
tional Bank."  The  answer  reads  as 
follows:  "Answering  yours.  For- 
ward your  checks.  They  will  un- 
doubtedly be  taken  care  of  by  the 
company  when  presented."  The 
check  was  drawn  for  $5,921. 


In  answer  to  the  contention  that 
the  answer  did  not  constitute  an  ac- 
ceptance for  $5,921,  the  court  said: 
"The  question  formulated  in  plain- 
tiff's telegram  called  for  a  plain, 
simple  answer.  All  the  defendant 
had  to  do  was  to  make  such  an  an- 
swer. It  had  it  in  its  power,  and  it 
was  the  duty  in  fair  dealing,  to  put 
the  question  beyond  all  possibility  of 
doubt.  Being  presumed  to  know 
this,  the  defendant  wired,  Torward 
your  checks.'  Whatever  the  tele- 
gram said  in  reference  to  the  sol- 
vency of  the  company  was  not  in  di- 
rect answer  to  the  telegram,  as  the 
telegram  inquired  whether  or  not 
the  checks  would  be  paid,  not  wheth- 
er or  not  the  Werner  Company  was 
solvent." 

See  also  Garrettson  v.  North 
Atchison  Bank  (C.  C.)  47  Fed.  869; 
North  Atchison  Bank  v.  Garrettson, 
2  C.  C.  A.  145,  4  U.  S.  App.  557,  51 
Fed.  168;  Scudder  v.  Uniwi  Nat. 
Bank,  91  U.  S.  406,  23  L.  ed.  245; 
Henrietta  Nat.  Bank  v.  State  Nat. 
Bank,  80  Tex.  648,  26  Am.  St.  Rep. 
773,  16  S.  W.  321 ;  ElUott  v.  First 
Nat.  Bank,  105  Tex.  547,  152  S.  W. 
808. 

The  judgment  in  each  case  is  re- 
versed, with  instructions  to  overrule 
the  demurrer  to  the  petition,  and  for 
further  proceedings  not  inconsist- 
ent with  this  opinion. 


ANNOTATION. 
Acceptance  of  checks  by  telegraph  or  telephono. 


I.  Acceptance  by  telephone,  1146. 
11.  Acceptance  by  telegraph: 

1.  In  general,  1147. 

2.  As    dependent    upon    language, 

1147. 

/.  Acceptance  by  t^ephone. 
In  the  absence  of  a  statute  requir- 
ing a  written  acceptance  of  a  check 
an  oral  acceptance  is  good.  5  R.  C.  L. 
p.  617,  §  639.  But  if,  at  the  time  of 
such  acceptance,  the  bank  has  no 
funds  of  the  drawer  on  deposit,  the  ac- 
ceptance is  within  the  Statute  of 
Frauds  as  an  agreement  to  pay  the 
debt  of  another,  and  is  not  valid.  5 
R.  C.  L.  p.  518.  §  39. 


In  accordance  with  this  general 
rule,  an  acceptance  in  a  telephone  con~ 
versation  has  been  sustained.  Leach 
V.  Hill  (1898)  106  Iowa,  171,  76  N.  W. 
667.  In  First  Nat.  Bank  v.  San  Juan 
State  Bank  (1916)  —  Tex.  Civ,  App. 
— ,  189  S.  W.  746,  a  bank  upon  which 
a  check  was  drawn  was  held  liable 
thereon,  upon  its  oral  statement  over 
the  telephone,  in  answer  to  an  inquiry 
in  regard  to  the  check,  that  the  check 
was  good,  and  that  the  bank  would 
pay  it.  The  court  does  not  speak  of 
this  as  an  acceptance,  but  states  that 
it  was  an  unconditional  promise  on  the 
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part  of  the  drawee  bank  to  pay  the 
check. 

In  Leaeh  v.  Hill  (Iowa)  supra,  in  a 
telephone  conversation,  in  which  in- 
quiiy  was  made  of  the  drawee  bank  as 
to  whether  any  and  all  checks  there- 
after drawn  by  a  certain  person  would 
be  paid,  the  bank  replied :  "It  will  be  all 
O.  E.  to  cash  checks  from  C.  E.  Sisson 
to  the  amount  of  stock  he  gets."  This 
was  held  to  be  an  acceptance  of  a 
check  subsequently  drawn,  although 
the  drawer  had  no  funds  in  the  bank, 
but  had  an  arrangement  :nrith  another 
depositor  of  the  bank,  who  had  funds, 
that  the  check  was  to  be  paid  out  of 
such  funds.  The  court  recognizes  the 
rule  that  a  verbal  acceptance  of  an 
order  is  valid  and  enforceable,  only 
where  the  drawee  has  funds  of  the 
drawer  in  his  hands,  so  that  by  pay- 
ment of  the  order  he  satisfies  his  own 
debt,  but  it  is  held  in  this  case  that 
the  check  was,  in  effect,  an  order  by 
•the  depositor  who  had  funds. 

The  Negotiable  Instruments  Law  re- 
quires an  acceptance  to  be  in  writing. 
Under  this  law,  a  telephone  conversa- 
tion is  insufficient  as  an  acceptance. 
Van  Buskirk  t.  SUte  Bank  (1905)  35 
Colo.  142,  117  Am.  St.  Rep.  182,  88 
Pac.  778;  Rambo  v.  First  State  Bank 
(1912)  88  Kan.  257,  liZS  Pac.  182;  Su- 
perior Nat  Bank  t.  National  Bank 
J1916)  99  Neb.  838, 157  N.  W.  1028. 

A  parol  acceptance  of  a  check  in  a 
telephone  conversation  has  been  held 
not  good,  although  the  statute  requir- 
ing written  acceptance  related  simply 
to  bills  of  exchange,  the  court  stating 
that,  whether  a  bank  check  is  within 
the  letter  of  the  statute  or  not,  it  is 
certainly  within  its  policy.  Bank  of 
Sprins^eld  v.  First  Nat.  Bank  (1888) 
80  Mo.  App.  271.  The  representation 
by  the  drawee  bank  was  merely  that  the 
check  was  good,  and  the  decision  is 
based  in  part  upon  the  theory  that  this 
did  not  amount  to  a  certification  or  ac- 
ceptance of  the  check. 

XI.  AioeepUmae  by  telegraph. 
1.  In  general. 
•A  valid  acceptance  may  be  made  by 
telegram*.     Re  Armstrong    (1890)   41 
Fed.  381;  Garrettson  v.  North  Atchi- 
son Bank  (1891)  47  Fed.  867. 


That  a  valid  acceptance  may  be 
made  by  a  telegram  is  true  under  stat- 
utes requiring  an  acceptance  to  be  in 
writing,  signed  by  the  drawee.  Iowa 
State  Sav.  Bank  v.  City  Nat  Bank 
(1918)  —  Iowa,  — ,  L.R-A-1918F,  169, 
168  N.  W.  148;  Garrettson  v.  North 
Atchison  Bank  (1889)  7  L.RA.  428,  89 
Fed.  163.  And  this  held  true  in  the 
reported  case  (Selma  Sav.  Bank  v. 
Websteb  County  Bank,  ante,  1136), 
although  the  telegram  was  telephoned 
by  the  drawee  bank  to  the  telegraph 
company. 

That  an  acceptance  may  be  made  by 
telegram  was  recognized  without  dis- 
pute in  First  Nat.  Bank  v.  Commercial 
Sav.  Bank  (1906)  74  Kan.  606,  8  L.R.A. 
(N.S.)  1148,  118  Am.  St  Rep.  340,  87 
Pac.  746,  11  Ann.  Cas.  281;  and  this, 
of  course,  is  assumed  in  the  cases  sub- 
sequently cited,  which  consider  wheth- 
er a  contract  of  acceptance  was  made 
out  by  Uie  telegram  in  question,  es- 
pecially those  that  hold  tiiat  such  a 
contract  was  made  out. 

In  Iowa  State  Sav.  Bank  v.  City  Nat. 
Bank  (Iowa)  supra,  a  telegram  to  the 
effect  that  "we  will  pay  check  for  tea 
hundred  thirty-five  dollars,  signed  Lon 
Fraseur,"  sent  in  reply  to  a  telegram 
asking:  "Will  you  pay  check  for  ten 
hundred  thirty-five  dollars  signed  Lon 
Fraseur  for  cattle?"  was  held  to  be 
an  acceptance  of  the  check. 

9.  Aa  dependent  upon  Itmguage. 

The  question,  in  most  cases  in  which 
a  telegram  is  urged  as  an  acceptance 
is  not  whether  a  valid  acceptance  may 
be  made  by  a  telegram,  but  whether 
the  language  used  evidences  a  con- 
tract of  acceptance.  Whether  or  not 
there  is  an  acceptance  depends  upon 
the  facts  of  the  particular  case.  Some 
general  observations  have  been  made 
by  the  courts  upon  this  question.  It 
has  been  stated  that  one  relying  on  a 
telegram  as  an  acceptance  shorld  see 
to  it  that  the  language  used  will  at 
least  fairly  bear  the  meaning.  Myers 
v.  Union  Nat  Bank  (1888)  27  ML  App. 
254,  afiirmed  in  (1889)  128  111.  478,  21 
N.  E.  580.  And  the  supreme  court  of 
Kansas,  in  speaking  of  a  claimed  con- 
tract of  acceptance  arising  from  tele- 
grams, states  that  "anyone  claiming 
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to  be  the  beneficiary  of  a  contract  of 
this  kind,  independent  of  and  collater^ 
al  to  the  cheek,  must  clearly  show  that 
the  bank  intended  to  make  it.  Nei- 
ther law  nor  custom  binds  parties  to 
the  use  of  any  set  formula  in  arrang- 
ing an  acceptance.  They  may  choose 
their  own  words.  Brevity  is  not  sim- 
ply allowable,  it  is  commendable;  but 
in  all  cases  there  must  be  no  doubt 
that  an  absolute  promise  to  pay  was 
made.  If  the  transaction  involved  two 
writings,  a  proposition  and  a  response, 
they  should  be  construed  together." 
First  Nat.  Bank  v.  Commercial  Sav. 
Bank  (1906)  74  Kan.  606,  8  L.R.A. 
(N.S.)  1148,  118  Am.  St.  Rep.  340.  87 
Pac.  746,  11  Ann.  Cas.  281. 

In  Henrietta  Nat.  Bank  v.  State  Nat. 
Bank  (1891)  80  Tex.  648,  26  Am.  St. 
Rep.  773,  16  S.  W.  821.  an  action  was 
brought  not  upon  an  alleged  accept- 
ance, but  for  the  breach  of  promise  to 
pay  the  check,  and  such  an  action  was 
held  sustainable  against  the  bank, 
which,  in  answer  to  a  telegraphic  in- 
quiry as  to  whether  it  would  pay  the 
certain  check  on  presentation,  replied 
by  telegram :  "Yes ;  will  pay  the  Ikard 
check,"  where,  upon  the  receipt  of 
this  telegram,  the  bank  making  the  in- 
quiry discounted  the  paper  and  the 
holder  transferred  it  to  such  bank. 

In  the  following  cases  there  was 
held  to  be  an  acceptance: 

A  telegram  sent  by  a  bank  which 
held  a  special  deposit  for  the  purpose 
of  paying  a  certain  check,  in  answer  to 
an  inquiry  by  another  bank,  which 
was  about  to  discount  such  check,  as 
to  whether  the  bank  would  pay  it,  stat- 
ing that  "D.  T.  Elliott  has  deposited 
with  us  $1,790  to  pay  check  drawn  by 
D.  S.  Elliott,  in  favor  of  0.  H.  Kilpat- 
rick,"  amounts  to  an  acceptance  of  the 
check,  where  the  bank  to  which  it  was 
sent,  in  reliance  thereon,  discounted 
the  check.  Elliott  v.  First  Nat.  Bank 
(1913)  106  Tex.  647,  152  S.  W.  808. 
The  court  further  states  that,  if  the 
telegram  be  not  regarded  as  a  techni- 
cal acceptance,  at  all  events  it  amounts 
practically  to  a  letter  of  credit  against 
the  check  of  such  a  description,  and 
one,  who,  for  value,  takes  the  check 
upon  the  faith  of  it,  is  entitled  to  en- 


force the  liability  that  it  imports,  as  a 
promise  to  pay  the  check. 

In  Farmers'  &  M.  Nat.  Bank  v.  Eliza- 
bethtown  Nat.  Bank  (1906)  30  Pa. 
Super.  Ct.  271,  a  drawee  bank  which, 
in  answer  to  a  telegraphic  inquiry  as 
to  whether  it  would  pay  a  certain 
check,  telegraphed  in  reply,  "Will  pay 
.  .  .  checks,  |900,"  was  held  liable 
to  the  inquiring  bank,  which  cashed 
the  check. 

A  telegram  sent  by  the  drawee  bank 
to  the  effect  that  it  "will  pay  Fidelity 
Nat.  Bank  draft  for  $15,000  at  sight,"^ 
sent  in  answer  to  an  inquiry  by  an- 
other bank,  to  which  the  draft  is  of- 
fered for  deposit  in  cash,  whether  the 
drawee  bank  will  pay  the  draft  in 
question,  is  a  valid  acceptance  of  the 
draft.  Re  Armstrong  (1890)  41  Fed. 
381. 

A  telegram  stating  that  "Tate  i» 
good.  Send  on  your  papers,"  sent  by 
a  bank  in  reply  to  an  inquiry  as  to- 
whether  or  not  it  would  pay  such  per- 
son's cheek  for  a  certain  amount,  con- 
stitutes a  written  acceptance  of  such 
check  which  will  render  the  bank  lia- 
ble for  its  amount  to  a  holder  thereof, 
who  was  shown  the  telegram,  and  took 
the  check  for  valu^e  in  reliance  Uiere- 
on.  Garretteon  v.  North  Atchison 
Bank  (1889)  7  L.RJL  428,  89  Fed.  163,. 
followed  on  second  appeal  in  (1891> 
47  Fed.  867,  which  is  affirmed  in 
(1892)  2  C.  C.  A.  146,  4  U.  S.  App.  667^ 
61  Fed.  168. 

A  telegram  sent  by  the  drawee  bank, 
in  answer  to  an  inquiry  as  to  whether 
it  would  pay  certain  checks,  stating: 
"Forward  your  checks.  They  will  un- 
doubtedly be  taken  care  of  by  the  com- 
pany when  presented,"  is  held  in  First 
Nat  Bank  v.  First  Nat  Bank  (1913) 
210  Fed.  542,  to  render  the  drawee' 
bank  liable  to  the  inquiring  bank,, 
which  advanced  money  upon  the 
strength  of  the  drawee  bank's  reply. 
Apparently  this  is  on  the  theory  that 
the  telegram  constituted  an  accept- 
ance. 

In  Wells  V.  Western  U.  Teleg.  Co. 
(1909)  144  I«wa,  606,  24  L.RJ^.(N.S.) 
1045,  138  Am.  St  Rep.  817,  123  N.  W. 
371,  a  case  involving  a  foi'ged  tele- 
gram, it  is  stated  that  a  telegram; 
dated  and  directed  to  the  agent  o£ 
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the  payee  of  a  check,  saying,  "We 
will  honor  Barnes  draft  for  $8,972," 
amounted,  in  law,  to  an  acceptance  of 
the  check,  from  which  the  bank  could 
not  recede  if  the  messasre  had  been 
authentic. 

The  circuit  court  of  appeals  in 
North  Atchison  Bank  v.  Garrettson 
(1892)  2  C.  C.  A.  146, 4  U.  S.  App.  557, 
51  Fed.  168,  supra,  in  answer  to  the 
argument  that  the  telegram  sent  by, 
the  drawee  bank  did  not  amount  to' 
an  acceptance,  says:  "It  cannot  be 
questioned,  and  it  is  practically  ad- 
mitted by  counsel  for  the  bank,  that  if 
the  answer  had  been:  'The  bank  will 
pay  Tate's  check  for  $22,000,  on  pre- 
sentation,' there  would  be  no  doubt 
that  thereby  the  bank  would  have  been 
bound  absolutely  for  the  pajrment  of 
the  check.  Can  any  other  meaning  be 
fairly  given  to  the  words  actually  used 
by  the  bank,  in  answering  the  ques- 
tion put  to  it?  These  are:  'James 
Tate  is  good;  send  on  your  paper.' 
Counsel  for  plaintiff  in  error  claim 
that  the  answer  should  only  be  con- 
strued to  be  a  statement  that  Tate  was 
good  for  the  amount  named,  and  can- 
not be  construed  to  be  a  promise  to 
pay  the  check.  The  question  put  to 
the  bank,  and  to  which  an  answer  was 
requested,  was  not  whether  Tate  was 
good,  but  whether  the  bank  would  pay 
his  check  for  a  given  sum.  It  cannot 
be  supposed  that  the  bank  intended  to 
return  an  ambiguous  answer,  for  the 
purpose  of  misleading  the  party  ask- 
ing the  question,  and  therefore,  if  the 
answer  had  been  limited  to  the  words, 
'Tate  is  good,'  there  would  be  ground 
for  holding  that  the  bank  thereby  in- 
tended an  affirmative  answer  to  the 
categorical  question  put  to  it;  but  all 
doubt  is  put  at  rest  by  the  remaining 
words  of  the  answer,  to  wit,  'Send  on 
your  paper.'  These  words  invited  ac- 
tion on  part  of  the  person  to  whom 
they  were  addressed.  They  are  not 
merely  an  expression  of  an  opinion. 
Bead  in  connection  with  the  message 
sent  by  Streeter,  and  which  they  were 
intended  to  answer,  the  meaning  there- 
of is:  'Send  on  your  check  on  Tate, 
and  we  will  pay  it.'  When  the  answer 
reached  Streeter,  he  was  clearly  justi- 
fied in  assuming  that  the  meaning  of 


the  bank  was  that,  if  he  sent  on  the 
check,  the  bank  would  pay  it  on  pre- 
sentation." 

See  Iowa  State  Sav.  Bank  v.  City 
Nat.  Bank  (1918)  —  Iowa,  — .  L.R.A. 
1918F,  169, 168  N.  W.  148,  supra. 

A  telegram  merely  stating  that  the 
check  about  which  inquiry  is  made  is 
"good,"  or  is  "good  now,"  is  not  ordi- 
narily regarded  as  an  acceptance. 
Myers  v.  Union  Nat  Bank  (1888)  27 
111.  App.  254,  affirmed  in  (1889)  128 
111.  478,  21  N.  £.  680;  First  Nat.  Bank 
V.  Commercial  Sav.  Bank  (1906)  74 
Ean.  606,  8  L.R.A.(N.S.)  1148, 118  Am. 
St.  Rep.  340,  87  Pac.  746,  11  Ann.  Cas. 
281;  Colcord  v.  Banco  De-Tamaulipas 
(1918)  181  App.  Div.  295,  168  N.  Y. 
Supp.  710.  This  is  especially  true  if 
a  statement  that  the  check  is  "good 
now"  is  coupled  with  an  express  re- 
fusal to  certify  by  wire.  Cannichael 
V.  Tishomingo  Bkg.  Co.  (1917)  —  Ma 
App.  — ,  191  S.  W.  1048. 

But  see  Garrettson  v.  North  Atchi- 
son Bank  (1889)  7  L.RJL  428,  89  Fed. 
163,  supra.  | 

In  the  following  cases  there  was 
held  to  be  no  acceptance: 

In  Myers  v.  Union  Nat.  Bank  (1888) 
27  HL  App.  254,  affirmed  in  (1889)  128 
Ul.  478,  21  N.  E.  580,  the  holder  of 
three  bank  drafts  telegraphed  the 
bank  on  which  they  were  drawn  as 
follows:  "Will  draft  for  $3,800,  made 
by  J.  R.  Snyder  on  you,  be  paid  if  pre- 
sented Monday;"  to  which  the  drawee 
bank  replied:  "Drafts  named  are 
good  now."  To  this  the  holder  of  the 
draft  replied:  "We  have  sent  a  man 
with  draft.  Will  be  tiiere  before  3 
o'clock."  This  correspondence  was 
held  not  to  amount  to  an  acceptance. 

In  First  Nat.  Bank  v.  Commercial 
Sav.  Bank  (1906)  74  Kan.  606,  8  L.RAl. 
(N.S.)  1148,  118  Am.  St,  Rep.  340,  87 
Pac.  746,  11  Ann.  Cas.  281,  the  drawee 
hank,  in  response  to  an  inquiry  wheth- 
er "J.  F.  Donald's  check  on  you,  $350," 
is  good,  replied :  "J.  F.  Donald's  check 
is  good  for  sum  named."  This  is  held 
to  be  no  acceptance,  and  the  court 
states  that  "the  inquiry  indicates  no 
clear  intention  to  extract  from  the 
bank  a  new  contract  to  pay,  independ- 
ent of  its  duty  to  Donald.  It  is  entire- 
ly consistent  with  the  expression  of  a 
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simple  desire  for  information  relating 
to  Donald's  standing  at  the  bank.  It 
fairly  means:  'Is  J.  F.  Donald's  ac- 
count with  70U  safficient  to  make  his 
check  for  $350  good?'  The  answer  is 
strictly  responsive  to  the  inquiry.  It 
indicates  no  clear  intention  to  make 
Donald's  check  good,  whenever  pre- 
sented and  whatever  the  condition  of 
his  account.  It  is  entirely  consistent 
with  the  simple  purpose  to  state  Don- 
ald's standing  at  the  bank  on  the  day 
of  the  telegram.  It  fairly  means: 
'Donald's  account  is  now  sufficient  to 
meet  a  check  for  the  sum  named.'  The 
writings  are  not  equal  to  the  unam- 
biguous an'd  uniequivocal,  'Will  you 
pay?*  and,  'We  will  pay.'" 

A  reply  telegram  as  follows:  "An- 
swering telegram;  cannot  certify  by 
wire;  account  amply  good  now,"  sent 
in  reply  to  a  telegraphic  inquiry  as 
follows:  "Will  you  protect  checks 
amounting  to  |S,700,  drawn  on  you  by 


the  Tishomingo  Banking  Company, 
signed  by  James  H.  Faircloth,  Presi- 
dent," was  held  not  to  be  an  accept- 
ance of  the  check,  in  Carmichael  v. 
Tishomingo  Bkg.  Co.  (Mo.)  supra. 

In  Colcord  v.  Banco  De  Tamaulipas 
(1918)  181  App.  Div.  296,  168  N.  Y. 
Supp.  710,  there  was  held  to  be  no  ac- 
ceptance, where  the  drawee  bank,  in 
answer  to  an  inquiry  as  follows: 
.  "Please  telegraph  us  immediately  if 
you  will  pay  a  draft,  signed,  .  .  . 
for  .  .  .  dollars,"  replied:  "Draft 
.  .  .  for  .  ."  .  dollars  is  good." 
The  court  states  that  the  very  form  of 
the  reply,  not  answering  directly  the 
question  as  to  whether  the  drawee 
would  pay  the  draft,  was  sufficient  to 
put  the  inquirer  on  his  guard,  and 
'  cause  him  either  to  require  an  explicit 
answer  from  the  drawee  as  to  whether 
it  would  accept  and  pay  the  draft,  or 
to  proceed  further  at  his  own  risk. 

W.  A.B. 


BE  ESTATE  OF  FHEBE  EDMUNDSON,  Deceased. 
E.  R.  EDMUNDSON  et  al.,  Appts. 

Fennsylvania  Supreme  Court '—January  7,  1018, 
(269  Pa.  429,  103  Atl.  277.) 

Contract  —  to  convey  property  at  death  —  right  of  beneficiary  to  enforce. 

.1.  The  beneficiary,  though  not  a  party  to  the  contract,  may  enforce  a 
parol  promise  by  a  stranger,  to  convey  a  d^nite  portion  of  the  proceeds  of 
property  deeded  to  the  promisor  without  consideration,  to  the  beneficiary, 
when  it  is  sold,  or  at  the  death  of  the  promisor. 
[See  note  on  this  question  beginning  on  page  1198.] 


Same  ■ —  right  to  enforce. 

2.  A  promise  by  one  to  whom  prop- 
erty is  conveyed  without  consider- 
ation, to  pay  a  certain  amount  to  a 
third  person  when  the  property  is  sold, 
or  at  death  of  the  promisor,  cannot,  if 
not  in  consideration  of  payment  of  an 
existing  indebtedness  to  the  grantor, 
be  rdeased  or  enforced  by  the  grantor. 
Evidence  —  parol  —  consideration  for 

real  estate. 

8.  That  no  consideration  passed  for 
the  conveyance  of  a  parcel  of  real  es- 
tate may  be  shown  by  parol,  although 
a .  substantial  consideration  is  named 
in  the  deed. 


Same  —  transaction  with  person  since 
deceased. 

4.  One  deeding  property  to  a  stran- 
ger upon  the  lattei's  promise  to  convey 
it  to  the  grantor's  child  at  the  death  of 
the  grantee  is  competent  to  testify  to 
the  transaction,  in  a  proceeding  by  the 
beneficiary  to  enforce  the  promise 
after  the  death  of  the  promisor,  not- 
withstanding the  statute  forbidding  a 
survivor  with  adverse  interest  to  give 
evidence  of  transactions  with  persons 
since  deceased. 

Witness  —  survivor  to  contract  —  ad- 
verse interest. 

5.  The  surviving  party  to  a  c<hi< 
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tract   is   not   incompetent  to   testify 
when  it  comes  into  litigation,  if  he  has 
no    interest    adverse    to    the    party 
against  whom  he  is  called  to  testify. 
Evidence  — •.  weight  —  positive  and 

negative.  . 

6.  Positive  testimony  that  a  proimse 
was  made  is  not  overcome  by  testi- 
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mony  of  witnesses  who  said  that  they 

did  not  hear  it  made. 

Appeal  —  finding  of  fact  —  error. 

7.  A  finding  of  fact  by  the  orphans' 
court,  affirmed  by  the  court  in  banc, 
will  not  be  reversed  on  appeal  unless 
clear  and  manifest  error  is  shown. 


Appeal  by  legatees  from  a  decree  of  the  Orphans'  Court  for  Allegheny 
County  dismissing  exceptions  to  the  allowance  of  a  claim  against  and  dis- 
tribution of  the  estate  of  Phebe  Edmundson,  deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  E.  R.  Edmundson  and  Owen 
S.  Cecil  for  appellants. 

Messrs.  John  D.  Brown  and  John  E. 
Winner,  for  appellee : 

Where  money  or  property  is  placed 
by  one  in  the  hands  or  possession  of 
another,  to  be  paid  or  delivered  to  a 
third  person,  an  equitable  title  to  the 
money  or  thing  which  is  the  consid- 
eraticn  of  the  promise  passes  to  the 
beneficiary,  and  he  may  release  or 
compel  performance  in  his  own  name. 

Adams  v.  Kuehn,  119  Pa.  76,  18  Atl. 
184;  Hoflfa  v.  Hoflfa,  38  Pa.  Super.  Ct. 
356;  Delp  v.  Bartholomay  Brewing  Co. 
123  Pa.  61,  15  Atl.  871;  First  M.  E. 
Church  V.  Isenberg,  246  Pa.  221,  92  Atl. 
141 ;  Sweeney  v.  Houston,  243  Pa.  542, 
L,R.A.1915A,  779,  90  Atl.  847;  Howes 
V.  Scott,  224  Pa.  7,  73  Atl.  186;  Hos- 
tetter  v.  Hollinger,  117  Pa.  606, 12  Atl. 
741;  Sargeant  v.  National  L.  Ins.  Co. 
189  Pa.  341,  41  Atl.  851. 

The  mother  ^of  claimant  and  her 
present  husband  were  competent  to 
testify  as  to  the  contract  made  by  the 
decedent. 

Sargeant  v.  National  L.  Ins.  Co. 
supra;  Norristbwn  Trust  Co.  v.  Lentz, 
30  Pa.  Super.  Ct.  408;  Lancaster 
County  Nat.  Bank  v,  Henning,  171  Pa. 
399,  33  Atl.  335;  First  Nat.  Bank  v. 
Gerii,  226  Pa.  256,  74  Atl.  62;  Joseph 
Horne  &  Co.  v.  P«tty,  192  Pa.  32,  43 
^tl.  404;  Dickson  v.  McGraw  Bros.  151 
Pa.  98.  24  Atl.  1043;  Allen's  Estate, 
207  Pa.  325,  56  Atl.  928. 

Mestrezat,  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  decree 
of  distribution  made  by  the  or- 
phans' court  of  Allegheny  county, 
allowing  a  claim  against  the  estate 
of  Mrs.  Phebe  Edmundson,  deceased. 
In  1892,  J.  A.  Herron  purchased  a 
house  and  lot  in  the  city  of  Pitts- 
burgh for  the  consideration  of  $5,- 


600,  and,  at  his  suggestion,  the  title 
to  the  property  was  taken  in  the 
name  of  his  wife,  Carrie  E.  Her- 
ron, who  was  a  daughter  of  Mrs. 
Edmundson,  the  decedent.  Three 
thousand  six  hundred  dollars  of  the 
purchase  money  was  borrowed  on  A 
building  and  loan  association  mort- 
gage for  that  amount,  on  which  pay- 
ments of  principal  and  interest 
were  made  at  various  times  by  Mr. 
Herron  until  July,  1894.  In  that 
year  Mr.  and  Mrs.  Herron  were  di- 
vorced, and  in  the  autumn  of  1^95 
Mrs.  Herron  was  married  to  Joseph 
Stadtfeld.  By  a  deed,  dated  No- 
vember 16,  1895,  Mr.  and  Mrs. 
Stadtfeld  conveyed  the  house  and  lot 
in  question  to  Mrs.  Edmundson,  the 
consideration  stated  being  $5,600, 
subject  to  liens  and  encumbrances. 
At  the  audit  of  the  account  filed 
by  the  executor  of  Mrs.  Edmund- 
son, Carrie  Herron,  now  Mrs. 
Carrie  Cotton,  daughter  of  Mrs. 
Carrie  E.  Herron,  presented  for  al- 
lowance a  claim  for  $3,333.01,  al- 
leged to  be  due  her  on  an  oral  con- 
tract made  by  the  decedent,  in  1895, 
with  Mrs.  Carrie  E.  Herron,  the 
mother  of  the  claimant.  It  is  al- 
leged that  in  the  autumn  of  1895 
Mrs.  Edmundson  agreed  to  take 
title  to  the  property  in  question 
under  an  express  agreement  made 
with  Mrs.  Herron  that  Carrie  Her- 
ron, then  her  infant  daughter, 
should  receive  all  that  the  latter's 
father,  J:  A.  Herron,  had  put  into 
the  property,  in  case  of  a  sale ,  by 
Mrs.  Edmundson  ■  during  her  life- 
time, or,  if  the  property  was  not 
sold  by  Mrs.  Edmundson,  she  would 
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leave  to  Carrie  Herron  the  full 
amount  invested  therein  by  Mr. 
Herron,  at  her  death.  Witii  this 
understanding  and  a^rreement,  it  is 
claimed  that  Mrs.  Stadtfeld  and  her 
husband  executed  and  delivered  the 
deed  for  the  property,  subject  to  the 
unpaid  balance  of  the  mortgage,  to 
Mrs.  Edmundson.  While  this  deed 
recites  a  consideration  of  $5,500,  it 
is  contended,  and  the  evidence 
shows,  that  Mrs.  Edmundson  paid 
nothing  to  the  grantors  or  to  Mr. 
Herron  for  the  property.  Mrs.  Ed- 
mundson did  not  sell  the  real  estate, 
and  at  her  death  bequeathed  $1,000 
to  Mrs.  Cotton. 

The  children  of  Mrs.  Edmund- 
son deny  that  she  ever  entered  into 
a  contract  to  pay  or  give  Mrs.  Cot- 
ton any  sum  whatever  during  her 
life  or  at  her  death,  or  that  she 
ever  made  any  arrangement  or 
agreement  with  the  Stadtfelds  as  to 
tile  disposition  of  the  property  or  its 
proceeds.  On  the  contrary,  they 
claim  that,  at  the  time  of  the  execu- 
tion and  delivery  of  the  deed,  there 
was  a  default  in  payment  of  the 
money  due  on  the  mortgage,  and  the 
property  was  conveyed  to  Mrs.  Ed- 
mundson by  the  grantors  to  prevent 
foreclosure  proceedings. 

The  claim  was  allowed  by  the 
auditing  judge,  less  the  amount  of 
the  legacy  of  $1,000  to  Mrs.  Cotton. 
Exceptions  filed  by  parties  inter- 
ested under  Mrs.  Edmundson's  will 
were  dismissed,  and  exceptants  have 
appealed,  assigning  as  error  the 
overruling  of  the  exceptions,  the 
decree  of  distribution  and  the  al- 
lowance of  the  claim,  and  the  admis- 
sion of  the  testimony  of  Mrs.  Stadt- 
feld. 

The  questions  raised  by  the  as- 
signments of  error  are:  (a)  The 
right  of  the  claimant  to  recover  on 
the  contract,  she  not  being  a  party 
thereto  or  to  the  consideration,  and 
having  no  beneficial  interest  in  the 
property  transferred ;  (b)  the  com- 
petency of  the  mother  of  the  claim- 
ant as  a  witness  to  prove  the  oral 
contract;  and  (c)  tiie  sufficiency  of 
the  evidence  to  sustain  the  claim. 

We    think  Carrie   Herron,   now 


Mrs.  Cotton,  can  enforce,  by  an 
action  or  proceeding  instituted  in 
her  own  name,  the  contract  made  by 
her  mother  with  the  decedent  for 
the  benefit  of  the  claimant.  In 
Hfwes  V.  Scott,  224  Pa.  7,  10,  73 
Atl.  187,  it  is  said:  "At  common 
law  no  one  could  maintain  an  action 
upon  a  contract  to  which  he  was  not 
a  party.  This  rule  is  well  estab- 
lished in  this  country,  and  is 
recognized  by  both  the  state  and 
Federal  courts.  There  are,  how- 
ever, exceptions  to  the  rule  which, 
in  this  state,  are  as  well  settled  as 
file  rule  itself.  For  nearly  three 
quarters  of  a  century,  since  the  de- 
cision in  Blymire  v.  .Boistie,  6 
Watts,  182,  31  Am.  Dec.  458,  tiie 
decisions  of  this  court  have  uni- 
formly recognized  and  enforced  the 
exceptions,  whenever  the  facts  of  a 
case  required  it." 

In  Adams  v.  Kuehn,  119  Pa.  76, 
85,  18  Ati.  186,  Mr.  Justice ,  WU- 
liams,  delivering  the  opinion,  says: 
"Where  one  person  enters  into  a 
contract  with  another  to  pay  money 
to  a  third,  or  to  deliver  some  valu- 
able tiling,  and  such  third  party  is 
the  only  party  interested  in  the  pay- 
ment or  the  delivery,  he  can  release 
the  promisor  from  performance  or 
compel  performance  by  suit." 

He  then  notes  some  of.  the  ex- 
ceptions to  the  general  rule  at  com- 
mon law,  that  a  person  could  not 
maintain  an  action  upon  a  contract 
to  which  he  was  not  a  party,  as  fol- 
lows: "Among  the  exceptions  are 
cases  where  the  promise  to  pay  the 
debt  of  a  third  person  rests  upon 
the  fact  that  money  or  property  is 
placed  in  the  hands  of  the  promisor 
for  that  particular  purpose.  Also 
where  one  buys  out  the  stock  of  a 
tradesman,  and  undertakes  to  take 
the  place,  fill  the  contracts,  and  pay 
the  debts  of  his  vendor.  These 
cases,  as  well  as  the  case  of  one  who 
receives  money  or  property  on  the 
promise  to  pay  or  deliver  to  a  third 
person,  are  cases  in  which  the  third 
person,  altiiough  not  a  party  to  the 
contract,  may  be  fairly  said  to  be 
a  party  to  the  consideration  on 
which  it  rests.    In  good  conscience 
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the  title  to  the  money  or  thins: 
which  is  the  consideration  of  the 
promise  passes  to  the  beneficiary, 
■and  the  promisor  is  turned  in  effect 
into  a  trustee.  But  when  the  prom- 
ise is  made  to  and  in  relief  of  one  to 
whom  the  promise  is  made,  upon  a 
consideration  moving  from  him,  no 
particular  fund  or  means  of  pay- 
ment being  placed  in  the  hands  of 
the  promisor  out  of  which  the  pay- 
ment is  to  be  made,  there  is  no  trust 
arising  in  the  promisor  and  no  title 
passing  to  the  third  person.  The 
beneficiary  is  not  the  original  cred- 
itor who  is  a  stranger  to  the  con- 
tract and  th&  consideration,  but  the 
original  debtor  who  is  a  party  to 
botii,  and  the  right  of  action  is  in 
him  alone." 

Mrs.  Edmundson  took  title  to  the 
land,  as  the  court  found,  under  an 
oral  agreement  to  give  Mrs.  Cotton, 
the  claimant,  the  amount  of  money 
invested  in  the  land  by  the  claim- 
ant's father,  when  the  premises 
might  be  sold  or  at  the  grant- 
ee's death.  The  premises  were 
not  sold  by  the  grantee,  nor 
did' she  make  provision  by  her  will 
for  payment  of  this  claim.  It  is 
clear,  tiierefore,  that  she  failed  to 
comply  with  the  contract  on  her 
part.  The  claimant  was  not  a  party 
to  the  contract,  and  had  no  benefi- 
cial interest  in  the  property  conveyed 
by  her  mother  to  the  decedent,  but 
she  is  the  only  party  beneficially 
interested  in  enforcing  the  claim 
^secured  by  it.  Mrs,  Herron,  the 
{grantor,  has  no  interest  in  the 
-claim.  The  deed  is  absolute,  and 
■conveys  the  property  to  the  dece- 
dent without  any  conditions  im- 
posed for  the  pasrment  of  any  sum 
whatever  to  her.  The  promise  con- 
tained in  the  agreement  was  not  in 
consideration  of  the  payment  of  an 
existing  indebtedness  due  Mrs.  Her- 
ron, the  promisee,    and  therefore 

could  not  be  re- 
tJeStoS^";!*'"     leased  or  enforced 

by  her.  This  pro- 
ceeding is  on  the  oral  contract  to 
compel  payment  to  the  party  bene- 
ficially interested  by  its  terms,  and 
not  to  enforce  any  covenant  or  con- 
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dition  in  tiie  deed  in  favor  of  the 
grantors  or  promisees  therein.  Be- 
ing the  only  person  beneficially  in- 
terested in  the  payment  of  the 
money  secured  thereby,  the  claim- 
ant can  release  the  promisor's 
estate  from  performance,  or  compel 
performance  of  the  terms  of  the 
contract  by  suit.  While  the  deed 
showed  the  pay- 
ment of  a  consider-  ?,""J!n:»'i  "  ♦""^ 

M        ...v  M>AA     property  at 
atlOn        of       $6,500,    aeatk-rlsht 

there  was,  in  fact,  ti  e-foAe.*"^ 
nothing  whatever 
paid,  or  agreed  to  be  paid,  by  the 
decedent  to  the  grantors  for  the 
transfer  of  the  property.  This  was 
shown  by  parol  evidence  which  was 
competent  for  the  purpose.  Sar- 
geant  v.  National  L.  Ins.  Co.  189 

Pa.  341,  346,  41  Atl.    Evldence- 

851.  We  think  the  JSTa^?;,"**- 
facts  of  this  case  »«•»  e.t»te. 
bring  it  within  the  doctrine  of  our 
decisions,  and  that  the  claimant  can 
recover  in  an  action  or  proceeding 
instituted  by  her  against  the  estate 
of  the  decedent. 

In  Hoffa  V.  Hoffa,  38  Pa.  Super. 
Ct.  356,  the  learned  superior  court 
applied  the  same  doctrine,  and  held 
that  the  person  beneficially  inter- 
ested could  maintain  an  action  on 
the  contract.  There  one  brother 
conveyed  a  farm  to  another  for  the 
consideration  of  $1  named  in  the 
deed,  and  the  grantee  agreed  to  pay 
another  brother  and  sister  $1,000 
each.  The  farm  was  in  fact  worth 
$3,000.  It  was  held  that  the  broth- 
er and  sister  could  maintain  a  suit 
against  the  grantee's  administrator 
for  the  money  which  the  grantee 
had  promised  his  brother  to  pay 
them,  and  that  the  declarations  of 
the  grantee  were  admissible  in  evi- 
dence and  constituted  sufficient 
proof  of  the  contract.  The  learned 
counsel  for  the  appellante  concede 
that  the  present  case  seems  to  be 
on  all  fours  witii  the  Hoffa  Case, 
but  claim  that  the  latter  case  is 
distinguished  by  the  fact  that  the 
deed  showed  a  nominal  consider- 
ation. As  already  pointed  out,  it 
was  shown,  and  in  fact  was  not  de- 
nied, that  while  a  substantial  con- 
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Same— trana- 
actlon  witli 
person  iitnce 
deceased. 


sideration  was  named  in  the  deed 
conveying  the  property  to  the  de- 
cedent, no  consideration  passed  to 
Mr.  Herron  or  to  the  grantors  from 
tiie  grantee. 

The  claimant  called  as  witnesses, 
in  support  of  her  claim,  her  father, 
J.  A.  Herron,  her  mother,  and. her 
mother's  second  husband,  Mr.  Stadt- 
feld.  The  appellants  objected  to  the 
competency  of  Mr.  and  Mrs.  Stadt- 
xeld,  but  error  is  assigned  to  the  ad- 
mission of  the  testimony  of  Mrs. 
Stadtfeld  only.  They  contend  that 
the  witness  was  incompetent  on  the 
ground  that  she  is  the  surviving 
and  remaining  party  to  the  con- 
tract, and  therefore  directly  within 
the  words  of  clause  "e,"  §  5  of  the 
Act  of  May  23,  1887  (P.  L.  158). 
This  fact  in  itself 
is  not  sufficient  to 
disqualify  a  wit- 
ness. He  must  be 
not  only  a  "remaining  party"  to  the 
contract,  but  must  also  have  an  in- 
terest adverse  to  the  party  against 
whom  he  is  called  to  testify.  This 
clause  provides  that 
witneaa-  where  any  party  to 

eontiietiSd.  »  thing  or  contract 
vene  interest,  in  action  is  dead, 
and  his  right  there- 
to or  therein  has  passed,  either  by 
his  own  act  or  by  the  act  of  the  law, 
'to  a  party  on  the  record  who  rep- 
resents his  interest  in  the  subject 
in  controversy,  no  surviving  or  re- 
maining party  to  such  thing  or  con- 
tract, or  any  other  person  whose 
interest  shall  be  adverse  to  the  said 
right  of  such  deceased,  shall  be  a 
competent  witness  to  anjrthing  oc- 
curring before  the  death  of  said 
party.  It  will  be  observed  that  to 
disqualify  a  witness  under  this 
clause  he  must  not  only  be  a 
surviving  and  remaining  party  to 
the  thing  or  contract  in  action, 
but  he  must  have  an  interest 
adverse  to  the  right  of  the  deceased 
party.  This  is  clearly  the  correct 
interpretation  of  the  clause,  and  we 
have  so  held.  Dickson  v.  McGraw 
Bros.  151  Pa.  98,  24  Atl.  1043; 
First  Nat.  Bank  v.  Gerli,  226  Pa. 
256,  74  Ati.  52.     The  disqualifica- 


tion is  made  to  depend,  not  only  on 
the  fact  of  being  «  remaining  party, 
but  also  of  having  an  adverse  in- 
terest (Dickson  v.  McGraw,  supra), 
and  it  is  the  adverse  interest,  and 
not  the  adverse  testimony,  that  dis- 
qualifies a  witness  (Joseph  Home 
V.  Petty,  192  Pa.  32,  43  Atl.  404). 
This  claim  is  based  on  the  parol 
contract,  and  is  made  by  Mrs.  Cot- 
ton against  the  decedent's  estate, 
and  Mrs.  Stadtfeld  can  have  no  in- 
terest in  having  it  sustained.  She 
is  not  a  party  to  the  litigation,  nor 
interested  in  sustaining  the  claim. 
Her  interest  is,  therefore,  not  ad- 
verse to  the  estate.  On  the  con- 
trary, however,  her  interest  is  ad- 
verse to  the  claim  if  she  be  a  resid- 
uary legatee;  and,  if  it  be  allowed 
and  paid,  it  cannot  increase,  but  will 
reduce,  her  share  in  her  mother's 
estate.  It  being  apparent,  therefore, 
that  Mrs.  Stadtfeld  had  no  interest 
in  the  claim,  and  hence  no  interest 
adverse  to  the  estate  of  the  dece- 
dent, we  think  she  was  a  competent 
witness  for  the  claimant. 

The  evidence  is  amply  sufficient, 
if  believed,  to  establiaii  the  oral 
contract  and  sustain  the  claim. 
Mrs.  Stadtfeld's  testimony  is  clear 
and  explicit  as  to  the  terms  of  the 
agreement  by  which  the  decedent 
agreed  to  give  Mrs.  Cotton  the  sum 
paid  by  Mr.  Herron  on  the  pur- 
chase price  of  the  property.  She 
says  that  the  conveyance  was  made 
without  any  consideration  passing  to 
the  grantors,  and  because  Mr.  Stadt- 
feld objected  to  her  retaining  any 
property  acquired  from  her  former 
husband.  The  purpose,  therefore, 
of  devesting  herself  of  the  title  to 
the  premises  was  to  secure  to  her 
daughter  the  amount  of  money 
which  Mr.  Herron  paid  on  the  pur- 
chase price.  She  further  testified 
that  her  mother  had  frequently  as- 
sured her  that  she  would  stand  by 
the  promise  she  made  when  the 
property  was  conveyed  to  her.  Mr. 
Stadtfeld  corroborated  his  wife's 
testimony  as  to  the  purpose  of  dis- 
posing of  the  property,  and  as  to 
the  repeated  assurance  of  the  dece- 
dent to  abide  by  her  promise.    Mr. 
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Herron  testified  that  in  the  summer     exception  filed, 
or  fall  of    1895  the    decedent  dis- 


1895  the 

cussed  with  him  the  taking  over  of 
this  property  by  her,  and  she  re- 
peatedly assured  him  that,  if  she  did 
take  it  over,  her  granddaughter, 
Mrs.  Cotton,  should  have  every- 
thing that  Mr.  Herron  put  into  it, 
and  that  in  case  of  her  death  she 
would  leave  the  house  to  the  child, 
or  leave  her  the  equivalent  of  the 
amount  he  had  put  into  it. 

Three  sons  and  a  daughter  of  the 
decedent  were  called  to  testify 
against  the  claim,  but  their  testi- 
mony is  simply  to  the  effect  that 
they  did  not  hear  their  mother  make 
the  promise  or  reafiirm  it,  and  did 
not  hear  of  the  claim  until  shortly 
before  their  mother's  death.  There 
was  no  substantial 
weisiit^ioiit-  contradiction  of  the 
nesativt.  testimony        intro- 

duced by  the  claim- 
ant, and  hence  the  learned  auditing 
judge    very    properly    found    that 


sustained     by 


this 
the 


1156 
finding   was 


court  in  banc.  Such  *f  ?2»J=?A:or"* 
clear  and   manifest 
error  in  the  court's  conclusion  has 
not  been  pointed  out  as  would  jus- 
tify us  in  reversing  the  decree  on 
this  ground. 

The  other  questions  argued  by  the 
appellant  are  not  in  the  case,  and 
do  not  require  consideration. 

The  decree  is  afiirmed. 


NOTE. 

The  right  of  a  beneficiary  to  enforce 
a  contract  between  third  persona  to 
provide  for  him  by  will  is  discussed 
in  the  note  following  Seaver  v.  Ran- 
som, post,  1187.  In  this  case  the  court, 
in  holding  such  an  agreement  enforce- 
able by  the  beneficiary,  applies  a  test 
somewhat  different  from  that  applied 
by  the  courts  of  some  other  jurisdic- 
tions.   It  apparently  makes  the  right 


the  evidence  by  which  the  claim  is  (  of  the  beneficiary  to  maintain  the  ac- 


established  is  uncontradicted.'' 

It  is  claimed  by  the  appellant  that 
the  decree  is  excessive  in  amount. 
The  auditing  judge,  however,  found 
that  the  amount  invested  in  the 
property  in  cash  by  the  claimant's' 
father  was   $3,333.01,  and,   on  an 


tion  dependent  on  the  two  facts  that 
money  or  property  has  been  placed  in 
the  hands  of  the  promisor  from  which 
to  make  such  payment,  and  that  the 
beneficiary  is  the  only  person  bene- 
ficially interested  in  enforcing  the 
promise. 


GEORGIA  FRANCES  STEVENS,  Appt., 

V. 

GEORGE  TOBIAS  MYERS,  Respt. 

Oregon  Supreme  Court   (In  Banc)  '-December  81,  1018, 
(—  Or.  — ,  177  Pac.  37.) 

Specific  performance  —  contract  to  make  will  —  right  of  beneficiary. 

1.  The  beneficiary  in  mutual  wills,  executed  in  consideration  of  the 
revocation  of  existing  wills  by  husband  and  wife,  who  acquired  the  prop- 
erty by  mutual  effort  after  marriage,  under  laws  giving  them  equal  rights 
in  the  property,  may,  after  the  death  of  the  maker,  specifically  enforce  an 
agreement  evidenced  by  a  clause  in  both  wills,  and  supported  by  satis- 
factory testimony,  that  such  beneficiary  shall  have  a  share  of  the  property 
upon  the  death  of  the  sui^iving  maker  of  the  wills,  where  such  survivor 
received  property  under  the  will  of  the  one  first  dying. 

[See  note  on  this  question  beginning  on  page  1193.] 
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Appeal  —  equity  ^  hearing:  de  noTO. 

2.  An  equity  suit  is  tried  de  novo  in 
the  appellate  court. 

Same  —  granting  rehearing  —  discre- 
tion. 

3.  The  question  of  granting  a  rear- 
gument  in  an  appellate  court  is  a  mat- 
ter addressed  to  the  sound  discretion 
of  the  court. 

Appeal  —  divided  court  —  motion  to 
aflSrm. 

4.  Motions  to  affirm,  because  of  the 
equal  division  of  the  court,  a  decree  in 
equity  which  is  heard  de  novo  on  ap- 
peal, will  be  denied  where  the  statute 
requires  a  concurrence  of  four  judges 
to  pronounce  a  judgment  and  the  court 
orders  successive  rearguments  for  the 


purpose  of  securing  the  necessary  con- 
currence. 

Will  —  mutual  —  consideration. 

5.  The  mutual  revocation  of  exist- 
ing wills  is  a  consideration  for  the  ex- 
ecution by  husband  and  wife  of  mu- 
tual wills  in  favor  of  each  other,  with 
substituted  provisions  in  favor  of 
their  children. 

Same  —  right  to  abandon. 

6.  One  maker  of  mutual  wills,  ex- 
ecuted in  accordance  with  agreements 
based  on  a  good  consideration,  cannot, 
after  probating  and  receiving  property 
under  the  will  of  the  other  person  to 
the  contract,  who  dies  while  both  wills 
are  in  force  and  effect,  abandon  his 
agreement  and  dispose  of  his  property 
in  violation  of  its  terms. 


Appeal  by  plaintiff  from  a  decree  of  the  Circuit  Court  for  Multnomah 
County  dismissing  a  complaint  filed  to  enforce  specific  performance  of  an 
alleged  contract  betwieen  her  parents  to  make  mutual  wills.    Reversed. 


Statement  by  Johns,  J. : 

It  is  alleged  that  the  plaintiff  and 
the  defendant  are  brother  and  sis- 
ter and  the  only  children  of  George 
Tobias  Myers  and  Sally  S.  Myers, 
his  wife;  that  by  their  mutual  ef- 
fort and  joint  labor  the  father  and 
mother  accumulated  a  large  amount 
of  property ;  that,  at  the  time  of  the 
maJdng  of  the  alleged  agreement 
and  the  execution  of  their  respec- 
tive wills,  the  parents  were  the  own- 
ers, in  their  respective  rights,  of 
valuable  real  estate  and  personal 
property  in  the  city  of  Portland; 
that,  while  they  were  such  owners, 
George  T.  Myers,  the  father,  prom- 
ised and  agreed  to  and  with  S^ly 
S.  Myers,  the  mother,  for  and  in 
consideration  of  her  making  and 
executing  her  will,  in  and  by  which 
she  would  convey  and  bequeath  to 
(Jeorge  T.  Myers  all  of  her  property, 
both  real  and  personal,  which  she 
might  own  at  the  time  of  her  death, 
and  therein  further  providing  that, 
in  the  event  that  she  should  die  first, 
all  of  the  property  of  every  kind 
which  she  might  own  at  the  time  of 
her  death  should  be  divided  equally 
between  their  son  and  daughter, 
the  plaintiff  and  the  defendant,  that 
he,  George  T.  Myers,  would  make 


and  execute  his  will,  in  and  by 
which  he  would  devise  and  bequeath 
to  his  wife,  Sally  S.  Myers,  the 
mother  of  the  plaintiff  and  the  de- 
fendant, all  of  the  property  which 
he  might  own  or  in  which  he  might 
have  an  interest  at  the  time  of  his 
death ;  and  he  would  further  provide 
in  his  will  that,  if  his  wife  should 
die  first,  then,  and  in  that  event, 
all  of  the  property  which  he  might 
own  or  in  which  he  might  have  an 
interest  at  the  time  of  his  death 
should  be  equally  divided  between 
the  plaintiff  and  the  defendant; 
that  the  mother  and  father  joined 
in  said  agreement  to  make  and  exe- 
cute said  wills,  and  promised  and 
agreed  with  each  otiier  to  make 
such  wills;  that  pursuant  thereto, 
and  in  compliance  vrith  such  agree- 
ment, George  T.  Myers  and  Sally 
S.  Myers,  husband  and  wife  and  the 
father  and  mother  of  the  plaintiff 
and  the. defendant,  did  on  February 
11,  1896,  duly  and  regularly  make 
and  execute  their  respective  wills 
as  follows : 

Mr.  Myers's  WUl.       Mrs.  Myers's  WiB. 

I,  George  T.  Myers,  I,  Sallie  S.  Myers, 

of  Portland,  Oregon,  of  Portland,  Oregon, 

being  of  sound  and  being  of  sound  and 

disposing  mind  and  disposing  mind  and 
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memory,  do  make, 
ordain,  publish,  and 
declare  this  my  last 
wiU  and  testament 
as  foUowB,  hereby 
revoking  all  former 
wills  made  by  me. 

I. 
I  give,  devise  and 
bequeath  all  of  my 
property,  and  estate, 
real  and  personal, 
of  every  name,  na- 
ture or  description, 
and  -wheresoever 
situate  or  being,  to 
my  beloved  wife, 
Sallie  S.  Myers,  to 
have,  possess  and 
hold  the  same  in 
her  own  right. 

11. 

I  intentionally 
omit  giving  any- 
thing to  my  chil- 
dren, Georgia  Fran- 
ces Stevens  and 
George  Tobias  My- 
ers, Jr.,  knowing 
that  my  wife  will 
care  and  provide  for 
them. 

3  III. 

In  case  of  the 
death  of  my  said 
wife,  Sallie  S.  My- 
ers, before  my 
death,  then,  and  in 
that  event,  I  give, 
devise  and  bequeath 
all  of  my  property 
and  estate,  real  and 
personal,  of  every 
name,  nature  or 
description,  and 
wheresoever  situate 
and  being,  to  my 
said  children,  Geor- 
gia Frances  Stev- 
ens and  George  To- 
bias Myers,  Jr. 

IV. 
I  do  hereby  nomi- 
nate and  appoint 
my  said  wife,  Sallie 
S.  Myers,  executrix 
of  this,  my  last  will 
and  testament,  and 
direct  that  no  bond 
or  undertaking  shall 
be  required  of  her 
as  stich  executrix. 


In  case  of  the 
death  of  my  said 
wife,  Sallie  S.  My- 
ers,      before  my 


STEVENS 
(—  Or.  —. 
memory,  do  make, 
ordain,  publish,  and 
declare  this  my  last 
will  and  testament 
as  follows,  hereby 
revoking  all  former 
wills  made  by  me. 

I. 

I  give,  devise  and 
bequeath  all  of  my 
property,  and  estate, 
real  and  personal, 
of  every  name,  na- 
ture or  description, 
and  wheresoever 
situate  or  being,  to 
my  beloved  husband, 
George  T.  Myers,  to 
have,  possess  and 
hold  the  same  in 
his  own  right. 

•II. 
I  intentionally 
omit  giving  any- 
thing to  my  chil- 
dren, Georgia  Fran- 
ces Stevens  and 
George  Tobias  My- 
ers, Jr.,  knowing 
that  my  husband 
will  care  and  pro- 
vide for  them. 

III. 
In  case  of  the 
death  of  my  said 
husband,  George  T. 
Myers,  before  my 
death,  then,  and  in 
that  event,  I  give, 
devise  and  be- 
queath all  of  my 
property  and  es- 
tate, real  and  per- 
sonal, of  every 
name,  nature  or 
description,  and 

wheresoever  situate 
and  being,  to  my 
said  children,  Geor- 
gia Frances  Stev- 
ens and  George  To- 
bias Myers,  Jr. 

IV. 

I  do  hereby  nomi- 
nate and  appoint 
my  said  husband, 
George  T.  Myers, 
executor  of  this,  my 
last  will  and  testa- 
ment, and  direct 
that  no  bond  or  un- 
dertaking shall  bo 
required  of  him  as 
such  executor. 

« 

V. 

In  case  of  the 
death  of  my  said 
husband,  George  T. 
Myers,    before    my 
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death,  so  that  the 
third  provision  of 
this,  my  said  will, 
shall  then  be  opera- 
tive, I  do  then, 
and  in  that  event, 
nominate  and  ap- 
point my  said  chil- 
dren, Georgia  Fran- 
ces Stevens,  execu- 
trix, and  George 
Tobias  Myers,  Jr., 
executor,  of  this,  my 
last  will  and  testa- 
ment, and  direct 
that  no  bond  or  un- 
dertaking shall  be 
required  of  them, 
or  either  of  them, 
as  such  executrix 
and  executor. 
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death,  so  that  the 
third  provision  of 
this,  my  said  will, 
shall  then  be  opera- 
tive, I  do  then, 
and  in  that  event, 
nominate  and  ap- 
point my  said  chil- 
dren, Georgia  Fran- 
ces Stevens,  execu- 
trix, and  George 
Tobias  Myers,  Jr., 
executor,  of  this,  my 
last  will  and  testa- 
ment, and  direct 
that  no  bond  or  un- 
dertaking shall  be 
required  of  them, 
or  either  of  them, 
as  such  executrix 
and  executor. 

On  January  18,  1902,  SaUy  S. 
Myers  died,  and  at  the  time  of  her 
death  she  was  the  owner  in  fee 
simple,  in  her  own  right,  of  all  of 
the  real  estate  which  she  owned  at 
the  time  their  respective  wills  were 
executed,  and  both  of  said  wills 
were  then  in  full  force  and  effect, 
as  they  were  when  executed  on  Feb- 
ruary 11,  1896.  It  is  further  al- 
leged that,  upon  the  death  of  Sally 
S.  Myers,  George  T.  Myers,  as  her 
surviving  husband,  caused  her  will 
to  be  duly  and  regularly  proved  and 
admitted  to  probate  in  the  county 
court  of  Multnomah  county,  Ore- 
gon; that  pursuant  to  its  provisions 
he  was  duly  appointed  and  qualified 
as  executor  of  such  will,  and  dis- 
charged the  duties  thereof;  and  that 
upon  tixe  settlement  of  her  estate 
he  took  and  accepted,  under  the 
will,  all  of  the  real  estate  and  per- 
sonal property  which  the  said  Sally 
S.  Myers  owned  at  the  time  of  her 
death,  the  said  real  estate  being 
specifically  described. 

It  is  averred  in  the  complaint 
that  after  he  had  obtained  and  ac- 
quired such  real  property  pursuant 
to  such  will,  and  while  he  was  the 
owner  thereof,  the  said  George  T. 
Myers,  on  May  31,  1902,  in  viola- 
tion of  said  promise  and  agreement 
made  with  his  wife  on  February  11, 
1896,  annulled  and  destroyed  his 
will,  executed  pursuant  to  the  terms 
and  conditions  of  said  agreement, 
and  executed  another  and  a  dif- 
ferent will,  by  which  he  bequeathed 
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to  his  daughter,  the  plaintiff 
Georgia  Frances  Stevens,  the  sum 
of  $20,000,  to  be  paid  to  her  when 
she  should  arrive  at  the  age  of 
forty-five  years,  and,  in  case  of  her 
death  before  his  own  death  or  be- 
fore she  should  reach  the  age  men- 
tioned, then  the  $20,000  should  go 
to  his  son,  George  Tobias  Myers, 
Jr.,  to'  whom  he  also  devised  the 
residue  of  his  property,  both  real 
and  personal,  and  whom  he  named 
as  sole  executor  of  such  will.  On 
December  3,  1902,  he  executed  a 
codicil  thereto,  in  which  it  was  pro- 
vided that  if  his  son,  George  T. 
Myers,  Jr.,  should  die  before  him- 
self, then  $20,000  should  be  given 
to  the  Children's  Home  of  Portland, 
$20,000  to  the  Taylor  Street  Metho- 
dist Episcopal  Church,  of  Portland, 
$20,000  to  a  nephew,  and  the  re- 
mainder of  his  property  to  certain 
of  his  nephews  and  nieces.  Henry 
L.  Pittock  was  named  therein  as 
executor. 

On  July  12,  1907,  George  T. 
Myers  died,  and  upon  petition 
therefor  his  last  will  and  testament 
above  described,  with  the  codicil  at- 
tached thereto,  was  duly  admitted 
to  probate  in  Multnomah  county, 
Oregon,  and  pursuant  to  its  terms 
the  defendant  was  duly  appointed 
as  executor  of  that  will,  and  quali- 
fied as  such.  It  is  alleged  that  all 
of  the  debts  and  expenses  of  the  es- 
tate have  been  paid  in  full,  and  that 
at  the  time  of  his  deatii  George  T. 
Myers  was  the  owner  of  certain  real 
property  described;  that,  in  addi- 
tion to  said  real  estate,  he  was  also 
the  owner  of  valuable  salmon  fish- 
eries and  fishing  rights  in  the  terri- 
tory of  Alaska,  from  which  large 
profits  have  been  made;  that  he 
also  owned  a  large  amount  of  per- 
sonal property,  the  nature  and 
amount  of  which  are  to  the  plain- 
tiff unknown,  of  which  the  defend- 
ant has  taken  the  sole  and  exclusive 
possession,  and  now  claims  to  be 
the  exclusive  owner  tiiereof ;  that 
the  latter  refuses  to  carry  out  or 
comply  with  the  agreement  alleged 
to  have  been  made  between  the 
father  and  the  mother  at  the  time 


of  the  execution  of  their  respective 
wills  on  February  11,  1896,  or  to 
convey  to  the  plaintiff  one  half,  or 
any,  of  the  property,  which  right- 
fully belongs  to  her,  and  to  which 
she  is  entitled  under  the  terms  and 
provisions  of  such  respective  wills, 
and  refuses  to  account  to  her  for 
the  rents,  issues,  and  profits,  or  any 
part  thereof. 

The  plaintiff  and  the  defendant 
were  the  only  children  of  George  T. 
Myers  and  Sallie  S.  Myers,  and  the 
plaintiff  contends  that,  but  for  the 
violation  of  the  alleged  agreement 
by  the  father,  all  of  the  property 
owned  by  him  at  the  time  of  his 
death  would  have  been  devised  and 
bequeathed  to  the  plaintiff  and  the 
defendant  in  equal  parts.  Based 
upon  such  allegations,  she  prays  for 
the  court  to  declare  and  decree  a 
specific  performance  of  the  alleged 
agreement  made  between  the  father 
and  the  mother  at  the  time  of  the 
execution  of  their  respective  wills; 
that  the  plaintiff  be  declared  to  be 
the  owner  of  one  half  of  all  the 
property  which  her  father  owned 
at  the  time  of  his  death;  that  the 
defendant  hold  the  same  as  trustee 
for  her;  and  that  he  be  required  to 
account  to  the  plaintiff  for  one  half 
of  all  such  property,  including  the 
rents,  issues,  and  profits  thereof. 

The  defendant  filed  an  answer  in 
which  he  admits  that  he  is  the 
brother  of  the  plaintiff,  and  that 
they  are  the  only  children  of  George 
T.  Myers  and  Sally  S.  Myers,  both 
of  whom  are  now  deceased;  that  the 
latter  had  accumulated  a  large 
amount  of  property  during  theii 
lifetime;  and  that  Sally  S.  Myers 
was  the  owner  of  her  real  property 
described. 

The  record  does  not  show  what 
was  done  with  the  will  of  George 
T.  Myers,  executed  on  February  11, 
1896;  but  Mr.  Boise  testifies  that, 
soon  after  the  death  of  Mrs.  Myers, 
Mr.  Myers  made  another  will,  in 
which  he  left  /t  nominal  sum  only  to 
his  daughter.  However,  there  is  no 
other  evidence  of  that  will  in  the 
record,  although  it  is  admitted  that 
George  T.  Myers  did    execute  an- 
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other  and  different  will  on  May  31, 
1902.  The  defendant  denies  the 
execution  of  any  will  by  .George  T. 
Myers  on  February  11,  1896,  but 
admits  the  execution  of  the  will  of 
Sally  S.  Myers  on  that  date,  al- 
though denying  that  it  was  made 
or  executed  pursuant  to  any  agree- 
ment, as  alleged,  or  otherwise  "than 
in  the  execution  of  an  intent,  pur- 
pose, and  design  on  the  part  of  said 
Sally  S.  Myers  to  dispose  of  what- 
ever property  she  might  have  at  the 
time  of  her  death,  in  accordance 
with  the  provisions  made  and  set 
out  in  her  said  will;"  and  in  legal 
effect  denies  every  material  allega- 
tion of  the  complaint.  As  a  further 
and  separate  answer,  the  defendant 
alleges  the  probating  of  the  will  of 
George  T.  Myers  on  July  22,  1907, 
and  the  initiation  and  filing  of  a 
contest  by  the  plaintiff  against  the 
probate  of  said  will  on  December 
19,  1907,  based  upon  the  allegation 
that  the  said  George  T.  Myers,  at 
the  time  of  the  execution  of  the 
said  will,  was  acting  under  an  in- 
sane delusion,  and  that  such  will 
was  invalid;  that  the  validity  of 
such  will,  however,  was  sustained 
by  decree  of  this  court  (Stevens  v. 
Myers,  62  Or.  372, 121  Pac.  434,  126 
Pac.  29)  ;  and  that  by  the  initiation 
of  such  contest  the  plaintiff  made 
her  election,  and  is  now  estopped 
to  maintain  or  prove  the  allegations 
made  in  her  complaint.  A  reply 
was  filed,  and,  after  testimony  was 
taken,  the  trial  court  on  January 
22,  1914,  made  its  findings  of  fact 
and  conclusions  of  law  and  rendered 
a  decree  against  the  plaintiff,  dis- 
missing her  complaint  and  as- 
sessing costs  against  her,  '  from 
which  decree  plaintiff  appealed. 

The  case  was  first  argued  and 
submitted  in  banc  on  June  3,  1915, 
reargued  on  September  4,  1917, 
and  again  reargued  on  November 
26,  1918;  Mr.  Justice  Harris  not 
sitting  at  any  of  the  hearings  for 
the  reason  that  he  considered  him- 
self disqualified.  On  June  17,  1917, 
the  defendant  filed  a  motion  here 
to  affirm  the  decree  of  the  lower 
court,  on  the  ground  that  the  mem- 
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bers  of  this  court  were  then  equally 
divided  upon  the  issues  between  the 
plaintiff  and  the  defendant.  On 
May  2, 1918,  the  defendant  filed  an- 
other motion  to  affirm  the  decree  of 
.the  lower  court,  for  the  reason  that 
the  members  of  this  court  were 
then  evenly  divided  upon  the  merits 
of  the  case,  and  that  about  eight 
months  had  elapsed  since  the  case 
was  reargued  and  submitted.  No 
decision  was  ever  rendered  on  ei- 
ther of  said  motions,  and  they  were 
again  renewed  at  the  time  of  l^e 
last  argument. 

It  is  alleged  that  the  promises, 
agreements,  and  contract  between 
the  father  and  the  mother  were  not 
in  writing;  that  the  plaintiff  does 
not  know,  and  therefore  cannot 
specify,  the  exact  date  when  they 
were  made,  but  on  information  and 
belief  charges  that  they  were  made 
on,  or  a  short  time  prior  to,  Feb- 
ruary 11,  1896.  The  wills  of  that 
date  were  prepared  by  Whitney  L. 
Boise,  an  attorney  of  this  court,  at 
his  office  in  Portland,  and  were  ex- 
ecuted at  the  same  time  and  on  the 
same  day,  in  the  presence  of  the 
same  witnesses.  After  execution, 
both  wills  were  returned  to  Mr. 
Boise  and  deposited  in  the  safe  in 
his  office,  where  they  remained  un- 
til after  the  death  of  Sally  S.  Myers, 
when  her  will  was  taken  out  and 
probated  by  her  husband.  The 
record  does  not  show  what  was  done 
with  the  will  of  George  T.  Myers 
executed  on  February  11,  1896,  but 
it  is  admitted  that  he  executed  an- 
other and  different  will  en  May  31, 
1902,  about  four  months  after  the 
death  of  his  wife,  and  that  the  codi- 
cil to  his  last  will  was  executed 
on  December  3,  1902.  Exclusive  of 
the  contents  of  the  respective  wills 
and  the  fact  that  both  were  execut- 
ed at  the  same  time  and  on  the  same 
day,  in  the  presence  of  the  same 
witnesses,  there  is  no  other  evidence 
of  any  writing  tending  to  show  any 
contract  or  mutual  compact  between 
George  T.  Myers  and  Sally  S. 
Myers,  or  that  one  will  was  made  in 
consideration  of  the  other;  and  the 
oral  evidence  of  such  a  contract  is 
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confined  to  the  testimony  of  Mr. 
Boise,  who  drew  tiie  wills,  and  that 
of  the  plaintiff  and  her  husband. 

The  question  is  thus  presented  as 
to  whether  the  wills  of  George  T. 
Myers  and  Sally  S.  Myers  of  Feb-, 
ruary  11,  1896,  were  executed  pur- 
suant to  an  agreement,  and,  if  so, 
what  is  the  legal  force  and  effect  of 
such  agreement;  and  whether  the 
plaintiff,  as  the  surviving  daughter 
of  the  deceased  father  and  mother, 
can  now  enforce  that  agreement 
against  her  brother,  the  surviving 
son,  as  to  property  which  he  re- 
ceived under  the  terms  and  provi- 
sions of  the  will  of  George  T.  Myers 
executed  May  31,  1902. 

Messrs.  Roscoe  C.  Nelson  and  W. 
Lair  Thompson,  for  appellant: 

To  establish  a  compact  in  the  case 
of  joint  or  mutual  wills,  the  wills  them- 
selves are  evidence,  and  are  to  be  con- 
sidered in  connection  with  the  sur- 
rounding: facts  and  circumstances  af- 
fecting the  relations  of  the  parties  and 
the  subject-matter,  as  tending  to  show 
their  mutual  or  contractual  nature. 

Worden  v.  Worden,  96  Wash.  592, 
165  Pac.  501;  Alexander  v.  Lewes,  — 
Wash.  — ,  175  Pac.  572;  Anderson  v. 
Anderson,  181  Iowa,  578,  164  N.  W. 
1042;  Corcoran  v.  Kennedy,  177  App. 
Div.  63,  163  N.  Y.  Snpp.  703;  Phillip 
V.  Phillip,  96  Misc.  471, 160  N.  Y.  Supp. 
624;  Shroyer  v.  Smith.  204  Pa.  810,  54 
Atl.  24;  McGinley's  Estate,  257  Pa. 
478,  101  Atl.  807;  Skinner  v.  Rasche, 
165  Ky.  108,  176  S.  W.  942;  Williams  v. 
Williams,  —  Va.  — ,  96  S.  E.  749. 

Where  one  claiming  under  a  con- 
tract to  execute  a  will  has  fully  per- 
formed, and  similarly  where  one 
claims  under  one  of  two  mutual  or  re- 
ciprocal wills,  the  maker  of  the  other 
having  died  and  the  survivor  having 
accepted  the  benefits,  the  Statute  of 
Frauds  will  not  be  applied,  the  con- 
tract being  executed,  and  the  property 
involved  will  be  treated  as  being  im- 
pressed with  a  trust. 

Steinberger  v.  Young,  175  Cal.  81, 
165  Pac.  432;  Bromeling  v.  Bromeling, 
—  Mich.  — ,  168  N.  ^V.  431;  Green  v. 
Whaley,  271  Mo.  636,  197  S.  W.  355; 
Gordon  v.  Spellman,  145  Ga.  682,  89  S. 
E.  749,  Ann.  Cas.  1918A,  852;  Velik- 
anje  v.  Dickman,  98  Wash.  584,  168 
Pac.  465 ;  James  v.  Lane,  103  Kan.  540, 
175  Pac.  387;  Larrabee  v.  Porter,  — ; 
Tex.  Civ.  App.  — ,  166  S.  W.  395. 


Messrs.  Arthur  C.  Eaunons  and  Em- 
mons &  Webster  also  for  appellant. 

Messrs.  Dolph,  Mallory,  Simon,  &. 
Gearin,  and  Martin  L.  Pipes,  for  re- 
spondent: 

Where  the  contract  relates  to  both 
real  and  personal  property,  being  void 
in  part,  it  is  void  as  a  whole. 

Ellis  V.  Gary,  74  Wis.  176,  4  L.R.A. 
55,  17  Am.  St.  Rep.  126,  42  N.  W.  252; 
Pond  V.  Sheean,  182  III.  812,  8  L.R.A. 
414,  23  N.  E.  1018;  Gould  v.  Mansfield, 
103  Mass.  408,  4  Am.  Rep.-  573. 

The  part  performance,  to  take  the 
case  out  of  the  statute,  must  be  exclu- 
sively referable  to  the  contract  al- 
leged; and,  if  it  is  explicable  on  any 
other  ground,  it  is  not  sufSeient. 

Pom.  Gontr.  1st  ed.  §  108;  Shahan 
V.  Swan,  48  Ohio  St  25,  29  Am.  St. 
Rep.  517,  26  N.  E.  222;  Christy  v. 
Barnhart,  14  Pa.  260.  63  Am.  Dec.  543; 
Johnson  v.  Clancy,  4  Blackf .  94,  28  Am. 
Dec.  46;  Swash  v.  Sharpstein,  14 
Wash.  426,  32  L.R.A.  796,  44  Pac.  862; 
Poland  V.  O'Connor,  1  Neb.  50,  98  Am. 
Dec.  327;  Hawkins  v.  Doe,  60  Or.  437, 
119  Pac.  754,  Ann.  Gas.  1914A.  765; 
Semmes  v.  Worthington,  38  Md.  298; 
Wallace  v.  Rappleye,  103  III.  231 ;  Hor- 
ton  v.  Stegmyer,  99  C.  C.  A.  332,  175 
Fed.  756,  20  Ann.  Cas.  1134. 

In  order  to  specifically  perform  a 
parol  contract  to  convey  land,  posses- 
sion must  have  been  transferred. 

Purcell  V.  Miner  (Purcell  v.  Cole- 
man) 4  Wall.  613.  18  L.  ed.  486;  Pond 
V.  Sheean,  132  111.  312,  8  L.R.A.  414, 
28  N.  E.  1018;  Swash  v.  Sharpstein,  14 
Wash.  426,  32  L.R.A.  796,  44  Pac.  862; 
Grindling  v.  Reyhl,  15  L.R.A.(N.S.) 
466,  and  note,  149  Mich.  641,  113  N.  W. 
290. 

The  wills  themselves  do  not  imply  a 
contract  to  make  them,  even  though 
simultaneously  made. 

Re  Edwall,  76  Wash.  891,  184  Pac. 
1041;  Edson  v.  Parsons,  166  N.  Y.  656. 
60  N.  E.  266;  Cawley's  Appeal,  136  Pa. 
628,  10  L.R.A.  93,  20  Atl.  567;  Wilson 
V.  Gordon,  73  S.  C.  155,  53  S.  E.  79; 
Buchanan  v.  Anderson,  70  S.  C.  464,  50 
S.  E.  12 ;  Frazier  v.  Patterson,  243  111. 
80,  27  L.R.A.(N.S.)  608,  90  N.  E.  216, 
17  Ann.  Cas.  1008;  Schumaker  v. 
Schmidt,  44  Ala.  464,  4  Am.  Rep.  135. 

Courts  do  not  look  with  favor  upon 
declarations  of  deceased  party  to 
prove  an  oral  contract. 

Rosenwald  v.  Middlebrook,  188  Mo. 
58,  86  S.  W.  200;  Rose  v.  Oliver,  82  Or. 
447,  52  Pac.  176;  Richardson  v.  Orth. 
40  Or.  252,  66  Pac.  926,  69  Pac.  466; 
Sappingfield  v.  King,  49  Or.  102,  8 
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L.R.A.(N.S.)  1066,  89  Pac.  142,  90  Pac. 
150. 

Every  bill  for  the  specific  perform- 
ance of  a  contract  is  an  application  to 
tiie  sound  discretion  of  the  court. 

Cox  V.  Cox,  26  Gratt.  305;  Sprinkle 
v.  Hayworth,  26  Gratt.  884;  Snider  t. 
Lehnherr,  5  Or.  386. 

All  precedent,  as  well  as  all  con- 
temporaneous, negotiations  in  relation 
to  a  contract  afterwards  reduced  to 
writing,  is,  in  the  absence  of  acci- 
dent, etc.,  conclusively  presumed  to 
have  been  swallowed  up  by,  and  en- 
tirely merged  and  expressed  in,  the 
written  instrument,  which  henceforth 
becomes  the  sole  expression  of  the  will 
and  agreement  of  the  contracting  par- 
ties. 

State  ex  rel.  Yeoman  v.  Hoshaw,  98 
Mo.  858,  11  S.  W.  759;  Tracy  v.  Union 
Iron  Works  Co.  104  Mo.  193,  16  S.  W. 
203;  Jones  v.  Shepley,  90  Mo.  307, 
2  S,  W,  400;  Boyd  v.  Paul,  125  Mo.  9, 
28  S.  W.  171;  Smith  v.  Caro,  9 
Or.  278;  Halsell  v,  Renfrew,  14  Okla. 
674,  78  Pac.  118,  2  Ann.  Cas.  286; 
Naumberg  v.  Young,  44  N.  J.  L.  831,  48 
Am.  Rep.  380;  Ferguson  v.  Raflferty, 
128  Pa.  337,  6  L.R.A.  33,  18  Atl.  484. 

Even  when  the  contract  limits  a 
man's  rights  to  dispose  of  his  property 
by  will,  it  is  regarded  with  suspicion, 
and  enforced  only  when  it  is  apparent 
that  the  hand  of  equity  is  required  to 
prevent  a  fraud  upon  the  promisee. 

Richardson  v.  Orth,  40  Or.  263,  66 
Pac.  925,  69  Pac.  455;  Rose  v.  Oliver, 
32  Or.  456,  52  Pac.  176. 

The  law  gives  to  every  man  the  un- 
qualified right -to  dispose  of  his  prop- 
erty by  will  as  he  sees  fit. 

Potter  V.  Jones,  20  Or.  239,  12  L.R.A. 
161,  25  Pac.  769;  Chrisman  v.  Chris- 
man,  16  Or.  128,  18  Pac,  6;  Holman's 
Will,  42  Or.  345,  70  Pac.  908;  Re  Tur- 
ner, 61  Or.  1,  93  Pac.  461 ;  Carpenter  v. 
Calvert,  83  Jll.  70. 

The  court  erred  in  holding  that  Mrs. 

Myers  made  and  executed  a  will  as  a 

consideration  for  the  contract  relied 

'  on,  and  in  holding  that  such  will  was 

mutual. 

Taggart  v.  Hunter,  78  Or.  151,  150 
Pac.  738,  152  Pac.  871,  Ann.  Cas. 
1918A,  128;  Taylor  v.  Peterson,  76  Or. 
77,  147  Pac.  520;  Great  Western  Land 
Co.  V.  Waite,  87  Or.  488,  168  Pac.  927, 
171  Pac.  193;  Oregon  Home  Builders 
V.  Crowley,  87  Or.  517,  170  Pac.  718, 
171  Pac.  214;  Lueddemann  v.  Rudolf, 
79  Or.  249,  154  Pac.  116,  155  Pac.  172. 

In  an  appellate  court,  when  there  is 
an  equal  division  of  the  judges  on  the 
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merits,   the   judgment   of  the   lower 
court  will  be  afiirmed. 

Putman  v.  Southern  P.  Co.  21  Or. 
230,  27  Pac.  1033;  United  States  v. 
Reeside,  19  L.  ed.  391;  Albany  Bridge 
Case  (Coleman  v.  Hudson  River 
Co.)  2  Wall.  403,  17  L.  ed.  876;  Wash- 
ington Bridge  Co.  v.  Stewart,  3  How. 
413,  11  L.  ed.  658;  3  Cyc.  415;  Balti- 
more V.  Lefferman,  4  Gill,  425,  45  Am. 
Dec.  146;  Hammond  v.  Rldgely,  5  Harr. 
&  J.  245,  9  Am.  Dec.  522;  Rayne  v. 
American  Sugar-Ref.  Co.  —  Mass.  — , 
44  N.  E.  444;  Comer  v.  Knowles,  17 
Kan.  436;  Dutch  Reformed  Church 
Cases,  52  Mich.  329, 17  N.  W.  933 ;  Gran 
v.  Spangenberg,  53  Minn.  42,  54  N.  W. 
933;  Durant  v.  Essex  Co,  8  Allen,  103, 
85  Am.  Dec.  685;  Luco  v.  De  Toro,  88 
Cal.  26,  11  L.R.A.  543,  26  Pac.  983; 
Santa  Rosa  City  -R.  Co.  v.  Central 
Street  R.  Co.  112  Cal.  436,  44  Pac.  733; 
Frankel  v.  Deidesheimer,  93  Cal.  78,  28 
Pac.  794. 

Johns,  J.,  delivered  the  opinion  of 
the  court: 

In  his  motions  to  affirm  the  de- 
cree of  the  circuit  court,  the  defend- 
ant relies  upon,  the  decisions  of  the 
Supreme  Court  of  the  United 
States,  and  some  other  jurisdic- 
tions, and  the  cases  of  Guthrie  v. 
Imbrie,  12  Or.  182,  53  Am.  Rep. 
381,  6  Pac  664,  and  Putman  v. 
Southern  P.  Co.  21  Or.  230,  27  Pac. 
1033;  and  under  such  authorities 
contends  that  the  disagreement  of 
this  court  would  necessarily  result 
in  an  affirmance  of  the  decree  of  tiie 
lower  court  All  of  the  arguments 
in  this  case  were  heard  in  banc,  and 
chapter  167  of  the  Laws  of  1913,  p. 
295,  §  4,  provides:  "When  sitting 
in  banc,  the  concurrence  of  four 
justices  shall  be  necessary  to  pro- 
nounce a  judgment." 

Section  6  of  this  act  is  as  follows : 
"The  supreme  court  shall  have 
power  to  make  and  enforce  all  rules 
necessary  to  the  prompt  and  orderly 
^patch  of  the  business  of  the 
court,  and  the  remanding  of  causes 
to  the  court  below." 

It  is  not  claimed  that  tiiis  court 
ever  rendered  any  decision  in  this 
case,  and  the  rehearings  were  or- 
dered on  the  application  of  one  of 
the  litigants. 

This  is  a  suit  in  equity  and  is 
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here  tried  de  novo.     The  cases  of 
Guthrie  v.  Imbrie  and  Putman  v. 
Southern     P.     Co. 
iMTr'.'i'iTe'iV^.  supra,    were    both 
actions  at  law,  and 
both  were  decided  under  an  older 
statute,  different  from  the  one  en- 
acted in  1913,  above  quoted,  and  for 
such  reason  those  cases  are  not  in 
point.    The  motions  to  affirm  were 
filed  on  June  7,  1917,  and  May  2, 
1918,  renewed  on  October  21,  1918, 
and  insisted  upon  at  the  last  argu- 
ment of  this  cause. 

rebeariac-  The      pCtltlOnS      for 

di.cre«ion.  rcargument      were 

addressed  to  the  sound  discretion  of 
this  court,  and  were  granted  in  the 
exercise  of  that  discretion.  The 
following  entry  appears  in  the  of- 
ficial records  of  this  court  under 
date  of  June  19,  1917:  "Now  at 
this  time,  the  court  being  fully  ad- 
vised, it  is  ordered  that  the  motion 
to  afiirm  the  decree  of  the  court  be- 
low be  and  the  same  is  denied." 

By  order  of  the  court  the  case 
was  reargued  on  September  4,  1917, 
and  again  reargued  on  November 
26,  1918.  This  is  an  important 
case,  and  it  is  very  apparent  that 
the  rearguments  were  ordered  and 

Appeal-divided  ^^^  *«'  ^he  pur- 
coart-notlon  poSC     Of      prOCUnng 

to  aiiirm.  ^^  concurrencc  of 

four  justices,  "necessary  to  pro- 
nounce a  judgment"  on  the  merits. 
The  motions  to  affirm  the  decree  are 
denied. 

At  the  time  of  their  marriage, 
youth  and  energy  were  about  the 
only  assets  of  George  T.  Myers  and 
Sally  S.  Myers.  They  had  their 
trials  and  struggles,  but  through 
economy  and  close  attention  to  busi- 
ness affairs  they  eventually  accumu- 
lated a  substantial  fortune,  and  at 
the  time  of  her  death  on  January 
18,  1902,  Sally  S.  Myers  left  an  es- 
tate in  her  own  right  of  the  ap- 
praised value  of  $26,350 ;  and  at  the 
time  of  his  death  of  July  12,  1907, 
George  T.  Myers  left  an  estate  of 
the  appraised  value  of  $232,138.65, 
including  the  property  which  he  re- 
ceived by  the  will  of  his  deceased 
wife.    It  appears  that  Mrs.  Myers 


had  received  $5,000  from  an  estate ; 
that  this  money  was  invested  and 
used  for  family  purposes;  that  in  a 
large  measure  it  was  the  beginning 
of  their  later  financial  success ;  and 
that,  at  the  time  of  George  T. 
Myers's  death,  one  parcel  of  his 
wife's  property  was  worth  at  least 
$100,000.  There  has  since  been  a 
very  marked  increase  in  the  value 
of  all  of  the  property. 

George  T.  Myers  and  Sally  S, 
Myers  had  two  children,  a  daughter 
and  a  son,  the  plaintiff  and  the  de- 
fendant in  this  suit.  Their  domes- 
tic relations  were  exceptionally 
happy  and  pleasant.  Mr.  Myers 
had  great  confidence  in  and  re- 
spect for  the  ability  and  judgment 
of  his  wife,  and  freely  consulted  her 
about  all  of  his  business  affairs, 
never  making  an  investment  with- 
out her  approval.  There  was  also 
a  strong  attachment  between  the 
son  and  daughter,  and  the  only 
trouble  they  ever  had  originated  in 
the  execution  of  their  father's  sub- 
sequent wills  and  the  settlement  of 
his  estate.  The  father  and  mother 
were  boon  companions,  and  after 
they  had  acquired  tiieir  fortune 
they  took  numerous  trips,  always 
together,  and  looked  forward  to 
them  with  pleasure.  In  short,  up 
to  the  time  when  this  trouble  arose 
it  was  an  unusually  happy  family, 
strongly  bound  by  the  ties  of  love, 
mutual  respect,  and  confidence. 

In  February,  1896,  just  prior  to 
taking  one  of  their  accustomed 
trips,  George  T.  Myers  called  at  the 
office  of  Whitney  L.  Boise,  an  at- 
torney of  this  court,  and,  according 
to  Mr.  Boise's  testimony,  advised 
the  latter  that  "Mrs.  Myers  and 
himself  had  decided  to  make  a  will; 
each  one  wanted  to  make  a  will; 
that  he  was  going  to  will  to  Mrs. 
Myers  all  of  his  property,  and,  in 
case  of  her  death  before  his,  that  he 
wanted  it  to  go  to  his  children 
equally,  but  at  the  present  time  he 
did  not  desire  to  give  ansrthing  to 
the  children;  that  Mrs.  Myers  had 
helped  him  to  make  his  money,  and 
he  thought  that  he  wanted  to  give 
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everything  he  had  to  her;  and  that 
she  felt  tiie  same  way." 

Mr.  Boise  further  testifies  that 
both  Mr.  and  Mrs.  Myers  came  into 
his  office  the  next  morning;  that 
"they  both  stated  to  me  what  they 
wanted;"  and  that  "I  asked  Mrs. 
Myers  if  she  wanted  the  same  kind 
of  a  will  made,  and  she  said  she  did." 
They  then  commenced  to  talk  about 
trips  they  had  made,  and  of  the  one 
which  they  were  contemplating,  and 
when  Mr.  Boise  was  ready  to  draw 
the  wills  his  stenographer  had  gone. 
He  explained  to  them  how  the  wills 
should  be  executed,  and  that  Mr. 
Myers  could  come  in  later,  take 
them  home,  and  have  them  execut- 
ed. He  further  testifies:  "I  drew 
the  wDls  that  afternoon,  and  Mr. 
Myers  came  in  and  got  them  and 
took  them  home  and  had  them  ex- 
ecuted, and  brought  them  back  to 
my  office,  and  I  looked  them  over 
and  saw  they  were  properly  execut- 
ed, and  put  them  in  envelops  and 
sealed  them  up,  and  put  them  in  the 
safe  in  my  office.  They  remained 
there  a  great  many  years,  I  think 
until  Mrs.  Myers's  death." 

In  response  to  a  question  as  to 
any  understanding  or  agreement, 
"Mx.  Boise  answered : 

I  think  I  have  substantially  stated 
it.  He  said  they  had  talked  it  over 
and  they  had  come  to  the  agreement 
to  make  these  wills.  He  wanted  to 
give  all  of  his  property  to  his  wife, 
and,  in  case  she  died  before  he  did, 
he  wanted  it  to  go  to  his  children 
equally,  and  she  wanted  to  do  the 
same.   That  is  all  I  can  recollect. 

Q.  They  did  not  ask  you,  as  I 
understand  it,  anything  about  the 
making  of  these  wills,  but  told  you 
what  they  wanted  done;  that  is, 
they  merely  told  you  what  they 
wanted  in  the  wills  ? 

A.  L  have  stated  the  case  as  it 
was,  yes.  And  I  drew  it  as  they  told 
me  to,  or  tried  to. 

We  quote  from  his  cross-examina- 
tion : 

Q.  You  are  sure,  now,  you  did 
draw  the  wills  according  to  the  di- 
rections of  both  of  them? 
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A.  I  drew  the  wills  as  I  under- 
stood to  be  their  directions. 

Q.  And  the  wills  as  they  now  are 
written  express  the  agreement  that 
was  made  at  the  time  between  Mr. 
and  Mrs.  Myers? 

A.  That  is  what  I  tried  to  do.  If 
I  failed,  it  is  my  fault. 

Q.  You  do  not  wish  to  be  under- 
stood to  say  that  the  wills  are  not 
according  to  the  agreement  made  be- 
tween them,  that  you  have  testified 
about? 

A.  Certainly  not.     ' 

In  the  former  case,  that  of  con- 
testing the  will,  Mr.  Boise  had  testi- 
fied as  follows:  "She  left  all  her 
property  to  him,  and  he  left  all  his 
to  her.  That  is,  in  case  either  one 
should  die,  that  was  the  condition, 
and  he  was  appointed  executor  of 
her  will,  and  I  think  she  was  ap- 
pointed executrix  of  his  will,  and 
they  were  identical.  I  don't  remem- 
ber now  as  to  whether,  in  case  both 
of  them  died,  the  property  was  to 
be  divided  equally  between  the  chil^ 
dren ;  but  her  will  will  show.  What- 
ever her  will  iff,  his  will  was  a  coun- 
terpart of  it." 

There  is  no  question  about  the  ex- 
ecution of  the  will  of  Mrs.  Myers  on 
February  11,  1896,  and,  while  the 
defendant  denies  the  execution  of 
the  will  of  George  T.  Myers  of  that 
date,  and  such  will  was  not  offered 
in  evidence  and  is  not  accounted  for, 
we  think  it  clearly  appears  from  the 
record  that  both  the  husband  and 
wife  did  execute  their  respective 
wills  at  the  same  time  and  in  the 
same  manner,  as  indicated  by  the 
testimony  of  Mr.  Boise  and  the  sub- 
scribing witnesses,  and  that  such 
wills  were  in  form  and  substance  as 
outlined  in  the  statement  of  this 
case. 

From  an  analysis  of  those  wills  it 
clearly  appears  that  Sally  S.  Myers 
devised  and  bequeathed  all  of  her 
property,  both  real  and  personal,  to 
her  husband,  George  T.  Myers;  that 
he  devised  and  bequeathed  all  of  his 
property  to  his  wife,  Sally  S.  Myers ; 
and  that  each  appointed  the  other  as 
executor  or  executrix  of  the  re- 
spective wills.    The  second  clause  of 
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the  wills  provides:  "I  intentionally 
omit  giving  anything  to  my  children, 
Georgia  Frances  Stevens  and  George 
Tobias  Myers,  Jr.,  knowing  that  my 
husband  (or  my  wife)  will  care  and 
provide  for  them," 

The  third  clause  specifically  pro- 
vides that  in  case  of  the  death  of 
George  T.  Myers  before  Sally  S. 
Myers,  or  of  Sally  S.  Myers  before 
George  T.  Myers  "then  and  in  that 
event,  I  give,  devise  and  bequeath 
all  of  my  property  and  estate,  real 
and  personal,  of  every  name,  nature 
and  description,  and  wheresoever 
situate  and  being,  to  my  said  chil- 
dren, Georgia  Frances  Stevens  and 
George  Tobias  Myers,  Jr."  And  in 
such  an  event  the  fifth  clause  pro- 
vides for  the  appointment  of  the 
plaintiff  and  the  defendant  as  ex- 
ecutrix and  executor  of  the  wills. 
Clause  1  must  be  construed  as  an 
absolute  devise  and  bequest  of  all  of 
the  property  from  the  testator  to 
the  survivor,  and  clause  3  must  be 
understood  as  showing  the  purpose 
and  intent,  at  that  time,  of  both 
George  T.  Myers  and' Sally  S.  Myers 
that,  when  both  of  them  should  die, 
the  son  and  daughter  should  have 
all  of  the  property  of  their  father 
and  mother. 

It  is  contended  by  the  plaintiff  that 
the  wills  are  mutual  or  reciprocal, 
and  that,  upon  the  death  of  Sally  S. 
Myers  and  the  probate  of  her  will, 
and  the  taking  of  her  property  by  her 
surviving  husband  under  clause  1 
thereof,  by  virtue  of  the  agreement 
the  will  of  George  T.  Myers  then  and 
thereby  became  irrevocable,  and 
that  the  rights  of  the  plaintiff  and 
the  defendant  then  became  vested 
under  clause  3  of  his  will.  The  plain- 
tiff further  contends  that  the  mere 
execution  of  the  respective  wills  at 
the  same  time  and  in  the  same  man- 
ner, coupled  with  the  fact  that  Sally 
S.  Myers  died  first  and  her  husband 
probated  her  will  and  received  her 
property  thereunder,  is  sufficient 
evidence  of  a  contract,  compact,  or 
agreement  to  make  the  will  of 
George  T.  Myers  of  February  11, 
1896,  irrevocable;  that,  if  such  acts 
and  facts  are  not  legally  effective 


for  that  purpose,  the  oral  testimony 
in  the  record,  considered  with  the 
execution  of  such  wills,  is  sufficient 
evidence  to  establish  the  existence 
of  the  alleged  compact  or  agree- 
ment; and  that  it  can  be  enforced  by 
this  plaintiff  as  the  daughter  and 
one  of  the  beneficiaries  under  the 
third  clause  of  the  wills. 

This  is  not  a  case  where  both  par- 
ties before  marriage  had  their  own 
property,  and  made  an  antenuptial 
contract.  Neither  is  it  a  case 
where,  by  inheritance  or  otherwise, 
both  of  them  acquire^  property  af- 
ter marriage,  and  then  made  mutual 
wills.  Nor  is  it  an  instance  where 
one  of  the  parties,  by  his  individual 
efforts  only,  had  acquired  property, 
and  the  other  had  obtained  none. 
But  it  is  a  case  where,  at  the  time 
of  their  marriage,  neither  the  hus- 
band nor  the  wife  had  any  property, 
and,  as  the  result  of  their  mutual 
and  joint  endeavor  after  their  mar- 
riage, they  accumulated  a  substan- 
tial fortune  under  a  law  which  gives 
the  wife  equal  property  rights  with 
her  husband ;  and  where  a  husband 
and  wife,  at  the  same  time,  in  the 
same  manner,  in  the  presence  of  the 
same  witnesses,  with  the  same  terms 
and  provisions,  and  for  the  same 
reasons,  executed  their  respective 
wills.  It  must  be  conceded  that  the 
wills  in  question  clearly  expressed 
the  natural  feeling  and  instincts 
which  then  existed  between  a  loving 
husband  and  a  devoted  wife,  and 
those  strong  parental  ties  which 
bind  father  and  mother  to  son  and 
daughter;  that  such  wills  were  the 
very  natural  expression  of  the  true 
relation  which  then  existed  between 
the  members  of  the  family ;  that  the 
father  then  fully  intended  that  the 
son  and  daughter  should  eventually 
receive,  share  and  share  alike,  all  of 
the  property  of  both  the  father  and 
the  mother;  that  such  relations  con- 
tinued to  exist  until  some  time  after 
the  death  of  the  mother  on  January 
13, 1902.  And  it  must  be  fair  to  as- 
sume that  the  mother  died,  fully 
trusting  and  believing  that  such  re- 
lations would  continue  to  exist;  that 
the  terms  and  provisions  of  the  wills 
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of  herself  and  her  husband,  which 
were  executed  on  February  11, 1896, 
would  be  fully  carried  out,  and  that, 
upon  the  death  of  her  husband,  the 
son  and  daughter  would  then  receive 
in  equal  parts  all  of  the  property 
which  had  been  accumulated  by  the 
mutual  efforts  of  herself  and  her 
husband.  The  surviving  husband 
probated  her  will,  took  and  accepted 
the  use  and  benefit  of  her  property, 
and  claimed  it  as  his  own,  with  full 
laiowledge  of  the  terms  and  provi- 
sions of  her  will,  and  the  terms  and 
provisions  of  his  own  will,  concur- 
rently executed  on  February  11, 
1896. 

Standing  alone,  are  such  circum- 
stances sufficient  evidence  of  a  valid 
contract  between  husband  and  wife, 
and  can  such  contract  now  be  en- 
forced by  the  daughter  as  against 
the  defendant,  who  claims  title  to  all 
of  the  property  under  the  terms  and 
provisions  of  the  father's  will  ex- 
ecuted on  May  31,  1902,  after  the 
death  of  the  tatter's  wife  and  the 
receipt  by  him  of  her  property  un- 
der her  will  of  February  11,  1896? 
This  presents  a  novel  and  interest- 
ing legal  question,  upon  which  there 
is  an  apparent  conflict  of  the  author- 
ities. The  leading  original  case  on 
this  subject  is  Dufour  v.  Pereira,  1 
Dick.  419.  21  Eng.  Reprint,  332,  de- 
cided by  "Lord  Camden,  Chancellor, 
on  July  18,  1769,  wherein  "Camilla 

Rancer,  the  wife  of  Rancer, 

being  entitled  to  a  legacy  under  the 
will  of  her  aunt,  she  and  her  hus- 
band agree  to  make  a  mutual  will, 
which  they  do,  and  both  execute  it. 
The  husband  died;  the  wife  proved 
his  will,  and  afterwards  made  an- 
other will.  And  the  question  was, 
whether  it  was  in  the  power  of  the 
wife  to  revoke  the  mutual  will." 

"nie  will  was  jointly  executed  by 
them.    The  chancellor  said: 

"Consider  how  far  the  mutual  will 
is  binding,  and  whether  the  accept- 
ing of  the  legacies  under  it  by  the 
survivor  is  not  a  confirmation  of  it. 

"I  am  of  opinion  it  is. 

*Tt  might  have  been  revoked  by 
both  jointly ;  it  might  have  been  re- 
voked separately,  provided  the  parly 
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intending  it  had  given  notice  to  the 
other  of  such  revocation. 

"But  I  cannot  be  of  opinion  that 
either  of  them  could,  during  their 
joint  lives,  do  it  secretly;  or  that, 
after  the  death  of  either,  it  could 
be  done  by  the  survivor  by  another 
will. 

"It  is  a  contract  between  the  par- 
ties, which  cannot  be  rescinded  but 
by  the  consent  of  both.  The  first 
that  dies  carries  his  part  of  the  con- 
tract into  execution.  Will  the  court 
afterwards  permit  the  other  to 
break  the  contract?    Certainly  not. 

"The  defendant,  Camilla  Rancer, 
hath  taken  the  benefit  of  the  bequest 
in  her  favor  by  the  mutual  will,  and 
hath  proved  it  as  such;  she  hath 
thereby  certainly  confirmed  it;  and 
therefore  I  am  of  opinion  the  last 
will  of  the  wife,  so  far  as  it  breaks 
in  upon  the  mutual  will,  is  void." 

For  such  reasons  it  was  held  that, 
by  her  acts,  the  defendant  "bound 
her  assets  to  make  good  all  her  be- 
quests in  the  said  mutual  will,"  and 
it  was  ordered  that  an  accounting  be 
had.  This  case  is  criticized  and 
somewhat  weakened  by  the  later  de- 
cision of  Lord  Loughborough  in  the 
case  of  Walpole  v.  Orford,  3  Ves.  Jr. 
402,  30  Eng.  Reprint,  1076,  4  Re- 
vised Rep.  38 ;  but  is  again  approved 
in  Stone  v.  Hoskins,  L..R.  [1898]  P. 
7,  93  L.  T.  N.  S.  441,  74  L.  J.  Prob. 
N.  S.  HO,  54  Week.  Rep.  64,  21 
Times  L.  R.  528,  decided  in  Novem- 
ber, 1905. 

Underbill  on  the  Law  of  Wills, 
vol.  1,  p.  19,  §  13,  lays  down  this 
rule: 

"Mutual  wills,  whether  joint  or 
several,  are  revocable  by  either  tes- 
tator during  the  lifetime  of  the 
others  so  far  as  his  disposition  of 
property  is  concerned,  without  no- 
tice to  or  consent  of  the  others,  un- 
less the  noaking  of  the  will  is  the 
result  of  a  contract  by  which  each 
has  agreed  to  devise  his  property  to 
the  others. 

"If  two  testators  who  have  united 

in  the  execution  of  a  mutual  will 

have  devised  their  property  to  each 

.  otiier  so  that  the  devises  form  a 

mutual  consideration,  neither,  after 
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the  death  of  the  other  and  the  pro- 
bate of  the  will  as  to  his  property, 
is  at  liberty,  after  accepting  the 
benefit  conferred,  to  repudiate  the 
contract  to  the  injury  of  the  heirs 
or  next  of  kin  of  the  testator  who 
predeceased  him.  The  mutual  will 
was  made  upon  condition  that  the 
whole  shall  be  but  one  transac- 
tion. If  the  will  is  not  revoked  dur- 
ing the  joint  lives  of  the  testators, 
he  who  dies  first  has  a  right  to  rely 
upon  the  promise  of  tiie  survivor. 
He  has  fulfilled  his  part  of  the  agree- 
ment, and  it  is  not  just  to  his  rep- 
resentatives to  permit  a  revocation, 
when  he  has  been  prevented  from 
revoking  his  will  by  a  reliance  upon 
the  other's  promise.  It  is  too  late 
for  the  survivor,  after  receiving  the 
benefit,  to  change  his  mind,  because 
the  first  will  is  then  irrevocable.  It 
would  have  been  differently  framed, 
or  perhaps  not  made  at  all,  if  it  had 
not  been  for  his  inducement," — cit- 
ing, among  other  authorities,  the 
case  of  Duf  our  v.  Pereira,  supra. 

Schouler  on  Wills,  5th  ed.  vol.  1, 
p.  577,  §  458a,  says :  "It  would  ap- 
pear that,  at  all  events,  either  party 
to  a  joint  or  mutual  will,  and  a  sur- 
vivor especially,  has  the  right,  dur- 
ing life,  to  revoke  that  will  as  con- 
cerns his  own  disposition,  so  that 
it  cannot  be  -set  up  in  probate  as  his 
last  testament ;  but  that  in  equity,  at 
all  events,  a  subsequent  revocation 
which  was  not  mutual  cannot  de- 
stroy the  trust  or  compact  created 
thereby." 

A  full  discussion  of  this  question 
is  found  in  the  late  work  of  Alex- 
ander on  Wills,  where,  in  vol.  1,  §§ 
85,  87,  88,  and  91,  pp.  96-105,  the 
author  says : 

"The  general  rule  seems  to  be,  al- 
though not  undisputed,  that  if  two 
persons  execute  wills  at  the  same 
time,  either  in  one  or  two  instru- 
ments, making  reciprocal  disposi- 
tions in  favor  of  each  other,  the 
mere  execution  of  such  wills  does 
not  impose  such  a  legal  obligation  as 
will  prevent  revocation,  without  no- 
tice, by  either  during  their  joint 
lives.  The  case  is  different,  however, 
Tvhere  the  mutual  or  reciprocal  wills 


are  the  result  of  9  contract  based 
upon  a  valid  consideration,  where 
there  has  been  a  joining  of  prop- 
erty interests  for  the  purpose  of 
making  a  testamentary  disposition 
of  the  same,  or  where,  after  the 
death  of  one,  the  survivor  has  ac- 
cepted benefits  under  the  will  of  the 
other,  which  was  executed  pursuant 
to  an  agreement.  In  such  cases, 
where  all  the  facts  are  fully  estab- 
lished, equity  will  interpose  to  pre- 
vent fraud.  This,  however,  can  be 
accomplished  only  tiirough  a  court 
of  equity,  the  probate  court  having 
no  jurisdiction.    ... 

"There  are  cases,  however,  where 
it  would  be  a  fraud  for  the  survivor 
of  two,  who  had,  pursuant  to  an 
agreement,  made  wills  in  favor  of 
each  other  and  certain  third  per- 
sons, to  alter  or  revoke  on  his  part 
the  testamentary  dispositions  so 
mutually  made,  after  the  will  of 
the  other  had  become  irrevocable 
through  death.  In  such  a  case 
equity  will  step  in  to  prevent  fraud, 
and  will  compel  performance,  view- 
ing the  matter  as  a  contract  rather 
than  as  a  will.    .    .    . 

"Where  two  parties  have  made 
mutual  wills  in  favor  of  each  other, 
whether  pursuant  to  a  valid  agree- 
ment or  not,  if  the  survivor  receives 
benefits  under  the  will  o^the  other 
who  has  died  without  having  re- 
voked the  same,  and  under  the  belief 
that  the  will  of  the  survivor  would 
not  be  altered,  the  revocation  by  the 
survivor  of  his  will  would  be  such  a 
fraud  as  equity  would  prevent. 
Such  wills  are  in  effect  the  separate 
will  of  each  maker,  and  the  right  of 
revocation  is  undisputed,  except  in 
those  cases  where  it  would  be  a 
fraud  against  the  estate  of  the  de- 
cedent to  allow  the  survivor  to  re- 
ceive a  benefit  or  advantage  under 
the  will  of  the  one  first  dying,  and 
thereafter  to  make  a  different  dis- 
position of  his  property.  Where 
mutual  or  reciprocal  wills  have  teen 
made  pursuant  to  an  agreement 
which  has  been  executed  by  one  of 
the  testators  dying  without  having 
made  any  different  testamentary 
disposition  of  this  property,  and  the 
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other  has  accepted  the  benefits  ac- 
cruinsr  to  him  under  the  will  of  the 
deceased,  the  agreement  becomes  ob- 
ligatory upon  the  survivor  and  may 
be  enforced  in  equity  against  his  es- 
tate.   .    .    . 

"The  distinguishing  feature  of  a 
will  is  that  the  testator  may  revoke 
it  at  any  time,  yet  this  right  may  be 
renounced.  He  may  contract  to 
make  a  will  containing  certain  dis- 
positions which  shall  not  be  altered 
or  canceled,  and  such  agreement,  if 
based  upon  a  sufficient  considera- 
tion, is  valid,  and  will  be  enforced  in 
equity." 

The  case  of  Anderson  v.  Ander- 
son, 181  Iowa,  578,  164  N.  W.  1042, 
holds : 

"While  extrinsic  evidence  is  inad- 
missible to  vary  or  change  the  terms 
of  a  will  or  make  another  or  differ- 
ent will  for  the  testator,  there  is  no 
rule  excluding  proof  of  facts  tend- 
ing to  show  that  a  husband  and  wife, 
who  executed  wills  in  favor  of  each 
other  within  a  few  weeks  of  each 
other,  acted  with  the  knowledge  of 
the  other,  that  the  wills  were  drawn 
by  the  same  person  at  the  same 
time,  and  in  identical  terms,  and  at 
the  joint  request  or  direction  of  both 
husband  and  wife,  and  that  they 
were,  in  fact,  executed  in  pursuance 
of  a  common  understanding  and  pur- 
pose.   ... 

"Evidence  held  to  show  that  wills 
executed  by  a  husband  and  his  wife 
in  favor  of  each  other,  though  ex- 
ecuted on  different  dates,  were  ex- 
ecuted in  pursuance  of  a  common 
understanding  and  purpose,  even  ex- 
cluding the  testimony  of  the  scriv- 
ener as  to  the  statements  of  the  par- 
ties to  him  concerning  the  contents 
of  the  wills  and  their  intention 
therein  expressed." 

From  an  examination  of  that  case 
it  will  be  found  that  there  is  a 
marked  similarity  between  the  tes- 
timony of  J.  E.  Anderson,  who  pre- 
pared the  wills  in  question  there, 
and  that  of  Mr  Boise  in  the  instant  • 
case.  In  its  opinion  the  court  goes 
on  to  say:  "But  we  think  there  is 
no  rule  of  evidence  which  excludes 
proof  of  facts  tending  to  show  that 
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the  husband  and  wife  did  act  each 
with  the  knowledge  of  the  other; 
that  the  two  wills  were  drawn  by  the 
same  person  at  the  same  time,  and 
in  identical  terms,  and  at  the  joint 
request  or  direction  of  both  husband 
and  wife;  and  that,  although  the 
dates  of  their  execution  differ  by  a 
few  days,  they  were  in  fact  executed 
in  pursuance  of  a  common  under- 
standing and  purpose." 

In  the  case  of  Frazier  v.  Patter- 
son, 243  111.  80, 90  N.  E.  216, 17  Ann. 
Cas.  1003,  27  L.R.A.(N.S.)  508,  the 
syllabus  in  the  last-named  report 
says: 

"A  will  executed  jointly  by  hus- 
band and  wife,  in  which  each  de- 
vises his  or  her  property  to  the  other 
for  life,  with  remainder  over,  can- 
not be  revoked  by  one  after  the 
death  of  the  other. 

"Extraneous  proof  of  mutual  un- 
derstanding is  not  necessary  to  make 
irrevocable,  after  the  death  of  one 
party,  a  joint  will  by  husband  and 
wife,  by  which  each  gives  his  or  her^ 
property  to  the  other  for  life,  with 
remainder  over  to  their  child." 

And  at  the  close  of  the  opinion  the 
court  sajrs:  "If  evidence  of  a  mu- 
tual compact  is  necessary  in  such 
case,  that  evidence  is  afforded  by 
what  the  parties  did.  We  cannot  see 
how  the  situation  would  be  any  dif- 
ferent if  witnesses  had  testified  that 
they  heard  this  husband  and  wife 
discuss  what  disposition  they  would 
make  of  their  respective  estates,  and 
that  they  agreed  with  each  other 
that  they  would  make  a  joint  will 
such  as  they  did  make.  The  fact 
that  they  made  such  will  is  satis- 
factory proof  to  our  minds  that  it 
was  done  in  accordance  with  their 
mutual  compact  to  dispose  of  their 
property  in  this  manner." 

We  find  this  statement  in  the 
notes  appended  to  the  above  report 
of  the  case:  "There  is  much  con- 
fusion and  apparent  conflict  among 
the  cases  upon  the  quration  of  the 
revocability  of  a  mutual  or  conjoint 
will  by  one  of  the  makers,  after  the 
death,  or  without  the  consent,  of  the 
other.  The  general  principle,  how- 
ever, seems  to  be  that  such  an  in- 
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strument,  as  a  testamentaiy  instru- 
ment, may  be  revoked  by  eitiier 
maker,  so  far  as  his  proper^  is  con- 
cerned, without  the  consent  of  the 
other,  and  therefore  an  express  or 
imjdied  covenant  against  revocation 
will  not  prevent  the  probate  of  a 
later  will  executed  by  one  of  the  par- 
ties; but  a  court  of  equity  may,  in 
a  proper  case,  give  effect  to  the  in- 
strument as  a  contract,  in  the  same 
way  that  equity  may  give  practical 
effect  to  an  agreement  to  make,  or 
not  revoke,  an  individual  will.  This 
distinction  serves  in  a  large  measure 
to  reconcile  apparently  conflicting 
cases."     [27  L.R.A.(N.S.)  508.] 

The  case  of  Brown  v.  Webster,  90 
Neb.  591,  37  L.R.A;(N.S.)  1196, 134 
N.  W.  185,  in  the  syllabus  lays  down 
this  rule  : 

"Where  a  husband  and  wife,  pos- 
sessed of  separate  estates,  orally 
agree  that,  upon  the  predecease  of 
either,  the  survivor  shall  thereupon 
become  the  owner  of  all  of  the  estate, 
both  real  and  personal,  of  such  de- 
'  cedent,  and  at  the  same  time,  and  in 
pursuance  of,  and  for  the  expressed 
purpose  of  providing,  a  proper 
method  of  carrying  such  agreement 
into  effect,  simultaneously  execute 
reciprocal  wills,  in  each  of  which  the 
other  spouse  is  made  sole  devisee 
and  legatee,  held,  that  the  oral  agree- 
ment and  the  execution  of  the  wills 
constitute  a  single  transaction,  that 
each  is  an  integral  part  of  one  con- 
tract, and  that  such  contract  cannot 
be  said  to  rest  entirely  in  parol. 

"And,  in  such  a  case,  the  contract 
of  each  is  a  sufficient  consideration 
for  the  contract  of  the  other. 

"And  the  continued  reliance  by 
plaintiff  upon  the  contract,  by  per- 
mitting her  will,  executed  as  a  part 
thereof,  to  remain  in  the  family  safe, 
unchanged  and  unrevoked,  during 
the  entire  lifetime  of  the  deceased, 
constituted  full  performance  by  her 
of  the  terms  of  the  contract. 

"And  the  wills  executed  as  a  part 
of  such  contract,  in  equity,  are  not 
ambulatory,  and  may  not  be  revoked 
by  either  party  to  such  contract  so 
long  as  the  other  party  continues  to 


perform  the  contract  on  his  or  her 
part." 

Larrabee  v.  Porter,  —  Tex.  Civ. 
App.  — ,  166  S.  W.  395,  is  an  exhaus- 
tive and  well-considered  case,  and 
the  rule  is  there  stated  thus : 

"A  joint  and  mutual  will,  execut- 
ed by  husband  and  wife  pursuant  to 
a  contract  between  them,  which 
gives  to  the  survivor  a  life  estate  in 
the  entire  property,  with  remainder 
to  their  daughters,  is  executed  on  a 
valid  consideration,  consisting  of  the 
reciprocal  devise  of  the  one  to  the 
other;  and  where,  on  the  death  of 
the  wife,  acquiescing  in  the  will,  the 
husband  probates  it  and  goes  into 
possession,  he  cannot  revoke  the  will. 

"Where  a  joint  and  mutual  will 
executed  by  husband  and  wife, 
which  gave  to  the  survivor  their 
property  for  life,  with  remainder  to 
their  daughters,  was  executed  in 
consummation  of  a  parol  agreement 
between  them  to  make  an  equitable 
disposition  of  their  property  to 
their  children,  and  the  husband,  on 
the  death  of  the  wife,  probated  the 
will  and  took  possession  of  the  prop- 
erty devised  thereby,  he  was  es- 
topped from  thereafter  disregarding 
the  will." 

In  Robinson  v.  Mandell,  3  Cliff. 
169,  Fed.  Cas.  No.  11,959,  the  rule 
is  thus  laid  down :  "Where  two  per- 
sons agree  each  with  the  other  to 
make  mutual  wills,  and  both  execute 
the  agreement,  it  is  held  that  neither 
can  properly  revoke  his  will  without 
giving  notice  to  the  other  of  such 
revocation.  The  death  of  one  of  the 
parties,  in  such  a  case,  carries  his 
part  of  the  contract  into  execution, 
and  the  better  opinion,  perhaps,  is, 
that  the  other  party,  after  that 
event,  if  the  agreement  was  definite 
and  satisfactory,  cannot  rescind  the 
contract.  Duf  our  v.  Pereira,  1  Dick. 
419,  21  Eng.  Reprint,  332;  2  Har- 
grave's  Jurid.  Arg.  272.  .  .  .  The 
doctrine  is,  that  the  parties  are 
under  a  restriction,  each  to  the 
other,  not  to  revoke  their  respective 
wills  so  as  to  secure  any  undue  ad- 
vantage. Bound  by  the  agreement 
to  maintain  good  faith,  each  to  the 
other,  the  conclusion  is  that  neither 
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can  revoke  without  giving  due  and 
seasonable  notice." 

2  Story,  Eq.  Jur.  §  785,  says :  "A 
contract  to  make  mutual  wills,  if  one 
of  the  parties  has  died,  having  made 
a  will  according  to  the  agreement, 
will  be  decreed  in  equity  to  be  spe- 
cifically executed  by  the  surviving 
party,  if  he  has  enjoyed  the  benefit 
of  the  will  of  the  other  party." 

In  Prince  v.  Prince,  64  Wash.  552, 
117  Pac  255,  it  is  held:  "Mutual 
wills  by  two  testators,  looking  to  a 
just  distribution  of  the  property  of 
both,  partake  of  the  nature  of  con- 
tracts, and  may  be  specifically  en- 
forced." 

This  case  quotes  with  approval  the 
opinion  in  Deseumeur  v.  Rondel,  76 
N.  J.  Eq.  394,  74  Atl.  703,  where  the 
rule  is  thus  laid  down :  "A  contract 
of  two  persons  on  a  sufficient  con- 
sideration for  the  benefit  of  a  third 
person  is  enforceable  against  the 
contractor." 

And:  "An  agreement  between 
two  persons  on  a  legal  consideration 
to  dispose  of  their  property  at  death 
in  a  specified  manner,  or  to  specified 
persons,  is  enforceable.    .    .    . 

"It  may  be  that,  during  the  life- 
time of  both  Alexander  and  Eliza- 
beth Bisson,  either  could  have  re- 
scinded this  agreement — call  it  a 
will,  or  call  it  a  contract,  or  an  in- 
strument of  proof  tending  to  prove 
a  contract.  But  I  am  clearly  of  opin- 
ion that,  whatever  name  should  be 
properly  used  to  characterize  this 
paper,  it  proves,  or  tends  to  prove, 
an  agreement  between  the  parties 
signing  it  to  dispose  of  their  prop- 
erty in  a  certain  way,  which  a  court 
will  enforce  if  made  upon  legal  con- 
sideration; and  if  it  be  true  and 
proved  that  at  the  time  the  paper 
was  executed,  and  at  the  time  of  the 
death  of  Alexander,  he  was  pos- 
sessed of  personal  property  or  real 
estate,  which  was  taken  over  and 
used  by  Elizabeth,  his  wife,  by  vir- 
tue of  the  probate  of  this  paper  as 
his  will,  the  agreement  thus  evi- 
denced has  sufficient  legal  considera- 
tion to  support  it,  and  the  rights  un- 
der it  will  be  enforced. 

"If,  for  instance,  Alexander  was  a 
2  A.L.R.— 74. 
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man  of  means,  and  Elizabeth  had  the 
four  lots  which  were  in  her  name  at 
the  time  of  the  making  of  the  paper 
on  the  20th  of  June,  1855,  and  th^ 
made  this  paper,  which,  as  they  said, 
was  to  make  a  final  settlement  re- 
specting their  properties,  and  he 
died  first,  and  she  tpok  under  the 
terms  of  this  paper,  which  was  pro- 
bated as  a  will,  all  of  his  personal 
property,  and  either  used  it  (if  it 
were  held  that  under  the  terms  of 
the  probated  will  she  was  entitled  to 
do  so),  or  used  it  for  life  (if  the  nar- 
rower estate  was  held  to  be  vested), 
I  cannot  believe  it  possible  that  any 
court  would  thereafter  permit  her, 
under  these  circumstances,  to  re- 
scind or  repudiate  her  pt^t  of  the 
bargain." 

In  Campbell  v.  Dunk«lberger,  172, 
Iowa,  385,  153  N.  W.  56,  this  doc- 
trine is  announced :  "Where  mutual 
wills,  reciprocal  in  their  provisions, 
are  executed  in  pursuance  of  a  con- 
tract between  the  parties,  if,  after 
the  death  of  one  of  the  parties,  the 
survivor  takes  advantage  or  accepts 
the  provisions  made  by  the  other 
party,  the  survivor  may  not  other- 
wise dispose  of  his  property  than  ac- 
cording to  the  terms  of  the  will." 

In  the  case  of  Baker  v.  Syfritt,  147 
Iowa,  49,  125  N.  W.  998,  it  is  held: 
"Where  two  persons  unite  in  a  joint 
will,  whereby  the  survivor  takes 
some  benefit  from  the  estate  of  the 
one  first  dying,  and  such  provision  is 
coupled  with  another,  by  which,  sub- 
ject to  such  right  in  the  survivor, 
the  estate  of  both  is  devised  to  a 
third  person,  there  is-  an  element  of 
contract  obligation  between  the  per- 
sons, and,  when  the  devise  becomes 
irrevocable,  there  arises  a  vested 
right  in  the  beneficiary  of  which  he 
cannot  be  arbitrarily  deprived." 

In  Rastetter  v.  Hoenninger,  151 
App.  Div.  853,  136  N.  Y.  Supp.  961, 
id.  157  App.  Div.  553,  142  N.  Y. 
Supp.  962,  id.  214  N.  Y.  66,  108  N. 
E.  210,  this  rule  is  announced: 
"Where  a  joint  and  mutual  will  is 
made  by  a  husband  and  wife,  and  is 
binding  upon  the  survivor,  the  lat- 
ter, by  proving  the  will  and  accept- 
ing benefits  thereunder,  contracts 
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that  not  only  the  property  received 
from  the  other  estate,  but  also  his 
individual  property,  shall  be  dis- 
posed of  at  his  death  in  the  manner 
provided  by  the  joint  will." 

This  case  is  cited  and  approved  in 
the  recent  opinion  in  Phillip  v.  Phil- 
lip, 96  Misc.  .471,  160  N.  Y.  Supp. 
«24. 

In  the  case  of  Re  Burke,  66  Or. 
252, 134  Pac.  11,  in  an  opinion  writ- 
ten by  Mr.  Chief  Justice  McBride, 
<luotinsr  with  approval  from  40  Cyc. 
2117,  2118,  it  is  said:  "Such  an 
agreement  is  valid  if  performed  by 
the  making  of  such  wills,  and  the  ac- 
ceptance by  the  surviving  party  of 
the  fruits  of  the  agreement ;  but  it 
is  valid  only  as  a  contract,  the  per- 
formance of  which  by  one  party  and 
acceptance  by  the  other  has  taken  it 
out  of  the  Statute  of  Frauds." 

The  above  authorities,  either  di- 
rectly or  by  implication,  sustain  the 
legal  principles  contended  for  by  the 
plaintiff. 

In  1  Alexander  on  Wills,  §  85,  it  is 
said:  "The  weight  of  authority  is 
that  such  agreements  to  make  wills 
are  not  established  merely  because 
two  persons  have  made  reciprocal 
testamentary  dispositions  in  favor 
of  each  other,  the  language  of  auch 
wills  containing  nothing  to  the  effect 
that  the  instruments  were  the  re- 
sult of  a  contract.  Some  jurisdic- 
tions, however,  have  held  that  such 
fact  causes  the  presumption  to  arise 
that  the  wills  were  executed  pursu- 
ant to  an  agreement.  The  reasoning 
in  such  cases,  however,  does  not 
seem  cogent,  and  general  facts  and 
circumstances  are  included  to  aid  in 
arriving  at  the  conclusion.  .  .  . 
And  where  such  wills  are  executed 
by  relatives  because  of  love,  affec- 
tion, or  family  ties,  such  facts  would 
seem  to  negative  any  agreement  be- 
tween the  parties,  based  upon  a  fixed 
condition." 

In  the  recent  case  of  Wanger  v. 
Marr,  257  Mo.  482,  165  S.  W.  1027, 
the  supreme  court  of  Missouri  in 
legal  effect  overrules  the  former  case 
of  Bower  v.  Daniel,  198  Mo.  325,  95 
S.  W.  359,  and  holds  that  "the  mere 
fact  of  the  execution  of  joint  wills 


is  not  sufficient  evidence  in  itself  to 
show  that  the  wills  were  made  pur- 
suant to  contract.  .  .  .  The  re- 
ciprocal character  of  separate  wills, 
if  proved,  is  not  so  sigiiiiicant  evi- 
dence that  they  were  executed 
pursuant  to  a  contract,  as  is  the  ex- 
ecution in  a  single  instance  of  the 
joint  will  of  husband  and  wife,"  and 
that  the  evidence  in  the  case  was 
"insufficient  to  establish  the  fact 
that  contemporaneous  wills,  execut- 
ed by  the  husband  and  wife,  were 
executed  pursuant  to  a  contract." 

In  Allen  v.  Bromberg,  163  Ala. 
620,  50  So.  884,  it  is  held  that 
"where  there  was  an  agreement  be- 
tween husband  and  wife  to  make 
mutual  wills  disposing  of  real  estate, 
the  same  was  void  .  .  .  unless  in 
writing,  .  .  .  and  the  wife  had 
the  right  to  revoke  a  will  made  pur- 
suant thereof,  after  the  death  of  the 
husband,  and  to  make  another." 

In  Edwall  v.  Jesseph,  75  Wash. 
391, 134  Pac.  1041,  it  is  announced: 
"The  making  of  mutual  wills  by  a 
husband  and  wife  is  not  such  a  part 
performance  of  an  oral  contract  to 
make  irrevocable  wills,  devising  the 
real  estate  of  the  parties  to  the  sur> 
vivor,  as  to  take  the  same  out  of  the 
operation  of  the  Statute  of  Frauds." 

In  Buchanan  v.  Anderson,  70  S.  C. 
454,  50  S.  E.  12,  this  statement  is 
made:  "Where  a  husband  and  wife 
adopt  an  instrument  as  their  will, 
which  disposes  of  the  separate  but 
not  of  the  joint  property,  either  may 
revoke  it,  in  the  absence  of  a  valua- 
ble consideration  to  support  a  con- 
tract to  dispose  of  the  property  in 
the  manner  set  forth  in  the  will." 

Wilson  V.  Gordon,  73  S.  C.  160,  53 
S.  E.  79,  decided  that  "an  attorney 
was  employed  by  two  maiden  sisters, 
on  joint  request,  to  prepare  two 
wills,  giving  the  property  of  each  to 
the  other,  with  a  provision  that,  if 
the  devisee  should  die  in  the  life- 
time of  the  testator,  the  property 
should  go  to  a  niece  and  her  chil- 
dren. Held,  not  mutual  wills;  and 
that  the  surviving  sister,  after  hav- 
ing accepted  the  benefit  of  the  de- 
ceased sister's  will,  might  destroy 
her  own  will." 
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In  Cawley's  Appeal,  136  Pa.  628, 
10  L.R.A.  93,  20  Atl.  567,  it  was 
decided  that  "the  instrument  was 
not  a  contract j  in  form  or  effect; 
nor,  there  having  been  no  joint  prop- 
erty or  joint  devise,  was  it  a  joint 
will.  It  was  properly  a  double  will, 
and  must  be  construed  and  treated 
as  the  separate  will  of  each  maker, 
as  fully  as  though  a  separate  copy 
had  been  executed  by  each.  Where- 
fore, after  the  death  of  one,  it  was 
revocable  by  the  other  as  to  his 
own  property." 

In  Edson  v.  Parsons,  155  N.  Y. 
555,  50  N.  E.-265,  it  is  held  that, 
■"after  the  death  of  one  of  the  sis- 
ters, the  survivor  made  a  different 
will,  and  upon  her  death  the  brother 
attempted  to  establish  the  provisions 
of  the  first  will,  as  a  contract  be- 
tween the  sisters  to  give  their  prop- 
erty ultimately  to  the  brother. 
Held,  that  the  making  of  the  wills, 
and  the  other  circumstances  shown, 
did  not  establish  such  a  contract,  as 
a  matter  of  law." 

The  opinion  goes  on  to  say:  "I 
think  it  needs  no  further  argument 
to  show  that  to  attribute  to  a  will 
the  quality  of  irrevocability  de- 
mands the  most  indisputable  evi- 
dence Of  the  agreement  which  is 
relied  upon  to  change  its  ambulatory 
nature,  and  that  presumptions  will 
not,  and  should  not,  take  the  place 
of  proof." 

This  case  was  cited  with  approval 
by  Mr.  Justice  Eakin  in  Sapping- 
field  V.  King,  49  Or.  109,  8  L.R.A. 
(N.S.)  1066,  89  Pac.  142,  90  Pac. 
150. 

Such  is  the  conflict  of  authorities 
as  shown  by  the  decisions  of  some 
of  the  different  courts.  Applying 
the  law  to  the  facts  in  the  case  at 
bar,  we  find  that  in  the  preamble 
•of  their  respective  wills  each  tes- 
tator says :  ".  .  .  Hereby  revok- 
ing all  former  wills  made  by  me." 
This  language  would  clearly  imply 
that  each  of  them  had  made  a  form- 
er will,  and  from  it  we  might  infer 
that  their  former  wills  were  mutual- 
ly revoked;  that  in  consideration 
thereof  the  instant  wills  were  ex- 
•ecuted;    and    that    circumstances 
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might  be  a  consideration  for  such 
wills.  Concerning  the  conversa- 
tion prior  to  the  execution  of 
the  wills,  Mr.  Boise 
testifies  that  George  S^nili"™"  nT 
T.  Myers  told  him: 
"At  the  present  time  he  did  not 
desire  to  give  anything  to  the 
children,"  and  in  clause  2  of 
their  respective  wills  the  testators 
announce  their  intentional  omission 
of  any  bequest  to  their  children, 
"knowing  that  my  wife  (or  my  hus- 
band) will  care  and  provide  for 
them."  We  consider  this  to  mean 
that  it  was  not  the  purpose  or  in- 
tent of  either  of  the  testators  spe- 
cifically to  bequeath  any  property 
to  either  of  the  children  while  both 
of  the  parents  were  living,  and  that 
each  of  them  relied  upon  the  other, 
after  the  death  of  one  and  during 
the  lifetime  of  the  survivor,  proj)- 
erly  to  care  and  provide  for  them, 
^nd.what  should  be  proper  care  and 
provision  was  a  matter  in  the  dis- 
cretion of  the  surviving  parent. 
That  is  the  construction  which 
should  be  placed  on  clause  2  of  the 
will.  Any  specific  provision  for  the 
children  must  then  be  found  in  the 
third  clause.  If  both  wills  remained 
in  force  and  effect  as  they  were  orig- 
inally executed,  upon  the  death  of 
their  parents  the  children  would  be- 
come the  owners  of  their  joint  es- 
tate, share  and  share  alike. 

The  testimony  is  undisputed  that 
the  mother,  Sally  S.  Myers,  was  a 
shrewd,  practical  business  woman, 
of  far  more  than  ordinary  ability. 
This  appears  from  the  uncontradict- 
ed testimony  of  Dr.  Darr,  H.  L.  Pit- 
tock,  Mrs.  H.  L.  Pittock,  and  Cap- 
tain John  Marshall.  Her  husband 
considered  her,  as  he  told  one  wit- 
ness, "the  main  spoke  in  the  wheel, 
in  the  business  way  and  every  other 
way,"  and  said  that,  "if  it  had  not 
been  for  Mrs.  Myers,  he  would  not 
be  where  he  was."  Another  witness 
says :  "He  consulted  with  her  about 
their  business  affairs.  ...  He 
always  told  me  she  was  the  best 
partner  he  ever  had." 

To  the  witness,  C.  C.  Smith,  Mr. 
Myers  said:     "The  balance  of  my 
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property  I  want  to  keep  for  my  chil- 
dren." 

The  record  shows  that  IdJrs.  My- 
ers had  all  of  the  loving  instincts  of 
a  good  wife  and  mother;  that  she 
was  very  much  concerned  in  the 
success  and  happiness  of  her  chil- 
dren; and  that  the  plaintiff,  in  par- 
ticular, was  a  constant  companion 
of,  and  devoted  to,  her  mother,  to 
the  very  last.  We  cannot  believe 
that  it  was  ever  the  purpose  or  in- 
tent of  the  mother  to  put  it  in  the 
power  of  the  father,  after  he  should 
acquire  her  property  under  her  will, 
to  disinherit  her  daughter,  and  yet 
that  is  the  legal  force  and  effect  of 
the  contention  of  the  defendant. 

The  testimony  is  undisputed  that 
their  fortune  was  acquired  as  the 
result  of  the  joint  and  mutual  ef- 
forts of  the  father  and  mother ;  that 
each  of  them  recognized  that  fact; 
that  the  mother  was  freely  consult- 
ed by  her  husband  on  all  matters; 
and  that  her  advice  was  followed 
in  all  their  business  dealings.  It 
must  be  conceded  that  at  the  time 
of  the  execution  of  their  respective 
wills  on  February  11,  1896,  it  was 
then  the  expressed  intention  of  both 
of  them  that,  when  the  father  and 
mother  should  die,  the  children 
should  then  have  all  of  their  joint 
accumulations ;  that  when  the  moth- 
er died  both  of  their  wills  were  in 
force;  and  that  she  died  "knowing" 
that,  during  the  lifetime  of  her  hus- 
band, he  would  properly  provide  for 
the  children,  and  upon  his  death 
they  would  receive,  and  become  the 
owners  of,  the  joint  property  of  h^- 
self  and  her  husband  under  clause 
3  of  their  respective  wills. 

The  record  shows  that  the  plain- 
tiff has  been  the  victim  of  unfortu- 
nate circumstances,  as  the  result  of 
which  her  father,  immediately  upon 
the  death  of  his  wife,  her  mother, 
sought  to  disinherit  her,  and  made 
a  new  will  in  which  he  left  her  a 
nominal  sum  only;  that  after  about 
four  months,  upon  his  return  from 
California,  he  made  another  will, 
in  which  he  bequeath^  to  his 
daughter  $20,000  when  she  should 
arrive  at  the  age  of  forty-flve  years. 


and  devised  all  of  his  other  property 
to  the  defendant;  and  that,  for  the 
purpose  of  further  cutting  off  his 
daughter,  he  afterwards  executed  a 
codicil  which  provided  that,  in  the 
event  of  the  death  of  his  son  before 
his  own  death,  he  bequeathed  $20,- 
000  to  the  Portland  Children's 
Home,  $20,000  to  the  Taylor  Street 
Methodist  Episcopal  Church  of  Port- 
land, $20,000  to  his  nephew,  Charles 
A.  M.  Myers,  and  the  residue  of  his 
estate  to  other  named  nephews  and 
nieces.  At  the  time  the  later  will 
was  prepared,  he  told  Mr.  Boise  that 
"he  had  been  thinking  it  over  him- 
self, and  he  thought  he  ought  to 
give  Mrs.  Stevens  half  the  value  of 
the  property  he  got  from  his  wife," 
and  it  was  apparently  for  that  pur- 
pose that  he  devised  to  her  the 
$20,000,  to  be  paid  when  she  should 
reach  the  age  of  forty-five  years. 
Yet  it  appears  from  the  testimony 
of  the  d^endant  himself  that,  at  the 
time  of  his  father's  death,  one  par- 
cel of  the  property  which  the  latter 
had  received  from  his  wife  was 
worth  at  least  $100,000.  and  the 
plaintiff's  husband  testifies  that  it 
was  worth  $150,000. 

After  again  reading  the  tes- 
timony, carefully  studying  and  ex- 
amining the  respective  wills  and  re- 
reading all  of  the  authorities,  and 
upon  a  further  consideration  of  all 
of  the  surrounding  facts  and  cir- 
cumstances which  obtained  at  the 
time  the  wills  were  executed,  we  are 
of  the  opinion  that  the  wills  in  ques- 
tion were  executed  pursuant  to  an 
agreement  and  understanding  be- 
tween the  deceased  George  T.  My- 
ers and  Sally  S.  Myers;  that  there 
was, a  valid  and  mutual  considera- 
tion for  such  agreement;  and  that 
in  equity  and  good  conscience  the 
agreement  should  be  enforced. 
This  does  not  conflict  with  the  right 
of  any  individual  to  dispose  of  his 
own  property,  by  will  or  otherwise, 
in  his  own  discretion;  but  we  do 
hold  that  where,  for  a  good  consid- 
eration, two  persons  enter  into  an 
agreement  to  execute  mutual  wills, 
and  do  execute  sucli  wills  pursuant 
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to  such  agreement,  and  one  of  them 
dies  while  both  of 
?o"bI«&"  such  wills  are  in 
force  and  effect, 
the  survivor  probating  the  wUI  of 
the  deceased  and  accepting  prop- 
erty under  it,  and  where  the  agree- 
ment is  valid  and  reasonable,  and 
such  facts  are  established  by  com- 
petent evidence,  a  court  of  equity 
will  then  enforce  the  specific  per- 
8  ecinc  er-  formauce  of  such 
formancel"  agreement  on  be- 
««kr^-in-         half  of  a  thu-d  per- 

c  arr.  eficiary  under  such 

mutual  wills.  In  this  case,  we  hold 
that  there  is  sufficient  evidence  of 
such  an  agreement,  and  of  a  valid 
consideration  between  George  T. 
Myers  and  Sally  S.  Myers  at  the 
time  of  the  execution  of  their  re- 
spective wills ;  that,  after  George  T. 
Myers  acquired  his  wife's  property 
by  a  mutual  will  under  a  contract, 
equity  will  not  permit  him  to  keep 
the  property  and  revoke  the  con- 
tract; that  the  plaintiff,  as  a  ben- 
eficiary under  clause  3  of  their  mu- 
tual wills,  is  entitled  to  a  specific 
performance  of  that  agreement; 
that  she  is  the  owner  of  and  should 
have  an  undivided  one-half  interest 
in  all  of  the  property,  both  real  and 
personal,  of  which  her  father  died 
seised,  and  which  he  owned  at  the 
time  of  his  death;  and  that  she 
should  have  from  the  defendant  an 
an  accounting  therefor. 

The  decree  of  the  Circuit  Court  is 
reversed,  and  it  is  hereby  ordered, 
adjudged,  and  decreed  that  the 
plaintiff  is  the  owner  of,  and  is  en- 
titled to  have  and  receive,  an  undi- 
vided one-half  interest  in  all  of  the 
property,  both  real  and  personal, 
owned  and  held  by  George  T.  Myers, 
her  father,  at  the  time  of  his  death 
on  July  12, 1907 ;  that  she  is  entitled 
to  an  accounting  for  any  and  all  of 
the  rents,  issues,  and  profits  of  such 
property  from  that  date;  that  the 
defendant  is  entitled  to  credit  for 
any  just  and  reasonable  charges  or 
expenses  incurred  in  the  adminis- 
tration of  the  estate,  including  the 
contest  of  the  will  of  George  T.  My- 
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ers,  but  that  he  is  not  entitled  to 
credit  for  any  expenses  or  attor- 
ney's fees  incurred  in  the  defense 
of  this  suit;  that  such  decree  shall 
be  and  is  hereby  entered;  that  for 
the  purpose  of  such  an  accounting 
the  cause  shall  be  remanded  to  the 
Circuit  Court;  and  that  neither  par- 
ty shall  have  or  recover  costs  on 
this  appeal  or  in  the  court  below. 

Mr.  Justice  Harris  took  no  part  in 
the  consideration  of  this  cause. 

Mr.  Justice  Bean  concurs  in  the 
result  of  this  opinion. 

Burnett,  J.,  dissenting: 

The  plaintiff  sues  to  enforce  the 
specific  performance  of  an  alleged 
contract  said  to  have  been  made  be- 
tween her  parents,  which  she  thus 
states  in  her  complaint:  "That 
while  each  of  her  parents  was  so  the 
owner  of  such  property,  her  father 
promised  and  agreed  with  her 
mother  that  for  and  upon  the  con- 
sideration that  her  mother  would 
make  and  execute  a  will,  whereby 
she  would  devise  and  bequeath  to 
him  all  the  property  of  every  kind 
which  she  might  own  at  the  time  of 
her  death,  and  would  further  provide 
in  and  by  said  will  that,  in  the  event 
that  he  should  die  before  her  moth- 
er, then  all  of  the  property  of  every 
kind  which  her  mother  might  own 
at  the  time  of  her  death  should  be 
equally  divided  between  the  plain- 
tiff and  the  defendant  herein,  her 
father  would  make  and  execute  a 
will  whereby  he  would  devise  and 
bequeath  to  her  mother  all  the 
property  of  every  kind  which  he 
might  own  or  in  which  he  might 
have  an  interest  at  the  time  of  his 
death,  and  that  in  and  by  said  will 
he  would  further  provide  that,  if 
her  mother  should  die  before  he 
did,  then  and  in  that  event  all  the 
property  which  he  might  own  or  in 
which  he  might  have  an  interest  at 
the  time  of  his  death  should  be 
equally  divided  between  the  plain- 
tiff and  the  defendant  herein.  That 
her  mother  joined  in  said  agree- 
ment so  to  make  and  execute  said 
wills,  and  promised  and  agreed  with 
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her  father  to  make  and  execute  a 
wUl  as  aforesaid." 

She  avers,  in  substance,  that  />n 
February  11,  1896,  each  of  her  par- 
ents, in  pursuance  of  that  agree- 
ment, made  a  will,  which  she  sets 
out  at  large  in  her  complaint. 
These  testamentary  documents  are 
averred  to  be  alike,  except  that  the 
testator  and  the  principal  benefi- 
ciary are  transposed.  Quoting  from 
the  will  of  the  mother,  the  following 
three  clauses  appear: 
■  "I.  I  give,  devise  and  bequeath  all 
of  my  property  and  estate,  real  and 
personal,  of  every  name,  nature, 
and  description,  and  wheresoever 
situate  or  being,  to  my  beloved  hus- 
band, George  T.  Myers,  to  have, 
possess  and  hold  the  same  in  his 
own  right. 

"II.  I  intentionally  omit  giving 
anything  to  my  children,  Georgia 
Frances  Stevens  and  George  Tobias 
Myers,  Jr.,  knowing  that  my  hus- 
band will  care  and  provide  for  them. 

"III.  In  case  of  the  death  of  my 
said  husband,  George  T.  Myers,  be- 
fore my  death,  then  and  in  that 
event,  I  give,  devise  and  bequeath 
all  of  my  property  and  estate,  real 
and  personal,  of  every  name,  nature 
or  description,  and  wheresoever  sit- 
uate and  being,  to  my  said  children, 
Georgia  Frances  Stevens  and 
George  Tobias  Myers,  Jr." 

The  complaint  also  states  in  sub- 
stance that,  without  either  of  the 
wills  being  changed,  the  mother 
died  on  January  18,  1902,  and-  the 
father  took  all  her  property  under 
her  will,  and  afterwards  made  a 
different  will,  bequeathing  to  the 
plaintiff  only  $20,000  out  of  his  pos- 
sessions, said  to  have  been  of  much 
greater  value,  and  giving  the  rest  to 
the  defendant,  plaintiff's  brother. 
It  is  charged  that  under  the  last- 
mentioned  will  the  defendant  took 
possession  of  the  estate  of  the 
father,  after  the  latter's  death,  in- 
cluding what  came  from  the  moth- 
er, and  has  managed  the  same  with 
great  profit,  the  exact  amount  of 
which  is  unknown  to  plaintiff;  but 
she  calls  for  ah  accounting,  and  de- 
mands a  specific  performance  of  the 


.  alleged  agreement,  so  that  half  of 
the  estate  and  its  increment  shall 
be  decreed  to  her.  It  is  affirmative- 
ly stated  in  the  complaint  "that  the 
promises,  agreements,  and  con- 
tracts between  the  father  and 
mother  of  the  plaintiff,  as  hereinbe- 
fore alleged  and  set  out,  were  not  in 
writing,  and  that  the  plaintiff  does 
not  know,  and  therefore  cannot  al- 
lege, the  exact  date  upon  which  the 
same  were  made,  but  according  to 
her  best  knowledge  and  belief  they 
were  so  made  on,  or  a  short  time  be- 
fore, the  11th  day  of  February, 
1896." 

A  general  demurrer  to  the  com- 
plaint was  overruled.  The  agree- 
ment and  the  making  of  the  wills  in 
pursuance  thereof,  as  stated  by  the 
plaintiff,  are  denied  by  the  answer. 

As  an  estoppel  against  the  main- 
tenance of  this  suit,  the  defendant 
avers  the  probate  of  the  will  iwder 
which  he  claims,  and  its  final  estab- 
lishment over  the  plaintiff's  contest 
thereof,  as  decided  in  Stevens  v. 
Myers,  62  Or.  372, 121  Pac.  434, 126 
Pac.  29.  The  reply  traverses  the  an- 
swer in  material  particulars.  From 
a  decree  dismissing  her  suit,  the 
plaintiff  appeals. 

It  is  conceded,  as  a  matter  of 
law,  that  it  is  competent  for  living 
persons  validly  to  contract  with 
each  other  to  make  a  certain  testa- 
mentary disposition  of  the  property 
of  either  or  both.  The  authorities, 
however,  differ  somewhat  as  to  the 
effect  of  such  a  contract,  some  of 
them  distinguishing  between  de- 
vises solely  to  the  other  contract- 
ing party,  and  those  to  him  and 
others.  For  instance,  in  Anderson 
v.  Anderson,  181  Iowa,  578,  164  N. 
W.  1042,  cited  by  the  plaintiff,  and 
in  the  opinion  of  Mr.  Justice  Johns, 
the  husband  and  wife  each  made  a 
will  naming  the  other  as  sole  ben- 
eficiary thereof.  As  claimed  in  the 
present  case,  the  two  testaments 
were  identical  in  form  in  all  re- 
spects except  in  date ;  but  they  were 
made  about  the  same  time.  The 
testimony  of  "t^he  scrivener  is  much 
like  that  of  the  one  who  drew  the 
alleged  wills  in  the  present  case. 
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The  precedent  under  consideration, 
however,  proves  too  much  for  the 
contention  of  the  present  plaintiff. 
The  court  there  said :  "Much  of  the 
confusion  and  doubt  which  is  liable 
to  arise  over  cases  of  this  kind  is 
readily  removed  if  we  keep  in  mind 
the  essential  truth  that  the  two  in- 
struments Qonstitute  a  single  will, 
and  that  it  is  in  all  essential  respects 
the  will  of  the  first  to  die ;  and  when 
such  death  occurs,  and  the  will  is 
thereby  made  effective,  and  is  es- 
tablished in  probate,  such  joint  or 
mutual  instrument  has  served  its 
full  purpose,  and  it  has  no  further 
existence  as  the  will  of  the  survivor. 
The  generality  of  this  statement  is 
subject  to  this  exception,  that  if,  as 
sometimes  happens,  the  mutual 
character  of  the  will  is  limited  to  a 
fractional  part  of  the  survivor's*  es- 
tate, and  in  the  same  instrument 
such  survivor  includes  a  bequest  or 
devise  to  some  third  person,  or  class 
of  persons,  then  to  that  extent  the 
instrument  is  an  individual  will,  and 
to  that  extent  may  be  established 
and  carried  out." 

In  that  instance  both  Anderson 
and  his  wife  were  dead  when  the 
litigation  arose,  the  husband  dying 
first.  The  plaintiffs,  as  heirs  at  law 
of  the  husband,  claimed  under  a  sec- 
tion of  the  Iowa  Code,  providing 
that  "if  a  devisee  die  before  the  tes- 
tator, his  heirs  shall  inherit  the 
property  devised  to  him,  unless 
from  the  terms  of  the  will  a  con- 
trary intent  is  manifest."  Code 
1897. §  3281. 

This  is  substantially  like  our  own 
statute,  L.  0.  L.  §  7327.  The  court, 
speaking  through  Mr.  Justice  Weav- 
er, used  this  language:  "Does  the 
statute  which  appellants  invoke 
.  .  .  have  any  application  to  this 
case?  In  our  judgment  it  does  not. 
By  this  provision,  which  preserves 
to  the  heirs  of  a  devisee  who  prede- 
ceases the  testator  making  the  de- 
vise, the  right  to  succeed  thereto,  a 
lapse  is  prevented.  That  is,  if  the 
devise  is  one  which  would  have  vest- 
ed in  the  deceased  devisee  at  some 
time,  had  he  lived,  his  heirs  take 
hjs  place  in  the  same  right.    They 
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take  through  the  devisee,  or  (per- 
haps in  more  accurate  terms)  they 
take  in  his  stead  by  way  of  repre- 
sentation or  statutory  substitution. 
But  their  right  is  not  of  any  better 
or  higher  quality  than  was  his.  If, 
then,  as  we  have  already  indicated, 
the  wills  are  to  be  treated  as  mutual 
and  reciprocal,  constituting  in  legal 
effect  the  will  of  the  first  to  die,  it 
follows  that  the  reciprocal  devise 
which  would  have  vested  in  the  hus- 
band had  the  wife  died  first  could 
never  become-  effective  or  payable, 
either  to  the  husband  or  his  heirs. 
In  other  words,  the  husband'» 
rights  in  the  estate  of  his  wife  were, 
by  the  will,  made  to  depend  solely 
upon  his  surviving  her.  He  did  not 
survive  her,  and  the  will  she  had 
made  in  his  favor,  conditioned  upon 
his  outliving  her;  can  never  be  made 
effective  for  any  purpose,  at  the  de- 
mand of  his  heirs.  This  is  the  log- 
ical and  necessary  result  of  the 
most  recent  holdings  on  this  branch 
of  the  law  of  wills.  [Citing  a  large 
number  of  authorities.]  While 
these  cases  are  not  all  closely  in 
point  with  the  one  at  bar  they  do  to- 
gether, though  with  some  va- 
riances, afford  a  fair  guide  to  cor- 
rect conclusions  upon  a  question 
which  is  not  frequently  before  the 
courts,  and  the  law  upon  which  has 
not  yet  progressed  entirely  beyond 
its  formative  period.  But  the  pres- 
ent case  brings  it  up  in  its  simplest 
and.  least  complicated  form.  The 
will,  as  we  construe  it,  is  wholly  re- 
ciprocal. Each  party  thereto  makes 
the  other  the  sole  beneficiary.  It 
creates  no  remainders  and  no  exec- 
utory devises.  The  survivor  is  to 
take  all  that  either  or  both  has  to 
give,  benefits  which  are  subject 
to  no  condition  or  contingency  save 
that  of  survivorship.  As  the  hus- 
band died  first,  the  instrument  is  to 
be  treated  and  given  effect  as  his 
will  alone;  and  when  this  is  done, 
nothing  is  left  to  operate  or  to  be 
given  effect  as  the  will  of  the  sur- 
vivor." 

Applying  the  doctrine  of  the  An- 
derson Case  to  the  present  conten- 
tion, and  conceding  that  the  hus- 
band and  wife  made  identical  wills. 
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they  constitute  but  one  instrument, 
which  is  the  will  of  the  first  to  die, 
and  only.  that.  Having  served  its 
purpose  as  the  testament  of  the 
first  decedent,  and  the  estate  not 
having  been  limited,  under  the  con- 
ditions of  the  instrument,  to  any 
other,  the  bipartite  convention, 
even  if  made  as  alleged,  served  its 
purpose  as  the  will  of  the  first  de- 
cedent, and  afterwards  became  in- 
ert. According  to  the  theory  of  the 
Anderson  Case,  therefore,  on  the 
wills  as  stated  in  the  complaint,  My- 
ers took  as  of  right  all  of  the  prop- 
erty of  his  wife  on  her  decease,  be- 
cause she  bequeathed  it  entirely  to 
him,  expressly  omitting  any  be- 
quest to  the  children,  and  there  the 
transaction  between  the  hudband 
and  wife  ended,  leaving  the  surviv- 
or, as  in  the  Anderson  Case,  to  do  as 
he  chose  with  his  estate,  augmented 
by  that  of  his  wife. 

In  the  opinion  of  Mr.  Justice 
Johns  there  is  a  quotation  from  1 
Alexander's  Commentaries  on  Wills, 
to  the  effect  that  "where  two  par- 
ties have  made  mutual  wills  in  fa- 
vor of  each  other,  whether  pursu- 
ant to  a  valid  agreement  or  not,  if 
the  survivor  receives  benefits  under 
the  will  of  the  other  who  has  died 
without  having  revoked  the  same, 
and  under  the  belief  that  the  will  of 
the  survivor  would  not  be  altered, 
the  revocation  by  the  survivor  of 
his  will  would  be  such  a  fraud  as 
equity  would  prevent." 

In  good  reason  this  cannot  be*  the 
law,  for  it  would,  under  all  circum- 
stances, utterly  destroy  testamen- 
tary capacity  and  authority,  where 
one  party  had  made  a  will  in  favor 
of  another  who  had  reciprocated. 
The  authorities  cited  in  support  of 
the  text  do  not  uphold  it,  but  are  de- 
cided on  the  basis  that  there  was  a 
precedent  contract  for  making  such 
wills.  For  instance,  in  Schumaker  v. 
Schmidt,  44  Ala.  454,  4  Am.  Rep. 
135,  there  was  a  joint  instrument 
containing  testamentary  language, 
as  well  as  express  words  of  contract 
upon  the  consideration  of  mutual 
promises,  which  was  executed  by 
both  parties  and  attested  as  a  will, 


giving  to  the  survivor  the  whole 
property  of  the  first  to  die.  After- 
warids  one  of  them  made  a  separate 
will,  otherwise  disposing  of  his 
property,  and  died.  The  survivor 
sought  to  impress  upon  the  deced- 
ent's property  a  trust  in  accordance 
with  the  original  joint  agreement, 
but  his  bill  was  dismissed.  In  >Bol< 
man  v.  Overall,  80  Ala.  451,  60  Am. 
Rep.  107,  2  So.  624,  the  court  said, 
among  other  things,  respecting  the 
instrument  signed  by  the  decedent 
and  involved  in  the  suit:  "It  is 
clearly  a  will  in  form,  being  testa- 
mentary in  frame  and  verbiage. 
But  it  is  also  a  contract,  in  essence 
and  fact,  being  ex^uted,  as  stated 
on  the  face  of  the  paper,  'in  consid- 
eration of  past  and  future  treat- 
ment,' and,  as  shown  by  the  bill,  in 
fuijfcherance  of  a  previous  parol 
agreement  that  it  should  be  execut- 
ed upon  an  admitted  and  specified 
valuable  consideration." 

Baker  v.  Syf  ritt,  147  Iowa,  49, 125 
N.  W.  998,  was  a  case  concerning  a 
joint  will  which  the  court  construed 
as  a  contract,  and  which  the  surviv- 
or adopted.  Campbell  v.  Dunkel- 
Tberger,  172  Iowa,  385, 153  N.  W.  56, 
was  another  joint  will  case,  and  the 
court  said:  "In  order  that  either 
party  denied  the  right  to  revoke 
such  wills,  it  must  appear  by  clear 
and  satisfactory  evidence,  or  on  the 
face  of  the  wills,  that  these  were 
executed  in  pursuance  of  a  contract 
or  compact  between  the  parties." 

Bower  v.  Daniel,  198  Mo.  289,  95 
S.  W.  347,  indeed,  holds  that  there 
must  be  a  contract,  but  also  decides 
that  a  joint  will  gave  internal  evi- 
dence of  a  supporting  agreement. 
However,  this  case  was  expressly 
overruled  in  the  later  case  of  Wang- 
er  V.  Marr,  257  Mo.  482,  165  S.  W. 
1027.  Without  exception,  the  prec- 
edents cited  under  the  section  of 
Alexander  on  Wills,  above  noted, 
are  based  upon  contract,  so  that  the 
case  must  turn  in  every  instance  up- 
on the  existence  of  an  agreement, 
and  whether  it  is  sufficiently  proved 
to  take  the  case  out  of  the  Statute 
of  Frauds.  The '  ambulatory  ele- 
ment of  wills  is  not  to  be  destroyed 
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unless  there  is  a  oontraet  to  that 
effect. 

Passing  this,  however,  we  come 
to  the  main  question  to  be  deter- 
mined, namely,  whether  Myers  and 
his  wife  made  the  agreement  stated 
in  the  complaint.  Tlie  principal  tes- 
timony about  the  execution  of  the 
wills  is  that  of  Whitney  L.  Boise. 

Referring  to  those  wills,  which 
the  plaintiff  says  were  executed  in 
pursuance  of  the  alleged  oral  agree- 
ment, he  stated:  "Shortly  be- 
fore these  wills  were  drawn, 
perhaps  three  or  four  days,  Mr. 
Myers  called  at  my  office.  He 
used  to  come  there  very  often,  drop 
in  every  day  or  so,  and  he  said  they 
were  going  off  on  a  trip,  and  that 
Mrs.  Myers  and  himself  had  decided 
to  make  a  will;  each  one  wanted  to 
make  a  will;  .  .  .  that  he  was 
going  to  will  to  Mrs.  Myers  all  his 
property,  and,  in  case  of  her  death 
before  his,  that  he  wanted  it  to  go 
to  his  children  equally;  but  at  the 
present  time  he  did  not  desire  to 
give  anything  to  the  children;  that 
Mrs.  Myers  had  helped  him  make 
his  money,  and  he  thought  he  want- 
ed to  give  everything  he  had  to  her; 
and  that  she  felt  the  same  way.  I 
told  him  if  they  would  both  come  in 
it  would  not  take  but  a  short  time  to 
draw  the  wills,  and  they  could  ex- 
ecute them  most  any  time.  I  think 
it  was  the  next  morning,  about  half 
past  eleven  they  came  in,  and  then 
they  both  stated  to  me  the  under- 
standing again;  what  they  wanted. 
Mr.  Myers,  I  think,  was  the  spokes- 
man. I  asked  Mrs.  Myers  if  she 
wanted  the  same  kind  of  a  will 
made,  and  she  said  she  did;  and 
then  we  commenced  to  talk  over 
some  of  their  trips.  I  knew  them 
very  well,  socially.  They  told  me 
about  some  of  the  trips  they  had 
taken  in  the  East,  and  what  they 
contemplated  doing;  and  we  talked 
for  some  time,  and  when  I  got  ready 
to  draw  the  wills,  I  looked  at  my 
watch,  and  it  was  about  half  past 
twelve  o'clock,  and  the  stenographer 
had  gone.  I  told  them  I  would  dic- 
tate the  wills  that  afternoon,  and 
prepare  them,  and  Mr.  Myers  could 
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come  in  and  take  them  home  and 
execute  them.  That  they  wanted  to 
have  two  witnesses — ^I  explained 
how  they  were  to  be  executed — ^that 
were  not  interested  in  the  property. 
That  was  all  there  was  to  it.  I  drew 
the  wills  that  afternoon,  and  Mr. 
Myers  came  in  and  got  them  and 
took  them  home  and  had  them  exe- 
cuted and  brought  them  back  to  my 
office,  and  I  looked  them  over  and 
saw  they  were  properly  executed, 
and  put  them  in  envelops  and  sealed 
them  up,  and  put  them  in  the  safe 
in  my  office.  They  remained  there 
for  a  great  many  years ;  I  think  un- 
til Mrs.  Myers's  death." 

Q.  Now .  in  the  talk  that  they 
had,  or  he  had,  with  you,  I  would 
like  to  have  all  that  you  can  remem- 
ber that  they 'said  as  to  any  under- 
standing, agreement,  or  arrange- 
ment that  they  had,  or  they  would 
make  in  that  will,  or  wanted  to 
make,  or  talked  over  to  themselves, 
anprthing  of  that  sort.  All  the  con- 
versation as  you  recollect  it. 

A.  I  think  I  have  substantially 
stated  it.  He  said  they  had  talked 
it  over,  and  they  had  come  to  the 
agreement  to  make  these  wills.  He 
wanted  to  give  all  his  property  to 
his  wife,  and,  in  case  she  died  before 
he  did,  he  wanted  it  to  go  to  hi^ 
children  equally,  and  she  wanted  to 
do  the  same.  That  is  all  I  can  recol- 
lect. 

Q.  Did  they  talk  the  same  thing 
over,  in  that  way,  both  of  them, 
when  that  matter  came  up  again? 

A.  They  ,had  come  in  for  that 
purpose.  He  stated  again  the  prop- 
osition, and  I  asked  Mrs.  Myers  if 
she  wanted  to  make  the  same  kind 
of  a  will,  and  she  said  she  did ;  and 
we  started  to  talk  about  something 
else;  and  I  drew  it  in  accordance 
with  those  directions. 

On  cross-examination,  counsel  for 
the  defendant  alluded  to  the  testi- 
mony given  by  the  witness  in  the 
former  contest  of  Myers's  will,  on 
the  ground  of  his  insanity,  and  pro- 
posed to  question  him  about  his 
declarations  on  oath  in  that  pro- 
ceeding. During  the  discussion  of 
counsel  and  the  court  about  the  reg- 


Digitized  by 


Google 


1178 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.LR. 


ularity  of  the  cross-examination, 
the  witness  on  his  own  motion  inter- 
rupted more  than  once,  and  finally 
broke  in  with  this  statement:  "Just 
a  minute!  I  want  to  make  an  ex- 
planation myself,  as  this  question 
has  arisen  there.  The  issue  I  was 
called  on  in  the  contest  of  the  My- 
ers will  was  proving  his  sanity. 
This  question  about  these  other 
wills  never  occurred  to  me ;  it  never 
occurred  to  me  it  had  anything  to 
do  with  it.  I  did  not  try  to  refresh 
my  memory  with  reference  to  the 
other  wills.  When  this  contest 
came  up,  I  did  give  thought  to  it,  be- 
cause I  was  asked  to  by  Judge  Web- 
ster and  Mr.  Simon.  I  looked  over 
the  wills  and  refreshed  my  memory. 
That  is  the  difference  between  testi- 
fying once  when  a  thing  was  in  is- 
sue, and  once  when  it  was  not.  I 
was  called  on  to  testify  as  to  his 
sanity.  I  had  not  looked  at  the  wills 
since,  except  that  I  probated  Mrs. 
Myers's  will,  and  I  didn't  try  to  re- 
fresh my  memory.  Then  I  was 
called  into  this  case,  and  I  went  and 
looked  at  the  wills  again." 

The  foundation  of  the  plaintiff's 
claim  is  that  the  parents  made  iden- 
tical wills  in  pursuance  of  a  con- 
tract. This  is  denied,  making  it 
jiecessary  for  the  plaintiff  to  prove 
that  averment.  Otherwise  stated, 
she  must  show  by  competent  proof 
that  the  will  of  her  father,  made  on 
February  11,  1896,  was  not  only 
executed  in  pursuance  of  the  agree- 
ment as  alleged,  but  was  indeed 
identical  with  that  of  her  mother. 
The  following  sections  of  our  Code 
affect  this  question: 

"Sec.  712.  There  shall  be  no  evi- 
dence of  the  contents  of  a  writing, 
other  than  the  writing  itself,  except 
in  the  following  cases: 

"(1)  When  the  original  is  in  the 
possession  of  the  party  against 
whom  the  evidence  is  offered,  and 
he  withholds  it  under  the  circum- 
stances mentioned  in  §  782." 

(This  latter  section  requires  the 
original  writing  to  be  produced  and 
proved,  except  as  provided  in  §  712, 
and  that,  if  it  be  in  the  custody  of 
the  adverse  party  and  he  fails  to 


produce  it  on  reasonable  notice,  the 
contents  thereof  may  be  proved  as 
in  case  of  its  loss.) 

The  further  provision  of  §  712,  so 
far  as  applicable  to  this  case,  is: 
"(2)  When  the  driginal  cannot  be 
produced  by  the  party _by  whom  the 
evidence  is  offered,  in' a  reasonable 
time,  with  proper  diligence,  and  its 
absence  is  not  owing  to  his  neglect 
or  default." 

Section  802  refers  particularly  to 
wills,  and  reads  thus:  "A  last  will 
and  testament,  except  when  made 
by  a  soldier  in  actual  military  serv- 
ice, or  by  a  mariner  at  sea,  is  inval- 
id, unless  it  be  in  writing,  and  ex- 
ecuted with  such  formalities  as  are 
required  by  law.  Evidence,  there- 
fore, of  such  will  shall  not  be 
received  other  than  the  written  in- 
strument itself,  or  secondary  evi- 
dence of  its  contents,  in  the  cases 
prescribed  by  law." 

We  have  the  statement  of  the 
witness  that  the  alleged  wills  were 
in  his  custody  for  a  great  many 
years,  and  further  that  "then  I  was 
called  into  this  case,  and  I  went  and 
looked  at  the  wills  again."  If  My- 
ers's will  was  made  and  was  the 
same,  as  stated,  as  that  of  his  wife, 
the  indispensable  proof  thereof,  to 
wit,  the  will  itself,  was  plainly  with- 
in the  reach  of  a  subpoena  duces 
tecum,  and  should  have  been  pro- 
duced. Notwithstanding  all  this, 
however,  the  witness,  over  objec- 
tion, volubly  explained  the  contents 
of  the  will  orally.  Why  should  he 
be  permitted,  when  "called  into  the 
case,"  to  go  and  examine  the  wills 
and  then  come  into  court  and  give 
his  oral  version  of  one  of  them, 
without  its  being  produced?  Under 
the  plain  provisions  of  our  Code,  en- 
forced by  many  decisions  of  our 
own,  there  was  no  competent  proof 
of  the  allegation  that  Myers  made 
a  will  identical  with  that  of  his  wife, 
or  made  one  at  all.  For  aught  that 
appears  in  the  evidence,  even  if  he 
made  a  will  at  that  time,  he  may 
have  expressly  reserved  to  himself 
the  right  to  dictate  the  disposition 
of  his  own  property  and  that  which 
he  should  receive  from  his  wife. 
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'  without  any  restriction.  It  is  men- 
tioned in  the  testimony  of  some  of 
the  witnesses  for  the  plaintiff  that 
the  parents  often  took  pleasure 
trips  away  from  home,  and  that  on 
such  occasions  the  father  habitual- 
ly made  the  statement  that  all  their 
affairs  were  settled,  and  that  in  case 
anything  happened  to  them  the 
property  would  go  to  the  two  chil- 
dren ;  but  no  witness  imputes  to  him 
any  utterance  indicating  that  the 
settlement  was  in  fulfilment  of  any 
binding  contract  between  him  and 
his  wife,  or  that  the  adjustment 
was  irrevocable.  All  this  is  consist- 
ent with  the  idea  that  each  of  the 
parents  retained  testamentary  con- 
trol over  his  or  her  property  then  in 
hand,  or  to  be  derived  from  the  will 
of  the  other.  There  is  nothing  in 
such  language  in  the  least  indicat- 
ing any  contract  of  any  kind.  In- 
deed, it  is  passing  strange  that  in  all 
the  years  elapsing  between  the  date 
of  the  wills  of  February  11,  1896, 
and  the  making  of  the  last  will  of 
Mr.  Myers  in  1902,  no  word  escaped 
him,  so  far  as  the  record  discloses, 
indicating  a  contract  between  him- 
self and  his  wife  on  the  subject. 
Much  stress  was  laid  in  argument 
on  what  Myers  said  about  his  wife 
being  the  biest  partner  he  ever  had, 
and  of  his  counseling  with  her  in 
important  matters.  The  cross-ex- 
amination of  witnesses  narrating 
such  statements  reveals  that  she 
never  took  active  part  in  any  of  his 
business  ventures,  but  confined  her- 
self to  the  role  of  a  good,  helpful 
wife,  an  ideal  of  the  character. 
They  appear  to  have  kept  their 
property  interests  separate,  and 
there  is  quite  as  much  reason  to  say 
that  he  helped  her  to  accumulate 
her  holdings  a9»to  exploit  the  oppo- 
site theory. 

The  only  post  facto  suggestion  of 
any  arrangement  between  the  par- 
ents whatever,  coming  from  the  lips 
of  either  of  the  participants,  is  nar- 
rated in  the  testimony  of  Mrs.  Van 
Duers.  She  was  a  witness  for  the 
defendant  and  a  niece  of  Mrs.  My- 
«rs,  who  lived  about  ten  years  in  the 
family  of  the  father  and  mother, 
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and  testified  that  during  the  life  of 
the  latter,  at  some  time  subsequent 
to  1898,  she  had  a  conversation  with 
her  aunt,  which  she  thus  relates: 
"It  was  a  general  conversation  I 
had  with  my  aunt  on  one  occasion 
in  regard  to  an  estate  left  by  a 
friend  in  a  rather  tangled  condition ; 
and  I  remember  distinctly  asking 
my  aunt  if  she  did  i  not  think  prop- 
erty should  be  divided  before  the 
death  of  the  parents,  and  she  said, 
'No.'  I  said,  'Why  don't  you  do  it?' 
and  she  said,  'No,  your  uncle  accum- 
ulated it  himself,  and  he  has  a  right 
to  say  what  shall  be  done  with  it; 
or,  if  he  is  not  here,  I  have  a  right 
to  say  what  shall  be  done  with  it.' " 

Pertinent  to  this  testimony  are 
the  following  Code  provisions: 

"Where,  however,  one  derives  ti-, 
tie  to  real  property  from  another," 
the  declaration,  act,  or  omission  of 
the  latter,  while  holding  the  title,  in 
relation  to  the  property,  is  evidence 
against  the  former."    L.  O.  L.  §  706. 

"The  declaration,  act,  or  omission 
of  a  deceased  person,  having  suf- 
ficient knowledge  of  the  subject, 
against  his  pecuniary  interest,  is  al- 
so admissible  as  evidence  to  that  ex- 
tent against  his  successor  in  inter- 
est."   L.  O.  L.  §  710. 

The  statement  of  Mrs.  Myers  to 
her  niece  is  binding  upon  the  plain- 
tiff, who  claims  in  the  right  of  her 
mother  as  a  contracting  party. 
This  is  a  most  natural  declaration 
for  Mrs.  Myers  to  make  to  her  niece 
who  had  lived  in  her  family  for  ten 
years  prior  to  her  marriage,  and 
was  still  on  intimate  terms  with  her 
aunt.  The  voice  of  the  father  is 
hushed  in  the  tomb  and  cannot 
speak  to  us  in  the  defense  of  his 
property  or  of  his  character,  against 
the  present  attack  of  his  daughter. 
Such  an  effort  as  hers  ought  not  to 
succeed,  except  upon  the  most 
cogent  testimony.  No  member  of 
the  family  or  other  person  testifies 
that  either  of  the  testators  ever 
stated  that  there  was  a  contract  be- 
tween them  respecting  the  disposi- 
tion of  their  property,  or  that  either 
of  them  intended  to  restrict  the 
other  in  subsequent  disposition  of 
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property,  unless  we  except  the  tes- 
timony of  Mr.  Boise.  Again,  the 
course  of  the  plaintiff  in  contesting 
her  father's  subsequent  will  on  the 
ground  of  his  alleged  insanity  is  in- 
consistent with  the  idea  of  the  con- 
tract to  make  a  will,  and,  in  good 
morals  at  least,  ought  to  bar  her 
from  changing  front  as  she  does. 
If  there  was  a ,  contract,  naturally 
she  would  have  sought  its  enforce- 
ment in  the  first  instance,  instead 
of  contesting  his  will.  She  is  not  in 
the  equitable  position  of  one  who 
has  performed  valuable  services  for 
a  decedent,  with  the  expectation  of 
being  suitably  rewarded  by  a  devise 
or  bequest  of  property.  She  claims 
only  as  a  descendant  of  the  testator. 
She  is  merely  not  satisfied  with 
$20,000,  and  wants  more. 
'  The  power  of  disposing  of  lands 
or  goods  owned  by  an  individual  is 
an  essential  element  of  property. 
As  against  this  prerogative  of  tes- 
tamentary disposition,  children  have 
no  vested  rights  in  the  estates  of 
their  parents.  Much  of  the  litiga- 
tion in  contesting  wills  has  grown 
out  of  the  fallacy  that  the  Statute 
of  Descents  confers  upon  children 
benefits  of  which  they  cannot  be  de- 
prived by  their  parents,  whether 
they  die  testate  or  intestate.  TTie. 
true  legal  principle,  however,  re- 
mains, that  the  prerogative  of  say- 
ing who  shall  enjoy  his  earnings 
after  his  death  abides  in  the  parent. 
It  is  a  wise  and  just  provision  of  the 
law  for  the  protection  and  security 
of  old  age.  It  is  often  potent  to 
compel  the  performance  of  filial  ob- 
ligations, and  to  inspire  loyalty  in 
otherwise  undutiful  children.  Ex- 
cept upon  cogent  reasons,  plainly  es- 
tablished, we  ought  not  to  ignore 
the  right  of  the  owner  to  dispose  of 
his  property  according  to  his  own 
ideas,  or  to  unmake  his  will  because 
he  did  not  do  as  we  personally  might 
have  done  in  the  same  situation. 

Although  our  Code  requires  a  will 
to  be  executed  in  the  presence  of 
two  attesting  witnesses,  who  shall 
sign  the  same  at  the  request  of  the 
testator,  in  his  presence  and  in  the 
presence  of  each  other,  we  are  called 


upon  by  this  suit  in  effect  to  ignore 
the  statute^  and  substitute  for  the 
will  established  under  a  contest  up- 
on the  sanity  of  the  testator,  the  one 
made  by  him  February  11, 1896,  all 
upon  the  statements  of  the  one  at- 
torney who  drew  the  wills,  and 
who  speaks  from  memory  almost 
eighteen  years  after  the  occurrence 
which  he  relates.  In  this  connec- 
tion, the  case  of  Moore  v.  Campbell, 
102  Ala.  445,  14  So.  780,  may  be 
read  with  profit,  to  the  effect  that 
under  a  statute  similar  to  our  § 
7398,  L.  O.  L.,  this  cannot  be  done 
because  it  is  an  evasion  of  the  Law 
of  Wills,  and  an  effort  to  impress  a 
parol  trust  upon  lands,  in  violation 
of  the  Code  section  citeiJ. 

As  to  the  making  of  the  contract 
averred,  we  cannot  rely  upon  the 
wills  themselves,  because  they  make 
no  reference  whatever  to  each  other. 
As  said  in  Frazier  v.  Patterson,  243 
m.  80,  27  L.R.A.(N.S.)  508,  90  N. 
E.  216, 17  Ann.  Cas.  1003:  "If  two 
persons  make  wills,  each  devising 
his  property  to  the  other,  there  is 
no  necessary  inference  that  the 
wills  were  the  result  of  any  mutual 
or  reciprocal  agreement  or  under- 
standing." 

In  that  case,  cited  in  the  opin- 
ion of  Mr.  Justice  Johns,  the  court 
was  considering  a  joint  will,  con- 
taining terms  of  contract,  and  lim- 
ited to  such  an  instance  the  doctrine 
that  the  agreement  might  be  estab- 
lished by  the  terms  of  the  instru- 
ment itself.  In  Prince  v.  Prince,  64 
Wash.  552,  117  Pac.  255,  while  hold- 
ing, under  the  ample  extraneous 
proofs  in  the  case,  that  there  was  a 
contract  relating  to  the  testamen- 
tary disposition  of  the  property  of 
the  parents,  the  court,  speaking 
through  Mr.  Justice  Chadwick, 
quotes  with  approval  the  language 
of  §  6  of  Remsen  on  Preparation  and 
Contest  of  Wills,  as  foltows:  "But, 
to  invoke  the  intervention  of  equity, 
it  is  not  sufficient  that  there  are 
wills  simultaneously  made,  and  sim- 
ilar in  their  cross  provisions ;.  but 
the  existence  of  a  clear  and  definite 
contract  must  be  shown,  either  by 
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proof  of  an  express  a^eement,  or 
by  unequivocal  cirqumstances." 

See  also  McClanahan  v.  McClan- 
ahan,  77  Wash.  188,  187  Pac.  479, 
Ann.  Cas.  1915A,  461. 

Again,  the  mother  said  in  her  tes- 
tamentary document;  "I  intention- 
ally omit  giving  anything  to  my 
children,  Georgia  Frances  Stevens 
and  George  Tobias  Myers,  Jr.,  know- 
ing that  my  husband  will  care  and 
provide  for  them." 

It  would  seem  that,  if  these  wills 
were  made  in  pursuance  of  a  con- 
*  tract,  the  one  would  have  referred 
tojbhe  other  or  to  the  contract,  and 
the  testator  would  have  said  some- 
thing like  this:  ".  .  .  Knowing 
that  my  husband  has  provided  for 
them  by  will  of  even  date  herewith," 
or,  "that  he  has  agreed  with  me  to 
provide  for  them."  It  is  worthy  of 
note,  also,  that  nothing  is  said  by 
either  testator  about  the  kind  of 
care  or  amount  of  provision  that 
was  to  be  made  for  the  children  by 
the  other.  All  is  left  to  future  dis- 
position. The  central  idea  of  the 
situation,  as  expressed  by  the  lan- 
guage of  Mr.  Boise,  is  found  in  his 
statement  "...  that  Mrs.  Myers 
had  helped  him  make  his  money, 
and  he  thought  he  wanted  to  give 
everything  he  had  to  her,  and  that 
she  felt  the  same  way." 

Like  that  of  any  other  witness, 
the  analysis  of  his  testimony  should 
be  conducted  in  the  light  which  all 
the  circumstances  of  the  case  throw 
i«)on  it.  His  acquaintance  with  the 
plaintiff  runs  back  to  a  date  before 
her  marriage,  and  ever  since  he  has 
been  her  friend.  It  is  natural  that 
an  early  friendship  for  one  of  the 
opposite  sex  would,  insensibly  at 
least,  influence  one  in  later  years. 
Mr.  Boise  testifies  that  he  endeav- 
ored to  disabuse  the  mind  of  Mr. 
Myers  of  his  prejudice  against  the 
plaintiff's  husband,  and  it  is  fair  to 
presume  that  the  witness  regretted 
the  action  of  the  father  in  bequeath- 
ing only  $20,000  to  the  plaintiff. 
The  record  justifies  the  inference 
that  his  mind  was  predisposed  to 
finding  a  way  by  which  the  plaintiff 
could  share  more  substantially  in 
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her  father's  accumulation  of  proper- 
ty. Although  he  was  one  of  the 
principal  witnesses  in  the  contest 
instituted  by  the  plaintiff  to  over- 
thrdw  her  father's  will,  because  of 
alleged  insane  delusions  said  to  con- 
trol him,  and  detailed  the  transac- 
tion of  making  the  two  wills  by  the 
parents  with  all  its  preliminaries, 
we  find  in  his  narrative  there  not  a 
word  indicating  that  there  was  any 
contract  to  make  irrevocable  wills. 
He  tells  of  the  elder  Myers  often 
talking  to  him  by  the  hour  about  his 
wife  after  her  death,  and  of  draw- 
ing his  later  will  and  its  codicil,  but 
the  existence  of  a  covenant  between 
the  father  and  mother  never  oc- 
curred to  him  until,  as  he  puts  it,  he 
"was  called  into  this  case."  It  is,  at 
least,  unlikely  that  in  all  those 
hours  of  communing  with  his  friend 
and  client  that  agreement  was  not 
discussed,  if  it  ever  was  made.  As- 
suredly something  would  have  been 
said  about  it  when  his  duty  as  a  law- 
yer called  upon  him  to  restrain  that 
client,  about  to  act  in  violation  of  his 
compact  irrevocably  sealed  by  the 
death  of  the  other  party,  as  he 
would  do  in  making  the  later  will. 

Coming  to  what  the  witness  says 
in  the  present  litigation,  we  find  him 
declaring  first  that  Myers  told  him 
the  pair  had  "decided"  to  make 
wills.  Prominent  in  that  connection 
is  the  announced  purpose  of  the  tes- 
tator to  give  all  his  property  to  his 
wife,  and  his  statement  that  he  did 
not  want  "to  provide  anything  for 
the  children  now."  Finally,  how- 
ever, after  eighteen  years  of  silence 
about  this  chimerical  contract,  with 
every  opportunity  to  describe  it  in 
the  closely  contested  will  case,  when 
pressed  by  plaintiff's  counsel  at 'the 
hearing  of  this  suit,  the  witness, 
like  an  exhausted  runner,  stumbles 
over*  the  line  at  the  finish  with  the 
statement  that  Myers  said :  "They 
had  come  to  an  agreement."  No 
language  of  stipulation  is  imputed 
to  Mrs.  Myers.  According  to  the 
single  witness,  all  she  said  was  that 
she  wanted  the  same  kind  of  a  will, 
clearly  indicating  only  identical  ac- 
tion of  the  husband  and  wife,  with 
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no  thought  of  creating  an  obliga- 
tion. The  idea  of  restricting  the 
testamentary  power  of  the  survivor 
by  the  execution  of  identical  wills 
never  occurred  to  anyone  until  after 
the  death  of  the  parents.  The 
phrase,  "they  had  come  to  an  agree- 
ment," being  an  oral  admission  of  a 
party,  must  be  viewed  with  caution. 
L.  O.  L.  §  868,  subd.  4.  Even  if  an 
accurate  rehearsal  of  what  Myers 
said  eighteen  years  before,  it  savors 
too  much  of  afterthought,  under  all 
the  circumstances,  to  measure  up  to 
that  clear,  precise,  and  convincing 
proof  which  all  the  authorities  re- 
quire to  make  out  a  case  for  specific 
performance  of  a  contract,  changing 
the  title  to  real  property,  otherwise 
within  the  Statute  of  Frauds. 
"Agreement"  does  not  necessarily 
mean  contract.  Jurors  "agree"  up- 
on a  verdict.  The  parents  "agreed" 
to  make  a  trip  to  Mexico,  as  stated 
in  the  testimony.  Yet  no  obligation 
arises  from  either  situation.  In 
short,  the  testimony  discloses  no 
more  than  that  they  were  animat- 
ed by  a  common  purpose,  and  each 
followed  the  example  of  the  other. 

In  speaking  of  part  performance, 
Pomeroy,  in  his  work  on  Contracts 
(§  108),  states  the  rule  thus:  "With 
this  explanation  of  their  probative 
effect,  the  acts  of  part  performance 
must  be  done  in  pursuance  of  the 
agreement;  must  unequivocally  re- 
fer to  and  result  -from  the  agree- 
ment; or,  in  other  words,  clearly 
showing  that  there  exists  some  con- 
tract between  the  parties  they  must 
be  exclusively  referable  thereto;  it 
must  appear  that  they  would  not 
have  been  done  except  on  account 
thereof,  and  they  must  be  consist- 
ent' with  the  contract  alleged. 
When  parol  evidence  has  been  ad- 
mitted to  prove  the  agreement  in 
suit,  the  acts  of  part  performance 
must  be  clearly  and  exclusively  ref- 
erable to  and  in  pursuance  of  its 
terms." 

In  a  note  to  the  preceding  sec- 
tion is  quoted  an  utterance  of  Wig- 
ram,  V.  C,  in  Dale  v.  Hamilton,  5 
Hare,  369,  67  Eng.  Reprint,  955: 
"It    is     in    general    of    the    es- 


sence of  such  an  act  [of  part  per- 
formance] that  the  court  shall  by 
reason  of  the  act  itself,  without 
knowing  whether  there  was  an 
agreement  or  not,  find  the  parties 
unequivocally  in  a  position  different 
from  that  which,  according  to  their 
legal  rights,  they  would  be  in  if 
there  were  no  contract.  .  .  .  But 
an  act  which,  though  in  truth  done 
in  pursuance  of  a  contract,  admits 
of  explanation  without  supposing  a 
contract,  is  not,  in  general-,  admitted" 
to  constitute  a  part  performance 
taking  the  case  out  of  the  Statute, 
of  Frauds ;  as,  for  example,  the  pay-  , 
ment  of  a  sum  of  money  alleged  to 
be  purchase  money." 

In  Wagonblast  v.  Whitney,  12  Or. 
83,  6  Pac.  399,  a  suit  to  compel  the 
specific  performance  of  a  verbal  con- 
tract to  convey  lands,  Mr.  Justice 
Lord  discussed  the  authorities  at 
length,  and  said,  respecting  the 
measure  of  proof:  "Nor  will  the 
specific  performance  of  a  parol  con- 
tract be  granted,  unless  it  be  proved 
in  the  clearest  manner  and  substan- 
tially the  same  contract  as  set  out 
in  the  bill.  Brown  v.  Brown,  47 
Mich.  384.  These  are  salutary  but 
stringent  rules,  in  the  observance  of 
which  the  interests  of  society  and 
the  public  welfare  are  involved.  A 
party  is  presumed  to  know  the  re- 
quirements of  the  law,  and  that  a 
contract  for  the  sale  of  land  must 
be  in  writing.  When  he  asks  a 
court  of  equity  to  interfere,  and 
save  him  from  the  consequences  of 
his  disregard  of  the  law,  the  burden 
of  proof  is  rightfully  thrown  upon 
him  to  show  a  case  outside  of  the 
operation  of  the  statute.  The  court 
will  not  interfere  to  protect  his 
rights,  and  lend  its  aid  to  the  en- 
forcement of  a  contract,  depending 
upon  parol  evidence  and  part  per- 
formance, unless  he  proves  the  ex- 
istence of  the  contract,  its  terms, 
and  the  acts  of  part  performance  by 
clear,  satisfactory,  and  indubitable 
proof,"— citing  authorities. 

In  Kinney  v.  Murray,  170  Mo.  700, 
71  S.  W.  202,  the  court  said:  "But 
the  proof  of  such  a  contract  must  be 
so  cogent,  clear,  and  forcible  as  to 
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leave  no  reasonable  doubt  in  the 
mind  of  the  chancellor  as  to  its 
terms  and  character;  and,  where 
the  consideration  consists  of  acts 
to  be  performed,  there  must  be  like 
^  proof  that  the  acts  performed  refer 
to  and  result  from  that  contract, 
and  are  such  as  would  not  have  been 
done  unless  on  account  of  that  very 
agreement  and  with  a  direct  view  to 
its  performance.  'There  must  be  no 
equivoci^tion  or  uncertainty  in  the 
case.' " 

In  Berg  v.  Moreau,  199  Mo.  416, 
9  L.R.A.(N.S.)  157,  97  S.  W.  901, 
the  court  lays  down  'the  standard 
that  "it  must  appear,  not  only  that 
some  contract  was  performed  by  the 
beneficiary,  but  that  the  identical 
contract  sued  on  was  performed, 
and  that  the  acts  relied  on  to  show 
performance  should  point  unvary- 
ingly as  the  needle  to  the  pole  to 
the  contract  in  suit  and  to  no  oth- 
er;" and  that  the  principles  are 
"well  settled  as  requiring  a  high 
and  stringent  character  of  proof,  to 
wit,  proof  so  impelling,  so  definite 
and  clear,  that  there  can  be  no  rea- 
sonable doubt  of  the  existence  of  a 
contract,  of  its  terms,  and  of  its  per- 
formance." 

Respecting  the  rule  that  the  evi- 
dence must  clearly  and  exclusively 
refer  to  the  contract  pleaded,  and  to 
no  other,  without  equivocation,  an 
analogy  may  be  drawn  from  the  rule 
laid  down  by  Mr.  Justice  McBride  in 
Spain  V.  Oregon-Washington  R.  & 
Nav.  Ck>.  78  Or.  355,  153  Pac.  470, 
Ann.  Cas.  1917E,  1104,  where  he 
says:  "When  the  evidence  leaves 
the  case  in  such  a  situation  that  the 
jury  will  be  riequired  to  speculate 
and  guess  which  of  several  possible 
causes  occasioned  the  injury,  that 
part  of  the  case  should  be  with- 
drawn from  their  consideration." 

The  rule  is  thus  laid  down  in 
Johnson  v.  Devine,  166  Dl.  App. 
341:  "When  such  a  contract  is 
made  the  basis  of  an  action,  the  evi- 
dence in  support  thereof  should  be 
looked  upon  with  great  jealousy, 
and  weighed  in  the  most  scrupulous 
manner,  and  the  character,  conduct, 
and    testimony    of    the    witnesses 
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should  be  such  as  to  inspire  confl- 
fidence  that  they  are  telling  the 
truth.  Such  a  contract  can  only  be 
enforced  when  it  is  clearly  proved 
by  direct  and  positive  testimony, 
and  when  the  terms  of  the  contract 
are  definite  and  certain.  The  most 
stringent  doctrines  of  the  court 
should  be  applied  in  such  cases." 

In  Wilson  v.  Gordon,  73  S.  C.  155, 
53  S.  E.  79,  two  maiden  sisters, 
after  a  conference  on  joint  request 
in  writing,  had  two  wills  prepared 
by  the  same  attorney,  giving  all  the 
property  of  each  to  the  other  with- 
out limitation,  with  the  provision 
that,  if  the  devisee  should  die  in  the 
lifetime  of  the  testator,  the  prop- 
erty should  go  to  a  niece  and  her 
children;  and  it  was  held  that  they 
were  not  mutual  wills,  and  that  the 
surviving  sister,  after  having  ac- 
cepted the  benefits  of  the  deceased 
sister's  will,  might  destroy  her  own 
will.  The  court  says  in  that  opin- 
ion: "But  where  a  contract  to 
make  or  not  to  revoke  a  will  is  set 
up,  there  are  strong  reasons  for  re- 
quiring an  agreement  definite  and 
certain,  established  by  evidence 
clear  and  convincing.  The  evidence 
comes  from  the  living  against  the 
dead,  who  cannot  speak  in  his  own 
behalf  in  disproof  of  a  charge  of  the 
violation  of  a  solemn  obligation. 
.  .  .  The  discussion  by  two  per- 
sons bound  to  each  other  by  the 
closest  ties  of  affection  as  to  dispo- 
-sition  of  their  property,  resulting  in 
separate  wills  by  which  the  prop- 
erty of  each  was  left  to  the  other, 
affords  no  ground  for  the  inference 
that  either  undertook  or  exacted  a 
legal  obligation." 

.Speaking  further,  the  court  said: 
"But  there  are  some  facts  which  go 
very  far  towards  disproving  any 
contract.  Not  only  was  there  no  in- 
timation from  either  of  the  sisters 
that  they  so  understood  it  in  the 
lifetime  of  Miss  Mary,  but  the 
terms  of  the  wills  are  very  signif- 
icant. They  were  prepared  with 
great  care  and  after  much  consid- 
eration. The  fact  that  there  was  an 
absolute  devise  from  each  sister  to 
the  other,  wthout  limitation,  was 
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strong  evidence  that  there  was  no 
intention  to  limit  the  power  of  alien- 
ation. When  an  intention  is  re- 
duced to  writing,  either  in  the  form 
of  a  will  or  a  contract,  there  is  al- 
ways the  strong  implication  of  fact 
that  the  whole  intention  has  been 
expressed,  and  an  implication  still 
stronger  that  there  is  no  agreement 
or  intention  contrary  to  that  ex- 

Hale  V.  Hale,  90  Va.  728, 19  S.  E. 
739,  was  a  case  where  two  sisters 
made  identical  wills.  One  of  them 
married,  before  which,  however,  she 
consulted  an  attorney,  who  advised 
her  that  her  marriage  would  have 
no  effect  on  her  will.  She  died  un- 
der that  belief,  and  never  repub- 
lished her  testamentary  document. 
After  stating  the  piinciples  relating 
to  part  performance,  the  court  said : 
"Now  the  alleged  acts  of  part  per- 
formance in  the  present  case,  taken 
singly  or  collectively,  do  not  bring 
the  case  within  these  principles. 
The  making  and  preserving  the 
wills,  under  the  circumstances  stat- 
ed in  the  bill,  while  they  are  acts 
consistent  with,  are  yet  not  demon- 
strative of,  the  existence  of  any  con- 
tract between  the  parties,  or,  in 
other  words,  they  do  not  unequiv- 
ocally show  that  there  was  a  con- 
tract. Non  constat,  the  wills  were 
not  made  from  motives  of  love  and 
affection,  and  independently  of  any 
contract  or  agreement;  and,  this 
being  so,  parol  evidence  to  establish 
the  alleged  contract  would  not  be 
admissible." 

Wanger  v.  Marr,  257  Mo.  482, 165 
S.  W.  1027,  was  a  case  in  which  the 
husband  and  wife  each  executed  a 
will.  By  these,  each  was  given  a 
life  estate  in  the  property  of  the 
other,  and  the  remainder  was  de- 
vised to  plaintiffs  and  defendant. 
The  wife  died,  and  the  husband  took 
possession  of  her  land.  Afterwards 
he  executed  another  will,  inconsist- 
ent with  the  former,  and  died.  The 
court  held  that  the  evidence  was  in- 
sufficient, either  to  prove  a  contract 
.or  to  require  specific  performance 
thereof.  In  Sappingfield  v.  King,  49 
Or.  102, 8  L.R.A.(N.S.)  1066, 89  Pac. 


142,  90  Pac.  150,  it  appears  that  a 
husband  and  wife,  after  considera- 
tion of  the  same  for  some  weeks, 
went  to  the  office  of  an  attorney, 
where  the  wife  executed  a  deed  con- 
veying to  her  husband  all  her  land, 
to  take  effect  after  her  death,  and  he 
made  a  will  bequeathing  his  prop- 
erty to  her  while  she  lived,  with  re- 
mainder to  other  parties.  He  died 
first,  and,  in  a  suit  by  the  widow  to 
quiet  the  title  to  her  lands  as  against 
a  claim  of  the  residuary  legatees  of 
her  husband,  it  was  contended  that 
the  testimony  showed  a  binding  con- 
tract between  the  husband  and  wife 
to  make  mutual  wills,  which  became 
irrevocable  upon  the  death  of  one 
of  the  contracting  parties.  It  is 
enough  to  say  of  the  record  in  that 
case  that  it  went  much  farther  than 
anything  revealed  here  to  establish 
such  a  contract.  Mr.  Justice  Eakin, 
however,  dismissed  the  contention, 
holding  that  the  testimony  was 
insufficient  to  fulfil  the  standard,  re- 
quiring clear  and  convincing  evi- 
dence of  a  contract,  specific  perform- 
ance of  which  is  desired. 

The  principle  to  be  deduced  from 
all  the  authorities  on  part  perform- 
ance is  that  it  must  point  unequiv- 
ocally and  undisputably  to  the  con- 
tract alleged,  and  to  nothing  else. 
If  it  can  be  referred  to  any  other 
contract  or  arrangement,  it  is  in- 
sufficient. Applying  the  rule  to  this 
case,  in  the  light  of  the  only  written 
memorial  of  the  transaction  between 
husband  and  wife,  namely,  the  two 
wills  of  February  11,  1896,  we  will 
suppose  that,  instead  of  the  one  al- 
leged, there  was  in  fact  a  contract 
between  the  husband  and  wife  that 
each  should  leave  the  entire  estate 
to  the  other,  with  discretion  to  pro- 
vide for  the  children  as  the  survivor 
should  think  best.  The  two  wills 
as  drawn  would  be  the  only  prac- 
tical expression  of  such  intention. 
More  than  two  years  after  they  were 
executed,  we  find  Mrs.  Myers  saying 
to  her  niece,  Mrs.  Van  Duers :  "No ; 
your  uncle  accumulated  it  himself, 
and  he  has  a  right  to  say  what  shall 
be  done  with  it ;  or,  if  he  is  not  hwe. 
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I  have  a  right  to  say  what  shall  be 
done  with  it." 

She  doubtless  had  in  mind  at  the 
time  the  two  wills  in  question.  If 
the  complaint  is  true,  she  knew  that 
they  were  identical  in  their  terms. 
Her  statement  to  her  niece  clearly 
shows  her  attitude  towards  that  ar- 
ranfirement,  and  is  utterly  inconsist- 
ent with  a  covenant  to  devise  the 
property  of  the  survivor,  absolutely 
and  at  all  events,  to  the  children  in 
equal  shares.  If,  as  Mrs.  Myers 
said,  her  husband  had  the  right  to 
say  what  should  be  done  with  the 
estate,  he  certainly  was  not  fettered 
by  any  contract  to  dispose  of  it  only 
in  a  certain  manner  and  to  two  par- 
ticular persons.  The  parents  evi- 
dently intended  to  leave  the  whole 
property  to  the  one  remaining  after 
the  first  decedent,  to  dispose  of  with- 
out any  restraint  or  condition  what- 
ever. The  acts  of  the  parties  and 
the  declaration  of  Mrs.  Myers  coin- 
cide and  harmonize  with  that  esti- 
mate of  their  transaction.  The  only 
memorial  of  the  matter  which  either 
spouse  required  of  the  other  was  a 
will,  to  which  the  law  attaches  the 
quality  of  revocability  at  the  pleas- 
la-e  of  the  testator.  They  were  not 
making  a  fixed  and  definite  contract. 
They  were  publishing  ambulatory 
wills,  each  subject  to  renunciation 
at  any  time.  Referable  as  it  is  to  an 
agreement  leaving  the  whole  dispo- 
sition of  the  estate  to  the  discretion 
of  the  survivor,  the  testimony  about 
a  mere  casual  expression  of  the  tes- 
tator is  not  sufficient  to  support  spe- 
cific performance  of  an  irrevocable 
contract  to  make  a  will. 

Neither  of  the  parties  ever  con- 
templated giving  up  control  of  their 
several  properties,  either  then  or 
afterwards.  That  the  survivor  was 
left  untrammeled  in  that  respect  is 
made  as  clear  as  possible  by  the 
language  of  Mrs.  Myers,  in  her  con- 
versation with  her  niece,  Mrs.  Van 
Duers.  This  statement  of  the  plain- 
tiff's mother,  one  of  the  couple  who 
of  all  others  knew  what  the  transac- 
tion really  was,  properly  character- 
izes the  subject  of  the  present  con- 
tention. It  .is  consistent  with  the 
2  A.L.R.— 75. 
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only  written  memorial  they  left,  the 
wills  themselves.  It  is  not  at  vari- 
ance with  the  testimony  of  Mr. 
Boise. 

It  must  be  presumed  that  the  pri- 
vate transaction  of  Myers  in  making 
the  last  will  and  its  codicil  was  fair 
and  regular,  favored  as  he  was  by 
the  ministrations  of  able  counsel. 
In  this  long-drawn-out  scramble  for 
filthy  lucre,  there  were  those  who 
had  the  opinion  that  he  was  mental- 
ly erratic;  but,  although  he  had  a 
long  and  successful  business  career, 
bringing  him  into  contact  with 
many  people,  none  rose  to  impeach 
his  loyalty  to  his  contracts  until  his 
daughter  attacked  it  by  this  suit. 
We  cannot  presume  that  he  broke 
faith  with  his  departed  wife.  The 
presumption  is  the  other  way,  and 
the  truth  is  manifestly  as  she  her- 
self stated  it  to  Mrs.  Van  Duers. 

Let  us  concede  for  the  moment 
that  the  parents  had  some  kind  of 
an  agreement,  understanding,  or  ar- 
rangement. Let  us  even,  as  we 
might  under  the  testimony,  suppose 
that  the  compact  was  that  the  sur- 
vivor should  take  all  the  property 
of .  the  other,  with  full  discretion 
about  leaving  any  of  it  to  the  chil- 
dren, and  without  restriction  upon 
testamentary  disposition  of  it  by  the 
one  living  longer.  In  such  a  case, 
how  differently  would  they  have 
f|*amed  their  wills  from  the  way  the 
plaintiff  alleges  they  did?  In  all 
the  divagations  of  discussion  no  one 
has  answered  this  question.  If  we 
are  to  be  bound  by  the  rule  laid  down 
by  substantially  all  the  authorities, 
to  the  effect  that  the  evidence  to 
support  a  decree  for  specific  per- 
formance must  clearly  prove  the 
contract  alleged,  the  question  cannot 
be  answered  consistently  with  a  re- 
versal of  the  decree  of  the  circuit 
court. 

Under  such  circumstances,  we 
would  do  violence  to  the  almost  un- 
broken current  of  authority  on  part 
performance,  and  assume  to  make 
for  the  survivor  a  will  according  to 
our  own  notions,,  if  we  reversed  this 
case.  A  contrary. view  of  the  record 
would  make  it  impossible  for  one 
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spouse  to  bequeath  anything  to  the 
other,  without  raising  the  presump- 
tion of  a  contract  requiring  the 
same,  and  would  unreasonably  fetter 
the  right  to  dispose  of  estates  by 
will.  The  following  cases  are  in- 
structive on  the  subject  under  con- 
sideration: Christy  v.  Barnhart, 
53  Am.  Dec.  543,  and  note,  14  Pa. 
260;  Swash  v.  Sharpstein,  14  Wash. 
426,  32  L.R.A.  796,  44  Pac.  862; 
Semmes  v.  Worthington,  38  Md. 
298;  Wallace  v.  Rappleye,  103  HI. 
231;  Grindling  v.  Rehyl,  149  Mich. 
641,  15  L.R.A.(N.S.)  466,  113  N.  W. 
290;  Horton  v.  Stegmyer,  99  C.  C. 
A.  332,  175  Fed.  756,  20  Ann.  Cas. 
1134;  Russell  v.  Jones,  68  C.  C.  A. 
487.  135  Fed.  929;  Taylor  v.  Higgs, 
202  N.  Y.  65,  95  N.  E.  30;  McClana- 
han  V,  McCIanahan,  77  Wash.  138, 
137  Pac.  479,  Ann.  Cas.  1915A,  461 ; 
Buchanan  v.  Anderson,  70  S.  C.  454, 
50  S.  E.  12;  Gould  v.  Mansfield,  103 
Mass.  408,  4  Am.  Rep.  573 ;  Cawley's 
Appeal,  136  Pa.  628,  10  L.R.A.  93, 
20  Atl.  567 ;  Cross  v.  Cleary,  29  Ont. 
Rep.  542;  Tousey  v.  Hastings,  127 
App.  Div.  94,  111  N.  Y.  Supp.  344; 
id.  194  N.  Y.  79,  86  N.  E.  831 ;  Mes- 
sier V.  Rainville,  30  R.  1. 161,  73  Atl. 
378 ;  Kinney  v.  Murray,  170  Mo.  674, 
71  S.  W.  197;  Edson  v.  Parsons,  155 
N.  Y.  555,  50  N.  E.  265;  Dicks  v. 
Cassels,  100  S.  C.  341,  84  S.  E.  878; 
Dyess  v.  Rowe,  —  Tex.  Civ.  App. 
— ,  177  S.  W.  1001;  Brewer  v. 
Hieronymous,  19  Ky.  L.  Rep.  645,  41 
S.  W.  310;  Wallace  v.  Wallace,  158 
App.  Div.  273, 143  N.  Y.  Supp.  1148; 
Davidson  v.  Davidson,  72  W.  Va. 
747.  79  S.  E.  998. 

As  taught  by  subdivision  1  of  § 
868,  L.  O.  L.,  summing  up,  let  us 
judge  of  the  effect  6f  the  evidence, 
not  arbitrarily,  but  with  legal  dis- 
cretion, and  in  subordination  to  the 
rules  of  evidence,  and,  so  doing, 
ascertain  where  the  preponderance 
lies.  On  one  side  we  find  the  state- 
ment of  a  single  witness,  undertak- 
ing to  recall,  after  a  lapse  of  eighteen 
years,  the  language  of  Myers,  that 
"they  had  come  to  an  agreement"  to 
make  identical  wills.  As  to  whether 
they  were  to  be  so  alike  or  were  in 
fact  the  same,  we  are  asked  to  ac- 


cept the  oral  interpretation  of  the 
witness,  who  says  he  had  custody  of 
them  many  years  and  went  and 
looked  at  them  after  he  "was  called 
into  this  case."  No  excuse  whatever 
is  offered  for  not  producing  the  will 
itself.  This  is  all  that  fairly  can  be 
set  down  on  the  plaintiff's  side  of 
the  account.  On  the  other  side  is 
the  version  given  to  the  arrange- 
ment by  Mrs.  Myers  as  related  in 
the  testimony  of  her  niece.  This  is 
supported  by  the  presumptions  that 
Myers  was  innocent  of  the  wrong  of 
violating  a  contract  made  with  his 
deceased  wife;  that  the  transaction 
of  making  his  last  will  was  fair  and 
regular;  and  that  the  higher  evi- 
dence of  the  will  made  when  his 
wife  made  hers,  if  he  made  one,  viz., 
the  will  itself,  would  be  adverse  from 
the  production  of  the  inferior  or 
oral  evidence  of  its  contents.  L.  O. 
L.  §  799,  Bubds.  1,  19,  and  6.  Neg- 
atively, the  defendant's  case  is  aided 
by  the  fact  that  although  Myers 
lived  from  February  11,  1896,  to 
July  12,  1907,  yet  no  witness,  not 
even  his  attorney  to  whom  he  talked 
so  freely,  imputes  to  him  during  all 
that  time  any  word  indicating  a  con- 
tract. There  is  also  the  improbabil- 
ity that,  if  he  and  his  wife  were 
negotiating  an  agreement,  he  would 
consent  to  relinquish  all  future  tes- 
tamentary control  of  his  $200,000 
worth  of  property,  in  consideration 
of  her  doing  the  like  with  her  $40,- 
000  worth. 

On  the  record,  Mrs.  Van  Duers  is 
quite  as  worthy  of  belief  as  Mr. 
Boise.  Laying  aside  for  the  mo- 
ment all  the  statutory  presumptions 
noted,  the  best  that  can  be  said  for 
the  plaintiff  about  the  weight  of  the 
testimony  is,  that  the  statements  of 
these  two  witnesses  balance  each 
other.  Yet  they  are  the  onlyv  ones 
who  pretend  to  state  anything  about 
an  agreement. 

But  it  is  incumbent  upon  the 
plaintiff  to  prove  her  case  by  a  pre- 
ponderance of  the  evidence;  other- 
wise, she  must  fail.  On  the  other 
hand,  the  presumptions  turn  the- 
scale  in  favor  of  the  def aidant  and 
he  is  entitled  to  prevail. 
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The  remaining  insuperable  objec- 
tion to  the  plaintiff's  case  is,  that 
it  is  an  attempt  to  create  a  trust 
concerning  real  property  upon  the 
doubtful  oral  testimony  of  a  single 
witness,  without  the  support  of  a 
single  act  of  either  party  but  what 
is  easily  and  naturally  referable  to 
an  unrestricted  noncontractual  de- 
vise. In  this  respect  the  case  is 
plainly  governed  by  §  804,  L.  0.  L. : 
"No  estate  or  interest  in  real  prop- 
erty, other  than  a  lease  for  a  term 
not  exceeding  one  year,  nor  any 
trust  or  power  concerning  such  prop- 
erty, can  be  created,  transferred,  or 
declared  otherwise  than  by  opera- 
tion of  law,  or  by  a  conveyance  or 
other  instrument  in  writing,  sub- 
scribed by  the  party  creating,  trans- 
ferring, or  declaring  the  same,  or  by 
M^  lawful  agent,  under  written  au- 
thority, and  executed  with  such 
formalities  as  are  required  by  law." 

And  §  7398,  L.  O.  L.:  "Every 
grant  or  assignment  of  any  existing 
trust  in  lands,  goods,  or  things  in 
action,  unless  the  same  shall  be  in 
writing,  subscribed  by  the  party 
making  the  same,  or  by  hiB  agent, 
lawfully  authorized, '  shall  not  be 
void." 

To  sustain  this  suit  under'  such 
circumstances  is  to  make  the  title 
to  real  property  subject  to  the 
slightest  vagary  of  memory.  It  is 
to  invite  plunder  of  estates  on  the 
most  flimsy  pretexts.    Besides  aJl 
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this,  it  is  well  settled  that  equity  will 
not,  as  a  matter  of  right,  decree  spe- 
cific performance  of  any  contract. 
It  rests  solely  in  the  sound  discre- 
tion of  the  court,  and  we  cannot  say 
upon  the  record  that  the  circuit 
judge,  who  heard  the  testimony, 
saw  the  witnesses,  and  considered  all 
the  circumstances  and  relations  of 
the  parties,  abused  his  discretion  in 
denying  the  suit  of  the  plaintiff. 
Neither  is  the  case  made  by  the 
plaintiff  sufficient  to  impute  fraud  to 
the  dead  father,  or  to  authorize  us 
to  record  him  as  a  faithless  covenant 
breaker  at  the  suit  of  his  daughter. 
The  decree  of  the  circuit  court 
should  b^  affirmed. 

Petition  for  rehearing  denied. 


NOTE. 

It  will  be  noted  that  in  this  caseithe 
court  holds  that  an  agreement  between 
husband  and  wife  (evidenced  by  their 
mutual  wills)  that  a  daughter  should 
have  a  share  of  their  property  on  the 
death  of  the  survivor,  was  enforceable 
by  the  daughter.  The  right  of  a  third 
person  to  enforce  an  agreement  in 
his  favor  between  persons  making  mu- 
tual wills  is  discussed  in  subdivision 
III.  of  the  note  following  Seaveb  v. 
Ransom,  1193,  on  "Right  of  bene- 
ficiary to  enforce  contract  between 
third  persons  to  provide  for  him  by 
will." 


MARION  E.  SEAVER,  Respt., 

v. 

MATT  C.  RANSOM  et  al.,  Exrs.,  etc.,  of  Samuel  A.  Beman,  Deceased^ 

Appts. 

yew  Tork  Court  of  Appeals  — October  1,  1918. 
(224  N.  Y,  233,  120  N.  E.  639.) 

Contract  —  to  provide  for  third  person  by  will  —  enforcement. 

1.  A  beloved  and  favorite  niece  of  a  childless  woman  may  enforce  a  con- 
tract by  the  woman's  husband  to  provide  for  such  niece  in  his  will  for 
a  consideration  furnished  by  the  aunt. 

[See  note  on  this  question  beginning  on  page  1193.] 
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Trust  —  ^omise  by  legatee. 

2.  Where  a  legatee  promises  the  tes- 
tator that  he  will  use  property  given 
him  by  the  will  for  a  particular  pur- 
pose, a  trust  arises. 

—  promise  Ui  prevent  will  —  what 
bound. 

8.  No  trust  in  favor  of  one  who 
failed  of  mention  in  a  will  because  of 
the  promise  of  another  to  care  for  him 
can  arise  beyond  the  property  received 
by  the  promisor. 

Contract  —  enforcement  by  third  per- 
son. 

4.  In  New  York,  the  right  of  a  ben- 


eficiary to  take  by  contract  madfe  for 
his  benefit  is  confined  to  cases  where 
there  is  a  pecuniary  obligation  run- 
ning from  the  promisee  to  the  ben- 
eficiary; to  cases  where  the  contract 
is  made  for  the  benefit  of  the  wife,  af- 
fianced wife,  or  child  of  a  party  to  the 
contract;  to  cases  where  a  municipal 
corporation  seeks  to  protect  its  inhab- 
itants by  covenants  for  their  benefit, 
and  to  cases  where,  at  the  request  of 
a  party  to  the  contract,  a  promise  runs 
directly  to  the  beneficiary. 


(Hiscock,  Ch.  J.,  and  Collin  and  Andrews,  JJ.,  dissent.) 


Appeal  by  defendants  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Third  Department,  affirming  a  judgment  of  a  Trial  Term 
for  Franklin  County  in  favor  of  plaintiff,  in  an  action  brought  to  recover 
for  services  performed  by  her  and  to  enforce  a  contract  by  deceased  vdth 
his  wife  to  provide  for  plaintiff  in  his  will.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Bryant  &  Lawrence,  for  ap-     Stevens,  177  N.  Y.  39,  69  N.  E.  118; 


pellants: 

There  was  no  obligation  or  duty 
owing  from  Mrs.  Beman,  the  promisee, 
to  plaintiff,  the  third  party,  which 
would  give  a  legal  or  equitable  claim 
to  the  benefit  of  the  promise,  or  an 
equivalent  from  the  promisee  person- 
ally. 

Lawrence  v.  Fox,  20  N.  Y.  268;  Burr 
V,  Beers,  24  N.  Y.  178,  80  Am.  Dec.  827 ; 
Garnaey  v.  Rogers,  47  N.  Y.  233,  7  Am. 
Rep.  440 ;  Vrooman  v.  Turner,  69  N.  Y. 
280,  25  Am.  Rep.  195;  Lorillard  v. 
Clyde,  122  N.  Y.  498,  10  L.R.A.  113,  25 
N.  E.  917;  Dumherr  v.  Rau,  135  N.  Y. 
219,  32  N.  E.  49;  Townsend  v.  Rack- 
ham,  143  N.  Y.  516,  38  N.  E.  731; 
French  v.  Vix,  143  N.  Y.  90,  37  N.  E. 
612 ;  Embler  v.  Hartford  Steam  Boiler 
Inspection  &  Ins.  Co.  158  N.  Y.  431,  44 
L.R.A.  512,  53  N.  E.  212;  Borland  v. 
Welch,  162  N,  Y.  104,  56  N.  E.  556; 
Rigney  v.  New  York  C.  &  H.  R.  R.  Co. 
217  N.  Y.  31,  111  N.  E,  226;  Wait  v. 
Wilson,  86  App.  Div.  485,  83  N.  Y. 
Supp.  834;  Lockwood  v.  Smith,  81 
Misc.  334,  143  N.  Y.  Supp.  480;  Cole- 
man V.  Hiler,  85  Hun,  547,  33  N,  Y. 
Supp,  357. 

Plaintiff  cannot  recover  in  equity. 

Phalen  v.  United  States  Trust  Co. 
186  N.  Y.  178,  7  L.R.A.(N.S.)  734,  78 
N.  E.  943,  9  Ann.  Cas.  595;  Re  O'Hara, 
95  N.  Y.  403,  47  Am.  Rep,  53;  Am- 
herst College  V,  Ritch,  151  N.  Y.  282, 
37  L,R,A.  305,  45  N.  E.  876;  Hamlin  v. 


Mahaney  v.  Carr,  175  N.  Y.  454,  67  N. 
E.  903 ;  Ide  v.  Brown,  178  N.  Y.  26,  70 
N,  E.  101;  Bull  V,  Bull,  31  Hun,  69; 
Grippen  v.  Crippen,  53  Hun,  233,  6  N. 
Y,  Supp.  378;  Ahrens  v.  Jones,  169  N, 
Y.  556,  88  Am.  St.  Rep,  620,  62  N.  R 
666, 

The  evidence  is  too  uncertain  and 
indefinite  to  sustain  a  recovery, 

Mahaney  v.  Carr,  175  N.  Y,  454,  67 
N,  E,  903;  Hamlin  v.  Stevens,  177  N, 
Y.  39,  69  N,  E,  118;  Ide  v.  Brown,  178 
N.  Y.  26,  70  N.  E.  101;  Dobie  v.  Arm- 
strong, 160  N,  Y.  584,  55  N,  E.  302, 

Messrs.  Kellas  &  Kellas,  for  re- 
spondent: 

The  agreement  between  Mrs,  Beman 
and  her  husband,  Samuel  A,,  at  the 
time  of  the  execution  of  her  will,  was 
valid  and  can  be  enforced  in  this  ac- 
tion, 

Amherst  College  v.  Ritch,  151  N.  Y. 
282,  37  L.R.A.  306,  45  N.  E.  876;  Re 
O'Hara,  95  N.  Y,  408,  47  Am.  Rep,  53; 
Crippen  v.  Crippen,  53  Hun,  232,  6  N. 
Y.  Supp.  378;  Bull  v.  Bull,  31  Hun,-  69; 
Burr  V.  Beers,  24  N.  Y.  178,  80  Am. 
Dec,  327;  Clark  v,  Howard,  150  N.  Y. 
232,  44  N.  E,  695;  Buchanan  v.  Tilden, 
158  N.  Y.  109,  44  LJR.A,  170,  70  Am. 
St.  Rep,  454,  52  N,  E,  724;  Ahrens  v, 
Jones,  169  N,  Y.  555,  88  Am,  St.  Rep. 
620,  62  N.  E,  666;  McClellan  v.  Grant, 
83  App.  Div.  599,  82  N.  Y.  Supp.  208; 
Goldsmith  v.  Goldsmith,  145  N,  Y.  313. 
39  N,  E,  1067;  Gallagher  v,  Gallagher, 
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135  App.  Div.  467, 120  N.  Y.  Supp.  18; 
Rigney  v.  New  York  C.  &  H.  R.  R.  Co. 
217  N.  Y.  87,  111  N.  E.  226;  Union 
Bank  v.  Coster,  S  N.  Y.  204.  53  Am. 
Dec.  280;  Rochester  Dry  Goods  Co.  t. 
Fahy,  111  App.  Div.  748,  97  N.  Y.  Supp. 
1018. 

The  evidence  sustains  the  findings 
of  the  trial  court. 

Chainless  Cycle  Mfg.  Co.  v.  Security 
Ins.  Co.  169  N.  Y.  311,  62  N.  E.  892; 
Ostrom  V.  Greene,  161  N.  Y.  353,  55  N. 
E.  919;  Winne  v.  Winne,  166  N.  Y.  267, 
82  Am.  St  Rep.  647,  59  N.  E.  832. 

Pound,  J.,  delivered  the  opinion  of 
the  court: 

Judge  Beman  and  his  wife. were 
advanced  in  years.  Mrs.  Beman 
was  about  to  die.  She  had  a  ^mall 
estate,  consisting  of  a  house  and  lot 
in  Malone  and  little  else.  Judge 
Beman  drew  his  wife's  will  acconl- 
ing  to  her  instructions.  It  gave  $1,- 
000  to  plaintiff,  $500  to  one  sister, 
plaintiffs  mother,  and  $100  each  to 
another  sister  and  her  son,  the  use 
of  the  house  to  her  husband  for  life, 
and  remainder  to  the  American  So- 
ciety for  the  Prevention  of  Cruelty 
to  Animals.  She  named  her  hus- 
band as  residuary  legatee  and  exec- 
utor. Plaintiff  was  her  niece,  thirty- 
four  years  old,  in  ill  health,  some- 
times a  member  of  the  Beman 
household.  When  the  will  was  read 
to  Mrs.  Beman,  she  said  that  it  was 
not  as  she  wanted  it.  She  wanted  to 
leave  the  house  to  plaintiff.  She  had 
no  other  objection  to  the  will,  but 
her  strength  was  waning,  and,  al- 
though the  judge  offered  to  write 
another  will  for  her,  she  said  she 
was  afraid  she  would  not  hold  out 
long  enough  to  enable  her  to  sign  it. 
So  the  judge  said,  if  she  would  sign 
the  will,  he  would  leave  plaintiff 
enough  in  his  will  to  make  up  the 
difference.  He  avouched  the  prom- 
ise by  his  uplifted  hand  with  all 
solemnity  and  his  wife  then  execut- 
ed the  will.  When  he  came  to  die, 
it  was  found  that  his  will  made  no 
provision  for  the  plaintiff. 

This  action  was  brought,  and 
plaintiff  recovered  judgment  in  the 
trial  court,  on  the  theory  that  Be- 
man had  obtained  property  from  his 
wife  and  induced  her  to  execute  the 
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will  in  the  form  prepared  by  him,  by 
his  promise  to  give  plaintiff  $6,000, 
the  value  of  the  house,  and  that 
thereby  equity  impressed  his  prop- 
erty with  a  trust  in  favor  of  plain- 
tiff.   Where  a  legatee  promises  the 
testator  that  he  will 
use  property  given  by'fwt™?'"* 
him  by  the  will  for 
a  particular  purpose,  a  trust  arises. 
O'Hara  v.  Dudley,  95  N.  Y.  408,  47 
Am.  Rep.  53;  Amherst  College  v. 
Ritch,  151  N.  Y,  282,  37  L.R.A.  305, 
45  N.  E.  876;  Ahrens  v.  Jones,  169 
N.  Y.  656,  88  Am.  St.  Rep.  620,  62 
N.  E.  666.    Beman  received  nothing 
under  his  wife's  will  but  the  use  of 
the  house  in  Malone  for  life.   Equity 
compels  the  application  of  property 
thus  obtained  to  the  purpose  of  the 
testator,  but  equity  cannot  so  im- 
press a  trust,  except  on  property  ob- 
tained by  the  prom- 
ise.     Beman    was  "•e'';jj«*%lfi_ 
bound  by  his  prom-  wika* 'boiuid.'' 
ise,  but  no  property 
was  bound  by  it;  no  trust  in  plain- 
tiff's favor  can  be  spelled  out. 

An  action  on  the  contract  for 
damages,  or  to  make  the  executors 
trustees  for  performance,  stands  on 
different  ground.  Farmers'  Loan  & 
T.  Co.  V.  Mortimer,  219  N.  Y.  290, 
294,  296,  114  N.  E.  389,  Ann.  Cas. 
1918E,  1159.  The  appellate  division 
properly  passed  to  the  consideration 
of  the  question  whether  the  judg- 
ment could  stand  upon  the  promise 
made  to  the  wife,  upon  a  valid  con- 
sideration; for  the  sole  benefit  of 
plaintiff.  The  judgment  of  the  trial 
court  was  affirmed  by  a  return  td  the 
general  doctrine  laid  down  in  the 
great  case  of  Lawrence  v.  Fox,  20  N. 
Y.  268,  which  has  since  been  limited 
as  herein  indicated. 

Contracts  for  the  benefit  of  third 
persons  have  been  the  prolific  source 
of  judicial  and  academic  discussion. 
Williston,  Contracts  for  Benefit  of 
Third  Person,  15  Harvard  L.  Rev. 
767;  Corbin,  Contracts  for  Benefit  of 
Third  Persons,  27  Yale  L.  Rev.  1008. 
The  general  rule,  both  in  law  and 
equity  (Phalen  v.  United  States 
Trust  Co.  186  N.  Y.  178,  186,  7 
L.R.A.(N.S.)  734,  78  N.  E.  943,  9 
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Ann.  Cas.  695),  was,  that  privity  be- 
tween a  plaintiff  and  a  defendant  is 
necessary  to  the  maintenance  of  an 
action  on  the  contract.  The  consid- 
eration must  be  furnished  by  the 
party  to  whom  the  promise  was 
made.  The  contract  cannot  be  en- 
forced against  the  third  party,  and 
therefore  it  cannot  be  enforced  by 
him.  On  the  other  hand,  the  right 
of  the  beneficiary  to  sue  on  a  con- 
tract made  expressly  for  his  benefit 
has  been  fully  recognized  in  many 
American  jurisdictions,  either  by  ju- 
dicial decision  or  by  legislation,  and 
is  said  to  be  "the  prevailing  rule  in 
thi^  country."  Hendrick  v.  Lindsay, 
93  U.  S.  143,  28  L.  ed.  355;  Lehow 
V.  Simonton,  8  C!oIo.  346.  It  has 
been  said  that  "the  establishment  of 
this  doctrine  has  been  gradual,  and 
is  a  victory  of  practical  utility  over 
theory,  of-  equity  over  technical  sub- 
tlety." Brantly,  Contr.  2d  ed.  p. 
253.  The  reasons  for  this  view  are 
that  it  is  just  and  practical  to  permit 
the  person  for  whose  benefit  the  con- 
tract is  made  to  enforce  it  against 
one  whose  duty  it  is  to  pay,  •  Other 
jurisdictions  still  adhere  to  the  pres- 
ent English  rule  (7  Laws  of  Eng- 
land, Halsbury,  342,  343 ;  Jenks's  Di- 
gest of  English  Civil  Law,  §  229) 
that  a  contract  cannot  be  enforced 
by  or  against  a  person  who  is  not  a 
party  (Exchange  Bank  v.  Rice,  107 
Mass.  37,  9  Am.  Rep.  1).  But  see 
also  Forbes  v.  Thorpe,  209  Mass. 
570,  95  N.  E.  955;  Gardner  v.  Den- 
ison,  217  Mass.  492,  51  L.R.A, 
(N.S,)  1108.  105  N.  E.  359. 

In  New  York,  the  right  of  the 
beneficiary  to  sue  on  contracts 
made  for  his  benefit  is  not  clearly  or 
simply  defined.  It  is  at  present 
confined:  First.  To  cases  where 
there  is  a  pecuniary  obligation  run- 
ning from  the  promisee  to  the  ben- 
co«tr.c.-H»«-        eficiary,     "a     legal 

forcement   by  right   fOUndcd    Upon 

tkird  per.o..  g^^^  obligation  of 
the  promisee  in  the  third  party  to 
adopt  and  claim  the  promise  as 
made  for  his  benefit."  Farley  v. 
Cleveland,  4  Cow.  432,  15  Am.  Dec. 
387 ;  Lawrence  v.  Fox,  supra ;  Gam- 
sey  V.  Rogers,  47  N.  Y.  233,  7  Am. 


Rep.  440;  Vroomah  v.  Turner,  69  N. 
Y.  280,  25  Am.  Rep.  195;  Lorillard 
V.  Clyde,  122  N,  Y.  498,  10  L.R.A, 
113,  25  N.  E.  917;  Dumherr  v.  Rau, 
135  N.  Y.  219,  32  N.  E.  49;  Town- 
send  V.  Rackham,  143  N.  Y.  516,  38 
N.  E.  731;  Sullivan  v.  Sullivan,  161 
N.  Y.  554,  56  N.  E.  116.  Secondly. 
To  cases  where  the  contract  is  made 
for  the  benefit  of  the  wife '  (Buchan- 
an V.  Tilden,  168  N.  Y,  109,  44 
L.R.A.  170,  70  Am.  St.  Rep.  464,  52 
N.  E.  724;  Bouton  v.  Welch,  170  N. 
Y.  564,  63  N.  E.  639),  affianoed  wife 
(De  Cicco  V,  Schweizer,  221  N.  Y. 
431,  J..R.A.1918E,  1004,  117  N.  E. 
807,  Ann.  Cas.  1918C,  816),  or  child 
(Tod?l  V.  Weber,  95  N.  Y.  181,  193, 
47  Am.  Rep,  20;  Re  Kidd,  188  N. 
Y.  274,  80  N.  E,  924)  of  a  party  to 
the  contract.  The  close  relation- 
ship cases  go  back  to  the  early 
King's  bench  case  (1677),  long 
since  repudiated  in  England,  of 
Dutton  V.  Poole,  2  Lev.  211,  83  Eng. 
Reprint,  523  (s.  c.  1  Vent.  318,  332, 
86  Eng.  Reprint,  205).  See  Schem- 
erhom  v,  Vanderheyden,  1  Johns. 
139,  3  Am.  Dec.  304,  The  natural 
and  moral  duty  of  the  husband  or 
parent  to  provide  for  the  future  of 
wife  or  child  sustains  the  action  on 
the  contract  made  for  their  benefit. 
"This  is  the  farthest  the  cases  in 
this  state  have  gone,"  says  CuUen, 
J.,  in  the  marriage  settlement  case 
of  Borland  v.  Welch,  162  N.  Y.  104, 
110,  56  N.  E.  656. 

The  right  of  the  third  party  is 
also  upheld  in,  thirdly,  the  public 
contract  cases  (Little  v.  Banks,  85 
N.  Y.  258;  Pond  v.  New  Rochelle 
Water  Co.  183  N.  Y.  330,  1  L.R.A. 
(N.S.)  958,  76  N.  E.  211,  5  Ann. 
Cas.  504;  Smyth  v.  New  York,  203 
N.  Y.  106,  96  N,  E.  409 ;  Famsworth 
V.  Boro  Oil  &  Gas  Co.  216  N.  Y.  40, 
48,  109  N.  E.  860;  Rigney  v.  New 
York  C.  &  H.  R.  R.  Co.  217  N.  Y. 
31,  111  N,  E.  226;  International  R. 
Co.  V.  Rann,  224  N.  Y,  83, 120  N.  E. 
153.  Cf.  (^rman  Alliance  Ins.  0>. 
V.  Home  Water  Supply  Co.  226  U,  S, 
220,  57  L.  ed.  195,  42  L.R.A.(N.S.) 
1000,  33  Sup.  Ct.  Rep.  32,  where  the 
municipality  seeks  to  protect  its  in- 
habitants  by  covenants  for  their 
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benefit;  and,  fourthly,  the  cases 
where,  at  the  request  of  a  party  to 
the  contract,  the  promise  runs  di- 
rectly to  the  beneficiary,  although 
he  does  not  furnish  the  consider- 
ation (St.  Mark's  Church  v.  Teed, 
120  N.  Y.  583,  24  N.  E.  1014;  First 
Nat.  Bank  v.  Chalmers,  144  N.  Y. 
432,  439,  39  N.  E.  331;  Hamilton  v. 
Hamilton,  127  App.  Div.  871,  875, 
112  N.  Y.  Supp.  16).  It  may  be 
safely  said  that  a  general  rule  sua* 
taining  recovery  at  the  suit  of  the 
third  party  would  include  but  few 
classes  of  cases  not  included  in 
these  groups,  either  categorically 
or  in  principle. 

The  desire  of  the  childless  aunt 
to  make  provision  for  a  beloved  and 
favorite  niece  differs  imperceptibly, 
in  law  or  in  equity,  from  the  moral 
duty  of  the  parent  to  make  testa- 

•  mentary  ~  provision 

— «o  vrovjd*-  for  for  a  child.  The 
S^*  wiul""*        contract  was  made 

enforcement.  for      the      plaintiff's 

benefit.  She  alone 
is  substantially  damaged  by  its 
breach.  The  representatives  of  the 
wife's  estate  have  no  interest  in  en- 
forcing it  specifically.  It  is  said  in 
Buchanan  v.  Tilden  that  the  com- 
mon law  imposes  moral  and  legal 
obligations  upon  the  husband  and 
the  parent,  not  measured  by  the 
necessaries  of  life.  It  was,  how- 
ever, the  love  and  affection,  or  the 
moral  sense,  of  the  husband  and  the 
pijarent,  that  imposed  such  obliga- 
tions in  the  cases  cited,  rather  than 
any  common-law  duty  of  husband 
and  parent  to  wife  and  child.  If 
plaintiff  had  been  a  child  of  Mrs. 
Beman,  legal  obligation  would  have 
required  no  testamentary  provision 
for  her,  yet  the  child  could  have  en- 
forced a  covenant  in  her  favor  iden- 
tical with  the  covenant  of  Judge  Be- 
man in  this  case.  De  Cicco  v. 
Schweizer,  221  N.  Y.  431,  L.R.A. 
1918E,  1004,  117  N.  E.  807,  Ann. 
Cas.  1918C,  816.  The  constraining 
power  of  conscience  is  not  regulated 
by  the  degree  of  relationship  alone. 
The  dependent  or  faithful  niece  may 
have  a  stronger  claim  than  the  af- 
fluent or  unworthy  son.    No  sensi- 
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ble  theory  of  moral  obligation  de- 
nies arbitrarily  to  the  former  what 
would  be  conceded  to.  the  letter. 
We  might  consistently  either  re- 
fuse or  allow  the  claim  ol  both,  but 
I  cannot  reconcile  a  decision  in  favor 
of  the  wife  in  Buchanan  v.  Tilden, 
based  on  the  moral  obligations  aris- 
ing out  of  near  relationship,  with  a 
decision  against  the  niece  here,  on 
the  ground  that  the  relatwnship  is 
too  remote  for  equity's  ken.  No 
controlling  authority  depends  upon 
so  absolute  a  rule.  In  Sullivan  v. 
Sullivan,  161  N.  Y.  554,  56  N.  E. 
116,  the  grandniece  lost  in  a  litigar 
tion  with  the  aunt's  estate,  founded 
on  a  certificate  of  deposit  payable  to 
the  aunt,  "or,  in  case  of  her  death, 
to  her  niece;"  but  what  was  said  in 
that  ease  of  the  relations  of  plain- 
tiff's intestate  and  defendant  does 
not  control  here,  any  more  than, 
what  was  said  in  Dumherr  v.  Rau, 
135  N.  Y.  219,  32  N.  E.  49,  on  the 
relation  of  husband  and  wife,  and 
the  inadequacy  of  mere  moral  duty, 
as  distinguished  from  legal  or  equi- 
table obligation,  controlled  the  de- 
cision in  Buchanan  v.  Tilden.  Bor- 
land V.  Welch,  162  N.  Y.  Ip4, 110,  56 
N.  E.  556,  deals  only  with  the  rights 
of  volunteers  under  a  marriage  set- 
tlement not  made  for  the  benefit  of 
collaterals.  Kellogg,  P.  J.,  writing 
for  the  court  below,  well  said :  "The 
doctrine  of  Lawrence  v.  Fox  is  pro- 
gressive, not  retro^ade.  The 
course  of  the  late  decisions  is  to  en- 
large, not  to  limit,  the  eflFect  of  that 
case."  [180  App.  Div.  740,  168  N. 
Y.  Supp.  454]. 

The  court  in  that  leading  case  at- 
tempted to  adopt  the  general  doc- 
trine that  any  third  person,  for 
whose  direct  benefit  a  contract  was 
intended,  could  sue  on  it.  The  head- 
note  thus  states  the  rule.  Finch,  J., 
in  Giflford  v.  Corrigan,  117  N.  Y. 
257,  262,  6  L.R.A.  610,  15  Am.  St. 
Rep.  508,  22  N.  E.  756,  says  that  the 
case  rests  upon  that  broad  proposi- 
tion ;  Edward  T.  Bartlett,  J.,  in  Pond 
V.  New  Rochelle  Water  Co.  183  N.  Y. 
330,  337,  1  L.R.A.(N.S.)  958,  76  N. 
E.  213,  5  Ann.  Cas.  504,  calls  it  "the 
general  principle;"  but  Vrooman  v. 
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Turner,  supra,  confined  its  applica- 
tion to  the  facts  on  which  it  was  de- 
cided. "In  every  case  in  which  an 
action  has  been  sustained,"  says  Al- 
len, J.,  "there  has  been  a  debt  or 
duty  owinsr  by  the  promisee  to  the 
party  claiming  to  sue  upon  the 
promise."  69  N.  Y.  285,  25  Am. 
Rep.  195.  As  late  as  Townsend  v. 
Rackham.  143  N.  Y.  516,  523,  38  N. 
E*  731,  733,  we  find  Peckham,  J., 
sayiner  that,  "to  maintain  the  action 
by  the  third  person,  there  must  be 
this  liability  to  him  on  the  part  of 
the  promisee."  Buchanan  v.  Tilden 
went  further  than  any  case  since 
Lawrence  v.  Fox,  in  a  desire  to  do 
justice,  rather  than  to  apply  with 
technical  accuracy  strict  rules  call- 
ing for  a  legal  or  equitable  obliga- 
tion. In  Bmbler  v.  Hartford  Steam 
Boiler  Inspection  &  Ins.  Co.  158  N. 
Y.  431,  44  L.R.A.  512,  53  N.  E.  212, 
it  may  at  least  be  said  that  a  ma- 
jority of  the  court  did  not  avail 
themselves  of  the  opportunity  to 
concur  with  the  views  expressed  by 
Gray,  J.,  who  wrote  the  dissenting 
opinion  in  Buchanan  v.  Tilden,  to 
the  effect  that  an  employee  could 
not  maintain  an  action  on  an  insur- 
ance policy  issued  to  the  employer, 
which  covered  injuries  to  em- 
d1ovg6s> 

In  Wright  v.  Glen  Teleph.  Co.  48 
Misc.  192,  195,  95  N.  Y.  Supp.  101, 
the  learned  presiding  justice  who 
wrote  the  opinion  in  this  case  said 
at  trial  term : 

"The  right  of  a  third  person  to 
recover  upon  a  contract  made  by 
other  parties  for  his  benefit  must 
rest  upon  the  peculiar  circumstances 
of  each  case  rather  than  upon  the 
law  of  some  other  case." 

"The  case  at  bar  is  decided  upon 
its  peculiar  facts."  Edward  T. 
Bartlett,  J.,  in  Buchanan  v.  Tilden. 


But,  on  principle,  a  sound  conclu- 
sion may  be  reached.  If  Mrs.  Be- 
man  had  left  her  husband  the  house 
on  condition  that  he  pay  the  plain- 
tiff $6,000,  and  he  had  accepted  the 
devise,  he  would  have  become  per- 
sonally liable  to  pay  the  legacy,  and 
plaintiff  could  have  recovered  in  an 
action  at  law  against  him,  whatever 
the  value  of  the  house.  Gridley 
V.  Gridky,  24  N.  Y.  130;  Brown  v. 
Knapp,  79  N.  Y.  186,  143;  Dinan  v. 
Coneys,  148  N.  Y.  544,  547,  38  N.  E. 
715;  Blackmore  v.  White  [1899]  1 
Q.  B.  293,  304,  68  L.  J.  Q.  B.  N.  S. 
180,  47  Week.  Rep.  448,  80  L.  T.  N. 
S.  79.  That  would  be  because  the 
testatrix  had,  in  substance,  be- 
queathed the  promise  to  plaintiff, 
and  not  because  close  relationship 
or  moral  obligation  sustained  the 
contract.  The  distinction  between 
an  implied  promise  to  a  testator,  for 
the  benefit  of  a  third  party,  to  pay 
a  legacy,  and  an  unqualified  prom- 
ise, on  a  valuable  consideration,  to 
make  provision  for  the.  third  party 
by  will,  is  discernible,  but  not  obvi- 
ous. The  tendency  of  American 
authority  is  to  sustain  the  gift  in 
all  such  cases  and  to  permit  the 
donee  beneficiary  to  recover  on  the 
contract.  Re  Edmundson  (1918) 
259  Pa.  429,  ante,  1150, 103  Atl.  277. 
Trie  equities  are  with  the  plaintiff, 
and  they  may  be  enforced  in  this  ac- 
tion, whether  it  be  regarded  as  an 
action  for  damages  or  an  action  for 
specific  performance  to  convert  the 
defendants  into  trustees  for  plain- 
tiff's benefit  under  the  agreement 

The  judgment  should  be  afiSrmed, 
with  costs. 

Hogan,  Cardozo,  and  Crane,  JJ., 
concur.  Hiscock,  Ch.  J.,  and  Collin 
and  Andrews,  JJ.,  dissent. 
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ANNOTATION. 


Rig^t  of  beneficiary  to  enforce  contract  between  third  penont  to  provide  for 

him  by  wrilL 


I.  Generally,  1193. 
II.  Adoption  contracts  and  other  con- 
tracts in  consideration  of  child's 
society,  companionship,  and  serv- 
ices, 1197. 
III.  Agreements  for  Joint,  mntual,  or  re- 
ciprocal vills,  1200. 

/.  Generatly. 

Aside  from  the  contracts  considered 
in  the  next  two  subdivisions  of  this 
note,  the  courts  do  not,  apparently, 
make  any  distinction  between  a  con- 
tract to  leave  property  by  will  and  any 
other  contract,  so  far  as  the  ri?ht  of  a 
third  person  for  whose  benefit  the  con- 
tract was  made  to  sue  thereon  is  con- 
cerned. There  are  many  shades  of 
opinion  on  this  question,  and  a  num- 
ber of  them  are  represented  in  the 
cases  dealing  with  the  question  under 
annotation. 

A  few  of  the  cases  are  apparently 
based  on  the  broad  rule  that  the  fact 
that  the  contract  is  made  for  the  third 
person'-s  benefit  is,  in  itself,  sufficient 
to  entitle  him  to  sue  thereon.  Smith 
V.  Smith  (1869)  5  Bush  (Ky.)  625; 
Winn  V.  Schenck  (1908)  33  Ky.  L.  Rep. 
615, 110  S.  W.  827;  Murphy  v.  Whitney 
(1894)  140  N.  Y.  541,  24  L.H.A.  123,  35 
N.  E.  930.  But  see  other  New  York 
cases  cited  below. 

Smith  V.  Smith  (1869)  5  Bush  (Ky.) 
625,  supra,  involved  a  contract  be- 
tween a  man  and  his  daughter-in-law, 
whereby  she  released  him  from  liabil- 
ity on  claims  against  a  partnership 
theretofore  existing  between  him  and 
his  son,  and  he  agreed  on  the  final  dis- 
tribution of  his  estate  to  make  the 
children  of  the  son  and  daughter-in- 
law  equal  in  all  things  with  another 
son;  the  action  was  by  the  grandchil- 
dren, after  the  grandfather's  death,  to 
enforce  their  rights.  It  was  contend- 
ed that,  the  contract  having  been  made 
by  their  mother,  they  could  not  main- 
tain the  action  in  their  name,  but  the 
court  said:  "Before  the  adoption  of 
the  Civil  Code,  the  party  for  whose 
benefit  a   contract   was   made   could 


maintain  an  action  in  equity  on  it^ 
and  %  30,  Civil  Code,  expressly  pro- 
vides: 'Every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in 
interest.'  The  33d  section  permits  the 
person  with  whom,  or  in  whose  name, 
a  contract  is  made  for  the  benefit  of 
another,  to  bring  an  action  on  the  con- 
tract without  joining  the  beneficiary; 
but  that  does  not  take  the  right  from 
the  real  party  in  interest  to  bring  the 
suit  in  'his  own  name.  There  can  be 
nothing  in  that  objection,  therefore." 

In  Winn  v..  Schenck  (1908)  33  Ky. 
L.  Rep.  615,  110  S.  W.  827,  supra,  a 
man  devised  his  whole  estate  to  his 
mother  on  her  agreement  to  devise  one 
half  thereof,  on  her  death,  to  his  god- 
son; the  mother  carried  out  the  con- 
tract, and  a  question  arose  as  to  the 
liability  of  the  devise  by  her  to  an  in- 
heritance tax  imposed  subsequent  to 
the  contract.  The  court  said:  "That 
one  may  enforce  a  contract  made  for 
his  benefit,  though  not  made  with  him 
or  to  him,  has  been  too  often  decided 
by  this  court  to  need  further  consid- 
eration here.  ...  So  that,  had 
Mrs.  Mary  E.  Greathouse  violated  her 
contract,  which  she  made  with  her 
son  for  the  benefit  of  appellee,  the  lat- 
ter would  have  had  a  perfect  right, 
after  she  had  accepted  the  estate  of 
her  son  under  the  terms  of  his  will,  to 
have  enforced  the  contract  which  she 
had  violated." 

Many  of  the  cases, -particularly  in 
New  York,  are  apparently  based  on 
the  view  that  the  right  of  the  third 
person  to  enforce  the  contract  depends 
on  the  existence  of  some  obligation 
in  favor  of  the  third  party  on  the  part 
of  the  promisee.  Owings's  Case 
(1827)  1  Bland,  Ch.  (Md.)  370,  17  Am. 
Dec.  311;  Babcock  v.  Chase  (1895) 
92  Hun,  264,  36  N.  Y.  Supp.  879,  3  N. 
Y.  Anno.  Cas.  25;  Whitcomb  v.  Whit- 
comb  (1895)  92  Hun,  443,  36  N.  Y. 
Supp.  607;  Wait  v.  Wilson  (1903)  86 
App.  Div.  485,  83  N.  Y.  Supp.  834; 
Seager  v.  Tholens    (1918)    182  App. 
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Div.  817,  170  N.  Y.  Supp.  482;  Seaveb 
y.  Ransom  (reported  herewith)  ante, 
1187,  affirming  (1917)  180  App.  Div. 
734,  168  N.  Y.  Supp.  464. 

Thus,  in  Babcock  v.  Chase  (1895) 
92  Hun,  264,  36  N.  Y.  Supp.  879,  3  N. 
Y.  Anno.  Cas.  25,  supra,  the  court 
quotes  from  Vrooman  v.  Turner 
(1877)  69  N.  Y.  283,  25  Am.  Rep.  195 
(the  facts  in  which  are  outside  the 
scope  of  this  note),  as  follows:  "To 
give  a  third  party  who  may  derive  a 
benefit  from  the  performance  of  the 
promise  an  action,  there  must  be,  first, 
an  intent  by  the  promisee  to  secure 
some  benefit  to  the  third  party;  and, 
second,  some  privity  between  l^e  two, 
— the  promisee  and  the  party  to  be 
benefited, — and  some  obligation  or 
duty  owing  from  the  former  to  the  lat- 
ter, which  would'  give  him  a  legal  or 
equitable  claim  to  the  benefit  of  the 
promise  or  an  equivalent  from  him 
personally." 

In  Seager  v.  Tholens  (1918)  182 
App.  Div.  317,  170  N.  Y.  Supp.  482,  su- 
pra, the  court,  in  holding  that  chil- 
dren could  not  enforce  a  contract 
made  with  their  mother  to  devise  land 
to  her,  or  in  case  of  her  death  to  the 
children,  because  they  were  not  par- 
ties to  the  contract,  and  did  not  fur- 
nish the  consideration,  and  it  did  not 
appear  that  the  contract  was  made  for 
their  benefit  or  in  discharge  of  any 
duty  owing  to  them  by  their  mother, 
said:  "That  performance  of  the  con- 
tract would  benefit  plaintiffs  is  not 
alone  sufficient  to  give  them  a  stand- 
ing to  enforce  it;  nor  is  their  kinship 
to  the  parties  sufficient,  unless  their 
mother  was  under  some  duty  or  obliga- 
tion to  them  which,  by  the  contract, 
she  undertook  to  discharge.  A  moth- 
er's contract  with  a  third  party  to  pro- 
vide support  for  her  infant  children 
can  no  doubt  be  enforced  by  the  chil- 
dren; but  the  fact  of  this  infancy, 
from  which  alone  the  mother's  obliga- 
tion or  duty  springs,  must  be  alleged. 
So  far  as  appears  from  this  complaint, 
no  such  obligation  or  duty  exists.  The 
mother  owed  no  legal  duty  to  plain- 
tiffs to  provide  them  with  an  inherit- 
ance, and  this  seems  to  have  been  the 
object  of  her  contract.  On  the  face 
of  this  complaint,  plaintiffs  are  volun- 


teers, seeking  to  enforce  a  contract  be- 
tween other  parties,  in  which  th«y 
have  no  legal  interest." 

A  moral  obligation  will,  however,  in 
some  cases,  support  the  action.  Seaver 
v.  Ransom  (reported  herewith)  ante, 
1187. 

Where  an  agreement  is  made  by  a 
husband  for  the  benefit  of  his  wife 
with  a  third  person,  whereby  the  third 
person  agrees  to  give  property  to  the 
wife  by  will,  and  the  husband  has  per- 
formed his  part  of  the  agreement,  it 
can  be  enforced  by  the  wife.  Bouton 
V.  Welch  (1900)  48  App.  Div.  378,  63 
N.  Y.  Supp.  80  (where,  on  an  exchange 
of  land,  the  husband  gave  a  mortgage 
for  much  more  than  the  difference  in 
value,  in  consideration  of  the  other 
partjr's  agreement  that  the  mortgage 
would  be  assigned  or  bequeathed  to 
the  wife,  who  was  the  other  party's 
niece  or  adopted  daughter)  ;  De  Cicco 
V.  Schweizer  (1917)  221  N.  Y.  431, 
L.R.A.1918E,  1004,  117  N.  E.  807,  Ann. 
Cas.  1918C,  816  (where  a  man  agreed 
with  his  daughter's  intended  husband, 
in  consideration  of  the  marriage,  to 
pay  his  daughter  a  specified  annuity, 
and  not  to  change  the  provisions  of  his 
will  for  the  benefit  of  the  daughter 
and  her  issue). 

And  a  parent  owes  an  obligation  to 
his  infant  child,  sufficient  to  entitle  the 
child  to  enforce  a  contract  made  with 
the  parent  for  the  child's  benefit. 
Babcock  v.  Chase  (1895)  92  Hun,  264, 
36  N.  Y.  Supp.  879,  3  N.  Y.  Anno.  Cas. 
25  (agreement  with  plaintiff's  parents 
to  leave  her  $50Q  by  will,  in  considera- 
tion of  the  parents'  naming  her  as  de- 
sired by  the  promisor) ;  Whitcomb  v. 
Whitcomb  (1895)  92  Hun,  443,  36  N. 
Y.  Supp.'  607  (agreement  between  a 
man  and  his  wife,  who  was  suing  him 
for  divorce,  and  the  man's  father, 
whereby  the  wife  was  given  the  cus- 
tody of  certain  children,  and  the 
grandfather  agreed  to  pay  or  cause  to 
be  paid,  at  his  death,  a  specified 
amount  to  such  children)  ;  Rhoades  v. 
Schwartz  (1903)  41  Misc.  648,  85  N. 
Y.  Supp.  229  (agreement  by  plaintiff's 
grandmother,  on  a  consideration  mov- 
ing from  plaintiiTs  mother  and  made 
to  the  mother,  that  she  would  devise 
property  to  the  mother  to  hold  in  trust 


Digitized  by 


Google 


ANNO.— CONTRACT  TO  PBOVIDE  BY  WILL  FOR  THIRD  PERSON.    1195 


for  plaintiff  and  her  sister  until  they 
reached  a  certain  age,  when  the  prop- 
erty was  to  be  divided  between  them) . 
And  see  Wait  v.  Wilson  (1908)  86  App. 
Div.  485,  88  N.  Y.  Supp.  884,  and 
Seager  v.  Tholens  (N.  Y.)  supra, 
where,  in  refusing  to  enforce  the  con- 
tract, the  court  lays  stress  on  the  fact 
that  the  children  seeking  to  enforce  it 
were  not  infants. 

In  Whitcomb  v.  Whitcomb  (N.  Y.) 
supra,  the  court  said:  'The  support 
of  a  promise  made  by  one  person  to 
another,  for  the  benefit  of  a  third  per- 
son, requires  no  privity  between  the 
promisor  and  him  for  whose  bene- 
fit it  is  made,  but  between  the  lat- 
ter and  the  promisee  privity  is  es- 
sential in  so  far  that  some  duty  is 
owing  by  the  promisee  to  the  person 
to  be  benefited  by  the  promise,  or  some 
reciprocal  duties  are  undertaken  or  as- 
sumed by  them,  in  respect  to  which 
the  promise  may  have  some  beneficial 
relation.  Such,  as  before  suggested, 
was  the  relation  between  the  mother 
and  the  plaintiffs,  and,  in  taking  the 
agreement  of  the  defendant's  testator, 
she  may  be  deemed  to  have  acted  in 
their  behalf.  As  the  promise  was 
made  with  a  view  to  aid  in  the  sup- 
port and  maintenance  of  those  chil- 
dren, it  was  within  reasonable  contem- 
plation that  the  mother  might  be  en- 
titled to  reimbursement  from  the  fund, 
for  supplying  the  means  necessary  for 
such  purpose." 

That  a  promise  made  to  a  parent  to 
leave  property  by  will  to  his  adult 
child  cannot  be  enforced  by  the  child, 
in  the  absence  of  any  duty  or  obliga- 
tion owing  to  him  by  the  parent,  has 
been  twice  held  by  the  New  York  ap- 
pellate division.  Wait  v.  Wilson  (N. 
Y.)  supra  (agreement  between  plain- 
tiff's father  and  stepmother,  whereby 
the  stepmother,  in  consideration  of  her 
being  made  residuary  devisee  of  her 
husband,  agreed  that  all  the  property 
which  she  had  at  the  time  of  her  death 
should  go  to  plaintiff)  ;  Seager  v.  Tho- 
lens (1918)  182  App.  Div.  317,  170  N. 
Y.  Supp,  482  (agreement  by  plaintiff's 
grandmother  to  convey  or  devise  land 
to  plaintiff's  mother,  or,  in  case  of  her 
death,  to  plaintiff).  In  the  last  cited 
case  the  court,  however,  placed  its  de- 


,  cision,  in  part,  on  the  ground  that  the 
contract  was  not  made  for  plaintiff's 
benefit. 

With  the  possible  exception  of 
Rhoades  v.  Schwartz  (N.  Y.)  supra 
(where  the  age  of  the  children  when 
tiie  promise  was  made  does  not  very 
clearly  appear),  no  case  within  the 
scope  of  this  note  in  direct  conflict 
with  those  just  cited  has  been  found; 
but  it  may  be  doubted  whether  they 
would  be  approved  by  the  court  of  ap- 
peals, in  view  of  the  light  thrown  upon 
the  attitude  of  that  court  by  Seavbb  v. 
Ransom  (reported  herewith)  ante, 
1187,  and  especially  in  view  of  the 
statement  therein  with  reference  to  an 
earlier  case  not  within  the  scope  of 
this  note,  that  "it  was,  however,  the 
love  and  affection  or  the  moral  sense 
of  the  husband  and  the  parent  that 
imposed  such  obligations  in  the  cases 
cited,  rather  than  any  common-law 
duty  of  husband  and  parent  to  wife 
and  child." 

In  an  early  Maryland  case,  where  a 
man  refrained  from  giving  any  share 
of  his  property  to  a  particular  daugh- 
ter, in  reliance  on  his  wife's  promise 
to  give  all  of  her  property  after  her 
death  to  such  daughter,  it  was  held 
that  a  father's  natural  obligation  to 
provide  for  his  children  entitled  them 
to  enforce  a  promise  made  to  him  for 
their  benefit.  Whether  the  daughter 
was  an  infant  or  an  adult  when 
the  promise  was  made  does  not  appear. 
Owings's  Case  (1827)  1  Bland,  Ch. 
(Md.)  370,  17  Am.  Dec.  311. 

That  a  woman's  moral  obligation  to 
a  dependent  or  faithful  niece  will  en- 
title the  niece  to  sue  on  a  promise 
made  to  the  woman  by  her  husband, 
to  leave  property  to  the  niece  by  will, 
is  held  in  Seaver  v.  Ransom  (reported 
herewith)  ante,  1187,  affirming  (1917) 
180  App.  Div.  734,  168  N.  Y.  Supp.  464. 

In  Pennsylvania,  it  seems  that  a 
third  person  may  sue  on  a  contract  to 
pay  money  to  him,  if  he  is  the  only 
person  beneficially  interested  in  the 
promise,  and  money  or  property  has 
been  placed  in  the  hands  of  the  prom- 
isor, from  which  to  make  such  pay- 
ment. It  was  therefore  held  in  Re  Ed- 
MDNDSON  (reported  herewith)  ante, 
1150,  that  plaintiff  could  sue  on  an 
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a^eement  by  her  grandmother,  in  con- 
sideration of  a  conveyance  by  plain- 
tiff's mother,  that  plaintiff  should  have 
the  amount  put  into  the  property  by 
her  father,  if  the  land  was  sold  in  the 
grandmother's  lifetime;  and  that,  if 
not  sold,  the  grandmother  would  leave 
plaintiff  that  amount  by  will. 

The  so-called  English  rule  that  a 
third  person  cannot  sue  on  a  contract 
made  for  his  benefit,  unless  the  con- 
tract has  the  effect  of  creating  a  trust, 
is  followed  in  Signs  v.  Bush  (1917) 
—  Mich.  — ,  165  N.  W.  820. 

In  Signs  v.  Bush  (Mich.)  supra,  a 
mother  conveyed  land  in  part  payment 
for  land  conveyed  to  the  decedent,  un- 
der his  agreement  to  bequeath  the 
agreed  value  of  her  land,  with  interest 
thereon,  to  her  children.  The  court 
held  that  the  contract  could  not  be  en- 
forced by  the  surviving  child,  saying: 
"No  serious  claim  is  made  that  a  prom- 
ise made  by  one  person  to  another  for 
the  benefit  of  a  third — a  stranger  to 
the  consideration — ^will  support  an  ac- 
tion by  the  latter  according  to  the  law 
of  this  state.  .  .  .  But  the  conten- 
tion is  made  that  a  trust  relationship 
was  created  by  this  transaction."  The 
court  disposed  of  this  contention  by 
saying  that  no  parol  trust  could  be 
created  in  land;  that,  under  the  ex- 
press provisions  of  the  statute,  there 
could  be  no  resulting  trust  because  of 
the  payment  of  part  of  the  considera- 
tion by  claimant's  mother,  and  that 
there  could  be  no  trust  in  the  proceeds 
of  a  sale  of  the  land,  because  there 
was  no  declaration  of  trust  after  such 
sale.  The  court  also  refers  to  a  recent 
statute,  providing  that  every  action 
shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  but  holds  that  it 
did  not  apply  because  the  claim  was 
pending  when  the  law  went  into  force. 
Whether  this  statute  would  permit  a 
third  person  to  sue  in  a  case  to  which 
the  statute  applies  is  not  directly  de- 
cided. 

Wright  V.  Tinsley  (1860)  30  Ma 
889,  involved  an  agreement  by  plain- 
tiff's father-in-law  that  plaintiff 
should  be  a  legatee  and  devisee,  and 
share  equally  with  the  father-in-law's 
other  children  in  his  estate  after  his 
death.      Although    on    its    face    this 


promise  does  not  seem'  to  have  been 
made  for  the  benefit  of  any  third  per- 
son, plaintiff,  in  suing  to  enforce  the 
promise,  alleged  that  his  agreement, 
constituting  the  consideration  for  such 
promise,  was  made  to  secure  to  his 
daughter  and  her  children  her  equal 
share  of  the  estate,  and  he  sued  as 
trustee  for  the  use  and  benefit  of  the 
daughter's  administrator.  It  was  con- 
tended that  plaintiff  could  not  sue  as  a 
trustee  of  an  express  trust,  under  a 
statute  defining  a  trustee  of  an  ex- 
press trust  as  including  a  person  with 
whom  or  in  whose  name  a  contract  was 
made  for  the  benefit  of  another;  and 
the  courts,  in  holding  that  plaintiff 
was  the  proper  party  to  sue,  said  that, 
if  living,  the  daughter  would  not  be 
the  proper  party,  for,  although  she 
might  be  beneficially  interested,  she 
could  not  sue  if  plaintiff  made  the  con- 
tract for  her  benefit,  which  fact  consti- 
tuted him  the  trustee  of  an  express 
trust.  And  see  Kirk  v.  Middlebrook 
(1907)  201  Mo.  245,  100  S.  W.  450, 
where  the  right  of  the  person  to  whom 
a  promise  to  leave  property  by  will  to 
a  third  person  was  made,  to  sue  there- 
on, was  conceded  arguendo,  the  court 
citing  Wright  v.  Tinsley  (Mo.)  supra. 

In  the  following  cases,  alleged  con- 
tracts- to  leave  property  by  will  to 
third  persons  were  enforced  in  suits 
by  the  beneflcjiaries,  or  held  not  proved 
or  unenforceable  on  other  grounds, 
with  no  intimation  that  the  beneficiary 
could  not  enforce  the  contract  because 
it  was  not  made  with  her: 

United  States.  —  Russell  v.  Jones 
(1905)  68  C.  C.  A.  487,  185  Fed.  929 
(promise  by  husband  to  wife  to 
give  property  received  under  her  will 
to  her  sister  held  not  proved) . 

Alabama. — Noble  v.  Metcalf  (1908) 
157  Ala.  295,  47  So.  1007  (beneficiary 
held  not  entitled  to  restrain  waste  in 
promisor's  lifetime). 

Illinois.  —  Wallace  v.  Rappleye 
(1882)  108  111.  229  (promise  to  bene- 
ficiary's mother  by  divorced  husband. 
in  consideration  of  surrender  of  dower 
rights) ;  Barrett  v.  Geisinger  (1899) 
179  111.  240,  53  N.  E.  576  (enforcement 
of  promise  made  to  plaintiff's  father 
denied  because  promise  was  in  alter- 
native). 
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lova.— Mueller  v.  Batcheler  (1906) 
131  Iow9,  650. 109  N.  W.  186  (where  the 
court -said  that  the  question  as-  to 
plaintiff's  right  to  sue  was  not  raised 
or  passed  upon). 

Kansaa. — Overly  v.  Angel  (1911)  84 
Kan.  259,  113  Pac.  1041  (agreement 
held  not  proved).  , 

Maine. — Androscoggin  County  Sav. 
Bank  v.  Tracy  (1916)  115  Me.  433,  99 
Atl.  257  (agreement  with  father  of 
beneficiaries). 

Maryland.  —  Gaither  v.  Gaither 
(1851)  3  Md.  Ch.  158  (agreement  held 
not  proved) . 

Minnesota.— Laird  v.  Vila  (1904)  93 
Minn.  45,  106  Am.  St.  Rep.  420,  100  N. 
W.  656  (agreement  between  husband 
and  wife  for  benefit  of  children  they 
had  agreed  to  adopt). 

New  Jersey. — Belknap  v.  Tillotson 
(1913)  82  N.  J.  Eq.  271,  88  Atl.  841 
(promise  by  legatee  as  to  disposition 
of  legacy) . 

New  York.  —  Stanton  v.  Miller 
(1874)  58  N.  Y.  192  (agreement  with 
father  of  beneficiaries  not  enforced, 
because  of  uncertainty  as  to  who  the 
beneficiaries  were) ;  Miller  v.  Hill 
(1910)  137  App.  Div,  378,  121  N.  Y. 
Supp.  741,  affirmed  in  (1911)  203  N.  Y. 
646,  97  N.  £.  1109  (agreement  by  wife, 
in  consideration  of  husband's  will  in 
her  favor,  held  not  proved) ;  Krell  v. 
Stein  (1911)  127  N.  Y.  Supp.  150 
(agreement  between  plaintiff's  parents 
held  not  proved)  ;  Cross  v.  Hoy  (1917) 
101  Misc.  75,  166  N.  Y.  Supp.  516 
(agreement  by  devisee  to  devise  prop- 
erty to  plaintiff,  to  which  agreement 
plaintiff  may  possibly  have  been  a 
party,  held  not  proved) ;  Hausner  v. 
Wickham  (1918)  —  Ajpp.  Div.  — ,  172 
N.  Y.  Supp.  680  (promise  by  plaintiff's 
father  to  plaintiff's  grandfather  in 
consideration  of  devise). 

Wisconsin.  —  Freeman  v.  Morris 
(1906)  131  Wis,  216,  120  Am.  St.  Rep. 
1038,  109  N.  W.  983,  11  Ann.  Cas.  481 
(agreement  with  plaintiff's  parents,  in 
consideration  of  being  permitted  to 
name  plaintiff,  held  too  indefinite  to 
be  enforced) . 

But  see  the  following  cases  in  which 
the  action  was  brought  by  the  prom- 
isee, or  someone  claiming  under  him: 
McAllister  v.  Bronaugh  U908)  —  Ky. 


— ,  113  S.  W.  821  (action  for  services 
rendered  under  agreement  that  land 
would  be  devised  to  plaintiff's  wife) ; 
Sherman  v.  Scott  (1882)  27  Hun  (N. 
Y.)  331  (where,  however,  the  promisee 
was  himself  the  beneficiary  in  a  con- 
tingency which  apparently  happened, 
and  the  person  suing  under  an  assign- 
ment from  him  was  one  of  the  contin- 
gent beneficiaries,  and  was  joined  by 
another  of  such  beneficiaries)  ;  Taylor 
v.  Brinkley  (1902)  131  N.  C.  8,  42  S.  E. 
336  (suit  to  recover  value  of  improve- 
ments placed  on  land,  under  agree- 
ment that  it  would  be  devised  to  plain- 
tiff's wife) ;  Davis  v.  Porter  (1895)  10 
Ohio  C.  C.  243,  6  Ohio  S.  &  C.  P. 
Dec.  607  (suit  for  damages  for  breach 
of  contract  to  devise  property  to  plain- 
tiff's wife,  in  reliance  on  which  he  had 
placed  improvements  on  the  prop- 
erty) ;  Davidson  v.  Davidson  (1913)  72 
W.  Va.  747,  79  S.  E.  998  (agreement  to 
provide  for  promisee  and  her  illegiti- 
mate child,  which  she  sought  to  en- 
force in  her  own  name  and  as  next 
friend  of  the  child) ;  Re  Broadwood 
(1912)  56  Sol.  Jo.  (Eng.)  703,  cited  in 
Butterworth's  Yearly  Dig.  1912,  col. 
669  (holding  that  a  man's  promise  to 
his  daughter's  intended  husband,  not 
to  change  the  provisions  o^  his  will  in 
her  favor,  was  an  enforceable  con- 
tract, which  the  husband  could  prove 
against  the  estate  of  the  father). 

And  see  also  Bird  v.  Jacobus  (1901) 
113  Iowa,  194, 84  N.  W.  1062,  where,  in 
passing  on  the  competency  of  a  wit- 
ness, the  court  said  that  the  witness 
had  no  interest  under  a  will  in  her 
favor,  made  punsuant  to  a  contract 
with  a  third  person,  as  the  will  might 
be  at  any  time  changed,  she  not  being 
a  party  to  the  contract,  though  bene- 
fited by  it. 

//.  Adoption  contracts  and  other  con- 
tracts in  consideration  of  child's  ao> 
ciety,  eompaniohship,  and  services. 

In  connection  with  the  matter  em- 
braced in  this  subdivision,  it  has  been 
found  impracticable  to  exclude  agree- 
ments to  give  property  to  the  benefi- 
ciary on  the  death  of  the  promisor, 
though  the  word  "will"  was  not  used, 
and  though,  as  in  cases  contemplating 
a  formal  adoption,  the  contract  could 
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have  been  performed  without  the  ex- 
ecution of  a  will. 

Where  a  contract  to  adopt  a  child 
provides  that,  on  the  death  of  the 
adopting  parent,  the  child  shall  have 
all  or  a  share  of  the  parent's  property ; 
or  where  contracts  to  adopt,  or  valid 
or  invalid  adoptions,  are  construed  as 
amounting  to  an  implied  agreement  to 
leave  property  to  the  child;  or  where 
an  agreement  is  made  to  leave  prop- 
erty to  a  child,  in  consideration  of  the 
surrender  to  the  promisor  of  the 
child's  custody  and  control,  though  no 
legal  adoption  is  contemplated, — ^it  is 
the  rule,  supported  by  the  substantial- 
ly unanimous  current  of  authority, 
that  the  agreement,  though  made  with 
a  third  person  for  the  benefit  of  the 
child,    is   enforceable   by   the   child. 

United  States. — Jaffee  v.  Jacobson 
(1891)  14  L.R,A.  352,  1  C.  C.  A.  11,  4 
U.  S.  App.  4,  48  Fed,  21;  Hood  v.  Mc- 
Gehee  (1911)  189  Fed.  205,  afOrmed 
in  (1912)  117  C.  C.  A.  664,  199  Fed. 
989,  which  was  affirmed  in  (1915)  237 
U.  S.  611,  59  L.  ed.  1144,  35  Sup.  Ct. 
Rep.  718. 

Alabama. — Prince  v.  Prince  (1915) 
194  Ala.  456,  69  So.  906. 

Colorado.— Oles  v.  Wilson  (1914)  57 
Colo.  246,  1^1  Pac.  489. 

Georgia.  —  Crawford     v.     Wilson 
(1913)    189  6a.  654,  44  L.R.A.(N.S.) 
'773,  78  S.  E.  30;  Lansdell  v.  Lansdell 
(1916)  144  Ga.  571,  87  S.  E.  782. 

Iowa.— Chehak  v.  Battles  (1907) 
138  Iowa,  107,  8  L,R.A.(N.S.)  1130, 110' 
N.  W.  330, 12  Ann.  Gas.  140;  Homer  v. 
Maxwell  (1915)  171  Iowa,  660,  153  N. 
W.  331  (dissenting  opinion,  which,  in 
this  respect,  is  not  in  conflict  with  any- 
thing in  the  majority  opinion). 

Minnesota. — Odenbreit  v.  Utheim 
(1915)  131  Minn.  56,  L.R.A.1916D,  4^1, 
154  N.  W.  741. 

Montana.— Bums  v.  Smith  (1898) 
21  Mont.  251,  69  Am.  St.  Rep.  653,  53 
Pac.  742. 

Nebraska.— Kofka  v.  Rosicky  (1894) 
41  Neb.  328,  25  L.R.A.  207,  43  Am,  St. 
Bep.  685,  59  N.  W.  788. 

New  Jersey. — ^Van  Dyne  v.  Vreeland 
(1867)  11  N.  J.  Eq.  370,  s,  c.  on  final 
hearing  (1858)  12  N.  J.  Eq.  142. 

New  York.— Godine  v.  Kidd  (1892) 
64  Hun,  585,  29  Abb.  N.  C.  36, 19  N.  Y. 


Supp.  385  (where  the  court  said  that 
the  beneficiary's  mother,  with  whom 
the  contract  was  made,  could  not  have 
sued  to  enforce  the  contract  for  her 
own  benefit). 

Canada.— Roberts  v.  Hall  (1882) 
1  Ont.  Rep.  388, 18  Can.  L.  J.  N.  S.  828. 
,  While  the  child's  right  to  sue  ap- 
pears to  be  well  settled,  the  reason  for 
permitting  him  to  sue  does  not  appear 
so  clearly  from  the  cases.  In  some  ju- 
risdictions the  broad  view  taken  with 
regard  to  the  right  of  a  third  person 
to  sue  on  a  contract  made  for  his 
benefit  probably  renders  any  other 
reason  for  the  rule  unnecessary.  In 
other  states,  the  right  to  sue  is  prob- 
ably recognized  because  of  the  child's 
connection  with  the  consideration; 
while  in  other  states  the  controlling 
consideration  may  be  the  fact  that 
suits  to  enforce  such  agreements  are 
usually  brought  in  equity. 

In  Crawford  v.  Wilson  (1913)  139 
Ga.  654,  44  L.R.A.(N.S.)  773,  78  S.  E, 
30,  supra,  which  involved  a  contract 
made  with  the  child's  mother,  the 
court  said :  "Under  the  agreement  be- 
tween her  mother  and  Mrs.  Puckett, 
petitioner  was  to  receive  something  be- 
yond the  literal  terms  of  the  contract. 
The  contractual  obligation  was  to 
adopt  petitioner  as  a  child.  If  formal 
adoption  had  been  consummated,  then 
the  law  would  have  vested  her  with  a 
right  of  inheritance  .  .  .  and  it  is 
this  right  of  inheritance  which  peti- 
tioner is  seeking  to  enforce  in  this  ac- 
tion. Therefore,  when  we  consider 
that  this  action  is  not  to  recover  for 
services  under  her  mother's  contract, 
but  is  grounded  on  what  was  done  un- 
der it,  the  changed*  domestic  relation 
which  was  contemplated  to  be  accom- 
plished by  the  contract,  and  the  per- 
sonal rights  which  would  accrue  to 
petitioner  from  the  act  of  adoption  by 
operation  of  law,  we  see  no  reason  why 
it  cannot  be  maintained  by  petitioner 
in  her  own  name."  The  court  further 
said  that  the  suit  was  in  equity,  and 
that  the  changed  domestic  relations 
between  the  foster  parent  and  the  fos- 
ter child,  together  with  the  right  of  in- 
heritance under  the  law,  as  a  result  of 
the  changed  parental  relations,  if 
fomal   adoption   had   been   consum- 
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mated,  brought  the  case  within  the 
recognized  exception  to  the  rule  that 
a  third  person  could  not  sue  on  a  con- 
tract. 

In  Van  Dyne  v.  Vreeland  (1857)  11 
N.  J.  Eq.  370,  s.  c.  on  final  hearing 
(1858)  12  N.  J.  Eq.  142,  supra,  the 
contract  was  made  with  complainant's 
father,  and  the  chancellor  said:  "It 
is  objected  that  this  agreement  can- 
not be  enforced  by  the  complainant, 
because  he  was  not  a  party  to  it.  But 
he  was  the  party  for  whose  benefit  the 
agreement  was  made.  All  the  ad- 
vantages of  the  agreement  were  to  ac- 
crue to  him.  The  consideration  was 
but  partially  paid  by  his  father;  the 
most  valuable  portion  of  it,  and  that 
most  beneficial  to  the  defendant  Vree- 
land, has  been  rendered  by  the  com- 
plainant himself.  The  party  for 
whose  benefit  the  agreement  is  to  be 
performed,  and  especially  if  any  val- 
uable portion  of  the  consideration  has 
been  rendered  by  him,  has  the  legal 
right  to  enforce  it.  It  is  of  no  conse- 
quence that  the  promise  to  fulfil  it  was 
not  made  directly  to  the  person  who  is 
entitled  to  the  remuneration.  It  is 
enough  if  it  was  made  by  someone  who 
had  authority  to  make  it  on  his  be- 
half." 

In  Roberts  v.  Hall  (1882)  1  Ont. 
Rep.  888,  18  Can.  L.  J.  N.  S.  328, 
supra,  the  court  said  that '  plaintiff 
could  sue  on  a  contract  of  this  kind 
made  with  her  parents,  because,  if 
the  parents  had  brought  the  suit  and 
recovered,  they  would  have  been 
trustees  of  the  proceeds  for  her.  The 
court  intimated  that  she  could  not  sue 
on  the  theory  of  agency,  or  because  of 
the  relationship  of  parent  and  child 
between  her  and  the  party  making  the 
contract. 

Where  decedent  agreed  with  plain- 
tiff's father  that,  if  the  father  would 
give  plaintiff  to  him  and  allow  plain- 
tiff to  live  with  and  work  for  him  until 
he  became  of  age,  he  would,  by  will, 
give  plaintiff  a  specified  share  of  his 
estate,  it  was  held  in  Cooper  v.  Claxton 
(1905)  122  Ga.  596,  50  S.  E.  399,  that 
plaintiff  could  not  recover  for  breach 
of  the  contract,  because  it  was  not 
made  with  him,  and  he  was  not  a 
party  nor  a  privy  to  the  contract,  but  a 


mere  stranger  thereto.  This  case  is 
distinguished  in  Crawford  v.  Wilson 
(6a.)  supra,  on  the  ground  that  it  was 
a  suit  at  law  by  the  child  to  recover, 
as  for  breach  of  contract  made  by  the 
parent  with  a  stranger,  the  stipulated 
compensation  for  the  child's  services ; 
while  in  the  Crawford  Case  the  sub- 
ject-matter of  the  contract  was  that 
the  petitioner  was  to  be  adopted  as  a 
child  of  the  promisor,  which  contract, 
if  consummated,  would  have  given  pe- 
titioner a  beneficial  right  of  inherit- 
ance by  operation  of  law,  and  beyond 
the  express  terms  of  the  contract. 

See  also  the  following  cases,  having 
some  indirect  bearing  on  the  right  of 
a  child  to  sue  on  a  contract  of  this 
kind: 

— Steinberger  v.  Young  (1917)  175 
Cal.  81,  165  Fac.  432,  where  the  court, 
in  disposing  of  the  contention  that  a 
contract  made  with  plaintiff's  step- 
father was  invalid  because  he  had  no 
legal  control  over  her,  said  that  she 
was  the  real  party  in  interest,  if  not  a 
formal  party  to  the  contract; 

— Hankins  v.  Young  (1916)  174 
Iowa,  383,  156  N.  W.  380,  where  the 
petition  or  claim  alleged  that  the  con- 
tract was  made  with  plaintiff,  but  was 
subsequently  amended  to  allege  that 
it  was  made  with  her  father,  for  her 
benefit,  and  accepted  and  performed 
by  her.  The  court  said:  "Under  the 
original  claim  it  would  be  competent 
for  the  plaintiff  to  show  that  the  con- 
tract relied  upon  was  made  by  her 
father  for  her  use  and  benefit,  that  she 
accepted  the  contract  so  made,  and 
thereunder  discharged  the  duties  re- 
quired by  the  terms  of  the  contract. 
The  amendment  added  nothing  to  this 
right.  Though  the  father  in  the  strict 
sense  was  not  an  agent  acting  for  the 
daughter,  yet  he  did,  in  fact,  act  for 
her  in  this  transaction.  He  received 
the  proposition  made  by  the  deceased ; 
communicated  it  to  the  plaintiff;  she 
accepted  and  acted  upon  it.  It,  there- 
fore, became  the  contract  of  the  plain- 
tiff with  the  deceased.  ...  It  does 
not  make  much  difference,  so  far  as 
the  legal  phase  of  this  case  is  con- 
cerned, how  you  term  this  agreement, 
whether  you  call  it  a  proposition  to 
Bunker  for  plaintiff's  services,  and  ac- 
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cepted  by  her,  or  a  contract  with  the 
claimant;" 

— Sutton  T.  Hayden  (1876)  62  Mo. 
101,  where,  in  response  to  the  conten- 
tion that  plaintiff  never  assented  to 
the  agreement  with  her  father,  the 
court  said  that,  while  a  minor,  her 
father  assented  to  the  agreement  in 
her  behalf,  and  that  she  acquiesced  in 
and  discharged  all  the  duties  which 
the  agreement  and  the  relations  sus- 
tained by  her  towards  the  promisor 
implied,  and  that  a  more  formal  as- 
sent was  unnecessary; 

— Pemberton  v.  Pemberton  (1906) 
76  Neb.  669,  107  N.  W.  996,  where, 
though  an  invalid  deed  of  adoption 
had  been  delivered  to  plaintiff,  the 
court  said  that  his  right  of  action  did 
not  depend  on  such  delivery,  but  that 
the  deed  was  admissible  to  show  a 
written  contract  between  his  natural 
mother  and  the  promisor  for  his  ben- 
efit; 

— Bridgewater  v.  Hooks  (1913)  — 
Tex.  Civ.  App.  — ,  159  S.  W.  1004, 
where  it  was  held  that  the  fact  that 
plaintiff  did  not  know  of  the  contract 
between  his  father  and  the  promisor, 
or  know  the  terms  of  the  contract,  did 
not  prevent  its  enforcement; 

—Hill  V.  Gomme  (1840)  5  Myl.  & 
C.  250,  41  Eng.  Reprint,  366,  9  L.  J.  Ch. 
N.  S.  64,  4  Jur.  165,  affirming  (1839)  1 
Beav.  540,  48  Eng.  Reprint,  1050,  8  L. 
J.  Ch.  N.  S.  360,  3  Jur.  744,  where  de- 
cedent covenanted  with  plaintiff's 
father  to  maintain,  educate,  and  ap- 
prentice him  and  to  leave  him,  at  his 
death,  what  he  died  possessed  of.  The 
court  seemed  to  doubt  plaintiff's  right 
to  sue  on  the  contract,  but  merely  held 
that  decedent  and  the  father  could,  by 
agreement,  abandon  the  contract. 

In  many  other  cases,  contracts  of 
this  kind  have  been  enforced  by  the 
beneficiary  without  any  discussion  of 
the  question  under  annotation,  and,  in 
many  more,  enforcement  has  been 
denied  on  some  other  ground,  without 
questioning  the  beneficiary's  right  to 
maintain  the  suit. 

///.  Agreements  for  Joint,  mutual  or  re' 
ciprocal  wills. 

It  is  to  be  observed  that  the  scope  of 
the  note  excludes  any  consideration  of 


questions  in  relation  to  agreementa  of 
this  character,  except  the  single  ques- 
tion whether  such  an  agreement,  if 
otherwise  valid,  will  sustain  an  action 
by  a  beneficiary  who  was  not  a  party 
to  it. 

While  agreements  of  this  character 
need  not  necessarily  contain  any  pro- 
visions in  favor  of  third  persons,  such 
of  them  as  result  in  litigation  usually 
do  contain  such  provisions.  The  right 
of  a  third  person  to  enforce  such  pro- 
visions against  a  party  who  has  re- 
ceived the  benefit  of  the  agreement  is 
declared  in  Stevkns  v.  Myers  (re- 
ported herewith)  ante,  1165,  and  Mor- 
gan V.  Sanborn  (1919)  225  N.  Y.  454, 
122  N.  E.  696,  and  is  supported  to  some 
extent  by  Baker  v.  Syfritt  (1910)  147 
Iowa,  49,  125  N.  W.  998;  Meador  v. 
Manlove  (1916)  97  Kan.  706,  156  Pac. 
731;  Deseumeur  v.  Rondel  (1909)  76 
N.  J.  Eq.  394,  74  Atl.  703;  Wanger  v. 
Marr  (1914)  257  Mo.  482,  165  S.  W. 
1027;  Edson  v.  Parsons  (1898)  155 
N.  Y.  555,  50  N.  E.  266;  Rastetter  v. 
Hoenninger  (1913)  167  App.  Div.  553. 
142  N.  Y.  Supp.  962,  reversed  on  an- 
other ground  in  (1915)  214  N.  Y.  66, 
108  N.  E.  210;  Phillip  v.  Phillip  (1916) 
96  Misc.  471, 116  N.  Y.  Supp.  624. 

Baker  v.  Syfritt  (Iowa)  supra,  in- 
volved a  joint  will  of  husband  and 
wife,  giving  property  to  the  survivor 
with  remainder  to  third  persons. 
After  the  surviving  husband's  death, 
his  second  wife  brought  an  actioil  in 
which  the  remaindermen  were  made 
parties,  and  judgment  was  rendered  in 
their  favor,  the  court  saying  that  when 
two  persons  entered  into  a.compact  or 
agreement,  by  which  they  united  in  de- 
vising their  joint  or  several  estates  to 
a  designated  third  person,  subject  to  a 
life  estate  in  the  survivor,  and,  upon 
the  death  of  the  one,  the  survivor 
availed  himself  of  the  benefits  of  the 
devise  in  his  favor,  he  would,  in 
equity,  be  treated  as  holding  the  title 
in  trust  for  the  purposes  indicated  in 
the  contract;  which  became  irrev- 
ocable upon  the  death  of  the  other. 

In  Meador  v.  Manlove  (1916)  97 
Kan.  706,  156  Pac.  731,  supra,  a  hus- 
band and  wife  made  wills  in  each 
other's  favor,  under  an  agreement  that 
the  survivor  would  bequeath  the  prop- 
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erty  received  from  the  other  to  the 
heirs  of  the  one  dying  first.  The  par- 
ents of  the  wife  brought  an  action, 
after  her  death,  to  establish  a  trust  in 
the  property,  and  this  relief  was 
granted. 

In  Deseumeur  V.  Rondel  (1909)  76 
N.  J.  Eq.  394,  74  Atl.  703,  supra,  a 
husband  and  wife  executed  an  instru- 
ment purporting  to  be  a  will,  giving 
the  property  of  each  to  the  survivor, 
and  the  property  of  both,  after  the 
death  of  the  survivor,  to  their  heirs. 
After  the  husband's  death  the  wife 
disposed  of  the  property,  contrary  to 
the  disposition  made  by  her  in  the  in- 
strument mentioned;  and,  in  holding 
that  a  person  claiming  under  her  con- 
veyance could  not  give  a  title  which  a 
purchaser  would  be  comt>eIled  to  ac- 
cept, the  court  said  that  if  the  instru- 
ment was  founded  upon  sufScient  con- 
sideration a  court  of  equity  would  sus- 
tain the  same,  and  decree  its  enforce- 
ment. "Thus  it  will  be  perceived  that 
it  is  immaterial  (if  the  above  state- 
ments of  law  are  correct)  whether  the 
paper  in  question  is  a  will,  or  is  an 
instrument  of  proof  concerning  a  con- 
tract or  agreement.  In  either  event, 
the  persons  to  be  benefited  would  have 
a  cause  of  action  respecting  this  prop- 
erty, and  if  they  could  prove  that  the 
parties  (husband  and  wife),  upon  le- 
gal consideration,  had  agreed  that 
their  respective  properties  should  go 
in  a  certain  way,  they  could  obtain  an 
enforcement  of  that  agreement." 

In  Edson  v.  Parsons  (1898)  155  N. 
Y.  556,  50  N.  E.  265,  supra,  an  alleged 
agreement  between  two  sisters,  ex- 
ecuting wills  in  each  other's  favor, 
that  the  survivor  would  make  a  broth- 
er th^  residuary  legatee,  was  held 
not  proved;  but  Gray,  J.,  said:  "I 
think  that  there  is  no  force  in  the  ob- 
jection of  the  respondents  that  if  the 
agreement  was  proved  the  plaintiff's 
testator  was  incapable  of  enforcing  it, 
by  reason  of  his  not  being  a  party  to 
it.  If  it  existed,  it  was  for  his  benefit 
and  advantage,  and  he  had  a  standing 
in  equity  to  enforce  it  against  the 
legatees  and  legal  representatives  of 
the  testatrix."  Though  this  question 
was  apparently  raised  by  counsel,  and 
intentionally  decided,  the  court's  re- 
2  A.L.R.— 76. 


marks  pn  this  point  are  criticized  iii 
Everdell  v.  Hill  (1901)  58  App.  Div. 
151,  68  N.  Y.  Supp.  719,  on  the  ground 
.  that  they  were  not  necessary  to  the  de- 
cision. 

In  Rastetter  v.  Hoenninger  (1918) 
157  App.  Div.  553,  142  N.  Y.  Supp.  962, 
reversed  on  another  ground  in  (1915) 
214  N.  Y.  66,  108  N.  E.  210,  supra,  an 
agreement  (evidenced  by  a  joint  and 
mutual  will)  between  husband  and 
wife  to  give  property,  after  the  death 
of  the  survivor,  to  the  son  and  daugh- 
ter or  their  children,  was  enforced  in 
an  action  in  equity  bythe  children  of 
the  son  against  the  daughter  and  the 
executrix  of  the  husband,  who  made  a 
different  will  after  the  wife's  death. 

In  Phillip  V.  Phillip  (1916)  96  Misc. 
471,  160  N.  Y.  Supp.  624,  agreements 
between  husband  and  wife  (evidenced 
by  mutual  wills)  to  give  property, 
after  the  death  of  the,  survivor,  to 
plaintiff,  a  son,  was  enforced  in  an  ac- 
tion by  the  son  against  the  father  and 
his  grantee  to  set  aside  the  father's 
conveyances  and  establish  mutual 
wills  by  agreement.  The  court,  how- 
ever, said  that  the  agreement  was 
made  in  consideration  of  the  son's 
services,  and  that  he  knew  of  the 
agreement  and  performed  it,  and  the 
court  may  have  meant  that  he  was  a 
party  to  the  agreement. 

Wanger  v.  Marr  (1914)  257  Mo.  482, 
165  S.  W.  1027,  supra,  involved  an  al- 
leged agreement  between  husband  and 
wife  that  they  should  make  wills  in 
each  other's  favor,  and  that  the  sur- 
vivor should  make  a  will,  giving  the 
entire  property  equally  to  a  child  and 
the  children  of  the  wife  by  a  former 
marriage.  The  wife's  children  by  the 
former  marriage  brought  a  suit  for 
specific  performance,  and  their  right 
to  maintain  the  suit  was  not  ques- 
tioned ;  but  it  was  held  that  the  agree- 
ment was  not  proved. 

In  Everdell  v.  Hill  (1901)  58  App. 
Div.  151,  68  N.  Y.  Supp.  719,  reversing 
(1899)  27  Misc.  285,  5g  N.  Y.  Supp. 
447,  appeal  dismissed  in  (1902)  170  N. 
Y.  581,  63  N.  E.  1116,  it  was,  however, 
held  that  a  parol  agreement  between 
three  sisters  that  each  should  leave 
her  property  to  the  survivor  or  surviv- 
ors, and  that  the  last  survivor  should 
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leave  it  to  their  nieces,  could  not  be  en- 
forced by  the  nieces, — at  least,  where 
the  agreement  was  wholly  executory, — 
the  sisters  first  dying  having  made 
wills  in  faVor  of  the  survivors,  and 
none  of  them  having  mentioned  the 
nieces  in  their  will.  The  court,  after 
pointing  out  that  the  contract  was 
within  the  Statute  of  Frauds,  and 
that  there  had  been  no  part  perform- 
ance by  the  nieces,  said:  "It  may 
be  that  the  executors  of  Matilda 
and  Catherine  Everdell,  or  those  who 
are  now  their  legal  representatives, 
might  enforce  this  contract;  but  how 
it  can  be  enforced  by  other  persons, 
who  never  paid  anything,  and  never 
acquired  any  right,  and  have  no  legal 
Interest  in  any  of  the  estates 
under  this  contract,  I  cannot  see. 
.  .  .  So  far  as  the  nieces  were 
concerned,  neither  of  these  three 
ladies  had  a  legal  obligation  towards 
them,  either  to  support  them,  or  to  pay 
them  any  money,  or  to  give  them  any 
part  of  their  estates.  Whatever  they 
might  see  fit  to  give  them  was  simply 
a  matter  of  favor;  and  was  not  done, 
and  cannot  be  said  to  have  been  done, 
in  performance  of  any  legal  obligation 
which  either  of  these  ladies  ever  owed 
to  any  niece.  ...  So  we  have  here 
an  effort  by  persons  who  are  not  par- 
ties to  a  contract  to  enforce  it.  Under 
ceirtain  circumstances  that  undoubted- 
ly can  be  done.     [Citing  a  case,  the 


facts  of  which  are  not  within  the 
scope  of  this  note.]  But,  while  this 
case  has  established  a  principle  which 
is  undoubtedly  well  settled  in  the  ju- 
risprudence of  this  state,  yet  that 
principle  has  never  been  so  far  ex- 
tended as  to  permit  a  person  to  en- 
force such  a  contract  unleds  some  obli- 
gation existed  towards  him  on  the  part 
of  the  one  who  procured  the  contract 
to  be  made  for  his  benefit."  In  dis- 
cussing Edson  V.  Parsons  (N.  Y.) 
supra,  the  court  points  out  that,  in 
that  case,  wills  containing  provisions 
in  favor  of  the  third  person  had  been 
executed,  and  said:  "If  the  contract 
had  been  established,  it  would  have 
been  an  executed  and  not  an  executory 
contract;  and  it  is  quite  possible  that 
in  such  a  case  a  beneficiary  under  the 
will  might  have  a  standing  in  court  to 
enforce  the  contract."  Two  of  the  five 
judges  dissented,  basing  their  dissent 
very  largely  on  Edson  v.  Parsons  (N. 
y.)  supra. 

See  also  Houck  v.  Anderson  (1913) 
14  Ariz.  502,  131  Pac.  975,  and  Re  An- 
derson (1914)  16  Ariz.  185,  141  Pac. 
723,  where  a  joint  and  mutual  will 
executed  by  husband  and  wife,  with 
provisions  in  favor  of  their  heirs,  was 
held  revoked  by  the  husband's  remar- 
riage, even  though  constituting  a  "tes- 
tamentary contract,  based  upon  a  suf- 
ficient consideration."  A.  McT. 
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prejudiced  tribunal 


protest  against 


Constitutional  law  —  due  process 
street  assessments. 

A  contractor  for  streA  improvements  is  not  denied  due  process  of  law 
by  the  fact  that  the  tribunal  hearins:  protests  of  property  owners  against 
an  assessment  for  the  improvement,  on  the  ground  that  the  work  had  not 
been  completed  according  to  contract,  was  composed  of  property  owners 
in  the  district  whose  property  was  subject  to  assessment  for  the  improve- 
ment. 

[See  note  on  this  question  beginning  on  page  1207.] 
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'  Application  for  a  writ  of  mandate  to  compel  the  respondent  superin- 
tendent to  certify  to  the  respondent  treasure:  a  list  of  unpaid  assessments 
upon  certain  street  implrovdment  work,  allesred  to  have  been  done  by 
petitioner,  and  to  direct  the  issuance  of  street  improvement  bonds  thereon, 
representing  the  amount  of  said  unpaid  assessments.    Writ  denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Morrison,  I)unne,_&  Bro-     Thereafter,  and  during  the  month 


beck,  Maurice  E.  Powell  and  Raymond 
Benjamin  for  petitioner. 

Messrs.  Guy  Knupp,  C.  L.  Russell, 
Jr.,  George  G.  Murry,  and  Thomas, 
Beedy,  &  Lanagan  for  respondents. 

Richards,  Judge  pro  tem,  deliv- 
ered the  opinion  of  the  court: 

This  is  an  application  for  a  writ  of 
mandate  by  which  the  petitioner 
seeks  to  compel  J.  E.  Curd,  as  super- 
intendent of  streets  of  the  city  of 
Porterville,  CaUfomia,  to  certify  to 
W.  L.  Graham,  as  the  treasurer  of 
said  city,  a  list  of  unpaid  assess- 
ments upon  certain  street  improve- 
ment work,  alleged  to  have  been 
done  therein  by  the  petitioner,  and 
to  direct  the  said  treasurer  to  issue 
street  improvement  bonds  thereon, 
representing  the  amount  of  said  un- 
laid assessments.  The  facts  giving 
rise  to  this  proceeding  axe  practi- 
cally undisputed,  and  may  be  stated 
as  follows: 

In  the  month  of  July,  1915,  the 
■city  of  Porterville,  through  its  reg- 
ulu'Iy  constituted  officials,  initiated 
proceedings  under  the  Street  Im- 
provement Act  of  1911  for  the  im- 
provement of  certain  of  its  streets, 
and  in  the  course  thereof  duly  en- 
tered into  fourteen  certain  con- 
tracts, in  writing,  with  the  petition- 
er or  its  assignors  herein,  whereby 
the  latter  agreed  to  perform  certain 
.street  work,  therein  described,  in  ac- 
cordance with  certain  plans  and 
specifications  adopted  by  the  board 
of  trustees  of  said  city.  The  peti- 
tioner alleges,  and  for  the  purpose 
of  considering  th6  questions  of  law 
°  raised  herein  it  may  be  taken  to  be 
true,  that  all  of  the  work  required  to 
be  done  by  the  petitioner  or  its  as- 
signors under  the  terms  of  said  con- 
tracts was  performed  and  completed 
"by  it  on  December  15, 1915,  and  was 
then  accepted  by  the  superintendent 
of  streets,  and  his  certificate  of  ac- 
•ceptance  and  approval  duly  issued. 


of  October,  1916,  the  said  superin- 
tendent of  streets  prepared  and 
made  assessments,  as  required  by 
said  act,  covering  the  cost  of  the 
work  performed  under  each  of  said 
contracts,  and  also  prepared,  in  con- 
nection with  such  assessments,  a 
diagram  of  the  streets  on  which  said 
work  had  been  done,  and  thereupon 
attached  to  each  of  such  assess- 
ments a  warrant  authorizing  the  pe- 
titioner, as  such  contractor,  to  de- 
mand and  receive  from  the  owners 
of  the  property,  subject  to  such  as- 
sessments, the  amounts  shown  to  be 
due  thereon.  Each  of  said  warrants 
was  dated  on  the  28th  day  of  Octo- 
ber, 1916.  In  the  preparation  of 
said  assessments  and  warrants  the 
said  superintendent  of  streets  made 
use  of  loose  leaves,  especially  pre- 
pared and  intended  for  insertion  in 
a  lock  book,  also  prepared  to  receive 
and  hold  the  same;  and,  as  each  of 
said  assessments  and  warrants  was 
completed  by  said  superintendent  of 
streets,  it  was  fastened  in  said  lock 
book,  which  was  marked  and  en- 
titled, "Street  Assessments  of  the 
City  of  Porterville."  The  diagrams 
of  the  streets  included  in  said  work 
were  also  similarly  placed  in  said 
book,  and  the  said  warrants,  assess- 
ments, and  diagrams,  as  so  placed, 
were  signed  by  the  superintendent 
of  streets  and  countersigned  by  the 
president  of  the  board  of  trustees  of 
the  said  city  of  Porterville,  on  Octo- 
ber 28,  1916.  That  thereupon,  and 
on  said  28th  day  of  October,  1916, 
the  said  superintendent  of  streets 
recorded  said  assessments  and  war- 
rants in  his  office,  as  required  by 
law.  Subsequent  to  the  perform- 
ance of  the  foregoing  acts,  and  with- 
in thirty  days  thereafter,  the  said 
superintendent  of  streets  delivered 
said  assessments  and  warrants  to 
the  said  petitioner,  pursuant  to  the 
requirements   of   said   Street   Im- 
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proxrement  Act,  and  between  the 
date  of  the  said  receipt  thereof,  and 
the  21st  day  of  November,  1916,  the 
s^id  petitioner  made  the.  demand  re- 
quired by  said  act  upon  each  of  the 
persons  assessed,  for  the  amount  of 
their  respective  assessments,  and, 
haviner  done  so,  the  said  petitioner 
redelivered  to  the  said  superintend- 
ent of  streets  each  and  all  of  such 
assessments  and  warrants,  with  its 
return  as  to  such  demand  duly  in- 
dorsed thereon,  which  said  return 
was  thereupon  indorsed  by  said 
superintendent  of  streets  upon  the 
record  thereof,  as  required  by  law. 
Thereafter,  and  on  November  25, 
1916,  a  number  of  the  persons, 
whose  property  had  been  assessed 
according  to  said  assessments,  filed 
with  the  clerk  of  the  board  of  trus- 
tees of  said  city  their  objection,  in 
writing,  thereto,  setting  forth  as  a 
ground  of  their  said  objections  that 
the  said  contractor  had  not  complet- 
ed its  said  contracts  in  accordance 
with  the  plans  and  specifications 
thereof.  Due  notice  was  given  of 
these  objections,  and  the  matter  of 
the  hearing  thereon  was  fixed  for 
the  4th  day  of  December,  1917. 
Only  three  members  of  said  board  of 
trustees  were  present  at  the  hear- 
ing upon  said  objections.  It  is  al- 
leged by  the  petitioner  herein,  and 
is  not  controverted,  that  each  of  the 
said  three  members  of  said  board,  so 
conducting  and  participating  in  said 
hearings,  and  rendering  their  and 
each  of  their  decisions  upon  the 
same,  was  an  owner  or  was  interest- 
ed in  one  or  other  of  the  parcels  of 
land  upon  which  such  assessments 
had  been  imposed,  and  in  respect  to 
which  said  objections  had  been  filed, 
and  upon  which  objections  said 
hearing  had  been  had.  It  was  also 
alleged,  and  not  controverted,  that 
the  attorney  for  the  said  protestants 
was,  at  the  time  thereof  and  of  the 
hearings  thereon,  a  law  partner  of 
the  city  attorney  of  said  city,  who 
was  then  directly  interested  in  the 
outcome  of  such  hearings,  and  was 
thereby  biased  and  prejudiced 
against  the  said  contractor,  and  w^o 
advised  and  verged  the  said  boarc^  of 


trustees  to  sustain  said  objections. 
At  the  time  of  such  heariogs  the  pe- 
titioner herein  objected  to  the  said 
members  of  said  board  sitting  upon 
the  hearings  thereon,  or  deciding  or 
determining  the  matter  of  said  pro- 
tests, and  objected  to  their  deter- 
mination thereof ,  but,  notwithstand- 
ing its  said  objection,  the  said  board 
of  trustees  and  the  said  members 
thereof  proceeded  to  hear  and  to  de- 
termine said  objections,  and  to  make 
and  enter  the  order  of  said  board 
sustaining  the  same.  Notwith- 
standing said  determination  and  or- 
der, the  petitioner  herein  has  de- 
manded of  the  superintendent  of 
streets  that  he  make  and  certi:fy  to 
the  city  treasurer  a  list  of  all  of  said 
assessments  which  are  unpaid,  and 
has  also  demanded  of  the  said  city 
treasurer  that  he  thereupon  make 
out  and  deliver  to  the  petitioner 
bonds  representing  such  unpaid  as- 
sessments. Said  officials  having  re- 
fused to  comply  with  these  demands, 
this  proceeding  has  been  instituted 
by  said  contractor,  the  petitioner 
herein. 

The  single  question  requiring  de- 
termination in  this  case  relat^  to 
the  right  and  power  of  the  city 
council,  acting  solely  through  and 
by  the  aforesaid  three  members 
thereof,  to  sit  and  act  as  a  judicial 
body  in  the  hearing  and  deter- 
mination of  the  aforesaid  appeals 
and  protests  of  the  iwroperty  owners, 
as  to  the  proper  com^etion  of  the 
said  work  of  street  improvement  in 
compliance  with  the  contract  provid- 
ing for  the  same,  and  as  to  the  valid- 
ity of  said  assessments  claimed  to  be 
due  and  payable  from  them  thereon. 
It  is  the  contention  of  the  petitioner 
herein  that  the  three  member^  of 
the  city  council,  who  assumed  to  sit 
and  act  upon  the  hearing  of  said  ap- 
peals and  protests,  were  disqualified 
to  so  sit  and  act  by  reason  of  their, 
and  each  of  their,  interest  in  prop- 
erty directly  affected  by  such  assess- 
ments, and  directly  involved  in  and 
represented  upon  said  appeals,  and 
that  the  compulsion  which  the  act 
impqsed  upon  the  petitioner,  to  sub- 
mit the  issues  raj^fsd  ^pon  saidj^p- 
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peal  and  pcotests  as  to  the  suffi- 
ciency of  its  cwnpli&ace  with  its  said 
contracts,  and  as  to  its  right  to  have 
said  assessments  levied  and  collect^ 
ed  and  said  warrants  paid,  to  a  tri- 
bunal thus  composed  of  persons  in- 
terested in  the  determination  of 
such  issues  adverse  to  said  petition- 
er, amounted  to  a  denial  to  it  of  due 
process  of  law.  In  making  this  con- 
tention the  petitioner  heilrein  is 
drawn  to  the  extreme  position  of 
claiming  that  the  portions  of  the  act 
under  review,  which  provide  for  ap- 
peals by  property  owners  to  the  city 
council  for  relief  from  the  assess- 
ments sought  to  be  imposed  upon 
their  property,  upon  the  ground  of 
irregularities  on  the  part  of  the 
street  superintendent  in  levying  the 
same,  or  upon  the  ground  that  the 
contract  has  not  been  fully  or  prop- 
erly performed,  is  unconstitutional 
and  void,  for  the  reason  that  no  pro- 
vision is  made  for  the  hearing  upon 
such  appeals  before  a  judicial  body 
whose  menibra^hip  is  not  interested 
in  the  result  of  such  appeals,  and 
hence  that  such  provisions  should 
be  eliminated  from  the  body  of  the 
act;  and  that,  being  eliminated,  and 
the  right  of  property  owners  to  have 
and  take  such  appeals  being  thus 
taken  away,  the  petitioner  would  be 
entitled  to  the  writ  of  mandate 
which  it  seeks  by  this  proceeding. 
To  adopt  this  view  would  be  to  deny 
to  property  owners  any  right  of  ap- 
peal to  the  city  council  under  this 
act,  no  matter  how  irregular  the 
proceedings  of  the  street  superin- 
tendent, or  how  incomplete  or  insuf- 
ficient the  performance  of  the  con- 
tract, might  be, — a  consequence 
quite  as  disastrous  to  the  property 
owners  in  the  denial  of  their  consti- 
tutional right  to  due  process  of  law, 
as  the  alleged  denial  to  the  petition- 
er of  the  similar  right  would  be. 
While  for  this  reason  alone  we  would 
be  very  reluctant  to  adopt  a  view 
which  would  lead  to  such  a  conse- 
quence, and  while  for  the  added  rea- 
son that  its  adoption  would  compel 
the  conclusion  that  the  entire  act 
was  invalid,  upon  the  authority  of 
Hutson  V.  Woodbridge  Protection 
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Dist..79  Cal.  90,  16  Pac.  549,  21 
Pac.  435  (a  result  which  the  pe- 
titioner herein  would  probably  not 
relish),  we  would  not  wish  to  adopt 
it,  we  think  that  there  are  other  and 
sufficient  reasons  why  the  conten- 
tion of  the  petitioner  herein  cannot 
be  sustained. 

Conceding  it  to  be  true,  as  a  rule 
of  ethics,  that  no  person  or  body  of 
persons  should  sit  in  judgment  in 
cases  and  proceedings  in  which  they 
are  interested  parties,  and  conced- 
ing, also,  that  it  has  been  frequently 
and  properly  held  that  the  attempt- 
ed violation  of  this  ethical  rule  by 
persons  presiding  over  causes  tri- 
able in  the  ordinary  courts  of  justice 
amounts  to  a  denial  of  due  process  of 
law  to  those  who  are  injuriously  af- 
fected by  such  denial,  yet,  to  this 
there  are  certain  exceptions,  which 
are  said  to  spring  from  the  neces- 
sity of  the  situation.  The  statement 
in  general  terms  of  the  principle  un- 
derlying these  exceptions  is  to  be 
found  thus  stated  in  23  Cyc,  581: 
"Where  disqualification,  if  permit- 
ted to  prevail,  destroys  the  only  tri- 
bunal in  which  relief  may  be  sought, 
and  thus  effectually  bars  the  door 
of  justice,  the  disqualified  judge  is 
bound  to  hear  and  decide  the  cause." 

The  particular  application  of  this 
principle  has  been  most  frequently 
made  to  the  class  of  quasi  judicial 
bodies  of  which  the  city  council  of 
Porterville  is  an  example,  such  as 
boards  of  supervisors,  city  councils, 
boards  of  trustees,  boards  of  equali- 
zation, commissioners  of  irrigation 
and  drainage  districts,  and  the  like. 
While  these  various  bodies  are,  as  a 
rule,  executive  and  administrative 
as  to  most  of  their  functions,  there 
are  certain  matters  committed  by 
the  law  of  their  creation  to  their 
judgment  and  discretion,  which 
matters  are  judicial  in  their  nature ; 
such  as  the  fixing  of  water  rates,  the 
equalizing  of  taxes,  the  determi- 
nation of  benefits,  the  correction  of 
errors  in  assessments,  and  the  like. 
Quite  frequently  the  entire  com- 
munity to  which  the  members  of 
these  boards  or  bodies  belong  are  di- 
rectly and  beneficially  interested  in 
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the  result  of  the  hearing  and  deter- 
mination of  such  matters,  and  they 
themselves  are  therefore  interested 
parties  therein.  Of  necessity,  there- 
fore, in  many  of  such  matters,  un^ 
less  the  members  of  the  body  design 
nated  by  statute  as  the  sole  body  to 
hear  and  determine  the  same  are 
qualified,  notwithstanding  their  in- 
terest, so  to  do,  they  never  could  be 
determined  without  recourse,  in 
every  instance,  to  actions  in  regular- 
ly constituted  judicial  tribunals. 
The  state  of  California,  in  common 
with  practically  every  other  state  in 
the  Union,  has  committed  itself  to 
the  more  practical  plan  of  relegating 
all  such  matters  to  the  local  boards, 
councils,  or  other  municipal  bodies, 
and  of  providing  that  they  shall 
have  jurisdiction  to  decide  them, 
notwithstanding  the  fact  that  some 
or  all  of  the  persons  constituting 
their  membership  may  be  more  or 
less  directly  interested  in  the  result 
of  their  action.  In  the  case  of  Hib- 
ben  V.  Smith,  191  U.  S.  310,  48  L.  ed. 
195, 24  Sup.  Ct.  Rep.  88,  the  question 
was  directly  presented  to  that  tri- 
bunal in  an  action  involving  the  va- 
lidity of  a  street  assessment,  where 
the  members  of  the  board  of  town 
trustees  levying  the  assessment 
were  residents  and  taxpayers  of  the 
town,  and  where  two  of  their  num- 
ber were  owners  of  lots  abutting  up- 
on the  immediate  improvement. 
The  court  said : 

"The  objection  to  the  tribunal 
constituted  by  the  legislature  of  In- 
diana, which  the  plaintiff  in  error 
makes  in  this  particular  instance,  is 
that  it  results  in  making  a  person  a 
judge  in  his  own  case,  and  that 
hence  any  judgment  of  a  tribunal 
thus  constituted  is  absolutely  void, 
and  may  be  attacked,  as  it  is  at- 
tacked in  this  case,  collaterally.  It 
is  said  that  to  impose  an  assessment, 
which  is  the  same  as  a  judgment  un- 
der such  circumstances;  is  to  take 
the  lot  owner's  property  without  due 
process  of  law,  and  violates  thereby 
the  Federal  Constitution.  We  think 
the  first  objection,  that  all  of  the 
members  of  the  board  of  trustees 
were  residents  of  and  taxpayers  in 


the  town,  is  wholly  unimportant. 
We  have  not  ikie  sligrhtest  doubt  of 
the  power  of  a  legislature  of  a  state^ 
unless  hampered  by  some  special 
constitutional  provision,  to  create  a 
tribunal  in  a  city  or  town,  such  as 
the  common  council  or  board  of 
trustees,  to  make  an  assessment, 
and  that  such  assessment  would  be 
valid,  not^thstanding  the  fact  that 
every  Member,  of  the  board  was  a 
taxpayer  of  the  city  or  the  town.  It 
is  a  matter  of  legislative  discretion 
as  to  how  such  a  board  shall  be  con- 
stituted, and  we  hazard  nothing  in 
saying  that  it  is  quite  common 
throughout  the  country  for  the  leg- 
islatures of  the  states  to  create  a 
tribunal  for  levying  assessments  for 
local  improvements  in  a  manner  pre- 
cisely like  the  case  in  question.  It 
is  not  at  all  analogous,  even  in  prin- 
ciple, to  a  judge  of  a  court  acting  in 
a  case  in  which  he  is  personally  in- 
terested. 

"To  say  that  no  one  who  was  a 
taxpayer  in  a  city  or  toii^  could  act 
in  imposing  an  assessment  upon 
property  therein  is  to  say  that  the 
legislature  is  wholly  without  power, 
by  reason  of  the  Federal  Constitu- 
tion, to  constitute  a  tribunal  to  make 
an  assessment,  where  such  tribunal 
is  composed  of  taxpayers  in  the  city 
or  town.  This  we  do  not  believe. 
.  .  .  Whether  a  judgment  ob- 
tained in  a  case  like  this,  where  two 
members  of  a  general  board  created 
by  statute  for  the  purpose  of  making 
it,  had  some  interest  in  some  of  the 
property  subject  to  the  assessment, 
was  a  void  or  voidable  judgment,  is 
a  proper  question  for  the  state  court 
to  decide.  A  state  court  has  the 
right  to  place  its  own  construction 
upon  its  own  judgments,  and  where, 
as  in  a  case  like  this,  it  holds  that 
the  judgment  is  not  void,  and  that  it 
cannot  be  attacked  collaterally,  we 
ought  to  follow  that  determination. 
Newport  Light  Co.  v.  Newport,  151 
U.  S.  527,  539,  38  L.  ed.  259,  263,  14 
Sup.  Ct  Rep.  429. 

"In  Lent  v.  Tiflson,  140  U.  S.  316, 
35  L.  ed.  419,  11  Sup.  Ct.  R^.  825, 
which  was  an  assessment  case,  it 
was  stated  by  Mr.  Justice  Harlan,  in 
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deliverinsr  the  opinion  of  the  court 
(p.  838)  as  follows:  'Other  objec- 
tions have  been  urged  by  the  plain- 
tiffs which  we  do  not  deem  it  neces- 
sary to  consider.  For  instance,  it  is 
said  that  the  mayor  of  the  city  of 
San  Francisco,  one  of  the  board  of 
commissioners,  was  himself  the 
owner  of  a  lot  on  Dupont  street,  and, 
for  that  reason,  was  incompetent  to 
act  as  one  of  the  board  of  street 
commissioners.  ...  In  respect  to 
all  these  and  like  objections,  it  is 
sufficient  to  say  that  they  do  not 
necessarily  involve  any  question  of 
a  Federal  nature,  and,  so  far  as  this 
court  is  concerned,  are  concluded  by 
the  decision  of  the  supreme  couirt  of 
California.' " 

The  case  of  Lent  v.  Tillson,  supra, 
from  which  the  last  above-quoted 
citation  was  made,  was  decided  by 
this  court  in  72  Cal.  404, 14  Pac.  71, 
and  that  decision  of  this  court,  to 
which  the  above-quoted  passage  re- 
fers, has  thus  stood  as  the  judicial 
declaration  of  the  law  of  this  state 
touching  the  question  now  before  us, 
for  the  past  thirty  years,  during 
which  time  practically  every  exist- 
ing statute  governing  the  subject  of 
street  improvements  has  been  enact- 
ed. In  the  case  of  People  ex  rel. 
Chapman  v.  Sacramento  Drainage 
Dist.  155  Cal.  373,  103  Pac.  207, 
wherein  the  question  arose  as  to 
whether  the  members  of  the  board 
of  drainage  commissioners  were  dis- 
qualified to  act  as  a  tribunal  to  hear 
objections  to  the  assessment  by  rea- 
son of  the  fact  that  they  were  land- 
holders within  the  district,  this 
court  held  that  they  were  not  dis- 
qualified by  their  interest,  basing  its 
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decision  to  this  effect  upon  the  au- 
thority of  Hibben  v.  Smith,  supra. 
It  would  thus  seem  tp  be  settled  that 
the  interest  which  one  or  all  of  the 
members  of  boards  of  supervisors, 
boards  of  trustees,  city  councils,  or 
other  municipal  bodies  charged  with 
the  making  or  rectifying  of  assess- 
ments for  street  or  other  improve- 
ments may  have,  arising  from  the 
fact  of  their  ownership  of  property 
directly  affected  by  co».t««tio««i 
the  proposed  rni-  uw-ane 
provement,  does  not  prerndiced 
create  such  a  dis-  {Jlt"r»iT?»t"' 
qualification  to  sit  atreet 
or  act  in  the  prem-  —"-">*»*•• 
ises  as  to  render  their  action  void  as 
not  constituting  due  process  of  law. 
This  being  so,  and  the  city  council 
having  heard  the  appeals  and  pro- 
tests of  the  property  owners,  and 
having  sustained  the  same,  and  the 
record  herein  failing  to  show  that 
any  further  steps  have  been  taken 
by  the  petitioner  herein  to  complete 
the  said  work  of  street  improve- 
ment, or  to  rectify  the  assessments 
therefor  in  accordance  with  the  de- 
cision and  determination  of  the  said 
city  council,  it  follows  necessarily 
that  the  petitioner  has  not  presented 
to  this  court  such  an  application  as 
would  be  sufficient  to  require  the  is- 
suance of  a  writ  of  mandate  herein, 
and  that  the  demurrer  of  the  re- 
spondents thereto  must  be  sus- 
tained. 

Writ  denied. 

We  concur:     Angellotti,  Ch.  J.; 
SIoss,  J. ;  Wilbur,  J. ;  Lorigan,  J. 

Petition    for    rehearing    denied, 
January  30,  1919. 


ANNOTATION. 

Qualification  of  owner  of  property  affected  by  public  improvement  to  act  in 

making  aaseMment. 


The  majority  of  the  courts  which 
have  had  occasion  to  consider  the 
question  agree  with  the  reported  case 
(Federal  Constr.  Co.  v.  Curd,  ante, 
1202)  in  holding  that  the  interest 
which  one  or  all  of  the  members  of  a 
body  charged  with  the  making  or  recti- 


fying of  assessments  for  a  public  im- 
provement may  have,  arising  from  the 
fact  of  their  ownership  of  property  di- 
rectly affected  by  the  proposed  im- 
provement, does  not  create  such  a  dis- 
qualification to  sit  or  act  in  the  prem- 
ises as  to  render  their  action  void,  as 
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not  constitutinsT  due  process  of  law. 
See  Hibben  v.  Smith  (1903)  191  U.  S. 
810,  48  L.  ed.  195.  24  Sup.  Gt.  Rep.  88, 
affirming  (1902)  158  Ind.  206,  62  N.  E. 
447;  Lent  v.  Tillson  (1890)  140  U.  S. 
316,  35  L.  ed.  419, 11  Sup.  Ct.  Rep.  825; 
Less  Land  Co.  v.  Fender  (1915)  119 
Ark.  20,  173  S.  W.  407;  Gates  v.  Cy- 
press Creek  Drainage  Dist  (1918)  — 
Ark.  — ,  205  S.  W.  293;  People  ex  rel. 
Chapman  v.  Sacramento  Drainage 
Dist.  (1909)  155  Cal.  373,  103  Pac. 
207;  Nemaha  Valley  Drainage  Dist.  v. 
Marconnit  (1912)  90  Neb.  514,  134  N. 
W.  177;  Drainage  Dist  v.  Chicago,  B. 
&  Q.  R.  Co.  (1914)  96  Neb.  1,  146  N.  W. 
1055;  State  ex  rel.  Dorgan  v.  Fisk 
(1906)  15  N.  D.  219, 107  N.  W.  191 ;  Re 
Cranberry  Creek  Drainage  Dist. 
(1906)  128  Wis.  98,  107  N.  W.  25. 

A  contrary  view,  however,  has  been 
taken  in  Illinois.  See  Hunt  v.  Chicago 
(1871)  60  111.  188;  Shreve  v.  Cicero 
(1889)  129  111.  226,  21  N.  E.  815; 
Union  Drainage  Dist.  v.  Smith  (1908) 
283  111.  417,  16  L.R.A.(N.S.)  292,  84  N. 
E.  376;  Vandalia  Levee  Drainagp  Dist. 
v.  Hutchins  (1908)  234  111.  31,  84  N.  E. 
715.  In  discussing  the  question,  the 
court  in  Union  Drainage  Dist.  v.  Smith 
(1908)  238  III.  417,  16  L.R.A.(N.S.) 
292,  84  N.  E.  376,  said:  "While  it  is 
true  that  in  a  proceeding  such  as  the 
one  at  bar  the  property  owner  is  not 
entitled  to  'a  trial  by  jury ;'  within  the 
meaning  of  that  phrase  as  it  is  used  in 
the  Constitution,  still  it  is  entirely 
clear  that,  in  providing  for  a  commis- 
sion to  determine  the  amount  of  money 
that  shall  be  collected  from  each  prop- 
erty owner,  the  law  of  the  land  forbids 
the  enactment  of  a  statute  that  per- 
mits the  selection  of  a  commissioner 
who  personally  has  a  property  interest 
in  the  result  of  the  deliberations  of 
the  body  of  which  he  is  a  membei-. 
Self-interest  would  lead  him  to  seek 
a  low  assessment  for  his  own  land,  and 
assessments  correspondingly  high  for 
the  lands  of  others.  A  statute  which 
compels  the  litigant  to  submit  his  con- 
troversy to  a  tribunal  of  which  his  ad- 
versary is  a  member  makes  his  an- 
tagonist his  judge,  and  does  not  afford 
due  process  of  law." 

But  even  where  this  view  prevails  it 
is  held  that  failure  to  object  to  an 


assessment,  by  an  interested  person, 
of  benefits  from  the  improvement,  be- 
fore its  confirmation  by  the  court, 
waives  the  objection.  Union  Drainage 
Dist.  v.  Smith  (111.)  supra;  People  ex 
rel.  Jackson  v.  Bunyard  (1912)  147  UL 
App.  121. 

The  ownership  of  property  affected 
by  the  improvement  will  not,  ipso 
facto,  in  the  absence  of  any  statutory 
provision  operating  to  the  contrary, 
operate  as  a  disqualification.  See  Less 
Land  Co.  v.  Fender  (1915)  119  Ark.  20, 
173  S.  W.  407;  Gates  v.  Cypress  Creek 
Drainage  Dist.  (1918)  —  Ark.  — ,  205 
S.  W.  293;  People  ex  rel.  Chapman  v. 
Sacramento  Drainage  Dist.  (1909) 
155  Cal.  373,  105  Pac.  207;  Nemaha 
Valley  Drainage  Dist.  v.  Marconnit 
(1912)  90  Neb.  514,  134  N.  W.  177;  Re 
Cranberry  Creek  Drainage  Dist. 
(1906)  128  Wis.  98, 107  N.  W.  25. 

Ownership  of  land  or  an  interest 
therein  will,  however,  operate  as  a  dis- 
qualification, where  the  statute  re- 
quires the  assessment  to  be  made  by  a 
disinterested  person.  See  Bradley  v. 
Frankford  (1884)  99  Ind.  417;  Mark- 
ley  v.  Rudy  (1888)  115  Ind.  533,  18  N. 
E.  50;  Carr  v.  Duhme  (1906)  167  Ind. 
76,  78  N.  E.  322, 10  Ann.  Cas.  967;  Hop- 
kins V.  Mason  (1871)  42  How.  Pr.  (N. 
Y.)  115;  Longley  v.  Hudson  (1874)  4 
Thomp.  &  C.  (N.  Y.)  353;  Re  Main 
Street  (1890)  137  Pa.  590,  20  Atl.  711. 
It  is  enough  to  disqualify  one,  within 
the  meaning  of  such  a  statute,  that  he 
is  a  trustee  and  director  of  a  chari- 
table corporation  owning  property  af- 
fected (Longley  v.  Hudson  (1874)  4 
Thomp.  &  C.  (N.  Y.)  853,  supra),  or 
that  he  is  a  pewholder  and  member  of 
a  church,  the  edifice  and  property  of 
which  is  within  the  assessment  dis- 
trict. (Hopkins  v.  Mason  (1871)  42 
How.  Pr.  (N.  Y.)  115,  supra). 

But  if  a  person  so  disqualified  by  in- 
terest participates  in  spreading  the  as- 
sessment, his  act  is  not  void,  but  void- 
able only.  Carr  v.  Duhme  (1906)  167 
Ind.  76,  78  N.  E.  322,  10  Ann.  Cas.  967. 

It  has  been  held  not  to  constitute  a 
ground  of  disqualification  which  will 
invalidate  an  assessment,  under  a  stat- 
ute requiring  such  assessment  to  be 
made  by  disinterested  freeholders, 
that  one  of  the  commissioners  owns 
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property  100  or  150  feet  beyond  the 
area  of  benefit,  although  the  duty  of 
the  commiBsioners  was  to  detennine 
how  far  the  benefit  extended,  and 
whether  such  property  was  to  be  in- 
cluded. State,  Coward,  Prosecutor,  v. 
North  Plainfield  (1899)  63  N.  J.  L.  61, 
42  Atl.  806. 

But  it  was  held  in  Re  Powers  (1874) 
29  Mich.  604,  thftt  no  proceeding  for 
the  continuation  of  a  street  could 
lawfully  be  had,  under  an  act  provid- 
ing that  the  cost  of  the  improvement 
should  be  assessed  against  the  prop-, 
erty  benefited,  by  a  certain  number  of 
disinterested  freeholders,  and,  if  there 
should  not  be  suffident  property  ben- 
efited to  pay  the  full  amount,  the  re- 
mainder should  become  a  city  charge, 
assessed  on  all  property,  like  other 
taxes,  where  the  act  did  not  define  a 
separate  improvement  district  in  ad- 
vance,— because  it  would  be  impossi- 


ble to  appoint  a  freeholder  who  would 
not  have  a  direct  interest  in  so  charg- 
ing the  benefit  as  to  avoid  any  part  of 
the  expense  reaching  his  own  prop- 
erty, or  that  of  his  relatives.  To  the 
same  effect  is  Re  Montgomery  Ave. 
(1880)  64  CaL  679. 

There  is  a  difference  of  opinion  as 
to  whether  ownership  of  property  af- 
fected will  render  one  incompetent, 
within  the  meaning  of  a  statute  re- 
quiring the  commissioners  to  be  ap- 
pointed to  establish  an  improvement^ 
district,  to  be  "competent."  That  it 
does  so  operate  is  held  in  King's  Lake 
Drainage  &  Levee  Dist.  v.  Jamison 
(1903)  176  Mo.  567,  75  S.  W.  679, 
while  a  contrary  view  is  taken  in 
People  ex  rel.  Jackson  v.  Bunyard 
(1909)  147  IlL  App.  121,  and  Re  Cran- 
berry Creek  Drainage  Dist.  (1906)  128 
Wis.  98, 107  N.  W.  26.  £.  S.  0. 


EDWARD  HIGGINSON,  Appt., 

V. 

CITY  OF  FALL  RIVER. 


Maasaehuaett»  Supreme  Judicial  Court— April  S,  1917, 
(226  Mass.  428,  115  N.  E.  764.) 

Manicipal  corporation  —  authority  of  commissioners  to  employ  counseL 

1.  A  board  of  fire  commissioners  has  no  implied  authority,  by  reason 
of  its  general  powers,  to  employ  counsel  on  behalf  of  the  city  to  prepare 
charges  against  an  officer  of  the  fire  department,  upon  refusal  of  the  city 
solicitor  to  act. 

[See  note  on  this  question  beginning  on  page  1212.] 


—  power  to  employ  counseL 

2.  A  city  official  has  no  authority  to 
employ  counsel  on  behalf  of  the  city  by 
reason  of  the  general  powers  con- 
ferred upon  him  by  law. 
Appropriation  —  unauthorized  em- 
ployment. 

3.  An  appropriation  for  the  current 
expenses  of  the  fire  department  does 
not  authorize  payment  by  the  commis- 
sioners for  services  of  counsel  whom 
they  had  no  authority  to  employ. 

f—  authority  to  expend. 

4.  The  authority  of  public  officials  to 


make  payment  from  an  appropriation 
for  current  expenses  is  limited  to  law- 
ful obligations  of  the  city. 

Notice  —  absence  of  authority. 

5.  An  attorney  employed  by  the 
board  of  fire  commissioners  of  a  city, 
without  authority,  is  chargeable  with 
knowledge  of  the  want  of  authority. 

Municipal  corporation  —  contract  by 
official  —  binding  effect. 

6.  Public  oflicers  cannot  make  a 
binding  contract  on  behalf  of  a  mu- 
nicipality without  express  authority, 
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Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Bristol 
County  in  favor  of  defendant  in  an  action  brought  to  recover  the  value  of 
professional  services,  rendered  at  the  request  of  defendant's  board  of  fire 
commissioners.    Affirmed. 


Chapter  37,  §§  2  and  3  of  the 
charter,  relating  to  the  city  solicitor, 
and  the  material  portion  of  §  1  of 
the  ordinance  relating  to  contracts, 
mentioned  in  the  opinion,  were  as 
follows : 

"Section  2.  He  shall  draw  all 
bonds,  deeds,  contracts  and  other 
legal  instruments,  of  whatever  na- 
ture, which  may  be  required  of  him 
by  the  city  council,  or  by  any  com- 
mittee of  the  city  council,  or  cause 
the  same  to  be  done  under  his  super- 
vision. 

"Section  3.  He  shall  commence, 
prosecute,  or  defend  all  actions  and 
suits  brought  by  or  against  the  city 
before  any  tribunal,  and  shall  repre- 
sent and  advocate  the  rights  and  in- 
terests of  the  city  or  any  of  the  of- 
ficers thereof,  in  any  suit  or  prose- 
cution, wherein  any  ofiicial  act  or 
any  estate,  right,  privilege,  or  act 
of  the  city  may  be  brought  in  ques- 
tion. He  shall  draw  all  complaints 
for  the  violation  of  any  city  ordi- 
nance, and  appear  and  prosecute  the 
same  before  any  court  having  juris- 
diction thereof.  He  shall  also  repre- 
sent and  answer  for  the  city  before 
the  legislature,  or  any  committee 
thereof,  and  advocate  the  interests 
of  the  city,  and  shall  in  all  respects 
do  every  professional  act  incident  to 
the  office  which  may  be  required  of 
him  by  the  city  government  or  any 
committee  thereof,  and  he  shall, 
when  required,  furnish  the  mayor 
and  aldermen,  and  any  officer  of  the 
city  government  who  may  require 
it,  in  the  official  discharge  of  his 
duties,  with  his  legal  opinion  upon 
any  subject  touching  the  duties  of 
their  respective  offices." 

"Section  1.  Every  contract  or 
purchase  where  the  amount  in- 
volved is  $50  or  more,  made  by  any 
officer,  department,  board  or  other 
agent  of  the  city  of  Fall  River,  shall 
be  awarded  only  after  open  competi- 
tion, except  when  otherwise  specifi- 
cally authorized  by  law  or  vote  of 
the  city  council.    ..." 

The  further  facts  appear  in  the 
opinion  of  the  court. 


Mr.  Edward  Higginson,  in  propria 
persona : 

The  defendant  city  had  the  power  to 
employ  counsel  to  prepare  the  charges 
in  question. 

Coolidge  V.  Brookline,  114  ^ass. 
692;  Gushing  v.  Stoughton,  6  Gush. 
389. 

Mr.  George  Grime,  for  defendant: 

No  direct  authority  was  ever  con- 
'ferred  upon  the  fire  commission. 

Dill.  Mun.  Gorp.  5th  ed.  §  389.  p.  682; 
Fletcher  v.  Lowell,  15  Gray,  103;  But- 
ler v.  Gharlestown,  7  Gray,  12. 

The  existence  of  a  custom  or  usage 
of  employment  of  counsel  by  the  fire 
commissioners  or  other  departments  of 
the  city  would  not  legally  confer  such 
authority. 

Butler  V.  Gharlestown,  supra; 
Wormstead  v.  Lynn,  184  Mass.  425,  68 
N.  E.  841 ;  Throop,  Pub.  Off.  §  551. 

The  provisions  of  §  1  of  an  ordi- 
nance of  the  defendant  city,  relative 
to  contracts,  is  likewise  additional  evi- 
dence that  the  plaintiff's  alleged  con- 
tract was  unauthorized. 

Wormstead  v.  Lynn,  184  Mass.  425, 
68  N.  E.  841. 

If  the  plaintiff  is  not  entitled  to  a 
verdict  on  an  express  contract  made  as 
claimed,  he  cannot  recover  on  a  quan- 
tum meruit,  no  matter  how  profitable 
or  useful  his  services  may  have  been 
to  the  defendant. 

Butler  v.  Gharlestown,  7  Gray,  12; 
Wormstead  v.  Lynn,  supra ;  Douglas  v. 
Lowell,  194  Mass.  268,  80  N.  E.  510; 
Bartlett  v.  Lowell,  201  Mass.  151,  87 
N.  E.  195;  Gommercial  Wharf  Gorp. 
V.  Boston,  208  Mass.  482,  94  N.  E.  805. 

Unless  authorized  by  statute,  a  city 
or  town  cannot  lawfully  engage  coun- 
sel, or  pay  their  fees  or  charges. 

Frost  V.  Belmont,  6  Allen,  152;  Gool- 
idge  V.  Brookline,  114  Mass.  592; 
Minot  V.  West  Roxbury,  112  Mass.  1, 
17  Am.  Rep.  52;  Gonnolly  v.  Beverly, 
151  Mass.  437,  24  N.  E.  404;  Flood  v. 
Leahy,  183  Mass.  232.  66  N.  E.  787; 
Hood  V.  Lynn,  1  Allen,  103;  Tash  v. 
Adams,  10  Gush.  252;  Stetson  v.  Kemp- 
ton,  13  Mass.  272,  7  Am.  Dec.  145. 

Crosby,  J.,  delivered  the  opinion 
of  the  court : 

A  majority  of  the  members  of  the 
board  of  fire  commissioners  of  the 
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defendant,  acting  under  the  provi- 
sions of  its  city  charter  (Stat.  1902, 
chap.  393,  §  28) ,  sought  to  remove 
the  chi^f  engineer  of  the  fire  de- 
partment, who  had  previously  re- 
fused to  resign  in  compliance  with 
the  request  of  the  board,  and  de- 
maiMled  a  bearing  as  i»rovided  for 
by  §  28  of  the  charter.  Afterwards, 
it  was  voted  by  the  board  that  he  be 
given  a  hearing  on  charges,  and  that 
the  city  solicitor  be  requested  to 
formalize  such  charges,  and  to  aid 
the  board  in  all  matters  relating  to 
the  hearing. 

The  city  solicitor,  at  the  request 
of  the  mayor,  declined  to  comply 
with  the  request  of  the  boar^,  and 
thereafter,  in  accordance  with  a 
vote  of  the  latter,  the  plaintiff,  an 
attorney  at  law,  was  employed  by 
the  board  to  assist  in  "preparation 
of  the  charges  against  the  chief  en- 
gineer .  .  .  and  in  all  matters 
pertaining  to  the  hearing  to  be  giv- 
en on  the  same."  Having' rendered 
services  in  accordance  with  the  fore- 
going employment,  the  nlaintiff 
brings  this  action  to  recover  there- 
for. 

The  charter  (chap.  87,  §§  2,  3) 
provides  for  the  appointment  of  a 
city  solicitor,  whose  duties  are 
therein  prescribed. 

If,  as  the  plaintiff  contends,  we 
assume,  without  deciding,  that  the 
city  solicitor  was  not  required  to 
comply  with  the  request  of  the 
board,  it  is  plain  that  the  plaintiff  is 
not  entitled  to  recover,  although  we' 
do  not  mean  to  intimate  that  the 
defendant  would  have  been  liable,  if 
the  city  solicitor  had  wrongfully  re- 
fused to  comply  with  the  request  of 
the  board. 

It  is  well  settled  that  a  city  official 
has  no  authority  to  employ  counsel 
on  behalf  of  the 
ot^porauon-  city,  by  reason  of 
^oiiVei."  *""*^"'  the  general  power 
conferred  on  him  by 
law.  Butler  v.  Charlestown,  7  Gray, 
12 ;  Fletcher  v.  Lowell,  15  Gray,  103. 

It  is  not  contended  that  any  ex- 
press authority  was  given  by  the 
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city  council  to  the  fire  commission- 
ers to  employ  coun- 
sel,  nor   can   such  ;^^t«ioner. 
authority     be     im-  eo^^^**^ 
plied  as  incident  or 
j^ecessary  to  the  exercise  of  their 
corporate    functions.     Coolidge    v. 
.BrookUQe,,114  MaM.  532. 

In  view  of  the  conclusion  reached, 
it  is  unnecessary  to  determine 
whether  §  1  of  the  ordinance  rela- 
tive to  contracts  would  *be  a  bar  to 
recovery  of  this  action. 

The  contention  that  the  plaintiff's 
charges  come   under  the  head   of 
"current  expenses,"  for  which  an 
appropriation      had  Appropnation- 
been  made  for  the  nnauthoruea 
maintenance  of  the  •"•••»«'^™*-*- 
fire  department,  cannot  be  sustained, 
even  if  there  was  an  unexpended 
balance  of  such  appropriation  at  the 
time  the  services  were  rendered  by 
the     plaintiff.       Manifestly,     the 
authority     of     the 
board  of  fire  com-  Z^^l^S'^*^  *" 
missioners  to  make 
payments   from   the  appropriation 
for  "current  expenses"  is  limited  to 
lawful  obligations  of  the  city ;  the 
appropriation  could  not  be  applied, 
in  .whole  or  in  part,  to  demands 
which  the  city  was  under  no  legal 
liability  to  pay. 

The  plaintiff  was  chargeable  with 
knowledge  that  the  fii-e  conomission- 
ers,    in    employing 
him,  had  no  author-  ;?*i;t^?r,|!:~ 
ity  to  bind  the  de- 
fendant   (Bartfett   v.    Lowell,   201 
Mass.  151,  155,  87  N.  E.  195) ;  and 
the  city  cannot  be  held  liable  for  the 
services  rendered,  even  if  beneficial 
to  it    (Butler  v.  Charlestown,  ubi 
supra;  Douglas  v.  Lowell,  194  Mass. 
268,  275,  80  N.  E.  510). 

That  a  public  officer  cannot  make 
a  binding  contract  on  behalf  of  a 
municipality,   without   express   au- 
thority, would  seem 
not  only  to  be  set-  ?„-"p*„"i2tfo— 
tied    by    precedent,  contract  br. 
but  to  be  in  accord  Sffe'c't'*"""*"" 
with   sound   princi- 
ples.    Butler  V.  Charlestown,  and 
Fletcher  v.  Lowell,  .ubi  supra;  Con-, 
noUy  V.  Beverly,  151  Mass.  437,  24 
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N.  E.  404 ;  Flood  v.  Leahy,  183  Mass. 
232,  66  N.  E.  787;  Wormstead  v. 
Lynn,  184  Mass.  426,  68  N.  E.  841. 
As  the  plaintiff  is  not  entitled  to 


recover  under  either  count  of  the 
declaration,  for  the  reasons  above 
stated,  the  entry  must,  be,  judgment 
affirmed. 


ANNOTATION. 
Power  of  fire,  water,  or  health  commitiionen,  or  the  like,  to  employ  comacL 


I.  In  absence  of  express  statutory  au- 
thority: 

a.  General  rule,  1212. 

b.  Power  Implied,  1217. 

n.  Under    express    statutory    authority, 
1219. 

I.  In  abaenoe  of  express  statiutory  au- 
thority. 

a.  Qeneral  rule. 

The  powers  granted  to  fire,  water,  or 
health  commissioners,  or  similar  ad- 
ministrative boards,  vary,  of  course,  in 
the  several  jurisdictions,  and,  in  each 
jurisdiction,  vary  as  between  the  dif- 
ferent boards.  As  a  general  rule,  how- 
ever, the  power  to  employ  counsel  is 
not  deemed  to  be  incidental  to  such 
boards,  and  does  not  exist,  except  as 
it  is  expressly  conferred,  or  results  by 
necessary  implication  from  the  powers 
granted. 

Arkansas. — Miller  County  Highway 
&  Bridge  Dist.  v.  Cook  (1918)  134  Ark. 
328,  204  S.  W.  420. 

California. — Greathouse  v.  Dunn 
(1882)  60  Cal.  311;  Rafael  v.  Boyle 
(1916)  31  Cal.  App.  623,  161  Pac.  126. 

Georgia.  —  Ross  v.  Bibb  County 
(1908)  130  Ga.  585,  61  S.  E.  465. 

Minnesota. — State  ex  rel.  Finlayson 
V.  Gorman  (1912)  llV  Minn.  323,  136 
N.  W.  402. 

New  York. — Collins  v.  Saratoga 
Springs  (1893)  70  Hun,  583,  24  N.  Y. 
Supp.  234,  affirmed  in  (1893)  140  N.  Y. 
637, 35  N.  E.  892;  People  ex  rel.  Bevins 
v.  Warren  County  (1894)  82  Hun,  298, 
'  31  N.  Y.  Supp.  248 ;  People  ex  rel. 
French  v.  Town  (1896)  1  App.  Div. 
127,  37  N.  Y.  Supp.  864;  Reynolds  v. 
Ossining  (1905)  102  App.  Div.  298,  92 
N.  Y.  Supp.  954. 

Ohio. — Lunkenheimer  v.  Hewitt 
(1890)  10  Ohio  Dec.  Reprint,  798 
(stated  in  the  following  subdivision  of 
this  note). 

Pennsylvania. — Smith  v.  Scranton 
(1884)  2  Pa.  Co.  Ct.  331. 


And  see  the  reported  case  (Higgin- 
SON  V.  Fall  River,  ante,  1209). 

Thus,  in  Greathouse  v.  Dunn  (1882) 
60  Cal.  311,  it  appeared  that  legal  serv- 
ices were  rendered  to  the  board  of  new 
city  hall  commissioners,  in  certain 
proceedings  between  the  board  and  the 
board  of  supervisors.  In  a  proceeding 
for  a  writ  of  mandamus  to  compel  the 
auditor  to  audit  the  claim  for  attor- 
ney's fees,  the  court  held  that  the 
board  had  no  power  to  employ  an  at- 
torney, the  statute  under  which  they 
acted  providing  that  the  funds  at  their 
disposal  were  to  be  used  to  pay  "all 
claims  for  work,  labor  and  materials 
used  in  the  construction  of  said  build- 
ing, and  the  salaries  of  the  commis- 
sioners, the  secretary,  the  architect, 
the  superintendent  of  works,  and 
others  employed  in  and  about  the  con- 
struction of  said  building,  and  neces- 
sary office  expenses  of  the  board  of 
commissioners." 

In  Ross  V.  Bibb  County  (1908)  130 
Ga.  585,  61  S.  E.  465,  holding  that  the 
road  board,  as  county  officers,  had  no 
authority,  in  the  absence  of  express 
statutory  authority,  to  make  contracts 
binding  on  the  county,  the  court  said : 
"There  is  nothing  in  the  act  creating^ 
the  'road  board'  of  Bibb  county  (Acts 
1871-2,  p.  221),  or  the  act  amendatory 
thereof  (Acts  1873,  p.  221),  or  in  the 
road  laws  of  the  state,  as  embodied 
in  the  Political  Code,  §§  516  to  519,  in- 
clusive, which  authorizes  such  'road 
board'  to  employ  counsel,  at  the  ex- 
pense of  the  county,  to  defend  the 
board  in  a  proceeding  by  mandamus, 
brought  by  citizens  of  the  county 
against  the  board,  to  compel  it  to  open 
and  work  a  road  purporting  to  have 
been  established  as  a  public  road,  by 
order  of  the  county  board  of  commis- 
sioners for  the  county  of  Bibb.  A  pe- 
tition against  such  county  to  recover 
the  fee  of  counsel,  employed  by  the 
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'road  board'  in  such  a  case,  was  prop- 
erly dismissed  upon  general  de- 
murrer." 

In  Collins  v.  Saratoga  Springs 
(1898)  70  Hun,  583, 24  N.  Y.  Sapp.  234, 
affirmed  in  (1893)  140  N.  Y.  637,  85  N. 
£.  892,  it  appeared  that,  in  a  proceed- 
ing to  appoint  commissioners  to  ap- 
praise damage  done  to  petitioner's 
property  while  grading  a  street,  the 
attorneys  for  the  petitioner  and  the 
village  stipulated  as  to  the  commission- 
ers, and  the  court  so  ordered  the  ap- 
pointment. Subsequently,  the  board 
of  street  commissioners,  on  whom  a 
notice  had  been  served,  employed  coun- 
sel, and  moved  that  the  order  appoint- 
ing the  damage  commissioners  be  va- 
cated. The  lower  court,  thereupon 
granted  the  motion.  It  was  held  that 
the  board  of  street  commissioners  had 
no  authority,  except  that  which  was 
expressly  granted  it,  and  hence  they 
had  no  authority  to  employ  counsel. 
The  court  said :  "The  board  of  street 
commissioners  is  not  the  corporation 
of  itself ;  it  is  only  one  of  the  branches 
or  arms  of  the  municipality  of  the  vil- 
lage of  Saratoga  Springs ;  it  is  not  the 
whole  village  government,  and,  except 
in  those  particulars  in  which  the  stat- 
ute has  clothed  such  board  with  spe- 
cific powers,  it  is  subordinate  to  the 
board  of  trustees  of  such  village;  it 
has  no  power  or  authority  except  that 
which  has  been  specifically  granted 
to  it,  and  that  which  is  necessary  to 
enable  it  to  discharge  the  duties  and 
exercise  the  privileges  specifically  im- 
posed upon  and  granted  to  them. 
They  are  not  specifically  authorized 
to  employ  counsel,  and  it  is  not  neces- 
sary in  the  discharge  of  their  duties 
that  they  should  employ  counsel;  the 
employment  of  counsel  is  otherwise 
provided  for.  The  municipality  of  the 
village  of  Saratoga  Springs  embraces 
its  president,  board  of  trustees,  board 
of  street  commissioners,  and  all 
other  boards  and  village  officers,  and 
they  must  all  be  considered  together 
as  forming  a  complete  whole.  These 
proceedings  are  taken  against  the  vil- 
lage of  Saratoga  Springs,  not  against 
the  board  of  street  commissioners,  and 
the  damages  to  be  awarded  are  to  be 
paid  by  the  village  of  Saratoga  Springs, 


not  by  the  board  of  street  commission- 
ers thereof."  In  that  case,  in  constru- 
ing a  statute  empowering  the  board  of 
trustees  to  employ  counsel,  the  court 
held  that  such  authority  was  exclusive, 
saying:  "Under  this  law,  therefore, 
the  trustees  of  the  village  of  Saratoga 
Springs  had  power  and  authority  to 
employ  an  attorney  in  these  proceed- 
ings, there  being  nothing  in  conflict 
with  the  last-quoted  statute  in  the 
special  act  by  which  the  village  was 
chartered.  It  seems  to  me  that  the  au- 
thority vested  in  the  board  of  trustees 
to  employ  attorneys  is  exclusive,  and 
that  no  other  board  or  official  has  the 
power  to  employ  attorneys  in  behalf  of 
the  village;  and  that  no  attorney  has 
the  right  to  represent  the  village,  or 
any  board  or  officer  thereof,  except  the 
attorney  designated  by  the  board  of 
trustees." 

In  People  ex  rel.  Bevins  v.  War- 
ren County  (1894)  82  Hun,  298,  31 
N.  Y.  Supp.  248,  it  appeared  that, 
in  a  proceeding  to  lay  out  a  street, 
the  highway  commissioners  employed 
an  attorney  to  render  legal  services. 
It  was  held,  in  reversing  an  order 
compelling  the  supervisors  to  audit 
his  claim  for  fees,  that  the  highway 
commissioners  had  no  implied  au- 
thority to  employ  counsel.  The  court 
said:  "We  are  unable  to  find  any 
statutory  provision  which  conferred 
upon  the  highway  commissioner  of  the 
town  of  Chester  power  to  employ  an 
attorney  and  counsel  on  its  credit,  in 
a  proceeding  to  lay  out  a  road  under 
the  provisions  of  article  4,  chapter  568, ' 
Laws  of  1890.  Cert<<inly  no  such  pow- 
er is  expressly  given,  and  we  think 
none  can  be  implied.  A  highway  com- 
missioner cannot  bind  the  town  except 
under  a  power  expressly  conferred  by 
statute."  However,  in  Duntz  v. 
Duntz  (1865)  44  Barb.  (N.  Y.)  459,  it 
appeared  that  legal  services  had  been 
rendered  to  the  commissioners  of  high- 
way at  their  request.  Plaintiff,  one  of 
the  commissioners,  paid  the  attorney's 
fee,  taking  an  assignment  of  his  claim. 
It  was  held,  in  affirming  a  judgment 
for  plaintiff,  that  the  commissioners, 
as  incidental  to  their  powers,  had  au- 
thority to  employ  counsel.  The  court 
said:     "I  think  the  plaintiff  and  his 
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associates,  as  such  commissioners  of 
Ij^ighways,  were  authorized  to  employ 
Andrews  to  render  the  services  which 
were  the  subject' of  the  action.  And 
that  such  authority  was  incident  to 
their  official  character." 

In  Miller  County  Highway  &  Bridge 
Dist.  V.  Cook  (1918)  134  Ark.  328,  204 
S.  W.  420,  in  an  action  by  a  landown- 
er to  have  the  unauthorized  payments 
of  the  highway  commissioners  re- 
funded, it  appeared  that,  among  other 
things,  one  of  the  commissioners  had 
been  paid  a  certain  amount  to  enable 
him  to  procure  legal  services  to  in- 
stitute proceedings  in  his  name 
against  the  district,  to  test  the  valid- 
ity of  the  statute  creating  the  district. 
It  was  held  th&t  the  board  of  commis- 
sioners had  no  authority  to  employ 
counsel  to  institute  proceedings  that 
challenged  its  own  existence.  It  was 
said:  "In  other  words,  the  district 
paid  for  the  services  of  an  attorney  to 
bring  suit  which  challenged  its  own 
existence,  and  then  defended  that 
suit.  There  was  no  authority  for  such 
payment." 

In  Rafael  v.  Boyle  (1916)  31  Cal. 
App.  623,  161  Pac.  126,  a  petition  for 
a  writ  of  mandamus  to  compel  the  city 
auditor  to  audit  a  claim  for  attorney's 
fees,  it  appeared  that  petitioner  was 
employed  by  the  civil  service  commis- 
sion to  render  legal  services  in  pro- 
ceedings against  it.  It  also  appeared 
that  the  city  attorney  was  ready  and 
willing  to  defend  these  suits,  notwith- 
standing that  the  commission  had 
■  acted  contrary  to  his  advice.  In  re- 
versing a  judgment  for  the  petitioners 
it  was  held  that,  since  the  charter  ex- 
pressly provided  that  the  city  attorney 
should  have  charge  of  all  proceedings 
and  suits  of  the  city,  the  board  of  civil 
service  commissioners  had  no  author- 
ity to  employ  counsel.  The  court  said : 
"In  general,  unless  forbidden  by  law, 
when  necessity  arises  therefor  and  the 
interests  of  the  municipal  corporation 
require  it,  the  employment  of  attorneys 
has  usually  been  sanctioned.  2  Mc- 
Quillin,  Mun.  Corp.  §  501.  It  is  usual, 
however,  to  find  in  municipal  charters 
or  laws  applicable  to  the  government 
of  local  public  corporations,  provisions 
dealing  with  the  conduct  of  the  mu- 


nicipality's legal  business.  .  .  .  The 
charter  having  provided  a  city  at- 
torney upon  whom  the  board  can  call 
when  a  defense  to  any  suit  is  neces- 
sary, it  by  implication  makes  it  in- 
cumbent upon  the  board  to  avail  it' 
self  of  his  services,  and  it  cannot 
ignore'  this  provision  and  employ  some 
other  attorney  to  render  those  services 
which  it  is  the  duty  of  the  city  attor- 
ney to  perform.  Denman  v.  Webster 
(1903)  139  Cal.  452,  73  Pac.  189;  Mer- 
riam  v.  Bamum  (1897)  116  CaL  619, 
48  Pac.  727." 

In  People  ex  rel.  French  v.  Town 
(1896)  1  App.  Div.  127,  37  N.  Y.  Supp. 
864,  wherein  it  appeared  that  the  re- 
lator rendered  legal  services  to  the 
board  of  street  commissioners,  in  pro- 
ceedings over  certain  property  under 
their  supervision,  it  was  held  that  the 
board  had  no  authority  to  employ 
counsel.  The  board  of  trustees  hav- 
ing provided  a  counsel  for  village 
matters,  the  board  of  street  commis- 
sioners should  have  procured  his 
services.  The  court  said:  "Ck>ncede 
all  these  duties  and  powers  as 
claimed,  and  yet  it  does  not  neces- 
sarily follow  that  the  employment  of 
counsel  at  the  expense  of  the  village, 
to  conduct  such  proceedings,  was 
within  the  power  given  them.  The 
property  which  it  is  their  duty  to  pro- 
tect is  the  property  of  the  village; 
and  the  board  itself  is  but  one  of  the 
departments  of  the  village  govern- 
ment. It  has  the  powers  given  it  by 
statute,  and  those  necessary  to  enable 
it  effectually  to  perform  the  work  and 
duties  so  imposed  upon  it;  nothing 
more.  The  duty  of  employing  counsel 
to  take  such  legal  proceedings  as  shail 
be  necessary  to  protect  the  village 
property  is  given  to  another  depart- 
ment of  the  village,  to  wit,  the  board 
of  trustees  of  the  village.  It  appears 
that  such  department  had  performed 
that  duty,  and  employed  an  attorney 
whose  advice  and  assistance  were  at 
the  service  of  this  board,  and,  there- 
fore, there  was  no  necessity  for  its 
employing  another.  Even  if  the  right 
to  employ  counsel  would  ordinarily  be 
inferred  as  a  power  incident  to  the 
duty  of  bringing  suit  to  protect  public 
funds,  yet,  when  it  appears  that  other- 
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provisions  are  made  by  the  charter  for 
the  emplojnnent  of  such  counsel,  such 
inference  vanishes.  The  necessity  be- 
ing removed,  the  incidental  power 
would  cease." 

In  Reynolds  v.  Ossining  (1905)  102 
App.  Div.  298,  92  N.  Y.  Supp.  954,  it 
appeared  that  legal  services  were  ren- 
dered to  the  board  of  health.  The 
court  held,  reversing  a  judgment  for 
plaintiff,  who  rendered  such  service, 
that  the  board  was  not  expressly  au- 
thorized to  employ  counsel,  and  that 
such  services  should  have  been  ren- 
dered by  the  village  attorney.  In  that 
case  it  was  said:  "I  cannot  but  think 
that  if  the  legislature  had  intended 
that  the  board  might  regularly  employ 
counsel,  it  would  have  expressly  so 
provided,  as  it  did  provide  for  a  health 
officer  (§  20,  as  amended  by  Laws 
1902,  chap.  339,  and  Laws  1903,  chap. 
383),  and  for  health  and  registering 
officers  of  the  district  (§  29) ,  especial- 
ly in  view  of  the  fact  that  it  made  pro- 
vision for  the  institution  of  legal  ac- 
tions (§§  21,  26,  as  amended  supra). 
Conceding  that  there  might  be  in- 
stances where  the  services  of  one  who 
was  an  attorney  were,  in  some  special 
case,  required  to  enable  it  to  carry  out 
its  orders  and  regulations,  I  am  quite 
clear  that  the  scheme  of  the  statute 
does  not  contemplate  either  the  ap- 
pointment of  a  counsel  or  the  employ- 
ment of  an  attorney  in  the  great  bulk 
of  the  business  shown  by  the  record. 
.  .  .  Further,  §  21  of  the  law  (as 
amended  supra)  authorizes  the  board 
to  issue  warrants  to  the  peace  officers 
of  the  municipality.  And  the  cost  of' 
maintenance  of  such  board  is  directly 
cast  upon  the  village,  which  does  not 
raise  and  intrust  a  fund  to  the  admin- 
istration of  its  board  of  health.  §  30. 
These  provisions  and  the  authority 
cited  are  strong  indications  that  the 
legislature  set  up  these  local  boards 
in  the  exercise  of  the  police  4)ower, 
contemplating  that  they  would  be  ar- 
ticulated with  the  local  government, 
and  not  separate  corporations,  coin- 
cidentally  existing  in  the  same  ter- 
ritory as  does  the  village  government, 
but  wholly  distinct  and  separate 
therefrom.  If  actions  for  penalties 
must  be  brought  in  the  name  of  the 


village,  if  the  recoveries  must  be  paid 
to  the  village,  if  all  the  expenses  of 
the  board  of  health  (and  consequent- 
ly all  legal  expenses)  are  a  charge 
direct  upon  the  village,  and  the  vil- 
lage has  a  standing  corporation  at- 
torney provided  for  by  the  munici- 
pal charter,  no  good  reason  appears, 
w^hen  the  statute  is  silent,  why  the 
board  of  health  should  appoint  or  em- 
ploy its  own  attorney  in  all  legal  mat- 
ters, at  an  additional  expense  to  the 
municipality,  and  the  logic  of  circum- 
stances makes  against  such  a  scheme. 
On  the  evidence,  it  is  clear  that  the 
bulk  of  the  services  rendered  were 
such  as  could  and  should  have  been 
rendered  by  the  corporation  attorney 
in  his  legal  capacity." 

In  Smith  v.  Scranton  (1884)  2  Pa. 
Co.  Ct.  331,  it  appeared  that  the  plain- 
tiffs were  employed  by  the  board  of 
health  to  abate  a  nuisance.  In  sus- 
taining defendant's  exception  to  the 
referee's  report  in  favor  of  the  plain- 
tiffs,- it  was  held  that  the  powers  of  a 
department  of  a  municipality  are  only 
those  which  are  expressly  conferred 
or  necessarily  implied.  While  the 
board  of  health  had  power  to  require 
a  person  to  abate  a  nuisance,  it  was 
not  necessarily  implied  thereby  that 
they  had  authority  to  employ  counsel 
other  than  the  city  solicitor.  The 
court  said:  "It  is  an  oft-repeated 
maxim,  that  municipal  corporations 
have  only  the  powers  which  are  ex- 
pressly given  by  statute,  or  those 
necessarily  to  be  implied  therefrom. 
This  rule  is  to  be  applied  with  greater 
strictness  when  measuring  the  au- 
thority of  that  which,  as  in  this  case, 
is  only  a  branch  of  the  general  munic- 
ipal government  of  very  limited  and 
special  powers.  The  board  of  health 
has  no  such  general  authority  as 
councils  have,  even  within  the  strict 
sphere  of  its  duties.  It  is  created 
solely  for  sanitary  purposes,  and  the 
means  which  may  be  employed  to  ef- 
fectuate this  end  are  clearly  set  forth 
in  the  act.  To  these  the  authority  of 
the  board  alone  extends.  While  it 
may  require  of  any  person  maintain- 
ing a  nuisance  that  such  nuisance 
shall  be  abated,  and  while  the  viola- 
tion of  any  such  order  is  made  a  mis- 
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'demeanor  by  the '  statute,  still  this 
does  not  imply  the  right  to  retain 
counsel  for  the  conduct  of  a  prosecu- 
tion for  such  misdemeanor  in  the 
courts.  ...  If  the  city  is  so  far 
interested  in  the  enforcement  of  the 
X)rder3  and  authority  of  the  board  of 
health  as  to  warrant  such  board  in  in- 
-stituting  and  carrying  on  criminal 
prosecutions  for  that  purpose,  then 
such  prosecutions  may  well  be  con- 
sidered law  matters  of  the  city,  and 
so  are  provided  for  in  the  statute. 
The  board  of  health  have,  therefore, 
the  right  to  invoke  the  assistance  of 
the  city  solicitor  in  pursuing  any  such 
duties;  and,  on  the  other  hand,  they 
have  no  such  general  authority  over 
municipal  affairs  as  entitles  them  to 
pass  him  by  and  employ,  in  the  name 
of  the  city,  other  and  independent 
counsel.  If  they  can  do  so  in  one  case, 
they  (fan  in  every  case,  and  not  only 
in  criminal  prosecutions,  but  in  every 
matter  requiring  the  attention  of  the 
board.  A  recognition  of  such  powers 
would  end  in  establishing  a  distinct 
and  regularly  employed  attorney  for 
the  board  of  health,  as  well  as  for 
every  separate  department  of  the 
city." 

In  State  ex  rel.  Finlayson  v.  Gorman 
(1912)  117  Minn.  323,  136  N.  W.  402, 
it  appeared  that  appellant's  assignor 
had  rendered  legal  services  for  the 
water,  light,  power,  and  building  com- 
mission, in  a  mandamus  proceeding. 
The  city  counsel  had  refused  to  ren- 
der these  services,  although  called 
on  to  do  so  by  the  commission.  It 
was  held  that  the  commission  had  no 
authority  to  employ  counsel,  the  court 
saying:  "The  water,  light,  power, 
and  building  commission  is  merely  a 
board,  or  department,  of  the  city  gov- 
ernment. While  it  may,  within  its 
sphere,  incur  expense,  enter  into  con- 
tracts, and  allow  and  order  the  claims 
therefore  paid,  independently  of  the 
city  council,  it  has  been  given  no  pow- 
er to  sue  or  be  sued,  so  that  it  stands 
in  need  of  no  attorney  to  carry  on  its 
litigation.  Monfort  v.  Wheelock 
(1899)  78  Minn.  169,  80  N.  W.  955; 
American  Electric  Co.  v.  Waseca 
(1907)  102  Minn.  329,  113  N.  W.  899. 
Therefore,  the  commission  being  a  de- 


partment of  the. city,  i^  must  be  con- 
ceded that,  by  the  section  above 
quoted,  the  duly  appointed  city  attor- 
ney became  its  legal  adviser,  and  the 
statutory  inhibition  against  any 
board,  department,  or  officer  of  the 
city  having  or  employing  any  other 
attorney  in  connection  with  their  of- 
ficial duties  applies  to  the  commission. 
And  it  follows  that,  if  this  inhibition 
is  in  force  as  to  the  commission,  no  im- 
plied power  for  it  to  employ  counsel 
may  be  read  into  chapter  412  of  the 
General  Laws  of  1907."  In  constru- 
ing a  statute  authorizing  the  commis- 
sion to  employ  all  help  necessary  to 
operate  plants,  the  court  held  that  it 
did  not  give  them  the  power  to  em- 
ploy counsel,  saying:  "It  cannot  be 
reasonably  contended  that  this  lan- 
guage was  intended  to  confer  the 
power  to  employ  an  attorney,  in  view 
of  the  fact  that  for  every  city  to  which 
chapter  412  applies  the  law  already 
provided,  a  legal  adviser,  whose  dut? 
it  is  to  render  legal  services  for  the 
city,  and  every  officer,  board,  and  de- 
partment thereof.  The  duties  of  a 
city  attorney  in  cities  of  less-  than 
10,000  inhabitants  cannot  be  exceed- 
ingly arduous.  Frequently,  city  of- 
ficials disagree  as  to  their  several 
duties,  and  clash ;  but,  because  of  this, 
can  it  for  a  moment  be  admitted  that 
each  has  the  power,  by  implication,  to 
hire  an  attorney  for  consultation  and 
litigation,  and  make  the  city  responsi- 
ble for  the  services  so  rendered?  As 
bearing  on  this  question,  and  the  re- 
luctance of  courts  to  imply  power  to 
hire  an  attorney  where  none  is  given, 
may  be  cited  Horn  v.  St  Paul  (1900) 
80  Minn.  369,  83  N.  W.  388;  True  v. 
Crow  Wing  County  (1901)  83  Minn. 
293,  86  N.  W.  102,  and  Jackson  v. 
Board  of  Education  (1910)  112  Minn. 
167,  127  N.  W.  569.  It  was  further 
held  that,  assuming  that  an  emer- 
gency .may  create  a  power  where  it 
would  not  otherwise  exist,  the  facts 
did  not  show  such  an  emergency,  the 
court  saying:  "But  counsel  insists 
that  the  facts  show  that  an  emergency 
arose  which  threatened  to  deprive  the 
city  of  the  services  of  the  commission. 
Granting  that  an  emergency  may  cre- 
ate a  power  where  none  other  exists. 
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we  do  not  think  the  facta  stated  in  the 
•writ  show  an  emergency.  The  litiga- 
tion in  which  the  attorney  was  em- 
ployed was  not  directed  against  the 
commission,  as  such,  nor  was  any 
pecuniary  interest  of  the  public  at 
stake  in  it." 

In  the  reported  case  (Higginson  v. 
Fall  River,  ante,  1209),  it  is  held  that 
a  board  of  fire  commissioners  had  no 
authority  to  employ  counsel  in  a  pro- 
ceeding instituted  by  the  board  to  re- 
move the  chief  engineer.  ^ 

If.  Foujer  implied. 

A  fire,  water,  health,  or  similar  com- 
mission may,  however,  employ  coun- 
sel, if  the  authority  is  incidental  to  or 
can  be  necessarily  inferred  from  their 
other  duties  or  powers.  Simrall  v. 
Covington  (1896)  16  Ky.  L.  Rep.  770, 
29  S.  W.  880;  Freeman  v.  Brooks 
(1899)  29  Misc.  719,  62  N.  Y.  Supp. 
761 ;  Quintard  v.  New  York  (1900)  51 
App.  Div.  233,  64  N.  Y.  Supp.  904; 
Duntz  V.  Duntz  (1866)  44  Barb.  (N. 
Y.)  469  (set  out  in  the  preceding  sub- 
division) ;  Yaple  v.  Morgan  (1887)  2 
Ohio  C.  C.  406,  1  Ohio  C.  D.  557,  af- 
firmed in  (1891)  25  Ohio  L.  J.  336; 
Burton  v.  Norwich  (1861)  34  Vt.  845; 
Hall  V.  Taylor  (1858)  El.  Bl.  &  El,  107, 
120  Eng.  Reprint,  447,  27  L.  J.  Q.  B. 
N.  S.  311,  4  Jur.  N.  S.  877. 

Jn  Freeman  v.  Brooks  (1899)  29 
Misc.  719,  62  N.  Y.  Supp.  761,  it  ap- 
peared  that  legal  services  were  ren- 
dered to  the  water  board.  On  a  bill  to 
restrain  the  board  from  paying  the 
balance  of  the  attorney's  fees,  it  was 
held  that  the  power  to  employ  counsel 
was  inferable  from  the  legislation 
creating  the  board,  and  that  they  did 
not  have  to  rely  on  the  city  attorney. 
The  court  said:  "Independent  of 
that,  however,  I  think  the  plan  and  in- 
tention of  the  legislation  creating  the 
water  board  was  to  give  it  general 
control  of  the  acquisition  and  con- 
4Btruction  of  a  water  system,  and  that 
the  right  to  hire  an  attorney  to  con- ; 
duct  its  important  legal  proceedings  is 
to  be  fairly  inferred  and  found.  Upon 
the  other  hand,  I  think  it  would  have 
been  unreasonable  and  impracticable 
to  rely  upon  a  city  attorney,  charged 
with  all  of  his  other  duties,  to  con- 
2  A.L.R.— 77. 


duct  all  of  the  intricate  and  laborious 
proceedings  and. litigation  which  have 
arisen  in  connection  with  the  water 
question  in  Syracuse." 

In  Simrall  v.  Covington  (1895)  16 
Ky.  L.  Rep.  770,  29  S.  W.  880,  it  ap- 
peared that  the  petitioners  rendered 
legal  services  to  the  board  of  trustees 
of  the  Covington  reservoir  in  defend- 
ing a  proceeding  against  them.  It 
was  held  that  the  board,  having  the 
power  to  contract  and  to  sue  and  be 
sued,  had  the  power  to  employ  coun- 
sel. The  court  said :  "They  had  the 
power  to  contract  and  be  contracted 
with,  to  sue. and  be  sued,  to  select 
their  agents  and  employees,  and  in 
fact  were  invested  with  all  the  powers 
the  city  would  have  had  if  the  board 
of  council  had  been  selected,  instead 
of  this  board  of  trustees.  It  was  an 
agent  invested  with  all  the  powers  of 
a  principal,  in  so  far  as  the  improve- 
ment was  concerned.  Having  the 
power  to  sue,  and  the  right  of  others 
to  sue  them  as  trustees,  when  acting 
within  the  scope  of  their  authority,  it 
necessarily  follows  they  had  the  right 
to  employ  counsel  to  bring  this  action, 
or,  if  sued,  to  employ  counsel  to  make 
their  defense,  and  to  make  such  con- 
tracts with  reference  to  the  employ- 
ments as  they  could  have  made  if  con- 
tracting for  their  own  benefit." 

In  Yaple  v.  Morgan  (1887)  1  Ohio 
C.  D.  557,  2  Ohio  C.  C.  406,  affirmed 
in  (1891)  25  Ohio  L.  J.  386,  it 
appeared  that  the  board  of  commis- 
sioners, in  order  to  test  the  validity  of 
a  tax,  part  of  which  was  to  be  placed 
to  the  account  of  the  police  board 
fund,  instituted  a  test  case,  and  em- 
ployed counsel  therefor.  A  proceed- 
ing was  instituted  to  restrain  payment 
of  attorney's  fees.  In  reversing  a 
judgment  in  favor  of  the  petitioner, 
the  court  held  that  it  was  proper  for 
the  board  to  institute  such  proceed- 
ings, and  that  the  employment  of 
counsel  was  incidental  to  the  perform- 
ance of  their  duty,  saying:  "No 
special  provision  being  made  by  law 
for  counsel  for  these  commissioners, 
may  they  employ  such  in  a  matter 
which,  in  their  judgment,  is  necessary 
to  carry  out  the  duties  of  their  office 
properly?  The  statute  prescribes  their 
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duty.  It  is,  'to  secure  and  maintain 
.  an  honest  and  efficient  system  of  police 
force,  free  from  partisan  dictation 
and  control.'  To  do  this,  the  law  pre- 
sumes funds  are  necessary,  and  pro- 
vides how  they  shall  be  raised.  Two 
sources  of  revenue  are  provided,  one  a 
tax  on  general  property,  the  other 
a  specific  tax  on  a  business.  By  the 
answer  of  defendants,  the  proper  au- 
thority, at  the  proper  time,  estimated 
the  amount  necessary  to  be  realized 
from  both  sources.  But  before  the 
time  arrives  for  the  collection  of  the 
latter,  it  is  well  known  that  it  will 
not  be  paid  until  the  question  has 
been  decided  by  the  supreme  court 
that  its  collection  is  constitutional. 
It  is  true,  as  claimed,  that  the  collec- 
tion of  this  tax  was  cast  by  the  law 
upon  other  officers.  But  in  their  judg- 
ment, to  wait  for  such  action  was 
largely,  for  the  time,  to  diminish  the 
police  force,  and  deprive  them  of  the 
anticipated  revenue  to  pay  them. 
They  might  have  sat  still  and  let  the 
time  arrive  for  voluntary  payment, 
and  then  wait  until  other  officers  pro- 
ceeded, by  restraint  or  otherwise,  to 
collect  it;  but  in  the  meantime  they 
would  have  been  unable  to  'maintain 
and  secure  an  effective  police  force.' 
The  emergency  had  arisen  in  which, 
as  they  conceived,  action  at  once  was 
necessary  to  put  the  machinery  of  the 
law  in  process  for  speedy  adjudication 
by  the  supreme  court;  and  the  sooner 
begun,  the  sooner  (if  the  law  were 
held  constitutional)  would  the  neces- 
sary funds  come  under  their  control 
for  the  payment  of  the  police.  We 
think  this  action  was  proper,  that  the 
test  suit  was  one  which  materially 
hastened  the  decision  of  the  question, 
and  brought  the  funds  speedily  under 
their  control,  and  that  the  employ- 
ment of  counsel  was  a  necessity,  in- 
cidental to  carying  out  the  provisions 
of  the  law  defining  their  duties,  and, 
as  such,  it  necessarily  follows  that  they 
may,  out  of  the  police  fund,  direct  a 
payment  of  reasonable  counsel  fee." 
In  Lunkenheimer  v.  Hewitt  (1890) 
10  Ohio  Dec.  Reprint,  798,  however,  it 
appeared  that  the  board  of  police  com- 
missioners employed  counsel  to  defend 
the  chief  of  police  in  certain  proceed- 


ings and  render  other  legal  services. 
In  a  suit  to  restrain  the  payment  of 
the  attorney's  fees,  it  was  held  that 
the  proceedings  against  the  chief  of 
polic«  were  personal  suits,  and  the 
board  had  no  authority  to  employ 
counsel  therefor.  The  court  said: 
"No  fundamental  question  was  pre- 
sented as  to  the  protection  of  the  fund 
intrusted  to  their  control.  The  con- 
tempt proceeding  grew  out  of  an  in- 
dividual burden  Colonel  Hudson  had 
assumed  in  proceeding  upon  the 
theory  that  the  registration  laws  were 
unconstitutional.  In  the  damage  suit 
it  was  also  an  individual  burden  he 
had  assumed.  The  municipality  is  not 
liable  in  damages  for  the  neglect  or 
wrongdoing  of  a  police  officer.  More- 
over, it  would  be  unreasonable  to  im- 
ply that  funds  raised  by  taxation  for 
police  purposes  should  be  used  in  the 
defense  of  an  officer  prosecuted  in- 
dividually for  neglect  or  misconduct." 
In  Burton  v.  Norwich  (1861)  34  Vt. 
345,  it  appeared  that  plaintiff  rendered 
legal  services  to  the  overseer  of  the 
poor  on  a  certain  occasion.  The  court, 
while  not  deciding  squarely  on  the 
point,  impliedly  held  that  the  overseer 
had  authority  to  employ  counsel.  It 
was  said:  "Item  23,  the  auditor  re- 
ports, was  for  services  rendered  at  the 
request  of  the  overseer  of  the  poor, 
and  on  reference  to  the  account  it  is 
said  to  be  for  'advice  relative  to  Mr. 
Field  being  a  town  pauper,  and  going 
to  his  house,  at  request  of  overseer  of 
poor.'  To  this  item  it  is  objected  that 
the  overseer  has  no  authority  to  bind 
the  town  by  the  employment  of  coun- 
sel. It  is  certainly  necessary  and  im- 
portant for  the  interests  of  the  town, 
that  the  overseer  should,  in  many  in- 
stances, in  his  department,  have  legal 
advice  to  guide  him ;  difficult  questions 
often  arise  in  relation  to  the  settle- 
ment of  paupers,  and  it  often  becomes 
necessary  for  the  overseer  to  deter- 
mine whether  to  procure  an  order  of 
removal,  and  for  that  purpose  to  know 
in  what  town  the  pauper  has  his  legal 
settlement,  in  order  to  know  whether 
to  make  a  removal,  and,  if  so,  to  what 
town.  The  overseer  is  often  called  on 
to  judge  whether  to  appeal  from  an 
order   made   against   his  town.     The 
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consequence  of  making  a  wrongful  re- 
moval, or  of  removing  one  to  a  wrong 
town,  or  of  taking  an  appeal  under  a 
mistaken  idea  of  the  law,  at  once  in- 
volves the  town  in  litigation,  and  in 
no  part  of  the  business  of  s  town  is 
reasonable  legal  advice  more  neces- 
sai^  than  in  relation  to  paupers." 
)  In  Hall  V.  Taylor  (1858)  El.  Bl.  & 
El.  107,  120  Eng.  Reprint,  447,  it  ap- 
peared that  legal  services  were  ren- 
dered to  a  board  of  commissioners, 
created  for  "lighting,  watching,  and 
otherwise  improving"  a  town.  In  an 
action  for  such  services,  it  was  held 
that  a  contract  with  an  attorney  was 
within  the  scope  of  the  statute  creat- 
ing the  board  of  commissioners.  The 
court  said:  "Therefore,  the  substan- 
tial question  is,  whether  the  contract 
here  sued  on  is  within  the  scope  of  the 
statute;  and  the  answer  is  in  the  af- 
firmative. The  12th  section  specifies 
the  services  of  a  clerk  and  other  of- 
ficers as  requisite ;  and  other  sections, 
giving  large  and  various  powers  for 
the  exercise  of  "which  legal  advice 
would  often  be  required,  by  implica- 
tion give  the  power  of  retaining  an  at- 
torney; and  although  there  are  several 
sections  specifying  powers  of  con- 
tracting in  certain  cases,  there  is  no 
prohibition  of  contracts  in  cases  not 
'  specified." 

JJ.  Vnder  eaepreM  atatutorp  authority. 

Under  express  statutory  authority  a 
board  of  commissioners  may,  of 
course,  employ  necessary  counsel.  Re 
Ryan  (1894)  6  Misc.  478,  27  N.  Y. 
Supp.  169 ;  State  ex  rel.  Spiegel  v.  Lei- 
man  (1918)  97  Ohio  St.  834,  120  N. 
E.  174;  Cincinnati  v.  Rogers  (1918)  — 
Ohio  St.  — ,  120  N.  E.  889. 

Thus,  in  Re  Ryan  (N.  Y.)  supra,  it 
appeared  that  petitioner  had  rendered 
legal  services  to  the  board  of  excise 
commissioners  in  proceedings  against 
them.  The  board  of  audit  having  re- 
fused to  audit  his  claim,  a  bill  was 
brought  to  compel  them  to  do  so.  The 
court  said:  "Section  11  of  chapter 
401  aforesaid  provides:  'A  board  of 
excise  of  a  town  may  employ  an  attor- 
ney and  counselor  of  the  supreme 
court  to  act  as  attorney  of  such  board 
from  time  to  time,  as  may  be  reason- 


ably necessary.  His  compensation 
shall  be  a  town  charge  and  shall  be 
audited  and  paid  in  the  same  manner 
as  other  town  charges.'  The  command 
of  this  statute  is  imperative.  If  the 
board  of  excise  do  employ  an  attor- 
ney, and  he  does  act  from  time  to  time 
as  may  be  reasonably  necessary,,  his 
compensation  shall  be  a  town  charge, 
and  shall  be  audited  and  paid.  It  must 
be  conceded  that  Mr.  Ryan  was  em- 
ployed as  an  attorney  by  the  board  of 
excise;  that  he  performed  services  at 
their  request.  Were  the  services 
which  he  performed  reasonably  neces- 
sary for  the  board?  A  new  and  most 
comprehensive  and  important  statute, 
which  assumed  to  revise  and  consoli- 
date the  laws  regulating  the  sale  of  in- 
toxicating liquors,  had  just  gone  into 
operation.  The  duties  of  the  board  of 
excise  and  the  consequences  of  a  vio- 
lation of  those  duties  were  prescribed 
by  this  statute.  Important  legal  ques- 
tions must  be  considered  and  acted 
upon  by  the  board  under  it.  It  was 
plainly  contemplated  by  the  statute 
that  the  board  would  need  an  attorney 
to  guide  them  in  the  discharge  of  their 
duties ;  they  had  entered  upon  the  per- 
formance of  those  duties,  and  in  con- 
sequence of  their  action  or  nonaction, 
they  were  assailed  and  charged  with 
misconduct  and  wrongdoing  as  a 
board,  and  as  commissioners,  and  it 
was  sought  to  remove  them  from  of- 
fice, not  for  anything  they  had  done 
as  individuals,  but  because  of  their 
official  action.  It  would  seem  that,  if 
any  case  could  be  presented  where  the 
services  of  an  attorney  were  reason- 
ably necessary,  it  was  this  very  «ase. 
It  clearly  was  so." 

In  Quintard  v.  New  York  (1900)  51 
App.  Div.  233,  64  N.  Y.  Supp.  904,  it 
appeared  that  the  board  of  charities 
and  corrections  had  employed  peti- 
tioner as  its  counselor.  Under  the 
charter  of  the  city  of  Brooklyn,  the 
board  of  charities  and  corrections  had 
the  power  to  employ  counsel.  The 
powers  of  the  board  were  continued 
on  the  consolidation  of  the  city  of 
Brooklyn  and  county  of  Kings.  In  an 
action  for  his  salary  as  assistant  cor- 
poration counsel,  based  on  the  Con- 
solidation Acts,  wherein  it  was  pro- 
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vided  that  the  counsel  of  the  board 
of  charities  and  corrections  became 
part  of  the  law  department  of  New 
York  city,  the  question  became  ma- 
terial as  to  the  authority  of  the  board 
to  re-employ  counsel.  It  was  held  that 
the  board  had  such  authority.  The 
court  said :  "When  the  city  of  Brook- 
lyn and  county  of  Kings  were  con- 
solidated, and  both  municipal  corpora- 
tions were  known  as  the  city  of 
Brooklyn,  the  act  of  consolidation  ex- 
pressly continued  the  department  of 
charities  and  corrections,  with  the 
same  powers,  duties,  and  authority  as 
it  then  possessed.  It,  therefore,  re- 
tained power  to  continue  the  employ- 
ment of  counsel." 

In  State  ex  rel.  Spiegel  v.  Leimann 
(1918)  97  Ohio  St.  334,  120  N.  E.  174, 
it  appeared  that  relator  rendered  legal 
services  to  the  board  of  rapid  transit 
commissioners.  In  overruling  a  de- 
murrer to  the  petition  for  a  writ  of 


mandamus  to  compel  pasrment  of  his 
fees,  the  court  held  that  the  board  was 
expressly  authorized  to  employ  coun- 
sel. 

And  in  Cincinnati  v.  Rogers  (1918) 
—  Ohio  St.  — ,  120  N.  E.  839,  arising 
out  of  the  same  employment  of  coun- 
sel, it  appeared  that  the  petitioner 
contended  that  the  board  of  rapid 
transit  commissioners  abused  its  dis- 
cretion, as  it  could  have  procured  the 
services  of  the  city  solicitor.  It  was 
held,  in  reversing  a  judgment  for  the 
petitioner,  that  it  was  within  the  dis- 
cretion of  the  board  to  employ  coun- 
sel. The  court  said:  "We  see  no  rea- 
son, in  the  circumstances  of  the  case, 
to  hold  that  the  board  abused  its  dis- 
cretion in  the  employment  of  counsel. 
The  wisdom  of  securing  the  assistance 
of  counsel  appointed  by  itself,  to  as- 
sist in  the  manifold  responsible  duties 
imposed  by  the  statute,  is  clear." 

R.  C.  L. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK,  Respt., 

V. 

DOMENICO  GALBO,  Appt 

New  Tork  Court  of  Appeals  — May  30,  1016. 
(218  N.  Y.  283, 112  N.  E.  1041.) 

Homicide  —  attempt  to  dispose  of  body  —  evidence  of  guilt. 

1.  A  legrless  cripple  who  did  ftot  show  a  mark  or  bloodstain  cannot  be 
convicted  of  the  murder,  either  as  principal  or  accessory  before  the  fact, 
of  a  strong  man  whose  body  shows  marks  of  a  fierce  combat  before  death, 
merely  because  he  attempted  to  dispose  of  the  body,  and  swore  falsely 
about  his  connection  with  such  disposition. 

[See  note  on  this  question  beginning  on  page  1227.] 

Appeal  —  consideration  of  credibility     degree  at  common  law,  and  accessories 
of  witnesses.  before  the  fact,  are  classed  as  prin- 

2.  Under  the  New  York  Constitu-     cipals,    while    accessories    after    the 


tion  the  credibility  of  witnesses  can- 
not be  considered  by  the  court  of  ap- 
peals unless  the  judgment  is  of  death. 
Evidence  —  sufficiency  —  inference. 

3.  Proof  that  one  accused  of  mur- 
der had  possession  of  the  body  of  the 
victim,  and  denied  the  fact,  justifies 
the  inference  that  in  some  way,  and  at 
some  stage,  he  was  connected  with 
the  crime. 

Criminal  law  —  accessories. 

4.  Principals  in  the  first  and  second 


fact  are  simply  accessories. 
Trial  —  jury  —  inference  from  pos- 
session of  fruits  of  crime. 

5.  The    inference    of    guilt    to    be 
drawn  from  possession  of  the  fruits  of 
crime  is  one  of  fact,  not  of  law. 
Criminal  law  —  mitigation  of  offense. 

6.  If  the  circumstances  under  which 
one  is  found  in  possession  of  the  body 
of  a  murdered  man  make  the  inference 
that  he  was  an  accessory  after  the  fact 
as  reasonable  as  that  he  was  a  princi- 
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pal,  he  must  be  given  the  benefit  of 

the  conclusion  that  would  mitigate  his 

guilt. 

Evidence  —  snfBciency. 

7.  Insufficient  evidence  is,  in  the 
eye  of  the  law,  no  evidence. ' 

—  impossibility. 

8.  Impossibility,  in  law,  means 
merely  that  a  thing  is  so  nearly  impos- 
sible that  the  jury  ought  not  to  believe 
it. 

HMnicide  —  assisting  mnrderer  to  es- 
cape. 

d.  One  who  merely  assists  a  murder- 
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er  to  escape  is  not  a  principal  to  the 
murder,  but  merely  an  accessory. 
Appeal  —  conviction  m  circumstan- 
tial evidence. 

10.  Conviction  on  circumstantial 
evidence  is  not  to  be  sustained,  unless 
the  circumstances  are  inconsistent 
with  innocence. 

—  BoflSciency  of  evidence  —  second- 
degree  murder. 

11.  To  sustain  a  verdict  convicting 
one  of  murder  in  the  second  degree 
the  reviewing  court  must  hold  that, 
on  the  same  evidence,  the  jury  might 
have  found  first-degree  murder. 


Appeal  by  defendant  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Fourth  Department,  affirming  a  judgment  of  a  Trial  Term 
for  Monroe  County,  convicting  him  of  murder  in  the  second  degree,  and 
from  an  order  denying  a  motion  for  a  new  trial.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Louis  E.  Fuller,  for  appellant:     logg  Mfg.  Go.  112  App.  Div.  366,  98  N. 


As  a  matter  of  law,  the  fact  of  the 
killing  of  deceased  by  defendant  was 
not  proved  beyond  a  reasonable  doubt, 
as  required  by  §  1041  of  the  Penal 
Law. 

People  V.  Ledwon,  153  N.  Y.  10,  46 
N.  E.  1046;  People  v.  Carbone,  156  N. 
Y.  413,  61  N.  E.  23,  11  Am.  Grim.  Rep. 
484. 

As  matter  of  law,  there  was  no  evi- 
dence in  the  case,  either  direct  or  cir- 
cumstantial, connecting  the  defend- 
ant with  the  actual  killing  of  the  de- 
ceased. 

As  matter  of  law,  the  evidence  pro- 
duced by  the  people  was  not  incom- 
patible with  the  innocence  of  the  de- 
fendant of  the  crime  charged,  and  was 
not  incapable  of  explanation  on  any 
other  reasonable  hypothesis  than  his 
guilt. 

People  V.  McGonegal,  136  N.  Y.  62, 
32  N.  E.  616;  People  v.  Johnson,  70 
App.  Div.  808,  75  N.  Y.  Supp.  234; 
People  V.  Wright,  136  N.  Y.  625,  32  N. 
E.  629;  People  v.  Owens,  148  N.  Y, 
648,  43  N.  E.  71;  People  v.  Razezicz, 
206  N.  Y.  249,  99  N.  E.  557. 

As  matter  of  law,  there  was  no  evi- 
dence from  which  the  jury  could  le- 
gally find  that  the  defendant,  although 
.he  did  not  actually  do  the  killing,  was 
connected  as  a  principal  with  the  per- 
son who  did;  and  the  submission  of 
that  question  to  the  jury  was  rever- 
sible error. 

People  V.  Flaherty,  162  N.  Y.  532,  67 
N.  E.  73;  People  v.  Pedro,  19  Misc. 
300,  48  N.  Y.  Supp.  44;  Herbst  v.  Kel- 


Y.  Supp.  444;  Hall  v.  Gajruga  Lake 
Gement  Co.  Ill  App.  Div.  801,  97  N.  Y, 
Supp.  956;  Perelli  v.  New  York  City 
R.  Go.  120  App.  Div.  372,  104  N.  Y. 
Supp.  1047;  Marshall  v.  Holbrook,  C. 
&  D.  Contracting  Go,  48  Misc.  622,  96 
N.  Y.  Supp.  599 ;  Dellapia  v.  American 
Ice  Go.  95  N.  Y.  Supp.  605;  People  v. 
Elliott,  6  N.  Y.  Grim.  Rep.  204,  8  N.  Y. 
S.  R.  223. 

It  was  reversible  error  to  deny  the 
motion  to  acquit  the  defendant  upon 
the  ground  that  the  evidence  in  the 
case  is  not  incompatible  with  the  in- 
nocence of  the  accused,  and  is  not  in- 
capable of  explanation  upon  any  other 
reasonable  hjrpothesis  than  his  guilt. 

Perkins  v.  State,  —  Miss.  — ,  23  So. 
679;  Harper  v.  State,  —  Miss.  — ,  27 
So.  621;  State  v.  Nesenhener,  164  Mo. 
461,  65  S.  W.  230;  State  v.  Gragg,  122 
N.  C.  1082,  30  S.  E.  306;  Wilson  v. 
State,  —  Tex.  Grim.  Rep.  — ,  58  S.  W. 
1009. 

If  the  blows  inflicted  on  the  de- 
ceased's head,  before  the  decapitation, 
caused  his  death,  as  the  evidence 
plainly  indicates,  there  is  no  evidence 
in  the  case  from  which  the  jury  could 
find  murder  in  the  second  degree. 

Daly  V.  People,  32  Hun,  182. 

Messrs.  John  W.  Barrett  and  James 
Mann,  for  respondent : 

The  killing  of  Francesco  Manzella, 
and  the  fact  that  the  defendant  was 
one  of  those  concerned  in  the  homi- 
cide, were  clearly  established  beyond 
a  reasonable  doubt. 

Knickerbocker  v.  People,  43  N.  Y. 
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X77;  Stover  v.  People,  56  N.  Y.  815; 
Goldstein  v.  People,  82  N.  Y,  231; 
State  V.  Dickson,  78  Mo.  438. 

It  was  not  reversilile  error  for  the 
court  to  deny  the  defendant's  motion, 
made  at  the  close  of  the  people's  case, 
to  acquit  the  defendant  on  the  ground 
thiat  the  corpus  delicti  had  not  been 
proved. 

People  V.  Lagroppo,  90  App.  Div. 
219,  86  N.  Y.  Supp.  116,  affirmed  in  179 
N.  Y.  126,  71  N.  E.  737. 

As  long  as  the  verdict  is  not  clearly 
against  the  evidence,  and  it  appears 
that  the  defendant  has  had  a  fair  trial, 
before  an  impartial  judge  and  a  jury 
of  his  own  selection,  as  well  as  the  aid 
of  competent  counsel,  it  is  the  duty  of 
this  court  to  affirm  the  conviction,  even 
if  it  might  have  decided  differently,  if 
acting  as  the  jury. 

People  V.  Taylor,  188  N.  Y.  398,  84 
N.  E.  275;  People  v.  Rodawald,  177  N. 
Y.  408,  70  N.  E.  1;  People  v.  Long,  150 
App.  Div.  500,  135  N.  Y.  Supp.  491, 
affirmed  in  206  N.  Y.  698,  99  N.  E.  1114. 

Cardozo,  J.,  delivered  the  opinion 
of  the  court: 

'  The  body  of  Francesco  Manzella 
was  found  on  October  80,  1911*,  at 
the  bottom  of  a  deep  ravine  along 
the  Webster  road  near  the  city  of 
Rochester.  The  head  and  legs  had 
been  cut  off,  and  the  body  forced  in- 
to a  barrel.  There  must  have  been 
a  violent  struggle  before  death. 
The  coroner's  physician  describes 
twenty-two  wounda  and  bruises. 
Wounds  on  the  temple  had  made  the 
victim  unconscious;  and  then  with 
a  sharp  knife  the  head  had  been 
severed.  Whoever  used  the  knife 
disclosed  a  surgeon's  skill.  The  legs 
were  cut  off  later;  and  again  a  sur- 
geon's skill  was  shown.  Manzella 
was  a  strong,  athletic  man;  and  the 
wounds  and  bruises  bear  witness  to 
a  vigorous  resistance.  The  defend- 
ant is  a  cripple;  he  has  lost  both  his 
legs.  He  was  under  arrest  within 
thirty-six  hours  of  the  murder;  he 
did  not  show  a  scratch  or  a  blood- 
stain. The  people  connect  him  with 
the  murder  by  evidence  that  he  at- 
tempted to  secrete  the  body.  They 
connect  him  in  no  other  way.  We 
are  to  determine  whether  the  evi- 
dence sustains  a  verdict  that  he  was 
a  principal  in  the  crime. 


There  was  a  joint  indictment  of 
Domenico  Galbo,  the  defendant,  and 
his  brother,  Guieseppe  or  Joseph; 
but  Domenico  was  tried  alone.  The 
brothers  were  in  business  together. 
Their  business  was  the  sale  of  ba- 
nanas. They  had  a  store  on  the  cor- 
ner of  Railroad  street  and  the  pub- 
lic market  in  Rochester,  and  in  the 
^ear  was  a  bam  where  they  kept 
their  horses.  Domenico  was  unmar- 
ried, and  slept  above  the  store.  Jo- 
seph was  married,  and  lived  at'the 
home  of  his  father-in-law.  They 
had  some  acquaintance  with  Man- 
zella, who  slept  once,  if  not  of  tener, 
above  the  store  with  Domenico. 
Manzella  had  served  a  term  in  pris- 
on for  extortion.  He  was  known  as 
a  "blackhander."  It  seems  to  be 
conceded  that  he  made  a  business  of 
blackmail.  On  Saturday,  October 
28, 1911,  two  days  before  the  finding 
of  his  dead  body,  he  requested  a  loan 
of  Joseph  Galbo,  but  was  repulsed. 
He  then  said  that  he  would  get  the 
money  from  Joseph's  father-in-law, 
one  OUis.  There  is  evidence  that 
later  in  the  day  he  made  a  like 
request  of  OUis,  and  was  told  to 
come  back  in  the  evening.  He 
was  never  seen  again.  On  Mon- 
day morning,  before  it  was  yet 
dawn,  the  farmers  and  marketmen, 
driving  with  their  burdens  toward 
Rochester  along  the  Webster  road, 
saw  the  Galbo  wagon,  drawn  by  a 
gray  and  a  sorrel  horse,  and  Domen- 
ico Galbo  in  the  seat.  It  was  going 
away  from  the  city.  In  the  rear 
there  seemed  to  be  a  barrel  covered 
with  canvas.  Some  of  the  witnesses 
could  describe  the  wagon  and  the 
horses  only.  Others  had  noticed  the 
barrel.  Others,  though  unacquaint- 
ed with  the  driver,  recalled  his  ap- 
pearance. An  hour  or  two  later,  the 
same  wagon  with  the  same  driver 
came  back  along  the  same  road. 
Those  who  saw  it  then  make  no 
mention  of  a  barrel.  Two  men 
identify  the  driver  as  Domenico. 
One  of  them  jumped  on  the  wagon 
and  rode  part  of  the  way. 

By  8  o'clock  on  th^t  morning  the 
body  of  Francesco  Manzella  was  at 
the  bottom  of  the  ravine.    It  had 
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come  there  since  the  afternoon  of 
the  day  before.  On  Sunday,  October 
29th,  about  3  o'clock  in  the  after- 
noon, a  young  man  went  to  the  ra- 
vine to  set  a  trap  for  a  skunk. 
There  was  no  barrel  and  no  body 
then.  Eight  o'clock  the  next  morn- 
ing the  same  man  went  to  the  ra- 
vine, found  the  barrel  and  the  dis- 
membered body,  and  notified  the  po- 
lice. On  the  afternoon  of  the  same 
day  the  Galbo  brothers  were  in 
jaU.    • 

A  trail  of  circumstantial  evidence 
leads  from  the  ravine  to  the  Galbo 
store.  The  barrel  was  a  wine  bar- 
rel, with  iron-  hoops ;  in  the  Galbo 
store  four  barrels  of  the  same  kind 
were  found  by  the  police.  Adhering 
to  the  barrel  in  the  ravine  was  a 
fragment  of  a  printed  card.  The 
card  of  one  Blandi,  a  wine  dealer  of 
Pittsburg,  was  .identical  ih  size  and 
form  and  space  of  type.  Five  bar- 
rels of  Blandi's  wine  were  sold  in 
March,  1910,  to  Joseph  Galbo.  The 
waybill  and  receipt  produced  by  the 
railroad  company  establish  its  deliv- 
ery. Five  barrels  reached  the  Galbo 
store;  four  were  still  there  after  the 
body  was  discovered.  Near  the 
body  in  the  ravine  was  a  printed 
time  card.  The  cards  had  been 
printed  for  one  Hahn  of  the  McCabe 
Electrical  Company,  who  kept  them 
in  his  desks.  The  desks  were  sold 
to  the  Capon-Sullivan  Company, 
which  occupied  a  store  owned  by  Jo- 
seph Galbo.  It  was  next  door  to  the 
store  of  the  Galbo  brothers.  Less 
than  a  week  before  the  murder,  on 
October  23,  1911,  a  member  of  the 
Capon-Sullivan  Company  found  the 
time  cards  in  the  desks,  and  threw 
them  into  the  Galbo  yard.  As  late 
as  November  1st  some  of  the  cards 
were  discovered  in  front  of  the  Gal- 
bo bam.  Near  the  barrel  in  the  ra- 
vine there  was  a  part  of  a  burlap 
sack,  which  had  once  been  iilled  with 
chicken  feed.  It  was  stained  with 
blood,  and  had  doubtless  been  used 
to  cover  the  top  of  the  barrel.  It 
was  stamped  with  the  label  of  the 
Dickinson  Company  of  Chicago.  It 
bore  the  tag  of  "Lathrop's  Pet 
Shop."    Six  bags  of  the  same  kind. 
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with  the  same  label,  were  found  in 
the  Galbo  store,  and  there  was  an- 
other in  the  Galbo  wagon.  A  fort- 
night before  the  murder,  Joseph 
Galbo  bought  from  nine  to  twelve 
sacks  of  chicken  feed  from  the  Clark 
Douglass  Company,  which  bought 
them  from  "Lathrop's  Pet  Shop." 
Near  the  burlap  sack  were  also 
parts  of  a  rope.  Rope  of  the  same 
material  and  weight  was  suspended 
from  hooks,  and  carried  bunches  of 
bananas  in  the  Galbo  store.  The 
rope  from  two  hooks  was  missing. 
The  tailboard  of  the  wagon  showed 
traces  of  white  paint.  White  paint 
was  found  on  the  fence  which  ran 
along  the  Webster  road  at  the  top 
of  the  ravine.  Discolored  shavings 
of  wood  were  found  in  the  barrel, 
and  other  shavings,  apparently  dis- 
colored in  the  same  way,  were  found 
in  the  Galbo  bam.  A  chemist 
showed  that  all  the  shavings  had 
been  colored  by  the  same  dye.  In 
the  stall  of  the  bam  there  were 
breaks  in  the  cement,  which  indicat- 
ed a  recent  excavation  of  a  size  suit- 
able for  a  grave.  But  nothing  else 
•  that  even  remotely  suggested  guilt 
was  found,  either  in  the  barn  or  in 
the  store.  The  police  took  posses- 
sion at  once,  ransacked  the  buildings 
from  top  to'  bottom,  tore  the  wood- 
work open,  and  searched  in  every 
nook  for  traces  of  blood  and  for  im- 
plements of  crime.  Nothing  was 
found.  A  detective  was  then  sta- 
tioned in  a  near-by  cell  to  listen  to 
the  brothers'  talk.  Domenico  said: 
"They  are  looking  for  the  driver  of 
the  wagon."  "You  drove  the  wag- 
on," said  Joseph.  "I  know  I  did," 
said  Domenico. 

This,  in  rough  outline,  was  the 
people's  case.  The  defendant  met  it 
with  a  sweeping  denial.  He  denied 
that  he  had  driven  a  wagon  along 
the  Webster  road  on  the  morning  of 
October  30th.  He  often  went  along 
that  road  with  his  burden  of  bana- 
nas, but  he  did  not  go  that  day ;  that 
day  he  drove  to  Fairport,  in  a  differ- 
ent direction.  He  did  not  leave  the 
bam  till  about  6  o'clock,  and,  when 
he  left,  he  did  not  take  the  gray 
horse  along.    The  gray  horse  was 
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sick,  and  could  not  go.  That  is  the 
defendant's  statement.  But  a  wit- 
ness for  the  people,  one  Cira  who 
worked  in  the  Galbo  bam,  said  that 
he  reached  there  before  6,  and  that 
Domenico  and  the  gray  horse  were 
gone.  It  would  not  be  helpful  to  re- 
view the  defendant's  narrative  at 
length.  The  jury  found  him  guilty 
of  murder  in  the  second  degree,  and 
to  reach  that  verdict  must  have 

found  that  his  nar- 
ri%"iT;f«"«"f  rative  was  false. 
^tV^iiV^ "«       The    credibility    of 

witnesses  is  not  for 
our  consideration,  except  where  the 
judgment  is  of  death.  We  must 
therefore  assume  that  the  defend- 
ant did  drive  along  the  Webster  road 
in  the  early  morning  of  October  30, 
1911.  He  was  there,  and  spoke 
falsely  when  he  denied  it;  he  was 
bearing  with  him  some  burden, 
which  to  onlookers  seemed  to  be  a 
barrel;  and  about  that  hour  a  bar- 
rel, proved,  by  many  tokens  to  have 
come  from  the  Galbo  store,  landed 
with  the  dead  body  of  Francesco 
Manzella  at  the  bottom  of  the  ra- 
vine. The  jury  had  the  right  to  find 
that  Domenico  Galbo  had  the  body 
with  him,  and  threw  it  into  the  ra- 
vine to  bury  it  from  the  sight  of 
men. 

The  people  say  that  these  acts  of 
possession  and  concealment  stamp 
the  defendant  as  the  murderer. 
They  do,  we  think,  beyond  question, 
justify  the  inference  that  in  some 
Evidenc*-  W   and   at   some 

■nfiicienor—  Stage  ho  became 
inference.  connected  with  this 

crime.  But  the  question  remains: 
In  what  way  and  at  what  stage? 
Was  he  a  principal,  and,  if  so,  did  he 
himself  commit  the  offense,  or  aid 
and  abet  its  commission,  or  counsel 
or  induce  another  to  commit  it? 
Was  he,  on  the  other  hand,  an  acces- 
sory after  the  fact,  aiding  the  of- 
fender to  avoid  arrest  or  punish- 
ment?   Principals  in  the  first  and 

second  degree  at 
SJie^orte^""     common    law,    and 

accessories  before 
the  fact  (Wharton  Grim.  Law,  11th 
ed.  §§  240, 245,  263)  are  classed  alike 


as  principals  to-day  (Penal  Law,  § 
2).  Accessories  after  the  fact  are 
classed  simply  as  accessories. 
Which  of  these  degrees  of  guilt  at- 
taches to  the  defendant? 

It  is  the  law  that  recent  and  ex- 
clusive possession  of  the  fruits  of 
crime,  if  unexplained  or  falsely  ex- 
plained, will  justify  the  inference 
that  the  possessor  is  the  criminal. 
That  rule  has  most  frequently  been 
applied  in  cases  of  burglary  (Knick- 
erbocker v.  People,  43  N.  Y.  177) 
and  larceny  (Stover  v.  People,  56  N. 
y.  315),  and  receiving  stolen  goods 
(Goldstein  v.  People,  82  N.  Y.  231) ; 
but  it  is  not  unknown  in  cases  of 
murder  (People  v.  Jackson,  182  N. 
Y.  66,  78,  74  N.  E.  565;  WUson  v. 
United  States,  162  U.  S.  613,  619,  40 
L.  ed.  1090,  16  Sup.  Ct  Rep.  895; 
Williams  v.  Com.  29  Pa.  102,  106). 
The  highwayman  kills  his  victim; 
the  purpose  of  the  murder  is  rob- 
bery ;  the  same  inference  that  iden- 
tifies the  robber  identifies  the  mur- 
derer. Possession  of  the  dead  body, 
the  subject  of  the  crime  itself,  has 
much  the  same  significance  as  pos- 
session of  jewels  or  money  Or  other 
fruits  of  crime.  If  there  is  any  dis- 
tinction, it  is  one  chiefly  of  degree. 
The  fruits  of  crime  are  themselves 
objects  of  desire;  the  possessor,  at 
least  presumably,  has  them  because 
he  wishes  to  enjoy  them.  But  the 
possessor  of  the  dead  body  wishes 
only  to  be  rid  of  it.  Its  possession 
is  thus  associated  more  readily  than 
that  of  money  or  jewels  with  the  no- 
tion of  concealment,  and  thus  with 
the  form  of  guilt  that  attaches  dis- 
tinctively to  the  accessory  after  the 
fact.  Often,  an  attempt  to  secrete 
the  body  has  played  no  other  part 
than  that  of  corroborative  evidence. 
State  V.  Dickson,  78  Mo.  438 ;  People 
V.  Jackson,  supra;  Burrill,  Circum- 
stantial Ev.  p.  440.  We  do  not  say 
that  it  may  not  sometimes,  if  not  ex- 
plained or  rebutted,  be  sufficient  by 
itself.  We  must  look  to  all  the  cir- 
cumstances. 

Only  half  of  the  problem,  how- 
ever, has  been  solved  when  guilty 
possession  fixes  the  identity  of  the 
offender.    There  remains  the  ques- 
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tion  of  the  nature  of  his  offense. 
Here,  again,  the  facts  must  shape 
the  inference.  Is  the  guilty  posses- 
sor the  thief,  or  is  he  a  receiver  of 
stolen  goods?  Judges  have  said 
that,  if  nothing  more  is  shown,  we 
may  take  him  to  be  the  thief.  Reg. 
V.  Langmead,  9  Cox,  C.  C.  464,  Leigh 
&  C.  C.  427, 10  L.  T.  N.  S.  350.  But 
as  soon  as  evidence  is  offered  that 
the  theft  was  committed  by  someone 
else,  the  inference  changes,  and  he 
becomes  a  receiver  of  stolen  goods. 
Goldstein  v.  People,  supra ;  People  v. 
Friedman,  149  App.  Div.  873,  877, 
134  N.  Y.  Supp.  153;  2  Russell, 
Crimes,  6th  ed.  pp.  287  et  seq. 
Sometimes  the  circumstances  may 
make  it  proper  for  a  jury  to  say 
which  inference  is  the  true  one.  Reg. 
v.  Langmead,  supra.  Learned  com- 
mentators have  said  that  in  many 
cases  the  wrong  inference  has  been 
drawn.  Best,  Ev.  §  210 ;  Burrill,  Cir- 
cumstantial Ev.  456;  Wills,  Circum- 
stantial Ev.  6th  ed.  91,  92.  Men 
whose  crime  was  that  they  had  re- 
ceived stolen  property  have  been 
convicted  of  stealing  it  themselves. 
Best,  supra.  A  warning  was  sound- 
ed as  long  ago  as  the  time  of  Lord 
Hale.  These  presumptive  evidences, 
he  said,  "must  be  very  warily 
pressed,  for  it  is  better  five  guilty 
persons  should  escape  unpunish^ 
than  one  innocent  person  should 
die."  2  Hale,  P.  C.  289.  He  couples 
the  warning  with  instances  drawn 
from  his  own  experience  where 
wrong  had  been  done. 

The  problem  is  a  hard  one.  To 
solve  it  we  must  steadily  bear  in 
mind  that  the  inference  of  guilt  to 

be  drawn  from  pos- 
tat«rrn"^7om  session  is  never  one 
?™«."  «?'i.,';L-    of  law.    It  is  an  in- 

ference  of  fact. 
Wigmore,  Ev.  §  2513.  Other  facts 
may  neutralize  it,  or  repel  it,  or  ren- 
der it  so  remote  or  tenuous  or  uncer- 
tain that  in  a  given  case  we  should 
reject  it.  The  man  who  secretes  a 
body  and  lies  about  it  may  be  found, 
in  most  cases,  to  be  concealing  his 
own  crime,  and  therefore  to  be  the 
murderer.    That  is  so  because  per- 
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sonal  guilt,  unless  the  circumstances 
point  to  some  other  connection,  is 
the  reasonable  inference.  We  are 
not  to  assume,  without  evidence, 
that  someone  else  is  implicated.  He ' 
who  conceals  the  crime  may  be  tak- 
en to  be  the  perpetrator.  But  how, 
if  he  proves  an  alibi?  Are  we  then 
at  liberty  to  infer  that,  even  if  he 
did  not  commit  the  murder  himself, 
he  incited  someone  to  do  it,  and  thus, 
in  spite  of  his  proved  absence,  hold 
him  as  a  principal?  A  is  seen  to 
shoot  B,  but  C  later  has  the  body, 
and  will  not  tell  how  he  came  by  it. 
The  law  must  say  whether  his 
silence  is  to  condemn  him  as  prin- 
cipal or  as  accessory.  The  same 
problem  arises  if  a  child  or  a  frail 
woman  secretes  the  body  of  a  man 
who  has  been  robbed  and  murdered 
on  the  highway.  In  these  cases,  the 
inference  of  actual  perpetration  is 
repelled.  Even  then,  incriminating 
inferences  remain  possible ;  but,  un- 
less other  circumstances  are  shown, 
there  is  no  principle  of  selection, 
aside  from  the  presumption  of  inno- 
cence, to  guide  the  choice  between 
them.  The  guilty  possessor  of  the 
body,  though  he  did  not  use  the 
weapon,  may  still  have  aided  and 
abetted ;  but,  unless  there  are  tokens 
that  several  joined  in  the  affray, 
the  likelihood  of  his  presence  is  no 
greater  than  the  likelihood  of  his 
absence.  He  may  still  be  an  acces- 
sory; whether  before  the  fact  or 
after  is  the  problem.  If  the  circum- 
r<.i_i..i  1--,        stances    make    one 

Criminal  la^r—        ,     _  ,       , 

mitiaratioB  of  mference  just  as 
oiienae.  reasonable    as    the 

other,  we  must  give  the  defendant 
the  benefit  of  the  conclusion  that 
would  mitigate  his  guilt.  People  v. 
Lamb  (Ct.  of  App.)  2  Abb.  Pr.  N.  S. 
148,  165. 

In  this  case  a  legless  cripple  is 
charged  to  have  murdered  a  strong 
man.  The  murder  followed  a  fierce 
fight  in  which  the  strong  man  was 
beaten  and  wounded.  It  seems  cer- 
tain that  the  wounds  were  inflicted 
and  the  head  severed  as  parts  of  a 
single  combat.    We  cannot  with  rea- 
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son  say  that  the  cripple  did  these 
things.  Least  of  all 
S;"mpt*t;rdi.-  can  we  say  that  he 
po»e  of  body-  was  able  to  do  them, 
kIim."'*  "  and  escape  without 

a  scratch  or  a  blood- 
stain. "Insufficient  evidence  is,  in 
the  eye  of  the  law, 
no  evidence"  (Re 
Case,  214  N.  Y.  199, 
203,  108  N.  E.  409) ;  and,  when  we 
say  that  something  is  impossible,  we 
do  not  mean  impos- 
— impoaaibiiitr.  sible  in  the  strictest 
sense,  but  so  nearly 
impossible  that  a  jury  ought  not  to 
believe  it  (Hudson  v.  Rome,  W.  &  O. 
R.  Co.  145  N.  Y.  408,  40  N.  E.  8 ;  Re 
Harriot,  145  N.  Y.  540,  545,  40  N.  E. 
246).  But  as  soon  as  we  concede 
that  the  defendant  did  not  kill  Man- 
zella,  we  lose  ourselves  in  mystery 
when  we  attempt  to  measure  the  de- 
gree of  his  connection  with  the 
crime.  We  have  no  evidence,  direct 
or  circumstantial,  that  the  actual 
perpetrator  was  assisted  by  anyone. 
We  have  nothing  to  tell  us  when  or 
where  the  crime  occurred.  We  have 
no  sign  that  it  was  committed  in  the 
defendant's  presence.  He  may  have 
known  of  it  in  advance,  and  planned 
or  encouraged  it.  He  may  have 
learned  of  it  later,  and  attempted  to 
shield  the  criminal.  The  trial  judge 
told  the  jury  that  the  burden  was  on 
the  people  to  prove  beyond  a  reason- 
able doubt  that  the  defendant, 
though  he  did  not  kill  with  his  own 
hand,  was  none  the  less  a  principal ; 
he  must  have  become  connected 
with  the  crime  while  Manzellai  was 
yet  alive.  If  all  that  he  did  was  to 
help  the  murderer 
aMu'^n'!r~  to    escape,   he   was 

Sicai"*'  *"  "***  *  principal,  but 
an  accessory,  and 
the  jury,  under  the  charge,  were 
then  required  to  acquit  him.  Penal 
Law,  §  2.  The  charge  is  sound,  but 
it  propounded  to  the  jury  a  problem 
incapable  of  reasoned  solution. 
Men  do  become  accessories  after 
the  fact,  and  help  others  to  cheat 
the  law.  Particularly  is  that  so 
when  they  are  related  to  the  perpe- 


trator. We  have  had  to  deal  with 
such  cases  in  this  court.  Such  a 
case  was  People  v.  Farmer,  196  N. 
Y.  65,  89  N.  E.  462,  where  a  hus- 
band tried  to  shield  his  wife  by 
burying  the  victim's  body.  That 
the  defendant  has  lied  about  the 
crime  does  not  prove  that  he  must 
have  been  implicated  as  a  principal. 
There  is  a  motive  to  falsify.  What- 
ever the  degree  of  the  connection. 
An  accessory  after  the  fact  may  be 
punished  by  imprisonment  for  not 
more  than  five  years,  or  by  a  fine  of 
not  more  than  $500,  or  by  both. 
Penal  Law,  §  1934;  Consol.  Laws, 
chap.  40.  There  is  thus  a  serious 
penalty  to  be  avoided.  Moreover, 
the  very  fact  that  one  becomes  an 
accessory  is  proof  of  the  strength 
of  the  desire  to  shield  the  principal. 
In  these  circumstances,  we  can- 
not see  that  the  jury  had  any  chart 
or  compass  by  which  to  guide  their 
judgment.  A  con- 
viction upon  circum-  ^„*rrc«o«o- 

stantial  evidence  is  eVideBcef***** 
not  to  be  sustained 
unless  the  circumstances  are  incon- 
sistent with  innocence.  People  v. 
Harris,  136  N.  Y.  423,  453,  33  N.  E. 
65;  Lopez  v.  Campbell,  163  N.  Y. 
340,  347,  57  N.  E.  501.  We  may 
multiply  inferences  at  times,  but,  in 
multiplying  them,  we  must  not  re- 
fine and  rarefy  them  beyond  meas- 
ure. A  body  is  hidden.  The  evi- 
dence forbids  the  inference  that  the 
hider  is  the  slayer.  That  inference 
excluded,  something  more  must  be 
shown,  some  probability  of  time  or 
place  or  circumstance,  before  the 
concealment  of  the  body  can  be  said 
to  prove  anything  more  than  con- 
cealment of  a  crime.  Small  things 
may  turn  the  scale.  But  something 
there  must  be. 

We  are  thus  led  to  the  conclu- 
sion that  the  defendant  was  not 
proved  to  be  a  principal  in  the  com- 
mission of  this  crime.  He  ought  to 
have  been  indicted,  and  might  then 
have  been  convicted,  as  an  acces- 
sory. Penal  Law,  §  2.  It  is  a  mere 
accident  that  the  jury  found  him 
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guilty  of  murder  in. the  second  de- 
gree. To  sustain 
-■iiaeteB«r  ot  their  verdict,  we 
Miold^d^^ee  must  be  prepared 
■>«rd«r.  to  hold  that  on  the 

same  evidence  they 
might  have  sent  him  to  his  death. 
The  law  is  not  so  lax  in  its  for- 
feiture of  life.  We  cannot  dose  this 
record  with  any  sense  of  assurance 
that  his  connection  with  the  crime 
preceded  the  event.  The  people 
cha^e  in  the  indictment  that  the 
brother,  Joseph,  was  one  of  the  mur- 
derers. Like  the  defendant,  he  did 
not  show  a  scratch  or  a  bloodstain. 
If  the  crime  was  his  work,  the  de- 
fendant had  a  strong  motive  for 
concealment.     If  it  was  another's 
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work,  the  mystery  is  deepened.  We 
know  that  Manzella  had  led  a  life  of 
crime  in  which  bitter  enmities  must 
have  been  aroused,  and  we  cannot 
say  how  the  defendant  was  connect- 
ed with  the  man  or  men  by  whom 
those  enmities  were  avenged.  In 
'Connecting  him  as  a  principal,  con- 
jecture has  filled  the  gaps  left  open 
by  the  evidence,  and  the  presump- 
tion of  innocence  has  yielded  to  a 
presumption  of  guilt. 

The  judgment  of  conviction 
should  be  reversed,  and  a  new  trial 
ordered. 

Willard  Bartlett,  Ch.  J.,  and  His- 
cock,  Chase,  Collin,  and  Seabury, 
JJ.,  concur;  Hogan,  J.,  concurs  in 
result. 


ANNOTATION. 


Atteii4>t  to  conceal  or  dispose  oi  body  as  evidence  connecting  accused  witb 

homiddet 


The  concealment  or  attempted  de- 
struction of  the  body  of  a  person  mur- 
dered is  regarded  as  an  incriminating 
circumstance,  and  will  be  given  pro- 
bative force  in  connection  with  other 
facts. 

Indiana.— Dunn  v.  State  (1903)  — 
Ind.  — ,  67  N.  E,  940. 

Iowa. — State  v.  Cumberland  (1894) 
90  Iowa,  625,  50  N.  W.  885. 

Kentucky.— Roberts  v.  Com.  (1888) 
10  Ky.  L.  Rep.  433,  8  S.  W.  270. 

Massachusetts.  —  Com.*  v.  Best 
(1902)  180  Mass.  492,  62  N.  £.  748. 

Missouri.— State  v.  Howell  (1893) 
117  Mo.  307,  23  S.  W.  263;  State  v. 
Tettaton  (1901)  169  Mo.  854,  60  S.  W. 
743. 

Montana.  —  Territory    v.    Bryson 

(1899)  9  Mont.  32,  22  Pac.  147;  State 
V.  Calder  (1899)  23  Mont.  604,  59  Pac. 
903. 

Nebraska.  —  Bradshaw  v.  State 
(1885)  17  Neb.  147,  22  N.  W.  361,  5 
Am.  Crim.  Rep.  499 ;  Hawkins  v.  State 

(1900)  60  Neb.  380,  83  N.  W.  198;  Bush 
V.  State  (1901)  62  Neb.  128,  86  N.  W. 
1062. 

New    Hampshire. — State    v.    Small 
(1917)  —  N.  H.  — ,  102  Atl.  883. 
New    Yoric — People    v.    Beckwith 


(1886)  103  N.  Y.  360,  8  N.  E.  662  and 
People  V.  Beckwith  (1888)  108  N.  Y. 
67, 15  N.  E.  63. 

Ohio.— Schneider  v.  State  (1886)  2 
Ohio  C.  C.  420,  1  Ohio  C.  D.  666. 

Oklahoma.— Borah  v.  State  (1916) 
—  Okla.  Crim.  Rep.  — ,  160  Pac.  27. 

Oregon. — State  v.  Farnam  (1916)  — 
Or.  — ,  161  Pac.  417. 

Tennessee.  —  Lancaster  v.  State 
(1892)  91  Tenn.  267, 18  S.  W.  777. 

Utah.— State  v.  Hayes  (1896)  14 
Utah,  118,  46  Pac.  752. 

Washington.  —  State  v.  Erving 
(1898)  19  Wash.  486,  53  Pac.  717. 

In  the  reported  case  (People  v. 
Galbo,  ante,  1220),  although  the  facts 
were  held  not  to  justify  a  conviction, 
the  court  recognizes  the  fact  that  pos- 
session and  attempted  concealment  of 
the  body  of  one  murdered  are  incrim- 
inating circumstances. 

An  inference  of  guilt  may  be  drawn 
from  an  attempt  to  conceal  the  death 
of  a  person  by  hiding  or  destroying  his 
remains.  State  v.  Feltes  (1879)  61 
Iowa,  495, 1  N.  W.  756;  Com  v.  Webster 
(1850)  5  Cush.  (Mass.)  296,  62  Am. 
Dec.  711;  State  v.  Dickson  (1883)  78 
Mo.  438;  State  v.  Brown  (1902)  168 
Mo.  449,  68  S.  W.  668. 
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Concealment  of  death  by  the  de- 
struction or  attempted  destruction  of 
human  remains  is  said  to  be  a  prej- 
udicial circumstance,  in  Wills  on  Cir- 
cumstantial Evidence,  p.  118,  citing 
Rex  V.  Gardelle,  4  Celebrated  Trials, 
400;  Rex  v.  Cook,  Leicester  Summer 
Assizes  1834,  and  Reg.  v.  Good,  C.  C.  C. 
May,  1842. 

In  Com.  V.  Williams  (1898)  171 
Mass.  461,  50  N.  E.  1035,  )t  is  pointed 
out  as  possibly  significant  that  the  ac- 
cused, when  told  that  the  shanty  of 
the  deceased  was  burned,  and  that  the 
deceased,  who  had  been  robbed  and 
murdered,  was  burned  in  it,  asked: 
"Was  he  all  burned  up?" 

It  is  said  arguendo  in  People  v. 
Place  (1899)  157  N.  Y.  584,  52  N.  E. 
576 :  "If  the  defendant,  instead  of  as- 
saulting her  husband  to  prevent  his 
discovery  of  the  death  of  his  daughter 
before  she  effected  her  contemplated 
escape,  had  set  fire  to  the  building  to 
avoid  detection,  there  would  be  no 
doubt,  we  apprehend,  that  evidence  of 
that  fact  would  be  admissible." 

Testimony  confirming  the  evidence 
of  an  accomplice,  who  had  testified 
that  he  aided  the  accused  in  removing 
the  body  of  the  murdered  man  from 
the  barn,  in  which  it  was  temporarily 
hidden,  to  the  river,  where  it  was  after- 
ward found,  was  held  admissible  in 
Lindsay  v.  People  (1875)  63  N.  Y.  143, 
both  as  tending  to  support  the  testi- 
mony of  the  accomplice  as  to  a  ma- 
terial fact,  and  as  tending  to  connect 
the  accused  with  the  commission  of 
the  crime. 

In  several  cases,  the  concealment  or 
attempted  destruction  of  a  dead  body 
has  been  regarded  as  so  strong  an  in- 
criminating circumstance,  as  to  over- 
come a  defense  that  the  death  was  due 
to  accident  or  suicide,  and  a  claim  that 
the  body  was  hidden  through  fear. 

In  Kugadt  v.  State  (1898)  88  Tex. 
Crim.  Rep.  681,  44  S.  W.  989,  where  the 
defendant,  who  attempted  to  destroy 
the  dead  body  of  his  sister  by  burning 
it,  claimed  that  she  was  accidentally 
killed,  the  court,  in  indicating  the  cir- 
cumstances pointing  to  his  guilt,  re- 
marks :  "Why  did  he  resort  to  the  con- 
cealment of  her  body?  Is  this  consist- 
ent with  innocence,  or  is  it  explained 


on  the  theory  that  he  was  deprived  of 
his  reasoning  powers  by  excitement? 
The  books  lay  it  down  that  conceal- 
ment, if  not  anticipated  beforehand,  is 
one  of  the  immediate  resorts  after  the 
perpetration  of  a  crime." 

In  Reg.  V.  Laurie  (Eng.)  Times,  No- 
vember 9,  11,  1889,  cited  in  Wills,  Cir- 
cumstantial Evidence,  p.  119,  the  body 
of  the  deceased  was  found  at  the  base 
of  a  cliff,  where  it  had  been  hidden  by 
stones.  The  defense  was  that  the 
death  was  accidental,  but  this  theory 
failed  to  explain  how  the  body  became 
covered  up,  and  the  jury  found  the  ac- 
cused guilty  of  murder. 

It  was  contended  in  Rex  v.  Green- 
acre  (1837)  8  Car.  &  P.  (Eng.)  35,  that 
the  death  of  the  woman  with  whose 
murder  defendant  was  charged  was 
accidental,  and  that  he  secreted  the 
body  through  fear.  Counsel  for  the 
defendant  stated  to  the  jury  that  "the 
concealment  of  the  body  must  not  lead 
you  to  conclude  that  the  crime  of  mur- 
der was  committed  by  him,  though 
concealment  is,  in  general,  a  difBcult 
thing  to  get  over."  The  jury  found  the 
defendant  guilty. 

In  Rex  V.  Corder  (Eng.)  Bury  St. 
Edmunds  Summer  Assizes  (1828) 
cited  in  Wills,  Circumstantial  Evi- 
dence, p.  292,  defendant  claimed  that 
deceased  committed  suicide  upon  his 
refusal  to  marry  her,  and  that, 
alarmed  by  the  situation,  he  formed 
the  determination  of  burying  the 
corpse  and  accounting  for  her  ab- 
sence as  4vell  as  he  could,  and  in 
attempting  to  do  so  he  made  contra- 
dictory statements.  On  the  discovery 
of  the  remains  about  a  year  after 
burial  he  was  tried  and  convicted  of 
murder. 

Knowledge  as  to  where  the  body  of 
a  person  who  was  murdered  is  hidden 
is  circumstantial  evidence,  tending  to 
prove  the  guilt  of  the  possessor  of 
such  knowledge.  Com.  v.  Umilian 
(1901)  177  Mass.  582,  69  N.  E.  439; 
Elizabeth  v.  State  (1863)  27  Tex.  329. 

The  fact  that  inquiries  as  to  the  help 
employed  in  caring  for  the  church,  and 
as  to  the  heating  apparatus,  were  made 
of  the  pastor,  within  hearing  of  the  de- 
fendant, who  was  janitor  of  a  church 
where  a  girl  who  had  been  missing  for 
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some  months  was  last  seen,  is  admissi- 
ble to  show  the  alarm  and  apprehen- 
sion of  the  defendant,  where  shortly 
after  hearing  the  conversation  he  fled 
from  the  state,  and  the  body  of  the 
murdered  girl  was  found  concealed  in 
the  basement.  Wendling  v.  Com. 
(1911)  148  Ky.  587,  i37  S.  W.  205. 

That  accused  purposely  kept  the 
searchers  away  from  the  place  where 
the  body  was  found  and,  while  the 
search  was  being  made,  left  the  others, 
and  removed  the  body  from  where  it 
originally  lay  to  a  place  of  greater 
concealment  a  short  distance  away,  is 
strong  evidence  of  guilt.  Lillystrom  v. 
State  (1911)  146  Wia.  526,  182  N;  W. 
182. 

Similarly,  concealment  of  homicide 
by  failure  to  report  it,  and  by  leaving 
the  body  of  the  deceased  in  a  place 
where  it  would  be  found  some  hours 
later  by  other  persons,  ia  strong  evi- 
dence of  guilt.  Hedger  v.  State  (1911) 
144  Wis.  279,  128  N.  W.  80. 

That  defendant  removed  from  in 
front  of  his  house  the  body  of  the  de- 
ceased, who  had  been  shot  there,  to  a 
point  one  lot  distant,  and  caused  sand 
to  be  swept  over  the  bloodstains  and 
along  the  trail  where  the  body  was 
dragged,  so  as  to  divert  suspicion  from 
himself,  is  a  relevant  circumstance, 
tending  to  show  guilt.  State  v.  At- 
wood  (1918)  176  N.  C.  704,  97  S.  E.  12. 

The  burning  of  a  house  in  which  lay 
the  body  of  a  murdered  man  is  an  in- 
criminating circumstance  which  may 
be  invoked  in  aid  of  a  confession.  Lott 
v.  State  (1910)  60  Tex.  Grim.  Rep.  162, 
181  S.  W.  553. 

The  inference  of  guilt  from  the 
possession  and  concealment  of  the 
body   of   a   murdered   person   is,   of 


course,  as  held  in  the  reported  case 
(People  v.  Galbo,  ante,  1220),  one  of 
fact,  which  may  be  repelled  by  other 
facts.  In  this  case  the  defendant  was 
shown  to  have  had  possession  of  the 
dismembered  body  of  a  murdered  man. 
which  had  been  placed  in  a  barrel,  and 
to  have  attempted  to  conceal  it  by  hid- 
ing it  in  a  ravine.  But  the  inference 
that  the  hider  was  the  slayer  was  ex- 
cluded by  the  fact  that  defendant  was 
a  legless  cripple,  and,  although  under 
arrest  within  thirty-six  hours  after 
the  murder,  he  did  not  show  a  scratch 
or  a  blood  stain,  whereas  the  deceased 
was  a  strong  man,  whose  body  showed 
that  he  had  succumbed  only  after  a 
fierce  fight,  in  which  he  was  beaten 
and  wounded. 

In  Sykes  v.  State  (1908)  92  Miss. 
247,  45  So.  838,  it  is  held  that  a  convic- 
tion, resting  on  the  testimony  of  a 
witness  that  the  defendant  murdered 
the  deceased,  and  that  the  witness 
aided  the  defendiant  in  burying 
the  body  at  the  place  where  it  was  dis- 
covered, will  not  be  sustained,  where 
the  witness  had,  on  two  examinations, 
testified  that  she  knew  nothing  about 
the  killing. 

Alleged  statements  of  a  third  per- 
son, indicating  that  he  had  knowledge 
of  the  place  where  the  body  of  a  mur- 
dered girl  was  hidden,  are  properly  ex- 
cluded as  hearsay  testimony,  especial- 
ly where  the  body  was  discovered,  not 
in  consequence  of  his  statements,  but 
because  of  the  suspicious  conduct  of 
the  defendant,  who  was  seen  to  look 
down  into  the  well  in  which  the  body 
was  concealed.  Tillman  v..  State 
(1914)  112  AiiL  286,  166  S.  W.  682. 

A.  W.  ». 
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J.  R.  WATKINS  MEDICAL  COMPANY,  Appt., 

V. 

L.  A.  MARTIN  et  al. 


SAME,  Appt., 

V. 

S.  G.  NETTLE  et  al. 

Arkansaa  Supreme  Court  —  December  17,  1917, 
(132  Ark.  108,  200  S.  W.  288.) 

Evidence  — -  proof  of  right  to  do  business  in  state. 

1.  If  the  statutes  direct  the  issuance  by  the  secretary  of  state  of  a  cer- 
tificate to  a  foreign  corporation  of  authority  to  do  business  in  the  state 
upon  compliance  with  certain  terms  prescribed  by  the  legislature,  such 
certificate  is  the  best  evidence  of  such  authority,  and  must  be  received  in 
evidence  by  the  courts  when  the  right  of  the  corporation  is  called  in 
question. 

[See  note  on  this  question  beginning  on  page  1235.] 


Appeal  —  conflicting  rulings  —  re- 
versible error. 

2.  An  apparent  conflict  in  rulings  at 
the  trial  that  a  certificate  of  the  secre- 
tary of  state,  of  compliance  by  a  cor- 
poration with  necessary  laws,  was  ad- 
missible upon  the  question  of  its  right 
to  do  business  in  the  state  and  that  it 
was  not  sufficient  to  establish  such 
right,,  is  not  reversible  error  for  the 
corporation,  if  the  later  ruling  was 
correct. 

Corporation   —   foreign'  —  noncom- 
pliance with  laws  —  effect. 

3.  A  contract  by  a  foreign  corpora- 
tion before  complying  with  the  laws 
entitling  it  to  do  business  in  the  state 
is  not  void,  but  may  be  enforced  if  the 
statutes  are  complied  with  before  in- 
stitution of  the  action. 

Evidence  —  contents  of  instrument  — 
I  officer's  certificate. 
!  4.  The  existence  and  contents  of 
documents  in  the  custody  of  a  public 
officer  cannot  be  proved  merely  by  the 
officer's  certificate  of  contents. 
Statute  —  construction  —  grant  of  au- 
thority. 

5.  Authority  to  grant  certificates  of 
authority  to  do  business  in  the  state  to 


foreign  corporations  is  conferred  upon 
the  secretary  of  state  by  a  statute 
designating  the  conditions  with  which 
a  corporation  seeking  such  authority 
must  comply,  and  providing  that  be- 
fore authority  "is  granted  to  a  foreign 
corporation  to  do  business  in  the 
state"  it  must  have  provided  for 
agents  upon  whom  process  may  be 
served,  followed  by  a  provision  per- 
mitting revocation  of  authority  by 
such  secretary. 
— repeal  by  later  enactment 

6.  A  statutory  provision  that  the 
secretary  of  state  shall  cause  to  be  is- 
sued to  a  foreign  corporation  desiring 
to  do  business  in  the  state  a  certified 
copy  of  the  articles  which  it  is  re- 
quired to  file  with  him,  which  copy 
shall  be  taken  by  all  courts  as  evi- 
dence that  the  corporation  has  com- 
plied with  the  laws  and  is  entitled  to 
do  business  in  the  state,  is  superseded 
by  later  statutes,  requiring  such  secre- 
tary to  issue  to  such  corporation  a  cer- 
tificate showing  authority  to  do  busi- 
ness, and  such  authority  is  thereafter 
proved  by  the  secretary's  certificate 
and  not  by  the  copy  of  the  articles. 


(Wood  and  Hart,  JJ.,  dissent.) 


Appeal  by  plaintiff  from  judgments  of  the  Circuit  Court  for  Randolph 
County  in  favor  of  defendants  in  consolidated  actions  brought  to  repover 
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amounts  alleged  to  be  due  for  sales  of  merchandise  under  written  con- 
tracts.   Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  S.  A.  D.  Eaton  and  Jerry     where   they   are   admissible   in 


Mulloy,  for  appellant: 

Plaintiff,  having  complied  with  the 
provisions  and  requirements  of  Act 
No.  313,  was  entitled  to  recover. 

Waxahachie  Medicine  Co.  v.  Daly, 
122  Ark.  451,  188  S.  W.  741. 

It  was  error  to  permit  defendants  to 
file,  over  plaintiff's  objection,  an 
amendment  to  their  respective  an- 
fiwcrs 

Caldwell  v.  Meshew,  53  Ark.  263,  13 
S.  W.  761 ;  Freeman  v.  Lazarus,  61  Ark. 
247,  32  S.  W.  680;  Sarber  v.  McConnell, 
64  Ark.  450,  43  S.  W.  395;  Patrick  v. 
Whitely,  75  Ark.  465,  87  S.  W,  1179,  5 
Ann.  Cas.  672;  Hall  &  B.  Woodworking 
Mach.  Co.  V.  Louisiana  &  N.  W.  R.  Co. 
78  Ark.  536,  95  S.  W.  799;  31  Cyc.  373. 

If,  as  appellees  contend,  the  con- 
tracts sued  upon  were  modified  in  a 
material  particular,  the  effect,  of 
course,  would  be  to  create  a  new  con- 
tract. 

Richardson  v.  Thomas,  28  Ark.  387. 

The  giving  of  instructions  as  to 
change  or  modification  of  the  contract 
was  reversible  error. 

McDonough  v.  Williams,  77  Ark.  261, 
8  L.RA.(N.S.)  452,  92  S.  W.  783,  7 
Ann.  Cas.  276;  Mann  v.  Urquhart,  89 
Ark.  238,  116  S.  W.  219;  2  Thomp. 
Trials,  1395;  1  Elliott,  Contr.  44. 

The  burden  of  proving  that  there 
was  a  definite  proposition  made  by  one 
side  to  change,  alter,  or  modify  the 
original  contracts,  and  an  unqualified 
acceptance  of  such  proposition  by  the 
other  side,  rests  upon  the  defendants. 

1  Elliott,  Contr.  44;  Brown  v.  Mc- 
Knight,  —  Ark.  — ,  118  S.  W.  409. 

The  contracts  of  guaranty  are  abso- 
lute and  unconditional,  and  carry  with 
them  all  the  liability  of  original  un- 
dertakinflrs 

Friend  v.  Smith  Gin  Co.  59  Ark.  86, 
26  S.  W.  374. 

.  As  defendants  do  not  pretend  that 
there  was  any  fraud  practised,  or  that 
any  mistake  in  said  accounts,  or  either 
of  them,  was  made,  they  are  estopped 
to  deny  the  correctness  of  said  ac- 
counts and  balances. 

Lawrence  v.  Ellsworth,  41  Ark.  507; 
Dnnavant  v.  Fields,  68  Ark.  540,  60  S. 
W.  420;  Weed  v.  Dyer,  53  Ark.  155,  13 
S.W.  592. 

Mr.  E.  6.  Schoonover,  for  appellees : 

Where  faith  is  given  to  papers  on 
credit   of    an    ofiicial    certificate,    or 


are  admissible  m  evi- 
dence because  they  have  passed  under 
the.  critical  examination  of  the  officer 
having  charge  of  the  original,  all  of 
the  forms  and  solemnities  of  the  law 
should  be  fully  complied  with  in  their 
authentication. 

2  Elliott,  Ey.  §  1354;  Fagan  v. 
United  States  24  Ct.  CI.  217;  United 
States  V.  Gaussen,  19  Wall.  213,  22  L. 
ed.  43;  New  Milford  v.  Sherman,  21 
Conn.  101;  Ayres  v.  Stewart,  1  Overt. 
221. 

McCuIloch,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

This  appeal  is  from  judgments 
rendered  in  two  consolidated  actions 
at  law,  instituted  by  appellant  to  re- 
cover amounts  alleged  to  be  due  for 
sales  of  merchandise  under  written 
contracts  which  are  identical  in 
form  and  substance.  Each  of  the 
purchasers  under  the  alleged  con- 
tracts was  required  to  furnish  guar- 
antors, who  signed  the  respective 
bonds  as  such.  In  the  action 
against  appellee  Martin  his  guaran- 
tors were  joined  as  defendants,  and 
the  same  course  was  pursued  in  the 
action  against  appellee  Nettle.  The 
contract  in  the  Martin  Case  was  ex- 
ecuted on  February  18,  1914,  and 
the  contract  in  the  Nettle  Case  was 
executed  on  December  1,  1913.  On 
the  trial  of  the  cases  below  there 
was  a  verdict  for  the  defendants  in 
both  cases. 

Appellant  is  a  Minnesota  corpora- 
tion domiciled  at  the  city  of  Winona 
in  that  state,  and,  at  the  time  of  the 
execution  of  the  contracts  in  each  of 
these  cases,  had  not  complied  with 
the  laws  of  Arkansas,  permitting 
foreign  corporations  to  do  business 
here.  The  contention  of  appellant 
was,  and  is,  that  the  contracts  were 
for  the  sale  of  merchandise,  and 
that  the  sales  constituted  interstate 
commerce,  which  is  not  subject  to 
the  regulations  of  this  state.  In 
"other  words,  that  in  each  instance 
there  was  a  sale  of  goods,  which 
took  place  in  ano.ther  state  where 
the  contract  was  lawful,  and  that 
the  shipment  of  the  goods  into  this 
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state    constituted    interstate   com- 
merce. 

The  sole  issue  tendered  by  the  an- 
swer in  each  case,  so  far  as  related 
to  the  principal  defendant,  was  that 
the  contract  was  not  for  the  sale  of 
merchandise,  but  for  the  creation  of 
an  agency  for  the  sale  of  merchan- 
dise by  retail  in  the  state  of  Arkan- 
sas, and  that  the  contract  was 
void  because  of  the  fact  that  appel- 
lant had  not  complied  with  the  laws 
of  this  state,  allowing  corporations 
to  do  business  here.  The  guaran- 
tors also  made  the  defense  that 
there  had  been  changes  in  the  con- 
tract without  their  consent,  and 
during  the  progress  of  the  trial  the 
court,  over  appellant's  objections, 
permitted  the  pleadings  to  be 
amended  so  as  to  allow  the  guaran- 
tors to  interpose  the  additional  de- 
fense in  one  of  the  cases  that  they 
had  notified  appellant  of  their  with- 
drawal from  the  contract  as  guar- 
antors. During  the  progress  of  the 
tirial  appellant  introduced  in  evi- 
dence a  certificate  of  the  secretary 
of  state,  bearing  date  of  November 
30,  1915,  which  was  prior  to  the  in- 
stitution of  these  actions,  to  the  ef- 
fect that  appellant  had  complied 
with  the  laws  of  this  state  by  filing 
in  the  office  of  the  secretary  of  state 
a  duly  certified  copy  of  its  articles 
of  incorporation,  a  certificate  desig- 
nating an  agent  upon  whom  service 
of  summons  or  other  processes 
might  be  had  in  any  of  the  courts  of 
this  state,  and  resolutions  of  the 
board  of  directors,  consenting  that 
summons  or  other  process  might  be 
had  upon  said  agent,  or  upon  the 
secretary  of  state,  and  a  statement 
of  its  assets  and  liabilities,  a  state- 
ment showing  the  number  of  shares 
of  capital  stock  and  the  par  value  of 
each,  the  value  of  property  owned 
and  used  by  said  corporation  in  the 
state  of  Arkansas,  the  proportion  of 
capital  stock  of  the  company  which 
is  represented  or  employed  in  its 
business  in  the  state,  etc.,  and  that 
said  corporation  had  paid  the  fees 
required  by  law,  and  in  all  other 
things  complied  With  the  provisions 
of  the  statute. 


The  court  allowed  appellant  to  in* 
troduce  this  certificate  over  the  ob- 
jections of  appellees,  but,  in  finally 
submitting  the  case  to  the  jury,  the 
court  gave  instructions  teUing  the 
jury  that  they  must  return  a  ver- 
dict for  defendants  unless  they 
found  from  a  preponderance  of  the 
evidence  that  the  laws  of  this  state 
had  been  complied  with.  Other  in- 
structions were  given,  submitting 
the  issue  of  the  withdrawal  of  the 
guarantors,  but  we  do  not  deem  it 
necessary  to  review  that  feature  of 
the  case,  since  we  have  reached  the 
conclusion  that  the  judgment  in 
each  case  must  be  'reversed,  on  ac- 
count of  the  error  of  the  court  in  its 
instructions  concerning  the  author- 
ity of  appellant  to  do  business  in 
this  state.  The  effect  of  the  court's 
rulings  was  to  first  hold  that  the 
certificate  of  the  secretary  of  state 
was  admissible,  and  later,  by  its  in- 
structions, to  take  that  evidence 
away  from  the  jury  or  weak^i  its 
force;  because,  if  the  certificate  was  ' 
adnoissible,  it  made  a  case  of  undis- 
puted evidence  as  to  the  right  of  ap- 
pellant to  do  business  here.  If  the 
court  was  correct  in  its  final  ruling 
in  the  instruction  that  the  authority 
to  do  business  here  had  not  been  es- 
tablished by  legal  evidence,  then 
there  should  be  no  reversal  because 
of  the  apparent  conflict  in  the  rul- 
ings of  the  court  in  Appe»i^on«iet- 
admittmg  the  cer-  «»«  rnn»«»- 
tificate,  and  in  fi-  """""•  «"•" 
nally  instructing  the  jury,  in  effect, 
that  the  certificate  was  insufficient 
to  establish  the  authority  to  do 
business.  Hightower  v.  Hightower, 
128  Ark.  95, 193  S.  W.  518. 

We  have  decided  that  a  contract 
made  by  a  foreign  corporation  be- 
fore complying  with  the  laws  of  this 
state  is  not  void,  and  that,  where 
the     statutes     are  ^  ^ 

complied  with  be-  S^^tlT^^ 
fore  the  institution  f ""iliSJSS  ""* 
of  the  action,  the 
contract  is  enforceable.  Waxaha- 
chie  Medicine  Co.  v.  Daly,  122  Ark. 
451,  183  S.  W.  741.  Counsel  for  ap- 
pellees defend  the  ruling  of  the 
court  solely  on  the  ground  that  the 
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authority  of  appellant  to  do  busi- 
ness in  the  state  was  not  properly 
proved,  the  contention  beins:  that 
proof  of  the  authority  to  do  busi- 
ness is  controlled  <  by  the  general 
statute  XKirby's  Dig.  §  3058),  pro- 
viding for  the  introduction  of  certi- 
fied copies  of  documents  on  file  in 
the  office  of  the  secretary  of  state, 
or  by  the  terms  of  the  Act  of  May 
8,  1899  (Acts  1899,  p.  305;  Kirby's 
Dig.  §  827),  which  provides  that  the 
secretary  of  state  "shall  cause  to  be 
issued  to  said  corporation  a  copy 
of  such  charter,  or  articles  of  incor- 
poration, or  certificate  so  filed,  prop- 
erly certified  under  the  seal  of  his 
office,  and  a  copy  of  such  charter,  or 
articles  of  incorporation,  or  certif- 
icate, certified  to  by  the  secretary  of 
state,  shall  be  taken  by  all  the 
courts  of  this  state  as  evidence  that 
the  said  corporation  has  complied 
with  the  provisions  of  this  act,  and 
is  entitled  to  all  the  rights  and  ben- 
efits therein  conferred." 

It  must  be  readily  conceded  that, 
unless  the  statutes  of  this  state  di- 
rect the  secretary  of  state  to  grant 
to  a  foreign  corporation  a  certificate 
of  authority  to  do  business  in 
this  state,  such  authority  must  be 
proved,  when  called  in  question,  by 
the  introduction  of  the  documents  on 
file  in  the  office  of  the  secretary  of 
state,  showing  compliance  with  the 
laws  of  the  state,  for  it  is  well  set- 
tled that  the  existence  and  contents 
of  documents  in  the  custody  of  a 
public  officer  cannot 
tent.'?!  taTtral  be  proved  merely  by 
re',?.*i?i?r'"  the  officer's  certifi- 
cate of  contents.  On 
the  other  hand,  it  seems  equally 
clear  that,  if  the  statutes  of  the 
state  which  prescribe  the  terms  up- 
on which  corporations  shall  do  busi- 
ness in  the  state  direct  the  issuance 
by  the  secretary  of  state  of  a  certifi- 
cate of  authority  to 
^Kkt'to  4e  do    business,    then 

•"*?.***  *°  ^^^^    certificate    is 

the  best  evidence  of 
such  authority,  and  myst  be  received 
in  evidence  by  the  courts  when  the 
right  of  a  corporation  to  do  business 
here' is  called  in  question.  The  Act 
2  A.L.R.— 78. 


of  1899,  supra,  contains  an  express 
provision  as  to  how  the  authority  of 
a  foreign  corporation  to  do  business 
in  the  state  shall  be  evidenced,  and 
the  provision  is  that  it  must  be  by 
a  certified  copy,  issued  by  the  secre- 
tary of  state,  of  the  articles  of  incor- 
poration, etc.,  filed  in  his  office.  If 
that  statute  is  still  in  force,  and  no 
other  method  has  been  provided  by 
law  for  evidencing  the  authority  of 
a  corporation  to  do  business  here, 
then  the  certificate  of  the  secretary 
of  state  was  not  admissible,  and  the 
ruling  of  the  trial  court  was  correct. 
We  have  decided,  however,  in  the 
case  of  Western  U.  Teleg.  Co.  v. 
State,  82  Ark.  302,  101  S.  W.  745, 
that  the  Act  of  1899,  regulating  the 
doing  of  business  by  foreign  cor- 
iwrations  in  this  state,  has  been  re- 
pealed by  the  Act  of  April  23,  1901 
(Acts  1901,  p.  386),  which  contained 
no  express  provision  as  to  how  the 
authority  of  a  corporation  to  do  busi- 
ness should  be  certified.  As  to  that 
feature  of  the  act  we  said:  "It  is 
true  that  the  old  act  provided  that 
the  secretary  of  state  should  issue 
to  the  corporation  so  complying  with 
the  law,  a  certified  copy  of  the  ar- 
ticles or  certificates  so  filed,  but  this 
added  nothing  to  requirements  up- 
on the  corporation.  The  same  end 
is  accomplished  under  the  new  act, 
by  filing  the  copy  of  the  articles  of 
incorporation  with  the  proper  officer, 
and  a  certified  copy  furnished  by 
such  officer  would,  in  the  absence  of 
an  express  provision  by  statute  to 
that  effect,  be  evidence  of  compli- 
ance with  the  statute.  Another 
statutory  provision  covers  that  as  a 
rule  of  evidence.  Kirby's  Dig.  § 
3058.  At  any  rate,  the  fact  that 
the  old  act  contains  provisions  not 
embraced  in  the  new  does  not  pre- 
vent the  application  of  the  doctrine 
of  repeal  by  implication  or  by  sub- 
stitution." 

The  law  on  the  subject  stood  in 
that  condition  until  the  general  as- 
sembly of  1907  enacted  the  statute 
which  still  remains  in  force,  pre- 
scribing the  conditions  upon  which 
foreign  corporations  may  do  busi- 
ness in  this  state.    The  first  section, 
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which  is  the  only  one  bearing  on  the 
present  subject,  reads  as  follows: 
"Section  1.  Every  company  or  cor- 
poration incorporated  under  the  laws 
of  any  other  state,  territory  or  coun- 
try, including  foreign  railroad  and 
foreign  fire  and  life  insurance  com- 
panies, now  or  hereafter  doing  busi- 
ness in  this  state,  shall  file  in  the 
office  of  the  secretary  of  state  of  this 
state  a  copy  of  its  charter  or  articles 
of  incorporation  or  association,  or  a 
copy  of  its  certificate  of  incorpora- 
tion, duly  authenticated  and  certified 
by  the  proper  authority,  together 
with  a  statement  of  its  assets  and 
liabilities  and  the  amount  of  its  cap- 
ital employed  in  this  state,  and  shall 
also  designate  its  general  ofiice  or 
place  of  business  in  this  state,  and 
shall  name  an  agent  upon  whom 
process  may  be  served.  Provided,  be- 
fore authority  is  granted  to  any  for- 
eign corporation  to  do  business  in 
this  state,  it  must  file  with  the  sec- 
retary of  state  a  resolution  adopted 
by  its  board  of  directors,  consenting 
that  service  of  process  upon  any 
agent  of  such  company  in  this  state, 
or  upon  the  secretary  of  state  of 
this  state,  in  any  action  brought  or 
pending  in  this  state,  shall  be  a  valid 
service  upon  said  company;  and  if 
process  is  served  upon  the  secretary 
of  state  it  shall  be  his  duty  to  at 
once  send  it  by  mail,  addressed  to 
the  company  at  its  principal  office; 
and  if  any  company  shall,  without 
the  consent  of  the  other  party  to 
any  suit  or  proceeding  brought  by  or 
against  it  in  any  court  of  this  state, 
remove  said  suit  or  proceeding  to 
any  Federal  court,  or  shall  institute 
any  suit  or  proceeding  against  any 
citizen  of  this  state  in  any  Federal 
court,  it  shall  be  the  duty  of  the 
secretary  of  state  to  forthwith  re- 
voke all  authority  to  such  company 
and  its  agents  to  do  business  in  this 
state,  and  to  publish  such  revocation 
in  some  newspaper  of  general  cir- 
culation published  in  this  state;  and 
if  such  corporation  shall  thereafter 
continue  to  do  business  in  this  state, 
it  shall  be  subject  to  the  penal^  of 
this  act  for  each  day  it  shall  con- 


tinue to  do  business  in  this  state 
after  such  revocation." 

Assuming  that  the  general  stat- 
ute on  the  subject  of  evidence  (Kir- 
by's  Dig.  §  3058)  controlled  at  that 
time,  it  seems  clear  to  us,  from  the 
reading  of  the  above-quoted  section, 
that  the  legislature  intended  to  con- 
fer upon  the  secretary  of  state  the 
power  to  grant  a  certificate  of  au- 
thority to  corporations  afto"  the 
statutes  have  been  complied  with, 
and  if  that  be  true  such  certificate 
is  the  evidence  of  such  authority. 
The  statute  provides  that  a  copy  of 
the  charter  or  articles  of  incorpora- 
tion, or  a  copy  of  the  certificate  of 
incorporation,  shall  be  filed  with  the 
secretary  of  state.  Then  follows  the 
provision  that,  "before  authority  is 
granted  to  any  foreign  corporation 
to  do  business  in  this  state,  it  must 
file  with  the  secretary  of  state  a 
resolution,"  etc.  In  whom,  then, 
does  the  statute  vest  the  power  to 
grant  a  certificate  of  authority? 
Certainly  in  the  secretary  of  state; 
and,  as  there  is  no  s«.ti.«e-c«— 
requirement  in  the  •trnction-Kim.t 
statute  for  the  is-  "'  "*''»'»*^- 
suance  of  a  certified  copy  of  the 
articles  of  incorporation  so  filed, 
then  it  necessarily  follows  that  the 
lawmakers  meant  that  the  secretary 
of  state  should  merely  issue  a  certifi- 
cate of  authority.  This  is  made 
plain  by  the  later  provision  in  that 
statute  with  respect  to  revocation 
by  the  secretary  of  state  of  the  au- 
thority granted  io  a  corporation. 
The  two  powers,  of  granting  the  au- 
thority and  of  revoking  the  same, 
are  clearly  implied,  we  think,  from 
the  language  of  the  statute.  It  has 
been  so  treated  by  this  court  in  sev- 
eral cases,  although  the  point  has 
not  been  expressly  raised  before  as 
to  the  form  of  certificate  of  author- 
ity issued  by  the  secretary  of  state. 
In  the  opinion  of  this  court  in  Waxa- 
hachie  Medicine  Co.  v.  Daly,  122 
Ark.  451,  183  S.  W.  741,  the  state- 
ment was  made  that  the  corporation 
suing  in  the  case  had  complied  with 
the  laws  of  this  state,  "and  was  is- 
sued a  certificate,  authorizing  it  to 
do  business  in  the  state."  Moreover, 


Digitized  by  VjOOQIC 


WATKINS  MEDICAL  CO.  v.  MARTIN. 

(iJ2  SrJc.  108,  too  8.  W.  tSS.) 

if  there  had  been  any  doubt  as  to     lature   intended   to 


12S6 


the  meaning  of  the  Act  of  1907,  the 
question  of  the  form  of  certificate  is 
set  at  rest  by  the  statute  subse- 
quently enacted  by  the  general  as- 
sembly of  1911  (Acts  1911,  p.  48), 
the  title  of  which  is  "An  Act  to  Pre- 
scribe the  Fees  to  Be  Paid  by  Cor- 
porations, and  for  Other  Purposes." 
That  statute  is  a  lengthy  one,  and 
prescribes  the  filing  fees  for  cor- 
porations, both  domestic  and  for- 
eign. Section  13  provides  that  all  of 
the  filing  fees  shall  be  paid  to  the 
state  treasurer,  and  that  "if  the  pay- 
ment is  made  by  a  foreign  corpora- 
tion, and  such  corporation  has  com- 
plied with  all  the  laws  of  the  state 
of  Arkansas,  regulating  foreign  cor- 
porations', the  secretary  of  state 
shall  issue  it  a  certificate  showing 
that  it  is  authorized  to  do  intrastate 
business  in  Arkansas." 
It  is  not  conceivable  that  the  legis- 


prescribe   two 
methods  of  proving  the  authority 
of  a  corporation  to- 
do  business   in   this    nt^rSU^c^ment. 

state,  and  the  meth- 
od impliedly  prescribed  by  the  Act 
of  1907,  and  expressly  by  the  Act  of 
1911,  are  identical,  and  afford  the 
exclusive  method,  which  is  by  9  cer- 
tificate of  the  secretary  of  state, 
and  not  a  certified  copy  of  the  ar- 
ticles of  incorporation  and  other 
documents,  required  to  be  filed  in 
that  office. 

It  follows  that  the  trfel  court 
erred  in  submitting  to  the  jury  the 
question  of  appellant's  authority  to 
do  business  in  this  state,  for,  under 
the  certificate  introduced  in  evi- 
dence, that  authority  was  indisput- 
ably established.  The  judgments 
are  reversed  and  the  causes  remand- 
ed for  new  trial. 

Wood  and  Hart,  JJ.,  dissent. 


ANNOTATION. 
Mode  of  proving  aothority  of  foreign  corporation  to  do  btulneM  iniyn  state. 


I.  In  general,  1236. 
n.  Proof  by  parol,  1236. 
IIL  Proof  of  noncompliance,  1237. 

I.  In  general. 

When  a  statute  expressly  provides 
how  the  authority  of  a  foreign  cor- 
poration to  do  business  in  a  state  shall 
be  evidenced,  and  no  other  method  is 
provided,  the  statutory  method  is  the 
only  available  one.  J.  R.  Watkins 
Medical  Go.  v.  Martin  (reported 
herewith)  ante,  1230;  Turner  v.  Na- 
tional Cotton  Oil  Co.  (1908)  50  Tex. 
Civ.  App.  468,  109  S.  W.  1112.  And  see 
American  Ins.  Co.  v.  Smith  (1885)  19 
Mo.  App.  627,  and  St.  Louis  Expanded 
Metal  Fireproofing  Co.  v.  Beilharz 
(1905)  —  Tex.  Civ.  App.  — ,  88  S.  W. 
«12. 

In  Turner  v.  National  Cotton  Oil  Co. 
(1908)  50  Tex.  Civ.  App.  468,  109  S. 
'W.  1112,  supra,  it  was  held  that  the 
receipt  for  the  payment  of  a  franchise 
-tax  by  a  foreign  corporation  was  not 
admissible  in  evidence,  to  prove  that 
«uch  corporation  had  complied  with 


the  local  requirements,  so  as  to  enable 
'  it  to  do  business  within  the  state. 

But  where  the  statute  which  pre- 
scribes the  terms  upon  which  foreign 
corporations  shall  do  business  in  a 
state,  merely,  either  expressly  or  im- 
pliedly, directs  the  issuance  of  a  cer- 
tificate of  authority  to  do  business, 
such  certificate  is  the  best,  and  at 
least  prima  facie,  evidence  of  such 
authority,  and  must  be  received  by  the 
courts  when  the  question  of  the  right 
to  do  business  is  raised;  it  not  being 
necessary  to  produce  the  papers  filed 
by  the  corporation,  with  the  certifica- 
tion .  of  the  officer  with  whom  they 
were  filed.  Western  U.  Teleg.  Co.  v. 
State  (1907)  82  Ark.  302,  101  S.  W. 
748,  12  Ann.  Cas.  82;  J.  R.  Watkins 
Medical  Co.  v.  Mabtin  (reported  here- 
with) ante,  1280;  Gutzeil  v.  Pennie 
(1892)  95  CaL  598,  80  Pac.  836;  Stras- 
baugh  V.  Silver  Steward  Sanitary  Can 
Co.  (1916)  127  Md.  632,  96  Atl.  863; 
Fikes  V.  State  (1905)  87  Miss.  261,  39 
So.  783;  Washington  Nat.  Bldg.  Loan 
&  Invest.  Asso.  v.  Stanley  (1901)  38 
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Or.  319,  58  L.R.A.  816,  84  Am.  St.  Rep. 
793,  63  Pac.  489.  And  in  such  a  case 
the  certificate  is  prima  facie  evidence, 
although  it  does  not  expressly  state 
that  the  foreign  corporation  has  com- 
plied with  the  local  requirements,  the 
presumption  being  that  the  officer,  in 
issuing  it,  properly  performed  his 
duty.  Gutzeil  v.  Pennie  (1892)  95 
Cal.  598,  30  Pac.  836. 

But  it  has  been  said  that  if  the  stat- 
ute, prescribing  the  terms  upon  which 
foreign  corporations  shall  do  business 
within  the  state,  does  not  authorize 
the  issuance  of  a  certificate  of  author- 
ity so  to  do  business,  such  authority 
must  be  proved  by  the  introduction  of 
the  papers  on  file,  showing  actual  com- 
pliance, and  not  by  a  certificate  of 
contents;  since  the  existence  and  con- 
tents of  documents  in  the  custody  of 
a  public  officer  cannot  be  proved  mere- 
ly by  the  officer's  certificate  of  con- 
tents, at  least,  in  the  absence  of  statu- 
tory permission.  J.  R.  Watkins  Medi- 
cal Ck).  V.  Martin.  It  was,  however, 
held  that  the  statute  did  authorize 
such  a  certificate  and  that  it  was  the 
mode  of  proof. 

However,  there  is  authority  to  the 
effect  that  the  production  of  the  cer- 
tificate of  the  officer  in  whose  office  the 
necessary  papers  are  fi]ed,  authoriz- 
ing a  foreign  corporation  to  do  busi- 
ness in  the  state,  is  a  sufficient  show- 
ing of  such  right,  and  this  without 
reference  to  statutory  authority  to  is- 
sue such  a  certificate.  Thus,  in  South- 
ern Lumber  Co.  v.  Holt  (1911)  129 
La.  273,  55  So.  986,  where  the  Consti- 
tution and  statutes  merely  provide 
that  foreign  corporations  shall  not  do 
business  in  the  state  without  having 
known  local  places  of  business  and 
agents,  which  places  and  agents  must 
be  designated  by  a  declaration  filed 
with  the  secretary  of  state,  it  was 
held  that  a  certificate  of  such  official, 
showing  that  such  a  declaration  had 
been  filed,  was  sufficient  proof  of  au- 
thority to  do  business  within  the  state. 
And  in  People  v.  Forster  (1917)  280 
IlL  486, 117  N.  E.  761,  affirming  (1917) 
204  111.  App.  388,  it  was  again  held 
that  a  license  or  certificate,  issued  by 
the  secretary  of  state  to  a  foreign  cor- 
poration, allowing  it  to  do  business 


in  the  state,  was  sufficient  proof  of  its 
authority  to  so  transact  business.  In 
Washington  County  Mut.  Ins.  Co.  v. 
Chamberlain  (1860)  16  Gray  (Mass.) 
165,  it  was  held  that  proof  of  com- 
pliance with  a  statute,  requiring  a  for- 
eign corporation  to  deposit  with  the 
state  treasurer  a  copy  of  its  charter 
before  doing  business  in  the  state,  was 
not  made  by  the  production  of  a  cer- 
tificate of  the  state  treasurer  that 
such  a  copy  was  deposited  with  him; 
but  this  decision  turned  upon  the  fact 
that  the  certificate  did  not  show  that 
the  filing  preceded  the  contract  in 
question,  and  was  not  upon  the  ground 
that  proper  proof  could  not  be  made 
by  a  certificate  of  the  treasurer. 

In  Washington,  under  statutes 
which  provide  that  a  copy  of  any  cer- 
tificate of  incorporation  of  a  domestic 
corporation,  certified  by  the  secretary 
of  state,  shall  be  received  as  prima 
facie  evidence  of  the  facts  therein 
stated,  and  expressly  puts  foreign  cor- 
porations upon  the  same  footing  as 
domestic  corporations,  and  requires 
them  to  file  with  the  secretary  of  state 
certified  copies  of  their  charters  and 
articles  of  incorporation,  it  has  been 
held  that  copies  of  the  articles  of  in- 
corporation of  a  foreign  corporation, 
and  of  the  appointment  by  it  of  a 
resident  agent,  certified  by  the  secre- 
tary of  state  as  being  of  record  in  his 
office,  constitute  prima  facie  proof  of 
the  right  of  such  corporation  to  do 
business  in  the  state.  Knapp,  B.  &  Co. 
V.  Strand  (1892)  4  Wash.  686,  30  Pac. 
1063. 

//.  Proof  by  parol. 

That  parol  evidence  is  not  admis- 
sible to  show  that  a  foreign  corpora* 
tion  is  authorized  to  do  business  in 
Louisiana  was  the  rule  laid  down  in 
Pattison  v.  Gulf  Bag  Co.  (1906)  116 
La.  963,  114  Am.  St.  Rep.  570,  41  So. 
224. 

However,  in  Lycoming  P.  Ins.  Co.  v. 
Wright  (1888)  60  Vt.  515,  12  Ail.  103, 
it  was  held  that  parol  evidence  was 
admissible  to  prove  that  a  foreign  cor- 
poration had  been  licensed  to  do  busi- 
ness in  Vermont,  the  loss  of  the  li- 
cense having  been  established,  and 
there  being  no  law  requiring  such  & 
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license,  or  the  fact  that  one  had  been 
issued,  to  be  recorded. 

And  compliance  with  Alabama 
Const,  art.  14,  §  4,  forbidding  foreign 
corporations  to  do  any  business  in 
Alabama,  "without  having  at  least  one 
known  place  of  business  and  an  au- 
thorized agent  or  agents  therein,"  was 
held  in  New  England  Mortg.  Secur.  Co. 
V.  Ingram  (1890)  91  Ala.  337,  9  So. 
140,  to  have  been  shown,  by  the  un- 
contradicted testimony  ef  the  local 
agent  that  he  had  been  appointed  as 
such,  thai  the  corporation  had  a  local 
place  of  business,  and  that  it  was  plac- 
arded with  both  the  name  of  the  cor- 
poration, and  his  own  as  agent.    See 


also,  to  the  same  effect,  Marx  v.  Dis- 
trict Grand  Lodge,  I.  0.  B.  B.  (1908) 
157  Ala.  107,  47  So.  207. 

III.  Proof  of  noncotnplianoe. 

Noncompliance  with  a  provision  re- 
quiring foreign  corporations  to  file  a 
certain  certificate  of  appointment  of 
a  local  agent,  as  a  condition  precedent 
to  the  validity  of  contracts  entered 
into  by  it  in  the  state,  cannot  be  shown 
by  proof  that  such  a  certificate,  as 
filed,  did  not  comply  with  the  statu- 
tory requirements,  where  it  is  not 
also  shown  that  another  and  valid  cer- 
tificate of  appointment  was  not  made 
and  filed.  Sidway  v.  Harris  (1899)  66 
Ark.  387,  50  S.  W.  1002.         G.  J.  C. 


TRUSTEES  OF  PRESBYTERIAN  CHURCH,  Somerset,  Kentucky, 

Appts., 

V. 

C.  C.  MIZE. 

Kentucky  Court  of  Appeals  —  October  11,  1018. 
(181  Ky.  567,  205  S.  W.  674.) 

Life  tenant  —  power  to  enjoy  property  —  rights  and  duties. 

1.  A  life  tenant,  given  an  estate  to  enjoy  during  his  natural  life  with 
remainder  over,  cannot  waste  the  estate,  give-  it  away,  nor  dispose  of  it 
except  for  his  own  necessary  use. 

[See  note  on  this  question  beginning  on  page  1243.] 

'Will  —  object  of  construction. 

2.  The  primary  object  in  construing 

a  will  is  to  ascertain  and  determine 

the  intention  of  the  testator. 

Same  —  purpose  of  rules  of  construc- 
tion. 

3.  The  rules  adopted  and  adhered  to 
by  the  courts  for  construction  of  wills 
have  for  their  purpose  the  ascertain- 
ment of  the  intention  of  the  testator, 
and  are  invoked  as  aids  to  the  great 
primary  principle  of  determining  the 
intention  of  the  testator. 
Same  —  consideration  of  entire  will. 

4.  The    intention    of    the    testator 

which  is  to  be  given  effect  by  the 

courts  in  construing  a  will  is  to  be 

gathered  from  a  consideration  of  the 

entire  will. 

Same  —  all  provisions  to  be  given  ef- 
fect. 


5.  Every  provision  of  a  will  must  be 
given  effect  if  the  provisions  can  be 


construed  so  as  to  make  them  consist- 
ent with  each  other. 
Same  —  devise  of  property  undisposed 
of. 

6.  A  limitation  over  of  the  property 
undisposed  of  at  the  death  of  the  life 
tenant  is  valid  in  case  of  a  devise  of 
a  life  estate  with  power  of  disposi- 
tion. 
Same   —   intention    gathered    from 

words  used. 

7.  The  intention  of  a  testator  is,  in 
the  construction  of  a  will,  to  be  gath- 
ered from  the  words  used  or  the  nec- 
essary inferences  which  result  from 
their  use. 

Same  —  life  estate  with  power  of  dis- 
position —  effect. 

8.  A  life  estate  with  power  of  dis- 
position only  so  far  as  necessary  for 
a  reasonable  and  comfortable  support 
is  conferred  by  a  will  giving  testa- 
trix's husband  all  her  estate,  to  have 
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and  to  enjoy  same  during  his  natural 
life,  and  giving  at  his  death  anything 
left  to  a  designated  church. 
Same  —  remainder  after  life  estate 

with  power  of  disposition  —  va- 

lidlty. 

9.  Where  property  is  devised  to  one 
absolutely  with  the  power  of  unlimit- 
ed disposition  of  it,  and  by  another 
clause  of  the  will,  it  is  attempted  to 
devise  over  an  undisposed-of  remain- 
der of  the  property,  the  limitation  over 
is  void,  but  where  a  life  estate  only  is 
devised  and  the  life  tenant  given  the 
power  of  disposition,  the  limitation 
over  of  such  of  the  property  as  may 
remain  undisposed  of  by  the  life  ten- 
ant at  his  death,  is  a  valid  limitation. 

Same  —  vested  remainder. 

10.  In  case  of  a  devise  to  one,  to 
have  and  to  enjoy  same  during  his 
natural  life,  and  giving  at  his  death 
anything  left  to  another,  the  latter  has 
a  vested  right  to  whatever  portion  of 
the  estate  may  remain  undisposed  of 
at  the  death  of  the  life  tenant. 

Life  tenant  —  bond  to  secure  remain* 
derman. 

11.  A  life  tenant  under  a  will  who 
is  placed  in  possession  of  the  property 
will,  ordinarily,  be  required  to  execute 
a  bond  to  secure  the  interests  of  the 
remainderman.  .    * 

Will  —  power  of  life  tenant  —  con- 
struction. 

12.  The  question  whether  a  life  ten- 
ancy created  by  will  is  accompanied 
with  a  power  of  disposition,  and  if  i^o, 
to  what  extent,  and  for  what  purpose 
it  may  be  exercised,  is  ascertained 
from  the  language  used,  the  entire 
will,  and  the  purpose  and  intention  of 
the  testator  as  gathered  from  the  will. 


Same  —  conferring  power  of  disposi- 
tion. 

13.  Power  of  disposition  is  given  to 
a  life  tenant  where  the  will  provides 
that  he  shall  have  the  property  "to 
enjoy  during  his  natural  life  and  at 
his  death  should  there  be  anything 
left"  it  shall  be  given  to  another, 
where  no  other  method  of  diminishing 
the  estate  is  provided. 

Definition  —  necessary  implication. 

14.  The  necessary  implication 
which  will  carry  by  will  an  estate 
not  specifically  devised  means,  not 
natural  necessity,  but  so  strong  a 
probability  of  intention,  that  an  in- 
tention contrary  to  that  which  is  im- 
puted to  the  testator  cannot  be  sup- 
ported. 

Will  —  absolute  power  in  life  tenant 
—  implication. 

15.  An  absolute  power  of  disposi- 
tion in  the  life  tenant  will  not  be  im- 
plied where  there  is  a  devise  over  of 
what  shall  be  left  at  his  death. 

Life  tenant  —  requirement  of  bond. 

16.  Where  the  intention  of  testator 
is  that  the  life  tenant  shall  have  the 
possession  and  use  of  the  property,  no 
bond  will  be  required  of  him  for  the 
protection  of  the  remainderman  if  no 
disposition  on  his  part  to  waste  or  de- 
stroy the  property  or  make  use  of  it 
other  than  as  authorized  by  the  will 
is  shown. 

Same  —  duty  to  account. 

17.  A  life  tenant  with  power  of  dis- 
position for  support  must  report  the 
property  which  comes  into  his  hands, 
and  make  settlements  with  the  proper 
authorities,  which  will  show  his  re- 
ceipts and  disbursements  and  any  dis- 
position which  he  may  make  of  the 
property. 


Appeal  by  plaintiffs  from  a  judgment  of  the  Circuit  Court  for  Pulaski 
County  dismissing  a  petition  filed  to  construe  the  will  of  defendant's  de- 
ceased wife,  and  to  require  defendant  to  file  an  itemized  inventory  of  all 
property  coming  into  his  hands  as  executor  and  life  tenant  under  the  will. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Ben  V.  Smith  &  Son,  for  ap- 
pellants : 

The  will  should  be  construed  to  give 
the  defendant  only  a  life  estate  in 
both  the  real  and  personal  property, 
and  as  such  life  tenant  he  should  not 
be  permitted  to  encroach  upon  the 
principal  of  either. 


Bradshaw  v.  Butler,  33  Ky.  L.  Rep. 
531,  110  S.  W.  420;  Stallcup  v.  Cron- 
ley,  117  Ky.  547,  78  S.  W.  442;  16  Cyc. 
618-623;  Bradshaw  v.  Baker,  132  Ky. 
66,  16  S.  W.  262;  Breidenbach  v.  Wal- 
ter, —  Ky.  — ,  119  S.  W.  204;  Watkins 
V.  Watkins,  —  Ky.  — ,  120  S.  W.  341, 
Taggart  v.  Taggart,  —  Ky.  — ,  121  S. 
W.  693. 
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Messrs.  Denton*  Kennedy,  &  Hays 

also  for  appellants. 

Messrs.  O.  H.  Waddle  &  Son  for  ap- 
pellee. 

Hurt,  J.,  delivered  the  opinion  of 
the  court: 

This  action  involves  the  construc- 
tion of  the  last  will  and  testament 
of  Mamie  McBeath  Mize.  She  was 
a  married  woman  and  was  child- 
less. Her  husband,  C.  C.  Mize,  did 
not  own  any  property.  So  much  of 
the  will  as  is  necessary  to  consider 
is  as  follows: 

"First.  It  is  my  will  and  I  so 
direct  that  my  executor  hereinafter 
named  shall  pay  all-  my  just  debts, 
my  funeral  expenses  and  medical 
bills  as  soon  after  my  death  as  he 
conveniently  can  out  of  any  money 
that  I  may  have  on  hands  at  the 
time  of  my  decease. 

"Second.  I  direct  my  executor  to 
erect  over  my  grave  a  modest,  but 
neat,  monument,  such  as  he  may 
deem  suitable  and  appropriate  and 
pay  for  same  out  of  such  funds  as 
may  come  to  his  hands  as  my  exec- 
utor. 

"Third.  The  remainder  of  my 
property  both  real  and  personal  of 
every  kind  and  description,  I  give 
and  bequeath  to  my  beloved  hus- 
band, C.  C.  Mize,  to  have  and  to  en- 
joy same  during  his  natural  life 
and  at  his  death,  should  there  be 
anything  left,  it  is  my  wish  that  it 
shall  go  to  the  Presbyterian  Chtirch 
of  the  city  of  Somerset,  same  to  be 
used  as  the  church  may  direct. 

"Fourth.  I  hereby  nominate  as 
executor  of  this  my  last  will  and 
testament  my  beloved  husband,  C- 
C.  Mize,  and  direct  that  he  be  per*^ 
mitted  to  qualify  as  such  executor 
without  bond." 

The  appellants,^ J^il^tees  of  the 
Presbyterian  Church,  contend  that 
there  is  devised  to  the  appfellee,  C. 
C.  Mize,  a  life  estate  only,  and  that, 
as  the  devisee  of  such  estate,  he  is 
given  only  the  use  of  the  property 
in  kind,  and  the  income  arising 
from  the  other  property  of  which 
the  estate  consists,  during  his  nat- 
ural life,  and  that,  as  a  devisee  of 
the  remainder,  the  church  has  a 
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vested  interest  in  all  the  property. 
The  appellee,  C.  C.  Mize,  contends 
that  the  will  gives  to  him  an  abso- 
lute fee-simple  title  to  all  the  prop- 
erty of  the  testatrix,  and  that  the 
appellant  has  no  interest  therein 
whatever.  The  parties  each  re- 
quested the  court  to  construe  the 
will  and  determine  what  kind  of  an 
estate  it  devised  to  the  appellee, 
and  thus  determine  all  the  ques- 
tions in  controversy  between  them. 
Thereupon  the  circuit  court  ad- 
judged that,  under  and  by  the  terms 
of  the  will,  C.  C.  Mize  has  a  fee- 
simple  estate  in  and  to  all  the  prop- 
erty of  .the  testatrix,  with  power  to 
use,  sell,  and  convey  same  or  any 
part  of  it  during  his  natural  life, 
if  he  desires  to  exercise  it,  and  that 
the  appellant  church  under  the 
terms  of  the  will  does  not  have  any 
vested  interest  in  the  property,  or 
any  interest  of  any  kind  during  the 
natural  life  of  C.  C.  Mize;  but,  if 
any  of  the  property  is  left  at  the 
death  of  Mize,  and  which-  he  had 
not  disposed  of  in  the  enjoyment  of 
~  same  during  his  life,  the  qhurch  was 
entitled  to  such  part  so,- left  undis- 
posed of.  This  judgment  resulted 
in  the  dismissal  of  the  petition  of 
appellant  church,  and  a  denial  of 
the  relief  prayed  therein.  The  trus- 
tees of  the  church  have  appealed 
from  the  judt^ent. 

(a)  The'flrst  question  to  be  de- 
termined is:     What  estate  in  the 
property  was  devised  to  C.  C.  Mize? 
It  is  insisted  that  the  primary  ob- 
je^  in  construing  a 
Milll  is  to  ascertain  Z"l^^uVn?' 
ithd  declare  the  in- 
tention of  the  testator.    This  doc- 
trine is  elementary,  and  it  might  be 
further  added  that  the  rules  of  con- 
struction adopted  and  adhered  to 
by  the  courts  in  the  B,„e-pmrpo.« 
construction         of  ©t  r«ies  ©« 
wills  have  for  their  «»-*'-«"»- 
purpose  the  ascertainment  of  the 
intentions  of  the  testator,  and  are 
invoked  as  aids  to  the  great  pri- 
mary   principle    of  8„„e-con. 
determming  the  in-  ■ider«tion  o* 
tentions  of  the  tes-  ""-*  "*"• 
tator.     The  intentions  of  a  testa- 
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tor  are,  however,  to  be  gathered 
from  a  consideration  of  the  entire 
will,  and  it  is  apparent,  as  a  rule  of 
common  sense,  that  every  provision 
of  a  will  must  be  given  effect,  if 
s.».«—ii  they    can    be    con- 

provisions  to  be  strucd  SO  BS  to  make 
,ive«  enect.         ^j^^^^^         consistent 

with  each  other.  In  the  instant 
case,  the  testatrix  devises  all  of  her 
property  to  her  husband,  "to  have 
and  to  enjoy  same  during  his  nat- 
ural life  and  at  his  death  should 
there  be  anything  left,  it  is  my  wish 
that  it  shall  go  to  the  Presbyterian 
Church  of  the  city  of  Somerset, 
same  to  be  used  as  the  church  may 
direct."  She  expressly  limits  the 
possession  and  enjoyment  of  the 
property  by  her  husband  to  the 
period  of  his  natural  life.  It  is  ex- 
pressly provided  that  at  his  death 
the  property,  or  such  as  may  be  left, 
is  to  go  to  the  church,  to  be  used 
as  it  may  direct.  There  is  no  antag- 
onism between  the  provision  which 
gives  the  possession  and  enjoyment 
of  the  property  to  the  husband, 
.  during  his  natural  life,  and  that 
which  gives  whatever  may  remain 
of  the  property,  at  his  death,  to  the 
church.  To  hold  that  the  will  gives 
to  the  husband  an  absolute  fee- 
simple  estate  in  the  property  neces- 
s«*— deTi.«  sarily  requires  that 
«f  property  the  devise  over  to 

«ndl.po.ed  o*.        ^jjg   ^jjyj.^jj  ^f  ^j^^^ 

is  left,  at  the  death  of  the  husband, 
be  held  to  be  entirely  nugatory, 
and  without  meaning  or  effect  at 
all;  and  it  furthermore  requires 
the  language  "to  have  and  to  en- 
joy during  his  natural  life  and  at 
his  death"  to  have  a  meaning  alto- 
gether contrary  to  what  it  express- 
ly says,  according  to  accepted  mean- 
ing of  the  language  used.  The  in- 
tention of  the  testatrix  must  be 
gathered  from  the 
fron'^L"th«"ed  words  used  or  the 
*rom  word*  nscessary  infer- 
*"*  *  ences  which  result 

from  their  use.  Anderson  v.  Hall, 
80  Ky.  91.  Hence  it  seems  that  the 
conclusion  is  irresistible  that  the 
testatrix  did  not  intend  to  vest  her 
husband  with  a  fee-simple  estate  in 


her  property,  but  a  life  estate,  and 
it  was  held  in  Cecil  v.  Cecil,  161  Ky. 
422,  170  S.  W.  973,  g,„^„^ 
that  when  a  life  es-  estate  wuh 
tate  has  been  once  ^Tmo^^^ 
expressly      created 
by  a  will,  that  language  thereafter 
used,  which  is  short  of  plain  and 
explicit  terms,  will  not  be  construed 
as  enlarging  that  estate.    Whatever 
may  have  been  the  results  of  the 
attempted  application  of  the  doc- 
trines hereinafter  set  out,  in  certain 
cases,  it  is  well  settled,  in  this  state, 
that    where    prop-   g^^,^, 

eirty    is     devised     to     malnder  after 

one  absolutely,  with  UiTh"owtr  o< 


the  power  of  unlim-  JlSSST^'*"" 
ited  disposition  of 
the  property,  and  by  an  after  clause 
of  a  will  it  is  attempted  to  devise 
over  an  undisposed  of  remainder  of 
the  property,  the  limitation  over  is 
void;  but  where  a  life  estate  only 
is  devised,  and  the  life  tenant  given 
a  power  of  disposition,  a  limitation 
over  of  such  of  the  property  as  may 
remain  undisposed  of  by  the  life 
tenant,  at  his  death,  is  a  valid  lim- 
itation. Clay  V.  Chenault,  108  Ky. 
77,  55  S.  W.  729;  Dulaney  v.  Du- 
laney,  25  Ky.  L.  Rep.  1659,  79  S. 
W.  195;  Becker  v.  Roth,  132  Ky. 
429,  115  S.  W.  761 ;  Nelson  v.  Nel- 
son, 140  Ky.  410,  131  S.  W.  187; 
Ball  V.  Hancock,  82  Ky.  107;  Mit- 
chell V.  Campbell,  94  Ky.  347,  22 
S.  W.  549;  Moore  v.  Webb,  2  B. 
Mon.  282;  Watkins  v.  Watkins,  — 
Ky.  — ,  120  S,  W.  341 ;  Lee  v.  Moore, 
29  Ky.  L.  Rep.  495,  93  S.  W.  911; 
McCullough  V.  Anderson,  90  Ky. 
126,  7  L.R.A.  836,  13  S.  W.  SSB"; 
Pedigo  V.  Botts,  28  Ky.  L.  Rep.  196, 
89  S.  W.  164 ;  Payne  v.  Johnson,  95 
Ky.  175,  24  S.  W.  238, 609 ;  and  many 
others.  Hence,  in  the  instant  case, 
as  a  life  estate  only  is  devised,  al- 
though it  may  be  accompanied  with 
a  power  of  disposition  by  the  life 
tenant,  which  question  will  be  here- 
inafter determined,  the  devise  over 
of  what  may  remain  of  the  prop- 
erty, undisposed  of  at  the  termina- 
tion of  the  life  estate,  is  a  valid 
limitation.    If  the  testatrix  had  in- 
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tended  by  the  will  to  give  her  hus- 
band a  fee-simple  estate  in  the 
property,  she  coold  and  would  have 
naturally  done  so  by  much  fewer 
words,  and  would  have  left  out  all 
reference  to  the  possession  and  en- 
jojrment  of  it  during  his  lifetime, 
and  also  what  should  become  of 
what  should  remain  of  it  after  his 
death.  It  would  have  been  idle  to 
make  a  devise  in  remainder  of  the 
property  when  she  understood  that 
there  did  not  exist  any  remainder, 
and  that  there  would  not  be.  The 
time  in  which  the  husband  is  "to 
have  and  enjoy"  the  pr6perty  is  re- 
stricted by  the  language  of  the  will 
to  the  duration  of  his  natural  life. 

(b)  If  only  a  simple  life  estate 
is  given  the  husband,  the  rights  of 
the  parties  would  be  plain,  as  the 
life  tenant  would  be  entitled  to  the 
use  and  income  of  the  property  only, 
and  the  church,  as 
the  owner  of  the 
remainder  interest, 
would  have  a  vested  estate ;  and,  or- 
dinarily, if  the  life  tenant  is  given 
possession  of  the  property,  he  could 
be  required  to  execute  a  bond  to 
life  tenant-        secure  the  interest 

bond  to  ■eciure       of     the     OWnOrS     of 

remainderman,  the  remainder  inter- 
ests. A  difficult  question  arises 
when  it  is  undertaken  to  determine 
whether  the  life  estate  given  to  C. 
C.  Mize  is  accompanied  with  a  pow- 
er of  disposition,  and,  if  so,  what 
is  the  extent  of  the  power,  and  for 
what  purposes  may  it  be  exercised? 
Where  a  life  estate  is  devised, 
whether  it  is  accompanied  with  a 
power  of  disposition,  and,  if  so,  to 
what  extent,  and  for  what  purposes 
it  may  be  exercised,  is  ascertained 

-will-power  fJ'o™  ^"^^  language 

of  life  tenant      uscd,     the     entire 

— eoaatractlon.         •n         _j     .-i. 

Will,  and  the  evi- 
dent purpose  and  intention  of  the 
testator  as  gathered  from  the  will, 
as  the  intention  of  the  testator  may 
be  ascertained,  relative  to  any  other 
portion  of  a  will.  The  following  ad- 
judications show,  in  the  respective 
instances  dealt  with,  that  the  life 
tenant,  with  a  power  of  disposition, 
may  sell  and  dispose  of  the  estate, 
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preserving  the  proceeds  under  the 
same  tenns  as  the  property  dis- 
posed of,  or  is  restricted,  in  the 
exercise  of  his  power,  to  a  disposal 
of  the  property  for  certain  pur- 
poses, or  is  limited  to  a  disposal  of 
the  property  to  the  necessities  of 
a  comfortable  support  for  himself, 
or  to  only  such  disposition  as  one 
may  make  of  a  simple  life  estate, 
in  accordance  with  Hie  intention  of 
the  testator,  to  be  ascertained  from 
the  entire  will :  Embry  v.  Embry,  31 
Ky.  L.  Rep.  295,  102  S.  W.  239 ;  Mar- 
tin V.  Bamhill,  21  Ky.  L.  Rep.  1666, 
56  S.  W.  160;  Coats  v.  Louisville  & 
N.  R.  Co.  92  Ky.  263,  17  S.  W.  564; 
Kleber  v.  Kleber,  24  Ky.  L.  Rep.  7, 
67  S.  W.  838;  Pedigo  v.  Botts,  28 
Ky.  L.  Rep.  196,  89  S.  W.  164;  Mc- 
Cormick  v.  McCormick,  —  Ky.  — , 
121  S.  W.  450;  Anderson  v.  Hall, 
supra;  Botts  v.  Utley,  12  Ky.  L. 
Rep.  555 ;  Hosman  v.  Willett,  32  Ky. 
L.  Rep.  908,  107  S.  W.  334;  Becker 
V.  Roth,  132  Ky.  433, 115  S.  W.  761 ; 
and  many  others. 

In  the  instant  case,  there  is  no 
express  power  of  disposition  given 
to  the  life  tenant ;  but  such  a  power 
exists,  if  it  is  necessarily  implied 
from  the  terms  of  the  wUl,  and  it 
must  necessarily  be  implied,  if  any 
force  or  meaning  is  to  be  given  to 
the  words  "to  enjoy  during  his  nat- 
ural life  and  at  his  death  should 
there  be  anything  left."  Evident- 
ly the  testatrix,  by  the  use  of  the 
language,  contemplated  a  diminu- 
tion of  tile  property,  and  she  pro- 
vided no  method  for  its  diminution, 
except  by  the  enjoyment  of  it  by 
the  life  tenant.  The  devise  over  of 
what  should  be  left  at  the  death 
of  the  life  tenant  necessarily  means 
that  portion  of  the  property  be- 
queathed which  shall  not  have  been 
disposed  of  at  that  time,  and  not 
having  provided,  in  the  will,  for 
any  disposition  of  it  by  anyone  else, 
it  necessarily  con-  g.„_^onfer. 
fers  by  implication  »»"«  p?«-er  of 
such  a  power  upon  *»••'""»""-• 
the  life  tenant  for  the  purpose  of 
its  enjoyment.  "Necessary  impli- 
cation" relative  to  such  a  matter 
was  defined  by  this  court,  citing 
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Wilkinson  v.  Adam,  1  Ves.  &  B.  466, 
35  Eng.  Reprint,  180,  in  Galloway 
V.  Durham,  118  Ky.  546,  111  Am. 
St.  Rep.  300,  81  -S.  W.  659,  as 
follows:  "'Necessary  implication' 
means,  not  natural  necessity,  but  so 
strong  a  probabil- 
ity of  intention, 
that  an  intention 
contrary  to  that  which  is  imputed 
to  the  testator  cannot  be  supposed." 
The  words  of  a  will  containing 
language  similar  to  that  used  in  the 
will  in  the  instant  case  was  con- 
strued, in  Parks  v.  McCombs,  146 
Ky.  327,  142  S.  W.  401,  to  imply  a 
power  of  disposition  in  the  life  ten- 
ant. That  this  power  is  not  unlim- 
ited is  plain.  There  would  be  no 
wiu-abBointe  reason  for  making 
f"^-'-'"  "'*  a  devise  over  of 
Implication.  the     property    not 

disposed  of  at  the  death  of  the  life 
tenant,  if  the  life  tenant  had  an  un- 
limited power  to  dispose  of  it  at 
such  time  and  upon  such  occasion 
as  he  should  choose.  NeitBer  would 
there  exist  any  reason  for  the  tes- 
tatrix giving  a  life  estate  to  her  hus- 
band at  all ;  but,  if  she  had  intended 
that  he  should  have  an  absolute 
estate  (and  an  unlimited  power  of 
disposal  would  be  the  equivalent), 
she  would  have  so  stated  in  the 
will,  in  place  of  the  terms  she 
did  use  to  describe  his  estate.  She 
was  childless,  and  it  is  easy  to  be 
seen  that  it  was  her  desire  and  in- 
tention to  create  for  her  husband 
the  estate  which  she  thought  would 
be  most  beneficial  to  him,  but  prob- 
ably not  the  estate  which  he  might 
consider  most  beneficial  to  himself. 
She  evidently  contemplated  and  in- 
tended that  the  uses  which  the  hus- 
band would  make  of  the  estate 
would  not  consume  it  all  during  his 
lifetime,  or  else  there  was  no  occa- 
sion for  a  devise  of  the  remainder. 
She  intended  in  the  language  of  the 
will  to  give  it  to  him  to  be  "en- 
joyed" by  him  during  his  lifetime. 
If  anything  remained  above  what 
was  necessary  to  be  consumed  for 
his  reasonable  support  during  his 
life,  she  intended  that  the  church 
should  receive  it  as  the  devisee  in 


remainder.     He  cannot  waste  the 
estate   nor   give   it 
away,    nor   dispose  ^*^Jtf'i'^*7u,or 
of  it,  except  for  his  property- 
own  necessary  use.  ditVel.""* 
That  is  the  mean- 
ing of  the  implied  power  of  dis- 
posal.   He  has  a  right  to  the  entire 
income  from  the  property,  and  may 
encroach    upon    the    principal,    if 
such  an  encroachment  is  necessary 
to   a   reasonable   and   comfortable 
support  for  himself.    He  is  author- 
ized to  make  a  sale  of  the  property, 
or  of  such  part  of  it  as  may  be  nec- 
essary for  the  attainment  of  the 
above  results. 

(c)  Hence  it  is  concluded  that 
the  appellee,  C.  C.  Mize,  has  a  life 
estate  in  the  property,  and  entitled 
to  its  income,  and  that  his  life  es- 
tate is  coupled  with  a  power  to  dis- 
pose of  it,  or  such  part  as  may  be 
reasonably  necessary  to  provide 
him  a  comfortable  maintenance 
during  his  natural  life,  and  that  the 
appellant  has  a  vested  right  to 
whatever  portion  of  the  estate  may 
be  left  undisposed  of  at  the  death  of 
the  life  tenant.  The  contingency  is 
as  to  the  amount  of  the  estate 
which  may  be  then  undisposed  of. 

(d)  The  will  provides  that  the 
life  tenant  is  "to  have  and  enjoy" 
the  property  during  his  natural 
life,  and  provides  that  as  executor 
no  security  shall  be  required  of 
him,  which  the  expression,  "be  per- 
mitted to  qualify  as  such  executor 
without  bond,"  evidently  means. 
Where,  from  the  entire  will,  it  is 
apparent  that  the  intention  of  a 
testator  is  that  the  life  tenant  shall 
have  the  possession  and  use  of  the 
property,  and  no  disposition  to 
waste    or    destroy  g^„,^ 

the    property,    or   to    requtreme»t 

make  use  of  it  oth-  »'^»»*- 
er  than  as  authorized  by  the  will, 
is  shown,  a  bond  for  the  security  of 
the  remainderman  will  not  be  re- 
quired. Hill  v.  Harding,  92  Ky.  76, 
17  S.  W.  199,  437;  Cecil  v.  Cecil, 
161  Ky.  423, 170  S.  W.  973. 

Although,  under  the  above  rule, 
the  life  tenant  may  not  be  required 
to  execute  bond  before  being  per- 
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mitted  the  possession  of  the  prop- 
erty bequeathed  to  him  for  life,  such 
condition  will  not  excuse  appellee 

from  reporting  the 
«;"^»nr.  property,        which 

came  to  his  hands, 
and  making  settlements  with  the 
proper  authorities,  which  will  show 
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the  receipts  and  disbursements,  and 
any  disposition  of  the  property,  as 
is  incumbent  upon  any  other  trus- 
tee. 

For  the  above  reasons,  the  judg- 
ment is  reversed,  and  cause  re- 
manded for  proceedings  consistent 
with  this  opinion. 


ANNOTATION. 
Rit^ta  and  duties  of  life  tenant  with  power  to  anticqiate  or  enjoy  principal. 


I.  Life  estate  with  general  power  of  an- 
ticipation: 

a.  General  rule,  1243. 

b.  Illustrations,  1244. 

IT.  Life  estate  with  power  of  anticipation 
for  support  and  maintenance: 
a.  Purpose  for  which  principal  may 
be  anticipated: 

1.  General  rule,  1248. 

2.  Particular  rights  and  uses; 

(a)  Personal  use,  1260. 

(b)  Sale: 

(1)  Express  power 

to  sell,  1258. 

(2)  Implied    power 

to  sell,  1268. 

(c)  Mortgage,  1273. 

(d)  Lease,  1276. 

(e)  Gift,  1276. 

(f)  Devise,- 1281. 

(g)  Waste,  1285. 

/.  I4fe  estate  with  general  power  of 
anticipation. 

a.  Oeneral  rule. 

While  the  power  of  anticipation  or 
enjoyment  of  the  principal  of  an  es- 
tate sriven  to  a  life  tenant  is  generally 
conditioned  on  a  necessity  for  hia 
comfortable  support  and  maintenance, 
in  some  instances  the  grant  of  the 
•  power  is  coupled  with  an  expression 
giving  a  broader  power  of  disposition. 
It  is  held  in  these  cases  that  the  life 
tenant  is  given  an  absolute  and  un- 
limited power  of  disposition,  and  may 
dispose  of  the  property  as  he  pleases, 
80  long  as  he  acts  in  good  faith,  and 
does  not  waste  or  squander  the  prop- 
erty for  the  purpose  of  preventing  the 
remainder  of  the  estate  from  going 
to  the  remaindermen. 

Illinois. — ^Bevans  v.  Murray  (1911) 
261  111.  603,  96  N.  E.  646. 


n. — continued. 

b.  Necessity  and  extent  of  anticipa- 
,  tion : 

1.  Discretion  of  life  tenant  aa 

unlimited : 

(a)  Rule  stated,  1286. 

(b)  Illustrations,  1288. 

2.  Limitations  on  discretion  of 

life  tenant,  1292. 
III.  Life    estate    with    bequest    over    of 
"what  remains,"  or  equivalent 
phrase: 

a.  General  rule,  1297. 

b.  Particular  rights  and  uses: 

1.  Personal  use,  1299. 

2.  Sale: 

(a)  Express  power  to  sell, 

1304. 

(b)  Implied  power  to  sell, 

1310. 

3.  Mortgage,   1316. 

4.  Gift,  1316. 

5.  Devise,  1319. 

6.  Waste,  1326. 

Indiana.  —  Downie  v.  Buennagel 
(1884)  94  Ind.  228. 

Massachusetts. — Kent  v.  Morrison 
(1891)  153  Mass.  137, 10  L.R.A.  756,  25 
Am.  St.  Rep.  616,  26  N.  E.  427;  Dana 
v.  Dana  (1904)  185  Mass.  156,  70  N. 
E.  49;  Goodrich  v.  Henderson  (1915) 
221  Mass.  234,  108  N.  E.  1062. 

Mississippi. — Andrews  v.  BrumAeld 
(1856)  32  Miss.  107. 

New  Hampshire.  —  Shapleigh  v. 
Shapleigh  (1899)  69  N.  H.  577,  44  Atl. 
107 ;  Weston  v.  Second  Orthodox  Cong. 
Soc.  (1915)  77  N.  H.  576,  95  Atl.  146. 

New  York.— Re  Ithaca  Trust  Co. 
(1917)  220  N.  Y.  437, 116  N.  E.  102,  re- 
versing (1916)  176  App.  Div.  40,  162 
N.  Y.  Supp.  355;  Re  French  (1888)  6 
Dem.  108,  13  N.  Y.  S.  R.  759,  aflSrmed 
in  (1889)  62  Hun,  303,  5  N.  Y.  Supp. 
249. 
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Wisconsin. — Auer  v.  Brown  (1904) 
121  Wis.  115,  98  N.  W.  966. 

See  also  the  following  cases  set  out 
at  length  infra.  III.  b :  Smith  v.  Court- 
ney (1905)  27  Ky.  L.  Rep.  642,  85  S. 
W.  1101  (III.  b,  1);  Flanagan  v. 
Flanagan  (1880)  8  Abb.  N.  C.  (N.  Y.) 
413  (III.  b,  5);  Greyston  v.  Clark 
(1886)  41  Hun  (N.  Y.)  125  (lU.  b,  1, 
5);  Re  Davey  (1910)  17  Ont.  Week. 
Rep.  1034  (III.  b,  1,  6). 

ft.  IUu»tration». 
In  Bevans  v.  Murray  (1911)  251  IlL 
608,  96  N.  E.  546,  the  will  under  con- 
sideration gave  all  the  estate  of  the 
testatrix  to  her  husband,  "to  be  by 
him  used  and  disposed  of  during  his 
natural  life  precisely  the  same  as  I 
might  do  were  I  living,  hereby  giving 
to  my  said  husband  full  power  to 
sell,  exchange,  mortgage,  invest  and 
reinvest  the  same  in  the  same  man- 
ner as  I  might  do  if  living,  and  to  use 
so  much  of  the  income  and  principal 
thereof  as  he  may  desire,"  with  re- 
mainder over  of  any  of  the  estate  un- 
disposed of  by  the  husband  at  the 
time  of  his  decease.  It  was  held  that 
the  authority  to  use  so  much  of  the 
income  and  principal  as  he  might  de- 
sire vested  in  the  husband  a  large 
discretionary  power  as  to-  the  pur- 
poses for  which  he  could  use  the  pro- 
ceeds of  any  sale  of  real  estate.  Un- 
der this  authority,  the  court  held  he 
.had  the  right,  in  addition  to  provid- 
ing for  his  necessary  support  and 
maintenance,  to  provide  means  for 
his  own  pleasure  and  enjoyment,  and, 
if  he  saw  fit,  to  employ  someone  to 
relieve  him  of  the  management  of  the 
estate  so  devised.  But  the  court  held 
that  the  provisions  were  clearly  made 
for  his  own  personal  benefit  and  ad- 
vantage, and  did  not  authorize  him  to 
give  away  any  part  of  the  property 
or  change  the  residuary  legatees,  and 
hence  held  invalid  a  deed  which  pur- 
ported so  to  do.  The  court,  however, 
upheld  the  validity  of  a  deed  whereby 
the  husband  conveyed  an  undivided 
one-third  interest  to  another  in  con- 
sideration of  services  to  be  rendered, 
money  advanced  to  the  husband  by, 
and  debts  assumed  by,  the  grantee. 

In  Goodrich  v.  Henderson  (1915) 
221  Mass.  234,  108  N.  E.  1062,  it  ap- 


.  peared  that  a  testatrix  provided  for 
the  payment,  from  the  income  of  the 
balance  of  her  estate,  of  $25  a  month 
to  her  two  aunts  jointly,  during  their 
natural  lives,  or  to  the  survivor  of 
them,  and  then  gave  the  residue  of 
her  estate  to  her  husband,  for  his  life, 
empowering  him  to  use  Ihe  principal 
of  the  estate  for  any  purpose  which 
he  might  deem  expedient.  On  his 
death,  so  much  as  might  remain  of 
the  residue  was  to  be  divided  equally 
among  the  testatrix's  children.  It  was 
held  that  the  husband  was  entitled 
under  the  will  to  the  income  of  the 
residue  of  the  property  during  his 
life,  with  a  power  of  spending  and 
consuming  the  principal,  subject  to 
the  charge,  amounting  to  $300  a  year, 
in  favor  of  the  two  aunts  of  the  tes- 
tatrix, until  the  death  of  the  survivor 
of  them.  Until  the  death  of  both 
aunts,  it  was  held,  the  husband  could 
not  exercise  his  power  of  spending 
and  consuming  the  principal  so  that 
the  remaining  princi}>al  would  not 
produce  $300  a  year;  but,  subject  to 
that,  he  had  the  right  during  his  life- 
time to  spend  and  consume  the  prin- 
cipal for  any  purpose  which  he  in 
good  faith  might  deem  expedient. 

In  Kent  v.  Morrison  (1891)  153 
Mass.  137,  10  L.R.A.  756,  25  Am.  St. 
Rep.  616,  26  N.  £.  427,  it  appeared 
that  a  widow  was  given  a  life  es- 
tate in  her  husband's  property,  with 
power  "to  sell  and  convey  the  same 
by  deed  (part  or  all  of  it),  and  the 
proceeds  thereof  are  to  be  used  for 
her  comfort,  and  otherwise  as  she 
may  think  proper."  It  was  held 
that  this  was  a  power  to  sell  for 
any  purpose,  and  to  use  the  proceeds 
in  any  manner  the  devisee  might 
think  proper.  The  court  held  that  the 
power  given  was  as  ample  as  that  of 
an  owner,  save  that  it  must  be  execut- 
ed by  a  deed,  and  that  under  it,  the 
devisee  might  sell  all  or  any  part  of 
the  real  property  and  make  the  pro- 
ceeds her  own,  whether  necessary  for 
her  support  or  not.  The  court  also 
held  that,  being  an  absolute  and  un- 
restricted power  to  sell  for  the  benefit, 
and  in  the  discretion,  of  the  devisee, 
it  included  a  power  to  mortgage. 

In  Dana  v.  Dana  (1904)  185  Mass. 
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166,  70  N.  E.  49,  the  will  under  con- 
struction gave  the  testator's  wife  all 
the  residue  of  his  estate,  not  only  to 
have  and  to  hold,  but  to  enjoy,  during 
her  life.  She  also,  at  her  pleasure, 
might  change  the  body  of  the  estate 
80  devised  to  her,  into  any  form  of 
investment  that  she  deemed  beneficial, 
and  "sell  and  dispose  of  any  or  all 
of  it,  at  her  pleasure  and  discretion," 
as  she  thought  necessary  "for  her 
own  comfort  and  happiness,  without 
accountability  to  any  person  whatso- 
ever." In  a  later  clause  of  the  will, 
he  devised  and  bequeathed  "the  re- 
version and  residue  of  my  said  estate, 
if  any,"  to  certain  specifically  named 
relatives.  It  was  held  that  the  testa- 
tor gave  his  wife,  during  her  life- 
time, as  absolute  and  ample  a  power  to 
dispose  of  the  estate  devised  as  would 
be  possessed  by  an  owner  in  fee;  and 
hence  that  she  migl^t  use  part  of  the 
principal  for  charitable  purposes. 

In  Auer  v.  Brown  (1904)  121  Wis. 
116,  98  N.  W.  966,  it  appeared  that  a 
testator  devised  all  his  property  to  his 
wife,  as  follows:  "For  her  life,  with- 
out impeachment  for  waste,  and 
without  being  in  any  way  liable  to 
account  to  any  person  or  persons  for 
said  property  or  its  use  or  the  pro- 
ceeds thereof.  And  I  do  also  devise 
and  give  to  my  said  wife  full  power 
and  authority  to  grant,  bargain,  sell, 
transfer,  exchange,  barter,  mortgage, 
or  convey  any  or  all  of  the  said  estate 
in  fee  simple  and  absolutely  if  she 
shall  desire  or  choose  so  to  do;  also 
to  convert  any  of  said  real  estate  into 
personal  property,  or  any  of  said  per- 
sonal property  into  real  estate,  and 
80  long  as  she  lives  she  shall  have 
and  I  do  hereby  give  to  her  the  full 
power  and  right  to  use  all  or  any  of 
said  estate  as  she  may  desire,  even  if 
in  so  doing  she  shall  use  and  exhaust 
the  whole.  She  may  not  only  use  the 
same  as  she  may  need,  but  she  may, 
during  her  life  and  subject  only  to 
lier  own  discretion  (in  which  I  have 
all  confidence) ,  donate  the  same  or  its 
proceeds,  or  any  part  or  portion  there- 
of, to  any  person,  persons  or  objects 
of  her  choice  exactly  the  same  as  if 
and  to  the  same  extent  as  if  she  was 
the  absolute  owner  in  fee  or  abso- 


lutely." He  disposed  of  any  property 
that  might  remain  at  his  wife's  death, 
and  then  added :  "Fifth.  It  is  the  true 
intent  and  meaning  of  the  devise  and 
bequest  herein  to  my  wife  to  give  to 
her  not  only  a  technical  life  estate  in 
said  property,  but  also  the  right  to 
exhaust  the  whole  thereof  if  she 
choose  so  to  do,  trusting  to  her  dis- 
cretion, and  to  that  end  I  do  herein 
authorize  and  empower  her  to  sell  and 
°  convey  absolutely  in  fee  simple  any 
or  all  of  said  property  which  I  may 
die  seised  or  possessed  of,  and  to  mort- 
gage, transfer,  or  exchange  the  same 
as  hereinbefore  specified  in  subdivi- 
sion two  of  this  will,  she  being  re- 
sponsible to  no  one  for  any  action 
she  may  take  in  the  premises."  It 
was  held  that  an  absolute  power  of 
disposition  was  conferred  on  the  wife 
as  life  tenant,  and  that  her  convey- 
ance of  the  property  by  a  warranty 
deed  carried  the  fee. 

In  Shapleigh  v.  Shapleigh  (1899)  69 
N.  H.  577,  44  Atl.  107,  the  will  con- 
strued bequeathed  the  residue  of  the 
testator's  estate  to  his  mother  as  fol- 
lows: "All  the  rest,  residue,  and  re- 
mainder of  my  estate,  real,  personal, 
and  mixed,  wherever  found  and  how- 
ever situate,  I  give,  bequeath,  and  de- 
vise to  my  mother,  Sarah  A.  Shapleigh, 
for  and  during  her  natural  life,  if  she 
shall  survive  me,  with  the  right  and 
power  to  dispose  of  all  and  every  por- 
tion thereof  in  her  lifetime,  if  she 
shall  find  the  same  necessary  to  her 
comfortable  support  and  maintenance, 
or  shall  desire  so  to  do ;  hereby  grant- 
ing to  the  said  Sarah  A.  Shapleigh  the 
right  to  sell  and  convey,  by  absolute 
deed,  any  and  all  of  my  said  estate, 
without  license  or  orders  from  the 
probate  court,  and  the  right  to  man- 
age the'  same  as  if  this  gift  were  en- 
tirely absolute,  and  the  right  to  spend 
the  whole  income  of  the  same  and  the 
principal,  if  she  finds  it  necessary  to 
do  so  for  her  comfort,  or  desires  so 
to  do.  My  will  and  wish  being  that 
she  shall  fully  use,  have,  and  enjoy 
said  estate  as  if  it  were  her  own  abso- 
lutely during  her  lifetime."  All  of  his 
estate  remaining  at  the  decease  of  his 
mother,  whether  of  principal  or  of  ac- 
crued income,  in  whatever  form  the 


Digitized  by 


Google 


1246 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.Rg 


same  might  be,  was  bequeathed  to  a 
brother.  The  court  said:  "The  ques- 
tion to  be  answered  relates  princi- 
pally to  the  extent  of  the  plaintiff's 
power  to  use  the  property  devised.  Is 
this  power  limited  to  providing  for  her 
reasonable  necessities,  or  may  it  be 
exercised  to  gratify  her  desires?  .This 
question  is  answered  by  the  express 
grant  of  the  right  to  spend  the  whole 
income  of  the  same  [residue]  and  the 
principal,  if  she  finds  it  necessary  to 
do  so  for  her  comfort,  or  desires  so 
to  do.'  Besides  this  provision,  there 
are  other  provisions  that  tend  very 
strongly  to  show  the  same  intention. 
As  has  been  seen  from  the  foregoing 
analysis,  there  is  a  prior  provision 
expressing  this  intent,  but  with  less 
certainty.  The  testator's  final  expres- 
sion of  his  'will  and  wish'  that  the 
plaintiff  'shall  fully  use,  have,  and 
enjoy  said  estate  as  if  it  were  her  own 
absolutely  during  her  lifetime'  is  un- 
ambiguous and  emphatic  to  the  same 
effect.  The  words,  'during  her  life- 
time,' were  evidently  intended  to  limit 
the  duration  of  her  enjojrment  of  the 
estate  and  powers.  They  may  be  trans- 
posed without  affecting  the  sense,  so 
that  the  sentence  will  read :  'My  will 
and  wish  being  that  she  shall  fully 
use,  have,  and  enjoy  said  estate  dur- 
ing her  lifetime  as  if  it  were  her  own 
absolutely.'  The  bequest  to  Olivet 
College,  in  the  ninth  clause  of  the 
will,  was  made  subject  to  a  cotadition 
placed  in  the  control  of  the  plaintiff. 
If,  in  her  judgment,  the  condition  of 
the  testator's  estate  did  not  warrant 
the  bequest,  it  was  to  be  void.  The 
devise  over  after  the  termination  of 
the  life  estate  was  not  of  the  same 
property  that  was  given  to  the  plain- 
tiff for  life,  but  only  of  what  re- 
mained of  that  property  at  her  de- 
cease, 'whether  of  principal  or  of  ac- 
crued income,  in  whatever  form  the 
same  may  be.'  ,  .  .  There  is  no  con- 
flict in  the  evidence.  It  all  tends  to 
prove  an  intent  that  the  plaintiff 
should  have  power  to  use  the  property 
during  life  as  she  desired,  or  'as  if 
it  were  her  own  absolutely.'  If  she 
desires  to  live  in  a  more  expensive 
style  than  she  has  lived  in  the  past, 
or  to  travel,  or  to  make  charitable 


gifts,  or  to  do  any  other  thing  within 
the  bounds  of  good  faith,  she  has 
power  to  use  for  the  purpose  the  prop- 
erty bequeathed  to  her.  Of  course 
she  must  act  in  these  matters  in  good 
faith,  and  not  squander  the  estate  for 
the  mere  purpose  of  preventing  it  from 
going  to  the  remainderman.  The  pow- 
er is  not  sufficiently  extensive  to  al- 
low her  to  dispose  of  the  property  by 
will.  It  is  only  to  be  exercised  dur- 
ing the  active  enjoyment  of  the  life 
estate  and  in  aid  of  that  enjoyment." 

In  Weston  v.  Second  Orthodox 
Cong.  Soc.  (1915)  77  N.  H.  576,  95 
Ati.  146,  it  appeared  that  a  testatrix 
gave  the  residue  of  her  estate  to  her 
husband,  to  have  and  to  hold  during 
his  natural  life,  or  to  dispose  of  for 
his  support  or  benefit,  or  for  the  in- 
terest of  the  estate,  as  he  might  deem 
necessary.  It  was  held  that  the  gen- 
eral purport  of  the  will  was  to  place 
all  the  wife's  property  under  the  con- 
trol of  the  husband,  to  do  as  he 
deemed  necessary,  without  control  or 
restriction;  in  other  words,  his  pow- 
er of  disposition  was  not.  limited  to 
his  support,  but  was  capable  of  ex- 
ercise whenever  he  deemed  it  neces- 
sary for  his  benefit. 

In  Fitts  V.  Free  Baptist  Soc.  (1910) 
75  N.  H.  608,  77  Atl.  484,  the  will 
therein  construed  gave  the  testatrix's 
husband  the  residue  of  her  estate,  in. 
trust,  to  use  for  himself  or  for  benevo- 
lent purposes,  according  to  the  wishes^ 
of  her  father,  as  expressed  in  his  will,, 
with  the  right  to  sell  and  convey  the 
whole  property,  ^nd  to  use  and  ex- 
pend so  much  of  it  as  might  be  neces- 
sary for  his  comfort  and  convenience. 
It  was  held  that  the  husband  took  the 
property  in  trust,  with  power  to  sell 
and  convey  the  same  and  to  use  the 
proceeds  for  himself  if  his  comfort 
or  convenience  required,  or  for  be- 
nevolent purposes,  if  he  so  desired, 
during  his  lifetime,  with  power  to  dis- 
pose by  will  of  what  remained. 

In  Re  French  (1888)  6  Dem.  108, 
13  N.  Y.  S.  R.  759,  it  appeared  that  by 
her  will  a  testatrix  gave  all  her  per- 
sonal property  to  her  husband,  and 
then  added :  "And  wish  my  said  hus- 
band to  do  with  said  property  as  he 
shall  think  best  during  his  life,  with- 
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out  any  let  or  hindrance  from  any 
source  whatever."  By  the  next  pro- 
vision, she  bequeathed  to  her  daugh- 
ter $8,000,  to  be  paid  out  of  her  real 
and  personal  estate,  at  and  after  the 
death  of  her  husband,  provided  there 
was  that  amount  remaining.  In  the 
next  provision,  she  stated:  "I  wish  it 
to  be  distinctly  understood  that  my 
said  husband  may  use  so  much  of  my 
real  and  personal  estate  as  he  may 
wish  to  during  his  lifetime,  and,  at 
his  death,  if  there  be  the  sum  of  $8,- 
000  remaining  in  his  hands,  that  that 
amount  be  paid  to  my  daughter  [nam- 
ing her],  .  .  .  and  if  there  be  not 
the  sum  of  $8,000  in  his  hands,  then 
and  in  that  case  it  is  my  wish  that 
my  said  daughter  have  and  receive 
whatever  then  remains  in  my  said  hus- 
band's hands,  to  do  with  as  she  shall 
think  best."  It  was  held  that  while 
the  disposition  of  the  estate  by  the 
husband  was  limited  to  his  lifetime, 
during  that  period  he  had  the  right 
to  use  and  dispose  of  the  whole  es- 
tate; and  this  right  was  not  limited 
to  his  maintenance  and  support,  but 
he  might  provide  himself  with  the 
comforts  and  luxuries  of  life, — ^with 
anything  that  would  gratify  his  appe- 
tites or  his  tastes;  and  if,  after  all 
his  wants  had  been  supplied  and  his 
tastes  gratified,  any  remained  unex- 
pended, that  remainder  he  could  not 
dispose  of  by  will.  In  a£9rming  the 
decree  ii\  (1889)  52  Hun,  303.  5  N. 
Y.  Supp.  249,  it  was  said  that  the 
adjudication  made  by  the  court  below 
was  with  respect  to  the  personal  prop- 
erty only. 

In  the  case  of  Re  Ithaca  Trust  Co. 
(1917)  220  N.  Y.  437,  116  N.  E.  102, 
reversing  (1916)  176  App.  Div.  40, 
162  N.  Y.  Supp.  355,  it  appeared  that 
a  testator's  will  gave  all  his  property 
to  his  wife  and  mother,  to  be  divided 
equally  between  them.  A  codicil  to 
the  will  made  by  him  later  provided: 
"I  hereby  will  and  direct  that  the  one 
half  (i)  of  my  estate  which  in  said 
will  I  gave  to  my  mother,  Harriet 
Simpson,  shall  be  hers  absolutely  to 
use  up,  spend  or  give  away,  in  any  way 
she  sees  fit,  but  I  will  and  direct,  in 
the  event  there  is  any  of  the  property 
hereby  willed  to  her  left  and  undis- 


posed of  by  her  at  the  time  of  her 
death,  that  sum  or  amount  of  prop- 
erty tiius  willed  to  her  shall  belong 
to  my  said  wife,  Mary  A.  Simpson, 
providing  she  shall  be  living  at  that 
time,  and,  as  thus  modified,  I  hereby 
confirm  my  said  will  in  all  respects." 
It  was  held  that  the  mother  took  a 
life  estate  with  power  to  use,  spend, 
or  give  away  the  principal  in  her  life- 
time, but  without  power  of  disposition 
by  will. 

In  Warren  v.  Ingram  (1910)  96 
Miss.  438,  51  So.  888,  Ann.  Cas..l912B, 
422,  wherein  it  appeared  that  a  tes- 
tator gave  his  wife  all  his  property, 
to  have  and  to  hold  during  his  life, 
and  to  do  with  the  same  as,  in  her 
judgment,  she  might  deem  best,-it  was 
held  that  the  wife  took  a  life  estate, 
with  the  power  at  her  discretion  to 
convey  the  fee  in  the  land  devised. ' 

In  Andrews  v.  Brumfield  (1866) 
82  Miss.  107,  it  appeared  that  a  be- 
quest of  property  to  the  testator's 
wife  was,  in  the  first  clauses  of  the 
will,  limited  to  her,  expressly,  for  the 
term  of  her  natural  life.  By  a  later 
clause  he  declared  it  his  will  that  the 
property  bequeathed  her  by  the  for- 
mer clauses  should  be  delivered  into 
her  possession  as  soon  after  his  death 
as  possible,  that  she  might  have  full 
control  of  the  same,  and  be  empow- 
ered to  dispose  of  the  same  «s  she 
might  think  proper.  It  was  held  that 
the  will  showed,  first,  that  the  prop- 
erty was  given  for  life;  and,  second, 
that  the  legatee  should  possess  the 
power  to  sell,  give,  or  transfer  to 
whomsoever  she  might  elect. 

In  Downie  v.  Buennagel  (1884)  94 
Ind.  228,  it  appeared  that  a  testator 
devised  to  his  mother  a  life  estate  in 
all  his  property,  "with  full  power  to 
sell  the  same,  or  any  part  thereof, 
and  appropriate  the  proceeds  to  her 
own  use,"  it  being  his  will  that  she 
should  enjoy  the  same  as  though  it 
were  devised  to  her  in  fee.  It  was 
held  that  a  conveyance  by  the  life  ten- 
ant by  a  deed  of  general  warranty 
was  an  execution  of  the  absolute  and 
unlimited  power  of  disposition  con- 
ferred on  her.' 

In  Gibony  v.  Hutcheson  (1899)  20 
Tex.  Civ.  App.  581,  50  S.  W.  648,  un- 
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der  a  will  sivinjr  all  the  testator's 
property  to  his  wife,  she  to  control 
and  manage  the  same  during  her  life 
as  to  her  seemed  best,  and  empower- 
ing her  to  buy,  sell,  and  manage  as  to 
her  judgment  should  seem  best,  it 
was  held  that  the  widow  took  an  ab- 
solute life  estate  in  her  husband's 
property,  with  power  to  manage, -sell, 
and  dispose  of  the  fee  for  her  own 
benefit,  but  that  she  did  not  have, 
under  this  power,  the  right  to  make 
a  fraudulent  disposition  of  the  prop- 
erty for  the  purpose  of  defeating  the 
rights  of  the  residuary  legatees  and 
devisees. 

H.  Life  estate  with,  phtcer  of  antietpation 
for  support  and  tnaintenance. 

a.  Purpose  for  which  principal  may  be 
anticipated. 

1,  Oeneml  rule. 

Where  a  will  gives  a  life  interest 
by  its  express  terms,  with  the  power 
of  disposing  of  part  or  all  of  the 
property  for  the  particular  purpose 
of  the  support  and  maintenance  of  the 
life  tenant,  with  a  valid  gift  over  to 
others,  which  may  be  disappointed  by 
the  exercise  of  his  power  by  the  life 
tenant  and  the  application  of  the 
principal  to  the  purposes  indicated, 
the  life  tenant  lias  a  right  to  the  en- 
tire income  of  the  property,  or  of  so 
much  thereof  as  is  devised  to  him,  de- 
pending on  the  context  of  the  particu- 
lar will,  and  is  entitled  to  encroach  on 
any  or  all  of  the  principal  of  the  es- 
tate, or  the  proceeds  of  a  sale  of  the 
whole  or  any  part  thereof,  if  such  en- 
croachment is  necessary  for  the  pur- 
pose of  obtaining  a  comfortable  sup- 
port and  maintenance  for  himself,  and 
is  made  in  good  faith,  and  not  for 
the  purpose  of  defrauding  the  re- 
maindermen. He  cannot,  however, 
use  the  corpus  for  another  purpose, 
nor  give  it  away,  nor  waste  it;  nor 
can  he  devise  it,  either  by  will  or  by 
a  deed  operating  as  a  testenientary 
disposition. 

Alabama.— Cain  v.  Cain  (1899)  127 
Ala.  440,  29  So.  846. 

California. — Hardy  v.  Mayhew,  168 
Cal.  95,  139  Am.  St.  Rep.  73,  110  Pac. 
113;  Luscomb  v.  Fintzelberg  (1912) 
162  Cal.  433,  123  Pac.  247. 


Delaware. — Newlin  v.  Phillips 
(1905)  —  Del.  Ch.  — ,  60  Atl.  1068. 

Georgia. — Stark  v.  Chambers  (1913) 
140  Ga.  601,  79  S.  E.  635. 

Illinois. — ^Henderson  v.  Blackburn 
(1882)  104  111.  227,  44  Am.  Rep.  780; 
Griffin  v.  Griffin  (1892)  141  111.  373, 
31  N.  E.  131;  Lehnard  v.  Specht 
(1899)  180  111.  208,  54  N.  E.  315; 
Fleming  v.  Mills  (1899)  182  111.  464, 
55  N.  E.  873;  Barr  v.  Gardner  (1913) 
259  111.  256,  102  N.  E.  287;  Burke  v. 
Burke  (1913)  259  111.  262,  102  N.  E. 
293. 

Indiana.— South  v.  South  (1883)  91 
Ind.  221,  46  Am.  Rep.  591;  John  v. 
Bradbury  (1884)  97  Ind.  263;  Rowley 
V.  Sanns  (1895)  141  Ind.  179,  40  N. 
E,  674;  Rinkenberger  v.  Meyer  (1900) 
155  Ind.  152,  56  N.  E.  913.  See  also 
Anderegg  v.  Ross  (1859)  13  Ind.  413. 

Iowa.— Re  Proctor  (1895)  96  Iowa, 
172,  63  N.  W.  670;  Baldwin  v.  Mor- 
ford  (1902)  117  Iowa,  72,  90  N.  W. 
487;  Rowe  v.  Rowe  (1903)  120  Iowa, 
17,  94  N.  W.  258;  Hamilton  v.  Hamil- 
ton (1910)  149  Iowa,  321,  128  N.  W. 
380  (see,  however,  a  former  opinion 
in  this  case,  reported  in  (1908)  140 
Iowa,  282,  115  N.  W.  1012,  118  N.  W. 
375) ;  Southwick  v.  Southwick  (1918) 
—  Iowa,  — ,  168  N.  W.  807. 

Kentucky. — Scott  v.  Scott  (1867)  2 
Bush,  147;  Paxton  v.  Bond  (1891)  12 
Ky.  L.  Rep.  949,  15  S.  W.  875;  Hosman 
v.'Willett  (1908)  32  Ky.  L.  Rep.  906, 
107  S.  W.  334;  Watkins  v.  Watkins 
(1909)  —  Ky.  — ,  120  S.  W.  341. 

Maine.— Hall  v.  Preble  (1876)  68 
Me.  100;  Hall  v.  Otis  (1880)  71  Me. 
326;  Nash  v.  Simpson  (1886)  78  Me. 
142,  3  Atl.  53;  Pierce  v.  Stidworthy 
(1887)  79  Me.  234,  9  Atl.  617,  judg- 
ment modified  in  (1888)  81  Me.  50, 
16  Atl.  333;  Richardson  v.  Richard- 
son (1888)  80  Me.  585,  16  Atl.  260; 
Merrill  v.  Hayden  (1893)  86  Me.  133. 
29  Atl.  949;  Hateh  v.  Caine  (1894) 
86  Me.  282,  29  Atl.  1076;  Small  v. 
Thompson  (1899)  92  Me.  539,  43  Atl. 
509;  Haseltine  v.  Shepherd  (1904)  99 
Me.  495,  59  Atl.  1025 ;  Richards  v.  Mor- 
rison (1906)  101  Me.  424,  64  Atl.  768. 

Maryland.— Benesch  v.  Clark  (1878) 
49  Md.  497;  Mills  v.  Bailey  (1898)  88 
Md.  320,  41  Atl.  780;  Roberts  v.  Rob- 
erts   (1906)    102   Md.    131.   1   LJCA. 
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^N-S.)  782,  111  Am.  St  Rep.  844,  62 
Atl.  161,  6  Ann.  Gas.  805;  Davison  v. 
■Safe  Deposit  &  T.  Co.  (1906)  103  Md. 
479,  63  Atl.  1044. 

Massachusetts. — ^Dodge  t.  Moore 
(1868)  100  Mass.  885;  Hoxle  v.  Fin- 
Jiey  (1888)  147  Mass.  616,  18  N.  E. 
698;  Stocker  v.  Foster  (1901)  178 
Mass.  591,  60  N.  E.  407;  Champn«7 
T.  Bradford  (1907)  196  Mass.  259,  81 
H.  E.  993;  Allen  t.  Hunt  (1913)  218 
Mass.  276,  100  N.  E.  552;  Kemp  t. 
J^emp  (1916)  223  Mass.  32,  111  N.  E. 
«73;  GriflSn  v.  Kitchen  (1917)  226 
Mass.  331,  114  N.  E.  431;  Sparhawk 
T.  Goldthwaite  (1917)  225  Mass.  414, 
114  N.  E.  718;  Homans  v.  Foster 
<1919)  —  Mass.  — ,  121  N.  E.  417. 

Michigan.— Glover  v.  Reid  (1890) 
^0  Mich.  228,  46  N.  W.  91;  McCarty 
V.  Fish  (1891)  87  Mich.  48,  49  N.  W. 
613;  Farlin  v.  Sanborn  (1910)  161 
Mich.  615,  176  Am.  St.  Rep.  525,  126 
N.  W.  634;  Walsh  v.  Backus  (1914) 
183  Mich.  627,  149  N.  W.  1022;  Drier 
V.  Gracey  (1918)  —  Mich.  — ,  169  N. 
W.  836;  Woolfitt  v.  Preston  (1918)  — 
Mich.  — ,  169  N.  W.  838. 

Missouri. — ^Dougherty  v.  Dougherty 
<1907)  204  Mo.  228,  102  S.  W.  1099; 
GrifBn  v.  Nicholas  (1909)  224  Mo.  275, 
128  S.  W.  1063;  Trigg  v.  Trigg  (1917) 

—  Mo.  — ,  192  S.  W.  1011. 

—  New  Hampshire. — ^Tilton  v.  Tilton 
(1900)    70  N.  H.  326.  47  Atl.  266; 

Barker  v.  Clark  (1903)  72  N.  H.  834, 
S6  Atl.  747;  Gage  v.  O'Neill   (1918) 

—  N.  H.  — ,  103  Atl.  262. 

New  York.— Bell  v.  Warn    (1876) 

4  Hun,  406;  Thomas  v.  Pardee  (1877) 

12  Hun,  161;  Re  Grant  (1891)  61  Hun, 

€24,  40  N.  Y.  S.  R.  944,  16  N.  Y.  Supp. 

716,  followed  in  (1895)  86  Hun,  617, 

66  N.  Y.  S.  R.  822,  33  N.  Y  Supp.  193; 

Terry  v.  Wiggins  (1872)  47  N.  Y.  612, 

affirming  (1869)  2  Lans.  272;  Smith 

V.  Van  Ostrand  (1876)  64  N.  Y.  278. 

reversing  (1873)  3  Hun,  450,  6  Thomp. 

A  C.  664;  Rose  v.  Hatch  (1891)   125 

N.  Y.  427,  26  N.  E.  467,  afOrming 

(1890)   66  Hun,  457.  8  N.  Y.  Supp. 

720;  Swarthout  v.  Ranier  (1894)  143 

N.  Y.   499.  38  N.  E.  726.  affirming 

(1893)  67  Hun,  241.  22  N.  Y.  Supp. 

198;   Simmons  v.  Taylor   (1897)    19 

App.  Div.  499,  46  N.  Y.  Supp.  730;  Re 

Sunt  (1903)  84  App.  Div.  169,  82  N. 
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Y.  Supp.  638,  affirmed  in  179  N.  Y. 
670,  72  N.  E.  1143;  Hasbrouck  v. 
Knoblauch  (1909)  130  App.  Div.  378, 
114  N.  Y.  Supp.  949,  modifying  judg- 
ment and  affirming  point  under  dis- 
cussion in  (1908)  69  Misc.  99,  112 
N.  Y.  Supp.  159;  Re  Briggs  (1917) 
180  App.  Div.  752, 168  N.  Y.  Supp.  697. 
modifying  (1917)  101  Misc.  191,  167 
N.  Y.  Supp.  632;  Peck  v.  Smith  (1918) 
183  App.  Div.  886.  170  N.  Y.  Supp. 
600;  Blauvelt  v.  Gallagher  (1897)  22 
Misc.  664.  49  N.  Y.  Supp.  608;  Hug- 
gins  V.  Lewis  (1900)  31  Misc.  292,  64 
N.  Y.  Supp.  366;  Re  Weeden  (1902) 
37  Misc.  716.  76  N.  Y.  Supp.  462;  Re 
Hunt  (1902)  38  Misc.  30.  76  N.  Y. 
Supp.  968,  affirmed  in  (1903)  84  App. 
Div.  169,  82  N.  Y.  Supp.  638,  which  is 
affirmed  in  (1904)  179  N.  Y.  670,  72 
N.  K  1148;  Re  Parsons  (1902)  89 
Misc.  126,  78  N.  Y.  Supp.  976;  Re  Tre- 
lease  (1906)  49  Misc.  206,  96  N.  Y. 
Supp.  318.  affirmed  in  (1906)  116  App. 
Div.  664,  100  N.  Y.  Supp.  1061;  Re 
Hibbard  (1907)  63  Misc.  196.  104  N. 
Y  Supp.  683.  See  also  Re  Rogers 
(1914)  149  N.  Y.  Supp.  462. 

Pennsylvania. — Gross  v.  Strominger 
(1896)  178  Pa.  64.  86  Atl.  852;  Yetzer. 
V.  Brisse  (1899)  190  Pa.  346,  42  Atl. 
677;  Tyson's  Estate  (1899)  191  Pa.  218, 
48  Atl.  131;  Trout  v.  Rominger  (1901) 
198  Pa.  91,  47  Atl  960;  Henninger  v. 
Henninger  (1902)  202  Pa.  207,  61 
Atl.  749;  Kennedy  v.  Pittsburg  &  L. 
E.  R.  Co.  (1907)  216  Pa.  676.  65  Atl. 
1102;  Allen  v.  Hiriinger  (1907)  219 
Pa.  66,  18  L.R.A.(N.S.)  468,  128  Am. 
St.  Rep.  617.  67  Atl.  907;  Nieman's 
Estate  (1910)  229  Pa.  41.  77  Atl.  1096; 
Watson's  Estate  (1913)  241  Pa.  271, 
88  Atl.  433;  Morel  v.  Oakley  (1916) 
263  Pa.  107,  97  Atl.  1029;  Aurand's 
Estate  (1916)  25  Pa.  Dist.  R.  725. 
See  also  Doran  v.  Piper  (1894)  164 
Pa.  430,  80  Atl.  306;  Richey's  Estate 
(1916)  261  Pa.  324,  96  Atl.  748. 

Rhode  Island.— Phillips  v.  Wood 
(1887)  16  R.  I.  274,  16  Atl.  88;  Phil- 
lips V.  Brown  (1888)  16  R.  I.  279.  16 
Atl.  90;  Gardner  v.  Whitford  (1901) 
23  R.  I.  396,  50  Atl.  642.  See  also  Re 
Tilton  (1899)  21  R.  I.  426.  44  Atl.  223. 

South  Carolina. — Moody  v.  Tedder 
(1881)  16  S.  C.  557. 

Tennessee. — Matthews  v.  Capshaw 
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(1902)  109  Tenn.  480,  97  Am.  St.  Rep. 
864,  72  S.  W.  964;  Emert  v.  Blair 
(1908)  121  Tenn.  240,  118  S.  W.  685. 

Vermont. — Parks  v.  American  Home 
Missionary  Soc.  (1889)  62  Vt.  19,  20 
Atl.  107. 

Wisconsin. — Otjen      v.      Prohbach 

(1912)  148  Wis.  301,  134  N.  W.  832. 
Canada. — Knapp  v.  King  (1874)  15 

N.  B.  309. 

The  rule  as  heretofore  stated  is  al- 
so applicable  to  such  personal  prop- 
erty as  money.  If  given  a  life  inter- 
est therein,  with  the  power  to  use  the 
principal  for  certain  purposes,  as  for 
his  support  and  maintenance,  the  life 
tenant  may  not  use  it  for  any  other 
purpose  and  may  not  give  it  away. 
Hardy  v.  Mayhew  (1910)  158  Cal.  96, 
139  Am.  St.  Rep.  73,  110  Pac.  113. 

In  Pennsylvania,  where  a  testator 
provides  by  his  will  for  the  comfort- 
able maintenance  of  his  widow,  the 
orphans'  court  has  jurisdiction  to  fix 
the  amount  and  to  enforce  payment 
of  the  sum  required  for  that  purpose. 
Baylor's  Estate  (1916)  249  Pa.  6,  94 
Atl.  442.  See  also  Gklb  v.  Weisberger 
(1916)  247  Pa.  416,  93  Atl.  499.  And 
it  is  held  in  that  state  that  where  a 
will  contains  a  provision  for  the  ap- 
'propriation  of  so  much  of  the  prin- 
cipal as  shall  be  necessary  for  the 
maintenance  of  the  testator's  widow 
during  her  life,  this  appropriation  is 
not  intended  to  be  used  merely  as  a 
supplement  to  the  widow's  own  in- 
dustry, or  to  the  charity  of  her  child 
or  children,  but  is  to  be  measured  by 
the  reasonable  cost  of  her  living,  and 
it  can  matter  nothing  to  the  estate 
how  she  obtained  that  living.  Mounts's 
Appeal  (1884)  107  Pa.  402;  Baylor's 
Estate  (Pa.)  supra.  So,  where  a  per- 
son has  two  funds  to  draw  on  for  liv- 
ing expenses,  one  his  own  individual 
estate,  and  the  other  the  estate  of  an- 
other in  which  he  has  a  life  interest 
with  power  to  consume,  in  the  absence 
of  evidence  to  the  contrary,  there  is  a 
presumption  that  he  would  expend  the 
latter  before  drawing  on  the  former. 
Richey's  Estate  (1916)  261  Pa.  324, 
96  Atl.  748.    See  also  Welsh's  Estate 

(1913)  239  Pa.  616,  86  Atl.  1091. 

In  the  case  of  Richey's  Estate  (Pa.) 
supra,  on  an  accounting  by  the  execu- 


tor of  the  estate  of  a  decedent  to 
whom  her  husband  in  his  will  had 
given  a  life  interest  with  the  power 
to  consume  so  much  of  the  principal 
as  she  might  find  necessary  for  her 
comfortable  maintenance  and  support, 
the  principal  controversy  at  bar  con- 
cerned a  comprehensive  claim  by  the 
accountant  to  cover  money  expended 
by  his  decedent  in  her  lifetime  for 
support  and  maintenance,  he  having 
placed  a  general  item  in  the  account 
embracing  living  expenses,  doctor's 
bills,  medicines,  help  in  house,  wash- 
ing, and  other  expenses  of  like  char- 
acter, without  any  particularization. 
It  was  held  that  the  court  below  had 
properly  received  testimony  showing 
the  position  in  life  occupied  by  the 
life  tenant,  the  style  and  manner  in 
which  she  maintained  herself,  he( 
state  of  healtii,  etc.,  and  had  properly 
concluded  that  she  must  have  spen£ 
at  least  the  amount  claimed,  and  for 
which  credit  was  allowed. 

8.  Particular  rights  and  ttsea. 

(a)  Pergonal  use. 

In  each  of  the  following  cases  it  was 
held  that,  by  the  testamentary  provi- 
sion indicated,  the  life  tenant  took  a 
power  to  anticipate  the  principal  for 
his  personal  use  as  his  necessities 
might  require,  but  for  no  other  pur- 
pose: 

Barr  v.  Gardner  (1918)  269  IlL  256, 
102  N.  E.  287.  The  will  gave  the  tes- 
tator's widow,  in  addition  to  the  use, 
interest,  and  income  of  one  half  of  the 
remainder  of  the  personal  estate  aft- 
er the  payment  of  debts,  so  much  of 
the  principal  as  might  be  necessary 
for  her  comfortable  maintenance  and 
support  during  her  natural  life. 

Anderegg  v.  Ross  (1869)  13  Ind. 
413.  The  first  item,  of  the  disposing 
part  of  a  will  was  a  bequest  to  the 
testator's  wife  of  all  his  real  and  per- 
sonal estate  and  everything  which  he 
had  or  owned  at  the  time  of  his  de- 
cease, for  and  during  her  natural  life, 
she  paying  all  his  debts  and  a  certain 
legacy, — not  the  executors.  Other 
special  legacies  ivere  then  provided 
for,  to  be  paid  after  the  death  of  the 
widow  out  of  such  parts  of  his  per- 
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sonal  estate,  or  the  proceeds  thereof, 
as  might  be  in  the  hands  of  his  wife 
at  the  time  of  her  death;  and  it  was 
further  provided  that  if  the  person- 
al property  was  not  sufScient  for  that 
purpose,  lands  should  be  sold,  etc., 
but  no  provision  was  made  for  a  re- 
sort to  the  executors  to  obtain  funds 
for  that  purpose.  Certain  residuary 
legacies  were  then  set  forth  of  all 
the  residue  of  his  personal  and  real 
estate,  and  the  proceeds  thereof,  at 
the  death  of  his  wife,  "which  may  re- 
main unconsumed  and  unexpended  in 
my  said  wife's  hands,"  excepting  the 
amounts  necessary  for  the  payment 
of  the  special  legacie's.  Then  fol- 
lowed a  provision  that  the  testator's 
wife  should  use  all  the  personal  es- 
tate and  the  rents  and  profits  of  the 
real  estate,  "or  so  much  thereof  aa 
she  may  require  for  her  use  and  bene- 
fit," but  this  was  followed  immediate- 
ly by  the  language,  "and  may  and 
shall  have  the  absolute  use  and  con- 
trol of  all  my  said  real  and  personal 
estate  for  and  during  the  term  of  her 
natural  life,  and  no  longer;"  and  then 
again  the  expression  occurred  that 
she  should  have  "the  right  to  use,  ex- 
pend, and  consume  such  parts  and. 
portions  of  my  said  personal  estate, 
and  the  rents,  issues,  and  profits  of 
my  real  estate,  as  she  may  require  for 
her  own  use  and  benefit." 

Scott  V.  Scott  (1867)  2  Bush  (Ky.) 
147.  The  will  contained  the  follow- 
ing clause:  "I  direct  that  my  wife 
shall  have  as  much  of  the  stock,  im- 
plements, furniture,  and  personal 
property,  including  money  on  hand  at 
my  death,  as  she  may  think  necessary 
for  her  comfort,  convenience,  and 
maintenance." 

Watkins  v.  Watkins  (1909)  —  Ky. 
— ,  120  S.  W.  341.  The  testator  di- 
rected the  executors  of  his  will  to 
invest  the  money  derived  from  the 
sale  of  his  business  in  bonds,  and  to 
use  the  interest  for  his  wife,  "from 
year  to  year,  enough  to  keep  her  com- 
fortable, and  if  necessary  to  use  some 
of  the  capital  to  keep  her  comfort- 
able." 

Pierce  v.  Stidworthy  (1887)  79  Me. 
234,  9  Atl.  617.  The  testator  gave 
all  his  residuary  estate  to  his  wife 


"for  the  term  of  her  life,  with  the 
right  and  power  "to  dispose  of  the  in- 
come, rents,  profits  and  interest  of 
the  same,  and  with  the  further  right 
to  apply  to  her  use,  if  needed,  any  part 
of  the  principal  of  the  personal  prop- 
erty, making  her  sole  judge  of  the 
need  of  so  doing." 

Merrill  v.  Hayden  (1893)  86  Me. 
183,  29  Atl.  949.  The  will  gave  all 
the  testator's  property  to  his  daughter 
for  life,  "the  income  thereof  and  so 
much  of  the  principal  as  she  shall 
need,  to  be  spent  by  her,"  the  residue 
both  of  the  principal  and  income  left 
at  her  decease  to  go  to  a  missionary 
society. 

Hatch  V.  Caine  (1894)  86  Me.  282, 
29  Atl.  1076.  The  will  gave  the  resid- 
uary estate  to  the  testator's  wife,  for 
her  use  and  benefit  during  her  life, 
with  full  power  to  sell  and  convey  or 
exchange  any  or  all  of  it,  "and  to  use 
the  principal  thereof,  if  in  her  judgr 
ment  her  comfort  requires  it;  she  to 
be  the  sole  judge  of  the  amount  need- 
ed, and  having  the  right  to  spend  the 
whole  if  she  deems  it  necessary;"  and 
whatever  remained  of  his  estate  at 
her  decease,  not  disposed  of  by  her, 
was  to  go  to  a  mission  society. 

Small  V.  Thompson  (1899)  92  Me. 
539,  43  Atl.  509.  The  testator  gave 
all  of  his  estate,  after  the  payment  of 
debts,  funeral  expenses,  and  charges 
of  administration,  to  his  widow  for 
her  life,  with  an  absolute  power  of 
disposal  for  her  use  and  benefit,  and 
at  her  death  and  "after  payment  of 
her  just  debts  and  funeral  expenses," 
the  remainder,  if  any,  to  his  children. 
In  a  codicil  to  the  will,  the  testator 
stated:  "But  to  make  more  clear  my 
intention  therein  I  declare  that  my 
will  is,  that  the  gift,  bequest  and  de- 
vise to  my  said  beloved  wife  is  not 
to  be  absolute  or  an  estate  in  fee  but 
an  estate  for  and  during  her  natural 
life,  with  the  right  to  dispose  of  the 
property  so  given,  bequeathed  and  der 
vised  to  her,  by  full  title  under  the 
authority  of  the  said  will  as  therein 
provided,  for  her  benefit,  so  far  as  she 
may  deem  necessary." 

Richards  v.  Morrison  (1906)  101 
Me.  424,  64  Atl.  768.  The  will  gave 
the  residue   of  the  estate   in  trust. 
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and  directed  the  trustees  "pending 
t,he  settlement  of  my  (his)  estate  and 
until  final  division,"  to  pay  to  his 
wife  ten  twenty-sevenths  portion  of 
the  income  "during  her  lifetime,  or 
until  final  settlement  of  my  (his)  es- 
tate," for  her  sole  use  and  benefit; 
and,  after  disposing  of  the  balance  of 
income  to  other  parties,  he  provided 
that  on  "final  settlement  of  my  estate 
or  distribution  thereof,  my  trustees 
shall  convey  and  deliver  to  my  wife 
ten  twentynsevenths  parts  of  this  my 
residuary  estate,  and  she  may  herself 
select  such  portion  from  any  parcels 
of  my  residuary  estate  at  the  ap- 
praised value  thereof.  It  is  my  will 
that  my  wife  have  the  entire  use  and 
income,  during  her  lifetime,  of  all  said 
portion  of  my  residuary  estate;  and 
in  addition  thereto,  I  do  authorize 
and  empower  her  to  sell  and  convey 
by  her  own  grant  or  deed  any  of  said 
estate,  real  or  personal,  which  she 
may  in  the  exercise  of  her  own  discre- 
tion elect  to  sell  and  convey  for  her 
sole  use  and  benefit,  without  license 
of  probate  court"  Then  followed  a 
rgift  over  to  other  parties  of  what  "at 
her  death  shall  remain  unused,  unex- 
pended or  unsold  and  unconveyed  by 
her." 

Mills  V.  Bailey  (1898)  88  Md.  8^0. 
41  Atl.  780.  The  residuary  clause  of 
a  will  gave  the  testator's  wife  all  the 
residue  of  his  estate,  "to  be  held  by 
her  during  the  term  of  her  natural 
life  with  full  power  to  her  to  use,  con- 
sume or  dispose  of  any  portion  of  the 
said  personal  estate,  in  her  discretion, 
as  her  necessities  or  comfort  may  re- 
quire." 

Roberts  v.  Roberts  (1906)  102  Md. 
181,  1  L.R.A.(N.S.)  782,  111  Am.  St. 
Rep.  844,  62  Atl.  161,  6  Ann.  Gas.  805. 
The  testator  left  his  entire  estate  to 
his  wife,  "for  and  during  the  term  of 
her  natural  life,  in  trust  for  the  use 
and  benefit  of  herself  and  our  chil- 
dren," and  gave  her  authority  to  use 
so  much  of  the  principal  as  might  be 
required,  "if  it  shall  be  necessary  for 
the  support  of  herself  and  our  chil- 
dren, or  for  their  education  or  ad- 
vancement in  life  [all  of  which  I  con- 
fide to  her  discretion]." 

Bamforth  v.  Bamforth    (1877)   128 


Bfaas.  280.  The  will  gave  the  testa- 
tor's parents  the  use  and  improve- 
ment of  all  his  estate,  "and  so  much 
of  the  estate  itself  as  may  be  neces- 
sary for  their  comfortable  support  so 
long  as  either  of  them  shall  live," 
with  a  gift  over  of  the  estate  then 
remaining. 

Whitcomb  v.  Taylor  (1877)  122 
Mass.  243.  The  testator's  widow  was 
given  a  life  estate  in  the  property  left 
by  him,  with  the  right  to  sell  such 
parts  as  were  necessary  for  her  usef 
and  maintenance  during  her  life. 

Gibbins  v.  Shepard  (1878)  126 
Mass.  541.  The  will  provided  in  part 
as  follows:  "After  payment  of  my 
just  debts  and  funeral  expenses,  I 
give  and  devise  to  my  said  executrix 
one  third  of  all  my  real  estate,  to  her 
sole  use  and  behoof  forever,  together 
with  all  the  furniture  or  personal 
property  now  in  the  house,  and  the 
other  two  thirds  I  leave  in  her  power, 
and  bequeath  to  her  for  her  support 
during  her  lifetime,  and  leaving  it  as 
an  injunction  on  her  to  divide  it  on 
the  children  at  her  death,  as  she  deems 
best,  and  as  they  deserve." 

McKenzie  v.  Ashley  (1888)  145 
Mass.  577,  16  N.  E.  88.  Under  the 
will  of  her  husband,  a  widow  was  en- 
titled to  the  income  for  life  of  the 
residue  of  his  estate  after  the  pay- 
ment of  two  legacies  to  herself,  and 
also  to  so  much  of  the  principal  as 
should  be  necessary  to  give  her  a 
good  and  comfortable  support. 

Allen  V.  Hunt  (1913)  213  Mass. 
276,  100  N.  E.  652.  The  will  devised 
all  the  testator's  property  to  his  wife, 
"to  be  used  and  enjoyed  by  her  for 
her  comfort  and  support  during  her 
natural  life;"  and  further  provided 
that  in  case  any  part  of  the  estate  de- 
vised to  the  wife  as  aforesaid  was  not 
used  by  her  for  her  comfort  and  sup- 
port during  her  natural  life,  and  was 
remaining  on  her  decease,  it  should 
be  disposed  of  as  therein  stated. 

Morford  v.  Dieifenbacker  (1884)  54 
Mich.  593,  20  N.  W.  600.  The  will 
devised  the  residue  of  the  estate  to 
the  mother  of  the  testatrix  "for  and 
during  her  natural  life;  and  in  case 
the  use  of  said  property  shall  be  in- 
sufiicient  for  her  support,  then  and 
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in  such  case  thereby  authorized  her 
to  dispose  of  such  of  said  property 
and  such  amounts  thereof  as  shall  be 
sufficient  for  her  support,  and  what- 
ever shall  remain  at  her  death"  was 
then  given  to  a  cousin. 

Glover  v.  Reid  (1890)  80  Mich. 
228,  45  N.  W.  91.  The  will  gave  all 
the  testator's  estate  to  his  wife  "for 
her  own  use  and  benefit  and  disposal, 
for  and  during  the  term  of  her  natural 
life,  leaving  said  estate  to  be  used 
and  disposed  of  by  her,  wholly  to  the 
discretion  and  judgment  of  my  said 
wife  as  she  may  decide  her  needs  re- 
quire," the  remainder  of  his  estate, 
after  her  decease,  to  go  to  his  chil- 
dren. 

McCarty  v.  Fish  (1891)  87  Mich.  48. 
49  N.  W.  518.  The  will  gave  all  the 
property  of  the  testatrix  to  her  hus- 
band "for  and  during  his  natural 
lifetime,  to  be  used  by  my  said  hus- 
band, Reuben  Palmer,  during  his  life- 
time in  defraying  his  necessary  ex- 
penses; and,  should  the  income  of 
said  proper^  not  be  sufficient  for 
that  purpose,  then  he  is  to  use  so 
much  of  the  principal  as  may  be  nec- 
essary. Should  there  be  any  property 
left  after  the  paying  of  the  expenses 
of  my  said  husband  .  .  .  then,  in 
that  case,  after  his  death,  I  do  will 
and  dispose  of  the  property  remain- 
ing in  the  manner  following." 

Fariin  v.  Sanborn  (1910)  161  Mich. 
615,  187  Am.  St.  Rep.  525,  126  N.  W. 
634.  The  will  devised  all  the  estate 
of  the  testator  to  his  wife,  for  and 
during  her  natural  life,  with  full  pow- 
er and  authority  to  use  and  dispose 
of  the  same  for  her  .use,,  suppori;,  and 
comfort,  as  to  her  should  seem  best, 
giving  her  full  power  to  sell  and  con- 
vey all  or  any  of  the  real  estate,  at 
her  option,  as  fully  as  he  himself 
could  do,  with  a  devise  of  all  the  prop- 
erty that  might  be  remaining  on  her 
decease  to  his  heirs. 

Walsh  V.  Backus  (1914)  ;183  Mich. 
627,  149  N.  W,  1022.  The  will  gave 
the  testator's  wife,  after  the  payment 
of  funeral  expenses  and  debts,  all  the 
testator's  property,  "to  have,  hold, 
use  and  enjoy  the  same  for  and  dur- 
ing the  term  of  her  natural  life,  with 
full  power  to  sell,  convey  or  exchange 


any  or  all  of  said  property,  real  or 
personal,  and  without  any  restrictions 
whatever  as  to  the  amount  of  said 
personal  property  she  shall  use  for 
her  support  and  benefit,  should  she 
need  the  same  owing  to  sickness  or 
other  emergency  which  would  require 
the  use  of  more  than  the  income  from 
said  real  and  personal  property." 

Eaton  V.  Straw  (1846)  18  N.  H. 
320.  The  testator  gave  all  his  prop- 
erty to  his  daughter,  "but  in  case  she 
should  die  and  leave  no  issue,  so  much 
of  my  real  estate  as  she  shall  not  need 
for  her  support  during  her  natural 
life"  was  given  to  another. 

Tilton  V.  Tilton  (1900)  70  N.  H.  826, 
47  Atl.  256.  The  testator  gave  his 
wife  the  use  and  income  of  his  resid- 
uary estate  during  life,  without  im- 
peachment of  waste.  If  such  use  and 
income  should  prove  insufficient  for 
her  support  and  maintenance,  he  al- 
so gave  her  so  much  of  the  principal 
as  might  be  necessary  for  that  pur- 
pose. Whatever  might  be  left  unex- 
pended at  her  decease,  he  gave  to  the 
plaintiffs.  He  nominated  his  wife 
sole  executrix,  and  exempted  her  from 
giving  a  bond.  He  also  gave  her  full 
power  to  sell,  convey,  invest,  and  re- 
invest the  property,  in  her  discretion. 

Clough  V.  Clough  (1902)  71  N.  H. 
412,  62  Atl.  449.  The  will  gave  the 
testator's  wife  the  use  and  income  of 
all  his  estate,  to  have  and  enjoy  the 
same  for  and  during  her  natural  life 
if  she  remained  his  widow;  and,  in 
case  the  use  and  income  should  not 
be  sufficient  for  her  comfortable  sup- 
port, declared  it  his  will  that  she 
should  use  so  much  of  the  principal 
of  his  estate  as  she  might  think  suf- 
ficient for  that  purpose. 

Gage  V.  O'Neill  (1918)  —  N.  H.  — , 
108  Atl.  262.  The  will  gave  all  the 
estate  to  the  testator's  wife  "during 
her  natural  life  for  her  comfoit,  pleas- 
ure and  maintenance,  and  l^e  con- 
trol and  management  of  the  same," 
and  by  another  clause  gave  what  re- 
mained of  his  estate  after  the  death 
and  burial  of  his  wife,  "or  the  pro- 
ceeds thereof  then  remaining  uncon- 
Bumed  and  unexpended,"  to  his  legal 
heirs. 

Bell  V.  Warn  (1875)  4  Hun  (N.  Y.) 
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406.  A  codicil  provided  as  follows: 
"The  sum  of  $1,250  bequeathed  to  my 
daughter  Hannah  J.  Bell  by  my  said 
will,  I  attach  the  following  conditions 
and  directions :  The  said  sum  of  mon- 
ey shall  be  invested  on  good  security, 
and  the  Interest  semiannually  paid  to 
her  from  my  decease  during  her  life, 
and  if  the  said  Hannah,  by  reason  of 
sickness  or  want,  shall  require  for 
her  support  any  of  the  said  principal 
sum,  I  direct  my  executors  to  pay  to 
her  such  portion  or  portions  of  the 
same,  from  time  to  time,  as  she  may 
require  or  need,  even  to  the  whole 
amount  of  said  principal  sum;  if  at 
her  death  any  of  the  said  principal 
sum  remains,  I  bequeath  the  same  to 
her  children,  share  and  share  alike." 

Thomas  v.  Pardee  (1877)  12  Hun 
(N.  Y.)  151.  The  testator  first  gave 
his  wife,  during  her  natural  life,  such 
portions  of  his  library  as  she  might 
wish,  and,  in  effect,  authorized  her 
to  dispose  of  the  remainder  in  such 
manner  as  she  should  deem  best.  He 
then  gave  to  her  "all  my  real  and 
personal  estate,  to  be  possessed  and 
used  by  her  at  her  discretion,  and  for 
her  support  and  comfort  during  her 
natural  life,  having  confidence  in  her 
that  it  will  be  used  and  retained,  and 
the  amount,  the  increase  and  the  resi- 
due, whether  more  or  less,  left  sacred 
to  the  purposes  to  which  we  mutually 
agreed  to  devote  it."  He  then  au- 
thorized her,  in  a  certain  contingency, 
to  dispose  of  the  household  goods  and 
furniture,  and,  after  stating  the  rea- 
son therefor,  he  gave  to  certain  benev- 
olent societies  all  his  estate  in  his 
wife's  possession  and  held  by  her  up 
to  and  at  the  time  of  her  decease,  aft- 
er her  funeral  expenses  were  provided 
for,  in  the  same  clause  adding,  "to  be 
held  in  trust  by  my  executor,"  he  to 
divide  and  pay  over  to  the  societies 
after  her  decease. 

Re  Grant  (1891)  61  Hun,  624,  40  N. 
Y.  S.  R.  944,  16  N.  Y.  Supp.  716,  fol- 
lowed  in  (1895)  86  Hun,  617,  66  N. 
Y.  S.  R.  822,  33  N.  Y.  Supp.  193.  The 
will  gave  the  testator's  wife  the  right 
to  possess  and  enjoy  the  rents  and 
profits  of  his  entire  estate  during  her 
natural  life,  and  further  provided  that 
if  the  use  and  profits  were  not  sufll- 


cient  for  her  support,  a  sale  thereof 
might  be  made  for  her  support.  The 
remainder  over  after  the  death  of 
the  wife  was  given  to  bis  children 
and  grandchildren. 

Re  Briggs  (1917)  180  App.  Div. 
752,  168  N.  Y.  Supp.  597,  modifying 
(1917)  101  Misc.  191,  167  N.  Y.  Supp. 
632.  The  testatrix  provided  in  her 
will  for  the  payment  of  the  income  of 
her  estate  to  her  husband  quarterly 
during  his  life,  and  then  declared: 
"I  further  direct  that  he  use  during 
his  life  as  much  of  the  principal  of 
my  estate  as  in  his  judgment  is  neces- 
sary and  proper,  and  that  he  in  no 
way  be  held  liable  or  accountable  for 
such  principal  so  used." 

Re  Hunt  (1902)  38  Misc.  30,  76  N. 
Y.  Supp.  968,  afiiirmed  in  (1903)  84 
App.  Div.  159,  82  N.  Y.  Supp.  538, 
which  is  aifirmed  in  (1904)  179  N.  Y. 
670,  72  N.  E.  1143.  The  will  gave  the 
income  of  all  his  estate  to  the  testa- 
tor's wife,  "and  as  much  of  the  prin- 
cipal as  she  thinks  proper  for  her 
support,  and  for  the  care  which  she 
shall  give  to  our  son,"  with  the  privi- 
lege of  disposing  of  the  real  estate 
if  she  thought  best,  and  remainder 
over  to  trustees  for  the  support  of 
the  son.  See  also  a  later  appeal  in 
this  case  (1903)  84  App.  Div.  169,  82 
N.  Y.  Supp.  538,  affirmed  in  (1904) 
179  N.  Y.  570,  72  N.  E.  1148. 

Hasbrouck  v.  Knoblauch  (1909)  130 
App.  Div.  378,  114  N.  Y.  Supp.  949, 
modifying  (1908)  59  Misc.  99,  112  N. 
Y.  Supp.  169.  The  will  devised  his 
entire  estate  to  his  widow  "for  her 
use  and  behoof  during  her  natural 
life,  she  to  have  absolute  control  and 
disposal  of  all  the  income  to  be  de- 
rived therefrom  and  so  much  of  the 
principal  as  she  may  deem  necessary 
for  her  comfortable  sustenance  and 
support." 

Re  Weeden  (1902)  37  Misc.  716,  76 
N.  Y.  Supp.  462.  The  will  gave  the 
testatrix's  husband  the  use  and  oc- 
cupancy of  all  her  estate,  both  real 
and  personal,  during  his  lifetime, 
"and  to  such  extent  as  he  may  deem 
necessary  for  his  comfort." 

Re  Hibbard  (1907)  53  Misc.  196. 
104  N.  Y.  Supp.  583.  The  will  gave 
the  wife  of  the  testator  the  entire  use 
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of  his  real  and  personal  property  dur- 
ing her  life,  "to  draw  on  principal  for 
her  necessary  support  during  life." 

Huggins  T.  Lewis  (1900)  31  Misc. 
292.  64  N.  Y.  Supp.  355.  The  will 
gave  the  wife  of  the  testator  posses- 
sion, control,  management,  and  all  of 
the  income  from  his  property  for  and 
during  her  natural  life,  and  then  pro- 
vided that  "should  my  children,  or 
either  of  them  [naming  them],  by  rea- 
son of  sickness  or  unforeseen  calam- 
ity, become  necessitated  as  to  require 
assistance  in  their  proper  and  neces- 
sary' care  and  support,  and  the  in- 
come and  profits  arising-  from  the 
real  estate  and  investments  in  the 
hands  of  my  said  wife,  as  above  men- 
tioned, shall  prove  insufficient  for  her 
proper  support  and  to  afford  the  nec- 
essary contribution  for  the  aid  of  my 
said  children,  or  either  of  them,  then 
my  said  wife  as  such  trustee  is  em- 
powered to  use  sufficient  of  my  estate 
in  meeting  the  requirements  of  the 
emergency  to  the  extent  her  best  judg- 
ment may  dictate." 

Re  Parsons  (1902)  89  Misc.  126,  78 
N.  Y.  Supp.  975,  The  will  provided 
that  the  husband  of  the  testatrix  was 
to  have  the  use  and  income  of  her 
property,  subject  to  the  bequests 
therein  made,  during  his .  life,  "and 
any  part  of  the  principal  that  may 
be  needed  for  his  support." 

Re  Trelease  (1906)  49  Misc.  205,  96 
N.  Y.  Supp.  318,  affirmed  in  (1906) 
115  App.  Div.  654,  100  N.  Y.  Supp, 
1051,  The  testator  gave  his  wife  a 
certain  sum,  "the  money  to  be  invest- 
ed on  bond  and  mortgage  or  in  other 
property,  and  she  shall  have  the  in- 
come thereof;  and  she  shall  have  the 
right  to  use  the  principal  as  she  may 
need  it." 

Marsh  v.  Consumers  Park  Brewing 
Co.  (1917)  220  N.  Y.  205,  115  N.  E. 
613,  reversing  (1914)  162  App.  Div, 
256,«  147  N.  Y.  Supp.  695,  The  will 
contained  the  following  codicil:  "It 
is  my  wish  that  each  of  my  sons  shall 
receive  a  collegiate  education  and  al- 
so such  professional  or  business  edu- 
cation as  they  shall  respectively  de- 
sire, and  also  that  my  daughters  shall 
be  thoroughly  educated,  and  it  is  my 
will  and  I  hereby  direct  that  if,  in  the 


judgment  and  discretion  of  my  wife, 
in  order  so  to  complete  the  education 
of  my  children,  and  to  provide  for 
the  other  necessary  expenses  of  the 
family,  and  for  her  own  support,  the 
rents,  income  and  profits  of  my  es- 
tate shall  be  insufficient,  then  my  said 
wife  shall  from  time  to  time  at  her 
discretion  use  and  expend  for  the  pur- 
pose aforesaid  so  much  of  the  prin- 
cipal of  my  estate  as  she  may  find 
necessary  for  such  purposes." 

It  was  held  that  the  power  to  an- 
ticipate the  principal  was  limited  in 
three  several  particulars:  (1)  Lack 
of  sufficient  income;  \2)  to  be  exer- 
cised not  at  one  time,  but  "from  time 
to  time;"  (3)  to  "so  much  only  of 
the  principal  as  she  may  find  neces- 
sary for  such  purposes." 

Re  Wyatt  (1894)  9  Misc.  285,  30  N. 
Y.  Supp.  275.  The  testator  be- 
queathed the  residue  of  his  real  and 
personal  property^  to  his  wife,  for  and 
during  her  life,  "to  have,  hold,  use 
and  enjoy  the  rents,  issues  and  in- 
come thereof,  and,  if  she  shall  need 
the  personal  property  of  which  I  may 
die  seised  for  her  comfort,  mainte- 
nance and  support,  she  may  use  the 
whole  or  any  part  of  it  therefor." 

Gross  V.  Strominger  (1896)  178  Pa. 
64,  35  Atl.  852,  A  testator  gave  his 
wife  all  the  residue  of  his  estate  "dur- 
ing her  natural  life,"  and  authorized 
her  to  sell  the  same  if  she  desired,  to 
"put  the  money  derived  therefrom 
upon  interest,"  and  to  "use  all  the 
said  interest,  if  required  for  her  own 
subsistence."  He  then  provided  that, 
if  the  interest  was  not  sufficient  "for 
her  own  personal  wants  and  comfort," 
she  might  "take  of  the  principal  suffi- 
cient to  make  her  comfortable,"  and 
directed  that  whatever  was  left  at  her 
decease  be  divided  between  his  chil- 
dren and  a  grandson.  i 

In  La  Bar's  Estate  (1897)  181  Pa. 
1,  37  Atl.  Ill,  the  material  portions  of 
the  will  involved  were  as  follows: 
"Second.  I  give  and  devise  the  house 
and  lot  where  I  now  reside  and  the 
household  furniture  therein  to  Ar- 
minda  Treible  [testator's  housekeep- 
er], who  now  lives  with  me,  for  and 
during  such  part  of  her  natural  life 
as  she  remain  unmarried;  and  upon 
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her  death  or  marriage,  I  direct  the 
same  to  be  sold  by  my  executors  here- 
after'" named  and  the  proceeds  there- 
of to  be  distributed  as  is  provided 
hereafter  ia  regard  to  my  residuary 
estate.  .  .  .  Third.  I  also  direct 
that  fifty-six  shares  of  the  stock  of 
the  First  National  Bank  of  Easton  and 
fifty  shares  of  the  stock  of  the  North- 
ampton County  Bank  be  held  in  trust 
for  the  said  Arminda  Treible  so  that 
she  receive  all  the  income  or  divi- 
dends arising  or  accruing  therefrom, 
immediately  from  and  after  my  death, 
so  long  as  she  remain  unmarried,  and 
if  at  any  time  or  times  she  needs  any- 
part  of  the  principal  of  the  stock  she 
is  at  liberty  to  receive  it  for  her  sup- 
port and  maintenance.  If  any  part  of 
said  stock  is  remaining  at  her  death 
or  marriage  it  shall  be  distributed  as 
is  hereinafter  provided' in  relation  to 
my  residuary  estate.  .  .  .  Seventh. 
All  the  rest,  residue,  and  remainder  of 
my  estate,  real  and  personal,  shall  be 
divided  as  is  provided  and  set  forth 
in  the  intestate  laws  of  the  common- 
wealth of  Pennsylvania.  But  I  de- 
clare that  it  is  my  will  and  intention 
in  the  second  and  third  items  of  this 
my  will  that  Arminda  Treible  shall 
have  the  use  and  eqjo]nnent  of  my 
Shawnee  house  and  lot  and  everything 
therein  contained  for  and  during  all 
the  time  of  her  life  she  remain  un- 
married, and,  if  she  deems  it  necessary, 
may  at  any  time  or  times  use  part  or 
all  of  the  principal  of  the  bank  stock 
for  her  support  or  maintenance." 

lininger's  Appeal  (1886)  110  Pa. 
898,  1  Atl.  722.  A  will  directed  that 
the  testator's  wife  should  have  the 
use  and  occupancy  of  all  his  real  es- 
tate during  her  natural  life,  to  be  held 
and  enjoyed  by  her  as  her  own.  It 
directed  that  she  take  into  possession, 
hold,  or  convert  into  cash,  his  entire 
personal  property,  "and  if  the  pro- 
ceeds of  my  real  estate  be  not  suffi- 
cient to  support  her  she  is  at  liberty 
to  take  as  much  of  the  personal  fund 
or  money  as  she  may  see  proper  for 
that  or  any  other  purpose,"  with  re- 
mainder over,  and  provided  that  his 
executors  should  not  enter  on  their 
duties  as  executors  until  after  the 
death  of  his  wife. 


Trout  V.  Rominger  (1901)  198  Pa. 
91,  47  Atl.  960.  A  testator  bequeathed 
all  his  residuary  estate  to  his  wife, 
"to  have  and  to  hold  the  same  to  her 
own  use,  benefit  and  behoof  forever; 
the  same  to  be  and  remain  for  her 
just  and  necessary  support  during  the 
natural  life  of  her."  In  case  any  of 
the  above-bequeathed  property  should, 
remain  at  the  date  of  his  wife's  death, 
he  directed  that  it  be  divided  between 
his  children. 

Nieman's  Estate  (1910)  229  Pa.  41,. 
77  Atl.  1095.  A  codicil  to  a  will  de- 
clared that  "it  is  my  will  and  inten- 
tion that  my  said  wife,  Johanna  M. 
Nieman,  shall  have  full  power  and 
authority  to  apply  such  portion  or 
portions  of  my  said  estate,  the  prin- 
cipal as  well  as  the  income  thereof, 
to  her  own  use  during  her  life;  and 
after  her  death  such  property  of  which 
she  shall  die  seised,  shall  be  applied 
as  in  my  said  will  directed." 

Watson's  Estate  (1913)  241  Pa. 
271,  88  Atl.  433.  The  testator  gave 
his  residuary  estate  to  his  wife,  for 
her  sole  use,  benefit,  and  support  dur> 
ing  her  natural  life,  and  to  be  in  her 
sole  control  and  direction.  "What- 
ever remains  of  the  same  at  her 
death"  was  to  be  converted  into  mon- 
ey, and  all  his  "estate  so  remaining 
after  the  death  of"  his  wife  was  to 
go  to  the  heirs  of  his  deceased  broth- 
ers and  sisters. 

Aurand's  Estate  (1916)  25  Pa.  Dist. 
R.  726.  The  testator  bequeathed  all 
his  estate  to  his  wife,  "for  her  main- 
tenance during  her  natural  life,"  and 
"should  there  remain  anything  or* 
his  estate  at  the  death  of  his  wife,  he 
bequeathed  "the  same  and  all  that 
remains  not  consumed  by  my  wife" 
to  his  adopted  daughter. 

Hambrighf  s  Appeal  (1859)  2  Grant, 
Cas.  (Pa.)  320.  A  testator  be- 
queathed a  certain  sum  of  money  to 
his  wife  "for  her  full  use  during  her 
lifetime,  and  at  her  death,  if  any  Ittt,** 
he  desired  that  it  should  go  to  otiiers. 

Moody  V.  Tedder  (1881)  16  S.  C. 
657.  The  testator  gave  to  his  widow, 
"during  the  term  of  her  natural  life 
only,  all  his  property,  both  real  and 
personal,  authorizing  and  empowering 
her  to  use  and  dispose  of  so  much 
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thereof  as  may  be  necessary  for  her 
comfortable  support  and  maintenance 
in  such  style  and  manner  as  she  may 
see  fit,"  9<rith  a  gift  over,  after  the 
death  of  his  wife,  of  "whatever  por- 
tion may  be  remaining  of  his"  prop- 
erty. 

Pillow  V.  Rye  (1851)  1  Swan 
(Tenn.)  186.  Testatrix  declared  her 
intention  to  provide  for  the  personal 
comfort  and  independence  of  her 
daughter  during  her  natural  life;  and 
the  will,  after  setting  apart  to  this 
end  certain  property,  proceeded  as 
follows:  "But  it  is  my  will  and  in- 
tention, that  all  the  property,  real 
and  personal,'  and  all  the  money  here- 
in set  apart  for  her,  the  said  Martha 
W.,  shall  be  for  her  sole  and  separate 
use,  during  her  natural  life,  free  from 
any  debts  or  charges  of  any  future 
husband  she  may  have.  My  object  Is, 
to  make  a  provision  for  her,  and  not 
to  postpone  her  interests  to  those  of 
my  remote  descendants;  and  if,  for 
any  cause,  it  becomes  necessary  for 
her  ease  and  comfort,  to  use  any  por- 
tion of  the  principal  of  the  property 
and  money  herein  set  apart  for  her, 
it  is  my  wish  that  it  should  be. done. 
It  is  my  wish  that  she  should  have 
the  full  use  and  enjoyment  of  all  this 
property  and  money  during  her  nat; 
ural  life;  and  if  she  marries  again, 
and  has  other  children,  or  dies,  leav- 
ing those  only  she  now  has,  in  either 
event,  it  is  my  will  that  the  property 
and  money,  or  the  part  remaining  aft- 
er providing  for  her  in  the  manner 
herein  declared,  shall  go  to  her  chil- 
dren," etc. 

McGavock  v.  Pugsley  (1874)  12 
Heisk.  (Tenn.)  689,  affirming  (1873) 
1  Tenn.  Ch.  410.  Testator  gave  all 
his  residuary  estate  to  his  wife,  "to 
be  used  and  enjoyed  by  her  during  her 
natural  life,  hereby  authorizing  her 
to  sell  or  dispose  of  the  same  in  any 
way  she  may  deem  necessary  f<»-  the 
convenience  and  support  of  herself 
and  our  two  daughters,"  and  if,  at 
the  death  of  his  wife,  any  part  or  por- 
tion of  his  property  should  remain, 
it  was  to  be  divided  between  the 
daughters. 

Emert  v.  Blair  (1908)  121  Tenn.  240, 
118  S.  W.  686.     A  clause  of  the  will 


was  as  follows:  "In  order  to  afford 
my  wife,  Mrs.  Martha  J.  Emert,  a 
comfortable  and  secure  support  dur- 
ing her  life  out  of  my  estate,  I  here- 
by devise  and  bequeath  to  her,  for 
the  time  of  her  natural  life,  all  my 
property,  real,  personal  and  mixed,  to 
have,  manage,  and  use  for  her  sup- 
port during  said  time.  At  her  death 
said  property  shall  be  divided  among 
my  lawful  heirs  and  distributees,  ac- 
cording to  the  laws  of  inheritance 
and  distribution  in  Tennessee."  The 
third  clause  was :  "To  more  effec- 
tually provide  for  my  said  wife,  I 
hereby  invest  her  with  power  to  sell 
and  convey  any  of  said  property  for 
the  use  aforesaid.  This  power  is 
given  because  some  of  said  realty  con- 
sists of  mountain  farms  which  may 
fail  to  sufficiently  contribute  to  my 
wife's  support.  My  realty  in  Sevier- 
ville  my  wife  shall  not  sell,  unless,  in 
her  judgment,  her  support  absolutely 
requires  the  same.  Any  of  my  other 
realty  my  wife  may  sell  if  in  her  judg- 
ment she  can  then  make  said  property 
more  conducive  to  her  support.  In 
case  of  sale  of  any  of  said  realty,  the 
proceeds  shall  be  loaned  out  with 
good  security  or  reinvested,  the  inter- 
est or  income  to  be  applied  to  her 
support,  the  principal  or  property  so 
purchased  to  belong  to  my  estate. 
But  if  my  wife's  comfortable  support 
should  in  her  judgment  demand  an 
appropriation  by  her  of  part  or  all 
of  said  principal  or  property,  she  is 
hereby  vested  with  such  power."  The 
fifth  clause  provided  as  follows: 
"That  there  may  be  no  mistake,  I 
here  again  direct  that,  at  my  wife's 
death,  the  realty  unsold  of  my  estate 
or,  in  case  my  wife  exercises  the  pow- 
er of  sale  herein  conferred,  the  pro- 
ceeds of  such  sale  or  sales  or  the  prop- 
erty purchased  thereby  in  case  of  re- 
investment, or  the  remainder  of  the 
principal,  if  any,  of  the  proceeds,  in 
case  the  principal  is  diminished,  shall 
belong  to  my  estate,  and  shall  be  di- 
vided among  my  lawful  heirs  and  dis- 
tributees according  to  the  laws  of  in- 
heritance and  distribution  in  Tennes- 
see." "My  intention  is  to  give  my 
wife  the  use  of  my  entire  estate  for 
her  support  during  her  life,  or,  if  the 
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profits  of  my  estate  are  in  her  judg- 
ment insufficient,  then  to  give  her  the 
right  to  convert  to  her  own  use  so 
much  Qf  my  estate  as  will  be  sufficient 
for  that  purpose,  but  the  balance,  if 
any,  to  belong  to  my  estate  at  her 
death,  in  whatsoever  shape  it  may  be 
found." 

(h)  Sale. 
(1)  Express  power  to  sell. 
In  general. 

'  Where  a  life  tenant  is,  in  express 
terms,  given  a  power  to  sell  the  prop- 
erty, he  may,  of  course,  make  such  a 
sale,  provided  the  prescribed  condi- 
tions as  to  the  occasion  of  a  sale  exist. 

Thus,  in  South  v.  South  (1883)  91 
Ind.  221,  46  Am.  Rep.  591,  it-appeared 
that  a  testator  gave  his  wife  full  au- 
thority to  dispose  of  any  of  his  per- 
sonal property  that  she  might  think 
proper,  either  for  the  pasnnent  of  his 
debts  or  for  any  other  purpose  that 
she  might  think  proper,  and  if  hia 
personal  estate  should  have  become 
exhausted,  then  and  in  that  case,  he 
authorized  her  to  sell  and  convey  the 
real  estate  in  as  full  and  ample  a 
manner  as  he  could  have  done  if  he 
had  been  living.  In  upholding  a  deed 
by  the  widow,  it  was  held  that  the 
effect  of  the  provision  was  to  invest 
the  wife  with  a  right  to  consume  all 
the  property  she  chose  for  her  main- 
tenance and  comfort,  and  to  sell,  at 
her  election,  such  property  as  she 
deemed  necessary  for  her  comfortable 
support. 

In  Rowley  v.  Sanns  (1895)  141  Ind. 
179,  40  N.  E.  674,  it  appeared  that 
land  was  devised  to  a  husband  by  his 
wife  for  his  life,  with  power  to  sell 
all  or  any  part  thereof,  if  it  should  be 
deemed  necessary  by  him  for  his  sup- 
port and  maintenance.  In  sustaining 
a  deed  by  the  husband,  the  court  held 
that,  under  the  will,  he  received  a  life 
estate  in  the  whole  property,  with  a 
qualified  or  limited  power  to  sell  so 
much  thereof  as  he  might  think  neces- 
sary for  his  support  and  maintenance. 

In  Henninger  v.  Henninger  (1902) 
202  Pa.  207,  51  Atl.  749,  it  appeared 
that  a  will  contained  the  following 
provision:  "All  the  residue  of  my 
estate,  real,  personal  and  mixed,  of 


which  I  shall  die  possessed  ...  I 
will  and  devise  to  my  beloved  wife, 
Sarah  A.  Coover,  to  be  hers  during 
her  life,  with  .the  right  in  her,  how- 
ever, to  use,  sell  and  dispose  of  any 
or  all  of  said  estate  for  the  use  and 
support  of  herself  and  Mrs.  Elizabeth 
W.  Henninger.  Should  my  wife  die 
before  Mrs.  Elizabeth  W.  Henninger, 
my  will  is  that  such  portion  of  my 
estate  as  shall  then  remain  shall  be 
for  the  use  and  support  of  Mrs.  Eliza- 
beth W.  Henninger,  with  the  right  in 
her  to  sell  and  dispose  of  the  same 
for  her  maintenance  &fld  support,  and 
upon  the  death  of  both  my  wife, 
Sarah,  and  Mrs.  Elizabeth  W.  Henn- 
inger, and  after  the  p'ayment  of  their 
funeral  expenses,  what  portion  of  my 
estate  shall  then  remain  shall  vest  in 
and  become  the  absolute  property  of 
my  sister,  Eliza  Bishop,  and  .  her 
heirs."  The  court  held  that  on  the 
death  of  the  widow,  the  surviving  dev- 
isee, Mrs.  Henninger,  became  sole  life 
tenant  of  the  property,  with  a  super- 
added power  of  sale,  and  upheld  a 
contract  made  by  her  for  the  sale  of 
certain  real  estate  covered  by  the  de- 
vise. 

In  Drier  v.  Gracey  (1918)  —  Mich> 
— ,  169  N.  W.  835,  it  appeared  that  a 
will,  after  giving  all  the  testator's 
property  to  his  wife  for  her  life,  de- 
clared it  his  will  that  "my  said  wife 
shall  and  I  do  hereby  give  to  her  the 
privilege  and  power  of  disposing  and 
conveying  away  any  portion  of  said 
real  or  personal  estate  that  may  be 
necessary  to  be  disposed  of  for  her 
support,  maintenance  and  comfort  so 
long  as  she  shall  live,  provided  the  in- 
crease and  rents  and  profits  of  the 
same  estate  shall  not  be  sufficient  for 
that  purpose,  and  also  the  right  to 
turn  off  and  dispose  of  such  of  said 
personal  estate  as  shall  to  her  seem 
best  on  "account  of  age  or  wear  and 
tear,  substituting  others  in  the  place 
and  stead  of  the  same,  or  keeping  it 
good  by  increase,  hereby  giving  to  her 
full  power  to  manage  the  same  ac- 
cording to  and  dispose  of  it  as  in  her 
judgment  seems  best,"  with  remainder 
over  to  his  children.  It  was  held  that 
the  will  clearly  gave  the  power  to  sell 
the  corpus  for  her  support. 
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In  Nash  v.  Simpson  (1886)  78  Me. 
142,  8  Atl.  63,  it  appeared  that  a  tes- 
tator devised  all  his  real  estate  to  his 
wife,  "to  remain  hers  so  long  as  she 
shall  remain  unmarried  after  my  de- 
cease." He  also  stated  that  it  was  his 
desire  and  will  that  his  real  estate 
should  remain  as  it  then  was  for  twen- 
ty years,  giving,  however,  all  the  in- 
come thereof  to  his  wife,  and  author- 
izing her,  in  case  of  necessity,  to  sell 
any  part  thereof  for  her  support  and 
maintenance  during  her  widowhood. 
It  was  held  that,  by  the  will,  the  wid- 
ow took  a  life  estate,  with  a  contin- 
gent power  to  sell  any  part  of  it  dur- 
ing her  widowhood. 

In  Haseltine  v.  Shepherd  (1905)  99 
Me.  495,  59  Atl.  1025,  it  was  held  that, 
under  a  will  giving  the  testator's  wife 
all  his  property  during  her  life,  un- 
til her  death  or  remarriage,  she  to 
have  full  power  to  control  or  dispose 
of  .aid  property  or  any  part  thereof 
if  needed  for  her  support  and  benefit, 
the  widow  could  convey  the  real  es- 
tate devised  to  her  in  fee  simple,  in  her 
lifetime,  before  remarriage,  if  needed 
for  her  support  and  benefit. 

Ift  Watson  v.  Watson  (1900)  — 
Teniu  — ,  57  S.  W.  385,  wherein  it  ap- 
peared that  a  testator  gave  all  his 
property  to  his  wife  for  her  life,  with 
the  privilege  of  selling  and  conveying 
all  of  the  real  estate,  or  any  part 
thereof,  for  her  use  and  benefit  and 
support,  the  chancellor  held  that  she 
was  entitled  to  a  life  estate,  and  that 
she  was  authorized  to  sell  such  parts 
of  the  property  as  might  be  necessary 
for  her  support  and  maintenance  in 
the  event  the  rents  and  profits  were 
not  sufiicient  for  her  support;  and  he 
retained  the  case  in  court  for  the 
purpose  of  making  such  a  sale  of  the 
land  if  it  should  appear  necessary  for 
her  proper  support  and  maintenance. 
The  decree  of  the  chancellor  was  af- 
firmed. 

In  Rutter  v.  Anderson  (1900)  48  W. 
Va.  215,  86  S.  E.  857,  the  will  in  con- 
troversy gave  the  testator's  farm  to 
his  wife,  "to  have  and  to  hold  the 
same  to  her  for  and  during  her  nat- 
ural life;  or  my  wife  [naming  her] 
may  sell  said  fjirm  and  live  on  the 
proceeds,  if  necessary."    It  was  held 


that  the  testator  did  not  intend  to 
confine  his  wife  to  a  life  estate  there- 
in, but  clearly  intended  to,  and  did, 
give  Her  the  power  to  sell  and  convey 
in  fee  simple  any  portion  thereof,  or 
the  whole  of  it,  if  it  should  be  neces- 
sary for  her  maintenance  and  support, 
in  case  the  use  of  the  property  did  not 
furnish  the  necessary  support. 

In  Cresap  v.  Cresap  (1890)  84  W. 
Va.  810,  12  S.  E.  527,  the  will  under 
consideration  gave  to  the  testator's 
wife  "in  trust  and  for  her  support 
and  maintenance  during  her  life,  all 
my  estate,  both  real  and  personal, 
with  full  power  and  privilege  to  sell 
and  convey  any,  all  or  so  much  of  my 
real  estate  in  such  a  manner  as  she 
may  see  fit,  in  as  full  and  complete 
manner  as  I  myself  can  do,  to  sell 
and  dispose  of  my  personal  estate,  or 
so  much  as  she  may  see  fit,  for  her 
own  support,  according  to  her  con- 
dition in  life,  and  for  the  benefit  of 
wy  estate,  so  far  as  she  may  see  prop- 
er." It  was  held  that  the  wife  took  a 
life  estate,  and  that  the  right  was  con- 
ferred on  her  to  sell  and  convey  all 
or  so  much  of  the  testator's  real  es- 
tate in. such  manner  as  she  might  see 
fit,  in  as  full  and  complete  a  manner 
as  he  himself  could  do;  yet  she  was 
not  allowed  to  use  the  proceeds  of  the 
real  estate  for  her  support,  but  they 
were  to  be  held  in  trust  and  for  her 
support  and  maintenance  during  her 
life.  But  it  was  held  that  she  was 
allowed  to  sell  and  dispose  of  the  per- 
sonal estate,  or  so  much  as  she  might 
see  fit,  for  her  own  support,  accord- 
ing to  her  condition  in  life,  and,  so 
far  as  she  might  see  proper,  to  sell 
the  same  for  the  benefit  of  his  estate. 

Where  it  appeared  that  a  testator 
devised  all  his  property  to  his  wife 
to  hold  during  her  life,  and  declared 
that  "if  at  any  time  during  her  life 
the  rents,  profits,  and  issues  of  said 
property  shall  not  be  sufficient  to  main- 
tain my  said  wife  in  a  comfortable 
manner,  then  I  hereby  authorize  my 
said  wife  to  sell  so  much  and  such 
part  of  my  property  as  she  may  think 
proper  necessary  for  her  support  from 
time  to  time  as  necessity  may  re- 
quire," with  remainder  over,  it  was 
held  that  the  power  of  sale  was  per- 
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sonal  to  the  life  tenant,  and  not  as- 
signable. Phillips  V.  Wood  (1887)  16 
R.  I.  274,  15  Atl.  88;  Phillips  v.  Brown 
(1888)   16  R.  L  279,  15  Atl.  90. 

In  the  will  construed  in  Trigg  v. 
Trigg  (1917)  —  Mo.  — ,  192  S.  W. 
1011,  the  testator  stated  that,  for  the 
purpose  of  supporting  and  maintain- 
ing his  wife  and  children,  he  gave  all 
his  property  to  his  wife,  "with  power 
to  sell  and  dispose  of  as  she  may  see 
fit  and  proper  for  the  support  of  her- 
self and  our  children,  and  whatever 
may  be  left  of  my  estate  at  her  death, 
if  any,  I  desire  that  it  shall  go  to  my 
children."'  It  was  held  that  the  tes- 
tator neither  required  nor  expected 
his  wife  to  sell  for  cash  only,  if  in 
her  judgment  she  saw  fit  to  pursue  a 
different  course,  in  complying  with 
the  provisions  of  the  will.  While  she 
was  not  authorized  to  dispose  of  it 
in  any  other  manner  than  that  pro- 
vided for  in  the  will,  the  court  held 
that  the  language  used  in  that  in- 
strument conferred  on  her  the  right 
to  sell  for  cash,  on  time,  or  to  mort* 
gage  the  property  in  order  to  raise 
the  necessary  funds,  for  the  support 
and  maintenance  of  herself  and  the 
children.  Hence  the  court  held  that 
a  deed  of  the  real  estate  executed  by 
the  wife  to  a  son  on  account  of  money 
advanced  to  her  for  the  support  and 
maintenance  of  herself  and  children, 
payments  made  for  the  upkeep  and 
improvement  of  the  place,  taxes  paid, 
bills  of  the  family  paid,  and  advances 
made  to  a  brother  and  sister  by  him, 
and  in  further  consideration  of  his 
having  obligated  himself  to  support 
his  mother  during  her  lifetime,  was 
authorized  by  the  power  conferred 
by  the  will. 

In  Griflin  v.  Kitchen  (1917)  225 
Mass.  3S1,  114  N.  E.  431,  it  appeared 
that  the  will  -ot  a  husband  gave  his 
wife  a  life  estate  for  her  support, 
comfort,  and  enjoyment,  or  for  any 
other  purpose  for  which  she  might 
deem  it  necessary  to  use  it,  with  "full 
power  during  her  lifetime,  to  sell  in 
her  sole  and  individual  name,  or  dis- 
pose of  in  any  way  she  may  deem 
necessary,  .  .  .  any  or  all  my  said 
personal  or  real  estate."  It  was  held 
that  the  will  gave  an  absolute  and 


unlimited  power  to  use  the  principal 
for  any  purpose  which  the  widow  in 
good  faith  thought  reasonable  and 
proper,  to  provide  in  a  broad  way  for 
her  support,  comfort,  and  enjoyment 
Hence,  an  agreement  between  the 
widow  and  her  sister  by  which  the 
latter  was  to  care  for  the  former  dur- 
ing her  last  illness,  she  being  afilieted 
with  an  offensive  disease,  and  in  con- 
sideration therefor  was  to  receive 
whatever  remained  of  the  testator's 
property,  was  reasonably  necessary, 
and  was  in  fact  a  reasonable  appro- 
priation of  the  property  for  the  wid- 
ow's support  and  comfort. 

In  Kemp  v.  Kemp  (1916)  223  Mass. 
32,  111  N.  E.  673,  it  appeared  that  a 
testator  gave  to  his  wife  the  use  of 
and  income  from  all  of  his  estate 
"for  her  support,  comfort  and  enjoy- 
ment, and  for  any  other  purpose  as 
she  in  her. judgment  may  deem  neces- 
sary." If  the  income  should  be  in- 
sufficient, in  her  judgment,  for  her 
support,  comfort,  and  enjoyment,  "or 
for  any  other  purpose  for  which  she 
may  wish  to  spend  money,"  the  power 
was  given"  her  te  sell  "any  of  my  es- 
tate, real,  personal  and  mixed,"  and 
to  spend  the  proceeds  arising  from  the 
sale  for  her  support,  comfort,  and 
enjoyment,  or  for  any  purpose  she 
might  wish  to  spend  money,  "and  to 
convey  and  transfer  by  deed  or  other 
instrument  in  her  own  name  for  the 
above-named  purpose  or  for  invest- 
ment." It  was  held  that  the  wife  was 
given  a  life  estate  with  a  power  of 
disposal  only  in  the  event  that  the  in- 
come became  insufficient,  and  that 
her  power  was  limited  to  a  sale  and 
to  a  conveyance  and  transfer  by  deed 
or  other  instrument,  for  the  purposes 
mentioned  in  the  will. 

In  Hoxie  v.  Finney  (1888)  147 
Mass.  616,  18  N.  E.  593,  it  appeared 
that  a  clause  of  a  i^ill  was  in  the  fol- 
lowing words :  "Meaning  and  intend- 
ing to  make  honorable  and  liberal  pro- 
vision for  my  wife,  Susan  Manter, 
during  her  natural  life,  out  of  my  es- 
tate, I  do  give  and  bequeath  to  her  the 
use  and  improvement  of  my  whole  es- 
tate, both  real  and  personal,  of  which 
I  mayjdie  seised  and  possessed,  with 
liber^    to    use    and    appropriate    bo 
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much  of  the  principal,  in  addition  to 
the  income,  as  she  may  deem  neces- 
sary for  her  comfort  and  support;  and 
I  do  authorize  and  empower  her  to 
sell  and  dispose  of  the  whole  or  any 
part  of  my  real  and  personal  estate 
at  her  discretion,"  the  remainder  aft- 
er her  death  passing  to  his  heirs.  It 
was  held  that  the  widow  might  use 
her  best  judgment  and  discretion  in 
disposing  of  the  property,  with  a  view 
to  obtaining  from  it  the  maintenance 
and  support  to  which  she  was  entitled, 
and  that  so  long  as  she  acted  in  good 
faith,  she  might,  in  the  exercise  of 
the  large  discretion  with  which  she 
was  invested,  retain  for  her  use  the 
life  estate  which  was  hers  absolutely, 
and  sell  the  remainder  to  obtain  the 
necessary  means  of  support. 

In  Cheney  v.  Stafford  (1903)  76  Vt. 
16,  56  Atl.  88,  it  appeared  that  a  tes- 
tatrix bequeathed  to  her  husband  the 
use  of  all  her  estate  during  his  nat- 
ural life,  "but  in  case  the  use  of  such 
estate,  together  with  the  use  of  such 
property  as  he  may  own  in  his  own 
right,  shall  be  insufScient  to  support 
him  comfortably  and  according  to  the 
requirements  of  his  age,  I  hereby  au- 
thorize and  empower  him  to  sell  and 
convey  such  and  so  many  of  the  build- 
ing lots  .  .  .  as  he  shall  from  time 
to  time  judge  and  determine  to  be 
necessary  to  provide  means  for  such 
support,  and  to  use  and  appropriate 
so  much  of  the  proceeds  for  such  sup- 
port as  he  shall  require."  It  was  held 
that  the  husband  was  not  authorized 
to  convey  a  lot- on  which  stood  a  tene< 
ment  house,  as  necessary  for  his  com- 
fortable support 

Keceailtjr  of  lale. 

Where  a  power  of  sale  for  the  pur- 
pose of  maintenance  and  support  is 
given  to  a  life  tenant,  the  question 
whether  a  sale  is  necessary  to  the 
support  of  the  life  tenant  is  generally 
considered  as  committed  to  his  dis- 
cretion. 

Thus,  in  Cain  v.  Cain  (1899)  127 
Ala.  440,  29  So.  846,  it  appeared  that 
a  testator  gave  all  his  real  and  per- 
sonal property  to  his  wife,  to  have 
and  control  as  he  might  if  living,  and 
"to  sell  and  convey  any  property  she 
may  choose  for  her  support  or  com- 


fort, as  she  may  see  proper  during  her 
natural  life,  and  at  her  death  what 
may  be  left  of  my  said  estate  the  same 
to  be  divided  according  to  law  in  such 
cases  made  and  provided."  In  revers- 
ing a  decree  restraining  the  widow 
from  selling  or  otherwise  disposing  of 
the  property,  the  court  held  that  the 
terms  of  the  will  imported  a  convey- 
ance to  her  of  a  life  estate  in  the  tes- 
tator's property,  together  with  a  pow- 
er to  dispose  of  the  same  inter  vivos, 
which  was  unqualified,  unless  in  re- 
spect of  the  purpose  for  which  it  was 
given,  and  that  the  title  she  might 
convey  was  not  confined  to  her  life' 
interest,  but  extended  to  the  absolute 
estate  in  so  much  of  the  property  as 
might  be  subjected  to  the  power.  The 
court  held,  moreover,  that  the  life 
tenant's  power  of  disposition  was  not 
contingent  and  limited  to  only  so. 
much  of  the  property  as  would  sftf- 
fice  for  her  support  and  comfort,  but 
was  general,  stating  in  this  respect 
that,  in  the  sentence,  "to  sell  and  con- 
vey any  property  she  may  choose  for 
her  comfort  and  support  as  she  may 
see  proper,"  the  word  "choose"- 
seemed  to  have  been  used  as  synony- 
mous with  "wish"  or  "desire,"  and 
that  by  such  use,  together  with  the 
omission  of  all  reference  to  her  neces- 
sities, it  appeared  that  the  testator 
intended  to  invest  his  widow  with 
full  discretion  in  determining  the  oci- 
casion  for  selling,  as  well  as  the  selec- 
tion of  the  property  to  be  sold. 
Hence,  though  the  power  was  ex- 
pressed to  be  for  a  purpose,  the  court 
held  that  its  exercise  was  bounded 
only  by  the  donee's  judgment  and  dis- 
cretion in  fulfilling  that  purpose,  and 
that  her  discretion  was  not  subject 
to  control  by  the  courts. 

In  Matthews  v.  Capshaw  (1902)  109 
Tenn.  480,  97  Am.  St.  Rep.  854,  72  S. 
W.  964,  it  appeared  that  a  testator 
gave  his  wife  all  his  property  dur- 
ing her  life  or  widowhood,  and  in  case 
of  necessity  authorized  her  to  sell 
any  of  it  for  the  benefit  of  the  family. 
The  court  held  that  the  existence  of 
the  necessity  of  a  sale  of  his  property 
was  for  the  determination  of  the  tes- 
tator's widow,  in  accordance  with  her 
best  judgment   and   discretion;   and 
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that  any  disposition  of  the  property 
made  by  her  in  good  faith,  altTiough 
others  might  differ  with  her  as  to  the 
necessity,  was  valid,  and  vested  in 
the  purchaser  a  good  title. 

In  Paxton  v.  Bond  (1891)  12  Ky.  L. 
Rep.  949,  15  S.  W.  875,  it  appeared 
that  a  testator  gave  his  wife  all  of 
his  property,  real  and  personal,  for 
her  support  during  her  life.  Suppos- 
ing this  to  give  her  only  the  income 
or  profits  arising  from  his  estate, 
which  was  practically  all  realty,  he 
therefore  further  provided:  "If  at 
any  time  my  wife  should  become 
needy,  and  the  farm  fail  to  make  her 
a  support,  I  give  her  the  right  to  sell 
50  acres  of  the  land  on  either  side 
she  may  choose,  and  to  have  the  pro- 
ceeds." The  widow  subsequently  sold 
the  land,  the  consideration  being  $200 
in  eash,  and  her  support  comfortably 
during  life.  It  was  held  that  she  had 
the  power  to  do  this,  being  the  only 
one  authorized  to  determine  the  ques- 
tion of  the  necessity  for  selling  the 
land,  and  that  she  was  entitled  ab- 
solutely to  the  proceeds. 

In  Hosman  v.  Willett  (1908)  32  Ky. 
L.  Rep.  906,  107  S.  W.  334,  the  will 
under  consideration  gave  the  testa- 
tor's sister  and  his  niece  all  of  his 
property  that  was  left  after  the  pay- 
ment of  his  debts,  to  use  or  sell  in 
any  way  they  wished  for  their  sup- 
port. It  further  provided,  however, 
that  what  was  left  after  their  death 
was  to  be  divided  equally  between  his 
brother  and  sisters,  or  their  heirs.  It 
was  held  that  the  effect  of  this  provi- 
sion was  to  give  the  beneficiaries  a 
life  estate  in  the  testator's  property, 
subject  to  be  converted  into  a  fee  by 
their  conveyance  of  the  property  in 
t  ny  way  they  might  wish  for  their  sup- 
port; and  the  words,  "in  any  way  they 
may  wish  for  their  support,"  showed 
plainly  that  the  testator  intended  that 
they  should  be  the  sole  judges  of  the 
necessity  of  a  sale  of  the  property. 
Hence,  one  of  the  beneficiaries  having 
elected,  under  the  power  given  her  by 
the  will,  to  sell  the  property  for  her 
support,  and  she  being  the  sole  judge 
of  the  necessity,  it  was  held  that  the 
judgment  of  the  trial  court,  finding 
that  there  was  no  necessity  for  the 


sale,  was  certainly  erroneous,  as  it 
had  no  power  to  pass  on  the  question. 

In  Burke  v.  Burke  (1913)  259  111. 
262,  102  N.  E.  293,  it  appeared  that  a 
devise  to  a  widow  was  expressly  of  the 
rents  and  income  of  the  real  estate  so 
long  as  she  might  live,  with  the  right 
to  occupy  or  lease  the  real  estate  as 
she  might  prefer,  and  in  case  at  any 
time  she  should  deem  it  necessary  to 
sell  the  real  estate,  in  order  to  supply 
herself  with  the  comforts  and  neces- 
sities of  life,  the  testator  empowered 
her  with  full  right,  power,  and  au- 
thority to  make  such  sale,  and  to  con- 
vey the  property  so  sold  as  her  own. 
It  was  held  that  the  widow's  power  of 
disposition  was  not  unlimited,  but  was 
qualified,  to  be  exercised  only  in  case 
she,'  as  life  tenant,  should  deem  it 
necessary,  in  order  to  supply  herself 
with  the  comforts  and  necessities  of 
life,  and  that  a  court  of  equity  would 
restrain  any  exercise  of  the  power  of 
alienation  without  reference  to  the 
condition  imposed. 

In  Scheldt  v.  Crecelius  (1887)  94 
Mo.  322,  4  Am.  St.  Rep.  384,  27  S.  W. 
412,  it  appeared  that  a  testator  gave 
all  his  property  to  his  wife,  and  pro- 
vided that  she  should,  until  her  death, 
manage  and  dispose  of  it  as.  she 
pleased,  and  that  he  desired  to  be  un- 
derstood as  empowering  her,  in  cases 
of  necessity,  to  sell  not  only  personal, 
but  real,  property.  It  appeared  that 
the  widow  executed  a  deed,  to  take 
effect  in  possession  after  her  death, 
which  recited  that  the  land  was  sold 
in  consideration  of  the  sum  of  $1 
and  unpaid  and  indispensable  services 
rendered,  said  services  having  been 
matters  of  necessity  towards  the  main- 
tenance and  existence  of'  the  widow, 
and  in  consideration  of  similar  serv- 
ices yet  to  be  rendered.  It  was  con- 
tended that  the  widow  was  to  be  the 
sole  judge  as  to  whether  her  necessi- 
ties required  the  sale  of  the  land,  and 
that,  having  sold  it  under  the  power, 
the  deed  could  not  be  assailed  at  law. 
The  court  held,  however,  that  it  was 
the  intention  of  the  testator  to  in- 
vest only  a  life  estate  in  his  wife,  with 
the  power  to  dispose  of  the  fee  in 
case  her  necessities  or  actual  needs 
required  it,  and  that  her  power  to  con- 
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vey  the  fee  was  dependent  on  a  con- 
tingency which  must  have,  happened 
or  existed  before  the  power  thus  to 
dispose  of  the  land  could  be  called  in- 
to exercise.  The  court  held  that,  it 
appearing  from  the  record  that,  by 
the  consent  of  the  parties,  the  facts  as 
to  whether  the  necessity  contemplated 
by  the  will  existed  at  the  time  the  deed 
was  executed,  and  whether  it  was 
made  in  good  faith,  for  the  purpose 
-of  securing  such  support  and  mainte- 
nance, were  submitted  to  the  jury,  the 
judgment  by  consent,  rendered  on 
their  finding  to  the  contrary,  would 
not  be  disturbed,  the  evidence  tending 
strongly  to  show  that  the  widow's  ob- 
ject in  making  the  deed  was  simply  to 
-deprive  certain  of  the  remaindermen 
of  their  interest  under  the  will  in  the 
land  conveyed. 

In  Dodge  v.  Moore  (1868)  100  Mass. 
335,  it  appeared  that  a  testator  gave 
his  wife  the  income,  use,  and  improve- 
ment, for  and  during  her  natural  life, 
of  all  his  estate,  "and  if  the  income 
of  said  estate  shall  be  insuiRcient  for 
her  support,  it  is  my  will  that  she  shall 
use  so  much  of  the  principal  as  she 
may  think  necessary;  and  I  hereby 
give  her  full  power  and  authority  to 
sell  any  part  or  all  of  either  the  real 
■or  personal  estate  whenever  she  may 
think  it  expedient,  either  for  her  sup- 
port, or  for  investment,"  "and  all  of 
said  estate,  real  and  personal,  that 
may  remain  at  the  decease  of  my  said 
wife,  I  give  and  devise  to  my  daugh- 
ter." The  court  held  that  the  will 
gave  to  the  widow  "full  power  and  au- 
thority it»  sell  any  part  or  all  of  either 
the  real  or  personal  estate  whenever 
she  might  think  it  expedient,"  the  dis- 
cretion given  her  being  unlimited. 
The  court  said:  "Although  her  right 
in  the  proceeds  is  only  a  life  inter- 
est, and  what  may  remain  at  her  de- 
cease is  given  to  the  daughter  of  the 
testator,  yet  the  authority  of  the 
widow  to  consume  the  principal  for 
her  support,  if  the  income  should  be 
insufficient,  is  limited  only  by  the 
"measure  of  'so  much  of  the  principal 
as  she  may  think  necessary.'  Her 
right  to  sell  the  real  estate  is  not 
■contingent  upon  the  insufficiency  of 
the  income;  and  if  it  were,  she  is 


herself  the  sole  judge  of  the  neces- 
sity." 

In  Sparhawk  v.  Goldthwaite  (1917) 
225  Mass.  414,  114  N.  E.  718,  the  will 
in  controversy  gave  all  the  testator's 
property  to  his  wife,  subject  to  the 
condition  that  his  brother  should  re- 
ceive a  comfortable  maintenance  and 
support  out  of  it  in  an  amount  dis- 
cretionary with  his  wife,  and  then 
gave  his  wife  power  to  sell  and  dis- 
pose of  all  and  any  part  of  his  estate 
if  at  any  time  she  should  think  it 
necessaiy  for  the  comfortable  support 
of  herself  or  of  the  testator's  brother. 
It  was  held  that  the  power  given  the 
widow  was  broad  enough  to  author- 
ize such  sale  as  she,  acting  in  good 
faith,  should  deem  necessary  to  pro- 
vide comfortably  for  herself  and  the 
brother,  and  was  not  restricted  to  her 
"actual  needs." 

In  Stocker  v.  Foster  (1901)  178 
Mass.  591,  60  N.  E.  407,  it  appeared 
that  a  testatrix  devised  all  of  her  es- 
tate to  her  husband  during  his  natural 
life,  with  full  power  and  authority  to 
sell  and  dispose  of  any  or  every  por- 
tion thereof  whenever,  in  his  judg- 
ment, he  might  deem  it  conducive  to 
his  comfort.  It  was  held  that  the 
life  tenant  was  authorized  to  sell  or 
otherwise  dispose  of  the  estate  for  a 
valuable  consideration  only,  and  only 
when  he,  in  good  faith,  deemed  such 
sale  or  disposal  to  be  conducive  to 
his  comfort  by  enabling  him,  by  means 
of  such  a  consideration,  to  supply  his 
present  or  prospective  needs. 

In  Stevens  v.  Winship  (1823)  1 
Pick.  (Mass.)  818,  11  Am.  Dec.  178, 
however,  it  appeared  that  a  testator 
devised  the  use  and  improvement  of 
a  messuage  to  his  wife  for  her  life, 
she  keeping  it  in  repair,  and  after  her 
death,  to  his  brothers.  His  will  also 
gave  his  wife,  "in  case  she  shall  stand 
in  need,  full  power  to  sell  his  whole 
estate,  real  as  well  as  personal,  for 
her  comfortable  support."  It  was  held 
that  the  wife  took  a  life  estate,  with 
power  to  sell  on  the  happening  of  a 
contingency;  that  is,  that  she  should 
stand  in  need,  and  that  the  disposition 
should  have  become  necessary  for  her 
support.  Whether  this  contingency 
had  happened  or  not  was,  the  court 
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held,  a  question  for  the  jury,  on 
which  their  determination  was  de- 
cisive. 

In  Lamed  v.  Bridge  (1886)  17  Pick. 
(Mass.)  839,  it  appeared  that  a  tes- 
tator gave  his  wife  the  use  and  benefit 
of  all  his  estate,  which  the  court  held 
was  to  be  construed  as  an  estate  for 
life,  both  in  the  real  and  personal 
property.  And  the  further  clause, 
"should  the  income  prove  insufiicient 
for  her  comfortable  support,  she  to 
dispose  of  so  much  thereof  as  shall 
be  necessary  for  that  purpose,"  was  a 
naked  power,  depending  on  a  contin- 
gency. The  court  held  that,  in  order 
to  the  due  execution  of  the  power,  the 
happening  of  the  contingency  was  a 
condition  precedent,  and  that,  in  ad- 
dition to  the  happening  of  the  contin- 
gency, the  power  must  be  executed  in 
the  lifetime  of  the  widow,  and  by  her- 
self personally. 

In  Minot  v.  Prescott  (1782)  14 
Mass.  496,  it  appeared  that  a  testator 
devised  the  income  of  his  real  and 
personal  estate  to  his  wife  during  life, 
"and  if  not  sufficient  to  support  her 
comfortably,  then  power  to  sell  any 
of  his  estate  for  that  purpose."  It  was 
held  that  the  power  was  not  to  dis- 
pose at  will  or  pleasure,  but  on  the 
happening  of  a  particular  event,  viz., 
the  income  proving  insufficient  to  sup- 
port the  wife,  which,  the  court  held, 
was  a  condition  precedent.  And  the 
jury  having  found  that  there  was  a 
sufficiency  of  the  personal  estate  for 
the  comfortable  support  of  the  widow, 
the  court  held  that  her  conveyance  of 
the  land  could  not  be  supported. 

In  Morse  v.  Natick  (1910)  176 
Mass.  610,  67  N.  E.  996,  it  appeared 
that  a  testator  gave  all  his  residu- 
ary estate  to  his  sister  "for  and  dur- 
ing her  natural  life,  and  she  is  em- 
powered to  sell  and  dispose  of  so  much 
of  my  estate  as  will  insure  her  a  com- 
fortable living,  and  to  that  end  she 
is  authorized  to  sell  such  portion  of 
my  real  estate  by  public  or  private 
sale,  giving  good  and  sufficient  deeds 
therefor,  meaning  and  Intending  to 
give  her  full  control  of  the  same,  with 
full  power  to  deed  to  her  grantees, 
their  heirs  and  assigns,  forever."  It 
was  held  that  she  took  only  a  life  es- 


tate therein,  with  power  "to  sell  and 
dispose  of  so  much  ...  as  will 
insure  her  a  comfortable  living;" 
and  that  the  testator's  purpose,  which 
was  expressed,  "to  give  her  full  con- 
trol, .  .  .  with  full  power  to  deed 
to  her  grantees,  their  heirs  and  as- 
signs, forever,"  was  inserted  only  to 
make  more  clear  her  right  to  sell  and 
convey  in  case  it  became  necessary  to 
do  so  in  order  to  insure  her  a  com- 
fortable living. 

In  Hamilton  v.  Hamilton  (1910) 
149  Iowa,  321,  128  N.  W.  380,  it  ap- 
peared that  a  testatrix  gaVe  the  resi- 
due of  her  estate  to  her  husband  "dur- 
ing his  life  with  full  power  to  sell, 
transfer  and  dispose  of  the  same  or 
as  much  thereof  as  may  from  time  to 
time  be  needed  for  his  support  and 
maintenance  during  his  said  lifetime," 
with  remainder  over  to  her  children. 
It  was  held  that,  under  the  power  an- 
nexed to  the  life  estate,  the  life  ten- 
ant was  the  sole  judge  of  his  needs, 
and  that  whenever  he  in  good  faith 
determined  that  his  reasonable  main- 
tenance and  support  required  it,  he 
could  sell  or  dispose  of  the  property, 
in  whole  or  in  part,  without  first  ob- 
taining authority  from  the  court. 

In  the  case  of  Re  Proctor  (1895)  96 
Iowa,  172,  63  N.  W.  670,  it  appeared 
that  the  devise  was  to  a  wife  "during 
her  life,  with  full  power  to  sell,  trans- 
fer, and  dispose  of  same  as  much  as 
may  from  time  to  time  be  needed  for 
her  support  and  the  cancelation  of 
any  indebtedness  now  and  hereafter 
existing,"  and  after  her  death,  all  the 
then  remaining  property  was  to  re- 
vert to  a  son.  It  was  held  that  the 
wife  was  given  a  life  estate  with  a 
limited  power  of  disposal,  her  author- 
ity being  restricted  to  a  sale,  trans- 
fer, or  disposition  of  the  property  if 
needed  for  her  support,  or  if  neces- 
sary to  satisfy  indebtedness  then  or 
thereafter  existing,  only. 

In  Rowe  v.  Rowe  (1908)  120  Iowa» 
17,  94  N.  W.  258,  it  appeared  that  a 
testator  devised  his  property  to  his 
wife,  "she  to  have  full  use,  manage- 
ment, control  and  disposal  of  the 
same  for  her  use,  comfort  and  sup- 
port so  long  as  she  shall  live,"  all 
property  remaining  to  descend  to  any 
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children  living  at  the  time  of  the 
wife's  death.  It  was  held  that  the 
widow  took  a  life  estate  with  a  limited 
power  of  disposition  for  her  ase,  com- 
fort, and  support  so  long  as  she  shonld 
live,  under  which  power  she  might 
sell  the  entire  property  for  her  sup- 
port 

In  Haines  v.  Brown  (1916)  114  Me. 
320,  96  Atl.  228,  it  appeared  that  a' 
testator  gave  and  devised  the  rest  and 
residue  of  his  estate  to  his  wife,  to 
her  sole  use  as  long  as  she  should  re- 
main his  widow  or  until  her  decease, 
with  the  privilege  of  selling  any  part 
thereof,  if  absolutely  necessary,  for 
her  support  and  maintenance,  "but 
under  no  other  consideration."  It  was 
held  that  the  power  to  sell,  given  the 
wife  by  the  will,  was  contingent  on 
the  sale  being  absolutely  necessary 
for  her  maintenance  and  support. 

In  Larsen  v.  Johnson  (1890)  78 
Wis.  300,  23  Am.  St.  Rep.  404,  47  N. 
W.  615,  however,  under  a  will  giving 
his  wife  all  the  testator's  land,  "to 
be  for  her  sole  use  and  benefit  so  long 
as  she  shall  live,  with  power  to  dis- 
pose of  the  same  if  it  shall  be  neces- 
sary for  her  support  and  comfort  in 
this  life,"  it  was  held  that  the  widow 
had  the  power  to  dispose  of  the  corr 
pus  or  fee  of  the  estate,  on  the  con- 
dition or  contingency  of  its  necessity 
for  her  support  and  comfort. 

In  Jones  v.  Deming  (1892)  91  Mich. 
481,  51  N.  W.  1119,  it  appeared  that  a 
testator  devised  certain  real  estate  to 
his  wife,  "subject  to  the  condition 
that  she  is  to  receive  the  rents,  profits, 
and  benefits  during  her  natural  life- 
time, and,  in  case  necessary,  to  sell 
and  dispose  of  the  same  according  to 
law."  It  was  held  that  the  will  ex- 
ipressly  limited  the  wife's  interest  to  a 
life  estate,  and,  it  appearing  that  her 
second  husband  was  abundantly  able 
to  support  her,  that  no  necessity  was 
shown  to  sell  or  dispose  of  any  of  the 
property  for  her  support  and  mainte- 
nance. 

In  Reynolds  v.  Jones  (1916)  —  N. 
H.  — ,  97  Atl.  557,  wherein  it  ap- 
peared that  a  testator  bequeathed  the 
residue  of  his  estate  to  his  wife  for 
life,  and  provided  that  "if  at  any  time 
her  property,  including  the  income  of 
2  A.L.R.— 80. 


said  bequest,  shall  from  any  cause  be 
so  reduce^,  as  to  be  insufiicient  for 
her  comfortable  support,  she  is  here- 
by authorized  to  sell  so  much  of  said 
property  as  her  wants  may  require 
and  apply  the  proceeds  to  her  own 
maintenance,"  it  was  held  that  it  was 
the  testator's  intention  that  his  wife 
could  sell  and  use  his  property  only 
when  his  wife's  property  was  exhaust- 
ed and  the  income  from  his  would 
not  support  her,  the  words,  "if  at 
any  time  her  property,"  not  meaning 
"if  at  any  time  her  income,"  and  the 
word  "reduced"  meaning  impover- 
ished,— ^in  want, — ^that  she  had  no 
property.  This  provision,  it  was  held, 
could  work  no  hardship  on  her,  for 
she  could  dispose  of  and  expend  all 
of  his  property  for  her  support  if  her 
wants  required  it,  after  she  had  ex- 
pended her  own,  but  it  would  simply 
prevent  her  from  disposing  of  his 
property  and  retaining  her  own,  to  go 
at  her  death  to  her  heirs  or  devisees, 
— ^a  result  which  the  testator  appar- 
ently desired  to  avoid,  considering 
that  he  had  three  children  and  his  wife 
none. 

In  Yetzer  v.  Brisse  (1899)  190  Pa. 
346,  42  Atl.  677,  the  will  under  con- 
sideration gave  all  the  testator's 
property  to  his  wife,  during  her  nat- 
ural life,  or  so  long  as  she  should 
remain  his  widow,  and  directed  that 
"in  case  my  wife  cannot  support  and 
maintain  herself  from  my  real  estate, 
she  is  hereby  authorized  to  sell  the 
same  and  use  the  proceeds  for  her 
support  and  maintenance."  The  court 
held  that  the  will  left  the  ascertain- 
ment of  the  fact  that  she  could  or 
could  not  support  and  maintain  her- 
self from  the  real  estate  to  the  widow 
alone,  and  that  her  judgment  was  ab- 
solutely unfettered.  Hence,  the  widow 
admitting  that  she  could  not  support 
and  maintain  herself  out  of  the  real 
estate,  the  power  to  sell  was  created, 
and  she  was  "authorized  to  sell  the 
same  and  use  the  proceeds  for  her 
support  and  maintenance,"  her  con- 
veyance carrying  the  fee. 

In  Morford  v.  Diefifenbacker  (1884) 
64  Mich.  593,  20  N.  W.  600,  however, 
it  appeared  that  the  will  of  a  testa- 
trix devised  all  the  residue  of  her  es- 
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tate  to  her  mother,  "for  and  during 
her  natural  life.  And  in  case  the  use 
of  said  property  shall  be  insufficient 
for  her  support,  then  and  in  such 
case,  I  hereby  authorize  her  to  dis- 
pose of  such  of  said  property,  and 
«uch  amounts  thereof,  as  shall  be  suf- 
ficient for  her  support,  and  what  shall 
remain  at  her  death"  was  then  given 
to  a  cousin.  It  was  held  that  the 
power  to  dispose  of  the  property  being 
conditioned  on  the  use  thereof  being 
insufficient  for  the  beneficiary's  sup- 
port, the  beneficiary  could  not  justify 
an  exercise  of  the  power  to  sell. f of 
the  purpose  of  raising  money,  when 
there  was  already >money  on  hand  with 
which  the  object  of  the  testatrix's 
bounty  could  be  accomplished. 

In  the  case  of  Re  Tyson's  Estate 
(1899)  191  Pa.  218,  43  Atl.  131.  the 
will  under  consideration  gave  the 
whole  of  the  testator's  estate,  real  and 
personal,  to  his  wife,  she  "to  have  the 
same  and  iise  it  at  pleasure  for  her 
sole  use  as  fully,  largely  and  amply 
to  all  intents  and  purposes  as  I  my- 
self could  or  might  have  done  in  my 
lifetime  with  full  power  at  any  time 
to  sell  or  dispose  of  any  part  or  the 
whole  of  the  same,"  and  she  to  "have 
the  proceeds  of  such  sale  at  her  own 
disposal."  The  will  also  provided 
that  the  management,  control,  and 
proceeds  of  the  estate  should  be  re- 
served for  and  to  the  sole  use  of  the 
wife  during  her  lifetime,  and  directed 
that,  after  her  decease,  the  executors 
should  sell  the  testator's  property, 
real  and  personal,  and  divide  the  es- 
tate as  provided  therein.  The  court 
held  that  the  intention  of  the  testator 
was  to  give  his  wife  so  much,  and 
only  so  much,  though  possibly  amount- 
ing to  the  whole,  as  should  be  neces- 
sary for  her  own  comfort  and  enjoy- 
ment of  life,  and  the  residue,  be  it 
much  or  little,  was  to  pass  under  his 
will.  The  extent  of  the  widow's  con- 
sumption of  the  estate  was,  the  court 
held,  within  her  own  control,  and  her 
decision  was  without  appeal,  but  it 
must  have  been  honestly  reached,  in 
accordance  with  the  purpose  the  tes- 
tator intended,  and  not  merely  color- 
ably,  to  defeat  his  will.  The  court 
held  that'  she  had  power  to  carry  out 


his  intention  by  sale,  transfer,  and 
consumption  of  the  proceeds  in  such 
a  way  as  to  leave  nothing  at  her 
death;  but  a  transfer  with  intent  not 
to  consume  for  herself,  but  to  pre- 
serve for  others  after  her  death,  and 
to  change  the  beneficiaries  after  her 
from  those  chosen  by  her  husband  to 
others  of  her  own  selection,  would  be 
a  fraud  on  the  testator  and  his  will. 

See  also  infra,  II.  b. 
Piurpos*  «t  aale. 

Where  an  express  power  of  sale  for 
the  support  and  maintenance  of  a  life 
tenant  is  given,  the  power  of  sale  is 
confined  to  that  purpose  and  may  be 
exercised  for  no  other. 

Thus  in  Luscomb  v.  Fintzelberg 
(1912)  162  CaL  433,  123  Pac.  247, 
it  appeared  that  a  testator  bequeathed 
and  devised  to  his  wife  all  his  prop- 
erty, real  and  personal,  to  have  and 
to  hold,  sell,  lease,  and  otherwise  dis- 
pose of  for  her  own  use  and  behoof 
during  her  life,  and  then  provided 
for  the  distribution  of  all  the  property 
remaining  at  her  death.  The  decree 
of  distribution  of  the  property  gave 
the  estate  to  the  widow  for  the  term 
of  her  natural  life,  with  power  to  sell 
and  convey  the  same  in  fee,  as  she 
might  see  fit,  for  her  own  use,  with 
a  devise  over.  It  was  held  that  while 
the  widow  was  given  a  power  of  dis- 
position of  the  property  in  fee  by  the 
decree  of  distribution,  it  was  not  a 
power  of  disposition  with  an  unquali- 
fied right  to  the  use  of  the  proceeds 
for  any  and  all  purposes,  but  for  the 
particular  purpose  that  the  proceeds 
might  be  devoted  by  her  "for  her  own 
use;"  such  use  meaning,  of  course, 
personal  use  by  her  for  her  support, 
comfort,  and  maintenance  during  life. 

In  Griflin  v.  Griflin  (1892)  141  111. 
373,  31  N.  E.  131,  it  appeared  that  a 
testator  gave  his  widow  a  life  estate 
in  his  property  "with  the  same  right 
to  sell  the  same  for  her  support  and 
maintenance  that  I  would  have  if  liv- 
ing." It  was  held  that  the  power  of 
disposition  given  the  widow  was  not 
restricted  to  simply  an  authority  to 
sell  in  the  event  that  a  sale  was  essen- 
tial for  her  necessary  support  and 
maintenance,  and  that  it  was  not  for 
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ihe  courts  to  annex  such  a  provision. 
The  court  further  stated  that  the  tes- 
tator, in  order  more  effectually  to  se- 
cure the  comfort  and  happiness  of 
liis  wife,  had  clothed  her  with  a  pow- 
er, to  be  exercised  in  her  discretion, 
to  sell  any  or  all  of  the  real  estate  for 
her  support  and  maintenance,  the 
amount  of  money  which  she  should 
use  for  those  purposes  being  restrict- 
ed by  no  words  of  limitation,  but 
being  left  solely  to  her  discretion, 
and  upheld  the  validity  of  a  deed  made 
by  her  which  contained  the  follow- 
ing recital:  "This  deed  is  made,  and 
the  sale  of  said  land,  in  pursuance 
of  the  will  of  John  Griffin,  to  obtain 
money  for  the  support  of  the  said 
Mary  Gri£Sn,  the  said  widow  of  said 
John  Griffin,  as  all  the  other  personal 
effects  bequeathed  in  said  will  are 
absorbed,  and  there  is  no  other  means 
left  for  the  support  of  said  widow." 
But  the  court  held  that  the  testator 
had  only  authorized  his  wife  "to  sell" 
his  real  estate,, that  is,  to  dispose  of 
it  for  an  equivalent  in  money,  and 
hence  that  another  deed  by  her  to  a 
third  person  who  agree4  to  support 
and  maintain  her  during  life,  and  bury 
her  when  dead,  was  invalid. 

In  Fleming  v.  Mills  (1899)  182  IlL 
464,  65  N.  E.  373,  wherein  it  appeared 
that,  by  the  terms  of  a  will,  a  life 
estate  was  conferred  on  the  testator's 
widow,  with  a  power  of  sale  for  the 
support  and  maintenance  of  herself 
or  family,  it  was  held  that  if  it  had 
become  necessary  to  use  the  property 
for  the  support  and  maintenance  of 
the  widow  or  her  family,  and  she  had 
sold  and  conveyed  the  property  to 
raise  money  for  that  purpose,  the  sale 
might  have-  been  sustained.  But  the 
.  court  held  that  she  had  no  authority 
to  convey  the  property  to  pay  a  debt 
which  one  of  her  children  had  in- 
curred in  speculation,  and  that  a  sale 
for  that  purpose  could  not  be  sus- 
tained. 

In  Terry  v.  Wiggins  (1872)  47  N. 
Y.  512,  affirming  (1869)  2  Lans.  272, 
it  appeared  that  the  residuary  clause 
of  a  will  bequeathed  to  the  testator's 
wife  all  other  property  he  died  pos- 
sessed of,  "for  her  own  personal  and 
independent    use    and    maintenance. 


with  full  power  to  sell  or  otherwise 
dispose  of  the  same,  in  part  or  the 
whole,  if  she  should  require  it  or  deem 
it  expedient  so  to  do,"  and  on  her 
decease,  "whatever  residue  there  may 
be  of  personal  or  real  estate  and  ef- 
fects" was  directed  to  be  transferred 
by  the  executors  to  the  trustees  of  a 
specified  church.  It  was  held  that  the 
wife  had  a  life  estate,  coupled  with  a 
power  of  disposal,  which  could  only 
be  exercised  under  the  will  in  case 
the  wife  should  require  it  or  should 
deem  it  expedient;  that  is,  with  a  view 
to  her  "personal  use  and  naainte- 
nance,"  the  purposes  for  which  it  was 
given,  during  her  life,  and  by  a  deed 
only. 

In  Rose  v.  Hatch  (1891)  125  N.  Y. 
427,  26  N.  E.  467,  affirming  (1890) 
55  Hun,  457,  8  N.  Y.  Supp.  720,  the  will 
under  consideration  was,  in  part,  as 
follows:  "I  give,  devise  and  bequeath 
all  my  estate  and  property,  whether 
real,  personal  or  mixed,  of  which  I 
may  die  possessed,  to  my  beloved  h(\s- 
band,  Asa  Lyon  Hatch,  in  trust,  to  be 
by  him  held,  enjoyed  and  disposed  of 
as  follows,  that  is  to  say:  Ist.  To  his 
own  proper  use,  benefit  and  advan- 
tage during  his  natural  life,  mean- 
ing and  intending  that  out  of  the  said 
estate,  its  income,  substance,  profits 
and  avails,  my  said  husband  may  and 
shall  derive  his  support  in  whole  or 
in  pajt,  accordingly  as  said  estate 
may  be  made  available,  and  my  said 
husband  may  determine;  but  it  is  my 
desire  that  so  much  of  said  estate  or 
its  profits  and  avails  as  my  said  hus- 
band shall  die  seised  or  possessed  of, 
shall  be  by  him  so  left  secured  and 
disposed  of  as  to  be  devoted  to  the 
support  and  education  of  orphaned 
children  in  such  way  and  manner  as 
in  his  judgment  may  best  conserve  this 
object"  And  after  appointing  the 
husband  executor,  and  requesting  that 
no  bond  be  required  of  him,  it  con- 
tinued: "I  furthermore  give  to  and 
confer  upon  my  before-mentioned 
executor  and  trustee  full  power  and 
authority,  by  public  or  private  sale,  or 
in  any  such  way  or  manner  and  at 
such  price  or  prices  and  terms  of 
credit  as  he  shall  deem  expedient,  to 
bargain,  sell  and  convey  any  and  all 
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the  real,  personal  and  mixed  estate 
of  which  I  may  die  seised,  and  the 
trust  hereby  created  is  intended  to 
confer  such  right  and  authority  un- 
qualifiedly, as  well  as  to  authorize 
and  empower  my  said  executor  and 
trustee  to  make,  execute  and  deliver 
any  such  deed  or  conveyance  as  shall 
be  needful  and  proper  to  fully  carry 
out  and  complete  any  sale,  transfer 
or  encumbrance  of  the  whole  or  any 
part  of  said  estate,  and  to  use  or  in- 
vest the  proceeds  arising  from  such 
sale  or  sales  in  other  real  or  personal 
property  and  estate  with  like  powers 
of  disposition  over  the  same,  as  are 
hereby  given  in  respect  to  the  identi- 
cal estate  and  property  by  me  pos- 
sessed at  the  time  of  my  decease,  pro- 
vided, that  if  any  portion  thereof,  or 
its  avails,  in  money  or  valuables,  be 
used  by  my  said  husband,  such  use 
shall  be  restricted  to  his  personal 
wants  and  necessities  in  providing 
for  his  support  and  livelihood."  It 
was  held  that  the  husband  took  a  life 
estate,  and  in  addition  to  the  whole 
income  was  also  authorized  to  use  so 
much  of  the  corpus  of  the  estate  as 
might  be  needed  for  this  purpose  of 
his  support  and  maintenance,  but  that 
his  use  of  the  corpus  was  absolutely 
restricted  to  his  "personal  wants  and 
necessities  in  providing  for  his  sup- 
port and  livelihood ;"  and  for  the  pur- 
pose of  making  the  property  more 
valuable  to  him,  or  its  managepient 
easier,  or  of  promoting  his  interests 
as  life  tenant,  he  could  sell. 

In  Gibson  v.  Gibson  (1912)  239  Mo. 
490,  144  S.  W.  770,  it  appeared  that  a 
will  contained  the  following  clause: 
"I  will  and  bequeath  to  my  wife  Sarah 
Jane  Gibson  all  of  my  property,  real, 
personal  and  mixed,  wheresoever  the 
same  may  be  situated,  with  the  power 
to  sell,  control,  manage  and  dispose  of 
in  the  same  way  that  I  might  do  if 
living;  but  it  is  my  wish  and  desire, 
and  I  so  will  that  at  her  death,  by 
will,  or  before  if  she  so  elect,  that  she 
shall  divide  among  or  settle  upon  ray 
children  and  my  grandchild  the  said 
property  devised  and  bequeathed  to 
her,  and  increase  or  proceeds  of  the 
same,  in  the  following  manner."  The 
court  held  that  the  widow  took,  under 


the  will,  a  life  estate  by  clear  impli- 
cation, with  full  power  of  disposal  for 
value,  and  that  she  had  the  right  to 
consume  such  parts  of  the  principal 
as  might  be  reasonably  necessary  for 
her  support  in  accordance  with  her 
station  in  life. 

(9)  Implied  power  to  aell. 

Though  a  gift  of  a  life  estate  with 
a  power  to  anticipate  the  principal 
for  the  support  and  maintenance  of 
the  life  tenant  does  not  embody  an 
express  power  to  sell,  such  a  power  is 
considered  to  be  implied  if  it  is  essen- 
tial to  the  full  enjoyment  of  the  power 
of  anticipation. 

Thus,  in  Swarthout  v.  Rainer 
(1894)  143  N,  Y,  499,  38  N.  E.  726, 
affirming  (1893)  67  Hun,  241,  2  N. 
Y.  Supp.  198,  it  appeared  that,  by  the 
terms  of  a  will,  the  testator's  wife 
was  given  all  his  property  "to  have 
and  to  hold  for  her  comfort  and  sup- 
port all  of  the  above-named  property 
if  she  needs  the  same  during  her 
natural  lifetime,  if  she  should  outlive 
me."  It  was  held  that  the  widow  took 
a  life  estate,  with  the  power  to  take 
also  and  to  convert  to  her  use  so  much 
of  the  corpus  of  the  estate  as  she 
should  need  to  apply  to  her  comfort 
and  support  The  will  thus  giving  the 
wife  power  to  exhaust  both  the  real 
and  personal  estate  if  needed  for  her 
comfort  and  support,  the  court  held 
that  in  that  event  she  was  at  liberty 
to  sell  the  whole  real  estate  and  use 
the  proceeds  for  her  support,  her  judg- 
ment being  conclusive  in  the  absence 
of  bad  faith  or  fraud. 

In  Hasbrouck  v.  Knoblauch  (1909) 
130  App.  Div.  378,  114  N.  Y.  Supp. 
949,  modifying  (1908)  69  Misc.  99, 
112  N.  Y.  Supp.  169,  it  appeared  that 
a  testator  devised  his  entire  estate  to 
his  widow  "for  her  use  and  behoof 
during  her  natural  life,  she  to  have 
absolute  control  and  disposal  of  all 
the  income  to  be  derived  therefrom 
and  so  much  of  the  principal  as  she 
may  deem  necessary  for  her  com- 
fortable sustenance  and  support."  It 
was  held  that,  as  affecting  the  real 
property,  there  might  be  an  implied 
power  of  sale  (no  express  power  hav- 
ing been  given)  to  realize  the  prin- 
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«ipal  if  it  became  necessary  for  her 
comfortable  maintenance  and  support, 
of  which  fact  the  widow  was  to  be  the 
judge. 

In  Simmons  v.  Taylor  (1897)  19 
App.  Div.  499,  46  N.  Y.  Supp.  730, 
it  appeared  that  a  testatrix  devised  all 
her  estate,  both  real  and  personal,  to 
her  husband,  "for  and  during  his  nat- 
ural life,  with  power  and  authority  to 
use,  in  addition  to  the  increase  and 
income  thereof,  whatever  portion  of 
the  principal  of  my  said  estate  may 
be  necessary  for  his  comfort  and  con- 
venience, at  any  time  during  his  life, 
in  providing  for  his  necessities  in  case 
said  income  shall  at  any  time  be  in- 
sufficient for  that  purpose."  It  was 
held  that  the  husband  plainly  took  a 
life  estate  under  the  will,  and  also 
whatever  more  should  be  "necessary 
for  his  comfort  and  convenience,"  not 
generally  and  without  limit,  but  "in 
providing  for  his  necessities;"  and 
then  only  "in  case  said  income  shall 
at  any  time  be  insufficient  for  that 
purpose."  Thus,  the  court  held,  the 
will  invested  him  with  a  discretion- 
ary power  to  sell  or  not  in  his  life- 
time, as  to  him  should  "seem  meet 
and  proper." 

In  Blauvelt  v.  Gallagher  (1897)  22 
Misc.  564,  49.  N.  Y.  Supp.  608,  wherein 
it  appeared  that  a  wife  was  given  the 
testator's  entire  estate  while  she  "lives 
and  remains  unmarried,"  to  support 
herself  and  the  children,  and  at  her 
death  the  "residue"  was  left  to  the 
children,  it  was  held  that  the  estate 
was  given  to  her  for  life,  or  until  her 
remarriage,  with  power  to  consume 
the  principal,  and  that  under  it  she 
might  mortgage  or  sell. 

In  Griffin  v.  Nicholas  (1909)  224 
Mo.  276,  123  S.  W.  1063,  under  a  will 
giving  the  residue  of  his  estate  to  the 
testator's  wife,  "to  have  and  to  hold 
and  enjoy  for  her  during  her  natural 
life,  with  full  power  to  make  such 
disposition  thereof  as  may  be  neces- 
sary for  her  own  comfort  and  sup- 
port," it  was  held  that  the  word 
"thereof  meant  "of  that,"  and  that 
the  latter  word  was  a  demonstrative 
pronoun  referring  to  "estate"  as  its 
antecedent,  and  therefore  that  the 
power  given  the  widow  was  to  make 


such  disposition  and  sale  of  the  es- 
tate— that  is,  all  the  estate,  and  not 
merely  her  life  interest — as  might  be 
necessary  for  her  own  comfort  and 
support.  The  court  held  that  this 
power  of  sale  and  disposal  of  the 
property  rested  in  the  discretion  of 
the  widow,  where  it  did  not  appear 
that  she  was  recklessly  or  fraudu- 
lently wasting  the  estate,  and  might 
be  exercised  without  a  court  of  equity 
previously  finding  as  a  fact  that  it 
was  necessary  for  her  comfort  and 
support,  and  decreeing  a  sale.  And 
even  the  fact  that  the  widow  might 
have  been  improvident  in  disposing  of 
money  that  had  before  come  into  her 
hands  would  not,  the  court  held,  pre- 
vent her  from  disposing  of  the  rest  of 
the  estate  as  might  "be  necessary  for 
her  comfort  and  support." 

In  Ghampney  v.  Bradford  (1907) 
196  Mass.  259,  81  N.  £.  993,  the  will 
under  construction  gave  the  testator's 
estate  to  his  wife,  "to  be  used  by  her 
for  her  comfort  and  support  during 
her  natural  life,"  and  bequeathed  all 
his  estate  that  should  remain  at  the 
death  of  his  wife.  It  was  held  that 
the  wife  was  given  a  life  estate  in 
the  property,  with  the  right  to  sell 
and  dispose  of  any  part  of  it  as  she 
might  need  for  her  comfort  and  main- 
tenance, and  this  was  indicated,  not 
only  by  the  language  of  the  gift,  but 
also  by  the  clause  giving  the  children 
only  that  part  of  the  estate  which 
should  remain  at  her  death. 

In  Chase  v.  Ladd  (1891)  153  Mass. 
126,  25  Am.  St.  Rep.  614,  26  N.  E. 
429,  it  appeared  that  a  testator  gave 
all  his  property  to  his  wife,  "to  her 
use  and  behoof  forever,"  and  declared 
that  "if  any  of  the  property  which  I 
have  given  my  beloved  wife  aforesaid 
shall  not  have  been  expended  by  her, 
for  her  support  and  maintenance  dur- 
ing her  lifetime,  then  and  in  that  case 
my  will  is  that  so  much  of  said  es- 
tate as  shall  remain  unexpended  at 
the  time  of  her  decease  shall  be  dis- 
posed thereof  in  manner  following,  to 
wit."  It  was  held  that  the  most  rea- 
sonable construction  of  the  will  was 
that  the  testator  intended  that  the 
wife  should  have  the  use  of  the  prop- 
erty for  her  support  and  maintenance, 
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with  the  power  of  expending  it — ^that 
is,  of  selling  and  conveying  it,  and 
using  the  proceeds — only  so  far  as 
was  necessary  for  hci*  reasonable  sup- 
port and  maintenance  during  her  life, 
but  with  no  other  power  of  dispos- 
ing of  the  property  or  of  any  part  of 
it.  This  construction  of  the  will  was 
approved  and  followed  in  a  later  ap- 
peal in  the  same  case.  Ladd  v.  Chase 
(189g)  155  Mass.  417,  29  N.  E.  637, 
wherein  it  was  held  that  a  quitclaim 
deed  of  the  real  property  by  the 
widow,  the  income  of  the  estate  being 
insufficient  to  support  her,  and  she 
using  the  principal,  was  a  sale  and 
conveyance  in  execution  of  the  power 
given  her  in  the  will,  and  conveyed  a 
fee. 

In  Johnson  v.  Battelle  (1878)  125 
Mass.  453,  under  a  will  devising  the 
residue  of  the  testatrix's  property  to 
her  husband,  for  his  comfort,  support, 
and  maintenance  during  his  natural 
life,  and  at  his  decease,  whatever  of 
her  estate  remained  unexpended  by 
him,  to  her  nieces,  it  was  held  that 
the  husband  took  an  estate  for  life, 
with  a  power  to  sell  and  convey  in 
fee,  if  necessary  for  his  support  and 
maintenance,  and  that  the  remainder 
over  was  contingent  on  its  not  becom- 
ing necessary  for  him  to  exercise  that 
power. 

The  will  construed  in  Stark  v.  Cham- 
bers (1913)  140  Ga.  601,  79  S.  E.  585, 
gave  the  testator's  wife  all  his  prop- 
erty "for  her  support  and  control  dur- 
ing her  lifetime,"  and  after  her  death 
•  "what  property  is  left"  was  to  be  sold 
and  divided,  but  the  wife  to  "use  it  as 
she  needs  for  her  comfort  and  sup- 
port." It  was  held  that  a  sale  of 
part  of  the  land  by  the  widow  for  its 
reasonable  value,  the  money  being 
needed  for  her  support  at  the  time, 
was  authorized  by  the  will  and  con- 
veyed the  fee. 

In  Richardson  v.  Richardson  (1888) 
80  Me.  585,  16  Atl.  250,  wherein  it 
appeared  that  a  testator  gave  all  his 
property  to  his  wife,  "to  her  use  and 
behoof  and  dispose  of  for  her  main- 
tenance during  her  natural  life,"  it 
was  held  that  a  power  to  convey  a 
portion  or  all  of  the  property  was  con- 
ferred on  the  wife  by  the  will,  the 


manner  and  mode  of  disposition  not 
being  dictated  to  her,  but  the  purpose 
for  which  it  might  be  done  being  in- 
dicated. And  it  appearing  that  the 
wife  conveyed  the  homestead  prop- 
erty by  absolute  deed  to  another  devi- 
see, for  the  consideration  of  a  life 
support  to  be  furnished  her  by  the 
grantee,  the  deed  containing  a  condi- 
tion that  if  the  grantee  should  die  be- 
fore the  grantor,  it  should  be  void, 
and  the  grantee  giving  a  bond  for  the 
deed,  it  was  held  that  she  had  dis- 
posed of  the  estate  for  her  mainte- 
nance during  her  life,  and  that  her 
judgment  governed,  even  though  it  ap- 
peared that  she  had  exercised  poor 
judgment. 

In  Hall  V.  Preble  (1878)  68  Me.  100, 
the  will  under  consideration  con- 
tained the  following  clause:  "I  give 
and  bequeath  all  the  residue  and  re- 
mainder of  my  estate,  both  real  and 
personal,  including  all  moneys  that 
may  be  received  upon  my  policy  of 
insurance  upon  my  life,  unto  my  be- 
loved wife,  Annie  E.  Hall,  during  her 
life.  It  is  my  intention  and  desire 
that  said  Annie  E.  Hall  shall  hold  and 
use  to  her  benefit,  all  the  property, 
both  real  and  personal,  owned  by  me 
at  the  time  of  my  decease,  during 
her  life,  the  same  as  if  absolutely 
hers,  and  at  her  death  whatever  may 
be  left,  I  wish  equally  divided  among 
the  survivors  of  my  brothers  and  sis- 
ters. To  avoid  all  contentions  and 
disputes,  it  is  my  request  and  direc- 
tions that  said  Annie  E.  Hall  shall 
immediately  upon  my  decease,  by  will, 
devise  and  direct  that  such  portion  of 
said  estate  as  shall  be  left  at  her  de- 
cease, be  divided  between  the  surviv- 
ors of  my  brothers  and  sisters  ac- 
cording to  my  intention  as  expressed 
in  this  will.  I  wish  it  distinctly  un- 
derstood that  I  place  no  restriction 
upon  my  said  wife  in  regard  to  her 
use  of  my  said  estate,  desiring  and  in- 
tending that  she  shall  use  and  expend 
every  dollar  of  the  same,  if  necessary, 
for  her  care,  comfort  and  support" 
The  court  held  that  the  provisions  of 
the  will,  by  direct  terms  as  well  as  by 
necessary  inference,  gave  the  wife  a 
life  estate,  with  full  power  to  convey 
the  fee  at  her  pleasure,  without  any  re- 
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striction  on  her  use  of  the  same,  for 
her  care,  comfort,  or  support,  and 
made  her  the  sole  judge  of  the  neces- 
sity of  a  sale  and  the  use  thereo.'  for 
her  care,  comfort,  or  support.  There- 
fore, her  conveyance  by  a  deed  of  quit- 
claim to  the  tenant  of  the  devised 
premises  conveyed  the  fee  therein,  and 
not  merely  the  life  estate. 

In  Scott  V.  Perkins  (1848)  28  Me. 
22,  48  Am.  Dec.  470,  it  was  held  that, 
under  a  bequest  by  a  testator  of  all 
his  property,  and  the  income  of  the 
same,  to  his  widow,  to  be  used  and  dis- 
posed of  by  her,  for  her  convenience 
and  comfort,  during  life,  and  a  later 
provision  for  the  distribution  of  what 
might  remain  after  the  decease  of 
the  widow,  the  widow  might  dispose  of 
the  property  whenever  her  comfort 
and  convenience  might  require  that 
she  should  do  so.  And  the  jury,  un- 
der instructions  from  the  court,  found 
that  it  was  necessary  for  the  widow's 
comfort  and  convenience  that  she 
should  sell  the  property,  as  she  did. 

In  Warren  v.  Webb  (1878)  68  Me. 
133,  it  appeared  that  a  clause  of  the 
will  under  consideration  was  as  fol- 
lows :  "I  give,  bequeath  and  devise  to 
my  beloved  wife,  Abigail  H.  Whit- 
more,  for  and  during  her  natural  life, 
all  my  estate  and  property,  real,  per- 
sonal and  mixed,  wherever  found  and 
however  situated,  to  have  and  to  hold 
the  same  to  her  and  her  assigns,  for 
and  during  the  term  aforesaid,  for 
her  proper  use,  benefit  and  support 
and  maintenance;  and  after  her  de- 
cease, said  estate  and  property,  or  the 
residue  and  remainder  thereof,  to  be 
legally  divided  to  and  among  my 
children,  namely,"  etc.  The  court  held 
that  the  widow  was  not  empowered 
to  sell  the  estate  bequeathed  to  her, 
in  any  event,  at  her  will  and  pleasure, 
but  that  she  took  a  life  estate,  with  an 
implied  power  to  sell  on  the  happen- 
ing of  the  contingency  or  contingen- 
cies, and  to  effectuate  the  purposes 
mentioned  in  the  will;  her  power  to 
sell  depended  on  these,  and  if  they 
did  not  require  a  disposal  of  the 
property,  the  widow  had  only  a  life 

In  Benesch  v.  Clark  (1878)  49  Md. 
497,  it  appeared  that  a  testator  gave 


his  wife,  in  addition  to  other  realty, 
"the  two  houses  and  lots  on  Monument 
street  to  be  disposed  with  as  my  said 
wife  sees  fit,  at  her  decease;  and  also 
I  give  and  bequeath  unto  my  said  wife, 
all  my  property  real,  personal  and 
mixed,  of  every  description,  debts  and 
demands,  due  to  or  in  any  wise  belong- 
ing tq^^e,  she,  my  said  wife,  to  have 
and  to  hold  all  the  same,  for  her 
benefit,  maintenance  and  comfort,  dur- 
ing her  life."  One  of  the  lots  referred 
to  in  the  will,  which  was  held  under  a 
renewable  lease,  the  widow  conveyed 
to  another  by  a  deed  of  assignment  of 
the  residue  of  the  unexpired  term, 
with  the  right  and  benefit  of  renewal, 
from  time  to  time,  forever.  It  was 
held  that  the  widow  took  but  a  life 
estate  in  the  lots  devised  to  her  by 
the  will,  with  a  power  of  disposition, 
and  that  this  power  had  been  effectu- 
ally executed  by  the  deed  of  assign- 
ment.. 

In  Otjen  v.  Prohbach  (1912)  148 
Wis.  801,  134  N.  W.  832,  it  appeared 
that  a  testatrix  gave  all  the  rest  and 
residue  of  her  property,  real  and^er- 
sonal,  to  her  son  and  daughter,  or  the 
survivor  of  them,  share  and  share 
alike,  during  their  natural  lives  and 
during  the  life  of  the  survivor  of 
them,  with  the  right  to  use  and  con- 
sume such  part  of  his  or  her  share  as 
either  of  them  should  find  necessary, 
with  disposition  over  of  the  remain- 
der. It  was  held  the  will  gave  the 
children  a  life  estate,  with  the  right 
to  use  and  consume  without  restraint 
not  only  the  income  of  the  property, 
but  such  part  of  the  corpus  as  they 
should  find  necessary,  and  that  this 
right  to  use  and  consume  declared  in 
the  will  clearly  gave  the  right  to  use 
the  corpus  of  the  estate  devised  and 
bequeathed,  and  therefore  the  power 
to  sell  the  personal  property  absolute- 
ly and  convey  the  fee  in  the  real  es- 
tate necessarily  followed. 

In  Woolfitt  V.  Preston  (1918)  — 
Mich.  — ,  169  N.  W.  838,  wherein  it 
appeared  that  a  testator  gave  his 
daughter  certain  real  estate,  she  to 
have  entire  control  of  the  property 
during  her  lifetime,  with  power  to  sell, 
and  "if  necessary  to  use  the  principal 
for  herself  and  children's  support,  she 
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may  do  so,"  it  was  held  that  the 
dausrhter  took  a  life  estate  with  the 
power  to  sell  the  property  if  she 
deemed  best,  and  the  further  right  to 
use  such  part  of  the  proceeds  as  was 
necessary  in  the  support  of  herself 
and  children,  but  for  no  other  pur- 
pose. 

In  Barker  v.  Clark  (1903)  15  N.  H. 
334,  66  Atl.  747,  it  was  held  that  a 
will  devising  all  of  a  testator's,  prop- 
erty to  his  wife  for  and  during  the 
term  of  her  natural  life,  she  "to  use 
and  expend  what  may  be  necessary 
for  her  maintenance  and  support  dur- 
ing said  term,"  not  only  gave  the 
wife  a  life  estate  in  the  property,  but 
also,  in  language  sufficiently  clear, 
empowered  her  to  dispose  of  the  same 
for  her  maintenance  and  support 
where  such  course  should  become 
necessary.  And  the  lower  court  hav- 
ing found  that  at  the  time  the  land 
was  sold  by  the  wife,  it  was  neces- 
sary for  her  support  and  maintenance 
to  sell  it,  that  all  the  proceeds  of  the 
sale  were  applied  to  her  support  and 
maintenance  during  her  lifetime,  that 
the  sale  was  made  in  good  faith,  and 
that  the  land  brought  all  it  was 
worth,  it  was  held  that  these  facts 
brought  the  deed  clearly  within  the 
power  given  by  the  will. 

In  French  v.  Hatch  (1854)  28  N.  H. 
331,  it  appeared  that  a  will  contained 
the  following  bequest:  "Having  im- 
plicit confidence  in  my  beloved  wife 
Sarah  Gardner,  I  do  hereby  will  and 
bequeath  to  her,  the  said  Sarah  Gard- 
ner, all  the  property,  both  real  and 
personal,  that  I  am  possessed  of,  dur- 
ing her  life,  except  my  farm  in  Wen- 
dell; no  part  of  the  bank  stock  is  to 
be  disposed  of  unless  her  comfort 
should  require  it,  but  it  is  to  be  ap- 
portioned to  my  relations,  according 
to  her  discretion,  to  be  enjoyed  by 
them  after  her  decease."  It  was  held 
that  the  bequest  was  for  life,  with  an 
express  limitation  on  her  power  of 
disposing  of  the  stock,  unless  her  com- 
fort should  require  it.  The  court 
held  that  giving  her  "comfort"  a  rea- 
sonable construction  of  the  word,  it 
did  not  require,  and  she  did  not  have 
the  power,  to  sell  the  stock  and  lend 
the  proceeds,  nor  to  sell  it  for  the  pay- 


ment of  her  debts,  or  to  dispose  of  it 
if  her  necessities  arose  from  her  ex- 
travagance or  improvidence,  as  the 
income  of  the  property,  with  ordinary 
prudence,  appeared  to  be  sufficient, 
and  there  was  no  evidence  of  any 
necessity  of  a  sale  of  the  stock  for 
her  comfort.  But  if,  by  prudent  man- 
agement, the  rest  of  the  property  had 
been  exhausted,  and  her  comfort  re- 
quired it,  the  court  held  that  she  might 
have  sold  the  stock. 

In  Kennedy  v.  Pittsburg  &  L.  E. 
R.  Co.  (1907)  216  Pa.  575,  65  Atl. 
1102,  it  appeared  that  a  testator  gave 
his  widow  all  his  estate,  both  real  and 
personal,  during  her  natural  life, 
"with  privilege  to  use  part  of  the  prin- 
cipal if  she  should  need  it,"  and  at 
her  death  directed  that  his  executor 
sell  all  the  real  and  personal  estate 
not  used  by  his  wife  in  her  lifetime, 
and  divide  the  proceeds.  It  was  held 
that  the  power  to  use  the  principal 
meant  the  power  to  consume  it,  both 
the  real  and  the  personal,  and  that  the 
power  to  consume  the  real  estate 
necessarily  included  the  power  to  con- 
vey it. 

In  Allen  v.  Hirlinger  (1907)  219  Pa. 
56,  13  L.R.A.(N.S.)  458,  123  Am.  St 
Rep.  617,  67  Atl.  907,  it  appeared  that 
the  gift  to  the  widow  by  a  testator's 
will  was  of  his  estate,  she  to  be  "the 
real  owner  thereof,  and  for  her  only 
proper  use,  benefit  and  behoof  during 
her  natural  life,  or  so  long  as  she  re- 
mains my  widow,  with  full  permission 
to  her  to  use  and  live  therefrom  as 
her  necessities  may  require,  and  she 
to  have  the  full  ownership  thereof, 
the  same  as  I  now  have,  and  have  had 
during  my  natural  life."  The  court 
held  that  the  gift  was  of  whatever 
the  widow's  necessities  might  require, 
even  to  the  extent  of  the  entire  es- 
tate, and  that  in  her  unlimited  power 
of  consumption  of  the  real  as  well  as 
the  personal  estate  was  necessarily 
included  the  power  to  convey.  The 
court  also  held  that  the  words,  "if 
any,"  in  the  expressed  doubt,  and  the 
provision  that  on  the  death  of  the  wid- 
ow, "whatever  may  then  remain  of  my 
estate,  real,  personal  or  mixed,  I  desire 
that  the  same  remaining  portion,  if 
any,*  be  given"  to  his  daughter,  im- 
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plied  an  equal  power  to  consume  both 
the  real  and  personal  property. 

In  Morel  v.  Oakley  (1916)  258  Pa. 
107,  97  Atl.  1029,  wherein  it  appeared 
that  a  testator  gave  the  use  of  all  his 
property  to  his  wife  during  her  nat- 
ural life,  "also  the  right  to  use  of  the 
principal  of  my  estate  in  case  she 
needs,  with  herself  as  the  sole  judge 
of  such  need,"  it  was  held  that  the 
wife  took  a  life  estate,  with  an  un- 
limited power  to  consume  the  prop- 
erty, both  real  and  personal,  which 
carried  with  it  the  power  to  sell  and 
convey  in  fee  at  her  pleasure  as  a 
necessary  incident. 

In  the  case  of  Aurand's  Estate 
(1916)  26  Pa.  Dist  R.  726,  it  appeared 
that  a  testator  bequeathed  all  his  es- 
tate to  his  wife,  "for  her  maintenance 
during  her  natural  life,"  and  "should 
there  remain  anything  oT'  his  estate 
at  the  death  of  his  wife,  he  be- 
queathed "the  same  and  all  that  re- 
mains not  consumed  by  my  wife"  to 
his  adopted  daughter.  The  court  held 
that  the  widow  had  the  power  to  con- 
sume, and  this  included  the  power  to 
sell  and  make  title  to,  all  the  estate 
bequeathed  to  her,  the  corpus  as  well 
as  the  income,  if  necessary  for  her* 
maintenance. 

In  Rinkenberger  v.  Meyer  (1900) 
166  Ind.  162,  66  N.  E.  913,  it  appeared 
that  a  will  gave  the  testator's  wife  a 
right  to  use  and  expend  so  much  of 
all  the  testator's  real  and  personal 
property  which  he  had  bequeathed 
and  devised  to  her,  as  should  be  need- 
ful for  her  support,  and  what  of  his 
property  was  left  should  go  to  her 
niece.  It  was  held  that  it  was  the 
intention  of  the  testator  to  confer  on 
his  wife  the  power  to  sell  any  or  all 
of  the  property,  as  she  desired,  and 
what  was  left  should  go  to  the  niece, 
the  power  to  convey  the  fee  thereof 
arising  by  the  clearest  implication 
from  the  words  "she  may  sell"  the 
farm,  and  "what  of  my  property  shall 
be  left  at  her  decease  shall  go  to 
said"  niece. 

(e)  Mortgage, 

tinder  a  power  annexed  to  a  life  es- 
'fcate  giving  the  tenant  the  right  to 


sell,  transfer,  and  dispose  of  the  same 
or  so  much  thereof  as  may  from  time 
to  time  be  needed  for  his  support  and 
maintenance  during  his  lifetime,  he  is 
given  an  unrestricted  right  to  mort- 
gage, as  well  as  to  sell,  the  property, 
for  that  purpose,  or  to  renew  an  exist- 
ing mortgage.  Hamilton  v.  Hamilton 
(1910)  149  Iowa,  321,  128  N.  W.  380 
(compare,  however,  a  former  opinion 
in  this  case,  reported  in  (1908)  140 
Iowa,  282,  116  N.  W.  1012,  118  N.  W. 
876).  In  that  case,  it  appeared  that 
a  testatrix  gave  the  residue  of  her 
property  to  her  husband  "during  his 
life,  with  full  power  to  sell,  transfer 
and  dispose  of  the  same  or  as  much 
thereof  as  may  from  time  to  time  be 
needed  for  his  support  and  mainte- 
nance during  his  said  lifetime.  "The 
court  declared  that  the  primary  and 
controlling  purpose  of  the  will  was 
seen  to  be  the  assurance  to  the  hus- 
band of  proper  maintenance  and  sup- 
port, and  that  to  that  end  power  was 
given  to  him  not  only  to  "sell,"  but  to 
"transfer"  and  "dispose  of"  the  prop- 
erty devised,  and  said:  "Ordinarily, 
a  mortgage  to  meet  pressing  needs 
would  be  less  inimical  to  the  interests 
of  the  remainderman  than  an  abso- 
lute conveyance.  Its  practical  effect 
may  be  to  preserve  the  life  tenant  a 
home  and  at  the  same  time  contribute 
to  his  support  and  maintenance  to 
which  the  entire  estate  of  the  deceased 
is  devoted  by  the  will.  The  giving  of 
a  mortgage  for  such  purpose  should, 
in  our  judgment,  be  upheld  by  the 
court  as  a  proper  execution  of  the 
power  conferred  by  the  will.  As  the 
record  incidentally  discloses  the  fact 
that  the  devised  real  estate  is  already 
encumbered  by  an  outstanding  mort- 
gage, and  its  payment  or  renewal  may 
become  essential  to  the  preservation 
of  the  home  as  well  as  for  the  other 
beneficial  uses  provided  for  in  the 
will,  there  can  be  no  reasonable  doubt 
of  the  authority  of  the  plaintiff  to 
make  such  renewal." 

In  the  will  construed  in  Trigg  v. 
Trigg  (1917)  —  Mo.  — ,  192  S.  W. 
1011,  the  testator  stated  that  for  the 
purpose  of  supporting  and  maintain- 
'ing  his  wife  and  children,  he  gave  all 
his  property  to  his  wife,  "with  power 
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to  sell  and  dispose  of  as  she  may  see 
fit  and  proper  for  the  support  of  her- 
self and  our  children,  and  whatever 
may  be  left  of  my  estate  at  her  death, 
if  any,  I  desire  that  it  shall  go  to  my 
children."  It  was  held  that  the  tes- 
tator neither  required  nor  expected 
his  wife  to  sell  ^or  cash  only,  if  in 
her  judgment  she  saw  fit  to  pursue  a 
different  course,  in  complying  with 
the  provisions  of  the  will.  While  she 
was  not  authorized  to  dispose  of  it  in 
any  other  manner  than  that  provided 
for  in  the  will,  the  court  held  that,  in 
accordance  with  and  under  the  broad 
power  conferred  on  her  by  that  in- 
strument, she  would  have  been  au- 
thorized to  borrow  the  necessary  funds 
for  the  purposes  stated  therein,  and  to 
have  secured  the  same  by  deed  of  trust 
in  the  property. 

In  Swarthout  v.  Ranier  (1894)  143 
N.  Y.  499,  38  N.  E.  726,  affirming 
(1893)  67  Hun,  241,  2  N.  Y.  Supp. 
198,  it  appeared  that,  by  the  terms  of 
a  will,  the  testator's  wife  was  given 
all  his  property,  "to  have  and  to  hold 
for  her  comfort  and  support  all  of 
the  above-named  property  if  she  needs 
the  same  during  her  natural  lifetime, 
if  she  should  outlive  me."  It  was  held 
that  the  widow  took  a  life  estate  with 
the  power  to  take  also  and  to  con- 
vert to  her  use  so  much  of  the  corpus 
of  the  estate  as  she  should  need  to 
apply  to  her  comfdrt  and  support. 
The  will  thus  giving  the  wife  power 
to  exhaust  both  the  real  and  personal 
estate  if  needed  for  her  support,  in 
which  event  she  was  at  liberty  to  sell 
the  whole  real  estate  and  use  the  pro- 
ceeds for  her  support,  the  court  held 
that  likewise,  instead  of  selling,  she 
could  mortgage  the  property  and  ap- 
propriate the  proceeds  in  the  same 
manner,  her  judgment  being  conclu- 
sive in  the  absence  of  bad  faith  or 
fraud. 

In  Blauvelt  v.  Gallagher  (1897)  22 
Misc.  564,  49  N.  Y.  Supp.  608,  wherein 
it  appeared  that  a  wife  was  given  the 
testator's  entire  estate  while  she  "lives 
and  remains  unmarried,"  to  support 
herself  and  the  children,  and  at  her 
death  the  "residue"  was  left  to  the 
children,  it  was  held  that  the  estate 
was  given  to  her  for  life,  or  until 


her  remarriage,  with  power  to  con- 
sume the  principal,  and  that  under  it 
she  might  mortgage  or  sell. 

In  Lardner  v.  Williams  (1898)  98 
Wis.  514,  74  N.  W.  346,  it  appeared 
that  a  testator  gave  his  residuary  es- 
tate to  his  wife  during  her  life  or 
widowhood,  to  be  used  and  held  by 
her  for  her  own  support,  and  for  the 
education  and  support  of  his  children, 
with  power  to  carry  on  his  business, 
and  to  sell  and  dispose  of  his  property 
as  she  might,  in  her  own  judgment, 
deem  best  for  supporting  herself.  It 
was  held  that  the  widow  had  the  pow- 
er to  mortgage  the  property  as  well 
as  to  sell  and  convey  it. 

In  Edmonson  v.  Nichols  (1853)  22 
Pa.  74,  wherein  it  appeared  that  a  tes- 
tator ordered  "that  all  his  estate  real 
and  personal,  and  everything,  that  be- 
longed to  him,  should  be  given  into 
the  hands  of  his  wife,  for  her  use  and 
maintenance  as  long  as  she  lives,"  and 
added,  "She  must  not  give  or  sell  any- 
thing only  what  is  for  her  own  good 
and  support,  or  for  the  good  of  the 
place,  or  mortgage  if  she  needs,"  it  was 
held  that  the  widow  took  a  life  estate 
•coupled  with  a  power  to  mortgage  the 
fee  for  her  support,  and  the  court 
upheld  a  mortgage  admittedly  re- 
quired for  her  maintenance. 

But  in  Sheffield  v.  Grieg  (1916)  105 
S.  C.  219,  89  S.  E.  664,  wherein  it  ap- 
peared that  a  testator  gave  his  entire 
estate  to  his  wife  during  her  natural 
life  or  widowhood,  she  to  have  the 
right  to  dispose  of  any  property  as 
she  might  think  best  for  the  purpose 
of  paying  all  just  debts,  or  supporting 
and  maintaining  herself  and  children 
while  she  remained  his  widow,  it  was 
held  that  the  widow  had  the  power  to 
mortgage  the  land  so  far  as.  her  own 
interest  was  concerned,  but  that,  so 
far  as  the  interests  of  her  children 
were  concerned,  she  did  not.  The 
court  said :  "The  execution  of  a  mort- 
gage for  support  and  maintenance  is 
an  exceedingly  hazardous  thing  to  do. 
If  an  estate  does  not  afford  support 
and  maintenance  unencumbered,  how 
can  it  pay  the  debt  and  interest  on 
the  debt  and  still  afford  support  and 
maintenance?  Land  may  be  sold  for 
its  full  value.    It  is  a  matter  of  corn- 
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mon  knowled^re  that  it  is  rarely  mort- 
gaged for  its  value.  There  is  not  ex- 
press power  to  mortgage  and  the  pur- 
pose of  the  power  forbids  it.  .  .  . 
In  this  case  the  limitation  was  not 
only  to  life,  but  widowhood.  It  would 
be  a  strange  construction,  and  alto- 
gether untenable,  to  say  that  the 
widow  whose  estate  was  limited  to 
her "  widowhood  could  defeat  the  re- 
maindermen by  a  sale  or  mortgage  in 
contemplation  of  a  new  and  impeded 
second  marriage.  So  far  as  she  had 
■a  personal  interest,  she  could  bind  her 
interest  by  a  sale  or  mortgage.  That 
right  arises  not  from  the  will,  but 
from  the  general  power  (unless  re- 
strained by  the  instrument)  of  a  per- 
son to  sell  or  encumber  his  or  her  in- 
dividual interest." 

And  in  Dougherty  v.  Dougherty 
(1907)  204  Mo.  228,  102  S.  W.  1099, 
it  was  held  that  under  a  will  devis- 
ing all  the  testator's  property  to  his 
wife,  for  and  during  her  natural  life 
or  widowhood,  with  discretionary 
power  to  sell  any  or  all  o^  the  property 
for  the  support  of  herself  and  the 
children,  the  power  given  the  widow 
was  a  power  to  sell,  and  not  a  power 
to  mortgage  or  otherwise  encumber 
the  property,  and  hence  a  deed  of  trust 
executed  by  the  widow  was  invalid. 

In  Paine  v.  Barnes  (1868)  100  Mass. 
470,  it  appeared  that  a  testator  de- 
vised all  his  estate  to  his  wife,  "for 
her  support  and  benefit  during  her 
natural  life,"  with  a  certain  dispo- 
sition after  her  decease,  "if  an}rthing 
of  said  estate  should  remain."  It  was 
held  that  the  devise  cduld  only  be 
construed  as  giving  the  wife  an  estate 
for  life  with  a  contingent  power  of 
disposition  of  the  remainder  only  in 
case  of  its  being  needed  for  her  sup- 
port. But,  without  deciding  whether 
a  power  to  sell  for  the  purpose  of 
support  only,  and  which  would  be 
limited  to  the  extent  of  the  necessity 
for  such  support,  would  include  a 
power  to  make  a  mortgage  in  fee,  it 
was  held  that  the  widow  could  not 
mortgage  the  land  without  showing 
that  the  whole  sum  for  which  the 
land  was  mortgaged  was  needed  for 
Iter  support. 

In  Hoyt  V.  Jaques'(1880)  129  Mass. 


286,  it  appeared  that  a  testatrix  gave 
her  husband  so  much  of  her  estate 
"as  may  be  sufficient  for  his  comfort- 
able maintenance  and  support  for 
and  during  the  term  of  his  natural 
life,  he  having  full  power  to  sell  and 
convey  any  and  all  of  my  real  estate, 
at  any  time,  if  necessary  to  secure 
such  maintenance."  In  holding  that 
this  power  to  sell  for  the  purpose  of 
support  did  not  include  a  power  to 
make  a  mortgage  in  fee,  the  court 
said:  "In  the  case  at  bar,  the  power 
given  to  the  life  tenant  is  'to  sell  and 
convey  any  and  all  of  my  real  estate, 
at  any  time,  if  necessary  to  secure 
such  maintenance.'  This  language 
does  not  in  its  terms  import  a  power  to 
mortgage;  and  we  find  in  the  will  no 
decisive  indications  that  the  testatrix 
intended  to  use  it  in  any  other  than  its 
natural  and  obvious  meaning.  Thus 
used,  it  gives  the  husband  the  pow- 
er to  sell  and  convey  for  a  fair  price 
any  or  all  of  the  real  estate,  if  neces- 
sary for  his  comfortable  support,  but 
it  does  not  give  the  right  to  mort- 
gage the  estate  for  a  part  only  of  its 
value.  The  intention  appears  from 
her  language  to  h{ive  been  that  her 
husband,  if  it  became  necessary  for 
his  support,  might  sell  the  real  estate 
and  convert  it  'out  and  out,'  and  not 
that  he  might  at  his  discretion  charge 
it  with  encumbrances  and  liens." 

In  Chase  v.  Chase  (1899)  173  Mass. 
483,  53  N.  E.  897,  however,  it  appeared 
that  a  testator  gave  to  his  wife  a  de- 
feasible life  estate  in  all  the  rest  of 
his  estate,  real  and  personal,  remain- 
ing after  the  payment  of  certain 
small  bequests  contained  in  the  sec- 
ond item,  with  a  remainder  in  his 
heirs  at  law  if  she  married  again,  and 
with  a  remainder  to  certain  of  his  de- 
scendants if  she  remained  unmarried 
until  her  death.  Later  he  made  a 
codicil  in  which,  after  expressly  rati- 
fying and  confirming  his  will  except 
so  far  as  changed  by  his  codicil,  he 
used  this  language:  "Whereas  by 
said  will  I  gave  my  wife,  A.  Maria 
Chase,  the  use,  income,  and  improve- 
ment of  all  residue  of  my  property,  on 
condition  she  did  not  marry  again,  I 

hereby  her  $800  per  year  for 

her  comfortable  support,  and  hereby 
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authorize  and  empower  her  to  mort- 
gage any  part  of  my  real  estate  sufS- 
cient  to  give  her  the  said  $800  per 
year,  providing  the  net  income  of  my 
said  estate  does  not  produce  said 
amount  of  $800  per  year."  It  was 
held  that  the  will  and  codicil  were  to 
be  read  as  one  instrument,  and  that, 
thus  read,  they  said,  in  substance, 
that  the  wife  was  to  have  a  life  estate 
during  her  life  or  widowhood,  and,  in 
case  the  net  income  of  the  estate  did 
not  equal  |800,  she  might  mortgage  to 
meet  the  deficiency. 

(d)  £ea«e. 

In  Enapp  v.  King  (1874)  l5  N.  B. 
809,  the  will  under  consideration  con- 
tained the  following  devise:  "I  give 
to  my  dear  wife  Margaret  the  posses- 
sion, use  and  occupation  of  my  moiety 
of  the  house  in  which  I  now  reside, 
and  also  my  moiety  of  the  upland  and 
marsh  connected  with  the  homestead 
farm,  and  also  all  the  plate,  linen, 
goods,  chattels  and  effects,  together 
with  all  the  household  furniture  of 
which  I  shall  be  possessed  at  the  time 
of  my  decease;  as  also  the  reiits  and 
profits  of  all  my  other  personal  and 
real  estate  whatsoever  whether  con- 
sisting of  land,  tenements,  goods, 
chattels,  debts,  moneys,  or  choses  in 
action,  including  all  that  I  may  own 
in  the  world  at  the  time  of  my  death, 
for  the  support  and  maintenance  of 
herself  and  such  of  my  younger  chil- 
dren as  shall  be  living  with  her  and 
still  unmarried."  Another  clause  pro- 
vided: "It  is  further  my  will,  that  if 
the  rents  and  profits  of  my  real  and 
personal  estate  be  not  sufficient  for 
the  maintenance  and  support  of  my 
said  wife  and  younger  children,  she 
may  from  time  to  time  employ  such 
of  the  principal  as  may  be  necessary 
for  that  purpose.  It  is  also  my  will, 
and  I  hereby  direct,  that  whatever  of 
my  real  or  personal  estate  may  re- 
main after  the  death  of  my  said  wife, 
and  what  has  not  been  previously 
otherwise  disposed  of  in  this  will, 
shall  be  equally  divided,  share  and 
share  alike,  between  my  children."  In 
holding  that  the  widow,  during  her 
life  estate,  had  the  right  to  lease  the 
property,  the  court  said:    "We  have 


no  doubt  the  testator  intended  to  give 
a  power  of  sale,  both  as  to  tiie  real 
and  personal  estate.  The  words  of 
the  will  are,  that  if  the  rents  and  prof- 
its of  his  real  and  personal  estate  are 
not  sufficient  for  the  maintenance  of 
his  wife  and  children,  his  widow  may 
employ  such  of  the  principal  (that  is^ 
both  of  the  real  and  personal  estate> 
as  may  be  necessary  for  that  purpose. 
This  is  evident  from  the  subsequent 
words  of  the  will,  that  whatever  of 
his  real  or  personar  estate  might  re- 
main after  the  death  of  his  wife, 
should  be  divided  among  his  children, 
— clearly  showing  that  he  contem- 
plated that  his  wife  might  sell  a  part 
of  his  real  estate  for  the  support  of 
herself  and  the  younger  children. 
Then,  if  she  had  a  power  to  sell  in 
order  to  obtain  means  for  the  support 
of  herself  and  children,  surely  she 
had  a  power  to  lease  for  a  short  term 
of  years,  in  order  to  raise  money  for 
the  same  purpose.  The  lesser  power 
would  seem  to  be  contained  in  the 
greater.  .  .  .  Had  the  object  of 
the  power  been  a  sale,  out  and  out, 
and  not  merely  to  raise  money  to  sup- 
port the  widow  and  children,  the  case 
might  have  been  different.  Here,  al- 
so, the  use  of  the  word  'rents'  seems 
to  point  to  a  right  of  leasing,  for  how 
otherwise  could  she  get  the  rents?" 

(e)   CHft. 

Under  a  will  giving  a  life  interest, 
with  a  power  of  disposition  of  part 
or  all  of  the  property  for  the  particu- 
lar purpose  of  the  support  and  main- 
tenance of  the  life  tenant,  with  a  gift 
over,  to  others,  subject  to  the  exercise 
of  that  power,  and  the  application  of 
the  principal  to  that  purpose,  the  life 
tenant  cannot  dispose  of  the  property 
by  gift  inter  vivos.  Baldwin  v.  Mor- 
ford  (1902)  117  lewa,  72,  90  N.  W. 
487.  In  that  case,  by  the  language 
of  the  will  under  consideration,  the 
testator's  widow  was  authorized  "to 
have  and  to  hold,  enjoy  and  use,  dur- 
ing her  natural  life,  with  full  power 
to  sell  and  convey  for  the  purpose  of 
paying  said  debts,  and  for  her  own 
support,  comfort,  and  maintenance, 
without  let  or  hindrance  from  anyone 
whatever,  and  in  her  own  discretion," 
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the  testator's  property.  It  was  held 
that  this  power  to  dispose  of  the  prop- 
«rty  did  not  include  authori^  to  the 
widow  to  dispose  of  the  estate  in 
whole  or  in  part  by  gift,  and  that  the 
purchase  by  her  of  a  certain  lot  in 
the  name  of  another  was,  in  effect,  a 
gift  to  him  of  the  purchase  price,  and 
void. 

In  Davison  v.  Safe  Deposit  &  T.  Co. 
<1906)  103  Md.  479;  63  Atl.  1044.  the 
will  there  construed  gave  the  testa- 
tor's wife  all  his  estate  in  trust,  for 
her  own  use  and  during  her  natural 
life,  with  full  power  and  authority  to 
invest,  convert,  and  reinvest  the  same, 
and  to  use  and  to  expend  from  time  to 
time  not  merely  the  income,  but  any 
part  of  the  principal,  should  she  deem 
it  for  the  best  interest  of  herself  and 
their  children  to  do  so.  In  holding 
that  the  power  conferred  on  the  wife 
to  use  and  expend  portions  of  the  cor- 
pus of  the  trust  estate  was  not  in- 
tended to  authorize  a  gift  to  the 
daughters  of  one  third  of  the  estate 
on  the  marriage  of  one  and  the  com- 
ing of  age  of  the  other,  the  court  said: 
"The  authority  to  use  and  expend  part 
of  the  principal  is  not  given  independ- 
ently, but  is  coupled  with  and  made 
secondary  and  supplemental  to  that 
to  appropriate  the  income  to  the  uses 
of  herself  and  children.  The  just  in- 
ference to  be  drawn  from  these  terms 
of  the  will  is  that  the  testator,  con- 
scious of  the  vicissitudes  to  which 
even  the  best  investments  are  exposed, 
intended  to  provide  more  perfectly 
for  the  comfort  and  independence  of 
his  wife  and  children  by  supplying 
from  time  to  time'  out  of  the  princi- 
pal of  the  estate  any  insufficiency  of 
the  income  to  maintain  them  in  that 
style  of  living  which  she  might  deem 
to  be  for  their  best  interest.  The 
fact  that  the  will  provides  for  the 
recurrent  exercise  from  time  to  time 
of  this  discretionary  power  to  con- 
sume a  i»art  of  the  principal  strongly 
indicates  that  it  was  intended  only  to 
provide  for  such  emergencies  as  might 
be  expected  to  occasionally  arise  in 
the  life  of  the  family,  and  was  not  in- 
tended to  authorize  a  change  in  the 
form  of  title  to  any  portion  of  the  cor- 
pus of  the  estate  not  so  consumed. 


That  the  testator  intended  the  corpus 
of  the  estate  not  thus  consumed  to 
continue  to  be  held  in  trust  is  appar- 
ent from  the  fact  that  he  named  in  his 
will  the  Safe  Deposit  &  Trust  Com- 
pany as  the  trustee  to  hold  it  after 
the  death  of  his  wife  for  the  benefit 
of  his  daughters  so  long  as  they  lived. 
The  appellant  would,  under  a  fair 
construction  of  the  power,  be  author- 
ized to  use  and  expend  a  reasonable 
portion  of  the  principal  of  the  estate 
to  provide  for  the  exceptional  outlay 
incident  to  the  marriage  of  the  daugh- 
ters, but  the  power  cannot  be  so  ex- 
panded by  construction  as  to  justify 
the  withdrawal  in  bulk  from  the 
trusts  of  the  will  of  substantial  parts 
of  the  corpus  of  the  estate,  and  hand- 
ing them  over  absolutely  to  the  daugh- 
ters in  their  own  right  under  the 
guise  of  providing  them  with  mar- 
riage portions." 

In  Richards  v.  Morrison  (1906)  101 
Me.  424,  64  Atl.  768,  it  appeared  that 
a  will  gave  the  residue  of  the  testa- 
tor's estate  in  trust,  and  directed  the 
trustees  "pending  the  settlement  of  my 
[his]  estate  and  until  final  division," 
to  pay  to  his  wife  ten  twenty-sevenths 
portion  of  the  income  "during  her 
lifetime,  or  until  final  settlement  of 
my  [his]  estate,"  for  her  sole  use  and 
benefit,  and  after  disposing  of  the  bal- 
ance of  income  to  other  parties  he 
provided  that  "upon  final  settlement 
of  my  estate  or  distribution  thereof, 
my  trustees  shall  convey  and  deliver 
to  my  wife  ten  twenty-sevenths  parts 
of  this  my  residuary  estate,  and  she 
may  herself  select  such  portion  from 
any  parcels  of  my  residuary  estate  at 
the  appraised  value  thereof.  It  is  my 
will  that  my  wife  have  the  entire  use 
and  income,  during  her  lifetime,  of 
all  said  portion  of  my  residuary  es- 
tate; and  in  addition  thereto,  I  do  au- 
thorize and  empower  her  to  sell  and 
convey  by  her  own  grant  or  deed  any 
of  said  estate,  real  or  personal,  which 
she  may  in  tiie  exercise  of  her  own 
discretion  elect  to  sell  and  convey  for 
her  sole  use  and  benefit,  without  li- 
cense of  probate  court."  Then  fol- 
lowed a  gift  over  to  other  parties  of 
what  "at  her  death  shall  remain  un- 
used; unexpended  or  unsold  and  un- 
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conveyed  by  her."  The  court  held 
that  the  widow  was  given  a  life  es- 
tate with  a  power  of  sale  for  a  lim- 
ited purpose,  to  wit,  "for  her  sole  use 
and  benefit,"  of  any  part  of  the  prop- 
erty, but  that  she  was  not  authorized 
to  bestow  it  by  gift. 

In  Griffin  v.  Kitchen  (1917)  225 
Mass.  331,  114  N.  E.  431,  it  appeared 
that  the  will  of  a  husband  gave  his 
wife  a  life  estate  for  her  support, 
comfort,  and  enjoyment,  or  for  any 
other  purpose  for  which  she  might 
deem  it  necessary  to  use  it,  with  "full 
power  during  her  lifetime,  to  sell  in 
her  sole  and  individual  name,  or  dis- 
pose of  in  any  way  she  may  deem 
necessary,  .  .  .  any  or  all  my  said 
perjsonal  or  real  estate."  It  was  held 
that  while  the  will  gave  an  absolute 
and  unlimited  power  to  use  the  prin- 
cipal for  any  purpose  which  the  wife 
in  good  faith  thought  reasonable  and 
proper  to  provide  in  a  broad  way  for 
her  support,  comfort,  and  enjoyment, 
a  gift  of  a  hundred  dollars  to  each 
of  four  persons  was  not  a  use  to  the 
support,  comfort,  and  enjoyment  of 
the  wife  in  the  sense  and  meaning  of 
the  will. 

In  Stocker  v.  Foster  (1901)  178 
Mass.  691,  60  N.  E.  407,  it  appeared 
that  a  testatrix  devised  all  of  her  es- 
tate to  her  husband  during  his  nat- 
ural life,'  with  full  power  and  author- 
ity to  sell  and  dispose  of  any  or  every 
portion  thereof  whenever,  in  his  judg- 
ment, he  might  deem  it  conducive  to 
his  comfort.  The  court  held  that  the 
life  tenant  was  authorized  to  sell  the 
estate  for  a  valuable  consideration 
only,  and  only  when  he,  in  good  faith, 
deemed  such  sale  or  disposal  to  be 
conducive  to  his  comfort  by  enabling 
him,  by  means  of  such  consideration, 
to  supply  his  present  or  prospective 
need;  and  that  the  words  "sell  and 
dispose"  meant  a  disposition  by  sale, 
and  not  by  gift.  The  court  said:  "All 
along,  the  language  used  by  the  testa- 
trix seems  clearly  to  refer  to  such' 
comfort  as  can  be  attained  by  the  ap- 
plication of  the  proceeds  of  the  prop- 
erty to  the  reasonable  needs  of  the 
life  of  the  donee  of  the  power,  and 
not  to  that  peace  of  mind  which  arises 
from  a  knowledge  that  the  property 


has  been  so  -disposed  of  as  to  con- 
tribute to  the  enjojnnent  and  support 
of  others.  The  comfort  experienced 
by  the  philanthropist  in  giving  away 
his  property,  whether  to  relatives, 
friends,  or  strangers,  does  not  seem 
to  us  to  be  the  kind  of  comfort  which 
the  testatrix  had  in  mind  when  she 
was  engaged  in  making  this  will." 
Hence,  the  court  held  that  a  transac- 
tion between  the  husband  and  an- 
other, which  the  lower  court  charac- 
terized as  ^'a  colorable  transaction,' 
made  without  consideration,  and  car- 
ried out  for  the  purpose  of  transfer- 
ring the  property  in  question  so  that 
it  might  descend  to  his  children  re- 
gardless of  the  will,"  was  not  a  valid 
execution  of  the  power. 

In  Farlin  v.  Sanborn  (1910)  161 
Mich.  615,  137  Am.  St.  Rep.  525,  126 
N.  W.  634,  it  appeared  that  the  ma- 
terial portions  of  a  will  devised  all 
the  testator's  estate  to  his  wife,  for 
and  during  her  natural  life,  with 
full  power  and  authority  to  use  and 
dispose  of  the  same  for  her  use,  sup- 
port, and  comfort,  as  to  her  should 
seem  best,  giving  her  full  power  to 
sell  and  convey  all  or  any  of  the  real 
estate,  at  her  option,  as  fully  as  he 
himself  would  do,  with  a  devise  of  all 
the  property  that  might  be  remaining 
on  her  decease  to  his  heirs.  It  was 
held  that  the  will  created  a  life  es- 
tate in  the  widow,  and  that  there- 
under she  had  the  right  to  use  the 
property  and  to  dispose  of  and  con- 
vey it  for  a  specific  purpose,  to  wit, 
for  her  use,  support,  and  comfort, 
only,  and  that  this  did  not  give  her 
a  right  to  give  away  the  property  by 
gift  inter  vivos. 

In  the  will  construed  in-  Trigg  v. 
Trigg  (1917)  —  Mo.  — ,  192  S.  W. 
1011,  the  testator  stated  that,  for  the 
purpose  of  supporting  and  maintain- 
ing his  wife  and  children,  he  gave  all 
his  property  to  his  wife,  "with  power 
to  sell  and  dispose  of  as  she  may  see 
fit  and  proper  for  the  support  of  her- 
self and  our  children,  and  whatever 
may  be  left  of  my  estate  at  her  death, 
if  any,  I  desire  that  it  shall  go  to  my 
children."  It  was  held  that  the  tes- 
tator neither  required  nor  expected 
his  wife  to  sell  for  cash  only,  if  in 
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her  judgment  she  saw  fit  to  pursue  a 
different  course,  in  complying  with 
the  provisions  of  the  will,  but  that 
she  was  not  authorized  to  give  it 
away. 

In  Gibson  v.  Gibson  (1912)  239  Mo. 
490,  144  S.  W.  770,  it  appeared  that  a 
will  contained  the  following  clause: 
"I  will  and  bequeath  to  my  wife  Sarah 
Jane  Gibson  all  of  my  property,  real, 
personal,  and  mixed,  wheresoever  the 
same  may  be  situated,  with  the  pow- 
er to  sell,  control,  manage  and  dis* 
pose  of  in  the  same  way  that  I  might 
do  if  living;  but  it  is  my  wish  ^nd 
desire,  and  I  so  will  that  at  her 
death,  by  will,  or  before  if  she  so 
elect,  that  she  shall  divide  among  or 
settle  upon  my  children  and  my 
grandchild  the  said  property  devised 
and  bequeathed  to  her,  and  increase 
or  proceeds  of  the  same,  in  the  fol- 
lowing manner."  The  court  held  that 
the  widow  took,  under  the  will,  a  life 
estate  by  clear  implication,  with  full 
power  of  disposal  for  value,  but  that 
she  had  no  power-  to  give  away  the 
property  or  any  part  of  it,  except 
that  she  might,  if  she  so  chose,  divide 
the  whole  property  among  the  chil- 
dren and  grandchildren,  as  provided 
in  the  will,  before  her  death.  The 
court  further  held  that  she  had  the 
right  to  consume  such  parts  of  the 
principal  as  might  be  reasonably 
necessary  for  her  support  in  accord- 
ance with  her  station  in  life. 

In  Lehnard  v.  Specht  (1899)  180 
111.  208,  54  N.  E.  315,  it  appeared  that 
a  wife  gave  her  husband  the  income 
of  her  property  to  "have,  take,  keep 
and  use  enough  for  his  own  support 
and  maintenance  in  a  comfortable 
living,  and  for  such  charitable  and  be- 
nevolent purposes  and  gratuitous 
(donations  and  other  purposes  as  he 
nay,  in  his  discretion,  think  proper 
or  desires,  and,  if  necessary  for  any 
or  all  of  these  purposes,  he  may  draw 
upon  the  principal  of  the  property 
hereby  bequeathed."  The  court  held 
that  no  doubt,  if  the  income,  after  a 
judicious  management  of  the  prop- 
erty, became  insufficient  to  furnish 
him  a  comfortable  living,  then  he 
might  draw  on  the  principal,  but  that 
it  could  not  become  necessary,  with- 


in the  meaning  of  the  will,  for  him  to 
take  the  principal  estate  and  give  it 
away  for  a  charitable  or  benevolent 
purpose,  as  he  was  only  authorized 
to  resort  to  the  principal  of  the  prop- 
erty when  it  was  necessary  to  do  »o 
for  his  maintenance  and  support. 

In  Smith  v.  Van  Ostrand  (1876)  64 
N.  Y.  278,  reversing  (1875)  3  Hun, 
450,  5  Thomp.  &  C.  664,  it  appeared 
that  a  will  contained  the  following 
clause :  "I  give  and  bequeath  unto 
my  beloved  wife  Catharine,  the  sum 
of  $1,650,  in  lieu  of  dower  on  my  real 
estate,  for  her  support  during  her 
natural  life,  or-  as  long  as  she  re- 
mains my  widow,  then  her  said  dower 
shall  be  transferred  to  my  three  chil- 
dren hereinafter  mentioned.  Fifty 
dollars  of  the  above  named  sum  shall 
be  paid  her  as  soon  as  practicable 
after  my  decease,  and  the  remainder 
on  or  about  six  months  after.  Also,  I 
further  give  her  any  part  of  the  house- 
hold furniture  that  she  wishes  for 
her  own  use  and  that,  she  may  will 
to  whom  she  chooses,  and  I  further 
provide  that  she  may  occupy  our 
dwelling  house  six  months  after  my 
decease,  and  necessary  provisions  for 
her  support  and  comfort,  which  shall 
be  provided  out  of  my  estate."  The 
conclusion  of  the  court  was  that  the 
widow  was  given  the  use  of  the  sum 
of  money  specified  during  her  life  or 
widowhood,  and  was  empowered  to 
apply  so  much  of  the  principal  as 
might  be  necessary,  to  her  support, 
but  that  no  power  of  disposition,  tes- 
tamentary or  otherwise,  was  given  to 
her. 

In  the  case  of  Re  Trelease  (1906) 
49  Misc.  205,  96"  N.  Y.  Supp.  318,  af- 
firmed in  (1906)  115  App.  Div.  654, 
100  N.  Y.  Supp.  1051,  it  appeared 
that  a  testator  gave  his  wife  a  cer- 
tain sum,  "the  money  to  be  invested 
in  bond  and  mortgage  or  in  other 
property,  and  she  shall  have  the  in- 
come thereof;  and  she  shall  have  the 
right  to  use  the  principal  as  she  may 
need  it."  It  was  held  that  the  wife 
could  use  the  principal  as  necessity 
required,  and  that  of  this  necessity 
she  was  the  sole  judge,  but  that  sh& 
could  not  give  away  the  estate. 

Ill  tb<%  case  of  Re  Briggs  (1917)  18fr 
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App.  Div.  752,  168  N.  Y.  Supp.  697, 
modifying  (1917)  101  Misc.  191,  167 
N.  Y.  Supp.  632,  it  appeared  that  a 
testatrix  provided  in  her  will  for  the 
payment  of  the  income  of  her  estate 
to  her  husband  quarterly  during  his 
life,  and  then  declared:  "I  further 
direct  that  he  use  during  his  life  as 
much  of  the  principal  of  my  estate  as 
in  his  judgment  is  Necessary  and 
proper,  and  that  he  in  no  way  be  held 
liable  or  accountable  for  such  prin- 
cipal so  used."  The  court  held  that 
the  husband's  necessity  for  the  use 
of  the  principal  must  be  such  that 
there  was  a  propriety  in  using  the 
funds  for  that  purpose,  and  that  the 
testatrix  did  not  mean  that  he  should 
found  a  great  charity,  or  give  the 
principal  to  others,  or  give  away  his 
property  and  live  on  the  principal  of 
her  estate,  or  that  he  should  so  man- 
age that  her  property  should  go  to 
his,  rather  than  her,  family  and 
friends. 

In  Gardner  v.  Whitford  (1901)  23 
R  I.  396,  60  Atl.  642,  wherein  it  ap- 
peared that  a  testatrix  bequeathed 
all  her  estate  to  her  husband,  to  use 
according  to  his  discretion  for  and 
during  his  natural  life,  giving  him 
"full  power  and  authority  to  use  the 
income,  interest  and  profits  for  his 
support,  and  if  he  shall  find  it  neces- 
sary, also  power  and  authority  to  use 
any  part  of  the  principal  and  to  sell 
and  dispose  of  any  part  of  the  same." 
After  the  death  of  her  husband,  if 
any  part  of  the  property  and  estate  in- 
cluded in  and  covered  by  the  gift  to 
him  should  be  left,  she  gave  to  others. 
It  was  held,  although  the  terms  of  the 
power  were  broad  and  ample,  they 
were  limited  and  confined  to  the  ex- 
igency on  which  they  were  to  be  ex- 
ercised, which  was  for  the  husband's 
support  "if  he  shall  find  it  neces- 
sary;" that  he  was  to  be  the  sole 
judge  of  what  was  necessary  for  his 
support,  but  that  the  power  did  not 
extend  beyond  it.  Hence,  the  court 
held  that  the  husband  could  not  give 
a  sum  of  money,  part  of  his  deceased 
wife's  estate  and  on  deposit  in  her 
name,  to  another  as  against  the  re- 
mainderman, by  withdrawing  it  and 
depositing  it  in  another  bank  in  the 


name  of  himself  "or"  such  other  per- 
son. 

In  Parks  v.  American  Home  Mission- 
ary Soc.  (1889)  62  Vt  19,  20  Atl.  107, 
the  will  under  consideration  gave  the 
use  of  the  testator's  estate  to  his 
wife,  for  and  during  her  natural  life, 
and  so  much  of  the  principal  as  she 
might  see  fit  to  use  for  her  necessary 
and  comfortable  support,  and  for 
charitable  and  benevolent  purposes, 
and  contributions  for  worthy  objects, 
in  her  own  discretion,  "without  lim- 
itation or  restriction  on  my  part,  be- 
lieving that  she  will  exercise  prudence 
and  good  discretion."  The  court  held 
that  the  widow  was  given  unlimited 
discretion  to  use  so  much  of  the  prin- 
cipal as  she  saw  fit  to,  for  her  neces- 
sary and  comfortable  support,  and  for 
charitable  and  benevolent  purposes, 
and  contributions  to  worthy  objects, 
within  the  limits  designated.  So  long 
as  she  devoted  it  to  any  purpose  con- 
tributing to  her  necessary  and  com- 
fortable support,  she  was  to  be  her 
own  judge  as  to  the  fitness  of  the  par- 
ticular object  to  which  she  devoted 
it;  and  so  in  regard  to  charitable  and 
benevolent .  or  other  worthy  objects. 
The  court  held  that  if  she  purposed 
to  devote  any  part  of  the  principal  to 
support,  it  must  be  "necessary  and 
comfortable  support,"  and  that  with 
a  view  to  all  her  circumstances,  sta- 
tion in  life,  etc.,  and  that  it  was  mani- 
fest that  so  long  as  the  income,  which 
was  hers  absolutely,  sufiiced  for  this 
purpose,  the  necessity  contemplated 
by  the  testator  would  not  have  arisen. 
And  the  court  held  that  an  attempted 
application,  under  the  provision  de- 
fining her  power  of  disposition,  to 
charitable  and  benevolent  purposes 
and  contributions  for  worthy  objects, 
in  the  form  of  an  assignment  of  cer- 
tain stock,  and  expressed  to  be  in 
recognition  of  kindness  and  in  testi- 
mony of  affection  and  regard,  was  a 
gift  of  a  purely  private  nature  and  in 
excess  of  "her  power  under  the  will. 

In  Murray  v.  Kluck  (1894)  87  Wis. 
666,  69  N.  W.  187,  it  appeared  that 
by  his  will  a  testator  devised  and  be- 
queathed a  part  of  his  real  estate  to 
his  wife  in  fee;  the  remainder  of  his 
real  estate  to  his  wife  "so  long  as  she 
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shall  live;"  all  his  personal  estate  to 
his  wife,  "to  have  and  to  hold  the  same 
to  her  sole  use,  benefit,  and  behoof, 
with  all  the  increase  and  increment 
thereof,  so  long  as  she  shall  live;"  "of 
my  estate  that  may  remain  after  the 
4leath  of  my  said  wife,"  he  gave  cer- 
tain sums  to  two  sons,  and  the  residue 
to  others.  It  was  held  that  the  will 
should  be  construed  as  meaning  that 
the  wife  could  use  the  corpus  of  the 
personal  estate  so  far  as  reasonably 
necessary  for  her  support,  but  no  fur- 
ther, and  that  an  attempted  gift  by 
■her  in  paying  a  mortgag^  on  a  son's 
property  was  an  infringement  on  the 
Tights  of  the  remainderman. 

The  rule  that  a  life  tenant  cannot 
make  a  gift  of  the  principal  is  neces- 
sarily applicable  to  such  personal 
property  as  money.  Given  a  life  in- 
terest therein,  with  the  power  to  use 
the  principal  for  certain  purposes,  as 
for  his  support  and  maintenance,  the 
life  tenant  may  not  use  it  for  any 
other  purpose  and  may  not  give  it 
away.  Hardy  v.  Mayhew  (1910)  158 
CaL  95,  139  Am.  St.  Rep.  73,  110  Pac. 
113.  In  that  case  a  will  was  con- 
strued by  the  superior  court  having 
jurisdiction  of  the  estate  as  giving 
the  husband  of  the  testatrix  only  the 
use  of  a  sum  oft  money  bequeathed  to 
him  in  her  will,  with  the  right  to  the 
custody  of  the  principal  for  his  life, 
and  on  his  death,  the  sum  to  be  dis- 
tributed to  certain  named  heirs.  On 
appeal,  the  appellate  court,  conclud- 
ing that  the  will  contemplated  that 
the  legatee  might  use  the  principal 
sum  according  to  his  discretion  for 
his  "comfort  or  pleasure," — even  to 
the  extent  of  using  it  all, — modified 
the  decree  by  inserting  the  words, 
■"the  unused  portion  of,"  making  the 
decree  read,  "for  his  use,  during  his 
-natural  life,  and  on  his  death  the  un- 
used portion  of  said  sum"  to  the  per- 
sons named.  Re  Mayhew  (1906)  4 
<;aL  App.  162,  87  Pac.  417.  In  a  later 
appeal  in  the  same  case  (1910)  168 
€al.  95,  189  Am.  St.  Rep.  78,  110  Pac. 
113)  H  was  held  that  the  "use"  au- 
thorized was  only  such  pers(Hial  use 
as  the  husband  of  the  testatrix  might 
<lesire  to  make  of  the  money  for  hipi- 
xelf,  and  that  it  did  not  include  a  dis- 
2  A.L.R,— 81. 


IH>sition  of  practically  the  whole 
thereof,  either  by  will  or  by  gift  dur- 
ing his  life,  and  especially  gifts  made 
for  the  very  purpose  of  excluding  one 
of  the  remaindermen  from  participat- 
ing in  what  otherwise  would  have 
been  "unused"  by  him  at  the  time  of 
his  death. 

(t)  Zteviae. 

Under  a  will  giving  a  life  interest 
vrith  the -power  to  dispose  of  all  or 
any  of  the  principal  as  may  be  neces- 
sary 'for  the  tenant's  support  and 
maintenance,  with  remainder  over  to 
others,  which  may  be  defeated  by  the 
exercise  of  the  power  to  that  end  and 
the  application  of  the  principal  to 
that  purpose,  the  life  tenant  is  not 
authorized .  to  devise  the  property, 
either  by  will  or  by  a  deed  operating 
as  a  testamentary  disposition. 

Thus,  in  Newlin  v.  Phillips  (1905) 
—  DeL  Ch.  — ,  60  Atl.  1068,  the  court 
construed  a  provision  in  a  will  where- 
in a  testator  stated  that  it  was  his  will 
and  desire  that  his  wife  should  care- 
fully husband  and  keep  intact,  as 
nearly  as  possible,  the  estate,  in  or- 
der that  the  revenues  therefrom 
might  give  her  a  comfortable  and 
sufiicient  livelihood  for  the  remainder 
of  her  life.  It  was  held  that  the  wid- 
ow was  given  an  implied  power  of 
disposal  limited  to  what  might  be 
necessary,  on  emergency,  possibly,  for 
her  support,  but  that  she  had  no 
power  of  disposal  by  will. 

In  Henderson  v.  Blackburn  (1882) 
104  IlL  227,  44  Am.  Rep.  780,  it  ap- 
peared that  a  devise  of  property  for 
life  to  a  testator's  wife  was  "to  have 
and  to  hold,  or  to  dispose  of  so  much 
of  the  same  as  she  may  need  or  wish 
to  use  during  her  lifetime."  The 
cpurt  held  that  there  was  no  doubt 
but  that,  had  the  widow  needed  all 
the  property  for  her  support  during 
her  lifetime,  she  might  have  disposed 
of  it  for  that  purpose ;  but,  the  power 
of  disposition  being  limited  to  the 
need  and  personal  use  of  the  widow, 
she  might  dispose  of  it  for  that  pur- 
pose only,  and  not  foi'  any  other  pur- 
pose. Hence,  it  was  held  that  the 
widow  could  not  dispose  of  the  prop- 
erty by  a  deed  in  the  nature  of  a  tes- 
tamentary disposition,  which  was  in 
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reality  for  the  benefit  of  the  grantee 
therein,  rather  than  to  meet  the  re- 
quirement of  any  need  or  use  of  hers, 
in  as  much  as  the  deed,  instead  of  dis- 
posing of  the  properly  to  meet  any 
need  or  personal  use  of  the  widow 
herself,  expressly  retained  the  proper- 
ty for  her  use  and  enjoyment  as  long 
as  she  should  live,  and  was  not  to 
take  effect  until  her  death. 

In  Griffin  v.  Griffin  (1892)  141  IlL 
373,  31  N.  E.  131,  it  appeared  that  a 
testator  gave  his  widow  a  life  estate 
in  his  property,  "with  the  same  right 
to  sell  the  same  for  her  support  and 
maintenance  that  I  would  have  if  liv- 
ing." The  court  held  that  the  power 
of  disposition  given  the  widow  was 
not  restricted  to  simply  an  authority 
to  sell  in  the  event  that  "a  sale  was 
essential  for  her  necessary  support 
and  maintenance,  and  that  it  was  not 
for  the  courts  to  annex  such  a  provi- 
sion. But  the  court  held  that  the  tes- 
tator had  only  authorized  his  wife,  in 
her  discretion,  "to  sell"  any  or  all  of 
his  real  estate ;  that  is,  to  dispose  of 
it  for  an  equivalent  in  money;  and 
hence  held  that  a  deed  by  her  to  third 
person  who  agreed  to  support  and 
maintain  her  during  life,  and  bury 
her  when  dead,  was  invalid  as  an  ex- 
ecution of  the  power  in  the  will  for 
the  maintenance  and  support  of  the 
widow. 

In  Homans  v.  Foster  (1919)  — 
Mass.  — ,  121  N.  E.  417,  it  appeared 
that  a  testatrix  devised  all  her  estate 
to  her  husband,  "for  and  during  the 
term  of  his  natural  life,  with  the  full 
power  to  dispose  of  the  whole  or  any 
part  of  said  property  by  deed  or  other- 
wise, if  he  may  deem  it  conducive  to 
his  comfort  so  to  do."  The  court  held 
that  the  husband  was  given  simply  a 
life- estate,  with  a  power  of  disposal 
"if  he  may  deem  it  conducive  to  his 
comfort  so  to  do;"  but  that,  assuming 
that  the  power  authorized  him  to  dis- 
pose of  the  property  by  will,  this  au- 
thority was  limited  to  its  disposition 
when  ciHwlucive  to  his  comfort 
Hence,  while  he  was  given  full  con- 
trol over  the  estate,  and  could  dispose 
of  it  and  secure  his  comfort  by  the 
application  of  the  proceeds  to  his 
physical  wants,  he  was  not  empow- 


ered to  part  with  the  property  for 
every  purpose,  nor  was  he  permitted 
to  convey  the  estate  for  the  comfort 
of  anyone  except  himself,  thus  pro- 
hibiting a  bequest  to  a  second  wife. 

In  Smith  v.  Snow  (1877)  123  Mass. 
323,  it  appeared  that  a  testator  gave 
all  his  estate  to  his  wife,  "for  her 
comfortable  support  and  maintenance 
during  her  life,  with  full  power  and 
authority  to  dispose  of  the  same  as 
she  may  find  needful  for  that  pur- 
pose," and  provided  that  all  the  es- 
tate that  might  remain  after  the  death 
of  his  wife  should  go  to  another.  The 
wife  devised  the  estate  to  her  broth- 
er. The  court  held  that  the  wife  hav- 
ing been  given  only  a  life  estate  with 
a  power  to  sell,  and  not  having  exer- 
cised that  power  in  her  lifetime,  the 
devise  over  in  the  testator's  will  took 
effect  on  her  death. 

In  Morse  v.  Natick  (1900)  176  Mass. 
610,  67  N.  E.  996,  it  appeared  that  a 
testator  gave  all  his  residuary  estate 
to  his  sister,  "for  and  during  her  nat- 
ural life,  and  she  is  empowered  to  sell 
and  dispose  of  so  much  of  my  estate 
as  will  insure  her  a  comfortable  liv- 
ing, and  to  that  end  she  is  authorized 
to  sell  such  portion  of  my  real  estate 
by  public  or  private  sale,  giving  good 
and  sufficient  deeds  therefor,  meaning 
and  intending  to  give  her  full  con- 
trol of  the  same,  with  full  power  to 
deed  to  her  grantees,  their  heirs  and 
assigns  forever."  It  was  held  that 
she  took  only  a  life  estate  therein, 
with  power  "to  sell  and  dispose  of  so 
much  ...  as  will  insure  her  a 
comfortable  living,"  but  that  there 
was  nothing  which  gave  her  a  power 
to  dispose  of  it  by  will. 

In  Richards  v.  Morrison  (1906)  lOt 
Me.  424,  64  Atl.  768,  it  appeared  that 
a  testator's  will  gave  the  residue  of 
his  estate  in  trust,  and  directed  the 
4arustee8  "pending  the  settlement  of  my 
[his]  estate  and  until  final  division,"^ 
to  pay  to  Ills  wife  ten  twenty-sevenths 
portion  of  the  income  "during  her 
lifetime,  or  until  final  settlement  of 
jny  [his]  estate,"  for  her  sole  use  and 
benefit,  and  after  disposing  of  th» 
balance  of  income  to  other  parties  he 
provided  that  "final  settlement  of  my 
estate    or    distribution    thereof,    my 
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trustees  shall  convey  and  deliver  to  my 
wife  ten  twenty-sevenths  parts  of  this 
my  residuary  estate,  and  she  may  her- 
self select  such  portion  from  any  par- 
cels of  my  residuary  estate  at  the  ap- 
praised value  thereof.  It  is  my  will 
that  my  wife  have  the  entire  use  and 
income,  durins:  her  lifetime,  of  all 
said  portion  of  my  residuary  estate; 
and  in  addition  thereto,  I  do  authorize' 
and  empower  her  to  sell  and  convey 
by  her  own  grant  or  deed  any  of  said 
estate,  real  or  personal,  which  she 
may  in  the  exercise  of  her  own  discre- 
tion elect  to  sell  and  convey  for  her 
sole  use  and  benefit,  without  license 
of  probate  court."  Then  followed  a 
gift  over  to  other  parties  of  what  "at 
her  death  shall  remain  unused,  unex- 
pended or  unsold  and  unconveyed  by 
her."  The  court  held  that  the  widow 
was  given  a  life  estate  with  a  power 
of  sale  for  a  limited  purpose,  to  wit, 
"for  her  sole  use  and  benefit"  of  any 
part  of  the  property,  but  that  she  was 
not  authorized  to  dispose  of  it  by 
will. 

In  Hall  V.  Otis  (1880)  71  Me.  826, 
it  appeared  that  a  testator's  will  gave 
all  his  residuary  estate  to  his  wife, 
during  her  life,  to  hold  and  use  the 
same  as  if  absolutely  hers,  and  at  her 
death  whatever  might  be  left  was  to 
be  divided  among  the  survivors  of  the 
testator's  brothers  and  sisters,  add- 
ing: "I  wish  it  distinctly  understood 
that  I  place  no  restriction  upon  my 
said  wife  in  regard  to  her  use  of  my 
said  estate,  desiring  and  intending 
that  she  shall  use  and  expend  every 
dollar  of  the  same,  if  necessary,  for 
her  care,  comfort,  or  support"  It 
was  held  thereunder,  in  effect,  that 
the  widow  could  not  devise  whatever 
remained  of  the  testator's  estate  at 
her  death  to  others  than  his  surviv- 
ing brothers  and  sisters,  for  while 
the  testator  was  careful  to  secure  to 
his  widow  the  right  to  use  so  much  of 
faJs  estate  as  she  should  deem  neces- 
sary for  her  comfort  and  support,  he 
was  equally  careful  to  say  that  it  was 
his  wish  that  whatever  should  be  left 
at  her  death  should  be  equally  divid- 
ed among  the  survivors  of  his  broth- 
ers and  sisters. 

In  Farlin  v.  Sanborn   (1910)    161 


Mich.  616,  187  Am.  St.  Rep.  525,  126 
N.  W.  634,  it  appeared  that  the  ma- 
terial portions  of  a  testator's  will  de- 
vised all  his  estate  to  his  wife,  for  and 
during  her  natural  life,  with  full 
power  and  authority  to  use  and  dis- 
pose of  the  same  for  her  own  use, 
support,  and  comfort,  as  to  her  should 
seem  best,  giving  her  full  power  to 
sell  and  convey  all  or  any  of  the  real 
estate,  at  her  option,  as  fully  as  he 
himself  could  do,  with  a  devise  of 
all  the  property  that  might  be  remain- 
ing on  her  decease  to  his  heirs.  It 
was  held  that  the  will  created  a  life 
estate  in  the  widow,  and  that  there- 
under she  had  the  right  to  use  the 
property  and  to  dispose  of  and  con- 
vey it  for  a  specific  purpose,  to  wit, 
for  her  use,  support,  and  comfort 
only,  and  that  this  did  not  give  her  a 
right  to  give  away  the  property  by 
testamentary  disposition. 

In  Terry  v.  Wiggins  (1872)  47  N. 
T.  612,  afSmdng  (1869)  2  Lans.  272, 
it  appeared  that  the  residuary  clause 
of  a  testator's  will  bequeathed  to  his 
wife  all  other  property  he  died  pos- 
sessed of,  "for  her  own  personal  and 
independent  use  and  maintenance, 
with  full  power  to  sell  or  otherwise 
dispose  of  the  same,  in  part  or  tha 
whole,  if  she  should  require  it  or  deem 
it  expedient  to  do  so,"  and  on  her  de- 
cease, "whatever  residue  there  may  be 
of  personal  or  real  estate  and  effects" 
was  directed  to  be  transferred  by  the 
executors  to  the  trustees  of  a  speci- 
fied church.  It  was  held  that  the 
wife  had  a  life  estate  coupled  with 
■a  power  of  disposal  which  could  only 
be  exercised  under  the  will  in  case 
tiie  wife  should  require  it  or  deem  it 
expedient;  that  is,  with  a  view  to  her 
"personal  use  and  maintenance," — ^the 
purposes  for  which  it  was  given, — 
during  her  Ufe,  and  by  deed,  but  that 
she  could  not  dispose  of  it  by  will. 

In  Smith  v.  Van  Ostrand  (1876)  64 
N.  T.  278,  reversing  (1876)  8  Hun, 
460,  6  Thomp.  &  G.  664,  it  appeared 
that  a  will  contained  the  following 
clause:  "I  give  and  bequeath  unto 
my  beloved  wife  Catharine,  the  sum 
of  $1,660,  in  lieu  of  dower  on  my  real 
estate,  for  her  support  during  her 
natural  life,  or  as  long  as  she  remains 
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my  widow,  then  her  said  dower  shall 
be  transferred  to  my  three  children 
hereinafter  mentioned.  Fifty  dollars 
of  the  above-named  sum  shall  be  paid 
her  as  soon  as  practicable  after  my 
decease,  and  the  remainder  on  or 
about  six  months  after.  Also,  I  fur- 
ther give  her  any  part  of  the  house- 
hold furniture  that  she  wishes  for 
her  own  use  and  that  she  may  will  to 
whom  she  chooses,  and  I  further  pro- 
vide that  she  may  occupy  our  dwell- 
ing house  six  months  after  my  decease, 
and  necessary  provisions  for  her  sup- 
port and  comfort,  which  shall  be  pro- 
vided out  of  my  estatei."  The  conclu- 
sion of  the  court  was  that  the  widow 
was  given  the  use  of  the  sum  of  money 
specified  during  her  life  or  widow- 
hood, and  was  empowered  to  apply  so 
much  of  the  principal  as  might  be 
necessary  to  her  support,  but  that  no 
power  of  testamentary  disposition  was 
given  to  her. 

In  Peck  V.  Smith  (1918)  183  App. 
Div.  336,  170  N.  Y.  Supp.  500,  it  ap- 
peared that  a  testator  gave  his  wife 
"the  use  of  the  sum  of  $20,000  for  and 
during  the  term  of  her  natural  life, 
with  the  right  and  privilege  to  use 
such  part  or  portion  of  the  principal 
;thereof  as  to  her  shall  seem  meet  and 
proper."  Another  clause  gave  her 
"for  and  during  the  term  of  her  nat- 
ural life,  the  use,  rents  and  income" 
of  a  house,  "with  the  right  and  privi- 
lege of  selling  the  same  if  at  any  time 
she  should  deem  it  necessary,  and  the 
right  and  privilege  to  use  such  part 
or  portion  of  the  proceeds  of  the  sale 
of  such  house,  as  to  her  shall  seem 
meet  and  proper."  It  was  held  that 
the  widow  could  not  dispose  of  the 
money  and  house  by  her  will  or  by 
transfers  and  instruments  operating 
as  a  testamentary  disposition  thereof. 

In  the  case  of  Re  Trelease  (1906) 
49  Misc.  206,  96  N.  Y.  Supp.  318,  af- 
firmed in  (1906)  116  App.  Div.  664, 
100  N.  Y.  Supp.  1061,  it  appeared  that 
a  testator  gave  his  wife  a  certain  sum, 
"the  money  to  b«  invested  on  bond 
and  mortgage  or  in  other  property, 
and  she  shall  have  the  income  thereof 
and  she  shall  have  the  right  to  use 
the  principal  as  she  may  need  it."  It 
was  held  that  the  wife  could  use  the 


principal  as  necessity  required,  and 
that  of  this  necessity  she  was  the 
sole  judge,  but  that  she  could  not 
will  away  the  estate. 

In  the  case  of  Tyson's  Estate  (1899) 
191  Pa.  218,  43  Atl.  131,  the  will  un- 
der consideration  gave  the  whole  of 
the  testator's  estate,  real  and  person- 
al, to  his  wife,  she  "to  have  the  same 
and  use  it  at  pleasure  for  her  sole 
use  as  fully,  largely  and  amply  to  all 
intents  and  purposes  as  I  myself  could 
or  might  have  done  in  my  lifetime  with 
full  power  at  any  time  to  sell  or  dis- 
pose of  any  part  or  the  whole  of  the 
same,"  and  she  to  "have  the  proceeds 
of  such  sale  at  her  own  disposal." 
The  will  also  provided  that  the  man- 
agement, control,  and  proceeds  of  the 
estate  shoul4  be  reserved  for  and  to 
the  sole  use  of  the  wife  during  her 
lifetime,  and  directed  that  after 'her 
decease  the  executors  should  sell  the 
testator's  property,  real  and  personal, 
and  divide  the  estate  as  provided 
therein.  The  court  held  that  the  in- 
tention of  the  testator  was  to  give  his 
wife  so  much,  and  only  so  much, 
though  possibly  amounting  to  the 
whole,  as  should  be  necessary  for  her 
own  comfort  and  enjoyment  of  life, 
and  the  residue,  be  it  much  or  little, 
was  to  pass  under  his  will.  The  ex- 
tent of  the  widow's  consumption  of 
the  estate  was,  the  court  held,  with- 
in her  own  control,  and  her  decision 
was  without  appeal,  but  it  must  have 
been  honestly  reached  in  accordance 
with  the  purpose  the  testator  intend- 
ed, and  not  merely  colorably  to  de- 
feat his  will.  Hence,  the  court  held 
that  a  transfer  by  will,  with  intent 
not  to  consume  for  herself,  but  to  pre- 
serve for  others  after  her  death,  and 
to  change  the  beneficiaries  after  her 
from  those  chosen  by  her  husband 
to  others  of  her  own  selection,  would 
be  a  fraud  on  the  testator  and  his 
will. 

In  Morel  v.  Oakley  (1916)  263  Pa. 
107,  97  Atl.  1029,  wherein  it  appeared 
that  a  testator  gave  the  use  of  all  his 
property  to  his  wife  during  her  nat- 
ural life,  "also  the  right  to  use  of  the 
principal  of  my  estate  in  case  she 
needs,  with  herself  as  the  sole  judge 
of  such  need,"  it  was  held  that  the 
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wife  tbok  a  life  estate  with  an  unlim- 
ited pofwer  to  consume  the  property, 
both  real  and  personal,  which,  how- 
ever, did  not  include  the  power  of 
alienation  by  will. 

In  John  V.  Bradbury  (1884)  97  Ind. 
263,  it  appeared  that  a  testator  de- 
vised his  real  and  personal  property 
to  his  widow,  "to  hold  and  possess, 
sell,  use  and  dispose  of  as  she  may 
see  fit,  for  her  own  comfort  and  con- 
venience," and  empowered  her  "to 
sell  what  realty  I.  may  be  in  posses- 
sion of  at  my  death,  and  convey  the 
same  by  deed  in  fee  simple,  if  her 
necessities  or  comfort  require  it." 
"The  residue  of  my  property  or  mon- 
eys, if  any  should  be  left  after  her 
death  and  full  payment  of  her  funeral 
expenses,  be  equally  divided  between 
my  two  children."  It  was  held  that 
the  will  gave  the  widow  only  a  life 
estate,  with  power  to  dispose  of  the 
property  absolutely,  for  her  own  com- 
fort and  convenience,  leavinfir  such 
portion  as  might  be  undisposed  of  at 
her  death,  and  after  payment  of  her 
funeral  expenses,  to  his  children. 
Hence  it  was  held  that  she  could  not 
devise  the  property  undisposed  of  at 
her  death  to  her  heirs  and  devisees,  to 
the  exclusion  of  .the  testator's  chil- 
dren. 

(g)  Waate. 
In  Glover  V.  Reid  (1890)  80  Mich. 
228,  46  N.  W.  91,  the  will  under  con- 
struction gave  all  the  testator's  es- 
tate to  his  wife,  "for  her  own  use  and 
benefit  and  disposal,  for  and  during . 
the  term  of  her  natural  life,  leaving 
said  estate  to  be  used  and  disposed 
of  by  her,  wholly  to  the  discretion  and 
judgment  of  my  said  wife  as  she  may 
decide  her  needs  require,"  the  re- 
mainder of  his  estate,  after  her  de- 
cease, to  go  to  his  children.  It  was 
held  that  the  widow  took  a  life  estate 
only,  and  in  her  use  of  it  would  be 
governed  by  the  rules  applicable  to 
tenants  of  life  estates.  She  might  not 
waste  or  squander  it  in  profligate  liv- 
ing, but  no  complaint  could  be  made 
at  her  ase  of  so  much  of  the  estate 
as  her  own  sound  judgment  and  dis- 
cretion "decide  her  needs  require." 
Only  an  abuse  of  that  discretion,  the 
court  held,  could  be  inquired  into. 


h.  Seceaattff  and  extent  of  antUHpatfon. 

t.  IHaoreHon  of  life  tenant  aa  unlimited. 

(a)  Rule  stated. 

It  i»,  of  course,  true  that  a  grantor 
or  testator  may,  if  he  so  elect,  make 
the  exercise  of  a  power  annexed  to 
a  life  estate  authorizing  the  life  ten- 
ant to  sell  or  dispose  of  the  estate  or 
so  much  thereof  as  may  be  needed  for 
his  support  and  maintenance  during 
his  lifetime,  subject  to  the  order  or 
approval  of  the  court,  or  to  any  other 
restriction  which  he  sees  fit  to  impose, 
and  a  sale  or  conveyance  in  disregard 
thereof  will  be  void  as  against  the 
remaindermen.  Since,  however,  it  is 
competent  for  the  grantor  or  testator 
to  make  the  power  full  and  unlimited, ' 
the  court  will  not  ordinarily  impose 
any  restriction  or  assume  any  control 
over  its  exercise  which  is  not  ex- 
pressed or  clearly  implied  in  the  grant 
or  devise  by  which  it  is  created. 
Hamilton  v.  Hamilton  (1910)  149 
Iowa,  321,  128  N.  W.  380.  . 

And  where  the  grant  or  devise  of 
power  to  the  life  tenant  is  limited  to 
a  sale  or  other  disposition  to  meet 
some  contingency  which  may  or  may 
not  arise,  as  where  power  is  given  to 
sell,  transfer,  or  dispose  of  the  prop- 
erty or  as  much  thereof  as  may,  from 
time  to  time,  be  needed  for  the  life 
tenant's  support  and  maintenance,  the 
question  who  is  to  determine  when  the 
contingency  so  provided  against  has 
arisen,  thus  maturing  the  power  to 
convey,  is  one  which  has  frequently 
occupied  the  attention  of  the  courts, 
end  in  the  great  majority  of  cases  it 
is  held  that  if  the  grant  of  power  is 
otherwise  full  or  general  in  its  teirms, 
and  the  determination  of  the  question 
is  one  which  involves  the  exercise  of 
judgment  and  discretion,  the  decision 
made  in  good  faith  by  the  life  tenant 
himself  is  final.  It  is  likewise  held  in 
these  cases  that  the  amount  required 
or  used  by  the  life  tenant  for  his  sup- 
port and  maintenance  rests  entirely 
in  his  honest  judgment  and  discre- 
tion, which  cannot  be  controlled  or 
limited  by  the  courts  in  the  absence 
of  bad  faith  or  fraud. 

Alabama.— Cain  v.  Cain  (1900)  127 
Ala.  440,  29  So.  846. 
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Iowa. — Hamilton  v.  Hamilton  (1910) 
149  Iowa,  321,  128  N.  W.  380  (see, 
however,  a  former  opinion  in  this  case 
reported  in  (1908)  140  Iowa,  282,  115 
N.  W.  1012,  118  N.  W.  875). 

Kentucky.— Scott  v.  Scott  (1867)  2 
Bush,  147;  Paxton  v.  Bond  (1891)  12 
Ky.  L.  Rep.  949, 16  S.  W.  875;  Hosman 
T.  Willett  (1908)  82  Ky.  L.  Rep.  906, 
107  S.  W.  834. 

Maine.— Hall  v.  Preble  (1878)  68 
Me.  100;  Richardson  v.  Richardson 
(1880)  80  Me.  686,  16  Atl.  260;  Small 
V.  Thompson  (1899)  92  Me.  539,  43 
Atl.  509.  Compare  Scott  v.  Perkins 
(1848)  28  Me.  22,  48  Am.  Dec.  470; 
Warren  v.  Webb  (1878)  68  Me.  183. 

Massachusetts. — Dodge    v.     Moore 

'  (1868)     100    Mass.    886.      Compare 

Minot  ▼.   Prescott    (1782)    14   Mass. 

496;    Stevens   v.    Winship    (1822)    1 

Pick.  818,  11  Am.  Dec.  178. 

Michigan.— Glover  t.  Reid  (1890)' 
80  Mich.  228,  46  N.  W.  91.  Compare 
Morford  v.  Dieffenbacker  (1884)  54 
Mich.  593,  20  N.  W.  600. 

Missouri. — Grifiin  v.  Nicholas 
(1909)  224  Mo.  276,  123  S.  W.  1063. 
Compare  Scheldt  v.  Crecelius  (1887) 
94  Mo.  822,  4  Am.  St  Rep.  884,  7  S.  W. 
412. 

New  Hampshire. — Compare  Eaton  v. 
Straw  (1846)  18  N.  H.  320. 

New  York.— Re  Grant  (1891)  61 
Hun.  624,  40  N.  Y.  S.  R.  944.  16  N. 
Y.  Supp.  716,  approved  and  followed 
in  (1895)  86  Hun.  617,  66  N.  Y.  Supp. 
822,  88  N.  Y.  Supp.  198;  Re  Hunt 
(1908)  84  App.  Dlv.  169.  82  N.  Y. 
Supp.  688,  affirmed  in  (1904)  179  N. 
Y.  670,  72  N.  E.  1148;  Hasbrouck  v. 
Knoblauch  (1909)  180  App.  Div.  878, 
114 'N.  Y.  Supp.  949,  modi^ng  judg- 
ment and  affirming  point  under  dis- 
cussion in  (1908)  69  Misc.  99,  112  N. 
Y.  Supp.  159;  Re  Briggs  (1917)  180 
App.  Div.  762,  168  N.  Y.  Supp.  597, 
modifying  (1917)  101  Misc.  191,  167 
N.  Y.  Supp.  682;  Re  Parsons  (1902) 
89  Misc.  126,  78  N.  Y.  Supp.  975;  Re 
Trelease  (1906)  49  Misc.  205.  96  N. 
Y.  Supp.  818.  affirmed  in  (1906)  115 
App.  Div.  664,  100  N.  Y.  Supp.  1061. 

Pennsylvania. — Yetser  v.  Brisse 
(1899)  190  Pa.  846.  42  Atl.  677;  Ty- 
son's  Estate  (1899)  191  Pa.  218.  48 
Atl.    181;    Henninger   v.    Henninger 


(1902)  202  Pa.  207,  61  Atl.  749;  Aur- 
and's  Estate  (1916)  25  Pa.  Dist.  R. 
725. 

Rhode  Iriand. — Gardner  v.  Whit- 
ford  (1901)  23  R.  I.  396,  60  Atl.  642. 

South  Carolina. — Moody  v.  Tedder 
(1881)  16  S.  C.  657. 

Tennessee. — Matthews  v.  Capshaw 
(1902)  109  Tenn.  480.  97  Am.  St.  Rep. 
854,  72  S.  W.  964;  Emert  v.  Blair 
(1908)   121  Tenn.  240,  118  S.  W.  685. 

Vermont. — ^Parks  v.  American 
Home  Missionary  Soc  (1889)  62  Vt 
19,  20  Atl.  107. 

Only  an  abuse  of  that  discretion 
can  be  inquired  into.  Glover  v.  Reid 
(1890)  80  Mich.  228,  46  N.  W.  91. 

Where  the  preservation  or  exhaus- 
tion of  an  estate  has  been  committed 
largely  to  the  life  tenant's  judgment, 
while  that  judgment  may  not  be  con- 
clusive, yet  the  court  is  bound  to  re- 
spect it  and  uphold  it  until  evidence 
is  given  that  it  was  exercised  in  bad 
faith  and  fraudulently  as  against  the 
heirs  at  law.  Swarthout  v.  Ranier 
(1894)  148  N.  Y.  499,  38  N.  E.  726,  af- 
firming (1898)  67  Han.  241.  2  N.  Y. 
Supp.  198. 

In  Re  French  (1888)  18  N.  Y.  S.  R. 
759,  affirmed  in  (1889)  62  Hun,  803,  6 
N.Y.  Supp.  249,  the  court  said:  "The 
decisions  may  name  maintenance  and 
support  as  the  ground,  but  when  they 
give  such  first  taker  the  possession 
of  the  property,  their  effect  is  to  per- 
mit such  first  taker  to  diiqwse  of  the 
entire  estate  either  for  his  mainte- 
nance, sui^ort,  comfort,  taste,  or 
fancy,  and  make  him  the  sole  judge." 

Where  a  will  gives  a  life  tenant,  in 
addition  to  the  income  of  an  estate, 
the  right  to  use  so  much  of  the  prin- 
cipal as.  in  his  judgment,  is  "neces- 
sary and  proper."  the  necessity  evi- 
dently relates  to  his  personal  wants, 
compared  with  his  means,  income,  and 
position  in  life ;  the  propriety  evident- 
ly calls  for  consideration  of  the  fact, 
with  others,  that  he,  as  trustee  for 
the  remaindermen,  may  seek  to  use 
some  of  the  principal  given  to  his 
eestuis  que  trustent.  Hence,  the  ex- 
orcise of  the  power  depends  on  an 
honest  judgment  on  his  part  that  his 
wants,  under  all  the  circumstances 
then  existing,  make  it  necessary  and 
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proper  for  him  to  use  for  his  own 
benefit  the  property  which  was  in- 
tended under  ordinary  circumstances 
for  the  remaindermen.  And  while  the 
power  should  be  liberally  exercised  to 
cover  his  needs,  the  judgment  on  his 
part  must  be  an  honest,  and  not  an 
arbitrary  or  wilful,  judgment,  for  he 
is  exercising  a  power  which  it  was  in- 
tended he  should  exercise  only  under 
unusual  circumstances,  not  then  fore- 
seen. Hence,  the  existence  of  some 
such  circumstance,  some  changed  con- 
dition, tending  in  a  way  to  show  that 
it  is  necessary  and  proper  for  him, 
under  all  the  conditions,  to  use  some 
part  of  the  principal,  is  necessary  as 
a  basis  for  his  action  in  that  respect, 
and  on  such  basis  his  honest  judg- 
ment controls.  Re  Briggs  (1917)  180 
App.  Div.  762,  168  N.  Y.  Snpp.  597, 
modiftring  (1917)  101  Misc.  191,  167 
N.  Y.  Supp.  682;  Peck  v.  Smith  (1918) 
188  App.  Div.  336, 170  N.  Y.  Supp.  600. 
In  the  case  first  cited,  it  appeared 
that  a  testatrix  provided  in  her  will 
for  the  payment  of  the  income  of  her 
estate  to  her  husband  quarterly  dur- 
ing his  life,  and  then  declared:  -  "I 
further  direct  that  he  use  during  his 
life  as  much  of  the  principal  of  my 
estate  as  in  his  judgment  is  necessary 
and  proper,  and  that  he  in  no  way 
be  held  liable  or  accountable  for  such 
principal  so  used."  In  discussing  the 
rights  of  the  husband,  as  life  tenant, 
to  use  the  principal,  the  court  said: 
'The  meaning  of  the  words  'necessary 
and  proper*  in  the  will  must  be  deter- 
mined by  considering  the  respective 
rights  and  duties  of  all  the  parties 
and  the  evident  intent  of  the  testatrix. 
The  necessity  evidently  relates  to  his 
personal  wants,  compared  with  his 
means,  income,  and  position  in  life; 
the  propriety  evidently  calls  for  con- 
sideration of  the  fact,  with  others, 
that  he,  the  trustee,  may  seek  to  use 
some  of  the  principal  given  to  his 
eestuis  que  tmstent.  The  exercise  of 
the  power  depends  upon  an  honest 
judgment  on  his  part  that  bis  wants, 
under  all  tiie  circumstances  then  ex- 
isting, make  it  necessary  and  proper 
for  him  to  use  for  his  own  benefit  the 
property  which  was  intended  under 
'«rdinitry  circumstances  for  them.    In 


determining  his  rights  under  the  pow- 
er we  must  not  forget  his  duties  as 
trustee.  Nevertheless,  the  strict  du- 
ties of  a  trustee  were  not  imposed  up- 
on him  with  reference  to  the  exercise 
of  bis  power." 

In  Scheldt  v.  Crecelius  (1887)  94 
Mo.  322,  4  Am.  St.  Rep.  884,  27  S.  W. 
412,  it  appeared  that  a  testator  gave 
all  his  property  to  his  wife,  and  pro- 
vided that  she  should,  until  her  death, 
manage  and  dispose  of  it  as  she 
pleased,  and  that  he  desired  to  be  un- 
derstood as  empowering  her,  in  cases 
of  necessity,  to  sell  not  only  personal, 
but  real,  properly.  It  appeared  that 
the  widow  executed  a  deed  to  take 
effect  in  possession  after  her  death, 
which  recited  that  the  land  was  sold 
in  consideration  of  the  sum  of  $1,  and 
unpaid  and  indispensable  services 
rendered,  said  services  having  been 
matters  of  necessity  towards  the 
maintenance  and  existence  of  the  wid- 
ow, and  in  consideration  of  similar 
services  yet  to  be  rendered.  It  was 
contended  that  the  widow  was  to  be 
the  sole  judge  as  to  whether  her  ne- 
cessities required  the  sale  of  the  land, 
and  that,  having  sold  it  under  the 
power,  the  deed  could  not  be  assailed 
at  law.  The  court  held,  however,  that 
it  was  the  intention  of  the  testator 
to  invest  only  a  life  estate  in  his  wife, 
with  the  power  to  dispose  of  the  fee 
in  case  her  necessities  or  actual  needs' 
required  it,  and  that  her  power  to 
ccmvey  the  fee  was  dependent  on  a 
contingency  which  must  have  hap- 
pened or  existed  before  the  power 
thus  to  dispose  of  the  land  could  be 
called  into  exercise.  The  court  held 
that,  it  appearing  from  the  record 
that,  by  the  consent  of  the  i>arties, 
the  fact  as  to  whether  the  necessity 
contemplated  by  the  will  existed  at 
the  time  the  deed  was  executed,  and 
whether  it  was  made  in  good  faith, 
for  the  purpose  of  securing  such  sui>- 
port  and  maintenance,  was  submitted 
to  the  jury,  the  judgment  by  consent 
rendered  on  their  finding  to  the  con- 
trary would  not  be  disturbed,  the  evi- 
dence tending  strongly  to  show  that 
the  widow's  object  in  making  the  deed 
was  simply  to  deprive  certain  of  the 
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remaindennen  of  their  interest  un- 
der the  will  in  the  land  Cimveyed. 

In  Minot  v.  Prescott  (1782)  14 
Mass.  496,  it  appeared  that  a  testator 
devised  the  income  of  his  real  and 
personal  estate  to  his  wife  daring  life, 
"and  if  not  suflteient  to  support  her 
comfortably,  then  power  to  sell  any 
of  his  estate  for  that  purpose."  It 
was  held  that  the  ..ower  was  not  to 
dispose  at  will  and  pleasure,  but  on 
the  happening  of  a  particular  event, 
viz.,  the  income  proving  insofficient  to 
support  the  wife  comfortably;  which, 
the  court  held,  was  a  condition  pre- 
cedent. And  the  jury  having  found 
that  there  was  a  sufficiency  of  person- 
al estate  for  the  comfortable  support 
of  the  widow,  the  court  held  that  her 
conveyance  of  the  land  could  not  be 
snpported. 

(h)  niiMtroMona. 

In  each  of  the  following  cases  it 
was  held  that,  under  the  testamentary 
provision  indicated,  the  life  tenant 
was  the  judge  as  to  whether  a  neces- 
sity of  anticipating  the  principal  had 
arisen,  and  as  to  the  extent  of  the 
needful  anticipation: 

Cain  V.  Cain  (1900)  127  Ala-  440, 
29  So.  846.  The  testator  gave  all  his 
real  and  personal  property  to  his 
wife,  to  have  and  control  as  he  might 
if  living,  and  "to  sell  and  convey  any 
property  she  may  choose  for  her  sup- 
port or  comfort,  as  she  may  see  prop- 
er during  her  natural  life,  and  at  her 
death  what  may  be  left  of  my  said  es- 
tate the  same  to  be  divided  accord- 
ing to  law  in  such  cases  made  and 
provided." 

Hamilton  v.  Hamilton  (1910)  149 
Iowa,  321,  128  N.  W.  380.  A  testatrix 
gave  the  residue  of  her  estate  to  her 
husband  "during  his  life,  with  full 
power  to  sell,  transfer  and  dispose  of 
the  same  or  as  much  thereof  as  may 
from  time  to  time  be  needed  for  his 
support  and  maintenance  during  his 
said  lifetime,"  with  remainder  over 
to  her  children. 

Scott  V.  Scott  (1867)  2  Bush  (Ky.) 
147.  A  clause  of  a  testator's  will  pro- 
vided as  follows:  "I  direct  that  my 
wife  shall  have  as  much  of  the  stock, 
implements,  furniture,  and  personal 
property,  including  money  on  hand 


at  my  death,  as  she  may  think  neces- 
sary for  her  comfort,  convenience, 
and  maintenance." 

Pazton  V.  Bond  (1891)  12  Ky.  949, 
15  S.  W.  875.  The  will  gave  the  tes- 
tator's wife  all  of  his  property  for  her 
support  daring  her  life,  and  then  pro- 
vided: 'If  at  any  time  my  wife 
should  become  needy,  and  the  farm 
fail  to  make  her  a  support,  I  give  her 
the  right  to  sell  60  acres  of  the  land 
on  either  side  she  may  choose,  and  to 
have  the  proceeds." 

Hosman  v.  Willett  (1908)  82  Ky.  L. 
Rep.  906,  107  S.  W.  384.  The  wUl 
gave  all  the  testator's  property  left 
after  the  payment  of  debts  to  his  sis- 
ter and  his  niece,  "to  use  or  sell  in 
any  way  they  may  wish  for  their  sup- 
port," what  was  left  to  go  to  the  tes- 
tator's brother  and  sisters. 

Warren  v.  Webb  (1878)  68  Me.  133. 
A  clause  of  the  will  under  considera- 
tion was  as  follows:  "I  give,  be- 
queath and  devise  to  my  beloved  wife, 
Abigail  H.  Whitmore,  for  and  during 
her  natural  life,  all  my  estate  and 
property,  real,  personal  and  mixed, 
wherever  found  and  however  situated, 
to  have  and  to  hold  the  same  to  her 
and  her  assigns,  for  and  during  the 
term  aforesaid,  for  her  proper  use, 
benefit  and  support  and  maintenance; 
and  after  her  decease,  said  estate  and 
property,  or  the  residue  and  remain- 
der thereof,  to  be  legally  divided  to 
and  among  my  children,  namely,"  etc. 

Scott  V.  Perkins  (1848)  28  Me.  22, 
48  Am.  Dec.  470.  The  will  gave  all 
of.  the  testator's  property,  and  the  in- 
come of  the  same,  to  his  widow,  to  be 
used  and  disposed  of  by  her,  for  her 
convenience  and  comfort,  during  life, 
and  by  a  later  provision  for  the  distri- 
bution of  what  might  remain  after 
the  decease  of  the  widow,  the  widow 
might  dispose  of  the  property  when- 
ever her  comfort  and  convenience 
might  require  that  she  should  do  so. 

Hall  V.  Preble  (1878)  68  Me.  100. 
The  will  provided  in  part  as  follows: 
"I  give  and  bequeath  all  the  residue 
and  remainder  of  my  estate,  both  real 
and  personal,  including  all  moneys 
that  may  be  received  upon  my  policy 
of  insurance  upon  my  life,  unto  my 
beloved  wife,  Annie  S.  Hall,  duria< 
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her  life.  It  is  my  intention  and  desire 
that  said  Annie  E.  Hall  shall  hold 
and  use  to  her  benefit,  all  the  prop- 
erty, both  real  and  personal,  owned 
by  me  at  the  time  of  my  decease,  dur- 
ing her  life,  the  same  as  if  absolutely 
hers,  and  at  her  death  whatever  may 
be  left,  I  wish  equally  divided  among: 
the  survivors  of  my  brothers  and  sis- 
ters. To  avoid  all  contentions  and 
disputes,  it  is  my  request  and  direc- 
tions that  said  Annie  E^  Hall  shall 
immediately  upon  my  decease,  by  will, 
devise  and  direct  ttiat  such  portion 
of  said  estate  as  shall  be  left  at  her 
decease,  be  divided  between  the  sur- 
vivors of  my  brothers  and  sisters  ac- 
cording to  my  intention  as  expressed 
in  this  will.  I  wish  it  distinctly  un- 
derstood that  I  place  no  restriction 
upon  my  said  wife  in  regard  to  her 
use  of  my  said  estate,  desiring  and 
intending  that  she  shall  use  and  ex- 
pend every  dollar  of  the  same,  if 
necessary,  for  her  care,  comfort  and 
support." 

Richardson  v.  Richardson  (1888)  80 
Me.  585,  16  Atl.  260.  The  testator  be- 
queathed the  residue  of  his  property 
to  his  wife,  "to  h«r  use  and  behoof 
and  dispose  of  for  her  maintenance 
during  her  natural  life." 

Dodge  V.  Moore  (1868)  100  Mass. 
885.  The  will  gave  the  testator's  wife 
the  income,  use,  and  improvement,  for 
and  during  her  natural  life,  of  all  his 
estate,  "and  if  the  income  of  said  es- 
tate shall  be  insufficient  for  her  sup- 
port, it  is  my  will  that  she  shall  use 
so  much  of  the  principal  as  she  may 
think  necessary;  and  I  hereby  give 
her  full  power  and  authority  to  sell 
any  part  or  all  of  either  the  real  or 
personal  estate  whenever  she  may 
think  it  expedient,  either  for  her  sup- 
port, or  for  investment,"  "and  all  of 
said  estate,  real  and  personal,  that 
may  remain  at  the  decease  of  my  said 
wife,  I  give  and  devise  to  my  daugh- 
ter." 

Glover  v.  Reid  (1890)  80  Mich.  228, 
45  N.  W.  91.  The  will  gave  the  testa- 
tor's widow  all  his  estate  "to  and  for 
her  own  use  and  benefit  and  disposal, 
for  and  during  the  term  of  her  nat- 
ural life,  leaving  said  estate  to  be 
used  and  disposed  of  by  her,  wholly 


to  the  discretion  and  judgment  of  my 
said  wife  as  she  may  decide  her  needs 
require,"  the  remainder  of  the  estate, 
after  her  decease,  to  go  to  the  testa- 
tor's children. 

Griffin  y.  Nicholas  (1909)  224  Mo. 
276,  128  S.  W.  1063.  The  wUl  gave 
the  residue  of  tiie  estate  to  the  testa- 
tor's wife,  "to  have  and  to  hold  and 
enjoy  for  and  during  her  natural  life, 
with  full  power  to  make  such  disposi- 
tion thereof  as  may  be  necessary  for 
her  own  comfort  and  support" 

Thomas  v.  Pardee  (1877)  12  Hun 
(N.  Y.)  161.  The  testator  first  gave 
his  wife,  during  her  natural  life,  such 
portions  of  his  library  as  she  might 
wish,  and,  in  efFect,  authorized  her 
to  dispose  of  the  remainder  in  such 
manner  iis  she  should  deem  best.  He 
then  gave  to  her  "all  my  real  and  per- 
sonal estate,  to  be  possessed  and  used 
by  her  at  her  discretion,  and  for  her 
support  and  comfort  during  her  nat- 
ural life,  having  confidence  in  her 
that  it  will  be  used  and  retained,  and 
the  amount,  the  increase  and  the  resi- 
due, whether  more  or  less,  left  sacred 
to  the  purposes  to  which  we  mutually 
agreed  to  devote  it."  He  then  au- 
thorized her,  in  a  certain  contingency, 
to  dispose  of  the  household  goods  and 
furniture,  and,  after  stating  the  rea- 
son therefor,  he  gave  to  certain  benev- 
olent societies  all  his  estate  in  his 
wife's  possession  and  held  by  her  up 
to  and  at  the  time  of  her  decease, 
after  her  funeral  expenses  were  pro- 
vided for,  in  the  same  clause  adding, 
"to  be  held  in  trust  by  my  executor," 
he  to  divide  and  pay  over  to  the  so- 
cieties after  her  decease. 

Hiiggins  V.  Lewis  (1900)  81  Misc. 
292,  64  N.  Y.  Supp.  366.  The  will  gave 
the  testator's  wife  possession,  control, 
management,  and  all  of  the  income 
from  his  property  for  and  during  her 
natural  life,  and  then  provided  that 
"should  my  children,  or  either  of  them 
[naming  them]  ...  by  reason  of 
sickness  or  unforeseen  calamity  be- 
come necessitated  as  to  require  assist- 
ance in  their  proper  and  necessary 
care  and  support,  and  the  income  and 
profits  arising  from  the  real  estate 
and  investments  in  the  hands  of  my 
said  wife  as  above  mentioned,  shall 
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prove  insufiScient  for  her  proper  sap- 
port  and  to  afford  the  necessary  con- 
tribution for  the  aid  of  my  said  chil- 
dren, or  either  of  them,  then  my  said 
wife  as  such  trustee  is  empowered  to 
use  sufficient  of  my  estate  in  meeting 
the  requirements  of  the  emergency  to 
the  extent  her  best  judgment  may  dic- 
tate." 

Re  Grant  (1891)  61  Hun,  624,  40  N. 
Y.  S.  R.  944,  16  N.  Y.  Supp.  716,  ap- 
proved and  followed  in  (1896)  86 
Hun,  617,  66  N.  Y.  S.  R.  822,  33  N.  Y. 
Supp.  193.  '  The  will  gave  the  testa- 
tor's wife  the  right  to  possess  and  en- 
joy the  rents  and  profits  of  his  entire 
estate  during  her  natural  life,  and 
further  provided  that  if  the  use  and 
profits  were  not  sufiicient  for  her  sup- 
port, a  sale  thereof  might  be  made  for 
her  support  The  remainder  over 
after  the  death  of  the  wife  was  given 
to  his  children  and  grandchildren. 

Re  Hunt  (1902)  38  Misc.  30,  76  N. 
Y.  Supp.  968.  The  will  gave  the  in- 
come of  all  the  estate  to  the  testa- 
tor's wife,  "and  as  much  of  the  prin- 
cipal as  she  thinks  proper  for  her 
support,  and  for  the  care  which  she 
shall  give  to  our  son,"  with  the  privi- 
lege of  disposing  of  the  real  estate  if 
she  thought  best,  and  remainder  over 
to  trustees  for  the  support  of  the  son. 
See  also  (1903)  84  App.  Div.  169,  82 
N.  Y.  Supp.  638,  afBrmed  in  (1904) 
179  N.  Y.  570,  72  N.  E.  1143. 

Re  Trelease  (1906)  49  Misc.  205, 
96  N.  Y.  Supp.  316,  aifirmed  in  (1906) 
116  App.  Div.  664,  100  N.  Y.  Supp. 
1051.  A  testator  gave  his  wife  "the 
money  to  be  invested  on  bond  and 
mortgage  or  in  other  property,  and 
she  shall  have  the  income  thereof; 
and  a  certain  sum,  she  shall  have  the 
right  to  use  the  principal  as  she  may 
need  it."     • 

Re  Parsons  (1902)  89  Misc.  126, 
78  N.  Y.  Supp.  975.  The  will  provided 
that  the  husband  of  the  testatrix  was 
to  have  the  use  and  income  of  all  her 
property,  subject  to  the  bequests 
therein  made,  during  his  life,  "and  any 
part  of  the  principal  that  may  be 
needed  for  his  support" 

Hasbrouck  v.  Knoblauch  (1909)  130 
App.  Div.  878,  114  N.  Y.  Supp.  949 
modifying  (1908)  69  Misc.  99,  112  N. 


Y.  Supp.  169.  The  testator  devised  his 
entire  estate  to  his  widow,  "for  her  use 
and  behoof  during  her  natural  life,  she 
to  have  absolute  control  and  disposal 
of  all  the  income  to  be  derived  there- 
from and  so  much  of  the  principal  as 
she  may  deem  necessary  for  her  com- 
fortable sustenance  and  support" 

Swarthout  v.  Banier  (1894)  143  N. 
Y.  499,  38  N.  E.  726,  affirming  (1893) 
67  Hun,  241,  2  N.  Y.  Supp.  198.  The 
testator^s  wife  was  given  all  his  prop> 
erty,  "to  have  and  to  hold  for  her  com- 
fort and  support  all  of  the  above- 
named  property  if  she  needs  the  same 
during  her  natural  lifetime,  if  she 
should  outlive  me." 

Lininger's  Appeal  (1886)  110  Pa. 
898,  1  Atl.  722.  The  testator  directed 
that  his  wife  should  have  the  use  and 
occupancy  of  all  his  npal  estate  dui^ 
ing  her  natural  life,  to  be  held  and  en- 
joyed by  her  as '  her  own.  He  di- 
rected that  she  take  into  possession,, 
hold,  or  convert  into  cash,  his  entire 
personal  property,  "and  if  the  pro- 
ceeds of  my  real  estate  be  not  suffi- 
cient to  support  her  she  is  at  liberty 
to  take  as  much  of  the  personal  fund 
or  money  as  she  may  see  proper  for 
that  or  any  otiier  purpose;"  with  re- 
mainder over,  and  provided  that  hia 
executors  should  not  enter  on  their 
duties  as  executors  until  after  the 
death  of  his  wife. 

Hambrighf  s  Appeal  (1865)  2  Grants 
C^s.  (Pa.)  320.  The  testator  be- 
queathed a  certain  sum  of  money  to 
his  wife  "for  her  full  use  during  her 
lifetime,  and  at  her  death,  if  any  left" 
he  desired  that  it  should  go  to  others. 

Tyson's  Estate  (1899)  191  Pa.  218, 
43  Atl.  131.  The  will  gave  the  whole 
of  the  testator's  estate,  real  and  per- 
sonal, to  his  wife,  she  "to  have  the 
same  and  use  it  at  pleasure  for  her 
sole  use  as  fully,  largely  and  amply 
to  all  intents  and  purposes  as  I  my- 
self could  or  might  have  done  in  my 
lifetime,  with  full  power  at  any  time 
to  sell  or  dispose  of  any  part  or  the 
whole  of  the  same,"  and  she  to  "hav» 
the  proceeds  of  such  sale  at  her  own 
disposal."  The  will  also  provided  that 
the  management  control,  and  proceeds 
of  the  estate  should  be  reserved  for 
and  to  the  sole  use  of  the  wife  during 
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her  lifetime,  and  directed  that,  after' 
her  decease,  the  executors  should  sell 
the  testator's  property,  real  and  per- 
sonal, and  divide  the  estate  as  pro- 
vided therein.  ' 

Trout  V.  Rominger  (1901)  198  Pa. 
91,  47  Atl.  960.  The  testator  be- 
queathed all  his  residuary  estate  to 
his  wife,  "to  have  and  to  hold  the 
same  to  her  own  use,  benefit  and  be- 
hoof forever;  the  same  to  be  and  re- 
main for  her  just  and  necessary  sup- 
port during  the  natural  life  of  her." 
In  case  any  of  the  above-bequeathed 
property  should  remain  at  the  date 
of  his  wife's  death,  he  directed  that 
it  be  divided   between  his  children. 

Henninger  v.  Henninger  (1902)  202 
Pa.  207,  51  Atl.  749.  The  will  con- 
tained the  following  provision:  "All 
the  residue  of  my  estate,  real,  per- 
sonal and  mixed,  of  which  I  shall  die 
possessed  ...  I  will  and  devise 
to  my  beloved  wife,  Sarah  A.  Coover, 
to  be  hers  during  her  life,  with  the 
right  in  her,  however,  to  use,  sell  and 
dispose  of  any  or  all  of  said  estate 
for  the  use  and  support  of  herself 
and  Mrs.  Elizabeth  W.  Henning«r. 
Should  my  wife  die  before  Mrs.  Eliza- 
beth W.  Henninger,  my  will  is  that 
such  portion  of  my  estete  as  shall 
then  ronain  shall  be  for  the  use  and 
support  of  Mrs.  Elizabeth  W.  Hen- 
ninger, with  the  right  in  her  to  sell 
and  dispose  of  the  same  for  her  main- 
tenance and  support,  and  upon  the 
death  of  both  my  wife,  Sarah,  and 
Mrs.  Elizabeth  W.  Henninger,  and 
after  the  payment  of  their  funeral 
expenses,  what  portion  of  my  estate 
shall  then  remain  shall  vest  in  and 
become  the  absolute  property  of  my 
sister,  Eliza  Bishop,  and  her  heirs." 

Aurand's  Estete  (1916)  25  Pa.  Dist. 
R.  726.  The  testator  bequeathed  all 
his  estate  to  his  wife,  "for  her  main- 
tenance during  her  natural  life,"  and 
"should  there  remain  anything  of  his 
estete  at  the  death  of  his  wife,  he  be- 
queathed "the  same  and  all  that  re- 
mains not  consumed  by  my  wife"  to 
his  adopted  daughter. 

Moody  V.  Tedder  (1881)  16  S.  C. 
667.  Tlae  will  gave  to  the  testetor's 
widow,  "during  the  term  of  her  natu- 
ral life  only,  all  his  property,  both  real 


and  personal,  authorizing  and  empow- 
ering her  to  use  and  dispose  of  so 
much  thereof  as  may  be  necessary  for 
her  comfortable  support  and  mainte- 
nance in  such  style  and  manner  as 
she  may  see  fit,"  with  a  gift  over, 
after  the  death  of  his  wife,  of  "what- 
ever portion  may  be  remaining  of  his" 
property. 

Matthews  t.  Capshaw  (1902)  109 
Tenn.  480,  97  Am.  St  Rep.  864,  72  S. 
W.  964.  The  testetor  gave  his  wife 
all  his  property  during  her  life  or 
widowhood,  and  in  case  of  necessity 
authorized  her  to  sell  any  of  it  for 
the  benefit  of  the  family. 

Emert  v.  Blair  (1908)  121  Tenn. 
240,  118  S.  W.  686.  A  clause  of  the 
will  was  as  follows:  "In  order  to  af- 
ford my  wife,  Mrs.  Martha  J.  Emert, 
a  comfortoble  and  secure  support  dur- 
ing her  life  out  of  my  estete,  I  here- 
by devise  and  bequeath  to  her,  for  the 
tbne  of  her  natural  life,  all  my  prop- 
erty, real,  personal  and  mixed,  to  have, 
manage,  and  use  for  her  support  dur- 
ing said  time.  At  her  death  said 
property  shall  be  divided  among  my 
lawful  heirs  and  distributees,  accord- 
ing to  the  laws  of  inheritence  and 
distribution  in  Tennessee."  The  third 
clause  was :  "To  more  effectually  pro- 
vide for  my  said  wife,  I  hereby  in- 
vest her  with  power  to  sell  and  convey 
any  of  said  property  for  the  use  afore- 
said. This  power  is  given  because 
some  of  said  really  consiste  of  moun- 
tain farms  which  may  fail  to  suffi- 
ciently contribute  to  my  wife's  sup- 
port. My  realty  in  Sevierville  my 
wife  shall  not  sell,  unless,  in  her 
judgment,  her  support  absolutely  re- 
quires the  same.  Any  of  my  other 
realty  my  wife  may  sell  if  in  her 
judgment  she  can  then  make  said 
property  more  conducive  to  her  sup- 
port. In  case  of  sale  of  any  of  said 
realty,  the  proceeds  shall  be  loaned 
out  with  good  security  or  reinvested, 
the  interest  or  income  to  be  applied 
to  her  support,  the  principal  or  prop- 
erty so  purchased  to  belong  to  my 
estete.  But  if  my  wife's  comforteble 
support  should  in  ^er  judgment  de- 
mand an  appropriation  by  her  of  part 
or  all  of  said  principal  or  property, 
she  is  hereby  vested  with  such  pow- 
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er."  The  fifth  clause  provided  as 
follows:  "That  there  may  be  no  mis- 
take, I  here  again  direct  that,  at  my 
wife's  death,  the  realty  unsold  of  my 
estate  or,  in  case  my  wife  exercises 
the  power  of  sale  herein  conferred, 
the  proceeds  of  such-  sale  or  sales  or 
the  property  purchased  thereby  in 
case  of  reinvestment  or  the  remain- 
der of  the  principal,  if  any,  in  case  the 
principal  is  diminished,  shall  belong 
to  my  estate,  and  shall  be  divided 
among  my  lawful  heirs  and  distribu- 
tees according  to  the  laws  of  in- 
heritance and  distribution  in  Tennes- 
see." "My  intention  is  to  give  my 
wife  the  use'  of  my  entire  estate  for 
her  support  during  her  life,  or  if  the 
profits  of  my  estate  are  in  her  judg- 
ment insufiicient,  then  to  give  her  the 
right  to  convert  to  her  own  use  so 
much  of  my  estate  as  will  be  suflB- 
cient  for  that  purpose,  but  the  bal- 
ance, if  any,  to  belong  to  my  estate 
at  her  death,  in  whatsoever  shape  it 
may  be  found." 

Otjen  V.  Frohbaeh  (1912)  148  Wis. 
801,  134  N.  W.  832.  The  testatrix 
gave  all  the  rest  and  residue  of  the 
property,  real  and  personal,  to  her 
son  and  daughter,  or  the  survivor  of 
them,  share  and  share  alike,  during 
their  natural  lives  and  during  the  life 
of  the  survivor  of  them,  with  the  right 
to  use  and  consume  such  part  of  his 
or  her  share  as  either  of  them  should 
find  necessary,  with  disposition  over 
of  the  remainder. 

9.  ZdnMaUotu  on  discretion  of  life 
tenant. 

In  some  jurisdictions  it  is  held  that, 
under  a  will  devising  a  life  estate 
with  a  power  of  disposal  of  the  prin- 
cipal thereof,  conditioned  on  a  neces- 
sity in  providing  for  the  life  tenant's 
comfortable  support  and  maintenance, 
the  life  tenant's  authority  and  power 
to  sell  and  dispose  of  the  property 
are  not  general,  but  contingent.  That 
is,  they  are  to  be  exercised  only  on 
the  happening  of  the  particular  con- 
tingency, viz.,  that  he  stands  in  need 
and  that  the  disposition  has  become 
necessary  for  his  comfortable  sup- 
port; and  then  only  in  proportion  to 
the  extent  of  the  necessity;  being 
limited  to  so  much  only  of  the  prop- 


erty as  will  sufiSce  for  his  support 
and  comfort.  Hull  v.  Culver  (1867) 
84  Conn.  408;  Peckham  v.  Lego 
(1888)  67  Conn.  553,  7  L.R.A.  419,  14 
Am.  St  Rep.  ISO,  19  Atl.  392;  Little 
v.  (Jeer  (1897)  69  Conn.  411,  87  Atl. 
1066;  Bartlett  v.  Buckland  (1906)  78 
Conn.  617,  68  Atl.  360;  Hooker  v. 
Goodwin  (1917)  91  Conn.  463,  99  Atl. 
1069,  Ann.  Cas.  1918D,  1169;  Reeve 
V.  Beekman  (1887)  42  N.  J.  Eq.  613, 
9  Atl.  27;  Stevens  v.  Flower  (1889) 
46  N.  J.  Eq.  340,  19  Atl.  777;  Cox  v. 
Wills  (1891)  49  N.  J.  Eq.  130,  22  Atl. 
794  (reversed  in  (1892)  49  N.  J.  Eq. 
573,  26  Atl.  938,  on  other  grounds,  the 
appellate  court  expressly  sustaining 
the  opinion  of  the  lower  court  on  the 
point  under  discussion) ;  Bradway  v. 
Holmes  (1892)  50  N.  J.  Eq.  311,  26 
Atl.  196;  Hunt  v.  Smith  (1899)  68 
N.  J.  Eq.  25,  43  Atl.  428;  Komp  v. 
Thomas  (1912)  81  N.  J.  Eq.  103,  86 
Atl.  815;  Du  Bois  ▼.  Waterman  (1916) 
87  N.  J.  Eq.  119,  99  Atl.  148;  Miller 
V.  Potterfield  (1890)  86  Ya.  876,  19 
Am.  St.  Rep.  919,  11  S.  E.  486.  Com- 
pare Mansfield  v.  Shelton  (1896)  67 
Conn.  390,  62  Am.  St.  Rep.  285,  35  Atl. 
271  (set  out  at  length)  ;  Reed  v.  Reed 
(1907)  80  Conn.  401,  68  Atl.  849  (set 
out  at  length). 

The  right  to  resort  to  the  principal 
is  founded  on  necessity  and  restricted 
by  necessity.  Peckham  v.  Lego  (1888) 
57  Conn.  563,  7  L.R.A.  419,  14  Am.  St 
Rep.  ISO,  19  Atl.  492.  In  this  case,  it 
appeared  that  a  will  bequeathed  to  a 
niece  and  her  husband  "the  use  and 
improvement"  of  the  remainder  of 
the  estate  of  which  the  testatrix  was 
possessed,  "during  their  natural 
lives."  "Should  it  be  necessary  for 
their  personal  comfort  to  use  any  por- 
tion of  said  property,  it  is  my  will 
that  they  do  so,  exercising  good  judg- 
ment, and  saving  as  much  of  it  as  pos- 
sible for  the  children  bom  to  them." 
The  court  held  that  the  language  used 
necessarily  implied  a  consciousness  on 
the  part  of  the  testatrix  that  she  had 
given  only  a  life  estate;  but  that  it 
had  occurred  to  her  that  the  income 
might  be  so  limited  and  their  circum- 
stances so  reduced  that  they  might 
lack  the  means  of  comfortable  sup- 
port, and  hence  she  added  this  clause. 
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The  right  to  resort  to  the  principal  was 
founded  on  necessity,  and  restricted 
by  necessity.  In  this  conAection,  the 
court  held  that  the  words,  "necessary 
for  their  personal  comfort,"  must  be 
held  to  mean,  "necessary  for  tiieir 
support." 

The  contingency  is  the  life  tenant's 
actual  need,  and  not  his  expectation 
or  opinion  of  it.  Hull  v.  Culver  (1867) 
84  Conn.  403,  wherein  it  appeared  that 
the  testatrix  devised  all  her  estate  to 
her  husband,  "to  use  and  improve  dur- 
ing his  natural  life,  and  if  he  should 
want  for  his  support,  to  sell  any  part 
or  the  whole  of  it  for  his  maintenance, 
my  will  is  that  it  shall  be  at  his  dis- 
posal." It  was  held  that  this  lan- 
guage very  clearly  implied  a  limita- 
tion or  restriction  of  the  husband's 
power  of  disposal  to  a  case  of  neces- 
sity, the  sale  to  be  proportioned  to 
the  extent  of  the  necessi^.  Nor  was 
the  husband  to  be  the  sole  judge  of 
his  necessity,  but  the  contingency  was 
to  be  his  actual  need,  not  his  expec- 
tation or  opinion  of  it.  And  it  ap- 
pearing that  he  had  property  in  his 
own  right  sufficient  for  his  mainte- 
nance and  support  at  the  time  of  the 
execution  of  a  deed  thereof,  it  was 
found  that  there  waa  not  any  neces- 
si^  for  the  conveyance  of  the  land 
for  that  purpose. 

Even  if  it  were  not  required,  in  or- 
der to  justify  a  sale,  to  show  that  the 
life  tenant  was  in  a  condition  of  im- 
mediate want,  it  should  at  least  ap- 
pear that  there  was  so  much  danger 
of  it  that  the  raising  of  money  had 
become  reasonably  necessary.    Ibid. 

What  is  necessary  in  law  does  not 
always — nor  often — ^mean  a  strict,  ab- 
solute necessity.  It  is  a  relative  and 
variable  term,  and  restricted  or  en- 
larged according  to  the  surrounding 
circumstances.  It  means  here,  as  in 
the  case  of  the  obligation  of  a  hus- 
band to  furnish  necessaries  for  his 
wife,  all  reasonable  necessaries  suit- 
able to  the  situation,  condition,  and 
status  in  life  of  the  life  tenant.  Peck- 
ham  V.  Lego  (Conn.)  supra;  Hooker 
V.  Goodwin  (1917)  91  Conn.  463,  99 
Atl.  1059,  Ann.  Cas.  1918D,  1169. 

In  Cox  V.  WUls  (1891)  49  N.  J.  Eq. 
ISe,  22  Atl.  794,  reversed  in   (1892) 


49  N.  J.  Eq.  673,  26  Atl.  938,  on  other 
grounds,  the  appellate  court  express- 
ly sustaining  the  opinion  of  the  lower 
court  on  the  point  under  discussion, 
it  was  held  that  power  given  to  a  life 
tenant  to  expend  for  comfortable 
maintenance  should  be  construed  to 
mean  what  was  reasonably  necessary 
for  that  purpose,  having  regard  to 
the  previous  habits,  tastes,  and  style 
of  living  of  the  donee,  and  the  amount 
of  i^e  estate. 

Hence,  if  a  life  tenant  acts  within 
the  legal  limits  of  a  necessity  in  law, 
he  may  not  be  responsible;  but  he  is, 
if  he  appropriates  a  portion  of  the 
principal  when  not  needed  for  his 
support,  or  indulges  in  wastefulness, 
or  seeks  to  appropriate  to  his  own  use 
more  of  the  estate  than  is  reasonable 
for  his  support.  Peckham  v.  Lego 
(1888)  67  Conn.  553,  7  L.R.A.  419,  14 
Am.  St.  Rep.  180,  19  Atl.  392;  Little 
T.  Geer  (1897)  69  Conn.  411,  37  Atl. 
1066.  See  also  Hull  v.  Culver  (1867) 
34  Conn.  403. 

In  Little  v.  (Seer  (1897)  69  Conn. 
411,  37  AtL  1066,  it  appeared  that  a 
testator  devised  the  use,  income,  and 
improvements  of  his  property  to  his 
wife  so  long  as  she  remained  his 
widow  or  until  her  decease,  and  in 
case  the  use  and  income  of  his  estate 
should  be  insufficient  for  her  comfort- 
able and  proper  maintenance  and 
support,  empowered  his  executor  to 
sell  any  of  his  estate,  and  "to  appro- 
priate and  freely  use  the  avails  aris- 
ing from  such  sale  for  her  proper 
and  comfortable  maintenance  and 
support."  A  codicil  named  the  wife 
as  executrix  and  gave  her  the  privi- 
lege of  using  as  much  of  the  principal 
as  she  might  desire  for  her  comfort 
and  maintenance,  with  full  power  to 
sell  and  convey  any  of  the  estate,  as 
she  might  see  fit,  and  to  freely  use  the 
avails  thereof  as  long  as  she  remained 
his  widow.  It  was  held  that  the  widow 
was  confined  to  what  she  might  re- 
quire for  her  comfortable  and  proper 
maintenance  and  support,  and  so  long 
as  she  conducted  reasonably  and  in 
good  faith,  the  amount  she  might  ap- 
propriate must  be  left  to  her  own  dis- 
cretion. If,  however,  she  should  in- 
dulge in  wastefulness,  or  should  seek 


Digitized  by  VjOOQIC 


1294 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R, 


to  appropriate  to  her  own  use  more 
of  the.  estate  than  was  reasonable  for 
her  support,  as  stated  in  the  will,  then 
she  would  be  restrained  by  a  court  of 
equity  on  the  complaint  of  any  of  the 
remaindermen.  See  to  the  same  effect 
Hooker  v.  Goodwin  (1917)  91  Conn. 
463,  99  Atl.  1059,  Ann.  Cas.  1918D, 
1159. 

While  the  kind  and  extent  of  the 
support  needed  is  thus  left  in  a  meas- 
ure to  the  judgment  and  discretion  of 
the  life  tenant,  he  may  not  use  the 
principal  to  gratify  his  mere  whims 
and  fancies.  Peckham  v.  Lego  (1888) 
67  Conn.  658,  7  L.R.A.  419,  14  Am.  St. 
Rep.  ISO,  19  Atl.  892. 

Thus,  so  long  as  a  life  tenant  ex- 
ercises a  discretion  within  the  law, 
and  confines  his  or  her  use  of  the 
principal  to  so  much  as  may  b^  neces- 
sary for  his  or  her  support  in  a  man- 
ner suitable  to  his  or  her  station  and 
condition  of  life,  as  disclosed  by  the 
circumstances  of  each  case,  his  dis- 
cretion cannot  be  interfered  with  by 
the  courts.  Little  v.  (Jeer  (1897)  69 
Conn.  411,  87  Atl.  1056;  Hooker  t. 
Goodwin  (Conn.)  supra. 

In  the  case  last  cited  it  appeared 
that  the  provisions  of  a  testator^s  will 
gave  his  widow,  as  life  tenant  while 
she  remained  his  widow,  the  entire  in- 
come of  his  estate,  which  he  gave  in 
trust,  together  with  the  right  to  use 
if  the  income  should  not  be  sufficient 
for  the  support  of  herself  and  his 
children,  "in  addition  to  the  income, 
so  much  of  the  principal  of  said  es- 
tate as  may  be  necessary  for  that  pur- 
pose." By  the  terms  of  the  will,  the 
widow  became  the  trustee  of  the  life 
estate,  but  resigned;  and  another  was 
appointed  and  qualified  in  her  stead. 
It  was  held  that  the  conclusion  of  the 
trial  court,  that  the  widow  was  the 
sole  judge  of  what  was  a  sufficient 
support  for  herself  and  children,  and 
its  holding  that  the  existence  of  a 
finding  of  necessity  to  authorize  the 
use  of  any  of  the  principal  for  the 
life  tenant's  support  was  not  required 
by  the  will,  were  erroneous.  But  it 
was  held  that  the  conclusion  of  the 
trial  court  that,  so  long  as  the  widow 
exercised  a  sound  and  honest  discre- 
tion in  the  use  of  the  principal  for 


the  support  of  herself  and  children, 
the  court  could  not  deprive  her  of  that 
discretionary  power,  was  correct,  if 
the  support  was  confined  to  that  which 
was  reasonably  necessary  for  her  sta- 
tion and  condition  in  life.  So,  too,  it 
was  held  that  the  trial  court  was  cor- 
rect in  ruling  that  the  widow  re- 
tained her  discretionary  power  after 
her  resignation  as  trustee,  and  in  de- 
termining that  the  use  of  the  principal 
by  the  widow  was  not  conditioned  on 
proof  that  the  income  was  insufficient 
for  her  support. 

But  though,  for  the  time  being,  the 
life  tenant  exercises  his  judgment,  he 
is  not  the  sole  and  ultimate  -judge  of 
what  is  necessary;  but  a  court  of 
equity,  and  perhaps  in  some  cases  the 
probate  court,  will  review  and  revise 
his  judgment,  and  determine  wheth- 
er the  contingency  has  arisen  so  as 
to  give  him  any  right  to  resort  to  the 
principal,  and,  if  so,  whether  he  has 
exceeded  the  liberty  given  him.  Hull 
V.  Culver  (1867)  34  C<Hin.  403;  Peck- 
ham  V.  Lego  (1888)  67  Conn.  553,  7 
L.R.A.  419,  14  Am.  St.  Rep.  ISO,  19 
Atl.  392;  Hooker  v.  Goodwin  (Conn.) 
supra. 

So,  where,  by  the  terms  of  the  will, 
the  power  to  sell  is  based  on  and  re- 
stricted by  a  necessity,  the  actual  ex- 
istence of  the  necessity  at  the  time  of 
each  sale  establishes  the  right  of  the 
life  tenant  to  exercise  the  power  with- 
out any  order  of  any  court  Bartlett 
V.  Buckland  (1908)  78  Conn.  517,  63 
Atl,  850.  And  where  a  will  provided 
that  the  widow  or  life  tenant  had  the 
right,  in  case  of  the  insufficiency  of 
the  income  from  the  testator's  estate 
for  her  support  and  that  of  the  chil- 
dren, to  use  in  addition  thereto  so 
much  of  the  princit>al  of  the  estate  as 
might  be  necessary  for  that  purpose, 
the  trustee  of  the  life  estate  was 
bound  to  pay  over  to  the  life  tenant 
on  her  application  such  part  of  the 
principal  as  was  necessary  to  furnish 
her  reasonable  and  comfortable  sup- 
port, and  he  was  not  required  to  await 
an  order  of  court.  Hooker  v.  Good- 
^  win  (1917)  91  Conn.  463,  99  AtL  1069. 
Ann.  Cas.  1918D,  1169.  Otherwise, 
the  very  purpose  of  the  testator  might 
have  been  defeated  and  his  widow 
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been  deprived  of  the  continued  sap« 
port  from  all  of  his  estate,  if  its  use 
became  necessary  during  the  pend- 
ency of  the  court  application.  Bart- 
lett  V.  Buckland  and  Hooker  v.  Good- 
win (Conn.)  supra. 

But  the  power  to  sell,  under  a  will 
giving  a  life  estate  with  the  power  to 
sell  the  whole  or  any  part  thereof  if 
it  is  necessary  to  secure  the  life  ten- 
ant a  comfortable  maintenance'  and 
support,  does  not  include  the  power  to 
make  a  mortgage  in  fee.  O'Brien  v. 
Flint  (1902)  74  Corni,  502,  51  Atl.  547, 
wherein  it  appeared  that  a  testator 
gave  all  his  property  to  his  wife,  with 
remainder  to  his  son,  adding  in  his 
will,  "If  it  should  be  necessary  for 
the  support  of  my  wife  and  son  to  sell 
a  portion  of  the  land,  I  hereby  give 
my  wife,  C,  full  power  to  sell  and 
convey  as  she  may  judge  best,"  it  was 
held  that  the  wife  was  not  only  em- 
powered to  make  a  single  sale,  and 
convey  part  of  the  lands,  but,  if  it 
became  necessary  to  sell  a  portion,  in 
order  to  provide  for  her  support,  she 
might  afterwards  sell  other  portions 
for  the  same  purpose,  the  language  of 
the  will  justifying  a  sale  of  all,  if 
that  were  judged  by  her  to  be  the  best 
way  of  raising  the  sum  required.  But 
it  was  held  that  this  power  of  sale 
did  not  antiiorize  her  to  mortgage  the 
lands. 

In  Stevens  v.  Flower  (1889)  46  N. 
J.  Eq.  340,  19  Atl.'  777,  wherein  it  ap- 
peared that  a  testator  bequeathed  the 
nse  and  income  of  all  the  residue  of 
his  estate  to  his  wife,  during  her 
natural  life,  she  "to  use  as  much  of 
the  principal  as  she  may  need,"  it  was 
held  that  the  widow  was  empowered 
to  consume  the  principal  of  the  estate 
according  to  her  need,  and- that  her 
right  to  consume  depended  on  the 
happening  of  her  necessity. 

In  Hunt  V.  Smith  (1899)  58  N.  J. 
Eq.  26,  43  Atl.  428,  wherein  it  appeared 
that  a  testator's  will  gave  his  wife  all 
his  personal  estate  for  and  during  her 
natural  life,  and,  "If  needed  by  her  for 
her  comfort  and  maintenance,  she 
«hall  use  the  principal  as  well  as  the 
iatatest,"  it  was  held  that  the  be- 
■quast  of  tiie  personal  estate  was  eix- 
-pressly  limited  to  a  life  estate  in  the 


wife,  with  a  superadded  power  of 
using  so  much  of  the  'principal  as 
might  be  needed  for  her  support  and 
maintenance. 

In  Bradway  v.  Holmes  (1892)  60 
N.  J.  Eq.  811,  25  Atl.  196,  it  was  held 
that  a  bequest  to  his  wife  by  a  testator 
of  the  residue  of  his  personal  prop- 
erty, and  the  issues  and  profits  of  his 
real  estate,  "for  her  maintenance  so 
long  as  she  shall  live,  with  power  to 
sell  and  dispose  of  so  much  of  my  per- 
sonal property  or  real  estate  as  in  her 
judgment  may  be  necessary  for  her 
comfortable  support  and  maintenance, 
and  apply  the  proceeds  for  her  sup- 
port and  maintenance  as  aforesaid," 
and  at  her  death,  the  rest  and  resi- 
due of  his  estate  remaining  in  bet 
hands  undisposed  of  to  designated 
persons,  gave  the  wife  a  life  estate 
with  a  power  of  disposition,  limited, 
as  to  the  principal  of  the  estate,  to  so 
much  as  might  be  necessary  for  her 
comfortable  support  and  maintenance. 

In  Komp  V.  Thomas  (1912)  81  N.  J. 
Eq.  108,  86  Atl.  816,  the  court  con- 
strued a  will  giving  one  half  of  the 
residue  of  the  testatri^s  estate  to  & 
daughter  for  and  during  the  term  of 
her  natural  life,  with  l^e  right  to  use 
and  dispose  of  so  much  of  said  es- 
tate in  addition  to  the  income,  rents, 
issues,  and  profits  thereof,  as  she 
might  deem  necessary  for  her  e(Hnf ort- 
able  support  and  maintenance,  and 
on  her  death,  such  share,  or  so  nrach 
thereof  as  there  remained,  to  another 
daughter  for  the  same  term,  and  with 
the  same  rights  as  the  first  taker.  It 
was  held  that  the  first  daughter  had 
a  life  estate,  with  the  right  to  use 
what  might  be  deemed  necessary  for 
her  comfortable  support  and  mainte- 
jiance. 

In  Cox  V.  Wills  (1891)  49.  N.  J.  Eq. 
130,  22  Atl.  794,  reversed  in  (1892) 
49  N.  J.  Eq.  578,  25  Atl.  938,  on  other 
groundk,  the  appellate  court  express- 
ly sustaining  the  opinion  of  the  low- 
er court  on  the  point  under  discus- 
sion, under  a  will  bequeathing  the 
residue  of  the  testator's  estate  to  his 
wife  "in  good  faith,  believing  that 
she  will  make;  A  will  and  therein  dis- 
tribute so  tnach  of  the  last-named 
legacy  among  my  near  relatives  as 
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she  may  not  use  for  comfortable  main- 
tenance; and  it  is  my  will  that  my 
said  wife  shall  make  such  distribu- 
tion," it  was  held  that  the  bequest 
was  subject  to  a  trust,  first,  in  favor 
of  the  widow  for  so  much  thereof  as 
she  might  need  and  actually  use  for 
her  comfortable  maintenance,  and  as 
to  the  remainder,  with  its  earnings, 
for  the  testator's  next  of  kin. 

In  D.U  Boia  v.  Waterman  (1916)  87 
N.  J.  Eq.  119,  99  Atl.  143,  it  appeared 
that  a  testator  gave  his  wife  "the  free 
use  (of  the  principal,  if  necessary  for 
her  maintenance)  and  improvements, 
rents,  profits  and  income  of  all  the 
rest,  residue  and  remainder  of  all  my 
estate,  real,  personal  and  mixed,  etc., 
for  and  during  the  term  of  her  nat- 
ural life."  The  court  held  that  this 
provision  of  the  will  gave  an  interest 
for  life  to  the  widow  in  all  of  the 
estate  of  the  testator,  with  the  right 
to  use  the  principal,  if  necessary,  for 
her  maintenance;  and  that  this  im- 
plied a  power  of  sale  of  the  real  estate 
as  well  as  of  the  personal  property. 

In  Bryan  v.  Bryan  (1900)  61  N.  J. 
Eq.  46,  48  Atl.  341,  the  will  there 
construed  devised  all  the  testator's 
estate  to  his  wife,  as  long  as  she  re- 
mained his  widow,  and  to  her  children 
that  she  might  have  by  him,  but  the 
remainder  that  might  be  left  after 
the  death  or  marriage  of  his  wife  was 
to  be  divided  between  her  children. 
The  court  held  that  it  was  the  testa- 
tor's intention  that  his  wife  and  chil- 
dren should  have  the  right  to  use 
some  part  of  the  body  of  the  estate, 
as  well  as  its  income,  as  their  neces- 
sities might  require,  and  that  his  wife 
should  determine  the  necessity  and  its 
extent.  Hence  the  court  held  that  con- 
veyances by  the  wife  for  her  sup- 
port and  maintenance  which  pro- 
duced no  more  than  sufficient  for  that 
purpose  were  valid. 

In  Miller  v.  Potterfleld  (1890)  86 
Ta.  876,  19  Am.  St.  Rep.  919,  11  S. 
E.  486,  it  appeared  that  a  testator 
gave  all  his  property  to  his  wife  for 
her  own  use  and  benefit,  and  empow- 
ered her  "also  to  make  such  disposition 
of  the  same  that  she  In  her  judgment 
jnay  deem  best,  should  it  become 
necessary  that  a  part  or  all  should 


become  necessary  for  the  support 
of  herself  and"  another.  It  was 
held  that  the  widow  had  the  use  of 
the  property  for  life,  but  that  she 
did  not  have  the  power  to  dispose  of 
it  unless  a  sale,  in  her  judgment, 
should  become  necessary  for  the  sup- 
port of  herself  and  the  person  named. 
In  that  event,  and  in  that  event  only, 
the  court  held,  was  she  authorized  to 
dispose  of  the  corpus  of  the  estate. 
In  Reed  v.  Reed  (1907)  80  Conn. 
401,  68  Atl.  849j  however,  the  princi- 
pal qu«stion  was  as  to  the  meaning  of 
a  provision  by  a  testator  for  his 
widow,  whereby  he  gave  her  a  life 
estate  in  all  his  property,  "with  the 
privilege  of  expending  from  time  to 
time  so  much  of  the  principal  of  said 
estate  as  she  may  find  necessary  for 
her  comfortable  support  and  mainte- 
nance." The  court  held  that  by  the 
words  used,  whatever  encroachments 
on  the  principal  she  might  make  from 
time  to  time  for  use  in  her  support, 
she  could  rightfully  make,  provided 
she,  acting  in  good  faith,  should  be 
of  the  opinion  that  they  were  neces- 
sary for  her  support  in  comfort.  She 
could  use  the  proceeds  for  no  other 
purpose ;  but,  if  used  for  what  she,  in 
good  faith,  deemed  to  be  required  for 
that  purpose,  her  disposition  of  them 
could  not  be  questioned  by  those  in- 
terested in  remainder.  In  this  case, 
no  exception  having  been  taken  to  the 
allowance  to  the  life  tenant  in  her 
account  as  executrix  of  a  credit  for 
the  sum  paid  for  a  house,  it  was  held 
that  it  followed  that  any  reasonable 
charges  incident  to  the  purchase  and 
to  making  the  house,  after  possession 
was  delivered,  habitable  in  comfort, 
should  also  have  been  allowed.  Sub- 
sequent payments  for  repairs,  insur- 
ance, and  taxes,  the  court  held,  would 
be  primarily  chargeable  against  the 
income,  but  she  could,  in  efiFect,  throw 
them  on  the  principal,  if  she  in  good 
faith  found  the  remaining  income  in- 
sufiicient  for  her  comfortable  support. 
And  th.e  court  stated  that  whiles 
though  the  finding  in  this  case  did 
not  disclose  anything  amounting  to 
bad  faith  on  the  part  of  the  widow,  it 
did  show  that  she  had  been  extrava- 
gant and  wasteful, — ^that  she  had  ex- 
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pended  an  unreasonable  amount  in 
her  support  and  maintenance, — ^yet  in 
80  far  as  it  was  expended,  for  that 
purpose  to  procure  what  she  herself 
deemed  to  be  necessary  for  her  com- 
fortable support,  her  acts  were  war- 
ranted by  the  privilege  which  the 
testator  gave  her  in  making  her  judg- 
ment regarding  their  necessity  su- 
perior to  that  of  any  court.  The  court 
distinguished  this  case  from  the  other 
Connecticut  cases  (cited  supra)  on 
the  grounds  that  the  testator  was 
childless,  and  that  in  no  part  of  the 
will  was  there  anything  to  indicate 
an  intention  to  limit  the  honest  dis- 
cretion of  the  widow  in  taking  from 
the  principal  whatever  she  might 
think  necessary  for  her  comfortable 
support,  or  to  evince  solicitude  that 
something  should  be  left  for  his  col- 
lateral relatives,  the  remaindermen. 
In  Adams  v.  Lillibridge  (1901)  73 
Conii.  656,  49  Atl.  21,  the  testator  in 
the  will  therein  construed  gave  his 
wife  all  the  balance  of  his  estate, 
both  real  and  personal,  "and  at  her 
death  the  balance,  if  any  remains,  to 
my  lawful  heirs,"  meaning  to  con- 
vey to  his  wife,  the  testator  declared, 
"the  right  to  sell  and  convey  all  or  any 
part  of  my  estate,  either  real  or  per- 
sonal, or  use  the  same  in  such  man- 
ner as  she  may  see  fit  during  her  life- 
time." The  court  held  that  the  widow 
was  given  a  life  interest  in  her  hus- 
band's property  and  the  right  to  use 
the  estate  devised  "in  such  manner  as 
she  might  see  fit  during  her  lifetime," 
with  "the  right  to  sell  or  convey  all 
or  part"  of  the  estate  to  enable  her 
BO  to  use  it. 

III.  Life   esUtte   wUh   Itequeat   over   of 
"what  remains,"  or  equivalent  phrase. 

a.  Oenena  rule. 

Where  a  will  gives  a  life  estate  for 
the  use  and  benefit  of  the  life  tenant, 
by  its  express  terms,  with  a  power  of 
sale  or  disposition  and  an  express  re- 
mainder over  of  "whatever  may  re- 
main" or  "be  left,"  "so  much  as  may 
remain  unexpended"  or  "undisposed 
of,"  "what  may  not  be  consumed,"  or 
some  equivalent  phrase,  the  life  ten- 
ant is  entitled  to  the  full  possession, 
conteol,  and  management  of  the  prop- 
2  A.L.R.— 82. 


erty  during  his  natural  life,  with  pow- 
er to  dispose  of  the  whole  of  it,  or  so 
much  of  the  principal  as  his  necessi- 
ties may  require  or  his  judgment  dic- 
tate. The  sole  restrictions  are  that 
the  power  shall  be  exercised  by  the 
life  tenant  during  his  lifetime  for  his 
own  use,  thus  excluding  any  testamen- 
tary disposition  thereof;  and  that  it 
shall  be  exercised  in  good  faith,  and 
not  for  the  purpose  of  defrauding  the 
remaindermen. 

California. — Hardy  v.  Mayhew 
(1910)  158  Cal.  95,  189  Am.  St.  Rep. 
73,  110  Pac.  118;  Adams  v.  Prather 
(1917)  —  Cal.  — ,  167  Pac.  534. 

Connecticut. — ^Mansfield  v.  Shelton 

(1896)  67  Conn.  390,  52  Am.  St.  Rep. 
285,  35  Atl.  271. 

Illinois. — ^Markillie  v.  Ragland 
(1875)  77  III.  102;  Henderson  v. 
Blackburn  (1882)  104  111.  227,  44  Am. 
Rep.  780    (set  out  at  length   supra, 

II.  a,  2  (f))  ;  Hamlin  v.  United  States 
Exp.  Go.  (1883)  107  111.  443;  Walker 
V.  Pritchard  (1887)  121  111.  221,  12 
N.  E.  336,  affirming  (1887)  22  111.  App. 
286;  Re  Cashman  (1890)  184  111.  88, 
24  N.  E.  963;  Skinner  v.  McDowell 

(1897)  169  HI.  365,  61  Am.  St.  Rep. 
183,  48  N.  E.  310;  Kirkpatrick  v.  Kirk- 
Patrick  (1902)  197  111.  144,  64  N,  E. 
267;  Kenny  v.  Keplinger    (1900)  89 

III.  App.  570;  Teel  v.  Mills  (1904)  117 
111.  App.  97. 

Indiana. — Rapp  v.  Matthias  (1871) 
36  Ind.  332;  Clark  v.  Middlesworth 
(1882)  82  Ind.  240;  John  v.  Bradbury 
(1884)  97  Ind.  263;  Silvers  v.  Canary 
(1887)  109  Ind.  267,  9  N.  E.  904;  Gou- 
die  V.  Johnston  (1887)  109  Ind.  427, 10 
N.  E.  296;  Tower  v.  Hartford  (1888) 
115  Ind.  186,  17  N.  E.  281;  Jenkins  v. 
Compton  (1890)  123  Ind.  117,  23  N. 
E.  1091;  Levengood  v.  Hoople  (1890) 
124  Ind.  27,  24  N.  E.  373;  Crew  v. 
Dixon  (1891)  129  Ind.  85,  27  N.  E. 
728;  Rinkenberger  v.  Meyer  (1900) 
165  Ind.  152,  56  N.  E,  913;  Brookover 
V.  Branyan  (1916)  185  Ind.  1.  112  N. 
E.  769.  See  also  Anderegg  v.  Ross 
(1859)  13  Ind.  413  (set  out  at  length 
supra,  U.  a,  1  (a) ) ;  McMillan  v.  Deer- 
ing  (1894)  139  Ind.  70,  38  N.  E.  398. 

I«wa. — Spaan  v.  Anderson  (1901) 
115  Iowa,  121,  88  N.  W.  200;  Simp- 
kins  V.  Bates  (1904)  128  Iowa,  62,  98 
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N.  W.  580;  Haviland  v.  Haviland 
(1906)  180  Iowa,  611,  6  L.R.A.(N.S.) 
281,  105  N.  W.  854. 

Kansas.— Ernst  v.  Foster  (1897) 
68  Kan.  488,  49  Pac.  527;  Greenwalt 
V.  Keller  (1907)  75  Kan.  578,  90  Pac. 


Kentacky.  —  Anderson  v.  Hall 
(1882)  80  Ky.  91 ;  Coats  v.  LouisTille 
&  N.  R.  Co.  (1891)  92  Ky.  263,  17  S. 
W.  564;  McClelland  v.  McClelland 
(1909)  132  Ky.  284,  116  S.  W.  730; 
Hickman  v.  Moore  (1914)  160  Ky.  474, 
169  S.  W.  827.  And  see  the  reported 
case  (Pbesbyterian  Church  v.  Mize, 
ante,  1237)  ;  Graham  v.  Botner  (1896) 
18  Ky.  L.  Rep.  637,  37  S.  W.  583;  Loeb 
V.  Struck  (1897)  19  Ky.  L.  Rep.  935, 
42  S.  W.  401;  Martin  v.  Bamhill 
(1900)  21  Ky.  L.  Rep.  1666,  56  S.  W. 
160,  8.  c.  on  subsequent  appeal  (1904) 
25  Ky.  L.  Rep.  1884,  77  S.  W.  1097; 
Poland  V.  Chism  (1901)  23  Ky.  L. 
Rep.  1072,  64  S.  W.  838;  Smith  v. 
Courtney  (1905)  27  Ky.  L.  Rep.  642, 
85  S.  W.  1101;  Pedigo  t.  Botts  (1905) 
28  Ky.  L.  Rep.  196,  89  S.  W.  164;  Mc- 
Cann  v.  McCann  (1906)  29  Ky.  L.  Rep. 
537,  98  S.  W.  1045;  Ofifutt  ▼.  Beall 
(1906)  80  Ky.  L.  Rep.  247,  97  S.  W. 
1118;  Embry  v.  Embry  (1907)  81  Ky. 
L.  Rep.  295,  102  S.  W.  239;  Hosman 
V.  Willett  (1908)  82  Ky.  L.  Rep.  906, 
107  S.  W.  884  (set  out  at  length  supra, 
II.  a,  2  (b));  Watkins  ▼.  Watkins 
(1909)  —  Ky.  — ,  120  S.  W.  841  (set  out 
at  length  supra,  II.  a,  2  (a)). 

Maine. — Shaw  v.  Hussey  (1856)  41 
Me.  495;  Hall  v.  Otis  (1880)  71  Me. 
826  (set  out  at  length  supra,  II.  a, 
2  (f));  Stuart  v.  Walker  (1881)  72 
Me.  145,  89  Am.  Rep.  811;  Copeland 
V.  Barron  (1881)  72  Me.  206;  Merrill 
V.  Hayden  (1893)  86  Me.  133,  29  Atl. 
949  (set  out  at  length  supra,  11.  a, 
2  (a))  ;  McGuire  v.  Gallagher  (1904) 
99  Me.  834,  59  Atl.  445;  Young  v. 
Hillier  (1907)  103  Me.  17, 126  Am.  St. 
Rep.  283,  67  Atl.  571. 

Massachusetts. — Harris  T.  Knapp 
(1889)  21  Pick.  412;  Chase  v.  Ladd 
(1891)  155  Mass.  126,  25  Am.  St.  Rep. 
614,  26  N.  E.  429  (set  out  at  length 
supra,  n.  a,  2  (b) ) ;  Eord  t.  Ticknor 
(1897)  169  Mass.  276,  47  N.  E.  877; 
Woodbtidge  v.  Jones  (1903)  183  Mass. 
649,  67  N.  E.  878;  Reed  t.  RMd  (1907) 


194  Mass.  216,  80  N.  E.  219;  C3iamiH 
ney  v.  Bradford  (1907)  196  Mass.  269, 
81  N.  E.  993  (set  out  at  length  supra, 
II.  a,  2    (b));   Dallinger  v.   Merrill 

(1916)  224  Mass.  584,  118  N.  E.  279. 
Michigan.    —    Gee    t.    Hasbrouck 

(1901)  128  Mich.  509,  87  N.  W.  621; 
Chamberlain  v.  Husel  (1913)  178 
Mich.  1,  144  N.  W.  549. 

MississippL — ^Murdoch  v.  Murdoch 
(1910)  97  Miss.  690,  53  So.  684;  Selig 
V.  Trost  (1915)  110  Miss.  584,  70  So. 
699 ;  Rives  v.  Burrage  (1916)  110  Miss. 
789,  70  So.  898. 

Missouri. — Turner  v.  Timberlake 
(1873)  63  Mo.  371;  Harbison  v.  James 

(1886)  90  Mo.  411,  2  S.  W.  292;  Red- 
man V.  Barger  (1893)  118  Mo.  668,  24 
S.  W.  177;  Evans  v.  Folks  (1896)  185 
Mo.  397,  87  S.  W.  126;  Threlkeld  v. 
Threlkeld  (1911)  238  Mo.  469,  141  S. 
W.  1121;  Ricketts  ▼.  People's  Bank 

(1917)  —  Mo.  — ,  196  S.  W.  26;  West- 
minster College  V.  Dimmitt  (1905)  113 
Mo.  App.  41,  87  S.  W.  686. 

Nebraska.— Re  Niehol  (1918)  98 
Neb.  80,  139  N.  W.  719. 

New  Hampshire. — ^Eaton  v.  Straw 
(1846)  18  N.  H.  820  (set  out  at  length 
supra,  II.  a,  2  (a));  Burleigh  v. 
Clough  (1872)  62  N.  H.  267,  IS  Am. 
Rep.  23;  Kimball  v.  New  Hampshire 
Bible  Soc.  (1889)  66  N.  H.  139,  28 
Atl.  88-86;  Langley  v.  Tilton  (1891) 
67  N.  H.  88,  86  Atl.  610.  See  also 
Langley  v.  Parmlhgton  (1891)  66  N. 
H.  481,  49  Am.  St.  Rep.  624,  27  Atl. 
224. 

New  Jersey. — ^Robeson  v.  Shotwell 
(1897)  55  N.  J.  Eq.  318,  86  Atl.  780. 
affirmed  in  (1896)  65  N.  J.  Eq.  824,  41 
Atl.  1115;  Parker  v.  Travis  (1908)  74 
N.  J.  Eq.  812,  71  Atl.  612;  Smith  v. 
Wagner  (1914)  —  N.  J.  Eq.  — ,  91 
Atl.  599.  See  also  Cory  v.  Cory 
(1888)  87  N.  J.  Eq.  198. 

New  York. — ^Flanagan  v.  Flanagan 
(1880)  8  Abb.  N.  C.  413;  Re  William- 
son (1888)  1  Ck)nnoly,  139,  9  N.  Y. 
Supp.  476;  Colt  v.  Heard  (1877)  10 
Hun,  189;  Greyston  v.  Claric  (1886) 
41  Hun,  125;  Worlanan  v.  Robinson 

(1887)  44  Hun,  367;  Wells  v.  Seeley 

(1888)  47  Hun,  109;  Thomas  v.  Wol> 
ford  (1888)  49  Hun,  145,  21  Abb.  N. 
C.  231,  1  N.  Y.  Supp.  610;  Kendall  v. 
Case   (1895)   84  Hun.  124,  82  N.  Y. 


Digitized  by  VjOOQIC 


ANNO.— LIFE  TENANT— POWER  TO  ENJOY  PRINCIPAL.       1299 


Supp.  663;  Re  Gager  (1888)  HI  N. 
Y.  343,  18  N.  E.  866,  affirminff  (1887) 
46  Hun.  667;  Leggett  v.  Firth  (1892) 
182  N.  Y.  7,  29  N.  E.  960,  affirming 
(1889)  63  Hun,  162,  6  N.  Y.  Supp. 
168;  Seaward  v.  Davis  (1910)  198  N. 
Y.  416, 91  N.  E.  1107,  modifying  (1909) 
133  App.  Div.  191,  117  N.  Y.  Supp. 
468,  and  approving  Tuthill  y.  Davis 
(1907)  121  App.  Div.  290,  105  N.  Y. 
Supp.    672;    Minges    v.    Mathewson 

(1901)  66  App.  Div.  879,  72  N.  Y. 
Supp.  612;   Mitchell  v.  Van   Allen, 

(1902)  75  App.  Div.  297,  78  N.  Y.  Supp. 
149;  Terry  v.  St.  Stephen's  Protestant 
Episcopal  Church  (1903)  79  App.  Div. 
627,  81  N.  Y.  Supp.  119;  Dodin  v.  Dod- 
in  (1906)  116  App.  Div.  327,  101  N. 
Y.  Supp.  488,  affirmed  in  (1908)  191 
N.  Y.  630,  84  N.  E.  1112;  Tuthill  v. 
Dj^TiB  (1907)  121  App.  Div.  290,  105 
N.  Y.  Supp.  672,  approved  in  Seaward 
V.  Davis  (1910)  198  N.  Y.  416,  91  N. 
E.  1107,  modifying  (1909)  183  App. 
Div.  191,  117  N.  Y.  Supp.  468;  Baum- 
gras  V.  Banmgras  (1893)  5  Misc.  8, 
24  N.  Y.  Supp.  767;  Re  Davis  (1908) 
59  Misc.  810,  112  N,  Y.  Supp.  265; 
Phillips  V.  Wisner  (1912)  76  Misc. 
278,  132  N.  Y.  Supp.  1006,  affirmed  in 
(1912)  162  App.  Div.  911,  137  N.  Y. 
Supp.  1138;  Re  Granfield  (1913)  79 
Misc.  374,  140  N.  Y.  Supp.  922.  See 
also  Crozier  v.  Bray  (1890)  120  N.  Y. 
366,  24  N.  E.  712;  Re  Comer  (1911) 
72  Misc.  321,  131  N.  Y.  Supp.  187. 

Ohio.- Huston  v.  Craighead  (1872) 
28  Ohio  St  198;  Johnson  v.  Johnson 
(1894)  61  Ohio  St  446,  38  N.  E.  61. 

PennsylvanUL — ^Dickinson's  Estate 
(1904)  209  Pa.  59,  58  Atl.  120; 
Eeown's  Estate  (1913)  238  Pa.  343, 
86  Atl.  270;  Seigworth's  Estate 
(1916)  61  Pa.  Super.  Ct.  235.  See  also 
Fox's  Appeal  (1882)  99  Pa.  882;  Nie- 
man's  Estate  (1890)  131  Pa.  346,  18 
Atl.  900;  Doran  v.  Piper  (1894)  164 
Pa.  430,  30  Atl.  306.  See  also  the  fol- 
lowing cases,  set  out  at  length  supra, 
n.  a,  2;  Trout  v.  Rominger  (1901)  198 
Pa.  91,  47  Atl.  960  (n.  a,  2  (a)); 
Allen  V.  Hirlinger  (1907)  219  Pa.  56, 
18  L.R.A.(N.S.)  458,  123  Am.  St  Rep. 
617,  67  Atl.  907  (H.  a,  2  (b))  ;  Nie- 
man's  Estate  (1910)  229  Pa.  41,  77  Atl. 
1096  (II.  a,  2  (a));  Watson's  Estate 


(1918)  241  Pa.  271,  88  Atl.  488  (n.  a, 
2  (a)). 

Rhode  Island. — Mooy  v.  Gallagher 
(1914)  36  R.  I.  405,  L.R.A.1916C, 
1040,  90  Atl.  663,  Ann.  Cas.  1916D, 
896. 

Tennessee. — Downing  v.  Johnson 
(1867)  6  Coldw.  229. 

Wisconsin.  —  Perkinson  v.  Clarke 

(1908)  136  Wis.  584,  116  N.  W.  229; 
Olson's  Will  (1917)  165  Wis.  409,  162 
N.  W.  429. 

England. — ^Herring  v.  Barrow 
(1879)  L.  R.  13  Ch.  Div.  144,  affirmed 
in  (1880)  L.  R.  14  Ch.  Div.  263,  49 
L.  J.  Ch.  N.  S.  622,  48  L.  T.  N.  S.  25, 
28  Week.  Rep.  802;  Surman  v.  Sur- 
man-  (1820)  6  Madd.  Ch.  128,  56  Eng. 
Reprint,  842,  21  Revised  Rep.  286;  Up- 
well  V.  Halsey  (1720)  1  P.  Wms.  661, 
24  Eng.  Reprint,  664. '  See  also  Scott 
V.  Josselyn  (1839)  26  Beav.  174,  53 
Eng.  Reprint,  863,  28  L.  J.  Ch.  N.  S. 
297,  6  Jur.  N.  S.  660;  Constable  v.  Bull 
(1849)  8  De  G.  ft  S.  411,  64  Eng.  Re- 
print 639,  18  L.  J.  Ch.  N.  S.  802.  18' 
Jar.  619,  followed  in  Bibbens  v.  Potter 
(1879)  L.  R.  10  Ch.  Div.  788,  27  Week. 
Rep.  804;  Re  Rowland  (1902)  86  L. 
T.  N.  S.  78. 

Canada.— Re  McDonald  (1903)  86 
N.  S.  600;  Re  Johnson  (1912)  27  Ont 
L.  R.  472,  8  D.  L.  R.  746;  Re  Story 

(1909)  14  Ont  Week.  Rep.  904;  Re 
Davey  (1910)  17  Ont  Week.  Rep. 
1034;  Re  Mair  (1913)  26  Ont  Week. 
Rep.  219,  6  Ont  Week.  N.  277;  Re 
Achterberg  (1914)  6  Ont  Week.  N. 
755,  25  Ont  Week.  Rep.  700;  Hodges 
V.  Goodnough  (1916)  9  Sask.  L.  R.  124, 
34  West  L.  R.  42,  27  D.  L.  R.  790. 

ft.  PartUmlar  right*  and  *uea, 
1.  Personal  uae. 
In  each  of  the  following  cases,  a 
will  giving  a  life  estate  for  the  use 
and  benefit  of  the  life  tenant, .  with 
an  .express  remainder  over  of  "what 
remains,"  or  some  equivalent  phrase, 
was  held  to  give  the  life  tenant  a 
right  to  the  full  possession,  control, 
and  management  of  the  property  dar- 
ing his  natural  life,  with  power  to  use 
the  whole  or  so  much  of  the  corpus 
for  his  own  use  as  his  necessities 
might  require  or  his  Judgment  dic- 
tate: 
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Upwell  V.  Halsey  (1720)  1  P.  Wms. 
661,  24  Eng.  Reprint,  554,  10  Mod.  441, 
88  Ensr.  Reprint,  801.  The  testator 
directed  that  such  part  of  his  estate 
as  his  wife  should  leave  of  her  sub- 
sistence should  return  to  his  sister 
and  the  heir  of  her  body. 

Surman  v.  Surman  (1820)  6  Madd. 
Ch.  123,  56  Eng.  Reprint,  842,  21  Re- 
vised Rep.  286.  The  testator  gave  all 
his  personal  estate  to  his  wife  for  her 
life,  or  widowhood,  with  power  for 
her  to  use,  apply,  employ,  and  appro- 
priate the  same  as  she  thought  prop- 
er, for  her  own  benefit  and  the  proper 
maintenance  of  the  testator's  nephew 
and  daughter-in-law  during  their  re- 
spective minorities,  and  on  her  de- 
cease, bequeathed  the  same,  "or  so 
much  as  shall  then  remain,"  to  bis 
nephew  and  d{Cughter-in-law. 

Re  Johnson.  (1912)  27  Ont  L.  Rep. 
472,  8  D.  L.  R.  746.  The  testator  gave 
the  whole  of  his  property  to  his  wife 
for  life;  after  her  death,  the  house, 
furniture,  and  any  live  stock  or  chat- 
tels were  to  go, to  a  daughter,  and 
certain  legacies  were  to  be  paid  to 
various  sons,  these  to  be  "paid  forth- 
with if  there  is  sufficient  funds  to  pay 
the  same;  if  not,  then  a  correspond- 
ing deduction  shall  be  made  in  every 
case."  All  the  residue  of  the  estate 
was  given  to  the  daughters. 

Re  Storey  (1909)  14  Ont  Week. 
Rep.  904.  The  testator  gave  his  wife 
"the  benefit  of  all  my  real  and  per- 
sonal property  particular  all  moneys 
as  long  as  she  remains  my  widow: 
and  in  the  event  of  her  having  any  of 
my  money  at  the  time  of  her  death  the 
same  shall  be  divided  amongst  my 
children  or  their  heirs  equally." 

Re  Davey  (1910)  17  Ont  Week. 
Rep.  1034.  The  clause  of  the  will  in 
question  was  as  follows:  "I  give,  de- 
vise and  bequeath  all  my  property  of 
every  nature  and  kind  to  my  wife 
for  her  use  and  benefit  so  long  as  she 
lives,  with  full  power  to  use  and  en- 
joy the  same  and  such  corpus  of  the 
estate  as  she  may  require  or  desire 
to  use  for  her  own  benefit  during  her 
life,  and  should  any  part  of  my  estate 
remain  unused  at  her  death  then  such 
part  so  remaining  is  to  be  divided 
equally  among  my  brothers  and  sis- 


ters, and  my  wife  is  not  to  be  required . 
to  account  f6r  my  estate  or  any  part 
thereof." 

Hodges  V.  Goodnough  (1916)  9 
Sask.  L.  R.  124,  34  West.  L.  R.  42,  27 
D.  L.  R.  790.  The  testator  gave  his 
wife  the  whole  of  his  real  and  per- 
sonal estate  for  her  use  and  benefit 
during  her  lifetime,  and  at  her  de- 
cease anything  remaining  to  be  divid- 
ed among  his  children. 

Re  Achterberg  (1914)  5  Ont.  Week. 
N.  755,  25  Ont  Week.  Rep.  700.  The 
testator  gave  his  widow  "the  benefit 
and  use  of  the  rest  of"  his  estate  dur- 
ing her  lifetime,  his  estate  being 
mainly  personal,  and  "rest"  meaning 
the  residue  after  the  payment  of  debts 
and  legacies,  and  after  her  death,  the 
"residue"  was  to  be  divided. 

Adams  v.  Prather  (1917)  —  CaL  — , 
167  Pac.  534.  The  will  gave  all  the 
property  of  the  testatrix  to  her  hus- 
band, with  power  to  sell  any  or  all 
of  her  real  estate  and  personal  prop- 
erty without  an  order  from  the  court 
On  the  death  of  the  husband,  it  be- 
queathed one  half  of  the  unexpended 
portion  of  the  estate  to  a  niece,  and 
the  other  half  to  the  surviving  daugh- 
ters of  a  brother. 

Mansfield  v.  Shelton  (1896)  67 
Conn.  390,  62  Am.  St  Rep.  285,  35 
Atl.  271.  The  testator  devised  his 
residuafy  estate  to  his  wife,  "to  be 
used  and  appropriated  by  her,  as 
much  as  she  may  wish  for  her  happi- 
ness, without  any  restrictions  or  limi- 
tations whatsoever,"  and  on  her  de- 
cease, bequeathed  whatever  should 
then  remain  undisposed  of  in  trust 
for  distribution  among  certain  per- 
sons. 

Kenny  v.  Eeplinger  (1900)  89  Hi. 
App.  670.  The  testator  gave  to  his 
wife  "all  my  real  estate,  personal 
property,  moneys,  goods,  chattels  and 
effects  of  any  and  every  nature  what- 
ever, to  her  sole  use  and  benefit,  her 
lifetime;"  and  after  her  death  "that 
whatever  remains  of  my  property,  I 
will  that  it  be  divided  as  hereinafter 
mentioned." 

Teel  V.  Mills  (1904)  117  IlL  App. 
97.  The  will  provided  as  follows: 
"All  nTy  personal  estate  and  personal 
property,  after  paying  debts,  costs  of 
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administration  and  executing  this 
will,  legacies  and  bequests,  I  give  and 
bequeath  and  the  free  and  liberal  use 
thereof,  to  my  said  wife  [naming 
her],  for  and  during  her  natural  life- 
time, and  whatever  may  remain  there- 
of at,  her  decease  I  hereby  give  and 
bequeath  to  my  aforesaid  children  in 
equal  parts." 

Walker  v.  Pritchard  (1887)  121  111. 
221,  12  N.  E.  836,  affirming  (1887)  22 
III.  App.  286.  The  testator  devised 
certain  land  to  his  wife  in  lieu  of 
dower,  and  gave  her  full  power  and 
authority  to  sell  and  convey  title  to 
the  lands  at  any  time  and  convert  the 
avails  to  her  own  use.  After  be- 
queathing certain  personal  property 
to  her  for  life,  the  testator  further 
provided  that,  on  her  death,  all  the 
property  thereby  devised  or  be- 
queathed to  her,  or  so  much  thereof  as 
might  remain  unexpended,  should  go 
to  his  sons. 

Re  Cashman  (1890)  184  III.  88,  24 
N.  E.  963.  The  will  devised  certain 
lands  to  tiie  testator's  widow,  during 
her  natural  life,  and  provided  that 
she  might  elect  to  have  those  lands 
aold  and  to  accept  in  lieu  thereof  the 
sum  of  ^,000,  to  be  held  by  her  dur- 
ing her  natural  life,  and  after  her 
death  all  of  the  property  to  her  de- 
vised and  bequeathed  (or  so  much 
thereof  as  might  remain  unexpended) 
was  to  be  converted  into  money  and 
divided  equally  between  the  children 
of  the  testator. 

Brookover  v.  Branyan  (1916)  185 
Ind.  1,  112  N.  E.  769.  The  testator 
bequeathed  all  his  property,  both  real 
and  personal,  to  his  wife,  "giving  her 
the  power  to  sell  and  convey  any  or 
all  of  my  real  estate  for  her  use," 
and  provided  that  if  any  of  the  prop- 
erty should  be  left  at  his  wife's  death, 
it  was  to  go  to  his  daughter. 

Martin  v.  Bamhill  (1900)  21  Ky.  L. 
Bep.  1666,  56  S.  W.  160.  The  will  de- 
vised all  the  testator's  property  to  his 
wife,  "to  have  and  to  hold,  and  to  dis- 
pose of  as  her  own  property,  as  long 
as  she  shall  live,  and  after  her  death 
to  be  equally  divided  among  my  chil- 
dren." See  also  second  appeal  in 
(1904)  25  Ky.  L.  Rep.  1384,  77  S.  W. 
1097. 

Pedigo  V.  Botts   (1905)   28  Ky.  L. 


Rep.  196,  89  S.  W.  164.  The  will  gave 
the  testator's  wife  his  whole  estate, 
"to  have  and  to  hold  the  same  in  her 
own  right,  title  and  interest,  ^  con- 
trol the  same  and  manage  it  in  her 
own  way  and  interest,  and  to  enjoy 
the  same  during  the  remainder  of  her 
natural  lifetime;  to  have  the  power  of 
selling,  conve3^ng  and  transferring 
any  or  all  of  my  personal  property 
that  she  may  see  fit  or  deem  necessary, 
or  any  or  all.  of  my  real  estate  like- 
wise; to  have  the  control,  manage- 
ment and  education  of  my  children 
during  their  minority,  and  so  long  as 
she  may  live.  But  at  the  death  of  my 
aforesaid  wife,  then  and  not  till  then, 
I  desire  that  all  my  estate  or  the  eh- 
tirety  of  the  estate  that  she  may  then 
have  or  be  possessed  of  to  be  equally 
divided  between  my  children." 

Presbyterian  Church  v.  Mizb  (re- 
ported herewith)  ante,  1237.  The  will 
gave  the  husband  of  the  testatrix  all 
the  residue  of  her  property,  "to  have 
and  to  enjoy  same  during  his  natural 
life,  and  at  his  death,  should  there  be 
anything  left,  it  is  my  wish  that  it 
shall  go  to"  a  designated  church. 

Anderson  v.  Hall  (1882)  80  Ky.  91. 
The  testator  gave  all  his  property  to 
his  wife,  "giving  her  the  right  to  sell 
and  reinvest,  as  she  may  desire,  any 
part  of  the  same  for  her  own  sepa- 
rate use  and  benefit,  and  at  her  death, 
I  desire  that  any  portion  of  my  estate 
remaining  undisposed  of  shall  go  to 
my  three  daughters,"  naming  them. 

Smith  V.  Courtney  (1905)  27  Ky.  L. 
Rep.  642,  85  S.  W.  1101.  The  testator 
bequeathed  the  remainder  of  the  pro- 
ceeds of  a  sale  of  the  real  estate,  after 
the  deduction  of  a  bequest  to  his  wife, 
to  a  daughter,  adding  that  she  "may 
use  the  estate  so  willed  her,  but  at 
her  death  it  is  to  go  to  her  bodily 
heirs." 

Hickman  V.  Moore  (1914)  160  Ky. 
474,  169  S.  W.  827.  The  will,  in  giv- 
ing property  to  the  testator's  wife, 
after  enumerating  the  whole  of  his 
property,  "all  of  which  I  bequeath  un- 
to her  own  behoof  or  80  much  as  may 
be  necessary,"  used  the  further  ex- 
pression: "That  during  her  life  the 
executors  shall  have  the  exclusive 
right  to  convey,"  and,  in  connection 
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with  the  provision  in  the  second 
clause,  that  "the  remainder  of  my  ef- 
fects, if  there  &«  any,"  should  be  di- 
vided between  his  two  grandchildren. 

Copeland  v.  Barron  (1881)  72  Me. 
206.  The  testator  bequeathed  to  his 
father  and  mother,  or  the  survivor  of 
the  two,  a  sum  of  money,  "to  be  paid 
to  them,"  "for  their  use  and  support 
during  the  term  of  their  lives,  and 
if  any  part  of  said  sum  shall  remain 
unexpended  after  their  death,"  it  was 
to  go  to  the  testator's  son. 

McGuire  v.  Gallagher  (1904)  99  Me. 
384,  69  Atl.  446.  The  will  gave  the 
testator's  wife,  during  her  life,  all 
his  property,  "to  be  used  by  her  ac- 
cording to  her  desire,"  and  after  her 
death  "all  the  property  remaining" 
was  to  be  divided  among  his  brothers 
and  sisters. 

Gee  V.  Hasbrouck  (1901)  128  Mich. 
609,  87  N.  W.  621.  The  testator  gave 
all  his  property  to  his  wife,  "to  have 
during  her  life,  or  as  long  as  she  re- 
mains my  widow,"  and  he  gave  to 
others  all  the  property  "that  may  re- 
vert to  my  estate  on  the  decease  of  my 
said  wife." 

Chamberlain  v.  Husel  (1913)  178 
Mich.  1,  144  N.  W.  649.  The  will  gave 
all  the  testator's  property  to  his  wife 
for  her  use  and  benefit  during  her 
natural  life,  with  a  gift  over  of  the 
property  at  her  death,  or  so  much 
thereof  as  might  then  remain  unex- 
pended, to  his  next  of  kin.  A  later 
clause  appointed  the  wife  executrix, 
and  gave  her  full  power  and  authority 
to  sell  and  convey  any  or  all  of  the 
testator's  property  without  applying 
to  any  court 

Murdoch  v.  Murdoch  (1910)  97 
Miss.  690,  63  So.  684.  The  will  pro- 
vided as  follows:  "I  leave  to  my  wife 
Annie  A.  Murdoch,  the  entire  use  and 
management  of  all  my  property,  both 
real  and  personal  during  her  life.  At 
her  death  it  all  goes  to  my  living 
brother  and  sisters,  or  their  heirs." 

Rives  V.  Burrage  (1916)  110  Miss. 
789,  70  So.  893.  The  will  contained 
the  following  provision  with  refer- 
ence to  the  testator's  wife:  "I  desire 
she  should  take,  for  her  natural  life, 
all  of  such  property  and  effects  as  I 
may  own  at  my  death,  whether  exempt 


from  execution  under  the  law,  or  not^ 
this  to  include  not  only  all  property 
of  every  kind,  but  all  money,  claims 
and  choses  in  action  of  every  kind.    I 
wish  her  to  use  and  enjoy  all  of  the 
same  as  her  own  for  her  natural  life;^ 
knowing  that  she  will  permit  and  en- 
courage any  and  all  of  my  unmarried 
children  to  enjoy  the  homestead  and 
other  property  and  effects  with  her, 
she  controlling  same  as  the  mother 
and  they  rendering  her  due  respect 
and  obedience  as  children;  and  know- 
ing also  she  will  pay  out  of  my  effects 
such  other  debts  as  I  may  owe  as  far 
as  she  can  do  so  without  reducing 
such  effects  to  less  than  $6,000  in 
value;    ...    I  will  and  desire  that, 
at  the  death  of  my  wife,  all  my  prop- 
erty of  every  kind  and  all  my  effects 
of  every  kind  shall  go  to  my  children 
in  equal  parts,  share  and  share  alike, 
the  heirs  of  my  deceased  children  to 
take  his  or  her  share."    A  codicil  pro- 
vided:   "At  my  death  I  wish  my  wife, 
Amanda  F.  Rives,  to  hold  and  enjoy 
not  for  her  life  merely,  but  absolutely 
as  her  own  property,  subject  only  to 
the  provisions  hereinafter  stated,  all 
my  property,  real  and  personal,  in- 
cluding all  my  homestead  and  other 
exempt  property  and  all  choses  in  ac- 
tion, rights,  credits  and  equities,  as 
fully  and   completely  as  if  she  had 
lawfully  and  rightfully  purchased  the 
same  and  held  it  as  an  innocent  pur- 
chaser for  value  without  notice.    But 
while  this  is  intended  to  give  her  the 
full  right  to  hold,  sell,  give  away  or 
otherwise  dispose  of  any  or  all  of 
such  property,  so  that  the  same  shall 
vest  absolutely   and   without   limita- 
tions in  the  taker  under  her,  yet,  if  as 
to  any  of  such  properties  she  shall 
not  exercise  such  rights  of  disposition 
to  take  effect  during  her  life,  then 
such  property  shall  at  her  death  in- 
ure to  the  benefit  of  any  descendants 
in    the    following    manner,    to    wit. 

Harbison  v.  James  (1886)  90  Ma 
411,  2  S.  W.  292.  The  will  gave  the 
testator's  wife  all  his  property  and 
the  right  to  sell  and  reinvest,  as  she 
might  desire,  any  part  of  the  same 
for  her  separate  use  and  benefit,  and 
at  her  death  any  portion  of  the  estate 
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remaining  undisposed  of  should  go 
to  his  daughters. 

Threlkeld  v.  Threlkeld  (1911)  288 
Mo.  459,  141  S.  W.  1121.  The  testator 
devised  to  his  wife  one  third  of  all 
of  his  estate,  and  iH-ovided  that  at  her 
death  the  remainder  of  her  estate  was 
to  be  divided  equally  among  his  chil- 
dren. 

Westminster  College  v.  Dimmitt 
(1905)  118  Mo.  App.  41,  87  S.  W.  586. 
The  will  gave  the  testator's  wife  all 
his  property  to  hold,  possess,  and  en- 
joy during  her  natural  life,  and  pro- 
vided that  after  her  death  all  his  es- 
tate should  be  converted  into  money 
and  paid  to  the  remainderman. 

Re  Nichols  (1913)  98  Neb.  80,  139 
N.  W.  719.  The  testator  gavp  to  his 
wife  all  his  property,  both  real  and 
personal,  "for  and  during  her  natural 
life,  and  at  her  death  the  remaindei^ 
of  the  personal  property,  and  all  of 
the  real  estate,"  was  to  vest  in  his 
children. 

Burleigh  v.  Clongh  (1872)  62  N.  H. 
267,  13  Am.  Rep.  28.  The  testator  de- 
vised all  his  properly  to  his  wife,  "to 
her  use  and  disposal  during  her  nat- 
ural life,"  "and  what  is  remaining  at 
her  decease,  undisposed  of  by  her," 
was  to  go  to  a  named  person. 

Kimball  v.  New  Hampshire  Bible 
Soc.  (1889)  65  N.  H.  139,  23  Atl.  83- 
85.  The  will  gave  all  the  testator's 
property  to  his  wife  during  her  nat- 
ural life,"  to  be  used  and  managed  by 
her  as  she  shall  see  fit,"  and  provid- 
ing for  the  disposition  of  "whatever 
nray  remain  of  my  property  after  her 
decease." 

Langley  v.  Farmington  (1890)  66 
N.  H.  431,  49  Am.  St.  Rep.  624,  27  Atl. 
224.  The  will  contained  the  follow- 
ing clause:  "As  to  all  the  rest,  resi- 
due, and  remainder  of  my  estate,  I 
give  and  bequeath  the  same  to  my  be- 
loved wife,  Mary  S.  Langley,  to  have 
and  to  hold  the  same  to  her  use  and 
benefit  forever.  It  is  distinctly  un- 
derstood that  my  said  wife  is  to  be 
amply  supported  and  maintained  out 
of  said  estate,  during  her  natural  life, 
and  to  use  and  dispose  of  the  same 
as  she  sees  fit,  and  at  her  decease  the 
remainder  of  said  estate,  if  any,  shall 
go  in  equal  shares  to  my  brothers." 


See  also  Langley  v.  Tilton  (1886)  67 
N.  H.  88,  36  Atl.  610,  involving  the 
same  will. 

Smith  V.  Wagner  (1914)  —  N.  J. 
Eq.  — ,  91  Atl.  599.  The  testator  gave 
all  his  property  to  his  wife,  "to  hold 
and  to  possess  and  own  during  her 
natural  life,"  after  the  payment  of 
his  funeral  expenses  and  debts,  and 
then  declared  that  "after  her  death  it 
shall  go  over  to  my  children  if  she 
does  not  decide  otherwise." 

Colt  V.  Heard  (1877)  10  Hun  (N. 
Y.)  189.  The  testatrix  bequeathed  all 
the  residue  of  her  estate  to  her  hus- 
band, "but  such  part  thereof  as  he 
may  have  at  the  time  of  his  decease," 
she  gave  to  a  niece  and  nephew. 

Wells  V.  Seeley  (1889)  47  Hun  (N. 
Y.)  109.  The  testator  bequeathed  the 
residue  of  his  estate  to  his  wife,  to 
be  held  and  used  by  her  as  she  should 
see  fit  and  proper,  during  the  full 
term  of  her  life,  and  at  her  death,  if 
any  part  of  his  estate  remained  unex- 
pended, it  was  to  be  divided  equally 
between  his  son  and  daughter. 

Kendall  v.  Case  (1895)  84  Hun,  124, 
82  N.  Y.  Supp.  563.  The  testator  gave 
the  control,  use,  and  income  of  all 
his  property,  both  real  and  personal, 
to  his  wife,  for  her  own  benefit,  so 
long  as  she  lived;  and  after  her  death,, 
"if  any  of  said  real  or  personal  prop- 
erty is  left,"  ordered  his  executors 
to  divide  said  remainder  as  provided 
in  his  will. 

Thomas  v.  Wolford  (1888)  49  Hun, 
145,  21  Abb.  N.  C.  281,  1  N.  Y.  Supp. 
610.  The  testator,  after  the  payment 
of  his  debts,  gave  to  his  wife  "all  of 
my  real  and  personal  estate,  that  I 
may  die  possessed  of,  during  her  life- 
time, and  at  my  wife's  death  the  prop- 
erty, should  there  be  any  left,  to  be 
divided  among  the  children  or  their 
heirs." 

Greyston  v.  Clark  (1866)  41  Hun 
(N.  Y.)  125.  The  will  gave  all  the 
testator's  property  to  his  wife,  ab- 
solutely, to  have  and  to  hold  the  same 
for  her  own  use  and  benefit  forever, 
and  with  full  power  and  authority  to 
sell  or  mortgage  as  she  thought  prop- 
er; on  her  death,  whatever  property 
she  might  die  seised  of  that  belonged 
to  the  testator,  and  remained  in  her  by 
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virtue  of  his  will,  to  be  divided  among 
certain  relatives  named  in  the  will. 

Re  Williamson  (1888)  1  Connoly, 
139,  9  N.  Y.  Supp.  476.  The  will  gave 
all  the  testator's  personal  property  to 
his  wife,  "for  her  own  use  and  bene- 
fit during  her  natural  life,"  and  di- 
rected his  executors,  after  her  death, 
to  "proceed  to  sell,  collect  and  settle 
up  the  personal  property  that  may  be 
left  by  her,"  and  divide  the  same  be- 
tween his  five  children.  It  was  held 
that  no  other  reasonable  interpreta- 
tion could  be  given  the  language  than 
that  the  testator  contemplated  that 
his  widow  should  use  from  the  prin- 
cipal, if  necessary. 

Mitchell  V.  Van  Allen  (1902)  76 
App.  Div.  297,  78  N.  Y.  Supp.  149. 
The  will  devised  to  the  testator's  wife 
all  his  property,  "for  her  own  person- 
al use  and  benefit  during  her  natural 
life,  and  at  her  death  all  that  may  re- 
main and  be  left  is  to  go  to  our  daugh- 
ter." This  gave  her  not  only  a  life 
estate  in  the  land,  but  power  of  dispo- 
sition, and  the  use  of  the  proceeds. 

Re  Davis  (1908)  59  Misc.  816,  112 
N.  Y.  Supp.  265.  The  will  gave  the 
entire  use  and  control  of  all  the  tes- 
^  tator's  property  to  his  wife  during  the 
period  of  her  natural  life,  "with  full 
power  to  her,  to  use  from  the  prin- 
cipal of  my  estate  for  her  own  use 
and  benefit  and  for  the  benefit  and 
support  of  any  or  all  of  my  children, 
so  much  thereof  as  she  shall  elect  so 
to  use,  in  all  respects  the.  same  as 
though  said  estate  and  property  were 
her  own  individual  estate.  Any  and 
all  of  my  said  property  and  estate, 
left  at  the  death  of  my  said  wife  and 
not  used  or  expended  by  her,"  he  gave 
to  his  children. 

Huston  V.  Craighead  (1872)  23 
Ohio  St.  198.  The  testator  gave  all 
his  property  to  his  wife,  to  be  held 
by  her  during  her  natural  life,  she  to 
have  the  entire  sole  control  and  man- 
agement thereof,  and  provided  that 
she  might  sell  and  dispose  of  it,  at 
such  times  and  in  such  manner  as  she 
might  think  best  for  herself  and  heirs, 
and  if,  at  the  death  of  his  wife,  any- 
thing was  left  of  his  estate,  it  was  to 
be  divided  equally  among  his  chil- 
dren. 


Johnson  v.  Johnson  (1894)  61  Ohio 
St  446,  38  N.  E.  61.  After  providing 
for  the  payment  of  his  debts,  the  tes- 
tator devised  to  his  wife  all  of  the 
remainder  of  his  property,  with  full 
power  to  bargain,  sell,  convey,  ex- 
change, or  dispose  of  it  as  she  might 
think  proper.  But  if,  at  the  time  of 
her  decease,  any  of  the  property 
should  remain  unconsumed,  it  was  his 
will  that  it  should  be  equally  divided 
between  his  brothers  and  sisters  and 
their  children. 

Siegworth's  Estate  (1916)  61  Pa 
Super.  Ct  235.  The  testator  gave  all 
his  property,  real  and  personal,  to  his 
wife,  and  then  gave  legacies  of  sums 
of  money  to  his  sons  after  the  death 
of  his  Wife.  He  then  requested  that 
"what  part  of  my  estate  real  and  per- 
sonal is  left  after  the  death  of  my 
said  wife  and  the  bequests  heretofore 
mentioned  paid,"  be  divided  equally 
between  persons  named. 

See  also,  with  respect  to  the  subject 
of  this  8ub4ivi8ion,  the  cases  set  out 
in  HI.  b,  2,  4-6,  infra. 

a.  Sale. 

(a)  Xxprema  power  to  atM, 
Where  a  gift  of  a  life  estate  with 
a  power  to  anticipate  the  principal 
and  a  gift  over  of  "whatever  remains" 
contains  an  express  power  of  sale,  the 
life  tenant  may,  of  course,  exercise 
that  power  for  the  purpose  and  on  the 
occasion  specified  in  the  grant  there- 
of. 

Thus,  in  Coats  v.  Louisville^*  N.  R. 
Co.  (1891)  92  Ky.  263,  17  S,  W.  564, 
it  appeared  that  a  testator  gave  his 
wife  all  his-  estate,  to  be  at  her  "ab- 
solute disposal  to  sell,  convey,  trans- 
fer, or  expend,  as  she  may  deem  prop- 
er, during  her  lifetime,  without  re- 
straint," and  after  her  death  pro- 
vided for  the  distribution  of  the  re- 
mainder of  his  estate  unexpended  by 
her.  It  was  held  that  the  widow  was 
given  an  estate  for  life  on  the  prop- 
erty devised,  with  an  absolute  power 
of  disposal  at  her  discretion ;  that  the 
exercise  of  this  power  could  be  given 
to  another,  and  therefore  that  the 
sale  and  transfer  of  certain  stock  by 
her  attorney  in  fact  was  valid.  The 
court  said:    "She  was  accountable  to 
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no  one  if  she  sold  the  estate  and  ap- 
plied the  proceeds  as  she  saw  proper. 
The  exercise  of  the  power  was  for 
her  benefit  alone,  and  not  of  those  in 
remainder.  They  could  not  have  pro- 
hibited its  exercise  by  her  unless  her 
mind  had  become  so  impaired  as  to 
prevent  her  from  contracting  and  dis- 
posing of  such  an  estate.  The  entire 
property  was  devised  to  her  that  she 
might  use  and  dispose  of  it  as  she  saw 
proper  during  her  lifetime.  The 
words  'as  she  saw  proper*  and  With- 
out restraint'  show  a  manifest  pur- 
pose on  the  part  of  the  testator  that 
this  right  of  disposal  on  the  part  of 
the  wife  should  be  unlimited,  and  up- 
on her  failure  to  exercise  the  power 
depended  the  rights  of  those  in  re- 
mainder. .  .  .  It  is  said  by  the  ap- 
pellant's counsel  that  the  power  of 
disposition  by  Beulah  Coats,  the  wid- 
ow, was  discretionary,  and  in  trans- 
ferring or  conveying  the  estate  in- 
trusted to  her  she  could  not  lawfully 
delegate  the  exercise  of  this  discre- 
tion to  Hopkins.  There  was,  in  one 
sense,  a  trust  by  reason  of  this  provi- 
sion of  the  will,  for  so  long  as  she 
held  the  property  undisposed  of  it 
was  for  the  benefit  of  tiiose  in  re- 
mainder at  her  death ;  but  when  selling 
the  corpus  of  the  estate,  she  was  ex- 
ecuting the  power  for  her  own  bene- 
fit. If  she  had  plenary  power  to  sell 
and  transfer  this  estate  or  any  part 
of  it,  not  for  those  in  remainder,  but 
for  her  own  benefit,  and  did  so  either 
in  person  or  delegated  that  power  to 
an  agent  when  he  might  deem  it  nec- 
essary to  sell,  we  cannot  perceive  in 
what  numner  any  trust  or  confidence 
reposed  in  her  by  the  testator  has 
been  abused.  The  sale  of  the  property 
affected  those  in  remainder  by  depriv- 
ing them  of  any  interest  in  it,  and  the 
right  to  do  so  was  expressly  given  by 
the  will.  The  power  to  sell  an  estate 
for  the  benefit  of  another  or  those  in 
remainder  would  be  in  the  nature  of  a 
trust,  but  the  unlimited  power  to  sell 
for  one's  own  benefit,  and  that  power 
to  be  unrestrained,  cannot  well  create 
a  trust  as  to  anyone  else,  and  with 
such  plenary  power  the  widow  had 
the  same  right  to  delegate  this  power 
to  another  to  sell  for  her  when  he  saw 


proper,  that  she  would  have  had  in 
giving  the  power  if  there  had  been  no 
remainder.  The  power  to  sell  in  this 
case  was  absolute,  and  to  sell  for  her- 
self and  not  for  anyone  else.  The 
time  of  selling,  the  place  of  selling, 
and  the  mode  of  selling  could  be  de- 
termined by  an  agent  authorized  to 
sell  at  a  time  and  place  and  upon  such 
terms  as  he  saw  proper,  for  the  rea- 
son that  this  estate  was,  by  the  pro- 
visions of  her  husband's  will,  at  her- 
absolute  disposal  to  sell,  convey, 
transfer,  or  expend  as  she  may  deem 
proper  during  her  lifetime,  without 
restraint,  etc.  The  purpose  of  the 
husband  was  to  give  to  the  wife  the 
same  power  that  he  could  have  exer- 
cised with  reference  to  this  estate 
during  his  life,  with  the  exception  of 
the  right  to  devise  it.  She  was,  at 
the  date  of  the  will,  near  eighty  years 
of  age,  and  must,  of  necessity,  have 
required  an  agent  to  dispose  of  and 
control  the  estate.  He  believed,  no 
doubt,  that  the  devisees  would  not  be 
molested  in  the  property  they  then 
held  possession  of,  to  which  he  had 
title,  nor  does  it  appear  that  his  con- 
fidence has  been  misplaced.  It  is  true 
the  will  provides  that  she  is  to  re- 
ceive all  rents,  dividends,  or  interest 
on  investments,  or  to  convert  the  same 
into  money  or  other  investments  at 
her  discretion,  but  this  does  not  af- 
fect the  question  of  her  right  to  alien- 
ate and  transfer  the  estate,  for  in  this 
she  was  unrestrained,  and  no  broader 
power  could  have  been  conferred.  It 
is  manifest  that  the  power  of  attor- 
ney executed  to  Hopkins  authorized 
him  to  make  this  sale  and  transfer  of 
the  railroad  stock,  and  it  is  admitted 
that  he  did  make  the  sale,  receive  the 
proceeds,  and  that  the  certificates  in 
the  name  of  the  testator  were  sur- 
rendered to  the  corporation.  There 
is  no  fraud  alleged  on  the  part  of  the 
appellee  nor  any  averment  that  it 
knew  of  the  manner  in  which  this 
stock  was  obtained  from  Beulah 
Coats.  Hopkins  held  the  power  of  at- 
torney and  the  stock  in  his  posses- 
sion when  it  was  sold  and  transferred. 
The  evidence  of  his  right  to  sell  was 
in  the  power  of  attorney,  and  of  the 
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right  of  the  widow  to  give  it  on  the 
face  of  the  husband's  will." 

In  Anderson  t.  Hall  (1882)  80  Ky. 
91,  it  appeared  that  a  testator  gave 
all  his  property  to  his  wife,  "giving 
her  the  right  to  sell  and  reinvest,  as 
she  may  desire,  any  part  of  the  same 
for  her  own  separate  use  and  benefit, 
and  at  her  death,  I  desire  that  any 
portion  of  my  estate  remaining  undis- 
posed of  shall  go  to  my  three  daugh- 
ters," naming  them.  The  court  held 
that  while  the  testator's  intention  was 
that  his  wife's  right  to  use  and  dis- 
pose of  the  estate  for  her  comfortable 
support  might  not  be  limited  to  the 
income,  but  was  to  give  her  the  addi- 
tional power  to  sell  and  use  so  much 
of  the  principal  as  might  be  neces- 
sary to  maintain  her,  the  words  fol- 
lowing directly  after  the  power  to  sell 
and  reinvest,  viz.,  "the  estate  remain- 
ing undisposed  of  shall  go  to  my  three 
daughters,"  showed  an  intention  not 
to  give  her  unlimited  dominion  over 

In  Offutt  V.  Beall  (1906)  30  Ky.  L. 
Rep.  247,  97  S.  W.  1113,  the  will  under 
construction  gave  the  testator's  vrife 
all  the  rents  and  proceeds  of  all  his 
property  during  her  life,  after  the 
payment  of  his  debts,  and  provided 
that  at  her  death  three  nieces  were  to 
have  equal  shares  of  what  might  be 
left.  The  testator  requested  that  the 
real  estate  be  managed  or  sold  to  the 
best  interest  of  his  wife,  and  if  best 
to  rent  all  the  property  and  pay  the 
interest  on  the  mortgage  debt,  that 
the  balance,  if  any,  be  paid  to  his 
wife.  The  court  held  that  it  was  man- 
ifest that  the  testator  desired  his  wife 
to  use  the  property  for  the  purpose  of 
supplying  her  wants  and  comforts 
for  the  remaining  years  of  her  life, 
keeping  it  intact,  if  possible,  but  au- 
thorizing its  sale  if  necessary  to  carry 
out  the  purpose  of  providing  for  the 
support  and  maintenance  of  his  wife. 
The  court  held,  however,  that  she  was 
not  authorized  by  the  will  to  sell  the 
property  at  her  pleasure. 

In  McCann  v.  McCann  (1906)  29 
Ky.  L.  Rep.  587,  93  S.  W.  1045,  it  ap- 
peared that  a  testator  bequeathed  to 
his  wife  all  the  property  belonging  to 
him,  to  have,  hold,  and  control  for  her 


use  and  benefit  as  she  might  desire 
80  long  as  she  lived ;  he  appointed  her 
executrix,  and  gave  her  full  power  to 
sell  and  convey,  manage,  and  control 
all  of  the  estate  as  she  saw  fit  and 
deemed  proper;  and  whatever  might 
remain  of  his  estate  he  desired  be 
sold,  and  the  proceeds  divided  among 
certain  persons.  It  was  held  that  it 
was  the  testator's  intention  to  vest  in 
his  wife  a  life  estate  in  all  of  his 
properly,  with  power  to  sell,  convey, 
manage,  and  control  the  estate  for  her 
use  and  benefit,  as  she  saw  fit  and 
deemed  proper,  and  that  she  was  not 
confined  to  the  income,  but  might,  if 
necessary,  use  the  principal. 

In  Dodin  v.  Dodin  (1906)  116  App. 
Div.  827,  101  N.  Y.  Supp.  488,  aflBrmed 
in  (1908)  191  N.  Y.  530,  84  N.  E.  1112, 
it  appeared  that  a  testator  gave  the 
homestead  property  for  life  to  his 
wife,  with  power  to  sell  the  whole  or 
any  part  of  it  "as  she  may  deem  to 
be  for  the  best  benefit  of  my  estate," 
and  with  the  right  to  use  and  enjoy 
the  proceeds  of  such  sale  without  ac- 
counting in  any  manner  thereafter,  and 
if  any  part  of  such  proceeds  should 
remain  after  her  death,  the  same  was 
to  pass  to  his  children.  It  was  held 
that  the  widow  had  power  of  sale  and 
the  privilege  of  using  the  proceeds  of 
such  sale  even  to  their  entire  exhaus- 
tion; the  children  having  an  interest 
only  in  such  part  thereof  as  should 
chance  to  r^nain  undisposed  of  at  her 
death. 

In  Phillips  V.  Wisner  (1912)  75 
Misc.  278,  132  N.  T.  Supp.  1006,  af- 
firmed in  (1912)  152  App.  Div.  911, 
137  N.  Y.  Supp.  1138,  under  a  will 
giving  all  the  residue  of  the  testatrix's 
estate  to  her  husband  for  life,  and 
authorizing  him,  at  any  time  during 
his  life,  to  sell  and  dispose  otherwise 
of  any  part  of  the  same,  as  he  might 
deem  expedient,  and  then  providing 
for  the  payment  of  certain  legacies 
"of  and  from  such  of  my  estate  as 
shall  be  left  and  undisposed  of  by  my 
said  husband  at  the  time  of  his 
death,"  it  was  held  that  the  husband 
took  a  life  estate,  with  the  right  to 
use  and  dispose  of  the  entire  estate 
during  his  lifetime. 

In  the  case  of  Re  Granfield  (191S) 
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79  Misc.  874,  140  N.  T.  Supp.  922,  it 
appeared  that  a  testator  gave  his 
daughter  one  half  of  his  residuary  es- 
tate during  her  natural  life,  with 
power  to  invest  and  reinvest  it  as  she 
might  see  fit,  and  to  dispose,. by  sale 
or  otherwise,  of  such  portions  there- 
of as  she  might  deem  necessary,  with 
remainder  over  on  her  death  of  so 
much  thereof  as  should  then  remain 
to  persons  named.  The  court  held 
that  the  daughter  was  given  not  only 
a  life  estate  in  the  corpus  of  the  es- 
tate, but  the  power  of  disposition  and 
the  use  of  the  proceeds. 

In  Rapp  V.  Matthias  (1871)  85  Ind. 
332,  it  appeared  that  a  testator  de- 
vised all  his  real  and  personal  estate 
to  his  wife  for  her  use  and  benefit 
during  her  natural  life,  and  after  her 
death,  "said  property,  both  real  and 
personal,  that  may  remain  uncon- 
sumed,"  was  to  be  distributed  as  pro- 
vided in  the  will.  A  later  clause  di- 
rected that  the  wife  should  have  the 
right  to  sell  and  dispose  of  both  the 
real  and  personal  property,  if  she 
wished.  It  was  held  that  it  was  the 
evident  intention  of  the  husband  to 
secure  his  widow  a  competency,  and 
that,  if  it  was  necessary  thereto  that 
she  should  sell  the  land,  she  might  do 

80. 

In  Brookover  v.  Branyan  (1916)  185 
Ind.  1,  112  N.  E.  769,  it  appeared  that 
a  testator  bequeathed  all  his  property, 
both  real  and  personal,  to  his  wife, 
"giving  her  the  power  to  sell  and  con- 
vey any  and  all  of  my  real  estate  for 
her  use,"  and  provided  that  if  any  of 
the  property  should  be  left  at  his 
wife's  death,  it  was  to  go  to  his  daugh- 
ter. It  was  held  that  the  devise  to  the 
wife  was  that  of  a  life  estate,  and, 
while  general  and  indefinite,  it  was 
not  accompanied  with  full  power  of 
disposition,  but,  on  the  contrary,  was 
limited  solely  to  sales  for  "her  use," 
and  did  not  contemplate  a  sale  except 
for  that  purpose. 

In  Jenkins  v.  Compton  (1890)  123 
Ind.  117,  28  N.  E.  1091,  it  appeared 
that  a  testator's  will  bequeathed  to 
his  wife  all  his  real  estate  and  per- 
sonal property  for  her  maintenance 
and  the  maintenance  of  his  four  chil- 
dren, his  wife  to  have  full  control 
and  management  of  his  property,  to 
sell  or  dispose  of  any  or  all  of  it,  and 


to  collect  all  debts  due  the  testator, 
and  to  do  any  and  all  things  neces- 
sary to  fully  settle  up  his  estate  with- 
out administration,  or  being  account- 
able to  any  person,  court,  or  tribunal. 
The  next  item  provided  that  "should 
there  be  any  of  my  estate  remaining 
after  the  death  of  my  wife,"  the  same 
should  go  to  the  children  in  equal  por- 
tions. Other  items  related  to  the  man- 
agement of  the  estate,  the  education 
of  the  children,  and  the  building  of  a 
dwelling  house.  The  court  held  that 
the  testator's  intention  was  to  give 
to  his  wife  the  use,  management,  and 
control  of  his  entire  estate  during  her 
life,  for  the  purpose  of  settling  his 
estate  and  supporting  herself  and  his 
children  named  in  the  will,  and  for 
the  purpose  of  educating  the  latter, 
and  if  it  became  necessary  for  the 
purpose  of  paying  his  debts,  settling 
his  estate,  or  supporting  herself  and 
the  children,  then  and  in  that  event 
she  should  have  the  full  power  to  sell 
both  the  personal  and  the  real  estate, 
and  to  use  the  proceeds  for  that  pur- 
pose without  accounting  to  any  per- 
son or  court;  but  whatever  remained 
undisposed  of  and  unconsumed  for 
such  purpose  at  the  date  of  the  death 
of  his  wife  should  go  to  his  children. 
The  court  held  that  it  was  evident 
that  the  testator  did  not  intend  the 
wife  to  take  more  than  a  life  estate 
or  tiie  use  of  the  property  during  her 
life,  unless  it  became  necessary  for 
her  to  use  the  principal,  or  a  portion 
of  it,  for  the  purposes  named,  and  in 
that  event  he  intended  to  place  it  in 
her  power  to  sell  and  dispose  of  it 
without  unnecessary  expense  or  being 
compelled  to  give  bonds  or  render  an 
account,  and  that  whatever  should  re- 
main at  her  death  should  go  to  his 
children. 

In  Levengood  v.  Hoople  (1890)  124 
Ind.  27,  24  N.  E.  373,  it  appeared  that 
a  testator  devised  his  real  and  per- 
sonal property  to  his  wife,  "for  her 
to  dispose  of  as  she  sees  best,  sell, 
bargain,  and  convey,  as  much  so  as 
myself  in  person,  to  all  intents  and 
purposes,"  "during  the  time  she  lives 
a  widow  or  in  my  name."  Then  the 
land  was  to  be  divided  among  the 
present  heirs  of  the  testator  and  his 
wife,  "or  the  proceeds  thereof,  as  the 
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case  may  be."  It  was  held  that  the 
will  vested  in  the  widow  an  estate  in 
the  land  during  her  widowhood,  cou- 
pled with  an  absolute  power  to  sell 
and  dispose  of  it  during  the  continu- 
ance of  her  estate,  and  that  had  she 
sold  and  conveyed  the  land  during 
that  period,  the  purchaser  would  have 
acquired  a  good  title. 

In  Perkinson  v.  Clarke  (1908)  186 
WiB.  584,  116  N.  W.  229,  it  appeared 
that  a  testatrix  bequeathed  to  her 
husband,  without  words  of  inheri- 
tance, all  her  estate,  both  real  and  per- 
sonal, with  full  power  to  sell  the 
same,  and  to  use  and  enjoy  daring 
his  natural  life,  and,  on  his  decease, 
such  of  the  estate  as  remained  should 
descend  to  her  children.  It  was  held 
that  the  will  created  a  life  estate  in 
the  Jiusband,  with  power  of  sale  for 
the  purpose  designated. 

In  Walker  v.  Pritchard  (1887)  121 
IlL  221,  12  N.  E.  836,  affirming  (1887) 
22  111.  App.  286,  it  appeared  that  a 
testator  devised  certain  land  to  his 
wife  in  lieu  of  dower,  and  gave  her 
full  power  and  authority  to  sell  and 
convey  title  to  the  lands  at  any  time 
and  convert  the  avails  to  her  own  use. 
After  bequeathing  certain  personal 
property  to  her  for  life,  the  testator 
further  provided  that  on  her  death, 
all  the  property  thereby  devised  or 
bequeathed  to  her,  or  so  much  thereof 
as  might  remain  unexpended,  should 
go  to  his  sons.  The  holding  of  the 
lower  court,  that  under  the  will  the 
widow  took  a  life  estate  In  the  land, 
with  power  to  sell  and  convey  the 
same  in  fee,  and  convert  the  proceeds 
and  avails  thereof  to  her  own  use  and 
benefit,  with  remainder  in  the  land, 
if  unsold  under  the  power,  and  if  sold, 
then  the  remainder  in  such  portions 
of  the  proceeds  and  avails  as  re- 
mained unexpended  at  the  time  of  the 
death  of  the  donee,  to  the  testator's 
sons,  was  affirmed. 

In  Skinner  v.  McDowell  (1897)  169 
DL  865,  61  Am.  St.  Rep.  183,  48  N.  E. 
310,  it  was  held  that  the  legal  effect 
of  that  clause  in  a  testator's  will 
granting  to  his  widow  the  residue  of 
his  estate,  "to  be  sold,  retained,  and 
exchanged,  used,  and  managed  by  her 
as  she  may  think  proper,  during  her 
life ;  and  in  case  anything  may  be  left 


after  her  death,  .  .  .  she  shall 
make  some  arrangements  to  have  it 
equally  divided,"  was  to  give  to  the 
life  tenant  the  right  to  sell,  retain, 
exchange,  use,  and  manage  the  prop- 
erty "as  she  may  think  proper." 

In  larkpatrick  v.  Kirkpatrick  (1902) 
197  IlL  144,  64  N.  E.  267,  under  a  will 
giving  a  testator's  property  to  his 
wife  during  her  life,  with  power  to 
manage,  rent,  or  sell,  as  she  might 
direct,  and  providing  that  after  her 
death,  if  not  already  disposed  of,  it 
should  go  to  his  heirs,  it  was  held  that 
the  power  of  the  life  tenant  was  lim- 
ited to  a  disposition  of  the  property 
by  a  sale  thereof. 

In  MarklUie  v.  Ragland  (1875)  77 
DL  98,  it  appeared  that  a  testator 
stated  that  it  was  his  will  that  his 
wife  should  take  his  "whole  estate, 
real  and  personal,  in  form  as  it  may 
be,  and  manage  the  same  at  discre- 
tion, and  deal  with  the  same  as 
though  she  were  entire  and  sole  own- 
er; that  she  pay  all  my  debts,  and  all 
proper  charges  against  my  estate,  out 
of  the  same,  in  such  manner  as  she 
may  deem  expedient,  wiUiout  any  sale 
of  the  same,  except  such  as  she  may^ 
in  her  discretion,  voluntarily  make, 
and  that  such  possession,  and  entire 
control  and  disposal,  continue  to  and 
in  her  during  her  natural  life."  In 
the  next  clause,  the  testator  stated 
that  it  was  his  will  that,  at  the  de- 
cease of  his  wife,  "whatever  may  re- 
main of  my  estate,  real  and  personal," 
should  descend  to  his  heirs,  according 
to  law,  with  a  proviso  in  the  event  of 
the  remarriage  of  his  wife.  It  was 
held  that  the  will  devised  to  the  widow 
a  life  estate  in  the  property,  with  a 
power  to  sell  it  or  any  thereof,  at  her 
uncontrolled  discretion,  and  convey 
the  fee,  the  court  declaring  that  if  the 
testator  had  not  intended  that  his 
wife  should  have  the  power  to  sell 
his  real  estate,  why  should  he  have 
spoken  of  what  should  remain  at  his 
wife's  death? 

In  Hamlin  v.  United  States  Exp.  Co. 
(1883)  107  IlL  443.  it  appeared  that 
a  testator's  will  gave  all  his  property 
to  his  wife,  for  her  own  use  and  bene- 
fit, with  full  power  to  hold,  use,  enjoy,, 
or  dispose  of  in  any  manner  she  might 
choose,  and  if  she  so  desired,  power 
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to  convey  the  real  estate  by  absolute 
conveyance  in  fee  simple.  After  her 
death  he  provided  that  all  his  real 
estate  not  conveyed  by  her  should  be 
sold  and  the  proceeds  invested  for 
the  use  of  others.  It  was  held  that 
the  testator  designed  that  his  wife 
should  have  the  use  of  his  entire  es- 
tate during  her  life,  with  the  privi- 
lege of  conveying  whatever  part  of 
it  she  might  deem  necessary. 

In  Chamberlain  v.  Husel  (1913)  178 
Mich.  1,  144  N.  W.  549,  the  will  un- 
der construction  gave  all  the  testa- 
tor's property  to  his  wife  for  her  use 
and  benefit  during  her  natural  life, 
with  a  gift  over  at  her  death  of  the 
property,  or  so  much  thereof  as  might 
then  remain  unexpended,  to  his  next 
of  kin.  A  later  clause  appointed  the 
wife  executrix,  and  gave  her  full 
power  and  authority  to  sell  and  con- 
vey any  or  all  of  the  testator's  prop- 
erty without  applying  to  any  court, 
and  without  giving  any  bond  as  ex- 
ecutrix. It  was  held  that  the  widow 
was  given  a  life  estate,  with  the  right 
to  use  from  the  corpus  of  the  estate, 
and,  in  view  of  the  fact  that  the  power 
of  sale  was  to  continue  during  her 
lifetime,  that  it  was  conferred  on  her 
as  legatee.  Hence,  the  court  held 
that,  after  the  estate  was  adminis- 
tered, the  life  tenant  would  be  entitled 
to  the  possession  of  it  to  care  for, 
sell,  and  .convey  as  she  chose,  with- 
out permission  from  any  court,  tiie 
only  limitation  imposed  on  her  be-, 
ing  that  of  "good  faith." 

In  Ricketts  v.  People's  Bank  (1917) 
—  Mo.  — ,  196  S.  W.  26,  it  appeared 
that  a  testator  gave  all  the  residue  of 
his  estate  to  his  wife,  "to  have  the 
absolute  control  of  the  same,  to  sell 
or  use  for  her  own  use  and  benefit, 
absolutely  during  her  lifetime,  and 
4th.  At  her  demise  there  is  to  be 
$800  taken  from  the  estate  and  divid- 
«d  equally  between"  to  named  heirs, 
"and  the  remainder  of  all  the  prop- 
erty both  real  and  personal  to  be 
equally  divided  between  all  the  heirs," 
naming  them.  It  was  held,  that  the 
will  vested  a  life  estate,  with  an  add- 
ed power  of  sale,  in  the  wife  as  life 
tenant,  under  which  she  had  two 
rights :  She  might  have  chosen  there- 
under to  keep  the  land  and  to  use  it 


for  her  own  use  and  benefit,  or,  on 
the  other  hand,  she  might,  as  she 
elected  to  do,  sell  the  whole  title,  and 
use  the  proceeds  of  such  sale  for  her 
own  use  and  benefit  during  her  life, 
or  as  her  necessities  might  require. 

The  will  construed  in  Redman  v. 
Barger  (1893)  118  Mo.  568,  24  S.  W. 
177,  gave  the  testator's  wife  all  his 
estate,  real,  personal,  and  mixed,  with 
power  to  sell  or  dispose  of  it  at  pleas- 
ure, also  all  his  moneys,  and  also  the 
use,  improvement,  and  income  of  his 
dwelling  house,  land,  and  its  appur- 
tenances, during  her  natural  life,  and 
after  her  decease,  the  remaining  part 
of  said  real,  personal,  or  mixed  estate 
and  hereditaments  to  be  divided 
-  equally  among  his  children.  It  was 
held  that  the  wife  was  given  the 
whole  of  the  testator's  estate,  to  man- 
age, sell,  or  dispose  of  according  to 
her  own  pleasure  during  her  life,  and 
at  her  death,  whatever  the  form  or 
condition  of  what  was  left,  it  was  to 
"go  to  the  children. 

In  Robeson  v.  Shotwell  (1897)  65 
N.  J.  Eq.  318,  86  Atl.  780,  aflirmed  in 
(1896)  55  N.  J.  Eq.  824,  41  Atl.  1115, 
it  appeared  that  a  testator  gave  all 
his  property  to  his  wife,  "for  her  sole 
use,  benefit,  and  enjojrment  during 
her  life,  with  full  power  to  sell  and 
dispose  of  any  of  the  said  property, 
both  real  and  personal,  and  to  use  the 
proceeds  thereof  in  such  manner  as 
she  may  desire."  After  the  death  of 
his  wife,  he  directed  his  executors  to 
divide  "such  property  as  may  then 
remain"  among  the  legatees  named. 
By  a  codicil  to  the  will,  the  testator 
gave  his  wife,  for  her  sole  use  and 
benefit,  with  full  power  to  dispose  of 
the  same  by  will  or  otherwise,  the 
sum  of  110,500.  It  was  held  that  the 
widow  had  not  an  absolute  title  to 
the  personal  property,  other  than  the 
$10,600,  but  only  a  life  estate,  with 
a  power  of  sale  and  disposal,  which 
she  had  the  right  to  exercise  for  her 
own  benefit. 

Ia  Selig  V.  Trost  (1915)  110  Miss. 
564,  70  So.  699,  it  appeared  that  a 
testator  willed  all  his  property  to  his 
wife,  "to  use,  enjoy  and  control  the 
same  and  the  proceeds  thereof,  with 
the  full  power  to  sell,  mortgage  and 
dispose  of  the  same  and  to  make  good 
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and  perfect  title  thereto,"  and  after 
her  death  what  remained  of  his  prop- 
erty was  to  be  divided  equally  among 
his  children.  "In  no  wise,  however, 
to  be  construed  to  limit  the  power  of 
my  said  wife  over  the  said  property 
or  to  prevent  my  said  wife  from  sell- 
ing or  disposing  of  the  same,  or  mort- 
gaging the  same  or  from  using  and 
enjoying  the  same  or  the  proceeds 
thereof."  It  was  held  that  the  wife 
had  the  use  and  enjoyment  of  the 
property  during  her  lifetime,  with 
full  power  to  sell  or  mortgage  it. 

In  the  case  of  Keown's  Estate 
(1913)  288  Pa.  343,  86  Atl.  270,  under 
a  will  giving  all  liie  testator's  prop- 
erty to  his  wife,  "she  to  have  and  to 
hold  the  same  with  power  to  sell, 
transfer  and  make  title  to  the  same 
or  any  part  thereof  as  fully  and  legal- 
ly as  I  myself  could  have  done,"  and 
providing  at  her  death  for  the  dis- 
position of  the  property  remaining  of 
the  testator's  estate,  it  was  held  that, 
during  her  life  estate,  the  widow 
might  consume  part  or  the  whole  of 
the  property,  and  that  she  might  sell 
and  transfer  the  "title"  for  the  pur- 
pose of  maintenance,  but  for  no  other 
purpose. 

In  Reed  v.  Reed  (1907)  194  Mass. 
216,  80  N.  E.  219,  it  appeared  that  a 
testatrix  gave  all  her  real  estate  and 
personal  property  to  her  sister  for 
and  during  her  natural  life,  with  the 
privilege  of  disposing  of  any  or  all 
of  said  real  estate  if  she  should  at 
any  time  deem  it  expedient  to  do  so, 
at  her  decease  "the  property  to  be 
equally  divided"  among  named  rela- 
tives. It  was  held  that  the  sister  hav- 
ing been  given  a  life  interest  in  the 
estate  as  a  whole,  with  unlimited  pow- 
er to  convey,  the  word  "property"  in 
the  latter  part  of  the  will  should  be 
construed  as  including  whatever 
might  remain  at  the  death  of  the  ten- 
ant for  life,  in  order  to  carry  out  the 
testatrix's  object  of  providing  for  the 
comfortable  support  of  her  sister, 
even  if  the  whole  of  the  property 
should  be  exhausted. 

In  Woodbridge  v.  Jones  (1908)  188 
Mass.  549,  67  N.  E.  878,  it  appeared 
that  a  testator  who  was  childless  and 
had  a  small  estate,  the  income  of 
which  he  apparently  felt  would  not 


be  sufScient  for  his  wife's  supportr 
gave  all  his  estate  to  his  wife  "dur- 
ing her  life,  to  use  and  dispose  of  the 
same  as  she  may  think  proper  with 
remainder  thereof  on  her  decease"  to 
persons  named.  The  court  held  that 
by  the  use  of  the  word  "dispose,"  the 
life  tenant  had  the  power  during  her 
life  to  make  a  fee-simple  conveyance 
of  a  part  or  the  whole  of  the  property, 
and  that  the  word  "remainder"  must, 
though  used  in  a  technical  sense,  be 
held  as  subordinate  to  the  power. 

(h)  InypUed  poteer  to  a«U. 

Though  a  gift  of  a  life  estate  with  a 
power  to  anticipate  the  principal  and 
a  gift  over  of  "whatever  remains" 
does  not  contain  an  express  grant  of 
power  to  sell,  such  a  power  is  inqilied 
where  it  is  essential  to  the  enjoyment 
of  the  power  of  anticipation. 

Thus,  in  Shaw  v.  Hussey  (1856)  41 
Me.  495,  the  will  there  involved  be- 
queathed to  the  testator's  wife  all 
his  estate,  during  her  natural  life, 
subject  to  the  payment  of  certain 
legacies,  and  provided  that  "at  the  de- 
cease of  my  wife,  all  my  real  estate, 
that  may  remain  unexpended,"  be  di- 
vided between  the  two  persons  named. 
In  holding  that  it  was  the  design  of 
the  testator  that  his  wife  should  dis- 
pose of  the  real  estate  as  her  wants 
might  require  or  as  she  might  deem  ex- 
pedient, the  court  said:  "The  will 
imposed  no  restraint  upon  the  wife, 
touching  the  objects  for  which  sale 
of  the  real  estate  might  be  made,  but 
the  whole  was  left  to  her  discretion. 
It  is  obvious  that  the  testator  believed 
that  some  of  his  real  estate  might  re- 
main undisposed  of  at  his  wife's  de- 
cease. Whether  such  would  or  would 
not  be  the  case  might  be  expected  to 
depend  much  upon  the  portion  re- 
quired to  raise  means  to  pay  the  debts 
due  from  the  estate,  and  charges  of 
administration;  and  also  upon  the 
time  which  should  elapse  from  his 
own  to  her  death,  her  individual 
necessities,  and  the  propriety,  in  her 
judgment,  of  converting  the  real  es- 
tate into  money.  If  she  should  sur- 
vive him  but  a  short  time,  the  real 
estate  which  might  be  left  after  the 
payment  of  the  charges  upon  the 
whole  would  probably  remain  unez- 
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pended  by  her.  But  if  she  should  live 
to  extreme  old  age,  her  wants  would 
probably  require  for  their  proper  sup- 
ply a  sum  equal  to  the  value  of  the 
whole  residue.  The  case  finds  that 
at  the  time  of  the  death  of  the  testa- 
tor, his  wife  was  an  invalid;  by  the 
will,  the  payments  required  for  set- 
tling the  estate  and  for  the  payment 
of  debts  must  all  be  from  the  avails 
of  the  sales  of  the  lands,  so  far  as 
sales  were  required  for  such  purpose. 
Portions  of  the  personal  property,  be- 
queathed to  the  wife,  might  not  be  so 
valuable  to  her  as  the  price  put 
thereon  in  the  inventory,  and  but  a 
part  of  it  was  of  such  a  character  as 
would  yield  an  income  till  sold.  It 
would  appear  from  the  will  that  the 
testator  had  no  descendants,  none  be- 
ing named  as  such.  The  only  rela- 
tives mentioned  therein,  besides  his 
wife,  are  two  brothers-in-law,  and  a 
nephew  and  a  niece.  From  certain 
articles  of  furniture,  and  other  things 
appraised  as  parts  of  the  testator's 
estate,  it  is  manifest  that  the  family 
had  lived  ia  comfort  and  in  a  respect- 
able manner,  though  not  in  affluence. 
It  is  due  to  him  to  suppose  that  he 
would  wish  to  Leave  to  his  wife  the 
means,  so  far  as  he  had  them,  suffi- 
cient to  enable  her  to  live  in  the  same 
comfort  and  respectability,  so  long  as 
she  should  survive  him.  No  others 
are  shown  to  have  held  such  relations 
to  him,  or  to  have  been  in  the  low  con- 
dition of  life,  that  would  awaken  his 
sympathies  for  them,  so  far  as  to  in- 
duce him  to  make  a  diversion  of  his 
property  from  his  wife  to  others,  and 
thereby  expose  her  to  want.  But  he 
had  a  choice,  when  he  determined  who 
of  his  relatives  should  be  the  objects 
of  his  bounty,  if  his  wife  should  not, 
for  any  reason,  dispose  of  all  his  real 
estate.  If  his  design  in  the  devise  and 
bequest  to  his  wife  was  that  she 
might  subsist  in  comfort  after  his 
death,  beyond  all  contingency  against 
which  he  could  provide,  and  he  con- 
ferred the  power  of  disposal  of  real 
estate,  to  promote  such  an  object,  he 
left  her  to  be  the  judge  of  the  time, 
the  mode,  and  extent  of  doing  it.  And 
if  she  did,  from  the  avails  of  the  sales 
'of  real  estate,  obtain  more  than  she 
expended  before  her  decease,  this  fact 


cannot  defeat  the  conveyances.  Even 
if  the  will  had  provided  that  the  con- 
veyances of  real  estate  should  be  only 
for  the  removal  of  her  wants,  and  if 
no  other  was  appointed  to  be  the  ar- 
biter touching  those  wants,  the  pow- 
er to  decide  this  question  would  be 
with  her,  and  her  decision,  shown  by 
her  deed,  would  be  conclusive,  and 
would  protect  her  grantee.  .  ,  . 
But  the  power  of  alienation  is  not 
limited  to  any  condition,  and,  if  it 
exists  at  all,  was  to  be  exercised  en- 
tirely in  the  discretion  of  the  wife  of 
the  testator." 

In  Young  v.  Hillier  (1907)  103  Me. 
17,  125  Am.  St.  Rep.  283,  67  Atl.  571, 
wherein  the  will  in  controversy  gave 
the  testator's  wife  all  his  estate  "for 
her  use  during  life,"  and  at  her  death 
"whatever  may  remain  of  said  estates" 
to  his  daughter,  it  was  held  that  the 
use  given  the  wife  extended  to  a  sale 
of  the  real  property  as  well  as  the 
personal  property,  if  she  wished  or 
needed,  as  otherwise  there  was  no 
practical  significance  in  the  use  of 
the  word  "remain"- in  this  connection. 

In  the  reported  case  (Pbesbyterian 
Chijech  v.  Mize,  ante,  1237),  it  ap- 
peared that  the  will  under  construc- 
tion gave  the  husband  of  the  testatrix 
all  the  residue  of  her  property,  "to  have 
and  to  enjoy  the  same  during  his  nat- 
ural life,  and  at  his  death  should  there 
be  anything  left,  it  is  my  wish  that  it 
shall  go  to"  a  designated  church.  The 
court  holds  that  while  the  husband 
cannot  dispose  of  the  estate  except 
for  his  own  necessary  use,  he  has  a 
right  to  the  entire  income  from  the 
property,  and  by  necessary  implica- 
tion may  encroach  on  and  dispose  of 
the  principal,  if  such  encroachment 
is  necessary  to  a  reasonable  and  com- 
fortable support  for  himself.  And 
the  court  holds  that  he  is  authorized 
to  make  a  sale  of  the  property,  or  of 
such  part  thereof  as  may  be  neces- 
sary, for  the  attainment  of  the  above 

In  McClelland  v.  McClelland  (1909) 
132  Ky.  284,  116  S.  W.  730,  the  court 
construed  a  will  which  was  in  part 
as  follows:  "I  bequeath  all  the  resi- 
due of  my  estate  both  real  and  per- 
sonal, or  of  any  other  description  to 

my  wife,  Sallie,  forever:  but  r^'>rge 

w  her 
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this  residue  which  I  give  my  wife 
with  the  following'  bequests:  .  .  . 
Third.  That  at  my  wife's  death  her 
executor  or  administrators  shall  turn 
over  to  my  brother,  Wallace  McClel- 
land, and  my  sister,  Mrs.  Lucy  Shish- 
manian,  or  their  children  if  either  or 
both  are  dead  (excepting  Frances  Mc- 
Clelland, my  niece)  one  fourth  of 
whatever  remains  of  the  residue  of 
the  estate  that  I  had  bequeathed  to 
my  wife,  Sallie,  forever.  Fourth.  That 
at  my  wife's  death  her  executors  or 
administrators  shall  turn  over  one 
half  of  whatever  remains  of  the'  resi- 
due of  my  wife,  Sallie,  forever,  to  my 
niece,  Frances  McClelland,  for  her 
sole  and  separate  use.  Fifth.  The  re- 
maining one  fourth  of  residue  I  left 
my  wife,  she  may  dispose  of  by  will 
or  if  she  makes  no  will  to  follow  the 
law  of  descent."  The  court  held  that 
the  testator  bequeathed  to  his  wife 
only  a  life  estate  in  three  fourths  of 
his  property,  and  the  fee  in  one  fourth 
thereof,  with  full  power  to  sell  and 
dispose  of  so  much  of  it,  or  the  whole 
of  the  property,  'should  it  become 
necessary  for  her  support  in  comfort 
during  her  life.  The  court  said: 
"There  is  no  express  power  given  Mrs. 
McClelland,  enabling  her  to  sell  or 
dispose  of  the  property.  Such  power, 
if  any  exists,  can  only  be  implied  from 
the  words  "whatever  remains'  in  the 
third  and  fourth  clauses  of  the  will. 
From  the  use  of  these  expressions,  it 
is  evident  that  the  testator  thought 
that  a  portion  of  his  estate  would  re- 
main at  the  death  of  his  wife  after 
she  had  used  the  income  from  it  and 
as  much  of  the  principal  as  was  neces- 
sary to  support  her  comfortably.  In 
our  opinion  the  use  of  the  words  re- 
ferred to  does  not  imply  an  absolute 
and  unlimited  power  on  the  part  of 
Mrs.  McClelland  to  dispose  of  the 
propecty;  but,  on  the  other  hand,  im- 
plied only  that  she  have  such  power, 
if  necessary,  to  enable  her  to  subsist 
comfortably.  The  very  fact  that  by 
his  will  he  gave  her  the  right  to  dis- 
pose of  only  one  fourth  of  what  re- 
mained at  her  death,  after  using  the 
estate  for  the  purposes  mentioned,  by 
will,  shows  a  purpose  on  the  part  of 
the  testator  to  limit  her  right  of  dis- 


In  Embry  v.  Embry  (1907)  81  Ky. 
L.  Rep.  295,  102  S.  W.  239,  it  appeared 
that  all  the  testator'a-  estate  was  de- 
vised to  his  wife,  "to  do  with  as  she 
may  please,  during  her  life,  and  at  her 
death  if  there  is  anything  remaining 
of  my  estate,"  it  was  to  go  to  his 
daughter  and  her  children.  In  con- 
struing this  clause,  the  court  held  that 
the  widow  had  the  right  to  use,  sell, 
and  convey  so  much  of  the  real  estate 
owned  by  her  husband  as  might  be 
necessary  for  her  comfortable  support 
and  maintenance,  but  denibd  her  con- 
tention that  she  had  the  right  to  dis- 
pose of  the  property  as  she  pleased 
without  reference  to  whether  or  not 
it  was  necessary  for  her  support  and 
maintenance. 

In  Graham  ▼.  Botner  (1896)  18  Ky. 
L.  Rep.  637,  37  S.  W.  588,  it  appeared 
that  a  testator's  will  gave  a  sister  all 
his  property,  "to  have  and  to  hold  aa 
her  separate  property  during  her 
life;  and  at  her  death  all  said  prop- 
erty, real  and  personal,  not  disposed 
of  by  my  sister  during  her  lifetime," 
.  was  to  go  to  i^e  heirs  ^>f  another 
sister;  "but  this  will  is  not  to  be  un- 
derstood or  construed  in  any  way  to 
prevent  my  sister  Nancy  from  sell- 
ing and  using  any  part  of  said  estate 
that  she  may  desire  to  daring  her 
life."  It  was  held  thereunder  that 
the  sister  had  power  to  sell  if  she 
saw  proper,  and  apply  the  proceeds 
for  her  support  and  maintenance. 

In  Leggett  v.  Firth  (1892)  182  N. 
Y.  7,  29  N.  E.  950,  a£arming  (1889) 
58  Hun,  152,  6  N.  Y.  Supp.  168,  it 
appeared  that  by  his  will,  a  testator 
bequeathed  to  each  of  his  children 
the  sum  of  |1,  and  to  his  wife,  the 
household  furniture  and  all  the  rest 
of  his  personal  property,  "after  pay- 
ing from  the  same  legacies  already 
named,  to  her  forever,"  and  directed 
that  if  the  personal  property  should 
not  be  suflScient  to  pay  said  legacies, 
enough  real  estate  should  be  sold  to 
raise  money  to  pay  them.  The  re- 
mainder of  tlie  disposing  part  of  the 
will  was  in  these  words,  viz.:  "I  also 
give,  devise  and  bequeath  to  my  wife 
Ellisheba  all  the  rest  and  residue  of 
my  real  estate,  but,  on  her  decease,, 
the  remainder  thereof.  If  any,  I  give 
and  devise  to  my  said  children,  or 
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their  heirs,  respectively,  to  be  di- 
vided in  equal  shares  between  them." 
It  was  held  that  the  widow  took  a  life 
estate  with  a  power  of  sale  to  be  ex- 
ercised during  her  life  for  her  own 
benefit. 

In  Baumsnras  v.  Baumgras  (1893) 
6  Misc.  8,  24  N.  Y.  Supp.  767,  it  ap- 
peared that  a  testator  gave  his  wife 
all  his  real  and  personal  property, 
"to  be  by  her  owned  and  enjoyed,  the 
same  as  if  I  had  never  owned  it,  dur- 
ing her  lifetime,"  and  after  her  death 
whatever  might  be  left  was  to  be  di- 
vided among  his  children  in  equal 
parts.  The  court  held  that,  in  addi- 
tion to  her  life  estate  in  the  property, 
the  ^dow  owned  any  part  or  all  of 
the  principal,  which,  during  her  life, 
she  might  use  up  and  consume  in  the 
enjoyment  thereof,  with  power  to  sell 
and  convey  the  principal  or  any  part 
thereof  in  fee. 

In  Seaward  v.  Davis  (1910)  198  N. 
Y.  415,  91  N.  E.  1107,  modifying 
(1909)  133  App,  Div.  191,  117  N, 
Y.  Supp.  468,  and  approving  Tut- 
hill  V.  Davis  (1907)  121  App.  Div. 
290,  105  N.  Y.  Supp.  672,  it  appeared 
that  a  testator  bequeathed  all  his  per- 
sonal property  except  his  piano  to  his 
wife,  and  provided  that  "whatever 
personal  estate  may  remain  at  the  de- 
cease of  my  Wife"  was  to  go  to  her 
parents.  It  was  held  that  the  effect 
of  the  will  was  to  give  the  widow  a 
life  estate  with  an  absolute  power  of, 
disposition  during  her  lifetime,  with 
remainder  over  of  such  part  as  she 
might  not  dispose  of  to  the  persons 
named  in  the  will. 

In  Rinkenberger  v.  Meyer  (1900) 
155  Ind.  152,  56  N.  E.  913,  it  appeared 
that  a  will  gave  the  testator's  wife 
a  right  to  use  and  expend  so  much 
of  all  the  testator's  real  and  person- 
al property  which  he  had  bequeathed 
-and  devised  to  her  as  should  be  need- 
ful for  her  support,  and  "what  of 
his  property  was  left  should  go  to  her 
niece.  It  was  held  that  it  was  the  in- 
tention of  the  testator  to  confer  on 
his  wife  the  power  to  sell  any  or  all 
of  the  property,  as  she  desired,  and 
what  was  left  should  go  to  the  niece, 
the  power  to  convey  the  fee  thereof 
arising  by  the  clearest  implication 
from  the  words  "she  may  sell"  the 
2  A.L.R.— 83. 


farm  and  '*wh'at  of  my  property  shall 
be  left  at  her  decease  shall  go  to  said 
niece." 

In  Silvers  v.  Canary  (1887)  109  Ind. 
267,  9  N.  E.  904,  it  appeared  that  a 
will,  after  giving  the  testator's  widow 
a  life  estate  in  certain  property,  di- 
rected that  a  certain  disposition  be 
made  of  "what  may  not  be  consumed 
of  personal  and  real  estate  at  my 
wife's  decease."  It  was  held  that  it 
was  the  intention  of  the  testator  to 
appropriate  solely  'for  the  benefit  of 
his  widow  the  property  devised  her, 
and  to  give  the  others  named  only  so 
much  of  it  as  remained  unconsumed  at 
the  death  of  his  widow.  Hence  she 
could  convey  the  fee  in  the  land  de- 
vised. 

In  Clark  v.  Middlesworth  (1882)  82 
Ind.  240,  it  appeared  that  a  testator 
devised  all  his  property,  real  and  per- 
sonal, to  his  wife,  during  her  life, 
"and,  at  her  death,  should  anything 
remain,  the  same  to  be  divided  among 
my  heirs  at  law."  It  was  held  that  the 
widow  took  a  life  estate,  with,  by  the 
clearest  implication,  a  power  to  dis- 
pose of  it  in  fee  prior  to  her  death. 
Otherwise,  the  court  held,  the  words, 
"and  at  her  death,  should  anything 
remain,"  were  senseless  and  without 
meaning. 

In  Goudie  v.  Johnston  (1887)  109 
Ind.  427,  10  N.  E.  296,  the  will  in- 
volved gave  the  widow  "for  her  use 
during  her  natural  lifetime"  all  the 
residue  of  the  testator's  estate,  "she 
to  have  the  control  and  management 
of  the  same,  and  at  her  death  all  of 
said  personal  property  remaining,  and 
all  of  my  real  estate"  was  otherwise 
disposed  of  by  the  testator.  The  court 
held  that,  the  bequest  being  "for  her 
use  during  her  natural  lifetime,"  there 
was,  therefore,  a  clear  restriction,  not 
only  to  her  life,  but  to  her  use,  and 
the  later  words,  "all  of  said  personal 
property  remaining,"  etc.,  were  of  but 
feeble  effect  as  compared  with  the 
former  ones.  It  was  held  that  the 
widow  could  not  be  inhibited  from 
managing  and  controlling  the  prop- 
erty, for  that  right  was  expressly 
given  her  by  the  will ;  but  she  might 
be  prohibited  from  destroying  it  or 
disposing  of  it,  unless  it  was  neces- 
sary that  it  be  disposed  of  for  her 
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use  and  support,  or  for  the  purpose 
of  making  a  change  in  the  invest- 
ments. Thus,  while  she  had  a  right 
to  make  sales  for  the  purpose  of 
changing  an  investment,  or  for  the 
purpose  of  securing  money  for  her 
support,  she  had  no  absolute  power 
of  alienation  of  the  property. 

In  Tower  v.  Hartford  (1888)  115 
Ind.  186,  17  N.  E.  281.  wherein  it  ap- 
peared that  a  testator's  will  gave  the 
residue  of  his  personal  property  to 
his  wife  and  directed  that  whatever 
property  was  left  undisposed  of  at  the 
death  of  his  wife  should  descend  to 
his  son,  it  was  held  that  the  widow 
was  given  at  least  an  absolute  power 
of  disposition,  if  not  more. 

In  the  case  of  Olson's  Will  (1917) 
166  Wis.  409,  162  N.  W.  429.  wherein  it 
appeared  that  a  testator  gave  all  his 
property  to  his  wife,  with  full  power 
over  and  control  of  the  same,  and 
stated  that  after  the  death  of  his  wife 
it  was  his  wish  that  what  remained 
of  the  property  should  be  equally  di- 
vided between  his  sons,  it  was  held 
that  the  widow  was  given  a  life  es- 
tate, coupled  with  the  power  to  dis- 
pose of  the  corpus  of  the  property  if 
necessary  for  her  maintenance. 

In  Greenwalt  v.  Keller  (1907)  75 
Kan.  578,  90  Pac.  233,  it  appeared  that 
a  testator's  will  stated  that  he  wished 
his  wife  to  have  all  his  property  for 
her  own  use  and  benefit  while  she 
might  live,  and  at  her  death  all  the 
property  that  might  be  left  by  her  to 
go  to  others  named.  The  court  held 
that  the  use  of  the  last  clause  added 
a  power  of  disposal  in  fee  to  that 
which  would  otherwise  constitute  a 
life  estate  only,  and  clearly  indicated 
that  the  testator  intended  his  wife  to 
use  and  permanently  dispose  of  a  part 
of  the  estate  so  that  it  would  not  be 
in  existence  at  the  time  of  her  death, 
for  the  benefit  of  the  heirs. 

In  the  case  of  Ke  Mair  (1913)  25 
Ont.  Week.  Rep.  219,  5  Ont.  Week. 
N.  277,  wherein  it  appeared  that  a 
testatrix  left  her  estate  to  her  broth- 
ers "entirely  in  their  hands,"  stat- 
ing that  they  might  use  "the  corpus 
for  their  own  benefit,"  and  that  "any 
balance  which  may  be  left"  was  to  go- 
to a  nephew,  it  was  held  that  a  power 
of  sale  was  clearly  implied,  and  that. 


when  a  sale  had  been  effected,  they 
would  have  a  right,  if  they  required 
it,  to  encroach  on  the  principal  money. 

In  the  case  of  Re  Davey  (1910)  17 
Ont.  Rep.  1034,  the  clause  of  the  will 
in  question  was  as  follows:  "I  give, 
devise  and  bequeath  all  my  property 
of  every  nature  and  kind  to  my  wife 
for  her  use  and  benefit  so  long  as  she 
lives,  with  full  power  to  use  and  en- 
joy the  same  and  such  corpus  of  the 
estate  as  she  may 'require  or  desire 
to  use  for  her  own  benefit  during  her 
life,  and  should  any  part  of  my  estate 
remain  unused  at  her  death  then  such 
part  so  remaining  is  to  be  divided 
equally  among  my  brothers  and  sis- 
ters, and  my  wife  is  not  to  be  re- 
quired to  account  for  my  estate,  or  any 
part  thereof."  The  court  held  that 
it  was  the  intention  of  the  testator 
that  his  wife  should  have  a  free 
hand  to  use  and  enjoy  during  her 
life  as  much  of  his  estate  as  she  might, 
not  merely  from  necessity  require, 
but  what  she  might  desire  to  use  for 
her  own  benefit,  and  that  she  should 
not  be  restricted  to  the  income  mere- 
ly, but  might  resort  to  the  corpus 
without  being  called  on  to  account 
during  her  lifetime  for  his  estate  or 
any  part  of  it  which  she  might  ex- 
pend for  her  personal  use  and  benefit. 
And  for  the  purpose  of  giving  effect 
to  her  right  to  use  the  corpus,  the 
court  held  that  she  had  by  necessary 
implication  a  power  to  sell  and  con- 
Vert  the  real  estate  into  money,  for 
without  this  power,  effect  could  not  be 
given  to  her  right  to  use  the  corpus. 

In  Simpkins  v.  Bales  (1904)  123 
Iowa,  62,  98  N.  W.  580,  it  appeared 
that  a  testator  devised  all  his  prop- 
erty to  his  wife,  "to  be  used  and  en- 
joyed and  disposed  of  as  seemeth  the 
best  to  her,  during  her  natural  life 
or  so  long  as  she  remains  my  widow," 
and  after  her  death  or  when  she 
ceased  to  be  his  widow,  his  property 
was  to  go  to.  his  children,  It  was 
held  that  the  widow  was  given  the 
property  not  only  to  use  and  enjoy, 
but  also  to  dispose  of  should  she  so 
elect,  and  on  the  exercise  of  the  pow- 
er within  the  period  of  her  life  and 
widowhood,  a  fee-simple  title  passed. 

In  Haviland  v.  Haviland  (1905)  130 
Iowa,  611,  5  L.RJV.(N.S.)  281,  105  N. 
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W.  364,  it  was  held  that  under  a  will 
defvising  all  the  testator's  property  to 
his  wife  for  her  exclusive  use  and 
benefit  during  her  life,  and  after  her 
death  and  the  payment  of  her  funeral 
expenses,  what  remained  to  be  divided 
between  his  children,  if  a  power  to 
sell  could  be  implied  from  this  clause, 
it  was  very  clear  that  the  sale  could 
only  be  made  for  the  purpose  of  her 
"support,  comfort  and  maintenance." 

In  Wenger  v.  Thompson  (1905)  128 
Iowa,  750,  105  N.  W.  333,  under  a  will 
giving  the  testator's  wife  all  his  prop- 
erty for  her  use  and  for  the  main- 
tenance and  education  of  his  children 
during  her  natural  life,  and  after  her 
death  all  of  the  property  then  remain- 
ing in  her  possession,  or  the  proceeds 
thereof,  to  be  divided  among  the  chil- 
dren, it  was  held  that  this  amounted 
to  a  gift,  whether  of  the  fee  or  of  an 
estate  for  life  was  immaterial,  with 
full  and  unlimited  power  of  disposal 
at  the  widow's  discretion  "during 
her  natural  life." 

In  Turner  v.  Timberlake  (1873)  58 
Mo.  371,  it  appeared  that  a  testator 
gave  the  remainder  of  all  his  land  and 
other  property,  and  all  of  his  estate 
and  effects  whatever  that  might  re- 
main after  the  liquidation  of  his  just 
debts,  to  be  disposed  of  by  his  wife  in 
any  way  she  might  think  best,  so  that 
the  property  or  its  effects  might  be 
appropriated  to  her  use  and  benefit 
during  her  natural  life,  and  at  her 
natural  death  the  remainder  of  the 
property  or  its  effects  might  be  ap- 
propriated to  the  use  and  benefit  of 
his  two  children.  It  was  held  that 
the  will  gave  the  wife  the  power  to 
sell  the  property. 

In  Parker  v.  Travers  (1908)  74  N. 
J.  Eq.  £12,  71  Atl.  612,  the  portion  of 
the  will  under  construction  was  as 
follows:  "To  my  wife  while  she  re- 
mains my  widow,  all  of  my  property 
of  every  description  and  character  not 
hereinbefore  disposed  of,  with  full 
power  of  disposition  and  alienation, 
provided,  however,  that  in  case  my 
daughter  survives  her,  that  all  the 
property  not  disposed  of  prior  to  my 
wife's  decease,  shall  be  and  become 
the  property  of  our  said  daughter,  and 
in  the  event  of  my  wife  contracting 


another  marriage,  then  it  is  my  will 
that  she  shall  possess  and  enjoy  as  of 
her  own  right,  only  one  third  of  the 
property  then  remaining,  and  that  the 
other  two  thirds  shall  be  invested  and 

'  held  in  trust  for  my  daughter  Annie, 
and  paid  to  her  upon  attaining  her 
majority."  The  court  held  that  the 
interest  acquired  by  the  widow  was  a 
life  estate,  determinable  on  her  re- 
marriage, with  the  power  of  disposal 
and  alienation  during  the  continu- 
ance of  the  estate,  subject  to  a  gift 
over  of  what  remained  undisposed  of 
at  her  death  should  she  remain  un- 
married, and  also  subject  to  the  con- 
dition that,  in  the  event  of  her  remar- 
riage, she  should  take  in  her  own  right 
one  third  of  the  property  then  re- 
maining, and  invest  the  residue  for 
the  benefit  of  her  daughter.  The 
widow  having  exercised  her  power  of 
disposal,  it  was  claimed  that  she 
thereby  became  entitled  to  an  abso- 
lute estate-and  title  in  the  lands,  thus 
defeating  the  gift  over  to  the  daugh- 
ter, which  was  to  become  effective  at 
the  termination  of  the  life  estate. 
However,  the  court  said:  "I  find  my- 
self unable  to  accept  this  result,  for, 
assuming  that  the  contention  of  the 
complainant  that  the  conveyance  was 
executed  for  the  purpose  of  defeat- 
ing the  gift  over  is  correct,  it  could 
not  be  supported  as  a  bona  fide  exer- 
cise of  the  power  conferred,  which 
must  always  be  executed  in  good  faith, 
looking  to  the  carrying  out  of  the  ex- 
pressed intention  of  the  party  creat- 
ing the  power.  By  the  gift  over  of 
what  remained  undisposed  of  at  the 
death  of  the  life  tenant,  and  the  sub- 
stituted disposition  on  the  remarriage 

'  of  the  widow  of  what  then  remained, 
the  testator  plainly  indicated  that  it 
was  his  intention  that  his  widow 
should  exercise  the  power  of  disposal 
and  alienation  to  such  extent  as  might 
be  required  for  the  beneficial  enjoy- 
ment of  the  property  during  her  ten- 
ancy; but  clearly  a  transference  of 
title  which  did  not  alter  the  identity 
.of  property  or  owner,  for  the  purpose 
of  defrauding  the  remainderman,  was 
not  such  an  exercise  of  the  power  of 
disposal  granted  as  to  change  a  life 
estate  to  a  feC'Simple,  nor  do  I  think 
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it  would  have  made  any  difference  in 
this  case  if  there  had  been  an  actual 
sale  and  the  property  converted  into 
money,  for  the  proceeds  thereof  which 
remained  in  her  hands  undisposed  of 
when  the  tenancy  ended  would  have 
been  a  part  of  the  estate  'that  re- 
mains,' and  be  subject  to  the  alterna- 
tive bequest."  The  court  held  that 
the  evidence  negatived  the  claim  that 
the  conveyance  was  intended  to  be, 
^nd  was,  an  exercise  of  the  power  of 
disposal  for  the  purpose  of  conversion, 
but,  on  the  contrary^  showed  that  it 
was  an  alienation  of  the  property  for 
other  purposes,  and  was  not  intended 
to  change  the  character  of  the  estate 
then  held  by  the  life  tenant. 
'<  In  the  case  of  Dickinson's  Estate 
(1904)  209  Pa.  59,  58  Atl.  120,  where- 
in it  appeared  that  a  testatrix  gave  all 
her  estate,  after  the  payment  of  her 
debts,  to  her  husband,  and  provided 
that  should  he  not  expend  the  whole 
of  her  estate,  then  it  was. her  desire 
at  his  death  to  give  so  much  of  it  aa 
remained  to  her  sister  and  brothers, 
it  was  held  that  the  husband  was 
given  the  use  and  enjoyment  of  his 
wife's  estate,  with  the  right  to  con- 
sume it,  and  to  exercise  full  owner- 
ship over  it,  but,  in  case  he  did  not 
expend  or  consume  all  of  it  in  his  life- 
time, then  to  give  what  remained  un- 
expended or  unconsumed  at  his  death 
to  other  persons.  It  was  held  that  the 
gift  of  the  estate  to  the  husband  car- 
ried with  it  the  p.ower  to  convert,  sell, 
convey,  assign,  and  transfer. 

8.  Mortgage. 

The  few  authorities  on  the  point  are 
not  in  accord  as  to  the  power  of  a 
life  tenant  to  mortgage  the  property 
where  a  life  estate  with  a  power  of 
anticipation  is  given  and  a  gift  over 
is  made  of  "whatever  remains." 

In  Selig  V.  Trost  (1915)  110  Miss. 
684,  70  So.  699,  it  appeared  that  a  tes- 
tator willed  all  his  property  to  his 
wife,  "to  use,  enjoy  and  control  the 
same  and  the  proceeds  thereof,  with 
the  full  power  to  sell,  mortgage  and 
dispose  of  the  same  and  to  make  good 
and  perfect  title  thereto,"  and  after 
her  death  what  remained  of  his  prop- 
erty was  to  be  divided  equally  among 
his  children.    "In  no  wise,  however,  to 


be  construed  to  limit  the  power  of  my 
said  wife  over  the  said  property  or 
to  prevent  my  said  wife  from  selling 
or  disposing  of  the  same,  or  mortgag- 
ing the  same  or  from  using  and  en- 
joying the  same  or  the  proceeds  there- 
of." It  was  held  that  the  wife  had 
the  use  and  enjoyment  of  the  prop- 
erty during  her  lifetime,  with  full 
power  to  sell  or  mortgage  it. 

In  Downie  v.  Downie  (1880)  9  Biss. 
S5S,  4  Fed.  55,  however,  it  appeared 
that  a  testator  gave  all  his  property 
to  his  mother,  "to  hold  and  enjoy  the 
same  during  her  life,  with  full  power 
to  sell  the  same,  or  any  part  thereof, 
and  to  appropriate  the  proceeds  to  her 
own  use  and  benefit,  and  all  deeds  and 
conveyances  of  real  estate  by  her 
made  shall  pass  a  title  in  fee  to  the 
purchasers,  it  being  iny  will  that  she 
shall  enjoy  the  same  .  as  though  it 
were  devised  to  her  in  fee,"  and  on 
her  death  all  the  remainder  of  his  es- 
tate was  to  go  to  a  half  brother.  It 
was  held  that  while  the  mother  had 
a  life  estate  with  the  power  to  sell, 
and  when  sold,  had  the  right  to  ap- 
propriate the  proceeds  to  her  own  use 
and  benefit  as  though  the  property 
were  devised  to  her  in  fee,  this  did 
not,  in  terms,  give  the  power  to  mort- 
gage the  estate. 

In  Rhode  Island  Hospital  Trust  Co. 
V.  Commercial  Nat.  Bank  (1884)  14 
R.  I.  625,  the  will  therein  involved 
gave  all  the  testatrix's  property  to  her 
husband  for  life,  "with  full  power  and 
authority  at  pleasure  to  sell,  trans- 
fer, and  convey  any  portion  of  my  per- 
sonal property  and  estate,  execute  the 
requisite  conveyance  or  conveyances 
thereof,  receive  the  proceeds  of  any 
such  sale  or  sales,  and  apply  and  ap- 
propriate the  net  proceeds  thereof  to 
and  for  his  own  use,  benefit,  and  be- 
hoof forever,"  with  legacies  and  de- 
vises over  on  the  husband's  decease 
of  "all  my  estate  there  remaining." 
It  was  held  that  the  life  tenant  had 
no  power  to  mortgage  certain  bonds 
included  in  the  property  of  the  testa- 
trix, under  the  power  given  to  him  to 
sell  and  appropriate  the  proceeds. 

4.  Gift. 

Where  a  will  gives  a  life  estate  for 
the  use  and  benefit  of  the  life  tenant. 
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with  a  power  of  sale  or  disposition, 
and  an  express  remainder  over  of 
"what  remains,"  or  some  equivalent 
phrase,  while  the  life  tenant  is  en- 
titled thereunder  to  the  possession 
and  control  of  the  property  during  his 
life,  with  power  to  dispose  of  the 
whole  or  any  part  of  the  principal 
thereof  as  his  necessities  may  require 
or  his  judgment  dictate,  he  cannot  dis- 
pose of  it  by  gift  inter  vivos. 

Thus,  in  Adams  v.  Prather  (1917) 
—  Cal.  — ,  167  Pac.  584,  the  will  un- 
der consideration  gave  all  the  prop- 
erty of  the  testatrix  to  her  husband, 
with  power  to  sell  any  or  all  of  her 
real  estate  and  personal  property 
without  an  order  from  the  court.  On 
the  death  of  the  husband,  it  be- 
queathed one  half  of  the  unexpended 
portion  of  the  estate  to  a  niece,  and 
the  other  half  to  the  surviving  daugh- 
ters of  a  brother.  It  was  held  that  it 
was  her  intention  to  limit  the  estate 
given  her  husband  to  such  part  there- 
of only  as  he  might  in  his  lifetime 
expend,  consume,  or  make  use  of, 
without  in  any  manner  restricting  him 
in  the  control  and  disposition  there- 
of for  such  uses.  Subject  to  this  con- 
trol and  disposal  for  his  use  and  con- 
sumption to  its  complete  exhaustion, 
the  court  held,  it  was  the  estate  of 
the  testatrix,  and,  after  such  carving 
therefrom  as  the  husband  might  make 
for  his  use  and  consumption,  the  por- 
tion, if  any,  remaining  at  his  death, 
and  designated  by  her  as  "the  unex- 
pended portion  of  my  estate,"  she 
made  the  subject  of  testamentary  dis- 
position, directing  it  "to  be  given," 
not  by  her  husband,  but  by  her  execu- 
tor and  the  law.  Hence,  while  as  to 
the  property,  persons  dealing  with  the 
husband  in  good  faith  would  be  en- 
titled to  protection  as  fully  and  to  like 
extent  as  though  he  were  absolute 
owner  in  fee  thereof,  he  could  not,  as 
of  right  in  his  lifetime,  give  it  away. 

In  Brookover  v.  Branyan  (1916)  185 
Ind.  1,  112  N.  E.  769,  it  appeared  that 
a  testator  bequeathed  all  his  proi>- 
erty,  both  real  and  personal,  to  his 
wife,  "giving  her  the  power  to  sell 
and  convey  any  or  all  of  my  real  es- 
tate for  her  use,"  and  provided  that 
if  any  of  the  property  should  be  left 


at  his  wife's  death,  it  was  to  go  to 
his  daughter.  It  was  held  that  the  de- 
vise to  the  wife  was  that  of  a  life  es- 
tate with  a  power  of  disposition 
limited  solely  to  sales  for  "her  use," 
and  that  it  did  not  authorize  a  deed  of 
conveyance  by  way  of  gift. 

In  Johnson  v.  Johnson  (1894)  51 
Ohio  St.  446,  88  N.  E.  61,  it  appeared 
that,  after  providing  for  the  payment 
of  his  debts,  a  testator  devised  to 
his  wife  all  the  remainder  of  his 
property  with  full  power  to  bargain, 
sell,  convey,  exchange,  or  dispose  of 
it  as  she  might  think  proper.  But 
if,  at  the  time  of  her  decease,  any  of 
the  property  should  remain  uncon- 
sumed,  it  was  his  will  that  it  should 
be  equally  divided  betwen  his  broth- 
ers and  sisters  and  their  children.  It 
was  held  that  the  property  was  given 
to  the  widow,  by  her  to  be  used  and 
consumed,  with  power  to  bargain,  sell, 
convey,  exchange,  or  dispose  of  it  as 
she  might  think  proper.  But  the  court 
held  that  the  devise  over  to  the  testa- 
tor's brothers  and  sisters  and  their 
children  was  of  itself  enough  to  show 
that  the  testator  intended  that  his 
widow  should  use  and  consume  the 
property  only  during  her  lifetime,  and 
that  he  did  not  intend  to  empower  her 
to  dispose  of  the  fee  by  gift  during 
her  life. 

In  the  reported  case  (Pbesbytebian 
Church  v.  Mize,  ante,  1237),  it  ap- 
peared that  the  will  under  construc- 
tion gave  the  husband  of  the  testatrix 
all  the  residue  of  her  property,  "to 
have  and  enjoy  same  during  his  nat- 
ural life,  and  at  his  death  should  there 
be  anything  left  it  is  my  wish  that  it 
shall  go  to"  a  designated  church.  It 
was  held  that  while  the  husband  had  a 
right  to  the  entire  income  from  the 
property,  and  might,  by  necessary  im- 
plication, encroach  on  and  dispose  of 
the  principal,  if  such  encroachment 
was  necessary  to  a  reasonable  and 
comfortable  support  for  himself,  he 
could  not  give  the  estate  away. 

In  Anderson  v.  Hall  (1882)  80  Ky. 
91,  it  appeared  that  a  testator  gave 
all  his  property  to  his  wife,  "giving 
her  the  right  to  sell  and  reinvest,  as 
she  may  desire,  any  part  of  the  same 
for  her  own  separate  use  and  benefit, 
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and  at  her  death,  I  desire  that  any 
portion  of  my  estate  remaining  undis- 
posed of  shall  go  to  my  three  daugh- 
ters," naming  them.  The  court  held 
that  while  the  testator's  intention  was 
that  his  wife's  right  to  use  and  dis- 
pose of  the  estate  for  her  comfortable 
support  might  not  be  limited  to  the 
income,  but  was  to  give  her  the  addi- 
tional power  to  sell  and  use  so  much 
of  the  principal  as  might  be  neces- 
sary to  maintain  her,  the  words  fol- 
lowing directly  after  the  power  to  sell 
and  reinvest,  viz.,  "the  estate  remain- 
ing undisposed  of  shall  go  to  my  three 
daughters,"  showed  an  intention  not 
to  give  her  unlimited  dominion  over 
the  estate.  The  court  held,  therefore, 
that  she  had  no  power  to  give  it  to 
another. 

In  Spaan  v.  Anderson  (1901)  116 
Iowa.  121, 88  N.  W.  200,  the  will  under 
consideration  gave  the  testator's  wife 
all  his  property  during  her  life,  with 
power  to  sell. and  convey  any  of  it  as 
she  might  think  best,  and  then  gave 
"all  the  property  remaining  at  her 
death"  to  his  four  sons  in  equal 
shares.  The  court  held  that  the  widow 
took  a  life  estate  with  the  additional 
power  of  disposal  of  the  entire  es- 
tate, and  then  said:  "The  situation  of 
the  parties  was  this :  The  widow  had 
the  right  to  dispose  of  the  estate  so 
as  to  partially  or  completely  extin- 
guish the  contingent  remainder  given 
to  the  sons  by  the  will.  She,  no  doubt, 
could  have  converted  a  part  of  all  of 
the  property  into  money,  and  made  a 
gift  of  the  proceeds  to  one  of  the  sons, 
and  the  others  could  probably  not 
^ave  held  him  accountable  therefor. 
On  the  other  hand,  so  far  as  she  con- 
verted the  property  of  the  testator 
in  which  she  had  a  life  estate,  with 
power  of  disposal,  into  funds  or  into 
other  property  which  remained  undis- 
posed of  by  her  at  the  time  of  her 
death,  no  doubt  such  proceeds  or  prop- 
erty received  in  exchange  would  still 
have  passed  to  the  sons  under  the  con- 
tingent provision  in  their  behalf. 
What  the  widow  did  was  to  convert 
some  of  the  property  into  money, 
which  she  i»aid  to  Joseph,  and  to  di- 
rectly transfer  to  him  a  promissory 
note  of  a  third  party  belonging  to  tes- 


tator's estate  at  the  time  of  his  death ; 
and  this  she  did,  according  to  the 
testimony,  not  by  way  of  gift,  but  with 
the  express  provision  that  it  should 
be  treated  as  an  advancement  out  of 
his  interest  in  the  estate  which  should 
be  left  undisposed  of  at  her  death. 
In  other  words,  she  waived  her  life 
estate  and  her  power  of  disposal  with 
reference  to  so  much  of  the  estate  as 
was  given  to  Joseph,  and  required 
that  he  should  accept  it  as  a  portion 
of  the  share  in  the  estate  which  he 
would  become  entitled  to  enjoy  after 
her  death.  Such  a  disposition,  made 
by  agreement  with  all  the  heirs,  would 
unquestionably  have  been  a  valid  par- 
tition beforehand,  which  would  be 
binding;  and,  although  it  does  not  ap- 
pear that  there  was  any  express  con- 
sent on  the  part  of  the  other  heirs  to 
this  form  of  distribution,  yet,  when 
the  other  heirs  ratified  and  acquiesced 
therein,  we  can  see  no  good  reason 
for  denying  to  the  arrangement  be- 
tween the  widow  and  Joseph  the  effect 
which  it  was,  as  between  them,  in- 
tended to  have." 

In  Wortman  v.  Robinson  (1887)  44 
Hun  (N.  Y.)  357,  it  appeared  that  a 
testator  gave  his  wife  all  his  estate, 
"or  so  much  thereof  as  she  may  use 
during  her  life,"  and  to  other  persons, 
the  rest,  residue,  and  remainder  of  his 
estate  which  should  remain  unused  at 
the  death  of  his  wife.  It  was  held 
that  it  was  the  intention  of  the  tes- 
tator to  give  his  wife  so  much  of  his 
estate  as  she  desired  to  use,  and  to 
give  the  unused  portion  to  the  remain- 
dermen named.  Hence,  it  was  held 
that  it  was  beyond  the  power  of  the 
wife  to  assign  to  others  the  undis- 
posed portion  of  a  fund  on  deposit  in 
the  savings  bank  in  the  names  of  the 
testator  and  the  wife,  but  of  which 
the  testator  was  the  sole  owner. 

The  rule  that  a  life  tenant  cannot 
make  a  gift  of  the  principal  is  neces- 
sarily applicable  to  such  personal 
property  as  money.  Given  a  life  in- 
terest therein,  with  the  power  to  use 
the  principal  for  certain  purposes  as 
for  his  support  and  maintenance,  the 
life  tenant  may  not  use  it  for  any 
other  purpose  and  may  not  give  it 
away.    Re  Mayhew  (1906)  4  CaL  App. 
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162,  87  Pac.  41T.  In  this  case,  it  ap- 
peared that  a  will  was  construed  by 
the  superior  court  having  jurisdiction 
of  the  estate  as  giving  the  testatrix's 
husband  only  the  use  of  a  sum  of 
mdney  bequeathed  to  him  in  her  will, 
with  the  right  to  the  custody  of  the 
principal,  for  his  life,  and  on  his  death 
distributed  the  sum  to  certain  named 
heirs.  On  appeal,  the  appellate  court, 
'Concluding  that  the  will  contemplated 
that  the  legatee  might  use  the  prin- 
cipal sum  according  to  his  discretion, 
for  his  "comfort  or  pleasure,"  even  to 
the  extent  of  using  it  all,  modified  the ' 
decree  by  inserting  the  words,  "the 
unused  portion  of,"  making  the  de- 
cree read,  "for  his  use,  during  his 
natural  life,  and  on  his  death  the  un- 
used portion  of  said  sum"  to  the  per- 
sons named.  In  a  later  appeal  in  the 
«ame  case  (Hardy  v.  Mayhew  (1910) 
158  Cal.  95,  189  Am.  St.  Rep.  73,  110 
Pac.  113),  it  was  held  that  the  "use" 
authorized  was  only  such  personal  use 
as  the  testatrix's  husband  might  de- 
sire to  make  of  the  money  for  himself, 
and  that  it  did  not  include  a  disposi- 
tion of  practically  the  whole  thereof, 
either  by  will  or  by  gift  during  his 
life,  and  especially  gifts  made  for  the 
very  purpose  of  excluding  one  of  the 
remaindermen  from  participating  in 
what  otherwise  would  have  been  "un- 
used" by  him  at  the  tim'e  of  his  death. 
The  court  said:  "The  decree  of  par- 
tial distribution  in  Mrs.  Mayhew's  es- 
tate as  modified  by  the  district  court 
of  appeal  is,  of  course,  a  conclusive 
adjudication  as  to  the  construction  to 
be  given  to  Mrs.  Mayhew's  will  in  this 
regard,  and  the  rights  of  the  respec- 
tive parties  must  be  measured  solely 
by  that  decree.  Though  entirely  im- 
material, in  view  of  the  conclusive- 
ness of  this  decree,  it  may  be  said  in 
passing  that  we  are  satisfied  that  the 
decree  as  modified  was  certainly  as 
favorable  to  Judge  Mayhew  as  the  will 
warranted.  The  decree  distributed 
the  property  to  him  'for  his  use,  dur- 
ing his  natural  life,  and  on  his  death 
the  unused  portion  of  said  sum  to* 
the  three  children  and  the  grandchild 
in  equal  shares.  Herein  was  clearly 
a  distribution  to  Judge  Mayhew  of  a 
life  estate  simply, — an  estate  limited 


by  express  terms  to  his  natural  life, 
with  the  power  of  disposing  of  the 
principal,  even  to  the  extent  of  en- 
tirely consuming  it,  in  such  ways  as 
might  be  consistent  with  his  'use' 
thereof,  and  a  distribution  of  the  re- 
mainder to  plaintiff  and  the  three 
children  in  equal  shares.  This  power 
of  disposition  and  consumption  in  the 
life  tenant  is  to  be  implied  solely  from 
the  words  'unused  portion  of,'  insert- 
ed in  the  decree  by  the  district  court 
of  appeal;  for  without  this  addition 
the  word  'use'  in  the  decree,  applied 
as  it  was  to  the  money  distributed, 
would  mean  a  use  without  impairment 
of  the  principal.  The  added  words, 
however,  necessarily  give  to  the  word 
'use'  a  different  meaning,  and  make  it 
include  not  only  a  mere  appropria- 
tion of  the  profits  or  interest,  but  al- 
so an  impairment  or  consumption  by 
the  distributee  of  a  part  or  even  all 
of  the  principal,  to  the  extent  that  he 
might  deem  proper  in  his  use  of  the 
same.  But  it  appears  very  clear  to 
us,  and  our  conclusion  is  fully  sup- 
ported by  the  language  of  the  opin- 
ion of  the  district  court  of  appeal, 
which  we  have  the  right  to  consider 
in  determining  the  sense  in  which  the 
word  was  used  by  that  court,  that  the 
'use'  authorized  was  only  such  per- 
sonal use  as  the  distributee  might 
desire  to  make  of  the  money  for  him- 
self, and  that  it  did  not  include  a  dis- 
position of  practically  the  whole 
thereof,  either  by  will  or  by  gift  dur- 
ing his  life ;  especially  a  gift  made  for 
the  very  purpose  of  excluding  one  of 
the  remaindermen  from  participating 
in  what  otherwise  would  have  been 
'unused'  by  him  at  the  time  of  his 
death.  If  the  district  court  of  appeal 
had  concluded  that  such  was  the  effect 
of  the  provisions  of  the  will  in  this 
regard,  it  would  necessarily  have 
modified  the  decree  of  the  superior 
court  in  accord  with  the  contention 
of  the  petitioner,  making  it  one  where- 
by the  $40,000  was  distributed  to  him 
absolutely,  and  not  merely  for  his 
life.:' 

8.  DevtM. 
Where  a  will  gives  a  life  estate  for 
the  use  and  benefit  of  the  life  tenant, 
with  a  power  of  sale  or  disposition. 
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and  an  express  remainder  over  of 
"what  remains,"  or  some  equivalent 
phrase,  while  the  life  tenant  is  en- 
titled thereunder  to  the  possession 
and  control  of  the  property  during  his 
life,  with  power  to  dispose  of  the 
whole  or  any  part  of  the  principal  as 
his  necessities  may  require  or  his 
judgment  dictate,  he  cannot  dispose 
of  the  property  by  will  or  by  a  deed 
operating  as  a  testamentary  disposi- 
tion. 

Thus,  in  Herring  v,  Barrow  (1879) 
L.  R.  13  Ch.  Div.,  (Eng.)  144,  affirmed 
in  (1880)  L.  R.  14  Ch.  Div.  263,  49 
L.  J.  Ch.  N.  S.  622,  43  L.  T.  N.  S.  35, 
28  Week.  Rep.  802,  it  appeared  that  a 
testator  gave  all  his  property  to  his 
wife  for  the  term  of  her  natural  life, 
to  be  disposed  of  as  she  might  think 
proper  for  her  own  use  and  benefit 
according  to  the  nature  and  quality 
thereof,  and  in  the  event  of  her  de- 
cease, "should  there  be  anything  re- 
maining of  the  said  property  or  any 
part  thereof,"  gave  it  to  other  per- 
sons named.  It  was  held  that  the 
widow  took  only  an  estate  for  life, 
with  a  power  of  disposition  only  dur- 
ing her  life;  that  is,  not  extending  to 
a  disposition  by  a  testamentary  in- 
strument. 

In  Doe  ex  dem.  Stevenson  v.  Glover 
(1845)  1  C.  B.  448,  185  Eng.  Reprint, 
615,  it  appeared  that  after  giving  his 
wife  an  estate  for  life  in  his  property, 
a  testator  gave  and  devised  it  to  his 
son  and  his  heirs,  but  provided  that 
in  case  his.  son  "shall  happen  to  de- 
part this  life"  without  leaving  lawful 
issue,  and  "he  my  said  son  shall  not 
have  disposed  and  parted  with  his  in- 
terest of,  in,  and  to  the  aforesaid 
copyhold  estate  and  premises,"  then  it 
was  to  go  to  another.  It  was  held 
that  while  the  son  had  an  absolute 
dominion  over  the  estate,  provided  he 
chose  to  exercise  it  during  his  life- 
time, and  might  have  disposed  of  it 
during  that  time  if  his  wants  had 
made  it  necessary  for  him  to  part  with 
it,  he  could  not  dispose  of  it  by  will. 

In  Adams  v.  Prather  (1917)  —  CaL 
— ,  167  Pac.  534,  the  will  under  con- 
sideration gave  all  the  property  of  the 
testatrix  to  her  husband,  with  power 
to  sell  any  or  all  of  her  real  estate 


and  personal  property  without  an  or- 
der from  the  court  On  the  death  of 
the  husband,  it  bequeathed  one  half 
of  the  unexpended  portion  of  the  es- 
tate to  a  niece,  and  the  other  half  to 
the  surviving  daughters  of  a  brother. 
It  was  held  that  the  intention  of  the 
testatrix  was  to  limit  the  estate  given 
her  husband  to  such  part  thereof  only 
as  he  might  in  his  lifetime  expend, 
consume,  or  make  use  of,  without  in 
any  manner  restricting  him  in  the 
control  and  disposition  thereof  for 
such  uses.  Subject  to  this  control 
and  disposal  for  his  use  and  consump- 
tion to  its  complete  exhaustion,  the 
court  held,  it  was  the  estate  of  the 
testatrix,  and,  after  such  carving 
therefrom  as  the  husband  might  make 
for  his  use  and  consumption,  the  por- 
tion, if  any,  remaining  at  his  death, 
and  designated  by  her  as  "the  unex- 
pended portion  of  my  estate,"  she 
made  the  subject  of  testamentary  dis- 
position. Hence,  he  could  not,  as  of 
right  in  his  lifetime,  make  it  the  sub- 
ject of  testamentary  disposition  at  his 
death. 

In  Johnson  v.  Johnson  (1894)  61 
Ohio  St.  446,  38  N.  E.  61,  it  appeared 
that,  after  providing  for  the  payment 
of  his  debts,  a  testator's  will  devised 
to  his  wife  all  of  the  remainder  of 
his  property  with  full  power  to  bar- 
gain, sell,  convey,  exchange,  or  dis- 
pose of  it  as  she  might  think  proper. 
But  if,  at  the  time  of  her  decease,  any 
of  the  property  should  remain  un- 
consumed,  it  was  his  will  that  it 
should  be  equally  divided  between  his 
brothers  and  sisters  and  their  chil- 
dren. It  was  held  that  the  property 
was  given  to  the  widow,  by  her  to  be 
used  and  consumed,  with  power  to 
bargain,  sell,  convey,  exchange,  or  dis- 
pose of  it  as  she  might  think  proper. 
But  the  court  held  that  the  devise 
over  to  his  brothers  and  sisters  and 
their  children  was  of  itself  enough  to 
show  that  the  testator  intended  that 
his  widow  should  use  and  consume  the 
property  only  during  her  lifetime,  and 
that  he  did  not  intend  to  empower  her 
to  dispose  of  the  fee  by  will  at  her 
death. 

In  Rapp  V.  Matthias  (1871)  35  Ind. 
332,  it  appeared  that  a  testator  de- 


Digitized  by  VjOOQIC 


ANNO.— LIFE  TENANT— POWER  TO  ENJOY  PRINCIPAL.       1321 


vised  all  his  real  and  personal  estate 
to  his  wife  for  her  use  and  benefit 
during  her.  natural  life,  and  after  her 
death,  "said  property,  both  real  and 
personal,  that  may  remain  uncon- 
sumed,"  was  to  be  distributed  as  pro- 
vided in  the  will.  A  later  clause  di- 
rected that  the  wife  should  have  the 
right  to  sell  and  dispose  of  both  the 
real  and  personal  property,  if  she 
wished.  It  was  held  that  it  was  the 
evident  intention  of  the  husband  to 
secure  his  widow  a  competency,  and 
that,  if  it  was  necessary  thereto  that 
she  should  sell  the  land,  she  might  do 
so,  but  the  part  of  the  estate  left  un- 
consumed  at  her  death,  she  could  not 
devise. 

In  Brookover  v.  Branyan  (1916) 
185  Ind.  1,  112  N.  E.  769,  it  appeared 
that  a  testator  bequeathed  all  his 
property,  both  real  and  personal,  to 
his  wife, .  "giving  her  the  power  to 
sell  and  convey  any  and  all  of  my 
real  estate  for  her  use,"  and  provid- 
ed that  if  any  of  the  property  should 
be  left  at  his  wife's  death,  it  was  to 
go  to  his  daughter.  It  was  held  that 
the  devise  to  the  wife  was  that  of  a 
life  estate,  with  a  power  of  disposi- 
tion limited  solely  to  sales  for  "her 
use,"  and  that  it  did  not  authorize  a 
devise  thereof  by  will. 

in  John  V.  Bradbury  (1884)  97  Ind. 
268,  it  appeared  that  a  testator's  will 
devised  his  real  and  personal  prop- 
erty to  his  widow,  "to  hold  and  pos- 
sess, sell,  use  and  dispose  of  as  she 
may  see  fit,  for  her  own  comfort  and 
convenience,"  and  empowered  her  "to 
sell  what  realty  I  may  be  in  posses- 
sion of  at  my  death,  and  convey  the 
same  by  deed  in  fee  simple,  if  her 
necessities  or  comfort  require  it." 
"The  residue  of  my  property  or 
moneys,  if  any  should  be  left  after  her 
death  and  full  payment  of  her  funer- 
al expenses,  to  be  equally  divided  be- 
tween my  two  children."  It  was  held 
that  the  will  gave  the  widow  only  a 
life  estate,  with  power  to  dispose  of 
the  property  absolutely,  for  h^  own 
comfort  and  convenience,  leaving  such 
portion  as  might  be  undisposed  of  at 
her  death,  and  after  payment  of  her 
funeral  expenses,  to  his  children. 
Hence,  she  could  not  devise  the  prop- 


erty undisposed  of  at  her  death  to  her 
heirs  and  devisees,  to  the  exclusion  of 
the  testator's  children. 

In  Ford  v.  "Rcknor  (1897)  169  Mass. 
276,  47  N.  E.  877,  the  material  part 
of  the  will  tinder  consideration  gave 
the  residue  of  the  testator's  estate  to 
his  wife,  "to  hold  to  her  during  her 
lifetime,  with  full  power  to  use  and 
dispose  of  the  same  as  she  shall  deem 
right  and  proper,"  and  provided  that 
after  his  wife's  decease,  all  the  re- 
mainder of  his  estate  should  go  to  his 
son.  It  was  held  that  the  dominant 
purpose  of  the  will  was  to  give  the 
wife  a  life  estate,  with  a  remainder  to 
the  son,  and  that  the  power  of  dispos- 
al was  merely  incidental  to  the  life 
estate,  to  make  it  fully  effectual,  and 
so  that,  if  she  deemed  best,  her  use 
of  it  during  her  life  might  exhaust  the 
full  value  of  the  property.'  The  court 
held,  however,  that  the  power  was  one 
only  to  be  exercised  during  the  active 
enjojrment  of  the  life  estate,  and  in 
aid  of  that  enjojmient,  and  hence  that 
the  wife  had  no  power  to  dispose  by 
will  of  part  of  the  property. 

In  Robeson  v.  Shotwell  (1897)  55  N. 
J.  Eq.  318,  86  Atl.  780,  affirmed  in 
(1896)  55  N.  J.  Eq.  824,  41  Atl.  1115, 
it  appeared  that  a  testator  gave  all 
his  property  to  his  wife,  "for  her  sole 
use,  benefit  and  enjoyment  during  her 
life,  with  full  power  to  sell  and  dis- 
pose of  any  of  the  said  property,  both 
real  and  personal,  and  to  use  the  pro- 
ceeds thereof  in  such  manner  as  she 
may  desire."  After  the  death  of  his 
wife,  he  directed  his  executors  to  di- 
vide "such  property  as  may  then  re- 
main" among  the  legatees  named.  By 
a  codicil  to  the  will,  the  testator  gave 
his  wife,  for  her  sole  use  and  benefit, 
with  full  power  to  dispose  of  the  same 
by  will  or  otherwise,  the  sum  of  $10,- 
500.  It  was  held  that  the  wife  took  a 
life  estate  only,  with  a  power  of  dis- 
posal and  appointment,  which  she  had 
the  right  to  exercise  if  she  chose,  by 
act  taking  effect  during  her  life  for 
her  own  benefit,  and  with  power  to 
use  the  proceeds  thereof  at  her  pleas- 
ure. In  holding  that  she  could  not 
dispose  of  the  property  by  will,  the 
court  said :  "By  the  testator's  gift  over 
of  what  'may  then  remain*  after  the 
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death  of  his  wife,  he  indicates  clearly 
that  his  will,  and  not  that  of  his  wife, 
is  to  direct  the  disposition  of  the 
property  whieh  she  has  not  during  her 
life  disposed  of  under  the  power,  and 
that  her  power  is  not  to-  extend  to  a 
disposition  by  will.  .  .  .  The  ex- 
press extension  of  the  power  over  the 
$10,500  made  by  the  codicil  to  a  dis- 
position by  will  or  otherwise  indicates 
also  the  opinion  of  the  testator  at  that 
time  that  power  to  dispose  of  the  es- 
tate by  will  had  not  been  given  by  the 
original  will,  and,  if  the  will  and  codi- 
cil are  now  to  be  read  as  parts  of  one 
paper  or  will,  speaking  from  the  date 
of  the  codicil,  then  the  intention  gath- 
ered from  this  one  will  must  be  that 
the  power  did  not  extend  to  a  dispo- 
sition by  will,  except  as  to  the  $10,- 
500.  Upon  this  branch  of  the  case  I 
conclude,  therefore,  that  Mrs.  Shot- 
well  had  not  an  absolute  title  to  the 
personal  property,  but  only  a  life  es- 
tate with  a  power  of  sale  and  dis- 
posal which  she  had  the  right  to  ezer^ 
cise  for  her  own  benefit." 

In  Wooster  v.  Cooper  (1895)  53  N. 
'  J.  Eq.  682,  83  Atl.  1050,  it  appeared 
that  a  testator's  will  directed  that  all 
his  estate  should,  during  the  life  of 
his  wife,  "should  she  survive  me,  pass 
into  her  hands,  and  be  subject  to  her 
sole  management  and  control,  to  keep 
and  use  or  sell  and  dispose  of  the 
same  as  she  shall  see  fit,  and  my 
executors  hereinafter  named  shall 
not,  during  said  time,  be  responsible 
therefor.  From  and  after  the  death 
of  my  wife,  should  she  survive  me, 
otherwise  from  and  after  my  death, 
f.U  my  estate,  real,  personal  and  mixed, 
which  shall  then  remain,  I  order  and 
direct  my  executors  hereinafter 
named,  or  the  survivor  of  them,  to 
dispose  of,  as  soon  as  conveniently 
may  be  thereafter,  as  follows."  It 
was  held  that  the  wife  took  a  life  es- 
tate with  a  power  of  disposal,  which, 
however,  she  could  not  exercise  by 
will. 

In  Evans  v.  Folks  (1896)  135  Mo. 
897,  37  S.  W.  126,  wherein  it  appeared 
that  a  testator's  will  gave  his  wife  "all 
of  his  whole  estate,  consisting  of  both 
real  and  personal,  absolutely,  and  to 
the  use  of  her  own  interest  and  benefit 


during  her  natural  life,"  and  directed 
that  if,  at  the  death  of  his  wife,  "there 
should  be  any  of  either  of  l^he  person- 
al or  real  estate  hereinbefore  men- 
tioned," it  should  be  divided  among 
his  blood  relations  in  a  specified  man- 
ner, it  was  held  that  the  widow  was 
given  a  life  estate  with  a  power  of 
disposal,  which  she  could  not  execute 
by  will. 

In  the  case  of  Keown's  Estate 
(1913)  238  Pa.  348,  86  Atl.  270,  under 
a  will  giving  all  the  testator's  prop- 
erty to  his  wife,  "she  to  have  and 
hold  the  same  with  power  to  sell, 
transfer  and  make  title  to  the  same 
or  any  part  thereof  as  fully  and  legal- 
ly as  I  myself  could  hcve  done,"  and 
providing  at  her  death  for  the  dispo- 
sition of  the  property  remaining  of 
the  testator's  estate,  it  was  held  that, 
during  her  life  estate)  the  widow 
might  consume  part  or  the  whole  of 
the  property;  she  might  sell  and  trans- 
fer the  "title,"  for  the  purpose  of 
maintenance,  but  for  no  other;  but 
power  of  disposition  of  "the  property 
remaining,"  if  any,  was  denied  her. 

In  Selig  V.  Trost  (1915)  110  MisB. 
584,  70  So.  699,  it  appeared  that  a 
testator  willed  all  his  property  to  his 
wife,  "to  use,  enjoy  and  control  the 
same  and  the  proceeds  thereof,  with 
the  full  power  to  sell,  mortgage  and 
dispose  of  the  same  and  to  make  good 
and  perfect  title  thereto,"  and  after 
her  death  what  remained  of  his  prop- 
erty was  to  be  divided  equally  among 
his  children.  "In  no  wise,  however,  to 
be  construed  to  limit  the  power  of  my 
said  wife  over  the  said  property  or  to 
prevent  my  said  wife  from  selling  or 
disposing  of  the  same,  or  mortgaging 
the  same  or  from  using  and  enjoying 
the  same  or  the  proceeds  thereof."  It 
was  held  that  while  the  wife  had  the 
use  and  enjojrment  of  the  property 
during  her  lifetime,  with  full  power 
to  sell  or  mortgage  it,  she  had  no 
power  to  dispose  of  it  by  will. 

In  the  case  of  Re  Davey  (1910)  17 
Ont.  Week.  Rep.  1034,  the  clause  of 
the  win  in  question  was  as  follows: 
"I  give,  devise  and  bequeath  all  my 
property  of  every  nature  and  kind  to 
my  wife  for  her  use  and  benefit  so 
long  as  she  lives,  with  full  power  to 
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nae  and  enjoy  the  same  and  such  cor- 
pus of  the  estate  as  she  may  require 
or  desire  to  use  for  her  own  benefit 
during  her  life,  and  should  any  part 
of  my  estate  remain  unused  at  her 
death  then  such  part  so  remaining  is 
to  be  divided  equally  among  my  broth- 
ers and  sisters,  and  my  wife  is  not  to 
be  required  to  account  for  my  estate 
or  any  part  thereof."  The  court  held 
that  it  was  the  intention  of  the  tes- 
tator that  his  wife  should  have  a  free 
hand  to  use  and  enjoy  during  her  life 
as  much  of  his  estate  as  she  might, 
not  merely  from  necessity  require,  but 
what  she  might  desire  to  use  for  her 
own  benefit,  and  that  she  should  not 
be  restricted  to  the  income  only,  but 
might  resort  to  the  corpus  without 
being  called  on  to  account  during  her 
lifetime  for  his  estate  or  any  part  of 
it  which  she  might  expend  for  her 
personal  use  and  benefit.  But  the 
court  held  that  the  testator  had  not 
intended  that  she  should  have  the 
right  by  will  to  dispose  of  any  part 
that  might  remain  unused  at  her 
death. 

In  Mooy  v.  Qallagher  (1914)  36  R. 
L  405,  90  Atl.  663,  L.R.A.1916C,  1040, 
Ann.  Gas.  1916D,  395,  it  appeared  that 
a  testatrix  devised  her  residuary  es- 
tate to  her  husband  "for  his  sole  use 
and  benefit  during  the  term  of  his 
natural  life,  and  upon  the  death  of 
my  said  husband,  John  Donnelly,  I 
direct  that  that  which  there  is  re- 
maining in  possession  of  said  John 
Donnelly  be  divided  as  follows."  A 
later  clause  stated  that  while  having 
left  her  estate  to  her  husband  during 
his  lifetime,  it  was  the  testatrix's  will 
that  he  be  not  restricted  in  any  man- 
*  ner  from  using  or  disposing  of  all  or 
any  part  of  her  personal  property  or 
real  estate  (with  the  exception  of  a 
certain  piece  of  realty).  It  was  held 
that  while  the  husband  took  an  estate 
for  life  in  all  the  testatrix's  property 
"for  his  sole  use  and  benefit,"  with 
the  power  to  use  or  dispose  of  all  or 
any  part  thereof  during  his  lifetime, 
and  therefore,  if  he  had  need,  to  ex- 
haust the  same  during  his  lifetime, 
the  power  of  disposition  given  him 
could  only  be  exercised  by  conveyance 


daring  his  lifetime,  and  not  l^  dispo- 
sition by  will. 

In  Kirkpatrick  v.  Eirkpatrick  (1902) 
197  IlL  144,  64  N.  £.  267.  under  a  will 
giving  a  testator's  property  to  his  wife 
daring  her  life,  with  power  to  man- 
age, rent,  or  sell,  as  she  might  direct, 
and  providing  that  after  her  death,  if 
not  already  disposed  of,  it  should  go 
to  his  heirs,  it  was  held  that  the  pow- 
er of  the  life  tenant  was  limited  to  a 
disposition  of  the  property  by  a  sale 
thereof,  and  hence  that  she  could  not 
devise  the  property. 

In  the  case  of  Re  Cager  (1888)  111 
N.  Y.  348,  18  N.  E.  866,  "afflrming 
(1887)  46  Hun,  667,  under  a  will  giv- 
ing all  the  testatoi^s  property  to  his 
wife,  to  be  used  and  enjoyed,  and  at 
her  disposal  during  the  term  of  her. 
natural  life,  with  one  third  of  the 
property  "that  may  remain"  at  the 
decease-  of  his  wife  to  an  adopted 
daughter  and  the  "remaining"  two 
thirds  to  the  heirs  of  the  adopted 
daughter,  it  was  held  that  the  widow 
took  a  life  estate  with  a  limited  power 
of  disposition  of  the  corpus  of  the 
estate  for  her  use  and  enjoyment  dur- 
ing her  life,  but  had  no  power  of  dis- 
posing of  it  by  will.  ; 

In  Flanagan  v.  Flanagan  (1880)  8 
Abb.  N.  C.  (N.  Y.)  418,  it  appeared 
that  a  testator  bequeathed  to  his 
widow  one  third  of  all  the  rest  and 
remainder  of  his  estate,  in  lieu  of 
dower,  to  be  hers  absolutely;  and  the 
use  of  all  the  remainder  during  life; 
and  "the  portion  left  of  said  remain- 
der" to  be  distributed  to  the  poor  of  a 
named  church.  It  was  held  that  the 
words  quoted  necessarily  implied  a 
right  in  the  donor  of  the  use  to  make 
disposition  of  the  fund ;  and  that,  too, 
in  part  and  in  whole,  at  her  pleasure 
as  to  object,  purpose,  and  mode,  save 
by  will.  It  was  held  that  the  testa- 
tor did  not  intend  that  the  widow 
should  make  disposition  by  will,  as  he 
gave  directions  himself  as  to  the  dis- 
tribution of  "the  portion  left"  on  her 
decease,  but  it  was  plainly  intended, 
and  the  intention  expressed,  that  the 
widow  should  have  the  power  to  dis- 
pose of  the  fund  at  will  during  her 
life,  and  that  she  might  diminish  it, 
even  to  a  possible  exhaustion  of  it.    I 
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In  Greyston  v.  Clark  (1886)  41 
Hun  (N.  Y.)  125,  the  will  under  con- 
sideration gave  all  the  testator's  prop- 
erty to  his  wife,  absolutely,  to  have 
and  to  hold  the  same  for  her  own  use 
and  benefit  forever,  and  with  full  pow- 
er and  authority  to  sell  or  mortgage 
as  she  thought  proper;  on  her  death 
whatever  property  she  might  die 
seised  of  that  belonged  to  the  testa- 
tor, and  remained  in  her  by  virtue  of 
his  will,  to  be  divided  among  certain 
relatives  named  in  the  will.  It  was 
held  that  the  widow  had  an  unlimited 
power  to  dispose  of  the  property  dur- 
ing her  lifetime,  which  was  not  re- 
stricted to  her  maintenance  and  'sup- 
port only,  but  that  she  could  not  dis- 
pose of  it  by  will. 

.  In  Minges  v.  Mathewson  (1901)  66 
App.  Div.  379,  72  N.  Y.  Supp.  612,  it 
appeared  that  a  testator's  will  gave 
his  daughter  an  undivided  one-fourth 
part  of  all  his  property,  "the  rents  and 
profits,  use,  interest  and  income  there- 
of; and  on  her  death  whatever  may 
remain  of  said  property,  principal, 
interest,  or  income,  unexpended  by" 
her,  to  her  children.  He  further 
stated  that  it  was  his  will  that  she 
should  "use,  dispose  of,  or  expend  so 
much  of  the  said  property  and  estate, 
real  or  personal,  use,  income  and  in- 
terest, as  she  may  choose,  during  her 
life."  It  was  held  that  the  daughter 
took  a  life  estate,  with  the  privilege 
of  disposing  during  life  of  the  prin- 
cipal as  well  as  the  income,  but  not  by 
will. 

In  Terry  v.  St.  Stephen's  Protestant 
Episcopal  Church  (1903)  79  App.  Div, 
627.  81  N.  Y.  Supp.  119,  it  appeared 
that  a  testator  gave  the  residue  of 
his  property  to  his  wife  for  life,  "with 
the  right  to  use  and  dispose  of  so 
much  of  the  principal  of  said  residu- 
ary estate  during  her  lifetime  as  she 
shall  see  fit."  On  her  death,  he  gave 
"all  that  shall  then  remain  of  my  said 
residuary"  to  certain  named  legatees. 
The  court  held  that  the  power  of  dis- 
position given  the  widow  was  limited 
to  what  was  in  her  judgment  reason- 
ably necessary  for  her  use  and  en- 
joyment during  her  life,  and  that  she 
had  no  power  to  make  what  were  in 
effect  testamentary  provisions;   viz.. 


assignments  of  the  residuary  estate 
under  agreements  whereby  the  as- 
signee paid  her  the  income  during  her 
life,  and  on  her  death  he  was  to  as- 
sign the  estate  to  another. 

Where,  however,  a  life  tenant  is 
given  a  power  of  disposition  by  will, 
he  may,  of  course,  dispose  of  the  prop- 
erty by  that  method. 

In  Dallinger  v.  Merrill  (1916)  224 
Mass.  634,  113  N.  E.  279,  wherein  it 
appeared  that  a  testator's  will  pro- 
vided that  if  at  any  time  after  a  year 
from  his  decease  no  child  of  his  should 
be  surviving,  his  wife  should  use  all 
the  residue  of  his  estate  for  her  sole 
and  separate  use  and  benefit  in  all  re- 
spects as  she  should  think  best  (both 
principal  and  interest) ,  and  might  dis- 
pose of  it  by  will,  but  if  she  died  after 
the  death  of  all  his  children  and  with- 
out having  disposed  of  his  estate  by 
will  or  otherwise,  the  residue  was  to 
be  divided  among  his  sisters,  it  was 
held  that  the  widow  was  given  full 
power  of  using  up,  i.  e.,  consuming, 
the  property  during  her  life,  and  also 
full  power  of  disposing  of  it  by  wilL 

In  Burbank  v.  Sweeney  (1894)  161 
Mass.  490,  87  N.  E.  669,  it  appeared 
that  a  testator  first  gave  all  his  es- 
tate to  his  wife  for  life,  and  then  gave 
out  of  the  remainder,  legacies  to  two 
of  his  heirs,  and  concluded  with  the 
following  provision:  "The  remainder 
of  my  estate  I  leave  for  my  wife  to 
dispose  of  as  she  may  deem  expedient, 
but  in  the  event  that  she  should  make 
no  disposition  of  the  same  during  her 
lifetime,  I  give  the  remainder  of  my 
estate  not  disposed  of  as  above  to  my 
heirs  at  law."  It  was  held  that  the 
will  gave  the  widow  a  power  of  dis- 
posal by  will,  and  that  her  power  was 
not  limited  to  conveyances  to  take 
effect  during  her  life. 

In  Grew  v.  Dixon  (1891)  129  Ind. 
85,  27  N.  E.  728,  however,  the  material 
portions  of  the  will  there  in  contro- 
versy were  as  follows:  "I  give,  be- 
queath and  devise  to  my  said  wife  all 
of  my  other  property  of  every  kind, 
to  be  held  and  used  by  her  during  her 
natural  life;  the  house  and  lot  where 
I  now  live  to  be  entirely  under  her 
control  so  long  Us  she  shall  live,  to- 
gether with  all  the  furniture  in  the 
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same;  and  the  notes  that  I  may  have, 
to  be  collected  by  her  in  her  individual 
name  as  they  may  fall  due;  the  prin^ 
cipal  of  such  notes  to  be  held  or  in- 
vested by  her  as  she  may  deem  proper, 
with  the  privilege  to  her  to  use  so 
much  thereof  as  she  may  deem  neces- 
sary to  carry  on  her  business  or  to 
furnish  a  comfortable  support.  But 
before  her  death  I  desire  her  to  pro- 
vide by  virill,  or  othjerwise,  for  a  dis- 
tribution of  whatever  of  my  estate 
may  remain  in  her  hands,  among  her 
and  my  children  in  such  manner  as 
she,  in  her  judgment,  shall  deem  best 
and  most  equitable;  such  distribution 
not  to  take  effect  until  after  her 
death."  It  was  held  that  only  posses- 
sion and  control  of  the  real  property 
was  given  to  the  widow,  but  the  per- 
sonal property  was  given  to  her  to  use 
and  to  consume.  Hence  the  court 
held  that  as  she  was  not  empowered 
to  distribute  the  property  generally, 
but  her  authority  was  limited  to 
"whatever  remains  in  her  hands,"  and 
as  she  could  not  convey  the  fee  of 
the  real  property,  but  could  transfer 
the  personal,  the  phrase,  "whatever 
remains  in  her  hands,"  could  only 
mean  personal  property;  and  as  to 
this  a  right  was  vested  in  the  widow 
to  use  such  of  it  as  she  chose,  and  to 
distribute  what  remained  at  her  death 
at  her  pleasure,  subject  only  to  the 
.  limitation  that  it  must  be  distributed 
among  the  members  of  the  class  des- 
ignated by  the  testator. 

9.  Watte. 

Where  a  will  gives  a  life  estate  for 
the  use  and  benefit  of  the  life  tenant, 
with  a  power  of  sale  or  disposition, 
and  an  express  remainder  over  of 
"what  remains,"  or  some  equivalent 
phrase,  while  the  life  tenant  is  en- 
titled thereunder  to  the  possession  and 
control  of  the  property  during  his  life, 
with  power  to  dispose  of  the  whole  or 
any  part  of  the  principal  thereof  as 
his  necessities  may  require  or  his 
judgment  dictate,  he  cannot  waste  or 
extravagantly  and  recklessly  squan- 
der the  estate. 

Thus,  in  Cross  v.  Hendry  (1906)  39 
Ind.  App,  246,  79  N.  E.  531,  under  a 
will  giving  the  testator's  widow  all  his 
real  and  personal  estate  for  life,  to  be 


hers  during  her  lifetime,  and  at  her 
death  what  property  was  left  to  be  aj)- 
plied  toward  building  a  church,  it  was 
held  that  waste  was  not  a  legitimate 
enjoyment  of  the  life  estate,  and  a 
judgment  granting  an  injunction 
against  her  and  those  claiming  in  fee 
under  a  deed  by  her  from  cutting  and 
removing  timber  or  trees  growing  on 
the  real  estate  was  affirmed. 

In  Johnson  v.  Johnson  (1894)  51 
Ohio  St.  446,  38  N.  £.  61,  it  appeared 
that,  after  providing  for  the  payment 
of  his  debts,  a  testator's  will  devised 
to  his  wife  all  of  the  remainder  of 
his  property  with  full  power  to  bar- 
gain, sell,  convey,  exchange,  "or  dis- 
pose of  it  as  she  might  think  proper. 
But  if,  at  the  time  of  her  decease,  any 
of  the  property  should  remain  un- 
consumed,  it  was  his  will  that  it 
should  be  equally  divided  between  his 
brothers  and  sisters  and  their  chil- 
dren. It  was  held  that  the  property 
was  given  to  the  widow,  by  her  to  be 
used  and  consumed,  and  that  while  so 
using  and  consuming  it,  she  was  em- 
powered to  bargain,  sell,  convey,  ex- 
change, or  dispose  of  it  as  she  might 
think  proper,  limited,  however,  in  the 
exercise  of  such  power,  to  the  pur- 
pose of  the  consumption.  While  the 
testator  gave  her  the  right  to  con- 
sume in  good  faith,  and  she  could 
use  and  enjoy  the  estate  to  its  fullest 
extent  for  her  support,  consuming  the 
whole  of  it  if  necessary,  the  court  held 
that  she  could  not  recklessly  squan- 
der or  give  away  the  estate. 

In  McClelland  v.  McClelland  (1909) 
132  Ky.  284,  116  S.  W.  780,  the  court 
construed  a  will  which  was  in  part  as 
follows:  "I  bequeath,  all  the  residue 
of  my  estate  both  real  and  personal, 
or  of  any  other  description,  to  my  wife, 
Sallie,  forever;  but  charge  this  resi- 
due which  I  give  my  wife  with  the 
following  bequests:  .  .  .  Third. 
That  at  my  wife's  death  her  executors 
or  administrators "  shall  turn  over  to 
my  brother,  Wallace  McClelland,  and 
my  sister,  Mrs.  Lucy  Shishmanian, 
or  their  children  if  either  of  both  are 
dead  (excepting  Frances  McClelland, 
my  niece)  one  fourth  of  whatever  re- 
mains of  the  residue  of  the  estate  that 
T  had  bequeathed  to  my  wife,  Sallie, 
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forever.  Fourth.  That  at  my  wife's 
death  her  executors  or  administrators 
shall  turn  over  one  half  of  whatever 
remains  of  the  residue  of  my  wife, 
Sallie,  forever,  to  my  niece,  Frances 
McClelland,  for  her  sole  and  separate 
use.  Fifth.  The  remaining  one  fourth 
of  residue  I  left  my  wife,  she  may  dis- 
pose of  by  will  or  if  she  makes  no 
will  to  follow  the  law  of  descent." 
The  court  held  that  the  testator  be- 
queathed to  his  wife  only  a  life  estate 
in  three  fourths  of  his  property,  and 
the  fee  in  one  fourth  thereof,  with 
full  power  to  sell  and  dispose  of  so 
much  of  it,  or  the  whole  of  the  prop- 
erty, should  it  become  necessary  for 
her  support  in  comfort  during  her 
life.  But  the  court  held  that  while 
the  testator  did  not  desire  to  confine 
his  wife  to  the  income  from  his  es- 
tate, if  it  should  become  insufficient 
to  support  her  in  comfort,  but  intend- 
ed that  she  should  have  so  much  of 
the  principal  as  might  become  neces- 
sary for  her  comfortable  maintenance, 
he  did  not  intend  that  she  should 
waste  it. 

In  the  reported  case  (Presbyterian 
Church  v.  Mize,  ante,  1237),  it  ap- 
pears that  the  will  under  construction 
gave  the  husband  of  the  testatrix  all 
the  residue  of  her  property  "to  have 
and  to  enjoy  same  during  his  natural 
life,  and  at  his  death  should  there  be 
anything  left,  it  is  my  wish  that  it  shall 
go  to"  a  designated  church.  It  is 
held  that  while  the  husband  has  a 
right  to  the  entire  income  from  the 
property,  and  may  by  necessary  im- 
plication encroach  on  and  dispose  of 
the  principal,  if  such  encroachment 
is  necessary  to  a  reasonable  and  com- 
fortable support  for  himself,  he  can- 
not waste  the  estate. 

In  Anderson  v.  Hall  (1882)  80  Ry. 
91,  it  appeared  that  a  testator  gave  all 
his  property  to  his  wife,  "giving  her 
the  right  to  sell  and  reinvest,  as  she 
may  desire,  any  part  of  the  same  for 
her  own  separate  use  and  benefit,  and 
at  her  death,  I  desire  that  any  por- 
tion of  my  estate  remaining  undis- 
posed of  shall  go  to  my  three  daugh- 
ters," naming  them.  The  court  held 
that  while  the  testator's  intention  was 
that  his  wife's  right  to  use  and  dis- 


pose of  the  estate  for  her  comfortable 
support  might  not  be  limited  to  the 
income,  but  was  to  give  her  the  addi- 
tional power  to  sell  and  use  so  much 
of  the  principal  as  might  be  neces- 
sary to  maintain  her,  the  words  fol- 
lowing directly  after  the  power  to 
sell  and  reinvest,  viz.,  "the  estate  re- 
maining undisposed  of  shall  go  to  my 
three  daughters,"  showed  an  inten- 
tion not  to  give  her  unlimited  dcmin- 
ion  over  the  estate.  The  court  held 
that  she  had  no  power  to  waste  it  in 
extravagance  for  the  purpose  of  de- 
priving the  children  of  their  inter- 
est in  it. 

In  Offutt  V.  Beall  (1906)  SO  Ky.  L 
Rep.  247,  97  S.  W.  1113,  the  will  un- 
der construction  gave  the  testator's 
wife  all  the  rents  and  proceeds  of  all 
his  property  during  her  life,  after 
the  payment  of  his  debts,  and  pro- 
vided that  at  her  death  three  nieces 
were  to  have  equal  shares  of  what 
might  be  left.  The  testator  requested 
that  the  real  estate  be  managed  or 
sold  to  the  best  interest  of  his  wife, 
and  if  best  to  rent  all  the  property 
and  pay  the  interest  on  the  mortgage 
debt,  that  the  balance,  if  any,  be  paid 
to  his  wife.  The  court  held  ttuX  it 
was  manifest  that  the  testatrix  de- 
sired his  wife  to  use  the  property  for 
the  purpose  of  supplying  her  wants 
and  comforts  for  the  remaining  years 
of  her  life,  keeping  it  intact,  if  pos- 
sible, but  authoWzing  its  sale  if  neces- 
sary to  carry  out  the  purpose  of 
providing  for  the  support  and  mainte- 
nance of  his  wife.     The  court  held, 

.  however,  that  she  was  not  authorized 
by  the  will  to  waste  the  property. 

In  Downing  v.  Johnson  (1867)  5 
Coldw.  (Tenn.)  229,  a  testator's  will 
gave  the  whole  of  his  estate,  both 
real  and  personal,  choses  in  action, 
etc.,  to  his  wife  for  and  during  her 

■  natural  life,  to  be  by  her  freely  pos- 
sessed and  enjoyed,  and  then  stated 
that  "the  balance  of  my  property, 
money,  or  other  effects  that  may  be 

'  on  hand,  at  the  death  of  my  wife,  I 
dispose  of  in  the  following  manner," 
etc.  The  court  held  that  the  widow 
was,  under  the  will  of  her  deceased 
husband,  entitled  to  the  possession. 
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use,  and  enjoyment,  during  her  life, 
of  all  the  property  belonging  to  her 
husband  at  the  time  of  his  death ;  and 
that  if  her  support  and  maintenance, 
in  her  discretion,  required  it,  she 
might  consume  the  corpus  of  the  es- 
tate, except  the  land.  The  court  said : 
"We  do  not  say  that,  in  a  proper  case 
made  out,  a  court  of  chancery  would 
not  interfere  to  restrain  a  fraudulent 
and  extravagant  waste  of  the  prop- 


erty given  to  Mrs.  Johnson  for  her 
support  during  her  life,  in  order  to 
protect  the  interests  of  remainder' 
men;  but  no  such  case  is  made  out 
in  this  record,  as  will  authorize  any 
such  interposition.  The  record,  so  far 
from  showing  that  Mrs.  Johnson  has 
been  wasteful  or  extravagant,  shows 
that  she  is  remarkably  careful,  in- 
dustrious, and  economical." 

H.  D.  B. 


M.  J.  WRAGG 

V. 

GRIFFIN,  SheriflF,  et  al. 

Iowa  Supreme  Oovrt— January  20,  1010, 
(— Iowa, —,  170  N.  W.  400.) 

Health  —  rales  —  compulsory  examination  of  suspect. 

1.  A  rule  of  a  board  of  health  directing  officers  to  make  such  examina- 
tions of  persons  suspected  of  having  venereal  disease  as  may  be  necessary 
to  carry  out  the  health  regulations,  and  making  it  the  duty  of  the  mayor 
to  have  suspected  persons  investigated,  does  not  authorize  the  forcible 
examination  of  the  person  of  a  suspect,  or  the  extraction  of  blood  from 
his  veins  for  a  "Wasserman  test." 

[See  note  on  this  question  beginning  on  page  1332.] 


—  contagioos  disease  —  suspect  — 

test. 

2.  One  suspected  of  being  affected 
with  a  venereal  disease  cannot,  in  the 
absence  of  express  legislative  author- 
ity, be  subjected  to  forcible  examina- 
tion of  his  person  and  extraction  of 
blood  from  his  veins  for  a  "Wasser- 
man test."  to  determine  whether  or 
not  he  is  fact  so  affected. 

Constitutional  law  —  liberty  —  due 
process  —  forcible  examination  of 


one  suspected  of  disease. 

3.  The  detaining  by  local  health  au- 
thorities, without  clear  and  definite 
legislative  authority,  of  a  person  sus- 
pected of  having  a  venereal  disease, 
for  the  purpose  of  forcing  the  ex- 
posure of  his  body  to  visual  examina- 
tion and  compelling  the  extraction  of 
blood  from  his  veins  in  search  of  evi- 
dence of  such  disease,  which  may  or 
may  not  exist,  is  a  deprivation  of  lib- 
erty without  due  process  of  law. 


Petition  for  a  writ  of  habeas  corpus  to  secure  petitioner's  release  from 
custody  to  which  he  had  been  committed  by  order  of  the  health  authorities, 
for  the  purpose  of  subjecting  him  to  physical  examination  and  blood  tests 
to  determine  whether  or  not  he  was  affected  with  a  certain  disease. 
Writ  sustained  and  release  of  petitioner  ordered. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Dunshee,  Haines,  &  Brody, 

for  petitioner: 

Boards  of  health  are  creatures  of 
the  statute,  and  can  have  and  exercise 
only   such   powers   as   are   expressly 


granted,  and  will  be  held  to  a  strict 
observance  of  the  legislative  author- 
ity. 

State  V.  Eirby,  120  Iowa,  26,  94  N. 
W.  254. 
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respondents  is  authorized  by  the  stat- 
utes or  the  rules  of  the  board  of 
health,  such  statutes  and  rules  are 
void,  as  beinsr  in  contravention  of  the 
provisions  of  the  Constitution  of  Iowa 
with  reference  to  due  process  of  law 
and  unreasonable  search  and  seizure. 

State  V.  Height,  117  Iowa,  660,  59 
L.R.A.  437.  94  Am.  St.  Rep.  323,  91  N. 
W.  935. 

Messrs.  H.  M.  Hamer,  Attorney 
General,  and  George  F.  Henry  for  re- 
spondents. 

Weaver,  J.,  delivered  the  opinion 
of  the  court: 

The  petitioner  alleges  that  he  is 
illegally  restrained  of  his  liberty  by 
the  respondent  sheriff  of  Polk  coun- 
ty, Iowa,  and  the  custodian  of  the 
county  jail ;  that  such  restraint  has 
been  so  imposed  pursuant  to  an  or- 
der made  by  the  mayor  of  the  city  of 
Des  Moines,  who  is  ex  officio  chair- 
man of  the  local  board  of  health, 
and  by  Dr.  Witte,  acting  as  health 
officer  of  the  United  States,  direct- 
ing that  petitioner  be  arrested  and 
compelled  to  submit  to  compulsory 
physical  examination,  in  which  ex- 
amination blood  shall  be  extracted 
from  the  veins  of  the  petitioner  for 
submission  to  the  state  bacteriolo- 
gist, to  determine  whether  petitioner 
is  suffering  from  venereal  disease; 
that  no  copy  of  such  order  has  been 
served  upon  or  furnished  petitioner, 
but  he  alleges  that  the  action  was 
taken  against  him  upon  representa- 
tions made  against  him  by  certain 
police  and  health  officers.  It  is  fur- 
ther said  that  such  order  is  void  and 
illegal,  and  in  violation  of  the  con- 
stitutional right  of  the  citizen  to 
be  protected  against  unreasonable 
searches  and  seizures,  and  that,  un- 
less -a  writ  of  habeas  corpus  issue, 
he  will  be  forcibly  subjected  to  phys- 
ical examination  and  violation  of  his 
person,  and  be  further  restrained  of 
his  liberty  by  confinement  in  the 
county  jail  or  detention  hospital. 

Upon  this  petition,  a  writ  of  ha- 
beas corpus  was  issued  and  served 
upon  the  respondents,  and,  pending 
the  hearing  thereon,  the  petitioner 
was,  by  order  of  this  court,  en- 
larged upon  bail. 


to  this  proceeding,  make  the  return 
to  the  writ,  setting  up  as  their  sole 
and  sufficient  authority  for  the  re- 
straint of  the  petitioner  a  certain 
warrant  or  order  in  the  following^ 
words: 

In  the  Matter  of  the  Restraint  of 
M.  J.  Wragg  by  the  Board  of 
Health  of  the  State  of  Iowa  and 
Local  Board  of  Health  of  the  City 
of  Des  Moines. 

Order  of  Restraint. 

To  the  Peace  Officer  of  the  State- 
of  Iowa  in  Charge  of  the  City  Hos- 
pital of  Des  Moines:  You  are  here- 
by ordered  to  hold  in  restraint  M. 
J.  Wragg  and  so  hold  him  until  the 
further  order  of  said  board,  and  this- 
you  will  in  no  wise  omit  under  pen- 
alty of  the  law. 

Des  Moines,  Iowa,  October  22, 1918. 
Board  of  Health,  City  of  Des  Moines, 
By  Tom  Fairweather,  Health  Officer. 

The  matter  coming  on  for  hearing- ' 
before  the  court,  it  was  submitted 
,for  decision  upon  a  stipulated  state- 
ment of  facts  and  writfen  argu- 
ments of  counsel.  So  far  as  at  pres- 
ent material,  the  following  are  the- 
agreed  facts: 

On  September  27,  1918,  the  peti- 
tioner was  arrested  upon  an  infor- 
mation filed  in  the  municipal  court 
of  Des  Moines,  charging  him  and  one 
Isabel  Newman  with  the  crime  of 
lewdness.  On  September  30,  1918,. 
the  defendant,  being  arraigned  upon 
said  charge,  entered  a  plea  of  "not 
guilty,"  whereupon  the  court  made 
an  order  fixing  his  bail  bond  at 
$1,000,  but  further  ordering  that  he 
be  held  subject  to  the  order  of  the 
board  of  health.  On  the  same  day, 
the  petitioner  presented  and  filed  a. 
good  and  sufficient  bail  bond,  as  pro- 
vided in  the  court's  order.  On  Oc- 
tober 4, 1918,  the  grand  jury  of  Polk 
county  returned  an  indictment, 
charging  the  petitioner  and  Stella 
Newman  with  lewd  and  vicious  co- 
habitation. The  court's  order 
above  mentioned,  admitting  peti- 
tioner to  bail  subject  to  the  order 
of  the  board  of  health,  having  been. 
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certified  to  the  local  board  of  health, 
said  board  thereupon  made  the  or- 
der set  out  in  respondent's  return 
to  the  writ  of  habeas  corpus  as  their 
authority  for  the  petitioner's  re- 
straint. At  the  date  of  said  order, 
there  was  no  room  at  the  city  de- 
tention .  hospital,  and  the  sheriff 
therefore  confined  petitioner  in  the 
county  jail. 

It  is  further  stipulated  that,  if  he 
had  not  been  released  under  the  or- 
der of  this  couii;  pending  the  habeas 
corpus  proceedings,  the  petitioner 
would  have  been,  and  if  he  is  re- 
manded to  the  custody  of  respond- 
ents he  will  be,  compelled  to  permit 
an  expert  to  extract  approximately 
5  cubic  centimeters  of  blood  from 
petitioner's  viens,  for  the  purpose 
of  having  the  same  tested  at  the 
state  laboratory  in  Iowa  City,  to  de- 
termine whether  or  not  he  is  afilicted 
with  syphilis,  such  test  being  what 
is  known  as  "Wasserman's  reac- 
tion," a  method  the  correctness  of 
which  is  recognized  by  the  medical 
profession  generally,  and  to  permit 
the  expert  also  to  take  pus  smears 
from  his  urethra,  to  be  subjected  to 
microscopical  examination  for  the 
purpose  of  ascertaining  whether  the 
petitioner  is  afilicted  with  gonor- 
rhea. It  is  also  further  agreed  that 
respondents,  acting  under  said  order 
from  the  board  of  health,  assert  the 
authority  to  continue  the  restraint 
of  the  petitioner  for  treatment  in 
the  event  that  the  state  bacteriolo- 
gist, upon  completing  such  examina- 
tions and  tests,  shall  report  positive 
reaction;  that  the  extraction  of 
blood  for  such  test  does  not  involve 
substantial  danger  to  life,  but  is 
somewhat  painful,  and  the  treat- 
ment does  not  involve  such  danger, 
but  induces  a  considerable  reaction, 
causing  fever  and  nausea.  It  is  fur- 
ther agreed  that  the  matron  of  the 
city  hospital  would,  if  present,  tes- 
tify that,  at  and  prior  to  their  ar- 
rest, the  petitioner  and  Miss  New- 
man were  registered  at  a  hotel  in 
Des  Moines  as  husband  and  wife; 
that,  upon  such  arrest  being  made. 
Miss  Newman  was  taken  to  the  hos- 
pital, where  an  examination  devel- 
2  A.L.R.— 84. 
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oi>ed  the  fact  that  she  was  aifiicted 
with  gonorrhea,  and  she  was  de- 
tained for  treatment  until  October 
21,  1918.  Attached  to  and  made 
part  of  the  stipulation  is  a  printed 
copy  of  the  rules  of  the  board  of 
health  of  the  city  of  Des  Moines, 
also  copy  of  a  publication  entitled: 
"Venereal  Diseases.  Iowa  State 
Board  of  Health.  Bulletin  No.  7." 
So  much  of  the  exhibits  named  as 
appear  to  be  material  upon  the  mat- 
ter in  hearing  will  be  hereinafter  set 
out  more  particularly. 

The  question  presented  by  the 
record  and  the  arguments  of  coun- 
sel may,  in  its  final  analysis,  be 
stated  ias  follows:  May  the 'local 
board  of  health  of  the  city  of  Des 
*  Moines,  upon  suspicion  that  the  pe- 
titioner is  afilicted  with  a  venereal 
disease,  or  has  been  exposed  to  such 
contagion,  lawfully  order  him  under 
arrest,  and  subject  him  by  force  to . 
an  examination  of  his  p^son,  and 
compel  him  against  his  will  to  per- 
mit a  quantity  of  blood  to  be  extract- 
ed from  his  veins,  and  then  be  held 
in  continued  durance  until  the  blood 
has  been  sent  to  an  expert  in  a  dis- 
tant city  and  by  test  thereof  it  is 
determined  whether  such  petitioner 
is  or  is  not  in  fact  so  diseased  ? 

It  may  be  said  at  the  outset  that 
the  objection  raised  by  this  peti- 
tioner does  not  necessarily  challenge 
the  validity  of  any  statute  or  any 
rule  of  the  board  of  health,  by  which 
authority  is  given  to  quarantine 
persons  who  are  afilicted  with  con- , 
tagious  .disease,  or  to  remove  or 
segregate  a  person  so  diseased  from 
his  own  home  for  detention  in  a 
separate  house  or  detention  hospital, 
and  there  detain  him  until  he  has  so 
far  recovered  his  health  as  to  be  no 
longer  a  menace  to  the  health  of  the 
community.  All  such  measures 
may,  for  the  purposes  of  this  case, 
be  sustained  as  a  wise  and  valid  ex- 
ercise of  the  police  power  for  the 
general  good.  But,  admitting  such 
to  be  the  case,  does  it  follow  that  a 
person  not  known  to  be  so  diseased, 
and  (so  far  as  here  appears)  show^ 
ing  no  visible  evidence,  sign,  or 
symptom  of  such  disease,  may  b^ 
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subjected  to  arrest,  imprisonment, 
and  violation  of  his  person,  for  no 
better  reason  than  that  he  is  "sus- 
pected," by  someone  whose  identity 
is  not  revealed,  to  be  diseased,  and 
to  satisfy  the  board  of  health  or 
some  of  its  officers  whether  there  is 
in  fact  any  ground  for  such  sus- 
picion? If  such  extraordinary  and 
drastic  authority  exists,  it  must  be 
found  in  the  statute,  or  in  some  valid 
rule  or  rules  lawfully  prescribed  by 
the  board  of  health.  State  v.  Kirby, 
120  Iowa,  26,  94  N.  W.  254.  This 
may  be  taken  for  granted. 

Is  such  authority  shown  or  point- 
ed Cjjut  by  the  respondent^?  We 
have  examined  with  some  care  the 
various  statutory  provisions  and , 
rules  to  which  counsel  have  called 
our  attention,  and  are  forced  to  the 
conclusion  that  the  power  is  no- 
where provided,  either  expressly  or 
by  necessary  implication.  The  stat- 
ute providing  for  a  state  board  of 
health  provides  that  it  shall  have 
charge  and  supervision  over  the  in- 
terests of  the  health  and  life  of  the 
citizens  of  the  state,  including  quar- 
antine, and  may  make  such  rules  and 
regulations  and  sanitary  investiga- 
tions as  may  be  found  necessary  for 
the  preservation  and  improvement 
of  public  health,  and  provide  rules 
for  enforcement  by  local  boards. 
Code,  §  2565. 

Local  boards  may  make  sanitary 
rules  and  regulations,  and  establish 
quarantine  against  all  contagious 
and  infectious  diseases.  Code,  S 
2568. 

Syphilis  and  gonorrhea  are  quar- 
antinable  diseases.  Code  Supp.  § 
2575a6a. 

Peace  officers  and  police  officers 
are  required  to  enforce  rules  of  the 
board  of  health.    Code,  §  2572. 

When  any  person  shall  be  sick  or 
infected  with  any  contagious  dis- 
ease, the  local  board  may  take  such 
action  as  is  best  calculated  to  pro- 
tect the  public  therefrom,  and  may 
remove  the  person  so  afflicted  to  a 
separate  house  or  detention  hospital. 
Code  Supp.  §§  2571a  et  seq. 

It  will  be  observed  that  these  stat- 
utes are  framed  in  general  terms. 


within  the  proper  scope  of  which 
boards  of  health  prescribe  specific 
rules  and  regulations;  and,  as  we 
have  already  noted,  while  in  terms 
authorizing  boards  of  health  and 
health  officers  to  deal  with  quanut- 
tinable  diseases,  there  is  no  express 
provision  for  interfering  with  the 
liberiy  of  persons  who  are  merely 
"suspected"  of  being  diseased. 

If  the  power  is  not  found  in  the 
statute,  is  it  discoverable  in  the  rules 
of  the  board?  The  rules  exhibited 
in  the  stipulation  of  facts  include 
much  matter  irrelevant  to  the  pres- 
ent discussion,  and  the  paragraphs 
which  have  some  bearing,  near  or 
remote,  upon  the  issue,  may  be 
culled  as  follows: 

The  state  board  is  found  to  have 
framed  and  approved  a  series  of 
rules,  which  local  boards  were  di- 
rected to  adopt,  record,  and  publish. 
The  local  board  of  the  city  of  Des 
Moines  did  adopt  rules  as  follows: 

(1)  "Every  physician,  nurse,  at- 
tendant, hospital  superintendent, 
druggist,  member  of  police  depart- 
ment, police  magistrate,  or  other 
person  having  knowledge  of  a 
known  or  suspected  case  of  syphilis 
or  gonorrhea,  must  immediately  re- 
port to  the  mayor"  in  writing,  with 
certain  specific  details  of  informa- 
tion." 

(2)  'It  shall  be  the  duty  of  the 
chief  of  police  to  cause  all  persons 
arrested  for  being  found  in  a  dis- 
orderly house,  all  prostitutes,  and 
all  other  persons  held  under  arrest 
who  are  suspected  of  having 
syphilis  or  gonorrhea  in  the  infec- 
tious stages,  to  be  examined  before 
released  or  discharged,  and,  if  any 
such  persons  are  found  to  be  af- 
flicted with  either  of  said  diseases, 
to  report  the  same  to  the  mayor  as 
provided  in  rule  1." 

(3)  "It  shall  be  the  duty  of  the 
mayor  upon  receiving  notice  of  the 
existence  of  a  case  of  venereal  dis- 
ease ...  to  immediately  issue 
an  order  to  the  chief  of  police,  direct- 
ing him  to  cause  the  person  afflicted 
with  such  disease  to  be  removed  to 
a  separate  house  of  detention  or  hos- 
pital, and  there  restrained"  until 
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the  city's  health  physician  author- 
izes his  Telease. 

Among  the  rules  of  the  state 
board,  though  apparently  not  car- 
ried into  the  rules  of  the  local  board, 
is  one  which  provides  (fourth)  that 
local  health  officers  are  directed  to 
make  such  examinations  of  persons 
reasonably  suspected  of  having 
syphilis  or  gonorrhea  as  may  be 
necessary  for  carrying  out  the 
board's  health  regulations,  "and  to 
detain  such  persons  for  such  length 
of  time  as  may  be  necessary,  in  or- 
der to  determine  whether  such  per- 
sons are  so  affected."  In  still  an- 
other clause  (third),  it  is  made  the 
duty  of  the  mayor,  whenever  a  per- 
son is  suspected  of  having  such  dis- 
ease in  the  infectious  stages,  or  is 
suspected  of  having  been  exposed 
to  such  disease,  to  direct  the  police 
or  peace  officer  to  cause  such  person 
to  be  investigated,  and,  in  case  such 
person  is  so  afflicted,  to  cause  him 
to  be  restrained  at  home  or,  if  nec- 
essary, in  a  separate  house  or  hos- 
pital. 

It  seems  quite  clear  that  rule  2  of 
the  local  board  and  the  correspond- 
ing rule  of  the  state  board  are  in- 
tended to  define  the  duty  of  the 
chief  of  police  with  reference  to  the 
herd  of  derelicts,  which  that  officer 
and  his  aids  are  wont  to  round  up  in 
their  occasional  raids  on  disorderly 
resorts,  and  to  make  it  his  duty,  if 
he  discovers  or  finds  reason  to  be- 
lieve that  any  person  so  coming  into 
hia  custody  has  either  syphilis  or 
'gonorrhea  in  the  infectious  stage, 
to  report  it  at  once  to  the  mayor.  It 
does  not  appear  that  this  petitioner 
was  ever  in  the  custody  of  the  chief 
of  police,  or  was  by  such  officer  re- 
ported to  the  mayor  as  a  diseased 
person.  Rule  3  of  the  local  board  is 
apparently  designed  to  define  the 
duty  of  the  mayor  in  giving  effect 
to  that  part  of  the  statute  above 
quoted  (Code  Sapp.  §§  2671a  et 
seq.),  which  provides  that,  when 
necessary,  the  diseased  person  may 
be  removed  from  his  home  to  a  sep- 
arate house  or  detention  hospital. 
Reference  to  the  statute  shows  it  is 
made  applicable  only  "when  any 


no  *.  w.  ioo.) 

person  {^all  be  sick  or  infected 
with'  any  contagious  or  infectious 
disease,"  and  neithw  by  word  nor 
inference  does  it  justify  such  deten- 
tion or  segregation  of  one  who  is 
merely  suspected  of  disease. 

The  language  which  may  most 
plausibly  be  relied  upon  in  support 
of  the  respondents'  position  is  that 
to  which  we  have  referred  as  ap- 
pearing in  the  rules  of  the  state 
board  of  health  alone.  These  rules 
were  prepared  May  28,  1918,  with  a 
provision  or  direction  to  local 
boards  to  adopt  and  make  publica- 
tion of  the  same.    The  rules  of  the 

.  local  board  attached  to  the  stipula- 

.  tion  appear  to  have  been  adopted 
and  published  in  January,  1918,  be- 
fore the  action  of  the  state  board, 
and  the  record  is  without  mention 
of  any  adoption  or  publication  by  the 
local  board  of  the  later  rules  of  the 
state  board.  No  question  is  raised 
in  argument  because  of  this  dfaiis- 
sion,  and  we  mention  it  as  explan- 
atory of  the  apparent  lack  of  har- 
mony which  appears  at  some  points 
between  the  two  codes  of  rules. 
The  respondents  place  special  em- 
phasis on  that  part  of  the  rules  of 
the  state  board  to  which  we  have 
already  referred,  where  it  is  made 
the  duty  of  the  mayor  to  direct  the 

-  chief  of  police  to  cause  persons 
suspected  of  being  diseased,  "to  be 

'.investigated,"  and  authorizing 
health  officers  in  such  cases  "to 
make  examinations"  of  suspected 
persons,  and  to  detain  them  as  long 
as  it  may  be  necessary  to  deter- 
mine ivhether  they  are  so  afilicted. 
But  even  here  there  is  an  entire  ab- 
sence of  any  express  authority  to 
subject  a  suspected  person  to  an  ex- 
amination by  physical  force,  or  by 
an  retraction  of  blood  from  his  body 
by  violence  for  experimental  pur- 
poses. Men  and  women  were  ex- 
amined and  treated  by  physicians 
for  sexual  diseases  for  generations 
before  the  so-called  "Wasserman 
test"  was  discovered  or  invented, 
and,  80  far  as  we  are  informed,  with 
reasonably  reliable  results.  At 
least,  there  is  no  evidence  that,  even 
In  the  technical  phrase  of  physi- 


clans,  the  word  "examination,"  in 
such  cases,  is  understood  as  neces- 
sarily meaning  a  blood  test  by  the 
Wasserman  method,  or  by  any  oth- 
er method  involving  violation  of 
He*iti»-r™ie._  tjie  persoH,  and,  in 
invvatisation  o(  the  absencc  of  ex- 
...pect.  pjjpj^  authority  for 

the  subjection  of  a  person  to  such 
treatment,  upon  suspicion  alone,  it 
ought  not  to  be  approved  as  a  valid 
exercise  of  authority.  This  peti- 
tioner may  be  a  bad  man,  but  we 
have  no  right  to  assume  such  a  fact 
for  the  purpose  of  minimizing  his 
claim  to  protection  of  the  ordinary 
rights  of  person,  which  law  and  the 
usages  of  civilized  life  regard  as 
sacred  until  lost  or  forfeited  by  due 
conviction  or  crime.  Even  when 
charged  with  the  gravest  of  crimes, 
he  cannot  be  compelled  to  give  evi- 
dence against  himself,  nor  can  the 
state  compel  him  to  submit  to  a 
medical  or  surgical  examination, 
the  result  of  which  may  tend  to 
convict  him  of  a  public  offense 
(State  V.  Height,  117  Iowa,  650,  59 
L.R.A.  437,  94  Am.  St.  Rep.  323,  91 
N.  W.  935) ;  and,  if  there  be  any 
good  reason  why  the  same  objec- 
tions are  not  available  in  a  proceed- 
ing which  may  subject  him  to  igno- 
minious restraint  and  public  ostra- 
cism, it  is,  at  least,  a  safe  and  salu- 
_^.«.^...  t*ry  proposition  to 
dtaeaae—  hold     that,     beforc 

hold  such  an  exercise  of  power,  it 
must  be  authorized  by  a  clear  and 
definite  expression  of  the  legislative 
will.    This  we  do  not  have,  and,  in 


our  judgment,  the  restraint  of  the 
petitioner,  not  as  a  diseased  person 
whose  detention  in  a  separate  house 
or  hospital  the  statute  authorizes, 
but  solely  as  a  suspect  and  for  the 
avowed  purpose  of  forcing  the  ex- 
posure of  Ida  body  to  visual  exami- 
nation, and  compel- 
ling the  extraction  fiZ-inVAr- 
of   blood   from   his  i!^*  X^*^"— 

.  1.        f    forcible   Fxam> 

vems  m  search  ot  tnation  of  oae 
evidence  of  a  loath-  S;^;*^^  "' 

some  disease,  which 
may  or  may  not  exist,  is  a  depriva- 
tion of  his  liberty  without  due  proc- 
ess of  law,  and  he  is  entitled  to  be 
set  free. 

This  conclusion  rendered  it  un- 
necessary for  us  to  decide  or  con- 
sider the  further  question,  whether, 
under  the  concededly  broad  scope  of 
power  and  discretion  granted  to 
boards  of  health,  it  is  competent  for 
them,  by  rule  or  otherwise,  to  pro- 
vide that  the  mere  fact  that  a  per- 
son has  been  arrested,  or  is  charged 
with  a  sexual  offense,  or  is  suspect- 
ed of  having  a  venereal  disease,  is 
sufficient  ground  upon  which  to 
seize  and  imprison  him  and  forcibly 
subject  him  to  physical  examina- 
tion and  blood  tests.  It  is  enough' 
for  present  purposes  that  such  is 
not  now  the  law,  by  statute  or  by 
rule  of  the  board  of  health. 

The  Writ  of  Habeas  Corpus  is 
sustained,  and  the  respondents  are 
ordered  to  release  him  from  re- 
straint. 

Ladd,  Ch.  J.,  and  Evans,  Gaynor, 
Preston,  Salinger,  and  Slilvens,  JJ., 
concur. 


ANNOTATION. 

Compukoiy  examination  for  venereal  disease. 


Compulsory  physical  examination  to 
detennine  whether  a  person  is  afflicted 
with  a  venereal  disease  has  been  held 
to  violate  his  immunity  from  testify- 
ing against  himself.  This  is  asserted  in 
State  v.  Newcpmb  (1909)  220  Mo.  54, 
119  S.  W.  405,  which  holds  that  it  is  a 
violation  of  the  constitutional  right  of 
one  accused  of  crime  to  be  exempt 


from  testifjing  against  himself,  where 
one  in  custody  on  a  charge  of  rape, 
and  when  without  counsel,  was  ordered 
by  a  justice  of  the  peace,  at  the  de- 
mand of  the  prosecuting  attorney,  to 
submit  to  an  examination  by  a  physi- 
cian for  the  purpose  of  determining 
whether  he  was  afflicted  with  a  ve- 
nereal disease,  and  who  was  examined 


\jy  the  physician  in  the  presence  of 
the  sheriff,  both  of  whom  testified  on 
1;he  trial  as  to  the  result  of  the  exam- 
ination. 

In  State  v.  Horton  (1912)  247  Mo. 
<663,  153  S.  W.  1051,  physicians 
-who,  at  the  request  of  a  police 
-captain,  examined  the  accused  after 
his  arrest  on  a  charge  of  rape,  were  al- 
lowed to  testify  to  the  fact  that  he  was 
suffering  from  a  venereal  disease. 
The  objection  interposed  to  the  evi- 
dence  was  placed  on  the  ground  that 
the  physical  examination  took  place 
after  the  preliminary  examination  be- 
fore the  committing  magistrate,  which 
ivas  wholly  insufficient  to  call  the  trial 
court's  attention  to  the  incompetency 
of  the  evidence.  For  this  reason,  the 
appellate  court  ruled  the  assignment 
of  error  against  the  defendant.  But 
the  court  observed:  "If  the  evidence 
of  the  physicians  had  been  objected 
to  on  the  ground  that  the  physical  ex- 
jnnination  which  they  made,  under  the 
orders  of  a  police  captain,  amounted 
to  compelling  him  to  testify  against 
himself,  as  prohibited  by  §  23,  art.  2, 
of  the  Constitution  of  Missouri,  then 
the  admission  of  their  evidence  would 
undoubtedly  have  constituted  reversi- 
ble error." 

In  the  reported  case  (Wragg  v.  Grip- 
WN,  ante,  1327),  it  is  held  that  the  lo- 
«al  board  of  health  of  a  city  may  not, 
upon  suspicion  that  a  person  is  af- 
£icted  with  a  venereal  disease  or  has 
been  exposed  to  such  contagion,  and  in 
the  absence  of  a  statute  or  rule  of  the 
board  of  health,  lawfully  order  him 
under  arrest,  and  subject  him  by  force 
to  an  examination  of  his  person,  and 
compel  him  against  his  will  to  permit  a 
quantity  of  blood  to  be  extracted  from 
his  veins,  and  then  hold  him  in  con- 
tinued durance  until  the  blood  has 
been  sent  to  an  expert  in  a  distant  city, 
and  test  made  to  determine  whether 
the  person  suspected  is  or  is  not  in 
fact  so  diseased. 

It  will  be  observed  that  the  court  in 
the  Wragg  Case,  expressly  refrained 
from  passing  upon  the  power  of  the 
board  of  health  to  adopt  a  rule  author- 
izing substantially  what  was  at- 
tempted in  that  case,  without  such  a 


rule.  Such  a  question,  or  one  very 
closely  analogous,  was  considered  in 
State  ex  rel.  McBride  v.  Superior  Ct. 
(1918)  —  Wash.  — ,  174  Pac.  973, 
where  municipal  ordinances,  provid- 
ing for  the  examination  of  persons 
taken  into  custody  by  the  police  and 
suspected  of  being  afflicted  with  any 
contagious  or  infectious  disease,  and 
further  providing  that  persons  known 
to  be  suffering  from  contagious  ve- 
nereal diseases  shall  be  removed  to 
and  kept  in  such  place  as  may  be 
designated,  and  there  properly 
treated,  were  upheld  as  a  proper  exer- 
cise of  the  police  power. 

It  has  been  held  that  information 
obtained  by  physicians  as  to  the  condi- 
tion, with  reference  to  venereal  dis- 
ease, of  a  prisoner  whom  they  ex- 
amined against  his  will,  is  inadmissi- 
ble, upon  his  trial  for  rape,  in  view  of 
the.  constitutional  provision  that  no 
person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process 
of  law,  and  securing  persons  against 
unreasonable  searches.  State  v. 
Height  (1902)  117  Iowa,  650,  59 
L.R.A.  487«  94  Am.  St.  Bep.  323,  91  N. 
W.  935.  The  court  observed:  "The 
search  was  for  the  mere  purpose  of  se- 
curing evidence  by  an  invasion  of  the 
private  person  of  the  defendant,  and 
we  think  there  is  no  consideration 
whatever  which  will  justify  it." 

Since  testimony  is  admissible  con- 
cerning the  results  of  a  physical  ex- 
amination voluntarily  submitted  to, 
the  consent  of  the  party  examined  has 
been  urged  in  justification  in  several 
cases.  Testimony  of  physicians  that 
one  on  trial  for  rape  was  suffering 
with  venereal  disease  was  held  admis- 
sible in  People  v.  Glover  (1888)  71 
Mich.  303,  38  N.  W.  874,  where  the  ac- 
cused submitted  to  examination  volun- 
tarily, after  being  notified  by  the 
physicians  that  they  made  it  by  direc- 
tion of  the  prosecuting  attorney. 

The  voluntary  nature  of  the  ex- 
amination should  clearly  appear,  to 
render  testimony  concerning  the  facts 
disclosed  by  it  admissible.  Thus,  in 
State  V.  Horton  (Mo.)  supra,  where 
the  state  contended  that  the  examina- 
tion complained  of  was  made  with  the 
consent    of   the   prisoner,   the    court 


stated :  "When  a  man  is  under  arrest, 
without  counsel,  and,  speaking  meta- 
phorically, is  standing  in  the  shadow 
of  a  policeman's  club,  it  requires  some- 
thing much  more  substantial  than 
silence  to  justify  an  invasion  of  his 
constitutional  right  hot  to  be  com- 
pelled to  furnish  evidence  against  him- 
self." 

And,  in  State  v.  Newcomb  (Mo.) 
supra,  the  court  remarked:  "Some 
effort  was  made  to  show  that  defend- 
ant voluntarily  consented  to  this  vio- 
lation of  his  person,  but  we  think  it  is 
apparent  that  he  simply  submitted  be- 
cause he  thought  he  was  compelled  to 
do  so.  When  it  is  considered  that  he 
was  at  the  time  in  custody  for  this 
very  crime,  that  the  prosecuting  attor- 
ney demanded  an  order  from  the  jus- 
tice for  this  examination,  that  the 
sheriff  took  him  into  a  private  room 
for  the  purpose  of  the  examination,  it 
is  not  strange  that  the  defendant 
thought  that  he  was  compelled  to  sub- 
mit. It  is  idle  to  talk  of  his  having 
voluntarily  consented  to  this  violation 
of  his  person." 

Evidence  of  physicians  that  defend- 
ant, on  trial  for  assault  with  intent  to 
rape,  was  afflicted  with  the  same  ve- 
nereal disease  from  which  the  pros- 
ecutrix was  suffering,  is  inadmissible, 
where  their  information  was  obtained 
from  a  physical  examination  which 
they,  made  at  the  instance  of  the  pros- 
ecuting attorney,  at  the  jail  where  the 
accused  was  confined,  without  appris- 
ing him  of  his  right  to  resist  the  ex- 
amination, and  where  he  did  not  know 


but  that  the  physicians  were  sent  bf 
his  own  attorney,  who  had  notified  him 
of  his  intention  to  send  a  physician 
to  make  an  examination  that  day. 
State  V.  Matsinger  (1915)  —  Mo.  — , 
180  S.  W.  856. 

The  court  refused,  in  Anonymous 
(1901)  34  Misc.  109,  69  N.  Y.  Supp, 
647,  9  N.  Y.  Anno.  Cas.  488,  to  compel 
the  defendant,  in  an  action  brought 
against  him  by  his  wife  for  the  annul- 
ment of  their  marriage,  on  the  ground 
of  fraud,  to  submit  to  examination,  be- 
fore trial,  to  determine  whether  he 
was  afflicted  at  the  time  of  the  mar- 
riage, with  syphilis.  The  court,  while 
asserting  its  inherent  power  in  that 
class  of  actions,  to  compel  an-  inspec- 
tion of  the  person,  considered  that  the 
remedy  was  so  extraordinary,  and 
necessarily  so  violative  of  the  privacy 
of  person,  that  its  application  should 
be  restricted  to  extreme  cases,  and 
then  not  exercised  before  it  is  appar- 
ent that  no  other  means  of  proof  are 
available. 

There  is  a  general  statement  that 
one  accused  of  crime  "should  never  be 
compelled  to  mak?  any  indecent  or  of- 
fensive exhibition  of  his  person  for 
any  purpose  whatever,"  in  State  v.  Ah 
Chuey  (1879)  14  Nev.  79,  33  Am.  Rep. 
680.  And  in  State  v.  Nordstrom 
(1893)  7  Wash.  506,  36  Pac.  382.  it  is 
said  "that  an  accused  person  cannot 
be  compelled  to  exhibit  those  portions 
of  his  body  which  are  usually  covered, 
for  the  purpose  of  securing  his  iden- 
tification, or  in  other  ways  affording 
evidence  against  him."         A.  W.  B. 


JAMES  DONOVAN 

V. 

SUFFOLK  COUNTY  APPORTIONMENT  COMMISSIONERS. 


HERMAN  HORMEL 

V. 

SAME. 

Uasaachvsetta  Supreme  Judicial  Court  —  Octa'ber  6,  19X6. 

(225  Mass.  55,  113  N.  E.  740.) 

Election  district  —  apportionment  —  eonstitntional  restrictions  —  in- 
equality of  population. 

1.  The  constitutional  requirement  that  counties  shall  be  divided  into 


representative  diatricts  so  as  to  apportion  the  representatives  assigned 
equally,  as  nearly  as  may  be,  according  to  the  relative  number  of  legal 
voters  in  the  several  districts,  is  violated  by  giving  a  district  with  five^ 
and  a  half  thousand  voters  one  representative,  one  with  less  than  five' 
thousand,  two  representatives,  one  with  just  less  than  eight  thousand, 
three  representatives,  and  one  with  more  than  eight  and  a  half  thousand 
but  two  representatives. 

[See  note  on  this  qveation  beginning  on  page  1387.] 


Acti<m  —  to  set  aside  appsrtionment 
of  repicsentativcB  —  wko  may 
maintain. 

2.  Voters  in  a  district  against 
which  an  unconstitutional  discrimina- 
tion is  made  in  apportioning  repre- 
sentatives may  maintain  an  action  to 
set  aside  the  report  of  the  commis- 
sioners. 
Evidence   —   reasons   for  action   of 

commissioners. 

8.  Evidence  is  not  admissible,  in 
an  action  to  set  aside  an  unconstitu- 
tional apportionment  of  representa- 
tive disMcts   of   a   county,   of   the 


reasons  which  influenced  the  commift- 
sioners  in  making  the  apportionment. 
Election  district  —  apportionment  — 
presuniption  in  favor  of  report. 

4.  If  no  provision  is  made  by  stat- 
ute to  review  the  report  of  commis- 
sioners in  dividing  the  counties  of  the 
state  into  representative  districts, 
and  apportioning  the  representatives 
among  them,  the  report  stands  unless 
it  is  void  because  manifestly  contrary 
to  the  Constitution ;  the  report  is  enti- 
tled to  all  the  presumptions  which  are 
ordinarily  made  in  favor  of  the  con- 
stitutionality of  a  statute. 


Repoet  by  the  Supreme  Judicial  Court  for  Suffolk  County  for  the  de- 
termination by  the  full  bench  of  petitions  filed  to  set  aside  respondent's 
report  of  the  division  and  apportionnlent  of  the  county  into  representative 
districts,  in  alleged  violation  of  petitioners'  rights.  Division  and  appor- 
tionment held  void. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Nathan  Matthews,  A.  D.     have  filed  this  new  and  second  re- 


Hill,  and  F.  G.  Goodale  for  petition- 
ers. 
Mr.  Walter  A.  Bnie  for  respondents. 

Rugg,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

These  two  petitions  for  writs  of 
mandamus  are  brought  to  set  aside 
a  report  of  the  commissioners 
(elected  according  to  Stat.  1913, 
chap.  835,  §  390)  dividing  Suffolk 
county  into  representative  districts, 
and  apportioning  among  them  the 
number  of  representatives  allotted 
under  Stat.  1916,  chap.  270,  §  24,  on 
the  ground  that  it  violates  the 
rights  of  the  petitioners,  secured  by 
art.  21  of  the  amendments  of  the 
Constitution. 

Since  the  decision  of  Atty.  Gen.  v. 
Suffolk  County  Apportionment 
Comrs.  224  Mass.  598,  113  N.  E. 
681,  wherein  it  was  necessary  to  de- 
clare their  first  report  manifestly 
contrary  to  the  provisions  of  the 
Constitution,     the     commissioners 


port  of  apportionment. 

The  present  report  is  assailed  as 
to  four  districts,  each  coterminous 
with  a  ward  of  Boston.  District 
No.  3,  containing  4,854  legal  voters, 
is  given  two  representatives  or  one 
for  2,427  legal  voters.    District  No. 

5,  with  7,946  legal  voters,  is  given, 
three  representatives.    District  No. 

6,  with  8,618  legal  voters,  is  given 
two  representatives.  District  No. 
23,  with  5,596  legal  voters,  is  giyen 
one  representative.  The  disparity 
between  the  smallest  and  largest 
number  of  legal  voters  for  one  rep- 
resentative is  the  difference  be- 
tween 2,427  in  district  No.  3  and  5,- 
596  in  district  No.  23,  or  3,169. 
Bach  voter  in  districts  8  and  5  is 
given  more  than  twice  the  voting 
power,  for  representatives  in  the 
general  court,  given  to  each  voter  in 
district  No.  23.  District  No.  6  is 
given  one  more  representative  than 
is  given  to  672  more  legal  voters  in 
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district  No.  6.  District  No.  S  is  giv- 
en one  more  representative  than  is 
given  to  district  No.  23,  with  742 
more  voters. 

The  mandate  of  the  Constitution 
is  that  the  county  shall  be  divided . 
"into  representative  districts  .  .  . 
so  as  to  apportion  the  representa- 
tion assigned  .  .  .  equally,  as 
nearly  as  may  be,  according  to  the 
relative  number  of  legal  voters  in 
the  several  districts."  It  is  mani- 
fest that  the  constitutional  mandate 
has  not  been  followed  in  this  report. 
It  is  not  an  approximation  to  equal- 
ity to  allot  three  representatives  to 
7,946  voters,  and  only  two  repre- 
sentatives to  8,618  -voters,  and 
to  allot  two  representatives  to 
4,864  voters,  and  one  representa- 
tive to  5,596  voters.  The  num- 
ber of  these  representatives  is 
in  inverse  proportion  to  the  number 
of  voters.  It  requires  no  argument 
to  demonstrate  that  a  reversal  of 
this  allotment  would  be  a  much 
nearer  approach  to  equality.  This 
report  confers  special  power  in  the 
election  of  representatives  to  voters 
in  favored  districts  as  compared 
with  voters  in  other  disb'icts, 
against  which  discrimination  is 
made.  This  disparity  in  favor  of 
the  privileged  districts  as  against 
the  disparaged  districts  is  not  insig- 
nificant nor  negligible,  but,  besides 
the  additional  discriminatory  repre- 
sentation given  to  each  favored  dis- 
.trict,  is  672  in  one  instance  and  742 
in  another,  in  themselves  very  con- 
siderable numbers  as  compared 
with  3,258,  which  is  the  representa- 
tive unit  of  Suffolk  county. 

Whenever  this  kind  of  inequality 
of  apportionment  has  been  before 
the  courts,  it  has  been  held  to  be 
contrary  to  the  Constitution.  It 
has  been  said  to  be  "arbitrary  and 
capricious  and  against  the  vital 
principle  of  equality."  Houghton 
County  v.  Blacker,  92  Mich.  638, 
647,  653,  16  L.R.A.  432,  52  N.  W. 
951;  Giddings  v.  Blacker,  93  Mich. 
1,  13,  16  L.R.A.  402,  52  N.  W.  944; 
Parker  v.  State,  188  Ind.  178,  197, 
18  L.R.A.  567, 32  N.  E.  886, 38  N.  E. 


119;  Denney  v.  State,  144  Ind.  603, 
535,  31  L.R.A.  726,  42  N.  E.  929. 
See  also   Goodrich  v.   Lunenburg, 
9   Gray,   38,   and   Stone   v.   Bean, 
16    Gray,    42.     This    report    does 
not  apportion  the  representatives 
assigned  to  Suffolk  county  "equal- 
ly,   as    nearly    as    may    be,    ac- 
cording   to    the    relative    number 
of  legal   voters."     The   inequality 
disclosed  on  the  face  of  this  report 
is  grave,  and  might 
have  been  avoided  Bieetion 
to     a    considerable  SUiie*;;^**'" 
degree,  if  the  rule  conBtitnttonmi 
established   by  the  taU'^SiM^Tf 
Constitution       had  pop-tation. 
been  heeded.     It  is 
not  in  accordance  with  the  Consti- 
tution.   It  is  contrary  to  the  prin- 
ciples discussed  at  length  in  Atty. 
Gen.  V.  Suffolk  County  Apportion- 
ment Comrs.  224  Mass.  698,  113  N. 
£.581. 

The  petitioners  are  entitled  to 
maintain  the  pres- 
ent petitions..  They  *?irr;;„Si*..- 
are   voters   m  dis-  ■»«>»*  »'  repre- 
tricts  against  which  m^r^'mltaTJi- 
discrimination       is 
made. 

The  single  justice  heard  evidence 
as  to  the  reasons  which  influenced 
the  commissioners  in  making  the 
apportionment,  and   found    certain 
facts  to  be  consid-  „ 
ered,     "if     deemed  ^^^iSSS^To, 
naaterial  by  the  full  SSSISonVi..""' 
court."     We  are  of 
opinion  that  evidence  is  not  mate- 
rial upon  this  ptoint.    The  commis- 
sioners act  as  independent 'officers 
in  the  performance  of  a  duty  im- 
posed by  the  Constitution.    No  pro- 
vision is  made  for  a 
revision     oi     their  -apportionment 
conduct  or  a  review  r'''""y?i*""J" 

,      ,      .  .         xi    '•▼O'  o*  report. 

of  theur  report.  It 
stands,  unless  manifestly  contrary 
to  the  Constitution,  and  therefore  a 
nullity.  The  report  is  entitled  to  all 
the  presumptions  which  ordinarily 
are  made  in  favor  of  the  constitu- 
tionality of  a  statute.  See  Com.  v. 
Boston  &  N.  Street  R.  Co.  212  Mass. 
82,  86,  98  N.  E.  1075;  Com.  v. 
Moore,  214  Mass.  19,  24,  100  N.  E. 
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1071.  No  evidence  is  received  as  to 
the  motives  or  purposes  of  members 
of  the  legislature  in  enacting  a  stat- 
ute. Good  intentions  of  commis- 
sioners cannot  make  valid  a  report, 
on  its  face  obnoxious  to  the  require- 
ments of  the  Constitution.  The  re- 
port must  be  judged  by  what  ap- 
pears on  its  £ace,  in  the  light  of 
facts  of  which  the  eourt  can  take 
notice. 

Let  ihe  entry  be,  in  substance, 
that  the  present  division  and  appor- 
tionment of  the  county  of  Si^olk  in- 
to representative  districts,  made 
and  filed  by  the  commissioners,  is 
void,  as  not  in  conformity  to  the 


Constitution,  and  that  the  commis- 
sioners proceed,  "as  soon  as  may 
be,"  to  divide  the  county  of  Suffolk 
into  representative  districts  so  as  to 
apportion  the  number  of  representa- 
tives assigned  to  that  county 
"equally,  as  nearly  as  may  be,  ac- 
cording to  the  relative  number  of 
legal  voters"  in  the  several  districts, 
and  otherwise  in  conformity  to  the 
Constitution  and  to  art.  21  of  the 
amendments  to  the  Constitution, 
and  to  make  due  report  thereof  as 
required  by  said  article  of  amend- 
ment. 
So  ordered. 


ANNOTATION. 


Laeqnalfty  <rf  popalation  or  lack  of  oompactBeu  of  territory  aa  mvdidatiiig 
i4>portioninait  of  representative*. 


I.  Introdaction,  1337. 
II.  Extent  to  which  courts  will  review 
apportiomnent;  rules  of  decision, 
1339. 
III.  Scope  of  discretion  of  apportioning 
body  under  various  constitutional 
provisions,  1344. 

/.  Introduction. 

The  principle  of  equality  of  repre- 
sentation lies  at  the  foundation  of  rep- 
resentative government,  and  requires 
that  no  voter  shall  exercise,  in  the  se^ 
lection  of  the  legislature,  a  greater 
voting  power  than  other  voters.  It 
is,  therefore,  a  usual  constitutional  re- 
quirement that  representative  dis- 
tricts shall  be  equal  in  population  as 
nearly  as  possible.  In  practice,  how- 
ever, this  principle  is  qualified  by  the 
impracticability  of  mathematical  ex- 
actness, by  the  desirability  of  provid- 
ing for  local  representation,  which 
finds  expression  in  constitutional  pro- 
visions preserving  the  integrity  and 
requiring  the  contiguity  of  territorial 
units  in  laying  out  representative  dis- 
tricts, and  by  various  other  constitu- 
tional provisions,  such  as  those  requir- 
ing convenience  and  compactness  to 
be  taken  into  consideration. 

Most  of  these  further  constitutional 
requirements  are  intended  as  a  safe- 
guard against  the  political  device 
known  as  the  gerrymander,— a  term 


rV.  Inequality  of  population  as  invalidat- 
ing: apportionment,  1847. 
v.  Want  of  contiguity  as  invalidating 
apportionment,  1856. 

VI.  Lack  of  convenience  or  compactness 
of  territory,  as  invalidating  appor- 
tionment,  1366. 

employed  to  describe  an  apportion- 
ment of  representative  districts  so 
contrived  as  to  give  an  unfair  advan- 
tage to  the  party  in  power.  Its  origin 
has  been  described  as  follows:  "John 
Fiske  in  his  Civil  Government  in  the 
United  States,  .  .  .  says  that  in 
1812,  when  Gerry  was  governor  of 
Massachusetts,  the  Democratic  state 
legislature  (in  order,  according  to 
Winsor,  to  secure  an  increased  repre- 
sentation of  the  Democratic  party  in 
the  state  senate)  'redistributed  the 
districts  in  such  wise  that  the  shapes 
of  the  towns  forming  a  single  district 
in  Essex  county  gave  to  the  district  a 
somewhat  dragon-like  contour.  This 
was  indicated  upon  a  map  of  Massa- 
chusetts which  Benjamin  Russell,  an 
ardent  Federalist  and  editor  of  the 
Centinel,  hung  up  over  the  desk  in 
his  office.  The  painter,  Gilbert  Stuart, 
coming  into  the  office  one  day,  and  ob- 
serving the  uncouth  figure,  added  with 
his  pencil  a-  bead,  wings,  and  claws, 
and  exclaimed:  "That  will  do  for  a 
salamander."     "Better   say   a   gerry- 


1338 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R, 


mander,"  growled  th«  editor;  and  the 
outlandish  name,  thus  duly  coined, 
6oon  came  into  general  currency.' 
..  .  .  Stuart's  drawing  (reproduced 
in  Fiske's  book)  was  contrived  so  as  to 
make  the  back  line  of  the  creature's 
body  form  a  caricature  of  Gerry's  pro- 
file." Eng.  Britannica,  11th  ed.  p.  904. 
The  coupling  of  Gerry's  name  with  the 
apportionment,  however,  seemed  to 
have  been  unfair,  as  it  is  said  that  he 
was  opposed  to  it. 

'  The  question  whether  the  constitu- 
tional requirement  of  equality  of  pop- 
ulation or  of  compactness  of  terri- 
tory has  been  satisfied  in  making  an 
apportionment  is  necessarily  compli- 
cated with  the  question  of  the  extent 
to  which  the  courts  will  undertake  to 
review  the  action  of  the  legislature  in 
th«  nutter;  and  this  in  turn  requires 
an  examination  of  the  question  as  to 
the  extent  of  the  discretion  vested  in 
the  legislature  by  the  Gonstitation. 
In  other  words,  an  apportionment 
which  the  courts  will  not  assume  to 
declare  invalid,  where  the  provisions 
of  the  Constitution  give  the  legisla- 
ture a  large  measure  of  discretion, 
may  be  declared  invalid  where  the 
soope  of  such  discretion  is  more  strict- 
ly limited.  These  questions  may  con- 
veniently be  considered  herein  in  the 
order  stated. 

The  subject  is  not  one  to  lend  itself 
readily  to  generalization.  As  said  in 
Sherrill  v.  O'Brien  (1907)  188  N.  Y. 
185,  117  Am.  St.  Rep.  841,  81  N.  E. 
124:  "It  is  difficult,  and  perhaps  im- 
possible, to  state  rules  by  which  future 
apportionments  can  be  measured;" 
and  it  was  said  by  Peckham,  J.,  in 
Baird  v.  Kings  County  (People  ex  rel. 
Baird  v.  Broom)  (1893)  138  N.  Y.  95» 
20  L.R.A.  81.  33  N.  E.  827:  "We  have 
no  trouble  whatever  in  detecting  the 
difference  between  noon  and  mid- 
night; but  the  exact  line  of  separation 
between  the  dusk  of  the  evening  and 
the  darkness  of  advancing  night  is  not 
so  easily  drawn."  The  effect  of  the 
cases  may,  however,  be  broadly  ex- 
pressed in  the  statement  that  inequal- 
ity of  population  or  lack  of  compact- 
ness of  territory  will  not  necessarily 
invalidate  an  apportionment;  but  the 
question  in  all  cases  must  be  whether 


there  has  been  such  a  variation  from 
the  standard  of  equality  and  compact- 
ness as  clearly  to  indicate  that  the  leg- 
islature or  other  -apportioning  body 
has  exceeded  or  failed  to  exercise  its 
discretion  in  the  matter. 

Xllinoisu — See  People  ex  rel.  Wood- 
yatt  V.  Thompson  (1895)  155  III.  451, 
40  N.  E.  307;  People  ex  rel.  Heffeman 
T.  Carloek.  (1902)  198  111.  ISO,  66  N. 
E.  109. 

IntUatUL— Patlcer  v.  Powell  (1882) 
188  Ind.  197,  18  LJLA.  567,  82  N.  E. 
836,  33  N.  E.  119;  Denney  v.  State 
(1896)  144  Ind.  535,  31  L.R.A.  726,  42 
N.  E.  929;  Brooks  v.  State  (1904)  162 
Ind.  568,  70  N.  £.  980. 

Kansas. — Prouty  v.  Stover  (1873) 
11  Kan.  236. 

Kentucky. — Ragland  v.  Anderson 
(1907)  126  Ky.  141,  128  Am.  St.  Rep. 
242,  100  S.  W.  865. 

Maine. — Opinion  of  Justices  (1842) 
18  Me.  468. 

Massachusetts. — Atty.  Gen.  v.  Suf- 
folk County  Apportionment  Comrs. 
(1916)  224  Mass.  598,  113  N.  E.  681; 
Donovan  v.  Suffolk  County  ArroBr 
TiONMENT  COMRS.  (reported  herewith) 
ante,  1334;  McGIue  v.  Essex  County 
(1916)  225  Mass.  59,  118  N.  E.  742; 
Brophy  v.  Suffolk  County  Apportion- 
ment Comrs.  (1916)  226  Mass.  124, 113 
N.  E.  1040. 

Michigan. — Houghton  County  t. 
Blacker  (1892)  92  Mich.  647, 16  L.R.A. 
432,  52  N.  W.  951;  Giddings  v.  Blacker 
(1892)  93  Mich.  16,  16  L.R.A.  402.  52 
N.  W.  944;  Williams  v.  Secretary  of 
State  (1906)  145  Mich.  447,  108  N.  W. 
749;  Stevens  v.  Secretary  of  State 
(1914)   181  Mich.  199,  148  N.  W.  97. 

Minnesota. — State  ex  rel.  Neighen 
V.  Weatherill  (1914)  126  Minn.  336, 
147  N.  W.  105. 

Missouri. — State  ex  rel.  Barrett  V. 
Hitchcock  (1911)  241  Mo.  433,  146  S. 
W.  40. 

Nebraska. — State  ex  rel.  Harte  v. 
Moorhead  (1916)  99  Neb.  527,  156  N. 
W.  1067. 

New  Jersey. — State  ex  rel.  Morris 
V.  Wrightson  (1883)  56  N.  J.  L.  126, 
22  L.R.A.  648,  28  Atl.  66. 

New  York. — ^People  ex  rel.  Carter  v. 
Rice  (1892)  136  N.  Y.  478,  16  LJLA. 
886,  31  N.  E.  921;  Baird  v.  Kings  Coun- 
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1y  (People  ex  rel.  Baird  v.  Broom) 
(1893)  138  N.  Y.  95,  20  L.R.A.  81,  83 
N.  E.  827;  Re  Baird  (1894)  142  N.  Y. 
^23,  37  N.  E.  619,  affirming  (1894)  75 
Hun,  645,  27  N.  Y.  Supp.  535;  Smith  v. 
St.  Lawrence  County  U896)  148  N.  Y. 
187,  42  N.  E.  592,  reversing  (1895)  90 
Hun,  568,  36  N.  Y.  Supp.  40;  Sherrill  v. 
O'Brien  (1907)  188  N.  Y,  185,  117  Am. 
St.  Rep.  841,  81  N.  E.  124,  reversing 

(1906)  114  App.  Div.  890,  101  N.  Y. 
Supp.  858;  Re  Reynolds  (1911)  202  N. 
Y.  43(J,  96  N.  B.  67,  416,  affirming 
(1911)  144  App.  Div.  458,  129  N.  Y. 
Supp.  629;  Re  Dowling  (1916)  219 
K.  Y.  44,  118  N.  E.  545,  reversing 
(1916)  174  App.  Div.  185,  160  N.  Y. 

Supp.  362;  People  ex  rel.  Gleason  v. 
New  York  (1895)  14  Misc.  105,  35  N. 
Y.  Supp.  259;  Re  Timmerman  (1906) 
i61  Misc.  192,  100  N.  Y.  Supp.  57;  Re 
Livingston  (1916)  96  Misc.  341,  160 
N.  Y.  Supp.  462;  Moore  v.  New  York 
(1916)  160  N.  Y.  Supp.  471. 

Ohio. — State  ex  rel.  Gallagher  v. 
Campbell,  48  Ohio  St.  435,  27  N.  E. 
S84. 

Texas.— Williams  v.  Woods  (1914) 
—  Tex.  Civ.  App.  — ,  162  S.  W.  1031. 

Washington.— State  ex  rel.  Warson 
T.  Howell  (1916)  92  Wash.  540,  159 
Pac.  777. 

Wisconsin. — State  ex  rel.  Atty.  Gen. 
V.  Cunningham  (1892)  81.  Wis.  440,  15 
L.RJL  561,  51  N.  W.  724;  State  ex  rel. 
Lamb  v.  Cunningham  (1892)  83  Wis. 
90,  17  L.R.A.  146,  36  Am.  St.  Rep.  27, 
63  N.  W.  36. 

//.  Extent  to  which  eourta  uMl  review 
apportionment;  rules  of  deciMon. 

It  is  well  settled  that  the  passage  of 
apportionment  acts  is  not  so  exclusive- 
ly within  the  political  power  of  the 
legislature  as  to  preclude  a  court  from 
inquiring  into  their  constitutionality 
when  the  question  is  properly  brought 
before  it. 

Indiana.— Parker  v.  Powell  (1882) 
133  Ind.  178,  18  L.R.A.  567,  32  N.  E. 
836,  33  l9.  E.  119;  Denney  v.  State 
(1896)  144  Ind.  603),  31  L.R.A.  726,  42 
N.  E.  929;  Marion  County  v.  Jewett 
(1915)  184  Ind.  63,  110  N.  E.  663. 

Kentucky — Ragland     v.     Anderson 

(1907)  125  Ky.  141,  128  Am.  St.  Rep. 
242,  100  S.  W.  865. 

Massachusetts.— Atty.  Gen.  v,  Suf- 
folk   County    Apportionment    Comrs. 


(1916)  224  Mass.  598,  113  N.  E.  681. 

Michigan.  —  Giddings  v.  Blacker 
(1892)  93  Mich.  1,  16  L.R.A.  402,  62 
N.  W.  944. 

MJasourL — State  ex  rel.  Barrett  v. 
Hitchcock  (1911)  241  Mo.  433,  146  S. 
W.  40. 

Nevada. — State  ex  rel.  Winnie  v. 
Stoddard  (1900)  25  Nev.  452,  61 
L.RJL  229,  62  Pac.  237. 

New  Jersey. — State  ex  reL  Morris  v. 
Wrightson  (1893)  66  N.  J.  L.  126,  22 
L.R.A.  648,  28  Atl.  56. 

Pennsylvania. — Com.  ex  rel.  Biddle 
V.  Crow  (1907)  218  Pa.  234,  67  Atl. 
355. 

West  Virginia. — Harmison  v.  Ballot 
Comrs.  (1898)  45  W.  Va.  179,  42 
L.R.A.  591,  31  S.  E.  394. 

Wisconsin. — State  ex  rel.  Atty.  Gen. 
V.  Cunningham  (1892)  81  Wis.  440, 
15  L.BJV.  561,  51  N.  W.  724;  State  ex 
rel.  Lamb  v.  Cunningham  (1892)  83 
Wis.  90, 17  L.R.A.  145,  35  Am.  St.  Rep. 
27,  68  N.  W.  35. 

"An  apportionment  act  which  vio- 
lates the  provisions  of  the  Ck>nstitu- 
tion  can  no  more  become  a  law  than 
can  an  unconstitutional  act  upon  any 
other  subject;  nor  has  it  any  peculiar 
virtue  or  sanctity  that  lifts  it  above  the 
power  of  the  judiciary."  Parker  v. 
State  (1882)  133  Ind.  178,  18  L.R.A. 
567,  32  N.  E.  836.  The  only  intimation 
to  the  contrary  is  in  Wise  v.  Bigger 
(1884)  79  Va.  269,  where  it  was  said,  in 
answer  to  an  objection  that  an  appor- 
tionment bill  was  unconstitutional  be- 
cause congressional  districts  were  not 
made  of  contiguous  counties,  cities, 
and  towns,  compact  and  as  nearly  as 
may  be  equal  in  population,  that  "the 
laying  off  and  defining  the  congres- 
sional districts  is  the  exercise  of  a 
political  and  discretionary  power  of 
the  legislature,  for  which  they  are 
amenable  to  the  people  whose  repre- 
sentatives they  are."  This  statement 
is  commented  upon  in  Parker  v.  Powell 
(Ind.)  supra,  where,  after  quoting  it, 
tiie  court  went  on  to  say:  "This  would 
be  literally  true  in  the  absence  of 
some  constitutional  provision  requir- 
ing the  districte  to  be  formed  in  some 
particular  manner.  The  opinion  cites 
no  authority  to  the  rule  thus  an- 
nounced, nor  does  the  judge  who  de- 
livered it  give  any  argument  in  its 


support;  but,  if  it  is  construed  as 
holding  that  all  apportionment  acts 
are  but  the  exercise  of  a  political  or 
discretionary  power,  it  is  in  conflict 
with  the  great  weight  of  authority, 
and  cannot  be  followed." 

Although  there  are  some  slight  dif- 
ferences of  opinion  (because  of  which 
it  has  been  deemed  desirable  to  pre- 
serve the  form  of  expression  used  in 
each  case)  as  to  the  point  at  which 
the  discretion  of  the  apportioning 
body  will  be  deemed  to  have  been  ex- 
ceeded, the  courts  agree  that,  while 
they  may  determine  whether  or  not 
the  apportionment  act  in  question  is 
within  such  discretion,  it  is  beyond 
their  power  to  review  the  action  of 
the  legislature,  or  other  apportioning 
body,  within  the  scope  of  the  discre- 
tion vested  in  it  by  the  Constitution, 
though  it  may  have  performed  its 
duty  very  imperfectly. 

Illinois. — See  People  ex  rel.  Wood- 
yatt  V.  Thompson  (1895)  155  111.  451, 
40  N.  E.  807. 

Indiana. — Denney  v.  State  (1896) 
144  Ind.  503,  81  L.R.A.  726,  41  N.  E. 
929;  Brooks  v.  State  (1904)  1«2  Ind. 
568,  70  N.  E.  980. 

Massachusetts. — ^Atty.  Gen.  v.  Suf- 
folk County  Apportionment  Comrs. 
(1916)  224  Mass.  598,  113  N.  E.  &81; 
Brophy  v.  Suffolk  County  Apportion- 
ment Comrs.  (1916)  225  Mass.  124, 113 
N.  E.  1040. 

Michigan. — ^Williams  v.  Secretary  of 
State  (1906)  145  Mich.  447,  108.  N. 
W.  749. 

Minnesota. — State  ex  rel.  Meighen 
V.  Weatherill  (1914)  125  Minn.  836, 
147  N.  W.  105. 

Nebraska. — State  ex  rel.  Harte  v. 
Moorhead  (1916)  99  Neb.  527,  156 
N.  W.  1067. 

New  Jersey. — State  ex  rel.  Morris 
V.  Wrightson  (1898)  56  N.  J,  L.  126, 
22  L.R.A.  548,  28  Atl.  56. 

New  y«Mt. — ^Baird  v.  Kings  County 
(People  ex  rel.  Baird  v.  Broom) 
(1898)  138  N.  Y.  95,  20  L.R.A.  81,  88 
N.  E.  827;  Re  Baird  (1894)  142  N.  Y. 
528,  37  N.  E.  619;  Smith  v.  St.  Law- 
rence County  (1896)  148  N.  Y.  187,  42 
N.  E.  592;  Sherrill  v.  O'Brien  (1907) 
188  N.  Y.  185,  117  Am.  St.  Rep.  841, 
81  N.  E.  124;  People  ex  rel.  Gleason 


V.  New  York  (1895)  14  Misc.  105,  85 
N.  Y.  Supp.  269;  Re  Livingston  (1916) 
96  Misc.  341,  160  N.  Y.  Supp.  462. 

Ohio. — State  ex  rel.  Gallagher  v. 
Campbell  (1891)  48  Ohio  St.  485,  27 
N.  E.  884. 

Washington. — State  ex  rel.  Warson 
V.  Howell  (1916)  92  Wash.  640,  15» 
Pac.  777. 

In  State  ex  rel.  Barrett  v.  Hitch- 
cock (1911)  241  Mo.  458,  146  S.  W.  40, 
it  is  said  that  the  slight  conflict  of 
authority  as  to  the  extent  to  which 
the  courts  may  go  in  reviewing  the 
exercise  of  discretion  in  the  appor- 
tionment of  representative  districts  is 
largely  due  to  the  fact  that  there  are 
no  absolute  limits  fixed  by  the  Con- 
stitution within  which  the  discretion 
must  be  exercised,  and  the  fact  that 
the  courts  are  disinclined  to  interfere 
where  they  find  any  discretion  has 
been  exercised  by  the  legislature,  even 
though  the  exercise  of  that  discretion 
has  exceeded  the  general  bounds  limit- 
ing its  discretion;  and  also  to  the  fact 
that  the  courts  have  been  loathe  to 
inquire  into  the  motives  that  prompt 
the  legislature  in  such  matters,  pre- 
ferring naturally  to  leave  the  respon- 
sibilities of  a  co-ordinate  branch  of 
the  government  to  the  people  who 
elected  it.  It  is  also  said  that  con- 
fusion has  arisen  from  the  fact  that 
the  courts  have  not  always  drawn  the 
proper  distinction  between  the  sov- 
ereign legislative  bodies  created  by 
the  Constitution  itself,  and  those 
quasi  legislative  and  judicial  bodies 
created  by  statute,  or  appointment  by 
some  authorized  officer  of  the  state. 

Scope  of  Jvdlol*!  review. 

So  far  as  the  apportionment  act  is 
the  expression  of  the  unabridged  dis- 
cretion reposed  in  the  legislature,  its 
decision  must  be  final,  and  not  subject 
to  review  by  the  courts;  but  the  courts 
have  jurisdiction  to  interpret  and  con- 
strue the  Constitution  and  the  statute, 
in  order  to  determine  whetner  the  act 
is  within  the  legislative  discretion  or 
not.  People  ex  rel.  Woodyatt  v. 
Thompson  (1895)  155  III.  451,  40  N. 
E.  807. 

If  an  apportionment  law  is  within 
the  bounds  fixed  by  the  Constitution 
to  the  discretion  of  tiie  legislature,  it 


IB  valid,  though  it  may^  resalt  m  in- 
«qaality  and  injustice;  since  the 
4M>urts  have  no  power  to  revise  or  an- 
nul an  act  of  the  legislature  which  is 
a  mere  exercise  of  its  discretionary 
power,  or  which  rests  in  the  legisla* 
tive  judgment.    Ibid. 

The  courts  will  undertake  to  decide 
whether  the  principle  of  compactness 
of  territory  has  been  applied  at  all 
or  not,  but  not  whether  the  nearest 
practical  approximation  to  perfect 
compactness  has  been  attained.   Ibid. 

If  it  clearly  appears  that  in  the  for- 
mation of  any  district  the  requirement 
of  compactness  of  territory  and  equal- 
ity in  population  has  been  wholly 
ignored,  has  not  been  considered  or 
applied  at  all  to  any  extent,  then  the 
statute  will  be  clearly  unconstitution- 
al; but  if  it  has  been  considered  and 
applied,  though  to  a  limited  extent 
only,  then  the  legislature  has  not 
transcended  its  power,  although  it 
may  have  performed  its  duty  very  im- 
perfectly; and  the  act  is  valid.    Ibid. 

In  so  far  as  the  Constitution  makes 
the  apportionment  of  the  state  dis- 
cretionary with  the  legislature,  that 
discretion  will  be  scrupulously  re- 
spected by  the  courts.  Denney  v. 
State  (1896)  144  Ind.  603,  81  L.RA. 
726,  42  N.  E.  929. 

The  approiximation  to  the  dual  con- 
stitutional requirement  of  county  rep- 
resentation and  proportionate  popular 
representation  in  the  enactment  of  an 
Apportionment  Law  by  the  legislature 
is  not  reviewable  by  the  courts,  except 
for  gross  abuse  of  discretion,  provid- 
ing both  objects  contemplated  in  the 
Constitution  are  kept  in  view.    Ibid. 

vThe  courts  have  a  right  to  determine 
whether  tiie  discretion  vested  by  the 
Constitution  in  the  legislature,  in  the 
creation  of  representative  districts, 
has  been  abused.  Brooks  v.  State 
(1904)  162  bid.  568,  70  N.  B.  980. 

The  court  has  jurisdiction  to  deter- 
mine whether  the  constitutional  re- 
quirements have  been  violated.  Atty. 
Gen.  V.  Suffolk  County  Apportionment 
Comrs.  (1916)  224  Mass.  698.  113  N. 
£.681. 

The  function  of  the  court  is  not  to 
review  or  revise  the  exercise  of  official 
judgment  within  its  legitimate  limits. 


but  only  to  declare  void  a  division  and 
apportionment  so  vicious  in  its  nature 
as  to  transcend  the  constitutional  pow- 
er to  apportion.  Brophy  v.  Suffolk 
County  Apportionment  Comrs.  (1916) 
226  Mass.  124,  118  N.  E.  1040. 

The  duty  of  determining  the  appor- 
tionment and  of  directing  the  number 
of  districts  into  which  a  county  may 
be  divided  is  reposed  by  the  Constitu- 
tion in  the  legislature,  and  the  court 
will  assume  only  to  determine  whether 
the  legislature  has  exercised  a  con- 
stitutional discretion.  Williams  v. 
Secretary  of  State  (1906)  145  BUch. 
447,  108  N.  W.  749. 

The  matter  of  redistricting  the  state 
ipto  congressional  or*  legislative  dis- 
tricts is  so  essentially  administrative 
or  legislative,  restrained  only  by  the 
Constitution,  that  the  courts  interfere 
therein  only  when  there  appears  a 
clear  and  palpable  violation  of  the 
fundamental  law.  There  Is  committed 
to  the  legislature  a  wide  discretion  in 
the  premises,  the  bounds  of  which  can- 
not be  well  defined.  State  ex  rel. 
Meighen  ▼.  Weatherill  (1914)  125 
Minn.  886,  147  N.  W.  106. 

While  the  legislature  may  exercise 
a  reasonable  discretion  in  selecting 
the  method  of  securing  practical 
equality,  the  question  whether  consti- 
tutional requirements  have  been  ap- 
lied  at  all  is  a  question  for  the  court. 
State  ex  rel.  Harte  v,  Moorhead  (1916) 
99  Neb.  527,  156  N.  W.  1067. 

Except  as  the  power  of  the  legisla- 
ture to  lay  out  assembly  districts  is 
restrained  by  constitutional  limita- 
tions, it  is  beyond  the  control  of  the 
judicial  department  of  the  govern- 
ment. State  ex  rel.  Morris  v.  Wright- 
son  (1893)  56  N.  J.  L.  126,  22  L.R.A. 
548,  28  Atl.  66. 

The  courts  cannot  overturn  an  ap- 
portionment act,  passed  within  con- 
stitutional' limitations,  on  the  ground 
that  it  is  unwise,  impolitic,  unjust,  or 
oppressive,  or  even  that  it  was  pro- 
cured by  corrupt  means.   Ibid. 

The  courts  will  not  undertake  to  re- 
view the  act  of  the  apportioning  body 
within  the  limits  of  the  discretion 
vested  in  them  by  the  Constitution. 
Baird  v.  Kings  County  (People  ex  rel. 


Baird  v.  Broom)  (1898)  188  N.  Y.  95, 
20  L.R.A.  81,  38  N.  E.  827. 

The  court  will  not  condemn  an  ap- 
portionment which,  although  not  an 
ideal  one,  is  within  the  limits  of  the 
discretion  vested  in  the  apportioning 
body.  Re  Baird  (1894)  142  N.  Y.  623, 
37  N.  E.  619,  aiOrming  (1894)  75  Hun, 
646,  27  N.  Y.  Supp.  686. 

The  court  will  not  feel  justified  in 
interfering  with  the  division  of  a 
county  into  assembly  districts,  made 
by  a  board  of  officers  thoroughly  fa- 
miliar with  the  territory  and  having 
an  intimate  knowledge  of  its  towns, 
topography,  and  means  of  communica- 
tion by  land  and  water,  unless  con- 
vinced that  thel'e  has  been  a  cleai; 
abuse  of  discretion.  Smith  v.  St.  Law- 
rence County  (1896)  148  N.  Y.  187, 
42  N.  E.  692,  reversing  (1896)  90  Hun, 
568,  86  N.  Y.  Supp.  40. 

Where,  by  the  Constitution,  some 
discretion  is  vested  in  the  legislature, 
the  court  cannot  inquire  into  the  mo- 
tives of  the  legislators  in  exercising 
such  discretion,  and  voting  for  a  par- 
ticular plan  of  apportionment;  and  it 
cannot  inquire  into  the  relative  merits 
of  several  plans,  to  choose  from  which 
requires  the  exercise  of  sound  judg- 
ment and  judicial  discretion.  But  if 
the  legislature,  under  the  assumption 
of  an  exercise  of  discretion,  does  a 
thing  which  is  a  mere  assumption  of 
arbitrary  power,  and  which,  in  view 
of  the  provisions  Df  the  Constitution, 
is,  beyond  all  reasonable  controversy, 
a  gross  and  deliberate  violation  of  the 
plain  intent  of  the  Constitution,  and 
a  disregard  of  its  spirit  and  the  pur- 
pose for  which  express  limitations  are 
included  therein,  such  act  is  not  the 
exercise  of  discretion,  but  a  reckless 
disregard  of  that  discretion  which  is 
intended  by  the  Constitution.  A  leg- 
islative apportionment  act  cannot 
stand  as  a  valid  exercise  of  discretion- 
ary power  by  the  legislature,  when  it 
is  manifest  that  the  constitutional 
provisions  have  been  disregarded. 
Sherrill  v.  O'Brien  (1907)  188  N.  Y. 
186, 117  Am.  St.  Rep.  841,  81  N.  E.  124. 

It  is  not  the  function  of  the  court  to 
make  the  apportionment;  but  its  pow- 
er is  confined  to  a  review  of  the  ac- 
tion of  the  apportioning  body,  and,  if 


it  finds  that  ttaey  nave  proceeded  la 
violation  of  the  Constitution,  to  re- 
verse their  action  and  to  direct  them 
to  reconvene  and  make  the  apportion- 
ment according  to  the  purpose  and  in- 
tent of  the  Constitution.  People  ex 
rel.  Gleason  v.  New  York  (1895)  14 
Misc.  106,  35  N.  Y.  Supp.  269. 

While  the  making  of  an  apportion- 
ment is  not  for  the  courts,  yet  when 
an  apportionment  has  been  made 
which  is  manifestly  unfair  and  which 
violates  the  provisions  of  the  Consti- 
tution, and  when  such  an  apportion- 
ment is  shown  to  be  absolutely  unnec- 
essary and  to  stand  wholly  unex- 
plained and  unjustified,  the  courts 
must  interfere.  Re  Livingston  (1916) 
96  Misc.  341,  160  N.  Y.  Supp.  462. 

In  matters  of  apportionment  the 
courts  do  not  exercise  an  appellate 
jurisdiction,  but  may  only  proceed  to 
require  the  apportioning  body  to  make 
another  apportionment,  where  the  ap- 
portionment, as  made,  so  far  disre- 
gards the  principles  prescribed  by  the 
(Constitution  as  to  warrant  the  court 
in  saying  that  it  is  no  apportionment. 
State  ex  rel.  Gallagher  v.  Campbell 
(1891)  48  Ohio  St.  486,  27  N.  E.  884. 

It  is  sufiicient  that  the  apportioning 
body  has  the  power,  under  the  Consti- 
tution, to  make  the  apportionment  as 
it  has  been  made.  For  the  wisdom  or 
unwisdom  of  what  they  have  done 
within  the  limits  of  the  powers  con- 
ferred, they  are  answerable  to  the 
electors  of  th6  state,  and  no  one  else. 
Ibid. 

Where  a  measure  of  discretion  in 
making  an  apportionment  is  vested 
in  the  legislature,  it  must  appear  that 
its  action  partook  of  an  arbitrary  dis- 
regard of  the  requirements  of  the  Con- 
stitution, or  was  so  gross  and  incon- 
sistent as  to  imply  arbitrary  action, 
before  it  will  be  declared  invalid. 
State  ex  rel.  Warson  v.  Howell  (1916) 
92  Wash.  640, 169  Pac.  777. 

Presamptloa  In  f*Tor  of  Tslldlty  of  mp— 
portloBmeat. 

The  presumption  of  constitutional- 
ity attaches  to  apportionment  acts  in 
the  same  manner  that  it  does  to  any 
other  act  of  the  legislature,  and  any 
doubt  as  to  the  power  of  the  legisla- 
ture to  pass  the  particular  act  must. 
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result  in  a  findjntr  that  the  aet  is  with- 
in the  legislative  power.  People  ex 
rel.  Heffeman  t.  Garlock  (1902)  196 
IlL  160,  66  N.  E.  109;  State  ex  rel. 
Fletcher  t.  Buhe  (1898)  24  Nev.  251, 
62  Pac.  274;  State  ex  rel.  Warson  v. 
Howell  (Wash.)  supra. 

The  facts  adduced  to  show  the  al- 
leged onconstitutionalit^  of  an  ai^[>or- 
tionment  act  must  be  clear  and  con- 
vincing, and  must  establish  beyond 
question  that  the  legislature,  in  en- 
acting the  law,  went  entirely  beyond 
the  limits  marked  by  the  Constitution. 
State  ex  rel.  Warson  v.  Howell 
(Wash.)  supra. 

MotiTea   of   appovtloiiiac   body  laiai«> 
terlal. 

The  court  cannot  inquire  into  the 
motives  which  may  have  moved  the 
legislature  to  enact  the  statute  in 
question.  People  ex  rel.  Woodyatt  v. 
Thompson  (1895)  155  HI.  451,  40  N. 
£.  807;  Re  Livingston  (1916)  96  Misc. 
341,  160  N.  Y.  Supp.  462. 

It  will  not  inquire  into  nor  consider 
the  motives  that  may  have  actuated 
the  legislature,  except  as  those  mo- 
tives appear  in  their  public  acts  or 
journals.  The  validity  of  an  act  does 
not  depend  upon  the  motive  for  its 
passage;  but  whenever  and  to  the  ex- 
tent that  the  legislature  transcends  its 
powers,  it  is  conclusively  presumed 
that  it  intended  to  so  transcend  them, 
and  parol  evidence  of  good  motives  or 
other  considerations  are  not  allowed 
to  obviate  the  effect  of  such  unlawful 
intent.  State  ex  rel.  Harte  v.  Moor- 
head  (1916)  99  Neb.  527,  166  N.  W. 
1067;  State  ex  rel.  Lamb  v.  Cunning- 
ham (1892)  83  Wis.  90,  17  L.R.A.  146, 
35  Am.  St.  Rep.  27,  53  N.  W.  86. 

The  court  can  declare  an  appor- 
tionment act  unconstitutioual  only 
where  it  is  apparent  that  the  require- 
ments of  equality  of  population  and 
compactness  of  territory  have  been 
ignored;  and  they  may  not  do  so,  be- 
cause partisan  spirit  may  have  warped 
the  judgment  and  discretion  of  the 
legislature.  People  ex  rel.  Heffeman 
V.  Carlock  (1902)  198  111.  150,  65  N.  B. 
109. 

Force    of    eoatemporaneens    ooastrne- 
tiom. 

The  inequality  of  representation  un- 


der former  apportionment  acta  is  ir- 
relevant and  immatwial  in  consider- 
ing the  constitutionality  of  an  appor- 
tionment act,  unless  the  language  of 
the  Constitution  securing  such  equal- 
ity is  ambiguous  and  doubtful,  and  a 
long-continued  legislative  construc- 
tion has  been  given  to  it.  State  ex  rel. 
Morris  v.  Wrightson  (1898)  56  N.  J. 
L.  126,  22  L.R.A.  648,  28  Atl.  56;  State 
ex  rel.  Atty.  Gen.  v.  Cunningham 
(1892)  81  Wis.  440,  16  L.R.A.  661,  51 
N.  W.  724;  State  ex  rel.  Lamb  v.  Cun- 
ningham (Wis.)  supra. 

Tlie  eonrt  irill  not  decide  ^loot  qves- 
iloas. 

The  courts  will  not  spend  time  in 
attempting  to  remedy  errors  in  an  ap- 
portionment of  members  of  the  legis- 
lature among  the  inhabitants  of  the 
state,  which  injure  no  one,  and  which 
raise  nothing  but  abstract  questions 
for  adjudication.  People  ex  rel.  Car- 
ter V.  Rice  (1892)  135  N.  Y.  473,  16 
L.R.A.  836,  81  N.  E.  921. 

A  writ  of  error  in  a  proceeding  at- 
tacking the  validity  of  an  apportion- 
ment act  will  be  dismissed  as  present- 
ing a  moot  case,  where  the  election 
to  be  affected  by  the  decree  has  long 
since  been  held,  and  the  persons  elect- 
ed have  been  admitted  to  their  respec- 
tive seats,  and  their  successors  elected 
according  to  the  same  scheme  of  ap- 
portionment. Richardson  v.  McChes- 
ney  (1910)  218  U.  S.  487,  64  L.  ed. 
1121,  31  Sup.  Ct.  Rep.  48. 

^  wlU  not  deoUae  to  p«ss  on  validity  of 
■tatnte,  thoagh  obliged  to  deny  re- 
lator relief. 

A  court  will  not  decline  to  pass  up-  ' 
on  the  validity  of  an  apportionment 
act  because  the  act  which  it  sup- 
plants may  also  be  subject  to  the  same 
vice,  and  the  court  may  consequently 
be  obliged  to  deny  to  the  relator  the 
relief  sought.  People  ex  rel.  Woodyatt 
V.  Thompson  (1895)  156  HI.  451,  40  N. 
E.  307;  Parker  v.  Powell  (1882)  133 
Ind.  178,  18  L.R,A.  667,  32  N,  E.  836; 
Denney  v.  State  (1896)  144  Ind.  503,  ' 
81  L.R.A.  726,  42  N.  E.  929;  Contra: 
State  ex  rel.  Winnie  v.  Stoddard 
(1900)  26  Nev.  452,  51  L.R.A.  229,  62 
Piac.  237. 
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—  will  a«t  da«la»e  •tatat*  la;T»lUI  vm- 
iMS  «kMM  la  a  ytOtA  Mt  to  ««U  iMMk 

•a. 

The  courts  will  decline  to  interfere 
and  declare  an  apportionment  act  un- 
constitutional, when  there  is  no  prior 
or  antecedent  valid  apportionment  act 
to  fall  back  to.  State  ex  rel.  Sullivan 
V.  Schnittrer  (1908)  16  Wyo.  479,  96 
Pac.  698;  Fesler  v.  Brayton,  145  Ind. 
71,  82  L.R.A.  578,  44  N.  E.  87;  State 
ex  rel.  Winnie  v.  Stoddard  (1900)  25 
Nev.  462,  61  L.RJV.  229,  62  Pac.  237. 

And  the  court  will  decline  to  pass 
upon  the  constitutionality  of  an  ap- 
portionment act,  where  the  effect  of 
falling  back  upon  a  prior  apportion- 
ment would  be  to  deprive  some  coun- 
ties entirely  of  representation.  State 
ex  rel.  Winnie  v.  Stoddard  (Nev.)  su- 
pra. 

—  maj  ratnw  to  oomsider  a«Mitl»m  oa 
ground  of  laoliei. 

The  courts  will  not  interfere  with  an 
unconstitutional  apportionment  which 
has  been  acquiesced  in  for  a  consid- 
erable time.  See  Fesler  v.  Brayton 
(1896)  145  Ind.  71,  32  L.R.A.  578,  44 
N.  E.  37;  Ragland  v.  Anderson  (1907) 

125  Ky.  141,  128  Am.  St.  Rep.  242,  100 
S.  W.  865;  Adams  v.  Bosworth  (1907) 

126  Ky.  61,  10  L.R.A.(N.S.)  1184,  102 
S.  W.  862;  Re  Reynolds  (1911)  202 
N.  T.  430,  96  N.  E.  87,  416;  State  ex 
rel.  Warson  v.  Howell  (1916)  92  Wash. 
540,  159  Pac.  777. 

—  wUl  tako  oSeet  of  doelaloa  Isto  ooao 
•Idorattoa. 

That  the  effect  of  setting  aside  an 
apportionment  act  would  be  to  cause 
every  subsequent  act  to  be  brought 
before  the  courts  for  review,  which 
might  happen  at  a  critical  time;  to 
originate  the  greatest  confusion  as  to 
an  intending  election,  with  a  possible 
total  suppression  of  it;  and  at  all 
events  to  continue  in  force  an  act  con- 
taining greater  inequalities  than  the 
one  attached, — ^is  of  itself  sufficient  to 
induce  the  courts  to  say  that  only  in  a 
case  of  plain  and  gross  violation  of 
the  spirit  and  letter  of  the  Constitu- 
tion should  it  exercise  such  power. 
People  ex  rel.  Carter  v.  Rice  (1892) 
135  N.  Y.  478,  16  L.R.A.  836,  81  N.  E. 
921. 


XII.  Scope  of  discretion  of  apportionlnc 
boe^/  under  various  oonstttutUntal  pro« 
visions. 

Inequalities  alone  are  not  enough  to 
make  void  an  apportionment.  The  in- 
equality must  be  unnecessary,  and  in- 
compatible with  a  reasonable  effort 
to  conform  to  the  requirements  of  the 
Constitution.  Brophy  v.  Suffolk  Coun- 
ty Apportionment  Comrs.  (1916)  225 
Mass.  124, 118  N.  E.  1040. 

Differences  arising  from  necessity, 
and  slight  differences  in  the  citizen 
population  of  senate  districts,  and  the 
relative  weight  of  slight  differences  in 
population  in  comparison  with  consid- 
erations of  compactness  or  the  re- 
verse, upon  which  men  of  judgment 
and  discretion  may  fairly  differ,  are 
matters  belonging  distinctly  to  the  leg- 
islative, and  not  to  the  judicial,  branch 
of  the  government.  Sherrill  v.  O'Brien 
(1907)  188  N.  Y.  185, 117  Am.  St.  Rep. 
841,  81  N.  B.  124;  Re  Dowling  (1916) 
219  N.  Y.  44,  118  N.  E.  545. 

The  discretion  to  be  exercised  by 
the  board  of  supervisors  in  dividing 
the  county  into  assembly  districts  of 
convenient  and  contiguous  territory, 
keeping  each  town  undivided,  and  giv- 
ing each  district  as  nearly  as  may  be 
an  equal  number  of  inhabitants,  must 
be  an  honest  and  fair  discretion,  aris- 
ing out  of  the  circumstances  of  the 
case,  and  reasonably  affecting  the 
exercise  of  tite  power  of  equal  divi- 
sion. Baird  v.  Kings  County  (People 
ex  rel.  Baird  v.  Broom)  (1893)  138  N. 
Y.  95,  20  L.R.A.  81,  33  N.  E.  827. 

The  legislature  has  no  power  to  dis- 
regard the  constitutional  standard  of 
apportionment,  because  of  the  nature 
and  character  of  the  population  and 
business  interests.  The  Constitution 
will  not  permit  one  class  of  voters  to 
be  given  more  power  in  governmental 
affairs  than  is  given  to  another  class. 
State  ex  rel.  Harte  v.  Moorhead  (1916) 
99  Neb.  527,  156  N.  W.  1067. 

The  wealth  and  the  nature  and  the 
character  of  the  population  and  the 
business  interests  of  the  district  can- 
not justify  a  disregard  of  the  consti- 
tutional standard  of  population  in  ap- 
portioning election  districts.  State  ex 
rel.  Lamb  v.  Cunningham  (1892)  83 
Wis.  90, 17  L.RA.  145,  86  Am.  St  Rep. 
27,  53  N.  W.  85. 
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requlreiBents. 

When  it  becomes  impossible  to  com- 
ply  with  all  the  provisions  of  the  Con- 
stitution, the  board  making  the  appor- 
tionment has  some  discretion.  Re  Liv- 
ingston (1916)  96  Misc.  341,  160  N.  Y. 
Supp.  462. 

Where, an  exact  equality  of  popula- 
tion and  compactness  of  territory  is 
not  obtainable,  in  view  of  all  the  other 
requirements  of  the  Constitution,  the 
question  whether  s))ch*  equality  and 
compactness  have  been,  so  far  as  pos- 
sible, attained,  is  for  the  legislature. 
People  ex  rel.  HeiTernan  v.  Carlock 
(1902)  198  HI.  150,  65  N.  E.  109. 

The  constitutional  requirement  that 
each  district  shall  be  as  nearly  equal 
in  population  as  is  practicable,  and 
that  when  a  district  is  to  be  composed 
of  more  than  two  counties  it  shall  be 
as  compact  as  it  can  reasonably  be 
made,  leaves  to  the  legislature  room 
for  the  exercise  of  a  limited  degree 
of  discretion.  State  ex  rel.  Barrett  v. 
Hitchcock  (1911)  241  Mo.  433,  146  S. 
W.  40. 

If,  in  complying  with  the  other  man- 
dates of  the  Constitution,  the  legis- 
lature finds  that  it  is  compelled  to 
ignore  equality  in  population  to  some 
extent,  its  enactment  will  nevertheless 
be  valid,  because  of  the  necessity  of 
the  case.  State  ex  rel.  Warson  v. 
Bowell  (1916)  92  Wash.  540,  159  Pac. 
777. 

3Cathem«tlo«I  Mcaotaeaa  mot  reqalred. 

A  constitutional  requirement  that 
representative  districts  shall  be  ac- 
cording to  the  number  of  inhabitants, 
though  absolute  in  its  terms,  has  been 
uniformly,  and  from  imperious  neces- 
sity, regarded  as  allowing  the  exercise 
of  some  discretion  on  the  part  of  the 
legislature.  Opinion  of  Justices 
(1842)  18  Me.  458. 

A  provision  that  representatives 
must  be  apportioned  upon  the  basis 
•of  equality  "as  nearly  as  may  be"  does 
not  mean  mathematical  accuracy  of 
■equality,  but  imports  some  flexibility 
in  the  division ;  especially  where  there 
Mte  other  inflexible  conditions  of  the 
Apportionment  which  must  be  ob- 
rserved,  and  which  prevent  exactness 
4>f  equality.  Atty.  Gen.  t.  Suffolk 
2  A.L.R.— 85. 


County  Apportionment  Comrs.  (1916) 
224  Mass.  598,  113  N.  E.  581. 

A  constitutional  provision  directing 
the  legislature,  after  the  taking  of  the 
state  or  Federal  census,  to  "rearrange 
the.  senate  districts  according  to  the 
number  of  white  inhabitants,"  does 
not  require  the  state  to  be  divided  into 
senatorial  districts  with  mathematical 
exactness,  but  does  require  the  exer- 
cise on  the  part  of  the  legislature  of 
an  honest  and  fair  discretion  in  appor- 
tioning the  district,  so  as  to  preserve, 
as  near  as  may  be,  the  equality  of  rep- 
resentation. Giddings  v.  Blacker 
(1892)  98  Mich.  1,  16  L.R.A.  402,  52 
N.  W.  944. 

It  is  not  required  that  equality  of 
representation  shall  be  mathematical- 
ly' exact;  but  the  apportionment  of 
representatives  of  the  people  in  any 
governmental  body  must  be  according 
to  the  population  represented,  as  near 
as  may  be.  State  ex  rel.  Harte  v.  Moor- 
head  (1916)  99  Neb.  527,  156  N.  W. 
1067. 

Discretion  as  to  the  apportionment  is 
vested  in  the  legislature  by  a  consti- 
tutional provision  that  members  of  as- 
sembly shall  be  apportioned  by  it 
among  the  several  counties  of  the 
state,  "as  nearly  as  may  be  according 
to  the  number  of  their  respective  in- 
habitants," which  the  courts  have  no 
power  to  review,  unless  it  has  been 
so  abused  as  clearly  to  show  an  open 
and  intended  violation  of  the  letter 
and  spirit  of  the  Constitution.  People 
ex  rel.  Carter  v.  Rice  (1892)  135  N.  Y. 
473,  16  L.R.A.  836,  31  N.  E.  921. 

ApprosiaiatloH  m  blading  rale. 

Where  the  discretion  of  the  legis- 
lature as  to  the  relative  number  of  in- 
habitants in  representative  .  districts 
arises  from  necessity,  it  should  cease 
where  the  necessity  for  discretion 
ends.  Sherrill  v.  O'Brien  (1907)  188 
N.  Y.  185,  117  Am.  St.  Rep.  841,  81  N. 
E.  124. 

The  obligation  of  observing  a  con- 
stitutional requirement  as  nearly  as 
possible  in  an  Apportionment  Act  be- 
comes of  binding  force  under  the  Con- 
stitution, when  the  exact  requirement 
cannot  be  observed.  Denney  v.  State 
(1896)  144  bid.  503,  31  L.R.A.  726,  42 
N.  E.  929. 
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When  it  is  found  that  exact  equality 
cannot  be  attained,  where  the  integrity 
of  the  counties  is  preserved,  approxi- 
mation becomes  a  rule  as  binding  upon 
the  legislature  as  any  other  rule  fixed 
by  the  Constitution.  Parker  v.  Powell 
(1882)  138  Ind.  178,  18  L.R.A.  567.  32 
N.  E.  836.  33  N.  E.  119. 

In  Ragland  v.  Anderson  (1907)  126 
Ky.  141,  128  Am.  St.  Rep.  242,  100  S. 
W:  865,  it  is  said:  "All  that  the  Con- 
stitution requires  is  that  equality  in 
the  representation  of  the  state  which 
an  ordinary  knowledge  of  its  popula- 
tion and  a  sense  of  common  justice 
would  suggest.  We  have  not  been  re- 
ferred to  a  more  accurate  or  better 
description  of  the  equality  required 
by  the  Constitution  than  that  con- 
tained in  the  report  of  Daniel  Webster, 
.  as  chairman  of  a  senatorial  commit- 
tee engaged  in  a  duty  similar  to  that 
involved  in  the  act  under  discussion : 
'The  Constitution,  therefore,  must  be 
understood,  not  as  enjoining  an  abso- 
lute relative  equality,  because  that 
would  be  demanding  an  impossibility, 
but  as  requiring  Congress  to  make 
an  apportionment  of  representatives 
among  the  several  states,  according 
to  their  respective  numbers,  as  nearly 
as  may  be.  That  which  cannot  be 
done  perfectly  must  be  done  in  a  man- 
ner as  near  perfection  as  can  be.  If 
exactness  cannot,  from  the  nature  of 
things,  be  attained,  then  the  nearest 
practicable  approach  to  exactness 
ought  to  be  made.  Congress  is  not 
absolved  from  all  rule,  merely  because 
the  rule  of  perfect  justice  cannot  be 
applied.  In  such  a  case  approximation 
becomes  a  rule.  It  takes  the  place  of 
the  other  rule,  which  would  be  pre- 
ferable, but  which  is  found  inapplica- 
ble, and  becomes  itself  an  obligation 
of  binding  force.  The  nearest  approxi- 
mation to  exact  truth  or  exact  right, 
when  that  exact  truth  or  exact  right 
cannot  be  reached,  prevails  in  other 
cases,  not  as  a  matter  of  discretion, 
but  as  an  intelligible  and  definite  rule, 
dictated  by  justice,  and  conforming  to 
the  common  sense  of  mankind — a  rule 
of  no  less  binding  force  in  cases  to 
which  it  is  applicable,  and  no  more  to 
be  departed  from  than  any  other 
rule.'" 


Under  a  Constitation  including  the 
following  mandatory  provisions  in  re- 
gard to  senate  districts:  1.  Shall  at 
all  times  consist  of  contiguous  terri- 
tory. 2.  No  county  shall  be  divided 
in  the  formation  of  a  senate  district,^ 
except  to  make  two  or  more  senate  dis- 
tricts wholly  in  such  county.  3.  No 
town  and  no  block  in  a  city  inclosed 
by  streets  or  public  ways  shall  be  di- 
vided in  the  formation  of  senate  dis- 
tricts. 4.  Nor  shall  any  district  con- 
tain a  greater  excess  in  population 
over  an  adjoining  district  in  the  same 
county  than  the  population  of  a  town 
or  block  therein  adjoining  such  dis- 
trict. 5.  No  county  shall  have  four  or 
more  senators  unless  it  shall  have  full 
ratio  for  each  senator.  6.  No  county 
shall  have  more  than  one  third  of  all 
the  senators.  7.  No  two  counties,  or 
the  territory  thereof  as  now  organized, 
which  are  adjoining  counties,  or  which 
are  separated  only  by  public  waters, 
shall  have  more  than  one  half  of  all 
the  senators,  and  which  in  addition 
directs:  1.  Each  senate  district  shall 
contain  as  nearly  as  may  be  an  equal 
number  of  inhabitants,  excluding 
aliens.  2.  Be  in  as  compact  form  as 
practicable.  8.  Counties,  towns,  or 
blocks  which,  from  their  location,  may 
be  included  in  either  of  two  districts 
shall  be  so  placed  as  to  make  said  dis- 
tricts most  nearly  equal  in  number 
of  inhabitants, — ^the  legislature,  in  di- 
viding the  state  into  senate  districts, 
must  make  as  close  an  approximation 
to  exactness  in  number  of  inhabitants 
as  reasonably  possible  in  view  of  the 
other  constitutional  provisions,  and 
such  approximation  is  the  limit  of 
legislative  discretion.  Sherrill  v. 
O'Brien  (1907)  188  N.  Y.  185,  117  Am. 
St.  Rep.  841,  81  N.  E.  124. 

In  State  ex  rel.  Atty.  Gen.  v.  Cun- 
ningham (1892)  81  Wis.  440, 16  L.IUL 
561,  51  N.  W.  724,  it  is  said  that,  while 
perfect  exactness  in  the  apportion- 
ment according  to  the  number  of  in- 
habitants is  neither  required  nor  pos- 
sible, there  should  be  as  close  an  ap- 
proximation to  exactness  as  possible, 
and  this  is  the  utmost  limit  for  the 
exercise  of  legislative  discretion. 
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Scvpe  of  dlaoretioa  vadcr  Taiioas  oom- 
•titotloiuLl  provlfloBS. 

A  constitutional  provision  that  "the 
members  of  the  legislature  shall  be 
apportioned  to  the  several  legislative 
districts  of  the  state  in  proportion  to 
the  number  of  votes  polled  at  the  last 
general  election  for  delegate  to  Con- 
gress, and  thereafter  to  be  appor- 
tioned as  may  be  provided  by  law ;  pro^ 
vided  each  county  shall  be  entitled  to 
one  representative," — does  not  vest  in 
the  legislature  uncontrolled  expres- 
.  sion  as  to  the  apportionment  of  repre- 
sentatives, so  long  as  it  shall  provide 
that  each  county  shall  have  one  rep- 
resentative, but  requires  such  an  ap- 
portionment to  be  made  as  will  give 
substantially  a  just  and  equal  repre- 
sentation to  the  people  of  each  county, 
based  upon  eithei;  the  voting  or  entire 
population,  or  upon  some  other  fair 
basis.  Ballentine  v.  Willey  (1893)  3 
Idaho,  496,  96  Am.  St.  Rep.  17,  31  Pac. 
994. 

Assembly  districts  must  be  given  an 
equal  number  of  inhabitants,  as  near- 
ly as  may  be,  on  the  division  of  a  coun- 
ty by  the  board  of  supervisors,  under 
the  Constitution,  which  provides  for 
divisions  in  the  district  "of  convenient 
and  contiguous  territory,"  when  con- 
strued with  the  preceding  provision 
that  "the  members  of  assembly  shall 
be  apportioned  among  the  several 
counties  of  the  state  by  the  legisla- 
ture, as  nearly  as  may  be  according 
to  the  number  of  their  respective  in- 
habitants," especially  in  view  of  the 
long-established  policy  of  the  state  in 
favor  of  direct  representation  of  in- 
habitants, as  distinguished  from  rep- 
resentation through  corporations  of  a 
quasi  political  character.  Baird  v. 
Kings  County  (People  ex  rel.  Baird  v. 
Broom)  (1893)  138  N.  Y.  95,  20  L.R.A. 
81,  33  N.  E.  827. 

A  constitutional  provision  as  to  the 
apportionment  of  senators  and  mem- 
bers of  assembly  according  to  popula- 
tion, in  districts  bounded  by  county  and 
township  lines,  and  consisting  of  con- 
tiguous territory  in  as  compact  form 
as  practicable,  is  mandatory  and  not 
subject  to  legislative  discretion.  State 
ex  rel.  Atty.  Gen.  v.  Cunningham 
(Wis.)   supra. 

It  is  beyond  the  powers  of  the  legis- 


lature to  include  the  same  county  in 
two  separate  senatorial  districts. 
Parker  v.  State  (1682)  183  Ind.  178, 
18  L.R.A.  667,  32  N.  E.  836,  33  N.  E. 
119. 
I  Counties  fully  represented  cannot 
be  used  for  the  purpose  of  joining 
counties  which  are  not  otherwise  con- 
tiguous.    Ibid. 

The  constitutional  provision  requir- 
ing towns,  which,  from  their  location, 
may  be  included  in  either  of  two  as- 
sembly districts,  to  be  so  placed  as  to 
make  aaid  districts  most  nearly  equal 
in  number  of  inhabitants,  is  shown 
not  to  be  mandatory  by  another  pro- 
vision that  no  district  shall  contain  a 
greater  excess  in  population  over  an 
adjoining  district  in  the  same  senate 
district  than  the  population  of  a  town 
therein  adjoining  such  assembly  dis- 
trict,' and  other  provisions  of  the  sec- 
tion to  the  effect  that  the  districts 
shall  be  as  nearly  equal  in  number  of 
inhabitants  as  may  be,  and  that  they 
shall  be  of  convenient  and  contiguous 
territory,  in  as  compact  form  as  prac- 
ticable. Smith  V.  St.  Lawrence  County 
.  <1896)  148  N.  Y.  187,  42  N.  E.  592,  re- 
versing (1895)  90  Hun,  668,  36  N.  Y. 
Supp.  410. 

The  words,  "which  from  their  loca- 
tion," as  used  in  a  provision  that 
"towns  or  blocks  which,  from  their  lo- 
cation, may  be  included  in  either  of 
two  districts,  shall  be  so  placed  as  to 
make  said  districts  most  nearly  equal 
in  number  of  inhabitants,"  disclose  a 
manifest  intent  to  vest'  in  the  appor- 
tioning body  discretion  to  determine 
whether  the  location  of  a  town  is  such 
as  to  justify  placing  it  in  a  district 
that  will  more  nearly  secure  numerical 
equality,  or  whether  the  demands  of 
convenience,  contiguity,  and  compact- 
ness require  a  reasonable  departure 
from  an  equal  division  of  the  number 
of  inhabitants  between  two  districts. 
Ibid. 

IV,  Inequality  of  population  aa  invali- 
dating apportionment. 

Every  apportionment  must  stand 
upon  its  own  particular  facts.  Sher- 
rill  V.  O'Brien  (1907)  188  N,  Y.  185, 
117  Am.  St.  Rep.  841,  81  N.  E.  124. 

In  Baird  v.  Kings  County  (People  ex 
'  rel.  Baird  v.  Broom)   (1898)  138  N.  Y 
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96,  20  L.R.A.  81,  33  N.  E.  827,  it  w&a 
said  by  Peckham,  J.,  in  delivering  the 
opinion  of  the  court:  "While  it  is  im- 
possible, in  the  nature  of  the  case,  to 
accurately  describe  and  closely  limit 
the  amount  of  deviation  from  an  equal 
representation  that  the  practical  work- 
ing of  the  Constitution  may  in  this 
respect  permit,  it  is,  on  the  other  hand, 
sometimes  quite  possible  to  say  of  a 
particular  example  that  it  does  or  does ' 
not  violate  the  constitutional  man- 
date. We  have  no  trouble  whatever  in 
detecting  the  difference  between 'noon 
and  midnight;  but  the  exact  line  of 
separation  between  the  dusk  of  the 
evening  and  the  darkness  of  advancing 
night  is  not  so  easily  drawn." 

A  deviation  from  equality  of  popula- 
tion in  the  division  of  a'  county  into 
assembly  districts,  in  order  to  be  held 
unconstitutional,  must  be  a  grave;  pal- 
pable, and.  unreasonable  deviation, 
such  that,  when  the  facts  are  pre- 
sented, argument  will  not  be  necessary 
to  convince  a  fair  man  that  very 
great  and  wholly  unnecessary  inequal- 
ity has  been  intentionally  provided  for. 
Ibid. 

Not  every  deviation  from  exact 
uniformity  in  the  ratio  between  legal 
voters  and  representatives  will  jus- 
tify resort  to  the  courts,  or  warrant 
the  conclusion  that  the  Constitution 
has  been  ignored.  The  court  will  be 
slow  to  set  aside  an  apportionment 
which  appears  by  any  exercise  of 
sound  discretion  to  have  followed  the 
requirements  of  the  Constitution  and 
to  be  an  approximation  to  equality. 
But  where  it  is  manifest  on  its  face, 
from  a  mere  inspection  of  the  appor- 
tionment, that  the  Constitution  has 
been  transgressed,  then  the  division 
made  by  the  commissioners  cannot 
stand.  When  fair-minded  men,  from 
an  examination  of  the  apportionment 
and  division,  can  entertain  no  reason- 
able doubt  that  there  is  a  grave,  un- 
necessary, and  unreasonable  inequal- 
ity between  different  districts,  the 
Constitution  has  been  violated,  and  it 
is  the  duty  of  the  court  so  to  declare. 
Atty.  Gen.  v.  Suffolk  County  Appor- 
tionment Comrs.  (1916)  224  Mass. 
698,  113  N.  E.  681. 


An  appiRtionment  act  may  be  Ju- 
dicially declared  void  for  a  violation 
of  a  constitutional  requirement  of  ap- 
portionment according  to  the  number 
Of  inhabitants,  when  the  disparity  in 
the  number  of  inhabitants  in  the  dis- 
tricts created  is  so  great  that  it  can- 
not possibly  be  justified  by  the  exer- 
cise of  any  judgment  or  discretion. 
State  ex  rel.  Atty.  Gen.  v.  Cunning- 
ham (1892)  81  Wis.  440, 15  L.R.A.  661, 
51  N.  W.  724. 

An  apportionment  of  representative 
districts  cannot  be  overthrown  merely 
because  the  representatives  are  not 
distributed  with  mathematical  accu- 
racy according  to  the  population. 
Something  must  be  left  to  the  discre- 
tion of  the  legislature;  and  it  may, 
without  invalidating  the  apportion- 
ment, make  one  district  of  a  larger 
population  than  another.  It  may  right- 
fully consider  the  compactness  of  ter- 
ritory, the  density  of  population,  and 
also  the  probable  changes  of  the  fu- 
ture in  their  distribution.  Prouty  v.. 
Stover  (1878)  11  Kan.  235. 

Where  the  inequalities  of  voting 
power  between  the  several  districts 
are  not  quite  so  great,  and  the  means 
for  avoiding  them  not  quite  so  clear, 
as  to  leave  fair-minded  men  in  no  rea- 
sonable doubt  that  there  is  a  grave 
and  unnecessary  inequality  between 
the  different  districts,  the  courts  will 
deem  the  discretion  of  the  body  in- 
trusted with  the  work  of  apportion- 
ment to  have  been  fairly  exercised. 
Brophy  v.  Suffolk  County  Apportion- 
ment Comrs.  (1916)  225  Mass.  124, 
lis  N.  E.  1040. 

The  courts  cannot  hold  an  appor- 
tionment act  void  merely  because,  by 
the  simple  process  of  taking  a  county 
from  one  district  and  adding  it  to  an- 
other and  adjoining  district,  there 
would  be  a  nearer  approach  to  equal- 
ity of  population  ^nd  perfect  compact- 
ness of  territory,  when  it  appears  that 
the  definite  limitations  fixed  by  the 
Constitution  have  been  observed,  and 
there  has  been  an  approach  toward 
equality  as  determined  by  the  ratio, 
and  the  district  is  in  some  degree  com- 
pact. People  ex  rel.  Heffernan  v.  Car- 
lock  (1902)  198  ni.  160,  65  N.  E.  109. 
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The  constitutional  requirement  that 
lesrislative  apportionment  shall  be  ac- 
cording to  the  number  of  inhabitants 
is  no  less  binding  than  a  provision 
therein  that  counties  united  in  a  dis- 
trict must  be  contiguous,  or  that  no 
county  for  senatorial  apportionment 
shall  be  divided.  Denney  v.  State 
(18SI6)  144  Ind.  603,  81  L.B.A.  726,  42 
N.  E.  929. 

A  requirement  that  all  districts,  ex- 
cept those  formed  within  counties 
having  sufficient  population  to  be  di- 
vided into  separate  districts,  must  be 
bounded  by  county  lines,  takes  prece- 
dence of  the  requirements  of  compact- 
ness of  territory  and  equality  in  pop- 
ulation. People  ex  rel.  Woodyatt  v. 
Thompson  (1896)  166  UL  451,  40  N.  E. 
307.  As  remarked  in  People  ex  rel. 
Carter  v.  Rice  (1892)  136  N.  Y.  478, 
16  L.R.A.  886,  31  N.  E.  921:  "The 
union  of  different  counties  in  the  state 
for  the  purpose  of  making  up  a  sen- 
atorial district,  which  must  consist  of 
contiguous  territory,  and  in  regard  to 
which  counties  cannot  be  divided, 
necessarily  results  in  inequalities 
which  can  in  no  possible  way  be 
avoided." 

The  constitutional  requirement  of 
equality  is  modified  by  other  provi- 
sions, forbidding  the  division  of  towns 
and  requiring  convenience  and  con- 
tiguity of  territory  in  the  formation  of 
the  districts.  Be  Baird  (1894)  142  N. 
Y.  623,  37  N.  E.  619. 

In  State  ex  rel.  Lamb  v.  Cunningham 
(1892)  83  Wis.  90,  17  L.B.A.  145,  35 
Am.  St.  Bep.  27,  53  N.  W.  85,  it  is  said 
that  "compactness,  being  of  lesser  im- 
portance, may  to  some  extent  yield  in 
aid  of  secaring  a  nearer  approach  to 
equality  of  representation." 

Pereentsse  of  dlaparlty  aot  sole  bmals 
of  cOmparlsoB. 

In  considering  the  validity  of  an 
apportionment,  the  court  will  not  con- 
deijan  it  because  of  disparities  meas- 
ured in  terms  of  percentages,  without 
taking  into  consideration  the  ra>tio  of 
voters  or  inhabitants  to  representa- 
tives, and  the  relative  size  of  the  ter- 
ritorial units  usable  without  division. 


Brophy  t.  Suffolk  County  Apportion- 
ment Conirs.  (1916)  225  Mass.  124, 
118  N.  E.  1040. 

Trivial  dlapssltles. 

The  fact  that  a  block  containing 
only  six  inhabitants  might  have  peen 
taken  from  the  larger  and  included  in 
the  smaller  districts  is  too  trivial  and 
insignificant  a  matter  upon  which  to 
invalidate  an  apportionment.  Be  Liv- 
ingston (1916)  96  Misc.  841,  160  N.  Y. 
Supp.  462. 

Varlamoe  la  svrplns  not  repreaented. 

The  rule  requiring  an  approxima- 
tion to  equality  forbids  the  formation 
of  districts  containing  large  fractions 
unrepresented,  where  it  is  possible  to 
avoid  it,  while  other  districts  are 
largely  over-represented.  Parker  v. 
State  (1882)  183. Ind.  178.  18  L.B.A. 
567,  82  N.  E.  886,  38  N.  E.  119. 

Inolvaloa   of   oovaty    havlag    risbt    to 
■opavate  represaatailon. 

Under  a  constitutional  provision 
that  "each  county,  with  such  territory 
as  may  be  attached  thereto,  shall  be 
entitled  to  a  separate  representative 
when  it  has  attained  a  population 
equal  to  a  moiety  of  the  ratio  of  repre- 
sentation," a  county  which  alone  is  en- 
titled to  a  representative  cannot 
be  combined  witii  other  counties  to 
form  a  district,  except  where  a  county 
having  less  than  a  moiety  is  en- 
tirely surrounded  by  counties,  each 
of  which  hks  more  than  a  moiety; 
in  which  case  the  law  of  legis- 
lative necessity  makes  it  necessary,  if 
the  people  of  the  lesser  county  are  to 
be  represented  at  all,  to  combine  it 
with  a  county  having  a  moiety.  Ste- 
vens V.  Secretary  of  State  (1914)  181 
Mich.  199,  148  N.  W.  97. 

The  rights  of  counties  which,  hav- 
ing a  citizen  population  in  excess  of 
the  senatorial  ratio,  are  each  entitled 
to  at  least  one  senator,  cannot  be  taken 
away  by  an  exercise  of  discretion  by 
the  l«gislatnre;  at  least,  unless  the 
geographical  position  of  some  small 
county  is  such  as  to  make  it  absolutely 
necessary  that  it  be  joined  with  some 
one  of  such  counties.  Sherrill  v. 
O'Brien  (1907)  188  N.  Y.  185,  117  Am. 
St.  Bep.  841,  81  N.  E.  124. 


Apportloaatent  «f  reprasent«tlT«s 
•ia«iic  eoimtiM  kavlms  anrplns  pov«- 
Utloa. 

When  the  several  counties  have 
been  given  the  representation  to  which 
they  are  severally  entitled  by  reason 
of  their  full  ratios,  then  the  largest 
excesses  over  such  ratios  should  re- 
ceive  first  consideration.  Denney  v. 
State  (1896)  144  Ind.  508,  31  L.R.A. 
726,  42  N.  E.  929. 

An  apportionment  which  gives  a 
county  but  one  senator  is  not  objec- 
tionable, although  its  population 
largely  exceeds  the  representative 
ratio,  where  another  county  had  a 
greater  excess  over  the  representative 
ratio,  and  accordingly  had  a  superior 
claim  to  two  senatorial  districts. 
Payne  v.  O'Brien  (1906)  114  App.  Div. 
890,  101  N.  Y.  Supp.  858,  reversed  on 
other  grounds  in  (1907)  188  N.  Y.  185, 
117  Am.  St.  Rep.  841,  81  N.  E.  124. 

Creation  of  double  districts. 

Under  a  constitutional  provision 
requiring  equality  in  representation, 
no  scheme  for  senatorial  districts  can 
be  lawfully  devised,  in  which  a  county 
having  less  than  the  unit  of  population 
for  a  senatorial  district  may  legally 
be  entitled  to  vote  for  two  senators. 
Parker  v.  State  (Ind.)  supra. 

Constitutional  provisions  requiring 
apportionment  among  counties  accord- 
ing to  the  number  of  male  inhabitants 
above  twenty-one  years  of  age,  and 
that  where  more  than  one  county 
shall  constitute  a  district  they  must 
be  contiguous,  are  violated  by  the  cre- 
ation of  double  districts  in  which  two 
or  more  counties  are  grouped  and 
given  a  voice  in  the  election  of  more 
than  one  senator  or  representative, 
when  neither  of  them  has  a  voting 
population  equal  to  the  ratio  for  one 
senator  or  representative.  Denney  v. 
State  (Ind.)  supra. 

Effect  of  nncanstitationality  of  acts 
creating  neir  connties. 

The  requirement  of  the  Constitution 
as  to  a  fair  apportionment  cannot  be 
secured  by  an  act  which  was  intended 
as  a  complete  and  fair  apportionment 
of  the  whole  estate,  where,  by  reason 
of  the  unconstitutionality  of  an  act 
purporting  to  create  two  counties  in 
place  of  two  other  counties,  by  chang- 


ing their  common  boundary,  represen- 
tation is  provided  for  counties  which 
do  not  exist,  and  no  provision  for  rep- 
resentation is  made  for  counties  which 
do  exist,  thereby  relegating  the 
omitted  counties  to  the  apportionment 
allowed  by  a  constitutional  provision 
that  each  county  shall  be  entitled  to 
one  representative ;  the  effect  being  to 
give  the  people  of  certain  counties 
representation  on  one  basis,  and  the 
people  of  certain  other  counties  repre- 
sentation on  an  entirely  different 
basis.  Ballentine  v.  Willey  (1893)  3 
Idaho,  496,  95  Am.  St.  Rep.  17,  31  Pac. 
994. 

But  the  unconstitutionality  of  the 
statute  creating  two  new  counties  out 
of  an  old  one  does  not  invalidate  an  act 
apportioning  representatives  to  sever- 
al counties,  and  giving  to  each  county 
one  representative  for  a  certain  num- 
ber of  votes  cast  at  the  last  preceding 
election,  and  one  also  for  every  major 
fraction  of  such  number,  where  it  does 
not  appear  that  the  old  county  as  a 
whole  would,  by  reason  of  its  having  a 
major  fraction  of  the  number  used  as 
the  basis  of  such  apportionment,  have 
been  entitled  to  a  greater  number  of 
representatives, than  those  allotted  to 
the  counties  produced  by  its  division. 
Heitman  v.  Gooding  (1906)  12  Idaho, 
581,  86  Pac.  785. 

Applicability  of  requirement  of  equal- 
ity to  divisions  vdtbin  connties. 

A  constitutional  requirement  that 
assembly  districts  must  be  as  nearly 
equal  in  population  as  other  constitu- 
tional provisions  will  permit  is  just  as 
applicable  to  two  or  more  assembly 
districts  in  a  single  county  as  to  an 
assembly  district  composed  of  two  or 
more, counties.  State  ex  rel.  Lamb  v. 
Cunningham  (1892)  83  Wis.  90,  17 
L.R.A.  145,  35  Am.  St.  Rep.  27,  53  N. 
W.  35. 

Instances  in  irhioh  requirement  of 
equality  has  been  held  to  have  been 
Tiolated. 

In  People  ex  rel.  Woodyatt  v. 
Thompson  (1895)  155  III.  451,  40  N.  E, 
307,  it  was  intimated,  though  not  de- 
eided,  that  the  legislature  cannot  ar- 
bitrarily form  a  district,  containing 
himply  the  constitutional  minimum  of 
four  fifths  of  the  ratio  of  representa- 


tion,  and  another  adjoining  with  one 
fifth  or  more  above  the  i-atio,  when, 
by  taking  a  county  from  the  larger 
and  adding  it  to  the  smaller  district, 
greater  equality  in  population  and 
compactness  of  territory  could  have 
been  secured. 

An  apportionment  which  gives,  and 
is  intended  to  give,  to  one  political 
party  or  another,  decidedly  an  unfair 
advantage  in  the  election  of  members 
of  the  general  assembly,  where  such 
disparity  can  be  avoided,  must  for  that 
reason  be  condemned.  Brooks  v. 
State  (1904)  162  Ind.  568,  70  N.  E. 
980. 

A  constitutional  requirement  that 
the  number  of  senators  shall  be  appor- 
tioned among  the  several  countie»  ac- 
cording to  the  number  of  male  inhabit- 
ants above  twenty-one  years  of  age  in 
each,  that  a  senatorial  district,  where 
more  than  one  county  shall  constitute 
a  district,  shall  be  composed  of  con- 
tiguous counties,  and  that  no  county, 
for  senatorial  .apportionment,  shall 
ever  be  divided,  is  not  met  by  an  ap- 
portionment which,  for  the  purpose  of 
creating  a  senatorial  district,  adds  to 
four  counties  containing  male  inhabit- 
ants over  the  age  of  twenty-one  years 
exceeding  by  1,766  the  senatorial  unit 
of  18,886,  another  county,  increasing 
the  excess  to  3,889,  while  a  county 
contiguous  to  such  added  county  is 
given  a  senator,  although  it  lacks  2,- 
599  inhabitants  of  the  senatorial  unit, 
and  which  contains  other  inequalities 
which  cannot  be  explained  on  the 
ground  that  they  are  inevitable,  or 
defended  upon  the  pretense  that  they 
are  approximately  just.    Ibid. 

A  constitutional  inhibition  against 
inequality  of  population  in  the  appor- 
tionment of  representative  districts  is 
clearly  disregarded  by  an  Apportion- 
ment Act  in  which  twelve  Democratic 
counties,  the  population  of  the  largest 
of  which  was  12,137,  and  the  smallest 
7,407,  were  each  given  a  representa- 
tive, although  some  of  such  counties 
had  a  population  of  less  than  one  half 
the  unit  of  representation,  and  the  rest 
had  a  little  more  than  one  half,  while 
on  the  other  hand  there  were  twelve 
Republican  districts,  composed  in 
large  part  of  two  and  three  counties 


each,  the  smallest  of  which  had  a  pop- 
ulation of  80,615,  ai^d  the  largest  53,- 
268,  which  were  given  only  one  repre- 
sentative each,  the  first  twelve  dis- 
tricts having  an  aggregate  populatioi;i 
of  124,938,  and  the  aggregate  popula- 
tion of  the  second  twelve  districts  be- 
ing more  than  466,461,  so  that  a  com- 
parison of  the  district  having  the 
smallest  voting  population  with  that 
of  the  one  having  the  largest  voting 
population  shows  that  a  voter  in  the 
former  exercises  in  the  legislature  of 
the  state  more  than  seven  times  the 
influence  of  a  voter  in  the  latter. 
Ragland  v.  Anderson  (1907)  125  Ky. 
141,  128  Am.  St.  Rep.  242,  100  S.  W. 
865. 

An  apportionment  cannot  be  sus- 
tained where  the  result,  in  some  in- 
stances, is  to  give  the  voter  in  one  dis- 
trict more  than  three  times  the  voting 
power  of  a  voter  in  another  district, 
and  in  other  instances  more  than 
twice  the  voting  power,  and  the  in- 
equality extends  to  a  considerable 
number  of  districts.  Atty.  Gen.  v. 
Suffolk  County  Apportionment  Comrs. 
(1916)  224  Mass.  598,  113  N.  E.  581. 

A  county  having  an  excess  of  only 
about  one  fourth  of  the  ratio  is  not 
equitably  entitled  to  two  or  more  sen- 
ators, within  the  provision  of  the  Con- 
stitution that  "no  county  shall  be  di- 
vided, in  the  formation  of  senate  dis- 
tricts, except  such  county  shall  be 
equitably  entitled  to  two  or  more  sen- 
ators," where  another  district  com- 
posed of  eight  counties,  and  contain- 
ing nearly  two  and  a  half  times  the 
population  of  each  district  into  which 
the  former  county  is  divided,  receives 
but  one  senator.  Giddings  v.  Blacker 
(1892)  93  Mich.  1, 16  L.R.A.  402,  52  N. 
W.  944. 

The  legislative  discretion  in  making 
an  apportionment  will  not  be  deemed 
to  have  been  exercised  where,  79,063 
being  the  ratio  of  representation,  one 
district  contained  116,033,  another  52,- 
731,  another  108,434,  another  65,637, 
another  102,726,  and  another  65,744. 
Williams  v.  Secretary  of  State  (1906) 
145  Mich.  447,  108  N.  W.  749. 

An  apportionment  cannot  be  consid- 
ered a  just  exercise  of  legislative  dis- 
cretion which,  the  ratio  of  representa- 
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tion  being  28,102,  creates  districts, 
one  of  which  contains  23,789  persons, 
another  21,291,  another  15,806,  an- 
other 26,771,  another  27,129,  and  an- 
other 41,476.  Stevens  v.  Secretary  of 
State  (1914)  181  Mich-  1^9,  148  N.  W. 
97. 

The  limited  discretion  vested  by  the 
Constitution  in  the  legislature,  in  ap- 
portioning the  state  into  senatorial 
districts  "as  nearly  equal  in  popula- 
tion'as  may  be,"  is  transcended  by  an 
apportionment  which  gives  a  city  six 
senatorial  districts,  when,  according 
to  the  representative  ratio,  an  allow- 
ance of  seven  will  still  leave  a  margin 
of  8,996  persons.  State  ex  rel.  Bar- 
rett v.  Hitchcock  (1911)  241  Mo.  463, 
146  S.  W.  40. 

The  constitutional  mandates  as  to 
compactness  of  territory  and  equality 
of  population  are  shown  to  have  been 
disregarded,  where  a  comparison  of 
the  difference  between  the>representa- 
tive  ratio  and  the  population  of  the 
most  compact  district,  with  the  differ- 
ence in  the  least  compact  district,' 
shows  that  the  greatest  variances  in 
population  are  in  the  districts  which 
are  least  compact ;  or,  in  other  words, 
that  compactness  was  not  sacrificed 
in  order  to  obtain  equality  in  popula- 
tion, nor  vice  versa.    Ibid. 

A  statute  which  provides  that  coun- 
ties of  more  than  126,000  inhabitants 
shall  be  divided  into  five  districts,  and 
that  all  territory  outside  of  a  metro- 
politan city  and  more  than  2  miles 
from  the  limits  of  such  city  shall  com- 
prise one  of  those  districts,  and  have 
equal  representation  upon  the  county 
board  with  each  of  the  other  four  dis- 
tricts, is  unconstitutional,  where  the 
result  is  that,  in  the  counties  in  which 
the  act  applies,  the  district  so  formed 
will  contain  less  than  one  third  of  the 
population  of  each  of  the  other  dis- 
tricts, and  will  have  equal  power  in 
the  government  of  the  county.  State 
ex  rel.  Harte  v.  Moorhead  (1916)  99 
Neb.  527,  156  N.  W.  1067. 

A  constitutional  requirement  that 
"the  representation  shall  be  appor- 
tioned according  to  population"  is  not 
met  by  an  apportionment  which,  the 
unit  of  representation  in  the  assembly 
being   approximately   3,000,   and  the 


unit  of  representation  in  the  senate 
being  approximately  1,500,  gives  the 
county  with  a  population  of  703,  one 
senator,  and  to  other  counties,  with 
populations  of  4,794,  6,437,  and  4,843, 
respectively,  only  one  senator  each; 
and  gives  a  county  with  a  population 
of  703  the  same  representation  in  the 
senate  and  assembly  as  a  county  with 
a  population  of  2,446,  while  a  county 
with  a  population  of  1,997  has  the 
same  senatorial  representation  as  the 
three  largest  counties  above  referred 
to,  and  one  more  member  of  assembly 
than  a  county  with  a  population  of 
2,446.  State  ex  rel.  Witanie  v.  Stod- 
dard (1900)  25  Ney.  452,  51  L.RJI. 
229,  62  Pac.  237. 

The  requirement  of  equality,  as 
qualified  by  the  further  constitutional 
provision  for  the  division  of  counties 
into  assembly  districts  "of  convenient 
and  contiguous  territory,"  is  not  met 
by  an  apportionment  into  districts, 
varying  in  population  between  31,000 
and  102,000.  Baird  v.  Kings  County 
(People  ex  rel.  Baird  v.  Broom) 
(1893)  138  N.  Y.  95,  20  L.R.A.  81,  33 
N.  E.  827. 

The  constitutional  requirement 
that  assembly  districts  shall  be  as 
nearly  equal  in  population  as  may  be, 
but  that  no  city  block  shall  be  divided 
in  making  the  apportionment,  is  vio- 
lated, where  the  difference  between 
two  adjoining  assembly*  districts  ex- 
ceeds the- population  of  several  blocks. 
which  could  have  been  placed  in  either 
district.  People  ex  rel.  Gleason  v. 
New  York  (1896)  14  Misc.  105,  35  N. 
Y.  Supp.  259. 

A  difference  of  over  6,000  between 
two  contiguous  assembly  districts  in 
the  same  senatorial  district  is,  where 
conditions  admit  of  substantially 
equal  apportionment  of  assembly  dis- 
tricts as  regards  the  population,  evi- 
dence that  the  apportioning  body  has 
exceeded  its  discretion.  Re  Timmer- 
man  (1906)  51  Misc.  192,  100  N.  Y. 
Supp.  57. 

The  requirements  of  the  constitu- 
tional provision  for  division  of  coun- 
ties into  assembly  districts,  "as  nearly 
equal  in  number  of  inhabitants,  ex- 
cluding aliens,  as  may  be,"  and  that 
no  assembly  district  shall  "contain  a 
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Sweater  excess  in  the  population  over 
an  adjoining  district  in  the  same  sen- 
ate district  than  the  population  of  a 
town  or  block  therein,  adjoining  such 
assembly  district,"  and  that  "towns 
or  blocks  which,  from  their  location, 
may  be  included  in  either  of  two  dis- 
tricts, shall  be  so  placed  as  to  make 
said  districts  most  nearly  equal  in 
number  of  inhabitants,  excluding 
aliens,"  are  not  met  by  the  creation  of 
two  assembly  districts,  containing  re- 
spectively 90,481  and  89,656  inhabit- 
ants, the  difference  being  greater  than 
the  population  of  any  of  the  blocks  on 
the  boundary  line  between  the  two  dis- 
tricts, and  of  a  substantial  character, 
and  not  so  small  as  to  be  trivial. 
Moore  v.  New  York  (1916)  160  N.  Y. 
Supp.  471. 

The  constitutional  provision  that 
'*no  town  and  no  block  in  a  city  in- 
closed by  streets  or  public  ways  shall 
be  divided,  in  the  formation  of  senate 
districts;  nor  shall  any  district  con- 
tain a  greater  excess  in  population 
over  an  adjoining  district  in  the  same 
county  than  the  population  of  a  town 
or  block  therein,  adjoining  such  dis- 
trict. Counties,  towns,  or  blocks 
which,  from  their  location,  may  be  in- 
cluded in  either  of  two  districts,  shall 
be  80  placed  as  to  make  such  district 
most  nearly  equal  in  number  of  in- 
habitants," is  mandatory;  and  is  plain- 
ly violated  where  there  are  differences 
in  population  between  the  various  dis- 
tricts of  between  616  and  1,377,  and 
there  are  blocks  bordering  upon  the 
boundaries  between  others  of  such 
districts,  containing  a  less  number  of 
inhabitants  than  one  half  of  the 
difference  between  the  population  of 
such  districts.  •  Re  Dowling  (1916) 
219  N.  Y.  44,  118  N.  E,  545,  reversing 
(1916)  174  App.  Div.  185,  160  N.  Y. 
Supp.  862. 

In  Williams  v.  Woods  (1914)  —  Tex. 
Civ.  App.  — .  162  S.  W.  1031,  the  dis- 
cretion vested  in  the  apportioning 
body  by  a  statute  requiring  the  divi- 
sion of  a  newly  created  county  into 
convenient  election  precincts  was 
held  to  have  been  exceeded  where  the 
convenience  of  the  voters  was  not  con- 
sulted, and  the  division  made  resulted 
in  i  gross  disparity  in  territory  and 


population,  the  precincts  being  so  di- 
vided that  120  voters  would  elect  two 
of  the  commissioners,  while  the  500 
voters  in  the  other  two  precincts 
would  only  elect  two  commissioners, 
although  the  purpose  of  the  division 
was  to  give  to  the  Anglo-Saxon  ele- 
ment of  the  population  as  nearly  equal 
representation  in  the  government  of 
the  county  as  was  given  to  the  Mexi- 
can. 

Constitutional  provisions  requiring 
assembly,  and  senate  districts  to  be 
apportioned  according  to  the  number 
of  inhabitants,  and  in  as  compact  form 
as  possible,  must  be  deemed  to  have 
been  disregarded  by  an  apportionment 
producing  an  inequality  so  great  that 
one  assembly  district  has  three  times 
the  population  of  another,  and  one 
senate  district  has  more  than  double 
that  of  another,  and  creating  in  one 
instance  a  district  entirely  surrounded 
by  another,  where  these  inequalities 
are  not  shown  to  have  been  made 
necessary  by  any  other  provisions  of 
the  Constitution.  State  ex  rel.  Lamb 
V.  Cunningham  (1892)  88  Wis.  90,  17 
L.R.A.  145,  85  Am.  St.  Rep,  27,  53  N. 
W.  35, 

A  constitutional  requirement  of  ap- 
portionment according  to  the  number 
of  inhabitants,  in  creating  assembly 
and  senate  districts,  is  violated  by  an 
apportionment  act  in  which,  with  the 
average  population  of  51,117  for  a  sen- 
ate district,  the  number  of  inhabit- 
ants in  the  respective  districts  created 
ranges  from  37,000  to  68,000,  And  in 
the  assembly  districts,  with  an  aver- 
age of  16,868,  ranges  from  6,000  to  88,- 
000 ;  as  such  act  is  not  an  "apportion- 
ment," in  any  sense  of  the  word,  but  is 
a  direct  and  palpable  violation  of  the 
Constitution,  bearing  upon  its  face  the 
intrinsic  evidence  that  no  judgment  or 
discretion  was  exercised  in  an  attempt 
to  comply  with  the  Constitution. 
State  ex  rel,  Atty,  Gen.  v.  Cunningham 
(1892)  81  Wis.  440,  15  L.R.A,  561,  51 
N,  W.  724. 

ImatABees  la  whioh  requlremeat  of 
eqiaaUty  has  lieen  ketd  not  to  have 
been  rlolated. 

The  constitutional  provision  thiit 
representation  in  both  houses  of  the 
legislature  shall  be  apportioned  equal- 
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jy,  in  proportion  to  the  population  oi 
the  state,  is  .not  violated  by  an  act 
which,  although  not  producing  an  en- 
tire uniformity  in  the  population  of 
the  different  districts,  does  not  give 
rise  to  an  inference  that  political  con- 
siderations played  any  part  in  its  en- 
actment. State  ex  rel.  Meighen  v. 
Weatherill  (1914)  126  Minn.  336,  147 
N.  W.  105. 

A  legislature  cannot  be  charged 
with  unfairness  in  distributing  the  re- 
maining members  of  assembly  among 
the  counties,  after  all  full  ratios  are 
provided  for,  because  it  takes  into  ac- 
count the  losses  sustained  by  the  most, 
populous  counties,  by  reason  of  the 
adoption  of  a  certain  ratio  of  repre- 
sentation, rather  than  of  aome  other 
more  favorable  to  them;  nor  because 
it  regards  increases  of  population 
shown  by  the  census.  People  ex  rel. 
Carter  v.  Rice  (1892)  135  N.  Y.  473, 
16  L.R.A.  836,  31  N.  E.  921. 

No  abuse  of  the  discretion  vested  in 
the  legislature  as  to  the  apportion- 
ment of  members  of  assembly  is 
shown,  where  each  county  has  been 
given  a  member  for  every  full  ratio 
of  representation  which  it  contains, 
and  the  only  inequalities  alleged  are 
in  the  distribution  of  the  remaining 
members  to  counties  having  a  smaller 
surplus  over  the  ratio  than  other  coun- 
ties have;  at  least,  where  the  reason 
for  such  action  was  not  partisan,  and 
the  fair  inference  is  that  it  was  ab- 
solutely necessary,  to  secure  the  pas- 
sage of  the  bill.    Ibid. 

But  in  Houghton  County  v.  Blacker 
(1892)  92  Mich.  638,  16  L.R.A.  432.  52 
N.  W.  951,  it  is  held  that  there  can  be 
no  legislative  discretion  to  give  to  a 
county  of  less  population  than  an- 
other, greater  representation,  under  a 
Constitution  requiring  representative 
districts  to  contain,  "as  nearly  as  may 
be,"  an  equal  number  of  inhabitants. 

The  division  of  a  county,  containing 
a  million  of  people  or  more,  into  as- 
sembly districts,  in  such  a  way  that 
one  half  of  the  members  of  assembly 
were  elected  by  each  of  the  two  great 
political  parties  at  an  election  fol- 
lowing such  division,  cannot  be  so  es- 
sentially and  plainly  vicious  as  to 
justify  an  appeal  to  the  courts.    Re 


iSaird  (1894)  142  JN.  Y.  523,  37  N.  £. 
619,  affirming  (1894)  76  Hun,  645,  27 
N.  Y.  Supp.  535. 

It  cannot  be  said  that  the  legisla- 
ture did  not  have  in  view  and  apply 
the  principle  of  approximate  equality 
in  population,  notwithstanding  in- 
equalities of  as  much  as  26,000  in  pop- 
ulation of  the  districts  formed  by  the 
act,  the  ratio  of  representation  being 
75,000,  where  the  Constitution  also  re- 
quires all  districts,  except  those 
formed  within  counties  having  suffi- 
cient population  to  be  divided  into 
separate  districts,  to  be  bounded  by 
county  lines,  and  fixes  four  fifths  of 
the  ratio  as  the  minimum  number  of 
inhabitants  each  district  may  contain, 
and  provides  that  counties  containing 
not  less  than  the  ratio  and  three 
fourths,  may  be  divided  into  separate 
districts,  and  the  lowest  number  of 
inhabitants  in  any  district  exceeds 
the  minimum  by  2,000.  People  ex  rel. 
Woodyatt  v.  Thompson  (1895)  155  IlL 
461,  40  N.  E.  307. 

The  constitutional  right  to  equality 
of  representation  is  not  infringed  by 
the  creation  of  a  district  containing 
only  174  voters  in  excess  of  the  ratio 
of  3,240,  where  there  are  seventy- 
three  territorial  units  which  cannot 
be  subdivided,  and  which  must  be 
used  in  making  the  division  and  ap- 
portionment. McGlue  v.  Essex  Coun- 
ty (1916)  225  Mass.  59,  113  N.  E.  742. 

The  constitutional  requirement  of 
equality  of  representation  is  not  dis- 
regarded by  an  apportionment  divid- 
ing a  county  into  27  districts, 
in  10  of  which  the  variation  from 
the  representative  unit  is  less  than 
300,  in  5,  more  than  300  and  less 
than  400,  in  8,  between  400  and  700, 
and,  in  the  remaining  4,  790,  831,  868, 
and  1,024,  respectively,  and  the  more 
serious  inequalities  could  have  been 
avoided  only  by  a  combination,  the 
effect  of  which  would  be  to  work  al- 
most as  great  a  discrimination  in  fa- 
vor of  the  new  districts  as  that  exist- 
ing against  the  old.  Brophy  v.  Suffolk 
County  Apportionment  Comrs.  (1916) 
225  Mass.  124,  113  N.  E.  1040. 

An  apportionment  giving  to  a  coun- 
ty three  districts  is  not  unconstitu- 
tional, where,  on  the  basis  of  a  repre- 


sentative  ratio  of  96,862,  .a  division 
of  it  into  two  districts  would  leave  a 
surplus  population  of  89,798  unrepre- 
sented. State  ex  rel.  Barrett  v.  Hitch- 
cock (1911)  241  Mo.  453,  146  S.  W.  40. 

The  constitutional  requirement  of 
equality  of  representation,  as  modi- 
fied by  provisions  forbidding  the  divi- 
sion of  towns,  and  requiring  the  con- 
venience and  contiguity  of  territory 
in  the  formation  of  the  districts,  can- 
not be  said  to  have  been  violated  by 
an  apportionment  which  (the  repre- 
sentative ratio  being  54,877)  so  di*- 
vides  a  county  that  eleven  of  the 
eighteen  districts  contain  each  a  pop- 
ulation ranging  between  53,000  and 
58,000,  three  of  the  remaining  dis- 
tricts containing  respectively  61,263, 
60,808,  60,381,  three  others,  respec- 
tively, 50,393,  49,197,  48,944,  and  the 
other  district  58,560.  Re  Baird 
(1894)  142  N.  Y.  523,  37  N.  E.  619,  af- 
firming (1894)  76  Hon,  545,  27  N.  Y. 
Supp.  535. 

The  discretion  vested  in  county 
boards  of  supervisors  in  laying  out 
assembly  districts,  to  be  as  nearly 
equal  in  number  of  inhabitants  as 
may  be,  and  of  convenience  and  con- 
tigous  territory,  in  as  compact  form 
as  practicable,  is  not  abused  by  in- 
cluding towns  in  assembly  districts 
with  the  rest  of  which  they  have,  by 
reason  of  identity  of  interest  and  con- 
venient means  of  communication,  nat- 
ural business  and  political  affilia- 
tions; notwithstanding  their  transposi- 
tion would  reduce  the  inequality  in 
population  between  the  two  districts 
from  716  to  144.  Smith  v,  St.  Law- 
rence County  (1896)  148  N.  Y.  187,  42 
N.  E.  592,  reversing  (1895)  90  Hun, 
568,  36  N.  Y.  Supp.  40. 

An  apportionment  uniting  districts, 
which,  in  consequence  of  the  change 
in  the  relative  population  of  the  orig- 
inal districts,  have  lost  their  right  to 
separate  representation  in  the  senate, 
and  are,  under  the  (Constitution,  ac- 
cordingly required  to  be  attached  each 
to  some  other  district  adjoining  it, 
having  the  least  pdpulation,  is  not 
invalid  because,  by  combining  them 
differently,  an  apportionment  would 
be  attained  in  which  the  fractions 
over  a  ratio  would  be  less,  and  a  less 
number  of  districts  with  a  requisite 


fractional  ratio  for  a  senator  would 
be  deprived  of  separate  representa- 
tion, where  the  Constitution  nowhere 
provides  the  order  in  which  the  dis- 
tricts shall  be  apportioned,  the  limit 
as  to  fractions,  nor  as  to  separate  rep- 
resentation based  on  fractional  ratios. 
State  ex  rel.  Gallagher  v.  Campbell 
(1891)  48  Ohio  St.  435,  27  N.  £;  884. 

An  Apportionment  act  cannot  be 
declared  unconstitutional  on  the 
ground  of  inequality  of  representa- 
tion, where,  although  several  districts 
accorded  only  one  representative  con- 
tain more  than  the  unit  of  population 
necessary  for  one  representative,  none 
of  them  approaches  the  population 
which  would  entitle  it  to  two  repre- 
sentatives, and,  in  districts  whose  pop- 
ulation is  less'  than  the  number  of 
units  required  to  entitle  them  to  the 
number  of  representatives  granted 
them,  in  no  instance  is  the  deficiency 
equal  to  a  unit,  and  in  most  of  them 
the  differences  are  comparatively  in- 
significant; and,  in  the  few  instances 
where  the  surplus  or  deficiency  was 
considerable,  it  is  evident  that  some 
special  reason  induced  the  making  of 
the  differences,  and  not  an  intent  on 
the  part  of  the  legislature  to  ignore 
the  constitutional  requirement.  State 
ex  rel.  Warson  v.  Howell  (1916)  92 
Wash.  540,  159  Pac.  777. 

T.  Wata   of  contiguity   tw   invalidatino 
apportloHtnetit. 

The  ordinary  and  plain  meaning  of 
the  words,  "contiguous  territory,"  is 
not  territory  near  by,  in  the  neighbor- 
hood or  locality  of,  but  territory  touch- 
ing, adjoining,  and  connecting,  as  dis- 
tinguished from  territory  separated 
by  other  territory.  Sherrill  v. 
O'Brien  (1907)  188  N.  Y.  185,  117  Am. 
St.  Rep.  846,  81  N.  E.  124. 
■  But  the  constitutional  requirement 
of  contiguity  is  not  violated  by  join- 
ing Richmond  county  on  Staten  Island, 
which,  from  its  insular  situation,  con- 
stitutes an  exception,  of  necessity,  to 
'such  constitutional  provision,  with 
the  county  of  Queens  on  Long  Island, 
where,  by  reason  of  other  constitu- 
tional provisions,  it  cannot  be  joined 
with  the  nearer  counties  of  New  York 
or  Kings  to  make  a  senate  district. 
Ibid. 


In  the  case  last  above  cited  it  was 
also  intimated  that  the  constitutional 
requirement  of  contiguity  would  not 
be  violated  by  the  joining  of  Rich- 
mond county  with  any  of  the  Hudson 
river  counties,  although  noncontigu- 
ous ;  and  it  was  accordingly  held  in  Re 
Reynolds  (1911)  202  N.  Y.  420,  96 
N.  E.  87,  416,  affirming  (1908)  128 
App.  Div,  881,  115  N.  Y.  Supif.  1114, 
that,  as  to  combine  Richmond  county 
with  part  of  either  of  the  only  con- 
tiguous counties  (New  York  and 
Kings),  would  violate  the  requirement 
of  the  Constitution  that  no  county 
shall  be  divided,  in  the  formation  of 
a  senate  district,  except  to  make  two 
or'  more  senate  districts  wholly  in 
such  county,  the  union  of  Richmond 
and  Rockland  counties  complied  as 
nearly  with  the  letter  of  the  Consti- 
tution as  is  physically  possible. 

"Convenient  and  contiguous  terri- 
tory," within  the  meaning  of  the  con- 
stitutional provision  as  to  the  appor- 
tionment of  election  districts,  does 
not  mean  contiguous,  in  contact  by 
land  when  applied  to  counties  which 
are  insular  or  peninsular  in  character, 
and  consequently  Keweenaw  and  Isle 
Royal  counties  in  Michigan  may  be 
declared  as  convenient  and  contig- , 
uous  to  other  counties  bordering  on 
deep  waters  of  the  lake,  as  to  HcMigk- 
ton  county,  which  is  most  nearly  prox- 
imate. Houghton  County  v.  Blacker 
(1892)  92  Mich.  638,  16  L.R.A.  432,  52 
N.  W.  951. 

TI,  Lack  of  convenience  or  otunpactneM 

of  territory,  a«  invalidatiTig  apportion- 

ntent. 

The  constitutional  requirement  of 
compactness  is  an  attempt  to  guard 
against  the  legislative  ^vil  commonly 
known  as  the  gerrymander.  People 
ex  rel.  Woodyatt  v.  Thompson  (1895) 
155  lU.  451,  40  N.  E.  307. . 

As  used  in  the  Constitution  and  ap- 
plicable to  mere  territorial  surface, 
the  word  "compact"  means  "closely 
united,"  and  the  provision  that  the 
district  shall  be  formed  of  contiguous 
and  compact  territory  means  that  the 
territorial  divisions  forming  a  district 
must  not  only  touch  each  other,  but 
must  be  closely  united.    Ibid. 

In   Sherrill   v.   O'Brien    (1907)    188 


N.  Y.  186,  117  Am.  St  Rep.  841,  81  N. 
E.  124,  the  meaning  of  the  constitu- 
tional   mandate,    that    representative 
districts  shall  "be  in  as  compact  form 
as  practicable,"  is  discussed  by  Wern- 
er, J.,  as  follows:    "The  noun  'com- 
pactnesB'.  is  defined  in  the  Century 
Dictionary  as  'the  state  or  quality  of 
being  compact;  firmness;  close  union 
of  parts.'    The  noun  'form'  is  defined 
as  'external  shape  or  configuration  of 
a  body;  the  figure  as  defined  by  lines 
and  surfaces.'    These  two  definitions 
clearly  disclose  the  possibility  of  con- 
founding 'form'  and  'compactness,'  in 
cases  where  there  is  reason  for  pre- 
serving the  distinction  between  them. 
To    the    ordinary    observer,    a    first 
glance  at  the  map  showing  the  thir- 
teenth senatorial  district  would  seem 
to  suggest  a  plain  absence  of  com- 
pactness, when  in  fact  it  is  nothing 
more  than  irregularity  in  form.    Close 
union  of  territory  does  not  depend  up- 
on any  particular  shape.    In  the  phys- 
ical world  the  most  compact  body  is 
the   complete    sphere,    in   which  the 
center  is  at  the  same  distance  from 
every  part  of  the  surface.     Next  in 
order  of  compactness,  perhaps,  would 
be  the  perfect  square,  and  then  the 
parallelogram.     For  obvious  reasons 
these  arbitrary  symbols  cannot  be  ap- 
plied to  the  demarcation  of  lands  in- 
to political  divisions.    The  rarity  with 
which  they  are  even  approximated  is 
shown    by    every    geographical    map 
ever  made.    It  is  to  be  observed,  more- 
over, that  the  command  as  to  compact- 
ness is  qualified  by  the  test  of  practi- 
cability.  The  senatorial  districts  shall 
'be  in  as  compact  form  as  practicable.' 
In  other  words,  they  shall  be  as  com- 
pact as  feasible;  as  compact  as  may 
be,  within  the  bounds  of  actual  execu- 
tion, as  distinguished  from  theoreti- 
cal discussion.     Compactness,  as  ap- 
plied to  one  situation,  may  have  a 
clear  meaning  that  would  be  wholly 
inapplicable  to  a  different  situation. 
It  may  be  one  thing  as  applied  to  the 
Adirondack  region,  and  quite  another 
as    to    a    tenement-house    district   in 
New  York  city.     I  think  it  may  also 
be  fairly  argued  that  the  term  'com- 
pact,' as  used  in  our  Constitution,  has 
reference    not    merely   to    territorial 
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^  compression,  but  to  density  of  popu- 
lation and  such  considerations  as  con- 
venience of  access  and  unity  of  inter- 
est, as  well  as  'those  constitutional 
limitations  inhibiting  the  division  of 
certain  city  blocks,  and  enjoining  the 
placing  of  oilers  so  as  to  produce  the 
most  approximate  equality  of  papula- 
tion. When  the  matter  is  viewed  in 
the  light  of  these  suggestions,  it 
seems  to  me  that  a  court  cannot  pass 
upon  the  compactness  of  a  given  dis- 
trict without  critically  going  over  the 
entire  territory  of  which  it  forms  a 
part,  so  as  to  be  able  to  see  what  ef- 
fect a  different  subdivision  would 
have  upon  the  whole.  The  most  prac- 
tical test  of  the  question  is  to  draw 
a  rough  sketch  of  an  island  of  ir- 
regular shape  and  divide  the  interior 
into  absolute  squares,  each  of  which 
theoretically  contains  an  equal  num- 
ber of  inhabitants,  excluding  aliens. 
The  outer  edge  or  fringe  of  the  is- 
land would,  in  the  nature  of  things, 
have  to  be  divided  into  spaces  of  ir- 
regular shapes,  having  a  greater  or 
lesser  area  than  the  squares,  and  rep- 
resenting corresponding  differences 
in  population.  By  dividing  the  total 
population  of  the  island  by  the  num- 
ber of  senate  districts  to  be  erected, 
the  ratio  for  each  district  would  be 
obtained.  It  will  readily  be  seen 
that,  even  under  such  an  arbitrary 
arrangement,  the  senate  districts 
would  necessarily  have  to  be  of  ir- 
regular shapes  and  different  sizes, 
thus  embracing  varying  numbers  of 
the  squares  or  irregular  spaces." 

It  is  not  enough  that  some  of  the 
districts  created  may  be  subject  to 
criticism  with  respect  to  compactness. 
Re  Dowling  (1916)  219  N.  Y.  44.  113 
N.  E.  545. 

The  fact  that  a  district  is  of  irregu- 
lar form  does  not  necessarily  estab- 
lish that  it  has  not  been  formed  with 
reference  to  convenience,  as  required 
by  the  Constitution.  Re  Baird  (1894) 
142  N.  Y.  523,  37  N.  E.  619. 

Where  the  constitutional  provision 
for  compactness  is  not  unqualified, 
but  is  merely  that  the  district  shall 
be  "as  compact  as  practicable,"  this 
permits  of  a  consideration  in  good 
faith   of   existing   lines,   topography. 


means  of  transportation,  etc.  Be 
Dowling  (1916)  219  N.  Y.  44,  118  N. 
E.  545,  reversing  (1916)  174  App.  Div. 
185, 160  N.  Y.  Sijpp.  862. 

The  constitutional  i«quirement  of 
compactness  is  not  to  be  taken  as  re- 
quiring districts  in  the  shape  of 
squares  and  rectangles,  where  the 
fact  that  the  Constitution  also  pro- 
vides that  the  district  shall  be  bound- 
ed by  county  lines,  except  where  a 
county  shall  have  su£9cient  population 
to  be  divided  into  separate  districts, 
considered  in  connection  with  the  ir- 
regularities in  the  size  and  bound- 
aries of  the  counties,  shows  that  such 
a  division  was  not  contemplated.  Peo- 
ple ex  rel.  Woodyatt  v.  Thompson 
(1895)  156  111.  451,  40  N.  E.  307.        < 

Modlfloatloii  of  requirements  of  eon- 
▼enienee  or  compaotneM  hj  otlior 
constltntlonal  veqalrementa. 

A  provision  requiring  compactness 
in  territory  may,  in  application,  be 
modified  by  the  requirement  of  equal- 
ity in  population.  People  ex  rel. 
Woodyatt  v.  Thompson   (IIL)  supra. 

In  State  ex  rel.  Lamb  v.  Cunning- 
ham (1892)  88  Wis.  90,  17  L.R.A.  145, 
35  Am.  St.  Rep.  27,  58  N.  W.  35,  it  is 
said  that  "compactness,  being  of 
lesser  importance,  may  to  some  ex- 
tent yield  in  aid  of  securing  a  nearer 
approach  to  equality  of  representa- 
tion." 

A  requirement  that  all  districts,  ex- 
cept those  formed  within  counties 
having  sufficient  population  to  be  di- 
,  vided  into  separate  districts,  must  be 
bounded  by  county  lines,  takes  prece- 
dence of  the  requirement  of  compact- 
ness of  territory.  People  ex  rel. 
Woodyatt  v.  Thompson  (1895)  155 
IIL  451,  40  N.  E.  807. 

If  the  matter  of  convenience  can- 
not be  given  great  weight  because  of 
other  provisions,  then  the  failure  to 
make  the  district  consist  of  conven- 
ient territory  is  not  fatal  to  the  valid- 
ity of  the  apportionment;  but,  where 
it  is  apparent  that  the  matter  of  con- 
venience can  be  considered  without 
disregarding  any  of  the  provisions, 
the  language  of  the  Constitution 
should  be  given  effect.  Re  Livingston 
(1916)  96  Misc.  341,  160  N.  Y.  Supp  i 
462. 
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lastaae**   In    vrlUok    proTiaioas    as    to 
eoaipaotaass     or     coaTealeaoe     kaTe 
.    be«B  k«Id  to  kave  booa  vlolatofl. 

The  requirement  of  compactness 
cannot  be  deemed  to'  have  been  over* 
ridden  by  the  requirement  of  equality 
of  population,  where  a  comparison  of 
the  difference  between  the  representa- 
tive ratio  and  the  population  of  the 
most  compact  districts,  with  the  dif- 
ference in  the  least  compact  districts, 
shows  that  the  greatest  variances  of 
population  are  in  the  districts  which 
are  least  compact.  State  ex  rel.  Bar- 
rett v.  Hitchcock  (1911)  241  Mo.  453, 
146  S.  W.  40. 

The  provision  as  to  compactness 
must  be  deemed  to  have  been  violat- 
ed, where  no  other  constitutional  pro- 
vision makes  the  shape  of  the  district 
necessary.  Re  Livingston  (1916)  96 
Misc.  341,  150  N.  Y.  Supp.  462. 

The  constitutional  provision  of  com- 
pactness is  violated  by  the  creation 
of  a  district  entirely  surrounded  by 
another,  where  the  laying  out  of  the 
districts  in  such  form  is  not  shown 
to  have  been  made  necessary  by  any 
other  provisions  of  the  Constitution. 
State  ex  rel.  Lamb  v.  Cunningham 
(1892)  83  Wis.  90,  17  L.R.A.  145,  35 
Am.  St.  Rep.  27,  53  N.  W.  35. 

The  constitutional  requirement  of 
compactness  would  seem  to  have  been 
disregarded,  by  the  creation  of  a  sen- 
ate district  with  boundaries  of  many 
sides  and  various  angles,  where  a  ref- 
erence to  the  boundaries  of  the  sen- 
ate district  in  the  county,  as  made  by 
the  constitutional  convention,  shows 
that  the  county  can  be  divided  into 
districts  which  are  reasonably  com- 
pact, each  having  comparatively  few 
sides  and  angles.  Sherrill  v.  O'Brien 
(1907)  188  N.  Y.  185,  117  Am.  St. 
Rep.  841,  81  N.  E.  124. 
)  The  constitutional  requirement, 
that  assembly  districts  shall  be  "in 
as  compact  form  as  practicable,"  is 
violated  by  the  creation  of  assembly 
districts  lying  wholly  within  a  city, 
one  of  which  commences  on  the  west- 
erly margin  of  the  city,  and  runs 
thence  along  its  westerly  boundary  in 
a  southeasterly  direction  li  miles, 
having  an  average  width  of  i  mile, 
then  takes  an  abrupt  turn  to  the  north 
for  li  miles,  with  an  average  width  of 


i  of  a  mile,  and,  with  some  further 
turnings,  runs  westerly  for  i  a  mile, 
having  an  average  width  of  }  of  a 
mile,  and  then  turns  southeasterly  for 
i  of  a  mile,  having  a  width  at  some 
points  of  but  two  city  blocks,  then 
turns  at  right  angles  and  in  a  north- 
easterly direction,  for  i  of  a  mile,  be- 
ing between  5  and  6  miles  in  length, 
and  having  thirty  sides  or  faces, 
while  another  has  thirty-one  sides  or 
faces,  the  lines  of  which  divide  five 
wards  of  the  city,  and  run  in  a  half 
circle  about  the  northerly  portion  of 
the  first-described  district.  Re  Tim- 
merman  (1906)  51  Misc.  192,  100  N. 
Y.  Supp.  57. 

The  constitutional  mandate  requir- 
ing assembly  districts  to  be  "of  con- 
venient and  contiguous  territory,  in 
as  compact  form  as  practicable,"  is 
not  complied  with  by  the  creation  of 
an  assembly  district  in  a  city,  from 
the  northeasterly  section  of  which 
district  there  is  no  possible  way  of 
going  by  car  line  to  the  other  portions 
of  it  without  going  through  another 
assembly  district,  while  one  wishing 
to  travel  between  certain  points  with- 
in the  district  would  be  obliged  to  go 
a  distance  of  thirty-one  blocks  if  he 
should  keep  within  the  confines  of  the 
district;  although,  if  he  should  go 
directly  from  the  one  place  to  the 
other,  he  would  have  to  go  but  a  dis- 
tance of  five  blocks.  Re  Livingston 
(1916)  96  Misc.  341,  160  N.  Y.  Supp. 
462. 

A  constitutional  requirement  of 
compactness  is  violated  by  the  crea- 
tion of  a  district  irregular  in  shape, 
having  forty-seven  boundaries  or 
faces,  but  thirteen  of  which  repre- 
sent external  boundaries  of  the  terri- 
tory in  which  it  was  created,  and  it 
appears  that  the  district  can  be  re- 
apportioned so  as  to  be  truly  com- 
pact.    Ibid. 

The  constitutional  requirement  of 
compactness  is  not  met  by  the  laying 
out  of  an  assembly  district  in  a  city 
having  an  end  or  tail  consisting  of 
six  blocks,  forming  the  appearance  of 
a  ladder,  and  one  of  the  boundary 
lines  of  which  departs  from  an  other- 
wise straight  line  of  division  to  ran 
around    another     block,     where,    it 
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does  not  appear  that  such  irregulari- 
ties are  necessary  in  order  to  comply 
with  some  other  prpvision  of  the  Con- 
stitution, such  as  convenience,  and  it 
is  shown  that  the  districts  can  be  laid 
out  without  such  irregularities. 
Moore  v.  New  York  (1916)  160  N.  Y. 
Supp.  471. 

Xastaaec  In  vrhleh  requireaieBt  of  eooi- 
paetaMW  ha*  been  held  not  to  k«T0 
TioUted. 

A  constitutional  requirement,  that 
the  representative  district  shall  "be 
in  as  compact  form  as  practicable,"  is , 


not  violated  by  the  creation  of  a  dis- 
trict, the  counties  in  which  consist 
of  contiguous  territory,  and  are  sit- 
uated  along  the  chief  lines,  of  travel 
and  commerce  running  through  them, 
and  are  compact  in  interest  as  well 
as  in  means  of  intercommunication, 
although  from  a  geographical  stand- 
point there  may  be  some  want  of  com- 
pactness. Payne  v.'  O'Brien  (1906) 
114  App.  Div.  890,  101  N.  Y,  Supp.  858, 
reversed  on  other  grounds  in  (1907) 
188  N.  Y.  185,  117  Am.  St.  Rep.  841, 
81  N.  E.  124.  E,  S.  O. 


MARGARET  MCDONALD,  by  Next  Friend,  Appt, 

V. 

CITY  OF  SPRING  VALLEY. 

nUnoia  Supreme  Cvurt  —  October  21,  1918, 

(286  III.  52,  120  N.  E.  476.) 

Appeal  —  constitutional  question  —  waiver. 

1.  Submission  of  a  cause  to  an  appellate  court  Iiaving  no  jurisdiction  of 
constitutional  questions  waives  them  so  that  they  cannot  be  raised  on 
further  appeal. 

[See  note  on  this  question  beginning  on  page  1363.] 


—  sustaining  demnrrer  —  allegations 
taken  as  tme. 

2.  Upon  appeal  from  an  order  sus- 
taining a  demurrer  to  the  declaration 
its  allegations  of  fact  must  be  taken 
as  true. 

Statute  —  construction  —  implied  ex* 
ception. 

3.  Statutes  general  in  their  terms 
are  frequently  construed  as  containing 
exceptions,  when  considered  in  connec- 
tion with  well-known  rules  of  law,  with- 
out the  courts  being  subjected  to  the 
criticism  of  having  entered  the  legis- 
lative field. 

Negligence  —  child. 

4.  A  child  under  seven  years  of  age 
is  incapable  of  conduct  which  will  con- 
stitute contributory  negligence. 

—  capacity  for  crime. 

6.  At  common  law  an  infant  within 
seven  years  of  age  was  conclusively 
presumed  to  be  incapable  of  committing 
a  crime,  and  between  seven  and  four- 
teen the  presumption  continued,  but 
might  be  overcome  by  proof. 
Municipal  corporations  —  notice  of  in- 
jury —  infant. 
6.  A  statute  requiring  notice  to  a 


municipal  corporation  of  personal  in- 
juries caused  by  its  n^ligence  does  not 
require  such  notice  to  be  given  by  in- 
fants under  seven  years  of  age. 

Constitutional  law  —  due  process  — 
prosecution  of  claim  by  infant. 

7.  A  child  would  be  deprived  of  due 
process  of  law  by  requiring  it  to  pre- 
sent its  claim  to  the  municipality  as  a 
condition  to  maintaining  an  action  by 
it  for  personal  injuries  due  to  the  neg- 
ligence of  the  municipality. 

Statute  —  construction  —  reasonable- 
ness. 

8.  The  construction  of  a  statute  so 
as  to  make  it  appear  that  the  legisla- 
ture intended  to  require  that  to  be 
done,  in  a  few  exceptional  cases,  which 
is  utterly  impossible  of  performance, 
is  unreasonable. 

Infant  —  appointment  of  agent. 

9.  A  minor  is  incapable  of  appoint-, 
ing  an  agent  or  attorney. 

Parent  and  child  —  parent  as  agent. 

10.  A  parent,  although  the  natural 
guardian  of  a  child,  is  not  its  agent  or 
attorney. 
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District,  reversing  a  judgment  of  the  Circuit  Court  for  Bureau  County  in 
her  favor  in  an  action  brought  to  recover  damages  for  personal  injuries, 
alleged  to  have  been  caused  by  defendant's  negligence.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  J.  L.  Spanlding  and  C.  N. 
HollMich,  for  appellant: 

A  child  of  seven  years  does  not  have 
power  to  legally  appoint  an  agent  or 
give  a  power,  warrant  or  letter  of  at- 
torney. 

22  Cyc.  514;  Cole  v.  Pennoyer,  14  Xll. 
158;  Fuqua  v.  Sholem,  60  III.  App. 
140;  Lowis  v.  Conrad  Seipp  Brewing 
Co.  63  111.  Aw).  348;  Ware  v.  Cart- 
ledge.  24  Ala.  622.  60  Am.  Dec.  489; 
Robbins  v.  Mount.  4  Robt.  568;  Holden 
V.  Curry,  85  Wis.  504,  55  N.  W.  966; 
Glass  V.  Glass.  76  Ala.  368;  Tapley  v. 
McGee.  6  Ind.  56 ;  Turner  v.  Bondalier, 
31  Mo,  App.  582;  Fuller  v.  Smith,  49 
Vt.  263;  Burns  v.  Smith,  29  Ind.  App. 
181,  94  Am.  St.  Rep.  268,  64  N.  E. 
94;  Poston  v.  Williams,  99  Mo.  App. 
513.  73  S.  W.  1099;  Weidenhammer  v. 
McAdams,  52  Ind.  App.  98,  98  N.  E. 
883;  State  v.  Field,  139  Mo.  App.  20, 
119  S.  W.  499. 

An  attempt  by  an  infant  of  the  ad- 
mitted age  and  incapacity  of  the  plain- 
tiff, in  seeking  to  appoint  an  agent  or 
attorney,  would  have  been  absolutely 
void. 

22  Cyc. -514;  Cole  v.  Pennoyer,  14 
111.  158;  Armitage  v.  Widoe,  36  Mich. 
1^;  Fuqua  v.  Sholem,  60  111.  App.  140; 
Waples  V.  Hastings,  8  Harr.  (Del.) 
403;  Pyle  v.  Cravens,  4  Litt.  (Ky.)  18', 
Wade  V.  Pulsifer,  54  Vt.  45;  Trueblood 
V.  Trueblood,  8  Ind.  195,  65  Am.  Dec. 
756 ;  Semple  v.  Morrison,  7  T.  B.  Mon. 
298;  Kain  v.  Postley,  2  Edm.  Sel.  Cas. 
132;  Smoot  v.  Ryan,  187  Ala.  396,  65 
So.  828. 

Where  the  law  requires  that  persons 
injured  by  the  negligence  of  a  city  shall 
file  a  claim  within  a  time  certain, 
showing  the  nature  and  extent  of  the 
injuries,  as  a  condition  precedent  to 
the  right  of  recovery,  if  it  be  impos- 
sible for  the  claimant,  owing  to  either 
physical  or  mental  disability,  to  make 
the  claim  within  the  time  prescribed, 
literal  compliance  as  to  the  time  limi- 
tation will  not  be  required. 

Bom  V.  Spokane,  27  Wash.  719,  68 
Pac.  386;  Terrell  v.  Washington,  158 
N.  C.  281,  73  S.  E.  888;  Webster  v. 
Beaver  Dam,  84  Fed.  280;  Ehrhardt 
v.  Seattle,  83  Wash.  664,  74  Pac.  827; 
Morrison  v.  Toronto,  12  Ont.  L.  Rep. 
333. 


Plaihtiir,  an  infant  seven  years  of 
age,  was,  as  a  matter  of  law,  in  such 
a  condition  of  physical  and  mental  in- 
ability as  to  excuse  noncompliance  by 
her  with  the  statute,  requiring  a  writ- 
ten statement  of  her  claim  to  be  filed 
by  herself,  or  her  agent  or  attorney, 
with  the  city  officers,  within  six  months 
after  the  injury. 

Murphy  v.  Ft.  Edward,  213  N.  Y. 
397,  107  N.  E.  716,  Ann.  Cas.  1916C, 
1040,  9  N.  C.  C.  A.  279. 

On  account  of  the  physical  and  men- 
tal incapacity  of  the  plaintiff,  occa- 
sioned by  her  tender  years,  she  was 
not  required  to  strictly  comply  with  the 
statutory  provisions  as  to  the  time  of 
giving  a  written  statement,  in  order  to 
fix  her  right  of  recovery.    . 

Newland  v.  Marsh,  19  111.  384;  Peo- 
ple ex  rel.  Johnson  v.  Peacock.  98  lU. 
177;  Condon  v.  Chicago,  249  111.  696, 
94  N.  E.  976;  Sturges  v.  Chicago,  237 
111.  51,  86  N.  E.  683. 

Messrs.  M.  P.  Cornelias,  J.  E.  Ma- 
lone,  Jr.,  and  Manton  lifaverlck  for 
appellee. 

Cooke,  J.,  delivared  the  opinion  of 
the  court: 

The  appellant,  Margaret  McDon- 
ald, by  Patrick  McDonald,  her  next 
friend,  brought  her  suit  in  trespass 
on  the  case  against  the  city  of 
Spring  Valley.  appeUee,  in  the  cir- 
cuit court  of  Bureau  county,  charg- 
ing appellee  with  negligence  whidi 
resulted  in  the  loss  of  the  third  fin- 
ger, of  her  left  hand.  Appellee  filed 
a  general  and  special  demurrer  to 
the  declaration;  the  grounds  for  the 
special  demurrer  being  that  appel- 
lant did  not  comply  with  the  re- 
quirements of  the  statute  relative  to 
the  giving  of  notice  to  appellee  of 
the  injury  complained  of,  and  that 
under  the  facts  alleged  in  ttie  declar- 
ation she  was  not  excused  from 
complying  with  the  statute,  on  ac- 
count of  her  minority  or  her  mental 
or  physicr.l  disability.  The  court 
overruled  the  demurrer,  and,  ap- 
pellee having  elected  to  stand  by  its 
demurrer,  a  jury  was  called,  and 
damages  were  assessed  in  the  sum 


of  $1,000,  upon  which  verdict  the 
court  rendered  judgment.  On  ap- 
peal to  the  appellate  court  for  the 
second  district,  the  judgment  of  the 
'circuit  court  was  reversed  without 
remanding,  and,  a  certificate  of  im- 
portance having  been  granted,  the 
cause  was  brought  to  this  court  for 
further  review  by  appeal.' 

The  declaration  alleges  that  ap- 
pellee permitted  a  building  to  be 
erected  and  maintained  in  one  of  its 
streets  as  a  place  of  amusement,  in 
which  appellant,  through  the  negli- 
gence of  appellee,  received  the  in- 
jury complained  of  on  June  24, 
1916;  that  on  March  14,  1917,  ap- 
pellant filed  in  the  offices  of  the  city 
attorney  and  city  clerk  of  appellee  a 
statement  in  writing  signed  by  her, 
giving  her  name,  the  date  and  about 
the  hour  of  the  accident,  the  place 
and  location  where  the  accident  oc- 
curred, and  the  address  of  the  at- 
tending physician;  that  appellant 
on  June  24,  1916,  and  on  March  14, 
1917,  was  a  minor  of  the  age  of 
seven  years;  that  on  those  dates, 
on  account  of  her  tender  years,  she 
did  not  know  and  was  not  informed 
by  any  one  of  the  provisions  of  the 
statute  concerning  suits  at  law  for 
personal  injury  against  cities,  vil- 
lages, and  towns;  and  that  on  ac- 
count of  her  tender  years  and  her 
physical  and  mental  incapacity  it 
was  impossible  for  her  to  give  to  the 
city  attorney  or  the  city  clerk,  or  to 
any  one  whomsoever,  the  notice  re- 
quired to  be  given  by  said  statute, 
or  to  know,  comprefaend,  under- 
stand, or  comply  with  the  terms  and 
requirements  of  that  statute. 

The  act  referred  to  in  the  declar- 
ation is  as  follows:  "Any  person 
who  is  about  to  bring  any  action  or 
suit  at  law  in  any  court  against  any 
incorporated  city,  village  or  town 
for  damages  on  account  of  any  per- 
sonal injury  shall,  within  six 
months  from  the  date  of  injury,  or 
•when  the  cause  of  action  accrued, 
either  by  himself,  agent  or  attor- 
ney, file  in  the  office  of  the  city  at- 
torney (if  there  is  a  city  attorney, 
and  also  in  the  office  of  the  city 
clerk)  a  statement  in  writing, 
2  A.L.R.— 86. 


signed  by  such  person,  his  agent  or 
attorney,  giving  the  name  of  the 
person  to  whom  such  cause  of  action 
has  accrued,  the  name  and  residence 
of  the  person  injured,  the  date  and 
about  the  hour  of  the  accident,  the 
place  or  location  where  such  acci- 
dent occurred  and  the  name  and  ad- 
dress of  the  attending  physician  (if 
ally) ."  Kurd's  Stat.  1917,  p.  1663. 
It  is  the  contention  of  appellant 
that  the  admitted  facts  set  up  in  the 
declaration  constitute  a  good  and 
complete  cause  of  action,  and  that 
under  the  law  she  was  not  required 
to  do  more  than  it  was  admitted 
she  had  done  in  order  to  entitle  her 
to  recover,  for  the  reason  that  the 
laws  of  this  state  did  not  require 
her,  under  the  admitted  facts  dis- 
closed by  the  pleadings,  to  serve  a 
notice  within  six  months  after  the 
injury,  to  entitle  her  to  recover. 
Appellant  insists  that,  under  a  prop- 
er construction  of  this  statute,  one 
in  her  condition  is  excepted  from 
its  operation;  and  that  because  of 
her  mental  incapacity  the  statute 
does  not  apply  to  her  and  she  is  not 
required  to  give  the  statutory  notice 
within  six  months  after  receiving 
the  injury.  The  allegations  of  the 
declaration  must  be  taken  as  true 
and  it  must  be  con- 
ceded, as  is  done  by  a»»«»'7- 

COUnsel     for     appel-    mwre^-«ue- 

lee,  that  appellant  SlS2.* 
was  mentsjly  in- 
capable of  giving  the  notice  required 
by  the  statute.  It  is  the  contention 
of  appellee  that  the  statute,  being 
general  in  its  terms,  cannot  be  con- 
strued to  make  any  exception,  and 
that  tile  legislature  has  tiie  power, 
if  it  sees  fit  to  do  so,  to  make  the 
statute  applicable  to  all  persons, 
without  regard  to  their  situation  or 
mental  condition. 

Statutes  general  in  their  terms 
are  frequently  construed  to  contain 
exceptions,  when  considered  in  con- 
nection with   well- 
known  rules  of  law,  (x^Jtr^tios- 
vrithout  tiie  courts  i^Jiuon. 
being  subjected  to 
the  criticism  of  having  entered  the 
legislative  field.    This  is  done  upon 


1362 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


the  theory  that  statutes,  though 
gener^  in  their  terms,  have  been 
enacted  ivith  the  full  recognition  of 
rules  of  law  which  have  become  well 
known  and  well  established.  From- 
time  immemorial  the  status  of  a 
minor  of  tender  years  has  been  rec- 
ognized in  law  to  be  different  from 
that  of  one  of  more  mature  years. 
The  law  recognizes  that  up  to  the 
age  of  seven  years  a  child  is  incapa- 
ble of  such  conduct 
*hiid.**"~~  as  will  constitute 
contributory  negli- 
gence, and  our  courts  have  uniform- 
ly so  stated  the  law  in  their  instruc- 
tions to  juries.  Chicago  City  R.  Co. 
V.  Tuohy,  196  111.  410,  58  L.R.A.  270, 
.63  N.  E.  997;  Illinois  C.  R.  Co.  v. 
Jemigan,  198  111.  297,  65  N.  E.  88. 
At  common  law,  an  infant  within 
seven  years  of  age  could  not  be  con- 
victed on  a  criminal 
^uir""'"'  charge,  as  he  was 
conclusively  pre- 
sumed not  to  be  capable  of  commit- 
ting a  crime,  and  between  the  ages 
of  seven  and  fourteen  he  was  still 
presumed  to  be  incapable;  but  be- 
tween those  ages  this  presumption 
might  be  overcome  by  proof.  These 
rules  of  law  are  based  upon  the 
well-known  fact  of  the  incapacity  of 
children  of  tender  years,  and  they 
are  not  held  to  the  same  accounta- 
bility as  are  adults.  The  recogni- 
tion, by  the  law,  of  the  status  of 
infants,  and  of  their  exemption  up 
to  a  certain  age  from  liability  under 
the  law,  is  so  well  known  that  it  • 
must  be  presumed  that  the  legisla- 
ture, in  enacting  such  a  statute  as 
the  one  under  consideration,  did  not 
Hanicipai  Intend,  by  the  gen- 

titKV  o"°""~      eral  language  used, 

iBjnry-lnteat.        tO      iucludc      witWn 

its  provisions  a  class  of  persons 
which  the  law  has  universally  recog- 
nized to  be  utterly  devoid  of  respon- 
sibility. 

We  have  repeatedly  held  that  this 
Act  is  constitutional.  Appellant 
contends  that  such  a  construction 
as  that  contended  for  by  appellee 
would  render  it  unconstitutional. 
By  submitting  the  case  to  the  appel- 


late court,  all  constitutional  ques- 
tions were  waived, 
and  appellant  can-  i^ilMl^uommi 
not  now  question  J^'tVi?^ 
the  validity  of  the 
act.  However,  as  the  question  pre- 
sented is  simply  one  of  construc- 
tion, it  is  not  improper  to  say  that 
if  the  construction  insisted  upon  by 
appellee  were  adopted  it  would  un- 
doubtedly render 
the  act  unconstitu-  £?":U^e"*""* 
tional,  as  depriving  »roe«aa- 
appellant  of  due  Si^iT  bVT.,S'.t. 
process  of  law.  The 
act  is  meant  to  apply  only  to  those 
who  are  mentally  and  physically 
capable  of  comprehending  and  com- 
plying with  its  terms.  We  are  aware, 
as  appellee  has  pointed  out,  that  in 
a  number  of  other  jurisdictions  a 
strict  construction  has  been  given 
to  similar  statutes,  and  that  it  has 
been  held  in  those  jurisdictions  that 
it  is  a  matter  for  the  legislature  to 
determine  whether  there  should  be 
any  exceptions  to  such  legislation; 
but  in  the  state  of  New  York,  where 
there  is  a  similar  statute,  the  New 
York  court  of  appeals  held  that, 
where  an  infant  five  years  of  age 
was  injured  by  the  alleged  negli- 
gence of  a  village,  its  right  of  action 
was  not  barred  because  it  did  not 
file  the  notice  required  within  the 
time  prescribed  by  the  statute,  un- 
der the  rule  that  the  law  does  not 
seek  to  compel  one  to  do  that  which 
he  cannot  possibly  perform,  and 
that  the  failure  of  a  father  or  moth- 
er to  file  the  notice  is  not  charge- 
able to  the  infant.  Murphy  v.  Ft. 
Edward,  213  N.  Y.  397,  107  N.  E. 
716,  Ann.  Cas.  1916C,  1040,  9  N.  C. 
C.  A.  279.  In  the  state  of  Washing- 
ton, a  similar  statute  has  been  con- 
strued not  to  include  cases  where 
the  person  injured  was  rendered 
physically  and  mentally  incapable  of 
complying  with  the  statute  in  the 
time  required,  by  l^ason  of  the  ex- 
tent of  his- injuries.  Bom  v.  Spok- 
ane, 27  Wash.  719,  68  Pac.  386; 
Ehrhardt  v.  Seattle,  88  Wash.  664. 
74  Pac.  827.  Common  experience 
tells  us  that  the  cases  in  which  the 
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exception  to  this  statute  would  be 
applied  are  very  few,  and  that  in  a 
great  majority  of  cases  there  is  not 
such  disability  as  would  make  com- 
pliance  with  the  statute  impossible. 
It  would  be  unreasonable  to  so  con- 
«*_.-..i^  strue  this  statute  as 

«onatr«etiM—      to  make  it  appear 

i-easonBbleaeaa.      ^y^^^  ^j^^    legislature 

intended,  in  these  few  cases,  to  re- 
quire that  to  be  done  which  is  utter- 
ly impossible  of  performance.  It 
cannot  be  controverted  that  a  minor 
iBtant-  ^^  incapable  of  ap- 

jtppoiBtmeat  of  pointing  an  agent 
***"*•  or  an.  attorney,  and 

it  cannot  be  successfully  contended 
that  the  statute  can  be  complied 
with  by  the  filing  of  the  required  no- 
tice by  the  father,  mother,  or  some 
friend  of  the  child  as  next  friend. 


While  the  parent  of  a  minor  is  its 
natural     guardian,  p.,,„,  .„^ 
he  cannot  be  said  to  ehiw—parent 
be  the  agent  or  at-  "  '*'■*• 
tomey  for  the  child.    A  child  with  a 
meritorious  cause  of  action,  but  in- 
capable of  initiating  any  proceed- 
ing for  its  enforcement,. will  not  be 
left  to  the  whim  or  mercy  of  some 
self-constituted  next  friend  to  en- 
force its  rights. 

The  declaration  disclosed  that  ap- 
pellant was  mentally  and  physically 
incapable  of  giving  the  notice  re- 
quired by  the  statute,  and  she  there- 
fore did  not  come  within  the  provi- 
sions of  this  statute  as  properly  con- 
strued. 

The  judgment  of  the  Appellate 
Court  is  reversed,  and  the  judgment 
of  the  Circuit  Court  affirmed. 


ANNOTATION. 

Submisaon  of  cause  to  court  wrhich  has  no  jurisdiction  over  a  constitutional 
question  as  a  wraiver  of  such  question. 


It  has  been  held  many  times  in  Illi- 
nois that  submission  to  an  appellate 
court  of  a  case  containing  a  constitu- 
tional question  over  which  it  has  no 
jurisdiction,  where  the  assignment  of 
errors  contains  matters  over  which  it 
has  jurisdiction,  is  a  waiver  of  the 
constitutional  question.  Indiana  Mil- 
lers' Mut.  F.  Ins.  Co.  V.  People  (1898) 
170  111.  474,  48  N.  E.  364;  Case  v.  Sul- 
livan (1906)  222  111.  56,  78  N.  E.  37; 
Vermillion  Special  Drainage  Dist.  v. 
Shockey  (1909^  238  111.  237,  87  N.  E. 
335;  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v. 
Chicago  (1909)  242  111.  178,  44  L.R.A. 
(N.S.)  358,  134  Am.  St.  Rep.  316,  89 
N.  E.  1022;  Luken  v.  Lake  Shore  &  M. 
S.  R.  Co.  (1911)  248  111.  377,  140  Am. 
St.  Rep.  220,  94  N.  E.  175,  21  Ann. 
Gas.  82;  People  v.  Viskniskki  (1912) 
255  III.  384,  99  N.  E.  621;  People  v. 
Powers  (1918)  283  111.  438,  119  N.  E. 
421;  Spring  Valley  Coal  Co.  v.  Greig 

(1906)  129  111.  App.  386,  affirmed  in 

(1907)  226  III.  511,  80  N.  E.  1042;  Mc- 
Donald v.  Mark  (1909)  147  111.  App. 
434;  Koutnik  v.  Cody  (1909)  148  111. 
App.  313;  People  v.  Haushalter  (1909) 
149  111.  App.  399;  Grrce  v.  Derinda 
(1909)    150  111.  App.  384;  People  v. 


Cohen  (1911)  163  111.  App.  115;  Chica- 
go V.  Brendecke  (1912)  170  111.  App. 
25;  Cowen  v.  Story  &  C.  Piano  Co. 
(1912)  170  111.  App.  92;  Kitterman  v. 
People  (1913)  181  HI.  App.  682;  White 
V.  Herhold  (1913)  182  111.  App.  477; 
Price  V.  Clover  Leaf  Coal  Min.  Co. 
(1914)  188  111.  App.  27;  French  v. 
Cloverleaf  Coal  Min.  Co.  (1914)  190 
111.  App.  400;  People  v.  Leoni  (1916) 
198  111.  App.  376;  McDonald  v.  Spring 
Valley  (reported  herewith)  ante, 
1359. 

Therefore,  such  a  question  cannot 
be  raised  on  further  appeal.  See  the 
supreme  court  cases  cited  supra.  This 
rule  was  also  recognized  in  Robson  v. 
Doyle  (1901)  191  111.  566,  61  N.  E.  435; 
Barnes  v.  Drainage  Comrs.  (1906)  221 
111.  627,  77  N.  E.  1124;  R.  Haas  Elec- 
tric &  Mfg.  Co.  V.  Springfield  Amuse- 
ment Park  Co.  (1908)  286  111.  452,  23 
L.R.A.(N.S.)  620, 127  Am.  St.  Rep.  297, 
86  N.  E.  248;  and  in  Rogers  v.  St. 
Louis-Cartervllle  Coal  Co.  (1912)  254 
111.  104,  98  N.  E.  270.  Probably  the 
question  was  involved  in  People  ex  rel. 
Harvey  v.  Vaughan  (1917)  282  HI.  163, 
118  N.  E.  479,  but  it  was  not  necessary 
to  the  decision. 


In  Indiana  Millers'  Mut.  F.  Ins.  Ck>. 
V.  People  (1898)  170  111.  474,  49  N.  E. 
364,  the  court  said:  "Our  statute  ex- 
pressly provides  that  cases  involving 
the  validity  of  a  statute  shall  be  taken 
directly  to  the  supreme  court.  3  Starr 
&  C.  Anno.  Stat.  2d  ed.  chap.  110,  §  88, 
p.  3114.  In  this  ease,  as  we  have  al- 
ready stated,  the  defendants  elected  to 
prosecute  their  appeal  to  the  appellate 
court,  and  there  assign  errors  upon 
the  record  as  to  the  regularity  of  the 
proceeding  below,  which  was  decided 
adversely  to  them  in  that  court,  and 
they  now  bring  the  record  to-  this 
court  from  the  appellate  court,  and  at- 
tempt to  urge  the  unconstitutionality 
of  the  statute  on  which  the  action  is 
based.  This,  we  entertain  no  doubt, 
they  cannot  do.  The  appeal  to  the  ap- 
pellate court  waived  any  question 
which  could  be  brought  to  this  court 
for  review.  ...  If  the  validity  of 
the  statute  was  involved  in  the  trial 
court,  and  the  defendants  desired  to 
insist  upon  its  invalidity,  their  remedy 
by  appeal  was  clearly  pointed  out  by 
the  statute,  that  is,  a  direct  appeal  to 
this  court;  and  by  choosing  to  go  to 
the   appellate   court,   and   there   sub- 


mitting their  case  for  review,  they 
abandoned  the  contention  that  the  law 
was  unconstitutional.  They  were  not 
entitled,  by  indirection,  through  the 
appellate  court,  to  bring  that  issue  be- 
fore us,  thus  availing  themselves  of  an 
appeal  iirst  to  that  court,  and  then  to 
this.  To  hold  otherwise  would  be  to 
abrogate  a  plain  and  well-understood 
provision  of  the  statute,  by  which 
alone  the  right  to  an  appeal  exists." 
Chaplin  v.  Highway  Comrs.  (1888) 
126  111.  264,  18  N.  E.  765,  is  not,  per- 
haps, entirely  clear,  but  it  may  have 
been  decided  upon  the  theory  that 
there  were  no  errors  assigned  over 
which  the  appellate  court  had  jurisdic- 
tion. It  was  there  held  that  where 
the  appellant  insisted  upon  the  in- 
validity of  a  statute,  both  in  the  appel- 
late court  and  in  the  supreme  court, 
that  he  had  not  waived  the  question, 
and  that,  as  such  insistence  ousted  the 
appellate  court  of  jurisdiction,  that 
court  should  have  dismissed  the  ap- 
peal ;  and  the  supreme  court  remanded 
the  case  to  the  appellate  court,  with 
directions  to  dismiss  the  appeal. 

B.  B.  B. 


H.  BENSDORF  et  al. 

V. 

JOSEPH  UIHLEIN  et  al.,  Appts. 

Teniiesnee  Supreme  Court  — June  12,    191S, 
(132  Tenn.  193,  177  S.  W.  481.) 

Adverse  possession  —  use  of  public  —  effect.  ^ 

1.  One  using  a  triangle  at  the  intersection  of  two  streets  as  a  paved 
way  of  access  to  the  entrance  to  his  building  on  adjoining  property  is  not 
prevented  from  acquiring  title  by  adverse  possession,  by  the  fact  that  the 
public  cross  it  as  convenience  suggests,  in  passing  from  one  street  on  to 
the  other. 

[See  note  on  this  question  beginning  on  page  1368.] 


—  absence  of  inclosure  —  effect. 

2.  Inclosure  is  not  neces.<;ary  to  es- 
tablish actual  possession  which'  will 
ripen  into  title  by  continuance  of  time 
where  such  inclosure  is  impracticable. 

—  when  susceptible  of  inclosure. 

3.  Land  is  not  susceptible  of  in- 
closure under  the  law  of  adverse  pos- 
session if  the  inclosure  would  destroy 
the  land  for  which  purpose  it  was  best 
suited. 


—  necessity  of  inclosure. 

4.  Title  may  be  secured  by  adverse 
possession  without  inclosure,  to  a 
small  triangle  of  property  at  the  inter- 
section of  two  streets  which  affords 
access  to  the  buildings  on  the  adjoin- 
ing property  of  claimant,  by  paving 
the  property  and  placing  it  to  the  use 
for  which  it  is  best  adapted,  the 
furnishing  of  such  access. 
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BENSDORP  V.  UIHLEIN.  1S65 

{1S2   Tcnn.  i33,  177  8.  W.  iSl.) 

Appeal  by  defendants  from  a  decree  of  the  Chancery  Court  for  Shelby 
County  in  complainants'  favor  in  a  suit  to  recover  possession  of  certain 
land.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

JHessrs.  Gates  &  Martin,  for  appel-     an  approach  or  entrance  to  their  store 


lants 

In  an  action  of  ejectment  the  plain- 
tiff must  show  a  legal  title,  a  deraigm- 
nent  of  title  to  himself  by  connected 
ccmveyancea  from  the  original  grantee, 
or  show  his  actual  adverse  possession 
under  grant  or  color  of  title. 

Lani^ord  t.  Love,  3  Sneed,  311; 
Campbell  v.  Campbell,  3  Head,  825; 
Lafferty  v.  Whitesides,  1  Swan,  123; 
Crutsinger  v.  Catron,  10  Humph.  24; 
Hubbard  v.  Godfrey,  100  Tenn.  150,  47 
S.  W.  81 ;  King  v.  Colonan,  98  Tenn. 
570,  40  S.  W.  1082;  Garrett  v.  Behnont 
Land  Co.  94  Tenn.  479,  29  S.  W.  726; 
Evans  v.  Belmont  Land  Co.  92  Tenn. 
348,  21  S.  W.  670;  Stinson  v.  Russell,  2 
Overt,  40;  Kimbrough  v.  Benton,  3 
Humph.  129 ;  Walker  v.  Fox,  85  Tenn. 
164,  2  S.  W.  98;  Lowry  v.  Whitehead, 
103  Tenn.  396,  53  S.  W.  731. 

The  language  of  the  deed  of  the  New 
South  Land  Company  to  Wilson,  "less 
l^e  strip  of  ground  conveyed  by  the 
New  South  Land  Company  to  the  East 
End  Railway  Company,  by  deed,"  etc., 
expressly  subtracts  that  strip  from 
the  quantity  of  land  conveyed. 

Austin  V.  Willis,  90  Ala.  424,  8  So. 
94;  Wooddy  v.  Old  Dominion  Ins.  Co. 
81  Gratt.  362,  31  Am.  Rep.  732;  Loyd  v. 
Oates,  143  Ala.  231,  111  Am.' St.  Rep. 
89,  38  So.  1022;  Cornw«ll  v.  Thurston, 
S9  Mo.  156. 

A  sale  by  one  out  of  possession  of 
land  adversely  held  is  void. 

Kincaid  v.  Meadows,  3  Head,  192. 

Actual  inclosure  of  residence  or 
land  is  not  always  absolutely  neces- 
sary to  constitute  an  adverse  posses- 
sion, where  such  inclosure  is  not  prac- 
ticable; it  suffices  that  there  is  such 
use  and  occupation  of  the  land  as  it  is 
capable  of  from  its  situation,  nature, 
and  character. 

West  V.  Lanier,  9  Huni^h.  771,  12 
Mor.  Min.  Rep.  184;  Ewing  v.  Burnet, 
11  Pet.  52,  9  L  ed.  629;  Lieberman  v. 
Clark  (Wheeler  v.  Clark)  114  Tenn. 
134,  69  L.R.A.  732,  85  S.  W.  258 ;  South- 
em  Iron  &  Coal  Co.  v.  Schwoon  124 
Tenn.  176,  135  S.  W.  785;  Coal  &  L  Co. 
y.  Coppinger,  95  Tenn.  526,  32  S.  W. 
465;  Garrett  v.  Belmont  Land  Co.  94 
Tenn.  459,  29  S.  W.  726;  Copeland  v. 
Murphey,  2  Coldw.  64. 

The  proof  shows  that  the  lot  was 
valuable  to  defendants  only  as  and  for 


house,  and  that  they  prepared  it  for 
such,  and  maintained  and  kept  it  in 
repair  so  that  it  was  suited  for  that 
purpose,  which  therefore  constituted 
an  actual  possession  in  them. 

West  V.  Lanier,  supra;  Cass  ▼. 
Richardson,  2  Coldw.  28. 

The  defendants'  prior  user  and  pos- 
session of  the  property  was  actual, 
peaceable,  and  ripened  into  a  peace- 
able occupancy,  and  was  not  the  pos- 
session of  a  momentary  trespasser  or 
intruder. 

13  Am.  &  Eng.  EncLaw,  2d  ed.  760. 

Mr.  Thomas  A.  Evans  for  appellees. 

Gr^n,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  ejectment  suit  brought 
to  recover  a  triangular  lot  west  of 
the  point  of  intersection  of  Marshall 
avenue  and  Monroe  street,  in  the 
city  of  Memphis.  The  land  in  con- 
troversy is  indicated  by  the  letter 
"X"  on  the  diagram,  and  is  an  apex 
of  a  triangle  formed  at  this  cross- 
ing. The  base  of  the  triangle  is  21i 
feet.  It  runs  along  Marshall 
avenue  37^  feet,  and  along  Monroe 
street  47i  feet.  The  diagram  fol- 
lows: 


MOWROE      STWEET 


The  lot  marked  "Y"  on  the  dia- 
gram is  occupied  by  a  building 
owned  by  the  defendants  herein. 
This  lot  came  into,  their  possession 
some  time  prior  to  1902. 

Complainants  assert  what  Is 
probably  a  good  paper  title  to  the 
lot,  marked  "X"  on  the  diagram, 
herein  sued  for.  Defendants  rely 
on  adverse  possession,  and  inter- 
pose a  plea  of  the  Statute  of  Limi- 
tations. 

The  lot  "X"  was  formerly  a  part 
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of  the  right  of  way  of  a  suburban 
railway.  The  operation  of  this  rail- 
road was  discontinued  some  years 
ago,  and  the  tracks  were  taken  up, 
and,  so  far  as  the  railroad  company 
is  concerned,  the  particular  lot  of 
land  in  controversy  has  been  aban- 
doned for  many  years. 

After  the  defendants  had  erected 
their  building  on  lot  "Y,"  and  the 
railroad  company  had  taken  up  the 
tracks  over  lot  "X,"  there  remained 
an  unoccupied'  space  between  the 
line  A  B  and  the  apex  of  the  tri- 
angle at  the  intersection  of  Mar- 
shall avenue  and  Monroe  street. 
Defendants'  building  had  a  front 
along  the  line  A  B,  in  which  a  door 
was  placed.  The  lot  immediately  in 
front  of  this  door,  being  unoccu- 
pied, and  rough  by  reason  of  the 
tearing  up  of  the  tracks,  got  into 
bad  condition,  was  muddy,  and 
pools  of  water  stood  in  it.  The  city 
authorities,  supposing  that  lot  "X" 
was  a  part  of  the  property  of  the 
defendants,  ordered  them  to  put  it 
in  better  condition.  They  de- 
murred at  first,  on  the  plea  that  the 
lot  was  not  their  property,  but 
finally  agreed  to  take  charge  of  it, 
and  in  the  year  1902  covered  the 
whole  of  this  lot  with  a  brick  pave- 
ment. It  was  the  idea  of  defend- 
ants, according  to  the  testimony  of 
their  agent,  that  the  paving  of  the 
apex  of  this  triangle  in  front  of  the 
east  entrance  to  their  storehouse 
would  make  their  property  more  ac- 
cessible, and  add  to  its  value.  The 
lot  appeared  to  have  been  aban- 
doned, and  defendants  thought  that 
by  taking  possession  of  it  they 
could  finally  acquire  title  thereto. 

From  1902  until  the  filing  of  this 
bill  on  November  17,  1913,  the  de- 
fendants kept  up  this  paving  over 
the  entire  surface  of  the  lot.  They 
repaired  the  pavement  from  time  to 
time,  and  finally  took  up  the  bricks 
and  covered  the  lot  with  a  gran- 
olithic pavement.  Defendants  all 
the  while  used  this  lot  as  an  en- 
trance to  their  storehouse,  kept  up 
the  pavement,  and  otherwise  as- 
serted ownership  and  dominion 
over  the  same. 


Upon  the  facts  stated,  it  is  in- 
sisted by  defendants  that  they  have 
had  seven  years'  open  and  adverse 
possession  of  the  triangle  in  suit, 
and  that  complainants'  action  is  ac- 
cordingly barred.  We  think  this 
contention  on  the  part  of  the  de- 
fendants is  well  made. 

Complainants  rely  on  the  fact 
that  there  was  no  inclosure  of  lot 
"X,"  and  the  statement  of  this 
court  in  Garrett  v.  Belmont  Land 
Co.  94  Tenn.  459,  466,  29  S.  W.  726, 
that  "there  must  be  actual  inclo- 
sure, whenever  the  property  is  sus- 
ceptible of  such  inclosure,  in  order 
to  make  out  a  case  of  adverse  pos- 
session of  town  lots." 

For  support  of  this  proposition 
the  court  cited  Pullen  v.  Hopkins,  1 
Lea,  741;  Hicks  v.  Tredericks,  9 
Lea,  492. 

In  the  case  of  Garrett  v.  Belmont 
Land  Co.  supra,  the  court  was  deal- 
ing with  vacant  lots  in  the  suburbs 
of  Nashville.  These  lots  were  not 
suitable  for  business  purposes, 
there  were  no  buildings  upon  them, 
and,  owing  to  their  nature  and  lo- 
cation, there  was  no  practical  way 
in  which  adverse  possession  could 
have  been  indicated  save  by  inclo- 
sure. The  court  only  intended  to 
say  that  inclosure  of  such  lots  as 
these  was  necessary  to  make  out  a 
case  of  adverse  possession,  and  did 
not  mean  to  say  that  there  must  be 
an  inclosure  of  every  city  lot  to  es- 
tablish adverse  possession. 

In  the  case  of  West  v.  Lanier,  9 
Humph.  762, 12  Mor.  Min.  Rep.  184, 
this  court  said,  after  reviewing  the 
authorities:  "From  these  cases  it 
will  be  seen  that  an  inclosure  or 
residence  on  land  is  not  necessary, 
in  order  to  constitute  possession; 
but  that  such  use  and  occupation  of 
it  as  from  its  nature  and  character 
it  is  susceptible,  under  a  claim  of 
ownership,  will  be  an  actual  posses- 
sion." 

In  the  case  of  Cass  v.  Richardson, 
2  Coldw.  28,  it  was  held  that  the 
erection  and  use  of  a  wash  place  to 
wash  iron  was  not  suiiident  to  con- 
stitute actual  possession,  the  court 
saying  that,  in  general,  a  building 
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or  inclosure  of  some  sort  was  neces- 
sary, but  that  exceptions  existed 
where  the  land  was  unfitted  for  res- 
idence or  cultivation;  as,  for  exam- 
ple, an  ore.  bank,  a  coal  ravine,  a 
sand  pit,  stone  quarry,  or  a  meadow 
below  tidewater. 

In  the  case  of  Coal  &  I.  Co.  v.  Cop- 
pinger,  95  Tenn.  526,  32  S.  W.  465, 
it  was  said  that  possession  of  land, 
to  be  actual,  must  be  by  inclosure, 
if  practicable;  otherwise,  by  that 
use  of  which  the  premises  were 
susceptible. 

The  authority  of  the  cases  re- 
ferred to  is  recognized  in  many 
other  decisions  of  this  court,  and 
the  law  is  well  set- 
poMe'llioii-  tied  that  inclosure 
:*e"^«■«rJ!i^.ect.  is  Unnecessary  to 
establish  actual  pos- 
session where  such  inclosure  is  im- 
practicable; but  possession  may  be 
established  by  such  use  and  occupa- 
tion as  the  land,  from  its  situation, 
nature,  and  character,  admits. 
Pullen  v.  Hopkins,  1  Lea.  741 ;  Hicks 
V.  Tredericks,  9  Lea,  491;  Lieber- 
man  v.  Clark  (Wheeler  v.  Clark) 
114  Tenn.  134,  69  L.R.A.  732,  85  S. 
W.  258;  Green  v.  Cumberland  Coal 
&  Coke  Co.  110  Tenn.  35,  72  S.  W. 
459;  Southern  Iron  &  'Coal  Co.  v. 
Schwoon,  124  Tenn.  176,  135  S.  W. 
785. 

It  is  urged  on  behalf  of  com- 
plainants that  the  lot  "X"  is  cap- 
able of  inclosure.  This  in  a  sense  is 
true.  As  a  matter  of  course,  a 
fence  could  be  built  around  this  tri- 
angle. Such  lots,  however,  are  not 
ordinarily  inclosed,  and,  in  fact,  an 
inclosure  would  practically  destroy 
the  value  of  the  lot  for  the  very 
purpose  for  which  it  is  best  adapt- 
ed. 

We  are  not  willing  to  give  the 
construction  to  the  word  "suscepti- 
ble," as  used  in  our  cases,  which  is 
insisted  upon  by  the  complainants. 
It  is  possible  to  inclose  any  proper- 
ty, but  this  court  has  never  meant 
to  say  that  "susceptibility"  and 
"possibility"  were  convertible 
terms  in  defining  adverse  posses- 
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sion.    It  has  never  been  intended  to 
hold  that  inclosure  _„!,,„ 
was  necessary,  and  ■n.eeptibie  ot 
that  land  was  sus-  »-«•""'•• 
ceptible  of  inclosure  if  the  inclosure 
would  destroy  the  land  for  the  pur- 
poses for  which  it  was  best  suited. 
The  meaning  of  our  cases,  as  inti- 
mated in  Coal  &  I.  Co.  v.  Coppinger, 
supra,  is  that  there  should  be  an  in- 
closure when  practicable,  when  the 
land  is  practically  susceptible  to  in- 
closure. 

The  idea  underlying  the  whole 
doctrine  of  adverse  possession  is 
that  the  possession  should  be  main- 
tained in  an  open  and  notorious 
manner,  so  as  to  warn  the  true  own- 
er that  a  hostile  claim  is  being  as- 
serted to  his  land.  We  think  the 
possession  in  this 
case  was  plain,  7t'S,lu!^Zr*. 
open,  and  notorious, 
and  amply  suflScient  to  put  the  own- 
er of  this  property  on  notice.  The 
triangular  space  in  litigation  was 
entirely  within  the  paving  lines  of 
the  two  intersecting  streets.  The 
space  was  21i  by  37^  by  47i  feet. 
Covering  so  large  a  space  as  this 
with  brick  paving,  and  later  with 
granolithic  paving,  was  an  unusual 
occurrence.  Such  a  space  as  this 
inside  of  property  lines  would  not 
ordinarily  be  paved,  and  the  plac- 
ing of  the  pavement  thereupon 
unmistakably  indicated  that  some- 
one was  claiming  the  land,  improv- 
ing it,  and  asserting  dominion  over 
it. 

The  case  is  similar  to  one  where 
a  wharf  is  built  over  lands  covered 
by  water.  The  building  and  use  of 
a  wharf  in  this  way  is  held  to  be  a 
disseisin  of  the  land  under  the 
wharf.  2  C.  J.  72 ;  Nichols  v.  Bos- 
ton, 98  Mass.  39,  93  Am.  Dec.  132. 

It  is  urged,  however,  by  the  com- 
plainants, that  the  defendants  have 
never  had  any  exclusive  possession 
of  this  land,  but  that  their  occupa- 
tion thereof  was  in  common  with 
the  occupation  of  the  public,  and  for 
that  reason  their  possession  was 
not  such  as  to  constitute  the  basis 
of  a  title  by  adverse  possession. 
For  this  proposition  we  are  referred 
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to  1  Cyc.  1024 ;  Calloway  v.  Sanf ord, 
—  Tenn.  — ,  35  S.  W.  776 ;  Boulo  v. 
New  Orleans,  M.  &  T.  R.  Co.  55  Ala. 
480;  Tracy  v.  Norwich  &  W.  R.  Co. 
89  Conn.  382. 

These  authorities  and  others  col- 
lected in  2  C.  J.  121,  are  to  the  effect 
that  use  and  occupation  of  property 
in  common  with  the  public,  and  with 
others,  will  not  constitute  exclusive 
adverse  possession.    . 

We  think  the  authorities,  how- 
ever, are  not  pertinent  to  this  case. 
The  use  and  occupation  of  this  tri- 
angfular  comer  made  by  the  defend- 
ants, and  the  use  and  occupation 
thereof  enjoyed  by  the  public,  were 
not  common  uses. 

The  triangrle  was  used  by  the 
public  merely  as  a  passway.  Per- 
sons turning  around  this  comer  of 
Monroe  street  and  Marshall  avenue 
crossed  the  lot. 

Defendants,  however,  used  the  lot 
as  an  attractive,  paveid,  and  com- 
modious entrance  to  their  store- 
house. No  other  person  had  a  store 
fronting  on  this  lot.  No  other  per- 
son used  the  lot  for  the  same  pur- 
poses that  defendants  used  it.  No 
other  person  put  the  lot  to  the  use 
to  which  it  was  best  adapted. 

The  public  and  the  defendants 
used  the  lot  in  an  altogether  dif- 
ferent manner.  There  was  nothing 
iTi  common  between  the  use  of  the 
defendants  and  the  use  of  the  pub- 
lic. 

The  use  made  of  this  lot  by  the 
public  was  under  license,  and  a  mere 
permissive  use  will  not  destroy  the 
exclusiveness  of  an 
Z^sec"!  *""**  adverse  claimant's 
possession.  2  C.  J. 
122 ;  Woodruff  v.  Langf ord,  —  Iowa 
— ,  115  N.  W.  1020;  Burrows  v.  Gal- 


lup, 32  Conn.  493,  87  Am.  Dec.  186; 
Dodge  V.  Lavin,  34  R.  I.  514,  84  Atl. 
857. 

It  is  quite  a  common  thing  to 
truncate  the  apices  of  business 
houses  at  the  intersection  of  city 
streets.  Such  architecture  makes 
an  attractive  entrance,  directly  on 
the  comer,  equally  accessible  to 
both  streets,  and.  increases  the 
value  of  the  property.  A  triangu- 
lar space  is  always  left  between  the 
pavements  proper  and  the  truncat- 
ed portion  of  the  building,  when 
this  course  is  adopted.  The  trian- 
gular space  is  paved  and  the  public 
passes  over  the  exposed  triangle  in 
turning  the  comer.  It  would  not  do 
to  hold  that  an  owner  who  thus  im- 
proves his  property  has  his  posses- 
sion destroyed  or  impaired  by  the 
license  or  permission  which  he 
gives  the  public  to  turn  street  cor- 
ners over  his  land.  There  is  no 
sound  basis  upon  which  such  an 
idea  could  rest.  In  these  cases  the 
keeping  and  maintaining  of  a  pave- 
ment over  land  so  located  is  a  suf- 
ficient indication  of  possession. 
The  use  of  such  land  as  a  store  en- 
trance, and  the  paving  thereof,  is 
the  ordinary  use  to  which  lands 
similarly  located  are  put  by  other 
owners.  Sucli  use  is  the  primary 
use.  The  owner  invites  the  publ|c 
to  pass  as  close  to  the  door  of  his 
business  house  as  possible.  The 
value  of  the  house  depends  upon  its 
accessibility  to  the  public;  but  the 
passage  of  the  public  over  such  an 
exposed  triangle  is  by  the  owner's 
permission,  and  does  not  affect  his 
possession. 

The  Chancellor's  decree  will  be 
reversed,  and  the  bill  dismissed. 


ANNOTATION. 
Use  of  property  by  public  as  affectmg  acquisition  of  title  by  adverse  p< 

Xb  ceBeMl. 

It  is  generally  held  that  any  use  of 
premises  by  the  public  which  indi- 
cates a  claim  of  common  or  public 
risrht  will  prevent  the  acqaiaition  of 
title  by  adverse  possesion  of  the  prem- 


ises by  any  person.  In  such  a  case  the 
possession  is  not  exclusive. 

Alabama. — ^Boulo  v.  New  Orleans, 
M.  &  T.  R.  Co.  (1876)  55  Ala.  480. 

Connecticut.— Tracy  v.  Norwich  & 
W.  R.  Co.  (1872)  89  Conn.  882. 
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Maryland. — Gittinge  v.  Moale  (1864) 
21  Md.  135. 

MissourL — Union  Elevator  Co.  v. 
Kansas  City  Suburban  Belt  R.  Co. 
(1896)  135  Mo.  853,  36  S.  W.  1071, 

Nebraska.- Opp  v.  Smith  (1914)  96 
Neb.  224,  147  N.  W,  672. 

New  Mexico. — Johnston  t.  Albu- 
querque (1903)  12  N.  M.  20,  .72  Pac.  9. 

Pennsylvania. — Green  v.  Simpson 
(1911)  49  Pa.  Super.  Ct.  834. 

Yirgrinia.— Austin  v.  Minor  (1907) 
107  Va.  101,  57  S.  E.  609. 

WashiBston. — Turner  v.  Ladd 
(1906)  42  Wash.  274. 

Wisconsin. — Kelley  v.  Salvas  (1911) 
146  Wis.  543,  131  N.  W.  436. 

"Possession  to  be  adverse  must  be 
exclusive  of  all  others."  Gittings  v. 
Moale  (1864)  21  Md.  135,  supra. 

"When  the  occupation  as  in  common 
with  the  public  generally,  it  is  not 
such  exclusive  possession  as  will  con- 
stitute the  basis  of  a  title  by  adverse 
possession."  Johnston  v.  Albuquerque 
(1903)  12  N.  M.  20,  72  Pac.  9,  su- 
pra. 

In  Boulo  V.  New  Orleans,  M.  &  T.  K. 
Go.  (1876)  55  Ala.  480,  it  appeared 
that  a  lot  of  land  on  the  shore  of  a 
river  in  the  city  of  Mobile  was  used  by 
the  plaintiff,  in  common  with  the  gen- 
eral public,  as  a  mooring  or  landing 
place  for  smaller  vessels.  It  was  also 
used  as  a  street  by  the  public.  No  act 
of. ownership  was  ever  exercised  over 
it  by  the  plaintiff.  It  was  held  that 
no  title  was  gained  by  the  plaintiff's 
use  as  there  was  no  exclusive  appro- 
priation to  private  use. 

In  Tracy  v.  Norwich  &  W.  R.  Co. 
(1872)  39  Conn.  382,  it  was  held  that 
the  use  of  an  island,  which  had  formed 
by  accretion,  for  fishing  purposes,  in 
common  with  the  general  public,  was 
not  such  a  possession  as  to  give  the 
plaintiff  title  by  adverse  possession. 
The  possession  was  not  exclusive,  the 
public  exercising  the  same  right  over 
the  property  as  the  plaintiff. 

In  Gittings  v.  Moale  (Md.)  supra,  it 
was  held  tiiat  where  land  was  used  as 
a  common,  was  tininclosed,  and  all 
persons  passed  and  repassed  over  it  at 
will,  such  use  was  not  sufficient  to  en- 
able a  person  so  using  it  to  acquire 
title  by  adverse  possession. 


In  Union  Elevator  Co.  v.  Kansas 
City  Suburban  Belt  R.  Co.  (1896)  135 
Mo.  363,  36  S.  W.  1071,  it  was  held  that 
the  laying  of  railroad  tracks  on  a  pub- 
lic levee  and  maintaining  them  there 
for  ten  to  fourteen  years  was  not  such 
an  exclusive  and  adverse  use  as  would 
give  the  railroad  title  by  adverse  pos- 
session to  the  land  covered  by  the , 
tracks. 

The  grazing  of  cattle  over  a  large 
tract  of  uninclosed  land,  where  cattle 
of  other  owners  also  grazed,  was  held 
in  Opp  v«  Smith  (1914)  96  Neb.  224, 
147  N.  W.  672,  not  to  be  such  an  ex- 
elusive  possession  as  would  give  title 
by  adverse  possession. 

In  Johnston  v.  Albuquerque  (N.  M.) 
supra,  it  appeared  that  the  plaintiff's 
predecessor  had  built  a  small  house 
and  stable  on  the  land,  and  had  built  a 
wire  fence  which  only  -partially  in- 
closed the  land,  there  being  a  gap  of 
600  feet  when  the  fence  was  erected, 
and  the  entire  fence  was  soon  allowed 
to  decay.  The  land  was  used  as  a 
common  pasturage  for  cattle,  and  per- 
sons wishing  to  take  dirt  or  other  sub- 
stances from  the  land  did  so  at  their 
pleasure.  It  was  held  that  the  pos- 
session shown  was  not  suiHcient  to 
give  title  by  adverse  possession. 

The  laying  of  a  sidewalk  across  an 
uninclosed  lot,  and  the  planting  of 
trees  along  the  walk,  have  been  held 
not  to  be  sufQcient  to  entitle  the  per- 
son so  doing  to  title  to  the  strip  of 
land  covered  by  the  sidewalk,  where 
the  sidewalk  was  used  in  common  with 
the  public  in  going  from  a  public  high- 
way to  a  railroad  station.  It  was  held 
that  the  use  was  not  exclusive  of  every 
other  person,  and  that  the  only  right 
gained  thereby  was  a  right  of  way 
over  the  land.  Green  v.  Simpson 
(1911)  49  Pa.  Super.  Ct  334. 

In  Austin  v.  Minor  (1907)  107  Vn. 
101,  57  S.  E.  609,  it  appeared  that  the 
property  in  dispute  was  a  marsh, 
which  was  valuable  only  for  hunting, 
fishing  and  trapping,  and  to  a  limited 
extent  as  a  range  for  hogs.  It  also  ap- 
peared that  a  great  many  people  hunt- 
ed and  trapped  thereon,  including  the 
defendant,  who  used  and  enjoyed  the 
land  for  all  purposes  for  which  it 
could  be  used  and  enjoyed,  far  more 
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than  anyone  else.  It  was  held  that 
such  use  of  the  land  did  not  give  title 
by  adverse  possession. 

Where  land  had  been  only  partially 
inclosed  by  a  fence,  which  had  long 
since  been  destroyed,  and  the  prop- 
erty had  for  nearly  twenty  years  been 
open  to  the  commons  and  no  more  in 
the  possession  of  the  plaintiff  and  her 
predecessor  in  interest  than  in  the 
possession  of  anyone  else,  it  was  held 
that  title  could  not  be  acquired  by  ad- 
verse possession,  as  the  possession  was 
neither  continuous  nor  exclusive.  Tur- 
ner V.  Ladd  (1906)  42  Wash.  274,  84 
Pac.  866. 

In  Kelley  v.  Salvas  (1911)  146  Wis. 
543,  131  N.  W.  436,  it  appeared  that 
the  owner  of  land  on  the  bank  of  a 
river  built  a  small  dock  and  some  boat- 
houses  on  the  submerged  land  imme- 
diately adjacent  to  his  property.  The 
land  under  water  belonged  to  another 
person.  The  owner  of  the  land  under 
water  brought  ejectment  against  the 
defendant,  the  builder  of  the  dock  and 
boathouses.  The  defendant  claimed 
title  to  the  bed  of  the  river  opposite 
his  land  on  the  bank,  out  to  the  middle 
of  the  stream.  The  boundaries  of  the 
land  so  claimed  were  the  sides  of  his 
lot  on  the  north  and  south,  extended 
east  into  the  river  until  they  met  a 
line  drawn  through  the  thread  of  the 
stream.  This  line  at  the  middle  of  the 
bed  of  the  river  was  the  eastern 
boundary  of  the  claim.  The  dock  and 
boathouses  occupied  only  a  small  part 
of  this  space,  the  dock  being  only  4 
feet  4  inches  wide.  People  passed  over 
the  rest  of  the  submerged  land,  in 
boats  and  canoes.  It  was  held  that 
the  defendant  had  gained  title  by  ad- 
verse possession  to  the  extent  of  the 
land  actually  covered  by  his  dock  and 
boathouses  and  space  to  lay  a  boat 
alongside,  but  had  performed  no  acts 
over  the  remaining  submerged  land 
which  would  give  him  title  by  adverse 
possession,  as  any  person  had  the 
right  to  go  over  this  submerged  land 
in  a  boat,  and  the  owner  of  that  land 
would  have  no  right  to  prevent  him. 
The  owner  of  the  bank  of  the  river 
would  have  the  right  to  cross'  the  bed 
of  the  river  in  a  boat  to  get  to  the  mid- 
dle of  the  stream,  but  such  use  would 


not  give  him  adverse  possession  of  the 
submerged  land. 
PerailMlTe  iu«. 

Permissive  use  of  land  by  the  pub- 
lic does  not  affect  the  acquisition  of 
title  by  adverse  possession,  since  such 
a  use  acknowledges  the  possession  of 
the  person  holding  the  land,  and  is  sub- 
ordinate thereto.  Webber  v.  Clarit 
(1887)  74  CaL  11,  16  Pac.  431;  Bur- 
rows v.  Gallup  (1866)  32  Conn.  493, 
87  Am.  Dec.  186;  Woodruff  v.  Lang- 
ford  (1908)  —  Iowa,  — ,  115  N.  W. 
1020;  Dodge  v.  Lavin  (1912)  34  R  L 
514,  84  Atl.  867.  And  see  the  reported 
case  (Bensdorf  v.  Uihlein,  ante, 
1364). 

In  Webber  v.  Clarke  (Cal.)  supra, 
it  was  held  that  the  fact  that  the  pub- 
lic had  a  right  of  way  for  bringing 
cattle  over  the  defendant's  land  did 
not  destroy  the  defendant's  right  to 
the  land,  and  was  not  inconsistent  with 
his  possession.  It  was  held  that  the 
defendant  had  gained  title  to  the  land 
by  adverse  possession  by  grazing  cat- 
tle over  it  for  the  statutory  period. 

In  Burrows  v.  Gallup  (1865)  32 
Conn.  493,  the  court  instructed  the 
jury  that  in  order  to  acquire  title  by 
adverse  possession  against  the  public, 
it  would  be  necessary  to  exclude  every 
member  of  the  public  from  the  land, 
which  was  claimed  in  this  case  to  be 
a  public  landing  place  at  a  wharf.  It 
was  held  that  the  instruction  was  er- 
roneous, and  that  the  correct  rule  was 
that  it  was  necessary  only  to  exclude 
the  public  from  possession,  and  that 
meire  casual  entries  on  the  land,  which 
were  made  without  any  intention  of 
asserting  a  right  of  entry  and  posses- 
sion, were  not  sui!icient  to  break  the 
continuity  of  exclusive  possession  in 
another. 

In  Woodruff  v.  Langford  (1908)  — 
Iowa,  — ,  115  N.  W.  1020,  it  appeared 
that  the  public  had  a  right  of  way  over 
the  plaintiff's  land.  Gates  were  main- 
tained by  the  plaintiff  at  both  ends  of 
this  way  and  the  use  of  the  way  was 
by  permission  of  the  plaintiff.  It  was 
held  that  this  use  by  the  public  was 
not  of  such  a  character  as  to  prevent 
the  plaintiff's  possession  from  being 
exclusive. 
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In  Dodge  v.  Lavin  (1912)  84  R  I. 
S14,  84  Atl.  857,  it  was  held  that  the 
use  of  a  part  of  the  land  as  a  thorough- 
fare by  the  public  did  not  affect  the 
possession  of  a  person  holding  the 
land  by  adverse  possession.  It  was 
claimed  that  the  possession  was  not 
exclusive,  because  of  the  passing  and 
repassing  over  the  property  of  persons 
by  the  implied  permission  of  the  own- 
«r.    It  was  held  that  this  did  not  pre- 


vent the  possession  from  being  exclu- 
sive, as  these  persons  came  on  the 
land  with  the  permission  of  the  owner. 
In  tfie  reported  case  (Bensiwkf  v. 
UiHLiEN,  ante,  1364),  it  is  held  that 
the  fact  that  the  public  with  the  per- 
mission of  a  store  keeper  used  as  a 
public  walk  a  small  triangular  lot  in 
front  of  the  store  did  not  prevent  him 
from  obtaining  title  thereto  by  ad- 
verse possession.  B.  F.  D. 


CHAMPE  S.  ANDREWS,  Respt., 

V. 

ASA  BIRD  GARDINER,  Appt. 

Kmw  Tork  Court  of  Appeals— November  12,  1918, 

(224  N.  Y.  440,  121  N.  E.  341.) 

Libel  —  privilege  —  extent  —  application  for  pardon. 

1.  Counsel's  privilege  with  respect  to  allegations  in  an  application  for 
I)ardon  on  behalf  of  a  client  is  not  absolute. 

[_See  note  on  this  question  beginning  on  page  1376.] 


—  privilege  of  counsel  in  judicial  pro- 
ceedings. 

2.  Counsel  are  privileged  in  respect 
to. statements,  oral  or  written,  made  in 
judicial  proceedings,  and  pertinent 
thereto. 

—  aniUcation  tm  pardon  —  pertinent 
ciuarges. 

3.  Charges  attacking  the  character 
of  an  attorney  who  secured  a  convic- 
tion and  is  opposing  an  application  for 
pardon,  on  the  ground  that  he  had  con- 
spired to  secure  the  conviction  for  his 


own  profit  and  reputation,  and  was  un- 
worthy of  belief,  are  pertinent  to  an 
application  for  pardon. 

—  qaalifled  and  absolute  privilege. 

4.  The  difference  between  qualified 
and  absolute  privilege  in  libel  is  that 
malice  destroys  the  one,  but  does  not 
change  the  other. 

—  malice  —  liabUlty. 

5.  One  is  liable  in  damages  for  ma- 
liciously defaming  another  in  an  appli- 
cation to  the  executive  for  a  pardon 
for  a  client. 


Appeal  by  defendant  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirming  a  judgment  of  a  Trial  Term 
for  New  York  County,  Part  VIII.,  in  favor  of  plaintiff,  in  an  action  brought 
to  recover  damages  for  an  alleged  libel.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  George  Edwin  Joseph,  for  appel-  Tlie  court  submitted  the  case  to  the 
lant:  jury  upon  a  wholly  erroneous  theory  of 

The  alleged  libelous  communication     law,  in  that  the  court  assumed  to  find 


was  privileged. 

Woods  V.  Wiman,  122  N.  Y.  445,  25 
N.  E.  919;  Connellee  v.  Blanton,  — 
Tex.  Civ.  App.  — ,  163  S.  W.  404; 
Ormsby  v.  Douglass,  37  N.  Y.  477; 
Lake  v.  King,  1  Wms.  Saund,  131,  85 
Eng.  Reprint,  187 ;  Bingham  v.  Gaynor, 
203  N.  Y.  50,  96  N.  E.  84;  Youmans  v. 
Smith,  158  N.  Y.  214,  47  N.  E.  265. 


as  matter  of  law  that  the  statements 
contained  in  the  alleged  libelous  com- 
ihunication  were  not  relevant  and  not 
pertinent,  although  it  expressly  found 
that  they  were  uttered  upon  a  privi- 
leged occasion. 

Hastings  v.  Lusk,  22  Wend.  410,  34 
Am.  Dec.  330;  Klinck  v.  Colby,  46<N, 
Y.  427,  7  Am.  Rep.  360;   Morton  v. 
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Knipe,  128  Ani>.  Div.  94,  112  N.  Y. 
Supp.  451;  White  v.  Carroll,  42  N.  Y. 
161,  1  Am.  Rep.  503;  Marsh  v.  EUs- 
worth,  50  N.  Y.  309 ;  Hemmens  v.  Nel- 
son, 138  N.  Y.  518,  20  L.R.A.  440,  34 
N.  E.  342 ;  Williams  v.  New  York  Her- 
ald Co.  165  App.  Div.  529,  150  N.  Y. 
Supp.  888;  Andrews  v.  Gardiner,  165 
App.  Div.  587,  150  N.  Y.  Supp.  891, 
168  App.  DiT.  632,  154  N.  Y.  Supp. 
486. 

Mr.  LttOiB  Sturcke,  for  respondent: 

Libelous  statements  made  by  an  at- 
torney in  the  course  of  judicial  or 
quasi  judicial  proceedings  are  privi- 
leged only  if  the  statements  themselves 
are  relevant  and  pertinent  to  the  issue. 

18  Am.  &  Eng.  Enc.  Law,  1023; 
Ring  V.  Wheeler,  7  Cow.  725;  White  v. 
Carroll,  42  N.  Y.  161,  1  Am.  Rep.  503; 
Vigours  V.  Pabner,  1  Browne  (Pa.)  40; 
Hastings  V.  Ludc,  22  Wend.  410,  34 
Am.  Dec.  330;  Marsh  v.  Ellsworth,  50 
N.  Y.  309;  Moore  v.  Manufacturers' 
Nat  Bank,  123  N.  Y.  420,  11  L.R.A. 
753,  25  N.  E.  1048;  Youmans  v.  Smith, 
153  N.  Y.  214,  47  N.  E.  265;  King  v. 
McKissick,  126  Fed.  215;  McLaughlin 
v.  Cowley,  127  Mass.  316;  Wright  v. 
Lothrop,  149  Mass.  385,  21  N.  E.  963; 
Harnett  v.  Loud,  226  Mass.  447,  115  N. 
E.  767;  Kemper  v.  Fort,  219  Pa.  85,  13 
L.R.A.(N.S.)  820,  123  Am.  St.  Rep. 
623,  67  Atl.  991,  12  Ann.  Cas.  1022. 

The  libelous  statements  which  the 
court  held  to  be  unprivileged  were  not 
relevant  and  pertinent  upon  the  issue 
before  Governor  Dix. 

Sickles  V,  Kling,  60  App.  Div.  515, 
69  N.  Y.  Supp.  944 ;  Youmans  v.  Smith, 
153  N.  Y.  214,  47  N.  E.  265;  Platner  v. 
Platner,  78  N.  Y.  90. 

The  defendant  has  no  ground  for 
complaint  because  the  trial  judge  re- 
fused to  treat  the  case  as  one  of  "quali- 
fied privilege."  The  rule  with  regard 
to  relevancy  and  pertinency*  applies  to 
both  classes  of  cases,  qualified  and  ab- 
solute privilege  cases. 

18  Am.  &  Eng.  Enc.  Law,  1023;  Od- 
gers.  Libel  &  Slander,  4th  ed.  216; 
Nevill  v.  Fine  Arts  &  General  Ins.  Co. 
[1895]  2  Q.  B.  156,  64  L.  J.  Q.  B.  N.  S. 
681, 14  Reports,  587,  72  L.  T.  N.  S.  525, 
59  J.  P.  371 ;  Robinett  v.  Ruby,  13  Md. 
95;  Moore  v.  Manufacturers'  Nat. 
Bank,  123  N.  Y.  420,  11  L.R.A.  753,  25 
N.  E.  1048. 

Cardoso,  J.,  delivered  the  opinion 
of  the  court: 

The  action  is  for  libel.  One  Con- 
rad, a  doctor  in  the  city  of  New 


York,  was  convicted  of  the  crime  of 
attempted  abortion.  The  plaintiff, 
who  was  then  -the  attorney  for  the 
County  Medical  Society,  had  much 
to  do  with  the  prosecution.  He  laid 
the  trap  in  which  Conrad  was  • 
caufirht.  A  woman  visited  Conrad 
and  pretended  to  need  his  services. 
She  did  this  at  the  plaintiff's  in- 
stance. She  was  acting  as  his  ally 
and  the  idly  of  the  police.  Conrad 
was  arrested  in  the  act  of  examin- 
ing her.  He  said  that  the  purpose 
of  the  examination  was  innocent.  A 
jury  found  that  it  was  criminaL 
His  conviction  was  affirmed ;  and  he 
served  a  term  in  prison. 

In  1905,  the  convict,  then  re- 
leased, petitioned  Governor  Higgins 
for  panlon.  His  aim  was  restora- 
tion to  citissenship,  that  he  might 
practise  his  profession.  The  Comity 
Medical  Society  filed  a  protest 
against  the  pardon.  In  this  protest 
it  charged  that  Conrad  was  guilty 
of  many  other  like  crimes.  He  w^as 
pictured  as  having  practised  a  busi- 
ness of  abortion  for  years,  both  in 
New  York  and  in  Atlantic  City. 
The  protest  was  signed  by  the  so- 
ciety in  its  corporate  name,  by  its 
president  and  other  officers.  It  was 
signed  also  by  the  plaintiff  in  the 
name  of  his  firm  as  counsel.  The 
petition  for  clemency  thus  opposed 
was  denied. 

In  1911,  Conrad  renewed  his  ap- 
plication. His  petition  was  ad- 
dressed to  Governor  Dix,  and  was 
signed  by  the  defendant,  a  member 
of  tiie  bar.  The  gist  of  his  griev- 
ance was  persecution  by  the  plain- 
tiff. The  charge  was  that  the  plain- 
tiff had  inflamed  the  society  through 
false  complaints,  and  had  trapped 
an  innocent  man  into  a  false  appear- 
ance of  guilt.  There  was  a  bitter 
assault  upon  the  plaintiff's  charac- 
ter. It  was  said,  in  substance,  that 
he  had  used  his  position- as  counsel 
for  tile  society  to  manufacture  cases 
and  extort  money  from  his  victims. 
He  was  characterized  as  an  unprin- 
cipled, blackmailing,  depraved 
scoundrel.  Attached  to  the  petition 
is  a  second  document,  also  signed 
by  the  defendant    In  this  he  says: 
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""Die  above  was  impared  for  me 
and  received  my  henrtieflt  coneur- 
rence."  Then  follows  a  statement 
of  his  friendship  for  Conrad,  and 
his  faith  in  Conrad's  innocence. 

There  is  evidence  that,,  before 
submitting  this  petition,  the  de- 
fendant went  over  it  with  his  client. 
He  asked  why  attack  upon  the  plain- 
tiff's character  was  necessary.  The 
client  said  that  it  was  necessary  to 
break  the  force  of  the  protest  which 
had  been  filed  in  opposition  to  the 
previous  petition.  He  said  that  this 
protest,  though  in  form  that  of  the 
society,  was  in  fact  the  work  of  the 
plaintiff,  that  its  charges  were  false, 
and  that  the  governor  ought  to  know 
the  truth  about  their  author.  The 
-defendant  says  that  in  submitting 
the  petition  to  the  governor  he  made 
an  oral  statement.  He  told  the  gov- 
ernor, he  says,  that  he  appeared  as 
counsel  for  Conrad ;  that  he  had  no 
personal  knowledge  of  the  truth  of 
the  petition;  that  pardon  had  been 
recommended  by  the  trial  judge  and 
by  many  other  worthy  citizens;  that 
the  only  opposition  came  from  the 
€ounty  Medical  Society;  that  the 
society,  in  submitting  its  protest  to 
Governor  Higgins,  had  relied  upon 
the  information  furnished  by  the 
plaintiff;  that  the  scandalous 
-charges  in  the  protest  were  false; 
and  that  those  charges  ought  not  to 
■defeat  a  pardon  if  the  man  who 
made  them  was  unworthy  of  belief. 
There  was  no  general  publication  of 
the  petition.  It  was  handed  to  the 
^Qvemor,  and  to  no  one  else. 

This  action  for  libel  followed. 
There  have  been  three  trials.  On 
the  first  trial  the  complaint  was  dis- 
missed at  the  close  of  the  plaintiff's 
-case.  The  appellate  division  re- 
versed, and  ordered  a  new  trial. 
The  court  held  (165  App.  Div.  595, 
150  N.  Y.  Supp.  891)  that  on  the 
record  as  it  then  stood  some,  if  not 
all,  of  the  charges  against  the  plain- 
tiff were,  prima  facie,  irrelevant  to 
the  application  for  pardon,  and 
therefore  were  not  privileged.  On 
that  trial,  there  was  no  evidence  of 
the  earlier  petition  and  protest.  On 
the  second  trial  the  complaint  was 
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again  dismissed  at  the  close  of  plain- 
tiff's case.  The  argument  was  that 
proof  of  the  earlier  petition  and  pro- 
test had  changed  the  situation.  The 
appellate  division  again  reversed 
(168  App.  Div.  629, 154  N.  Y.  Supp. 
486).  The  court  said  that  until 
there  was  some  denial  of  the  truth 
of  the  charges  in  the  protest,  there 
was  no  need  to  inquire  into  the  char- 
acter of  the  man  who  made  them. 
On  tiie  third  trial  the  defendant  and 
Conrad  were  witnesses  for  the  first 
time.  The  testimony  supplies  the 
denial  that  was  lacking  before,  and 
explains  the  reasons  that  promi)ted 
the  assault  upon  the  plaintiff's 
character.  The  trial  judge  ruled, 
however,  that  the  assault  had  no 
semblance  of  relevance  to  the  pro- 
ceeding before  the  governor;  that 
there  was,  therefore,  no  privilege; 
that  the  plaintiff  was  entitled  to 
damages;  and  that  the  only  duty  of 
(he  jury  was  to  assess  the  amount. 

The  defamatory  charges  agaipst 
the  plaintiff  were  false.  There  is 
no  blot  upon  his  character.  Indeed, 
there  is  no  attempt  at  justification. 
The  defense  is  not  justification,  but 
privilege.  The  defendant  says  that 
in  presenting  this  petition  to  the 
governor  he  acted 
as  counsel  for  a  ^^^^U^'M'^ 
client.  The  rule  is  i-^%»:Jl,.,.. 
that  counsel  are 
privileged  in  respect  of  any  state- 
mente,  oral  or  written,  made  in 
judicial  proceedings,  and  pertinent 
thereto.  In  England,  the  immunity 
is  broader.  There  the  privilege  ex- 
iste  whether  the  stetemente  are 
relevant  or  not.  Munster  v.  Lamb, 
L.  R.  11  Q.  B.  Div.  588,  52  L.  J.  Q. 
B.  N.  S.  726,  49  L.  T.  N.  S.  252,  32 
Week.  Rep.  248,  47  J.  P.  805,  7  Eng. 
Rul.  Cas.  714;  Royal  Aquarium  v. 
Parkinson  [1892]  1  Q.  B.  431,  61 
L.  J.  Q.  B.  N.  S.  409,  66  L.  T.  N.  S. 
513,  40  Week.  Rep.  450,  56  J.  P. 
404;  Barrett  v.  Keams  [1905]  1  K. 
B.  504,  74  L.  J.  K.  B.  N.  S.  318,  53 
Week.  Rep.  354,  92  L.  T.  N.  S.  255, 
21  Times  L.  R.  212;  Odgers,  Libel 
&  Slander,  233.  With  us,  the  condi- 
tion is  added  that  the  privilege  will 
be  lost  if  the  libel  is  irrelevant. 
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Youmans  v.  Smith,  153  N.  Y.  214, 
47  N.  E.  265;  Moore  v.  Manufac- 
turers' Nat.  Bank,  123  N.  Y.  420, 
426,  11  L.R.A.  753,  25  N.  E.  1048; 
McLaughlin  v.  Cowley,  127  Mass. 
316;  Barnett  v.  Loud,  226  Mass. 
447,  115  N.  E.  767 ;  Kemper  v.  Fort, 
219  Pa.  85,  13  L.R.A.(N.S.)  820, 
128  Am.  St.  Rep.  623,  67  Atl.  991, 
12  Ann.  Cas.  1022.  But,  while  coun- 
sel keep  within  those  bounds,  their 
immunity  is  absolute.  For  the  mo- 
ment, we  put  aside  the  question 
whether  there  is  any  difference  in 
that  respect  between  statements  in 
judicial  proceedings  and  statements 
to  the  governor  in  a  petition  for 
clemency.  We  view  the  case  pro- 
visionally, as  if  the  statements  had 
been  made  in  court. 

We  think  it  was  error  to  rule  that 
the  defamatory  charges  were  not 
pertinent  to  the  appeal  for  mercy. 
There  is  no  room  in  such  matters , 
for  any  strict  or  narrow  test.  Much 
must  be  left  to  the  discretion  of  the 
advocate.  The  privilege  embraces 
anything  that  may  possibly  be  perti- 
nent. Youmans  v.  Smith,  153  N.  Y. 
214,  47  N.  E.  265.  We  cannot  say 
that  the  plaintiff's  reputation  was 
so  plainly  foreign  to  the  issue  that 
counsel  should  have  refused  to  join 
a  client  in  attacking  it.  The  client 
took  the  ground  that  the  plaintiff 
had  planned  the  prosecution,  had 
used  it  as  a  means  of  winning  profit 
and  reputation,  and  had  blocked  an 
earlier  petition  for  pardon  by  over- 
whelming his  victim  under  an  ava- 
lanche of  charges.  Counsel  was  as- 
sured that  those  charges  were  false. 
If  the  governor  believed  them,  par- 
don was  almost  certain  to  be  re- 
fused. They  revealed  Conrad,  not 
as  an  offender  in  one  instance,  but 
as  a  hardened  criminal.  The  argu- 
ment was  that  the  governor  should 
not  believe  them.  They  had  been 
put  forward,  it  was  said,  by  the 
plaintiff,  who  was  the  head  and 
front  of  the  conspiracy;  he  had 
hoodwinked  the  society  into  adopt- 
ing them;  in  fact,  they  were  his 
work;  and  his  character  was  such 


that  he  was   unworthy  of  b^ef. 
Those      statements  ___„„,.„„.  ,., 

,  ■— APPiiratioB  Tor 

may  have  been  p«r«io«-per- 
false,  but  they  were  """*  •'*-'«~- 
not  impertinent.  Conley  v.  Key,  98 
Ga.  115,  25  S.  E.  914.  To  appre- 
ciate their  pertinency,  we  may  ask 
ourselves  what  the  duty  of  counsel 
would  have  been,  had  they  been 
true.    The  answer  is  not  doubtful. 

The  question  remains  whether 
the  defendant's  privilege  is  quali- 
fed  or  absolute.  The  difference 
is   that 'malice   de- „.„-.,      ^ 

,  — qnallfled    and 

strovs  the  one  and  «i.noint» 
does  not  change  the  •'■■•^'•^«*- 
other.  Odgers,  Libel  &  Slander, 
p.  227.  If  the  statements  had 
been  made  in  court,  there  is  no 
doubt,  since  they  were  pertinent, 
that  the  privilege  would  have  been 
absolute.  Sickles  v.  Kling,  60  App. 
Div.  515,  69  N.  Y.  Supp.  944.  We 
assume  that  the  privilege  would 
be  the  same  if  the  statements  had 
been  made  before  tribunals  having 
attributes  similar  to  those  of  courts. 
Royal  Aquarium  v.  Parkinson 
[1892]  1  Q.  B.  431,  61  L.  J.  Q.  B. 
N.  S.  409,  66  L.  T.  N.  S.  513,  40 
Week.  Rep.  450,  56  J.  P.  404 ;  Daw- 
kins  V.  Rokeby,  L.  R.  8  Q.  B.  255, 
L.  R.  7  H.  L.  744,  45  L.  J.  Q.  B.  N. 
S.  8,  33  L.  T.  N.  S.  196,  23  Week. 
Rep.  931,  9  Eng.  Rul.  Cas.  39;  Bar- 
rett V.  Kearns  [1905]  1  K.  B.  504, 
74  L.  J.  K.  B.  N.  S.  318,  53  Week. 
Rep.  354,  92  L.  T.  N.  S.  255, 
21  Times  L.  R.  212;  Watson  v. 
McEwan  [1905]  A.  C.  480,  4  B. 
R.  C.  934,  74  L.  J.  C.  P.  N.  S.  151, 
93  L.  T.  N.  S.  489,  3  Ann.  Cas.  124; 
Bottomley  v.  Brougham  [1908]  1  K. 
B.  584,  77  L.  J.  K.  B.  N.  S.  311,  99 
L.  T.  N.  S.  Ill,  24  Times  L.  R.  262, 
52  Sol.  Jo.  225;  Rogers  v.  Thomp- 
son, 89  N.  J.  L.  639,  99  Atl.  389; 
Kemper  v.  Fort,  219  Pa.  85,  13 
L.R.A.(N.S.)  820,  123  Am.  St.  Re|). 
623,  67  Atl.  991,  12  Ann.  Cas.  1022. 
There  is  no  difference  in  respect  of 
degree  between  the  privilege  of 
counsel  and  that  of  parties  and  wit- 
nesses. They  are  phases  of  the 
same  immunity.  Munster  v.  Lamb, 
L.  R.  11  Q.  B.  Div.  588.  52  L.  J.  Q. 
B.  N.  S.  726,  49  L.  T.  N.  S.  252,  32 
Week.  Rep.  248,  47  J.  P.  805,  7  Eng, 
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Rul.  Cas.  714;  Revis  v.  Smith,  18  C. 
6.  126,  139  Eng.  Reprint,  1314,  25 
L.  J.  C.  P.  N.  S.  195,  2  Jur.  N.  S. 
614,  4  Week.  Rep.  506;  Garr  v.  Sei- 
dell, 4  N.  Y.  91;  Kemper  v.  Fort, 
supra,  at  page  89  of  219  Pa.,  13 
L.R.A.(N.S.)  820,  123  Am.  St.  Rep. 
623,  67  Atl.  991, 12  Ann.  Cas.  1022; 
Laing  v.  Mitten,  185  Mass.  233,  235, 
70  N.  E.  128.  "Neither  party,  wit- 
ness, counsel,  jury,  nor  judge,  can  be 
put  to  answer,  civilly  or  criminally, 
for  words  spoken  in  office."  Lord 
Mansfield  in  Rex  v.  Skinner,  Lofft, 
55,  98  Eng.  Reprint,  529.  The 
courts  have  refused,  however,  to  ap- 
ply the  rule  of  absolute  privilege  to 
proceedings  which,  though  official 
and  public,  are  not  in  substance  ju- 
dicial. Proctor  V.  Webster,  L.  R.  16 
Q.  B.  Div.  112,  114,  55  L.  J.  Q.  B. 
N.  S.  150,  53  L.  T.  N.  S.  765 ;  Royal 
Aquarium  v.  Parkinson  [1892]  1  Q.  ' 
B.  431,  61  L.  J.  Q.  B.  N.  S.  409,  66 
L.  T.  N.  S.  513,  40  Week.  Rep.  450, 
56  J.  P.  404;  Barrett  v.  Keams 
11905]  1  K.  B.  504,  74  L.  J.  K.  B. 
N.  S.  318,  92  L.  T:  N.  S.  255,  21 
Times  L.  R.  212;  Blakeslee  v.  Car- 
roll, 64  Conn.  223,  25  L.R.A.  106,  29 
Atl.  473;  Wright  v.  Lothrop,  149 
Mass.  385,  390,  21  N.  E.  963;  Od- 
gers,  Libel  &  Slander,  p.  233.  In 
such  cases  the  privilege  is  the  quali- 
fied one  that  attaches  to  the  honest 
assertion  of  a  right  or  fulfilment  of 
a  duty.  Bingham  v.  Gaynor,  203 
N.  Y.  27,  31,  32,  96  N.  E.  84;  Capi- 
tal &  Counties  Bank  v.  Henty,  L.  R. 
7  App.  Cas.  741,  52  L.  J.  Q.  B.  N.  S. 
232,  47  L.  T.  N.  S.  662,  31  Week. 
Rep.  157,.  47  J.  P.  214;  Royal  Aqua- 
rium V.  ParkinsQn  [1892]  1  Q.  B. 
431,  61  L.  J.  Q.  B.  N.  S.  409,  66 
L.  T.  N.  S.  513,  40  Week.  Rep.  450, 
56  J.  P.  404. 

The  question,  therefore,  is  wheth- 
er absolute  privilege  ought  now  to 
be  extended  to  an  application  for  a 
pardon.  It  was  so  extended  by  the 
court  of  civil  appeals  of  Texas,  in 
Connellee  v,  Blanton,  —  Tex.  Civ. 
App.  — ,  163  S.  W.  404;  but  we 
think  erroneously.  Such  an  appli- 
cation is  not  a  pro- 
^t?nt-***~         ceeding    in    court, 

"JiSoa"""  '"    "°''  **"®  before  an 
pa.r  oa.  officer  having  "at- 

tributes similar"  to  a  court's.    Royal 
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Aquarium  T.  Parkinson  [1892]  1  Q. 
B.  431,  61  L.  J.  Q.  B.  N.  S.  409,  66 
L.  T.  N.  S.  613,  40  Week.  Rep.  450, 
56  J.  P.  404.  It  is  a  petition  for 
mere  grace  and  mercy.  It  may  be 
made  by  anyone,  and  without  the  . 
convict's  knowledge.  It  grows  out 
of  the  action  of  the  courts,  but  it 
seeks  to  reverse  their  action  by  an 
appeal  to  motives  and  arguments 
which  are  not  those  of  jurispru- 
dence. There  are  no  clearly  defined 
issues.  There  is  often  a  mo^t  in- 
formal hearing.  Sometimes  there 
is  argument  by  counsel.  As  often, 
the  plea  for  mercy  is  made  by  wife 
or  kin  or  friends.  Whatever  privi- 
lege belongs  to  counsel  should  be- 
long also  to  them ;  the  right  to  plead 
fot  clemency  is  not  a  monopoly  of 
the  bar.  Even  if  counsel  speaks, 
his  words  are  not  "spoken  in  office." 
Rex  V.  Skinner,  supra.  Nor  are 
they  subject  to  like  restraints.  At 
such  a  time,  anything  is  pertinent 
that  may  move  the  mind  to  doubt  or 
the  heart  to  charity.  It  is  not  neces- 
sary that  reason  be  convinced ;  it  is 
enough  that  compassion  is  stirred. 
The  range  of  possible  inquiry  gives 
warning  that  the  privilege  should  be 
confined  within  the  limits  of  good 
faith.  Where  the  test  of  the  perti- 
nent is  so  vague,  there  must  be  some 
check  upon  calumny.  While  con- 
vict and  counsel  act  in  good  faith, 
they  are  immune;  the  privilege  is 
lost  when  they  defame  with  malice. 
There  is  no  license,  under  cover  of 
such  an  occasion,  to  publish  charges 
known  to  be  false,  or  put  forward 
for  revenge.  We  — nwiice- 
are  not  dealing  here  "«'»""»'• 
with  statements  made  by  witnesses 
required  to  attend  a  hearing  (Prison 
Law  [Consol.  Laws,  chap.  43] 
§§  261,  262,  265)  ;  there  is  a  distinc- 
tion between  the  testimony-  of  wit- 
nesses and  voluntary  complaints 
(Wright  V.  Lothrop,  149  Mass.  885, 
390,  21  N.  E.  963).  We  do  not  go 
beyond  the  case  before  us.  Our 
ruling  is  in  harmony  with  the  tend- 
ency of  courts  to  restrict  the  scope 
of  absolute  privilege  in  libel.  Blakes- 
lee V.  Carroll,  supra,  at  page  235  of  . 
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€4  Conn.,  25  L.R.A.  106,  29  Atl. 
473;  Odgers,  Libel  &  Slandw,  i^ 
230,  231.  It  is  in  harmony  with 
rulinsrs  made  where  petitions  have 
been  submitted  to  the  srovemor  or 
the  lefirislature  for  relief  against  op- 
pression or  the  redress  of  other 
wrongs  (Wright  v.  Lothrop,  supra, 
at  page  390  of  149  Mass.,  21  N.  E. 
963;  Proctor  v.  Webster,  L.  R.  16 
Q.  B.  Div.  112,  114,  55  L.  J.  Q.  B. 
N.  S.  150,  53  L.  T.  N.  S.  765 ;  Woods 
V.  Wiman,  122  N.  Y.  445,  25  N.  E. 
919;  Cook  v.  Hill,  3  Sandf.  341; 
Maurice  y,  Worden,  54  Md.  233,  39 


Am.  Rep.  384) ;  the  oppression  of  a 
harsh  or  unjust  judgment  is  not  to 
be  distinguished  in  this  respect  from 
any  other  abuse  of  power.  The 
ruling  gives  just  protection  alike 
to  suitor  and  to  counsel,  and  charges 
them  with  liability  only  when  the 
privilege  is  abused. 

The  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs 
to  abide  the  event; 

Hiscock,  Ch.  J.,  and  Collin,  Cndde- 
back.  Pound,  and  Crane,  JJ.,  concur. 

Andrews,  J.,  not  sitting. 


ANNOTATION. 
Libel  and  slander:  privflege  in  applicatioa  for  pardon. 


The  courts  are  not  agreed  whether  a 
statement  made  in  an  application  for 
a  pardon  is  absolutely  or  only  quali- 
fiedly  privileged.  That  statements  so 
made  are  only  qualifiedly  privileged  is 
the  holding  in  the  reported  case  (An- 
drews V.  Gardiner,  ante,  1371). 

The  opposite  view  is  taken  in  Con- 
nellee  v.  Blanton  (1914)  —  Tex.  Civ. 
App.  —  168  S.  W.  404,  and  a  statement 
made  in  an  application  to  the  governor 
for  a  pardon  held  absolutely  priv- 
ileged. The  court,  after  referring  to  a 
provision  of  the  state  Constitution 
that  "the  citizens  shall  have  the  right, 
in  a  peaceable  manner,  to  assemble  to- 
gether for  their  common  good,  and  to 
apply  to  those  invested  with  the  power 
of  government  for  redress  of  griev- 
ances, or  other  purposes,  by  petition, 
address  or  remonstrance,"  states : 
"We  are  of  the  opinion  that  the  right 
guaranteed  to  a  citizen  by  the  consti- 
tutional provision  quoted  above,  to  ap- 
ply to  those  invested  with  the  power  of 
government  for  redress  of  grievances, 
or  other  purposes,  by  petition,  address, 
or  remonstrance,'  is  of  equal  dignity 
to  the  right  to  apply  to  a  court  of  jus- 
tice for  relief ;  and  that  the  same  prin- 
ciple of  public  policy  which  supports 
the  absolute  privilege  extended  to  ju- 
dicial proceedings  applies  with  equal 
force  in  favor  of  petitions  to  the  gov- 
ernor of  the  state  for  the  exercise  of 
the  pardoning  power;  a  power  superi- 
or to  that  of  the  court  which  rendered 


the  judgment  of  conviction.  If  the 
judicial  proceeding  which  culminated 
in  the  conviction  were  absolutely  priv- 
ileged, why  should  not  the  same  im- 
munity be  extended  to  the  petition  to 
a  higher  power  to  annul  that  judg- 
ment, in  part?  Whatever  may  be  the 
rule  in  other  jurisdictions,  we  are  of 
the  opinion  that  under  the  authority  of 
Range  v.  Franklin  (1889)  72  Tex.  585, 
3  L.R.A.  417,  18  Am.  St.  Rep.  833,  10 
S.  W.  721,  the  application  made  by  ap- 
pellant to  the  governor,  who  was,  by 
the  Constitution,  vested  with  authority 
to  grant  a  pardon  to  George  Parvin, 
was  absolutely  privileged,  and  that  the 
court  erred  in  overmling  defendant's 
general  demurrer  to  plaintiff's  peti- 
tion." The  case  of  Runge  v.  Franklin, 
referred  to,  was  an  action  for  libel, 
based  upon  the  contents  of  certain 
pleadings  in  court. 

That  a  statement  made  in  an  appli- 
cation for  a  pardon  is  absolutely  priv- 
ileged is  held  also  in  Keenan  v.  He- 
Murray  (1904)  34  Pittsb.  L.  J.  N.  S. 
(Pa.)  228.  In  this  case  the  applica- 
tion was  being  made  to  a  board  of 
pardons  established  by  the  state  Con- 
stitution, and  the  court  states  that  the 
board  of  pardons  is  a  judicial  body, 
and  is,  in  fact,  a  court  to  which  the 
reason  for  the  privilege  of  parties  and 
witnesses  applies  as  strongly  as  in 
the  case  of  the  ordinary  courts  of  jus- 
tice. W.  A.  E. 
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BINGHAMTON  PHARMACY  et  al.,  Plff s.  in  Certiorari, 

V. 

FIRST  NATIONAL  BANK. 

Tenneaaee  Supreme  Court  — May  22,  101S. 

(181  Tenn.  711,  176  S.  W.  1088.) 

BiUs  and  notes  ^  note  payable  at  bank  —  failure  to  present — effect  as 
release. 

1.  Failure  to  present  a  note  payable  at  bank  for  payment  when  it  is  due, 
at  which  time  the  maker  has  funds  on  deposit,  does  not  relieve  him  from 
liability  in  case  the  bank  fails  leaving  the  note  unpaid,  notwithstanding 
the  statute  provides  that  where  an  instrument  is  made  payable  at  a  bank 
it  is  equivalent  to  an  order  to  the  bank'  to  pay  the  same  for  the  account  of 
the  principal  debtor  thereon,  where  the  statute  also  provides  that  present- 
ment for  payment  is  not  necessary  to  charge  the  person  primarily  liable  on 
the  instrument. 

[See  note  on  this  qtieaiion  beginning  <m  page  1381.] 

—  distinction  between  drawer  of  check 

and  maker  of  note.  is  that  the  latter  is  primarily  liable  on 

2.  The  difference  between  the  draw-  the  instrument  while  the  former  is 
«r  of  a  check  and  the  maker  of  a  note  not. 


Certiobari  to  the  Court  of  Civil  Appeals  to  review  a  judgment  affirming 
a  judgment  of  the  Circuit  Court  for  Shelby  County,  Division  IV.,  in  plain- 
tiff's favor,  in  an  action  brought  to  recover  the  amount  alleged  to  be  due 
on  a  promissory  note.    Petition  denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Frank  S.  Elgin,  for  plaintiffs  Nat.  Bank,  46  N.  Y.  82,  7  Am.  Rep. 
in  certiorari:  314;    Mandeville    v.    Union    Bank,    9 

Where  the  instrument  is  payable  at  Cranch,  9,  3  L.  ed.  639;  Industrial 
a  bank  it  is  equivalent  to  an  order  to  Trust,  Title  &  Sav.  Co.  v.  Weakley,  103 
the  bank  to  pay  the  same,  for  the  ac-  Ala.  465,  49  Am.  St.  Rep.  45,  15  So. 
count  of  the  principal  debtor  thereon.         854;  Watt  v.  Gans,  114  Ala.  272,  62 

Neg.  Inst  Law,  Acts  1899,  §  87,  p.  Am.  St.  Rep.  99,  21  So.  1011;  3  Kent, 
156;  Carpenter  v.  National  Shawmut  Com.  14th  ed.  pp.  110,  111;  Purcell  v. 
Bank,  109  C.  C.  A.  55, 187  Fed.  4;  Gris-  AUemong,  22  Gratt.  744, 
aom  v.  Commercial  Nat.  Bank,  87  Tenn.  If  the  holder  has  been  guilty  of 
360,  3  L.R.A.  273,  10  Am.  St.  Rep.  669,  laches  in  not  presenting  in  due  time,  it 
10  S.  W.  774;  Lazier  v.  Herman,  65  is  incumbent  upon  him  to  show  that 
Iowa,  75,  39  Am.  Rep.  167,  7  N.  W.  457.     the  drawer  has  not  been  injured. 

A  note  payable  at  a  particular  bank  Planters'  Bank  v.  Merritt,  7  Heisk. 
is  equivalent  to  a  check  on  said  bank.      194;  Story,  Promissory  Notes,  p.  196; 

Commercial  Nat.  Bank  v.  Henninger,  Columbia  Hardwood  Lumber  Co.  v. 
lOSPa.  496;  iGtna  Nat.  Bank  v.  Fourth  Crittenden,  1  Tenn.  C.  C.  A.  466;  2 
Nat.  Bank,  46  N.  Y.  82,  7  Am.  Rep.  Ball,  Bkg.  p.  608;  Stevens  v.  Park,  73 
314;  Randolph,  Com.  Paper,  §  1441;  111.  387;  Little  v.  Phenix  Bank,  2  Hill, 
Dan.  Neg.  Inst  §  326a ;  2  Morse,  Banks     425. 

&  Bkg.  §  557;  Bolles,  Bank  &  Deposi-  Where  the  drawer  establishes  negli- 
tor,  §  403;  Bedford  Bank  v.  Ocoam,  gence  or  undue  delay  in  the  presenta- 
126  Ind.  584,  9  L.R.A.  560,  21  Am.  St.  tion  of  his  check,  and  the  failure  of  the 
Kep.  268,  25  N.  E.  713;  Mayer  v.  Hei-  drawee  bank  after  the  expiration  of 
delbach,  123  N.  Y.  332,  9  L.R.A.  550,  the  period  within  which,  with  due  dili- 
25  N.  E.  416 ;  ^tna  Nat.  Bank  v.  Fourth  gence,  the  check  would  have  been  pre- 
2  A.L.R.— 87. 
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sented,  the  presumption  of  injury 
arises  casting  upon  the  holder  the  bur- 
den of  proving  the  drawer  has  8u£Fered 
no  loss  or  damage  by  the  delay. 

Watt  V.  Gans,  114  Ala.  272,  62  Am. 
St.  Rep.  99,  21  So.  1011 ;  Planters'  Bank 
V.  Merritt,  7  Heisk.  177;  Purcell  v.  AUe- 
mong  Sons,  supra;  Gough  v.  Staats,  13 
Wend.  549. 

Messrs.  A.  H.  Murray  and  C.  C.  Gil- 
lespie, for  defendant  in  certiorari : 

Making  a  note  payable  at  a  named 
bank  is  not  equivalent  to  making  a 
check  for  the  amount  of  the  note. 

Stansbury  v.  Embrey,  128  Tenn.  103, 
47  L.R.A.(N.S.)  980,  158  S.  W.  991; 
Gosling  V.  Griffin,  85  Tenn.  737,  3  S. 
W.  642;  Grissom  v.  Commercial  Nat. 
Bank,  87  Tenn.  350,  3  L.R.A.  273,  10 
Am.  St.  Rep.  669,  10  S.  W.  774. 

Presentment  and  demand  are  not 
necessary  to  hold  the  maker  of  a  prom- 
issory note. 

M'Nairy  v.  Bell,  1  Yerg.  502,  24  Am. 
Dec.  464;  Blair  v.  Bank  of  Tennessee, 
11  Humph.  84;  Mulherrin  v.  Hannum, 
2  Yerg.  81;  7  Cyc.  963,  964. 

"Overdrafts"  were  never  within  the 
intention  of  the  drawers  of  this  pro- 
vision of  the  statute. 

First  Nat.  Bank  v.  First  Nat.  Bank, 
127  Tenn.  216,  154  S.  W.  965. 

The  fact  that  the  maker  has  money 
in  the  bank  where  the  note  is  payable 
amounts  only  to  a  tender,  and  does  not 
relieve  him  from  liability  on  the  note, 
although  the  money  may  have  been 
lost  by  the  subsequent  failure  of  the 
bank. 

Adams  v.  Hackensack  Improv.  Com- 
mission, 44  N.  J.  L.  638,  43  Am.  Rep. 
406 ;  Grissom  v.  Commercial  Nat,  Bank, 
supra;  First  Nat  Bank  v.  Free,  67 
Iowa,  11,  24  N.  W.  566;  Virginia-Caro- 
lina Chemical  Co.  v.  Steen,  99  Miss. 
504,  84  L.R.A.(N.S.)  734,  55  So.  47; 
Stanerbury  v.  Embrey,  supra. 

Green,  J.,  delivered  the  opinion  of 
the  court: 

The  defendants  below,  the  Bing- 
hamton  Pharmacy  and  Kilpatrick 
Brothers,  W.  A.  Kilpatrick  and  L. 
H.  Kilpatrick,  executed  a  note  pay- 
able to  the  order  of  "ourselves," 
vtrhich  they  indorsed  in  blank  and 
discounted  at  the  Chickasaw  Bank 
&  Trust  Company.  The  note  was 
due  December  29,  1912,  and  was 
payable  at  the  said  Chickasaw  Bank 
&  Trust  Company. 

Prior  to  its  maturity  this  note 


was  rediscounted  by  the  Chickasaw 
Bank  &  Trust  Company  at  the  First 
National  Bank  of  Memphis.  It  was 
not  presented  for  payment  at  the 
Chickasaw  Bank  &  Trust  Company 
when  it  matured.  It  is  contended 
by  the  makers  that  on  the  day  of 
its  maturity,  and  for  several  days 
thereafter,  there  was  a  sufficient 
amount  to  their  credit  in  the  Chick- 
asaw Bank  &  Trust  Company  to 
have  paid  the  note. 

As  above  stated,  the  note  matured 
on  December  29, 1912.  On  January 
7,  1913,  the  Chickasaw  Bank  & 
Trust  Company  failed. 

Later  the  First  National  Bank  de- 
manded payment  of  the  note  from 
its  makers,  which  they  declined,  on 
the  ground  that  they  had  sufficient 
funds  on  deposit  in  the  failed  bank 
to  meet  the  note  at  its  maturity,  and 
it  is  insisted  in  behalf  of  the  makers 
that  they  are  discharged  from  lia- 
bility on  the  note  on  account  of  the 
omission  of  the  First  National  Bank 
to  present  it  for  payment  at  the 
Chickasaw  Bank  &  Trust  Company, 
where  the  note  was  made  payable, 
when  it  fell  due. 

The  lower  courts  rendered  judg- 
ment in  favor  of  the  First  National 
Bank,  and  the  makers  of  the  note 
have  filed  a  petition  for  writ  of  cer- 
tiorari. 

The  defense  is  based  on  §  87  of 
the  Negotiable  Instruments  Act 
(chapter  94  of  the  Tennessee  Acts 
of  1899)  as  follows:  "Instrument 
Payable  at  Bank  Equivalent  to 
What. — Where  the  instrument  is 
made  payable  at  a  bank,  it  is  equiva- 
lent to  an  order  to  the  bank  to  pay 
the  same  for  the  account  of  the  prin- 
cipal debtor  thereon." 

It  is  contended  that  under  the  pro- 
visions of  the  section  quoted  it  be- 
came the  duty  of  the  holder  of  this 
note  to  present  it  for  payment  at  the 
bank,  where  it  was  payable,  upon 
maturity,  and  that  for  neglect  of 
this  duty  the  holder  must  respond 
to  the  makers  for  the  damage  suf- 
fered by  them  in  consequence  of 
this  neglect  of  duty. 

The  argument  is  that  |  87  of  the 
Act  of  1899,  making  any  instrument 
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he.  breaches  this  duty,  the  drawer  is 
discharged  from  liability  to  the  ex- 
tent he  is  damaged  by  the  breach. 

As  between  him  and  the  maker 
of  a  note,  no  such  duty  rests  upon 
the  holder  of  a  note  with  respect  to 
presentment.  By  the  terms  of  the 
act  (§  to) ,  presentment  is  not  neces- 
sary to  charge  the  person  primarily 
liable  on  the  instrument. 

The  obligation  of  the  maker  of  a 
note  is  not  a  conditional  promise  to. 
pay  only  at  a  specified  place,  but  is 
a  promise  to  pay  generally,  even 
though  a  place  of  payment  is  named. 

It  was  held  formerly  by  the  court 
of  King's  bench  in  England,  that  an 
acceptance  payable  at  a  particular 
place  was  not  a  conditional  contract, 
anfl  the  question  twice  arose  in  that 
court  as  to  whether  the  acceptor  of 
a  bill,  payable  at  a  banker's,  was  re- 
leased by  the  neglect  of  the  holder 
to  present  the  bill  at  the  banker's, 
where  the  acceptor  had  funds  at  the. 
maturity  of  the  bill,  the  banker 
afterwards  having  failed.  Speak- 
ing on  this  subject,  Lord  Ellenbor- 
ough  said :  "Whether  my  neglect  to 
caU  at  a  house  where  a  man  informs 
me  that  I  may  get  money  amounts 
to  laches  depends  upon  whether  I 
am  obliged  to  call  there.  This  ac- 
ceptance, though  it  might  be  an  au- 
thority to  the  bankers  to  pay  the 
bill,  being  payable  at*their  house,  is 
not  in  express  terms  an  order  upon 
them  to  pay,  as  was  the  case  of 
Bishop  V.  Chitty,  2  Strange,  1195, 
93  Eng.  Reprint,  1123,  where  the 
language  of  the  acceptance  was  im- 
mediately that  of  a  check  upon  the 
bankers.  I  confess  I  am  unable  to 
see  any  laches  in  the  defendant  upon 
either  ground."  Sebag  v.  Abitbol, 
4  Maule  &  S.  462, 105  Eng.  Reprint, 
905. 

The  same  question  came  up  in  the 
later  case  in  the  court  of  King's 
bench,  and  the  court  there  said: 
"The  law  did  not  oblige  this  plain- 
tiff to  present  the  bills  at  Marsh  & 
Go's.  We  cannot  theresfore  say  that 
he  has  been  guilty  of  laches  because 
he  omitted  to  do  so."  Turner  v. 
Hayden,  4  Bam.  &  C.  1,  107  Eng. 
Repirint,  969. 


payable  at  a  bank,  the  equivalent  of 
an  order  on  the  bank,  puts  upon  the 
holder  of  a  note  payable  at  a  bank 
the  same  duties  as  rest  upon  the 
holder  of  an  ordinary  check.  Quite 
a  plausible  brief  is  offered  in  sup- 
port of  this  contention,  to  which  we 
might  assent,  were  it  not  for  §  70 
of  the  Act  of  1899,  which  contains 
this  language:  "Presentment  for 
payment  is  not  necessary  in  order 
to  charge  the  person  primarily  lia- 
ble on  the  instrument ;  but  if  the  in- 
strument is,  by  its  terms,  payable 
at  a  special  place 
Bius  and  notes-  and  he  is  able  and 
willing  to  pay  it 
there  at  maturity, 
such  ability  and 
willingness  are  equivalent  to  a  tend- 
er of  payment  upon,  his  part. 

The  difference  between  the  draw- 
er of.  a  check  and  the  maker  of  a 
note  is  that  the  latter  is  primarily 
liable  on  the  instrument,  while  the 
former  is  not.  The  maker  of  a  note, 
"by  the  terms  of  the  instrument,  is 
absolutely  required  to  pay  the 
same."  That  is  to  say,  he  is  pri- 
marily liable  on  the  instrument. 
§  192.  The  drawer  of  a  check  or 
bill  of  exchange  is  not  primarily 
liable,  but  he  enjgages  that  if  the 
instrument  be  dishonored  he  will 
pay  the.amount  thereof  to  the  holder 
or  subsequent  indorser,  who  may  be 
compelled  to  pay  it.    §  61. 

The  provisions  of  §  70  therefore, 
which  we  have  quoted  above,  do  not 
apply  to  the  drawer  of  a  check  or 
bill  of  exchange,  while  they  do  apply 
to  the  maker  of  a  note. 

By  §  186  of  the  Acts  of  1899,  it  is 
made  the  duty  of  the  holder  of  a 
check  to  present  the  same  for  pay- 
ment "within  a  reasonable  time 
after  its  issue,  or  the  drawer  will  be 
discharged  from  liability  thereon  to 
the  extent  of  the  loss  caused  by  the 
delay." 

There  is,  therefore,  an  absolute 
duty  resting  upon  the  holder  of  a 
check  to  present 
the  instrument  for 
payment  at  the 
place  where  it  is 
payable,  within  a  reasonable  time.  If 
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The  holding  of  the  court  of  King's 
bench  in  the  two  cases  above  re- 
ferred to  has  been  followed  in  a 
number  of  American  cases.  Adams 
V.  Hackensack  Improv.  Commission, 
44  N.  J.  L.  638,  48  Am.  Rep.  406; 
Wood  V.  Merchants'  Sav.  Loan  &  T. 
Co.  41  111.  267,  567;  Ward  v.  Smith, 
7  WaU.  447, 19  L.  ed.  207 ;  Williams- 
port  Gas  Co.  V.  Pinkerton,  95  Pa.  62. 

There  was  some  confusion  in  the 
Snglish  cases  by  reason  of  the  fact 
that  the  court  of  common  pleas,  and 
finally  the  House  of  Lords,  in  Rowe 
V.  Young,  2  Brod.  &  B.  165,  129 
Eng.  Reprint,  921,  held  that  an  ac- 
ceptance payable  at  a  particular 
place  was  a  conditional  contract. 
Under  such  a  holding,  presentment 
at  the  appointed  place  was  neces- 
sary to  charge  the  maker.  After- 
wards, however,  by  chapter  78  of  1 
and  2  Geo.  IV.,  Parliament  enacted 
that  an  acceptance  payable  at  the 
house  of  a  banker  or  other  place 
should  be  deemed  a  general  accept- 
ance, unless  the  words,  "and  not 
otherwise  or  elsewhere,"  were  add- 
ed. See  Grissom  v.  Commercial 
Nat.  Bank,  87  Tenn.  350,  3  L.R.A. 
273,  10  Am.  St.  Rep.  669,  10  S.  W. 
774. 

We  think  the  reasoning  of  Lord 
EUenborough  in  Sebag  v.  Abitbol, 
supra,  is  conclusive  of  the  rights  of 
the  parties  hereto,  in  view  of  the 
status  of  these  parties,  as  fixed  by 
the  Negotiable  Instruments  Law. 

Presentment  for  payment  is  not 
necessary  to  charge  the  maker  of 
a  note.  No  duty  to  one  primarily 
liable  on  a  note  is  breached  by  a 
failure  to  present  the  instrument 
for  pajrment.  Such  an  omission  is 
not  ladies,  and  affords  the  maker  no 
ground  for  complaint.  By  the  very 
terms  of  the  stiatute,  the  holder  of 
a  note  is  relieved  of  any  such  obliga- 
tion, in  so  far  as  the  maker  is  con- 
cerned. 

The  duty  of  the  holder  of  a  note 
toward  the  maker  cannot  be  assimi- 
lated to  the  duty  of  the  holder  of  a 
check  toward  the  drawer.  In  the 
first  instance,  the  maker  is  primarily 
liable;  in  the  latter,  the  drawer  is 
only   liable    after    dishonor.    And 


again,  while  the  statute  excuses  pre- 
sentment of  the  Instrument  as  to  the 
maker  of  a  note,  presentment  is  re- 
quired within  a  reasonable  time  in 
the  case  of  a  check,  at  the  peril  of 
discharging  the  drawer. 

We  think  that  §  87,  declaring  an 
instrument  payable  at  a  bank  the 
equivalent  of  an  order  on  the  bank, 
was  only  intended  to  settle  the  vexed 
question  of  the  bank's  right,  without 
specific  authority,  to  pay  such  an  in- 
strument and  charge  same  to  the  ac- 
count of  the  principal  debtor.  Prior 
to  the  Act  of  1899,  in  Tennessee  and 
elsewhere,  the  fact  that  a  note  was 
made  payable  at  a  bank  did  not, 
without  more,  confer  authority  up- 
on'the  bank  to  pay  the  note,  when 
presented  there  at  maturity  by  the 
holder,  out  of  funds  standing  on  de- 
posit to  the  credit  of  the  maker.  A 
contrary  rule  obtained  in  many 
states.  See  discussion  of  the  cases 
in  Grissom  v.  Commercial  Nat. 
Bank,  supra. 

Section  87  authorizes  a  bank,  at 
which  an  instrument  is  made  pay- 
able, to  pay  same  for  the  account  of 
the  principal  debtor.  To  that  ex- 
tent, all  instruments  payable  at  a 
bank  are  orders  on  the  bank  desig- 
nated. The  language  used  in  tlus 
section,  however,  must  not  be  so  ex- 
panded as  to  destroy  other  provi- 
sions of  the  act. 

Our  attention  has  not  been  caUed 
to  any  decision  of  the  question  here 
determined  in  a  jurisdiction  where 
the  Negotiable  Instruments  Law  has 
been  enacted.  Prior  to  the  compila- 
tion of  this  law,  there  were  authori- 
ties to  the  contrary.  These,  how- 
ever, were  considered  and  rejected 
by  this  court  in  Grissom  v.  Com- 
mercial Nat.  Bank,  supra,  in  which 
case  the  court  disapproved  Lazier  v. 
Horan,  55  Iowa,  75, 39  Am.  Rep.  167, 
7  N.  W.  457,  founded  on  Story, 
Promissory  Notes,  §§  227,  228,  and 
some  other  decisions.  The  conclu- 
sion we  have  reached  accords  with 
our  own  previous  holdings,  and  we 
believe  is  a  correct  interpretation  of 
the  Negotiable  Instruments  Law. 

The  petition  for  certiorari  will  be 
denied. 
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Who  mast  bear  lost  of  funds  from  lanore  of  bank,  at  ndiich  biU  or  m>te  is 
payable^  dning  dday  in  presenting  it. 


I.  Introduction,  1881. 
n.  Theory  that  loss  falls  upon  maker, 

1381. 
IIL  Theory  that  loss  falls  upon  holder, 
1384. 

I.  Jittrodwotton. 

With  the  exception  of  instruments 
payable  on  demand,  it  is  a  rule  almost 
uniformly  followed  in  the  American 
courts  that  presentment  of  a  bill  or 
note  for  payment  at  the  place  specified 
therein  is  not  a  condition  precedent  to 
an  action  thereon  agrainst  the  maker 
or  acceptor.  The  English  courts  are 
divided  on  the  question.  The  cases 
are  agreed,  however,  that  if  the  maker 
of  the  note  or  acceptor  of  the  bill  has 
for  the  purpose  of  payment,  at  the 
specified  place,  funds  sufficient  to 
make  the  pasrment,  the  failure  to  pre- 
sent the  instrument  may  be  shown.  It 
is  sometimes  stated  that  the  readiness 
to  make  payment  amounts  to  tender, 
and  it  is  required  that  the  tender  be 
kept  good  in  order  to  entitle  the  maker 
or  acceptor  to  the  defense.  It  seems 
to  be  held  quite  uniformly  that  the 
maker  or  acceptor,  who  has  made  such 
a  tender  and  kept  the  same  good,  can- 
not be  charged  with  interest  on  the 
money  thereafter,  nor  with  costs  or 
penalties.  Whether  the  rule  goes 
farther,  and  subjects  the  holder  of  the 
instrument  to  damages  suffered  by  the 
maker,  is  a  question  upon  which  there 
has  been  some  dispute;  at  least,  in 
textbook  and  obiter  statements.  Par- 
sons on  Notes  &  Bills,  vol.  1,  p.  809, 
states  that  such  a  defense  goes  "only 
in  reduction  of  damages,  and  in  pre- 
vention of  costs;"  while  Story  states 
that  the  maker  or  acceptor  may  recov- 
er of  the  holder  damages  suffered  be- 
cause of  the  holder's  failure  to  pre- 
sent. See  infra.  III.  for  complete  state- 
ment of  Story.  The  present  discussion, 
as  indicated  in  the  title,  is  confined  to 
the  cases  which  pass  upon  the  liability 
for  loss,  resulting  from  the  failure  of 
a  bank. 


II.  Theory  that  loss  falls  upon  maker. 

With  the  exception  of  two  decisions, 
one  of  which  has  been  overruled,  the 
cases  which  have  actually  decided  the 
question  hold  that  a  loss  resulting 
from  the  failure  of  the  bank  at  which 
the  instrument  is  payable,  and  in 
which  the  maker  or  acceptor  has  de- 
posited funds  at  its  maturity  to  pay  it, 
does  not  fall  upon  the  holder  who  has 
failed  to  present  the  instrument  for 
payment. 

Arkansas.  —  State  Nat.  Bank  v. 
Hyatt  (1905)  75  Ark.  170,  112  Am.  St. 
Rep.  50,  86  S.  W.  1002,  6  Ann.  Cas.  296, 
overruling  obiter  statement  in  Pryor 
V.  Wright  (1853)  14  Ark.  189. 

Illinois. — Wood  v.  Merchants'  Sav. 
Loan  &  T.  Co.  (1866)  41  111.  267. 

Indiana. — Glatt  v.  Fortman  (1889) 
120  Ind.  884,  22  N.  E.  800. 

Iowa. — Bank  of  Montreal  v.  Inger- 
son  (1898)  105  Iowa,  849,  75  N.  W.  351, 
overruling  Lazier  v.  Horan  (1880)  55 
Iowa,  75, 39  Am.  Rep.  167,  7  N.  W.  457. 

MissoorL  —  Powers  v.  Woolfolk 
(1908)  132  Mo.  App.  364,  111  S.  W. 
1187, 

Nebraska. — First  Nat  Bank  v.  Chil- 
son  (1895)  46  Neb.  267,  63  N.  W.  362; 
Chapman  v.  Wagner  (1901)  1  Neb. 
(Unof.)  492,  96  N.  W.  412. 

New  Jersey. — Adams  v.  Hacken- 
sack  Improv.  Commission  (1882)  44 
N.  J.  L.  638,  43  Am.  Rep.  406  (case  in- 
volved corporate  bonds) . 

Pennsylvania.  —  Williamsport  Gas 
Co.  V.  Pinkerton  (1880)  95  Pa.  62  (in- 
terest coupons  on  corporate  bonds). 

Tennessee.  —  Binghamton  Phar- 
macy V.  FiBST  Nat.  Bank  (reported 
herewith)  ante,  1877. 

Wisconsin.— Bartel  v.  Brown  (1899) 
104  Wis.  493,  80  N.  W.  801. 

England.— Turner  v.  Hayden  (1825) 
4  Barn.  &  C.  1. 107  Eng.  Reprint,  959,  6 
Dowl.  &  R.  6,  Ryan  &  M.  216. 

The  New  Jersey  court  of  errors  and 
iCppeals,  after  extensively  reviewing 
the  autiiorities,  concludes:     "I  think 
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tnose  cases  wnicn  amrm  me  coniinu- 
ing  liability  of  the  maker,  acceptor,  or 
obligor  on  paper  made  payable  at  a 
banker's,  where  the  debtor  had  pro- 
vided funds  fot  payment  at  maturity, 
which  the  holder  might  have  received 
if  he  had  demanded  payment  when 
due,  and  which  were  lost  by  the  subse- 
quent failure  of  the  banker,  were  cor- 
rectly decided."  Adams  v.  Hacken- 
snck  Improv.  Commission  (1882)  44  N. 
J.  L.  638,  43  Am.  Rep.  406. 

At  least,  the  holder  o*f  a  draft  can- 
not be  charged  with  the  loss  from  the 
failure  of  the  bank  in  which  the  ac- 
ceptor has  funds  suiBcient  to  pay  it, 
after  the  acceptor  has  been  notified 
that  the  draft  had  been  mislaid.  Se- 
bag  v.  Abitbol  (1816)  4  Maule  &  S. 
462,  105  Eng.  Reprint,  905.  Lord  Ellen- 
borough  Ch.  J.,  states,  that  after  the 
acceptor  was  informed  that  the  bill 
was  not  to  be  found,  there  was  no  oc- 
casion for  him  to  keep  a  fund  at  the 
bank;  that  after  such  a  notice  he  was 
at  liberty  to  withdraw  his  fund ;  there- 
fore, whatever  loss  happened  to  him 
by  keeping  it  there  must  be  his  loss 
and  not  the  loss  of  the  holder.  A  sim- 
ilar opinion  is  expressed  by  Le  Blanc, 
J.,  and  Bagley,  J.  Lord  EUenborough 
further  states  that  "laches  is  a  neglect 
to  do  something  which,  by  law,  a  man 
is  obliged  to  do.  Whether  my  neglect 
to  call  at  a  house  where  a  man  in- 
forms me  that  I  may  get  the  money 
amounts  to  laches  depends  upon 
whether  I  am  obliged  to  call  there." 
This  language  of  Lord  EUenborough 
is  cited  with  approval  in  the  subse- 
quent case  of  Turner  v.  Hayden 
(Eng.)  supra,  in  which  it  was  held 
that  the  holder  of  a  bill  of  exchange 
was  not  liable  for  a  loss  resulting  from 
the  failure  of  a  bank  in  which  the  ac- 
ceptor had  funds  sufficient  to  meet  it. 
The  court  states  that  the  law  "did  not 
oblige  this  plaintiff  to  present  the  bills 
at  Marsh  &  Company.  We  c.annot, 
therefore,  say  that  he  has  been  guilty 
of  laches  because  he  omitted  to  do  so." 
The  court  does  not  consider  the  fact 
that  no  notice  that  the  bill  had  been 
mislaid  or  lost,  or  would  not  be  pre- 
sented for  some  other  reason,  ap- 
peared in  the  Turner  Case. 

That  a  loss  resulting  from  a  depre- 


ciation oi  noi«s  aepoBiiea  wii.n  a  oanK 
must  fall  on  the  maker,  and  not  upon 
the  holder,  is  stated  in  Ward  v.  Smith 
(1868)  7  Wall.  (U.  S.)  447,  19  L.  ed. 
207.  The  notes  which  were  deposited 
with  the  bank  as  payment  were,  how- 
ever, held  not  to  be  legal  tender  for  the 
payment  of  the  debt. 

It  is  the  theory  of  at  least  some  of 
the  foregoing  cases  that  the  holder  of 
a  bill  or  note,  payable  at  a  specified 
place,  is  under  no  duty  to  present  the 
note  for  payment  when  payable,  or 
within  a  reasonable  time.  Wood  v. 
Merchants'  Sav.  Loan  &  T.  Co.  (1866) 
41  IIL  267;  Williamsport  Gas  Co.  v. 
Pinkerton  (1880)  95  Pa.  62  (interest 
-coupons  of  corporate  bonds).  Some 
cases  refer  to  the  general  rule  that 
presentment  is  not  necessary  to 
charge  the  maker  or  acceptor,  and  hold 
the  maker  or  acceptor  not  released  by 
failure  to '  present  at  the  specified 
place,  under  this  general  rule.  Glatt 
v  Fortman  (1889)  120  Ind.  384.  22  N. 
E.  300  (statute  prescribed  this  rale) ; 
Bank  of  Montreal  v.  Ingerson  (1898) 
105  Iowa,  349,  75  N.  W.  351.  See  BlNG- 
HAMTON  Pharmacy  v.  Fibst  Nat. 
Bank. (reported  herewith)  ante,  1377. 
The  English  Bills  of  Exchange  Act  of 
1882  (§  87)  and  the  Canadian  Bills  of 
Exchange  Act  (Can.  Rev.  Stat.  1906 
chap.  119,  §  183),  make  presentation  at 
the  place  specified  in  a  note  necessary. 
The  Canadian  act  expressly  provides 
that  the  failure  to  present  it  on  the 
day  it  matures  does  not  discharge  the 
maker. 

Only  three  of  the  above  cases  (Adams 
V.  Hackensack  Improv.  Commission 
(N.  J.)  supra;  Turner  v.  Hayden  and 
Sebag  V.  Abitbol  (Eng.)  supra)  ap- 
proach the  question  from  the  view- 
point of  the  court  in  the  reported  case 
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Nat.  Bank,  ante,  1377) ,  that  is,  wheth- 
er, for  the  neglect  of  the  alleged  duty 
to  present  the  instrument  at  the  speci- 
fied place,  the  holder  must  respond  to 
the  maker  in  damages  suffered  by  him 
in  consequence  of  this  alleged  neglect 
of  duty.  The  other  cases  approach 
the  question  from  the  standpoint  of 
whether  or  not  there  was  a  pasrment, 
and  this  in  turn  depends  upon  the 
question  of  agency.    There  being  :io 


duty  on  the  part  of  the  holder  to  pre- 
sent the  instrument  for  payment,  the 
<}uestion  as  to  who  must  bear  the  loss 
depends  upon  whose  agent  the  bank  is. 
The  New  Jersey  court  of  errors  and 
appeals,  in  Adams  v.  Hackensack  Im- 
prov.  Commission  (N.  J.)  supra,  after 
disapproving  of  the  doctrine  that 
there  must  be  a  presentment  as  a  con- 
dition precedent  to  the  maintenance 
of  an  action  against  the  maker  or  ac- 
ceptor, states  that,  this  doctrine  not 
governing,  "the  question  becomes  sim- 
ply one  of  agency.  As  the  custodian 
of  the  money  wherewith  to  pay,  whose 
agent  is  the  banker?"  The  foregoing 
cases  proceed  uniformly  upon  the 
theory  that  the  fact  that  the  note  was 
made  payable  at  a  particular  bank 
does  not,  of  itself,  make  the  bank  the 
agent  of  the  payee  or  holder  to  receive 
payment;  payment  to  the  bank  of  the 
amount  due  on  the  note,  when  the  bank 
does  not  have  possession  of  the  note 
or  authority  to  collect  it,  does  not  dis- 
charge the  maker.  State  Nat.  Bank  v. 
Hyatt  (1905)  75  Ark.  170,  112  Am.  St. 
Rep.  50,  86  S.  W.  1002,  5  Ann.  Cas. 
296;  Glatt  v.  Fortman  (Ind.)  supra; 
Bank  of  Montreal  v.  Ingerson  (1898) 
105  Iowa,  349,  75  N.  W.  351 ;  Bloomer 
V.  Dau  (1899)  122  Mich.  522,  81  N.  W. 
331;  Powers  v.  Woolfolk  (1908)  132 
Mo.  App.  354,  111  S.  W.  1187;  Adams 
V.  Hackensack  Improv.  Commission 
(1882)  44  N.  J.  L.  638,  43  Am.  Rep. 
406;  Bartel  v.  Brown  (1899)  104  Wis. 
493,  80  N.  W.  801;  Ward  v.  Smith 
(1868)  7  Wall.  (U.  S.)  447,  19  L.  ed. 
207  (loss  due  to  depreciation  of  money 
deposited  for  payment) .  In  First  Nat. 
Bank  v.  Chilson  (1895)  45  Neb.  257, 
63  N.  W.  362,  the  payment  of  money  at 
a  bank  designated  in  a  note  for  the 
payment  thereof,  where  the  note  was 
not  left  at  the  bank  for  collection,  or 
was  not  there  produced,  is  held  not  to 
constitute  payment,  the  court  stating 
that  the  bank,  under  such  circum- 
stances, becomes  the  agent  of  the 
maker,  and  not  of  the  holder.  That 
the  maker  of  a  note,  who  has  paid  the 
same  at  a  bank  at  which  it  is  made 
payable,  but  which  does  not  have  pos- 
session of  the  note,  cannot  rely  upon 
this  as  payment,  where  the  bank  is  not 
the  agent  of  the  holder  thereof,  is  held 


also  in  Bloomer  v.  Dau  (1899)  122 
Mich.  522,  81  N.  W.  331.  The  fact  that 
the  note  and  mortgage  were  made  pay- 
able at  a  bank  does  not  establish  the 
agency.  That  making  a  note  payable 
at  a  certain  bank  does  not  constitute 
the  bank  the  agent  of  the  holder  for 
the  purpose  of  receiving  payment  has 
been  held  in  other  cases,  in  which,  so 
far  as  appears,  no  loss  occurred;  at 
least,  no  question  in  regard- thereto 
was  involved  in  the  case.  Cheney  v. 
Libby  (1889)  134  U.  S.  68,  33  L.  ed. 
818, 10  Sup.  Ct.  Rep.  498;  St.  Paul  Nat. 
Bank  v.  Cannon  (1891)  46  Minn.  95, 
24  Am.  St.  Rep.  189, 48  N.  W.  526;  Hills 
v.  Place  (1872)  48  N.  Y..520,  8  Am. 
Rep.  568;  Kelsay  v.  Taylor  (1910)  56 
Or.  13,  107  Pac.  609. 

As  expressed  in  other  cases,  the  fact 
that  a  note  is  made  payable  at  a  bank 
does  not  amount  to  an  agreement  that 
the  maker  may  make  a  deposit  at  the 
bank  of  the  amount  of  the  note,  and 
thus  discharge  his  obligation,  so  that 
the  money  is  thereafter  at  the  risk  of 
the  holder  of  the  note.  Wood  v.  Mer- 
chants' Sav.  Loan  &  T.  Co.  (1866)  41 
111.  267;  Glatt  v.  Fortman  (1889)  120 
Ind.  384,  22  N.  E.  300. 

Such  a  provision  in  a  note  is  a  mere 
designation  of  the  place  where  the 
note  is  to  be  paid,  not  of  a  person  oth- 
er than  the  holder  to  whom  the  money 
is  to  be  paid.  Wood  v.  Merchants'  Sav. 
Loan  &  T.  Co.  (111.)  supra;  Bank  of 
/  Montreal  v.  Ingerson  (1898)  105  Iowa, 
349,  75  N.  W.  351. 

It  seems  clear  that  if  the  holder  of 
the  note  does,  in  fact,  make  the  bank 
his  agent  to  collect  the  note  or  bill, 
payment  to  the  bank  is  a  discharge  of 
the  maker  or  acceptor.  In  D.  M.  Os- 
born  &  Co.  v.  Baird  (1878)  45  Wis.  189, 
30  Am.  Rep.  710,  payment  was  made 
to  a  bank  at  which  the  note  was  made 
payable,  and  before  the  bank  received 
the  note.  Afterwards,  and  two  days 
before  its  maturity,  the  payee  sent  the 
note  to  the  bank,  and  notified  the  hold- 
er that  it  might  be  paid  at  the  bank 
at  or  before  maturity.  On  the  day  fol- 
lowing the  receipt  of  the  note,  the 
bank  failed.  In  holding  that  the  loss 
must  fall  upon  the  payee  of  the  note, 
the  court  states  that  it  may  well  be 
inferred  from  statements  in  the  notice 
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to  receive  payment  in  advance,  and 
consequently  it  was  a  good  payment 
when  made.  The  decision  is  further 
based  upon  the  theory  of  ratification. 
It  is  to  be  observed  at  this  point  that 
the  note  is  not,  in  general,  concerned 
with  cases  where  the  bank  had  posses- 
sion of  the  paper. 

The  question  of  agency  arising  in 
this  connection  is  a  much  broader  one 
than  the  question  considered  herein. 
The  question  whether  payment  to  a 
bank  at  which  a  bill  or  note  is  made 
payable  amounts  to  a  discharge  of  the 
acceptor  or  maker  arises  in  many 
cases,  in  which  the  question  was  one 
other  than  liability  for  a  loss  resulting 
from  a  failure  of  the  bank.  This  note 
has  been  confined  to  the  question  of 
liability  for  loss  upon  failure  of  the 
bank,  and  does  not  consider  the  gen- 
eral one  of  payment. 

It  is  the  theory  of  at  least  one  case 
that  adheres  to  the  rule  which  throws 
the  loss  on  the  maker,  that  merely 
making  a  bill  or  note  payable  at  a 
bank  does  not  authorize  the  bank  to 
pay  it  out  of  funds  the  maker  may  have 
on  deposit.  Wood  v.  Merchants'  Sav. 
Loan  &  T.  Co.  (III.)  supra.  But  the 
rule  is  adhered  to,  even  on  the  assump- 
tion that  making  a  bill  or  note  pay- 
able at  a  banker's  is  authority  to  the 
banker  to  apply  the  funds  of  the  ac- 
ceptor or  maker  on  deposit,  to  the 
payment  of  the  paper.  Adams  v.  Hack- 
ensack  Improv.  Commission  (1882)  44 
N.  J.  L.  638,  43  Am.  Rep.  406.  And 
see  the  reported  case  (Binghamton 
Pharmacy  v.  Fibst  Nat.  Bank,  ante, 
1377),  decided  under  the  provisions 
of  the  Negotiable  Instruments  Law, 
which  makes  such  a  provision  in  a 
note  equivalent  to  an  order  to  the  bank 
to  pay  it. 

It  has  even  been  held  that  the  loss, 
through  the  failure  of  the  bank,  does 
not  fall  on  the  holder,  even  though  he 
actually  presented  the  note  to  the 
bank,  had  it  certified  "Good,"  and  took 
it  away  without  receiving  payment. 
Wood  v.  Merchants'  Sav.  Loan  &  T.  Co. 
(IlL)  supra. 

///.  Theory  that  loaa  faU»  upon  holder. 

As  stated  supra,  all  but  two  deci- 


hold  that  a  loss  from  the  failure  of  a 
bank  at  which  a  note  or  bill  is  made 
payable,  and  in  which  the  maker  or 
acceptor  has  at  maturity  deposited 
funds  for  its  payment,  falls  upon  the 
maker  or  acceptor.  There  is,  however, 
a  very  considerable  body  of  obiter  to 
the  effect  that  such  a  loss  falls  upon 
the  holder  who  fails  to  present  the  in- 
strument. The  rule  is  stated  by  Story 
in  his  treatise  on  Promissory  Notes, 
7th  ed.  §§  227,  228,  that  if  the  maker 
of  a  promissory  note  or  the  acceptor 
of  a  bill  suffers  any  loss  or  injury  by 
the  want  of  a  due  presentment  at  the 
specified  place,  to  the  extent  of  that 
loss  or  injury  he  will  be  discharged  as 
tkgainst  the  holder;  and  Story  spe- 
cifically states  that  if  the  bill  or  note 
is  payable  at  a  bank,  "and  the  acceptor 
or  maker  had  funds  there  at  the  time, 
which  have  been  lost  by  the  failure  of 
the  bank,  then  and  in  such  case  the 
acceptor  or  maker  will  be  exonerated 
to  the  extent  of  the  loss  or  injury  so 
sustained." 

While,  as  just  stated,  there  are  a 
considerable  number  of  obiter  state- 
ments in  the  cases,  in  accord  with  this 
doctrine  as  thus  announced  by  Story, 
there  is  only  one  decision  that  has  not 
been  overruled  that  is  in  accord  there- 
with, and  that  involved  a  note  payable 
to  commission  merchants  at  their  of- 
fice, and  by  them,  assigned  as  collater- 
al security  to  one  who  failed  to  pre- 
sent it  when  due,  and  thereafter,  until 
the  failure  of  the  commission  mer- 
chants. The  court  states  the  rule  that 
the  maker  of  the  note  has  a  right  to 
prove,  by  way  of  defense,  that  on  the 
day  and  at  the  place  specified  in  the 
note,  he  had  the  necessary  funds  to 
make  payment,  and  that  if  any  loss  oc- 
curred it  should  be  the  loss  of  the 
holder  of  the  note,  and  not  his ;  in  oth- 
er words,  instead  of  requiring  the 
plaintiff  to  prove  that  he  made  demand 
at  the  place  specified,  the  maker  is  re- 
quired to  prove  that  he  deposited  the 
money  according  to  the  terms  of  the 
note,  and  that  it  was  lost  to  the  plain- 
tiff on  account  of  his  failure  to  de- 
mand it  at  the  proper  place;  and,  in 
this  case,  the  court  instructed  the  jury 
to  the  effect  that  if  the  jury  believed 
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*'the  plaintiff  did  not  demand  payment 
of  the  note  at  the  oflSce  of  Wroton  & 
Dowlinsr  [the  place  of  payment]  be- 
fore their  failure,  and  that  plaintiff 
would  have  received  the  money  if  the 
note  had  been  presented,  and  by  their 
failure  to  do  so  the  defendant  lost  his 
money,  they  should  find  for  defendant, 
on  account  of  laches."  Under  this  in- 
struction, the  jury  found  in  favor  of 
the  maker  of  the  note,  who  was  the 
defendant  in  the  action,  and  a  judg- 
ment rendered  on  the  verdict  was  af- 
firmed. Bank  of  Charleston  Nat  Bkg. 
Asso.  V.  Zorn  (1880)  14  S.  C.  444,  37 
Am.  Rep.  733.  The  facts  in  this  case 
detract  somewhat  from  its  force  in 
support  of  the  doctrine  of  Story,  for 
there  was  a  custom  that  such  notes 
should  be  paid  to  the  commission  mer- 
chants by  shipments  of  cotton,  a  cus-; 
toiii  which,  it  seems,  was  known  to  the 
holder  of  the  note. 

In-  accord  with  the  rule  as  stated  by 
Story,  it  is  stated  in  some  cases,  deal- 
ing with  the  necessity  of  presentment 
as  a  condition  precedent  to  the  main- 
tenance of  an  action  on  the  note,  that 
if  it  is  shown  that  the  maker  or  ac- 
ceptor was  ready  with  funds  at  the 
time  and  place  fixed  for  payment,  the 
omission  or  neglect  of  the  payee  or 
holder  to  present  the  paper  for  pay- 
ment will  entitle  the  maker  to  plead 
in  defense  of  a  subsequent  action  on 
the  note  any  future  damages  and  costs 
he  may  have  suffered,  without  specify- 
ing what  are  proper  elements  of 
damages.     Wild  v.  Van  Valkenburgh 

(1857)  7  Cal.  166;  Montgomery  v.  Tutt 

(1858)  11  Cal.  307,  overruling  Wild  v. 
Van  Valkenburgh  on  the  necessity  of 
presentment  as  a  condition  precedent 
to  the  maintenance  of  an  action,  but 
not  upon  the  statement  as  to  the  point 
herein  discussed.  Eldred  v.  Hawes 
(1823)  4  Conn.  465;  Greeley  v.  White- 
head (1895)  85  Fla.  523,  28  L.R.A.  286, 
48  Am.  St.  Rep.  258,  17  So.  643;  Reeve 
V.  Pack  (1859)  6  Mich.  240;  Wolcott  v. 
Van  Santvoord  (1819)  17  Johns.  (N. 
Y.)  248,  8  Am.  Dec.  896;  see  Armistead 
V.  Armistead  (1839)  10  Leigh  (Va.) 
512,  infra.  In  Reeve  v.  Pack  (1859)  6 
Mich.  240,  it  is  stated  that,  if  any  spe- 
cial loss  has  occurred  to  the  maker  of 
the  note  by  the  neglect  of  presentment 


and  demand,  his  rights  will  be  fully 
protected.  Spencer,  Chief  Justice,  in 
Wolcott  V.  Van  Santvoord  (1819)  17 
Johns.  (N.  Y.)  248,  states  that  if  the 
maker  can  show  that  he  was  at  the 
specified  place,  ready  and  willing  to 
pay,  the  holder  loses  all  claim  to  dam- 
ages and  costs,  "and  will,  himself,  be 
subject  to  them."  Tucker,  President, 
in  Armistead  v.  Armistead  (Va.)  su- 
pra, after  stating  that  the  only  con- 
sequence of  the  holder's  neglect  to 
present  a  note  at  the  place  therein 
specified  for  its  payment  is  that,  if  the 
maker  was  ready  at  the  time  and  place 
to  make  the  payment,  he  may  plead 
that  matter  in  bar  of  damages  in  tort, 
continues:  "A  further  consequence, 
indeed,  might  follow,  if  any  loss  had 
been  sustained  by  occasion  of  his  fail- 
ure to  present;  but  this  must  be  set  up 
as  a  matter  of  defense." 

In  some  decisions  the  whole  doc- 
trine, as  thus  announced  by  Story,  is 
approved,  including  that  that  the 
maker  is  relieved  from  loss  suffered 
through  the  failure  of  a  bank,  in  which 
he  has,  at  the  maturity  of  the -instru- 
ment, deposited  funds  to  meet  it. 
Dougherty  v.  Western  Bank  (1813) 
IS  Ga.  287;  McCalop  v.  Fluker  (1857) 

12  La.  Ann.  551;  Catalogue  v.  Alva 
(1858)  13  La.  Ann.  98;  Thiol  v.  Con- 
rad (1869)  21  La.  Ann.  214;  Fitler  v. 
Beckley  (1841)  2  Watts  &  S.  (Pa.) 
458  (but  see  Williamsport  Gas  Co.  v. 
Pinkerton  (1880)  95  Pa.  62,  supra). 
See  Rowe  v.  Young  (1820)  2  Brod.  & 
B.  165,  129  Eng.  Reprint,  921 ;  Rhodes 
V.  Gent  (1821)  5  Barn.  &  Aid.  244,  106 
Eng.  Reprint,  1182,  and  Merchants' 
Bank  v.  Henderson  (1895)  28  Ont. 
Rep.  360,  infra.  At  least,  this  seems 
to  have  been  the  opinipn  in  McCalop 
V.  Fluker  (1857)  12  La.  Ann.  551, 
where,  in  answer  ta  the  objection  that 
no  notice  of  protest  was  served  on  any- 
one, the  court  states  that  no  protest 
was  necessary  as  regards  the  maker, 
"unless  he  could  establish  that  the 
note  would  have  been  paid,  if  demand 
had  been  made  at  the  place  of  pay- 
ment, and  by  the  neglect  of  plaintiff 
so  to  do,  that  his  funds  there  deposited 
to  meet  the  obligation  had  been  lost." 
The  court  in  Catalogue  v.  Alva  (1858) 

13  La.  Ann.  98,  states  rather  indefi- 
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niieiy  inai,  aiinougn  aemana  oi  pay- 
ment at  the  place  specified  in  the  note 
is  not  necessary  "the  debtor  has  the 
right  to  show  he  had  funds  "at  the 
place  of  payment,  and  was  injured  by 
the  neglect  of  the  holder  of  the  note 
to  demand  its  pa3rment  at  the  place 
specified  therein  for  payment."  In 
Thiel  V,  Conrad  (1869)  21  La.  Ann. 
214,  it  is  stated  that  if  the  maker  show 
"that  he  has  sustained  actual  loss  in 
consequence  of  nonpresentment,  as,  if 
the  note  be  payable  at  a  bank,  and  he 
deposit  funds  there  to  meet  it,  and 
they  are  lost  by  the  failure  of  the 
bank,  such  loss  might  be  pleaded  in 
defense."  In  Fitler  v.  Beckley  (1841) 
2  Watts  &  S.  (Pa.)  458,  the  judge  ren- 
dering the  opinion  states:  "I  incline 
to  the  'Opinion  .  .  .  that  if  the 
maker  or  acceptor,  where  the  money  is 
payable  at  a  bank,  pays  the  money  into 
the  bank  to  the  credit  of  the  payee 
on  such  note  or  bill,  and  leaves  it  there, 
it  will  be  a  complete  discharge,  though 
the  money  should  be  lost  by  robbery  of 
the  bank,  or  otherwise;  but  this  case 
does  not  call  for  an  opinion  of  the 
court  on  this  point."  But  see  Wil- 
liamsport  Gas  Co.  v.  Pinkerton  (1880) 
95  Pa.  62,  supra. 

In  the  leading  case  of  Howe  v. 
Young  (1820)  2  Brod.  &  B.  165,  129 
Eng.  Reprint,  921,  the  English  House 
of  Lords,  in  an  action  against  the  ac- 
ceptor of  a  bill  of  exchange  accepted 
payable  at  a  particular  place,  decided 
that  it  must  be  alleged  that  the  bill 
was  presented  at  the  specified  place, 
and  that  averment  proved.  No  ques- 
tion of  loss  was  presented  in  the  case. 
The  House  of  Lords  called  upon  the 
judges  of  the  lower  court  to  express 
their  opinion,  and  Best,  Judge,  in  ex- 
pressing his  opinion,  says  that  the  ac- 
ceptor of  a  bill  of  exchange,  payable 
at  a  specified  place,  must  leave  the 
amount  of  the  bill  at  that  place  at  ma- 
turity, and,  continuing,  states:  "It 
has  been  asked  at  the  bar,  How  long 
the  acceptor  is  to  leave  the  amount 
of  the  bill  in  the  hands  of  his  banker? 
I  answer,  that  he  is  never  to  remove  it. 
By  his  special  acceptance,  he  has 
charged  that  money  with  the  payment 
of  the  bill  at  his  banker's;  he  has, 
therefore,  no  power  over  the  amount 


leii  ai;  nis  oanxers  to  pay  u;  it  De- 
longs  to  the  holder  of  the  bill,  who 
may  take  it  when  he  pleases.  Should 
he  not  call  for  it  within  the  time  al- 
lowed to  the  holder  of  a  banker's  check 
to  present  the  check  at  the  banker's, 
and  should  the  banker  fail,  the  holder 
of  the  bill  must  lose  the  money;  he 
would  Jose  his  money,  if  he  took  a 
check  for  his  bill,  and  did  not  present 
such  check  in  due  time."  The  court 
further  states  that  an  acceptance  pay- 
able at  the  specified  bank  "is  treated 
by  all  bankers  as  a  draft  on  them,  or 
order  to  pay  the  bill  so  accepted.  A 
person  who  neglects  to  present  such 
an  acceptance  on  the  day  when  it  is 
due  must,  therefore,  subject  himself 
to  the  same  consequences  as  one  who 
keeps  any  other  draft,  or  a  banker's 
check,  beyond"  the  day  after  that  on 
which  it  was  delivered  to  him,  when 
the  banker  fails."  In  the  subsequent 
case  of  Rhodes  v.  Gent  (1821)  5  Barn. 
&  Aid.  .244,  106  Eng.  Reprint,  1182, 
Best,  J.,  again  states  that,  "if  a  bill  be 
accepted,  payable  at  a  particular 
place,  the  acceptor  undertakes  to  have 
the  money  there,  and  to  leave  it  there 
till  the  bill  is  presented;  and  if  he 
does  so,  and  in  consequence  of  that, 
by  the  failure  of  the  banker,  he  re- 
ceives an  injury,  I  think  he  will  be 
exonerated  if  the  bill  has  not  been 
presented  in  due  time."  And  the  com- 
parison with  a  check  is  again  made. 

Armour,  Ch.  J.,  in  Merchants'  Bank 
V.  Henderson  (1895)  28  Ont.  Rep.  360, 
was  of  the  opinion  that  if  the  maker  of 
a  promissory  note  deposits  the  amount 
thereof,  at  maturity,  in  the  bank  at 
which  the  note  is  made  payable,  and  a 
loss  results  from  the  subsequent  fail- 
ure of  the  bank  before  the  note  is  pre- 
sented for  payment,  the  loss  falls  on 
the  holder  of  the  note,  providing  the 
amount  has  been  kept  in  the  bank.  It 
is  stated  that,  where  a  promissory  note 
is  made  payable  at  a  particular  place, 
"it  is  the  duty  of  the  maker  to  have 
the  funds  necessary  to  answer  the  note 
at  such  particular  place,  and  to  keep 
them  there  until  they  are  called  for 
by  the  holder  of  the  note."  It  was 
actually  held  in  this  case,  however, 
that  the  loss  fell  upon  the  maker  of 
the  note,  because  he  did  not  keep  the 


amount  of  the  note  in  the  bank,  and 
Street,  Judge,  states  that  the  omission 
to  present  the  note  at  ita  maturity 
^raises  only  a  question  of  costs,  and 
not  a  defense  to  the  action. 

Some  cases,  in  a  more  general  way, 
state  that  if  loss  results  from  the  fail- 
ure of  the  holder  of  a  note  to  make 
presentment  for  payment  at  the  place 
where  it  is  made  payable,  this  is  a 
matter  of  defense.  Connerly  v.  Plant- 
ers' &  M.  Ins.  Co.  (1880)  66  Ala,  432; 
Sims  V.  National  Commercial  Bank 
(1882)  78  Ala.  248;  Sumner  v.  Ford 
(1840)  3  Ark.  389. 

Under  an  acceptance  which  amount- 
ed practically  to  an  order  on  the  bank- 
ejrs  to  pay,  it  has  been  held  that  the 
loss  must  fall  on  the  holder  who  fails 
to  present  the  draft  within  a  reason- 
able time  after  maturity.    Bishop  v. 


Chitty  (1743)  2  Strange,  1195,  93  Eng. 
Reprint,  1123.  This  was  an  action  in 
case  by  the  indorsee  of  a  bill  of  ex- 
change, against  the  defendant  as  ac- 
ceptor, who,  on  tender  of  the  bill, 
wrote:  "Messieurs  Caswall  &  Mount, 
pay  this  bill  when  due  for  Thomas 
Chitty."  The  bill  fell  due  January  2, 
and  the  bankers  failed  on  the  19th  of 
January.  The  21st  of  January,  the 
money  was  demanded  of  the  acceptor. 
It  was  held  in  the  case  that  the  holder 
of  the  bill  must  stand  the  loss,  for,  as 
the  Chief  Justice  states:  "He  might 
have  refused  to  take  such  an  accept- 
ance, yet  had  now  agreed  to  it;  and  it 
was,  to  all  purposes,  in  the  nature  of 
a  draft,  which  is  always  considered  as 
actual  payment,  when  a  reasonable 
time  to  receive  it  in  is  elapsed." 

W.  A.  E. 


EDWIN  M.  BRADLEY,  Appt., 

V. 

VINCENT  SOBOLEWSKY. 


OonneeUout  Supreme  Court  of  Errors  —  Fehruat^  21,  1017. 
(91  Conn.  492,  99  Atl.  1067.) 

Gas  —  entry  to  examine  apparatus  —  trespass  —  liability  of  patron. 

1.  An  employee  of  a  gas  company  whose  contract  with  a  consumer  gives 
its  agent  the  right  of  access  at  all  reasonable  times  onto  premises  to  which 
gas  is  supplied,  to  examine  piping  and  apparatus,  is  a  licensee,  and  not 
a  trespasser,  in  entering  the  premises  of  a  consumer  to  examine  a  gas 
range  said  to  be  out  of  repair,  within  a  statute  making  the.  owner  of  a 
dog  liable  for  injury  done  by  it,  except  where  the  person  injured  was 
committing  a  trespass,  although  the  corporation  was  mistaken  as  to  the 
origin  of  the  complaint  and  sent  him  to  the  wrong  place. 

[See  note  on  this  question  beginning  on  page  1389.] 


Evidence  —  ratification  of  signature 
—  assumption. 

2.  Authorization  or  ratification  by 
a  property  owner  of  the  signature  of 
his  name,  more  than  a  year  prior  to 
the  time  in  controversy,  to  an  appli- 
cation for  gas,  which  is  required  by  the 
rules  of  the  company  in  order  to  se- 
cure service,  and  which,  under  the 
rules,  binds  the  owner  to  comply  with 


the  rules  and  regulations  of  the  com- 
pany, will  be  assumed. 
Pleading  —  failure  to  raise  question 

—  waiver. 

3.  Failure  to  insist  that  denial  of 
a  defense  of  trespass  in  an  action  to 
recover  damages  for  injuries  by  a  dog 
bite  did  not  lay  a  foundation  for  proof 
of  license  to  enter  the  premises 
waives  the  right  to  make  such  claim. 


Appeal  by  plaintiff  from  a  judgment  of  the  City  Court  of  New  Haven 
in  favor  of  defendant  in  an  action  brought  to  recover  damages  for  injuries 
sustained  by  being  bitten  by  a  dog  belonging  to  defendant.    Reversed. 


r 


statement  by  Beach,  J.: 

The  plaintiff,  who  was  in  the  em- 
ploy of  the  New  Haven  Gas  Light 
Company,  was  instructed  by  it  to 
call  at  the  defendant's  house  to 
examine  a  gas  range,  concerning 
which  it  was  supposed  that  a  com- 
plaint had  been  made.  He  opened 
the  front  gate  and  entered  the 
premises,  following  a  path  which  led 
to  the  rear  door.  While  on  the  path, 
he  was  attacked  and  bitten  by  the 
defendant's  dog,  without  provoca- 
tion on  the  plaintiff's  part.  It 
afterward  appeared  that  the  gas 
company  had  made  a  mistake  in 
sending  the  plaintiff  to  the  defend- 
ant's house,  and  that  the  complaint, 
in  response  to  which  he  was  sent 
there,  came  from  another  customer. 
Section  5  of  chapter  121  of  the  Pub- 
lic Acts  of  1911  (p.  1379)  provides, 
in  substance,  that  the  owner  or 
keeper  of  a  dog  shall  be  liable  for 
any  injury  done  by  it  to  person  or 
property,  except  where  the  injured 
person  is,  at  the  time  of  the  injury, 
committing  a  trespass  or  other  tort ; 
and  the  only  question  on  this  appeal 
is  whether  the  plaintiff  was  com- 
mitting a  trespass  when  he  was  bit- 
ten by  the  defendant's  dog. 

.    Mr.  Eliot  Watrous,  for  appellant: 

The  plaintiff  was  lawfully  on  de- 
fendant's premises,  by  virtue  of  a 
license  from  the  defendant. 

Shepard  v.  Milwaukee  Gaslight  Co. 
6  Wis.  589,  70  Am.  Dec.  479 ;  State  ex 
rel.  Weise  v.  Sedalia  Gaslight  Go.  34 
Mo.  App.  501 ;  Hitchcock  v.  Essex  &  H 
Gas  Co.  70  N.  J.  L.  492,  57  Atl.  135; 
affirmed  in  71  N.  J.  L.  565,  61  Atl.  397; 
Kelley  v.  Killourey,  81  Conn.  320,  129 
Am.  St.  Rep.  220,  70  Atl.  1031,  15  Ann. 
Cas.  163;  Riley  v.  Harris,  177  Mass. 
163,  58  N.  E.  584,  9  Am.  Neg.  Rep.  47; 
Dillehay  v.  Hickey,  24  Ky.  L.  Rep.  1220, 
71  S.  W.  1 ;  Shultz  v.  Griffith,  103  Iowa, 
150,  40  L.R.A.  117,  72  N.  W.  445;  Sarch 
v.  Blackburn,  4  Car.  &  P.  297,  Moody  & 
M.  505;  Kelly  v.  Tilton,  2  Abb.  App. 
Dec.  495,  1  Am.  Neg.  Cas.  198.. 

Messrs.  Fitzgerald  &  Walsh,  for  ap- 
pellee: 

Plaintiff  had  no  right  or  permission 
to  enter  upon  the  land  of  the  defend- 
ant. An  entry  on  another's  land  with- 
out leave  is  prima  facie  a  trespass,  and 
requires  to  be  justified. 


Champion  v.  Hartshome,  9  Conn. 
568;  Munaon  v.  Mallory,  86  Conn.  172, 
4  Am.  Rep.  62;  Bateman  v.  Goodyear, 
12  Conn.  580;  Sutton  v.  Lockwood,  40 
Conn.  318;  Wilmot  v.  McPadden,  79 
Conn.  375,  19  L.R.A.(N.S.)  1101,  65 
Atl.  157;  Hobart  v.  Hagget,  12  Me.  67, 
28  Am.  Dec.  159 ;  Mishler  Lumber  Co. 
v.  Craig,  112  Mo.  App.  454,  87  S.  W. 
41 ;  Quillen  v.  Betts,  1  Penn.  (Del.)  53, 
39  Atl.  595;  Chase  v.  Clearfield  Lum- 
ber Co.  209  Pa.  422,  58  Atl.  813; 
Puerto  V.  Chieppa,  78  Conn.  405,  62 
Atl.  664. 

Mr.  Gcwge  W.  R  Hughes  also  for 
appellee. 

Beach,  J.,  delivered  the  opinion  of 
the  court: 

The  regulations  of  the  New  Haven 
Gas  Light  Company  required  that 
the  defendant,  as  a  condition  pre- 
cedent to  obtaining  a  supply  of  gas, 
should  sign  a  written  application 
containing  an  agreement  to  be 
bound  by  the  rules  and  regulations 
of  the  company.  The  defendant's 
name  was  signed  by  his  daughter 
to  such  an  application  and  agree- 
ment more  than  a  year  before  the 
injury  complained  of,  and,  in  the 
absence  of  any  finding  to  the  con- 
trary, it  must  be  assumed  that  the 
defendant  either  ^^^  ^^^ 
authorized  or  rati-  rJtia^u^  ot 


fied  the  daughter's  :i*SSl;uo.. 
act,  without  which 
he  could  not  have  obtained  a  supply 
of  gas. 

One  of  the  gas  company's  rules 
provides  that  it  shall,  at  all  reason- 
able times,  by  its  authorized  agents, 
have  the  right  of  access  into  prem- 
ises to  which  gas  is  supplied,  for 
the  purpose  of  examining  its  gas 
piping  and  apparatus,  etc.  We  think 
it  is  clear  that  the  plaintiff  was,  at 
the  time  of  the  injury,  acting  as  the 
agent  of  the  gas  company,  author- 
ized to  examine  gas  apparatus  on 
the  defendant's  premises.  It  is 
true  that  the  authority  afterward 
appeared  to  have  been  given  to  him 
as  the  result  of  a  mistake;  but  the 
mistake  was  made  by  the  company 
in  directing  the  plaintiff  to  the 
wrong  place,  and  not  by  the  plain- 
tiff in  going  to  a  place  to  which  he 
was  not  authorized  to  go.    In  going 
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to  the  defendant's  premises,  he  went 
precisely  where  the  gas  company 
told  him  to  go,  and  for  a  purpose 
for  which  the  defendant  had  agreed 
that  the  authorized  agent  of  the 
company  might  come. 

The  defendant's  application,  un- 
der the  rules  of  the  gas  company, 
gave  the  company's  agent  a  right  of 
access,  not  merely  to  answer  com- 
plaints by  the  defendant,  but  at  all 
reasonable  times.  In  this  case  the 
occasion  for  sending  the  plaintiff  to 
the  defendant's  premises  was  a  rea- 
sonable one,  and  so  was  the  hour  at 
which  he  was  sent.  It  must  be  as- 
sumed that  the  gas  company's  in- 
structions to  the  plaintiff  were 
given  in  good  faith,  and  that  its 
agent,  who  was  charged  with  the 
business  of  acting  on  complaints  of 
customers,  believed  that  the  de- 
fendant's gas  range  was  out  of  or- 
der. Under  these  circumstances  the 
gas  company  would  have  failed  to 
perform  its  duty  if  it  had  not  sent 

a  man  to  the  de- 
««"^Ji'^*°  fondant's  premises 
SSSSuw?""  within  a  reasonable 

time.  We  conclude 
that  the  plaintiff  was  upon  the  de- 


fendant's premises  by  virtue  of  an 
express  license.  , 

The  defendant  claims  that  plain- 
tiff's denial  of  its  defense  of  tres- 
pass did  not  lay  any  foundation  for 
proof  of  license.  On  the  other  hand, 
the  record  does  not  show  that  the 
defendant  objected  to  the  proof  of 
license;  and  if  §  160  of  the  rules 
under  the  Practice  Act  (Practice 
Book  1908,  p.  250)  applies  to  this 
case,  as  to  which  we  express  no 
opinion,  it  is  evidently  a  rule  for  the 
benefit  of  the  party  whose  pleading 
is  denied,  for  the  purpose  of  pro- 
tecting him  against  possible  sur- 
prise at  the  trial.  Whether  actual- 
ly surprised  or  not, 
he  may  insist  on  teiiwe"  tT  r«ue 
the  rule  at  the  trial,  ^.*,Vi;."- 
or  waive  it,  and  in 
this  case  it  was  not  insisted  on,  so 
far  as  the  record  shows. 

There  is  error  and  a  new  trial  is 
ordered. 

In  this  opinion  the  other  Judges 
concur. 


ANNOTATION. 

Duly  tmcl  liability  of  patrons  towards  employees  of  pid>lic  service  corporations 

entering  premises. 


While  there  are  few  cases  involving 
the  duty  of  the  owner  of  premises 
toward  one  who  goes  thereon  in  con- 
nection with  his  duties  as  an  em- 
ployee of  a  public  service  corporation 
which  is  engaged  in  some  service  upon 
the  premises,  they  agree  that  such  em- 
ployee is  neither  a  trespasser  nor  a 
bare  licensee. 

Thus,  in  Rink  v.  Lowry  (1906)  38 
Ind.  App.  132,  77  N.  E.  967,  an  action 
by  an  employee  of  a  telephone  com- 
pany against  the  owner  of  a  building 
for  an  injury  received  through  the  im- 
proper operation  of  an  elevator  while 
he  was  engaged  in  repairing  a  tele- 
phone battery  in  the  well  of  the  eleva- 
tor, the  court  said  that  the  telephone 
company  owned  the  telephone  and  all 
the  appurtenances  thereof,  and  it  was 


understood  that  the  telephone  com- 
pany was  to  keep  it  in  repair,  and  for 
that  purpose  and  to  that  extent  the 
owner  gave  it  the  privilege  of  entering 
its  premises  whenever  any  such  re- 
pairs were  needed,  and,  that,  the  tele- 
phone company  having  received  a  re- 
quest from  the  owner  of  the  building 
to  repair  a  telephone,  there  was  evi- 
dence that  the  telephone  employee  en- 
gaged in  the  work  of  repairing  the 
battery  upon  its  invitation,  and  that 
the  work  was  being  done  for  the  mu- 
tual benefit  of  the  owner  of  the  build- 
ing and  the  telephone  company,  and 
therefore  the  former  owed  the  em- 
ployee protection. 

And  in  Anderson  v.  Northern  P.  R. 
Co.  (1906)  34  Mont  181,  85  Pac.  884, 
an  action  by  a  brakeman  on  a  rail- 


road,  who  was  injured  by  a  low  bridge, 
located  upon  the  grounds  of  a  smelt- 
ing company,  while  engaged  in  taking 
cars  from  the  company's  concentrator, 
the  court  approved  an  instruction  that 
if  the  employees  of  the  railway  com- 
pany, including  plaintiff,  were  taking 
out  the  cars  from  the  concentrator  at 
the  invitation,  express  or  implied,  of 
the  smelting  company,  then  the  smelt- 
ing company  did  owe  to  such  em- 
ployees a  duty,  any  violation  of  which 
would  render  that  company  liable,  say- 
ing: "That  this  is  a  correct  rule  of 
law  and  applicable  to  the  facts  of  this 
case  can  hardly  be  questioned." 
'  In  the  reported  case  (Bradley  v.  So- 
BOLEWSKY,  ante,  1387),  although  the 
employee  went  upon  the  wrong  prem- 
ises by  mistake,  he  was  held  to  be 
there  by  express  license,  by  virtue  of 
the  contract  between  the  owner  and 
the  public  service  corporation. 

See  also  Arens  v.  Chicago  Junction 
R,  Co.  (1911)  159  III.  App,  427,  where  it 
^as  held  that  the  car  inspector  for  one 
railroad  company,  while  inspecting 
cars  in  the  yard  of  another  company 
in  the  regular  course  of  business,  pur- 
suant to  an  understanding  between  the 


two  roads,  was  not  a  mere  licensee, 
but  was  there  by  the  invitation  of  the 
company  owning  the  yards,  and  there- 
fore such  company  owed  him  a  duty  to 
exercise  ordinary  care. 

See  also  Finnegan  v.  Fall  River  Gas 
Works  Co.  (1893)  159  Mass.  811,  34 
N.  E.  528,  in  which  a  direction  of  a 
verdict  for  defendant  was  held  errone- 
ous in  an  action  by  the  administrator 
of  an  employee  of  a  municipal  water 
board,  who  was  overcome  and  killed  by 
an  accumulation  of  gas  in  the  cellar  of 
defendant's  premises,  where  he  went 
in  the  performance  of  his  duty  of  read- 
ing the  water  meter,  there  being  suf- 
ficient evidence  to  warrant  the  jury  in 
finding  that  the  injury  might  have 
been  prevented  by  the  exercise  of 
proper  care  on  the  part  of  defendant 
Also,  see  the  similar  case  of  Washing- 
ton Gaslight  Co.  v.  Eckloff  (1894)  4 
App.  D.  C.  174,  where  a  water-meter 
reader  employed  by  the  municipality 
was  injured  by  an  explosion  of  gas  on 
the  premises  of  defendant,  where  he 
went  in  performance  of  his  duties,  and 
it  was  held  that  the  court  properly 
refused  to  direct  a  verdict  for  defend* 
ant.  B.  L.  S. 


CHARLES  A.  PREST 

V. 

INHABITANTS  OF  THE  TOWN  OF  FARMINGTON. 


■    Maine  Supreme  Judicial  Court  —  September  11,  1918. 
(—  Me.  — ,  104  Atl,  521.) 

Fraud  —  remedy  —  indebitatus  assumpsit. 

1.  One  who  agrees  to  do  work  for  a  specified  sum  under  a  fraudulent 
representation  can  recover  in  an  action  of  indebitatus,  only  according 
to  the  terms  of  the  contract,  although,  when  he  discovers  the  fraud,  he 
may  repudiate  the  contract  and  sue  for  deceit. 

[See  note  on  this  question  beginning  on  page  1396.] 

—  expressions  of  opinion.  Contract  —  construction  —  extras. 

2.  Where  the  whole  subject  of  the  8.  One  who  contracts  to  lay  a  sewer, 
conditions  to  which  a  contract  applies     t^*  character  and  location  of  which 


rests  in  the  opinion  of  the  parties,  and 
cannot  reasonably  be  understood 
otherwise,  false  expressions  on  either 
hand  do  not  generally  constitute  fraud 
in  law. 


are  known  to  him,  for  the  amount  of 
an  appropriation  which  had  been  made 
for  that  purpose,  cannot  hold  the  mu- 
nicipality liable  for  extras  which  con- 
sist merely  in  performing  the  work  un- 
dertaken. 


Fraud  —  assumpsit  or  trover. 

4.  One  induced  by  fraud  to  extend 
credit  for  the  purchase  price  of  goods 
cannot,  upon  discovering  the  fraud, 
sue  in  assumpsit  before  the  credit  has 
expired,  although  he  may  treat  the 
contract  as  void  and  sue  in  trover. 

Contract  —  implied  promise. 

5.  No  promise  is  implied  by  law 
•where  parties  have  made  a  contract 
for  themselves,  covering  the  whole 
subject-matter. 

— duty  to  pay  damages  for  tort. 

6.  The  duty  to  pay  damages  for  a 
tort  does  not  imply  a  promise  to  pay 
them,  upon  which  assumpsit  can  be 
maintained. 

Fraud  —  recovery  for  extra  labor. 

7.  One  induced  by  fraud  to  enter 
into  a  construction  contract  cannot,  in 
a  suit  on  the  contract,  recover  extra 
compensation  for  labor  required  to 
complete  the  work,  of  which  he  was 
ignorant  because  of  the  fraud. 

—  repudiation    of    contract    —    re- 
covery for  wmrk  done. 

8.  One  induced  by  fraud  to  enter 
into  a  construction  contract  with  a 
municipal  corporation  may,  upon  dis- 
covering the  fraud,  repudiate  the  con- 
tract and  recover  the  fair  value  of  the 
work  done  and  materials  furnished. 

Municipal  corporation  —  liability  for 
fraud  of  agent. 

9.  A  municipal  corporation  may  be 
charged  with  responsibility  for  mis- 
representations which  have  been  made 
by  its  agent,  to  induce  a  person  to  en- 
ter into  a  contract  with  it. 

Action  —  assumpsit  —  when  liea 

10.  Assumpsit  does  not  lie  to  recov- 
er damages  for  fraudulent  representa- 
tion, inducing  one  to  enter  upon  a  con- 
struction contract  for  an  inadequate 
compensation. 


PREST  V.  FARMINGTON. 

(—  Me.  —,  lOi  Atl.  S21.) 
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Contract  —  promise  to  pay  -<-  direc- 
tions to  do  work. 

11.  A  promise  by  selectmen  to  pay 
for  filling  an  old  well,  discovered  on 
the  line  of  a  sewer  which  one  had 
undertaken  to  construct,  may  be  found 
from  the  fact  that  they  directed  him  to 
do  the  work. 

— construction  —  extra  work. 

12.  One  contracting  with  a  munici- 
pal corporation  for  the  construction  of 
a  sewer  cannot  recover  extra  compen- 
sation for  digging  the  trench  through 
a  hole  along  the  original  course  of  the 
sewer,  simply  because  he  encounters 
materials  which  make  the  excavation 
more  difficult  than  he  anticipated. 

—  change  of  route. 

13.  One  contracting  to  construct  a 
sewer  for  a  municipal  corporation  can- 
not recover  extra  compensation  for 
change  of  course,  made  for  his  own 
convenience,  to  avoid  difficult  excava- 
tion along  the  original  route,  which  he 
did  not  anticipate  when  he  made  the 
contract. 

—  construction  —  extra  work. 

14.  One  who  contracts  to  lay  a  sew- 
er to  a  certain  street  is  entitled  to 
extra  compensation  fpr  laying  it  a  cer- 
tain distance  into  that  street  to  con- 
nect with  a  sewer  already  there,  al* 
though  he  had  contracted  to  connect 
with  existing  sewers,  if  the  exact  lo- 
cation of  the  terminal  in  that  street 
was  not  known. 

Appeal  —  assumption  as  to  finding  of 
jury. 

15.  The  appellate  court  may,  in  an 
action  to  recover  compensation  for  ex- 
tra work  in  a  construction  contract, 
assume  that  the  jury  allowed  for  an 
entire  item  which  was  reasonable. 
Interest  —  extras  in  construction  con- 
tract. 

16.  A  claim  for  extras  in  a  construc- 
tion contract  carries  interest  from  the 
time  of  completion  of  the  work. 


Motion  by  defendants  to  set  aside  a  verdict  in  plaintiff's  favor  on  a  trial 
before  the  Supreme  Judicial  Court  for  Sagadahoc  County  of  an  action 
brought  to  recover  a  balance  alleged  to  be  due  under  certain  contracts 
between  plaintiff  and  defendants,  and  for  extra  labor  and  materials  on 
each  piece  of  work.    Motion  sustained  on  condition. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Frank  W.  Butler  and  Sum-  Morrill,  J.,  delivered  the  opinion 
Tier  P.  MUls  for  defendants.  of  the  court: 

Messrs.  McGillicuddy  &  Morey  for  This  action  is  brought  to  recover 
plaintiff.  a  balance  of  $2,241.61,  alleged  to  be 
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due  the  plaintiff  under  three  inde- 
pendent contracts  between  plaintiff 
and  defendants,  and  for  extra  labor 
and  materials  on  each  piece  of  work. 
The  aggregate  of  the  contract  prices 
was  $4,425 ;  this  is  agreed  to  by  both 
parties.  The  plaintiff  gives  credit 
for  items  aggregating  $4,383.70; 
the  defendants  claim  credit  for 
items  aggregating  $4,457.20,  and  it 
is  admitted  that  the  latter  amount 
is  correct.  In  the  account  annexed 
to  the  writ  the  amounts  claimed  for 
extra  work  and  materials  on  each 
job  are  stated  in  lump  sums.  It 
appears,  however,  from  reading  the 
record,  that  a  bill  of  particulars  was 
prepared  and  used  at  the  trial  be- 
fore the  jury;  but  it  was  not  made 
part  of  the  record,  and  no  copy  has 
come  to  the  possession  of  the  court. 
The  jury  found  a  general  verdict  for 
$1,347.88,  which  the  defendants 
now  move  to  set  aside,  insisting,  as 
stated  in  their  brief  statement  filed 
under  the  general  issue,  "that  no 
further  liability  was  incurred  by 
them,  in  regard  to  either  piece  of 
work,  than  the  cbntract  price."  The 
contracts  were  not  reduced  to  writ- 
ing. It  is,  therefore,  necessary,  in 
passing  upon  the  contentions  of  the 
parties,  to  ascertain  from  the. evi- 
dence what  were  the  actual  terms  of 
the  contracts  for  each  piece  of  work. 
1.  The  Sewer  Contract. — At  the 
annual  town  meeting  in  March, 
1913,  the  inhabitants  of  the  town 
of  Farmington  appropriated  $3,500 
for  the  construction  of  certain  lines 
of  sewers.  In  July  of  that  year  the 
plaintiff  came  to  Farmington  "to 
look  up  the  job — to  learn  what  they 
wanted  done."  At  that  interview 
the  selectmen  told  him  "something 
about  what  they  had  to  do,  just 
about  the  same  knowledge  that  I 
had  before  I  went  there,"  as  the 
plaintiff  says  in  his  testimony.  At 
that  time,  the  selectmen  and  the 
road  commissioner  showed  him  over 
the  proposed  line.  At  that  visit  of 
the  plaintiff  to  Farmington,  or  a 
short  time  later  (the  exact  date  does 
not  appear),  the  plaintiff  made  a 
contract  with  the  defendants  to 
construct  an  8-inch,  10-inch,  and  12- 


inch  sewer  in  Front  street  and 
Broadway,  and  from  a  point  at  Main 
street  and  Broadway  southerly  to 
the  Exchange  Hotel;  aUo  to  con- 
struct a  6-inch  sewer  from  an  exist- 
ing 8-inch  sewer  in  High  street  ex- 
tension, along  the  north  and  west 
side  of  the  Old  Tannery  brook  to 
Perham  street.  .The  contract  price 
was  to  be  $3,600,  the  amount  appro- 
priated by  the  town  for  that  work. 
Both  parties  agree  that  such  a  con- 
tract was  made.  The  part  relating 
to  the  extension  southerly  in  Main 
street  was  modified  by  mutual 
agreement.  No  claim  for  exiia 
work  and  materials  is  made  on  ac- 
count thereof,  and  that  charged 
does  not  enter  into  this  case.  When 
the  first  interview  was  had  the  lines 
of  the  sewers  had  not  been  surveyed^ 
and  Mr.  Prest  agreed  to  obtain  an 
engineer  and  to  throw  in  his  time  in 
assisting  the  engineer.  He  accord- 
ingly engaged  Mr.  Pierce,  of  the 
Sanders  Engineering  Ck>mpany,  to 
run  out  the  lines.  At  some  time  a 
contract  for  the  work  was  drafted, 
but  never  signed.  In  offering  this 
paper  in  evidence  plaintiffs  counsel 
said:  'This  paper  I  offer,  not  for 
the  purpose  of  a  contract,  because 
they  never  agreed.  There  are  some 
things  left  out,  but  as  far  as  estab- 
lishing the  course,  it  is  in  here,  and 
there  is  an  admission  that  the  par- 
ties were  together.  That  makes  the 
courses  admissible.  Upon  that 
point  there  is  no  disagreement.  I 
offer  it  for  that  purpose  and  no  oth- 
er." 

It  is  to  be  noticed  that  counsel 
said  "they  never  agreed,"  yet  he 
brings  his  action  to  recover  an 
amount  due  upon  a  contract  price  of 
$3,500.  What,  then,  were  the  terms 
of  the  contract  upon  which  plaintiff 
now  sues  ?  What  were  the  specifica- 
tions of  that  contract,  which  deter- 
mine the  line  between  work  under 
the  contract  and  alleged  extra, 
work? 

If  the  unsigned  contract  is  evi- 
dence only  of  the  courses  of  the  pro- 
posed sewers,  for  which  purpose 
only  it  was  offered,  there  is  no  evi- 
dence whatever  of  any  details  or 
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specmcauons  oi  tne  contract  as 
made,  save  only  in  the  particular 
that  the  contractor  was  to  connect 
up  existing  sewers  with  the  new 
lines.  It  does  not  appear  what 
agreement,  if  any,  the  piurties  ar- 
rived at  as  to  the  grades,  depth, 
depth  of  covering,  location  of  man- 
holes, or  exact  location  of  intercept- 
ed sewers — no  specification  of  loca- 
tion of  the  sewer  as  to  the  water 
pipes  which  were  known  to  be  in  the 
ground.  The  conclusion  is  irresist- 
ible that  after  looking  over  the 
ground,  with  the  knowledge  which 
he  had  when  he  first  came  to  Farm- 
ington,  Mr.  Prest  agreed  to  con- 
struct the  proposed  sewers  for  the 
amount  of  the  appropriation.  In 
fact,  he  substantially  says  as  much. 

On  page  55  of  the  record  he  testi- 
fies: 

Q.  When  did  you  make  your  trade 
with  them? 

A.  I  don't  remember  the  date. 
•  Q.  Now,  what  was  your  trade? 
What  trade  did  you  finally  make 
with  the  selectmen? 

A.  Well,  I  agreed  to  lay  those  two 
sewer  lines  for  $3,500. 

This  is  likewise  the  version  of  the 
selectmen.  Mr.  Prest's  actions  are 
consistent  therewith;  he  offered  to 
procure  for  the  town  an  engineer  to 
run  the  lines,  and  to  give  his  own 
time  as  an  assistant;  he  thus  had 
the  opportunity  to  make  all  tests 
and  to  obtain  all  knowledge  of  the 
location,  which  would  enable  him  to 
do  the  work  properly  and  profitably 
to  himself.  He  now  brings  suit  to 
recover  under  the  account  annexed 
thef  contract  price.  In  addition  to 
the  item  for  the  contract  price,  he 
claims  in  the  account  annexed  the 
following  items: 

To  extra  on  8-ineh,  10-inch  and  12- 
inch  line,  Front  and  Broadway 
street  to  High  street $336.96 

Plas  16  per  cent  profit  on  $888.96    60.60 

An  examination  of  this  claim,  as 
tabulated  in  the  brief  of  plaintiff's 
counsel,  shows  that  it  is  all  for  labor 
of  men  and  teams  along  and  within 
the  limits  of  lines  of  sewers  covered 
by  the  special  contract.   Recovery  is 
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ciaimea  upon  tne  grouna  tnat  cer- 
tain representations  as  to  the  char- 
acter of  the  excavation  were  made 
to  him  by  the  selectmen,  that  these 
representations  were  material  and 
were  false,  and  that  in  this  form  of 
action  he  is  entitled  to  recover  for 
the  extra  cost  occasioned  thereby. 
It  may  well  be  doubted  whether  the 
alleged  misrepresentations,  if  made, 
were  anjrthing  more  than  honest  ex- 
pressions of  opinion,  or  honest  state- 
ments of  fact,  not  purporting  to  be 
of  knowledge.  Holbrook  v.  Connor, 
60  Me.  578,  11  Am.  Rep.  212;  Gor- 
don V.  Parmelee,  2  Allen,  212. 
"Where  the  "whole  subject,  in  fact, 
rests  in  the  opinion  j.,,na^ 
of  the  parties,  and  expression*  ot 
cannot  reasonably  °"  "'""■ 
be  understood  otherwise,  false  ex- 
pressions on  either  hand  do  not  gen- 
erally constitute  fraud  in  law." 
Thompson  v.  Phoenix  Ins.  Co.  75 
Me.  55,  61,  46  Am.  Rep.  357.  It  may 
well  be  claimed  that  the  plaintiff 
did  not  rely,  and  had  no  right  to  re- 
ly, upon  the  alleged  misrepresenta- 
tions, because  they  related  to  facts 
of  which  he  had  equal  or  -  better 
means  of  knowledge  than  the  selects 
men  had,  under  the  circumstances 
of  this  case.  Patten  v.  Field,  108 
Me.  299,  81  Atl.  77;  Savage  v.  Stev- 
ens, 126  Mass.  207.  See  cases  cited 
in  Long  v.  Athol,  196  Mass.  503,  504, 
17  L.R.A.(N.S.)  96,  82  N.  E.  665. 

However  that  may  be,  and  we  ex- 
press no  opinion  in  c««t«ust- 
relation  thereto,  up-  coit»tr«ctio«-.' 
on     the     plaintiff's  "*'^ 
claim  he  cannot  recover  in  this  form 
of  action. 

Where  a  party  agrees  to  do  work 
at  a  specified  sum  under  a  fraud- 
.  ulent  representation,  he  can  only  re- 
cover in  an  action  of  indebitatus  as- 
sumpsit     according  y„„a_,e„edy- 

to  the  terms  of  the  indebitata. 
contract,  although,  ""'"»»••"• 
when  he  discovered  the  fraud,  he 
might  have  repudiated  the  contract 
■  and  sued  for  deceit.  Selway  v. 
Fogg,  5  Meea.  &  W.  83, 151  Eng.  Re- 
print, 36,  8  L.  J.  Exch.  N.  S.  199. 

So,  when  a  party  purchases  goods 
on  credit,  fraudulently  intending  at 
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the  time  of  the  contract  not  to  pay 
for  them,  and.  the  vendor  brings  as- 
sumpsit    for     the 
OT*rover.'*  goods    sold    before 

the  time  of  credit 
has  expired,  the  action  cannot  be 
maintained,  although  the  vendor 
might  have  treated  the  contract  as 
void,  and  have  sued  the  vendee  im- 
mediately in  trover  to  recover  the 
value  of  the  goods.  By  bringing 
the  action  in  assumpsit,  the  plain- 
tiff affirmed  the  contract.  Fergu- 
son V.  Carrington,  9  Bam.  &  C.  59, 
109  Eng.  Reprint,  22,  3  Car.  &  P. 
457,  7  L.  J.  K.  B.  139.  . 

Where  the  parties  have  made  a 

contract  for   themselves,   covering 

the  whole  subject- 

frnpHerrromue.  matter,  no  promise 

is  ..implied   by  law. 

Phelps  v.  Sheldon,  13  Pick.  52,  23 

Am.  Dec.  659 ;  Whiting  v.  Sullivan, 

7  Mass.  107 ;  Holden  Steam  Mill  Co. 

V.  Westervelt,  67  Me.  446,  449. 

The  duty  to  pay  damages  for  a 

-duty  to  pmr  ^^  ^°^  "0*  ™P'y 

dam«sea  tor  a  promise  to  pay 
*•'**  '  them,    upon    which 

assumpsit  can  be  maintained. 
Cooper  V.  Cooper,  147  Mass.  370,  9 
Am.  St.  Rep.  721,  17  N.  E.  892. 

The  evidence  fails  to  show  any 
attitude  or  action  on  the  part  of  the 
selectmen,  recognizing,  or  under- 
taking to  pay,  the  charges  for  so- 
called  extra  workjon  the  sewers,  ex- 
cept in  relation  to  an  old  well  and 
an  extension  in  Perham  street,  of 
which  we  shall  speak  later.  The 
items  appear  to  have  been  kept  by 
the  plaintiff,  as  showing  his  loss  on 
account  of  the  alleged  misrepre- 
sentation.     The    right    of    action 

arises  not  on  a  fail- 
UntT^ZllV  ure    to    keep    and 

perform  a  promise, 
but  upon  a  false  representation. 
Why,  then,  should  an  action  of  as- 
sumpsit be  brought?  See  Noyes  v. 
Loring,  65  Me.  408,  411. 

Mr.    Prest   discovered    the    true 

character  of  the  excavation  at  an 

.    .  early  stage  of  the 

rJnJ'r'Lctl"?"  "'  work,    and,    if    his 

tVmJ/  *"'  '"'"'  present    contention 

is  true,  he  might 
then  have  repudiated  the  contract 


and  recovered  the  fair  value  of  the 
work  done  and  materials  furnished. 
Selway  v.   Fogg,    supra;   Long  v. 
Athol,   196   Mass.   497,    17   L.R.A. 
(N.S.)  96,  82  N.  E.  665.  And  it  has 
been  held  that  a  municipality  may 
be     charged     with         ^^^ 
responsibility      for  co""o'rrtion- 
mis representations  }',1*'"*Jf  'iie-t. 
which     have     been 
made  by  its  agent,  to  induce  a  per- 
son to  enter  into  a  contract  with  it. 
Sharp  V.  New  York,  40  Barb.  256. 

But  an  action  in  indebitatus  as- 
sumpsit upon  an  account  annexed, 
to  recover  damages  arising  from 
false  representations  as  to  the  sub- 
ject-matter of  a  contract,  which  has 
not     been     repudi- 
ated, is  beyond  the  Action- 
"furthest   venture"  wh^Tu".? 
noted  in  Tukey  v. 
Gerry,  63  Me.  151, 153.    See  Brown 
V.  Starbird,  98  Me.  292,  56  Atl.  902; 
Gilmore  v.  Bradford,  82  Me.  547,  20 
Atl.  92. 

Included  in  this  charge  of  $336.95 
are  certain  items  amounting  to 
$28.59  for  labor  and  materials  in 
filling  up  an  old  well,  or  reservoir, 
which  was  found  in  the  line  of-  the 
sewer  on  Broadway.  There  is  some 
evidence  that  the  selectmen  direct- 
ed the  plaintiff  to  fill  this  well,  and, 
in   the  absence   of  _ 

any  testimony  on  iSSi^^to  p«t- 
the  point  from  the  **^£^*~  *•  *" 
selectmen,  we  think 
that  the  jury  would  have  been  war- 
ranted in  finding  a  promise  to  pay 
for  that  work. 

Also,  in  addition  to  the  item  for 
the  contract  price,  the  plaintiff 
claims  in  the  account  annexed,  the 
following  items: 

To  extra  work  on  sewer  through 
the  hill  from  station  4  to  sta- 
tion 9,  B  line,  and  extra  around 
the  hill,  station  9,  C  line,  to 
station  9,  B  line,  and  to  Per- 
ham street,  200  feet  of  6-inch 
pipe 11,062.68 

To  15  per  cent  profit  on  the 
$1,062.68   159.30 

Reference  to  the  tabulation  in  the 
brief   of   plaintiff's   counsel  shows 
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that  this  item  of  $1,062.63  is  made 
up  of  three  parts : 

(a)  Charges  for  labor  of  men 
and  for  material  on  6-inch  sewer 
line  through  clay  hill,  August  5  to 
August  15,  1913,  $568.75. 

This  work  was  unquestionably  a 
part  of  the  work  which  was  to  be 
done  under  the  contract  for  $3,500. 
The  line  of  sewer  through  the  clay 
hill  from  station  4  to  station  9,  B 

line,  was  on  the 
w'rV^r""*""    course  first  laid  out 

by  Mr.  Pierce.  The 
plaintiff  bases  his  claim  for  this 
item  upon  the  alleged  misrepresen- 
tations before  considered.  It  must 
be  rejected. 

(b)  Charges  for  labor  of  men 
and  for  material  on  6-inch  sewer 
line  around  the  hill,  station  9,  C  line, 
to  station  9,  B  line,  August  18  to 
August  26,  1913,  $272.80. 

The  plaintiff  claims  that  the  orig- 
inal line  through  the  hill,  called  line 
B,  was  changed  by  order  of  the 
selectmen  to  the  line  around  the 
hill,  called  line  C,  and  he  gives  this 
item  of  $272.80  as  the  cost  of  lay- 
ing the  sewer  for  the  additional  dis- 
tance. Mr.  Prest  says  that  the 
course  of  the  sewer  was  changed  by 
the  selectmen,  on  account  of  the 
depth,  and  the  consequent  difficulty 
and  expense  of  repair  if  the  sewer 
should  become  obstructed.  This 
contention  rests  on  his  testimony 
alone;  it  is  contradicted  by  three 
selectmen,  and  is  not  supported  by 
the  foreman,  Mr.  Lowery,  or  the  en- 
gineer on  the  work,  Mr.  Fish.  The 
claim  is  highly  improbable,  in  that 
the  depth  of  the  sewer  on  the  orig- 
inal B  line  was  known  to  the  select- 
men when  the  work  was  first  laid 
out.  Without  discussing  it  in  de- 
tail, we  may  say  that  the  evidence 
falls  far  short  of  sustaining  the  rea- 
son given  by  plaintiff  for  the 
change,  and  overwhelmingly  pre- 
ponderates against  any  liability  on 
the  part  of  the  town  for  the  addi- 
tional expense.  The  difficulty  of  the 
digging      furnishes 

T^ti!"  "'  t'^fi  f"  '"O'"®  prob- 

able reason  for  the 
■  change  of  course.     We  think  that 


the  jury  were  not  justified  in  includ- 
ing this  amount  of  $272.80  in  their 
verdict,  if  they  did  include  it. 

(c)  Charges  for  constructing  the 
6-inch  sewer  within  and  along  Perr 
ham  street,  a  distance  of  200  feet, 
$221.08. 

The  jury  was  warranted  in  allow- 
ing this  item.  The  northerly  end  of 
the  6-inch  sewer  was  given  to  Mr. 
Prest  as  at  Perham 
street.  It  is  true  ;Si."wor".-" 
that  he  was  to  con- 
nect up  all  the  sewers  in  the  Tan- 
nery brook  section;  but  it  appears, 
by  the  testimony  of  Mr.  Titcomb, 
that  none  of  the  selectmen  knew  the 
exact  location  of  the  sewers.  To 
connect  with  the  sewer  on  Perham 
street,  it  was  necessary  to  lay  the 
6-inch  pipe  for  a  distance  of  200 
feet  on  the  street.  We  think  that 
Mr.  Prest  should  have  compensa- 
tion for  that  work;  the  witnesses 
agree  that  $1  per  lineal  foot  was  a 
fair  price,  and  the  charge  does  not 
greatly  exceed  that  estimate. 

2.  The  Pier  Point  on  Center 
Bridge. — There  was  a  sharp  conflict 
of  testimony  as  to  this  piece  of 
work.  Mr.  Prest  claims  that  the 
selectmen  agreed  to  pay  him  $500 
to  put  in  a  concrete  pier  point  after 
his  own  design,  and  that  later  Mr. 
Marble,  the  selectman  who  had  the 
oversight  of  this  particular  piece  of 
work,  directed  him  to  enlarge  the 
structure,  substantially  increasing 
the  amount  of  labor  and  material. 
Mr.  Marble  claimi^  that  the  pier 
point  was  to  be  constioicted  of  spec- 
ified dimensions ;  that  Mr.  Prest  be- 
gan to  build  a  smaller  pier  than  he 
had  agreed  to  build,  and,  upon  com- 
plaint being  made,  voluntarily  ex- 
tended the  point  upstream.  Upon 
this  controverted  issue  the  jury 
would  have  been  warranted  in  find- 
ing for  Mr.  Prest;  but,  while  they 
might  so  find,  there  seems  to  be  no 
reliable  .basis  for  estimating  the 
amount  of  extra  work  and  material, 
because  neither  the  jury  nor  the 
court  had  any  definite  knowledge  of 
the  size  of  the  pier  point  which  Mr. 
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▼.  Farmington  (reported  herewith) 
ante,  1390)  (misrepresentation  as  to 
character  of  excavation) ;  Long  v. 
Athol  (1907)  196  Mass,  503,  17  L.R.A. 
(N.S.)  96,  82  N.  B.  665  (mistake  as  to 
amount  of  excavation  necessary  in 
construction  of  a  sewer). 

And,  in  securing  rescission,  as  a 
part  of  the  relief  granted,  if  the  con- 
tractor or  employee  has  partly  per- 
formed the  contract,  he  will  be  allowed 
to  recover  reasonable  compensation  to 
the  extent  of  such  performance.  Prest 
V.  Faemington  (reported  herewith) ; 
Long  V.  Athol  (Mass.)  supra. 

The  general  rule  of  law,  which  ex- 
cuses the  party  defrauded  in  a  con- 
tract from  the  necessity  of  rescinding 
the  same,  where  he  has  so  far  per- 
formed it  before  ascertaining  the 
facts  that  it  is  not  practical  to  cease 
performance,  applies  to  cases  of  the 
character  under  consideration.  Thus, 
it  has  been  held  that  an  action  may  be 
maintained  for  damages,  for  fraud  and 
deceit  in  misrepresenting  the  num- 
ber of  logs  to  be  driven  to  a  certain 
point,  under  a  contract  to  drive  the 
same  for  a  lump  sum,  although  the 
contractor  continued  performance  aft- 
er ascertaining  the  fraud;  it  not  then 
being  practical  to  abandon  the  logs. 
Sell  V.  Mississippi  River  Logging  Co. 
(1894)  88  Wis.  681,  60  N.  W.  1065. 

In  Busch  V.  Wilcox  (1890)  82  Mich. 
815,  46  N.  W.  940,  a  logging  contract 
was  entered  into,  based  upon  an  esti- 
mate of  the  employees  of  defendant  as 
to  the  quantity  of  material  to  be 
logged,  and  the  character  of  the  land 
where  th&  work  was  to  be  done,  and 
the  length  of  the  haul  to  water,  con- 
dition of  the  roads,  etc.  It  was  held 
that  where  this  estimate  was  errone- 
ous in  substantial  respects,  to  the 
knowledge  of  the  defendant,  the  con- 
tractor was  entitled  to  recover  dam- 
ages therefor,  in  an  action  for  deceit, 
notwithstanding  he  had  partially  per- 
formed the  contract  with  knowledge 
of  the  fraud, 

A  case  on  this  point  hard  to  recon- 
cile with  the  foregoing  rules  is  Balti- 
more &  0.  R.  Co.  V.  Jolly  Bros.  (1904) 
71  Ohio  St.  92,  72  N.  E.  888.  In  that 
case,  a  contract  to  excavate  on  a  large 
scale  was  secured  through  misrepre- 


sentations as  to  the  character  of  the 
soil ;  the  facts  were  ascertained  by  the 
contractor  after  having  performed  a 
substantial  portion  of  the  work;  he 
then  gave  notice  to  the  engineer  of 
the  employer  that  he  would  not  com- 
plete performance  under  the  contract. 
Upon  the  promise  of  this  representa- 
tive of  the  company  that,  if  he  would 
continue  lierformance,  an  additional 
amount  would  be  allowed  him  so  as  to 
save  him  harmless  from  the  false  rep- 
resentations, he  continued  perform- 
ance, and  only  abandoned  the  contract 
after  the  employer  repeatedly  failed  to 
pay  such  additional  amount.  It  was 
held  that  the  engineer  of  the  employer 
was  without  authority  to  make  the 
promise  to  pay  an  additional  sum,  and 
that  hence  the  continued  performance 
by  the  employee  or  contractor  consti- 
tuted a  waiver  of  the  right  to  rescind, 
or  to  recover  more  than  the  contract 
price.  It  may  be  questioned,  perhaps, 
whether  there  was  not  a  fallacy  in 
holding  that  continued  performance, 
under  the  circumstances,  constituted  a 
waiver.  In  the  first  place,  the  con- 
tract was  no  longer  executory;  it  was, 
in  part,  executed.  Then,  again,  con- 
tinued performance  was  secured 
through  the  assumed  authority  of  the 
employer's  representative.  Conceding 
that,  in  agreeing  to  make  additional 
compensation,  the  employer's  repre- 
sentative was  acting  beyond  the  scope 
of  his  authority,  and  this  was  known 
to  the  employee,  nevertheless  it  does 
not  follow  that,  where  continued  per- 
formance was  secured  by  reason  of 
this  agreement,  it  was  open  to  the  em- 
ployer to  take  advantage  of  such  per- 
formance, by  asserting  that  it  amount- 
ed to  a  waiver  of  the  fraud.  The  con- 
duct of  the  parties  in  this  regard 
clearly  negatived  any  intention  of 
waiving  the  fraud,  or  of  continuing 
performance  according  to  the  terms  of 
the  original  contract. 

It  has  been  held  that  where  misrep- 
resentations as  to  the  nature  of  strata 
through  which  a  railway  was  to  be 
constructed  are  not  shown  to  have 
been  fraudulently  made,  the  contract- 
ors are  not  entitled  to  a  rescission  of 
the  contract  on  the  ground  of  mistake, 
where,   by    completing   the    contract 
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Willi  lull  Kiiowieuge  oi  irie  xacis,  iney 
had  rendered  impossible  restitutio  in 
Integra.  Glasgow  &  S.  W.  R.  Co.  v. 
Boyd  [1915]  A.  C.  (Eng.)  526,  84  L. 
J.  P.  C.  N.  S.  157,  [1915]  S.  C.  20,  52 
Scot.  L.  R.  205. 

In  Saratoga  &  S.  R.  Co.  v.  Row 
(1840)  24  Wend.  (N.  Y.)  74,  35  Am. 
Dec.  598,  it  was  assumed  that  a  con- 
tract to  transport  coke  was  procured 
by  misrepresentation  as  to  its  distance 
from  the  water,  and  it  was  held  that, 
where  the  carrier  knew  of  the  misrep- 
resentations before  he  entered  into 
the  contract,  he  was  not  entitled  to 
perform  it  and  then  hold  the  consignee 
for  more  than  the  contract  price;  and 
the  latter,  upon  tendering  the  amount 
due  under  the  contract  for  transporta- 
tion, was  entitled  to  maintain  replevin 
to  recover  the  coke. 

In  Nounnan  v.  Sutter  County  Land 
Co.  (1889)  81  Cal.  1,  6  L.R.A.  219,  22 
Pac.  515,  complaint  was  made  of  mis- 
representations as  to  the  quantity  and 
character  of  material  to  be  moved  in 
constructing  a  levee,  and  it  was  held 
that,  conceding  the  fraud,  recovery 
could  not  be  had,  on  the  ground  that 
the  contractor  had  not  protected  him- 
self by  inserting  in  the  contract  pro- 
visions extending  the  time  for  the  per- 
formance of  the  contract,  if  it  turned 
out  that  there  was  more  material  to 
be  moved  than  estimated,  and  also  for 
additional  pay,  if  the  material  was 
found  to  be  of  a  character  harder  to 
move  than  represented  by  the  owner. 
It  was  also  held  that,  by  continuing  to 
perform  the  contract  with  knowledge 
of  the  character  of  the  material,  the 


contractor  waivea  nis  rigni  to  com- 
plain of  the  fraudulent  representa- 
tions with  reference  thereto. 

A  case  frequently  misinterpreted  on 
this  point  is  Selway  v.  Fogg  (1839)  5 
Mees.  &  W.  83,  151  Eng.  Reprint,  36,  8 
L.  J.  Exch.  N.  S.  199.  This  case  in- 
volved a  contract  to  carry  away  rub- 
bish, which  was  secured  through  mis- 
representation as  to  the  quantity;  the 
contractor  learned  of  the  fraud  before 
he  had  performed  any  part  of  the  con- 
tract; instead  of  then  repudiating  the 
contract,  and  bringing  an  action  for 
damages  for  deceit,  he  elected  to  per- 
form it,  and  then  brought  an  action, 
based  on  the  contract,  in  indebitatus 
assumpsit  for  work  and  labor  per- 
formed. It  was  held  that  in  an  action 
based  on  the  contract  the  measure  of 
recovery  was  the  amount  fixed  by  the 
conti-act.  In  so  holding,  it  was  al^o 
remarked  that  upon  discovering  the 
fraud,  unless  the  defrauded  party 
meant  to  proceed  according  to  the 
terms  of  the  contract,  he  should  imme- 
diately repudiate  it,  and  seek  com- 
pensation for  his  loss  in  an  action  for 
deceit;  and,  "not  doing  this,  but  con- 
tinuing the  work,  he  is  bound  by  the 
express  terms  of  the  contract.  If  he 
fails  to  recover  on  that,  he  cannot  re- 
cover at  all."  It  is  to  be  observed 
with  reference  to  this  case,  as  well  as 
the  reported  case  (Prest  v.  Farming- 
ton,  ante,  1390),  that  the  action  was 
upon  the  contract,  and  not,  as  in  Sell 
V.  Mississippi  River  Logging  Co. 
(Wis.)  supra,  an  action  ex  delicto  for 
damages  for  the  fraud,         A.  G.  S. 


FANNIE  L.  TURNER 

V. 

NORTH  CAROLINA  PUBLIC  SERVICE  COMPANY  et  al.,  Appts. 


yovtJi  Cufoliua  Supreme  Court  —  Xovenihcr  7,   1917. 
(174  N.  C.  522,  93  S.  E.  998.) 

Highway  —  freight  railway  —  additional  burden. 

1.  An  electric  railway  does  not  become  an  additional  burden  on  a  city 
street  so  as  to  entitle  the  abutting  owners  to  compensation,  by  the  fact 


xnai.  IT.  18  given  auuioniy  xo  aisiriQuie  cars  oi  ireiKni'  oeiween  xacwnes 
and  the  railway  station. 

[See  note  <m  this  question  beginning  on  page  1404.] 


.  —  purpose  of  street. 

2.  The  streets  of  a  city  are  laid  oat 
for  the  accommodation  of  passengers 
and  traffic  between  any  two  points  in 
said  city. 
—  additional  servitude  —  street  car 

line. 

8.  The  laying  out  of  a  street  car  line 
is  not  an  additional  servitude  on  a 
public  street. 


—  steam  railway. 

4.  A  steam  railway  passing  through 
a  city  is  an  additional  burden  on  the 
city  streets,  because  it  carries  through 
passengers  and  freight. 

Eminent  domain  —  compensation  for 
laying  out  highway. 

5.  An  abutting  owner  is  not  entitled 
to  compensation  for  laying  out  a  street 
which  is  an  absolute  necessity  for  hia 
use  of  his  own  property. 


Appeal  by  defendants  from  a  judgment  of  the  Superior  Court  for  Guil- 
ford County  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages 
for  improper  use  by  defendants  of  certain  streets,  for  the  purposp  of 
maintaining  and  operating  a  railwray  in  alleged  violation  of  plaintiff's 
property  rights.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Roberson,  Barnhardt,  &  Messrs.  W.  P.  Ragan,  W.  P.  Bynum, 
Smitli,  Peacock  &  Dalt(m,  and  Brooks,     and  King  &  Kimball,  for  appellee: 


Samn^  &  Kelly,  for  appellants: 

The  building  of  the  tracks  along 
Eussell  street  was  not  an  additional 
servitude,  for  which  plaintiff,  as  an 
abutting  property  owner,  is  entitled  to 
additional  compensation. 

Taylor  v.  Portsmouth,  K.  &  Y.  Street" 
R.  Co.  91  Me.  193,  64  Am.  St.  Rep.  216, 
89  Atl.  560;  Percy  v.  Lewiston,  A.  & 
W.  Street  R.  Co.  113  Me.  106,  93  Atl. 
43;  White  v.  Blanchard  Bros.  Granite 
Co.  178  Mass.  363,  59  N.  E.  1025;  Mont- 
gomery V.  Santa  Ana  Westminster  R. 
Co.  104  Cal.  186,  25  L.R.A.  655,  43  Am. 
St.  Rep.  89,  37  Pac.  786;  Lewis,  Em. 
Pom.  3d  ed.  §  166;  Kipp  v.  Davis-Daly 
Copper  Co.  41  Mont.  509,  36  L.R.A. 
(N.S.)  666,  110  Pac.  287,  21  Ann.  Caa, 
1372;  Mordhurst  v.  Ft.  Wayne  &  S.  W. 
Traction  Co.  163  Ind.  268,  66  L.R.A. 
105, 106  Am.  St.  Rep.  222,  71  N.  E.  642, 
2  Ann.  Cas.  967;  State  v.  Rice,  158  N. 
C.  639,  39  L.R.A.(N.S.)  266,  74  S.  E. 
582;  Detroit  City  R.  Co.  v.  Mills,  85 
Mich.  634,  48  N.  W.  1007;  Morris  &  E. 
R.  Co.  V.  Newark,  10  N.  J.  Eq.  352; 
Hester  v.  Durham  Traction  Co.  188  N. 
C.  291,  1  L.R.A.(N.S.)  981,  50  S.  E. 
711;  La  Crosse  City  R.  Co.  v.  Higbee, 
107  Wis.  389,  51  L.R.A.  929,  88  N.  W. 
701 ;  Griffin  v.  Southern  R.  Co.  150  N. 
C.  31^  64  S.  E.  16;  Rosenthal  v.  Golds- 
boro,  149  N.  C.  131,  20  L.R.A.(N.S.) 
809,  62  S.  E.  905,  16  Ann.  Cas.  639; 
Tate  v.  Greensboro,  114  N.  C.  392,  24 
L.R.A.  671, 19  S.  E.  767. 


Defendants  are  without  power  to 
lay,  operate,  and  maintain  a  commer- 
cial railway  along  West  Russell  and 
Main  streets,  as  against  plaintiff, 
abutting  owner,  without  first  making 
compensation  or  otherwise  acquiring, 
as  against  her,  the  right  to  do  so. 

Kirkpatrick  v.  Piedmont  Trac- 
tion Co.  170  N.  C.  477,  87  S.  E,  282; 
1  Lewis,  Em.  Dom.  p.  287,  §  116; 
Shields  V.  Norfolk  &  C.  R,  Co.  129  N. 
C.  1,  39  S.  E.  582;  Merrick  v.  Intra- 
montaine  R.  Co.  118  N.  C.  1081, 24  S.  E. 
667;  Dill.  Mun.  Corp.  5th  ed.  §  1234; 
Athens  Terminal  Co.  v.  Athens  Foun- 
dry &  Mach.  Works,  129  Ga.  393,  58 
S.  E.  891;  Daly  v.  Georgia  Southern 
R.  Co.  80  Ga.  798,  12  Am.  St.  Rep.  286, 
7  S.  E.  146;  Pennsylvania  R.  Co.  v. 
Angel,  41  N.  J.  Eq.  316,  66  Am.  Rep. 
1,  7  Atl.  432;  High,  Inj.  §  635;  Theo- 
bald V.  Louisville,  N.  0.  &  T.  R.  Co.  66 
Miss.  279,  4  L.R.A.  735,  14  Am.  St. 
Rep.  564,  6  So.  230;  Elizabethtown,  L. 
&  B.  R.  Co.  v.  Combs,  10  Bush,  382,  19 
Am.  Rep.  67;  White  v.  Northwestern 
North  Carolina  R.  Co.  113'  N.  C.  610, 
22  L.R.A.  627,  37  Am.  St.  Rep.  639,  18 
S.  E.  330;  Wilder  v,  Aurora,  D.  &  R. 
Electric  Traction  Co.  216  111.  493,  75 
N.  E.  194;  Elliott,  Roads  &  Streets,  3d 
ed.  §§  885,  1087;  Brown  v.  Asheville 
Electric  Co.  138  N.  C.  533,  69  L.R.A. 
631,  107  Am.  St.  Rep.  654,  51  S.  E.  62; 
Minneapolis,  St.  P.  R.  &  D.  Electric 
Traction  Co.  v.  Searle,  127  C.  C.  A.  89, 
208  Fed.  122;  Phillips  v.  Postal  Teleg. 
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Cable  Co.  180  N.  C.  514,  89  Am.  St. 
Rep.  868,  41  S.  E.  1022;  Staton  v.  At- 
lantic Coast  Line  R.  Co.  147  N.  C.  428, 
17  L.R.A.(N.S.)  949,  61  S.  E.  456;  8 
Abbott,  Mun.  Corp.  §  843;  Butler  t. 
Penn  Tobacco  Co.  152  N.  C.  416,  136 
Am.  St.  Rep.  881,  68  S.  B.  12;  State 
ex  rel.  North  Carolina  Corp.  Commis- 
sion V.  Southern  R.  Co.  158  N.  C.  559, 
69  S.  E.  621 ;  Beaufort  County  v.  Bon- 
ner, 153  N.  C.  66,  68  S.  E.  970;  Story 
V.  New  York  Elev.  R.  Co.  90  N.  Y.  122, 
48  Am.  Rep.  146;  McCullock  t.  North 
Carolina  R.  Co.  146  N.  C.  316,  59  S.  E. 
882. 

Clark,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

This  case  was  before  the  court. 
170  N.  C.  172,  P.U.R.1916A,  798,  86 
S.  E.  1083.  The  plaintiff  sought  to 
enjoin  the  defendants  from  building 
a  street  railway;  but,  the  restrain- 
ing order  having  been  dissolved  and 
the  work  having  been  completed 
prior  to  the  hearing  of  the  appeal, 
the  court  declined  to  pass  upon  the 
questions  involved,  further  than  to 
hold  that  the  city  authorities  were 
authorized  to  grant,  upon  reasona- 
ble terms,  franchises  for  public  util- 
ities, and  as  to  the  contention  that 
the  "construction  of  this  track,  or 
the  running  of  freight  cars  upon  it, 
is  additional  servitude  for  which  the 
plaintiff,  the  abutting  owner,  claims 
additional  compensation,"  remitted 
the  case  to  have  that  question  and 
the  damages,  if  any,  determined  at 
the  final  hearing. 

Upon  the  undisputed  evidence  in 
the  case,  the  station  of  the  defend- 
ant Carolina  &  Yadkin  Railroad 
Company  and  its  freight  yards  were 
located  within  the  city  limits  of 
High  Point,  and  the  lines  of  the 
North  Carolina  Public  Service  Com- 
pany, including  the  one  complained 
of,  are  situated  exclusively  within 
the  city  limits ;  and  the  freight  cars 
hauled  along  the  streets  were  never 
more  than  two  at  a  time,  and  they 
were  carried  exclusively  between 
said  freight  yard  and  various  fac- 
tories within  the  limits  of  the  city; 
said  freight  exclusively  originating 
in  or  consigned  to  these  factories 
within  the  city  of  High  Point.  Tho 
plaintiff  contends  that  this  is  an  ad- 


ditional servitude,  for  which  she,  as 
an  abutting  owner,  is  entitled  to  com- 
pensation. If  so,  every  other  abut- 
ting owner  along  the  lines  of  these 
tracks  is  entitled  also  to  compensa- 
tion. 

The  streets  of  a  city  are  laid  out 
for  the  accommodation  of  passen- 
gers and  traffic  between  any  two 
points  in  said  city. 

It  is  well  settled  SJs?*rrt?:yr. 

therefore  that  the 
laying  out  of  a  street  car  line  is  not 
an  additional  servitude,  but  comes 
within  the  very  ob-  ^^.^. 
ject  for  which  the  ^i^^ljll?^ 
streets  exist.  In-  ii£^*  ~' 
deed,  they  very 
much  lighten  the  servitude  by  car- 
rying passengers  and  freight  from 
point  to  point  within  the  city  by  elec- 
tric or  howe  power  on  their  rails, 
which  is  much  less  an  encumbrance 
and  interference  with  the  use  of 
the  streets  by  others  than  would  be 
the  former  method  of  lines  of  busses 
for  passengers  and  horses,  wagons, 
and  drays  for  freight.  It  has  there- 
fore always  been  held  by  us  that  a 
street  car  line  is  not  an  additional 
servitude,  but  a  rdief.  This  method 
of  transportation  of  passengers  and 
goods  from  point  to  point  in  the  city 
is  not  only  a  lesser  intoiference 
with  the  use  of  the  streets  than  the 
former  method,  but  it  is  more  san- 
itary, and  there  is  much  less  danger 
of  those  crossing  the  street  being 
run  down  than  by  horses  attached 
to  drays  and  other  vehicles,  which 
otherwise  would  be  required  in  great 
and  increasing  numbers. 

A  steam  railway  passing  through 
a  city  is  an  additional  burden,  not 
only  by  reason  of 
the  additional  dan-  SaiwIV^. 
ger  of  fire  set  out 
from  sparks  from  the  engine,  but  be- 
cause it  carries  through  passengers 
and  freight  and  is  not  limited,  like 
this  defendant,  to  moving,  from  a 
point  in  the  city  where  the  freight 
and   passengers    have   already  ar- 
rived, the  passengers  and  freight  to 
another  point  in  the  city. 

High  Point  is  one  of  the  most  pro- 
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in  the  st^te.  It  is  said  that  it  is  the 
second  city  in  the  Union  in  the  quan- 
tity of  furniture  manufactured.  To 
require  the  defendant  public  service 
company  to  pay  for  additional  servi- 
tude to  every  abutting  owner  on  the 
streets  along  which  its  lines  are 
operated  would  make  the  continued 
existence  and  operation  of  the  com- 
pany impossible.  In  this  case  alone 
the  jury  has  allowed  $2,500  dam- 
ages. If  the  company  was  required, 
in  the  face  of  such  burdens,  to  cease 
business,  it  would  be  a  great  detri- 
ment to  all  dwellers  in  the  city,  by 
increasing  vastly  the  number  of 
drays,  wagons,  and  other  vehicles 
drawn  by  horses  and  by  the  cost  of 
breaking  bulk,  in  unloading  the  cars 
at  the  railway  station,  and  placing 
the  contents  in  such  drays  and 
wagons.  The  cost  of  this  alone 
would  be  a  very  heavy  handicap 
against  the  manufacturers  of  the 
city  and  a  heavy  ban  upon  the  prog- 
ress and  prosperity  of  the  city. 

Before  the  invention  of  the  elec- 
tric motor  system,  in  many  cities, 
to  save  the  great  expense  of  break- 
ing bulk  at  the  railway  station, 
horses  were  attached  and  the  freight 
cars  were  drawn  over  wooden,  and 
later  over  iron,  rails,  to  and  from 
the  factories  where  they  were  load- 
ed or  unloaded.  The  use  of  electric 
motors  for  that  purpdbe  is  speedier 
and  more  sanitary,  and  tends  far 
less  to  block  the  streets. 

In  Percy  v.  Lewiston,  A.  &  W. 
Street  R.  Co.  113  Me.  106,  93  Atl. 
43,  the  court  said:  "The  doctrine 
that  the  grant  of  power  to  construct 
and  operate  a  street  railroad  along 
a  highway  imposes  no  additional 
servitude  for  which  the  abutting 
owner  is  entitled  to  additional  com- 
pensation is  not  denied  by  the  plain- 
tiff. .  .  .  But  it  is  suggested  in 
argument  that  the  rule  is,  or  ought, 
to  be,  different,  when  a  street  rail- 
road company  is  authorized  to  trans- 
port freight  in  freight  cars,  especial- 
ly in  the  freight  cars  of  a  steam 
railroad  company.  We  do  not  think 
so.  The  reasons  given  in  the  Briggs 
Case,  79  Me.  363,  1  Am.  St.  Rep. 
316,   10   Atl.   47,  and   the  Taylor 


oaae,  ^i  lue.  iva,  04  Am.  or.  aep. 
216,  39  Atl.  560,  why  the  changed 
methods  of  transportation  of  pas- 
sengers do  not  result  in  an  addi- 
tional servitude,  apply  with  equal 
force  to  changed  methods  in  trans- 
_  porting  property.  The  right  of  pub- 
'  lie  travel  includes  the  right  to  trans- 
port property  in  drays  and  wagons. 
To  transport  it  in  cars  is  but  an- 
other and  more  modem  way  of 
transporting  it  ...  So  that  we 
think  the  right  to  haul  freight  in 
cars,  if  the  right  exists,  imposes  no 
additional  servitude  upon  the  land 
in  a  street  over  which  the  r^road 
runs,  and  affords  no  reason  for  say- 
ing that  the  legislative  grant  of  the 
right  is  unconstitutional,  as  imping- 
ing upon  the  constitutional  provi- 
sion which  forbids  the  taking  of 
private  property  for  public  uses 
without  just  compensation." 

To  same  purport.  White  v.  Blanch- 
ard  Bros.  Granite  Co.  178  Mass.  363, 
59N.E.  1025,  which  says  that:  "A 
highway  is  created  for  the  use  of  the 
public,  not  only  in  view  of  its  neces- 
sities and  requirements  as  they  ex- 
ist, but  also  in  view  of  the  constantly 
changing  modes  and  conditions  of 
travel  and  transportation,  brought 
about  by  improv^  methods  and  re- 
quired by  the  increase  of  population 
and  the  expansion  in  the  volume  of 
traffic  due  to  the  ever-increasing 
needs  of  society.  .  .  .  For  these 
changing  public  uses  the  owner  must 
be  presumed  to  have  received  com- 
pensation when  the  highway  was 
created."  [Kipp  v.  Davis-Daly  Cop- 
per Co.  41  Mont.  517,  36  L.R.A. 
(N.S.)  666,  110  Pac.  237,  21  Ann. 
Cas.  1372.] 

Here  the  case  is  more  strongly 
against  the  plaintiff,  for  streets  are 
laid  out  when  the  town  is  built,  for 
the  easy  movement  of  persons  and 
goods  from  one  part  of  the  town  to 
the  other.     An  abutting  owner  is 
not  entitled  to  any  compensation  for 
laying  out  the  street 
Which  is  an  absolute  f^itnloom- 
necessity    for     his  pen»a«ion  for 
use  of  his  own  lot.  ItriTwa;. 
It  is  a  benefit,  and 
not  a  burden. 

In    Montgomery    v.    Santa    Ana 


Westminster  K.  (Jo.  1U4  uai.  l»6, 
25  L.R.A.  655,  43  Am.  St.  Rep.  89, 
37  Pac.  786,  the  court  held  that  "a 
railroad  for  transportation  of  pas- 
sengers and  freight  on  a  street  does 
not  impose  a  new  burden  of  servi- 
tude upon  the  owner  of  the  soil,", 
and  adds  that  it  ^cannot  see  "why 
the  transportation  of  freight  by 
modern  and  improved  methods  is 
not  equally  entitled  to  encourage- 
ment as  the  transportation  of  pas- 
sengers." The  court  further  ob- 
served: "The  Appian  Way,  com- 
menced 312  B.  c,  which  has  pro- 
voked the  admiration  of  the  world, 
was  entitled  to  commendation  for  its 
roadway  16  feet  in  width,  construct- 
ed for  the  transportation  of  bur- 
dens, while  the  paths  of  8  feet  on 
each  side  of  it  for  foot  passengers, 
and  upon  which  the- Roman  legions 
were  wont  to  march,  were  unpaved." 

The  court  denied  that  the  trans- 
portation of  freight  from  one  point 
to  another  within  the  city  added  an 
additional  burden  on  the  abutting 
owner.  It  cannot  be,  says  the  court, 
that  "an  interminable  string  of 
heavy  drays  may  thunder  through 
the  streets  from  early  morning  until 
set  of  sun,  a  menace  to  all  who  fre- 
quent the  thoroughfare,  and  an  in- 
convenience to  all  dwellers  thereon, 
but  that  the  cars  of  a  railway  which 
move  usually  but  a  few  times  in  a 
day,  and  with  infinitely  less  annoy- 
ance to  the  public,  upon  tracks  so 
adjusted  to  the  service  as  to  occasion 
little  or  no  inconvenience,  cannot  be 
tolerated,"  adding  that  all  methods 
for  the  transportation  of  passengers 
and  freight  made  necessary  by  mod- 
ern developments  must  have  been 
contemplated  when  the  street  was 
opened,  and  even  methods  not  yet 
discovered,  and  hence  such  user  im- 
poses no  new  burden  upon  the  owner 
of  the  abutting  land. 

Lewis,  Em.  Dom.  (3d  ed.)  §  166, 
says  that  the  operation  of  express 
cars  on  the  street  railway  tracks  is 
a  legitimate  use  of  the  streets,  and 
adds:  "When  we  direct  our  atten- 
tion to  the  moving  freight  car,  tak- 
ing the  place  of  twenty  drays,  twen- 
ty   pairs    of    horses,    and    twenty 


anvers,  tne  advantages  of  such  a 
use  of  the  streets  seem  obvious.  It 
is  presumably  more  economical.  It 
saves  wear  and  tear  of  the  street, 
diminishes  the  accumulation  of  dirt 
and  filth,  relieves  congestion,  and 
diminishes  the  noise  and  confusion. 
The  movement  of  the  freight  car 
would  no  more  interfere  with  abut- 
ting property  than  the  movement  of 
a  passenger  car.  To  the  extent  that 
the  freight  car  is  a  substitute  for 
traffic  teams  on  the  street,  it  thus 
tends  to  make  the  street  quieter, 
cleaner,  freer,  and  more  sanitary. 
And,  since  the  street  exists  as  much 
for  the  movement  of  freight  as-  for 
the  movement  of  persons,  there 
seems  to  be  no  reason  why  the  street 
freight  car  should  not  be  put  upon 
the  same  basis  as  the  street  pas- 
senger car,  in  so  far  as  it  concerns 
the  mere  movement  of  the  car  on 
the  tracks,  and  in  so  far  as  it  carries 
freight  which  would  otherwise  be 
carried  in  vehicles  on  the  streets." 

In  Kipp  V.  Davis-Daly  Copper  Co. 
supra,  the  court  goes  very  fully  in- 
to this  matter,  and  holds  "the  rights 
of  the  abutting  owner  bear  exactly 
the  same  relation  to  the  incon- 
veniences which  are  incident  to  the 
tracks  installed  for  the  movement 
of  passenger  cars  and  the  move- 
ments of  cars  thereon,  as  they  do  to 
the  inconveniences  which  arise  from 
the  conveyance  of  freight  by  the 
same  means,"  and  says  that  the 
freight  cars  do  not  obstruct  access 
to  the  property  of  the  abutting  own- 
er any  more  than  the  movement  of 
passenger  cars  or  the  hauling  of  the 
same  freight  in  drays  and  wagons. 
To  the  same  purport,  Mordhurst  v. 
Ft.  Wayne  &  S.  W.  Traction  Co.  163 
Ind.  268,  66  L.R.A.  105, 106  Am.  St. 
Rep.  222,  71  N.  E.  642,  2  Ann.  Cas. 
967. 

The  city  of  High  Point  has  ob- 
tained from  the  legislature  express 
authority  to  permit  the  defendant 
company  to  haul  freight  over  its 
lines  within  the  city  limits,  and  by 
its  ordinance  has  directly  conferred 
this  power  upon  the  defendant, 
which  is  now  exercising  it.  In  State 
V.  Rice,  158  N.  C.  639,  39  L.R.A. 
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(N.S.)  266,  74  S.  E.  583,  the  court 
says:  "Even  if  this  court  were  of 
opinion  that  the  ordinance  is  not 
sound  public  policy  and  might  work 
hardship,  we  could  not  declare  it  in- 
valid. .  .  .  An  appeal  in  such 
case  must  be  to  the  lawmaking 
power." 

The  enterprising  city  of  High 
Point  has  taken  every  step  needful 
to  establish  competition  and  im- 
prove service  in  the  handling  of 
freight  originating  within  its  limits. 
The  Southern  Railroad  Company 
runs  its  double-track  railway 
through  the  heart  of  the  city,  and 
at  one  time  enjoyed  a  monopoly  of 
all  incoming  and  outgoing  freight. 
The  city,  acting  through  the  vote  of 
its  citizens,  has  made  possible  the 
use  of  its  streets  in  carrying  freight 
and  cars  rather  than  in  drays,  thus 
avoiding  the  expense  of  breaking 
bulk  and  establishing  effective  com- 
petition, and  by  using,  in  this  way, 
the  station  of  a  competing  railway, 
it  has  destroyed  the  freight  monop- 
oly heretofore  existing.  It  has  been 
well  said:  "The  law  of  the  public 
streets  of  a  city  is  declared  to  be 
motion.  Any  use  of  a  street,  though 
a  new  one,  which  does  not  materially 
abridge  or  obstruct  the  right  of  pas- 
sage and  repassage,  of  ingress  and 
egress,  and  to  light  and  air,  of  the 
abutting  owner,  gives  no  cause 
of  action."  [36  L.R.A.(N.S.)  680. 
note.] 

In  Morris  &  E.  R.  Co.  v.  Newark, 
10  N.  J.  Eq.  352,  it  is  said:  "The 
easement  of  the  highway  is  in  the 
public,  although  the  fee  is  technical- 
ly in  the  adjacent  owner.  It  is  the 
easement  only  which  is  appropriat- 
ed, and  no  right  or  title  of  the  owner 
is  interfered  with." 

In  our  own  courts,  in  Hester  v. 
Durham  Traction  Co.  138  N.  C.  291, 
1  L.R,A.(N.S.)  981,  50  S.  E.  712, 
it  is  said:  "The  authorities  with 
singular  uniformity  concur  that  it 
is  now  well  settled  that  the  use  of 
the  streets  in  cities  or  villages  for  a 
street  railway  is  one  of  the  ordinary 
purposes  for  which  such  streets  and 
highways  may  be  used,  and  does  not 
impose  an  additional  burden  or  ser- 


vitude so  as  to  entitle  the  abutting 
property  owner,  as  a  matter-  of 
right,  to  compensation  before  such 
use  can  be  made.  .  .  .  This  rule 
is  generally  recognized,  irrespective 
of  the  question  whether  in  the  orig- 
inal laying  out  of  the  street  a  mere 
easement  was  taken,  leaving  the  fee 
simple  in  the  abutting  property." 

Citation  to  this  effect  could  be  in- 
definitely prolonged.  Kirkpatrick  v. 
Piedmont  Traction  Co.  170  N.  C.  477, 
87  S.  E.  232,  is  relied  upon  by  the 
plaintiff.  That  case  held  that  a 
street  railway  is  not  an  additional 
burden,  but  that  an  ordinary  steam 
railroad  in  the  streets  of  a  town  is 
such,  and  that  where  a  railway, 
though  operated  by  electricity,  en- 
gages in  hauling  freight  over  its 
line  in  trains  of  several  freight  cars, 
baggage  and  mail  cars,  such  as  is 
used  by  a  steam  railroad,  with  in- 
cidental noises  and  inconveniences 
which  would  attend  the  operation  of 
the  steam  railway,  it  would  .be  an 
additional  servitude.  In  that  case 
the  defendant's  line  of  railroad, 
though  operated  by  electricity,  ran 
from  Gastonia  to  Charlotte,  carry- 
ing freight  trains  and  passenger 
trains  between  those  two  points  and 
intermediate  points.  Such  trains 
consisted  of  several  cars,  and  were 
used  in  the  streets  of  the  city,  not 
for  the  purposes  for  which  such 
streets  were  laid  out,  for  moving 
freight  and  persons  from  one  part 
of  the  city  to  another,  but  were 
used  for  the  transportation  of 
freight  and  passengers  on  a  through 
line.  This  increased  vastly  the  vol- 
ume of  business,  and  used  the 
streets  for  a  purpose  not  intended, 
and,  of  course,  was  an  additional 
servitude. 

That  case  is  no  authority  against 
the  use  of  the  streets  of  High  Point, 
under  an  act  of  the  legislature  and 
by  authority  of  an  ordinance,  which 
facilitates  the  movement  of  freight 
from  the  railroad  station  in  the 
town  limits,  to  the  doors  of  the  fac- 
tories in  the  city,  or  from  the  factor- 
ies to  the  railroad  station,  saving  the 
expense  of  breaking  bulk  and  mini- 
mizing the  pressure  upon  the  streets 
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by  eliminating  the  drays,  trucks, 
wagons,  and  horses,  which  otherwise 
would  have  been  necessary^  By  econ- 
omizing in  the  costs  of  manufacture, 
this  aids  the  town  to  compete  with 
other  centers  in  the  same  line  of 
business.    The  resulting  economy  in 

the  pressure  of  traf- 
mim^wmr-  &c  upon  the  use  of 

w^^^liuon.  the  streets  cannot 
•1  b«r«eB.  be    any    additional 

servitude  or  burden 
upon  the  abutting  owners  along  the 
streets. 

When  two  or  more  common  car- 
riers unite  in  transporting  an  article 
as  a  through  line,  they  are  quoad 
hoc  partners,  and  either  can  be  sued 


for  any  loss  or  damage.  Rocky 
Mountain  Mills  v.  Wilmington  &  W. 
R.  Co.  119  N.  C.  698, 66  Am.  St.  Rep. 
682,  25  S.  E.  854.  But  this  does  not 
apply  to  damages  or  burdens  to 
right  of  way  under  rights  of  emi- 
nent domain,  for  each  company  is 
responsible  for  its  own  right  of  way 
only. 

We  need  not  discuss  the  other  as- 
signments of  error,  for  we  think 
that  upon  the  evidence  the  court 
should  have  sustained  the  motion  to 
nonsuit  the  plaintiff. 

Reversed. 

Walker,  J.,  not  sitting. 
Petition  for  rehearing  denied. 


ANNOTATION. 

Carrying  freight  on  dectric  railway  in  street  or  hi^way  ••  an  addiiioBal 

sarvitnde. 


In  this  annotation,  all  cases  involv- 
ing electric  railways  are  included,  pro- 
vided that  the  decision  turned  upon 
the  carrying  of  freight.  Cases  involv- 
ing steam  railways  are  excluded. 
Theoretically,  the  motive  power  em- 
ployed is  not  a  distinguishing  feature 
in  determining  whether  or  not  there  is 
an  additional  servitude  imposed  upon 
a  street  or  highway.  But  as  a  mat- 
ter of  fact,  practically  all  steam  rail- 
ways possess  certain  characteristics 
not  possessed  by  the  early  electric 
roads,  which  tend  to  make  them  an 
additional  servitude  upon  the  fee  in 
the  street  or  highway  through  which 
they  are  constructed.  See  statement 
about  steam  railways  in  the  opinion 
in  the  reported  case  (Tubnek  v.  North 
Cakolina  Pub.  Service  Co.  ante,  1398). 
As  the  electric  roads  developed  to  meet 
the  needs  of  greater  numbers  of  people, 
they  took  on  more  and  more  the  char- 
acteristics of  the  steam  railway.  One 
of  these  characteristics  is  the  haul- 
ing of  freight.  No  cases  are  included 
herein  unless  the  decision  may  be  fair- 
ly said  to  turn  upon  the  effect  of  car- 
rying freight.  One  or  two  cases  in 
which  it  appeared  that  the  cars  were 
moved  by  horses  have  been  included, 
since  there  seems  to  be  no  practical 
distinction    between    those    railways 


over  which  the  cars  are  drawn  by 
horses  and  those  over  which  electricity 
hauls  the  cars. 

On  different  theories,  and  perhaps 
under  varying  circumstances,  elec- 
tric railways  that  haul  freight  have 
been  held  to  impose  an  additional 
servitude  upon  the  street  or  highway 
upon  which  constructed. 

Connecticut. — Cadwell  v.  Connecti- 
cut Co.  (1912)  85  Conn.  401,  40  L.R.A. 
(N.S.)  253,  88  Atl.  215,  444,  Ann.  Cas. 
1918C,  401. 

Illinois. — Wilder  v.  Aurora,  D.  &  R. 
Electric  Traction  Co.  (1905)  216  111. 
493,  75  N.  E.  194;  Spalding  v.  Macomb 
&  W.  I.  R.  Co.  (1907)  225  111.  586,  80 
N.  E.  327;  Aurora  v.  Elgin,  A.  &  S. 
Traction  Co.  (1907)  227  111.  485,  118 
Am.  St.  Rep.  284,  81  N.  E.  544;  God- 
dard  v.  Chicago,  M.  &  St.  P.  R.  Co. 

(1902)  104  111.  App.  533,  affirmed  in 

(1903)  202  111.  452,  66  N.  E.  1119; 
Rockford  &  Interurban  R.  Go.  v.  Keyt 

(1904)  117  111.  App.  32. 
Minnesota.  —  Carli     v.      Stillwater 

Street  R.  &  Transfer  Co.  (1881)  2S 
Minn.  373,  41  Am.  Rep.  290,  10  N.  W. 
205. 

North  Carolina.  —  Kirkpatrick  v. 
Piedmont  Traction  Go.  (1916)  170  N. 
C.  477,  87  S.  E.  232. 

Ohio.— Schaaf  v.  Cleveland,  M.  &  S. 
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B.  Co.  (1902)  66  Ohio  St.  215,  64  N. 
E.  145. 

Texas. — ^Aycock  v.  San  Antonio 
Brewing  Asso.  (1901)  26  Tex.  "Civ. 
App.  341,  63  S.  W.  953;  Rische  v.  Texas 
Transp.  Go.  (1901)  27  Tex.  Civ.  App. 
33,  66  S.  W.  824. 

WiscMisiii. — Chicago  &  N.  W.  R.  Go. 
V.  Milwaukee,  R.  &  K.  Electric  R.  Co. 
(1897)  96  Wis.  561,  87  L.R.A.  856,  60 
Am.  St.  Rep.  136,  70  N.  W.  678;  Lin- 
den Land  Co.  v.  Milwaukee  Electric 
R.  &  Light  Co.  (1900)  107  Wis,  493,  83 
N.  W.  851  (admission  arguendo) . 

On  the  other  hand,  courts  have  fre- 
quently reached  thd  conclusion  that 
the  freight-carrying  electric  railway 
involved  does  not  impose  an  added 
servitude  upon  the  street  or  highway. 
Albany  v.  United  States  Fidelity  &  G. 
Co.  (1918)  —  CaL  App.  — ,  176  Pac. 
705;  Mordhurst  v.  Ft.  Wayne  &  S.  W. 
Traction  Co.  (1904)  163  Ind.  268,  66 
L.RA..  105,  106  Am.  St.  Rep.  222,  71 
N.  E.  642,  2  Ann.  Cas.  967;  Kinsey  v. 
Union  Traction  Co.  (1907)  169  Ind. 
564,  81  N.  E.  922;  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  V.  Feight  (1908)  41  Ind. 
App.  416,  84  N.  E.  15;  Taylor  v.  Ports- 
mouth, K.  &  Y.  Street  R.  Ck).  (1898) 
91  Me.  193,  64  Am.  St.  Rep.  216,  89  Atl. 
660;  Percy  v,  Lewiaton,  A  &  W.  Street 
R.  0>.  (1915)  113  Me.  106,  93  Atl.  43; 
White  V.  Blanchard  Bros.  Granite  Co. 
(1901)  178  Mass.  363,  59  N.  E.  1026; 
Kipp  V.  Davis-Daly  Copper  Co.  (1910) 
41  Mont  609,  36  L.R.A.(N.S.)  666,  110 
Pac.  237,  21  Ann.  Cas.  1372;  Turner 
V.  North  Carouna  Pub.  Service  Co. 
(reported  herewith)  ante,  1398. 

As  already  intimated,  the  subject  of 
the  annotation  constitutes  but  a  sin- 
gle phase  of  the  broader  question  of 
whtA  constitutes  an  additional  servi- 
tude upon  a  street  or  highway  in  re- 
spect to  transportation.  It  will  be  ob- 
served that  ttie  court,  in  Turner  v. 
North  Carolina  Pub.  Service  Co.  lays 
emphasis  upon  the  fact  that  the  street 
railway  company  operated  wholly 
within  the  city  limits,  so  far  as  its 
freight  business  was  involved,  at  least. 
In  distinguishing  the  case  under  con- 
sideration from  one  of  its  earlier  de- 
cisions, it  clearly  implies  that  an  ad- 
ditional servitude  would  have  been 
created    if   the   company   had    been 


bringing  freight  from  places  outside 
the  city.  Many  other  elements,  some 
of  which  may  not  be  connected  with 
the  handling  of  freight,  often  enter 
into  the  consideration  of  the  broader 
question.  So,  the  court,  in  Cadwell  v. 
Connecticut  Ck>.  (1912)  85  Conn.  401, 
40  L.R.A.(N.S.)  253,  88  Atl.  215,  Ann. 
Cas.  1918C,  401,  after  pointing  out 
that  a.  few  courts  have  made  the 
handling  of  freight  the  determinative 
factor,  and  that  other  courts  have 
drawn  a  distinction  between  urban 
and  interurban  service,  without  re- 
gard to  handling  freight,  said:  "We 
are  satisfied  that  the  question  for  solu- 
tion is  one  which  cannot,  by  reason  of 
its  nature,  be  resolved  in  any  of  the 
ways  indicated.  It  is  one  which  may 
present  itself  under  too  many  widely 
differing  aspects  to  be  resolved,  in  re- 
spect to  all  which  may  arise,  by  any 
such  artificial  process  as  the  applica- 
tion of  a  simple  test  which  regards 
a  single  fact  or  incident  only,  and  ig- 
nores all  others.  The  several  tests 
indicated  possess  the  merit  of  sim- 
plicity, but  no  one  of  them  is  founded 
in  a  sound  logic,  avoids  practical  dif- 
ficulties, or  escapes  what  may  be  harsh 
results  to  the  public,  and  results  de- 
feating the  very  purpose  of  a  public 
way.  The  practical  difficulties  attend- 
ing their  application  are  apparent. 
We  are  satisfied  that  there  can  be  no 
short  cut  to  a  reasonable  and  just  con- 
clusion under  the  varying  conditions 
which  may  arise,  and  one  which  shall 
serve  the  best  interests  of  the  public, 
including  abutting  owners  themselves. 
Such  a  conclusion  is  one  which  can  be 
reached  only  by  a  study  of  the  condi- 
tions which  are  present  in  a  given 
case,  or  in  given  classes  of  cases,  and 
by  bringing  to  bear  upon  these  condi- 
tions those  pertinent  considerations 
which  are  best  calculated  to  disclose 
whether  the  new  use  is  in  aid  of  the 
highway  use,  or  an  essentially  differ- 
ent and  independent  use.  We  have  no 
occasion  here  to  attempt  an  exhaus- 
tive recital  of  those  considerations. 
We  have  already  had  occasion  to  no- 
tice a  number  of  them,  and,  sufiicient- 
ly  for  present  purposes,  called  atten- 
tion to  the  objective  point  of  inquiry, 
the  general  direction  of  it,  and  the 
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salient  suggestive  facts  to  be  looked 
at.  The  fact  that  this  is  the  only 
method  by  which  satisfactory  results 
can  be  arrived  at  is  emphasized  by  a 
study  of  the  cases  which  have  sought 
to  adopt  more  direct  methods.  Dillon 
and  other  writers,  realizing  the  diffi- 
culties which  must  beset  an  attempt 
to  adopt  shorter  and  simpler  processes, 
have  asserted,  and  we  think  correctly, 
that,  after  all,  each  situation  must  be 
dealt  with  upon^ts  own  merits.  3  Dill. 
Mun.  Corp,  5th  ed.  p.  2032,  note; 
Nichols,  Em.  Dom.  §  100.  This  is  sub- 
stantially the  attitude  which  certain 
courts  have  taken.  White  v.  Blanch- 
ard  Bros.  Granite  Co.  (1901)  178 
Mass.  366,  59  N.  E.  1025;  Mordhurst  v. 
Ft.  Wayne  &  S.  W.  Traction  Co. 
(1904)  163  Ind.  268,  66  L.R.A.  105, 106 
Am.  St.  Rep.  222,  71  N.  E.  642,  2  Ann. 
Cas.  967;  Schaaf  v.  Cleveland,  M.  & 
S.  R.  Co.  (1902)  66  Ohio  St.  215,  64 
N.  E.  145." 

There  are  some  cases  in  which  the 
court  seems  to  take  the  same  position 
as  that  assumed  in  the  Cadwell  Case 
(Conn.)  supra,  though  some  of  them 
do  not  make  their  position  quite  so 
clear.  Among  such  cases,  holding 
that  the  facts  and  circumstances  were 
such  that  the  railway  imposed  an  add- 
ed servitude  upon  the  street  or  high- 
way, are:  Cadwell  v.  Connecticut  Co. 
(1912)  85  Conn.  401,  40  L.R.A.(N.S.) 
253,  83  Atl.  215,  444,  Ann.  Cas.  1913G, 
401;  Carli  v.  Stillwater  Street  R.  & 
Transfer  Co.  (1881)  28  Minn.  373,  41 
Am.  Rep.  290,  10  N.  W.  205;  Kirkpat- 
rick  v.  Piedmont  Traction  Co.  (1915) 
170  N.  C.  477,  87  S.  E.  232;  Schaaf  v. 
Cleveland.  M.  &  S.  R.  Co.  (1902)  66 
Ohio  St.  215,  64  N.  E.  145;  Chicago  & 
N.  W.  R.  Co.  v.  Milwaukee,  R.  &  K. 
Electric  R.  Co.  (1897)  95  Wis.  561,  27 
L.R.A.  856,  60  Am.  St.  Rep.  136,  70  N. 
W.  678. 

And  the  facts  and  circumstances  or 
the  laws  were  such,  in  the  following 
cases,  that  no  additional  servitude  was 
held  to  be  placed  upon  the  street  or 
highway:  Kipp  v.  Davis-Daly  Copper 
Co.  (1910)  41  Mont.  509,  36  L.R.A. 
(N.S.)  666,  110  Pac.  237,  21  Ann.  Cas. 
1372 ;  White  v.  Blanchard  Bros.  Gran- 
ite Co.  (1901)  178  Mass.  363,  59  N.  E. 
1025. 


Upon  the  theory  already  stated,  it 
has  been  held  that  an  additional  serv- 
itude upon  the  fee  is  imposed — 

— by  the  running  upon  an  inter- 
urban  electric  railway  constructed  in 
a  public  street,  of  cars  designed  to  car- 
ry property  only,  which  run  from  ter- 
minals to  terminals,  without  stopping 
to  receive  or  discharge  contents,  and 
discharging  such  contents  at  the  two 
termini  only,  Cadwell  v.  Connecticut 
Co.  (1912)  85  Conn.  401,  40  L.R.A. 
(N.S.)  253,  83  Atl.  216,  Ann.  Cas. 
1913C,  401; 

— by  a  track,  the  principal  if  not 
the  only  purpose  of  which  is  to  trans- 
fer freight  cars  by  horse  power  be- 
tween two  railroad  lines  that  termi- 
nate in  different  parts  of  the  city, 
being  built  partly  upon  an  alley  and 
partly  upon  property  acquired  for  the 
purpose  by  condemnation  and  pur- 
chase, it  not  being  proposed  to  receive 
or  unload  freight^at  different  points 
along  the  street  or  alley,  Carli  v.  Still- 
water Street  R.  &  Transfer  Co.  (1881) 
28  Minn.  373,  41  Am.  Rep.  290,  10  N. 
W.  205; 

— by  an  interurban  railway  over 
which  both  passenger  and  freight  cars 
are  hauled  by  electricity,  the  freight 
cars  being  similar  to  cars  used  on  or- 
dinary steam  railways  and  being  trans- 
ferred to  other  lines,  and  the  freight 
cars  of  other  lines  being  transferred  to 
that  of  defendant,  Kirkpatrick  v.  Pied- 
mont Traction  Co.  (1915)  170  N.  C. 
477,  87S.  E.  232; 

— by  the  construction  and  opera- 
tion of  an  interurban  electric  railroad, 
laid  with  "T"  rails,  entirely  on  the  side 
of  a  public  highway  next  to  the  abut- 
ting improved  farms  owned  and  occu- 
pied by  the  plaintiffs,  and  entirely  be- 
tween their  lands  and  the  traveled 
part  of  the  highway,  the  company  hav- 
ing authority  to  run  an  unlimited  num- 
ber of  cars  and  trains  for  the  carrying 
of  passengers,  and  the  transportation 
of  freight,  express  matter,  and  govern- 
ment mail,  Schaaf  v.  Cleveland,  M.  &  S. 
R.  Co.  (1902)  66  Ohio  St.  215,  64  N. 
E.  145; 

— by  an  electric  railway  in  a  village 
street,  which  forms  part  of  a  connect- 
ing line  between  cities  for  transport- 
ing   merchandise,   personal    baggage, 
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mail,  and  express  matter,  as  well  as 
passengers,  Chicago  &  N.  W.  R.  Co.  v. 
Milwaukee,  R.  &  K.  Electric  R.  Co. 
(1897)  95  Wis.  561,  37  L.R.A.  856,  60 
Am.  St.  Rep.  136,  70  N.  W.  678. 

In  Schaaf  v.  Cleveland,  M.  &  S.  R. 
Co.  (Ohio)  supra,  the  court  said :  "In 
our  opinion,  the  construction  and 
operation  of  the  railroad,  as  author- 
ized and  proposed,  must  necessarily 
constitute  a  serious  obstruction  to  the 
plaintiffs'  use  of  the  public  highway  as 
a  means  of  access  to  their  farms,  and 
an  additional  burden  on  the  highway 
not  contemplated  in  its  originally  in- 
tended uses.  The  whole  burden  of  the 
railway,  with  all  of  its  authorized  ap- 
purtenances, is  thrown  entirely  upon 
the  side  of  the  public  road  next  to  the 
plaintiffs'  lands,  and  between  them 
and  the  traveled  part  of  the  roadway. 
The  nature  of  that  burden  is  not  dif- 
ferent, in  any  material  respect,  from 
that  imposed  by  the  construction  and 
operation  of  a  steam  railroad.  The 
difference,  if  any,  is  merely  in  the  de- 
gree of  the  burden,  and  not  in  its 
character;  and  can  scarcely  be  less 
in  any  degree.  It  may  become  more 
onerous  and  injurious;  As  shown  by 
the  findings  of  the  court,  the  railroad 
is  to  be  built  and  maintained  on  the 
'extreme  westerly  side  and  edge'  of  the 
traveled  way  of  the  public  road,  that 
is,  between  the  traveled  roadway  and 
the  plaintiffs'  lands,  and  the  tracks  are 
to  be  laid  with  the  ordinary  'T'  rails 
which  project  some  distance  above  the 
ties— rthe  same  kind  of  rails  usually 
employed  in  the  construction  of  steam 
railroads  through  the  country.  While 
public  crossings  and  extensions  of 
farm  lanes  are  required  to  be  planked 
to  a  certain  extent,  it  often  becomes 
convenient  and  necessary  to  drive  onto 
and  off  the  traveled  roadway,  else- 
where, with  loaded  and  empty  vehicles, 
to  which  this  railway  will  present  the 
same  obstructions,  and  cause  the  same 
hindrance,  delay,  and  annoyance  that 
attend  the  crossing  of  steam  railroads. 
Then,  this  railroad  company  is  author- 
ized to  construct  and  use,  on  the  same 
side  of  the  public  road,  between  its 
traveled  way  and  the  plaintiffs'  lands, 
'all  suitable  and  convenient  sidetracks, 
switches,    turnouts,    turntables,    sta- 


tions, and  appliances,'  without  limit  to 
their  extent,  other  than  as  the  com- 
pany may  deem  them  convenient  and 
suitable.  And,  in  addition  to  this,  the 
company  is  given  authority  to  erect 
and  maintain  on  the  same  side  of  the 
public  roadway,  and  next  to  the  plain- 
tiffs' lands,  all  poles,  which  are  of 
large  dimensions,  and  all  wires  and 
other  appliances,  necessary  to  enable 
it  to  operate  an  electric  plant  for  sup- 
plying light,  power,  and  heat  to  con- 
'sumers,  for  profit.  Besides,  this  com- 
pany is  authorized  not  only  to  carry 
passengers,  but  also  to  transport  over 
the  road  'baggage,  packages,  boxed 
and  barreled  freight,  farm  produce, 
express  matter,  and  United  States 
mail,'  and,  though  it  is  required  to 
run  cars  over  its  road  at  least  three 
times  each  way  daily,  it  is  not  limited 
as  to  the  number  of  cars,  or  trains,  for 
freight  or  passengers,  or  both  com- 
bined, or  the  size  or  make-up  of  the 
trains.  All  things  considered,  it  is 
reasonably  certain  from  the  facts 
found  that  the  practical  operation  of 
such  a  road,  within  its  capacity,  must 
necessarily  produce  annoyance  and  in- 
convenience to  the  plaintiffs,  and  in- 
terfere with  their  property  rights  as 
abutting  owners,  of  the  same  general 
character  that  result  from  the  opera- 
tion of  steam  railroads,  and  become  an 
additional  burden  on  the  public  high- 
way, and  taking  of  the  plaintiffs'  prop- 
erty, in  the  same  sense."  And  this 
case  was  cited  and  followed  in  Cham- 
bers V.  Cleveland  &  S.  W.  Traction  Co. 
(1904)  5  Ohio  C.  C.  N.  S.  298,  27  Ohio 
C.  C.  193,  by  applying  the  same  princi- 
ple to  a  case  in  which  the  company 
had  laid  an  extra  switch  beside  its 
tracks.  In  Akron  &  C.  F.  Rapid 
Transit  Co.  v.  Erie  R.  Co.  (1905)  28 
Ohio  C.  C.  36,  the  Schaaf  Case  is  dis- 
tinguished on  the  ground  that  the 
holding  relates  to  country  highways, 
and  not  to  railways  upon  city  streets. 
In  Carli  v.  Stillwater  Street  R.  & 
Transfer  Co.  (1881)  28  Minn.  378,  41 
Am.  Rep.  290,  10  N.  W.  205,  supra, 
the  court  said:  "It  is  evident  from 
all  the  facts  that  this  -road  is  not  lo- 
cated on  the  street  because  its  busi- 
ness is  to  be  derived  from  the  street, 
and  that  its  purposes  would  certain- 


Digitized  by  VjOOQIC 


1408 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R, 


ly  be  equally  well  fulfilled  if  it  was 
on  property  of  which  the  defendant 
should  have  the  exclusive  use.  On 
the  other  hand,  the  public  travel  on 
the  alley  derives  no  aid  or  advan- 
tage from  its  location  there,  but  is 
and  must  be  more  or  less  impeded 
thereby.  The  public  would  be  in 
every  respect  «s  well  served  if  the 
road  were  on  private  property  re- 
mote from  the  street,  its  whole  dis- 
tance. In  a  word,  the  road  is  not  on 
the  alley,  instead  of  other  lands,  be- 
cause it  is  of  any  advantage,  either 
to  the  defendant  or  to  the  public, 
that  it  should  be  there,  except  for 
economical  reasons  to  the  defendant. 
The  construction  of  the  track  on  the 
street  cannot,  therefore,  be  said  to 
be  in  aid  of  the  public  travel  for 
which  streets  are  created,  any  more 
than  it  would  be  if  it  was  part  of  a 
continuous  line  of  railroad  running 
through  the  city  of  Stillwater.  If 
the  use  would  be  a  new  one  in  the 
latter  instance,  it  is  a  new  one  for 
the  same  reasons  in  the  present  case, 
and  the  abutting  owner  is  entitled  to 
compensation  upon  the  same  princi- 
ples. The  fact  that  the  cars  are 
moved  by  animal  power  instead  of 
steam  is  not  a  controlling  consider- 
ation, and  the  control  reserved  by 
the  city  council  over  the  manner  of 
construction  and  mode  of  operation 
of  the  railroad  is  no  different  from 
that  ordinarily  exercised  by  munic- 
ipal corporations,  or  which  they  have 
the  power  to  exercise  by  legislative 
authority,  over  ordinary  railroads, 
constructed  through  or  into  cities, 
and  across  or  upon  the  public  streets 
thereof." 

But  an  additional  servitude  is  not 
imposed  upon  the  street  by  the  con- 
struction thereon  of  a  narrow-gauge 
railroad,  operated  exclusively  within 
the  limits  of  the  city  by  power  other 
than  steam  directly  applied,  to  carry 
ore  from  a  mine,  and  supplies  to  it, 
as  well  as  such  other  freight  as  may 
be  offered  by  the  public,  the  con- 
struction of  the  road  to  conform  to 
reasonable  regulations,  prescribed  by 
the  city  in  granting  the  permit.  Kipp 
▼.  Davis-Daly  Copper  Co.    (1910)   41 


Mont.  509,  86  L.R.A.(N.S.)  666,  110 
Pac.  237,  21  Ann.  Cas.  1872. 

In  White  v.  Blanchard  Bros.  Gran- 
ite Co.  (1901)  178  Mass.  363,  59  N.  E. 
1026,  it  was  held  that  a  railroad  built 
for  the  hauling  of  stone  from  a  pri- 
vate quarry  on  cars  drawn  by  horses, 
over  a  public  highway,  by  permission 
of  the  city  authorities  who  had  pow- 
er to  act  and  who  had  prescribed 
proper  regulations,  did  not  impose  an 
additional  servitude  upon  the  fee  of 
an  abutting  owner,  who  owns  the  fee 
to  the  middle  of  the  highway,  so  as  to 
entitle  him  to  damages. 

In  Linden  Land  Co.  y.  Milwaukee 
Electric  R.  &  Light  Go.  (1900)  107 
Wis.  493,  83  N.  W.  851,  the  court 
said:  "It  is  claimed  that  §  1862,  Stat. 
1898,  under  which  the  defendant  cor- 
poration is  incorporated,  is  uncon- 
stitutional, because  it  attempts  to 
authorize  the  formation  of  street  rail- 
way corporations  vested  with  the 
power  to  carry  freight  as  well  as  pas- 
sengers, thus  making  it  a  commercial 
railroad,  and  also  authorizes  munici- 
pal corporations  to  grant  the  use  of 
streets  to  such  railway  companies  for 
the  carriage  of  freight  and  passen- 
gers, nowhere  provides  for  the  pay- 
ment of  compensation  to  the  abutting 
owners.  It  may  be  admitted,  for  the 
purposes  of  the  case,  that  a  railway 
authorized  to  carry  freight  as  well  as 
passengers  becomes  a  commercial 
railroad  instead  of  a  street  railroad, 
and  that  such  a  railroad,  when  laid  in 
a  street,  becomes  an  additional-  bar- 
den  on  the  fee,  and  cannot  be  laid 
without  the  consent  of,  or  compensa- 
tion made  to,  the  adjoining  property 
owners.  Chicago  &  N.  W.  R.  Co.  v. 
Milwaukee,  R.  &  K.  Electric  R.  Go. 
(1897)  95  Wis.  561,  37  L.R.A.  856,  60 
Am.  St.  Rep.  136,  70  N.  W.  678.  But 
this  hardly  meets  the  question.  It  ia 
true  that  our  statutes  contain  no  pro- 
visions authorizing  such  companies 
to  condemn  private  property  in  the 
streets  of  cities  or  villages,  although 
such  condemnation  may  be  had  out- 
side of  cities  and  villages.  Stat. 
1898,  §  1863a.  It  is  not  quite  clear 
how  this  deficiency  in  the  law  affects 
the  corporate  character  of  the  defend- 
ant corporation.    It  may  render  it  ink- 
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possible  for  it  to  lay  or  operate  a  track 
for  the  transportation  of  freight, 
without  actually  purchasinir  the  right 
from  private  owners  to  cross  their 
lands,  but  the  legislature  certainly 
had  power  to  authorize  the  formation 
of  just  such  corporations;  and  if  it 
neglected  to  provide  the  corporation, 
when  formed,  with  a  means  essential 
to  its  successful  operation,  the  result 
would  seem  to  be  a  very  unfortunate 
one  fot  the  corporation,  and  perhaps 
one  fatal  to  its  business  success,  but 
not  fatal  to  ita  corporate  character. 
If  such  a  corporation  attempted  to 
condemn,  it  could  be  successfully  de- 
feated by  the  fact  that  it  was  criven 
no  such  power;  and,  if  it  attempted  to 
lay  tracks  without  condenming,  it 
would  be  stopped  with  the  proposition 
that  it  was  taking  private  property 
^without  compensation." 

But,  as  already  indicated,  some 
courts  have  at  times  seemed  to  make 
the  fact  of  carrying  freight  the  chief 
factor  in  determining  whether  or  not 
the  road  imposes  an  additional  servi- 
tude upon  the  street  or  highway,  over 
which  it  is  constructed. 

So,  it  has  been  held  that  an  electric 
Tailway,  if  it  is  constructed  for  the 
purpose  of  hauling  freight,  is  a  com- 
mercial railway,  and  as  such  it  im- 
poses a  greater  servitude  upon  the 
streets  through  which  it  is  con- 
structed. Wilder  v.  Aurora,  D.  &  R. 
Electric  Traction  Co.  (1905)  216  IlL 
493,  75  N.  £.  194;  Spalding  v.  Macomb 
&  W.  I.  R.  <3o.  (1907)  225  111.  585,  80 
N.  E.  827;  Aycock  v.  San  Antonio 
Brewing  Asso.  (1901)  26  Tex.  Civ. 
App.  341,  63  S.  W.  953;  Rische 
v.  Texas  Transp.  Co.  (1901)  27  Tex. 
Civ.  App.  88,  66  S.  W.  324.  Of  course, 
in  cases  in  a  jurisdiction  where  it  is 
held  that  all  street  railways  impose 
an  additional  servitude  upon  the 
street,  the  question  here  annotated 
cannot  arise  as  a  distinctive  question. 

This  position  is  well  stated  by  the 
court  in  Rische  v.  Texas  Transp.  Co.  27 
Tex.  Civ.  App.  38,  66  S.  W.  324,  where 
dt  is  said:  "The  question  then  arises, 
What  is  a  street  railway,  and  can  the 
railway  of  appellee  be  placed  in  that 
class?  It  was  first  held  that  street 
•cars  drawn  by  horses,  and  used  for 
2  A.L.R.— S9. 


the  transportation  of  passengers  from 
one  part  of  a  city  to  another,  did  not 
constitute  an  additional  servitude  on 
the  streets.  They  were  distinguished 
from  steam  railways  in  the  rails  and 
construction  of  the  track,  the  speed 
at  which  they  run,  the  noise  and  vi- 
bration produced,  the  smoke  and 
steam  emitted,  the  danger  of  frighten- 
ing horses,  the  danger  to  life,  and  the 
size  and  weight  of  cars  and  locomo- 
tives. When  the  steam  motor  and 
electric  cars  were  invented,  all  the 
reasons  given  why  horse  railways 
were  not  an  additional  servitude  to 
streets  were  ignored,  except  that  they 
must  be  carriers  of  passengers,  and 
not  of  freight,  from  one  point  to  an- 
other in  a  city.  In  one  instance,  at 
least,  this  last  reason  has  been  dis- 
carded, and  it  has  been  held  that  the 
streets  can  be  used  by  railways,  what- 
ever be  the  motive  power,  and  for 
the  carriage  of  both  freight  and  pas- 
sengers. Montgomery  v.  Santa  Ana 
Westminster  R.  Ck>.  (1894)  104  CaL 
186,  26  L.R.A.  654,  48  Am.  St.  Rep. 
89, 37  Pac.  786.  The  weight  of  author- 
ity, however,  is  that  a  street  passenger 
railroad,  laid  on  the  surface  or  estab- 
lished grade  of  a  street,  is  a  legiti- 
mate use,  while  all  other  railroads  are 
not.  Lewis,  Em.  Dom.  §  llSi;  Elliott, 
Railroads,  §§  6,  567;  Funk  v.  St.  Paul 
City  R.  Co.  (1896)  61  Minn.  435,  29 
LJt.A.  208,  62  Am.  St.  Rep.  608,  63  N. 
W.  1099,  16  Am.  Neg.  Gas.  326.  There 
has  been  no  direct  adjudication  of 
this  matter  in  this  state,  bat  there  are 
several  cases  where  damages  have 
been  allowed,  which  have  resulted 
from  the  construction  of  railroads 
along  streets,  and  this  could  have  been 
done  only  on  the  theory  that  they  were 
an  additional  servitude  to  the  street. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Eddins  (1884) 
60  Tex.  656;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Bock  (1885)  63  Tex.  246;  Texas  &  3. 
R.  Co.  V.  Meadows  (Trinity  &  S.  R.  Co. 
V.  Meadows)  (1889)  73  Tex.  32,  3 
L.R.A.  565,  11  S.  W.  145;  Gulf,  C,  &  S. 
F.  R.  Co.  V.  Fuller  (1886)  63  Tex.  467; 
Ft.  Worth  &  R.  G.  R.  (3o.  v.  Jennings 
(1890)  76  Tex.  878,  8  L.R.A.  180,  13  S. 
W.  270.  The  railroads  in  question,  in 
the  cases  cited,  were  steam  railroads, 
but,  as  we  have  shown,  this  would 
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noi  aisuaguisn  cnem  irum  Bireei  rail- 
ways, which  may  be  operated  by  any 
motive  power,  and  the  decisions  must 
be  justified  on  the  trround  that  the 
roads  were  the  carriers  of  freight, 
which  is  all  that  distinguishes  the 
c<Hnmercial  railway  from  the  street 
railway." 

In  Birmingham  Belt  B.  Co.  v.  Lock- 
wood  (1907)  150  Ala.  610,  43  So.  819, 
the  court  said:  "Whatever  may  have 
been  the  rights  of  the  defendant,  or 
its  predecessors,  under  the  first  grant 
of  a  right  of  way  for  a  street  railroad, 
it  is  clear  that  by  the  subsequent 
grants  its  powers  were  enlarged,  aqd 
additional  tracks  and  heavier  rails 
put  down  for  the  express  purpose  of 
doing  a  freight  business,  and  the  act 
of  the  legislature  shows  that  the  pri- 
mary purpose  was  to  do  a  freight  busi- 
ness, leaving  it  to  the  option  of  the 
company  to  do  a  passenger  business 
also,  if  it  80  desired.  It  may  be  added 
that  when  the  additional  powers  were 
conferred,  under  which  the  addition- 
al tracks  were  added  and  heavier 
rails  were  laid  for  the  express  purpose 
of  doing  a  freight  business,  that  was 
a  new  taking  of  the  right  of  way, 
which  entitled  'Oie  then  owner  of  the 
lot  to  compensation  for  such  damages 
as  would  result  to  the  land  by  reason 
of  the  additional  servitude,  and  such 
compensation  could  have  been  en- 
forced by  injunction  at  any  time  be- 
fore acquiescence  operated  as  a  bar. 
Thornton  v.  Sheffield  &  B.  R.  Co. 
(1887)  84  Ala.  114,  6  Am."  St.  Rep.  887, 
4  So.  197;  Cowan  y.  Southern  R.  Co. 
(1897)  118  Ala.  560,  23  So.  764."  But 
it  was  also  held  that  one  who  acquired 
property  abutting  on  the  street,  after 
the  railroad  was  hauling  freight,  could 
not  recover  for  an  additional  servi- 
tude on  the  ground  that  the  amount  of 
freight  hauled  had  greatly  increased. 
The  court  held  that  the  right  to  carry 
freight  carried  with  it  tiie  right  to  do 
as  much  freight  business  as  the  road 
was  capable  of  doing.  ■  Steam  seems 
to  have  been  the  power  used  on  this 
street  railway,  and  the  case  is  here 
cited  only  to  illustrate  how  the  ques- 
tion of  hauling  freight  is  viewed  by 
some  courts. 

A  traction   company  that  departs 


irom  ine  purpose  lor  wnicn  ic  was 
chartered,  and  goes  to  hauling  freight, 
is  liable  to  an  abutting  owner  on  a 
street  upon  which  it  constmcts  a 
switch,  which  it  and  anottier  company 
use  solely  for  freight  purposes,  the 
handling  of  freight  on  its  road  impos- 
ing a  greater  servitude  upon  the  fee. 
Roekford  &  Interurban  R.  Co.  ▼.  Keyt 
(1904)  117  HL  App.  S2. 

In  Spalding  v.  Macomb  &  W.  I.  R.  Co. 
(1907)  225  UL  685,  80  N.  E.  327,  the 
court  said:  "The  charter  «rf  this  rail- 
road, and  the  ordinance  permitting  it 
to  be  constructed  in  Johnson  street, 
provide  that  the  road  is  not  to  be  oper- 
ated by  steam.  We  understand  that 
defendant  in  error  contends  that  it  i» 
a  street  railroad.  Street  railroads  are 
generally  understood  to  be  only  such 
as  are  constructed  and  <4>erated  in 
the  streets  of  a  city  for  the  purpose  at 
conveying  passengers,  with  ordinary 
hand  luggage,  from  one  point  to  an- 
other along  the  line  thereof.  Whether 
the  road  be  a  street  railroad  or  not 
will  depend  upon  the  character  of  its 
trafiic.  The  bill  alleges  that  this  road 
is  carrying  not  only  passengers  with 
ordinary  hand  luggage,  but  practical- 
ly freight  of  all  kinds,  from  one  point, 
to  another  on  the  street,  and  from 
town  to  town  along  the  entire  line  of 
the  road.  Under  these  allegations  of 
the  bill,  admitted  to  be  true  by  the 
demurrer,  defendant  in  error  cannot 
be  held  to  be  a  street  railway." 

And  Goddard  v.  Chicago,  M.  ft  St.  P. 
R.  Co.   (1902)   104  m.  App.  683,  af- 
firmed in  (1904)  202  111.  462,  66  N.  E. 
1119,   was    decided    upon   this   same- 
principle. 

.  In  Wilder  v.  Aurora,  D.  ft  R.  Electric 
Traction  Co.  (1905)  216  IlL  493,  75  N. 
E.  194,  the  court  said:  "In  the  case 
at  bar,  the  ordinance  of  November  7, 
1904,  as  well  as  the  previous  ordinance 
of  May  27,  1902,  contains  the  follow- 
ing provision:  'The  said  tracks  and 
railways  shall  be  used  for  no  other 
purpose  than  to  transport  i>assengers 
and  their  ordinary  baggage,  United 
States  mail,  express,  milk;  and  the 
cars  and  carriages  for  th|it  puipose 
shall  be  of  the  style  and  class  ordi- 
narily used  on  such  railways  in  other 
cities.    No  freight  shall  be  carried  by 
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said  grantee,  its  successors  or  assigns, 
excepting  such  as  is  used  in  the  con- 
struction of  their  road  within  the  lim- 
its of  the  city  of  Aurora.'  Thus,  the 
road  to  be  constructed  by  appellee  is 
authorized  to  carry  not  only  passengers 
and  their  ordinary  baggage,  and  United 
States  mail  and  express  matter,  but 
also  milk.  It  cannot  be  said  that  a 
railway,  which  is  authorized  to  cany 
one  kind  of  freight  is  not  a  com- 
mercial road  within  the  meaning  of 
the  definitions  above  quoted.  The  fact 
that  a  road  is  limited  to  the  carriage 
of  one  kind  of  freight  does  not  make  it 
any  the  less  a  commercial  railroad, 
which  is  defined  to  be  one  which  car- 
ries both  freight  and  passengers. 
Again,  the  ordinance  authorizes  the 
appellee  corporation  to  do  such  ex- 
cavating and  grading  as  it  may  deem 
necessary  for  the  proper  laying  of  its 
tracks,  thereby  failing  to  confine  the 
laying  of  its  tracks  to  the  surface  of 
the  street.  It  is  also  authorized  by 
the  ordinance  to  coipieet  its  tracks 
witb  the  tracks  of  any  railway  comr 
pany  owning  or  <q>erating  tracks  in 
the  city  of  Aurora,  for  the  purpose  of 
forming  the  loop  referred  to  in  the 
ordinance.  The  ordinaaee  also  pro- 
'  vides  that  the  antborf^  granted  to  ap- 
pellee is  to  be  used  for  the  public  pur- 
poses of  a  railway  connecting  with 
the  intamrban  tracks,  when  laid,  of 
the  Aurora,  De  Kalb,  &  Sockford  Elec- 
tric Traction.  Company.  In  our  opin- 
ion, the  railroad  to  be  constructed  un- 
der appellee's  charter,  and  under  the 
ordinances  authorizing  it  to  lay  its 
tracks  in  the  streets  of  Aurora,  is  what 
is  called  a  commercial  railroad,  and  is 
not  a  street  railroad  within  the  def- 
inite and  fixed  meaning  of  the  lattar 
term.  Being  a  commercial  railroad,  it 
constitutes  a  new  and  additional  serv- 
itude upon  the  fee  of  the  property 
owner  to  the  center  of  the  street." 
And  this  case  is  cited  with  approval  in 
Aurora  v.  Elgin,  A.&  S.  Traction  Co. 
(1907)  227  ill.  485,  IIS  Am.  St.  Bep. 
284,  81  N.  B.  544. 

The  fact  that  aa  ihteruitaii  electric 
railway  carries  freight  was  given,  in 
Diebold  v.  Kentucky  Traction  Co. 
(1903)  117  Ky.  146,  6S  L.R.A.  637,  111 
Am.  St.  "Rep.  230,  77  S.  W.  674,  4  Ann. 


Cas.  446,  aa  one  of  the  reasons  for 
holding  that  it  was  a  "trunk  railway," 
as  distinguished  from  a  street  railway, 
within  the  meaning  of  a  statute  that 
excepted  trunk  railways  from  the 
class  of  railways  that  were  compelled 
to  obtain  a  franchise  from  the  city. 
The  question  of  extra  servitude  upon 
the  streets  was  not  raised. 

But  there  are  other  cases  in  which 
it  is  held  that  street  railways  that 
cany  freight  do  not  impose  an  addi- 
tional burden  upon  the  streets.  (In 
these  cases  the  traffic  was  local,  and 
nothing  is  said  to  indicate  that  the 
holding  would  be  different  if  the  road 
had  been  interurban.)  Taylor  v.  Forts- 
mouth,  K.  &  Y.  Street  R.  Co.  (1898)  91 
Me.  193,  64  Am.  St.  Rep.  216,  39  Atl. 
560;  Percy  v.  Lewiston,  A.  &  W.  Street 
R.  Co.  (1916)  113  Me.  106,  93  AU.  48; 
White  V.  Blanchard  Bros.  Granite  Co. 
(1901)  178  Mass.  363,  59  N.  B.  1026. 

In  Taylor  v.  Portsmouth,  K.  &  Y. 
Street  R.  Co.  (Me.)  supra,  the  coort 
said :  "No  matter  whether  the  way  be 
used  by  the  lona  traveler  on  foot  or  on 
his  wheel,  by  the  two-horse  .chaise  or 
four-wheeled  carriage,  by  the  dray, 
cart,  or  coach,  or  by  cars  that  may  be 
permitted  to  run  in  the  street,  whether 
propelled  by  beast,  steam,  electricity, 
or  any  other  agency  ttuA  may  be  dis- 
covered, suitable  for  the  purpose.  No 
matter  whether  the  vehicle  carries 
passengers  or  freight,  or  passes  intel- 
ligence along  its  contrivance, — all 
these  are  public  uses,  and,  so  long  as 
they  do  not  infringe  the  laws  that 
regulate  the  use  of  highways,  they 
cannot  be  prohibited  either  by  the  in- 
dividual or  public  prosecutor.  Ways 
must  be  'safe  and  convenient.'  When 
they  are  not,  by  reason  of  any  encum- 
brance or  permitted  use,  then  ample 
remedy  may  be  had  by  public  action, 
and  such  encumbrance  or  use  may  be 
removed  or  prohibited.  The  servitude 
complained  of  in  this  cause,  therefore, 
is  a  public  servitude  aakd  lawful,  bo 
long  as  it  does  not  infringe  the  laws 
of  the  state  regulating  the  use  of  ways. 
It  gains  no  hold  iQion  the  soil  of  itself, 
but  is  allowed  a  share  of  the  public 
ose.  Should  that  use  be  extiqgu3sh«d> 
its  rights  would  be  extinguished  also. 
It  most  exist  or  fall  with  the  servitude 
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of  the  public,  otherwise  the  doctrines 
of  this  opinion  would  be  illogical.  If 
it  gained  any  vested  right  in  the  soil 
that  the  public  could  not  extinguish, 
then,  manifestly,  it  has  created  an  ad- 
ditional servitude,  and  taken  land 
without  compensation  to  the  owner." 

And  some  courts  hold  that  even  in- 
terurban  electric  railways,  although 
they  carry  freight,  do  not  impose  an 
additional  servitude  upon  the  fee  that 
the  abutting  owner  has  in  the  streets 
upon  which  the  railway  is  constructed. 
Mordhurst  v.  Ft  Wayne  &  S.  W.  Trac- 
tion Co.  (1904)  163  Ind.  268,  66  L.R.A. 
105, 106  Am.  St  Rep.  222,  71  N.  E.  642, 
2  Ann.  Cas.  967 ;  Kinsey  v.  Union  Trac- 
tion Co.  (1907)  169  Ind.  664,  81  N.  E. 
922;  Cleveland,  C.  C.  &  St  L.  R.  Co.  v. 
Feight  (1908)  41  Ind.  App.  416,  84  N. 
£.  15. 

In  Montgomery  v.  Santa  Ana  West- 
minster R.  Co.  (1894)  104  Cal.  186,  25 
L.R.A.  654,  43  Am,  St.  Rep.  89,  87  Pac. 
786,  the  court  seems  to  be  of  the  opin- 
ion that  hauling  freight  and  pas- 
sengers from  a  neighboring  village,  by 
rail,  through  the  streets  of  a  city,  by  a 
steam  railway,  does  not  create  an  ad- 
ditional servitude  by  reason  of  which 
an  abutting  owner  can  maintain  an  ac- 
tion of  ejectment  against  the  company. 
The  court  said:  "The  use  of  a  public 
street,  however,  by  an  ordinary  rail- 
way, for  the  transportation  of  freight 
and  passengers,  it  has  been  said  by  the 
highest  authority,  imposes  a  new  bur- 
den upon  the  street,  not  contemplated 
in  its  dedication,  and  therefore  the 
user  cannot  be  indulged,  without  com- 
pensation to  the  abutting  owner  of 
property  upon  such  public  street  We 
are  at  a  loss  for  any  good  reason  for 
this  distinction,  or  to  see  why  the 
transportation  of  freight  by  modem 
and  improved  methods  is  not  equally 
entitled  to  encouragement  with  the 
transportation  of  passengers.  The  es- 
sential wants  of  the  citizen  demand 
the  former  equally  with  the  latter.  If 
there  is  any  difference  in  the  burden 
imposed  upon  the  street,  it  is  in  degree 
and  not  in  kind.  The  great  highways 
of  England  were  constructed  not  so 
much  for  the  convenience  of  pas- 
sengers, as  for  the  transportation  of 
freight    In  the  infancy  of  commerce, 


when  trade  and  traffic  by  land  was  in- 
significant in  volume,  when  the  sump- 
ter  horse,  which  answered  to  our  mod- 
em pack  mule,  answered  all  the  pur- 
poses of  transportation  for  goods,  foot- 
paths, bridle  paths,  and  lanes,  served 
all  needed  purposes;   but,  with  the 
growth  of  inland  commerce  and  the 
need  of  greater  facilities  for  the  inter- 
change  of   commodities,   the   use  of 
wheeled   vehicles,   and,   as   a   means 
thereto,  the  highway  as  we  know  it  be- 
came a  necessity.    The  Appian  way, 
commenced  312  B.  c,  which  has  pro- 
voked the  admiration  of  the  world,  was 
entitled  to  commendation  for  its  road- 
way 16  feet  in  width,  constructed  for 
the  transportation  of  burdens,  while 
the  paths  of  8  feet  on  each  side  of  it, 
for  foot  passengers,  and  upon  which 
the    Roman    legions    were    wont    to 
march,  were  unpaved.     In  the   con- 
struction of  modem  highways,  urban 
and  suburban,  the  great  difficulty  and 
the  prominent  object  has  been  to  build 
and  adapt  them  by  grade,  width,  and 
structure  of  roadbed,  to  the  carriage 
of  freight.    Yet  we  are  told,  in  effect 
that  so  far  as  modem  methods  are  con- 
cerned,  so  far  as   ease,   speed,   and 
economy  are  involved,  improvements 
are  to  be  limited  to  the  transportation 
of  passengers;  that  cars  with  wheels 
adjusted  to  move  upon  fixed  tracks, 
when  applied  to  the  transportation  of 
passengers,  are  within  the  contem- 
plated objects  in  view  in  opening  the 
toad    or    street,    and    therefore    add 
nothing  material  to  the  burden  of  the 
servitude  of  the  abutting  landowner, 
while  a  precisely  similar  structure, 
adapted    to    the    transportation     of 
freight,  adds  an  additional  burden  of 
a  different  character  to  the  servitude, 
and  cannot  be  tolerated  without  com- 
pensation to  the  abutting  owner.    An 
interminable  string  of  heavy  drays  may 
thunder  through  the  street  from  eariy 
morning  until  set  of  sun,  a  menace  to 
all  who  frequent  the  thoroughfare,  and 
an  inconvenioxce  to  all  dwellers  there- 
on; but  the  cars  of  a  railway,  which 
move  usually  but  a  few  times  a  day. 
and  with  infinitely  less  annoyance  to 
the  public,  upon  tracks  so  adjusted  to 
the  surface  as  to  occasion  little  or  no 
inconvenience,   cannot    be   tolerated. 
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We  fail  to  appreciate  the  philosophy 
of  the  distinction.  On  the  contrary, 
we  affirm  that  when  a  public  street 
in  a  city  is  dedicated  to  the  general 
use  of  the  public,  it  involves  its  use, 
subject  to  municipal  control  and  lim- 
itations, for  all  the  uses  and  purposes 
of  the  public  as  a  street,  including 
such  methods  for  the  transportation  of 
passengers  and  freight  as  modem 
science  and  improvements  may  have 
rendered  necessary,  and  that  the  ap- 
plication of  these  methods,  and  indeed 
of  those  yet  to  be  discovered,  must 
have  been  contemplated  when  the 
street  was  opened  and  the  right  of  way 
obtained,  whether  by  dedication,  pur- 
chase, or  condemnation  proceedings, 
and  hence  that  such  a  user  imposes  no 
new  burden  or  servitude  upon  the  own- 
er of  the  abutting  land.  The  object  of 
the  user  being  within  the  conceded 
rights  of  the  public,  the  methods  of  its 
accomplishment  are  subject  to  legisla- 
tive control;  and  subject,  also,  to  an 
action  for  damages  by  any  abutting 
owner,  whether  or  not  he  may  be 
vested  with  the  fee  to  the  center  of 
the  street,  whose  right  of  ingress  and 
egress,  or  his  right  to  light  and  air, 
shall  be  interfered  with." 

Although  this  case  involved  the 
question  of  additional  servitude  im- 
posed on  a  street  by  a  steam  railway, 
and  not  by  an  electric  railway,  it  is 
cited  here  for  illustrative  purposes. 
Cases  involving  steam  railways  are  not 
generally  cited  in  the  note. 

It  should  also  be  noted  that  the  lan- 
guage quoted  above  *is  in  fact  dictum, 
since  the  action  was  in  ejectment  to  re- 
cover possession  of  the  particular  strip 
of  land,  and  the  court  held  that  "the 
action  of  ejectment  is  a  possessory  ac- 
tion, in  which  the  plaintiff  must  show 
himself  entitled  to  the  present  pos- 
session, and  that  he  has  been  deprived 
thereof.  Anything  which  deprives  a 
plaintiff  of  his  present  right  of  posses- 
sion will  deprive  him  of  the  remedy  of 


ejectment."  The  holding,  as  set  out  in 
the  language  quoted  here,  was,  there- 
fore, not  necessary  to  support  the  final 
conclusion  reached. 

And  the  Montgomery  Case  is  quoted 
with  approval  by  the  court  in  Albany 
V.  United  States  Fidelity  &  G.  Co. 
(1918)  -r-  Cal.  App.  — ,  176  Pac.  705, 
where  it  is  held  that  no  additional 
servitude  is  placed  upon  a  city  street 
by  the  construction  of  a  railway  to 
carry  freight  as  well  as  passengers. 

In  Kinsey  v.  Union  Traction  Co. 
(1907)  169  ^nd.  563,  81  N.  E.  922,  it  was 
held  "that  interurban  cars  of  suitable 
size,  construction,  and  finish,  for  the 
carriage  of  both  passengers,  and  ex- 
press and  light  package  freight,  with 
permission  of  the  city  authorities,  may 
be  run  singly  into  the  city  of  Indian- 
apolis, upon  the  tracks  of  the  local 
company,  laid  according  to  the  law 
regulating  street  railroad  tracks  in 
city  streets,  to  a  point  within  the  city, 
and  over  the  tracks  first  designated 
by  the  board  of  public  works  and  com- 
mon council,  at  a  reasonable  rate  of 
speed,  not  exceeding  that  allowed  by 
law  or  ordinance  to  the  cars  of  the  lo- 
cal company,  and  in  conformity  to 
such  city  regulations  as  the  author- 
ities may  from  time  to  time  Impose 
upon  street  cars  operated  in  the 
streets  of  the  city,  and  with  the  sanc- 
tion and  under  regulation  of  the  city 
authorities,  temporarily,  and  in  times 
of  emergency  created  by  special  occa- 
sion, such  a  reasonable  and  limited 
number  more  than  one  as  shall  be  re- 
quired to  meet  the  transient  wants  of 
tiie  public  for  passenger  carriage,  pro- 
vided such  increased  number,  in  size 
and  manner  of  operation,  is  in  sub- 
stantial conformity  to  the  authorized 
custom  of  the  local  company  on  like 
occasions,  and  does  not  materially  in- 
crease the  burden  of  the  highway  ease- 
ment, nor  unduly  interfere  with  other 
proper  and  legitimate  uses  of  the 
street"  J.  W.  M. 
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J.  CONWAY  CHICHESTER,  Admr.,  etc.,  of  Louisa  Peden,  Deceased, 

V. 

WILLIAM  H.  PEDEN,  Plff.  in  Err. 

ytrginim  8%tpreme  OouH  of  Appeaia-'June  1*,  19X7^ 
(121  Va.  147,  92  S.  E.  984.) 

Evidence  —  privileged  communications  —  statement  to  tax  offldaL 

1.  A  person's  own  statement  of  his  own  taxable  property  to  the  proper 
official  is  not  a  prlvilesred  commimication  at  common  law. 

[See  note  on  this  question  beginning  on  page  1421.] 

—  statutory  provision  —  extension. 

2.  A  statutory  provision  that 
jinswers  concerning  taxable  prop- 
erty, required  under  oath,  shall  not  be 
disclosed,  cannot  be  extended  by  the 
court  to  cover  information  voluntarily 


given  by  a  taxpayer  to  the  examiner 
of  records  as  to  the  title  to  notes,  the 
ownership  of  which  the  examiner,  in 
accordance  with  his  official  duty,  was 
undertaking  to  fix. 


,  Ebbob  to  the  Corporati(m  Court  of  Fredericksburg  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  brought  to  recover  possession  of  certain 
negotiable  notes.    Affirmed, 


Statement  by  Sims,  J.: 

This  is  an  action  to  recover  the 
possession  of  certain  negotiable 
notes,  by  the  defendant  in  error 
(hereinafter  designated  "plaintiff") 
against  the  plaintiff  in  error  (here- 
inafter designated  "defendant"). 
The  case  resulted  in  a  verdict  and 
judgment  for  the  plaintiff  in  the 
court  below. 

The  question  at  issue  before  the 
trial  court  was  whether  the  choses 
in  action  sued  for  were  the  property 
of  the  plaintiff's  intestate  or  of  her 
son,  the  defendimt,  and  it  was  ma^ 
terial  to  ascertain  whether  the  lat- 
ter came  into  the  possession  and 
ownership  of  them  before  the  death 
of  his  mother. 

Upon  that  issue  the  court  below, 
over  the  objection  of  the  def endsuit, 
permitted  the  examiner  of  records 
of  defendant's  circuit  and  the  com- 
missioner of  the  revenue  of  defend- 
ant's city  to  testify  as  to  certain 
statements  made  to  them  by  the  de- 
fendant, to  the  effect  that  the  notes 
in  question  were  not  his  property  on 
the  1st  of  February  preceding  his 
mother's  death,  and  did  not  come  in- 
to his  possession,  or  become  his 
property,  until  after  the  death  of 


his  mother,  which  occurred  the  lat- 
ter part  of  such  February. 

The  statements  refermi  to  were 
made  by  the  defendant  to  said  tax 
officials  on  the  subject  of  the  listing 
of  said  choses  in  action  for  taxation. 

The  statements  aforesaid  were 
not  given  by  the  defendant  under 
oath.  They  were  not  given  before 
the  local  board  of  review ;  they  were 
not  given  in  a  list  or  in  interroga- 
tories in  writing  of  and  with  respect 
to  bonds,  notes,  and  other  evidence 
of  debt,  signed*  and  sworn  to,  re- 
quired by  law  to  be  furnished  by 
taxpayers  to  commissioners  of  the 
revenue  (Acts  1915,  p.  98),  nor  in 
any  answer  under  oath  required  by 
or  before  the  local  board  of  review 
(Acts  1915,  p.  158). 

The  statements  aforesaid  made 
by  defendant  to  the  examiner  of 
records  were  made  about  the  month 
of  September  of  the  year  in  ques- 
tion, under  the  following  circum- 
stances, as  testified  to  by  the  exam- 
iner: 

.  .  .  I  got  some  information 
somewhere  that  there  was  a  suit 
pending  in  which  it  was  claimed 
that  Mr.  Peden  was  the  owner  of 
$3,000  deed  of  trust  notes  that  came 
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from  his  mother. 

the  claim  was  that  they  had  become 
his  property  prior  to  February, 
1915.  I  asked  Mr.  Peden  with  refer- 
ence to  that,  and  he  stated  that  the 
notes  were  not  his  on  the  Ist  of 
Februa^;  that  they  did  not  become 
his  property  untU  his  moth^s 
death,  which  was  sometime  the  lat- 
ter part  of  February.  I  was  sur- 
prised at  that,  and  asked  him  again, 
and  told  him  I  wanted  "to  be  certain 
about  it;  that,  if  they  were  his 
mother's  notes,  I  would  report  them 
in  my  fiduciary  report,  and  if  they 
were  his,  tiiey  would  be  charged  to 
him;  that  that  would  be  the  only 
difference;  and  he  repeated  his 
statement  that  they  were  not  his  on 
the  Ist  of  February,  1915.    .    .    . 

Was  Mr.  Peden  answering  any  in- 
terrogatory at  that  time? 

No,  sir;  Mr.  Peden  did  not  give  in 
any  written  interrogatory  last  year 
of  intangible  personal  property  to 
the  commissioner  of  revenue.  The 
law  requires  the  commissioner  of 
^revenue  to  turn  over  all  the  inter- 
rogatories which  he  receives  to  me, 
after  a  certain  time.  He  turned 
over  the  interrogatories  to  me,  and 
among  them  I  found  an  income  re- 
port, but  no  report  of  intangible 
property  from  Mr.  Peden. 

By  Mr.  Butzner:  There  was  no 
contest  over  Mr.  Peden's  return  be- 
fore the  board  of  review  as  to  in- 
tangibles?   .    .   . 

None  at  all. 

The  statements  aforesaid  made  by 
defendant  to  the  commissioner  of 
revenue  were  made  on  October  2d 
of  the  year  in  question,  and,  as  per 
testimony  of  the  latter,  were  as  fol- 
lows: 

"Mr.  Peden  came  into  my  office  on 
this  day,  October  2d,  and  handed  me 
a  list  of  bonds  for  entry.  I  looked  at 
them,  and  told  him  that  this  sheet 
handed  me  by  the  examiner  of  rec- 
ords was  completed,  and  I  did  not 
know  exactly  what  to  do  with  the 
bonds,  and  would  have  to  get  au- 
thority, direction,  as  to  where  they 
would  be  placed,  if  at  all,  in  this 
record,  from  the  fact  that  Mr. 
Peden,  as  be  told  me,  came  into  pos- 
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1  understood  that  session  of  these  bonds  after  the  Ist 
day  of  February,  1915.  I  looked  at 
them  and  took  no  note  of  them  other 
than  the  addition  of  the  bonds  for 
the  entire  amount,  which  was 
$3,000.  There  were  two  sheets  on 
which    these    bonds    were    listed. 


"I  had  no  authori^  to  take  them 
at  all,  after  the  1st  day  of  February, 
and  I  told  him  if  they  came  in  his 
possession  after  the  1st  day  of  Feb- 
ruary I  had  no  authority  to  tax 
them,  but  he  said  he  wished  them 
listed  for  taxation  under  his  name. 

•       •       • 

"My  impression  is  that  Mr.  Peden 
said  that  they  were  in  his  mother's 
possession,  somewhere  in  the  house, 
if  I  mistake  not,  in  a  trunk,  and 
after  her  death  he  took  possession 
of  them,  and  wanted  to  list  them  for 
taxation." 

The  sheets  of  paper  referred  to  by 
the  last-named  witness  were  not  the 
list  required  by  statute  above  re- 
ferred to,  and  were  not  under  oath. 

The  statute  on  the  subject  of  the 
lists  or  interrogatories  above  re- 
ferred to  (Acts  1915,  p.  98),  so  far 
as  nutterial,  is  as  follows  : 

"Sec.  8.  Classification  under 
Schedule  C  shall  be  as  follows : 

"First.  Bonds,  notes  and  other 
evidences  of  debt,"  ete. 

"The  commissioner  shall  require 
each  person  .  .  .  residing  in  his 
.  .  .  city  ...  to  make  out  and 
deliver  to  said  commissioner  a  list  in 
detail  .  .  .  of  all  bonds,  notes 
and  other  evidences  of  debt  owing  to 
such  person  in  excess  of  one  hun- 
dred dollars.  .  .  .  This  list  • .  .  . 
shall  be  signed  and  sworn  to  by  the 
taxpayer.    ..." 

At  the  time  the  commtmications 
in  question  were  made  to  him,  the 
duty  of  the  examiner  of  records 
with  respect  to  the  assessment  of 
choses  in  action  for  taxation,  so  far 
as  material,  as  provided  by  said  stat- 
ute (Acts  1915,  p.  157) ,  was  as  fol- 
tows:  "...  It  shidl  be  the  duty 
of  said  examiners  ...  to  assist 
the  said  local  boards  of  review  in 
the  examination  of  .  .  .  the  re« 
turns  of  taxpayers  of  all  such  in- 
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tangible  pergonal  property  .  .  . 
to  examine  the  returns  aforesaid 
and  the  records,  both  state  and  Fed- 
eral, with  a  view  to  ascertaining  and 
reporting  for  taxation  the  values  to 
be  extended  by  said  commissioners 
of  the  revenue  on  all  intangible  per- 
sonal property  .  .  .  liable  to  tax- 
ation under  the  laws  of  this  state. 
As  soon  as  such  examinations  and 
valuations  are  made  by  the  exam- 
iner of  record,  he  shall  make  report 
thereof  to  the  said  local  board  of 
review.    ..." 

It  is  al^o  provided  in  this  statute 
that  each  examiner  of  records  shall 
receive  a  commission  upon  "valua- 
tions added  as  a  result  of  his  in- 
vestigations, and  examinations,  of 
.  the  returns  of  intangible  personal 
property  ...  of  taxpayers,  not 
returned  by  them." 

At  the  time  of  the  trial  in  the 
court  below,  "the  answers  required 
under  oath"  consisted  of  those  of 
the  taxpayer  in  the  list,  or  inter- 
rogatories required  by  law  as  above 
stated,  and  such  answers  as  he 
might  give  under  oath  upon  being 
summoned  by  the  local  board  of  re- 
view before  it  when  there  inter- 
rogated. The  examiner  of  records 
had  the  statutory  power  to  have  the 
taxpayer  brought  before  the  local 
board  of  review  for  examination, 
and  there  to  examine  the  taxpayer 
under  oath.  The  statute  on  this 
subject  (Acts  1915,  p.  158)  is  as  fol- 
lows: "The  local  board  of  review 
shall  have  authority  to  summon  tax- 
payers or  their  agents,  or  any  other 
person  having  information  on  the 
subject  before  them,  and  require 
them  to  answer  under  oath  all  ques- 
tions. .  .  .  Upon  the  request  of 
the  examiner  of  records,  the  said 
local  board  of  review,  or  its  chair- 
man, shall  summon  any  such  tax- 
payer before  it  to  answer  on  oath 
such  question  as  may  be  propound- 
ed by  said  board  or  examiner  of  rec- 
ords." 

At  the  time  that  this  case  was 
tried  in  the  court  below,  the  stat- 
utory enactment  embodying  the 
policy  of  this  state  on  the  subject 
of  what  statements  of  taxpayers 


should  be  privileged  was  contained 
in  said  Acts  of  Assembly  1916,  p. 
168,  and  was  as  follows:  "The  an- 
swers required  under  oath  of  the 
person,  firm,  corporation,  agents  or 
witnesses,  shall  not  be  disclosed  un- 
less called  for  by  a  court  of  record, 
or  <by  said  state  advisory  board,  or 
any  local  board  of  review." 

Subsequently  to  the  trial  of  this 
case  in  the  court  below,  the  said 
statute  embodying  the  policy  of 
this  state  on  the  subject  of  privi- 
leged statements  of  taxpayers  waa 
changed  and  enlarged  in  its  scope 
(Acts  1916,  p.  420),  and  is  as  fol- 
lows :  "The  information  procured  by 
local  boards  of  review  and  exam- 
iners of  records  under  this  act  shidl 
be  regarded  as  confidential,  except 
for  the  purpose  of  assessments,  and 
shall  not  be  disclosed  except  to  the 
state  tax  board  or  to  some  other 
local  board  of  review  or  to  officers 
charged  with  the  assessment  and 
collection  of  taxes,  or  to  a  court  of 
record  upon  its  order." 

The  latter  statute 'was  not  in  force 
when  the  court  below  admitted  the 
testimony  in  question. 

Messrs.  R.  E.  Byrd,  F.  M.  Chiches- 
ter, and  G.  B.  Wallace,  for  plaintiff  in 
error: 

Information  given  by  a  taxpayer  to 
agents  of  the  boards  of  review  acting 
officially,  as  to  taxable  intangibles,  i» 
protected  by  statute. 

Hennessy  v.  Wright,  L.  R.  21  Q.  B. 
Div.  509,  57  L.  J.  Q,  B.  N.  S.  530,  59  L. 
T.  N.  S.  328,  58  J.  P.  52,  9  Eng.  Rul. 
Cas.  570;  Cole  v.  Andrews,  74  Minn. 
93,  76  N.  W.  962;  Thompson  v.  Ger- 
man Valley  Co.  22  N.  J.  Eq.  Ill ;  SUte 
V.  Hoben,  36  Utah,  186.  102  Pac.  1000; 
King  V.  United  States,  50  C.  C.  A. 
647,  112  Fed.  988;  Kessler  v.  Best,  121 
Fed.  439;  Re  Lamberton,  124  Fed. 
446;  Re  Huttman,  70  Fed.  699;  Wig- 
more,  Ev.  §  2874;  Re  Joseph  Har- 
greaves  [1900]  1  Ch.  347,  69  L.  J.  Gh. 
N.  S.  183,  48  Week.  Rep.  241,  82  L.  T. 
N.  S.  132,  16  Times  L.  R.  156,  7  Man- 
son,  354;  Bowman  v.  Montcalm  Cir- 
cuit Judge,  129  Mich.  608,  89  N.  W. 
334;  Re  Reid,  155  Fed.  933;  Stegall  v. 
Thurman,  175  Fed.  813;  Boske  t. 
Comingore,  177  U.  S.  459,  44  L.  ed.  846, 
20  Sup.  Ct.  Rep.  701 ;  State  v.  Brown,  2 
Marv.  (Del.)  380,  36  Atl.  468;  Worth- 
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ington  V.  Scnbner,  109  Mass.  487,  12 
Am.  Rep.  736. 

Messrs.  C.  O'Connor  Goolrick  and 
William  W.  Butzner,  for  defendant  in 
error: 

The  letter  of  the  law,  aa  it  stood  at 
the  time  of  the  trial,  did  not  render 
the  testimony  of  either  the  examiner 
of  records  or  the  commissioner  of 
revenue  incompetent. 

Saville  v.  Virginia  R.  &  "Power  Co. 
114  Va.  444,  76  S.  E.  954. 

The  information  given  by  Peden  to 
Cardwell  and  Bowering  does  not  fall 
under  the  head  of  "a  privileged  com- 
munication," unless  made  so  by  the 
statute. 

4  Wigmore,  Et.  §  2374,  p.  3834. 

Sims,  J.,  delivered  the  opinion  of 
the  court: 

It  is  admitted  in  argument  that, 
if  the  Statute  of  1916  last  above 
quoted  had  been  in  force  at  the  time 
of  the  trial  of  this  case  in  the  court 
below,  the  testimony  admitted  over 
the  objection  of  the  defendant  would 
have  been  privileged  and  inadmis> 
sible,  without  order  of  court  first  ob- 
tained in  a  proper  proceeding  there- 
for, dispensing  with  its  privileged 
character.  Such  statute  not  being 
then  in  force,  however,  the  question 
■we  have  to  determine  is:  1.  Were 
the  communications  in  question 
privileged  (a)  at  common  law,  or 
(b)  under  the  Statute  of  1915  above 
quoted? 

Counsel  for  defendant  contend 
that  such  testimony  is  privileged  at 
common  law  and  under  said  Statute 
of  1915. 

It  is  clear  that  the  communica- 
tions in  question  do  not  come  within 
the  express  provisions  of  the  Stat- 
ute of  1915 ;  but  it  is  contended  that 
they  confie  within  their  spirit  and 
meaning,  within  the  consideration 
of  public  policy  underlying  and 
sought  to  be  enforced  by  such  stat- 
ute. As  this  seems  to  be  a  question 
of  first  impression  in  this  state,  a 
consideration  of  the  subject  on  prin- 
ciple and  in  the  light  of  the  author- 
ities, developing  to  some  extent  the 
fundamental  distinctions  thereby 
made,  would  seem  to  be  desirable. 

We  will  consider  first  the  follow- 
ing authorities,  most  of  them  cited 


and  relied  on  by  counsel  for  defend- 
ant: 

Hennessy  v.  Wright,  L.  R.  21  Q. 
B.  Div.  509,  57  L.  J.  Q.  B.  N.  S.  530, 
59  L.  T.  N.  S.  323,  53  J.  P.  52,  9  Eng. 
Rul.  Cas.  570,  was  an  action  of  libel 
by  the  governor  of  a  colony  against 
the  defendant,  because  of  a  state- 
ment made  by  the  latter  in  a  news- 
paper. On  application  for  discovery 
by  defendant,  the  plaintiff  objected 
to  producing  certain  documents  on 
the  ground  that  he  held  them  in  his 
capacity  as  governor,  and  that  the 
secretaiy  of  state  for  the  colonies 
had  directed  the  governor  not  to 
produce  or  disclose  such  documents, 
and  to  object  to  their  production  on 
the  ground  of  the  interest  of  the 
state  and  the  public  service. 

The  court  in  its  opinion  considered 
two  classes  of  state  documents  priv- 
ileged from  discovery: 

(1)  Where  the  publication  of 
state  documents  may  involve  danger 
to  the  nation  in  the  direction  of  in- 
volving it  in  war. 

(2)  Where  the  publication  of  such 
documents  may  be  injurious  to  serv- 
ants of  the  Crown  as  individuals, 
which  would  end  all  freedom  of 
official  communication,  etc. 

Of  the  latter  class  the  privileged 
communications  of  client  to  solicitor, 
and  of  an  informer  to  a  revenue  of- 
ficer, are  mentioned. 

As  to  state  documents,  what  is 
the  public  policy,  it  is  said,  may  turn 
to  some  extent  on  acts  of  Parliament 
on  the  subject. 

Discovery  was  denied  on  the 
ground  that  the  case  fell  within  the 
first  class  above  named. 

Cole  v.  Andrews,  74  Minn.  93,  76 
N.  W.  962,  was  an  action  for  mali- 
cious prosecution.  Held,  defend- 
ant's communications  to  the  county 
attorney,  in  the  official  capacity  of 
the  latter,  for  the  purpose  of  having 
a  prosecution  of  plaintiff  for  a  pub- 
lic offense,  were  not  privileged ;  that 
the  rdationship  of  attorney  and 
client  did  not  «cist  betweoi  defend- 
ant and  the  county  attorney. 
Neither  were  the  eommunications 
privileged  under  §  5662  of  the  Gen. 
Stat.  1894  of  the  state,  providing 


that  "a  public  officer  cannot  be  ex- 
amined as  to  communications  made 
to  him  in  official  confidence,  when 
the  public  interest  would  suffer  by 
the  disclosure." 

The  court  in  its  opinion  said: '  "In 
the  first  place,  the  communications 
to  the  county  attorney  were  not 
made  in  confidence.  Further,  the 
defendant  testified  fully  as  to  all 
the  facts,  first  before  the  grand 
jury,  and  next  on  the  trial  of  the.in- 
dictment,  and  the  prosecution  has 
terminated.  And,  lastly,  the  de- 
fendant has  voluntarily  disclosed  In 
his  answer  in  this  case  that  he  did 
communicate  the  facts  to  the  coun- 
ty attorney,  and  he  set  up  that  fact 
as  a  defense.  How  the  public  in- 
terest would  now  suffer,  or  how  it 
would  be  any  breach  of  confidence 
towards  the  defendant  to  permit 
the  county  attorney  to  disclose  what 
those  communications  were,  is  not 
apparent  to  us." 

Thompson  v.  German  Valley  R. 
Co.  22  N.  J.  Eq.  Ill,  was  a  case  of 
subpoena  duces  tecum  to  compel  a 
governor  of  New  Jersey  to  appear 
and  testify  before  an  examiner  of 
court,  and  to  bring  with  him  an 
engrossed  copy  of  an  act  of  assem- 
bly. The  process  was  directed  to 
the  governor  in  his  individual  natiie, 
and  not  as  governor.  Held,  he 
should  have  attended  as  a  witness, 
but  was  entitled  to  withhold  any 
paper  or  document  in  his  posses- 
sion, or  any  part  of  it,  if  in  his  opin- 
ion his  official  duty  required  him  to 
do  so.  These  were  the  rules 
adopted  by  Chief  Justice  Marshall 
in  the  trial  of  Aaron  Burr.  1  Burr's 
Trial,  182,  2  Burr's  Trial,  585,  536. 

State  V.  Hoben,  86  Utah,  186,  102 
Pac.  1000,  was  a  case  of  prosecution 
for  rape.  Prosecutrix  made  certain 
communications  to  the  district  at- 
torney. Held,  such  communications 
came  within  the  provision  of  sub- 
division 2  of  §  8414,  Comp.  Laws 
1907,  which  is  as  follows:  "(2)  An 
attorney  cannot,  without  the  con- 
sent of  his  client,  be  examined  as  to 
any  communication  made  by  the 
client  to  him  ...  in  the  course 
of  professional  employment."    The 


court  did  not  decide  whether  it  came 
within  subdivision  5  of  such  sec- 
tion, which  was  as  follows :  "A  pub- 
lic officer  cannot  be  examined  as  to 
the  communications  made  to  him  in 
official  confidence,  where  the  public 
interests  would  suffer  by  the  dis- 
closure," but  further  held  that  the 
privilege  pf  the  prosecutrix  under 
subsection  2  was  waived  by  her  first 
testifying  to  what  she  stated  to  the 
district  attorney.  The  court  said  aa 
to  subsection  5  being  applicable: 
".  .  .  That  subdivision  relatea 
especially  to  matters  pertaining  to 
the  affairs  of  the  state  or  nation,  or 
concerning  state  secrets  and  commu- 
nications by  informers  to  public  of- 
ficials. The  evidence  is  excluded  be- 
cause it  would  prejudice  the  inter- 
ests of  the  public,  and  because  public 
safety  is  best  subserved  by  keeping 
out  such  evidence.  Jones,  Ev.  2d  ed. 
§  762;  2  EUiott,  Ev.  §  639;  4  Wig- 
more,  Ev.  §  2367;  It  is  indeed  very 
doubtful  if  it  was  made  to  appear  in 
what  particular  'the  public  interest 
would  suffer  by  the  disclosure.' " 

To  the  same  effect,  without  stat- 
ute, as  above  holding  as  to  subsec- 
tion 2,  State  V.  Brown,  2  Marv. 
(Del.)  380,  36  Atl.  463. 

King  V.  United  States,  50  C.  C.  A. 
647,  112  Fed.  988,  was  a  case  of 
trial  on  indictment  of  an  officer  of 
the  United  States  for  receiving  a 
bribe  from  a  contractor.  The  latter, 
a  witness  for  the  government,  was 
asked  on  cross-examination  sevenJ 
questions  as  to  whether  the  Depart- 
ment of  Justice  had  promised  him 
immunity  from  prosecution  if  he 
would  testify  against  the  accused, 
etc.  The  rule  laid  down  by  Roscoe, 
Crim.  Ev.  Sharswood's  ed.  185,  that 
"where  a  communication  takes  place 
between  a  counsel  or  an  attorney 
and  his  client,  or  between  govern- 
ment or  some  of  its  agents,  such 
communication  is  privileged  on  the 
ground  that,  should  it  be  suffered  to 
be  disclosed,  the  due  administration 
of  justice  and  government  could  not 
proceed;  such  administration  re- 
quiring the  observance  of  inviolable 
secrecy," — was  relied  on  by  counsel 
for  the  government,  and  they  also 
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cited  Stephen's  Dig.  Ev.  7  Am.  & 
Eng.  Enc.  Law,  102,  and  1  GreenL 
Ev.  15th  ed.  §  250. 

The  court  said  that  this  objection 
rested  on  tiie  ground  that  the  ques- 
tions were  not  permissible,  "because 
they  were  directed  towards  the  as* 
certainment  of  a  state  secret,  which 
is  privileged  on  grounds  of  public 
policy.  ...  In  this  case  we  do 
not  think  there  is  any  necessity  to 
apiHTOve  or  dispute  the  proposition 
cited  from  Roscoe,  nor  to  determine 
how  far  the  public  policy  which 
shuts  the  mouths  of  witnesses  in  re- 
gard to  tiiose  secrets  can  be  safely 
Implied,  when  it  conflicts  with  the 
constitutional  right  of  every  person 
tried  in  the  courts  of  the  United 
States  to  have  a  fair  and  impartial 
trial." 

The  court  then  held  that  "the  con- 
versations of  government  detectives 
and  other  agents  with  witn3sses, 
with  the  purpose  and  effect  of  in- 
ducing and  influencing  the  evidence 
of  such  witnesses,  do  not  rise  to  the 
dignity  of  state  secrets,  and  when  a 
witness  so  induced  or  influenced  ap- 
pears on  the  stand  and  testifies,  be 
may  be  cross-examined  as  to  any 
and  all  inducements  made  to  him  on 
the  part  of  anyone  in  connection 
with  his  evidence.    ..." 

Kessler  v.  Best  (C.  C.)  121  Fed. 
439,  held  merely  that  documents 
which  are  part  of  the  archives  of  a 
foreign  consulate  are  privileged,  and 
a  witness  cannot  be  compelled  to 
disclose  their  contents. 

Be  Lamberton  (D.  C.)  124  Fed. 
446,  holds  that  a  collector  or  a  dep- 
uty collector  of  internal  revenue 
cannot  be  compelled  to  disclose,  as 
a  witness  before  the  court  or  the 
grand  jury,  the  names  of  persons  in 
whose  places  of  business  special  tax 
stamps  are  posted  or  the  places  in 
which  the  same  are  posted,  his  in- 
formation on  the  subject  having 
been  obtained  in  his  ofiicial  capacity, 
and  primarily  from  the  records  of 
his  ofl[ice,  copies  of  which  he  is  for- 
bidden to  furnish  by  the  lawful  reg- 
ulations of  the  Treasury  Depart- 
ment.   In  such  cases  there  has  been, 
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in  effect,  an  express  statutory  dec- 
laration of  public  policy. 

Be  Huttman  (D.  C.)  70  Fed.  699, 
held  (per  syllabus) : 

"Begulations  made  by  the  com- 
missioner [of  internal  revenue]  pur- 
suant to  the  statutory  authority, 
with  the  approval  of  the  Secretary 
of  the  Treasury,  in  respect  to  the 
assessment  and  collection  of  internal 
revenue,  have  the  force  of  statutes. 

•       •       • 

"A  d^mty  collector  .  .  .  can- 
not be  compelled  to  testify  in  a  crim- 
inal proceeding  in  a  state  court  as 
to  statements  made  to  him  by  an 
applicant  for  a  special  retaU  liquor 
dealer's  tax  stamp,  which  state- 
ments were  made  for  the  purpose 
of  being  reduced  to  writing  and  em- 
bodied in  the  records  of  the  intemil 
revenue  office.  To  divulge  such 
statements  would  be  to  divulge  the 
contents  of  the  records  themselves, 
which  is  forbidden  by  the  internal 
revemie  regulations." 

To  the  same  effect,  Stegall  v. 
Thurman  (D.  C.)  175  Fed.  813; 
Boske  V.  Cpmingore,  177  U.  S.  459, 
44  L.  ed.  846,  20  Sup.  Ct.  Eep.  701. 

In  Be  Joseph  Hargreaves  (Eng- 
lish Court  of  Appeals,  Ch.  Div.) 
[1900]  1  Ch.  347,  69  L.  J.  Ch.  N.  S. 
183,  48  Week.  Bep.  241,  82  L.  T.  N. 
S.  132,  16  Times  L.  B.  155,  7  Man- 
son,  354.  The  question  was  upon 
the  propriety  of  the  refusal  of  the 
court  below  to  grant  an  order  under 
§  115  of  the  Companies  Act  1862, 
to  compel  the  surveyor  of  taxes  to 
attend  before  the  liquidator  of  the 
company' for  examination  as  a  wit- 
ness, and  to  produce  balance  sheets 
which  had  been  given  him  by  the 
company  for  the  purpose  of  his  as- 
sessment of  income  tax  against  it. 
The  act  left  the  matter  of  granting 
such  an  order  discretionary  with  the 
court.  There  was  a  certificate  by 
the  board  of  inland  revenue  that,  in 
their  opinion,  the  production  of  the 
documents  referred  to  "would  be 
prejudicial  to  the  public  interest  and 
service."  The  court  of  appeals  de- 
clined to  interfere  with  the  action 
of  the  court  below,  refusing  to  grant 
the  order  in  question. 
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In  Bowman  v.  Montcalm  Circuit 
Judge,  129  Mich.  608,  89  N.  W.  334, 
it  was  held  that  tax  lists  which  prop- 
erty owners  are  required  to  furnish 
the  assessor  cannot  be  used  for  any 
other  purpose  than  that  limited  by 
statute  (Comp.  Laws,  §  3846), 
which  provides  that  no  such  lists 
•^shall  be  used  for  any  other  pur- 
pose except  the  making  of  an  as- 
sessment for  taxes  as  herein  provid- 
ed, or  for  enforcing  the  provisions 
of  this  act."     (Italics  supplied.) 

To, same  effect.  Re  Reid  (D.  C.  E. 
D.  Mich.)  155  Fed.  933. 

In  Worthington  v.  Scribner,  109 
Mass.  487,  12  Am.  Rep.  736,  the 
question  was  whether  the  defend- 
ants, in  an  action  of  tort  for  con- 
spiring to  injure  and  damage  plain- 
tiff by  preventing  his  importation  of 
books,  by  representations  to  the 
Treasury  Department  of  the  United 
States  that  plaintiff  intended  to  im- 
port books  without  payment  of  the 
lawful  duty  thereon,  etc.,  could  be 
compelled  to  testify  they  gave  such 
information.  Held,  defendants  can- 
not be  compelled  to  give  testimony 
on  such  subjects.  Mr.  Justice  Gray, 
in  delivering  the  opinion  of  the 
court,  said :  "It  is  the  duty  of  every 
citizen  to  conmiunicate  to  his  gov- 
ernment any  information  which  he 
has  of  the  commission  of  an  offense 
against  its  laws.  To  encourage  him 
in  performing  this  duty  without  fear 
of  consequences,  the  law  holds  such 
information  to  be  among  the  secrets 
of  state,  and  leaves  the  question  how 
far  and  under  what  circumstances 
the  names  of  the  informers  and  the 
channel  of  conununication  shall  be 
suffered  to  be  known,  to  the  absolute 
discretion  of  the  government,  to  be 
exercised  according  to  its  views  of 
what  the  interests  of  the  public  re- 
quire. Courts  of  justice,  therefore, 
will  not  compel  or  allow  the  discov- 
ery of  such  information,  either  by 
the  subordinate  offlcer  to  whom  it 
is  given,  by  the  informer  himself,  or 
by  any  other  person,  without  the 
permission  of  the  government.  The 
evidence  is  excluded,  not  for  the  pro- 
tection of  the  witness  or  of  the  party 


in  the  particular  case,  but  upon  gen- 
eral grounds  of  public  policy,  be- 
cause of  the  confidential  nature  of 
such  communications." 

The  learned  judge  then  proceeds 
to  give  a  r6sum6  of  the  English 
authorities  on  the  subject  of  infor- 
mation given  to  revenue  officers, 
touching  matters  falling  within  the 
discharge  of  their  duties,  going  to 
the  extent  of  clothing  with  secrecy 
the  name  of  the  informer,  as  well  as 
all  information  given  by  him,  unless 
waived  by  the  state.  The  same  is 
held  with  respect  to  information 
given  military  courts,  boards  of  cus- 
tom, the  President  of  the  United 
States  by  a  military  officer,  gov- 
ernors of  states,  unless  waived  by 
the  representatives  of  government. 
Such  waiver,  in  prosecutions  by  the 
government,  can  be  made  by  the 
official  or  other  person  being  intro- 
duced as  a  witness  for  the  govern- 
ment, or  by  the  President  or. gov- 
ernor, etc.,  voluntarily  testifjring. 

Judge  Gray  then  says :  "The  rea- 
sons and  authorities  already  stated 
conclusively  show  that  the  commu- 
nications in  question  are  privileged 
in  the  latter  sense  [i.  e.,  in  such 
sense  that  courts  of  justice  will  not 
permit  or  compel  their  disclosure 
without  the  assent  of  government] , 
and  cannot  be  disclosed  without  the 
permission  of  the  Secretary  of  the 
Treasury." 

The  privileged  character  of  com- 
munication between  husband  and 
wife  and  of  client  to  attorney  are 
also  referred  to  by  counsel,  as  illus- 
trations of  the  public  policy  under- 
lying the  said  Statute  of  1915.  The 
latter  communications  fall  within  a 
different  class  from  the  communica- 
tion with  which  we  are  concerned 
in  the  instant  case.  The  former  are 
private  in  their  nature  and  are  privi- 
leged because  they  fulfil  certain 
fundamental  conditions  prescribed 
at  common  law.  The  conununica- 
tions  in  question,  in  the  case  before 
us,  would,  in  their  nature,  concern 
the  public,  and  would  be  privileged 
at  common  law  only  in  the  event 
that  they  fell  within  the  category 


of  state  secrets  and  official  docu- 
ments. See  authorities  above  cited, 
and  4  Wigmore,  Ev.  pp.  3185-3270 
and  3320-3346.  The  able  and  ex- 
haustive treatment  of  the  subject 
by  the  learned  author  of  the  last- 
named  work  renders  it  unnecessary 
for  us  to  discuss  it  further  in  detail 
here. 
In  brief,  the  summary  of  the  law, 
as  applicable  to  the 
case  before  us  is 
this:  ".  .  .  A  per- 
son's own  statement 
of  his  own  taxable 
.  to  the  proper 
official"  is  not  a  privileged  communi- 
cation at  common  law.  4  Wigmore, 
Ev.  §  2374,  subsec.  4,  p.  3334. 

The  state  may  make  such  com- 
munications privileged  by  "express 
statute;"  otherwise,  they  are  not 
privileged.    Id. 

Cogent  reasons  are  urged  by  the 
learned  writer  last  cited  why  the 
doctrine  touching  privileged  com- 
munications should  not  be  extended, 
where  "matters  of  fact  in  the  pos- 
session of  officials  concerning  solely 
the  internal  affairs  of  public  busi- 
ness .  .  .  material  to  be  ascer- 
tained upon  an  issue  in  a  court  of 


prlvlIeKed  oom- 
monlcatlona— 
■tatement  to 
tax  olllelal. 
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justice"  are  in  qi  i 
pp.  3334,  3339-3 

Certainly  it  is 
mate  power  of  t.  i 
the  doctrine   ui  : 
It  is  a  subject    i 
culiarly   and   sol  > 
for    legislative     i 
tion.    The  legisl 
has  now  acted  b: 
so  as  to  render 
the.character  inv 
case  privileged;   : 
acted  when  the  c 
character  arose    i 
The  Statute  of  1  i 
terms,  make  su(  : 
privileged.    It  is   i 
extend    its    mea: 
plainly  expressec 
fact  that  the  lej ' 
a  subsequent  tim ! 
to'  change  its  ten  i 
the  statute  a  diff  i 
a  broader  scope,  i  i 
minds  of  the  corr ! 
elusion  we  have  1 1 

For  the  f  oregoi  i 
no  error  in  the  a: 
below  or  in  thd 
plained  of,  and  : 
affirmed. 


ANNOTATION. 
Evidence:  privilege  of  ctmununications  to  tax 


I.  Generally,  1421. 
II.  InformerB,  1422. 
III.  United  States  Internal  Serenne  De- 
partment,   1422. 
rV.  Under  particular  statutes,  1423. 
y.  Secondary  evidence,  1424. 

J.  OeneraUy. 
The  public  interest  requires  that  in 
some  cases  state  documents  and  in- 
formation acquired  by  public  ofScers 
should  not  be  made  public.  How  far 
this  doctrine  applies  to  matters  of 
revenue  it  is  not  easy  to  say.  It  can 
well  be  defended  in  the  case  of  inform- 
ers. It  has  further  been  said  that  the 
interests  of  those  compelled  to  furnish 
information  as  to  their  private  busi- 
ness would  often  foe  seriously  affected, 
if  the  disclosures  so  made  were  not 


properly  guarded.  I 
(1900)  177  U.  S.  4^1 
Sup.  Ct.  Rep.  701. 

The  general  tenc 
English  cases  in  ri 
lege  of  governmeii 
not  seem  to  be  illus  1 
rell  (1813)  3  Campli 
it  was  held  that  a  ci 
tax  must,  on  subpa: 
and  testify  as  to  ta:i 
he  had  taken  an  oa 
the  commissioners 
disclose  anything  I 
sent.  The  case  was 
without  emphasis  o 
the  information  d( 
simply  that  a  cert< 
ofScial  of  the  depai 

It  should  be  obsf 


s&g'i  from  Wigmore  on  Evidence,  par- 
ticularly referred  to  in  t^e  opinion  in 
the  reported  case  (Chichester  t.  Pb- 
DEN,  ante,  1414),  occurs  in  a  discus- 
sion of  the  privilege  for  communica- 
tions by  informers,  and  reads  as  fol- 
lows: "The  privilege  applies  only  to 
communications  concerning  third  per- 
aona'  miadoinga.  For  example,  a  per- 
son's own  statement  of  his  own  taxaMe 
property,  or  his  own  unfiniahed  inven- 
tiona,  to  the  proper  ofiBcial,  may  be  pro- 
tected by  some  express  statute  (based, 
to  be  sure,  on  an  analogous  principle), 
but  not  as  an  informer's  disclosure, 
under  this  rule."  4  Wigmore,  Ev.  § 
2874,  Aubsec.  4,  p.  8884. 

It.  tnformera. 

It  has  been  said  that  in  courts  of 
justice,  "for  reasons  of  public  policy, 
persons  are  not  to  be  asked  the  nanres 
of  those  from  whom  they  receive  in- 
formation as  to  the  frauds  on  the 
revenue."  Home  v.  Bentinck  (1820) 
2  Brod.  &  B.  130,  129  Eng.  Beprint, 
907,  4  J.  B.  Moore,  568, 22  Revised  Rep. 
748  (a  case  without  tiie  scope  of  this 
note)  ;  Mid  informers  in  revenue  cases 
have  been  protected:  Atl^.  Gen.  v. 
Briant  (1846)  16  Mees.  &  W.  169,  153 
Eng.  Reprint,  808,  15  L.  J.  Exch.  N.  S. 
265;  Black  v.  Holmes  (1822)  1  Fox  & 
S.  (Ir.)  28;  Rex  V.  Akers  (1790)  6  Esp. 
(Eng.)  125,  note;  Worthington  v. 
Scribner  (1872)  109  Mass.  ^7, 12  Am. 
Rep.  736. 

Thus,  a  witness  for  the  Grown,  on 
an  information  for  penalty  under  the 
Excise  Acts,  could  not  be  asked  wheth- 
er he  gave  the  information.  Atty. 
Gen.  V.  Briant  (Eng.)  supra.  So  a  let- 
ter to  the  commissioners  of  customs, 
accusing  a  person  of  smuggling,  is 
privileged,  and  not  admissible  in  an 
action  of  libel.  Black  v.  Holmes 
(1822)  1  Fox  &  S.  (Ir.)  28  supra.  So 
in  Rex  v.  Akers  (1790)  6  Esp.  (Eng.) 
126,  note,  supra,  an  information  for 
obstructing  a  customhouse  officer  in 
the  perf<»laance  of  his  du^,  the  court 
declined  to  permit  the  defendant's 
counsel  to  inquire  the  name  of  the 
person  who  gave  the  information. 
Worthington  v.  Scribner  (Mass.) 
supira,  is  sufficiently  set  out  in  the  re- 


ported  case    (CaiCHHSTBB  v.'  Pei»;n, 
ante,  1414). 

III.  VMfMt  State*  Intemal  JBe«enw«  D«- 
partmetU. 

Regulations  of  the  Treasury  De- 
partment, prohibiting  a  collector  of 
internal  revenue  from  producing  rec- 
ords in  his  office,  or  copies  thereof,  in 
a  state  court,  are  vri^in  the  power 
conferred  upon  the  Secretary  of  the 
Treasury  by  U.  S.  Rev.  Stat.  §  161, 
Comp.  Stat.  1916,  §  235;  and  therefore 
an  attempt  of  a  state  court  to  punish 
him  for  obeying  such  regulations  will 
be  in  violation  of  his  rights  under  the 
Constitution  and  laws  of  the  United 
States,  against  which  he  will  be  pro- 
tected by  the  Federal  courts.  Boske 
V.  Comingore  (1900)  177  U.  S.  469,  44 
L.  ed.  846,  20  Sup.  Ct.  Rep.  701.  Where 
the  court  said,  inter  alia:  "Reasons 
of  public  policy  may  well  have  sug- 
gested the  necessity,  in  the  interest 
of  the  government,  of  not  allowing  ac- 
cess to  the  records  in  the  offices  of  eel- 
lectors  of  internal  revenue,  except  as 
might  be  directed  by  the  Secretary  of  • 
the  Treasury.  The  interests  of  per- 
sons compelled,  under  the  Revenue 
Laws,  to°  furnish  information  >  as  to 
their  private  business  affairs,  would 
often  be  seriously  affected,  if  the  dis- 
closures so  made  were  not  properly 
guarded." 

The  doctrine  of  this  case  is  sus- 
tained in  Re  Huttman  (1895)  70  Fed. 
701;  Re  Weeks  (1897)  82  Fed.  729;  Re 
Lamberton  (1903)  124  Fed.  446;  Ste- 
gall  V.  Thurman  (1910)  175  Fed.  818. 
The  Huttman  and  Lamberton  Cases 
are  Sufficiently  set  out  in  the  reported 
case  (Chichester  v.  Peden,  ante, 
1414). 

In  Re  Weeks  (1897)  82  Fed.  729, 
supra,  it  was  held  that  a  deputy  col- 
lector of  internal  revenue  was  not  re- 
quired to  answer  a  question  in  a  state 
court,  as  to  whether  one  there  accused 
of  selling  intoxicating  liquor  had  ever 
paid  him  any  money  tor  the  purpose  of 
obtaining  a  retail  liquor  dealer's 
special  tax  stamp. 

In  Stegall  v.  Thurman  (Fed.)  supra, 
it  was  held  that  a  United  States  store- 
keeper and  gauger  could  not  be  com- 
pelled to  answer  quMtions  before  a 
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«tate  grand  jury  as  to  information 
concerning  a  distillery,  obtained  by 
him  in  his  official  capacity. 

The  Boske  Case  disposes  of  the  uo- 
derlylnsr  theory  of  the  decision  in  Re 
Hirsch  (1896)  74  Fed.  928,  where  it 
was  held  that  a  deputy  United  States 
internal  revenufr  collector  most,  on 
subpoema  from  a  state  court,  produce 
a  paper  in  his  office,  signed  by  a  per- 
son stating  his  intention  to  sell  intoxi- 
cating liquor,  notwithstanding  any  al- 
leged instructions  to  the  contrary  by 
the  commissioner  of  internal  revenue, 
and  that  such  a  paper  is  not  privi- 
leged. This  case  arose  before  the 
general  instructions  in  force  at  the 
tune  of  Boske  ▼.  Comingore  (1900)  177 
U.  S.  469,  44  L.  ed.  846,  20  Sup.  Ct. 
Rep.  701,  supra,  and,  while  somewhat 
obscurely  reported  as  to  instructions 
that  were  in  force,  it  is  construed  (in 
Re  Valeeia  Condensed  Milk  Co.  (1917) 
163  C.  G.  A.  286.  240  Fed.  810)  as  hold- 
ing that  "the  two  letters  of  tiie  com- 
missioner of  internal  revenue  to  reve- 
nue collectors  of  other  revenue  dis- 
tricts, instructing  them  to  refuse  pro- 
duction of  any  such  papws,  did  not 
amount  to  a  regulation,  and  that  there 
was  id  fact  no  regulation  of  the  de- 
partment, preventing  the  production 
of  such  papers."  The  Hirsch  Case  was 
affirmed  (1896)  in  31  C.  C.  A.  350, 
67  U.  S.  App.  166,  87  Fed.  1005. 

In  D'Amieo  y.  State  (1917)  6  Boyce 
(IM.)  SOS,  102  Atl.  78,  on  a  state  pros- 
ecution for  an  unlawful  sale  of  li- 
quor, it  was  held  that  the  United 
States  Treasury  Department  rule,  pro- 
hibiting disclosures  by  internal  reve- 
nue officers,  was  made  for  the  protec- 
tion of  the  Treasury  Department ;  that 
it  cannot  be  invoked  by  defendants  in 
criminal  cases,  and  that,  if  the  officer 
does  not  claim  the  privilege,  his  testi- 
mony is  admissible. 

For  the  question  of  secondary  evi- 
dence, see  infra,  Y. , 

IV.  Under  parUemOar  gtatwtea. 
Re  Joseph  Hargreaves  [1900]  1  Ch. 
(Eng.)S47,  69  L.  J.  Ch.  N.  S.  183,  48 
Week.  Rep.  241,  82  L.  T.  N.  S.  132,  16 
Times  L.  R.  1S£,  7  Manson,  354,  is  suf- 
ficiently dealt  with  -  in  the  reported 
case  (Chichester  v.  Peden,  ante, 
.1414). 


It  has  been  held  that  a  statutory  pro- 
hibition of  the  disclosure  of  a  taxpay- 
er's sworn  inventory,  except  in  prose- 
cutions under  the  statute,  does  not  ap- 
ply to  the  testimony  of  a  witness  in  a 
civil  suit,  who  assisted  the  taxpayer 
in  making  up  her  inventory,  and  saw 
its  contents,  with  her  permission,  be- 
fore it  was  taken  up  by  the  tax  officers 
(Witters  v.  Sowles  (1887)  32  Fed. 
130) ;  and  that  a  statutory  prohibition 
of  the  disclosure  of  sworn  answers 
does  not  apply  to  unsworn  statements 
(Chichester  t.  Peden  [reported  here- 
with]; see  also  Pease  v.  Jennings 
(Mich.)  infra). 

Sworn  inventories  of  taxpayers 
which,  by  state  statute,  are  not  al- 
lowed to  be  made  public  except  on 
prosecutions  under  the  statute,  can- 
not be  called  for  in  a  civil  suit  in  a 
Federal  court.  Witters  v.  Sowles 
(Fed.)  supra. 

A  state  statute  prohibiting  officials 
from  permitting  any  state  income  tax 
return  from  being  seen  or  examined 
by  any  person,  "except  as  provided  by 
law,"  prevents  a  Federal  court,  in 
bankruptcy,  from  requiring  a  state  of- 
ficer to  produce  the  return  of  a  bank- 
rupt; the  words  quoted  being  con- 
strued as  relating  to  the  administra- 
tion of  the  state  Income  Tax  Law.  Re 
Valecia  Condensed  Milk  Co.  (1917) 
158  C.  C.  A.  236,  240  Fed.  310. 

In  Bowman  v.  Montcalm  Circuit 
Judge  (1902)  129  Mich.  608,  89  N.  W. 
334,  it  was  held  that  under  a  statute, 
providing  that  no  tax  statement  by 
property  owners,  contemplated  by  the 
act,  shall  be  used  for  any  other  pur- 
pose, except  the  making  of  an  assess- 
ment, or  for  enforcing  the  provisions 
of  the  act,  a  taxpayer  may  not  bring 
all  such  lists  before  the  court  to  show 
that  the  property  therein  shown  was 
undervalued,  as  the  statute  was  not 
designed  to  enable  strangers  to  use 
such  statements  "as  evidence,  upon 
which  they  might  resist  the  purpose 
of  the  act,  and  thereby  avoid  assess- 
ments against  them  in  cases  similar  to 
the  present." 

And  lb  Williams  v.  Brown  (1904) 
137  Mich.  569,  100  N.  W.  786,  it  was 
held  that  it  was  error,  after  a  witness 
had  testified  to  the  valtie  of  property 
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sold  by  him,  to  place  in  his  hands  his 
tax  statement,  and  require  him  to  tes- 
tify what  value  he  had  therein  placed 
upon  the  property.  The  court  said: 
"The  purpose  of  the  statute  evidently 
is  to  make  such  statements  privileged, 
except  for  the  use  specified  in  the  stat- 
ute. The  lan^age  of  the  statute  is 
emphatic  and  unambiguous.  It  pro- 
hibits their  use  for  any  other  purpose 
than  the  making  of  an  assessment,  and 
enforcing  the  .provisions  of  the  law." 

So,  it  was  held  under  such  statute 
that  the  Federal  court,  in  bankruptcy, 
could  not  compel  an  assessor  to  pro- 
duce the  bankrupt's  tax  list,  although 
the  bamkrupt  did  not  object.  Re  Reid 
(1906)  IBti  Fed.  933. 

But  in  Pease  v.  Jennings  (1914)  ISO 
Mich.  682,  146  N.  W.  260,  where  the 
statement  was  not  the  sworn  state- 
ment of  the  taxpayer,  but  a  statement 
made  by  the  supervisor,  it  was  held 
proper  to  require  the  supervisor  to 
state  what  answers  the  taxpayer  made 
to  him  when  the  supervisor  called  at 
his  house  to  make  out  the  statement, 
and  that  the  prohibitory  provision  of 
the  statute  did  not  apply  in  such  case. 

A  statute  prohibiting  officers  from 
making  a  disclosure  of  tax  lists,  "ex- 
cept by  order  of  court,"  does  not  pre- 
vent the  court  from  permitting  an  ad- 
versary to  show,  by  the  filed  statement 
of  a  taxpayer,  that  he  had  not  listed  a 
certain  claim,  as  an  admission  that  he 
had  no  such  claim.  Thaden  v.  Bagan 
(1917)  —  Minn.  — ,  165  N.  W.  864, 
holding  also  that,  as  the  public  in- 
terest would  not  suffer  from  such  a 
disclosure,  the  disclosure  was  not  pro- 
hibited by  the  further  statute,  provid- 


ing that  "a  public  officer  shall  not  be 
allowed  to  disclose  communications 
made  to  him  in  official  confidence, 
when  the  public  interest  would  suffer 
by  the  disclosure." 

V.  SeeontUnv  evia»mioe. 

In  Meyer  ▼.  Home  Ins.  Co.  (1906)' 
127  Wis.  298,  106  N.  W.  1087,  it  was 
held  that  a  witness  was  properly  pre- 
vented from  testifying  as  to  an  entry 
of  property  he  had  read  in  the  internal 
revenue  books,  where,  under  "the  rules 
of  the  department,  the  collectors  are 
prohibited  from  giving  out  such  rec- 
ords or  copies  thereof,  or  producing 
such  records  or  copies  in  state  courts, 
except  that,  where  copies  of  documents 
or  records  are  desired  on  behalf  of  par- 
ties to  a  suit,  such  copies  shall  be  fur^ 
nished  only  on  a  rule  of  the  court  upon 
the  secretary  of  the  treasury  request- 
ing the  same;"  as,  the  records  them- 
selves not  being  admissible,  secondary 
evidence  of  their  contents  could  not 
be  admitted. 

On  the  other  hand,  it  has  been  held 
in  Kansas  that,  since  an  internal  reve- 
nue officer  cannot  be  compelled  to  pro- 
duce records  or  give  copies  thereof, 
a  copy  of  such  a  record,  sworn  to  by  a 
third  person,  was  admissible  as  show- 
ing that  one  on  trial  for  violating  the 
prohibitory  law  had  paid  a  special  tax 
as  a  retail  liquor  dealer.  State  v.  Nip- 
pert  (1906)  74  Kan.  S71,  86  Pac.  478; 
State  V.  Schaeffer  (1906)  74  Kan.  390, 
86  Pac.  477. 

See  also  Witters  y.  Sowles  (1887> 
32  Fed.  130,  supra,  IV.,  where  it  does 
not  appear  whether  the  question  was. 
raised.  B.  B.  B. 


ROBERT  P.  COOMBS 

V. 

WILLIAM  L.  WEST. 

Mmtne  Supreme  Judicial  Court  —  December  21,  1910. 

(115  Me.  489.  99  Atl.  445.) 

Boundaries  —  call  for  tree  —  cento*  or  edgre. 

1.  In  determining  the  comer  of  a  grant  described  in  a  deed  as  a  certain' 
distance  from  a  tree,  the  measurement  must  be  from  the  center  of  the  tree. . 
[See  note  on  this  question  beginning  on  page  1428.] 
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COOMBS  V.  WEST. 

(lis  Me.   iSB,  9B  Atl.  US.) 

Trial  —  cmstruction  of  deed  —  court. 

2.  The  courts  must  construe  a  deed  in  which  there  is  no  ambiguity. 
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Report  by  the  Supreme  Judicial  Court  for  Waldo  County,  on  an  agreed 
statement  of  facts,  for  determination  by  the  law  court  of  tJie  question  of 
right  to  recover  a  certain  strip  of  land  under  a  writ  of  entry.  Judgment 
for  defendant. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Robert  F.  Donton,  for  plaintiff:     street  in  Belfast,  and  2  feet  and  8 


There  is  nothing  in  the  deed  showing 
or  tending  to  show  that  the  measure- 
ment began  at  the  center  of  the  tree; 
consequently  it  must  be  presumed  that 
the  parties  began  their  measurement 
at  the  circumference,  otherwise  the 
terminus  of  the  line  would  not  be  "4 
rods  easterly  of  the  tree." 

Dodd  V.  Witt,  139  Mass.  68,  62  Am. 
Rep.  700,  29  N.  E.  475;  Haight  v. 
Hamor,  83  Me.  453,  22  Atl.  869;  Brad- 
ley V.  Rice,  13  Me.  198,  29  Am.  Dec. 
501 ;  Bradford  v.  Cressey,  45  Me.  9. 

Where  a  deed  is  of  doubtful  mean- 
ing, or  the  language  used  is  ambiguous, 
the  construction  given  by  the  parties 
themselves,  as  elucidated  by  their  con- 
duct or  admissions,  will  be  deemed  the 
brue  one,  unless  the  contrary  be  shown. 

18  Cyc.  608;  Bradford  v.  Cressey,  45 
Me.  9;  Dakin  v.  Savage,  172  Mass.  23, 
51  N.  E.  186;  Stone  v.  Clark,  1  Met. 
378,  35  Am.  Dec.  370. 

Mr.  Arthur  Ritchie,  for  defendant: 

Where  the  boundary  line  is  simply 
by  an  object,  whether  natural  or  arti- 
ficial, the  name  of  which  is  used  in 
ordinary  speech  as  defining  a  boundaiy, 
and  which  does  not  in  its  description 
or  nature  include  the  earth  as  far  down 
as  the  grantor  owns,  and  yet  which  has 
width,  as  in  the  case  of  a  river,  wall, 
fence,  or  tree,  then  the  center  of  the 
thing  so  running  over  or  standing  on 
the  line  is  the  boundary  of  the  lot 
granted. 

Boston  v.  Richardson,  13  Allen,  146. 

Plaintiff  cannot  rcover  because  the 
description  in  the  declaration  in  his 
writ  is  at  variance  with  the  description 
in  the  deed. 

Center  Bridge  Co.  v.  Wheeler  &  H. 
Ca  86  Conn.  585,  86  Atl.  11;  Bangor 
House  V.  Brown,  33  Me.  309;  Ames  v. 
Hilton,  70  Me.  36. 

Haley,  J.,  delivered  this  opinion  of 
the  court: 

This  is  a  writ  of  entry  to  recover 
a  strip  of  land  about  2  feet  in  width 
on  the  northerly  side  of  Franklin 
i  A.L.R.— »0. 


inches  in  width  at  the  northerly  line 
of  the  adjoining  lots  of  plaintiff  and 
defendant,  and  is  reported  to  this 
court  on  an  agreed  statement  of 
facts. 

On  the  13th  day  of  September, 
1898,  one  Isaac  M.  Boardman  con- 
veyed to  Charles  E.  White,  by  deed 
didy  recorded,  the  land  comprising 
the  adjoining  lots  of  the  plaintiff 
and  defendant.  The  land  was  con- 
veyed as  one  lot.  On  the  26th  day 
of  October,  1898,  Charles  E.  White 
WMiveyed,  by  warranty  deed,  to  M. 
L.  Mitchell,  so  much  of  that  lot  as 
lies  eastei^  of  the  following  de- 
scribed line,  to  wit:  "Beginning  at  a 
point  in  the  northerly  line  of  Frank- 
lin street,  so-called,  4  rods  easterly 
of  the  tree  standing  in  the  south- 
westerly comer  of  the  premises  con- 
veyed to  said  White  by  said  deed 
from  Boardman,  and  extending 
thence  parallel  with  the  line  of 
Congress  street,  so-called,  to  the 
northerly  line  of  said  premises." 

April  28,  1908,  Mitchell  conveyed 
the  premises  to  defendant  West. 
February  9th,  1909,  Charles  E, 
White  conveyed  to  Robert  B. 
Coombs,  the  plaintiff,  land  now 
owned  by  him  described  in  the  deed 
as  follows :  "A  certain  lot  or  pared 
of  land  with  the  buildings  thereon 
situated  at  the  junction  of  Franklin 
and  Congress  streets  in  said  Belfast, 
and  bounded  and  described  as  fol- 
lows, to  wit :  'Bounded  northerly  by 
land  of  Mrs.  Lefia  Cottrell,  easterly 
by  land  of  W.  L.  West,  southerly  by 
Franklin  street  and  westerly  by 
Congress  street,  being  the  same 
premises  conveyed  to  me  by  Isaac  M. 
Boardman,  by  his  warranty  deed 
dated  September  IS,  1898,  and  re- 
corded in  Waldo  coun^  registry  of 
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deeds  in  book  204,  page  170,  except 
80  much  thereof  as  was  conveyed  by 
me  to  Martin  L.  Mitchell,  by  deed  re- 
corded in  said  registry.' " 

It  is  agreed  that  if,  under  the 
construction  placed  upon  the  deeds 
by  the  court,  the  measurements 
commenced  at  the  center  of  the  elm 
tree  judgment  is  to  be  rendered  for 
the  defendant;  otherwise  for  plain- 
tiff. 

In  Boston  v.  Richardson,  13  Allen, 
154,  the  court  states :  "The  general 
rule  of  construction  may  be  tihus 
stated :  Whenever  land  is  described 
as  bounded  by  other  land,  or  by  a 
building  or  structure,  the  name  of 
which,  according  to  its  legal  and 
ordinary  meaning,  includes  the  title 
in  the  land  of  which  it  has  been 
made  a  part,  as  a  house,  a  mill,  a 
wharf,  or  the  like,  the  side  of  the 
land  or  structure  referred  to  as  a 
boundary  is  the  limit  of  the  grant; 
but  when  the  boundary  line  is  sim- 
ply by  an  object,  whether  natural  or 
artificial,  the  name  of  which  is  used 
in  ordinary  speech  as  defining  a 
boundary,  and  not  as  describing  a 
title  in  fee,  and  which  does  not,  in 
its  description  or  nature,  include  the 
earth  as  far  down  as  the  grantor 
owns,  and  yet  which  has  width,  as 
in  case  of  a  way,  a  river,  a  ditdi, 
a  wall,  a  fence,  a  tree,  or  a  stake 
and  stone,  then  the  center  of  the 
thing  so  running  over  or  standing 
on  the  land  is  the  boundary  of  the 
lot  granted."  In  Bradford  v.  Cres- 
sey,  45  Me.  IS,  the  court  states: 
"And  it  is  undoubtedly  true  that, 
where  a  grant  is  bounded  upon  a 
non-navigable  fresh-water  stream, 
a  highway,  a  ditch  or  party  wall,  or 
the  like,  such  stream,  way,  ditch,  or 
wall  are  to  be  deemed  monuments 
located  equally  upon  the  land  grant- 
ed and  the  adjoining  land,  and,  in 
aU  such  cases,  the  grant  extends  to 
the  center  of  such  monument.  It  is, 
however,  competent  for  the  grantor 
to  limit  his  grant  as  he  may  choosd. 
He  may  esislnde  or  indude  the  en- 
tire monument,  and  run  Ids  line  on 
either  side,  or  to  the  center  thereof, 
at  hs  pleasure,  by  the  use  of  apt 
words  to  indicate  his  intention  so  to 


do."  In  Schneider  v.  Jacob,  86  Ky. 
101,  5  S.  W.  360,  in  speaking  at  a 
street  as  a  monument,  the  court 
said :  "The  street  in  such  a  case  ia 
regarded  as  a  single  line;  and  as  a 
single  line  it  becomes  a  boundary  of 
the  lot.  It  is  as  a  tree  or  rock 
which  is  called  for  as  a  boundary. 
.  .  .  The  terminus  of  the  line  is 
ordinarily  tiie  center  of  the  tree  or 
rock  unless  the  vendor's  title  to  the 
property  conveyed  extends  only  to 
the  edge  of  the  tree  or  rock;  and  in 
the  same  manner  the  street  is  a 
monumental  boundary."  In  Jacob 
V.  Woolfolk,  90  Ky.  426,  9  L.RJ^. 
551,  14  S.  W.  415,  the  court  quotes 
from  the  Schneider  Case,  and  fur- 
ther says:  "As  seen,  the  street  or  al- 
ley is  to  be  regarded  as  a  single  line, 
and  the  conveyance  is  to  be  treated 
as  being  the  center  thereof,  tiie  same 
as  if  a  tree  or  rock  had  been  called 
for.  In  other  words,  the  center  of 
the  street  or  alley  is  one  of  the  lines 
called  for  in  the  deed ;  and.  as  long  as 
the  deed  stands  unattacked  for 
fraud  or  mistake,  it  is  to  be  conclu- 
sively presumed  that  it  speaks  the 
intention  of  the  parties.  Of  course, 
the  parties  may  agree  in  the  deed 
that  the  edge  of  the  street  is  to  be 
the  dividing  line.  So,  also,  may  they 
agree  as  to  the  tree  or  rock."  In 
Warner  v.  Soutiiworth,  6  Conn.  471, 
the  plainiifif  owned  the  lot  described 
in  his  declaration,  and  the  land  ad- 
joining thereto  on  the  south  that 
was  owned  by  the  defendant  at  the 
time  of  the  acts  complained  of.  The 
plaintiff  threw  up  a  bank  and  sank 
a  ditch  across  the  land  for  his  own 
accommodation,  and  for  a  division 
between  the  north  and  south  lots. 
This  ditch  he  made  about  6  feet 
wide,  throwing  the  earth  out  on  the 
north  side  of  it.  Afterwards  he 
sold  the  south  lot  to  Edward  A.  Leet, 
boimded  it  north  on  the  ditch,  and 
the  same  land  the  defendant  owned 
at  the  time  complained  of.  The 
evidence  showed  that  Hie  defendant, 
at  the  time  of  the  trespass  com- 
plained of,  dug  out  tiie  «arth  more 
than  4  feet  from  the  centa:  of  the 
ditch,  and  filled  up  the  same  on  the 
south  side  of  it  to  a  'height  not  ex- 
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ceedinsf  the  height  of  the  defend- 
ant's land  adjoininsr.  The  judge 
charged  the  jury  that,  "by  the  con- 
veyance, the  defendant  owned  the 
land  to  the  center  of  the  ditch,  that 
where  no  division  had  been  made,  as 
in  the  case,  the  ditch  was  the  com- 
mon fence  of  both  proprietors,  and 
each  had  a  rigbt  to  repair  it  when 
decayed,  for  the  common  benefit  of 
both  lots,  in  a  reasonable  manner, 
according  to  the  rules  of  good  hus- 
bandry, but  not  to  dig  more  than  4 
feet  from  the  center  line,  throwing 
and  laying  iho  bank  on  his  own 
land." 

The  firspt  objection  to  the  charge 
was  that  by.  the  conveyance  the 
north  line  of  the  defendant  was  not 
the  center  of  the  ditch.  The  court 
said,  "To  this  it  is  answered  that 
where  a  conveyance  is  made  bound- 
ed on  a  river  net  navigable  the 
grantee  holds  to  the  center  of  the 
river  [citing  cases].  There  is  no 
doubt  that  had  this  been  a  river  such 
is  the  law,  and  if  it  be  considered  as 
a  common  fence,  as  I  supposed  it  to 
be,  the  law  is  the  same.  Doubtless,  . 
had  the  boundary  line  been  a  stone 
wall  6  feet  in  width  at  the  bottom, 
the  grant  would  have  extended  to 
the  center  of  it.  This  grant,  by 
analogy,  should  be  so  construed. 
The  dbiarge,  then,  upon  this  point  is 
correct." 

"When  walls,  fences,  trees,  and 
the  like  are  referred  to  as  monu- 
ments, if  they  are  of  considerable 
thickness  or  width,  the  boundary 
line  is  always  in  the  center  of  the 
monument,  as  has  been  seen  to  be 
the  case  with  streams  and  high- 
ways."  Tiedeman,  Real  Prop.  §  838. 

At  the  time  of  giving  the  deed  to 
Martsn  L.  Mitchell,  of  the  premises 
now  owned  l^  the  defendant  West, 
the  tree  mentioned  was  at  the 
southwesterly  comer  of  land  con- 
veyed to  Charlies  E.  White  by 
Isaac  Boardman.  a  part  of  which 
Charles  E.  White  conveyed  to 
Mitchell.  It  was  on  the  boundary 
line,  a  monument  at  the  southwest 
comer  of  the  land  coitveyed  by 
Boardman,  and,  in  selecting  it  as  a 
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monument  from  -v^hich  to  run  the 
line  of  the  land  conveyed  to  the  de- 
fendant, West,  the  grantor,  used  the 
same  language  that  he  wovld  have 
used  if  he  had  been  conveying  the 
lot,  or  part  of  the  lot,  that  adjoined 
,the  tree  at  the  southwest  comer. 
It  was  referred  to  as  4  rods  easterly 
of  the  tree  etsaiding  at  the  south- 
west comer.  That  language  in  a 
deed  would  have  conveyed  to  the 
center  of  the  tree,  if  the  tree  was 
standing  at  the  southwest  cor- 
ner, and  the  parties  used  the  de- 
scription of  it  the  same  as  they 
would  if  they  had  been  making  a 
deed  of  the  other  half  of  the  lot, 
not  from  the  outer  edge  of  the  tree, 
but  from  the  center  of  the  tree.  "A 
monument  is  a  fixed  place  on  the 
earth,  a  reference  in  a  deed  to  a  tree 
as  a  boundary  or  monument  carries 
to  the  center  of  the  b.™«^,- 
tree,  and,  as  the  *>mn  tor  tree- 
years  go  by,  the  ~"*"  "'  '**'• 
tree  increases  in  size,  the  monument 
remains  the  same."  Otherwise,  the 
monument  would  change  with  time. 
As  the  tree  grew,  if  the  monimient 
was  then  outside  of  the  tree,  the  lot 
would  narrow  up,  and  if  lots  were 
sold  upon  both  sides  of  the  tree,  in 
the  course  of  time  there  would  be  a 
strip  of  land  upon  which  the  tree 
stood  that,  although  not  owned  by 
the  grantor  after  the  giving  of  his 
deeds,  would  appear  to  be  his  by 
the  lapse  of  time  and  the  action  of 
nature. 

There  being  no  ambiguity  in  the  ' 
deed  of  White  to  Mitchell,  under 
whom  the  defendant  claims,  it  is  the 
duty  of  the  court  to  construe  it,  and 
it  is  the  opinion  of  ^^tan^ 

the     court     that     it   eoBitrnetlvB    of 

was  the  intention  of  "»••«»-«"""*• 
the  parties,  and  the  legal  construc- 
tion of  ths  language  used,  that  the 
parties  to  the  deed  referred  to  the 
tree  standing  at  the  southwest  cor- 
ner of  the  White  property  as  a 
monument,  the  same  as  they  would 
have  referred  to  it  as  a  monummt 
if  they  had  been  deeding  the  land 
at  the  southwest  comer  of  the  lot, 
and  that  iSae  monument  referred  to 
by  the  deed,  viz^  the  tree,  was  of 
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considerable  thickness  or  width,  the 
point  of  the  monument  from  which 
the  meai^urement  should  begin  is  the 
center  of  the  tree  standing  at  the 


southwest  comer  of  the  lot  conveyed 
to  White  by  Boardman.  Therefore 
the  mandate  must  be  judgment  for 
defendant. 


ANNOTATION. 

Conv^ance  with  reference  to  tree,  or  tiaiilar 

center  thereof. 


giving  title  tO' 


The  reported  case  (CkwuBS  v.  West, 
ante,  1424)  lays  down  the  rule  that 
where,  in  a  conveyance  of  real  estate, 
reference  is  made  to  a  tree  as  a  bound- 
ary or  monument,  it  carries  title  to 
the  center  of  the  tree. 

In  Stewart  v.  Patrick  (1877)  68  N. 
Y.  460,  the  foregoing  rule  was  recog- 
nized, but  was  held  to  be  inapplicable 
because  of  a  practical  construction  of 
the  conveyance  in  question  by  the  par- 
ties. In  that  case  the  first  reference,  in 
any  of  the  deeds  under  which  plaintiff 
claimed  title,  to  a  tree  as  limiting  the 
lx)undary,  was  in  a  deed  of  1841,  by 
the  words,  "at  or  near  a  tree;"  but  in 
all  of  the  mesne  conveyances  thereaft- 
er down  to  plaintiff,  including  his  im- 
mediate grant,  the  description  was 
made  to  commence  "at  the  button-ball 
tree,  so-called."  For  many  years  the 
division  fence  of  the  property  occupied 
by  plaintiff  and  his  predecessors  in 
title  had  been  attached  to  the  norther- 
ly side  of  the  tree.  It  was  held  that 
the  deed  should  "be  interpreted  in 
conformity  with  the  practical  effect 
given  it  by  the  parties,"  and  the  divi- 
sion line  be  therefore  deemed  to  start 
from  the  outer  surface  of  the  tree  on 
the  northerly  side.  With  respect  to 
the  general  rule  the  court  said :  "The 
description  of  the  survey  as  beginning 
'at'  the  tree  does  not  necessarily  fix 
the  point  at  the  center  of  the  tree. 
That  may  be,  in  the  absence  of  other 
circumstances  to  qualify  the  descrip- 
tion, the  legal  effect  of  it." 

In  a  number  of  cases  in  which  a 
boundary  by  a  street  or  stream  was  in- 
volved, the  court  has  laid  down,  by 
way  of  dictum,  Hie  broad  rule  that  a 
conveyance  referring  to  a  tree  or  simi- 
lar monument  as  marking  the  bound- 
ary gives  title  to  tiie  center  of  the 
designated   monument.  '  Freeman    v. 


Bellegarde  (1895)  108  CaL  179, 49  Am. 
St.  Rep.  76,  41  Pac.  289;  Schneider  v. 
Jacob  (1887)  86  Ky.  101.  5  S.  W.  350 
(quoted  in  the  reported  case  Coombs 
V.  West)  ;  Jacob  v.  Woolfolk  (1890)  90 
Ky.  426,  9  L.R.A.  561.  14  S.  W.  415 
(quoted  in  the  reported  case  Coombs 
V.  West)  ;  Bradford  v.  Gressey  (1858) 
46  Me.  9  (quoted  in  the  reported  case 
Coombs  v.  West)  ;  Boston  v.  Richard- 
son (1866)  18  Allen  (Mass.)  146; 
Sleeper  v.  Laconia  (1880)  60  N.  H.  201, 
49  Am.  Rep.  811;  Schwalm  v.  Beards- 
ley  (1907)  106  Va-  407,  56  S.  E.  135. 

"In  the  absence  of  any  qualifying 
term,  the  designation  in  a  conveyance 
of  any  physical  object  or  monument 
as  a  boundary  implies  the  middle  or 
central  point  of  such  boundary;  as, 
for  example,  if  the  boundary  be  a  road 
or  highway,  or  a  stream,  the  thread  of 
the  road  or  stream  will  be  intended; 
if  a  rock,  a  heap  of  stones,  or  a  tree 
be  the  boundary,  the  central  point  of 
such  tree  or  rock  or  heap  of  stones  will 
be  intended."  Freeman  v.  Bellegarde 
(1895)  108  CaL  179,  49  Am.  St.  Rep. 
76,  41  Pac.  289. 

"When  the  boundary  line  is  simply 
by  an  object,  whether  natural  or  artifi- 
cial, the  name  of  which  is  used  in 
ordinary  speech  as  defining  a  bound- 
ary, and  not  as  describing  a  title  in 
fee,  and  which  does  not,  in  its  descrip- 
tion or  nature,  include  the  earth  as 
far  down  as  the  grantor  owns,  and  yet 
has  width,  as  in  the  case  of  a  way,  a 
river,  a  ditch,  a  wall,  a  fence,  a  tree, 
or  a  stake  and  stones,  then  the  cen- 
ter of  the  thing  so  running  over  or 
standing  on  the  land  is  the  boundary 
of  the  lot  granted."  Boston  v.  Rich- 
ardson (1866)  13  Allen  (Mass.)  146. 
See  to  the  same  effect  Schwalm  v. 
Beardsley  (Va.)  supra. 

In  Warner  v.  Southworth  (1827)  6 
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Conn.  471,  it  appeared  that  a  ditch  6 
feet  wide  was  designated  as  a  bound- 
ary. The  court  said:  "Doubtless,  had 
the  boundary  line  been  a  stone  wall 
6  feet  in  width  at  the  bottom,  the 
grant  would  have  extended  to  the  cen- 
ter of  it.  This  grant,  by  analogy, 
should  be  so  construed." 


In  Radtke  y.  Rothschild  Water  Pow- 
er Co.  (1914)  158  Wis.  271,  148  N.  W. 
866,  the  rule  laid  down  in  the  cases 
just  quoted  was  recognized,  but  was 
held  to  be  inapplicable  to  a  convey- 
ance of  lands  "south  and  west  of  a 
bluflf."  H.  D.  M. 


ETTA  MERITHEW 

V. 

SIMEON  ELLIS. 

XfaiNe  Supreme  fudieial  Court  —  Novetnher  St,  1917, 
(116  Me.  468,  102  Atl.  301.) 

Fraudulent  coirveyance  —  consideration  of  support  —  execution  sale. 

1.  A  creditor  who  delays  proceedings  to  enforce  his  claim  against  one 
who  has  conveyed  his  real  estate  to  a  relative  in  consideration  of  support, 
until  support  has  been  furnished  to  the  value  of  the  property  conveyed, 
cannot  secure  a  title  to  the  property  by  an  execution  sale  under  attachment 
proceedings. 

[See  note  on  this  question  beginning  on  page  1438.] 


—  conveyance  for  support  —  volun- 
tary. 

2.  A  conveyance  of  all  one's  prop- 
erty in  consideration  of  future  sup- 
port is  purely  voluntary  and,  prima 
facie,  voidable  as  to  existing  credi- 
tors. 


Parent  and  child  —  contract  for  sup- 
port —  emancipation. 

3.  -A  contract  for  support  by  a  par- 
ent with  his  minor  child  who  is  earn- 
ing wages,  for  services  rendered  to 
strangers,  creates  an  emancipation  of 
the  child. 


Report  by  the  Supreme  Judicial  Court  for  Waldo  County  for  determina- 
tion by  the  Law  Court  of  an  action  brought  to  recover  possession  of  certain 
real  estate.    Case  remanded. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Eugene  C.  Upton  and  Miss  Au- 
relia  E.  Hanson  for  plaintiff. 

Mr.  Robert  F.  Dnntmi,  for  defend- 
ant: 

The  judgment  of  John  M.  Ames  & 
Son  against  Henrietta  H.  Reed,  on 
which  the  real  estate  was  sold,  is  con- 
clusive in  this  suit. 

Sidensparker  v.  Sidensparker,  52  Me. 
481,  83  Am.  Dec.  527;  Manson  v.  Peaks, 
103  Me.  430,  125  Am.  St.  Rep.  311,  69 
Atl.  690. 

The  deed  from  Henrietta  H.  Reed  to 
her  minor  daughter.  Flora  B.  Reed,  in 
consideration  of  an  agreement  of  the 
daughter  to  care  for  her  during  her 
life,  was  purely  voluntary  and  prima 
facie  void  as  to  existing  creditors. 

20  Cyc.  632;  French  v.  Holmes,  67 


Me.  186;  Laughton  v.  Harden,  68  Me. 
208. 

The  conveyance  being  fraudulent 
and  void  as  to  creditors,  the  title  is  re- 
garded as  remaining  in  the  fraudulent 
grantor,  and  the  judgment  creditor  by 
a  levy  acquires  such  seisin  as  enables 
him  to  maintain  a  real  action  against 
the  fraudulent  grantor  or  grantee. 

Marston  v.  Marston,  54  Me.  476. 

An  agreement  for  future  support  is 
not  sufficient  consideration  to  uphold 
a  conveyance  or  transfer  by  a  debtor, 
when  to  do  so  will  operate  to  the  preju- 
dice of  existing  creditors.  Such  a  con- 
veyance is  prima  facie  fraudulent  as 
against  existing  creditors,  and  void- 
able by  them. 

20  Cyc.  493;  Spear  v  Spear,  97  Me. 
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498,  64  Atl.  1106;  Graves  v.  Blondell, 
70  Me.  190;  Webster  v.  Withey,  25  Me. 
826;  Rollins  v.  Mooers,  25  Me.  192. 

The  record  of  a  sheriff**  deed  under 
a  sale  on  execution  levied  on  the  land 
of  a  debtor  after  he  has  conveyed  it  in 
fraud  of  the  creditor  is  notice  of  the 
fraud  to  a  subseqneat  purchaser  for 
value. 

20  Cyc.  649;  Stivers  v.  Home,  62 
Mo.  478;  Baxter  v.  Sewell,  8  Md.  384; 
McGregor  v.  White,  15  Tex.  Civ.  App. 
299,  89  S.  W.  1024. 

Cornish,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

Real  action.  Plea  nul  disseisin 
with  brief  statement  claiming  com- 
pensation for  improvements.  On 
report. 

The  real  estate  in  question  was 
conveyed  to  Henrietta  H.  Reed  on 
April  18,  1888.  After  its  purchase 
Mrs.  Reed  procured  credit  at  the 
store  of  John  M.  Ames  &  Son  of 
Stockton  Springs,  the  last  item  of 
the  account  being  dated  March  15, 
1889,  and  on  that  date  the  balance 
due  was  $38.66. 

On  June  6,  1889,  while  this  bal- 
ance was  still  unpaid,  Mrs.  Reed,  a 
widow,  conveyed  the  premises,  con- 
sisting of  a  small  house  and  lot,  to 
her  daughter  Flora  B.  Reed,  then 
fifteen  years  old,  the  consideration 
being  the  oral  agreement  of  the 
daughter  to  care  for  her  mother 
diuring  her  life.  The  debt  from  Mrs. 
Reed  to  Ames  &  Son  remaining  un- 
paid, they  brought  suit  against  her 
on  December  22,  1894,  and  attached 
her  real  estate.  Judgment  was  ren- 
dered for  the  plaintiff  in  this  suit 
at  the  January  term,  1896,  and  after 
seizure  on  execution  the  property  in 
question  was  sold  at  sheriff's  sale  on 
February  26,  1896,  to  the  judgment 
creditors,  Ames  &  Son,  and  a  sher- 
ifTs  deed  was  duly  executed  and  de- 
livered to  them. 

The  plaintiff's  title  is  derived 
from  Flora  B.  Reed,  by  deed  dated 
November  2,  1901;  the  defendant's 
from  Ames  &  Son  under  the  sheriff's 
deed,  through  various  mesne  con- 
veyances. 

After  her  purchase  of  the  prop- 
erty in  1888,  Mrs.  Reed  continued  to 
occupy  the  premises  until  her  evic- 


tion by  the  sheriff  in  S^>tember» 
1902,  during  the  alleged  ownership 
of  one  Devereux,  a  grantee  in  the 
defendant's  chain  of  title,  and  she 
paid  all  taxes  assessed  thereon,  ac- 
cording to  the  plaintiff's  testimony. 
Flora  B.  Reed  remained  on  the 
premises  until  November  2,  1901, 
when  she  conveyed  to  her  sister,  the 
plaintiff,  who  agreed  to  continue  the 
support  of  the  mother  during  the  re- 
mainder of  her  life.  After  the 
eviction  in  September,  Mrs.  Reed, 
however,  went  to  Belfast  to  again 
live  with  her.  daughter  Flora,  and 
remained  with  her  until  her  death, 
March  3,  1903. 

The  issue  here  is  between  the 
jdaii^tiff,  the  source  of  whose  title 
IS  the  deed  of  June  6, 1889,  the  con- 
sideration of  which  was  admittedOy 
an  agreement  for  future  supiwrt  of 
the  grantor  by  the  grantee,  and  the 
defendant,  the  source  of  whose  title 
is  the  sherifTs  deed,  basecl  on  a 
judgment  in  behalf  of  an  existing 
creditor  of  the  grantor,  whose  deM 
was  unpaid  when  the  conveyance  in 
consideration  of  future  support  was 
given. 

The  defendant  attacks  the  deed 
of  June  6, 1889,  from  the  mother  to 
her  minor  daughter,  relying  upon 
the  familiar  princi- 
pie  that  a  convey-  ^;;*;2SSl_ 

anee     of     all     one's    conTeyance  for 

property  in  consid-  ViSSSSi^. 
eration  of  future 
support  is  purely  voluntary  and 
prima  facie  voidable  as  to  existing 
creditors.  Such  is  tiie  law.  Web- 
ster v.  Withey,  25  Me.  326;  Rollins 
V.  Mooers,  25  Me.  192;  Egery  v. 
Johnson,  70  Me.  258;  Graves  v. 
BloBdell,  70  Me.  190;  Spear  v. 
Spear,  97  Me.  498,  54  Atl.  1106. 

But  another  rule  is  of  equal  force, 
that  if,  in  the  performance  of  such 
an  agreement,  the  support  has  been 
actually    furnished  _^„m..«-^ 
m    good    faith,    so  of  ■nppovt— 
that  the  considera-  •*«"**•-  ••»•• 
tion  has   been   subsequoitiy  paid, 
the    conveyance    will    be    upheld. 
"Such  a  conveyance  will  not  be  set 
aside  at  the  instance  of  creditors, 
after  support  has  been  furnished  in 
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reliance  on  it,  whieh  in  value  ex- 
ceeds that  of  the  property  con- 
veyed." 12  R.  C.  L.  547;  Eelsey  v. 
KeUey,  63  Vt.  41,  13  L.RJV.  640,  22 
Atl.  597,  20  Cyc.  493;  Harris  v. 
Brink,  100  Iowa,  366,  62  Am.  St. 
Rep.  678,  69  N.  W.  684;  Walker  v. 
Cady,  106  Mich.  21,  63  N.  W.  1005; 
Long  Branch  Bkg.  Co.  v.  Dennis,. 56 
N.  J.  Eq.  549,  39  Atl.  689,  These 
cited  cases  are  all  in  equity,  but 
there  is  no  logical  reason  why  the 
justice  of' the  principle  should  not 
be  applied  in  an  action  at  law  when 
tiie  facts  warrant  it.  The  case  at 
bar  affords  a  striking  illustration  of 
its  efficacy.  At  the  tinra  when,  in 
March,  1889,  Mrs.  Reed  owed  Ames 
&  Son  a  small  balance  of  $83.66,  she 
was  the  owner  of  this  little  home, 
bought  with  her  pension  money,  and 
woxith,  as  is  admitted  by  the  defend- 
ant's counsel  in  argument,  about 
$100.  She  had  no  other  property. 
She  was  in  ill  health,  and  had  pre- 
viously been  helped  by  the  town. 
She  had  two  dau^ters.  Flora,  aged 
then  fifteen,  and  Etta,  aged  twenty- 
two.  Flora  was  at  work  among  the 
villagers  and  earning  money  on  her 
own  account.  Under  these  circum- 
stances the  mother  gave  the  prop- 
erty to  the  younger  daughter,  in 
consideration  of  the  oral  agreement 
to  care  for  her  during  the  rest  of 
her  life.  There  is  no  claim  of  any 
actual  fraud  on  the  part  of  either 
mother  or  daughter.    That  deed  was 
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For  almost  six  years  Ames  ^  Son 
allowed  the  daughter  to  perform  her 
agreement  before  iiiey  brought  suit 
on  their  claim,  and  it  was  not  until 
S^tember,  1902,  thirteen  years  aft- 
er the  deed  was  given,  that  the 
mother  was  evicted  and  possession 
taken  by  a  predecessor  of  the  de- 
fendant in  title. 

That  the  daughter  contributed  to 
the  support  of  ^a»  mother  at  an  ex- 
pense far  greater  than  the  value  of 
the  property,  before  Ames  &  Son 
made  any  move  to  enforce  their 
rights,  is  apparent  from  the  evi- 
dence. The  value  of  the  property 
was  only  $100,  and  certainly  she 
contributed  greatly  in  excess  of  $20 
I>er  year  for  the  five  years  after  she 
received  her  deed.  At  the  time  the 
creditors  began  proceedings  full 
consideration  had  therefore  been 
paid,  and  the  conveyance  was  no 
longer  voidable.  On  what  principle 
of  law  should  the  creditors  be  al- 
lowed to  step  in  and  appropriate 
property  that  had  been  paid  for  in 
full?  What  preferential  rights  had 
th^  under  these  circumstances?  As 
the  court  said  in  Kelsey  v.  Eelley, 
63  Vt.  41,  13  L,R.A.  640,  22  Atl. 
597,  before  cited :  "The  defendants, 
until  they  had  famished  the  full 
support,  were  like  a  purchaser  bona 
fide  in  every  respect,  except  he  had 
not  fully  paid  the  contract  price  of 
the  property  purchased.  .  .  . 
But  altibough  he  does  not  pay  full 


immediately  placed  on  record,  and  ,  value  at  the  time  of  the  purchase. 


therefore  Ames  &  Son  had  construe 
tive  notice  of  the  transaction.  Had 
they  then  taken  steps  to  set  the  con- 
veyance aside  as  frauduloit,  they 
would  have  been  within  their  legal 
rights.  But  they  sot  by  and  allowed 
the  daughter  to  pay  the  cocBideora- 
Hon  which  she  had  agreed  to  pay. 
For  twelve  years,  that  is,  from  the 
time  when  she  was  fifteen  up  to  the 
time  she  was  twenty-seven  years  of 
age,  she  did  care  for  and  support 
her  mother,  and  then  on  November 
2,  1901,  she  conveyed  the  property 
to  her  older  sister,  who  in  turn 
p  greed  to  carry  out  the  same  con- 
tract. During  all  this  time  they  re- 
mained in  undisturbed  possession. 


if  soeh  payment  is  made  in  full 
before  he  is  made  aware  of  the  in- 
firmity of  his  purchase,  he  is  fully 
protected." 

Here  thirteen  years  elapsed  be- 
fore the  daughter  was  made  aware 
of  even  the  alleged  infirmity  of  her 
mirchase.  Six  of  these  years  had 
been  during  her  minority,  and  seven 
after  attaining  her  majority. 

The  fact  that  Flora  was  a  minor 
at  the  time  of  the  conveyance  and 
agreement   does   not   d^rtxoy   her 
rights.     Obviously, 
she  had  been  eman-  ShiM£B5?to««t 
cipated      by      her  |i-.--«<iIi- 
mother.  As  defined 
by  our  court,  emancipation  "must  be 
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by  consent,  express  or  implied,  of 
the  parent  if  living,  and  is  an 
entire  surrender  of  all  right  to 
the  care,  custody  and  earnings  of 
the  child,  as  well  as  a  renunciation 
of  parental  duties."  Lowell  v.  New- 
port, 66  Me.  78.  It  "occurs  .  .  . 
by  the  voluntary  act  of  the  parent 
in  surrendering  the  rights  and  re- 
nouncing the  duties  of  his  position, 
or,  in  some  way,  conducting  in  re- 
lation thereto  in  a  manner  which  is 
inconsistent  with  any  further  per- 
formance of  them."  Monroe  v.  Jack- 
son, 56  Me.  59 ;  Carthage  v.  Canton, 
97  Me.  .473,  476,  54  Atl.  1104. 

Here  the  daughter  was  working 
and  earning  on  her  own  account, 
and  the  mother  dealt  with  her  as 
with  a  stranger.  She  did  not  claim 
her  services  because  of  the  filial  re- 
lationship, but  contracted  for  them 
under  the  agreement  entered  into 
between  them,  and  that  agreement 
necessarily  implied  emancipation.  It 
provided  that  the  daughter  should 
support  the  mother.  This  she  could 
not  do  if  her  mother  was  still  to 
claim  and  take  her  earnings.  This 
principle  has  been  well  stated  in 
these  words:  "Since,  however,  a 
father  may  emancipate  his  minor 
child,  it  has  been  held  that  if  he 
does  so  and  enters  into  a  bona-  fide 
contract  with  the  child  to  pay  for 
services  performed  by  the  child  un- 
der such  contract,  such  services  are 
a  suflicient  consideration  to  support 
a  conveyance  by  the  father  to  the 
child,  as  against  the  father's  credi- 
tors."   20  Cyc.  582. 

For  these  reasons  it  is  the  opin- 
ion of  the  court  that  the  plaintiff 
should  prevail.  The  conveyance 
from  mol^er  to  daughter,  with  value 
fully  paid  at  the  time  of  attack  by 
creditors,  must  stand. 


The  defendant  sets  up  a  claim  for 
improvements  made  by  himself  and 
his  predecessors,  but  the  evidence  is 
so  meager  and  unsatisfactory  on 
this  branch  of  the  case  that  it  is 
impossible  to  form  an  intelligent 
judgment  on  this  important  point. 
The  case  will  therefore  be  remand- 
ed to  nisi  prius,  in  order  that  a  de- 
termination of  that  question  alone 
may  be  made,  as  provided  by  Rev. 
Stat.  1916,  chap.  109,  §§  20,  24,  25, 
and  26. 

In  this  way  exact  justice  will  be 
done  to  all  the  parties  in  interest. 

Case  remanded  to  Nisi  Prius  for 
further  proceedings  in  accordance 
with  opinion. 


MOTB. 

The  rale  as  stated  in  the  reported 
case  (Mebithew  t.  Ellis,  ante,  1429), 
that  a  conveyance  of  all  of  one's  prop- 
erty in  consideration  of  future  sup- 
port is  purely  fraudulent  and  prima 
facie  voidable  as  to  existing  creditors, 
is  sustained  by  the  great  weight  of  au- 
thority, as  is  shown  in  subdivision  n. 
of  the  annotation,  covering  the  gen- 
eral subject,  "Conveyance  in  consid- 
eration of  future  support  as  fraudu- 
lent against  creditors,"  post,  1438. 

The  further  position  taken  in  the  re- 
ported case  that  if,  in  the  performance 
of  such  an  agreement,  the  support  has 
been  actually  furnished  in  good  faith, 
so  that  the  consideration  has  been  sub- 
sequently paid,  the  conveyance  will  be 
upheld,  is  also  sustained  by  the  weight 
of  authority,  as  is  shown  in  subdivi- 
sion III.  of  the  annotation  above  re- 
ferred to. 
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LUDLOW  SAVINGS  BANK  &  TRUST  COMPANY 

V. 

CHARL-ES  H.  KNIGHT  et  al. 

Termont  Supreme  Court  — October  19,  1017. 
(—  Vt  — ,  102  Atl.  51.) 

Frandnlent  conveyance  —  conveyance  for  support. 

-1.  A  conveyance  of  property  in  consideration  of  support  to  be  furnished, 
which  leaves  insufficient  assets  to  satisfy  the  claims  of  creditors,  is  fraudu- 
lent as  to  them. 

[See  note  on  this  question  beginning  on  page  1438.] 


Gamishnait  —  real  estate. 

2.  Real  estate  is  not  within  a  statute 
permitting  the  summoninsr  as  trustee 
of  one  who  has  in  his  possession 
"goods,  effects,  or  credits"  of  a  debtor, 
which  are  held  by  title  void  as  against 
creditors. 
Fraudulent  conveyance  —  conveyance 

without  consideration. 

8.  A  conveyance  without  considera- 
tion is  fraudulent  in  law  as  to  existing 
creditors  for  whom  no  ample  provision 
has  been  made,  and  the  good  faith  of 
the  grantee  is  immaterial. 

—  conveyance  for  consideration. 

4.  To  make  a  conveyance  for  a  val- 
uable consideration  fraudulent  as 
against  creditors  there  must  be  a 
fraudulent  intent  on, the  part  of  both 
the  grantor  and  grantee. 

—  leaving  paltry  sum  for  creditors. 

5.  A  conveyance  which  leaves  a  pal- 
try and  insufficient  sum  in  the  hands 


of  a  grantor  to  satisfy  his  existing 
creditors  is  as  much  void,  as  to  them, 
as  one  which  leaves  nothing  for  the 
creditors. 

—  assfgnmoit  of  notes  —  liability  of 
trustees. 

6.  Persons  who,  having  taken  an  as- 
sitrnment  of  notes  in  consideration  of 
support  to  be  furnished  the  assignor, 
convert  them  into  cash  and  new  notes 
running  to  themselves,  are  liable  to  ac- 
count as  trustees,  to  existing  creditors,  _ 
of  the  assignor  for  the  proceeds  so  ob- ' 
tained. 

—  accounting  —  money  expended  for 
8un>ort. 

7.  In  determining  the  amount  for 
which  one  who  has  received  a  grant 
from  a  debtor,  in  consideration  for  f u^ 
ture  support  for  him,  must  account  to 
the  grrantor's  creditors,  money  expend- 
ed for  support  cannot  be  considered  if 
it  is  covered  by  the  income  which  has 
been  received  from  the  property. 


Exceptions  by  defendants  to  rulinsrs  of  the  Rutland  County  Court  made 
during  the  trial  of  an  action  brought  to  recover  the  amount  of  a  mortgage 
note,  alleged  to  be  due  and  unpaid,  which  resulted  in  a  judgment  for  plain- 
tiff.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.   Marvelle  C.  Webber,   for  de-     Atl.  429;  Root  v.  Reynolds,  32  Vt.  139; 


fendants : 

The  Stuarts,  summoned  as  trustees, 
did  not  hold  goods,  effects,  or  credits 
of  the  defendant  by  a  conveyance  or 
title  void  as  to  the  creditors  of  the  de- 
fendant; and  they  should  not  have  been 
adjudged  trustees. 

Lynch  v.  Murray,  86  Vt.  1,  83  AtL 
746;  Fair  Haven  Marble  &  Marbleized 
Slate  Co.  V.  Owens,  69  Vt.  246,  37  Atl. 
749;  Wilson  v.  Spear,  68  Vt.  145.  34 


Leach  v.  Francis,  41  Vt.  670;  Nichols 
V.  Nichols,  61  Vt.  426,  18  Atl.  153; 
Stevens  v.  Kirk,  37  Vt.  204;  Crane  v. 
Stickles,  16  Vt.  262;  Jones  v.  Spear,  21 
Vt.  426. 

The  Stuarts  cannot,  in  any  event,  be 
held  trustees  for  the  Leslie  note  and 
mortgage. 

National  Union  Bank  v.  Brainerd,  65 
Vt.  291,  26  Atl.  728;  Baxter  v.  Currier, 
13  Vt.  616;  Stevens  v.  Kirk,  37  Vt.  204. 
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Messrs.  William  W.  Stickney,  John 
G.  Sargent,  and  Homer  L.  Ske«Js,  for 

plaintiff: 

The  conveyance  of  the  property  of 
the  debtor  and  an  appropriation  of  the 
avails  for  his  future  support,  thereby 
placing  the  property  of  the  debtor 
(which,  before  the  conveyance,  was 
subj«:t  to  be  taken  by  hia  creditors) 
beyond  the  reach  of  his  creditors,  is 
fraudulent  in  law. 

Crane  v.  Stickles,  15  Vt.  252;  Briggs 
V.  Beach,  18  Vt.  115;  Jones  v.  Spear, 
21  Vt.  426;  Worthington  v.  Jones,  28 
Vt.  549;  Church  v.  Chapin,  85  Vt.  228; 
Stanley  v.  Bobbins,  86  Vt.  482;  Prout 
V.  Vaughn,  52  Vt.  451;  Woodward  v. 
Wyman,  53  Vt  645;  Pease  v.  Shiriock, 
68  Vt.  622,  22  AtL  661;  Foster  v.  Fos- 
ter, 56  Vt.  640. 

The  trustees  were  properly  held 
chargeable  for  the  Leslie  note  secured 
by  mortgage. 

Smith  v.  Wiley,  41  Vt.  19;  Woodward 
V.  Wyman,  58  Vt.  645;  Hunter  v.  Case, 
20  Vt  195. 

Haselton,  J.,  delivered  the  opinion 
of  the  court: 

The  Stuarta  were  adjudged 
chargeable  as  trustees  in  this  suit, 
Yuid  bring  exceptions. 

Our  statute  provides,  that  if  a 
person  sununoned  as  a  trustee  has 
in  his  possession  goods,  effects,  or 
credits  of  the  defendant,  which  he 
holds  by  a  conveyance  or  title  void 
as  to  the  creditors  of  the  defendant, 
he  may  be  adjudged  a  trustee  on  ac- 
count thereof,  although  the  defend- 
ant could  not  have'  maintained  an 
action  therefor.  Pub.  Stat.  8  1723. 
July  22,  1915,  the  principal  defend- 
ant, Charles  H.  Knight,  conveyed  to 
the  trustees  certain  real  estate,  and 
personal  property  connected  there- 
with, for  the  consideration  of  his 
life  support  by  the  trustees,  and  on 
the  same  day  he  assigned  to  the 
trustees  a  note  held  by  him  against 
one  Leslie  and  his  wife,  the  makers 
thereof.  The  conveyance  was  of 
proi)erty  amounting  in  value  to 
aboot  $3,000.  There  is  some  dis- 
cussion as  to  the  amount  of  prop* 
erty  reserved,  as  the  commissioner's 
report  finds,  upon  sufRcient  and  ad- 
missible evidence,  that  the  property 
reserved  was  a  second  mortgage  at 
little  Or  no  real  value  at  the  time 


of  the  conveyance,  and  some  hotel 
furniture  then  subject  to  attach- 
ments, and  afterwards  sold  on  exe- 
cution for  $149.70,  to  satisfy  a  judg- 
ment in  one  of  the  then  pending 
suits.  >The  commissioner  finds  that 
Knight  had  no  valuable  equity  in  the 
personal  property  reserved.  T^e 
debt  which  was  the  basis  of  this  suit 
was  due  and  owing  prior  to  the 
claimed  fraudulent  conveyance,  and 
at  that  time  amounted  to  upwards 
of  $1,400. 

It  is  not  claimed  that,  in  any 
event,  the  trustees  can  be  held 
chargeable  on  account  of  the  real 
estate  that  Knight 
conveyed  to  them,  Sia"li£51"*~ 
for  real  estate  is 
not  included  in  the  enumeration  of 
"goods,  effects,  or  credits."  Pub. 
Stat.  §  1723;  Prout  v.  Vaughn,  62 
Vt  451,  469;  Smith  v.  Hyde,  86  Vt 
303,  807.  The  first  question  of  im- 
portuice  that  we  encounter  is 
whether  the  persons,  here  sum- 
moned as  trustees,  hold  goods,  ef- 
fects, or  credits  of  the  defendant, 
by  virtue  of  a  conveyance  or  title 
void  as  to  his  creditors. 

It  is  well  settled  that  a  voluntary 
conveyance,  that  is,  a  conveyance 
without  valuable  consideration,  is 
fraudulent   in    law 
as  to  existing  credi-  *;f***J^** 
tors  for  whom* no  «ioiiTey»«ce 
ample  provision  has  mnLuurstioB. 
been  made,  and  the 
good  faith  of  the  grantee  is,  in  such 
case,    immaterial.      On    the    other 
hand,  speaking  generally,  to  make 
a  conveyance  for  a  valuable  consid- 
eration fraudulent, 
there    must    be    a  ^^i^Ti^J^t^:.!" 
fraudulent      intent 
both  on  the  part  of  the  grantor  and 
the  grantee.    Root  v.  Reynolds,  32 
Vt.  139;  Leach  v.  Francis,  41  Vt 
670;  Nichols  v.  Nichols,  61  Vt.  426, 
18  Atl.  163;  Lynch  v.  Murray,  86 
Vt.  1,  83  Atl.  746.    But  the  matter 
of  the  conveyance  by  one,  of  his 
property,  for  self-support,  stands  on 
■  a  separate  and  distinct  ground.    In 
Knowlton's  Bigelow  on  Fraudulent 
Conveyances  (1911),  it  is  said  that 
.  the  courts  are  not  agreed  as  to  tibe 
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effeet  of  conveyances  with  an  on- 

dertaking  by  the  grantee  to  support 

the  grantor,  bttt  that  in  various 

states  such  an  undertaking  does  not 

make  "the  valuable,  or  rather  the 

vfduable  and  bona  fide,  considera- 
tion" required  to  cut  off  claims  of 

the  grantor's  creditors.    One  of  the 

cases  referred  to  is  our  case  of 

Church  V.  Chapin,  35  Vt.  223.    In 

that  case  Judge  Peck  said:    "The 

agreement  for  support  for  life  is 

not  of  such  a  character  as  will  sus- 
tain the  deed,  if  the  creditors  are 

thereby  deprived  of  the  means  of 

collecting  their  debts.     It  is  true 

that,  as  between  the  parties  to  the 

deed,  it  is  a  valuable  consideration, 

and  in  iida  respect  a  deed  founded 

on  it  differs  from  a  gift;  but  as  to 

creditors  it  is  not  different  from  a 

deed  of  gift.    It  has  long  been  set- 
tled that  a  party  cannot,  either  by 

gift,  or  in  consideration  of  an  agree- 
ment for  support  for  life,  convey  his 

property  without  reserving  what  is 

amply  sufficient  for  the  payment  of 

his  then  existing  debts." 

This  is  the  doctrine  of  Crane  v. 

Stickles,  16  Vt.  252,  for  though  in 

that  case  there  was  a  sale  of  all 

one's  property  in  consideration  of 

support,  there  is,  in  law,  no  differ- 
ence between  a  sale  which  leaves 

nothing  for  creditors,  and  a  sale 
which  leaves  a  pal- 
try and  insufficient 
amount  for  existing 

creditors.  Woodward  v.  Wyman,  53 

Vt.  645,  647.   There  appears  to  be 

some  confusion  in  our  cases,  as  is 

Boled  in  Wilson' V.  Spear,  68  Vt.  145, 

84  Atl.  429;  but  the  doctrine  .dearly 

enunciated  by  Judge  Peck  in  Church 

V.  Chapin,  above  referred  to,  is  un- 
doubtedly the   law   of  this   state. 

And,  in  general,  a  transfer  of  prop- 
erty   in    considera- 

;S?;jSr*"~  ""  fion  of  future  sup- 
port is  invalid  as  to 

creditors,  unless  the  grantor  retains 

property  ample  for  tiie  payment  of 

his  debts.    12  B.  a  L.  546;  David- 
son v.  Burk^  143  lU.  139,  36  Am. 

St.  Rep.  367,  32  N.  E.  614 ;  Annis  v. 

Bonar,  86  111.  128;  Rice  v.  Cunning- 
ham, 116  Mass.  466.    Though  the 
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consideration  is  valuable,  it  is  want- 
ing in  good  faith  as  to  creditors, 
and  the  character  of  the  toansaction 
is  such  as  to  put  the  grantee  or 
vendee  upon  inquiry.  Bigelow, 
Fraud.  Conv.  648. 

But  the  trustees  contend  in  argu- 
ment that  they  cannot  be*  held 
chargeable  on  account  of  the  note 
turned  out  to  them  by  the  defend- 
ant; that,  treating  the  assignment 
of  the  note  as  void  as  to  the  credi- 
tor bank,  its  remedy,  so  far  as  the 
note  is  concerned,  is  against  the 
Leslies,  the  makers  of  the  note,  who, 
and  not  the  Stuarts,  are  indebted  to 
the  principal  defendant  thereon. 
But  the  trustees,  the  Stuarts, 
realized  on  the  note  turned  out  to 
them,  by  surrendering  it  and  taking 
therefor,  in  part  _„„„„„,„«  „t 
money,  and  in  part  «o*B«.jiabiiity 
a  well-secured  note,  "  "•"• 

ruiming  to  tiiemseilves.  To  such  a 
situation  the  case  of  Smith  v.  Wiley, 
41  Vt.  19,  is  applicable.  The  argu- 
ment for  the  trustees  there  was  sulo- 
stantially  that  made  for  the  trustees 
here.  But  there  Judge  Barrett,  who 
tried  the  case  in  county  court,  held 
the  trustees  liable  both  for  money 
received  and  notes  taken  as  their 
own,  and  this  court,  in  an  opinion 
by  Chief  Justice  Pierpoint,  affirmed 
the  judgment,  sajring^  after  a  refer- 
ence to  the  commissioner's  report: 
"The  fact  being  catablished  that  the 
trustee  has  taken  these  notes,  and 
appropriated  them  to  himself,  and 
converted  them  to  his  own  use,  he 
must  stand  in  respect  to  them  and 
the  principal  debtor,  in  the  same 
position  that  he  would  if  he  had 
actually  received  the  money  upon 
them." 

We  are  satisfied  wil^  this  deci- 
sion, and  it  applies  here. 

In  converting  to  their  own  use  the 
notes  turned  out  to  them  by  Knight, 
the  trustees  held  the  proceeds  of  the 
transaction,  to  answer  the  claims  of 
the  existing  creditors,  disenthralled 
of  the  provisions  as  to  times  of  pay- 
ment in  the  original  notes,  or  in  the 
notes  whidi  they  chose  to  talra  in 
accomplishing  the  conversion. 
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It  appears  that  the  trustees  had 
paid  out  about  $150  for  the  mainte- 
nance of  Knight  during  a  period  of 
some  months,  but  it  also  apiiears 
that  they  had  received  more  than 
that  amount  in  rentals  from  the  real 
estate  conveyed  to  them  in  consid- 
eration of  Knight's  support;  and  so 
there  is  no  occasion  for  considering 
-.«oon«ti««v.       such     expenditures 

noaejr  expended    aS        afiectmg        the 

*or.-pport.  amount  for  which 
the  trustees  are  chargeable  under 
Pub.  Stat.  §  1723.  The  trustees  ex- 
cepted to  the  findings  of  the  com- 
missioner as  to  the  value  of  the 
property  reserved  by  Knight,  on  the 
ground  that  the  findings  were  not 
warranted  by  the  facts  reported, 
nor  by  the  evidence  which  is  re- 
ferred to.  But  it  is  enough  to  say 
in  this  regard  that  the  exception  is 
ill-grounded.  Some  evidence  bear- 
ing on  these  findings  was  received 
under  objection  and  exception,  but 
so  far  as  any  such  exception  is  re- 
lied on,  it  is  clear  that  tiie  evidence 


was  of  inferential  value,  in  connec- 
tion with  other  evidence. 
Judgment  affirmed. 


NOTE. 

The  holding  in  the  reported  ease 
(Ludlow  Sav.  Bank  &  T.  Co.  v. 
Knight,  ante,  1433)  that  a  conveyance 
of  property  in  consideration  of  sup- 
port to  be  furnished,  which  leaves  in- 
sufficient assets  to  satisfy  the  claims 
of  creditors,  is  fraudulent  as  to  them, 
is  sustained  by  the  great  weight  of  au- 
thority, as  is  shown  in  subdivision  II. 
of  the  annotation,  covering  the  gen- 
eral subject,  "Conveyance  in  consid- 
eration of  future  support  as  fraudu- 
lent against  creditors,"  post,  1438. 

The  effect  of  the  good  faith  of  the 
grantee,  and  his  lack  of  knowledge  of 
the  intention  of  the  grantor  to  hinder, 
delay,  or  defraud  creditors,  is  con- 
sidered in  subdivision  VII.  of  the  an- 
notation above  referred  to. 


J.  G.  CHERRY  COMPANY,  Appt., 

V. 

CHARLES  A.  HELM  et  al. 

Webratka  Supreme  Court— September  90,  lOXS, 
(98  Neb.  626,  154  N.  W.  206.) 

Creditors'  bill  —  conveyance  for  support  as  frandalent. 

Property  conveyed  by  a  debtor  in  consideration  of  an  agreement  for 
his  future  support  may  be  subjected  to  the  payment  of  a  judgment,  where 
there  is  no  other  means  of  enforcing  pajrment,  to  the  extent  that  the 
value  of  the  property  exceeds  the  amount  of  support  actually  furnished 
by  the  grantee  in  good  faith. 

[See  note  on  this  question  beginning  on  page  1438.] 

Headnote  by  Moerissey,  Ch.  J. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  York 
County  in  defendants'  favor  in  an  action  brought  to  subject  certain  real 
estate  to  the  pasntnent  of  a  judgment,  recovered  by  plaintiff  against  de- 
fendant Helm.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  George  W.  France,  for  appel- 
lant: 

Transactions  of  this  kind  between 
relatives,  whereby  creditors  are  de- 
prived of  their  just  dues,  will  be  scru- 
tinized very  closely,  and  it  must  be 
clearly  made  to  appear  that  such 
transactions  were  entered  into  in  good 
faith,  and  the  consideration  actually 
paid  without  intent  to  hinder,  delay,  or 
defraud  creditors. 

Aultman  v.  Obermeyer,  6  Neb.  265; 
Fisher  v.  Herron,  22  Neb.  183, 34  N.  W. 
365;  Bartlett  v.  Cheesbrough,  23  Neb. 
767,  37  N.  W.  652;  Plummer  v.  Rum- 
mel,  26  Neb.  142,  42  N.  W.  336;  Stein- 
kraus  t.  Eorth,  44  Neb.  777,  62  N.  W. 
1110. 

In  regard  to  transactions  between 
relatives,  of  the  nature  and  effect  as 
to  creditors  of  the  party  whose  con- 
veyance is  attacked,  it  devolves  on  the 
party  who  asserts  and  relies  thereon 
to  establish  the  bona  fides  of  the 
transaction  in  all  particulars  and 
elements,  inclusive  of  the  indebted- 
ness. 

Seitz  V.  Mitchell,  94  U.  S.  583,  24  L. 
ed.  179 ;  First  Nat  Bank  v.  Bartlett,  8 
Neb.  329,  1  N.  W.  145;  Carson  v.  Stev- 
ens, 40  Neb.  112,  42  Am.  St.  Rep.  661, 
68  N.  W.  845;  Heffley  v.  Hunger,  64 
Neb.  776,  75  N.  W.  53 ;  Lusk  v.  Riggs, 
65  Neb.  268,  91  N.  W.  243;  Seeley  v. 
Ritchey,  76  Neb.  427,  107  N.  W.  769, 
110  N.  W.  1105. 

The  consideration,  in  transfers  be- 
tween relatives,  where  creditors  are 
hindered,  delayed,  or  defrauded,  must 
be  paid. 

Bartlett  v.  Cheesbrough,  23  Neb. 
767,  37  N.  W.  652;  Plummer  v.  Rum- 
mel,  26  Neb.  142,  42  N.  W.  336;  Melick 
V.  Vamey,  41  Neb.  105,  59  N.  W.  521 ; 
Heffley  v.  Hunger,  64  Neb.  776,  75  N. 
W.53. 

Mr.  W.  L.  Kirkpatrick,  for  appel- 
lees: 

There  can  be  no  doubt  but  that  the 
title  conveyed  is  as  good  and  indefeasi- 
ble as  one  conveyed  upon  any  other 
good  and  sufficient  consideration. 

Gardner  v.  Lightfoot,  71  Iowa,  677, 
82  N.  W.  610;  Walker  v.  Walker,  104 
Iowa,  505,  73  N.  W.  1078;  Baxter  v. 
Avery,  5  Neb.  (Unof.)  816,  98  N.  W. 
667;  Valparaiso  State  Bank  v. 
Schwartz,  92  Neb.  675,  42  L.B.A.(N.S.) 
1213,  138  N.  W.  767,  Ann.  Cas.  1914B, 
986. 

Morrissey,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

November  8,  1910,  defendant 
Helm  and  his  invalid   wife  came 
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from  South  Dakota,  and  took  up 
their  residence  at  York,  Nebraska, 
with  defendant  Lawson,  their  foster 
son.  Helm  bought  a  5-acre  tract  of 
land  adjoining  the  property  of  Law- 
son,  and  commenced  the  erection  of 
a  house,  with  the  intention  of  resid- 
ing therein,  but  Mrs.  Helm  died 
April  14,  1911,  while  they  were  still 
living  in  the  Lawson  home.  In  the 
early  winter  Helm  fell,  sustaining 
severe  injuries,  and  was  confined  to 
his  bed  for  a  considerable  time. 
Lawson  and  his  wife  nursed  and 
cared  for  Mr.  and  Mrs.  Helm  as  they 
would  for  natural  parents,  and, 
after  the  death  of  his  wife.  Helm 
proposed  to  Lawson  that  he  deed 
Lawson  the  property  heretofore 
mentioned,  as  compensation  for  the 
service  rendered  in  caring  for  him- 
self and  his  deceased  wife,  and  the 
further  consideration  of  an  oral 
agreement,  whereby  Lawson  agreed 
to  maintain  and  support  Helm  and 
give  him  a  suitable  home  during 
Helm's  lifetime.  The  property  is 
claimed  by  plaintiff  to  b^  worth  $6,- 
500,  and  is  admitted  in  'the  answer 
of  Lawson  to  be  worth  $5,000.  It 
is  undisputed  that  Helm  had  no 
children  except  this  foster  son;  that 
he  was  then  advanced  in  years,  and 
somewhat  crippled  by  reason  of  the 
fail  he  had  received  during  the  win- 
tor;  and  that  he  had  no  other  prop- 
erty, except  the  real  estate  herein 
involved.  The  deed  to  the  premises 
was  made  and  recorded  June  27, 
1911. 

Before  coming  to  live  with  his 
foster  son  Helm  had  been  employed 
by  the  plaintiff,  and  there  was  an 
unsettied  account  between  them. 
Plaintiff  sent  this  account  to  an  at- 
torney at  York,  who  received  it 
July  8,  1911,  and  immediately  took 
stops  to  make  the  collection.  Helm 
denied  that  he  was  indebted  to 
plaintiff,  and  refused  to  pay.  The 
attorney  then  called  on  Lawson,  but 
payment  was  not  made,  and  July  20, 
1911,  suit  was  instituted,  which  re- 
sult^ in  judgment  in  favor  of  plain- 
tiff for  $437,  and  costs  taxed  at 
$20.90.  Execution  was  issued  and 
returned  nulla  bona,  and  this  action 
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was  brought  in  the  district  court  for 
York  county,  to  set  aside  the  deed 
of  conveyance  and  subject  the  real 
estate  to  the  payment  of  this  judg- 
ment. There  is  no  dispute  as  to  the 
facts.  While  it  is  alleged  that  the 
deed  was  made  for  the  purpose  of 
defrauding  creditors  of  Charles  A. 
Helm,  yet  we  think  the  proof  fails 
to  show  any  fraudulent  intent  on 
the  part  of  either  Helm  or  Lawson. 
However,  the  direct  effect  of  the 
transfer  was  to  prevent  the  plaintiff 
from  collecting  its  judgment,  and, 
to  that  extent,  it  may  be  said  lo  be 
a  constructive  fraud.  Helm  was  in- 
debted to  Lawson  for  the  care  and 
support  given  himself  and  wife,  but 
the  exact  amount  is  not  shown. 
There  is  enough  testimony  in  the 
record  on  this  point,  however,  to 
indicate  that  the  amount  does  not 
exceed  one  fourth  the  value  of  the 
property  conveyed,  and,  if  this 
judgment  is  made  a  lien  against  the 
property,  Lawson  will  still  be  left 
an  equity  worth  much  more  than 
the  amoun^  actually  due  from  Helm. 
The  greater  part  of  the  consider- 
ation for  this  conveyance  consisted 


of  an  agre^nent  for  future  support 
of  the  grantor.  The  weight  of  au- 
thority is  to  the  effect  that  it  is  the 
legal  duty  of  a  debtm:  to  pay  his 
debts  before  he  can  convey  prop- 
erty to  provide  for 

his    future    support,    creditors'  MIl- 

and    that    existing  JS^SJf^S*  **' 

creditors  may  avail  'r«»dBi««t. 
themselves  of  prop- 
erty conveyed  for  future  support 
when  the  debtor  has  no  other  prop- 
erty out  of  which  payment  can  be 
enforced.  Harris  v.  Brink,  100 
Iowa,  366,  62  Am.  St.  Rep.  578,  69 
N.  W.  684;  Walker  v.  Cady,  106 
Mich.  21,  63  N.  W.  1005;  Henry  v. 
Hinman,  25  Minn.  199;  Gaar  y. 
Hart,  77  Iowa,  597,  42  N.  W.  451. 

Ai^lying  this  rule  to  the  facts  of 
tills  case,  it  is  apparent  that  plain- 
tiff is  entitled  to  have  this  property 
subjected  to  the  payment  of  ite 
judgment,  and  the  cause  is  reversed 
and  remanded,  with  directions  to 
enter  a  decree  establishing  the 
judgment  in  suit  as  a  first  lien  on 
the  real  estate. 

Barnes,  Fawcett,  and  Hamer,  JJ., 
not  sitting. 


ANNOTATION. 


Conveyance  fai  consideration  of  futare  aupport  as  traudulmt  agaiaat  cMdilon. 


I.  Introdactory,  1488. 

II.  OcnsrollF,   1438. 

III.  Support  actually  famished,  1443. 

IV.  Support  as  part  consideration,  1444. 
V.  Full   consideration   in   addition  to 

support,  1447. 

1.  Jtt(rodu«t«fir. 

This  note  is  confined  to  a  discussion 
of  the  validity  as  against  creditors,  of 
a  conveyance  made  in  consideration  of 
an  agreement  to  sujjport  the  grantor. 
It  does  not  include  a  consideration  of 
conveyances  in  trust  for  the  benefit  of 
the  grantor,  or  which  reserve  some 
beneficial  use  of  the  property. 

Those  phases  of  the  question  which 
are  common  to  all  conveyances  in 
fraud  of  creditors,  such  as  the  neces- 
sity that  the  creditor  shall  reduce  his 
claim  to  judgment,  the  rights  of  a 


VI.  Effect  of  solvency  of  grantor,  1449. 
VII.  Effect   of   good   faiti)   of  grastee, 

1451. 
Vni.  Who  may  attack  conveyance: 

a.  Subsequent  creditors,  1462. 

b.  Estoppel,  1468. 

purchaser  from  a  fraudulent  grantee, 
and  the  like,  are  also  excluded. 

II.  GeneniUy. 

The  courts  are  entirely  in  accord 
as  to  the  substance  of  the  general  rule 
respecting  the  validity  as  to  creditors, 
of  a  conveyance  in  consideration  of 
the  futare  support  of  the  grantor,  but 
differ  somewhat  as  to  the  form  of  its 
statement.  In  some  cases  it  is  said, 
generally,  that  such  a  conveyance  is 
void  as  to  creditors.  See,  for  example, 
Stokes  V.  Jones  (1861)  18  Ala.  784; 
Annis  v.  Bonar  (1877)  86  IlL  128.    In 
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otiier  cases  the  conveyance  is  said  to 
be  "prima  facie"  or  "presumptively" 
void.  See  Sidensparker  v.  Sidenspark- 
er  (1864)  62  Me.  481,  83  Am.  Dec.  527; 
Slater  v.  Dudley  (1886)  18  Pick. 
(Haas.)  S7S;  Tupper  v.  Thompson 
(1880)  26  Minn.  885,  4  N.  W.  621; 
Bumpaa  ▼.  Dotson  (1846)  7  Humph. 
(Tenn.)  810,  46  Am.  Dee.  81.  But, 
while  it  is  not  always  thus  expressed 
in  the  decisions,  it  seems  that  the  state- 
ment that  the  invalidity  is  presump- 
tive only  means  merely  that  the  con- 
veyance may  be  sustained,  by  showing 
that  the  jrrantor  retained  property  suf- 
ficient to  pay  his  debts  existing  at  the 
time  of  the  conveyance.  See  infra,  VI. 
Thus,  in  Hanna  v.  Charleston  Nat. 
Bank  (1904)  55  W.  Va.  185,  46  S.  E. 
920,  it  was  said  that  a  conveyance  in 
consideration  of  future  support  is 
"prima  facie  void,  as  a  matter  of  law," 
and  that  "this  can  only  be  overcome  by 
the  grantee  showing  that  the  grantor 
reserved  a  sufficient  amount  of  prop- 
erty to  pay  all  his  existing  debts."  See 
to  the  same  effect.  Spear  v.  Spear 
(1903)  97  Me.  498,  64  Atl.  1106. 

It  may,  therefore,  be  stated  as  the 
general  rule  that  if  a  person  conveys 
property  wholly,  or  in  substantial 
part,  in  consideration  of  an  agreement 
tc  support  him  in  the  future,  and  by 
the  conveyance  renders  himself  un- 
able to  pay  his  debts,  the  conveyance 
is  invalid  as  to  existing  creditors. 
The  rule  rests  on  the  theory  that  a 
conveyance  whereby  a  debtor  puts  his 
property  beyond  the  reach  of  his  credi- 
tors, on  an  agreement,  in  effect,  that 
the  whole  or  a  part  of  its  value  shall 
be  devoted  to  his  use,  is  constructive- 
ly fraudulent,  and  such  a  conveyance 
is,  therefore,  invalid  as  a  matter  of 
law,  irrespective  of  the  existence  of 
an  actual  fraudulent  intent. 

Alabama. — Stokes  v.  Jones   (1861) 

18  Ala.  734;  Sandlin  v.  Robbins  (1878) 
62  Ala.  477. 

California.— Baxter  v.  Baxter  (1912) 

19  Cal.  App.  238, 126  Pac.  369. 
Colorado.— Fahey  v.  Fahey   (1908) 

48  Colo.  864, 18  L.R.A.(N.S.)  1147, 127 
AnL  St  Rep.  118,  96  Pac.  261. 

niinols.— Tniitfc  v.  Griffin  (1871)  61 
HI.  26;  Annis  v.  Bonar  (1877)  86  111. 
128;  LawsoB  v.  Funk  (1884)  108  111. 


602;  Harting  v.  Jockers  (1891)  1S6  111. 
627,  29  Am.  St.  Rep.  341,  27  N.  E.  188; 
Davidson  v.  Burke  (1892)  143  111.  139, 
36  Am.  St.  Rep.  367,  32  N.  E.  614; 
Parker  v.  Cain  (1888)  28  111.  App.  698; 
Vanston  v.  Davidson  (1891)  41  111. 
App.  646. 

Indiana. —  Tyner  ▼.  Somerville 
(1848)  1  Ind.  176;  Spiers  v.  Whitesell 
(1901)  27  Ind.  App.  204,  61  N.  E.  28. 

Iowa. — Graham  v.  Rooney  (1876)  42 
Iowa,  667;  Harris  ▼.  Brink  (1896)  100 
Iowa,  366,  62  Am.  St.  Rep.  578,  69  N. 
W.  684;  Seekel  v.  Winch  (1899)  108 
Iowa,  102,  78  N.  W.  821;  Mallow  v. 
Walker  (1901)  116  Iowa,  238,  91  Am. 
St.  Rep.  168,  88  N.  W.  452;  Ck>leman  v. 
Gammon  (1900)  —  Iowa,  — ,  83  N.  ^. 
898. 

Kansas.— Farlin  v.  Sook  (1883)  30 
Kan.  401,  46  Am.  Rep.  100,  1  Pac.  123. 

Kentucky.  —  Marshall  v.  Strange 
(1888)  10  Ky.  L.  Rep.  410,  9  S.  W.  250; 
Morton  v.  Young  (1917)  173  Ky.  301, 
190  S.  W.  1090;  Walker  v.  Williamson 
(1917)  177  Ky.  699,  198  S.  W.  10; 
Dalton  V.  Howell  (1918)  180  Ky.  479, 
203  S.  W.  194. 

Louisiana. — ^Duval  v.  Audrey  (1846) 
1  La.  Ann.  243. 

Maine.— Rollins  v.  Mooers  (1845)  25 
Me.  192;  Webster  v,  Withey  (1845)  25 
Me.  326;  Sidensparker  v.  Sidensparker 
(1864)  52  Me.  481,  83  Am.  Dec.  527 
Graves  v.  Blondell  (1879)  70  Me.  190 
Egery  v.  Johnson  (1879)  70  Me.  268 
Spear  v.  Spear  (1903)  97  Me.  498,  54 
Atl.  1106;  Merithew  v.  Ellis  (report- 
ed herewith)  ante,  1429. 

Maryland.  —  Wilmer  v.  Placide 
(1917)  181  Md.  399,  102  Atl.  641. 

Massachusetts.  —  Gunn  v.  Butler 
(1836)  18  Pick.  248;  Rolfe  v.  Clarke 
(1916)  224  Mass.  407, 113  N.  E.  182. 

Michigan.  —  Rynearson  v.  Turner 
(1883)  52  Mich.  7, 17  N.  W.  219. 

Minnesota.  —  Henry  v.  Hlnman 
(1878)  25  Minn.  199;  Tupper  v. 
Thompson  (1880)  26  Minn.  385,  4  N. 
W.  621;  McCord  v.  Knowlton  (1900) 
79  Minn.  299,  82  N.  W.  689. 

Missouri. — ^Bank  of  Versailles  v. 
Guthrey  (1896)  127  Mo.  189,  48  Am. 
St.  Rep.  621,  29  S.  W.  1004;  Walther  v. 
Null  (1911)  233  Mo.  104, 134S.  W.998; 
Massey  v.  McCoy  (1899)  79  Mo.  App. 
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169;  Eesran  v.  Haslett  (1908)  128  Mo. 
App.  286,  107  S.  W.  17. 

Nebraska.— J.  6.  Cherry  Co.  v. 
Helm  (reported  herewith)  ante,  1436. 

New  Hampflhire. — Smith  v.  Smith 
(1841)  11  N.  H.  460;  Morrison  v.  Mor- 
rison (1869)  49  N.  H.  69. 

New  York. — Robinson  v.  Stewart 
(1854)  10  N.  Y.  189;  Stearns  v.  Gage 
(1879)  79  N.  Y.  102;  Nugent  v.  Foley 
(1912)  187  N.  Y.  Supp.  705;  Lovejoy  v. 
Chapin  (1909)  115  N.  Y.  Supp.  947; 
Todd  V.  Monell  (1879)  19  Hun,  362. 

North    Carolina. — Cansler  v.   Cobb 

(1877)  77  N.  C.  30. 

North  Dakota. — ^International  Har- 
vester Co.  V.  Hecker  (1917)  36  N.  D. 
95,  161  N.  W.  1007. 

Oklahoma.  —  Shelby  v.  Ziegler 
(1908)  22  Okla.  799,  98  Pac.  989. 

Ohio.— Krider  v.  Koons  (1891)  18 
Ohio  C.  D.  110. 

Oreion.-Jolly  v.  Kyle  (1895)  27 
Or.  95,  89  Pac.  999. 

Pennsylvania. — Hennon  v.  McCIane 

(1878)  88  Pa.  219;  Houseman  v.  Gross- 
man (1896)  177  Pa.  463,  85  Atl.  786; 
Shakely  v.  Guthrie  (1896)  2  Pa. 
Super.  Ct.  414;  Geiger  v.  Welsh  (1829) 
1  Rawle,  349. 

Yenuont — Crane  v.  Stickles  (1843) 
16  Vt.  262;  Jones  v.  Spear  (1849)  21 
Vt  426;  Church  v.  Chapin  (1862)  35 
Vt  223;  Woodward  v.  Wyman  (1881) 
68  Vt.  646;  Pease  v.  Shirlock  (1891)  68 
Vt.  622,  22  Atl.  661;  LUDLOW  Sav. 
Bank  &  T.  Go.  y.  Knight  (reported 
herewith)  ante,  1433. 

West  Virgrinia. — Hanna  v.  Charles- 
ton Nat.  Bank  (1904)  55  W.  Va.  185, 
46  S.  E.  920;  Flaherty  v.  Stephenson 
(1904)  56  W.  Va.  192,  49  S.  E.  131; 
Metz  V.  Patton  (1908)  63  W.  Va.  439, 
60  S.  E.  899;  Shurtleff  v.  Right  (1909) 
66  W.  Va.  582,  135  Am.  St.  Rep.  1041, 
66  S.  E.  719. 

Wisconain.— Faber  v.  Matz  (1893) 
86  Wis.  370,  67  N.  W.  39;  Stapleton  v. 
Brannan  (1899)  102  Wis.  26.  78  N. 
W.  181. 

England.— Comiah  ▼.  Clark  (1872) 
L.  R.  14  Eq.  184.  42  L.  J.  Ch.  N.  S.  14, 
26  L.  T.  N.  S.  494,  20  Week.  Rep.  897; 
Re  Pearson  (1876)  L.  R.  S  Ch.  Div. 
807,  36  L.  T.  N.  S.  68,  25  Week.  Rep. 
126.    Compare    Gale    v.    Williamson 


(1841)  8  Mees.  &  W.  404, 161  Eng.  Re- 
print, 1096,  10  L.  J.  Exch.  N.  S.  446. 

Canada. — Ouelette  v.  Albert  (1913) 
42  N.  B.  254;  Kearney  v.  Jack  (1912) 
41  N.  B.  293 ;  McNeil  v.  McPhee  (1898) 
31  N.  S.  140;  Conrad  v.  Corkum  (1902) 
36  N.  S.  288,  6  B.  R.  C.  271. 

A  fraudulent  intention  to  hinder 
and  delay  creditors  is  presumed  as  « 
matter  of  law,  from  a  conveyance  by 
an  insolvent  debtor  of  property  which 
is  liable  for  his  debts  in  consideration 
of  an  agreement  to  support  the  grant- 
or. Fahey  v.  Fahey  (1908)  43  Colo.  354, 
18  L.R.A.(N.S.)  1147, 127  Am.  St.  Rep. 
118,  96  Pac.  261. 

In  Harting  v.  Jockers  (1891)  186  m. 
627,  29  Am.  St.  Rep.  341,  27  N.  E.  188, 
the  court  said:  "An  agreement  for 
future  support  is  a  valuable  considera- 
tion ;  but,  being  in  effect  a  transfer  of 
proper^  to  the  use  of  the  grantor,  it 
will  be  insufficient  to  uphold  the  con- 
.veyance,  when  to  do  so  will  operate  to 
the  prejudice  of  existing  creditors.  It 
is  wholly  immaterial  that  no  actual 
fraud  is  shown  to  have  been  intended, 
for  the  result  would  be  the  same,  that 
is,  to  give  the  debtor  the  beneficial 
enjoyment  of  that  which  rightfully 
belongs  to  the  creditor;  and  the  trans- 
action is,  therefore,  wanting  in  the 
good  faith  necessary  to  the  validity  of 
the  contract.  If  the  act  done  will 
necessarily  have  the  effect  of  hinder- 
ing and  delaying  creditors,  the  law 
presumes  that  it  was  done  with  that 
fraudulent  purpose  and  intent." 

In  Annis  v.  Bonar  (1877)  86  UL  128, 
it  was  said:  "The  mere  fact  that  a 
party  is  indebted  does  not  operate  to 
deny  him  the  right  of  securing  a  fu- 
ture support  for  himself  and  family 
or,  for  that  matter,  for  any  member 
of  his  family,  or  for  a  stranger,  by 
transferring  jiroperty  therefor,  pro- 
vided that  he  retains  other  property 
of  sufficient  amount  for  the  payment 
of  his  debts.  But  he  cannot  defraud 
creditors  by  taking  everything  from 
which  they  can  enforce  payment  of 
their  debts,  and  transferring  it  to  an- 
ticipate his  own  future  wants,  or  those 
of  others." 

In  Harris  v.  Brink  (1896)  100  Iowa, 
866,  62  Am.  St.  Rep.  678,  69  N.  W.  684, 
the  court  said :    "It  appears  to  be  well 
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settled  that,  where  the  consideration 
for  a  conveyance  is  an  agreement  for 
the  future  support  of  the  grantor,  the 
transaction  is  fraudulent  in  law  as  to 
the  creditors,  to  the  extent  which  the 
value  of  the  property  is  in  excess  of 
the  support  furnished.  The  authori- 
ties proceed  upon  the  theory  that  it  is  ■ 
the  legal  duty  of  a  debtor  to  pay  his 
debts,  rather  than  to  provide  for  his 
future  support,  and  that  existing  cred- 
itors may  avail  themselves  of  properly 
conveyed  for  future  support  for  the 
payment  of  their  claims,  when  the 
debtor  has  no  other  property  out  of 
which  payment  can  be  enforced." 

In  Bank  of  Versailles  v.  Guthrey 
(1895)  127  Mo.  189,  48  Am.  St.  Rep. 
621,  29  S.  W.  1004,  it  was  said :  "With 
respect  to  property  which  may  be  sub- 
jected to  the  payment  of  the  debts  of  a 
debtor,  we  fully  agree  to  the  rule  an- 
nounced in  Wait,  Fraud.  Conv.  &  Credi- 
tors' Bills,  2d  ed.  §  211;  Crane  v. 
Stickles  (1843)  16  Vt.  252;  Stanley  v. 
Robbins  (1863)  86  Vt  482;  Woodward 
V.  Wyman  (1881)  53  Vt.  647;— that  is, 
that  he  cannot  convey  his  property, 
which  is  subject  to  the  pajonent  of  his 
debts,  in  consideration  of  an  obliga- 
tion for  support  for  life,  or  any  con- 
siderable length  of  time,  unless  he  re- 
tain whatever  is  necessary  to  satisfy 
his  creditors,  as  the  law  will  not  allow 
any  person,  having  means,  to  make 
provision  for  himself  and  family  dur- 
ing life  at  the  expense  df  his  creditors. 
To  do  so  would  be  to  encourage  fraud, 
by  permitting  a  debtor,  possessed  of 
■an  unlimited  amount  of  property,  to 
place  it  beyond  the  reach  o^  his  credi'; 
tors,  by  conveying  it,  for  and  in  con- 
sideration of  the  support  of  himself 
and  wife  or  any  member  of  his  family,  • 
for  and  during  the  life  of  any  one  or 
all  of  them." 

In  Young  v.  Heermans  (1876)  66  N. 
Y.  374,  it  was  said:  "A  deed  is  not 
per  se  fraudulent,  even  against  exist- 
ing creditors,  merely  because  it  is 
voluntary.  The  want  of  a  considera- 
tion is  only  a  circumstance,  from 
which,  with  other  circumstances, 
fraudulent  intent  may  be  inferred. 
Still  less  is  it  per  se  fraudulent  and 
void  as  against  subsequent  creditors. 
There  must  be  circumstances  showing 
2  A.L.R.— 91. 


actual  fraud  to  impeach  the  convey- 
ance, and  facts  proved  to  show  that  ac- 
tual fraud  was  contemplated.  .  ;  . 
Upon  proof  of  an  existing  indebted- 
ness, the  fact  that  the  grant  was  of  all 
the  property  of  the  debtor  in  trust  for 
himself  and  for  his  use  would  be  con- 
clusive evidence  of  fraud,  and  it  could 
not  be  overcome  by  any  proof  of  inno- 
cent intention." 

In  Kearney  v.  Jack  (1912)  41  N.  B. 
293,  the  court  said :  "It  has  been  many 
times  decided  that  where  a  debtor,  by 
a  voluntary  conveyance,  devests  him- 
self of  so  much  of  his  property  that 
there  is  not  left  to  him  sufficient  to 
satisfy  his  debts,  outstanding  at  the 
date  of  the  conveyance,  the  court  will 
imply  a  fraudulent  intent  on  the  part 
of  the  debtor,  and  set  aside  the  con- 
veyknce,  and  will  do  this  regardless  of 
what  may  have  been  the  actual  intent 
of  the  debtor,  and  even  despite  the 
fact  that  it  appear  the  debtor  really 
acted  bona  fide,  and  without  any  ac- 
tually dishonest  or  fraudulent  intent." 
But  in  Doe  ex  dem.  Keith  v.  Corey 
(1890)  29  N.  &  287,  it  was  held  that 
where  the  consideration  of  a  convey- 
ance of  all  the  grantor's  property  was 
his  support  and  maintenance,  and  the 
conveyance  was  made  bona  fide,  with 
no  intent  to  defeat  or  delay  creditors, 
it  was  valid,  although  it  might  prevent 
the  payment  of  creditors.  It  appeared, 
however,  that  the  indebtedness  of  the 
grantor,  at  the  time  of  the  convey- 
ance, was  less  than  $100. 

It  has  been  held  that  the  rule  that 
a  conveyance  in  consideration  of  fu.- 
ture  support  is  void  as  a  matter  of 
law,  irrespective  of  the  intent  of  the 
parties,  is  not  affected  by  a  statute  de- 
claring that  fraudulent  intent  "shall 
be  deemed  a  question  of  fact,  and  not 
of  law."  Coleman  v.  Burr  (1883)  98 
N.  Y.  17,  46  Am.  Rep.  160,  wherein, 
after  quoting  the  statute,  the  court 
said:  "The  claim  is  made  that  here 
there  is  no  finding  by  the  referee  of 
a  fraudulent  intent;  but  that,  on  the 
contrary,  he  has  found  the  whole 
transaction  to  be  fair  and  honest.  He 
has,  however,  found  facts  from  which 
the  inference  of  fraud  is  inevitable; 
and,  although  he  has  characterized 
the  transactions  as  honest  and  fair, 
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that  does  not  make  them  innocent,  nor 
chans:e  their  essential  character  in  the 
eye  of  the  law.  Mr.  Burr  must  be 
deemed  to  have  intended  the  natural 
and  inevitable  consequence  of  his  acts, 
and  that  was  to  binder,  delay,  and  de- 
fraud his  creditors." 

Where  a  conveyance  in  consideration 
of  future  support  is  revocable  at  the  in- 
stance of  the  grantor,  and  in  the  exer- 
cise of  his  power  of  revocation  he  di- 
rects the  grantee  to  convey  it  to  a 
creditor,  that  conveyance  is  valid, 
since  it  is  in  effect  made  by  the  grant- 
or, who  has  the  right  to  prefer  a  credi- 
tor. Kegan  v.  Haslett  (1908)  128  Mo. 
App.  286,  107  S.  W.  17. 

In  McCord  v.  Knowlton  (1900)  79 
Minn.  299,  82  N.  W.  589,  it  was  held 
that,  where  a  conveyance  and  an 
agreement  by  the  grantee  to  support 
the  grantor  are  executed  contempo- 
raneously, it  will  be  presumed  that  one 
is  the  consideration  for  the  other,  so 
that  the  conveyance  is  presumptively 
fraudulent  as  to  creditors. 

In  Wooten  v.  Clark  (1861)  23  Miss, 
75,  it  was  said  that  a  conveyance  by  an 
insolvent  debtor,  in  consideration  of 
future  support,  will  be  regarded  with 
"great  suspicion."  See  to  the  same 
effect,  Henderson  v.  Downing,  24  Mias. 
106;  Hunt  v.  Knox  (1857)  34  Miss. 
655. 

In  a  number  of  cases  the  invalidity 
of  a  conveyance  in  consideration  of 
the  future  support  of  the  grantee  has 
been  put  on  the  ground  that  it  created 
a  secret  trust  for  the  benefit  of  the 
grantor,  though,  as  appears  from  the 
cases  heretofore  cited,  the  secrecy  of 
the  consideration  is  not  essential  to 
the  application  of  the  general  rule. 

United  States. — Lukins  v.  Aird 
.  (1868)  6  Wall.  78,  18  L.  ed.  750,  see 
also  Rose's  Notes  to  this  case. 

Connecticut. — ^Pettibone  v.  Stevens 
(1842)  15  Conn.  19,  88  Am.  Dec.  57. 

Illinois.— Power  v.  Alston  (1879)  98 
111.  587;  Moore  v.  Wood  (1881)  100  111. 
461;  Gordon  v.  Reynolds  (1885)  114 
111.  118,  28  N.  E.  466;  Mitchell  v.  Saw- 
yer (1886)  115  111.  660,  6  N.  E.  109. 

Iowa. — Macomber  v.  Peck  (1874)  89 
Iowa, '861;  Graham  v.  Rooney  (1876) 
'42  Iowa,  667;  Strong  v.  Lawrence 
(1882)  68  Iowa,  65,  12  N.  W.  74. 


Maine. — Sidensparker  v.  Sidenspar- 
ker  (1864)  52  Me.  4Sh  83  Am.  Dec. 
527. 

Massachusetts. — Rice  v.  Cunning- 
ham (1875)  116  Mass.  466, 

New  Hampshire. — Ckwlidge  v.  Mel- 
vin  (1861)  42  N.  H.  510. 

North  Carolina. — Clement  v.  Ck>zatt 
(1891)  109  N.  C.  173,  18  S.  E.  892. 

North  Dakota. — Newell  v.  Wagness 
(1890)  1  N.  D.  62,  44  N.  W.  1014. 

Thus,  it  was  said  in  Lukins  v.  Aird 
(U.  S.)  supra :  "The  law  will  not  per- 
mit a  debtor  in  failing  circumstances 
to  sell  his  land,  convey  it  by  deed  with- 
out reservations,  and  yet  secretly  r»> 
serve  to  himself  the  right  to  possess 
and  occupy  it  for  a  limited  time,  for 
his  own  benefit.  Such  a  transfer  may 
be  upon  a  valuable  consideration,  but 
it  lacks  the  element  of  good  faith ;  for, 
while  it  professes  to  be  an  absolute 
conveyance  on  its  face,  there  is  a  con- 
cealed agreement  between  the  parties 
to  it,  inconsistent  with  its  terms,  se- 
curing a  benefit  to  the  grantor,  at  the 
expense  of  those  he  owes.  A  trust 
thus  secretly  created,  whether  so  in- 
tended or  not,  is  a  fraud  on  creditors, 
because  it  places  beyond  their  reach 
a  valuable  right — ^the  right  of  posses- 
sion— and  gives  to  the  debtor  the 
beneficial  enjoyment  of  what  right- 
fully belongs  to  his  creditors." 

Since  a  homestead  is  not  subject  to 
the  demands  of  creditors,  a  convey- 
ance of  the  grantor's  homestead,  in 
consideration  of  future  support,  is 
valid.  Farrand  v.  Caton  (1889)  69 
Mich.  285,  87  N.  W.  199;  Muenks  v. 
^unch  (1886)  90  Mo.  500,  8  S.  W.  63; 
Bank  of  Versailles  v.  Guthrey  (1895) 
127  Mo.  189,  48  Am.  St.  Rep.  621,  29 
S,  W.  1004. 

It  has  been  held  that  a  conveyance, 
in  consideration  of  the  support  of  one 
or  more  members  of  the  family  of  the 
grantor,  stands  on  the  same  footing, 
with  respect  to  the  rule  under  con- 
sideration, as  a  conveyance  for  hia 
own  support.  Annis  v.  Bonar  (1877> 
86  m.  128;  Clowe  v.  Seavey  (1913)  208 
N.  Y.  496,  47  L.R.A.(N.S.)  284,  102 
N.  E.  621;  Jackson  ex  dem.  Cary  v. 
Parker  (1828)  9  Cow.  (N.  Y.)  73; 
Jones  T.  Spear  (1849)  21  Vt  426. 
Thus,  in  Brown  v.  Moore   (1899)  21 
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Ky.  L.  Rep.  664,  52  S.  W.  944,  it  was 
held  that  a  conveyance  by  a  son  to  his 
sister,  in  consideration  of  the  future 
support  of  his  parents,  was  invalid  as 
against  his  creditors,  the  son  being 
under  no  legal  obligation  to  support 
the  parents.  But  in  Worthy  v.  Brady 
(1884)  91  N.  C.  265,  it  was  held  that, 
where  the  condition  of  a  conveyance 
by  a  father  to  his  son  is  that  the 
grantee  shall  support  his  invalid 
brother,  the  conveyance  is  not  for  the 
benefit  of  the  grantor,  and  cannot  be 
attacked  by  creditors. 

JIJ.  Support  actually  furnished. 

By  the  weight  of  authority,  if  the 
parties  to  a  conveyance,  made  in  con- 
sideration of  the  future  support  of  the 
grantor,  act  in  good  faith,  and  support 
is  actually  furnished  thereunder,  the 
conveyance  will  be  sustained  as  to 
creditors,  to  the  extent  of  the  value  of 
the  support  thus  furnished. 

California.— Baxter  v.  Baxter  (1912) 
19  Cal.  App.  238,  125  Pac.  359. 

Indiana.— Willis  v.  Thompson  (1884) 
93  Ind.  62;  Hayes  v.  Montgomery 
(1889)  118  Ind.  91,  20  N.  E.  646. 

Iowa.— Harris  v.  Brink  (1896)  100 
Iowa.  866,  62  Am.  St.  Rep.  678,  69  N. 
W.  684. 

Kentucky. — Walker  v.  Williamson 
(1917)  177  Ky.  599,  198  S.  W.  10; 
Hawkins  v.  M'offitt  (1849)  10  B.  Mon. 
81;  Gregory  v.  Lamb  (1897)  101  Ky. 
727,  42  S.  W.  339. 

Maine.— Merithew  v.  Ellis  (report- 
ed herewith)  ante,  1429. 

Michigan.— Walker  v.  Cady  (1895) 
106  Mich.  21,  63  N.  W.  1005. 

Nebraska. — J.  G.  CHEltEY  Co.  v. 
Helm  (reported  herewith)  ante,  1436, 

New  Jersey. — Long  Branch  Bkg.  Co. 
V.  Dennis  (1897)  56  N.  J.  Eq.  549,  89 
Atl.  689. 

Vermont. — Kelsey  v.  Kelsey  (1890) 
63  Vt.  41,  13  L.R.A.  640,  22  Atl.  597. 

In  Baxter  v.  Baxter  (CaL)  supra,  it 
was  said  that  property  conveyed  in 
consideration  of  future  support  was 
subject  to  the  claims  of  creditors,  "in 
so  far,  at  least,  as  the  value  of  the 
property  exceeded  the  value  of  the 
support  theretofore  given."  In  Long 
Branch  Bkg.  Co.  v.  Dennis  (1897)  66 
N.  J.  Eq.  549,  39  Atl.  689,  it  was  held 


that  a  deed  in  consideration  of  future 
support  should,  as  against  creditors, 
be  given  the  effect  of  a  mortgage  to 
secure  the  value  of  the  support  actual- 
ly furnished.  In  Walker  v.  William- 
son (1917)  177  Ky.  599,  198  S.  W.  10, 
it  was  held  that  the  grantor  was  en- 
titled to  a  preference  over  other  credi- 
tors, to  the  extent  of  the  support  fur- 
nished by  him. 

On  this  principle,  if  the  support  fur- 
nished is  equal  to  the  value  of  the 
property,  the  conveyance  is  as  valid 
as  though  the  same  value  had  been 
paid  at  the  time  of  delivering  the  deed. 
Kelsey  v.  Kelsey  (1890)  63  Vt.  41,  13 
L.R.A.  640,  22  Atl.  597,  wherein  the 
court  said :  "If  now,  after  the  defend- 
ants have  fully  supported  the  intestate 
and  his  wife,  at  an  expense  greater 
than  the  money  received,  the  orator 
can  compel  a  return  of  the  money  re- 
ceived sufficient  to  pay  the  creditors 
represented  by  the  orator,  these  de- 
fendants are'  left  with  a  debt  of  an 
equal  amount,  also  provable  against 
the  estate  represented  by  the  orator, 
why  should  the  creditors  represented 
by  the  orator  receive  payment  more 
than  the  defendants?  The  defendants 
have  been  guilty  of  no  wrong  in  sup- 
porting their  father  and  mother,  nor 
was  it  any  more  a  wrong  for  them  to 
receive  payment  for  such  support  than 
for  the  creditors  represented  by  the 
orator  to  receive  payment  for  their 
debts.  These  creditors  did  not  know 
of  the  existence  of  the  property  re- 
ceived by  the  defendants  for  the  sup- 
port, and  did  nothing  on  the  strength 
of  its  existence.  On  the  other  hand, 
the  defendants  knew  of  it,  and  fur- 
nished the  support  for  it.  If  they  had 
furnished  the  support  before  receiving 
payment  therefor,  and  then  received 
the  same  property  which  they  did  re- 
ceive, no  one  would  claim  that  the  ora- 
tor could  recover  the  property  back,  to 
pay  the  creditors  represented  by  him. 
If  the  creditors  represented  by  the 
orator  had  intervened  before  the  de- 
fendants had  furnished  the  support, 
they  would  have  had  the  better  right 
to  the  property,  and  the  defendants 
have  sustained  no  damage.  Their  in- 
tervention would  have  released  the  de- 
fendants from  the  contract  to  furnish 
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further  support.  The  consideration 
•  for  this  contract  further  to  support 
would  have  been  taken  away.  The  de- 
fendants, until  they  had  furnished  the 
full  support,  were  like  a  purchaser 
bona  fide  in  every  respect,  except  he 
had  not  fully  paid  the  contract  price 
of  the  property  purchased,  where  he 
must  be  a  bona  fide  purchaser  for 
value,  to  be  protected  in  his  purchase; 
if  otherwise  a  bona  fide  purchaser,  he 
is  protected  only  to  the  extent  he  has 
paid  value." 

■  So  in  Merithew  v.  Ellis  (reported 
herewith)  ante,  1429,  it  appeared  that 
a  mother  conveyed  to  her  daughter  her 
.entire  property,  consisting  of  a  house 
worth  $100,  and  the  deed  was  record- 
ed. The  daughter  supported  her  moth- 
er thereafter  for  five  years.  In  an 
^action  to  set  aside  the  conveyance,  it 
was  held  that,  full  compensation  hav- 
ing been  paid,  the  daughter  was  en- 
.  titled  to  protection  as  a  bona  fide  pur- 
chaser. 

'  The  grantee  is  not  entitled  to  credit 
for  support  furnished  to  the  grantor, 
where  it  appears  that  the  income  of 
the  property  conveyed  exceeded  the 
value  of  the  support.  Ludlow  Sav. 
Bank  &  T.  Go.  v.  Knight  (reported 
herewith)  ante,  1433.  So,  in  Harris 
v.  Brink  (1896)  100  Iowa,  366,  62  Am. 
St.  Rep.  678,  69  N.  W.  684,  it  was  said 
that,  in  determining  the  excess  of  the 
value  of  the  property  over  the  support 
furnished,  the  grantee  should  be 
charged  with  the  value  of  the  use  and 
occupation  of  the  property. 

In  at  least  two  jurisdictions  a  con- 
veyance in  consideration  of  future 
support  is  not  validated  by  the  fact 
that  support  equal  to  the  value  of  the 
property  is  actually  furnished.  Mas- 
aey  v.  McCoy  (1899)  79  Mo.  App.  169; 
Cansler  v.  Cobb  (1877)  77  N.  C.  30. 
In  the  case  last  cited  it  was  said : 
,"The  proposition  that  a  man  who  owes 
more  than  he  can  pay  can  provide  a 
support  for  himself  for  the  balance  of 
his  life,  by  conveying  his  land  in  con- 
sideration that  the  grantee  will  furnish 
such  support,  and  thus  defy  his  credi- 
tors, will  not  bear  a  statement.  The 
peculiar  circumstances  of  this  case, 
the  grantor  a  helpless  old  man,  the 
crrantee  his  daughter,  who  alone  can 


nurse  him,  and  that  she  performed  the 
services  with  faithfulness,  do  not  take 
the  case  out  of  J:he  operation  of  the 
principle,  although  it  makes  the  ap- 
plication more  difficult  in  practice,  by 
reason  of  the  sympathy  which  it  is 
calculated  to  excite." 

In  Massey  v.  McCoy  (Mo.)  supra, 
it  appeared  that  an  aged  woman  frans- 
ferred  property  worth  about  $1,000  in 
consideration  of  future  support.  The 
grantee  supported  her  for  six  years, 
during  three  of  which  she  was  bed- 
ridden. It  was  held  that  notwith- 
standing the  fact  that  support  had 
been  furnished,  equal  in  value  to  the 
property,  the  conveyance  should  be  set 
aside  as  in  fraud  of  creditors. 

IV.  Support  <u  part  conBideratton. 

By  the  weight  of  authority,  a  con- 
veyance partly  in  consideration  of  the 
future  support  of  the  grantor,  and 
partly  in  consideration  of  a  cash  pay- 
ment, the  satisfaction  of  a  debt  of  the 
grantor,  or  the  like,  is  wholly  void,  if 
the  agreement  for  suiiport  represents 
a  substantial  ^rt  of  the  considera- 
tion. 

Georgia.— Park  v.  Battey  (1887)  80 
Ga.  353,  5  S.  E.  492. 

Illinois.— Moore  v.  Wood  (1881)  100 
111.  461;  Lawson  v.  Funk  (1884)  108 
111.  602;  Vanston  v.  Davidson  (1891) 

41  111.  App.  646;  Eichler  v.  Hoeft 
(1911)  163  111.  App.  166. 

Iowa. — Graham   v.    Rooney    (1876) 

42  Iowa,  667. 

Maine.  —  Sidensparker  v.  Sidens- 
parker  (1864)  52  Me.  481,  83  Am.  Dec. 
627;  Graves  v.  Blondell  (1879)  70  Me. 
190;  Egery  v.  Johnson  (1879)  70  Me. 
258. 

Maryland.  — Wilmer  v.  Placide 
(1917)  131  Md.  399,  102  Atl.  541. 

New  Hampshire. — Smith  v.  Smith 
(1841)  11  N.  H.  460;  Morrison  v.  Mor- 
rison (1869)  49  N.  H.  69. 

New  Yoi*. — Robinson  v.  Stuart 
(1854)  10  N.  Y.  189;  Steams  v.  Gage 
(1879)  79  N.  Y.  102;  Kain  v,  Larkin 
(1896)  4  App.  Div.  209,  38  N.  Y.  Supp. 
546;  Townsend  v.  Rumpus  (1898)  29 
App.  Div.  122,  61  N.  Y.  Supp.  51S; 
Nugent  V.  Foley  (1912)  187  N.  Y. 
Supp.  705. 

Pennsylvania. — Miner    v.    Warner 
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(1864)  2  Grant,  Caa.  448;  Johnston  t. 
Harvy  (1830)  2  Penr.  &  W.  82,  21  Am. 
Dec.  426;  Downing  v.  Gault  (1898)  8 
Pa.  Super.  Ct.  52. 

Venuont.— Church  t.  Chapin  (1862) 
86  Vt  228. 

West  Virginia. — ^Eanna  v.  Charles- 
ton Nat.  Banlc  (1904)  66  W.  Va.  186, 
46  S.  E.  920; 

"The  law  .  .  .  does  not  eMp  to 
inquire  what  part  of  the  consideration 
was  in  money  or  property,  and  what  in 
future  support,  with  the  view  of  ad- 
justing the  respective  equities  of  the 
creditors  and  purchaser,  but  treats 
the  conveyance  as  void  in  toto."  Law- 
son  V.  Funk  (1884)  108  IlL  602. 

In  Sidensparker  v.  Sidensparker 
(1864)  62  Me.  481,  83  Am.  Dec.  527, 
tiie  court  said:  "Instead  of  entering 
upon  the  task  of  determining  what 
part  of  the  consideration  was  paid  in 
money,  or  other  property,  and  what 
part  was  agreed  to  be  paid  in  future 
support  of  the  grantor,  and  of  holding 
the  grantee  responsible  to  the  grant- 
or's creditors  for  the  latter  sum,  the 
law  treats  the  conveyance  as  a  nullity, 
as  between  the  grantee  and  the  grant- 
or's creditors,  and  holds  the  property 
liable  for  their  claims." 

In  Downing  v.  Gault  (1898)  8  Pa. 
Super.  Ct  62,  the  court  held  to  be 
"exactly  correct"  the  following  in- 
i^truction:  "If  you  find  this  property" 
was,  in  value,  in  excess  of  $100,  and 
that  in  consideration  of  $100  and  the 
future  maintenance  of  the  mother,  the 
mother  sold  it  to  the  daughter,  the 
daughter  agreeing  to  pay  |100  and 
agreeing  to  maintain  the  mother,  we 
should  say  that  would  be  a  fraud  in 
law." 

It  is  immaterial  that  the  considera- 
tion comprises  a  present  sum  of  money 
paid,  in  addition  to  the  agreement  for 
support,  if  the  money  alone  is  palpably 
inadequate.  Egery  v.  Johnson  (1879) 
70  Me.  268. 

In  Wilmer  v.  Placide  (1917)  131  Md. 
399,  102  Atl.  541,  a  conveyance  of 
property  producing  an  income  of  $900 
per  year,  in  consideration  of  future 
support  and  the  satisfaction  of  a  debt 
of  about  $400,  was  set  aside. 

In  Smith  v.  Smith  (1841)  11  N.  H. 
460,  a  conveyance  in  satisfaction  of  a 


debt  of  half  the  value  of  the  property, 
and  in  further  consideration  of  an 
agreement  to  support  the  grantor,  was' 
held  to  be  void  as  against  creditors. 

In  Morrison  v.  Morrison  (1869)  49 
■N.  H.  69,  it  appeared  that  property 
worth  about  $8,000  was  conveyed,  in 
consideration  of  the  payment  of  obli- 
gations amounting  to  about  $2,000, 
and  the  future  support  of  the  grantor. 
The  court  said  that,  as  the  support  of 
the  grantor  was  a  "substantial  part" 
of  the  consideration,  the  conveyance 
"must  be  regarded  as  fraudulent  and 
void,  as  against  creditors." 

In  Steams  v.  Gage  (1879)  79  N.  Y. 
102,  the  court  held  to  be  void  a  con- 
veyance of  property  worth  $10,000  by 
a  father  to  his  son,  in  consideration  of 
the  satisfaction  of  a  debt  of  $1,500, 
the  giving  of  a  note  for  $600,  and  the 
future  support  of  the  grantor. 

In  Kain  v.  Larkin-(1896)  4  App.  Div. 
209,  38  N.  Y.  Supp.  646,  the  court  set 
aside  a  conveyance  by  a  father  to  his 
daughter,  made  partly  in  considera- 
tion of  past  sewices  of  the  daughter, 
and  partly  in  consideration  of  future 
support.  ' 

An  agreement,  by  way  of  additional 
consideration,  to  pay  the  grantor's 
debts  after  his  death,  will  not  validate 
a  conveyance  made  on  an  agreement 
to  support  the  grantor.  Nugent  v.' 
Foley  (1912)  137  N.  Y.  Supp.  705.        | 

In  Johnston  v.  Harvy  (1830)  2  Penr. 
&  W.  (Pa.)  82,  21  Am.  Dec.  426,  a  con-! 
veyance  by  a  father  to  his  son,  in  coil-' 
sideration  of  the  payment  of  all  judg-^ 
ments  against  the  grantor  and  the' 
support  of  the  grantor  for  life,  was 
held  to  be  void  as  against  creditors. 

In  C»iurch  v.  Chapin  (1862)  35  Vt. 
223,  a  conveyance  was  set  aside,  it  ap- 
pearing that  property  was  conveyed 
for  a  consideration  amounting  to  one 
half  the  value  of  the  property,  and  an 
agreement  to  support  the  grantor. 

In  Graham  v.  Rooney  (1876)  42 
Iowa,  567,  the  court  held  to  be  invalid 
a  conveyance  by  a  father  to  his  son, 
on  consideration  that  the  son  should 
remain  on  the  farm,  educate  the 
younger  children,  and  support  his  par- 
ents. 

In  Park  v.  Battey  (1887)  80  6a.  863,'. 
6  S.  E.  492,  a  conveyance  by  a  husband' 
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of  all  his  property  to  his  wife,  in  con- 
sideration of  love  and  affection,  the 
pajrment  of  certain  debts  by  her,  and 
an  agreement  to  support  the  grantor 
for  life,  was  held  to  be  fraudulent  as 
to  creditors. 

In  Barrow  v.  Bailey  (1853)  5  Fla. 
9,  the  fact  that  a  conveyance  by  a  per- 
son in  failing  circumstances  was  made 
partly  in  consideration  of  an  annuity 
to  be  paid  to  the  grantor  was  referred 
to  as  a  badge  of  fraud,  and  consid- 
ered with  other  circumstances  in  de- 
ciding that  the  conveyance  was  void 
as  to  creditors. 

In  Robinson  v.  Stewart  (1854)  10 
N.  Y.  189,  it  was  held  that,  on  the  set- 
ting aside  of  the  conveyance,  the 
grantee'  was  entitled  to  participate  pro 
rata  as  a  creditor  with  respect  to  debts 
of  the  grantor  paid  by  him,  and  the 
value  of  his  services  rendered  in  part 
consideration. 

But  in  some  jurisdictions  it  is  held 
that,  where  the  parties  have  acted  in 
,  actual  good  faith  in  making  a  convey- 
ance partly  in  consideration  of  the 
future  support  of  the  grantor,  the 
grantee  is  accountable  to  creditors  only 
for  the  excess  of  the  value  of  the  prop- 
erty over  the  consideration  actually 
paid.  Strong  v.  Lawrence  (1882)  58 
Iowa,  65,  12  N.  W.  74;  Harris  v.  Brink 
(1896)  100  Iowa,  866,  62  Am.  St.  Rep. 
578,  69  N.  W.  684;  Farlin  v.  Sook 
(1883)  30  Kan.  401,  46  Am.  Rep.  100. 
1  Pac.  123;  Hawkins  v.  Moifitt  (1849) 
10  B.  Mon.  (Ky.)  81;  Rynearson  v. 
Turner  (1888)  52  Mich.  7, 17  N.  W.219. 
In  the  case  last  cited,  it  was  said :  "We 
are  inclined  to  credit  substantially  the 
defendant's  theory,  that  George  W. 
Lynn,  who  had  been  Working  for  his 
father  for  some  years,  was  anxious  to 
set  up  for  himself,  and  wished  to  have 
his  pay  for  his  past  services  to  enable 
him  to  purchase  a  smaller  farm.  The 
claim  is  that  it  was  proposed  that  he 
should  take  this,  and  give  a  mortgage 
to  his  mother  for  $1,200,  and  pay  off 
debts  of  about  $800,  cancel  his  own 
claim,  and  support  his  parents.  The 
evidence  is  not  satisfactory  upon  all 
these  points,  but  it  is,  we  think,  be- 
yond question  that  a  very  consider- 
able part  of  the  consideration,  in  order 
to  make  up  the  full  value  of  the  prop- 


erty, would  consist  of  the  agreement 
to  support  Lynn  and  wife.  As  against 
his  creditors,  no  such  provision  could 
be  sustained.  It  would  be  a  provision 
for  the  direct  benefit  of  the  grantor. 
It  is  difficult  to  believe  the  arrange- 
ment was  not  made  with  some  idea,  on 
George's  part,  that  the  scheme  was  for 
the  purpose  of  defeating  the  recovery 
on  this  suretyship  obligation.  But,  be 
this  as  it  may,  William  Lynn  could  not 
make  such  an  arrangement  lawfully, 
and  the  whole  matter  appears  to  have 
been  left  at  loose  ends,  without  any 
such  action  as  could  place  George  in 
the  position  of  a  bona  fide  purchaser, 
who  had  paid  the  consideration  in  full. 
It  is  evident  that  the  antount  left  open 
was  considerably  larger  than  would 
suffice  to  pay  this  debt,  and  we  think 
George  must  account  fer  it." 

Where  the  grantee  takes  the  con- 
veyance in  good  faith,  and  a  substan- 
tial part  of  the  consideration  is  a  past 
indebtedness,  the  conveyance  is  not 
void;  but  the  creditors  may  treat  the 
agreement  to  support  as  a  debt  to  the 
grantee,  and  hold  the  grantee  to  the  ex< 
tent  of  its  value,  which  is  measured 
by  the  difference  between  the  value  of 
the  land  and  the  consideration  actual- 
ly paid.  Farlin  v.  Sook  (1888)  30  Kan. 
401,  46  Am.  Rep.  100,  1  Pac.  123. 

In  Strong  v.  Lawrence  (Iowa)  su- 
pra, it  was  held  that  a  conveyance, 
partly  in  consideration  of  future  sup- 
port, will  be  regarded  as  voluntary, 
to  the  extent  of  the  difference  between 
the  value  of  the  property  and  the  con- 
sideration actually  paid. 

In  Hawkins  v.  Moffitt  (1849)  10  B. 
Mon.  (Ky.)  81,  it  appeared  that  a 
debtor  conveyed  property  worth  about 
$1,200  in  consideration  of  $500,  and 
support  for  ten  years.  It  was  held 
that,  in  the  absence  of  fraud  on  the 
part  of  the  grantee,  he  was  liable  only 
for  the  excess  of  value  over  the  cash 
consideration  and  the  support  actually 
furnished. 

In  Marshall  v.  Strange  (1888)  10 
Ky.  L.  Rep.  410,  9  S.  W.  250,  a  son  to 
whom  his  father  had  toansferred  cer- 
tain notes,  in  consideration  of  future 
support  and  the  payment  of  certain 
debts,  and  who  had  collected  them  aft- 
er the  father's  death,  was  held  to  be 
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an  executor  de  son  tort,  and,  aa  such, 
not  protected  in  paying  certain  debts 
in  full,  leavingr  others  unpaid. 

T,  FuU    eonaideration    in    addition    to 
support. 

Where  the  grantee  pays  a  full  and 
adequate  consideration  for  a  convey- 
ance, the  transaction  is  not  rendered 
invalid  as  to  creditors  of  the  grantor 
by  the  fact  that  the  grantee,  in  addi- 
tion to  the  consideration  paid,  agrees 
to  support  the  grantor. 

Illinois.- Truitt  v.  Griffin  (1871)  61 
HI.  26;  Moore  v.  Wood  (1881)  100  111. 
451. 

Indiana.— Scott  v.  Davis  (1889)  117 
Ind.  232,  20  N.  E.  139. 

Kentucky.— Easum  v.  Firtle  (1884) 
SI  Ey.  661. 

Massachusetts.  —  Gunn  v.  Butler 
(1836)  18  Pick.  248;  Slater  v.  Dudley 
<1836)  18  Pick.  373. 

Michigan. — Howard  v.  Rynearson 
<1883)  50  Mich.  307,  15  N.  W.  486. 

New  York. — ^Vial  v.  Mathewson 
(1884)  34  Hun,  70;  Bent  v.  Bent  (1888) 
19  N.  Y.  S.  R.  30,  3  N.  Y.  Supp.  750; 
Snyder  v.  Snyder  (1909)  115  N.  Y. 
Supp.  993. 

Oregon.-^olly  v.  Kyle  (1895)  27 
Or.  95,  39  Pac.  999. 

Virginia.  —  Henderson  t.  Hunton 
(1875)  26  Gratt.  926. 

Wisconsin. — Torrey  Cedar  Co.  v.  Eul 
(1897)  95  Wis.  615,  70  N.  W.  823. 

In  Scott  v.  Davis  (1889)  117  Ind. 
232,  20  N.  E.  189,  it  was  said :  "A  con- 
veyance is  not  fraudulent  because  the 
purchaser,  in  addition  to  the  consid- 
'Cration  paid  in  money,  and  notes  to 
third  person,  agrees  to  support  his 
father  and  mother  during  their  life- 
time; nor  does  such  an  agreement  con- 
stitute a  secret  trust,  invalidating  the 
conveyance,  in  cases  where  it  is  other- 
vise  supported  by  an  adequate  con- 
sideration, and  the  grantee  is  not  guil^ 
ty  of  fraud."  -Ji  ^rf* 

In  Easum  v.  Pirtle  /l^iiy  St*^. 
661,  it  was  held  ^m^\me9i  ^UH^mSi 
the  fair  and  full  value  foj^W^m^^fi- 

«tf&ifl»d%o.i(ilQaAWhiltfta^  l^<te^lte^ 
4Qi«l«ffltlWi»4i4«M(3ile%ft)JD^Mo«f%ftl 
xntsBiwMhitehfrSBBxgftbMt  ^Yeer'taiMtj^ 
«refiite)sti  ShelsoqvbsaWoii/^^niMist 


assume  from  the  record  that  the  con- 
veyance was  made  in  good,  faith,  and 
is  neither  actually  nor  constructively 
fraudulent,  unless  the  additional  con- 
sideration expressed  in  the  bond,  that 
the  son  would  support  and  maintain 
his  father  and  mother  during  their 
natural  lives,  makes  it  frauduloit  as 
to  antecedent  creditors.  The  deed  was 
not  voluntary  if  the  appellant  paid  the 
actual  cash  value  of  the  property,  al- 
though he  may  have  also  agreed  to 
support  the  fathn*  and  mother  as  long 
as  they  lived.  It  seemed  that  they 
owned  no  other  estate,  and  the  natural 
obligation  on  the  son  to  provide  for 
his  parents,  and  his  desire,  to  secure 
his  debt,  no  doubt  .caused  the  inser- 
tion of  the  covenant  in  the  deed,  by 
which  the  support  of  the  grantee  and 
his  wife  formed  part  of  the  considera- 
tion. Fifteen  hundred  dollars,  it  is 
alleged  and  proved,  was  the  full  and 
fair  value  of  the  land,  and,  if  so,  the 
creditor  has  not  been  injured,  and  no 
presumptive  or  constructive  fraud  can 
well  exist  where  the  purchaser  buys  in 
good  faith,  and  pays  the  full  value  of 
the  property.  If  the  amount  paid  was 
less  than  the  value  of  the  property,  or 
the  intention  to  defraud  was  shown, 
tiiere  could  be  no  doubt  as  to  the  right 
of  the  creditors  to  subject  the  property 
to  the  pajrment  of  his  debt.  In  every 
case  where  the  deed  or  bond  has  been 
held  to  be  actually  or  constructively 
fraudulent,  the  rights  of  the  creditor 
have  been,  in  some  manner,  affected 
by  it.  In  what  particular  can  the  credi 
itor  say  he  has  been  injured'inPtifl.l 
case?  A  sale  has  been  tfiaS^^iW^o^od 
faith  and  for  thygJjfJM  dMe 
property,  an^  iSf  >n|j^S#%„(^^i 
Suppose  #?njft|to^iWni9#  v^W^ 
the  SHm%m!pf6R  fiW%ft(«P9%i^t}9 
deed,  will  it  then.^^BJfistediy^fe^? 

t^ysr^lR^o.^  t^  SIBB9rti&-A§«r  h«en 
B9«l9iEPiBi»Pfire8uiwn.»  ppi;ak»si|.iiwai« 
ini  gq<)ic^dMth^t)ial»rM»e  .dMldsIs  Oiemsit* 

-liVn  eUtBlr9«fiBttidley£(<|iS3ft^^jBifiiidB 
iMuKi)  SM^UtlapiMklEwigiaiat  «if«thvb 
ODu^etNMkttds  fktrfa&it«Bs  awo^thedattei 

cn^pDK^tiarff atftat  •,8avd9(lM('E»urtbu{y) 
hfel&itbiiiidcpnt  ImHwmltim  lall'c^adpa 
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was  paid,  regardless  of  the  obligation 
to  support. 

In  Howard  v.  Rynearson  (1883)  60 
Mich.  807,  15  N.  W.  486,  it  appeared 
that  a  father  conveyed  to  his  daughter 
property  not  exceeding  in  value  the 
amount  of  his  indebtedness  to  her,  and 
also  in  consideration  of  her  agreement 
to  support  him  and  her  mother.  The 
court,  in  upholding  the  conveyance 
against  creditors  of  the  father,  said: 
"The  value  of  the  property  conveyed 
was  under  a  thousand  dollars.  The 
father  with  his  wife,  both  of  whom 
were  very  old  people,  was  at  the  time 
living  with  and  dependent  upon  the 
defendant.  She  was  an  unmarried 
woman,  and  supported  herself  by  her 
labor.  The  father  had  for  a  long  time 
owed  her  $200  for  money  borrowed, 
and  the  accruing  interest  on  this  debt 
had  increased  it  to  perhaps  half  the 
.  value  of  the  land.  This  debt  and  the 
services  she  had  performed  for  her 
parents,  together  with  her  agreement 
to  support  them  afterwards,  were  the 
consideration  for  the  conveyance.  On 
the  face  of  the  transaction,  no  fraud 
is  apparent." 

In  Henderson  v.  Hunton  (1875)  26 
Gratt  (Va.)  926,  it  appeared  that 
property  worth  about  $2,100  was  con- 
veyed, in  consideration  of  the  satisfac- 
tion of  debts  amounting  to  $2,000,  and 
the  future  support  of  the  grantor.  Re- 
fusing to  set  aside  the  conveyance  the 
court  said:  "The  amount  actually 
paid,  and  not  controverted  in  the  court 
below,  falls  but  little  short  of  the 
value  of  the  property.  If  we  regard 
Henderson  as  a  bona  fide  purchaser, 
he,  is,  of  course,  entitled  to  all  the 
rights  appertaining  to  that  position. 
A  small  excess  of  the  value  of  the 
property  over  the  amount  of  the  pur- 
chase money  will  not  justify  the  inter- 
ference of  the  courts." 

In  Torrey  Cedar  Co.  v.  Eul  (1897) 
96  Wis.  615,  70  N.  W.  828,  it  appeared 
that  a  father,  who  was  heavily  in- 
debted, conveyed  a  piece  of  property 
encumbered  by  a  mortgage  to  his  chil- 
dren, in  satisfaction  of  debts  owed  to 
him,  and  they  agreed  to  support  him. 
In  sustaining  the  conveyance  the  court 
said:  "There  was  left,  therefore,  an 
equity  of  redemption  amounting  to 


$300  in  the  nonezempt  land,  which  the 
appellant  could  reach  in  case  the  con- 
veyance was  fraudulent.  The  court 
below  was  of  opinion  that  the  children 
paid  a  full  and  adequate  consideration 
for  this  equity  of  redemption,  and  that 
the  fact  that  the  children  also  agreed 
to  support  their  father  in  considera- 
tion of  the  transfer  of  the  exempt 
homestead,  and  this  small  and  prob- 
lematical equity  of  redemption,  did  not 
render  the  conveyance  void  as  to  cred- 
itors.   In  this  conclusion  we  agree." 

Where  a  conveyance  was  in  con- 
sideration of  defending  the  grantor 
against -certain  litigation,  and  support- 
ing him  for  life,  and  the  grantee  ex- 
pended an  amount  equal  to  the  value 
of  the  property  in  defense  of  the  litiga- 
tion, the  conveyance  was  sustained,  as 
against  creditors.  Truitt  v.  Griffin 
(1871)  61111.26. 

In  Slater  v.  Dudley  (1836)  18  Pick. 
(Mass.)  373,  it  was  held  that,  while  a 
condition  in  a  deed  for  the  support 
and  maintenance  of  the  grantor  and 
his  wife  was  prima  facie  evidence  of 
fraud,  it  was  nevertheless  open  to  ex- 
planation. The  court  said :  'The  evi- 
dence is  not  reported,  but  it  is  under- 
stood that  the  full  value  of  the  estate 
was  paid,  and,  if  so,  the  agreement  to 
support  the  grantor  and  his  wife,  al- 
though it  might  appear  to  be  a  suspi- 
cious circumstance,  was  gratuitous, 
but  not  conclusive  evidence  of  fraud." 

The  agreement  for  support  presump- 
tively represents  an  equivalent  value 
in  the  property  conveyed,  and  the  bur- 
den is  on  the  grantor  to  rebut  that 
presumption.  Moore  v.  Wood  (1881) 
100  IlL  461,  wherein  the  evidence  ad- 
duced in  rebuttal  of  the  presumption 
was  held-  to  be  insufficient. 

In  Hanna  v.  Charleston  Nat.  Bank 
(1904)  65  W.  Va.  185,  46  S.  E.  920,  the 
foregoing  rule  was  recognized,  but  the 
fact  that,  by  the  terms  of  the  deed, 
the  future  support  was  made  a  pari 
of  the  consideration,  was  apparently 
considered  to  be  conclusive  against  its 
application. 

An  agreement  to  pay  the  grantor's 
debts  out  of  his  property,  after  hi& 
death,  is  not  a  suflScient  consideration 
to  deprive  a  conveyance  in  consident'^ 
tion  of  future  support,  of  its  volon* 
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tary  character.   Gunn  v.^utler  (1886) 
18  Pick.  (Mass.)  248. 

TI.  Effect  of  solvency  of  grantor. 

Where,  at  the  time  of  making  a  con- 
veyance in  consideration  of  future 
support,  the  grantor  reserves  property 
which  is  sufficient  to  satisfy  his  exist- 
ing debts,  and  which  is  of  such  a  na- 
ture as  to  be  subject  to  the  demands 
of  his  creditors,  the  conveyance  is 
valid,  although,  for  reasons  subse- 
quently arising,  the  creditors  later 
find  themselves  unable  to  satisfy  their 
claims  from  the  property  reserved. 

California.  —  Baxter  v.  Baxter 
<1912)  19  Cal.  App.  238, 125  Pac.  359. 

Crauiecticut.  —  Graves  v.  Atwood 
<1885)  52  Conn.  512,  52  Am.  Rep.  610. 

Georgia.— Park  v.  Battey  (1887)  80 
Ga.  353,  5  S.  E.  492. 

Illinois. — Annis  v.  Bonar  (1877)  86 
111.  128;  Gudgel  v.  Kitterman  (1883) 
108  111.  50;  Harting  v.  Jockers  (1891) 
186  111.  627,  29  Am.  St.  Rep.  341,  27  N. 
E.  188. 

Maine.— Usher  v.  Hazeltine  (1829) 
5  Me.  471,  17  Am.  Dec.  253;  Hapgood 
V.  Fisher  (1852)  34  Me.  407,  56  Am 
Dec.  663;  Spear  v.  Spear  (1903)  97  Me. 
498,  54  Atl.  1106. 

North  Carolina. — ^Worthy  v.  Brady 
<1884)  91  N.  G.  265. 

Pennsylvania.  —  Miner  v.  Warner 
<18S4)  2  Grant,  Cas.  448. 

Vermont.— Church  v.  Chapin  (1862) 
85  Vt.  228. 

In  Harting  v.  Jockers  (1891)  136  III. 
627,  29  Am.  St.  Rep.  841,  27  N.  E.  188, 
the  court  said:  "If  one,  finding  him- 
self aged,  and  possibly  decrepit,  seeks, 
by  contract  for  his  future  support,  to 
secure  the  necessaries  and  comforts 
which  his  declining  years  and  strength 
demand,  he  may  lawfullv  usn  his  prop- 
erty for  such  purposes,  and  his  trans- 
fer for  that  purpose  will  be  upheld, 
unless  the  natural  consequence  of  the 
act  is  to  hinder,  delay,  or  defraud  his 
creditors.  If,  upon  making  provision, 
he  retains  suflicient  property  within 
his  control  to  satisfy  all  just  obliga- 
tions, no  one  is  injured,  and  his  cred- 
itors may,  as  before  the  transfer,  sat- 
isfy their  claims  by  enforcing  the 
same  against  his  property.  In  all  such 
cases  the  voluntary  conveyance  or  pro- 


vision for  future  support  must  be  such 
as  a  prudent  and  just  man  would  make, 
having  due  regard  to  his  financial  con- 
dition and  circumstances,  and  retain- 
ing ample  property  to  meet,  without 
hazard,  every  just  obligation.  Where 
this  is  done,  there  is  no  intent  to  in- 
jure or  delay  creditors,  and  no  pre- 
sumption of  fraud  can  arise.  It'is  not 
necessary  that  actual  insolvency 
should  be  proved.  It  will  be  suflicient 
to  avoid  the  conveyance  or  transfer  if 
there  be  not  ample  property  retained, 
or  if  the  withdrawal  of  t^e  amount 
used  by  the  debtor  in  making  such  pro- 
vision for  his  future  support  will  ma- 
terially lessen  his  ability  to  pay  his 
debts." 

In  Church  v.  Chapin  (Vt.)  supra,  it 
was  said,  with  reference  to  what  con- 
stitutes a  suflicient  reservation  of 
property:  "The  debtor  is  bound  to  re- 
serve property  ample  for  the  payment 
of  his  debts.  Whether  the  property 
reserved  is  what  will  be  deemed  ample 
for  this  purpose  does  not  depend  en- 
tirely ,on  the  amount  and  value,  as  the 
real  end  to  be  accomplished  is,  that 
the  deed  or  conveyance  shall  not  de- 
prive creditors  of  the  means  of  collect- 
ing their  debts.  Hence,  the  nature  and 
situation  of  the  property  is  to  be  re- 
garded as  well  as  the  amount  and 
value,  in  view  of  the  facilities  the 
creditors  have  left  for  the  collection  of 
their  debts."  In  that  case  the  reserva- 
tion by  the  grantor  of  bills  receivable, 
amounting  to  more  than  the  total  of 
his  debts,  was  held  to  be  insufficient, 
some  of  the  bills  receivable  being 
worthless,  and  others  not  subject  to 
process. 

In  Harting  v.  Jockers  (IlL)  supra,  it 
appeared  that  a  person,  on  conveying 
his  property  in  consideration  of  future 
support,  retained  certain  notes, 
amounting  to  more  than  his  indebted- 
ness. The  makers  of  the  notes  were 
then  solvent.  The  year  following 
they  became  insolvent.  Holding  that 
the  conveyance  was  not  fraudulent, 
the  coart  said:  "It  is  true  that,  dur- 
ing the  following  year,  the  Egelhoffs 
became  insolvent,  and  the  debt  to 
Heuster  was  wholly  lost.  The  subse- 
quent result  is  competent  to  be  con- 
sidered, but  only  as  tending  to  illus* 
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trate  the  condition  of  affairs  at  the 
time  of  the  transaction  complained  of ; 
and,  upon  consideration  of  all  the 
facts  proved,  we  are  not  prepared  to 
say  that  the  circuit  court  was  not  jus- 
tified in  holding  that  Heuster,  in  mak- 
ing the  transfer  in  his  then  condition 
and  circumstances,  retained  ample 
property  for  the  payment  of  his  debts, 
so  that  the  presumption  of  fraud,  aris- 
ing from  the  transfer  of  his  property 
for  his  own  use  and  future  means  of 
support,  was  overcome  and  rebutted." 
The  retention  by  the  grantor  of 
money  on  deposit  in  a  savings  bank, 
adequate  to  pay  his  debts,  is  sufficient 
to  render  valid  a  conveyance  in  con- 
sideration  of  future  support.  Graves 
v.  Atwood  (1886)  52  Conn.  512,  52  Am. 
Rep.  610,  wherein  the  court  said :  "Al- 
though, by  the  deed,  the  grantor  de- 
vested himself  of  all  ownership  of 
real  estate,  he  still  had  a  credit  in  a 
savings  bank  in  this  state  larger  than 
the  aggregate  of  his  indebtedness.  A 
large  part  of  the  wealth  of  the  nation 
is  in  the  form  of  the  obligations  of  in- 
dividuals, corporations,  cities,  states, 
and  the  United  States,  of  corporate 
shares  and  of  credits  in  savings  banks 
and  banks  of  discount  and  deposit; 
wealth  which,  as  compared  with  land, 
is,  in  a  sense,  invisible  and  intangible. 
As  a  matter  of  fact  it  is  not  found,  and 
as  a  matter  of  law  we  cannot  say,  that 
property  in  any  one  of  these  forms  is 
less  visible  or  tangible  than  in  either 
of  the  others,  nor  that  in  any  one  of 
them  is  it  to  that  degree  invisible  or 
intangible  that  it  is  to  be  disregarded 
in  determining  the  question  whether 
the  owner  has  ability  to  pay  his  debts, 
oi'  that  it  is  secreted,  in  a  sense  offen- 
siN^y  ft(the  law  concerning  fraudulent 

"tff  ine  gi'kEit^^'keeli^to  sustain  a  con- 
yejrance  jn  consideration  of  an  agree- 
njent  to  support  the  grantor,  on  the 
ground  that  the  grantor  reserved, 

til,89j.J:,iJ36,Jll.i,gg7,j9,  4w«:St„^.^,f 
Uidil  Ni* .  m>i  ^tR«v»  ¥«5*iaK5gDgH 


W.  821;  Metz  v.  Patton  (1908)  63  W. 
Va.  439,  60  S.  E.  399. 

"Where  it  is  found  that  a  debtor  ia 
insolvent  at  the  time  judgment  is  ren- 
dered, and  is  unable  to  respond  to  the 
amount  recovered,  his  insolvency  will 
be  considered  as  extending  back  be- 
yond a  voluntary  conveyance  of  his 
property,  made  daring  his  indebted- 
ness, unless  the  contrary  is  shown." 
Strong  v.  Lawrence  (1882)  58  Iowa» 
55,  12  N.  W.  74. 

In  Metz  V.  Patton  (W.  Va.)  supra, 
the  court  said:  "Since  defendant 
showed,  by  the  introduction  of  the 
record  in  tiie  attachment  suit,  that  he 
stood  as  creditor  of  grantor  at  the  time 
of  the  conveyance,  the  duty  devolved 
on  the  plaintiff  to  purge  the  title  of  the 
stigma  thereby  cast  upon  it.  This  she 
did  not  do,  and  her  title  stands  as  void, 
so  far  as  the  rights  of  such  creditor 
and  purchaser  are  concerned.  Plain- 
tiff's deed  being  void  at  law,  and  title 
remaining  in  her  grantor  so  far  as  the 
rights  of  his  creditors  were  concerned, 
the  levy  on  the  lot,  as  grantor's  prop- 
erty, of  the  attachment  issued  against 
him,  was  regular  and  effective.  The 
validity  of  such  proceedings  and  de- 
fendant's purchase  thereunder  have 
not  been  overthrown,  as  it  was  plain- 
tiff's opportunity  to  do  in  the  trial  of 
this  case.  It  was  incumbent  on  her 
to  show  that  the  deed  to  her  was,  in 
fact,  not  void,  because  grantor  either 
had  no  debts,  or  else  reserved  suf- 
ficient property  to  satisfy  his  debts; 
that,  therefore,  title  passed  by  the 
deed  to  her;  and  that  the  levy  of  the 
attachment  could  not  have  affected  ti- 
tle to  the  lot." 

Proof  that  the  grantor  was  insolvent 
three  months  after  the  conveyance  is 
prima  facie  evidence  of  insolvency 
when  the  conveyance  was  made. 
Vanston  v.  Davidson  (1891)  41  IlL 
App.  646. 

^Jn  any  event,  the  grantee  is  entitled 
tpg^^,gesidue  of  the  property  after  the 
s.^;|^a£jtj^ogj^  the  debts  of  the  grant- 
ors .^fiftiirii^alker  (1901)  115 
l«Wa.^a^^M<lSW*ep.  158,  88  N. 
W9u45Bi«olf^M^fitji«h»  3^916)   224 
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VII.  Effect  of  good  faith  of  grantee.    - 

While  the  good  faith  of  the  grantee 
has  been  referred  to  as  essential  to 
his  right  to  claim  the  benefits  of  a 
partial  payment  of  the  consideration 
(see  supra  III.  and  IV.),  the  fact  that 
the  grantee  acts  in  good  faith,  and  has 
no  knowledge  of  any  indebtedness  of 
the  grantor,  or  of  any  intent  on  his 
part  to  binder  and  delay  his  creditors, 
does  not  affect  the  right  of  creditors 
to  set  aside  a  conveyance  made  in  con- 
sideration of  the  future  support  of  the 
grantor.  Sandlin  t.  Robbins  (1878)  62 
Ala.  477;  Walker  v.  Williamson  (1917) 
177  Ky.  699,  198  S.  W.  10;  Egery  v. 
Johnson  (1879)  70  Me.  258;  Spear  v. 
Spear  (1903)  97  Me.  498,  64  Atl.  1106; 
Clowe  V.  Seavey  (1913)  208  N.  Y.  496, 
47  L.R.A.(N.S.)  284,  102  N.  E.  621; 
Ludlow  Sav.  Bank  &  T.  Co.  v.  Knight 
(reported  herewith)  ante,  1433;  Han- 
na  V.  Charleston  Nat.  Bank  (1904)  55 
W.  Va.  185,  46  S.  E.  920. 

Thus,  in  Clowe  v.  Seavey  (N.  Y.) 
supra,  the  court  said:  "It  is  of  no 
consequence  that  the  transferee  had 
no  intent  to  hinder,  delay,  or  defraud 
the  creditors  of  the  transferrer.  A 
person  cannot  successfully  put  his 
property  beyond  the  reach  of  his  cred- 
itors by  a  transfer  which  secures  it  to 
himself  and  his  children,  even  though 
the  transferee  may  have  the  best  of 
motives  and  be  ignorant  of  his  fraud- 
ulent intent." 

In  Hanna  v.  Charleston  Nat.  Bank 
(W.  Va.)  supra,  it  was  said :  "Nor 
does  the  bona  fides  of  Mrs.  Hanna's 
conduct  or  claim  affect  the  matter. 
She  having  accepted  a  deed  which  the 
law  presumes  void  on  its  face  as  to 
existing  creditors,  she  can  only  pre- 
serve it  from  their  demands  by  paying 
them,  or  showing  that  her  father  re- 
tained sufficient  property  to  satisfy 
them.  This  renders  it  unnecessary  to 
consider  the  instructions  either  of  the 
plaintiff  or  the  defendant.  As  the 
deed  is,  in  law,  prima  facie  fraudulent, 
neither  the  good  nor  bad  intent  of  Mrs. 
Hanna  in  accepting  the  same,  nor  the 
bona  fides  of  her  debt,  nor  the  ques- 
tion of  unlawful  preference,  can 
change  the  legal  status  thereof.  She 
must  show  that  her  father  retained 
sufficient  property  to  pay  the  debt  in- 


■  volved,  or  she  must  pay  it,  or  allow  the 
property  levied  on  to  be  sold  for  its 
satisfaction." 

The  grantee  is,  as  a  matter  of  law, 
charged  with  knowledge  that  the  con- 
veyance is  fraudulent  as  to  existing 
creditors,  and  is  bound  to  ascertain 
whether  there  are  any  creditors.  Bax- 
ter V.  Baxter  (1912)  19  CaL  App.  238, 
125  Pac.  359. 

If  the  purchaser  is  not  a  mere  vol- 
unteer, but  pays  a  consideration,  it 
must  be  shown  that  he  had  notice  of 
the  grantor's  intention  to  defraud  his 
creditors.  Scott  v.  Davis  (1889)  117 
Ind.  232,  20  N.  E.  139.  But  in  Spiers  v. 
Whitesell  (1901)  27  Ind.  App.  204,  61 
N.  E.  28,  the  court  applied  to  a  con- 
veyance in  consideration  of  future 
support,  the  rule  that  notice  to  the 
grantee,  before  the  full  payment  of 
the  purchase  money,  charges  him  with 
knowledge  of  the  grantor's  fraudulent 
intent. 

If  the  grantee  acted  in  good  faith, 
he  is  not  liable  to  the  creditor  for 
rents  and  profits  received  by  him. 
Flaherty  v.  Stephenson  (1904)  56  W. 
Va.  192,  49  S.  £.  131,  wherein  the  court 
said:  "Should  there  be  any  personal 
decree  against  the  grantee  in  such 
deed,  as  a  participator  in  the  fraud  of 
the  grantor?  While  the  conveyance  is 
void  as  to  existing  debts,  it  is  good  be- 
tween the  parties,  and  until  it  is 
avoided,  it  is  valid,  and  the  grantee  is 
entitled  to  the  benefit  thereof,  as  fully 
as  the  grantor  would  have  been,  had 
the  deed  not  been  made.  Hence,  the 
grantee  is  entitled  to  the  rents  and 
profits  of  the  life  estate  until  they  are 
sequestrated  by  a  court  of  chancery, 
and  they  are  not  liable  in  his  hands  to 
the  creditors  of  the  grantor,  and  no 
personal  decree  can  be  h{id  against 
him  by  reason  thereof  until  such  se- 
questration takes  place.  The  grantee 
is  not  guilty  of  fraud  in  receiving  the 
same,  but  they  are  legally  his  property 
until  the  creditors  have  subjected  the 
life  estate  to  the  payment  of  the  life 
tenant's  debts.  It  would  be,  therefore, 
improper  to  render  a  personal  decree 
against  the  grantee  for  any  such  rents 
and  profits,  prior  to  their  sequestra- 
tion." 

In  several  cases  the  courts,  while 
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not  laying  down  any  rule  as  to  the 
necessity  of  notice  to  the  grantee  of 
the  grantor's  intent,  have  discussed 
the  existence  of  such  notice,  on  the 
apparent  assumption  that  it  was 
necessary. 

In  Wilmer  v.  Placide  (1917)  181  Md. 
899,  102  Atl.  641,  wherein  it  appeared 
that  the  grantee  was  the  sister  of  the 
grantor,  and  lived  as  a  member  of  the 
same  household,  and  the  indebtedness 
of  the  grantor  had  produced  pro- 
longed litigation  prior  to  the  convey- 
ance, it  was  inferred  that  the  grantee 
had  knowledge  of  the  grantor's  cir- 
cumstances, and  his  purpose  in  mak- 
ing the  conveyance. 

In  Rolfe  v.  Clarke  (1916)  224  Maasv 
407,  113  N.  E.  182,  it  was  found  that, 
at  the  time  of  taking  the  conveyance, 
the  grantee  "knew,  in  general,  the  na- 
ture and  extent"  of  the  grantor's  prop- 
erty, but  did  not  know  of  the  specified 
debt  owed  by  him,  to  the  person  seek- 
ing to  set  aside  the  conveyance.  It 
was  held  that,  in  view  of  the  close  re- 
lationship between  the  grantor  and 
that  grantee,  it  would  be  inferred  that 
the  latter  was  apprised  of  the  fact  that 
the  grantor  owed  debts  which  the  con- 
veyance rendered  him  incapable  of 
paying. 

In  Cansler  v.  Cobb  (1877)  77  N.  C. 
80,  it  was  held  that  the  evidence 
showed  that,  while  the  grantee  had  no 
intent  to  defraud  the  creditors  of  the 
grantor,  he  knew  that  the  conveyance 
left  the  grantor  without  means  to  pay 
his  debts. 

Though  the  grantee  did  not  know,  at 
the  time  of  the  conveyance,  that  a 
covenant  for  the  support  of  the  grant- 
or was  contained  in  the  deed,  if,  after 
learning  of  its  existence,  he  accepts  it 
and  enters  on  its  performance,  he  is  in 
no  better  position  than  if  he  had  ac- 
cepted the  deed  with  full  knowledge. 
Townsend  v.  Bumpus  (1898)  29  App. 
Div.  122,  51  N.  Y.  Supp.  513. 

Tin.  Who  may  attack  oonveyanee. 

a.  Suhsequent  ereditora. 

It  is  held  in  some  jurisdictions  that 
a  conveyance  in  consideration  of  the 
future  support  of  the  grantor  may  be 
set  aside,  at  the  instance  of  those  per- 
sons, only,  who  were  creditors  of  the 


grantor  at  the  time  of  the  conveyance. 
Sandlin  v.  Robbins  (1878)  62  Ala. 
477;  Baxter  v.  Baxter  (1912)  19  CaL 
App.  238,  126  Pac.  369;  Pelham  v.  Al- 
drich  (1867)  8  Gray  (Mass.)  515,  69 
Am.  Dec.  266;  Smith  v.  Smith  (1841) 
11  N.  H.  460;  Hennon  v.  McClane 
(1878)  88  Pa.  219;  Buchanan  v.  Plaiic 
(1856)  28  Vt  799;  Gorman  v.  Urqu- 
hart  (1899)  2  N.  R  Eq.  Rep.  42. 

In  Shontz  v.  Broan  (1866)  27  Pa. 
128,  it  was  said  that  it  would  require  a 
strong  case  of  actual  fraud  to  avoid  a 
conveyance,  given  in  consi4eration  of 
the  grantor's  future  support,  where 
the  only  debt  shown  was  one  created 
after  the  transfer. 

In  other  jurisdictions  it  is  held  that 
a  conveyance  in  consideration  of  an 
agreement  to  support  the  grantor  is 
fraudulent  as  to  subsequent,  as  well  as 
existing,  creditors.  Crordon  v.  Rey- 
nolds (1886)  114  IlL  118,  28  N.  E.  455; 
Sidensparker  v.  Sidensparker  (1864) 
62  Me.  481,  83  Am.  Dec.  627;  Young 
V.  Hermans  (1876)  66  N.  Y.  374;  Mc- 
Lean V.  Button  (1854)  19  Barb.  (N. 
Y.)  460;  Ware  v.  Gardner  (1869)  L.  R. 
7  Eq.  (Eng.)  317,  38  L.  J.  Ch.  N.  S.  348, 
20  L.  T.  N.  S.  79,  17  Week.  Rep.  439. 
Compare  Gudgel  v.  Kitterman  (1883) 
108  IlL  60;  Usher  v.  Hazeltine  (1829) 
6  Me.  471, 17  Am.  Dec.  258;  Webster  v. 
Withey  (1845)  25  Me.  326. 

In  Young  v.  Hermans  (1876)  66  N. 
Y.  374,  it  was  said:  "If  a  voluntary 
conveyance  is  made  immediately  be- 
fore engaging  in  some  hazardous  busi- 
ness or  enterprise,  or  obligations  are 
incurred  so  soon  after  the  conveyance 
as  to  warrant  a  presumption  that  ac- 
tual fraud  was  intended,  or  other  cir- 
cumstances lead  to  the  same  inference, 
a  deed  will  be  adjudged  fraudulent 
and  void,  as  well  against  the-  subse- 
quent, as  existing,  creditors." 

In  Sidensparker  v.  Sidensparker 
(1864)  62  Me.  481,  83  Am.  Dec.  527, 
it  was  said  that  the  fraud  on  creditors 
"is  a  continuing  one,"  rendering  the 
conveyance  void  as  against  subsequent 
creditors. 

In  Gordon  v.  Reynolds  (1885)  114 
IlL  118,  28  N.  E.  455,  the  court,  in  de- 
fining the  distinction  between  preced- 
ent and  subsequent  creditors  said: 
"The  distinction  as  to  the  rights  of 
precedent  and  subsequent  creditors 
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seems  to  be  this:  if  the  grantor  re- 
serves no  future  use  or  benefit  in  the 
property,  then  the  sale  can  be  attacked 
only  by  a  pre-existing  creditor;  but 
where  the  conveyance  is  merely  color- 
able, and  a  secret  trust  and  confidence 
exist  for  the  benefit  of  the  grantor, 
then  the  sale  is  void,  both  as  to  pre- 
cedent and   subsequent  creditors." 

In  Gudgel  v.  Kitterman  (188S)  108 
IlL  60,  it  appeared  that  a  father  made 
a  conveyance  to  two  sons,  in  consid- 
eration of  future  support,  and  placed 
the  deed  in  escrow.  Ten  years  later 
the  deed  was  taken  from  escrow  and 
destroyed,  and  separate  conveyances 
made  to  the  sons  according  to  a  divi- 
sion agreed  on  by  them.  It  was  held 
that  the  later  conveyances  related 
back  to  the  date  of  the  original  con- 
veyance, and  could  not  be  attacked 
by  a  creditor  whose  claim  accrued 
thereafter. 

b.  Hatoppel. 

In  several  cases  it  has  been  urged 
that  a  creditor  was,  by  acquiescence  in 
a  conveyance  made  in  consideration  of 
an  agreement  to  support  the  grantor, 
estopped  to  attack  it. 

In  Spear  v.  Spear  (1903)  97  Me.  498, 
64  Atl.  1106,  it  was  recognized  as  the 
rule  that  a  creditor  is  not  entitled  to 


attack  as  fraudulent  a  conveyance 
which  he  advised,  but  the  evidence 
was  held  to  be  insufficient  to  invoke 
that  rule. 

In  Graves  v.  Blondell  (1879)  70  Me. 
190,  it  was  held  that  the  fact  that  the 
creditor  knew  of  the  proposed  convey- 
ance, and  assented  to  it,  does  not  estop 
him  to  attack  it,  unless  the  grantee 
was,  by  the  assent,  induced  to  take  the 
conveyance. 

In  Massey  v.  McCoy  (1899)  79  Mo. 
App.  169,  it  was  held  that  the  creditor 
was  not  estopped  because  of  the  fact 
that,  as  attorney  for  the  grantor,  he 
prepared  the  conveyance,  it  not  ap- 
pearing that  he  knew  that  no  present 
consideration  was  paid. 

The  failure  of  a  creditor  who  has 
knowledge  of  the  transfer,  to  notify 
the  grantee  that  he  is  a  creditor,  does 
not  estop  him  to  attack  the  convey- 
ance. Baxter  v.  Baxter  (1912)  19  Cat. 
App.  238,  126  Pac.  369. 

In  Hisle  v.  Rudasill  (1893)  89  Va. 
619,  16  S.  E.  673,  it  was  held  that  a 
conveyance  in  consideration  of  future 
support  was  valid  as  against  a  prior 
creditor  whose  claim  was  unknown  to 
the  grantee,  and  who  made  no  effort  to 
enforce  it  until  twenty  years  had 
elapsed  after  the  conveyance  was 
made.  W.  A.  S. 


BROOKS-SCANLON  COMPANY,  Appt., 

V. 

E.  H.  CHILDS. 

XUMsMppt  Supreme  Court  (Division  A)  —Februmv  »«»  1917. 
(113  Miss.  246,  74  So.  147.) 

Adverse  possession  —  parol  color  of  title  —  effect. 

Title  cannot  be  secured  by  adverse  possession  under  parol  color  of  title 
to  land  not  actually  possessed  and  occupied,  as  against  a  stranger  to  the 
title  of  claimant's  grantor. 

[See  note  on  this  question  beginning  on  page  1457.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Marion 
County  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages  for 
an  alleged  trespass  on  land  claimed  by  him  under  parol  color  of  title. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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MeBsrs.  Dale  &  Rawls  and  Griffitti  & 
Wallace  for  appellant. 

Messrs.  Mounirer  &  Ford  for  ap- 
pellee. 

Sykes,  J.,  delivered  the  opinion  of 
the  court: 

The  appellee,  E.  H.  Childs,  filed 
suit  in  the  circuit  court  of  Marion 
county  agrainst  the  appellant, 
Brooks-Scanlon  Lumber  Company, 
in  an  action  of  trespass.  The  dec- 
laration alleged  that  the  plaintiff 
was  in  possession  and  was  the  own- 
er of  certain  lands  therein  de- 
;8cribed,  and  that  the  defendant, 
without  .the  consent  and  ovbr  the 
protest  of  plaintiff,  burned  124 
panels  of  plaintiff's  fence,  of  the 
value  of  26  cents  per  panel,  and 
iboxed  for  turpentine  purposes  the 
tr^?  91?  about  100  acres  of  plain- 
tiff's land.  The  defendant  pleaded 
the  general  issue,  and  gave  notice 
thereunder  that  it  would  prove  that 
the  title  to  the  land  was  not  in  the 
plaintiff,  but  was  in  the  defendant. 
The  testimony  in  the  case  failed  to 
show  that  the  fence  of  plaintiff  was 
burned  by  any  of  the  agents  or  em- 
ployees of  the  defendant.  The  prin-" 
cipal  contention  in  the  case  is 
whether  or  not  the  appellee  is  the  , 
owner  of  the  lands  which  were 
boxed  for  turpentine  purposes  by 
the  appellant.  The  testimony 
showed  that  the  lands  involved  in 
this  controversy  were  swamp  and 
overflowed  lands,  the  title  to  which 
was  granted  the  state  by  the  United 
States  under  the  act  of  Congress  ap- 
proved September  28,  1850.  The 
state  granted  this  land  to  Dave 
Stock  in  1883,  and  by  successive 
conveyances  this  record  title  is  now 
vested  in  the  appellant.  .The  testi- 
mony of  the  appellee  showed  that 
under  a  void  patent  the  state  of  Mis- 
sissippi granted  this  land  to  the 
Pearl  River  Improvement  &  Naviga- 
tion Company  in  1871.  Also  appellee 
introduced  a  forfeited  tax  patent 
from  the  state  to  Samuel  Huggins, 
dated  May  2,  1881,  which  patent 
was  void,  because  the  state  had  not 
at  that  time  parted  with  its  title  to 
this  land  as  swamp  and  overflowed 
land.    Huggins  sold  this  land  (sec- 


tion 35)  to  C.  W.  Tynes  in  1889, 
Tynes  sold  the  land  by  parol  in 
about  the  year  1890,  to  one  Corley. 
Corley  built  a  cabin,  a  crib,  and  a 
smokehouse  on  the  land,  and  cleared 
up  about  14  acres  of  it,  and  inclosed 
the  field  with  a  fence.  He  lived 
there  about  two  years,  and  then  sold 
the  same  by  parol  to  appellee.  It 
seems  that  each  party,  in  m^dng 
a  parol  sale  of  this  land,  would  turn 
over  to  his  vendee  the  void  deeds 
obtained  from  the  state  of  Missis- 
sippi and  the  deed  from  Huggins  to 
Tynes.  The  appellee  went  into  pos- 
session of  the  land,  and  cultivated 
the  14  acres  that  had  been  cleared. 
He  has  had  actual  possession  of  this 
cleared  land  since  1892,  and  is 
claiming  a  constructive  possession 
of  the  lands  involved  in  this  contro- 
versy (which  controversy  does  not 
involve  the  14  acres  of  cultivated 
land)  by  virtue  of  his  alleged  parol 
color  of  title.  The  testimony  of  ap- 
pellee does  not  positively  show  just 
how  many  acres  he  bought  from 
Corley,  but  from  an  examination  of 
his  entire  testimony  it  is  evident 
Tthat  he  means  that  he  bought  all  of 
the  land  claimed  by  his  vendor. 
'From  a  reference  to  the  void  patent 
and  deed  turned  over  to  appellee,  it 
is  clear  that  his  vendor,  if  he 
claimed  any  other  land  except  that 
actually  cultivated,  claimed  the  en- 
tire section  35.  However,  counsel 
for  appellee  limit  this  claim  in  their 
,  brief  to  the  120-  acres  of  land  de- 
scribed in  the  declaration.  The  cul- 
tivated land  is  not  a  part  of  the  land 
involved  in  this  suit.  There  is  no 
claim  whatever  that  plaintiff  had 
actual  possession  of  the  lands  in 
suit.  His  claim  is  based  solely  upon 
a  constructive  possession  under 
•parol  color  of  title.  Neither  Hug- 
gins, Tynes,  nor  Corley  ever  had 
title  to  this  land.  If  the  parol  color 
of  title  of  appellee  were  valid  as 
such,  then  he  has  a  good  title  by  vir- 
tue of  this  possession  since  1892. 
The  appellant  asserts  a  hostile  and 
different  title  to  that  of  appellee. 
In  a  great  many  states  it  is  held 
that  there  is  no  such  thing  as  a  parol 
color  of  title.     In  fact  the  great 
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weififht  of  authority  sustains  this 
view  of  the  question. 

"As  heretofore,  shown,  the  weight 
of  authority  is  to  the  effect  that  a 
written  instrument  is  necessary  to 
give  color  of  title,  and  where  this 
view  prevails  a  vendee  or  donee  in 
possession  under  a  parol  gift  or  pur- 
chase holds  without  color  of  title,  al- 
though his  vendor  may  have  what 
would  be  color  of  title  in  him  if  he 
were  in  possession  of  the  premises. 
But  in  jurisdictions  where  a  written 
instrument  is  unnecessary,  a  person 
holding  under  a  parol  purchase  or 
srift  is  considered  as  holding  under 
color  of  title."    2  C.  J.  §  398,  p.  196. 

See  also  §  326,  p.  170,  id. 

"The  authorities  do  not  agre^  as 
to  the  necessity  of  having  'color  of 
title  evidenced  by  a  writing.  In 
many  states  a  writing  is  considered 
to  be  indispensable,  either  as  a  mat- 
ter of  general  law  or  because  of 
statutory  requirements.  In  some 
jurisdictions,  however,  it  is  recog- 
nized that  color  of  title  may  exist 
in  the  absence  of  a  writing.  Thus, 
it  has  been  asserted  that  one  may 
be  in  possession  under  color  of  title, 
although  he  entered  by  virtue  of  a 
parol  contract  of  sale.  So,  color  of 
title  may  be  acquired  by  descent  cast 
upon  heirs  by  the  death  of  the  an- 
cestor, even  though  the  ancestor  was 
originally  a  trespasser,  and  in  pos- 
session under  claim  of  right  only. 
Where  the  ancestor  was  never  in 
possession,  however,  a  conveyance 
to  the  ancestor  cannot  avail  his 
lieirs  as  color  of  title  upon  their  tak- 
ing possession  after  his  death,  and 
an  exhaustive  examination  of  the 
cases  discloses  that,  outside  of  the 
acquisition  of  color  of  title  by  'de- 
scent casf  as  above  mentioned,  the 
statements  to  the  effect  that  a  writ- 
ing is  unnecessary  have  resulted 
from  the  unwarranted  interming- 
ling of  the  terms  'color'  and  'claim' 
of  title,  which  has  been  spoken  of 
heretofore.  That  one  may  acquire 
a  good  title  to  land  by  the  open  and 
notorious  possession  thereof  for 
the  required  time,  as  his  own,  is  be- 
yond question.  Such  occupancy, 
however,  is  clearly  one  under  'claim' 
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of  right,  and  not  under  "color'  of 
title,  and,  of  course,  will  be  effective 
where  the  original  entry  was  under 
an  oral  contract  of  sale,  or  under  a 
parol  gift,  or  under  any  other  parol 
agreement.  But  it  will  be  observed 
that  the  efficacy  of  the  acquired  title 
does  not  depend  on  the  fact  that  the 
entry  was  had  under  the  oral  gift 
or  agreement,  but,  -rather,  that  it 
was  maintained  under  a  claim  of 
right.  It  would,  in  such  case,  have 
been  just  as  effective  even  if  its 
origin  had  been  tortious."  1  R.  C. 
L.  §  21,  p.  708. 

See  also  §  23.  p.  711,  id. ;  88  Am. 
St.  Rep.  701,  note;  15  L.R.A.(N.S.) 
1215,  note. 

In  this  state  this  court  has  recog- 
nized parol  color  of  title  of  a  vend- 
ee, as  against  his  vendor  and  those 
claiming  under  him.  In  the  case  at 
bar,  the  appellant  does  not  claim  un- 
der the  vendor  of  the  appellee,  but 
is  a  stranger  to  the  title  claimed  by 
appellee.  We  decline  to  apply  the 
doctrine  of  parol  color  of  title  to  any 
other  parties,  except  the  vendor  and 
those  claiming  under  him.  When  a 
vendor  puts  his  vendee  in  posses- 
sion of  land  under  a  parol  sale,  he 
knows  the  limit  and  the  claim  of  the 
vendee  to  this  land.  As  to  him,  it  is 
unnecessary,  that  there  should  be  a 
visible,  actual  occupation  of  the  en- 
tire tract,  because  of  his  actual 
knowledge  of  the  claim  of  owner- 
ship. But  to  an  entire  stranger  this 
reason  does  not  apply.  The  stran- 
ger is  bound  by  the  actual  adverse 
possession  for  the  required  number 
of  years.  This  visible  possession 
puts  him  upon  inquiry  as  to  its  du- 
ration. If  the  vendee  in  possession 
has  a  deed  to  the  land,  whether  void 
or  voidable,  then  this  deed  shows 
the  limits  of  his- claim,  and  a  vend- 
or would  therefore  be  put  on  no- 
tice of  that  claim.  However,  where 
a  vendee  has  no  deed,  if  he  be  in 
possession  of  a  small  tract  of  land 
of  only  15  or  20  acres,  and  could  be 
allowed  to  say,  "I  am  claiming  160 
or  640  acres,  because  of  a  parol  pur- 
chase from  John  Smith,"  the  door 
would  be  thrown  wide  open  to  fraud- 
ulent and  false  claim  under  alleged 
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parol  color  of  title.  In  the  previous 
decisions  of  this  court  between  ven- 
dee and  vendor,  or  those  claiming 
under  the  vendor,  the  court  has 
realized  that  this  doctrine  should  be 
carefully  limited,  as  is  shown  by  the 
following  quotation  from  Niles  v. 
Davis,  60  Miss.  750:  "While  there 
are  many  cases  in  which  the  doc- 
trine that  a  parol  sale  or  gift  of 
lands  is  sufficient  to  give  color  of 
title  to  the  vendee  or  donee,  we  have 
been  unable  to  discover  any  case  in 
which  the  question  whether  the 
parol  sale  or  gift  extends  the  boun- 
daries of  the  tenant's  possession  to 
those  of  the  whole  tract,  though  only 
a  part  be  actually  occupied ;  but  we 
think  that  as  against  the  parol  vend- 
or or  donor,  the  law  will  impute 
possession  in  the  vendee  or  donee  to 
all  the  lands  comprised  in  the  verbal 
contract  or  gift.  A  mere  trespasser 
in  possession  of  land  is  restricted  to 
so  much,  only,  as  is  actually  occu- 
pied by  him,  because  no  one  can  tell 
what  are  the  limits  of  his  claim 
otherwise  than  by  the  evidence  af- 
forded by  his  occupancy;  while  one 
-in  possession,  claiming  under  a 
written  instrument,  gives  to  the 
world  notice  of  the  extent  of  his 
claim.  But  one  who  claims  under 
a  parol  sale,  and  to  whom  possession 
of  the  land  has  been  yielded  by  the 
vendor,  certainly  as  against  the 
vendor,  gives  notice,  by  the  mere  oc- 
cupancy of  a  part  of  the  land  pur- 
chased, of  his  claim  to  the  whole. 
Such  occupancy  is  evidence  of  a 
claim  under  the  contract,  and  the 
contract,  though  void  by  the  Statute 
of  Frauds,  embraces  the  whole  body 
of  land.  The  delivery  of  possession 
by  the  vendor  is  an  admission  by 
him  that  the  vendee  enters,  claim- 
ing as  owner  to  the  extent  of  the 
right  which  would  have  been  con- 
ferred if  the  sale  had  been  evideneed 
by  a  formal  deed.  It  is  not  a  ques- 
tion of  the  validity  of  the  title,  but 
of  the  character  and  extent  of  the 
possession,  and  of  this  the  vendor 
has  notice,  not  by  the  character  of 
the  occupancy,  as  being  visible  and 
notorious,  but  by  the  very  contract 


to  which  he  is  a  party.  Possession, 
to  give  title  under  the  Statute  of 
Limitations,  is  required  to  be  visi- 
ble, notorious,  hostile,  and  contin- 
ued, to  the  end  that  all  ottiers  hav- 
ing a  claim  to  the  property  may 
have  notice  of  the  claim  of  the  occu- 
pant, and,  having  notice,  they  must 
contest  his  right  within  the  time 
fixed  by  law,  or  the  presumption 
will  be  conclusive  that  they  have 
yielded  to  the  title  asserted  by  the 
occupant." 

In  referring  to  this  case  the  same 
able  jurist  who  wrote  the  opinion 
above  quoted  from  says:  "In  NUes 
v.  Davis,  supra,  it  was  held  that  a 
parol  vendee  entering  under  his 
pim:hase  was,  as  against  his  vend- 
or" and  those  claiming  under  him, 
in  possession  of  the  whole  land, 
though  only  a  portion  should  be 
actually  occupied.  This  rule,  though 
announced  in  that  case  for  the  first 
time  in  this  state,  had  been  silenUy 
recognized  in  Davis  v.  Bowmar,  55 
Miss.  671,  and  has  been  distinctly 
formulated  and  applied  in  other 
states."  Davis  v.  Davis,  68  Miss. 
478,  10  So.  70. 

In  all  of  the  cases  in  this  state  in 
which  the  doctrine  of  parol  color  of 
title  has  been  upheld,  the  suits  were 
between  the  vendor  or  those  claim- 
ing under  him  and  the  vendee.  It 
is  also  worthy  of  remark  that  in 
those  cases  tliue  vendor  had  a  good 
title  to  the  lands  in  controversy.  In 
this  case  neither  the  vendor  of  ap- 
pellee nor  those  under  whom  he 
claimed  ever  had  any  title  to  this 
land.  So  far  as  the  lands  in  contro- 
versy are  concerned,  there  was  no 
actual  possession  attempted  to  be 
exercised  over  them 
by  appellee.  He  had  »^«|^ioa- 
no  color  of  title  to  SSI^ielSiSi; "' 
them,  and  therefore 
has  had  no  constructive  possession 
of  them.  The  lower  court  submitted 
the  case  on  instructions  to  the  jury. 
This  was  error.  The  peremptory  in- 
struction asked  by  the  defendant 
should  have  been  given. 

Reversed,  and  judgment  here  for 
appellant. 
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ANNOTATION. 


Writing  as  essential  to  color  of  title  in  adverse  occupant  of  land. 


I.  Introductory,  1457 
II.  Necessity  of  writing  generally: 

a.  Majority  rule,  1457. 

b.  Minority  rule,  1460. 

c.  Statute  requiring  writing,  1461. 

/.  Introductory. 

This  note  is  confined  to  a- discussion 
of  the  question  whether  a  writing  is 
essential  to  color  of  title.  It  does  not 
deal  with  the  necessity  of  color  of 
title  as  an  element  of  adverse  posses- 
sion, or  with  the  nature  or  form  of 
writing  which  is  required. 

Much  miscitation  of  authorities  on 
the  sufficiency  of  oral  color  of  title  has 
.  resulted  from  a  failure  to  distinguish 
between  "claim  of  title"  and  "color  of 
title."  Claim  of  title  is,  of  course, 
essential  to  impart  to  possession  the 
element  of  hostility.  Except  where  re- 
quired by  statute,  color  of  title  is  not 
required  to  constitute  adverse  posses- 
sion; but  in  the  absence  of  color  of 
title  the  possession  extends  only  to  the 
limits  of  the  visible  actual  occupancy, 
while  actual  possession  of  part  of  a 
tract,  with  color  of  title  to  the  whole, 
extends  the  possession  to  the  limits 
fixed  by  the  color  of  title.  See  Hamil- 
ton V.  Wright  (1870)  30  Iowa,  480, 
and  see  1  R.  C.  L.  title.  Adverse  Pos- 
session, pp.  706  et  seq.,  quoted  in  the 
reported  case  (Bbooks-Scanlon  Co.  v. 
Childs,  ante,  1453). 

In  Crowder  v.  Doe  (1909)  162  Ala. 
151,  186  Am.  St.  Rep.  17,  50  So.  230, 
the  court  stated  the  distinction  as  fol- 
lows: "  'Color  of  title'  and  'claim  of 
title'  are  often  confounded;  the  terms 
being  used  as  if  synonymous,  whereas, 
in  fact,  they  are  very  different  things. 
'Claim  of  title'  is  where  one  enters  and 
occupies  land,  with  the  intent  to  hold 
it  as  his  own  against  the  world.  Irre- 
spective of  any  shadow  or  color  or 
right  or  title  as  a  foundation  for  his 
claim.  'Color  of  title'  is  the  semblance 
or  appearance  of  title,  but  which,  in 
reality,  is  not.  They  are  distinct  from, 
but  supplementary  to,  each  other. 
Color  of  title,  without  claim,  is  of  lit- 
tle effect.  Claim  o£  title,  without  color, 
2  A.L.R.— 92. 


III.  Possession      under     oral      gift     or 
sale: 

a.  Generally,  1463; 

b.  As    against    donor    or   vendor, 

1465. 
IV.  Possession  under  descent  cast,  1466. 

may  ripen  into  title  to  the  land  actual- 
ly occupied,  while,  with  it,  it  may 
ripen  into  title,  not  only  to  the  land 
actually  occupied,  but  to  all  described 
in  the  color  of  title,  if  that  actually 
occupied  be  a  part  thereof." 

So,  in  Hitt  v.  Carr  (1915)  62  Ind. 
App.  80,  109  N.  E.  456,  it  was  said: 
"The  terms,  'color  of  title,'  and  'claim 
of  title,'  have  been  somewhat  confused 
in  many  decisions,  and  by  some  text- 
writers.  Color  of  title  is  that  which 
has  the  semblance  or  appearance  of 
title,  either  legal  or  equitable,  but 
which  is  in  fact  no  title.  Claim  of  title 
exists  where  one  enters  upon  and  oc- 
cupies land,  with  the  intent  to  hold 
it  as  his  own  against  the  world,  irre- 
spective of  any  foundation  for  such 
claim.  Claim  of  title  without  color  of 
title  may  ripen  into  title  to  the  land 
actually  occupied  by  such  claimant; 
but,  with  color  of  title,  his  title  may 
be  perfected  to  the  whole  tract  indi- 
cated by  the  instrument  or  state  of 
facts  which  give  color  of  title,  though 
he  be  in  actual  possession  of  only  a 
part  of  such  tract." 

By  virtue  of  the  distinction  just 
pointed  out,  the  many  cases  holding 
that  title  may  be  acquired  by  adverse 
possession,  by  one  entering  as  a  tres- 
passer, or  under  an  oral  gift  or  sale, 
to  the  extent  of  his  actual  possession, 
are  considered  as  outside  the  scope  of 
the  present  discussion. 

//.  JTeeeasUy  of  writing  generally. 

a.  Majority  rule. 

By  the  weight  of  authority,  some 
writing  which  purports  to  give  title  to 
the  premises  is  essential  to  give  color 
of  title  to  an  adverse  occupant;  and 
oral  transactions,  however  effective 
they  may  be  as  between  the  parties, 
do  not  constitute  color  of  title. 

United  States. — ^Deffeback  v.  Hawke 
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(1885)  115  U.  S.  392,  29  L.  ed.  423,  6 
Sup.  Ct.  Rep.  95  (compensation  to  oc- 
cupying claimant) ;  United  States  t. 
Casterlin  (1908)  164  Fed.  437  (occu- 
pation preventing  sale  of  government 
mineral  lands). 

Alabama. — ^Bell  v.  Denson  (1876)  56 
Ala.  444;  Tennessee  Coal,  Iron  &  R. 
Co.  V.  Linn  (1898)  123  Ala.  112,  82 
Am.  St.  Rep.  108,  26  So.  245;  Howell 
V.  Heniy  (1908)  157  Ala.  43,  47  So. 
132. 

Arkansas. — King  v.  Campbell  (1909) 
89  Ark.  450,  116  S.  W.  899. 

Georgia.— Watson  v.  Tindal  (1858) 
24  Ga.  494,  71  Am.  Dec.  142;  Cook  v. 
Long  (1859)  27  Ga.  280;  Baird  v. 
Evans  (1877)  58  Ga.  350;  Hobby  v. 
Alford  (1884)  73  Ga.  791. 

Maryland.  —  Walsh  v.  Mclntire 
(1888)  68*Md.  402,  13  Atl.  348. 

MissourL— Allen  v.  Mansfield  (1891) 
108  Mo.  343,  18  S.  W.  901;  Shaflfer  v. 
Detie  (1905)  191  Mo.  377,  90  S.  W.  131 ; 
Joplin  Brewing  Co.  v.  Payne  (1906) 
197  Mo.  422,  114  Am.  St.  Rep,  770,  94 
S.  W.  896;  McGrath  v.  Mitchell  (1894) 
66  Mo.  App.  626.  See  discussion  of 
this  jurisdiction  infra,  this  subdivi- 
sion. 

New  Mexico. — Armijo  v.  Arniijo 
(1887)  4  N,  M.  57,  13  Pac.  92. 

North  Carolina. — Doe  ex  dem.  Tate 
V.  Southard  (1824)  10  N.  C.  (3  Hawks) 
119,  14  Am.  Dec.  578 ;  Williams  v.  Scott 
(1898)  122  N.  C.  545,  29  S.  E.  877;  Bar- 
rett V.  Brewer  (1910)  153  N.  C.  547,  42 
L.R.A.(N.S.)  403,  69  S.  E.  614. 

South  Carolina. — Golson  v.  Hook 
(1849)  4  Strobh.  L.  23.  Compare 
M'Elwee  v.  Martin  (1834)  2  Hill,  L. 
496. 

Toinessee. — Slatton  v.  Tennessee 
Coal,  Iron  &  R.  Co.  (1902)  109  Tenn. 
415,  75  S.  W.  926. 

Virginia.— Baber  v.  Baber  (1917) 
121  Va.  740.  94  S.  E.  209.  Compare 
dictum  in  Creekmur  v.  Creekmur 
(1881)  75  Va.  430. 

"Whatever  the  law  may  be  else- 
where, there  can  be  no  such  thing  in 
North  Carolina  as  color  of  title,  with- 
out some  paper  writing  attempting  to 
convey  title."  Williams  v.  Scott 
(1898)  122  N.  C.  545,  29  S.  E.  877,  dis- 
approving Neal  V.  Nelson  (1895)  117 


N.  C.  898,  58  Am.  St.  Rep.  690,  23  S.  E. 
428. 

In  Slatton  v.  Tennessee  Coal,  Iron  & 
R.  Co.  (1902)  109  Tenn-  415,  75  S.  W. 
926,  it  was  said:  "It  is  well  settled  that 
possession  without  a  deed  defining  the 
land  is  only  notice  to  the  boundaries 
actually  inclosed.  It  is  also  held  that 
a  disseisor  holds  constructive  posses- 
sion of  the  whole  tract  only  when  his 
entry  was  under  color  of  title  by  spe- 
cific boundaries  to  the  whole  tract 
The  first  requisite  of  such  color  of 
title  as  will  give  constructive  posses- 
sion to  the  claimant  is,  therefore,  some 
definite  description,  showing  the  ez< 
tent  of  the  claim ;  which,  as  to  the  part 
constructively  possessed,  may  be  said 
to  perform  the  same  office  as  acts  of 
ownership  upon  the  parts  in  actual 
possession.  Without  the  paper  title, 
the  possession  is  limited  by  the  pedis 
possessio." 

In  Armijo  v.  Armijo  (1887)  4  N.  M. 
57,  18  Pac.  92,  the  nature  of  the  right 
claimed  to  be  color  of  title  does  not 
appear,  but  the  court  said:  "Ck>lor  is 
not  every  pretense  or  claim  of  title, 
but  consists  in  a  writing  or  convey- 
ance of  some  kind,  purporting  to  con- 
vey the  land  under  which  the  claim  of 
title  is  asserted.  What  constitutes 
color  of  title  is  a  question  of  law  for 
the  court,  and  not  of  fact  for  the  jury, 
except  under  proper  instructions  from 
the  court.  Color  of  title,  strictly 
speaking,  cannot  rest  in  parol.  There 
must  be  a  document  of  some  sort." 

In  Baber  v.  Baber,  121  Va.  740,  94 
S.  E.  209,  the  court  said:  "It  is  now 
well  settled  in  this  state  that  color  of 
title  must  be  by  deed  or  will,  or  other 
writing,  which  purports  or  contracts 
to  pass  title,  legal  or  equitable,  and 
which  contains  sufiicient  terms  to  des- 
ignate the  land  in  question  with  such 
certainty  that  the  boundaries  there- 
of can  be  ascertained  therefrom,  by 
the  application  thereto  of  the  sreneral 
rules  governing  the  location  of  land 
conveyed  by  a  deed." 

In  Bell  V.  Denson  (1876)  66  Ala.  444, 
it  was  said :  "When  the  possession  is 
without  written  color  of  title  .  .  . 
it  is  adverse  only  to  the  extent  of  ac- 
tual occupancy." 

In  Deffeback  v.  Hawke  (1885)    115 
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U.  S.  392,  29  L.  ed.  423,  6  Sup.  Ct.  Rep. 
SS,  the  court,  construing  a  statute  pro- 
viding that  an  occupying  claimant, 
"under  color  of  title,"  should  be  com- 
pensated for  his  improvements,  said: 
"'There  can  be  no  color  of  title  in  an 
■occupant  who  does  not  hold  under  any 
instrument,  proceeding,  or  law,  pur- 
porting to  transfer  to  him  the  title  or 
to  give  to  him  the  right  of  possession." 
In  Missouri,  there  was  some  conflict 
in  the  earlier  decisions.  In  oeveral 
cases  there  were  dicta  to  the  effect 
that  a  writing  is  essential  to  color  of 
title.  St.  Louis  v,  Gorman  (1860)  29 
Mo.  593,  77  Am.  Dec.  586;  Fugate  v. 
Pierce  (1872)  49  Mo.  441;  Crispen  v. 
Hannavan  (1872)  50  Mo.  536.  In  Ran- 
nels  V.  Rannels  (1873)  52  Mo.  108,  the 
«ourt  held  that  a  writing  was  not  nec- 
«ssary.  In  Long  v.  Higginboth^im 
(1874)  56  Mo.  245,  the  court  appar- 
ently ignored  the  holding  in  Rannels 
V.  Rannels,  repeating  the  dictum  in 
Fugate  V.  Pierce  (1872)  49  Mo.  441, 
£upra,  that  "there  must  be  a  deed  pur- 
porting to  convey  the  whole,  or  some 
proceeding  or  instrument  giving  color 
iind  defining  boundaries."  Two  later 
•decisions  followed  Rannels  v.  Rannels, 
supra.  Cooper  v.  Ord  (1875)  60  Mo. 
420;  Hughes  v.  Israel  (1881)  73  Mo. 
£38.  In  Allen  v.  Mansfield  (1891)  108 
Mo.  34S,  18  S.  W.  901,  it  was  held  that 
to  constitute  color  of  title  "there  must 
be  some  documentary  evidence,"  the 
court  disapproving  of  the  rule  laid 
down  in  Rannels  v.  Rannels,  but  point- 
ing out  that  in  that  case  there  was  ac- 
tual possession  of  the  entire  tract  in 
-iiuestion,  making  color  of  title  unnec- 
essary. In  McGrath  v.  Mitchell  (1894) 
66  Mo.  App.  626,  the  court  followed 
Allen  V.  Mansfield,  supra.  In  Shaffer 
v.  Detie  (1905)  191  Mo.  377,  90  S.  W. 
131,  the  court  said,  by  way  of  dictum, 
that  "our  later  decisions,  defining  col- 
or of  title,  incline  to  the  view  that  it 
has  its  root  in  some  document  dealing 
with  the  title,  however  erroneous  or 
imperfect."  In  Joplin  Brewing  Co.  v. 
Payne  (1906)  197  Mo.  422, 114  Am.  St. 
Rep.  770,  94  S.  W.  896,  it  was  said, 
obiter:  "Any  instrument  in  writing 
which  purports  to  convey  a  certain 
tract  of  land,  describing  the  same,  is 
•color  of  title." 


In  a  considerable  number  of  cases, 
wherein  it  appeared  that  adverse  pos- 
session was  under  a  writing,  the  court, 
in  discussing  its  sufficiency  as  color  of 
title,  has  defined  that  term  in  such  a 
manner  as  to  exclude  the  idea  that 
color  of  title  can  rest  in  parol. 

United  States. — Oliver  v.  Pullam 
(1885)  24  Fed.  127. 

Alabama. — Lamar  v.  Minter  (1848) 
18  Ala.  31;  Saltmarsh  v.  Grommelin 
(1854)  24  Ala.  347. 

Arkansas. — Trotter  v.  Neal  (1887) 
50  Ark.  340,  7  S.  W.  384. 

Georgia.— English  v.  Doe  (1849)  7 
Ga.  387;  Beverly  v.  Burke  (1851)  9 
Ga.  440,  54  Am.  Dec.  351;  Walls  v. 
Smith  (1855)  19  Ga.  8;  Acme  Brewing 
Co.  V.  Central  R.  &  Bkg.  Co.  (1902)  115 
Ga.  494,  42  S.  E.  8. 

Iowa.— Lindt  v.  Uihlein  (1902)  116 
Iowa,  48,  89  N.  W.  214. 

Michigan.— Vier  v.  Detroit  (1897) 
111  Mich.  646,  70  N.  W.  139. 

Minnesota.  —  Seigneuret  v.  Fahey 
(1880)  27  Minn.  60,  6  N.  W.  403. 

New  York. — Thompson  v.  Burhans 
(1879)  79  N.  Y.  93;  Kent  v.  Harcourt 
(1860)  33  Barb.  491. 

North  Carolina. — Doe  ex  dem.  Dob- 
son  V.  Murphy  (1836)  18  N.  C.  (1  Dev. 
&  B.  L.)  586;  Keener  v.  Goodson 
(1883)  89  N.  C.  273;  Ellington  v.  El- 
lington (1889)  103  N.  C.  54,  9  S.  E. 
208;  Bond  v.  Beverly  (1910)  l52  N.  C. 
56,  67  S.  E.  55. 

Oklahmna. — Woodruff  v.  Wallace 
(1895)  3  Okla.  355,  41  Pac.  857. 

Vermont.— Hodges  v.  Eddy  (1865) 
38  Vt.  327;  Aldrich  v.  Griffith  (1894) 
66  Vt.  390,  29  Atl.  876. 

West    Virginia. — Cooey    v.    Porter 

(1883)  22  W.  Va.  120;  Core  v.  Faupel 

(1884)  24  W.  Va.  247;  Swann  v.  Thay- 
er (1892)  36  W.  Va.  46,  14  S.  E.  423; 
Randolph  v.  Casey  (1897)  48  W.  Va. 
289,  37  S.  E.  231;  Stover  v.  Stover 
(1906)  60  W.  Va.  285,  54  S.  E.  350; 
Lewis  V.  Yates  (1907)  62  W.  Va.  675, 
59  S.  E.  1073. 

"The  phrase,  'color  of  title,'  signi- 
fies some  written  document  which  ap- 
pears to  be  a  title  to  land,  but  is  not 
a  good  title."  Oliver  v.  Pullam  (1885) 
24  Fed.  127. 

"We  consider  everyone  as  holding 
under  color  of  title  who  enters,  bona 
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fide,  under  and  by  virtue  of  a  paper 
title."  Saltmarsh  v.  Crommelin  (1864) 
24  Ala.  347. 

"Color  of  title  is  anythinsr  in  writ- 
ing, connected  with  the  title,  which 
serves  to  define  the  extent  of  the 
claim."  Walls  v.  Smith  (1856)  19  Ga. 
8.  See  to  the  same  effect,  Field  v. 
Boynton  (1862)  33  Ga.  239;  Burdell  v. 
Blain  (1880)  66  Ga.  169;  Veal  v.  Rob- 
inson (1883)  70  Ga.  809;  Lee  v.  O'Quin 
(1898)  103  Ga.  865,  30  S.  E.  856;  Tum- 
lin  v.  Perry  (1899)  108  Ga.  620,  34  S. 
E.  171;  Connell  v.  Culpepper  (1900) 
111  Ga.  806,  86  S.  E.  667;  Street  v.  Col- 
lier (1903)  118  Ga.  470,  45  S.  E.  294; 
Moore  v.  Mobley  (1905)  123  Ga.  424, 
61  S.  E.  361. 

"What  is  meant  by  color  of  title? 
It  may  be  defined  to  be  a  writing,  upon 
its  face  professing  to  pass  title,  but 
which  does  not  do  it."  Beverly  v. 
Burke  (1851)  9  Ga.  440,  54  Am.  Dec. 
351.  See  to  the  same  effect,  Gittens  v. 
Lowry  (1864)  15  Ga.  336;  White  v. 
Rowland  (1881)  67  Ga.  646,  44  Am. 
Rep.  731;  Williams  v.  Tison  (1896)  99 
Ga.  792,  26  S.  E.  766. 

In  Clements  v.  Hays  (1884)  76  Ala. 
280,  involving  the  extent  of  an  ad- 
verse holding,  the  court  said:  "We 
may  observe,  in  advance,  that  there  is 
no  room  in  this  case  for  the  applica- 
tion of  the  principle  that,  where  one 
is  in  actual  possession  of  a  portion  of 
a  given  tract  of  land,  he  will  some- 
times be  held  in  law  to  be  in  posses- 
sion of  the  remainder.  This  rule  nev- 
er applies,  unless  the  occupant  holds 
under  deed,  or  other  color  of  title,  and 
there  is  no  antagonistic  or  adverse 
possession.  The  deed,  or  other  paper 
title,  is  important  to  define  the  extent, 
or  boundaries,  of  his  claim  and  posses- 
sion." 

"Unless  he  had  some  writing  pur- 
porting to  connect  him  with  the  title, 
he  was  not  holding  under  color  of 
title."  Acme  Brewing  Co.  v.  Central 
R.  &  Bkg.  Co.  (1902)  115  Ga.  494,  42 
S.  E.  8. 

In  lindt  v.  Uihiein  (1902)  116  Iowa, 
48,  89  N.  W.  214,  involving  possession 
under  a  void  deed,  it  was  said  that 
color  of  title  involves  "the  idea  of 
some  deed  of  conveyance,  or  some  pa- 
per or  document,  in  which  the  holder 


may  reasonably  rely,'  as  vesting  in  him 
the  real  ownership  of  the  property." 

"Constructive  possession  is  based 
upon  a  written  title,  which  may  be 
valid  or  invalid."  Thompson  v.  Bur- 
hans  (1879)  79  N.  Y.  93. 

"Nor  is  it  necessary,  except  in  cases 
of  constructive  occupancy,  that  the 
claim  should  be  founded  upon  any 
written  instrument  whatever."  Kent 
V.  Harcourt  (1860)  33  Barb.  (N.  Y.) 
491. 

"The  term,  'color  of  title,'  as  it  is 
used  in  the  cases  on  this  subject, 
means  a  deed  or  survey  of  the  land, 
placed  upon  the  public  records  of  land 
titles,  whereby  notice  is  given  to  the 
true  owner,  and  to  all  the  world,  that 
the  occupant  claims  the  title."  Hodges 
V,  Eddy  (1866)  38  Vt  327. 

"To  give  color  of  title  it  is  not  nec- 
essary that  the  claim  should  be  under 
an  instrument  requisite  to  convey 
land.  It  is  enough  that  the  claim  of 
title  be  under  an  instrument  in  writ- 
ing, and  defining  the  extent  of  the 
claim."  Aldrich  v.  Griffith  (1894)  66 
Vt  390,  29  Atl.  376. 

"A  deed  or  writing  which  purports 
to  convey  described  land  and  pass  a 
title  gives  color  of  title."  Swann  v. 
Thayer  (1892)  36  W.  Va.  46,  14  S.  E. 
423.  See  to  the  same  effect,  Randolph 
V.  Casey  (1897)  43  W.  Va.  289,  27  S. 
E.  231. 

In  Alabama  and  Mississippi,  there 
are  decisions  which  have  been  cited 
frequently  as  holding  that  a  writing 
is  not  necessary  to  color  of  title.  As 
limited  and  explained  by  later  deci- 
sions, however,  these  cases  hold  only 
that  a  parol  gift  or  sale  gives  color  of 
title  to  the  donee  or  vendee,  as  against 
the  donor  or  vendor,  or  persons  in 
privity  with  him,  but  not  as  against 
strangers.  They  are  accordingly  dis- 
cussed infra,  in  subdivision  III.,  Pos- 
session under  oral  gift  or  sale. 

ft.  MlnoritD  rule. 

In  a  few  jurisdictions  it  is  held  that 
a  writing  is  not  essential  to  color  of 
title,  and  that  possession  under  any 
oral  transaction,  by  virtue  of  which 
the  occupant  claims  ownership,  is  un- 
der color  of  title.  Bell  v.  Longworth 
(1855)  6  Ind.  273;  Hitt  v.  Can-  (1916> 
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€2  Ind.  App.  80,  109  N.  E.  466;  Taylor 
T.  Buckner  (1819)  2  A.  K.  Marsh. 
<Ky.)  18,  12  Am.  Dec.  854;  Boyce  v. 
Slake  (1834)  2  Dana  (Ky.)  127; 
M'Call  V.  Neely  (1834)  3  Watts  (Pa.) 
69;  Green  v.  Kellum  (1864)  23  Pa.  254, 
62  Am.  Dec.  332. 

In  M'Gall  t.  Neely  (1834)  3  Watts 
<Pa.)  69,  it  appeared  that  the  occu- 
pant entered  without  any  writing,  ap- 
parently as  a  mere  squatter,  occupied 
&  part  of  the  tract,  and  paid  taxes  and 
exercised  ownership  of  the  whole. 
Holdinsr  that,  as  a  possessor  under 
color  of  title,  he  gained  title  to  the 
«Btire  tract,  the  court  said:  "The 
definition  of  a  colorable  title,  or,  as  it 
is  more  frequently  expressed,  'color  of 
title,'  has  never,  that  I  know  of,  been 
attempted.  The  words  do  not  neces- 
aarily  import  the  accompaniment  of  the 
usual  documentary  evidences;  for, 
though  one  entering  by  a  titlie  depend- 
ing on  a  void  deed  would  certainly  be 
in  by  color  of  title,  it  would  be  strange 
if  another,  entering  under  an  errone- 
ous belief  that  he  is  the  legitimate  heir 
of  the  person  last  seised,  should  be 
deemed  otherwise;  and  it  would  be 
stranger  still  if  his  alienee  were 
deemed  to  have  more  color  of  title 
than  he  had  himself.  To  give  color 
of  title,  therefore,  would  seem  not  to 
require  the  aid  of  a  written  convey- 
ance, or  a  recovery  by  process  and 
judgment,  for  the  latter  would  require 
it  to  be  the  better  title.  I  would  say 
that  an  entry  is  by  color  of  title  when 
it  is  made  under  a  bona  fide,  and  not 
pretended,  claim  to  a  title  existing  in 
another."  See  to  the  same  effect. 
Green  v.  Kellum  (1854)  23  Pa.  254, 
62  Am.  Dec.  332. 

In  Bell  V.  Hartley  (1842)  4  Watts  & 
S.  (Pa.)  32,  it  was  held  that  a  person 
in  possession,  without  written  evi- 
dence of  title,  took  by  adverse  posses- 
sion to  the  limits  of  boundaries  sur- 
veyed and  marked  by  him. 

In  Bell  V.  Longworth  (1855)  6  Ind. 
273,  in  holding  that  a  possession  un- 
der an  assignment  of  the  rights  of  an 
«ntryman  on  public  lands  was  under 
color  of  title,  the  court  laid  down  the 
broad  rule  that  any  possession,  "under 
and  pursuant  to  a  state  of  facts  which, 
of  themselves,  show  the  character  and 


extent  of  his  entry  and  claim,"  is  un- 
der color  of  title.  See  ^Iso  Van  Cleave 
v.  Milliken  (1859)  13  Ind.  106,  where-' 
in  the  nature  of  the  color  of  title  held 
by  the  occupant  does  not  appear,  but 
the  court  quoted  with  approval  Bell  v. 
Longworth,  supra. 

In  Wilson  v.  Campbell  (1889)  119 
Ind.  286,  21  N.  E.  893,  the  court  with- 
out referring  to  "color  of  title,"  held 
that  possession  under  a  parol  sale 
gave  title  to  the  entire  tract. 

In  Hitt  V.  Carr  (1916)  62  Ind.  App. 
80,  109  N.  E.  466,  holding  that  posses- 
sion under  a  void  deed  is  under  color 
of  title,  the  court  cited  Bell  y.  Long- 
worth,  Van  Cleave  v.  Milliken,  and 
Wilson  V.  Campbell,  to  the  proposition 
that  "there  may  be  color  of  title  with- 
out an  instrument  in  writing,  purport- 
ing to  convey  the  land  to  the  one  as- 
serting title  by  adverse  possession." 

In  Taylor  v.  Buckner  (1819)  2  A.  K. 
Marsh.  (Ky.)  18,  12  Am.  Dec.  864,  it 
appeared  that  a  person  entered  on  a 
tract  of  land,  claiming  under  the  pat- 
entee, but  without  any  written  evi- 
dence of  title.  It  was  held  that  his 
occupancy  gave  him  title  by  adverse 
possession  to  the  entire  tract. 

In  Boyce  v.  Blake  (1834)  2  Dana 
(Ky.)  127,  a  person  taking  by  oral 
purchase  a  tract  of  land  adjoining  that 
on  which  he  lived  was  held  to  be  in 
constructive  occupancy  thereof,  as 
against  a  third  person. 

In  South  Dakota,  it  was  said,  obiter, 
in  Wood  V.  Conrad  (1891)  2  S.  D.  334, 
50  N.  W.  95,  that  "color  of  title  is  de- 
fined to  be  an  apparent  title,  founded 
upon  a  written  instrument."  But  in 
Pendo  V.  Beakey  (1902)  15  S.  D.  344, 
89  N.  W.  655,  it  was  held  that,  "where 
neither  party  claims  any  higher  or  bet- 
ter title  than  actual  possession,  a  de- 
fendant in  such  actual  possession  un- 
der a  bona  fide  claim  of  title,  within 
the  meaning  of  our  statute  relating  to 
improvements,  to  the  extent  of  his 
actual  occupancy,  or  actual  possession, 
holds  under  color  of  title." 

c.  statute  requiring  vniting. 
In   several  jurisdictions  there  are 
statutes  which  so  define  color  of  title 
as  to  require,  unmistakably,  some  in- 
strument in  writing. 
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In  California,  the  statute  (Code  Civ. 
Proc.  §  322)  provides  as  follows: 
"When  it  appears  that  the  occupant, 
or  those  under  whom  he  claims,  en- 
tered into  the  possession  of  the  prop- 
erty under  claim  of  title,  exclusive  of 
other  right,  founding  such  claim  upon 
a  written  instrument,  as  being  a  con- 
veyance of  the  property  in  question, 
.  .  .  and  that  there  has  been  a  con- 
tinued occupation  and  possession  of 
the  property  included  in  such  instru- 
ment, .  .  .  or  of  some  part  of  the 
property,  under  such  claim,  for  five 
years,  the  property  so  included  is 
deemed  to  have  been  held  adversely." 
See  Wilson  v.  Atkinson  (1888)  77  Cal. 
485,  11  Am.  St.  Rep.  299,  20  Pac.  66; 
Standard  Quicksilver  Co.  v.  Habishaw 
(1901)  132  Cal.  115,  64  Pac.  113. 
"Color  of  title  is  defined  to  be  an  ap- 
parent title,  founded  upon  a  written 
instrument,  such  as  a  deed,  levy  of  ex- 
ecution, decree  of  court  or  the  like." 
Packard  v.  Moss  (1885)  68  Cal.  123,  8 
Pac.  818. 

The  Colorado  statute  provides  that 
a  person  who  shall,  "under  claim  and 
color  of  title,"  occupy  lands  adversely 
for  five  years,  shall  become  the  owner 
thereof,  "to  the  extent  and  according 
to  the  purport  of  his  or  her  proper  ti- 
tle." In  Knight  v.  Lawrence  (1894) 
19  Colo.  425,  36  Pac.  242,  it  was  said 
that  the  foregoing  statute  was  bor- 
rowed from  that  of  Illinois  (discussed 
infra,  in  this  subdivision),  and  that 
the  substitution  of  the  phrase,  "prop- 
er title,"  for  the  phrase,  "paper  title," 
in  the  Illinois  act,  was  a  clerical  error. 
Construing  the  act  as  a  whole,  the 
court  held  that  the  error  was  obvious, 
and  might  be  corrected,  and  the  stat- 
ute read  as  though  the  term,  "paper 
title,"  was  used.  It  was  accordingly 
held  that  a  writing  was  essential  to 
color  of  title.  In  Knight  v.  Lawrence, 
supra,  the  court  disapproved  of  the 
dictum  in  Lebanon  Min.  Co.  v.  Rogers 
(1884)  8  Colo.  34,  5  Pac.  661,  wherein 
it  was  said  that  color  of  title  may 
exist  without  a  writing.  In  Lower 
Latham  Ditch  Co.  v.  Louden  Irrig. 
Canal  Co.  (1900)  27  Colo.  267,  88  Am. 
St.  Rep.  80,  60  Pac.  629,  it  was  said 
that  "color  of  title,  under  the  statute, 
must  be  based  upon  a  paper  title."   See 


to  the  same  effect,  De  Foresta  v.  Cast 
(1894)  20  Colo.  807,  38  Pac.  244.  In 
Latta  V.  Clifford  (1891)  47  Fed.  614,  it 
was  said  with  respect  to  the  same  stat- 
ute :  "The  court  interprets  'proper'  ti- 
tle to  mean  'paper'  title.  The  word 
'proper,'  in  the  statute,  is  manifestly  a 
mistake.  By  such  error  the  word 
'proper*  is  used  for  the  word  'paper.' 
The  statute  was  later  amended  by  sub- 
stituting the  word  'paper*  for  'proper.* 
See  Sayre  v.  Sage  (1910)  47  Colo.  659, 
108  Pac.  160. 

The  Florida  statute  requires  that 
adverse  possession  shall  be  founded 
"upon  a  written  instrument,  as  being  a 
conveyance  of  the  premises  in  ques- 
tion." See  Doyle  v.  Wade  (1887)  23 
Fla.  90,  11  Am.  St.  Rep.  884,  1  So.  516, 
wherein  it  was  held  that  the  instru- 
ment must  purport  to  be  a  conveyance 
of  all  the  premises  in  question. 

In  Illinois,  a  statute  provides  that 
every  person  in  the  actual  possession 
of  land  "under  claim  and  color  of  ti- 
tle" shall,  at  the  end  of  seven  years* 
occupancy,  be  held  to  be  the  owner 
thereof,  "to  the  extent  and  according 
to  the  purport  of  his  or  her  paper  ti- 
tle." See  Woodward  v.  Blanehard 
(1855)  16  111.  424,  holding  that, 
under  the  statute,  a  writing  is  es- 
sential to  color  of  title.  See  to 
the  same  effect,  McCIellan  v.  Kel- 
logg (1856)  17  111.  498;  Dickenson 
v.  Breedon  (1863)  30  ill.  279;  Shackle- 
ford  V.  Bailey  (1864)  35  111.  387; 
Brooks  V.  Bruyn  (1864)  35  111.  392; 
Cook  V.  Norton  (1867)  43  111.  391; 
Morrison  v.  Norman  (1868)  47  111.  477; 
Rigor  v.  Frye  (1872)  62  111.  507;  Pa- 
gan V.  Rosier  (1873)  68  111.  87.  "Un- 
der this  section  of  the  statute,  the 
color  of  title  required  must  be  a  'paper 
title,'  and  cannot  exist,  in  whole  or  in 
part,  in  parol."  Converse  v.  Calumet 
River  R.  Co.  (1902)  195  111.  204,  62  N. 
E.  887.  A  parol  partition  does  not 
constitute  color  of  title.  Sontag  v. 
Bigelow  (1892)  142  111.  143,  16  L.R.A. 
326,  31  N.  E.  674.  In  Bride  v.  Watt 
(1860)  23  111.  507,  the  court  said: 
"One  of  the  difficulties  in  giving  a  con- 
struction to  this  act  is  in  ascertaining 
the  sense  in  which  the  legislature  has 
employed  the  term,  'color  of  title,*  as 
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the  basis  upon  which  the  statute  can 
operate  to  produce  a  bar  to  a  recovery. 
We  are,  however,  aided  to  a  limited  ex- 
tent, in  ascertaininsr  that  intention, 
from  the  latter  portion  of  the  enacting 
clause  of  the  section  itself,  which,  by 
its  terms,  confines  it  to  paper  titie. 
That  clause  excludes  all  verbal  agree- 
ments and  equitable  titles,  not  sup- 
ported by  paper  or  written  title."  In 
Wright  v.  Mattison  (1855)  18  How. 
(U.  S.)  50,  15  L.  ed.  280,  the  Illinois 
statute  was  discussed,  and  Woodward 
V.  Blanchard,  supra,  quoted,  but  no 
decision  within  the  scope  of  this  note 
was  made. 

The  Louisiana  statute  (Code,  §§ 
8478,  3479)  requires,  as  a  condition 
to  the  acquisition  of  title  by  prescrip- 
tion in  ten  years,  "a  title  which  shall 
be  legal,  and  sufficient  to  describe  the 
property."  See  Beer  v.  Leonard 
(1888)  40  La.  Ann.  845,  5  So.  257, 
wherein  it  was  held  that  the  title  so 
required  "must  be  in  writing." 

In  Texas,  an  early  statute  defined 
color  of  title  as  a  claim  based  on  a 
"consecutive  chain  of  transfer."  Un- 
der that  act,  a  chain  of  consecutive 
written  transfers  is  required.  Finch 
v.  Trent  (1893)  3  Tex.  Civ.  App.  568, 
22  S.  W.  132,  24  S.  W.  679;  Craddock  v. 
Burleson  (1899)  21  Tex^,  Civ.  App.  250, 
52  S.  W.  644.  See  also  Stout  v.  Taul 
(1888)  71  Tex.  488,  9  S.  W.  829,  where- 
in the  decision  was  to  the  same  effect, 
but  the  statute  was  not  referred  to. 
In  Finch  v.  Trent,  supra,  referring  to 
an  amendment  by  which  "claim  of 
transfer"  was  substituted  for  "chain 
of  transfer,"  the  court  held  that  the 
phrases  were  interchangeable,  saying: 
"In  arriving  at  this  conclusion,  we 
are  not  unmindful  of  the  distinction 
taken  between  'color  of  title'  and 
'claim  of  title,'  by  the  supreme  court 
of  Iowa,  in  the  case  of  Hamilton  v. 
Wright  (1870)  30  Iowa,  480,  wherein 
it  was  held  that  the  latter,  and  not  the 
former,  might  exist  by  parol;  but  we 
think  no  such  distinction  was  intended 
to  be  introduced,  in  view  of  the  other 
language  employed  in  the  statute,  by 
the  substitution  of  'claim'  for  'chain;' 
nor  have  we  overlooked  that  line  of  de- 
cisions, holding,  in  the  absence  of  a 
statutory  definition,  that  color  of  title 


need  not  be  based  upon  a  legal  or  pa- 
per title,  but  may  rest  in  parol ;  or,  as 
otherwise  expressed,  that  a  state  of 
facts  not  evidenced  by  a  deed  or  other 
writing  may  operate  as  color  of  title." 
In  Hodges  v.  Robbins  (1900)  23  Tex. 
Civ.  App.  57,  56  S.  W.  565,  the  decision 
was  under  a  statute,  providing  that  no 
adverse  possession  shall  extend  be- 
yond 160  acres,  unless  there  is  a  writ- 
ten muniment  of  title  duly  registered, 
and  defining  the  boundaries. 

The  Wisconsin  statute  provides 
"that  whenever  it  shall  appear  that  the 
occupaht,  or  those  under  whom  he 
claims,  entered  into  possession  of  any 
premises  under  claim  of  title  exclusive 
of  any  other  right,  founding  such 
claim  upon  some  written  instrument  as 
being  a  conveyance  of  the  premises  in 
question,  apd  that  there  has  been  a 
continued  occupation  and  possession 
of  the  premises  included  in  such  in- 
strument, or  some  part  thereof,  under 
such  claim,  for  ten  years,  the  premises 
so  included  shall  be  deemed  to  have 
beep  held  adversely,  and  the  right  of 
the  real  owner  to  such  lands  shall  be 
barred."  Under  that  act  a  writing  is 
of  course  essential.  See  North  v. 
Hammer  (1874)  34  Wis.  425;  Furlong 
v.  Garrett  (1878)  44  Wis.  Ill;  Hatch 
V.  Lusignan  (1903)  117  Wis.  428,  94  N. 
W.  882. 

* 

///.  Poaseaslon  under  oral  gift  or  sale. 
a,  Generally. 

In  connection  with  the  discussion 
contained  in  this  subdivision,  atten- 
tion is  directed  to  the  distinction  here- 
tofore adverted  to  (see  supra,  I.) ; 
there  being,  as  is  there  stated,  many 
cases  which  hold  that  adverse  posses- 
sion under  an  oral  gift  or  sale  gives 
title  to  the  property  actually  and  visi- 
bly occupied,  which  are  excluded  from 
consideration  in  this  note,  as  involving 
no  question  of  color  of  title. 

In  those  jurisdictions'  wherein  it  is 
held  that  a  writing  is  not  essential  to 
color  of  title,  possession  under  an  oral 
gift  or  sale  is,  of  course,  under  color 
of  title.  Wilson  v.  Campbell  (1889) 
119  Ind.  286,  21  N.  E.  893;  Boyce  v. 
Blake  (1834)  2  Dana  (Ky.)  127. 

In  jurisdictions  wherein  color  of  ti- 
tle is  deemed  to  consist  in  a  writing 
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purporting  to  be  evidence  of  title,  pos- 
session under  a  parol  gift  or  sale  is 
not  under  color  of  title  as  to  persons 
not  in  privity  with  the  donor  or  vend- 
or. 

Alabama.  —  Hawkins  v.  Hudson 
(1871)  46  Ala.  482;  Clements  v.  Hays 
(1884)  76  Ala.  280;  Tennessee  Coal, 
Iron  &  R.  Co.  v.  Linn  (1898)  128  Ala. 
112,  82  Am.  St.  Rep.  108,  26  So.  245. 

Arkansas.  —  King  v.  Campbell 
(1909)  89  Ark.  450,  116  S.  W.  899. 

Georgia. — Watson  v.  Tindal  (1868) 
24  6a.  494,  71  Am.  Dec.  142;  Cook  v. 
Long  (1869)  27  Ga.  280. 

Maryland.  —  Walsh  v.  Mclntyre 
(1888)  68  Md.  402,  13  Atl.  848. 

MiasissippL — See  the  reported  case 
(Bbooks-Scanlon  Co  v.  Childs,  ante, 
1463). 

North  Carolina. — Doe  ex  dem.  Tate 
v.  -  Southard  (1824)  10  N.  C.  (8 
Hawks)  119,  14  Am.  Dec.  678. 

South  Carolina. — Ci^lsoa  v.  Hook 
(1848)  4  Strobh.  L.  23. 

Tennessee. — Slatton  v.  Tennessee 
Coal,  Iron  &  R.  Co.  (1902)  109  Tenn. 
415,  76  S.  W.  926. 

"Occupancy  under  a  parol  gift  is 
not  possession  under  color  of  title." 
Walsh  v.  Mclntyre  (1888)  68  Md.  402, 
13  Atl.  348. 

"The  idea  of  a  parol  sale  being  color 
of  title  so  as  to  make  out  adverse  pos- 
session under  the  statute,  as  has  been 
suggested  in  argument,  is,  of  course, 
out  of  the  question."  Slatton  v.  Ten- 
nessee Coal,  Iron  &  R.  Co.  (Tenn.) 
supra. 

In  Tennessee  Coal,  Iron  &  R.  Co.  v. 
Linn  (1898)  123  Ala.  112,  82  Am.  St. 
Rep.  108,  26  So.  246,  adverse  posses- 
sion was  claimed  by  one  in  possession 
under  a  parol  exchange  of  lands  with 
his  brother,  as  against  one  claiming  a 
title  paramount  to  that  of  the  brother. 
Holding  that  the  occupant  had  no 
color  of  title,  the  court  said :  "A  ma- 
jority of  the  court  are  of  the  opinion 
that  the  doctrine  announced,  extend- 
ing the  adverse  possession  under  a 
valid  parol  contract  of  sale  to  the 
boundary  of  the  lands  as  fixed  by  the 
contract,  is  limited  in  its  application 
as  between  vendor  and  vendee,  or,  in 
case  of  execution  sale,  to  the  defend- 
ant in  execution  and  the  purchaser  at 


such  sale.  That  when  no  such  relation 
exists  between  the  parties  litigant,  or 
their  privies,  that  the  possession  of 
the  adverse  holder  is  limited  to  his 
possessio  pedis,  unless  he  holds  under 
written  color  of  title.  In  other  words, 
to  extend  adverse  possession  beyond 
the  actual  possession,  the  adverse 
holder  must  enter  upon  and  hold  the 
lands  under  a  paper  writing  fixing  its 
boundaries;  that  color  of  title  cannot 
exist  or  be  evidenced  in  any  other  way, 
except  where  the  relation  exists  be- 
tween the  parties  litigant,  above 
pointed  out"  That  case  was  followed 
in  Howell  v.  Henry  (1908)  157  Ala.  43. 
47  So.  182,  a  case  involving  possession 
under  a  parol  sale  of  land. 

In  King  v.  Campbell  (1909)  89  Ark. 
450,  116  S.  W.  899,  it  appeared  that  a 
tract  of  land  was  in  aiwild  state,  and 
that  a  person  having  a  verbal  contract 
to  purchase  it  entered,  built  a  house, 
and  fenced  about  1  acre.  Holding  that 
the  adverse  possession  was,  as  against 
the  vendee  of  one  who  purchased  at  a 
mortgage  foreclosure  sale,  confined  to 
the  acre  fenced  in,  the  court  said: 
"When  she  took  possession  of  the  1 
acre  in  August,  1897,  she  had  no  deed 
or  written  instrument  of  any  kind, 
granting  to  her  the  land  or  any  portion 
thereof,  and  therefore  had  no  color  of 
title  thereto." 

In  Cook  V.  Long  (1869)  27  Ga.  280, 
it  was  held  that  a  person  entering  un- 
der a  parol  gift  had  no  such  color  of 
title  as  to  extend  his  possession  beyond 
the  visible  limits  of  his  occupancy. 

In  Hawkins  v.  Hudson  (1871)  45 
Ala.  482,  involving  the  effect  of  pos- 
session under  a  parol  gift  to  render 
champertous  a  subsequent  sale  by  the 
owner,  it  was  said:  "The  entry,  if 
any,  was  not  under  color  of  title." 

In  Baird  v.  Evans  (1877)  58  Ga.-350, 
it  was  sought  to  show  by  parol  who 
purchased  at  an  execution  sale,  the 
record  showing  only  the  issuance  of 
the  execution.  The  court  said:  "To 
constitute  a  good  prescriptive  title  to 
land,  the  possession  thereof  must  be 
under  written  evidence  of  title,  not 
part  in  writing  and  part  in  parol." 

In  Roe  ex  dem.  Watson  v.  Doe 
(1858)  24  Ga.  494,  it  appeared  that, 
under  a  parol  gift  of  land,  the  donee 
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took  poseession,  the  visible  possession 
being  confined  to  a  part  of  the  tract. 
Five  years  later  the  donor  save  him  a 
quitclaim  deed.  It  was  held  that  the 
deed  did  not  relate  back  to  extend  the 
limits  of  his  actual  possession,  as 
against  a  person  not  in  privity  with 
the  donor. 

b.  A»  againat  aonor  or  vendor. 
As  between  the  donee  or  vendee  in 
possession  under  an  oral  gift,  and  the 
donor  or  vendor  or  a  person  in  privity 
with  him,  the  oral  gift  or  sale  is  color 
of  title,  and  the  possession  is  extended 
by  construction  to  the  boundaries  fixed 
thereby.  Normant  v.  Eureka  Go. 
(1893)  98  Ala.  181,  89  Am.  St.  Rep.  45. 
12  So.  454;  Tennessee  Coal,  Iron  &  R. 
Co.  V.  Linn  (1898)  128  Ala.  112,  82 
Am.  St.  Rep.  108,  26  So.  246;  Howell  v. 
Henry  (1908)  157  Ala.  48,  47  So.  182; 
Niles  V.  Davis  (1888)  60  Miss.  750; 
Davis  V.  Davis  (1890)  68  Miss.  478, 10 
So.  70;  Sumner  v.  Murphy  (1834)  2 
Hill,  L.  (S.  C.)  488,  27  Am.  Dec.  397. 
And  see  the  reported  case  (Brooks- 
SCANLON  Go.  V.  Childs,  ante,  1453) . 

In  Normant  v.  Eureka  Co.  (1893)  98 
Ala.  181,  39  Am.  St.  Rep.  45, 12  So.  454, 
the  court  stated  the  rale  as  follows: 
"We  are  clearly  of  the  opinion  that  a 
purchaser  who  pays  the  purchase 
money  for  land,  and  takes  possession 
of  it  under  a  legal  contract  of  sale, 
whether  verbal  or  written,  has  posses- 
sion coextensive  with  the  lands  in- 
cluded in  his  contract  of  purchase,  and 
he  may  show  the  extent  of  his  pos- 
session by  proof  of  the  contract  of  sale 
and  purchase ;  that  in  such  a  case  the 
contract  will  fix  the  boundary  of  his 
possession.  This  principle  applies  as 
between  vendor  and  vendee,  or,  in  case 
of  execution  sale,  to  the  defendant  in 
execution  and  the  purchaser  at  such 
sale.  •  It  is  not  intended  to  modify  or 
affect,  in  any  way;  the  doctrine  de- 
clared in  the  above  authorities,  as  to 
the  possession  of  mere  trespassers,  or 
those  who  claim  under  color  of  title, 
but  simply  to  declare  that  a  valid  con- 
tract of  sale  of  land  fixes  the  extent  of 
the  possession  of  one  entering  upon, 
and  holding  possession  under,  such  a 
contract,  just  as  the  possession  of  one 
trho  is  under  color  of  title  is  limited  by 


-tihe  description  in  the  writings  which 
confer  color  of  title." 

In  Tennessee  Coal,  Iron  &  R.  Co.  v. 
Linn  (1898)  123  Ala.  112,  82  Am.  St. 
Rep.  108,  26  So.  245,  the  rule  stated  in 
the  case  last  cited  was  recognized,  and 
was  held  not  to  be  applicable  as 
against  a  stranger.  See  to  the  same 
effect,  Howell  v.  Henry  (1908)  157 
Ala.  43,  47  So.  132. 

In  Niles  v.  Davis  (1883)  60  Miss. 
750,  the  court  said:  "While  there  are 
many  cases  in  which  the  doctrine  that 
a  parol  sale  or  gift  of  lands  is  suf- 
ficient to  give  color  of  title  to  the 
vendee  or  donee,  we  have  been  unable 
to  discover  any  case  in  which  the  ques- 
tion whether  the  parol  sale  or  gift  ex- 
tends the  boundaries  of  the  tenant's 
possession  to  those  of  the  whole  tract, 
though  only  a  part  be  actually  occu- 
pied ;  but  we  think  that,  as  against  the 
parol  vendor  or  donor,  the  law  will  im- 
pute possession  in  the  vendee  or  donee 
to  all  the  lands  comprised  in  the  verbal 
contract  or  gift.  A  mere  trespasser  in 
possession  of  land  is  restricted  to  so 
much  only  as  is  actually  occupied  by 
him,  because  no  one  can  tell  what  are 
the  limits  of  his  claim,  otherwise  than 
by  tiie  evidence  afforded  by  his  occu- 
pancy; while  one  in  possession,  claim- 
ing under  a  written  instrument,  gives 
to  the  world  notice  of  the  extent  of  his 
claim.  But  one  who  claims  under  a 
parol  sale,  and  to  whom  possession  of 
the  land  has  been  yielded  by  the  vend- 
or, certainly  as  against  the  vendor, 
gives  notice,  by  the  mere  occupancy  of 
a  part  of  the  land  purchased,  of  his 
claim  to  the  whole.  Such  occupancy  is 
evidence  of  a  claim  under  the  contract, 
and  the  contract,  though  void  by  the 
Statute  of  Frauds,  embraces  the  whole 
body  of  land.  The  delivery  of  posses- 
sion by  the  vendor  is  an  admission  by 
him  that  the  vendee  enters,  claiming 
as  owner  to  the  extent  of  the  right 
which  would  have  been  conferred 
if  the  sale  had  been  evidenced 
by  a  formal  deed.  It  is  not  a  question 
of  the  validity  of  the  title,  but  of  the 
character  and  extent  of  the  posses- 
sion, and  of  this  the  vendor  has  notice, 
not  by  the  character  of  th^  occupancy, 
as  being  visible  and  notorious,  but  by 
the  very  contract  to  which  he  is  a 
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party."  That  decision  was  followed  in 
Davis  T.  Davis  (1890)  68  Miss.  478, 
10  So.  70.  In  the  reported  case 
<Bbooks-Scanlon  Ck).  V.  Childs),  it 
is  held  that  the  doctrine  of  Niles  v. 
Davis  (Miss.)  supra,  is  not  applicable 
to  persons  not  in  privity  with  the  don- 
6r  or  vendor. 

In  Sumner  v.  Murphy  (1834)  2  Hill, 
L.  (S.  C.)  488,  27  Am.  Dec.  397,  where- 
in it  appeared  that  the  person  against 
whom  adverse  possession  was  claimed 
was  in  privity  with  the  donor  in  a 
parol  gift,  the  court,  while  not  re- 
ferring to  the  fact  of  privity,  held  that 
the  donee  had  color  of  title,  saying: 
'This  is  giving  to  the  parol  gift  its 
true  effect.  It  does  not  operate  as  title 
per  se ;  but  it  gives  a  character  to  the 
possession,  and  operates  as  a  color  of 
title,  to  show  how  far  the  actual  pos- 
session should  have  constructive  ef- 
fect." 

In  Trotter  v.  Neal  (1887)  50  Arfc 
340,  7  S.  W.  384,  the  same  result  was 
reached  by  a  somewhat  different 
course  of  reasoning,  the  court  holding 
that,  as  against  the  donor,  the  parol 
gift  defined  the  limits  of  the  posses- 
sion so  that  color  of  title  was  unneces- 
sary. The  court  said:  "If  this  be 
true,  the  possession  was  adverse  as 
against  the  father,  and,  if  contii^ued 
for  the  requisite  statutory  period, 
would  have  perfected  the  title  of  the 
son  as  against  the  father  and  his 
children  claiming  under  him.  The 
father  and  the  children,  in  that  event, 
would  have  known  that  such  posses- 
sion was  adverse,  and  the  extent  of  the 
claim.  In  such  cases  there  is  no  occa- 
sion for  the  possession  being  notori- 
ous, or  that  it  should  be  held  under 
some  document  showing  color  of  title. 
For  notoriety  is  only  necessary  to  give 
the  true  owner  notice  of  the  adverse 
possession;  and  color  of  title  is  im- 
portant to  show  the  character  of  the 
possession,  and  the  boundaries  of  the 
occupant's  claim.  Of  course,  where 
the  occupant  claims  and  holds  under 
parol  gift  of  the  true  owner,  the  man- 
ner and  the  right  under  which  he 
claims  being  known  to  the  donor,  and 
after  his  death  to  those  claiming  under 
him,  notoriety  and  color  of  title  are 
unimportant,*  and  can  serve  no  useful 


purpose,  for  no  other  persons  have  any 
legal  interest  in  the  question,  or  right 
to  be  informed  of  the  existence  and  na- 
ture of  such  possession."  Trotter  v. 
Neal  (Ark.)  supra,  was  followed  in 
Brown  v.  Norvell  (1905)  74  Ark.  484, 
86  S.  W.  806. 

IV.  Posaeasion  under  descent  east. 

It  has  been  held  that  descent  cast  is, 
of  itself,  color  of  title,  regardless  of 
whether  the  ancestor  had  color  of  ti- 
tle. Teabout  v.  Daniels  (1873)  38 
Iowa,  158,  wherein  the  heirs  of  one 
who  held  under  a  mere  claim  of  right 
were  held  to  hold  under  color  of  title, 
the  court  saying:  "There  are  other 
modes  of  acquiring  color  of  title  than 
through  a  paper  conveyance."  See  to 
the  same  effect,  Hamilton  v.  Wright 
(1870)  80  Iowa,  480. 

On  t^e  other  hand,  it  was  held  in 
Nicklace  v.  Dickerson  (1898)  65  Ark. 
422,  46  S.  W.  945,  that  if  the  ancestor 
had  no  color  of  title  the  rights  of  hia 
heirs  are  limited  to  his  actual  posses- 
sion. 

Where  an  ancestor  was,  at  the  time 
of  his  death,  in  adverse  possession  of 
land  under  color  of  title,  his  heirs 
claiming  by  descent  hold  under  color 
of  title.  Dougherty  v.  Miles  (1893) 
97  CaL  568,  32  Pac.  597;  Peadro  v, 
Carriker  (1897)  168  IlL  570,  48  N.  E. 
102;  Miller  v.  Davis  (1895)  106  Blich. 
300,  64  N.  W.  338;  East  Tennessee  Iron 
&  Coal  Co.  V.  Broyles  (1895)  95  Tenn. 
612,  32  S.  W.  761.  And  see  Lund  v. 
Parker  (1824)  ,3  N.  H.  49,  wherein, 
after  referring  to  a  finding  that  the 
claimant  did  not  enter  as  the  heir  of 
his  father,  the  court  said:  "All  the 
possession,  then,  on  which  the  plain- 
tiff relied,  was  without  color  of  title." 

In  Hubbard  v.  Wood  (1853)  1  Sneed 
(Tenn.)  279,  wherein  it  appeared  that 
the  heir  of  a  tenant  in  common  took 
possession  of  thp  entire  tract,  the 
court  said :  "We  take  it  to  be  too  clear 
to  admit  of  any  discussion  that  a  title 
by  descent  is  an  'assurance'  of  title, 
within  the  meaning  of  the  Act  of 
1819."  See  to  the  same  effect.  King  v. 
Rowan  (1873)  10  Heisk.  (Tenn.)  675. 

In  Dougherty  v.  Miles  (1893)  97  Cal. 
668,  32  Pac.^93qitriT^l}fb|  j^M^fift^ 
aessioniitbkfeoljliy^iiaolMiianM  a(i»flv 
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cidor  of  title,  as  against  a  purchaser  at 
a  probate  sale. 

In  East  Tennessee  Iron  &  Coal  Co.  v. 
Broyles  (1895)  95  Tenn.  612,  32  S.  W. 
761,  wherein  it  appeared  that  posses- 
sion was  continued  by  the  heirs  of  an 
occupant  claiming  under  paper  title, 
the  court  said:  "Felix  Broyles  was  in 
the  adverse  possession  of  that  tract  of 
land,  and  the  statute  began  to  run  in 
his  favor  as  early  as  1867.  He  con- 
tinued that  possession  so  long  as  he 
lived,  and  since  his  death  his  heirs 
have  kept  it  up,  thereby  making,  in  all, 
a  continuous  adverse  possession  from 
1867  to  the  7th  day  of  May,  1889  (the 
date  of  the  amendment),  a  period  of 
some  twenty-two  years.  Possession  of 
the  heir  may  be  coupled  with  that  of 
the  ancestor  holding  under  paper  title, 
descent  being  an  'assurance  of  title,' 
within  the  meaning  of  the  statute." 

The  existence  of  color  of  title  in  an 
ancestor  will  not  avail  the  heirs,  if  he 
never  took  possession  thereunder. 
Barrett  v.  Brewer  (1910)  158  N.  C.  547, 
42  L.R.A.(N.S.)  403,  69  S.  E.  614, 
wherein  it  was  said:  "When  they  en- 
tered they  knew,  and  admit,  their  an- 
cestor had  never  entered  upon  the  land 
and  had  never  perfected  his  colorable 
title.  It  is  different  when  the  ancestor 
enters  and  takes  possession  under  col- 
orable title.  At  his  death  the  posses- 
sion is  cast  by  descent  upon  his  heirs, 
who  may  continue  the  possession  in 
good  faith  in  himself,  and  tack  it  to 
that  of  his  ancestor's  so  as  to  complete 
the  necessary  statutory  period.  At- 
well  V.  Shook  (1903)  133  N.  C.  391.  45 


S.E.  777;  Alexander  v.  Gibbons  (1896) 
118  N.  C  796,  54  Am.  St.  Rep.  757,  24 
'S.  E.  748.  It  is  the  continui^  of  pos- 
session which  gives  to  the  heir  the 
benefit  of  the  entry  under  color  made 
by  his  ancestor."  A  like  result  was 
reached  in  Brown  v.  Watkins  (1897) 
98  Tenn.  454,  40  S.  W.  480,  wherein 
it  appeared  that  the  ancestor  aban- 
doned his  possession  and  was  not  in 
possession  at  the  time  of  his  death,  the 
court  holding  that  the  infancy  of  the 
heir  did  not  prevent  his  being  con- 
cluded by  the  abandonment.  So,  in 
Harris  v.  Hardeman  (1863)  27  Tex. 
248,  wherein  it  appeared  that  the  own- 
er of  premises  sold  them,  but  remained 
in  possession,  it  was  held  that  a  con- 
tinuation of  the  possession  by  his 
heirs  was  not  under  color  of  title. 

The  heir  of  a  person  who  had  paper 
title  has  color  of  title  within  the  Texas 
statute,  requiring,  to  constitute  color 
of  title,  a  "consecutive  chain  of  trans- 
fer." Williamson  v.  Simpson  (1856)  16 
Tex.  433;  Whitehead  v.  Foley  (1866) 
28  Tex.  1;  Kennon  v.  Miller  (1912)  — 
Tex.  Civ.  App.  — ,  143  S.  W.  986.  In 
Whitehead  v.  Foley .  (1866)  28  Tex.  1, 
supra,  it  was  said:  "Title  acquired  by 
inheritance  is  as  regular  and  effectual 
as  if  by  written  memorial." 

In  Melia  v.  Simmons  (1878)  46  Wis. 
834,  30  Am.  Rep.  746,  it  was  appar- 
ently considered  that  an  entry  as  heir 
was  not  under  color  of  title,  the  court 
holding  that,  since  the  entry  was  prior 
to  the  settlement  of  the  estate,  it  was 
not  within  a  statute  relating  to  pos- 
session under  a  judgment.    W.  A.  S. 


ETTA  I.  PATTERSON,  Appt., 

V. 

M.  C.  CHAPMAN  et  al.,  Exrs.,  etc.,  of  William  E.  Darsie,  Deceased,  Respts. 

(Two  cases.) 

Califomta  Supreme  Court  (In  Banc)  —  Ifovemhw  4,  1918. 
(_  Cal.  — ,  176  Pac.  37.) 

Will instmment  directinfr  payment  of  money  after  death  —  Talidity. 

1.  An  instrument  reciting  a  valuable  consideration  and  directing  the 
maker's  executor  to  pay  money  within  a  specified  time  after  his  death  is 
enforceable,  although  not  executed  as  a  will. 

iSee  note  on  this  question  beginning  on  page  1471.] 
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Pleading    —    complaint '  on    written 
instnunent  —  cmisideration. 

2.  A  complaint  to  enforce  an  obliga- 
tion to  pay  money,  evidenced  by  an  un- 
sealed written  instrument,  need  not 
allege  consideration,  where  the  stat- 
ute provides  that  a  written  instrument 
is  presumptive  evidence  of  a  consid- 
eration. 

Contract  —  what  constitutes. 

3.  Any  memorandum  in  writing,  re- 


gardless of  its  fona  and  whether  pay- 
able in  money  or  in  specific  proper^, 
whereby  a  debt  is  acknowledged  by 
one  as  owing  to  another  to  whom  the 
memorandum  is  delivered,  is  sufficient 
to  create  an  enforceable  obligation. 
^promise  to  pay  —  implication. 

4.  Where  the  existence  of  an  in- 
debtedness based  upon  consideration 
is  acknowledged,  the  law  implies  a 
promise  to  pay. 


(Wilbur,  J.,  dissents.) 


Appeal  by  plaintiff  from  judgments  of  the  Superior  Court  for  Alameds 
County  in  favor  of  defendants  in  each  case,  in  actions  brought  to  enforce 
payment  of  a  claim  against  the  estate  of  William  E.  Dargie,  deceased,  un- 
der an  instrument  alleged  to  have  been  made,  executed,  and  delivered  by 
him  to  plaintiff.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  McCIanahan  &  Derby 'and     Rep.  406,  10  Atl.  231;  Haines  v.  Rog- 


Peter  F.  Dunne,  for  appellant: 

The  instrument  in  question  is  a  eon- 
tract  executed  and  delivered  by  dece- 
dent in  his  lifetime,  which  created  an 
obligation  to  be  discharged  by  the  ex- 
ecutors after  his  death. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  1007; 
Feeser  v.  Feeser,  93  Md.  716,  50  Atl. 
406;  Price  V.  Jones,  105  Ind.  543,  55 
Am.  Rep.  230,  5  N.  E.  683;  Hegeman 
V.  Moon,  60  Hun,  412,  15  N.  Y.  Supp. 
596,  131  N.  Y.  462,  30  N.  E.  487;  Bank- 
er V.  Coons,  40  App.  Div.  672,  58  N.  Y. 
Supp.  47 ;  Robbins  v.  Robbins,  175  Mo. 
App.  609,  158  S.  W.  400;  Kirkpatrick 
v.  Pyle,  6  Houst.  (Del.)  569;  1  Page, 
Wills,  §  54;  29  Am.  &  Eng.  Enc.  Law, 
2d  ed.  579;  Wolfe  v.  Wilsey,  2  Ind, 
App.  549,  28  N.  E.  1004;  Martin  v. 
Stone,  67  N.  H.  367,  29  Atl.  845;  Crider 
V.  Shelby,  95  Fed.  212;  Camwright  v. 
Gray,  127  N.  Y.  92,  12  L.R.A.  845,  24 
Am.  St.  Rep.  424,  27  N.  E.  835;  Beatty 
V.  Western  College  (Miller  v.  Western 
College)  177  111.  280,  42  L.R.A.  797,  52 
N.  E.  432;  Central  University  v.  Cox, 
136  Ky.  260,  124  S.  W.  299 ;  Nassano  v. 
Tuolumne  County  Bank,  20  Cal.  App. 
603,  130  Pac.  29;  1  Woerner,  Adminis- 
tration, 2d  ed.  *  11 ;  1  Dan.  Neg.  Inst. 
5th  ed.  §  46;  18  Cyc.  418,  419;  Ward  v. 
Bush,  69  N.  J.  Eq.  144,  45  Atl.  534. 

Messrs.  E.  E.  Trefethen  and  Fitz- 
gerald, Abbott,  &  Beardsley,  for  re- 
spondents : 

The  writing  upon  which  plaintiff  re- 
lies is  testamentary  in  character,  be- 
cause it  neither  creates  nor  evidences 
any  debitum  in  prsesenti. 

Cover  V.  Stem,  67  Md.  449,  1  Am.  St. 


ers,  73  N.  J.  L.  61,  62  Atl.  272;  Moore 
V.  Stephens,  97  Md.  271 ;  Pena  v.  New 
Orleans,  13  La.  Ann.  86,  71  Am.  Dec. 
506 ;  Frew  v.  Clarke,  80  Pa.  170 ;  Stone 
V.  Gerrish,  1  Allen,  175;  Templeton  v. 
Butler,  117  Wis.  456,  94  N,  W.  306;  Ga 
Nun  V.  Palmer,  159  App.  Div.  86,  144 
N.  Y.  Supp.  457;  Board  v.  Callihan,  38 
W.  Va.  209,  10  S.  E.  382. 

The  writing  upon  which  plaintiff  re- 
lies does  not  pass  any  present  interest 
to  her,  but  only  an  interest  after 
death,  and  it  is  therefore  inoperative 
because  not  executed  in  accordance 
with  the  S.tatute  of  Wills. 

Schouler,  Wills,  §  1 ;  NiccoUs  v.  Nic- 
colls,  168  Cal.  444,  143  Pac.  712;  Noble 
V.  Garden,  146  Cal.  225,  79  Pac.  888,  2 
Ann.  Cas.  1001 ;  Tennant  v.  John  Ten- 
nant  Memorial  Home,  167  Cal.  579, 140 
Pac.  242;  Demartini  v.  Allegretti,  146 
Cal.  214,  79  Pac.  871;  Teske  v. 
Dittberner,  65  Neb.  167,  101  Am.  St. 
Rep.  614,  91  N.  W.  181 ;  Reed  v.  Hazle- 
ton,  46  Kan.  73,  26  Am.  St.  Rep.  86.  26 
Pac.  450,  37  Kan.  321,  15  Pac.  177; 
Burlington  University  v.  Barrett,  22 
Iowa,  72,  92  Am.  Dec.  876;  Comer  v. 
Comer,  120  111.  420,  11  N.  E.  848;  Re 
Diez,  50  N.  Y.  93. 

The  writing  in  question  is  not  a  bill 
of  exchange,  and  no  debt  was  created 
as  a  result  of  the  refusal  of  the 
drawees  named  therein  to  honor  the 
instrument. 

Wright  V.  Traver,  73  Mich.  493,  3 
L.R.A.  50,  41  N.  W.  517;  7  Cyc.  582; 
Kendall  v.  Parker,  103  Cal.  319,  42 
Am.  St.  Rep.  117,  87  Pac.  401;  Coyle 
V.  Satterwhite,  4  T.  B.  Mon.  124;  Scud- 
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der  V.  Clarke,  1  Colo.  192;  Mershon  v. 
Withers,  1  Bibb,  503;  First  Nat. 
JBank  v.  Sullivan,  66  Wash.  875,  119 
Pac.  820,  Ann.  Cas.  1913C,  932;  Hays 
-v.  Lapeyre,  48  La.  Ann.  749,  35  L.R.A. 
«47,  19  So.  821;  First  Nat.  Bank  v. 
liightner,  74  Kan,  736,  8  L.R.A.  (N.S.) 
231,  118  Am.  St.  Rep.  353,  88  Pac.  69, 
11  Ann.  Cas.  599. 

The  presence  of  the  words,  "value 
received,"  lends  no  support  to  the  in^ 
stmment  as  an  instrument  creating  a 
present  indebtedness. 

Sears  v.  Lawrence,  15  Gray,  267; 
Merahon  v.  Withers,  1  Bibb,  503. 

Messrs.  Stanley  Moore  and  Edgar 
D.  Peixotto  also  for  respcmdents. 

Per  Curiam: 

In  these  two  appeals  from  judg- 
ments entered  in  favor  of  the  de- 
fendants the  plaintiff  attacks  the 
rulings  of  the  court  sustaining  gen- 
eral demurrers  to  the  complaints 
irithout  leave  to  amend. 

The  question  involved  in  each 
.case  is  the  same. 

It  appears  from  the  complaints 
that  William  E.  Dargie  made,  exe- 
cuted, and  delivered  to  plaintiff  an 
instrument  in  writing,  a  copy  of 
which  as  set  out  therein  is  as  fol- 
lows: 

Oakland,  Jan.  16-08. 
For  value  received  I  hereby  in- 
struct the  administrator  of  my  es- 
tate to  pay  to  Miss  Etta  Patterson, 
formerly  of  Edgewood,  California, 
the  sum  of  $50,000,  within  one  year 
from  the  date  of  my  death — or  two 
years  at  the  least.  Interest  at  the 
rate  of  5  per  cent  per  annum  is  to 
be  paid  on  said  sum,  quarterly,  till 
said  amount  is  paid  in  full.  Said 
$50,000  may  be  paid  in  real  estate 
or  stocks  and  bonds,  which  I  may 
own  at  the  time  of  my  death,  if 
cash  cannot  be  paid  without  sacri- 
ficing my  estate;  but  said  stocks, 
bonds  or  real  estate  must  be  the  full 
value  of  cash  at  the  date  of  deliv- 
«7^.  I  desire  this  request  and  or- 
der to  be  carried  out  promptly  and 
without  question  of  any  kind. 
W.  E.  Dargie. 

Dargie  died  testate  on  February 
10,  1911,  and  thereafter  plaintiff 
duly  presented  her  claim,  based  up- 
on said  instrument,  to  the  executors 
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of  his  estate,  by  whom  it  was  re- 
jected. 

Some  confusion  of  thought  may 
arise  if  there  is  not  kept  constantly 
in  mind  the  difference  between  the 
question  of  the  sufficiency  of  the 
complaint  as  a  pleading,  and  the 
question  of  the  sufficiency  of  the  in- 
strument as  evidence  of  a  valid 
contract  or  obligation  for  the  pay- 
ment of  money.  At  common  law  a 
seal  was  necessary  in  order  to  cre- 
ate the  presumption  that  an  execu- 
tory contract  was  founded  upon  a 
valuable  consideration,  and  there- 
fore, if  it  was  not  under  seal,  the 
rule  of  pleading  was  that  the  com- 
plaint or  declaration  must  allege 
that  the  contract  was  executed  for 
a  valuable  consideration.  Our  Civil 
Code  declares  that  "a  written  in- 
strument is  presumptive  evidence 
of  a  consideration."  §  1614.  Hence 
it  follows  that,  in  this  state,  in  an 
action  upon  an  unsealed  written  in- 
strument as  evidence  of  an  obliga- 
tion to  pay  money, 
the  common-law  riSfp/-,*?- 
irule  applicable  to  written  ^ 
-sealed  instruments  eonaid?rati»a. 
prevails,  and  it  is 
not  necessary  to  make  the  addition- 
al allegation  that  it  was  made  for  a 
valuable  consideration.  Henke  v. 
Eureka  Endowment  Asso.  100  Gal. 
429,  34  Pac.  1089;  Williams  v.  HaU, 
79  Cal.  606,  21  Pac.  965.  Hence,  the 
complaints  are  not  rendered  bad  be- 
cause of  the  failure  to  make  such 
allegation. 

The  sole  question  presented  for 
determination  is  whether  or  not  the 
writing  upon  which  plaintiff  relies 
is  in  form  and  character  testamen- 
tary, as  held  by  the  trial  court,  or, 
as  claimed  by  appellant,  it  is  a  con- 
tract, by  virtue  of  the  execution  and 
delivery  of  which  Dargie,  in  his  life- 
time, created  an  obligation  to  be  dis- 
charged after  his  death  by  his 
executors. 

If  the"  instrument  created  a  debi- 
tum  in  prsesenti,  an  obligation  ex- 
isting in  the  lifetime  of  the  obligor, 
the  fact  that  it  was  not  to  be  dis- 
charged until  after  Dargie's  death, 
raiders  it  none  the  less  enforceable 
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as  a  demand  against  his  estate.  8 
Cyc.  1007.  "Where  a  testator  has 
not,  in  a  paper  payable  post  mor- 
tem, recognized  himself  either  by 
intendment,  or  language,  as  under 
legal  indebtedness  to  the  party  in 
whose  favor  it  is  made,  such  in* 
strument  is  without  consideration, 
purely  voluntary,  and  testamentary 
in  its  character."  Kirkpatrick  v. 
Pyle,  6  Houst.  (Del.)  569.  Any 
memorandum  in  writing,  however, 
regardless  of  its  form,  and  whether 
payable  in  money  or  specific  prop- 
erty, whereby  a  debt  is  acknowl- 
edged by  one  as  owing  to  another  to 
whom  the  memorandum  is  deliv- 
ered, is  sufficient  to 
create  such  obliga- 
tion. "Any  words 
which  prove  a  man  to  be  a  debtor 
will  charge  him  with  the  payment 
of  the  money."  Cover  v.  Stem,  67 
Md.  449, 1  Am.  St.  Rep.  406, 10  Atl. 
231.  Hence,  conceding  the  docu- 
ment in  question  is  not  a  negotiable 
instrument,  draft,  check,  or  bill  of 
exchange,  as  claimed  by  respondent, 
the  want  of  such 
r^nrSJlctr-,  character  is  imma- 
payment  of  terial,  if  tenus  are 

ASHtVL^Miiity.  employed  therein, 
which,  at  the  time 
of  its  execution,  created  a  debitum 
in  prsesenti.  Banker  v.  Coons,  40 
App.  Div.  572,  58  N.  Y.  Supp.  47; 
Bobbins  v.  Robbins,  175  Mo.  App. 
609,  158  S.  W.  400;  Kirkpatrick  v. 
Pyle,  supra. 

It  is  true  the  instrument  con- 
tains no  express  promise  to  pay,  but, 
contraet-  where  the  existence 

proiniae  to  pay—  of  an  indebtedness 

implication.  ^^^    ^^^^    ^^^.^_ 

eration  is  acknowledged,  the  law  im- 
plies a  promise  to  pay  it  (Wjurd  v. 
Bush,  59  N.  J.  Eq.  144, 45  Atl.  534), 
and  the  fact  that  payment  is  post- 
poned until  after  the  death  of  the 
party  so  acknowledging  it  is  imma- 
terial (Robbins  v.  Robbins,  supra; 
Hegeman  v.  Moon,  131  N.  Y.  462, 
80  N.  E.  487). 

The  instrument  being  signed  by 
Dargie,  every  statement  therein 
must  be  considered  as  his  declara- 
tion, and  given  effect  accordingly. 


In  the  absence  of  any  defense  on 
the  ground  of  fraud,  mistake,  or 
want  of  consideration,  each  declara- 
tion therein  made,  or  necessarily 
implied  from  its  language,  must  be 
given  the  full  effect  that  the  mean- 
ing carries.  The  instrument,  there- 
fore, contains  a  declaration  by  Dar- 
gie that  in  his  lifetime,  and  before 
or  at  the  time  of  its  execution,  he 
had  received  from  the  plaintiff 
something  of  value,  a  value  which 
he  considered  equal  to  $50,000,  and 
that  for  that  consideration  his 
executors  are  ordered  and  directed 
te  pay  to  the  plaintiff  that  sum,  in 
the  manner  and  at  the  time  speci- 
fied. This  precludes  the  idea  of  a 
gift  to  her.  Its  meaning  is  that  he 
is  ordering  the  payment  to  be  made 
to  her  as  a  return  for  the  value 
which  he  had  received  from  her. 
This  makes  it  a  payment  or  recom- 
pense, not  a  gift.  Furthermore,  as 
it  was  an  admission  by  him  that  in. 
his  lifetime  he  had  received  from 
her  that  value,  not  as  a  gift  or  as 
payment  of  any  obligation  to  him, 
this  fact  alone,  without  any  order 
to  his  executors  to  pay,  would,  in 
law,  raise  an  implied  promise  by 
him  to  pay  her  for  the  benefit  so 
received,  and  would  be  a  sufficient 
foundation  for  a  claim  against  the 
estate  for  such  value.  Cover  v. 
Stem,  supra.  The  only  effect  of  the 
order,  it  having  been  accepted  by 
her,  is  to  merge  the  implied  con- 
tract, and  to  modify  it,  so  that  she 
is  thereby  obliged  to  accept  pajmient 
at  the  time  and  in  the  manner 
tiierein  provided. 

An  examination  of  the  authorities 
cited  by  respondent,  chief  among 
which  is  that  of  Cover  v.  Stem, 
supra,  discloses  that  the  instru- 
ments under  consideration,  and 
constituting  the  subjects  of  the  ac- 
tions, contained  no  promise  and  no 
words  which,  by  intendment  or 
otherwise,  could  be  construed  as  ac- 
knowledging an  indebtedness.  Thus,, 
in  Cover  v.  Stem,  supra;  Moore  v. 
Stephens,  97  Ind.  271 ;  Pena  v.  New 
Orleans,  13  La.  Ann.  86, 71  Am.  Dec. 
606,  and  other  like  cases,  it  was 
held  that  in  the  absence  of  a  prom- 
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ise,  and  without  recital  or  acknowl- 
edgment of  consideration,  an  instru* 
ment  containing  a  mere  direction 
to  the  execut(»>s  to  pay  the  sum 
mentioned  was  testamentary  in 
character.  And  to  like  effect  are 
the  cases  in  this  state,  namely,  Wis- 
ler  V.  Tomb,  169  Cal.  382,  146  Pac. 
876,  and  Tracy  v.  Alvord,  118  Cal. 
655,  50  Pac.  757,  both  of  which  in- 
volved notes  shown  to  have  been 
given  without  consider^ition,  and  in 
the  first  of  which  such  fact  ap- 
peared from  the  complaint.  On  the 
other  hand,  in  the  cases  of  Banker 
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V.  Coons,  Bobbins  v.  Bobbins,  and 
Kirkpatrick  v.  Pyle, — supra.  Hatch 
v.  Gillette,  8  App.  Div.  605,  40  N. 
Y.  Supp.  1016,  and  Ward  v.  Bush, 
supra,  where  the  instruments  were 
executed  under  seal,  but  in  addition 
to  the  fact  presumed  therefrom,  as 
in  the  case  at  bar,  contained  the 
words,  "For  value  received,"  or 
those  of  like  import,  it  was  held 
they  created  a  debitum  in  prsesenti, 
which  obligation  being  established, 
the  law  implied  a  promise  to  pay  it. 
The  judgments  are  reversed. 

Wilbur,  J. :    I  dissent. 


ANNOTATION. 

Validity  of  instrument  for  payment  of  money  as  a£Fected  1>y  mere  fact  Aat 
payment  is  postponed  until  death. 


I.  Scope,  1471. 
II.  General  rule,  1471. 
III.  Objection  of  uncertainty,  1472. 
rV.  Objection  that  instrument  is  testa- 
mentary, 1473. 

/.  Scope. 

The  present  annotation  treats  only 
the  question  whether  or  not  the  mere 
fact  that  an  instrument  for  the  pay- 
ment of  money  postpones  payment  un- 
til, or  after,  death,  thereby  renders  it 
an  unenforceable  obligation.  This 
limitation  excludes  the  question  of  the 
negotiability  of  notes  made  payable 
after  death.  And  cases  wherein  the 
instrument  was  executed  with  the 
formalities  of  a  will  have  also  been  ex- 
cluded. The  question  whether  such 
an  instrument,  if  not  supported  by  a 
consideration,  may  be  upheld  as  a 
gift,  is  beyond  the  scope  of  the  note. 

//.  General  rule. 

The  general  rule  is  that  an  instru- 
ment in  the  form  of,  and  otherwise 
valid  as,  a  note,  bond,  or  other  instru- 
ment for  the  payment  of  money,  is  not 
rendered  invalid  as  such,  merely  be- 
cause payment  is  postponed  until,  or 
after,  death. 

United  States. — Crider  v.  Shelby 
(1899)  96  P^d.  212. 

Alabama.  —  Dorsey  v.  Hudmon 
(1912)  179  Ala.  520,  60  So.  303. 

Arkansas. — Simon    v.    Pine    Bluff 


Trust  Co.   (1911)  99  Ark.  623,  138  S. 
W.  986, 

California. — Patterson  v.  Chap- 
man (reported  herewith)  ante,  1467; 
Nassano  v.  Tuolunme  County  Bank 
(1912)  20  Cal.  App.  603,  130  Pac.  29. 

Connecticat.  —  Bristol  v.  Warner 
(1848)  19  Conn.  7. 

Delaware.  —  Kirkpatrick  v.  Pyle 
(1881)  6  Houst.  569. 

Georgia. — 'Huguley  v.  Lanier  (1890) 
86  Ga.  636,  22  Am.  St.  Rep.  487,  12  S. 
E.922. 

Illinois.  —  Kelley  v.  Hemmingway 
(1862)  13  111.  604,  66  Am.  Dec,  474 
(dictum) ;  Shaw  v.  Camp  (1896)  160 
III.  426,  43  N.  E.  608,  affirming  (1895) 
61  111.  App.  62 ;  Beatty  v.  Western  Col- 
lege (Miller  v.  Western  College) 
(1898)  177  111.  280,  42  L.R,A.  797,  69 
Am.  St.  Rep.  242,  52  N.  E.  432,  af- 
firming (1897)  71  111.  App,  587; 
Forbes  v.  Williams  (1883)  13  111.  App. 
280;  Safford  v.  Graves  (1894)  66  111. 
App.  499. 

Indiana.— Hathaway  v.  Roll  (1882) 
81  Ind.  567;  Price  v.  Jones  (1885)  105 
Ind.  543,  55  Am,  Rep.  230,  5  N.  E.  688; 
Wolfe  V.  Wilsey  (1891)  2  Ind.  App. 
649,  28  N.  E.  1004;  Garrigus  v.  Home 
Frontier  &  F,  Missionary  Soc.  (1891) 
3  Ind.  App.  91,  60  Am.  St.  Rep.  262,  28 
N.  E.  1009;  Bamett  v.  Franklin  Col- 
lege (1894)  10  Ind,  App,  103,  37  N. 
E,  427;  Woodworth  v.  Veitch   (1902) 
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29  Ind.  App.  689,  64  N.  E.  932;  Robin- 
son V.  Foust  (1908)  81  Ind.  App.  385, 
99  Am.  St.  Rep.  269,  68  N.  E.  182. 
,  Iowa. — Church  v.  Dennis  (1917)  — 
Iowa,  — ,  L.R.A.1917C,  1005,  161  N.  W. 
188. 

Kentuckjr.  —  Sullivan  v.  SuIIivap 
(1906)  122  Ky.  707,  7  L.R.A,(N.S.) 
156,  92  S.  W.  966,  13  Ann.  Cas.  163; 
Central  University  v.  Cox  (1910)  136 
Ky.  260,  124  S.  W.  299;  Foxworthy  v. 
Adams  (1910)  136  Ky.  403,  27  L.R.A. 
(N.S.)  308,  124  S.  W.  381,  Ann.  Cas. 
1912A,  327. 

Maine.^Leader  v.  Plante  (1901)  95 
Me.  341,  86  Am.  St.  Rep.  415,  50  Atl. 
64  (dictum). 

Maryland.— (>>ver  v.  Stem  (1887) 
67  Md.  449,  1  Am.  St.  Rep.  406,  10  Atl. 
231  (dictum) ;  Feeser  v.  Feeser 
(1901)  193  Md.  716,  60  Atl.  406;  Jun- 
kins  V.  Sullivan  (1909)  110  Md.  539, 
73  Atl.  264;  Harper  v.  Davis  (1911) 
115  Md.  349,  35  L.R.A.(N.S.)  1026,  80 
Atl.  1012,  Ann.  Cas.  1913A,  861. 

Massachusetts. — Parker  v.  Cobum 
(1866)  10  Allen,  82;  Krell  v.  Codman 

(1890)  154  Mass.  454,  14  L.R.A.  860, 
26  Am.  St.  Rep.  260,  28  N.  E.  678. 

Michigan.— Taylor  v.  Taylor  (1904) 
138  Mich.  658,  101  N.  W.  832. 

Minnesota. — Fitzgerald  v.  English 
(1898)  73  Minn.  266,  76  N.  W.  27. 

Missouri.— Maze  v.  Baird  (1901)  89 
Mo.  App.  348;  Robbins  v.  Robbins 
(1913)  175  Mo.  App.  609,  158  S.  W. 
400. 

Nebraska.  —  Specht  v.  Beindorf 
(1898)  66  Neb.  553,  42  L.R.A.  429,  76 
N.  W.  1059  (dictum) ;  Russell  v.  Close 
(1909)  83  Neb.  232,  119  N.  W.  616. 

New  Hampshire.  —  Alexander  v. 
FoUet  (1831)  5  N.  H.  499;  Martin  v. 
Stone  (1892)  67  N.  H.  367.  29  Atl.  846. 

New  York.— Worth  v.  Case  (1870) 
42   N.   Y.   362;    Carnwright   v.    Gray 

(1891)  127  N.  Y.  92,  12  L.R.A.  845,  24 
Am.  St.  Rep.  424,  27  N.  E.  836,  af- 
firming (1890)  57  Hun,  518,  11  N.  Y. 
Supp.  278;  Hegeman  v.  Moon  (1892) 
131  N.  Y.  462,  30  N.  E.  487,  affirming 
(1891)  60  Hun,  412,  15  N.  Y.  Supp. 
696;  Root  v.  Strong  (1894)  77  Hun, 
14,  28  N.  Y.  Supp.  278;  Hatch  v.  Gil- 
lette (1896)  8  App.  Div.  606,  40  N,  Y. 
Supp.  1016;  Banker  v.  Coons  (1899) 
40  App.  Div.  574,  68  N.  Y.  Supp.  47; 


Yarwood  v.  Trusts  &  G.  Co.  (1904)  94 
App.  Div.  47,  87  N.  Y.  Supp.  947,  ap- 
peal dismissed  in  (1906)  182  N.  Y. 
627,  74  N.  E.  1128;  Hamilton  v.  Hamil- 
ton (1908)  127  App.  Div.  871,  112  N. 
Y.  Supp.  10;  Re  Simmons  (1906)  48 
Misc.  484,  96  N.  Y.  Supp.  1103;  Re 
Burhans  (1917)  100  Misc.  646,  166  N. 
Y.  Supp.  1027. 

Pennsylvania.  —  Shields  v.  Irwin 
(1802)  3  Yeates,  389;  Mack's  Appeal 
(1871)  68  Pa.  231;  Eisenlohr's  Estate 
(1917)  258  Pa.  438,  102  Atl.  117; 
Brown's  Estate  (1895)  4  Pa.  Dist  R. 
587. 

South  Carolina. — Carter  v.  King 
(1857)  11  Rich,  L.  125. 

Vermont.  —  Giddings  v.  Giddings 
(1878)  51  Vt.  233,  31  Am.  Rep.  682. 

England.— Colehan  v.  Cooke  (1742) 
Willes,  Rep.  393,  125  Eng.  Reprint, 
1231,  affirmed  in  (1744)  2  Strange, 
1217,  93  Eng.  Reprint,  1140.  And  see 
Powell  V.  Graham  (1817)  1  J.  B. 
Moore,  305,  7  Taunt.  580,  129  Eng. 
Reprint,  232,  18  Revised  Rep.  693,  and 
Roffey  V.  Greenwell  (1839)  10  Ad.  & 
£1.  222,  113  Eng.  Reprint,  86,  2  Perry 
&  D.  865,  8  L.  J.  Q.  B.  N.  S.  336. 

In  Huguley  v.  Lanier  (1890)  86  Ga. 
636,  22  Am.  St.  Rep.  487,  12  S.  E.  922. 
supra,  the  instrument  was  an  ante- 
nuptial contract,  and  the  covenant 
was  to  pay  money  after  the  death  of 
the  covenantor,  and  it  was  held  that 
it  created  an  absolute,  irrevocable 
obligation,  and  that  it  was  not  testa- 
mentary in  its  nature  simply  because 
made  payable  after  the  death  of  the 
promisor.  And  in  Krell  v.  Codman 
(1891)  164  Mass.  464,  14  L.RA.  860, 
26  Am.  St.  Rep.  260.  28  N.  E.  578. 
supra,  the  promise  to  pay  was  in  a 
covenant  in  an  indenture  under  seal, 
executed  in  England.  And  in  Russell 
V.  Close  (1909)  83  Neb.  232,  119  N.  W. 
615,  supra,  the  instrument  was  re- 
garded not  as  a  promissory  note,  but 
merely  a  simple  written  agreement  to 
pay. 

III.  Objection  of  uneertattU)/. 

Instruments  for  the  payment  of 
money,  which  postpone  payment  until 
or  after  death,  are  not  regarded  as 
void  for  uncertainty  as  to  time  of  pay- 
ment, for  the  reason  that,  in  law,  tiiat 
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is  certain  which  will  be  rendered  cer- 
tain, and  the  contingency  of  the  death 
of  the  maker  is  an  event  certain  to  oc- 
cur. 

United  States.— Crider  v.  Shelby 
(1899)  95  Fed.  212. 

Alabama.  —  Dorsey    v.    Hudmon 

(1912)  179  Ala.  620,  60  So.  303. 
Arkansas. — Simon    v.    Pine    Bluff 

Trust  Co.  (1911)  99  Ark.  523,  138  S. 
Vr.  986, 

Illinois. — Eelley  t.  Hemmingrway 
(1852)  13  111.  604,  66  Am.  Dec.  474 
(dictum) ;  Shaw  v.  Camp  (1896)  160 
111.  425,  43  N.  E.  608;  Beatty  v.  Westr 
•em  College  (Miller  v.  Western  Col- 
lege) (1898)  177  111.  280,  42  L.R.A. 
797,  69  Am.  St.  Rep.  242,  52  N.  E.  432. 

Indiana.— Wolfe  v.  Wilsey  (1891)  2 
Ind.  App.  649,  28  N.  E.  1004. 

Maine.— Leader  v.  Plante  (1901)  96 
Me.  341,  85  Am.  St.  Rep.  415,  50  Atl. 
M. 

Missouri.- Maze  v.  Baird  (1901)  89 
Mo.    App.   348;    Robbins   v.   Robbins 

(1913)  175  Mo.  App.  609,  158  S.  W. 
400. 

Nebraska.  —  Specht    v.    Beindorf 
(1898)  56  Neb.  653,  42  L.R.A.  429,  76 
N.  W.  1059. 

New  Hampshire. — Alexander  v.  Fol- 
let  (1831)  6  N.  H.  499. 

Pennsylvania.  —  Mack's  Appeal 
(1871)  68  Pa.  231. 

England.— Colehan  v.  Cooke  (1742) 
Willes,  Rep.  393,  125  Eng.  Reprint, 
1231,  afiirmed  in  (1744)  2  Strange, 
1217,  93  Eng.  Reprint,  1140. 

Nor  is  an  instrument  payable  at  a 
time  not  fixed  because  made  payable 
■"after  my  death  date,"  but  rather  be- 
comes due  at  once  upon  the  death  of 
the  maker.  Shaw  v.  Camp  (1896)  160 
111.  425,  43  N.  E.  608,  affirming  (1896) 
«1  111.  App.  62. 

The  foregoing  conclusions  are  in 
keeping  with  the  terms  of  the  Uniform 
Negotiable  Instruments  Law,  as  en- 
acted in  a  considerable  number  of  ju- 
risdictions, such  statutes  usually  pro- 
viding in  effect  that  an  instrument  is 
payable,  within  the  meaning  thereof, 
when  it  is  expressed  to  be  payable  on 
or  at  a  fixed  period  after  the  occur- 
rence of  a  specified  event  which  is  cer- 
tain to  happen,  although  the  time  of 
happening  is  itself  uncertain. 
2  A.L.R.— 93. 


IV.  Obiection  that  instrument  te  testa- 
mentary. 

An  instrument  in  the  form  of  an  or- 
dinary promissory  note,  with  the 
single  exception  that  it  fixes  the  time 
of  payment  at  or  after  the  death  of 
the  promisor,  is  not  testamentary  in 
character  and  hence  unenforceable 
unless  executed  as  a  will.  In  other 
words,  the  mere  fact  that  payment  is 
postponed  until  or  after  death  is  not 
sufficient  to  give  an  instrument  char- 
acter as  a  will  or  testament. 

United  States.  —  Crider  v.  Shelby 
(1899)  95  Fed.  212. 

California. — Nassano  v.  Tuolumne 
County  Bank  (1912)  20  Cal.  App.  603, 
130  Pac.  29. 

Connecticut.  —  Bristol  v.  Warner 
(1848)  19  Conn.  7. 

Delaware.  —  Kirkpatrick  v.  Pyle 
(1881)  6  Houst.  569. 

Illinois. — Beatty  v.  Western  College 
(Miller  v.  Western  College)  (1898) 
177  111,  280,  42  L,R.A,  797,  69  Am.  St. 
Rep.  242,  62  N.  E.  432,  affirming  (1897) 
71  111.  App.  687. 

Indiana. — Price  v,  Jones  (1885)  106 
Ind.  543,  55  Am.  Rep.  230,  5  N.  E.  683; 
Wolfe  V.  Wilsey  (1891)  2  Ind.  App. 
649,  28  N.  E.  1004;  Garrigus  v.  Home 
Frontier  &  F.  Missionary  Soc.  (1891) 
3  Ind.  App.  91,  50  Am.  St.  Rep.  262, 
28  N.  E.  1009. 

Iowa. — Church  v.  Dennis  (1917)  — 
Iowa,  — ,  L.R.A.1917C,  1006, 161  N.  W. 
183. 

Maryland.  —  Junkins  v.  Sullivan 
(1909)  110  Md.  639,  73  Atl.  264. 

Massachusetts. — Parker  v.  Coburn 
(1865)   10  Allen,  82. 

Michigan.— Taylor  v.  Taylor  (1904) 
138  Mich.  668,  101  N.  W.  832. 

Minnesota. — Fitzgerald  v.  English 
(1898)  73  Minn.  266,  76  N.  W.  27. 

Missouri.- Maze  v,  Baird  (1901)  89 
Mo.  App.  348;  Robbins  v.  Robbins 
(1913)  176  Mo.  App.  609,  158  S.  W. 
400. 

New  York.- Worth  v.  Case  (1870) 
42  N.  Y.  362  Hegeman  v.  Moon 
(1892)  131  N.  Y,  462,  30  N.  E.  487, 
affirming  (1891)  60  Hun,  412,  16  N,  Y. 
Supp.  596;  Banker  v.  Coons  (1899)  40 
App.  Div.  573,  58  N.  Y.  Supp,  47. 

Pennsylvania.  —  Shields  v.  Irwin 
(1802)  3  Yeates,  389;  Mack's  Appeal 
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(1871)  68  Pa.  231;  Eisenlohr's  Estate 
(1917)  258  Pa.  438,  102  Atl.  117; 
Brown's  Estate  (1895)  4  Pa.  Dist.  R. 
587. 

The  fact  that  a  covenant  in  an  an- 
tenuptial contract  makes  the  money 
payable  after  the  death  of  the  promis- 
or does  not  render  it  testamentary  in 
its  nature,  or  affect  its  character  as 
an  enforceable  contract.  Huguley  t. 
Lanier  (1890)  86  Ga.  636,  22  Am.  St. 
Rep.  487,  12  S.  E.  922.  So,  it  has  been 
held  that  a  covenant  to  pay  money 
after  death,  contained  in  an  indenture 
under  seal,  was  an  enforceable  obli- 
gation, although  it  was  not  executed 
as  a  will.  Erell  v.  Codman  (1890)  164 
Mass.  454,  14  L.R.A.  860,  26  Am.  St. 
Rep.  260,  28  N.  E.  578.  But  that  a 
note  or  check  payable  after  death  may 
be  sustained  as  a  testamentary  dispo- 
sition of  personal  property,  see  Jack- 
son V.  Jackson  (1838)  6  Dana  (Ky.) 
257;  Bartholemew  v.  Henley  (1820)  3 
Phillim.  Eccl.  Rep.  (Eng.)  317,  and 
Walsh  V.  Gladstone  (1843)  1  Phill.  Ch. 
294,  41  Eng.  Reprint,  644,  13  L.  J.  Ch. 
N.  S.  52,  7  Jur.  1143,  in  none  of  which 
does  it  appear  that  the  instrument 
was  executed  with  the  formality  of  a 
will. 

However,  an  instrument  for  the  pay- 
ment of  money  cannot  be  enforced  as 
a  note  against  the  estate  of  the  prom- 
isor, until  whose  death  payment  was 
postponed,  unless  it  either  expressly 
or  impliedly  recognizes  an  existing 
present  indebtedness,  since  the  lack 
thereof,  together  with  the  fact  that 
payment  is  postponed  until  death, 
makes  the  instrument  testamentary  in 
character. 

California.  —  Patterson  v.  Chap- 
man (reported  herewith)  ante,  1467. 

Delaware.  —  Kirkpatrick  v.  Pyle 
(1881)  6  Houst.  569. 

Georgia.  —  Johnson  v.  Yancey 
(1856)  20  Ga.  707,  65  Am.  Dec.  646. 

Indiana. — Moore  v.  Stephens  (1884) 
97  Ind.  271. 

Maryland.— Cover  v.  Stem  (1887) 
67  Md.  449,  1  Am.  St.  Rep.  406,  10 
Atl.  231. 

Massachusetts.  —  Stone  v.  Gerrish 
(1861)  1  Allen,  175. 

New  Jersey.  —  Haines  v.  Rogers 
(1905)  73  N.  J.  L,  51,  62  Atl.  272. 


Pennsylvania.  ^  Frew  v.  Clarke 
(1875)  80  Pa.  170;  Snayberger's  Es- 
tate (1916)  62  Pa.  Super.  Ct.  390; 
Snayberger's  Estate  (1916)  62  Pa. 
Super.  Ct.  395. 

In  Cover  v.  Stem  (1887)  67  Md.  449, 
1  Am.  St.  Rep.  406,  10  Atl.  231,  supra, 
in  discussing  an  instrument  reading: 
"At  my  death  my  estate  or  my  exec- 
utor pay  to  J.  A.  C,  the  sum  of  $3,000," 
it  was  said  that,  to  create  a  valid  note, 
"there  must  be  terms  employed  to  cre- 
ate a  debitum  in  prsesenti,  though  the 
solvendum  may  be  in  f  uturo  and  even 
after  the  death  of  the  obligor.  .  .  . 
In  the  instrument  before  us  there  are 
no  words  that  create  a  debitum  in 
prsesenti  ,  .  .  but  the  words  em- 
ployed simply  import  a  posthumous 
disposition  of  a  part  of  the  estate  of 
the  maker  of  the  instrument,  and 
nothing  more.  ...  No  language 
could  be  more  expressive  of  a  testa- 
mentary purpose." 

And  where  it  also  clearly  appeared 
that  an  instrument  for  the  payment  of 
money  at  or  after  the  death  of  the 
promisor  was  intended  to  take  the 
place  of  a  will,  and  to  be  testamentary 
merely,  it  has  been  held  that  the  in- 
strument cannot  be  enforced  as  a  note, 
althougli  in  the  form  generally  used 
for  notes.  Graves  v.  Safford  (1891) 
41  IIL  App.  659,  on  subsequent  appeal 
in  (1894)  56  111.  App.  499. 

And  an  attempt  to  make  a  gift 
causa  mortis  of  an  instrument  for  the 
payment  of  money,  which  is  invalid  as 
such  because  payment  is  postponed  un- 
til the  donor's  death,  amounts  to  a 
testamentary  disposition  which  is  not 
an  enforceable  obligation  when  not 
made  and  proved  as  a  will.  Basket  v. 
Hassell  (1883)  107  U.  S.  602,  27  L.  ed. 
600,  2  Sup.  Ct.  Rep.  415;  Hamor  v. 
Moore  (1858)  8  Ohio  St.  239. 

So,  in  Moore  v.  Stephens  (1884)  97 
Ind.  271,  an  instrument  containing  no 
admission  of  indebtedness,  and  read- 
ing: "At  my  death  my  estate  shall  pay 
to,"  etc.,  to  be  used  for  a  certain 
named  purpose,  was  held  simply  an 
attempt  to  dispose  of  a  part  of  the 
executor's  estate  after  death,  and 
therefore  to  be  testamentary  and  un- 
enforceable when  not  executed  as  a 
will. 
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And  in  Johnson  v.  Yancey  (1856)  20  and  transfer  that  dominion  to  another 

6a.  707,  65  Am.  Dec.  646,  an  instru-  at  his  death,  with  total  disregard  of 

ment,  in  form  a  note  or  bond  payable  the    requirements    contained    in    the 

at  the  maker's  death,  but  designated  Statute  of  Wills,  by  the  simple  device 

as  a   "gift,"   was  held  to   be  testa-  of   depositing  such   moneys   and   se- 

mentary  only,  being  declared  ambula-  curities,  under  an  agreement  with  the 

tory  and  revocable  during  the  life  of  depositary  that  he  shall  have  the  right 

the  maker.  to  use  them  as  he  pleases  during  his 

And  in  Stevenson  v.  Earl  (1903)  65  life,  and  that  at  his  death  so  much  of 

N.  J.  Eq.  721,  103  Am.  St.  Rep.  790,  65  them  as  may  remain  shall  be  delivered 

Atl.  1091,  1  Ann.  Gas.  49,  an  instru-  to  such  person  as  is  named  in  the 

ment  reading :     ''In  the  event  of  my  agreement,  who  shall  then  become  the 

death  all  deposits  standing  to  my  cred-  owner   thereof,   and   then    delivering 

it  in  said  savings  fund,  and  all  inter-  the  agreement  to  the  beneiiciary.with  a 

est  due  thereon,  shall  be  paid  to  my  statement  of  the  same  purport  as  that 

wife,"  was  held  to  be  testamentary  in  made  by  the  deceased  to  his  wife  when 

character,  and  invalid  because  not  ex-  he  gave  the  pass  book  to  her.    To  hold 

ecuted  as   a  will.     The  court  said:  that  such  a  method  of  disposition  of 

"Such  a  gift,  it  seems  to  us,  is  purely  property  by  the  owner  at  his  death,  is 

testamentary  in  its  character.    If  it  is  valid  would  be  to  practically  repeal 

not,  then  it  is  a  perfectly  easy  thing  the  Statute  of  Wills  in  its  operation 

for  a  person  to  retain  the  absolute  upon  personal  property,  so  far  as  its 

control  and  dominion  over  his  moneys  mandatory  provisions  are  concerned." 

and  personal  securities  during  his  life,  G.  J.  C. 


D.  M.  LYON,  Plff.  in  Err., 

V. 

C.  G.  PIGNATEL,  Exrx.,  etc.,  of  T.  B.  Sale,  Deceased. 

Georgia  Supreme  Court  ^December  14,  1910. 
(146  Ga.  272,  91  S.  E.  53.) 

Witness — death  of  obligee — obligor  as  witness  for  co-obligor. 

In  a  suit  by  an  executrix  of  a  deceased  payee  on  a  note  signed  by  two 
persons,  where  the  plaintiff  concedes  the  liability  of  one  of  them  to  be 
only  that  of  a  surety,  and  where  the  principal  makes  no  defense,  such 
principal  is  not  incompetent  to  testify,  on  the  trial  of  an  issue  formed  by 
the  surety,  that  he  made  an  accord  and  satisfaction  with  the  deceased 
payee.  As  the  principal  has  filed  no  defense,  and  judgment  against  him 
is  inevitable,  and  as  he  will  not  be  affected  by  the  discharge  of  the  surety, 
his  testimony  in  behalf  of  the  surety  is  not  in  his  own  favor  so  as  to  dis- 
qualify Ijim  as  a  witness  under  the  Evidence  Act  of  1889. 

[See  note  on  this  question  beginning  on  page  1477.] 

Headnote  by  Evans,  P.  J. 


Ebbor  to  the  Superior  Court  for  Wilkes  Couniy  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to  recover  the  amount  alleged  to  be 
due  on  a  note.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Clement  E.  Sutton  for  plaintiff  Evans,  P.  J.,  delivered  the  opin-, 
in  error.  ion  of  the  court: 

Messrs.  William  Wynne  and  W.  A.  T.  B.  Sale  executed  to  T.  Burwell' 
Slaton  for  defendant  in  error.  Green  his  note  for  $500.    The  note 


Digitized  by  VjOOQIC 


1476 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.Ri 


contained  this  entry  on  the  back  of 
it:  "I  guarantee  one-half  payment 
of  within  note.  D.  M.  Lyon."  The 
note  was  sued  on  by  the  executrix 
of  the  payee.  The  principal  maker, 
Sale,  made  no  defense.  Lyon  plead- 
ed a  discharge  of  liability  because 
the  payee  had  released  Sale.  On  the 
trial  it  was  stipulated  that  Lyon's 
liability  on  the  note  was  only  that 
of  a  surety.  A  verdict  was  directed 
against  the  principal  maker  for  the 
full  amount,  and  against  the  surety 
for  one  half  of  the  amount  due  on 
the  note.  The  surety  moved  for  a 
new  trial,  which  was  refused. 

The  surety  offered  to  prove  by  the 
principal  maker  (Sale)  that  after 
the  note  became  due,  in  considera- 
,tion  that  the  automobile  for  the 
purchase  of  which  the  note  was 
given  was  to  be  used  by  the  payee, 
the  latter  agreed  to  release  the  wit- 
ness from  the  pasrmentof  the  note, 
and  that  the  witness  had  never  told 
the  surety  anything  concerning 
such  agreement  to  release.  The 
court  repelled  the  testimony,  on  the 
ground  that  the  witness  was  a  party 
at  interest  and  incompetent  to  tes- 
tify in  the  suit  brought  on  the  note 
by  the  executrix  of  the  deceased 
payee.  The  statute  declares  that, 
where  a  suit  is  instituted  by  the 
personal  representative  of  a  de- 
ceased person,  the  opposite  party 
shall  not  be  permitted  to  testify  in 
his  own  favor  against  the  deceased 
person  as  to  transactions  or  commu- 
nications with  such  deceased  person. 
Civ.  Code  1910,  §  5868(1).  If  Sale 
had  filed  a  defense  of  accord  and 
satisfaction  of  the  note  by  delivery 
of  the  car  to  the  deceased  payee  for 
use  by  him,  Sale  would  have  been 
incompetent  to  testify  as  to  such  de- 
fense. Is  the  statute  applicable 
where  he  files  no  defense,  and  is 
offered  as  witness  in  behalf  of  his 
surety  to  establish  his  surety's  de- 


fense, which  is  dependent  on  the  wit- 
ness's exoneration  from  the  debt? 
The  statute  prohibits  the  witness 
from  testifying  in  his  own  favor. 
If  his  testimony  be  not  in  "his  own 
favor,  but  in  favor  of  a  codefend- 
ant,  he  is  not  disqualified  as  a  wit- 
ness. This  is  illustrated  by  the  case 
of  Reed  v.  Baldwin,  102  6a.  80, 
29  S.  E.  140.  There  the  execu- 
tors of  a  deceased  payee  sued  a  hus- 
band and  wife  on  a  note  signed  by 
them  as  joint  makers.  The  wife 
pleaded  that  the  debt  was  her  hus- 
band's, and  she  signed  as  his 
surety.  It  was  held  that  the  hus- 
band was  a  competent  witness  in 
support  of  the  plea  of  the  wife, 
because  his  testimony  was  not  in  his 
own  favor,  in  that  he  sought  to  dis- 
charge his  wife  from  liability  as  a 
joint  principal.  The  principle  of 
this  was  applied  in  Hawes  v.  Glover, 
126  Ga.  305,  314,  65  S.  E.  62.  In 
the  instant  case  Sale  filed  no  de- 
fense. He  is  not  offered  as  a  wit- 
ness in  his  own  behalf.  His  testi- 
mony cannot  and  will  not  affect 
his  liability  to  the 
plaintiff.  The  dis-  }!5'*2SK::i**** 
charge  of  his  surety  obusor  m 
is  of  no  concern  or  ^^"^miVot.' 
interest  to  him. 
His  testimony  cannot  be  said  to  be 
in  his  own  favor,  because  he  is  not 
affected  by  the  result  of  the  issue 
between  the  plaintiff  and  his  code- 
f  endant.  We  do  not  think  that  the 
witness,  whose  liability  is  not  dis- 
puted by  plea,  and  where  judgment 
against  him  is  inevitable,  is  disquali- 
fied to  testify  to  a  transaction  with 
the  plaintiff's  testate,  which  exon- 
erated the  surety,  notwithstanding 
the  same  testimony  would  relieve 
the  witness  had  he  made  defense  on 
that  ground. 

Judgment  reversed. 

All  the  Justices  concur. 
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ANNOTATION. 

Death  of  obligee  as  affecting  competency  of  obligor  to  testify  in  favor  of 

co-obligor. 


I.  Introductory,  1477. 
IL  Status  88  a  "party:" 

a.  In  general,    1477. 

b.  Adverse  party,  1480. 

c.  Party  to  contract,  1480. 

III.  "Interested  in  the  event  of  the  ac- 
tion," 1480. 

I.  Introductory. 

This  note  is  limited  to  actions  in 
behalf  of  a  deceased  obligee,  and  does 
not  include  cases  passing  upoii'  the 
competency  of  an  obligor  as  a  witness, 
as  affected  by  the  death  of  the  co- 
obligor.  Cases  in  which  the  witness 
was  a  defendant  in  the  action,  and 
was  apparently  called  to  testify  gen- 
erally for  all  of  the  defendants,  and 
not  for  some  particular  defendant,  or 
defendants,  other  than  himself,  have 
also  been  excluded.  For  cases  of  this 
kind,  see  Hisaw  v.  Sigler  (1878)  68 
Mo.  449;  Powell  v.  Bosard  (1899)  79 
Mo.  App.  627;  Neitch  v.  Hillman 
(1902)  29  Tex.  Civ.  App.  644,  69  S. 
W.  494;  Grigsby  v.  Simpson  (1877)  28 
Gratt  (Va.)  348. 

For  the  reason  that  the  various  dis- 
qualifying clauses  typical  of  the  stat- 
utes under  consideration  appear  in  a 
yariety  of  combinations,  it  has  been 
deemed  advisable  to  consider  each 
clause  separately;  and  to  classify  the 
cases  with  reference  to  the  particular 
clause  on  which  the  decision  turned, 
rather  than  with  reference  to  the 
combination  of  clauses,  or  elements, 
presented  by  the  particular  statute. 

It  will  be  observed  that  in  many  of 
the  cases  that  fall  within  the  scope  of 
this  note  the  decisions  were  con- 
trolled by  principles  or  rules  of  con- 
struction which  are  not  distinctive  to 
the  narrow  question  under  consid- 
eration, but  are  susceptible  of  much 
broader  application,  and  may,  of 
course,  be  challenged  or  disputed,  or 
even  overruled,  in  cases  that  do  not 
fall  within  the  scope  of  the  note. 


rV.  "In  witness's  own  behalf  or  inter- 
est," 1483. 
V.  "In  behalf  of  successor  in  interest," 
1485.  I 

VI.  "Adverse  interest,"  1485.  I 

VII.  Persons  against   whom   witness  is 

incompetent,   1486. 
VIII.  Transactions  with  deceased,  1486. 

//.  Status  €18  a  "party." 

a.  In  general. 

If  the  statute,  without  other  condi- 
tion, disqualifies  a  party  to  the  action, 
one  who  is  in  fact  a  t>arty  is  disqual- 
ified, although  he  may  have  no  inter- 
est in  the  event.  Jenks  v.  Opp  (1873) 
43  Ind.  108  (holding  one  joint  maker, 
although  discharged  in  bankruptcy 
since  the  making  of  the  note,  incom- 
petent as  a  witness). 

But  see  Upton  t.  Adams  (1867)  27 
Ind.  432,  holding  that  the  term  "par- 
ty," as  used  in  this  statute,  refers  to 
a  person  who  is  a  party  to,  and  inter- 
ested in,  the  particular  issue  in  which 
he  is  offered  as  a  witness,  and  that  a 
defendant  to  a  suit  on  a  note,  who  has 
suffered  a  default  judgment  therein 
and  hence  is  not  interested  in  the  is- 
sue between  his  codefendants  and  the 
plaintiff,  is  not  disqualified  as  a  wit- 
ness in  behalf  of  the  former. 

And  under  such  a  statute,  one  who 
is  a  party  cannot  testify,  though  of- 
fered as  a  witness  only  for  his  code- 
fendants, if  the  statute  makes  no  dis- 
tinction between  testimony  in  his  own 
behalf,  and  testimony  in  behalf  of  co-' 
defendants.  Alexander  v.  Dutcher 
(1877)  70  N.  Y.  385,  affirming  (1876) 
7  Hun,  439  (holding  maker  disqualified 
to  testify  for  indorsers,  and  one  in- 
dorser  disqualified  to  testify  for  maker 
and  other  indorsers) . 

In  some  forms,  however,  the  dis- 
qualification i^  not  broadly  of  parties, 
but  qualifiedly  of  parties  interested  in 
the  event,  or  parties  adversely  inter- 
ested ;  or  some  similar  condition  is  at- 
tached to  the  disqualification  of  a  par- 
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ty  to  the  action.  In  that  case,  of 
course,  the  mere  fact  that  one  is  a 
party  will  not  necessarily  disqualify 
him  as  a  witness  in  favor  of  his  co- 
obligor.  Upon  the  other  hand,  as  al- 
ready intimated,  the  statute  which  dis- 
qualifies parties  to  the  action  may  also 
prescribe  alternative  grounds  of  dis- 
qualification, so  that  the  fact  that  one 
is  not  a  party  may  not  prevent  his 
disqualification.  The  construction  and 
effect  of  phrases,  such  as  "adversely 
interested,"  "interested  in  the  event," 
etc.,  etc.,  either  as  distinct  grounds  or 
as  conditions  of  disqualification,  will 
be  treated  subsequently  in  the  note,  in 
their  bearing  on  the  disqualification 
of  an  obligor  as  a  witness  in  favor 
of  his  co-obligor.  The  rest  of  the  pres- 
ent division  is  concerned  merely  with 
the  question  as  to  when  a  co-obligor  is 
to  be  regarded  as  a  party  to  the  action, 
within  the  meaning  of  the  statute 
which  makes  one's  status,  as  such,  a 
ground  or  a  condition  of  disqualifica- 
tion. 

It  has  been  held  that  one  of  the  joint 
makers  of  a  note,  who  is  a  necessary 
party  to  an  action  thereon,  and  has 
been  named  as  a  party,  is  to  be  regard- 
ed as  such  for  the  purposes  of  the 
statute,  although  not  served,  and  al- 
though discharged  in  bankruptcy  since 
the  making  of  the  note.  Jenks  v.  Opp 
(Ind.)  supra. 

And  the  mere  fact  that  tyiro  of  the 
makers  of  a  note  have  been  discharged 
in  bankruptcy  does  not  render  them 
nominal  parties,  and  competent  wit- 
nesses to  show  that  another  party  to 
the  note  signed  it  after  it  had  been 
delivered  to  the  payee,  who  has  since 
died,  and  that  there  was  no  considera- 
tion for  auch  signature.  The  dis- 
charged makers  are  still  parties  to 
the  suit,  and  may  be  interested  in  some 
issue  developed  during  the  trial,  as, 
for  instance,  the  issue  of  a  new  prom- 
ise since  their  discharge.  Greely  v. 
Willey  (1902)  71  N.  H.  240,  51  Atl. 
91S. 

But  in  Bonte  v.  Hinman  (1883)  6 
Ohio  Dec.  Reprint,  1173,  it  was  held 
that,  where  the  maker  of  a  note  had 
been  discharged  in  bankruptcy,  he 
was  no  longer  a  party  to  the  issue  be- 
tween the  holder's  administrator  and 


an  indorser,  and  was  a  competent  wit- 
ness for  the-  indorser. 

Nor  does  the  fact  that  the  maker  of 
a  note,  who  has  been  made  a  party  not 
only  by  the  pleadings  of  the  plaintiff, 
but  also  by  the  cross  pleadings  of  the 
other  defendants,  who  answered  that 
they  were  merely  sureties,  did  not  file 
an  answer,  but  confessed  judgment, 
relieve  him  of  the  status  of  a  party 
within  such  a  statute.  Pipkin  v.  Tuer 
(1915)  —  Tex.  Civ.  App.  — ,  177  S.  W. 
983  (holding  him  disqualified  to  tes- 
tify that  other  defendants  were  sure- 
ties). 

And  one  of  the  signers  of  the  note 
sued  on  was  still  a  party,  though  he 
admitted  his  indebtedness,  and  the 
contested  issues  were  between  his  co- 
defendants  and  the  executrix.  CoflSn  v. 
Loomis  (1897)  —  Tex.  Civ.  App.  — , 
41  S.  W.  511. 

And  in  an  action  on  a  note,  a  de- 
fendant, whose  default  was  taken,  was 
held  incompetent  to  testify  that  an- 
other defendant  was  a  surety,  the 
court  saying  that  he  was  a  par(y  de- 
fendant, and  came  within  the  inter- 
diction of  the  statute  (which  disquali- 
fied parties  from  testifying  in  their 
own  behalf).  Langley  v.  Dodsworth 
(1876)  81  IlL  86. 

And  see  Genet  v.  Lawyer  (1871)  61 
Barb.  (N.  Y.)  211,  holding  that,  where 
the  maker  of  a  note  was  a  party  to  an 
action  thereon  against  him  and  in- 
dorsers,  by  the  personal  representa- 
tive of  the  holder,  he  was  disqualified 
as  a  witness  in  behalf  of  the  Indorsers, 
although  he  did  not  appear  and  an- 
swer, and  his  default  was  entered,  and 
the  indorsers  released  him  from  all  lia- 
bility on  the  note.  His  default  did  not 
operate  to  sever  the  action,  or  dis- 
continue it  as  to  him,  and  he  was  still 
a  party. 

-  But  see  Bell  v.  Wilson  (1867)  17 
Ohio  St.  640,  holding  that,  where  the 
principal  maker  of  a  note  made  no  de- 
fense, he  was  a  competent  witness  for 
the  surety,  to  prove  an  extension  of 
time  of  payment.  The  court  may  not 
have  meant  that  he  was  not  a  "party," 
however,  as  the  statute  only  disquali- 
fied parties  where  the  adverse  party 
was  an  executor  or  administrator,  and, 
in  another  case,  this  is  held  to  mean 
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that  the  witness  and  the  representa- 
tive must  be  "adverse  in  interest." 

Following  this  case,  it  was  held  in 
Brinker  v.  Schreiber  (1883)  8  Ohio 
Dec.'  Reprint,  759,  that,  in  an  action 
for  goods  sold,  a  defendant  who  made 
default  could  testify  for  the  other  de- 
fendant, concerning  transactions  with 
a  deceased  member  of  the  partnership 
of  which  plaintiff  was  surviving  mem- 
ber. 

And  see  Church  v.  Hovfafd  (1880) 
79  N.  Y.  415,  where,  in  disposing  of 
the  case  on  other  grounds,  the  court 
said  that  the  question  whether  the 
principal  maker  of  a  note  was  a  "par- 
ty" to  an  action  against  the  surety, 
where,  though  named  as  such,  he  did 
not  answer,  was  not  free  from  diffi- 
culty. 

Where  judgment  against  the  prin- 
cipal and  surety  in  a  judgment  note 
was  opened,  and  the  surety  permitted 
to  defend,  the  principal  was  a  com- 
petent witness  in  behalf  of  the  surety 
to  show  the  invalidity  of  the  note,  un- 
der a  statute  leaving  the  common-law 
disqualification  of  parties  in  force  in 
actions  by  or  against  executors.  Simp- 
son V.  Bovard  (1878)  74  Pa.  351. 

And  so  it  has  been  held  that,  though 
technically  a  party  to  an  action 
against  a  surety,  the  principal  was 
not  a  party  within  the  meaning  of  the 
statute,  where  a  stipulation  was  en- 
tered between  him  and  plaintifF, 
whereby  he  withdrew  his  answer  and 
consented  to  judgment  against  himself, 
although  the  judgment  had  not  been 
actually  entered.  Conger  v.  Bean 
(1882)  58  Iowa,  821, 12  N.  W.  284. 

And  where  plaintiff  discontinued  an 
action  against  one  of  the  makers  of  a 
note  on  acount  of  his  insolvency,  such 
maker  was  no  longer  a  defendant,  and 
was  not  disqualified  as  a  witness  in 
behalf  of  the  other  parties,  to  prove 
payment  of  the  note.  Segar  v.  Lufkin 
(1885)  77  Me.  142  (holding  that,  as 
the  statute  excluded  only  parties,  per- 
sons not  parties  were  competent, 
though  interested  in  the  result). 

It  has  been  held  that  the  principal  on 
a  note  is  not  a  party  to  an  action 
against  the  surety,  within  such  a  stat- 
ute, where,  although  named  as  a  party, 
he  has  never  been  served.     Hicks  v. 


Williams  (19©1)  112  Iowa,  691,  84  N. 
W.  935;  Koger  v.  Armstrong  (1906)  72 
K§n.  691,  83  Pac.  1029.  Thus,  in 
Koger  V.  Armstrong,  where  the  prin- 
cipal was  named  as  a  party  a  few  days 
before  the  trial,  by  an  amended  peti- 
tion, but  was  not  served,  and  lived  be- 
yond the  jurisdiction,  it  was  held  that 
he  was  not  a  party.  But  in  Williams 
v.  Carr  (1894)  4  Colo.  App.  363,  39 
Pac.  644,  it  was  held  that  the  prin- 
cipal was  a  party  to  an  action  against 
the  surety,  though  not  served.  He 
was,  however,  also  held  disqualified  as 
a  "person  interested  in  the  event,"  an 
alternative  ground  of  disqualification. 
And  see  also  Jenks  v.  Opp  (1873)  43 
Ind.  108,  as  to  status  of  one  not  served 
as  a  party. 

Though  this  point  was  probably  not 
in  controversy,  it  was  held  in  White- 
head V.  Smith  (1878)  14  Hun  (N.  Y.) 
531,  that,  in  a  mortgage  foreclosure 
suit  against  the  mortgagor,  her  hus- 
band, who  joined  in  the  bond,  and  a 
subsequent  purchaser,  the  husband 
was  a  party,  and,  as  such,  incompetent 
to  testify  to  usury;  a  deficiency  judg- 
ment being  sought  against  him. 

Of  course,  where  the  disqualification 
is  only  of  parties,  generally  or  quali- 
fiedly,  one  not  in  fact  a  party  is  com- 
petent, though  liable  on  the  obligation 
and  interested  in  the  event  of  the  ac- 
tion. McMallen  v.  Ritchie  (1894)  64 
Fed.  258,  modified  on  other  grounds  in 
(1897)  25  C.  C.  A.  50,  47  U.  S.  App. 
470,  79  Fed.  522;  Segar  v.  Lufkin 
(1885)  77  Me.  142;  Wager  v.  Barbour 
(1888)  84  Va.  419,  4  S.  E.  842.  These 
cases,  of  course,  should  not  be  con- 
fused with  those  arising  under  stat- 
utes which  are  in  the  alternative,  and 
disqualify  both  "parties"  and  "persons 
interested  in  the  event." 

Thus,  in  a  creditor's  bill  proceeding 
by  the  personal  representative  of  a 
judgment  creditor,  to  subject  to  the 
payment  of  the  judgment  certain  prop- 
erty of  one  of  the  joint  makers  of  the 
note  reduced  to  judgment,  the  other 
joint  maker  was  held  not  disqualified 
as  a  witness  in  favor  of  his  co-obligor, 
where  he  was  not  a  party  to  the  pro- 
ceedings. McMullen  v.  Ritchie  (Fed.) 
supra.  And  in  Segar  v.  Lufkin  (Me.) 
supra,  one  of  the  makers  of  a  note  was 
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held  competent,  where  plaintiflf  dis- 
continued the  action  as  against  him 
because  of  his  insolvency. 

See  also  Hayden  v.  McKnight  (1872) 
45  Ga.  147  (holding  a  witness  dis- 
charged in  bankruptcy  not  disqualified 
from  testifying  in  behalf  of  another 
party  to  the  obligation  sued  upon,  and 
to  which  the  witness  was  also  a  party, 
where  the  statute  disqualified  parties 
from  testifying  in  their  own  behalf. 
The  ground  of  the  holding  was,  that 
the  evidence  was  not  in  favor  of  the 
witness,  and  he  was  not  a  party  to  the 
record). 

h.  Adverse  party. 

See  Greely  v.  Willey  (1902)  71  N.  H. 
240,  51  Atl.  918  (cited  above)  holding 
that  the  mere  fact  that  two  of  the 
signers  of  a  note  had  obtained  dis- 
charges in  bankruptcy  did  not  con- 
clusively show  that  they  were  nominal 
parties  to  the  action  on  the  note,  as 
they  might  be  interested  in  some  issue 
developed  at  the  trial ;  as  the  issue  of 
a  new  promise  after  the  discharge,  for 
example.  The  statute  disqualified  ad- 
verse parties  from  testifying  against 
executors  or  administrators. 

And  see  also  VI.,  infra. 

e.  Party  to  contract. 

In  Pennsylvania,  the  statute  dis- 
qualifies the  surviving  or  remaining 
party  to  the  thing  or  contract  in  ac- 
tion. This,  it  will  be  noted,  does  not 
refer  to  parties  to  the  action.  There- 
under, a  guarantor  of  payment  of  an 
obligation,  by  a  separate  contract  of 
guaranty  indorsed  on  the  obligation, 
is  not  a  party  to  the  obligation.  The 
contract  to  which  he  is  a  party  is  en- 
tirely separate,  and,  in  an  action  on 
the  obligation,  he  is  not  disqualified  to 
testify  that  the  obligation  has  been 
paid.  Pattison  v.  C^obb  (1905)  212  Fa. 
572,  61  Atl.  1108. 

But  where  a  testatrix  provides  for 
the  deduction  from  the  share  of  any 
child  in  the  residuary  estate,  of  any 
amount  due  from  such  child,  and  a 
daughter  and  her  husband  have  given 
notes  to  the  testatrix,  the  husband 
cannot  testify  that  the  wife  was  only 
a  surety  for  his  debt,  which  would  in- 
validate the  notes  as  against  her.  The 
contracts  in  such  case  are  the  notes. 


Loudermilch's  Estate  (1908)  18  Pa. 
Dist.  R.  781. 

Under  a  statute  providing  that,, 
where  one  of  the  original  parties  to 
the  contract  or  other  transaction  i& 
dead,  the  other  party  shall  not  be  ad- 
mitted to  testify,  etc.,  one  not  a  party 
to  the  contract  is  not  disqualified,, 
though  interested  in  the  result. 
Therefore,  in  an  action  on  a  bond, 
though  the  obligee  is  dead,  a  person 
who  has  received  money  from  one  of 
the  obligees  for  the  payment  of  the 
bond,  and  has  bound  himself  to  pay 
it,  is  not  incompetent.  Wager  v.  Bar- 
bour (T888)  84  Va.  419,  4  S.  E.  842, 

In  Freeman  v.  Bigham  (1880)  65 
Ga.  580,  it  was  held  that  the  principal 
maker  of  a  note  could  testify  to  a  re- 
lease by  the  payee,  since  deceased,  of 
an  indorser,  who  alone  was  sued,  in 
consideration  of  his  professional  serv- 
ices in  collecting  the  note.  The  hold- 
ing was  that  the  indorsement  was  a 
new  contract,  and  that  the  witness 
was,  therefore,  not  a  party  to  the  con- 
tract or  cause  of  action;  this,  appar- 
ently, being  the  statutory  ground  of 
disqualification. 

JII.  "Interested  in  the  etwnt  of  the  ae^ 
tion." 

In  some  states,  an  interest  in  the 
event,  or  in  the  result  of  the  suit,  is  a 
ground  or  condition  of  disqualifica- 
tion. In  others,  an  "adverse  interest" 
may  disqualify  the  witness  (see  VI., 
infra).  So  far  as  cases  under  stat- 
utes of  the  kind  last  mentioned  turn 
on  the  meaning  of  the  word,  "inter- 
est," and  not  on  the  meaning  of  "ad- 
verse," they  are  treated  in  this  divi- 
sion. 

A  principal  who  seeks  to  testify  in 
an  action  against  the  surety,  to  a  pay- 
ment of  the  obligation,  is  a  person  di- 
rectly interested  in  the  event,  within 
the  meaning  of  a  statute  disqualifying 
a  party  or  person  directly  interested  in 
the  event  from  testifying  of  his  own 
motion,  or  in  his  own  behalf.  Wil- 
liams V.  Carr  (1894)  4  Colo.  App.  363, 
36  Pac.  644  (holding  witness  disquali- 
fied). 

Applying  the  principle  that  the  true 
test  of  the  interest  of  a  witness  is, 
that  he  will  either  gain  or  l,ose  "by  the 
direct  legal  operation  and  effect  of 
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the  judgment."  it  has  been  held,  in 
New  York,  that  a  principal  who  was 
not  a  party  to  an  action  'against  the 
surety,  nor  given  notice  by  the  surety 
to  defend  such  action,  and  who  had 
not  undertaken  the  defense,  was  not 
disqualified  as  a  witness  for  the  surety, 
since  a  recovery  against  the  sure^ 
would  not  fix  the  liability  of  the  prin- 
cipal. Wallace  v.  Straus  (1889)  113 
N.  Y.  288.  21  N.  E.  66. 

But  in  an  earlier  case  in  this  state, 
it  was.  held  by  the  same  court  that,  re- 
gardless of  whether  a  principal  who 
was  named  as  a  defendant,  but  did 
not  answer,  was  to  be  regarded  as  a 
party,  and  incompetent  upon  that 
ground,  he  was  interested  in  the  event, 
and  disqualified  on  that  ground  as  a 
witness  in  favor  of  the  surety.  Church 
V.  Howard  (1879)  79  N.  Y.  416. 

In  Hill  V.  Hotchkin  (1881)  23  Hun 
(N.  Y.)  414,  in  which  the  facts  were 
very  similar  to  the  facts  in  the  Church 
Case,  and  the  doctrine  of  that  case  was 
followed,  the  court  remarked  that,  if 
the  question  were  an  open  one,  it 
would  incline  to  the  opinion  that  the 
real  inquiry  was  not  whether  the  wit- 
ness was  interested  in  the  event,  but 
whether  his  testimony  was  offered  or 
could  be  offered  in  his  own  interest 
or  behalf;  and  that  even  if  the  ques- 
tion whether  he  was  interested  was 
material,  he  having  withdrawn  his  de- 
fense, and  the  plaintiff  being  thereby 
entitled  to  judgment  against  him  for 
the  amount  of  the  debt  and  costs  of 
the  action  up  to  the  time  of  such  with- 
drawal, he  was  no  longer  interested 
in  the  event,  in  as  much  as  the  surety 
could  only  look  to  him  for  indemnity 
for  that  amount,  and  not  for  the  costs 
of  his  defense,  thereafter  persisted  in 
without  the  assent  of  his  principal. 

In  Pennsylvania,  it  has  been  held 
that  where  the  principal,  though 
named  as  a  defendant  in  an  action  on 
a  note,  makes  no  defense,  and  judg- 
ment is  entered  against  him,  he  has  no 
further  legal  interest  in  the  event  of 
the  suit,  and  is  not  disqualified  as  a 
witness  for  the  sureties.  Cunningham 
V.  Morrow  (1899)  24  Pa.  Co.  Ct.  348. 

The  maker  of  a  note,  when  not  a 
party,  is  not  interested  "in  the  event," 
so  as  to  disqualify  him  to  testify  in 


favor  of  an  indorser  before  delivery, 
who  is  seeking  to  restrain  the  enforce- 
ment by  the  estate  of  the  payee,  of  a 
judgment  obtained  on  the  note  and  as- 
signed to  the  payee,  upon  the  ground 
that  the  note  was  made  and  in- 
dorsed for  the  payee's  accommodation. 
Franklin  v.  Kidd  (1916)  219  N.  Y.  409, 
114  N.  E.  839,  reversing  (1915)  167 
App.  Div.  958,  152  N.  Y.  Supp.  1112, 
which  affirmed  (1914)  87  Misc.  399. 
149  N.  Y.  Supp.  767.  The  court  said 
that,  to  make  out  an  interest  in  the 
event,  it  was  not  enough  that  the  judg- 
ment would  lekve  open  the  possibility 
of  another  action,  but  that  the  judg- 
ment must  be  evidence  in  such  other 
action,  and  evidence  adverse  to  the 
witness.  The  possibility  that  the  in- 
dorser might  sue  the  witness,  claim- 
ing that  he  signed  for  the  accommoda- 
tion of  the  witness,  in  case  he  failed 
in  his  suit  against  the  payee's  estate, 
therefore  did  not  establish  the  inter- 
est of  the  witness.  The  court  also  said 
that  a  result  favorable  to  the  indorser 
would  not  avoid  further  litigation,  as 
the  payee's  estate  might,  in  that  case, 
sue  the  witness;  but  in  making  this 
argument,  the  court  seems  to  have 
overlooked  the  fact,  pointed  out  by 
the  lower  court,  that  such  an  action 
would  be  barred  by  limitations,  while 
an  action  by  the  indorser  would  not  be.' 
But  in  an  action  by  a  payee's  ad- 
ministrator against  the  apparent 
maker  and  indorser  of  a  note,  though 
the  indorser  testifies  for  the  maker, 
and  not  as  a  witness  for  himself,  his 
testimony  as  to  usury  is  affected  with 
a  personal  interest  which  disqualifies 
him,  where  the  defense  of  usury  pro- 
ceeds on  the  theory  that  the  apparent 
maker  was  only  an  accommodation 
maker,  and  that  the  note  had  its  incep- 
tion in  the  usurious  transfer  from  the 
ostensible  indorser  to  tho  payee.  The 
indorser  clearly  had  an  interest  in  re- 
lieving the  accommodation  maker  from 
liability,  as  otherwise  he  would  be 
answerable  to  such  maker.  The  maker 
was  likewise  interested  in  the  issue 
between  plaintiff  and  the  indorser,  as 
a  result  favorable  to  the  indorser 
would  relieve  him  of  the  necessity  of 
resisting  the  indorser's  presumptive 
claim  of  recourse  to  him,  by  proof 
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that,  as  between  them,  the  note  was 
an  accommodation  note.  Frey  v.  Hor- 
ton  (1903)  85  N.  Y.  Supp.  402. 

An  indorser  of  a  note,  who  has  not 
been  charged  as  such,  is  not  interested 
in  the  event  of  an  action  against  the 
maker.  Nearpass  v.  Oilman  (1878) 
16  Hun  (N.  Y.)  121,  affirmed  in  (1887) 
104  N.  Y.  506,  10  N.  E.  894. 

But  Campbell  v.  Walker  (1917)  20 
Ga.  App.  88,  92  S.  E.  645,  holding  the 
indorser  of  a  note  incompetent  in  an 
action  against  the  maker,  seems  to  in- 
volve a  holding  that  he  is  ordinarily 
interested  in  the  result  The  statute 
prohibits  parties  from  testifying  in 
their  own  behalf,  and  further  provides 
that  any  person  interested  in  the  re- 
sult shall  not  be  competent,  if,  as  a 
party  to  the  suit,  he  would  for  any 
cause  be  incompetent. 

And  a  surety  on  a  note,  though  not 
sued,  has  a  direct  pecuniary  interest 
in  the  issue  raised  by  the  principal's 
defense  of  usury,  as  he  would  be  dis- 
charged from  liability  if  the  principal 
escaped  liability,  while  otherwise  he 
might  be  held  liable.  Hinkson  v.  Wig- 
glesworth  (1899)  20  Ky.  L.  Rep.  1161, 
48  S.  W.  1079.  The  statutory  prohibi- 
tion, however,  was  against  any  person 
testifying  "for  himself." 

It  has  been  held  that  the  guarantor 
of  an  obligation,  who  has  been  dis- 
charged from  liability  on  the  guaranty 
by  a  discharge  in  bankruptcy,  has  no 
interest  adverse  to  the  estate  of  the 
obligee,  in  an  action,  against  the  prin- 
cipal, and  is  competent  to  testify  to 
the  payment  of  the  obligation.  Patti- 
son  v,  Cobb  (1905)  212  Pa.  572,  61  Atl. 
1108.  It  would  seem  that  any  interest 
of  the  witness  would  be  adverse,  and 
that  the  court  must  mean  that  he  had 
no  interest,  adverse  or  otherwise. 

But  the  surety  on  an  executor's  bond 
is  "interested  in  the  event"  of  the 
executor's  accounting,  and  therefore 
incompetent  to  testify  to  prohibited 
matters,  the  adverse  parties  being 
legatees.  Miller  v.  Montgomery  (1879) 
78  N.  Y.  282  (the  decedent,  of  course, 
was  not  the  obligee  in  the  bond,  and 
this  case  is  not,  therefore,  strictly 
within  the  scope  of  this  note,  but 
seems  governed  by  the  same  principle 
as  those  within  its  scope). 


In  a  suit  by  one  of  two  judgment 
debtors  to  enjoin  proceedings  under 
an  execution  against  his  property,  the 
other  judgment  debtor  has  no  disquali- 
fying interest,  preventing  him  from 
testifying  to  a  release  of  plaintiff  from 
all  liability  on  the  judgment,  where 
it  is  not  claimed  that  the  witness  has 
paid  the  judgment.  It  is  still  in  full 
force  as  to  him,  and  he  neither  gains 
nor  loses  by  the  result,  whatever  it 
may  be.  Fuller  v.  Lendrum  (1882)  58 
Iowa,  353,  12  N.  W.  840. 

In  an  action  against  partners  on  a 
partnership  note,  one  of  the  members 
of  the  firm,  against  whom  a  default 
has  been  entered,  is  not  a  competent 
witness  to  show  that  he  signed  the 
partnership  name  to  the  note  without 
the  authority  of  the  firm,  and  that  he 
used  the  proceeds  for  his  personal 
benefit,  since,  if  this  defense  should 
prevail,  the  entire  action  would 
fail,  including  the  default  judgment 
against  the  witness.  He  was,  ther^ 
fore,  interested  adversely  to  the  de- 
ceased holder  of  the  note.  Dick  v. 
Williams  (1889)  130  Pa.  41,  18  Atl. 
615. 

Under  a  statute  prohibiting  a  party 
from  testifying  where  the  adverse 
party  is  an  executor  or  administrator, 
under  which  the  court  held  that  the 
parties  must  be  "adverse  in  interest," 
and  not  merely  in  their  nominal  status 
as  plaintiffs  or  defendants,  it  has  been 
-held  that  one  of  the  signers  of  a  note 
was  competent  to  testify  that  the  other 
was  a  surety,  where  the  witness  made 
no  defense.  The  court  said  that  there 
was  no  controversy  beween  him  and 
plaintiffs.  Baker  v.  Kellogg  (1876)  29 
Ohio  St.  663.  The  basis  of  this  deci- 
sion may  be  that  the  witness  had  no 
interest,  or  that  such  interest  was  not 
adverse. 

Where  the  maker  of  a  note  claims 
that  the  payee  made  a  gift  to  K.,  and 
delivered  money  to  him  for  K.'b  benefit, 
and  that  the  note  did  not  represent 
an  actual  indebtedness,  but  was  exe- 
cuted to  enable  the  payee  to  exhibit  it 
to  third  parties,  and  that  it  was  under- 
stood that  K.  should  sign  the  note,  but 
he  did  not  do  so,  K.  is  "directly  inter- 
ested in  the  event,"  and  disqualified  to 
testify  to  such  arrangement,  since,  if 
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plaintiff  prevailed,  defendant  could 
recover  against  him,  while,  if  defend- 
ant prevailed,  he  would  be  relieved 
from  liability.  Cordingly  v.  Kennedy 
(1917)  152  C.  C.  A,  479,  239  Fed.  645. 
In  Illinois,  a  defendant  may,  in  chan- 
cery, testify  for  his  codefendant  on 
any  question  in  the  decision  of  which 
he  has  no  interest.  This  is  for  the 
reason  that  he  could  so  testify  prior  to 
the  statute  on  this  subject,  and  the 
statute  is  a  mere  limitation  on  the  ef- 
f(ict  of  the  act  removing  the  common- 
law  disqualification  of  parties,  and 
does  n6t  render  any  witness  incom- 
petent who  was  previously  competent. 
Bradshaw  v.  Combs  (1880)  102  111. 
428.  The  surety  on  a  note  may,  there- 
fore, sue  to  enjoin  the  collection  of  the 
note  or  an  action  thereon,  and,  in  such 
a  suit,  the  principal  maker  may  testify 
for  the  surety  to  an  extension  of  time 
of  payment.  Ibid.;  English  v.  Landon 
(1899)  181  III  614,  54  N.  E.  483.  This 
is  evidently  on  the  ground  that  he  has 
no  interest  in  that  question. 

IV.  "In  uHtneaa'a  men  Itehait  or  inter' 
est." 

In  many  jurisdictions,  the  prohibi- 
tion against  a  party  to  an  action  testi- 
fying, where  the  action  is  prosecuted 
or  defended  by  the  personal  represen- 
tative, applies  only  to  testimony  "in 
his  own  behalf,"  against  the  other 
party  to  the  action. 

A  statute  of  this  character  has  been 
held  not  to  disqualify  the  principal  in 
an  obligation  from  testifying  in  be- 
half of  his  surety,  where  such  princi- 
pal tiad  not  been  served  with  process, 
and  hence  was  not  a  party  to  the  ac- 
tion. Koger  v.  Armstrong  (1905)  72 
Kan.  691,  83  Pac.  1029  (testimony  re- 
lated to  the  extension  of  time  by  the 
deceased  to  the  witness,  for  the  pur- 
pose of  showing  that  thereby  the  sure- 
ty was  released.  The  court  pointed  out 
that  the  witness  expressly  admitted 
his  liability  on  the  note,  and  that,  un- 
der  the  circumstances,  neither  the  let- 
ter nor  the  spirit  of  the  statute  ren- 
dered him  an  incompetent  witness). 

And  it  will  be  observed  that  in  the 
reported  case  (Lyon  v.  Pignatel,  ante, 
1475)  it  was  held  that  the  proffered 
testimony  of  the  principal  maker  of 


a  note,  who  made  no  defense  in  an  ac- 
tion against  the  surety  and  himself, 
which  tended  to  establish  an  accord 
and  satisfaction  which  would  have 
been  available  to  the  witness,  if  it  had 
been  pleaded  by  him,  was  not  testi- 
mony "in  his  own  behalf,"  since  judg- 
ment against  the  witness  was  inevita- 
ble, and  he  was  not  interested,  within 
the  meaning  of  the  statute,  in  the 
exoneration  of  his  surety.  The  court 
said  thajb  if  the  principal  had  filed  a 
defense  of  accord  and  satisfaction  of 
the  note  he  would  have  been  incom- 
petent to  testify  as  to  such  defense. 

Under  a  substantially  similar  stat- 
ute, in  another  jurisdiction,  the  maker 
of  a  note  who  did  not  contest  his  lia- 
bility was  held  competent  as  a  witness 
in  behalf  of  a  surety  on  the  note,  to 
establish  the  release  of  the  latter  by 
an  extension  of  time  to  the  witness. 
The  conclusion  of  the  court  is  based 
on  the  ground  that  the  witness  was 
not  testifying  in  his. own  behalf,  for 
he  did  not  contest  his  liability,  and 
his  individual  interest  could  not,  in 
any  way,  be  affected  by  his  testimony. 
Sutton  V.  Walters  (1896)  118  N.  C.  495, 
24  S.  E.  357. 

But  see  Larigley  v.  Dodsworth 
(1876)  81  111.  86,  holding  a  defendant, 
whose  default  was  taken,  incompetent 
to  testify  for  another  defendant,  who 
alleged  that  he  was  a  surety  and  had 
been  discharged  by  an  extension  of 
time  of  payment.  The  statutory  dis- 
qualification was  limited  to  testimony 
"in  his  own  behalf." 

Such  a  statute  does  not  disqualify 
the  maker  of  a  note,  as  a  witness  in 
behalf  of  the  indorser,  upon  the  issue 
of  a  discharge  of  the  latter  by  the  ex- 
tension of  time  for  payment  to  the 
maker,  where  the  action  has  been  dis- 
continued as  to  the  latter,  owing  to 
his  discharge  in  bankruptcy.  Hayden 
V.  McKnight  (1872)  45  Ga.  147.  The 
court  pointed  out  that  the  witness 
was  not  a  party  to  the  record,  and  was 
not  offered  to  testify  in  his  own  favor, 
and  remarked  that  this  would  seem 
to  be  a  touchstone  under  the  statute. 
If  he  is  not  called  to  testify  in  his 
own  favor,  he  is  competent;  and  that, 
even  when  called  to  testify  in  his  own 
favor,  if  he  is  not  called  against  the 
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interest  of  the  deceased  party  to  the 
contract,  he  is  likewise  competent. 

Where  judgment  is  taken  upon  a 
pote  against  both  maker  and  surety  in 
the  justice's  court,  and  the  latter,  only, 
appeals,  the  former,  in  testifying  in 
favor  of  the  latter  in  the  county  court, 
is  not  testifying  in  his  own  behalf  or 
interest.  Allis  v.  Stafford  (1878)  14 
Hun  (N.  Y.)  418  (witness  held  not 
disqualified). 

An  indorser  who  has  not  been 
charged  as  such  does  not  testify  "in 
his  own  behalf,"  when  he  testifies  in 
favor  of  the  maker.  Nearpass  v.  Gil- 
man  (1878)  16  Hun  (N.  Y.)  121,  af- 
firmed in  (1887)  104  N.  Y.  506,  10  N. 
E.  894  (holding  the  witness  competent, 
he  not  being  a  party) . 

But  a  surety  on  a  note,  though  not 
sued,  is  testifying  "for  himself,"  when 
he  testifies  in  support  of  the  princi- 
pal's defense  of  usury.  Hinkson  v. 
Wigglesworth  (1899)  20  Ky.  L.  Rep. 
1161,  48  S.  W.  1079.  The  court  said 
that  if  the  principal  escaped  liability 
the  surety  would  be  discharged  from 
liability ;  while  if  judgment  should  be 
recovered  against  the  principal,  and 
he  should  be  insolvent,  a  suit  might 
be  maintained  against  the  surety. 

One  not  a  party  to  the  record,  who 
indorsed  his  name  on  a  note,  does  not 
testify  in  his  own  favor  within  such 
a  statute,  where,  for  the  purpose  of 
showing  that  payments  made  by  him 
did  not  toll  the  Statute  of  Limitations 
as  regards  the  defendant,  alleged  to 
have  been  a  comaker  with  the  witness, 
he  testified  that  he  was  guarantor; 
since  the  payments,  whether  made  by 
him  as  guarantor  or  comaker,  would 
be  effective  to  toll  the  statute  as 
against  him,  and  a  judgment  in  favor 
of  the  defendant  in  the  present  action 
would  not  preclude  a  subsequent  re- 
covery against  the  witness,  as  a  guar- 
antor. Thompson  v.  Brown  (1906) 
121  Mo.  App.  524,  97  S.  W.  242. 

Rather  a  peculiar  result  was 
reached  in  the  case  of  Ely  v.  Clute 
(1879)  19  Hun  (N.  Y.)  35,  holding 
that,  in  an  action  by  the  executrix  of 
the  payee  of  a  joint  and  several  note 
made  by  the  two  defendants,  each  de- 
fendant was  a  competent  witness  to 
testify  in  behalf  of  the  other  as  to 


personal  transactions  with  the  de- 
ceased, to  establish  the  defense  of 
usury.  The  decision  was  upon  the 
ground  that  the  testimony  of  either 
witness  could  not  inure  to  his  "own  in- 
terest or  behalf,"  within  the  meaning 
of  the  statute,  as  he  was  expressly  of- 
fered only  in  behalf  of  the  other  de- 
fendant. The  court  said,  in  support 
of  its  decision,  that  the  fact  that  the 
plaintiff  sued  the  defendants  jointly 
did  not  affect  the  right  of  either  to  any 
order  or  other  relief  to  which  he  would 
have  been  entitled,  if  separately  sued. 

Under  a  statute  prohibiting  any  per- 
son from  testifying  "for  himself,"  con- 
cerning any  transaction,  etc.,  with  one 
who  is  dead  when  the  testimony  is 
offered,  it  has  been  held  that  one  of 
the  joint  makers  of  a  note,  though  not 
served  in  an  action  thereon,  cannot 
testify  for  the  active  defendant,  to 
false  representations  by  plaintiff's  de- 
ceased agent  in  the  sale  of  stock  for 
which  the  note  was  given.  The  court 
said  that,  in  case  the  defense  failed, 
he  would  be  liable  by  way  of  contribu- 
tion, and  that,  as  he  was  jointly  inter- 
ested in  defeating  the  suit,  there  was 
no  way  in  which  he  could  testify  for 
the  other  defendant  without  testifying 
for  himself.  Cain  v.  Levy  (1918)  179 
Ky.  32,  200  S.  W.  326. 

But  under  such  statute,  one  of  the 
signers  of  a  note,  against  whom  judg- 
ment has  been  obtained,  may  testify  for 
another  signer,  who  claims  that  he  is 
a  surety,  and  that  the  action  is  barred 
by  limitations.  Walker  v.  Turley 
(1906)  28  Ky.  L.  Rep.  809,  90  S.  W. 
576. 

And  the  clause,  "in  his  own  behalf 
or  interest,"  applies  to  a  husband  who 
is  called  to  testify  in  support  of  the 
defense  of  usury,  in  a  suit  tg  foreclose 
a  mortgage  upon  the  wife's  property, 
given  to  secure  a  bond  in  which  he 
joined,  where  a  deficiency  judgment  is 
sought  against  him.  Whitehead  v. 
Smith  (1878)  14  Hun  (N.  Y.)  581. 

But  in  an  action  by  the  executors 
of  the  payee  of  a  note  executed  by  a 
man  and  his  wife,  the  man  is  not  tes- 
tifying "in  his  own  favor,"  when  in- 
troduced as  a  witness  to  sustain  the 
wife's  plea  that  the  debt  was  that  of 
the  husband,  and  not  her  debt;  but. 
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from  a  legal  standpoint,  was  testify- 
ing against  his  own  interest,  as  the 
plea,  if  established,  would  make  him 
liable  for  the  whole  debt.  Reed  v. 
Baldwin  (1897)  102  6a.  80,  29  S.  E. 
140. 

If  the  statute  disqualifies  parties, 
without  making  any  distinction  be- 
tween testimony  in  their  own  behalf 
and  testimony  in  behalf  of  their  co- 
defendants,  the  maker  of  a  note  can- 
not testify  for  the  indorsers  in  an  ac- 
tion against  both  maker  and  indorsers, 
nor  can  one  indorser  testify  for  the 
maker  and  the  other  indorsers.  Alex- 
ander V.  Butcher  (1877)  70  N.  Y.  385, 
affirming  (1876)  7  Hun,  439. 

V.  "In  "behalf  of  «uocea8or  <n  tiUereat.** 

Statutes  disqualifying  witnesses 
from  testifying  in  their  own  behalf 
usually  disqualify  them,  also,  from 
testifying  in  behalf  of  one  succeed- 
ing to  their  title  or  intere^.  In  two 
cases  within  the  scope  of  this  note, 
the  court  referred  to  this  alternative 
provision  merely  to  say  that  the  wit- 
ness did  not  come  within  it.  In  nei- 
ther case  does  it  appear  that  there 
was  any  contention,  or  any  substan- 
tial ground  for  contending,  that  the 
witness  was  disqualified  on  this 
ground.  See  Nearpass  v.  Oilman 
(1878)  16  Hun  (N.  Y.)  121,  affirmed 
in  (1887)  104  N.  Y.  506,  10  N.  E.  894, 
and  Sutton  v.  Walters  (1896)  119  N.  C. 
495,  24  S.  E.  357,  supra. 

VI.  "Adverse  interest." 
In  Pennsylvania,  the  statute  dis- 
qualifies persons  whose  interest  is  ad- 
verse to  the  right  of  the  deceased 
(though  it  is  not  quite  clear  whether 
this  is  an  independent  ground  of  dis- 
qualification, or  a  condition  on  which 
the  disqualification  of  the  surviving 
party  to  the  contract  depends).  In 
Ohio,  parties  are  disqualified  where 
the  adverse  party  is  an  executor  or  ad- 
ministrator, and  the  court  construes 
this  to  mean  that  the  witness  and  the 
representative  must  be  "adverse  in  in- 
terest," and  not  merely  in  their  nomi- 
nal status  as  plaintiffs  or  defendants. 
Baker  v.  Kellogg  (1876)  29  Ohio  St. 
663.  These  provisions  present  two 
questions:  First,  Has  the  witness  an 
interest?  and,  second.  Is  it  adverse  to 


the  executor  or  administrator?  The 
first  question  appears  to  be  no  differ- 
ent from  that  arising  under  statutes 
disqualifying  persons  interested  in 
the  event,  and  the  cases  presenting  it 
have  been  discussed  in  that  connec- 
tion. 

It  is  not  clear  whether  the  second 
question  is  presented  by  any  of  the 
cases  within  the  scope  of  this  note, 
though  it  may  have  been  involved  in 
Baker  v.  Kellogg  (Ohio)  supra  (hold- 
ing that  one  signer  of  a  note  who 
made  no  defense  could  testify  that  the 
other  was  a  surety) ;  Bell  v.  Wilson 
(1867)  17  Ohio  St.  640  (holding  the 
principal  maker  of  a  note,  who  made 
no  defense,  a  competent  witness  for 
the  surety,  to  prove  an  extension  of 
time  of  payment) ;  Brinker  v.  Schreib- 
er  (1883)  8  Ohio  Dec.  Reprint,  759 
(holding  a  defendant  who  made  de- 
fault a  competent  witness  for  his  co- 
defendant)  ;  Dick  V.  Williams  (1889) 
130  Pa.  41,  18  Atl.  615  (holding  that,' 
in  an  action  on  a  partnership  note,  a 
partner  against  whom  a  default  was 
entered  could  not  testify  that  he 
signed  the  firm  name  without  author- 
ity, and  used  the  proceeds  for  his  per- 
sonal benefit,  the  court  saying  that  he 
was  interested  adversely  to  the  de- 
ceased holder  of  the  note,  since,  if  this 
defense  prevailed,  the  entire  action 
would  fail) ;  Cunningham  v.  Morrow 
(1899)  24  Pa.  Co.  Ct.  348  (holding  a 
principal  who  made  no  defense,  and 
against  whom  judgment  was  entered, 
a  competent  witness  for  the  sureties)  ; 
Pattison  v.  Cobb  (1905)  212  Pa.  572, 
61  Atl.  1108  (holding  that  the  guaran- 
tor of  an  obligation,  who  has  been  dis- 
charged from  liability  on  the  guaranty 
by  a  discharge  in  bankruptcy,  has  no 
interest  adverse  to  the  estate  of  the 
obligee  in  an  action  against  the  prin- 
cipal, and  is  competent  to  testify  to 
the  payment  of  the  obligation).  \ 

The  Pennsylvania  statute,  as  re- 
ferred to  in  Pattison  v.  Cobb  (Pa.) 
supra,  would  seem  to  exclude  two 
classes  of  witnesses,  i.  e.,  the  remain- 
ing party  to  the  contract,  and  other 
persons  adversely  interested ;  and  that 
seems  to  be  the  assumption  in  the  Pat- 
tison Case,  as  it  held  that  the  witness 
was  not  in  the  first  class  because  Yie 
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was  not  a  party  to  the  contract  in 
suit,  the  guaranty  being  a  separate 
contract. 

In  other  Pennsylvania  cases,  how- 
ever, the  view  is  apparently  taken  that 
even  a  remaining  party  to  the  contract 
is  not  disqualified,  unless  he  is  ad- 
versely interested.  See  Dickson  v.  Mc- 
Graw  Bros.  (1892)  151  Pa.  98,  24  Atl. 
1043,  and  Cunningham  v.  Morrow 
(Pa.)  supra. 

VII.  Persons  against   whotn   toittiesa   ia 
incompetent, 

'  In  Query  v.  Kinsler  (1872)  3  S.  C. 
423,  it  was  held  that  the  principal  in 
a  bond  was  not  rendered  incompetent 
to  testify  for  a  surety,  in  an  action 
brought  by  a  trustee  appointed  by  the 
court  as  successor  of  one  to  whom  the 
obligee  bequeathed  the  bond  in  trust, 
by  a  statute  prohibiting  interested  per- 
sons from  testifying  in  actions  by  or 
against  the  executor,  "assignee,"  etc., 
of  any  deceased  person.  The  court 
rejected  the  contention  that  the 
trustee  was  an  assignee  by  operation 
of  law.  This  appears  like  a  narrow 
construction  of  the  statute,  notwith- 


standing the  court's  intimation  that 
they  would  willingly  extend  the  stat- 
ute to  include  such  cases,  if  they  could 
do  so  without  violating  rules  of  con- 
struction. 

Till.  Tranaaatlona  trith  deoeased.. 

Under  many  of  the  statutes  the  dis- 
qualification applies  only  to  testimony 
concerning  transactions  or  com- 
munications with  the  deceased.  The 
only  case  within  the  scope  of  this  note, 
which  turned  on  the  meaning  of  such 
a  statutory  provision,  seems  to  be  Cof- 
fin V.  Loemis  (1897)  —  Tex.  Civ.  App. 
— ,  41  S.  W.  511.  In  that  case,  two  of 
the  signers  of  a  note  claimed  that  they 
were  sureties,  and  had  been  dis- 
charged by  the  deceased  payee's  re- 
lease of  collateral.  To  establish  the 
payee's  knowledge  that  they  were 
sureties,  they  sought -to  prove  by  the 
third  signer  that  he  received  the  con- 
sideration for  the  note,  but  this  was 
held  to  relate  to  a  transaction  with  the 
deceased;  and  the  same  ruling  was 
made  regarding  his  testimony  as  to 
the  delivery  of  collateral  to  the  payee. 

A.McT. 


J.  T.  THOMSON 

V. 

FINDLATER  HARDWARE  COMPANY. 

Texas  Supreme  Court— October  17,  1918, 
(—  Tex.  — ,  205  S.  W.  831.) 

Attorney  and  cttent  —  lien  on  surplus  of  coDateraL 

1.  An  attorney  ha&no  lien  for  services  on  the  proceeds  of  a  note  placed 
by  a  client  in  his  hands  as  collateral  for  a  note  due  him  by  the  client. 

\See  note  on  this  question  beginning  on  page  1488.] 

Assignment  —  surplus  of  collateral  — 
intention  to  apply  to  debt. 

2.  The  intention  of  the  parties  at 
the  time  a  note  is  delivered  as  collat- 
eral for  a  note  of  the  assignor  that 
the  assignee  may  apropriate  so  much 
of  the  surplus  of  the  collateral  as  may 


be  necessary  to  satisfy  his  claim  for 
services  rendered  the  assignor  does 
not  constitute  an  equitable  assign- 
ment for  that  purpose  which  will  de- 
feat the  rights  of  a  creditor  of  the 
assignor,  garnishing  such  surplus  in 
the  hands  of  the  assignee. 


Certification  by  the  Court  of  Civil  Appeals  for  the  Third  Supreme 
Judicial  District  for  determination  by  the  Supreme  Court  of  a  question 
arising  upon  appeal  by  intervener  from  a  judgment  of  the  Tom  Green 
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County  Court  in  favor  of  plaintiff,  in  a  garnishment  proceeding.    Negative 
answer  returned. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  J.  T.  Thomson  and  L  J. 
Curtsinger  for  intervener. 

Messrs.  Thomas  &  McCarty,  for 
plaintiff: 

An  intention  not  expressed,  com- 
municated, or  withdrawn  before  com- 
munication is  generally  inoperative 
and  immaterial  to  the  question  of  an 
agreement. 

IS  C.  J.  p.  265,  §  60 ;  Simkins,  Con- 
tracts, 8d  ed.  pp.  8,  16,  21;  Wright  v. 
Ellison,  1  Wall.  16,  22,  17  L.  ed.  565, 
S57;  Goodsell  v.  Benson,  13  R.  I.  280. 

The  indorser  of  a  note  as  collateral 
security,  for  a  debt  of  less  amount 
than  the  note,  has  an  interest  in  the 
note  indorsed  as  collateral  security. 

Jackson  v.  Fawlkea,  —  Tex.  — ,  20  S. 
W.  186;  Thompson  v.  Gainesville  Nat. 
Bank,  66  Tex.  156, 18  S.  W.  350;  Forty- 
Acre  Spring  Live  Stock  Co.  v.  West 
Texas  Bank  &  T.  Co.  —  Tex.  Civ.  App. 
— ,  111  S.  W.  420;  Huyler  v.  Dahoney, 
48  Tex.  234. 

The  maker  of  a  negotiable  note,  as 
garnishee,  is  liable  to  judgment  in 
garnishment  for  any  interest  principal 
defendant  may  have  had  in  the  note 
when  the  writ  of  garnishment  was 
served,  and  at  the  date  of  maturity, 
provided  the  note  matures  before  he 
files  his  answer,  though  when  he  was 
served  it  had  not  matured. 

Thompson  v.  Gainesville  Nat.  Bank, 
«  Tex.  156,  18  S.  W.  350;  Bassett  v. 
Garthwaite,  22  Tex.  231,  73  Am.  Dec. 
257;  Drake,  Attachm.  6th  ed.  §§  587, 
588. 

The  lien  of  an  attorn^  for  compen- 
sation for  professional  services,  on , 
the  papers  of  his  client  in  his  posses- ' 
sion,  is  nothing  more  than  a  mere 
right  to  retain  them  until  the  claim 
is  satisfied;  it  confers  no  further 
rights  or  powers  and  cannot  be  actively 
enforced. 

Casey  v.  March,  30  Tex.  181;  4  Cyc. 
1005,  1023 ;  3  Am.  &  Eng.  Enc.  Law,  2d 
«d.  484,  464;  13  Am.  &  E.  Enc.  Law, 
613;  Jones,  Liens,  §  132;  McDonald 
V.  Charleston,  C.  &  C.  R.  Co.  93  Tenn. 
281,  24  S.  W.  252. 

.Greenwood,  J.,  delivered  the  opin- 
ion of  the  court: 

Question  certified  from  the  court 
of  civil  aptpeals  of  the  third  supreme 
judicial  district  of  Texas,  in  an  ap- 
peal from  the  county  court  of  Tom 
Green   county.    The  certificate   of 


the  honorable  court  of  civil  appeals 

is  as  follows: 

"To  the  Supreme  Court  of  Texas : — 

"The  above-entitled  cause  is  now 
pending  before  us  on  motion  for  re- 
hearing and  we  have  thought  it  ad- 
visable to  certify  to  you  for  your  de- 
cision the  question  hereinafter  set 
out,  which,  among  others,  has 
arisen  for  our  determination  in 
said  case.  A  copy  of  our  opinion 
is  hereto  attached  and  made  a  part 
hereof. 

"The  facts  pertinent  to  said 
question  are  these:  George  Allen 
executed  to  one  Simpson  his  ne- 
gotiable promissory  note  for  $300, 
due  March  23,  1912.  Simpson  in- 
dorsed this  note  to  S.  K.  P.  Jackson, 
but  in  fact  Hugh  Jackson  owned  a 
one-half  undivided  interest  in  said 
note,  as  was  shown  by  oral  testi- 
mony. He  afterwards  inherited  a 
one-fourth  interest  in  said  note 
from  said  S.  K.  P.  Jackson.  On 
January  6,  1912,  Hugh  Jackson  in- 
dorsed said  note  and  delivered  it  to 
J.  T.  Thomson,  an  attorney  at  law, 
as  collateral  security  for  a  $50 
note  that  he  owed  Thomson  and  $33 
that  he  owed  one  Scott.  Findlater 
&  Company  obtained  judgment 
against  Hugh  Jackson  and  gar- 
nisheed  Allen.  Thomson  and  Jack- 
son intervened. 

At  the  time  this  note  was  de- 
livered to  Thomson,  Hugh  Jackson 
was  indebted  to  him  for  various 
legal  services  in  the  sum  of  $75. 
Thomson  never  rendered  an  account 
to  Jackson.  Jackson  knew  that  he 
was  indebted  to  Thomson  for  legal 
services,  but  did  not  know  the 
amount.  Nothing  was  said  by 
either  Jackson  or  Thomson,  at  the 
time  said  note  was  so  indorsed  and 
delivered,  nor  at  any  time  prior  to 
the.  service  of  the  writ  of  garnish- 
ment on  Allen,  or  prior  to  Allen's 
answer  in  said  suit,  about  Thom- 
son's appropriating  any  of  the 
money,  when  collected,  on  the  debt 
ttiat  Jackson  owed  Thomson  for  le- 
gal  services,   though   Jackson   ex- 
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pected,  at  the  time  he  delivered  said 
note  to  Thomson,  that  Thomson 
would  retain  whatever  was  neces- 
sary out  of  said  collection  to  pay 
such  debt,  and  Thomson,  at  the  time 
said  note  was  indorsed  and  de- 
livered to  him,  expected  to  appropri- 
ate the  money,  when  collected,  on 
said  Allen  note,  or  so  much  thereof 
as  was  necessary,  after  paying:  said 
$50  note  and  the  $33  due  Scott,  to 
the  payment  of  the  debt  due  him  for 
such  legal  services.  Thomson  still 
retains  possession  of  said  note. 

"With  the  foregoing  statement 
and  explanation,  the  court  of  civil 
appeals  certifies  to  the  supreme 
court  for  its  decision  the  following 
question:  Did  the  facts  above 
stated  constitute  an  equitable  as^ 
signment  to  Thomson  by  Jackson  of 
said  Jackson's  interest  in  the  debt 
due  on  said  Allen  note,  to  the  extent 
of  said  $75  indebtedness,  in  addition 
to  said  indebtedness  of  $50  and 
$33?" 
We  answer  "No"  to  this  question. 
On  the  facts  certi- 
^SiK";?*"  fied,  the  note  of 
collateral—  Allen    never    came 

into  the  hands  of 
Thomson  by  virtue 
of  any  relation  of  attorney  and 
client  between  Thomson  and  Jack- 
son. Thomson  held  the  note  as  col- 
lateral security,  as  would  any  other 
creditor,  and,  as  announced  by  this 
court  in  San  Antonio  Nat.  Bank  v. 
Blocker,  77  Tex.  78,  18  S.  W.  962: 
"The  rule  is  well  established  that  a 
pledge,  or  collateral,  cannot  beheld 
or  used  as  a  security  for  any  debt, 


Intention  to 
apply  to  debt. 


or  for  any  purpose,  save  such  as  is 
covered  by  the  agreement  of  the  par- 
ties." 

Mechem  accurately  states  the  rule, 
which  precludes  the  holding  that  an 
attorney's  lien  attached  in  favor  of 
Thomson,  in  the  following  language: 
"An  attorney  has  a  general  lien  up- 
on all  the  papers,  deeds,  vouchers, 
and  ol^er  documents  of  his  client, 
which  come  into  the  possession  of 
the  attorney  while  he  is  acting  for 
his  client  in  a  professional  capacily. 
But,  in  order  to  the  creation  of  the 
lien,  the  papers  must  not  only  have 
come  into  tiie  actual  possession  of 
the  attorney,  but  they  must  have 
so  come  into  his  possession  in  his 
character  as  an  attorney  at  law. 
Thus  he  has  no  lien  on  papers  which 
he  receives  ...  as  a  mort- 
gagee."   Mechem,  Agency,  §  862. 

The  note  was  not  placed  in  Thom- 
son's hands  for  collection  by  him  as 
an  attorney.    Since 
Thomson    did    not  eiVe»'J!jjeS"J. 
hold  the  note  as  at-  ^Sf&'te'iiS! 
tomey  for  Jackson, 
and  since  he  would  not  have  held 
any  part  of  the  proceeds  of  the  note's 
collection    as    Jackson's    attorney, 
there   was   no   attorney's   lien   in 
favor  of  Thomson,  and  there  was 
no  assignment  save  to  secure  the  $50 
and  $33  notes.    Pelly  v.  Wathen,  7 
Hare,  364,  68  Eng.  Reprint,  144,  18 
L.  J.  Ch.  N.S.281,  14  Jur.  9;  Weed 
Sewing  Mach.   Co.  v.  Boutelle,  56 
.Vt.  570,  48  Am.  Rep.  822;  2  R.  C. 
L.  p.  1065,  §  163;  note  to  Andrews 
v.  Morse,  31  Am.  Dec.  759. 


ANNOTATION. 

Attornesr't  lien  on  papers  w  tecurities  that  come  into  hit  ponession  othtfwiae 
than  in  his  professional  capacity. 


This  note  deals  only  with  an  attor- 
ney's riirht  to  a  lien  on  papers  or  se- 
curities that  come  into  his  possession 
in  other  than  his  professional  capac- 
ity. Questions  arising  where  the  pa- 
pers or  securities  on  which  the  lien  is 
claimed  are  received  by  him  in  his 
professional  capacity,  but  the  services 
for  which  the  lien  is  claimed  are  per- 


formed in  some  other  capacity,  are  not 
embraced. 

While  there  is  little  direct  authority 
on  the  question,  it  is  doubtless  the 
rule,  as  is  intimated  in  the  reported 
case  (Thomson  v.  Findlater  Hard- 
WABE  Co.  ante,  1486)  that  an  attorney 
has  no  lien,  as  such,  on  securities  or 
papers  of  his  client  not  received  by 
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liim  in  his  professional  capacity  as  an 
attorney.  Mechem,  Agency,  2d  ed, 
§  2267;  Thornton,  Attys.  §  639;  Weeks, 
Attys.  2d  ed.  §  371. 

In  other  words,  it  is  essential  to  the 
existence  of  a  lien  on  papers  or  secu- 
rities (usually  known  as  a  possessory 
or  retaining  lien,  as  distinguished 
from  the  so-called  charging  lien  on  the 
proceeds  of  the  action  brought  by  the 
attorney)  that  the  papers  or  securities 
should  be  received  by  him  in  the 
course  of  his  professional  employment, 
or  business. 

Ulinois.— Sanders  v.  Seelye  (1889) 
128  111.  631,  21  N.  E.  601,  affirming 

(1888)  27  111.  App.  288;  Needham  v. 
Voliva  (1915)  191  111.  App.  256. 

Iowa.— Foss  V.  Cobler    (1898)    105 
Iowa,  728,  75  N.  W.  616. 
-  Ma8sachasett8.  —  Newell    v.    West 

(1889)  149  Mass.  620,  21  N.  E.  954. 
New  Hampshire. — Dennett  t.  Cutts 

(1840)  11  N.  H.  163. 

New  Jersey. — Osborne  v.  Dunham 
(1888)  —  N.  J.  Eq.  — ,  16  Atl.  231; 
Bracher  v.  Olds  (1900)  60  N.  J.  Eq. 
449,  46  Atl.  770. 

New  York.— Henry  v.  Fowler  (1870) 
8  Daly,  199;  De  Lamater  v.  McCaskie 
(1886)  4  Dem.  549;  Re  Stenton  (1907) 
58  Misc.  615,  105  N.  Y.  Supp.  295. 

South  Dakota. — Winans  v.  Grable 
(1904)  18  S.  D.  182,  99  N.  W.  1110. 

Vermont. — ^Weed  Sewing  Mach.  Co. 
V.  Boutelle  (1884)  56  Yt.  570,  48  Am. 
Rep.  821. 

Virginia.  —  Watts  v.  Newberry 
(1907)  107  Va.  238,  57  S.  E.  657. 

Ireland.— Ex  parte  Nesbitt  (1805)  2 
Sch.  &  Lef.  279. 

England. — Stevenson  v.  Blakelock 
(1813)  1  Maule  &  S.  586,  106  Eng.  Re- 
print, 200,  24  Eng.  Rul.  Cas.  694; 
Champemown  V.  Scott  (1821)  6  Madd. 
Ch.  93,  56  Eng.  Reprint,  1026,  22  Re- 
vised Rep.  248;  Rex  v.  Sankey  (1836) 

5  Ad.  &  El.  423,  111  Eng.  Reprint,  1226, 

6  Nev.  &  M.  839,  5  L.  J.  K.  B.  N.  S.  255; 
Pelly  v.  Wathen  (1849)  7  Hare,  351, 
68  Eng.  Reprint,  144, 18  L.  J.  Ch.  N.  S. 
281,  14  Jur.  9,  affirmed  in  (1851)  1 
De  G.  M.  &  G.  16,  42  Eng.  Reprint, 
457,  21  L.  J.  Ch.  N.  S.  105,  16  Jur.  47, 
see  also  2  R.  C.  L.  p.  1065;  1  Jones, 
Liens,  82. 

In  Henry  v.  Fowler  (N.  Y.)  supra, 
2  A.L.R.— 94. 


the  attorney  claimed  that  a  bond  was 
delivered  to  him  by  his  client,  to  be 
held  by  him  in  trust  for  certain  pur- 
poses. It  was  held  that  he  had  no 
lien  thereon  for  professional  services, 
the  court  saying:  "An  attorney  has 
no  lien  except  upon  such  papers  of  his 
client  as  have  come  into  his  hands 
for  the  purpose  of  business,  in  the  or- 
dinary course  of  his  professional  em- 
ployment, .  .  .  which  was  not  the 
case  here,  as  the  bond  came  into  the 
defendant's  hands,  upon  his  own  state- 
ment, as  a  trustee,  and  he  could  con- 
sequently have  no  lien  upon  it  in  his 
professional  character  as  an  attorney." 

In  Winans  v.  Grable  (1904)  18  S.  D. 
182,  99  N.  W.  1110,  supra,  the  court 
referred  to  statutes  of  Neljraska  and 
South  Dakota,  giving  an  attorney  a 
lien  upon  papers  of  his  client  coming 
into  his  hands  in  the  course  of  his 
professional  employment,  and  said: 
"It  will  be  noticed  that,  under  either 
statute,  it  is  necessary  for  [that]  the 
papers  upon  which  the  attorney  claims 
a  lien  shall  have  come  into  his  hands 
in  the  course  of  his  professional  em- 
ployment. There  was  no  evidence  in- 
troduced by  the  appellant,  showing  or 
tending  to  show  that  the  assets  of  the 
bank  came  into  his  possession  in  the 
course  of  his  professional  employ- 
.  ment.  For  what  purpose  the  notes  and 
securities  of  the  bank  were  placed  in 
his  possession  or  came  into  his  pos- 
session is  left  in  doubt.  The  court 
was,  therefore,  clearly  justified  in 
denying  appellant's  application  upon 
the  ground  that  he  had  not  shown 
facts  sufficient  to  entitle  him  to  a  lien 
upon  the  assets  delivered  by  him  to  the 
receiver." 

In  Sanders  v.  Seelye  (1889)  128  IlL 
681,  21  N.  E.  601,  affirming  (1888)  27 
111.  App.  288,  the  court,  in  discussing 
the  right  of  attorneys  to  a  lien  on 
bonds  of  their  client  in  their  posses- 
sion, after  remarking  that  the  retain- 
ing lien  existed  on  all  papers  or  docu- 
ments of  the  client  placed  in  the  at- 
torney's hands  in  his  professional 
character  or  in  the  course  of  his  pro- 
fessional employment,  said :  "Did  the 
bonds  in  question  come  into  the  pos- 
session of  appellees,  within  the  mean- 
ing of  these  rules?    It  is  insisted  that 
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they  were  left  with  Seelye  merely  for 
8afe-keepin£r>  subject  to  appellant's  or- 
ders, and  that  their  deposit  with  him 
had  no  connection  with  either  his  or 
Quick  &  Miller's  professional  employ- 
ment in  the  Peck  case.  .  .  .  We 
think,  however,  that  the  evidence  is 
clear  to  the  effect  that  they  were 
placed  in  the  hands  of  Seelye,  as  the 
attorney  of  appellant  in  the  Peck  case, 
80  that  they  might  be  used  in  securing 
to  the  client  the  benefits  resulting  to 
him  from  the  successful  litigation  of 
that  case  in  the  supreme  court." 
While  the  court,  having  reached  the 
conclusion  that  the  bonds  were  re- 
ceived by  the  attorneys  as  such,  did 
not  decide  that,  if  they  had  not  been 
so  received,  there  would  have  been  no 
lien,  the  court  evidently  thought  that 
the  right  to  a  lien  depended  on  the 
capacity  in  which  the  attorneys  re- 
ceived the  bonds. 

An  even  stronger  case  of  implied 
holding  against  the  existence  of  the 
Ken  in  such  a  case  is  that  of  Stevenson 
V.  Blakelock  (1813)  1  Maule  &  S.  535, 
105  Eng.  Reprint,  200,  24  Eng.  Rul. 
Gas.  694.  In  that  case  the  attorney  was 
furnished  money  by  his  client  with 
which  to  pay  a  debt  of  the  client,  and 
on  payment  of  the  debt  the  creditor 
delivered  to  the  attorney  a  lease,  held 
as  collateral  security.  In  discussing 
the  attorney's  right  to  a  lien  on  the 
lease,  the  court  said:  "The  first  im- 
pression on  my  mind  was  that  the 
general  lien  would  not  attach.  The 
lease  did  not  appear  to  have  come 
into  the  possession  of  the  defendant 
as  attorney  in  the  ordinary  course  of 
business,  but  he  appeared  rather  a 
mere  bailee;  but  on  further  consid- 
eration, the  possession  seems  to  us 
to  have  been  acquired  by  the  defend- 
ant in  the  course  of  his  professional 
business." 

In  Watts  V.  Newberry  (1907)  107 
Va.  233,  57  S.  E.  657,  it  was  contended 
that  attorneys  had  no  lien  on  drafts 
in  their  hands,  because  they  were  not 
placed  in  their  hands  in  the  course 
of  their  professional  employment;  but 
the  court,  without  suggesting  that  this 
would  be  no  answer  to  the  claim  of 
lien,  said  that  it  was  unnecessary  to 
consider  whether  or  not  the  drafts 


came  into  the  hands  of  the  attorneys 
in  the  course  of  their  professional  em- 
ployment, because,  if  it  were  conceded 
that  they  were  deposited  with  the  at- 
torneys in  the  course  of  their  profes- 
sional employment,  they  were  never- 
theless placed  in  their  hands  for  a 
special  purpose,  inconsistent  with  the 
claim  of  a  lien. 

In  harmony  with  the  rule  as  stated 
above,  it  has  been  held  that  where  an 
attorney  prosecuting  a  claim  against 
the  government  became  the  claimant's 
administrator,  and,  as  such,  received 
the  amount  awarded  on  the  claim,  he 
could  assert  no  attorney's  lien  thereon 
for  his  services.  Newell  v.  West 
(1889)  149  Mass.  520,  21  N.  E.  954. 
The  court  said  that,  having  received 
the  money  in  the  capacity  of  admin- 
istrator, he  must  account  for  it,  and 
could  assert  no  claim,  by  virtue  of  the 
possession  thus  acquired,  to  any  per- 
sonal benefit  therefrom,  to  the  exclu- 
sion of  other  creditors. 

And  where,  after  a  will  was  ex- 
ecuted, it  was  in  the  testator's  posses- 
sion, and  was  delivered  by  him  to  the 
attorney  who  prepared  it,  with  instruc- 
tions to  make  copies  and  then  deposit 
it  in  the  testator's  safe,  it  was  held 
that  such  possession  was  not  that  of 
an  attorney  or  confidential  adviser,  but 
that  of  an  agent  or  messenger,  and 
that  by  such  possession  he  acquired 
no  right  to  retain  the  will  until  pay- 
ment for  his  services,  any  more  than  if 
he  had  surreptitiously  abstracted  the 
will  from  the  testator's  possession. 
Bracher  v.  Olds  (1900)  60  N.  J.  Eq. 
449,  46  Atl.  770.  This  appears  to  be 
a  somewhat  extreme  application  of  the 
rule,  though  the  decision  would  seem 
to  be  correct,  on  the  principle  applied 
in  Watts  v.  Newberry  (Va.)  supra,  the 
will  having  been  placed  in  the  attor- 
ney's hands  for  a  purpose  inconsistent 
with  his  retention  of  possession. 

And  a  solicitor  who  is  also  steward 
of  a  manor  has  no  lien,  as  solicitor, 
on  papers  received  by  him  as  steward, 
though  he  has  a  lien  upon  papers  de- 
livered to  him  as  solicitor.  Champer- 
nown  V.  Scott  (1821)  6  Madd.  Ch.  93. 
66  Eng.  Reprint,  1026,  22  Revised  Rep. 
248. 

And  though  a  town  clerk,  who  was 
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also  an  attorney  or  solicitor,- had  a 
lien  on  papers  of  the  corporation  on 
which  he  had  done  work  as  attorney 
or  solicitor,  he  had  no  lien  on  papers 
with  respect  to  which  he  had  per- 
formed no  services  as  attorney,  or 
which  he  received  merely  as  town 
clerk.  Rex  v.  Sankey  (1836)  5  Ad.  & 
£1.  428,  111  Eng.  Reprint,  1226,  6  Nev. 
&  M.  839,  6  L.  J.  K.  B.  N.  S.  256,  and 
see  also  Newington  v.  Eldridge  (1879) 
L.  R.  12  Ch.  Div.  (Eng.)  349,  with  re- 
spect  to  the  clerk  of  a  local  board,  who 
was  also  a  solicitor,  and  was  employed 
to  conduct  the  legal  business  as  well 
as  the  ordinary  business  of  the  board. 
In  that  case,  however,  the  vice  chancel- 
lor appeared  to  doubt  the  right  of  the 
•clerk  to  any  lien,  and  the  question 
-was  not  passed  upon  by  the  court  of 
Appeal. 

So,  a  solicitor  does  not,  as  such,  ac- 
quire a  lien  for  costs  upon  the  docu- 
ments of  his  client,  which  came  into 
the  possession  of  the  solicitor,  not  in 
that  character,  but  as  mortgagee  of 
the  client's  estate.  Pelly  v.  Wathen 
(1849)  7  Hare,  351,  68  Eng.  Reprint, 
144,  18  L.  J.  Ch.  N.  S.  281,  14  Jur.  9, 
affirmed  in  (1851)  1  De  G.  M.  &  G.  16, 
42  Eng.  Reprint,  457,  21  L.  J.  Ch.  N.  S. 
105,-16  Jur.  47. 

In  determining  whether  an  attor- 
ney's answer  in  a  proceeding  to  re- 
quire him  to  surrender  securities  be- 
lohging  to  an  estate  was  sufficient  to 
•oust  the  surrogate's  court  of  jurisdic- 
tion, the  court  in  De  Latnater  v.  Mc- 
Caskie  (1886)  4  Dem.  (N.  Y.)  649, 
referred  to  the  fact  that  the  answer 
did  not  allege  that  the  attorney  was 
•entitled  to  possession,  and  said  that 
if  the  property  were  wrongfully  ob- 
tained he  was  not  entitled  to  posses- 
sion as  against  the  executrix,  and  that 
there  could  be  no  lien  based  upon  a 
tortious  possession. 

In  some  cases  not  involving  any 
claim  to  a  lien  on  papers  of  the  client 
coming  into  the  hands  of  the  attorney, 
-otherwise  than  in  his  professional 
capacity,  the  courts  have  said  that  an 
attorney  has  a  lien  on  papers  or  prop- 
erty of  his  client  coming  into  his 
hands  "in  the  course  of  his  profes- 
sional employment,"  or  "in  the  regular 
•course  of  business,"  or  "professionally 


as  an  attorney."  While  a  holding  that 
there  is  a  lien  in  the  cases  mentioned 
does  not  amount  to  a  holding  that 
there  is  no  lien  in  any  othei;  case,  the 
qualified  language  in  which  the  court 
in  these  cases  states  the  right  to  a 
lien  throws  some  light  on  the  general 
understanding  as  to  the  cases  in  which 
the  lien  exists.  No  exhaustive  collec- 
tion of  cases  of  this  character  has  been 
made;  but  see  Needham  v.  Voliva 
(1916)  191  III.  App.  256;  Foss  v.  Cob- 
ler  (1898)  106  Iowa,  728,  75  N.  W.  516; 
Dennett  v.  Cutts  (1840)  11  N.  H.  163; 
Osborne  v.  Dunham  (1888)  —  N.  J. 
Eq.  — ,  16  Atl.  231;  Weed  Sewing 
Mach.  Co.  V.  Boutelle  (1884)  56  Vt. 
570,  48  Am.  Rep.  821. 

See  also  Re  Stenton  (1907)  58  Misc. 
618,  105  N.  Y.  Supp.  295,  in  which  the 
court  said  that,  as  an  incident  of  the 
employment  of  the  attorney,  who  in 
that  case  was  seeking  a  lien,  he  ac- 
quired a  lien  on  bank  books  "that  came 
into  liis  possession  in  the  course  of 
that  employment;"  also  Ex  parte  Nes- 
bitt  (1805)  2  Sch.  &  Lef.  (Ir.)  279,  in 
which  it  is  said  that  the  attorney  has 
a  lien  if  the  papers  come  into  his  hands 
in  the  character  of  attorney  or  solici- 
tor for  the  purpose  of  business,  though 
they  do  not  come  into  his  hands  in  the 
particular  case  in  which  he  makes  the 
demand  of  costs. 

In  some  cases  the  lien  is  given  by 
statute  on  papers  of  the  client  coming 
into  the  hands  of  the  attorney  "in  the 
course  of  his  professional  employ- 
ment." See  Foss  v.  Cobler  (1898)  105 
Iowa,  728,  75  N.  W.  616;  Winans  jl 
Grable  (1904)  18  S.  D.  182,  99  N.  W. 
1110. 

The  only  cases  which  appear  to  be 
out  of  harmony  with  the  rule  as  above 
stated  are  Re  Edward  Ney  Co.  ^1906) 
114  App.  Div.  467,  99  N.  Y.  Supp.  982, 
and  Re  Walker  (1893)  68  L.  T.  N.  S. 
(Eng.)  517,  and  in  neither  case  is  it 
clear  that  the  court  intended  to  de- 
cide anjrthing  inconsistent  with  the 
rule  as  stated.  Re  Edward  Ney  Co. 
(N.  Y.)  supra,  was  a  proceeding  for 
the  purpose  of  obtaining  papers  in  the 
possession  of  an  attorney,  and  to  re- 
quire him  to  account  for  money  which 
it  was  claimed  he  received  from  the 
client  und^  an  agreement  by  which 
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he  was  to  attend  to  the  financial  end 
of  the  client's  business,  and  to  collect 
and  disburse  its  money.  The  court 
said:  'If  this  claim  were  borne  out 
by  the  record,  it  is  doubtful  whether 
this  proceedinsT  could  be  maintained, 
for  the  inference  would  be  that  the 
money  was  received  by  the  appellant, 
not  in  his  professional  capacity,  but 
in  the  course  of  an  empIo}rment  as  an 
agent  in  rendering  nonprofessional 
services  to  the  company  in  its  financial 
management.  .  .  .  Apart  from  the 
statute,  and  in  addition  to  this  statu- 
tory lien,  an  attorney  and  counselor 
also  has  a  common-law  lien  upon  any 
papers,  securities,  or  other  property 
delivered  to  him  by  his  client,  where 
no  action  or  proceeding  is  commenced 
or  pending,  and  upon  the  application 
of  the  client  the  court  has  inherent 
authority  to  determine  the  amount  of 
the  lien,  and,  upon  payment  thereof  or 
security  given  require  the  attorney  to 
return  the  property  to  the  client. 
.  .  .  It  does  not  follow,  however, 
that  in  all  cases  this  remedy  should 
be  adopted.  This  summary  authority 
over  attorneys,  given  by  the  common 
law  and  conferred  by  statute,  is  lim- 
ited to  their  professional  relations 
with  clients,  and  does  not  extend  to 
transactions  of  a  business  nature,  such 
as  might  be  performed  by  an  agent 
who  is  not  an  attorney  or  counselor; 
and  although  the  client  asserts  that 
the  controversy  has  arisen  in  the 
course  of  professional  employment, 
yet  when  this  is  denied  by  the  at- 
torney, the  court,  if  the  fact  be  found 
as.  asserted  by  the  attorney,  may  pro- 
ceed no  further  summarily,  and  the 
petitioner  must  be  left  to  his  remedy 
by  action."  The  court  then  points  out 
that  the  moving  papers  do  not  show 
that  any  of  the  services  were  non- 
professional services,  and  therefore 
upholds  the  proceeding;  but  its  re- 
marks, as  quoted,  would  seem  open  to 
the  construction  that,  in  the  court's 
opinion,  the  fact  that  the  money  was 
received  by  the  attorney  in  the  course 
of  his  employment  as  agent  in  render- 
ing nonprofessional  services  affected 
only  the  remedy,  and  not  the  right  to 
the  lien  itself. 

The  solicitor  claiming  the  lien  in  Re 


Walker  (Eng.)  supra,  also  acted  as 
land  agent  for  the  client,  and  was  also 
solicitor  for  the  mortgagee  of  the 
client's  property.  The  insurance  poli- 
cies on  which  the  lien  was  claimed 
were  apparently  assigned  to  him  as 
trustee,  to  further  secure  the  mort- 
gagee, and  it  was  argued  that  there 
was  no  lien  because  "he  must  not  only 
have  possession,  but  also  possession  on 
behalf  of  the  client,"  and  that  the 
policies  were  not  delivered  to  the  solic- 
itor to  hold  on  behalf  of  the  client, 
but  were  assigned  to  him  for  the  pur- 
pose of  raising  money  for  the  client 
The  court  said:  "I  think  I  should  be 
cutting  down  the  well-established 
right  of  a  solicitor  to  lien  if  I  were  to 
hold,  merely  because  a  mortgage  was 
made  to  clients  of  his  and  he  held  the 
deeds  of  the  mortgage,  that  he  should 
lose  his  lien.  Where  the  deeds  re- 
main in  the  solicitor's  possession  I 
think  the  lien  is  preserved  subject  to 
the  mortgage.  .  .  .  The  policies 
were  assigned  to  Bourke  [the  solicitor] 
by  Walker  [the  client]  for  the  pur- 
pose of  raising  money  thereon,  and, 
subject  thereto,  for  Walker."  It  is  not 
very  clear  whether  it  was  contended, 
or  intended  to  be  held,  that  the  solici- 
tor received  the  policies  in  any  other 
capacity  than  that  of  solicitor  for  the 
client. 

It  will  be  observed  that  the  decision 
of  the  court  of  civil  appeals  in  Thom- 
son V.  Findlater  Hardware  Go.  (1913) 
—  Tex.  Civ.  App.  — ,  156  S.  W.  301  (the 
case  in  which  the  question  under  re- 
view in  the  reported  case  was  certi- 
fied), was  predicated  upon  findings  of 
fact  which  included  a  finding  that  the 
note  was  delivered  to  Thomson  on  the 
agreement  that  he  should  hold  it  as 
collateral,  and  on  the  further  agree- 
ment that  he  should  collect  it.  The 
latter  agreement  was  not  incorporated 
in  the  question  certified  to  the  supreme 
court.  If  the  court  of  civil  appeals 
meant  to  find  that  the  agreement  as 
to  collection  was  with  Thomson  in  his 
professional  capacity,  and  not  merely 
in  his  capacity  as  holder  of  the  col- 
lateral, the  difference  in  the  conclu- 
sions reached  by  the  two  courts  as  to 
the  existence  of  the  lien  may  be  ac- 
counted for  by  their  different  assump- 
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tions  as  to  the  facts,  and  does  not 
necessarily  involve  any  difference  in 
their  views  of  the  law;  but  if  the 
agreement  as  to  collection  was  merely 
an  agreement  that  Thomson  should 
collect  the  note  in  his  capacity  as 


pledgee,  and  not  as  attorney,  and  the 
court  of  civil  appeals  intended  to  so 
find,  its  holding  that  he  had  a  lien  as 
attorney  is  inconsistent  with  the  deci- 
sion of  the  supreme  court,  and  against 
the  weight  of  authority.      A.  McT. 


TRISTRAM  W.  SHELDON,  Appt., 

V. 

L.  L.  JAMES,  Respt. 

CaK/omto  Supreme  Court— .June  14,  1017. 
(175  Cal.  474,  166  Pac.  8.) 

Antomobile  —  backing:  as  negrllgrence. 

1.  The  mere  backing:  of  an  automobile  on  a  public  street  is  not  negligence 
per  se. 

[See  note  on  this  question  beginning  on  page  1499.] 


—  backing  on  wrtmg  side  of  street  — 

negligence. 

2.  Backing  an  automobile  a  short 
distance  to  occupy  space  for  parking 
purposes  on  the  right-hand  side  of  the 
street  did  not,  although  it  results, 
when  viewed  in  the  direction  in  which 
the  machine  is  moving,  in  propelling  it 
on  the  left  side  of  the  street,  violate 
a  municipal  ordinance  requiring  vehi- 
cles to  travel  on  the  right-hand  side 
of  the  street  and  near  the  right-hand 
curb  thereof. 
Municipal  corporation  —  ordinance  — 

cmistraction  —  backing  vehicle. 
.  3.  A  municipal  ordinance  making  it 
unlawful  to  propel  any  vehicle  in  a 
backward  direction  if,  in  so  doing,  the 
free  and  uninterrupted  passage  of  any 
vehicle  or  any  street  car  or  interurban 
«ar  shall  be  impeded,  has  no  applica- 
tion in  an  action  to  recover  damages 
for  injury  to  a  pedestrian  by  attempt- 
ing to  back  an  automobile  into  a  park- 
ing space. 

Automobile  ° —  backing  car  —  negli- 
gence. 

4.  In  determining  whether  or  not 
one  backing  an  automobile  in  a  public 
street  into  collision  with  a  pedestrian 
on  the  street  was  guilty  of  negligence 
resulting  in  the  injury,  the  jury  must 
-consider  all  the  facts  of  the  case,  the 
direction  in  which  the  car  was  travel- 
ing, the  rate  of  speed,  whether  any 
signal  or  warning  was  given,  the  con- 
dition of  the  street,  the  situation  ana 
aurroundings  of  the  parties,  the  man- 


ner in  which  the  injured  person  was 
crossing  the  street,  and  what  observa- 
tion, if  any,  the  one  in  charge  of  the 
car  made  while  backing  it. 

—  backing  without  looking  —  negli- 
gence. 

5.  One  who  backs  an  automobile  on 
the  wrong  side  of  a  public  street  with- 
out looking  in  the  direction  in  which 
it  is  moving  to  ascertain  if  anyone  is 
in  danger  of  being  hit,  and  in  conse- 
quence strikes  and  injures  a  pedes- 
trian, is  guilty  of  negligence. 

—  absence  of  signal  —  effect. 

6.  One  canncrt  recover  damages  from 
another  backing  an  automobile  on  a 
public  street  without  signals  and 
warnings  unless  he  was  injured  be- 
cause of  absence  of  such  signals. 

—  inability  to  look  over  back  of  car. 

7.  One  is  not  negligent  per  se  in 
backing  an  automobile  when  he  can- 
not see  over  the  back  of  the  car  so  as 
to  know  what  might  be  in  his  way,  if 
he  takes  reasonable  precautions  be- 
fore starting  to  back,  to  make  proper 
observations  by  looking  to  the  right 
and  left  of  the  car  and  standing  up 
and  looking  over  the  back. 

Highway  —  crossing  street  —  care  re. 
quired. 

8.  One  attempting  to  cross  a  con- 
gested highway  by  a  long  diagonal 
route  other  than  at  an  established 
crossing  must  exercise  greater  care 
than  i«  required  of  one  using  auch 
crossing. 
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—  Iboking  for  backing  vehicle. 

9.  One  attempting  to  cross  a  con- 
srested  'street  in  a  diagonal  direction 
does  not  exercise  his  full  duty  of  care 
by  merely  looking  in  the  direction 
from  which  traffic  may  be  expected 
under  the  municipal  ordinance,  but 
must  also  look  for  automobiles  which 
may  be  backing  into  parking  space. 
Evidrace  —  negligence  —  sufficiency. 

10.  A  pedestrian  attempting  to  cross 
a  congested  street  at  a  place  other 
than  a  regular  crossing  may  be  found 
to  be  negligent  in  failing  to  observe 
an  automobile  attempting  to  back  in- 
to a  parking  space  by  traveling  in  the 
direction  opposite  to  that  provided  by 
the  municipal  ordinance,  if  in  so  do- 
ing it  was  making  a  loud  noise  which 
should  have  attracted  his  attention. 
Trial  —  instruction  —  construction. 

11.  An  instruction  in  an  action  by  a 
pedestrian  injured  by  a  backing  auto- 
mobile on  a  public  street,  that  where 
plaintiff  is  a  foot  passenger  crossing 
a  street  where  vehicles  are  numerous 
it  is  his  duty  to  look  both  ways,  does 
not  mean  that  he  must  look  backwards, 
nor  is  it  an  effort  to  standardize  the 
law  by  declaring  that  a  pedestrian 
must  constantly  and  continuously  be 
looking  from  right  to  left,  but  it  is  no 
more  than  a  declaration  that  in  the 
exercise  of  ordinary  care  it  is  the  duty 
of  a  pedestrian  to  look  to  the  right  and 
to  the  left  whenever  he  has  volun- 
tarily put  himself  in  a  position  which 
may  be  one  of  peril  coming  from  either 
direction. 

—  duties  of  pedestrian  and  driver. 

12.  An  Instruction  iti  an  action  to 
recover  for  injuries  inflicted  upon  a 
pedestrian  by  a  backing  automobile, 
that  whei*e  a  foot  passenger  crosses  a 
street  where  vehicles  are  numerous,  it 
is  his  duty  to  look  both  ways,  and  the 
same  duty  was  imposed  upon  the  one 
driving  the  car  backwards,  is  not  er- 
roneous as  making  the  duty  of  driver 


and  pedestrian  the  same,  but  merely 
states  the  duty  of  the  driver  to  look 
both  ways  before  backing  the  car. 

—  absence  of  contributory  negligence. 

13.  An  instruction  that  where  the 
evidence  is  as  consistent  with  a  neg- 
lect of  duty  or  care  on  the  part  of  the 
injured  person  as  it  is  with  a  neglect 
of  duty  or  care  on  the  part  of  the 
person  charged  with  causing  the  in- 
jury, the  injured  person  cannot  re- 
cover in  an  action  for  damages  for 
the  injury  sustained,  is  not  erroneous 
as  casting  the  burden  of  proof  on 
plaintiff  to  show  absence  of  contribu- 
tory negligence. 

Appeal  —  breach  of  rule  of  court  — 
nonprejudicial  error. 

14.  One  must  show  injury  to  secure 
a  reversal  for  breach  of  a  rule  of  court 
requiring  instructions  to  be  settled  be- 
tween court  and  counsel  before  argu- 
ment to  the  jury  begins. 

—  appeal  from  judgment  —  en^nrs 
open. 

15.  An  appeal  from  a  judgment  un- 
supported by  a  bill  of  exceptions  does 
not  raise  the  question  of  error  in  fail- 
ing to  follow  a  rule  of  court,  requiring 
the  settlement  of  instructions  between 
court  and  counsel  before  argument  to 
the  jury  begins. 

—  appeal  from  motion  for  new  triaL 

16.  An  appeal  from  a  /denial  of  a 
motion  for  new  trial  brings  before  the 
reviewing  court  only  the  errors  relied 
upon  in  support  of  that  motion. 

—  absence  of  surprise. 

17.  One  charged  with  notice  of  a 
rule  of  court  requiring  settlement  of  ^ 
the  instructions  between  court  and' 
counsel  before  argument  to  the  jury 
begins  cannot  secure  relief  in  the  ap- 
pellate court  on  the  ground  of  sur- 
prise for  failure  to  submit  given  in- 
structions to  him,  since  he  had  knowl- 
edge of  the  fact  that  he  had  not  re- 
ceived them. 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  the  City 
and  County  of  San  Francisco  in  favor  of  defendant,  and  from  an  order 
denying  a  new  trial,  in  an  action  brought  to  recover  damages  for  personal 
injuries,  alleged  to  have  been  caused  by  the  negligent  operation  of  defend-, 
ant's  automobile.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  H.  L.  Clayberg  and  Clay-  Pac,  743;  Graham  v.  Evening  Press 
berg  &  Whitmore,  for  appellant:  Co.    135  Mich.   298,   97  N.   W.   697; 

iJi  Tn?v.°»«*J'/  w^5To''L^lS*J  t^2  Hennessey  v.  Taylor,  189  Mass.  583,  » 
stSet  ""  ^  L.R.A.(N.S.)345,76N.E.224.4Ann. 

Raymond  v.  Hill,  168  Cal.  473,  148     Cas,  396,  19  Am.  Neg.  Rep.  285;  Tif- 
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fany  v.  Drummond,  93  C.  C.  A.  469, 168 
Fed.  47;  Baker  v.  Close,  204  N.  Y. 
92,  88  L.R.A.(N.S,)  487,  97  N.  E.  601, 
2  N.  C.  C.  A.  289;  Gerhard  v.  Ford 
Motor  Co.  166  Mich.  618,  20  LJRJi, 
(N.S.)  232,  119  N.  W.  904;  Blackwell 
V.  Renwick,  21  Cal.  App.  131,  131  Pac. 
94;  Wiel  v.  Wright.  29  N.  Y.  S.  R.  763, 
8  N.  Y.  Supp.  779;  Crosby  v.  East 
Orange,  84  N.  J,  L.  708.  87  Atl.  341; 
Hillebrant  v.  Manz,  71  Wash.  250,  128 
Pac.  892;  Mosso  v.  E.  H.  Stanton  Co. 
75  Wash.  220,  L.R.A.1916A,  943,  134 
Pac.  941 ;  Lampe  v.  Jacobsen,  46  Wash. 
533,  90  Pac.  655;  O'Connor  v.  United 
R.  Co.  168  Cal.  48,  —  A.L.R.  — ,  141 
Pac.  809;  Burvant  v.  Wolfe,  126  La. 
787,  29  L.R.A.(N.S.)  677,  52  So.  1025; 
Savoy  V.  McLeod,  111  Me.  234,  48 
L.R.A.(N.S.)  971,  88  Atl.  721;  Bradley 
V.  Jaeckel,  65  Misc.  509,  119  N.  Y. 
Supp.  1071. 

Pedestrians,  while  crossing  a  street, 
may  rely  upon  the  presumption  that, 
so  long  as  they  occupy  one  place  or 
pursue  a  given  course,  all  persons  in 
charge  of  autos  or  vehicles,  and  driv- 
ing them  along  the  street,  will  drive 
them  in  a  lawful  manner,  and  look 
out  for  their  safety. 

Gates  V.  Union  R.  Co.  27  R.  L  499, 
63  Atl.  675,  20  Am.  Neg.  Rep.  213; 
Csesar  v.  Fifth  Ave.  Coach  Co.  45  Misc. 
331,  90  N.  Y.  Supp.  369;  Baker  v.  Close, 
204  N.  Y.  92,  38  L.R.A.(N.S.)  487,  97 
N.  E.  501,  2  N.  C.  C.  A.  289;  Crosby 
V.  East  Orange,  84  N.  J.  L.  708,  87  Atl. 
341;  Lewis  v.  Seattle  Taxicab  Co.  72 
Wash.  320,  130  Pac.  341;  Bartley  v. 
Marino,  —  Tex.  Civ.  App.  — ,  168  S. 
W.  1157;  Diamond  v.  Cowles,  98  C. 
C.  A.  417,  174  Fed.  571;  Brewster  v. 
Barker,  129  App.  Div.  724,  113  N.  Y. 
Supp.  1026;  Burvant  v.  Wolfe,  126  La. 
787,  29  L.R.A.(N.S.)  677,  52  So.  1025. 

Where  a  trial  court  has  given  incon- 
sistent and  contradictory  instructions, 
no  matter  if  one  states  the  law  cor- 
rectly, a  new  trial  must  be  granted, 
because  it  is  impossible  to  tell  which 
instruction  the  jury  followed. 

Parkin  v.  Grayson-Owen  Co.  167  Cal. 
41,  106  Pac  210. 

Mr.  Walter  H.  Linforth,  for  respond- 
ent: 

It  was  negligence  of  the  grossest 
kind  for  plaintiff  to  attempt  to  cross 
the  street  in  the  manner  in  which  he 
says  he  did,  evidently  oblivious  to  his 
surroundings,  and  without  exercising 
his  faculties  of  either  sight  or  hear- 
ing. 

Limberg  v.  Glenwood  Lumber  Co. 
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127  Cal.  600,  49  L.R.A.  33,  60  Pac. 
176. 

Where  plaintiff  is  a  foot  passenger, 
crossing  a  street  where  vehicles  are 
numerous,  it  is  his  duty  to  look  both 
ways,  and  the  same  duty  was  imposed 
on'  defendant's  driver  in  driving  the 
car  backward. 

Niosi  v.  Empire  Steam  Laundry,  117 
Cal.  257,  49  Pac.  185,  2  Am.  Neg.  Rep. 
494;  Baker  v.  Close,  204  N.  Y.  95,  38 
L.R.A.(N.S.)  487,  97  N.  E.  501,  2  N. 
C.  C.  A.  289;  Peterson  v.  Ballantine, 
206  N.  Y.  29,  89  L.R.A.(N.S.)  1147, 
98  N.  E.  202;  2  Elliott,  Roads  & 
Streets,  3d  ed.  §  1123,  p.  667. 

Henshaw,  J.,  delivered  the  opinion 
of  the  court: 

This  appeal  is  from  the  judgment 
and  from  the  order  denying  plain- 
tiflf's  motion  for  a  new  trial.  The 
cause  was  tried  before  a  jury,  which 
gave  its  verdict  for  defendant.  The 
action  was  to  recover  damages  for 
personal  injuries.  The  facts  and 
circumstances  are  the  following: 
Powell  street  runs  northerly  and 
southerly  in  the  city  and  county  of 
San  Francisco.  It  is  crossed  to  the 
north  by  Geary  street,  and  to  the 
south  by  O'Farrell  street.  Plain- 
tiff's oflRce  was  in  the  Elkan  Gunst 
Building,  situated  at  the  southwest 
corner  of  Geary  and  Powell  streets. 
Plaintiff  had  eaten  his  lunch  in  a 
building  at  the  northeast  comer  of 
O'Farrell  and  Powell  streets,  across 
Powell  street,  and  a  block  southerly 
from  his  office.  He  was  late  in  keep- 
ing an  appointment  at  his  office  at 
1  o'clock  of  the  afternoon,  and  so 
hurried  back  by  a  short  cut.  Thus, 
he  did  not  cross  to  the  westerly  side 
of  Powell  street  by  the  crosswalk 
established  for  pedestrians  at  its 
junction  with  O'Farrell,  nor  yet  did 
he  walk  along  the  east  side  of  Powell 
street  to  the  crosswalk  for  pedes- 
trians at  its  junction  with  Geary 
street.  To  the  contrary,  he  stepped 
into  Powell  street  a  short  distance 
from  the  comer  of  O'Farrell,  and 
proceeded  to  cross  Powell  street  at 
an  acute  angle  and  by  a  long  diago- 
nal. In  so  doing  it  is  contended  that 
he  used  all  due  care  and  was  in  the 
normal  possession  of  all  his  facul- 
ties.   Defendant's  automobile,  of  the 
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touring"  type,  with  hood  lowered  and 
projecting  beyond  the  tonneau,  had 
proceeded  down  or  southerly  on 
Powell  street  from  Geary  to  about 
the  middle  of  the  block,  where,  in 
front  of  the  Manx  Hotel,  situated 
on  the  west  side,  an  occupant  of  the 
automobile  alighted.  The  chauffeur 
was  left  alone  in  the  car.  It  was  his 
duty  to  await  the  return  of  the  oc- 
cupant. There  was  vacant  space 
along  the  curb  immediately  to  the 
rear  of  the  place  where  the  auto- 
mobile had  stopped,  and  the  chauf- 
feur proceeded  to  back  his  car  into 
this  space.  While  so  doing,  plain- 
tiff, hurrying  to  his  office  and  neith- 
er seeing  nor  hearing  nor  knowing 
of  the  presence  of  the  backing  auto- 
mobile, was  struck  by  the  projecting 
hood  and  thrown  down,  sustaining 
the  injuries  complained  of.  It  was 
a  little  after  midday,  the  street  car- 
ried a  heavy  traffic,  and  automobiles 
were  parked  along  all  of  the  west 
side  of  Powell  street  saving  at  the 
one  available  place  which  the 
chauffeur  sought  to  occupy.  Powell 
street  descends  sharply  toward  the 
south,  and  the  grade  up  which  the 
chauffeur  was  thus  backing  his  car 
was  from  7  to  10  per  cent. 

The  foregoing  sufficiently  pre- 
sents the  facts  necessary  to  an 
understanding  of  the  complaints 
which  appellant  makes  on  this  ap- 
peal. These  complaints  are  directed 
to  the  instructions  given  and  re- 
fused. Such  other  facts  as  may  be- 
come pertinent  to  an  understanding 
of  the  instructions  will  be  presented 
as  called  for. 

The  court  refused  to  instruct  the 
juiy  as  requested  by  plaintiff,  that 
if  it  found  from  the  evidence  that 
defendant's  auto  was  driven  "back- 
ward in  a  northerly  direction  on  the 
west  side  of  Powell  street,  etc.,  you 
may  find  defendant  guilty  of  negli- 
gence from  this  fact  alone."  This 
instruction  is  predicated  upon  an 
ordinance  of  the  city  of  San  Fran- 
cisco that  every  vehicle  upon  the 
streets  of  San  Francisco  shall  travel 
on  the  right  side  of  such  streets  and 


near  the  right-hand  curb  tiiereof. 
The  instruction  was 
properly  .  refused.  a-«.— wi— 
The  ordinance  is  to  baekiB*  o> 
^be  reasonably  con-  it~et-SeV-*' 
strued.     Its   terms  "«•■«•• 
have  no  reference  to 
the  right  of  chauffeurs,  in  congested 
districts  of  the  city  where  the  park- 
ing area  is  limited  and  the  vacant 
spaces  in  that  area  even  more  limit- 
ed, to  back  their  automobiles  into 
such  a  limited  space,  and  it  requires 
little  knowledge  of  the  operation  of 
such  vehicles  to  know  that  such 
backing  is,  in  many  instances,  the 
only  method  by  whfch  the  machine 
can  be  worked  into  the  space  and 
up  to  the  curb  of  the  street.    An- 
other section  of  this  ordinance  which 
is  relied  on  declares  it  shall  be  un- 
lawful to  propel  "any  vehicle  in  a 
backward  direction,  if,  by  so  doing, 
the  free  and  unin- 
terrupted    passage  Mnaiisip^ 

OI     any     vehicle     or    ordlBaaee— 

any   street  car   or  S^K'SlT'^SE-ce. 

interurban  car  shall 
be  impeded."  This  has  absolutely 
no  relevancy  to  the  evidence  and 
issues  in  this  case,  and  could  not, 
therefore,  have  been  made  with 
propriety  the  basis  of  any  instruc- 
tion. 

The  court  modified  certain  in- 
structions proposed  by  plaintiff  and 
gave  them  in  modified  form.  As 
modified,  the  instructions  were  un- 
impeachable, they  being  in  the  fol- 
lowing language : 

"In  determining  whether  the  de- 
fendant's chauffeur  was  guilty  of 
negligence  resulting  in  plaintifTs 
injury,  you  should  consider  all  the 
facts  of  the  case,  the  direction  in 
which  the  car  was  traveling,  the 
rate  of  speed  it  -„,„„„fc„^ 
traveled,  whether  ibMUa*  e*w- 
the  chauffeur  gave  »*•"•"«• 
any  signal  or  warning  before  turn- 
ing, or  while  traveling  backward, 
the  condition  of  the  street,  the  situa- 
tion and  surroundings  of  the  parties, 
the  manner  in  which  plaintiff  was 
crossing  the  street,  and  what  obser- 
vation, if  any,  the  chauffeur  made 
while  backing  his  car. 
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"If  the  jury  find  from  the  evi- 
dence that  the  person  in  charge  of 
defendant's  automobile  was  driving 
the  same  backward  in  a  northerly 
-kMki**  witfc-  direction  on  the 
ont  lookias-  west  side  of  Powell 
"••""""•  street,  and  did  not 

look  in  the  direction  that  said  auto 
was  running,  to  ascertain  if  anyone 
was  traveling  upon  or  crossing  said 
street  in  his  immediate  vicinity,  and, 
in  consequence,  ran  into  and  injured 
the  plaintiff,  then  the  defendant  was 
guilty  of  negligence." 

The  court  was  justified  in  refus- 
ing to  give  the  instructions  except 
in  the  modified  form,  the  first,  be- 
cause it  predicated  negligence,  as 
did  the  instruction 
-J^Sj^iVL '"  which  we  first  con- 
sidered, solely  upon 
the  backing  of  the  automobile.  Also, 
it  charged  the  jury  specifically  to 
find  the  defendant  guilty  of  negli- 
gence if  tiie  chauffeur  gave  no  sig- 
nals or  warning  before  starting 
backward  and  while  going  back- 
ward, and  yet  it  is  too  plain  to  need 
discussion  that  un- 
tbMBee^oi^  Iggg  plaintiff  was  in- 
jured because  of  the 
absence  of  such  signals,  such  negli- 
gence, even  if  it  were  proved,  would 
not  have  been  the  contributing 
cause  of  his  injury,  and  the  jury's 
verdict  could  not  have  been  founded 
upon  it;  and  the  second,  because  it 
directs  the  jury  to  find  that  defend- 
ant's chauffeur  was  negligent  if  he 
backed  his  car  when  "he  could  not 
see  over  the  back  of  said  auto,"  yet 
the  mere  fact  that  the  chauffeur 
could  not  see  over  the  back  of  the 
automobile  while  sitting  would  not, 
in  and  of  itself,  convict  him  of  neg- 
ligence in  the  backing  of  his  car  if 
-•-.fciiitrto  he  took  reasonable 
look  oTe*  precautions    before 

fek  .<  c«r.  g^j  ^jjjng  ^,y  looking 

backward  to  the  right  and  left,  or 
by  standing  up  and  so  looking  over 
the  back  of  his  car. 

The  court  instructed  the  jury,  at 
the  request  of  the  defendant,  as  fol- 
lows: "Ordinary  care,  or  its  op- 
posite, neglect,  are  not  absolute 
terms,  but  they  have  reference  to 
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times,  places,  and  circumstances,, 
and  where  a  plaintiff  is  a  foot  pas- 
senger, crossing  a  street  where 
vehicles  are  numerous,  it  is  his  duty 
to  look  both  ways,  and  the  same  duty 
was  imposed  on  defendant's  driver 
in  driving  the  car  backward."  The 
complaint  which  appellant  makes  of 
this  instruction  is  that  it  contains 
the  unjustifiable  declaration,  as  a 
matter  of  law,  that  it  is  the  duty  of 
a  pedestrian  in  crossing  a  street  to 
look  both  ways;  that  this  duty  is 
imposed  upon  the  pedestrian  when 
about  to  cross  a  street  (Niosi  v. 
Empire  Steam  Laundry,  117  Cal. 
257,  49  Pac.  185,  2  Am.  Neg.  Rep. 
494),  and  that  no  such  duty  is  in- 
cumbent on  him  when  actually  on 
the  thoroughfare.  Further,  appel- 
lant construes  the  instruction  as  as- 
serting that  "looking  both  ways" 
means  looking  backward  as  well  as 
forward,  and  that  such  is  distinctly 
not  the  rule  of  law  as  evidenced  by 
cases  like  Raymond  v.  Hill,  168  Cal. 
473,  143  Pac.  743.  It  is  not  over- 
stating it  to  say  that  in  the  present 
day,  in  the  city  of  San  Francisco, 
vehicular  traffic  by  automobiles  is 
a  hundred  times  as  great  as  that  by 
horse-drawn  vehicles.  Automobiles 
have  ceased  to  be  the  mere  play- 
things of  the  rich.  They  have  be- 
come a  part,  and  well-nigh  an  essen- 
tial part,  of  the  business  life  of  a 
city.  They  make  greatly  for  ex- 
pedition in  the  transaction  of  busi- 
ness, and  in  the  accomplishment  of 
this  attain  a  speed  far  beyond  that 
of  horse-drawn  vehicles.  Business 
has  adjusted  itself  to  this  new  mode 
of  transportation,  and  would  be  as 
little  inclined  to  abandon  it  as  it 
would  be  to  abandon  the  telephone. 
Municipal  authorities  have,  and 
properly  have,  recognized  the  neces- 
sity of  regulatory  provisions  con- 
trolling automobile  traffic  for  the 
safety  of  pedestrians  upon  the  one 
hand,  and  at  the  same  time,  to  the 
end  that  the  traffic  may  not  be  un- 
duly interfered  with,  have  adopted 
regulatory  provisions  controlling  the 
movements  of  pedestrians.  The 
most  familiar  of  these  provisions  is 
the   one   checking  automobiles   or 
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bringing  them  to  a  full  stop  as  they 
draw  up  to  intersecting  streets  in 
the  congested  portions  of  the  city, 
and  here  police  officers  are  frequent- 
ly stationed  to  regulate  the  traffic. 
It  then  becomes  a  necessity  for  the 
orderly  and  expeditious  movement 
of  this  traffic  in  such  congested  dis- 
tricts that  automobiles  should  be  al- 
lowed to  move  at  reasonable  speed 
between  intersecting  streets.  In 
many  municipalities  this  is  declared 
in  terms,  without  an  express  limita- 
tion upon  that  speed.  In  others,  to 
the  end  that  such  movements  may 
not  be  unduly  impeded  and  inter- 
fered with,  the  right  of  crossing 
streets  by  pedestrians  is  limited  to 
the  established  crosswalks.  No 
such  ordinance  has  yet  been  passed 
in  the  city  of  San  Francisco,  or  at 
least  we'  have  not  been  advised  of 
its  passage,  but  aside  ,  from  the 
existence  of  such  an  ordinance,  it  is 
palpably  true  that  in  the  exercise 
of  the  due  care  for  one's  own  pro- 
tection which  the  law  exacts  of 
everybody,  a  greater  degree  of  care 
is  necessary  upon  the  part  of  the 
pedestrian  who  undertakes  to  cross 
Hi«i.w.r-  a    congested    high- 

crouing  «treet     Way  Other  than  at 

-*.r.  ,e,nlred.      ^^^  established 

crosswalk,  and  especially  so,  if  in 
the  act  he  does  not  essay  a  direct 
crossing,  but  pursues  a  long  diago- 
nal route.  It  is  true  that  in  so  cross- 
ing the  care  required  of  this  pedes- 
trian was  especially  directed  to  the 
observation  of  vehicles  going  north 
on  the  easterly  side  of  Powell  street 
and  south  on  the  westerly  side,  but 
upon  neither  side  of  the  street  was 
he  relieved  from  the  duty  of  exer- 
cising ordinary  care  to  protect 
himself  against  automobiles  which 

might,  as  they  had 
»iSkii;Mwcie.  a  perfect   right   to 

do,  be  backing  into 
a  vacant  parking  stand.  The  obser- 
vation of  ordinary  care  by  such  a 
pedestrian  is  not  fully  performed  by 
merely  looking  to  the  left  or  right 
as  he  steps  upon  the  street.  The 
observance  of  that  care  is  impera- 
tive upon  him  during  all  of  the  time 
that  he  is  crossing.*   Scott  v.  San 


Bernardino  Valley  Traction  Co.  152 
Cal.  604,  93  Pac.  677.    Here  it  is 
in  evidence  from  plaintiff's  own  wit- 
nesses that  the  automobile,  in  back- 
ing up  the  grade,  made  an  extreme- 
ly loud  and  raucous  noise,  sufficient 
to  attract  the  attention  of  people 
upon  the  opposite  side  of  the  street, 
and  such  as  should  have  attracted 
the  attention  of  the  plaintiff  before 
he  put  himself  in  a  place  of  danger. 
If,  then,  under  these  circumstances, 
he  did  not  look,  the  jury  was  justi- 
fied   in   concluding  B^tde-ce- 
that  he  was  negli-  neirUKe«c«— 
gent  in  not  having  "««'»*•«»'• 
looked.    We  do  not  construe  the  in- 
struction given  as  meaning  that  it 
is  the  duty  of  a  pedestrian  to  look 
backward,  nor  yet  as  an  effort  to 
standardize  the   law  by  declaring 
that  a  pedestrian  must  constantly 
and  continuQusly  be  looking  from 
right  to  left.    We  construe  it  to  be 
no  morie  than  a  declaration  tiiat  in 
the  exercise  of  ordinary  care  it  is 
the  duty  of  such  a  i>edestrian  to  look 
to  the  right  and  to  the  left  whenever 
he  has  voluntarily  put  himself  in  a 
position  which  may  be  one  of  perD 
coming  from  either  T,yj,_,„. 
direction,     and     in  •tmetion- 
particular  where  he  «""*«■-"'"•»- 
has  received  adequate  warning  of 
the  likelihood  of  peril.     The  final 
objection  to  this  instruction,  namely, 
that  it  declares  the   duty  of  the 
pedestrian  and  the  duty  of  the  driver 
to  be  the  sam6,  and  that  this  is  an 
erroneous  statement  of  the  law,  is 
not  sustainable.    The  court  was  not 
here  attempting  an  elaboration  of 
the  duties  of  either,  or  of  both.    It 
was  not  attempting  to  declare  that 
in  the  exercise  of  the  due  care  re- 
quired of  each  the  quantum  which 
would  measure  up  to  due  care  was 
the  same  as  to  each.  _4,4,,,  „, 
It  was  merely  stat-  »*ae»tri«i«  •■« 
ing,  so  far  as  the  *'*^*'- 
chauffeur  was  concerned,  the  unim- 
peachable proposition,  favorable  in 
its  terms  to  the  pedestrian,  that  it 
was  the  duty  of  the  chauffeur  to 
look  carefully  abotit,  "to  look  both 
ways,"  before  backing  his  car. 
The  court  instructed  the  jury  as 
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ins   Cal.    47>, 

follows:  "Where. the  evidence  is  as 
consistent  with  a  neglect  of  duty  or 
care  on  the  part  of  the  injured  per- 
son as  it  is  with  a  neglect  of  duty 
or  care  on  the  part  of  the  person 
charged  with  causing  the  injury,  the 
injured  party  cannot  recover  in  an 
action  for  damages  for  the  injuries 
sustained." 

Appellant  founds  his  objection  to 
this  in  that  it  casts  the  burden  of 
proof  upon  the  plaintiff,  not  only  to 
show  the  negligence  of  the  defend- 
ant, but  to  show  his  own  absence  of 
contributory  negligence,  and  it  is 
said  that  while  this  instruction, 
given  in  the  case  of  Peterson  v.  Bal- 
lantine,  205  N.  Y.  32,  39  L.R.A. 
(N.S.)  1147,  98  N.  E.  202,' is  sound 
declaration  of  the  law,  because  in 
the  state  of  New  York  the  burden 
of  proving  these  things  is  on  the 
plaintiff,  the  rule  being  to  the  con- 
trary in  California  touching  the 
burden  of  proving  contributory  neg- 
ligence, the  instruction  was  erro- 
neous. The  difficulty  with  this  ob- 
jection, however,  is  that  the  instruc- 
tion has  not  the  slightest  reference 
.to    the    burden    of 

—absence   of  *  >'"'."»-"      v>* 

contrlbntorr  prOOf      at      all,      but 

-eifll,e-ce.  ^j^^jg  ^^j^  j^^  ^^^^^^ 

al  and  unimpeachable  terms  with 
the  weight  and  effect  of  evidence. 

It  is  contended  that  the  instruc- 
tions are  inconsistent  with  each 
other.  It  would  serve  no  useful  pur- 
pose to  set  forth  these  asserted  con- 
trary instructions  at  length.  So 
doing  would  only  establish  the 
hsrpertechnicality  and  unsoundness 
of  the  attack. 
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Finally,  a  reversal  is  sought  upon 
the  ground  that  the  court  disregard- 
ed one  of  its  own  rules,  which  pro- 
vides that  instructions  proposed  by 
either  party  shall  be  handed  to  the 
judge  personally,  and  a  copy  thereof 
delivered  to  the  adverse  party,  and 
that  all  instructions  to  the  jury  shall 
be  settled  between  court  and  coun- 
sel before  argument  to  the  ji^ry  be- 
gins. Aside  from  the  fact  that,  be- 
fore appellant  can  justly  ask  a  re- 
versal upon  this  ground,  he  must 
show  injury  from  a  ^_^ 

nonobservance      of  of*raie  ot 'court— 
the  rule,  and  here  f""*'**"*'*'** 

i_  ..  error. 

shows  none,  it  may 
be  added  that  the  asserted  error 
is  not  before  this  court.     It  can- 
not arise  on  the  appeal  from  the- 
judgment  for  it  is  _ppe.,„om 
supported  by  no  bill  jadKment— 
of    exceptions.      It  """"  ••»•"• 
cannot  arise  on  the  appeal  from  the 
order  denying  the  motion  for  a  new 
trial,  as  it  is  not  _ppe^  ,,.„ 
one  of  the  errors  or  motion  tor 
irregularities  relied  "'"'  *'*'*• 
on  in  support  of  that  motion.    Nor 
can  appellant,  charged  with  knowl- 
edge of  this  rule  since  he  here  re- 
lies upon  it,  rest  his  contention  upon 
any  surprise,  since  he  must  have 
known    before    the 
instructions      were  j^^^*,"!?  ** 
given  by  the  court  "    - 

to  the  jury  that  they  had  not  been 
submitted  to  him. 

The  judgment  and  order  appealed 
from  are  therefore  affirmed. 

Melvin,  J.,  and  Lorigan,  J.,  con- 
cur. 


ANNOTATION. 
LiabOitjr  for  injury  by  automobQe  wUIe  being  backed. 


I.  Backing  in  street  generally,  1499. 
11.  Where  car  is  backed  near  street  cars, 
1500. 
in.  Where  machine  is  backed  at  inter- 
section of  streets,  1601. 
rv.  Where     machine     is     backed     from 
garage,  1601. 

I.  Baeldno  in  atreet  generally. 
Drivers  of  automobiles  have  equal 
rights  in  using  the  streets  with  drivers 


of  other  vehicles  and  pedestrians,  the 
duty  resting  on  all  alike  to  exercise 
reasonable  care.  What  amounts  to  an 
exercise  of  such  care,  of  course,  de- 
pends primarily  upon  the  surround- 
ing circumstances.  Compliance  with 
this  duty  in  most,  if  not  all,  cases, 
would  seem  at  least  to  impose  upon 
the  driver  of  an  automobile  about  to 
back  his  machine,  the  duty  to  look  In 
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the  direction  in  which  he  is  about  to 
move. 

It  will  be  observed  that  in  the  re- 
ported case  (Sheldon  v.  James,  ante, 
1493)  recovery  was  sought  by  one  who 
was  struck,  while  crossing  the  street 
diagonally,  by  an  automobile  which 
was  being  backed  on  the  left  side  of 
the  street  into  a  parking  space,  and 
that  the  court  there  passes  upon  the 
applicability  of  certain  ordinances, 
and  considers  numerous  contentions 
as  to  the  negligence  and  contributory 
negligence  of  the  parties  under  the  cir- 
cumstances. 

In  Pease  v.  Gardner  (1915)  113  Me. 
264,  93  Atl.  650,  where  a  chauffeur 
suddenly  backed  an  automobile,  having 
its  top  up,  against  a  horse  and  wagon, 
of  the  presence  of  which  he  was  not 
aware,  and  took  no  sufficient  means  to 
ascertain,  his  conduct  was  held  negli- 
gent, the  court  stating  that  to  sud- 
denly back  an  automobile  in  a  street 
of  a  village  without  first  ascertaining, 
or  making  reasonable  efforts  to  ascer- 
tain, whether  another  vehicle  was 
standing  within  a  short  distance,  and 
without  giving  any  warning,  save  per- 
haps that  of  the  cut-out,  which  sound- 
ed almost  at  the  time  the  team  was 
struck,  clearly  showed  negligence. 

And  in  Grudberg  v.  Ehret  (1913)  79 
Misc.  627,  140  N.  Y.  Supp.  379,  where 
just  as  the  plaintiff  got  off  an  auto- 
mobile, which  was  standing  still,  and 
on  which  he  had  climbed  to  assist  a 
boy  to  free  his  foot,  the  machine  was 
backed,  without  warning,  uphill  a  dis- 
tance of  5  feet,  and  ran  over  him,  it 
was  held  that  the  plaintiff  had  a  right 
to  be  in  the  street,  and  that  the  unex- 
plained sudden  backing  without  wam- 
'  ing  called  for  an  explanation,  and  that 
a  dismissal  of  the  complaint  was  error. 

And  in  Enstrom  v.  Neumoefren 
(1911)  126  N.  Y.  Supp.  660,  it  was 
held  that  a  pedestrian,  injured  during 
the  middle  of  the  day  by  an  automo- 
bile which  was  backed  without  warn- 
ing, was  not  guilty  of  contributory 
negligence  in  attempting  to  cross  back 
of  the  automobile  which  was  about  6 
feet  distant,  when  others  directly  in 
front  of  him  had  crossed  safely,  as  he 
was  not  called  upon  to  assume  that 


the  machine  would  be  backed  without 
warning. 

In  Pyers  v.  Tiers  (1916)  89  N.  J.  L. 
520,  99  Atl.  130,  where  a  motor  cyclist 
collided  with  an  automobile  while  at- 
tempting to  avoid  the  defendant's  au- 
tomobile, which  there  was  evidence 
to  show  was  backed  into  the  street 
without  warning,  in  violation  of  the 
Motor  Vehicle  Act,  providing  that  no 
vehicle  should  back  or  make  a  turn  in 
any  street  if  by  so  doing  it  interferes 
with  other  vehicles,  the  questions  of 
negligence  and  contributory  negli- 
gence were  held  for  the  jury. 

And  in  Curley  v.  Electric  Vehicle 
Co.  (1902)  68  App.  Div.  18,  74  N.  Y. 
Supp.  35,  it  was  held  that  whether  the 
driver  of.  the  horse  attached  to  the 
plaintiff's  cab  was  guilty  of  contribu- 
tory negligence,  and  whether  the  act 
of  the  defendant's  employee  in  back- 
ing an  electric  cab  into  the  horse  con- 
stituted negligence,  or  a  trespass, 
were  for  the  jury,  there  being  evidence 
that,  upon  the  refusal  of  the  plaintiff's 
driver  to  yield  an  advantageous  posi- 
tion in  a  line  of  cabs  at  the  demand  of 
the  defendant's  driver,  the  latter  cut 
in  ahead  of  the  plaintiff's  cab  and 
backed  into  the  horse. 

/J.  Where  car  ia  iMcked  near  street  cart. 

The  presence  of  street  cars,  or 
street  car  stops,  near  the  point  where 
an  automobile  is  backed,  is  a  fact  en- 
tering into  the  determination  of 
whether  proper  care  was  exercised. 

Thus,  it  has  been  held  that  it  is  neg- 
ligence for  the  driver  of  an  automo- 
bile standing  near  the  pavement  in  a 
city  near  the  point  where  street  car 
passengers  are  admitted  and  dis- 
charged, to  back  the  machine  with 
great  force  without  warning,  and  with- 
out looking  around  to  ascertain 
whether  or  not  his  act  will  endanger 
persons  about  to  board  a  street  car. 
Shamp  V.  Lambert  (1909)  142  Mo. 
App.  567,  121  S.  W.  770.  The  question 
of  contributory  negligence  in  this  case 
was  held  properly  left  to  the  jury, 
there  being  evidence  that  only  a  mo- 
ment before  being  struck  the  plaintiff 
had  taken  her  place  near  the  point 
where  street  cars  took  on  passengers^ 
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and  was  watching  an  approaching  car 
which  she  wished  to  board. 

In  Pierson  v.  Lyon  (1910)  243  III. 
370,  90  N.  E.  693,  affirming  (1909)  150 
111.  App.  116,  where  a  street  car  con- 
ductor was  injured  while  on  the  run-  ' 
ning  board  of  his  car,  through  a  col- 
lision between  the  car  and  a  motor 
truck,  and  the  evidence  was  conflicting 
as  to  whether  the  truck  backed  into 
the  car,  or  the  latter  ran  into  the 
truck,  the  evidence  was  held  to  justify 
the  jury's  finding  that  the  backing  of 
the  truck  was  the  proximate  cause  of  ' 
the  injury. 

It  was  further  held  in  this  case  that 
it  could  not  be  said  as  a  matter  of  law, 
that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  riding  on  the 
footboard  of  an  open  car  while  collect- 
ing fares,  or  that  his  failure  to  see 
and  anticipate  the  danger  .was  con- 
tributory negligence,  but  that  these 
were  questions  for  the  jury. 

III.  Where  machine  ia  hacked  at  inter- 
eeetion  of  etreete. 

While  the  duty  to  exercise  reason- 
able care  in  backing  at  street  inter- 
sections remains  the  same  as  else- 
where, the  crossing  and  recrossing  of 
traffic  at  such  places  injects  another 
element  in  determining  whether  such 
care  has  been  exercised  under  the  cir- 
cumstances. But  one  case  involving 
an  injury  from  backing  an  automobile 
at  a  street  intersection  has  been  dis- 
closed. I 

In  Westervelt  v.  Schwabacher 
(1918)  —  Wash.  — ,  176  Pac,  545, 
where  the  plaintiff  was  struck  by  the 
defendant's  automobile,  which  was  be- 
ing backed,  the  question  of  contribu- 
tory negligence  was  held  properly  left 
to  the  jury,  where  it  appeared  that  as 
the  plaintiff  neared  a  right-angle  in- 
tersection of  streets  the  defendant's 
automobile  passed  him  going  in  the 
same  direction,  and  started  over  the 
crossing,  apparently  with  the  inten- 
tion of  turning  into  the  intersecting 
street;  that  when  last  noticed  by  the 
plaintiff  the  machine  was  near  the  cen- 
ter of  the  intersection;  that  the 
plaintiff  started  to  cross  the  street  on 
which  he  was  walking,  stopped  mo- 
mantarily  to  allow  an  automobile  pro- 
ceeding along  the  intersecting  street 


to  cross,  and,  without  again  looking, 
proceeded  on  his  way,  and,  after  tak- 
ing a  few  st^ps,  was  struck  by  the 
defendant's  machine,  which  was  being 
backed. 

IV.  Where  matMHe  ^a  hacked  from 
garage. 

Several  cases  have  arisen  in  which 
an  injury  resulted  from  the  backing 
of  an  automobile  from  a  garage. 

In  Holmes  v.  Sandpoint  &  Inter- 
urban  R.  Co.  (1913)  25  Idaho,  345,  137 
Pac.  532,  where  an  owner  of  an  auto- 
mobile sought  to  recover  for  an  in- 
jury to  his  machine  by  a  street  car 
while  the  automobile  was  being  backed 
out  of  a  garage,  an  instruction  that  it 
was  not  negligence  in  law  for  the 
driver  to  back  the  machine  into  the 
street,  and  that  it  was  not  his  duty 
to  look  and  listen  before  doing  so,  was 
held  erroneous.  The  court  stated  that 
they  were  unable  to  understand  how 
it  could  be  assumed  that  the  owner  or 
his  chauffeur  had  a  right  to  back  the 
car  out  of  the  garage  across  the  side- 
walk and  street  without  ever  looking 
back  to  see  whether  a  pedestrian, 
team,  or  street  car  might  be  passing, 
that  if  the  machine  had  backed  onto  a 
child  passing  along  the  sidewalk  the 
owner  no  doubt  would  have  been  lia- 
ble, and  laid  down  the  rule  that  it  was 
the  duty  of  a  person  moving  a  machine 
out  of  the  garage  onto  the  street  to 
keep  a  lookout  for  the  traveling  public. 

In  Texas  Motor  Go.  v.  Bufiington 
(1918)  134  Ark.  320,  203  S.  W.  1013, 
where  the  right  of  a  pedestrian  to  re- 
cover for  an  injury  received  by  an 
automobile  which  was  being  backed 
was  involved,  the  rights  and  duties  of 
the  parties  were  stated  in  the  follow- 
ing language:  "Automobilists  and 
the  drivers  of  other  vehicles  have  the 
right  to  share  the  street  with  pedes- 
trians, but  they  must  anticipate  the 
presence  of  the  latter,  and  exercise 
reasonable  care  to  avoid  injuring 
them;  care  must  be  exercised  com- 
mensurate with  the  danger  reasonably 
to  be  anticipated."  In  this  case  an  in- 
struction, in  effect,  that  the  failure  of 
the  driver  of  the  defendant's  car  to 
keep  a  lookout  for  pedestrians,  and  to 
sound  his  horn  as  a  warning,  con- 
stituted negligence  per  se,  was  held 
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incorrect,  the  testimony  in  the  case 
being  such  that  reasonable  minds 
might  -draw  different  inferences  on  the 
question. 

A  further  instruction  was  held  er- 
roneous that  the  verdict  should  be  for 
the  plaintiff,  if  it  was  found  that  the 
automobile  was  being  backed  at  a 
greater  speed  than  a  person  of  ordi- 
nary prudence  would  have  done,  tak- 
ing into  consideration  the  location  of 
the  garage,  the  pedestrians  ordinarily 
passing  along  and  across  the  street, 
and  the  general  traffic,  since  it  omitted 
all  consideration  of  the  speed  of  the 
car  being  the  proximate  cause  of  the 
injuryl 

In  this  case,  where  the  evidence  was 
conflicting  as  to  whether  the  machine 
which  struck  the  plaintiff  when  he  was 
crossing  the  street  between  blocks  was 
backed  out  of  a  garage,  or  merely 
backed  out  of  the  entrance,  and  as  to 
the  distance  the  car  was  moved,  the 
speed,  the  care  exercised  by  the  driver 
in  looking,  and  the  exercise  of  care  by 
the  plaintiff  in  crossing  the  street 
diagonally  between  blocks,  it  was  held 
that  the  questions  of  negligence  and 
contributory  negligence  were  for  the 
jury. 

In  Ostcrmeier  v  Kingman-St.  Louis 
Implement  Co.  (1914)  255  Mo.  128, 
164  S.  W.  218,  where  a  chauffeur,  after 
asking  some  school  boys  if  the  way 
was  clear  and  getting  an  affirmative 
answer,  backed  his  car  from  a  garage 
in  a  quadrant  of  a  circle,  blowing  his 
horn  as  he  started  and  again  as  he 
entered  the  street,  and  continued  back- 
ing and  looking  in  the  direction  oppo- 
site to  that  in  which  he  was  going 
until  he  struck  a  street  sweeper  work- 
ing near  the  middle  of  the  street  with 
his  back  toward  the  automobile,  it  was 
held  that  the  chauffeur  was  guilty  of 


negligence  in  backing  his  car  over  the 
plaintiff  while  looking  in  the  opposite 
direction,  and  that  it  was  not  negli- 
gence for  the  plaintiff  to  have  his  eyes 
on  his  work  and  fail  to  see  the  car,  un- 
der the  circumstances. 

In  Ferguson  v.  Reynolds  (1918)  — 
Utah,  — ,  176  Pac.  267,  where  a  street 
sweeper  was  injured  by  an  automobile 
being  negligently  backed  out  of  a 
garage  without  giving  any  warning, 
contrary  to  an  ordinance  providing 
that  "no  person  in  charge  of  a  vehicle 
shall  back  the  same  without  ample 
warning  having  been  given  by  him; 
and  while  backing  unceasing  vigilance 
must  be  exiercised  not  to  injure  per- 
sons or  property  in  the  rear,"  the  neg- 
ligence of  the  chauffeur  was  not  dis- 
puted, the  questions  at  issue  being  as 
to  the  ownership  of  the  car,  and  the 
relation  of  the  chauffeur  and  the  de- 
fendants. 

In  this  case  an  instruction,  in  effect, 
that  a  street  sweeper,  or  pedestrian, 
who  undertakes  to  use  the  street 
where  it  is  frequently  used  by  auto- 
mobiles or  other  vehicles,  has  the 
right,  without  looking  or  listening,  to 
presume  that  drivers  of  automobiles 
are  observing  the  law,  and  will  so  re- 
duce or  gauge  their  speed  and  will 
conduct  themselves  so  as  to  meet 
the  obligations  which  circumstances 
demand  of  them  at  such  place,  was 
held  to  merely  inform  the  jury  that 
the  plaintiff  had  a  right  to  assume 
that  the  drivei-  of  the  automobile  would 
exercise  ordinary  care  in  driving  the 
car,  yyhich  the  court  stated  was  the 
law  everjrwhere,  and  the  instruction 
was  held  not  tantamount  to  charging 
the  jury  that  the  plaintiff  was  not  re- 
quired to  exercise  any  care. 

J.  T.  W. 
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NATIONAL  COUNCIL  OF  THE  KNIGHTS  AND  LADIES  OP 
SECURITY,  Plflf.  in  Err., 

V. 

MORGAN  L.  GLENN. 

Florida  Supreme  Court  —  December  21,   1918. 
(—  Fla.  — ,  80  So.  516.) 

Insurance  —  reinstatement  —  pregnancy  as  ill  health. 

1.  Pregnancy  is  not  a  personal  ailment  or  condition  of  bad  or  unsound 
health,  so  as  to  violate  an  agreement  or  stipulation  that  a  member  of  a 
beneficiary  society  shall  not  be  reinstated  after  suspension  for  nonpay- 
ment of  dues,  unless  such  member  is  in  good  health  at  the  time  of  the 
reinstatement. 

[See  note  on  this  question  beginning  on  page  1507.] 


Pleading  —  plea  of  want  of  good 
health. 

2.  In  a  suit  on  an  insurance  policy 
issued  by  a  beneficiary  society,  where 
the  terms  of  the  contract  provide  for 
the  reinstatement  of  a  policyholder 
who  is  in  arrears,  upon  his  payment 
of  all  overdue  assessments,  provided 
"he  be  in  good  health  at  the  time  of 
making  payment  to  the  financier,  with 
a  view  to  reinstatement,"  a  plea  that 
the  insured  was  "not  in  good  health" 
at  the  time  of  his  reinstatement  is  too 
vague  and  indefinite,  and  the  defend- 
ant may  be  required  to  set  forth 
definitely  and  specifically  in  what  re- 
spect the  insured  was  not  in  good 
health,  and  the  nature  of  his  ill  health. 
Evidence  —  harden  of  proof. 

3.  Where  such  ill  health  is  pleaded, 
the  burden  of  proof  is  upon  the  de- 
fendant to  establish  it  by  a  preponder- 
ance of  the  testimony. 

Appeal  —  refused  instruction  —  gen- 
'  eral  charge. 

4.  The  fact  that  an  instruction  con- 
tains the  correct  law  governing  the 
case  is  no  ground  for  exception,  if  re- 
fused, if  it  appearii  that  the  court's 

Headnotes  1-4  by  Bbowne,  Ch.  J. 


charge  covered  the  principle  embodied 
in  the  instruction  requested,  and  fully 
and  correctly  instructed  the  jury  on 
the  point. 

Trial  —  question  for  jury  —  good 
health. 

5.  The  jury  must  determine  from  all 
the  evidence  whether  or  not  insured 
was  in  good  health  when  he  was  re- 
instated in  a  benefit  society  whose 
rules  required  good  health  as  a  con- 
dition of  reinstatement. 

Evidence  —  hearsay  —  opinion  as  to 
health. 

6.  The  opinion  of  a  man  who  is  in 
one  city  on  a  certain  date  about  the 
state  of  health,  on  that  date,  of  his 
wife,  who  is  in  another  city,  or  what 
he  has  heard  about  it,  is  not  admis- 
sible in  evidence  upon  the  question 
of  such  state  of  health. 

Appeal  —  refusal  to  strike  testimony 
—  issue  not  in  case. 

7.  Refusal  to  strike  testimony  al- 
leged to  show  waiver  of  forfeiture  in 
an  action  on  a  mutual  benefit  certifi- 
cate is  not  error,  where  no  such  error 
was  claimed  or  presented  in  the  case. 


Ebbor  to  the  Circuit  Court  for  Gadsden  County  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  brought  to  recover  the  amount  alleged 
to  be  due  on  a  beneficiary  certificate.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Greene  S.  Johnston,  Jr.,  and  erally  construed  in  favor  of  the  in- 
Guyte  P.  McCord,  for  plaintiff  in  sured  or  his  beneficiary  than  in  favor 
error:  of  the  remainder  of  the  membership 

The  contract  should  not  be  more  lib-      composing  the  society. 
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Crosse  v.  Supreme  Lodge,  K.  &  L. 
H.  254  III.  80,  45  L.R.A.(N.S.)  162,  98 
N.  E.  261;  Timmerhoff  v.  Supreme 
Tent,  K.  M.  155  111,  App.  895;  Coughlin 
V.  Knights  of  Columbus,  79  Conn.  218, 
64  Atl.  22S;  Supreme  Lodge,  K.  H.  v. 
Jones,  36  Ind.  App.  121,  69  N.  E.  718; 
Thomas  v.  Knights  of  Maccabees,  85 
Wash.  665,  L.R.A.1916A,  750,  149  Pac. 
7,  Ann.  Cas.  1917B,  804. 

Where  there  is  no  ambiguous  lan- 
guage in  the  contract  requiring  the 
meaning  to  be  construed  by  the  court, 
it  is  the  duty  of  the  court  to  enforce 
the  contract  as  made,  so  long  as  it  is 
not  in  violation  of  law  or  against  pub- 
lic policy. 

Crosse  v.  Supreme  Lodge,  K.  L.  H. 
254  111.  80,  45  L.R.A.(N.S.)  162,  98 
N.  E.  261 ;  Thomas  v.  Knights  of  Mac- 
cabees, 85  Wash.  665,  L.R.A.1916A, 
750,  149  Pac.  7,  Ann.  Cas.  1917B,  804; 
Hartman  v.  National  Council,  76  Or. 
153,  L.R.A.1915E,  152,  147  Pac.  931; 
Burke  v.  Grand  Lodge,  A.  0.  U.  W. 
186  Mo.  App.  450,  118  S.  W.  493; 
Coughlin  V.  Knights  of  Columbus,  79 
Conn.  218,  64  Atl.  223;  Supreme  Lodge, 
K.  H.  V.  Jones,  35  Ind.  App.  121,  69 
N.  E.  718. 

By  failure  to  pay  the  April,  1915, 
assessment  until  June  4,  1915,  or  the 
May,  1915,  assessement  until  June  4, 
1915,  the  insured,  by  such  failure, 
ipso  facto  forfeited  all  her  rights  un- 
der the  certificate,  and  no  act  of  any 
kind  was  necessary  by  anyone  else  to 
complete  such  forfeiture. 

Modem  Woodmen  v.  Tevis,  54  C.  C. 
A.  293,  117  Fed.  369;  Lehman  v.  Clark, 
174  111.  279.  43  L,R.A.  648,  51  N.  E. 
222;  Northwestern  Traveling  Men's 
Asso.  V,  Schauss,  148  111.  304,  35  N,  E. 
747;  Field  v.  National  Council,  K.  L. 
S.  64  Neb.  226,  89  N.  W.  774. 

In  order  to  reinstate,  the  suspended 
member  must  comply  with  the  terms 
of  the  contract  relating  to  reinstate- 
ment. And  the  question  on  this  point 
is  the  condition  of  the  health  of  the 
insured  at  the  time  payment  was  made, 
and  not  what  the  beneficiary  knew  or 
did  not  know  about  it  when  he  paid 
the  assessment  in  another  town,  many 
miles  away  from.the  insured. 

Court  of  Honor  v.  Dinger,  221  111, 
176,  77  N.  E.  557;  Modern  Woodmen  v. 
Tevis,  54  C.  C,  A,  293,  117  Fed.  369; 
Field  V.  National  Council,  K.  L.  S.  64 
Neb.  226,  89  N.  W.  774;  Graves  v. 
Modern  Woodmen,  85  Minn.  396,  89 
N.  W.  6;  Odd  Fellows  Ben.  Asso.  v. 
Smith.  101  Miss.  332.  58  So.  100. 


It  is  sound  policy  to  hold  a  member 
to  strict  compliance  with  the  laws  of 
the  order  respecting  the  payment  of 
dues,  and  the  regulation  requiring  the 
applicant  for  reinstatement  to  be  at 
the  time  in  good  health. 

Woodmen  of  World  v,  Jackson,  80 
Ark.  419,  97  S,  W,  673;  Supreme  Com- 
mandery,  U.  O.  G.  C.  v.  Bernard,  26 
App.  D.  C.  169,  6  Ann.  Cas.  694;  Sheri- 
dan V.  Modern  Woodmen,  44  Wash.  230, 
7  L.R.A.(N.S.)  973,  120  Am.  St.  Rep. 
987,  87  Pac.  127;  Hay  v.  People's  Mut. 
Benev.  Asso.  143  N.  C.  256,  56  S.  E. 
623;  Gifford  v.  Workmen's  Ben.  Asso. 
105  Me.  17,  72  Atl.  680,  17  Ann.  Cas. 
1173;  Sho waiter  v.  Modern  Woodmen. 
156  Mich.  390,  120  N.  W.  994;  Grand 
Lodge,  A.  0.  U.  W.  v,  Taylor,  44  Colo, 
373,  99  Pac.  570;  Bixler  v.  Modem 
Woodmen,  112  Va.  678,  38  L.R.A.(N.S.) 
571,  72  S.  E,  704;  Royal  Highlanders 
V.  Scovill,  66  Neb.  213,  4  L.R.A.(N.S.) 
421,  92  N.  W.  206;  Modem  Woodmen 
V.  Tevis,  54  C.  C.  A.  293,  117  Fed. 
369;  Clair  v.  Supreme  Council,  R.  A. 
172  Mo.  App.  709,  155  S.  W.  892;  Jones 
v.  Modern  Brotherhood,  153  Wis.  223, 
140  N.  W.  1069;  Knode  v.  Modem 
Woodmen,  171  Mo.  App,  377,  157  S.  W. 
818;  United  Commercial  Travelers  v. 
Young,  128  C.  C.  A.  648,  212  Fed.  132; 
Borgraefe  v.  Supreme  Lodge,  K,  L.  H. 
22  Mo.  App.  127. 

Messrs.  Watson  &  Wright  for  de- 
fendant in  error, 

Browne,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  brought  to  re- 
cover upon  a  beneficiary  certificate 
issued  by  the  plaintiff  in  error  to 
Mrs.  Lonnie  L.  Glenn,  in  which  her 
husband,  Morgan  L.  Glenn,  was  the 
beneficiary.  Verdict  was  rendered, 
and  judgment  entered  against  de- 
fendant below,  who  brings  writ  of 
error  to  this  court. 

By  the  terms  of  the  contract,  as- 
sessments of  holders  of  insurance 
certificates  became  due  on  the  first 
of  each  month,  and  in  case  of  failure 
to  pay  the  assessment  on  or  before 
the  last  day  of  the  month,  the  holder 
would  be  autcHnatically  suspended, 
but  could  reinstate  himself  by  mak- 
ing payment  within  sixty  days  of  all 
arrears  of  every  kind,  "provided, 
however,  that  he  be  in  good  health 
at  the  time  of  making  payment  to 
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the  financier,  with  a  view  to  rein- 
statement." 

Mrs.  Glenn  failed  to  pay  her  April 
and  May  assessments,  and  thereby 
became  automatically  suspended  on 
the  last  day  of  April.  Within  sixty 
days,  to  wit,  the  4th  day  of  June 
thereafter,  payment  of  all  arrears 
was  made  and  accepted  by  the  finan- 
cier.   On  June  9th,  Mrs.  Glenn  died. 

The  first  assignment  of  error  is 
based  upon  the  overruling  of  de- 
fendant's motion  for  a  new  trial,  the 
first  three  grounds  of  which  are  that 
the  verdict  was  contrary  to  law,  to 
the  evidence,  and  to  the  law  and 
evidence.  In  discussing  these,  the 
plaintiff  in  error  contends  that  the 
rule  that  contracts  of  insurance 
should  be  liberally  construed  in 
favor  of  the  insured  does  not  apply 
to  insurance  contracts  with  benefi- 
ciary associations.  Neither  the 
record  nor  the  briefs  disclose  any 
reason  for  invoking  this  rule,  and 
no  question  arose  in  the  trial  of  the 
cause  which  makes  it  pertinent. 

As  we  view  this  case  it  hinges 
solely  upon  the  question  of  fact, 
whether  or  not  the  beneficiary  was 
in  good  health  at  the  time  she  made 
payment  of  what  ^he  was  in  arrears, 
for  the  purpose  of  reinstatement. 
On  this  question  the  court  charged 
the  jury  that  "pregnancy  is  not  a 
personal  ailment  or 
rein  ~a°e^nt  Condition  of  bad  or 
TTP'.f*".?^'"'  •"     unsound   health   so 

111  lienltn.  .    «    j 

as  to  violate  an 
agreement  or  stipulation  'that  a 
member  of  a  beneficiary  society 
shall  not  be^  reinstated  after  sus- 
pension for  nonpasrment  of  dues, 
unless  such  member  is  in  good 
health  at  the  time  of  the  reinstate- 
ment." 

This  charge  correctly  states  the 
law. 

In  Rasicot  v.  Royal  Neighbors,  18 
Idaho,  85,  29  L.R.A.(N.S.)  433,  138 
Am,  St.  Rep.  180,  108  Pac.  1048, 
it  was  held :  "An  agreement  or  stip- 
ulation in  a  contract  of  insurance 
made  with  a  married  woman  that 
the  policy  shall  not  go  into  effect  un- 
less it  is  delivered  to  her  'while  in 
sound  health'  is  not  violated  by  rea- 
2  A.L.R.— 95. 
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son  of  the  applicant  being  pregnant 

at  the  time  of  the  delivery  of  the 

policy." 

See  also  American  Order  v.  Stan- 
ley, 5  Neb.  (Unof.)  132,  97  N.  W. 
467. 

Whether  the  insured  was  in  good 
health  on  the  4th  of  June  was  a 
question  of  fact  for  T,iai-,ne.tion 
the  jury  to  deter-  for  jnrr— 
mine  from  the  evi-  "^*  "'•"*• 
dence.    The  defendant  pleaded  that 
the  insured  was  not  in  good  health 
when  she  was  reinstated,  and  the 
burden  was  upon  him  to  prove  this 
by  a  preponderance  Evideace- 
of    the    testimony.  bnrd«n  of 
Dr.      Greene,      of  »"*"'' 
Greenville,  and  Dr.  Davis,  of  Quin- 
cy,  were  the  only  witnesses  who 
testified  on  this  point,  and  neither 
one  undertook  to  state  that  on  the 
day  when  she  was  reinstated  she 
was  not  in  good  health,  in  the  legal 
acceptance  of  the  term  as  applied 
to  contracts  of  life  insurance. 

In  a  letter  from  Dr.  Greene  to 
Dr.  Davis,  introduced  in  evidence, 
he  said:  "I  desire  to  say  that  up 
until  the  3d  or  4th  of  June,  1915, 
when  I  last  saw  her,  her  indisposi- 
tion was  merely  the  vomiting  of 
pregnancy.  In  other  words,  her 
condition  at  that  time  was  absolute- 
ly a  physiological  one." 

He  testified:  "On  June  4,  1915, 
Mrs.  Glenn's  condition  Was  the  di- 
rect result  of  her  pregnancy,  which 
I  consider  a  physiological  condition. 
It  is  not  possible  for  a  person's  con- 
dition as  to  the  same  subject-matter 
to  be  both  physiological  and  patho- 
logical at  one  and  the  same  time. 
However,  a  physiological  condition 
may  become  pathological;  for  in- 
stance, the  normal  vomiting  of  preg- 
nancy may  become  so  pronounced  as 
to  endanger  the  life  of  a  woman,  in 
which  case  it  would  undoubtedly  be 
classed  as  a  pathological  condition. 
.  .  .  In  my  letter  to  Dr.  J.  C. 
Davis,  of  Quincy,  I  meant  that  all 
of  the  symptoms  with  which  Mrs. 
Glenn  was  suffering  were  due  to 
pregnancy,  which  pregnancy  I  con- 
sider a  physiological  condition,  or 
natural   condition.     I   have   never 
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seen  Mrs.  Glenn  since  the  nigfht  she 
was  taken  from  Greenville  to  Quin- 
cy,  Florida." 

He  also  testified  that  he  made  an 
examination  of  Mrs.  Glenn's  urine, 
and  found  no  albumen  or  casts,  and 
there  was  no  sugar  present. 

Dr.  J.  C.  Davis,  a  medical  expert, 
testified  in  part  as  follows :  "From 
my  experience  as  a  physician  I 
would  say  that  if  an  examination  is 
made  of  the  urine  of  a  person,  and 
that  examination  shows  no  albumen 
or  casts  in  the  urine,  I  would  say 
that  the  person  whose  urine  had 
been  examined  was  not  suffering 
from  pernicious  vomiting  of  preg- 
nancy. The  condition  of  pernicious 
vomiting  of  pregnancy  could  not 
exist  without  at  the  same  time  there 
being  albumen  or  casts  in  the  urine. 
.  .  .  A  physiological  condition 
with  reference  to  a  human  being  is 
a  normal  condition.  A  pathological 
condition  is  a  diseased  condition.  It 
is  not  possible  for  a  physiological 
and  a  pathological  condition  to  exist 
at  one  and  the  same  time  with  refer- 
ence to  the  same  subject-matter  in 
one  person.  The  condition  of  a 
woman  who  is  pregnant,  in  a  state 
of  normal  pregnancy,  is  p^siologi- 
cal.  A  person  who  is  in  a  physio- 
logical condition  of  health  is  in  good 
health.  ...  If  a  woman  was 
pregnant,  and  examination  was 
made  of  the  urine,  and  that  exami- 
nation disclosed  no  albumen  and  no 
casts,  I  would  say  she  was  in  a  nor- 
mal condition." 

Mrs.  Glenn  came  under  Dr. 
Davis's  care  on  the  morning  of 
June  6th;  twelve  hours  later  he 
made  his  first  examination  of  her, 
and  "found  that  she  was  affected 
with  pernicious  vomiting  of  preg- 
nancy." He  also  testified  that  when 
Dr.  Greene  turned  her  over  to  him 
on  the  morning  of  June  6th,  he  stat- 
ed "that  she  was  in  a  normal  condi- 
tion." He  also  testified  that  "it  is 
possible  for  a  patient  to  develop  a 
condition  of  pernicious  vomiting  of 
pregnancy  and  die  within  twelve 
hours,  of  uremic  poisoning." 

From  this  it  appears  tiiat  there 
was  sufficient  evidence  to  justify  the 


jury  in  their  verdict,  and  that  the 
defendant  below  failed  to  establish 
his  plea  that  on  June  4th  the  insured 
was  "not  in  good  health,  suffering 
from  a  pernicious  vomiting  of  preg- 
nancy." 

The  second  assignment  of  error  is 
based  upon  the  ruling  of  the  court, 
requiring  compulsory  amendment 
of  the  defendant's  plea  that  at  the 
time  the  insured  was  reinstated  she 
was  "not  in  good  health."  The  court 
required  the  defendant  to  "definite- 
ly and  specifically  set  forth  in  what 
respect  the  insured  was  not  in  good 
health  at  the  time  alleged  in  said 
plea,  and  the  nature  p,e,„ii,,_pie, 
of  her  ill  health  at  of  want  of 
such  time."  We  find  '~*  **•"•'• 
no  error  in  this  ruling.  The  alle- 
gation that  a  person  was  "not  in 
good  health"  is  too  vague  and  in- 
definite to  put  a  party  on  notice  of 
what  is  intended  to  be  proved  under 
that  allegation,  and  tends  to  sub- 
ject him  to  surprise  and  prevent 
him  from  preparing  to  meet  it  on 
the  trial.  If  tiie  defendant  was  suf- 
ficiently advised  at  the  time  it  swore 
to  its  plea  that  the  insured  "was  not 
in  good  health,"  it  must  have  known 
the  malady  it  claimed  she  was  suf- 
fering from,  and  it  was  its  duty  to 
state  it  so  that  the  plaintiff  could  be 
prepared  to  meet  it  on  trial. 

The  third,  fourth,  fifth, aixth,  and- 
seventh  assignments  relate  to'  rul- 
ings of  the  court  sustaining  objec- 
tions by  the  plaintiff  to  questions 
propounded  to  the  husband  of  the 
insured  as  to  "when  was  it  first 
brought  to  his  notice  that  his  wife 
was  ill;"  "when  was  he  notified  to 
come  and  bring  his  wife  home;" 
"whether  or  not,  on  or  atx>ut  June 
4th,  he  received  information  that 
his  wife  was  ill;"  "whether  or  not 
he  had  sworn  at  a  previous  trial 
that  he  had  received  information  on 
June  4th  that  she  was  ill;"  and 
"whether  he  went  to  Greenville  in 
answer  to  any  summons  from  any 
member  of  his  Mrife's  family  or  her 
attending  physician." 

The  pivotal  point  in  this  case  was 
the  actual  condition  of  health  of  the 
insured  on  the  4th  day  of  June.   On 
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this  day  and  for  some  days  ^rior 
thereto  the  husband  was  in  Quincy, 
and  his  wife  in  Greenville,  and  his 
opinion  of  the  condition  of  her 
health,  or  what  he 
fc  JifS?^  had  heard  about  it, 

kSaitkf  **  *"  ^^^  "°*  competent 
testimony  as  to  the 
actual  condition  of  her  health. 
Counsel  for  plaintiff  in  error  has 
correctly  stated  the  proposition: 
"The  question  on  this  point  is  the 
condition  of  health  of  the  insured 
at  the  time  payment  was  made,  and 
not  what  the  beneficiary  knew  or  did 
not  know  about  it  when  he  paid  the 
assessment  in  another  town,  many 
miles  away  from  the  insured." 

The  eighth  and  ninth  assignments 
relate  to  the  denial  of  the  defend- 
ant's motion  to  strike  testimony 
which  he  claims  tended  to  show  a 
waiver  of  forfeiture.  The  plaintiff 
below  did  not  claim  any  waiver  of 
forfeiture,  and  no  testimony  was  in- 
troduced for  that  purpose.  In  deny- 
ing the  defendant's  motion  to  strike 
on  the  ground  that  there  was  noth- 
ing in  the  pleadings  to  show  that  the 
plaintiff  intended  to  rely  upon  a 
waiver  of  forfeiture,  the  court  said : 
"If  they  do,  under  the  present  state 
of  the  pleadings  I  will  not  allow  it, 
but  I  don't  think  that  would  be  an 
issue  in  the  case.  It  would  be  im- 
proper evidence  tending  to  support 
that  question." 

The  insured  had  failed  to  pay  her 
April  and  May  assessments,  and  be- 
came automatically  suspended  on 
the  last  day  of  April.  Under  the 
constitution  and  by-laws  which 
were  a  part  of  the  contract,  she 
had  sixty  days  in  which  to  pay  up 
her  arrears  and  become  reinstated. 
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This  was  done  on  June  4th,  and  she 

was  well  within  the 

sixty  days,  and  no  ^o^^^JitJ*'""** 

question  of  waiver  te«timon>— 

of    forfeiture    was  i".".",!  ""* '" 

involved     or     was 

presented.    There  was  no  error  in 

overruling  these  objections. 

The  tenth,  eleventh,  twelfth,  and 
fourteenth  assignments  relate  to  the 
refusal  of  the  court  to  give  certain 
instructions  at  the  request  of  the 
defendant.  Under  the  rule  laid 
down  by  this  court,  these  assign- 
ments should  be  considered  as  aban- 
doned, as  the  plaintiff  in  error  has 
not  discussed  them,  but  contented 
himself  with  stating  that  he  be- 
lieves these  instructions  contain  the 
correct  law  as  revealed  by  decisions 
hereinbefore  referred  to  and  quoted 
from.  The  fact  that  an  instruction 
contains  the  correct  law  governing 
the  case  is  no  ground  for  exception, 
if  refused,  if  it  ap-  _,e«„.ed  i».  ■ 
pears       that       the  ■tmction-  ; 

court's  charge  cov-  '^'"""^  «"•"«*• 
ered  the  principle  embodied  in  the 
instruction  requested,  and  fully  and 
correctly  instructed  the  jury  on  the 
point,  as  was  done  in  this  case.  We 
therefore  find  no  error  in  the  re- 
fusal of  the  court  to  give  the  charges 
requested. 

The  thirteenth  and  sixteenth  as- 
signments are  abandoned. 

The  fifteenth,  that  the  verdict 
was  contrary  to  the  law,  is  covered 
in  the  discussion  of  the  first  assign- 
ment. 

Finding  no  error,  the  judgment  is 
affirmed. 

Taylor,  Whitfield,  Ellis,  and  West» 
JJ.,  concur. 


ANNOTATION. 
Insurance;  pregnancy  at  murepresentatkm  or  breach  of  warranty. 


The  conclusion  in  the  reported  case 
(National  Council,  K.  L.  S.  v.  Glenn, 
ante,  1503),  that  pregnancy  is  not  a 
personal  ailment  or  condition  of  bad 
or  unsound  health  so  as  to  violate  a 
provision  that  a  member  of  a  benefit 
society  should  not  be  reinstated,  after 


suspension  for  nonpajrment  of  dues, 
unless  in  good  health  at  the  time  of  re- 
instatement, is  supported  by  other 
cases. 

Thus,  in  Rasicot  v.  Royal  Neighbors 
(1910)  18  Idaho,  85,  29  L.R.A.(N.S.) 
433,  138  Am.  St.  Rep.  180,  108  Pac. 
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1048,  it  was  held  that  a  provision  in 
a  contract  of  insurance  with  a  mar- 
ried woman,  that  the  policy  should 
not  go  into  effect  unless  it  was  deliv- 
ered to  her  "while  in  sound  health," 
was  not  violated  by  reason  of  her  be- 
ing pregnant  at  the  time  the  policy 
was  delivered.  The  court  said :  "Preg- 
nancy is  not,  per  se,  a  condition  of 
'unsound'  health,  nor  is  it  a  'disease,' 
or  'ailment;'  within  the  meaning  of 
those  terms  used  in  this  application 
and  policy.  The  term,  'sound  health,' 
has  been  frequently  defined  by  the 
courts,  and,  so  far  as  we  are  advised, 
it  has  never  been  held  that  this  term, 
used  in  an  insurance  policy  or  certifi- 
cate, covered  every  slight  ailment  or 
indisposition  of  health  of  a  temporary 
character,. which  does  not  tend  direct- 
ly to  shorten  the  life  or  undermine  the 
constitution  of  the  insured.  .  .  . 
So  far  as  we  are  informed,  this  term, 
of  itself  and  standing  alone,  has  never 
been  held  to  cover  or  include  a  case  of 
pregnancy." 

And  in  Merriman  v.  Grand  Lodge, 
D.  H.  (1906)  77  Neb.  544,  8  L.R.A. 
(N.S.)  983,  124  Am.  St.  Rep.  867,  110 
N.  W.  302, 15  Ann.  Cas.  124,  it  was  held 
not  a  false  representation  for  a  mar- 
ried woman  to  sign  a  certificate  stat- 
ing that  she  was  in  sound  health,  al- 
though she  was  pregnant  at  the  time. 

In  American  Order  v.  Stanley 
(1903)  5  Neb.  (Unof.)  132,  97  N.  W. 
467,  where  in  the  original  application 
questions  were  asked  as  to  whether 
the  applicant  was  pregnant,  and 
whether  she  was  in  sound  health,  but 
subsequently,  on  an  application  for 
an  increased  amount  of  insurance,  the 
insurer,  in  a  health  certificate  pre- 
sented, failed  to  ask  the  above  ques- 
tions, and  merely  required  the  appli- 
cant to  certify  that  she  was  not  af- 
flicted with  any  disease,  and  was  in 
good  health,  it  was  held  that  the  lan- 
guage should  not  be  technically  con- 
strued, and  that  the  policy  was  not 


avoided  because  the  applicant,  at  the 
time  of  making  the  certificate  of  good 
health,  was  pregnant. 

It  has  been  held  that  a  married 
woman,  who  was  an  applicant  for  in- 
surance in  a  company  issuing  policies 
to  married  women,  was  not  required 
to  inform  the  company  of  evidence  of 
pregnancy,  discovered  subsequent  to 
her  physical  examination  and  applica- 
tion. ]M;.erriman  v.  Grand  Lodge,  D.  H. 
(Neb.)  supra. 

Where  an  applicant  warrants  her 
answers  to  be  true,  and  declares  that 
the  answers  as  written  by  the  medical 
examiner  are  as  given  by  her,  it  has 
been  held  that  an  untrue  answer  writ- 
ten by  the  examiner,  that  the  appli- 
cant was  not  pregnant,  although  it 
was  his  deduction  from  her  answers, 
and  was  believed  by  her  to  be  true, 
will  avoid  the  risk.  Supreme  Lodge, 
K.  L.  H.  V.  Payne  (1908)  101  Tex.  449, 
15  L.R.A.(N.S.)  1277,  108  S.  W.  1160. 

In  Rasicot  v.  Royal  Neighbors 
(Idaho)  supra,  the  applicant  warrant- 
ed the  literal  truth  of  her  answers, 
and  in  good  faith  gave  a  negative  an- 
swer to  a  question  whether  she  was 
.  at  the  time  pregnant,  when  in  fact  she 
was ;  but  the  insurer  was  held  to  have 
waived  the  right  to  insist  on  the 
breach,  by  reason  of  its  subsequent 
conduct  in  receiving  assessments  for  a 
long  period. 

In  Gallop  v.  Royal  Neighbors  (1912) 
167  Mo.  App.  85,  150  S.  W.  1118,  where 
an  applicant  agreed  that  the  by-laws 
of  the  insurer  became  a  part  of  the 
contract,  and  one  of  these  provided 
that  liability  should  not  begin  until, 
in  the  case  of  a  married  woman,  actual 
delivery  of  a  certificate  when  she  was 
not  pregnant,  it  was  held  that  no  con- 
tract was  ever  consummated  where  it 
appeared  that  a  married  woman  was 
not  pregnant  at  the  time  of  her  ap- 
plication, but  at  the  time  of  the  de- 
livery of  the  certificate  she  was  preg- 
nant. J.  T.  W. 
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H.  S.  GRIFFITH  et  al.,  Appts., 

■  V. 
CHARLES  GIFFORD  et  al.,  Respts. 

ITcMhitiflrton  Sttpreme  Court  (Dept.  So.  1^  — June  IS,  1017. 
(97  Wash.  22,  165  Pac.  874.) 

Rescission  —  misrepresentation  as  to  weeds  on  farm. 

1.  A  false  representation  by  the  owner  that  there  is  no  wild  snapdragon 
upon  a  farm  t^at  he  is  about  to  sell  warrants  a  rescission,  if  the  weed  was 
present  in  considerable  quantities,  was  difficult,  if  not  impossible,  to 
eradicate,  and  materially  reduced  the  value  of  the  farm. 

iSee  note  on  this  question  beginning  on  page  1611.] 

Evidence  —  fraud  —  weight.  necessary  to  establish  the  existence  of 

2.  Clear  and  convincing  evidence  is     fraud. 


Appeal  by  plaintiffs  from  a  judgment  of  the  Superior  Court  for  Spokane 
County  in  favor  of  defendants,  in  an  action  brought  to  rescind  a  contract 
for  the  purchase  of  real  estate  for  alleged  fraud.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Zent  &  Powell,  for  appel- 
lants : 

Plaintiffs  had  a  right  to  assume  that 
defendant  knew  what  he  was  talking 
about,  and  to  rely  upon  his  represen- 
tations. 

Best  v.  Offield,  69  Wash.  466,  80 
L.R.A.(N.S.)  55,  110  Pac.  17. 

If  defendant  made  misrepresenta- 
tions, the  fact  that  he  did  so  in  good 
faith  and  without  knowledge  of  their 
falsity  will  not  save  him. 

Shaw  v.  O'Neill,  45  Wash.  98,  88 
Pac.  Ill:  Best  v.  Offield,  supra. 

The  school  facilities  were  misrepre- 
sented. 

Becker  v.  Clark,  83  Wash.  37,  145 
Pac.  66. 

Main,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  re- 
scind a  contract  for  the  purchase  of 
real  estate,  on  the  ground  of  fraud. 
The  trial  in  the  superior  court  re- 
sulted in  a  judgment  denying  rescis- 
sion, from  which  the  plaintiffs  ap- 
pi^. 

The  facts  out  of  which  the  litiga-. 
tion  arose  are  these:  For  some  time 
prior  to  the  month  of  March,  1916, 
the  appellants  had  owned  and  occu- 
pied a  farm  in  Grant  county,  which 
they  had  sold  a  short  time  prior  to 


entering  into  the  transaction  out  of 
which  this  controversy  arose.  After 
selling  the  farm  in  Grant  county, 
Mr.  Griffith,  in  looking  about  for  the 
purchase  of  another  place,  came  to 
Latah,  in  Spokane  county.  This 
was  in  what  is  referred  to  in  the  evi- 
dence as  the  "Palouse  country." 
After  coming  to  Latah,  he  met 
friends  there  who  warned  him 
against  purchasing  a  farm  upon 
which  there  was  any  "wild  snap- 
dragon." After  being  so  warned,  he 
fully  made  up  his  mind  not  to  pur- 
chase a  farm  if  there  was  growing 
thereon  any  of  that  weed. 

A  few  days  after  coming  to  Latah, 
Griffith  was  taken  by  one  J.  S.  Far- 
relly,  who  lived  in  or  hear  that  town, 
6  miles  into  the  country,  to  look  at 
a  place  then  owned  by  the  respond- 
ents. Two  or  three  days  after  having 
made  this  trip,  Griffith  met  the  re- 
spondent, Charles  Giffprd,  in  Latah, 
and  talked  with  him  relative  to  the 
farm.  During  this  conversation, 
Farrelly  asked  Gifford  if  there  .was 
any  snapdragon  on  the  farm,  and 
received  the  reply:  "Not  to  my 
knowledge."  Shortly  after  this  con- 
versation, or  within  a  few  days. 
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Gifford  took  Mr.  and  Mrs.  Griffith 
out  to  see  the  farm,  and,  as  the 
Griffiths  both  testified,  while  they 
were  driving  along  the  highway  ad- 
jacent thereto,  they  inquired  wheth- 
er there  was  any  snapdragon  on  the 
place,  and  received  the  positive  an- 
swer that  there  was  not.  Gifford 
denies  this  conversation.  Upon  this 
trip,  the  parties  did  not  go  over  the 
place,  but  a  few  days  later,  Gifford 
and  Griffith  again  visited  the  farm 
and  walked  over  it.  The  place  had 
been  owned  by  the  respondents  for 
seven  years  prior  to  this  time,  and 
had  been  occupied  by  them'  during 
all  of  that  time,  with  the  excep- 
tion of  one  year.  The  negotiations 
referred  to  resulted  in  a  contract  on 
March  80,  1916,  by  which  the  re- 
spondents sold  to  the  appellants  the 
farm,  consisting  of  approximately 
70  acres,  for  the  sum  of  $8,300.  Of 
this  sum,  $1,780  was  paid  in  cash, 
and  the  balance  was  to  be  paid  by 
the  transfer  of  notes  and  a  mort- 
gage then  owned  by  the  appellants. 

After  making  this  contract,  and 
on  the  17th  day  of  April,  the  ap- 
pellants went  into  possession  of  the 
farm.  Thereafter,  and  on  the  28th 
day  of  that  month,  Mr.  Griffith, 
while  plowing  preparatory  to  plant- 
ing a  crop,  discovered  what  he 
thought  might  be  wild  snapdragon. 
He  had  never  seen  it  before,  as  it 
did  not  grow  where  he  had  previous- 
ly lived  and  farmed  land.  After  in- 
quiry, Griffith  learned  that  the  weed 
he  had  discovered  was  wild  snap- 
dragon. He  then  sought  Mr.  Gif- 
ford and  demanded  his  money  back, 
as  well  as  rescission  of  the  contract. 
This,  the  latter,  after  considering 
for  a  few  days,  declined  to  do. 
Thereafter,  and  during  the  succeed- 
ing month,  the  appellants  vacated 
the  place  and  instituted  this  action. 
Neither  party  to  the  conroversy 
being  willing  to  exercise  control  over 
the  farm  during  the  litigation,  by 
mutual  arransrement,  the  manage- 
ment thereof  was  given  to  a  "third 
person. 

The  first  question  is,  whether  the 
presence  of  wild  snapdragon  upon 
the  farm  was  of  such  material  con- 


sequence as  to  justify  a  rescission  of 
the  contract,  providing  there  had 
been  misrepresentation  relative  to 
its  existence.    The  evidence  shows 
that  wild  snapdragon  is  a  noxious 
weed,  and  when  it  once  appears  up- 
on a  farm  it  is  practically  impos- 
sible to  eradicate  it.    So  serious  is 
its  presence  considered  that,  when  it 
appears,  some  farmers  build  a  fence 
around  it  and  cover  the  ground  with 
salt.     The  appellants   offered   evi- 
dence to  the  effect  that  the  presence 
of  snapdragon  upon  a  farm  would 
materially  reduce  its  salable  value. 
The  respondents  ottered  no  evidence 
on  this  question.     The  amount  of 
snapdragon  which   was  discovered 
upon  the  place  after  the  appdlants 
went  into  possession  thereof  consist- 
ed of  approximately  ten  patches, 
located  near  the  center  of  the  farm. 
These  patches  varied  in  size  from 
about  11  by  13  feet  down  to  places 
where  there  was  only  an  individual 
plant.    The  party  to  whom  the  man- 
agement of  the  place  was  committed 
during  the  pendency  of  this  litiga- 
tion testified  that  he  had  covered 
the  three  larger  patches  with  tar 
paper,  and  that  it  took  about  250 
square   feet   thereof.     One  of  the 
witnesses,    testifying    for  the    re- 
spondents, referred  to  a  patch  of 
snapdragon  6  feet  across  as  "quite 
a  large  patch."    Taking  into  con- 
sideration   the    character    of    the 
weed  and  the  difficulty,  if  not  the 
impossibility,    of    its    total    extin- 
guishment,   as   well    as    the    size 
and  number  of  patches,   together 
with  the  fact  that  the  presence  of 
&uch  weed  will  materially  reduce  the 
value  of  a  farm',  we 
cannot     hold     that  mimp'rrwBta. 
a  misrepresentation  ^J^'iJH^''  "^***" 
relative      thereto 
would  be  upon  an  immaterial  mat- 
ter such  as  would  not  justify  the 
rescission  of  a  contract.    The  next 
question  is,  whether  there  was  a 
misrepresentation.    The  trial  court 
made  no  formal  findings  of  fact  and 
conclusions  of  law,  but  recited  in  the 
judgment  that  wikl  snapdragon  was 
growing  upon  the  farm  in  the  fall 
of  the  year  1915.     The  evidence 
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shows  that  this  weed  has  a  distinc- 
tive flower  and  a  pronounced  odor, 
especially  when  cut  or  bruised. 
During  the  year  ,1915,  the  portion 
of  the  farm  where  the  snapdragon 
was  produced  a  crop  of  oats.  When 
this  crop  was  harvested,  Mr.  Gifford 
testified  that  he  shocked  the  oats, 
and  admitted  that  he  shocked  the 
oats  over  the  very  place  where  the 
snapdragon  was  found  by  Griffith. 
The  stubs  from  which  the  plant  had 
been  cut,  along  with  the  oats,  were 
still  on  the  ground  during  the  fol- 
lowing spring.  If  Griffith,  who  had 
never  seen  snapdragon  before  mov- 
ing upon  this  farm,  was  able  to  dis- 
cover its  presence  there  within 
twelve  days  after  he  took  posses- 
sion, and  at  a  time  of  year  when 
its  discovery  would  be  much  more 
difficult  than  when  the  flower  would 
appear  later  in  the  season,  it  does 
seem  strange  that  its  presence 
there  was  not  known  to  the  for- 
mer owner,  who  admitted  that  he 
knew  what  snapdragon  was  when  he 
saw  It.  The  testimony  of  the  Grif- 
fiths on  the  one  side,  and  Gifford  on 
the  other,  as  to  the  conversation 
relative  to  snapdragon,  hereinbefore 
referred  to,  cannot  be  reconciled.  It 
might  be  said  that  a  way  of  recon- 
ciliation could  be  found  by  assum- 
ing that  the  Griffiths  might  have 
confused  this  conversation  with  the 
previous  conversation  occurring  in 
Latah,  where  Gifford  admits  that  he 
stated  that  there  was  no  snap- 
dragon   upon    the    place,    to    his 
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knowledge,  but  this  assumption 
would  overlook  the  fact  that  Mrs. 
Griffith  was  not  present  at  the 
previous  conversation.  It  seems  al- 
together reasonable  that  the  Grif- 
fiths, after  having  been  warned  rela- 
tive to  purchasing  a  farm  with  this 
weed  upon  it,  and  after  having  de- 
termined not  to  purchase  such  a 
farm,  should  inquire  specifically  in 
relation  thereto..  The  trial  judge, 
in  seeking  to  reconcile  this  conflict- 
ing testimony,  thought  that  the. 
Griffiths  might  have  confused  the 
conversation  that  they  testified  to  as 
occurring  upon  the  highway  adja- 
cent to  the  farm,  with  the  previous 
conversation  in  Latah,  but  doubtless 
overlooked  the  fact,  as  already 
pointed  out,  that  Mrs.  Griffith  was 
not  present  at  that  conversation. 

We  cannot  escape  the  conclusion 
that,  under  the  evidence  in  this  case, 
the  appellants  were  entitled  to  a  re- 
scission of  the  contract    The  rule 
undoubtedly  is,  as  pointed  out  by 
the     respondents,  Bvi«ence- 
that    fraud,    where  *'■««- 
charged,    must    be  ''**«**• 
established  by  clear  and  convincing 
evidence,  but  we  think  the  appel- 
lants have  met  the  requirem^its  of 
this  rule. 

The  judgment  will  be  reversed, 
and  the  cause  remanded  with  direc- 
tion to  the  Superior  Court  to  enter  a 
judgment  in  favor  of  the  appellants. 

Ellis,  Ch.  J.,  Chadwick,  Morris, 
and  Webster,  JJ.,  concur. 


ANNOTATION. 

Presence  of  noxious  weeds  as  ground  for  rescission  of  contract  for  purchase 

of  land. 


The  cases  passing  upon  a  very  simi- 
lar state  of  facts  sustain  the  holding 
in  the  reported  case  (Griffith  v.  Gif- 
FOBD,  ante,  1509),  that  a  false  repre- 
sentation by  the  vendor,  that  a  farm 
he  is  selling  is  free  from  noxious 
weeds  in  considerable  quantities,  will 
entitle  the  vendee  to  rescind  the  con- 
tract, at  least,  where  his  inspectioh  of 
the  land  would  not  have  revealed  the 
presence  of  a  noxious  weed,  known  as 


snapdragon,  which  infested' the  land 
in  considerable  quantities  and  greatly 
depreciated  its  value. 

Thus,  in  Neely  v.  Rembert  (1902)  71 
Ark.  91,  71  S.  W.  259,  a  contract  for 
the  purchase  of  a  plantation  was  re- 
scinded for  false  representations  of 
the  vendor  as  to  the  number  of  acres 
of  coco  grass,  although  the  represen- 
tations were  not  made  with  knowledge 
of  their  falsity.     In  that  case,   the 
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vendee  inspected  the  plantation  be- 
fore he  parchased  it,  and  discovered 
the  presence  of  coco  grass  upon  it,  and 
thereupon  abandoned  further  inspec- 
tion of  the  land  with  a  view  of  not 
purchasing  the  plantation.  He  was, 
however,  induced  to  make  the  pur- 
chase, by  the  representations  of  the 
vendor  that  coco  grass  was  only  on 
40  or  50  acres  of  the  plantation,  which 
comprised  over  3,000  acres. 

The  same  result  was  reached  under 
a  very  similar  state  of  facts  in  Oswald 
v.  McGehee  (1854)  28  Miss.  840, 
wherein  a  contract  for  the  purchase  of 
a  plantation  was  rescinded  at  the  in- 
stance of  the  vendee,  for  false  repre- 
sentations of  the  vendor  as  to  the 
amount  of  coco  grass.  In  that  case, 
however,  the  court  found  that  the 
vendor,  knew  of  the  falsity  of  his  rep- 
resentation, and  it  was  also  held  that 
it  could  not  be  said  that  the  testimony 
showed  that  prevalence  of  the  coco 
grass  was  so  obvious  to  the  senses  as 
to  destroy  the  legal  effect  of  the  rep- 
resentations made  by  the  vendor  in 
regard  to  it,  and  that  hence  the  pur- 
chaser wonld  not  be  denied  relief  on 
the  ground  of  gross  neglect,  when  he 
acted  on  the  assurance  of  the  vendor. 
The  court  said  that  the  rule  in  such  a 
case  is  "that,  although  the  purchaser 
may,  by  close  inspection,  detect  a  vice 
in  the  thing  sold,  yet  if  the  vendor 
makes  representations  upon  which 
he  relies  and  which  prevent  him  from 
making  a  proper  examination,  and 
which  prove  to  be  unfounded,  it  is 
good  ground  to  avoid  the  contract. 
In  the  absence  of  all  representations 
of  the  vendor,  the  purchaser  is  held  to 
strict  diligence  in  examining  and  judg- 
ing for  himself;  but  where  represen- 
tations are  made  as  to. doubtful  mat- 
ters, material  in  the  transaction,  the 
purchaser  may  protect  himself  by  re- 
lying on  the  good  faith  of  the  vendor; 
and,  in  breach  of  that,  he  will  not  be 
bound  by  the  contract" 

Likewise,  in  Wood'mArd  v.  Western 
Canada  Colonization  Co.  (1916)  134 
Minn.  8,  L.R.A.1917C,  270,  158  N.  W, 
706,  a  sale  of  land  was  rescinded  for 
false  representations  by .  the  vendor 
that  the  soil  was  in  good  condition  for 
farming,    the    representations    being 


false,  due  to  the  fact  that  the  soil  ^as 
infested  with  Canada  thistles,  wild 
oats,  and  mustard.  In  that  case,  the 
vendee  claimed  that  he  relied  on  the 
representations,  atid  was  induced 
thereby  to  make  the  purchase.  He 
was  a  resident  of  another  state,  a  prac- 
tical farmer  of  many  years'  experi- 
ence, and  was  familiar  with  farm 
lands  and  farming  methods.  He  was 
taken  to  the  farm  with  others  in  an 
automobile,  and  the  opportunity  for 
examination  was  limited.  He  did  not 
seek  a  further  examination.  A  consid- 
erable portion  of  the  farm  had  grown 
up  to  weeds.  The  vegetation  was  dead, 
and  the  character  of  the  weeds  was 
not  easily  ascertainable,  though  the 
fact  that  weeds  were  present  could 
not  escape  observation.  The  court 
said  that  the  fact  that  plaintiff  saw 
the  land  before  he  purchased  was  not 
conclusive  proof  that  he  did  not  rely 
upon  the  representations  as  to  its 
character  or  condition,  though  impor- 
tant for  consideration  in  determining 
whether  he  did. 

While  not  strictly  within  the  scope 
of  this  note,  attention  is  called  to 
Clary'  v.  Myers  (1897)  —  Tex.  Civ. 
.  App.  — ,  40  S.  W.  633,  involving  a  suit 
by  the  vendor  against  the  vendee  to 
recover  on  two  notes,  given  for  a  por- 
tion of  the  purchase  price  of  land.  The 
vendee  defended  on  the  ground  that 
the  vendor  falsely  represented  that 
the  land  was  free  from  Johnson  -grass, 
and  sought  the  cancelation  of  the  two 
notes  on  the  ground  that  the  amount 
he  had  already  paid  was  all  the  land 
was  worth  under  the  circumstances, 
and  tAie  court  sustained  the  judgment, 
canceling  one  of  the  notes,  and  deny- 
ing relief  on  the  other  on  the  ground 
that  it  was  not  then  due. 

A  somewhat  similar  case  is  Vande- 
walker  v.  Osmer  (1873)  65  Barb.  (N. 
Y.)  556,  in  which,  however,  the  vendee 
was  denied  the  right  to  recover  dam- 
ages in  a  deceit  action  for  false -and 
fraudulent  representations  by  the 
vendor  that  there  were  no  daisies  on 
the  farm  he  was  purchasing.  The 
plaintiff  was  defeated  on  the  ground 
that  he  went  to  the  farm  on  two  or 
three  different  occasions  before  par- 
chasing  it,  and  might  easily  have  as- 
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certained  the  presence  of  daisies  on 
the  farm.  The  court  said  that  "while 
it  is  true  that  the  purchaser  may,  by 
relying  on  the  representations  of  the 
vendor,  be  misled,  and  omit  to  make 
that  careful  examination  of  the  prop- 
erty that  a  prudent  man  would  and 
should  make,  yet  a  jury  should  require 
the  clearest  proof  that  the  purchaser 
was  induced  by  the  representation  to 
omit  to  examine  the  property.  It  will 
not  do  to  permit  a  vendee  having  the 
property  before  him,  and  defects  in 
it  plainly  discoverable,  to  close  his 
eyes  and  ears  and  omit  to  use  his 
senses,  and  pretend  that  he  relied  on 
the  representations,  and  was  thereby 
misled."  To  the  same  effect  is  Long 
V.  Warren  (1877)  68  N.  Y.  426,  where- 
in the  vendee  was  denied  the  right  to 
recover  damages  for  false  and  fraudu- 
lent representations  as  to  nonexist- 
enQe,  on  the  farm  he  was  buying,  of  a 
noxious  weed  or  grass  known  as  quapk 
grass.  The  vendor  stated  that  there 
was  a  small  quantity  of  quack  grass 
at  a  certain  place.  This  representa- 
tion was  found  to  be  false,  but  the 
vendee  was  denied  the  right  to  re- 
cover, on  the  ground  that  it  did  not 
appear  that  the  vendor  used  any  arti- 
fice, either  of  word  or  act,  to  dissuade, 
or  turn  away,*  or  hinder  the  vendee 
from  making  an  inspection  of  -the 
farm  for  himself,  and  it  was  evident 
that  he  had  the  opportunity  in  full 
degree  to  make  a  personal  inspection. 
The  court  said:  "One  is  forced  by 
the  testimony  to  the  conclusion  that, 
had  the  plaintiff,  when  he  was  on  the 
farm  before  the  purchase,  taken  ordi- 
nary pains  to  look  out  for  this  grass, 
he  would  have  perceived  it  in  some 


other  lots  than  that  to  which  It  was 
confined  in  the  defendant's  retiresen- 
tation.  Now  the  rule  of  law  in  such 
case  was  early  thus  laid  down :  Where 
the  matter  is  not  peculiarly  within 
the  knowledge  of  the  defendant,  and 
the  plaintiff  has  the  means  of  obtain- 
ing correct  information,  apart  from 
the  statements  made  to  him,  he  may 
not  recover  upon  the  false  declara- 
tion." 

In  Hetland  v.  Bilstad  (1908)  140 
Iowa,  411,  118  N.  W.  422,  it  was  held 
in  an  action  for  fraud,  based  upon 
false  representations  that  farming 
land  was  free  from  weeds,  and  so  lay 
that  water  drained  from  it,  and  none . 
onto  it  from  surrounding  lands,  that 
the  question  whether  or  not  these  rep- 
resentations were  matters  of  fact  or 
of  opinion  was  for  the  jury.  The  court 
said:  "The  objection  is  that  these 
were  mere  matters  of  opinion,  and  not 
representations  of  facts.  In  nearly  all 
land  there  is  enough  seed  to  require 
constant  exertion  for  weed  extermina- 
tion, and,  of  necessity,  statements  of 
the  kind  above  mentioned  relate  large- 
ly to  the  quality  of  the  land.  Never- 
theless such  statements  .  .  .  may 
be  representations  of  fact,  if  so  in- 
tended." The  foregoing  case  is  cited 
with  approval  in  Franke  v.  Kelsheimer 
(1917)  180  Iowa,  251,  163  N.  W.  239, 
wherein  in  an  action  by  the  lessee  of 
farming  land  against  thp  lessor  to  re- 
cover damages  for  false  representa- 
tions that  the  land  was  free  from 
noxious  weeds,  the  court  said  that  the 
representation  was  not  trade  talk, 
mere  puffing,  or  expressions  of  opin- 
ion, but,  if  false,  it  was  an  actionable 
representation.  A.  G.  S. 


JOHN  BARTH  COMPANY,  Appt., 
I.  BRANDY,  Impleaded,  etc.,  Respt. 

WUconain  Supreme  Court  — March  18,  lOlt. 
(165  Wis.  196,  161  N.  W.  766.) 

Intozieatfais  liquors  —  liability  for  goods  sold  to  one  condocting  business. 

1.  One  who  takes  put  a  license  to  sell  intoxicating  liquors  to  enable 
another  to  conduct  a  liquor  business  is  answerable  for  the  price  of  liquor 
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sold  such  person,  although  he  has  no  connection  with  the  business,  and 
the  liquors  are  sold  on  the  credit  of  the  one  conducting  the  business,  where 
the  statute  makes  it  a  misdemeanor  to  traffic  in  intoxicating  liquors  with- 
out license,  which  is  assignable  only  in  case  of  death  of  the  licensee. 
[See  note  on  thi8  question  beginning  on  page  1516.] 

the  liquors  ars  sold  by  his  agent  in 
violation  of  law,  even  though  it  i» 
against  his  express  direction. 


—  assignability  of  license. 

2.  A  license  to  sell  intoxicating  liq- 
uors is  a  mere  privilege  to  be  enjoyed 
while  the  conditions  and  restrictions 
are  complied  with,  and  implies  special 
confidence  and  trust  in  the  licensee, 
and  from  the  very  nature  of  things 
such  license  is  not  assignable  at  com- 
mon law. 

—  liability  for  act  of  agent. 

3.  One  holding  a  license  to  sell  in- 
toxicating liquors  is  responsible  for 
whatever  is  done  in  the  place  where 


EstoKiel  —  owner  of  license  —  de- 
nial of  liability  for  supiriies. 

4.  One  in  whose  name  stands  the  li- 
cense under  which  a  saloon  business 
is  conducted  is  estopped  to  assert  that 
he  is  not  the  owner  of  the  business 
conducted  under  the  license,  for  the 
purpose  of  avoiding  liability  for  sup- 
plies purchased  for  the  business. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Kenosha 
County  dismissing  an  action  brought  to  recover  the  balance  alleged  to  be 
due  for  goods  sold  and  delivered  by  plaintiff  to  defendants.    Reversed. 


Statement  by  Eschweiler,  J. 

The  plaintiff  corporation  is  a 
wholesale  liquor  dealer.  The  defend- 
ant, I.  Brandy,  in  the  year  1914,  on 
his  personal  application,  obtained 
from  the  common  council  of  the 
city  of  Kenosha  a  license  to  oper- 
ate a  saloon  in  that  city.  He  was 
at  the  time,  and  for  several  years 
had  been,  engaged  in  a  men's  cloth- 
ing and  furnishing  business  about 
six  or  seven  blocks  away  from  the 
saloon.  He  took  the  license  for  the 
purpose  of  helping  the  defendant 
Schwartz,  a  poor  man  who  wanted 
to  run  the  saloon,  and  with  the  un- 
derstanding that  Brandy  himself 
would  not  conduct  it. 

Plaintiff's  salesman  found  defend- 
ant Schwartz  in  charge  of  the  saloon 
and  accepted  Schwartz's  order  for 
goods.  Under  Schwartz's  direc- 
tions they  were  consigned  to  I. 
Brandy  and  delivered  in  Kenosha  to 
one  Grube,  a  drayman  who  was 
authorized  to  receive  goods  for 
Brandy,  by  general  instructions  not 
referring  specifically  to  these  liq- 
uors. "Die  goods  were  used  at  the 
saloon  in  question  and  part  pay- 
ments made  by  Schwartz.  State- 
ments were  sent  by  plaintiff  to 
Brandy,  but  no  response  made  by 


him,  and  attempts  to  collect  of  the 
defendant  Schwartz  were  also  made 
and  payments  made  by  him.  Plain- 
tiff dismissed  the  action  as  to  de- 
fendant Schwartz. 

Findings  were  made  by  the  court 
to  the  effect  that  Schwartz  was  the 
owner  of  the  saloon  and  the  pur- 
chaser of  the  goods,  and  not  the 
agent  of  Brandy,  who  did  not  au- 
thorize Schwartz  to  purchase  goods 
upon  Brandy's  credit;  that  Brandy 
paid  none  of  the  expenses  and  re- 
ceived none  of  the  profits  of  the 
saloon  business ;  that  no  inquiry  was 
made  by  plaintiff  of  Brandy  "as  to 
such  sales  or  as  to  the  authority  of 
Schwartz;  that  plaintiff's  agent 
knew  at  the  time  the  orders  for 
goods  were  taken  that  Brandy  was 
in  the  clothing  business;  that  such 
agent  called  upon  the  defendant 
Schwartz  for  pajrment,  but  did  not 
demand  the  same  of  Brandy.  Up- 
on such  findings  the  court  deter- 
mined that  plaintiff  was  not  entitled 
to  judgment  as  against  Brandy,  and 
from  the  judgment  dismissing  the 
action  the  plaintiff  appeals. 

Mr.  George  W.  Taylor,  for  appel- 
lant: 

A  principal  is  responsible  for  the 
acts  of  his  agent  when  he  has  either 
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given  his  agent  authority  to  do  the  act, 
'  or  justified  the  parly  dealing  with  the 
agent  in  believing  that  the  latter  had 
such  authority. 

Kasson  v.  Noltner,  43  Wis.  646; 
Bouck  V.  Enos,  61  Wis.  660,  21  N.  W. 
825;  Bentley  v.  Doggett,  61  Wis.  224, 
37  Am.  Rep.  827,  8  N.  W.  166;  Andrews 
V.  Robertson,  111  Wis.  334.  54  L.R.A. 
673,  87  Am.  St.  Rep,  870,  87  N.  W.  190; 
Pluto  Powder  Co.  v.  Cuba  City  State 
Bank,  153  Wis.  324,  141  N.  W.  220: 
Ruane  v.  Murray,  26  Pa.  Super.  Ct. 
187. 

Messrs.  Umbreit,  Mahon,  &  Jenner, 
also  for  appellant: 

The  defendant  is  estopped  from  de- 
nying Schwartz's  agency. 

State  V.  Bayne,  100  Wis.  35,  75  N.  W. 
403;  McDermott  v.  Jackson,  97  Wis. 
64,  72  N.  W.  375;  Dodge  v.  McDonnell, 
14  Wis.  553;  Aldrich  v.  Wilmarth,  3 
S.  D.  523,  54  N.  W.  811;  Garlick  v. 
Morley,  147  Wis.  397,  132  N.  W.  601. 

Knowledge  on  the  part  of  defend- 
ant's agent  that  the  goods  were  billed 
to,  and  receipted  by,  defendant 
Brandy,  makes  defendant  chargeable 
with  knowledge  thereof,  and  his  si- 
lence and  failure  to  act  on  such  knowl- 
edge amount  to  ratification  of  the 
transaction,  and  estop  him  from  d&> 
nying  liability. 

Lakin  v.  Sierra  Buttes  Gold  Min. 
Co.  25  Fed.  337;  Wiley  y.  Knight,  27 
Ala.  336;  Saulsbury  v.  Wimberly, 
60  Ga.  78;  Meier  v.  Blume,  80 
Mo.  179;  Ingalls  v.  Morgan,  10  N.  Y. 
178;  Smyth  v.  Oliver,  31  Ala.  39;  Wat- 
son V.  Wells,  5  Conn.  468;  Prater  v. 
Cox,  64  Ga.  706;  Sooy  v.  State,  41 
N.  J.  L.  394;  Gibson  v.  Snow  Hard- 
ware Co.  94  Ala.  346,  10  So.  304. 

Mr.  Robert  V.  Baker  for  respondent. 

Eschweiler,  J.,  delivered  the  opin- 
ion of  the  court: 

By  §  1560,  Stat.,  it  is  made  a  mis- 
demeanor, punishable  by  fine  or  im- 
prisonment in  the  county  jail,  for 
any  person  to  vend,  sell,  deal,  or 
traffic  in  spirituous  or  intoxicating 
liquors  without  first  having  obtained 
a  license  or  permit  therefor,  as  re- 
quired by  law.  To  obtain  such  per- 
mit under  the  law  of  this  state, 
chap.  66,  the  person  must  make  ap- 
plication in  writing,  stating  the  kind 
of  license  applied  for  and  designat- 
ing the  premises  where  such  liquor 
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shall  be  sold.  The  only  statutory 
provision  for  assigning  or  transfer- 
ring such  license  is  in  case  of  the 
death,  during  the  license  year,  of 
such  licensee.  It  is  further  provid- 
ed under  the  same  chapter  that  no- 
tice of  such  application  for  license 
shall  be  published  before  the  grant- 
ing thereof,  and  a  bond  must  be 
given  before  the  delivery  of  the  li- 
cense, such  bond  to  provide  that  the 
applicant  will  keep  and  maintain  an 
orderly  and  well-regulated  house, 
will  permit  no  gambling,  and  will 
not  sell  or  give  away  liquor  to  cer- 
tain classes  of  persons,  such  as 
minors  or  intoxicated  persons. 

It  has  already  been  held  by  this 
court  that  such  a  license  is  a  mere 
privilege,  to  be  enjoyed  while  the 
conditions  and  restrictions  are  com- 
plied with,  and  im-  .  , 
■  plies  special  confi-  iu,*«l5^""' 
dence  and  trust  in  ?,•%'?"''""*'  "' 
the  licensee,  and 
from  the  very  nature  of  things  such 
license  is  not  assignable  at  common 
law.  State  v.  Bayne,  100  Wis.  35, 
75  N.  W.  403.  Although  the  license 
is  for  a  fixed  term,  it  comes  to  an 
end  with  the  life  of  the  licensee. 
State  ex  rel.  Rich  v.  Steiner,  160 
Wis.  175, 177, 151  N.  W.  256.  Even 
were  the  license  assigned  to 
Schwartz  by  Brandy,  it  would  have 
been  no  protection  for  sales  by 
Schwartz,  except  as  agent  for 
Brandy.    State  v.  Bayne,  supra. 

It  has  also  been  held  that  the  per- 
son having  obtained  and  holding  a 
license    is    respon- 
sible for  whatever  -*{*J,"l.*JeKr 
is  done  in  that  place 
of  business  by  his  agents,  in  viola- 
tion  of   law,   even   though   it   be 
against  the  express  direction  of  the 
person  having  such  license.  State  ex 
rel.  Conlin  v.  Wausau,  13V  Wis.  311, 
118  N.  W.  810;  Olson  v.  State,  143 
Wis.  413,  127  N.  W.  975;  Reismier 
V.  State,  148  Wis.  593,  596,  135  N. 
W.  153. 

Under  this  view  of  the  situation 
that  the  law  places  a  person  in  by 
the  obtaining  of  such  permit  to  con- 
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duct  a  saloon,  he  must  be  presumed 
to  be  such  owner  and  keeper  as  to 
the  general  public  and  persons  deal- 
i|ig:  with  those  conducting  the  busi- 
ness.   Therefore,  goods  sold  in  the 

manner  of  the 
^o"«.'"oTd'?o  transactions  in  this 
bMineM?""*'"*    c&se,    and    used    in 

the  conduct  of  the 
business,  must  be  held  to  have  been 
sold  to  the  person  who  in  law  was 
charged  with  the  conduct  and  man- 
agement of  the  business.  It  is  im- 
material wKether  plaintiff's  agent 
knew,  at  the  time  of  the  sales, 
Schwartz  claimed  to  be  the  owner 
in  fact  of  the  business.  The  defend- 
ant Brandy  is  estopped  from  now  as- 
serting that  he  was  not  such  owner. 
It  is  perhaps  to  be  regretted  that 


one  who  undertook  to  play  the  part 
of  the  good  Samar- 
itan should  be  re-  ^;?.-e^-«'r,.„-.e 
warded  with  such  a  j;^f  ■*■*  **  "■- 
penalty  as  the  judg-  rapglie^' 
ment   in   this   case 
must  be.    We  feel,  however,  it  is  the 
better  policy  that-tr  person  who  has 
assumed  to  the  ci^  and  the  public 
at  large  the  position  that  the  de- 
fendant Brandy  did,  by  his  applica- 
tion for  and  obtaining  the  license, 
should  be  held  to  all  the  obligations 
that  follow  such  an  assumption. 

Judgment  of  the  Circuit  Court  is 
reversed,  and  the  cause  remanded 
with  directions  to  enter  judgment 
for  the  plaintiff  against  the  defend- 
ant Brandy  in  accordance  with  the 
prayer  of  his  complaint. 


ANNOTATION. 

Chril  liability  of  mie  who  takes  out  Ucense  for  sale  of  intoxicating  liquor  for 

benefit  of  another. 


I.  Generally.  1516. 
II.  Liability    of    licensee    for    purchase 

•price  of  liquor,  1517. 
III.  Liability    of    licensee    on    statutory 
bond,  1519. 

/.  Oenerally, 

The  law  prohibits  the  holding  of  a 
liquor  license  by  one  person  in  the 
interest  of  others.  Equitable  Trust 
Co.  V.  Murphy  (1910)  20  Pa.  Dist.  R. 
351.  Henee,  a  contrnct  whereby  a  per- 
son takes  a  liquor  license  in  his  own 
name,  to  be  used  for  the  benefit  of 
another  in  conducting  the  liquor  busi- 
ness, is  illegal  and  void,  as  being  in 
violation  of  law,  and  as  between  the 
parties,  no  civil  liability  can  be  predi- 
cated on  its  provisions.  Koppitz-Mel- 
chers  Brewing  Co.  v.  Behm  (1902)  130 
Mich.  649,  90  N.  W.  676;  Ruemmeli 
V.  Cravens  (1903)  IS  Okla.  842,  649, 
74  Pac.  908,  76  Pac.  188;  Equitable 
Trust  Co.  V.  Murphy  (Pa.)  supra. 

In  Equitable  Trust  Go.  v.  Murphy 
(Pa.)  supra,  the  court  held  that  if 
an  agreement  was  made,  as  alleged, 
that  the  defendant,  who  was  the  widow 
and  administratrix  of  the  estate  of  a 
deceased  retail  liquor  dealer,  should 
obtain  a  transfer  of  his   license   to 


her  individually,  to  be  held  by  her 
for  the  benefit  of  herself  and  her  chil- 
dren, the  agreement  was  in  violation 
of  the  law  and  contrary  to  the  policy 
of  the  state,  and  therefore  would  not 
be  enforced  by  a  court  of  equity. 

In  Ruemmeli  v.  Cravens  (1903)  13 
Okla.  342,  649,  74  Pac.  908,  76  Pac. 
188,  it  appeared  that  the  plaintiff,  who 
was  a  nonresident  of  the  territory  and 
therefore  could  not  procure  a  license 
to  sell  liquors  within  it,  entered  into 
a  contract  with  the  defendant,  where- 
by the  latter,  as  the  agent  of  the  plain- 
tiff for  the  wholesaling  of  intoxicating 
liquors,  was  to  secure  a  license  in  his 
own  name.  The  defendant  procured 
the  license  and  conducted  the  busi- 
ness in  his  own  name,  without  disclos- 
ing his  agency.  In  an  action  by  the 
plaintiff  to-  recover  money  alleged  to 
have  been  appropriated  by  the  defend- 
ant while  acting  as  agent,  it  was  held 
that  the  contract  was  illegal  and  void, 
and  prohibited  by  the  state,  for  the 
reason  that  the  plaintiff  had  not  pro- 
cured a  license.  The  court  said:  "The 
very  nature  of  the  business  of  sell- 
ing intoxicating  liquors  necessitates 
stringent  provisions  to  keep  it  within 


Digitized  by 


Google 


ANNO.— LIQUOR  LICENSE  FOR  BENEFIT  OF  ANOTHER.       1517 


proper  channels.  How  can  it  be  said 
that  a  license  obtained  by  Cravens, 
which  allowed  him  to  sell  liquor  at 
wholesale,  could  be  used  by  any  other 
person?  First,  it  is  shown'  by  the 
statement  of  counsel  to  the  jury, 
which  statement  is  here  treated  as 
facts  of  the  case,  or  evidence  adduced, 
that  the  plaintiff  in  this  case  was  a 
nonresident  of  the  territory,  and  this 
fact  alone  made  it  impossible  for  him 
to  procure  a  license  to  sell  liquors 
within  the  territory,  either  at  whole- 
sale or  retail.  Not  one  of  the  provi- 
sions of  the  liquor  law  was  complied 
with  by  reason  of  the  license  procured 
by  the  defendant.  No  bond  was  given 
upon  which  a  recovery  could  have 
been  had  in  case  of  violation  of  any 
of  the  provisions  of  the  act.  The 
bond  given  by  the  defendant  could 
only  be  held  for  violations  of  the  law 
that  he  might  be  guilty  of,  and  in  no 
way  whatever  could  a  suit  be  brought 
upon  the  bond  of  the  defendant  to  re- 
cover for  violations  of  the  law  or  in- 
jury caused  by  or  through  the  acts  of 
the  plaintiff.  It  would  seem  that  the 
contj^act  was  entered  into  for  the  very 
purpose  of  violating  the  liquor  laws; 
that  the  agreement  was  that  the  de- 
fendant should  transact  the  business 
in  his  own  name  in  order  that  the  true 
conditions  and  facts  might  be  kept 
from  the  public,  and  that  it  might  ap- 
pear upon  the  surface  that  Cravens 
was  the  principal,  wholesaling  liquors 
in  his  own  name,  instead  of  being  sim- 
ply an  agent  of  one  who,  under  the 
law,  could  not  procure  a  license,  and 
could  not  transact  the  business  with- 
in the  territory.  It  is  unnecessary  to 
enter  into  a  discussion  of  the  ad- 
visability of  the  law,  its  necessity,  or 
the  wholesomeness  of  it.  It  is  only 
necessary  to  know  that  it  is  a  law  of 
the  territory,  and  that  a  violation  of 
it  is  punishable  by  fine  and  imprison- 
ment. The  business,  then,  conducted 
by  the  plaintiff  and  defendant,  in 
wholesaling  liquor  in  the  territory 
without  a  license,  was  not  only  against 
public  policy,  but  was  prohibited  by 
the  laws  of  the  territory.  The  con- 
tract, therefore,  which  is  the  basis  of 
this  action,  is  founded  upon,  and 
arises  out  of,  a  transaction  prohibited 


by  statute.  All  contracts  which  are 
in  violation  of  law  are  illegal,  and 
no  action  or  suit  will  lie  to  enforce 
them." 

In  Eoppitz-Melchers  Brewing  Co.  v. 
Behm  (Mich.)  supra,  the  proof  showed 
that  it  was  agreed  orally  by  the  par- 
ties, and  the  contract  was  later  put 
in  writing,  that  the  plaintiff  should 
lease  a  building  for  a  saloon,  sell  the 
defendant  its  beer,  procure  a  license 
in  its  own  name,  and  give  the  statu- 
tory saloon  keeper's  bond,  and  that  the 
defendant  should  procure  the  United 
States  license,  carry  on  the  business 
in  his  own  name,  purchase  beer  of  the 
plaintiff  only,  pay  a  specified  sum  per 
month,  pay  for  the  beer,  and  reim- 
burse the  plaintiff  for  the  costs  of  the 
license.  In  an  action  for  a  balance 
claimed  to  be  due,  it  was  held  that 
the  contract  was  clearly  illegal  and 
void,  since  one  could  not  lawfully  car- 
ry on  the  business  without  himself 
procuring  authority  by  license  and 
giving  a  bond  as  indemnity  against 
his  own  illegal  sales  and  those  of  his 
agent.  It  was  also  held  that  testi- 
mony offered  by  the  plaintiff  that  it 
was  a  custom  for  brewing  companies 
to  take  licenses  in  their  names,  to  be 
used  by  others,  for  the  purpose  of  se- 
curing payment  of  the  price  advanced 
by  them,  was  properly  excluded,  as  a 
custom  to  violate  the  law  would  be  in- 
effective, if  proved. 

JJ.  Llabttity    of    licensee    for    purchase 
price  of  Itqiior. 

With  respect  to  the  civil  liability  of 
the  licensee,  that  is,  the  person  in 
whose  name  the  license  is  issued  for 
the  benefit  of  another,  for  the  pur- 
chase price  of  the  liquor  sold  to  the 
other  person,  there  is  conflict  in  the 
decisions.  Thus,  in  the  reported  case 
(John  Baeth  Co.  v.  Brandy,  ante, 
1513)  it  appeared  that  the  defendant 
obtained  a  license  to  operate  a  saloon, 
for  the  purpose  of  helping  another, 
and  did  not  himself  conduct  it.  The 
court  holds  that,  in  view  of  the  statute 
requiring  the  license  and  providing 
for  its  assignment,  the  law  placed  the 
person  obtaining  a  permit  to  conduct 
a  saloon  in  such  a  position  that  he 
must  be  presumed  to  be  the  owner  and 
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keeper,  as  to  the  general  public  and 
persons  dealing  with  those  conducting 
the  business.  Therefore,  the  court 
holds,  goods  sold  and  used  in  the  con- 
duct of  the  business  must  be  held  to 
have  been  sold  to  the  person  who  in 
law  was  charged  with  the  conduct  and 
management  of  the  business.  The 
court  states  that  it  is  immaterial 
whether  the  plaintiflT  knew  at  the  time 
of  the  sales  that  the  person  conducting 
the  business  claimed  to  be  the  owner, 
in  fact,  of  it,  and  holds  that  the  de- 
fendant was  estopped  from  asserting 
that  he  was  not  the  owner. 

In  Harris  v.  North  (1916)  78  W.  Va. 
76,  1  A.L.R.  356,  88  S.  E.  603,  however, 
an  action  against  three  defendants  for 
the  balance  due  on  an  account  for 
liquors  bought  from  a  wholesale  house 
for  a  saloon,  lack  of  any  direct  pecu- 
niary interest  in  the  saloon  or  co- 
partnership on  the  part  of  North  [one 
of  the  defendants]  was  asserted  and 
proved  by  way  of  defense.  He  owned 
the  building  in  which  the  business 
was  conducted  by  the  other  defend- 
ants, and  the  state  license  under 
which,  ostensibly,  they  sold  liquors, 
was  in  his  name  and  conspicuously 
posted  in  the  saloon  room.  It  was  pro- 
cured in  his  name  because  the  owners 
of  the  business  were  aliens,  and  could 
not,  for  that  reason,  obtain  a  license 
in  their  own  names.  Prior  to  their 
occupancy  of  the  building  as  North's 
tenants,  another  person  had  conduct- 
ed a  saloon  in  it.  On  his  failure  in 
the  business.  North  took  an  assign- 
ment and  transfer  of  the  license  for 
the  unexpired  portion  of  the  year,  and 
Lukacs  and  Szilagyi,  the  other  two  de- 
fendants, bought  the  stock  of  goods. 
On  the  expiration  of  the  license  year, 
a  new  license  was  procured  in  North's 
name,  but  the  owners  of  the  stock  paid 
the  license  taxes.  Their  predecessor 
had  paid  $35  a  month  as  rent  for  a 
single  room.  North  enlarged  the 
building,  more  than  doubling  its 
length,  and  added  a  second  story,  and 
the  new  firm  paid  him  |100  a  month 
for  the  ground  floor  for  a  while,  and 
later  |125  a  month  for  the  entire  build- 
ing. Checks  used  in  payment  of  bills 
rendered  by  the  plaintiffs  bore  "Old 
Miners  Saloon"  as  the  firm  name,  and 


were  signed  for  a  while,  "Old  Miners 
Saloon,  by  Steve  Lukacs,  M.  Szilagyi," 
and  later,  "Old  Miners  Saloon,  by 
Lukacs  &  Szilagyi."  On  checks  used 
in  the  business  from  August,  1913,  to 
January,  1914,  and  possibly  longer, 
these  parties  styled  themselves  "pro- 
prietors." During  some  portions  of 
their  career,  they  styled  themselves 
"managers,"  on  their  stationery.  The 
plaintiffs  had  no  direct  dealings  nor 
even  any  conversation  or  correspond- 
ence with  North.  It  did  not  appear 
that  any  of  them,  or  any  representa- 
tive of  theirs,  knew  him  or  had  ever 
seen  him.  Their  salesman  saw  his 
name  in  the  posted  license,  and  was 
told  by  Lukacs  he  was  interested.  On 
the  subject  of  that  representation,  the 
salesman  testified,  in  part,  as  follows: 
"I  looked  around  and  saw  the  license 
of  C.  P.  North's  name,  and  I  says  to 
Mr.  Lukacs,  'Is  Mr.  North  interested  in 
this  business  with  you?'  and  he  said, 
'Yes,  Mr.  North  got  the  license  for  us ; 
he  owns  the  building,  and  we  can't 
own  a  license,  for  we  are  not  citizens 
of  the  United  States;  we  have  no 
credit,  and  we  don't  know  anybody,'  or 
words  to  that  effect."  Though  North's 
place  of  business  was  just  across  the 
street  from  the  saloon,  and  he  could 
have  been  seen  at  almost  any  time,  no 
inquiry  was  made  of  him  as  to  wheth- 
er he  was  a  partner  in  the  business. 
On  the  information  the  salesman  ob- 
tained at  the  saloon,  and  ascertain- 
ment of  North's  financial  rating  in 
the  commercial  agencies,  the  plaintiffs 
sold  the  firm  liquors  and  other  goods, 
and  now  claimed  the  right  to  hold 
North  for  a  balance  due,  amounting 
to  about  $1,150.  Though  the  bills 
were  not  always  promptly  paid,  no  de- 
mand was  ever  made  upon  North  for 
payment  until  after  the  bankruptcy  of 
the  firm.  In  some  instances,  the  sales- 
man immediately  drew  the  cash  on 
checks  for  as  much  as  $400  and  $500, 
from  the  local  bank  on  which  they 
were  drawn.  la  others,  he  had  the 
bank  certify  the  checks  before  he  re- 
mitted them.  The  court  said:  "North 
cannot  be  held  merely  because  the  li- 
cense was  in  his  name.  No  statute 
expressly  made  him  liable,  and  pro- 
tection of  creditors  of  a  retail  dealer 
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in  liquors  was  not  within  the  spirit  or 
purpose  of  the  regulating  statutes.  As 
to  criminal  or  civil  liability  for  un- 
lawful sales,  North  might  have  been 
«8topped  to  deny  ownership  of  the 
business  or  the  agency  of  the  real  own- 
ers; and  the  owners  may  not  have 
1>een  protected  by  a  license  in  the 
name  of  a  stranger.  Illegality  of  the 
business,  known  to  the  plaintiffs, 
might  have  precluded  right  of  re- 
'Covery  from  the  real  owners,  but  that 
would  not  have  rendered  North  liable. 
Their  own  violation  of  law  would  have 
estopped  them  from  resort  to  him  for 
payment.  Solution  of  such  questions 
would  have  turned  upon  the  construc- 
tion of  the  statutes  and  the  legislative 
policy  embodied  in  them.  But  neither 
the  terms,  spirit,  nor  policy  of  the  stat- 
ute touched  the  subject-matter  of  this 
•controversy.  The  relation  between  a 
retail  dealer  and  his  vendor  was  a 
matter  as  to  which  the  legislature  had 
not  expressed  its  will,  wherefore  it  re- 
mained subject  to  general  commercial 
law.  The  statutes  dealt  with  the  sell- 
ing and  disposition  of  liquors,  not  pur- 
chases thereof.  ...  If  North  per- 
mitted himself  to  be  represented  or 
held  out  to  the  public  or  to  the  plain- 
tiffs as  a  partner,  and  the  plaintiffs 
extended  credit  to  him  on  the  faith  of 
the  representation,  he  is  liable.  Other- 
wise, he  is  not.  The  posted  license 
in  his  name  was  a  representation  of 
interest,  which,  unexplained,  would 
likely  be  sufficient.  But  if  the  plain- 
tiffs knew  he  was  not  interested,  or 


did  not  extend  credit  to  him  on  ac- 
count of  the  fact,  they  cannot  hold 
him  for  the  debt.  Authority  for  the 
correctness  of  the  court's  elimination 
of  the  testimony  as  to  the  representa- 
tion of  North's  interest  in  the  busi- 
ness, made  by  Lukacs,  need  not  be 
cited.  The  representation  was  not 
made  in  North's  presence,  and  there 
is  no  evidence  that  he  ever  heard  of  it, 
after  it  was  made.  The  checks  and 
testimony  of  witnesses  tending  to 
prove  the  plaintiffs  knew  Lukacs  and 
Szilagyi  were  the  only  proprietors,  and 
relied  only  upon  their  financial  abil- 
ity, and  extended  credit  only  to  them, 
were  relevant,  material,  and,  there- 
fore, admissible." 

//J.  liiabiUty    of    licensee    on    statutory 
hand. 

It  has  been  held  that  where  a  liquor 
tax  certificate  has  been  issued  or 
transferred  to  a  person  on  his  appli- 
cation and  filing  of  a  bond,  he  is  the 
principal  whom  the  law  will  look  to 
during  the  conduct  of  the  business, 
and  will  hold  responsible  for  compli- 
ance with  the  statutory  provisions. 
Hence,  whether  the  licensee  takes  out 
or  procures  a  tax  certificate  for  him- 
self or  for  another,  whether  he  is 
carrying  on  the  business  for  his  own 
account,  or  for  that  of  another,  is  of 
no  importance  on  the  question  of  lia- 
bility on  the  bond.  Lyman  v.  Kurtz 
(1901)  166  N.  Y.  274,  59  N.  E.  903, 
aflSrming  (1900)  48  App.  Div.  634,  62 
N.  Y.  Supp.  1141.  H.  D.  B. 


GEORGE  ELMER,  Appt., 

V. 

STATE  OF  ARIZONA. 

Artzotia  Supreme  Court  —  February  S,  19  IS. 
(—  Ariz.  — ,  178  Pac.  28.) 

Tlvidcnce  —  complaint  by  victim  of  rape. 

1.  That  a  victim  of  rape  made  complaint  soon  after  the  occurrence  may 
be  shown  in  evidence  in  a  prosecution  for  the  crime,  either  by  the  testi- 
inony  of  the  victim  or  by  the  person  to  whom  the  complaint  was  made. 

[See  note  on  thw  question  beginning  on  page  1522.] 
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An>eal  —  erroneous  admission  of  evi- 
dence —  reversal. 

2.  If  improper  and  prejudicial  evi- 
dence upon  a  vital  point  has  been  ad- 
mitted against  one  convicted  of  rape, 
he  is  entitled  to  a  reversal  of  the  con- 
viction, although  upon  the  whole  record 
his  guilt  m«ty  be  apparent. 
Evidence  —  independent 

3.  Testimony  of  complaint  by  a  vic- 
tim of  rape  is  not  admissible  as  in- 
dependent proof  of  the  commission  of 
the  crime,  but  only  as  corroboration 
of  the  victim. 

—  absence  of  victim  —  evidence  of 
complaint. 

4.  Testimony  of  complaint  by  a  vic- 
tim of  statutory  rape  should  not  be 
admitted  at  the  trial  of  accused,  where 
the  victim,  although  available,  is  not 
produced  as  a  witness  at  the  trial. 


Appeal  —  admission  of  emmemis  evi- 
dence —  reversaL 

5.  That  the  other  evidence  in  a  prose- 
cution for  statutory  rape  is  very  con- 
clusive against  accused  does  not  make 
nonprejudicial  {he  admission  of  evi- 
dence of  complaints  by  the  victim  soon 
after  the  offense  was  conunitted,  where 
she^was  not  produced  as  a  witness  at 
the  trial. 

—  technical  error  —  inadmissible  evi- 
dence. 

6.  The  erroneous  admission  of  evi- 
dence on  a  vital  issue  cannot  be  said  to 
be  technical  error  within  the  meaning 
of  a  constitutional  provision,  forbid- 
ding reversal  for  technical  error  where 
upon  the  whole  record  substantial  jus- 
tice has  been  done. 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Graham 
County  convicting  him  of  rape.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  F.  C.  Jacobs  and  Lee  N. 
Stratton,  for  appellant: 

Evidence  of  complaint  made  by  the 
prosecutrix  to  third  persons  immediate- 
ly after  the  act  of  intercourse  is  admis- 
sible only  in  corroboration  of  direct 
testimony  of  the  prosecutrix  as  to  such 
acts  by  the  defendant,  and  such  evi- 
dence is  never  admissible  for  the  pur- 
pose of  proving  the  corpus  delicti. 

Territory  v.  Kirby,  3  Ariz.  291,  28 
Pac.  1134;  People  v.  Mayes,  66  Cal.  597, 
56  Am.  Rep.  126,  6  Pac.  691;  Catlett 
v.  State,  —  Tex.  Crim.  Rep.  — ,  61 
S.  W.  485;  Thompson  v.  State,  38  Ind. 
39;  State  v.  Meyers,  46  Neb.  152,  37 
L.R.A.  423,  64  N.  W.  697;  Mathews  v. 
State,  19  Neb.  337,  27  N.  W.  234;  Han- 
non  v.  State,  70  Wis.  448,  36  N.  W.  1 ; . 
Hornbeck  v.  State,  35  Ohio  St.  277,  35 
Am.  Rep.  608;  Huey  v.  State,  7  Ga. 
App,  398,  66  S.  E.  1023;  Weldon  v. 
State,  32  Ind.  81;  People  v.  Graham, 
21  Cal.  261;  People  v.  Lambert,  120 
Cal.  170,  62  Cal.  307;  3  Greenl,  Ev.  § 
2131 ;  Roscoe,  Crim.  Ev.  S  23;  2  Bishop, 
Crim.  Proc.  963;  1  Phillips,  Ev.  184; 
People  v.  Tierney,  67  Cal.  54,  7  Pac. 
37 ;  Reddick  v.  State,  35  Tex.  Crim.  Rep. 
463,  60  Am.  St.  Rep.  56,  34  S.  W.  274. 

Evidence  of  declarations,  statements, 
and  admissions  of  the  defendant  are  not 
admissible  in  evidence  until  after  in- 
dependent proof  of  the  corpus  delicti. 

People  V.  Eldridge,  3  Cal.  App.  648, 
86  Pac.  832;  People  v.  Simonaen,  107 


Cal.  345.  40  Pac.  440;  People  v.  Frank, 
2  Cal.  App.  283,  83  Pac.  578;  People 
V.  Vertrees,  169  Cal.  404,  146  Pac.  890; 
People  V.  Tapia,  131  Cal.  647,  63  Pac 
1001 ;  People  v.  Frey,  165  Cal.  140,  131 
Pac.  127. 

Mr,  Wiley  E.  Jones,  Attorney  Gen- 
eral, for  the  State. 

Eaker,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  was  informed 
against,  tried,  and  convicted  of  the 
crime  of  rape,  alleged  to  have  been 
committed  upon  his  own  daughter, 
a  young  girl  under  the  age  of  eigh- 
teen years.  He  appeals  from  the 
judgment  of  conviction  and  the  or- 
der denying  a  new  trial. 

The  crime  charged  is  a  revolting 
one  to  any  decent  man,  and  the  de- 
fendant, if  guilty,  justly  deserved 
the  punishment  inflicted  upon  him; 
nevertheless,  it  remains  our  duty, 
under  the  assignments  of  error,  to 
examine  the  record  and  determine 
if  the  defendant  has  been  convicted 
in  accoiidance  with  the  rules  of  crim- 
inal procedure  made  applicable 
alike  in  the  trial  of  one  who  is  guiltj' 
as  well  as  one  who  is  innocent.  1£ 
improper  and  prejudicial  testimony 
upon  a  vital  point  has  been  admit- 
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ted  as  asainst  the  defendant,  he  is 
entitled  to  a  revers- 

er'rlS'eV-.  .«-  ^\  ot  the  judgment 
inu»ion  of  of     conviction,     ai- 

^tt^iT  though    upon    the 

whole  record  his 
guilt  may  be  apparent.  In  People 
V.  Hulse,  3  Hill,  316,  Bronson,  J., 
after  citing  the  admonitory  remarks 
of  Lord  Hale  on  the  ease  with  which 
the  accusation  of  rape  may  be  made, 
and  the  difficulty  of  defense  by  the 
party  charged,  adds:  "Cases  of  this 
character  do  not  call  for  any  re- 
laxation of  the  rules  of  evidence  for 
the  purpose  of  supporting  the  accu- 
sation. .  .  .  There  is  mu(ih  great- 
er danger  that  injustice  may  be 
done  to  the  defendant  in  cases  of 
this  kind  than  ...  in  prosecu- 
tions of  any  other  character." 

It  is  assigned  as  error  that  the 
trial  court  permitted  several  wit- 
nesses for  the  prosecution,  includ- 
ing the  wife  of  the  defendant,  to 
testify  that  the  young  girl,  soon 
after  the  alleged  unlawful  occur- 
rence, made  complaint  of  the  wrong 
done'  her  by  the  defendant.  The 
young  girl  was  not  prosecutrix  in 
the  case;  that  is,  she  did  not  ap- 
pear as  a  witness  and  testify  in  the 
case.  It  does  not  appear  that  she 
was  too  young  to  understand  the  na- 
ture of  an  oath,  or  that  she  was  im- 
becile or  otherwise  incapacitated  as 
a  witness.  It  does  appear,  however, 
that  at  the  time  of  the  trial  she  was 
about  sixteen  years  of  age,  and  re- 
sided in  the  county  where  the  case 
was  tried,  and  that  she  was  avail- 
able as  a  witness  if  the  prosecution 
desired  to  call  her.  The  rule  is  well 
established  that  the  fact  that  the 
victim  of  a  rape  made  complaint 
soon  after  the  occurrence  may  be 
shown  in  evidence,  either  by  the  tes- 
Evide»e*-  timony  of  the  vic- 

compiaint  by       tim  or  by  the  per- 

v»ctl»  «t  rape.       g^^^     ^^     ^y^^^     ^^g 

complaint  was  made.  However, 
such  testimony  is  not  admissible  as 

independent  proof 
TnaeBc^**"*       of  the  commission 

of  the  crime,  but 
is  only  to  be  received  in  corrobora- 
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tion  of  the  victim  or  prosecutrix. 
22  R.  C.  L.  8  47;  33  Cyc.  1463. 

This  rule  has  received  the  sanc- 
tion of  the  court  in  this  jurisdiction: 
"The  evidence  of  the  complaint  is 
not  admitted  as  a  part  of  the  res 
gestse,  nor  as  evidence  of  the  guilt 
of  the  defendant,  but  merely  in  cor- 
roboration of  the  prosecuting  wit- 
ness, in  the  sense  that  it  removes 
from  her  testimony  a  suspicion  that 
might  otherwise  rest  upon  it,  un- 
less it  were  shown  that  she  did  what 
would  naturally  have  been  done  by 
a  chaste  woman  under  like  circum- 
stances, viz.,  made  known  the  fact 
of  the  injury  done  her."  Territory 
V.  Kirby,  3  Ariz.  291,  28  Pac.  1134. 

But  it  is  obvious  that  this  rule 
has  no  application  in  the  present 
case,  for  the  reason  that  the  young 
girl  was  not  called  and  did  not  tes- 
tify in  the  case,  and  therefore  the 
testimony  of  com-  _^b.ence  .i 
plamts  made  by  her  Tictim-eviaence 
should  have  been  "'  «•»«••-»"♦• 
excluded  as  unsatisfactory  and  in- 
competent hearsay  evidence. 

Mr.  Wigmore,  in  discussing  the 
admissibility  of  complaints  made  by 
tne  injured  female,  says :  "Since  the 
only  object  of  the  evidence  [com- 
plaint] is  to  repel  the  supposed  in- 
consistency between  the  woman's 
present  testimony  and  her  former 
silence,  it  is  obvious  that,  if  she  has 
not  testified  at  all,  there  is  no  in- 
consistency to  repel,  and  therefore 
the  evidence  is  irrelevant."  2  Wig- 
more,  Ev.  §  1136,  subd.  2. 

Greenleaf.  positively  declares  that 
"where  she  is  not  a  witness  in  the 
case,  it  [complaint]  is  wholly  in- 
admissible." 3  Greenl.  Ev.  §  213. 
"But  where  the  facts  and  circum- 
stances do  not  form  part  of  the  res 
gestse,  that  is,  they  are  not  so  in- 
timately connected  with  the  com- 
plaint as  to  spring  with  the  act  it- 
self, they  can  be  given  in  evidence 
only  in  corroboration,  but  even  then  , 
are  not  admissible  where  the  injured 
woman  does  not  testify."  1  Whart. 
Crim.  Ev.  p.  520,  note. 

The  adjudicated  cases  fully  sus- 
tain these  text-writers.  People  v. 
Graham,    21    Cal.    268;    State    v. 
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Wheeler,  116  Iowa,  212,  93  Am.  St. 
Rep.  238,  89  N.  W.  978;  Matthews 
V.  State,  19  Neb.  330,  37  N.  W.  234; 
People  V.  McGee,  1  Denio,  19. 

It  is  said,  however,  that,  although 
it  was  error  to  permit  the  witnesses 
for  the  prosecution  to  testify  to  the 
complaints  made  by  the  young  girl, 
such  testimony  was  not  prejudicial, 
because  other  evidence  in  the  case 
established  the  guilt  of  the  defend- 
ant. We  cannot  agree  with  this  con- 
tention. Conceding 
that  the  other  evi- 
dence is  very  con- 
clusive as  establish- 
ing the  guilt  of  the  defendant,  this 
will  not  justify  a  holding  that  illegal 
evidence  upon  the  vital  issue  in  the 
case  was  not  prejudicial  to  the  ac- 
cused. He  was  a  witness  at  the  trial 
in  his  own  behalf,  and  stoutly  de- 
nied his  guilt.  The  question  of  fact 
was  one  for  the  jury,  and  the  de- 
fendant had  the  right  to  have  the 
issue  submitted  to  the  jury  free 
from  the  objectionable  and  danger- 
ous hearsay  testimony. 

This  is  not  a  case  where  it  can  be 
'Consistently  said  that  the  error  in 
admitting  the  hearsay  testimony 
-technict  Tror  ^as  "technical,"  in 
-inadmisBibie       the  sense  of  8  22, 

evidence.  ^^j^j^       g^      ^j»    ^^^ 

..Constitution,  forbidding  the  revers- 


al of  any  cause  for  technical  error 
where,  upon  the  whole  record,  sub- 
stantial justice  has  been  done. 

Complaint  is  made  in  other  as- 
signments that  the  trial  court  erred 
in  permitting  the  defendant's  wife 
to  become  a  witness  for  the  prose- 
cution and  testify  to  communica- 
tions between  the  husband  and  wife. 
Furthermore,  that  the  trial  court 
erred  in  permitting  evidence  to  be 
introduced  in  behalf  of  the  prose- 
cution concerning  extrajudicial  con- 
fessions made  by  the  defendant.  In 
the  rulings  challenged  by  these  as- 
signments we  find  no  reversible  er- 
ror, but,  owing  to  the  final  disposi- 
tion of  the  case,  we  do  not  feel  that 
these  assignments  require  any  ex- 
tended discussion.  The  one  preju- 
dicial error  is  that  several  witnesses 
for  the  prosecution  were  permitted 
to  testify  to  complaints  made  by 
the  young  girl  when  she  was  not 
called  as  a  witness;  it  not  being 
shown  that  at  the  time  of  the  trial 
she  was  under  any  disability  as  a 
witness  by  reason  of  her  youth  or 
on  account  of  imbecility.  33  Cyc 
1468;  People  v.  Figueroa,  134  Cal. 
159,  66  Pac.  202. 

The  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Cunningham,  Ch.  J.,  and  Henry 
D.  Ross;  J.,  concur. 


ANNOTATION. 
Evidence  of  ccHiiplaint  by  victim  of  rape  who  ia  not  a 


I.  Where  victim  is  dead,  or,  although 
competent,  is  not  a  witness,   1622. 
II.  Rule  where  victim  is  incompetent  to 
testify,  1523. 
;III.  Admissibility  as  res  gestc,  1525. 

The  hearsay  rule,  excluding  state- 
ments made  out  of  court,  and  not  in 
the  accused's  presence,  because  of  the 
lack  of  the  safeguard  of  an  oath  and 
.an  opportunity  to  cross-examine,  has 
been  asserted  as  a  ground  for  the  ex- 
clusion of  complaints,  and  details  of 
complaints,  made  by  victims  of  rape. 
Exceptions  to  this  rule,  however,  now 
generally  recognized,  have  ^own  up, 
apparently  based  upon  necessity,  un- 


der which  evidence  of  the  victim's 
complaint  has  been  admitted  where 
she  was  a  witness,  not  as  original  or 
independent  evidence,  but  for  the  pur- 
pose of  confirming  or  corroborating 
her  testimony..  A  distinction  has  been 
made  in  some  jurisdictions  between 
mere  complaints  and  details  of  the 
complaint,  it  being  held  that  the  de- 
tails are  admissible  in  a  case  in  which 
she  is  a  witness,  only  after  her  credi- 
bility as  to  the  particulars  has  been 
assailed. 

/.  Where   victim   ia   dead,    or,   althouffit. 
competent,  ia  not  a  vettneaa. 

In  harmony  with  the  statement  in 
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the  introduction  as  to  complaints,  it 
will  be  observed  that  in  the  reported 
case  (Elmer  v.  State,  ante,  1519) 
where  it  did  not  appear  that  the  victim 
was  incapacitated  as  a  witness,  but 
she  did  not  testify,  her  complaints 
were  excluded,  the  court  stating  that 
such  evidence  was  admissible,  in  rape 
cases,  only  in  corroboration  of  the 
victim's  testimony. 

And  the  rule  excluding  the  victim's 
complaint  where  she  was  not  a  witness 
was  also  adopted  in  the  following 
cases,  in  which  she  was  dead,  or  a  com- 
petent witness:  Huey  v.  State  (1909) 
7  Ga.  App.  398,  66  S.  E.  1023  (where 
the  victim  was  dead) ;  People  v.  Lewis 
(1911)  252  UI.  281,  96  N.  E.  1005 
(where  the  victim  was  dead)  ;  State  v. 
Wheeler  (1902)  116  Iowa,  212,  93  Am. 
St.  Rep.  236,  89  N.  W.  978  (dicta); 
Reg.  V.  Guttridge  (1840)  9  Car.  &  P. 
(Eng.)  471. 

In  People  v.  Lewis  (1911)  252  IlL 
281,  96  N.  E.  1005,  supra,  the  court 
said:  "In  a  prosecution  for  rape, 
where  the  prosecutrix  herself  testifies, 
it  may  be  proved  by  third  persons 
that  the  prosecutrix  made  complaint 
to  them,  provided  such  complaint  was 
made  without  inconsistent  or  unex- 
plained delay.  This  constitutes  an 
exception  to  the  general  rule  that  hear- 
say evidence  is  inadmissible,  and  is 
allowed  on  the  supposition  that  a 
woman  thus  assailed  will  avail  herself 
of  the  first  opportunity  to  tell  of  the 
wrong  which  has  been  done  her.  The 
proof  of  such  statements  is  admissible, 
however,  only  upon  the  theory  that  it 
tends  to  corroborate  the  testimony  of 
the  prosecutrix,  given  upon  the  trial. 
It  is  not  proper  to  make  such  proof  for 
the  purpose  of  showing  the  commis- 
sion of  the  offense  itself,  and  this 
proof  cannot  be  made  at  all  if  the 
prosecutrix  is  not  a  witness.  .  .  . 
As  Mrs.  Weller  died  prior  to  the  trial, 
this  testimony  became  incompetent, 
and  it  was  error  to  admit  it." 

In  Messel  v.  State  (1911)  176  Ind. 
214,  95  N.  E.  565,  however,  where  the 
victim'was  dead,  it  was  held  competent 
to  prove  that  she  made  a  complaint, 
although  she  was  not  a  witness,  the 
court  stating  that  this  was  the  rule 
where  the  victim  was  dead  or  incom- 


petent to  testify,— citing  People  v. 
Figueroa,  which  is  set  out  in  the  fol- 
lowing subdivision. 

There  is  also  a  statement  in  Reg.  v. 
Megson  (1846)  9  Car.  &  P.  (Eng.) 
421,  where  the  victim  was  dead,  to  the 
effect  that  her  complaint  might  be  ad- 
missible; but  the  actual  decision  in 
that  case  was  that  the  particulars  of 
her  complaint,  which  were  sought  to 
be  introduced  as  independent  evi- 
dence, were  inadmissible,  the  court 
stating  that  such  evidence,  in  a  case 
in  which  the  victim  was  a  witness,  was 
admissible  only  to  show  her  credit,  and 
the  accuracy  of  her  recollection. 

J/.  Rule  where  victim,  is  incompetent  to 
testify. 

Apparently  because  of  the  possibili- 
ty of  the  miscarriage  of  justice,  in 
some  cases  where  the  victim  was  in- 
capacitated from  testifying,  the  ordi- 
nary rules,  excluding  the  victim's 
complaints  except  to  support  or  cor- 
roborate her  testimony,  have  been  dis- 
pensed with,  and  an  exception  to  these 
rules  has  been  allowed,  to  the  extent 
of  admitting  testimony  that  she  made 
a  complaint.  Such  evidence  was  held 
admissible  in  the  following  cases: 

—  People  V.  Barney  (1896)  114  CsL 
554,  47  Pac.  41,  where  the  testimony  of 
the  seven-year-old  victim  was  stricken 
out,  and  evidence  that  she  made  a 
complaint  to  her  mother  shortly  after 
the  alleged  occurrence  was  received, 
the  court  relying,  however,  on  cases  in 
which  the  victim  was  a  witness ; 

—  People  V.  Figueroa  (1901)  184 
Cal.  159,  66  Pac.  202,  where  the  victim 
was  too  young  to  testify,  and  com- 
plaints made  by  her  shortly  after  the 
commission  of  the  offense  were  re- 
ceived, the  court  relying  on  People  v. 
Barney  (Cal.)  supra; 

—  People  v.  Bianchino  (1907)  5  CaL 
App.  633,  91  Pac.  112,  where  a  com- 
plaint made  by  a  victim  too  young  to 
testify,  apparently  some  weeks  after 
the  alleged  offense,  and  when  she  was 
found  to  be  inflicted  with  a  venereal 
disease,  was  admitted,  on  the  authori- 
ty of  the  preceding  case; 

—  Reg.  V.  Nicholas  (1846)  2  Car.  & 
K.  (Eng.)  246,  where  the  victim  was 
too  young  to  testify,  and  the  fact  that 


she  made  a  complaint  to  her  aunt  was 
admitted. 

The  court  in  People  v.  Figueroa 
(Cal.)  supra,  said :  "It  is  now  argued 
by  appellant  that  evidence  as  to  the 
complaints  of  an  outraged  woman  is 
admitted  only  as  corroborating  or  sus- 
taining her  testimony,  and  that,  when 
she  does  not  appear  as  a  witness,  even 
the  fact  that  she  made  complaint,  how- 
ever recently  after  the  injury,  is 'not 
admissible.  Many  authorities  are 
cited  to  sustain  this  position,  but  on 
examination  they  are  found  to  relate, 
for  the  most  part,  to  adults  who  were 
competent  to  testify,  but  were  for  some 
reason  absent.  The  few  authorities 
that  relate  to  children  incompetent  to 
■  testify,  and  other  incompetents,  seem 
to  go  no  further  than  to  exclude  their 
declarations  as  to  what  occurred,  leav- 
ing out  the  question  as  to  whether  the 
fact  that  complaint  was  made  by  them 
may  be  shown.  We  think  that  the  evi- 
dence that  the  child  complained  to  her 
mother  so  soon  after  the  injury  is  ad- 
missible, for  the  same  reason  that  the 
fact  of  her  crying  was  admissible. 
Taken  in  connection  with  her  extreme 
youth,  and  the  fact  that  she  doubtless 
possessed  no  understanding  of  the 
sexual  act,  the  fact  of  her  complain- 
ing tended  to  show  that  she  had  been 
hurt  and  injured.  If  she  had  not  been 
hurt,  not  understanding  the  defend- 
ant's conduct,  she  probably  would  not 
have  made  any  complaint.  The  fact 
of  her  complaining  after  the  criminal 
act  was  accomplished,  and  after  the 
defendant  had  fled,  is  perhaps  not  ad- 
missible as  a  part  of  'the  res  gestae  of 
the  crime,'  as  that  expression  is  usual- 
ly understood  and  applied,  but  it  may 
be  treated  rather  as  tending  to  show 
her  physical  condition  at  the  time  of 
the  utterance  of  the  complaint,  just 
as  groans  or  other  evidences  of  pain 
and  suffering  are  received  in  evidence 
to  illustrate  the  condition,  when  that 
condition  is  the  subject  of  inquiry.  Of 
course,  any  narrative  of  the  child  as 
to  what  the  defendant  did  would  not 
be  admissible." 

And  this  doctrine  was  impliedly,  at 
least,  approved  in  Huey  v.  State,  which 
is  set  out  under  the  preceding  heading. 

And  in  Territory  v.  Godfrey  (1888) 


6  Dak.  46,  50  N.  W.  481,  where  the  vic- 
tim, who  was  six  years  of  age,  was 
apparently  not  a  witness,  testimony  by 
her  mother  that  the  child  made  an 
immediate  complaint  after  the  assault 
was  held  competent.  The  ground  of 
admission,  however,  is  not  indicated. 

And  in  State  v.  Jerome  (1891)  82 
Iowa,  749,  48  N.  W.  722,  the  complaint 
of  the  four-year-old  victim,  made  in 
the  accused's  presence,  was  held  ad- 
missible, for  the  reason,  if  for  no  oth- 
er, that  it  directed  attention  to  the  con- 
dition of  her  body. 

In  Hoist  V.  State  (1887)  23  Tex. 
App.  1,  59  Am.  Rep.  770,  3  S.  W.  757, 
the  victim  was  too  young  to  testify, 
although  the  court,  in  holding  her 
complaint  admissible,  but  excluding 
the  particulars  of  the  complaint,  does 
nqt  seem  to  have  considered  this  fact. 

Failure  to  observe  the  distinction 
between  cases  in  which  it  was  sought 
merely  to  show  that  a  complaint  was 
made,  and  those  in  which  it  was  at- 
tempted to  prove  the.  details  and  par- 
ticulars of  the  complaint,  apparently 
has  sometimes  led  to  a  misconstruc- 
tion of  certain  decisions. 

In  the  following  cases,  in  which  the 
victim  was  incapacitated  from  testify- 
ing, her  statements  and '  declarations 
as  to  the  details  and  particulars  of  the 
occurrence  were  held  inadmissible: 
Weldon  v.  State  (1869)  32  Ind.  81 
(child  too  young  to  testify)  ;  State  v. 
Meyers  (1895)  46  Neb.  152,  37  L.R.A. 
423,  64  N.  W.  697  (victim  an  im- 
becile) ;  People  v.  Quong  Kun  (1895) 
9  N.  Y.  Crim.  Bep.  531,  34  N.  Y.  Supp. 
260  (five-year-old  child) ;  Hornbeck  v. 
State  (1879)  35  Ohio  St.  277,  85  Am. 
Rep.  608  (imbecile) ;  State  v.  Tom 
(1879)  8  Or.  177  (victim  not  possessed 
of  sufficient  intellect  to  testify)  ;  Smith 
V.  State  (1874)  41  Tex.  352  (child  too 
young  to  testify) ;  Rex  v.  South  (.1903) 
39  Can.  L.  J.  639  (child  incompetent). 

And  even  in  those  jurisdictions  in 
which  evidence  of  a  complaint  has 
been  admitted,  where  the  victim  was 
incompetent  to  testify,  evidence  of  the 
details  of  the  complaint  have  been  ex- 
cluded. People  v.  Graham  (1862)  21 
Cal.  261;  People  v.  Barney  (1896)  114 
CaL  554,  47  Pac.  41 ;  People  v.  Figue- 
roa (1901)  134  CaL  159,  66  Pac.  202;. 
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"Reg.  V.  Nicholas  (1846)  2  Car.  &  K. 
(Eng.)  246. 

And  in  People  v.  McGee  (1845)  I 
Denio  (N.  Y.)  19,  where  evidence  of 
signs  and  motions  made  by  the  victim, 
who  was  of  weak  intellect  and  could 
not  talk,  immediately  after  the  alleged 
offense,  were  excluded,  where  she  was 
incompetent  to  testify,  the  court  said: 
"It  is  insisted,  on  the  part  of  the  peo- 
ple, that  when  persons  are  excluded 
from  being  witnesses  for  want  of  un- 
derstanding, whether  it  arises  from 
immaturity  or  defect  of  intellect,  evi- 
dence may  be  given  of  their  declara- 
tions as  to  the  offense  charged.  It 
is  said  (1  Chitty,  Crim.  Law,  Riley's 
ed.  481;  Rex  v.  Powell  (1775)  1 
Leach,  C.  L.  (Eng.)  110;  Rex  v. 
Brazier  (1779)  1  Leach,  C.  L.  (Eng.) 
199,  1  East,  P.  C.  443) :  'It  was  once 
thought  that,  when  the  party  imme- 
diately injured  was  an  infant  of  ten- 
der years,  the  parents  of  the  child 
might  be  admitted  to  state  the  account 
he  had  given  of  the  transaction,  im- 
mediately after  it  had  taken  place,  and 
that  the  infant  might  be  examined, 
though  not  sworn  (and  so  is  the  au- 
thority of  2  Hale,  P.  C.  278,  279,  Bull. 
N.  P.  293),  but  both  these  ideas  are 
now  rejected,  and  it  is  fully  estab- 
lished that,  if  the  infant  is  of  com- 
petent discretion,  he  may  be  sworn, 
however  young;  and  if  not,  no  evidence 
whatever  can  be  given  respecting  his 
assertions.'  That  being  the  true  rule 
in. case  of  a  person  immature  in  in- 
tellect, I  cannot  see  why  the  reason  of 
the  rule  does  not  apply  with  as  much 
force  to  exclude  all  evidence  of  the 
declarations,  assertions,  or  signs 
made,  supposed  to  communicate  ideas, 
by  a  person  who  is  incompetent  to  be 
sworn  as  a  witness,  by  reason  of 
idiocy  or  weakness*  of  intellect  for  any 
cause,  as  evidence  of  the  commission 
of  the  offense,  or  to  affect  the  credit 
of  any  other  witness.  I  do  not  under- 
stand the  objection  as  going  against 
any  evidence  of  the  appearance  and 
condition  of  the  female  at  the  time, 
but  only  as  against  communications 
made  by  her  to  the  witness,  by  which 
she  informed  him  of  particular  in- 
juries inflicted  upon  her,  tending  to 
prove  forcible  sexual  connection,  or 


from  which  it  could  properly  be  in- 
ferred." 

And  in  Rex  v.  Brazier  (Eng.)  supra, 
where  the  five-year-old  victim  was  in- 
competent to  testify,  her  complaints 
and  statements  to  her  mother  imi^e- 
diately  after  coming  home  were  held 
inadmissible,  the  court  stating  that  no 
hearsay  evidence  could  be  given  of  the 
declarations  of  a  child  who  was  with- 
out capacity  to  be  sworn.  The  case  of 
Rex  V.  Tucker  (1808)  MS.  is  cited  in 
1  Phillips,  Ev.  11,  to  the  same  effect. 

In  State  v.  Washington  (1900)  104 
La.  57,  28  So.  904,  where  the  victim, 
who  was  only  three  years  old,  was  in- 
competent to  testify,  it  was  held  that 
the  defendant  could  not  have  been 
prejudiced  by  an  answer  of  "Yes"  to 
a  question  whether  the  victim  made  a 
complaint,  since  he  was  not  charged 
with  an  offense  either  by  the  question 
or  answer. 

Iff.  AdmiaBihilit^  a»  res  geatte. 

Declarations  admitted  as  res  gestae 
constitute  original  evidence,  and  are 
not  admitted  as  corroborative  of  a 
witness,  but  on  the  theory  that  they 
are  verbal  acts  connected  with  the 
transaction,  and  calculated  to  illus- 
trate its  character.  Under  this  theory, 
therefore,  although  the  victim  of  rape 
is  not  a  witness,  both  her  complaints, 
and  the  details  thereof,  are  admissible, 
where  the  circumstances  are  such  that 
they  constitute  a  part  of  the  res  geste. 

Thus,  in  the  following  cases,  the  vic- 
tim's statements  were  held  admissible 
as  a  part  of  the  res  gestte,  notwith- 
standing the  fact  that  she  was  not  a 
witness :  i 

— ^Kenney  v.  State  (1903)  —  Tex. 
Crim.  Rep.  — ,  65  L.R.A.  316,  79  S.  W. 
817;  Croomes  v.  State  (1899)  40  Tex. 
Crim.  Rep.  672,  51  S.  W.  924,  53  S.  W. 
882,  where  the  victims  were  too  young 
to  testify,  and  their  statements,  made 
immediately  after  the  alleged  offense, 
were  offered ;  | 

—Com.  V.  Bardino  (1911)  20  Pa. 
Dist.  R.  473,  where  the  seven-year-old 
victim  was  incompetent  to  testify,  and 
her  statements  to  her  mother  within  a 
few  minutes  after  the  alleged  offense 
were  offered; 

—Turner  v.  State    (1913)    66  Pla. 
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404,  63  So.  708,  where  the  victim,  who 
was  about  ten  years  old,  apparently 
did  not  testify,  and  her  complaint  and 
statement  to  her  father  within  an  hour 
or  two  after  the  alleged  assault  was 
offered ; 

—Thomas  v.  State  (1905)  47  Tex. 
Crim.  Rep.  534,  84  S.  W.  823,  where  the 
six-year-old  victim's  statement,  made 
about  twenty  minutes  after  the  occur- 
rence, was  offered ; 

— Watkins  v.  State  (1915)  78  Tex. 
Crim.  Rep.  65, 180  S.  W.  116,  where  the 
victim,  who  was  under  fifteen,  made  a 
statement  an  hour  or  an  hour  and  a 
half  after  the  offense  was  committed; 

— McMath  v.  State  (1875)  55  Ga. 
303,  where  complaint  and  statement  of 
the  seven-year-old  victim  to  her  moth- 
er was  made  upon  her  return  from  a 
trip  with  the  accused. 

And  in  People  v.  Figueroa  (1901) 
134  Cal.  159,  66  Pac.  202,  the  court,  in 
admitting  complaints  made  by  a  vic- 
tim too  young  to  testify,  shortly  after 
the  alleged  commission  of  the  offense, 
relied,  in  part  at  least,  on  the  res 
gests  theory. 

And  there  is  an  obiter  statement  in 
State  V.  Washington  (1900)  104  La. 
57,  28  So.  904,  that  complaints  are  ad- 
missible where  they  are  a  part  of  the 
res  gestse,  although  the  victim  was 
not  a  witness. 

And  in  Snowden  v.  United  States 
(1893)  2  App.  D.  C.  89,  9  Am.  Crim. 
Rep.  449,  where  the  five-year-old  vic- 
tim was  held  competent  to  testify,  but 
apparently  did  not  do  so,  her  com- 
plaint and  statements  made  to  her 
grandmother,  with  whom  she  lived, 
shortly  after  the  assault,  and  while 
she  was  lying  on  the  floor,  suffering 


from  her  injuries  and  crying,  were  ad- 
mitted as  part  of  the  res  gests.  The 
•court  stated  that  in  criminal  cases, 
especially  rape  cases  and  cases  of 
abuse  of  female  children,  the  prin- 
ciple of  what  is  called  the  res  geste 
has  been,  from  the  necessity  of  the 
case,  extended  beyond  the  limits  that 
genially  obtain  in  civil  cases. 

And  in  Philpot  v.  Com.  (1884)  6  Ky. 
L.  Rep.  862,  in  an  abstract  it  is  stated 
that  the  declarations  of  the  victim, 
made  immediately  after  the  conmiis- 
sion  of  the  alleged  offense,  are  admis- 
sible to  prove  that  it  was  committed, 
although  she  was  incompetent  to  tes- 
tify, on  account  of  immature  age, 
idiocy,  or  other  mental  defect,  the  de- 
cision, ,  apparently,  being  on  the 
ground  that  they  were  a  part  of  the 
res  geste. 

It  was  recognized  in  Simmons  v. 
State  (1913)  105  Misa.  48,  61  So.  826, 
that  the  outcry  or  complaint  of  the  vic- 
tim would  be  admissible,  if  a  part  of 
the  res  gestae,  but  that,  in  order  to  be 
admitted  on  this  ground,  they  must 
have  formed  part  of  the  transaction, 
or  have  been  immediate,  and  state- 
ments of  the  eleven-year-old  victim  in 
that  case,  who  was  not  a  witness,  made 
to  a  physician  five  and  seven  days 
after  the  offense,  were  excluded,  as 
clearly  not  being  a  part  of  the  res 
gests. 

In  Smith  v.  Stote  (1874)  41  Tex.  352, 
where  the  victim  was  too  young  to  tes- 
tify, and  her  statements  to  her  parents 
immediately  after  the  alleged  offense, 
as  to  the  details  of  the  occurrence, 
were  excluded,  their  admissibility  as 
res  gestae  was  apparently  not  consid- 
ered. J.  T.  W. 


RE  PETITION  OF  AUDITOR  GENERAL. 


TRIANGLE  LAND  COMPANY,  Appt, 

V. 

CITY  OF  DETROIT  et  al. 


Michigan  Supreme  Court'— Septemher  21,  191S. 

(—  Mich.  — ,  170  N.  W.  549.) 

Tax  —  delinqnent  —  purchase  by  city  before  sale  —  effect. 
1.  The  purchase  by  a  municipal  corporation  as  a  site  for  a  fire  house, 


oi  lana  upon  wmcn  uixes  are  aeunqueni,  aoes  not  prevent  a  sale  tor  tne 
taxes  and  the  acquisition  of  title  to  the  property  by  a  purchaser  at  the 
sale. 

[See  note  on  this  question  beginning  on  page  1535.] 


—  power  of  city  to  remit. 

2.  A  city  has  no  power  to  cancel  a 
tax  for  state  and  county  purposes  after 
the  property  has  been  sold  for  the  tax 
and  has  been  bid  in  by  the  state,  al- 
though it  has  charter  authority,  if  the 
tax  has  not  been  collected,  to  vacate 
assessments  in  whole  or  in  part  if  it 
shall  appear  that  they  are  unjust  or 
based  upon  property  not  owned  by  the 
person  to  whom  it  is  assessed. 


—  notice  to  redeem  —  inclusion  of  il- 
legal claim. 

3.  That  the  notice  by  one  who  has 
purchased  state  tax  land  to  the  owner, 
to  redeem  the  land,  includes  in  the 
statement  of  amount  due  a  sum  which 
has  been  paid  the  state  as  a  condition 
of  purchase  for  a  tax  which  was  il- 
legally assessed,  does  not  invalidate  the 
notice. 


(Brooke  and  Kuhn,  JJ.,  dissent.) 


Appeal  by  plaintiff  from  a  decree  of  the  Circuit  Court  for  Wayne 
County,  in  Chancery,  denjdng  its  petition  for  a  writ  of  assistance  to 
obtain  irassession  of  a  certain  piece  of  land  sold  for  delinquent  taxes. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Albert  De  Camp  and  Fred-     port  &  C^  Bridge  Co.  32  Ky.  L.  Rep. 


erick  E.  De  Camp  for  appellant. 

Messrs.  Walter  Barlow  and  Harry  J. 
Dingeman,  for  appellees : 

The  public  property  of  the  city  is 
used  by  it  for  the  beneiit  of  the  state, 
and  the  state  cannot  lawfully  sell  such 
property  for  taxes. 

Graham  v.  Detroit,  174  Mich.  638, 
44  L.R.A.(N.S.)  836,  140  N.  W.  949; 
Lancy  V.  Boston,  186  Mass.  128,  71 
N.  E.  302;  Warren  v.  San  Francisco, 
150  Cal.  167,  88  Pac.  712. 

As  a  municipal  corporation,  a  city  is 
the  mere  naked  trustee  of  governmen- 
tal powers,  with  precisely  the  same  re- 
lations to  individuals  within  its  bound- 
aries and  jurisdiction  as  are  held  by 
the  state  to  the  people  at  large. 

37  Cyc.  878;  State  ex  rel.  Lakey  v. 
Garton,  32  Ind.  1,  2  Am.  Rep.  316. 

The  city  of  Detroit  is  the  govern- 
mental agent  of  the  state. 

28  Cyc.  121,  268;  Detroit  v.  Blacke- 
by,  21  Mich.  84,  4  Am.  Rep.  460; 
Nicholson  v.  Detroit,  129  Mich.  246, 
56  L.R.A.  601.  88  N.  W.  695. 

The  state  will  not  itself  impose  taxes 
upon  its  own  public  or  governmental 
agencies  or  instrumentalities,  or  those 
of  its  municipal  corporations,  or  a  mu- 
nicipality tax  such  agencies  or  instru- 
mentalities of  a  state. 

37  Cyc.  883;  Penick  v.  Foster,  129 
Ga.  217,  12  L.R.A.(N.S.)  1159,  58  S. 
E.  773,  12  Ann.  Cas.  346;  Com.  v.  New- 


196,  106  S.  W.  378. 

The  property  of  a  municipal  corpora- 
tion which  is  exempt  from  taxation  is 
such  as  is  owned  and  held  by  it  in  its 
capacity  as  an  integral  part  of  the  state 
government,  or  which  is  necessary  to 
enable  it  to  administer  those  powers  of 
local  self-government,  or  to  perform 
those  public  functions  which  have  been 
intrusted  to  its  care. 

37  Cyc.  876;  Owensboro  v.  Com.  105 
Ky.  344,  44  L.R.A.  202,  49  S.  W.  320; 
Com.  V.  Paducah,  126  Ky.  77,  102  S.  W, 
882;  Erie  County  v.  Erie,  113  Pa.  860; 
Frankfort  v.  Com.  29  Ky.  L.  Rep,  699, 
94  S.  W.  648. 

Plaintiff  was  chargeable  with  notice 
that  the  premises  were  owned  by  the 
city  of  Detroit,  and  that  it  had  erected 
a  large  building  thereon  for  the  use  of 
its  lire  department,  and  therefore  they 
were  exempt  from  taxation  and  sale  for 
taxes  at  the  time  plaintiff  so  purchased 
said  tax  titles  on  said  premises  from 
the  state. 

37  Cyc.  1525;  Mitchell  v.  Minnequa 
Town  Co.  41  Colo.  367,  92  Pac.  678; 
State  Finance  Co.  v.  Beck,  16  N.  D. 
374,  109  N.  W.  367. 

The  building  erected  by  defendant 
for  the  use  of  its  fire  department  was 
not  included  in  the  assessment  of  said 
lands  for  taxes  for  the  year  1907,  and 
therefore  cannot  be  sold  with  said 
lands  for  said  taxes. 

Richards  v.  Wapello  County,  48  Iowa, 
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507;  87  Cyc.  1485,  1486;  Graham  v. 
Detroit,  174  Mich.  543,  44  L.R.A.(N.S.) 
836,  140  N.  W.  949;  Klotz  v.  Sloan,  160 
Mich.  485,  125  N.  W,  359. 

The  writ  of  assistance  in  tax  pro- 
ceedings is  only  a  discretionary  writ, 
and  may  be  either  granted  or  denied  in 
the  discretion  of  the  court. 

Chiodo  V.  Williams,  180  Mich.  367, 
147  N.  W.  492 ;  Flint  Land  Co.  v.  Grand 
Rapids  Terminal  R.  Co.  147  Mich.  627, 
111  N,  W.  192. 

Where  the  purchaser  at  a  tax  sale 
applies  for  a  writ  of  assistance  or 
otherwise  seeks  to  gain  possession  of 
the  premises,  the  owner  may  file  a  peti- 
tion in  such  proceeding  to  vacate  the 
sale. 

37  Cyc.  1373;  Jenkinson  v.  Auditor 
Gen.  104  Mich.  34,  62  N.  W.  163. 

An  illegal  demand  was  made  by 
plaintiff  upon  the  ci^  as  a  condition 
upon  which  redemption  of  the  lands 
from  the  tax  sales  might  be  had. 

37  Cyc.  1402;  Closser  v.  McBride, 
182  Mich.  594,  148  N.  W.  756;  Teal 
Lake  Iron  Min.  Co.  v.  Olds,  178  Mich. 
335,  144  N.  W.  845;  Rogers  v.  Davison, 
188  Mich.  522,  154  N.  W.  571;  John 
Duncan  Land  &  Min.  Go.  v.  Rusch,  145 
Mich.  1,  108  N.  W.  494. 

Steere,  J.,  delivered  the  opinion  of 
the  court: 

Supplemental  to  a  decree  of  the 
Wayne  county  circuit  court  in 
chancery,  rendered  on  petition  of 
the  auditor  sreneral  for  sale  of 
lands  delinquent  for  taxes  in  the 
year  1907,  the  Triangle  Land  Com- 
pany filed  this  petition  in  the  cir- 
cuit court  of  Wayne  county  under 
§  72  and  137  of  the  General  Tax 
aw  (1  Comp.  Laws  1915,  §§  4069 
and  4135),  for  a  writ  of  assistance 
to  obtain  possession  of  a  piece  of 
land  sold  pursuant  to  such  decree, 
located  on  South  Lafayette  boule- 
vard, Detroit,  described  as  lot  3  and 
the  westerly  one  half  of  lot  2  in 
block  55,  Woodbridge  farm  addi- 
tion, as  divided  by  commissioners 
in  partition  in  1864.  The  petition 
was  denied  by  the  trial  court,  and 
appeal  taken  by  plaintiff  to  this 
court  for  review. 

The  land  in  question  was  sold  for 
delinquent  taxes  of  both  the  years 
1907  and  1908.  It  is  conceded  that 
the  property  was  not  subject  to  tax- 
ation in  1908,  and  the  deed  given  by 


the  auditor  general  on  the  sale  for 
that  year  is  invalid,  as  a  deed.  The 
facts  are  undisputed,  and  have  been 
fully  stipulated  by  counsel  Con- 
cisely stated,  so  far  as  material 
here,  they  are  as  follows:  Prior  to 
May  22,  1907,  the  property  in  ques- 
tion belonged  to  Maud  Spencer  Led- 
yard  and.  Elizabeth  Cass  Goddard, 
to  whom  it  was  assessed  for  taxes 
in  the  year  1907,  the  assessment 
roll  being  finally  reviewed  and  con- 
firmed by  the  common  council  of  the 
city  of  Detroit  on  May  2,  1907.  On 
May  22,  1907,  it  was  purchased  by 
the  city  of  Detroit  from  the  above- 
named  owners,  who  conveyed  it  to 
the  city  by  a  properly  executed 
warranty  deed  of  that  date,  which 
was  recorded  in  the  office  of  the  reg- 
ister of  deeds  of  Wayne  county  on 
July  20,  1908.  The  city  took  pos- 
session immediately  following  the 
purchase,  and  by  its  board  of  fire 
commissioners  erected  a  building 
upon  the  premises  during  that  year 
at  a  cost  of  about  $20,000,  for  the 
accommodation  of  ladder  company 
No  12  of  its  fire  department,  and 
has  since  continued  to  occupy  and 
use  the  property  for  that  purpose. 
The  state  and  county  taxes  of  the 
year  1907  assessed  against  said 
land  remained  unpaid  and  were  re- 
turned delinquent  by  the  county 
treasurer  of  Wayne  county  to  the 
auditor  general  of  the  state,  in  the 
regular  course  of  proceedings  un- 
der the  tax  law.  In  manner  and 
time  prescribed  by  statute,  steps 
were  taken  by  the  auditor  general 
to  foreclose  the  lien  of  the  state  for 
delinquent  taxes  of  1907  and  said 
land  was  included  in  his  petition 
filed  in  the  chancery  court  of 
Wasme  county  for  decree  of  fore- 
closure and  sale  of  lands  delinquent 
for  taxes  for  that  year.  Pursuant 
to  a  decree  rendered  upon  such  pe- 
tition the  deli-^quent  lands  of  1907 
were  sold  at  the  annual  tax  sale  of 
May,  1910,  and  this  property  was 
bid  in  by  the  state.  Lot  3  was 
thereafter  purchased  from  the  state 
by  Lillie  B.  De  Camp  and  the  west 
half  of  lot  2  by  the  Triane^e  Land 
Company,  .appellant  herein.     Tax 
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deeds  were  subsequently  issued  by 
the  auditor  general  to  each  of  them 
for  the  description  purchased.  The 
statutory  notice  of  tax  purchase 
and  conditional  right  of  owner  to 
reconveyance  was  served  by  plain- 
tiff on  the  city  of  Detroit,  as  the 
last  owner  in  the  recorded  chain  of 
title  and  occupant  of  the  land,  on 
.January  16,  1912,  and  return  of 
personal  service  by  the  sheriff  was 
duly  filed  with  the  clerk  of  Wayne 
county.  Lillie  B.  De  Camp  had 
served  such  notice  of  her  tax  pur- 
chase on  November  7,  1911,  fol- 
lowed by  filing  the  sheriff's  return 
of  personal  service. 

The  common  council  of  the  city 
of  Detroit  at  its  session  held  on 
the  9th  day  of  August,  a.  d.  1910, 
passed  a  resolution  purporting  to 
cancel  the  taxes  assessed  on  said 
premises  for  the  years  1907  and 
1908.  The  taxes  were  never  repaid 
out  of  the  contingent  fund,  no  de- 
posit was  ever  made  by  the  city  of 
Detroit  with  the  register  in  chan- 
cery of  Wayne  county,  or  tender 
made  to  the  owners  of  the  tax 
deeds,  nor  attempt  made  in  any 
manner  to  redeem  and  secure  re- 
conveyance. Over  six  months  after 
filing  with  the  county  clerk  proof 
of  service  of  her  notice  upon  said 
city,  Lillie  B.  De  Camp  deeded  lot 
3  to  plaintiff.  Over  six  months  after 
both  of  these  notices  had  been 
served  upon  th&city  and  filed  with 
the  countr  clerk,  and  after  lot  3 
had  been  deeded  to  it  by  Lillie  B. 
De  Camp,  plaintiff  made  proper  de- 
mand for  possession  of  said  prem- 
ises, which  was  refused,  and  notice 
was  then  given  that  if  such  demand 
was  not  complied  with  proceedings 
would  subsequently  be  commenceid 
to  obtain  possession.  In  time  there- 
after to  protect  its  rights  against 
the  i4>plicable  five-year  Statute  of 
Limitations  plaintiff  filed  this  peti- 
tion. 

It  cannot  be  seriously  questioned 
that  upon  their  face  all  steps  taken 
by  the  auditor  general  to  foreclose 
the  state's  lien,  if  any  existed,  and 
by  plaintiff  to  perfect  its  tax  title 
by  notice,  etc..  are  in   compliance 
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with  requirements  of  applicable 
provisions  of  the  General  Tax  Law. 
Chapter  83, 1  Comp.  Laws  1915,  be- 
ginning on  page  1500.  Defendant's 
position  is  that^  the  land  was  not 
subject  to  taxation,  that  the  state 
had  no  lien  thereon  for  delinquent 
taxes  to  enforce,  and  all  proceed- 
ings to  that  end  were  idle,  and  of  no 
validity. 

The  trial  court  was  of  opinion 
that  upon  this  petition  and  ansVer 
it  was  proper  to  and  the  court 
should  "open  for  reconsideration 
and  adjustment"  the  original  de- 
cree rendered  on  petition  of  the 
auditor  general,  directing  sale  of 
lands  for  the  state  and  county  gen- 
eral taxes  for  the  year  1907,  and, 
being  "satisfied  that  the  decree 
would  have  been  denied,"  as  to  the 
land  in  question,  had  the  court  been 
advised  of  the  facts  as  shown  in 
this  proceeding,  the  court  accord- 
ingly "adjudged  and  decreed  that 
the  original  decree  heretofore  filed 
and  entered  herein  on  April  23, 
1910,  in  so  far  as  it  relates  to  the 
order  to  sell  the  particular  property 
in  question  herein,  is  annulled,  set 
aside,  and  held  for  naught ;  .  .  . 
that  a  sale  of  said  lands  for  state 
and  county  taxes  assessed  thereon 
for  the  year  1907  be  and  the  same 
hereby  is  denied,"  etc.,  concluding 
by  declaring  plaintiff's  tax  deeds 
void  and  its  petition  dismissed. 
Whatever  may  be  said  of  the 
method  by  which  the  result  was 
reached,  plaintiff's  petition  can  be 
said  to  have  been  denied  on  the  in- 
dicated ground  that  the  land  was 
not  subject  to  taxation  for  1907  be- 
cause owned  by  a  municipality  and 
devoted  to  a  public  purpose  during 
a  portion  of  that  year,  which  is  the 
ground  urged  by  defendant  here, 
and  was  open  to  consideration  there 
on  plaintiff's  petition  and  defend- 
ant's answer. 

It  is  plaintiff's  contention  that 
this  question  is  foreclosed  in  its 
favor  by  the  rule  stated  in  Public 
Schools  V.  O'Connor,  143  Mich.  35, 
108  N.  W.  426,  which  has  been  ac- 
cepted as  the  settled  law  upon  that 
proposition,  and  since  followed  by 
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asseasing  officers  and  state  depart- 
ments in  assessments  and  cancel- 
ation of  taxes.  In  that  case  the 
school  board  of  Iron  Mountain  filed 
its  petition  against  the  tax  title 
owner  and  auditor  general  of  the 
state  to  set  aside  a  sale  of  land  de- 
linquent for  taxes  for  the  year 
1901,  which  it  had  purchased  for 
school  purposes  on  July  Ist  of  that 
year,  and  claimed  was  exempt  from 
taxtition,  alleging  that  it  had  no 
knowledge  of  the  levy  of  the  tax  or 
sale  of  the  land  for  taxes  until 
shortly  before  filing  its  petition. 
The  land  was  assessable  when  the 
supervisor  listed  it  upon  his  assess- 
ment roll  in  April,  and  when  the 
board  of  review  passed  upon  and 
approved  the  roll  in  May,  1901.  The 
petition  was  denied  because,  the 
land  having  become  liable,  the  taxes 
of  that  year  so  remained,  although 
subsequently  acquired  for  a  pur- 
pose rendering  it  exempt,  the  court 
saying  in  part:  "There  must  be 
some  definite  period  when  the  pur- 
chaser, whose  property  is  generally 
exempt,  must  purchase  it  subject  to 
the  tax  levied  or  to  be  levied  tiiere- 
on.  It  seems  reasonable  to  hold 
that  that  time  is  when,  by  law, 
there  is  no  power  to  correct  the  roll 
by  adding  property  to  or  taking  any 
from  it." 

Of  this  it  is  urged  by  counsel  for 
defendant  that  the  common  council 
of  Detroit,  under  special  provision 
of  its  city  charter,  does  have  power 
to  correct  the  roll  and  vacate  any 
assessment  or  tax  levy  on  property 
located  within  the  city  whenever  it 
appears  the  same  is  unjust  or  il- 
legal, which  it  did  in  this  case  by  its 
resolution  of  August  9,  1910,  can- 
celing the  taxes  assessed  on  said 
premises  for  the  years  1907  and 
1908,  acting  under  authority  of 
consecutive  §  199  of  the  Detroit 
city  charter  of  1914-16,  p.  134  (§ 
63  of  chapter  7),  which  provides: 
"The  said  common  council  shall 
also  have  power,  when  it  shall  ap- 
pear that  any  tax  or  assessment  is 
unjust,  or  is  based  upon  any  prop- 
erty not  owned  by  th»  pcnini  to 
whom  it  is  assessed,  by  a  two-thirds 


vote  of  all  the  members  elect,  to  re- 
pay the  same  out  of  the  contingent 
fund,  if  collected,  or,  if  not  collect- 
ed, to  vacate  the  assessment  in 
whole  or  in  part,  in  the  manner  and 
with  like  effect  as  is  provided  for 
in  cases  of  illegal  taxes  and  assess- 
ments in  this  chapter." 

This  chapter  (No.  7  of  the  char- 
ter) provides  how  the  common 
council  shall  be  constituted,  and  de- 
fines its  powers  and  duties  relative 
to  municipal  affairs,  including  vari- 
ous local  improvements  to  be  paid 
for  by  taxation,  which  the  council 
is  authorized  to  provide  by  specified 
proceedings.  Following  a  section  de- 
voted to  construction  of  sidewalks 
and  manner  of  levying  and  collect- 
ing taxes  to  defray  the  necessary 
cost  of  the  same,  §58  of  the  chapter 
authorizes  the  common  council  to 
"provide  and  ordain  by  ordinance, 
that  whenever  it  shall  appear  that 
any  taxes  or  assessments  have  been 
illegally  assessed  or  collected,  the 
common  council  may,  by  a  vote  of 
two  thirds  of  all  members  elected, 
direct  and  cause  the  amount  so  col- 
lected to  be  refunded  out  of  the 
contingent  fund,  or,  in  case  it  has 
not  been  collected,  to  vacate  the  as- 
sessment, and  fix  upon  an  amount, 
to  be  received  in  full  of  such  tax  or 
assessment,  and  no  such  action  on 
the  part  of  the  council,  under  such 
ordinance,  shall  in  any  way  affect 
or  invalidate  any  o^her  tax  or  as- 
sessment assessed,  levied  or  collect- 
ed in  said  city." 

Whether  it  appeared  to  the  coun- 
cil that  those  taxes  were  unjust,  or, 
when  assessed,  were  based  upon 
property  not  owned  by  the  person 
to  whom  it  was  assessed,  over  three 
years  before  this  resolution  was 
adopted,  is  not  disclosed;  but  they 
are  shown  to  have  been  spread  on 
an  assessment  roll  passed  upon  and 
approved  by  the  common  council 
acting  as  a  board  of  review,  and, 
in  the  regular  course  of  proceed- 
ings which  the  city  itself  had  initi- 
ated, this  land  was  returned  de- 
linquent for  taxes,  had  been  regu- 
lariy  advertised,  offered  at  the  an- 
nual t4x  sale,  and  bid  in  by  the  state 
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for  such  delinquent  taxes  at  the 
time  this  resolution  was  passed. 
The  state  purchased  the  land  and 
held  it  in  like  manner  as  an  individ- 
ual. A  state  tax  bid,  transferred  to 
a  private  purchaser,  is  in  his  hands 
in  all  respects  like  a  title  bid  off  by 
himself  originally.  1  Comp.  Laws 
1915,  §  4082 ;  People  ex  rel.  Auditor 
Gen.  V.  Monroe  County,  36  Mich. 
70 ;  Haney  v.  Miller,  154  Mich,  337, 
117  N.  W.  71,  745.  In  any  aspect 
of  the  question  the  delinquent  tax 
had  passed  into  the  hands  of  the 
state  authorities,  the  common  coun- 
cil had  no  further 
2i""t5rri»it!'  control  over  these 
tax  proceedings  at 
that  time,  and  the  resolution  pur- 
porting to  cancel  those  state  and 
county  taxes  was  of  no  validity. 

It  is  further  claimed  that  plain- 
tifTs  tax  deeds  are  void  under  the 
ruling  of  this  court  in  Graham  v. 
Detroit,  174  Mich.  538,  44  L.R.A. 
(N.S.)  836,  140  N.  W.  949,  because 
they  cover  lands  which  had  been 
acquired  by  the  municipality,  and 
were  in  use  for  a  public  purpose  be- 
fore they  had  been  purchased  for 
delinquent  taxes  from  the  state. 
The  Graham  Case  was  an  action  in 
ejectment  against  the  city  for  a 
portion  of  a  public  street,  the  ease- 
ments for  which  had  been  acquired 
for  highway  purposes  by  con- 
demnation proceedings.  Defendant 
had  given  notice  under  its  plea,  of 
the  general  issue  that  it  did  not  own 
or  claim  to  own  the  lands  in  .ques- 
tion, and  asserted  they  were  in  use 
as  part  of  a  highway  for  public 
travel  under  an  easement  acquired 
for  that  purpose,  and  the  right  of 
the  public  to  so  use  them  coiUd  not 
be  determined  in  ejectment.  It  was 
held  that  the  municipality  neither 
owned  the  easements  nor  held  the 
property  in  exclusive  possession, 
the  court  saying:  "The  easement 
in  the  lands  in  question  for  the  pur- 
poses of  public  travel  belonged  to 
the  state  at  the  time  it  purchased 
such  lands  at  the  tax  sales.  A  mu- 
nicipality in  its  control  of  these 
highways  acts  for  the  state,  and  has 
no  right  to  the  possession  or  use  of 
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these  easements  other  than  the  pub- 
lic generally.  It  takes  the  burden 
of  maintaining  such  easements  fit 
for  public  travel.  Lynch  v.  Rut- 
land, 66  Vt.  573,  29  Atl.  1015. 
These  easements  belong  to  the 
state,  and  were  in  use  as  public 
highways  at  the  time  they  were  bid 
in  to  the  state  for  delinquent 
taxes." 

And  it  was  held  the  auditor  gen- 
eral could  not  issue  deeds  in  the 
name  of  the  state  for  lands  in 
which  the  state  had  then  acquired 
easements  for  public  use  as  a  part 
of  its  highways  devoted  to  public 
travel. 

The  obstacle  to  applying  that 
rule  in  the  instant  case  is  that  the 
state  had  no  right,  title,  easement, 
or  interest  in,  or  control  over  these 
lands.  The  city  had  bought  them 
.  from  private  owners  for  municipal 
purposes,  and  was  not  acting  for 
the  state  in  its  exclusive  possession 
and  control  of  the  property  for  a 
municipal  purpose.  To  hold  that 
the  city  was  acting  as  an  agent  of . 
the  state  in  the  ownership  and  con- 
trol of  property  devoted  exclusive- 
ly to  one  of  its  local  municipal  ac- 
tivities would  be  to  overturn  the 
doctrine  for  which  cities  have 
strenuously  and  successfully  con- 
tended, under  the  aegis  of  home  rule 
and  right  of  local  self-government, 
since  early  in  the  history  of  the 
state.  Education,  and  highways 
for  the  use  of  the  people  of  the 
state  at  large,  are  held  to  be  mat- 
ter of  general  state  concern  and 
control,  while  the  fire  departments 
and  other  purely  local  functions  of 
municipalities  are  not.  The  dis- 
tinction is  pointed  out  and  the  rule 
well  settled  in  Detroit  v.  Corey,  9 
Mich.  165,  80  Am.  Dec.  78;  People 
ex  rel.  Le  Roy  v.  Hurlbut,  24  Mich. 
44,  9  Am.  Rep.  103;  People  ex  rel. 
Park  Comrs.  v.  Detroit,  28  Mich. 
228,  15  Am.  Rep.  202;  Milwaukee 
V.  Milwaukee,  12  Wis.  94 ;  Davidson 
V.  Hine,  151  Mich.  294,  15  L.R.A. 
(N.S.)  575,  123  Am.  St.  Rep.  267, 
115  N.  W.  246,  14  Ann.  Cas.  362; 
Simpson  v.  Paddock,  195  Mich.  581, 
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So  far  as  the  city's  rights  under 
the  sale  of  these  lands  for  delin- 
quent state  and  county  taxes  is  .con- 
cerned, there  is  no  legal  distinction 
in  this  controversy  between  de- 
fendant and  any  other  negligent 
-aeiin  «e««-  owoer.  The  pub- 
pnniMiie^br'eur  Hshed  notice  of  the 
eceetf  "***"  auditor  general's 
petition,  order  of 
hearing,  etc.,  were,  under  the  law, 
equivalent  to  a  personal  service  up- 
on it  of  notice  of  all  proceedings  in 
and  by  order  of  the  chancery  court, 
leading  up  to  and  including  the  pub- 
lic sale  of  these  lands  at  the  annual 
tax  sale  for  that  year.  The  abortive 
attempt  of  the  common  council  to 
wipe  out  those  state  and  county  de- 
linquent taxes,  which  were  beyond 
its  control,  but  indicates  it  had 
actual  notice  as  early  as  August  9, 
1910.  The  lands  could  then  have 
been  redeemed  and  the  whole  mat- 
ter adjusted  by  simply  paying  the 
tax  of  1907  to  the  county  treasurer, 
and  applying  to  the  auditor  general 
for  cancelation  of  that  of  1908.  In 
the  prescribed  course  of  proceed- 
ings, whtan  taxes  are  returned  de- 
linquent, .  as  done  by  the  county 
tireasurer  in  this  case,  the  property 
is  sold  to  satisfy  the  taxes,  and  deeds 
therefor  given.  The  matter  was 
again  called  to  the  attention  of  the 
city  by  personal  notice  of  the  out- 
standing tax  titles  and  of  its  right 
to  redeem  and  obtain  reconveyance 
on  payment  of  the  taxes  and  pre- 
scribed penalty  within  six  months, 
as  the  law  provides.  This  added 
provision  in  the  law  for  collecting 
the  revenue  of  the  state  was  passed 
for  the  benefit  of  the  defaulting 
taxpayer.  Following  all  prior  de- 
mands, opportunities,  and  legal  pro- 
ceedings to  induce  payment,  it 
again  offers  him  relief  "by  giving 
him  a  last  chance  to  save  his  land, 
it  apparently  being  thought  that, 
by  requiring  notice  and  giving  an 
opporbmity  to  repurchase,  there 
would  be  little  excuse  for  an  owner 
losing   his   land   through   inatten- 


tion, xianey  v.  iuuier,  xo4  jklico. 
338,  117  N.  W.  71,  745.  The  pro- 
visions  of  the  Tax  Law  as  to  the 
rights  and  duties  of  the  respective 
parties  in  interest  after  a  valid  tax 
sale  have  been  fully  discussed  and 
construed  in  the  following  cases, 
and  others  to  which  they  refer: 
Ball  V.  Ridge  Copper  Ck>.  118  Mich. 
7,  76  N.  W.  130;  Gustin  v.  Fitz- 
patrick,  182  Mich.  640,  148  N.  W. 
742;  Huron  Land  Co.  v.  Lobdell- 
Churchill  Mfg.  Co.  183  Mich.  45, 
148  N.  W.  763;  Rousseau  v.  Riihi- 
niemi,  186  Mich.  653,  .163  N.  W.  23; 
and  Haney  v.  Miller,  supra. 

No  steps  were  taken  by  the  city 
to  secure  a  determination  of  any 
legal  questions  which  personal  serv- 
ice of  notice  to  redeem  from  a  tax 
deed,  from  the  auditor  general,  up- 
on its  property,  suggested,  no  offer 
or  tender  of  paym^t  was   made, 
and  the  notices  were  ignored  dur- 
ing the  time  for  reconveyance,  and 
until  this  petition  was  filed.     The 
contention  that  this  neglect  puts 
defendant  in  a  more  advantageous 
position  than  the  fee  owner  in  the 
Iron  Mountain  Case,  because  there 
the  question  of  loss  of  public  prop- 
erty was  not  involved,  is  not  'ten- 
able.    It  was   involved,   and    such 
loss  inevitable,  had  that  municipal- 
ity treated  the  notice  as  in  the  in- 
stant case;  otherwise  the  decision 
is  a  nullity,  and  it  was  folly  for  Iron 
Mountain    to  act  in   the   matter, 
either  by  litigation  or  redemption, 
when,  by  its   doing  nothing    until 
the    expiration    of   the    six-nionth 
notice  to  redeem  had  expired,  the 
tax  deed  would  automatically   be- 
come a  nullity  and  the  tax  lien,  to 
collect  which  the  land  was  sold  by 
the  state,  liquidated. 

In  a  supplemental  brief,  fUed  af- 
ter this  case  was  submitted,  counsel 
raises  the  point  that  the  notice  to 
redeem  served  upon  it  was  invalid 
because  it  included  the  amount 
paid  the  auditor  general  for  the 
taxes  of  1908,  whidi  were  conced- 
edly  illegal,  reference  bein^  made 
to  the  notice  to  redeem,  which  is 
among  the  exhibita  in  the  case.  The 
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notice  contains,  separately  stated, 
the  amount  for  each  year,  showing 
plainly  the  description  of  the  land 
upon  which  it  was  paid. 

As  to  this  proposition,  it  is  ex- 
pressly stipulated  in  the  record 
that  "notice  of  its  (petitioner's) 
tax  title,  in  conformance  with  the 
•provisions  of  Act  No.  229  of  the 
Public  Acts  of  1897  and  acts  amend- 
atory," was  served  on  defendant  by 
the  sheriff  of  Wayne  county,  and 
his  return  duly  filed  with  the  county 
clerk.  No  question  was  raised  as  to 
its  sufficiency  in  defendant's  plead- 
ings before  the  trial  court,  so  far  as 
shown,  nor  in  the  former  briefs  or 
oral  argument  in  this  court.  Ap- 
parently in  reliance  upon  the  stip- 
ulation, it  is  not  discussed  in  plain- 
tiff's brief.  But,  even  conceding 
that  there  was  no  waiver  of  the 
question,  and  the  stipulation  is  a 
"scrap  of  paper,"  we  are  not  im- 
pressed that  this  belated  objection 
is  tenable.  This  is  a  purchase  from 
the  auditor  geneial  of  state  tax 
land  for  delinquent  taxes  of  pre- 
vious years,  made  under  §  84  of  the 
Tax  Laws  (1  Comp.  Laws,  1915,  § 
4082),  and  it  is  not  questioned  that 
the  notice  states  truly  the  exact 
amount  the  purchaser  was  re- 
quired to  pay  the  auditor  general  as 
a  condition  of  the  purchase,  speci- 
fying clearly  years,  amounts,  and 
descriptions.  By  §  141  of  the  Tax 
Laws  (1  Comp.  Laws  1915,  §  4139) 
the  fee  owner  desiring  to  redeem 
fihall  have  a  right  to  do  so  "by  pay- 
ing to  the  purchaser,  or  his  grantee, 
or  to  the  register  in  chancery  of 
the  county  in  which  the  lands  lie, 
on  certificate  of  the  auditor  general 
or  his  deputy,  all  sums  paid  as  a 
condition  of  such  purchase,"  to- 
gether with  the  statutory  additions 
thereto  imposed  as  a  condition  for 
reconveyance.  The  notice  given  in 
this  case  fully  advises  what  amount 
is  required  to  redeem  in  accordance 
with  the  provision  of  the  statute. 
The  requirements  of  those  deci- 
sions cited  by  counsel,  holding  that 
the  notice  must  specify  the-  exact 
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amounts  paid  by  the  purchaser  of 
the  tax  title,  with  years,  descrip- 
tions, and  amounts  for  each  year  on 
each  description,  and  that  a  de- 
mand for  any  excess  invalidates 
the  notice,  have  not  been  violated. 
This  subject  has  been  somewhat 
discussed  in  Cheever  v.  Flint  Land 
Co.  134  Mich.  604,  96  N.  W.  933, 
where  it  is  held  that  a  purchaser  of 
state  tax  lands,  under  ^  84,  is  com- 
pelled to  pay  as  a  condition  of  pur- 
chase a  claim  held  by  the  state 
under  a  sale  which,  at  the  time  of 
purchase,  was  subject  to  redemp- 
tion. In  Haney  v.  Miller,  supra,  it 
was  claimed  that  the  taxes  assessed 
for  a  certain  year  were  illegal,  un- 
lawfully returned  and  sold,  and 
the  auditor  general  was  therefore 
not  authorized  to  require  their  pay- 
ment as  a  condition  of  purchase; 
that  if  the  defendant  saw  fit  to  com- 
ply with  such  unlawful  require- 
ment and  paid  them,  he  did  so  at 
his  peril,  and  must  remit  the  sum 
so  paid  by  him,  to  be  eliminated  in 
the  computation  of  the  amount  he 
was  entitled  to  receive  under  the 
statute.  Holding  that  this  claim 
was  not  well  founded,  the  court,  in 
construing  §  84  with  related  pro- 
visions of  tiie  Tax  Law,  said  in 
part:  "It  seems  obvious  that  the 
legislature  intended  to  sell  these 
state  tax  lands  only  .upon  condition 
that  its  pre-existing  claim  for  taxes 
against  the  land  sold,  regular  or  ir- 
regular, valid  or  invalid,  could  be 
closed  out  at  par." 

From  the  foregoing  we  are  con- 
strained to  conclude  that  plaintiff 
has  shown  a  compliance   with  re- 
quirements of  the  Tax  Law,  estab- 
lishing legal  rights 
which  it  is  entitled  7'd'eim-in. 
to  maintain  by  this  aVgifcyiim. 
proceedmg,   as  the 
statute  authorizes.    The  rights  of 
these  parties  are  purely  statutory, 
and,  as  said  in  Rousseau  v.  Riihi- 
niemi,  supra,  "can  be   neither  en- 
larged nor  limited  by  the  court." 

The  decree  of  the  trial  court  is 
therefore  reversed,  with  costs,  and 
the  case  remanded  for  such  further 
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proceedings  as  may  be  in  harmony 
with  this  opinion. 

Ostrander,  Ch.  J.,,  and  Bird, 
Moore,  and  Stone,  JJ.,  concur 
with  Steere,  J. 

Fellows,  J. : 

I  agree  with  the  result  reached 
by  Justice  Steere.  I  do  not  think 
the  question  of  the  sufficiency  of  the 
notice  is  before  us.  South  Arm 
Lumber  Co.  v.  Silverthome,  138 
Mich.  465,  101  N.  W.  1132;  Lake 
Erie  Land  Co.  v.  Chilinski,  197 
Mich.  214,  163  N.  W.  929. 

Brooke,  J.,  dissenting : 

I  find  myself  unable  to  agree  with 
the  conclusion  reached  by  my 
Brother  Steere  in  this  case.  The 
contention  is  made  broadly  on  be- 
half of  the  defendant  that  the  tax 
deeds  were  illegally  issued  by  the 
auditor  general  of  the  state  for  the 
reason  that  the  city  of  Detroit,  the 
owner  of  the  premises  described  in 
the  deeds,  is  a  municipality  of  the 
state  and  therefore  a  state  agency. 
For  this  reason  the  auditor  general 
is  without  authority  to  sell  the 
property  of  the  city,  devoted  by  it 
to  municipal  purposes,  for  taxes 
due  the  state.  The  principle  in- 
volved is  stated  in  37  Cyc.  878,  as 
follows:  "The  necessary  inde- 
pendence of  the  Federal  and  state 
governments  imposes  a  limitation 
lipon  the  taxing  power  of  each. 
Neither  can  so  exercise  its  own 
power  of  taxation  as  to  curtail  the 
rightful  powers  of  the  other,  or  in- 
terfere with  the  free  discharge  of 
its  constitutional  functions,  or  ob- 
struct, embarrass,  or  nullify  its 
legitimate  operations,  or  destroy 
the  means  or  agencies  employed  by 
it  in  the  exercise  of  those  powers 
and  functions"— citing  cases  in 
note  42. 

Further  (37  Cyc.  883) :  "Nor,  as 
in  the  case  of  public  property  gen- 
erally, will  the  state  itself  impose 
taxes  upon  its  own  public  or  gov- 
ernmental agencies  or  instrumen- 
talities, or  those  of  its  municipal 
corporations,  or  a  municipality  tax 
such  agencies  or  instrumentalities 
of  a  state." 


Again  (37  Cyc.  876):  "The 
property  of  a  municipal  corpora- 
tion which  is  thus  exempt  from  tax- 
ation is  such  as  is  owned  and  held 
by  it  in  its  capacity  as  an  integral 
part  of  the  state  government,  or 
which  is  necessary  to  enable  it  to 
administer  those  powers  of  local 
self-government,  or  to  perform- 
those  public  functions,  which  have 
been  intrusted  to  its  care.  This  will 
include  property  held  and  used  for 
city  halls,  courthouses,  jails,  pub- 
lic schools,  and  the  like,  and  engine 
houses  and  other  property  used  by 
the  fire  department,  public  ferries,^ 
wharves  or  bridges,  public  markets, 
public  parks,  poorhouses,  pauper 
cemeteries  and  other  property  de- 
voted exclusively  to  public  chari- 
ties, public  dispensaries,  and  gen- 
erally all  such  property  as  is  used 
solely  for  legitimate  municipal  pur- 
poses."   Cases  cited  in  note  20. 

My  brother  holds  that  the  case  of 
Public  Schools  v.  O'Connor,  143 
Mich.  35,  108  N.  W.  426,  controls' 
the  case  at  bar.  I  am  of  the  con- 
trary opinion.  This  court  has  con- 
sistently held  that  education  is  not 
a  matter  of  local  concern,  but  be- 
longs to  the  state  at  large.  Board  of 
Education  v.  Detroit,  30  Mich.  505 ; 
Atty.  Gen.  ex  rel.  McRae  v.  Thomp- 
son, 168  Mich.  511,  134  N.  W.  722; 
Ck)llin8  v.  Detroit,  195  Mich.  330, 
161  N.  W.  905.  An  examination  of 
the  briefs  and  records  in  that  case 
will  show  that  the  question  of  the 
power  of  the  state  to  sell  the  prop- 
erty of  one  of  its  municipal  agen- 
cies for  taxes  was  not  presented  to 
this  court.  In  that  case  the  ques- 
tion of  the  loss  of  the  public  school 
property  of  the  city  of  Iron  Moun- 
tain to  the  school  district  was  not 
involved.  It  appears  that  the  case 
was  argued  and  submitted  in  this 
court  on  February  8,  1906,  and  was 
decided  on  February  13,  1906. 
Proof  of  service  of  the  notice  to  re- 
deem the  school  property  from  the 
tax  sale  was  filed  on  August  17, 
1905,  and  the  redemption  period 
expired  six  months  later,  on  Feb- 
ruary 17,  1906.  The  brief  of  coun- 
sel for  the  public  schools  called  the 
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attention  of  the  court  to  necessity 
of  a  decision  before  February  17, 
1906,  the  date  of  the  expiration  of 
the  time  in  which  the  school  prop- 
erty might  be  redeemed  from  the 
tax  sale.  Four  days  of  the  re- 
demption period  remained  after 
the  case  was  decided  by  this 
court.  There  was  therefore  before 
the  court  no  question  of  the  forfei- 
ture of  public  property  involved. 

In  the  stipulation  of  facts  coun- 
sel for  defendant  agree  that  the 
redemption  notice  served  on  the  de- 
fendant city  was  served  in  con- 
formance with  the  provisions  of 
the  statute,  but  as  a  part  of  the 
stipulation  the  notice  of  redemption 
is  referred  to  as  an  exhibit,  and  it 
seems  to  me  in  a  case  of  this  kind 
it  should  be  open  to  scrutiny.  That 
notice  demands  from  the  defendant 
payment  of  tiie  taxes  for  the  year 
1908  as  well  as  for  the  year  1907. 
The  city  of  Detroit  became  the  own- 
er of  the  property  on  May  22,  1907, 
and  it  was  thereafter  exempt  from 
all  taxation.  1  Comp.  Laws  1915, 
§  4001,  subd.  3.  The  statute  re- 
quires the  redemption  notice  to  con- 
tain a  description  of  the  property 
sold  for  taxes,  and  the  amount  paid 
therefor  by  the  purchaser,  as  well 
as  the  year  in  which  the  taxes  were 
assessed  against  the  property.  1 
Comp.  Laws  1915,  §  4138.  In  my 
opinion,   by  including    in  the   re- 
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demption  notice  taxes  for  the  year 
1908,  when  the  property  was  clear- 
ly nontaxable,  the  plaintiff  made  an 
illegal  exaction  against  the  defend- 
ant city.  This  court  has  consist- 
ently held  that  the  redemption 
notice  be  required  to  inform  the 
owner  of  the  premises  of  the 
amount  he  will  be  required  to  pay 
in  order  to  effect  redemption;  that 
it  be  clear  and  explicit,  and  disclose 
the  exact  amount  legally  due  to  the 
tax  title  purchaser,  otherwise  the 
notice  is  held  to  be  invalid.  John 
Duncan  Land  &  Min.  Co.  v.  Rusch, 
145  Mich.  1,  108  N.  W.  494;  Teal 
Lake  Iron  Min.  Co.  v.  Olds,  178 
Mich.  335,  144  N.  W.  845;  Closser 
v.  McBride,  182  Mich.  594,  148  N. 
W.  756.  While  this  defect  in  the 
notice  of  redemption  is,  under  the 
authorities,  fatal  to  plaintiff's  con- 
tention, if  open  to  review  under  the 
stipulation,  and  I  hold  it  to  be  so 
reviewable,  the  broader  and  more 
important  question  involved  is  the 
power  of  the  state  to  sell  for  taxes 
due  it,  property  used  for  munici- 
pal purposes  by  one  of  its  own 
municipal  agencies.  This  should 
not  be,  and  I  think,  under  the  au- 
thorities cited,  may  not  be  permit- 
ted. 

The  decree  should  be  affirmed. 

Kuhn,  J.,  concurs  with  Brooke^ 
J. 

Petition  for  rehearing  denied. 


ANNOTATION. 

Validity  of  tax  sale  of  land  acquired  by  public  corporati<Mi  after  levy  and 

before  tale. 


Generally,  it  may  be  said  that  ques- 
tions involving  the  sale  of  land  for 
taxes  may  arise  as  to  private  individ- 
uals, as  to  corporations  or  individuals 
whose  property  has  been  exempt  from 
taxes,  and  as  to  public  corporations 
whose  property  is  not  subject  to  taxa- 
tion. 

As  to  private  individuals  whose 
property  is  subject  to  taxes,  there  is 
no  question  as  to  such  property  being 
subject  to  whatever  penalty  may  be 
imposed  for  delinquency  in  the  pay- 


ment of  taxes.  As  to  corporations  or 
individuals  whose  property  is  exempt 
from  taxation,  the  exemption  is  a  priv- 
ilege which  may  be  asserted,  and,  if 
not  effectually  raised  and  asserted  be- 
fore the  tax  is  finally  fixed,  the  ex- 
emption does  not  avail,  and  the  failure 
to  allow  the  exemption  does  not  af- 
fect the  regularity  of  the  tax  proceed- 
ings. As  to  public  corporations,  how- 
ever, whose  property  is  not  subject  to 
taxation,  a  more  serious  question  is 
presented  as  to  the  validity  of  the  pro- 
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ceedings  for  the  purpose  of  taxing  or 
enforcing  a  tax  upon  such  property. 
In  such  case  the  question  is  raised  as 
to  whether  or  not  the  tax  proceedings 
are  not  arrested  and  without  force  and 
effect  from  the  time  title  vests  in  the 
corporation. 

A  well-considered  case  on  this  point 
and  one  very  similar  to  the  reported 
case  (Triangle  Land  Co.  v.  Detroit, 
ante,  1626),  and  which  reaches  a  con- 
clusion to  the  contrary,  is  Cachet  v. 
New  Orleans  (1900)  52  La.  Ann.  813, 
27  So.  348.  In  this  case  the  city  ac- 
quired property  and  took  the  same, 
subject  to  the  state  taxes  for  a  desig- 
nated year.  These  taxes  had  been  as- 
sessed, but  were  not  due  and  exigible 
at  the  time  title  was  acquired  by  the 
city,  nor  did  such  taxes  become  de- 
linquent until  after  this  time.  In 
holding  that  the  subsequent  sale  of 
the  property  for  these  taxes,  and  the 
acquirement  of  the  title  by  a  third 
person,  did  not  affect  the  title  of  the 
city,  the  court  said:  "The  moment 
public  ownership  of  the  lot  attached, 
the  moment  it  passed  from  the  hands 
of  ...  to  the  city,  developing  lia- 
bility to  taxation  was  arrested,  and  in 
point  of  fact  and  law  the  state  taxes 
for  1886  on  the  lot,  under  the  assess- 
ment made  in  the  name  of  the  .  .  . 
vendor,  never  reached  the  point  of 
maturity.  The  tax  never  became  due, 
nor  delinquent,  and  the  lot  could  not 
be  sold  for  taxes  until  delinquency 
had  ensued.  It  follows  that  the  tax 
collector  was  without  authority  to  pro- 
ceed as  he  did  in  the  attempt  to  en- 
force payment  of  taxes  claimed  to  be 
-due  the  state  for  1885,  and  that  his 
action  in  the  premises  was  void.  Nei- 
ther the  adjudication  made  of  it  by 
him  to  the  state,  nor  his  later  trans- 
fer of  the  state's  title  to  .  .  .  can 
be  adjudged  to  have  had  any  effect; 
.  .  .  acquired  no  title  and  could 
convey  none  to  the  plaintiff  herein. 
'The  tax  law  of  a  state,'  says  Desty,  in 
his  work  on  Taxation,  vol.  1,  p.  48, 
'applies  to  persons  only;  and  not  at 
all  to  political  bodies  like  municipal 
corporations,  which  exercise  in  differ- 
ent degrees  the  sovereignty  of  the 
state.'  Hence  it  is  that,  when  prop- 
erty upon  which  state  taxes  are  as- 


sessed is  acquired  by  a  political  sub- 
division of  the  state,  like  the  city  of 
New  Orleans,  to  which  certain  pow- 
ers of  sovereignty  and  government 
have  been  delegated  by  the  state, 
which  property  is  acquired  for  pur- 
poses of  public  utility  coming  within 
the  scope  of  the  powers  so  delegated, 
and  is  immediately  dedicated  or  ap- 
plied to  such  purposes  of  public  util- 
ity, the  taxes  so  assessed  in  favor  of 
the  state  upon  the  same  cease  to  be 
exigible.  It  pertains  to  the  public 
policy  of  the  state  not  to  exact  taxa- 
tion on  property  so  held  and  used. 
Within  the  scope  of  the  powers  dele- 
gated to  it  the  city  stands  for  the 
state,  and  property  acquired  by  the 
city  in  the  due  execution  of  its  man- 
date from  the  state  stands  in  consimili 
casu  with  property  owned  by  the  state 
itself,  and  taxes  assessed  in  favor  of 
the  state  upon  such  property  must  be 
held  abated.  It  is  a  commingling  of 
the  qualities  of  debtor  and  creditor  in 
such  way  that  there  arises  a  confusion 
of  right,  extinguishing  the  obligation." 
This  distinction  is  also  clearly  made 
in  Foster  v.  Duluth  (1913)  120  Minn. 
484,  48  L.R.A.(N.S.)  707,  140  N.  W. 
129,  in  holding  that  property  of  the 
city  could  not  be  sold  for  taxes  which 
were  a  lien  upon  the  land  at  the  time 
the  city  acquired  it.  The  court  said: 
"After  its  purchase  by  the  city  in  July, 
1905,  the  property  was  devoted  to  pub- 
lic uses,  and  became  public  property. 
It  was  not  thereafter  subject  to  taxa- 
tion. This  is  conceded  by  plaintiff. 
It  is  technically  inaccurate  to  say  that 
it  was  exempt  from  taxation,  for  the 
term  'exemption'  rather  presupposes  a 
liability  removed  by  some  constitution- 
al or  statutory  provision.  The  prop- 
erty is. 'exempt,'  not  because  of  any 
such  provision  declaring  it  exempt,  but 
because  of  its  character  as  public 
property  devoted  to  a  public  use.  The 
property  of  the  state  and  of  its  politi- 
cal subdivisions,  arms,  or  agencies, 
such  as  cities  within  its  borders,  whan 
used  exclusively  for  public  purposes, 
is  not  subject  to  taxation,  in  the  ab- 
sence of  constitutional  or  statutory 
provisions  making  public  property 
subject  to  the  tax  laws  of  the  state. 
This  is  the  undisputed  rule;  but  it  is 
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no  better  established  than  is  the  prop- 
osition that  proceedings  for  the  as- 
sessment of  taxes  against  public  prop- 
erty, or  for  their  collection  by  judg- 
ment and  sale,  are  absolutely  void. 
This  is  not  only  because  the  property 
was  exempt  from  taxation,  but  be- 
cause it  was  public  property.  A  rea- 
son for  the  rule  is  that  a  sale  of  the 
property  to  enforce  collection  of  taxes 
assessed  against  it  would  destroy  its 
character  as  public  property,  to  the 
public  injury.  The  distinction  is  clear 
between  property  exempted  from  taxa- 
tion by  constitutional  or  statutory  pro- 
visions when  such  property  would  be 
subject  to  taxation  in  the  absence  of 
such  provisions,  as,  for  example, 
•church  property,  institutions  of  pub- 
lic charity,  or  the  property  of  corpora- 
tions which  pay  a  gross  earnings  tax, 
and  public  property  used  exclusively 
for  public  purposes,  which  would  not 
be  subject  to  taxation,  though  the  Con- 
stitution had  not  so  provided.  In  the 
one  case,  the  property  exempted  is 
private  property,  which,  for  good  rea- 
son, it  is  deemed  wise  or  just  to  relieve 
from  the  burden  of  taxes  that  it  would 
otherwise  be  obliged  to  sustain ;  in  the 
other  case,  the  property  is  owned  by 
the  state,  or  by  its  agencies,  is  de- 
voted to  a  public  use,  and  is  not  sub- 
ject to  taxation  for  reasons  that  are 
different  in  character,  among  which 
may  be  suggested  the  fact  that  the 
taxation  of  public  property  owned  by 
the  state  or  its  municipal  divisions 
would  mean  that  the  state  would  be 
taxing  itself  in  order  to  raise  money 
to  pay  over  to  itself,  and  the  reason, 
before  suggested,  that  the  collection 
of  such  taxes  might  result  in  destroy- 
ing the  public  character  of  the  prop- 
erty." 

To  the  same  effect  is  State  v.  Sno- 
homish County  (1912)  71  Wash.  320, 
128  Pac  667,  holding  that,  where  taxes 
are,  by  statute,  made  a  lien  on  land 
against  which  the  same  are  assessed 
from  and  including  the  1st  day  of 
March,  such  tax  lien  is  not  enforce- 
4ib}e  as  to  lands  acquired  by  the  state 
in  August  of  the  same  year,  and  that 
lience  tax  certificates  issued  against 
4iaid  land  are  null  and  void.  The  court, 
after  stating  the  general  rule  here- 
after referred  to  that  the  general 
2  A.L.R.— 97. 


tax  laws  of  the  state  are  presumed 
to  operate  upon  private  and  not  up- 
on public  property,  said:  "It  seems 
equally  plain  that  the  creation  of  a 
valid  tax  implies  the  existence  of  a 
susceptible  subject  of  taxation  at 
every  stage  of  the  process  of  such 
creation.  Since,  on  general  principles 
of  public  policy  and  by  both  constitu- 
tional declaration  and  statutory  en- 
actment, lands  while  held  in  public 
ownership  are  exempt  from  taxation, 
the  land  here  in  question  was  not,  dur- 
ing any  step  in  tiie  proceedings  creat- 
ing the  tax  after  August  9, 1907,  when 
it  passed  to  the  state,  a  susceptible 
subject  of  taxation.  It  follows  that 
at  that  time  the  developing  process  of 
imposing  the  tax  as  a  valid  creation 
was  arrested." 

Another  well-reasoned  ease  on  this 
point  is  Smith  v.  Santa  Monica  (1912) 
162  CaL  221, 121  Pac.  920,  which  holds 
that,  where  a  city  acquires  title  to  land 
after  the  land  has  been  sold  to  the 
state  in  foreclosure  of  a  lien  for  taxes, 
the  state  cannot  enforce  a  collection 
of  the  tax  by  a  sale  of  the  land  to  a 
private  individual,  and  such  a  sale  is 
invalid.  The  court  said:  "The  state 
does  not  tax  the  property  of  a  munici- 
pality for.  state  and  county  purposes, 
because  this  would  be  a  taxation  of 
its  own  property.  For  the  same  rea- . 
son,  when  the  property  has  come  into 
the  ownership  of  a  municipal  corpora- 
tion, it  will  not  attempt  to  enforce  the 
tax  by  the  sale  of  the  property.  The 
absurdity  of  its  so  doing  would  be  ap- 
parent in  the  case  where  a  county  had 
acquired  such  property  under  the  cir- 
cumstances here  present,  and  the 
state  should  sell  it.  Tq  do  what?  To 
retain  a  portion  of  the  tax  in  its  own 
treasury  and  to  pay  to  the  county  a 
portion  of  the  money  derived  from  the 
sale  of  the  county's  own  land.  It  may 
safely  be  said  that  when  a  municipal 
corporation  acquires  property  under 
such  circumstances,  the  title  which 
the  state  takes  by  the  tax  collector's 
deed  is  merged  into  the  larger  title 
which  the  municipality  holds  under 
the  trusts,  both  for  the  public  as  dis- 
tinguished from  the  state,  and  also  for 
the  state  as  the  supreme  sovereign." 

It  has  been  held  that  the  sale  by  a 
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state  through  her  officers,  of  land  for 
delinquent  taxes,  which  partly  accrued 
after  she  became  the  owner  of  the 
land,  is  invalid.  Beid  t.  State  (1881) 
74  Ind.  252. 

Under  a  statute  providing  that  all 
lands  exempted  from  taxation,  includ- 
ing lands  of  any  achool  district,  shall 
not  be  affected  by  any  sale  made  for 
taxes,  etc.,  the  sale  of  land  acquired 
by  a  school  district  by  condemnation 
is  invalid,  although  the  land  was  as- 
sessed and  the  tax  for  which  it  was 
sold  was  levied  before  title  had  been 
acquired  by  the  district.  Independent 
School  Dist  T.  Hewitt  (1898)  106 
Iowa,  663,  75  N.  W.  497. 

In  Bannon  v.  Bumes  (1889)  39  Fed. 
892,  involving  an  action  of  ejectment 
for  land^sold  for  taxes  after  title  had 
been  acquired  by  the  Federal  govern- 
ment for  a  postoffice  and  other  pur- 
poses, it  was  held  that  the  tax  proceed- 
ings and  the  deed  based  thereon  were 
null  and  void. 

In  Lancy  v.  Boston  (1904)  186  Mass. 
128,  71  N.  E.  302,  it  is  held  that  a  sale 
of  land  for  taxes  assessed  before  the 
filing  of  a  copy  of  a  decree  condemn- 
ing the  land  for  highway  purposes  is 
invalid,  and  in  so  holding  the  court 
remarked  that  the  various  provisions 
as  to  taxation  of  real  estate  and  the 
collection  of  taxes  are  inapplicable  to 
proi>erty  held  for  such  a  public  use. 

In  Gasaway  v.  Seattle  (1909)  52 
Wash.  444,  21  L.E.A.(N.S.)  68,  100 
Pac.  991,  it  is  held  that,  where  a  city 
acquired  land  .by  condemnation,  the 
county  could  not  sell  the  land  for  taxes 
levied  against  it  at  the  time  title  vest- 
ed in  the  city.  In  this  regard,  how- 
ever, the  court  apparently  distin- 
guishes between  property  acquired  by  ^ 
purchase  and  that  acquired  by  emi-' 
nent  domain  proceedings.  The  rule 
is  asserted  that,  "the  city  having  taken 
the  full  title,  the  county  had  nothing 
to  sell  under  its  foreclosure  proceed- 
ings. Its  right  was  limited  to  the  sale 
of  the  interest  of  the  owner.  At  that 
time  he  had  no  interest.  No  one  can 
obtain  an  interest  in  the  land  sold 
that  the  defendant  in  a  tax  suit  never 
held  or  owned."  The  court  distin- 
guishes Puyallup  V.  Lakin  (1907)  45 
Wash.  868,  88  Pac.  678,  which  holds 


that  personal  property  acquired  by  a 
city  by  purchase  was  levied  upon  for 
a  tax  which  had  been  assessed  before 
the  city  acquired  its  title.  The  ground 
of  distinction  made  by  the  court  was 
that  in  Gasaway  v.  Seattle  the  land 
was  acquired  by  eminent  domain  pro- 
ceedings, while  in  Puyallup  v.  Lakin 
the  property  was  acquired  by  contract. 
The  more  tenable  distinction,  however^ 
is  that  the  latter  case  involved  an  ac- 
tion by  the  municipality  to  set  aside 
the  assessment.  In  this  regard  it  is 
to  be  noted  that  the  eases  which  hold 
that  the  land  of  a  municipality  cannot 
be  sold  for  taxes  which  had  been  as- 
sessed against  it  at  the  time  the  mu- 
nicipality acquired  the  property  are 
not  authority  for  the  holding  that 
such  taxes  are  not  a  valid  claim 
against  the  municipality,  which  may 
be  enforced  in  the  same  manner  as 
any  other  claim  against  public  corpo- 
rations. See  State  v.  Snohomish 
County  (Wash.)  supra. 

This  point  is  made  in  United  States 
V.  Pierce  County  (1912)  193  Fed.  529, 
which  holds  that,  after  the  title  to 
land  had  vested  in  the  Federal  govern- 
ment, further  proceedings  to  enforce 
a  tax  standing  against  the  property  at 
the  time  title  vested  in  the  govern- 
ment cannot  be  taken  under  the  tax 
laws  of  the  state.  The  court  said  that 
"the  determinative  question  in  the 
present  controversy,  therefore,  is- 
whether  the  taxes  in  question  were 
imposed  before  or  after  the  acquisi- 
tion of  the  property  by  the  United 
States.  If  they  were  imposed  before, 
they  would  continue  to  constitute  & 
valid  lien  on  the  premises,  though 
even  in  such  case  the  acquisition  of 
the  property  by  the  general  govern- 
ment would  withdraw  it  from  the  ju- 
risdiction of  all  state  officers,  and  re- 
sort for  the  enforcement  of  any  lien 
thereon  would  have  to  be  had  to  the 
tribunals  of  the  United  States.  A  sub- 
sequent tax  sale  by  state  officers,  even. 
for  a  valid  tax,  would  be  void." 

But  in  Public  Schools  v.  O'Connor 
(1906)   143  Mch.  35,  108  N.  W.   426,        j 
it  is  held  that,  where  land  was   ac-       ' 
quired  by  a  school  district  after  it  had      \ 
been  assessed  and  the  board  of  review 
had  passed  upon  and  approved  of  the 
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assessment,  the  fact  that  the  title 
thereafter  vested  in  the  school  dis- 
trict did  not  render  invalid  the  sub- 
sequent proceedings  for  the  collection 
of  the  tax,  including  the  sale  of  the 
property.  It  is  pointed  out  in  the  dis- 
senting opinion  to  the  reported  case 
(Tbianglb  Land  Co.  v.  Detbott,  ante. 


1626)  that  the  applicability  of  the  tax 
laws  to  property  owned  by  a  school 
district  was  not  questioned  in  Public 
Schools  V.  O'Connor,  and  hence  the 
assumption  in  that  case  of  the  power 
to  sell  the  property  of  a  school  district 
for  taxes  was  not  binding  on  the  court 
as  a  precedent.  A.  G.  S. 


EX  PARTE  EMMA  HARDCASTLE. 

XeocQ»  Court  of  CrhnMuA  Appeal*— Jtmuant  99,  1019. 
(—  Tex.  Crim.  Rep.  — ,  208  S.  W.  581.) 

Habeas  eorpos  —  arrest  of  one  snspected  of  having  contaKkras  disease. 

1.  Habeas  corpus  lies  to  inquire  into  the  legality  of  the  detention  of  one 
who  has  been  arrested  on  warrant  of  a  health  officer  without  a  hearing, 
as  being  suspected  of  being  afflicted  with  a  contagious  disease. 

[See  note  on  this  question  beginning  on  page  1642.3 


Constitutional    law  —  quarantine  — 
arrest  and  detention  of  suspects. 

2.  The  legislature  under  the  police 
power  has  authority  to  authorize  the 
establishment  of  quarantine  regula- 
tions for  the  protection  of  the  public 
against  contagion  from  those  persons 
whose  condition  is  such  as  to  spread 
disease,  and,  incident  thereto,  to  au- 
thorize the  arrest  and  detention  of  such 
person. 

Arrest  —  right  to  hearing. 

3.  The   law   denies   to    no   one   re- 


strained of  his  liberty  without  a  hear^ 
ing  the  right  to  prove  in  some  tribunal 
that  the  facts  justifying  his  restraint 
do  not  exist. 

Health  —  detention  of  ate  afflicted 

with  contagious  disease. 

4.  Where  a  health  officer  has  statu- 
tory authority  to  arrest  one  afflicted 
with  a  contagious  disease  and  detain 
him  to  prevent  contagion,  his  juris- 
diction depends  upon  the  existence  of 
those  facu,  and  power  of  detention 
ceases  if  the  facts  do  not  exist. 


Application  for  a  writ  of  habeas  corpus  to  inquire  into  the  legality 
of  relator's  detention  by  the  chief  of  police  under  order  of  the  city  health 
officer,  because  suspected  of  a  contagious  disease.    Writ  granted. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  F.  N.  Cowen  and  Leonard  Blue  v.  Beach,  165  Ind.  121,  60  lutiJi, 
Brown  for  relator.  64,  80  Am.  St  Rep.  196,  56  N.  E.  89; 

Messrs.  B.  F.  Looney,  Attorney  Gen-     Holden  v.  Hardy,  169  U.  S.  366,  42  L. 


eral,  E.  B.  Hendrix,  W.  A.  Keeling,  C 
M.  Cnreton,  Assistant  Attorneys  Gen- 
eral, D.  A.  McAskill,  and  George  M. 
Thnnnmid,  for  the  State: 

Among  all  the  objects  sought  to  be 
secured  by  governmental  laws,  none  is 
more  important  than  the  preservation 
of  the  public  health ;  and  an  imperative 
obligation  rests  upon  the  state,  through 
its  proper  instrumentalities  or  agen- 
cies, to  take  all  necessary  steps  to  pro- 
mote this  object.  This  duty  finds  ample 
support  in  the  police  power  which  is 
inherent  in  the  state,  and  which  it  can- 
not surrender. 


ed.  780,  18  Sup.  Ct.  Rep.  383;  12  R. 
C.  L.  1264,  1265,  and  notes. 

For  the  protection  of  the  health  of 
the  community,  the  most  extensive 
powers  may  be  conferred  on  local 
health  officers,  whether  state  or  local. 

12  R.  C.  L.  1268;  State  ex  reL  Free- 
man V.  Zimmerman,  86  Minn.  363,  68 
L.R.A.  78,  91  Am.  St.  Rep.  851,  90  N. 
W.  788;  Aaron  v.  Broiles,  64  Tex.  316, 
63  Am.  Rep.  764;  Blue  v.  Beach,  165 
Ind.  121,  60  L.R.A.  64,  80  Am.  St.  Rep. 
195,  66  N.  E.  89;  Board  of  Health  v. 
Kolfanan,  166  Ky.  361.  49  LJtJL(N.S.) 
364,  160  S.  W.  1062. 
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All  rules  or  regulations  reasonably 
calculated  to  preserve  health  are  valid, 
and  may  be  established  by  health  au- 
thorities. 

12  R.  C.  L.  1276,  note  6. 

The  power  of  the  legislature  to  pre- 
vent the  introduction  and  spread  of 
infectious  and  contagious  diseases  can- 
not be  questioned,  and,  accordingly, 
health  authorities  are  usually  empow- 
ered to  take  such  action  as  may  be  con- 
sidered expedient  to  prevent  the  out- 
break of  epidemic  and  communicable 
diseases. 

12  R.  G.  L.  1285  et  seq.;  Blue  v. 
Beach.  155  Ind.  121,  60  L.R.A.  64,  80 
Am.  St.  Rep.  195,  56  N.  E.  89;  Zucht 
v;  San  Antonio  School  Bd.  —  Tex. 
Civ.  App.  — ,  170  S.  W.  840;  McSween 
V.  Ft  Worth,  60  Tex.  Civ.  App.  270, 
129  S.  W.  206. 

The  power  to  make  quarantine  regu- 
lations is  one  of  the  most  important 
conferred  upon  health  authorities,  and 
such  regulations  constitute  a  proper  ex- 
ercise of  police  power. 

12  R.  C.  L.  1289,  1290,  notes  9-11; 
Wilson  v.  Alabama  G.  S.  R.  Co.  77  Miss. 
714,  52  L.R.A.  357,  78  Am.  St.  Rep. 
643,  28  So.  567;  State  v.  Racskowski, 
86  Conn.  677,  45  L.R.A.(N.S.)  580,  86 
Atl.  606,  Ann.  Cas.  1914B,  410;  Tiede- 
man,  Pol.  Power,  §§  42,  102,  103;  Black, 
Const.  L.  Sd  ed.  p.  899;  Hurst  v.  War- 
ner, 47  Am.  St  Rep.  533  and  note,  102 
Mich.  238,  26  LiR.A.  484,  60  N.  W.  440; 
Morris  v.  Columbus,  102  Ga.  792,  42 
L.R.A.  176,  66  Am.  St  Rep.  243,  30 
8.  E.  860. 

Generally,  what  laws  are  necessary 
to  protect  public  health  and  secure  pub- 
lic comfort  is  a  legislative  question, 
and  measures  to  these  ends  are  not  sub- 
ject to  judicial  review. 

12  R.  C.  L.  1273;  Blue  v.  Beach.  166 
Ind.  121,  50  L.R.A.  64,  86  Am.  St  Rep. 
195,  56  N.  E.  89 ;  Anable  v.  Montgomery 
County,  34  Ind.  App.  72,  107  Am.  St. 
Rep.  173,  71  N.  E.  272;  Naccari  v.  Rap- 
pelet,  119  La.  272, 13  L.R.A.(N.S.)  640, 
44  So.  13 ;  Summerville  v.  Pressley,  33 
S.  C.  56,  8  L.R.A.  854,  26  Am.  St.  Rep. 
659, 11  S.  E.  545 ;  State  v.  Speyer,  67  Vt 
602,  29  L.R.A.  573,  48  Am.  St  R^. 
832,  32  Atl.  476;  State  Bd.  of  Health 
V.  St.  Johnsbury,  82  Vt  276,  23  L.R.A. 
(N.S.)  766,  73  Atl.  681,  18  Ann.  Cas. 
496. 

The  judgment  of  the  court  should 
not  be  substituted  for  the  judgment  of 
the  health  authorities,  in  favor  of 
whose  action  every  reasonable  pre* 
sunaption  should  be  indulged. 


12  R.  C.  L.  1273;  Naccari  v.  Rappelet, 
119  La.  272,  13  L.R.A.  (N.S.)  640.  44 
So.  IS;  State  ex  rel.  Krittenbrink  ▼. 
WithneU,  91  Neb.  101,  40  L.R.A.(N.S.) 
898,  136  N.  W.  376;  Miles  City  v.  State 
Bd.  of  Health,  39  Mont.  405.  25  L.R.A. 
(N.S.)  589, 102  Pac.  696;  State  v.  Taft. 
118  N.  C.  1190,  32  L.R.A.  122,  54  Am. 
St  Rep.  768,  23  S.  E.  970;  Blue  v. 
Beach,  80  Am.  St  Rep.  213,  note; 
State  ex  rel.  Cedar  Rapids  v.  Holcomb, 
68  Iowa,  107,  56  Am.  Rep.  853,  26  N. 
W.  33;  Kirk  v.  Board  of  Health  (Kirk 
v.  Wyman)  88  S.  C.  372,  23  L.R.A. 
(N.S.)  1188,  65  S.  E.  387. 

Local  heidth  authorities  are  not 
usually  required  to  give  a  hearing  to 
any  person  before  they  exercise  their 
jurisdiction  for  the  public  welfare. 

12  R.  C.  L.  1274;  Miles  City  v.  State 
Bd.  of  Health,  39  Mont.  405,  25  L.R.A 
(N.S.)  589,  102  Pac.  696;  People  ex 
rel.  Copcutt  v.  Board  of  Health,  140  N. 
Y.  1,  23  L.R.A.  481,  37  Am.  St  Rep. 
522,  S5  N.  E.  820;  State  ex  rel.  No- 
wotny  V.  Milwaukee,  140  Wis.  38,  133 
Am.  St.  Rep.  1060,  121  N.  W;  658; 
State  ex  rel.  McBride  v.  Superior  Ct. 
—  Wash,  — ,  niton.  973. 

Morrow,  J.,  delivered  the  opinion 
of  the  court:  v 

This  is  a  habeas  corpus  proceed- 
ingr  in  which  the  relator  is  held  un- 
der an  order  of  the  city  health  offi- 
cer of  San  Antonio,  by  virtue  of 
quarantine  regulations  established 
in  accord  with  chapter  85  of  the 
Acts  of  the  Fourth  Called  Session 
of  the  Thirty-fifth  Legislature,  Cm- 
der  a  statement  of  the  order  of  a^:- 
rest  that,  according  to  the  infoi 
tion  of  the  health  officer,  relator  la 
affected  with  gonorrhea. 

The  form  of  the  order  is  not  in- 
volved,  the  agreed  statement  of 
facts  containing  the  following:  "It 
is  further  agreed  that  the  sole  issue 
in  the  case  is  whether  or  not  the 
decision  of  the  proper  health  officer 
is  final,  or  whether  the  same  can  be 
inquired  into  by  writ  of  habeas  cor- 
pus." 

The  legislature,  under  the  police 
power,  has  author-  c-.tit.ti.i«i 
ity  to  authorize  the  »»w— «Bar«i»ti«e 
establishment      of  aetenuofot 
quarantine       regu-  •■•i»<«'*«- 
lations   for   the   protection   of  the 
public  against  contagion  from  those 
persons  whose  condition  is  such  as 
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Arrest — right 
to  l>e«rlac 


( —  Tea.  Crim.  Rep. 

to  spread  disease,  and,  incident 
thereto,  to  authorize  the  arrest 
and  detention  of  such  persons; 
and  such,  we  understand,  is  the 
purpose  of  the  statute  in  ques- 
tion. Under  its  terms,  the  prop- 
er health  officer  may  issue  a  war- 
rant by  virtue  of  which  a  lawful 
arrest  may  be  made  without,  pre- 
liminary thereto,  affording  the  per- 
son affected  a  hearing;  but  if,  after 
arrest,  such  person  challenges  the 
right  of  the  authorities  to  continue 
the  detention,  the  fundamental  law 
accords  him  the  right  to  have  the 
legality  of  his  de- 
?w!wt'©f'2S'"~  tention  inquired  in- 
•ni^ected  ot  to  by  a  proper  court 
ta«i»Ba  "diitMUie.  in  a  habeas  corpus 
proceeding.  The  law 
denies  to  no  one  restrained  of  his 
liberty  without  a  hearing  the  right 
to  prove  in  some  tribunal  that  the 
facts  justifying  his 
restraint  do  not  ex- 
ist. 6  R.  C.  L.  p. 
435,  §  449.  The  health  authorities 
causing  the  arrest  of  relator  derive 
their  power  to  do  so  from  the  alleged 
existence  of  the  fact  that  the  relator 
is  affected  with  the  disease  men- 
tioned, and  that  her  detention  is  re- 
quired in  the  public  interest,  to  pre- 
vent contagion.  If  those  facts  do 
not  exist,  the  officer 
has  no  jurisdiction 
to  continue  the  re- 
straint, and  the 
court  in  the  habeas 
corpus  proceeding  has  authority  to 
inquire  whether  the  facts  essential 
to  jurisdiction  exist.  Ex  parte  De- 
gener,  30  Tex.  App.  566,  17  S.  W. 
1111. 

The  decision  of  the  supreme  court 
of  Washington  (State  ex  rel.  Mc- 
Bride  v.  Superior  Ct.  —  Wash.  — , 
174  Pac.  973),  to  which  we  have 
been  referred  as  illustrating  an  ex- 
ception to  this  rule,  does  not,  we 
think,  extend  so  far  as  to  support 
the  contention  of  the  respondent 
that  the  decision  of  the  health  offi- 
cer who  ordered  the  arrest  of  the 
relator  is  conclusive  against  her 
right  to  an  inquiry  in  a  habeas  cor- 
pus hearing,  touching  the  existence 


Health— detea- 
tlOB  of  one 
aJBicted   wltli 
oontaorlova 
diaesse. 


«08  B.  W.  SIX.) 

of  the  facts  upon 
acted.     The    Wai     i 
construed  a  statu      | 
special  provision  o     I 
of  that  state,  aut     i 
tablishment  of  boa 
such  powers  ias  th 
direct."     Const,  a 
statute  enacted  i     1 
did  not  make  the  i 
rest  conclusive,  bi     ( 
board  of  health  a:    i 
peal,  and  specially 
decision  reviewing     i 
officer  should  be  ft    '. 

Our  Constitutio] 
the  state  of  Was]    ; 
no  special  provisioi    : 
but  the  power  to  t    I 
tine,  as  existent  un    i 
tion,  is  an  incidej 
power  vested  in  th 
der  the  general  po^   i 
Our  statute  does      i 
the  initial  order  oj 
conclusive;  nor  dc 
any  tribunal  to  wh 
under  an  order  of    i 
the  health  officer  n  i 
hearing.    -The  fair  i 
interpretation  of  tl 
which  relator  is  h< 
that  which  accords ' 
the  power  to  order 
detention,  leaving  t 
tained  the  right  to 
cision  of  the  establii  : 
bunals  of  the  stal  '. 
raised,   either  of  f  . 
volving  the  validitj 
tion. 

We  conclude  that 
of  the  legislature  i  i 
relator  had  the  rig], 
on  writ  of  habeas  co  ' 
in  to  prove  the  non< : 
facts  necessary  to  au  I 
tinned  detention,  an 
tain  release.  Facts  i 
termine  whether  i 
should  not  be  held  ii 
able  in  this  court,  it 
the  writ  of  habeas 
for  be  granted,  and 
ferred  for  hearing  t: 
B.  Minor,  Judge  of  th( 
Judicial  District  of  1 


ANNOTATION. 


Right  of  one  detained  purmant  to  quarantine  to  habeas  coqra 


The  few  cases  which  have  consid- 
ered the  subject  annotated  recognize 
the  right  of  one  detained  by  order  of 
a  health  officer,  on  the  ground  that  he 
is  aiflicted  with  a  contagious  disease, 
to  have  such  determination  reviewed 
on  habeas  corpus,  except  in  one  juris- 
diction, where,  by  statute  enacted  un- 
der constitutional  sanction,  the  opin- 
ion of  the  health  officer  is  subject  to- 
final  review  by  the  executive  officer  of 
the  state  board  of  health,  or  his  ap- 
pointee. 

In  the  reported  case  (Ex  pakte 
Habdcastle,  ante,  1539),  a  person  de- 
tained under  an  order  of  arrest  issued 
by  a  city  health  officer,  by  virtue  of 
quarantine  regulations  established  in 
accordance  with  an  act  of  the  legis- 
lature, which  order  states  that  accord- 
ing to  the  information  of  the  health 
officer  the  relator  is  affected  with  a 
contagious  venereal  disease,  is  held 
entitled  to  a  hearing  on  a  writ  of 
habeas  corpus  for  the  purpose  of  rais- 
ing questions,  either  of  fact  or  law, 
involving  the  validity  of  his  detention. 
•  The  fact  that  a  person  is  carrying 
on  a  general  express  business  in  a  dis- 
trict in  which  many  cases  of  small- 
pox have  existed  does  not  show  that 
he  has  been  exposed  to  that  disease, 
so  as  to  justify  his  detention  in  quar- 
antine until  he  consents  to  be  vacci- 
nated, and  he  should  be  discharged 
from  custody  after  hearing  on  writ 
of  habeas  corpus.  Re  Smith  (1895) 
146  N.  Y.  68,  28  L.R.A.  820,  48  Am. 
St.  Rep.  769,  40  N.  E.  497. 

In  People  ex  rel.  Copcutt  v.  Board 
of  Health  (1893)  140  N.  Y.  1,  23  L.R.A. 
481,  37  Am.  St  Rep.  522,  35  N.  E.  320, 
a  proceeding  to  review  by  certiorari 
the  determination  of  a  municipal 
board  of  health,  that  certain  dams  in 
a  river  were  nuisances  and  directing 
their  removal,  the  court  states,  ar^ 
guendo,  that  an  attenipt  to  make  a  find- 
ing of  the  board  of  health  conclusive, 
without  a  hearing,  would  violate  the 
right  to  due  process  of  law,  secured 
to  every  person  by  the  Constitution, 


before  his  property  or  personal  rights 
or  liberty  can  be  interfered  with. 

But  in  State  ex  rel.  McBride  v.  Su- 
perior a.  (1918)  —  Wash.  — ,  174  Pac. 
978,  the  power  of  the  legislature,  au- 
thorized by  the  Constitution  to  estab- 
lish boards  of  health  and  define  their 
powers,  to  make  the  determination  of 
a  health  board  that  a  person  was  af- 
flicted with  an  infectious  venereal  dis- 
ease final  and  binding  upon  the  courts, 
was  upheld  as  against  a  contention 
that  to  deny  a  petitioner  a  review  of 
the  finding  of  health  officers  is  to  sus- 
pend the  writ  of  habeas  corpus,  and 
that  the  exercise  of  such  a  summary 
power  ought  not  to  be  sustained.  The 
court  considered  that  a  doctrine  which 
authorized  a  judicial  review  in  such  a 
case  would  be  unsound,  since  it  would 
make  the  exercise  of  the  police  power 
a  judicial  function.  This  decision, 
while  viewing  the  two  preceding  cases 
as  rightly  decided  upon  the  law  of  the 
case,  does  not  regard  them  as  con- 
trolling so  far  as  they  intimate  that 
the  acts  of  a  board  of  health  cannot 
be  upheld  unless  a  state  of  facts  is 
shown  that  will  warrant  the  restraint 
imposed  by  them. 

State  ex  rel.  McBride  v.  Superior 
Ct.  (Wash.)  supra,  is  distinguished  in 
the  reported  case   (Ex  parte  Habd- 
CASTI^,   ante,   1539),   on  the  ground 
that  the  Washington  statute,  enacted 
under  a  constitutional  provision  au- 
thorizing the  establishment  of  boards 
of  health  with  such  powers  as  the  leg- 
islature may  direct,  did  not  make  the 
initial  order  of  arrest  conclusive,  but 
established  the  board  of  health  as  a 
fonmi  of  appeal,  and  specially  pro- 
vided that  its  decision  reviewins  that 
of  the  health  officer  should  be  final, 
whereas,  under  the  Texas  Constitu- 
tion, the  power  to  establish  quarantine 
is  an  incident  of  the  police  power  vest- 
ed in  the  legislature  under  the  general 
power  to  pass  laws,  and  the   Texas 
statute  neither  declares  that  the  ini- 
tial order  of  arrest  shall  be  concluaive. 
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nor  deaifrnates  any  tribunal  to  whom 
■one  detained  under  an  order  of  arrest 
issued  by  the  health  officer  may  appeal 
for  a  hearing. 

In  Com.  ez  rel.  McCarty  v.  Cairns 
(1911)  46  Pa.  Super.  Ct.  96,  and  Com. 
■ex  rel.  Ogden  v.  Cairns  (1911)  48  Pa. 
Super.  Ct.  265,  it  was  held  that  an  ap- 
peal from  an  order  refusing  a  writ  of 


habeas  corpus  on  behalf  of  persons  de- 
tained in  smallpox  quarantine  will  be 
dismissed,  on  the  ground  that  an  ac- 
tual controversy  no  longer  exists, 
where,  before  the  appeid  was  taken 
or  before  the  return  day  of  the  appeal, 
the  quarantine  had  been  removed  and 
the  relators  were  no  longer  deprived 
of  their  liberty.  A.  W.  R. 


B.  B.  INMAN  and  Wife,  Appts., 

V. 

HOME  TELEPHONE  &  TELEGRAPH  COMPANY,  Bespt 

WMhtngtom  Supreme  Court  (Dept.  Ifo.  1)  —January  lO,  lOlO, 
(—  Wash.  — ,  177  Pac  670.) 

Telephone  «—  use  by  Ueensee  —  injury  -—  liability. 

1.  A  telephone  company  is  not,  in  the  absence  of  wilfulness,  wantonness, 
or  malice,  liable  for  injury  by  electric  shock  to  one  who,  by  permission 
of  a  neighbor,  is  attempting  to  use  the  letter's  rented  phone  in  a  private 
residence. 

[See  note  on  this  question  beginning  on  page  1546.] 

Neg^gmce  -~  res  Ipsa  loqaitnr  —  U-     be  said  to  be,  in  the  cootonplation  of 


censee. 

2.  The  mere  happening  of  an  acci- 
■dent  is  not,  under  the  doctrine,  res 
ipsa  loquitur,  sufficient  to  make  a  prima 
facie  case  in  favor  of  a  mere  licensee. 
Tel^one  —  liability  for  negligence. 

3.  The  contract  between  a  telephone 
company  and  one  of  its  subscribers  for 
house  purposes '  gives  its  protection  to 
aU  persons  who  are  intended  to  be 
benefited  by  it;  it  assures  a  right  of 
recovery  for  mere  negligence  to  the 
family  of  the  subscriber,  its  /lervants, 
guests,  persons  working  about  the 
house  for  the  benefit  and  at  the  request 
of  the  owner,  and  all  persons  who  can 


the  company  and  the  subscriber,  liable 
to  make  use  of  the  telephone  in  the  rea- 
sonable, ordinary,  and  customary  con- 
duct of  a  home  such  as  that  of  the  sub- 
scriber. 

Negligence  —  licensee  —  yrho  is. 

4.  One  using,  through  permission  of 
a  subscriber,  a  telephone  in  a  private 
residence,  for  purposes  of  his  own,  and 
not  in  the  Interest  of  the  owner  of  the 
°  house,  or  as  a  member  of  his  household, 
either  permaneatly  or  temporarily,  is 
a  mere  licensee  so  far  as  the  question 
of  the  liability  of  the  telephone  com- 
pany for  injury  to  him  is  concerned. 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court:  for  Spo- 
Tcane  County  in  favor  of  defendant  in  an  action  brought  to  recover  dam- 
jiges  for  personal  injuries  for  which  defendant  was  alleged  to  be  respon- 
sible.   Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Robertson  &  Miller  and  M'Neill  v.  Durham  &  G.  R.  Co.  132 
Rosenhaivt  &  Grant  for  appellants.  N.  C.  610,  67  L.R.A.  227^  96  Am.  St. 


Messrs.  Post,  Russell,  &  Higgins,  for 
respondent: 

As  plaintiff  was  a  trespasser  so  far 
as  the  defendant  is  concerned,  and 
'there  is  no  proof  of  wanton  or  wilful 
negligence,  there  can  be  no  liability. 


Rep.  641,  44  S.  E.  34;  Illinois  C.  R. 
Co.  V.  Messina,  240  U.  S.  395,  60  L.  ed. 
709,  36  Sup.  Ct.  Rep.  S68,  reversing 
109  Miss.  148,  67  So.  963;  Thomp.  Neg. 
§  946;  Cumberland  Teleg.  &  Teleph.  Co. 
v.  Martin,  116  Ky.  664,  63  L.R.A.  469, 
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106  Am.  St  Rep.  229,  76  S.  W.  894, 
77  S.  W.  718;  14  Enc  PL  &  Pr.  881; 
Sheann.  &  Redf.  Ne«r.  6th  ed.  §  8; 
Brennan  v.  Front  Street  Cable  R.  Co. 
8  Wash.  363,  36  Pac.  272;  Jones  v. 
Spokane,  7S  Wash.  266,  134  Pac.  925; 
Brucker  v.  Gainesboro  Teleph.  Co.  125 
Ky.  92,  100  S.  W.  240;  Pioneer  Teleph. 
&  Teles.  Co.  v.  Tulsa  Vitrified  Brick 
Co.  —  OWa.  — ,  159  Pac.  477;  Larmore 
V.  Crown  Point  Iron  Co.  101  N.  Y.  391, 
64  Am.  Rep.  718,  4  N.  E.  752;  Stevens 
T.  Nichols,  165  Mass.  472,  15  L.R.A. 
459,  29  N.  E.  1160;  Woolwine  v.  Chesa- 
peake &  O.  R.  Co.  (Manning  v.  Chesa- 
peake &  O.  R.  Co.)  86  W.  Va.  329,  16 
L.R.A.  271,  32  Am.  St.  Rep.  859,  15 
S.  E.  81;  Benson  v.  Baltimore  Trac- 
tion Co.  77  Md.  636,  20  L.R.A.  714,  39 
Am.  St.  Rep.  436,  26  Atl.  973;  Cusick 
V.  Adams,  115  N.  Y.  65,  12  Am.  St. 
Rep.  772,  21  N.  E.  673;  Mathews  v. 
Bensel,  61  N.  J.  L.  SO,  16  Atl.  196; 
Graves  v.  Washington  Water  Power 
Co.  44  Wash.  676,  11  L.R.A.(N.S.)  462, 
87  Pac  956;  Cumberland  Teleg.  & 
Tel^.  Co.  V.  Martin,  116  Ky.  554,  63 
L.R.A.  469,  105  Am.  St.  Rep.  229,  76 
S.  W.  394,  77  S.  W.  718;  Lewinn  v. 
Murphy,  63  Wash.  860,  L.R.A.1917E, 
198,  116  Pac.  740,  Ann.  Cas.  1912D, 
433;  Abrams  v.  Seattle,  60  Wash.  356, 
140  Am.  St.  Rep.  916,  111  Pac.  168. 

Mackintosh,  J.,  delivered  the  opin- 
ion of  the  court: 

J.  W.  Fortune  had  in  his  residence 
a  telephone  installed  by  the  defend- 
ant, which  owned  the  wiring,  instru- 
ment, and  equipment,  and  furnished 
the  ordinary  telephone  service.  The 
plaintiffs  were  neisrhbors,  living 
about  a  block  distant  from  Fortune, 
and  were  not  telephone  subscribers. 
The  plaintiff  wife  was  injured  while 
using  the  telephone,  all  the  testi- 
mony in  regard  to  the  matter  being 
the  following: 

Q.  Were  you  at  the  Fortune  home 
on  September  6,  19167  A.  Yes,  sir. 

Q.  Did  you  ixy  to  use  the  tele- 
phone on  that  day?  A.  Yes. 

Q.  Had  you  frequently  used  that 
phone  before?    A.  Yes,  sir. 

Q.  I  will  ask  you  if  you  had  per- 
mission to  use  the  phone?  A.  Yes, 
sir. 

Q.  On  this  date?  A.  Mr.  For- 
tune told  me  I  could  use  the  phone 
at  any  time. 

Q.    How  does  it  come  you  were 


using  Mr.  Fortune's  phone  on  this 
day?  A.  Mr.  Fortune  gave  me  per- 
mission to  use  it. 

Q.  When?  A.  He  told  me — we 
were  next  door  to  him  there;  he 
said  to  "come  and  use  our  phone  any 
time  you  want  to;"  I  went  in  and 
asked  Frances  if  I  could  use  the 
phone,  and  she  said,  "Yes." 

Q.  What  happened?  A.  I  took 
the  receiver  and  held  it  to  my  ear; 
no  one  answered;  I  stood  there,  it 
seems  to  me,  it  must  have  been  like 
about  Ave  minutes;  there  was  two 
little  girls  standing  out  in  the  hall; 
I  made  the  remark,  "It  is  funny 
central  does  not  answer;"  I  no  more 
than  said  that  than  there  was  a  re- 
port went  off,  and  then  smoke  flew 
out,  and  it  threw  me  back  against 
the  wall. 

At  the  close  of  the  plaintiffs'  case 
the  court  sustained  a  challenge  to 
the  sufficiency  of  the  evidence.  Our 
view,  which  we  are  about  to  express, 
of  the  law  applicable  to  the  facts  of 
this  case,  renders  it  unnecessary  to 
pass  upon  the  qaestioB  of  whether 
in  any  event  the  plaintiffs  were  en- 
titled to  have  their  case  presented 
to  the  jury  on  the  doctrine  of  Res 
ipsa  loquitur.  That  doctrine  would 
only  supply  for  the  plaintiffs  the 
proof  of  negligence,  which  is  not 
sufficient  to  render  the  defend^mt 
liable  to  them  if  the  n««ii«e«ce- 
plaintiff  wife  was,  >«■  ipa»  io«nitw 
while  using  the  tele-  -"-»«*• 
phone,  a  trespasser  or  bare  licensee. 
If  that  was  the  relationship  between 
the  parties,  the  defendant  must  be 
proved  to  have  been  guilty  of  more 
than  mere  negligence,  and  to  be- 
come liable  the  injury  must  have 
been  proved  to  have  been  wilful, 
wanton,  or  malicious;  and  bare 
proof  of  the  happening  of  the  acci- 
dent would  not  suffice  to  make  a 
prima  facie  case.  Apparently  with- 
out precedent,  this  case,  on  prin- 
ciple, discloses  the  i^aintiff  wife  at 
best  in  the  position  of  a  mere  li- 
censee. The  plaintiflFs  were  not  sub- 
scribers for  telephone  service  and 
had  no  contractual  relationship  with 
the  company.  The  only  obligation 
owing  them  came  through  the  use 
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of  Fortune's  telephone,  by  his  per- 
mission, but  without  the  defend- 
ant's knowledge;  and  he  was  not  the 
owner  of  the  telephone,  but  only  a 
purchaser  of  telephone  service.  His 
contract  with  the  company  gave  him 
no  agency  for  it. 

The  telq^ne,  unlike  other  elec- 
trically operated  instruments,  is  not 
highly  dangerous,  in  that  its  wires 
do  not  carry  a  dangerous  current, 
so  we  have  eliminated  from  our  con- 
sideration those  cases  of  liability  of 
conveyers  of  high  electric  current 
for  injuries  to  trespassers,  licensees, 
children,  etc.,  and  have  only  to  de- 
termine the  rights  under  the  For- 
tune contract.  Cumberland  Teleg. 
&  Teleph.  Co.  v.  Martin,  116  Ky. 
654,  63  L.R.A.  469, 105  Am.  St,  Rep. 
229,  76  S.  W.  394,  77  S.  W.  718; 
Brucker  v.  Gainesboro  Teleph,  Co. 
125  Ky.  92, 100  S,  W.  240.  That  con- 
tract gave  its  protection  to  all  per- 
sons who  were  intended  to  be  bene- 
T«M.pi.on«-  fited  by  it ;  it  as- 
iiabiuty  fov  sured  a  right  of  re- 
"•*"**■•*  covery     for     mere 

negligence  to  the  Fortune  family,  its 
servants,  guests,  persons  working 
about  the  house  for  the  benefit  and 
at  the  request  of  the  owner,  and  all 
persons  who  could  be  said  to  have 
been  in  the  contemplation  of  the 
company  and  the  subscriber  as  lia- 
ble to  make  use  of  the  telephone  in 
the  reasonable,  ordinary,  and  cus- 
tomary conduct  of  a  home  such  as 
the  one  involved.  Fish  v.  Waverly 
Electric  Light  &  P.  Co.  189  N.  Y. 
336,  13  L.R.A.(N.S,)  226,  82  N,  E. 
150;  Union  Light,  Heat  &  P,  Co.  v. 
Amtson,  87  C,  C.  A.  1, 157  Fed.  540 ; 
Southern  Bell  Teleph.  &  Teleg.  Co. 
V.  McTyer,  137  Ala.  601,  97  Am.  St, 
Rep.  62,  34  So.  1020,  14  Am,  Neg, 
Rep.  511 ;  Reagan  v.  Boston  Electric 
Light  Co.  167  Mass.  406,  46  N.  E. 
743, 1  Am.  Neg.  Rep.  78;  Anderson 
V.  Seattle-Tacoma,  Interurban  R. 
Co.  86  Wash.  387,  104  Am.  St.  Rep. 
962,  78  Pac.  1013,  17  Am.  Neg. 
Rep.  727;  Bradley  v,  Sobolewsky, 
«1  Conn.  492,  ante,  1387,  99  Atl. 
1067,    15  N.  C.   C.   A.   813.     But 


as  to  all  persons  outside  the  contem- 
plation of  the  contract,  the  com- 
pany, in  order  to  be  liable  for  t.*eir 
injury,  must  be  shown  to  have  been 
more  than  merely  negligent.  The 
plaintiffs  were  accustomed  to  use 
this  telephone;  and  Fortune  had  es- 
tablished, in  effeet,  for  them  a  free 
telephone  service.  •  This  he  could 
not  do,  for  no  such  use  of  this  tele- 
phone was  reasonable  or  anticipat- 
ed by  the  company  when  it  was  in- 
stalled, or  sanctioned  thereafter. 

It  may  be  that  in  public  or  busi- 
ness places  such  use  is  taken  into 
consideration  when  telephones  are 
placed  there,  and  that  the  company 
is  liable  to  such  users  as  to  sub- 
scribers; but  the  private  residence, 
in  the  absence  of  agreement  to  that 
effect,  is  not  supposed  to  be  a  pub- 
lic telephone  station.  Those  using 
such  telephones  for  purposes  of 
their  own,  and  not  in  the  interest 
of  the  owner  of  the  ncgitircmoc- 
house,  and  for  their  uoen^ee— 
own  convenience,  " '"' 
and  not  casually,  and  not  as  mem- 
bers of  the  household,  either  per- 
manently or  temporarily,  are  at 
best,  as  far  as  the  company  is  in- 
volved, bare  licensees.  Greenville 
v.  Pitts.  102  Tex.  1, 14  L.R.A.(N.S.) 
979,  132  Am.  St.  Rep.  843,  107  S. 
W.  50;  State  use  of  Stansfield  v. 
Chesapeake  &  P,  Teleph.  Co.  123  Md. 
120,  52  L.R.A.(N.S.)  1170,  91  Atl. 
149;  Cumberland  Teleg.  &  Teleph. 
Co.  V.  Martin,  116  Ky.  554,  63  L.R.A. 
469,  105  Am.  St.  Rep.  229,  76  S. 
W.  394,  77  S.  W.  718.  As  between 
Fortune  and  the  plaintiff  wife,  she 
was  entitled  to  the  exercise  of  or- 
dinary care  for  her  safety.  Han- 
son V.  Spokane  Valley  Land  &  Wat- 
er Co.  68  Wash.  6,  107  Pac.  863. 
But  as  between  the  parties  to  this 
suit,  she  was  no  more  than  a  mere 
licensee,  and,  no 
proof  having  been  n.e'br'^UTOaaee 
presented  of  wilful  nlS.uitjr 
injury,  the  plain- 
tiffs were  not  entitled  to  recovery. 
Jones,  Teleg.  &  Teleph.  Co.  2d  ed. 
§  218;  Minneapolis  General  Electric 
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Co.  V.  Cronon,  20  L.R.A.(N.S.)  816, 
92  C.  C.  A.  345,  166  Fed.  651. 
'  Judgment  aflSrmed. 


Main,  Ch.  J.,  and  Mitchell,  Tolmaiv 
and  Chadwidk,  JJ.,  concur. 

Petition  for  rehearing  denied. 


ANNOTATION. 
LnlnKty  for  h»jmj  to  one  while  nunc  •nolhcr'*  fdcphone. 


An  interesting  question  is  presented 
in  the  reported  case  (Inhan  v.  Houe 
Teleph.  &  Telbg.  Ck).  ante,  1543)  as 
to  the  liability  of  a  telephone  company 
to  a  nonsubscriber,  who  was  injured 
by  an  electric  current  while  using  a 
telephone  in  a  private  residence  with 
the  subscriber's  permission.  It  will  be 
observed  that  the  view  is  there  taken 
that  the  person  injured  did  not  come 
within  the  contemplation  of  the  com- 
pany as  one  liable  to  use  the  telephone 
under  its  contract  with  the  subscriber, 
and  that,  at  most,  she  was  a  bare  li- 
censee, to  whom  the  company  would 
be  liable  only  in  case  of  a  wilful  in- 
jury. 

The  court  calls  attention  to  the  fact 
that  under  its  contract  the  company 
assumed  liability  for  negligence  to  the 
subscriber's  family,  its  guests,  those 
working  about  the  house  at  the  re- 
quest of  the  owner,  and  all  persons 
who  could  be  said  to  be  within  the 
contemplation  of  the  company  and  the 
subscriber  as  liable  to  make  use  of 
the  telephone  in  the  reasonable  and 
customary  conduct  of  such  a  home  as 


that  involved.  It  is  further  stated 
that  it  might  be  that  in  public  or  busi- 
ness  places  use  by  nonsnbscribers  is- 
taken  into  consideration  when  tele- 
phones are  put  into  such  places,  and 
that  the  company  would  be  liable  for 
an  injury  to  such  a  user. 

It  has  been  held  that  a  telephone 
company  which  has  installed  an  in- 
strument in  a  place  of  business  is  lia- 
ble for  an  injury  resulting  from  its 
negligence  to  an  employee  of  the  es- 
tablishment while  using  the  telephone. 
Southwestern  Teleg.  &  Teleph.  Co.  v. 
Abeles  (1910)  94  Ark.  254,  140  Am. 
St  Rep.  115,  126  S.  W.  724,  21  Ann. 
Gas.  1006;  Warren  v.  Missouri  &  K. 
Teleph.  Co.  (1917)  196  Mo.  App.  549,. 
196  S.  W.  1080.  The  employee  in  such 
a  case,  of  course,  comes  clearly  with- 
in the  class  of  persons  who  would  be 
expected  to  use  such  a  telephone.  The^ 
reported  case  (INIIAN  v.  HOMB. 
Teleph.  &  Teleo.  Co.),  however,  seems 
to  be  one  of  first  impression  as  to  the: 
company's  liability  to  a  licensee. 

J.  T.  W. 


WASHINGTON  UNION  COAL  COMPANY,  Appt, 

V. 

THURSTON  COUNTY  et  al.,  Respta. 

WotMnoton  Supreme  Court  (Dept.  Vo.  1)  —January  10,  1019. 
(—  Wash.  — >  177  Pac.  774.) 

Tax  —  prmqteetive  mines  —  assessable  value. 

1.  An  added  value  may  be  given  real  estate  for  purposes  of  taxation 
because  of  prospective  mines  beneath  the  surface,  where  the  property 
surrounds  a  proved  mine  and  was  purchased  by  a  mining  company  after 
prospecting,  including  some  drilling,  and  outcropping  of  mineral,  and 
the  opinions  of  expert  ^tnesses  indicate  that  there  are  minerals  beneath, 
the  surface. 

[See  note  on  this  question  beginning  on  page  1560.] 
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—  qualification  of  assessors. 

2.  The  assessor  need  Dot  be  a  mining 
expert  or  employ  mining  experts  prop- 
erly to  assess  as  a  mining  prospect 
proper^  bought  by  a  mining  company 
surrounding  a  proved  mine,  and  show- 
ing outcroppings  of  mineral  on  tiie  sur- 
face. 

Evidence  —  harden  of  iinMrf  —  valoa* 
tion  of  property. 

3.  Clear  and  convincing  evidence  is 
necessary  to  overcome  the  valuation 
placed  for  taxing  purposes  upon  real 
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estate  by  the  cc 
board  of  equalizatl 
—  sufficiency  of  «\ 

assessment 

4.  The  presumpt 
assessment  of  a  x 
taxation  is  not  ove 
that  the  owner  hac 
investigation  of  th< 
neas  would  have  to 
and  spend  money  be 
tomer  to  purchase 
mining  purposes. 


Appeal  by  p^untiff  from  a  judgment  of  the  Superior  G 
County  dismissing  an  action  brought  to  enjoin  the  col 
taxes  and  to  recover  back  taxes  paid  under  protest.   Affi/i 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   A.  C.  Spencer,   Frank   C     cause  tiie  assessor 
Owings,  and  John  F.  Reilly,  for  appel- 
lant 


The  addition  in  1908  to  the  assessed 
value  of  plaintiff's  real  and  personal 
property,  of  $10  per  acre  for  supposed 
coal  viJues,  was  arbitrary,  fraudulent, 
illegal,  and  void. 

Weyerhaeuser  Timber  Co.  v.  Pierce 
Coun^,  97  Wash.  584,  167  Pac.  35; 
Whatcom  County  v.  Fairhaven  Land 
Co.  7  Wash.  101,  84  Pac.  663;  Spokane 
St,  I.  E.  B.  Go.  V.  Spokane  County,  82 
Wash.  24,  143  Pac  307;  Consolidated 
Gas  Co.  V.  Baltimore,  101  Md.  541,  1 
LJIJL(N.S.)  268,  109  Am.  St.  Rep. 
684,  61  Ati.  532;  First  Thought  Gold 
Mines  v.  Stevens  County,  91  Wash. 
437,  157  Pac.  1080. 

The  valuation  for  coal  placed  upon 
plaintiff's  property  in  1916  was  no  as- 
sessment in  law,  and  no  tax  could  be 
legally  based  upon  it.  * 

Cooley,  Taxn.  8d  ed.  p.  597;  Waller 
T.  Hughes,  2  Ariz.  114,  11  Pac  122; 
People  V.  Hastings,  29  Cal.  450;  Wood- 
man V.  Auditor  Gen.  52  Mich.  28,  17 
N.  W.  227;  Abbott  v.  Lindenbower,  42 
Mo.  162;  Granger  v.  Parsons,  2  Pick. 
391;  Bumham  v.  Barber,  70  Iowa,  87, 
80  N.  W.  20;  Weyerhaeuser  Timber 
Co.  V.  Pierce  County,  97  Warfi.  534, 
167  Pac  35. 

The  assessment  upon  plaintiff's  prop- 
erty is  excessive  to  the  extent  of  the 
sum  added  for  coal  value. 

First  Thought  Gold  Mines  v.  Stevens 
County,  91  Wash.  437,  157  Pac.  1080; 
Simpson  Logging  Co.  v.  Chehalis 
County,  80  Wash.  245,  141  Pac.  344; 
Case  v.  San  Juan  County,  69  Wash. 
222,  109  Pac  809. 

The  assessments  are  also  void  be- 


criminated  against     i 
because  it  is  a  coal     I 

Spokane  ft  E.  Tr    i 
County,  70  Wash.  48    I 
Cas.  1914B,  641;  St 
Parmenter,   50  Was 
(N.S.)  707,  96  Pac,   1 
V.  Pierce  Counly,  37     ' 
617;  Andrews  v.  Kin 
46,  22  Am.  St  Rep. 
Sockhill  Iron  ft  C< 
County,  204  Pa.  44, 

Mr.  Thomas  L.  O*! 
ents: 

Mining  property  w  ! 
pect  stage,  merdy,  i 
given  an  assessed  vs  i 
of  its  mineral  value. 

First  Thought  Go  I 
ens  County,  91  Wa{  i 
1080. 

A  county  has  no  ai  : 
a  coal  mining  expert 
to  get  one  who  has  tl  i 
a  deputy  county  a88<  \ 
willing  to  work  at  \ 
assessor's  salary. 

Northwestern  Impr  i 
98  Wash.  1,  167  Pac 

The  burden  of  si 
valuation  made  by  the 
the  property  owner,  n 
the  correctness  of  tl. 
termination  of  valu«i 
dence  of  the  most  cl<! 
ing  character  before 
that  there  has  been  'i 
structive  fraud  upc> 
rights  as  a  taxpayer. 

Heuston  v.  King  Ci 
200,  155  Pac  773;  No 
V.  Pierce  County,  66 


TO 

uni 
:  f c 

.  n 
me; 
ef 
itl 
ex 

>t  G 
viH; 

up 
in 
mi] 
ng£ 
adj 
al 
laiK 
off 
jor( 
oal 
rob 
d  1 
rer, 
iisst 
thai 
le  i 
the* 
eou 
the 
erci 
ess 
I. 
ml 

ifir, 

ed 

tim 

by 

t  1 

an* 

inc 

ind 

or 

5h1 

linj 

ae 

)ar1 

loal 

not 

las 

:iat 

md 

lis, 

bou 

ay 

as 

ispc 

:  ae 

!th 


I 


Digitized  by 


Google 


1548 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


Pac.  178;  Northwestern  Improv.  Co.  v. 
Pierce  County,  97  Wash.  528,  167  Pac. 
88;  Templeton  v.  Pierce  County,  25 
Wash.  377,  65  Pac.  553. 

Mitchell,  J.,  delivered  the  opinion 
of  the  court: 

In  the  fall  of  1907  and  the  spring 
of  1908,  appellant,  a  coal  mining 
company,  purchas^  5,044.49  acres 
of  land  and  the  right  to  explore, 
mine,  and  take  coal  from  beneath 
the  surface  of  255.5  other  acres  of 
land,  all  situate  in  Thurston  county, 
and  lying  within  a  territory  about 
7  miles  east  and  west  and  3  miles 
north  and  south.  The  property  con- 
sists of  about  ten  detached  tracts, 
the  greater  portion  of  the  land  ly- 
ing in  one  parcel,  situated  in  the 
south  central  part  of  the  territory 
mentioned.  Near  the  center  of  the 
largest  tract  appellant,  since  about 
1908,  has  been  and  is  now  actively 
engaged  in  the  operation  of  a  coal 
mine,  known  as  the  Tono  coal  mine, 
for  commercial  purposes. 

Early  in  the  year  1908,  the  county 
assessor,  pursuant  to  advice  from 
the  state  Tax  Commission,  instruct- 
ed his  field  deputy  assessor  that 
where  lands  had  been  taken  as  coal 
lands,  and  he  was  satisfied  there  was 
coal,  to  make  assessments  therefor. 
It  appears  that  no  such  assessments 
had  been  made  on  the  property  in- 
volved for  the  year  1907.  The 
deiMity  assessor  for  that  year,  con- 
fessedly without  any  knowledge  or 
experience  as  to  values  of  coal  mines 
and  prospects,  though  well  acquaint- 
ed with  many  property  owners  and 
others  who  for  years  had  prospected 
for  and  mined  coal  in  this  field,  went 
into  the  field  and  gathered  informa- 
tion from  twenty  to  thirty  present 
and  former  owners,  prospectors  and 
coal  miners  of  years  of  experience 
on  some  of  the  lands  now  owned  by 
appellant,  as  well  as  other  lands  im- 
mediately adjacent  and  within  the 
territory.  Thereupon  the  deputy 
assessor  assessed  the  lands  of  ap- 
pKBllant  (whether  it  had  yet  taken 
title  or  not),  and  much  or  nearly  all 
of  the  other  lands  in  this  field,  at 
$10  per  acre  for  coal  values,  and 
taxes  were  levied  thereon  for  that 


year.  Thereafter,  fi-om  year  to  year 
until  1915,  some  of  the  parties 
other'  than  the  appellant,  owning 
property  interspersed  with  appel- 
lant's lands,  procured  whole  or  par- 
tial relief  from  coal  assessments 
from  the  county  board  of  equaliza- 
tion. Appellant  paid  its  taxes  with- 
out protest  until  1915,  when,  after 
the  assessment  had  been  made  for 
that  year,  it  claims  to  have  learned 
for  the  first  time  that  its  assess- 
ments had  for  years  included  coal 
values.  In  the  meantime — the  proof 
does  not  show  when — ^the  assess- 
ments for  coal  values  in  this  field 
had  been  changed  from  the  uniform 
sum  of  $10  to  different  amounts  per 
acre.  The  county  assessor  for  the 
year  1915  continued  the  assess- 
ments of  appellant's  properly  as 
they  were  last  assessed.  In  doing 
so  he  testified  th^  he  considered 
former  tax  payments  without  pro- 
test ;  he  knew  of  the  Tono  mine  and 
its  operation ;  he  had  been  on  plain- 
tiff's lands,  and  was  acquainted  with 
the  soil  in  places;  knew  that  some 
of  it  had  coal  outcroppings ;  that 
coal  had  been  taken  out  of  other 
mines  on  this  or  adjacent  lands;  he 
knew  the  people  in  that  community 
burned  coal  right  along,  taken  from 
the  lands  in  the  vicinity;  and  that, 
among  other  things,  for  the  pur- 
pose of  fixing  coal  values,  he  checked 
up  with  the  Pierce  county  assessor 
as  to  values  placed  on  coal  lands  in 
thati  county.  The  assessments  now 
objected  to,  for  the  year  1915,  range 
from  $5  to  $15  per  acre  for  coal 
values,  except  288.55  acres,  which 
are  free  from  any  such  assessment. 
Appellant  applied  to  the  board  of 
equalization  in  1915  for  a  reduction 
of  its  assessments  to  the  extent  of 
all  coal  values,  except  as  to  871.92 
acres  immediately  surrounding  the 
mine.  The  board  refused  to  change 
the  assessments.  After  the  levy  and 
prior  to  delinquency,  appellant  ten- 
dered to  the  county  treasurer,  in 
full  payment  of  its  taxes  for  the 
year  1915,  an  amount  which  equaled 
its  taxes,  eliminating  all  coal  values 
on  its  lands  other  than  the  871.92 
acres  referred  to.    It  is  to  be  no- 


Digitized  by  VjOOQIC 


WASHINGTON  UNION  COAL 
( —  Wash.  —, 

ticed  that  by  the  tender  appellant 
took  the  position  that  it  was  not 
chargeable  with  any  tax  on  its  sub- 
surface mineral  rights  in  265.5 
acres,  which  was  its  contention  be- 
fore the  board  of  equalization.  The 
county  treasurer  refused  the  money. 
Appellant  then  paid  under  protest 
the  taxes  on  the  subsurface  mineral 
rights  in  the  255.5  acres,  and  after- 
wards brought  this  action  to  recover 
back  that  amount,  and  to  enjoin  the 
collection  of  all  other  taxes  based 
on  tcoal  values  other  than  in  the 
871.92  acres.  Upon  trial  the  action 
was  dismissed  by  the  superior  court. 

Appellant's  first  argument  is  as 
follows:  'The  addition  in  1908  to 
the  assessed  value  of  appellant's 
property  of  $10  per  acre  for  sup- 
posed coal  values  (from  which  the 
1915  assessment  was  copied)  was 
arbitrary,  fraudulent,  illegal,  and 
void." 

It  is  said  by  counsel  that  no  court 
has  ever  countenanced  assessments 
of  this  sort.  The  strength  of  their 
argument  in  this  respect  is  shown 
by  that  portion  of  their  brief  as  fol- 
lows :  "This  court  itself  has  consis- 
tently held,  beginning  with  the  case^ 
of  Whatcom  County  v.  Furhaven 
Land  Co.  7  Wash.  101,  34  Pac.  568,  a 
case  in  which  there  was  evidence  of 
a  blanket  assessment  being  placed 
without  investigation  on  the  prop- 
,erty  owner's  land:  'An  arbitrary 
assessment  of  property,  without  the 
exercise  of  the  assessor's  judgment 
based  on  knowledge  or  information, 
is  an  illegal  assessment,  and  is  a 
fraud  upon  the  property  owner,  and 
may  be  taken  advantage  of  by  the 
latter  in  some  manner.* " 

Such  argument  and  authority  are 
not  in  point  here,  because  the  deputy 
who  made  the  assessment  in  1908 
did  make  an  Investigation  on  the 
land,  and  exercise  his  judgment 
based  thereon,  and  on  inf  omoation 
gained  from  present  and  past  own- 
ers, miners,  and  prospectors.  A 
number  of  those  persons  testified  at 
the  trial  of  this  case  to  facts  iden- 
tical with  those  of  which  the  deputy 
assessor  had  been  informed.  As  to 
tiie  sujggestion  of  arbitrariness  by 
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reason  of  the  uniformity  of  $10  per 
acre,  it  is  not  found  in  the  assess- 
ment of  1915,  now  complained  of, 
for  the  assessments  range  from  $5 
to  $15  per  acre  for  coal  values,  and 
were  placed  on  the  property  by  the 
assessor  upon  exercising  his  judg- 
ment, based  not  only  on  the  records 
for  years  showing  these  to  be  coal 
lands,  but  also  upon  knowledge  and 
investigation,  in  the  year  1915,  of 
an  active  coal  mine,  of  the  soil  and 
coal  outcroppings,  former  mining 
on  these  and  adjacent  lands,  resi- 
dents using  coal  taken  from  these 
or  contiguous  lands,  and  inquiry  of 
the  assessor's  office  and  examina- 
tions of  the  records  in  an  adjoining 
county  as  to  coal  land  values.  As 
shown  by  the  protest  to  the  board  of 
equalization  and  the  tender  to  the 
county  treasurer,  appellant  con- 
tends that  all  assessments  for  coal 
values  other  than  in  lands  just 
around  its  mine  are  baseless  and 
void,  upon  the  theory,  as  we  under- 
stand, that  the  county  has  not  dem- 
onstrated that  the  lands  contained 
workable  commercial  bodies  of  coal, 
and  that  the  assessors  are  not  scien- 
tists and  experts. 

Appelluit,  a  coal  mining  company, 
after  prospecting,  including  some 
drilling,  purchased  all  of  these  lands 
about  the  same  time.  Manifestly,  it 
was  persuaded  by  supposed  hidden 
values.  It  must  have  been  sati^ 
fied  of  sufficient  and  tempting  pros- 
pects. It  has  since  developed  and 
proved  a  mine,  and  is  now  engaged 
in  operating  it  for  commercial  pur- 
poses, since  which  time  it  has  done 
a  very  little  drilling  to  further  de- 
termine the  value  of  its  holdings. 
Bought  as  and  partially  proved  by 
appellant  to  be  coal  Ti«_pr«.p*c- 
lands,  we  are  not  ti-re  mines- 
advised  if  there  has  —*—"»•  ^•"••• 
been  any  depreciation  in  the  coal 
values  of  these  lands.  Mining  prop- 
erty such  as  this,  surrounding  a 
proved  mine,  although  in  the  pro- 
spective stage,  may  be  given  an  as- 
sessed valuation  as  such,  not  as  a 
mine,  but  as  a  prospect,  where  there 
is  reason  for  the  assessing  officers 
to  find  and  believe  that  the  prt^Mftty' 
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has  coal  values.  First  Thought 
Gold  Mines  v.  Stevens  County,  91 
Wash.  437, 157  Pac.  1080.  For  such 
purpose  the  county 
assessor  and  the 
board  of  equaliza- 
tion are  not  required  to  be  minins: 
experts,  nor  to  employ  experts  to 
properly  and  legally  assess  it. 

As  to  the  reasonableness  of  valua- 
tions placed  on  property  for  the  pur- 
pose of  taxation,  the  well-estab- 
iished  rule  favors  and  supports  the 
county  assessor  and  board  of  equali- 
■▼i«e>ee-  zatiou,  and  one  who 

bnrdcM  of  proof  Challenges  such 
p™»«t^°"  **'  valuations  assumes 
a  task  not  meas- 
ured or  accomplished  with  less  than 
clear  and  convincing  proof.  Temple- 
ton  V.  Pierce  Counl^,  26  Wash.  877, 
65  Pac.  568 ;  Northern  P.  R.  Co.  v. 
Pierce  County,  66  Wash.  108,  104 
Pac.  178;  Heuston  v.  King  County, 
90  Wash.  200, 155  Pac  778. 

In  the  present  case  we  find,  in  ad- 
dition to  the  presumption  in  favor 
of  the  assessments,  active  examina- 
tion and  investigation  by  and  knowl- 
edge on  the  put  of  the  assessor, 
together  with  due  consideration  by 
the  board  of  equalizaticm,  to  sup- 
port the  assessment  and  taxes  com- 
plained of.  To  overcome  this  pre- 
sumption of  fairness  of  the  assess- 
ment, appellant  furnished,  in  effect, 
the  testimony  of  its  superintendent 
in  the  mine,  who  admits  he  baa 
never  made  any  personal  investiga- 
tion of  any  of  the  property  outside 
of  sections  20  and  21  (the  Tono 
mine),  for  the  purpose  of  seeing 
whether  or  not  coal  lies  under  the 
surface,  and  no  investigation  of  that 
character  has  been  made  by  the 
company  since  he  has  been  super- 


intendent, and  the  testimony  of  ap- 
pellant's mining  engineer  in  charge 
at  the  mine,  who  says  he  did  the 
prospecting  work  for  appellant  be- 
fore the  purchase  of  these  lands, 
and  has  been  with  appellant  at  all 
times  since,  that  only  two  diamond 
drill  holes  had  been  made  on  any  of 
appellant's  property  outside  of  the 
immediate  vicinity  of  the  mine, 
since  the  property  was  purchased, 
and  that  the  company  has  not 
made  any  thorough  investigation 
of  the  property;  and  finaUy,  on 
cross-examination,  he  said  that  if 
he  were  asked  by  a  prospective 
purchaser  whether  any  other 
seams  of  coal,  outside  of  sections 
20  and  21,  could  be  mined  at  a 
profit,  he  would  want  to  make 
further  investigation  and  spend 
money  for  that  pur-  •_  ,  - 

pose  before  giving  ^&A^tZ 
his  opinion.  Such 
proof  is  not  suffi- 
cient to  overcome  the  presumption 
in  favor  of  the  assessment  upon 
which  rest  the  taxes  sought  to  be 
avoided. 

Lastly,  it  is  claimed  appellant  has 
been  discriminated  against  because 
other  lands  in  the  community  are 
free  from  such  assessments.  It  is 
true  that  some  of  appdlant's  lands, 
as  well  as  other  tracts  intermingled 
therewith,  are  not  assessed  for  coal 
values,  and  that  still  other  proper- 
ties are  so  assessed,  but  the  proof 
fails  to  show  lack  of  foundation  for 
those  differences  in  the  opinion  and 
judgment  of  the  assessing  ofBcen. 

Judgment  affirmed. 

Main,  Ch.  J.,  and  Tobnan,  J.,  con- 
cur. 

Petition  for  rehearing  denied. 


ANNOTATION. 
Taaet:  vahang  mdevdloped  mlninc  property  m  prospecL 


Tlie  present  annotation  treats  mere- 
ly the  question  whether  or  not  unde- 
veloped underlying  minerals  may  be 
taken  into  consideration  by  assesson 
in  valuing  property  as  a  whole  for 
pnrposes  of  taxation.    This  excludes 


the  question  of  taxation  of  minerals 
and  mineral  rights  separately  from  the 
land  itself,  where  the  title  thereto  has 
been  severed  from  the  title  to  tiie  sur- 
face. 
While  the  right  to  tax  is  purely  of 
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Ifing  coal.  We  find  no  support  for 
this  theory,  either  in  the  statutes  or 
in  the  decisions  of  the  courts,  or  in 
reason.  It  is  true,  of  course,  that  un- 
til the  coal  is  severed  by  conveying  to 
another  party,  the  owner  of  the  soil 
is  assessed  with  the  value  of  the  entire 
estate,  including  the  coal;  but  this 
does  not  mean  that  in  determining  the 
value  of  the  estate  in  land  the  coal 
is  to  be  considered  of  no  value.  All 
elements  of  value  affecting  the  selling 
price  of  the  tract  as  a  whole,  including 
the  incumbent  and  superincumbent 
strata,  the  improvements,  location,  and 
availability  for  either  agricultural  or 
commercial  uses,  should  be  given  due 
consideration  by  the  taxing  authori- 
ties in  determining  the  assessable 
value.  Where  the  coal  is  unsevered, 
the  land  is  the  subject  of  taxation  as 
real  estate;  and  its  value  is  what  the 
law  contemplates  shall  be  assessed. 
We  fully  agree  that  the  only  standard 
of  valuation  recognized  by  law  in 
making  assessments  is  market  value, 
as  distinguished  from  actual  value; 
or,  more  accurately  expressed,  actual 
value  limited  and  defined  by  market 
value.  .  .  .  Any  element  of  value 
tending  to  affect  selling  price  may  be 
taken  into  consideration  by  the  asses- 
sor, or  other  taxing  authorities,  in  ar- 
riving at  a  proper  valuation  for  assess- 
ment purposes.  If  underlying  the 
surface  there  is  a  seam  of  coal,  and 
the  coal  has  a  market  value,  the  value 
of  the  whole  estate  in  the  land  is  nec- 
essarily increased  thereby.  Why 
should  not  such  an  element  of  value 
be  considered  in  fixing  a  valuation  itp- 
on  the  whole  tract?  No  good  reason 
for  eliminating  such  a  material  ele- 
ment of  value  has  been  given,  and, 
as  we  view  it,  none  can  be  suggested. 
The  fact  that  a  tract  of  land  is  under- 
laid with  a  valuable  seam  of  coal,  hav- 
ing a  market  value,  would  influence 
the  mind  of  a  probable  purchaser; 
and  we  have  frequently  said  that  any- 
thing that  would  add  value  to  a  prop- 
erty in  the  mind  of  one  contemplating 
a  purchase  should  be  considered. 
...  In  the  assessment  of  farm  land 
underlaid  with  coal  there  should  be 
no  separate  assessment  of  the  coal  as 
such,  but  a  valuation  should  be  placed 


upon  the  whole  tract  as  land.  In  such 
cases  the  coal  can  only  be  considered 
as  an  element  tending  to  appreciate 
the  value  of  the  land."  This  case  was- 
expressly  followed  and  relied  upon  in 
Washington  County  v.  Wieneke  (1912) 
2SS  Pa.  660,  82  Atl.  769;  Washington 
County  T.  Cunningham  (1912)  233  Pa. 
560,  82  Atl.  759,  and  Washington 
County  V.  Scott  (1912)  233  Pa.  561, 
82  Atl.  759.  And  see  also  Lehigh  & 
W.  B.  Coal  Cq.  v.  Luzerne  County 
(1909)  225  Pa.  267,  74  Atl.  67;  Min- 
eral R.  &  Min.  Co.  V.  Northumberland 
County  (1911)  229  Pa.  436,  78  Atl. 
991 ;  Mineral  R.  &  Min.  Co.  v.  North- 
umberland County  (1911)  229  Pa.  457, 
78  Atl.  999;  Philadelphia  &  R.  Coal  & 
I.  Co.  V.  Northumberland  County 
(1911)  229  Pa.  460,  79  Atl.  109;  Le- 
high &  W.  B.  Coal  Co.  V.  Luzerne 
County  (1911)  231  Pa.  481,  80  Atl. 
1093,  and  Lehigh  Valley  Coal  Co.  v. 
Luzerne  County  (1916)  255  Pa.  17, 
99  Atl.  228.  In  Philadelphia  &  R. 
Coal  &  I.  Co.  V.  Northumberland 
County  (1911)  229  Pa.  460,  79  AtL 
109,  it  was  held  that  in  determining 
the  selling  price  of  lands  which  con- 
tained undeveloped  coal  veins,  for  the 
purpose  of  assessment  for  taxation, 
the  taxing  authorities  should  take  the 
selling  price,  provided  there  had  been 
a  recent  bona  fide  sale;  but  if  there 
had  been  no  such  sale,  and  there  was 
no  general  asking  or  selling  price  in 
the  neighborhood,  the  assessor  must 
use  his  best  judgment,  consulting,  if 
necessary,  persons  having  knowledge 
and  experience  on  the  subject,  and, 
considering  all  matters  affecting  prob- 
able selling  price,  such  as  location, 
condition,  improvements,  quality  of 
land  or  coal,  and  any  other  elements 
that  would  be  likely  to  influence  the 
mind  of  the  purchaser,  fix  the  as- 
sessment. ^ 

So,  in  Indiana,  under  statutes  pro- 
viding that  "all  property  within  the 
jurisdiction  of  this  state,  not  express- 
ly exempted,  shall  be  subject  to  taxa- 
tion," and  that  "for  the  purpose  of 
taxation,  real  property  shall  include 
all  lands  within  the  state,"  and  "ap- 
purtenances thereto,"  without  regard 
to  another  provision  applying  to  mines 
and  minerals,  it  has  been  held  (Greene 
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County  V.  Lattas  Creek  Coal  Co. 
(1918)  179  Ind.  212,  100  N.  E.  561) 
that  where  there  has  been  no  sever- 
ance of  title,  the  owner  of  the  fee 
holds  the  land  taxable  for  the  entire 
value  thereof,  including  that  of  the 
underlying  undeveloped  minerals.  In 
reaching  this  conclusion,  and  in  ef- 
fect reversing  the  decision  of  the  In- 
diana appellate  court,  which  held  that 
hidden  undeveloped  coal  or  other  min- 
erals were  not  subject  to  taxation, 
the  court  said:  "We  cannot  overlook 
the  fact  that  land  in  the  vicinity  of 
mines  may  have  very  little  value  for 
agricultural  purposes,  but  by  reason 
of  underlying  minerals  may  have  a 
market  value  greater  than  that  of  the 
best  agricultural  lands.  It  is  con- 
templated by  our  Constitution  and 
statutes  that  taxes  shall  be  levied  on 
all  lands  of  the  state  in  proportion  to 
their  true  values,  and  such  end  can- 
not be  attained  by  permitting  mineral 
lands  to  escape  the  burden  of  all 
values,  except  agricultural  ones."  It 
was  also  further  held  that  coal  or 
other  minerals  in  place  are  not  ren- 
dered nontaxable  merely  because  of 
lack  of  legislative  method  and  regula- 
tion for  determining  their  value,  and 
that,  in  fixing  value,  the  assessor  may 
examine  the  owners  under  oath  re- 
garding borings,  if  any,  and  purchase 
price,  and  may  consider  the  develop- 
ment, if  any,  of  near-by  mines,  and 
sales  of  mineral  rights,  or  other  facts 
constituting  elements  of  value.  And 
these  holdings  apply  to  assessments 
against  the  owners  of  the  fee  of  high- 
ways and  railroad  rights  of  way,  for 
removable  minerals  lying  thereunder, 
notwithstanding  the  statutes  provide 
that  lands  occupied  by  such  roads 
shall  not  be  assessed  against  the 
abutting  owners,  since  such  prohibi- 
tions apply  only  to  land  surfaces. 
Greene  County  v.  Lattas  Creek  Coal 
Co.  (Ind.)  supra. 

And  in  Oklahoma,  under  a  statute 
providing,  "Real  property  for  the  pur- 
pose of  taxation  shall  be  construed 
to  mean  the  land  itself,"  and  improve- 
ments and  privileges,  "and  all  mines, 
minerals,  quarries  and  trees  on  or 
under  the  same,"  it  seems  that  un- 
2  A.L.R.— 98. 


developed  minerals  may  be  considered 
in  assessing  the  land  under  which 
they  lie.  At  least,  in  Re  Indian  Ter- 
ritory Illuminating  Oil  Co.  (1914)  43 
Okla.  307,  142  Pac.  997,  it  was  held 
that,  if  taxed  at  all  prior  to  being  re- 
duced to  possession,  oil  and  gas,  while 
lying  in  the  strata  of  the  earth,  con- 
stituted a  sort  of  subterraneous  ferae 
nature,  and  must  be  taxed  as  real 
property  to  the  owner  of  the  land  un- 
der which  they  lie. 

And  that,  under  a  Virginia  statute, 
"if  the  surface  of  the  land  and  the 
coal,  iron,  minerals,  mineral  waters, 
gas,  or  oils  under  the  surface  be  owned 
by  the  same  person,  the  commis- 
sioner shall  ascertain  the  fair  cash 
value  of  the  land,  inclusive  of  the 
coal,  iron,  minerals,  mineral  waters, 
gas,  or  oils,  and  assess  the  same  at 
such  ascertained  value,"  see  Interstate 
Coal  &  I.  Co.  V.  CJom.  (1905)  103  Vs. 
586,  49  S.  E.  974. 

But  that  minerals  are  not  "land," 
and  subject  to  taxation  within  the 
meaning  of  the  Albeita  Town  Act,  see 
Coleman  v.  Head  Sjmdicate  (1917)  11 
Alberta  L.  Rep.  814,  1  West.  Week. 
Rep.  1074,  as  set  out  in  Can.  Ann. 
Dig.  (1917)  col.  579. 

Of  course,  an  assessment  of  land 
cannot  be  materially  increased  over 
that  of  other  lands  of  the  same  sur- 
face value,  on  the  theory  that  there 
are  underlying  undeveloped  minerals 
therein,  where  it  clearly  appears  that 
such  minerals  are  not  present  in  work- 
able quantities,  and  that  the  lands 
have  no  value  as  mineral  lands.  This 
was  the  ruling  in  Rockhill  Iron  &  Coal 
Co.  V.  Fulton  County  (1902)  204  Pa. 
44,  53  Atl.  530,  where  it  appeared  that, 
while  the  lands  in  question  contained 
thin  seams  of  coal,  they  were  not  "coal 
lands,"  and  had  no  value  as  such. 
Nor  should  minerals  be  taken  into 
consideration  in  assessing  property 
for  taxation,  either  where  the  land  is 
undeveloped  and  it  is  not  known 
whether  it  is  underlaid  with  minerals, 
or  where  the  existence  of  mineral  in 
the  land  is  purely  conjectural.  Ber- 
wind  White  Coal  Min.  Co.  v.  Clearfield 
County  (1889)  18  Pa.  Co.  Ct  546. 

G.  J.  G. 
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FREDERICK  K.  DAY 

V. 

OLD  COLONY  TRUST  COMPANY. 

MoMoeihuaetU  Supreme  Judicial  Court  —  February  87,   101O. 
(232  Mass.  207,  122  N.  E.  189.) 

Bank  —  paying  incompetent's  deposit  to  executor  —  liability. 

1.  A  bai^E  cannot  relieve  itself  from  liability  to  the  conservator  of  an 
incompetent  person  for  a  deposit  standing  in  the  name  of  such  conservator, 
by  turning  it  over  to  the  executor  of  the  incompetent  wittiout  authority 
from  the  conservator  or  (wrder  of  court 

[See  note  on  this  question  beginning  on  page  1657.] 


Witness  —  testimony  —  binding  ef- 
fect 

2.  Testimony  of  a  vice  president  of 
a  bank  as  to  the  history  of  an  account 
in  the  bank  is  binding  upon  the  bank. 
Incwnpetent  person  —  transfer  of 
fond  by  conservator  to  executor. 
8.  To  enable  an  executor  of  an  in- 
c(»npetent  to  secure  possession  of  a 
bank  account  standing  in  the  name  of 
the  conservator  of  such  incompetent. 


the  conservator  must  settle  his  ac- 
count in  the  probate  court  and  turn 
over  to  tiie  executor  the  balance  found 
to  be  due. 

Notice  —  trust  relation  of  bank  de- 
positor. 

.4.  A  bank  is  charged  with  notice  of 
the  trust  nature  of  an  account  stand- 
ing in  the  name  of  a  conservator  of  an 
incompetent,  and  of  the  conservatoi^s 
fiduciary  relation  to  it. 


ExcEPTieNS  by  plaintiff  to  rulings  of  the  Superior  Court  for  Suffolk 
County  made  during  the  trial  of  an  action  brought  to  recover  the  amount 
of  a  deposit  subject  to  check  which  plaintiff  had  with  the  defendant  bank, 
which  resulted  in  a  verdict  for  defendant.    Sustained. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.   Channing  &  Frothingham     64  Atl.  ^0;  Levy  v.  Bank  of  .United 


and  John  P.  Jackson,  Jr.,  for  plaintiff: 

The  fact  that  there  was  no  evidence 
whatsoever  that  Miss  Meeker  ever  had 
an  account  with  defendant  trust  com- 
pany necessarily  implied  that  the  con- 
tract was  made  with  Mr.  Day. 

First  Nat.  Bank  v.  Mason,  96  Pa. 
118,  40  Am.  Rep.  632;  Nolting  v.  Na- 
tional Bank,  99  Va.  54,  87  S.  E.  804; 
Second  Nat.  Bank  v.  Gibboney,  43  Ind. 
App.  492,  87  N.  E.  1064. 

The  title  to  the  deposit  was  in  Miss 
Allen,  not  in  Miss  Meeker,  and  defend- 
ant never  had  any  relations  with  the 
latter. 

Day  V.  Old  Colony  Trust  Co.  228 
Mass.  226,  117  N.  E.  262. 

The  credit  given  Mr.  Day  on  defend- 
ant's books  as  the  result  of  the  de- 
posit of  this  check  is  equivalent  to 
payment  to  him  in  cash  of  the  amount 
of  the  check. 

Bryan  v.  First  Nat.  Bank,  206  Pa.  7, 


States,  4  Dall.  234, 1  L.  ed.  814. 

Plaintiff  had  title  to  the  deposit  and 
the  right  of  possession,  and  therefore 
is  entitled  to  recover  the  amount  of 
the  account  from  defendant. 

Thacher  v.  Dinsmore,  6  Mass.  299. 
4  Am.  Dec.  61;  Rollins  v.  Marsh.  128 
Mass.  116;  Brewster  v.  Seeger,  173 
Mass.  281,  63  N.  E.  814;  Walker  v. 
State  Trust  Co.  40  App.  Div.  55,  57 
N.  Y.  Supp.  525;  Shepard  v.  Creamer, 
160  Mass.  496,  36  N.  E.  475;  Carr  V. 
Leahy,  217  Mass.  438,  105  N.  E.  446. 

Plaintiff  is  entitled  to  have  the  ac- 
count paid  over  to  him. 

Foster  v.  Bailey,  157  Mass.  160,  31 
N.  E.  771 ;  Slaymaker  v.  Farmers'  Nat 
Bank,  103  Pa.  616;  Sibbs  v.  Philadel- 
phia Sav.  Fund  Soc.  153  Pa.  345,  25 
Atl.  1119;  Kuntz's  Estate,  230  Pa.  567, 
79  Atl.  755. 

Defendant  entered^  into  the  contract 
of  deposit  with  plaintiff,  and  not  with 
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his  ward,  aad  no  payment  made  by  the 
defendant  to  the  executor,  unless  by 
consent  of  the  plaintiff  or  upon  his 
order,  could  impair  the  obligation  of 
the  defendant  to  the  plaintiff. 

Hemmerich  T.  Union  Dime  Sav.  Inst. 
144  App.  Div.  418, 129  N.  Y.  Supp.  267; 
Boone  v.  Citizens'  Sav.  Bank,  84  N.  Y. 
88, 88  Am.  Rep.  498;  Fuller  v.  Randall, 
1  Gra;^  608;  Randall  v.  Way,  111  Mass. 
606;  Heath  t.  New  Bedford  Safe  De- 
posit &  T.  Co.  184  Mass.  481,  69  N.  E. 
216;  Reed  v.  Mattapan  Deposit  &  T. 
Co.  198  Mass.  306,  84  N.  E.  469. 

Mr.  S.  H.  Child  for  defendant. 

Rngrg,  Ch.  J^  delivered  the  opinion 
of  the  (Sourt: 

This  case  was  before  the  court  in 
228  Mass.  225,  117  N.  E.  262.  The 
facts  as  disclosed  on  this  record  are 
much  amplified  and  quite  different 
from  those  presented  by  the  earlier 
record.  It  now  appears,  by  testi- 
mony of  a  vice 
president  of  the  de- 
fendant, and  hence 
binding  upon  it,  that  the  history  of 
the  account  in  question  was  this: 
On  April  5,  1906,  a  checking  ac- 
count was  opened  in  this  form: 
"Mary  E.  Allen,  attorney  for  Anna 
W.  Meeker."  The  pass  book  issued 
by  the  defendant  showed  that  it 
was  "Old  Colony  Trust  Company 
Boston  in  account  with  Mary  E.  Al- 
len, atty.  for  Anna  W.  Meeker." 
That  account  stood  on  the  books  of 
the  defendant  under  the  alphabet- 
ical classification  "A,"  whidb  indi- 
cated Allen  as  the  depositor,  and 
not  imder  "M,"  which  would  have 
indicated  Meeker  as  depositor.  In 
October,  1906,  Day  presented  to 
the  defendant,  a  certificate  of  his 
appointment  as  conservator  of  the 
estate  of  Anna  W.  Meeker,  together 
with  a  check  for  $320.55,  being  the 
amount  Uien  due  on  the  accounl^ 
drawn  by  "Mary  E.  Allen,  atty. 
for  Anna  W.  Meeker,"  "to  the 
order  of  Frederick  K.  Day,  conser- 
vator." The  check  was  indorsed: 
"Received  on  the  within  check 
three  hundred  twenty  66/100  dol- 
lars. Fredk.  K.  Day,  Conservator," 
and  was  perforated  by  the  defend- 
ant as  ^gn  of  its  cancelation.  There- 
after "Frederick  E.  Day,  eonserva- 
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tor,"  was  substituted  for  "Mary  E. 
Allen,  atty.,"  on  the  books  of  the  de- 
fendant and  the  account  was  trans- 
ferred to  tbe  alphabetical  classifi- 
cation "D,"  signifying  Day  as 
depositor.  Otherwise  no  change 
was  made.  Statements  were  issued 
monthly  showing  the  form  of  the 
account  and  of  the  deposit  as  thus 
described.  On  October,  1913,  the 
balance  due  on  this  account,  being 
$18,264.84,  was  paid  to  John  L. 
Nichols,  executor  of  the  will  of 
Anna  W.  Meeker,  without  any  or- 
der from  Day.  This  evidence  was, 
in  substance,  all  in  writing,  and 
there  was  no  further  documentary 
evidence.  There  was  oral  testi- 
mony of  the  vice  president  of  the 
defendant  to  the  effect  that  Anna 
W.  Meeker  had  a  checking  account 
with  the  defendant,  that  is  to  say, 
the  account  opened  in  the  name  of 
"Mary  E.  Allen,  atty.  for  Anna  W. 
Medcer;"  that  the  meaning  of  the 
transaction  manifested  by  tixe  check 
signed  by  her  to  the  order  of  "Fred- 
erick K.  Day,  conservator,"  was 
that  it  was  paid  to  Day  as  conser- 
vator and  an  account  opened  by 
him  with  that  check,  and  that,  al- 
tlwugh  there  was  no  transfer  of 
money,  there  was  a  change  from 
the  letter  "A"  to  the  letter  "D"  on 
the  ledger  of  the  defendant,  and 
that  Day  could  have  taken  the 
money  and  put  it  in  any  other  bank 
if  he  had  desired  to  do  so;  that 
where  an  account  stood  "in  the 
name  of  a  conservator  or  guardian 
it  was  always  considered  the  prop- 
erty of  the  person  who  had  the 
original  account,  ...  the  prin- 
cipal, always."  This  we  under- 
stand to  mean  that  it  was  consid- 
ered as  the  property  of  the  ward. 
There  was  no  evidence  that  this 
opinion  of  the  witness  was  ever 
brought  to  the  attention  of  Day. 
He  did  not  testify.  This,  in  sub- 
stance, was  all  the  material  evi- 
dence. 

The  judge  refused  to  order  a 
verdict  for  the  idaintiff  and  sub- 
mitted two  questions  to  the  jury,  as 
follows:  "(1)  Did  the  account  in 
question  on  October  10,  1906.  and 
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on  October  20,  •  1913,  stand  in  the 
name  of  'Frederick  K.-  Day,  con- 
servator for  Anna  W.  Meeker?'  (2) 
Was  the  fund  in  question  deposited 
by  Frederick  K.  Day  to  the  credit 
of  'Frederick  K.  Day,  conservator 
for  Anna  W.  Meeker?' "  The  jury 
answered  "Yes"  to  the  first  ques- 
tion and  "No"  to  the  second  ques- 
tion, whereupon  a  verdict  waa  or- 
dered for  the  defendant. 

The  case  presented,  so  far  as  ap- 
pears on  this  record,  is  the  ordi- 
nary one  of  a  person  holding  a 
trust  appointment  under  the  law 
from  the  probate  court,  who  has 
kept  his  trust  funds  separate  and 
distinct,  has  administered  his  trust 
with  fidelity,  and  is  i^dy  to  ac- 
count promptly  according  to  law 
upon  the  termination  of  his  trust. 
It  is  not  a  case  where  the  probate 
court  has  made  any  special  order  as 
to  the  transfer  of  the  funds  or  se- 
curities to  a  new  appointee  or  to 
the  owner.  The  law  under  such 
circumstances  was  settled  in  this 
commonwealth,  after  elaborate  dis- 
cussion and  review  of  authorities, 
in  Foster  v.  Bailey,  157  Mass.  160, 
-^  31  N.  E.  771.  That  was  a  case  of 
one  administrator  de  bonis  non 
succeeding  another.  It  there  was 
said  (page  163  of  157  Mass.)  that 
"altiiough,  on  the  death  of  Froth- 
ingham  [the  first  administrator  de 
bonis  non]  and  the  appointment  of 
the  plaintiff  [as  the  second  admin- 
istrator de  bonis  non  of  the  same 
estate] ,  the  title  to  all  the  property 
of  the  two  Larkin  estates  which  had 
been  in  his  possession  vested  in  the 
plaintiff,  yet  he  took  the  title  sub- 
ject to  all  liens  or  rights  of  re- 
tainer." 

It  was  held  that  the  second  ap- 
pointee could  not  maintain  a  bill  in 
equity  to  secure  possession  of  the 
trust  estate  from  the  one  whose 
term  had  expired,  until  after  the 
settlement  of  his  accotnits  by  the 
latter  in  the  probate  court.  What- 
ever might  be  the  respective  rights 
of  the  plaintiff  and  the  executor  of 
the  will  of  Anna  W.  Meeker  as  be- 
tween themselves,  the  defendant 
had  no  relations  with  anybody  save 


the  plaintiff.  There  would  be  great 
incongruity  in  holding  tiiat  the  ex- 
ecutor could  not  maintain  a  suit  in 
equity  directly  against  Day  to  se- 
cure possession  of  the  deposit  (as 
was  decided  in  Foster  v.  Bailey, 
supra),  and  'yet  could  rightfully 
secure  possession  of  it  from  a  de- 
positary, surreptitiously  and  with- 
out the  knowledge  or  consent  of  the 
plaintiff.  The  orderly  procedure  ia 
for  the  conservator  forthwith  to 
prepare  and  present  his  account  to 
the  probate  court,  and  procure  its 
allowance.  Then,  having  settled  his 
account  there,  at 
once  to  turn  over  p"«^'!35Sl«- 
to  the  executor  the  "er  of  tmmA  ur 
balance  due  on  the  S^SJS?.*"'  *' 
accounting.  As  was 
said  when  the  case  was  here  before : 
"Altiiough  the  particular  funds 
when  deposited  became  the  prop- 
erty of  the  defendant  trust  com- 
pany ...  if  they  were  not  de- 
posited to  the  ward's  credit,  but 
were  in  the  name  of  'Frederick  K. 
Day,  conservator  for  Anna  W. 
Meeker,'  the  defMidant  became  in- 
debted to  the  plaintiff.  Under  these 
circumstances  it  agreed  to  hold  the 
funds  subject  to  his  order  and  to 
pay  on  his  demand ;  the  title  was  in 
him,  not  in  Anna  W.  Meeker,  and 
on  the  defendant's  refusal  he  could 
bring  an  action  to  recover  the 
amount  of  the  de^sit.  .  .  .  While 
the  death  of  the  ward  ended  the 
authority  of  the  conservator,  .  .  . 
the  title  to  the  deposit,  if  it  stood 
in  his  name,  belonged  to  the  plain- 
tiff; he  was  a  creditor  of  the  de- 
fendant and  continued  so  after  the 
ward's  death.  The  defendant  could 
not  legally  deprive  him  of  the  money 
or  pay  it  to  another  without  his 
consent." 

The  defendant  was  charged  with 
notice  of  the  trust  nature  of  the  ac- 
count, and  of  Day's  «„„«.-*«.« 
fiduciary  relation  »*ia«u»  of  taaic 
to  it.  But  it  was  *«»••»*•'• 
'not  for  the  defendant  to  ignore  its 
relations  with  the  plaintiff,  and  of 
its  own  moticm,  without  order  oi 
court,  recognize  a  6trBii«er  to  it  as 
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fund.    The  words     fendant.    There  is  nothing  incon- 
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entitled-  to  the 

quoted  from  the 
earlier  opinion  are 
decisive  of  the  case 
as  now  presented. 
There  was  no  e^- 
dence  to  support  any  other  con- 
clusion than  that  the  deposit  was  in 
the  name  of  "Fredoridc  K.  Day, 
conservator  lor  Anna  W.  Meeker," 
or  than  that  it  was  deposited  to 
the  credit  of  "Frederick  K.  Day, 
conservator  for  Anna  W.  Meeker." 
This  was  the  inevitable  inference 
from  the  facts  conceded  by  the  de- 


sistent  with  this  conclusion  in 
Lawrence  v.  Wright,  28  Pick.  128, 
McKim  V.  Mann,  141  Mass.  607,  6 
N.  E.  740,  Richmond  v.  Adams  Nat. 
Bank,  152  Mass.  369,  25  N.  E.  731, 
or  in  City  Nat.  Bank  v.  Charles 
Baker  Co.  180  Mass.  40,  61  N.  E. 
223. 

It  follows  that  the  first  prayer 
directing  a  verdict  for  the  plaintiff 
for  the  sum  confessedly  due  on  the 
account  should  have  been  granted. 

Exceptions  sustained. 


ANNOTATION, 

Right  of  bank  to  pay  oat  deposit  directly  to  beneficiary  wiAoat  die  order  of 
die  trustee  or  fiduciary  in  whose  name  it  was  made. 


It  seems  clear  that  a  bank  cannot 
pay  a  deposit  directly  to  a  beneficiary 
without  first  either  obtaining  the  con- 
sent of  the  trustee  or  fiduciary  in 
whose  name  the  deposit  was  made,  oc 
having  been  ordered  to  do  so  by  a 
competent  court.  This  was  the  hold- 
ing in  the  reported  case  (Day  v.  Old 
Colony  Tbtist  Co.  ante,  1564),  where- 
in the  decision  was  based  upon  the 
theory  that  since  neither  the  bene- 
ficiary nor  his  personal  representa- 
tive could  have  maintained  a  suit 
against  the  fiduciary  to  secure  the 
deposit,  until  settlement  of  the  tatter's 
account  in  court,  the  depositary  had 
no  right  to  voluntarily  pay  the  same 
out  directly  without  the  consent  of  the 
fiduciary. 

And  support  for  the  position  taken 
in  the  Day  Case  is  afforded  by  Hem- 
merich  v.  Union  Dime  Sav.  Inst. 
(1911)  144  App.  Div.  418,  129  N.  Y. 
Supp,  267,  affirmed  in  (1912)  205  N. 
Y.  366,  98  N.  E.  499,  Ann.  Cas.  1913E, 
614,  wherein  it  was  held  that  a  deposi- 
tary of  a  trust  fund  could  not  be  com- 
pelled to  pay  the  fund  over,  to  the 
beneficiary  during  the  lifetime  of  the 
trustee  in  whose  name  the  fund  had 
been  deposited,  at  least,  without  either 
obtaining  his  consent  or  making  him 
a  party  to  the  suit.  The  court  said 
that  the  bank's  obligation  was  to  the 
trustee  as  the  depositor,  and  that  no 
disposition  of  the  fund  could  be  made 
so  long  as  he  continued  as  such,  at 


least,  without  notice  to  him  and  an 
opportunity  to  be  heard,  or,  in  other 
words,  that  the  trust  could  not  "be 
destroyed  in  the  absence  of  the  creator 
thereof,"  and  that  to  compel  the  bank 
"to  do  otherwise  would  be  to  subject 
it  to  subsequent  attacks  by  the  origi- 
nal depositor."  It  also  said:  "The 
deposit  is  in  the  name  of  the  trustee. 
The  bank  book  is  issued  to  the  trustee. 
It  follows  that  the  bank  is  under  con- 
tract to  pay  over  the  deposit  only  to 
the  trustee  while  he  is  alive.  This 
obligation  the  bank  must  not  violate." 

And  in  Slaymaker  v.  Fanners'  Nat. 
Bank  (1883)  103  Pa.  616,  where  a 
bank,  after  the  <death  of  an  adminis- 
trator and  before  the  settlement  of  his 
account  as  such,  paid  the  balance  of  a 
deposit  account  which  he  had  opened 
in  his  representative  capacity  to  the 
administrator  de  bonis  non  of  his  in- 
testate, it  was  held  that  the  executor 
of  the  deceased  administrator  could 
recover  such  balance  from  the  bank, 
the  court  maintaining  that  the  pay- 
ment of  the  deposit  to  the  adminis- 
trator de  bonis  non  constituted  no  de- 
fense to  the  action  against  the  bank 
by  the  executor  of  the  depositor. 

However,  a  different  rule  prevails 
in  some  Jurisdictions  as  to  trusts  after 
the  death  of  the  depositor  of  the  trust 
account.  For  instance,  many  banks 
have  regulations  providing  that,  in 
case  of  the  death  of  a  depositor  of  a 
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trast  account,  the  account  shall  be 
paid  to  the  person  for  whom  the  de< 
posit  was  made,  and,  in  the  event  of 
the  death  of  both  the  trustee  and  the 
beneficiary,  to  the  lesral  representa- 
tive of  the  latter  (the  bank  involved 
in  Henunerich  v.  Union  Dime  Sav.  Inst. 
(N.  T.)  supra,  had  a  regulation  of 
tills  kind).  And  in  New  York,  at 
least,  the  Banking  Law  expressly  pro- 
vides that  deposits  in  trust  may  be 
paid,  in  the  event  of  the  death  of  the 
trustee,  to  the  person  for  whom  the 
deposit  was  made.  See  §  144  of  the 
Banking  Law  (Consol.  Laws,  1909, 
chap.  2).  And  in  Bishop  v.  Seaman's 
Bank  (1898)  88  App.  Div.  181,  68  N. 
Y.  Supp.  488,  without  reference  to  any 
bank  regulation  or  controlling  statu- 
tory provision,  it  was  held  that  a  sav- 


ings bank  which,  upon  presentation 
of  the  pass  book,  paid  a  trust  account 
directly  \o  the  administrator  of  the 
beneficiary,  was  protected  as  against 
the  administrator  of  the  deceased 
trustee.  The  court  proceeded  upon  the 
theory  that  the  making  of  the  unex- 
plained deposit  of  the  money  in  trust 
operated  to  transfer  the  beneficial  in- 
terest to  the  beneficiary,  that  had  the 
beneficiary  survived  the  trustee  he 
would  have  had  an  absolute  right  to 
have  claimed  the  money,  even  as 
against  the  trustee's  administrator, 
and  that  his  administrator  was  en- 
titled to  equal  rights,  the  administra- 
tor of  the  trustee  having  made  no  de> 
mand  upon  the  depositary  previous  to 
its  making  the  payment  to  the  bene> 
ficiaty's  administrator.         6.  J.  C. 


L.  N.  FRANTZ,  Appt^ 

V. 

MILLIA  LESTER  et  aL 
JAMES  H.  MILLER  et  aU  Appfak 

ITMt  VtrgittUt  Svfreme  OouH  of  Appeals  — April  2S,  1§XS, 
(—  W.  Va.  — ,  96  S.  E.  945.) 

Intent  —  sale  of  property  —  sabsequenf  appointment  of  gnardian.   - 

1.  Under  Code  1913,  chapter  88,  §§  12-17,  tiie  court  in  which  such  a 
sale  has  been  made  has  power  and  jurisdiction  to  ratify  and  confirm  it, 
upon  a  bill  filed  for  the  purpose,  by  the  person  upon  whose  petition  it  was 
made,  upon  his  having  subsequently  qualified  under  a  due  and  regular 
appointment  as  guardian  for  the  infant;  and,  if  the  sale  is  proved  upon 
such  bill  to  have  been  necessary  to  the  welfare  of  the  infant,  fair,  reason- 
able, just,  and  advantageous  to  his  interests,  it  is  the  duty  of  such  court 
to  ratify  and  confirm  it. 

[See  note  on  this  question  begmwing  on  page  1566.] 

qualification,  Is   irregular  and  void- 
able, but  not  void. 


—  sale  of  real  estate. 

2.  A  sale  of  the  real  estate  of  an  in- 
fant made  in  a  summary  proceeding 
authorized  hy  §§  12  to  17,  inclusive, 
of  chapter  83  of  Code  1913  (§§  8972- 
3977),  at  the  instance  of  a  person 
claiming  to  be  his  guardian  and  acting 
as  such,  but  whose  appointment  and 
qualification,  if  any,  were  not  recorded 
nor  otherwise  evidenced  by  any  writ- 
ing, at  the  time,  upon  a  petition  aver- 
ring his  due  and  legal  appointment  and 

Headnotes  1-4  by  Poffenbabgeb,  P. 


— porchase  by  judgew 

8.  A  purchase  of  an  interest  in  part 
of  the  iand  so  sold,  by  the  judge  of 
the  court  in  which  the  proceeding  was 
instituted,  does  not  invalidate  the  sale,, 
if  the  sale  was  authorized,  ordered, 
and  confirmed  by  special  judges,  in 
his  absence  from  the  court,  nor  is  it 
sufficient  ground  or  cause  for  denial 
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of  ratification  and  confirmation  there- 
of, upon  a  bill  properly  filed  therefor. 
Jadge  —  qnaliflcation. 

4.  A  jadiere  interested  in  the  subject' 
matter  of  litigration  pending  *  in  his 
court  is  competent  to  enter  merely 
preliminary  and  formal  orders  in  the 
cause. 

Guardian  and  ward  —  sale  of  lands  — 
construction  of  statute. 

5.  A  statute  providing  for  the  sale 
and  conveyance  by  a  guardian,  of  the 
real  estate  of  infants,  is  remedial,  and 
should  be  liberally  construed. 


Pleading  —  allegation    of   gnardian- 
ship. 

6.  In  the  absence  of  demurrer  an 
allegation  that  on  a  blank  day  of  a 
specified  month  and  year  one  had  been 
duly  and  legally  appointed  guardian, 
and  had  qualified,  and  a  purported  ex- 
hibition of  a  duly  certified  copy  of  ap- 
pointment, is  a  Bufiicient  allegation  of 
status  and  capacity  as  guardian. 
Evidence  —  absence  of  proof. 

7.  Failure  to  prove  an  allegation  of 
a  petition  does  not  render  void  a  judg- 
ment or  decree  founded  thereon. 


Appeal  by  plaintiff  and  certain  claimants  from  a  decree  of  the  Circuit 
Court  for  Wyoming  County  in  favor  of  cross  complainants  in  a  suit  brought 
to  establish  and  quiet  title  to  certain  land.   Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  M.  P.  Howard,  E.  W.  Wor-  51  N.  E.  97;  Christisen  v.  Bartlett,  78 
rell,  T.  N.  Read,  Sanders,  Crockett,  &     Kan.  401,  84  Pac.  530,  85  Pac.  594^ 


Kee^  for  appellants: 

The  afllrmative  relief  prayed  for  in 
the  answer  in  the  nature  of  a  cross 
bill  of  the  infant  defendants  could  not 
be  granted  against  any  of  them  be- 
cause there  was  no  prayer  for  process 
against  them,  and  no  process  was 
served  on  any  of  them  to  answer  said 
cross  bill,  and,  therefore,  they  were 
not  made  parties  thereto,  and,  as  to 
said  cross  bill,  not  given  a  day  in 
court. 

GofF  V.  Price,  42  W.  Va.  885,  26  S.  E. 
287. 

Where  one  has  been  duly  and  legally 
appointed  as  guardian  for  infanta,  and 
has  duly  and  legally  qualified  as  such 
guardian,  and  in  pursuance  thereof 
institutes  summary  proceedings  for 
the  purpose  of  selling  the  infants' 
lands,  the  fact  that  the  appoinlanent 
of  the  guardian  was  not  noted  in  the 
county  clerk's  office,  and  no  memoran- 
dum of  it  was  made  therein,  will  not 
vacate  said  proceedings  and  will  not 
be  grounds  for  setting  aside  sales  and 
deeds  made  under  and  in  pursuance 
thereof. 

Poster  V.  Woodfin,  65  N.  C,  29; 
Sprague  v.  Idtherberry,  4  McLean,  442, 
Fed.  Gas.  No.  13,251 ;  Read  r.  Cassidy, 
7 1^.  L.  Rep.  295;  Raymond  v.  Wyman, 
18  Me.  385;  Sullivan  v.  Hume,  4  Cal. 
Unrep.  161,  33  Pac.  1121;  Waterman 
V.  State,  116  Ind.  51, 18  N.  E.  63;  State 
V,  Pearce,  14  Ind.  426;  Long  v.  State, 
56  Ind.  133;  Chamberlain  v.  Evans- 
ville,  77  Ind.  542;  Bartlett  v.  Lang,  2 
Ala.  161;  Barefield  v.  Bryan,  8  6a. 
463;  Knowlton  v.  Dolan,  161  Ind.  79, 


Miller  v.  Zeigler,  44  W.  Va.  484,  67 
Am.  St.  Rep.  777,  29  S.  E.  981;  Alex- 
ander V.  Barton,  —  Tex.  Civ.  App.  — , 
71  S.  W.  71;  Tomblin  v.  Peck,  73  W. 
Va.  336,  80  S.  E.  450;  Clinchfield  Coal 
Corp.  V.  Osborne,  114  Va.  18,  75  S.  E. 
760. 

Equity  has  jurisdiction,  at  the  in» 
stance  of  one  who  has  the  title  and  is 
in  the  actual  possession  of  the  prop- 
erty, to  remove  a  cloud  therefrom  and 
to  quiet  the  title. 

Smith  V.  O'Keefe,  43  W.  Va.  172,  27 
S.  E.  353;  Hitchcox  v.  Morrison,  47  W. 
Va.  206,  84  S.  E.  993;  Glenn  v.  West, 
103  Va.  521,  49  S.  E.  671;  Virginia 
Coal  &  I.  Go.  V.  Kelly,  98  Va.  332,  24 
S.  E.  1020, 18  Mor.  Min.  Rep.  395;  Lor. 
ing  V.  Downer,  1  McAlL  360,  Fed.  Gas. 
No.  8,513;  Low  v.  Staples,  2  Nev.  209; 
Blair  v.  Hemphill,  111  Iowa,  226,  82  N. 
W.  501;  Blight  v.  Banks,  6  T.  B.  Mon. 
192,  17  Am.  Dec.  136;  Loring  v.  Hil- 
.  dreth,  170  Mass.  328,  40  L.R.A.  127,  64 
Am.  St.  Rep.  301,  49  N.  E.  652;  Hunt 
V.  Lambertville,  6  N.  J.  L.  J.  343;  Gam- 
ble V.  St.  Louis,  12  Mo.  617. 

The  contesting  infants  filed  an  an- 
swer by  their  duly  appointed  guard- 
ian ad  litem,  and  were  thus  before  the 
court  in  the  mode  prescribed  by  law. 

Comstock  V.  Crawford,  3  Wall.  396, 
18  L.  ed.  34;  Simmons  v.  Saul,  188  U. 
S.  439,  34  L.  ed.  1064,  11  Sup.  Ct.  Rep. 
869;  McNitt  v.  Turner,  16  WalL  852, 
21  L.  ed.  341. 

The  circuit  court  of  Wyoming  eour 
ty,  being  a  court  of  record,  if  the  rr 
ord   states   that  the   court  acqu^ 
jurisdiction  of  the  defendant,  or 
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if  it  is  silent  on  the  subject,  jurisdic- 
tion will  be  presumed. 

Freeman.  Judm.  §§  181,  182,  184; 
Freeman,  Void  Judicial  Sales,  §  8,  p. 
8;  Bank  of  Colfax  t.  Richardson,  84 
Or.  518,  76  Am.  St.  Rep.  668.  64  Pac. 
859. 

The  confirmation  of  the  sales  of 
lands  by  the  court  directing  sales  in 
the  summary  proceedings  cured  the 
defects,  if  any,  and  certainly  cured 
the  defects  which  were  induced  by  the 
sworn  statement  of  the  guardian  in 
the  petition  that  she  had,  on  a  certain 
date,  qualified  as  guardian  and  given 
bond. 

Durrett  ▼.  Davis,  24  Gratt.  309; 
Walker  t.  Page,  21  Gratt.  645;  Parker 
V.  McCoy,  10  Gratt.  694;  Hughes  v. 
Johnston,  12  Gratt.  479;  Hull  v.  Hull, 
26  W.  Va.  1;  Hull  v.  Hull,  85  W.  Va. 
166,  29  Am.  St  Rep.  800,  13  S.  E.  49; 
Lancaster  v.  Barton,  92  Va.  616,  24  S. 
E.  251;  Cooper  v.  Hepburn,  15  Gratt. 
661;  Pennybacker  v,  Switzer,  75  Va. 
671;  21  Cyc.  126,  127. 

The  infant  defendants  still  holding 
and  owning  the  Wayne  county  farm  of 
133  acres,  even  if  the  court  should 
hold  the  summary  proceedings  irreg- 
ular and  the  sales  thereunder  void,  the 
purchase  money  paid  for  the  Lester 
lands  should  be  restored  to  the  pur- 
chasers, or,  at  least,  the  Wayne  county 
farm  should  be  decreed  to  them. 

Freeman,  Void  Judicial  Sales,  p.  170, 
§  50;  Woodstock  Iron  Co.  v.  FuUen- 
wider,  87  Ala.  584,  IS  Am.  St.  Rep.  73, 
6  So.  197;  21  Cyc.  146,  note  10. 

While  there  may  be  some  doubt  as 
to  whether  or  not  an  infant  can  ratify 
a  sale  until  after  he  becomes  of  law- 
ful age,  yet,  if  he 'proceeds  by  affirma- 
tive action  to  ask  the  court  to  set  aside 
an  alleged  void  sale,  the  infant  is  put 
upon  his  election  at  the  time,  or  un- 
less he  does  so  elect,  or  someone 
properly  authorized  elects  for  him,  all 
affirmative  relief  must  be  postponed 
until  his  majority. 

Freeman,  Void  Judicial  Sales,  p. 
182,  §§  50  et  seq.;  Goodman  v.  Winter, 
64  Ala.  410,  38  Am.  Rep.  13;  Com.  v. 
Shuman,  18  Pa.  343;  Jacoby  y.  McMa- 
hon,  174  Pa.  138,  34  Atl.  286;  Lathrop 
v.  Doty,  82  Iowa,  272,  47  N.  W.  1089; 
Decker  v.  Fessler,  146  Ind.  16,  44  N.  E.. 
667;  Marshall  v.  McDermitt,  79  W.  Va. 
245,  L.R.A.1917C,  883,  90  S.  E.  834. 

Messrs.  Marcum  &  Marcum  for  ap- 
pellees. 


Poffenbarger,  P.,  delivered  the 
opinion  of  the  court: 

The  decree  brought  up  by  this 
appeal  disposes  of  issues  raised  by 
a  bill  of  review  in  the  nature  of  an 
original  bill  and  an  answer  in  tiie 
nature  of  a  cross  bill,  adversely  to 
the  claims  and  interest  of  the  plain- 
tiff in  the  bill  of  review  and  nu- 
merous other  persons  similarly  situ- 
ated, and  favorably  to  the  interests 
and  claims  of  the  cross  bill  plain- 
tiffs. The  numerous  appellants  are 
claimants  of  title  to  several  par- 
cels of  real  estate  sold  and  conveyed 
as  the  property  of  infants,  under 
summary  proceedings  instituted  by 
their  mother,  acting  as  their  guard- 
ian, pursuant  to  l£e  provisions  of 
|§  12  to  17  of  chapter  83  of  the 
Code.  If,  at  the  dates  of  the  sales, 
the  mother  had  been  appointed 
guardian  of  the  infants,  no  record 
of  her  appointment  had  been  made 
in  compliance  with  the  require- 
ments of  law.  This  defect  having 
been  discovered  long  after  the  sales 
had  be^i  made,  she  caused  herself 
to  be  regularly  appointed  guardian, 
and  then  filed  her  bill  praying  con- 
firmation of  the  sales,  making  the 
purchasers  parties  thereto,  which 
bill  was  dismissed  on  final  hearing. 
Part  of  the  land  had  been  sold  and 
conveyed  to  a  trustee,  and  a  pur- 
chaser from  him  filed  this  bill  for 
review  of  the  decree  of  dismissal 
and  for  relief  upon  all  the  facts  and 
circumstances  disclosed,  styling  it  a 
bill  of  review  in  the  nature  of  an 
original  bill,  and  making  all  inter- 
ested persons  parties  thereto,  in- 
cluding the  infants.  Seven  of  the 
infants  demurred  to  the  bill,  and 
filed  a  joint  and  separate  answer, 
praying  annulment  of  all  the  de- 
crees of  sale  and  the  deeds  made 
thereunder.  The  decree  appealed 
from  granted  the  relief  prayed  for 
in  the  cross  bill  answer. 

By  her  petition  filed  in  the  circuit 
court  of  Wyoming  county,  May  24, 
1909,  Millia  Lester,  widow  of  Eliaha 
Lester,  representing  herself  to  be 
the  guardian  of  their  nine  infant 
children,  averred  that  said  Eliaha 
Lester  had    died  seised  and  pos- 
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sessed  of  nine  separate  parcels  of 
real  estate,  but  that  the  children 
had  no  estate  except  their  interests 
in  the  land,  that  she  had  no  means 
for  their  support  and  education, 
and  that  she  believed  it  would  be  to 
their  interests  to  have  the  land  sold 
and  the  proceeds  thereof  applied  to 
their  support  and  maintenance. 
Guardians  ad  litem  were  appoint- 
ed, and  parcels  Nos.  3,  6  and  7 
were  sold  to  Levi  Lusk,  as  guardian 
and  in  his  own  right,  DrucilU 
Lusk,  and  others,  for  the  sum  of 
$4,000.  This  sale  was  confirmed 
and  the  property  conveyed  to  the 
*Lusks,  and,  by  the  decree  confirm- 
ing it  and  directing  a  conveyance, 
the  guardian  was  authorized  and 
empowered  to  invest  about  $3,000 
of  the  proceeds  of  the  sal^  in  a  tract 
of  land  containing  42^  acres,  known 
in  this  record  as  "Skin  Fork  Land," 
then  owned  by  Levi  Lusk  and  oth- 
ere,  the  same  persons  to  whom  the 
Lester  property  was  sold.  By  a  de- 
cree entered  March  10,  1910,  the 
sale  of  two  town  lots  to  D.  D. 
Moran  at  the  price  of  $300  each 
was  authorised,  and  they  were  sold 
and  the  sale  confirmed  and  a  deed 
executed.  By  a  decree  entered  by 
Special  Judge  J.  J.  Swope,  Novem- 
ber 1,  1^10,  sale  of  parcel  No  2  was 
authorized,  and  by  a  decree  entered 
,by  Special  Judge  Marvin  T.  Bow- 
'man,  November  28,  1910,  a  report 
of  a  contract  of  a  sale  thereof  to  E. 
W.  Worrell,  trustee,  was  received 
and  filed,  and  on  the  next  day,  the 
same  special  judge  being  on  the 
bench,  the  sale  was  confirmed  and 
the  execution  of  a  deed  authorized. 
In  the  same  order,  the  guardian 
was  authorized  to  invest  $3,000  of 
the  proceeds  of  the  sale,  the  cash 
payment,  in  a  tract  of  land  in 
Wajnie  county,  containing  138  acres 
and  known  as  the  James  P.  Billups 
farm.  The  guardian  filed  her  peti- 
tion November  1,  1910,  for  pennis- 
sion  and  authority  to  sell  the  Skin 
fork  tract  of  land,  obtained  from 
Levi  Lusk  and  others,  and  sale 
thereof,  at  $50  per  acre,  to  E,  E. 
Cook,  was  authorized  and  finally 
consummated.    A   portion   of  the 
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proceeds  of  this  sale  was  invested 
in  the  Wayne  county  farm,  under 
permission  granted  by  the  court. 
The  quantity  of  the  Lusk  tract  of 
land  turned  out,  on  a  resurvey,  to 
be  69.89  acres,  making  the  pro- 
ceeds of  the  sale  thereof  nearly  $3,- 
600. 

L.  N.  Frantz,  the  plaintiff  in  the 
bill  of  review  in  the  nature  of  an 
original  bill,  claims  title  under  E. 
W.  Worrell,  trustee,  the  purchaser 
of  parcel  No.  2,  containing  28.69 
acres,  after  elimination  from  the 
area  of  the  tract,  as  defined  by  its 
boundaries  of  portions  of  the  bed 
of  the  Guyandotte  river  and  certain 
railroad  rights  of  way.  Worrell 
took  the  title  for  himself,  J.  Well- 
man,  Harvey  Ewart,  M.  P.  Howard, 
and  James  H.  Miller.  They  seem 
to  have  divided  the  tract,  or  a  por- 
tion of  it,  into  town  lots,  and 
Ewart  and  Worrell,  trustee,  by 
their  deed  dated  November  1,  1912, 
conveyed  to  Frantz  a  portion  there- 
of, describing  it  as  lot  No.  27  in  sec- 
tion D  of  the  town  of  Welton.  By 
another  deed  dated  April  1,  1912, 
they  conveyed  to  George  W.  Graham 
lot  No.  17  in  blodc  C  of  said  town. 
Moran  conveyed  to  Henry  L,  Thur-- 
man  the  lots  he  purchased  from  the 
guardian,  and  Thurman  conveyed 
them  to  Grover  C.  Worrell. 

The  bin  of  Millia  Lester  alleges 
her  verbal  appointment  as  guardian 
to  have  been  made  by  A.  M.  Stew- 
art, clerk  of  the  county  court  of 
Wyoming  county,  in  the  month  of 
March,  1909,  and  her  qualification 
in  pursuance  of  the  appointment. 
It  also  charges  the  failure  of  the 
clerk,  by  oversight,  to  make  any 
memorandum  of  the  appointment 
and  qualification  and  to  report  the 
same  to  the  court  for  confirmation. 
The  bill  in  this  cause  repeats  the  al- 
legation, and  attributes  the  failure 
of  the  clerk  to  record  and  report 
the  appointmoit  and  qualification 
to  his  sudden  death  thereafter. 
Mrs.  Lester  was  duly  appointed  by 
another  clerk  of  the  county  court  of 
said  county  April  8,  1914,  her  ap- 
pointment was  confirmed  by  the, 
court    June    18,    1914,    and    she 
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brought  her  suit  to  have  the  sales 
validated  or  confirmed  May  24, 
1914.  The  cause  was  matured  and 
heard,  and  a  decree  of  dismissal 
entered  July  14,  1914.  The  process 
on  this  bill  of  review  was  issued 
January  80,  1916. 

The  decree  dismissing  the  bill  of 
Millia  Lester  is  based  upon  the  ap- 
plication of  the  rule  of  strict  con- 
struction to  the  statute  authorizing 
sales  of  the  real  estate  of  infants, 
and  it  is  fully  sustained  by  some  de- 
cisions rendered  in  other  jurisdic- 
tions. Higginbotham  v.  Thomas,  9 
Kan.  S28;  Harrison  v.  Miller,  87 
Kan.  48,  128  Pac.  854;  Dickey  v. 
Beatty,  14  Ohio  St.  889;  Young  v. 
Dowling,  16  m.  482.  But  in  this 
state  the  statute  has  always  been 
held  to  be  remedial  in  character 
and  liberally  construed.  Faulkner 
v.  Davis,  18  Gratt. 
651.  669.  98  Am.  ««"*i«b  m>« 
Dec.  698.  In  Gar-  i«»*»-«o«- 
land  V.  Loving,  1  SSSJl?"  "' 
Rand.  (Va.)  896, 
the  court  asserted  the  existence  of 
judicial  power,  under  the  statute, 
to  ratify  and  confirm  a  sale  of  real 
estate  of  infants  already  made 
without  authority,  upon  finding  it 
to  have  been  reasonable,  fair,  just, 
and  clearly  advantageous  to  the  in- 
fants. Loving  had  conveyed  his 
real  estate  to  trustees  for  the  sup- 
port of  himself  and  his  wife  and 
children,  and,  after  his  death,  for 
the  children  in  fee.  Lofftus  having 
offered  ^10,000  for  the  property. 
Garland  and  Whitehead,  guardians 
of  the  children  of  Loving,  and  the 
trustees  accepted  the  offer,  and  filed 
their  bill  and  an  amended  bill  in 
equity,  praying  ratification  of  the 
contract  of  sale.  These  bills  were 
dismissed,  and  on  an  appeal  it  was 
held  that  the  trisd  court  had  the 
power  to  ratify  and  confirm  the 
sale,  although  made  without  any 
authority,  as  regarded  the  estates 
of  the  infants.  Mason  and  Vaughn 
were  equal  owners  of  property  in 
Richmond.  They  entered  into  an 
agreement  reciting  their  owner- 
ship and  the  probability  of  the 
causes  for  sale  thereof,  due  to  death 


or  other  circumstances,  and  provid- 
ing for  mutual  and  reciprocal  op- 
tions of  purchase,  as  conditions 
precedent  to  the  right  to  make  in- 
dividual sales  of  their  interests  and 
for  effectuation  of  the  agreement 
by  their  executors  or  administra- 
tors in  case  of  death.  An  indorse- 
ment upon  the  agreement  provided 
for  a  public  sale  to  the  hi^est  bid- 
der, after  sufficient  notice,  in  case 
either  of  the  parties  should  wish 
the  premises  sold,  and  not  want  to 
make  an  offer  of  purchase,  after 
rejection  of  his  offer  of  sale. 
Vaughn  having  died.  Mason  pro- 
cured a  sale  to  be  taade  to  Goddin,* 
by  an  auctioneer,  and  the  purchas- 
er refused  to  comply  with  his  con- 
tract, because  he  doubted  the  valid- 
ity of  the^sale  as  to  the  interests  of 
the  Vaughn  heirs.  Upon  a  bill  filed 
by  the  executrix  of  the  will  of 
Vaughn,  the  court  decreed  specific 
performance  of  the  contract,  after 
having  ratified  Mason's  sale  of  the 
property,  including  the  interests  of 
the  heirs  of  Vaughn.  Goddin  v. 
Vaughn,  14  Gratt.  102.  It  is  to  be 
remembered  that  Vaughn's  agree- 
ment to  a  sale  by  Mason  was  condi- 
tional. He  had  the  right  to  keep 
his  property,  by  purchase  of  the  in- 
terest of  Mason.  Tlus  right  de- 
scended to  his  heirs,  wherefore  it 
cannot  be  said  the  agreement  be-, 
tween  Vaughn  and  Mason  extin- 
guished the  Vaughn  estate  or  pre- 
vented the  beneficial  interest  there- 
in from  descending  to  the  heirs. 
They  had  the  right  to  buy  as  well 
as  to  sell.  In  the  opinion  delivered, 
the  court  reafitorned  and  applied 
the  doctrine  enunciated  in  Garland 
V.  Loving,  saying  it  had  been  de- 
cided in  that  case  "that  if  the  court 
should  be  satisfied  the  interest  of 
the  infants  manifestly  required  a 
sale,  and  that  the  one  that  had  been 
made  was  advantageous  to  them, 
it  might  confirm 
it  instead  of  requir-  S^Sil^iS!?*  •' 

,  I     A     1.       property^ 

ing  a  new  sale  to  be  >iibae<i>ent  •*- 
made  under  its  de-  SSlSS?«.*  "' 
cree."     In    neither 
of  these  cases  had  t^ere  been  a  per- 
fect sale.    In  the  f oiiner,  the  guard- 
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lans  had  made  a  sale  without  any 
authority.  In  the  latter,  there  had 
been  no  sale  by  the  guardian.  He 
merely  joined  in  the  bill  of  the  exec- 
utrix, for  ratification  and  enforce- 
ment of  the  sale  made  by  Mason. 
Further  applications  of  the  doc- 
trine 'Will  be  found  in  Daniel  v. 
Leitch,  18  Gratt.  196,  and  Faulk- 
ner V.  Davis,  cited. 

Upon  the  bill  of  Mrs.  Lester  full 
and  clear  proof  of  the  necessity  of 
the  sales  and  their  advantageous 
character  as  regards  the  interest  of 
the  infants  was  submitted,  and 
neither  of  the  hypotheses  was  in 
any  way  controverted  or  ques- 
tioned. At  that  time,  about  four 
years  after  the  sales,  it  clearly  ap- 
peared that  the  town  lots  sold  and 
the  Skin  fork  tract  of  land  were 
not  worth  any  more,  respectively, 
than  the  prices  obtained  for  them. 
The  other  tract  purchased  by  Wor- 
rell, trustee,  was  not  well  suited  to 
agricultural  uses  or  any  other  im- 
mediately productive  purpose,  and 
its  value  cwas  largdy  dependent 
upon  the  commercial  and  industrial 
growth  and  development  of  the 
community  in  which  it  was  situat- 
'  ed.  It  lay  about  3  miles  distant 
from  the  town  of  Mullens,  consisted 
of  hillsides  and  small  tracts  of  bot- 
tom land,  and  was  cut  into  at  least 
four  iMircels  by  the  Guyandotte 
river.  The  Skin  fork  tract  of  land 
lay  about  15  miles  from  the  nearest 
railway  station.  The  Wayne  county 
farm  in  which  proceeds  of  the  sales 
were  invested  was  nearly  all 
cleared,  well  improved,  in  a  good 
state  of  cultivation,  and  situated 
near  a  railroad. 

Only  one  circumstance  is  relied 
upon  as  tending  to  prove  inade- 
quacy of  price  or  disparity  in  val- 
ues, and  tiiat  pertains  to  the  lots 
practically  traded  to  the  Lusks  for 
the  Skin  creek  farm.  Though 
Lusk  testified  he  had  offered  to  take 
$2,500  for  the  farm,  he  testified  in 
equally  positive  terms  that  he  had 
offered  to  take  the  same  amount 
for  the  town  lots.  Considered  in 
the  light  of  the  fact  that  Mrs.  Les- 
ter soon  afterwards  sold  the  former 
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for  more  than  $3,600  and  lack  of 
proof  that  the  town  lots  were  really 
worth  more  than  $2,500,  this  testi- 
mony is  wholly  insufficient  to  dis- 
prove an  advantageous  sale  and 
purchase  or  exchange,  whichever 
it  may  have  been. 

Two  circumstances  are  pointed 
out  as  tending  to  cast  imputations 
uiwn  tlM  good  faith  of  the  transac- 
tions, the  judge's  interest  in  the  sale 
to  Worrell  and  the  encouragement 
of  the  sales  by  other  persons,  two 
of  whom  became  interested  in  the 
sale.  The  judge  of  the  court  did 
not  preside  at  the 
entry  of  any  of  the  T*a^^'  *' 
orders  of  sale  and 
confirmation,  relating  to  the  tract 
in  which  he  became  interested.  On 
these  occasions,  the  court  was  pre- 
sided over  by  special  judges  elected 
by  members  of  the  bar.  An  inter- 
ested judge  may  properly  enter  pre- 
liminary and  formal  orders  neces- 
sary to  the  maturing  of  the  cause, 
such  as  the  filing  of 
the  petition  and  the  i^uoi^atioa. 
appointment  of  a 
guardian  ad  litem  in  these  proceed- 
ings. Findley  v.  Smith,  42  W.  Va. 
299,  26  S.  £.  370.  Although  made 
upon  a  single  petition,  the  several 
sales  were  separate  and  independ- 
ent, each  standing  upon  its  own 
facts  and  circumstances  for  legal 
justification.  In  the  proceedings 
heard  by  the  regular  judge,  he  had 
no  occasion  to  consider  or  pass  up- 
on those  set  up  as  ground  for  sale 
of  the  tract  in  which  he  became  in- 
terested. Moreover,  he  testifies 
positively  that  he  had  no  interest 
in  the  tract,  until  perhaps  a  year 
after  the  sale  had  been  made.  Since 
all  of  the  sales  were  made  for  ade- 
quate considerations  and  were 
clearly  advantageous  to  the  infants, 
it  is  immaterial  that  Ball,  Wellman, 
and  Cook  rendered  the  widow  as- 
sistance in  the  disposition  of  the 
proper^.  In  all  of  these  transac- 
tions, she  had  the  advice  and  pro- 
tection of  other  friends,  her  coun- 
sel,  the  guardian  ad  litem,  and  dis- 
interested judges. 

The  conclusion  foreshadowed  by 
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the  observation  here  made  does 
not  proceed  upon  the  theory  of  ab- 
solute invalidily  of  the  decrees  in 
question.  That  they  are  merely 
voidable  necessarily  results  from 
their  susceptibility  of  ratification 
by  the  acquiescence  of  the  infants, 

with  full  knowledge 
J:IrlnSi!'*     of    all    the    facts, 

after  having  ob- 
tained their  majorities.  That  would 
bind  them.  Scott  v.  Freeland,  7 
Smedes  &  M.  409,  45  Am.  Dec.  310; 
Schur  V.  Schwartz,  140  Pa.  53,  21 
Atl.  249;  Brazee  v.  Schofield,  124 
U.  S.  495,  31  L.  ed.  484,  8  Sup.  Ct. 
Rep.  604.  The  collateral  nature  of 
the  defect  makes  it  a  mere  irregu- 
larity in  procedure,  inefficacious  to 
render  the  decrees  wholly  void. 
Though  it  did  not  disclose  the  man- 
ner of  her  appointment,  the  peti- 
tion represented  Millia  Lester  to  be 
the  guardian  of  the  children,  nam- 
ing all  of  them.    It  alleged  that  on 

the  day  of  December,   1907, 

she  had  been  duly  and  legally  ap- 
pointed guardian,  and  had  qualified 
pie.<t>c-  an<J    purported    to 

•uecjrttM  of       exhibit  a  duty  cer- 

appointment.  If  appointed  by 
Stewart  at  all,  the  date  of  the  ap- 
pointment is  shown  by  the  evidence 
to  have  been  in  March,  1909.  In 
the  absence  of  a  demurrer,  this  was 
a  sufiicient  allegation  of  her  status 
and  capacity  as  guardian.  Jacobs 
V.  Williams,  67  W.  Va.  377,  67  S. 
E.  1113.  Gartin  v.  Draper  Coal  & 
Coke  Co.  72  W.  Va.  405,  78  S.  E. 
673.  Failure  to  prove  an  allega- 
tion does  not  render  void  a  judg- 
ment or  decree  founded  tliereon. 
"Although  a  purchaser  at  a  judi- 
BTidene—  ^^^^  ^alc  may  be  re- 

altsenee  of  QUired      tO      SOO      tO 

»"*'•  Qie    regularity    of 

the  proceedings  upon  which  the 
jurisdiction  of  the  court  is  founded, 
he  is  not  bound  to  investigate-  the 
truth  of  the  matters  stated  in  the 
bill  and  deposed  to  by  the  witnesses 
touching  the  estate  owned  by  the 
infant.  The  title  cannot  be  afifect- 
ed  because  the  case  made  by  the 


record  happens  not  to  be  warranted 
by  the  facts."  Durrett  v.  Davis,  24 
Gratt.  302,  308.  Under  the  statute, 
the  cou^  does  not  merely  grant  a 
general  authority  or  power  to  the 
guardian,  to  sell  the  real  estate  of 
the  ward.  It  makes  the  sale  itself 
through  the  guardian  acting  as  its 
agent,  or  otherwise,  and  adopts 
adequate  measures  prescribed  by 
the  statute,  for  preservation  of  the 
fund  arising  therefrom.  The  guard- 
ian seems  to  be  vested  with  tJte  sole 
power  of  initiation,  but  in  all  other 
respects  the  court  is  in  full  control 
of  the  proceeding.  There  is  a  cause 
of  action,  whenever  the  interests  of 
the  ward  require  a  sale.  In  iida  re- 
spect, a  proceeding  of  this  kind, 
erroneouiedy  initiate,  is  unlike  the 
proceedings  in  Hull  v.  Hull,  26  W. 
Va.  1,  and  Hoback  v.  Miller,  44  W. 
Va.  635,  29  S.  E.  1014,  in  neither  of 
which  was  there  a  possible  cause  of 
action  of  the  kind  alleged,  where- 
fore the  lack  of  jurisdiction  ap- 
peared on  the  face  of  the  record. 
Here,  there  was  an  apparent  juris- 
diction, the  court  was  one  of  gen- 
eral jurisdiction,  and  it  carried  its 
powers,  not  those  of  the  petitioner, 
into  execution.  Such  a  decree  can-' 
not  be  collaterally  assailed,  and  one 
that  cannot  be  wholly  disregarded 
is  not  absolutely  void.  St.  Law- 
rence Boom  &  Mfg.  Co.  V.  Holt, 
51  W.  Va.  352,  41  S.  E.  351 ;  Tom- 
blin  V.  Peck,  73  W.  Va.  336,  80  S. 
E.  450;  Durrett  v.  Davis,  24  Gratt 
802,  316;  Fisher  v.  Bassett,  9  Leifi^, 
119,  83  Am.  Dec.  227. 

For  the  reasons  stated,  the  decree 
entered  in  this  cause,  August  28, 
1917,  and  the  decree  entered  in  the 
chancery  cause  of  Millia  Lester, 
Guardian,  v.  Levi  Lusk  et  al.,  July 
14,  1914,  will  be  reversed,  and  a 
decree  entered  here,  ratifying  and 
confirming  the  said  several  sales 
made  under  the  decrees  in  the  avaa- 
mary  proceedings  mentioned  and 
described  in  the  bills  and  proceed- 
ings in  said  two  causes,  and  award- 
ing costs  in  this  court  to  the  appel- 
lants against  Susie,  John  C,  Lillie 
B.,  Amoris,  William,  Augusta,  and 


Digitized  by  VjOOQIC 


PRANTZ  V.  LESTER.  1565 

(—  W.  To.  — ,  ft  B.  B.  »^5.) 

Ida  May  L^ter;  and  this  cause  will  effectuation  of  the  rights  of  the 
be  remanded  for  such  further  pro-  purchaser  in  said  sales,  as  herein 
ceedings  as  may  be  necessary  to  full     ascertained  and  declared. 


ANNOTATION. 

Subsequent  appomtment  of  guardian  as  curing  invalidity  of  prior  sale  of 

ward's  property. 


When  a  sale,  supposed  to  be  a  guard- 
ian's sale  of  his  ward's  property,  is 
found  to  be  invalid  for  the  reason  that 
there  is  no  record  of  the  guardian's 
appointment,  the  question  arises  as  to 
whether  the  invalidity  may  be  cured 
by  the  appointment  as  guardian  of 
the  same  person  who  made  the  sale, 
conceding,  of  course,  that  if  the  ap- 
pointment had  been  made  at  the  prop- 
er time  the  sale  would  be  valid.  While 
there  are  no  cases  other  than  the  re- 
ported case  (Fbantz  v.  Lbsteb,  ante, 
1558)  in  which  the  court  was  required 
to  pass  directly  upon  this  particular 
question,  there  are  two  or  three  cases 
that  throw  some  light  upon  it.  Mock 
V.  Chalstrom  (1903)  121  Iowa,  411,  96 
N.  W.  909;  Higginbotham  v.  Thomas 
(1872)  9  Kan.  328;  McKee  v.  Thomas 
(1872)  9  Kan.  343;  Harrison  v.  Miller 
(1912)  87  Kan.  48,  123  Pac.  854. 

In  Mock  V.  Chalstrom  (Iowa)  supra, 
it  was  not  the  appointment  of  the 
guardian  that  was  lacking  in  the  origi- 
nal proceedings,  but  proper  notice  of 
the  application  to  sell  was  not  served 
upon  the  wards,  and  the  guardian's 
deed  had  not  been  presented  to  and 
approved  by  the  court  as  the  statute 
provided.  There  may  be  some  differ- 
ence between  the  defect  caused  by 
these  omissions  and  the  defect  caused 
by  a  lack  of  a  legal  appointment  of  a 
guardian,  yet  the  case  may  have  8(»ne 
value  in  the  consideration  of  the  ques- 
tion. After  an  action  by  the  grantee 
of  the  purchaser  at  the  guardian's 
sale  had  been  commenced,  the  then 
guardian  made  application  to  the  pro- 
bate court  for  an  order  authorizing 
him  to  make  a  conveyance  to  perfect 
the  title  in  the  purchaser,  which  order 
was  granted  and  the  deed  delivered. 
It  was  held  that  this  proceeding  had 
cured  the  defects  after  the  commence- 
ment of  the  suit,  and  deprived  the 
plaintiff  of  all  grounds  for  complaint. 


In  Higginbotham  v.  Thomas  (1872)  9 
Kan.  828,  supra,  the  defect  was  caused 
by  a  failure  to  have  the  guardian  ap- 
pointed in  the  state  where  the  real  es- 
tate was  situated,  by  the  court  that  or- 
dered the  sale,  although  it  seems  that 
he  had  been  appointed  in  another 
state.  The  question  of  curing  the  de- 
fect by  a  subsequent  appointment  was 
squarely  raised,  but,  unfortunately 
for  the  present  purposes,  the  court 
found  it  unnecessary  to  decide  the 
question.  The  court  said:  "This 
nunc  pro  tunc  order  is  the  only  one 
that  shows  that  Williams  was  author- 
ized in  this  state  to  act  as  guardian. 
There  is  a  succession  of  orders  in  the 
probate  court,  some  of  which  are  re- 
ferred to  above,  showing  that  he  as- 
sumed to  act  as  guardian,  and  that 
his  acts  therein  were  recognized  by 
the  court.  But  before  he  could  as- 
sume to  act  in  the  matter  of  disposing 
of  the  real  estate  of  a  minor,  be  must 
actually  have  had  the  authority.  This 
position  is  not  liiuestioned.  It  is  as- 
serted that  he  had  the  authority,  but 
by  oversight  the  same  had  not  been 
formally  entered  upon  the  record,  and 
that  the  court  had  authority  to  make 
the  record  show  the  fact  by  the  nunc 
pro  tunc  order  above  recited.  The 
principle  asserted  is  a  very  grave  one, 
and  not  free  from  doubt.  It  is  cer- 
tainly a  wide  reach  of  power  to  au- 
thorize a  probate  court,  more  than  ten 
years  after  such  an  order  is  claimed 
to  have  been  made,  to  enter  an  order 
that  shall  reach  back  and  cover  the 
actions  of  the  intermediate  years,  af- 
fecting the  rights  to  property,  the  lia- 
bility of  sureties  on  a  bond,  and  all  the 
relations  of  the  minor  during  that 
period.  But  great  and  perilous  as  is 
the  power  thus  claimed,  it  is  not  nec- 
essary in  this  case  to  decide  upon  its 
existence.  It  is  enough  for  us  to  say 
that  if  the  power  exists  it  does  not. 
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in  this  case,  grow  out  of  |  178,  page 
294,  Gen.  Stat.,  for  that  section  only 
permits  the  'immediate  successor*  of 
an  ex-offlcer  to  complete  the  records 
of  his  predecessor.  The  record  shows 
that  several  persons  had  held  the  of- 
fice of  probate  judge  of  Leavenworth 
county,  between  the  time  when  this 
order  is  claimed  to  have  been  made 
and  the  entry  of  the  nunc  pro  tunc 
order  in  December,  1869.  Nor  do  we 
think  the  proceeding  could  have  been 
justified  under  §  201,  page  471,  Gen. 
Stat.,  for  it  can  hardly  be  claimed  that 
a  memorandum,  not  filed  or  signed, 
and  which  is  incomplete  and  imper- 
fect in  itself,  can  be  considered  as  one 
of  the  papers  of  the  court,  such  as 
will  authorize  the  court  to  go  back 
more  than  ten  years  and  declare  it  a 
record  for  all  that  time,  and  on  his 
own  motion,  without  notice,  make  it 
a  record.  Such  a  power  is  not  found 
in  the  language  of  the  section  referred 
to;  and  to  strain  its  language,  by  giv- 
ing it  such  a  construction  in  this  case, 
would  lead  to  endless  confusion  and 
great  wrong.  It  is  not  doubted  that 
the  power  of  the  court  to  enter  a  nunc 
pro  tunc  order  without  express  statu- 
tory provision  exists.  It  is  only  the 
power  to  make  the  record  disclose  the 
truth  in  a  matter  in  which  right  and 
justice  may  demand  it.  This  power 
is,  however,  subject  to  such  limita- 
tions and  restrictions  as  experience 
has  shown  were  necessary  to  prevent 
its  abuse.  Whether  such  an  order  was 
proper  in  the  present  c&se  need  not 
be  determined.  Such  an  order,  vitally 
affecting  the  rights  of  others,  should 
never  be  made  without  notice  to  those 
to  be  affected  thereby.  In  England 
such  orders  are  made  only  upon  a 
rule.  (Tidd,  Pr.  489,  632,  533;  Fish- 
mongers Co.  V.  Robertson  (1847)  3  C. 
B.  970,  136  Eng.  Reprint,  389,  4  Dowl. 
&  L.  656,  16  L.  J.  C.  P.  N.  S.  118),  and 
we  have  found  no  case  in  this  country 
where  such  orders  are  made  without 
a  rule,  or  upon  due  notice,,  except  in 
those  cases  where  there  has  been  an 
appeal,  and  pending  the  appe»l,  where 
the  case  has  been  held  under  advise- 
ment, if  either  party  die,  then  the 
judgment  is  entered  nunc  pro  tunc, 
that  the  delay  arising  from  the  act 


of  tiie  court  may  not  turn  to  the  preju- 
dice of  the  party.'  Tldd,  Pr.  932.  In 
all  the  other  cases  referred  to  by  coon- 
sel  for  plaintiff  in  error,  where  such 
an  order  has  been  made,  notice  was 
given  and  an  opportunily  offered  to 
contest  the  action  of  the  court,  and 
to  take  an  appeal.  The  principle  and 
the  reason  of  it  are  stated  by  Chief 
Justice  Homblower  in  New  Jersey 
Tump.  Co.  V.  Hall  (1839)  17  N.  J.  L. 
837,  as  foljows:  "Whenever  a  court, 
or  any  person  acting  under  legal  au- 
thority, is  to  act  judicially,  pr  exer- 
cise a  discretion  Jn  a  matter  affecting 
the  rights  of  another,  the  party  thus 
to  be  affected  is  to  have  reasonable 
notice  of  the  time  and  place  vrhen  and 
where  such  act  is  to  be  done,  to  the 
end  that  he  may  be  heard  in  defense, 
or  for  the  protection  of  those  rights.' 
The  authorities  cited  by  the  defendant 
in  error  show  the  application  of  the 
rule  in  almost  every  kind  of  proceed- 
ing. It  would  be  difficult  to  imagine 
a  case  where,  in  common  justice,  a 
notice  was  more  imperatively  required 
than  in  this  order.  More  than  ten 
years  had  elapsed  since  it  is  claimed 
the  proceedings  were  had.  The  guard- 
ian had  long  ceased  to  be  such  in  Mis- 
souri, had  never  given  any  bond  in 
this  state,  the  ward  had  become  of 
age,  and  had  long  before  commenced 
the  action  in  which  the  order  was  to 
be  read  in  evidence.  It  would  be  a 
grave  injustice  to  sanction  such  ac- 
tion by  holding  it  valid,  for,  however 
much  we  may  desire  to  so  rule  in  this 
particular  case  as  to  promote  what 
seems  to  us  the  equity  of  the  case,  we 
cannot  forget  that  we  are  also  fixing 
rules  for  a  large  class  of  cases.  To 
allow  the  probate  court  to  make  nunc 
pro  tunc  orders,  ex  parte,  without  re- 
striction as  to  the  character  of  the 
order,  or  the  time  in  which  it  may  be 
made,  and  with  no  one  present  but 
the  interested  attorney,  would  inevi- 
tably open  the  door  to  a  practice  dan- 
gerous to  the  great  interest  confided 
to  that  court.  We  cannot  do  it  in  the 
face  of  reason  and  authority.  Per- 
haps no  better  illustration  of  the  dan- 
ger of  such  a  cause  could  be  suggest- 
ed than  the  record  discloses :  On  the 
22d  of  July,  1862,  John  W.  Williams 
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and  his  attorney  appeared  in  the  pro- 
bate coart,  and  procured  an  order  to 
be  made,  making  Williams  the  guard- 
ian, from  the  5th  of  July,  1859,  of  the 
person  and  estate  of  Alice  A.  Clark. 
Thus,  without  a  bond  or  notice,  a  man 
was  appointed  to  a  position  of  great 
trust,  and  from  the  nature  of  the  ap- 
poinbnent  the  sureties  on  the  bond  in 
Missouri  would  not  be  liable.  It  is 
not  claimed  that  this  appointment  had 
any  validity.  There  was  much  evi- 
dence as  to  notice,  but  it  is  so  plain 
that  no  notice  was  given  that  the  ques- 
tion is  not  open  to  doubt.  On  the 
evening  before  the  order  was  made, 
one  of  the  attorneys  for  the  plaintiff 
in  error  in  this  case  told  one  of  the 
attorneys  for  the  defendant  in  error 
that  an  application  would  be  made  the 
next  morning,  but  was  then  informed 
that  the  attorney  was  not  employed 
by  defendant  in  error  in  that  matter; 
and  this  is  shown  to  be  true  in  the 
evidence.  This  was  no  notice  to  any- 
one, much  less  to  Mrs.  Thomas."  This 
case  ruled  the  case  of  McKee  v.  Thom- 


as (1872)  9  Kan.  348,  supra,  which 
case  was  decided  at  the  same  time 
upon  practically  the  same  facts. 

In  Harrison  v.  Miller  (1912)  87 
Kan.  48, 123  Pac.  854,  supra,  there  had 
been  no  effort  made  to'  cure  the  defect 
caused  by  failure  to  appoint  a  guard- 
ian in  the  state,  and  the  court  said: 
"If  the  record  does  not  speak  the 
truth,  the  place  to  correct  it  is  in  the 
court  that  made  it."  The  two  earlier 
Kansas  cases  were  cited,  and  quoted 
to  the  point  that  a  guardian's  deed  ia 
void  if  the  record  does  not  show  af- 
firmatively the  appointment  of  a 
guardian. 

It  thus  appears  that  the  holding  in 
tbe  reported  case  (Frantz  v.  Lesteb^ 
ante,  1568),  that  the  subsequent  ap- 
pointment of  the  guardian  by  the 
court  that  should  have  made  the  ap- 
pointment prior  to  the  sale  cures  the 
defect  caused  by  the  omission,  receives 
some  support  from  earlier  decisions^ 
in  which  the  exact  point  was  not  de- 
cided. J.  W.  M. 


E.  E.  SCHROYEE  et  al.,  Appts., 

V. 

JOSIAH  V.  THOMPSON  et  aL 

JPennaylvania  Svprems  Court  — July  17,  1018, 
(262  Pa.  308.  105  Atl.  274.) 

Principal  and  surety  —  release  of  surety  —  agreement  between  principals. 

1.  An  agreement  between  the  principals,  varjring  the  terms  of  a  con- 
tract in  a  ipaterial  part  without  the  consent  of  the  surety,  will  relieve  him 
from  liability  on  the  contract. 

iSee  note  on  this  question  beginning  on  page  1569.] 

—  agreement  to  pay  cwnpomid  inter-     Contract  —  consideratimi  —  forbear- 


est 

2.  The  indorsement  upon  a  note  ol 
an  agreement  to  pay  compound  inter- 
est does  not  release  a  surety  from  lia- 
bility on  the  instrument,  if  there  is  no 
extension  of  time  for  paying  interest 
and  no  other  consideration  for  such 
agreement. 


ance  to  sue. 

8.  Mere  forbearance  to  sue  without 
an  agreement  to  forbear  or  a  request 
to  do  so  by  the  debtor  is  not  a  consid- 
eration for  a  promise  to  pay  compound 
interest 


Appeal  by  plaintiffs  from  an  order  of  the  Court  of  Common  Pleas  for 
Fayette  County  discharging  rule  for  judgment  for  want  of  sufficient  aifi- 
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davit  of  defense,  in  an  action  brought  to  recover  the  amount  alleged  to  be 
due  on  two  promissory  notes.    Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  W.  J.  Sturgis  and  S.  J.  Mor- 
row, for  appellants: 

The  sureties  are  not  released  from 
liability  because  of  the  indorsement 
on  the  backs  of  the  notes  by  the  prin- 
cipal,  of  agreements  to  pay  compound 
interest. 

Miller  v.  Reed,  27  Pa.  244,  67  Am. 
Dec.  459;  Neflf  v.  Homer,  68  Pa.  327, 
3  Am.  Rep.  355;  Cambridge  Sav.  Bank 
v.  Hyde,  131  Mass.  77,  41  Am.  Rep. 
193;  Bucklen  v.  Huff,  63  Ind.  474;  1 
Brandt,  Suretyship  &  Guaranty,  3d  ed. 
§  396;  Claiborne  v.  Birge,  42  Tex.  98. 

Messrs.  W.  J.  Johnson,  F.  P.  Rush, 
Sterling,  Higbee,  &  Matthews,  Umble, 
Robinson,  McKean,  &  Williams,  and 
Crew  &  Shelby  for  appellees. 

Frazer,  J.,  delivered  the  opinion 
of  the  court: 

Plaintiffs'  action  is  founded  on 
two  demand  notes  signed  by  one  de- 
fendant as  principal  and  the  oth- 
ers as  sureties,  and  assigned  by  the 
payees  to  plaintiffs.  The  sureties 
each  filed  an  affidavit  of  defense, 
alleging  release  from  liability,  ow- 
ing to  a  memorandum  indorsed  on 
the  back  of  the  notes,  subsequent 
to  their  execution  and  without  con- 
sent of  the  sureties,  stating:  "All 
overdue  int.  to  bear  int.  to  be  com- 
pounded semiannually."  A  rule 
for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense  was  dis- 
charged, and  plaintiffs  appealed. 

It  is  not  denied  the  agreement  to 
pay  interest  on  interest  is  a  ma- 
terial alteration,  affecting  the  sum 
payable  for  interest,  within  the 
meaning  of  the  125th  section  of  the 
Negotiable  Instruments  Act  of  May 
16, 1901  (P.  L.  194).  Plaintiffs  con- 
tend, however,  the  memorandum  is 
without  effect  so  far  as  the  sure- 
ties are  concerned,  because  not  on 
the  face  of  the  instrument,  and 
consequently  not  an  alteration  of  its 
terms,  but  merely  a  separate  agree- 
ment between  maker  and  payee. 
Discussing  or  deciding  this  question 
is  unnecessary,  since,  under  the 
view  we  take  of  the  case,  the  decree 
of  the  court  below  must  be  re- 
versed for  a  different  reason. 


A  surety  has  a  right  to  require 
strict  performance  of  the  contract, 
and    an    agreement    between    the 
principals,  varying  its  terms  in  a 
material  part  with- 
out the  consent  of  S;SSl»S.iJJi, 
the  surety,  will  re-  •«  •mretr-««r«^ 
lease  him  from  lia-  "rimeiSSST**" 
bility.  Bensinger  v. 
Wren,    100    Pa.   500;    Nesbitt   v. 
Turner,  155  Pa.  429,  26  Atl.  750; 
Bobbins  v.  Robinson,  176  Pa.  341, 
35  Atl.  337.    It  must  be  conceded 
that    an    agreement    between    the 
principals,  having  the  effect  of  al- 
tering the  written  terms  of  the  con- 
tract, must  be  bas^  upon  a  suffi- 
cient consideration,  that  is,  must  be 
a  valid   and   enforceable  contract. 

The  affidavits    of  defense    filed 
contained  no   averment  of  an  ex- 
tension of  time  for  payment  of  in- 
terest, nor  do   they  set   up  other 
facts     capable     of  _,^,„,.,  .„ 
bemg  construed  as  par  eo»po»d 
a  consideration  for  »»*•"■*■«■ 
the  agreement  to  pay  compound  in- 
terest.    No   consideration   appears 
in  the  memorandum  imless  it  be  an 
extension  of  the  time  for  payment 
of  interest,  implied  by  the  recogni- 
tion of  nonpayment  from  time  to 
time,  by  reason  of  the  provision 
that  it  should  bear  interest.    Noth- 
ing is  said  specifically  as  to  exten- 
sion   of   time,    or    concerning    an 
agreement  not  to  enforce  payment 
of  interest  for  a  definite  or  indefi- 
nite period.    While  forbearance  to 
sue  has  always  been  recognized  as 
an    adequate    consideration    for  a 
promise  made  in  reliance  thereon, 
there   must  be  an 
agreement  to  that  eoaatdenuivn— 
that  effect ;  mere  for-  ^'SSI'*"** 
bearance  without  an 
agreement   has    been    held   not   a 
good  consideration,  because  of  there 
being  nothing  to  prevent  the  bring- 
ing  of   suit   at   any   time.     Clark 
V.  Russel,  3  Watts,  213,  27  Am.  Dec. 
348;  Sidwell  v.  Evans,   1  Penr.  & 
W.  383,  21  Am,  Dec.  387;  Ck)bb  v. 
Page,  17  Pa.  469;  Saalfieldv.  Man- 
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row,  165  Pa.  114,  30  Atl.  823. 
While  it  has  been  said  that  actual 
forbearance  at  the  instance  of  a  de- 
fendant may  also  be  sufficient 
(Clark  V.  Bussel,  supra),  yet,  in 
such  case,  the  burden  is  on  the  one 
relying  thereon  to  show  by  clear 
and  satisfactory  proof  that  the  re- 
quest to  forbear  Was,  in  fact,  the 
inducing  cause  of  the  act  of  for- 
bearance.   Ibid. 

In  the  present  case  the  court  be- 
low, in  discussing  this  question, 
stated  there  was  an  actual  forbear- 
ance in  the  enforcement  of  the  pay- 
ment of  interest  for  a  period  of 
nearly  four  years,  and  such  for- 
bearance was  sufficient  considera- 
tion for  the  agreement  to  pay  com- 
pound interest.    The  difficulty  with 
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this  view  of  the  case  is  that  the 
record  fails  to  show  the  delay  of 
four  years  in  collecting  the  interest 
was  pursuant  to  a  request  or  prom- 
ise made  by  the  payee  to  the  maker. 
Under  the  circumstances,  there  was 
no  valid  agreement  to  pay  com- 
pound interest,  the  sureties  are  not 
prejudiced,  and  there  is  nothing  to 
effect  their  discharge  from  liability. 
The  judgment  is  reversed,  and 
the  record  remitted  to  the  court  be- 
low, with  directions  to  enter  judg- 
ment against  defendants  for  such 
sum  as  to  right  and  justice  may  be- 
long, unless  other  legal  or  equitable 
cause  be  shown  to  the  court  below 
why  such*  judgment  should  not  be 
entered. 


ANNOTATION. 

Agreement  by'  principal  to  pay  ccHupoimd  or  additional  interest,  as  releasing 

surety. 


The  general  principle  that  there 
must  be  a  consideration  for  the  agree- 
ment to  pay  compound  or  the  higher 
rate  of  interest  is  held  to  govern  in 
the  reported  case  (Schboyer  v. 
Thompson,  ante,  1567),  and,  there 
being  no  consideration,  the  agreement 
in  question  was  held  to  be  nudum 
pactum,  and  the  surety  not  released. 
That  there  must  be  a  consideration 
for  the  agreement  is  held  also  in 
Claiborne  v.  Birge  (1875)  42  Tex.  98. 

That  an  agreement  to  pay  a  higher 
rate  of  interest  furnishes  a  considera- 
tion for  an  agreement  to  extend  time, 
which,  if  for  a  definite  period,  releases 
a  surety,  is  well  sustained  by  the  au- 
thorities. Huff  V.  Cole  (1878)  45  Ind. 
300;  Callihan  v.  Tanner  (1842)  3  Rob. 
(La.)  299;  Eaton  v.  Waite  (1877)  66 
Me.  221  (dictum)  ;  McDowell  v.  Reese 
(1888)  10  Ohio  Dec.  Reprint,  303; 
Casey-Swasey  Co.  v.  Anderson  (1904) 
87  Tex.  Civ.  App.  223,  83  S.  W.  840; 
First  Nat.  Bank  v.  Harris  (1893)  7 
Wa^.  139,  34  Pac.  466. 

The  giving  of  a  new  note,  due  one 
day  after  date  and  bearing  a  higher 
rate  of  interest  than  that  borne  by  the 
original  note,  is  a  sufficient  considera- 
tion for  the  promise  of  the  creditor 
2  A.L.R.— 99. 


to  extend  time  of  payment,  and  re- 
leases an  indorser.  Shaw  v.  Nolan 
(1853)  8  La.  Ann.  25.  The  note  in 
this  case  had  been  protested  at  matur- 
ity for  nonpayment,  and  more  than 
two  years  after  its  maturity,  part  of 
the  amount  called  for  in  the  note  had^ 
been  paid  on  account,  and  for  the  bal- 
ance the  new  note  or  new  bill  was 
given,  payable  one  day  after  date. 

An  indorser  is  released  by  an  exten- 
sion of  time,  in  consideration  of  the 
maker's  agreement  to  pay  a  higher 
rate  of  interest.  Kittle  v.  Wilson 
(1878)  7  Neb.  76;  Arthur  v.  Lier 
(1858)  8  U.  C.  C.  P.  180;  Farrell  v. 
Oshawa  Mfg.  Co.  (1859)  9  U.  C.  C.  P. 
239. 

So,  an  agreement  to  pay  compound 
interest  is  a  consideration  for  an  ex- 
tension of  time.  Thus,  the  giving  of 
a  note  for  the  interest  due,  which  note 
itself  bears  interest,  thereby  in  effect 
providing  for  compound  interest,  is  a 
valid  consideration  for  the  promise  of 
th«  creditor  to  extend  the  time  of  pay- 
ment, and  releases  the  surety,  where 
the  extension  is  for  a  definite  period. 
Hugh  V.  Crum  (1901)  26  Ind.  App. 
465,  84  Am.  St.  Rep.  307,  59  N.  E. 
1076.    But  an  agreement  to  pay  corn- 
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pound  interest  on  a  note,  in  a  way 
prohibited  hj  statute,  is  no  considera- 
tion for  the  promise  of  the  holder  of 
the  note  to  extend  the  time  of  payment 
thereon,  so  as  to  relieve  the  surety. 
Moore  v.  Macon  Sav.  Bank  (1886)  22 
Mo.  App.  684. 

While  this  discussion  does  not  deal 
generally  with  the  e£Fect  of  actual 
payment  of  a  higher  rate  of  interest, 
or  of  compound  interest,  it  may  be 
stated  that  it  has  been  held  that  an 
indorser  of  a  promissory  note  is  re- 
leased by  the  receipt  by  the  creditor, 
from  the  debtor,  of  an  increased  rate 
of  interest,  in  advance,  on  the  note,  in 
accordance  with  a  parol  promise  which 
was  unenforceable,  and  pursuant  to 
the  creditor's  promise  to  extend  the 
time  of  payment,  as  such  receipt  is 
a  consideration  for  the  promise. 
Smith  V.  Pearson  (1877)  52  CaL  339. 
The  actual  payment  of  what  amounts 
to  compound  interest  is  a  considera- 
tion for  an  extension  of  time  which 
will  release  a  surety,  although  the 
agreement  to  pay  such  interest  may 
not  be  enforceable.  Commercial  Bank 
V.  Wood  (1893)  56  Mo.  App.  214. 

As  stated  above,  in  order  that  an 
extension  of  time  shall  work  the  re- 
lease of  a  surety,  it  must  be  for  a 
definite  period.  It  has  accordingly 
^een  held,  in  cases  in  which  there  was 
no  definite  extension,  that  ther^  was 
no  discharge  of  the  surety,  and  the 
effect  of  the  agreement  to  pay  in- 
creased interest  has  not  been  con- 
sidered. Bearse  v.  Lebowich  (1912) 
212  Mass.  344,  99  N.  E.  175.  It  is 
stated  in  this  case,  however,  that,  if  a 
loss  finally  resulted  from  the  increase 
in  the  rate  of  interest,  the  liability  of 
the  surety  would  be  diminished  to 
that  extent. 

The  foregoing  cases  have  had  to 
do  with  the  binding  effect  of  the  agree- 
ment. Assuming  that  the  agreement 
to  pay  compound  or  the  higher. rate 
of  interest  is  a  binding  one,  there 
arises  the  question  whether,  by  such 
an  agreement,  the  surety  is  dis- 
charged. Some  courts  adhere  to  the 
theory  that  an  agreement  of  the  prin- 
cipal to  pay  a  higher  rate  of  interest 
may  be  treated  as  an  independent 
agreement    of    the    principal,   which 


does  not  necessarily  discharge  a  sure- 
ty. Huff  v.  Cole  (1873)  45  Ind.  300, 
8.  c.  subsequent  appeal  in  Bucklen  v. 
Huff  (1876)  63  Ind.  474;  Moore  t. 
Macon  Sav.  Bank  (1886)  22  Mo.  App. 
685;  Knapp  v.  Mills  (1857)  20  Tex. 
123;  Tremper  v.  Hemphill  (1837)  8 
Leigh  (Va.)  623,  81  Am.  Dec.  673. 

It  may  be  suggested  that  there  is  no 
scope  for  the  application  of  this  view, 
if  the  consideration  relied  on  is  a  mere 
indulgence  or  an  agreement  to  extend 
time,  since  in  the  former  case  the 
agreement  to  pay  additional  interest 
would  not  be  binding  upon  the  princi- 
pal, for  lack  of  consideration,  and  in 
the  latter  case  the  agreement  to  ex- 
tend the  time  for  a  definite  period, 
being  supported  by  a  consideration, 
i.  e.,  the  agreement  to  pay  the  higher 
rate  of  interest,  would  itself  amount 
to  an  alteration  of  the  contract  which 
would  release  the  surety. 

An  indorsement  upon  the  back  of  a 
note,  of  an  agreement  to  pay  a  higher 
rate  of  interest,  has  been  held  not  to  be 
an  alteration  which,  of  itself,  will  dis- 
charge a  surety.    Huff  v.  Cole  (1873) 
45  Ind.  300,  approved  upon  subsequent 
appeal  in  Bucklen  v.  Huff  (1876)   53 
Ind.  474.    The  court,  in  the  original 
opinion,  says :    "We  do  not  regard  the 
contract  by  the  principal  in  the  note, 
shown  by  the  indorsement,  as  of  itself 
sufllcient  to  change,  alter,  or  super- 
sede the  contract   evidenced  by   the 
face  of  the  note.    It  was  the  agree- 
ment of  the  principal  to  pay  a  higher 
rate  of  interest  than  that  mentioned 
on  the  face  of  the  note.    It  does  not 
purport  to  be  an   alteration   of   the 
contract  evidenced  by  the  face  of  the 
note,  but  only  an  additional  stipula- 
tion to  which  the  principal  and  the 
creditor  only  are  parties.    Had  it  been 
upon  a  separate  paper,  it  would  hard- 
ly have  been  supposed  to  be  an  altera- 
tion of  the  note.    We  do  not  think  that 
the  doctrine  relating  to  the  alteration 
of  contracts  has  any  application   to 
the  case."  In  afSrming  this  decision, 
the  court  in  the  subsequent  opinion 
says:    "We  see  no  reason  to  change 
the  conclusions  then  arrived  at.   There 
are  reasons  which  we  think  are  con- 
clusive that  the  new  contract  did  not 
merge  or  abrogate  the  old,  in  respect 
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to  pajmient  of  interest.  If  the  new 
contract  merged  the  old  in  respect  to 
the  payment  of  interest,  that  result 
was  effected  the  moment  the  indorse- 
ment was  made  on  the  note.  If  that 
result  was  not  then  brought  about,  it 
was  not  afterwards  by  the  actual  ex- 
tension of  time.  But  we  have  seen 
that  the  plaintiff  did  not  stipulate  for 
any  definite  extension  of  time.  She 
might  have  brought  her  action  at 
once,  upon  the  notes  falling  due,  and 
have  recovered  in  accordance  with  its 
terms;  for  in  that  case  she  would  not 
have  granted  the  contemplated  exten- 
sion, which  was  to  be  the  sole  consid- 
eration for  the  new  agreement.  If  she 
might  have  then  brought  her  action 
upon  the  note,  and  have  recovered 
according  to  its  terms,  because  the 
old  agreement  as  to  interest  was  not 
merged  in  the  new,  she  may  do  it  now. 
No  event  has  occurred,  subsequent  to 
the  indorsement,  that  would  effect 
such  merger  of  the  old  contract  in  the 
new."  It  will  be  noticed  that,  in  the 
subsequent  opinion,  the  coi^rt  relies 
more  upon  the  fact  that  there  was  no 
consideration  for  the  agreement  to 
pay  the  higher  rate  of  interest  than 
upon  the  theory  that  it  was  an  in- 
dependent contract. 

The  case  of  Bucklen  v.  Huff  is  cited 
with  approval  in  Moore  v.  Macon  Sav. 
Bank  (1886)  22  Mo.  App.  686,  holding 
that  the  indorsement  on  the  back  of 
a  promissory  note,  of  an  agreement, 
"Compound  interest  to  be  allowed  on 
the  within  every  six  months,"  is  not 
a  material  alteration  of  the  note  which 
will  discharge  a  surety.  The  court 
states'  that  the  indorsement  on  the 
instrument  was  only  a  memorandum 
of  the  agreement  between  the  payee 
and  the  principal  maker  of  the  note, 
and  that  it  purported  to  bind  only  the 
principal  maker;  that  it  in  no  way 
purported  to  alter  the  meaning  and 
language  of  the  note,  or  to  be  a  part 
thereof;  that  it  showed  for  itself  that 
it  was  separate  and  apart  from  the 
note,  and  comes  within  the  rule  that, 
"if  the  new  writing  is  a  mere  memor- 
andum outside  of  the  note,  it  is  not  an 
alteration." 

In  adhering  to  the  theory  that  the 
surety  is  not  discharged  by  such  an 


agreement,  the  court  in  Knapp  v.  Mills 
(1857)  20  Tex.  123,  states  that  the 
principal  debtor,  who  was  expected  ta 
discharge  the  obligation,  might  for  a 
valuable  consideration,  "so  far  as  he 
was  concerned,  contract  to  pay  a 
larger  rate  of  interest  than  his  sure- 
ties would  be  liable  for."  A  default 
judgment  was  accordingly  rendered 
against  the  principal  and  sureties,  for 
the  principal  sum  and  interest  at  the 
legal  rate,  and  an  additional  judgment 
against  the  principal  for  the  higher 
rate  agreed  to  be' paid  by  him.  This 
judgment  was  affirmed  upon  an  appeal 
by  the  principal  debtor.  i 

An  additional  sealed  obligation  ex- 
ecuted by  the  principal  debtor  alone, 
written  below  a  principal  sealed  obli- 
gation, in  which  additional  obligation- 
the  principal  debtor  agreed  that  the 
principal  obligation,  which  was  with- 
out interest,~-should  bear  interest  from 
date,  has  been  held  not  to  release  the 
sureties.  Tremper  v.  Hemphill  (1837), 
8  Leigh  (Va.)  623,  31  Am.  Dec.  673. 
Parker,  J.,  states  that  the  additional 
agreement  "neither  amounted  to  a 
payment  of  the  bond,  nor  offered  a 
legal  excuse  for  not  paying  it.  The 
supplemental  paper  was  no  release  to 
the  principal,  and  consequently,  at 
law,  was  no  release  to  the  surety.  It 
cannot  be  pretended  that  the  princi- 
pal, by  indorsing  on  the  bond  a  prom- 
ise to  pay  interest  from  the  date,  was 
discharged  from  his  previous  obliga- 
tion. Then  it  was  no  discharge  of  the 
surety;  for  I  conceive  that,  at  law» 
nothing  which  does  not  discharge  the 
principal  can  discharge  the  surety, 
unless  it  affects  the  obligation  itself, 
by  erasure  or  alteration  in  a  material 
part,  with  the  consent  of  the  principal, 
but  without  the  consent  of  the  surety." 

The  payment  by  the  principal  debt- 
or of  a  higher  and  usurious  rate  of 
interest,  in  accordance  with  an  agree- 
ment entered  into  prior  to  the  giving 
of  the  note,  is  held  not  to  release  the 
sureties,  in  Brown  v.  Fountain  (1893) 
3  Tex.  Civ.  App.  227,  22  S.  W.  129. 

It  has  beeii  held  that  the  guarantors 
of  liabilities  which  a  principal  had 
incurred,  or  might  incur,  to  a  bank 
to  which  the  guaranty  was  given,  to 
the  extent  of  a  specified  amount  at  7 
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per  cent,  "which  it  is  agreed  the  same 
shall  bear,"  are  not  released  by  an 
agreement  to  pay  a  higher  rate  of  in- 
terest than  the  bank  could  lawfully 
charge,  nor  by  the  actual  payment  of 
some  interest  at  the  higher  rate.  The 
court  states  that,  while  the  excess 
was  a  mere  voluntary  payment  which 
the  debtor  could  not  recover,  in  so 
far  as  such  payments  exceeded  7  per 
cent  they  did  "not  bind  the  guar- 
antors, in  a  statement  as  against 
them  of  the  debtor's  account." 
Egbert  v.  National  Crown  Bank 
[1918]  A.  C.  (Eng.)  90S,  35  Times  L. 
R.  1. 

I  Some  cases,  in  denying  that  a 
surety  is  released  by  an  agreement  to. 
pay  a  higher  rate  of  interest,  which  is 
usurious,  expressly  base  the  decision 
upon  the  invalidity  of  the  agreement, 
and  hold  that  it  is  but  an  honorary 
undertaking  not  binding  in  law. 
Richmond  v.  Standclift  (1842)  14  Yt. 
258. 

'  It  thus  appears  that  the  view  is 
supported  in  a  number  of  cases  that, 
the  agreement  to  pay  compound  or  a 
higher  rate  of  interest  does  not  dis> 
charge  the  surety.  On  the  contrary, 
other  courts  treat  an  agreement  to 
pay  a  higher  rate  of  interest  as  a  ma- 
terial one,  which  discharges  a  surety. 
If  has  been  held  in  a  jurisdiction  in 
which  an  agreement  to  pay  a  higher 
rate  of  interest,  although  usurious, 
is  not  wholly  void,  but  voidable  to  a 
certain  extent  only,  that  an  agree- 
ment between  the  principal  and  payee 
for  a  higher  (and  usurious)  rate  of  in- 
terest, in  consideration  of  an  ex- 
tension of  time,  an  agreement  which 
was  executed  by  the  debtor's  paying 
the  interest  in  advance  and  the  cred- 
itor's extending  the  time,  released  the 
surety.  McDowell  v.  Reese  (1888)  10 
Ohio  Dec.  Reprint,  303.  The  note  in- 
volved bore  8  per  cent  interest;  the 
agreement  was  to  pay  12  per  cent. 
The  fact  that,  under  the  law  of  this 
state,  the  usurious  agreement  may 
have  reduced  the  rate  of  interest  col- 
lectable to  6  per  cent,  was  held  not  to 
prevent  the  change  from  releasing  the 


surety.  The  court  states :  "In  any 
event,  the  contract  is  changed,  and  it 
makes  no  difference  whether  the  new 
contract  is  better  for  the  surety  than 
the  one  he  made,  or  worse;  whether 
the  rate  of  interest  is  higher  or  low- 
er; he  can  truly  say.  This  is  not  the 
contract  I  made,  and  the  contract  I 
did  make  having  been  changed,  there 
is  no  contract  existing  that  I  did 
make." 

In  Bristol  &  W.  of  E.  Land,  Mortg. 
&  Invest.  Co.  v.  Taylor  (1893)  24  Ont. 
Rep.  286,  a  mortgagee  who  occupied 
the  relation  of  a  surety  after  an  as- 
signment of  the  mortgage  by  him, 
was  held  to  be  released  by  an  agree- 
ment between  the  assignee  and  the 
mortgagor,  extending  the  time  for  the 
payment;  of  the  mortgage  and  increas- 
ing the  rate  of  interest;  an  agree- 
ment which,  it  was  stipulated,  should 
be  read  and  construed  along  with  the 
mortgage,  and  treated  as  a  part  there- 
of. The  court  states  that  not  only 
was  the  alteration  in  the  time  of  pay- 
ment material,  but  also  the  alter- 
ation in  the  rate  of  interest. 

It  has  been  held  that  an  addendum 
written  below  the  signatures,  on  a 
sealed  note  bearing  interest  at  7  per 
cent,  saying:  "The  above  note  is  to 
'be  accounted  for,  with  interest  at  8 
per  cent  per  annum,"  and  signed  by 
the  principal  obligor  on  the  note,  con- 
stitutes a  material  alteration,  which 
will  avoid  the  note  as  against  a  surety 
thereon  who  did  not  consent  to  the  al- 
teration. Sanders  v.  Bagwell  (1890) 
32  S.  C.  238,  7  L.R.A.  743,  10  S.  E.  946. 
Upon  a  subsequent  appeal,  the  surety 
was  held  not  released,  because  he  had 
consented  to  the  addendum.  (1892) 
87  8.  C.  145,  15  S.  E.  714,  16  S.  E.  770. 

Changing  the  rate  of  interest  in  a 
note  from  6  to  7  per  cent  has  been 
held  to  be  a  material  alteration, 
which,  when  made  without  the 
surety's  consent,  discharges  him. 
Harsh  v.  Klepper  (1876)  28  Ohio  St. 
200.  This,  however,  is  a  question  of 
alteration  of  instruments,  which  is 
not  considered  herein.        W.  A.  E. 
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PENNSYLVANIA  COMPANY  FOR  INSURANCES  ON  LIVES  AND 
GRANTING  ANNUITIES,  Trustee,  etc.,  of  Mary  J.  Miles,  Deceased, 

V. 

CITY  OF  PHILADELPHLA,  Appt. 

Pennaylvanla  Supreme  Court -^  October  28,  1918, 
(262  Pa.  439,  105  AtL  680.) 

Witness  —  export  —  compelling  testimony. 

1.  A  witness  cannot  be  compelled  against  his  objection  to  testify  as  an 
expert  in  favor  of  a  private  litigant. 

[See  note  on  this  question  beginning  on  page  1576.] 


— testinKmy  for  public. 

2.  The  state  or  the  United  States 
may,  in  the  exercise  of  its  sovereign 
power,  call  upon  its  ciBzens  to  testify 
as  experts  in  matters  affecting  the 
Qommon  weal. 

—  testimony  in  favor  of  criminaL 

3.  The  state  may,  in  its  sovereign 
capacity,  exercise  its  power  to  compel 
one  of  its  citizens  to  testify  as  an 
expert  in  favor  of  another  citizen 
charged  with  crime. 

Contract  —  Inreach  —  ondertaking  to 
testify  as  expert. 

4.  An  action  for  breach  of  contract 
lies  for  breach  of  an  undertaking  to 
testify  as  an  expert  in  favor  of  a  liti- 
gant. 

Statute  —  special  —  wlmt  is.    . 

5.  A  statute  providing  interest  in 
case  of  an  exercise  by  municipal  cor- 


porations of  the  right  of  eminent  do- 
main is  special. 

Constitutimial  law  —  special  laws  — 
rate  of  interest 

6.  A  statute  providing  that  the  dam- 
ages caused  by  the  exercise  by  a  mu- 
nicipal corporation  of  the  right  of 
eminent  domain  shall  bear  interest  at 
a  specified  rate,  from  date  of  taking, 
violates  a  constitutional  provision 
against  special  laws  fixing  the  rate  of 
interest. 

Damages  —  eminent  domain  —  dimi- 
nntion. 

7.  The  damages  to  be  allowed  for 
an  exercise  by  a  municipal  corporation 
of  the  right  of  eminent  domain  must, 
if  claimed  for  a  time  during  a  portion 
or  all  of  which  the  owner  is  deriving 
an  income  from  the  property  or  oc- 
cupying it,  be  diminished  by  the 
amount  of  net  income  received  or  the 
rental  value  of  the  occupation. 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Common  Pleas, 
No.  3,  for  Philadelphia  County,  awarding  damages  to  plaintiff  for  the  tak- 
ing of  its  property  by  defendant,  in  opening  up  a  certain  street.   Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  John  P.  Connelly  and  Glenn 
C.  Mead,  for  appellant: 

A  real  estate  expert's  opinion  of 
market  value  is  not  a  "confidential 
communication." 

Philadelphia  v.  McManes,  17  Phila. 
75;  40  Cyc.  2892;  Holmes  v.  Gomegys, 
1  Dall.  439,  1  L.  ed.  213;  Sargeant  v. 
Johns,  206  Pa.  386,  66  Atl.  1051 ;  Seip's 
Estate,  163  Pa.  423.  43  Am.  St.  Rep. 
803,  30  Atl.  226. 

Expert  witnesses  may  be  required  to 
testify  from  the  knowledge  which  they 
have. 


Rogers,  Expert  Testimony,  2d  ed. 
T  188;  Larimer  County  v.  Lee,  3  Colo. 
App.  177,  32  Pac.  841 ;  Dixon  v.  People, 
168  111.  179,  39  L.R.A.  116,  48  N.  E. 
108 ;  Ex  parte  Dement,  53  Ala.  389,  26 
Am.  Rep.  611 ;  Meyer  v.  Standard  Life 
&  Acci.  Ins.  Co.  8  App.  Div.  74,  40  N. 
Y.  Supp.  419;  People  v.  Montgomery, 
18  Abb.  Pr.  N.  S.  207;  Summers  v. 
State,  5  Tex.  App.  365,  32  Am.  Rep. 
573;  Dawson  v.  Pittsburgh,  169  Pa. 
317,  28  Atl.  171. 

The  Interest  Act  of  June  1,  1916, 
P.  L.  685,  is  unconstitutional. 
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Union  Pass.  R.  Co.'s  Appeal,  81  *Pa. 
91;  Re  Road,  109  Pa.  44;  Provident 
Life  &  Trust  Co.  t.  Hammond,  230 
Pa.  407,  79  Atl.  628. 

All  property  holders  whose  property 
is  affected  by  the  exercise  of  the  right 
of  eminent  domain  should  be  treated 
alike,  no  matter  who  happens  to  exer- 
cise that  right;  there  should  be  no 
discrimination  and  no  unnecessary  re- 
striction of  the  class  benefited. 

Chalmers  v.  Philadelphia,  250  Pa. 
251,  96  Atl.  427;  Ayars's  Appeal,  122 
Pa.  266.  2  L.R.A.  577,  16  Atl.  356; 
Chalmers  v.  Philadelphia,  250  Pa.  251, 
95  Atl.  427;  Com.  v.  Casey,  231  Pa. 
170,  34  L.R.A.(N.S.)  767,  80  Atl.  78; 
Com.  ex  rel.  Brown  v.  Gumbert,  256 
Pa.  531,  100  Atl.  990;  Re  Ruan  Street, 
132  Pa.  257,  7  L.R.A.  193,  19  Atl.  219; 
Scowden's  Appeal,  96  Pa.  422;  Com. 
ex  rel.  Wait  v.  Schumaker,  255  Pa.  67, 
99  Atl.  214;  Ashworth  v.  Pittsburg 
R.  Co.  231  Pa.  639,  80  Atl.  981;  Re 
Wyoming  Street,  137  Pa.  494,  21  Atl. 
74;  Com.  v.  Clark,  14  Pa.  Super.  Ct. 
435;  Wood  v.  Philadelphia,  46  Pa. 
Super.  Ct.  573;  Beltz  v.  Pittsburg,  26 
Pa.  Super.  Ct.  66;  Com.  v.  Mintz,  19 
Pa.  Super.  Ct.  283. 

A  legal  exemption  from  a  demand 
is  a  vested  right  which  the  legislature 
may  not  interfere  with. 

Lewis  V.  Pennsylvania  R.  Co.  220  Pa. 
817,  18  L.R.A.(N.S.)  278,  69  Atl.  821, 
13  Ann.  Cas.  1142;  Kay  v.  Pennsylva- 
nia R.  Co.  65  Pa.  269,  3  Am.  Rep.  628; 
Richards  v.  Citizens'  Natural  Gas  Co. 
130  Pa.  37,  18  Atl.  600;  Klages  v. 
Philadelphia  &  R.  Terminal  Co.  160 
Pa.  886,  28  Atl.  862;  Philadelphia 
Ball  Club  v.  Philadelphia,  192  Pa.  632, 
46  L.R.A.  724,  73  Am.  St.  Rep.  835,  44 
Atl.  265;  Wayne  v.  Pennsylvania  R. 
Co.  231  Pa.  612,  80  Atl.  1097;  Hoffman 
V.  Philadelphia,  250  Pa.  1,  95  Atl.  322. 

The  charge  does  not  correctly  state 
the  measure  of  damages. 

Schuylkill  Nav.  Co.  v.  Thoburn,  7 
Serg.  &  R.  411 ;  Shano  v.  Fifth  Ave.  & 
H.  Street  Bridge  Co.  189  Pa.  246,  69 
Am.  St.  Rep.  808,  42  Atl.  128;  Penn- 
sylvania Schuylkill  Valley  R.  Co.  v. 
Cleary,  125  Pa.  442,  11'  Am.  St.  Rep. 
913,  17  Atl.  468;  Re  Sixty-second 
Street,  214  Pa.  137,  63  Atl.  426;  Daw- " 
son  v.  Pittsburgh,  169  Pa,  317,  28  Atl. 
171;  Reyenthaler  v.  Philadelphia,  160 
Pa.  196,  28  Atl.  840;  Struthers  v. 
Philadelphia  &  D.  C.  R.  Co.  174  Pa. 
291,  34  Atl.  443. 

Mr.  Maurice  Bower  Saul  for  appel- 
lee. 


Simpson,  J.,  delivered  the  opin- 
ion of  the  court: 

Plaintiff  recovered  a  verdict  and 
judgment  for  the  value  of  its  prop- 
erty taken  under  the  right  of  emi- 
nent domain.  The  property  is  sit- 
uated within  the  lines  of  the  im- 
provement referred  to  in  our 
opinion  in  Re  Philadelphia  Park- 
way, 250  Pa.  257,  95  Atl.  429.  De- 
fendant appeals. 

At  the  trial  defendant  called  two 
real  estate  men  as  expert  witnesses. 
They  were  objected  to  on  the 
ground  that  they  had  been  previ- 
ously employed  by  plaintiff  in  rela- 
tion to  the  same  matter,  had  made 
reports  to  plaintiff,  and  had  not 
been  released  from  that  employ- 
ment. On  being  examined  pre- 
liminarily, they  testiiied  that  they 
had  been  subpoenaed  by  the  city, 
but  objected  to  testifying  for  her 
because  of  their  employment  by 
and  report  to  plaintiff,  from  which 
employment  they  had  not  been  re- 
leased. It  appeared  from  the  offers 
of  proof  that  the  reason  plaintiff 
had  not  called  them,  and  why  de- 
fendant wished  to  do  so,  was  be- 
cause their  estimates  of  damage 
were  below  that  fixed  by  plaintiff's 
other  witnesses,  and  were  more 
nearly  in  accord  with  the  damages 
as  testified  to  by  defendant's 
witnesses.  The  court  below  sus- 
tained the  objection  "on  the  ground 
that  the  witness  still  maintains  a 
confidential  relation"  with  plaintiff. 

We  think  it  unnecessary  to  de- 
cide whether  or  not  the  reason  for 
sustaining  the  objection  is  a  sound 
one,  in  view  of  the  fact  that  the 
witnesses    themselves    objected    to 
being  required  to  testify  as  experts. 
The  process  of  the  courts  may  al- 
ways be    invoked   to   require   wit- 
nesses to  appear  and  testify  to  any 
facts  within  their  knowledge;  but 
no  private   litigant 
has  a  right  to  ask  expeA'^ 
them  to  go  beyond  f^JSI^*!,';* 
that.    The  state  or 
the  United  States  may  call  upon  ner 
citizens  to  testify  as  experts  in  mat- 
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ters  affecting  the  common  weal,  but 
that  is  because  of 
7^r""n"Hcr  the  duty  which  the 

citizen  owes  to  his 
government,  and  is  an  exercise  of 
its  sovereign  power.  So  also  where 
the  state  or  the  United  States,  in 
her  sovereign  capacity,  charges  the 
citizen  with  crime,  she  may,  if  need 
be,  lend  her  power  in  that  regard 
to  the  accused ;  for  she  is  vitally  in- 
terested, as  such  sovereign,  that 
public  justice  shall 
be  vindicated  with- 
in her  borders.  Per- 
under  like  circum- 
stances, she  may  also  lend  her  pow- 
er in  civil  cases.  But  the  private 
litigant  has  no  more  right  to 
compel  a  citizen  to  give  up  the 
product  of  his  brain  than  he  has  to 
compel  the  giving  up  of  material 
things.  In  each  case  it  is  a  matter 
of  bargain,  which,  as  ever,  it  takes 
two  to  make,  and  to  make  uncon- 
strained. If  it  be  true,  as  suggest- 
ed at  the  argument,  that  one  or 
both  of  the  witnesses  was  under 
some  obligation  to  the  city  in  this 
matter,  such  wit- 
contract-  ^g^g    ^^^^d    be  li- 

able for  his  breach 
of  contract,  as  in 
other  cases.  The  first,  second, 
third,  and  fourth  assignments  of 
error  are  overruled. 

The  fifth  assignment  alleges  er- 
ror in  charging  the  jury  as  follows : 
"In  addition  to  that  the  plaintiff 
would  be  entitled  under  the  Act  of 
June  1,  1915  (P.  L.  685),  to  6  per 
cent  interest  upon  that  value  from 
1906  to  the  present  time." 

This  act  (P.  L.  685)  provides 
"that  in  all  cases  where  private 
property  is  taken,  injured,  or  de- 
stroyed by  municipal  corporations 
invested  with  the  privilege  of  tak- 
ing private  property  for  public  use, 
the  damages  caused  by  such  tak- 
ing, injury,  or  destruction  shall 
bear  interest,  at  the  rate  of  6  per 
centum  per  annum,  from  the  date 
of  such  taking,  injury,  or  destruc- 
tion thereof." 

Defendant  alleges  that  said  act  is 


1»rea«li— nndcr- 
talclnc  to  testUy 
aa  expert. 


unconstitutional  for  several  rea- 
sons, only  one  of  which  need  be  con- 
sidered. Article  3,  §  7,  of  the  Con- 
stitution of  the  state  provides  that 
"the  general  assembly  shall  not 
pass  any  local  or  special  law  .  .  . 
fixing  the  rate  of  interest." 

That  the  Act  of  1915  is  special 
follows  from  the  fact  that  it  applies 
to  municipalities  only,  and  not  to 
all  public  and  quasi 
public  corporations  Iwha^*!?."""** 
invested   with    the 
power  of  eminent  domain.    That  it 
fixes  the  rate   of   interest,    quoad 
property    taken,    injured,    or    de- 
stroyed by  municipalities,  is  evi- 
dent from  the  reading  of  it. 

Plaintiff,  however,  in  answer  to 
this  conclusion,  invokes  the  right  of 
the  legislature  to  classify  the  sub- 
jects of  legislation,  and  to  legis- 
late for  each  class  separately, 
wheresoever  real  distinctions  exist 
between  the  classes;  and  points  to 
the  fact  that  municipalities  have 
the  right  to  plot  streets  over  private 
property,  without  then  taking  it, 
and  if  thereafter  they  do  take  it, 
they  will  be  liable  only  for  the  im- 
provements which  were  on  it  at  the 
time  of  the  plotting.  Unquestion- 
ably that  is  a  real  distinction  be- 
tween municipalities,  in  the  matter 
of  plotting  streets,  and  other  cor- 
porations invested  with  the  power 
of  eminent  domain.  Unhappily 
for  plaintiff,  however,  the  distinc- 
tion is  not  made  by  the  Act  of  1915. 
It  applies  to  municipalities  taking 
land  for  all  purposes,  not  merely 
for  the  location  of  streets;  and  it 
applies  not  to  the  location,  but  only 
"from  the  date  of  the  taking,  in- 
jury, or  destruction,"  a  matter 
necessarily  applicable  in  every  case 
of  eminent  domain.  We  must  hold, 
therefore,  that  the 
alleged  -distinction 
is  not  a  real  one, 
that  the  above- 
quoted  provision  of  the  Constitu- 
,tion  applies,  and  the  act  is  uncon- 
stitutional. 

It  is  not  necessary  to  consider  the 


Coaatltatlonal 
lavr— special 
lair*— rate  of 
Intereat. 
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other  amignments  of  error,  but  in 
order  to  prevent  an  abuse  of  our 
decisions,  particularly  that  in  the 
Philadelphia  Parkway  Case,  supra, 
we  deem  it  wise  to  add  a  further 
word  in  regard  to  the  damages  al- 
lowable for  delay.  Damaged  mean 
juat  what  the  word  implies,  and  no 
more.  If,  therefore,  they  are 
claimed  from  a  time  during  all  or  a 
portion  of  which  plaintiff  is  actu- 
ally deriving  an  income  from  the 
property,  the  damages  he  would 
otherwise  be    entitled    to    receive 


must  necessarily  be  reduced  by  the 
amount  of  the  net  »«■.■*»*- 

income,      as    of    the    eminent    doaalB 

date  that  net  in-  -**"•"«"• 
come  was  received.  Under  like  cir- 
cumstances,' if  plaintiff  occupies  the 
property,  the  damages  must  be  re- 
duced by  the  amount  of  the  net 
rental  value  thereof  during  such 
period. 

The  fifth  assignment  of  error  is 
sustained,  the  judgment  is  reversed, 
and  a  venire  facias  de  novo 
awarded. 


ANNOTATION. 
Power  to  compel  expert  to  testify. 


This  note,  as  indicated  in  its  title, 
is  confined  to  the  power  of  the  court 
to  compel  an  expert  to  testify,  or  the 
duty  of  the  expert  to  appear  in  obedi- 
ence to  process  and  testify,  and  is  not 
concerned  with  the  right  of  the  wit- 
ness to  recover  compensation  from  the 
party  calling  him,  though  some  cases 
in  which  that  was  the  actual  question 
have  been  cited  because  of  their  bear- 
ing on  the  question  under  considera- 
tion. 

It  has  been  said,  generally,  that  the 
rule  that  any  person  may  be  obliged 
to  appear  and  testify  to  any  matter  of 
fact  within  his  knowledge,  which 
bears  upon  the  matter  in  controversy 
in  a  litigation,  applies  to  expert  wit- 
nesses, in  Dixon  v.  People  (1897)  168 
IlL  179,  39  L.R.A.  117,  48  N.  E.  108; 
Walker  v.  Cook  (1899)  33  IlL  App. 
561 ;  Buchman  v.  State  (1877)  59  Ind. 
1,  26  Am.  Rep.  75,  2  Am.  Crim.  Rep. 
187;  United  States  v.  Howe  (1881) 
Fed.  Cas.  No.  15,404a;  United  States 
ex  rel.  Rock  Creek  Park  v.  Cooper 
(1893)  21  D.  C.  491;  Betts  v.  Clifford 
(Eng.)  Warwick  Lent  Assizes,  1858, 
cited  in  Rogers  on  Expert  Testimony, 
p.  437;  Butler  v.  Toronto  Mutoscope 
Co.  (1905)  11  Ont.  L.  Rep.  12,  6  Ont. 
Week.  Rep.  527,  5  Ann.  Cas.  992. 

It  was,  however,  held  in  Vanriper  v. 
Vanriper  (1885)  3  Lane.  L.  Rev.  (Pa.) 
165,  that  an  attachment  will  not  be  al- 
lowed against  a  physician,  who  is  re« 
garded  as  a  going  witness;  but  his 
deposition  should  be  taken. 


It  has  been  sought  to  draw  a  distinc- 
tion between  the  testimony  of  an  ex- 
pert witness  who  is  acquainted  with 
the  facts  about  which  he  testifies,  and 
an  expert  witness  who  is  called  upon 
to  give  his  opinion  in  reply  to  a  hypo- 
thetical question,  without  any  knowl- 
edge of  the  facts;  the  obligation  to 
testify  being  conceded  in  the  former 
case,  but  denied  in  the  latter.  Lord 
Campbell  declared  in  Betts  v.  Clifford 
(Eng.)  Warwick  Lent  Assizes,  1858, 
cited  in  Rogers  on  Expert  Testimony, 
p.  437,  that  a  scientific  witness  or  ex- 
pert was  not  bound  to  attend  upon  be- 
ing served  with  a  subpoena,  and  that 
he  ought  not  to  be  subpoenaed.  If  the 
witness,  however,  knew  any  question 
of  fact  he  might  be  compelled  to  at- 
tend, but  he  could  not  be  compelled 
to  attend  to  speak  merely  to  matters 
of  Opinion. 

Similarly,  in  Webb  v.  Page  (1843) 
1  Car.  &  K.  (Eng.)  23,  upholding  the 
right  of  an  expert  witness  to  demand 
compensation  before  testifying,  the 
decision  was  placed  upon  the  ground 
that  there  is  a  distinction  between  the 
case  of  a  man  who  sees  a  fact  and  is 
called  upon  in  a  court  of  justice  to 
prove  it,  and  that  of  one  who  is  se- 
lected by  a  party  to  give  his  opinion 
on  a  matter  with  which  he  is  peculiar- 
ly conversant  from  the  nature  of  his 
employment  in  life.  A  physician  who 
has  attended  a  person  who  was  injured 
may  be  required  to  disclose  on  the 
witness  stand  such  facts  as  are  within 
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tis  knowledge,  but  is  not  obliged  to 
«xpreas  an  opinion  as  a  physician  un- 
til his  fees  therefor  have  been  paid. 
Marquis. V.  Robidoux  (1900)  3  Qnebee 
Pr.  Rep.  433. 

There  is,  perhaps,  a  question  wheth- 
er the  decision  in  the  reported  case 
does  not  fall  within  the  principle  upon 
which  the  distinction  rests,  although 
the  opinions  which  were  sought  to  be 
elicited  from  the  witnesses,  if  ex- 
pressed, woiild  apparently  have  been 
based,  in  part  at  least,  on  familiarity 
with  the  particular  property  in  ques- 
tion. 

The  question  whether  an  expert  wit- 
ness could  be  compelled  to  testify  at 
all  upon  questions  of  a  scientific  char- 
acter, observes  the  court  in  United 
States  v.  Cooper  (1893)  21  D.  C.  491, 
was  at  first  one  of  difSculty,  which  was 
solved  in  favor  of  his  obligation  to  do 
so  upon  payment  of  reasonable  fees. 
The  subject-matter  of  the  testimony 
there  under  consideration  was  the 
presence  and  value  of  gold  deposits 
upon  certain  property,  and,  as  in  the 
reported  case,  the  witnesses  were 
familiar  with  the  particular  property 
involved. 

The  power  of  the  court  to  compel 
the  attendance  of  a  professional  or 
skilled  witness  who  has  no  actual  per- 
sonal knowledge  of  the  facts  of  the 
particular  case,  and  can  testify  only 
to  opinions,  is  intimated  in  Flinn  v. 
Prairie  County  (1895)  60  Ark.  204,  27 
L.R.A.  669,  46  Am.  St.  Rep.  168,  29  S. 
W.  459;  Barrus  v.  Phaneuf  (1896)  166 
Mass.  123,  32  L.R.A.  619,  44  N.  E.  141; 
Le  Mere  v.  McHale  (1883)  30  Minn. 
410,  15  N.  W.  682. 

The  earlier  cases  on  the  subject  an- 
notated affirm  the  obligation  of  an  ex- 
pert witness  to  testify,  where  his  rea- 
aonable  fees  beyond  the  common  wit- 
ness fees  have  been  tendered  him. 
Buchman  v.  State  (1877)  69  Ind.  1, 
26  Am.  Rep.  75,  2  Am.  Crim.  Rep.  187; 
Dills  v.  State  (1877)  69  Ind.  16;  Unit- 
ed States  V.  Howe  (1881)  Fed.  Cas. 
No.  16,404a;  United  States  v.  Cooper 
(D.  C.)  supra. 

In  consonance  with  these  decisions, 
and  based,  like  them,  upon  the  theory 
"that  a  private  litigant  cannot  avail 
himself  gratuitously  of  the  skill  and 


professional  experience  of  experts,  the 
reported  case  (Pennsylvania  Co.  v. 
Philadelphia,  ante,  1573)  upholds -the 
right  of  a  witness  to  refuse  to  testify 
as  an  expert,  as  to  a  matter  of  opinion, 
in  the  absence  of  a  contract  to  do  so. 

The  court  will  not  compel  the  at- 
tendance, merely  for  the  ordinary  wit- 
ness fees,  of  an  interpreter  or  expert 
who  has  failed  to  obey  a  subpoena,  un- 
less in  case  of  necessity.  Re  Roelker 
(1854)  1  Sprague,  276,  Fed.  Cas.  No. 
11,995. 

The  decisions  denying  the  right  to 
compel  expert  professional  and  scien- 
tific witnesses  to  testify,  without  com- 
pensation in  addition  to  the  ordinary 
fees  of  witnesses,  were  doubtless  in- 
fluenced by  the  English  cases,  based 
on  a  custom  exempting  professional 
witnesses  from  coerced  attendance  on 
the  same  terms  as  other  witnesses, 
such  as  Webb  v.  Page  (1843)  1  Car.  & 
K.  (Eng.)  23;  Clark  v.  Gill  (1864)  1 
Kay  &  J.  19,  69  Eng.  Reprint,  351,  2 
Eq.  Rep.  1108,  2  Week.  Rep.  652,  23  L. 
J.  Ch.  N.  S.  711;  Re  Working  Men's 
Mut.  Soc.  (1882)  L.  R;  21  Ch.  Div. 
(Eng.)  831,  51  L.  J.  Ch.  N.  S.  850,  47 
L.  T.  N.  S.  645,  30  Week.  Rep.  938; 
Wiltshire  v.  Marshall  [1866]  W.  N. 
(Eng.)  80,  which  uphold  the  right  of 
expert  witnesses,  before  testifying,  to 
demand  compensation  for  loss  of  time. 
'  The  weight  of  authority  inclines  to 
the  view  that  an  expert  witness  is  not 
entitled  to  demand  extra  compensation 
before  testifying  to  facts  within  his 
knowledge,  although  it  may  have  re- 
quired professional  study,  learning,  or 
skill  to  ascertain  them. 

Alabama. — Ex  parte  Dement  (1876) 
63  Ala.  389,  25  Am.  Rep.  611. 

Arkansas. — Flinn  v.  Prairie  County 
(1895)  60  Ark.  204,  27  L.R.A.  669,  46 
Am.  St.  Rep.  168,  29  S.  W.  459. 

California.— People  v.  Conte  (1912) 
17  Cal.  App.  771,  122  Pac.  450,  457. 

Colorado. — Larimer  County  v.  Lee 
(1893)  3  Colo.  App.  177,  82  Pac.  841. 

Georgia.— Dixon  v.  State  (1912)i  12 
Ga.  App.  17,  76  S.  E.  794. 

Illin<^— Dixon  v.  People  (1897) 
168  111.  179,  39  L.R.A.  117,  48  N.  E. 
108;  North  Chicago  Street  R.  Co.  v. 
Zeiger  (1899)  182  111.  9,  74  Am.  St. 
Rep.  157,  54  N.  E.  1006. 
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Minnesota. — State  v.  Teipner  (1887) 
86  Minn.  535,  32  N.  W.  678. 

Missouri.  —  Burnett  v.  Freeman 
(1907)  125  Mo.  App.  683,  103  S.  W. 
121,  on  subsequent  appeal  in  (1908) 
134  Mo.  App.  709, 115  S.  W.  488;  State 
V.  Bell  (1908)  212  Mo.  Ill,  111  S.  W. 
24. 

Ohio.— State  ex  reL  O'Neall  v.  Dar- 
by (1886)  9  Ohio  Dec.  Reprint,  725. 

Texas.— Summers  v.  State  (1879)  5 
Tex.  App.  365,  32  Am.  R^.  573. 

Canada. — Butler  v.  Toronto  Muto- 
scope  Co.  (1905)  11  Ont.  L.  Rep.  12, 
6  Ont.  Week.  Rep.  627,  5  Ann.  Cas. 
992.  The  reported  case  (Pennsylvania 
Co.  V.  Philadelphu,  ante,  1673)  is  not 
opposed  to  this  view,  if  the  distinc- 
tion previously  referred  to  between 
the  testilnony  of  an  expert  as  to  facts 
observed,  and  the  expression  of  an 
opinion,  is  to  be  admitted. 

This  conclusion  is  supported,  ar- 
guendo, in  Main  v.  Sherman  County 
(1905)  74  Neb.  155,  103  N.  W.  1038, 
denying  the  right  to  additional  com- 
pensation of  one  testifying  as  an  ex- 
pert, in  the  absence  of  a  special  con- 
tract. 

A  physician  called  as  a  witness,  who 
states  without  objection  the  condition 
of  a  patient  wliom  he  had  visited  pro- 
fessionally, cannot  then  refuse  to  give 
his  opinion  as  to  the  cause  of  the 
symptoms  he  had  discovered  unless  a 
professional  fee  is  paid  or  secured  to 
him,  on  the  ground  that  a  professional 
opinion  was  called  for,  as  the  opinion 
asked  for  was  pertinent  to  the  subject 
about  which  he  had  testified  volunta- 
rily. Wright  V.  People  (1884)  112  IlL 
540. 

A  physician  who  attended  the  de- 
ceased and  is  sworn  as  a  witness  at 
the  coroner's  inquest  is  legally  bound 
to  answer,  without  expert  compensa- 
tion, questions  as  to  the  effect  of  the 
medicines  administered  to  the  de- 
ceased, and  as  to  her  condition  and 
symptoms  when  he  first  saw  her.  Cora. 
V.  Higgins  (1889)  5  Kulp  (Pa.)  269. 
The  question  whether  a  physician  or 
surgeon  may  refuse  to  give  his  pro- 
fessional opinion  upon  the  witness 
stand,  unless  he  is  compensated  there- 
for, did  not  necessarily  arise  in  this 
case.    While  of  the  opinion  that  the 


witness  was  obliged  to  answer  both 
questions  propounded,  the  court  said: 
"As  to  the  latter,  there  can  be  no 
doubt.  He  was  simply  asked,  to  state 
what  he  saw." 

In  Fonda  v.  Bolton  (1888)  6  N.  J.  L. 
J.  240,  the  court,  in  denying  the  right 
of  a  civil  engineer  to  recover  compen- 
sation, in  the  absence  of  a  special 
agreement,  for  services  as  an  expert 
witness  concerning  the  results  of  a 
survey  which  the  party  calling  him 
had  employed  him  to  nuJce,  states  that 
if  a  person  attends  court  under  a  sub- 
poena as  a  witness,  he  is  bound  to 
testify  under  the  direction  of  the  court 
as  to  what  he  knows,  however  he  pro- 
cures the  knowledge,  and  that  a  re- 
fusal to  testify  as  to  special  knowl- 
edge acquired  by  him  would  be  a  ques- 
tion for  the  consideration  of  the  court. 

The  power  of  the  court  to  compel  a 
witness  to  make  a  study  of  the  case 
beforehand,  or  to  pay  attention  to  the 
body  of  the  evidence  -  introduced  by 
the  parties,  with  a  view  to  forming  an 
opinion  thereon,  was  doubted  or  de- 
nied in  Flinn  v.  Prairie  County  (1896) 
60  Ark.  204,  27  L.R.A.  669,  46  Am.  St. 
Rep.  168,  29  S.  W.  459;  People  v.  Conte 
(1912)  17  Cal.  App.  771,  122  Pac.  450, 
457;  Schofield  v.  Little  (1907)  2  Ga. 
App.  286,  58  S.  E.  666;  Barrus  v. 
Phaneuf  (1896)  166  Mass.  123,  32 
L.R.A.  619,  44  N.  E.  141;  People  v. 
Montgomery  (1872)  18  Abb.  Pr.  N.  S. 
(N.  Y.)  207. 

Philler  v.  Waukesha  County  (1909) 
139  Wis.  211, 26  L.R.A.  (N.S.)  1040, 131 
Am.  St  Rep.  1065,  120  N.  W.  829,  17 
Ann.  Cas.  712,  recognises  the  rule  that 
a  professional  witness  cannot  be  re- 
quired, without  reasonable  compensa- 
tion, to  make  preliminary  preparation 
or  perform  professional  services  for 
the  purpose  of  qualifying  himself  to 
give  expert  testimony. 

So,  a  physician  who  inspects  a  dead 
body  or  holds  a  post  mortem  examina- 
tion is  entitled  to  reasonable  compen- 
sation for  his  services.  Clark  County 
V.  Kerstan  (1895)  60  Ark.  508,  30  S. 
W.  1046;  Larimer  County  v.  Lee 
(1898)  3  Colo.  App.  177,  32  Pac.  841; 
Fairchild  v.  Ada  County  (1898)  6 
Idaho^  340,  55  Pac.  654;  Gaston  v. 
Marion   County    (1862)    3   Ind.  497; 
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Summers  v.  State  (1879)  6  Tex.  App, 
365,  32  Am,  Rep.  673. 

In  Allegheny  County  v.  Watt  (1846) 
8  Pa.  St.  462,  holding  that  a  physician 
who  makes  a  post  mortem  examination 
at  a  coroner's  inquest,  and  upon  an 
order  of  such  ofScial,  is  entitled  to 
reasonable  compensation,  the  court 
said:  "The  coroner  might  have  com- 
pelled him  to  swear  to  his  opinion  on 
a  superficial  view  of  the  body;  but  he 
could  not  have  compelled  him  to  touch 
it  or  do  the  more  nauseous  or  danger- 
ous work  of  opening  it."  This  state- 
ment is  quoted  with  approval  in  St. 
Francis  County  v.  Cummings  (1892) 
55  Ark,  419,  18  S.  W,  461,  where  the 
reason  for  it  is  said  to  be,  "because 
such  an  act  is  not  within  the  office  of 
a  witness. 

In  Ex  parte  Dement  (1876)  63  Ala. 
389,  26  Am.  Rep.  611,  upholding  the 
right  of  the  court  to  compel  a  physi- 
cian to  testify  in  a  murder  trial  as  to 
the  nature  and  character  of  the  wound 
received  by  the  deceased,  and  its  prob- 
able effect,  the  court  states  that  the 
question  whether  the  physician  or  sur- 


geon could  be  punished  as  for  a  con- 
tempt, for  refusing,  unless  paid  there- 
for, to  make  a  post  mortem  examina- 
tion or  undertake  any  other  operation 
requiring  skill  or  professional  train- 
ing, in  order  to  qualify  himself,  when 
ordered  by  the  court  so  to  do,  to  testify 
in  a  cause,  is  not  before  it,  and  that 
nothing  in  the  opinion  is  intended  to 
support  that  proposition. 

But  it  is  held  in  Summers  v.  State 
(1879)  6  Tex.  App.  866,  32  Am.  Rep, 
673,  that  where  a  medical  expert  has 
made  a  post  mortem  examination,  he 
can  be  compelled  to  disclose  the  re- 
sult of  that  examination  without  extra 
compensation. 

It  would  seem  that  one  who  is  sum- 
moned as  an  expert  would  perform  all 
that  the  court  could  require  of  him, 
if  he  testifies  to  such  opinions  as  he 
might  have  or  gives  proper  impromptu 
answers  to  such  questions  as  might 
be  put  to  him.  Barms  v.  Phaneuf 
(1896)  166  Mass.  123,  82  L,R.A.  619, 
44  N.  E.  141;  People  v,  Montgomery 
(1872)  13  Abb,  Pr.  N.  S.  (N.  Y.)  207. 

A,  W.  R. 


ANNA  CORCORAN,  Appt., 

V. 

B.  0,  JERREL. 

lotea  Supreme  Court— February  19,  1910. 

(—  Iowa,  — ,  170  N,  W.  776.) 

Libe]  —  testimony  before  commissioners  on  insanity  -^  privilege  — >  absence 
of  notice  to  accused. 

1,  Testimony  before  commissioners  convened  to  inquire  into  the  sanity 
of  a  person  does  not  lose  its  privilege  because  notice  of  the  proceedings 
was  not  served  upon  accused,  if  the  statute  does  not  provide  for  such 
notice. 

[See  note  on  this  question  beginning  on  page  1682.} 

Evidence  —  presumption  of  regular- 
ity of  oflScial  action. 

2.  Where  one  alleged  to  be  insane  is 
not  brought  before  the  commissioners 
for  hearing,  as  required  by  statute 
"unless  they  shall  be  of  opinion  that 


to  do  so  would  probably  be  injurious," 
the  presumption  is  that  the  board 
found  the  fact  of  probable  injury,  al- 
though the  record  does  not  afiirm- 
atively  show  such  finding. 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Mahaska 
County  in  favor  of  defendant  in  an  action  brought  to  recover  damages 
for  publication  of  an  alleged  libel  by  defendant.    Affirmed. 
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Statement  by  Stevens,  J.: 
This  is  an  action  for  damages 
claimed  to  have  resulted  from  the 
publication  of  alleged  libelous  state- 
ments. The  court  at  the  close  of  the 
evidence  sustained  defendant's  mo- 
tion for  a  directed  verdict,  and 
plaintiff  appeals. 

Messrs.  C.  W.  Prince,  E.  A.  Harris, 
J.  N.  Berry,  W.  E.  Westfall,  and  Mal- 
colm &  True  for  appellant. 

Messrs.  Borrell  &  Devitt  and  Dutch- 
er,  Davis,  &  Hambrecht,  for  appellee: 

The  alleged  libel  was  uttered  in  a 
judicial  proceeding  before  the  com- 
missioners  of  insanity,  of  which  pro- 
ceeding the  commissioners  had  juris- 
diction, and  it  was,  therefore,  privi- 
leged. 

25  Cyc.  381 ;  Rainbow  v.  Benson,  71 
Iowa,  301,  82  N.  W.  352;  Hess  v.  Mc- 
Kee,  150  Iowa,  409,  ISO  N.  W.  375;  17 
R.  G.  L.  §§  82,  87;  Perkins  v.  Mitchell, 
31  Barb.  461. 

If  the  court  did  not  have  jurisdic- 
tion of  the  person,  but  did  have  juris- 
diction of  the  subject-matter,  the 
defendant's  testimony  was  privileged. 

Lee  V.  Brooklyn  Union  Pub.  Co.  209 
N.  Y.  245,  103  N.  E.  155;  25  Cyc.  378; 
Usill  V.  Hales,  14  Cox,  C.  C.  61,  47  L. 
J.  C.  P.  N.  S.  323,  L.  R.  3  C.  P.  Div.  319, 
38  L.  T.  N.  S.  65,  26  Week.  Rep.  371; 
Rainbow  v.  Benson,  71  Iowa,  301,  82 
N.  W.  352;  Francis  v.  Wood,'  75  Ga. 
648 ;  Perkins  v.  Mitchell,  81  Barb.  461. 

No  notice  is  required  in  proceedings 
before  the  commissioners  of  insanity. 

Chavannes  v.  Priestley,  80  Iowa, 
816,  9  L.R.A.  193,  45  N.  W.  766. 

The  presence  of  the  person  against 
whom  the  information  is  filed  may  be 
required,  but  if  the  commissioners 
shall  be  of  the  opinion  that  such 
course  would  probably  be  injurious  to 
such  person,  or  attended  with  no  ad- 
vantage, they  may  dispense  with  such 
presence. 

Ibid.;  Re  Dowdell,  169  Mass.  887,  61 
Am.  St.  Rep.  290,  47  N.  E.  1033. 

The  fact  that  a  person  has  the  right 
to  institute  judicial  proceedings  to  de- 
termine the  necessity  and  propriety  of 
his  confinement  is  a  sufficient  protec- 
tion to  the  liberty  of  the  person  to 
meet  the  constitutional  requirements. 

Chavannes  v.  Priestley,  supra; 
Black  Hawk  County  v.  Springer,  58 
Iowa,  417,  10  N.  W.  791 ;  Re  Dowdell, 
169  Mass.  887,  61  Am.  St.  Rep.  290,  47 
N.  E.  1038. 


The  statutes  of  Iowa  make  ample 
provision  for  instituting  judicial  pro- 
ceedings to  determine  the  necessity 
and  propriety  of  the  confinement  of  a 
person  adjudged  insane. 

Chavannes  v.  Priestly,  80  Iowa,  821, 
9  L.R.A.  198,  45  N.  W.  766;  Black 
Hawk  County  v.  Springer,  68  Iowa, 
417,  10  N.  W.  791. 

Stevens,  J.,  delivered  the  opinion 
of  the  court : 

On  November  2, 1914,  Daniel  Cor- 
coran, a  brother  of  plaintiff,  caused 
an  information,  addressed  to  the 
commissioners  of  insanity,  to  be 
filed  in  the  office  of  the  clerk  of  the 
district  court  of  Mahaska  county, 
alleging  that  plaintiff  was  insane 
tind  a  fit  subject  for  custody  and 
treatment  in  the  state  hospital.  A 
vrarrant  was  issued  and  delivered  to 
the  sheriff  of  said  county,  command- 
ing him  to  take  her  into  custody 
and  bring  her  before  the  commis- 
sioners. The  return  of  the  sheriff 
is  not  dated,  but  certifies  that  he 
took  plaintiff  into  custody.  She  was 
not,  however,  taken  before  the  com- 
missioners. Dr.  J.  C.  Darranger,  a 
practising  physician,  was  appointed 
by  the  board  for  that  purpose,  and 
made  a  personal  examination  of 
plaintiff,  and  certified  in  writing  to 
the  commissioners  that,  in  his  opin- 
ion, she  was  a  fit  subject  for  custody 
and  treatment  at  the  hospital.  The 
defendant.  Dr.  Jerrel,  who  had  pre- 
viously been  employed  as  her  physi- 
cian, was  subpoenaed,  sworn,  and 
examined  upon  the  trial  before  the 
commissioners.  His  testimony  was 
reduced  to  writing  and  signed  by 
him.  He  testified  that,  in  his  judg- 
ment, plaintiff  was  insane  and 
should  be  sent  to  the  hospital  for 
proper  care  and  treatment.  All  of 
the  above  proceedings  were  had  on 
the  day  the  information  was  filed. 
On  the  following  day  plaintiff  was 
taken  by  the  sheriff  to  the  hospital 
at  Mt.  Pleasant,  where  she  was  con- 
fined for  a  period  of  about  five 
months,  when  she  was  paroled  to 
her  mother,  and  later  she  was  dis- 
charged as  cured.  Plaintiff  in  her 
petition  demands  damages  in  a  large 
sum,  alleging  that  the  statements 
.uttered  and  signed  by  him  before 
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the  commissioners  were  false,  ma- 
licious, and  libelous.  The  principal 
defense  relied  upon  by  counsel  for 
appellee  is  that  tiie  statements  com- 
plained of  were  made  as  a  witness 
imder  oath  upon  the  trial,  and  there- 
fore privileged. 

Plaintiff  seeks  to  avoid  the  plea  of 
privilege  upon  the  ground  that  no 
notice  was  served  upon  plaintiff  of 
the  proceeding  before  the  commis- 
sioners, and  that  same  was  wholly 
void.  It  is  conceded  that  no  notice 
of  the  proceeding  before  the  com- 
missioners was  served  upon  plain- 
tiff, and  that  she  was  not  taken 
before  them.  The  statute  does  not 
require  notice  of  the  filing  of  an  in- 
formation alleging  insanity,  or  of 
trial  thereon,  to  be  served  upon  the 
person  whose  sanity  is  to  be  inves- 
tigated. Section  2265  of  the  ^  Code 
provides  that  the  accused  shall  be 
taken  before  the  commissioners,  un- 
less they  shall  be  of  the  opinion  that 
to  do  so  would  probably  be  injuri- 
ous, or  attended  with  no  advantage 
to  the  person  alleged  to  be  insane, 
in  which  case  the  hearing  may  be 
conducted  without  his  presence. 
Any  citizen  of  the  county  or  relative 
of  the  person  alleged  to  be  insane 
may  appear  and  resist  the  applica- 
tion in  person,  or  by  counsel. 

The  record  does  not  disclose  an 
affirmative  finding  by  the  board  that 
the  condition  of  plaintiff  was  such 
^  that  it  would  be  in- 

preanmpu'aii  of  jurious  for  her  to 
ViSSS^ZtS^n.  be  present  at  the 
trial;  or.  that  same 
would  not  be  of  advantage  to  her, 
but  presumptively  such  was  the 
judgment  and  finding  of  the  com- 
missioners. While  the  legislature 
has  not  made  provision  for  notice 
of  the  hearing  before  the  commis- 
sioners, it  has  made  ample  pro- 
vision for  safeguarding  persons 
thus  accused.  Section  2267  of  the 
Code  provides  for  an  appeal  from 
the  finding  of  the  commissioners  to 
the  district  court,  and  §  2268  re- 
quires that  the  accused  be  dis- 
charged from  custody,  pending  such . 
appeal,  unless  the  commissioners 
find  that  his  condition  is  such  that 


he  cannot  with  safely  be  allowed  to 
go  at  large.  Section  2304  provides 
that,  upon  petition  to  a  district 
judge,  a  commission  may  be  ap- 
pointed to  examine  a  person  con- 
fined in  a  hospital  and  determine 
whether  he  is  insane,  and  this  pro- 
ceeding may  be  repeated  every  six 
ihonths.  Section  2306  also  provides, 
in  substance,  that  all  persons  con- 
fined as  insane  shall  be  entitled  to 
the  benefit  of  a  writ  of  habeas  cor- 
pus, and  that  the  question  of  insan- 
ity shall  be  decided  at  the  hearing 
thereon. 

As  we  understand  the  contention 
of  counsel  for  appellant,  it  is  not 
claimed  that  the  statements  of  de- 
fendant would  not  have  been  privi- 
leged if  due  notice  of  the  proceed- 
ings had  been  served  upon  plaintiff. 
We  held  in  Chavannes  v.  Priestley, 
80  Iowa,  316,  9  L.R.A.  193,  45  N.  W. 
766,  that  the  statute  does  not  re- 
quire the  service  of  notice,  and  that 
tiie  proceedings  are  not  invalid 
without  notice.  In  that  case,  the 
court  said :  "We  assume,  of  course, 
that  no  importance  is  attached  to 
an  idle  form  of  notice  in  such  a  case, 
as  where  it  would  not  be  understood 
because  of  the  infirmity,  or  the  no- 
tice for  any  reason  be  merely  for- 
mal. The  law  sometimes  provides 
for  these  formal  notices,  hut  it  is  in 
anticipation  of  results  not  to  be  con- 
templated in  this  class  of  proceed- 
ings with  the  precautionary  pro- 
visions of  the  statute  under  which 
they  are  conducted.  The  law  re- 
quires that  a  physician  shall  visit 
the  person,  and  examine  him,  and 
shall  confer  with  relatives  upon  the 
subject;  so  that  in  every  case  there 
is  actual  notice  to  relatives  who  may 
be  present,  and  would  be  likely  to 
take  an  interest  in  behalf  of  the  per- 
son. Any  citizen  of  the  county,  or 
relative,  may  appear  and  resist  the 
application,  and.  a  full  and  free  in- 
quiry is  permitted.  The  law  and 
the  courts  are  so  jealous  of  the 
rights  of  persons,  both  as  to  liberty 
and  property,  that  they  view  with 
distrust  any  proceedings  that  may 
affect  such  rights  in  the  absence  of 
notice;  and  to  our  minds  this  same 
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jealousy  pervades  the  statute  in 
question,  and  the  rulins:  considera- 
tion in  allowing  these  proceedings, 
in  the  absence  of.  the  party  and 
without  notice,  is  personal  to  him, 
and  designed  for  his  interest.  It  is 
not  a  case  in  which  he  is  adjudged 
at  fault,  or  in  default,  and  for  which 
there  is  a  forfeiture  of  liberty  or 
property,  but-  only  a  method  by 
which  the  public  discharges  its  duty 
to  a  citizen.  The  misfortunes  of  citi- 
2ens  sometimes  place  them  where, 
for  their  care  and  preservation,  re- 
straints are  necessary,  and  such  re- 
straints are  even  justified  at  the 
hands  of  private  persons.  They  are 
not  in  such  cases  'deprived  of  lib- 
erty,' within  the  meaning  of  the 
Constitution ;  and  plaintiff  bases  his 
claim  in  this  respect  upon  the  con- 
stitutional provision  that  'no  person 
shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of 
law.' " 

We  held  in  Black  Hawk  County  v. 
Springer,  58  Iowa,  417,  10  N,  W. 
791,  that  "the  inquest  of  lunacy  by 
a  board  of  commissioners  is  in  no 
sense  a  criminal  proceeding.  The 
restraint  of  an  insane  person  is  not 
designed  as  punishment  for  any 
act  done.  The  insane  are,  by  the 
law,  taken  into  the  care  and  cus- 
tody of  the  state,  for  treatment  for 
their  unfortunate  infirmity.    In  our 


opinion,  whatever  may  be  thought 
of  the  power  of  the  legislative  de- 
partment of  the  state  to  provide  a 
special  tribunal  for  the  examination 
of  persons  alleged  to  be  insane,  the 
safeguards  and  limitations  provided 
by  our  laws  for  the  correction  of 
any  abuse  which  may  arise  from  the 
acts  of  the  commissioners  are  ample 
for  the  protection  of  the  citizen." 

There  is  nothing  in  the  record  to 
indicate  that  defendant  was  actu- 
ated by  improper  motives,  or  that 
he  acted  in  bad  faith  toward  plain- 
tiff.   He  was  subpoenaed,  sworn,  and 
examined  as  a  witness,  and  his  tes- 
timony was  corroborated  by  that  of 
other  witnesses.    Whether  an  action 
for  libel  could  be  maintained  against 
him,  if  the  proceedings  had  been  for 
some  reason  invalid,  we  need  not 
determine,  as  that  question  is  not 
before     us.       The  t,hei_««ti- 
proceedings    before  mony  before 
tne    commissioners  oa  inaamty— 
were,  so  far  as  the  £Et;^"*J^ 
record  discloses,  in  notice  to 
all  respects  regular  ■*«"•**• 
and  valid,  and  all  of  the  statements 
made  by  the  defendant  were  clearly 
privileged. 

There  is  no  error  in  the  record, 
and  the  judgment  of  the  court  be- 
low is  affirmed. 

Ladd,  Ch.  J.,  and  Gaynor  and 
Salinger,  JJ.,  concur. 


ANNOTATION. 

Statement  or  tettiinony  in  lonacy  proceeding  ai  privfleged  within  law  olVM 

and  slander. 


The  general  rule  that  statements  in 
pleadings  or  testimony  in  a  judicial 
proceeding  are  privileged  (see  17  R. 
C.  L.  title.  Libel  &  Slander,  §§  82-87) 
has  been  applied  in  the  few  cases  of 
action  for  defamation  by  a  petition 
or  testimony  in  a  proceeding  to  com- 
mit an  alleged  lunatic  to  the  asylum. 
Comfort  V.  Young  (1897)  100  Iowa, 
627,  69  N.  W.  1032;  Reycraft  v.  Mc- 
Donald (1916)  194  Mich.  600,  160  N. 
W.  836;  Perkins  v.  Mitchell  (1860)  31 
Barb.  (N.  Y.)  461.  And  see  the  re- 
ported case  (Corcoran  v.  Jerrel,  ante,  ° 
.1§79). 


:  In  Perkins  V.  Mitchell  (N.  Y.)  su- 
pra, it  appeared  that  two  physicians 
filed  with  a  justice  of  the  peace  s 
sworn  statement  that  they  had  ex- 
amined a  certan  person,  and  that  he 
was,  in  their  opinion,  insane.  On  this 
statement  a  warrant  for  the  commit- 
ment of  the  person  mentioned  was  is- 
sued. It  was  held  that  the  statement 
was  privileged  absolutely,  provided 
the  justice  had  jurisdiction. 

In  Reycraft  v.  McDonald  (1916)  194 
Mich.  500,  160  N.  W.  836,  it  appeared 

.  that  the  defendant  made  to  the  judge 
of  probate  in  his  office  a   statement 
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that  the  plaintiff  was  insane,  where- 
upon the  judge  prepared  a  proper  peti- 
tion for  commitment,  which  the 
defendant  signed  and  verified.  The  de- 
fendant was  not  authorized  to  make 
such  a  petition,  not  being  of  the  class 
of  persons  who  were  authorized  by 
statute  to  petition  for  the  commitment 
,  of  an  alleged  lunatic.  In  an  action  for 
slander  based  on  the  statements  made 
prior  to  the  signing  of  the  petition,  it 
was  held  that  an  absolute  privilege 
attached.  The  court  said :  "Undoubt- 
edly the  authority  of  the  probate  court 
to  commit  a  i>erson  to  an  asylum  on 
the  ground  of  insanity  is  purely  statu- 
tory, and  it  is  conceded  that  defend- 
ant did  not  belong  to  any  of  the 
classes  of  persons  authorized  to  make 
the  petition.  But  does  this  fact  make 
his  communication  to  the  probate 
judge  any  less-  privileged?  .  .  . 
We  think  defendant's  communication - 
to  the  probate  judge  in  this  case  was 
equally  a  matter  of  absolute  privilege. 
It  was  made  for  the  purpose  of  insti- 
tuting legal  proceedings,  and  to  a 
court  having  jurisdiction  of  the  sub- 
ject-matter." 

In   Comfort  v.  Young    (1897)    100 
Iowa,  627,  69  N.  W.  1032,  it  appeared 


that  an  information  was  filed  with  the 
board  of  commissioners  for  the  in- 
sane, charging  that  a  person  named 
was  a  fit  subject  for  custody  and  treat- 
ment in  the  state  insane  asylum.  It 
was  held  that  the  charge  was  privi- 
leged conditionally,  but  that  the  issue 
of  actual  malice  should  be  left  to  the 
jury. 

In  the  reported  case  (Corcoran  v. 
Jerbel)  it  is  held  that  the  testimony 
of  a  physician  before  a  lunacy  com- 
mission is  privileged,  though  no  no- 
tice of  the  lunacy  proceeding  has 
been  given  to  the  alleged  lunatic. 

As  bearing  collaterally  on  the  ques- 
tion under  discussion,  it  has  been  held 
in  several  cases  that  a  person  on 
whose  complaint  or  testimony  a  per- 
son is  committed  to  an  insane  asylum 
is  not  liable  for  false  imprisonment, 
in  the  absence  of  malice  or  negligence. 
Hewlett  V.  George  (1891)  68  Miss. 
70S,  IS  L.R.A.  682,  9  So.  885;  Bacon  v. 
Bacon  (1898)  76  Miss.  458,  24  So.  968; 
Force  v.  Probasco  (1881)  43  N.  J.  L. 
639;  Higenbotam  v.  Green  (1881)  25 
Hun  (N.  Y.)  214;  Hurlehy  v.  Martine 
(1890)  56  Hun  (N.  Y.)  648,  81  N.  Y. 
S.  R.  471,  10  N.  Y.  Supp.  92. 

W.  A.  S. 


WELCH  LUMBER  COMPANY,  PlfF.  in  Err.,      , 

V. 

CARTER  BROTHERS  &  BIRD  et  al. 
(Two  cases.) 

Ifese  Virginia  Supreme  Court  of  Appeals— March  SI,  1916. 
(78  W.  Va.  11,  88  S.  E.  1034.) 

Garnishment  —  privilege  —  waiver. 

1.  Exemption  of  public  corporations  from  process  of  garnishment  is 
not  a  personal  privilege  which  may  be  waived  by  them,  by  appearance 
and  answer,  but  one  based  on  principles  of  public  policy,  and  which  can- 
not be  waived. 

[See  note  on  this  question  beginning  <m  v^ge  1586.] 


—public  corporation. 

2.  Municipal  corporations  or  other 
public  cotporations,  on  principles  of 
public  policy,  are  not  liable  to  gar- 
nishee process. 

Statute    —    constmctton    —    pnldic 
corporations. 

3.  Statutes  relating  to  attachment 

Headnotes  by  MHiLEK,  J. 


and  garnishment,  and  making  cor- 
porations, as  other  persons,  amenable 
to  legal  process,  and  defining  the  word 
"person"  to  include  corporations,  are 
generally  construed  not  to  include 
public  corporations. 
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Erbor  to  the  Circuit  Court  for  McDowell  County  to  review  a  judgment 
quashing  defendants'  suggestions  on  separate  judgments  with  respect  to 
money  in  the  hands  of  the  board  of  education,  garnishee,  and  awarding 
costs.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.         Anderson,         Strother,     moved  the  court  to  quash  the  said 


Hughes,  &  Curd,  for  plaintiff  in  error: 
A  board  of  education  is  subject  to 
garnishment  in  this  state. 

.  1  Dill.  Mun,  Corp.  4th  ed.  §  101; 
Rodman  v.  Musselman,  12  Bush,  854, 
23  Am.  Rep.  724;  Waples,  Attachm.  & 
Garnishment,  312;  Portsmouth  Gas 
Co.  V.  Sanford,  97  Va.  124,  45  L.R.A. 

•  246,  75  Am.  St.  Rep.  778,  33  S.  E.  516 
Bray  v.  Wallingford,  20  Conn,  416 
Newark  v.   Funk,   15   Ohio   St.  462 
Hicks  V.  Roanoke  Brick  Co.  94  Va.  741, 
27  S.  E.  696. 

Messrs.  G.  W.  Howard  and  Sanders, 
Crockett,  &  Kee  for  defendants  in 
error. 

Miller,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff,  a  judgment  creditor  of 
defendants,  in  two  several  judg- 
ments obtained  in  Mercer  county, 
sued  out  writs  of  fieri  facias  there- 
on, and  by  proper  proceedings  in 
McDowell  county  caused  the  board 
of  education  of  Brown's  creek  dis- 
trict, in  that  county,  to  be  sum- 
moned in  each  case  to  answer,  as 
garnishee,  the  suggestion  that  it 
was  indebted  to  the  defendants, 
and  that  by  virtue  of  the  said  writs 
of  fieri  facias,  and  the  lien  thereof, 
there  was  a  liability  upon  it  for  the 
amounts  thereof. 

The  board  of  education,  duly 
summoned,  appeared  and  answered, 
admitting  liability  to  the  judgment 
debtor  as  suggested,  and  the  Union 
Bank  &  Trust  Company,  and  E.  E. 
Carter,  claimants  of  the  funds  or 
liability  so  proceeded  against,  by 
summons  served  upon  them,  were 
required  to  appear  before  the  cir- 
cuit court  of  McDowell  county,  and 
state  the  nature  of  their  claim  and 
maintain  or  relinquish  the  same, 
and  in  the  meantime  further  pro- 
ceedings in  said  actions  were 
stayed. 

By  consent  and  'agreement  of  all 
the  parties  the  two  cases  were  heard 
together.  The  claimants  of  the  mon- 
ey in  the  hands  of  the  garnishee 


suggestions,  and,  so  far  as  the  rec- 
ord shows,  interposed  no  other  plea 
or  defense  thereto. 

At  a  subsequent  term  thereof, 
held  July  31,  1915,  the  circuit  court 
pronounced  the  judgment  now 
complained  of,  that  said  motion  to 
quash  said  suggestions  be  sustained 
and  the  same  dismissed,  a:;signing 
therein  as  a  ground  therefor  that 
"said  board  of  education  of  Brown's 
creek  district  of  McDowell  county 
is  not  subject  to  garnishment,"  and 
adjudging  also  that  the  defendants 
recover  from  plaintiff  their  costs 
in  and  about  their  defense  to  said 
suggestions,  in  that  behalf  expend- 
ed, including  an  attomey^s  fee  of 
$10  in  each  case,  and  it  is  to  this 
judgment  that  the  Welch  Lumber 
Company  obtained  the  present  writ 
of  error. 

Two  points  of  error  are  assigned 
and  relied  on :   First,  the  quashing 
-of  the  suggestions  in  each  case ;  sec- 
ond, the  judgment  for  costs  in  favor 
of  the  defendants  in  said  actions. 

On  the  first  point  it  is  contended 
that  the  board  of  education,  sum- 
moned as  garnishee,  was  alone  en- 
titled to  challenge  its  liability  to 
garnishee  process,  and,  not  having 
specifically  done  so,  the  claimants 
of  the  money  owing  by  it  to  the 
judgment  debtors  and  in  its  hands 
were  not  entitled  to  be  heard  on 
motions  to  quash  the*  process 
against  them,  and  especially  so 
without  complying  with  the  process 
against  them,  to  appear  and  state 
the  nature  of  their  claims  and 
-maintain  or  relinquish  them. 

By  the  great  weight  of  authority, 
a  municipal  corporation,  or  other 
public    corporation,  o,^,.„„„,_ 
on     prmciples     of  p>biie  nor. 
public  policy,  is  not  »•*»«"• 
liable  to  garnishee  process.    1  Dill. 
Mun.  Corp.  5th  ed.  §  249,  and  cases 
cited ;  Waples,  Attachm.  &  Garnish- 
ment, 313;  2  Wade,  Attachm.  §  345. 
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But  the  authorities  are  by  no  means 
uniform  on  this  question.  Amonsr 
the  cases  cited  to  the  contrary  are 
Portsmouth  Gas  Co.  v.  Sanford,  97 
Va.  124,  45  L.R.A.  246,  75  Am.  St. 
Rep.  778,  33  S.  E.  516,  and  Hicks  v. 
Roanoke  Brick  Co.  94  Va.  741,  27 
S.  E.  596.  Many  of  the  cases  re- 
ferred to  in  the  text  books  are  re- 
viewed, but  the  question  not  decid- 
ed, in  our  case  of  Brown  v.  Gates, 
15  W.  Va.  131.  The  Virginia  de- 
cisions are  not  binding  upon  us, 
and  were  evidently  influenced  by  a 
recent  statute  of  that  state  respect- 
ing public  officers,  and  regarded  as 
having  changed  the  rulp  of  public 
policy  in  that  state. 

Counsel  for  plaintiff,  in  support 
of  their  contentions,  present  an 
argument  based  on  the  provisions 
of  our  statute  relating  to  attach- 
ment and  garnishment,  and  the 
effect,  as  a  lien,  of  the  writ  of  fieri 
facias,  and  authorizing  such  corpo- 
ration to  be  sued,  etc.,  and  defining 
the  meaning  of 
2lS'.1lS;«fi^  "person"  to  include 
atnbite  ^^^^  corporations,  etc. 
corpora  on  ^^^    acpording    to 

the  weight  of  authority  statutes 
such  as  these,  unless  by  express 
words,  are  construed  not  to  include 
public  corporations.  14  Am.  &  Eng. 
Enc.  Law,  2d  ed.   812,  and  cases 

While  there  are  some  decisions 
holding  to  the  contrary,  we  are  dis- 
posed to  adopt  the  rule  which  best 
accords  with  the  weight  of  author- 
ity, and  to  hold  that  a  municipal  or 
other  public  corporation  is  not  liable 
to  the  process  of  garnishment. 

But  it  is  suggested  that  the  ex- 
emption  from  process  of  garnish- 
ment is  a  personal  privilege  of  the 
corporation,  and  that  the  board  of 
education,  by  appearance  and  an- 
swer admitting  liability,  waived 
this  privilege,  and  submitted  itself 
to  tile  judgment  of  the  court.  Here 
2  A.L.R.— 100. 


Gmrntaltmeat— 
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again  we  find  the  authorities  in 
conflict.  A  number  of  the  text- 
writers  would  s€^m  to  afiirm  this 
proposition.  2  Shinn,  Attachm.  & 
Garnishment,  §  502  (c)  ;  Drake,  At- 
tachm. 6th  ed.  §  516b ;  3  Abb.  Mun. 
Corp.  I  1153.  But  the  weight  of 
authority,  we  think,  is  opposed  to 
this  view  also.    Where  the  question 

depends  upon  prin- 

ciples  of  public  pol-  prij~iie«« 
icy,  as  in  most  ''•»'*'• 
states,  and  not  upon  some  statutcr 
as  in  Iowa  and,  perhaps  now,  in 
Virginia,  it  is  not  perceived  that 
such  exemption  from  process  based 
on  public  policy  is  one  which  can 
be  waived.  The  public  policy  which 
would  forbid  the  process  in  the  first 
instance,  it  seems  to  us,  would  pre- 
clude the  right  of  waiver.  14  Am. 
&  Eng.  Enc.  Law,  2d  ed.  813,  and 
notes.  Such  is  the  reasoning  of 
the  supreme  court  of  Utah,  in  one 
of  the  cases  cited.  Van  Cott  v.  Pratt, 
11  Utah,  209,  39  Pac.  827.  And 
such  is  the  conclusion  reached  by 
the  other  members  of  the  court.  If 
uninfluenced  by  them,  this  being  a 
case  of  first  instance  in  this  state, 
I  would  be  inclined  to  follow  the 
opinion  of  the  great  text-writers 
on  the  subject,  as  being  founded  on 
the  better  reason.  I  see  little  merit 
in  the  argument  based  on  consider- 
ation of  public  inconvenience,  etc. 
The  rules  now  adopted,  I  fear,  are 
liable  to  be  made  the  instruments 
of  fraud  and  imposition  by  uncon- 
scionable contractors  of  public 
buildings  and  other  public  works. 

On  tile  question  of  costs  present- 
ed we  see  no  error.  The  judgment 
for  costs  is  not  in  favor  of  Carter 
and  the  Union  Bank  &  Trust  Com- 
pany alone.  That  judgment  is  in 
favor  of  the  defendants  generally. 

These  conclusions  result  in  af- 
firmance of  the  judgment. 

Petition  for  rehearing  denied, 
June  2,  1916. 
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ANNOTATION. 
Right  of  mnnicqial  corporation  to  wiuve  immunity  from  garnishment. 


In  some  jurisdictions  the  right  to 
garnish  municipal  corporations  is  up- 
held. In  these,  of  course,  the  ques- 
tion of  a  waiver  of  the  right  or  privi- 
lege of  exemption  does  not  arise. 

It  will  be  observed  that  in  the  re- 
ported case  (Welch  Lumber  Co.  v. 
Carter  Bros,  ante,  1583)  it  was  held 
that  the  exemption  of  the  municipal- 
ity from  garnishment  could  not  be 
waived,  the  view  being  taken  that  the 
public  policy  which  forbade  the  proc- 
ess in  the  first  instance  precluded  a 
waiver. 

This  case  is  supported  by  other  de- 
cisions, but  a  conflict  exists  on  the 
question. 

In  Van  Cott  v.  Pratt  (1895)  11 
Utah,  209,  39  Pac.  827,  it  was  held 
that  the  exemption  of  a  municipality 
from  garnishment .  was  not  a  mere 
privilege,  but  a  legal  right,  which 
inured  to  the  benefit  of  the  public, 
and  that  an  ordinance  attempting  to 
waive  the  right  was  void.  The  court 
said:  "Counsel  for  appellant  insist 
that  exemption  from  process  of  gar- 
nishment is  a  privilege  which  the  re- 
spondent may  waive  at  its  option,  and 
cite  several  cases  which  appear  to  sus- 
tain their  view;  but  we  think  the 
weight  of  authority  is  to  the  effect 
that  a  municipality  cannot  waive  such 
exemption,  and  especially  is  this  true 
where  the  exemption  is  based  on  the 
grounds  of  public  policy,  and  is  not 
effected  by  statute.  This  court,  in 
the  case  of  Chamberlain  v.  Watters 
(1894)  10  Utah,  298,  37  Pac.  566,  held 
that  §  3455,  Utah  Comp.  Laws  1888, 
authorizing  garnishment  of  corpora- 
tions, did  not  apply  to  a  municipal 
corporation,  and  that  such  a  corpora- 
tion could  not  be  subjected  to  such 
proceedings  upon  any  principle  of 
public  policy.  If,  then,  as  this  court 
has  held,  the  process  of  garnishment 
is  without  statutory  authority,  and  in 
violation  of  public  policy,  when  it  is 
sought  to  be  enforced  against  a  mu- 
nicipality, how  can  such  municipality 
waive  the  exemption?  Such  exemp- 
tion is  not  a  mere  privilege,  as  claimed 


by  counsel  for  the  appellant.  It  is  a 
legal  right,  which  inures  to  the  benefit 
of  the  public.  It  is  not  upheld  for  the 
benefit  of  the  public  officer,  but  be- 
cause the  public  must  not  be  incon- 
venienced or  harassed  by  such  pro- 
ceedings, in  suits  in  which  it  has  no 
interest,  and  have  the  managefment  of 
its  affairs  and  the  efficiency  of  its  of- 
ficers interfered  with  for  the  benefit 
of  the  private  individual.  The  ques- 
tion of  the  liability  of  municipal  cor- 
porations to  process  of  garnishment 
at  the  suit  of  a  private  party  has  often 
been  before  the  American  courts,  and, 
while  their  decisions  are  not  uniform, 
still  it  seems  that  a  large  majority  of 
the  cases  hold  that  no  such  liability 
exists ;  and  the  reason  of  the  rule  de- 
clared by  those  cases  appears  to  rest 
upon  that  public  principle  which  ex- 
empts members  of  the  legislature,  for- 
eign ministers,  ambassadors,  and  oth- 
er functionaries,  while  in  the  public 
service,  from  civil  arrest  or  other  legal 
embarrassment,  at  the  suit  of  a  private 
person.  The  exemption  is  granted 
from  public  necessity,  in  order  that 
the  business  of  the  municipality  may 
be  transacted  by  its  officers,  without 
interference  -a^sing  from  suits  in 
which  the  public  is  not  interested; 
and  a  municipal  corporation  cannot 
waive  such  a  right  by  ordinance  or  by 
previous  agreement.  Courts  will  dis- 
regard all  agreements  or  arrange- 
ments made  in  contravention  of  pub- 
lic policy." 

Some  courts  have  taken  the  view 
that  the  immunity  is  jurisdictional  in 
its  character. 

Thus,  in  Porter  &  B.  Hardware  Co. 
V.  Perdue  (1894)  105  Ala.  293,  53  Am. 
St.  Rep.  124,  16  So.  713,  it  was  held 
that  garnishment  was  a  statutory 
remedy,  over  which  the  courts  were 
without  jurisdiction  to  grant  relief 
unless  parties  were  within  the  terms 
of  the  statute,  and  that  public  corpora- 
tions were  not  within  the*  purview  of 
the  Alabama  garnishment  statute,  so 
that  no  court  could  acquire  jurisdic- 
tion over  them,  even  although  they  at- 
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teihptftd  to  ccmsent,  or  waive  the  ex- 
«mption. 

And  in  Taylor  t.  Knipe  (1870)  2 
Pearson  (Pa.)  151,  it  was  decided  that 
the  delay  of  a  board  of  school  control, 
in  failing  to  move  to  set  aside  an  at- 
tachment of  a  claim  against  the  pub- 
lic corporation  for  about  nine  months 
after  the  appearance  was  entered,  did 
not  give  the  court  power  to  proceed, 
as  the  want  of  power  was  jurisdiction- 
al, and  could  not  be  waived. 

The  position  has  been  taken  in  some 
«ase8  that  the  immunity  belonged  to 
the  creditor  of  the  municipal  corpora- 
tion, and  could  not,  therefore,  be 
waived  by  the  latter. 

Thus,  in  School  Dist.  v.  Gage  (1878) 
89  Mich.  484,  33  Am.  Rep.  421,  it  was 
held  not  consistent  with  public  policy 
to  subject  the  wages  of  school-teach- 
et9  to  garnishment,  or  to  allow  public 
corporations  to  be  'brought  needless- 
ly into  litigation ;  and  that  the  right  of 
exemption  of  the  wages  of  a  teacher 
belonged  to  him,  and  that  the  school 
district  could  not  waive  it  by  appear- 
ing and  answering  in  a  garnishment 
proceeding. 

And  in  Sherman  v.  Shobe  (1900)  94 
Tex.  126,  86  Am.  St.  Rep.  825,  58  S. 
W.  949,  where  it  was  sought  to. gar- 
nish a  county  for  money  due  on  ac- 
count of  the  care  of  smallpox  patients, 
it  was  held  that  it  was  the  interest  of 
the  creditor  whose  right  was  involved, 
and  that  the  garnishee  could  not,  as 
against  him,  waive  the  right  of  ex- 
emption. The  court  said :  "The  claim 
that  a  county  could  waive  the  want 
of  a  law  to  subject  it  to  the  process  of 
garnishment,  when  brought  to  its  last 
analysis,  amounts  to  the  assertion  that 
a  debtor  may  elect  to  pay  his  debt  to 
the  creditor  of  his  creditor,  rather 
than  to  the  creditor  himself.  On  the 
contrary,  the  rule  is  that  the  gar- 
nishee cannot,  as  against  the  defend- 
ant in  the  judgment  or  in  the  original 
proceeding,  even  accept  or  waive  serv- 
ice of  the  writ." 

As  before  stated,  a  conflict  exists  as 
to  the  right  of  a  municipal  corporation 
to  waive  the  right  of  immunity. 

In  Las  Anamas  County  v.  Bond 
(1877)  3  Colo.  411,  the  court  stated 
that  the  exemption  of  a  county  from 


garnishment  might  be  waived  by  ap- 
pearance and  submission  to  liability, 
but  held  that  there  was  no  waiver  in 
that  case,  as  the  county  had  entered 
no  appearance. 

This  case  was  cited  in  Stermer  y. 
La  Plata  County  (1895)  5  Colo.  App. 
379,  38  Pac.  839,  as  holding  that  a 
county's  exemption  from  garnishment 
might  be  waived  by  appearance  and 
submission  to  liability,  but  it  was  held 
that  np  waiver  resulted  in  the  case  at 
bar,  by  reason  of  the  county  clerk's 
having  filed  an  answer  and  supple- 
mental answer,  as  he  had  no  author- 
ity to  do  so;  nor  by  reason  of  a  filing 
of  a  motion  to  dismiss  by  the  county 
attorney,  as  this  was  not  a  submission 
to,  but  a  denial  of,  liability. 

The  right  to  waive  the  immunity 
has  also  "been  recognized  in  Iowa. 
Thus,  in  Glapp  v.  Walker  (1868)  26 
Iowa,  315,  it  was  held  that  the  privi- 
lege of  exemption,  given  by  a  statute 
providing  that  a  municipal  corpora- 
tion should  not  be  garnished,  was  one 
which  such  a  corporation  might  insist 
upon,  or  waive,  as  it  deemed  best ;  and 
it  was  held  that  the  privilege  was 
waived,  where  a  school  district  which 
was  garnished  filed  an  answer,  admit- 
ting indebtedness  to  a  certain  amount, 
and  the  garnishor  filed  a  replication, 
claiming  a  greater  indebtedness,  and  a 
trial  was  had  on  this  issue,  resulting 
in  the  garnishor's  favor;  whereupon 
the  garnishee  moved  for  a  new  trial, 
but  did  not  set  up  its  right  of  exemp-' 
tion,  and  failed  td  assert  it  until  the 
second  trial  was  in  progess. 

And  in  Tone  Bros,  v.  Shankland 
(1900)  110  Iowa,  525,  81  N.  W.  789, 
in  a  proceeding  in  the  nature  of  gar- 
nishment against  a  municipality,  the 
court  stated,  in  answer  to  the  conten- 
tion that  a  city  could  npt  be  gar- 
nished, that  only  the  garnishee  could 
plead  the  exemption,  and  that  it  had 
not  done  so ;  apparently  taking  the 
view  that  the  municipality  might 
waive  its  right  of  exemption. 

And  in  Dollman  v.  Moore  (1892)  70 
Miss.  267,  19  L.R.A.  222,  12  So.  23, 
where  the  proceeding  was  an  attach- 
ment in  equity,  praying  that  a  board 
of  school  trustees  be  directed  to  pay 
over  funds  in  their  hands,  due  for. 
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building  a  school,  and  the  trustees  an- 
swered, admitting  the  indebtedness,  it 
was  held  that  the  objection  to  holding 
the  municipality  liable  in  such  a 
proceeding,  not  being  jurisdictional, 
could  be,  and  was,  waived,  and  that  the 
creditor  of  the  municipality  could  not 
raise  the  objection. 

The  municipal  corporation  in  Dol- 
lar V.  Allen-West  Commission  Co. 
(1900)  78  Mias.  274,  28  So.  876,  object- 
ed to  garnishment  proceedings  against 
it,  and  on  this  ground  it  was  distin- 
guished from  Dollman  v.  Moore 
(Miss.)  supra;  but  the  court  stated 
that  while  the  matter  was  not  juris- 
dictional in  the  discretion  of  the  court, 
BO  as  to  prevent  a  decree,  where  the 
municipality  submitted  itself  to  the 
jurisdiction  the  courts  must  always 
entertain  and  sustain  its' objection; 
that  the  municipality,  and  not  the 
court,  was  the  judge  whether  the  pro- 
ceeding would  hamper  or  restrict  it 
in  the  performance  of  public  func- 
tions. 

In  Baird  v.  Rogers  (1896)  96  Tenn. 
492,  82  S.  W.  630,  it  was  held,  citing 
Clapp  V.  Walker  (Iowa)  and  Las 
Anamas  County  v.  Bond  (Colo.)  supra, 
that  a  municipality  may  waive  its  priv- 
ilege of  exemption,  and  that  the  mu- 
nicipality in  the  case  at  bar  had  done 
so,  it  having  answered,  admitting  its 
indebtedness,  and  expressing  its  will- 
ingness to  pay  to  either  party. 

The  decision  in  Clapp  v.  Walkei: 
'  (Iowa)  supra,  was  also  relied  upon 
in  Switzer  v.  Wellington  (1888)  40 
Kan.  250,  10  Am.  St.  Rep.  196,  19  Pac. 
620,  but  it  was  held  that  in  thie  case 
at  bar  there  had  been  no  waiver  by 
the  city  of  its  right  of  exemption,  by 
reason  of  an  answer  filed  by  the  mayor 
in  the  garnishee  proceedings,  where 
it  asserted  its  right  to  exemption  as 
soon  as  an  actioii  was  brought  against 


it  to  recover  the  amount  of  the  in- 
debtedness. 

And  in  Jenks  v.  Osceola  Twp. 
(1877)  45  Iowa,  554,  the  court  held 
that  a  township  had  not  waived  its 
right  to  claim  its  exemption  from  gar- 
nishment, by  failing  to  assert  its 
claim  before  a  commissioner  appoint- 
ed to  take  its  answer  as  to  the  in- 
debtedness ;  but  that  the  question  was 
raised  in  time,  where  it  was  asserted 
at  the  same  term  that  the  commission- 
er's report  was  filed. 

In  Des  Moines  County  v.  Hinkley 
(1883)  62  Iowa,  637,  17  N.  W.  915, 
where  a  county  filed  an  answer  in  a 
garnishment  suit,  claiming  exemption, 
and  subsequently  brought  an  action 
against  the  garnishor  and  others  in 
relation  to  the  money  due  the  creditor, 
in  which  it  stated  that  it  was  indebted 
to  the  latter,  and  expressed  its  readi- 
ness to  pay,  the  court  doubted  wheth- 
er, by  so  doing,  it  had  waived  its  right 
to  exemption,  but  found  it  unneces- 
sary to  determine  the  question. 

In  First  Nat.  Bank  v.  Ottawa  (1890) 
43  Kan.  294,  28  Pac.  485,  where  the 
city  answered  various  garnishee  pro- 
ceedings, admitting  its  indebtedness,^ 
but,  in  another  proceeding  by  another 
creditor,  admitted  its  indebtedness,, 
but  set  up  the  other  garnishee  pro- 
ceedings, and  prayed  that  all  claim- 
ants to  the  fund  be  brought  into  court 
and  their  rights  determined,  the  court 
stated  that  each  claimant  had  the 
right  to  contest  the  liens  of  the  oth- 
ers; that  it  could  not  be  permitted 
that  a  city  should  waive  considera- 
tions of  public  policy,  by  answering 
garnishee  process  in  favor  of  one  par- 
ty, and  insist  on  the  observance  of 
these  considerations  by  refusing  to 
answer  the  attempted  garnishment  of 
another  party.  J.  T.  W. 


Digitized  by 


Google 


MISSOURI  P.  R.  CO.  V.  KANSAS. 
(tie  u.  a.  tie.  ea  l.  »i.  —,  ts  sup.  ct.  Rep.  »s.) 


1689 


MISSOURI  PACIFIC  RAILWAY  COMPANY,  Plff.  in  Err^ 

V. 

STATE  OF  KANSAS. 

Vnited  States  Supreme   Court  — January   7,    1919. 
(248  U.  S.  276,  63  L.  ed.  — ,  89  Sup.  Ct.  Rep.  98.) 

Conarreas. —  passing  bill  over  veto  —  two-thirds  vote. 

A  two-thirds  vote  in  each  house  of  Congress  of  the  members  present, 
there  being  a  quorum,  is  all  that  is  Required  to  pass  a  bill  over  the  Presi- 
dent's veto,  by  U.  S.  Const,  art.  1,  §  7,  cl.  2,  providing  that  in  case  a  bill 
passed  by  Congress  is  disapproved  by  the  President,  "he  shall  return  it, 
with  his  objections,  to  that  house  in  which  it  shall  have  originated,  who 
shall  enter  the  objections  at  lat-ge  on  their  journal  and  proceed  to  recon- 
sider it.  If,  after  such  reconsideration,  two  thirds  of  that  house  shall 
agree  to  pass  the  bill,  it  shall  be  sent,  together  with  the  objections,  to  the 
other  house,  by  which  it  shall  be  likewise  reconsidered,  and  if  approved 
by  two  thirds  of  that  house,  it  shall  become  a  law." 

[See  note  on  this  question  beginning  on  page  1593.] 


Erbor  to  the  Supreme  Court  of  the  State  of  Kansas  to  review  a  judg- 
ment affirming,  in  part,  a  judgment  of  the  District  Court  for  Cherokee 
County,  enforcing  certain  penalties  against  defendant  for  bringing  in- 
toxicating liquors  from  another  state  into  Kansas.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  William  P.  Waggener  and  J.     void  for  repugnancy  to  the  Consti- 


M.  Challiss  for  plaintiff  in  error. 

Messrs.  James  P.  Coleman,  Wayne 
B.  Wheeler,  and  S.  M.  Brewster,  Attor- 
ney General  of  Kansas,  for  defendant 
in  error. 

Mr.  Chief  Justice  White  delivered 
the  opinion  of  the  court : 

To  avoid  penalties  sought  to  be 
imposed  upon  it  for  illegally  carry- 
ing intoxicating  liquors  from  an- 
other state  into  Kansas,  the  defend- 
ant railroad,  plaintiff  in  error, 
asserted  as  follows:  (1)  That  the 
state  law  was  void  as  an  attempt 
by  the  state  to  regulate  commerce 
and  thus  usurp  the  authority  alone 
possessed  by  Congress;  (2)  that  if 
such  result  was  sought  to  be  avoid- 
ed because  of  power  seemingly  con- 
ferred upon  the  state  by  the  act  of 
Congress  known  as  the  Webb-Ken- 
yon  Law  (Act  of  March  1,  1913, 
chap.  90,  37  Stat,  at  L,  699,  Comp. 
Stat.  1916,  §  8739,  4  Fed.  Stat. 
Anno.  2d  ed.   593),  such  act  was 


tution  of  the  United  States  because 
in  excess  of  the  power  of  Congress 
to  regulate  commerce  and  as  a  usur- 
pation of  rights  reserved  by  the 
Constitution  to  the  states;  (3)  be- 
cause, even  if  the  Webb-Kenyon 
Law  was  held  not  to  be  repugnant 
to  the  Constitution  for  the  reasons 
stated,  nevertheless,  that  assumed 
law  afforded  no  basis  for  the  exer- 
tion of  the  state  power  in  question, 
because  it  had  never  been  enacted 
by  Congress  conformably  to  the 
Constitution,  and  therefore,  in  legal 
intendment,  must  be  treated  as  non- 
existing. 

It  is  conceded  that  the  ruling  of 
this  court,  sustaining  the  Webb- 
Kenyon  Law  as  a  valid  exercise  by 
Congress  of  its  power  to  regulate 
commerce  (Clark  Distilling  Co.  v. 
Western  Maryland  R.  Co.  242  U. 
S.  311,  325,  61  L.  ed.  326,  338, 
L.R.A.1917B,  1218,  37  Sup.  Ct.  Rep. 
180,  Ann.  Cas.  1917B,  845),  dis- 
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poaes  of  the  first  two  contentions 
and  leaves  only  the  third  for  consid- 
eration. In  fact,  in  argument  it  is 
admitted  that  such  question  alone  is 
relied  upon.  The  proposition  is  this : 
that  as  the  provision  of  the  Consti- 
tution exacting  a  two-thirds  vote  of 
each  house  to  pass  a  bill  over  a  veto 
means  a  two-thirds  vote,  not  of  a 
quorum  of  each  house,  but  of  all  the 
members  of  the  body,  the  Webb- 
Kenyon  Act  was  never  enacted  into 
law,  because  after  its  veto  by  the 
President  it  received  in  the  Senate 
only  a  two-thirds  vote  of  the  Sena- 
tors present  (a  quorum),  which 
was  less  than  two  thirds  of  all  the 
members  elected  to  and  entitled  to 
sit  in  that  body. 

Granting  the  premise  of  fact  as 
to  what  the  face  of  the  journal  dis- 
closes, and  assuming,  for  the  sake 
of  the  argument  (Flint  v.  Stone 
Tracy  Co.  220  U.  S.  107,  148,  55 
L.  ed.  389,  410,  31  Sup.  Ct.  Rep. 
342,  Ann.  Cas.  1912B,  1312 ;  Rainey 
V.  United  States,  232  U.  S.  310,  317, 
58  L.  ed.  617,  620,  34  Sup.  Ct.  Rep. 
429),  that  the  resulting  question 
would  be  justiciable,  we  might  ad- 
versely dispose  of  it  by  merely  re- 
ferring to  the  practice  to  the  con- 
trary' which  has  prevailed  from  the 
beginning.  In  view,  however,  of  the 
importance  of  the  subject,  and  witii 
the  purpose  not  to  leave  unnoticed 
the  grave  misconceptions  involved 
in  the  arguments  by  which  the  prop- 
osition relied  upon  is  sought  to  be 
supported,  we  come  briefer  to  dis- 
pose of  the  subject. 

The  proposition  concerns  clause  2 
of  §  7  of  article  1  of  the  Constitu- 
tion, providing  that,  in  case  a  bill 
passed  by  Congress  is  disapproved 
by  the  President,  "...  he  shall 
return  it,  with  his  objections,  to 
that  house  in  which  it  shall  have 
originated, -who  shall  enter  the  ob- 
jections at  large  on  their  journal 
and  proceed  to  reconsider  it.  If, 
after  such  reconsideration,  two 
thirds  of  that  house  shall  agree  to 
pass  the  bill,  it  shall  be  sent,  to- 
gether with  the  objections,  to  the 
other  house,  by  which  it  shall  be 
likewise  reconsidered,   and   if   ap- 


proved by  two  thirds  of  that  house, 
it  shall  become  a  law.    ..." 

The  extent  of  the  vote  exacted  be- 
ing certain,  the  question  depends 
upon  the  significance  of  the  words, 
"that  house ;"  that  is,  whether  those 
words  relate  to  the  two  houses'  by 
which  the  bill  was  passed  and  upon 
which  full  legislative  power  is  con- 
ferred by  the  Constitution  in  case 
of  the  presence  of  a  quorum  (a  ma- 
jority of  the  members  of  each 
house;  §  5,  art.  1),  or  whether  they 
'  refer  to  a  body  which  must  be  as- 
sumed to  embrace,  not  a  majority, 
but  all  its  members,  for  the  purpose 
of  estimating  the  two-thirds  vote 
required.  As  the  context  leaves  no 
doubt  that  the  pro- 
vision  was  dealing  pu/uVbin 
with  the  two  houses  ?;;t:tMJdrT.t.. 
as  organized  and 
entitled  to  exert  legislative  power, 
it  follows  that  to  state  the  conten- 
tion is  to  adversely  dispose  of  it 

But,  in  addition,  the  erroneous  as- 
sumption upon  which  the  conten- 
tion proceeds  is  plainly  demon- 
strated by  a  consideration  of  the 
course  of  proceedings  in  the  con- 
vention which  framed  the  Constitu- 
tion, since,  as  pointed  out  by  Curtis 
(History  of  the  Constitution,  voL 
2,  p.  267,  note),  it  appears  from, 
those  proceedings  that  the  veto  pro- 
vision as  originally  offered  was- 
changed  into  the  form  in  which  it 
now  stands  after  the  adoption  of 
tjie  article  fixing  the  quorum  of  the 
two  houses  for  the  purpose  of  exert- 
ing legislative  power,  and  with  the 
object  of  giving  the  power  to  over- 
ride a  veto  to  the  bodies  as  thus 
organized.  A  further  confirmation 
of  this  view  is  afforded  by  ths  fact 
that  there  is  no  indication  in  the 
constitutions  and  laws  of  the  sev- 
eral states  existing  before  the  Con- 
stitution of  the  United  States  was 
framed  that  it  was  deemed  that  the 
legislative  body  which  had  power  to 
pass  a  bill  over  a  veto  was  any  other 
than  the  legislative  body  organized 
conformably  to  law  for  the  purpose 
of  enacting  legislation,  and  hence 
that  the  majority  fixed  as  necessary 
to  override  a  veto  was  the  required 
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majority  of  Ute  body  in  whom  the 
power  to  legislate  was  lodged.  In- 
deed, the  absolute  identity  between 
the  body  having  authori^  to  pass 
legislation  and  the  body  having  tiie 
power,  in  case  of  a  veto,  to  override 
it,  was  clearly  shown  by  the  Con- 
stitution of  New  York,  since  that 
Constitution,  in  providing  for  the 
exercise  of  tlie  right  to  veto  by  the 
council,  directed  that  the  objections 
to  the  bill  be  transmitted  for  recon- 
sideration to  the  senate  or  house  in 
which  it  originated ;  "but  if,  'after 
such  reconsideration,  two  thirds  of 
the  senate  or  house  of  assembly 
shall,  notwithstanding  such  objec- 
tions, agree  to  pass  the  same,  it  shall 
be  .  .  .  sent  to  the  other  branch 
of  the  legislature,  where  it  shall  also 
be  reconsidered*  and,  if  approved 
by  two  thirds  of  the  members  pres- 
ent, shall  be  a  law," — ^thus  identify- 
ing the  bodies  embraced  by  the 
words,  "senate"  and  "house,"  and 
definitely  fixing  the  two-thirds  ma- 
jority required  in  each  as  twol;hirds 
of  the  members  present. 

The  identity  between  the  pro- 
vision of  article  5  of  the  Constitu- 
tion, giving  the  power  by  a  two- 
thirds  vote  to  submit  amendments, 
and  the  requirements  we  "are  consid- 
ering as  to  the  two-thirds  vote  nec- 
essary to  override  a  veto,  makes 
the  practice  as  to  the  one  applicable 
to  the  other. 

At  the  first  session  of  the  first 
Congress,  in  1789,  a  consideration 
of  the  provision  authorizing  the  sub- 
mission of  amendments  necessarily 
arose  in  the  submission  by  Congress 
of  the  first  ten  amendments  to  the 
Constitution,  embodying  a  Bill  of 
Righte.  They  were  all  adopted  and 
submitted  by  each  house  organized 
as  a  legislative  body  pursuant  to  the 
Constitution,  by  less  than  the  vote 
which  would  have  been  necessary 
had  the  constitutional  provision 
been  given  the  significance  now  at- 
tributed to  it.  Indeed,  the  resolu- 
tions by  which  the  action  of  the  two 
houses  was  recorded  demonstrate 
that  they  were  formulated  with  the 
purpose  of  refuting  the  contention 
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now  made.  The  Senate  Record  was 
as  follows : 

"Resolved:  That  the  Senate  do 
concur  in  the  resolve  of  the  House 
of  Representatives  on  'Articles  to 
be  proposed  to  the  legislatures  of 
the  states  as  amendments  to  the 
Constitution  of  the  United  Stetes,' 
with  amendments ;  two  thirds  of  the 
Senators  present  concurring  there- 
in." 1st  Cong.,  1st  Sess.,  Sept.  9, 
1789,  Senate  Journal,  77. 

And  the  course  of  action  in  the 
House  and  the  record  made  in  that 
body  is  shown  by  a  message  from 
the  House  to  the  Senate,  which  was 
spread  on  the  Senate  Journal  as  fol- 
lows: 

"A  message  from  the  House  of 
Representatives.  Mr.  Beckley,  their 
clerk,  brought  up  a  resolve  of  the 
House  of  this  date,  to  agree  to  the 
.  .  .  amendmente  proposed  by 
the  Senate  to  'Articles  of  amend- 
ment to  be  proposed  to  the  legisla- 
tures of  the  several  states  as  amend- 
ments to  the  Constitution  of  the 
United  States,'  .  .  .  two  thirds 
of  the  members  present  concurring 
on  each  vote;  .  .  ."  1st  Cong., 
1st  Sess.,  Sept.  21,  1789,  Senate 
Journal,  88. 

When  it  is  considered  that  the 
■  chairman  of  the  committee  in 
charge  of  the  amendments  for  the 
House  was  Mr.  Madison,  and  that 
both  branches  of  Congress  con- 
tained many  members  who  had  par- 
ticipated in  the  deliberations  of  the 
convention  or  in  the  proceedings 
which  led  to  the  ratification  of  the 
Constitution,  and  that  the  whole 
subject  was  necessarily  vividly  pres- 
ent in  the  minds  of  those  who  dealt 
with  it,  the  convincing  effect  of  the 
action  cannot  be  overstated. 

But  this  is  not  all,  for  the  Journal 
of  the  Senate  contains  further  evi- 
dence that  the  character  of  the  two- 
thirds  vote  exacted  by  the  Consti- 
tution (that  is,  two  thirds  of  a 
quorum)  could  not  have  been  over- 
looked, since  that  Journal  shows 
that  at  the  very  time  the  amend- 
mente just  referred  to  were  under 
consideration  there  were  also  pend- 
ing   other    proposed    amendmente. 
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dealing  with  the  treaty  and  law- 
making power.  Those  concerning 
the  trea^-making  power  provided 
that  a  two-thirds  vote  of  all  the 
members  (instead  of  that  propor- 
tion of  a  quorum)  should  be  neces- 
sary to  ratify  a  treaty  dealing  with 
enumerated  subjects,  and  exacted 
even  a  larger  proportionate  vote  of 
all  the  members  in  order  to  ratify  a 
treaty  dealing  with  other  mentioned 
subjects;  and  those  dealing  with  the 
lawmaking  power  required  that  a 
two^thirds  (instead  of  a  majority) 
vote  of  a  quorum  should  be  neces- 
sary to  pass  a  law  concerning  speci- 
fied subjects. 

The  construction  which  was  thus 
given  to  the  Constitution  in  defying 
with  a  matter  of  such  vast  import- 
ance, and  which  was  necessarily 
sanctioned  by  the  states  and  all  the 
people,  has  governed  as  to  every 
amendment  to  the  Constitution  sub- 
mitted from  that  day  to  this.  This 
is  not  disputed,  and  we  need  not 
stop  to  refer  to  the  precedents  dem- 
onstrating its  accuracy.  The  settled 
rule,  however,  was  so  clearly  and 
aptly  stated  by  the  speaker,  Mr. 
Beed,  in  the  House,  on  the  passage 
in  1898  of  the  amendment  to  the 
Constitution  providing  for  the  elec- 
tion of  Senators  by  vote  of  the  peo- 
ple, ttkot  we  quote  it.  The  ruling 
was  made  under  these  circum- 
stances: When  the  vote  was  an- 
nounced, yeas,  184,  and  nays,  11,  in 
reply  to  an  inquiry  from  the  floor 
as  to  whether  such  vote  was  a  com- 
pliance with  the  two-thirds  rule 
fixed  by  the  Constitution,  as  it  did 
not  constitute  a  two-thirds  vote  of 
all  the  members  elected,  the  speaker 
said: 

"The  question  is  one  that  has 
been  so  often  decided  that  it  seems 
hardly  necessary  to  dwell  upon  it. 
The  provision  of  the  Constitution 
says  'two  thirds  of  both  houses.' 
What  constitutes  a  house?  A  quo- 
rum of  the  membership,  a  majority, 
one  half  and  one  more.  That  is  all 
that  is  necessary  to  constitute  a 
house  to  do  all  the  business  that 
comes  before  the  House.  Among  the 
business    that    comes    before    the 


House  is  the  reconsideration  of  a 
bill  which  has  been  vetoed  by  the 
President;  another  is  a  proposed 
amendment  to  the  Constitution; 
and  the  practice  is  uniform  in  both 
cases  that  if  a  quorum  of  the  House 
is  present,  the  House  is  constituted, 
and  two  thirds  of  those  voting  are 
sufficient  ia  order  to  accomplish  the 
object.  ..."  Hinds,  Precedents 
of  the  House  of  Representatives, 
vol.  5,  pp.  1009,  1010. 

This  occurrence  demonstrates 
that  there  is  no  ground  for  saying 
that  the  adherence  to  the  practice 
settled  in  both  houses  in  1789  re- 
sulted from  a  mere  blind  applica- 
tion of  an  existing  rule ;  a  conclusion 
which  is  also  clearly  manifested,  as 
to  the  Senate,  by  proceedings  in 
that  body  in  1861,  ■  where,  on  the 
passage  of  a  pending  amendment  to 
the  Constitution,  as  the  result  of  an 
inquiry  made  by  Mr.  Trumbull  rela- 
tive to  the  vote  required  to  pass  it, 
it  was  determined  by  the  Senate  by 
a  vote  of  33  to  1  that  two  thirds  of 
a  quorum  only  wais  essential.  36 
Cong.,  2d  Sess.,  March  2,  1861,  Sen- 
ate Journal,  383. 

In  consequence  of  the  identity  in 
principle  between  the  rule  applica- 
ble to  amendments  to  the  Constitu- 
tion and  that  controlling  in  passing 
a  bill  over  a  veto,  the  rule  of  two 
thirds  of  a  quorum  has  been  univer- 
sally applied  as  to  the  two-thirds 
vote  essential  to  pass  a  bill  over  a 
veto.  In  passing  from  the  subject, 
however,  we  again  direct  attention 
to  the  fact  that  in  both  cases  the 
continued  application  of .  the  rule 
was  the  result  of  no  mere  formal 
following  of  what  had  gone  before, 
but  came  from  conviction  expressed, 
after  deliberation  as  to  its  correct- 
ness, by'  many  illustrious  men. 

Wliile  there  is  no  decision  of  this 
court  covering  the  subject,  in  the 
state  courts  of  last  resort  the  ques- 
tion has  arisen  and  been  passed 
upon,  resulting  in  every  case  in  the 
recognition  of  the  principle  that,  in 
the  absence  of  an  express  conamand 
to  the  contrary,  the  two-thirds  vote 
of  the  house  required  to  pass  a  bill 
over  a  veto  is  the  two  thirds  of  a 
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quorum  of  the  body  as  empowered 
to  perform  other  legislative  duties. 
Farmers'  Union  Warehouse  Co.  v. 
Mcintosh,  1  Ala.  App.  407,  66  So. 
102;  State  v.  McBride,  4  Mo.  808, 
29  Am.  Dec.  686;  Southworth  v. 
Palmyra  &  J.  R.  Co.  2  Mich.  287; 
Smith  V.  Jennings,  67  S.  C.  324,  45 
S.  E.  821;  Green  v.  Welter,  82  Miss. 
650.  We  say  that  the  decisions  have 
been  without  difference,  for  the  in- 
sistence that  the  ruling  in  State  ex 
rel.  Eastland  v.  Gould,  31  Minn.  189, 
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17  N.  W.  276,  is  to  the  contrary,  is 
a  wholly  mistaken  one,  since  the  de- 
cision in  that  case  was  that,  as  the 
state  Constitution  required  a  vote 
of  the  majority  of  all  the  members 
elected  to  the  house  to  pass  a  law, 
the  two-thirds  vote  necessary  to 
override  a  veto  was  a  two-thirds 
vote  of  the  same  body. 

Any  further  consideration  of  the 
subject  is  unnecessary,  and  our  or- 
der must  be,  and  is,  judgment  af- 
firmed. 


ANNOTATION. 
Vote  necessary  to  pass  bill  over  veto. 


It  will  be  observed  that  in  the  re- 
ported case  (Missouri  P.  R.  Co.  v. 
Kansas,  ante^  1689),  it  is  held  that  the 
requirement  of  "two  thirds  of  that 
house"  in  the  United  States  Constitu- 
tion, relatinsr  to  the  passing  of  bills 
over  the  President's  veto,  is  satisfied 
by  a  vote  of  two  thirds  of  the  members 
present  of  that  house,  there  being  a 
quorum  present,  the  Constitution  pro< 
viding  that  "a  majority  of  each 
[house]  shall  constitute  a  quorum  to 
do  business." 

The  same  was  held  as  to  the  similar 
provisions  in  the  Constitution  of 
South  Carolina  in  Smith  v.  Jennings 
(1903)  67  S.  C.  824,  45  S.  E.  821,  hold- 
ing that  a  vote  of  sixty  to  twenty-five 
was  sufficient  to  override  the  govern- 
or's veto,  eighty-five  being  present  out 
of  a  house  of  124. 

The  "two  thirds  of  that  house"  nec- 
essary to  override  a  veto  of  the  gov- 
ernor of  a  territory  was  held  in  Brown 
v.  Nash  (1872)  1  Wyo.  85;  Union  P. 
R.  Co.  V.  Carr  (1872)  1  Wyo.  96,  to  re- 
quire a  vote  of  two  thirds  of  the  mem- 
bers present,  so  that  a  vote  of  two 
thirds  of  those  voting  is  not  sufficient, 
where  it  is  not  large  enough  to  be 
two  thirds  of  those  present!.  The  act 
organizing  the  territory  seems  not  to 
contain  any  provision  as  to  a  quorum, 
but  there  seems  to  have  been  a  rule 
of  the  bouse  in  question  that  "a  ma- 
jority of  the  house  shall  constitute  a 
quorum." 

In  State  ex  rel.  Eastland  v.  Grould 
(1888)   31  Mhui.  189,  17  N.  W.  276, 


cited  in  the  reported  case  (Missotna 
P.  R.  (^.  V.  Kansas)  the  question  was 
as  to  whether  a  law  establishing  a 
new  court  was  enacted  by  the  consti- 
tutional "two-thirds  vote,"  and  the 
court  considered  the  question  to  be 
the  same  as  if  upon  a  vote  to  pass  a 
bill  over  a  veto,  and  held  that  as  the 
state  Constitution  required,  to  pass  a' 
law,  a  vote  of  the  majority  of  all  the 
members  elected  to  each  branch  of  the 
legislature,  the  two-thirds  vote  re- 
quired to  establish  a  new  court  was 
two  thirds  of  all  the  members  of  each 
house. 

Of  the  cases  cited  by  the  court  in 
the  last  paragraph  but  one  of  the 
opinion  in  the  reported  case  (Mis- 
souri P.  R.  Co.  V.  Kansas)  only  Smith 
V.  Jennings  (1903)  67  S.  C.  824,  45  S. 
E.  821,  supra,  related  to  the  passage 
of  a  bill  over  a  veto.  The  others  re- 
late to  other  laws,  viz.:  Farmers 
Union  Warehouse  Co.  v.  Mcintosh 
(1911)  1  Ala.  App.  407,  66  So.  102; 
Southworth  v.  Palmyra  &  J.  R.  Co. 
(1851)  2  Mich.  287;  Green  v.  Weller 
(1856)  32  Miss.  650;  and  State  v.  Mc- 
Bride  (1835)  4  Mo.  303,  29  Am.  Dec. 
636,  all  hold  that  a  bill  requiring  a 
vote  of  two  thirds  is  satisfied  by  a 
vote  of  two  thirds  of  a  quorum,  where 
the  Constitution  provides  that  a  ma- 
jority of  each  house  shall  constitute 
a  quorum  to  do  business.  State  ex  rel. 
Eastland  v.  Gould  (Minn.)  is  referred 
to  supra. 

Where  to  pass  a  city  ordinance  over 
a  veto  required  a  vote  of  two  thirds  of 
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all  the  members  of  the  council,  a  veto 
was  not  overriden  by  a  vote  of  four 
in  a  council  of  seven,  one  being  absent, 
one  voting  to  sustain  the  veto  and  one 
refraining  from  voting  because  of  in- 
terest. Quinn  v.  Sea  Isle  City  (1909) 
77  N.  J.  L.  428,  71  Atl.  1118. 

The  number  of  votes  necessary  to 
pass  a  city  ordinance  over  a  veto,  un- 
der a  statute  providing  that  ^uch  pas- 
sage required  a  vote  of  two  thirds  of 
all  the  members  elected  to  the  coun- 
cil, must  be  based  on  the  total  number 
elected,  although  at  the  time  of  the 
vote  one  member  has  died  and  one  re- 
signed. PoIIasky  v.  Schmid  (1901) 
128  Mich.  699,  56  L.R.A.  614,  92  Am. 
St.  Rep.  560,  89  N.  W.  1030.  So,  where 
the  passage  over  a  veto  required  two 
thirds  of  the  members  of  the  common 
council  elected,  and  on^  of  the  council 
had  died.    State,  Stanton,  Prosecutor, 


V.  Hoboken  (1889)  62  N.  J.  L.  88, 18 
Atl.  685. 

It  may  be  noted  that  where  a  bill 
requiring  the  unanimous  vote  of  all 
members  of  a  city  council  present  re- 
ceived the  vote  of  the  nine  members 
of  the  council,  was  then  vetoed  by  the 
mayor,  and  thereafter  again  passed 
by  a  vote  of  8  to  1,  it  was  held  that 
this  was  sufficient  under  the  charter 
provision,  declaring  that  if  such  ve- 
toed bill  "be  again  passed  by  the  af- 
firmative vote  of  not  less  than  two 
thirds  of  all  the  members  elected,  the 
president  of  the  council  shall  certify 
the  fact  on  the  bill,  and  when  so  cer- 
tified the  bill  shall  become  an  ordi- 
nance, with  like  effect  as  if  it  had- not 
been  disapproved  by  the  mayor." 
State  ex  rel.  Independent  Asphalt  Pav- 
ing Co.  V.  Gill  (1915)  87  Wash.  201. 
151  Pac.  498.  B.  B.  B. 


H.  A.  WHITE  AUTO  COMPANY,  Appt., 
J.  T.  COLLINS,  Sheriff. 

Arkanaak  Supreme  Court— September  23,  1918. 
(_  Ark.  — ,  206  S.  W.  748.) 

Sale  —  condition  —  illegal  use  —  forfeiture. 

One  aellins:  an  automobile  on  credit,  retaining  title  as  security,  cannot 
recover  the  machine  in  case  it  is  forfeited  by  the  public  because  used  for 
the  illegal  transportation  of  intoxicating  liquor,  although  he  had  no  notice 
that  it  was  to  be  used  for  an  unlawful  purpose. 

{See  note  on  this  question  beginning  on  page  1596.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Mississippi 
County  in  favor  of  defendant  in  an  action  brought  to  recover  possession 
of  an  automobile.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  W.  D.  Gravette  and  E.  L. 
Westbrooke,  for  appellant: 

Plaintiff,  who  had  no  knowledge  of 
the  use  being  made  of  the  car  by  Jones 
when  the  sheriff  seized  it,  was  not  a 
party  to  transporting  the  whisky,  and 
to  sustain  the  judgment  appealed  from 
would  be  to  uphold  the  taking  of  prop- 
erty without  right  or  reason — ^pure 
confiscation  without  compensation. 

Moody  V,  McKinney,  78  S.  C.  438,  53 
S.  £.  543;  Skinner  v.  Thomas,  171  N. 


C.  98,  L.R.A.1916E,  338,  87  S.  E.  976; 
Healey  v.  Cockrill,  133  Ark.  327,  L.RJu 
1918D,  116,  202  S.  W.  229. 

Messrs.  John  D.  Arbuckle,  Attorney 
General,  and  T.  W.  Campbell,  Assist- 
ant Attorney  General,  for  appellee. 

Smith,  J.,  delivered  the  opinion 
of  the  court : 

Prior  to  October  8,  1917,  the  ap- 
pellant company  sold  to  one  Jones, 
in  Memphis,  Tennessee  an  automo- 
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bile  for  jitney  and  taxi  service,  re- 
taininer  the  title  to  the  car  until  the 
purchase  price  had  been  paid.  But 
the  payment  had  not  been  made  on 
the  date  aforesaid.  After  purchas- 
ing the  car,  Jones,  without  the 
knowledge  or  consent  of  appellant, 
fitted  the  car  with  copper  tanks 
having  an  aggregate  capacity  of  70 
to  80  gallons  of  liquid,  and,  with  the 
«ar  thus  camouflaged,  proceeded  to 
transport  intoxicating  liquor  from 
-Caruthersville,  Missouri,  into  and 
through  Mississippi ,  county,  Ar-f 
kansas,  in  violation  of  the  laws  of 
this  state.  The  sheriff  of  that 
county  arrested  the  occupants  of 
the  car,  who  were  fined  for  their 
violation  of  the  law,  and  an  order 
of  the  court  was  made  confiscating 
the  car. 

Appellant  brought  replevin 
against  the  sheriff  to  recover  the 
car,  and  the  cause  was  heard  upon 
an  agreed  statement  of  facts,  con- 
taining, in  addition  to  the  above 
recitals,  the  statement  that  appel- 
lant was  not  a  party  to  any  of  the 
procedure  above  outlined,  and  had 
no  knowledge  of  the  tanks  or  of  the 
use  to  which  they  were  put,  but,  on 
the  contrary,  had  no  reason  to  be- 
lieve the  car  was  being  used  for  any 
purpose  other  than  that  for  which 
it  was  sold  to  Jones,  to  wit,'  for 
taxi  and  jitney  service. 

Appellant  has  prosecuted  this 
appeal  to  reverse  the  judgment  of 
the  court  refusing  to  award  it  the 
possession  of  the  car. 

The  car  was  confiscated  under  the 
provisions  of  §  6  of  Act  No.  13  of 
the  Acts  of  1917,  vol.  1,  p.  41-,  pro- 
hibiting the  shipment  of  intoxicat- 
ing liquors  into  this  state,  and  oth- 
erwise restricting  the  sale  or  trans- 
portation of  intoxicating  liquors. 
The  relevant  portions  of  the  section 
referred  to  are  as  follows:  "That 
no  property  rights  of  any  kind 
shall  exist  in  the  liquors  mentioned 
in  section  1  of  this  act,  ...  or 
in  any  vessel,  fixture,  furniture,  im- 
plements, or  vehicles,  when  the 
said  liquors  or  other  property  men- 
tioned are  kept,  stored  or  used  for 
the  purpose  of  violating  any  law  of 
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this  state,  nor  in  any  such  liquors, 
bitters  and  drinks  when  received, 
possessed,  kept  or  stored  at  any 
forbidden  place;  and  in  all  such 
cases  the  liquors,  bitters  and  drinks 
aforesaid,  and  said  property  herein 
named  are  forfeited  to  the  state  of 
Arkansas  and  may  be  seized,  or 
searched  for  and  seized,  under  the 
laws  of  this  state  and  ordered  to  be 
destroyed  in  the  manner  and  under 
the  rules  prescribed  by  law  respect- 
ing contraband  liquors,  or  by  order 
of  the  judge  or  court  after  a  con- 
viction.   ..." 

Appellant  cites  and  relies  upon 
the  case  of  Moody  v.  McKinney,  73 
S.  C.  438,  58  S.  E.  543.  That  was  a 
suit  to  recover  the  possession  of  a 
horse  and  buggy  which  had  been 
used  in  the  transportation  of  li- 
quor, in  violation  of  a  statute  of 
South  Carolina  which  provided  as 
follows:  "Any  wagon,  cart,  boat, 
or  any  other  conveyance,  together 
with  horses,  mules,  or  other  animal 
or  animals  and  harness,  accompany- 
ing the  same,  transporting  liquors 
at  night,  other  than  regular  pas- 
senger or  freight  steamers  and 
railway  cars,  shall  be  liable  to  seiz- 
ure and  confiscation.  .  .  . "  S.  C. 
Crim.  Code  1902,  §  594. 

In  that  case,  however,  the  viola- 
tor of  the  Liquor  Laws  had  posses- 
sion of  the  horse  and  buggy  without 
the  knowledge  or  consent  of  the 
owner  thereof,  and  the  supreme 
court  of  that  state  held  that  the 
statute  quoted  did  not  apply  under 
the  facts  stated. 

Without  expressing  an  opinion  as 
to  what  our  holding  would  be  under 
similar  facts,  it  suffices  to  say  that 
we  have  here  a  diflFerent  case.  The 
purchaser  of  the  car  had  the  posses- 
sion thereof  with  the  knowledge 
and  consent  of  the  appellant  com- 
pany. Indeed,  the  sale  itself  gave 
this  right  of  possession,  and  the 
violation  of  the  law  was  committed 
under  the  possession  thus  con- 
ferred. 

There  are  a  number  of  cases  in 
the  Federal  courts,  upholding  the 
right  of  seizure  and  confiscation  of 
property  used  for  an  unlawful  pur- 
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poBe,  under  statutes  forfeiting 
property  rights  in  property  so 
used. 

In  the  case  of  United  States  v. 
One  Black  Horse  (D.  C.)  129  Fed. 
167,  it  was  held  that  a  vehicle  and 
horse  owned  and  let  by  a  livery- 
man, used  in  smuggling  liquor 
across  the  line  into  the  United 
States,  was  subject  to  seizure  and 
forfeiture,  though  the  liveryman, 
who  owned  them,  had  no  knowledge 
of  the  purpose  for  which  the  team 
and  vehicle  were  to  be  used. 

And  in  the  case  of  United  States 
V.  Two  Bay  Mules  (D.  C.)  36  Fed. 
84,  it  was  said:  "When  property 
becomes  liable  to  forfeiture  under 
the  positive  provisions  of  a  statute, 
owners  who  have  in  no  way  partici- 
pated in  the  frauds  which  caused 
the  forfeiture  must  seek  redress 
from  the  wrongdoers  who  unlaw- 
fully used  the  property  with  which 
they  were  intrusted;  or  they  can 
apply  to  the  officers  of  the  govern- 
ment invested  with  the  authority 
to  remit  forfeitures." 

The  case  of  Dobbins's  Distillery 
V.  United  States,  96  U.  S.  395,  24  L. 
ed.  637,  gives  support  to  the  view 
that  one  may  forfeit  his  property 
by  permitting  another  to  have  its 
use  and  possession  who  devotes  it 
to  an  unlawful  purpose  without  the 
owner's  knowledge  or  consent. 


A  statute  similar  in  principle  tO' 
the  one  here  under  consideration 
was  construed  in  the  case  of  United 
States  V.  Distillery,  11  Blatchf. 
255,  Fed.  Cas.  No.  14,963,  in  which 
the  court  said  that  it  is  expected 
that  the  owner  of  property  will  see 
to  the  use  made  of  it,  at  his  peril. 

The  case  of  Dobbins's  Distillery 
V.  United  States,  supra,  is  annotated 
in  10  Rose's  Notes  to  United  States 
Supreme  Ck>urt  Reports,  p.  193,  and 
numerous  cases  are  there  cited 
which  support  judgments  similar 
to  the  one  here  assailed.  See  also 
Daniels  v.  Homer,  139  N.  C.  219,  a 
L.R.A.(N.S.)  997,  61  S.  E.  992. 

There  appears  to  be  no  question 
about  the  constitutionality  of  stat- 
utes similar  to  our  own.  Indeed, 
under  the  common  law,  properly 
thus  illegally  used  would  be  forfeit- 
able, ipso  facto,  without  a  statute. 

We  conclude,  therefore,  that,  as 
the  appellant  company  had  volun- 
tarily parted  with  the  possession  of 
the  car,  it  cannot  a^._«„,«u.i^ 
complam  against  iiieK«i  nac- 
the  judgment  of  '-«*»*»«• 
confiscation  rendered  against  it  be- 
cause of  the  unlaAvf  ul  use  made  of 
it  by  persons  who  were  in  posses- 
sion of  it  with  the  appellant's 
knowledge  and  consent. 

Judgment  affirmed. 


ANNOTATION. 


Forf atnre  by  innocent  vendor  of  article  sold  conditionally  and  nsed  by  vendee 

in  violation  of  law. 


It  will  be  observed  that  the  statute 
governing  the  reported  case  (White 
Auto  Co,  v.  Collins,  ante,  1594)  is  un- 
qualified. 

In  State  ex  rel.  Robertson  v.  New 
England  Furniture  &  Carpet  Co. 
(State  ex  rel.  Robertson  v.  Lane) 
(1914)  126  Minn.  78,  52  L.R.A.(N.S.) 
932,  147  N.  W.  951,  Ann.  Cas.  1915D, 
549,  it  was  held  that  an  owner  of  per- 
sonal property  covered  by  a  contract 
of  conditional  sale,  executed  prior  to 
the  enactment  of  a  statute  providing 
for  the  sale   of  movable  personalty 


used  in  conducting  or  maintaining  a 
bawdyhouse,  etc.,  has  no  vested  right, 
contractual  or  otherwise,  to  allow  it 
to  be  used  in  connection  with  the 
maintenance  of  a  bawdyhouse  after 
the  passage  of  the  act,  even  if  prior 
thereto  such  sale  and  use  were  not 
unlawful;  and  such  owner  cannot 
complain  of  the  statutory  provision 
that  to  save  his  property  he  must 
prove  innocence  "to  the  satisfaction 
of  the  court"  of  knowledge  of  said  use 
thereof,  and  also  inability  to  have  ac- 
quired such  knowledge  by  reasonable 
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care  and  diligence;  every  defendant 
being:  presumed  to  have  known  the 
general  reputation  of  the  place. 

But  the  interest  of  an  innocent 
vendor  of  an  automobile,  sold  condi- 
tionally, is  not  liable  to  forfeiture  for 
illegral  use  of  the  vehidle  in  transport- 
ing liquor,  where  the  statute  provides 
that  the  vehicle  shall  be  sold  should 
it  appear  that  it  was  "so  used  with 
the  knowledge  of  the  owner  or  lessee," 
and  this  is  true  although  only  a  part 
of  such  interest  is  evidenced  by  writ- 
ten instrument  of  record,  the  balance 
not  being  represented  by  writing. 
Whites  V.  State  (1919)  —  Ga.  App.  — , 
98  S.  E.  171,  where  the  court  said: 
"Clearly  the  state  occupied  no  better 
position  with  respect  to  the  portion  of 
the  purchase  price  not  covered  by  any 
written  instrument  of  record  than  a 
third  person  would  occupy  who  had 
extended  no  credit,  parted  with  no 
rights,  and  suffered  no  injury  by  rea- 
son of  the  apparent  ownership  by  the 
vendee  of  property  in  fact  owned  by 
someone  else."  This  decision  is  main- 
ly based  on  Shrouder  v.  Sweat  (1918) 
148  Ga.  378,  96  S.  £.  881,  where  it  was 


similarly  held  in  case  of  one  who  sold 
an  automobile  on  credit,  taking  a  note 
secured  by  mortgage  for  the  purchase 
price. 

While  not  strictly  within  the  scope 
of  this  note,  reference  may  be  here 
made  to  Skinner  v.  Thomas  (1916)  171 
N.  C.  98,  L.R.A.1916E,  338,  87  N,  E, 
976,  where  the  owner  sold  an  automo- 
bile, taking  back  a  mortgage  for  the 
price,  and  it  was  held  that  a  statute 
providing  for  forfeiture  of  the  inter- 
est in  a  vehicle  used  for  transporting 
intoxicating  liquor  intended  for  ille- 
gal use,  of  a  defendant  convicted  of 
its  illegal  possession,  does  not  apply 
to  the  interest  of  an  innocent  mort- 
gagee. 

It  may  be  noted  that  it  was  held  in 
Parker-Harris  Co.  v.' Tate  (1916)  135 
Tenn.  509,  L.R.A.1916F,  935,  188  S.  W. 
54,  that  the  lien  given  by  statute  upon 
an  automobile  for  injury  done  by  it, 
whether  done  by  the  owner,  his  agent, 
or  any  other  person  using  the  same 
by  loan,  hire,  or  otherwise,  has  no 
precedence  on  the  rights  of  a  condi- 
tional vendor  of  the  machine. 

B.  B.  B. 


HENRIETTA  D.  UPTON,  Appt., 

V. 

TRAVELERS'  INSURANCE  COMPANY,  Respt. 

California  Supreme  Court  (Dept.  yo.  1)  —February  18,  1919. 
(_  CaL  — ,  178  Pac.  851.) 

Insurance  —  accident  —  expiration  on  holiday  —  effect. 

1.  An  accident  insurance  policy  does  not  cover  an  accident  occurring 
the  day  after  its  expiration,  although  it  expires  on  a  hqliday. 
[See  note  on  this  question  beginning  on  page  1601.] 

—  act  to  be  performed  by  contract. 

3.  An  accident  is  not  within  the  op- 
eration of  a  statute  providing  that 
whenever  any  act  of  a  secular  nature 
is  appointed  by  contract  to  be  per- 
formed upon  a  particular  day  which 
falls  upon  a  holiday,  it  may  be  per- 
formed upon  the  next  business  day,  so 
as  to  cause  an  accident  policy  to  cover 
an  accident  occurring  the  day  after 
the  expiration  of  the  policy. 

—  effect  of  option  to  renew. 

4.  That  an  accident  policy  gives  an 


— effect  of  statute. 

2.  An  accident  is  not  an  act  pro- 
vided by  law  to  be  done,  within  a  pro- 
vision of  a  statute  declaring  that  the 
time  in  which  an  act  is  provided  by 
law  to  be  done  is  computed  by  ex- 
cluding the  first  day  and  including 
the  last,  unless  the  last  day  is  a  holi- 
day^  and  then  it  is  also  excluded,  so 
as  to  extend  an  accident  insurance 
policy  to  cover  an  accident  occurring 
after  the  date  of  the  expiration,  which 
proves  to  be  a  holiday. 


Digitized  by  VjOOQIC 


1598 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


option  for  renewal  does  not  extend  the 
policy  to  cover  an  accident  occurring 
the  day  after  its  expiration,  although 
the  latter  day  is  a  holiday,  under  a 
statute  providing  that  an  act  appoint- 
ed by  contract  to  be  performed  on  a 
certain  day  which  falls  on  a  holiday 
may  be  performed  the  next  day;  es- 
pecially if  no  attempt  is  ever  made  to 
renew  the  policy. 

Option  —  effect   after  expiration   of 
time. 

5.  An  option  is  a  mere  offer,  and 
unless  it  is  accepted  within  the  time 
limited,  it  is  of  no  force  for  any  pur- 
pose. 

Insurance — waiver  of  delay  in  pay- 
ment—  eflFect  on  future  payments. 

6.  Although  receipt  by  an  insurance 
company  of  a  renewal  premium  with 
knowledge  that  it  had  been  collected 
by  its  agent  after  the  expiration  of 
the  policy  may  waive  failure  to  pay 


within  the  time  specified  as  to  that 
payment,  it  will  not  abrogate  the  con- 
dition as  to  time  of  payment  with  re- 
spect to  future  renew^. 

—  inractice  of  agent — effect. 

7.  The  practice  of  an  insurance 
agent  to  give  personal  credit  to  an  in- 
sured for  renewal  premiums  without 
knowledge  of  the  insurer  does  not 
waive  a  condition  that  renewal  pre- 
miums must  be  paid  before  expiration 
of  the  policy  to  keep  it  in  force. 

—  promise  of  agent  to  call  tor  pre- 
miums. 

8.  The  holder  of  an  accident  insur- 
ance policy  which  requires  payment  of 
renewal  premiums  before  expiration  of 
the  policy  has  no  right  to  rely  on  the 
promise  of  the  agent  to  call  at  his 
residence  for  premiums,  so  as  to  es- 
top the  insurer  from  claiming  a  for- 
feiture if  the  premium  is  not  paid  in 
time. 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Los 
Ansreles  County  in  favor  of  defendant  in  an  action  brought  to  recover  the 
amount  atlesred  to  be  due  on  an  accident. insurance  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  George  P.  Gary  and  Frank  the  adoption  of  a  custom  or  a  course 
C  Dunham,  for  appellant:  of  conduct,  it  has  led  the  insured  hon- 

Insured  had  until  noon  of  October     estly  to  believe  that  he  may  rely  upon 
13th  to  pay  the  renewal  premium  that,,    said  custom  or  course  of  conduct, 
under  the  terms  of  the  policy,  fell  due         Sweetser  v.  Odd  Fellows  Mut.  Aid 
at  noon  of  October  12th,  which  was  a     Asso.  117  Ind.  97,  19  N.  E.  722;  New 


legal  holiday. 

Northey  v.  Bankers'  Life  Asso.  110 
.  Cal.  547,  42  Pac.  1079;  Bliss,  Life  & 
Acci.  Ins.  2d  ed.  317;  Hammond  v. 
American  Mut.  L.  Ins.  Co.  10  Gray, 
306;  JEtna  L.  Ins.  Co.  v.  Wimberly, 
—  Tex.  Civ.  App.  — ,  108  S.  W.  778; 
Page  V.  Shainwald,  169  N.  Y.  246,  57 
L.R.A.  173,  62  N.  E.  356;  Weeks  v. 
Hull,  19  Conn.  376,  50  Am.  Dec.  249. 

The  agent  of  defendant  in  Pasadena 
had  power  to  waive  the  provision  for 
prompt  pajrment  and  to  extend  credit. 

Farnum  v.  Phoenix  L.  Ins.  Co.  83 
Cal.  246,  17  Am.  St.  Rep.  233,  23 
Pac.  869;  Cayford  v.  Metropolitan  L. 
Ins.  Co.  5  Cal.  App.  715,  91  Pac. 
266;  Belden  v.  Union  Cent.  L.  Ins.  Co. 
167  Cal.  740,  141  Pac.  370;  Raulet 
v.'  Northwestern  Nat.  Ins.  Co.  157  Cal. 
213,  107  Pac.  292;  Iverson  v.  Metro- 
politan L.  Ins.  Co.  151  Cal.  746,  13 
L.R.A.(N.S.)   866,  91  Pac.  609. 

An  insurance  company  will  be  es- 
topped to  insist  upon  a  forfeiture  for 
the  nonpayment  of  a  premium  if,  by 


York  L.  Ins.  Co.  v.  Eggleston,  96  U. 
S.  572,  24  L.  ed.  841;  Goedecke  v. 
Metropolitan  L.  Ins.  Co.  30  Mo.  App. 
601;  Thompson  v.  St.  Louis  Mut.  L. 
Ins.  Co.  52  Mo.  469;  Tenant  v.  Travel- 
ers Ins.  Co.  31  Fed.  322;  Winindger 
V.  Globe  Mut.  L.  Ins.  Co.  3  Hughes, 
257,  Fed.  Cas.  No.  17,874;  Runbeck  v. 
Farmers  &  B.  L.  Ins.  Co.  96  Kan.  186^ 
150  Pac.  586;  Pacific  Mut.  L.  Ins.  Co. 
V.  McDowell,  42  Okla.  300,  L.R.A.1918E» 
891,  141  Pac.  273;  Fenn  v.  North- 
western Nat.  L.  Ins.  Co.  90  Kan.  34, 
133  Pac.  159;  Knarston  v.  Manhattan 
L.  Ins.  Co.  140  Cal.  57,  73  Pac.  740; 
Price  V.  North  American  Acci.  Ins. 
Co.  28  Idaho,  136,  152  Pac.  805;  Ber- 
liner V.  Travelers'  Ins.  Co.  121  Cal. 
461,  53  Pac.  922;  Cornell  v.  Travelers' 
Ins.  Co.  120  App.  Div.  459,  104  N.  Y. 
Supp.  999;  Standard  Acci.  Ins.  Co.  v. 
Friedenthal,  1  Colo.  App.  5,  27  Pac. 
88;  May,  Ins.  4th  ed.  §  ^1;  Owens  t. 
Travelers'  Ins.  Co.  99  Neb.  660,  15& 
N.  W.  1078.- 
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Messrs.  O'MelTeny,  Stevens,  &  Mil- 
likin  and  Walter  K.  Toller,  for  re- 
spondent : 

The  fact  that  October  12th  was  a 
legal  holiday  did  not  extend  the  in- 
surance beyond  the  time  when  the  par- 
ties had  expressly  and  specifical)^  pro- 
vided it  should  cease. 

Penn  Plate  Glass  Co.  v.  Spring  Gar- 
den Ins.  Co.  189  Pa.  255,  69  Am.  St. 
Rep.  810,  42  Atl.  138;  Rosenplaenter 
V.  Provident  Sav,  Life  Assur.  Soc.  91 
Fed.  729. 

The  mere  fact  that  the  insured  was 
given  an  option  to  renew  the  insurance 
could  not  extend  the  insurance  beyond 
the  time  when  the  policy  provided  it 
should  cease.  In  order  to  renew  the 
insurance,  the  option  must  have  been 
exercised. 

Matthews  ▼.  Continental  Casualty 
Co.  78  Ark.  81,  9S  S.  W.  55. 

Defendant  is  not  estopped  from  set- 
ting up  the  fact  that  the  insurance 
ceased  at  12  o'clock  noon  October  12th, 
the  time  fixed  in  the  policy  itself. 

Clarke  v.  Huber,  25  Cal.  593 ;  Chap- 
num  V.  Hughes,  134  Cal.  641,  66  Pac. 
982,  60  Pac.  974;  Burk  v.  Santa  Cruz, 
163  Cal.  807,  127  Pac.  154;  Delger  v. 
Jacobs,  19  Cal.  App.  206,  125  Pac.  258. 

Mr.  Good  was  simply  the  local  so- 
liciting agent  of  the  company  in  Pasa- 
dena, and  as  such  would  not  have  had 
authority  to  extend  the  time  for  pay- 
ment of  premiums  even  in  the  ab- 
sence of  the  express  limitation  of  the 
policy. 

Elliott  V.  Frankfort  Marine  Acci.  & 
Plate  Glass  Ins.  Ca  172  Cal.  261,  266, 
L.R.A.1916F,  1026,  156  Pac.  481;  Cay- 
ford  V.  Metropolitan  L.  Ins.  Co.  5  Cal. 
App.  715,  91  Pac.  266;  Belden  v.  Union 
Cent.  L.  Ins.  Co.  167  Cal.  740,  141 
Pac.  370;  Sharman  v.  Continental  Ins. 
Co.  167  Cal.  117,  52  L.R.A.(N.S.)  670, 
138  Pac.  708;  Matthews  v.  Travelers' 
Ins.  Co.  73  Or.  278,  144  Pac.  85. 

Shaw,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  appeals  from  the 
judgment. 

The  action  was  upon  a  contract 
to  insure  the  plaintiff  against  acci- 
dents. The  policy  was  issued  on 
April  12,  1912,  and  bore  that  date. 
It  contained  the  provision  that 
"this  policy  is  issued  for  a  term  of 
six  months,  beginning  at  12  o'clock 
noon,  standard  time,  on  the  12th 
day  of  April,  1912,  and  ending  at 
the  same  hour,  but  it  may  He  re- 
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newed,  subject  to  all  its  provisions^ 
from  term  to  term  thereafter  by 
payment  of  the  premium  in  ad- 
vance." 

It  was  renewed  from  time  to 
time,  the  last  renewal  taking  place 
on  April  12,  1914. 

The  accident  causing  the  injury 
for  which  plaintiff  seeks  recovery 
in  this  action  occurred  on  October 
13,  1914.  This  was  one  day  after 
the  policy  had  expired,  and  conse- 
quently the  defendant  is  not  liable. 
The  fact  that  Oc- 
tober 12th  was  a 
legal  .holiday  does  Sif'j;*!2?.2S«. 
not  aid  the  plamtifi. 
The  policy  expired  by  its  terms  on 
the  12th  day  of  October  at  noon. 
The  accident  does  not  come  within 
the  provisions  of  §§  10  or  11  of  the 
Civil  Code,  or  the  corresponding 
provisions  of  the  other  Codes.  Sec- 
tion 10  declares  that  the  time  in 
which  any  act  is 
provided  by  law  to  Hi'Stl"' 
be  done  is  comput- 
ed by  excluding  the  first  day  and 
including  the  last,  unless  the  last 
day  is  a  holiday,  and  then  it  is  also 
excluded.  The  accident,  of  course, 
was  not  an  act  provided  to  be  done 
by  any  law,  or  by  the  policy.  There- 
fore this  section  has  no  application. 
Section  11  provides  that  whenever 
any  act  of  a  secular  nature  is  ap- 
pointed by  law  or  contract  to  be 
performed  upon  a  particular  day, 
which  day  falls  upon  a  holiday,  it 
may  be  performed  upon  the  next 
business  day  with  the  same  effect 
as  if  it  had  been  _^,  ,„  ^,  ,,^ 
performed  upon  formed  br 
the  day  appointed.  «—*'•«*• 
The  policy  did  not  appoint  the  acci- 
dent as  an  act  to  be,  performed  at 
any  time,  or  at  all;  consequently 
that  act  does  not  fall  within  this 
section. 

The  fact  that  the  policy  contained 
an  option  to  the  plaintiff  to  renew 
the  policy,  and  that  this  option  con- 
tinued in  force  by  the  terms  of  the 
policy    until    Ckto-  _,,.„,  „, 
her  12,  1914,  does  option  to 
not  extend  the  pol-  '*"'"• 
icy  so  as  to  covei^  an  accident  which 
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happened  on  the  following  day. 
Section  11  does  not  purport  to  do 
more  than  to  ejctend  the  time  for 
exercising  the  option  where  it  ex- 
pires on  a  holiday.  As  a  matter  of 
fact,  there  was  never  any  exercise 
of  the  option  nor  any  attempt  to 
exercise  it.  Consequently,  such  ex- 
tension of  the  time  for  exercising 
it  could  have  no  effect  whatever 
after  the  extension  had  expired, 
even  if  the  accident  did  happen  be- 
fore that  time.  An  option  is  a  mere 
»...•„._.«*«*        offer,  and,  unless  it 

Option— «llecl  ,  '  '  , 

afttrr  expira-  M  accepted  Within 
tio.  .( time.        ^jj^  ^.j^g  limited,  it 

is  of  no  force  for  any  purpose.  The 
mere  existence  of  such  unexercised 
option,  extending  beyond  the  period 
of  insurance  specified  in  the  policy, 
cannot  operate  to  extend  the  period 
of  insurance  so  as  to  cover  an  acci- 
dent which  happens  between  the 
expiration  of  the  insurance  and  the 
termination  of  the  option.  The 
only  thing  extended  by  the  statute 
is  the  time  for  exercising  the  op- 
tion, not  the  time  of  insurance 
against  the  happening  of  an  acci- 
dent. 

It  is  also  claimed  that  by  the 
conduct  of  its  agent,  V.  W.  Good, 
and  by  the  acceptance  of  previous 
renewal  premiums  after  the  time 
had  expired,  the  defendant  com- 
pany had  waived  the  requirement 
that  the  premium  for  renewal  on 
October  12,  1914,  must  be  paid  be- 
fore the  prior  renewal  time  expired. 
The  policy  was  issued  to  Samuel 
W.  Upton  and  was  made  payable  to 
his  wife,  the  plaintiff.  They  resid- 
ed in  Pasadena.  Mr.  Good  had  his 
office  in  Pasadena.  It  was  the  cus- 
tom of  the  company  to  send  renewal 
notices  for  this  policy  to  Good  in 
Pasadena  some  time  before  the  ex- 
piration of  the  current  term,  where- 
upon Good  would  send  a  notice 
thereof  to  Mr.  Upton.  It  had 
been  the  habit  of  Good  to  call  at  the 
residence  of  Upton  to  collect  the  re- 
newal premium,  and  he  had  prom- 
ised Upton  that  he  would  continue 
to  do  so.    Sometiipes  it  would  be 


paid  only  in  part,  and  he  would  de- 
liver the  renewal  receipt  of  the 
company  and  personally  trust  Mr. 
Upton  for  the  balance  until  a  time 
beyond  the  current  renewal  term. 
He  had  done  this  at  the  renewal  in 
April,  1914.  This,  it  is  insisted, 
constituted  a  waiver  by  the  com- 
pany of  the  condition  for  payment 
in  advance,  and  operated  to  con- 
tinue the  policy  in  force,  notwith- 
standing its  positive  terms  to  the 
contrary. 

It  may  be  conceded  that  the  re- 
ceipt of  the  premium  by  the  com- 
pany from  its  agent,  after  the  time 
had  expired,  with  knowledge  of  the 
fact  that  it  had  not  been  paid  to  the 
agent  until   after  such  expiration, 
would  operate  as  a  waiver,  for  the 
purpose  of  that  renewal,  of  the  con- 
dition that  payment  must  be  made 
in    advance.     It   is 
difficult  to  perceive  ^:,"/eVSr*ei«y 
any    sound    reason  ««  p»yme»t— 
for     holding    that  jS'^eST..'"*"" 
this    would     abro- 
gate the  condition  as  to  future  re- 
newals.   Here  there  was  no  proof 
that  Good  had  any  authority,  ex- 
cept  to    collect   the   renewal    pre- 
miums and  deliver  the  renewal  re- 
ceipts prepared,    signed,  and   sent 
to  him  by  the  proper  officers  of  the 
company.     No  attempt  was   made 
to  prove  that  the  general  or  man- 
aging agents  of  the  company  were 
informed  or    knew  that  the  pre- 
miums in  question  were  not  paid 
in  advance,  or  that 
Good  had  promised  :Sl^^^'t. 
to  call  at  Upton's 
residence  for    the    payment.    The 
policy    declared    that    "no    agent 
has    power    to    waive    any    con- 
dition    of     this     policy."     Under 
these    circumstances,    no    estoppel 
was  created  against  the  company  to 
prevent  it   from   refusing  accept- 
ance of  a  renewal  premium  offered 
after  the  time  expired,  and  there 
was  no  waiver  of  the  condition  as 
to  payment  in  ad-  _p^»j,.  „ 
vance.    Upton    had  msent  to  «ai  tor 
no  right  to  rely  on  •"•-•"»• 
Good's  promise  to  call  at  his  house  to 


demand  payment. 

Upton  to  exercise  his  option  if  he 
desired  to  renew  the  policy.    The 
company  owed  him  no  duty  to  re- 
quest such  exercise. 
The  court  below  properly  direct- 
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It  devolved  on     ed  the  jury  to  return  a  verdict  for 
the  defendant. 

The  judgment  is  affirmed. 

We  concur:  Sloss,  J.;  Melvin,  J. 

Petition    for    rehearing    denied 
March  13,  1919. 


ANNOTATION. 


Expiration  of  policy  of  insurance  on  Sunday  or  holiday. 


The  exact  question  involved  in  the 
reported  case   (Upton  v.  Travelers' 
Ins.  Co.  ante,  1597)  appears  to  be  one 
of  first  impression,  and  is  therefore  of 
especial  interest  and  value.    It  will  be 
observed    that    the    accident    policy 
there  involved  provided  that  it  was 
issued  for  a  term  of  six  months,  be- 
ginning at  12  o'clock  noon  oh  the  12th 
day  of  April,  and  ending  at  that  same 
hour,  and  it  was  decided  that  the  pol- 
icy expired  on  the  12th  day  of  October, 
notwithstanding  the  fact  that  that  day 
was  a  legal  holiday,  it  being  held  that 
that  circumstance  did  not  operate  to 
extend  the  term  of  the  policy  for  an- 
other day;  and  the  court  further  de- 
cided that  a  section  of  the  Code  had 
no  application  which  provided  that  the 
time  in  which  any  act  is  provided  by 
law  to  be  done  is  computed  by  ex- 
cluding the  first  day  and  including  the 
last,  unless  the  last  day  is  a  holiday, 
when  it  is  also  excluded,  and  decided 
likewise  that  another  section  was  in- 
applicable which  provided  that  when- 


ever any  act  of  a  secular  nature  is 
appointed  by  law  or  contract  to  be 
performed  on  a  particular  day,  which 
day  falls  upon  a  holiday,  it  may  be 
performed  upon  the  next  business  day 
with  the  same  effect  as  if  it  had  been 
performed  upon  the  day  appointed,  the 
court  stating  with  reference  to  the 
first  section  that  the  accident  was  not 
an  act  provided  to  be  done  by  any  law 
or  by  the  policy,  and  as  to  the  second 
section,  that  the  policy  did  not  appoint 
the  accident  as  an  act  to  be  performed 
at  any  time.  It  will  also  be  observed 
that  it  was  decided  that  the  last  sec- 
tion did  no  more  than  to  extend  the 
time  for  exercising  the  option  given 
by  the  policy  to  renew  where  it  expired 
on  a  holiday,  and  that  as  there  was 
never  any  attempt  to  exercise  the  op- 
tion, the  extension  for  exercising  it 
had  no  effect  whatever  after  the  exten- 
sion had  expired,  even  if  an  accident 
did  happen  before  that  time. 

J.  T.  W. 


ALVAH  CROCKER  et  al..  Trustees, 

V. 

JOHN  F.  MALLEY,  Collector  of  Internal  Revenue. 

United  States  Supreme  Court-- March  17,  1919. 

(249  u:  S.  — ,  63  L.  ed.  — ,  39  Sup.  Ct.  Rep.  270.) 

Internal  revenue  —  income  tax  —  associations  —  trust. 

1.  The  income  from  a  common-law  trust  under  which  the  trustees  are 
to  collect  rents  and  income  of  such  property  as  may  be  in  their  hands,  and 
pay  over  to  the  holders  of  trustees'  receipt  certificates  what  they  shall  de- 
termine to  be  fairly  distributable  net  income,  with  the  right  to  apply  any 
funds  in  their  hands  for  the  repair  or  development  of  the  property  held 
by  them,  or  the  acquisition  of  other  properly  pending  conversion  and 

2  A.L.R.— 101. 


1602 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.LJI, 


distribution,  the  receipt  holders  having  no  joint  action  or  interest  and  no 
control  over  the  fund, — is  not  taxable  to  the  trustees  as  an  association 
without  any  deductions  in  respect  to  dividends  received  from  a  corpora- 
tion that  itself  pays  an  incomfe  tax  by  reason  of  the  provisions  of  the 
Income  Tax  Act  of  October  3,  1913,  §  II.  6  (a),  imposing  a  tax  upon  the 
income  of  every  corporation,  joint  stock  company,  or  association,  "no  mat- 
ter how  created  or  organized ;"  and  it  is  immaterial  whether  the  individual 
receipt  holders  are  entitled  (as  seems  to  be  the  practical  construction)  to 
the  income  of  the  fund  subject  to  an  unexercised  power  in  the  trustees,  in 
t^eif  reasonable  discretion,  to  divert  it  to  the  improvement  of  the  capital, 
or  whether  they  are  not  entitled  to  the  income  as  such  until  they  receive 
it. 

[See  note  on  this  question  beginning  on  page  1606.] 


—  recovery  back  of  excessive  tax — re- 
tention of  amount  justly  due. 

2.  The  collector  of  internal  revenue, 
who  unlawfully,  but  with  probable 
cause,  assessed  for  income-tax  pur- 
poses the  trustees  in  a  common-law 
trust  as  an  association,  may  retain  out 
of  the  sum  received  by  him  the  amount 


of  the  tax  that  they  should  have  paid  as 
trustees,  since  any  recovery  for  the 
excess  will,  under  U.  S.  Rev.  Stat.  § 
989,  be  from  the  United  States,  and  if 
the  United  States  retains  from  the 
amount  received  by  it  the  amount  that 
it  should  have  received,  it  cannot  re- 
cover that  sum  in  a  subsequent  suit. 


Petition  for  a  Writ  of  Certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  First  Circuit  to  review  a  judgment  which,  reversing  a 
judgment  of  the  District  Court  for  the  District  of  Massachusetts,  ordered 
judgment  in  favor  of  defendant  in  a  suit  to  recover  certain  income  taxea 
as  improperly  assessed.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Felix  Rackemann  and  Har-     L.  R.  14  Q.  B.  Div.  379,  54  L.  J.  Q.  B. 


rison  M.  Davis,  for  petitioners: 

No  claim  can  properly  be  made  in 
this  case  of  any  association  on  the 
partnership  theory. 

Mayo  V.  Moritz,  151  Mass.  481,  24 
N.  E.  1083;  Williams  -v.  Milton,  215 
Mass.  1,  102  N.  E.  355;  Meehan  v. 
Valentine,  145  U.  S.  611,  36  L.  ed. 
835,  12  Sup.  Ct.  Rep.  972;  Bartlett  v. 
Slater,  211  Mass.  334,  97  N.  E.  991; 
Tyrrell  v.  Washburn,  6  Allen,  466; 
Hoadley  v.  County  Comrs.  105  Mass. 
519;  Whitman  v.  Porter,  107  Mass. 
522;  Cook  v.  Gray,  133  Mass.  106; 
Gleason  v.  McKay,  134  Mass.  419 ;  Phil- 
lips v.  Blatchford,  137  Mass.  510;  Rick- 
er  V.  American  Loan  &  T.  Co.  140  Mass. 
346,  5  N.  E.  284;  Cuhniff  v.  McDonnell, 
196  Mass.  7,  81  N.  E.  879;  Quimby 
V.  Tapley,  202  Mass.  601,  89  N.  E.  167; 
Williams  v.  Boston,  208  Mass.  500,  94 
N.  E.  808;  Smith  v.  Anderson,  L.  R. 
15  Ch.  Div.  278,  50  L,  J.  Ch.  N.  S.  89, 
48  L.  T.  N.  S.  329,  29  Week.  Rep.  21; 
Crowther  v.  Thorley,  50  L.  T.  N.  S. 
43,  32  Week.  Rep.  330,  48  J.  P.  292; 
Re  Siddall,  L.  R.  29  Ch.  Div.  1,  54 
L.  J.  Ch.  N.  S.  682,  52  L.  T.  N.  S. 
114,  33  Week.  Rep.  509;  Re  Thomas, 


N.  S,  336,  51  L.  T.  N.  S.  602,  33 
Week.  Rep.  583;  Taylor  v.  Davis  (Tay- 
lor V.  Mayo)  110  U.  S.  330.  28  L.  ed. 
163,  4  Sup.  Ct.  Rep.  147;  Re  Associat- 
ed Trust,  222  Fed.  1012;  Eliot  v. 
Freeman,  220  U.  S.  178,  55  L.  ed.  424, 
31  Sup.  Ct.  Rep.  360;  Ward  v.  Brig- 
ham,  127  Mass.  24. 

In  the  interpretation  of  statutes  levy- 
ing taxes,  it  is  the  established  rule  not 
to  .extend  their  provisions  by  impli- 
cation beyond  ti.e  clear  import  of  the 
language  used,  or  to  enlarge  their  op- 
erations so  as  to  embrace  matters  not 
specifically  pointed  out.  In  case  of 
doubt  they  are  construed  most  strongly 
against  the  government  and  in  favor 
of  the  citizen. 

Gould  V.  Gould,  245  U.  S.  151,  153, 
62  L.  ed.  211,  213,  38  Sup.  Ct.  Rep. 
53. 

A  suit  against  a  collector  of  internal 
revenue  to  recover  taxes  claimed  to 
have  been  illegally  exacted  is  not  a 
suit  against  the  United  States. 

United  States  v.  Emery,  237  U.  S. 
28,  31,  59  L.  ed.  825,  827,  35  Sup. 
Ct.  Rep.  499. 

In  suits  of  this  kind  plaintiff,  if  sue- 
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cessful,  recovers  interest.  Interest  can- 
not be  recovered  in  an  action  against 
the  United  States. 

Kinney  v.  Conaot,  92  C.  C.  A.  410, 
166  Fed.  720;  Treat  v.  Fanners'  Loan 
&  T.,Co.  10^  C.  C.  A.  98,  185  Fed. 
.760;  Schell  v.  Cochran,  107  U.  S.  625, 
27  L.  ed.  543,  2  Sup,  Ct.  Rep.  827; 
National  Home  v.  Parrish,  229  U.  S. 
494,  57  L.  ed.  1296,  33  Sup.  Ct.  Rep. 
944;  Gulf  Oil  Co.  v.  Lewellyn,  242  Fed. 
709,  affirmed  in  (U.  S.  Adv.  Ops.  1918- 
19,  p.  54)  248  U.  S.  71,  63  L.  ed.  — ,  39 
Sup.  C(.  Rep.  35;  Klock  Produce  Co.  v. 
Hartson,  212  Fed.  768. 

A  suit  against  a  collector  to  recover 
taxes  paid  under  protest  must  be 
brought  against  the  person  to  whom,  as 
collector,  the  taxes  were  paid,  although 
he  ceased  to  be  collector  before  suit 
brought. 

Philadelphia,  H.  &  P.  R.  Co.  v.  Led- 
erer,  155  C.  C.  A.  268,  242  Fed.  492. 

Mr.  William  L.  Frierson,  Assistant 
Attorney  General,  for  respondent: 

This  trust  is  a  business  organiza- 
tion, which  properly  comes  within  the 
meaning  of  the  word  "association,"  as 
used  in  the  act  in  question. 

Re  Associated  Trust,  222  Fed.  1012; ' 
4  Cyc.  301. 

Mr.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

This  is  an  action  to  recover  taxes 
paid  under  protest  to  the  collector 
of  internal  revenue  by  the  petition- 
ers, the  plaintiffs.  The  taxes  were 
assessed  to  the  plaintiffs  as  a  joint- 
stock  association  within  the  mean- 
ing of  the  Income  Tax  Act  of  Oc- 
tober 3,  1913,  chap.  16,  §  II.  G  (a), 
38  Stat,  at  L.  114,  166,  172,  4  Fed. 
Stat.  Anno.  2d  ed.  245,  and  were 
levied  in  respect  of  dividends  re- 
ceived from  a  corporation  that  it- 
self was  taxable  upon  its  net  in- 
come. The  plaintiffs  say  that  they 
were  not  an  association,  but  simply 
trustees,  and  subject  only  to  the 
duties  imposed  upon  fiduciaries  by 
§  II.  D.  The  circuit  court  of  ap- 
peals decided  that  the  plaintiffs,  to- 
gether, it  would  seem,  with  those 
for  whose  benefit  they  held  the 
property,  were  an  association,  and 
ordered  judgment  for  the  defend- 
ant, reversing  the  judgment  of  the 
district  court.  —  C.  C.  A.  — ,  250 
Fed.  817. 

The  facts  are  these:    A  Maine 
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paper  manufacturing  corporation 
with  eight  shareholders  had  its 
mills  on  the  Nashua  river  in  Massa- 
chusetts, and  owned  outlying  land 
to  protect  the  river  from  pollution. 
In  1912  a  corporation  was  formed 
in  Massachusetts.  The  Maine  cor- 
poration conveyed  to  it  seven  mills 
and  let  to  it  an  eighth,  that  was  in 
process  of  construction,  together 
with  the  outlying  lands  and  tene- 
ments, on  a  long  lease,  receiving 
the  stock  of  the  Massachusetts  cor- 
poration in  return.  The  Maine  cor- 
poration then  transferred  to  the 
plaintiffs  as  trustees  the  fee  of  the 
property  subject  to  lease,  left  the 
Massachusetts  stock  in  their  hands, 
and  was  dissolved.  By  the  declara- 
tion of  trust  the  plaintiffs  declared 
that  they  held  the  real  estate  and 
all  other  property  at  any  time  re- 
ceived by  them  thereunder,  sub- 
ject to  the  provisions  thereof,  "for 
the  benefit  of  the  cestuis  que  trust 
(who  shall  be  trust  beneficiaries 
only,  without  partnership,  associ- 
ate or  other  relation  whatever  inter 
sese),"  upon  trust  to  convert  the 
same  into  money  and  distribute  the 
net  proceeds  to  the  persons  then 
holding  the  trustees'  receipt  certif- 
icates,— ^the  time  of  distribution 
being  left  to  the  discretion  of  the 
trustees,  but  not  to  be  postponed 
beyond  the  end  of  twenty  years  af- 
ter the  death  of  specified  persons 
then  living.  In  the  meantime  the 
trustees  were  to  have  the  powers  of 
owners.  They  were  to  distribute 
what  they  determined  to  be  fairly 
distributable  net  income  according 
to  the  interests  of  the  cestuis  que 
trust,  but  could  apply  any  funds  in 
their  hands  for  the  repair  or  de- 
velopment of  the  property  held  by 
them,  or  the  acquisition  of  other 
property,  pending  conversion  and 
distribution.  The  trust  was  ex- 
plained to  be  because  of  the  deter- 
mination of  the  Maine  corporation 
to  dissolve  without  waiting  for  the 
final  cash  sale  of  its  real  estate,  and 
was  declared  to  be  for  the  benefit 
of  the  eight  shareholders  of  the 
Maine  company,  who  were  to  re- 
ceive certificates  subject  to  trans- 
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fer  and  subdivision.  Then  followed 
a  more  detailed  statement  of  the 
power  of  the  trustees  and  provision 
for  their  compensation,  not  exceed- 
ing 1  per  cent  of  the  gross  income 
unless  with  the  written  consent  of 
a  majority  in  interest  of  the 
cestuis  que  trust.  A  similar  con- 
sent was  required  for  the  filling  of 
a  vacancy  among  the  trustees,  and 
for  a  modification  of  the  terms  of 
the  trust.  In  no  other  matter  had 
the  beneficiaries  any  control.  The 
title  of  the  trust  was  fixed  for  con- 
venience as  the  Massachusetts 
Realty  Trust. 

The  declaration  of  trust  on  its 
face  is  an  ordinary  real  estate  trust 
of  the  kind  familiar  in  Massachu- 
setts, unless  in  the  particular  that 
the  trustees'  receipt  provides  that 
the  holder  has  no  interest  in  any 
specific  property,  and  that  it  pur- 
ports only  to  declare  the  holder 
entitled  to  a  certain  fraction  of  the 
net  proceeds  of  the  property  when 
converted  into  cash,  "and  mean- 
time to  income."  The  only  prop- 
erty expressly  mentioned  is  the 
real  estate  not  transferred  to  the 
Massachusetts  corporation.  Al- 
though the  trustees  in  fact  have 
held  the  stock  of  that  corporation 
and  have  collected  dividends  upon 
it,  their  doing  so  is  not  contem- 
plated in  terms  by  the  instrument. 
It  does  not  appear  very  clearly  that 
the  eight  Maine  shareholders  might 
not  have  demanded  it  had  they  been 
so  minded.  The  function  of  the 
trustees  is  not  to  manage  the  mills, 
but  simply  to  collect  the  rents  and 
ino6me  of  such  property  as  may  be 
in  their  hands,  with  a  large  discre- 
tion in  the  application  of  it,  but 
with  a  recognition  that  the  receipt 
holders  are  entitled  to  it,  subject  to 
the  exercise  of  the  powers  confided 
to  the  trustees.  In  fact,  the  whole 
income,  less  taxes  and  similar  ex- 
penses, has  been  paid  over  in  due 
proportion  to  the  holders  of  the  re- 
ceipts. 

There  can  be  little  doubt  that  in 
Massachusetts  this  arrangement 
would  be  held  to  create  a  trust  and 
nothing  more.  "The  certificate  hold- 


ers   ..    .    are  in  no  way  associat- 
ed together  nor  is  there  any  pro- 
vision in  the  [instrument]  for  any 
meeting  to  be  held  by  them.    The 
only  act  which  (under  the  [decla- 
ration of]  trust)  they  can  do  is  to 
consent  to  an  alteration    ...    of 
the  trust"  and  to  the  other  matters 
that  we  have  mentioned.    They  are 
confined  to  giving  or  withholding 
assent,  and  the  giving  or  witUiold- 
ing  it  "is  not  to  be  had  in  a  meet- 
ing, but  is  to  be  given  by  l^em  in- 
dividually."   "The  sole  right  of  the 
cestuis  que  trust  is  to  have  the  prop- 
erty administered  in  their  interest 
by  the  trustees,  who  are  the  mas- 
ters, to   receive   income   while  the 
trust  lasts,  and  their  share  of  the 
corpus  when  the  trust  comes  to  an 
end."     Williams    v.    Milton,     215 
Mass.  1, 10, 11,  id.  8, 102  N.  E.  365. 
The  question  is  whether  a  different 
view  is  required  by  the  terms  of  the 
present  act.    As  by  D,  above  re- 
ferred to,  trustees  and  associations 
'acting  in  a  fiduciary  capacity  have 
the     exemption     that     individual 
stockholders    have   from    taxation 
upon  dividends  of  a  corporation  that 
itself  pays  an  income  tax,  and  as 
the  plaintiffs  undeniably  are  trus- 
tees, if  they  are  to  be  subjected  to 
a  double  liability,  the  language  of 
the  statute  must  make  the  intention 
clear.    Gould  v.  Gould,  245  U.  S. 
151, 153,  62  L.  ed.  211,  213,  38  Sup. 
Ct.    Rep.    53;    United    States    v. 
Isham,  17  Wall.  496,  504,  21  L.  ed. 
728,  730. 

The  requirement  of  G  (a)  is  that 
the  normal  tax  thereinbefore  im- 
posed upon  individuals  shall  be  paid 
upon  the  entire  net  income  accru- 
ing from  all  sources  during  the  pre- 
ceding year  "to  every  corporation, 
joint-stock  company,  or  association, 
and  every  insurance  company,  or- 
ganized in  the  United  States,  ho 
matter  how  created  or  organized, 
not  including  partnerships."  The 
trust  that  has  been  described  would 
not  fall  under  any  familiar  concep- 
tion of  a  joint-stock  association, 
whether  formed  under  a  statute  or 
not.  Smith  v.  Anderson,  L.  R.  15 
Ch.  Div.  247,  273,  274,  277,  282,  50 
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L.  J.  Ch.  N.  S.  39,  43  L.  T.  N.  S. 
329,  29  Week.  Rep.  21;  Eliot  v. 
Freeman,  220  U.  S.  178,  186,  55  L. 
ed.  424,  428,  31  Sup.  Ct.  Rep.  360. 
If  we  assume  that  the  words  "no 
matter  how  created  or  organized" 
apply  to  "association,"  and  not  only 
to  "insurance  company,"  still  it 
would  be  a  wide  departure  from 
normal  usage  to  call  the  benefici- 
aries here  a  joint-stock  association 
when  they  are  admitted  not  to  be 
partners  in  any  sense,  and  when 
they  have  no  joint  action  or  inter- 
est and  no  control  over  the  fund. 
On  the  other  hand,  the  trustees  by 
themselves  cannot  be  a  joint-stock 
association  within  the  meaning  of 
the  act,  unless  all  trustees  with  dis- 
cretionary powers  are  such,  and  the 
special  provision  for  trustees  in  D 
is  to  be  made  meaningless.  We 
perceive  no  ground  for  grouping 
the  two — ^beneficiaries  and  trus- 
tees— ^together,  in  order  to  turn 
them  into  an  association  by  uniting 
their  contrasted  functions  and  pow- 
ers, although  they  are  in  no  proper 
sense  associated.  It  seems  to  be  an 
unnatural  perversion  of  a  well- 
known  institution  of  the  law. 

We  do  not  see,  either,  that  the  re- 
sult   is  aifected  by  any  technical 
analysis  of  the  individual  receipt 
holder's  rights  in  the   income  re- 
ceived by  the    trustees.    The    de- 
scription most  in  accord  with  what 
has  been  the  practice  would  be  that, 
as  the  receipts  declare,  the  holders, 
until   distribution   of    the  capital, 
were  entitled  to  the  income  of  the 
fund,   subject    to   an    unexercised . 
power  in  the  trustees,  in  their  rea- 
sonable discretion,  to  divert  it  to  the 
improvement   of  the   capital.     But 
even  if  it  were  said  that  the  receipt 
holders  were  not  entitled  to  the  in- 
come as  such  until  they  got  it,  we 
do  not  discern  how  that  would  turn 
them  into  a  joint-stock  company. 
Moreover,   the  receipt  holders  did 
get  it,  and  the  question  is  what  por- 
tion it  was  the  duty  of  the  trustees 
to  withhold. 

We  presume  that  the  taxation  of 
corporations  and  joint-stock  com- 
panies  upon  dividends  of  corpora* 


Ky   — reeoTerr  back 
r,    of  ezeesBtTe 


tions  that  themselves  pay  the  in- 
come tax  was  for  the  purpose  of 
discouraging  combinations    of  the 
kind  now  in  disfavor,  by  which  a 
corporation    holds    controlling   in- 
terests    in      other     corporations, 
which,  in  their  turn,  may  control 
others,  and  so  on,  and  in  this  way 
concentrates  a  power  that  is  disap- 
proved.    There  is  nothing  of  that 
sort  here.    Upon  the  whole  cdse  we 
are  of  opinion  that 
the  statute  fails  to  J;4*»'JS- 
show  a  clear  intent  income  tax- 
to  subject  the  divi-  S^rt.'""""" 
dends  on  the  Mass- 
achusetts corporation's  stock  to  the 
extra  tax  imposed  by  G  (a). 

Our  view  upon  the  main  question 
opens  a  second  one  upon  which  the 
circuit  court  of  appeals  did  not  have 
to  pass.  The  district  court,  while 
it  found  for  the  plaintiffs,  ruled 
that  the  defendant  was  entitled  to 
retain   out  of   the 

sum     received  ^_    _^^ ^ 

him  the  amount  of  toxl^lentioa 
the  tax  that  they  ?u.T^"d«. 
should  have  paid  as 
trustees.  To  this  the  plaintiffs  took 
a  cross  writ  of  error  to  the  circuit 
court  of  appeals.  There  can  be  no 
question  that,  although  the  plain- 
tiffs escape  the  larger  liability, 
there  was  probable  cause  for  the 
defendant's  act.  The  Commission- 
er of  Internal  Revenue  rejected 
the  plaintiffs'  claim,  and  the  statute 
does  not  leave  the  matter  clear. 
The  recovery,  therefore,  will  be 
from  the  United  States.  Rev.  Stat. 
§  989,  Comp.  Stat.  1916,  §  1635, 
3  Fed.  Stat.  Anno.  2d  ed.  232.  The 
plaintiffs,  as  they  themselves  al- 
leged in  their  claim,  were  the  per- 
sons taxed,  whether  they  were 
called  an  association  or  trustees. 
They  were  taxed  too  much.  If  the 
United  States  retains  from  the 
amount  received  by  it  the  amount 
that  it  should  have  received,  it  can- 
not recover  that  sum  in  a  subse- 
quent suit. 

Judgment  of  the  Circuit  Court  of 
Appeals  reversed. 

Judgment  of  the  District  Court 
affirmed. 
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ANNOTATION. 
Meaning  of  "asaocwtion"  aa  used  in  Income  Tax  Act* 


The  reported  case  (Crocker  v.  Mal- 
LEY,  ante,  1601),  seems  to  have  been 
the  only  case  to  have  passed  upon  the 
question  as  to  what  bodies  are  in- 
cluded within  the  term  "association," 
as  used  in  the  Federal  Income  Tax  Act 
of  1913,  which  imposed  a  tax  on  the 
income  of  "every  corporation,  joint- 
stock  company,  or  association  .  .  . 
no  matter  how  created  or  organized, 
not  including  partnerships,",  etc.  The 
decision  in  this  case  was  to  the  effect 
that  the  trustees  of  a  common-law 
realty  trust,  organized  in  Massa- 
chusetts to  hold  and  control  certain 
property  for  a  term  of  years,  and  pay 
over  at  their  discretion  the  income  to 
the  beneficiaries  in  proportion  to  the 
amount  of  trust  certificates  held  by 
them,  were  not  an  "association,"  and 
that  the  income  received  by  them  was 
not  taxable  in  their  hands  without  any 
reductions  in  respect  to  dividends  re- 
ceived from  a  corporation  that  itself 
paid  an  income  tax.  This  decision  re- 
versed (1918)  —  C.  C.  A.  — ,  250  Fed. 
817,  wherein  the  holding  was  upon  the 
theory  that  since  the  powers  of  the 
trustees  resembled  those  of  the  direct- 
ors of  a  corporation,  and  as  the  income 
could  not  be  regarded  as  the  individ- 
ual property  of  the  beneficiaries  until 
received  by  them,  it  must  be  regarded 
as  income  accruing  to  a  group  or  body 
of  individuals  collectively,  so  as  to 
render  them  in  effect  an  association 
within  the  meaning  of  the  act.  And 
the  conclusion  of  the  circuit  court  of 
appeals  seems  to  be  directly  supported 
by  certain  rulings  of  the  Treasury  De- 
partment. Thus  in  art.  79  of  the 
Treasury  regulations,  the  term  "asso- 
ciation" is  defined  as  including  asso- 
ciates, real  estate  trusts,  and  bodies, 
by  Whatever  name  known,  which  carry 
on  or  do  business  in  an  organized 
capacity,  whether  organized  under  and 
pursuant  to  state  laws,  trust  agree- 
ments, declarations  of  trust,  or  other- 
wise, the  net  income  of  which,  if  any, 
is  distributed  or  distributable  among 
the  members  or  other  owners  on  the 


basis  of  the  capital  stock  which  each 
holds,  or,  where  there  is  no  capital 
stock,  on  the  basis  of  the  proportion- 
ate share  of  capital  which  each  has 
invested  in  the  business  or  property  of 
the  organization.   So  the  Treasury  De- 
partment, by  letter  dated  March  14, 
1917,  held  that  a  trust  created  to  hold 
certain  lands,  and  to  dispose  of  same, 
and  to  distribute  the  proceeds  to  the 
beneficiaries  whose  pro  rata  interests 
were   represented   by  beneficial   cer- 
tificates issued  to  them- by  the  trustees 
in  whose  names  the  title  to  the  prop- 
erty stood,  and  whose  sole  duty  was  to 
carry  out  the  purpose  of  the  trust, 
partook  of  the  character  of  an  "asso- 
ciation," and  was  subject  to  the  tax  as 
an  entity.    But,  on  the  other  hand,  by 
letter  dated  February '25,   1914,  the 
Treasury    Department   ruled    that    a 
syndicate  formed  for  the  temporary 
purpose  of  purchasing  securities  on 
joint  account   and   disposing   of   the 
same    through    syndicate    managers, 
wher6  the  only  obligation  of  the  mem- 
bers was  to  take  and  pay  for  the  por- 
tion of  the  securities  not  disposed  of, 
was  not  an  "association,"  within  the 
meaning  of  the  Income  Tax  Law,  and 
that  the  profits  of  the  syndicate  were 
not  taxable  in  its  hands,  but  in  the 
hands  of  the  individual  members  ac- 
cording  to   their   respective    shares. 
And  under  the  Federal  Corporation 
Tax  Act  of  1909  by  which  an  excise  tax 
was  imposed  upon  the  doing  of  busi- 
ness by  corporations,  joint-stock  com- 
panies, or  associations,  "now  or  .here- 
after organized  under  the  laws  of  the 
United  States  or  of  any  state  or  terri- 
tory," it  has  been  held  that  a  Massa- 
chusetts trust  is  not  an  association 
within  the  meaning  of  the  act,  the 
theory  being  that  such  act  was   in- 
tended to  embrace  only  such  corpora- 
tions and  joint-stock  associations   as 
were  organized  under  statute,  and  that 
Massachusetts   trusts   do   not   derive 
any  benefit  from  and  are  not  organized 
under  the  statutory  laws  of  Massa- 
chusetts.    This  was  the  holding   in 
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Eliot  V.  Freeman  (1910)  220  U.  S.  178, 
55  L.  ed.  424,  31  Sup.  Gt.  Rep.  360, 
which  involved  both  a  real-estate  trust 
created  by  deed  for  the  purchasing, 
improving,  holding,  or  selling  lands 
and  buildings  for  the  benefit  of  share- 
holders, and  a  department  store  trust 
created  by  deed  for  the  purpose  of  pur- 
chasing and  holding  certain  real  es- 
tate and  erecting  a  department  store 
thereon  and  renting  the  same.  This 
holding,  of  course,  supports  that  in  the 
reported  case  (Crocker  v.  Malley, 
ante,  1601),  although  the  statute  in 
the  latter  case  did  not  limit  its  applica- 
tion to  "associations"  organized  under 
a  statute,  especially  if  we  accept  the 
theory  of  the  United  States  Supreme 
Court  that  trusts  of  the  character  un- 
der consideration  "would  not  fall  un- 
der any  familiar  conception  of  a  joint- 
stock  association,  whether  formed 
ander  a  statute  or  not." 

Of  interest  in  connection  with  the 
above  cases  and  holdings  is  the  deci- 
sion in  Tide  Water  Pipe  Co.  v.  State 
Assessors  (1895)  57  N.  J.  L.  516,  27 
L.R.A.  684,  31  Atl.  220,  affirmed  on 
opinion  below  in  (1896)  59  N.  J.  L. 
269,  39  Atl.  1114,  wherein  it  was  held 


that  "partnership  associations,"  or- 
ganized under  a  Pennsylvania  stat- 
ute were  invested  with  the  essential 
characteristics  of  corporations  and 
could  be  taxed  under  the  New  Jer- 
sey Corporation  Tax  Act.  And  see 
also  People  ex  rel.  Piatt  v.  Wemple 
(1889)  117  N.  Y.  136,  6  L.R.A.  303,  2 
Inters.  Com.  Rep.  735,  22  N.  E.  1046, 
wherein  a  company  formed  and  doing 
business  in  New  York,  which  was  or- 
ganized by  a  number  of  individuals 
signing  articles  of  agreement,  by 
which  the  concern  was  described  as  a 
"joint-stock  company,"  and  which  pro- 
vided for  continuance  for  a  specified 
period,  for  a  capital  stock  divided  in- 
to shares  represented  by  certificates 
or  script,  and  assignable,  and  for  man- 
agement by  a  board  of  directors,  was 
held  to  be  either  a  "corporation,  joint- 
stock  company,  or  association"  within 
the  meaning  of  a  state  statute  taxing 
same,  although  the  articles  of  agree-> 
ment  contained  no  reference  to  any 
statute  under  which  the  company  was 
organized,  and  the  statute  providing 
for  such  organizations  was  not  in  fact 
passed  until  after  the  agreement  was 
prepared.  G.  J.  C. 


REINHARDT  J.  BUSCH,  Appt., 

V. 

LOS  ANGELES  RAILWAY  COMPANY,  Respt. 


MARY  E.  BUSCH,  Appt., 

V. 

SAME,  Respt. 

Cdlifomia  Supreme  Court  (Dept.  JVo.  1)  —July  17,  1918' 
(—  Cal.  — ,  174  Pac.  665.) 

Evidence  —  res  ipsa  loquitur  —  collision. 

1.  The  maxim,  "Res  ipsa  loquitur,"  does  not  apply  to  a  collision  between 
a  street  car  and  an  automobile. 

[See  note  on  this  question  beginning  on  page  1610.] 

Street  railway  —  (q<«rating  car  mi  left-      Appeal  —  verdict  on  conflicting  evi- 


hand  track  —  negligence. 

2.  It  is  not  negligence  per  se  for  a 
street  railway  company  to  operate  a 
•car  in  a  city  street  on  the  left-hand 
track,  when  facing  in  the  direction  in 
which  the  car  is  moving. 


dence. 

3.  A  verdict  on  conflicting  evidence 
is  conclusive,  upon  appeal,  on  a  jury 
question. 

Highway  —  collision  with  street  car 
—  negligence. 

4.  One  may  be  found  to  be  negligent 
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in  drivintr  an  automobile  against  the 
side  of  a  brightly  lighted  street  car  in 
attempting  to  pass  another  automobile 
standing  in  the  street. 
Appeal  —  sufficiency  of  plea  —  first 
raising  question. 

5.  An  objection  to  the  sufficiency  of 
a  plea  of  contributory  negligence  can- 
not be  raised  for  the  first  time  on  ap- 
peal. 

Trial  —  instruction  —  assumption  by 
motonnan. 

6.  There  is  no  error  in  an  instruc- 
tion, in  an  action  for  injury  resulting 
from  a  collision  between  a  street  car 
and  an  automobile,  that  the  motorman 
might  assume  that  persons  using  the 
street  will  see  what  is  plainly  to  be 
seen. 


— duty  of  automotnlist. 

7.  There  is  no  error  in  an  instruc- 
tion, in  an  action  for  injury  resulting 
from  a  collision  between  a  street  car 
and  an  automobile,  that  it  is  the  duty 
of  drivers  of  automobiles,  along  a  street 
upon  which  is  laid  a  street  car  track,  to 
yield  the  right  of  way  to  the  street  cars 
when  they  can  reasonably  do  so. 
Street  railway  —  care  required  in  op- 
erating on  left-hand  track. 

8.  A  motorman  operating  a  street 
car  in  the  opposite  direction  from  that 
usually  taken  on  the  track  on  which  the 
car  is  running  is  not  bound  to  use  spe- 
cial and  peculiar  care  to  avoid  collision 
with  vehicles  going  in  the  opposite  di- 
rection. 


■'^m.'- 


Sepabatb  appeals  from  a  judgment  of  the  Superior  Court  for  Los  An- 
geles County  in  favor  of .  defendant,  and  from  an  order  denying  motions 
for  new  trial,  in  consolidated  actions  brought  to  recover  damages  for  per- 
sonal injuries,  sustained  in  a  collision  between  plaintiff's  automobile  and 
defendant's  street  car.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Blackstock,  Gray,  Barker,  &     C.  R.  Go.  107  Mich.  611.  65  N.  W.  527; 


Bowen  and  Wheaton  A.  Gray,  for  ap- 
pellants : 

The  railroad  company  was  negligent 
in  not  sounding  any  alarm  while  trav- 
eling on  the  wrong  track. 

Lininger  v.  San  Francisco,  V.  &  N. 
Valley  R.  Co.  18  CaL  App.  419,  123  Pac. 
236;  Lawyer  v.  Los  Angeles  Pacific  Co. 
23  Cal.  App.  644,  138  Pac  920,  161  Cal. 
63,  118  Pac.  237. 

There  was  no  evidence  upon  which 
to  base  a  finding  or  assumption  that 
either  of  the  plaintiffs  was  guilty  of 
contributory  negligence. 

Bailey  v.  Market  Street  Cable  R.  Co. 
110  Cal.  320,  42  Pac.  914;  Scott  v.  San 
Bernardino  Valley  Traction  Co.  152  Cal. 
610,  93  Pac.  677. 

There  is  no  sufficient  plea  of  contrib- 
utory negligence  to  be  found  in  de- 
fendant's answer. 

Crabbe  v.  Mammoth  Channel  Gold 
Min.  Co.  168  Cal.  500,  143  Pac.  714. 

The  absence  or  presence  of  notice 
and  knowledge  of  the  party  is  material, 
and  therefore  any  evidence  excluded 
which  might  tend  to  illustrate  or  ac- 
centuate the  preposition  of  the  absence 
of  notice  or  knowledge  might  well  tend 
to  the  prejudice  of  the  plaintiff's  case. 

Chicago  &  A.  R.  Co.  v.  Dillon,  123 
111.  570,  6  Am.  St.  Rep.  559,  15  N.  E. 
181 ;  Illinois  C.  R.  Co.  v.  Slater,  139  111. 
190,  28  N.  E.  830;  Crane  v.  Michigan 


Raymond  v.  Glover,  122  Cal.  471,  66 
Pac.  398. 

Mr.  H.  Perk,  Jr.,  also  for  appel- 
lants. 

.  Messrs.  Gibson,  Dunn,  &  Crutcher 
and  Norman  S.  Sterry  for  respondent. 

Shaw,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  is  operating  two 
double-track  street  railways  in  the 
city  of  Los  Angeles ;  one  along  Pasa- 
dena avenue,  and  the  other  on 
Avenue  20,  which  crosses  Pasadena 
avenue.  Reinhardt  J.  Busch  and  his 
wife,  Mary  E.  Busch,  were  traveling 
easterly  along  the  south  side  of 
Pasadena  avenue  in  an  automobile 
("riven  by  the  said  Mary  E.  Busch 
and  owned  by  her.  A  street  car  oi>- 
erated  by  the  defendant  was  going 
westerly  on  the  south  track  of  the 
Pasadena  avenue  line  between  Ave- 
nue 21  and  Avenue  20,  and  at  a  point 
near  Avenue  20  the  automobile  and 
the  car  collided,  whereby  Reinhardt 
J.  Busch  sustained  personal  injuries 
and  the  automobile  was  materially 
damaged.  To  recover  these  dam- 
ages the  two  parties  respectively  be- 
gan actions  against  the  defendant. 
The  two  causes  were  consolidated 
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and  tried  together,  and  resulted  in 
a  verdict  and  judgment  for  the  de- 
fendant. From  this  judgment,  and 
from  an  order  denying  their  respec- 
tive motions  for  a  new  trial,  the  two 
plaintiffs  have  taken  separate  ap- 
peals to  this  court. 

Plaintiffs'  first  point  is  that  the 
railroad  company  was  negligent  in 
its  methods  of  operating  its  cars  and 
laying  its  tracks  in  this :  That  usual- 
ly street  cars  travel  on  the  right- 
hand  track  in  the  direction  in  which 
they  are  going,  and  that  this  car 
was  going  west  on  the  left-hand 
track.  No  law  or  ordinance  is  point- 
ed out  by  appellants  which  required 
the  defendants  to  operate  its  cars  in 
either  mode.  It  was 
5t.-V.**m'r."7~    therefore  lawful  to 

operatlBK  cur  ,  ,  .,, 

OB  lett-bamd  run  them  in  either 
i'^^uceaee.  direction.    Running 

a  car  west  on  the 
south-side  track  cannot  be  said  to  be 
negligence  in  law. 

It  is  claimed  that  the  evidence 
showed  that  the  defendant  was  neg- 
ligent in  the  manner  of  operating 
the  car  in  this:  That,  in  as  much  as 
the  car  was  going  in  the  opposite  di- 
rection from  that  usually  taken  by 
*cars  upon  that  raihroad,  it  was  the 
defendant's  duty  to  use  more  than 
usual  care  to  warn  persons  of  the 
fact,  so  as  to  avoid  danger  of  col- 
lision, and  that  the  defendant  failed 
to  sound  any  gong  or  otherwise  give 
signals  of  warning.  There  was  evi- 
dence that  the  defendant  did  sound 
the  gong,  and  also  that  the  injury 
occurred  about  dusk,  that  the  in- 
side car  lights  were  lighted,  that  a 
headlight  was  burning  brightly,  and 
that  the  car  was  not  going  more 
than  about  4  miles  per  hour  at  the 
time  of  the  collision.  The  verdict 
of  the  jury  having  been  for  the  de- 
fendant, this  evidence  must  be  taken 
as  true.  The  fact  that  the  plaintiffs' 
evidence  contradicted  it  is  not  avail- 
A,pe.i-verdiot  able  for  reversal  in 
«>  eonaictiBK  such  a  caso.  It  was 
•Tide-ce.  ^  question  for  the 

jury  to  determine,  and  its  verdict 
on  that  subject  is  conclusive  here. 

Plaintiffs  further  claim  that  there 
was  no  evidence  of  contributory  neg- 
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ligence  on  the  part  of  Mary  E. 
Busch,  who  was  driving  the  auto- 
mobile. There  was  evidence  to  show 
that  as  she  crossed  Avenue  20  going 
east,  just  before  the  collision,  she 
observed  another  automobile  nea^ 
the  curb  line,  going,  as  she  first  be- 
lieved, in  the  same  direction,  but 
which  in  fact  had  stopped,  or  was 
about  to  stop ;  that,  seeing  this  to  be 
so,  she  undertook  to  pass  the  auto- 
mobile on  the  left-hand  side,  being 
the  side  next  to  the  street  car  track; 
that  in  doing  so  she  swerved  con- 
siderably to  the  left  at  the  instant 
when  the  car  came  opposite  to  the 
standing  automobile,  and  thereby 
she  drove  her  automobile  against  the 
side  of  the  street  car;  that  at  that 
time  the  lights  on  the  street  car 
-were  burning,  so  that  with  ordinary 
care  she  could  have  seen  it  in  time 
to  stop  her  car,  or  guide  it  so  as  to 
avoid  the  collision. 
A  verdict  finding  fo*m.7*/ wmi, 
the  plaintiff  guilty  l*e^,V,~^ 
of  contributory  neg- 
ligence upon  these  facts  cannot  be 
said  as  a  matter  of  law  to  be  con- 
tr«iry  to  the  evidence. 

Plaintiffs  further  contend  that 
there  was  no  sufficient  pleading  of 
the  contributory  negligence  of  the 
defendant  in  the  answer,  within  the 
rule  stated  in  Crabbe  v.  Mammoth 
Channel  Gold  Min.  Co.  168  Cal.  500, 
143  Pac.  714.  The  Crabbe  Case  was 
decided  after  the  answers  in  this 
case  were  filed.  The  trial  was  con- 
ducted throughout  upon  the  theory 
that  contributory  negligence  of  the 
plaintiffs  was  properly  alleged,  and 
that  the  fact  was  in  issue.  Under 
these  circumstances  the  well-settled 
rule  prevails  that  the  parties  can- 
not, on  appeal,  claim 
a  reversal,  on  the  ,Xm^Tl^er  ot 
ground  that  the  plea  EiS'«J*ra^."" 
was  insufficient.  It 
is  unnecessary  to  cite  cases  on  the 
subject.' 

The  court  instructed  the  jury  as 
follows :  "The  fact  that  there  was  a 
collision  between  the  automobile  in 
which  the  plaintiffs  were  riding  and 
the  street  car  of  the  defendant  does 
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not  raise  a  presumption  of  negli- 
gence against  the  defendant." 
ETide.c^r«.       .    We  see  no  error 
ipra  loaaitar—     m  this  mstruction. 
eoiii.io«,  rj^g    maxim,    "Res 

ipsa  loquitur,"  does  not  apply  in 
such  cases. 

Another  instruction  was  to  the 
effect  that  a  motorman,  who  is  op- 
erating a  street  car  at  a  reasonable 
rate  of  speed  and  with  due  care 
along  and  upon  a  public  street,  "has 
a  right  to  assume  that  other  per- 
sons who  are  using  the  street  will 
exercise  ordinary  care  in  doing  so, 
and  will  see  that 
inKfrnctioa-  which  is  plainly  to 
"ro"S."Sr  *'  be  seen."  The  ob- 
jection made  to  this 
instruction  is  that  the  evidence 
showed  that  it  was  impossible  for 
the  plaintiffs  to  have  seen  the  streeir 
car.  On  the  contrary,  as  we  view 
the  evidence,  it  would  seem  to  have 
been  impossible  for  her  not  to,  see  it, 
except  by  shutting  her  eyes  or  look- 
ing the  other  way.  The  instruction 
does  not  assume  that  the  car  was 
'plainly  to  be  seen,  but  says  that  ijf 
it  was  plainly  to  be  seen  the  motor- 
man  had  a  right  to  expect  that  she 
would  see  it.  The  jury  were  left  to 
determine  from  the  evidence  wheth- 
er or  not  it  was  plainly  to  be  seen. 
There  was  no  error  in  instructing 


the  jury  that  it  is  the  duty  of  driv- 
ers of  automobiles, 
along  a  street  upon  "^toLahuut. 
which  there  is  laid  a 
street  car  track,  to  yield  the  right 
of  way  to  the  street  cars  when  they 
can  reasonably  do  so. 

The  instruction  that,  when  run- 
ning a  car  in  a  direction  the  opposite 
to  that  usually  taken  on  the  south 
track,  the  motorman  must  use 
"special  and  particular  care"  to 
avoid  collision  with  vehicles  going  in 
the  other  direction,  was  properly  re- 
fused. Reasonable 
and  ordinary  care,  clrVU~-V«S^~ 
under  the  existing  J;««S,t~f'SL2?. 
cu'cumstances,  i  s 
the  standard  required  of  a  street  car 
company,  lawfully  operating  its  cars 
on  the  street. 

The  instructions  on  all  the  ques- 
tions in  the  case  were  full  and  clear. 
The  appellants  make  other  criticisms 
of  instructions  given,  and  complain 
of  the  refusal  of  others.  We  will  not 
discuss  them  further.  We  are  satis- 
fied that  the  rulings  were  either  cor- 
rect, or  that  they  were  not  sufficient- 
ly prejudicial  as  to  have  caused  a 
miscarriage  of  justice. 

The  judgment  and  order  are  af-' 
firmed. 

We  concur:    Sloss,  J.,  Richards^ 

Judge  pro  tern. 
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Applicability  of  ret  ipsa  loquitur  doctrine  where  person  or  vehide  is  struck 

by  street  car. 


I.  Introductory,  1610. 
II.  Person  struck  by  car,  1611. 
III.  Person    struck    by   fender   or   other 

projection,  1611. 
IV.  Vehicle  struck  by  car,  1612. 
V.  Collision    caused   by    derailment    of 
car,  1614. 
VI.  Statutory  presumption  of  negligence, 
1616. 

/.  Introductory. 

It  appears  from  the  cases  cited  in 
the  course  of  this  note  that  the  courts 
are  not  entirely  in  accord  as  to  the  ap- 
plicability of  the  doctrine  of  res  ipsa 
loquitur  when  a  person  or  vehicle  is 


struck  by  a  street  car.  The  rule  that, 
where  a  person  is  struck  by  a  street 
car,  no  negligence  on  the  part  of  the 
owner  of  the  car  is  to  be  inferred  from 
the  mere  happening  of  the  injury,  is 
almost  uniformly  adhered  to.  And  the 
greater  number  of  cases  seem  to  sup- 
port the  same  rule  where  a  vehicle  is 
struck.  There  are  a  number  of  cases, 
however,  in  which  it  is  held  that  the 
doctrine  is  applicable  where  a  vehicle 
traveling  in  the  same  direction  as  a 
street  car  is  struck  by  the  latter.  So,, 
where  a  person  or  vehicle  is  struck  by 
a  derailed  car,  it  is  held  in  the  greater 
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namber  of  cases  that  the  mere  happen- 
ing  of  the  injury  raises  the  presump- 
tion of  nesriigence  on  the  part  of  the 
owner  of  the  car.  'Some  states  have 
statutes  which  create  a  presumption  of 
negligence  on  the  part  of  railway  com- 
panies when  persons  or  property  are 
injured  by  the  operation  of  their 
trains,  cars,  etc.  Some  of  these  stat- 
utes are  applicable  to  street  railway 
companies  by  express  terms,  while 
others  are  held  by  construction  to  be 
applicable,  or  otherwise,  depending  on 
the  terms  and  construction  of  the  par- 
ticular statute. 

The  present  note  excludes  cases  in- 
volving the  applicability  of  the  doc- 
trine of  res  ipsa  loquitur  where  the 
person  injured  was  a  passenger. 
II.  Peraon  struck  by  car. 

In  each  of  the  following  cases 
wherein  it  appeared  that  a  person  was 
struck  by  a  street  car,  the  doctrine 
of  res  ipsa  loquitur  was  held  to  be  in- 
applicable :  Tower  v.  Humboldt  Tran- 
sit Co.  (1917)  176  Cal.  602,  169  Pac. 
227;  Truman  v.  Wilmington  City  R.  Co. 
(1908)  7  Penn.  (DeL)  192,  78  Atl.  636, 
affirmed  in  (1909)  7  Penn.  (Del.)  197, 
72  Atl.  988,  21  Am.  Neg.  Rep.  67;  Gis- 
mond  V.  People's  R.  Co.  (1911)  2  Boyce 
(Del.)  677,  83  Atl.  136  (child  on  street 
struck  by  car) ;  Riccio  v.  People's  R. 
Co.  (1911)  3  Boyce  (Del.)  235.  82  Atl. 
604  (plaintiff  struck  while  working  in 
street)  ;  Smith  v.  Kansas  City  Elev.  R. 
Co.  (1900)  61  Kan.  862,  60  Pac.  1059 
(child  struck  by  street  car  on  straight 
track;  alarm  not  sounded) ;  Garvick 
v.  United  R.  &  Electric  Co.  (1905)  101 
Md.  239,  61  Atl.  138  (plaintiff  struck 
while  walking  along  track  with  two 
companions;  no  warning  signal  was 
given  by  motorman,  but  companions 
warned  him  of  approach  of  car) ;  Mc- 
Grath  v.  St.  Louis  Transit  Co.  (1906) 
197  Mo.  97,  94  S.  W.  872  (husband  of 
plaintiff  struck  by  car  and  killed  while 
working  as  track  repairer  at  night) ; 
Mascheck  v.  St.  Louis  R.  Co.  (1877)  3 
Mo.  App.  600  (child  run  over  by  street 
car) ;  Tully  v.  New  York  City  R.  Co. 
(1908)  127  App.  Div.  688,  111  N.  Y. 
Supp.  919  (plaintiff  struck  while 
crossing  track) ;  Carley  v.  Joline 
(1913)  159  App.  Div.  780,  144  N.  Y. 
Supp.  1018  (street  cleaner  struck  by 


street  car  while  in  performance  of 
duty)  ;  Zang  v.  Joline  (1913)  159  App. 
Div.  885,  143  N.  Y.  Supp.  858  (infant 
knocked  down  by  horse  drawing  street 
car)  ;  Freidman  v.  Dry  Dock,  E.  B.  & 
B.  R.  Co.  (1886)  3  N.  Y.  S.  R.  557  (old 
man  struck  by  car  while  trying  to 
cross  tracks  at  place  other  than  cross- 
ing, and  where  there  were  accumula- 
tions of  ice  and  snow) ;  Fortunate  v. 
Union  R.  Co.  (1918)  172  N.  Y.  Supp. 
119  (pedestrian  struck  while  crossing 
track). 

In  Fortunato  v.  Union  R.  Co,  (N.  Y.) 
supra,  the  court  said :  "A  pedestrian; 
crossing  a  car  track,  is  bound  to  look 
out  for  his  own  safety,  and  is  not  en- 
titled to  recover  unless  he  shows  that 
he  did  not  proceed  heedlessly  across 
the  track,  relying  upon  the  careful- 
ness of  the  motorman  to  avoid  the  col- 
lision. The  mere  fact  that  a  collision 
occurred  does  not  in  itself  show  that 
the  pedestrian  exercised  care,  or  that 
the  accident  was  caused  by  the  negli- 
gence of  the  motorman." 

InPberstock  v.  United  R.  Co.  (1913) 
68  Or.  197,  137  Pac.  195,  it  appeared 
that  the  plaintiff,  while  riding  on 
horseback  diagonally  across  a  street 
car  track  at  a  place  where  the  track 
veered  off  to  one  side  of  the  street,  was 
struck  and  injured  by  a  car  approach- 
ing from  the  rear.  An  action  being 
brought  to  recover  damages  for  the 
injuries,  the  evidence  was'  held  suffi- 
cient to  support  a  verdict  for  the 
plaintiff,  but  the  court  said  that  the 
mere  proof  of  an  accident  did  not  per 
se  prove  negligence. 

But  where  it  appeared  that  the 
plaintiff  was  struck  by  one  of  the  de- 
fendant's horse  cars  while  he  was  en- 
gaged in  his  duty  as  a  flagman  at  a 
street  crossing  in  warning  traffic  of 
the  approach  of  a. train,  his  position 
having  been  plainly  visible  to  the 
driver  of  the  car  for  several  hundred 
feet,  it  was  held  that  an  inference  of 
negligence  on  the  part  of  the  defend- 
ant could  be  drawn.  D'Oro  v.  Atlantic 
Ave.  R.  Co.  (1891)  13  N.  Y.  Supp.  789. 

///.  Person   strifck   iy   fender  «r   other 
projection. 

It  has  been  held  in  several  cases 
that  where  a  person  in  the  street  is 
struck  by  the  fender  of  a  street  car 
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the  res  ipsa  loquitur  doctrine  does  not 
apply. 

In  Jaquette  v.  Capitol  Traction  Co. 
(1909)  34  App.  D.  C.  41,  25  L.R.A. 
(N.S.)  407,  it  appeared  that  a  person  in 
trying  to  pass  in  front  of  a  standing 
street  car  tripped  on  the  fender  and 
fell,  receiving  injuries  from  which  he 
died.  The  fender  was  not  defective, 
and  was  one  of  a  kind  authorized  to  be 
used  by  municipal  regulation.  In  an 
action  to  recover  damages  for  his 
death,  it  was  held  that  the  case  was 
not  one  for  the  application  of  the  doc- 
trine of  res  ipsa  loquitur. 

In  Adams  v.  Metropolitan  Street  R. 
Co.  (1903)  82  App.  Div.  354,  81  N.  Y. 
Supp.  563,  the  plaintiff  brought  an  ac- 
tion to  recover  damages  for  injuries 
which  he  received  by  walking  into  and 
stumbling  over  a  fender  attached  to  the 
front  end  of  one  of  the  defendant's 
street  cars.  He  contended  that  the 
car  was  stationary,  unlighted,  and 
without  anyone  in  charge,  and  that  the 
place  was  so  dark  that,  although  he 
saw  the  car,  he  could  not  see  the  fend- 
er. The  plaintiff  was  the  only  wit- 
ness, and  he  testified  that  the  car  was 
without  any  light,  and  that  there  was 
no  motorman  at  the  front  end  of  the 
car.  His  evidence  did  not  show  how 
long  the  car  remained  stationary  and 
unlighted,  nor  did  it  indicate  the  cause 
of  its  stopping.  It  was  held  that  the 
case  was  not  one  for  the  application 
of  the  doctrine  of  res  ipsa  loquitur, 
which  made  it  incumbent  on  the  de- 
fendant to  explain  the  stopping  or  the 
unlighted  condition  of  the  car. 

In  Klyachko  v.  Central  Crosstown  R. 
Co.  (1904)  88  N.  Y.  Supp.  1073,  it  was 
held  that  the  mere  fact  that  a  person 
not  a  passenger  was  injured  by  the 
fall  of  the  fender  of  a  street  car  be- 
longing to  the  defendant  did  not  raise 
a  presumption  as  to  the  negligence  of 
the  defendant. 

In  Burns  v.  United  R.  Co.  (1913)  176 
Mo.  App.  330,  158  S.  W.  394,  the  plain- 
tiff brought  an  action  to  recover  dam- 
ages for  personal  injuries  alleged  to 
have  been  suffered  by  him  by  being 
struck  and  injured  by  some  object 
projecting  from  a  car  of  the  defend- 
ant, whilst  the  plaintiff  was  standing 
near  the  defendant's  track,  on  a  cinder 


pathway  maintained  by  the  defendant 
for  the  use  of  its  patrons.  It  was 
held  that  the  mere  fact  of  an  injury  to 
the  plaintiff  did  not  warrant  an  infer- 
ence that  the  defendant  was  negligent, 
but  that  if  something  projected  from 
the  passing  car  and  struck  and  in- 
jured the  plaintiff  while  she  was  right- 
ly standing  on  the  defendant's  plat- 
form, the  doctrine  of  res  ipsa  loquitur 
would  at>ply. 

IT.  TehMe  struefe  by  ear. 

In  each  of  the  following  cases  it 
appeared  that  a  street  car  struck  a 
vehicle,  and  it  was  held  that  the  doc- 
trine of  res  ipsa  loquitur  was  inap- 
plicable : 

Arkansas. — Hot  Springs  Street  B. 
Co.  V.  Hildreth  (1904)  72  Ark.  572,  82 
S.  W.  245  (boy  riding  on  wagon  at  in- 
vitation of  driver  thrown  therefrom 
by  reason  of  collision  with  car). 

California. — See  the  reported  case 
(BuscH  T.  Los  Angelbs  R.  Co.  ante, 
1607). 

Delaware. — Garrett  v.  People's  R. 
Co.  (1906)  6  Penn.  29,  64  Atl.  254  (col- 
lision between  car  and  automobile  at 
street  crossing) ;  Heidelbaugh  v.  Peo- 
ple's R.  Co.  (1907)  6  Penn.  209,  65  Atl. 
687  (horse  frightened  by  approaching 
car  backed  wagon  on  track  where  it 
was  struck)  ;  McGowan  v.  Wilmington 
&  P.  Traction  Co.  (1914)  5  Boyce.  281, 

92  Atl.  1016  (wagon  struck  by  car 
traveling  in  same  direction) ;  Igle  v. 
People's  R.  Co.   (1916)  5  Boyce.  376, 

93  Atl.  666  (infant  plaintiff  injured 
while  riding  on  ice  wagon  which  was 
struck  by  car  at  street  crossing). 

Illinois.— FeitI  v.  Chicago  City  R. 
Co.  (1904)  113  111.  App.  38,  affirmed  in 
(1904)  211  111,  279,  71  N.  E.  991  (car 
ran  into  buggy  from  rear,  causing 
death  of  one  of  occupants). 

New  York. — Costello  v.  Forty-Sec- 
ond Street  M.  &  St.  N.  Ave.  R.  Co. 
(1906)  60  Misc.  628.  98  N.  Y.  Supp.  648 
(car  struck  cab  as  it  was  crossing 
street;  driver  had  seen  car  approach- 
ing at  "half  speed"  before  starting  to 
cross)  ;  Moore  v.  Joline  (1910)  123  N. 
Y.  Supp.  117  (car  struck  automobile). 

Pennsylvania. — Thilow  v.  Philadel- 
phia Traction  Co.  (1894)  4  Pa.  Dist 
R.  83  (collision  between  car  and  wag- 
on) ;  Jones  Bros.  v.  Greensburg,  J.  & 
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P.  Street  R.  Co.  (1898)  9  Pa.  Super. 
Ct.  65  (collision  between  car  and  wag- 
on approaching  from  opposite  direc- 
tions) . 

Texas.— North  Side  Street  R.  Co.  v. 
Want  (1890)  4  Tex.  App.  Civ.  Cas. 
(Willson)  237,  16  S.  W.  40. 

In  McGowan  v.  Wilmington  &  P. 
Traction  Co.  (1914)  5  Boyce  (Del.) 
281,  92  Atl.  1015,  it  was  said:  "The 
fact  of  an  accident  by  which  injuries 
are  sustained  does  not,  in  itself,  if  not 
within  the  control  of  the  defendant  or 
its  servants  charged  with  causing  the 
accident,  establish  the  fact  that  such 
injuries  were  caused  by  negligence. 
.  .  .  There  is  no  presumption  of 
negligence,  either  on  the  part  of  the 
plaintiff  or  on  the  part  of  the  defend- 
ant company,  from  the  mere  fact  that 
the  injuries  complained  of  resulted 
from  the  collision  between  the  car  and 
the  team." 

In  Campbell  v.  Consolidated  Trac- 
tion Co.  (1902)  201  Pa.  167,  50  Atl.  829, 
the  facts  were  stated  by  the  court  as 
follows :  "The  plaintiff  was  seated  in 
a  wagon  which  was  standing  on  the 
track  of  the  defendant's  road.  In 
front  of  him  were  two  cars,  the  near- 
est being  about  10  feet  in  advance  of 
his  horses,  and  a  car  was  back  of  him 
close  to  his  wagon.  On  another  track 
a  car  stood  to  his  left,  and  to  his  right 
the  street  was  crowded  with  people,  so 
that '  he  was  completely  hemmed  in. 
As  the  second  car  in  front  of  him 
moved  on  an  ascending  grade,  the  trol- 
ley wheel  slipped  from  the  wire,  and 
the  car  stopped  and  then  slipped  back- 
ward about  60  feet  and  struck  the 
car  back  of  it.  Either  the  force  of 
the  collision  drove  the  rear  car  against 
the  plaintiff's  horses  and  wagon,  or 
the  motorman  of  that  car  moved  it 
backward  to  avoid  a  collision."  Hold- 
ing that  these  facts  constituted  a  prima 
facie  case,  the  court  said :  "The  proof 
of  these  facts  established  a  prima 
facie  case  for  the  plaintiff.  He  was 
not  bound  to  go  further  and  show  by 
affirmative  evidence  that  the  accident 
was  an  avoidable  one.  He  was  in  a 
place  of  apparent  safety,  and  had  no 
reason  to  apprehend  danger  from  a 
backward  movement  of  the  cars.  In 
the  ordinary  course  of  events  such  a 


movement  was  not  to  be  expected. 
No  extraneous  cause  interfered  with 
the  defendant's  control  of  its  cars. 
The  loss  of  control  may  have  been  a 
pure  accident,  or  the  result  of  mis- 
management, or  of  defective  appli- 
ances. If  the  slipping  of  the  wheel 
was  an  accident  which  could  not  ^ave 
been  guarded  against,  the  question 
would  arise  whether  proper  means 
had  been  provided  to  arrest  the  move- 
ment of  the  car  in  such  an  emergency; 
and  if  so  whether  proper  use  had  been 
made  of  them.  The  case  was  one  in 
which  the  proof  of  the  accident  and 
the  attendant  circumstances  gave  ribe 
to  a  presumption  of  negligence,  and 
made  it  incumbent  on  the  defendant 
to  show  that  due  care  had  been  used." 
In  Chicago  City  R.  Co.  v.  Barker 

(1904)  209  UL  321,  70  N.  E.  624,  af- 
firming (1908)  111  111.  App.  452,  apply- 
ing the  doctrine  to  the  facts  stated  by 
the  court,  it  was  said:  "Thid  is  a 
case  for  the  applicittion  of  the  doc- 
trine, res  ipsa  loquitur.  While  Eick 
was  riding  west  in  his  wagon  upon  the 
north  side  of  the  street,  as  he  had  a 
right  to  do,  an  electric  motor  car  be- 
longing to  and  under  the  management 
of  appellant,  and  used  for  sprinkling 
purposes,  with  no  motorman,  or  any 
other  person,  upon  it,  or  in  control  of 
it,  ran  up  from  the  rear  and  struck 
Eick's  wagon,  and  threw  him  out  upon 
the  ground,  and  inflicted  the  injuries 
for  which  this  suit  is  brought.  This 
collision  gives  rise  to  a  presumption 
of  negligence  on  the  part  of  the  appel- 
lant, and  the  burden  of  proof  was  upon 
the  appellant  to  rebut  that  presump- 
tion." 

Where  it  appears  that  a  street  car 
approached  a  wagon  from  the  rear  and 
struck  it,  the  wagon  being  plainly  visi- 
ble from  the  front  of  the  street  car, 
the  defendant's  negligence  will  be  pre- 
sumed, as  the  servant  of  the  defend- 
ant could  not  have  run  down  the  wag- 
on under  any  ordinary  circumstances 
without  negligence  or  wilful  wrong. 
O'Connor  v.  United  R.  Co.  (1914)  168 
CaL  48,  —  A.L.R.  — ,  141  Pac.  809; 
Vincent  v.  Norton  &  T.  Street  R.  Co. 
(1901)  180  Mass.  104,  61  N.  E.  822; 
Richmond  Pass.  &  Power  Co.  v.  Allen 

(1905)  103  Va.  532,  49  S.  E.  656.    Sea 
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to  the  same  effect  Schafstette  v.  St. 
Louis  &  M.  River  R.  Co.  (1903)  175 
Mo.  142,  74  S.  W.  926  (wherein  it  ap- 
peared that  a  car  ran  into  the  rear 
of  a  wagon  traveling  near  the  track, 
its  position  having  been  visible  for 
500  feet)  ;  Schilling  v.  Metropolitan 
Street  R.  Co.  (1900)  47  App.  Div.  500, 
62  N.  Y.  Supp.  403,  7  Am.  Neg.  Rep. 
318;  Swift  &  Co.  v.  New  York  &  Q. 
County  R.  Co.  (1909)  136  App.  Div. 
34,  120  N.  Y.  Supp.  203  (wherein  it 
appeared  that  a  motorman  drove  into 
a  wagon  in  the  face  of  a  lighted  lan- 
tern hanging  from  the  rear  axle) ;  J. 
Samuels  &  Bro.  v.  Rhode  Island  Co. 
(1917)  40  R  L  232,  100  Atl.  402.  In 
the  case  last  cited  it  appeared  that  the 
plaintiff's  automobile  was  run  into  by 
a  runaway  horse.  Thj  runaway  was 
caused  by  one  of  the  defendant's 
street  cars  striking  the  rear  of  the 
wagon  to  which  the  horse  was  at- 
tached.' It  was  held  that  a  charge 
that,  if  the  defendant  did  not  explain 
that  the  collision  was  not  the  result  of 
negligence  on  the  part  of  someone  in 
charge  of  the  car,  the  jury  would  be 
warranted  in  finding  that  the  collision 
occurred  by  reason  of  the  negligence 
of  the  defendant  corporation,  was 
proper. 

In  Indianapolis  Street  R.  Co.  v.  Dar- 
nell (1904)  32  Ind.  App.  687,  68  N.  E. 
609,  it  appeared  that  one  of  the  de- 
fendant's street  cars  struck  the  plain- 
tiff's wagon  and  injured  the  plaintiff. 
The  plaintiff  had  stopped  his  wagon 
on  the  defendant's  track  near  a  rail- 
road crossing  waiting  for  a  train  to 
pass  by,  when  the  collision  occurred. 
He  was  on  the  right  side  of  the  street, 
but  he  could  not  drive  to  the  one  side 
of  the  track  because  of  obstructions 
placed  there  by  the  defendant,  nor  on 
the  other  side  becauBe  two  teams  ob< 
structed  the  way.  The  accident  oc- 
curred at  a  time  of  the  day  when  cars 
ran  infrequently.  The  view  of  the 
wagon  from  the  approaching  car  was 
clear  for  900  feet.  The  defendant  did 
not  offer  any  evidence  as  to  how  the 
accident  occurred,  and  a  verdict  was 
rendered  for  the  plaintiff  in  the  trial 
court,  which  was  affirmed  on  appeal. 
The  court  said :  "The  jury  had  a  right 
to  put  a  construction  upon  the  silence 


of  the  appellant.  The  manner  of  oper- 
ating the  car  was  known  to  its  em- 
ployees; if  the  injury  was  due  to  ac- 
cident, it  was  susceptible  of  easy 
proof.  From  the  failure  of  such  proof 
the  inference  of  carelessness,  rather 
than  accident,  might  reasonably  be 
drawn.  The  presumption  of  negli- 
gence of  the  railroad  company  would 
not  arise  from  the  mere  fact  of  the 
collision,  but  the  jury  might  reason- 
ably expect  (the  situation  of  appellee 
being  apparent)  explanation  of  the 
failure  to  stop  the  car  in  time  to  have 
avoided  the  collision." 

V.  CoUMon  eaufted  by  derailment  of 
car. 

The  greater  number  of  the  cases 
passing  on  the  point  support  the  rule 
that,  where  a  street  car  leaves  the 
rails  and  strikes  a  person  or  vehicle, 
the  mere  happening  of  the  collision  is 
sufficient  to  justify  an  inference  of 
negligence  on  the  part  of  the  owners 
of  the  street  -car.  Chicago  Union 
Traction  Co.  v.  Giese  (1907)  229  IlL 
260,  82  N.  E.  232  (trailer  left  track  at 
curve  and  struck  plaintiffs  wagon) ; 
Kunkel  v.  Chicago  Consol.  Traction  Co. 
(1910)  156  IlL  App.  393  (car  left  track 
and  struck  wagon) ;  Giese  v.  Chicago 
Union  Traction  Co.  (1913)  177  IlL 
App.  635  (car  coming  around  curve 
jumped  track  and  struck  ,plaintifirs 
wagon) ;  Gleason  v.  Chicago  City  R. 
Co.  (1914)  187  IlL  App.  431  (plain- 
tiff's wagon  traveling  on  right-hand 
track  struck  by  car  coming  from  op- 
posite direction  on  other  track,  and 
which  was  diverted  by  switch) ;  Kal- 
ver  V.  Metropolitan  Street  R.  Co. 
(1912)  166  Mo.  App.  198,  148  S.  W. 
130  (car  left  track  and  struck  plain- 
tiff who  was  on  sidewalk) ;  Baker  v. 
Metropolitan  Street  R.  Co.  (1910)  142 
Mo.  App.  354,  126  S.  W.  764  (car  left 
track  and  struck  plaintiff  who  was 
on  sidewalk)  ;  Najarian  v.  Jersey  City, 
H.  &  P.  Street  R.  Co.  (1909)  77  N.  J. 
L.  704,  23  L.R.A.(N.S.)  751,  73  Atl. 
527  (rear  end  of  car  turned  into 
switch  and  struck  plaintiff's  intestate, 
who  was  standing  beside  track) . 

In  Chicago  Union  Traction  Co.  v. 
Giese  (IlL)  supra,  the  court  said: 
"Experience  and  observation  teach  us 
that  with  proper  care  street  cars  will 
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remain  on  the  tracks.  If  this  were  not 
true,  municipalities  would  not  license 
them  to  use  public  streets.  If,  with 
proper  construction  and  management, 
street  cars  cannot  be  kept  upon  their 
tracks,  then  the  safety  of  the  public 
would  require  that  they  be  done  away 
with  altogether.  It  is  a  matter  of 
common  knowledge,  however,  that  it 
is  possible,  by  the  exercise  of  ordinary 
care,  to  so  construct  and  operate  these 
conveyances  that  they  will  not  leave 
the  tracks,  and  when  they  do  so  and 
inilict  an  injury  upon  another  who  is 
lawfully  in  the  street  and  free  from 
contributory  negligence,  we  think  that 
no  hardship  is  imposed  upon  these  cor- 
porations to  hold  that  such  an  injury  is 
within  the  maxim,  'Res  ipsa  loquitur,' 
and  that  proof  of  the  injury,  under  the 
■circumstances  stated,  will  justify  a 
verdict,  unless  such  prima  facie  case 
is  met  by  proof  showing  that  t^e  com- 
pany is  not  at  fault." 

But  the  rule  that  the  mere  fact  that 
a  collision  with  a  person  or  vehicle  is 
caused  by  the  derailment  of  a  street 
car  does  not  justify  an  inference  of 
negligence  on  the  part  of  the  owners 
of  the  street  car  also  finds  support. 
Felske  v.  Detroit  United  R.  Co.  (1911) 
166  Mich.  367,  130  N.  W.  676;  Geiser 
T.  Pittsburg  R.  Co.  (1909)  223  Pa,  170, 
72  Atl.  851 ;  Livingstone  v.  Pittsburgh 
R>  Co.  (1916)  64  Pa.  Super.  Ct.  598. 
Thus,  in  Geiser  v.  Pittsburg  R.  Co. 
<1909)  228  Pa.  170,  72  Atl.  351,  it  was 
lield  that  where  a  pedestrian  on  the 
street  was  injured  by  a  car  which 
jumped  its  track  at  a  switch,  that  the 
doctrine  of  res  ipsa  loquitur  was  not 
■applicable.  The  court  said:  "It  is 
still  the  rule  of  law  that  the  happen- 
ing of  the  accident,  in  cases  such  as 
this  one,  is  not  evidence  of  itself  of 
negligence,  but  the  quantum  of  proof 
necessary  to  establish  negligence,  un- 
der certain  circumstances,  need  be 
Tcry  slight."  And  in  Livingstone  v. 
Pittsburgh  R.  Co.  (1916)  64  Pa.  Super. 
Ct.  598,  it  appeared  that  a  trailer  at- 
tached to  one  of  the  defendant's  street 
-cars  turned  off  the  main  track  at  a 
switch,  instead  of  keeping  on  the  main 
track  with  the  car,  and  struck  a  wagon, 
in  which  the  plaintiff  was  riding, 
thereby  injuring  the  plaintiff.    It  was 


held  that  these  facts  alone  did  not 
make  the  defendant  liable  for  the  in- 
juries. In  Felske  v.  Detroit  United  R. 
Co.  (1911)  166  Mich.  367,  130  N.  W. 
676,  the  facts  were  briefly  stated  by 
the  court  as  follows:  "Plaintiff 
brought  this  action  to  recover  dam- 
ages for  injuries  caused  by  the  derail- 
ment of  the  rear  trucks  of  one  of  de- 
fendant's suburban  cars,  and  the  con- 
sequent swinging  of  the  car  across  the 
street,  thereby  colliding  with  the  vehi- 
cle in  which  he  was  riding."  It  was 
held  that  the  facts  stated  did  not  make 
a  prima  facie  case. 

Tl.  Statutory  presumption  of  negligence. 

The  Alabama  statute  (Code,  §  6476) 
provides  that  when  a  person  is  killed 
or  injured,  or  property  destroyed  or 
damaged,  by  the  locomotive  or  cars  of 
a  railroad,  the  burden  of  proof  in  a 
suit  brought  to  recover  damages  there- 
for is  on  the  railroad  company,  to 
show  that  there  was  no  negligence  on 
the  part  of  the  company. 

In  Appel  V.  Selma  Street  &  Subur- 
ban R.  Co.  (1912)  177  Ala.  457,  59  So. 
164,  which  was  an  action  to  recover 
damages  for  personal  injuries,  and  in- 
'  juries  to  a  wagon  and  its  contents,  re- 
sulting from  a  collision  between  the 
wagon  and  a  street  car,  it  was  held 
that  the  statute  was  inapplicable  to  a 
street  railway  company.  That  case 
apparently  overruled  Birmingham  R. 
Light  &  Power  Co.  v.  Demmins  (1911) 
8  Ala.  App.  359,  67  So.  404;  but  was 
followed  in  Ex  parte  Selma  Street  & 
Suburban  R.  Co.  (1912)  177  Ala.  473, 
59  So.  169,  reversing  (1911)  2  Ala. 
App.  537,  56  So.  601,  and  in  Mobile 
Light  &  R.  Co.  V.  Drooks  (1914)  11 
Ala.  App.  595,  66  So.  824.  In  Hamilton 
V.  Birmingham  R.  Light  &  P.  Co. 
(1917)  —  Ala.  — ,  73  So.  950,  the  doc- 
trine of  res  ipsa  loquitur  was  held  not 
to  apply,  where  it  appeared  that  the 
plaintiff  was  injured  because  the  trail- 
er of  a  street  car  struck  a  motor  cycle 
traveling  in  the  same  direction,  and 
on  which  the  plaintiff  was  riding,  the 
front  end  of  the  car  having  safely 
passed  the  motor  cycle,  as  the  accident 
could  not  have  happened  unless  the 
plaintiff  allowed  the  motor  cycle  to 
approach  the  car. 
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Under  the  Florida  statute  (Gen.. 
Stat.  1906,  §  S148),  the  presumption 
exists  that  a  person  injured  by  the 
operation  of  a  railroad  was  injured  by 
the  negligence  of  the  railroad.  In 
Hammond  v.  Jacksonville  Electric  Co. 
(1913)  66  Fla.  145.  63  So.  709,  the 
court  assumed  that  the  statute  was 
applicable  to  street  railways,  in  an  ac- 
tion to  recover  damages  for  the  death 
of  the  plaintiff's  husband,  caused  by 
his  being  struck  by  a  street  car  at  a 
crossing.  In  Farnsworth  v.  Tampa 
Electric  Co.  (1911)  62  Fla.  166,  67  So. 
233,  it  appeared  that  the  plaintiff's 
automobile  was  struck  by  a  street  car 
at  a  crossing,  the  automobile  being 
damaged  and  the  plaintiff  injured. 
The  court,  without  holding  that  the 
statute  applied  to  street  railway  com> 
panies,  apparently  assumed  that  it  did. 
In  Consumer's  Electric  Light  &  Street 
B.  Co.  T.  Pryor  (1902)  44  Fla.  364,  82 
So.  797,  which  was  an  action  to  re« 
cover  damages  for  injuries  to  the 
plaintiff  caused  by  his  being  struck 
by  one  of  the  defendant's  cars  at  jl 
street  crossing,  it  was  said,  with  re- 
spect to  a  prior  statute  similar  in 
terms,  that  it  had  been  regarded  by 
the  court  as  applicable  to  street  rail-' 
roads.  In  Jacksonville  Electric  Co.  v. 
Adams  (1905)  60  Fla.  429,  39  So.  183, 
7  Ann.  Cas.  241,  the  plaintiff,  an  in- 
fant four  years  of  age,  brought  an  ac- 
tion to  recover  damages  for  personal 
injuries  caused  by  his  being  struck  by  . 
one  of  the  defendant's  street  cars 
while  he  was  on  the  street.  The  court 
held  that  the  former  statute  created  a 
presumption  against  the  defendant. 

The  Georgia  statute  (Civ.  Code,  § 
2321)  makes  railroad  companies  lia- 
ble for  damages  done  "by  the  running 
of  the  locomotives,  or  cars,  or  other 
machinery  of  such  company,  .  .  . 
the  presumption  in  all  cases  being 
against  the  company."  This  statute 
is  applicable  to  street  railway  compa- 
nies. Cordray  v.  Savannah,  T.  &  I.  of 
H.  R.  Co.  (1903)  117  Ga.  464,  43  S.  E. 
755;  Georgia  R.  &  Electric  Co.  v. 
Bailey  (1911)  5  Ga.  App.  106,  70  S.  E. 
607.  Where  it  appeared  that  plaintiff 
suffered  damage  by  reason  of  one  of 
the  defendant's  street  cars  striking  his 
wagon  while  he  was  driving  across  ' 


the  defendant's  tracks,  it  was  held 
that  the  statute  was  applicable.  Cord- 
ray  V.  Savannah,  T.  &  I.  of  H.  R.  Co. 
supra.  In  Georgia  R.  &  Electric  Co. 
V.  Bailey,  supra,  the  court,  in  its  of- 
ficial headnote,  said:  "As  against  a 
railroad  company,  when  the  plaintiff 
proves  he  was  injured  by  the  operation 
of  its  cars,  and  proves  his  damages, 
the  statutory  presumption  of  negli- 
gence completes  in  favor  of  the  plain- 
tiff a  case  which,  prima  facie,  entitles 
him  to  recover.  The  presumption  ex- 
tends to  all  the  acts  of  negligence  al- 
leged, and  primarily  this  presumption 
is  sufficient  to  prove  the  negligence  al- 
leged." And  in  C^eorgia  R.  &  Electric 
Co.  V.  Carroll  (1916)  143  Ga.  93,  84 
S.  E.  484,  it  was  said  in  an  official 
headnote:  "After  the  plaintiff  in  a 
suit  against  an  electric  railway  com- 
pany has  shown  that  he  was  injured 
by  the  running  of  one  of  the  defend- 
ant's cars,  a  presumption  arises  that 
the  defendant  was  negligent,  as 
charged  in  the  plaintifTs  petition."  In 
Augusta  R.  &  Electric  Co.  v.  Arthur 
(1907)  8  Ga.  App.  613,  60  S.  E.  213, 
which  was  an  action  to  recover  dam- 
ages for  personal  injuries  to  the  plain- 
tiff, caused  by  her  being  struck  by  one 
of  the  defendant's  street  cars,  the 
court,  discussing  the  effect  of  proof  of 
the  injury,  said:  "While  the  plaintiff 
can  only  recover  on  the  special 
grounds  of  'negligence  alleged,  still, 
when  she  has  shown  the  injury  and 
that  it  was  caused  by- the  car  of  the 
company,  all  of  the  allegations  of  neg- 
ligence stand  proved  until  they  are 
rebutted  by  proof  in  behalf  of  the  de- 
fendant." In  Murphy  v.  Georgia  R.  & 
Power  Co.  (1916)  146  Ga.  297,  91  S. 
E.  108,  an  action  was  brought  to  re- 
cover damages  for  the  death  of  the 
plaintiff's  husband.  It  appeared  that 
he  was  killed  in  a  collision  of  an  auto- 
mobile which  he  was  driving  with  one 
of  the  defendant's  street  cars.  The 
following  charge  was  held  proper: 
"When  personal '  injury  is  shown  to 
have  been  done  by  the  cars  of  a  rail- 
road company,  the  presumption  is 
against  the  Qompany,  but  it  may  de- 
feat a  recovery  by  establishing,  by  a 
preponderance  of  the  evidence,  either 
of  the  following  defenses:    That  its 
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agents  have  exercised  all  ordinary 
care  and  reasonable  diligence  to  avoid 
the  injury;  that  the  damage  was 
caused  by  the  negligence  of  the  per- 
son injured;  that  he  consented  to  it; 
or  that  the  perscn  injured,  by  the  use 
of  ordinary  care,  could  have  avoided 
the  injury  to  himself,  although  caused 
by  the  defendant's  negligence." 

The  Miasissippi  statute  (Code  1906, 
§  1986)  provides  as  follows:  "In  all 
actions  against  railroad  companies  for 
damages  done  to  persons  or  property, 
proof  of  injuiy  inflicted  by  the  run- 
ning of  the  locomotives  or  cars  of  such 
company  shall  be  prima  facie  evidence 
of  tile  want  of  reasonable  skill  and 
care  on  the  part  of  the  servants  of 
the  company  in  reference  to  such  in- 
jury." This  statute  does  not  apply  to 
street  railways.   Pascagoula  Street  R. 


ft  Power  Co.  v.  Brondum  (1909)  96 
Miss.  28,  50  So.  97.  In  that  case  it  ap- 
peared that  the  plaintiff's  daughter, 
who  was  six  years  old,  was  run  over 
by  one  of  the  defendant's  street  cars 
near  a  public  school  building.  In 
Krebs  v.  Pascagoula  Street  R.  &  Power 
Co.  (1918)  117  Miss.  771,  78  So.  758, 
en  action  was  brought  to  recover  dam- 
ages for  injuries  to  the  plaintiff's  au- 
tomobile, by  reason  of  its  being  struck 
by  one  of  the  defendant's  cars  at  a 
place  where  a  highway  crossed  the  de- 
fendant's suburban  line.  The  facts 
explaining  how  the  injury  occurred  be- 
ing shown  by  the  testimony,  it  waa 
held  that  the  statute  as  amended  in 
1912  (Laws  1912,  chap.  216,  Heming- 
way's Code,  §  1646)  was  not  applica- 
ble. A.  J.  B. 


G.  W.  ANDERSON 

V. 

S.  E.  ANDERSON,  Appt. 

West  TirginUt  Supreme  Court  of  Appeals  — Aprtt  4,   1919, 
(78  W.  Va.  118,  88  S.  E.  653.) 

Pleading  —  divorce  —  saflSciency  of  allegation. 

1.  A  bill  for  divorce  on  the  ground  of  adultery,  specifying  the  person 
with  whom  the  alleged  act  of  adultery  was  committed,  and  also  the  time 
and  place,  ia  not  bad  on  demurrer  for  failure  to  allege  other  circumstances 
of  the  alleged  offense. 

[See  note  on  this  qtiestion  beginning  on  page  1621.] 


—  equity  —  grounds  of  demurrer. 

2.  Section  29,  chapter  125,  serial  § 

4783,  Code  1913,  respecting  failure  to 

assign  grounds  of  demurrer,  does  not 

.  apply  to  equity  causes. 

Evidence    —    burden    of    ^oof    — 

divorce. 

8.  In  suits  for  divorce,  as  in  other 

Headnotes  by  Miller,  J. 


civil  causes,  the  burden  is  upon  the 
plaintiff  to  make  out  his  case  by  clear, 
positive,  and  satisfactory  evidence. 
—  sufficiency. 

4.  In  this  case  the  evidence  of  the 
adulterous  acts  alleged  was  not  suf- 
ficient to  support  the  decree  a  vinculo 
matrimonii  appealed  from. 


Appeal  by  defendant  from  a  decree  of  the  Circuit  Court  for  Summers 
County  in  favor  of  plaintiff,  in  a  suit  for  divorce  for  alleged  adultery. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

2  A.L.R.— 102. 
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Messrs.  T.  J.  Lilly  and  T.  G.  Mann 
for  appellant. 

Mr.  E.  C.  Eagle  for  appellee. 

MiU^,  J.,  delivered  the  opinion  of 
the  court: 

In  a  suit  for  divorce,  by  husband 
against  wife,  upon  the  ground  of 
adultery,  divorce  a  vinculo  was  de- 
creed, and  defendant  has  appealed. 

The  first  point  of  error  is  that 
the  demurrer  to  the  bill  should  have 
been  sustained.  Grounds  of  de- 
murrer do  not  seem  to  have  been 
assigned  in  the  court  below,  and 
none  are  specifically  assigned  here, 
further  than  to  refer  the  court  to 
the  Virginia  case  of  Miller  v.  Miller, 
92  Va.  196,  23  S.  E.  232.  Counsel 
for  plaintiff  answer  this  point  by 
saying  that  under  our  statute,  §  29, 
chapter  125,  no  grounds  being  as- 
signed, the  demurrer  was  properly 
overruled,  and  that  the  same  can- 
picadtnc—  "°*    ^^    considered 

eaaity— vronnda  upon  appeal.  But 
of  demurrer.  ^j^^  provision  Of  the 

statute  relied  on,  as  several  times 
decided,  does  not  apply  to  equity 
causes.  Hays  v.  Heatherly,  36  W. 
Va.  613,  15  S.  E.  223;  Cook  v.  Dor- 
sey,  38  W.  Va.  196,  18  S.  E.  468; 
Depue  V.  Mfller,  65  W.  Va.  125,  23 
L.R.A.(N.S.)  776,  64  S.  E.  740;  Wm. 
James  Sons  Co.  v.  Farley,  71  W.  Va. 
173,  76  S.  E.  169. 

Looking  to  the  Virginia  case  cited, 
and  guessing  at  the  point  qr  points 
relied  on,  as  we  have  to  do,  it  must 
be  that  the  charge  or  charges  of 
adultery  are  too  general,  and  that 
the  time,  place,  and  circumstances 
of  the  alleged  acts  of  adultery  are 
not  set  forth  in  the  bill. 

The  bill  does  contain  the  general 
charge  that  defendant  had  been 
guilty  of  adultery  with  several  men, 
"most  of  whose  names  are  to  the 
plaintiff  unknown,"  time,  place  and 
circumstances  not  specified.  But  it 
also  contains  specific  charges  of 
adultery  (1)  in  Hinton,  West  Vir- 
ginia, with  one  Goodall,  on  or  about 
August  1,  1910,  and  which  the  bill 
alleges  was  then  confessed  by  both ; 
and  (2)  in  the  city  of  Avis,  West 
Virginia,  with  one  Ellison,  on  or 
about  June  15,  1914,  and  on  various 


other  occasions  before  and  after 
that  time.  No  other  circumstances 
of  these  alleged  acts  of  adultery  are 
alleged.  In  our  case  of  Trough  v. 
Trough,  59  W.  Va.  464,  4  L.R.A. 
(N.S.)  1185,  115  Am.  St.  Rep.  940, 
53  S.  E.  680,  8  Ann.  Cas.  837,  the 
question  whether  such  certainty  in 
the  pleadings  is  required  was  moot- 
ed by  Judge  Brannon,  but  not  de- 
cided because  the  demurrer  was 
general,  and  two  grounds,  adultery 
and  desertion,  being  alleged,  and  as 
desertion  was  sufficiently  pleaded, 
the  court  held  the  bill  good  on  de- 
murrer. 

While  the  circumstances  of  the  al- 
leged acts  of  adultery  are  not  set 
out  in  the  bill  with  _a,vorce- 
much  certainty,  we  ■■meiency  a< 
think  the  bill  good  •»•«•"-• 
on  demurrer.  The  Virginia  case  of 
Miller  v.  Miller,  supra,  it  seems,  has 
been  severely  criticized.  See  4  Enc. 
Dig.  Va.  &  W.  Va.  Rep.-  746.  More- 
over, the  case  of  Wood  v.  Wood,  2 
Paige,  113,  cited  as  authority  for 
the  holding  in  that  case,  does  not 
seem  to  support  the  proposition  to 
the  full  extent  claimed.  It  says: 
"The  adultery  must  be  charged  with 
reasonable  certainty  as  to  time  and 
place."  True,  it  is  also  said  that  "if 
they  are  unlaiown,  that  fact  should 
be  stated,  .  .  .  and  the  time, 
place,  ani  circumstances  under 
which  the  adultery  was  committed 
should  be  set  forth."  We  think  the 
bill  in  this  case  answers  every  re- 
quirement of  good  pleadings  in  such, 
cases,  and  that  the  rule  of  the  Vir- 
ginia case  is  too  technical.  The  sub- 
stantial facts  being  alleged,  the  cir- 
cumstances may  be  developed  by 
the  evidence. 

The  next  point  of  error  is  that  the 
alleged  acts  of  adultery  are  not  sup- 
ported by  the  weight  and  prepon- 
derance of  the  evidence,  and  that 
the  decree  is  for  this  reason  errone- 
ous. This  point  we  think  well 
founded  in  law  and  fact.  The  an- 
swer of  defendant  fully  and  com- 
pletely denies  every  material  allega- 
tion of  the  bill  constituting  grounds 
for  relief,  thereby  putting  the  plain- 
tiff on  proof  of  his  charges. 
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ANDERSON  v. 

(78  W.  Va.  US, 

With  regard  to  th:  charge  of 
adultery  with  Goodall,  alleged  to 
have  occiu'red  some  six  years  before 
the  present  suit  was  brought,  the 
evidence  shows  that  shortly  after 
that  time  plaintiff  brought  a  suit 
against  defendant  for  divorce,  for 
sieged  adultery  with  this  man,  a 
minister.  He  relies  on  an  alleged 
confession  of  his  wife  at  that  time. 
He  seems  never  to  have  prosecuted 
his  former  suit,  but  abandoned  it, 
and  she  positively  denies  the  fact  of 
adultery,  and  the  confession  claimed 
to  have  been  in  writing  was  not  pro- 
duced or  accounted  for.  And  after- 
wards plaintiff  and  defendant  con- 
tinued to  live  and  cohabit  with  each 
other  as  man  and  wif  e^  she  conduct- 
ing an  ice  cream  shop  or  parlor  in 
the  basement  of  their  dwelling 
house,  and  in  or  adjoining  which  her 
son  also  had  a  tailoring  or  cleaning 
and  pressing  shop,  and  the  plaintiff 
a  barber's  chair,  where  he  did  some 
work  at  barbering.  Section  10,  ■ 
chapter  64,  serial  §  3645,  would  of 
course  deny  to  plaintiff  a  decree  of 
■  divorce  on  the  ground  of  adultery 
with  Goodall,  even  if  the  fact  was 
proved. 

As  to  the  alleged  acts  of  adultery 
with  J.  L.  Ellison,  on  June  15, 1914, 
and  "at  divers  other  times  before 
and  after  that  date,"  positively  de- 
nied by  defendant  in  her  answer  and 
in  her  sworn  testimony,  there  is  not 
a  particle  of  proof,  except  the  un- 
supported evidence  of  a  colored 
woman  named  Toney,  who  at  one 
time,  for  about  six  months,  lived 
with  plaintiff  and  defendant,  and 
whom  the  evidence  now  shows  to  be 
a  lewd  and  lascivious  person,  if  not 
the  keeper  of  a  house  of  prostitu- 
tion, and  whose  evidence  is  im- 
peached as  unworthy  of  belief  by 
nine  or  ten  witnesses,  and  not  a  wit- 
ness offered  by  plaintiff  in  support 
of  her  reputation  for  truth  and 
veracity.  The  only  specific  date  of 
any  act  of  adultery  with  Ellison  is 
alleged  to  have  been  on  June  15, 
1914.  This  witness  gives  no  dates; 
her  evidence  is  that  they  occurred 
while  she  was  living  with  plaintiff 
and  defendant,  "about  three  years 
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ago."  She  was  tectifying  in  Au- 
gust, 1914.  So,  her  evidence  does 
not  support  the  specific  act  charged 
to  have  been  committed  on  or  about 
June  15,  1914.  Moreover,  the  cir- 
cumstances detailed  by  her,  in  our 
opinion,  render  her  story  highly  in- 
credible. Defendant's  son,  a  young 
man,  was  living  at  home;  and,  ac- 
cording to  her  story,  defendant  and 
Ellison  occupied  a  bed  in  plaintiff's 
home,  openly  and  in  the  witness's 
presence,  at  a  time  when  they  were 
liable  to  be  overtaken  by  the  hus- 
band or  son.  And  other  facts  and 
circumstances  shown  in  the  evi- 
dence, we  think,  render  her  testi- 
mony, to  say  the  least,  incredible 
and  unworthy  of  belief.  Besides 
Mrs.  Anderson's  denial,  Ellison  de- 
nies the  charge,  and  brands  the  evi- 
dence of  the  Toney  woman  positive- 
ly false,  and  as  not  having  the 
slightest  foundation  in  fact.  An  at- 
tempt was  made  to  show  by  the 
Toney  womaif  that  defendant  was 
also  guilty  of  adultery  with  one  L. 
D.  Ellison,  not  specifically  alleged 
in  the  declaration,  while  the  Toney 
woman  was  living  with  plaintiff. 
This  accusation  was  alsa  positively 
denied  by  defendant,  and  was  char- 
acterized by  L.  D.  Ellison  as  "every 
word  of  it  a  li'?."  Besides,  the  par- 
ties lived  and  cohabited  together  as 
man  and  wife  years  after  this  al- 
leged occurrence. 

Plaintiff  attempted  to  prove  by  his 
own  testimony,  and  the  evidence  of 
three  other  witnesses,  Stephenson, 
Hawkins,  and  Smith,  meetings  be- 
tween defendant  and  J.  L.  Ellison, 
in  the  daytime  and  in  the  nighttime, 
at  Ellison's  store,  adjoining  or 
across  the  alley  from  the  residence 
and  place  of  business  of  plaintiff 
and  defer  dant.  The  one  most  re- 
lied on  is  said  to  have  occurred  on 
a  Sunday  morning  in  the  basement 
of  plaintiff's  residence,  after  7:30 
o'clock,  and  witnessed  by  plaintiff, 
and  by  hia  witness  Stephenson  by 
the  former's  procurement,  looking 
through  a  window.  Their  story  is 
that  defendant  and  Ellison  met  on 
this  morning,  and  that  she  wrs  seen 
to  lie  down  on  her  back  on  a  coat. 
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and  that  Ellison  was  in  the  act  of 
stooping  down  over  her  when  a  noise 
from  outside  drove  him  away  and 
out  of  the  building.  Ellison  and 
Mrs.  Anderson  positively  deny  this 
story,  and  Stephenson  is  impeached 
as  unworthy  of  belief  by  numerous 
witnesses,  including  his  own  father, 
who,  in  effect,  says  he  would  not  be- 
lieve him  on  oath.  The  fact  that 
this  occurred  on  a  Sunday  morning, 
while  plaintiff  was  at  home,  and  ac- 
tually observing  it  with  Stephenson 
through  a  window,  and  who  does  not 
claim  to  have  made  any  resistance, 
renders  the  story  very  incredible. 
While  Stephenson,  in  his  direct  evi- 
dence, says  Mrs.  Anderson  on  this 
occasion  lay  down  on  her  back,  on 
cross-examination  says:  "No  sir, 
she  didn't  lay  down,  she  was  sitting 
down  on  a  coat.  I  guess  it  was  a 
coat.  It  looked  like  one."  But  this 
is  not  all.  Ellison,  supported  by  two 
other  witnesses,  denies  that  he  was 
in  defendant's  house  at  the  time 
sworn  to,  and  proves  that  he  left 
home  on  that  morning  before  the 
hour  named,  and  was  not  in  town 
at  any  time  during  the  day  of  this 
alleged  occurrence. 

Ellison  was  a  merchant  doing 
business  on  the  same  street  and 
across  the  alleyway  from  plaintiff's 
and  defendant's  residence  and  place 
of  business.  Each  had  occasion  to 
patronize  the  other,  and  most  of  the 
suspicious  facts  and  circumstances 
relied  on  are  explained  by  the  par- 
ties and  their  witnesses  as  incident 
to  their  dealings  with  each  other, 
as  merchant  and  customer.  Plain- 
tiff seems  to  be  a  man  of  consider- 
able property,  but  is  evidently  of  a 
jealous  and  suspicious  disposition, 
and  inclined  to  find  fault  in  his  wife 
at  every  turn,  and  was  prone  to 
magnify  every  suspicious  circum- 
stance in  connection  with  her  deal- 
ings with  Ellison.  What  the  actual 
facts  are,  we,  of  course,  know  noth- 
ing   except    what   may    be    legally 


gleaned  from  the  record ;  but  we  do 

not    think    a    case 

had  been  proved  by  f.'i^'.JS^. 

the     preponderance 

of  the  evidence,  to  entitle  plaintiff 

to  a  decree  of  divorce. 

True,  as  argued,  it  is  not  neces- 
sary, as  in  criminal  cases,  to  make 
out  the  case  beyond  a  reasonable 
doubt,  but  it  is  necessary  for  the 
plaintiff  to  prove  his  case  by  a  pre- 
ponderance of  the 
evidence,  and  this  pXTi^'ivoree. 
we  are  satisfied  he 
has  failed  to  do.  While  some  of  the 
cases  say  not  much  weight  ought  to 
be  given  to  the  denial  of  the  defend- 
ant and  particeps  criminis,  when 
the  circumstantial  evidence  is  full 
and  satisfactory,  nevertheless  other 
cases  say  that  the  facts  and  circum- 
stances must  be  such  as  to  lead  a 
reasonable  and  just  man  to  the  con- 
clusion of  guilt.  The  evidence  must 
be  clear,  positive,  and  satisfactory. 
And  2  Bishop  on  Marriage,  Divorce 
&  Separation,  §  1350,  says:  "Scan- 
dal and  an  adulterous  reputation, 
however  distinctly  shown,  will  not 
suflice."  In  this  case  numerous  wit- 
nesses give  Mrs.  Anderson  a  good 
name,  prove  her  to  be  a  church 
member,  and  of  good  repute,  except 
for  the  charges  preferred  against 
her  by  her  husband.  In  the  recent 
case  of  Huff  v.  Huff,  73  W.  Va.  330, 
51  L.R.A.(N.S.)  282,  80  S.  E.  846, 
third  point  of  the  syllabus,  we  said: 
"Though  circumstantial  evidence  is; 
admissible  and  sufficient  to  prove 
adultery  in  a  suit  for  divorce,  it 
must  be  so  clear  and  strong  as  to 
carry  conviction  of  the  truth  of  the 
charge,  and,  if  it  does  no  more  than 
raise  a  suspicion  of  chastity,  it  is 
insufficient." 

Upon  these  and  other  considera- 
tions presented  by  the  record,  we 
are  of  opinion  to  reverse  the  decree 
and  dismiss  the  bill,  with  costs  to 
appellant  in  this  court  and  in  the 
Circuit  Court  herein  expended. 
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ANNOTATION. 
Sufficiency  of  allegation  of  adtiltery  in  auit  for  divorce. 


I.  In  general,  1621. 
II.  Su£Sciency  of  particular  allegation* 
of  adultery: 

a.  As  to  ti-ne,   1622. 

b.  As  to  place,  1623. 

c.  As  to  person,  1624. 

d.  As  to  time  and  place,  1625. 
«.  As  to  time  and  person,   1626. 
t.  As  to  place  and  person,  1626. 

g.  As  to  time,  place,  and  circum< 

stances,  1627. 
Il  As  to  time,  place,  and  person, 

1628. 
i.  Other  particular  alle^rations: 

1.  In  general,  1631. 

2.  Anticipating  defenses,  1632 

I.  In  general, 

"In  the  conduct  of  actions,"  states 
the  court  in  Freeman  v.  Freeman 
(1888)  39  Minn.  870,  40  N.  W.  167, 
"there  is  no  right  more  clear  than  that 
of  a  party  to  have  the  allegations  in 
his  adversary's  pleading  made  with 
auch  reasonable  and  practicable 
definiteness  and  certainty  as  to  en- 
able him  to  meet  him  with  counter  al- 
legations, and  to  prepare,  so  far  as  the 
truth  of  the  case  will  permit,  to  meet 
them  with  proofs.  In  no  class  of  cases 
has  the  sufficiency  of  pleadings,  in  this 
particular,  come  in  question  more  fre- 
quently than  in  actions  for  divorce  on 
the  ground  of  adultery." 

The  broadest  statement  of  the  rule 
which  has  been  !aid  down  in  conform- 
ity with  the  principle  stated  above  is, 
that  adultery  must  be  charged  with 
reasonable  certainty  as  to  time,  place, 
person,  and  circumstances.  But,  as 
will  be  observed,  the  reported  case 
(Anderson  v.  Anderson,  ante,  1617) 
denies  that  an  allegation  of  the  cir- 
cumstances of  an  act  of  adultery  is  an 
essentia]  requirement. 

The  rule,  as  usually  stated,  requires 
reasonable  certainty  of  averment  as  to 
time,  place,  and  person.  But  this  is 
subject  to  various  exceptions  and  lim- 
itations. It  is  intimated  that  none  of 
these  particulars  need  be  averred  in 
case  the  husband,  on  his  return  from 


III.  Bill  of  particulars: 

a.  In  general,  1633. 

b.  When  bill  of  particulars  will  be 

ordered: 

1.  As  to  time,  1683. 

2.  As  to  place,  1633. 

3.  As  to  person,  1634. 

4.  As  to  time  and  place,  1634. 
6.  As  to  time  and  person,  1635. 

6.  As  to  time,  place,  and  cir- 

cumstances, 1635. 

7.  As  to  time,  place,  and  per- 

son,  1636. 

8.  As  to  allegation  of  "living  in 

adulterous       intercourse," 
1636. 
e.  Sufficiency    of    particulars    fur- 
nished, 1636. 

a  long  absence,  e.  g.,  two  years,  finds 
his  wife  to  be  pregnant;  or  where  the 
proof  relied  on  is  the  contraction  of  a 
venereal  disease  by  the  guilty  party; 
or  where  habitual  adultery  is  alleged. 
Nor  is  a  statement  of  these  three  ele- 
ments of  time,  place,  and  person 
uniformly  insisted  upon.  If  the  par- 
ticulars of  place  and  person  are  al- 
leged, an  averment  of  a  time  certain 
may  not  be  required;  and  a  charge  of 
adultery  within  specified  dates,  which 
are  not  remote,  is  said  to  be  suflicient, 
if  the  party  alleges  his  inability  to 
make  a  more  definite  specification.  If 
the  time  be  alleged,  it  must  not  extend 
over  so  wide  a  period  as  to  render  it 
impossible  for  the  party  accused  to 
prepare  to  meet  the  charge  because  of 
its  vagueness  and  indefiniteness.  But 
the  same  particularity  of  averment,  in 
respect  to  time,  as  is  required  in  crimi- 
nal cases,  is  not  necessary.  And  it 
seems  that  a  party  will  not  be  required 
to  furnish  a  bill  of  particulars  of  the 
times  of  alleged  acts  of  adulteries, 
which  he  shows  that  he  is  unable  to 
state,  where  he  intends  to  establish 
his  cause  of  action  by  circumstantial 
evidence,  showing  a  course  of  conduct 
from  which  an  inference  of  criminal 
intimacy  may  be  drawn. 

Where  it  has  been  held  that  an  aver- 
ment as  to  the  place  where  the  alleged 
adultery  was  committed  is  an  essential 
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requirement,  yet  it  has  not  been  in- 
sisted upon  where  the  circumstances 
of  time  and  person  were  definitely  al- 
leged. If  the  person  be  unknown  it  is 
said  that  the  place  should  be  specified 
with  particularity.  But  a  bill  of  par- 
ticulars will  not  be  required  as  to  the 
places  o'  alleged  acts  of  adultery,  and 
of  which  the  party  making  complaint 
avers  his  ignorance,  where  he  intends 
to  prove  intimacy  and  conduct  war- 
ranting an  inference  of  the  commis- 
sion of  the  offense. 

The  name  of  the  person  with  whom 
the  adultery  was  committed  should 
be  stated,  if  known ;  if  it  is  unknown, 
that  fact  should  be  alleged  as  an  ex- 
cuse for  the  omission.  But  it  has  been 
?aid  that  the  name  of  a  known  para- 
mour need  not  be  given,  especially  if 
reasonable  certainty  in  the  pleading 
can  be  otherwise  attained.  It  is  per- 
missible, but  not  essential,  to  describe 
the  person  of  an  unknown  paramour. 

In  determining  the  sufficiency  of  al- 
legations of  adultery,  the  courts  fre- 
quently have  considered  jointly  two  or 
more  of  the  elements  of  time,  place, 
and  person ;  and,  since  it  is  difficult  to 
determine  the  relative  weight  accord- 
ed each  element  in  the  decision,  it  has 
not  been  found  practicable  to  sepa- 
rate them,  but  similar  combinations 
have  been  gathered  together  in  sepa- 
rate groups  and  related  to  each  other 
by  appropriate  cross  references.  It  is 
to  be  observed,  in  this  connection,  that 
frequently  indefiniteness  as  to  one  ele- 
ment may  be  cured  by  sufficient  par- 
ticularity as  to  others. 

A  libel  in  divorce  grounded  on  adul- 
tery, it  is  said  in  Weedon  v.  Weedon 
(1907)  34  Pa.  Super.  Ct.  358,  partakes 
of  the  nature  of  a  criminal  proceeding, 
and  the  accused  has  a  right  to  de- 
mand the  nature  and  causes  of  the 
accusation  against  him. 

A  charge  of  adultery  should  be 
stated  with  such  definiteness  and  cer- 
tainty as  will  be  sufficient  to  enable 
defendant  to  know  what  he  will  be 
called  upon  to  meet  at  the  trial.  Pra- 
magiori  v.  Pramagiori  (1868)  7  Rpbt. 
(N.  Y.)  302;  Wood  v.  Wood  (1830)  2 
Paige  (N.  Y.)  108;  Bird  v.  Bird  (1832) 
Wright  (Ohio)  98  (holding  adultery 
must  be  alleged  with  convenient  cer- 


tainty, so  that  it  may  bo  met  and  dis- 
proved). 

In  suits  broi'ght  for  divorce  on  the 
ground  of  adultery,  the  acts  com- 
plained of  must  be  specifically  stated 
Wilght  V.  Wright  (1848)  3  Tex.  168; 
Miller  v.  Miller  (1867)  20  N.  J.  Eq. 
216  (holding  facts  should  be  sufficient- 
ly stated  to  identify  the  act  upon  which 
the  suit  is  founded) ;  Ambler  v.  Am- 
bler (1862)  32  L.  J.  Prob.  N.  S.  (Eng.) 
67,  7  L.  T.  N.  S.  299, 11  Week.  Rep.  Ill 
(holding  allegation  of  adultery  should 
be  made  in  distinct  terms,  rather  than 
by  inference) ;  Stokes  v.  Stokes  (1823) 
1  Mo.  320  (containing  statement  to  the 
same  effect). 

Recriminatory  charges  of  adultery 
in  an  answer  must  be  set  up  in  the 
same  manner,  and  be  accompanied 
with  the  same  allegations,  as  required 
when  charged  in  the  bill.  Morrell  v. 
Morrell  (1848)  3  Barb.  (N.  Y.)  236; 
Tim  V.  Tim  (1874)  47  How.  Pr.  (N. 
Y.)  253,  16  Abb.  Pr.  N.  S.  39;  Reid  v. 
Reid  (1871)  21  N.  J.  Eq.  331;  Bancroft 
V.  Bancroft  (1911)  4  Boyce  (Del.)  9, 
85  Atl.  561;  Wood  v.  Wood  (1830)  2 
Paige  (N.  Y.)  108  (holding  recrimina- 
tory charge  must  be  averred  with  cer- 
tainty). 

II.  Sufflctency  of  particular  allegation* 
of  adultery, 

a.  As  to  time. 
Averments  of  adultery  have  been 
held  too  broad  as  to  time,  where  they 
were  alleged  to  have  occurred,  as  in 
Bancroft  v.  Bancroft  (1911)  4  Boyce 
(Del.)  9,  85  Atl.  561,  within  a  period 
of  two  years  and  upwards;  or  within 
five  years  last  pasl^  as  in  Church  v. 
Church  (1807)  3  Mass.  157;  or  on  dif- 
ferent days  in  six  specified  years;  or 
since  the  marriage  of  the  parties, 
which  had  occurred  twenty-eight 
years  before,  as  in  Marsh  v.  Marsh 
(1863)  16  N.  J.  Eq.  391,  84  Am.  Dec. 
164 ;  or  since  the  marriage  of  the  par- 
ties, on  many  occasions,  as  in  Miller 
v.  Miller  (1895)  92  Va.  196,  23  S.  E. 
232.  And  it  was  held  in  Compton  v. 
Compton  (1854)  9  La.  Ann.  499,  that 
a  plea  of  the  commission  of  adultery 
since  the  marriage,  and  even  since  the 
institution  of  the  suit,  was  too  vague 
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of  any  specific  act  of  adultery. 

In  Marsh  v.  Marsh  (N.  J.)  supra, 
the  opinion  is  expressed  that,  in  alleg- 
ing adultery,  it  is  not  necessary,  as  in 
criminal  cases,  to  state  the  day,  but 
the  month  and  year  should  be  stated. 
This  view  is  repeated  in  Black  v.  Black 

(1876)  27  N.  J.  Eq.  664,  and  Scheffling 
V.  Scheffling  (1888)  44  N.  J.  Eq.  438, 
15  Atl.  577.  But  the  existence  of  such 
a  rule  is  denied  in  Goodwin  v.  Good- 
win (1872)  23  N.  J.  Eq.  210,  which 
holds  that  an  allegation  of  adultery 
need  not  be  as  to  a  time  certain,  either 
as  to  day,  month,  or  year,  since  a  party 
is  not  required  to  prove  the  fact  of 
adultery  at  the  time  alleged.  The 
court  in  this  case  sustained,  as  against 
a  general  demurrer,  a  bill  which  stated 
the  two  particulars' of  place  and  per- 
son, but  alleged  the  time  to  have  been 
within  a  period  of  two  years  and  two 
months  before  the  filing  of  the  bill. 
This  decision  was  followed  in  Black  v. 
Black  (1875)  26  N.  J.  Eq.  431,  which 
holds  that  allegations  of  adultery  dur- 
ing different  months  of  specified  years, 
with  designated  persons,  in  certain 
townships  and  cities,  are  sufficient- 
ly specific,  since  a  specification  of  ex- 
act time  is  not  required  when  the  name 
of  the  person  with  whom,  and  the 
place  at  which,  the  offense  is  alleged 
to  have  been  committed,  are  given. 

And  it  may  be  inferred  from  Stone 
V.  Stone  (1888)  —  N.  J.  Eq.  — ,  13  Atl. 
245,  which  upholds,  on  demurrer,  a 
petition  alleging  the  commission  of 
adultery  on  a  certain  day,  in  a  speci- 
fied house,  with  divers  unknown  per- 
sons, that  the  offense  is  charged  with 
sufficient  certainty  if  the  particulars 
of  time  and  place  only  are  alleged. 

An  averment  in  a  complaint  as  to 
the  times  of  the  commission  of  alleged 
acts  of  adultery,  and  which  are  stated 
to  have  been  on  frequent  occasions,  be- 
tween different  but  not  very  distant 
dates,  is  sufficient,  where  greater  pre- 
cision in  the  designation  of  the  dates 
is  stated  not  to  be  within  the  ability 
of  the  plaintiff.    Cardwell  v.  Cardwell 

(1877)  12  Hun  (N.  Y.)  92;  Woog  v. 
Woog  (1901)  58  App.  Div.  620,  69  N. 
Y.  Supp.  555  (holding  allegations  of 
adultery    during    a    period    of    four 


that  the  precise  dates  are  unknown  to 
the  plaintiff). 

The  following  cases  consider  the 
sufficiency  of  allegations  as  to  the 
time  of  the  commission  of  an  act  of 
adultery,  with  reference  to  the  date 
of  the  commencement  of  the  suit. 
Hawes  v.  Hawes  (1864)  33  111.  286 
(holding  averment  of  adultery  in  a 
certain  year  sufficient,  if  it  was  al- 
leged that  it  was  before  the  commence- 
ment of  the  suit)  ;  Zorkowski  v.  Zor- 
kowski  (1864)  3  Robt.  (N.  Y.)  613,  27 
How.  Pr.  37  (holding  complaint  in  ac- 
tion for  divorce  on  the  ground  of  adul- 
tery should  allege  that  the  discpvery 
by  the  plaintiff,  of  the  defendant's 
criminality,  took  place  within  a  cer- 
tain time  before  the  commencement  of 
the  action) ;  Kinney  v.  Kinney  (1808) 
149  N.  C,  321,  63  S.  E.  97  (holding 
North  Carolina  statute  does  not  re- 
quire that  plaintiff  allege  that  he  had 
knowledge  of  the  adulteries  charged 
for  six  months  prior  to  the  beginning 
of  the  suit,  but  such  averments  should 
be  made  in  the  affidavit  or  verification 
of  the  pleading) ;  Burdick  v.  Burdick 
(1893)  7  Wash.  533,  85  Pac.  415  (hold- 
ing averment  of  adultery  insufficiently 
stated  under  Washington  Code,  where 
it  is  not  shown  that  the  last  act  of 
adultery  was  committed  within  one 
year  before  the  conunencement  of  the 
action). 

For  cases  dealing  with  allegations 
of  time  in  connection  with  averments 
of  place,  person,  and  circumstances, 
see  II.  d,  g,  and  h. 

h.  As  to  place. 

A  charge  of  adultery  without  any 
place  being  stated  is  too  uncertain. 
Smith  V.  Smith  (1834)  Wright  (Ohio) 
643;  Home  v.  Home  (1873)  1  Tenn. 
Ch.  259  (intimating  that  failure  to 
designate  place  renders  bill  demur- 
rable) . 

An  allegation  of  place,  as  a  city 
within  a  designated  state,  is  sufficient. 
Black  V.  Black  (1876)  27  N.  J.  Eq.  664; 
an  averment  that  defendant  committed 
an  act  of  adultery  within  a  specified 
county  has  also  been  held  sufficiently 
definite.  Hawes  v.  Hawes  (1864)  3S 
111.  286. 
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But  an  issue  framed  in  accordance 
with  an  allegation  of  the  complaint, 
charsring  the  commission  of  adultery 
in  a  specified  city  "and  elsewhere,"  is 
80  general  and  indefinite  as  to  place 
as  to  make  it  impossible  for  defend- 
ant to  prepare  for  the  trial  of  the  is- 
sue, and  the  words,  "and  elsewhere," 
should  be  stricken  out.  Bush  v.  Bush 
(1905)  103  App.  Div.  588,  93  N.  Y. 
Supp.  159. 

If  the  person  be  unknown,  the  par- 
ticular place  or  locality  where  the  of- 
fense occurred,  as  at  a  house  specified, 
should  be  stated.  Heyde  v.  Heyde 
(1862)  4  Sandf.  (N.  Y.)  692. 

It  is  not  enough  to  name  the  street, 
but  the  number  of  the  house,  or  at 
least  the  block  in  which  it  is  situated, 
should  be  stated.  Pramagiori  v.  Pra- 
magiori  (1868)  7  Robt.  (N.  Y.)  302. 

A  charge  that  acts  of  adultery  were 
co'^mmitted  at  various  houses  of  prosti- 
tution or  assignation  in  a  specified 
city  is  too  general,  and  should  be  made 
more  definite  and  certain  by  stating 
the  places  where  the  misconduct  is 
supposed  to  have  occurred.  Cardwell 
V.  Cardwell  (1877)  12  Hun  (N.  Y.)  92. 

But  where  the  circumstances  of  time 
and  person  are  definitely  alleged,  it 
seems  that  the  place  need  not  be  par- 
ticularly stated. 

Allegations  which,  in  effect,  charge 
the  defendant  with  a  course  of  adul- 
terous intercourse  with  a  certain  per- 
son, covering  about  two  and  a  half 
months  in  time,  and  in  four  different 
towns  and  cities,  the  particular  pe- 
riods of  time  in  which  he  was  at  the 
several  towns  or  cities  being  stated 
within  very  narrow  limits,  sufiiciently 
inform  him  of  the  identity  of  the  al- 
leged paramour  and  of  the  circum- 
stances of  the  charge  made  against 
him  to  enable  him  to  prepare  his  de- 
fense, although  the  complaint  fails  to 
describe  the  particular  places  or 
houses  where  the  offense  was  com- 
mitted. Wilkerson  v.  Wilkerson  (1906) 
S  CaL  App.  204,  84  Pac.  784. 

A  cross  bill  which  charges  the  com- 
plainant with  adultery  on  certain 
days,  with  a  specified  person,  in  a 
designated  city,  is  sufficient  as  to 
place,  although  the  street  and  house  in 
the  city  are  not  averred.     Evans  v. 


Evans  (1900)  —  Tenn.  — ,  67  S.  W. 
367. 

As  to  the  sufficiency  of  averments 
as  to  place,  coupled  with  allegations 
as  to  time,  person,  or  circumstances, 
see  II.  d,  g,  and  h. 

e.  As  to  person. 

It  is  not  indispensably  necessary  to 
name  the  particeps  criminis  in  a  libel 
for  divorce,  founded  on  supposed  adul- 
tery. Garrat  V.  Garrat  (1805)  4Yeate8 
(Pa.)  244.  The  court  said:  In  some 
cases  the  names  of  the  paramours  may 
be  wholly  unknown,  although  the 
proof  of  the  crime  against  the  party 
charged  may  be  of  the  most  cogent  and 
unequivocal  nature. 

If  the  name  of  the  person  with 
whom  the  adultery  was  committed  be 
known,  it  should  be  stated ;  if  the  name 
be  unknown,  that  fact  should  be  stat- 
ed. Wilkerson  v.  Wilkerson  (1906)  3 
Cal.  App.  204,  84  Pac.  784;  Church  v. 
Church  (1807)  3  Mass.  157;  Choate  v. 
Choate  (1807)  3  Mass.  391;  Marsh  v. 
Marsh  (1863)  16  N.  J.  Eq.  391,  84  Am. 
Dec.  164;  Morrell  v.  Morrell  (1847) 
1  Barb.  (N.  Y.)  318. 

An  allegation  of  a  want  of  knowl- 
edge is  a  sufficient  excuse  for  omitting 
the  name.  Holston  v.  Holston  (1863) 
23  Ala.  777;  Farley  v.  Farley  (1892) 
94  Ala.  501,  33  Am.  St.  Rep.  141,  10 
So.  646;  Miller  v.  Miller  (1867)  20 
N.  J.  Eq.  216;  Germond  v.  Germond 
(1822)  6  Johns.  Ch.  (N.  Y.)  347,  10 
Am.  Dec.  335;  Bird  v.  Bird  (1832) 
Wright  (Ohio)  98;  Dunlap  v.  Dunlap 
(1833)  Wright  (Ohio)  210;  Richards 
V.  Richards  (1833)  Wright  (Ohio) 
802;  Tim  v.  Tim  (1874)  47  How.  Pr. 
(N.  Y.)  253,  16  Abb.  Pr.  N.  S.  39 
(holding  averment  of  adultery  with 
person  unknown  perhaps  warranted). 

If  the  name  of  the  accomplice  is  un- 
known, the  time,  place,  and  circum- 
stances of  the  alleged  adultery  must 
be  stated.  Wood  v.  Wood  (1830)  2 
Paige  (N,  Y.)  108;  Kane  v.  Kane 
(1840)  3  Edw.  Ch.  (N.  Y.)  389;  Mills 
V.  Mills  (1867)  18  N.  J.  Eq.  444;  Miller 
v.  Miller  (1867)  20  N.  J-  Eq.  216.  And 
Miller  v.  Miller  (1895)  92  Va.  196,  23 
S.  E.  232,  goes  so  far  as  to  say,  ap- 
parently with  reference  to  whether  or 
not  the  name  is  unknown,  that  the 
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name  need  not  be  given,  but  agrees 
that  the  time,  place,  and  circum- 
stancea  should  be  set  forth.  Similar- 
ly, it  is  held  in  Farr  v.  Farr  (1857)  34 
Miss.  697,  69  Am.  Dec.  406,  that,  as 
a  general  rule,  it  is  sufficient,  in  alleg- 
ing adultery,  to  set  forth  the  time, 
place,  and  particular  circumstances  of 
the  defendant's  guilt,  without  setting 
forth  the  name  of  the  person  with 
whom  the  adultery  is  alleged  to  have 
been  committed.  In  this  case  adultery 
was  alleged  to  have  been  committed 
with  a  servant  woman,  whose  name 
was  not  given;  and,  in  considering  a 
contention  that  the  name  should  have 
been  set  forth  in  the  bill,  the  court 
remarked:  "Perhaps  in  many  cases 
greater  certainty  would  be  promoted 
by  observing  this  practice;  but  while 
the  practice  might,  in  this  instance, 
have  been  followed,  and  the  name  of 
the  servant  given,  there  are,  neverthe- 
less, good  reasons  why,  in  most  cases, 
a  different  rule  should  prevail.  Per- 
sons who  are  strangers  to  the  con- 
troversy, and  whose  clmracters  would 
suffer  more  or  less,  should  not  be  im- 
plicated when  they  have  no  oppor- 
tunity to  be  heard,  unless  reasonable 
certainty  in  the  pleading  could  not  be 
otherwise  attained.  .  .  .  Reason- 
able certainty  is  all  that  is  required, 
and  the  court  will  favor  a  rule  which 
can  attain  this  end,  and  at  the  same 
time  preserve  its  records  from  unnec- 
essary scandal." 

It  is  said  in  Miller  v.  Miller  (1867) 
20  N.  J.  Eq.  216,  that  if  the  name  of 
the  accomplice  is  unknown  his  person 
may  be  described.  But  this  is  not  an 
essential  requirement.  This  court  sub- 
sequently held,  in  Stone  v.  Stone 
(1888)  (N.  J.)  supra,  that  a  correct 
description  of  the  person  of  a  para- 
mour, whose  name  is  alleged  to  be  un- 
known, is  not  required  to  be  given  in 
a  petition  for  divorce.  It  is  there 
stated  that  "it  may  be  quite  as  im- 
possible for  the  petitioner  to  give  a 
correct  description  of  a  paramour  as 
to  give  his  name.  One  of  the  most 
usual  arguments  or  statements  of  fact, 
in  the  discussion  of  questions  arising 
out  of  charges  of  adultery,  is  that  it  is 
a  crime  committed  in  secret;  it  might 
be  added,  most  frequently  in  the  dark- 


ness of  the  night,  and  in  a  condition 
of  absolute  seclusion  and  supposed  se- 
curity firom  observation,  when  but 
slight  chances  are  given  to  the  most 
watchful  to  detect  the  unlawful  act, 
much  less  to  describe  the  physiognomy 
or  the  dress  of  the  paramour." 

A  mere  charge  of  "adultery  with  a 
certain  woman"  lacks  certainty.  Mans- 
field V.  Mansfield  (1883)  Wright 
(Ohio)  284.  So,  of  an  allegation  of 
adultery  "with  divers  women."  Wind- 
ham V.  Windham  (1863)  32  L.  J.  Prob. 
N.  S.  (Eng.)  89,  9  Jur,  N.  S.  72. 

In  a  petition  for  the  idissolution  of  a 
marriage  on  the  ground  of  bigamy  and 
adultery,  the  adultery  must  be  special- 
ly pleaded  with  the  woman  with  whom 
the  respondent  went  through  the  biga- 
mous form  of  marriage,  and  a  general 
averment  of  adultery  with  divers  wom- 
en is  not  sufficient  to  entitle  the  pe- 
tioner  to  relief  on  this  ground.  Spar- 
row V.  Sparrow  (1913)  SO  Times  L. 
R.  (Eng.)  49. 

A  petition  for  divorce  which  alleges 
that  the  defendant  wife  has  been  guilty 
of  adultery  at  divers  times  «nd  places 
lacks  certainty,  where  it  fails  to  name 
the  man  with  whom  the  adultery  was 
charged  to  be  committed;  but  is  suffi- 
cient on  demurrer,  where  it  contains  a 
charge  of  lewdness,  made  substantial- 
ly in  the  language  of  the  statute. 
Barnett  v.  Barnett  (1901)  23  Ky.  L. 
Rep.  1117,  64  S.  W.  844. 

Antenuptial  incontinence  of  the  re- 
spondent cannot  be  pleaded  in  a  peti- 
tion for  divorce,  although  the  adultery 
was  charged  to  have  been  committed 
with  the  same  person.  Fitzgerald  v. 
Fitzgerald  (1862)  32  L.  J.  Prob.  N.  S. 
(Eng.)  12,  11  Week.  Rep.  85. 

As  to  sufficiency  of  allegations  as  to 
person,  in  connection  with  averments 
as  to  time  and  place,  see  II.  e,  f,  and  h. 
a.  Aa  to  Hme  and  place. 

In  charging  adultery,  there  must  be 
reasonable  certainty  as  to  time  and 
place.  Christianberry  v.  Christian- 
berry  (1833)  3  Blackf.  (Ind.)  202,  25 
Am.  Dec.  96;  Farr  v.  Farr  (1857)  84 
Miss.  597,  69  Am.  Dec.  406;  Conant  v. 
Conant  (1858)  10  Cal.  249, 70  Am.  Dec. 
717;  Morrell  v.  Morrell  (1847)  1  Barb. 
(N.  Y.)  319;  Denison  v.  Denison 
(1892)  4  Wash.  705,  30  Pac.  1100. 


Digitized  by 


Google 


1626 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R. 


In  the  following  cases,  allegations 
as  to  time  and  place  were  held  insuffi- 
cient for  want  of  certainty:  Prama- 
giori  V.  Pramagiori  (1868)  7  Robt. 
(N.  Y.)  302  (holding  an  allegation  of 
adultery  "at  divers  other  times  and 
places  in  said  city"  to  be  insufficient) ; 
Trubee  v.  Trnbee  (1874)  41  Conn.  36 
(holding  insufficient  averments  of 
adulteries  unaccompanied  by  any  al- 
legations as  to  time,  and  which  are 
charged  to  have  been  committed  in 
three  cities  and  one  town  with  persons 
named,  and  others  whose  names  are 
unknown)  ;  Tim  v.  Tim  (1874)  47  How. 
Pr,  (N.  Y.)  258,  16  Abb.  Pr.  N.  S.  39 
(holding  charge  of  open  and  notorious 
prostitution  in  a  certain  city,  during 
a  period  of  five  years,  should  be  made 
more  definite  and  certain  as  to  time 
and  place) ;  Strong  v.  Strong  (1866) 
3  Robt.  (N.  Y.)  719,  1  Abb.  Pr.  N.  S. 
233  (holding  an  issue  whether  plain- 
tiff wais  guilty  of  adultery  at  any  time 
before  the  commencement  of  the  ac- 
tion with  a  designated  person  was 
properly  refused,  because  the  aver- 
ment is  not  specific  with  reference  to 
time  or  locality) ;  Codd  v.  Codd  (1816) 
2  Johns.  Ch.  (N.  Y.)  224  (holding  an 
averment  that  the  defendant  has,  in 
numerous  instances,  both  before  and 
since  the  separation  of  the  parties  to 
the  suit,  committed  adultery  within 
the  state  and  elsewhere,  is  not  suffi- 
ciently specific  to  require  that  a 
feigned  issue  be  made  up  to  try  the 
truth  of  the  charge  of  adultery). 

A  libel  for  divorce  on  the  ground  of 
adultery,  which  specifies  the  time  and 
place  with  as  much  certainty  as  the 
party  can  be  reasonably  expected  to 
furnish,  without  setting  out  his  evi- 
dence in  detail,  is  sufficient.  Gillardon 
V.  Gillardon  (1886)  15  W.  N.  C.  (Pa.) 
528. 

A  motion  to  have  the  complaint 
made  more  definite  and  certain  in  an 
action  for  divorce  should  be  granted, 
in  the  absence  of  a  showing  of  excuse 
for  the  indefiniteness,  where  the  com- 
plaint charges  that  on  divers  days  and 
times,  within  a  period  of  over  three 
years,  the  defendant  committed  adul- 
tery with  a  certain  person  at  three 
specified  towns  in  a  certain  county, 
thus  giving  but  one  particular,  to  wit. 


the  person,  leaving  those  of  time  and 
place  practically  as  mych  at  large  as 
though  no  attempt  were  made  to  spec- 
ify them.  Freeman  v.  Freeman  (1888) 
39  Minn.  370,  40  N.  W.  16T. 

A  recriminatory  charge  of  adultery 
on  divers  days,  during  stated  months, 
in  specified  years,  at  places  desig- 
nated, with  some  female  to  defendant 
unknown,  avers  places  and  times  with 
sufficient  certainty.  Morrell  v.  Mor- 
rell  (1847)  1  Barb.  (N.  Y.)  318. 

And  an  averment  of  the  commission 
of  adultery  on  a  given  date,  in  a  cer-' 
tain  house,  with  persons  unknown, 
sufficiently  states  the  offense  as 
against  a  general  demurrer.  Stone  v. 
Stone  (1888)  —  N.  J.  Eq.  — ,  13  Atl. 
245. 

It  has  been  held  not  necessary  that 
the  particular  locality  or  time  of  the 
commission  of  the  adultery  charged 
should  be  stated,  when  there  is  an 
averment  that  they  are  unknown  and 
-that  a  statement  of  the  specific  time 
and  place  cannot  be  made,  to  permit 
proof  of  the  commission  of  adultery  to 
be  given  under  it.  Mitchell  v.  Mitchell 
(1875)  61  N.  Y.  39i8. 

In  England,  it  is  held  not  necessary 
to  specify  time  and  place,  where  the 
acts  of  adultery  charged  are  so  alleged 
as  to  be  capable  of  proof.  Moore  v. 
Moore  (1840)  3  Moore,  P.  C.  C.  84,  13 
Eng.  Reprint,  39. 

For  averments  of  time  and  place  in 
connection  with  allegations  of  persons 
and  circumstances,  see  II.  g  and  h. 

e.  Aa  to  time  and,  person. 

A  general  charge  of  adultery,  with- 
out a  specification  setting  forth  the 
time  and  the  person  with  whom  the 
adultery  was  committed,  is  insufficient, 
where  the  law  requires  the  causes  to 
be  "particularly  and  specially  set  forth 
in  the  libel."  Edwards  v.  Edwards 
(1871)  8  Pittsb.  (Pa.)  333,  9  Phila. 
617. 

/.  As  to  place  and  person. 

A  reference  to  take  proof  was  de- 
nied in  Heyde  v.  Heyde  (1852)  4 
Sandf.  (N.  Y.)  692,  where  the  com- 
plaint failed  to  specify  the  person  with 
whom,  or  the  place  where,  the  alleged 
adultery  was  committed. 
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g.  Afi     to     tlm«,     place,    and    eireutn- 
atanees. 

It  has  been  held  that  adultery  must 
be  charged  with  reasonable  certainty 
as  to  time,  place,  and  circumstances. 
Anonymous  (1862)  17  Abb.  Pr.  (N. 
Y.)  48;  Hunter  v.  Hunter  (1903)  88 
Misc.  672,  78  N.  Y.  Supp.  243,  reversed 
on  other  grounds  in  (1903)  78  App. 
Div.  631,  79  N.  Y.  Supp.  618;  Kane  v. 
Kane  (1840)  3  Edw.  Ch.  (N.  Y.)  389 
(holding  time,  place,  and  circum- 
stances of  the  alleged  adultery  must 
be  stated,  though  the  names  of  the  per- 
sons with  whom  committed  are  un- 
known) ;  Clutch  V.  Clutch  (1831)  1  N. 
J.  Eq.  474  (holding  an  allegation  that 
the  defendant,  since  his  marriage,  has 
committed  adultery,  without  setting 
forth  the  time,  place,  or  any  of  the 
circumstances,  is  too  general) ;  Ran- 
dall V.  Randall  (1875)  31  Mich.  194 
(holding  a  charge  of  adultery  with 
two  persons  insufficient,  where  it  does 
pot  identify  the  particular  time,  place, 
or  occasion  of  any  one  act) ;  Dunn  v. 
Dunn  (1863)  11  Mich.  284  (recogniz* 
ing  the  necessity  of  securing  to  the  par- 
ty accused  of  adultery,  such  informa- 
tion of  time,  place,  and  circumstance  as 
will  enable  him  to  meet  the  charge). 

The  rule  that  the  time,  place,  and 
circumstances  of  an  alleged  act  of 
adultery  should  be  averred  with  rea- 
sonable certainty  is  held  sufficiently 
complied  with  in  White  v.  White 
(1917)  121  Va.  244,  92  S.  E.  811,  where 
allegations  that  defendant  has  com- 
mitted adultery  with  a  certain  man  to 
the  complainant  unknown,  who  fre- 
quently calls  at  the  complainant's 
home  while  the  complainant  is  away 
following  his  vocation,  and  has  rela- 
tions with  complainant's  wife  which 
are  inconsistent  with  any  other  pre- 
sumption except  that  they  have  been 
guilty  of  acts  of  adultery,  that  they  re- 
tire to  the  bedroom  and  remain  to- 
gether for  long  periods  of  time,  and 
that  complainant's  wife  commits  other 
acts,  all  of  which  tend  to  strengthen 
and  confirm  the  belief  that  she  has 
been  guilty  of  infidelity  to  the  com- 
plainant, were  held  sufficient  on  de- 
murrer. 

But  an  averment  in  a  bill  for  di- 
vorce that,  at  various  times  and  upon 


various  occasions  during  a  period  of 
eight  years,  the  defendant  has  been 
guilty  of  repeated  acts  of  adultery 
with  a  servant  woman,  and  with  other 
females,  is  too  vague  and  uncertain  as 
to  time,  place,  and  other  circumstances 
to  require  an  answer,  and  a  demurrer 
should  be  sustained.  Farr  v.  Farr 
(1857)  .34  Miss.  597,  69  Am.  Dec.  406. 

A  bill  charging  the  commission  of 
adultery  is  insufficient,  where  it  fails 
to  state  the  time,  place,  or  circum- 
stances, or  the  name  of  the  person 
with  whom  the  act  of  adultery  was 
cwnmitted  (Carty  v.  Carty  (1892)  IS 
Ky.  L.  Rep.  880  (abstract);  Reid  v. 
Reid  (1871)  21  N.  J.  Eq.  331),  or  to 
give  any  excuse  for  the  omission  to 
state  such  particulars.  Hahn  v.  Hahn 
(1907)  136  111.  App.  301. 

In  Miller  v.  Miller  (1895)  92  Va. 
196,  23  S.  E.  232,  a  demurrer  to  an  al- 
legation that  the  defendant  "has  been 
guilty  of  adultery  on  many  occasions" 
was  held  to  have  been  properly  sus-" 
tained,  since  the  bill  failed  to  state 
time,  place,  and  circumstances.  But 
this  decision  is  criticized  in  the  re- 
ported case  (Anderson  v.  Anderson, 
ante,  1617),  which  holds  that  a  bill 
which  contains  specific  charges  of 
adultery  on  designated  days,  at  cer- 
tain places,  with  persons  named,  is 
good  on  demurrer,  although  the  cir- 
cumstances of  the  alleged  acts  of  adul- 
tery are  not  set  out.  The  court  also 
refers  to  the  fact  that  the  question 
whether  such  certainty  in  the  plead- 
ings is  required  was  mooted,  but  not 
decided,  in  Trough  v.  Trough  (1906) 
69  W.  Va.  464,  4  L.R.A.(N.S.)  1185, 115 
Am.  St.  Rep.  940,  68  S.  E.  630,  8  Ann. 
Cas.  837  (holding  that,  if  a  bill  for 
divorce  charging  desertion  and  adul- 
tery be  bad  as  to  the  latter  charge,  for 
failure  to  name  a  particeps  in  the  adul- 
tery or  to  give  time,  place,  and  circum- 
stances, the  defect  is  not  reached  by 
a  general  demurrer) . 

General  charges  of  adultery,  with- 
out any  element  of  time,  place,  or  cir- 
cumstance, are  insufficient  to  author- 
ize the  introduction  of  testimony,  or 
to  serve  as  a  basis  for  a  decree  of 
divorce.  Shoemaker  y.  Shoemaker 
(1870)  20  Mich.  222. 

Even  if  open  and  promiscuous  pros- 
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titution  is  the  foundation  of  the  libel 
for  divorce,  time,  place,  and  circum- 
stance may  be  material,  as  indicating 
to  the  court  the  propriety  of  srrantinsr 
or  refusing  the  relief,  according  to  the 
conduct  of  the  plaintiff.  Whittington 
V.  Whittington  (1836)  19  N.  C  (2  Dev. 
&  B.  L.)  64. 

Under  the  Pennsylvania  Act  .of  1815, 
which  merely  requires  that  the  causes 
of  complaint  be  specially  set  out,  an 
averment  that  for  a  considerable  time 
past  the  defendant  had  given  himself 
up  to  adulterous  practices,  and  had 
been  guilty  of  adultery  with  a  speci- 
fied female,  and  divers  other  persons 
to  the  petitioner  unknown,  is  sufficient, 
although  neither  time,  place,  nor  cir- 
cumstances were  given.  Hancock's 
Appeal  (1870)  64  Pa.  470. 

h.  As  to  Ume,  place,  and  person. 

An  allegation  of  adultery  should 
state  the  time  when,  the  place  where, 
and  the  name  of  the  person,  if  known, 
with  whom  the  offense  was  committed. 
Wood  V.  Wood  (1830)  2  Paige  (N.  Y.) 
108;  Marsh  v.  Marsh  (1863)  16  N.  J. 
Eq.  391,  84  Am.  Dec.  164;  Black  ▼. 
Black  (1876)  27  N.  J.  Eq.  664;  Schef- 
fling  v.  SchefHing  (1888)  44  N.  J.  Eq. 
438,  .15  Atl.  677;  Mills  v.  Mills  (1867) 
18  N.  J.  Eq.  444  (holding  that  adultery 
charged  in  a  bill  for  divorce  must  be 
designated,  either  by  the  name  of  the 
adulterer,  or  by  circumstances,  and 
the  time  when  and  place  where  it  was 
committed) . 

So  it  has  been  said  that,  in  alleging 
adultery,  the  time,  place,  and  person 
must  be  definitely  stated.  Wilkerson 
V.  Wilkerson  (1906)  3  CaL  App.  204, 
84  Pac.  784;  Trubee  v.  Trubee  (1874) 

41  Conn.  36;  Stover  v.  Stover  (1899)  6 
Idaho.  493,  66  Pac.  263;  Compton 
V.  Compton  (1864)  9  La.  Ann.  499; 
Jenkins  v.  Maier  (1907)  118  La.  130, 

42  So.  722;  Burr  v.  Burr  (1886)  2  Edw. 
Ch.  (N.  Y.)  448;  Strong  v.  Strong 
(1865)  3  Robt.  (N.  Y.)  719, 1  Abb.  Pr. 
N.  S.  233. 

In  the  following  cases  averments  of 
time,  place,  and  person  were  held  to 
be  stated  with  sufficient  particularity : 
Freeman  v.  Freeman  (1872)  31  Wis. 
238  (recriminatory  charge  of  the  com- 
mission   of    adultery    in    a    specified 


house,  between  certain  dates,  with  a 
designated  person) ;  Goodwin  v.  Good- 
win (1872)  23  N.  J.  Eq.  210  (aver- 
ment that  since  a  certain  time,' over 
two  years  prior  to  the  institution  of 
the  suit,  the  defendant  committed 
adultery  with  a  person  named,  at  a 
specified  house) ;  Marble  v.  Marble 
(1877)  36  Mich.  386  (charge  of  living 
"in  open  and  notorious  adultery"  with 
8  designated  person,  at  a  certain  time 
and  place) ;  Porter  v.  Porter  (1864) 
3  Swabey  &  T.  (Eng.)  696,  33  L.  J. 
Prob.  N.  S.  207,  13  Week.  Rep.  108 
(allegation  that,  from  a  specified  year 
and  month  up  to  the  present  time,  the 
defendant  has  been  habitually  visited 
by  a  certain  person,  with  whom,  on 
divers  occasions  and  particularly  on  a 
specified  day,  she  committed  adul- 
tery). 

Upon  the  other  hand,  allegations  of 
time,  place,  and  person  were  held  to 
be  too  vague  and  uncertain  in  the  fol- 
lowing cases: 

— Conant  v.  Contfnt  (1858)  10  CaL 
249,  70  Am.  Dec.  717,  holding  aver- 
ments that  the  defendant,  while  plain- 
tiff was  living  with  him,  committed 
adultery  at  a  certain  city,  "at  divers 
times,  with  persons  to  the  plaintiff  un- 
known," and  that  he  has  committed 
adultery  since  plaintiff  ceased  to  live 
with  him,  "at  the  said  city,  with  divers 
other  persons  whose  names  are  to  the 
plaintiff  unknown,"  are  vague  and  un- 
certain, and  subject  to  demurrer; 

— Freeman  v.  Freeman  (1888)  39 
Minn.  370,  40  N.  W.  167,  holding  an  al- 
legation that  at  divers  times  within  a 
period  of  five  years,  and  at  divers 
places  in  a  specified  county,  but  what 
particular  times  and  places  plaintiff 
is  unable  more  particularly  to  state, 
the  defendant  has  committed  adultery 
with  men  whose  names  are  unknown  to 
the  plaintiff,  contains  no  element  of 
certainty,  and  a  motion  to  have  its 
averments  made  more  definite  and  cer- 
tain should  be  granted,  in  the  absence 
of  a  showing  of  excuse  for  the  indefi- 
niteness ; 

— Porter  v.  Porter  (Eng.)  supra, 
holding  that  an  allegation  that,  since 
a  specified  date,  the  defendant  has  on 
divers  occasions  committed  adultery, 
should    either    be    stricken    out    or 
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amended  by  inserting  particulars  of 
the  person  with  whom,  dates  when, 
and  places  where  the  acts  of  adultery 
were  committed; 

— Whittington  V.  Whittinsrton  (1836) 
19  N.  C.  (2  Dev.  &  B.  L.)  64,  holding 
thiCt  when  plaintiff  relies  on  adultery 
committed  with  a  particular  person  or 
at  a  particular  time,  such  person,  time, 
and  the  place  ought  to  be  specifically 
and  plainly  charged,  instead  of  aver> 
ments  wfiich  state  the  belief  of  the 
petitioner  that  his  wife  left  him  "for 
the  purpose  of  indulging  in  criminal 
intercourse,"  or  that  he  "has  been  in- 
formed that  she  indulged  in  criminal 
intercourse  with  both  whites  and 
mulattoes." 

A  cross  complaint  will  not,  on  mo- 
tion, be  made  more  definite  and  cer- 
tain as  to  times,  places,  and  persons, 
where  it  contained  no  definite  charge 
of  adultery,  although  it  averred  facts 
from  which  adultery  could  be  inferred, 
as  that  complainant  at  various  times 
remained  away  from  home  for  weeks 
at  a  time,  and  would  give  the  respond- 
ent no  information,  on  her  return,  as 
to  her  whereabouts  or  as  to  the  per- 
sons with  whom  she  associated  while 
gone.  Powell  v.  Powell  (1912)  66 
Wash.  661,  119  Pac.  1119. 

The  reason  for  the  rule  requiring 
that  the  name  of  the  person  with 
whom,  the  place  where,  and  time  when 
the  adultery  was  committed  should  be 
set  forth  in  the  pleading,  is,  that  when 
those  particulars  are  furnished  the  de- 
fendant has  the  fullest  information 
that  can  be  given  him.  Pramagiori  v. 
Pramagiori  (1868)  7  Robt.  (N.  Y.) 
302. 

This  degree  of  certainty  is  required 
because,  generally,  where  there  is 
enough  to  justify  alleging  the  fact  of 
adultery,  the  party  is  able  to  state 
definitely  the  circumstances  of  time, 
place,  and  person.  Freeman  v.  Free- 
man (1888)  39  Minn.  370, 40  N.  W.  167. 

There  may,  however,  be  such  a  con- 
dition of  things  as  will  justify  a  party 
in  alleging  the  fact  of  adultery,  al- 
though he  or  she  may  be  unable  to 
state  some  one  of  the  particlars,  such 
as  the  name  of  the  particeps  criminis. 

In  Home  v.  Home  (1873)  1  Tenn. 
Ch.  259,  a  bill  which  averred  that  de- 


fendant had  lately  and  repeatedly 
committed  adultery  with  a  specified 
colored  woman,  but  which  contained 
no  designation  of  place,  was  upheld, 
in  the  absence  of  a  demurrer,  since 
two  of  the  requisites  of  the  circum- 
stances were  set  forth  "with  reason- 
able certainty,"  and  where  all  of  them 
were  distinctly  made  by  proof.  But  in 
Dismukes  v.  Dismukes  (1878)  1  Tenn. 
Ch.  266,  the  court  refused  to  go  a  step 
further,  and,  because  the  person  was 
designated,  to  dispense  with  the  speci- 
fications of  time  and  place.  It  was 
there  held  that  the  statutory  require- 
ment that  the  cause  of  divorce  must 
be  set  forth  particularly  and  specially, 
with  all  the  circumstances  of  time  and 
place,  with  reasonable  certainty,  is  not 
met  by  an  averment  of  adultery  dur- 
ing specified  years,  with  a  certain  per- 
son, and  with  divers  other  persons  to 
the  petitioner  unknown. 

A  libel  in  an  action  for  divorce  on 
the  ground  of  adultery,  which  sets 
forth  generally  the  cause  of  the  libel- 
lant's  complaint,  is  sufficient  to  satisfy 
the  requirements  of  the  Pennsylvania 
act  of  assembly,  although  unaccom- 
panied by  the  particulars  of  time, 
place,  and  person.  Realf  t.  Realf 
(1874)  77  Pa.  31. 

In  Mitchell  v.  Mitchell  (1875)  61 
N.  Y.  398,  however,  an  averment  that 
the  defendant  had  committed  adultery 
within  certain  dates  specified,  in  a 
designated  city  in  the  state,  with  a 
person  whose  name  was  unknown, 
without  specifically  designating  the 
person,  or  the  time  or  place,  which 
plaintiff  alleged  he  was  unable  to  state 
more  particularly,  was  held  sufiicient 
to  admit  proof  of  the  fact  so  alleged. 
This  decision  is  based  on  the  fact  that 
the  statute  authorizes  a  divorce  when- 
ever adultery  has  been  committed,  and 
does  not  require  an  allegation  that  the 
offense  was  committed  with  any  desig- 
nated person,  or  at  any  specified  time 
or  place. 

A  bill  for  divorce  on  the  ground  of 
adultery,  which  alleges  times,  places, 
and  persons  with  as  much  certainty 
as  the  complainant  was  then  able  to 
state,  was  held  sufiicient  in  Noel  t. 
Noel  (1873)  24  N.  J.  Eq.  137. 

But  a  higher  degree  of  certainty  was 
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required  in  Bancroft  v.  Bancroft 
(1911)  4  Boyce.CDel.)  9,  85  Atl.  661, 
which  held  that  averments  in  an  an- 
swer that,  "at  divers  times  within  the 
period  aforesaid,  the  plaintiff  has  com- 
mitted adultery  with  divers  other  per- 
sons and  nt  divers  places,  not  as  yet 
fully  known  to  this  defendant,  and 
proof  of  which  she  has  not  as  yet  fully 
obtained,  and  is,  therefore,  unable  to 
state  with  more  particularity  at  the 
present  time,"  are  insuflBcient  for  want 
of  particularity,  and  should  be  strick- 
en out  on  motion. 

Similarly,  a  charge  that  the  defend- 
ant committed  acts  of  adultery  during 
specified  years,  but  which  does  not 
designate  with  more  particularity  the 
dates,  or  state  the  places  at  which,  or 
the  persons  with  whom,  such  acts  were 
committed,  should  be  made  more  defi- 
nite and  certain,  where  the  only  ex- 
cuse given  for  the  failure  to  do  so  is 
that  the  plaintiff  is  unable  to  be  more 
specific  "at  the  present  time."  Woog 
V.  Woog  (1901)  68  App.  Div.  620,  69 
N.  Y.  Supp.  666. 

There  are,  however,  well-recognized 
exceptions  to  the  rule  requiring  a 
statement  of  time,  place,  and  person 
in  charging  adultery.  General  allega- 
tions are  sufficient,  when  founded  on 
defendant's  pregnancy  without  access 
of  .the  plaintiff,  or  venereal  disease, 
or  habitual  adultery.  Carty  v.  Carty 
(1892)  13  Ky.  L.  Rep.  880  (abstract). 

In  Clark  V.  Clark  (1867)  7  Robt.  (N. 
y.)  276,  an  averment  that  plaintiff  in 
two  specified  months  of  a  given  year 
committed  adultery  at  certain  cities 
named,  and  thereby  contracted  a  vene- 
real disease,  which  he  conununicated 
to  the  defendant  some  time  about  the 
month  last  named,  was  held  sufficient- 
ly specific  and  well  pleaded.  The  court 
said :  "I  am  aware  of  the  general  rule 
that  the  time  when,  place  where, 
and  person  with  whom  the  adultery 
charged  was  committed  should  be  al- 
leged. But  that  is  matter  of  form  and 
regularity  only,  and  the  rule  is  not 
universal.  There  are  many  exceptions 
to  it;  one  of  them  is  where  the  hus- 
band, long  after  marriage,  communi- 
cates a  venereal  disease  to  his  wife. 
In  such  case,  that  fact  is  prima  facie 
evidence  of  adultery  having  been  com- 


mitted, although  when,  where,  or  with 
whom  is  not  proved." 

To  show  the  extent  to  which  the 
modification  of  the  rule  may  go,  the 
court,  in  Pramagiori  t.  Pramagiori 
(1868)  7  Robt.  (N.  Y.)  302,  remarks 
arguendo:  "Take  the  case  where  {he 
husband,  long  subsequent  to  the  mar- 
riage communicates  a  venereal  disease 
to  the  wife,  or  the  case  where  the  hus- 
band, having  been  absent  two  years, 
returns  and  finds  the  wife  pregnant. 
In  each  of  these  cases,  proof  of  these 
particular  facts  would  be  sufficient  to 
ground  a  decree  of  divorce  upon,  yet 
the  injured  party  may  be  wholly  un- 
able to  ascertain,  and  of  course  un- 
able to  state  in  the  pleading,  the  per- 
son with  whom,  time  when,  or  place 
where  the  adultery  was  committed,  ex- 
cept BO  far  as  the  time  and  place  may 
be  alleged  in  the  most  general  terms. 
But  the  injured  party,  by  reason  of 
this  inability  to  comply  with  the  above 
general  rule,  is  not  to  be  remediless. 
A  mere  general  allegation  in  such 
cases,  that  the  defendant  has  com- 
mitted adultery  with  persons  unknown, 
at  times  and  places  unknown,  would  be 
an  infringement  of  the  principle  [tbat 
the  charge  should  be  stated  with  such 
definiteness  and  certainty  as  will  be 
sufficient  to  enable  the  defendant  to 
know  what  he  will  be  called  upon  to 
meet  by  proof  at  the  trial]  by  which 
.  .  .  the  sufficiency  of  a  pleading 
is  to  be  tested.  This  infringement  is 
to  be  avoided  by  the  pleader,  in  addi- 
tion to  stating  the  adultery  in  general 
terms,  also  referring  to  the  peculiar 
nature  of  the  proof  by  which  the  alle- 
gation is  to  be  supported.  Thus,  the 
defendant  is  notified  of  the  nature  of 
the  charge,  sufficiently  to  enable  him 
to  show  what  he  will  be  called  upon 
to  meet  by  proof  at  the  trial,  and  the 
principle  is  satisfied." 

In  Graves  v.  Graves  (1842)  8  Curt. 
Eccl.  Rep.  (Eng.)  236,  a  plea  of  long 
duration  of  time,  e.  g.,  four  months, 
during  which  constant  and  habitual 
adulterous  intercourse  took  place,  was 
held  sufficient  without  pleading  spe- 
cific facts ;  but  it  is  stated  that,  if  the 
plea  sets  forth  circumstances  showing 
that  the  intercourse  was  limited  or  of 
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short  duration,  then  the  facts  should 
be  pleaded  specifically. 

A  charge  that  the  defendant,  be- 
tween the  day  of  his  marriage  and  a 
specified  date  one  and  one  half  years 
later,  had  been  guilty  of  adultery 
with  some  female  in  a  designated  city, 
is  sufficient  whereupon  to  frame  an 
issue.  Ferguson  v.  Ferguson  (1846) 
1  Barb.  Ch.  (N.  Y.)  604.  In  this  case 
the  proof  of  adultery  relied  on  was 
the  implication  arising  from  stains 
upon  the  defendant's  linen,  which 
were'  claimed  to  have  had  syphilitic 
origin. 

As  to  sufliciency  of  general  allega- 
tions of  habitual  adultery,  see  I.  i. 

t,  other  parti<Mlar  allegations, 

1.  In  general. 

An  averment  that  defendant  is  a 
common  prostitute  is  held  sufficient,  if 
established,  to  make  out  a  charge  of 
adultery.  Dismukes  v.  Dismukes 
(1873)  1  Tenn,  Ch.  266. 

A  complaint  in  an  action  brought  by 
a  wife  for  divorce,  which  charges  that 
the  husband  separated  from  her,  but 
fails  to  allege  that  the  husband,  after 
such  separation,  lived  in  adultery,  will 
not  entitle  the  plaintiff  to  a  divorce, 
under  a  statute  providing  therefor,  "if 
either  party  shall  separate  from  the 
other  and  live  in  adultery."  Morris  v. 
Morris  (1876)  75  N.  C.  168. 

In  Richardson  v.  Richardson  (1837) 
4  Port.  (Ala.)  467,  30  Am.  Dec.  638, 
no  attack  appears,  to  have  been  made 
on  the  sufficiency  of  the  allegations  in 
the  complaint  which  charge  the  de- 
fendant husband  with  having  formed 
an  adulterous  connection,  about  a 
specified  year,  with  a  common  prosti- 
tute, whom  he  brought  to  the  dwelling 
of  the  complainant,  and  for  whom  he 
built  a  house  but  a  short  distance  from 
such  dwelling,  and  with  whom  he  has 
ever  since  lived  in  adultery. 

An  allegation  in  a  bill  for  divorce 
that  "defendant  has,  for  a  consider- 
able time  past,  given  himself  over  to 
adulterous  practices  and  is  now  living 
an  adulterous  life,"  is  only  an  affirma- 
tion of  a  conclusion,  and  is  insufficient. 
Hahn  v.  Hahn  (1907)  136  III.  App.  301. 

But  an  averment  that  respondent 
practically   resides    with   a   specified 


woman,  and  continues  illicit  inter- 
course with  her,  is  not  insufficient  as 
the  statement  of  a  mere  conclusion, 
where  it  follows  allegations  that  com- 
plainant "has  only  recently  come  into 
possession  of  the  knowledge  of  the  un- 
faithfulness of  the  respondent  to  his 
marital  vows  to  her,  and  has  learned 
that  respondent  has  been  and  is  now 
guilty  of  acts  of  illicit  intercourse,  or 
adulterous  acts,"  with  the  woman 
named.  Lawrence  v.  Lawrence  (1904) 
141  Ala.  366,  37  So.  379. 

In  an  action  for  divorce  against  a 
husband  who  had  theretofore  obtained 
a  decree  of  divorce  from  the  plaintiff, 
but  which  was  held  to  be  null  and  void, 
a  denial  in  his  answer,  in  the  language 
of  the  petition,  that  his  marriage  to 
a  specified  person  since  obtaining  such 
'decree  of  divorce  "was  unlawful  and 
wrongful,"  and  a  denial  "that  he  has 
cohabited  with  said  person  at  a  certain 
place,  and  at  sundry  and  divers  other 
places,  in  a  state  of  adultery,"  is  not 
a  denial  of  the  cohabitation,  which 
stands  admitted.  Smith  v.  Sihith 
(1886)  19  Neb.  706,  28  N.  W.  296.  The 
court  said:  The  cohabitation  is  ad- 
mitted and,  as  the  divorce  is  a  nullity, 
the  adultery  is  admitted  on  the  plead- 
ings. 

,  An  averment  in  a  petition  for  a  ju- 
dicial separation  on  the  ground  of 
adultery,  that  the  defendant  has  had 
two  illegitimate  children  by  a  certain 
person,  being  the  issue  of  an  adulter- 
ous connection  with  such  person,  and 
which  alleges  the  dates  on  which  the 
children  were  bom,  should  be  stricken 
out,  on  the  ground  that  it  pleads  mere- 
ly evidence.  Matison  v.  Matison 
(1860)  29  L.  J.  Prob.  N.  S.  (Eng.)  80. 

Adultery  should  be  charged  in  dis- 
tinct terms.  An  averment,  in  a  peti- 
tion for  the  dissolution  of  a  marriage, 
that  the  petitioner  is  informed  and  be- 
lieves that  the  respondent  has  com- 
mitted adultery,  is  insufficient.  Spils- 
bury  v.  Spilsbury  (1863)  3  Swabey  & 
T.  (Eng.)  210,  32  L.  J.  Prob.  N.  S.  126, 
9  L.  T.  N.  S.  23. 

An  averment  that  petitioner  "has 
been  informed  and  believes  that 
respondent  has  been  and  is  living  in 
adultery,  and  has  been  and  is  com- 
mitting adulterous  practices  with  di- 
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vers  women  unknown  to  your  petition- 
er," is  insufficient.  If  intended  as  a 
distinct  ground  of  divorce,  it  should  be 
stated  as  an  absolute  fact.  Trotter  v. 
Trotter  (1899)  30  Bittsb.  L.  J.  N.  S. 
(Pa.)  109. 

'  Leave  to  amend  a  petition  which 
contained  no  direct  charge  of  adultery, 
but  merely  alleged  that  the  respondent 
and  corespondent  were  living  and  co< 
habiting  together,  was  granted,  in 
Forman  v.  Forman  (1868)  32  L.  J. 
Prob.  N.  S.  (Eng.)  80,  11  Week.  Rep. 
401. 

Proof  of  adultery  is  not  admissible 
under  an  averment  of  the  statutory 
ground  of  divorce  of  "such  misconduct 
as  permanently  destroys  the  happiness 
of  the  petitioner,  and  defeats  the  pur- 
pose of  the  marriage  relation,"  where 
adultery  is  named  in  the  statute  as  a 
distinct  cause  for  divorce.  Trubee  v. 
Trubee  (1874)  41  Conn.  36. 

Averments  in  a  complaint  in  an  ac- 
tion for  divorce  that  defendant  has 
broken  her  matrimonial  vows  and  obli- 
gations ;  that  she  has  committed  adul- 
tery with  divers  men  to  the  plaintiff 
unknown ;  that  she  has  availed  herself 
of  opportunities,  during  plaintiff's  ab- 
sence, to  keep  the  society  of  men,  at 
late  and  unusual  hours  of  the  night, 
with  whom  she  has  committed  adul-. 
tery;  that  she  was  in  the  habit  of  leav- 
ing her  boarding  house  privately  at 
late  hours  of  the  night,  and  remaining 
out  all  night;  that  during  plaintiff's 
absence  she  was  in  the  habit  of  receiv- 
ing the  vists  of  men  in  her  chamber  at 
late  hours  of  the  night,  and  the  like, 
— tend  to  constitute  a  cause  of  action 
and  ought  not  to  be  stricken  out  as  im- 
material, and  impertinent.  IngersoU 
V.  IngersoU  (1849)  2  Edm.  Sel.  Cas.  49, 
1  N.  Y.  Code  Rep.  102. 

An  allegation  of  bigamy  does  not 
imply  a  charge  of  adultery.  Bonaparte 
V.  Bonaparte  (1891)  65  L.  T.  N.  S. 
(Eng.)  795. 

2.  Anticipating  defenaes. 

It  is  not  necessary  that  the  com- 
plaint in  an  action  for  divorce  should 
show  that  the  adultery  upon  which  the 
action  is  founded  was  not  condoned,  or 
■was  not  committed  by  the  procurement 
or  with  the  connivance  of  the  plaintiff, 


since  these  are  matters  of  defense.' 
Young  V.  Young  (1872)  18  Minn.  90, 
Gil.  72;  Newton  v.  Newton  (1916)  86 
N.  J.  Eq.  129,  97  Atl.  294  (holding  pe- 
tition need  not  negative  presumption 
of  condonation,  arising  from  a  con- 
tinuation of  marital  relations  after  the 
dates  of  the  offenses  charged) ;  Earp  ▼. 
Earp  (1854)  54  N.  G  (1  Jones,  Eq.) 
289  (holding,  in  a  petition  for  divorce 
from  bed  and  board  where  adultery  is 
charged,  that  the  plaintiff  need  not 
aver  that  she  did  not  admit  her  hus- 
band to  her  conjugal  embraces,  after 
discovering  his  infidelity). 

But  it  was  held  in  Morrell  v.  Morrell 
(1848)  3  Barb.  (N.  Y.)  236,  that  a  re- 
criminatory charge  of  adultery  should 
allege  that  it  was  committed  without 
the  defendant's  procurement,  conni- 
vance, privity,  or  consent,  this  aver^ 
ment  being  required  by  the  standing 
rules  of  the  court  of  chancery. 

An  averment  of  adultery  is  insuf- 
ficiently stated,  under  the  Washington 
Code,  where  it  is  not  shown  that  the 
last  act  of  adultery  was  unforgiven. 
Burdick  v.  Burdick  (1893)  7  Wash. 
633, 35  Pac.  415. 

In  Matison  v.  Matison  (1860)  29  L. 
J.  Prob.  N.  S.  (Eng.)  80,  the  court  re- 
fused to  strike  out,  on  the  ground  that 
they  were  irrelevant,  paragraphs  al- 
leging that  plaintiff  had  not  cohabited 
with  her  husband  since  a  specified 
date,  but  had  occupied  a  separate  bed- 
room in  the  same  house  with  him, 
where  she  carried  on  a  specified  busi- 
ness. The  court  considered  that  the 
circumstances  stated  might  be  rel- 
evant as  showing  the  reason  why  the 
petitioner  did  not  separate  from  her 
husband,  if  he  should  set  up  con- 
donation. 

In  a  petition  for  divorce  on  the 
ground  of  adultery,  it  is  not  necessary 
to  allege  that  the  petitioner  himself 
had  not  been  guilty  of  adultery,  since 
that  is  a  matter  of  defense.  Edwards 
V.  Edwards  (1868)  61  N.  C.  (Phill.  L.) 
534;  Steel  v.  Steel  (1889)  104  N.  C 
631,  10  S.  E.  707. 

The  plaintiff,  in  an  action  for 
divorce  on  the  ground  of  adultery, 
need  not  allege  that  he  did  not  wrong- 
fully abandon  the  defendant,  which  is 
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matter  of  defense,    ^nney  v.  Kinney 
<1908}  149  N.  C.  321,  63  S.  E.  97. 

III.  Bill  of  porHowIara. 
a.  In  oenenH. 

It  is  competent  for  the  court,  in  its 
discretion,  to  grant  a  bill  of  particu- 
lars conceiming  charges  of  adultery, 
for  the  purpose  and  object  of  prevent- 
ing surprise  at  the  trial.  Mitchell  v. 
Mitchell  (1875)  61  N.  Y.  898. 

In  E.  V.  E.  (1907)  28  Times  L.  R. 
(Eng.)  864,  the  petitioner  was  given 
leave  to  deliver  particulars  on  the 
charge  of  adultery,  although  the  re- 
spondent did  not  ask  for  them  and  op- 
posed the  application. 

It  may  be  said,  by  way  of  analogy, 
that  a  bill  praying  for  «  discovery 
from  the  defendant  whether,  since  her 
marriage,  she  has  not  committed  adul- 
tery with  any  person  whatever,  and 
with  whom,  and  at  what  time  and 
place  and  under  what  circumstances, 
is  demurrable,  since  a  party  is  not 
bound  to  accuse  himself  of  a  crime,  or 
to  furnish  any  evidence  whatever 
which  shall  lead  to  an  accusation  of 
that  nature.  Marsh  v.  Marsh  (1868) 
16  N.  J.  Eq.  391,  84  Am.  Dec.  164. 

ft.  When  HU  of  partletUara  wMl  &•  •f^• 
dtfred. 

1.  As  to  time. 

A  bill  of  particulars  was  ordered  in 
Adams  v.  Adams  (1834)  16  Pick. 
(Mass.)  264,  where  the  libel  charged 
various  acts  of  adultery,  committed  at 
divers  times,  with  persons  unknown, 
for  a  period  of  eight  years. 

If  the  name  of  the  person  with 
whom  and  the  place  where  the  alleged 
act  of  adultery  was  committed  are  set 
forth,  the  complaint  is  sufficient,  on 
motion  for  a  bill  of  particulars,  al- 
though the  time  is  vaguely  specified 
as  being  at  divers  times  during  certain 
years  (Addicks  v.  Addicks  (1894)  1 
Marv.  (DeL)  838,  41  Atl.  78);  or 
though  the  dates  are  somewhat  in- 
definite (Oviatt  V.  Oviatt  (1895)  14 
Misc.  127,  36  N.  Y.  Supp.  654) ;  or 
whejre  the  plaintiff  states  his  inability 
to  specify  the  times  with  more  particu- 
larity, than  a  statement  of  the  months 
.and  years  (Krauss  v.  Krauss  (1902) 
2  A.L.R.— 103. 


78  App.  Div.  609,  77  N.  Y.  Supp.  208, 11 
N.  Y.  Anno.  Gas.  194). 

A  charge  of  continuous  adulterous 
practices,  from  a  specified  year  until 
the  time  of  the  filing  of  the  petition, 
is  sufficiently  detailed  and  specific,  and 
greater  particulars,  by  the  service  of 
a  bill  of  particulars,  will  not  be  re- 
quired. Addicks  v.  Addicks  (Del.)  su- 
pra. 

A  bill  of  particulars  should  not  be 
ordered,  of  the  times  at  which  alleged 
acts  of  adultery  charged  in  the  com- 
plaint were  committed,  when  they  are 
averred  to  have  occurred  on  various 
and  iiumerous  occasions  in  certain 
months,  at  a  specified  place,  with  a 
designated  person,  and  during  certain 
other  months  at  places  indicated,  where 
the  plaintiff  shows  that  she  is  unable 
to  give  the  exact  dates  of  the  different 
acts  of  adultery,  but  that  she  intends 
to  establish  her  cause  of  action  by  cir- 
cumstantial evidence,  showing  a 
course  of  conduct  between  the  defend- 
ant  and  the  corespondent  from  which 
the  inference  of  their  criminal  in- 
timacy may  b«  drawn.  Krauss  t. 
Krauss  (N.  Y.)  supra;  The  court 
said:  "A  cause  of  action  for  divorce 
may  be  established  by  facts  and  cir- 
cumstances showing  inclination,  op- 
portunities, and  intimacy  of  rela- 
tions, from  which  the  inference  may 
fairly  be  drawn  that  the  parties  have 
comimitted  adultery,  without  proof  of 
the  commission  of  the  act  at  any  spe- 
cific time  and  place;  and  in  such  case 
the  court  is  not  warranted  in  con- 
fining the  plaintiffs  evidence,  by  a 
bill  of  particulars  specifying  times 
with  precision." 

For  allegations  as  to  time,  coupled 
.with  averments  as  to  place,  person, 
and  circumstances,  see  III.  b.  4-7. 

S.  A»  to  plaee. 

A  bill  of  particulars  should  be 
furnished  of  acts  of  adultery  set  up 
as  a  counterclaim  in  an  action  for 
divorce,  and  which  are  alleged  to 
have  occurred  in  other  towns  of  a 
specified  county,  and  in  various  towns 
and  cities  of  other  states.  Yauck  v. 
.Yauck  (1916)  161  N.  Y.  Supp.  413. 

An  issue  concerning  the  commis- 
sion of  adultery  which,  in  conformity 
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with  the  allegations  of  the  complaint, 
names  the  corespondent,  and  specifies 
the  places  of  the  offense  as  divers 
places  in  a  specified  city,  is  sufficient, 
where  defendant  did  not  apply  for  a 
bill  of  particulars  on  an  affidavit, 
showing  the  necessity  of  having  the 
issue  so  framed  as  to  specifically 
designate  the  precise  places  by 
streets  and  numbers.  Bush  v.  Bush 
(1905)  103  App.  Div.  588,  93  N.  Y. 
Supp.  159. 

For  allegations  as  to  place,  coupled 
with  avermentis  as  to  time,  person 
and  circumstances,  see  III.  b,  4,  6,  7. 

8.  As  to  person. 

A  complaint  which  gives  the  date 
and  place  of  the  alleged  adultery, 
and  states  that  the  name  of  the  man 
with  whom  the  adultery  was  com- 
mitted is  unknown,  is  sufficient,  on 
motion  for  a  bill  of  particulars.  Hun- 
ter V.  Hunter  (1903)  88  Misc.  672,  78 
N.  Y.  Supp.  243,  reversed  on  other 
grounds  in  (1908)  78  App.  Div.  631, 
79  N.  Y.  Supp.  618. 

But  a  bill  of  particulars  should  be 
famished  in  regard  to  an  averment 
alleging  adultery  with  "various 
women."  Yauck  v.  Yauck  (1916)  161 
N.  Y.  Supp.  413. 

For  averments  as ,  to  person,  cou- 
pled with  allegations  of  time  and 
place,  see  III.  b,  5,  7. 

4,  As  to  time  and  place. 

A  motion  for  a  bill  of  particulars 
is  the  appropriate  remedy  for  a  party 
who  seeks  to  be  fully  apprised  of  the 
particulars  of  time  and  place  in  ref- 
erence to  a  charge  of  adultery  during 
a  specified  year,  in  a  certain  city, 
with  persons  unknown.  Kelly  v. 
Kelly  (1895)  12  Misc.  457,  34  N.  Y. 
Supp.  265.  Information  as  to  the 
dates  and  places  of  alleged  adulteries 
>  with  specified  persons  may  be  ob- 
tained by  application  for  particulars. 
Hunt  V.  Hunt  (1862)  2  Swabey  &  T. 
(Eng.)  574,  31  L.  J.  Prob.  N.  S.  168, 
6  L.  T.  N.  S.  727. 

A  count  charging  the  commission 
of  adultery  by  the  defendant  during 
certain  months  of  two  succeeding 
years,  at  a  specified  street  and  num- 
ber in  a  given  village,  with  a  female 
whose  name  is  unknown,  is  sufficient- 


ly definite  to  meet  and  answer  a  de- 
mand for  a  bill  of  particulars ;  but  an 
allegation  charging  the  commission 
of  adultery  by  the  defendant,  at 
divers  times  between  a  certain  date 
and  the  commencement  of  the  action, 
and  at  various  places  in  a  specified 
village  and  state,  but  at  what  par- 
ticular times  and  places  plaintiff  is 
unable  more  particularly  to  state, 
with  a  female  and  with  women  whose 
name  or  names  are  unknown  to  the 
plaintiff,  is  not  sufficiently  definite 
%nd  certain.  Gridley  v.  Gridley 
(1885)  7  N.  Y.  Civ.  Proc.  Rep.  215. 

Allegations  in  a  complaint  of  the 
commission  of  adultery  with  un- 
known persons,  in  a  certain  city  or 
state,  during  a  period  of  six  years  up 
to  the  commencement  of  the  action, 
are  too  general,  and  a  bill  of  particu- 
lars will  be  required  as  to  the  places, 
giving  the  streets  and  numbers  if  in 
a  city,  and  the  dates  of  the  alleged 
acts  of  adultery.  Hunter  v.  Hunter 
(1903)  38  Misc.  672,  78  N.  Y.  Supp. 
243,  reversed  on  other  grounds  in 
(1903)  78  App.  Div.  631,  79*  N.  Y. 
Supp.  618. 

An  averment,  in  an  answer  in  an 
action  for  divorce,  that  plaintiff  at 
various  times  and  places,  within  and 
around  a  specified  city,  the  precise 
times  and  places  not  being  known  to 
the  defendant,  committed  adultery 
and  lived  in  adultery  with  a  specified 
person,  is  too  indefinite  and  general,, 
and  defendant  should  be  required  Uy 
serve  a  bill  of  particulars,  specifying 
the  times  and  places  at  which  he 
charges  the  plaintiff  committed  adul- 
tery. Weis  V.  Weis  (1908)  123  App. 
Div.  409,  107  N.  Y.  Supp.  1061. 

In  an  action  for  a  separation, 
where  the  defendant  sets  up  a  coun- 
terclaim alleging  the  adultery  of  the 
plaintiff  on  a  specified  day,  month. 
and  year,  and  at  ascertain  street  and 
number  in  a  given  city,  with  a  per- 
son named,  and  at  various  other  times 
in  specified  years,  with  such  person, 
at  certain  other  places  in  the  city  to 
the  defendant  unknown,  a  bill  of  par- 
ticulars will  not  be  directed  as  to  the 
times  and  places  when  and  where  the 
alleged  acts  of  adultery  were  com- 
mitted in  the  years  specified,  Dvhere 
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the  affidavit  of  defendant  alleges  that 
he  is  ignorant  of  the  particular  times 
and  places  of  the  alleged  adulteries 
during  such  years,  and  that  he  did 
not  expect  to  prove  any  specific  in< 
stance  of  misconduct  against  the 
plaintiff,  except  the  one  mentioned  in 
the  answer,  but  intended  to  prove  in- 
timacy and  conduct  on  the  part  of  the 
parties,  and  admissions  and  state- 
ments which,  while  they  would  not 
indicate  the  time  and  place  of  the 
commission  of  the  offense,  woirid  es- 
tablish that  the  plaintiff  had  been 
guilty  of  it.  Ketcham  v.  Ketcham 
(1898)  82  App.  Div.  26,  52  N.  Y.  Supp. 
961.  The  court  said:  "The  defend- 
ant's reliance  is  on  the  conduct  and 
admission  of  the  parties.  Evidence 
of  that  character  may  be  sufficient 
to  warrant  a  jury  in  finding  that  the 
plaintiff  has  committed  the  offense 
charged,  although  it  would  wholly  fail 
to  locate  with  definiteness  the  time 
and  place  of  its  occurrence.  The  de- 
fendant should  not  be  deprived  of  the 
benefit  and  effect  of  such  testimony, 
if  it  is  within  his  power  to  produce  it. 
The  object  of  a  bill  of  particulars  is 
to  prevent  surprise  to  the  parties. 
.  .  .  In  this  case,  it  seems  to  us 
that  the  defendant  has  made  his 
charges  as  definitely  as  he  can  .  .  . 
and  that  the  plaintiff  will  not  be  sub- 
ject to  surprise  on  the  trial,  if  the 
trial  is  properly  conducted." 

It  seems  that  a  bill  of  particulars 
should  be  granted,  of  the  precise 
times  and  places  of  alleged  acts  of 
adultery  averred  to  have  occurred  at 
divers  times  between  a  specified  day 
and  the  commencement  of  the  action, 
some  ten  months  later,  and  at  divers 
places  in  a  specified  city  and  else- 
where, unless  the  plaintiff  relies 
upon  circumstantial  evidence,  show- 
ing a  general  course  of  conduct  from 
which  the  inference  of  criminal  in- 
timacy may  be  drawn.  Bush  v.  Bush 
(1905)  103  App.  Div.  588,  93  N.  Y. 
Supp.  159. 

6.  As  to  time  and  person. 

A  bill  of  particulars  is  not  fur- 
nished as  a  matter  of  course,  al- 
though the  complaint'  does  not  state 
the  times  when,  or  the  name  of  the 


party  with  whom,  the  alleged  acts  of 
adultery  were  committed.  Ansert  v. 
Ansert  (1879)  2  Month.  L.  BuU.  (N. 
Y.)  19. 

Whether  averments  as  to  time  and 
person  were  sufficiently  definite  was 
considered  in  De  Carrillo  v.  Carrillo 
(1889)  58  Hun,  359,  17  N.  Y.  Civ. 
Proc.  Rep.  220,  6  N.  Y.  Supp.  305, 
where  a  motion  for  a  bill  of  particu- 
lars was  directed  at  an  averment  of 
adultery  on  the  part  of  defendant, 
between  certain  dat,es,  with  a  man 
whose  name  was  unknown  to  the 
plaintiff.  The  court  refused  to  grant 
the  bill  in  the  absence  of  an  affidavit 
by  the  defendant,  stating  his  inabil- 
i^  to  meet  the  charge  without  a 
more  particular  description  or  state- 
ment of  the  facts  attending  it. 

0.  As  to  ttme,  place,  and  circumstances. 
A  bill  of  particulars  will  be  or- 
dered in  reference  to  a  charge  of 
adultery  without  any  particulars, 
where  the  court  rules  require  a  suc- 
cinct statement  of  the  time,  place, 
and  circumstances  of  the  alleged 
cause  of  divorce.  Shisler  v.  Shisler 
(1886)  19  W.  N.  C.  (Pa.)  130. 

7.  As  to  time,  place,  and  person. 

A  libellee  charged  with  adultery  in 
an  action  for  divorce  is  entitled  to 
a  specification,  either  in  the  libel,  or 
separately  filed  in  court,  stating  the 
particeps  and  the  time  and  place. of 
committing  the  offense.  Sanders  v. 
Sanders  (1853)  25  Vt.  718. 

If  adultery  is  charged  to  have  been 
committed  with  a  specified  person 
and  other  lewd  persons  to  the  libel- 
lant  unknown,  if  their  names  are 
afterwards  known,  written  notice  of 
them,  and  of  times  and  places,  should 
be  given  to  the  respondent  a  reason- 
able time  before  the  trial,  without 
requisition.  Garrat  v.  Garrat  (1805) 
4  Yeates  (Pa.)  244. 

A  bill  of  particulars  should  be  or- 
dered where  the  circumstances  of 
time,  place,  and  person  are  indefinite- 
ly alleged.  Geimer  v.  Geimer  (1916) 
161  N.  Y.  Supp.  415  (granting  bill  of 
particulars  concerning  averments  of 
adultery  "at  various  times  and 
places,"  and  "with  various  individ- 
uals) ;"    Furthmann    v.    Furthmann 
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(191S)  166  App.  Div.  202,  139  N.  T. 
Supp.  1066  (holding  statement  that 
plaintiff  cannot  specify  time  or  place 
with  greater  particularity  no  excuse 
for  not  limiting  the  range  of  his 
charges,  which  would  admit  proof  of 
adultery  anywhere,  with  anyone,  with- 
in a  period  of  two  years)  ;  Kirkland  v. 
Kirkland  (1902)  39  Mise.  428,  80  N. 
Y.  Supp.  21  (granting  bill  of  par- 
ticulars concerning  indefinite  aver- 
ments as  to  time,  place,  and  person,  al- 
though the  moving  affidavit  was  made 
by  the  attorney,  and  not  by  the  de- 
fendant). 

But  a  bill  of  particulars  was  re- 
fused in  Gridley  v.  Gridley  (1886)  7 
N.  Y.  Civ.  Proc.  Rep.  215,  as  to  aver- 
ments of  adultery  at  other  times  and 
places,  in  a  certain  village,  with  a 
designated  person,  but  at  what  par- 
ticular times  plaintiff  is  unable  to 
state,  where  other  allegations  charge 
adultery  with  such  person,  during 
specified  months,  and  within  inclusive 
dates.  In  a  designated  house  in  such 
Tillage. 

8.  A»  to  aU«0aNon  o/  "iMnttg  in  €iduU«r. 

A  bill  of  particulars  was  denied  in 
Carpenter  v.  Carpenter  (1891)  62 
Hun,  621,  42  N.  Y.  S.  R.  577,  17  N.  Y. 
Supp.  195,  in  reference  to  an  aver- 
ment that  the  defendant  was  "living 
in  adulterous  intercourse."  The 
court  said:  "Under  this  allegation  it 
would  be  manifestly  improper  to  ex- 
clude proof  of  a  nature  which,  though 
circumstantial,  might  point  to  such 
living  in  adulterous  intercourse,  but 
be  wholly  unsatisfactory  as  proof  of 
a  particular  act  of  adultery  at  a  par- 
ticular date  or  place." 

o.  auff^dency  of  parttmtlars  fumMted. 

If  the  names  of  the  accomplices  are 
unknown,  the  times  and  places  and  at- 
tendant circumstances  should  be  con- 
tained in  the  specification  furnished, 
so  as  to  give  the  party  charged  a  fair 
opportunity  of  defense  against  the  ac- 
cusation. Garrat  v.  Garrat  (1805)  4 
Yeates  (Pa.)  244. 

In  Lord  v.  Lord  (1885)  16  W.  N.  C. 
(Pa.)  496,  where  the  libel  for  divorce 
charged  adultery  with  a  specified  per^ 


son,  and  other  persons  to  the  libellant 
unknown,  a  bill  of  particulars  was 
furnished  to  the  effect  that  'the  re- 
spondent, on  a  specified  day,  month, 
and  year,  committed  adultery  with  a 
certain  person,  and  also  with  another 
person  designated,  at  divers  times 
and  places;  but,  on  application,  a 
more  specific  bill  of  particulars  was 
directed,  since  no  place  was  specified 
in  respect  to  the  first  charge,  and 
neither  time  nor  place  in  respect  to 
the  second  charge. 

In  Harrington  v.  Harrington  (1871) 
107  Mass.  329,  where  the  libel  charged 
the  commission  of  adultery  by  the 
libellee,  at  sundry  times  since  the 
UArriage  of  the  parties,  and  at  sun- 
dry places  to  the  libellant  unknown, 
the  court  ordered  specifications  filed, 
under  which  the  name  of  the  alleged 
paramour,  and  the  places  and  years  in 
which  the  acts  of  adultery  were  com- 
mitted, were  furnished;  but  the  court 
in  its  discretion  refused  to  make  an 
order  for  a  further  specification,  stat- 
ing, however,  that  relief  should  be  af- 
forded to  the  libellee  if,  in  the  course 
of  the  trial,  the  evidence  offered  un- 
der the  specification  should  appear  to 
be  a  surprise  to  him. 

The  sufficiency  of  a  specification 
of  particulars  in  an  action  for  divorce 
on  the  ground  of  adultery  was  upheld 
in  Realf  v.  Realf  (1874)  77  Pa.  81, 
where  it  alleged  the  commission  of 
adultery  by  the  defendant  with  a 
designated  person,  in  specified  months 
of  a  given  year,  and  that  on  divers 
occasions  in  two  certain  months  of  a 
certain  year  defendant  visted  a  house 
of  ill  fame  in  a  certain  alley  of  a 
specified  city,  for  the  purpose  of  com- 
mitting adultery  with  divers  persons 
unknown  to  the  petitioner. 

In  Hartopp  v.  Hartopp  (1902)  71 
L.  J.  Prob.  N.  S.  (Eng.)  78,  87  L. 
T.  N.  S.  188,  particulars  were  or- 
dered, where  the  petition  alleged  that 
during  a  period  of  ten  months  the  re- 
spondent was  visited  almost  daily  at  a 
certain  house  ■  by  the  corespondent, 
and  committed  adultery;  but  particu- 
lars to  the  effect  that  the  respondent 
and  corespondent  were  constantly 
meeting  during  that  time,  and  were  in 
the   boudoir  and   bedroom   together. 
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were  held  not  a  compliance  with  the 
order.  The  court  said :  The  petition- 
er was  bound  to  take  all  the  necessary 
steps  to  enable  him  to  elicit  from  the 
witnesses  he  intends  to  call  in  connec- 
tion with  the  allegation,  and  to  state 
something  more  approaching  particu- 
lars than  those  he  had  furnished. 

In  Norfolk's  Case  (1692)  12  How. 
St.  Tr.  (Eng.)  883,  a  statement  of 
particulars  was  demanded  and  or- 
dered to  be  furnished,  and  which 
specified  the  name  of  the  corespond- 


ent, and  that  the  times  were  between 
certain  months  of  a  given  year  and 
several  times  sihce,  specifying  places. 
This  charge  covered  a  period  of  six 
years,  and  was  objected  to  as  too  gem 
eral,  whereupon  a  further  and  more 
definite  bill  of  particulars  was 
furnished,  which,  while  affording  the 
complainant  an  extensive  field  for 
proof,  indicated  to  defendant  the 
periods  and  occasions  concerning 
which  she  was  called  upon  to  defend 
herself.  A.  W.  B. 


WOODILEE  COAL  &  COKE  COMPANY,  Limited,  Appte., 

V. 

M'NEILL,  Reept. 

ITotMe  of  lAtrOs  —  Oetober  19,  1917. 
([1918]  A.  C.  43.) 

Workman's  compensation  —  assessment  —  partial  Incapadtj  —  rise  in 
wages  since  date  of  accident. 

Id  assessing  the  compensation  under  the  Workmen's  Compensation 
Act  1906,  payable  to  a  workman  in  respect  of  partial  incapacity,  subject 
to  the  statutory  limitations  as  to  the  amount  of  compensation,  a  general  rise 
or  fall  in  the  wages  of  the  workman's  trade  is  a  factot  which  the  arbitrator 
is  entitled  to  take  into  account. 

ISee  note  on  this  question  beginning  on  page  1642.] 

Present:  LoBD  FiMLAY,  L.C.,  Viscount  Haldane,  Lobd  Dunedin,  Lobd  At- 
kinson, and  Lobd  Pabmoob. 


Appeal  from  a  decision  of  the  Second  Division  of  t^e  Court  of  Session 
upon  a  case  stated  by  the  sheriff  substitute  of  Stirling  under  the  Work- 
men's Compensation  Act  1906.    Affirmed. 


The  respondent,  who  was  a  miner 
in  the  emplpsrment  of  the  appel- 
lants, contracted  nystagmus  on 
March  25,  1914,  at  which  date  his 
average  weekly  earnings  were  40s. 
Under  an  award  of  the  court  he  was 
paid  20s.  a  week,  which  in  May, 
1915,  was  reduced  to  15s.  a  week  by 
an  unrecorded  agreement  between 
the  parties.  On  June  7,  1916,  he 
had  so  far  recovered  that  he  was 
fit  for  laboring  work  on  the  surface, 
at  which  he  was  able  to  earn  278. 
6d.  a  week. 

Upon  an  application  by  the  ap- 
pellants for  a  review  of  the  weekly 


payment  of  20s.  the  sheriff  substi- 
tute found  that  had  it  not  been  for 
his  disablement  the  respondent 
would  in  all  probability  have  con- 
tinued to  work  as  a  miner  at  the 
face;  that  since  the  date  of  disable- 
ment there  had  been  a  general  rise 
in  the  rate  of  miners'  wages,  and 
that  the  minimum  wage  of  a  miner 
at  the  face  at  the  time  of  the  appli- 
cation to  review  was  10s.  per  shift; 
that  had  the  respondent  continued 
to  work  as  a  miner  at  the  face  he 
would  now  have  been  earning  a 
weekly  wage  of  considerably  more 
than  56s.  a  week.    The  appellants 


Digitized  by 


Google 


1638 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  AX-R, 


contended  that  the  compensation 
payable  should  be  reduced  to  6s. 
3d.,  being  50  per  cent  of  the  dif- 
ference between  40s.  and  278.  6d., 
the  amounts  earned  before  and  aft- 
er the  accident  respectively.  The 
respondent  contended  that  in  fixing 
the  amount  of  compensation  for 
partial  incapacity  the  amount  which 
he  would  in  all  probability  have 
been  earning  had  he  not  contracted 
nystagmus  should  be  taken  into  ac- 
count and  that  the  rate  of  16s.  a 
week  should  be  continued. 

The  sheriff  substitute  held,  on 
the  authority  of  Bevan  v.  Ener^yn 
Colliery  Co.  [1912]  1  K.  B.  63, 
[1911]  W.  N.  206,  81  L.  J.  K.  B.  N. 
S.  172, 105  L.  T.  N.  S.  654,  28  Times 
L.  R.  27,  5  B.  W.  C.  C.  169,  that 
within  the  limits  of  1[  3  of  sched. 
1  he  was  entitled  to  take  into 
consideration  a  rise  or  fall  of 
wages  since  the  date  of  disable- 
ment, and  he  awarded  the  re- 
spondent 128.  6d.  a  week,  being  the 
full  amount  of  the  difference  be- 
tween the  wage  he  was  earning  at 
the  date  of  the  accident  and  the 
wage  he  was  earning  at  the  date  of 
the  review. 

The  question  for  the  opinion  of 
the  court  was  whether  the  general 
rise  in  miners'  wages  was  a  factor 
which  the  arbitrator  was  entitled 
to  consider  in  assessing  the  com- 
pensation payable  to  the  respondent 
in  respect  of  partial  incapacity. 

The  second  division  (the  Lord 
Justice  Clerk,  Lord  Dundas,  and 
Lord  Hunter)  answered  this  ques- 
tion in  the  afhrmative,  and  affirmed 
the  determination  of  the  sheriff 
substitute. 

Honorable  William  Watson,  K.C.,  of 
the  Scottish  bar  (with  him  F.  T.  Vil- 
liers  Bayly,  for  Harold  W.  Beveridge, 
serving  with  his  Majesty's  forces),  for 
the  appellants: 

A  variation  in  the  rate  of  wages 
since  the  date  of  disablement  is  not  a 
circumstance  of  the  case  within  1  3 
of  sched.  1.  The  arbitrator  might 
have  awarded  the  12s.  6  d.,  as  he  has 
done,  in  as  much  as  the  amount  does 
not  exc^d  the  statutory  limits,  but 
not  for  the  reasons  assigned;  and  the 
question 'put  to  the  court  in  the  stated 


case  is  not  whether  the  decision  of 
the  arbitrator  is  right,  but  whether 
his  reasons  are  right.  In  Jamieson  v. 
Fife  Coal  Co.  (1903)  5  F.  961,  it  was 
held  incompetent  to  take  into  account 
a  reduction  in  miners'  wages  in  the 
district,  and  James  v.  Ocean  Coal  Co. 
[1904]  2  K.  B.  213,  73  L.  J.  K.  B.  N. 
S.  915,  68  J.  J>.  431,  52  Week.  Rep. 
497,  90  L.  T.  N.  S.  834,  20  Times 
L.  R.  483,  is  an  English  decision  to 
the  same  eifect.  Those  are  decisions 
under  the  earlier  act,  but  for  the  pres* 
ent  purpose  there  is  no  material  dif- 
ference in  the  language.  The  wage 
basis  referred  to  both  in  t  1  (b)  and 
in  T  3  is  the  preaccident  wage  basis, 
and,  in  effect,  the  arbitrator  is  vary- 
ing the  wage  basis  and  so  evading  one 
of  the  maxima  laid  down  in  Y  1  (b). 
Bevan  v.  Bnerglyn  Colliery  Co.  [1912] 
1  K.  B.  63,  [1911]  W.  N.  206,  81  L.  J. 
K.  B.  N.  S.  172,  105  L.  T.  N.  S.  654, 
28  Times  L.  R.  27,  5  B.  W.  C.  C.  169. 
decides  that  once  the  arbitrator  is 
within  the  statutory  limit  he  may 
ignore  the  basis  of  compensation.  That, 
it  is  submitted,  is  wrong. 

T.  B.  Morison,  K.C.,  Solicitor  Cren- 
eral  for  Scotland,  and  David  R  Scott, 
of  the  Scottish  Bar,  for  the  respond- 
ent, were  not  called  upon. 

Lord  Finlay,  L.C.: 

My  Lords,  this  case  has  been  very 
clearly  and  very  concisely  presented 
to  your  Lordships,  and  in  my  opin- 
ion it  is  not  necessary  to  call  upon 
the  other  side,  for  I  think  the  ap- 
peal fails. 

The  question  turns  on  the  effect 
to  be  given  to  H  3  of  the  first  sched- 
ule of  the  Workmen's  Compensa- 
tion Act  1906.  Tliat  paragraph 
provides  thus:  "In  fixing  the 
amount  of  the  weekly  payment,  re- 
gard shall  be  had  to  any  paynaent, 
allowance,  or  benefit  which  the 
workman  may  receive  from  the  em- 
ployer during  the  period  of  his  in- 
capacity, and  in  the  case  of  partial 
incapacity  the  weekly  payment 
shall  in  no  case  exceed  the  differ- 
ence between  the  amount  of  the 
average  weekly  earnings  of  the 
workman  before  the  accident  and 
the  average  weekly  amount  which 
he  is  earning  or  is  able  to  earn  in 
some  suitable  employment  or  busi- 
ness after  the  accident,  but  shall 
bear  such  relation  to  the  amount  of 
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max;  ainerence  as  unaer  une  circum- 
stances of  the  case  may  appear 
proper."  [6  Edw.  VII.  chap.  58.] 
Mf  Lords,  t^e  latter  part  of  that 
paragraph  fixes  the  limits  within 
which  compensation  may  be  given, 
and  goes  on  to  provide  that  within 
these  limits  such  amount  may  be 
given  as  appears  proper  under  the 
circumstances  of  the  case.  It  is  not 
suggested  that  the  arbitrator  in  the 
present  case  has  not  strictly  kept 
-vdthin  these  limits;  he  has;  but  it 
is  said  that,  in  giving  the  whole 
amount  that  the  statutory  limit 
under  the  paragraph  which  I  have 
read  permitted,  he  allowed  himself 
to  be  influenced  by  a  consideration 
of  the  amount  which,  if  the  acci- 
dent had  not  taken  place,  the  miner 
would  now  be  earning;  and  it  is 
said  that  he  ought  to  have  excluded 
that  from  consideration  altogether. 
In  support  of  that  contention  the 
case  of  James  v.  Ocean  Coal  Co. 
[1904]  2  K.  B.  213,  73  L.  J.  K.  B. 
N.  S.  915,  68  J.  P.  431,  52  Week. 
Rep.  497,  90  L.  T.  N.  S.  834,  20 
Times  L.  R.  483,  is  referred  to. 
In  my  opinion  that  case  has  no 
application.  What  the  arbitrator 
had  done  there  was  to  take  a 
starting  point  for  ascertaining 
the  maximum  different  from  that 
which  is  prescribed  in  the  sched- 
ule to  the  act,  and  in  doing  that 
he  was  clearly  wrong;  and  it 
was  so  held  by  the  court.  The  pres- 
ent is  a  totally  different  case,  and  in 
my  opinion  the  decision  in  Bevan  v. 
Energlyn  Colliery  Co.  [1912]  1  K. 
B.  63,  [1911]  W.  N.  206,  81  L.  J.  K. 
B.  N.  S.  172,  105  L.  T.  N.  S.  654, 
28  Times' L.  R.  27,  5  B.  W.  C. 
■C.  169,  was  right.  The  matter  is 
really  a  very  simple  one.  Limits 
are  fixed;  then  the  question 
arises.  Is  the  arbitrator  to  give 
the  whole  amount  that  these  lim- 
its admit  of  or  is  he  to  cut  it 
■down?  The  paragraph  says  that  he 
is  to  consider  all  the  circumstances 
in  fixing  the  amount,  and  I  am  un* 
able  to  see  on  what  principle  it  can 
1)6  said  that  he  is  to  exclude  from 
his  consideration  the  fact  that  but 
for  the  accident  the  miner  would 
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weekly  earnings  of  the  workman 
before  this  accident  and  the  aver- 
age weekly  amount  which  he  is 
actually  earning,  occurs  in  another 
section  of  the  statute,  H  3.  But 
then  at  the  end  of  that  section, 
these  general  principles  having 
been  laid  down,  it  is  enacted  that 
the  weekly  payment  is  to  "bear 
such  relation  to  the  amount  of  that 
difference  as  under  the  drcum- 
irtances  of  the  case  may  appear 
proper."  Now,  my  Lords,  no  limit 
is  enacted  by  the  statute  as  to  the 
circumstances  which  are  there  to  be 
taken  into  account;  they  are 
brought  in  by  a  proviso  to  the 
principles  enacted  concerning  the 
maximum,  and  they  seem  to  me  to 
give  the  arbitrator  a  very  wide  dis- 
cretion, provided  he  observes  the 
principles  which  the  statute  makes 
binding  on  him  as  to  the  maximum 
itself. 

My  Lords,  it  has  never  been  the 
practice  of  your  Lordships'  House 
to  review  the  decision  of  a  sheriff 
substitute  or  an  arbitrator,  under 
the  Workmen's  Compensation  Act, 
unless  on  the  face  of  what  he  has 
done  either  there  is  apparent  an 
error  in  principle,  such  as  vitiates 
the  decision,  or  there  was  no  evi- 
dence upon  which  he  could  properly 
act.  But  here  I  think  that  the  de- 
cision in  the  case  before  the  Eng- 
lish court  of  appeal  was  a  decision 
which  went  on  the  footing  that  all 
that  the-  statute  laid  down  as  the 
law  which  restricts  the  decision  of 
the  arbitrator  had  been  observed, 
and  that  the  discretion  which  the 
concluding  words  of  H  3  confer  up- 
on him  was  a  discretion  that  he 
was  entitled  to  exercise  freely. 

My  Lords,  I  agree  with  that 
view,  and  I  have  therefore  come  to 
the  same  conclusion  as  that  reached 
by  my  noble  and  learned  friend  on 
the  woolsack. 

Lord  Dunedin: 

My  Lords,  I  concur.  I  find  that 
in  the  case  of  Bryson  v.  Dunn 
(1906)  8  F.  230,  I,  while  sitting  in 
the  court  of  session,  said:  "I  do 
see  this,  that  under  the  statute 
there  is  no  limit  to  the  consider- 


ations which  arbiters  may  have  be- 
fore them,  apd  it  is  not  for  us  here 
to  set  up  a  sort  of  model  code  for 
arbiters  as  to  what  they  ought  to 
think  about." 

My  Lords,  I  still  adhere  to  that 
opinion,  but  I  think  it  is  clear  that 
when  you  come  to  the  consideration 
of  what  tile  arbiter  has  held  in 
view  here  it  was  a  relevant  consid- 
eration. What  is  the  scheme  of  the 
statute?  The  first  section  of  the 
statute  says  that  if  injury  happens 
during  employment  and  arising  out 
of  the  employment  there  shall  be 
compensation  paid.  Then  tiie  sched- 
ule proceeds  to  deal  with  the  com- 
pensation, and  the  schedule  sajrs 
that  where  total  or  partial  incapac- 
ity for  work  results  from  the  in- 
jury a  weekly  payment  shall  be 
made,  not  exceeding  60  per  cent  of 
the  average  weekly  earnings,  and 
not  exceeding  £  1.  Those  are  both 
negative  provisos,  and  leave  the 
amount  of  the  weekly  payment  un- 
defined. Now  the  only  other  mat- 
ter which  bears  light  on  it  is  the 
third  paragraph,  which  tells  the 
arbiter  what  he  is  to  do  in  fixing^ 
the  amount  of  the  weekly  payment : 
he  is  to  have  regard  to  what  the 
employer  may  have  paid  volunta- 
rily before.  Then  there  is  another 
limit  that  in  no  case  shall  it  "exceed 
the  difference  between  the  amount 
of  the  average  weekly  earnings  of 
the  workman  before  the  accident 
and  the  average  weekly  amount 
which  he  is  earning  or  is  able  to 
earn  .  .  .  after  the  accident, 
but  shall  bear  such  relation  to  the 
amount  of  that  difference  as,  under 
the  circumstances  of  the  case,  may 
appear  proper."  Now,  your  Lord- 
ships will  observe  that  still  you  are 
not  told  what  the  weekly  amount 
is  to  be,  and  therefore  the  weekly 
amount  must  be  something  that 
represents  the  compensation. 

Now,  surely,  supposing  there  had 
been  no  provisions  as  to  cutting 
down  by  prescribing  the  maximum, 
the  compensation  would  obviously 
have  been  a  pajnnent  which  should 
make  up  to  the  man  for  the  fact 
that  he  is  an  injured  man  instead  of 


Digitized  by 


Google 


WOODILEE  COAL  &  COKE  CO.  v.  M'NEILL. 


a  whole  man,  and  when  you  put  into 
money  what  is  the  difference  be- 
tween an  injured  man  and  a  whole 
man  you  say :  "As  a  whole  man  he 
would  have  been  able  to  earn  so 
much  at  this  moment;  as  an  injured 
man  he  can  only  earn  so  much;" 
and  the  difference  is  the  compensa- 
tion. So  that  the  question  of  the 
actual  wages  at  the  time  seems  to 
me  an  absolutely  relevant  consider- 
ation in  fixing  what  compensation 
is  due.  It  is  true  that  the  matter 
cannot  rest  there,  because  the  stat- 
ute comes  in  and  prescribes  these 
various  maxima  which  have  been 
already  alluded  to  by  the  noble  and 
learned  Lord  who  preceded  me ;  but, 
provided  that  those  maxima  are  not 
infringed,  not  only,  in  my  opinion, 
is  the  arbiter  left  a  free  hand  as  to 
what  are  relevant  considerations, 
but  when  I  come  to  look  at  this  par- 
ticular consideration  which  is  the 
de  quo  quseritur  in  the  present  case, 
I  think  it  is  a  most  relevant  consid- 
eration, and  accordingly  I  entirely 
follow  the  reasoning  of  the  learned 
judges  in  the  court  of  appeal  in 
England  in  the  case  of  Bevan  v. 
Energlyn  Colliery  Co.  [1912]  1  K. . 
B.  63,  [1911]  W.  N.  206,  81  L.  J.  K. 
B.  N.  S.  172, 105  L.  T.  N.  S.  654,  28 
Times,  L.  R.  27,  5  B.  W.  C.  C.  169. 
My  Lords,  I  must  just  say  one 
word  more  about  a  case  which  was 
cited  by  Mr.  Watson,  but  which 
seems  to  have  escaped  notice  in  the 
discussion  before  the  court  of  ses- 
sion. I  mean  the  case  of  Jamieson 
V.  Fife  Coal  Co.  (1903)  5  F.  958.  I 
am  sorry  to  say  that  I  think  there 
was  some  confusion  in  the  minds  of 
the  very  learned  judges  who  de- 
cided that  case  as  to  what  they  had 
actually  to  decide.  I  have  no  doubt 
that  the  decision  in  Jamieson  v. 
Fife  Coal  Co.  was  right,  because 
it  is  perfectly  clear  that  what 
the  arbiter  there  had  done  was 
to  infringe  the  rule  of  the  stat- 
ute as  to  the  maximum.  The 
arbiter  says  this:  "In  the  course 
of  the  proof  the  agents  of  the  par- 
ties agreed  that,  for  the  purposes 
of  the  case,  the  appellant's  average 
weekly  earnings  should  be  held  to 
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be  30s.  On  advising  the  case,  as 
there  was  no  note  of  this  agree- 
ment in  process,  I  fixed  the  appel- 
lant's average  weekly  earnings  in 
the  light  of  such  evidence  as  had 
been  led  upon  the  point,  and  found 
them  to  be  27s.  l^d.,"  and  he  goes 
on  to  explain  that  in  arriving  at  the 
27s.  l^d.  he  had  taken  into  account 
things  which  had  happened  after 
the  accident,  namely,  the  increase 
in  the  wages,  and  the  fact  that  the 
man's  age  was  sixty-four.  In  other 
words,  he  had  fixed  the  rate  of 
wages  as  at  the  date  of  the  accident 
in  the  light  of  circumstances  which 
happened  after  the  accident,  and 
there  he  was  wrong,  and  therefore 
the  first  division  were  quite  right  in 
going  back  to  the  SOs.  which  the 
parties  had  admitted  was  the  actual 
wage  before  the  accident.  Now,  if 
the  learned  judges  had  stopped 
there,  I,  should  have  had  no  more  to 
say,  but  unfortunately  they  seem  to 
have  lost  sight  of  that  fact  in  their 
judgment  and  Lord  Adam  goes  on 
to  say  as  a  general  proposition  that 
in  all  fixing  of  wages  it  is  not  rele- 
vant to  take  into  account  that  since 
the  date  of  the  accident  there  had 
been  a  fall  in  the  rate  of  wages. 
That  proposition  of  course  will  not 
stand  with  the  decision  in  Bevan's 
Case,  supra,  and  it  is  with  the  de- 
cision in  Bevan's  Case  that  I  agree 
for  the  reasons  I  have  already 
given. 

Lord  Atkinson: 

My  Lords,  I  entirely  concur,  and 
especially  with  some  of  the  remarks 
which  have  fallen  from  my  noble 
friend  who  has  just  preceded  me. 

It  has  been  often  laid  down  in 
this  House  that  the  Workmen's 
Compensation  Act  was  designed  to 
compensate  workmen  for  the  loss  of 
the  power  to  earn.  Now,  if  you 
separate  that  question  from  the 
maxima-limiting  provisions,  noth- 
ing could  be  more  appropriate, 
where  you  have  to  ascertain  the  loss 
sustained  by  a  man's  being  de- 
prived of  the  power  to  earn,  than 
to  consider  the  wages  he  could  have 
earned  had  he  not  been  incapaci- 


Digitized  by  VjOOQIC 


1642 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.L.R, 


tated.  Therefore  it  seems  to  me  on 
the  broad  question.  What  is  the  loss 
ivhich  he  has  sustained  by  being  de- 
prived of  the  power  to  earn — ^What 
is  the  adequate  compensation  which  ' 
should  be  awarded  to  him  by  reason 
of  that  deprivation?  the  amount  of 
the  wages  which  he  could  have 
earned  had  he  been  quite  fit  during 
the  time  the  incapacity  continues  is 
a  most  appropriate  and  proper  mat- 
ter to  take  into  account. 

Then  come  in  a  number  of  pro- 
visions limiting  the  maximum  and 
minimum,  and  of  course,  if  they  ex- 
clude the  consideration  of  the  high- 
er wages  the  man  might  have 
earned,  they  must  have  their  eif  ect ; 
but  it  would  appear  to  me  that 
where  they  do  not  exclude  this  con- 
sideration it  is  most  right  and 
proper  that  it  should  be  taken  into 
account.  Now,  I  do  not  find  in  this 
statute  anjrthing  excluding  the  con- 
sideration of  a  higher  wage  from 
the  contemplation  of  the  arbiter  in 
fixing  the  sum  within  the  statutory 
limit.  Within  the  statutory  limits 
he  is,  in  my  view,  perfectly  entitled 
to  consider  the  higher  wages,  be- 
cause that  is  the  measure  of  the  loss 
which  the  man  sustains,  presum- 
ably because  of  the  incapacity,  to 
earn  the  higher  wages.  I  do  not 
think,  therefore,  that  the  arbiter  in 
this  case  has  t^en  into  considera- 
tion anything  which  he  ought  not  to 
have  taken  into  consideration.  He 
has  confined  himself  within  the 
statutory  limits.  He  has  taken  the 
average  wage  at  the  time  the  acci- 
dent occurred,  he  has  taken  the  low- 
er wages  which  the  man  was  earn- 
ing at  the  time  he  made  his  claim, 
and  he  has  only  given  the  actual 
difference  between  these  two  sums. 


Lord  Parmoor: 

My  Lords,  I  concur.  The  ques- 
tion is  one  of  fixing  an  amount  of 
compensation  within  a  certain  de- 
fined statutory  maximum.  I  do  not 
think  that  the  arbiter,  in  assessing 
the  compensation,  is  limited  to 
considering  only  the  conditions 
which  determine  the  fixing  of  the 
statutory  maximum  under  the  act. 
Unless  this  restriction  is  imported> 
a  rise  or  fall  of  wages  appears  to 
me  to  be  a  relevant  factor  of  con- 
siderable importance  in  determin- 
ing the  amount  of  compensation 
payable  to  the  workman.  If  it  is 
relevant,  then  the  amount  is  solely 
for  the  arbiter. 

My  Lords,  I  agree  in  the  decision 
given  in  the  case  of  Bevan  v. 
Energlyn  Colliery  Co.  [1912]  1  K. 
B.  63,  [1911]  W.  N.  206,  81  L.  J. 
K.  B.  N.  S.  172, 105  L.  T.  N.  S.  654, 
28  Times  L.  R.  27,  5  B.  W.  C.  C.  169- 
In  my  opinion  the  case  of  James  v. 
Ocean  Coal  Co.  [1904]  2  K.  B.  213, 
73  L.  J.  K.  B.  N.  S.  915,  68  J.  P. 
431,  52  Week.  Rep.  497,  90  L.  T.  N. 
S.  834,  20  Times,  L.  R.  483,  has  no 
reference  to  this  case.  The  error 
there  was  that  the  arbiter  took  into 
consideration  fluctuating  maxima, 
which  is  certainly  incorrect  under 
the  terms  of  the  act. 

Interlocutor  of  the  Second  Divi- 
sion of  the  Court  of  Session  in  Scot- 
land affirmed  and  appeal  dismissed 
with  costs. 
Lords'  Journals,  October  16,  1917. 

Agents  for  appellants:  Bever- 
idge  &  Co.,  for  W.  T.  Craig,  Writer, 
Glasgow,  and  W.  &  J.  Bumess,  W. 
S.,  Edinburgh. 

Agents  for  respondent:  C.  F. 
Martelli,  for  Cormack  &  Roxburgh, 
Solicitors,  Dumbarton,  and  Weir  &. 
Macgregor,  S.  S.  C,  Edinburgh. 


ANNOTATION. 


Rii^t  to  take  rise  or  fall  in  mrases  since  date  of  accident  into  accoont  in  fian^ 

worlanan's  compeniation. 


The  conclusion  reached  in  the  re- 
ported case  (WooDiLEE  CoAL  &  Coke 
Co.  V.  M'Neill,  ante,  1637),  that  in  as- 


sessing the  compensation  payable  to 
an  injured  workman  in  respect  of  par^ 
tial  incapacity  a  general  rise  or  fall 
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of  wages  in  the  workman's  trade  may 
properly  be  taken  into  account,  not- 
withstanding the  fact  that  the  statute 
fixes,  as  the  basis  of  allowance,  the 
difference  between  the  amount  of  his 
earnings  before  the  accident  and  the 
amount  which  he  is  earning  or  is  able 
to  earn  in  some  suitable  employment 
or  business  after  the  accident,  is  sun. 
ported  by  the  other  decisions  on  the 
question,  James  t.  Ocean  Coal  Co. 
[1904]  2  K.  B.  (Eng.)  213,  73  L.  J. 
K.  B.  N.  S.  915,  68  J.  P.  431,  52  Week. 
Rep.  497,  90  L.  T.  N.  S.  834,  20  Times 
L.  R.  483,  and  Jamieson  v.  Fife  Coal 
Co.  (1908)  5  F.  (Scot)  958,  in  so  far 
as  they  contain  intimations  to  the  con- 
trary, being  overruled  in  the  reported 
case,  in  which  the  point  actually  de- 
cided therein  is  pointed  out. 

Under  a  statute  providing  that,  in 
the  case  of  partial  incapacity,  the 
payment  shall  be  computed  to  equal, 
as  closely  as  possible,  50  per  cent  of 
the  difference  between  the  amount  of 
the  average  earnings  of  the  workman 
before  the  accident,  and  the  average 
amount  which  he  is  most  probably  able 
to  earn  in  some  suitable  employment 
or  business  after  the  accident,  and 
fixing  a  minimum  of  $3  per  week  for 
partial  disability,  such  minimum  is  not 
to  be  withheld  merely  because,  before 
the  expiration  of  the  period  of  partial 
incapacity,  the  workman  has  found 
other  employment,  and  is  earning  more 
wages  than  before  the  injury.  Dennis 
V.  CafiTerty  (1917)  99  Kan.  810,  163 
Pac.  461. 

Under  a  Workman's  Compensction 
Act  providing  for  compensation  for 
partial  disability  at  the  rate  of  50  per 
cent  of  the  "difference  between  the 
wages  received  at  the  time  of  the  in- 
jury and  the  earning  power  of  the  em- 
ployee thereafter,"  the  fact  that  the 
employee  after  his  injury  received  the 
same  or  higher  wages  than  before  is 
not  conclusive  that  his  earning  power 
has  not  been  impaired,  since  a  general 
advance  in  wages  might  enable  the  in- 
jured employee  to  secure  the  same 
wages  after  as  before  the  injury, 
though  partially  disabled.  Epstein  v. 
Hancock-Epstein  Co.  (1917)  101  Neb. 
442,  163  N.  W.  767, 15  N.  C.  C.  A.  1067. 

In  Foley  v.  Detroit  United  R.  Co. 


(1916)  190  Mich.  507,  157  N.  W.  45,  it 
is  held  that  it  is  the  "capacity  to  earn," 
and  not  the  amount  of  wagas  which 
the  employee  may  be  earning  after  his 
injury,  that  determines  his  right  to 
compensation. 

The  fact  that  when  he  recovered 
from  his  injury  the  workman  earned 
for  some  time  as  much  as  he  formerly 
earned  cannot  be  considered  as  der , 
cisive  in  fixing  his  earning  capacity. ' 
Lariviere  v.  Girouard  (1916)  Rap. 
Jud.  Quebec  24  B.  R.  154,  24  D.  L.  R. 
532. 

An  employee,  partially  incapacitat- 
ed by  an  injury  from  performing  his 
labor,  does  not  lose  his°  right  to  com- 
pensation by  remaining  in  the  employ- 
ment of  his  master  at  his  former 
wages.  Galley  v.  Peet  Bros.  Mfg.  Co. 
(1916)  98  Kan.  53,  157  Pac.  431. 

That  an  employee  is  earning  larger 
wages  than  before  his  injury  is  not 
conclusive  that  his  disability  has 
ceased.  Hanley  v.  Union  Stock  Yards 
Co.  (1916)  100  Neb.  282, 158  N.  W.  939. 

In  Bevan  v.  Energlyn  Colliery  Co. 
[1912]  1  K.  B.  (Eng.)  63,  [1911]  W.  N. 
206,  105  L.  T.  N.  S.  664,  28  Times  L.  R. 
27,  81  L.  J.  K.  B.  N.  S.  172,  5  B.  W, 
C.  C.  169,  it  was  held  that  the  court,  in 
considering  what  the  workman  was 
earning  before  the  accident  and  what 
he  was  able  to  earn  afterward,  must 
take  into  consideration  a  reduction  of 
wages  through  the  operation  of  an 
eight-hour  law  which  had  gone  into 
effect  after  the  accident. 

A  workman  is  not  entitled  to  com- 
pensation in  respect  of  the  diminution 
of  his  earnings  after  he  returned  to 
work,  which  is  due  to  a  general  fall 
in  wages,  and  not  to  any  supervening 
incapacity.  Black  v.  Merry  &  Cuning- 
hame  [1909]  S.  C.  1150,  46  Scot.  L.  R. 
812. 

Although  it  is  proper  for  the  assess- 
ing tribunal  to  take  a  fall  in  the  rate 
of  wages  since  the  accident  into  con- 
sideration in  awarding  compensation, 
the  scope  within  which  it  may  exercise 
its  discretion  is  not  limited  by  the 
amount  to  which  wages  have  fallen, 
where  the  maximum  rate  of  compen- 
sation is  fixed  by  the  act  by  reference 
to  the  earnings  of  the  workman  during 
the  period  mentioned  in  the  act  prior 
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to  the  accident.  James  v.  Ocean  Goal  Rep.  497,  90  L.  T.  N.  S.  834,  20  Times 
Go.  [1904]  2  K.  B.  (Eng.)  213,  73  L.  J.  L.  R.  483;  Jamieson  v.  Fife  Coal  Go. 
K.  B.  N.  S.  915.  68  J.  P.  431,  62  Week.      (1903)  6  F.  (Scot)  968.       E.  S.  0. 


MITCHELL-HENRY 

y. 

NORWICH  UNION  LIFE  INSURANCE  SOCIETY,  Limited. 

SUnglish  Court  of  Appeal  — Apttl  IS,  1018. 

([1918]  2  K.  B.  67.) 

Payment  —  remi'ttance  by  post  —  implied  request  —  registered  letter  con- 
taining Treasury  notes. 

The  def'ndants  sent  a  written  notice  to  the  plaintiff  stating  that  a  sum 
of  £48,  5s.  8d.,  which  would  shortly  become  due  to  them  from  the  plaintiff, 
should  be  paid  at  their  office,  and  asking  the  plaintiff,  "when  remitting,'' 
to  return  the  notice.  The  plaintiff  sent  to  the  defendants  by  registered 
post  a  packet  containing  £48  in  Treasury  notes  and  a  postal  order  and 
stamps  for  5s.  8d.  The  packet  was  stolen  before  it  reached  the  defendants 
and  they  never  received  the  money : — 

Held,  that  by  the  use  of  the  word  "remitting"  the  defendants  had  im- 
pliedly authorized  the  plaintiff  to  pay  them'by  sending  the  money  through 
the  post  in  the  ordinary  way  in  which  money  was  remitted  by  post,  but 
that  it  was  not  usual  to  send  so  large  a  sum  as  £48  in  Treasury  notes  by 
post,  and  that  the  plaintiff  had,  therefore,  failed  to  prove  that  he  had 
paid  his  debt  to  the  defendants. 

[See  note  on  this  question  beginning  on  pctge  1646.] 


Appeal  from  the  judgment  of  Bailhache,  J.,  in  an  action  tried  without 
a  jury.     [1918]  1  K.  B.  128. 

The  plaintiff,  who  lived  in  Lon-  notes,  and  the  balance  in  a  postal  or- 
don,  had  borrowed  £400  from  the  der  and  stamps.  The  letter  was  de- 
defendants  on  the  security  of  a  livered  by  the  postman  to  a  boy  in 
mortgage,  repayable  by  half-yearly  charge  of  the  lift  in  the  block  of 
instalments  of  £40,  and  interest  on  buildings  in  which  were  the  def  end- 
May  15  and  November  15  in  each  ants'  offices,  the  boy  sigrning  for  the 
year.  On  May  9,  1916,  the  defend-  letter.  The  boy,  who  was  not  in  the 
ants'  secretary  wrote  to  the  plain-  service  of  the  defendants,  but  of  the 
tiff  that  the  first  instalment  of  £40,  landlord  of  the  premises,  did  not 
and  £8  5s.  8d.  for  interest,  would  be-  deliver  the  letter  to  the  defendants, 
come  due  on  May  15,  and  "I  shnll  be  and  stole  the  money, 
obliged  by  your  paying  th,e  amount  A  short  time  after  the  loss  had 
as  stated  below  on  that  day  to  our  occurred  a  marginal  note  in  the  fol- 
offlce  at  18  Southampton  street,  lowing  terms  was  placed  on  the 
Holbom,  W.C."  The  letter  added:  notepaper  in  use  at  some  of  the  de- 
"Please  return  this  notice  when  re-  fendants'  branch  offices,  including 
mitting."  On  June  13  the  plaintiff  the  office  at  13  Southampton  street: 
posted  to  the  defendants  a  letter  in  "All  checks,  money  orders,  and  post- 
an  ordinary  envelop,  registered  (for  al  orders  should  be  crossed  and 
which  he  paid  a  registration  fee  of  made  payable  to  'Norwich  Union 
3d.),   containing  £18   in  Treasury  Life  Insurance  Society,  or  order.' 
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bank   notes,   and   Treasury     case.   I  am  not  prepared  to  lay  down 


Cash, 

notes  should  be  sent  per  prepaid 

registered  post." 

The  plaintiff  claimed  a  declara- 
tion that  he  had  paid  the  instalment 
and  interest  due  on  May  15«  1916. 

Bailhache,  J.,  held  that  by  the 
use  of  the  word  "remitting"  the  de- 
fendants had  impliedly  authorized 
the  plaintiff  to  pay  them  by  send- 
ing money  through  the  post  in  the 
ordinary  way  in  which  money  was 
remitted  by  post,  but  that  it  waa 
not  usual  to  send  so  large  a  sum  as 
£48  in  Treasury  notes  by  post,  and 
that  therefore  the  plaintiff  had 
failed  to  prove  that  he  had  paid  his 
debt  to  the  defendants.  He  gave 
judgment  for  the  defendants. 

The  plaintiff  appealed. 

Barrington-Ward  for  the  plaintiff. 

H.  Maddocks,  for  the  defendants, 
was  not  called  upon. 

The  arguments  for  the  plaintiff 
were  the  same  as  in  the  court  below. 
Thairlwall  v.  Great  Northern  R.  Co. 
[1910]  2  K.  B.  509,  79  L.  J.  K.  B.  N.  S. 
924,  103  L.  T.  N.  S.  186,  26  Times  L. 
R.  555,  54  Sol.  Jo.  652,  17  Manson, 
247,  was  referred  to  in  addition  to  the 
cases  there  cited. 

Pickford,  LJ.: 

The  question  we  have  to  deter- 
mine is  whether  the  plaintiff  has 
made  out  that  he  has  paid  the  in' 
stalment  and  interest  amounting  to 
£48,  6s.  8d.,  which  was  due  on  May 
16,  1916.  With  regard  to  the  mar- 
ginal note  which  the  defendants 
placed  on  their  notepaper  after  the 
loss  had  occurred,  it  was  not  sug- 
gested that  any  such  notice  was 
known  to  the  plaintiff  when  he  sent 
the  money,  but  we  may  look  at  it  as 
showing  that  the  defendants  told 
their  clients  that  that  was  the  usual 
way  to  send  Treasury  notes.  I  agree 
with  Bailhache,  J.,  that  that  note 
does  not  amount  to  an  invitation  or 
direction  to  their  clients  to  send  any 
amount  of  money  they  please  in 
Treasury  notes  by  registered  post; 
it  is  merely  an  intimation  that 
where  the  amount  is  such  that  it  is 
ordinarily  and  reasonably  proper  to 
send  it  by  post  in  Treasury  notes  it 
may  be  sent  by  registered  post.  It 
becomes  a  question  of  fact  in  each 


a  general  rule  that  no  sum  may  be 
sent  in  Treasury  notes  by  registered 
post  so  as  to  amount  to  payment; 
that  is  to  say,  that  it  is  not  ordinary 
and  propo*  to  send  some  sums  in 
that  way,  if  it  be  in  compliance  with 
an  invitation  or  direction  to  remit  by 
post.  On  the  other  hand  I  am  not 
prepared  to  lay  dqwn  a  rule  that, 
even  looking  at  the  marginal  note,  it 
is  ordinary  and  proper  to  send  any 
amount,  however  large,  in  Treasury 
notes  by  registered  post,  and  that,  \i 
it  be  done,  the  debtor  has  paid  his 
debt. 

The  sending  of  Treasury  notes  has 
been  compared  to  the  sending  of 
Bank  of  England  notes.  Banknotes, 
however,  are  much  more  difficult 
for  a  person  like  a  lift  boy  to  dis- 
pose of  than  £1  Treasury  notes. 
It  is  obvious  that  this  is  so  in  the 
case  of  bank  notes  of  a  large  de- 
nomination; and  even  £6  notes  are 
not  so  easy  to  dispose  of  as  Treasury 
notes.  Then  with  regard  to  regis- 
tration, it  is  common  knowledge 
that  in  London,  and  I  think  in  most 
parts  of  the  country,  the  precau- 
tion is  not  taken,  which  is  taken 
im  foreign  countries,  when  the  regis- 
tered letter'  is  delivered,  of  obtain- 
ing the  si^;nature  of  the  person  to 
whom  it  IS  addressed.  It  is  well 
known  that  anyone  who  receives  a 
registered  letter  from  the  postman 
signs  the  receipt  for  it.  I  do  not 
know  that  there  was  any  evidence 
of  that,  but  it  is  a  fact  which  every 
business  man  knows.  Bearing  all 
this  in  mind,  it  does  not  seem  to 
me  that  it  is  the  or- 
dinary and  proper  r^imrn^by 
mode  of  paying  so  po»t-impiied 

large  a  sum  as   £48    reslatered  letter 

to  send  it  in  Treas-  ?JSi:«"V"-ote.. 
ury  notes  by  regis- 
tered letter.  The  plaintiff  might 
have  sent  a  check,  or  a  money  or? 
der,  or  have  paid  the  amount  per- 
sonally at  the  defendants'  office. 
Taking  all  these  matters  into  con- 
sideration, I  do  not  feel  inclined  to 
differ  from  Bailhache,  J.,  in  his 
finding  on  the  facts  that  this  sum 
of  £48,  5s.  8d.  was  not  sent  in  the 
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ordinary  business  and  proper  way 
of  sendinsr  a  sum  of  that  amount, 
even  under  the  direction  or  request 
to  send  it  by  post,  and  that  there- 
fore sending  it  by  registered  post 
in  that  way  is  not  pKayment.  The 
appeal  must  be  dismissed. 

Warrington,  L.J.: 

I  am  of  the  same  opinion.  The 
defendants  requested  the  plaintiff  to 
send  this  sum  of  £48, 6s.  8d.  by  post, 
but  that  did  not  amount  to  a  re- 
quest to  send  that  sum  by  post  in 
any  form  which  the  plaintiff  might 
choose;  it  only  amounted  to  a  re- 
quest to  send  that  sum  by  post  in 
such  an  ordinary  way  as  was  ap- 
propriate to  a  sum  of  that  amount. 
The  question  thus  becomes  one  of 
fact:  Did  the  plaintiff  send  the  simi 
in  such  an  ordinary  way  as  was  ap- 
propriate to  a  sum  of  that  amount? 
The  onus  of  proving  that  lies  up- 
on the  plaintiff.  He  was  liable  to 
pay  the  amount  to  the  defendants, 
and  he  must  show  that  he  has  paid 
it,  though  in  fact  the  money  never 
reached  the  hands  of  the  defend- 
ants. Like  Pickford,  hJ.,  I  am  not 
prepared  to  say  that  no  sum  may 
properly  be  sent  by  registered  post 
in  Treasury  notes  under  such  a  re- 
quest as  this,  but  in  my  opinion  the 
plaintiff  has  failed  to  make  out  that 
the  ordinary  way  of  sending  so  large 
a  sum  as  £48  is  to  send  it  in  £L 
Treasury  notes.  For  this  reason  I 
am  not  prepared  to  differ  from  the 
judgment  of  Bailhache,  J. 

With  regard  to  the  marginal 
note  which  was   subsequently,  in 


Jiily,  1916,  placed  upon  the  writ- 
ten requests  for  payment,  it  merely 
means  that  if  the  debtor  adopts  the 
post  for  sending  cash  of  such  an 
amount  as  is  usually  sent  in  cash 
through  the  post  he  should  send  it 
by  registered  letter. 

Scrutton,  L.J.: 

I  agree.  There  was  a  clear  re- 
quest to  make  a  remittance  by  post. 
The  question  seems  to  me,  adopting 
the  language  of  Lord  Kenyon,  Ch.J., 
in  Warwicke  v.  Noakes  (1791)  1 
Peake,  N.  P.  Cas.  98,  3  Revised  Rep. 
663,  21  Eng.  Rul.  Cas.  14,  to  be 
whether  what  the  plaintiff  did  was 
the  usual  way  of  transacting  busi- 
ness of  this  nature.  The  plaintiff 
lived  near  the  Haymarket  and  he 
had  to  pay  the  money  at  Holbom. 
He  put  £48  in  Treasury  notes  in  an 
envelop  addressed  to  the  defend- 
ants' ofSce  in  High  Holbom,  and 
registered  the  letter  at  a  postoffice 
close  to  the  Hajrmarket.  Is  that  the 
usual  way  to  transact  business  of 
this  nature?  Bailhache,  J.,  has 
found  that  it  is  not  usual  to  send  so 
large  a  sum  as  £48  in  Treasury  notes 
by  registered  post.  Using  my  own 
judgment  and  knowledge  of  what 
business  men  do,  I  agree  that  re- 
mittance by  Treasury  notes  is  not 
a  usual  way  in  which  to  send  so 
large  a  sum.  The  judgment  there- 
fore must  stand. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  Mount, 
Sterry,  &  Wheeler. 

Solicitors  for  defendants:  Collis- 
son,  Prichard,  &  Barnes. 


ANNOTATION. 


Request  to  remit  aa  authorizing  pajrmeiit  by  po«L 


It  is  a  general  rule  that  in  order  to 
absolve  a  debtor  who  transmits  money 
by  mail  to  his  creditor  for  the  pay- 
ment of  his  debt  from  the  hazard  of 
loss  in  the  transmission,  it  is  neces- 
sary that  he  show  authority  from  the 
creditor  to  remit  in  this  manner,  or  a 
usage  or  course  of  dealing  from  which 
such  authority  may  be  inferred. 


Alabama. — ^Williams  v.  Carpenter 
(1860)  36  Ala.  9,  76  Am.  Dec.  816. 

Arkansas. — Burr  v.  Sickles  (1866) 
17  Ark.  428,  65  Am.  Dec.  437. 

Georgia. — Morton  v.  Morris  (1860) 
31  Ga.  378. 

Iowa. — Gaar,  S.  &  Co.  v.  Taylor 
(1905)  128  Iowa,  636,  105  N.  W.  125. 

Massachusetts. — Gumey    v.    Howe 
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<1867)  9  Gray,  404,  69  Am.  Dec.  299; 
Crane  v.  Pratt  (1859)  12  Gray,  848; 
Morgan  v.  Richardson  (1866)  13  Al- 
len, 410;  Buell  v.  Chapin  (1868)  99 
Mass.  594,  97  Am.  Dec.  58. 

New  Hampshire. — Currier  v.  Con- 
tinental L.  Ins.  Co.  (1873)  53  N.  H. 
538,  (obiter) 

New  York.— Waydell  v.  Velie  (1870) 
1  Bradf.  277. 

North  Carolina. — Hollowell  v.  Life 
Ins.  Co.  (1900)  126  N.  C.  898,  35  S.  E, 
616. 

Tennessee.— Boyd  v.  Reed  (1871)  6 
Heisk.  631. 

Virginia. — Gross  v.  Criss  (1846)  3 
Gratt.  262. 

Washington. — Masterson  v.  Union 
Bank  &  T.  Co.  (1915)  86  Wash.  560, 
L.R.A.1918A,  531,  150  Pac.  1126. 

Wisconsin. — Jung  v.  Second  Ward 
Sav.  Bank  (1882)  55  Wis.  364,  42  Am. 
Rep.  719,  13  N.  W.  285. 

England.— Thairlwall  v.  Great 
Northern  R.  Co.  [1910]  2  K.  B.  509, 
79  L.  J.  K.  B.  N.  S.  924, 103  L.  T.  N.  S. 
186,  26  Times  L.  R.  555,  54  Sol.  Jo. 
652,  17  Manson,  247 ;  Mitchell-Henby 
V.  Norwich  Union  L.  Ins.  (3o.  (re- 
ported herewith)  ante,  1644. 

It  has  been  held  that  "in  regard  to 
the  transmission  of  money  by  mail 
there  is  a  distinction  between  the  re- 
lation of  creditor  and  debtor  and  that 
of  principal  and  agent.  A  debtor  is 
bound  to  pay  his  creditor  in  person, 
or  his  authorized  agent,  and  does  not 
fulfil  his  obligation  by  making  all  rea- 
sonable efforts  to  transmit  to  the 
creditor  the  amount  of  the  debt;  and 
therefore  depositing  in  the  postofflce  a 
letter  containing  the  money  and  ad- 
dressed to  the  creditor  does  not  dis- 
charge the  debt  unless,  by  the  credi- 
tor's express  direction  or  assent,  the 
usual  course  of  dealing  between  the 
parties,  or  other  facts  from  which 
such  direction  or  assent  may  be  in- 
ferred, the  creditor  has  authorized  the 
money  to  be  thus  delivered  to  him. 
.  .  .  But  an  agent  employed  to  col- 
lect a  debt  and  remit  the  proceeds  is 
bound  only  to  use  ordinary  and  reason- 
able skill  and  diligence,  either  in  col- 
lecting the  amount  or  in  sending  it  to 
his  principal  except  so  far  as  his  dis- 
cretion is  limited  by  positive  instruc- 


tions." Buell  V.  Chapin  (1868)  99 
Mass.  594,  97  Am.  Dec.  58. 

Where,  therefore,  the  relation  of  the 
parties  is  not  that  of  debtor  and  credi- 
tor, but  of  agent  and  principal,  the 
question  whether  the  principal  has  au- 
thorized the  transmission  of  money  to 
himself  through  the  mails  is  not  con- 
clusive of  the  agent's  responsibility 
for  its  loss,  though  the  existence  of 
such  authority  will  necessarily  exon- 
erate him.  In  other  words,  the  ab- 
sence of  such  authority  will  not  neces- 
sarily show  a  want  of  reasonable  skill 
and  diligence  in  adopting  such  mode 
of  remittance. 

Thus,  an  agent  who  transmits  money 
to  his  principal  by  bill  of  exchange 
sent  through  the  postoffice  is  dis- 
charged from  liability,  even  in  the 
absence  of  a  direction  as  to  the  mode 
of  remittance,  where  such  is  the  usual 
mode  of  transacting  business  of  this 
nature.  Warwicke  v.  Noakes  (1791) 
1  Feake,  N.  P.  Cas.  98,  3  Revised  Rep. 
653,  21  Eng.  Rul.  Cas.  14. 

There  is  no  rule  of  law  that  the  post^ 
office  established  by  the  government 
for  the  purpose  of  carrying  letters  is 
a  less  safe  or  appropriate  means  of 
forwarding  money  than  a  private  car- 
rier or  banker.  Whether  it  is  so  in 
any  particular  case  is  a  question  of 
fact,  depending  upon  the  amount  to  be 
sent,  the  proportionate  expense  of  dif- 
ferent modes  of  transmission,  the 
time  and  distance  intervening,  the  pre- 
vailing usage  in  similar  cases,  and 
other  circumstances  surrounding  the 
transmission,  all  of  which  are  proper 
for  the  consideration  of  the  jury. 
Buell  v.  Chapin  (Mass.)  supra. 

The  decisions  appear  to  warrant  the 
statement  that  a  request  to  "remit" 
will  not  of  itself  imply  a  direction  to 
remit  through  the  mails,  but  that 
whether  it  will  do  so  will  depend  on 
circumstances,  such  as  the  existence 
of  other  facilities  for  forwarding 
money,  the  custom  of  trade,  and  the 
course  of  dealing  between  the  parties. 

In  Morton  v.  Morris  (1860)  81  Ga. 
378,  it  is  said  to  be  clear  that  "to 
remit  does  not,  ex  vi  termini,  mean  to 
transmit  by  mail.  Its  etymological 
signification  is  to  send  by  bill,  check, 
or  otherwise,  from  one  person  to  an- 
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other,  at  a  distance  more  or  less  re- 
mote from  each  other." 

A  letter  requesting  the  addressees 
to  "remit"  does  not  impliedly  authorize 
the  sending  of  money  by  mail,  but 
Reaves  the  addressees  free  to  select 
such  a  mode  as  may  best  serve  their 
convenience  and  at  the  same  time  com- 
port with  their  interests.  Burr  v. 
Sickles  (1866)  17  Axk.  428,  66  Am. 
Dec.  437. 

The  sending  of  the  sum  of  $284  in 
bank-bills  by  registered  mail  is  not 
warrai}te4.  by  a  letter,  requesting  the 
addressee  to'"remit,"  adding,  in  a  post- 
scriptr  "Please  se^d  us  a  draft  if  pos- 
sible."  Morton  v.  Morris  (Ga.)  supra. 

A  request  by  a  creditor  to  his  debtor 
to  remit  the  amount  due,  $347.63,  with- 
out specifying  the  mode  of  remittance 
or  the  subject  to  be  remitted,  does  not 
authorize  the  debtor  to  transmit  the 
sum  of  $96  to  the  creditor  through  the 
mail,  at  ;tbe. creditor's  ,risk;  apd  it  is 
not  proper  to  admit  evidence  of  a  local 
usage  or  understanding  to  give  a  dif- 
ferent meaning  to  the  terms  of  the 
letter.  Gross  t.  Criss  (1846)  3  Gratt. 
(Va.)  262. 

On  the  other  hand,  in  Townsend  v. 
Henry  (1856)  9  Rich.  L.  (S.  C.)  318, 
it  was  held  that  although  the  term, 
"remit,"  does  not  of  itself  mean  "remit 
by  mail,"  yet  when  employed  in  a  let- 
ter addressed  to  a  correspondent  at  a 
place  remote  from  any  bank,  and  from 
w^ich  a  safe  private  conveyance  was 
not  likely  to  be  obtained  in  reasonable 
time,  and  from  which  remittance  by 
mail  was  usually  employed  and  had 
proved  safe,  the  remittance  of  the  sum 
of  $297  in  bank  bills  by  mail  was  au- 
thorized by  a  letter  wherein  the  debtor 
was  directed  to  "remit  to  us  as  soon  as 
received,"  and  told  that  by  so  doing 
he  would  "confer  an  obligation." 
.  A  deputy  sheriff  to  whom  a  judg- 
ment creditor  has  sent  an  execution 
for  $50  by  mail,  with  a  direction  to 
"collect  and  remit,"  is  warranted  in 
supposing  himself  authorized  to  remit 
the  money  in  bank  bills  by  mail.  Mor- 
gan V.  Richardson  (1866)  18  Allen 
(Mass.)  410. 

An  attorney  who  has  received  by 
mail  from  another  attorney,  for  collec- 
tion, a  note  on  which  the  amount  due 


was  about  $60,  and  who  has  received 
from  the  owner  of  the  note  a  letter 
stating  that  such  note  has  been  "for- 
warded" and  directing  the  attorney  to 
"deduct  the  expense  of  collection 
.  .  .  and  forward  me  the  balance," 
is  warranted  in  believing  that  he  was- 
authorized  to  transmit  the  money  in 
the  same  manner  as  that  in  which  the 
note  was  sent  to  him.  Buell  v.  Chapin 
(1868)  99  Mass.  594,  97  Am.  Dec.  58. 

The  following  decisions,  though  not 
involving  the  question  forming  the 
subject  of  this  annotation,  may,  by- 
reason  of  their  close  connection  there- 
with, be  of  interest  to  the  reader: 

No  authority  to  remit  by  the  ordi- 
nary mail  can  be  inferred  from  a  let- 
ter acknowledging  the  receipt  of  a 
letter  inclosing  $100  and  expressing 
the  hope  of  being  shortly  favored  with 
the  balance,  where  the  writer  had. 
previously  directed  remittance  to  be 
made  by  registered  mail.  Williams  v. 
Carpenter  (1860)  36  Ala.  9,  76  Am.. 
Dec.  316. 

A  request  by  the  payee  of  a  check 
on  a  bank  for  $100  made  by  letter  in- 
closing the  check,  that  he  be  sent  the 
cash  therefor,  does  not  authorize  its 
remittance  by  unregistered  mail.  Clay 
City  Nat.  Bank  v.  Conlee  (1899)  106 
Ky.  788,  51  S.  W.  616. 

The  fact  that  a  previous  remittance 
has  been  made  by  mail,  and  the  mode 
of  remittance  not  objected  to,  is  not 
an  authority  (ff  dif  action  to  adopt  that 
piode  at  the  risk  of  the  person  to- 
whom  the  remittance  is  made.  Burr 
v.  Sickles  (1866)  17  Art  428,  65  Am. 
Dec.  437. 

No  inference  that  the  creditor  has- 
impliedly  agreed  to  run  the  risk  of  a 
pheck.  being  lost  in  the  mail  can  be 
drawn  from  the  fact  that  for.  a.  long 
period  of  years  the  sender  had  been 
accustomed  to  pay  money  due  from 
him  to  his  creditor  by  sending  checks- 
by  post,  and  that  the  creditor  had' 
never  objected  to  being  paid  that  way, 
especially  where  at  the  same  tinie  the 
debtor  sent  a  form  of  receipt  to  be 
filled  up  by  the  creditor  and  returned. 
Pennington  v.  Crossley  (1897)  77  L.  T. 
N.  S.  (Eng.)  43. 

Default  in  the  prompt  payment  of 
an  insurance  premium  sent  through. 
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the  mails  is  not  a  ground  of  forfeiture, 
where  the  sendjng  of  insurance  pre- 
miums through  the  mails  has  been  the 
practice  of  the  person  insured,  and  no 
objection  has  been  raised  by  the  insur- 
ance company,  though  the  risk  of  safe 
transmission  is,  in  such  case,  the 
sender's.  See  annotation  in  1  A.L.R. 
677. 

A  letter  stating:  "You  will  confer 
a  great  favor  if  you  send  by  return  of 
mail  or  by  express  the  amount  of  quar- 
terly premium  already  past  due  on 
your  policy  of  insurance,  so  that  I  can 
make  my  return  to  home  office.  The 
amount  is  $69," — ^warranted  the  mail- 
ing of  such  amount  in  currency.  Pal- 
mer V.  Phoenix  Mut.  L.  Ins.  Co.  (1881) 
84  N.  Y.  63. 

It  is  for  the  jury  to  determine 
whether  a  letter  from  the  creditor  to 
his  debtor,  whose  note  he  held,  stat- 
ing, "If  you  will  forward  us  the 
amount,  we  will  send  you  the  note," 
which  was  for  $700,  gave  to  the  debtor 
such  reasonable  ground  to  believe  that 
the  creditor  desired  and  expected  the 
money  to  be  remitted  by  mail;  and  in 
forming  their  judgment,  they  are  to 
take  into  consideration  the  whole  cor- 
respondence and  intercourse  between 
the  parties,  and  the  usages  of  trade 
in  this  respect  between  the  district  or 
county  in  which  the  debtor  resided 
and  the  city  in  which  the  creditor  re- 
sided. Selman  v.  Dun  (1856)  Fed. 
Cas.  No.  12,648. 

A  letter  from  a  merchant  to  a  cus- 
tomer, asking  for  a  check,  warrants 
the  latter  in  sending  the  check  by  post. 
Norman  v.  Ricketts  (1886)  3  Times  L. 
R.  (Eng.)  182. 

A  depositor  who  writes  a  bank  to 
remit  to  him  the  amount  which  he  had 
on  deposit,  "by  draft  or  in  such  man- 
ner as  you  think  is  best,  so  that  I  can 
draw  the  money  at  Frankfort-on-the 
Main,"  which,  by  the  rules  of  the  bank, 
was  payable  at  its  counter,  assumes 
the  risk  of  the  transmission  of  the 
draft  in  the  usual  way  by  mail.  Jung 
V.  Second  Ward  Sav.  Bank  (1882)  65 
Wis.  364,  42  Am.  Rep.  719,  18  N.  W. 
235. 

Where  the  directors  of  a  company  in 
2  A.L.R.— 104. 


a  half-yearly  report  and  statement  of 
accounts  recommended  the  payment  of 
a  certain  dividend,  and  gave  notice 
that  dividends  would  be  paid  on  a 
certain  day  by  means  of  dividend  war- 
rant sent  by  post  to  the  registered 
address  of  the  stockholder  in  each 
case,  and  the  stockholders  authorized 
the  dividend  without  specifying  how 
it  should  be  paid,  their  action  was 
equivalent  to  a  request  that  the  divi- 
dend should  be  paid  in  the  manner 
proposed.  Thairlwall  v.  Great  North- 
ern R.  Co.  [1910]  2  K.  B.  (Eng.)  509, 
79  L.  J.  K.  B.  N.  S.  924,  103  L.  T.  N.  S. 
186,  26  Times  L.  R.  565,  54  Sol.  Jo.  652, 
17  Manson,  247. 

The  inclosure  of  an  addressed  en- 
velop, with  a  request  to  use  it  in  send- 
ing a  remittance,  authorizes  the  send- 
ing of  it  through  the  mail.  McGIus- 
key  V.  National  Life  Asso.  (1894)  77 
Hun,  556,  28  N.  Y.  Supp.  831,  affirmed 
without  opinion  in  (1896)  149  N.  Y. 
616,  44  N.  E.  1126;  Kenyon  v.  National 
Life  Asso.  (1899)  39  App.  Div.  276,  57 
N.  Y.  Supp.  60. 

Where  an  insurer  directed  the  in- 
sured to  send  his  premium  by  mail, 
his  sending  it  by  mail  is  sufficient, 
even  though  the  money  is  never  re- 
ceived. McCluskey  v.  National  Life 
Asso  (N.  Y.)  supra. 

Authority  to  remit  money  by  regis- 
tered mail  does  not  warrant  its  re- 
mittance by  the  ordinary  mail,  not- 
withstanding the  impossibility  of 
registering  letters  at  the  sender's  post- 
office.  Williams  v.  Carpenter  (1860) 
36  Ala.  9,  76  Am.  Dec.  316. 

Where  an  understanding  existed  be- 
tween an  agent  and  his  principal  that 
money  should  be  forwarded  by  draft, 
a  remittance  by  mail  of  money  is  at  the 
agent's  risk.  Kerr  v.  Cotton  (1879) 
28  Tex.  411. 

A  request  to  a  sheriff  having  an 
execution  in  his  hands  to  remit  the 
amount  by  mail  does  not  warrant  him 
in  doing  so,  where,  having  negligently 
failed  to  levy  the  execution,  he  did  not 
receive  the  money  until  after  the  re- 
turn day;  in  as  much  as  the  money 
thus  remitted  was  not  money  received 
by  virtue  of  the  execution,  but  was 
money  sent  on  his   own   account  to 
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satisfjr  a  demand  which  the  judgment 
creditor  had  against  him,  on  account 
of  his  breach  of  duty.  Wakefield  v. 
Lithgow  (1807)  8  Blasik  249. 

A  direction  to  remit  by  post  is  not 
complied  with  unless  the  letter  is  de- 
posited at  an  authorized  place  of  re- 


ceipt; delivery  to  a,  bellman  in  the 
street  (Hawkins  v.  Rutt  (1793)  1 
Peake,  N.  P.  Cas.  (Eng.)  186),  or  to  a 
messenger  who  carried  mail  bags  to 
the  postoffice  from  the  cars  and  back 
(Davis  V.  Allen  (1858)  26  Ga.  234), 
is  not  sufficient.'  £.  S.  0. 


PEOPLE  OF  THE  STATE  OF  ILLINOIS  EX  REL.  MRS.  JOHN  Mac- 

MAHON  et  al.,  Appts., 

V. 

EDWIN  S.  DAVIS  et  aL 

lUinoiB  Supreme  Court  — June  20,  1918. 

(284  lU.  439,  120  N.  E.  326.) 

Office  —  rescission  of  approval  of  appointment. 

1.  A  common  council  may  reconsider  its  approval  of  the  mayor's  ap- 
pointment of  officers,  and  if,  at  the  meeting  at  which  the  appointment 
was  approved,  a  motion  to  reconsider  is  made  and  laid  on  the  table  and 
taken  up  at  the  next  meeting,  at  which  the  approval  is  rescinded,  the  ap- 
pointment fails,  and  the  fact  that  the  appointees  have  taken  possession 
of  the  offices  in  the  meantime  is  immaterial. 

[See  note  on  this  question  beginning  on  page  1657.] 


,  Appeal  —  vacatioa  of  order  —  pow- 
er. 

2.  Upon  appeal  from  an  order  va- 
cating an  order  granting  leave  to  file 
an  information  in  the  nature  of  a  quo 
warranto,  the  question  of  the  power  of 
the  court  to  vacate  the  order  is  im- 
material if  it  appears  from  the  record 
that  leave  to  file  the  information  should 
have  been  granted. 

Municipal    corporation   —    right    of 
council  to  reconsider  vote. 

3.  A  municipal  council  has  a  right  to 
reconsider,  under  parliamentary  rules, 
its  votes  and  actions  upon  questions 
rightfully  pending  before  it,  and  re- 
scind previous  actions. 

—  construction  of  parliamentary  prac- 
tice. 

4.  The  action  of  a  municipal  council 
must  be  construed  in  accordance  with 
general  parliamentary  rules,  and  not  in 
accordance  with  the  exceptional  usage 
of  the  House  of  Representatives  of  the 
United  States. 


Pariiamentary  law  —  notion  to  lay  on 
table  —  effect. 

6.  The  adoption  of  a  motion  to  lay 
upon  the  table  a  motion  to  reconsider 
a  vote  taken  by  a  municipal  council  is 
not  a  final  disposition  of  the  motion  to 
reconsider,  within  the  rule  of  procedure 
that  a  motion  for  reconsideration,  hav- 
ing been  once  made  and  decided  in  the 
negative,  shall  not  be  renewed. 
—  motion  placed  on  table  — ^when  al- 
lowed. 

6.  A  rule  of  a  common  council  which 
has  declared  that  Roberts's  Rules  of 
Order  shall  govern  in  all  cases  in  which 
they  are  not  inconsistent  with  the 
standing  rules  of  the  council  to  the 
effect  that  a  motion  to  take  any  motion 
or  other  proposition  from  the  table  may 
be  proposed  at  the  same  meeting  at 
which  such  motion  or  proposition  was 
laid  on  the  table,  by  a  two-thirds  vote, 
does  not  prevent  the  taking  of  a  mo- 
tion from  the  table  at  a  subsequent 
meeting,  as  provided  by  such  Rules  of 
Order. 


(Duncan,  Ch.  J.,  and  Cartwright  and  Carter,  JJ.,  dissent.) 
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Appeal  by  relators  from  a  judsrment  of  the  Appellate  Court,  First  Dis- 
trict, affirming  a  judgment  of  the  Circuit  Court  for  Cook  County  dismiss- 
ing a  petition  for  leave  to  file  an  information  in  the  nature  of  a  quo  war- 
ranto to  oust  defendants  from  the  offices  of  the  board  of  education  and 
install  relators  therein.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Maclay,  Hoyne  and  Donald 
L.  Morrill  for  appellants. 

Messrs.  Samuel  A.  Ettelson  and 
Chester  E.  Cleveland,  for  appellees: 

The  averments  of  the  petition  were 
not  sufficient  to  satisfy  the  court  that 
there  was  probable  ground  for  the  pro- 
ceeding. 

Rolfe  V.  Rich,  46  IlL  App.  406,  149 
lU.  436,  35  N.  E.  352;  32  Cyc.  401. 

Appellees  were  duly  and  regularly 
appointed  to,  and  were  lawfully  in  pos- 
session of,  the  offices  of  the  board  of 
education. 

People  V.  Union  Elev.  B.  Co.  269  111. 
212,  110  N.  E.  1. 

In  hearing  and  determining  the  mo- 
tion to  vacate,  the  court  was  author- 
ized to  exercise  discretion,  not  a  per- 
sonal, arbitrary  one,  but  a  sound  judi- 
cial discretion,  resting  upon  well-estab- 
lished rules  of  law. 

People  ex  rel.  Outman  v.  Wanmer, 
276  111.  460,  114  N.  E.  1015;  People  v. 
Union  Elev.  R.  Co.  supra. 

The  action  of  the  council  in  approv- 
ing the  appointments  of  appellees  was 
virtually  an  election,  i.  e.,  a  selection 
of  them  by  the  council  for  these  offices. 

People  V.  Ahearn,  196  N.  Y.  221,  26 
L.R.A.(N.S.)  1153,  89  N.  E.  930. 

By  their  induction  into  their  offices 
appellees  acquired  the  legal  right  to 
exercise  the  functions  of  such  offices 
ontil  the  end  of  their  respective  terms, 
and  of  this  legal  right  tiie  city  coancil 
could  not  deprive  them. 

State  ex  rel.  Childs  v.  Wadhams,  64 
Minn.  318,  67  N.  W.  64;  Marbury  v. 
Madison,  1  Cranch,  162,  2  L.  ed.  68; 
Donahue  v.  Will  County,  100  111.  94. 

Under  the  circumstances  of  this  case, 
the  city  council  could  not,  on  June  22, 
rescind  its  action  of  June  18.  In  ap- 
proving the  appointments  the  council 
was  performing  a  specific  duty  im- 
posed upon  it  by  the  statute,  and  was 
not  acting  in  its  legislative  capacity. 

28  Cyc.  341;  2  McQuillin,  Mun. 
Corp.  §  614;  2  Dill.  Mun.  Corp.  5th 
ed.  §  529,  p.  858;  State  ex  rel.  Whit- 
ney V.  Van  Buskirk,  40  N.  J.  L.  468; 
People  ex  rel.  Laist  v.  Lower,  251  111. 
527,  36  LJl.A(N.S.)  1203,  96  N.  E. 
846;  State  ex  rel.  Calderwood  v.  Mil- 
ler, 62  Ohio  St.  436,  78  Am.  St.  Rep. 


732,  57  N.  E.  227;  State  ex  rel.  Childs 
V.  Wadhams,  64  Minn.  318,  67  N.  W. 
64;  State.  V.  PhiUips,  79  Me.  506,  11 
Ati.  274 ;  People  ex  rel.  Mosher  v.  Stow- 
eU,  9  Abb.  N.  C.  456;  Re  Fitzgerald,  88 
App.  Div.  434,  84  N.  Y.  Supp.  1125; 
State  ex  rel.  Burdick  v.  Tyrrell,  158 
Wis.  425,  149  N.  W.  280,  Ann.  Cas. 
1916E,  270;  State  ex  rel.  Coogan  v. 
Barbour,  53  Conn.  76,  55  Am.  Rep.  66, 
22  Atl.  686. 

The  action  of  the  council  on  June  22 
is  no  evidence  that  it  had  ttie  power  to 
do  what  it  then  attempted  to  do. 

2  Lewis's  Sutherland,  Stat.  Constr. 
2d  ed.  §  477,  p.  895;  Merchants  Exch. 
v.  Knott,  212  Mo.  616,  111  S.  W.  565. 

Leave  to  file  the  information  having 
been  granted  ex  parte  and  without  no- 
tice to  appellees,  the  circuit  court  did 
not  err  in  entertaining  their  motion  to 
vacate  the  order  granting  such  leave, 
and  to  dismiss  the  petition  and  abate 
the  proceeding. 

People  ex  rel.  Outman  v.  Wanmer, 
276  111.  460,  114  N.  E.  1015;  People  v. 
Union  Elev.  R.  Co.  269  lU.  212,  110  N. 
E.  1 ;  People  ex  rel.  Snelling  v.  Roberts, 
279  111.  540,  117  N.  E.  68;  Atty.  Gen.  v. 
Chicago  &  E.  R.  Co.  112  111.  520. 

Dunn,  J.,  delivered  the  opinion  of 
the  court: 

The  60th  general  assembly  passed 
with  an  emergency  clause  an  act 
which  was  approved  by  the  gover- 
nor on  April  20,  1917  (Laws  1917, 
p.  724) ,  amending  all  those  sections 
of  the  School  Law  which  related  to 
boards  of  education  in  cities  having 
a  population  exceeding  100,000.  By 
§  128  it  was  provided  as  follows: 

"Section  128.  Each  city  having 
a  population  exceeding  100,000  in- 
habitants shall  constitute  one  school 
district  which  shall  maintain  a 
thorough  and  efficient  system  of 
free  schools,  which  shall  be  under 
the  charge  of  a  board  of  education, 
which  shall  be  a  body  politic  ^nd 
corporate,  by  the  name  of  'board  of 
education  of  the  city  of  .  .  .' 
and  by  that  name  may  sue  and  be 
sued  in  all  courts  and  places  where 
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judicial  proceedings  are  had.  The 
said  board  of  education  shall  con- 
sist of  eleven  members,  to  be  ap- 
pointed by  the  mayor,  with  the  ap- 
proval of  the  city  council,  three  of 
whom-  shall  be  appointed  for  the 
term  of  one  year,  two  of  whom  for 
the  term  of  two  years,  two  of  whom 
for  the  term  of  three  years,  two  of 
whom  for  the  term  of  four  years, 
and  two  of  whom  for  the  term  of 
Ave  years.  Thereafter,  at  the  ex- 
piration of  the  term  of  any  member 
of  said  board,  his  successor  shall  be 
appointed  in  like  manner;  and  all 
persons  thus  appointed,  and  their 
successors,  shall  hold  office  for  the 
term  of  five  years  from  the  first 
day  of  May  of  the  year  in  which 
they  are  appointed.  Any  vacancy 
that  may  occur  in  the  membership 
of  said  board  of  education  shall  bie 
filled  through  appointment  by  the 
mayor,  with  the  approval  of  the  city 
council,  for  the  unexpired  term.  If 
any  person  so  appointed  shall  fail 
to  qualify  within  a  period  of  thirty 
days  after  his  appointment,  the 
office  shall  be  filled  by  a  new  ap- 
pointment for  the  unexpired  term: 
Provided,  however,  that  in  such 
cities  wherein  at  the  time  this  law 
shall  go  into  effect  there  are  mem- 
bers of  a  board  of  education  hold- 
ing offide  by  appointment,  such 
members  shall  continue  in  their  of- 
fice until  eleven  persons  have  been 
appointed  and  qualified  as  members 
of  said  board  of  education  under 
this  act.  No  power  vested  in  such 
board  of  education,  or  in  any  of  its 
officers,  agents  or  employees,  shall 
be  exercised  by  the  city  council  of 
such  city." 

Prior  to  April  20,  1917,  the  board 
of  education  of  the  city  of  Chicago 
consisted  of  certain  persons  hold- 
ing their  office  by  appointment  of 
the  mayor.  After  that  date  the 
mayor  appointed  under  the  new  law 
two  of  tile  former  members  of  the 
board,  and  on  June  18,  1917,  he  sub- 
milted  to  the  council  the  names  of 
nine  other  persons  for  appoint- 
ment as  members  of  the  board  of 
education.  These  nine:  nominees 
are  the  appellees.    On  motion  of  one 


of  the  aldermen  to  concur  in  the 
appointments  to  member^ip  on  the 
board  of  education  the  motion  pre- 
vailed. The  vote  by  yeas  and  nays 
was  44  yeas  and  25  nays.  There- 
upon one  of  the  aldermen  voting  in 
the  affirmative  moved  to  reconsider 
the  vote.  The  alderman  who  made 
the  motion  to  concur  in  the  ap- 
pointments moved  to  lay  the  motion 
to  reconsider  on  the  table.  The 
motion  to  lay  on  the  table  prevailed 
and  the  council  adjourned  to  June 
22,  1917,  the  time  fixed  for  the 
next  regular  meeting  of  the  council. 
On  that  day  a  motion  was  made 
that  the  corporation  counsel  be  di- 
rected to  prepare  an  opinion  as  to 
whether  the  council  had  any  right 
to  reconsider  the  vote  on  concur- 
rence in  the  appointments  to  mem- 
bership on  the  board  of  education. 
Thereupon  a  motion  was  made  to 
adjourn  and  the  yeas  and  nays  were 
demanded  on  tiie  motion,  but  the  ' 
mayor,  having  put  the  motion  to  a 
viva  voce  vote,  declared  that  the 
motion'  was  carried  and  that  the 
council  was  adjourned.  An  alder- 
man appealed  from  the  decision  of 
the  chair  declaring  the  motion  to 
adjourn  carried,  and  the  mayor 
thereupon  left  the  council  chamber, 
the  aldermen  remaining  in  their 
seats.  On  motion  of  one  of  the  al- 
dermen, another  alderman  was  se- 
lected to  act  as  temporary  chair- 
man during  the  mayor's  absence, 
and  took  the  chair.  The  question 
was  then  put  on  the  appeal  from 
the  decision  of  the  chair  on  the  mo- 
tion to  adjourn,  and  resulted  in  one 
vote  to  sustain  the  decision  of  the 
chair  and  fifty-three  against  it. 
The  question  was  then  put  on  the 
motion  to  adjourn,  and  the  motion 
was  lost  by  a  vote  of  one  to  fifty- 
one.  A  committee,  having  been  se- 
lected to  notify  the  mayor  that  the 
council  was  in  session,  reported 
that  they  had  waited  on  the  mayor 
and  informed  him  that  the  council 
was  in  session,  and  that  he  had 
answered,  he  was  much  obliged,  he 
would  talk  the  matter  over  with  the 
corporation  counsel.  A  motion  was 
then  made  io  take  from  the  table 
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the  motion  to  reconsider  the  vote 
on  the  motion  made  June  18,  1917, 
to  concur  in  the  appointments  to 
membership  on  the  board  of  educa- 
tion,  which  motion  had  been  laid 
on  the  table  Jime  18, 1917,  and  the 
motion  prevailed  by  a  vote  of  46 
j'eas  and  22  nays.  A  motion  to  lay 
on  the  table  was  held  to  be  out  of 
order.  Permission  was  denied  the 
maker  of  the  motion  to  reconsider 
to  withdraw  it.  The  motion  to  ad- 
journ was  lost,  and  the  question 
then  being,  put  on  the  motion  to  re- 
consider the  vote  to  concur  in  the 
appointments  to  membership  on  the 
board  of  education,  the  motion  to 
reconsider  prevailed  by  a  vote  of 
46  yeas  and  20  nays^  and  the  ques- 
tion then  being  put  on  the  motion 
to  concur  in  the  appointments  to 
membership  on  the  board  of  educa- 
tion made  June  18,  1917,  the  vote 
was  22  yeas  and  46  nays,  and  the 
chair  thereupon  declared  that  the 
motion  to  concur  was  lost.  The 
members  of  the  board  of  education 
prior  to  April  20,  1917,  had  con- 
tinued, after  the  passage  and  ap- 
proval of  that  act,  to  transact  the 
business  and  perform  the  duties  of 
a  board  of  education  until  June  19, 
1917,  sinoe  which  time  they  have 
been  prevented  by  the  appellees 
from  performing  such  duties  and 
transacting  such  business,  and  the 
appellees  on  and  since  June  19, 
1917,  have  assumed  and  pretend- 
ed to  use,  exercise,  enjoy,  and  per- 
form the  franchises,  functions, 
-duties,  and  powers  of  office  of  mem- 
i)ers  of  the  board  of  education  of 
the  city  of  Chicago.  On  June  30, 
1917,  the  relators,  who  are  the 
-members  of  the  board  of  education 
prior  to  April  20,  1917,  filed  a  pe- 
tition in  the  circuit  court  of  Cook 
county  for  leave  to  file  an  informa- 
"tion  in  the  nature  of  quo  warranto 
against  the  appellees,  and  the  court 
on  a  hearing  granted  leave.  After- 
ward the  court,  on  motion  of  the 
appellees,  vacated  the  order  grant- 
ing leave  and  ordered  the  petition 
/dismissed.  On  appeal  to  the  appel- 
ilate  court  for  the  first  district  the 
judgment  was  affirmed,  and  a  cer- 
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tificate  of  importance  and  appeal 
has  been  granted  to  this  court. 

The  petition  for  leave  to  file  the 
information  stated  all  the  facts 
which  have  been  mentioned.  It 
contained  a  copy  of  the  records  of 
the  city  council  of  the  meetings  of 
June  18  and  June  22  and  set  forth 
the  rules  adopted  by  the  city  council 
of  the  city  of  Chicago,  and  there 
was  attached  as  an  exhibit  a  copy 
of  Roberts's  Rules  of  Order,  which 
one  of  the  rules  of  the  city  council 
requires  to  govern  the  council  in  all 
cases  to  which  they  are  applicable, 
and  in  which  they  are  not  incon- 
sistent with  the  standing  rules  of 
the  council.  The  information  was, 
in  substance,  a  copy  of  the  petition 
for  leave  to  file. 

A  number  of  questions  of  prac- 
tice have  been  raised  and  discussed 
in  the  briefs.  In  the  view  we  take 
of  the  case  the  questions  of  practice 
raised  are  of  no  importance,  for, 
upon  a  consideration  of  the  merits 
as  they  appear  from  the  record, 
the  relators  should  have  had  leave 
to  file  the  information,  and  it  is 
therefore  immaterial  whether  the 
court  had  power  to  jippe»i_ 
grant  the  motion  -rspatioB  ot 
to  vacate  the  order  •'«•'-»•«"• 
at  the  time  and  under  the  circum- 
stances it  did  or  not.  By  §  7  of 
article  3  of  the  Cities  and  Villages 
Act  the  city  council  is  authorized 
to  determine  its  own  rules  of  pro- 
ceeding. A  municipal  council,  like 
other  legislative  bodies,  has  a  right 
to  reconsider,  under  parliamentary 
rules,  its  votes  and  action  upon 
questions  rightfully  pending  before 
it,  and  rescind  its  previous  action. 
Jersey  City  v.  State,  30  N.  J.  L. 
521 ;  Higgins  v. 
Curtis,  39  Kan. 
283,  18  Pac.  207; 
Tuell  V.  Meacham 
Contracting  Co. 
145  Ky.  181,  140  S.  W.  159,  Ann. 
Cas.  1913B,  802.  The  right  is 
recognized  by  §  14  of  said  article  3, 
which  provides  that  no  vote  of  the 
city  council  shall  be  reconsidered  or 
rescinded  at  a  special  meeting  un- 
less at  such  specif  meeting  there  be 
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present  as  large  a  number  of  alder- 
men as  were  present  when  such 
vote  was  taken.  In  Beckwith  v. 
English,  51  III.  147,  the  board  of 
supervisors  of  Vermilion  county 
voted  to  levy  a  tax  to  build  a  bridge, 
but  the  next  day  rescinded  the  vote 
and  laid  the  resolution  on  the  table. 
Nevertheless  the  clerk  extended  the 
tax,  and  it  was  held  that  he  had  no 
right  to  do  so.  The  only  important 
question  raised  was  as  to  the  power 
of  the  board  of  supervisors  to  re- 
consider the  resolution,  and  it  was 
held  that  they  had  the  power  and 
the  clerk  had  no  right  to  extend  the 
tax. 

The  rule  in  regard  to  motions  to 
reconsider  adopted  by  the  city  coun- 
cil is  rule  37,  which  provides  as 
follows:  "A  vote  or  question  may 
be  reconsidered  at  any  time  during 
the  same  meeting  or  at  the  first  reg- 
ular meeting  held  thereafter.  A 
motion  for  reconsideration  having 
been  once  made  and  decided  in  the 
negative  shall  not  be  renewed,  nor 
shall  a  vote  to  reconsider  be  recon- 
sidered." Rule  52  provided  that 
"the  rules  of  parliamentary  practice 
comprised  in  Roberts's  Rules  of 
Order  shall  govern  the  council  in  all 
cases  to  which  they  are  applicable 
and  in  which  they  are  not  inconsist- 
ent with  the  standing  rules  of  this 
council."  Immediately  after  the 
adoption  of  the  motion  to  concur  in 
the  appointments,  one  of  the  alder- 
men who  had  voted  for  the  motion 
moved  to  reconsider  the  vote.  If 
this  motion  had  been  put  and  failed, 
the  action  of  the  council  would  have 
been  final.  Instead,  the  maker  of 
the  original  motion  to  concur  moved 
to  lay  the  motion  on  the  table 
and  the  motion  prevailed.  The 
effect  of  the  motion  to  reconsid- 
er is  stated  in  Roberts's  Rules  of 
Order  to  be  to  suspend  all  action 
that  the  original  motion  would  have 
required  until  the  reconsideration 
is  acted  upon,  but  if  it  is  not  called 
up,  this  effect  terminates  with  the 
session,  except  in  an  assembly  hav- 
ing regular  meetings  as  often  as 
quarterly,  when,  if  not  called  up,  its 


effect  does  not  terminate  until  tiie 
end  of  the  next  regular  session. 

Rule  29  of  the  city  council  refers 
to  the  motion  to  lay  on  the  table, 
and  is  as  follows:  "A  motion  to 
simply  lay  a  question  on  the  table 
shall  not  be  debatable,  but  a  motion 
to  lay  on  the  table  and  publish,  or 
any  other  condition,  shall  be  subject 
to  amendment  and  debate.  A  mo- 
tion to  take  any  motion  or  other 
proposition  from  the  table  may  be 
proposed  at  the  same  meeting  at 
which  such  motion  or  proposition 
was  laid  upon  the  table,  provided 
two  thirds  of  the  aldermen  vote 
therefor."  The  object  of  the  mo- 
tion to  lay  on  the  table  is  stated  in 
Roberts's  Rules  of  Order  to  be  to 
enable  the  assembly,  in  order  to  at- 
tend to  more  urgent  business,  to  lay 
aside  the  pending  question  in  such 
a  way  that  its  consideration  may  be 
resumed  at  the  will  of  the  assembly 
as  easily  as  if  it  were  a  new  ques- 
tion, and  in  preference  to  new  ques- 
tions competing  with  it  for  consid- 
eration. In  legislative  bodies,  and 
all  others  that  do  not  have  regular 
sessions  as  often  as  quarterly, 
questions  laid  on  the  table  remain 
there  for  that  entire  session  unless 
taken  up  before  the  session  closes. 
In  deliberative  bodies  with  regular 
sessions  as  frequent  as  quarterly 
the  sessions  usually  are  very  short, 
and  questions  laid  on  the  table  re- 
main there  until  the  close  of  the 
next  regular  session,  if  not  taken 
up  earlier.  In  ordinary  delibera- 
tive assemblies  a  question  is  sup- 
posed to  be  laid  on  the  table  only 
temporarily,  with  the  expectation 
of  its  consideration  being  resumed 
after  the  disposal  of  the  interrupt- 
ing question,  or  at  a  more  conven- 
ient season.  When  taken  up,  the 
question,  with  everything  adhering 
to  it,  is  before  the  assembly  exactly 
as  when  it  was  laid  on  the  table. 

The  practice  of  the  House  of  Rep- 
resentatives of  the  United  States 
in  regard  to  the  use  of  the  motion 
to  lay  on  the  table  is  different  from 
that  of  general  parliamentary  law. 
In  that  body  the  motion  to  lay  on 
the  table  is  used  only  for  the  pur- 
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effect. 


Municipal  coi 
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conatmctlon 
of    parllamcB 
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pose  of  making  a  final  unfavorable 
disposition  of  a  matter.  5  Hinds, 
Precedents  of  House  of  Representa- 
tives, §  5628,  note  1.  The  usage  of 
the  House  of  Representatives  in  this 
respett  is  recognized  as  exceptional, 
and  the  usage  by  which  the  motion 
fo  lay  on  the  table  has,  contrary  to 
general  parliamentary  law,  become 
the     means     of    a 

Parliamentary        g^^^       fidverSC      diS- 

position  of  a  mat- 
ter is  explained  in 
5  Hinds,  Precedents,  §  5389.  The 
action  of  the  council  must  be  -con- 
strued in  accordance  with  general 
parliamentary  law,  and  not  in  ac- 
cordance with  the  exceptional  usage 
of  the  House  of  Representatives. 
Indeed,  counsel  for  the  appellees  do 
not  contend  other- 
wise, but  they  in- 
sist that  the  vote 
concurring  in  the 
appointments  was 
not  subject  to  reconsideration,  and 
that  the  council's  action  was  in  vio- 
lation of  its  rules. 

It  is  argued  that  rule  29,  which 
has  been  quoted,  limits  the  right  to 
take  any  matter  from  the  table  to 
the  same  meeting  at  which  it  was 
laid  on  the  table,  and  also  requires 
a  two-thirds  vote  of  the  aldermen 
for  that  purpose.  Roberts's  Rules 
of  Order  is  inconsistent  with  this 
construction  of  rule  29,  for  under 
those  rules  the  question  may  be 
taken  from  the  table  at  the  same 
or  the  next  meeting.  The  rules  are 
not,  however,  really  inconsistent, 
for  the  only  effect  of  rule  29  is  to 
restrict  the  right  to  take  a  question 
from  the  table  to  the  meeting  at 
which  it  was  laid  on  the  table. 
Where  a  question  has  been  laid  on 
the  table  by  a  majority  vote,  and 
thus  postponed  to  other  business,  it 
cannot  be  again  brought  up  for  con- 
pariiamentary  sideratlon  at  the 
ptac";"  onT-bic     same    meeting    ex- 

— when  allowed,     (.gpt       by       a       tWO- 

thirds  vote,   though  the  majority 
may  take  it  up  at  a  later  meeting. 

It  is  insisted  that  the  council  has 
no  power  to  reconsider  an  election 
of  officers  by  it ;  that  the  confirma- 
tion of  an  appointment  is  virtually 


an  election  to  office;  that  the  same 
rule  applies  to  confirmations  as  to 
elections,  and  that  the  weight  of 
judicial  authority  denies  to  deliber- 
ative assemblies  the  power  to  re- 
consider the  election  of  an  officer 
which  it  was  authorized  to  make. 
This  is  not,  however,  the  case  of  an 
eleption,  —  a  choice  between  two  or 
more  candidates.  The  council  does 
not,  in  any  sense,  choose  the  ap- 
pointee. The  question  before  it  is 
the  approval  of  an  executive  act  of 
the  mayor.  Its  action  is  discretion- 
ary and  ddiberative.  No  good 
reason  is  apparent  why  the  council 
may  not  establish  rules  in  such  cases 
for  the  government  of  its  own  pro- 
cedure in  arriving  at  its  final  judg- 
ment, as  well  as  in  other  case^. 
Orderly  procedure  requires  some 
rules  for  the  proper  despatch  of 
business  and  deliberation  in  its 
conduct.  The  confirmation  of  exec- 
utive appointments  should  be  de- 
liberately considered,  and  the  rules 
applicable  to  ordinary  questions  to 
secure  such  deliberation  may  well 
be  applied.  .  .. 

The  question  of  the  power  of  the 
senate  to  reconsider  its  action  in 
advising  and  consenting  to  an  ap- 
pointment by  the  governor  of  a 
member  of  the  board  of  state  tax 
commissioners  arose  in  Michigan 
and  was  decided  in  Atty.  Gen.  ex 
rel.  Dust  v.  Oakman,  126  Mich.  717, 
86  Am.  St.  Rep.  574,  86  N.  W.  151. 
The  senate  having  adopted  a  reso- 
lution confirming  the  appointment, 
a  motion  to  reconsider  the  vote  was 
made  at  the  same  executive  session 
and  prevailed.  The  question  then 
recurring  on  the  original  resolution 
was  decided  in  the  negative.  In  an 
action  to  determine  the  appointee's 
title  to  the  office  the  court  stated 
the  question  to  be  whether  the  sen- 
ate, at  the  same  session  and  before 
any  action  based  upon  the  first  vote 
had  been  taken,  might  reconsider 
the  vote  by  which  it  had  advised 
and  consented  to  the  nomination  of 
the  governor.  The  reasons  given  by 
the  court  in  deciding  the  case,  and 
the  authorities  cited  in  the  opinion, 
completely  answer  the  contentions 
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of  the  appellees.  The  court  said 
(p.  721)  :  "It  is  contended  by  the 
respondent  that  the  senate,  in  con- 
senting to  an  appointment  by  the 
governor,  is  performing  an  execu- 
tive and  not  a  legislative  duty,  and 
that  when  it  has  once  given  its  con- 
sent it  has  exhausted  its  power; 
and  it  is  further  contended  that 
rule  40  has  no  application.  It  is 
conceded  by  relator,  and  has  been 
held  by  this  court,  following  Mar- 
bury  V.  Madison,  1  Cranch,  137,  2 
L.  ed.  60,  that  when  the  appointing 
power  has  once  exercised  its  func- 
tions it  has  no  power  to  recall  an 
appointment.  See  Speed  v.  Detroit, 
97  Mich.  198,  56  N.  W.  570.  The 
question  recurs  whether,  where  an 
appointment  or  concurrence  in  an 
appointment  is  a  subject  of  action 
by  a  deliberative  body,  that  body 
may  by  rules  of  its  own,  or  acting 
under  usual  parliamentary  rules, 
cast  a  vote  upon  the  subject  which 
is  subject  to  reconsideration ;  for  if 
such  course  is  permissible  the  ap- 
pointment is  not  complete  beyond 
recall  until  the  power  to  reconsider 
has  been  cut  off  by  the  lapse 
of  time.  Fortunately,  authorities 
bearing  upon  this  subject  are  not 
wanting,  and  it  only  remains  to  ap- 
ply them.  In  Wood  v.  Cutter,  138 
Mass.  149,  the  school  committee  of 
a  town  had  authority  to  elect  a 
superintendent.  The  committee 
voted  to  elect  relator.  At  the  same 
meeting  a  motion  to  reconsider  was 
made  and  carried,  and  the  respond- 
ent was  elected.  The  language  of 
Holmes,  J.,  is  pertinent  to  this 
case:  'It  begs  the  question  to  say 
that  the  board  had  once  definitively 
voted  in  pursuance  of  the  instruc- 
tions of  the  town  meeting,  and 
therefore  was  functus  officio,  and 
could  not  reconsider  its  vote.  The 
vote  was  not  definitive  if  it  con- 
tained the  usual  implied  condition 
that  it  was  not  reconsidered  in  ac- 
cordance with  ordinary  parliamen- 
tary practice,  and  it  must  be  taken 
to  have  been  passed  subject  to  the 
usual  incidents  of  votes,  unless 
some  ground  is  shown  for  treating 


it  as  an  exception  to  common  rules.' 
The  ruling  in  the  case  cited  was  re- 
affirmed in  the  case  of  Reed  v.  Deer- 
field  School  Committee,  176  Mass. 
473,  57  N.  E.  961.  The  case  of 
State  V.  Foster,  7  N.  J.  L.  101,  is  a 
leading  case  on  this  question.  The 
power  to  appoint  a  clerk  for  the 
county  of  Gloucester  was  vested  in 
a  joint  meeting  of  the  legislative 
council  and  general  assembly.  At 
such  a  session  a  vote  was  taken 
and  a  majority  voted  for  relator, 
but  the  presiding  officer  failed  to 
declare  tlie  election  under  the  mis- 
taken view  that  a  majority  of  all 
members  elect  was  requited,  and 
that  a  majority  of  a  quorum  was  not 
enough  to  elect.  The  jomt  meeting 
then  proceeded  to  elect  respondent. 
The  court  determined  the  case  dis- 
tinctly upon  the  ground  that  all 
deliberative  assemblies,  during 
their  session,  have  a  right  to  do  and 
undo,  consider  and  reconsider,  as 
often  as  they  think  proper,  and  it  is 
the  result,  only,  which  is  done.'  It 
was  further  said:  'So  long  as  the 
joint  meeting  was  in  session  they 
had  a  right  to  reconsider  any  ques- 
tion which  had  been  before  them, 
or  any  vote  which  they  had  made.' 
This  case  was  approved  in  State  ex 
rel.  Whitney  v.  Van  Buskirk,  40  N. 
J.  L.  463,  and  by  the  supreme  court 
of  Massachusetts  in  Baker  v.  Cush- 
man,  127  Mass.  105.  The  case  of 
People  ex  rel.  Birch  v.  Mills,  32 
Hun,  459,  fully  sustains  the  conten- 
tion of  relator.  Also  see  Conger  v. 
Gilmer,  32  Cal.  75." 

The  principle  announced  in  the 
Oakman  Case  is  sustained  by  the 
authorities  cited,  and  is  conclusive 
of  the  question  under  consideration 
here.  The  motion  to  reconsider  the 
vote  upon  the  approval  of  the 
mayor's  appointments  was  made  at 
the  same  session  at  which  it  was 
taken  and  the  question  was  then 
laid  on  the  table,  to  be  taken  up 
later  at  the  convenience  of  the 
council,  in  accordance  with  its 
rules.  The  question  of  reconsider- 
ation remained  undetermined  in  the 
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posaession  of  the  council  awaiting 
its  action.  The  action  of  the  ap- 
pellees in  assuming  the  offices  the 
next  day,  while  the  question  of  the 
confirmation  of  their  appointment 
was  pending  in  the  council,  and  in 
afterward  exercising  the  powers 
and  duties  of  the  offices,  did  not 
have  the  effect  of  giving  them  any 
title  ta  the  offices.  The  effect  of  the 
motion  to  reconsider  the  vote  to 
concur  in  the  appointments  was  to 
suspend  all  action  based  upon  that 
vote  until  the  reconsideration  was 
acted  upon.    The  vote  to  reconsider 


at  the  meeting  of  June  22  was  an 

annulment    of   the 

previous  vote,  and  resein>ioii  ot 

the  subsequent  vote  S^JSf^Jient. 

was     effectual     to 

disapprove  the  appointments. 

The  judgments  of  the  Appellate 
Ck>urt  and  the  Circuit  Court  are 
reversed,  and  the  cause  is  remand- 
ed to  the  Circuit  Court. 

Duncan,  Ch.  J.,  and  Cartwright 
and  Carter,  JJ.,  dissenting. 

Petition  for  rehearing  denied, 
October  S,  1918. 


ANNOTATION. 
Power  to  reeoDiider  confirmation  of  appomtmcnt  to  office. 


It  has  been  held  that  the  confirma- 
tion by  a  legislative  assembly  of  an 
appointment  to  office  cannot  be  recon- 
sidered. State  ex  rel.  Childs  v.  Wad- 
hams  (1896)  64  Minn.  818,  67  N.  W. 
64;  State  ex  rel.  Whitney  v.  Van  Bus- 
kirk  (1878)  40  N.  J.  L.  468;  Re  Fitz- 
gerald (1908)  88  App.  Div.  434,  84 
N.  Y.  Supp.  1125. 

In  State  ex  rel.  Childs  v.  Wadhams 
(Minn.)  supra,  it  was  held  that  a  com- 
mon council  had  no  power  to  recon- 
sider the  confirmation  of  the  appoint- 
ment of  a  tax  assessor,  who  had  been 
appointed  by  the  mayor  with  the  ad- 
vice and  consent  of  the  council,  as  re- 
quired by  statute. 

In  State  ex  rel.  Whitney  v.  Van  Bus- 
kirk  (1878)  40  N.  J.  L.  468,  it  ap- 
peared that  tiie  relator  had  resigned 
the  office  of  chief  of  police  of  the  city 
of  Bayonne.  Thereupon,  the  defend- 
ant was  nominated  for'  the  office  by 
the  mayor  and  the  nomination  con- 
firmed by  the  common  council,  to  take 
effect  when  the  relator's  term  of  office 
expired.  The  council  then  adjourned 
without  further  action  thereon.  There- 
after the  council  voted  to  reconsider 
the  confirmation  of  the  appointment 
of  the  defendant.  It  was  held  that  the 
last  act  was  performed  to  make  the 
appointment  complete  when  the  vote 
of  confirmation  was  taken,  and  the  re- 
sult publicly  proclaimed,  no  certificate 
of  appointment  or  commission  being 


required,  and  that  no  reconsideration 
could  thereafter  be  had. 

In  the  case  of  Re  Fitzgerald  (N.  Y.) 
supra,  it  appeared  that  the  relator  was 
appointed  city  clerk,  having  been 
nominated  by  the  mayor  and  the  nomi- 
nation approved  by  the  common  coun- 
cil. He  took  the  oath  of />ffice  and  filed 
his  bond,  which,  however,  was  not  ap- 
proved. He  afterward  filed  another 
bond  which  was  neither  approved  nor 
disapproved.  Subsequently,  the  com- 
mon council  passed  a  resolution  re- 
scinding its  confirmation  of  the  ap- 
pointment of  the  relator.  It  was  held 
that  the  common  council  had  no  power 
to  deprive  the  relator  of  his  office  by 
recalling  its  approval  of  his  appoint- 
ment. 

In  at  least  two  jurisdictions,  how- 
ever, it  is  held  that  a  vote  of  confirma- 
tion of  an  appointment  may  be  recon- 
sidered in  the  same  manner  as  any 
other  legislative  act.  Atty.  Gen.  ex 
rel.  Dust  v.  Oakman  (1901)  126  Mich. 
718,  86  Am.  St.  Rep.  574,  86  N.  W.  151. 
And  see  the  reported  case  (People  ex 
KEL.  MacMahon  v.  Davis,  ante,  1650). 

In  Atty.  Gen.  ex  rel.  Dust  v.  Oakman 
(Mich.)  supra,  it  appeared  that  the 
senate  had  confirmed  the  governor's 
appointment  of  the  respondent  to  the 
(^ce  of  tax  commissioner.  At  the 
same  session  a  motion  was  made  and' 
passed,  reconsidering  the  vote  byj 
which  the  appointment  was  approved.! 
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This  was  done  under  a  rule  of  the 
senate  which  provided  that  any  deci- 
sion of  the  senate  could  be  reconsid- 
ered if  the  matter  voted  on  wfis  still  in 
the  possession  of  the  senate,  and  the 
motion  to  reconsider  was  made  the 
same  day  the  vote  was  taken,  or  with- 
in the  next  two  days  of  the  actual  ses- 
sion of  the  senate.    It  also  provided 


that  no  question  should  be  reconsid- 
ered more  than  once.  It  was  held  that 
the  senate  had  the  right  to  make  such 
a  rule,  and,  as  the  power  of  reconsid- 
eration had  not  been  cut  off  by  lapse 
of  time,  the  confirmation  of  the  ap- 
pointment of  the  respondent  had  been 
effectually  reconsidered  and  was  of  no 
effect.  B.  F.  D. 


HELEN  V.  AMOS,  Appt., 

V. 

UNITED  STATES  CASUALTY  COMPANY. 

Maryland  Court  of  Appeals  —  Decemher  12,  1917. 
(131  Md.  471,  102  Atl.  1001.) 

Insurance  —  payment  of  premium  by  agent  —  effect. 

1.  The  transmission  in  his  monthly  remittance  of  premiums  by  an 
insurance  agent  to  his  principal,  without  knowledge  of  the  insured,  of  a 
renewal  premium  on  a  policy  which  he  had  not  collected,  does  not  amount 
to  pajrment  of  the  premium  which  will  render  the  insurer  liable  on  the 
policy  if  the  renewal  receipt  is  returned  to  the  company  unused  and  the 
money  so  forwarded  is  returned  to  the  agent. 

[See  note  on  this  question  beginning  on  page  1664.] 

Appeal — withdrawal     from     jury  — 
assumption  of  truth  of  evidence. 

2.  In  passing  upon  the  validity  of 
the  withdrawal  of  a  case  from  the  jury 
because  of  insufficiency  of  plaintiff's 
evidence,  the  truth  of  the  testimony  in 
favor  of  plaintiff  must  be  assumed. 

Evidoice  —  effect  of  statement. 


3.  A    statement    by    an    insurance 
agent  that  he  has  paid  a  r«iewal  pre- 


mium for  the  insured  is  not  control- 
ling if  it  appears  that  he  transmitted 
the  amount  to  the  insurer  in  his  month- 
ly statement  with  the  understanding 
that  it  should  be  returned  if  the  in- 
sured did  not  pay  it,  which  was  in 
fact  done,  while  the  insurer  did  not 
accept  it  as  a  payment  by  the  insured, 
the  agent  did  not  so  intend  it,  and  the 
insured  did  not  understand  at  the  time 
that  the  premium  was  paid  for  him. 


Appeal  by  plaintiff  from  a  judgment  of  the  Baltimore  City  Court  in 
favor  of  defendant,  in  an  action  brought  to  recover  the  amount  alleged  to 
be  due  on  an  accident  insurance  policy.    Affiiined. . 

The  facts  are  stated  in  the  opinion  of  the  court. 


.  Messrs.  C^rge  Moore  Brady,  Wil- 
liam Milnes  Maloy,  Harry  W.  Nice,  and 
William  Joseph  Tewea  for  appellant. 

Messrs.  Edward  M.  Hammond  and 
Frederick  T.  Dorton  for  appellee. 

Thomas,  J.,  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  to  recover 
on  an  accident  policy  issued  by  the 
appellee,  the  United  States  Casualty 
Company,  to  James  W.  Amos,  of 
Baltimore  city,  Maryland. 


The  policy  is  not  set  out  in  the 
record,  but  it  would  seem  from  the 
pleadings,  evidence,  and  admissions 
of  counsel  that  it  was  dated  Decem- 
ber 29th,  1911,  was  issued  for  a  pe- 
riod of  one  year,  and  was  renewable 
from  year  to  year  by  the  pajrment 
of  a  premium  of  $70,  and  the  execu- 
tion and  delivery  by  the  company  of 
a  renewal  agreement.  The  company 
thereby  agreed,  in  the  event  of  the 
death  of  the  insured  while  the  i>ol- 
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icy  was  in  force,  resulting  "directly 
and  independently  of  any  and  all 
other  causes  from  bodily  injury  ef- 
fected solely  through  external,  vio- 
lent, and  accidental  means,"  to  pay 
to  Helen  V.  Amos,  the  beneficiary 
named  in  the  policy,  the  sum  of 
$5,000,  and  it  is  stated  in  the  brief 
of  the  appellee  that  there  was  a  fur- 
ther stipulation  that  if  the  accident 
causing  such  injury  occurred  after 
three  years  from  the  date  of  the 
policy,  and  while  it  was  in  force,  the 
company  would  pay  to  the  benefi- 
ciary $7,500,  instead  of  $5,000. 

It  appears  from  the  evidence  that, 
according  to  the  regular  course  of 
dealing  and  a  custom  of  business  be- 
tween the  company  and  its  agents, 
the  renewal  premiums  are  charged 
to  the  agents  of  the  company,  and 
that,  during  the  month  preceding 
the  month  in  which  the  premiums 
are  due,  the  company  sends  to  its 
agent  a  renewal  agreement  for  each 
policy  solicited  by  him,  signed  by 
the  proper  officer  of  the  company, 
and  to  be  countersigned  by  the  agent 
and  delivered  by  him  to  the  insured 
when  the  insured  pays  the  premium. 
The  premiums,  less  the  agent's  com- 
missions, are  paid  by  the  agent  be- 
fore the  10th  of  the  month  following 
the  month  in  which  they  are  due, 
and  the  agent  is  given  credit  for  the 
same  by  the  company,  but  the  com- 
pany and  the  agent  do  not  regard 
this  payment  by  the  agent  as  a  pay- 
ment by  or  for  the  insured  of  the 
premium  for  a  renewal  of  the  pol- 
icy until  the  premium  is  paid  by  the 
insured  to  th^  agent;  and  if  the 
premium  is  not  paid  by  the  insured, 
the  agent  is  required  to  return  the 
renewal  agreement  to  the  company, 
and  the  company  then  marks  the  re- 
newal agreement  "canceled  flat,"  an4 
returns  to  the  agent  the  part  of  the 
premium  received  from  him.  The 
agent  is  allowed  to  hold  the  renewal 
agreement  for  thirty  days,  and  if  at 
the  expiration  of  that  time  the 
premium  has  not  been  paid  by  the 
insured,  he  is  expected  to  return  it 
to  the  company,  unless  the  company 
has  consented  to  his  holding  it  for  a 
longer  pwod. 


The  policy  in  question  was  re- 
newed for  the  years  beginning  De- 
cember 29th,  1912,  and  December 
29th,  1913.  The  company  received 
on  December  29th,  1912,  from  A. 
Kirkland  Weeks,  of  Baltimore  city, 
its  agent  who  solicited  the  policy, 
the  renewal  premium  for  the  year 
commencing  on  that  date,  and  re- 
ceived from  him  on  December  28th, 
1913,  the  premium  for  the  year  com- 
mencing December  29th,  1913. 
About  the  1st  of  December,  1914, 
the  company,  in  accordance  with 
said  custom,  sent  Mr.  Weeks  renew- 
al agreements  for  the  policies  on 
which  renewal  premiums  would  be 
due  that  month,  and  received  from 
him  in  accordance  with  said  custom, 
on  December  30th,  1914,  a  check  for 
the  company's  share  of  all  the  prem- 
iums, amounting  to  about  $600. 
The  agreement  for  the  renewal  of 
this  policy,  which  the  company  sent 
to  Mr.  Weeks,  and  which  is  set  out 
in  the  appellee's  brief,  is  as  follows : 

E.  H.  C.  N.  P.  211038. 

80  Maiden  Lane. 
Md.  1.  Home  Office,  New  York  City. 

Premium:  Accident $25.00 

Health   45.00 


(total)  $70.00 
Renewal  Agreement  No.  D80402. 

It  is  hereby  agreed  that  disability 
policy  No.  11,592  issued  by  the  Unit- 
ed States  Casualty  Company  to 

James  W.  Amos 
is  continued  in  force  for  twelve 
months  from  the  29th  day  of  Decem- 
ber, 1914,  noon,  standard  time,  sub- 
ject to  the  provisions  printed  on  the 
reverse  side  hereof. 

Not  valid  unless  countersigned  by 
a  duly  authorized  representative  of 
the  company. 

D.  G.  Luckett, 
Secretfuy. 
Countersigned, 


The  following  is  the  reverse  side  of 
the  agreement: 

If  the  warranties  in  the  schedule 
of  statements  or  the  application  for 
the  said  policy  are  not  true  when  the 
premium  named  herein  is  received. 
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this  renewal  agreement  is  null  and 
void.  The  premium  named  herein 
is  due  and  payable  on  the  date 
named  herein.  The  said  policy  gkaU 
not  be  in  force  while  any  premium 
remmns  unpaid.  Any  premium  due 
the  insured  will  be  returned  on  de- 
mand. 

Having  failed  to  collect  the  pre- 
mium from  Mr.  Amos,  Mr.  Weeks 
wrote  the  company  on  February 
9th,  1916,  requesting  permission  to 
hold  the  agreement  for  thirty  days 
longer,  with  the  hope  of  collecting 
the  premium  from  the  insured.  The 
company  replied,  giving  its  consent, 
and  directing  Mr.  Weeks,  in  case  he 
failed  to  collect  the  premium  and  re- 
turned the  agreement,  to  call  the 
company's  attention  to  its  letter  au- 
thorizing him  to  hold  it.  On  the 
6th  of  April,  1915,  Mr.  Weeks  wrote 
the  company,  stating  that  Mr.  Amos 
had  failed  to  pay  the  premium,  and 
inclosing  the  renewal  agreement  for 
"cancelation."  In  this  letter  Mr. 
Weeks  asked  the  company  to  return 
the  renewal  agreement  to  him  in 
case  Mr.  Amos  should  pay  the 
premium.  Upon  receipt  of  the  re- 
newal agreement,  the  company  can- 
celed the  policy  "as  of  December 
29th,  1914,"  and  on  the  14th  of 
April,  1915,  sent  Mr.  Weeks  its 
check  for  the  part  of  the  premium 
received  from  him.  . 

On  the  3d  of  June,  1915,  the  in- 
sured fell  while  crossing  McCuIloh 
street,  in  Baltimore  city,  and  sus- 
tained injuries  from  which  he  died 
the  following  day.  The  company 
refused  to  pay  the  claim  of  the  bene- 
ficiary, and  this  suit  was  brought  by 
her  to  recover  the  amount  of  the 
policy. 

A  number  of  exceptions  were  re- 
served during  the  trial,  but  the  im- 
portant question  is  raised  by  the  ex- 
ception to  the  granting  of  the  prayer 
of  the  defendant,  withdrawing  the 
case  from  the  jury. 

The  plaintiff's  witness,  James  W. 
Meadow,  assistant  secretary  of  the 
company,  testified  in  substance  to 
the  course  of  dealing  we  have  al- 
ready stated  between  the  company 
and  its  agent,  Mr.  Weeks;  that  the 


company  received  from  Mr.  Weeks 
"in  usual  course,"  on  the  30th  of 
December,  1914,  the  premium  for 
the  renewal  of  the  policy  in  ques- 
tion for  the  year  commencing  De- 
cember 29th,  1914 ;  that  the  policies 
are  renewed  by  renewal  agreements 
which  are  not  "valid"  until  counter- 
signed by  the  agent  to  whom  they 
are  sent;  that'the  agreement  for  the 
renewal  of  the  policy  issued  to  Mr. , 
Amos  was  returned  by  Mr.  Weeks  to 
the  company  in  April,  1915,  and  the 
policy  was  canceled  by  the  company 
as  of  December  29th,  1914,  because 
the  premium  had  not  been  paid,  and 
that  the  part  of  the  premium  which 
the  company  had  received  from  Mr. 
Weeks  was  returned  to  him  by  the 
company.      If    the    evidence    had 
stopped  there,  it  is  clear  that  the 
plaintiff  would  not  have  been  en- 
titled to  recover.   The  fact  that  the 
company    received    on    December 
30th,  1914,  from  Mr.  Weeks,  its 
share  of  the  premium  for  the  renew- 
al of  the  policy,  when  considered  in 
connection  with  the  course  of  deal- 
ing between  the  company  and  its- 
agent,  as  disclosed  by  this  evidence, 
and  the  terms  upon  which  the  policy 
was  renewable,  cannot  be  treated  as- 
evidence  that  the  premium  for  a  re- 
newal of  the  policy  was  paid  by  or 
for  the  insured.    It 
was  not  considered  pa'j^eiit  ot 
by  the  company  or  Si'^/Jliaert. 
by  Mr.  Weeks  as  a 
payment  of  the  premium,  and  the- 
proof  referred  to  contains  no  evi- 
dence that  the  insured  knew  that 
the  company  had  received  a  part  of 
the  premiums  from  Mr.  Weeks,  or 
that  he  understood  that  what  Mr. 
Weeks  did  constituted  payment  of 
the  premium.    It  is  said  in  25  Cyc. 
725:     "If  the  premium  is  actually 
paid  by  the  agent  of  the  company 
for  the  insured,  on  an  agreement 
between  them,  and  such  payment  is 
accepted  by  the  company,  this  will 
be  sufficient  to  bind  the  company;" 
and  in  the  case  of  Home  Ins.  Co.  ▼. 
Curtis,  32  Mich.  402,  where  the  court 
said,  "If  the  company  actually  re- 
ceived the  premium,  it  is  a  matter 
of  no  consequence  who  paid  it,"  ther 
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court  stated  in  its  opinion:  "There 
was  evidence  introduced  tending  to 
show  that  at  tiie  tJme  the  insurance 
was  effected,  it  was  understood  that 
credit  was  to  be  given  for  the  pre- 
mium; that  the  agents  of  the  com- 
pany afterwards  paid  the  premium 
to  the  company  and  received  from 
Linton  an  indorsed  note  for  the 
amount  in  payment  thereof,  which 
they  had  discounted,  and  that  this 
note  was  afterwards  taken  up  and  a 
new  note  given  for  the  amount  of  the 
first,  with  interest  added,  and  that 
this  note  matured  and  was  paid  some 
days  after  the  loss  under  the  policy 
occurred."  It  will  be  observed  that 
the  authorities  cited,  which  are  re- 
lied on  by  the  appellant,  deal  with 
the  payment  of  the  premium  by  the 
agent  in  pursuance  of  an  under- 
standing with  the  insured,  and 
where  the  amount  of  the  premium  is 
accepted  by  the  company  from  the 
agent  as  payment  of  the  premium. 
In  the  case  at  bar,  the  proof  re- 
ferred to  furnishes  no  evidence  that 
Mr.  Weeks  sent  to  the  company 
the  share  of  the  premium  due  it 
in  pursuance  of  any  understanding 
or  agreement  with  the  insured,  or 
that  the  company  accepted  it  in 
payment  of  the  premium.  On  the 
contrary,  it  tends  to  show,  as  we 
have  stated,  that  neither  the  com- 
pany nor  Mr.  Weeks  regarded  it  as 
payment  of  the  premium,  and  that 
the  money  was  sent  to  the  company 
by  Mr.  Weeks  and  accepted  by  it 
with  the  understanding  that  if  the 
premium  was  not  paid  by  the  in- 
sured, it  would  be  returned  by  the 
company  to  Mr.  Weeks.  In  the  case 
of  Crook  V.  New  York  L.  Ins.  Co.  112 
Md.  268,  75  Atl.  388,  Judge  Burke, 
speaking  for  this  court,  said  on  page 
278:  "The  fact  that  the  agent  held 
a  receipt  of  the  appellee,  transmitted 
to  him  from  the  home  office,  regu- 
larly executed,  and  only  requiring  to 
be  countersigned  by  him  to  enable 
him  to  receive  the  money  due  on  the 
policy,  has  been  much  relied  on  as 
evidence  of  the  authority  in  the 
agent  to  receive  the  overdue  pre- 
mium and  waive  the  forfeiture.  But 
that  fact  must  be  taken  in  connec- 


tion with  the  regular  course  of  deal- 
ing between  the  home  office  and  the 
agent,  as  shown  by  the  appellant's 
evidence,  and  also  in  connection  with 
what  is  expressly  provided  for  on 
the  face  of  the  policy.  It  is  not  to 
be  presumed  that  the  receipt  was 
transmitted  to  the  agent  to  be  used 
by  him  in  any  other  manner  than  is 
required  and  authorized  by  the  pol- 
icy." In  the  case  of  Brown  v.  Massa- 
chusetts Mut.  L.  Ins.  Co.  69  N.  H. 
298,  47  Am.  Rep.  205,  the  court 
said:  "Nor  is  the  defect  in  the 
plaintiff's  case  supplied  by  the  de- 
fendants' testimony.  The  fact  that 
the  company  charged  the  premium 
to  Hodgdon  when  they  issued  the 
policy,  being  in  accordance  with  the 
custom  of  the  business  between  the 
company  and  their  agents,  not  being 
regarded  by  the  company  as  a  pay- 
ment, and  not  being  known  to  and 
understood  by  the  plaintiff  as  a  pay- 
ment of  his  indebtedness  to  the  com- 
pany, cannot  now  be  held  to  have 
had  that  effect.  As  against  the 
agent,  it  was  not  a  debt  due  to  the 
company  until  he  received  ttie  mon- 
ey;  if  he  never  received  the  money 
and  returned  the  policy,  the  pre- 
mium was  credited  to  him  on  the 
company's  books ;  and  if  he  delivered 
the  policy  without  receiving  the  pre- 
mium, the  policy  by  its  terms  was 
not  to  be  enforced.  And  there  is  no 
evidence  that  Hodgdon  agreed  with 
the  plaintiff  to  become  personally 
responsible  to  the  company  for  the 
amount  of  his  premium."  In  the 
case  of  Van  Wert  v.  St.  Paul  F.  &  M. 
Ins.  Co.  90  Hun,  465,  36  N.  Y.  Supp. 
54,  the  supreme  court  of  New  York 
said:  "In  making  up  the  accounts 
between  the  defendant  and  the  agent 
of  the  company,  who  issued  the  pol- 
icy in  question,  the  amount  of  this 
policy  was  charged  to  such  agent, 
and,  upon  its  being  canceled,  the  un- 
earned portion  thereof  was  credited 
to  such  agent.  It  does  not  appear 
that  this  was  done  either  at  the  re- 
quest or  with  the  knowledge  of  the 
plaintiff,  for  aft^  the  fire  occurred, 
and  before  the  commencement  of 
this  action,  she  tendered  the  full 
amount  of  the  premium  to  the  de- 
fendant.   The  claim  is  made  that 


Digitized  by  VjOOQIC 


1662 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A.LJL 


this  payment,  if  it  can  be  called 
such,  by  the  agent  to  the  company, 
inured  to  the  benefit  of  the  plaintiff, 
and  was  in  law  a  payment  by  her,  so 
far  as  the  insurance  company  was 
concerned,  of  the  premium.  With- 
out citing  any  authorities  upon  that 
question,  it  seems  to  me  that,  even 
if  it  should  be  considered  payment 
by  the  agent  instead  of  a  mere  reg- 
ulation of  the  accounts  between  the 
company  and  the  agent,  it  is  not  one 
that  inures  to  the  benefit  of  the 
plaintiff.  She  did  not  request  it;  it 
does  not  even  appear  that  she  knew 
that  it  had  been  done ;  so  far  as  the 
evidence  shows,  the  only  communi- 
cation that  was  made  to  her  was  in 
asking  her  to  pay  the  premium,  and 
to  inform  her  that  the  policy  would 
be  canceled  if  it  was  not.  As  a  mat- 
ter of  fact  she  did  not  pay  a  dollar, 
and  did  not  offer  to  pay  the  pre- 
mium until  after  her  property  had 
been  destroyed  by  fire.  There  was 
neither  prior  authority  nor  subse- 
quent ratification.  The  agent  was 
not  her  agent,  but  the  agent  of 
the  company.  She  never  ratified  the 
account  before  th?  fire,  because  she 
did  not  know  that  it  had  been  done. 
She  did  not  ratify  it  after  the  fire, 
and  before  the  commencement  of 
this  action,  but,  on  the  contrary, 
tendered  the  amount  of  the  pre- 
mium, assuming  it  to  be  unpaid.  It 
seems  to  me  that  the  transaction 
was  a  mere  matter  of  accounts  be- 
tween the  defendant  and  its  agent, 
of  which  the  plaintiff  cannot  take 
advantage." 

The  appellant,  however,  relies  up- 
on the  testimony  of  Mr.  Nice  as 
sufficient  evidence  of  payment  of  the 
premium  to  require  the  trial  court 
to  submit  the  question  to  the  jury. 
The  testimony  of  Mr.  Nice,  as  set 
out  in  the  record,  is  as  follows: 
"The  witness  took  charge  of  Mr. 
Amos's  affairs  after  the  accident, 
and  he  saw  Mr.  Weeks.  The  wit- 
ness did  not  know  Mr.  Weeks  at  that 
time,  but  understood  his  name  to  be 
Kirk.  Mr.  Singer  called  him  Kirk. 
The  witness  had  a  conversation  with 
Mr.  Weeks  on  June  4th,  the  day 
after  Mr.  Amos  was  hurt.    The  wit- 


ness went  to  Mr.  Singer's  office ;  the 
time  was  4  o'clock  in  the  afternoon 
of  June  4.  I  had  some  information 
which  caused  me  to  call  him  up  and 
advise  him  that  I  was  coming  up, 
and  asked  him  if  he  would  get  his 
agent  who  wrote  the  policy  for  Mr. 
Amos.  Mr.  Weeks  was  there,  and 
Mr.  Singer  introduced  him  to  me  as 
Kirk,  and  I  was  under  the  impres- 
sion that  his  name  was  Kirk.  I  was 
there  for  the  purpose  of  finding  out 
whether  the  policy  of  Mr.  Amos  was 
in  force,  and  I  asked  Mr.  Weeks  if 
the  premium  on, that  policy  which 
the  company  had  written  for  Mr. 
Amos  had  been  paid,  and  he  told  me 
that  the.  premium  had  been  paid.  I 
said:  *The  policy  is  in  force  then?' 
He  said :  'No,  I  have  canceled  it.'  I 
said:  'Did  you  cancel  it  at  the  re- 
quest of  Mr.  Amos?'  He  said,  'No;' 
and  I  said,  'Did  you  have  any  au- 
thority to  cancel  that  policy  for  Mr. 
Amos?'  and  he  said,  'No ;'  and  I  said, 
'Did  Mr.  Amos  know  that  you  had 
canceled  this  policy?'  and  he  said, 
'I  don't  know ;'  and  I  said,  'Why  did 
you  cancel  the  policy?'  and  he  said, 
'I  wanted  my  money;  I  got  tired  of 
waiting.'  And  I  said,  'Did  you  ask 
Mr.  Amos  for  his  money?'  and  he 
said,  'Oh,  yes ;'  and  I  said,  'What  did 
he  say?'  'He  said  he  was  going  to 
pay  me,  and  he  told  me  that  he  had 
some  money  coming  to  him  from 
Mr.  Singer;'  and  I  said,  'Did  you  see 
Mr.  Singer?'  and  he  said,  'Yes;'  and 
I  said,  "Then  why  did  you  cancel  the 
policy  without  instructions  from  Mr. 
Amos?'  and  he  said,  'Why,  I  just  did 
it;'  and  I  said,  'That  is  the  most 
high-handed  proceeding  that  I  ever 
heard  of.'  He  told  me  that  he  had 
paid  the  premium  at  the  request  of 
Mr.  Amos,  and  I  said,  'That  is  a  civil 
matter  between  you  and  Mr.  Amos, 
and  you  had  no  right  in  the  world  to 
cancel  that  policy  without  Mr. 
Amos's  consent,'  and  I  said,  1  am 
going  to  take  charge,  and  take  this 
matter  into  every  court  in  the  land.' 
I  probably  used  some  profanity.  He 
said,  'You  can't  take  charge  unless 
the  man  is  dead;  is  he  dead?'  I 
said,  'No,  but  he  will  not  live  very 
long.' " 
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Appeal— 
Tvltbdrawal 
from  Jury — 
•amnnption    of 
trntb  of 
evidence. 


It  must  be  conceded  that  no  part 
of  the  premium  for  the  renewal  of 
the  policy  for  the  year  beginning 
December  29th,  1914,  was  paid  by 
Mr.  Amos.  The  statements  of  Mr. 
Weeks  as  testified  to  by  Mr.  Nice  are 
to  that  effect,  for  he  says  that  Mr. 
Weeks  told  him  that  he,  Mr.  Weeks, 
paid  the  premium,  and  that  he  had 
the  policy  canceled  because  he  was 
tired  waiting  for  his  money.  The 
only  part  of  this  testimony  that 
gives  any 'color  to  the  contention  of 
the  plaintiff  is  the  statement  that 
Mr.  Weeks  said  that  he  paid  the 
premium  at  the  request  of  Mr. 
Amos.  Mr.  Weeks  denied  that  he 
made  any  such  statement  to  Mr. 
Nice,  but  in  pass- 
ing upon  the  prayer 
withdrawing  the 
case  from  the  jury 
we  must  assume 
the  truth  of  Mr.  Nice's  ^testimony. 
Assuming  then  that  Mr.  Weeks 
told  Mr.  Nice  that  be  had  paid 
the  premium  at  the  request  of 
Mr.  Amos,  the  question  is,  Is  that 
statement  by  Mr.  Weeks,  when 
considered  in  connection  with  the 
testimony  of  the  plaintiff's  wit- 
ness, James  W.  Meadow,  as  to  the 
course  of  dealing  between  the 
company  and  its  agent,  sufficient  to 
justify  a  finding  that  the  renewal 
I  premium  was  actually  paid  to  the 
company  for  Mr.  Amos?  Now  the 
testimony  of  Mr.  Meadow  shows 
that  what  was  actually  done  was 
that  Mr.  Weeks,  in  accordance  witJi 
the  regular  course  of  dealing  be- 
tween the  company  and  its  agent, 
sent  the  company  its  share  of  the 
premium  fof  the  renewal  of  the  pol- 
icy, and  that  the  company  received  it 
on  the  30th  of  December,  1914;  that 
neither  the  company  nor  Mr.  Weeks 
regarded  that  payment  by  Mr. 
Weeks  as  a  payment  by  or  for  Mr. 
Amos  of  the  renewal  premium;  that 
Mr.  Weeks  never  countersigned  or 
delivered  the  renewal  agreement  to 


Mr,  Amos,  and  that,  accordingly, 
when  Mr.  Weeks  returned  the  agree- 
ment to  the  compMiy  because  of  Mr. 
Amos's  failure  to  pay  the  premium, 
the  company  canceled  the  policy 
and  returned  to  Mr.  Weeks  the  part 
of  the  premium  it  had  received  from 
him.  Under  such  circumstances,  the 
statement  by  Mr.  Weeks  to  Mr. 
Nice,  that  he  paid  Bvidenee- 
the  premium  at  the  effect  of 
request  of  the  in-  •*-*'^»"*- 
sured,  cannot  be  regarded  as  evi- 
dence to  show  that  the  premium  was 
in  fact  paid  by  Mr.  Weeks  for  Mr. 
Amos.  The  company  did  not  ac- 
cept the  money  received  from  Mr. 
Weeks  as  a  payment  of  the  pre- 
mium, and  Mr.  Weeks  did  not  so  in- 
tend it,  and  there  is  not  a  sugges- 
tion in  the  testimony  of  Mr.  Nice 
that  Mr.  Amos  understood  that  the 
premium  had  been  paid  for  him. 
The  payment  made  by  Mr.  Weeks 
to  the  company  did  not,  therefore, 
create  any  obligation  on  the  part  of 
the  company  to  Mr.  Amos,  or  any 
obligation  on  the  part  of  Mr.  Amos 
to  J&.  Weeks. 

We  are  not  required,  in  this  case, 
to  determine  whether  an  agent  of 
an  insurance  company  can,  without 
the  knowledge  or  the  consent  of  the 
company,  pay  the  premium  due  by 
a  policyholder  so  as  to  bind  the 
company.  The  only  question  with 
which  we  are  here  concerned  is 
whether  the  record  contains  any 
legally  sufScient  evidence  of  pay- 
ment of  the  premium,  and  we  con- 
cur in  the  conclusion  of  the  court 
below  that  it  does  not.  We  will 
therefore  affirm  the  judgment,  with- 
out, however,  approving  the  form  of 
the  prayer  granted  at  the  conclusion 
of  the  testimony  in  the  case,  which . 
refers  only  to  the  evidence  offered 
by  the  plaintiff. 

Judgment  affirmed,  with  costs. 

Petition    for    rehearing    denied, 
March  2,  1918. 
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buunuBoe:  oonditiooal  payment  of  premhim  by  inmrer't  agent,  or  charpng  at 

premhim  to  him. 


This  note  does  oot  deal  with  the 
power  of  insurance  agents  to  bind  the 
insurer  by  extending  credit  for  pre- 
miums, nor  with  the  validity  or  effect 
of  private  agreements  by  agents  with 
the  insured  to  pay  premiums,  nor  with 
the  effect  of  an  agent's  taking  a  note 
for  the  premium  where  it  does  not  ap- 
pear that  the  insurer  charged  him 
therewith. 

Where  the  insurer  and  its  agent  do 
not  regard  the  transaction  as  a  pay- 
ment, and  it  does  not  take  place  in 
pursuance  of  an  agreement  with  the 
insured,  or  with  his  knowledge,  it  is 
'  generally  held,  in  accord  with  the  con- 
clusion reached  in  the  reported  case 
(Amos  v.  United  States  Casualty  Co. 
ante,  1658),  that  as  between  the  insur- 
er and  the  insured  no  payment  of  the 
premium  is  effected  by  reason  of  the  in- 
surer's conditionally  charging  the 
premium  to  the  agent,  or  of  a  con- 
ditional remittance  by  the  agent,  the 
intention  of  the  parties  being  that  in 
case  of  nonpayment  by  the  insured 
the  money  shall  be  returned  and  the 
agent  credited  with  the  amount.  Mar- 
shall V.  Farmers  &  B.  L.  Ins.  Co. 
(1916)  98  Kan.  502,  169  Pac.  17; 
Brown  v.  Massachusetts  Mut.  L.  Ins. 
Co.  (1879)  59  N.  H.  298,  47  Am.  Rep. 
206;  Van  Wert  v.  St.  Paul  F.  &  M. 
Ins.  Co.  (1875)  90  Hun,  465,  86  N.  Y. 
Supp.  64;  Wright  v.  Equitable  Life 
Assur.  Soc.  (1876)  9  Jones  &  S.  (N. 
Y.)  1;  Acey  v.  Femie  (1840)  7  Mees. 
A  W.  150,  151  Eng.  Reprint,  717,  10 
L.  J.  Exch.  N.  S.  9. 

Thus,  it  has  been  held  that  the  fact 
that  the  insurer,  according  to  custom, 
eharged  the  premium  to  its  agent 
when  it  issued  a  policy,  did  not  amount 
to  a  payment  thereof  where  it  was  not 
regarded  by  the  company  as  such, 
and  was  not  known  to  the  insured,  or 
understood  by  him  as  a  payment. 
Brown  v.  Massachusetts  Mut.  L.  Ins. 
Go.  (1879)  59  N.  H.  298,  47  Am.  Rep. 
205. 

And  no  payment  inuring  to  the  in- 
sured's benefit  results  from  the  in- 


surer's charging  its  agent  on  its  books 
with  the  amount  of  the  premium,  and, 
upon  cancelation  of  the  policy,  credit- 
ing the  unearned  premium'  to  the 
agent,  where  this  was  not  done  with 
the  insured's  knowledge,  or  at  his  re- 
quest. Van  Wert  v.  St.  Paul  F.  &  M. 
Ins.  Co.  (1875)  90  Hun,  465,  36  N.  Y. 
Supp.  54. 

And  in  Marshall  v.  Farmers  &  B. 
L.  Ins.  Co.  (1916)  98  Kan.  502.  159 
Pac.  17,  the  custom  existing  between 
the  insurer  and  its  agent  of  condi- 
tionally charging  the  latter  with  the 
company's  portion  of  the  premium  on 
the  issuance  of  a  policy,  done  with  tiie 
understanding  that  if  the  insured  did 
not  pay  a  note  given  for  the  premium 
the  charge  against  the  agent  would  be 
remitted,  was  held  not  a  payment  of 
the  premium  as  between  the  company 
and  the  insured,  the  court  stating  that 
the  methods  between  the  company  and 
its  agent  of  adjusting  their  business 
were  no  concern  of  the  insured  or  the 
beneficiary. 

And  in  Wright  v.  Equitable  Life 
Assur.  Soc.  (1876)  9  Jones  &  S.  (N. 
Y.)  1,  it  was  held  that  the  evidence 
was  insufficient  to  show  an  actual  or 
constructive  pasrment  of  the  premium, 
and  sustain  a  judgment  on  the  policy, 
where  the  testimony,  in  substance,  was 
to  the  effect  that  the  insurer  had,  with- 
out the  knowledge  of  the  insured  or 
the  agent,  charged  the  premium  to  the 
latter,  and  that  subsequently,  on  a  set- 
tlement between  the  agent  and  the  in- 
surer, the  charge  for  the  policy  had 
been  marked  off,  and  instructions  that 
the  charge  to  the  agent  would  be  giv- 
ing credit  to  the  insured  and  would 
constitute,  in  judgment  of  law,  a  pay- 
ment of  the  premium,  were  held  er- 
roneous. 

And  in  Acey  v.  Femie  (Eng.)  supra, 
there  was  held  to  have  been  no  pay- 
ment of  the  premium,  as  between  the 
insurer  and  insured,  although  the  for- 
mer charged  the  agent  with  the  amount 
of  the  premium  in  accordance  with  an 
instruction  by  the  company  that,  if  the 
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agent  failed  to  give  notice  of  nonpay- 
ment of  premiums  within  fifteen  days 
of  the  time  they  were  due,  they  would 
be  charged  to  him,  the  court  stating 
that  this  operated  as  a  penalty  on  the 
agent,  and  did  not  authorize  third  per- 
sons to  take  advantage  of  it. 

Where,  however,  it  appears  that 
the  parties  intended  to  substitute  the 
agent  as  the  insurer's  debtor  for  the 
premium,  a  charge  therefor  against  ' 
him  by  the  company  has  been  held  to 
operate  as  a  payment  as  between  the 
company  and  the  insured.  Fidelity  & 
C.  Co.  V.  Willey  (1897)  25  C.  C.  A. 
593,  39  U.  S.  App.  599,  80  Fed.  497, 
affirming  (1896)  77  Fed.  961;  Bang  v. 
Farmerville  Ins.  &  Bkg.  Co.  (1876) 
1  Hughes,  290,  Fed.  Cas.  No.  838;  Wil- 
liams V.  Empire  Mut.  Annuity  &  L. 
Ins.  Co.  (1910)  8  Ga.  App.  303,  68  S. 
E.  1082;  Perea  v.  State  L.  Ins.  Co. 
(1910)  15  N.  M.  399,  110  Pac.  559; 
Buckley  v.  Citizens'  Ins.  Co.  (1907) 
188  N.  Y.  399,  13  L.R.A.(N.S.)  889,  81 
N.  E.  165;  Train  v.  Holland  Purchase 
Ins.  Co.  (1875)  62  N.  Y.  598;  Lebanon 
Mut.  Ins.  Co.  V.  Hoover  (1886)  113 
Pa.  591,  57  Am.  Rep.  511,  8  Atl.  163; 
Wytheville  Ins.  &  Bkg.  Co.  v.  Teiger 
(1893)  90  Va.  277,  18  S.  E.  195. 

Thus,  in  Lebanon  Mut.  Ins.  Co.  v. 
Hoover  (1886)  113  Pa.  591,  57  Am. 
Rep.  511,  8  Atl.  163,  it  was  held  that 
the  insurer  could  not  rely  on  a  pro- 
vision avoiding  the  policy  in  case  of 
nonpayment  of  the  premiums,  where 
there  was  a  mutual  understanding 
that  the  agent  should  be  treated  as 
the  insurer's  debtor  for  the  premiums, 
and  pay  therefor  when  an  account  was 
rendered,  and  that  as  between  the 
agent  and  the  insured  the  latter  was  to 
have  credit  in  paying  his  premiums, 
and  the  insured  paid  the  premium  in 
accordance  with  such  agreement,  al- 
though not  until  after  a  loss  had  oc- 
curred. 

And  in  Train  v.  Holland  Purchase 
Ins.  Co.  (1875)  62  N.  Y.  598,  it  was 
held  immaterial  that  the  premium  was 
not  in  fact  paid  by  the  insured,  where 
it  appeared  that  a  usage  existed  be- 
tween the  insurer  and  the  agent, 
whereby  the  former  charged  the  latter 
with  the  premiums  upon  all  policies 
applied  for,  and  at  stated  periods  set- 
2  A.L.R.— 105. 


tlements  were  made,  and  in  accord- 
ance with  this  arrangement  the  agent 
applied  for  a  policy  under  an  agree- 
ment with  the  applicant  that  the  in- 
surer would  charge  the  premium  to 
the  agent,  and  that  the  latter  would 
give  applicant  credit  for  the  premium. 

And  where  the  insurer's  agent  takes 
the  insured's  note,  payable  to  himself, 
instead  of  collecting  the  premium  in 
cash,  and  the  amount  thus  represented 
is  charged  to  the  agent  by  the  insurer 
with  the  agent's  consent,  this  consti- 
tutes a  payment  of  the  premium,  and 
the  nonpayment  of  the  note  will  not 
avoid  the  policy  under  a  forfeiture 
provision  contained  therein.  Williams 
v.  Empire  Mut.  Annuity  &  L.  Ins.  Go. 
(1910)  8  Ga.  App.  303,  68  S.  E.  1082. 

And  in  Perea  v.  State  L.  Ins.  Co. 
(1910)  15  N.  M.  399,  110  Pac.  559,  it 
was  held  that  the  insurer  could  not 
defend  on  the  ground  that  a  premium 
note  was  not  paid  when  due,  where  it 
appeared  that  the  note  was  given  to 
the  insurer's  agent,  and  that  the  com- 
pany charged  the  part  of  the  premium 
due  to  it  to  the  agent  at  once  and 
issued  the  usual  receipt  to  the  insured, 
the  court  stating  that  the  conduct  of 
the  company  in  charging  the  premium 
to  the  agent, 'and  the  act  of  the  agent 
in  taking  a  note  to  himself,  operated 
as  a  transfer  of  the  insured's  indebt- 
edness to  the  agent,  and  consequently 
as  a  payment  to  the  company. 

And  in  Wytheville  Ins.  &  Bkg.  Co.  v. 
Teiger  (Va.)  supra,  where  there  was 
no  direct  evidence  that  it  was  the  in- 
surer's practice  to  charge  the  agents 
personally  with  the  premiums  on  pol- 
icies sent  to  them,  but  there  was  testi- 
mony raising  an  inference  that  this 
was  done,  the  court  stated  that  if  the 
premiums  were  in  fact  so  charged, 
then  as  between  the  insured  and  the 
company  the  premium  was  paid  when 
the  policy  was  delivered,  and  observed 
that  the  rule  was  well  settled  that 
where  the  agent  gives  credit  and  the 
amount  is  charged  to  him  by  the  in- 
surer the  transaction  is  equivalent  to 
payment. 

And  in  Fidelity  &  C.  Co.  v.  Willey 
(Fed.)  supra,  where,  as  was  the  cus- 
tom between  the  insurer  and  its  gen- 
eral agent,  the  company  charged  the 


Digitized  by 


Google 


1666 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[2  A,L.Rj 


latter  with  the  premiums  on  a  renewal 
transmitted  to  him  for  delivery,  and 
the  agent  delivered  the  policy  to  the 
insured  without  payment  of  the  pre- 
mium, it  was  held  that  the  insured's 
indebtedness  was  transferred  to  the 
agent,  and  that  as  between  the  insurer 
and  insured  there  was  a  payment,  and 
that  a  provision  of  the  policy  for  pre- 
payment of  the  premium  could  not  be 
set  up  in  avoidance  of  it. 

And  in  Buckley  v.  Citizens'  Ins.  Co. 
(1907)  188  N.  Y.  399,  13  L.R.A.{N.S.) 
889,  81  N.  E.  165,  it  was  held  that  the 
first  premium  on  a  policy  must  be 
deemed,  as  between  the  insurer  and 
the  insured,  to  have  been  paid  at  the 
time  the  former's  general  agents  ex- 
tended credit  to  the  insured,  where  the 
premium  was  charged  to  the  agents  in 
their  account  with  the  insurer,  pur- 
suant to  the  general  course  of  dealing 
between  them,  which  disregarded  any 
arrangement  the  agents  might  make 
with  the  insured  as  to  credit,  notwith- 
standing that  a  note  for  the  premium 
given  by  the  insured  to  the  agents  did 
not  mature  until  after  an  attempt  had 
been  made  to  cancel  the  policy,  nor 
until  after  the  destruction  of  the  prop- 
erty, and  that  upon  maturity  it  was 
taken  up  by  the  agents,*  who  had  dis- 
counted it,  and  was  still  held  by  them 
at  the  time  of  the  action  on  the  policy, 
they  having  been  credited  in  the  mean- 
time in  their  account  with  the  com- 
pany with  the  amount  of  the  premium 
unearned  at  the  time  of  the  attempted 
cancelation. 

And  in  Bang  v.  Farmville  Ins.  & 
Bkg.  Co.  (1876)  1  Hughes,  290,  Fed. 
Cas.  No.  838,  where,  according  to  cus- 
tom, an  insurance  agent  delivered  a 
policy  to  a  broker  and  with  his  knowl- 
edge charged  him  with  the  premium 
on  the  agent's  books,  and  credited  the 
insurer  with  the  premium,  and  it  ap- 
peared that  it  was  the  insurer's  cus- 


tom to  charge  premiums  to  its  agents, 
it  was  held  that  it  could  not  avoid  the 
policy  for  nonpayment  of  premiums, 
although  it  provided  that  the  insurer 
should  not  be  liable  until  the  premium 
was  actually  paid,  and  that  anything 
less  than  a  specific  agreement  clearly 
expressed  in  the  policy  should  not  be 
construed  as  a  waiver  of  any  printed 
condition. 

And  in  White  v.  Connecticut  F.  Ins. 
Co.  (1876)  120  Mass.  330,  the  evidence 
was  held  sufiicient  to  justify  a  finding 
that  the  insurer  accepted  the  credit 
given  by  its  general  agent  to  a  broker 
as  a  payment  of  the  premium,  within 
a  provision  of  the  policy  that  the  com- 
pany should  not  be  liable  on  the  policy 
until  the  prem'ium  was  actually  paid, 
where  there  was  evidence  that  it  was 
the  usual  course  of  business  for  the 
general  agent  to  deliver  policies  to  the 
broker  without  requiring  cash  pay- 
ment of  premiums,  but  to  charge  the 
broker  individually,  and  render  a 
monthly  statement,  and  that  a  large 
number  of  the  company's  policies,  with 
its  knowledge,  had  been  issued  to 
brokers  in  this  way,  and  that  the  pol- 
icy in  suit  was  so  delivered. 

In  Elkins  v.  Susquehanna  Mat.  F. 
Ins.  Co.  (1886)  113  Pa.  386,  6  Atl.  224, 
it  was  held  that  the  question  whether 
the  insurer  had  waived  a  requirement 
of  prepayment  of  the  premium  by  the 
insured  should  have  been  left  to  the 
jury,  there  being  evidence  in  part  that 
the  agent  had  power  to  deliver  policies 
and  collect  the  premium ;  that  the  com- 
pany looked  to  him  for  a  return  of  the 
policy  or  the  premium,  that  on  deliv- 
ery of  a  policy  he  was  obligated  to  pay 
the  premium,  that  he  kept  an  account 
with  the  company  and  charged  himself 
with  the  premiums  as  the  policies  were 
delivered,  and  that  this  custom  was 
followed  in  the  case  at  bar. 

J.  T.  W. 
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CHARLES  S.  SMITH 

V. 

DONALD  MacKAY  HILL  et  al.,  Exrs.,  etc.,  of  Warren  M.  HilL 

Maaeachusetts  Supreme  fuiUotal  Courts  February  Si,  1919. 

(232  Mass.  188,  122  N.  E.  310.) 

Evidence  —  proof  of  affimiatiye  defense. 

1.  Pleading  a  discharge  in  bankruptcy  in  an  action  ^o  enforce  a  judg- 
ment raises  an  affirmative  defense,  the  burden  of  proving  which  is  on 

defendant. 

\_See  note  on  this  question  beginning  on  page  1672.] 


—  burden  of  proof. 

2.  Plaintiff  by  asserting  in  his  dec- 
laration facts  which,  if  proved,  estab- 
lish a  liability  due  him  on  the  part  of 
defendant,  has  the  burden  of  proving 
these  facts. 

— action  on  jndgment. 

3.  One  suing  to  enforce  a  judgment 
makes  out  his  case  by  production  of  his 
judgment. 

— prima  facie  —  effect. 

4.  A  prima  facie  case  or  prima  facie 
evidence  does  not  change  the  burden 
of  proof. 

—  proving  discharge  in  bankruptcy. 

5.  One  pleading  a  discharge  in  bank- 
ruptcy against  enforcement  of  a  debt 
not  3v:heduled  in  the  proceedings  has 
the  burden  of  showing  notice  or  actual 
knowledge  of  the  proceedings  on  the 


part  of  the  creditors,  so  that  the  claim 
was  barred  by  the  proceedings. 
Bankruptcy  —  discharge  —  bar  of 
debtor. 

6.  A  discharge  in  bankruptcy  is  a 
bar  to  debts,  because  creditors  have 
had  opportunity  to  be  heard  in  the 
bankruptcy  courts  upon  the  matters 
there  in  litigation,  have  had  the  privi- 
lege of  proving  their  claims,  and  of 
sharing  in  the  distribution  of  the  as- 
sets of  their  debtors. 

Evidence  —  burden  of  proof  —  bar  of 
judgment. 

7.  Ordinarily,  one  who  asserts  the 
binding  force  of  a  judgment  by  any 
court  must  show  jurisdiction  by  that 
court  over  the  person  sought  to  be 
charged  with  the  force  of  the  judg- 
ment. 


Exceptions  by  defendants  to  rulings  of  the  Superior  Court  for  Suffolk 
County  made  during  the  trial  of  an  action  brought  to  enforce  a  judgment, 
which  resulted  in  a  verdict  for  plaintiff.    Overruled. 

The  facts  are  stated  in  the. opinion  of  the  court. 


Mr.  Irving  F.  Carpenter,  for  de- 
fendants : 

The  discharge  in  bankruptcy  of  War- 
ren M.  Hill  was  properly  pleaded  by 
the  defendants  and  received  in  evi- 
dence. Such  discharge  was  prima  facie 
evidence  that  the  plaintiiTs  debt  was 
properly  scheduled  and  that  the  plain- 
tiff was  duly  notified  of  the  defendant's 
bankruptcy.  Such  discharge  is  a  prima 
facie  release  from  all  provable  debts. 

Waller  v.  Edwards,  Litt.  Sel.  Cas. 
(Ky.)  348. 

Failure  to  schedule  a  debt  will  ren- 
der a  discharge  inoperative  against  one 
who  did  not  receive  notice  or  have 
knowledge  of  the  proceedings  in  bank- 
ruptcy, but  there  must  be  evidence  of 


notice  or  knowledge.  That  fact  cannot 
be  presumed. 

Re  Peterson,  137  App.  Div.  435,  121 
N.  Y.  Supp.  738;  Davis  v.  Findley,  — 
Ala.  — ,  78  So.  869;  Remington,  Bankr. 
2d  ed.  §  2777;  Laffoon  v.  Kerner,  138 
N.  C.  281,  50  S.  E.  654 ;  Delta  County 
Bank  v.  McGranahan,  37  Wash.  307,  79 
Pac.  796;  Dycus  v.  Brown,  135  Ky.  140, 
28  L.R.A.(N.S.)  190,  121  S.  W.  1010; 
Broadway  Trust  Co.  v.  Manheim,  47 
Misc.  415,  95  N.  Y.  Supp.  93;  Thomson 
v.  Caverley,  148  111.  App.  295;  Perry 
Naval  Stores  Co.  v.  Caswell,  63  Fla. 
552,  67  So.  660. 

As  the  discharge  by  the  express 
terms  of  the  statute  is  operative  when 
the  creditor  has  notice  or  actual  knowl- 
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edge  of  the  proceedings  in  bankruptcy, 
the  burden  falls  upon  the  plaintiff  to 
prove  the  exception.  He  must  show 
that  his  claim  is  not  within  the  terms 
of  the  bankrupt's  discharge. 

Laffoon  v.  Kerner,  138  N.  C.  281,  50 
S.  E.  654;  Gatliff  v.  Mackey,  31  Ky.  L. 
Rep.  947,  104  S.  W.  379;  Beck  &  G. 
Hardware  Co.  v.  Crum,  127  Ga.  94,  56 
S.  £.  242;  Stevens  v.  King,  16  App. 
Div.  377,  44  N.  Y.  Supp.  893;  Re  Grout, 
88  Vt.  318,  92  Atl.  646,  Ann.  Gas. 
1917A,  210;  Re  Peterson,  64  Misc.  217, 
118  N.  Y.  Supp.  1077,  137  App.  Div. 
485,  121  N.  Y,  Supp.  738,  68  Misc.  10, 
124  N.  Y.  Supp.  907;  Ailing  v.  Straka. 
118  111.  App.  184;  Claflin  v.  Wolff,  88 
N.  J.  L.  308,  96  Atl.  73;  Sherwood  v. 
Mitchell,  4  Denio,  435;  Meyer  v.  Bar- 
tels,  56  Misc.  621,  107  N.  Y.  Supp.  778; 
Van  Norman  v.  Young,  228  111.  425,  81 
N.  E.  1060;  Hallagan  v.  Dowell,  — 
Iowa,  — ,  139  N.  W.  883;  Hilton  v. 
White,  171  App.  Div.  931,  156  N.  Y. 
Supp.  9;  Merchants'  Bank  v.  Miller, 
176  App.  Div.  412,  162  N.  Y.  Supp. 
999;  Kreitlein  v.  Ferger,  238  U.  S.  21, 
59  L.  ed.  1184,  35  Sup.  Ct.  Rep.  685, 
reversing  52  Ind.  App.  199,  97  N.  E. 
819,  98  N.  E.  1005;  Collier,  Bankr.  11th 
ed.  p.  443 ;  Parker  v.  Murphy,  215  Mass. 
72,  102  N.  E.  85;  Wylie  v.  Marinofsky, 
201  Mass.  583,  88  N.  E.  448. 

Mr.  Prescott  Keyes,  for  plaintiff : 

The  refusal  to  give  the  rulings  re- 
quested as  to  burden  of  proof  was  in 
exact  conformity  with  the  law  of  Mas- 
sflcliu  setts 

Parker  v.  Murphy,  215  Mass.  72,  102 
N.  E.  85. 

Rugg,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

This  is  an  action  upon  a  judgment 
recovered  against  Warren  M.  Hill 
on  May  2,  1904.  The  defense  is  a 
discharge  in  bankruptcy.  After  the 
commencement  of  this  action  the 
defendant  died,  and  the  defense  is 
conducted  by  his  executors.  The 
plaintiff  introduced  evidence  that 
the  judgment  was  unsatisfied,  and 
rested.  The  defendants  introduced 
a  certified  copy  of  the  discharge  of 
Warren  M.  Hill  granted  on  Decem- 
ber 3,  1912,  and  rested.  The  plain- 
tiff then  showed  in  rebuttal  a  cer- 
tified copy  of  the  schedule  of  credi- 
tors in  bankruptcy  filed  by  Warren 
M.  Hill,  in  which  the  name  of  the 
plaintiff  did  not  appear.  There  was 
no    further    evidence.     The   judge 


ruled  as  requested  by  the  defend- 
ants (1)  that  the  certified  copy  of 
the  discharge  in  bankruptcy  made  a 
prima  facie  case  that  the  plaintiff's 
debt  was  properly  scheduled,  and 
that  he  was  duly  notified  of  the 
debtor's  bankruptcy;  (2)  that  the 
burden  was  upon  the  plaintiff  to 
show  that  his  debt  or  judgment  was 
not  scheduled  according  to  law  in 
the  bankruptcy  court;  (3)  that  the 
bankruptcy  proceedings  were  regu- 
lar;  and    (4)    that   the  plaintiff's 
claim  was  provable  in  bankruptcy. 
but  refused  to  rule  that  the  bur- 
den was  upon  the  plaintiff  to  show 
that  he  was  not  notified  of  the  debt- 
or's bankruptcy  and  had  no  knowl- 
edge  thereof,   and   found  for  the 
plaintiff.    The  case  comes  here  on 
the  defendants'  exceptions  to  the  re- 
fusals to  rule,  and  to  the  finding. 
The     questions     presented     relate 
wholly  to  the  burden  of  proof. 

The  statement  of  the  general 
rule  as  to  the  burden  of  proof  is 
plain.  The  plain-  e^,,,^,,^ 
tiff,  by  asserting  m  b«riie«  »t 
his  declaration  facts  """'*• 
which,  if  proved,  establish  a  liabil- 
ity to  him  on  the  part  of  the  de- 
fendants, has  the  burden  of  proving 
those  facts.  It  was  said  by  Chief 
Justice  Shaw  in  Powers  v.  Russell, 
13  Pick.  69,  at  pages  76,  77,  that 
"where  the  party  having  the  bur- 
den of  proof  establishes  a  prima 
facie  case,  and  no  proof  to  the  con- 
trary is  offered,  he  will  prevail. 
Therefore  the  other  party,  if  he 
would  avoid  the  effect  of  such  prima 
facie  case,  mu|it  produce  evidence  of 
equal  or  greater  weight  to  balance 
and  control  it,  or  he  will  fail.  Still 
the  proof  upon  both  sides  applies 
to  the  affirmative  or  negative  of  one 
and  the  same  issue,  or  proposition 
of  fact;  and  the  party  whose  ease 
requires  the  proof  of  that  fact  has 
all  along  the  burden  of  proof.  It 
does  not  shift,  though  the  weight 
in  either  scale  may  at  times  pre- 
ponderate. But  where  the  party 
having  the  burden  of  proof  gives 
competent  and  prima  facie  evidence 
of  a  fact,  and  the  adverse  party,  in- 
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Stead  of  producing  proof  which 
would  go  to  negative  the  same 
proposition  of  fact,  proposes  to  show 
another  and  a  distinct  proposition 
which  avoids  the  effect  of  it,  there 
the  burden  of  proof  shifts,  and  rests 
upon  the  party  proposing  to  show 
the  latter  fact."  Hughes  v.  Wil- 
liams, 229  Mass.  467,  118  N.  E.  914, 
and  cases  collected. 

See  Com.  v.  Thurlow,  24  Pick. 
374,  380,  381. 
Applying  this  rule  to  the  case  at 
bar,  it  is  clear  that 
the  plaintiff  made 
out  his  case  by  the 
production  of  his  judgment.  The 
defendants  did  not  attack  that  case, 
but  sought  to  avoid  its  force  by 
proof  of  another  independent,  dis- 
tinct, and  subsequent  fact,  namely, 
that  after  the  rendition  of  the 
judgment  Warren  M.  Hill  had  re- 
ceived a  discharge  in  bankruptcy. 
That  raised  a  new 
issue.  It  was  an 
affirmative  defense. 
The  burden  of  proving  it  rested  on 
the  defendants  as  the  parties  al- 
leging it.  That  burden  required 
the  proof  of  a  discharge  granted 
under  such  circumstances  as  would 
bar  the  plaintiff's  judgment.  The 
judge  ruled  that,  prima  facie,  that 
burden  was  sustained  by  proof 
of  the  discharge  in  bankruptcy. 
But  that  ruling  was  not  and  could 
not  rightly  have  been  to  the  ef- 
fect that  the  burden  of  proof  was 
shifted  to  the  plaintiff  upon  any 
phase  of  the  discharge  in  bank- 
ruptcy. As  was  said  by  Bigelow, 
J.,  in  Central  Bridge  Corp.  v.  But- 
ler, 2  Gray,  130,  at  132 :  "The  bur- 
den of  proof  and  the  weight  of  evi- 
dence are  two  very  different  things. 
The  former  remains  on  the  party 
affirming  a  fact  in  support  of  his 
case,  and  does  not  change  in  any  as- 
pect of  the  cause;  the  latter  shifts 
from  side  to  side  in  the  progress  of 
a  trial,  according  to  the  nature  and 
strength  of  the  proofs  offered  in 
support  or  denial  of  the  main  fact 
to  be  established." 
A  prima  facie  case  or  prima  facie 


evidence  does  not  change  the  bur- 
den of  proof.  It 
only  stands  until  its  Jg^l""  *"'**- 
weight  is  met  by 
evidence  to  the  contrary.  Carroll 
V.  Boston  Elev.  R.  Co.  200  Mass.  527, 
536,  86  N.  E.  793.  The  burden  of 
proof  continues  to  rest  upon  the 
party  who,  either  as  plaintiff  or  as 
defendant,  asserts  the  fact  neces- 
sary to  enable  him  to  prevail.  He 
must  ultimately  establish  that  fact 
before  he  can  become  entitled  to  a 
finding  or  verdict  in  his  favor,  and 
the  burden  rests  on  him  to  do  that, 
whatever  may  be  the  intervening 
effect  of  different  kinds' of  evidence, 
or  evidence  possessing  under  the 
law  varying  degrees  of  probative 
value. 

The  pleading  by  the  defendants 
of  the  discharge  in  bankruptcy  as 
a  bar  to  the  plaintiff's  claim  imposed 
on  them  the  burden  of  proving  it. 
Whatever  might  be  the  prima  facie 
effect  of  evidence  of  the  discharge 
in  bankruptcy  granted  by  a  court  of 
competent  jurisdiction,  the  burden 
of  proof  did  not  change  to  the  plain- 
tiff on  that  point,  for  the  reason 
that  the  assertion  of  bankruptcy  as 
a  bar  was  not  a  part  of  the  plaintiff's 
case,  but  on  the  issues  raised  by 
the  pleadings  was  alleged  by  the  de- 
fendants as  a  separate,  subsequent 
fact  in  avoidance  of  the  plaintiff's 
claim.  Hence,  the  burden  of  prov- 
ing a  discharge  of  such  nature  and 
granted  under  such  circumstances 
as  would  bar  the  plaintiff's  claim 
was  assumed  by  the  defendants  un- 
der the  pleadings  and  it  rested  upon 
them  to  the  end.  Wylie  v.  Marinof- 
sky,  201  Mass.  583,  88  N,  E.  448. 

This  conclusion  is  supported  in 
principle  by  Parker  v.  Murphy,  215 
Mass.  72,  75,  102  N.  E.  85.  It  seems 
to  us  to  be  supported  by  the  greater 
weight  of  well-reasoned  decisions  in 
other  jurisdictions.  Bailey  v.  Glea- 
son,  76  Vt.  115,  118,  56  Atl.  537; 
Wineman  v.  Fisher,  135  Mich.  604, 
608,  98  N.  W.  404;  Sloan  v.  Groll- 
man,  113  Md.  192,  194,  77  Atl.  577, 
Ann.  Cas.  1912A,  544 ;  Calmenson  v. 
Moudry,  137  Minn.  123,  126,  162  N. 
W.  1076 ;  Armstrong  v.  Sweeney,  73 
Neb.  775,  103  N.  W.  436;  Bogart  v. 


Cowboy  State  Bank  &  T.  Co.  —  Tex. 
Civ.  App.  — ,  182  S.  W.  678,  682; 
Bunting  Stone  Hardware  Co.  v. 
Alexander,  —  Tex.  Civ.  App.  — , 
190  S.  W.  1152,  1153.  There  are, 
however,  contrary  decisions.  Ailing 
V.  Straka,  118  HI.  App.  184;  Re 
Peterson,  137  App.  Div.  435,  121  N. 
Y.  Supp.  738;  Merchants'  Bank  v. 
Miller,  176  App.  Div.  412, 162  N.  Y. 
Supp.  999,  affirmed  without  opinion 
in  221  N.  Y.  490,  116  N.  E.  1060; 
Laffoon  v.  Kerner,  138  N.  C.  281, 
285,  50  S.  E.  654.  Other  decisions 
respecting  the  burden  of  proving 
that  the  nature  of  the  plaintiff's 
claim  is  such  as  not  to  be  within 
the  bar  of  a  discharge  in  bank- 
ruptcy are  not  necessarily  incon- 
sistent with  this  result.  Gatliff  v. 
Mackey,  31  Ky.  L.  Rep.  947,  104  S. 
W.  379 ;  Van  Norman  v.  Young,  228 
111.  425,  81  N.  E.  1060;  Hallagan  v. 
Dowell,  —  Iowa,  — ,  139  N.  W.  883, 
and  B.  F.  Roden  Grocery  Co.  v.  Les- 
lie, 169  Ala.  579,  53  So.  815,  related 
to  a  question  of  pleading.  The  dis- 
tinction between  the  burden  of 
proof,  the  weight  of  evidence  and 
the  prima  facie  effect  of  a  discharge 
in  bankruptcy  does  not  seem  to  have 
been  clearly  drawn  in  them. 

An  analysis  of  §  17  (a)  (3)  of  the 
Bankruptcy  Act  of  July  1,  1898,  1 
Fed.  Stat.  Anno.  2d  ed.  708,  as 
amended  by  Act  Feb.  5,  1903  (30 
Stat,  at  L.  550,  chap.  541,  32  Stat, 
at  L.  798,  chap.  487,  §  5,  Comp.  Stat. 
1916,  §  9601) ,  confirms  this  view.  It 
-is  as  follows:  "A  discharge  in 
bankruptcy  shall  release  a  bank- 
rupt from  all  his  provable  debts, 
except  such  as  .  .  .  have  not 
been  duly  scheduled  in  time  for 
proof  and  allowance,  with  the  name 
of  the  creditor  if  known  to  the 
bankrupt,  unless  such  creditor  had 
notice  or  actual  knowledge  of  the 
proceedings  in  bankruptcy." 

The  fair  implication  of  these 
words  is  that  the  person  who  asserts 
the  force  of  the  discharge  as  a  bar 
must  show,  in  those  instances  where 
the  debt  has  not  been  scheduled  as 
-proving  required  by  the  law 

diHciiarse  in  and  hcnce  is  with- 
bankruptcy.  j^^     ^^^     exceptlon 

to  the  bar  of  the  discharge  in  bank- 


ruptcy, that  nevertheless  the  debt 
is  barred  because  within  the  ex- 
cepted class  of  such  unlisted  debts 
belonging  to  creditors  who  either 
had  notice  or  actual  knowledge  of 
the  proceedings.     In  such  cases  it 
is  only  when  a  creditor  Js  shown  to 
belong  to  a  class  particularly   ex- 
cepted out  of  a  class  more  generally 
excepted  that  the  discharge  in  bank- 
ruptcy becomes  a  bar.    A  special  ex- 
ception is  thus  grafted  upon  another 
exception  to  the  chief  proposition 
that,  in  the  main,  a  discharge  in 
bankruptcy  relieves  the  debtor  from 
legal    obligation    to    his   creditors. 
The  burden  of  showing  an  excejj- 
tion  as  a  relief  from  the  apparent 
force  of  a  written  instrument  rests 
upon  the  party  asserting  it  in  many 
kinds  of  cases.     See,  for  example, 
A.  J.  Tower  Co.  v.  Southern  P.  Co. 
184  Mass.  472,  69  N.  E.  348;  Nichols 
V.   Commercial   Travelers'   EJastem 
Acci.  Asso.  221  Mass.  540,  546,  109 
N.  E.  449;  Hughes  v.  Williams,  229 
Mass.  467,  471,  118  N.  E.  914.    See 
Com.  V.  Boyer,  7  Allen,  306.    That 
principle  would  seem  to  be  equally 
applicable  to  an  exception  to  an  ex- 
ception to  a  general  principle. 

This  conclusion  is  consonant  with 
natural  justice.  A  discharge  in 
bankruptcy  under  the  terms  of  §  17 
of  the  Bankruptcy  Act  is  a  bar  to 
debts  because  cred-  B.ninr-p«e^- 
itors  have  had  an  aucharKe— b«r 
opportunity  to  be  "'  *•*•*"'■• 
heard  in  the  bankruptcy  courts  upon 
the  various  matters  there  in  litiga- 
tion, have  had  the  privilege  of  prov- 
ing their  claims,  and  of  sharing  in 
the  distribution  of  the  assets  of 
their  debtors.  Their  claims  thus 
have  become  res  judicata.  This  re- 
sult ensues  from  the  basic  proposi- 
tion that  the  bankruptcy  court  ac- 
quired jurisdiction  of  the  creditor, 
who  thus  has  had  his  day  in  court. 
But  if  the  creditor,  through  no  fault 
of  his  own,  but  wholly  through  the 
fault  of  the  debtor  upon  whom  is 
cast  that  duty  by  the  law,  has  no 
notice  or  knowledge  of  the  oppor- 
tunity afforded  him  to  appear  in  the 
bankruptcy  court,  there  appears  to 
be  no  natural  justice  in  holding  him 
bound  by  its  adjudications.    He  is  a 


narily  one  who  as- 
bardeii°^proof  scrts  the  binding 
l^XiJ^nt.  foJ^ce  of  a  judgment 

by  any  court  must 
show  jurisdiction  by  that  court  over 
the  person  sought  to  be  charged  with 
the  force  of  the  judgment.  He  as- 
sumes the  burden  of  proof  on  this 
point.  Eastman  v.  Cooper,  15  Pick. 
276,  285,  286,  26  Am.  Dec.  600;  Bis- 
sell  V.  Wheelock,  11  Cush.  277,  279. 

By  the  terms  of  §  17  the  discharge 
has  the  effect  to  bar  a  provable  debt 
only  when  it  was  scheduled  or  the 
creditor  had  notice  or  actual  knowl- 
edge of  the  proceedings.  If  these 
elements  do  not  exist,  then  the  cred- 
itor has  no  connection  with  the 
bankruptcy  proceedings.  A  mere 
proffer  of  a  discharge  in  bank- 
ruptcy, without  facts  to  show  that 
an  imscheduled  creditor  by  the 
terms  of  the  act  became  subject  to 
the  jurisdiction  of  the  bankruptcy 
court,  does  not  make  the  discharge 
effective  as  to  such  creditor.  As 
was  pointed  out  in  Birkett  v.  Co- 
lumbia Bank,  195  U.  S.  345,  at  page 
349,  49  L.  ed.  231,  232,  25  Sup.  Ct. 
Rep.  38,  39:  "Section  7  of  the 
Bankrupt  Law  of  1898  devolves 
a  number  of  duties  upon  the  bank- 
rupt, all  directed  to  the  purpose 
of  a  full  and  unreserved  expo- 
sition of  his  affairs,  property 
and  creditors.  Among  his  duties  he 
is  required  to  'prepare,  make  oath 
to,  and  file  in  the  court  ...  a 
list  of  his  creditors,  showing  their 
residences,  if  known,  if  unknown 
that  fact  to  be  stated,  the  amounts 
due  each  of  them.  ..."  To  the 
neglect  of  this  duty  the  law  attaches 
a  punitive  consequence." 

Then  follows  a  quotation  of  §  17 
(a)  (3)  hereinbefore  set  forth. 
That  consequence  could  hardly  be 
punitive  if,  when  it  had  appeared 
that  the  bankrupt  had  failed  signal- 
ly in  the  performance  of  this  duty 
by  omission  in  his  schedules  of  any 
reference  to  a  creditor  or  his  claim, 
the  creditor  still  had  the  burden  of 
proof  of  showing  that  he  was  not 
affected  by  the  discharge.  It  would 
seem  to  be  necessary,  in  order  to 
give  a  real  "punitive  consequence" 


ments  of  the  statute,  to  cast  upon 
the  bankrupt  or  his  representatives 
the  burden  of  proving  that  the  dis- 
charge affected  the  creditor.  It  fur- 
ther was  said  in  Birkett  v.  Colum- 
bia Bank,  195  U.  S.  at  page  350. 
"The  provisions  of  the  law  relied 
upon  by  the  plaintiff  in  error  [§§7, 
17,  38,  65]  are  for  the  benefit  of 
the  creditors,  not  of  the  debtor." 

Since  the  discharge  is  for  the 
benefit  of  the  debtor  and  not  of  the 
creditor,  there  would  seem  to  be  a 
defect  in  the  law  if  the  burden  of 
proving  negative  consequences  aris- 
ing from  the  default  of  the  debtor 
should  be  borne  by  the  creditor,  and 
not  by  the  debtor.  We  think  a  cor- 
rect construction  of  the  law  does 
not  lead  to  such  a  result. 

There  is  nothing  in  Kreitlein  v. 
Ferger,  238  U.  S.  21,  59  L.  ed.  1184, 
35  Sup.  Ct.  Rep.  685,  as  we  under- 
stand it,  at  all  inconsistent  with 
this  conclusion.  It  there  is  said  at 
page  26  of  238  U.  S. : 

"There  are  only  a  few  cases  deal- 
ing with  the  subject,  but  they  al- 
most uniformly  hold  that  where  the 
bankrupt  is  sued  on  a  debt  existing 
at  the  time  of  filing  the  petition, 
the  introduction  of  the  order  makes 
out  a  prima  facie  defense,  the  bur- 
den being  then  cast  upon  the  plain- 
tiff to  show  that,  because  of  the 
nature  of  the  claim,  failure  to  give 
notice,  or  other  statutory  reason, 
the  debt  sued  on  was  by  law  ex- 
cepted from  the  operation  of  the 
discharge." 

These  words  seem  to  us  not  to 
refer  to  the  burden  of  proof,  but  to 
the  burden  of  evidence.  See  Pow- 
ers v.  Russell,  13  Pick.  69,  76 ;  Cen- 
tral Bridge  Corp.  v.  Butler,  2  Gray, 
130,  132;  Carroll  v.  Boston  Elev.  R. 
Co.  200  Mass.  527,  536,  86  N.  E. 
793.  See  also  16  Cyc.  926,  932,  933, 
and  cases  there  collected,  and  10  R. 
C.  L.  §  45,  p.  897,  and  cases  there 
cited.  The  ruling  made  at  the  re- 
quest of  the  defendant  at  the  trial, 
as  to  the  probative  value  of  the  dis- 
charge in  bankruptcy,  was  in  ac- 
cordance with  the  statement  quoted 
from  Kreitlein  v.  Ferger.  That 
opinion,  at  pages  30  and  31  of  238 


U.  S.,  referred  to  the  burden  of 
proof  as  to  want  of  notice,  but  held 
that  it  was  unnecessary  to  decide 
the  point.  The  view  of  the  dissent- 
ing justices,  as  expressed  at  pages 
35  to  38  of  238  U.  S.,  appears  to  be 
unequivocal  to  the  effect  that  the 
burden  of  proof  to  show  that  the 
creditor  has  notice  or  actual  knowl- 
edge of  the  bankruptcy  proceedings 
rests  upon  the  party  relying  upon 
the  discharge.  The  decision  in  Claf- 
lin  V.  Wolff.  88  N.  J.  L.  308,  96  Atl. 
73,  goes  no  further  than  Kreitlein 
V.  Ferger.  It  follows  that  in  our 
opinion  there  was  no  error  in  the 
refusal  to  rule  that  the  burden  was 
upon  the  plaintiff  to  show  that  he 
was  not  notified  and  had  no  knowl- 
edge of  the  debtor's  proceedings  in 
bankruptcy. 
There  was  no  legal  inconsistency 


or  reversible  error  in  ruling  that 
the  discharge  in  bankruptcy  was, 
on  the  facts,  prima  facie  evidence 
that  the  plaintiff's  claim  was  sched- 
uled, and  that  the  burden  of  pro- 
ducing some  evidence  to  meet  this 
prima  facie  proof  rested  upon  the 
plaintiff,  and  at  the  same  time  find- 
ing in  favor  of  the  plaintiff.  The 
plaintiff  met  the  prima  facie  proof 
made  out  by  the  discharge  by  proof 
from  the  record  of  the  bankruptcy- 
court  that  his  debt  was  not  sched- 
uled by  the  bankrupt.  The  defend- 
ants, having  failed  to  show  notice 
to  or  actual  knowledge  of  the  bank- 
ruptcy proceedings  by  the  plaintiff, 
did  not  sustain  the  burden  of  proof 
resting  upon  them,  under  their  an- 
swer, to  show  a  discharge  in  bank- 
ruptcy effective  as  to  the  plaintiff. 
Exceptions  overruled. 


ANNOTATION. 
Burden  of  proof  as  regards  ducharge  in  bankruptcy. 


I.  Primary  proof  of  discharge,  1672. 
II.  Operation  of  discharge  as  to  claim: 

a.  Generally,  1672. 

b.  As  to  provability  of  claim,  1674. 

/.  Primary  proof  of  atseharge. 
The  authorities  seem  to  be  uniform 
to  the  effect  that  where  a  discharge  in 
bankruptcy  is  pleaded  as  a  defense  to 
an  action,  and  the  plea  is  traversed, 
the  burden  is  upon  the  defendant  to 
prove  his  discharge,  which  may  be 
done  by  putting  in  evidence  a  certi- 
fied copy  of  the  order  granting  the  dis- 
charge. It  has  been  expressly  so  held 
in  the  following  cases:  Williams  v. 
First  Nat.  Bank  (1917)  21  Ga.  App. 
182,  94  S.  E.  73;  Smith  v.  Hill  (re- 
ported herewith)  ante,  1667;  Gregory 
v.  Edgerly  (1885)  17  Neb.  374,  22  N. 
W.  703;  Cooper  v.  Cooper  (1853)  9  N. 
J.  Eq.  566.  And  see  Bunting  Stone 
Hardware  Co.  v.  Alexander  (1917)  — 
Tex.  Civ.  App.  — ,  190  S.  W.  1152. 

//.  Operation  of  discharge  as  to  claim. 

a.  Generally. 

The  opinion   in  the   reported   case 

(Smith  v.  Hill,  ante,  1667),  clearly 

draws    and    observes    the    distinction 

between  the  burden  of  proof  and  the 


II. — continued. 

c.  As  to  scheduling  of  claim,  1674. 

d.  As   to   notice   or   knowledge    of 

bankruptcy  proceeding,  1675. 

duty  of  going  forward  with  the  evi- 
dence, or  of  making  a  prima  facie  case. 
The  other  cases,  however,  do  not  ex- 
pressly draw  this  distinction,  and 
while  many  of  them  employ  the  term, 
"burden  of  proof,"  it  is  not  probable 
that  the  courts  in  these  cases  were  con- 
sciously using  that  term  in  the  sense 
of  the  "risk  of  nonpersuasion,"  to  em- 
ploy Professor  Wigmore's  phrase,  as 
distinguished  from  the  duty  of  going 
forward  with  the  evidence.  And  in 
few,  if  any,  of  them,  was  there  any 
necessity  for  making  the  distinction, 
so  far  as  practical  results  were  con- 
cerned. 

There  is  a  decided  conflict  of  au- 
thority upon  the  question  of  the  bur- 
den of  proof,  as  to  whether  or  not  a 
discharge  in  bankruptcy,  when  plead- 
ed in  bar  of  a  claim  against  the  bank- 
rupt which  existed  at  the  time  of  the 
bankruptcy,  is  operative  as  to  such 
claim,  there  being  certain  classes  of 
obligations  .  exempted  from  discharge 
in  the  various  bankruptcy  acts. 

However,  the  decided  weight  of  au- 
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thority  is  to  the  effect,  generally,  that 
after  a  bankrupt  has  made  out  a  prima 
facie  defense  to  a  suit  based  upon  an 
obligation  existing  at  the  time  of  fill- 
ing  out  the  petition  in  bankruptcy,  by 
the  introduction  in  evidence  of  the 
order  of  discharge  in  bankruptcy 
which  is  presumed  to  cover  all  his 
debts,  the  burden  is  then  not  upon 
the  defendant,  but  is  cast  upon  the 
plaintiff,  of  showing  that  such  dis- 
charge is  not  operative  as  to  his  claim. 

United  States. — Kreitlein  v.  Ferger 
(1915)  238  U.  S.  21,  59  L.  ed.  1184, 
35  Sup.  Ct.  Rep.  685;  Re  Levitan 
(1915)  224  Fed.  241. 

Illinois. — Van  Norman  v.  Young 
(1907)  228  111.  425,  81  N.  E.  1060; 
Ailing  v.  Straka  (1905)  118  111.  App. 
184. 

Iowa.— Hallagan  v.  Dowell  (1913) 
—  Iowa,  — ,  139  N.  W.  883,  on  subse- 
quent appeal  in  (1917)  179  Iowa,  172, 
161  N.  W.  177. 

Kentucky.— Gatliff  v.  Mackey  (1907) 
31  Ky.  L.  Rep.  947,  104  S.  W.  379.  And 
see  Dupuy  v.  Harris  (1846)  6  B.  Mon. 
634. 

Mississippi. — King  v.  Kellogg  (1917) 
114  Miss.  375,  75  So.  134,  appeal  dis- 
missed for  want  of  jurisdiction  in 
(1917)  245  U.  S.  626,  62  L.  ed.  518,  38 
Sup.  Ct.  Rep.  12. 

New  Jersey.- Claflin  v.  Wolff  (1915) 
88  N.  J.  L.  308,  96  Atl.  73. 

New  York. — Sherwood  v.  Mitchell 
(1847)  4  Denio,  435;  Tompkins  v. 
Williams  (1912)  206  N.  Y.  747,  100  N. 
E.  1134,  affirming  on  opinion  below 
(1910)  137  App.  Div.  521,  122  N.  Y. 
Supp.  152;  Stevens  v.  King  (1897)  16 
App.  Div.  377,  44  N.  Y.  Supp.  893; 
Culver  V.  Torrey  (1901)  34  Misc.  793, 
69  N.  Y.  Supp.  919;  Broadway  Trust 
Co.  V.  Manheim  (1905)  47  Misc.  415, 
34  N.  Y.  Civ.  Proc.  Rep.  310,  95  N.  Y. 
Supp,  93,  14  Am.  Bankr.  Rep.  122; 
Meyer  v.  Bartels  (1907)  56  Misc.  621, 
107  N.  Y.  Supp.  778;  Re  Peterson 
(1910)  137  App.  Div.  435,  121  N.  Y. 
Supp.  738,  24  Am.  Bankr.  Rep.  270,  af- 
firming (1909)  64  Misc.  217,  7  Mills, 
233,  118  N,  Y.  Supp.  1077,  22  Am. 
Bankr.  Rep.  549,  reaffirmed  on  appli- 
cation to  reopen  decree  in  (1910)  68 
Misc.  10,  124  N.  Y.  Supp.  907;  Larsen 
v,  Hyman  (1910)  126  N.  Y,  Supp.  100; 


Manheim  v.  Loewe    (1918)    185  App. 
Div.  601,  173  N.  Y.  Supp.  260. 

North  Carolina. — Laffoon  v.  Kerner 
(1905)  138  N.  C.  281,  50  S.  E.  654. 

Vermont. — Bailey  v.  Gleason  (1903) 
76  Vt.  115,  56  All.  537;  Ex  parte  Peter- 
son (1905)  77  Vt.  226,  59  Atl.  828;  Re 
Grout  (1914)  88  Vt.  318,  92  Atl.  646, 
Ann.  Cas.  1917A,  210. 

In  other  words  the  burden  is  upon 
the  creditor  to  show  that  the  liability 
was  within  one  of  the  classes  exempt- 
ed from  discharge  by  the  Bankruptcy 
Act  Re  Levitan  (1915)  224  Fed.  241; 
Hallagan  v.  Dowell  (1917)  179  Iowa. 
172,  161  N.  W.  177;  Dupuy  v.  Harris 
(1846)  6  B.  Mon.  (Ky.)  534;  Gatliff 
V.  Mackey  (1907)  31  Ky.  L.  Rep.  947, 
104  S.  W.  379;  Burnham  v.  Noyes 
(1878)  125  Mass.  85;  Sherwood  v. 
Mitchell  (1847)  4  Denio  (N.  Y.)  435; 
Tompkins  v.  Williams  (1912)  206  N. 
Y.  744,  100  N.  E.  1134,  affirming  on 
opinion  below  (1910)  137  App.  Div. 
521,  122  N.  Y.  Supp.  152;  Culver  v. 
Torrey  (1901)  34  Misc.  793,  69  N.  Y. 
Supp.  919;  Re  Grout  (Vt.)  supra. 

And  it  has  been  held  that  the  prima 
facie  effect  of  a  discharge  in  bank- 
ruptcy-is such  as  to  throw  upon  a 
judgment  creditor  the  burden  of  prov- 
ing that  there  is  a  difference  between 
his  judgment  and  an  account  which 
was  scheduled  by  the  bankrupt,  and 
upon  which  the  judgment  was  based. 
Kreitlein  v.  Ferger  (U.  S.)  supra. 

But  on  the  other  hand,  as  nbove 
stated,  it  has  been  held  that  a  defend- 
ant, who  relies  upon  his  discharge  in 
bankruptcy  to  defeat  a  suit  brought 
against  him  for  the  recovery  of  a  debt 
existing  at  the  time  of  the  bank- 
ruptcy proceeding,  must  show  that 
the  debt  is  not  within  the  exceptions 
enumerated  in  the  Bankruptcy  A-ct. 
Sorden  v.  Gatewood  (1848)  1  Ind.  107; 
Gregory  v.  Edgerly  (1885)  17  Neb. 
874,  22  N.  W.  703;  Hyde  Park  Flint 
Bottle  Co.  V.  Miller  (1917)  179  App. 
Div.  73,  166  N.  Y.  Supp.  110  (this  de- 
cision has  been  declared  erroneous, 
see  Manheim  v.  Loewe  (1918)  185 
App.  Div.  601,  173  N.  Y.  Supp.  260) ; 
Fields  v.  Rust  (1904)  36  Tex.  Civ. 
App.  350,  82  S.  W.  331 ;  Imhoff  v.  Whit- 
tle (1904)  —  Tex.  Civ.  App.  — ,  82  S. 
W.  1056,  reversing   (1904)   81  S.  W. 
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814,  and  rehearing  denied  in  (1904) 
84  S.  W.  243;  Bogart  v.  Ck)wbby  State 
Bank  &  Trust  Co.  (1915)  —  Tex.  Civ. 
App.  — ,  182  S.  W.  678;  Bunting  Stone 
Hardware  Co.  v.  Alexander  (1917)  — 
Tex.  Civ.  App.  — ,  190  S.  W.  1152. 

h.  A8  to  provatiHty  of  claim. 
The  rule  seemingly  more  in  accord- 
ance with  sound  reasoning  is  to  the 
effect  that  a  creditor  seeking  to  avoid 
the  effect  of  a  discharge  in  bank- 
ruptcy, on  the  ground  that  his  debt 
was  not  a  provable  one,  has  the  bur- 
den of  proving  that  such  discharge 
was  not  operative  as  to  the  same.  Hal- 
lagan  V.  Dowell  (1913)  —  Iowa,  — , 
139  N.  W.  883;  Bunting  Stone  Hard- 
ware Co.  V.  Alexander  (1917)  —  Tex. 
Civ.  App.  — ,  190  S.  W.  1152.  And, 
conversely,  it  has  been  held  that  a  de- 
fendant setting  up  the  defense  of  a 
discharge  in  bankruptcy  is  not  re- 
quired to  prove  that  the  claim  sued  on 
was  provable  in  the  bankruptcy  pro- 
ceeding. Hallagan  v.  Dowell  (1917) 
179  Iowa,  172,  161  N.  W.  177;  Bailey 
v.  Gleason  (1903)  76  Vt.  115,  56  Atl. 
537. 

On  the  other  hand,  a  contrary  rule 
has  been  laid  down.  Baker  v.  Hughes 
(1909)  5  Ga.  App,  586,  63  S.  E.  587. 

e.  As  to  acheduttng  of  claim. 

The  various  bankruptcy  acts  pro- 
vide in  effect  that  a  debt  shall  not  be 
discharged  unless  properly  scheduled, 
or  unless  the  creditor  has  notice  or 
knowledge  of  the  bankruptcy  proceed- 
ing. 

Under  provisions  of  this  character, 
the  general  rule  is  to  the  effect  that, 
where  a  discharge  in  bankrupcty  is 
set  up  as  a  defense  and  proved,  the 
burden  is  upon  the  complaining  cred- 
itor to  allege  and  prove  that  his  claim 
was  not  scheduled.  It  was  so  held  in 
Ailing  V.  Straka  (1905)  118  111.  App. 
184;  Re  Peterson  (1910)  137  App.  Div. 
435,  121  N.  Y.  Supp.  738,  24  Am. 
Bankr.  Rep.  270,  affirming  (1909)  64 
Misc.  217,  7  Mills,  233, 118  N.  Y.  Supp. 
1077,  22  Am.  Bankr.  Rep.  649  (holding 
that  the  creditor  must  rebut  the  pre- 
sumption that  the  debt  was  sched- 
uled) ;  Larsen  v.  Hyman  (1910)  126 
N.  Y.  Supp.  100  (holding  same  as  next 
preceding  case) ;  Manheim  v.  Loewe 


(1918)  185  App.  Div.  601,  173  N.  Y. 
Supp.  260,  and  Laffoon  v.  Kemer 
(1905)  138  N.  C.  281,  50  S.  E.  654. 
And  proof  of  a  discharge  in  bank- 
ruptcy has  been  said  to  constitute  a 
prima  facie  defense,  imposing  upon 
the  creditor  the  duty  of  going  forward 
with  the  evidence  and  showing  that 
the  debt  was  not  scheduled.  This  was 
the  position  taken  in  the  reported  case 
(Smith  v.  Hill,  ante,  1667),  wherein 
the  court  took  particular  pains  to 
point  eut  the  distinction  between  bur- 
den of  proof  and  burden  of  evidence, 
and  that  the  former  never  changes, 
whereas  the  burden  of  evidence,  or 
duty  of  going  forward  with  the  evi- 
dence, fluctuates  as  the  weight  of  evi- 
dence in  either  scale  preponderates. 
And  see  B.  F.  Roden  Grocery  Co.  v. 
Leslie  (1910)  169  Ala.  579,  53  So.  815. 
wherein  it  was  said  that  the  failure 
to  schedule  a  debt  is  matter  for  spe- 
cial replication  to  a  plea  setting  up  a 
defense  of  a  discharge  in  bankruptcy. 
But  see  to  the  contrary,  Hyde  Park 
Flint  Bottle  Co.  v.  Miller  (1917)  179 
App.  Div.  73,  166  N.  Y,  Supp.  110, 
wherein  it  was  held  that  the  burden 
rested  upon  the  bankrupt  to  show  that 
the  judgment  in  question  was  dis- 
charged, and  that  "one  element  neces- 
sary to  prove  this  fact  is  that  it  was 
duly  scheduled"  (this  holding,  how- 
ever, was  expressly  declared  to  be  er- 
roneous in  Manheim  v.  Loewe  (1918) 
185  App.  Div.  601,  173  N.  Y.  Supp. 
260).  So,  in  Texas,  it  has  been  held 
that  where  a  discharge  in  bankruptcy 
is  pleaded  the  bankrupt  has  the  bur- 
den of  proving  that  the  debt  was  prop- 
erly scheduled.  Fields  v.  Rust  (1904) 
36  Tex.  Civ.  App.  350,  82  S.  W.  331; 
Bogart  V.  Cowboy  State  Bank  &  Trust 
Co.  (1915)  —  Tex.  Civ.  App.  — ,  182 
S.  W.  678.  And  in  Bailey  v.  Gleason 
(1908)  76  Vt.  115,  56  Atl.  587,  it  was 
held  that  a  bankrupt  who  relies  upon 
a  discharge  must  prove  that  the  debts 
sued  on  were  scheduled.  And  that, 
where  the  creditor  shows  that  his 
claim  was  not  properly  scheduled,  the 
bankrupt  has  the  burden  of  proving 
that  he  attempted  to  properly  schedule 
it,  see  Lansing  Liquidation  Corp.  v. 
Heinze  (1918)  184  App.  Div.  129,  171 
N.  Y.  Supp.  738. 
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d.  Aa  to  notice  or  lenowledge  of  hank' 
ruptoy  proceeding. 

Where  the  creditor  has  overcome  the 
defendant's  prima  facie  case,  created 
by  carrying  his  burden  and  proving  a 
discharge  in  bankruptcy,  by  showing 
a  failure  upon  the  part  of  such  de- 
fendant to  schedule  the  plaintiff's 
claim,  it  has  been  held  that  the  burden 
of  proof  is  still  with  the  defendant  to 
establish  his  defense  and  avoid  the 
plaintiff's  rebuttal,  by  proving  that 
such  plaintiff  had  notice  or  knowledge 
of  the  bankruptcy  proceeding,  the  act 
providing  that  claims  shall  be  barred 
by  a  discharge  even  though  not  sched- 
uled, provided  the  .creditor  had  notice 
or  knowledge  of  the  proceedings.  This 
was  the  rule  laid  down  in  the  reported 
case  (Smith  v.  Hill,  ante,  1667)  and 
Galmenson  v.  Moudry  (1917)  137 
Minn.  123,  162  N.  W.  1076. 

And  some  courts,  without  special 
reference  to  the  question  of  proof  of 
omission  of  the  claim  from  the  sched- 
ule, have  held  that  the  burden  is  upon 
the  bankrupt  defendant,  in  a  suit  up- 
on a  claim  alleged  by  him  to  have  been 
discharged,  to  prove  that  the  omitted 
creditor  had  notice  or  knowledge  of 
the  bankruptcy  proceeding,  so  as  to 
avoid  application  of  the  provisions  of 
the  Federal  Bankruptcy  Act  to  the  ef- 
fect that  a  discharge  in  bankruptcy 
does  not  affect  claims  which  were  not 
scheduled,  unless  the  owners  of  such 
claims  bad  notice  or  actual  knowledge 
of  the  proceedings  in  bankruptcy. 
Sloan  V.  Grollman  (1910)  113  Md,  192, 
77  Atl.  577,  Ann.  Gas.  1912A,  544; 
Wineman  v.  Fisher  (1904)  135  Mich. 
604,  98  N.  W.  404;  Armstrong  v. 
Sweeney  (1905)  73  Neb.  775,  103  N. 
W.  436.  And  see  Parker  v.  Murphy 
(1913)  215  Mass.  72,  102  N.  E.  85,  and 
Bogart  v.  Cowboy  State  Bank  &  Trust 
Co.  (1915)  —  Tex.  Civ.  App.  — ,  182 
S.  W.  678.  In  Sloan  v,  Grollman 
(Md.)  supra,  the  court  proceeded  up- 
on the  theory  that  since  the  discharge 
of  a  bankrupt  is  for  his  benefit,  and 
that  as  the  omission  of  a  claim  from 
his  schedule  is  due  to  his  default,  he 
should  bear  the  burden  of  justifying 
such  omission  by  proof  of  the  required 
notice  or  knowledge. 


So,  in  New  York,  on  applications  to 
cancel  judgments  pursuant  to  a  state 
statute  taken  against  a  bankrupt  who 
later  obtained  his  discharge,  it  has 
been  held  that  the  burden  was  upon 
the  bankrupt  to  show  that  the  debts 
had  been  scheduled,  or  that  the  credi- 
tors had  notice  or  knowledge  of  the 
bankruptcy  proceedings.  Graber  v. 
Gault  (1905)  103  App.  Div.  511,  93 
N.  Y.  Supp.  76;  Weidenfeld  v.  Tilling- 
hast  (1907)  54  Misc.  90,  104  N.  Y. 
Supp.  712,  18  Am.  Bankr.  Rep.  531,  af- 
firmed in  (1907)  104  N.  Y.  Supp.  902. 
In  Graber  v.  Gault  (N.  Y.)  supra,  the 
court  said  that,  since  the  terms  of  the 
Bankruptcy  Act  exempt  a  creditor 
from  the  operative  force  of  the  dis- 
charge if  it  does  not  appear  that  the 
debt  was  scheduled,  or  that  the  credi- 
tor had  notice  or  knowledge  of  the 
proceeding,  "the  fair  conclusion  is 
that  the  burden  of  showing  such  facts 
is  devolved  upon  the  bankrupt."  But 
this  case  has  been  expressly  repudi- 
ated by  later  decisions.  See  Manheim 
V.  Loewe  (1918)  185  App.  Div.  601, 
173  N.  Y.  Supp.  269,  and  additional 
cases  cited  in  the  following  para- 
graph. 

Hov/ever,  there  are  authorities  to 
the  effect  that  the  burden  of  proving 
failure  to  receive  notice  of  bankruptcy 
proceedings  is  upon  the  creditor, 
where  the  bankrupt  pleads  and  proves 
his  discharge  as  a  defense  to  an  ac- 
tion on  a  claim  against  him.  Mer- 
chants Bank  v.  Miller  (1917)  221  N. 
Y.  490,  116  N.  E.  1060,  affirming  with- 
out opinion  (1917)  176  App.  Div.  412, 
162  N.  Y.  Supp.  999;  Broadway  Trust 
Co,  V.  Manheim  (1905)  47  Misc.  416, 
34  N.  Y.  Civ.  Proc.  Rep.  310,  95  N.  Y. 
Supp.  93,  14  Am.  Bankr.  Rep.  122; 
Larsen  v.  Hyman  (1910)  126  N.  Y. 
Supp.  100;  Manheim  v.  Loewe  (N.  Y.) 
supra;  Laffoon  v.  Kemer  (1905)  138 
N.  C.  281,  50  S.  E.  654.  And  see  New 
York  Inst.  v.  Crockett  (1907)  117  App. 
'Div.  269,  102  N.  Y.  Supp.  412,  And  in 
Stevens  v.  King  (1897)  16  App,  Div.- 
377,  44  N.  Y.  Supp.  893,  it  was  held 
that  a  defendant,  in  order  to  avail 
himself  of  a  discharge  in  bankruptcy, 
did  not  have  to  prove  that  the  plain- 
tiff had  no  notice  of  the  bankruptcy 
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proceeding,  the  court  maintaining  that     to  him,  and  that  the  question  of  lack 
the  burden  is  on  the  plaintiff  to  show     -of  notice  fell  within  the  rule, 
that  the  discharge  is  not  effectual  as  6.  J.  C. 


ZOE  OLIVE  LOGAN  et  al.,  Appts., 

V. 

MODERN  WOODMEN  OF  AMERICA  et  al. 
ADOLPHUS  JONES  et  al.,  Respts. 

Minneftota  Supreme  Courts  June  m,  1917. 
(137  Minn.  221,  163  N.  W.  292.) 

Insurance  —  payment  into  court  —  waiver  of  rights. 

1.  Paying  the  money  into  court  was  not  an  admission  of  liability  to  any 
particular  claimant,  but  a  demand  that  the  court  protect  the  association 
against  double  liability  by  determining  to  whom  the  money  rightfully  be- 
longed. 

[See  note  on  this  question  beginning  on  page  1680.] 

—  benefit   —   designation   of   benefi-     — cancelation  of  designation. 

clary.  4-  Where  the  designation  of  an  eligi- 

2.  Where  the  by-laws  of  a  fraternal  We  beneficiary  has  been  duly  canceled 
association  are  made  a  part  of  the  con-  jn  the  manner  prescribwl  by  the  con- 
tract of  insurance,  and  provide  that  no  ^™*;1JJ*  1^'i?"*^i°°u°L^?  '°,«S* 

_i  *  ii.  u  c*.  *.  ..J  -u„ii  u«  ^^iA  ■  beneficiary  in  the  new  benefit  certificate 
part  of  the  benefit  fund  shall  be  paid      ^^^^  „„t  ^^^^^^^  ^^  ^^^-^^  ^^  reinstate 

to  any  person  not  bearing  a  spwified  g^^^  canceled  designation,  where  the 

relationship  to  the  assured,  the  desig-  by-laws  provide  that  in  such  event  the 

nation  of  a  beneficiary  not  bearing  such  new  certificate  shall  remain  in  force. 

-relationship  is  invalid.  and    be    payable    to    certain    eligible 

—  refusal  of  assessments.  beneficiaries  designated  therein. 

3.  Where  the  by-laws  provide  that,  — payment  of  assessments  —  effect. 
in  case  an  ineligible  person  is  named  as  ,5-  The  by-laws  declare  void  any  and 
beneficiary,  the  insurance  shall  be  pay-  a"  attempts  of  the  insured  to  dispose 
able  to  the  widow  and  children  of  the  ?*  *^«  *""f  otherwise  than  as  provided 
assured  the  association  cannot  refuse  ">  the  contract,  and  an  ineligible  bene- 
assurea,  tne  association  cannot  retuse  f^^^  acquired  no  interest  therein  by 
to  receive  assessments  on  the  ground  paying  assessments,  under  an  agree- 
that  the  beneficiary  named  is  ineligible,  ment  with  the  insured  to  share  in  it. 
and  the  acceptance  of  such  assessments  designation  by  by-laws 

does  not  operate  as  a  waiver  of  the  pro-  g.  The  designated  beneficiary  being 
vision  which  made  such  beneficiary  in-  ineligible,  the  by-laws  made  the  chil- 
eligible.  dren  of  the  insured  his  beneficiaries. 

Headnotes  by  Tayloe,  C. 


Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  for  Ram- 
sey County  in  favor  of  the  substituted  defendants  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a  benefit  certificate.    Affirmed. 
,     The  facts  are  stated  in  the  Commissioner's  opinion. 

Mr.  Percy  D.  Godfrey  for  appellants,      rendered  and  canceled  by  the  society  at 

Messrs.  James  E.  Doran  and  T.  J.     the  request  of  the  insured,  is  canceled 
Doyle,  for  respondents:  forever,    there    being   no   element    of 

The  original  contract  of  insurance  in     fraud  or  undue  influence  entering  into 
which  plaintiff  Olive  W.  Austin  was     such  transaction, 
named   beneficiary,   having   been  sur-         Bush  v.  Modern  Woodmen,  —  Iowa, 
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— ,  152  N.  W.  31 ;  Supreme  Lodge,  N. 
E.  0.  P.  V.  Hine,  82  Conn.  315,  73  Atl. 
791;  O'Brien  v.  Massachusetts  Catho- 
lic Order  of  Foresters,  220  Mass.  79, 
107  N.  E.  400;  Doherty  v.  A.  0.  H. 
Widows'  &  Orphans'  Fund,  176  Mass. 
285,  57  N.  E.  463;  United  Order,  G.  C. 
V.  Merrick,  166  Mass.  421,  43  N.  E. 
127;  Supreme  Lodge,  K.  H.  v.  Bieler, 
58  Ind.  App.  550,  105  N.  E.  244;  Su- 
preme Lodge,  O.  M.  P.  V.  Dewey  (Su- 
preme Lodge,  O.  M.  P.  V.  Nevins)  142 
Mich.  666,  3  L.R.A.(N.S.)  334,  113 
Am.  St.  Rep.  596,  106  N..W.  140,  7 
Ann.  Gas.  681;  Grand  Lodge,  C.  K.  P. 
V.  Mackey,  —  Tex.  Civ.  App.  — ,  104 
S.  W.  907;  White  v.  White,  111  Miss. 
219,  71  So.  322;  Carson  v.  Vicksburg 
Bank,  75  Miss.  167,  37  L.R.A.  558,  65 
Am.  St.  Rep.  596,  22  So.  1;  Gibbs  v. 
Knights  of  Pjrthias,  173  Mo.  App.  34, 
ic6  S.  W.  11;  Alfsen  v.  Crouch,  115 
Tenn.  352,  89  S.  W.  329;  Supreme 
Lodge,  F.  B.  v.  Price,  27  Cal.  App.  607, 
150  Pac.  803;  Hoeft  v.  Supreme  Lodge, 
K.  H.  113  Cal.  91,  33  L.R.A.  174,  45 
Pac.  185;  Gregory  v.  Sovereign  Camp, 
W.  W.  104  S.  C.  471,  89  S.  E.  391; 
4  Cooley,  Briefs  on  Ins.  p.  3776 ;  Luhrs 
V.  Supreme  Lodge,  K.  L.  H.  54  Hun, 
636,  7  N.  Y.  Supp.  487;  1  Bacon,  Life 
&  Acci.  Ins.  4th  ed.  |  413,  p.  901. 

The  policy  issued  in  1912  was  a  val- 
id policy  with  a  void  designation. 

Supreme  Lodge,  N.  E.  0.  P.  v.  Hine, 
82  Conn.  315,  73  Atl.  791;  Clark  v. 
Schwarzenberg,  162  Mass.  98,  38  N.  E. 
17;  Britton  v.  Supreme  Council,  R.  A. 
46  N.  J.  Eq.  102,  19  Am.  St.  Rep.  376, 
18  Atl.  675;  Knights  of  Columbus  v. 
Rowe,  70  Conn.  545,  40  Atl.  451 ;  Cunat 
V.  Supreme  Tribe,  B.  H.  249  111.  448, 
34  L.R.A.  (N.S.)  1192,  94  N.  E.  925, 
Ann.  Cas.  1912A,  213;  National  Union 
V.  Keefe,  263  111.  458,  105  N.  E.  319, 
Ann.  Cas.  1915C,  271,  172  111,  App. 
101;  United  Order,  G.  C.  v.  Mer- 
rick, 165  Mass.  421,  43  N.  E.  127; 
Meyer  v.  Grand  Lodge,  S.  H.  108 
Minn.  25,  121  N.  W.  236;  Walter 
V.  Hensel,  42  Minn.  204,  44  N.  W.  57; 
Jewell  V.  Grand  Lodge,  A.  0.  U.  W. 
41  Minn.  406,  43  N.  W.  88;  Sharpless 
V.  Grand  Lodge,  A.  0.  U.  W.  135  Minn. 
35,  L.R.A.  1917B«  670,  159  N.  W.  1086; 
Union  Cent.  L.  Ins.  Co.  v.  Buxer,  62 
Ohio  St.  385,  49  L.R.A.  753,  57  N.  E, 
66;  Grand  Lodge,  C.  K.  P.  v.  Mackey, 
—  Tex.  Civ.  App.  — ,  104  S.  W.  907. 

Plaintiff  Zoe  Olive  Logan  is  not  en- 
titled to  take  under  the  policy  issued 
in  1912,  not  being  a  blood  relative  as 
required  by  §  45  of  the  by-laws  of  the 
Modem  Woodmen  of  America. 


National  Union  v.  Keefe,  263  111. 
458,  105  N.  E.  319,  Ann.  Cas.  1915C, 
271,  172  111.  App.  101 ;  Bush  v.  Modern 
Woodmen,  —  Iowa,  — ,  152  N.  E.  31; 
Baldwin  v.  Begley,  185  111.  180,  56  N. 
E.  1065;  Supreme  Lodge,  N.  E.  0.  P. 
v.  Hine,  82  Conn.  315,  73  Atl.  791; 
Dusenbury  v.  General  Grant  Council, 
96  Misc.  665,  161  N.  Y.  Supp.  103; 
Gregory  v.  Sovereign  Camp,  W.  W. 
104  S.  C.  471,  89  S.  E.  391. 

Respondents  are  proper  parties  to 
this  action,  and  entitled  to  have  their 
rights  litigated  and  determined. 

Bush  v.  Modern  Woodmen,  —  Iowa, 
— ,  152  N.  W.  31;  Sanders  v.  Grand 
Lodge,  A.  0.  U.  W.  153  111.  App.  7; 
Grand  Lodge,  A.  0.  U.  W.  v.  Ehlman, 
246  111.  555,  92  N.  E.  962;  Supreme 
Council,  R.  A.  v.  McKnight,  238  111. 
349,  87  N.  E.  299;  Kirkpatrick  v.  Mod- 
ern Woodmen,  103  111.  App.  468;  29 
Cyc.  p.  156,  13;  Taylor  v.  Hair,  112 
Fed.  913;  Pleasant  v.  Locomotive  En- 
gineers Mut.  L.  &  Acci.  Ins.  Asso.  70 
W.  Va.  389,  73  S.  E.  976,  Ann.  Cas, 
1913E,  490..  , 

Taylor,  C,  filed  the  following 
opinion : 

In  1889,  Oliver  Jones  procured  a 
benefit  certificate  for  the  sum  of 
$3,000  in  the  Modern  Woodmen  of 
America  in  which  Olive  Austin,  his 
housekeeper  and  the  mother  of  his 
deceased  wife,  was  named  as  the 
beneficiary.  In  his  later  years  it 
became  difficult  for  him  to  pay  the 
assessments  upon  the  certificate, 
and  he  made  an  arrangement  with 
Zoe  Olive  Logan,  a  granddaughter 
of  Mrs.  Austin  and  a  niece  of  his 
deceased  wife,  to  the  effect  that 
Mrs.  Logan  should  pay  these  assess- 
ments, should  receive  the  proceeds 
of  the  certificate,  and  should  divide 
such  proceeds  equally  between  her- 
self and  Mrs.  Austin.  Pursuant  to 
this  arrangement,  the  original  cer- 
tificate was  duly  surrendered  and 
canceled,  and  in  lieu  thereof  a  new 
certificate  was  issued,  in  which  Mrs. 
Logan  was  named  as  the  benefi- 
ciary. After  the  making  of  this  ar- 
rangement, Mrs.  Logan  paid  the  as- 
sessments as  they  became  diie,  until 
the  death  of  Oliver  Jones  on  October 
15,  1915.  After  the  death  of  the 
assured,  Mrs.  Austin  and  Mrs.  Lo- 
gan joined  as  plaintiffs  in  bringing 
this  suit,  and  ask  to  recover  the  in- 
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surance  under  the  certificate  issued 
in  favor  of  Mrs.  Logan,  and,  in  case 
they  are  not  entitled  to  recover  it 
under  that  certificate,  ask  to  recover 
it  under  the  original  certificate  is- 
sued in  favor  of  Mrs.  Austin,  and, 
in  case  they  are  not  entitled  to  re- 
cover under  either  certificate,  ask 
to  recover  the  assessments  paid  by 
Mrs.  Logan,  amounting  in  the  ag- 
gregate to  the  sum  of  $400.  The 
children  of  the  assured  also  made  a 
claim  for  the  insurance,  whereupon 
the  society  paid  the  money  into 
court,  and  the  children  were  substi- 
tuted in  its  stead  as  defendants. 
The  case  then  went  to  trial  to  deter- 
mine whether  the  fund  belonged  to 
the  plaintiffs  or  either  of  them,  or 
to  the  children,  and  resulted  in  a 
judgment  in  favor  of  the  children. 
Plaintiffs  appealed. 

The  by-laws  of  the  society  are  in- 
corporated in  and  made  a  part  of 
the  contract  of  insurance.  Section 
45  of  these  by-laws  provides:  "Bene- 
fit certificates  shall  be  made  pay- 
able only  to  the  wife,  surviving  chil- 
dren, including  legally  adopted  chil- 
dren, or  some  other  person  or 
persons  specifically  named  in  said 
benefit  certificate  as  beneficiary, 
who  are  related  to  the  member  as 
heir,  blood  relative  (blood  relative 
meaning  relationship  not  further  re- 
moved than  cousin  in  first  degree), 
or  person  dependent  upon  him,  or 
member  of  his  family  whom  the 
applicant  shall  designate  in  his  ap- 
plication. No  payment  shall  be 
made  upon  any  benefit  certificate  to 
any  person  who  does  not  bear  such 
relationship  as  wife,  surviving  child, 
legally  adopted  child,  heir,  blood  rel- 
ative, or  person  dependent  upon,  or 
member  of  the  family  of,  the  mem- 
ber at  the  time  of  his  death," 

Under  this  by-law,  the  assured 
could  appoint  as  beneficiary  any  per- 
son within  any  of  the  designated 
classes,  but  could  make  no  valid  ap- 
pointment of  any  person  not  within 
some  one  of  such  classes. 

It  is  conceded  that  Mrs.  Austin 
was  a  dependent  of  the  assured  and 
a  member  of  his  family  at  the  time 
the  first  certificate  was  issued,  and 
so  remained  until  his  death,  and 


that  she  was  properly  and  lawfully 
designated  as  the  beneficiary  in  such 
first  certificate.    Section  47  of  the 
by-laws  provides  that  any  member 
who  desires  to  change  his  benefi- 
ciary shall  execute  the  surrender 
clause  on  the  back  of  his  certificate 
and  return  the  certificate  to  the  so- 
ciety, and  that  the  head  clerk  "shall 
thereupon  issue  a  new  benefit  cer- 
tificate to  the  beneficiary  named  in 
said  surrender  clause,  subject  to  the 
provisions  of  §  45  hereof."    In  his 
application    to    have    Mrs.    Logan 
named  as  his  beneficiary  in  place  of 
Mrs.   Austin,   Oliver   Jones   stated 
that  Mrs.  Logan  was  his  niece;  and 
upon   this   application   the   society 
canceled  the  first  certificate  and  is- 
sued a  new  certificate  payable  to 
Mrs.  Logan,  "related  to  said  mem- 
ber in  the  relationship  of  niece."    It 
is    conceded,    however,    that    Mrs. 
Logan  in  fact  is  not  a  blood  relative 
of  the  assured,  but  the  niece  of  his 
deceased   wife,  and  that  she  was 
never  dependent  upon  him,  nor  a 
member  of  his  family.    Consequent- 
ly, she  is  not  within  any  of  the 
classes  of  persons  eligible  to  be  ap- 
pointed as  his  beneficiary;  and  her 
appointment  as  such,  being  prohilv 
itud  by  the  laws  of 
the  society,  gave  her  iSi,"  «5^**~ 
no  right  to  share  in  5"*igSl'i^  ** 
the  benefit  fund  of 
the  society.     Middelstadt  v.  Grand 
Lodge,  O.  S.  H.  107  Minn.  228,  120 
N.  W.  37;  Meyer  v.  Grand  Lodfire, 
O.  S.  H.  108  Minn.  25,  121  N.  W. 
235 ;  Anderson  v.  Royal  League,  130 
Minn.   416,  L.R.A.1916B,  901,  153 
N.  W.  853,  Ann.  Gas.  1917C,  691; 
Bush    V.     Modern    Woodmen,     — 
Iowa,  — ,   152   N.   W.   31,    162   N. 
W.  59;  Supreme  Lodge,  O.  M.  P. 
V.  Dewey,  142  Mich.  666,  3  L.R.A. 
(N.S.)  334,  113  Am.  St.  Rep.  596, 

106  N.  W.  140,  7  Ann.  Gas.  681; 
O'Brien  v.  Massachusetts  Gatholic 
Order  of  Foresters,  220  Mass.  79, 

107  N.  E.  400;  Murphy  v.  Nowak, 
228  111.  301,  7  L.R.A.(N.S.)  393.  79 
N.  E.  112;  Gregory  v.  Sovereign 
Camp,  W.  W.  104  S.  C.  471,  89  S.  E. 
391;  Kerr  v.  Crane,  212  Mass.  224, 
40  L.R.A.(N.S.)  692,  98  N.  E.  783. 

Plaintiffs      presented      evidence 
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tending  to  show  that  the  clerk  of 
the  local  camp  of  which  Oliver  Jones 
was  a  member  knew  the  actual  rela- 
tionship between  him  and  Mrs.  Lo- 
gan, and  contend  that  the  society, 
by  accepting  the  assessments  while 
the  local  clerk  possessed  this  knowl- 
edge, waived  the  by-laws  making 
Mrs.  Logan  ineligible  as  a  benefi- 
ciary. If  appointing  an  ineligible 
person  as  beneficiary  rendered  the 


em  Brotherhood,  109  Minn.  288,  27 
L.R.A.(N.S.)  446,  123  N.  W.  819; 
Meyer  v.  Grand  Lodge,  O.  S.  H.  108 
Minn.  25,  121  N.  W.  235;  Bush  v. 
Modern  Woodmen,  —  Iowa,  — ,  152 
N.  W.  31. 

We  are  also  unable  to  assent  to 
the  proposition  that  the  payment  of 
the  money  into  court  operated  to 
waive  the  by-law.  By  paying  the 
money  into  court,  the  society  sim- 


contract   of   insurance  void,   there     ply   recognized   lia-  _p,yTO^„« 


— deslarnat  Ion 
br  by-laws. 


would  be  force  in  this  contention; 
for  the  society  could  not  collect  and 
retain  the  subsequent  assessments, 
and  also  assert  the  forfeiture.  But 
appointing  an  ineligible  beneficiary 
did  not  render  the  contract  void. 
Section  46  of  the  by-laws  provides: 
"In  the  event  of  the  disqualification 
of  the  beneficiary  under  the  provi- 
sions of  §  45  hereof,  and  if  such 
member  has  failed  to  have  another 
beneficiary  named,  as  provided  in 
§  47  hereof,  then  the  amount  to  be 
paid  under  the  bene- 
fit certificate  shall 
be  payable  to  the 
surviving  beneficiaries,  if  any  there 
be,  or,  if  no  beneficiaries  survive 
him,  then  to  the  widow;  if  no  wid- 
ow, to  his  children,  including  his 
legally  adopted  children." 

By  virtue  of  this  provision,  if  the 
beneficiary  named  is  found  to  be  in- 
eligible, the  widow,  and,  if  no  wid- 
ow, the  children,  become  the  bene- 
ficiaries, and  the  obligation  .of  the 
society  remains  in  full  force.  If  the 
appointee  in  the  certificate  is  in- 
eligible, the  by-laws  step  in  and  ap- 
point another  in  his  stead  who  is 
eligible.  Consequently,  the  society 
could  not  declare  the  contract  an- 
nulled, nor  refuse  to  receive  the  as- 
sessments on  the  ground  that  the 
beneficiary  named 
was  ineligible,  and 
the  payment  and  ac- 
ceptance of  the  assessments  mere- 
ly continued  the  contract  in  force 
according  to  its  terms.  As  the  so- 
ciety had  no  option  to  refuse  the  as- 
sessments, it  cannot  be  held  to  have 
waived  the  provisions  of  the  by- 
laws by  accepting  them.  Abell  v. 
Modem  Woodmen,  96  Minn.  494, 
105  N.  W.  65,  906;  Johnson  v.  Mod- 


Into 


— retvsal  of 
•••ea»B»enta. 


bility    to    the    right-    conrt-walver 

ful  claimant  thereto,  "'  "■**"*"• 
not  to  any  particular  claimant;  and 
its  action  amounted  to  nothing  more 
than  a  demand  that  the  court  pro- 
tect it  against  a  double  liability, 
by  determining  to  whom  the  mon- 
ey rightfully  belonged.  Supreme 
Lodge,  F.  B.  v.  Price,  27  Cal.  App. 
607,  150  Pac.  803;  Faubel  v.  Eck- 
hart,  151  Wis.  155,  138  N.  W.  615; 
Berg  V.  Damkoehler,  112  Wis.  587, 
88  N.  W.  606. 

The  contention  that,  if  the  ap- 
pointment of  Mrs.  Logan  as  bene- 
ficiary was  void,  the  original  cer- 
tificate issued  in  favor  of  Mrs.  Aus- 
tin remained  in  force,  cannot  be 
sustained.  The  appointment  of 
Mrs.  Austin  as  beneficiary  was  can- 
celed by  the  assured  « 
in  the  nianner  pre-  ;;?^»:ri"*a«on. 
scribed  by  the  by- 
laws ;  that  the  failure  to  appoint  an 
eligible  beneficiary  in  the  new  cer- 
tificate did  not  revive  or  reinstate 
the  canceled  appointment,  but,  by 
force  of  the  by-laws,  made  the  chil- 
dren of  the  assured  his  legal  bene- 
ficiaries. Vanasek  v.  Western  Bo- 
hemian Fraternal  Asso.  122  Minn. 
273,  49  L.R.A.(N.S.)  141,  142  N.  W. 
333,  Ann.  Cas.  1914D,  1123;  Meyer 
V.  Grand  Lodge,  O.  S.  H.  108  Minn. 
25,  121  N.  W.  235;  Jewell  v.  Grand 
Lodge,  A.  O.  U.  W.  41  Minn.  405, 
48  N.  W.  88;  Bush  v.  Modem  Wood- 
men,  —  Iowa,  — ,  152-  N.  W.  31 ; 
Supreme  Lodge,  N.  E.  O.  P.  v.  Hine, 
82  Conn.  315,.  78  Atl.  791 ;  Doherty 
v.  A.  O.  H.  Widows'  &  Orphans' 
Fund.  176  Mass.  286,  57  N.  E.  463; 
Grand  Lodge,  C.  K.  P.  v.  Mackey, 
—  Tex.  Civ.  App.  — ,  104  S.  W.  907 ; 
Alfsen  V.  Crouch,  115  Tenn.  352,  89 
S.  W.  329. 
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Plaintiifs  further  contend  that, 
if  they  cannot  recover  under  either 
certificate,  Mrs.  Logan  is  entitled 
to  recover  the  amount  of  the  assess- 
ments paid  by  her,  pursuant  to  her 
agreement  with  the  assured.  She. 
was  undoubtedly  entitled  to  collect 
them  from  him,  or  his  estate,  but 

-payments  of  J*     doeS     not     folloW 

aaaeaameBt*-       that  she  is  entitled 
"*'""•  to  collect  them  out 

of  this  benefit  fund.  The  statutes 
provide  that  this  fund  shall  not  be 
applied  by  any  legal  or  equitable 
process  to  pay  any  debt  or  liability 
of  the  insured.  Gen.  Stat.  1913,  §§ 
3548,  7951.  Plaintiffs  urge  that  the 
insurance  was  kept  in  force  by  the 
payments  made  by  Mrs.  Logan; 
that  they  were  made  pursuant  to 
an  agreement  that  she  should  share 
in  the  fund;  and  that  the  transac-' 
tion  should  be  given  effect  as  an 
equitable  assignment  of  the  fund,  to 
the  extent,  at  least,  of  the  amount 
advanced  which  went  toward  pre- 
serving the  fund.  Such  contracts 
may  doubtless  be  given  effect,  un- 
less prohibited  by  statute  or  the 
laws  of  the  society.  Swedish  Chris- 
tian Mission  Soc.  v,  Lawrence,  79 
Minn.  124,  81  N.  W.  756;  Stronge 
v.  Supreme  Lodge,  K.  P.  189  N.  Y. 
346,  12  L.R.A.(N.S.)  1206,  121  Am. 
St.  Rep.  902,  82  N.  E.  433,  12  Ann. 
Cas.  941 ;  McBride  v.  Thompson,  175 
Mich.  136,  141  N.  W.  541;  Benard 
v.  Grand  Lodge,  A.  0.  U.  W.  13  S. 
D.   132,   82   N.   W.   404;   Kerr   v. 


Crane,  212  Mass.  224,  40  L.R.A. 
(N.S.)  692,  98  N.  E.  783.  But  §  47 
of  the  by-laws  provides:  "Any  at- 
tempt by  a  member  to  change  the 
payee  of  the  benefits  of  his  benefit 
certificate  by  will  or  other  testa- 
mentary document,  contract,  agree- 
ment, assignment,  or  otherwise  than 
by  strict  compliance  with  the  pro- 
visions of  this  section,  shall  be  ab- 
solutely null  and  void.  Any  agree- 
ment entered  into  by  the  member, 
by  the  terms  of  which  he  attempts 
to  assign  the  benefits,  or  any  por- 
tion thereof,  agreed  to  be  paid  un- 
der the  certificate,  to  any  other  per- 
son than  the  beneficiary  designated 
in  the  certificate,  shall  be  absolute- 
ly void.  Any  agreement  entered 
into  by  a  member  not  to  change 
his  beneficiary  shall  be  null  and 
void." 

This  provision  is  a  part  of  the 
contract,  is  valid  and  binding,  and 
the  assured  could  nqt  create  any 
right  to  the  fund,  or  any  part  there- 
of, by  an  express  or  implied  agree- 
ment prohibited  by  such  provision. 
Thomas  v.  Covert  (Thomas  v.  Su- 
preme Lodge,  K.  P.)  126  Wis.  593, 
3  L.R.A.(N.S.)  904,  105  N.  E.  922, 
5  Ann.  Cas.  456 ;  Faubel  v.  Eckhart, 
151  Wis.  155,  138  N.  W.  615;  Bald- 
v/in  V.  Begley,  185  111.  180,  56  N.  E. 
1065:  Supreme  Lodge,  N.  E.  O.  P. 
V.  Hine,  82  Conn.  315,  73  Atl.  791- 

It  follows  that  the  trial  court 
reached  the  correct  conclusion,  and 
Its  judgment  is  affirmed. 


ANNOTATION. 


What  rigbts  are  waived  by  insurer  wbo  pay*  money  into  court. 


In  (eBersI. 

'  It  has  been  held  that  a  payment  into 
court  by  an  insurer  in  an  action  on 
the  policy  precludes  the  insurer  from 
objecting,  in  defense  to  its  further 
liability,  that  the  proper  steps  to  per- 
fect that  liability  were  not  taken. 
Giboney  v.  German  Ins.  Co.  (1892)  48 
Mo.  App.  186 ;  Johnston  v.  Columbian 
Ins.  Co.  (1810)  7  Johns.  (N.  Y.)  315; 
Canadian  R.  Acci.  Ins.  Co.  v.  Haines 
(1911)  44  Can.  S.  C.  886,  21  Ann.  Cas. 
916.    In  the  case  first  cited,  an  action 


on  an  insurance  policy,  a  payment  in- 
to court  was  held  to  preclude  the  de- 
fendant from  objecting  that  the  ac- 
tion was  premature,  because  brought 
before  the  expiration  of  sixty  days 
after  the  furnishing  of  proofs  of  loss. 
In  Johnston  v.  Columbian  Ins.  Co. 
(1810)  7  Johns.  (N.  Y.)  815,  a  pay- 
ment into  court  was  held  to  prevent 
an  objection  to  the  sufficiency  of  the 
proofs  of  loss,  the  court  saying :  "The 
pajmnent  of  the  money  into  court  was 
an  admission  of  the  cause  of  action. 
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as  alleged  in  the  declaration."  In 
Canadian  R.  Acci.  Ins.  Co.  v.  Haines 
(1911)  44  Can.  S.  C.  386.  21  Ann.  Gas. 
916,  the  action  was  on  an  accident  in- 
surance policy,  to  recover  for  acci- 
dental death  of  the  insured.  The  de- 
fendant tendered  and  paid  into  court 
$100.  being  the  amount  payable  in  case 
the  insured  had  died  as  a  result  of 
intoxication.  It  was  held  that  no  ob- 
jection could  thereafter  be  made  for 
failure  to  give  the  notice  of  death  re- 
quired by  the  policy. 

In  Elliott  V.  Lycoming  County  Mut. 
Ins.  Co.  (1870)  66  Pa.  22,  5  Am.  Rep. 
323,  the  action  was  on  an  insurance 
policy  covering  a  house  and  a  barn. 
The  company  paid  into  court  the 
amount  insured  on  the  barn.  It  was 
held  that  this  did  not  preclude  it  from 
maintaining,  as  against  its  liability 
for  the  sum  insured  on  the  house,  that 
the  policy  was  void  for  overinsurance. 
The  court  said:  "Payment  of  money 
into  court,  when  the  declaration  is  on 
a  special  contract,  admits  a  contract 
indeed,  so  as  to  supersede  the  neces- 
sity of  proving  it  at  the  trial.  1  Tidd, 
Pr.  625.  It  is  an  acknowledgment  of 
the  right  of  action  to  the  amount  of 
the  sum  brought  in;  but  beyond  the 
amount  of  that  sum  it  is  no  acknowl- 
edgment of  the  right  whatever,  id. 
624.  It  waives  the  benefit  of  no  de- 
fense, even  though  such  defense  be  to 
the  whole.  It  seems,  therefore,  that 
after  payment  of  money  into  court 
there  may  be  a  nonsuit,  a  judgment 
as  in  case  of  a  nonsuit,  a  demurrer  to 
evidence,  or  a  plea  puis  darrien  con- 
tinuance; in  short,  that  the  cause  goes 
on  substantially  in  the  same  manner 
as  if  the  money  had  not  been  paid  in 
at  all;  in  other  words,  the  defendant 
is  not  precluded  by  it  from  taking  a 
defense  which  goes  to  the  whole  cause 
of  action." 

In  Cox  v.  Parry  (1786)  1  T.  R.  464, 
99  Eng.  Reprint,  1199,  the  action  was 
on  an  insurance  policy,  and  was 
brought  by  a  person  not  entitled  to 
sue  thereon,  because  not  in  privity 
with  the  person  named  as  beneficiary. 
The  defendant  made  a  payment  into 
court.  After  pointing  out  that  the 
plaintiff  had  no  right  to  recover  on 
the  contract,  the  court  said:  "But  a 
2  A.L.R.— 106. 


great  question  in  the  case  is,  whether 
the  defendant  has  not  precluded  him- 
self from  making  that  objection  by 
paying  money  into  court.  Therefore, 
it  will  be  necessary  to  see  what  effect 
paying  money  into  court  has  in  the 
cause.  It  admits  that  the  plaintiffs 
have  a  right  to  maintain  the  action, 
and  reduces  the  question  simply  to  the 
quantum  of  damages  which  they  are 
entitled  to  recover.  In  this  case,  if 
the  defendant  had  not  paid  money  into 
court,  the  plaintiffs  must  have  been 
nonsuited;  for  the  executors  of 
Shultz  could  not  have  recovered  on 
a  policy  made  in  the  name  of  De 
Simons  only.  But  as  the  defendant 
has  paid  money  into  court,  he  has 
thereby  admitted  that  the  plaintiffs 
are  entitled  to  maintain  their  action 
on  the  policy  to  the  amount  of  that 
sum.  But  he  has  admitted  nothing 
more.  He  does  not,  by  paying  money 
into  court,  vary  the  construction  and 
import  of  the  policy,  so  as  to  entitle 
the  plaintiffs  to  recover  beyond  that 
extent." 

In  Keener  v.  Grand  Lodge,  A.  0.  U. 
W.  (1889)  88  Mo.  App.  548,  it  ap- 
peared that  the  beneficiary  named  was 
the  mistress  of  the  insured.  A  .rela- 
tive also  claiming  the  proceeds  of  the 
certificate,  the  association  paid  the 
amount  into  court  and  interpleaded 
the  claimants.  It  was  held  that  it  did 
not  thereby  admit,  but  on  the  contrary 
denied,  the  right  of  the  beneficiary  to 
take,  the  court  saying:  "The  fact  of 
its  fear  that  she  is  not  the  rightful 
party  is  the  cause  of  the  association 
taking  the  course  it  has." 

In  the  reported  case  (Logan  v.  Mod- 
EEN  Woodmen,  ante,  1676),  it  is  held 
that  a  beneficial  association  did  not, 
by  paying  the  amount  of  the  certifi- 
cate into  court,  waive  a  by-law  where- 
by the  beneficiary  was  required  to  be 
a  blood  relative  of  the  insured. 

In  Clogg  V.  McDaniel  (1899)  89  Md. 
416,  43  Atl.  795,  a  mutual  benefit  com- 
pany impleaded  several  claimants,  and 
brought  the  amount  of  the  policy  into 
court.  A  question  arising  as  to  the 
validity  of  an  assignment  on  which 
one  of  the  claimants  rested  his  case, 
the  court  said:  "If  this  were  a  valid 
defense  at  all,  it  was  one  which  the 
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association  might  have  made.  Having 
admitted  its  liability  by  paying  the 
money  into  court,  the  question  is  en- 
tirely foreclosed." 

In  Ballou  v.  Gile  (1880)  50  Wis.  614, 
7  N.  W.  561,  it  appeared  that  the  bene- 
ficiary died  before  the  insured.  His 
administrator  claimed  the  proceeds  of 
the  insurance.  By  a  by-law  it  was 
provided  that  in  case  no  desighated 
beneficiary  was  living  the  proceeds 
should  go  to  the  widow  of  the  insured. 
It  was  held  that  a  payment  of  the 
proceeds  into  court  did  not  deprive 
the  widow  of  her  rights  under  the  by- 
law. 

As  to  ohsace  of  benellalary. 

There  is  a  conflict  of  authority  as 
to  whether  an  insurer,  by  paying  into 
court  the  amount  of  the  policy  or  bene- 
fit certificate,  renders  effective  an  at- 
tempted change  of  beneficiary  by  the 
insured,  which  was  not  made  in  ac- 
cordance with  the  provisions  of  the 
policy  or  the  by-laws  of  the  insurer. 
In  some  jurisdictions  it  is  held  that 
such  a  payment  has  no  effect  on  the 
rights  of  the  parties,  which  must  be 
judged  by  the  situation  existing  at 
the  time  of  the  death  of  the  insured. 
McLaughlin  v.  McLaughlin  (1894)  104 
CaL  171,  43  Am.  St.  Rep.  83,  37  Pac. 
866;  Supreme  Lodge,  F.  B.  v.  Price 
(1915)  27  CaL  App.  607,  160  Pac.  803; 
Finnell  v.  Franklin  (1913)  55  Colo. 
156,  134  Pac.  122;  Freund  v.  Freund' 
(1905)  218  111.  189,  109  Am.  St.  Rep. 
283,  75  N.  E.  925;  Knights  of  Macca- 
bees v.  Sackett  (1906)  34  Moitt  357, 
115  Am.  St.  Rep.  532,  86  Pac.  423; 
Ireland  v.  Ireland  (1886)  42  Hun  (N. 
Y.)  212;  Independent  Foresters  v. 
Keliher  (1900)  36  Or.  501,  78  Am.  St. 
Rep.  785,  59  Pac.  324,  1109,  60  Pac. 
563;  Modem  Woodmen  v.  Headle 
(1914)  88  Vt.  37,  L.R.A.1915A,  580, 
90  Atl.  893;  Berg  v.  Damkoehler 
(1902)  112  Wis.  587,  88  N.  W.  606. 
See  the  dictum  in  Faubel  v.  Eckhart 
(1912)  151  Wis.  155,  138  N.  W.  616. 
See  also  the  following  cases,  wherein 
the  point- was  not  discussed,  but  the 
ruling  was  in  accord  with  the  fore- 
going rule:  Wendt  v.  Iowa  Legion 
of  Honor  (1887)  72  Iowa,  682,  34  N. 
W.  470;  Shuman  v.  Ancient  Order,  U. 
W.  (1900)  110  Iowa,  642,  82  N.  W.  331; 


Ancient  Order  of  Gleaners  v.  Bury 
(1911)  165  Mich.  1,  34  L.R.A.(N.S.) 
277,  130  N.  W.  191 ;  Thomas  v.  Thomas 
(1892)  131  N.  Y.  210,  27  Am.  St.  Rep. 
682,  30  N.  E.  61;  Fink  v.  Fink  (1902) 
171  N.  Y.  623,  64  N.  E.  506. 

In  Ireland  v.  Ireland  (1886)  42  Hun 
(N.  Y.)  212,  wherein  the  contest  was 
between  the  original  and  the  substi- 
tuted beneficiary,  the  court  said:  "The 
insurance  association  was  thus  al- 
lowed to  drop  out  of  the  contest,  upon 
the  theory  that  it  was  ready  to  pay  the 
rightful  claimant.  Its  payment  of  the 
money  does  not  in  any  way  better  or 
prejudice  the  legal  position  of  either 
party  against  the  other.  The  party 
that  succeeds  must  make  a  case  that 
would  have  entitled  her  to  succeed 
against  the  association."  See  to  the 
same  effect.  Independent  Foresters  v. 
Keliher  (1900)  36  Or.  501,  78  Am.  St. 
Rep.  785,  59  Pac.  324,  1109,  60  Pac. 
563. 

In  Supreme  Lodge,  F.  B.  v.  Price 
(1915)  27  CaL  App.  607,  150  Pac.  803, 
it  appeared  that  the  by-laws  of  the 
insurance  association  provided  for  a 
change  on  a  written  application.  The 
insured  wrote  a  letter  to  a  third  per- 
son, expressing  his  desire  that  another 
than  the  beneficiary  should  receive  the 
proceeds.  A  deposit  of  insurance 
money  in  court,  and  an  interpleader  of 
the  claimants,  were  held  not  to  waive 
a  by-law  of  the  insurer  as  to  the  man- 
ner of  changing  the  beneficiary. 

In  McLaughlin  v.  McLaughlin 
(1894)  104  Cal.  171,  43  Am.  St.  Rep. 
83,  37  Pac.  865,  it  appeared  that  the 
by-laws  of  an  insurer  required  a 
change  of  beneficiary  to  be  made  by 
a  surrender  of  the  old  certificate  and 
the  issue  of  a  new  one.  A  member 
attempted  to  make  a  change  of  bene- 
ficiary, but  did  not' comply  with  the 
by-law.  It  was  held  that  the  failure 
was  not  waived  by  paying  the  amount 
called  for  by  the  certificate  into  court, 

In  Finnell  v.  Franklin  (1913)  55 
Colo.  156,  134  Pac.  122,  it  appeared 
that  the  by-laws  regulated  the  man- 
ner of  changing  the  beneficiary.  The 
insured  attempted  to  make  the  change 
by  will.  The  court  said:  "Such  pro- 
visions were  for  the  mutual  benefit  of 
the  association  and  its  members,  and 
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the  deposit  of  the  money  with  the 
court  in  no  sense  constituted  a  waiver 
thereof.  Rollins  v.  McHatton  (1891) 
16  Colo.  203,  25  Am.  St.  Rep.  260,  27 
Pac.  254.  The  only  substantial  effect 
of  that  act,  under  the  circumstances 
of  this  case,  was  to  request  the  court 
to  award  the  fund  as  equity  and  the 
law  might  direct,  under  the  terms  of 
the  contracts  of  insurance."  See  to 
the  same  effect,  Thomas  v.  Covert 
(Thomas  v.  Supreme  Lodge,  K.  H.) 
(1906)  126  Wis.  593,  3  L.R.A.(N.S.) 
904,  105  N.  W.  922,  5  Ann.  Cas.  456. 

In  Freund  v.  Freund  (1905)  218  III. 
189,  109  Am.  St.  Rep.  283,  75  N.  E, 
925,  it  appeared  that  an  attempted 
change  of  beneficiary  was  not  in- 
dorsed on  the  policy  by  the  company 
at  its  home  office,  as  required  by  the 
terms  of  the  policy.  The  court  said: 
"The  mere  fact  that  the  company  paid 
the  money  into  court,  to  be  disposed 
of  as  the  court  should  direct,  cannot 
operate  as  a  waiver  of  any  of  the 
vested  rights  of  Karl  Freund,  which 
accrued  by  reason  of  the  death  of  his 
father.  The  waiver  by  the  company 
can  only  operate  in  favor  of  the  as- 
sured, as  between  the  company  and 
the  assured;  but  not  as  between  the 
company  and  the  third  persons  whose 
rights  have  vested  by  the  death  of  the 
insured." 

In  Knights  of  Maceabees  v.  Sackett 
(1906)  34  Mont.  357,  115  Am.  St.  Rep. 
582,  86  Pac.  423,  it  appeared  that  the 
request  for  a  change  of  beneficiary 
was  not  received  by  the  insurer  until 
after  the  death  of  the  insured.  The 
court  said:  "By  paying  the  money 
into  court  the  association  waived,  so 
far  as  it  could  do  so,  the  failure  of 
the  insured  to  comply  strictly  with 
the  by-laws  of  the  order;  but  such 
waiver  could  not  impair  rights  which 
became  vested  upon  the  death  of  the 
insured." 

In  Modem  Woodmen  v.  Headle 
(1914)  88  Vt.  37,  L.R.A.1915A,  580,  90 
Atl.  893,  it  was  held  that  where  the 
new  certificate  was  not  delivered  dur- 
ing the  lifetime  of  the  insured,  as  re- 
quired by  a  by-law,  the  paying  of  the 
amount  of  the  certificate  into  court 
did  not  waive  the  by-law.  The  court 
said:     "It  is  also  said  that  it  waived 


the  provisions  of  the  by-laws  by  pay- 
ing the  fund  into  court,  and  asking 
that  the  adverse  claimants  be  required 
to  interplead.  By  the  great  weight  of 
authority,  the  society  cannot  be  re- 
garded as  having  waived  the  require- 
ment of  the  by-laws,  by  bringing  the 
bill  of  interpleader  and  paying  the 
fund  into  court.  By  so  doing  the  so- 
ciety admitted  its  liability  under  one 
or  the  other  of  the  certificates,  and 
asked  the  court  of  chancery  to  pro- 
tect it,  by  determining  the  conflicting 
rights  of  the  claimants ;  but  it  cannot 
be  held  that  the  rights  of  either  claim- 
ant are  prejudiced  thereby." 

In  Berg  v.  Damkoehler  (1902)  112 
Wis.  587,  88  N.  W.  606,  it  appeared 
that  the  insured  had  a  ri£ht  to  change 
the  beneficiary,  by  making  a  request 
in  writing  duly  acknowledged.  He 
sent  in  an  unacknowledged  request, 
and  died  before  he  could  be  notified  of 
its  insufficiency.  It  was  held  that,  by 
paying  the  amount  of  the  insurance 
into  court,  the  insurer  did  not  waive 
the  provision  requiring  acknowledg- 
ment. 

In  other  jurisdictions  the  restric- 
tions placed  on  a  change  of  bene- 
ficiary are  considered  as  being  entire- 
ly for  the  benefit  of  the  insurer,  and 
it  is  held  that  by  paying  the  amount 
of  the  insurance  into  court  the  restric- 
tion is  waived,  and  the  change  is  made 
effective.  Supreme  Conclave,  R.  A.  v. 
Cappella  (1890)  41  Fed.  1 ;  Titsworth 
V.  Titsworth  (1888)  40  Kan.  571,  20 
Pac.  213;  Hall  v.  Allen  (1897)  75 
Miss.  175,  65  Am.  St.  Rep.  601,  22  So. 
4;  Frakes  v.  Brotherhood  of  Locomo- 
tive Firemen  (1918)  —  Mo.  App.  — , 
204  S.  W.  26;  Henderson  v.  Modern 
Woodmen  (1912)  163  Mo.  App.  186, 146 
S.  W,  102 ;  John  Hancock  Mut.  L.  Ins. 
Co.  v.  White  (1898)  20  R.  L  457,  40 
Atl.  5;  John  Hancock  Mut.  L.  Ins.  Co. 
v.  Bedford  (1914)  36  R.  L  116,  89  Atl. 
154;  Coleman  v.  Grand  Lodge,  C.  K. 
P.  (1907)  —  Tex.  Civ.  App.  — ,  104  S. 
W.  909. 

In  Titsworth  v.  Titsworth  (1888)  40 
Kan.  571,  20  Pac.  213,  involving  the 
validity  of  a  change  of  beneficiary,  it 
was  said:  "It  must  be  constantly 
borne  in  mind  that  the  Ancient  Order 
of  United  Workmen,  the  association 
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that  issued  the  benefit  certificate,  is 
no  longer  a  party,  and  is  not  taking 
any  part  in  the  litigation.  It  has  paid 
the  money  into  court,  and  has  been 
released  from  all  obligation  respect- 
ing it.  This  payment,  however,  is  an 
admission  on  its  part  that  the  benefit 
certificate  was  rightfully  issued,  and 
hence  all  contention  as  to  whether  its 
rules  and  regulations  respecting  these 
matters  had  been  complied  with  is  out 
of  the  case,  and  is  entirely  disposed 
of." 

In  Supreme  Conclave,  R.  A.  v.  Cap- 
pella  (1890)  41  Fed.  1,  it  appeared 
that  the  insured  did  all  that  was  in- 
cumbent on  him  to  do  in  order  to 
change  the  beneficiary,  and  only  the 
formal  making  of  the  change  by  the 
association  remained  undone  at  the 
time  of  his  death.  The  association 
paid  the  money  into  court,  and  inter- 
pleaded the  original  and  the  substi- 
tuted beneficiary.  It  was  held  that, 
in  the  exercise  of  its  equitable  powers, 
the  court  would  consider  the  change 
as  made. 

In  Hall  v.  Allen  (1897)  75  Miss.  175, 
65  Am.  St.  Rep.  601,  22  So.  4,  it  ap- 
peared that  the  beneficiary  named  in 
a  certificate  died  before  the  insured. 
The  latter  directed  an  agent  to  have 
a  new  certificate  issued,  but  the  in- 
sured died  before  the  same  was  deliv- 
ered. Section  p6  of  the  constitution 
of  the  insurer  provided  as  follows: 
"Any  member  desiring  to  make  a  new 
direction  as  to  the  payment  of  his 
benefit  certificate  may  do  so,  by  and 
with  the  consent  of  the  lodge  of  which 
he  is  a  member.  He  shall  then  author- 
ize or  make  such  change  in  writing 
on  the  back  of  the  certificate  in  the 
form  prescribed,  attested  by  the  sec- 
retary, with  the  seal  of  the  lodge  at- 
tached; but  no  such  change  or  trans- 
fer shall  be  valid  or  have  any  binding 
effect  until  reported  to  the  grand 
secretary  and  treasurer.  .  .  .  All 
transfers  of  beneficiary  certificates 
shall  be  recorded  in  the  beneficiary 
certificate  register  of  the  subordinate 
lodge,  and  also  in  the  grand  register." 
The  insurer  paid  the  money  into  a 
bank,  subject  to  the  order  of  the  court. 
Holding  that  the  newly  designated 
beneficiary  was  entitled  to  the  fund. 


the  court  said:  "The  payment  of  the 
money  into  the  bank  had  the  effect  to 
remit  the  legal  question  of  who  was 
the  rightful  claimant  of  the  fund  aris- 
ing from  the  benefit  certificate,  to  the 
court.  It  had  no  effect  as  between  the 
rival  claimants,  but  it  did  operate  a 
waiver  by  the  order,  so  far  as  its 
rights  were  concerned,  of  conformity 
of  the  change  in  the  benefit  certificate 
to  the  provisions  of  §  66  of  the  con- 
stitution of  the  grand  lodge;  so  long, 
at  least,  as  the  order  did  not  appear 
as  a  party  resisting  the  payment.  The 
order  is  no  party  here;  does  not  set  up 
such  want  of  conformity;  and  no  oth- 
er party  can,  in  such  case,  invoke  the 
said  §  66,  intended  alone  for  the  pro- 
tection of  the  order." 

In  Henderson  v.  Modern  Woodmen 
(1912)  163  Mo.  App.  186,  146  S.  W. 
102,  the  court,  after  setting  out  the  at- 
tempted change,  said:  "As  against 
the  company,  this  was  not  sufficient; 
but  as  it  does  not  insist  upon  a  strict 
compliance  with  the  by-laws,  and  has 
paid  the  money  into  court  and  asked 
that  the  court  determine  who  shall 
receive  the  benefits,  in  order  that  it 
may  be  protected  from  the  adverse 
claims  of  the  plaintiff  and  interplead- 
ers, it  thereby  waived  a  strict  com- 
pliance with  said  by-laws.  The  law 
is  that  such  by-laws  are  made  solely 
for  the  benefit  of  such  organization, 
and  as  the  plaintiff,  the  beneficiary 
named  in  the  certificate,  had  no  vest- 
ed interest  in  the  benefits,  she  can 
have  no  good  reason  to  complain,  on 
the  ground  that  the  by-law-  in  ques- 
tion was  not  strictly  complied  with." 

In  John  Hancock  Mut.  L.  Ins.  Co.  v. 
White  (1898)  20  R.  I.  457,  40  Atl.  5, 
it  appeared  that  the  request  for  a 
change  of  beneficiary  had  been  re- 
ceived, but  not  consented  to,  by  the 
insurer  at  the  time  of  the  death  of  the 
insured.  The  court  held  that,  by  pay- 
ing the  proceeds  of  the  policy  into 
court,  the  absence  of  consent  was 
waived,  saying:  "The  assured  had 
done  everything  that  was  necessary 
en  her  part  to  change  the  beneficiary 
under  the  policy.  That  a  change  was 
not  made  was  due  to  the  neglect  of 
the  company.    The  provision  for  the. 
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consent  of  the  company  to  the  change 
was  solely  for  its  protection,  and 
therefore  one  on  which  it  alone  can 
insist.  By  filing  its  bill  that  the  re- 
spondents interplead,  and  thereby  of- 
fering to  pay  the  fund  as  the  court 
shall  determine,  it  has  waived  its  right 
to  say  that  it  did  not  consent,  and  no 
one  else  can  urge  the  lack  of  its  con- 
sent in  its  name."  See  to  the  same 
effect,  John  Hancock  Mut.  L.  Ins.  Ce. 
V.  Bedford  (1914)  36  R  I.  116,  89  Atl. 
154. 

In  Sofge  V.  Supreme  Lodge,  K.  H. 
(1897)  98  Tenn.  446,  39  S.  W.  853,  it 
appeared  that  a  change  of  beneficiary 
was  made  in  due  form.  The  former 
beneficiary  denied  the  validity  of  the 
change,    and    the    insurer    paid    the 


money  into  court.  It  was  contended 
for  the  former  beneficiary  that,  by  so 
doing,  it  had  waived  the  by-law  per- 
mitting a  change  of  beneficiary.  The 
court,  in  holding  the  change  to  be  ef- 
fective, said:  "We  do  not  overlook 
the  point  pressed  in  argument  that 
the  rules  and  by-laws  of  the  order  are 
made  for  its  protection,  and  that  no 
issue  is  made  in  this  case  with  the  or- 
.der,  but  that  it  has  paid  the  money 
into  court  and  retired  from  the  con- 
test. While  this  is  true,  the  respective 
rights  of  these  claimants  must  be  de- 
termined by  a  consideration  of  the 
power  reserved  to  the  assured,  under 
the  rules  and  by-laws  of  the  order,  to 
deal  with  the  benefit  certificate  issued 
upon  his  life."  W.  A.  S. 


STATE  OF  NEW  HAMPSHIRE 

V. 

LEE  fiUTCHINS. 

New  Uampgliire  Supreme  Court  —  January  7,  1019, 
(—  N.  H.  — ,  105  Atl.  519.) 

Estoppel  —  of  state  —  failure  to  supervise  construction  of  bridge. 

1.  ihe  state  does  not,  by  failing  to  oversee  the  construction  of  a  bridge 
from  time  to  time  so  as  to  provide  sufficient  clearage  for  passage  of  boats, 
estop  itself  from  requiring  the  owner  to  make  the  necessary  changes  at 
his  own  expense  to  accommodate  such  traffic. 

[See  note  on  this  question  beginning  on  page  1694.] 

that  it  shall  not  be  lawful  to  continue 
any  bridge  so  as  to  prevent  the  pass- 
age of  boats  is  a  reservation  as  against 
the  structure  then  existing,  as  well 
as  against  those  thereafter  erected. 
—  conflicting  clauses  of  grant — con- 
struction. 


Water  —  right  to  obstruct  navigation. 

2.  A  riparian  owner  has  no  right  to 
obstruct  a  public  right  of  navigation 
unless  it  has  been  granted  by  the  leg- 
islature. 
Evidence  —  presumption  —  release  of 

navigation  rights. 

3.  A  legislative  grant  or  release  of 
public  rights  of  navigation  in  favor  of 
private  persons  will  not  be  presumed. 
Water  —  grant   of   right    to   obstruct 

navigation  —  implication. 

4.  A  right  to  obstruct  the  passage 
of  boats  will  not  be  implied  from  a 
grant  of  a  right  to  maintain  a  bridge, 
if  the  bridge  can  be  maintained  in 
such  a  manner  as  to  give  free  pass- 
age to  boats. 

—  construction  of  grant. 

5.  A  provision  in  a  grant  of  a  right 
to   construct   and   maintain   a   bridge 


6.  A  grant  of  the  right  and  privilege 
of  a  bridge  and  of  continuing  the  same 
is  not  destroyed,  so  as  to  make  the 
grant  meaningless,  by  a  subsequent 
clause  that  it  shall  be  continued  so  as 
not  to  prevent  the  passage  of  boats, 
if  the  right  to  maintain  any  bridge  at 
the  point  in  question  was  doubtful. 

—  change  in  size  of  boats  —  effect. 

7.  A  provision  in  a  grant  of  a  right 
to  maintain  a  bridge  that  it  shall  not 
be  lawful  to  continue  it  so  as  to  pre- 
vent the  passage  of  boats  applies  to 
any  boats  which  may  subsequently  be 
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put  in  service,  although  their  size  will 
require  a  reconstruction  of  the  bridge. 

Definition  —  boats. 

8.  A  provision  in  a  grant  of  a  right 
to  maintain  a  bridge  that  it  shall  not 
be  lawful  to  continue  it  so  as  to  prevent 
the  passage  of  boats  and  rafts  will  not 
be  restricted  to  rowboats  and  craft  of 
a  similar  size,  when  the  legislature, 
in  several  acts  passed  about  the  time 
of  the  one  in  question,  applied  the  word 
"boat"  to  craft  of  a  larger  size. 
Bridge  —  charter  —  navigation  rights. 

9.  A  charter  for  building  a  bridge 
which  does  not  mention  tne  naviga- 
tion rights  will  leave  such  rights  in 
tne  public. 

— duty  to  alter  to  accommodate  traveL 

10.  The  owner  ot  a  rignt  to  bridge  a 
navigable  stream  must  alter  the  bridge 
to  accommodate  demands  for  travel  in 
tne  water  under  it,  and  tne  compara- 
tive money  value  or  utility  of  the  cou- 
nicting  uses  is  immaterial. 


Water  —  encroachment  —  proceeding 
at  perU. 

11.  One  claiming  against  the  rights 
of  the  public  in  public  waters  proceeds 
at  his  peril  if  he  does  not  procure  an 
aitthoritative  definition  of  his  rights 
in  advance. 

Estoppel  —  want  of  legal  capacity. 

12.  Want  of  legal  capacity  cannot  be 
supplied  by  estoppel. 

Nuisance  —  abatement  —  contribution 

by  state. 

1'6.  The  state  cannot  be  made  to  con- 
tribute to  the  abatement  of  a  nuisance 
consisting   of   a   bridge  erected   by  a 
private  citizen  over  navigable  water. 
Appeal  —  incompetent     evidence  — 

nonprejudicial  error. 

14.  The  admission  in  an  action  to 
compel  reconstruction  of  a  bridge,  of 
incompetent  evidence  in  the  form  of  a 
statutory  declaration  that  the  bridge 
was  a  nuisance,  is  not  reversible  error 
if  it  IS  shown  to  be  a  nuisance  in  fact 
by  obstructing  general  navigation. 


EXCEPTIONS' by  both  plaintiff  and  defendant  to  rulings  of  the  Superior 
Court  for  Belknap  County,  made  during  the  trial  of  an  action  brought  to 
abate,  as  a  public  nuisance,  a  bridge  obstructing  navigation;  the  state 
excepting  to  the  order  tor  contribution  and  to  limiting  the  height  of  the 
bridge  to  11  feet ;  and  defendant  excepting  to  the  order  requiring  removal 
of  the  bridge,  or  its  reconstruction.  Utate's  exception  sustained.  Defend- 
ant's exception  overruled. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Mr.  Oscar  L.  Young,  Attorney  Gen-     908,  69  S.  W.  343;  Little  Rock  M.  R. 


eral,  for  the  State: 

The  waterways  are  great  natural 
highways,  the  gifts  of  nature;  and 
wh^  man  attempts  to  interfere  with 
tnem,  it  should  be  for  the  purpose  of 
increasing  the  natural  facilities,  and 
not  of  destroying  them. 

Sullivan  v.  Jernigan,  21  Fla.  264. 

The  general  power  to  construct  a 
bridge  does  not  carry  with  it  the  right 
to  ere^t  a  structure  which  will  in  any 
way  seriously  interfere  with  naviga- 
tion. 

Thompson  v.  Androscoggin  River  Im- 
prov.  Co.  54  N.  H.  548;  Barnes  v. 
Racine,  4  Wis.  454;  Hickok  v.  Hine, 
23  Ohio  St.  523,  13  Am.  Rep.  265; 
Pennsylvania  v.  Wheeling  &  B.  Bridge 
Co,  13  How.  518,  14  L.  ed.  249;  Clem- 
ent V.  Metropolitan  West  Side  Elev. 
R.  Co.  59  C.  C.  A.  289,  123  Fed.  271 ; 
Terre-Haute  Drawbridge  Co.  v.  Halli- 
day,  4  Ind.  36;  State  v.  Freeport,  43 
Me.  198;  Southern  R.  Co.  v.  Fergu- 
son, 105  Tenn.  552,  80  Am.  St.  Rep. 


&  T.  R.  Co.  V.  Brooks,  39  Ark.  403,  43 
Am.  Rep.  277;  Columbus  Ins.  Co.  v. 
Peoria  Bridge  Asso.  6  McLean,  70, 
Fed.  Cas.  No.  3,046;  Selman  v.  Wolfe. 
27  Tex.  68. 

The  requirements  and  conditions  of 
the  grant  should  have  been  followed 
and  adhered  to  implicitly. 

Cape  Elizabeth  v.  Cumberland  Coun- 
ty, 64  Me.  456. 

Even  though  the  bridge  as  originally 
built  and  as  contemplated  by  the  legis- 
lature was  consistent  with  the  condi- 
tions then  existing,  there  is  no  legal 
reason  why  the  owner  should  not  be 
required  to  alter  the  bridge  in  such  a 
way  that  it  shall  comply  with  the  de- 
mands and  requirements  of  changed 
conditions. 

United  States  v.  St.  Louis,  A.  &  T. 
R.  Co.  43  Fed.  414. 

The  right  to  do  anything  or  trans- 
act any  business  which  constitutes  a 
public  nuisance  cannot  be  acquired  by 
prescription. 
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State  V.  Griffin,  69  N.  H.  1,  41  L.R.A.' 
177,  76  Am.  St.  Rep.  139,  39  Atl.  260; 
Hynes  v.  Brewer,   194   Mass.  435,  9 
L.R.A.(N.S.)   598,  80  N.  E.  503;  29 
Cyc.  1207. 

Mr.  Charles  B.  Hibbard,  for  defend- 
ant: 

The  court  may  refuse  to  the  state, 
as  well  as  to  any  other  plaintiff,  relief 
in  violation  of  "equity  or  good  con- 
science" and  condition  its  decree  on 
the  state's  performance  of  whatever 
justice  may  require. 

Hunter  v.  Carroll,  64  N.  H.  572,  15 
Atl.  17,  67  N.  H.  262,  29  Atl.  639; 
Cheshire  Provident  Inst.  v.  Stone,  52 
N.  H.  366;  Moore  v.  Kidder,  58  N.  H. 
115. 

Delay  by  the  state  in  instituting  pro- 
ceedings for  a  length  of  time  may  be 
regarded  as  laches,  precluding  it  from 
relief. 

State  V.  Boston  &  M.  R.  Co.  75  N.  H. 
341,  74  Atl.  542;  United  States  v. 
Insley,  130  U.  S.  263,  32  L.  ed.  968,  9 
Sup.  Ct.  Rep.  485;  Missouri  v.  Illinois, 
180  U.  S.  208,  245,  45  L.  ed.  497,  513, 
21  Sup.  Ct.  Rep.  331;  Georgia  v.  Ten- 
nessee Copper  Co.  206  U.  S.  230,  239, 
51  L.  ed.  1038,  1045,  27  Sup.  a.  Rep. 
618,  11  Ann.  Cas.  488. 

By  the  common  law  of  New  Hamp- 
shire, the  state  owns  the  land  under 
the  waters  of  Lake  Winnipesaukee  to 
high-water  mark,  but  each  littoral  own- 
er has  the  right  of  occupying  and  even 
"f  appropriating  portions  of  the  state's 
land,  provided  he  does  not  unreasonably 
interfere  with  navigation,  fishing,  or 
any  other  public  right. 

Clement  v.  Burns,  43  N.  H.  616; 
Concord  Mfg.  Co.  v.  Robertson,  66  N. 
H.  18,  18  L.R.A.  679,  25  Atl.  718;  Win- 
nipesaulcee  Camp-Meeting  Asso.  v.  Gor- 
don, 67  N.  H.  98,  29  Atl.  412;  Dolbeer 
V.  Suncook  Waterworks  Co.  72  N.  H. 
564,  £8  Atl.  504. 

The  word  "boat"  applies  only  to  row- 
boats  and  craft  of  a  similar  size.  Du- 
gan  V.  Bridge  Co.  27  Pa.  303,  67  Am. 
Dec.  464. 


Peaslee,  J.,  delivered  the  opinion 
of  the  court: 

The  state's  exception  to  the  re- 
fusal to  order  the  raising  of  the 
bridge  to  a  height  giving  15  feet 
clearance  above  high  water  presents 
the  question  whether  the  public 
right  of  navigation  in  this  strait  has 
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been  granted,  away  by  the  legisla- 
ture. If  it  has  not  w..e.^,i.ht  .o 
been  so  granted,  the  obstruct 
defendant  has  no  "^•«-"<»»- 
right  to  prevent  such  navigation. 
Connecticut  River  Lumber  Co.  v. 
Olcott  Falls  Co.  65  N.  H.  290,  13 
L.R.A.  826,  21  Atl.  1090. 

The  defendant's  rights  in  the 
premises  are  based  upoh  an  act  '' 
passed  by  the  legislature  in  1S08. 
At  that  time  his  predecessor  in  title, 
Nathaniel  Davis,  had  constructed  a 
bridge  at  this  place,  and  petitioned 
the  legislature  for  authority  to 
maintain  the  same.  The  act  pro- 
vides: "That  the  right  and  privi- 
lege of  said  bridge,  and  of  continu- 
ing the  same,  and  of  continuing  any 
other  bridge  at  the  place  where  the 
said  bridge  is  now  erected,  be  and 
hereby  is  granted  unto  and  vested 
in  the  said  Nathaniel  Davis,  his 
heirs  and  assigns  forever.  And  be 
it  further  enacted  that  it  shall  not 
be  lawful  for  the  said  Nathaniel 
Davis,  his  heirs  or  assigns,  to  con- 
tinue any  bridge  at  the  place  afore- 
said, so  as  to  prevent  the  passage 
of  boats  or  rafts  under  the  same; 
and  said  bridge  shall  at  all  times  be 
free  for  all  persons  who  please  to 
pass  over  the  same."  7  N.  H.  Laws, 
665. 

The  defendant  contends  that  this 
is  a  grant  of  a  right  to  maintain  the 
bridge  as  it  was  in  1808,  and  that  a 
permanent  right  to  impede  public 
travel  to  that  extent  was  conveyed 
thereby.  If  this  is  not  so,  he  fur- 
ther contends  that  the  rights  re- 
served to  the  state  are  only  for  the 
passage  of  rowboats  and  the  like, 
and  that  as  to  larger  craft  the  right 
to  prevent  travel  was  conveyed  by 
the  grant. 

A  legislative  grant  or  release  of 
public  rights  of  navigation  in  favor 
of  private  parties  is 
not  to  be  presumed.  JJi'^^i^tTon- 

It     will     not     be     in-    relea.e  of 

ferred     because    it  JiVhS!""" 
would  make  a  pri- 
vate grant  more  beneficial  to  the 
grantee.  The  incidental  power  of  dis- 
continuing such  right  "cannot  be  im- 
plied from  anything  less  than  neces- 
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sity."  Connecticut  River  Lumber 
Co.  V.  Olcott  Falls  Co.  65  N.  H.  380, 
13  L.R.A.  826,  21  Atl.  1091.    There 

We  ran  f  *'  ^°  Hecessity  in 
riKht  to  obstruct  the  present  case.  A 
rmpii?.t!'o''.T  bridge  can  be  main- 
tained and  still  give 
free  passage  for  the  boats  desiring 
to  navigate  the  strait. 

If  a  grant  of  a  right  to  obstruct 
navigation  could  be  inferred  from 
the  grant  of  "the  right  and  privilege 
of  said  bridge,  and  of  continuing  the 
same,"  it  is  distinctly  and  in  terms 
negatived  by  what  follows.  The 
provision  "that  it  shall  not  be  law- 
ful for  .  .  .  Davis  ...  to 
continue  any  bridge  at  the  place 
aforesaid  so  as  to  prevent  the  pass- 
age of  boats"  is  an  express  reserva- 
tion of  rights  as  against  the  struc- 
ture then  existing,  as  well  as  against 
those  thereafter  erected.  The  grant 
is  not  without  limit 
^^"•ut""*'""  as  to  the  existing 
bridge.  It  conveys 
the  right  to  maintain  the  bridge  if 
and  so  far  as  it  does  not  infringe 
upon  the  rights  which  are  reserved. 
The  legislature  was  careful  to  neg- 
ative the  claim  that  the  bridge  Davis 
had  built  should  be  the  measure  of 
his  rights.  They  chose  to  have  the 
public  rights  remain  paramount.  It 
follows  that  whatever  rights  are  de- 
scribed in  the  last  sentence  of  the 
act  belong  to  the  public,  whether 
infringed  upon  by  the  original 
bridge  or  not. 

It  is  urged  that  this  interpreta- 
tion of  the  act  renders  it  meaning- 
less; that  it  leads  to  the  conclusion 
that  rights  were  granted  by  the  first 
clause  and  taken  away  by  the  sec- 
ond. But  it  is  by  no  means  certain 
that  Davis  had  any  right  as  an  in- 
cident to  his  title  as  littoral  proprie- 
tor to  maintain  a  bridge,  even 
though  it  did  not  obstruct  public 
travel.  It  is  manifest  that  the  exist- 
ence of  such  right  would  at  least  be 
questionable,  and  that  a  legislative 
-*oniiicti»R         grant  would  be  de- 

clauaeo  of  Krant    Sirable.        It    IS    thlS 
-conMractlon.         ^.j^j^^  ^^^^y^  ^j^^  ^^^ 

grants,  and  the  second  clause  was 
added  to  make  sure  there  should  be 


no  claim  of  an  implied  grant  of  a 
right  to  obstruct  navigation,  or  that 
the  existing  bridge  measured  the 
rights  conferred. 

The  language  of  the  act  aptly  ex- 
presses the  legislative  purpose  to 
retain  the  public  right  for  use  when- 
ever occasion  therefor  should  arise 
in  the  future.  If  there  were  no 
boats  on  the  lake,  the  passage  of 
boats  could  not  fairly  be  said  to  be 
prevented  by  the  bridge.  If  there 
were  only  small  boats,  a  small  open- 
ing only  would  be  required.  But 
whatever  their  size,  the  right  of 
passage  for  them  _e,..„^e  i.  .i.e 
was  retamed,  and  of  boat.- 
could  be  asserted  **'*•• 
whenever  the  occasion  to  use  it 
should  arise.  As  before  stated,  it 
is  the  public  travel  over  this  pub- 
lic waterway  which  measures  the 
extent  to  which  Davis  and  his  suc- 
cessors were  bound  to  keep  the 
channel  free  from  obstruction  by 
them.  The  existing  structure  was 
legalized  so  far  only  as  it  did  not 
prevent  the  passage  of  boats.  His 
rights  are  similar  to  those  of  abut- 
ters to  temporarily  use  a  land  high- 
way. He  may  exercise  them  in  any 
way  not  inconsistent  with  the  needs 
of  public  travel.  State  v.  Kean,  69 
N.  H.  122,  125,  48  L.R.A.  102,  45 
Atl.  256. 

What  was  meant  by  the  term 
"boats  and  rafts?"  The  defendant 
concedes  that  the  meaning  of  the 
word  "boat"  may  be  broad  enough 
to  cover  all  water  craft,  but  claims 
that  it  was  here  used  in  a  restrict- 
ed sense,  and  that  it  applies  only 
to  rowboats  and  craft  of  a  similar 
size.  Definitions  satisfying  the 
claim  of  either  party  are  to  be  found 
in  the  dictionaries,  but  we  are  not 
left  to  the  expedient  of  merely 
choosing  between  these.  There  is 
other  and  more  satisfactory  evi- 
dence of  how  the  term  was  un- 
derstood by  the  legislators  who  used 
it  in  1808.  From  1792  until  the  pas- 
sage of  this  act  in  1808,  the  legis- 
lature granted  charters  for  many 
canal  companies,  and  from  time  to 
time  passed  acts  changing  the  rates 
of  toll.    In  these  acts  the  craft  ply- 
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ing  upon  the  Merrimack  and  Con- 
necticut rivers  are  uniformly  de- 
scribed as  boats.  The  matter  of  the 
size  of  craft  is  referred  to,  for  the 
toll  is  fixed  by  tonnage.  Such  ex- 
pressions as  the  following  abound: 
"For  every  boat  above  one  ton's 
burthen;"  "for  every  loaded  boat  3 
stents  per  ton;"  "according  to  th^ 
tons  said  boats  will  carry;"  for 
every  ton  "not  exceeding  5  tons,  10 
cents;  for  every  additional  ton  of 
said  goods  above  5,  6  cents;"  "for 
each  boat  and  loading  not  exceeding 
2  tons'  weight  $1,  if  more  than  2 
tons  50  cents  for  each  additional 
ton;"  "boats  of  10  tons'  burthen." 
These  and  similar  expressions  are 
found  in  many  different  acts  which 
were  passed  at  about  the  time  of  the 
grant  to  Davis ;  three  of  them  at  the 
same  session  of  the  legislature.* 

Their  bearing  upon  the  question 
here  is  manifest.  They  afford  sat- 
isfactory proof  that  the  term  was 
used  in  a  broad 
rather  than  a  nar- 
row sense,  and  that 
the  intent  was  to  retain  the  whole 
of  the  public  right  of  navigation. 

The  enactment  of  this  class  of 
legislation  bears  upon  the  issue  of 
legislative  intent  in  other  ways.  It 
shows  that  at  the  beginning  of  the 
I9th  century  the  idea  was  preva- 
lent that  the  inland  waters  of  the 
state  were  to  become  its  great  high- 
ways for  the  transportation  of 
freight.  The  legislative  viewpoint 
as  to  the  use  to  be  made  of  Lake 
Winnepesaukee  is  more  accurately 
shown  in  this  way  than  by  the  vague 
and  scanty  evidence  as  to  what  craft 

» Union  Canal  (1808)  7  N.  H.  Laws, 
782,  784;  id.  812;  Garvin's  Falls  Canal 
(1808)  7  N.  H.  Laws,  654,  656;  Great 
Ossipee  Canal  (1807)  7  N.  H.  Laws,  620; 
Waterquechee  Falls  Canal  (1805)  7  N.  H. 
Laws,  378,  379;  (1796)  6  N.  H.  Laws,  358, 
359;  Webster's  Falls  Canal  (1804)  7  N. 
H.  Laws,  271,  273;  Blodgett's  Canal 
(1798)  6  N.  H.  Laws,  524,  526;  Upper 
Merrimack  Canals  (1796)  6  N.  H.  Laws, 
295,  299;  Isle  of  Hooksett  Canal  (1794) 
6  N.  H.  Laws,  148,  150;  Bellows  Falls 
Canal  (1792)  6  N.  H.  Laws,  69,  71;  (1798) 
6  N.  H.  Laws,  494;  White  Falls  Canal 
(1792)  6  N.  H.  Laws,  18,  20. 
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were  then  in  actual  use  there.  The 
country  was  undeveloped  and 
sparsely  settled.  Great  advances 
were  expected  and  planned  for.  The 
grant  in  1796  of  a  charter  for  im- 
proving the  Upper  Merrimack,  upon 
condition  that  the  grantees  should 
"render  said  waters  navigable  for 
boats  of  ten  tons'  burthen  to  pass 
up  and  'down  from  Isle  of  Hooksett 
falls  to  Winnipisiokee  pond"  (6  N. 
H.  Laws,  298,  299),  shows  that  a 
future  commercial  use  of  the  lake 
as  a  waterway  was  contemplated 
before  the  grant  to  Davis  was  made. 
In  the  forty  or  more  bridge 
charter's  granted  by  the  legislature 
before  1809,  mention  of  public 
rights  to  navigate  the  waters  to  be 
crossed  is  found  in  but  four.  Two 
of  these  were  for  drawbridges  over 
tidal  waters,  and  the  craft  to  be 
provided  with  passage  are  described 
as  "vessels"  (Piscataqua  Bridge 
Charter,  6  N.  H.  Laws,  114,  116), 
and  "vessels  and  craft"  (Stratham 
Bridge  Charter,  7  N.  H.  Laws,  617, 
618).  Of  the  other  two  charters, 
one  was  for  a  bridge  over  Lake  Win- 
nepesaukee, and  provided  that  the 
bridge  should  not  be  so  built  as  to 
"obstruct  or  prevent  the  passage  of 
boats  or  rafts."  Bagley's  Point 
Bridge  Charter,  7  N.  H.  Laws,  501, 
502.-  The  other  was  for  a  bridge 
over  the  Merrimack  river  at  Goffe's 
Falls,  and  provided  that  navigation 
by  those  engaged  "in  boating  or 
rafting"  should  not  be  impeded  or 
obstructed.  Goffe's  Ferry  Bridge 
Charter,  7  N.  H.  Laws,  728.  There 
is  nothing  in  the  language  used  in 
these  charters  to  indicate  a  restric- 
tive use  of  the  word  "boats"  in  the 
grant  to  Davis.  Water  craft  are 
described  as  vessels  in  the  charters 
for  bridges  over  tidal  waters,  the 
legislature  evidently  having  in  mind 
the  sea-going  ships  which  would 
have  occasion  to  pass  there.  But 
the  term  is  not  found  in  the  char- 
ters for  bridging  inland  waters. 
The  evidence  seems  conclusive  that 
it  was  the  legislative  custom,  at  and 
before  the  time  of  the  grant  to 
Davis,  to  treat  the  term  "boats"  as 
including  all  craft  that  navigate  the 
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inland  waters  of  the  state.  It  fol- 
lows that  his  grant  is  subject  to 
the  right  of  passage  for  all  craft 
having  reasonable. occasion  to  navi- 
gate the  strait. 

This  is  the  limitation  that  would 
reasonably  be  expected  to  be  put 
upon  a  grant  like  his.  If  this  had 
been  a  charter  for  building  a  new 
bridge,  and  no  mention  had  been 
made  therein  of 
cbartl^  navigation      rights, 

?iVhf«"*"*"  those  rights  would 

have  remained  in 
the  public.  Connecticut  River  Lum- 
ber Co.  v.  Olcott  Falls  Co.  65  N.  H. 
290,  389, 13  L.R.A.  826,  21  Atl.  1090. 
This  was  the  situation  as  to  nearly 
all  the  bridge  charters  that  had  been 
granted,  and  the  remainder  were,  in 
terms,  made  subject  to  the  right  of 
navigation.  In  none  of  them  is  a 
grant  of  a  right  to  obstruct  naviga- 
tion to  be  found.  When  a  grant  of 
the  right  to  continue  a  bridge  that 
had  been  built  without  authority 
was  sought,  it  was  the  natural  and 
reasonable  thing  to  make  sure  that 
the  grant  was  so  worded  that  the 
grantee  should  not  gain  rights  not 
conferred  upon  others.  It  would  be 
an  anomalous  situation  if  Davis's 
unauthorized  act  in  building  his 
bridge  before  legislative  sanction 
therefor  was  obtained  should  be  the 
means  of  his  thereafter  acquiring  a 
grant  of  extraordinary  rights. 
"There  is  a  natural  presumption 
that  if  the  legislature  intended  to 
do  this,  their  purpose  would  be  dis- 
tinctly expressed."  Connecticut 
River  Lumber  Co.  v.  Olcott  Falls  Co. 
65  N.  H.  388,  13  L.R.A.  826,  21  Atl. 
1096. 

The  finding  of  the  court  is  that 
the  bridge  is  a  common  nuisance, 
that  to  afford  a  reasonable  passage 
for  most  of  the  boats  desiring  to 
pass  there  it  must  be  raised  to  the 
height  of  11  feet  above  high  water,  ■ 
and  that  to  accommodate  the  re- 
maining boats  it  must  be  raised  to 
a  height  of  15  feet.  The  order  that 
it  be  raised  only  to  the  lesser  height 
is  a  denial  of  the  right  of  the  larger 
boats  to  navigate  the  strait.  This 
order  is  apparently  based  upon  the 


theory  thrt  the  height  of  the  orig- 
inal bridge  (11  feet)  is  of  con- 
trolling effect.  No  other  reason  is 
suggested  for  so  fixing  the  limit. 
But  as  before  pointed  out,  the  limit 
of  the  defendant's  right  is  deter- 
mined by  the  nature  and  extent  of 
the  public  travel  on  the  water.  As 
there  is  occasion  in  the  course  of 
such  travel  to  use  the  open  space  up 
to  15  feet  above  the  water,  the 
bridge  must  be  raised  so  as  to  give 
such  an  opening. 

If  there  is  a  bona  fide  demand  for 
a  use  of  the  public  _^,^^  ^o  -iter 

right   of  navigation,    to  accommodate 

the  subordinate  pri-  *'*^*'- 
vate  right  to  maintain  the  bridge 
must  give  way.  The  question  is  not 
settled  by  a  finding  as  to  the  com- 
parative money  value  or  utility  of 
the  two  conflicting  uses.  "The  re- 
dqction  of  the  highway  from  one 
measured  by  the  power  of  the  un- 
diverted stream  to  cai:ry  logs  over 
the  unobstructed  falls,  to  one  meas- 
ured in  each  particular  case,  or,  in 
this  case,  by  an  appraisal  of  the  log- 
ging and  manufacturing  interests,  is 
a  piece  of  legislation  that  cannot  be 
inferred  from  the  fact  that  the  stat- 
utes contain  no  allusion  to  so  ex- 
traordinary an  ^alteration."  Con- 
necticut River  Lumber  Co.  v.  Olcott 
Falls  Co.  65  N.  H.  290,  385, 13  L.R.A. 
826,  21  Atl.  1094.  "The  entire  nat- 
ural capacity"  of  the  lake  for  flota- 
tion is  public  property;  and  boat 
owners,  "as  travelers  on  a  highway, 
are  entitled  to  a  reasonable  and 
careful  use  of  that  estate."  65  N-  H. 
392. 

The  decree  also  orders  that  the 
opening  for  the  passage  of  boats  be 
constructed  at  a  point  some  distance 
from  the  present  one,  so  as  to  afford 
suflicient  depth  of  water  for  the 
boats  of  larger  draft.  The  defend- 
ant objects  to  this  part  of  the  order, 
and  presents  computations  to  show- 
that  there  was  a  causeway  at  this 
point  in  1808.  So  far  as  appears, 
the  defendant  took  no  exception  to 
the  decree  or  to  the  findings,  and 
the  question  does  not  appear  to 
be  open  to  him  now.  But  if  it 
were,  it  would  be  disposed  of  by 
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what  has  already  been  said  as  to 
the  meaning  of  the  grant  to  Davis 
and  the  extent  of  the  public  right  of 
navigation.  The  fact,  if  proved,  that 
the  original  bridge  obstructed 
travel,  is  not  a  defense  to  a  pro- 
ceeding for  ita  removal. 

There  was  also  an  order  that  the 
state  pay  one  half  the  expense  of 
the  changes,  "unless  it  is  the  legal 
duty  of  the  defendant  to  bear  them 
alone."  This  decree  is  based  upon 
a  finding  that  the  state's  failure  to 
oversee  the  operations  of  the  de- 
fendant and  his  predecessors  for  100 
years  makes  it  equitable  that  the 
state  should  pay  for  the  removal  of 
their  encroachments  on  the  public 
right.  There  is  no  finding  or  sug- 
gestion that  the  state  has  actively 
misled  the  defendant  into  making 
expenditures.  The  jnost  that  can  be 
said  is  that  he  may  have  thought 
that  it  would  not  object  to  his  en- 
croachments. But  even  this  is  not 
found.  The  whole  theory  of  the  de- 
cree for  contribution  rests  upon  the 
proposition  that  it  was  the  duty  of 
the  state  to  oversee  the  defendant's 
operations,  and  that  if  it  did  not  do 
so  the  burden  of  removing  the  ob- 
struction would  be  transferred  from 
the  defendant  to  the  public. 

It  will  be  seen  that  the  real  basis 
of  this  theory  is  that  there  is  some- 
thing in  the  nature  of  an  estoppel 
against  the  state,  that  it  has  so  con- 
ducted that  it  cannot  now  deny  the 
lawfulness  of  the  situation  it  has 
permitted,  except  upon  compliance 
with  the  terms  imposed.  This  pre- 
sents the  question 
f'*t^tVnS:U  whether  mere  fail- 
to  anpervise  ure  to  act,  on  the 
part  of  the  state, 
will  estop  it,  either 
wholly  or  partially,  to  assert  the 
purely  public  right  of  navigation. 
The  question  is  not  a  doubtful  one 
in  this  jurisdiction. 

The  case  presented  is  that  of  a 
grant  by  the  legislature  of  an  ease- 
ment over  public  waters.  The  limits 
of  the  right  are  fixed  by  the  grant. 
No  act,  or  failure  to  act,  on  the  part 
of  state  oflUcials  could  enlarge  it. 
The  public  rights  in  public  waters 
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cannot  be  alienated,  or  made  subject 
to  easements,  except  by  legislative 
action.  Connecticut  River  Lumber 
Co.  V.  Olcott  Falls  Co.  65  N.  H.  290, 
386,  388, 13  L.R.A.  826, 21  Atl.  1090; 
Concord  Mfg.  Co.  v.  Robertson,  66 
N.  H.  1,  6,  7,  12,  18  L.R.A.  679,  25 
Atl.  718.  They  cannot  be  lost  by 
mere  neglect  to  assert  them.  They 
cannot  be  prescribed  against.  State 
V.  Franklin  Falls  Co.  49  N-.  H.  240, 
252,  6  Am.  Rep.  513.  The  rule  here 
is  not  subject  to  exception.  "In  this 
state,  the  law  of  public  waters  being 
what  justice  and  reason  require, 
there  is  no  exceptional  power  of  in- 
vading the  public  right  by  prescrip- 
tion." Concord  Mfg.  Co.  v.  Robert- 
son, 66  N.  H.  1,  22,  18  L.R.A.  679, 
25  Atl.  728.  It  applies  as  well  to 
public  rights  in  small  streams,  the 
bed  of  which  is  owned  by  the  abut- 
ters. Collins  v.  Howard,  65  N.  H. 
190,  18  Atl.  794. 

The  reason  given  for  the  rule  that 
the  public  rights  cannot  be  lost  by 
showing  a  claim  of  right  against 
them,  and  acquiescence  therein  for 
twenty  years,  is  because  there  is  no 
one  whose  especial  duty  or  interest 
it  is  to  take  upon  himself  to  make, 
in  behalf  of  the  public,  the  protest 
necessary  to  prevent  the  running 
of  the  statute.  State  v.  Franklin 
Falls  Co.  supta.  This  is  one  reason 
why  the  state  is  not  here  estopped 
to  assert  its  full  right.  There  was 
no  one  whose  duty  it  was  to  speak 
and  to  object  to  the  course  pursued 
by  the  owners  of  the  island.  The 
reasoning  of  the  cases  holding  that 
the  state's  rights  in  public  waters 
cannot  be  prescribed  against  is  con- 
clusive that  these  rights  cannot  be 
conveyed  or  impaired  by  an  estoppel 
growing  out  of  mere  failure  to  ob- 
ject to  encroachments. 

One  claiming  against  such  rights 
proceeds  at  his  peril  if  he  does  not 
procure  an  authori- 
tative  definition  of  ^»oMbneBt- 
his    rights    in  ad-  5j;f,t**'"'  ** 
vance.     When     his 
right  is  determined  by  the  doctrine 
of  reasonable  use,  if  he  proceeds 
"without  a  decree  or  judgment  on 
the  question  of  reasonable  use,  the 
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it  is  a  nuisance,  it  is  immaterial  that 
incompetent    evidence    may    have 
been  introduced  to 
Appeal-  prove   an   incontes- 

evidence—  table  fact.    The  act 

does  not  undertake 
to  declare  the  ex- 
tent to  which  alterations  must  be 
made,  and  that  was  the  only  sub- 
stantial and  material  question  of 
fact  litigated.  If  the  admission  of 
the  act  was  erroneous  it  was  also 


[2  A.L.R. 


Bonprejndiclal 
error. 


harmless,  and  affords  no  ground  for 
ordering  a  new  trial. 

The  decree  of  the  Superior  Court 
should  be  modified  by  striking  out 
the  order  for  contribution  by  the 
state,  and  by  increasing  the  heisrht 
to  which  the  bridge  is  to  be  raised 
from  11  feet  to  15  feet. 

Plaintiff's  exceptions  sustaiiied. 

Defendant's  exceptions  overruled. 

All  concur. 

Petition  for  rehearing  denied. 


ANNOTATION. 


Laches:  waiver  or  estoppel  on  part  of  government  respecting  obstmctioB  to 

navigation. 


Oeaeral  mle. 

As  a  general  principle  laches  is  not 
imputable  to  the  government.  10  R. 
C.  L.  title.  Equity,  p.  401.  Neither  can 
a  state  be  estopped  from  exercising  its 
sovereign  power.  10  R.  C.  L.  title, 
Estoppel,  p.  704.  And  the  neglect  or 
omission  of  a  public  oiHcer  as  to  his 
public  duty  will  not  work  an  estoppel 
against  the  state.  10  R.  C.  L.  title,  Es- 
toppel, p.  705.  So,  where  the  Federal 
or  a  state  government  brings  a  suit  to 
enforce  rights  vested  in  it  in  its  sov- 
ereign capacity,  it  is  not  bound  by  a 
Statute  of  Limitations  unlesd  the  stat- 
ute by  its  terms  declares  that  it  is  to 
be  bound.  17  R.  C.  L.  title.  Limitation 
of  Actions,  pp.  968  et  seq. 

Consequently,  any  laches,  waiver,.or 
estoppel  on  the  part  of  the  govern- 
ment, respecting  an  obstruction  to 
navigation,  will  not,  as  a  general  rule, 
work  a  loss  of  its  right  to  have  the 
obstruction  removed. 

United  States. — Monongahela  Bridge 
Co.  V.  United  States  (1910)  216  U.  S. 
177,  54  L.  ed.  435,  30  Sup.  Ct.  Rep.  356, 
affirming  (1908)  160  Fed.  712;  United 
States  v.'  Moline  (1897)  82  Fed.  592; 
United  States  v.  Union  Bridge  Co. 
(1906)  143  Fed.  877,  affirmed  in  (1907) 
204  U.  S.  364,  51  L.  ed.  523,  27  Sup.  Ct. 
Rep.  367. 

California. — People  v.  Gold  Run 
Ditch  &  Min.  Co.  (1884)  66  Cal.  138, 
56  Am.  Rep.  80,  4  Pac.  1152. 

Illinois.— West  Chicago  Street  R. 
Co.  V.  People  (1905)  214  111.  9,  73  N. 


E.  393,  affirming  (1904)  115  111.  App. 
172,  and  affirmed  in  (1906)  201  U.  S. 
506,  50  L.  ed.  845,  26  Sup.  Ct.  Rep. 
518;  People  ex  rel.  Hoyne  v.  Metro- 
politan West  Side  Elev.  R.  Co.  (1918> 
285  111.  246,  120  N.  E.  748.  Compare, 
Chicago  V.  Laflin  (1868)  49  111.  172. 

Kansas. — Kaw  Valley  Drainage  Dist. 
V.  Kansas  City  Terminal  R.  Co.  (1912) 
87  Kan.  272,  128  Pac.  991. 

New  Hampshire. — See  the  reported 
case  (State  v.  Hutchins,  ante,  1685). 

New  York. — Ogdensburg  v.  Love  joy 

(1873)  2  Thomp.  &  C.  83,  affirmed  in 

(1874)  58  N.  Y.  662;  People  v.  Dela- 
ware h  H.  Co.  (1912)  75  Misc.  322,  135 
N.  Y.  Supp.  339,  affirmed  with  modifi- 
cation of  decree  in  (1912)  154  App. 
Div.  909,  189  N.  Y.  Supp.  392,  which 
was  affirmed  with  modilicationB  in 
(1914)  213  N.  Y.  194,  .107  N.  E.  506; 
Watervliet  Hydraulic  Co.  v.  State 
(1917)  177  App.  Div.  7, 163  N.  Y.  Supp. 
939. 

North  Carolina. — Lenoir  County  v. 
Crabtree  (1912)  158  N.  C.  357,  74  S» 
E.  106. 

Thus,  in  an  action  to  recover  a  pen- 
alty for  the  breach  of  an  ordinance- 
forbidding  the  deposit  of  sawdust  in: 
a  river,  whereby  it  was  alleged  that 
the  channel  was  obstructed,  it  was 
held  that  the  fact  that  the  defendant 
had  deposited  sawdust  in  the  river 
for  more  than  twenty  years  was  in- 
sufficient as  a  defense.  Ogdensburg- 
V.  Lovejoy  (1873)  2  Thomp.  &  C.  (N.. 
Y.)  83,  affirmed  in  (1874)  58  N.  Y.  662. 
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The  court  said :  "As  against  the  right 
of  the  legislature,  or  the  common 
council,  under  its  authority,  to  make 
provision  for  preventing  the  filling  up 
of  the  public  water  channels  and  har- 
bors, the  fact  that  an  owner  of  land 
adjacent  to  such  channels  or  harbors 
has,  for  twenty  years  or  more,  done 
acts  upon  his  own  land,  the  effect  of 
which  was  to  fill  up  such  channels  and 
harbors,  is  clearly  no  defense.  The 
doing  of  such  acts  amounts  to  a  public 
nuisance.  The  harbors  are  for  the 
public  use,  and  the  obstructing  and 
filling  them  up,  it  cannot  be  doubted, 
constitutes  a  common  or  public  nui- 
sance. 'No  length  of  time  will  legalize 
a  nuisance.  Nullum  tempus  occurrit 
respublicffi  applies  with  unmitigated 
force  against  a  public  nuisance.'  Dy- 
gert  V.  Schenck,  23  Wend.  (N.  Y.)  448, 
35  Am.  Dec.  575." 

In  West  Chicago  Street  R.  Co.  v. 
People  (1905)  214  111.  9,  73  N.  E.  393, 
affirming  (1904)  115  111.  App.  172,  and 
affirmed  in  (1905)  201  U.  S.  506,  50 
L.  ed.  845,  26  Sup.  Ct.  Rep.  518,  the 
city  of  Chicago  brought  mandamus 
against  a  street  railway  company  to 
compel  the  latter  to  lower  its  tunnel 
under  the  Chicago  river  so  as  to  pro- 
vide for  a  clear  depth  of  at  least  21 
feet  of  water  above  the  tunnel.  It  ap- 
peared that  the  tunnel  was  about  18 
feet  under  the  surface  of  the  water. 
Its  construction  was  authorized  by  an 
ordinance  of  the  plaintiff.  At  the  time 
of  the  passage  of  the  ordinance  there 
was  in  force  a  state  statute,  which 
made  it  a  condition  to  the  right  of  a 
street  railway  company  to  place  a  tun- 
nel under  the  river  that  it  should  be 
so  located  as  not  unnecessarily  to  in- 
terrupt navigation.  The  tunnel,  when 
constructed,  did  not  obstruct  naviga- 
tion, but  at  the  time  of  the  suit  it  did 
so,  owing  to  the  fact  that  the  vessels 
in  use  were  larger  and  of  deeper 
draft.  The  defendant  urged  that 
the  plaintiff  could  not  insist  on  the  re- 
moval of  the  tunnel,  for  the  reason 
that  in  granting  the  license  no  right 
was  reserved  to  require  a  removal  of 
the  tunnel,  and  that  there  was  no  con- 
tract by  which  the  defendant  bound 
itself  to  remove  it  when  the  navigation 
of  the  river  might  require  it.    Answer- 


ing this  contention,  the  court  said: 
"The  city  could  not,  if  it  would,  grant 
the  right  to  obstruct  the  navigation  of 
the  river,  or  bind  itself  to  permit  any- 
thing which  has  become  an  obstruc- 
tion to  be  continued.  The  state  of 
Illinois  has  never  attempted  to  grant 
such  a  right  to  the  city  or  to  the  de- 
fendant. The  power  given  to  the  -eity 
is  to  deepen  the  channel  and  improve 
navigation,  not  to  destroy  it.  By  §  1 
of  the  Horse  and  Dummy  Act  it  was 
expressly  provided  that  street  railroad 
corporations,  in  crossing  rivers,  should 
not  interrupt  navigation." 

In  People  v.  Gold  Run  Ditch  &  Min. 
Co.  (1884)  66  Gal.  138,  56  Am.  Rep. 
80,  4  Pac.  1152,  a  contention  that  the 
defendant  had  acquired  from  custoni, 
and  by  prescription  and  the  Statute  of 
Limitations,  the  right  to  use  a  naviga- 
ble river  as  an  outlet  for  debris  re- 
sulting from  its  hydraulic  mining 
operations,  was  held  to  be  untenable 
in  a  suit  by  the  state  to  enjoin  the 
defendant,  because  the  debris  from  its 
mine;  together  with  that  of  other 
mines,  obstructed  the  navigation  of 
the  river. 

In  People  ex  rel.  Hoyne  v.  Metropoli- 
tan West  Side  Elev.  R.  Co.  (1918)  285 
111.  246,  120  N.  E.  748,  an  action  in 
equity  was  brought  by  the  state  to 
require  a  street  railway  company  to 
alter  or  remove  its  bridge  over  the 
Chicago  river  so  as  to  provide  a  chan- 
nel at  least  150  feet  wide.  It  appeared 
that  the  bridge  was  built  under  the 
authority  of  the  state  and  Federal 
laws.  The  act  of  the  state  legislature 
under  which  the  defendant  was  incor- 
porated provided  that  its  bridge 
should  be  maintained  so  as  not  un- 
necessarily to  impair  the  usefulness  of 
the  river.  The  ordinance  of  the  city 
of  Chicago  which  authorized  the  con- 
struction of  the  bridge  provided  that 
it  should  not  be  so  constructed  as  un- 
necessarily to  obstruct  navigation  or 
drainage.  The  bridge,  when  built,  was 
a  lawful  structure,  and  did  not  un- 
reasonably interfere  with  navigation; 
but  on  account  of  changed  conditions 
and  the  increased  demands  of  com- 
merce and  navigation  it  became  an 
unreasonable  interference  with  traf- 
fic on  the  river.    It  was  held  that  the 
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authorities  had  the  power  to  require 
the  alteration  of  the  bridge  to  meet 
the  changed  conditions,  and  that  the 
police  power  of  the  state  or  Federal 
government  could  not  be  contracted 
away  or  destroyed  by  compromise,  and 
neither  the  state  nor  the  city  could 
be  estopped  to  exercise  its  power. 

In  Kaw  Valley  Drainage  Dist.  v. 
Kansas  City  Terminal  R.  Co.  (1912) 
87  Kan.  272,  123  Pac.  991,  the  plaintiff, 
a  board  of  an  irrigation  district, 
brought  an  action  of  mandamus 
against  the  defendant,  a  railway  ter- 
minal corporation,  to  compel  it  to 
raise  its  bridge  across  the  Kansas 
river.  It  appeared  that  a  contract  was 
made  between  the  plaintiff  and  the  de- 
fendant, whereby  the  bridge  was  to  be 
deemed  lawful  and  sufficient.  The 
board  was  empowered,  among  other 
things,  to  "prescribe,  regulate,  and  fix 
the  height  of  the  superstructures  above 
-the  water."  It  was  held  that  in  clear- 
ing the  channel  of  the  river  and  fixing 
the  height  of  superstructures,  the 
board  was  exercising  the  police  power 
which  could  not  be  abrogated  by  any 
contract,  and  that  any  person  or  cor- 
poration contracting  with  the  board 
must  be  held  to  do  so  subject  to  such 
changes  in  the  matters  contracted 
about  as  subsequent  exigencies  might 
require. 

In  Lenoir  County  v.  Crabtree  (1912) 
158  N.  C  357,  74  S.  E.  105,  the  fact 
that  a  building,  which  was  situated  on 
land  between  high  and  low  water  mark 
and  obstructed  the  opening  of  a  draw- 
bridge over  a  navigable  stream  on  one 
side,  had  existed  for  fourteen  months 
without  objection  from  the  county 
commissioners,  was  held  not  to  work 
an  estoppel  on  the  county,  in  an  action 
for  an  injunction  to  prohibit  the  owner 
of  the  building  from  maintaining  it. 

In  United  States  v.  Moline  (1897) 
82  Fed.  592,  the  fact  that  a  state  au- 
thorized an  obstruction  to  navigation 
consisting  of  a  bridge  was  held  to  be 
no  bar  to  the  right  of  the  Federal  gov- 
ernment to  compel  its  removal,  when 
it  decided  to  employ  the  river  as  an 
interstate  highway. 

In  United  States  v.  Union  Bridge  Co. 

(1906)  143    Fed.    377,    affirmed    in 

(1907)  204  U.  S.  364,  51  L.  ed.  523,  27 


Sup.  Ct.  Rep.  367,  it  was  held  that  the 
fact  that  the  Federal  government 
made  no  objection  to  the  erection  of  a 
bridge  over  a  navigable  stream  did 
not  prevent  it,  by  reason  of  estoppel 
or  laches,  from  exercising  its  power 
by  compelling  an  alteration  of  the 
bridge  so  as  to  prevent  it  from  being 
an  obstruction  to  navigation. 

So  in  Monongahela  Bridge  Co.  v. 
United  States  (1910)  216  U.  S.  177,  54 
L.  ed.  435,  30  Sup.  Ct.  Rep.  356,  affirm- 
ing (1908)  160  Fed.  712,  it  was  held 
that  the  mere  silence  of  Congress  and 
its  failure  directly  to  interfere  and 
prevent  the  original  construction,  un- 
der the  authority  of  a  state,  of  a 
bridge  over  a  navigable  stream,  im- 
posed no  constitutional  obligation  on 
the  United  States  to  make  compensa- 
tion for  subsequent  changes  or  altera- 
tions which  the  public  good,  in  its 
judgment,  required  to  be  made. 

In  Watervliet  Hydraulic  Co.  v.  State 
(1917)  177  App.  Div.  7,  163  N.  Y. 
Supp.  939,  it  was  held  that  the  fact 
that  a  water  power  company  and  its 
predecessors  had  maintained  a  dam 
in  a  river  for  about  forty  years,  with- 
out any  objection  being  raised  thereto 
by  the  state,  did  not  give  it  a  prescrip- 
tive right,  as  against  the  state,  to  in- 
terfere with  the  use  by  the  public  of 
the  river  as  a  part  of  the  Barge  canal, 
the  state  having  appropriated  the  riv- 
er for  that  purpose. 

In  People  v.  Delaware  &  H.  Co. 
(1912)  75  Misc.  322,  135  N.  Y.  Supp. 
339,  affirmed  with  modification  of  de- 
cree in  (1912)  154  App.  Div.  909,  139 
N.  Y.  Supp.  392,  which  was  affirmed 
with  modifications  in  (1914)  213  N.  Y. 
194,  107  N.  E.  506,  supra,  it  was  held 
in  a  suit  brought  by  the  state  that  a 
railroad  company  could  not  acquire  a 
prescriptive  right  to  maintain  a  bridge 
across  a  navigable  stream  in  such  a 
way  as  to  impair  its  navigability. 

But  in  Chicago  v.  Laflin  (1868)  49 
111.  172,  the  city  of  Chicago  filed  a  bill 
against  the  defendants  to  have  their 
wharves  or  docks  in  the  Chicago  river 
declared  a  nuisance.  It  appeared  that 
the  defendants  derived  their  title  to 
the  adjoining  lots  from  grantees  of 
the  United  States.  The  docks  had 
existed    for    more    than    twenty-five 
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years,  and  did  not  cause  any  obstruc- 
tion to  the  navigation  of  the  river  un- 
til the  city  built  a  bridge  and  dredged, 
the  river.  It  was  held  that  the  city 
could  not  maintain  its  suit.  The  court 
said:  "They  had  enjoyed  the  use  of 
these  wharves  for  over  a  quarter  of  a 
century,  and,  so  far  as  we  can  see, 
without  complaint  or  interruption,  and 
if  they  had  been  a  nuisance  we  may 
readily  suppose  that  those  engaged  in 
the  vast  commerce  of  the  river  at  that 
point,  fully  alive  to  their  interests  and 
tenacious  of  their  rights,  would  not 
have  slumbered  so  long  before  en- 
deavoring to  enforce  them.  Even  if 
these  owners  were  not  riparian  pro- 
prietors, and  their  boundaries  did  not 
extend  beyond  the  water's  edge,  we  do 
not  see  that  the  general  government 
granted  or  dedicated  the  bed  of  the 
river  to  the  city,  and  the  general  gov- 
ernment has  not  complained  of  these 
erections,  and  after  such  long  acquies- 
cence, the  city  cannot  now  declare 
them  a  nuisance.  And  even  if  the 
state  has  delegated  its  rights  to  the 
city  to  change  the  channel  of  this 
stream,  and  we  have  been  referred  to 
no  law  which  grants  the  power,  it 
could  exercise  no  higher  or  greater 
power  than  the  state;  and  we  have 
seen  that  if  the  state  exercises  such 
power,  and  it  injures  the  rights  of  in- 
dividuals, compensation  must  Hrst  be 
made.  It  would  be  monstrous  that  the 
city  should,  at  pleasure,  make  changes 
in  this  stream  so  as  to  render  build- 
ings on  the  wharves  an  obstruction, 
and  then  require  their  removal  with- 
out compensation.  ...  If  this  has 
become  a  nuisance,  it  was  by  the  act 
of  the  city,  and  the  appellees  cannot 
be  made  responsible  for  their  acts." 

Bnle  in.  WUooaalm, 

In  Wisconsin,  it  is  provided  by  stat- 
ute (§  1686,  as  amended  by  chap.  652, 
Laws  1911)  that 'all  rivers  and  streams 
navigable  in  fact  for  any  purpose  are 
declared  navigable,  to  the  extent  that 
no  dam,  bridge,  or  other  obstruction 
shall  be  made  therein  without  the  per- 
mission of  the  legislature. 

In  State  v.  Sutherland  (1918)   166 

Wis.  511,  166  N.  W.  14,  an  action  was 

brought  by  the  attorney  general  to 

abate  as  a  public  nuisance  a  building 

2  A.L.R.— 107. 


standing  on  piles  in  the  bed  of  a  river. 
It  appeared  that  the  river  had  not,  for 
many  years,  been  used  as  a  waterway. 
It  was  at  the  time  of  the  suit  only 
navigable  by  canoes,  skiffs,  and  small 
motor  boats  between  the  numerous 
dams  of  the  river,  and  the  passage  of 
these  was  not  obstructed  by  the  build- 
ing complained  of.  The  conditions  of 
the  adjacent  country  and  the  require- 
ments of  commerce  were  such  that  it 
was  not  likely  that  the  river  would 
ever  be  used  as  a  passageway  for 
through  commerce.  The  building  was 
erected  many  years  before  the  pas- 
sage of  the  statute  as  amended  in 
1911.  Buildings  similarly  situated  on 
the  same  stream  were  held,  by  deci- 
sions prior  to  that  act  (State  v.  Car- 
penter (1887)  68  Wis.  165,  60  Am.  Rep. 
848,  81  N.  W.  730;  Janesville  v.  Car- 
penter (1890)  77  Wis.  288,  8  L.R.A. 
808,  20  Am.  St.  Rep.  123,  46  N.  W. 
128),  not  to  be  structures  which  could 
be  abated  as  a  nuisance  at  the  suit  of 
the  state  or  private  parties,  and  the 
defendant,  in  erecting  the  building 
complained  of,  relied  on  those  deci- 
sions. It  was  held  that  the  decisions 
established  a  rule  of  law,  and  the 
rights  of  the  plaintiff  thereunder  ac- 
cruing could  not  be  summarily  de- 
stroyed by  a  statute  subsequently 
passed. 

In  Milwaukee  v.  Gimbel  Bros. 
(1906)  130  Wis.  31,  110  N.  W.  7,  it 
appeared  that  an  ordinance  of  Mil- 
waukee, passed  in  1863,  established  a 
dock  line  on  the  shore  of  the  Milwau- 
kee river.  At  that  time  there  existed 
a  dock  platform  which  extended  11 
feet  beyond  the  dock  line.  The  de- 
fendants owned  the  dock  platform,  and 
they  had  prepared  plans  and  were  pro- 
ceeding to  erect  a  building  which 
would  replace  the  dock  platform.  It 
was  held  in  a  suit  brought  by  the  city 
that  the  defendants  would  be  enjoined 
from  erecting  their  building.  The 
court  said :  "The  fact  that  the  govern- 
ment permits  a  structure  in  some  de- 
gree interfering  with  navigation  does 
not  work  a  surrender  of  its  authority 
to  prevent  other  structures,  even  on 
the  same  spot.  Obviously,  a  fringe  of 
platform  alongside  of  this  harbor,  in 
which    vessels   must   pass   and    turn 
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not  to  interfere  with  protruding  upper 
portions  of  hull  or  rigging,  may  less 
obstruct  the  use  of  the  harbor  than 
would  the  wall  of  a  building  on  the 
same  line.  Nor  because  a  party  had 
driven  a  certain  number  of  piles  in  a 
given  space  would  the  government  be 
disabled  from  preventing  driving 
others  in  the  same  apace,  if  unlawful, 
thus  making  the  whole  structure  more 
substantial  and  more  difficult  of  abate- 
ment, which,  by  the  way,  seems  to  be 
one   of  the   objects   of  the   present 


otherwise." 

In  Charnley  v.  Shawano  Water  Pow- 
er &  River  Improv.  Co.  (1901)  109 
Wis.  563,  53  L.R.A.  895,  85  N.  W.  507, 
a  suit  to  recover  damages  to  the  plain- 
tiff's property  by  reason  of  its  being 
overflowed  by  water  backed  up  by  the 
defendant's  dam  in  a  navigable- 
stream,  it  was  said  by  way  of  dictum 
that  the  right  to  obstruct  a  navigable 
stream  could  not  be  acquired  by  pre- 
scription, as  against  a  suit  to  enforce 
the  rights  of  the  public.        B.  J.  B. 


CHARLES  F.  LANG  et  al.,  Appts., 

V. 

EDWIN  M.  WILMER. 

Haryland  Court  of  Appeals  — June  28,  1917, 
(131  Md.  215,  101  Atl.  706.) 

Limitation  of  actions  —  against  judgrment  —  death  of  debtor. 

1.  The  Statute  of  Limitations  begins  to  run  against  a  judgment  from 
its  date,  and  is  not  suspended  by  the  death  of  the  judgment  debtor  or 
neglect  of  those  entitled  to  obtain  administration  upon  his  estate. 

[See  note  on  this  question  beginning  on  page  1706.] 


Husband  and  wife  —  tenants  by  en- 
tirety —  construction  of  convey- 
ance. 

2.  A  conveyance  to  husband  and  wife, 
habendum  to  said  grantee  and  his  wife, 
"and  unto  the  survivors,  personal  rep- 
resentatives, and  assigns,"  makes  the 
grantees  tenants  by  entireties. 
Vendor  and  purchaser  —  intention  of 

grantor  —  effect. 

3.  The  intention  of  the  grantor  in 
a  deed  should  prevail  unless  in  conflict 
with  some  settled  rule  of  law. 
Descent  —  leasehold  property. 

4.  Upon  the  death  of  the  owner  of 
leasehold  property,  the  estate  devolves 
upon  his  personal  representatives. 

Judgment  —  revival  —  against  admin- 
istrator. 

5.  Upon  death  of  a  judgment  debtor 
a  scire  facias  may  be  sued  out  to  re- 
vive the  judgment  against  the  adminis- 
trator alone,  to  bind  the  assets  in  his 
hands. 

—  revival  against  land. 

6.  To  revive  a  judgment  against  land 
of  the  deceased  judgment  debtor  the 
scire  facias  must  issue  against  his 
heirs  and  terretenants. 


Husband  and  wife  —  entireties  —  lien 
of  judgment. 

7.  The  wife's  intesest  in  an  estate 
by  entireties  is  not  subject  to  the  lien 
of  a  judgment  against  her  husband. 
Judgment  —  revival  —  interest     of 

wife. 

8.  A  wife  holding  real  estate  by  en- 
tireties with  her  husband  is  not  a 
proper  party  to  a  scire  facias  to  revive 
a  judgment  against  him,  and  her  title- 
is  not  affected  by  a  judgment  of  fiat 
upon  the  judgment  against  him. 

—  lien  on  leasdiold  —  scire  facias  to- 
revive. 

9.  A  scire  facias  against  terretenants 
to  revive  a  judgment  against  one  who- 
dies  leaving  leasehold  property  is  a 
proceeding  in  rem,  and  the  judgment 
will  not  bind  them  personally,  and  the 
proceedings  must  contain  a  specific  de- 
scription of  the  property  against  which 
execution  is  to  be  awarded  by  the  judg- 
ment of  fiat. 

Pleading  —  biU  to  enfwce  judgment 
" —  sufficiency. 

10.  A  bill  to  enforce  a  judgment 
against  leasehold  property  fails  to  show 
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a  lien  upon  the  land,  which   allesres 
revival  against  personal  representatives 
of  the  deceased  owner  of  the  properly. 
—  binding  elf ect  of. 
11.  The  court  is  not  justified  in  hold- 


ing that  a  judgment  had  been  revived 
against  administrators  of  the  deceased 
judgment  debtor,  where  the  bill  clearly 
shows  that  no  administration  was  had 
upon  the  estate. 


Appeal  by  defendants  from  a  decree  of  the  Circuit  Court  of  Baltimore 
City  overruling  a  demurrer  to  a  bill  filed  to  enforce  a  judgment  against 
certain  leasehold  property.    Reversed.  ..,  ... 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  William  L.  Stnckert  for  appel- 
lants. 

Mr.  David  Ash,  for  appellee : 

Exceptions  to  the  jurisdiction  of  the 
court  of  chancery,  whether  by  demur- 
rer, plea,  answer,  or  by  special  excep- 
tion to  the  sufficiency  of  the  averment 
of  the  bill,  do  not  dispute  the  rights 
of  the  plaintiff  in  the  subject-matter 
of  the  suit. 

Shryock  v.  Morris,  75  Md.  76,  23 
Atl.  68. 

In  equity  a  direct  conveyance  from 
the  husband  to  the  wife  creates  a 
separate  equitable  estate  in  her. 

21  Cyc.  1288. 

From  the  equitable  nature  of  the 
interest  in  the  property,  a  court  of 
equity  would  have  original  jurisdiction 
thereof. 

Shryock  v.  Morris,  75  Md.  77,  23 
Atl.  68. 

In  order  to  create  an  estate  by  the 
entireties  it  must  be  "conveyed  to  them 
originally  as  husband  and  wife;"  it 
cannot  be  conveyed  by  one  of  them  to 
himself  and  the  other  of  them. 

1  Washb.  Real  Prop.  6th  ed.  §  912, 
p.  562. 

Thomas,  J.,  delivered  the  opinion 
of  the  court: 

The  bill  of  complaint  in  this  case, 
which  was  filed  by  the  appellee  "in 
his  own  right  and  on  behalf  of  all 
creditors  of  the  respective  defend- 
ants, who  may  come  in  and  share 
the  costs  of  tlus  cause,"  against  the 
appellants,  Charles  F.  Lang  and 
Henrietta  V.  Lang,  his  wife,  Albert 
Lang,  August  Lang,  and  the  Ninth 
West  Columbia  Building  Associa- 
tion of  Baltimore  City,  alleges: 
(1)  That  the  appellee  obtained  a 
judgment  by  confession  against 
Charles  Lang  for  the  sum  of  $59.97, 
and  costs,  with  interest  from  May 
31st,  1901,  which  was  duly  recorded 
on  June  2d,  1901,  in  the  superior 
courT of  Baltimore  city.    (2)  "That 


on  or  about  the  8d  day  of  November, 
1890,  a  conveyance  was  recorded 
among  the  land  records  of  Baltimore 
dty  in  the  oiiice  of  the  superior 
court  in  liber  J.  B.  No.  1317,  folio 
100,  etc.,  of  a  certain  leasehold  prop- 
erty known  as  No.  764  St.  Peters 
street,  from  Charles  Lang,  grantor, 
to  Charles  Lang  and  Maria  Lang, 
his  wife,  grantees,  said  conveyance 
containing  these  words:  'Grants 
unto  Charles  Lang  and  Maria  Lang, 
his  wife,  their  personal  representa- 
tives and  assigns'  .  .  .  'To  have 
and  to  hold  the  said  described  lot  of 
ground  and  premises  unto  and  to  the 
use  of  said  Charles  Lang  and  Maria 
Luig,  his  wife,  and  unto  the  sur- 
vivor's personal  representatives  and 
assigns.'  "  (3)  That  Charles  Lang 
died  intestate  on  the  7th  of  Sep- 
tember, 1906,  "leaving  no  real  or 
leasehold  property  or  interest  in 
other  than  his  interest  in  the  prop- 
erty referred  to  in  paragraph  2;" 
that  his  said  widow  and  his  next  of 
kin  "defaulted  as  to  an  administra- 
tion" on  Charles  Lang's  estate,  but 
that  Maria  Lang  assumed  posses- 
sion of  the  "entire  estate"  in  the 
leasehold  property.  No.  764  St. 
Peters  street,  as  her  own  property, 
and  so  dealt  with  it  as  stated  in 
paragraph  4  of  the  bill.  (4)  That 
immediately  prior  to  the  death  of 
Maria  Lang,  on  September  23d, 
1907,  she  attempted  to  convey  the 
property,  by  deed  dated  the  19th  of 
September,  1907,  and  duly  recorded 
among  the  land  records,  etc.,  to  hSr 
son,  Charles  F.  Lang,  and  Henrietta 
V.  Lang,  his  wife,  "by  the  en- 
tireties." (5)  That  on  September 
19th,  1907,  Charles  F.  Lang  and  his 
wife  executed  a  mortgage  of  said 
leasehold  property,  which  was  duly 
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recorded,  to  the  Ninth  West  Colum- 
bia Building  Association  of  Balti- 
more city  to  secure  the  payment  of 
$800.  (6)  That  the  plaintiff  is  ad- 
vised that  the  conveyance  to  Charles 
Liang  and  Maria  Lang,  his  wife, 
"passed  nothing;  or,  if  anything  at 
all,  only  an  indetermined  moiety  in- 
terest in  said  leasehold  property  to 
Maria  Lang,  and  not  a  survivorship 
in  the  whole  property,  which,  ac- 
cording to  the  terms  of  said  con- 
veyance, gives  the  said  leasehold 
property  to  the  'survivor's  personal 
representatives  and  assigns.'  "  (7) 
That  he,  the  plaintiff,  on  the  8th  of 
February,  1907,  "recovered  a  judg- 
ment fiat  executio,"  on  his  said  judg- 
ment, "against  Maria  Lang,  Albert 
Lang,  and  Charles  F.  Lang,  personal 
representatives  of  Charles  Lang,  de- 
ceased, and  said  judgment  fiat  was 
duly  recorded  on  or  about  the  9th 
of  April,  1907,  in  the  superior  court 
of  Baltimore  city."  (9)  That,  so 
far  as  the  plaintiff  knows,  the  sur- 
viving children  of  Charles  Lang  and 
Maria  Lang  are  Charles  F.  Lang, 
Albert  Lang,  and  August  Lang. 
(10)  "That  your  orator  is  a  judg^ 
ment  fiat  creditor  of  said  Maria 
Lang,  now  deceased,  and  of  Charles 
F.  I^ng  and  Albert  Lang,  as  afore- 
said; and  that  he  is  a  judgment  fiat 
creditor  of  August  Lang  in  the  sum 
of  $13.05,  with  interest  from  the 
20th  day  of  April,  1903,  and  costs 
$2.60,  and  counsel  fee  of  $10,  with 
waiver  of  all  exemption  and  other 
laws,  which  judgment  has  been  duly 
recorded  in  the  superior  court  of 
Baltimore  city  in  Magistrate's  Judg- 
ment Records,  liber  S.  C.  L.  No. '71, 
folio  550,  etc. ;  and  that  he  is,  also, 
a  judgment  creditor  of  Henrietta  V. 
Lang,  the  wife  of  Charles  F.  Lang, 
in  the  sum  of  $32.49,  with  interest 
from  September  29th,  1908,  and 
costs  $4.23,  and  $.25  recording  fees, 
duly  recorded  in  the  superior  court 
of  Baltimore  city  in  Magistrate's 
Judgment  Records,  liber  S.  C.  L. 
No.  62,  folio  306,"  etc.  (11)  "That 
your  orator's  respective  judgment 
liens  aforesaid  are  liens  upon  the 
estate  of  Charles  Lang,  deceased,  in 
the  said  leasehold  property  No.  764 


St.  Peters  street,  as  well  as  liens 
upon  any  part  or  share  of  said  prop- 
erty claimed  by  or  otherwise  dis- 
tributable to  any  of  said  judgment 
debtors  aforesaid."  (12)  That  the 
plaintiff  is  without  an  adequate 
remedy  at  law. 

The  bill  prayed  the  court:  (1) 
To  decree  that  said  leasehold  prop- 
erty No.  764  St.  Peters  street  "is 
subject  to  the  liens  of  the  respective 
judgment  debts  of  said  respective 
persons,  due  to  your  orator,  and  to 
other  creditors  who  may  come  into 
this  cause,  as  aforesaid,  by  the 
priorities."  (2)  "That  the  afore- 
said deed  of  conveyance  from 
Charles  Lang  to  himself  and  Maria 
Lang,  his  wife,  be  decreed  to  be  null, 
void,  and  of  no  effect  to  pass  a  joint 
estate  or  an  estate  by  entireties." 
(3)  That  the  deed  of  said  property 
from  Maria  Lang  to  Charles  F.  Lang 
and  Henrietta  V.  Lang,  his  wife,  be 
decreed  to  be  null  and  void.  (4) 
That  the  mortgage  to  the  Building 
Association  be  declared  void  except 
as  to  the  share  or  interest  of  Charles 
F.  Lang  in  said  leasehold  property. 
(6)  That  the  "court  take  jurisdic- 
tion of  said  leasehold  property  .  .  . 
and  appoint  a  trustee  to  sell"  the 
same,  "and  that  the  proceeds  be 
distributed  under  the  direction  of 
the  court,  to  such  persons  as  may  be 
entitled  thereto." 

Charles  F.  Lang  and  Henrietta  V. 
Lang,  his  wife,  and  the  Building 
Association  demurred  to  the  bill  on 
the  following  grounds:  (1)  That 
the  plaintiff  had  not  stated  such  a 
case  as  entitled  him  to  any  relief 
against  them ;  (2)  that  the  plaintiff 
had  an  adequate  remedy  at  law ;  and 
(3)  that  the  judgments  referred  to 
in  the  bill  were  barred  by  the  Stat- 
ute of  Limitations.  This  appeal  is 
from  the  order  of  the  court  below 
overruling  the  demurrer. 

The  averments  of  the  bill  are  very 
indefinite,  but  apparently  the  theory 
upon  which  the  bill  was  filed  is  that 
the  deed  of  November  3d,  1890,  from 
Charles  Lang  to  Charles  Lang  and 
Maria  Lang,  his  wife,  was  either 
totally  void,  or  was  only  effective  to 
convey  to  Maria  Lang  an  undivided 
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one-half  iptereat  in  the  property 
mentioned. 

The  deed  is  not  set  out  in  full  in 
the  bill  or  filed  as  an  exhibit,  but 
judging  from  the'part  of  the  premi- 
ses and  the  habendum  quoted  in  the 
bill,  it  is  clear  that  if  the  property 
had  been  so  conveyed  by  a  third 
person  to  Charles  Lang  and  Hen- 
rietta v.  Lang,  his  wife,  the  gran- 
tees would  have  held  the  property 
as  tenants  by  the  entireties,  not  only 
because  the  convey- 

wu'J^eBi!^*  ^""^^  ^*^  ^  them 
fcy  entirety-  .  jointly,  but  becausc 
the  habendum  clear- 
ly indicates  that  the 
survivor  was  to  take.  Craft  v.  Wil- 
cox, 4  Gill,  504;  Marburg  v.  Cole, 
49  Md.  402,  83  Am.  Rep.  266; 
Fladung  v.  Rose,  58  Md.  13. 

It  is  said  in  13  Cyc.  527 :  "A  per- 
son cannot  convey  to  himself  alone, 
and  if  he  makes  a  conveyance  to 
himself  and  others  the  latter  only 
will  take  as  joint  tenants."  In  sup- 
port of  the  text,  the  author  cites 
Cameron  v.  Steves,  9  N.  B.  141. 
The  same  case  is  referred  to  in  note 
1,  page  109  of  9  Am.  &  Eng. 
Enc.  Law,  2d  ed.  where  it  is  said: 
"In  Cameron  v.  Steves,  supra,  it 
was  held  that  a  man  cannot  con- 
vey land  to  himself,  and  there- 
fore a  deed  from  A  to  B,  C,  and  him- 
self and  their  heirs,  being  inoper- 
ative as  to  A,  vested  the  whole 
estate  in  B  and  C  as  joint  ten- 
ants. Delivering  the  opinion  of 
the  court,  Carter,  Ch.  J.,  said:  'It 
is  laid  down  in  Perkins,  that  a  feoff- 
ment, with  livery  from  A,  to  A  and 
B,  vests  the  whole  estate  in  B,  for 
A  could  not  make  livery  to  himself ; 
therefore,  by  virtue  of  the  livery  to 
B,  he  became  enfeoffed  of  the  whole. 
The  reason  of  this  case  would  not 
seem  to  apply  equally  to  statutory 
conveyances  where  no  livery  is  re- 
quired, and  it  may  be  doubted 
whether  a  man  could  enfeoff  another 
of  an  undivided  share  of  an  estate 
to  be  held  with  the  feoffor.  But 
there  is  another  principle  which 
would  seem  applicable  to  this  case, 
under  which  the  whole  estate  would 
vest  in  Cameron  and  Marshall.  In 
Sheppard's  Touchstone  (a  book  of 


WILMER.  1701 

101  Ail.  toe.) 

very  high  authority),  at  page  82,  it 
is  laid  down :  "If  a  deed  be  made . 
to  one  that  is  incapable,  and  to 
others  that  are  capable,  in  this  case 
it  shall  inure  only  to  him  that  is 
capable.  And  if  they  were  to  be 
joint  tenants,  the  person  who  is 
capable  shall  take  the  whole ;  but  if 
they  were  to  be  tenants  in  common, 
he  shall  have  only  his  particular 
share."'" 

In  the  case  of  Bassett  v.  Budlong, 
77  Mich.  338,  18  Am.  St.  Rep.  404, 
43  N.  W.  984,  which  was  an  action 
of  ejectment  to  recover  certain 
lands,  William  H.  Budlong,  the 
owner  of  the  fee  in  the  property, 
executed  and  delivered  to  his  wife, 
Annette  Budlong,  a  quitclaim  deed, 
by  which  he  purported  to  convey  the 
property-  to  her,  her  heirs  and  as- 
signs, forever.  Following  the 
habendum  clause  of  the  deed  was 
the  following  proviso:  "Provided 
always,  and  this  indenture  is  made 
(in  all  respects)  upon  these  express 
conditions  and  reservations,  that  is 
to  say :  1.  It  is  reserved  that  said 
party  of  the  second  -part  shall  not, 
at  any  time  during  the  lifetime  of 
the  said  party  of  the  first  part,  con- 
vey to  any  person  or  persons,  by 
deed,  mortgage,  or  otherwise,  the 
whole  or  any  part  of  the  said  prem- 
ises, as  above  described,  without  the 
written  assent  of  the  said  party  of 
the  first  part,  or  his  joining  in  such 
conveyance.  2.  It  is  further  re- 
served that  in  case  of  the  decease 
or  death  of  the  said  Annette  Bud- 
long, party  of  the  second  part,  at 
any  time  before  the  decease  or  death 
of  the  said  William  H.  Budlong, 
party  of  the  first  part,  then  in  such 
case,  and  upon  such  decease,  the  said 
premises,  as  above  described,  with 
all  and  singular  hereditaments  and 
appurtenances  thereunto  belonging 
or  in  any  way  appertaining,  shall 
forthwith,  upon  such  decease,  revert 
back  unto  the  said  William  H.  Bud- 
long, of  the  first  part,  and  to  his 
assigns  forever." 

Budlong's  wife  died  in  April, 
1886,  and  he  died  in  June  of  the 
same  year.  Previous  to  his  death 
he  devised  the  land  so  conveyed  to 
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Bertha  M.  Budlong,  and  Bassett,  a 
.brother,  and  Beeman,  a  nephew  of 
Annette  Budlong,  her  only  heirs  at 
law,  brought  the  suit.  The  circuit 
court  held  that  the  plaintiffs  were 
entitled  to  recover,  but  the  Michigan 
supreme  court  reversed  the  judg- 
ment, and,  in  the  course  of  its  opin- 
ion, said :  "Every  deed  or  contract 
in  writing  is  supposed  to  express 
the  intention  of  the  parties  execut- 
ing it,  and  when  the  object  or  pur- 
pose of  such  deed  or  contract  is 
called  in  question  in  a  court  of  jus- 
tice, the  first  inquiry  is.  What  is 
the  intention  of  the  parties,  as  ex- 
pressed in  the  written  instrument? 
It  is  very  plain,  upon  the  face  of  the 
instrument,  that  Mr.  Budlong  did 
not  intend  to  convey  to  his  wife  the 
title  to  the  premises  in  fee  simple 
absolute.  She  was  precluded  from 
conveying  in  any  manner  the  prem- 
ises described  without  his  written 
assent,  or  joining  in  the  conveyance; 
and  if  she  died  before  he  did  she  was 
to  have  no  further  interest  in  the 
land.  If  he  died  before  she  did,  then 
the  title  in  fee  simple  absolute 
should  pass  and  become  vested.  Such 
is  the  apparent  intention  of  the  par- 
ties, as  expressed  in  the  deed.  It  is 
the  duty  of  the  court  to  so  construe 
the  instrument  as  to  carry  out  the 
intent  of  the  parties  making  it,  if 
no  legal  obstacle  lies  in  the  way. 
.  .  .  We  do  not  think  it  is  neces- 
sary to  resort  to  the  surrounding 
facts  and  circumstances  in  order  to 
discover  the  intent  of  the  parties. 
If,  however,  we  look  to  the  sur- 
rounding facts  and  circumstances, 
we  find  them  all  affording  evidence 
of  the  intent  expressed  in  the  instru- 
ment. .  .  .  When  it  is  considered 
that  he  was  a  farmer  and  a  house- 
holder, and  continued  his  residence 
upon  the  premises  until  his  death, 
and  retained  the  use  and  enjoyment 
of  his  personal  property,  it  is  evi- 
dent that  by  executing  the  deed  to 
his  wife  he  did  not  intend  to  part 
with  the  title  to  his  real  estate  un- 
less the  contingency  should  occur 
of  his  dying  before  his  wife  died. 
That  event  did  not  occur,  and  the 
estate  never  vested  in  his  wife.  The 


condition  in  the  deed  that  his  wife 
should  not  convey  or  mortgage  the 
land  without  his  written  assent  or 
joining  in  the  dee^,  is  a  clear  indi- 
cation that  the  title  should  not  pass, 
because  if  it  was  the  intention  that 
it  should  pass,  and  the  estate  vest 
in  his  wife,  the  condition  would  be 
nugatory,  and  no  force  or  effect  be 
given  to  this  part  of  the  instrument. 
To  hold  that  the  title  did  pass  by 
the  absolute  words  of  the  granting 
clause  would  violate  that  rule  of  con- 
struction which  requires  that  every 
portion  of  the  instrument  should  be 
given  effect  according  to  the  inten- 
tion of  the  parties.  When  we  con- 
sider the  intimate  relation  of  the 
parties  to  the  instrument — that  of 
husband  and  wife — ^the  effect  of  the 
arrangement  entered  into  was  that 
the  title  of  the  real  estate  should,  in 
the  event  of  the  death  of  either, 
go  to  the  survivor.  Doubtless,  a 
simpler  way  to  accomplish  the  object 
would  have  been  for  them  to  have 
united  in  a  deed  to  a  third  party, 
and  for  him  to  have  conveyed  to 
them  jointly,  and  then,  under  the 
statute,  the  survivor  would  have  suc- 
ceeded to  the  whole  title  and  estate." 
In  the  case  of  Pegg  v.  Pegg,  165 
Mich.  228,  33  L.R.A.(N.S.)  166, 180 
N.  W.  617,  Ann.  Cas.  1912C,  925, 
Davis  Pegg  conveyed  to  his  wife, 
Mary  C.  Pegg,  "an  undivided  one- 
half  interest"  in  and  to  two  parcels 
of  land.  In  the  deed,  between  the 
granting  and  habendum  clauses, 
there  was  inserted  the  following 
clause:  "The  object  and  purpose 
of  this  deed  is  1»  convey  to  said 
second  party  such  an  interest  in  said 
land  that  the  parties  hereto  will  have 
an  estate  in  entirety,  and  that  the 
same  shall  survive  and  vest  in  the 
survivor  as  a  full  and  complete  es- 
tate." Davis  Pegg  died  and  his  wife 
claimed  the  property  on  the  theory 
that  she  and  her  husband  owned  it 
as  tenants  by  the  entirety,  while  the 
children  and  grandchildren  of  Davis 
Pegg  insisted  that  the  grantor  and 
grantee  were  tenants  in  common, 
and  that  upon  the  death  of  Davis 
Pegg  his  one-half  intM:est  in  the 
property  descended  to  them.   In  dia- 
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posing  of  the  case  the  Michigan  su- 
preme court  said:  "Davis  Pegg 
conveyed  an  undivided  one-half  in- 
terest in  said  premises  to  complain- 
ant. He  retained  an  undivided  one- 
half  interest  therein.  After  this 
was  done,  they  had  distinct  titles, 
and  were  therefore  tenants  in  com- 
mon. The  title  remained  that  way 
until  Davis  Pegg  died.  The  ques- 
tion is  then.  What  became  of  his  un- 
divided half?  Ordinarily,  it  would 
descend  to  his  heirs,  the  defendants ; 
and  it  did  so  descend,  unless  the 
clause  whidi  was  inserted  carried 
it  in  a  different  direction.  Com- 
plainant contends  that  it  did  not  so 
descend,  because  she  and  her  hus- 
band owned  the  premises  as  tenants 
by  the  entirely,  and  were  made  such 
by  said  deed,  and  that  now,  as  sur- 
vivor of  her  husband,  she  is  entitled 
to  the  whole  of  said  premises.  -In 
order  to  own  the  whole,  as  survivor, 
she  would  have  to  be  seised  of  the 
whole  before  his  death.  Whatever 
vested  in  her  as  survivor  must  have 
been  owned  by  both  her  and  her 
husband  before  his  death,  and  each 
must  have  been  seised  of  the  whole. 
As  neither  one  was  seised  of  the 
whole,  but  both  held  by  distinct 
titles,  they  could  not  have  been  ten- 
ants by  the  entirety.  Neither  were 
they  tenants  by  entirety  of  the 
undivided  half  conveyed  to  her, 
because  Davis  Pegg  reserved  no  in- 
terest in  the  undivided  half  he  con- 
veyed to  complainant.  The  deed  as 
a  whole  cannot  be  construed  as 
creating  a  tenancy  by  entirety,  be- 
cause the  law  was  not  followed  in 
creating  it.  At  the  common  law, 
the  unities  of  time,  title,  interest, 
and  possession  had  to  be  observed  in 
creating  such  an  estate.  .  .  .  The 
common  law  has  remained  un- 
changed .in  this  respect,  and  is  now 
in  force.  In  the  attempt  to  create 
an  estate  by  entirety,  in  the  case 
under  consideration,  neither  the 
unity  of  time  nor  title  was  observed. 
The  estate  was  not  created  by  one 
and  the  same  act;  neither  did  it 
vest  in  them  at  one  and  the  same 
time.  If  the  clause  inserted  can  be 
said  to  be  a  part  of  the  habendum  of 
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the  deed,  as  is  argued,  then  that  part 
of  the  habendum  must  fail,  on  the 
ground  that  it  seeks  to  enlarge  an 
estate  in  conunon,  which  is  granted, 
into  an  estate  of  entirety,  without 
complying  with  the  rules  of  law  for 
the  creation  of  such  an  estate.  By 
reason  of  these  considerations,  the 
deed  must  be  read  as  though  the 
clause  had  been  omitted.  The  deed 
created  a  tenancy  in  common  be- 
tween complainant  and  husband, 
and  upon  hu  decease  his  undivided 
one  half  of.  the  premises  descended 
to  his  heirs!" 

The  decision  in  Pegg  v.  Pegg  is 
criticized  in  the  editor's  note,  and 
he  cites  McRoberts  v.  Copeland,  86 
Tenn.  211,  2  S.  W.  33,  as  holding 
that  where  a  husband  conveys  prop- 
erty, and  in  the  habendum  reserves 
a  life  estate  to  himself  and  his  wife, 
the  life  estate  inures  upon  the  death 
of  the  grantor  to  the  survivor.  But 
it  is  apparent  that  the  controlling 
feature  of  Pegg  v.  Pegg  was  that  the 
grant  to  the  wife  was  only  of  an 
undivided  one-half  interest  in  the 
property,  which  made  the  wife  a 
tenant  in  common,  and  which  the 
court  held  could .  not  be  enlarged 
by  the  subsequent  clause  of  the  deed. 
Neither  the  husband  nor  wife  was 
seised  of  the  whole. 

In  the  case  at  bar  the  conveyance 
was  not  in  terms  of  an  undivided 
one-half  interest  in  the  property, 
but  a  grant  of  the  entire  estate  to 
husband  and  wife,  "their  personal 
representatives  and  assigns,"  and 
there  is  no  conflict  between  the 
granting  and  the  habendum  clauses 
of  the  deed.  The  intention  of  the 
grantor  that  the  whole  estate  should 
vest  in  the  survivor  is  manifest,  and 
that  intention  should  prevail  unless 
in      conflict      with  ^ 

some  settled  rule  of  ya^h..^^ 
law.  Greorges  Creek  »»*e««o«  oi 

>V      1  «:  T    /?  tT  i.      grantor— e«eot. 

Coal  &  I.  Co.  v.  Det- 
mold,  1  Md.  238.  Under  the  Code, 
a  married  woman  may  hold  prop- 
erty acquired  by  her  after  her  mar- 
riage as  her  separate  estate,  and  a 
married  man  may  convey  property 
directly  to  his  wife.  Code,  art.  45, 
§§  1  and  4 ;  Trader  v.  Lowe,  45  Md. 
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1,  14.  As  Charles  Lang  did  not  in- 
tend to  convey  the  estate  to  himself 
and  wife  as  tenants  in  common, 
under  the  principle  announced  in 
Cameron  v.  Steves,  Maria  Lang 
would  take  the  whole  property.  On 
the  other  hand,  if,  contrary  to  the 
express  intention  of  the  parties,  we 
construe  the  deed  as  conveying  to 
Maria  Lang  only  an  undivided  one- 
half  interest  in  the  property,  then 
under  the  decision  in  Pegg  v.  Pegg, 
Charles  Lang  and  his  wife  held  the 
properly  as  tenants  in  common,  and 
upon  his  death  his  interest  passed 
to  his  personal  representatives.  If, 
as  in  McRoberts  v.  Copeland,  we 
treat  the  deed  as  creating  a  new  es- 
tate in  both  of  the  grantees,  we  not 
only  have  the  common-law  unities 
of  time,  title,  etc.,  of  a  tenancy  by 
entireties,  but  we  give  effect  to  the 
clear  intention  of  the  parties,  that 
the  whole  estate  should  vest  in  the 
survivor,  his  or  her  personal  repre- 
sentatives and  assigns. 

In  this  case,  however,  we  do  not 
find  it  necessary  to  construe  the 
deed  in  question.  In  the  demurrer 
the  appellants  rely  upon  the  Stat- 
ute of  Limitations.  The  judgment 
against  Charles  Lang  was  recorded 
on  the  22d  of  June,  1901,  and  the 
1}ill  of  complaint  in  this  case  was  not 
filed  until  September  5th,  1916. 
Upon  the  death  of  an  owner  of  lease- 
hold property,  the 
estate  devolves  upon 
his  personal  repre- 
sentatives. Merryman  v.  Long,  49 
Md.  540.  The  bill  alleges  that  no 
letters  of  administration  upon  the 
estate  of  Charles  Lang  were  taken 
out.  It  further  alleges  that  on  the 
8th  of  February,  1907,  the  plaintiff 
"recovered  a  judgment  of  fiat 
executio  .  .  .  against  Maria 
Lang,  Albert  Lang,  and  Charles  F. 
Lang,  personal  representatives  of 
Charles  Lang,  deceased."  If  no  let- 
ters of  administration  were  taken 
out,  as  averred  in  the  bill,  Maria 
Lang,  Albert  Lang,  and  Charles  F. 
Lang  could  not  have  been  the  per- 
sonal  representatives  of  tioie  de- 
ceased. 


kold  propertT' 


Where  the  defendant  in  a  judg- 
ment dies,  a  scire  facias  may  be  su^ 
out  to  revive  the 
judgment  against  r"*iv»i^*~ 
the  administrator  S™,"V..,-*„, 
alone  to  bind  the  as- 
sets in  his  hands;  but  where  it  is 
desired  to  review  the  judgment 
against  the  land  of  the  deceased 
judgment  debtor  the 
scire  facias  should  ISJ?'^"*  "•"'"* 
also  issue  against 
the  heirs  and  terretenants.  2  Foe, 
PI.  &  Pr.  §  593;  Tiers  v.  Codd,  87 
Md.  447,  39  Atl.  1044.  In  Polk  v. 
Pendleton,  31  Md.  118,  Chief  Judge 
Bartol  said :  "Who  are  terretenants 
within  the  meaning  of  the  law, 
whom  it  is  necessary  to  make  par^ 
ties  to  the  scire  facias  ?  All  who  are 
in  possession,  deriving  title  imder 
the  judgment  debtor,  such  as  heirs, 
devisees,  or  alienees,  after  the  judg- 
ment. They  are  in,  as  of  the  estate 
of  the  judgment  debtor,  and  before 
the  judgment  can  be  revived  and  en- 
forced by  execution  against  the  land, 
so  as  to  devest  their  title,  it  is  neces- 
sary to  warn  them  by  the  scire 
facias,  so  that  they  may  have  an 
opportunity  of  making  tiieir  de- 
fense, and  claiming  contribution 
from  others  holding  lands  of  the 
judgment  debtor,  bound  by  the 
judgment.  .  .  .  But  where  a 
par^  is  in  possession,  holding' by 
title  adverse  to  that  of  the  judgment 
debtor,  or  paramount  to  his,  such 
party  is  not  a  terretenant,  within 
the  meaning  of  the  law,  because  his 
rights  are  in  no  manner  affected  by 
the  judgment.  If  he  have  a  good 
title,  the  judgment  does  not  bind  the 
land,  nor  can  a  sale  under  the  execu- 
tion affect  his  interest.  If  he  have 
not  a  good  title,  then  he  would  have 
no  right  to  claim  contribution,  by 
reason  of  the  land  being  taken  to 
satisfy  the  judgment." 

The  estate  Maria  Lang  acquired 
under  the  deed  in 

question      was       not    trTte— Mtlretles 

subject  to  the  lien  ri'i"  ?£. 
of    the    judgment 
against  Charles  Lang,  and  she  was, 
therefore,  a.s  to  such  interest,  not  a 
proper  parly  to  the  scire  facias,  and 
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her  title  under  the  deed  was  not 
affected  by  the  al- 
leged judgment  of 
flat.  2  Freeman, 
Judgm.  4th  ed.  §  448;  Adams  v. 
Stake,  67  Md.  447,  10  Atl.  444. 

Assuming  that  where  a  judgment 
debtor  dies  leaving  leasehold  prop- 
erty, the  judgment  may  be  revived 
by  a  scire  facias  against  his  next 
of  kin  as  terretenants  without  mak- 
ing'the  administrator  a  party,  the 
scire  facias  against  them  is  a  pro- 
ceeding in  rem,  and  the  judgment 
obtained  is  not  a 
llSiSU'Srl"'*"  personal  judgment 
wite**  against   them,   but 

one  subjecting  the 
property  in  their  possession,  which 
belonged  to  the  judgment  debtor,  to 
the  payment  of  the  debt,  and  the 
proceedings  must  therefore  contain 
a,  specific  description  of  the  property 
against  which  execution  is  to  be 
awarded  by  the  judgment  of  fiat. 
2  Poe,  PL  &  Pr.  §  600;  Thomas  v. 
Farmers'  Bank,  46  Md.  57 ;  Bish  v. 
Williar,  59  Md.  382 ;  Tiers  v.  Ck)dd, 
87  Md.  447,  39  Atl.  1044;  Wright  v. 
Ryland,  92  Md.  645,  53  L.R.A.  702, 
48  Atl.  163,  49  Atl.  1009.  The  bill 
does  not  allege  that  the  judgment 
against  Charles  Lang  was  revived 
by  a  judgment  of  fiat  against  his 
next  of  kin  or  those  who  would  be 
entitled  to  the  property  as  dis- 
tributees of  his  estate,  and  it  does 
not  therefore  appear  froni  the  bill 
that  the  judgment  was  revived  as  a 
lien  against  the  property.  On  the 
^..,  contrary,  the  bill  al- 
"*?nS£;""  leges  that  he  recov- 
iSfflcT/.",^  ered  a  judgment  of 

fiat  against  Maria 
Lang,  Charles  F.  Lang,  and  Albert 
Lang  as  the  personal  representO' 
tives  of  the  deceased. 

As  we  have  said,  the  bill  avers 
that  no  letters  of  administration 
were  taken  out.    We  would  not  be 
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justified  in  holding  that  the  judg- 
ment was  revived  against  Maria 
Lang  and  Charles 
F.  Lang,  as  adiMn-  ^*"***  •■•^' 
iatrators  of  Charles 
Lang,  when  the  bill  clearly  shows 
that  they  were  not  the  administra- 
tors of  his  estate.  In  Wilmer  v. 
Trumbo,  121  Md.  445,  88  Atl.  259, 
this  court  held  that  execution  on  a 
judgment  of  fiat  against  one  who 
had  been  proceeded  against  as  the 
personal  representative  of  the  de- 
ceased judgment  debtor,  but  who  in 
fact  was  not  the  personal  represen- 
tative of  the ,  deceased,  should  be 
enjoined. 

Upon  the  failure  of  those  first  en- 
titled  to   administration   to   apply 
for  letters,  administration  may  be 
granted  by  the  orphans'  court  to  the 
largest  creditor  applying  for  the 
same.     Code,  art.  93,   §  30.     The 
Statute  of  Limitations  begins  to  run 
as  to  judgments  from  tiie  date  of 
the  judgment,   and 
is  not  suspended  by  icu"*.!!?"  **' 
the    death    of    the  aarainjit  jii<i«. 
judgment  debtor,  or  SrttiTf"*"  °* 
neglect  of  those  en- 
titled to  obtain  administration  upon 
his  estate.    See  Brooks  v.  Preston, 
106  Md.  693,  68  Atl.  294,  and  cases 
cited  in  the  opinion  of  the  court. 

It  follows  from  what  haa  been 
said  that  the  demurrer  interposed 
in  the  court  below  by  Charles  F. 
Lang  and  Henrietta  V.  Lang,  his 
wife,  and  the  Building  Association, 
the  appellants  in  this  court,  should 
have  been  sustained,  and  that  the 
decree  of  the  court  below  must  there- 
fore be  reversed. 

Decree  reversed,  with  costs,  and 
bill  dismissed  as  to  the  appellants, 
Charles  F.  Lang  and  Henrietta  V. 
Lang,  his  wife,  and  the  Ninth  West 
Columbia  Building  Association  of 
Baltimore  City. 
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ANNOTATION. 

Deadi  of  jadgmeiit  debtor  as  affecting  nmning  of  Statute  of  limitatioi 

against  judgment. 

I.  In  abaence  of  statute,  1708. 
II.  Under  statute: 

a.  Generally,  1706. 

b.  Statute   prohibiting   suit  -within 

specified  time  after  death,  1706. 
e.  Statute  providing  special  statu- 
tory period  after  death  for  en- 
forcement of  judgment,  1707. 


'/.  In  dbaenoe  of  atatute. 

The  general  rule,  at  least,  in  the 
absence  of  special  controlling  statu- 
tory provision,  is  that  the  death  of 
the  judgment  debtor  does  not  suspend 
or  toll  the  running  of  the  general 
Statute  of  Limitations  against  the 
judgment,  which  period  usually  dates 
from  the  entry  of  the  judgment.  This 
was  the  rule  expressly  laid  down  in 
the  reported  case  (Lang  v.  Wilmeb, 
ante,  1698) ;  Whiteside  v.  Catching 
(1897)  19  Mont.  394,  48  Pac.  747;  and 
Daniel  t.  Laughlin  (1882)  87  N.  C. 
433.  And  see  the  following  cases, 
which,  in  effect,  hold  that  the  death 
of  a  judgment  debtor  does  not  affect 
the  running  of  the  Statute  of  Limita- 
tions against  the  judgment: 

Iowa. — ^Davis  v.  Shawhan  (1872) 
34  Iowa,  91. 

Koitacky. — Steele  v.  Dishman 
(1908)  —  Ky.  — ,  113  S.  W.  52. 

Blaryland. — MuUikin  t.  Duvall 
(1836)  7  Gill  &  J.  366. 

MiasissippL — Vick  v.  Chewning 
(1856)  31  Miss.  201;  Pollard  v.  Eck- 
ford   (1874)   50  Miss.  631. 

MiasourL— McFaul  v.  Haley  (1901) 
166  Mo.  56,  66  S.  W.  996. 

New  York.— Re  Kendrick  (1887) 
107  N.  Y.  104,  13  N.  E.  762. 

North  Carolina. — Lilly  t.  West 
(1887)  97  N.  C.  276,  1  S.  E.  834. 

Virginia. — Fleming  v.  Dunlop 
(1833)  4  Leigh,  338. 

West  Virginia.— Handy  v.  Smith 
(1887)  30  W.  Va.  195,  3  S.  E.  604. 

Ireland.— O'Hara  v.  Creagh  (1841)  8 
Ir.  Eq.  Rep.  179,  1  Longf.  &  T.  65. 

In  Davis  v.  Shawhan  (1872)  34 
lewa,  91,  cited  supra,  the  holding  was 
that  a  judgment  rendered  against  a 
decedent  prior  to  his  death  may  be 


enforced  against  the  real  estate,  on 
which  it  is  a  lien,  at  any  time  within 
the  statutory  period  after  the  death  of 
the  judgment  debtor,  unaffected  by- 
such  death. 

II.  Vnder  ttatute. 

a.  Generally. 

The  great  majority  of  the  caseq  fall- 
ing within  the  scope  of  the  present 
annotation  are  controlled,  or  at  least 
affected,  by  special  statutory  provi- 
sions. 

b.  statute  prohOrtting  auU  teitlUn  speoi- 
fied  time  after  death. 

In  some  jurisdictions  the  statutes 
expressly  prohibit  suits  to  enforce 
judgments  against  decedents'  estates 
until  after  the  lapse  of  a  specified 
time  from  his  death.  See,  for  exam- 
ple. Home  Nat.  Bank  v.  People's  State 
Bank  (1911)  49  Ind.  App.  13,  96  N. 
E.  710,  which  applies  Bums's  Anno. 
Stat.  (Ind.)  1901B,  §  2847;  Alexander 
V.  Mullins  (1894)  16  Ky.  L.  Rep.  31,. 
applying  a  Kentucky  statute;  Pollard 
V.  Bckford  (1874)  50  Miss.  631,  con- 
struing and  appljdng  Miss.  Code  1867» 
art.  126,  p.  457,  and  Miss.  Ck>de  1871, 
§  1184;  Re  Holmes  (1892)  131  N.  Y. 
80,  29  N.  E.  1002,  construing  N.  Y. 
Code  Civ.  Proc.  §  1380;  Matthews  v. 
Peterson  (1909)  150  N.  C.  132,  63  S. 
E.  721,  construing  N.  C.  Rev.  Stat.  § 
367;  and  Delle  v.  Boss  (1916)  164 
Wis.  392,  160  N.  W.  179,  construing 
Wis.  Stat.  1915,  §  2978.  Such  pro- 
visions would  seem  necessarily  to  toll 
the  running  of  the  general  Statute  of 
Limitations,  as  against  judgments  ob- 
tained against  a  decedent  in  his  life- 
time; and  such  has  been  held  to  be 
the  law,  at  least,  as  to  original  suits 
to  enforce  judgments.  Pollard  v.  Eck- 
ford  (1874)  60  Miss.  631,  holding  in 
effect  that,  where  a  disability  grows 
out  of  a  positive  statutory  provision^ 
the  time  of  such  temporary  disability^ 
should  be  excluded  in  reckoning  the 
statutory  period.  But  that  scire 
facias  to  revive  a  judgment  is  not  a 
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"suit  or  action,"  within  the  meaning 
of  such  a  statutory  provision,  was  the 
holding  in  Pollard  v.  Eckford  (Miss.) 
supra,  the  court  saying  that  the  stat- 
ute embraced  only  original  suits,  and 
did  not  include  such  judicial  processes 
as  scire  facias,  which  are  continua- 
tions of  the  original  action,  and  not 
original  proceedings.  But  for  a  con- 
trary holding  to  the  eflFeet  that  a  scire 
facias  to  revive  a  judgment  against 
a  deceased  debtor  is  a  new  action, 
and  not  merely  a  continuation  of  the 
former  suit,  within  the  meaning  of  a 
special  statute  limiting  actions  on 
judgments,  see  Bank  of  State  v.  Vance 
(1836)  9  Yerg.  (Tom.)  471,  as  set 
out  infra. 

Some  of  the  statutes  which  provide 
that  a  judgment  creditor  shall  be 
stayed  for  a  specified  period  also  de- 
Clare  that  such  periods  shall  not  con- 
stitute a  part  of  the  statutory  period 
for  enforcing  the  judgment.  This  was 
the  effect  of  N.  Y.  Civ.  Code,  §  1255, 
as  applied  in  Re  Holmes  (1892)  131 
N.  Y.  80,  29  N.  E.  1003.  And  N.  C. 
Revisal,  §  367,  as  set  out  and  applied 
in  Matthews  v.  Peterson  (1909)  150 
N.  C.  182,  63  S.  £.  721,  is  to  the  same 
effect  And  in  Montana,  it  seems,  ac- 
cording to  Whiteside  v.  Catching 
(1897)  19  Mont.  394,  48  Pac.  747,  that 
the  statute  expressly  excludes  the 
time  between  the  judgment  debtor's 
death  and  the  granting  of  letters  of 
administration  on  his  estate,  from 
being  counted  in  reckoning  the  statu- 
tory period.  And  §  2902  of  the  Wis- 
consin Statute  1915,  provided  that 
where  enforcement  of  a  judgment  is 
suspended  by  injunctional  order,  or 
otherwise  by  law,  and  the  judgment 
creditor  alsp  causes  the  fact  of  sus- 
pension to  be  entered  on  the  judg- 
ment docket,  the  period  of  suspension 
shall  not  be  reckoned  as  part  of  the 
statutory  period;  but  the  running  of 
the  statute  is  not  interrupted  by  vir- 
tue of  the  provisions  suspending  the 
running  of  the  statute  against  a  de- 
ceased judgment  debtor  for  one  year, 
where  entry  of  such  fact  is  not  made 
on  the  judgment  docket.  Delle  v. 
Boss  CWia,)  supra. 


0.  statute    provUUttg    apeetal    statutory 
■  period  after  death,  lor  enforcement  of 
judgment. 

A  considerable  number  of  jurisdic- 
tions have  statutes  which  expressly 
provide  that  judgments  taken  against 
a  debtor  in  his  lifetime  may  be  en- 
forced within  specified  periods  after 
his  death.  It  was  expressly  held,  in 
the  West  Virginia  case  of  Werden- 
baugh  V.  Reid  (1882)  20  W.  Va.  588, 
that  a  statute  limiting  the  period  with- 
in which  a  judgment  against  a  de- 
ceased person  may  be  enforced,  to 
five  years,  may  shorten  the  general 
ten-year  period  for  enforcement  of 
judgments.  But  that  such  a  provision 
cannot  lengthen  the  general  statutory 
period,  see  Handy  v.  Smith  (1887)  30 
W.  Va.  195,  3  S.  E.  604. 

In  construing  Pa.  Act  Feb.  24, 1834, 
§  25,  which  provided  that  "all  judg- 
ments which,  at  the  time  of  the  death 
of  a  decedent,  shall  be  a  lien  on  his 
real  estate,  shall  continue  to  bind  such 
estate  during  the  term  of  five  years 
from  his  death,  although  such  judg- 
ment be  not  revived  by  scire  facias  or 
otherwise  after  his  death,"  it  was 
held,  in  Nicholas  v.  Phelps  (1850)  16 
Pa.  36,  that  the  phrase,  "at  the  time 
of  the  death,"  refers  to  lands  of  which 
the  deceased  was  seised  "at  the  ren- 
dition of  the  judgment,"  so  as  not  to 
be  affected  by  a  subsequent  trans- 
fer thereof  during  the  life  of  the 
judgment  debtor.  To  the  same  effect 
is  Biesecker  v.  Cobb  (1900)  13  Pa. 
Super.  Ct.  66.  And  see  Shannon  v. 
Newton  (1890)  132  Pa.  376,  19  Atl. 
138.  But  see  also  Aurand's  Appeal 
(1869)  34  Pa.  161;  Shearer  v.  Brinley 
(1874)  76  Pa.  300;  and  Miskey  v.  Mis- 
key  (1888)  9  Sadler  (Pa.)  186, 11  Atl. 
881.  This  statute,  of  course,  does  not 
apply  to  judgments  which  were  never 
a  lien  upon  the  decedent's  real  estate. 
See  Henry's  Es^iate  (1907)  34  Pa. 
Super.  Ct  697.  The  Act  of  1834  was 
practically  re-enacted  by  the  Penn- 
sylvania Act  of  May  3, 1909,  P.  L.  386, 
§  25.  See  Rankin  v.  Rinehart  (1917) 
66  Pa.  Super.  Ct  386,  holding  that  a 
judgment  cannot  be  revived  after  the 
expiration  of  the  five-year  period. 

According  to  the  following  cases, 
by  1  Old  Rev.  Code  (Va.)  chap.  92, 
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§  67  (statute  origrinally  enacted  in 
1792),  it  was  expressly  provided  that 
no  action  of  debt  upon,  or  scire  facias 
to  revive,  any  judgment  against  a  de- 
cedent in  his  lifetime,  should  be 
brought  or  issued  after  five  years 
from  the  appointment  of  an  executor 
or  administrator,  and  that  all  judg- 
ments not  proceeded  upon  within  such 
period  should  be  deemed  to  have  been 
paid  and  discharged:  Peyton  v.  Carr 
(1828)  1  Rand.  (Va.)  436  (holding 
that  a  judgment  not  revived  within 
five  years  after  the  judgment  debtor's 
death  was  barred,  and  that  the  opera- 
tion of  the  statute  was  not  affected  by 
scire  facias  sued  out  within  five  years, 
but  upon  which  a  nonsuit  was  suf- 
fered) ;  Mercer  v.  Beale  (1838)  4 
Leigh  (Va.)  189  (provision  of  statute 
quoted  in  full  in  footnote  to  case). 
These  provisions,  in  substantially  the 
same  form,  appear  in  Va.  Code  1904, 
§  3577.  See  Spencer  v.  Plenary  (1905) 
104  Va.  395,  51  S.  E.  849,  and  Cox  v. 
Caskie  (1914)  116  Va.  388,  82  S.  E. 
118,  both  of  which  construe  and  apply 
the  statute. 

Likewise,  in  West  Virginia,  statutes 
have  been  enacted  under  which  the 
period  within  which  a  judgment 
against  a  deceased  debtor  may  be  en- 
forced was  limited  to  five  years  after 
the  qualification  of  the  personal  rep- 
resentative of  the  deceased,  the  lien 
of  the  judgment  ceasing  after  that 
time.  The  following  cases  apply  (W. 
Va.  Code  1868,  chap.  189  §§  11) :  Wer- 
denbaugh  v.  Reid  (W.  Va.)  supra 
(holding  that  such  provision  may 
shorten  the  period  specified  in  the 
general  Statute  of  Limitations) ;  Laid- 
ley  v.  Kline  (1884)  23  W.  Va.  565  (fol- 
lowing the  Reid  Case)  ;  Handy  v.  Smith 
(W.  Va.)  supra  (holding  that  the  pro- 
vision cannot  lengthen  the  general 
statutory  period)  ;  Sherrard  v.  Keiter 
(1889)  82  W.  Va.  144,  9  S.  E.  25. 

And  in  Kansas,  under  statutes 
which  provided  that  actions  against 
executors  and  administrators  must  be 
commenced  within  three  years  after 
notice  of  their  appointment  is  given, 
or  be  forever  barred,  the  rule  was 
that  the  statute  applied  to  actions  on 
dormant  domestic  judgments.  See 
United  States  v.  Houston    (1891)   48 


Fed.  207  (holding,  however,  that  the 
statute  [Kan.  Gen.  Stat  §  2890]  did 
not  apply  to  judgments  obtained  by 
the  United  States  government) ; 
Seroggs  V.  Tutt  (1879)  23  Kan.  181 
(holding  that  where  the  holder  of  a 
judgment  against  a  decedent,  obtained 
in  his  lifetime,  did  not  exhibit  it 
against  the  estate  for  over  three  years 
after  letters  of  administration  were 
granted,  his  claim  was  barred  by  Ex- 
ecutors and  Administrators  Act,  §  81, 
and,  by  failing  to  bring  an  action  on 
the  judgment  within  such  three-year 
period,  was  barred  by  §  106  of  the 
same  act) ;  and  Mawhinney  v.  Doane 
(1889)  40  Kan.  676,  17  Pac.  44. 

So,  in  Tennessee,  a  statute  (Act 
.  1789,  chap.  23,  §  4),  requiring  all 
creditors  of  a  person  deceased  to  com- 
mence suit  for  any  claim  due  them 
against  the  executor  or  administrator 
within  two  years  after  letters  were 
granted,  has  been  held  to  apply  to 
judgments  obtained  against  a  dece- 
dent in  his  lifetime.  Bank  of  State  v. 
Vance  (1886)  9  Yerg.  (Tenn.)  471 
(holding  that  a  scire  facias  upon  a 
judgment  obtained  against  an  intes- 
tate in  his  lifetime,  seeking  to  subject 
the  effects  in  the  administrator's  hands 
to  its  payment,  was  a  new  action  with- 
in the  meaning  of  the  statute,  and  not 
merdy  a  continuation  of  the  original 
suit).  But  that  a  scire  facias  to  re- 
vive a  judgment  is  not  a  "suit  or 
action,"  but  merely  a  continuation  of 
•the  original  suit,  see  Pollard  v.  Eck- 
ford  (1874)  50  Miss.  631,  as  set  out 
supra.  • 

And  in  Kansas,  under  the  Civil 
Code,  it  has  been  held  that  a  judg- 
ment creditor,  holding  a  money  judg- 
ment against  a  deceased  person,  can- 
not revive  it  against  the  administrator 
of  such  deceased  person,  against  the 
will  of  the  administrator,  by  substi- 
tution of  parties,  unless  he  does  it 
within  one  year  (extended  in  1909  to 
two  years)  of  such  administrator's  ap- 
pointment and  qualification.  Scroggs 
V.  Tutt  (Kan.)  supra;  Myers  v.  Koth- 
man  (1882)  29  Kan.  19;  Markson  v. 
Kothman  (1883)  29  Kan.  718;  State  v. 
Dixon  (1913)  90  Kan.  594,  47  L.R.A. 
(N.S.)  905,  135  Pac.  568  (holding  that 
the  limitation  does  not  apply  to  a  jiidg- 
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ment  obtained  by  the  state,  suing  in 
its  sovereign  capacity) ;  Harvey  v. 
Wasson  (1913)  91  Kan.  70,  186  Pac. 
919.  And  that  Oklahoma  Rev.  Laws 
1910,  §§  5291,  629S,  5299,  were  to  the 
same  effect,  see  Jackson  v.  Scott 
(1918)  —  Okla.  — ,  173  Pac.  70. 

And  in  Alabama,  it  has  been  held 
that  judgments  against  a  decedent  fall 
within  the  statute  of  nonclaim  (Ala. 
Dig.  p.  887),  requiring  all  claims 
against  the  estates  of  deceased  per- 
sons to  be  presented  within  eighteen 
months.  Heady  v.  Thompson  (1888) 
4  Stew.  &  P.   (Ala.)  52. 

And  that  by  2  N.  Y.  Rev.  Stat.  477, 
§  2,  It  scire  facias  to  revive  a  judg- 
ment against  a  personal  representa- 
tive of  a  deceased  judgment  debtor 
had  to  be  sued  within  one  year  after 
the  deatii  of  such  judgment  debtor. 


see  Clark  V.  Sexton  (1840)  28  Wend. 
(N.  Y.)  477. 

And  that,  in  Mississippi,  §  2156  of 
the  Code  of  1871  denied  an  action  or 
scire  facias  against  any  executor  or 
administrator,  upon  any  judgment 
against  liis  testator  or  intestate,  un- 
less within  four  years  after  qualifica- 
tion as  such  executor  or  administra- 
tor, see  Chunpion  v.  Cayee  (1877)  54 
Miss.  695. 

And  in  Iowa,  to  enable  one  holding 
a  judgment  against  a  deceased  per- 
son, to  payment  from  the  personal  as- 
sets, he  must,  under  the  statute  (Rev. 
Slat.  §  2406),  file  and  prove  bis  claim 
within  eighteen  months  after  notice 
of  administration  granted,  or  be  for- 
ever barred.  Davis  v.  Sfaawfaan 
(1872)  84  Iowa,  91,  applied  this  pro- 
vision. G.  J.  C. 


STATE  OF  LOUISIANA 


LOJA  CLARK,  Appt. 

ZoulMona  Supreme  Otmrt  •— Oiftoher  99,  lOlf, 
(142  La.  306.  76  So.  722.) 

Evidence  —  dyfaig  declaration  —  parol  proof  —  loss  of  writins;. 

1.  Where  the  loss  or  destruction  of  paper  containing  a  written  inem- 
orandum  of  a  dying  declaration  is  first  proved,  the  contents  of  such  written 
memorandum,  if  otherwise  admissible  as  a  dying^  declaration,  may  be 
proved  by  parol. 

[See  note  on  this  question  beginning  on  page  1711.] 


Judge  —  incompetency  —  waiver. 

2.  Where  the  defendant  becomes 
aware,  during  the  trial,  that  a  cause 
may  exist  to  demand  the  recusation  of 
the  judge,  it  is  too  late  for  him  to 
demand  such  recusation  after  trial 
and  conviction. 

Headnotes  1  and  2  by  Leche,  J. 


Evidence  —  contents  of  lost  Instru- 
ment. 

3.  The  contents  of  written  instni- 
ments,  when  lost  or  destroyed,  may  al- 
ways be  proved  by  parol. 


Appeal  by  defendant  from  a  judgment  of  the  Judicial  District  Court  for 
the  Parish  of  Assumption,  convicting  her  of  murder.    Aifirmed. 
The  facts  are  stated  in  the  dpinlon  of  the  court. 


Messrs.  Marks,  Le  Blanc,  &  Talbot 
for  appellant. 

Messrs.  A.  V.  Coco,  Attorney  Gen- 
eral, Vernon  A.  Coco,  Assistant  At- 
torney General,  and  George  Seth 
Guion,' for  the  State. 


Leche,  J.,  delivared  the  opinion  of 
the  court: 

Defendant,  charged  with  murder, 
appeals  from  a  verdict  wherein  she 
was  found  guilty  without  capital 
punishment. 
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She  relies  upon  two  bills  of  ex- 
ception, the  first  of  which  she  re* 
served  to  the  trial  judge's  rulinsr 
upon  the  admissibility  of  parol  evi- 
dence to  prove  a  djing  declaration, 
of  which  a  written  memorandum 
was  taken  at  the  time  it  was  made. 
It  seems  that  the  coroner  took  down 
in  writing  the  dying  declaration  of 
the  deceased  shortly  after  the  shoot- 
ing, on  September  18, 1916.  The  de- 
ceased thereafter  underwent  treat- 
ment, and,  his  condition  having 
much  improved,  the  coroner,  acting 
under  the  honest  belief  that  all  dan- 
ger of  death  had  passed,  destroyed 
the  paper  upon  which  was  written 
the  dying  declaration.  These  facts, 
constituting  a  foundation,  having 
first  been  proved,  parol  evidence  was 
admissible  to  show 
iJiSi'St^m^  the  contents  of  the 
tioB-paroi  written  dying  dec- 

p«jo««.-o«       laration.    The  gen- 
eral rule  is  that  the 
contents    of   written    instruments, 
when    lost    or    de- 
to't^mS •*  *•"*  stroyed, may  always 
be  proved  by  parol, 
and  the  rule  has  been  applied  to  a 
dying   declaration  in  the  case  of 
State  v.  Rector,  35  La.  Ann.  1098. 
We  are,  therefore,  of  the  opinion 
that  the  trial  judge's  ruling  is  cor- 
rect. 

The  second  bill  is  to  the  refusal 
of  the  judge  to  grant  a  new  trial  to 
defendant,  on  the  ground  that  he, 
the  trial  judge,  should  have  recused 
himself  in  the  case.  During  the 
trial,  while  the  coroner  was  on  the 
stand,  it  appears  that  the  accused 
discovered,  from  the  testimony  of 
that  ofilcer,  that  at  the  time  the  kill- 
ing took  place,  on  the  13th  of  Sep- 
tember, 1916,  the  trial  judge,  who 
was  afterwards  elected  to  the  bench, 
was  district  attorney  and  had  ad- 
vised the  coroner,  prior  to  indict- 
ment, as  to  lus  duties  in  this  case. 
The  judge's  testimony,  which  is  an- 
nexed to  the  bill,  is  in  l^e  follow- 
ing words:  "My  recollection  is  that 
the  only  discussion  J  had  with  the 
coroner,  and  the  only  thing  I  posi- 
tively ronember  of  having  advised 
him,  was  at  the  time  the  deceased, 


Mr.  Perkins,  was  in  New  Orleans,  at 
the  hospital  or  other  infirmary,  that 
it  was  his  duty  to  notify  such  place 
where  Mr.  Perkins  was  that,  in  the 
event  of  death,  not  to  remove  the 
body  until  he  reached  there,  in  or- 
der that  he,  as  coroner  of  the  Par- 
ish of  Assumption,  could -view  the 
body,  in  order  to  prove  corpus  de- 
licti and  to  ascertain  the  cause  of 
death.  The  only  other  party  that 
I  discussed  this  matter  with  was 
the  present  district  attorney,  who 
was  then  nominated  to  the  office, 
and  who,  J  then  knew,  would  have 
to  prosecute  the  case.  I  especially 
requested  him  to  take  charge  of  the 
investigation  of  this  case,  because  I 
then  knew  I  would  become  the  trial 
judge  thereof,  and  did  not  want  to 
put  myself  in  a  position  where  I 
would  nave  to  be  recused."  " 

It  further  appears  that  defend- 
ant, at  the  time  she  first  discovered 
these  facts,  during  the  trial,  made 
no  objection  to  the  proceeding,  but 
allowed  the  trial  to  continue  unin- 
terruptedly untU  after  conviction. 
Thereafter,  on  a  motion  for  a  new 
trial,  she  raised,  for  the  first  time, 
the  objection  that  the  trial  judge 
should  have  recused  himself. 

Without  expressing  any  opinion 
as  to  whether  there  was  a  legal 
cause  for  recusation,  we  believe  that 
defendant      waived  j^^^e- 

her     right     to     Chal-    tncompetemey^ 

lenge    the    compe-  "»"•'• 
tency  of  the  judge  on  such  ground 
when  she  consented  to  proceed  with 
the  trial. 

In  State  v.  Arbuno,  105  La.  719, 
30  So.  163,  it  was  held  that  a  pris- 
oner on  trial,  under  our  laws,  can 
only  exceptionally  be  permitted  to 
stand  by  and  suffer  irregular  pro- 
ceedings to  take  place  and  then  ask 
to  have  the  proceedings  reversed  on 
account  of  such  irregularities.  It 
was  also  held  that  there  are  few 
exceptions  to  the  doctrine  that  a 
party  in  a  cause  may  waive  any 
right  which  the  law  has  given  him, 
even  a  constitutional  one.  See  also 
State  v.  Rose,  114  La.  1061,  38  So. 
858;  State  v.  Lee,  116  La.  608,  40 


STATE  V. 

lUt  La.  sot. 

So.  914;  State  v.  Baudoin,  115  La. 
774,  40  So.  42;  State  v.  Duncan,  118 
La.  705, 10  L.R.A.(N.S.)  791,  43  So. 
^88,  11  Ann.  Cas.  557;  State  v. 
Emile,  140  La.  832,  74  So.  163. 

In  a  recent  decision  by  this  court 

(State  V.  Bordelon,  141  La.  611,  75 

"So.  429)  the  doctrine  of  waiver  by 

silence  and  implied  consent  was  ap- 
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plied  to  an  objection  which  might 
have  been  raised  to  the  competency 
of  a  judsre  under  circumstances  very 
similar  to  those  in  the  present  case. 
We  are  therefore  of  the  opinion  that 
defendant's  second  ground  of  com- 
plaint is  not  supported  by  law. 

For  these  reasons,  the  judgment 
appealed  from  is  aflbmed. 


ANNOTATION. 

AdnuHibfltty  <rf  panrf  evidence  of  dsring  declaratknis  where  written 
orandinn  diereof  has  been  lost  or  destroyed. 


In  the  few  cases  passing  on  the 
-point,  it  is  held  that  parol  evidence  is 
admissible  to  prove  a  dying  declara- 
tion, of  which  a  written  memorandum 
was  made  at  the  time,  where  the  memo- 
randum has  been  destroyed  or  lost. 
Tyree  v.  Com.  (1914)  160  Ky.  706,  170 
S.  W.  38;  State  v.  Rector  (1883)  36  La. 
Ann.  1098;  Rodriques  v.  State  (1916) 
79  Tex.  Crim.  Rep.  631,  186  S.  W.  385; 
State  V.  Patterson  (1871)  46  Vt.  308, 
12  Am.  Rep,  200.  And  see  the  reported 
'Case  (State  v.  Clark,  ante,  1709). 

In  State  v.  Rector  (1883)  86  La. 
Ann.  1098,  in  holding  that  oral  testi- 
mony was  admissible  to  establish  the 
contents  of  a  paper  containing  a  dying 
declaration,  the  court  stated  that  the 
loss  of  that  document  having  first  been 
■established,  and  not  being  disputed, 
there  was  no  other  course  to  be  pur- 
sued than  to  prove  its  contents  by 
secondary  evidence.  Were  oral  testi- 
mony inadmissible  in  such  a  case,  the 
■court  said,  the  suppression,  loss,  or  de- 
:struction  of  such  proof  could  often 
aecure  a  verdict  of  acquittal  in  a  clear 
-case  of  felonious  homicide. 

In  the  reported  case  (State  v. 
Clark),  the  trial  judge  ruled  that 
parol  evidence  was  inadmissible  to 
prove  a  dying  declaration  of  which  a 
written  memorandum  was  taken  at  the 
time  it  was  made.  It  seems  that  the 
coroner  took  down  in  writing  the  dying 
declaration  of  the  victim,  shortly  after 
the  shooting.  The  declarant  there- 
after underwent  treatment,  and,  his 
condition  having  much  improved,  the 
coroner,  acting  under  the  honest  be- 
lief that  all  danger  of  death  had 
passed,  destroyed  the  paper  on  which 


was  written  the  dying  declaration. 
These  facts,  constituting  a  foundation, 
having  first  been  proved,  it  is  held  that 
parol  evidence  was  admissible  to  show 
the  contents  of  the  written  dying  dec- 
laration. 

In  Rodriques  v.  State  (1916)  79  Tex. 
Crim.  Rep.  631,  186  S.  W.  335,  objec- 
tion was  made  to  the  admissibility  of 
oral  proof  of  dying  declarations,  which 
bad  been  reduced  to  writing.  The 
court  held  that  in  as  much  as  the  writ- 
ten statement  had  been  lost,  and  prop- 
er search  was  shown  to  have  been 
made,  there  was  no  error  in  admitting 
oral  proof  of  the  declarations. 

In  Tyree  v.  Com.  (Ky.)  supra,  it 
appeared  that  a  short  time  before  the 
victim  of  a  homicide  died,  a  justice  of 
the  peace  was  sent  for,  and  to  him 
the  dying  man  made  a  statement, 
which  was  reduced  to  writing  and 
signed.  The  justice  delivered  that 
paper  to  the  county  attorney,  and 
when  the  county  attorney's  office  was 
subsequently  destroyed  by  fire,  it  was 
contended,  though  Aot  distinctly 
shown,  that  the  paper  containing  the 
dying  statement  was  destroyed  along 
with  the  rest  of  the  contents  of  the 
office.  The  defendant  introduced  the 
justice,  and  by  him  proved  the  execu- 
tion of  the  paper  and  its  delivery  to 
the  county  attorney;  but  when  the 
commonwealth,  on  cross-examination, 
attempted  to  prove  the  contents  of  the 
written  statement,  it  was  not  permit- 
ted to  do  so  over  the  objection  of  the 
defendant.  The  trial  court  further  re- 
fused to  permit  the  justice  to  testify 
as  to  the  contents  of  the  written  state- 
ment, or  as  to  what  the  decedent  told 
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him  at  the  time  he  took  the  statement. 
It  was  held  that,  on  the  proof  of  the 
destruction  of  the  written  statement, 
the  court  should  have  admitted  oral 
testimony  to  prove  its  contents. 

In  State  t.  Patterson  (Vt.)  supra, 
the  prosecution  introduced  a  witness 
to  prove  dyin^r  declarations,  who  tes- 
tified that  he  reduced  the  statements 
of  the  dying  man  to  writing  at  the 
time,  to  preserve  them,  but  that  the 


paper  was  lost.  The  court  held  that 
the  fact  that  the  witness  had  lost  the 
paper  containing  the  declarations  in 
writing  did  tiot  bear  on  the  question 
of  their  admissibility,  but  only  on  the 
weight  which  ought  to  be  accorded  to 
the  evidence  thus  given,  as  dependintr 
on  the  accuracy  of  the  witness's  recol- 
lection and  his  correctness  in  repeat- 
ing from  memory  what  the  dying  man 
iiad  said  to  him.  H.  D.  B. 
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ABAHmOTHXEKT. 

Of  contract,  see  Contracts,  V. 
Of  highway,  see  Highways. 

Of  eminent  domain  proceedings.  2  A.L.R. 
327. 

Loss  by  abandonment  of  right  to  operate 
railroad:  authority  to  reqttire  resto- 
ration of  service.    2  A.L.R.  976. 

Bight  of  one  party  to  mutual  wills  to 
abandon  agreement  after  receiving 
property  frc«n  other's  estate.  2 
A.L.R.  1155. 


■♦«» 


ABATEMENT. 

Of  nuisance,  ate  Nuisances. 
*«» 


ABATEBCENT  AKO  BEVTVAI.. 
By  deatik. 

jlnnotation. 

Does  right  oi  granUtr  to  nuUnUtin  a  auit 
in  equitp  to  set  aside  hia  conveyance 
for  oauae  )n*rvive  to  his  heir?  Z 
A.ft.B.  431  (nHthvaae  on  page  4:23)  . 

Effect  of  death  on  remedies  administered 
in  equity.    2  A.L.R.  423. 


<«» 


ABSTRACT  BOOKS. 

Annotation. 

As  a  to»\'  or-ii^ttrnpient  viitMn  mwnino 
of'"  Bettor' a  Exemption  Laws,  H 
A.L.B.  8S7.  ,, 


AtftnuB  or  BXMBsnoir. 

See  Af^sal  anb  EmtoR,  V. 
2  A.L.R.— 108. 


ABUTTUrO  OWMEB. 

Right  to  comi>en8ation  for  land  taken  un- 
der power  of  eminent  domain,  see 
Eminent  Domain. 

Annotation. 

Trolley  poles  in  street  as  nuisance  ictth 
respect  to  abutting  owner.    2  A.I1.B. 

aoo. 

*■*-* 

AOCBLEBATIOK. 

Acc[aisition  of  remainder  by  life  tenant 
for  whom  projwrty  has  been  left  in 
trust  as  accelerating  remainder.  2 
A.L.R.  575. 


AOGEPTANOB. 


Of  check,  see  Checks.-. 
Of  offer,  see  Contracts,  I. 
Of  dedication,  see  Depiqation. 


♦  «» 


AGOESSOBT. 

To  crime,  see  Criminal  Law,  L 


ACCIDERT. 


Precautions  after,  see  Evidence,  X. 
To  workmen,  compensation  for,  see  Work- 
men's Compensation. 

As  act  provided  by  law  to  be  done.     2 

A.L.R.  1587. 
To  insured  occurring  on  day  following  a 

holiday  on  which  policy  expired.     2 

A.L.R.  1597. 


ACCIDENT  XHtnjRAlfOa. 


See  Insurance. 
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AOOOUBTIMO. 


iftmetoMon. 

Holding  cotenant   cutting    or  removing 

titnber  mibject  'o  aooount  in  equity. 

2  A.L.R.  lOO*. 

By  grantee  of  one  conveyinK  in  fraod  of 

creditors,  extent  of.    2  A.L.S.  1433. 
By  life  tenant  with  power  of  disposal  for 

support     2  A.L.R.  1287. 
Review  on  appeal  of  amount  of  counsel 

fee  fixed  by  chancellor  in  suit  for.    2 

A.L.R.  122. 
Discretion  of.  equity  la  suit  for,  to  extend 

jurisdiction  to  points  in  controversy 
owing  out  of  earlier  contracts.    2 
..L.R.  122. 


grov 
A.L. 


AOCOUHTt. 


AnnotaUan. 

AMfhority  of  agent  to  assent  to  aooount 

wtated.     2  A.L.B.  71    (uHth  ease  on 

page  67). 

Power  of  creditor  to  avoid  effect  of  ac- 
count stated.    8  A.L.R.  67. 

Refusal  to  pay  at  subsequent  time  as  de- 
stroying legal  effect  of  stated  account. 
2  A.L.R.  67. 

Implication  of  agreement  to  pay  where 
account  is  stated  in  writing.  2  A.L.R. 
67. 

Wkat  »>e. 

Definition  of  account  stated.    2  L.R.A.  67. 
Sufllciency  of  evidence  to  show  an  ac- 
count  stated.    2  A.L.R.  67. 


»»» 


aooovht  stated. 

Sm  Accounts. 


♦  «» 


AOQUITTAZu 

As  bar  to  prosecution,  see  Criminal  Law, 
XL 


AOTi<nr  OK  suit. 


AnnoUiUon*. 

Condition   prvo^deiU   to   aeUon  against 

cotenant  for  conversion  of  Hmber.    2 

A.L.R.  tOOO. 
Leave  of  court  as  prerequisite  to  action 

on  statutory   Itond.     2  A.L.B.   sea 

(uHth  case  on  page  600) . 
Condition  precedent  to  action  upon  item 

of  single  cause  of  action  omitted  from 

complaint  in  former  suit  by  fraud  or 

mistake.    2  A.L.R.  630. 

Defeases. 

In  ejectment  suit,  see  EjEcraiENT. 
In  proceeding  to  abate  nuisance,  see  Nui- 
sances. 
Election  between  defenses,  see  Trial,  L 

Annotations. 

In  aetion  against  ootenatU  for  wrongful 
outUng  or  removal  of  timber.  2 
A.L.B.  1001. 

Anticipating  defenses  in  alUging  adul- 
tery in  suit  for  divorve.  2  A.L.R. 
1032. 

Ifoneomplianee  with  statute  requiring 
filing  of  eerUfloate  of  partnership  as 
affecting  right  to  maintain  action 
€iristng  out  of  tort.  2  A.LJt.  119 
(with  case  on  page  11*). 

Violation  of  law  by  plaintiff.     2  AL.R. 

.    114. 
To  action  by  receiver  of  insolvent  corpora- 
tion against  directors   whose  ne^- 
fence  caused  loss  of  assets.    2  A.IIR. 
62. 

Bpllttiasi  ■aeaeaslTe  suits. 

Annot€aion, 

Application  of  doctrine  of  res  JtUUeata 
to  item  of  single  cause  of  aetion 
omitted  from  issues  through  igno- 
rance, mistake,  or  froMd.    2  A.LJt. 

aa*. 

Effect  of  defendant's  fraud  to  preclude 
him  from  invoking  rule  against  split- 
ting cause  of  action.    2  A.L.R.  530. 

Waiver  by  defendant  of  rule  against  split- 
ting cause  of  action.     2  A.L.R.  630. 

JolaAer. 

Necessity  of  special  demurrer  to  raise 
question  of  misjoinder  of  causes.  2 
A.L.R.  211. 

Effect  of  appearance  to  waive  objection  of 
misjoinder.    2  A.L.R.  211. 


*«» 


Abatement  of,  see  Abateicent  and  Rb- 

TIVAL. 

Dismissal  of,  see  Dismissal  and  Discon- 
tinuance. 
By  partnership,  see  Partnership. 

CoadltiSBs  vreeedemt. 

To  rescission  of  contract,  see  Contractb, 
V. 


ADDinONAX,  8EBVITVSB. 

See  Eminent  Domain. 
•  »*• 
AiNroDrms  owmou. 
Boundaries  between,  see  Boundaries. 
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Of  decedent's  estate,  see  Ezecdtoss  amo 

AOMINISTRATOBS. 


♦  «» 


ADOPTION. 

Of  ehQd,  see  Parent  and  Chiu. 

♦  «» 

ADITLIEST. 

Antiotation. 

JBufflcienoy  of  allegation  of,  in  Mttt  for 

divorce.     2  A.L.B.  lOSl    (toith  ooat 

on  page  iei7). 


ADVERSE  FARTT. 

Competency  as  witness  in  action  by  or 
against  extentor  or  administrator,  see 
Witnesses. 


»»» 
ADVERSE  FOSSESBIOir. 

Am  to  tnut. 

Annotation. 

AOvene  poimmtan  ky  tMnd  twrey  oi* 
atranger  of  property  h«Id  in  truat.  8 
A.Xi.R.  41    (iDifh  eaae  on  page  86). 

As  against  beneficiary  who  neglects  to 
compel  tmstee  to  take  steps  to  recov- 
er trust  property/   2  A.LJK.  86. 

As  to  eotomaata. 

AnnoUMon. 

A*  affecting  rights  of  cotenanta  inter  ae 
aa  to  timber.    9  A.Z.B.  1000. 

As  to  reauUaderBiaB. 

Annotation. 

Adverae  poaaeaaion  aa  againat  eeattU  que 
truat  also  remainderman.    Z  A.Xi.S. 

ee. 

Aa  to  pnbUe. 

Annotation, 

Uae  of  property  by  puKlie  aa  affecting 
ooquiaiMon  of  tUHe  fty  adverae  poaaea- 
aion. S  A.L.R.  1808  (with  eaae  on 
page  1804). 

Color  of  title. 

Annotationa. 

Writing  as  eaaential  to  color  of  title  in 

adverae  occupemt  of  land,    9  A.L.It. 

14S7  (vHtH  eaae  on  page  1*113). 


Poaaeaaion  under  oral  gift  aa  color  of 
title.  9  A.L.B.  1*03  (teifh  oaae  on 
page  1*68). 

Extent  aad  kind*  of  poiaeaaioa. 

Indosore  as  essential  to  adverse  posses- 
sion.   2  A.L.R.  1364. 

When  land  is  insusceptible  of  indosore. 
2  A.L.R.  1364. 

Comtlnvlty  and  lnto>raptla«a. 

Annotation. 

Bffeot  of  death  of,  or  failure  to  appoint, 
truatee  to  interrupt  adverae  poaaea- 
aion of  truat  property,    9  AJLM.  40. 


♦  »» 


ADZ. 

AnnottMon. 

Aa  a  tool  wOUin  meaning  of  Da'btor'm  J 
emption  Latva.    9  A.L.B.  8*0. 


•  »» 


AFFIDAVIT. 

AnnotaMon. 

NeceaMty  of  affldavU  or  atoom  atatemant 
aa  foundation  for  eonatruettve  con- 
tempt. 9  A.L.B.  998  (with  eaae  on 
page  A9JI>. 


4«» 


AFTER-BORK  CHTIiDftBlf. 

Annotation. 

Uae  of  term  "iaaue"  aa  inotuding  cMId 
conoetved  but  not  yet  bom.    9  A.L.B. 

ma. 


0«» 


AOB. 

Annotation. 

Bffect  of  agea  of  respective  parties  on 
meaning  of  term  "iaauef'  where  need 
aa  a  veord  of  purchaae.  9  A.L.B. 
938. 


»«» 


AGRICITLTVRB. 

Annotation. 

Warm  implements  aa  toola  t«ithin 

intr  of  Debtor's  Exemption  Iittwa.    9 

A.L.B.  898,  880,  837. 


<«» 


A1IBI01JITT. 

In  statute.    2  A.L.R.  880. 
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AMEHBMEHT. 

Of  judgment,  see  Judgment,  I. 
Of  pleading,  see  Pleadinc,  I. 

♦  *♦ ■ 


[2  A.L^ 


AKIMAIJB. 

Injury  to,  by  intemrban  road,  see  Intbk- 

URBAN  Railways. 
Injury  to,  by  railroad  train,  see  Rail- 

BOADS,  II. 

AnnotaUon. 

Horse   as    a   tool    or  implement   within 

yneaning     of     V^tor's     Exemption 

Law».    g  A.Z.B,  830. 


AH  TUS  U  PTIAIi  CONT&ACT. 
See  Husband  and  Wife. 


ANTXCIPATIOir. 


Annotattona. 

Bights  and  duties  of  life  tenant  tcit^ 
poveer  to  antiojpate  or  enjoy  princi- 
pal. 2  A.L.B.  12*3  CtoUh  case  on 
pai/e  t987}. 

Of  defense  in  allegation  of  adultery  in 
•utt  for  divorce.    2  A.L.B.  1032. 


APABTHJiJ^  HOUSE. 

Right  of  mortgagee  in  possession  to  com- 
pensation  for  services  rendered  in 
renting  the  premises.    2  A.L.R.  122. 


APPABATU8. 


Annotation. 

What  is  "apparatft*"  within  meaninti  of 
Debtor's'  Exemption  tMws.  8  A.L.B, 
ai8. 


APPAREL. 


Annotation. 

Character  of,  ad  itfffvttnff  oontributory 
negligence  of  rooman.  2  A.L.B.  1O40 
(uHth  case  on  pope  ^AO). 


I.  In  (wsarsL 

AnnotaUon. 

Construction  of  cowtrrict  as  regards  serv- 
ices contemplated,  ushere  attorney 
etaima  extra  compensation  for  serv- 
ices on  appeal,    2  A.L.B.  S40. 

It.  Reeerd  on  appeaL 

Appellant's  duty  as  to.    2  A.L.R.  660. 

Bill  of  ozoeptlosa. 

Allowing  untrue  exceptions  to  prevent  de- 
lay.   2  A.L.R.  1067. 

To  raise  question  of  error  in  failing  to 
follow  court  rule  requiring  settlement 
of  instructions  before  beginning  ar- 
gument.   2  A.L.R.  1493. 

111.  Objections  and  ezoeptlona. 

Kecesaitjr  for. 

To  instruments.    2  A.L.R.  211. 
To   suggestion    of    compromise   by   trial 
judge.    2A.L.R.1067. 

Time  to»i 

Refusal  to  exclude  responsive  answers 
where  no  objection  was  made  befoz« 
they  weoe  given.    2  A.L.R.  609. 

ZV.  'PvsUatlnary  metloBs. 

MoUon  to  aiRnn  because  of  eoual  division. 
2  A.L.R.  1156. 


V.    Hoaring  and  determination. 

Evldenoe  on  appeal. 

Considering  evidence  favorable  to  defend- 
ant in  determining  correctness  of  re- 
fusal to  rule  against  plaintiff.  2 
A.L.R.  902. 

Amendment*. 

Allowing  amendment  to  commissioner's 
report.    2  A.L.R.  1005. 

Trial  de  novo. 

Of  equity  suit.    2  A.L.R.  1166. 

Presninptlons. 

Right  to  assume  error  in  requiring  father 
temporarily  to  support  child  contvaiy 
to  contxact  between  father  and  motii- 
er.    2  A.L.R.  689. 

Presuming  truth  of  testimony  in  plain- 
tiff's favor  in  considering  validity  of 
withdrawal  of  case  for  insufficiency 
of  plaintiff's  evidence.  2  A.L.R. 
1658.  •■       ■  ■      ■ 

Taking  allegations  as  true  on  app^  from 
order  sustaining  demorrtir.  2  A.L.R. 
1859. 

As  to  allowance  by  Jury  for  extra  work. 
2  A.L.R.  1890. 
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Wbat  reviewaUe  geaeMtUy. 

What  errors  reviewable  on  appeal  from 
denial  of  motion  for  new  trial.  2 
A.L.R.  1498. 

Immateriality  on  appeal  of  power  of 
court  to  vacate  oiraer  in  nature  of  quo 
warranto.    2  A.L.R.  1660. 

Right  to  consider  credibility  of  witnesses 
on  appeal.    2  A.L.R.  1220. 

Cirounda  of  motioa  for  new  trial  not  ap- 
proved by  trial  judge.    2  A.L.R.  1095. 

ObJeatloBB  as  to  wUob  party  Is  es- 
topped. 

Availability  of  surprise  for  violation  of 
known  rule  of  court  requiring  settle- 
ment of  instructions  beforeargrument. 
2  A.L.R.  1498. 

Sisoretlooarj  matters. 

Amendments.     2.  AJUJL  918. 
Granting  or   denial  of   motion  for  new 
trial.    2  A.L.R.  1057. 

Errors  waived  or  cured  beloir. 

Annotation. 

Waiver  of  c9HStttittional  tpieation  by  sub- 
mitting cause  to  appellate  court  hav- 
ing no  furiedietion  over  such  ques- 
tion. 2  A.L.B.  1303  (with  case  on 
page  1359) . 

By  failure  to  except.    2  A.L.R.  1057. 

Objection  that  inaividual  rights  of  mem* 
hers  of  news-gatherii)^  organization 
may  not  he  enforced  in  equity  suit 
brought  by  the  organization  as  a  cor* 
porate  entity.    2  A.L.R.  293. 

—  as  to  vridtrnxm,    ■ 

Error  in  admission  of  evidence  cured  by 
striking  out.    2  A.L.R.  609. 

Error  in  admission  of  evidence  cured  by 
instruction.     2  A.L.R.  509. 

Refusal  to  strike  out  testimony  tending 
to  show  forfeiture  of  bendit  certif- 
icate.   2  AX.R.  1503. 

Review  of  verdiot. 

0>nclusivenes8  of  verdict  on  conJQictii^ 
evidence.    2  A.L.R.  1607. 

Review   of   findings   liy   oonrt. 

Finding   by   orphans'   court  afSrmed   in 

banc.     2  A.L.R.   1150. 
Findings  in  equity.    2  A.L.R.  122. 

^  wbere  Jury  Ikas  been  waived* 

Finding  as  to  immateriality  of  alleged 
concealment  by  insured.  2  A.L.R. 
1041. 

Wluit  evors  warrant  reversal  — >  er« 
roBeovs  Admission  of  evidence. 

Evidence  as  to  ability  to  hear  warning 
to  passenger  if  any  was  given.  2 
A.L.R.  1057. 

Evidence  to  show  qualification  of  expert 
witness.    2  A.L.R.  1057. 


Evidence,  in  acticm  to  recover  money  al- 
leged to  belong  to  plaintiff  and  to 
have  been  lost  at  gambling  by  anoth- 
er, of  deelarations  of  suda  other.  2 
A.L.R.  340. 
'  Admission  of  deposition  and  letter,  con- 
tents of  which  shew  they  could  have 
had  no  prejudicial  effect  2  AJLi.R. 
161. 

Reversal  for  improper  admission  through 
other  evidence  conclusive.  2  A.L.R. 
1519. 

Reversal  for  admission  of  prejudicial  ev- 
idence although  guilt  is  apparent.  2 
A.L.R.  1519. 

Erroneous  admission  on  vital  issue  as 
technical  error.     2  A.L.R.  1519. 

Admission  of  statutory  declaratioo.  that 
bridge  otherwise  shown  to  obstruct 
navigation  was  a  nuisance.  2  A.L.R. 
1685. 

—  erroneons  ezclasion  of  evidence. 

Error  in  excluding  question,  to  witness  in 
absence  of  statement  as  to  what  an- 
swer would  be.    2  A.L.R.  896. 

Refusal  to  permit  accused  to  give  version 
of  conversation  containing  alleged 
confession  discredited  by  jury.  2 
A.L.R.  1014. 

Evidence  as  to  safety  of  temporary  sta- 
tion platform  by  one  properly  qual- 
ifying as  expert.    2  A.L.R.  1067. 

—  as  to  iastraetloaa. 

Instructions  sufficiently  covered  by  others 
giveip,  see  Trial,  III. 

Failure  to  settle  instructions  between 
court  and  counsel  before  beginning 
argument    2  A.L.R.  1493. 

Instruction  on  matter  not  within  issues  or 
proof.    2  A.L.R.  «78. 

In  action  for  slander.    2  A.L.R.  365. 

Error  as  to  one  theory  of  a  case  where 
it  is  impossible  to  determine  upon 
which  of  two  theories  verdict  is  based. 
2  A.L.R.  519. 

Reference  to  testimony  of  some  witnesses 
as  bearing  on  credibility  of  oth^'  wit- 
ness.   2  A.L.R.  1057. 

Refusal  of  instructions  covered  by  those 
given.     2  A.L.R.  365. 

Refusal  of  requested  Inslrfletions  where 
court  has  already  charged  substan- 
tially to  same  effect    2  A.L.R.  811. 

••  argument  or  remarks  of  oonnsel. 

Controlling  effect  of  narrative  in  bill  of 
exceptions  where  argument  does  not 
appear  in  transcript.     2  A.L.R.  811. 

Remark  by  prosecutor  In  murder  cas^  "It 
is  a  horrible  thing  to  relate."  2 
A.L.R.  609. 

•— renukrks  or  oondnot  of  Judge. 

AnnoUMtn. 

Suggestion  during  trial  aa  to  advisabil- 
ity of  compromise.  2  A.L.B.  X09S 
(with  case  on  page  10S7) . 
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statement  kr  judge   that  testimony   of 
.      ,      -J-    „  J   -^  -lisapply: — 

vucMk,  ~— .  -«.  w..»— applied  — 

an  existing;  indebtedness  of  depositor. 


bank  officer  accused  of  misapplying: 
■*       '     ' (Bed  to 


check,  that  the  cheek  was  appl 
an  existing;  indebtedness  of  r 
was  corroborated.    2  A.L.R. 

••eendmet  of  trial. 

Apparent  conflict  in  rulingra.  2  A.L.R. 
1280, 

Verdict  of  guilty  found  by  jury  one  <n 
whom  had  made  wager  that  accused 
would  be  convicted.    2  A.L.R.  811. 

—  as  to  Jadcmemt. 

Fact  that  judgment  ordwing  reimburse- 
ment for  violation  of  injunction  erro- 
neously refers  to  entire  amount 
awarded  as  a  fine.    2  A.L.R.  161. 

VI.  Jndcmoat. 

Keduction  of  judgment  for  excessive 
amount.    2  A.L.R.  1129. 

VII.  Bekeariac* 

Discretion  as  to  granting  rehearing.  2 
A.L.B.  1166. 


APFEABAirOEi 


Ai  waiver  of  defects  or  objections.     S 
A.L.R.  211. 


♦  >»■■ 


AFPonrrMEHT. 

Power  of,  see  Powers. 

AlPPOKTIOMMENT. 

Of    representatives,    see    Elbction    Db- 

Of   special  assessment,   see   Public  Im- 
provements. 

* »» 


APPROPBIATIOH. 

Right  to  use  for  payment  of  counsd  ap- 

Sropriation  for  current  expenses  of 
re  department.    2  A.L.R.  1209. 

4«» 


Of  counsel,  see  Appeal  and  Error,  V. 


ABBEST. 

Right  of  arrested  person  to  prove  in  some 
tribunal  nonexistence  of  facts  jus- 
tifying restraint    2  AJi.R.  1539. 

Right  of  one  arrested  on  suspicion  of  hav- 
ing contagious  disease  to  habeas  cor- 
pus.   2  A.L.R.  1639. 


AKGincEirrATnnBifBHk 

R^usal    of    argumentative    instructions. 
2  A.L.R.  509. 


♦  «» 


AaSAVI.T  AXD  BATTBBT. 

ittmotoWon. 

iiofutttol  OM  «IUtr0«  a»  to  one  aa  liar  t» 
e^atge  a»  to  Ute  otKer,  fcMrie  one 
person  la  aaaauUed  by  acta  directed 
at  a««oM«r.     2  A.Zi.B,  000. 

*■»  . 


AWITnfBI.Y  DiaXBIOT*. 

See  EuBcnoN  Disrucn. 

«■»         e 

AaSEBSMEHTS. 

P^r  drains  and  sewers,  see  Drains  and 
Sewsrs. 

For  putdic  improvements,  see  Public  Im- 
provements. 

For  taxation,  «ee  Taxes,  IIL 


ASSIOHMBB*. 


Ib  general. 

Annotation. 

Agreement  ,for  eonttngenJt  fee  «a  maatt^*- 
ment  of  interest  in  judoment.  9 
A.L.R,  4A*  (u)i(K  COM  on  pane  **0) . 

Wliat  asslcnable. 

Of  good  will,  see  Good  Will. 

Assignability  of  portion  of  principal  by 
beneficiary  of  spendthrift  trust.  2 
A.L.R.  865. 

Nonassignability  of  liquor  license.  2 
A.L.R.  1613. 

Vendor's  lien.    2  A.L.R.  804. 

Equitable  aaalciuneat. 

Intent  that  assignee  of  note  may  aprao- 
priate  surplus  necessary  to  satisfy 
claim  aa  constituting  equitable  assign- 
ment   2  A.L.R.  1486. 

Blgbts  aad  UabUltlos  of  parSas. 

Assignment  as  creating  an  interest  whidi 
can  be  conveyed  only  by  assignee.  2: 
A.L.R.  449. 

Effect  of  transfer  of  note  to  carry  mort- 
gage securing  it    2  A.L.R.  804. 


ASSxamrEirT  fok  cbxcditorb. 


ATTEMPT. 


Priority  between  vendor's  lien  and  assiKO- 
ment  for  creditors.    2  A.L.B.  804. 


*«» 


ASSIST  AHTS. 

One  assisting  murderer  to  escape  as  an 
accessory.    2  A.L.R.  1220. 


*«» 


AS80GXATIOKB. 

iittMOtoMon. 

MeatUng  of  term,  as  used  tn  Ineome  Teue 

Aet.    2  A.L.R.  leoe  (u/iOi,  eaae  on 

page  10O1). 


ASSmfPSIT. 


Zb  ceaeval. 

AnnoUMOH.    ' 

As  proper  remeOf/  of  eontraetor,  wlio  has 
portUMy  performed  'before  discover- 
ing frtmd,  as  te  eiuiiraeter  or  omMMit 
of  work,  a  A.L,B.  1306  (\oith  ease 
on  page  1800) . 

For  damaKea  for  tort.    2  A.L.R.  1890. 
For  fraud  inducing  entry  into  contract 

for     inadequate     compensation.       2 

A.L.R.  1390. 
Treating  action  in  assumpsit  as  one  io 

tort  for  conversion.    2  A.L.B.  114. 

Memey  reeeived. 

Annotation. 

Bight   of  owner  to  recover  his  tnoneg 
.  gambled  away    by   anoOier   tcithout 

authority.    2  A.L.R.  34S  (tctth  ease 

on  page  340) . 

Recovery  of  wager  from  stakeholder  be- 
fore money  is  paid  over.  2  A.L.R. 
902. 

Keo«vei7  back  «f  payateata  made. 

Collector's  retention  of  Pederal  income  tax 
justly  dae  on  recovery  back  of  ex- 
cessive tax  collected.    2  A.L.R.  1601. 


*<» 


ASSUMPTION  OF  DEBT. 

As    consideration    for    conveyance, 
Mortgage. 


ATTA<mCENT. 


Annotation, 

Te  conceal  or  dtepose  of  tody  as  evidence 

connecting  aeoused  with   homicide. 

»  A.L.B.  1997   (with  ease  on  page 

1»»0) . 


ATTOBNETS. 


Exemption  from,  see  Exemptions. 
Garnishment,  see  Garnishbient. 


Argument  of,  see  Appeal  and  Enoi,  V. 
Privilege  of,  in  judicial  proceedings,  see 
Libel  and  Slander. 

In  seaeral. 

XnnotoMons. 

Bxemptton  of  lawyer'a  Ubrary.    8  A.Z.B. 

881. 
Power  of  fire,  teater,  or  heaUH  eomm,i»- 

aieners  or  the  Ulce,   to  employ,     a 

A.L.B.    1218    (with    case    on    page 

1208) . 

Notice  to,  of  lack  of  authority  of,  fire 
commissioners  employing  him.  2 
A.L.R.  1209. 

Validity  of  contract  with.    2  A.L.R.  449. 

Pertinency  in  application  for  pardon  of 
charges  attacking  character  of  attor- 
ney secaring  conviction  and  opposing 
application.    2  A.L.B.  1371. 

Privilege  of  counsel  in  application  for 
pardon  of  client.    2  A.L.R.  1371. 

Relation  to  oUeat. 

Burden  of  proof  as  to  fairness  where  at- 
torney purchases  property  from  cli- 
ent   2  A.L.R.  428. 

—  liaMUtjr. 

For  maliciously  defaming  another  in  ap- 
plication for  client's  pardon.  2 
A.L.R.  1871. 

—  authority. 

AnmotaUon. 

Authority  to  assent  to  aeeount  stated,  8 
A.L.B.  74. 

—  eoatpemsatloa. 

AnnotatUma. 

Construction  of  contract  as  regards  serv- 
ices contemplated  by  it  where  attor- 
ney  eUUms  compensation  tn  addition 
to  amitunt  named  therein.  2  A.L.B. 
844. 

Agreement  for  contingent  fee  as  assign- 
ment of  interest  in  iudgment.  8 
A.L.B.  404  (with  case  on  page  449) . 

Construing  ambiguous  contract  for  com^ 
pensation  in  favor  of  client.  2  A.L.B. 
840. 

Contract  for  contingent  fee.  2  A.L.R. 
449. 


of  indemnity  by  sheriff  levying  ex- 
ecution.      2  A.L.R.  184. 

Review  on  appeal  of  amount  of  coansd 
fee  fixed  by  chancellor.    2  A.L.R.  122. 

Power  of  state  depository  board  to  create 
indebtedness  for  legal  services  ren- 
dered  state.    2  A.L.R.  251. 

Submitting  claim  ft>r  legal  services  ren- 
dered to  the  state  board  of  examiners. 
2  A.L.R.  251. 

Services  in  securing  new  trial  as  within 
contract  to  represent  client  in  pend- 


ing  litigation    for    specific   fees.     2 
A.L.r 


,.R.  840. 


—  lien. 


Annotationa. 

On  pubUo  fund  or  property.  3  A.Z.R, 
274   (tcUh  case  on  page  2S1) . 

On  property  purchased  by  client  on  sale 
under  a  judgment  procured  by  at- 
tomey.  2  A.li.B.  4tS8  (tvith  ea»e  on 
page  474) . 

On  papers  or  securities  that  come  into 
his  possession  othencise  than  in  his 
professional  capacity.  2  A.L.R. 
148S  (with  case  on  page  1488). 

Merits  of  client's  cause  of  action  or  de- 
fense as  affecting  attorney's  lien  or 
claim  for  his  compensation  against 
adverse  party  in  case  of  compromise 
without  former's  consent.  2  A.L.R. 
387  (with  case  on  page  881) . 

Oeneral  or  retaining  lien  at  common  law. 

2  A.L.R.  474. 
"Charging  lien"  of  attorney  «t  common 

law.    2  A.L.R.  474. 
Assertion  of  lien  in  independent  suit.     2 

A.L.R.  474. 
Effect    of    attorney's    lien    on    litigant's 

right    to    compromise    his    case.     2 

A.L.R.  449. 
Right  of  attorney  who  has  filed  a  lien 

claim   to  sue  the   adverse  party  for 

his   fee,   where   the   case   was   com- 

promised  by  his   client  without  his 

consent    2  A.L.R.  331. 


A.TTOBNETS'  FEES. 

In  divorce  suit,  see  Divorce  and  SsPARAf 

TION. 


ATTORNEY'S  UEIT. 

See  Attorneys. 


♦  *♦ 


ATTORNMENT. 

See  Landlord  and  Tenant. 


Annotation. 

Power    to    employ    counsel.    2   A.L.'R. 


1212. 


■  ♦«» 


AUGERS. 

Annotation. 

As  a  tool  tpithtn.  mttuUng  of  Dehtor'i  £x> 
emption  Laws.     2  A.L.R.  840. 


•  «» 


AUTHORITT. 

Presumption  and  burden  of  proof  as  to, 

see  Evidence,  III. 
Of  agent,  see  FbinucaI'  AND  Agent. 

— .  .  .^>». 

ATTTOMOBILE. 

In  seseral. 

Annotationa. 

As  a  tool  or  implement  of  trade  ivlthln 
meaning  of  Debtor's  Bxmnption 
Laws.    2  A.L.B.  827. 

forfeiture  of,  b^  innocent  vendor  whm 
aold  conditionally  and  used  by  ven- 
dee in  violatitm  of  law.  2  A.L.K. 
1596  (wtth  case  on  page  1594). 

NegliKenoe  of  person  operatinK< 

Annotations. 

Liability  for  injury  by  automobile  whOe 
being  backed.  2  A.L.R.  1409  (<citk 
case   on  page    1403). 

Liability  of  parent  for  injury  to  rhM'» 
guest  by  negligent  operation  of  car- 
2  A.L.R.  900  (wUh  cases  on  page* 
891  and  899) . 

Owner's  presence  in  automobile  operated 
by  another  as  affeeUng  former's  H«- 
bmty.  2  A.L.B.  888  (with  com  <m 
page  883). 

Applicability  of  res  ipsa  loquttur  doe- 
trine  where  automobile  is  strueTc  fcy 
streetcar.  2  A.L.R.  1612  (wUheate 
on  page  1607) . 

Matters  considered  in  determining  nefr 
ligence  in  baclcing  automobile.  » 
A.L.R.  1493, 

Backing  automobile  without  signal,  lia- 
bility for  injury  not  due  to  absence 
of  signal.     2  A.L.R.  1493. 

Backing  automobile  without  being  able  w 
see  after  taking  precautions  before 
starting.     2  A.1..R.  1493. 

Injury  while  backing  into  parking  space. 
2  A.L.R.  1493. 

Backing  automobile  on  wrong  side  w 
street  without  lookiBg.  2  A.L.B. 
1493. 
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Duty  of  chauffeur  to  allow  right  of  way 
to  street  cars.    2  A.L.R.  1607. 

Holding  owner  of  machine  driven  by 
another  liable  on  mere  ground  of 
ownership.    2  A.L.R.  883. 

Making  gross  n^ligence  element  of  lia- 
bility for  injury  to  guest  by  over- 
turning of  automobile.    2  A.L.R.  896. 

Presumption  of  son's  authority  to  use 
f&ther's  automobile.    2  A.L.R.  891. 

Evidence  in  action  for  injury.  2  AL.R. 
896. 

Instruction  that  chauffeur  was  guilty  of 
gross  negligence.    2  ^.L.R.  896. 

Oontxibntorj  BesUgeaee  of  person  ia» 
Jnred  by. 

Contributory  negligence  in  driving  auto- 
mobile against  side  of  brightly  light- 
ed street  car.    2  A.L.R.  1607. 

Instruction  as  to  duty  of  pedestrian  in- 
jured by  backing  automobile.  2 
A.L.R.  1493. 

Crossing  street  diagonal^.  2  A.L.R. 
1498. 

Failure  to  observe  autQmobile  making 
loud  noise  while  backing  into  parking 
space.    2  A.L.R.^493. 

Duty  to  look  for  automobiles  backing  into 
parking  space.    2  A.L.It.  1493. 

Comtrllintory  nagllcenae  of  person  rltl- 
img  in. 

Person  riding  as  guest.    2  A.L.R.  891. 


Disobsrce. 

AnMotoUon. 

Burden  of,  proof  as  regards  discharge  in 

banleruirtoy.     !t  iij;.B.   1879    (witH 

oase  on  page  1097). 

Discharge   as   bar   to   debts.     2   A.L.R. 
1667. 


#«» 


BANKS. 

Ofleera  and  agents. 

Certification  of  check  of  director  of  trust 
company  which  overdraws  his  ac- 
count as  an  "overdraft"  within  stat- 
ute imposing  penalty  upon  such  of- 
ficer for  overdrawing  account.  2 
A.L.R.  83. 

^anthorlty  of. 

Power  of  bank  to  dispute  authority  of 
secretary  to  certify  check  which  ia 
an  overdraft.     2  A.L.R.  83. 

—  Ua1ilUt7  of.  ' 

Of  officer  of  savings  bank,  see  infra. 

Annotation. 

UabiUty  of  directors  for  defalcations  by 

executive    officer    or    employee.      S 

A.L.B.  S09. 


AX. 

Annotation, 

As  a  tool  within  meaning  of  Debtor's  Bx- 
emption  Laws,    Z  A,Ii.R,  840. 

4  I  » 


BACKING. 

Of  automobile  in  street,  see  Automobiles. 

o »» 

BAGGAGE. 
Of  passenger,  see  Carriers,  I. 

»■ » 


BAGGAGE  C^CK. 

As  only  prima  facie  evidence  of  receipt 
of  baggage.    2  A.L.R.  102. 


BAKKRTJFTOT. 


Validity  of  prior  Uona. 

pyiority  of  vendot's  lien  'ovei  aslrignees  fa 
bankruptcy.    2  A.L.R.  804. 


» resignation  of. 

Sufficiency  of  officer's  action  to  effect  res- 
ignation.   2  A.L.R.  83. 

Deposits. 

Rights  and  liabilities  as  to  certified  checks, 
see  Checks. 

Notice  to  bank  of  trast  nature  of  account 
standing  in  name  of  conservator  of 
incompetent.    2  A.L.R.  1664. 

—  payntents  of  obeoks. 

AnnotaMons, 

Bffeot  of  verbal  order  tcitb,  respect  to 
paffment  of  check  or  transfer  of  bank 
deposit,  g  A.Ij.It.  176  (with  case 
on  page  178) . 

Kight  of  bank  to  pay  out  deposit  directly 
to  benefMary  without  order  of  trus- 
tee  or  fiduciary  in  whose  name  it  wits 
made.  2  A.L.R.  1567  (with  case  on 
page  1664) . 

Acceptance  of  cheeks  by  telegraph  or 
telephone.  Z  A.'L.R,  1140  (with 
case  on  page  1130), 

Validity  of  verbal  direction  to  bank  to 
pay  deposit  on  checks  drawn  by  third 
person, .    2  A.L.R.  172. 

When  check  is  paid:  effect  of  retention  by 
officer  of  bank  without  its  being 
stamped  "paid."     2  A.L.R.  88. 
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BEHEFIOIART. 


How  dzecutor  may  obtain  poosession  of 
bank  account  standing  in  name  of 
conservator  of  incompetent.  2  A.L.R. 
1664. 

Estoppel  of  depositor  to  complain  of  pay- 
ment  of  funds  by  bank.    2  A.L.B.  172. 

laaolTenojr. 

Annotation, 

Who  mutt  bear  Iom  of  fund*  front  fail- 
ure of  banJe,  at  which  bUi  or  note  is 
payable,  during  delay  in  preaenting 
tt.  »  AJ..B.  laai  (with  ease  on 
page  1377). 

Savlac*  banks. 

Annotation. 

LiahiUty  of  direetor*  for  defalcations  by 
executive  ofJUser  or  employee,  9 
A.L.R.  877. 


In  insurance  policy,  change  of,  see  IM- 
BUBANCE,  III. 


*»» 


BmrErrrs. 

Estoppel  by  receiving,  see  Eammik 

41  »    ■ 

MBKBTOUEWt  BOOIBTXES. 

Exemption  of,  from  taxation,  see  Tazm, 


*«» 


BEST  EVIDXaiO& 

See  Etidenck,  IV. 


AitHotation,  « 

Barper's  equipment  as  tools  or  imple' 
tnenta  teifhin  meaning  of  Debtor's 
Exemption  Lawa.     2  A,Ij,R.  S27. 

Exemption  of  barber  shops  from  statute 
imposing  license  on  ghoe-shining  par- 
lors.   2  A.L.R.  112. 

Judicial  notice  as  to  business  of.  2  AX.R. 
112. 


BETTIHG. 


See  Gamino. 


*»o 


BIAS. 


AnnoUMon. 

Beitting  on  reauU  as  dtsquoUfyiMg  fttror. 

IS  A.L.B.   818    (u>ith  ease  on  page 

Sit). 


4»» 


BASK. 

itHMOtoMon. 

As  "pubUe  plaee"  within  requirement  as 
to  posting  of  notice.    2  A.li.B.  1008, 


BATTBBT. 

See  Assault  and  Battery. 


♦  »» 


BICTCI.E. 

AMnotation, 

As  a  tool  or  t^fparatus  uHthin  wteaning 

of    Debtor's    Exemption    Laws.      » 

A.L.B.  897. 


♦  »» 


BUXS. 

Enactment  of,  see  Statutes. 


#«» 


BAWDTHOU8E. 

See  Disorderly  Houses. 


BECK>TTBH. 


AnnotaHon. 

Mffeat  of  use  of  word  "begotten"  on 
meaning  of  term  "issue"  where  used 
as  a  word  of  purOtaae.  2  A,I„B. 
087. 


BIXX8  AKD  KOTE8. 

Ratnre  —  la  general, 
^distinction  between  drawer  of  check  and 
maker  of  note.    2  A.L.B.  1877. 

▼alldlty  generally. 

^tHiotaUon.  - 

Talidity  of  instrument  for  payment  of 

money  as  affected  by. mere  fact  that 

payment  is  postponed  untU  death.    » 

A.L,B.    X471     (tetth 

1*07} , 
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BZJLCKSMITH  SHOP. 


Coaaldaratioa. 

Of  check,  see  Chbcks. 

Necessity   of   pleading  consideration.     2 
A.L.R.  1467. 

Vecotlabmiy. 

AnnotatUfn. 
'  Negotiability  aa  affected  by  proviaioti  in 
relation  to  interest  or  diacount.     9 
A.liM.  180  (\Dith  ease  on  page  136) . 

Higrher  rate  of  interest  after  maturity. 

2  A.L.R.  136. 
Effect  of  printed  but  unsigned  guaranty, 

waiver,  and  consent  clause  fn  back  ox 

note.    2  A.L.B.  136. 

Aaeeptenoe. 

Of  check,  see  Chbcks. 

IndomeiBeiit  and  transfers. 

Effect  of  transfer  of  note  to  carry  morfe. 
gage  securing  it.    2  AX.S.  8M. 

—  iUMUtr  of  ladorsev. 

Annotation, 

VnderttHcing  of  one  voh*  iNdorsM  a  not* 

vHthout    recourse.      2    AJL.tt,    910 

(with  case  on  page  811) . 

Presentment. 

Annotation. 

Who  miMt  bear  lose  of  funds  from  fail' 
ure  of  bank,  at  loMch  MU  or  note  is 
payeXtle,  during  delay  in  presenting 
it.  »  A.Ij.K.  laai  (xeUh  case  on 
page  1377). 

Hlghts  of  bona  fide  holder*. 

Of  checks,  see  Checks. 


Annotation. 

As  "public  plaoe"  %Dtthln  requirement  as 
to  posting  of  notice.    2  A.L.B.  1008. 


♦  «♦ 


BIiOOD. 

Compulsory  extraction  of,  from  veins  to 
determine  existence  of  venereal  dis- 
ease.    2  A.L.R.  1327. 


BLOOD  POISOmiTO. 

Annotation. 

Provision  exempting  frotn  or  UnUtlng 
liability  for  death  or  injury  resulting 
from,  poison  as  preventing  recovery 
where  blood  poisoning  foUows  acci- 
dental infurn.     2  A.L.R.  9*. 


<«» 


BOABOf. 

Of  health,  see  Health. 

State  board  of  examiners,  see  State 
BoABD  or  Examiners. 

State  depository  board,  see  State  De- 
pository Board. 

ilnnoCatlon. 

Am  "public  plaoe"  wifMn  requirement  as 
to  posting  of  notice.    2  A.L.B.  1008. 


BOATS. 


See  also  Canoe. 
Annotation. 


Actions. 

Competency    of   principal    to    testify    in  ri<a»frman's  boat  a»  awoHHngtool  ^. 

Svor  of  surety  in  laction  by  perionsi  t*  •**«'*^  "C,  *2^*  Exemption 

representative  of  holder.     2  AL.E.  ^'*"'    *  ^•^•**  **'• 

"^^'  Definition  of.     2  A.E.R.  1685. 

»t»   ■  Provision  against  preventing  passage  of, 

in  grant  of  right  to  maintain  bridge. 

_  2  A.L.R.  1686. 
BIIXS  OF  EXCBPnOHS. 

See  Appeal  and  Error,  IL 


»»» 


♦  «» 


BIIXS  OF  BZOHAirOB. 

See  Bills  and  Notes. 
♦  *» 

BIIXS  OF  PABTIOmARS. 

See  PuADiNO,  I. 


BOHA  FIDE  PITBOHASEB. 

Of  check,  see  Checks. 

Of  land,  see  Vendor  and  Pcrchasis. 


♦  «» 


BOHDS. 

For  Indemnity  and  seenrity. 

Of  personal  representative,  see  EXBCOTOIS 

AND  Administrators. 
Of  guardian,  see  Guardian  and  Ward. 
In  injunction  suit,  see  Injunction. 
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[2  A.L.B. 


AnnotaUona. 

Talidity  of  ingtrument  for  payment  of 
money  as  affected  hy  mere  fact  that 
payment  is  postponed  until  death.  S 
A.L.B.  1471  (with  case  on  page 
1*07) . 

£eave  of  court  as  prerequisite  to  action 
on  statutory  bond.  2  A.L.B.  603 
(viith  case  on  page  600). 

From  life  tenant  to  secure  interests  of 
remainderman.     2  A.L.R.  1237. 

Bond  required  by  statute  of  county  com- 
missioners to  secure  payment  to  state 
of  interest  on  money  loaned  township 
within  county  for  road  improvements. 
2  A.L.R.  726. 

—  eontrsetor's  lunsd. 

Annotation. 

Leave  of  court  as  prerequisite  to  action  . 
on.    2  A.I^.Tt.  676. 

^  lienor  bond* 

AiKnotation». 

Iteave  of  court  as  prerequisite  to  tuMon 

on.   2  A.LM.  603  (wUh  case  on  page 

600). 
Liability  on  bond  of  one  taiking  license 

for    benefit   of   another.     2   A.L.R. 

1610. 

Question  for  jory  in  action  on.  2  AL.R. 
680. 

For  Mellty  «C  Mnployeea. 

Annotation. 

Xight  to  recover  on  employee's  bond  for 
money  or  property,  the  fruits  of  an 
employment  involving  a  violation  of 
lau>.    2  A.L.B.  900. 

Validity  of  bond  of  one  employed  for  a 
single  consideration  to  deliver  in- 
toxicating liquors  in  territory  in  part 
of  which  such  delivery  is  unlawfuL 
2  A.L.R.  902. 


BoonsxiACKa. 

AmnotaUon. 

State  or  municipal  regulation  of  boot- 

bUuOes.    2  A.L.B.  114  (uiith  ease  on 

page  112), 

Exemption  of  barber  shops  from  statute 
imposing  licAse  tax  on  shoe-shining 
parlors.    2  A.L.R.  112. 


*«» 

BOOT  MACHIKEBY. 

Annotation. 

As  aytool  or  implement  within  tneaning 

of    Debtor's    Exemption    Law*.      9 

A.L.B.  327. 


■i>«» 


BOVXDABIES. 

XoiiSBiaBta. 

Annotation. 

Conveyance  with  reference  to  tree,  or 
similar  tnonument,  as  giving  title  t» 
center  thereof.  2  A.L.B.  1428  (voith 
case  on  page  1424). 

By  Uchwajr. 

AnnottMon. 

Description  %eith  reference  to  highiray 
as  carrying  title  to  center  or  side  of 
highway.  2  A.L.B.  0  (vHth  ease  on 
page  1). 

Description  placing  starting  point  at 
"northwesterly  corner"  of  two  streets 
as  meaning  corner  formed  by  exterior 
lines  of  those  streets  or  the  intersec- 
tion of  their  center  lines.    2  A.L.R.  1. 

Controlling  effect  of  starting  point;  where 
inconsistent  with  ol£er  lines  in 
description.    2  A.L.R.  1. 


By  pvbllo  oAoersa 

Annotation. 

Leave  of  court  as  prerequisite  t«  aetton 
on.    2  A.L.B.  603. 


*■» 


booxk£efebs. 


BOWUHO  AIXET. 

Annotation, 

Am  a  tool  or.implemmU  within  mettwUng 
of  Debtor's  Exemiptton  iMwa,  -a 
A.L.B.  828. 


BHBAOir. 


AmnoUMon.  ^  contract,  see  Contbacw,  IV. 

AuthorUy  to  assent  to  account  stated.    2      Of  warranty  by  insured,  see  Inboramcb. 

A.L.R.   79.  II,  ~»«vft. 
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BRIBOES. 

ObBtmction  of  navigation  by,  see  Waters. 

Effect  of  conflicting  claaaea  in  grant  of 
ris^t  to  maintain.    2  A.L.R.  1686. 


♦  *» 


BBOKEBS. 

AnnotaUen. 

Scope  and  import  of  term,  "onmer"  <m 
atatutea  requiring  real  estate  hrolcer 
to  have  vorltten  aufhority.    9  A.L.U. 

sot. 


BUGOT. 


See  WAflom. 


<«» 


BirXKDIirO  AKB  OOMBTBITCTIOir 
OOBTBAOIS. 

AttnotaUona. 

IHviaibiHty  of  eontraet  to  furnish  ma- 
terial for  a  speotfle  eortstruction  to 
be  delivered  in  tnstalm^nte.  9 
A.L.B.  987. 

Constiruation  of  "cost  plus"  eontraet.  8 
AXi.B.  128  (with  case  on  page  133) . 

Money  due  only  on  further  performanob 
of  contract  by  dehtor  as  subject  to 
garnishment.     3  A.L.R.   S07. 

When  payment  is  due  under  contract 
silent  as  to  time  of  payment.  3 
A.I1.S.  838  (with  case  on  page  B19) , 

Bemedy  of  contractor  who  has  parUaUy 
performed  hefore  discovering  fraud 
as  to  character  or  ameunt  of  worlc 
3  A.L.B.  1396  (uHth  case  on  page 
1890) . 


B1TIU1IH08. 


Lien  on,  see  Mechanics'  Liens. 

Annotation*. 

As  a  tool  or  implement  teithtn  meamlHg 
of  Debtor's  Exem/pMon  Laws.  8 
A.L.B.  83S. 

Delegation  of  nuxtter  of  Xtuilding  regula- 
tions to  private  individuals  or  asso- 
ciations.   3  A.L.B.  888. 

Five  eseapes. 

Annotatioin. 

Scope  and  import  of  term  "owner"  in 

statutes    requiring    eonstruetion   of. 

3  A.L.B.  801. 


BTTBDEK  OF  PROOF. 

See  Evidence,  III. 

•  ■  » • 

BVTOHBBS. 

AnnoUMon. 

Butcher's  equipment  as  tools  and  appar- 
atus wUhiin  meaning  of  Dehtor's  Ex- 
em/ptivn  Laws.    3  A.L.B.  888. 


♦  «» 


CABB. 

See  Hacks  and  Cabs.    ' 
*«» — 


CABAVBB. 


See  Corpse. 


OAIXS. 

Annotation. 

Bffeot  of  can  for  monument  or  oom&r 
in  description  teifh  reference  to 
highway  on  question  whether  tUle 
is  given  to  center  or  side  of  high- 
way.   8  A.L.B.  31. 


•  ■  » 


OAHCEIJkTIOir  OF  UraTBBlfEITTS. 

Cancelation  of  contract,  see  Contracts, 
V. 


♦  «» 


CANDIDATES. 

AnnotaHon. 

Treating  of  voters  by  candidate  for  offloe 
as  violation  of  corrupt  praetioes  or 
stmUar  act.  3  A.L.B.  408  (uHth 
ease  on  page  899) . 


CAITOB. 

Annotation. 

Of  professional  guide  as  a  tool  wltMn 
meaning     of     Dehtor's     JHosempMoM 


Laws. 


of     Debtor's 
8  AJL.B.  828. 


^«» 


OAFITA. 

Gift  per  capita,  see  Wnxs. 
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CABXIEBM. 

I.  Of  paaseacera  and  oilier  peraoas. 

Oare  required  *•  to  roadbed  and  traek. 

Proximate  cause  or  injury  to  passenger, 
■ee  Prozihate  Cause. 

AnnotaUon. 

Liability  of  carrier  aa  affected  l>v  inaTtiU 
ity   of  pattsenger  to   read,   langnaae 
etnploypd  <n  notioe  or  ieamtng-     2. 
A,L.H.  03   (uHth  eaae  on  page  90} . 

Compelling  carrier  to  make  needed  re- 
pairs to  roadbed  and  track.  2  A.L.R. 
975. 

Safety  of  platfonaa. 

Difference  in  duty  of  carrier  as  to  distance 
of  can  from  permanent  and  tem- 
porary platform.    2  A.L.R.  1057. 

Question  for  jury  as  to  duty  to  give 
warning  of  wide  step  between  tem- 
porary platform  and  car.  2  A.L.R. 
1057. 

Question  for  jury  as  to  negligence  in 
failing  to  construct  movable  plat- 
form for  space  between  temporary 
platform  and  cars.    2  A.L.R.  1057. 

Expert  evidence  as  to  safety  of  tem- 
porary platform.    2  A.L.R.  1067. 

Admissibili^  of  evidence  as  to  absence  of 
guards    and    failure    to     warn     of 

«      danger.    2  A.L.R.  1067. 

Question  for  jury  as  to  negligence  in  fail- 
ing to  provide  guards  for  temporary 
platform  or  warn  of  danger.  2  A.L.R. 
1067. 

Refusal  of  court  to  rule  as  to  carrier's 
duty  to  give  notice  of  space  between 
temporary  platform  and  ear.  2 
A.L.R.  1057. 

Contrlbvtory  negllKenoe  of  passenger 
^  riding  on  platform. 

Violation  of  statutory  notice  in  car  as  to 
standing  on  platform  as  bar  to  re- 
covery.   2  A.L.R.  90. 

Effect  of  fact  that  passeng^er  cannot  read 
the  English  lang^iage  in  which  a  no- 
tice warning  passen^  not  to  ride 
upon  platform  is  prmted.  2  A.L.R. 
90. 

—  in  gettlnK  on  train. 

Question  for  jury  as  to  contributory  neg- 
ligence in  boarding  car  some  distance 
i        from  platform.    2  A.L.R.  1067. 

Baggace. 

Annotation. 

Extra  or  exeet>*  haggage.  9  A.L.K.  109 
(tetth  eaae  an  page  lOg). 

Check  as  only  prima  facie  evidence  of  re- 
ceipt of  baggage.    2  A.L.R.  102. 

Failure  of  carrier  to  put  on  piece  of  ex- 
cess baggage  check  showing  payment 
of  excess  fare.     2  A.L..R.  102. 


Punitive  damages  for  refusal  to  deliver 
excess  baggage.     2  A.L.R.  102. 

Eividenoe  on  question  whether  carriers  re- 
fused to  deliver  excess  baggage  to 
passenger  altiiough  excess  charge  had 
been  paid.    2  AX.R.  102. 

-wbat  is 


Annotation, 

Liability    for    merchandise    ahipped    a»- 

baggage  where  excess  baggiige  charge: 

is  paid,    e  A.L.n.  110. 

n.  Of  frelgbt. 
MIsdollTery;  wrongfnl  delivery. 

Annotation. 

Delivery  of  goods  to  one  whose  author- 
ity to  aet  for  consignee  has  ceased.  2 
A.L.B.  S70  fuTtth  ooae  on  page  27S) . 

Estoppel  of  consignor  by  culpable  conduct 
of  consignee.    8  A.L.R.  275. 

Delivery  to  one  purchasing  business  of 
consignee  without  knowledge  of  con- 
signor or  carrier.    2  A.L.R.  276. 

Effect  of  payment  by  stranger  of  part 
of  bill  for  goods  to  condone  wrongful 
delivery  by  carrier  to  him.  2  A.L.R. 
276. 

Oontraot  or  dnty  to  furnish  ears. 

Compelling  carrier  to   furnish  adequate 
cars.    2  A.L.R.  975. 
« 
ui.  Oorernnental  control;  diserlniina- 
tlon. 

Annotation. 

Power  of  public  service  cotmnission  to 

require  railroad  to   extend  its   line 

or  build  tieu-  line  to  new  territory. 

S  AJL.B.   983    (with  case   on  page 

076}. 

Regrulation  and  control  of  service  ren- 
dered.   2  A.L.R.  975. 

Requiring  carrier  to  supply  adequate  mo- 
tive power  and  cars.     2  A.L.R.   975. 

Compelling  carrier  to  make  needed  re- 
pairs and  additions  to  roadbed  and 
track.     2  A.L.R.  975. 

Requirements  as  to  safety  devices.  2 
A.L.R.  975. 

Requiring  restoration  of  service  after  dis- 
continuance of  operation  of  road.  2 
A.L.R.  976. 

Diserimination. 

Annotation. 

Bight  of  railroad  to  diaoritninate  in  re- 
spect of  switching  charges.  2  A.T.  it 
SSS   (with  case  on  page  BS2) . 

Dnty  aa  to  depots. 

Duty  to  maintain  freight  and  passenger 
stations.     2  A.L.R.  976. 
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CAB8. 

Carrier's  contraet  or  duty  as  to^  see  Cab- 
rubs,  II. 


♦  «» 


CASH  BJBOISTEB. 

AnnotaUoH. 

Aa  tool  or  liMtrument  within  tneaninff 

of    Debtor's    Exemption    Imwb.      Z 

A.I..B.  S28. 


OATTXiX  OUARSB. 


Duty  of  railroad  company  as  to,  see  RaiI/> 
ROADS,  II. 


♦  »» 


CATTSE. 
Question  for  jury  as  to,  see  Trial,  II. 

♦«» 

CERTIFICATES. 

Atmotatlon. 

Noncomplianee  witfh  statute  requMng 
filing  of  eerttfleate  of  partnersMp  as 
affecting  right  to  maintain  action 
twiMng  out  of  tort.  S  A.L.K.  119 
(with  catte  on  page  114), 

Of  officer  as  proof  of  existence  and  con- 
tents of  documents  in  his  custody.  2 
A.L.R.  1230. 

Of  erroneous  assessment  for  taxation, 
time  for.     2  A.L.R.  1062. 


♦  « » 


CERTIFICATIOK. 

Of  checks,  see  Checks. 

•-•-♦ 

CHAirOE. 

Of  grade,  see  Highways. 

Of  beneficiary,  see  Insurance,  III. 


CHARACTER. 


Relevancy  and  materiality  of  evidence  as 
to,  see  Evidence,  X. 


•  »» 


CHARITIES. 

Exemi>tion  of,  from  taxation,  see  Taxes, 
II. 


CHATTEL  MORTOAOE. 
Rtckts  of  partlea. 

Annotations. 

Bights  in  mortgage  security,  of  mart' 
gagor  who  has  paid  the  mortgage 
tieht  after  transfer  of  the  property. 
2  A.L.B.  S*2. 

Waiver  of  lien  of  mortgage,  by  filing 
claim,  against  decedent's  estate  as  an 
unsecured  one.    3  A.L,.B.  1132. 

Chattel  mortgagee  as  a  stranger  to  the 
title  in  action  by  him  to  replevy  ttie 
property '  after  seizure  under  execu- 
tion.   2  A.L.R.  196. 

Effect  of  chattel  mortgage  to  convey  legal 
title  to  mortgagee.    2  A.L.R.  196. 

SstlsfactlaB. 

Satisfaction  of  mortgage  by  mortgagor 
after  the  property  has  been  trans- 
ferred subject  to  the  mortgage.  2 
A.L.R.  237. 


♦  «» 


CHATTEIA 

See  Personal  Property. 
»»» 


CHAUTFEUR. 

See   AUTOHOBILES. 


CIDBCK8. 

In  general. 

Baggage  checks,  see  Bagoaoe  Check. 
Duties  and  liabilities  of  banks  wif^  re- 
spect to  payment,  see  Banks. 
Payment  by,  see  Payment. 

Distinction  between  drawer  of  check  and 
maker  of  note.    2  A.L.R.  1377. 

Aooeptanoe. 

Annotation. 

Acceptance   of  ekeoks   Jty   telegraph  or 

telephone.      9    A.L.B.    ll*e    (with 

case  on  page  1130). 

By  telephoning  acceptance  to  telegraph 

office    for    transmission.      2    A.L.R. 

1136. 
For  specified  amount  as  rendering  liable 

for  check  of  less  amount.    2  A.L.R. 

1136. 

CertlAostloB. 

Annotation. 

Effect  of  overcerUftcation  of  dheeik,     g 
A.T^.R^Se  (u)ith  ease  on  page  83). 
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Rights  and  liabilities  of  drawee.  2  A.L.B. 
83. 

Certification  of  check  of  director  of  tniat 
company  which  overdraws  his  account 
as  an  "overdraft"  within  statute  im- 
posing: penalty  upon  such  officer  for 
overdrawing:  account    2  A.L.S.  83. 

Bona  llde  IioMara. 

AtmottMon. 

Effect  of  overoertificatton  of  chetHea  on 
rights  of.     g  A.L.B.  S6. 

Power  of  trust  company  to  dispute  liabil- 
ity  on  certifiea  check  which  is  an 
overdraft,  as  against.     2  AL.R.  83. 


**» 


CHEESE  ICAOHIMBBT. 

AtmotaJUon. 

Aa  tool*  or  {n»trutnent»  totth<«t  meantng 

of    Dehtor'm    Exetnption    Lawt.      9 

A.L.B.  8SS. 


CHUiDBEN. 


See  Intants. 


CHVBCH. 


AimotoMon. 

A»  "pubUe  plaee"  uHfMn  requirement  aa 
to  poatino  of  notice.    2  A.IjJL.  lOOS. 


♦  •» 


OITT  AUDITOR. 

Annotation. 

Fower    to    employ    counsel. 

«^» 


a    A.Z.K. 


CITTHAIX. 


Annotation. 

Aa  "puhUc  plaee"  vHthln  requirement  a* 
to  posting  of  notice.    2  A.IJ.R.  1009. 


Against  bankrupt,  see  Bankruptcy. 
Against  decedent's  estate,  see  Executors 

AND  ADHINISTRAT(«8. 


CTiKBKW. 

County  clerk,  see  COUNTY  CLERK. 


Annotation. 

AvMiortty  to  assent  to  aoooimt  stated.    M 
A.l,.n.  79. 


♦  »» 


OXAOK. 

Annotation. 

As  a  toot  within  meaning  of  Debtor'a 
Exemption  Lawa.    g  A.L.S.  840. 


ooxxATB&Ai.  gBCUJuarr, 

See  Puixs. 


OOXXATEILAXi  sum. 

Annotation, 

Construction  of  oontraet  for  services 
where  attorney  daims  extra  eom/pen- 
sotfon  for  serviees  *n  ooUoterot  awtts. 
a  A.L.S.  S*8. 


««» 


COZAITBIOX. 

Aa  bar  to  divorce,  aee  Ditoroe  and  Sep- 
aration. 


♦  «» 


OOI<OB  OF  TITI& 

See  Adverse  Possession. 

e  ■ » 

OOMMEHT. 

By  judge  on  evidence,  instruction  as.    2 
A.L.R.  1046. 


4»» 


oo: 


Annotation, 

Fewer  to  prohilHt  possession  of  inters 
state  shipments  of  intoxicatina  lie- 
nor trregpeetlve  of  any  intenUon  to 
traffic  therein,    g  A.L.R.  1094. 


oo: 


IBflXAX.  BOOKS. 


Annotation. 

As  tools  or  instruments  wItMn 

of    Debtor's    Mmmptian    £aw«. 

A.L.K.  328. 
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CQMMEBCIAX.  PAPER.  COBIPltOMISE  AND  SETTLEMENT. 

Of  suit  without  consent  of  attorney,  see 
Attorneys. 


See  Bills  and  Notes. 


COMMISSIONERS. 


Annotation. 

Power  of  fire,  water,  or  health  commia- 

Moners,  or  the  like,  to  employ  oouti' 

sel.    S  A.L.B.  ISIS. 


COMMITTEE. 


Of  incompetent  person,  see  Incompetemx 
Pebsons. 


» «» 


COMMON  CARRIERS. 

See  Carriers. 

< « » 
COMMTTNITT  PROPERTY. 

See  Husband  and  Wife. 

*«» ■• — 

COMPACTNESS. 

Annotation. 

Idttik  of,  a»  invalidating  apportionment 
of  representatives.     2  A.L,S.  13&0:, 


COMPANIONSHIP. 


Annotation. 

Of  cMld  as  consideration  for  agreement 
to  adopt.    S  A.L.R.  1107. 


♦ »» 


COMPENSATION. 

For  land  taken  under  power  of  eminent 
domain,  see  Eminent  Domain. 

Of  employee,  see  Master  and  Servant. 

For  injury  to  or  death  .of  workman,  see 
Workmen's  Ck>MPENSATioN. 


COMPIAINT. 


By  victim  of  rape,  admissibility  of,  see 
Evidence,  IX. 


coMPomro  interest. 

See  Interest. 

2  A.L.R.— 109. 


Annotation. 

Suggestion  by  judge  during  trial  as  to 

advisability  of  eompromise,  as  error. 

2  A.L.R.    106S    (with  case  on  page 

1067} . 

Right  of  attorney  who  has.  filed  a  lien 
claim  to  sue  the  adverse  party  for  his 
fee,  where  the  case  was  compromised 
by  his  client  without  his  consent.  2 
A.L.R.  331. 

Right  of  litigant  to  compromise  his  case 
without  consent  of  attorney.  2  A.L.R. 
449. 


COMPUUIORY  EXAMINATION. 

For  venereal  disease,  see  Venehbal  Dis- 
ease. 


COMPUIAORT  SERVICE. 

By  public  service  corporation.    2  A.L.R. 
976. 


CONDEMNATION. 

Of  property,  see  Eminent  Domain. 


♦  *» 


CONDEMNATION  PROCEEDINGS. 

See  Eminent  Domain. 

4«» 

CONDITIONS. 

Condition  precedent  to  action,  see  ACTION 

OR  Suit. 
For  rescission  of  contract,  see  CONTRACTS, 

V. 


»*» 


CONDUCT. 

Estoppel  by,  see  Estoppel. 


CONFIRMATION. 

Of  sale  of  infant's  property,  see  Infants. 

Annotation. 

Power  to  reconsider  confirmation  of  ap- 
pointment to  office.  2  A.L.R.  ieS7 
(with  case  on  page  1960). 
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OOMTUCTUIO  EVIDENCE.  0OH8TABLE. 


Conclusiveness  of  verdict  on,  see  ArnsAL 
AND  Ebror,  V. 


COXOBX8S. 


Vote  necessary  to  pass  bill  over  veto.    2 
A.L.B.  1689. 


*«» 


CONHIVAKCE. 

In  divorce  suit,  see  Divorce  and  Sefara- 
noN. 


»»» 


CONSEHT. 

AttnotaUoH. 

Scope  and  import  of  term  "otetter"  in 
utatuteti  requiring  eonaettt  to  grant- 
ing of  liquor  Ucenae.    g  A.L.B.  SOO. 

Effect  of  consent  decree  without  hearing 
to  estop  parties.    2  A.L.R.  327. 


CONSERVATOR. 


Of  incompetent  person,  see  Incokfetent 
PSKSONS. 


♦  «» 


CONSIDERATION. 

For  contracts  generally,  see  Contracts, 

Of  conveyance  attacked  as  fraudulent 
against  creditors,  see  Fraudulent 
Conveyances. 


CONSIGNOR  AND  CONSIGNEE. 

Estoppel  of  consignor  by  culpable  conduct 
of  consignee.    2  A.L.R.  276. 


CONSPIRACT. 


Annotation. 

Civil  liability  for  connflring  to  aid  deht' 
or  to  evade  payment  of  hia  pecuniary 
ohUgations.  S  A.L.R.  »S7  (xotth 
case  on  page  281) . 

Personal  representative  as  proper  party 
to  bring  suit  for.    2  AX.R.  281. 


Annotation. 

X^ave  of  court  aa  prerequisite  to  action 
on  bond.     9  A.L.R.  S72. 


<«♦ 


GONSTITXJTIONAI.  I.AW. 

Regulation  of  carriers  generally,  see  Car- 
riers, III. 

Constitutionality  of  provision  for  taking 
private  property  for  public  use  with- 
out compensation,  see  EMINENT  Do- 
main. 

Enactment  of  statute,  see  Statutes. 

Validity  of  statutes  generally,  see  Stat- 
utes. 

General  and  special  legislation,  see  Stat- 
utes. 

Waiver  of  eoMstltvtIoBal  qaestioa. 

Annotation, 

Submission  of  cause  to  court  having  no 
Jurisdiction  over  constitutloneA  ques- 
tion as  waiver  of  such  question.  2 
A.L.R.  1303  (with  ease  on  page 
13S9) . 

CoBstraotioB  0f  CoBstltatloa. 

Practical  and  contemporaneous  construc- 
tion.    2  A.L.R.  466. 

Conclusiveness  of  decisions  of  Supreme 
Court  of  United  States  construing 
Federal  Constitution.    2  A.L.R.  609. 

RetvoapeetlTe  laws. 

Annotation, 

Statute  forbidding  possession  of  more 
than  specified  amount  of  intoxicat- 
ing liquor,  2  A.L.R.  1098  (with 
case  on  page  109S) , 

Vested  rlskts. 

Statutory  right  of  married  persons  to  con- 
vey real  property.    2  A.L.R.  331. 

Effect  of  failure  to  exercise  a  vested  right 
before  passage  of  statute  seeking  to 
devest  it    2  A.L.R.  331. 

DelecatioM  of  powers. 

Annotation. 

Delegation  of  matter  of  building  regu- 
lations to  private  individuals  or  as- 
sociations. 2  A.L.R.  882  (with  ease 
on  page  880) . 

Rlskts  of  persoM  and  property  semer- 
mUjt  e««al  proteettoa  aad  prtr- 
ileges;  d«e  proeeaa  of  la^r;  police 
power  —  eleetiom  districts; 

Annotation. 

Scope  of  discretion  of  apportioning  body 

under  constitutional  provisions.     2 

A.L.R.  1344. 
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—  kealtk. 

Annotatton. 

Compulsory    examinatton    for    venereal 

disease.     2  A.l,.B,.  138Z   (with  case 

on  page  1327) . 

Statute  authorizing  arrest  and  detention 
of  person  suspected  of  having  con- 
tagious disease.    2  A.L.R.  1639. 

—  biskways. 

Annotation. 

ConstltutionaHty  of  statutory  provision 
as  to  political  corporations  or  d<v<- 
sions  which  shall  bear  coat  of  estah' 
lishlng  or  tnaintoining  htghtoays.  9 
A.Ij.K.  74:9. 

Requiring  county  to  give  bond  for  pay- 
ment of  interest  on  money  loaned  by 
state  for  highway  improvement.  2 
A.L.R.  726. 

— '  latozleatlac  liqvors. 

Annotation. 

Poxcer  to  pjrohibit  possesstott  of  liquor, 
irrespective  of  any  Intention  to  traf- 
fio  therein.  2  A.L.n.  lOSS  fwttfc 
cases  on  pages  lOeO,  109S). 

—  Ueeaae. 

Exemption  of  barber  diops  from  statute 
imjMfling  license  tax  on  shoe^binlng 
parlors.     2  A.L.B.  112. 

—  tmmudiaa  and  vroeodmmm. 

Annotation. 

QualificaUon  of  owner  of  property  affect- 
ed by  public  improvement  to  act  in 
tnmMng  assessment.  2  A.L.R.  1207 
(■with  case  on  page  1202) . 

Requirinjg  child  to  present  claim  to  munic- 
ipality for  personal  injuries.  2 
A.L.R.  1869. 

Necessity  of  judicial  inquiry  to  determine 
property  subject  to  tax  or  amount  of 
tax.    2  A.L.R.  609. 

Violation  of  provision  as  to  impartial 
judges  by  judge's  suggestion  of  com- 
promise during  trial.    2  A.L.R.  1057. 

Necessity  of  notice  and  hearing.  2  A.L.R. 
609. 

—  selanre  and  daBtmotion  of  property. 

Of  intoxicating  liquor.    2  A.L.R.  1068. 

-biases  aad  pobllc  improvements. 

Equality  and  uniformity  of  taxation,  see 
Taxes,.  IL 

Annotations. 

Validity  of  rule  of  assessment  for  drain- 
age improvement.    2  .i.L.Jt.  62S. 


QwMfeation  of  otener  of  proverty  affect- 
ed by  public  improvem^ent  to  act  In 
making  assessment.  2  A.L.R.  1207 
(with  ease  on  page  1202). 

Necessity  of  judicial  inquiry  to  determine 
property  subject  to  tax  or  amount  of 
tax.    2  A.L.R.  609. 

Constitutional  provision  against  taking 
propel  ^y  without  due  process  as  re- 
striction on  power  to  levy  special  as- 
sessment.   2  A.L.R.  609. 

Fixing  arbitrary  standard  of  apportion- 
ment of  special  assessment.  2  A.L.R. 
609. 


■♦«» 


CONSTHirCTIOir. 

Of  Constitution,  see  Constitutional  Law. 

Of  statute,  see  Statutes. 

Of  will,  see  Wills. 

Of  railroad,  see  Railroads,  II. 


♦  «» 


OOMSTBVCTION  COMTRACTS. 

!  Building  and  Construction   Con- 
tracts. 


0OMTAOIOV8  DISEASE. 

Quarantine  against,  see  Health. 
Venereal  diseases,  see  Venereal  Disease. 

Si^t  to  detain  person  arrested  under 
erroneous  suspicion  of  having  con- 
tagious disease.    2  A.L.R.  1539. 


•  «» 


COHTEMPT. 

PnrglmB  trowk  eoataatpt. 

Annotation. 

Restitution  as  purgliig  contempt  in  vio- 
lating infunetton.     2  A.L.R.  199. 

Procednre. 

Annotation. 

Necessity  of  affidavit  or  sworn  statement 
as  foundation  for  constructive  con- 
tempt. 2  A.L.R.  22S  (with  case  on 
page  222) . 

Sufficiency  of  evidence  to  sustain  finding 
as  to.    2  A.L.R.  161. 

Tadsment;  pamlabauMt. 

Fines;  right  of  schools  of  county  to.  2 
A.L.R.  161. 

Fact  that  judgment  ordering  reimburse- 
ment for  violation  of  injunction  erro- 
neously refers  to  entire  amount 
awarded  as  a  fine.    2  A.L.R.  161. 
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Meaning  of  word  "restitution"  in  statute 
requiring  gv.ilty  party  to  make  im- 
mediate restitution  to  party  injured. 
2  A.L.R.  161. 


*■» 


COHTEST8. 

Of  elections,  see  Elections. 
#■» 


COMTIOIIITT. 


Annotation. 

Want  of,  as  invalidating  apportionment 
of  representative*.    S  A.L,B.  18SS. 


ooNTiiroEirr  (xazics. 

Annotation. 

Money  due  only  on  furOier  performoMoe 
of  contract  by  debtor  aa  aub jeoC  to 
ifamishmen*.  a  A.lt.B.  009  ftottfc 
oaee  on  page  604). 


commroEiiT  bower  imtebest. 

Annotation. 

Aa  rendering  title  of  insured  leas  than 

fee   simple.     S  A.L.B.    10*6    (wtth 

case  on  page  1041) . 


OOHTINOEHT  FSBi 

Annotation. 

Agreement  for,  as  assignment  of  interest 
in  judgment.  2  A.L.B.  464  (totth 
ease  on  pope  440) . 


CONTRACTORS. 


Bonds  of,  see  Bonds. 

Annotation. 

Bemedy  of  oofUvfietor,'  who  has  partidUy 

performed  be/one  diseovering  fraud, 

as  to  character  or  am^tunt  of  worlc. 

S  A.L.B.  1890   (with  case  on  page 

1800). 

4t» 


COHTRAOTS. 


I.  tn  seneral;  nat«re,  font  aad  x«««l- 
•Ites. 

By  unauthorized  foreign  corporation,  see 
Corporations,  V. 


Antenuptial  contract,  see  Husband  and 

Wife. 
By  insane  person,  see  Incompbtent  Pxr- 

SONS. 

Of  infant,  see  Infants. 
Specific  performance  of,  see  Specific  Per- 
formance. 

Memorandum  acknowledging  indebtedness 
as.    2  A.B.R.  1467. 

latpUed  asr«eBtaB.ta. 

Implied  promise  to  pay  where  existence 
of  indebtedness  based  on  considera- 
tion is  acknowledged.    2  A.L.R.  1467. 

To  pay  sewer  contractor  cost  of  filling 
well  discovered  on  line  of  sewer.  2 
A.L.R.  1390. 

To  pay  damages  for  tort.    2  A.L.R.  1390. 

Where  contract  covers  entire  subject-mat- 
ter.    2  A.L.R.  1390. 

Ooaatderation— aeeesaity. 

Consideration  of  conveyance  attacked  as 
fraudulent  to  creditors,  see  Fraud- 
ulent Ck>NTEYANCES. 

AnnotaUon. 

To  support  option  under  seal.  2  A.L.B. 
031    (with  ease  on  page  «90). 

—  wmMeismvf. 

Sufficiency  of  consideration  for  option  con- 
tract.   2  A.L.R.  626. 

Mutual  revocation  of  existing  wills  as  con- 
sideration for  agreement  to  make  mu- 
,    tual  wills.     2  A.L.R.  1155. 

Assumption  of  mortgage  by  grantee.  2 
A.L.R.  411. 

Forbearance  to  sue  as  consideration  for 
promise  to  pay  compound  interest.  2 
A.L.R.  1667. 

OCers  aad  tkrir  aeeeptanee;  optioma. 

Annottrtion. 

Necessity    of    consideration    to    support 

option  under   seal.      9   A.L.B.    081 

(with  ease  on  page  690) . 

Purchase  price  agreed  upon,  and  not  nom- 
inal amount  paid  for  the  option,  as 
consideration  for  option  contract.  2 
A.L.R.  626. 

Effect  of  acceptance  and  offer  to  perform 
to  convert  option  into  an  enforceable 
contract.    2  A.L.R.  626. 

II.  Gonatruetlom. 
In.  geaeral. 

Annotation. 

Mffect  of  oonstruotiofi  by  parties  on  ques- 
tion when  payment  is  due  und^r  eon- 
tract  to  render  aervieea  sfienX  «m  to 
time  of  payment.     2  A.L.B.  699. 

Effect  of  statement  by  i»arty  to  oontntet 
that  he  will  accept  interpretation  of 
other  party.    2  A.L.R.  678. 
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Emtiretx. 

Annotation*. 

MHvlatbUitiif  of  contraet  to  furnish,  mata- 

rial  for  a  apeoifie  construction.     H 

A.I4.R.  0S7  (vHth  case  on  page  0SB)  . 
Contraet  for  sale  of  goods  as  entire  or 

divisible.    2  A-L-It.  04,3    (with  case 

on  page  638) . 

Contract  for  sale  of  brick  sofficient  to 
complete  building  according  to  stated 
specifications.    ^  A.L.R.  686. 

Contract  for  sales  from  time  to  time  of 
manufactured  goods.     2  A.L.R.  678. 

Tine. 

Annotations. 

Construction  of  contract  as  regards  serv- 
ices contemplated  vohere  attorney 
claims  compensation  in  addition  to 
amount  naaned  therein.  2-  A.L.S. 
S*4   (-with  case  on  page  S*0) . 

ir/ten  payment  is  dws  under  contrax^  to 
render  services  silent  as  to  time  of 
payment.  2  A.L.X.  622  (\oilh.  ease 
on  page  519) . 

Partlevlar  words,  plunuea  and  oases. 

^nnotoWon. 

Construction   of    "cost  pi%uf>    eontraots. 

2  A.L.R.    12e    (vAtk  ease   on  page 

122). 

Transfer  of  personal  property* 

Entirety  of  contract,  see  supra. 

in.  Validity  amd  eCeet. 

Validity  of  contracts  between  busband  and 
wife  generally,  see  Husband  and 
Wife. 

Partial  isyaUdity. 

Unenforceability  of  contract  partially  in- 
valid.   2  A.L.R.  689,  902. 

Pnbllo  poliey. 

Separation  agreement,  see  Divorce  and 
Separation. 

With  attorney.    2  A.L.R.  449. 

Contract  between  husband  and  wife  as 

to  maintenance  and  custody  of  child. 

2  A.L.R.  689. 
Affecting   marriage   relation.     2    A.L.R. 

689. 

Remedies. 

General  rule  as  to.    2  A.L.R.  902. 
In  case  of  partial  invalidity  of  contract. 
2  A.L.R.  689,  902. 

IV.  Performanoe;  breaoli. 

Reeoverjr  for  extra  irork. 

Right  of  sewer  contractor  to  recover  for 
extra  work  consisting  of  merely  per- 
forming work  undertaken,  2  A.L.R. 
1390. 


Right  to  extra  compeneiation  for  construct- 
■  ing  sewer  into  street  to  connect  with 
existing  sewer.     2  A.L.R.  1390. 

Sight  to  extra  compensation  for  chang- 
ing course  of  sewer  for  contractor's 
own  convenience.     2  A.L.R.   1390. 

Right  to  extra  compensation  because  work 
is  more  difficult  than  anticipated.  2 
A.L.R.  1390. 

Recovery  of  extra  compensation  for  com- 
pleting work  under  contract  fraud- 
ulently induced.    2  A.L.R.  1390. 

RiS^t  to  interest  on  claim  for  extras.  2 
A.L.R.  1390. 

Incomplete  performance. 

Annotation, 

Remedy  of  contractor,  xcho  Kas  partially 

performed  before  discovering  fraud, 

as  to  character  or  amount  of  work. 

2  A.L.R.   1390    (tcith,  case  on  page 

1390) . 

Right  of  one  breaking  contract  to  be  per- 
.  formed  for  an  entire  price  to  recover 
on  contract  or  quantum  meruit.     2 
A.L.R.  678. 

Breach  and  its  effect. 

Effect  of  breach  of  contract  employing 
agent  to  sell  goods  to  prevent  recov- 
ery for  price  of  goods  already  sold.  2 
A.L.R.  678. 

Liability  for  breach  of  contract  to  testify 
as  expert    2  A.L.R.  1573. 

Time. 

Accident  as  act  to  be  performed  by  con- 
tract within  statutory  provision  as  to 
time  of  performance  when  falling  on 
a  holiday.     2  A.L.R.  1597. 

V.  Clisnse  or  extinsalakntent. 

Abandonment. 

Necessity   of   pleading   abandonment.    2 

A.L.R.  678. 
What  constitutes  abandonment.    2  A.L.R. 

678. 

Beaelsslon;  cancelation. 

By  infant,  see  Infants. 
Between  vendor  and  purchaser,  see  Vend- 
or AND  Purchaser. 

Annotations. 

Does  right  of  grantor  to  maintain  a  suit 
in  equity  to  set  aside  his  conveyance 
for  cause  sui-vlve  to  His  heir.  2 
A.L.R.  431  (loith  case  on  page  428) . 

Rescission  as  proper  remedy  of  contract- 
or, who  has  partially  performed  be- 
fore discovering  fraud,  as  to  charac- 
ter or  amount  of  worle.  2  A.L.R. 
1396   (icith  case  on  page  1390) . 

Statutes  of  Lim.itations  or  laches  as  bar 
to  suit  by  heirs  or  next  of  Tcin  to  set 
aside  conveyance  or  transfer  by  an- 
eeator,  2  A.L.R.  447  (tvith  case  on 
page  438). 
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^  ooaditlcns. 

Tender  of  compensstion  for  services  per- 
formed under  illegral  contract  as  con- 
dition to  cancelation  for  fraud  of  deed 
into  the  consideration  for  which  such 
services  entered.    2  A.L.R.  423. 

—  gtonnda  of. 

Contract  for  purchase  of  land,  see  VENDOR 
AND  Purchaser. 

Fraud.    2  A.L.R.  423,  438. 
Failure  of  grrantee  to  fulfil  promise  to 
pay  off  mortgage.    2  A.L.R.  438. 


♦  «» 


COHTRADICTIOH.    ^ 

Of  witness.    2  A.L.R.  509. 

*^^ ' 

,  COKTRIBUTIOir. 

Duty  of  state  to  contribute  to  abatement 
of  nuisance  by  private  bridge  ob- 
structing navigfation.    2  A.L.R.  1685 


♦  *» 


COHTRIBVTORY  NEOUOENCE. 

See  Nbgugence. 

♦  »» 

COMVENIENOE. 

AnnotttMon. 

XMCk  of,  08  invalidating  apportiontfient 
of  representatives.     2  A.L.B.  1369. 


*«♦ 


COHVERSION. 


See  Trover. 


4«» 


COKVETANOES. 

In  general,  see  Deeds. 
In  fraud  of  creditors,  see   FRAUDULENT 
Conveyances. 


♦  «» 


COPTRIOHT. 

What  covered  by.    2  A.L.R.  317. 
♦  <» 

OORITER. 

Annotation. 

Effect  of  call  for  corner  in  description 
with  reference  to  hightvay  on  ques- 
tion whetlier  title  is  gtven  to  center 
or  side  of  highway.    S  A.L.K.  91. 


CMMKVORATIOini. 


Mandamus  to,  see  Mandamus. 
Public   service   corporations,   see   Public 
Servicb  Corporations. 

I^  mfwov  to  eoAtraet. 

Right  to  form  partnership  with  individ- 
ual; refusal  of  court  to  consider 
question  after  dissolution  of  the 
partnership.    1  A.L.R.  26. 

H.  Oftoora. 


Officers  of  bank,  see  Banks. 

2  A.L.R.  661. 


Election. 
Election  of  officers. 


Powors. 

Of  bank  officers,  see  Banks. 

Annotations. 

Authority  to  assent  to  account  stated,    i 

A.h.R.  77. 
Power  of  directors  to  change  tltne  for 

regular  meetings  of  stoeieholders.    g 

A.L.H.    68S     (with    case    on    page 

661).. 

Power  of  directors,  by  change  of  by-laws, 
to  change  time  of  holding  annual  elec- 
tion.   2  A.L.R.  661. 

UablUtles. 

Officers  of  bank,  see  Banks. 

Annotation. 

ItiattiUty  of  directors  for  defalcations  by 
executive  officer  or  employee.  S 
A.li.B.  897  (with  case  on  page  S9S) . 

Measure  of  care  required.    2  A.L.R.  862. 
Loss  or  depletion  of  assets  due  to  wilful 

or  negligent  failure  to  perform  duties. 

2  A.L.R.  862. 
Liability  for  errors  of  judgment  or  slight 

omissions  of  duty.    2  A.L.R.  862. 
Estoppel  to  assert  liability.    2  A.L.R.  862. 
Demurrer  to  action  by  corporation  aninst 

directors  for  loss  of  assets.    2  A.L.R. 

862. 
Who  may  sue  in  case  of  breach  of  duty. 

2  A.L.R.  862. 
Necessary  parties  to  action.     2   A.L.R. 

862. 

BoBtoTal;  relastatoatewt. 

Right  to  remove  director  before  end  of 

term.    2  A.L.R.  661. 
Right  of  director  unlawfully  removed  to 

be  reinstated.    2  A.L.R.  661. 

in.  Capital)  stook  aad  stooUMldeva. 

U«B. 

Right  to  vote  stock  purchased  by  corpora- 
tion to  enforce  ito  lien  for  a  dent  of 
stockholder  at  a  corporate  electioii.  2 
A.L.R.  661. 
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Annotation. 

Power  of  directors  to  change  time  for 
regular  meetings  of  utockholclem.  S 
A.L.R.    SSS     (with    case    on    page 

asi). 

Right  to  hold  meeting  not  held  on  date 
specified  by  statute  or  by-law,  at  a 
later  date.    2  A.L.R.  651. 

Notice  of  time  and  place  of  meeting.  2 
A.L.R.  651. 

Excuse  for  failure  to  hold  annual  elec- 
tion.   2  A.L.R.  651. 

Mandamus  to  compel  calling  of  meeting. 
2  A.L.R.  551. 

—  TottMS  at. 

Who  entitled  to  vote.    2  A.L.R.  551. 

Right  to  vote  stock  purchased  by  corpora- 
tion to  enforce  its  lien  for  a  debt  of 
stockholder.     2    A.L.R.   561. 


IV.  la 


Action  by  receiver  of  insolvent  corpora- 
tion against  oiRcers  for  breach  of 
duty.    2  A.L.R.  862. 

Negligence  of  stockholders  as  defense  to 
action  by  receiver  against  directors 
for  loss  of  assets.    2  A.L.R.  862. 

V.  Forelcn  oorpor*tloaa> 

]>olaK  basisess  wlthla  state. 

Annotation, 

Mode  of  proving  right  as  to.  S  A.L.B. 
12aa  (tcith  case  on  page  tUSO) . 

Implied  r'^peal  of  statute  providing  mode 

for  giving  authority  for.     2  A.L.R. 

1230. 
Authority  of  secretary  of  state  to  grant 

certificate  of  right  as  to.     2  A.L.R. 

1230. 
Enforceability  of  contract  on  subsequent 

compliance  vith  conditions  as  to.    2 

A.L.R.  1230. 


^«» 


CORPSE. 

Annotalion. 

Attempt  to  conceal  or  dispone  of,  as  evU 
dence  connecting  accented  tclth  homi- 
cide. 2  A.L.B.  1297  (With  case  on 
page  1220). 


Of  judgment,  see  Judgment,  I. 
Of  assessment,  see  Taxes,  III. 


CORaVPT  PRACTICES. 

See  Elections. 


<•» 


COST  PX.US. 

Annotation.  ' 

Construction  of  "cost  plus"  contracts.    9 
A.Ii,B.  120  (with  case  on  page  123) . 


•  «» 


COSTS  AND  FEES. 

Annotation. 

Iieave  of  court  as  prerequisite  to  action 
on  bond  for  costs.    3  A.L.B.  S7a. 

In  divorce  suit.    2  A.L.R.  689.    . 


♦  »» 


COTEMAMCT. 

Adverse  possession  by  tenant,  see  Adverse 
Possession. 

Rlskts  and  remedies  as  to  eack  ot&er. 

Annotation. 

Rights  of  eotenants  inter  se  as  to  timber. 

2  A.I„B.  993    (¥>Uh,  ease  on  page 

9Se). 

Ri^ht  of  cotenant  to  authorize  another  to 
do  what  he  may  lawfully  do  himself. 
2  A.L.R.  986. 

Trespass  by  cotenant  in  entering  upon  the 
common  property.    2  A.L.R.  986. 

Transfer  of  Interests. 

Annotation. 

Sale  of  timber  bv  cotenant  or  license  to 

eut  it.    2  A>L.R.  99a  (icith  case  on 

page  980). 

Trespass  against  grantee  of  cotenant.  2 
A.L.R.  986. 

Right  of  cotenant  to  devest  himself  of  his 
interest  and  bring  stranger  into  asso- 
ciation with  former  cotenant  2 
A.LJI.  986. 


♦  •» 


CORPUS  SEUCn. 

Relevancy   of   evidence   to   establish. 
A.L.R.   509. 


COUNCIIfc 

Municipal  council,  see  Municipal  Corpo- 
rations, I. 
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[2  A.L.R, 


COUITTIES. 

Liability  to  garnishment,  see  Garnish- 
ment. 

Mandamus  to  county  officer,  see  Man- 
damus. 

DlT^ilom  of. 

Inequality  of  division  into  election  dis- 
tricts.   2  A.L.R.  1347. 

Rlskts  and  UablUtles. 

Liability  for  injury  on  defective  highway, 
see  Highways. 

Annotation. 

Constitutionality  of  atatute  ta»lng  coun- 
ty for  town  road.  2  A.L.R,  7SS 
(uHth  oaae  on  page  tS9) . 

Liability  for  private  injury  to  individual; 
effect  of  notice  of  condition  causing 
injury.    2  A.L.R.  718. 

Requiring  county  to  give  bond  for  pay- 
ment of  interest  on  money  loaned  by 
state  to  township  for  road  improve- 
ment   2  A.L.R.  726. 

—  pow«r  to  tax;  oouaty  ymrpoaes. 

.Annotation. 

Taxing  iHty  for  county  road.  2  A.L.B. 
761. 


*»» 


OOUKTT  CUBRK. 

.innotation. 

Leave  of  court  as  pi'erequisite  to  action 
on  bond.    2  A.L.R.  S71. 


COITHTT  TIUEASUBSR. 

.Annotation. 

Leave  of  court  as  prerequisite  to  action 
on  bond.    2  A.L.R.  ^71. 


»»» 


COURTHOXTSE. 

.Annotation. 

As   "public  place"    within   requiretnent 

as  to   posting  of   notice,     2  A.L.R. 

1008. 


»»» 


COURTS. 

Contempt  of,  see  Contempt. 


Judicial  notice  by,  see  Evidence,  II. 
Questions  for,  see  Trial,  II. 

JorisdlctioB  and  powers  ceaerally. 

Power  to  review  tax  assessment.  2  A.L.R. 
1062. 

Dismissal  of  proceeding  for  repair  of 
drainage  ditch  where  jurisdiction  de- 
pends upon  unconstitutional  statute. 
2  A.L.R.  609. 

—  waiver  of  Jnrisdlotlow. 

Annotation. 

Waiver  of  iurladiction  of  question  fty 
submitting  cause  to  court  having  no 
Jurisdiction  over  such  question.  2 
A.L.R.  1893  (with  case  on  page 
laSO) . 

—  relatloB  to  legislative  departatent. 

Annotation. 

Scope  of  review  of  apporttoitment  act. 
2  A.L.B.  1340. 

Rales  of  doclsloa  —  state  oovrts  foUow-^ 
lac  Federal  deolslons. 

State  courts  following  decisions  of  Su- 
preme Court  of  IJnited  States  as  to 
construction  of  Federal  Constitution. 
2  A.L.R.  609. 

—  followiag    deoislons    of    otker    state 

ooiirts. 

Following  decisions  of  another  state  as  to 
right    to    enforce    attorney's    liens 
against  proceeds  of  judnnent  in  fa- 
.      vor  of  the  state.    2  A.L.R.  261. 

—  Federal  eonrts  followlag  state  deel'- 

slema. 

Construction  of  state  Constitution.  2 
A.L.R.  609. 


CREDIBIUTT. 

Of  witnesses,  see  Witnesses. 


CREDIT. 

Lending  of,  by  county,  see  Covntiss. 

Remedy  of  person  fraudulently  induced  to 
extend.    2  A.L.R.  1390.' 


CREDITORS*  RII.L. 


Wkea  nialataiaable. 

Control  of  court  over  person  appointed 
by  agreement  with  lien  creditors 
pending  suit  by  them,  to  sell  real  es- 
tate and  pay  liens  in  order  of  prior- 
ity.   2  A.L.R.  460. 
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Zilana;   priorities    betire«n   eroditora. 

Who  must  bear  loss  of  funds  collected  by 
trustee  appointed  pursuant  to  agree- 
ment with  creditors  to  sell  real  estate 
and  apply  proceeds  to  liens  in  order 
of  priority.    2  A.L.R.  460. 

Deeree. 

Failure  of  decree  to  desigrnate  place  tor 
sale  of  debtor's  property  to  satisfy 
liens.    2  A.L.R.  460. 


CBIKINAI.  CONTEMPT. 

Annotation. 

Neceaaity  of  affidavit  or  awom  statement 
as  foundation  for  proaeevMoix  for 
oonstnictive  contempt.  2  A.It.R. 
S26. 

CBmiNAIi  INTENT. 

As  question  for  jury.    2  A.L.S.  593. 
• « » 
CBIMINAI.  ZAW. 

Criminal  contempt,  see  CiainNAl.  Con- 
tempt. 

Election  frauds  or  crimes,  see  Elections. 

See  also  Assault  and  Battery;  Homi- 
cide; Larceny. 

I.  Crimiiul  UabiUt^'. 

Ib  seneraL 

Annotation. 

Criminal  liahUitv  for  overcertlfUMHon  of 
cheeh:    9  A.L.B.  89. 

latemt. 

Question  for  jury  as  to  intent.  2  A.LJt. 
693. 

Capacity  to  ooatmit  orlme. 

Incapacity  of  seven  year  old  child  to  com- 
mit crime.    2  A.L.R.  1359. 

Prinetpal  and  aooessoriea. 

Who  are  principals  in  crime.     2  A.L.R. 
1220. 
•      One  assisting  murderer  to  escape  as  an 
accessory.    2  A.L.R.  1220. 

II.  Procedure. 

la  general. 

Matters  as  to  evidence  generally,  see  Evi- 
dence. 

Presumptions  and  burden  of  proof,  see 
Evidence,  III. 

Evidence  of  other  crimes,  see  Evidence, 
X. 

Indictment,  see  INDICTMENT,  ETC. 

Matters  as  to  jury,  see  JURY. 

Matters  as  to  trial  generally,  see  Trial. 


Cross-examination  of  tvitneBses,  see  Wrr- 

^    NESSES. 

Variance  between  allegations  and  proof. 
2  A.L.R.  350. 

Power  of  state  to  compel  citizen  to  testify 
as  expert  in  favor  of  accused.  2 
A.L.R.  1573. 

Right  of  accused  to  testify  as  to  his  in- 
tent and  motive.    2  A.L.R.  693. 

Question  for  jury  as  to  credibility  of  ac- 
cused as  witness.    2  A.L.R.  693. 

Explanation  and  rebuttal  in  criminal  case. 
2  A.L.R.  509. 

Evidence  of  other  crimes.    2  A.L.R.  509. 

Instructions  in  criminal  case.  2  A.L.R. 
609. 

Evidence  as  to  acts  or  declarations  of  ac- 
cused.   2  A.L.R.  509. 

Impeachment  of  witnesses.    2  A.L.R.  609. 

Protection  and  right  of  aecvaed  gen- 
erally. 

Right  of  accused  to  benefit  of  conclusion 
mitigating  guilt.    2  A.L.R.  1220. 

Poraier  Jeopardy. 

Burden  of  proof  as  to.    2  A.L.R.  693. 

—  different  offenses. 

Annotation. 

Acquittal  on  charge  as  to  one  as  bar  to 
charge  as  to  the  other,  where  one 
person  ia  killed  or  asaoMlted  by  acts 
directed  at  another.  9  A.L.R.  eo« 
(with  cage  on  page  698) . 

Determining  identity  of  offense  in  case  of 
plea  of  former  acquittal  by  parol  evi- 
dence, and  not  by  the  record  as  under 
plea  of  res  judicata.    2  A.L.R.  693. 

Effect  of  fact  that  more  than  one  shot  was 
fired  where  two  persons  are  killed  or 
injured  in  one  transaction.'  2  A.L.R. 
693. 

Effect  of  reasons  which  impelled  court  to 
enter  judgment  of  former  acquittal 
set  up  in  bar.    2  A.L.R.  693. 

Series  of  shots  as  constituting  one  act  2 
A.L.R.  693. 

Evidence  to  show  identity  of  acts  where 
former  acquittal  is  pleaded.  2  A.L.R. 
693. 

III.  Pardon. 

Annotation. 

Privilege  in  application  for  pardon.     3 

A.L.R.    1370    (icith    case    on   page 

1371). 

Pertinency  in  application  for  pardon  of 
charges  attacking  character  of  attor- 
ney securing  conviction  and  opposing 
application.    2  A.L.R.  1371. 


CROPS. 

Lien  on,  of  irrigation  company.    2  A.L.R. 
771. 
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CBOS8  Aonox. 

Election  between  plea  in  recoupment  and 
cross  action.    2  A.L.R.  678. 


CROSfl-SXAXINATIOM. 

Of  witness,  see  Witnesses. 


CBOSSIHO. 


Injury  at  railway  crossing,  see  Raosoads, 


CmtRSNT  EXPEXSEB. 

For  what  purpose  appropriation  for,  may 
be  used.    2  A.L.R.  1209. 


CUBTS8T. 


Annotation. 

Outstanding  ettrteay  right  aa  rendering 

title  of  insured  less  than  fee  simple. 

2  A.L.R.  10*6. 


#»» 


CITSTOOT. 

Of  children,  see  Infants. 


CUSTODY  OF  TjAMT. 

Of  money  in  court,  see  Money  in  Court. 

*«» 

DAOVERREOTTFE  AFPABATV8. 

Annotation, 

As  tools  or  instruments  within  meaning 

of    Dehtor's    Exemption    Laws.      Si 

A.L.B.  8»S. 


DAMAGES. 


Pwaltive  daaaases. 

For  refusal  to  deliver  excess  batrgage  on 
ground  that  excess  charge  was  not 
paid.    2  A.L.R.  102. 

Xeasnre  and  aa>oniit  pt  eoBtpensatioa 
—  la  (eneral. 

Rule  for  computing  damages.     2  A.L.R. 

327. 
Presumption  and  burden  of  proof  as  to. 
2  A.L.R.  184. 


—  t«vta  ccaerally. 

For  wrongful  interference  b^  attempted 
exercise  of  eminent  domain  with  lum- 
bering operations  on  real  estate.  2. 
A.L.R.  327. 

^pexsoaal  Imjvrles. 

Right  of  husband  suing  for  injuries  to- 
wife  to  recover  for  services  gratui- 
tously rendered.    2  A.L.R.  586; 

■-lajwry  to  tlatber. 

Annotation. 

Meamire  of  damages  for  cutting  or  re- 
moval of  timber  hy  cotenant.  Z- 
A.Z.R.  lOOO,  ido*. 

—  oCaets  Im  •■Useat  domaia. 
Diminishing  amount   by   net   income    or 

rental  value  of  occupied  premises.  2 
A.L.R.  1573. 
Diminishing  amount  of  damages  in  emi- 
nent domain  hy  net  income  or  rental 
value  of  occupied  property.  2  A.L.R. 
1673. 


DEAD  BODT. 


See  Corpse. 


♦  «» 


DEATH. 


la  seaeral. 


Annotation, 

Validity  of  instmmettt  for  payment  of 

money  as  affected  by  mere  fact  that 

payment  is  postponed  until  death. 

2  A.L.R.  1*71    (with  ease  on  page 

1*07). 

ECeot  of. 

To  abate  action,  see  Abatement  and  Re- 
vital. 

Effect  of,  on  running  of  Statute  of  Limi- 
tations, see  Limitation  of  Actions. 

Effect  of,  on  competency  of  witness,  see 
Witnesses. 


Annotation. 

Effect    of   death  of   trustee  on  advertte 

possession    of    trust    property. 

A.Ii.B.  *9. 


9 


*•» 


DEBTOB  AND  CBEDITOB. 

Insolvency  of  debtor,  see  Assignment  for 

Creditors;  Bankruptcy. 
Exemptions,  see  Exemptions;  Homestead. 
Conveyance    in    fraud   of   creditors,   see 

Fraudulent  Conveyances. 
Rights   of   creditors   in  trust  bond,   see 

Trusts. 
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Annotatton, 

CtvU  liahiUty  for  oon»pirtng  to  aid  debt- 
or to  evade  payment  of  his  pecuniary 
obUgatUme.  2  A.L.S.  2S7  (tiHth 
oaoe  on  page  281)  . 

Applying  personal  property  of  a  distribu- 
tee of  estate  in  satisfaction  of  out- 
standing judgments  against  him.  2 
A.L.R.  177. 


♦  »» 


DECEDENTS'  ESTATES. 

Rights  of  heirs  and  distributees  in  gen- 
eral, see  Descxnt  and  Distribution. 
Administration   of,   see   Executors   and 

AOHINISTRATORS. 


BECX.AKATXOXS. 


Ai^nissibility   of,   in   evidence,   see   Evi- 
'    DENCE,  IX. 


<•♦ 


DEDXOATIOK. 

AeoeptMtee  of. 

Annotation. 

Effect  of  faUure  to  accept  dedication  of 
hii^ttay  on  queation  whether  de- 
ooription  in  conveyance  with  refer- 
ence to  highway  carriee  title  to  cen- 
ter or  tide  of  highway.    2  A.L.B.  82. 


**• 


DEEDS. 

Boundaries  under  provisions  of,  see 
Boundaries. 

Consideration  for,  see  Contracts,  I. 

Cancelation  or  rescission  of,  see  Con- 
tracts, V. 

Conveyances  in  fraud  of  creditors,  see 
Fraudulent  Conveyances. 

Execution  of  power,  see  Powers. 

Coaatraatlomi  «C«et;  vaUdlty. 

Deed  by  incompetent  person,  see  Incom- 
petent Perbons. 

Recital  of  consideration  in,  as  evidence  of 
payment  of  money  by  grantee.  '£ 
A.L.R.  411. 

Construction  as  question  for  court.  2 
A.L.R.  1424. 

—  desorlptiom  of  parties. 

Annotation. 

Meaning  of  term,  "iaaue"  tehere  used  ua 
a  word  of  purchase.    2  A.L.R.  930. 

—  wkat  property  passes. 

Effect  of  deed  on  wife's  right  of  dower. 
2  A.L.R.  423. 


—  reservations. 

Effect  of  reservation  of  life  estate  to  in- 
validate deed  as  an  attempt  to  convey 
freehold  to  commence  in  future.  2 
A.L.R.  918. 

Bevoeatioii. 

By  infant,  see  Infants. 


DEFEKSES. 

In  general,  see  Action  or  Suit. 


DEFICIElfCT  JUDGMEHT. 

On  foreclosure,  see  Mortg/.gb. 

DEFINITIONS. 

See  Words  and  Phrases. 

4«» — 


DEXJIT. 

In  presenting  commercial  paper,  see  Bnxs 

AND  Notes. 
Laches  generally,  see  Laches. 

Effect  of  undue  delay  on  liability  for 
abandoning  eminent  domain  proceed- 
ings.   2  A.L.R.  327. 

Propriety  of  allowing  untrue  exceptions 
to  prevent.    2  A.L.R.  1057. 


DELEGATION  OF  POWER. 

Constitutionality  of,  see  Constitutional 
Law. 


*»» 


DEUNQUENT  TAXES. 

Sale  of  land  for,  see  Taxes,  III. 

«■» 

'    DEUVERT. 
Of  property  shipped,  see  Carriers,  II. 


DEBITJRRER. 

See  Pleading,  IV. 


OSKIAIM. 


What  put  in  issue  by  general  denial,  see 
Pleading,  III. 
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Pleading  containing  general  denial  and 
also  ntatter  in  nature  of  general  de- 
murrer.   2  A.L.R.  211. 


< »» 


DE  NOVO  TBIAIk 

On  appeal,  see  Appeal  and  Error,  V. 

» ■  > 

DENTISTS. 

Annotation. 

Dental  instalments  «»  tooUi  xeithin  mean' 

ing  of  Debtor's  Exemption  Laws.    2 

A.L.B.  S3S. 


DESCENT  CAST. 

Poaseaaion    under,   as   color   of   title.    2 
A.L.R.  14«6. 


DESCBIPTIQH. 


Of  parties  in  deed,  see  Deeds. 

Of  offense  in  indictment,  see  Ikdictment, 

ETC. 

Of  beneficiary  in  will,  see  Wills. 


DETAINEB. 


♦  «» 


Forcible   detainer,   see   Forcible   Entry 
AND  Detainer. 


DEPOSIT. 

In  bank,  see  Banks. 

Of  money  in  court,  see  Money  in  Court. 

Annotation. 

Who  bears  loss  of  funds  held  by  third 
person,  or  deposited  in  court,  await- 
ing outcome  of  litigation.  2  A.L.R, 
463   (with  case  on  page  400), 


* » » 


DEPOSITORY  BOARD. 

See  State  Depository  Board. 
« ■ » 

DEPOT. 

Carrier's  duty  as  to,  see  Carriers,  III. 

Annotation. 

As  "ptiblic  place"  within  requirement  as 
to  posting  of  notice.    2  A.L.B.  1008. 


DERAIIAfENT. 


Annotation. 

Applicabilitij  of  res  ip»a  loquitur  doc- 
trine  where  collision  is  caused  by 
denUlment  of  xtreet  car.  2  A.L.S. 
161*. 


DESCENT  AND  DISTRIBUTION. 

Dower  rights  of  wife,  see  Dower. 

Devolution  of  leasehold  property  on  per- 
sonal representatives.    2  A.L.R.  1698. 

Power  of  court  to  apply  personal  property 
in  satisfaction  of  judgments  against 
distributee.     2  A.L.R.  177. 


DIRECTORS. 

Of  corporation,  see  Corpor-vtions,  II. 


DISABIUTT. 


Effect  of,  on  running  of  limitationa,  aee 
Limitation  of  Actions. 


DISATFIRICANCE. 


Of  infant's  contract  or  conveyance,  see 
Infants. 

»«» 


DISCHAROE. 

In  bankruptcy,  see  Bankruptcy. 


DISCONTINUANCE. 

Of  highway,  see  Highways. 

Of  eminent  domain  proceedings.    2  A.L.R. 
327. 


DISCOUNT. 


Annotation. 

negotiability  of  note  as  affected  by  pro- 
vision in  relation  to.     2  A.l.R.  143. 


DISCOVERT  AND  INSPECTION. 

Pkyaical  »««inl  nation. 

Annotation. 

OomjnUaory    examination    f»r   'i.-«!tt«r<pal 

disease.     2  A.L.B.  1332   (tcith  case 

on  page  1337) . 
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Of  witness,  see  Witnesses. 
•  »» 


DISCBXTION. 


Review  of,  on  appeal,  see  Atpbal  and  Ei^ 
KOB,  V. 

AnnotaUona. 

ZAtnttatttms  on  dtooreMon  of  Ufe  tenant 
■with  power  to  anticipate  or  enjoy 
principal.     St  A.L.B.  1986. 

Of  apportioning  body  in  fixing  election 
districta.     S  A^L.Xt.  13*4. 

As  to  granting  rehearing  on  appeal.  2 
A.L.B.  1166. 


DISO^IMINArriOK. 

By  carriers,  see  Cabkieiis,  III. 

In  apportionment  of  representatives,  see 

Election  Districts. 
In  license  tax,  see  License. 
In  taxes  generally,  see  Taxes,  U. 


4«» 


DISEASE. 

Contagious  diseases,  see  Contagious  and 
Infectious  Diseases. 


DISmSBAIk 


Volnntaiy. 

Annotation. 

Voluntary  dismissal  of  replevin  action 
hy  plaintiff  as  affecting  defendant's 
right  to  tudgment  for  the  return  or 
value  of  the  property,  g  A,l4.B.  200 
(%Hth  case  on  page  106), 

Retastatemomt. 

Effect  of  judgment  rendered  in  favor  of 
defendant  after  reinstatement  of  re- 
plevin suit  dismissed  on  motion  of 
plaintiir.    2  A.L.R.  196. 


♦  »» 


DISORDEBZ.T  HOTTSES. 

Annotations, 

Forfeiture  hy  innocent  vendor  of  ortiolo 
sold  conditionally  and  used  by  ven- 
dee in  disorderly  house,  g  A.Ij.B, 
1096. 

Ihity  to  retreat  to  vaall  as  affected  by 
illegal  character  of  premises  on 
which  homietde  oeeurs.  g  A.L.X. 
61S. 


Between  election  districts,  see  EiLEcnoN 
Districts. 


««» 


SISQUALIFiqATION. 

Of  judge,  see  Judges. 
»« » 

DISTRICT  AND  PROSECUTINO 
ATTOBNET8. 

Annotation. 

Necessity  of  affidavit  or  suiorn  statement 
where  complaint  in  proceedings  in 
constructive  contempt  is  made  by 
prosecuting  attorney.    2  A.LM.  gaS. 


DITCH. 

■   ■'  .\    ■ 

Annotation. 

Conveyance  xvitli  reference  to,  as  giving 
title  to  center.    2  A.L.R.  142S. 


♦  »» 


DIVIDED  COURT. 

On  appeal,  see  Appeal  and  Error,  IV. 


DIVORCE  AND  SEPARATION. 
Ib  seaeral. 

Annotation. 

Should  ownership  of  property  be  laid  in 
the  husband  or  wife  in  an  indictment 
for  larceny  trhere  they  are  living 
apart,     g  A.L.B.  864. 

Tlte  svlt  and  Jnzisdictlon  thereof. 

Annotation. ' 

Sufficiency  of  alleoatton  of  adultery  in 
suit  for  divorce.  2  A.L.B.  1021 
(with  case  on  page  1017). 

Sufficiency  of  evidence  to  entitle  plain- 
tiff to  judgment.    2  A.L.R.  1617. 

Defeases;  collusion;  eonaiTaaeo. 

Annotation. 

Collusion  as  bar  to  divorce.  2  A.L.R. 
00O  (with  case  on  page  «80) , 

Validity  of  contract  between  husband  and 
wife  for  unopposed  suit  for  divorce. 
2  A.L.R.  689. 
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Annotation. 

Agreement  relating  to  alimony  aa  ooUu- 

aion  that  will  bar  a  divorce.  2  A.L.B. 

708. 

Effect  and  validity  of  contract  between 
the  parties  Axing  amount  of  costs  and 
attorneys'  fees.    2  A.L.R.  689. 

Acreeateats   for  aapport   aad   atalate- 


Annotation. 

Agreement  relating  to  aUm.ony  or  od- 
fuatment  of  property  rights  aa  collU' 
aion  that  letU  bar  a  divorce.  9  A.Ij:R. 
70S. 

—  vaUdltr. 

Effect  of  partial  invalidity  of  agreement. 
2  A.L.R.  689. 

Contract  t6  adjust  property  rights  on 
separation  and  to  provide  for  sup- 
port of  vife.    2  A.L.R.  689. 

Contoact  for  separation  and  unopposed 
.  suit  for  divorce  for  abandonment  at 
expiration  of  necessary  time.  2 
A.L.R.  689. 


**^ 

SOIHO  BVaXHEM. 

By  foreign  corporation,  see  CknFOBATlONS, 

V  . 


Annotation. 

Srofte  and  itnport  of  term  "owner"  in 
statutes  relating  to  formation  of 
drainage  diatrieta.    2  A.L.R.  70i. 

Proeedvre. 

Place  of  posting  statutory  notice  for 
formation  of  drainage  district.  2 
A.L.R.  1006. 

Dismissal  of  proceeding  for  repair  of 
drainage  diteh  where  jurisdiction  de- 

rsnds  upon  unconstitutional  statute. 
A.L.R.  609. 

Assenntemts. 

Annotation. 

Validity  of  rule  of  aaaeasmetU.  for  drain- 
age improvement.     2  A.L.R.  926. 


9BEBS. 

Annotation. 

Character  of,   aa   affecting  <i!ontributory 

negligence    of    woman.      2    A.L.B. 

10*9.' 


DRinncEinnBss. 


Question -for  jury  whether  accident  hap- 
pened in  consequence  of  intoxicated 
condition  of  person  lolled-.  2  A.L.R. 
560. 


DO  WEB. 
Im  ceiMraL 

Annotation. 

Outstanding  dower  right  as  rendering 

title  of  insured  less  than  fee  simple. 

2  A.L.R.  lots   (teith  ease  on  page 

1041) . ■ 

How  barred. 

By  joining  in  husband's  deed  at  time  when 
wife  has  a  mere  possibility  of  being 
entitled  to  dower.    2  A.L.R.  423. 


■♦»» 


DRAFTS. 

See  Bills  and  Notes. 

♦-•-• 


DBAIM8  AND  SEWEBS. 

In.  geaeraL 

Right  to  extra  compensation  for  construc- 
tion of.    2  A.L.R.  1390. 


DUE  PBOCE8S  OF  ZAW. 

See  Constitutional  Law. 

■'♦«♦ • 


DUIOCY  BAILROAD. 

Annotation. 

Apifiication  to,  of  railroad  stop  statute. 


a  A.L.R.  167. 


0«» 


DUNO  FOBX. 

Annotation. 

As  a  tool  within  meaning  of  Debtor's  Ex- 
emption Laws.     2  A.L.B.  S40. 


DUBE8S. 

Annotations. 

Duress  as  affecting  estoppel  of  tenant  to 
deny  landlord's  title.    2  A.L.B.  80S. 
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Doe»  rtgM  of  grantor  to  matntain  a  suit 
tn  equity  to  set  aside  his  conveyance 
for  avreas  survive  to  his  heir.  S 
A.L.B.  *a7. 


♦  »» 


DYING  DECIJIBATIOKS. 

See  KviDENCt:,  IX. 

«■ » 
EDVCATIOlTAXi  INSTITXTTIONa, 

£x«nption  of,  from  taxation,  see  Taxes, 

<  i»  ■ 
EJECTKEirr. 

-ntie. 

Bight    of   heirs    to    maintain    ejectment 
where  title  is  in  trustee.    2  A.L.R.  36. 

Def«n«ea. 

Adverse  possession  as  defense.    2  A.L.R. 
36. 


EXXOTZOH. 


Between  counts  or  defenses,  see  Tbial,  I. 
EqasUty. 

Annotation. 

Inequality  of  population  or  lack  of  com- 
pactness of  territory  as  invalidating 
apportionment  of  representatives.  S 
A.L.R,  1337  (u)lth  ease  on  page 
133*) . 


»«» 


ELECTION  DISTRICT. 

Sight  of  voters  to  sue  to  set  aside  appor- 
tionment of  representatives  for  un- 
constitutional discrimination.  2  A.L.R. 
1334. 


♦  «» 


EI.ECnON  OF  REMEDIES. 

■Oboloe. 

AnnotcUion. 

Remedy  of  contractor,  who  has  partially 

performed  before  disooveHng  fraud, 

as  to  character  or  amount  of  work. 

g  A.L.R.  1396  (with  case  on  page 

1390)  . 

Choice  between  assumpsit  and  trover  by 
one  fraudulently  induced  to  extend 
credit.    2  A.L.R.  1390. 


Of  corporate  officers,  see  Corpohations, 

II. 
At  stockholders'  meetings,  see  Cobpoka- 

TIONS,  III. 

Election  districts,  see  Election  Distbicts. 


Qnalifleatio 


»ters. 


Annotation. 

Scope  and  impttrt  of  term,  "owner"  in 

statutes  relating  to  quaUflcationa  of 

voter.     2  A.L.R.   800. 

Corrupt  praotloes. 

Annotation. 

Treating  of  voters  by  candidate  for  office 
as  violation  of  corrupt  practices  or 
similar  act.  2  A.L.R.  402  (with 
case  on  page  390} . 

As  ground  for  contest.    2  A.L.R.  399. 

Contests. 

Election  fraud  or  crime  as  ground  of.    2 

A.L.R.  399. 
Right  to  withdraw  name  from  petition.    2 

A.L.R.  399. 
Pleading;     practice    and    procedure.    2 

A.L.R.  399. 


*»» 


sx;ectrio  cobcpant. 

In  general,  see  Electricity. 


EX.EOTBIOITT. 


In  general. 

Electric  lights  generally,  see  ExJEcrtac 
Lights. 

Annotations. 

Chrant  of  perpetual  franchise  to  electric 

company.       2     A.L.R.     llOi     (with 

case  on  page  1099). 
Trolley  poles  in  street  as  nuisance.     2 

A.L.R.     490     (with    case    on    page 

487). 

Validity  of  statute  requiring  all  electrical 
wiring  to  be  in  accordance  with  na- 
tional electrical  code.    2  A.L.R.  880. 

NegUsenee  as  to. 

Annotation. 

lAahtlity  for  injury  to  one  person  while 

using  another's  telephone.    2  .i.L.R. 

1540  (with  case  on  page  1S43) . 

Who  entitled  to  protection  from  injury 
while  using  telephone.    2  A.L.R.  1543. 
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Annotation. 

Grant  of  perpetual  franchUte.     2  A.L.B. 
liOe. 

Daty  to  extend  line*  to  enable  conBumer  to 
make  tae  of  service.    2  A.L.R.  975. 


EiaCTRIC  RAIX.WATS. 

See  also  Interurban  Railways;  Stkeet 
Railways. 

AnnotaMiUm.  . 

In  street  or  highway  carrying  freight  on, 

as   additional   aervitude.     9   A.L.R. 

1404:  (with  case  on  page  1398). 

♦  «» 


EUOiBIUTT. 


As  beneficiary  in  insurance  policy,  see  In- 
surance, I. 


*■» 


EBCANCIPATION. 

Of  infant,  see  Parent  and  Child. 

*  ■» 

EMBEZZUBMENT. 

AnnoUMon. 

LiabUtty  of  directors  for  defalcations  by 
executive  ofUcer  or  employee.  S 
A.L.B,  S07  (with  case  on  page 
80S) . 


tempt  to  exereiae  eminent  domain  (or 
a  private  pnrpoae  under  tlie  goise  of 
a  public  one.    2  A.L..K.  327. 

Suspension  by  owner  of  timber  lands  of 
operations  for  removing  the  timber 
on  filing  of  eminent  domain  notice.  2 
A.L.R.  327. 

Application  to  special  assessment  for  local 
improvemento  of  constitutional  pro- 
vision against  toking  private  prop- 
erty for  public  oae  witliout  compen- 
sation.   2  A.L.R.  609. 

Limiting  application  of  stotute  forbid- 
ding toking  of  private  property  for 
public  nae  without  just  compensation 
to  the  toking  of  specific  property  un- 
der power  of  eminent  domain.  2 
A.L.R.  609. 

Abutting  owner's  right  to  compensation 
for  laying  out  street  necessary  for  use 
of  his  own  property.     2  A.L.R.  1398. 

Additional  serrltnde. 

Annotation, 

Carrying  freight  on  electric  railiray  in 
Htreet  or  highway  at,  S  A.L.R.  1404 
(with  case  on  page  1398) , 

Steam  railway  on  city  street  as.    2  A.L.E. 

1398. 
Street  car  line  as.    2  A.L.R.  139& 


*« » 


E1CPI.OYEES. 

See  Master  and  Servant. 


♦  *» 


EMACTMEHT. 

Of  stotute,  see  Statutes. 


EMINENT  I>OMAIN. 

Measure  of  damages,  see  Damages. 

Procedure  —  discoatiansace  of  pro- 
ceeds. 

Liability  on.    2  A.L.R.  327. 

Richts  aad  remedies  of-  ovrner. 

Annotation. 

Scope  and  import  of  term  "owner"  in 
Mtatutes  relatltig  to  condemnation 
proceedings.    2  A.L.B.  78S. 

Stotute  requiring  municipality  exercising 
power  of  eminent  domain  to  pay  in- 
terest as  si>ecial  one.    2  A.L.R.  1573. 

Damages  for  wron^ul  interference  by  at- 
tempted exercise  of  eminent  domain 
with  lumbering  operations.  2  A.L.R. 
327. 


ENCI.081XItE. 

See  INCLOSURE. 


ENC1TMBRANCE. 


Condition  of  insurance  policy  as  to,  see 

Insurance,  II. 
Conveyance  of  property  subject  to,  see 

Mortgage. 


ENOINEEK. 


Power  of  chief  engineer  of  railway  con- 
struction company  to  assent  to  ac- 
count stated.    2  A.L.R.  67. 


ENJOYMENT. 


EQUZTT. 


Annotation. 

Bights  and  duties  of  life  tenant  with 
power  to  anticipate  or  enjoy  prin- 
etpal.  g  A.L.R:  1243  (with  case  on 
page  IZa'i). 


ENTIBE  CONVERSATION. 

Annotation, 

Proof  of,  containing  alleged  confession. 

2  A.Z,.R.   1017    (with  case  on  page 

101*) . 


ENTIBETIES. 

Estate  by,  see  Husband  and  Wife. 


♦  »» 


ENTIKETT. 

Of  contract,  see  Contracts,  II. 

♦  «»    • 

EKTKY. 

Forcible  entry,  see  Forcible  Entry  and 
Detainer. 


EQUAI.  DIVISION. 


Of  conrt  on  appeal,  see  Appeal  and  Er- 
ror, IV. 


BQUAUTT. 


Of  license  tax,  see  License. 

In  taxation  generally,  see  Taxes,  II. 


*»» 


EQUAL  PROTECTION. 

S-e  Constitutional  I^aw. 

# »» 

EQITITABIE  ASSIGNMENT. 

See  Assignment. 

EQUITABLE  ESTATES. 

Merger  of  legal  and  equitable  estates,  see 
Merger. 

2  A.L.R.— 110. 


In  ceneraL 

Injunction,  see  Injunction. 
Specific  performance  of  contract,  see  Spe- 
cific Performance. 

Eifect  of  death  on  remedies  administered 

in  equity.    2  A.L.R.  423. 
De  novo  trial  on  appeal.    2  A.L.B.  1155. 

Jnrls^etiom. 

Fact  that  name  (fees  not  fit,  or  that  name 
is  not  at  hand  to  describe  a  wrong. 
2  A.L.R.  317. 

—  retemtlon  of. 

Discretion  as  to.    2  A.L.R.  122. 

Power  of  court  of  equity  administering 
decedent's  estate  to  apply  personal 
property  to  outstanding  judgments 
against  distributee.    2  A.L.R.  177. 

Eqnity  prinotplea. 

Refusal  to  aid  in  collection  of  sealed  in- 
strument when  not  supported  by  val- 
uable consideration.    2  A.L.R.  626. 

Practice  of  news-gathering  agency  of  tak- 
ing news  of  a  rival  as  a  "tip"  to  be 
investigated  to  debar  it  from  relief 
against  appropriation  of  its  news 
matter  by  such  rival.    2  A.L.B.  293. 


-o-»*- 


ESTATES. 


By  entireties,  see  Husband  and  Wife. 
Creation  of,  by  will,  see  Wnxs. 


ESTOPPEL. 


Of  insurance  company,  see  Insurance, 

IV. 
By  judgment,  see  Judgment,  II. 

Of  state. 

Annotation. 

By  laches  as  to  obstruction  to  naviga- 
tion. S  A.L.R.  109*  (with  ease  on 
page  10SS). 

By  record. 

Effect  of  consent  decree  without  hearing 
to  estop  parties.    2  A.L.R.  327. 

E««ltobl«  estoppel  — In  Kemaral. 

Supplying  want  of  legal  capacity  by  es- 
toppel.   2  A.L.R.  1685. 

—  br  oondaet.' 

Estoppel  of  licensee  to  deny  ownership  of 
saloon  business.  2  A.L.R.  1618. 

Estoppel  of  depositor  inducing  bank  to 
pay  deposit  on  checks  signed  by  an- 
other to  assert  claim  to  the  deposit.  2 
A.L.R.  172. 
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—  by  I««]i*a,  ail*m««  •»  a«q«iaaeene«. 

AnnotaMona. 

Waiver  or  estoppel  by  laches,  on  part  of 
government  aa  to  ohatructi€tn  to  nav- 
igatlon.  2  A.L.R.  X99*  (with  case 
on  page  JOSS) . 

iMchea  aa  ground  for  refusal  to  review 
apfiortionment  act.     2  A.L.R.  1344k. 

To  attack  convei/ance  in  consideration 
of  future  support  as  fraudulent 
against  creditors.    2  A.L.R.  1463. 

—  by  reoelTins  beaelt*. 

Estoppel  of  corporation  to  hold  directors 
liable  for  loss  of  assets  throuch  em- 
bezzlement by  officer  by  retaining  pro- 
ceeds of  a  settlement  made  by  them 
with  the  defaulting  officer.  2  A.L.R. 
862. 

—  b7  ebaraetov  «r  relatlom  of  parties. 

Annotation. 

Fraud,  misrepresentation,  or  mistake  as 
affecting  estoppel  of  tenant  to  deny 
landlord's  title.  2  A.L.B.  300  (with 
case  on  page  368) . 

^irbo  affected. 

Estoppel  of  consignor  by  culpable  conduct 
of  consignee.    2  A.L.R.  276. 


*■» 


EVICTION. 

Of  tenant   2A.L.R.  366. 


EVTSEKCE. 
I.  Im  aeaeval. 


On  appeal,  see  Appeal  and  Euros,  V. 
Prejudicial  error  as  to,  see  Appeal  and 

Error,  V. 
Instructions  on,  see  Trial,  III. 

Annotation. 

Suppression  of,  as  collusion  that  w'll 
bar  a  divorce.    2  A.L.B.  711. 

JX.  Jttdleial  motlee. 

Meaning  of  signs  and  characters  used  by 
gambling  profession.    2  A.L.R.  340. 

Judicial  notice  that  conduct  of  a  barber 
shop  is  a  well-known  business.  2 
A.L.R.  112. 

III.  PresvBtptlons  amd  bwd«»  •t  promt. 

Im  geaeral. 

Presumptions  on  appeal,  see  Appeal  and 

Error,  V. 
Instruction  on  burden  of  proof,  see  Trlu., 

III. 


ElTect  of  prima  facie  evidence  to  change 

burden  of  proof.    2  A.L.R.  1667. 
Instructions  as  to.    2  A.L.R  678. 

Estobllsklac  sllegatioas  or  elaiaiSi 

Burden  of  proving  facts  establishing  lia- 
bility due  plaintiff  from  defendant 
2  A.L.R.  1667. 

Proof  of  plea  of  former  acquittal.  2 
A.L.R.  693. 

Coaeerains  persons  ^  besltk. 

Burden  of  proving  ill  health  of  insured. 
2  A.L.R.  1603. 

—  asarrlace. 

Between  white  man  and  colored  wonoan. 
2  A.L.R  438. 

—  antkorlty. 

Of  son  to  use  father's  automobile.  2 
A.L.R  891. 

Of  authorization  or  ratification  by  prop- 
erty owner  of  signature  to  applica- 
tion for  gas.    2  A.L.R.  13S7. 

—  lateat. 

To  convey  to  center  of  highway.    2  A.L.R 

—  fraud  or  good  tsHh, 

Burden  of  proof  where  attorney  pur- 
chases property  from  his  client.  2 
A.L.R.  423. 

Burden  of  showing  that  bastard  children 
receiving  deea  from  father  to  detri- 
ment of  legitimate  children  were  pur- 
chasers for  value.    2  A.L.R.  438. 

—  gnllt. 

Inference  of  guilt  as  one  of  fact.  2  A.L.R. 
1220. 

■kill,  negUganoe,  aad  oar*  —  in.  geaeral. 

Annotatlonn. 

In  case  of  killing  or  injuring  on  ititerMr- 
han  railtcay  of  live  stock  running  at 
large.     2  A.L.R.  99. 

Applicability  of  res  ipsa  loquitur  Ooc- 
trine  where  person  or  vehicle  is 
struck  by  street  car.  9  A.L.B  lOlO 
(with  case  on  page  1607). 

Applicability  of  doctrine  res  ipsa  loquitur 
to  mere  licensee.    2  A.L.R.  1643. 

—  oontrlbntory  negllgenoe. 

When  instruction  objectionable  as  requir- 
ing plaintiff  to  prove  absence  o£  2 
A.L.R.  1493. 

Offlolal  aeis. 

Annotation. 

Presumption  in  favor  of  voUdtty  of  «i>- 
portlonment  act.     2  A.L.B.  tS4S. 

Presumption  in  favor  of  report  of  com- 
missioners to  apportion  representa- 
tives.   2  A.L.R.  1334. 
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— Judlolml  A«ta. 

As  to  finding  of  statntory  requirement  by 
conunisBioners  in  insanity  proceedings 
of  probable  injury  in  case  of  failure 
to  Dring  person  alleged  to  be  in- 
competent before  commissioners.  2 
A.L.R.  1579. 

^  jnriadletiom. 

Burden  of  showing  jurisdiction  over  per- 
son  sought  to  be  charged  with  judg- 
ment sued  on.    2  A.L.R.  1667. 

•OwMeraUp, 

Annotation. 

Preawnption  that  description  with  ref- 
erence to  highteay  carries  title  to 
center  of  highway,  a  A.L.B.  7  (with 
oaae  on  page  1) . 

Burden  of  proving  interest  by  one  object- 
ing to  tax  assessment.  2  A.L.R. 
1062. 

Presumption  as  to  legislative  grant  or  re- 
lease of  public  rights  of  navigation. 
2  A.L.R.  1686. 

IlisoenaBeona. 

Annotation. 

Burden  of  proof  a»  regards  discharge  in 
■     hunkruptcv.     »  A.Ij.M.   1672    (wUh 
case  on  page  1867). 

Proving  plea  of  former  acquittal.  2 
AX.R.  598. 

Burden  of  proof  in  action  to  recover 
money  alleged  to  belong  to  plaintiff 
and  to  have  been  lost  at  gambling  by 
third  person.    2  A.L.R.  340. 

Amount  of  damages.    2  A.L.R.  184. 


rv.  Best  omA  seeoadary  erMene*. 
la  genermL 

Annotation. 

Secondary  evidence  of  eotnmunications 
to  tax  officers,    ft  A.I..B.  14tgt. 

Matters  la  wvitlag  geaeraUy. 


lastraaseats  lost  o*  dsstroyed. 

Annotation. 

AdmissibUitif  of  parol  evidence  of  dying 
declarations  where  \Dritten  memo- 
randum, thereof  has  been  lost  or  de- 
stroyed. 2  A.L.R.  1711  (with  case 
on  page  1709). 

Parol  proof  of  lost  or  destroyed  instm- 
ments.    2  A.L.R.  1709. 

T.  Parol  ovldeaoo  as  to  wrltlags. 

Parol  evidence  as  best  evidence,  see  supra, 
IV. 

Coasldaratloa. 

Evidence  of  entire  lack  of  consideration. 
2  A.L.R.  1150. 

VI.  Oplaioas  aad  ooaelmsloasa 

la  seaeraL 

Annotation. 

Power  to  compel  expert  to  testify.     2 

A.L.B.    1S76    (with    case    on    page 

1678) . 

Liability  for  breach  of  contract  to  testify 

as  expert.    2  A.L.R.  1573. 
As  to  whether  order  at  time  when  price 

was  about  to  change  was  reasonable 

under   terms   of   Mies   contract.     2 

A.L.R.  678. 

Pbysieal  ooadltioa. 

Opinion  from  hearsay  as  to  health  of  ab- 
sent wife.    2  A.L.R.  1508. 

Nesllseaee. 

Reversible  error  in  admitting  evidence  as 
to  qualifications  to  testify  as  expert. 
2  A.L.R.  1067. 

As  to  safety  of  temporary  station  plat- 
form for  passengers.     2  A.L.R.  1067. 

Exclusion  of  evidence  as  to  safety  of  tem- 
porary stetion  platform  by  one  prop- 
erly qualifying  as  expert.  2  A.L.R. 
1057. 

latoat;  asotlve. 

Right  of  accused  to  testify  as  to  his  in- 
tent and  motive.    2  A.L.R.  593. 


Annotation. 

Mode   of  proving  authority   of  foreign 


corporation    to 
state.    S  A.L.B. 
page  1230) . 


do   business   tcithin 
1236  (with  ease  on 


■Of  existence  and  contents  of  documente 
in  officer's  custody.    2  A.L.R.  1230. 

.Determining  identity  of  offense  in  case  of 
plea  of  former  acquittel  by  parol  evi- 
dence, and  not  by  the  record  as  tinder 
plea  of  res  judicata.    2  AX.R.  693. 


VII.    ConfessloBS. 

Annotation. 

Proof  of  entire  conversation  containing 
alleged  confession.  2  A.L.B,  1017 
(with  case  on  page  lOH). 

Vm.     AdaUssloas. 

Conclusiveness  on  bank  of  testimony  of 
vice  president  as  to  history  of  ac- 
count in  the  bank.    2  A.L.R.  1564. 


xi«e 
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IX.  He«m«yt  deeUinttioma;  re*  g»»tm. 

Healtlu 

Opinion  gathered  from  hearsay  as  to 
health  of  absent  wife.    2  A.L.B.  1603. 

ConSAcntlal  eoaunnalcatloma. 

Annotation. 

frivllege  of  communlmtiona  to  tax  o/}I- 

eero.    2  A.L.R.  1*S1   (u-ith  case  on 

page  1414) , 

Privile|[ed  nature  of  information  volun-i 
,  tarily  given  by  taxpayer  to  examiner 
of  records.    2  A.L.R.  1414. 

Party's  own  acts  and  deelaratioas. 

Against  interest.    2  A.L.R.  509. 
Criminal  cases.    2  A.L.R.  609. 

'  Aots  and  declarations  of  third  persona 
cenerally. 

Declarations  of  third  person  who  lost 
money  at  gambling  alleg:ed  to  belong 
to  plaintiff,  as  to  gambling  transac- 
tions with  defendants.    2  A.L.R.  340. 

—  of  victim  of  rape. 

Annotation. 

When  ahe  is  not  a  wttneas.  2  A.L.R. 
1S22   (with  case  on  page  1519) . 

As  independent  evidence.    2  A.L.R.  1519. 

Dyinc  declarations. 

.Annotation. 

AdmisaibiUty  of  parol  evidence  xchere 
written  metnorandtnn  has  been  Joet 
or  destroyed.  2  A.L.R.  1711  (icith 
ease  on  page  1 700) . 

Putting  entire  conversation  in  eri- 
danoe. 

Annotation. 

Proof  of  entire  eonvtr«atlon  rontaining 
alleged  confession.  2  .i.L.K.  1017 
(with  case  on  page  1014) . 


Z.  Relevancy  and  materiality. 

Prejudicial  error  as  to,  see  Appeal  and 
Error,  V. 


CSharaoter. 

Of  deceased  person. 


2  A.L.R.  593. 


Purpose. 

Evidence  to  show  purpose  of  wife  in  gfoing 
upstairs  on  trial  for  murder  in  quar- 
rel growing  out  of  misconduct  of  de- 
ceased toward  accused's  wife  while 
upstairs.    2  A.L.R.  593. 


Reasons. 

Right  of  witness  upon  trial  for  homicide 
who  has  testified  that  he  heard  shots 
to  give  reasons  why  his  attention  was 
attracted  to  them.    2  A.L.R.  509. 

Prices;  valnes. 

Evidence  as  to  reasons  influencing  com- 
missioners in  making  apportionment 
of  representatives.    2  A.L.R.  1334. 

Value  of  real  property  at  time  tax  assess- 
ment was  made.    2  A.L.R.  1052. 

Care;  skill;  nesllcenee. 

Similar  acts  or  facts  in  negligence  cswi, 
see  infra. 

Negligence  of  driver  of  automobile.  2 
A.L.R.  896.  - 

Evidence  as  to  absence  of  guards  for  tem- 
porary platform  for  passengers  and 
of  failure  to  warn  of  danger.  2 
A.L.R.  1057. 

Evidence  of  failure  of  railroad  commis- 
sion to  approve  plan  for  temporary 
station  platform.    2.  A.L.R.  1057. 

Sncgestlve  facts. 

Evidence  of  exhibition  of  fright  by  wit- 
ness to  automobile  accident  to  show 
neglisrence  on  part  of  chauffeur.  '£ 
A.L.R.  896. 

—  pi^cantions  after  accident. 

Of  use  by  carrier  after  accident  of  tem- 
porary platform  to  bridge  space  of 
less  width  than  carrier's  experts  tes- 
tified to  knowledge  of.    2  .A..L.R.  1057. 

Clrcnmstances. 

In  action  for  injury  to  passenger.  '£ 
A.L.R.  1057. 

Similar  acta  or  facta. 

Annotation. 

Inequality  of  former  apportionment  act*. 
2  A.L.B.   1343. 

Evidence  of  fast  driving  by  chauffeur  on 
other  occasions  in  action  for  injury 
to  guest  by  overturning  of  automo- 
bile.   2  A.L.R.  896. 

Other  acts  of  carriers'  employees  or 
agents.    2  A.L.R.  10?. 

—  other  criaaes. 

Annotation. 

Proof  of  entire  conversation  containing 
alleged  confession  sltoirtng  commis- 
sion of  other  offenses.  3  A,L.B. 
1029. 

Illegal  sale  of  liquor  by  one  charged  with 

murder.    2  A.L.R.  6^9. 
Killing  of  another  by  same  act.    2  AL.R. 

693. 


Rehnttsl. 

Criminal  cases. 


2  A.L.R.  509. 
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Crimiasl  matters  (eaeMUly.- 

Evidence  to  show  identity  of  acta  where 
former  acqnittal  is  pleaded.  2  A.L.R. 
593. 

Testimony  as  to  condition  of  body  of  de- 
ceased in  prosecution  for  homicide.  2 
A.L.R.  509. 

XI.    Welcbt,  effeott  and  saAcieBcy. 

Ta  ceaeral. 

SufBciency  to  sustain  verdict  or  findinar  on 
appeal,  see  Appeal  and  Error,  v. 

Instmctions  as  to.    2  A.L.R.  896. 

PosltlTe  atnd  sesatlTO. 

Evidence  that  witnesses  did  not  hear  con- 
tract  made.    2  A.L.R.  1160. 

Trand. 

Fraud  in  settlement  of  action  without  con- 
sent of  attorney.    2  A.L.R.  449. 

Necessity  of  clear  and  convincing  evidence 
of  fraud.    2  A.L.R.  1609. 

Ifecliceace. 

Negligence  of  str^t  railway  company  in 
maintaining  trolley  poles  in  center  of 
street.    2  A.L.R.  487. 

Marriace. 

Sufficiency  of  evidence  to  entitle  plaintiff 
to  decree  of  divorce.    2  A.L.R.  1617. 

Between  white  man  and  colored  woman.  2 
A.L.R.  438. 

Docmaents  ceuerally. 

Recital  of  consideration  in  deed.  2  A.L.R. 
411. 

Production  of  judgment  in  suit  for  its  en- 
forcement.   2  A.L.R.  1667. 

Mlsoellaaeon*  civil  cases. 

Sufficiency  of  evidence  to  sustain  decree 
finding  contempt    2  A.LJt.  161, 

Sufficiency  to  support  finding  of  account 
stated.    2  A.L.R.  67. 

Sufficiency  of  evidence  to  overcome  valua- 
tion by  tax  officers  of  mining  pros- 
pect.   2  A.L.R.  1546. 

Conclusiveness  of  agttit's  statement  of 
payment  of  renewal  premium  for  in- 
sured.    2  A.L.R.  1668.   ' 

Criminal  cases. 

Insufficient  evidence  as  no  evidence.  2 
A.L.R.  1220. 

Right  of  jury  to  consider  statements  of  ac- 
cused contradicting  his  testimony  for 
their  evidential  weight.  2  A.L.R. 
509. 

-•  oireMmstaatlal  evidence. 

When  circumstantial  evidence  is  sufficient 
to  sustain  conviction.    2  A.L.R.  1220. 


—  homicide. 

AnnotaUon. 

Attempt  to  conceal  or  diapoae  of  hody  an 
evidence  connecting  accused  tcith 
homicide.  2  A.l,.B.  1927  (with  case 
on  page  1220). 

Amount  of  evidence  required  to  sustain 
conviction  of  murder  in  second  de- 
gree.   2  A.L.R.  1220. 

XII.  Variamoe. 

Annotation. 

What  fonttitutea  variance  hetteeeH 
pleading  and  proof  of'  defamatory 
words.  2  .i.L.R.  307  (with  case  on 
page  306). 

Criminal  cases.    2  A.L.R.  360. 


EXCEPTIONS. 


To  raise  question  on  appeal,  see  Appeal 

AND  ERROR,  IV. 

Taking  during  trial,  see  Trial,  I. 

Construing  general  statutes  as  containing. 
2  A.L.R.  1859. 


e«  » 


EXCESSIVE  BAOOAOE. 

Of  passenger,  see  Carriers,  I. 
*«♦ 

EXCHANGE. 

Annotation. 

Stoclc    exchange   seat   as  a    tool   vMMn 

meaning     of     Behtar'e     BxMn/pUon 

Laws.     2  A.L.B.  637. 


e«» 


EXCISE. 

License  for  sale  of  liquor,  see  iNTonoAf- 
iNG  Liquors. 


EXCin.FATORT  STATEHENTS. 

Annotation. 

AdmiasibiUty  of,  a»  pmrt  of  entire  conver- 
sation containing  alleged  confession. 
2  A.Ut.  1032  (uiiOt  etue  en  page 
101*) . 


et» 


'   EXECUTION. 

Exemption  from,  see  ExSMPTiONS;  Home- 
stead. 
Sale  under,  see  Judicial  Salb. 
Of  power,  see  Powers. 
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Annotation. 

Effect  of  return  made  after  return  day. 

2  A.L.B.   181    (teith  case  on  page 

177). 

Mandamus  to  compel  return  of  process. 
2  A.L.R.  177. 


EXBOUTOBS  ARS  ADMIlflSTBA- 
TOBS. 

In  cenerml^ 

Competency  as  witness  in  action  by  or 
against,  see  Witnesses. 

Adverse  nossession  against  executors.  2 
A.L.R.  36. 

Bond. 

Annotation. 

Ijeave  of  court  as  preivqutsite  to  action 
on.    ig  A.l,.B.  S63. 

Rlclits  and  powers. 

Right  of  administrator  selling  good  will 
of  his  intestate's  business  to  solicit 
trade  from  former  customers  of  in- 
testate.   2  A.L.R.  768. 

How  executor  may  obtain  possession  of 
bank  account  standing  in  name  of 
conservator  of  incompetent.  2  A.L.R. 
1664. 

Devolution  of  leasehold  property  on  per- 
sonal representatives.    2  A.L.R.  1698. 

Snlta  nCeotinK  ostat*. 
Personal  representative  as  proper  party 
to  suit    2  A.L.R.  281. 

^rorlval  of  Judgment  against  personal 
representatiTc. 

Against  personal  representative  alone.  2 
A.L.R.  1698. 

Where  bill  shows  absence  of  administra- 
tion.   2  A.L.R.  1698. 

Presontatlon  and  proof  «f  claims. 

Annotation. 

Filing  claim,  as  an  unsecured  one,  as  a 
waiver  of  mortgage  or  other  lien.  2 
A.L.B.  1182  (with  ease  on  page 
1129). 


♦  »» 


XXSMPIu&BT  DAMAGES. 

See  Damages. 


Annotation. 

What  are  "tools,"  "implements,"  "«a- 
struments,"  "utensUs,"  or  "appara- 
tus," %i>ithin  the  meaning  of  Debtor's 
Exemption  Laws.  2  A.L.R.  SIS 
(with  case  on  page  SH). 

Wlio  may  elalm. 

Who  is  a  mechanic  within  meaning  of 
statute.    2  A.L.R.  814. 


^»» 


EXPERT  EVISEXCE. 

See  Evidence,  VI. 

Annotation. 

Power  to  compel  expert  to  testify.     2 

A.L.R.    1S76    (with   case   on   page 

1S78) . 

Liability  for  breach  of  contract  to  testify 
as  expert.    2  A.L.R.  1673. 


*«» 


EXTRA  W«KK. 

Under  contract,  liability  for,  see   Con- 
tracts, IV. 

AftnotatioH. 

Bight  of  contractor  on  "cost  plus"  basis 
to  charge  for.  -2  A.L.B.  120. 


TAUILY  PURPOSE. 

Annotation. 

"Family  purpose"  doctrine  as  affecting 
lidbility  of  parent  for  iniurg  to 
child's  guest  by  negligent  operation 
of  autom.obile.    2  A.L.B.  900. 


FARMERS. 


Annotation. ' 

Farm  implements  as  tools  irithin  mean- 
ing of  Debtor's  Bxetnption  Lawe,  9 
A.L.B.  828,  830,  837. 


♦  »» 


*»» 


FARMXITG  UTEirSILS. 


EXEMPTIOH8. 

Homestead  exemptions,  see  Homestead. 
From  taxation,  see  Taxes,  II. 


Annotation. 

What  are,  fcithin  meanlnff  of  Venter's 

Eremption    Imws.      2    A.L.B.    S30, 

S37. 
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FEDEKAX.  COUBTS. 

Following  atate  decisions,  see  Courts. 
State  courts  following  decisions  of,  see 
Courts. 


*»» 


TEDSTBtAL  INCOME  TAX. 
See  Internal  Revenue. 
*»* 
PEDBRAI.  SVPREBfE  COURT. 

See  United  States  Supreme  Court. 


FEKCES. 

On  railroad  right  of  way,  see  Railroads, 
II. 

AmtotatUnta. 

Scope  and  ttnport  of  term  "oimer"  in 

statute*  relating  to  fences.    Z  A.t,.It. 

SOO. 
Aa  "public  place"  vMMn  requirement  a» 

to  posting  of  notice.    2  A.L.S.  lOOS 

(tttOt  case  on  page  JOOS). 


FERRIES. 


Annotation. 

Grant  of  perpetual  franchise.    S  A.L.S, 
llOS. 


nSEUTT  IHSmRANCE. 

See  Bonds. 


#»» 


FIERI  FACIAS. 

See  Execution. 


FIUNG. 

Of  claim  against  decedent's  estate,  see 
Executors  and  Administrators. 

Annotation. 

Noncompliance   with  .  statute    requiring 

filing  of  certificate  of  partHershtp  as 

affecting    right    to    nvatntain    action 

-      arising  out   of  tort.     2  A.L.R.    119 

(with  case  on  page  114). 


FUrDINCW. 

Prejudicial  error  as  to,  see  Affeal  and 
Error,  V. 


FIXES. 

For   contempt,   right   of   schools   to. 
A.L.R.  161. 


*»» 


FIREARMS. 

Annotation. 

Of  professional    guide   as    tools   within 

meaning     of     Debtor's     Exemption 

Laws.     2  A.L.R.  SZ». 


♦  «» 


FIRE  COMMI88IOIIRRS. 

Annotation. 

Power  to  employ  counsel.  9  A.lt.B.  1212 
(with  case  on  page  1209). 


FIRE  DEPARTMEHT. 

Annotation. 

Power  of  fire  commissioner*  to  employ 
counsel.     2  A.L.R.  1212. 

Right  to  use  for  payment  of  counsel  ap- 
propriation for  current  expenses  of. 
2  A.L.R.  1209. 


♦  »» 


FIRE  ESCAPES. 

See  Buildings. 

•  «» 

FIRES. 

Validity  of  statute  requiring  all  electrical 
wiring  to  be  in  accordance  with  na- 
tional  electrical  code.    2  A.L.R.  880. 


♦  «» 


FISHERIES. 

Annotation.  • 

fishermen's  boats  and  nets  as  tools  with- 
in Debtor's  Exemption  Laws.  2 
A.L.B.  S27. 


*«» 


FORCIBLE  ENTRT  AKD  DETAINER. 

Annotation. 

Scope  and  Import  of  term  "owner"  in 
statutes  relating  to  forcible  entry 
and  detainer.    2  A.L.R.  79S. 
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FOBECI4>8UKE. 

Of  mortgage,  see  Mortoage. 

« « » 

FOHEION  CORPORATION. 

See  Corporations,  V. 

♦  «» 

rOBEION  IJLMGVAGE. 

Annotation. 

Proof  of  entire  conversation  containing 

alleged    confeaaton    in.      2    A.L.H. 

1039. 


'  *«» • 

FORVSITURE. 

AnnotaMmu 

By  innocent  vendor  of  article  sold  con- 
ditionally and  vsed  bjf  vendee  In  vio- 
lation of  latr.  a  A.Ij.&.  ISee  (with 
case  on  page  1 S94:)  , 


<«» 


FORMER  JEOPARDT. 

See  Criminal  Law,  II. 

»« » , 

FOURDRT  MACHINERT. 

Annotation. 

As  tools  witHin  meaning  of  Debtor'^  Ex- 
emption lAluifi.    2  AJL.B.  S20. 


♦  <» 


FRANOHISE. 

Of  public  service  corporation,  see  Public 

Service  Corporations. 
Of  street  railway  company,  see  Street 

Railways. 


♦♦♦ 

FRAVS  Ain>  DECEIT. 

In  Election,  see  Elections. 
•  Sufficiency  of  evidence  of,  see  Evoknce, 
XI. 
Conveyances   in   fraud   of  creditors,   see 
Fraudulent  Conveyances. 
.    By  insured,  see  Insurance,  II. 

As  ground  for  rescission  of  contract  for 
purchate  of  land,  see  Vendor  and 
Purchaser. 

Matters  et  opinion. 
False  expression  of  opinion  as  fraud.    2 
A.L.R.  1390. 


Remedi**. 

AnnoUUlona. 

Vacation  of  divorce  decree  because  of 
collusion.    2  A.L.B.  714. 

Hetnetly  of  contractor  who  has  partially 
performed  before  discovering  fraud, 
as  to  character  or  amount  of  ^rork. 
2  A.t.R.  1390  (with  ease  on  page 
1300) . 

Application  of  doctrine  of  res  Judicata 
to  item  of  single  cause  of  action 
omitted  from  issues  through  fraud. 
2  A.L.R.  Oil  (icith  case  on  page 
S30). 

Fraud  or  misrepresentation  as  affecting 
estoppel  of  tenant  to  deny  landlord'n 
title.  2  A.L.R.  3S9  (with  case  on 
page  8S«) . 

Does  right  of  grantor  to  maintain  a  suit 
in  equity  to  set  aside  his  conveyance 
for  fraud  survive  to  his  heir.  'J 
A.L.R.  437  (with  case  on  page  4S,3j. 

Remedy  of  person  fraudulently  induced 
to  extend  credit.    2  A.L.R.  1390. 

Right  to  repudiate  contract  fraudulently 
induced.    2  A.L.R.  1390. 

Assumpsit  for  damages  for  fraudulently 
inducing  entry  into  contract  for  in- 
adequate compensation.  2  .  A.L.R. 
1390. 

As  sfround  for  rescission  of  contract.  2 
A.L.R.  423,  438. 

Effect  of  defendant's  fraud  to  preclude 
him  from  invoking  rule  against  split- 
ting cause  of  action.    2  A.L.R.  530. 


FRAUDULENT  CONVETANCE. 

In  general. 

Effect  of  keeping  amount  insufficient  to 
pay  existing  creditors.    2  A.L.R.  1433. 

Persons  converting  into  cash  and  new 
notes,  notes  assigned  to  them  in  con- 
sideration of  assignor's  support  as 
trustees  for  existing  creditors.  2 
A.L.R.  1433. 

Consideration. 

Annotation. 

Conveyance  in  consideration  of  future 
support.  2  A.L.R.  14.3S  (with  cases 
on   pages   1429,    1433,    1439). 

Fraudulent  intent  necessary  to  make  con- 
veyance for  value  fraudulent  as  to 
creditors.    2  A.L.R.  1433. 

Fraudulency  of  conveyance  without  con- 
sideration.   2  A.L.R.  1433. 

Conveyance  of  entire  property  for  future 
support  as  purely  voluntary.  2 
A.L.R.  1429.    . 

Uability  of  pnrckaser. 

Extent  of  recovery  against  purchaser.  '2 
A.L.R.  1433. 
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Bnfeaeatte&t  creditors. 

Annotation. 

Bight  to  attack  conregance  in  eonaidera- 
tton    of   future   support,     g    A.L.R, 


^»» 


TAAxmxnxsT  inteiit. 

As  essential  to  fraudnlency  of  convey- 
ance for  value.    2  L.R.A.  1433. 


FRSIOHT. 


Annotation. 

Carrying  freight  o»»  electric  rallu-ay  in 
street  or  highieay  as  additional  serv' 
itude.  2  A.L.It.  1*0*  (with  COM 
on  page  J89S}. 


TKEiawr  STATION. 

Carrier's  duty  to  maintain.    2  A.L.R.  975. 


FRENCH  HXEI.8. 


Annotation. 

Wearing   Khoes   ivith,    as   affecting  eon- 
trfbutory  negUgence.  2  A.L.R,  10*9. 


<«» 


FURNITURE. 

Annotation. 

Aa  a  tool,  instrument,  or  implement 
within  meaning  of  Debtor's  Exemp- 
tion Laies.     S  A.L.R.  829. 


FUTURE  SUPPORT. 

See  Support. 


Recovery  of  wagrer  from  stakeholder  be- 
fore money  is  paid  over.  2  A.L.R. 
902. 

Judicial  notice  of  meaning  of  signs  and 
characters  used  by  {^ambling  profes- 
sion.   2  A.L.R.  340. 

Evidence  in  action  for  money  alleged  to 
have  been  lost  at  gambling  by  third 
person  ^nthont  pUintiffs  consent.  2 
A.L.R.  340. 

Sufficiency  of  verdict  in  action  for  money 
alleged  to  have  been  lost  at  gambling 
by  third  person  without  plaintiff's 
consent.    2  A.L.R.  340. 

Liability  of  persons  concerned  as  agents 
in  conducting  gambling  sjrstem  by 
'which  money  of  one  person  is  lost  at 
gambling  by  another.    2  A.L.R.  340. 

♦»» 


OABAOE. 


Annotation. 

Negligence  in  booking  automohile  from, 
2  A.L.R.  ISOl. 


OARNISHHENT. 


Agaiaat  wliom. 

AnnotaUond 

Right  of  municipal  corponttion  to  waive 
immunity  from  garnishment.  S 
A.L.R.  mS9  (uMh  ease  on  page 
1683) . 

Liability  of  municipality  to  garnishment. 
2  A.L.R.  1583. 

Wliat  snbjoot  t*. 

Annotation, 

Money  due  only  on  further  performance 
of  contract  by  debtor  as  subject  to 
garnishment.  9  A.L.B,  000  (tcith 
case  on  page  SO*) . 

Property  fraudulently  conveyed  by  debtor. 
2  A.L.R.  1483. 


GAMBUNO. 


See  Gaming. 


♦  «» 


OAMXNO. 

Annotations. 

Betting  on  result  as  disqualifying  Juror. 

2  A.L.R.   813    (with  case  on  page 

811). 
Bight   of  otener  to   recover  his  money 

gambled   away    by   another  without 

authority.    9  .A.L.R.  3*S  (with  case 

on  page  3*0). 


GAS. 

In  geaeral. 

Annotation. 

Orant  of  perpetual  franchise, 
1106. 


2  A.L.R. 


Liability  of  .patron  towards  employee  of 
gas  company.  OMstakenly  entering 
premises.    2  A.L.R.  1387. 

Compnlsorjr  serrlee. 
Duty  to  extend  mains  to  consumer's  prem- 
ises.   2  A.L.R.  975. 
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OEnntAi.  DEmrBBEB. 


OBAXT. 


Sufficiency  of,  to  raise  question  of  mis- 
joinder of  causes  of  action.  2  A.L.R. 
211. 


*»* 


OEHEBAI.  DEMIAXil. 

See  Denials. 


♦  »» 


GEIIERAI.  XAKAGEB. 

Power  of,  to  assent  to  account  stated. 
A.L.B.  67. 


♦  »» 


OBRBTHAKDEK. 

Annotation. 

A.8   ground   for  {nvalidaUng   apportion' 

ment  of  representatives.     Si   A.L.B. 

1337   (wUhcase  on  page  133*). 


GIFTS. 

Annotation. 

Rights  and  duties  of  life  tenant  tcith 
fmirep  to  maKv.  2  A.Ii.B.  1276, 
1810  (with  case  on  page  1837). 


*■» 


GONG. 

Annotation. 

Effect  of  failure  to  sound  gong,  ete.,  on 
liability  of  interurban  road  for  JMl- 
ing  or  injuring  live  stoek  running 
at  large.    »  A.Ij.R.  lOO. 


Annotation. 

Of  perpetual  franeiiise  to  publte  tertiee 

corporation.     2   A.L.R.   HOB    (with 

case  on  page  1099) . 


♦  »» 


GBATVITOVS  SERVICES. 

As  element  of  damages  recoverable  by 
husband  for  injuries  to  wife.  2 
A.L.R.  686. 


#«» 


GREAT  POX. 

See  Vensreal  Disease. 


*»» 


gristmux.. 

AnnMation. 

As  "public  place"  uHthin  requirement  as 
to  posting  of  notice.    2  A.l.R.  lOOS. 


4»» 


GROSS  HEGUGEMCE. 

Making  gross  negligence  element  of  lia- 
bility for  injury  to  guest  by  overturn- 
ing of  automobile.    2  A.L.R.  896. 


<■» 


GUARANTY. 

Of  fidelity  of  employees,  see  Bonds. 

Effect  on  negotiability  of  noto  of  printed 
but  unsigned  guaranty  on  bade  2 
A.L.R.  135. 


GOOD  FAITH. 

Of  grantee  to  whom  property  is  conveyed 
in  fraud  of  creditors;  materiality.  2 
A.L.K.  1433. 


GOOD  wnx. 


Effeet  of  sale  or  tranif er. 

Right  of  administrator  selling  good  will 
of  his  intestote's  business  to  solicit 
trade  from  former  customers  of  in- 
testate.   2  A.L.R.  768. 


GRADE. 

Fixing  and   changing  street   grade,   see 
Highways. 


GVARDIAir  AHD  WARD. 

Appointmeat. 

Annotation.. 

Subsequent  appointment  of  guardian  eta 
€ruring  invalidity  of  prior  sale  of 
ward's  property.  2  A.L.R.  ISOS 
(with  case  on  page  1S9S) . 

Sufficiency  of  aUegation  of  appointment. 
2  A.L.R.  1658. 

Sale  of  'ward's  lamd. 

Annotation. 

Subsequent  appointment  of  guardtutt  a» 
curing  invalidity  of  prior  aale  of 
ward's  property.  2  A.L.R.  ISOS 
(trith  ease  on  page  ISSS). 


Voidability  of  sale  by  guardian  wliose 
appointment  is  not  evidenced  by  writ- 
ing:.   2  A.L.R.  1658. 

Lil>eral  construction  of  statute  as  to  sale 
of  land  by  g:uardian.    2  A.L.R.  1568. 

Validity  of  judgment  based  on  sale  by 
guardian  of  infant's  land  in  absence 
of  allegation  as  to  guardian's  ca- 
pacity.   2  A.L.R.  1658. 

Bonds  mmA  liability  fhereom. 

Annottttion, 

Leave  of  coitrt  as  prerequiaite  to  action 
on.     9  A.L.B.  609. 


*«» 


GUEST. 

Annotation. 

IXability  of  parent  for  injury  to  child'* 

guest  by  negligent  operation  of  car. 

2  A.L.B.  900   (■wih  oases  on  pages 

891,  899). 

Contributory  negligence  of  guest  riding 
in  automobile.    2  A.L.R.  891. 


OVIDES. 

Annotation. 

Canoe  and  firearms  of,  as  tools  rpithin 

meaning     of     Debtor's     Exemption 

Laws,     a  A.L.R.  823. 


QVK. 


Sec  FiBEARMS. 


■■♦*» 


HABEAS  CORPUS. 

Annotation. 

Bight  of  one  detained  pursuant  to  quar- 
antine to  habeas  corpus.  9  A.L.B. 
ISiS  (vHth  ease  on  page  1689) . 


■♦«» 


RACKS  AND  CABS. 

Annotation. 

Cab  as  a  tool  or  implement  tvithin  mean- 
ing of  Debtor's  Exen^ption  Laws.  9 
A.L.B.  838. 


♦  »» 


HARNESS. 

Annotation. . 

As  tools  icithin  meaning  of  Debtor's  Ex- 
emption Laws.     9  A.L.B.  899. 


HARVESTER. 

Annotation. 

As  a  farnting  utensil  u-ithin  meaning  of 

Debtor's  Exemption  Laws.    9  A.L.B. 

830. 


♦  »» 


HATCHET. 

Anni^ation. 

As  a   tool  xeithtn   meaning   of  Debtor's 
Exemption  Lairs.     S  A.L.R.  8*0. 


HEAIkTH. 


Representation  or  warranty  by  insured  as 
to,  see  Insurance,  II. 

Powers  vt  board  of  hoaltb. 

Annotation. 

Power  of  health  commissioners  to  em- 
ploy counsel.     3  A.L.R.  1213. 

Jurisdiction  to  detain  person  incorrectly 
suspected  of  having  contagious  dis- 
ease.   2  A.L.R.  1539. 

Qnarantime. 

Annotations. 

Compulsory  examination  for  venereal 
disease  in  interests  of  health.  9 
A.L.B.  1333  (with  case  on  page 
1397) . 

Bight  of  one  detained  pursuant  to  quar- 
antine to  habeas  corpus.  9  A.L.B. 
1S43  (u-ith  case  on  page  1639). 

Constitutionality  of  statute  authorizing 
arrest,  and  detention  of  person  sus- 
pected of  having  contagious  disease. 
2  A.L.R.  1539. 


-f*^ 


HEAI.TH  COMMISSIONERS. 

9    A.L.B. 


Annotation. 

JPoicer    ta    employ    counsel. 


1912. 


*»» 


HEARING. 

Necessity  of,  to  constitute  due  process  of 
law,  see  CONSTITUTIONAL  Law. 

Effect  of  consent  decree  without  hearing 
to  estop  parties.    2  A.L.R.  827. 


HEARSAY  EVIDENCE. 

See  Evidence,  IX. 


As  to  descent  and  distribution  to,  see  De- 
scent AND  Distribution. 

Annotations. 

Does  right  of  gratUor  to  tnaintain  a  suit 
in  equity  to  set  aMde  his  conveyance 
for  cause  survive  to  his  heir.  3 
A.L.R.  4:81  (with  ease  on  page 
*S3). 

Statute  of  lAmitations  or  laches  as  har  to 
suit  by,  to  set  aside  conveyance  or 
transfer  by  ancestor.  3  A.L.R.  447 
(with  ease  on  page  43S) . 

Issuance  of  scire  facias  against  heirs  of 
deceased  judgment  debtor.  2  A.L.R. 
1698. 

Meaning  of  phrase,  "heirs,  executors,  ad- 
ministrators, and  assigns."  2  A.L.R. 
855. 

Adverse  possession  against.    2  A.L.R.  86. 

Right  of  heirs  to  maintain  ejectment 
where  title  is  in  trustee.    2  A.L.R.  36. 


RIGH-HEEIXD  SHOES. 


Annotation. 

As  affecting  contributorif  negligence.     2 

A.L.R.    1049    (with    case    on    page 

1046) . 


HIGHWAY  COMMISSIONEBS. 

Annotation. 

Power    to    employ    counsel.      3    A.L.R. 
1213. 


♦  »» 


HIGHWAYS. 

In  general.  * 

As  boundaries,  see  Boundaries. 
Additional  servitude  in,  see  Eminent  Do- 
main. 

Obtaining  title  by  adverse  possession  to 
triangle  at  intersection  of  streets.  2 
A.L.R.  1364. 

Establishment  of. 

Establishment  by  dedication,  see  Dedica- 
tion. 

Annotations. 

Scope  and  import  of  term  "owner"  ir^ 
statutes  feinting  to  opening  of 
streets  or  liighirays.     3  A.L.R.    ~SS. 


i^onaiiiunonatuy  oj  muaiuory  provtston 
as  to  political  c^trporations  or  divi- 
sions which  shall  bear  cost  of  estab- 
lishing or  maintainltm  Mghtoatfs.  3 
A.L.R.   740. 

Titl«|  uses. 

Annotations. 

(3rant  of  perpetual  franchise  to  occupy 

streets.     3  A.L.R.    IIOS    (with  case 

on  page  1099) . 
Trolley  poles  in  street  as  nuisance.     Z 

A.L.R.     490     (with    case    on    page 

487). 

Accommodation  of  passenger  and  traffic 
as  purpose  of  city  street.  2  A.L.R. 
1398. 

Improvement;  rep«irs. 

Annotation. 

Contattntionallty  of  statutory  provision 
{IS  to  political  corporations  or  diiri- 
siona  which  shall  bear  cost  of  estab- 
lishing or  maintaining  highirays.  H 
A.L.R.  740. 

Requiring  county  to  give  bond  for  pay- 
ment of  interest  on  money  loaned  by 
state  to  township  for  road  improve- 
ment.   2  A.L.R.  726. 

Cliange  of  grade. 

Annotatimi. 

Scope  and  import  of  term  ••owner"  tn 
statutes  relating  to  change  of  gradf- 
of  streets  or  higlnraijs.  2  .i.L.R. 
7SS. 

Defects;  liability  for  injuries  to  travel- 
ers —  municipality  or  conmty. 

Annotation. 

Resx>on-sihility  of  county  for  in}%tnj  front 

defect    in    highu-aij.      3    A.L.R.    721 

(with  case  on  page   'IS). 

Defect  as  part  of  original  plan.  2  A.L.R. 
487. 

Liability  of  county  for  negligence  of  of- 
ficer in  repairing  washouts.  2  .A..L.R. 
718. 

Effect  of  failure  of  municipality  to  abate 
danger  to  charge  it  with  liability  for 
injury.    2  A.L.A.  487. 

Injury  by  trolley  pole  in  center  of  high- 
way.   2  A.L.R.  487. 

—  street  railnray. 

Liability  of  street  railway  company  for 
injury  to  traveler  by  trolley  pole  ip 
center  of  highway.    2  A.L.R.  487. 

—  contributory  negligence. 

At  railroad  crossing,  see  Railroads,  II. 

Wearing  high-heeled  shoes  on  icy  side- 
walk, instruction  as  to.  2  "A.L.R. 
1046. 
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AbandoBinemti  Taoation. 

Annotation, 

Effect  of  abandonmera  or  vacation  of 
highwiiy  before  conveyance  on  ques' 
tlon  whether  deseription  veith  refer- 
cnce  to  highway ■  carries  title  to  cen< 
ter  or  side  of  highway,    g  A.L.B.  33. 

TtiKhw^y  of&eera. 

Annotation. 

Power    to    employ   eounael.     S    A.L.B. 


121». 


•  ■» 


BOB. 

Annotation. 

Aa  a  tool  within  meaning  of  Debtor'e 
Exemption  lAtwe.    9  A.L.B.  S40. 


'♦»» 


Self-defamae. 

Unintentionally  killing  wife  in  defending 
oneself  against  uiuawf  ol  attack  of  an- 
other.    2  A.L.R.  593. 

Apprehension  of  daiig«r;  necessity  of  act. 
2  A.L.R.  509. 

^dvty  to  retreat. 

itnnotoMon. 

Duty  to  retreat  to  wall  a*  affected  tty 
illegal  character  of  premises  on 
which  homicide  occurs.  3  A.L.R. 
618  (with  case  on  page  B09) . 

In  general.    2  A.L.R.  509. 

Question  for  jury  as  to.    2  A.L.R.  6.09. 

Erldeaee  —  admlasiblUt7. 

Evidence  of  other  crimes.    2  A.L'.R.  593. 
Proof  of  character  of  deceased.    2  A.L.R. 

593. 
Condition  of  body  of  other  person  killed  by 

same  act.    2  A.L.R.  693. 


HOUDAT. 

Annotation. 

Expiration   of  ineuranoe  policy  on.     2 

A.Ii.R.    1601     (with    ease    on   page 

1597) . 


*«» 


ROVESTEAD. 

■ 

The  exeaiptloa.  - ' 

Annotation. 

Scope  and  intport  of  term,  "owner"  in 

homestead    exemption    atatittes.      8 

A.L.R.   793. 


—  wifflciwimy. 

Annotation. 

Attempt  to  conceal  or  dispose  of  hodiy 

as  evidence  connecting  accused  with. 

2  A.L.R.  1227    (with  case  on  page 

1220) . 

Sufficiency  of  evidence  to  take  question  to 

jury.    2  A.L.R.  593. 
Amount  of  evidence  required  to  sustain 

conviction  of  murder  in  second  degree. 

2  A.L.R.  1220. 

Remarka  of  proaeontor. 

Prejudicial  error  in.    2  A.L.R.  509. 


HOmciSE. 

In  gemeraL 

Evidence  in  prosecution  for,  see  Evidence. 

Dying  declarations,  see  Evidence,  IX. 

Matters  as  to  jury,  see  Jury. 

Instructions  in  prosecution  for,  see  Trial, 
III. 

Witnesses  in  prosecution  for,  see  Wit- 
nesses. 

Annotation. 

Acquittal  on  charge  as  to  one  as  bar  to 
charge  as  to  the  other,  where  one 
person  is  hilled  by  oats  directed  at 
another.  2  A.L.R.  80S  (with  case 
on  page  693). 

One  assisting  murderer  to  escape  as  an 
accessory.    2  A.LJt.  1220. 

KUllnc  wklle  encased  la  unlawful  act. 

Unintentionally  killing  a  person  by  shoot- 
ing at  another  with  malice.  2  A.L.R. 
593. 


HOOF  SKIRTS. 

Annotation. 

Wearing  hoop  skirts  as   affecting   con- 
tributory negligence.  2  AJi.B.  1049. 


♦  »» 


HORSES. 

Annotation. 

As  a  tool  or  implement  ttrithin  meaning 

of    Debtor's    Exemption    Laws.      2 

A.L.R.  830. 


HOTEL. 

Annotation. 

As   "public  place"    within  requirement 

as  to   posting  of  notice.     9  AJL.B. 

lOOS. 
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HOTTSES  OF  IXX  FAME. 

See  Disorderly  Houses. 


#«♦ 


Himxiiio. 

Annotation. 

Scope  and  import  of  term  "owner"  in 
atatutea  penalizing  huntino  without 
permiaHon  of  owner.    3  A.L.B.  799. 


^»» 


HVSBAND  AHD  WIFE. 

Divorce  or  separation,  see  Divorce  and 

Separation. 
Conclusiveness    of    judgment    upon,    see 

Judgment,  II. 

UsUUt7  of  kasbrad. 

Annotation. 

Owner's  prenenre  in  antomohtte  operat- 
ed by  wife  as  affecting  former's  llo- 
btHty  for  injury,     g  .4.L.a.  SSS. 

XisblUt7  of  wife. 

Annotation. 

.Authority  of  husband  to   bind   wife  by 


assent  to  account  stated. 
SI. 


»  A.l.It. 


Propartj  rl(btst  tranBmetloas  b«twa«m. 
Wife's  right  of  dower,  see  Dower. 

Annotations. 

Civil  liability  for  conspiring  to  aid  htis- 
band  to  defraud  wife  of  her  rights 
in  his  property-  2  A.L.S.  292  (with 
case  on  page  2S1). 

Should  otmershlp  of  property  be  laid  in 
the  husband  or  wife  in  an  indictment 
for  larceny.  2  A.L.B.  HS2  (with 
case  on  page  3S0). 

—  •state  by  eatlretie*. 

Liability  of  wife's  interest  to  judgment 
against  husband.     2  A.L.R.  1698. 

CJonveyance  to  husband  and  wife,  and  the 
"survivors,  personal  representatives, 
and  assigns.''    2  A.L.R.  1698. 

—  eoBiBiaalty  pvoperty. 

Annotation. 

Should  otmershlp  of  property  be  laid  in 
the  husband  or  wife  in  an  indict- 
ment for  larceny  in  conimunity 
property.    2  .4.X..A.  3S4. 

—  wife's  separate  estate. 

Annotation. 

Should  owitcrshlp  of  property  be  laid  in 
the  husband  or  wife  in  an  indict- 
ment for  larceny  of  her  separate 
property.  2  A.L.R.  362  (with  ease 
on  page  .3S0). 


Retrospective  effect  of  statute  limiting 
right  of  minor  married  woman  to  con- 
vey her  property.    2  A.L.R.  331. 

•••diivaets  betweem. 

Agreement  for  separation,  see  Divorce 
AND  Separation. 

Contract  as  to  custody  and  maintenance 
of  child.    2  A.L.R.  689. 

Enforcing  for  benefit  of  husband  contract 
between  husband  and  wife  as  to  prop- 
erty rights.    2  A.L.R.  689. 

^eoaTeyaaees  to  tblrd  persoaa. 

Statutory  right  of  married  persons  to  con- 
vey real  property  as  a  vested  right. 
2  A.L.R.  331. 

Retrospective  effect  of  statute  limiting 
right  of  minor  married  woman  to 
convey  her  property.    2  A.L.R.  331. 

—  aateaaptlal  eoatimeta. 

Personal  representative  of  husband  as 
proper  party  to  sue  persons  conspir- 
ing witn  decedent  to  dissipate  his 
property  so  as  to  deprive  wife  of  bene- 
fit of.    2  A.LR.  281. 

Liability  of  persons  participating  in  con- 
spiracy with  man  to  deprive  wife  of 
benefit  of.    2  A.L.R.  281. 

Aetleas  ~-  by  basbaad. 

For  injuries  to  wife  or  loss  of  her  services. 
2  A.L.R.  586. 

Conclusiveness  of  judgment  in  action  by 
woman  for  personal  injuries  in  subse- 
quent action  by  her  husband  for  dam- 
ages resulting  to  him  from  such  in- 
juries.   2  A.L.R.  686. 

Measure  of  damages  recoverable  by  hus- 
band for  injuries  to  wife.  2  A.L.R. 
586. 

—  by  wife. 

Husband  as  party  to  action  by  wife  for 
personal  injuries.    2  A.L.R.  686. 


ICE. 

On  sidewalk,  see  Highways. 


lOHOBAHCE. 


Annotation. 

Aftplication  of  doctrine  of  rem  Judicata 
to  single  cause  of  action  omitted 
from  issues  through  tgnonutce.  2 
A.L.B.  S.34. 


IIXEOAUTT. 


Of  contract,  see  Contracts,  III. 
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AnnotaUon. 

XJBe  ot  term,  "is»tie"  as  inctuding  illegU- 
imate  dMdren.    »  A.L.R.  072. 

Burden  of  showing  that  bastard  children 
receiving  deed  from  father  to  detri- 
ment of  legitimate  children  were  pur- 
chasers for  value.    2  A.L.R.  438. 

Limitation  of  time  for  action  by  legitimate 
heira  to  recover  property  convened  by 
their  ancestor  to  his  bastard  children. 
2  A.L.R.  438. 


XIXFAlfi;. 

Houses  of,  see  DiaoROERLY  Houses. 

»«» 

nX  HEALTH. 
Pregnancy  of  insured  as.    2  A.L.R.  1503. 

*«» 

ncMiJinTT. 

From  garnishment,  see  GARNisauEMT. 


nCPARTIAI.  JUDGE. 

iggesting  compi 
as.    2  AL.R.  1067. 


Judge  suggesting  compromise  daring  trial 
-      L.R. 


♦  »» 


IMPEACH3CEHT. 

Of  witnesses,  see  Witnesses. 

•<-• 

mpXiEiiEirrs. 

AnnotaUvn. 

What  are  "{tnplements"  wUhln  meaning 

of    Behtor'H    Sxemptton    Zmws.      2 

A.L.R.  818. 


nCPUBD  EXCEPTIONS. 

Construing  general  statutes  as  containing 
exceptions.    2  A.L.R.  1359. 


nUPUED  REPEAL. 

Of  statute,  see  Statutes. 


Definition  of.    2  A.L.R.  1220. 


INCIASITRE. 


As  essential  to  adverse  possession,  see  Ad- 
TBRSE  Possession. 


•  «» 


INCOME  TAX. 

Federal  income  tax,  see  Intbrnai.  Reve- 
nue. 


XHCOMPETEHT  PEBSOHS. 

Infants,  we  Infants. 
Imqnlsttlom  proeeediass. 

Annotation. 

Privileged  natwv  of  atatem^nt  or  teiUt- 
tnony  in  htnacy  proceeding.  g 
A.Mj.H.  1S82  (with  case  on  page 
1879) . 

Presumption  of  finding  of  statutory  re- 
quirement as  to  probable  injurv  where 
alleged  incompetent  was  not  brought 
before  commissioners.    2  A.L.R.  1679. 

Deeds  by. 

.innotatlon. 

Does  right  of  grantor  to  maintain  a  suit 
in  equity  to  set  aside  his  conveyance 
on  ground  of  mental  Incompetency 
survive  to  his  heir.     2  A.L.R.  4.37. 

Comservstov  of. 

Notice  to  bank  of  trust  nature  of  account 
standing  in  name  of  conservator  of 
incompetent.    2  A.L.R.  1664. 

How  executor  may  obtain  possession  of 
bank  account  standing  in  name  of 
conservator  of  incompetent.  2  A.L.R. 
1664. 

Right  of  bank  to  pay  deposit  standing  in 
conservator's  name  to  executor  of  in- 
competent  without  authority  of  con- 
Mrvator.    2  A.L.R.  1664. 


*»* 


IHCOMPLETE  COMFESSIOir. 

Annotation. 

Admissibility  of  conversation  containing. 


2  A.L.R.  1037. 


♦  «♦ 


INDEBITATUS  ASSUMPSIT. 

See  Assumpsit. 
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UmBBTEDllBSS. 

Of  state,  see  States. 

««» 
xmncHiTT. 

Rights  of  sheriff  levying  execution  under 
contract  for  indemnity.    2  AL.B,  184. 


ZHDionoaiT. 


Vsrlamoe. 

Variance  between  allegations  and  proof, 
2  A.L.R.  350. 

For  lareeny. 

Annot€ition. 

Should  menerahip  of  pntpertft  te  UUd  in 
the  huaband  or  vHfe  in  an  indict- 
ment for  Unveny.  2  A,Zi.It.  SOU 
(ttlth  oaae  on  page  8BO) . 

For  larceny  of  proi>erty  belonging  to  mar* 
ried  woman.    2  A.L.K.  860. 


♦  «» 


IHIHlRSEBniHT. 

Of  not^  see  Bnxs  and  Nom. 


XHBQITAUTT. 


Of  apportionment  of  representatives,  Be« 

EUBCTION  DiSTBICTS. 


UfTAHTS. 


la  geaeral. 

Guardianship  of,  see  Guardian  and  Wasd. 
Contributory   negligence  of,   see   Negli- 
gence. 
Emancipation  of,  see  Pabent  and  Chilo. 
Adoption  of,  see  Pabent  and  Child. 

Annotation. 

AdmtaMbilitif  of  complaint  by  infant  vie- 

tlm  of  rape  who  ia  incOTnpetent  to 

testify.    2  A.Ii.B.  1S28. 

Incapacity  to  commit  crime.     2  A.L.B. 

1369. 
Necessity  for  seven-year  old  child  giving 

notice  of  injury  to  municipality.     2 

A.L.B.  1369. 

Smpport  of  and  care  for. 

Public  policy  as  to  contract  respecting.    2 
AXJt.  689. 


Castody  of. 

Validity  of  contract  as  to.    2  A.L.R.  689. 
In  case  of  separation  of  father  and  moth- 
er.   2  A.L.R.  689. 

Disabilities. 

Incapacity  to  appoint  agent  or  attorney. 
2  A.L.R.  1359. 

Retrospective  effect  of  statute  limiting 
right  of  minor  married  woman  to  con- 
vey her  property.    2  A.L.R.  -331. 

m.  dlaafBrmaaoe  of  coatraet. 

Annotation. 

Does  right  of  grantor  to  nULliMain  a  «uf( 
in  equity  to  set  aside  his  conveyance 
on  ground  of  infancy  survive  to  his 
lietr.    2  .4X.B.  *3T. 

Sale  of  real  estate  at. 

Annotation. 

Subsequent  appointment  of  guardian  as 
ctirlng  invtUidity  of  prior  sale  of 
ward's  property.  2  A.Jj.B.  1S«S 
(lelth  case  on  page  ISSS) . 

Validity  of  judgment  based  on  sale  by 
guardian  of  infant's  land  in  absence 
of  allegation  as  to  guardian's  ca- 
pacity.   2  A.L.R.  15S8. 

Liberal  construction  of  statute  as  to  sale 
of  land  by  guardian.    2  A.L.R.  1558. 

Effect  of  purchase  by.  judge  of  court  in 
which  proceeding  "for  sale  was  insti- 
tuted.   2  A.L.R.  1558. 

Voidability  of  sale  by  guardian  whose  ap- 
pointment is  not  evidenced  by  writing. 
2  A.L.R.  1668. 


•  «» 


XKFECTIOtrS  DISEABES. 

See  Contagious  and  Infectious  Diseases. 


TtfrOMMATiOm. 

For  criminal  offense,  see  Indictubnt,  BXC 

#■» 

IKFORMEBS. 

Annotation. 

Privilege     of    communicationa    to.       9 
A.I1.R.   1*22. 


XltHERITAirOB. 


In  general,  see  Descent  .\nd  Distbibtt- 
tion: 
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Klsht  to,  and  when  granted. 

Annotati<m. 

Against  cutting  of  timber  by  cotenant.    2 
A.L.R.  10O2. 

Enjoiningr  pirating  of  news  by  rival  news 

agency.    2  A.L.R.  293,  317. 
Unfair  competition.    2  A.L.R.  293,  317. 

Vlolatiott  of. 

Contempt  in  violating;  fine;  restitution.    2 
AL.R.  161. 

Aotlon  on  bond.  ' 

Annotation. 

Leave   of  court   as  prerequisite   to.     S 
A.L.-R.  676. 


INQUISITION. 

As  to  insanity,  see  Incompetent  Persons. 


INSANE  PERSONS. 

See  Incompetent  Persons. 


INSOLVENCY. 


In  general,  see  Assignment  for  CreoiT' 

ORS;  Bankruptcy. 
Of  corporation,  see  Corporations,  tV. 

Annotation. 

Mffect  of  grantor's  solvency  on  question 
of  fraud  as  against  creditors  of  con- 
veyance in  consideration  of  future 
support.     2  A.L.R.  1*4:9. 


INSTAUMENTS. 


Annotations. 

Divisibility  of  contract  to  furnish  mette- 
rial  for  specific  construction  to  be 
deUvered  in.  2  A.L.R.  «S7  (with 
*  case  on  page  OS6)  . 

Contract  for  sale  of  goods  deliverable  in, 
as  entire  or  divisible.    2  A.L.R.  643, 

Severability  of  contract  for  sale  of  goods 

in.    2  A.L.R.  678. 
Time  for  payment  of  goods  delivered  in. 

2  A.L.R.  685. 


»»» 


INSTR1TCTIONS. 

In  general,  see  Trial,  III. 
2  A.L.R.— 111. 


Annotation, 

What  are  "instrufnents"  %oithtn  meaning 

of    Debtor's    Exemption    Laws.      2 

A.L.R.  SIS. 


♦  «» 


.  nrSUBANCE. 

I.  Inanrable  interest. 

Designating  as  beneficiary  person  not 
bearing  relationship  required  by  by- 
laws.   2  A.L.R.  1676. 

H.  The  polley  or  eontraot. 

By  laws. 

Designating  as  beneficiary  person  not 
bearing  relationship  required  by.  2 
A.L.R.  1676. 

Henew&l. 

Estoppel  to  claim  forfeiture  for  nonpay- 
ment of  premium  for.    2  A.L.R.  1597. 

Agent's  practice  as  to  giving  personal 
credit  for  premiums  for,  as  waiving 
condition  req^uiring  their  payment  be- 
fore expiration  of  policy.  2  A.L.R. 
1597. 

Receipt  of  premium  for,  with  knowledge 
of  collection  after  expiration  of  policy 
as  abrogfating  condition  as  to  time  of 
payment  in  case  of  future  renewals. 
2  A.L.R.  1597. 

Agent's  transmission  of  amount  of  un- 
collected premium  for  renewal  as  ef- 
fecting renewal.     2  A.L.R.  1668. 

Term  and  duration  of  risk. 

AnnoUition. 

Expiration  of  policy  of  insurance  on 
Sunday  or  holiday.  2  A.L.R.  1661 
(toOH  case  on  page  1697) . 

Effect  of  option  to  renew  accident  policy 
on  right  to  recover  for  accident  on 
day  after  expiration  of  policy  which 
occurred  on  a  holiday:    2  A.L.R.  1597. 

Warranties;  representational  condi- 
tions —  title;  ownership. 

Annotation. 

0^(tstanding  dower  or  curtesy  right  as 
rendering  title  of  insured  less  than 
fee  simple.  2  A.L.R.  lOtS  (with 
case  on  page  1041) . 

Applicability  to  insured  building  only  of 
provision  requiring  interest  of  insured 
to  be  truly  stated.    2  A.L.R.  1041. 

Applicability  to  insured  building  only  of 
provision  as  to  unconditional  owner- 
ship.   2  A.L.R.  1041. 
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—  bealth. 

Annotation. 

JPregnanoy  as  mtarepresentatUin  or 
breach  of  umrvanty.  Z  A.L.R.  1S07 
(with  case  on  page  1003). 

Forfeiture. 

Estoppel  to  claim  foifeiture,  8«e  infra,  IV. 

Reinstatement. 

Pregnancy  as  ill  health  preventing.  2 
A.L.R.  1503. 

Indefinitenees  of  plea  that  insured  was 
"not  in  good  health"  at  time  of.  2 
A.L.R.  1503. 

Burden  of  proving  ill  health  at  time  of.  2 
A.L.R.  1503. 

Good  health  of  insured  at  time  of,  as  ques- 
tion for  jury.    2  A.L.R.  1603. 

Premlnms  and  assessments. 

Annotation. 

Conditional  payment  of  premium  by  in- 
surer's agent,  or  charging  of  pre 
mium  to  him.  S  A.L.B.  i004  ftvitfc 
case  on  page  1688) . 

Interest  acquired  by  ineligible  beneficiary 
by  paying  assessments.  2  A.L.R. 
1676. 

Right  to  refuse  to  receive  assessment  for 
ineligibility  of  beneficiary.  2  A.L.R. 
1676. 

Conclusiveness  of  agent's  statement  of 
payment  of  renewal  premium  for  in- 
sured.   2  A.L.R.  1658. 


Receipt  of  renewal  premium  with  knowl- 
edge of  its  collection  after  expiration 
of  policy  as  abrogating  condition  as 
to  time  of  payment  for,  as  to  future 
renewals.    2  A.L.R.  1697. 

V.  The  loss;  remedies  of  assnred. 

Causes  of  deatli  or  injnrj. 

Annotatiims. 

Provision  exempting  from  or  limiting 
liability  where  death  or  injury  re- 
sults from,  poison.  S  A.L.a.  61 
(with  case  on  page  87). 

Provision  exempting  from,  or  Um-iting 
liability  for  dfath  or  injury  result- 
ing from  poison  as  preventing  re- 
covery ichere  blood  poisoning  fol- 
lows accidental  injury.    2  A.L.R.  64. 

Interest  In  prooeeds. 

Right  _of_  persons  desigrnated  as  bene- 
ficiaries by  by-laws  where  beneficiary 
named  is  ineligible.    2  A.L.R.  1676. 


INTENTION. 


Presumption  and  burden  of  proof  as  to, 

see  Evidence,  III. 
Opinion  evidence  as  to,  see  Etdknce,  VI. 
As  question  for  jury,  see  Trial,  II. 

Fraudulent  intent  essmtial  to  f  raudulency 
of  conveyance  for  value.  2  A.L.R. 
1433. 

Of  grantor,  conclusiveness  of.  2  A.L.B. 
1698. 


III.  Chance   of   beneficiary. 

Annotation. 

Waiver  by  insurer  of  rights  as  to  change 

of  beneficiary  by  paying  money  into 

court.     2  A.L.R.  16S2. 

Designating  ineligible  beneficiary  as  rein- 
stating beneficiary  originally  desig- 
nated.    2  A.L.R.  1676. 

IV.  Waiver;  estoppeL 

Annotation. 

What  rights  are  waived  by  insurer  who 

pays   money   into   court.     2   A.L.R. 

16SO   (with  ease  on  page  1676). 

Agent's  agreement  to  call  at  residence  of 
insured  for  renewal  premiums.  2 
A.L.R.  1597. 

Waiver  of  provision  as  to  ineligibility  of 
beneficiary  by  accepting  assessments. 
2  A.L.R.  1676. 

Agent's  practice  as  to  giving  personal 
credit  for  renewal  premiums  as  waiv- 
ing condition  requiring  their  payment 
before  expiration  of  policy.  2  A.L.R. 
1597. 


INTEREST. 


As  affecting  competency  of  witness  in  ac- 
tion by  or  against  personal  represent- 
ative, see  Witnesses. 

Of  Jnror. 

Annotation. 

Betting  on  result  as  disqualifying  Juror. 

2  A.L.R.   813    (with  case   on  page 

811). 

On  money. 

Annotation. 

Release  of  surety  by  principal's  agree- 
ment to  pay  additional  interest.  2 
A.L.R.  1869  (with  case  on  page 
1667) . 

Statute  requiring  municipality  exercising 
power  of  eminent  domain  to  pay  in- 
terest as  special  one.    2  A.L.R.  1573. 

Bond  re<^uired  by  atstnte  of  county  com- 
missioners to  secure  payment  to  stat* 
of  interest  on  money  loaned  townshi; 
within  county  for  road  improvemenu^ 
2  A.L.R.  726. 


On  claim  for  extras  in  construction  con- 
tract   2  A.L.B.  1390. 

—  rate. 

Annotatton, 

JfegoUability  of  note  as  affected  hy  pro- 
vision in  relation  to  intereat.  2 
A.Jj.R.  139. 

Effect  of  provision  for  higher  rate  after 
maturity  on  ne£:otiabiTity  of  note.  2 
A.L.R.  135. 

Special  statute  fixing  rate  of  interest  pay- 
able by  municipality  exercising  right 
of  eminent  domain.    2  A.L.R.  1573. 

^  eomponad  interest. 

Annotation. 

Release  ot  surety  hy  prtnclpaVa  agree- 

ment  to  pay.    2  A.L.B.  1609  (with 

case  on  page  1667) . 

Here  forbearance  to  sue  as  consideration 
for  agreement  to  pay.    2  A.L.R.  1667. 


INTEBNAIi  B£VEinTE. 

In  (eneral. 

Annotation, 

Privilege  ot  com,municationa  to  revenue 
officers.    2  A.L.R.  1*22. 

Ineome  tax. 

Annotation. 

Meaning  of  "association"  as  used  in  In- 
come Tax  Act.  2  A.L.R.  1000  (with 
case  on  page  1001). 

Collector's  right  to  retain  proper  amount 
of  tax  on  collecting  excessive  amount. 
2  A.L.R.  1601. 


INTERRUPTED  CONFESSION. 

Annotation. 

Admissibility    of   conversation    contain- 
ing.    2  A.L.R.   1037. 


XNTER1TBBAN  BATLBOAS. 

Annotations. 

Liability  of  interurban  road  for  T.-llling 

or   injuring   live   stock    running   at 

large.     2  A.L.R.  08    (with  case  on 

page  94). 
Application   to   interurban   electric   line 

of  railroad  atop  statute.     2  A.L.R. 

167. 


INTOXIOATIMO  UaVOBS. 

In  general. 

Statutory  liquor  bond,  see  Bonds. 

AnnoUUion. 

Treating  of  voters  by  candidate  for  office 
as  violation  of  corrupt  practices  or 
similar  act.  2  A.L.R.  402  (with 
ease  on  page  399)  . 

Forfeiture  of  automobile  sold  conditional- 
ly and  used  by  purchaser  for  illegal 
transportation  of.    2  A.L.R.  1594. 

Validity  of  bond  of  one  employed  for  a 
single  consideration  to  deliver  intoxi- 
cating liquors  in  territory  in  part  of 
which  such  deUvery  is  unlawful.  2 
A.L.R.  902. 

Prohibition  and  resnlation. 

Annotation. 

Power  to  prohibit  possession  of,  irrespec- 
tive of  any  intention  to  traffic  there- 
in. 2  A.L.R.  1086  (with  oases  on 
•     pages  10 OS,  1096). 

Ideenaoa. 

Liability  on  statutory  liquor  bond,  see 
Bonds. 

Annotations, 

Scope  and  import  of  term,  "owner'  in 
statutes  requiring  consent  to  grant- 
ing of  liquor  Uoense.    2  A.L.R.  SOO. 

Civil  liability  of  one  talcing  out  license 
for  sale  of  liquor  for  benefit  of  an- 
other. 2  A.L.R.  1610  (u-ilh  caae 
on  page  1513) . 

What  sales  are  within  terms  of  license.    2 

A.L.R.  902. 
Nonassignability    of    license.      2    A.L.R. 

1513. 
Estoppel  of  licensee  to  deny  ownership  of 

saloon  business.    2  A.L.B.  1513. 

ITnla'wfnl  sales. 

What  sales  are  within  terms  of  license.  2 

A.L.R.  902. 
Place  of  sale.    2  A.L.R.  902. 

^seisnre  and  destmotion. 

Constitutionality  of  statute  providing  for. 
2  A.L.R.  1068. 

Civil  remedies. 

Bond  of  liquor  seller,  see  Bonds. 

Liability  of  licensee  for  sales  in  violation 
of  law.    2  A.L.R.  1518. 

Liability  for  porohase  priee. 

Annotation. 

Civil  liability  of  one  taking  out  license 
for  sale  of  intoxicating  liquor  for 
benefit  of  another,  for  purehase 
price  of  liquor.  2  A.L.R.  1S17 
(with  case  on  page  1613). 
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IBBXOATXOIf. 

Matters  aa  to,  see  Waters. 


[2  A.L.R. 


Effect  on  validity  of  sale  of  infant's  land 
of  pnrchase  by  judge  of  court  in 
which  proceeding  for  sale  was  insti- 
tuted.   2  A.L.R.  1658. 


ISSUE. 

Annotation, 

Meaning  of  term  "iaatie"  where  used  aa 
a  word  of  purchase.  IB  A.L.B.  930 
(wtth  oases  on  pages  910,  9XS, 
Oia>. 

Meaning  of  words  "issue  of  her  body"  in 
win.    2  A.L.R.  916. 


♦  «» 


ISSUE  BY  MARRIAGE. 

Annotation. 

Meaning  of  term,  when  used  as  a  word 
of  purchase.    Si  A.I^.B.  087, 


*** 


tAOM  AMD  PRISONS. 


Annotation. 

Leave  of  court  as  prerequisite _to_m<^ion 
on  bond  of  warden. 


a  A.L.B.  B7a. 


♦  »» 


JEOPARDT. 

See  Criminal  Law,  11. 

. •-•-• 


JEWELERS. 


Annotation. 

Exemption  of  tools  of.    S  A.L.B.  881. 


»«» 


JOIMDER. 

Of  causes  of  action,  see  Action  OR  SciT. 
Of  parties,  see  Parties. 


♦  «» 


JOIMT  wnx. 

Annotation. 

Bight  of  henefieiary  to  enforce  agree- 
ment for.    2  A.Ta.B.  IZOO. 


JUDGES. 

X>  gemeral. 

Prejudicial  error  in  remarks  or  conduct  of 
judge,  see  Appeal  and  Error,  V. 


IHsf  USeattom. 

Competency  of  interested  judge  to  enter 
merely  preliminary  and  formal  or- 
ders.   2  A.L.R.  1668. 

Reovutlott  of. 

Right  to  demand  recusation  of  trial  judge 
after  trial  and  conviction.-  2  A.L.R. 

1709. 


♦  »♦ 


JUDGMENT. 

On  appeal,  see  Appeal  and  Error,  VL 
On  creditors'  bills,  see  Creditors'  Bill. 
In  replevin,  see  Replevin. 

I.  ReadltleBi  eatiT;  ameadineBt. 

By  eonsent. 

Effect  of  consent  decree  without  hearing  to 
estop  parties.    2  A.L.R.  327. 

Amount. 

Correction  on  appeal  of  judgment  for  ex- 
cessive amount.    2  A.L.R.  1129. 

Modlfloatioa. 

Correction  of  excessive  judgment  on.  ap- 
peal.   2  A.L.R.  1129. 

Jurisdiction  to  modify  at  subsequent  term. 
2  A.L.R.  161. 

H.  Effect  and  oonelnsiTemess. 

In  general. 

Former  conviction  or  acquittal  as  bar  to 
criminal  prosecution,  see  Criiunai. 
Law,  II. 

Annotation. 

Application  of  doctrine  of  res  judicata 
to  item  of  single  cause  of  action 
omitted  from  issues  through  igno- 
rance, mistake,  or  fraud.  S  A.L.B. 
B34    (trith  case  on  page  SaO) . 

Effect  of  Judgment  rendered  in  favor  of 
defendant  after  reinstatement  of  re- 
plevin suit  dismissed  on  motion  of 
plaintiff.     2  A.L.R.  196. 

Validity  of  judgment  based  on  sale  by 
guardian  of  infant's  land  in  absence 
of  allegation  as  to^  guardian's  capac- 
ity.   2  A.L.R.  1668. 

Wkat  parties  aSeetod  —  persons  not 
paAles. 

General  rule  as  to.    2  A.L.R.  686. 

—  hnsband  and  wife. 

Annotation. 

Judgment  in  wife's  suit  for  personal  in- 
iuries  as  affecting  husband's  aetion 
for  resulting  damage.  2  A.L.B.  B92 
(with  case  on  page  6S0) . 
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Waiver  of. 


Annotation. 

Bjf  filing  daim  against  decedent's  estate 

a*    an   mtseettred    one.     a    A.L.M, 

1139. 

Ob  wkat  property. 

On  wife's  interest  in  estate  by  entirety. 
2  A.L.R.  1698. 

,1V.  AaslcxuBent. 

Annotation. 

Agreement  for  contingent  fee  as  assign- 
ment of  interest  in  judgment.  2 
A.L.B.  484  (VBith  ease  on  page 
449). 

▼.  Enf  ereeaiast. 

Execution  on,  see  Execution. 
Limitation  of  actions  for,  see  Limitation 
OF  Actions. 

Effect  of  producing  judgment  in  suit  for 
its  enforcement.    2  A.L.R.  1667. 

Burden  of  showing  jurisdiction  over  per- 
son sought  to  be  charged  with  judg- 
ment sued  on.    2  A.L.R.  1667. 

VT.  RevlYal;  scire  faelas. 

Revival  as  against  personal  represent- 
ative where  bill  snows  absence  of  ad- 
ministration.    2  A.L.R.  1698. 

Revival  against  personal  representative 
alone.    2  A.L.R.  1698. 

Wife  holding  estate  by  entireties  as  party 
to  scire  facias.    2  A.L.R.  1698. 

Issuance  of  scire  facias  against  heirs  and 
terretenants  of  deceased  judgment 
debtor.    2  A.L.R.  1698. 

Scire  facias  against  terretenants  of  de- 
ceased owner  of  leasehold  proper^  as 
proceeding  in  rem.    2  A.L.R.  1698. 

Vn.  Belief  asaiitst. 

In  general. 

Necessity  of  first  applying  for  vacation 
of  the  former  judgment  before  bring- 
ing action  uiwn  item  of  single  cause 
of  action  omitted  from  complaint  in 
former  suit  by  fraud  or  mistake.  2 
A.L.R.  530. 

Grovads  for. 

Annotation. 

TeuMtion  of  divorce  decree  heoause  of 
collusion.    2  A.L.B.  714. 


♦  »» 


JTTDICIAI.  NOTICE. 

See  Etidbnce,  II. 


Privilege  aa  to  statements  in,  see  Libbl 
AND  Slander. 


JUDZCXAX.  SAZ& 


Is  general. 

Sale  of  infant's  property,  see  Infants. 
Sale    on    foreclosure    of    mortgage,    see 

Mortgage. 
Sale  for  taxes,  see  Taxes,  III. 

Failure  of  decree  in  creditors'  suit  to  des- 
ignate place  for  sale  of  debtor's  prop- 
erty to  satisfy  liens.    2  A.L.R.  460. 

Time. 

Annotation. 

Judicial  sale  made  after  return  day  of 
writ,  under  a  levy  made  before  re- 
turn day.  2  A.I..B,  1S9  (wtth  case 
on  page  1S4).       . 

FaroltaseTs  and  tlieir  rtglits  and  duties. 

Annotations. 

Adverse  possession  by  purchaser  at  Ju- 
dicial sale  of  property  helA  in  trust. 
2  A.L.B.  47. 

Attorney's  lien  on  property  purchased 
by  client  on  sale  under  Judgment 
procured  by  attorney.  2  A.L.B.  483 
(with  case  on  page  474J . 

SedeatptleB. 

Redemption  from  tax  sales,  see  Taxes,  III. 

Annotation. 

Scope  and  import  of  temt  "owner"  in 
statutes  declaring  who  may  redeem 
from  sale  under  exeeution.  2  A.L.B. 
7P«. 


xmtisDionoH. 


In  general,  see  Courts.  . 

Retention  of,  in  equity,  see  Equitt. 


»«» 


aa  to,  see 


JVBT. 

Prejudicial  error  in  matters 

Appeal  and  Error,  V. 
Questions  for,  see  Trial,  IL 

Qaaliileatioas. 


Annotations. 

Scope  and.  import  of  term  "oumer"  in 

statutes  relating  to  qualifleations  of 

juror.     2  A.L.B.  800. 
Betting  on  result  as  disqualifying  juror, 

2  A.L.B.   818    (with  case   on  page 

811). 
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lAOHES. 

Estoppel;  Limitation  of  Actions. 


IJUTDIABD  Aim  TEITAHT. 

In  ceneraL 

Scire  facias  agfainst  terretenants  of  de- 
ceased owner  of  leasehold  property  as 
proceeding  in  rem.    2  A.L.R.  1698. 

Devolution  of  leasehold  property  on  per- 
sonal representative.    2  A.L.R.  1698. 

Attornment. 

For  one  having  paramount  title  and  right 
to  immediate  possession  to  prevent 
expulsion,  as  ouster.    2  A.L.R.  356. 


Annotation. 

Rtghts  and  duties  of  life   tenant  ivith 
pover  to  lease.    S  A.L.R.  1970. 

^  OTlotlon. 

What  constitutes.    2  A.L.R.  366. 

Estoppel  to  deny  landlord's  title. 

Annotation. 

Fraud,  misrepresentation,  or  miMake  na 

affeeting.     S  A.L.R.  3B0   (with  oase 

on  page  3B0) . 


X.AirGUAOE. 

Foreign  language,  see  Foreign  Language. 


UkKCENT. 


Annotation. 

Should  ou-nership  of  property  be  hUd 
in  the  husband  or  tcife  in  an  indiet- 
meht  for  larceny.  9  A.L.R,  3B9 
(with  case  on  page  350) . 

Variance  between  indictment  and  proof. 
2  A.L.R.  350. 


I^THE. 
Annotation, 
As  a  tool  or  implement  tcithin  meaning 

of    Debtor's    Exemption    Laws.      0 

A.L.R.  S31. 


IJk.WXKBa. 

See  Attorneys. 


IJiYIXO  OH  TABI& 

See  Parliahentary  Law. 


♦  •» 


LEASE. 

See  Landlord  and  Tenant. 


♦  «» 


I.EA8EHOIJ>. 

Scire  facias  against  terretenants  of  de- 
ceased owner  of  leasehold  property  as 
proceeding  in  rem.    2  A.L.R.  1698. 

Devolution  of,  on  personal  represent- 
atives.   2  A.L.R.  1698. 


IXAVE  OF  COURT. 

Annatatton. 

As  prerequisite   to   action   on   statutory 

bona.    3  A.L.R.  sea   (icith  case  on 

page  S0O). 


♦  *» 


XXOISIJITUKE. 

Delegation  of  power  by,  see  CoNsrrnj- 
TiONAL  Law. 

Enactment  of  statute  by,  see  Statutes. 

Validity  of  statute  generally,  see  Stat- 
utes. 

Authority  from,  to  place  trolley  poles  in 
street    2  A.L.R.  487. 


XfKDIirO  CREDIT. 

By  county,  see  Counties. 


I;EVT  AMD  SEIZTTRE. 


♦  »» 


UkVrFVI.  ISSUE. 

Annotation. 

Meaning  of  term,  "lawful  issue"  where 
used  as  a  tvord  of  purchase.  9 
A.L.R.  936. 


Exemptions,  see  Exemftionb. 

Property    subject    to    garnishment,    see 

Garnishment. 
Exemption  of  homestead,  see  HOMESTEAD. 
Sale  under,  see  Judicial  Sale. 

Rights  of  sheriff  levying  execution  under 
contract  for  indemnity.    2  A.L.R.  184. 
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LZBEXi  AUS  SXiAXDEB. 

Privlleced  ooaiaiititl«stloiM  —  Is  gea- 
ez«L  > 

Difference  between  qualified  and  absolute 
privilege.    2  A.L.R.  1871. 

—  in  eonrse  of  dmtie*  or  busiawM. 

AnnoUMon. 

Privilege  in  application  for  pardtm.     9 

A.Ij.Tt.    J37e    (with    case    on    page 

X37J). 

Liability  of  attorney  for  maliciously  de- 
faming another  in  application  .for 
client's  pardon.     2  A.L.R.  1371. 

Pertinency  of  charges  attacldng  character . 
of  attorney  securing  conviction  and 
opposing  application  for  pardon.     2 
A.L.R.  1371. 

^Jmdlolal  proeeediBga. 

Annotation. 

Statement  or  teeftimony  in  lunacy  pro- 

ceeding    as    privileged.      2    A.L.R. 

iaS2  (with  case  on  page  XS79). 

Privilege  of  counsel  as  to  statements  made 
in.    2  A.L.R.  1371. 

Aetlons. 

Annotation. 

What  conaHtutea  ■  rarianee  'between 
pleading  and  proof  of  defamatory 
tp&rda.  »  A.L.B.  387  (wUh  case  on 
page  366) . 

Instructions  in  action  for.    2  A.L.R.  866. 


Exemption  of  barber  shops  from  statute 
imposing  license  tax  on  shoe^hining 
parlors.     2  A.L.R.  112. 


*■». 


•    UCENBEE. 

Employee  of  gas  company  entering  wrong 

.premises  to   examine   appairatua   as. 

2  A.L.R.  1387. 
Person  using  neighbor's  telephone  at  time 

of  injury  by  electric  current  as.     2 

A.L.R.  1643. 


UENS. 

In  general. 

Of  attorney,  see  Attobneyb. 

On  corporate  stock,  see  Cobporationb,  III. 

Of  judgment,  see  Judgment,  III. 

Mechanics'  liens,  see  Mechanics'  Liens. 

Of  mortgage,  see  Mor'tgage. 

Of  vendor,  see  Vendor  and  Purchaser. 

Of  warehouseman,  see  Warehouseman.  . 

Definition  of.    2  A.L.R.  449. 
Of  irrigation  company  furnishing  water 
for  crop.    2  A.I:.S.  771. 

Priorities. 

Priority  of  vendor's  lien.    2  A.L.R.  804. 
Priority  of  lien  for  rental  of  water  fur- 
nished to  make  crop.    2  A.L.R.  771. 

WalTor  of. 

AnnotaUon. 

By  filing  claim,  against  decedent's  estate 
as  an  unsecured  one.  2  A.Z.H.  1132 
(with  case  on  page  1139). 


♦  »» 


*»» 


XJ9ERAX.  OOKSTRUCnHON. 

Of  statute,  see  Statutes. 


UFE  ESTATE. 

Creation  of,  by  will,  see  Wills. 


#«» 


♦  »» 


I.TBRARY. 

Annotation. 

I!ixem.ption  of  lawyer's  library.    8  A.L.B. 
831. 


UOEmE. 

From  private  pomoaa. 

Annotation. 

lAcense  hy  cotenant  to  cut  and  remove 
timber.     2  A.L.R.  90S. 

Froat  pnblle. 

License  for  sale  of  liquor,  see  Intoxicat- 
ing Liquors. 


UFE  TENAHTS. 

Dower,  see  Dower. 

Life  estates  and  remainders  created  by 
will,  see  Wills. 

Annotations. 

Effect  of  €iequiaition  of  remainder  hy 
beneficiary  of  a  trust  for  life.  2 
A.L.R.  579  ('With  ease  on  page 
67S). 

Bights  and  duties  of  life  tenant  with 
power  to  anticipate  or  enjoy  prtn- 
cipta.  2  A.L.R.  1243  (wUH  ease  on 
page  1237). 

Requiring  bond  from  life  tenant  to  secure 
interests  of  remainderman.  2  A.L.R. 
1237. 
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Duty  of  life  tenant  with  power  of  dis- 
posal, to  account.    2  A.L.R.  1237. 


♦  «» 


UOHT. 

Electric  lishts,  see  Electbic  Lights. 
Gas,  see  Gas. 


#«» 


LZMITATIOM  Or  ACTXOK8. 
I>aeke«. 

AnnoUUiona. 

Effect  on  right  to  equitable  relief  for 
tvrongful  removal  of  timber  by  co- 
tenant.     2  A.L,R.  1006. 

Laches  as  bar  to  8Uit  by  heirs  or  next  of 
Icin  to  set  aside  conveyance  or  trans- 
fer  by  ancestor.    2  A.L.R.  44S. 

Effect  of  delay  on  right  to  specific  per- 
formance.   2  A.L.R.  411. 

Bar  of  other  elaiat. 

Effect  on  vendor's  lien  of  bar  of  grantee's 
promise  to  pay.    2  A.L.R.  804. 

Smits  relatlas  to  real  property. 

Effect  of  laches,  see  supra. 

AnnotiUion. 

When  limitations  begin  to  run  against 
suit  by  heirs  or  next  of  Icin  to  set 
aside  conveyance  or  transfer  by  an- 
cestor. Z  A.L.R.  447  (with,  ease  on 
page  438). 

Trasts. 

Action  by  beneficiary  to  recover  trust 
property.    2  A.L.R.  86. 

Jttdcaiemts. 

Annotation. 

Death  of  judgment  debtor  as  affecting- 
running  of  limitations  against  judg- 
ment. 2  A.L.R.  1709  (with  etue  on 
page  100S). 

Effect  of  delay  in  return  of  execution.  2 
A.L.R.  177. 

Running  of  limitations  from  date  of  judg- 
ment    2  A.L.R.  1698. 

Effoet  of  disabilities. 

Annotation. 

Effect  of  disabUtty  of  cestui  que  trust  on 
adverse  possession  by  third  party  or 
stranger  of  trust  property.  8  A.L.R. 
90. 


latormptleM  of  atatate. 

AnnoUUions. 

Death  of  'judgment  debtor  a*  affectittg 
running  of  Itm-itationa  €igainst  judg- 
ment. 2  A.L.R.  n06  (with  case  on 
page  1008). 

Effect  of  death  of  or  failure  to  appoint 
trustee  to  interrupt  running  of  lim- 
itations in  favor  of  adverse  holder 
of  trust  property.    2  A.L.R.  40. 


#»♦ 


XJMITATIOir  OVEB. 

See  Wills. 

UQUOB  UCSVSB. 

See  Intoxicating  Liquors. 


I.I41TOKS. 

See  Intoxicating  Liquobs. 


ZJqUOR  TAX  CERTIFICATE. 

See  Intoxicating  Liquobs. 


UTERABT  A8SOOIATIOHB. 

What  is,  within  meaning  of  statute  ex- 
empting from  taxation.  2  A.L.S. 
466. 


♦  »» 


UTERART  FROPERTT. 

Copyrigbt,  see  Copyright. 

Effect  of  publication  to  terminate  author's 
rights.    2  A.L.R.  317. 


*«» 


UVE  STOCK. 


See  Animals. 


♦  «» 


X.OGAI.  nCPROVEBXEIITB. 

See  Public  Ihprotements. 

*■» 

XiOOM. 

Annotation. 

As  a  tool  witMn  meaning  of  Debtor's 
emption  Laws.    2  A.L.B,  831. 
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Secondary  evidence  of,  see  Evidence,  IV. 


I.TXMBER. 


Right  of  porchaaer  to  accept  portion 
which  is  of  grade  specified  and  reject 
balance.     2  A.L.R.  638. 

Damages  for  wrpn^ul  interference  by  at- 
tempted exercise  of  eminent  domain 
with  lumbering  operations.    2  A.L.K. 


"»»»■ 


LUNATIOS. 

See  Incompetent  Pebson& 


BCACHINXBT. 


Annotation.  , 

Aj&  tools,  hnpletnenta,  or  instrumenta, 
etc.,  within  meaning  of  Debtor' a  Xlx- 
emption  Laws.    S  A.Ii.R.  SIS. 


^»» 


XCAIMTENANCE. 

Agreement  for  separate  maintenance  of 
wife,  see  Divorce  and   Sefakation. 

Annotation. 

Bighta  and  duties  of  life  tenant  with 

power  of  tmtictpation  for.    9  A.L.B, 

X24kS. 


MAUCE. 

Liability  for  maliciously  defaming  anoth- 
er in  application  for  client's  pardon. 
2  A.L.R.   1871. 


MANDAMITS. 


To  compel  return  of  process.     2  A.L.R. 

177. 
To  compel  annual  election  of  ofiScers.    2 

A.L.R.  661. 


MAPS  AND  FIATS. 

AnnoUMon. 

Beference  in  description  of  land  eon- 

veyed  to  map  or  plat  showing  that 

property    atiits    on    a    hightoay    <M 

gearrying   title   to   center  or  side  of 

highway.    9  A.L.B.  17. 


Divorce  or  separation,  see  Divorce  and 

Separation. 

Presumption  and  burden  of  proof  as  to. 

2  A.L.R.  438. 
Illegality  of  contract  affecting.    2  A.L.R. 

689. 


4»» 


ICARBIED  WOMEN. 

Measure  of  damages  for  injuries  to,  see 

Damages. 
In  general,  see  Husband  and  Wife. 


MARSHAUira  ASSETS  ASTD  SECVBI- 

TIES. 

Power  of  court  of  equity  administering 
decedent's  estate  to  apply  persona! 
property  to  satisfaction  of  judgment 
against  distributee  upon  doctrine  of 
marshaling.     2  A.L.R.   177. 


MASONS. 

Annotation. 

Exemption  of  mason's  tools.    9  A.L.R. 
S82. 


««» 


MASTER  AND  SERVANT. 

Ib  ceaeral. 

Bond  for  fidelity  of  employees,  see  Bonds. 

Matters  as  to  workman's  compensation, 

see  Workmen's  Compensation. 

AnnotatUms. 

Right  to  recover  against  employee  or  his 
hand  for  money  or  property,  the 
fruits  of  an  employment  involving 
a  violation  of  late.  2  A.L.R.  906 
(with  ease  on  page  909} . 

Bight  of  owner  to  recover  from,  winner 
money  gambled  atcay  by  his  em- 
'ployee  without  authority.  2  A.L.B. 
a*B. 

WK«a  relation  exists. 

For  purpose  of  holding  master  liable  for 
servant's  acts.    2  A.L.R.  891. 

OoatpMuatloa;  wages. 

Annotations. 

When  payment  is  due  under  contract 
sHont  as  to  time  of  jtaym,ent.  9 
A.L.R.  692. 

Bight  to  take  rise  or  fall  in  wages  sinoe 
date  of  accident  into  account  in  fix- 
ing worleman's  compensation.  9 
A.L.B.  1649  (tcith  case  on  page 
1637). 
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MEKOKAHDUJC. 
Secondary  evidence  of,  see  Etidbncb,  IV. 


Uablllty  of  aaatev  for  iajnry  to  sott' 
ant. 

Release  from  liability,  see  Release. 


Liability  for  injury  to  employee*  4>t 
tbird  pereon. 

Annotation. 

Duty  and  Udbility  of  patrons  totoarda 
employees  of  public  service  corpora' 
tiona  entering  premises.  2  A.L.B. 
1389   (with  case  on  page  13S7), 


ICATEBIATS. 

Lien  for,  see  Mechanics'  Liens. 
« ■  * 

MAXIM. 

Equity  aids  the  vigilant,  not  those  who 
slumber  on  their  rights.     2   A.L.R. 
.474. 

Annotation. 

Res  ipsa  loquUur.    a  A.L.B.  1910  (voMi 
ease  on  page  1607). 


MAYOR. 

Annotation. 

Power  of  common  council  to  reconsider 
confirmation  of  mayor's  appointm,ent 
to  office.  2  A.Ii.R.  1087  (vHth  case 
on  page  lOSO) . 


♦  •» 


MECHAmOS. 

Who  is  a  mechanic  within  meaning  of  ex- 
emption statute.    2  A.L.R  814. 


♦  »» 


MECHAKIOfl'  UENB. 

.4nnotation. 

Scope  and  import  of  term  "oicner'^  in 

ntechantcs'   lien  statutes. 

79*. 


2  A.L.B. 


♦  »» 


MliETINOHOUSE. 

Annotation. 

As  "puhllc  pltice"  irithtn  requirement  a» 
to  posting  of  notice.    9  A.L.B.  1008, 


MEETXirOS. 


Stockholder's  meetings,  see  Ck)RP0itATi0N8, 
III. 


Annotation. 

AdmissibiUty  of  parol  evidence  of  dying 

declarations   tehere    tcritten    memo- 
.  randum    thereof   has    been    lost    or 

destroyed.  2  A.L.B.  1711  (with  case 

on  page  17  09) . 

Memorandum  acknowledging  indebtedness 
as  contract.     2  A.L.R.  1467. 


♦  »» 


MENTAIi  nrCOMPETEHCT. 

See  Incompetent  Persons. 
o« » 

ME&GEB. 

AwnotaUon. 

Effect   of   acquisition    of  remainder   by 

beneficiary  of  tntst  for  life.  2  A.L.R. 

S79  (trith  case  on  page  375). 

Refusal  of  equity  to  recognize  merger  of 
legal  and  equitably  estates  if  con- 
trary to  intention  of  parties.  2 
A.L.R.  576. 


MUiEAOE. 


Recovery  of,  by  sheriff  levying  execution 
under  contract  of  indemni^.  2 
A.L.R.  184. 


o»» 


Miixa. 

See  also  Sawmills. 

Annotation, 

As  "public  place"  within  requirement  as 
to  posting  of  notice.    2  A.L.R.  lOOS. 


MINES. 

Annotation. 

Valuing  undeveloped  mining  porperty  as 
prospect  for  purpose  of  taxation.  2 
A.L.R.  ISSO  (uHth  case  on  page 
1S40) . 

Sufficiency  of  evidence  to  overcome  valua- 
tion by  tax  officers  of  mining  pros- 
pect.    2  A.L.R.  1546. 

Qualifications  of  persons  valuing  undevel- 
oped mining  property  for  purpose,  of 
tsxation.    2  A.L.R.  1546. 
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See  Infants. 


*«» 


MlBCEOBirATXOir. 

Sufficiency  of  evidence  to  show  marriage 
between  white  man  and  colored  wo- 
man.   2  A.L.R.  438. 

Burden  of  proving  marriage  between 
white  man  and  colored  woman  whose 
relatioiu  had  an  immoral  inception. 
2  A.L.B.  438. 


4«» 


mSDEUVERT. 

Of  property  shipped,  see  Carriebs,  XL 

e  t» 

MISBSPBESENTATIOira. 

In  general,  see  Fraud  and  DscEit. 
By  insured,  see  Insurance,  II. 


AnnotaUotu. 

As  affecting  estoppel  of  tenant  to  dett^f 

landlord's  title,     a  A.L.B.  369. 
Application  of  doctrine  of  res  Judicata 

to    item    of   single    cause    of   action 

omitted  from  issues  through  mistaJce. 

S  A.L.R.  687. 
Does  right  of  grantor  to  maintain  a  suit 

in  equity  to  set  aside  his  conveyance 

for  niistalee  survive  to  hts  heir.     S 

A.L.It.  437. 


.♦•» 


MODITICATIOM. 
Of  judgment,  see  Judgment,  L 


< « » 


MOHBT  HAD  AND  BEOETVED. 

See  Assumpsit. 


4»» 


MONET  Hr  COURT. 

Annotations. 

What  rights  are  waived  by  insurer  who 

pays    money   into   court.     2   A.L.R. 

lOSO   (-with  case  on  page  1676). 
Who   bears   loss   of  funds  deposited  in 

court  awaiting  outcome  of  litigation. 

2  A.L.It.  463. 


As  boundary,  see  Boundaries. 

Annotation. 

Effect  of  call  for  monument  in  descrip- 
tion tcith  reference  to  highway  on 
question  whether  title'  is  git^en  to 
center  or  side  of  highway.  2  A.L.R. 
21. 


MOOT  QUESTIONS. 

Decision  of,  in  determining  validity  of  ap- 
portionment act.    2  A.L.R.  1343. 


♦  »» 


MORTGAGE. 

In  geiMral. 

Chattel  mortgage,  see  Chattei.  Mort- 
gage. 

Annotation. 

Bights  and  duties  of  life  tenant  With 

povcer  to  mortgage.    2  A.L.S.  1273, 

1816. 

Waiver  of  Ilea. 

Annotation. 

By  filing  claim  against  decedent's  estate 
as  an  unsecured  one.  2  A.L.B.  1182 
(with  case  on  page  1129) . 

Rlcht*  of  parties. 

Subrogation  to  rights  of  mortgagee,  see 
Subrogation. 

Annotation. 

Bights  in  mortgage  security,  or  mortga- 
gor or  intermediate  grantee  who 
pays  the  mortgage  debt  after  con- 
veying the  property.    2  A.L.B.  242. 

Mortgagee  in  possession.    2  A.L.R.  122. 

▼eadee  of  atortgacort  aasnatptlon  of 
debt. 

Annotations. 

Bights  in  mortgage  security,  of  mortga- 
gor or  intermediate  grantee  who 
pays  the  mortgage  debt  after  convey- 
ing the  property'.     2  A.L.B.  242. 

Assumption  of  mortgage  as  affected  by 
subsequent  reacquisillon  of  title  by 
mortgagor  or  an  intervening  gran- 
tor.    2  A.L.B.  360. 

Implied  assumption  of  debt  by  grantee.    2 

A.L.R.  347. 
Assumption  of  mortgage  by  grantee  as 

consideration  for  deed.    2  A.L.R.  411. 
Cancelation  of  deed  because  of  grantee's 

failure  to  fulfil  promise  to  pay  off 

mortgage.    2  A.L.R.  438. 
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Land  aold  subject  to  mortgage  as  the  pri- 
mary fund  out  of  which  to  satisfy 
the  mortgage.    2  A.L.R.  347. 

AsslguBcmt. 

EfiFect  of  transfer  of  note  to  carry  iport- 
gage  securing  it.    2  A.L.R.  804. 

Eaforoemeat  —  Ik  ceneral. 

Right  of  mortgagee  who  has  filed  claim 
with  deceased  mortg^agor's  adminis- 
trator to  bring  foreclosure  suit.  2 
A.L.R.  1129. 

—  relief. 

Where  claim  has  been  filed  against  de- 
cedent's estate  as  an  unsecured  one. 
2  A.L.R.  1129. 


Annotation.    . 

Bights  in  mortgage  aeeurity  of  mortga- 
gor who  pays  mortgage  deht  after 
Judicial  sale  of  mortgaged  premises. 
2  A.L.B.  249. 

—  deflolenoy  Jadcment. 

Eifect  of  waiver  of  right  to  deficiency 
judgment     2  A.L.R.   1129. 

*«» 


MORTGAGEE  IH  POSSESSION. 

Rights  of.    2  A.L.R.  122. 

e  I  » 

MOTIONS  AHD  ORDERS. 

Raising  question  of  misjoinder  of  parties 
or  excess  of  parties  by  motion.  2 
A.L.R.  211. 


MOTIVE, 

Opinion  evidence  as  to,  see  Evidence,  VI. 

Annotation, 

Immateriality  of  motive  of  apportioning 
body  in  determining  validity  of  ap- 
portionment.   2  A.L.B.  1348. 


MOTIVE  POWER. 


Ck»mpelling  railroad  company  to  supply 
adequate  power.    2  A.L.R.  975. 


MOVUTG  PXOTtTRES. 

Annotation. 

moving  picture  nuichines  as  tools  or  ap- 
paratus uHthin  meaning  of  Debtor's 
Exemption  Laws.    2  A.L.B.  882. 


MOWER. 


See  Habvester. 


MUNIOIFAI.  CORPORATIONS. 

Liability  to  garnishment,  see  Gabnish- 

MENT. 

Public  improvements  in,  see  Public  Im- 

PtoVEMENTS. 


I.  Powers 
Xa  general. 


•ad  proper^. 


AnnotMion. 

Orcmt  of  perpetual  fntmcMse  to  public 
service  corporation.  2  A.L.B.  IXIO 
(with  ease  on  page  1099), 

As  to  use  of  streets. 

Annotations. 

Orant      of   perpetual    franchise   to   use 

streets.    2  A.L.B.  IIOS   (tcith  ease 

on  page  1099). 
Vuration  of  franchise  granted  to  t^reet 

railway    company.     2   A.L.B.    IIOS 

(with  case  on  page  1099). 


Applicability  to  automobile  backing  into 
parking  space  of  ordinance  against 
backing  vehicle.     2  A.L.R.  1493. 

Power  of  siunicipality  to  compel  removal 
of  trolley  poles  from  center  of  street. 
2  A.L.R.  487, 


As,  to  taxes. 

Power  of  city  to  cancel  tax  assessed  for 

state  and  county  purposes.    2  A.L.R. 

1526. 
For    what    purposes    appropriation    for 

current   expenses   may  be   used.      2 

A.L.R.  1209. 

Coatraets. 

Power  of  officers  to  make  bindinjg  con- 
tract without  express  authority.  2 
A,L,R.  1209, 

Property. 

Annotation. 

Validity  of  tax  sale  of  lantt  aeqMtred  by, 

after  levy  and  before  sale.    2  A.L.B. 

1688   (with  case  on  page  1926} . 

Aotloa  of  eowBcll. 

Annotation. 

Power  of  common  council  to  reeonMder 

confirmation  of  appointment  to  office. 

2  A.L.B.  1667    (with  case  on  page 

leso). 

Finality  of  adoption  of  motion  to  lay  on 
table  motion  to  reconsider  vote  taken 
by  municipal  council,    2  A.L.R.  1650. 
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Construing  action  of  council  in  accord- 
ance with  general  parliamentary 
rules.    2  A.L.R.  1650. 

—  enaetmeat  of  ordlmaaee. 

Annotation, 

Tote  necessary  to  pass  ordinance  over 
veto.    »  A.L.B.  1693. 

n.  LUbiUtles. 

1m  geaeraL 

For  defects  or  obstructions  in  street,  see 
Highways. 

Liability  for  extra  work  performed  by 
sewer  contractor.    2  A.L.R.  1390. 

Statute  requiring  municipality  exercising 
power  of  eminent  domain  to  pay  in- 
terest as  special  one.    2  A.L.R.  1573. 


For  aots  of  agents. 

Liability  for  fraud  of  agent. 
1390. 


2  A.L.R. 


Preaenting  olalms  agalaat. 

Necessity  for  seven-year-old  child  giving 
notice  of  injury.    2  A.L.R.  1359. 

Requiring  presentation  of  claim  by  child 
for  injuries  as  depriving  of  due  proc- 
ess.   2  A.L.R.  1369. 

m.  Powers  of  ofKoers. 

AnntOation. 

Potoer  of  fire,  teater,  -»■  health  oummis- 
stoners,  or  the  Uke,  to  employ  coun- 
sel. S  A.L.B.  1919  (with  eace  on 
page  190'P).' 


VUNICIFAI.  COUKOIL. 

See  Municipal  Corporations,  I. 


MjrtvjLL  vncLta. 


Annotation. 

Bight   of   beneficiary   to   enforce  agree- 
.    ment  for.     2  A.L.B.   SSOU. 

Consideration  for  agreen.ont  to  make.  2 
A.L.R.  1155. 

Right  of  one  party  to,  to  abandon  agree- 
ment after  receiving  .property  from 
other's  estate.     2  A.L.R.  1155. 


♦  «» 


NATIOHAI.  ElfCTBICAI.  CODE. 

Validity  of  statute  requiring  all  electrical 
wiring  to  be  in  accordance  with.  2 
A.L.R.  880. 


KATITRAti  OHlTiWRBlf. 

See  Illegitimate  Chiloren. 

♦«» 

HAVIOATIOir. 

Obstruction  of,  see  Waters, 
« ■ » 


MECESSARY  IMPUOATXON. 

Meaning  of  term.     2  A.L.R.  1237. 


♦  »» 


NEOUOENCE. 

Of  persoa  oansing  injury. 

With  respect  to  automobile,  see  Auto- 
mobiles. 

As  to  buildings,  see  BuiLDmas. 

Of  carrier,  see  Carriers. 

As  to  electricity,  see  Elkctbicity, 

Relevancy  of  evidence  as  to,  see  Evidence, 
X. 

Sufllciency  of  proof  of,  see  Evidence,  XI. 

Injury  by  defective  condition  of  street, 
see  Highways. 

Proximate  cause  of  injury,  see  Proximatc 
CAUsa 

Of  railroad  company,  see  Railroads,  II. 

Release  from  damages  for  injury  by,  see 
Release. 

Annotation. 

Of  patrons  towards  employees  of  public 
service  corporations  entering  prem- 
ises. S  A.L.B.  13S0  (with  case  on 
pige  1387) . 

Liability  of  county  for.    2  A.L.R.  718. 
Parent's   liability  for  child's  negligence. 
2  A.L.R.  883. 

Contributory  negUgenise. 

Annotation. 

High-heeled  shoes  or  character  of  ap- 
parel, as  affecting.  3  A.L.B.  1040 
(with  case  on  page  1040) . 

Question  for  jury  as  to.    2  A.L.R.  759. 
First  objecting  on  appeal  to  sufficiency  of. 
plea  of.    2  A.L.R.  1607. 

—  of  infant. 

Incapacity  of  seven-year-old  child  for 
contributory  negligence.  2  A.L.R. 
1369. 

—  on  Ugltway. 

Of    person    injured   by    automobile,    see 

Automobiles. 
At  railroad  crossing,  see  Railroads,  II. 

Contributory  negligence  in  driving  auto- 
mobile against  side  of  brightly  light- 
ed  street   car.     2   A.L.R.    1607 
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XSOOTIABIXJTT. 

Of  note,  see  Bills  and  Notes. 
•  t » 
IfBGOTIABXJB  mWrBUMEHTS. 

See  Bills  and  Notes. 

_,i>Bl*-  '  *'* 

VEOOTZABU!  I1T8TB1TMENTB  ACT. 

In  general,  see  Bills  and  Notes. 

Effect  of,  on  validity  of  verbal  direction 
to  bank  to  pay  deposit  on  checks 
drawn  by  third  person.    2  A.L.R.  172. 


♦  «» 


HEGROE8. 

Miscegenation,  see  Miscegenation. 

•  ■» 

NETS. 

Annotation, 

A.S  tools  within  meaning  of  Debtor's  Bx- 
emption  Laws.    2  A.L.R,  827. 


NEWS. 

Meaning  of  word  "news."    2  A.L.E.  317. 
As  property.    2  A.L.R.  293,  317. 


HXWSFAPEKS. 


Press    associations,    see   Press   Associa- 

TtONS. 

Annotation. 

As  "public  place"  within  requirement  as 
to  posting  of  notice.    S  A.L.R.  lOOS. 


HEW   TBIAIk 


Abuse  of  discretion  as  to,  see  Appeal  and 
Error,  V. 

Annotation. 

Construction  of  contract  as  regards  serv- 
ices contemplated  where  attorney 
claitns  extra  compensation  for  serv- 
ices on  application  for  new  trial.  3 
A.L.R.  S49  (with  ease  on  page  S40) . 

Consideration  on  appeal  of  grounds  of 
motion  for,  not  approved  by  trial 
judge.    2  A.L.R.  1095. 


\ 
NEXT  OF  KIN. 


[2  A.L.Ra 


Annotation, 

Statutes  of  Limitations  or  laches  as  bar 
to  suit  by,  to  set  aside  conveyance  or 
transfer  by  ancestor.    9  A.L.R.  447. 


♦  «» 


NOTES. 

See  Bills  and  Notes. 


NOTICE. 

Im  ceaeraL 

Necessity  of,  to  constitute  due  process  of 
law,  see  CONSTITUTIONAL  Law. 

Of  personal  ■  injury  to  municipality,  see 
Mttnicipal    Oorforations,    II. 

To  redeem  from  tax  sale,  see  Taxes,  III. 

Annotations. 

Scope  and  import  of  term  "owner"  in 
statutes  as  to  giving  notice  of  nuiking 
of  local  improvement.    3  A.L.R.  790. 

Burden  of  proof  as  to  notice  of  bank- 
ruptcy proceeding.  2  A,L,R.  107S 
(xcith  case  on  page  1007). 

Liability  of  carrier  as  affected  by  inabil- 
ity of  passenger  to  read  language 
employed  in  notice  or  warning.  S 
A.L.R.  93  (*eith  ease  on  page  0O) . 

To  bank  of  trust  nature  of  account  stand- 
ing in  name  of  conservator  of  incom- 
petent.   2  A.L.R.  1654. 

Effect  of  failure  to  serve  notice  in  lunacy 
proceedings  on  privilege  of  state- 
ments made  in  proceedings.  2  A.L.R. 
1579. 

To  attorney  of  lack  of  authority  of  fire 
commissioners  employing  him.  2 
A.L.R.  1209. 

Effect  of  notice  of  condition  causing  in- 
jury on  liability  of  county  for  private 
injury  to  individual.     2  A.L.R.   718. 

Effect  of  statute  forbidding  vendor  to  ter- 
minate contract  without  notice  on 
vendee's  right  to  abandon  contract. 
2  A.L.R.  411. 

Of  stockholders'  meetings.    2  A.L.R.  551. 

PostimK  of. 

Annotation. 

TVhttt  is  "public  place"  within  require- 
ment as  to  posting  of.  2  .4..L.R. 
lOOS  (with  case  on  page  lOOS). 

Place   of   posting   statutory   notices   for 
-  formation   of   drainage    dutrict.      2 
A.L.R.  1006. 
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Annotattcn. 

Presence  of,  as  ground  for  rescission  of 
cotUract  for  purchase  of  land.  2 
A.L.R.  1611  (ipith  case  on  page 
ie09) . 


^«» 


mnsAHOES. 


Whmt  are. 


Annotation. 

Trolley  poles  itn  street  as  nuisance.  Si 
A.L.R.     496     (with    case    on    page 

Abatement  off. 

Annotation. 

Scope  and  import  of  term,  "owner"  In 
statutes  relating  to  abatement  of  nui- 
sances.   2  A.L.R.  SOI. 

Duty  of  state  to  contribute  to  abatement 
of  nuisance  by  private  bridge  ob- 
structing navigation.    2  A.L.R.  1685. 


Defeases. 

Legislative  authority. 


2  A.L.R.  487. 


OATH. 

Annotation. 

Jfecesattv  of  affidavit  or  sworn  stmtetnent 
as  foundation  for  constructive  eon- 
tempt.  2  A.L.B.  226  (With  oose  on 
page  229) . 

*»# 


OBJECTIONS. 

In  general,  see  Trial,  I. 

»»» ■ 


OBSTRirOTIOV. 

To  navigation,  see  Waters. 


OOOIJSTS. 


Right  of  optician  who,  as  administrator 
of  oculist,  sells  g^>od  will  of  latter's 
business  to  solicit  trade  from  former 
patients  of  oculist  whose  prescrip- 
tions are  in  his  possession.  2  A.L.R. 
768. 


OFFICERS. 


Of  bank,  see  Banks. 
Bonds  of,  see  Bonds. 


Of  private  corporation,  see  Cobporations, 

Tax  officers,  see  Taxes,  III. 

IitablUty  for  aots  of. 
Municipal  liability  for  acts  of,  with  re- 
spect to  highway.    2  A.L.R.  718. 

Appoiataieiit. 

Annotation. 

Power  to  reconsider  confirmation  of  ap- 
pointment to  office.  2  A.L.B.  1007 
(with  casq  on  page  1600). 


OFF-SETS. 


Set-off  generally,  see  Set-Off  and  Coun- 
terclaim. 


*»» 


OPINION. 

Expression  of,  as  fraud,  see  Fraud  and 
Deceit. 


♦■ » 

OPINION  EVIDENCE. 

See  Evidence,  VI. 


OPTICIANS. 


Right  of  optician  who,  as  administrator 
of  oculist,  sells  good  will  of  latter's 
business  to  solicit  trade  from  former 
patients  of  oculist  whose  prescrip- 
tions are  in  his  possession.  2  A.L.R. 
768. 


OPTION. 

Option  contracts  generally,  see  Con- 
tracts, I. 

Effect  of  option  to  renew  insurance  pol- 
icy to  cover  accident  occurring  on 
day  after  expiration  of  policy.  2 
A.L.R.  1597. 

As  mere  offer  requiring  acceptance  within 
time  limited.    2  A.L.R.  1697. 


ORAL  OIFT. 


Annotation. 

As  color  of  title.    2  A.L.B.  1403  (teith 
case  on  page  1453). 


♦  «» 


ORDINANCE. 

See  Municipal  Corf(HUTIons,  I. 
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By  cotenant,  lee  Astxrse  Possession. 
Of  tenant.     2  A.L.R.  366. 


OVEBORATT. 


Power  of  trust  company  to  diamite  liabil- 
ity on  certified  check  which  is  an 
overdraft,  as  against  bona  fide  hold- 
er.    2  A.L.R.  83. 

Certification  of  check  of  director  of  trust 
company  which  overdraws  his  account 
as  an  "overdraft"  within  statute  im- 
posing penalty  upon  such  officer  for 
overdrawing  account.     2  A.L.R.   83. 


OVEBHEAD  EXPEHSE8. 

AnnoUUion. 

BtgM  of  contractor  on  "cost  plus"  Iwsia 
to  charge  for.    2  A.L.R.  120. 


#»» 


OVEBSEER  OF  THE  FOOB. 

Annotation. 

Fovoer    to    employ    counsel.     2    A.L.B. 
1212. 

e  I » 


OWNEB. 

Ownership  of  intoxicating  liquor  not  in- 
tended for  Illicit  sale,  power  to  pro- 
hibit    2  A.L.R.   1068. 


OWMEBSHIF. 


Condition  of  insurance  policy  as  to,  see 
Insurance,  IL 

Annotation. 

Scope  and  import  of  term,  "oumer"  in 
statutes  relating  to  real  property.  2 
A.L.R.  778  (ioith  case  on  page 
771). 

Who  is  owner  within  meaning  of  statute 
giving  irrigation  company  leasing 
water  to  owner  of  land  lien  on  crop 
for  compensation.    2  A.L.R.  771. 


Attorney's  lien  on,  see  AnoRNEn. 
*  ■ » 
FABDON. 
See  Cbiminal  Law,  IIL 


FABEirr  AHS  CHCCD. 

In  ceneraL 

Support  of  infant,  see  Infants. 

Liability   of   parent   for   torts   of  adult 

child.    2  A.L.R.  883. 
Parent  as  agent  or  attorney  of  child.    2 

A.L.R.  1369. 

EaftaneipatioB. 

Emancipation  of  child  by  contract  to  sup- 
port parent    2  A.L.R.  1429. 

AdopttoB. 

Annotations. 

Use  of  term  "issue"  as  including  adopt- 
ed chOdren.    2  A.L.R.  974. 

Specific  performance  of  contract  to  adopt 
child.     2  A.L.R.  1197. 

•  «  » 


FABUAMEXTABT  lAW. 

In  cemeral. 

Construing  action  of  council  in  accord- 
ance with  general  parliamentary 
rules.     2  A.L.R.   1650. 

Right  to  take  from  table  motion  placed 
on  table  at  previous  meeting.  2 
A.L.R.  1650. 

Beeonsideratloii. 

Annotation. 

Power  to  reconsider  confirmation  of  ap- 
pointment to  office.  2  A.L.R.  1687 
(with  case  on  page  1060). 

Finality  of  adoption  of  motion  to  lay  on 
table  motion  to  reconsider  vote  taken 
by  municipal  council.    2  A.L.R.  1660. 


FABOZ.  OIFT. 


4»» 


Annotation. 

As  color  of  title.    2  A.L.R.  1*68   (u>tfh 
case  on  page  1453) . 


FAFER  MIZX. 

Annotation. 

Exem.ption  of  paper  mill  machinery,  etc. 
2  A.L.R.  682. 


*»» 


FABTIAI.  INVAUSITT. 

Of  contract,  see  Contracts,  III. 


Bill  of,  see  Pi£ading,  L 
<»» — 


In  ceaeraL 

Who  are  affected  by  judgment,  gee  Judg- 
ment, II. 

Competency  of,  as  witness  in  suit  by  or 
agrainst  executor  or  administrator, 
see  Witnesses. 

Error  as  to,  uraived  or  cured  below.  2 
A.L.R.  293. 

PlalBtUr*. 

Action  by  husband  or  wife,  see  Husband 
AND  Wife. 

Grantor's  right  to  enforce  grantee's  agree- 
ment to  make  specified  payment  to 
third  person.     2  A.L.R.  1150. 

Right  of  voter  to  sue  to  set  aside  report 
of  commissioners  of  apportionment. 
2  A.L.R.  1334. 

Personal  representative  as  proper  party 
to  sue  persons  conspiring  with  deced- 
ent to  dissipate  his  property  so  as  to 
deprive  his  wife  of  benefit  of  her 
antenuptial  contract.     2  A.L.R.  281. 

Receiver  as  proper  party  to  sue.  2  A.L.B. 
862. 

—  Joinder. 

Joinder  of  causes  of  action,  see  Action 
or  Suit. 

Annotation. 

In  action  against  cotenant  for  wrongful 
removal  of  timber.    3  A.L.B.  1001. 

Defendants. 

Corporation  as  necessary  party  to  action 
against  directors  for  loss  of  assets. 
2  A.L.R.  862. 

Wife  holding  estate  by  entireties  as  par- 
ty to  scire  facias  to  revive  judgment 
against  husband.    2  A.L.R.  1698. 

—  Joinder. 

How  question  of  misjoinder  of  parties 
must  be  raised.     2  A.L.R.  211. 


*«» 


PASTHEBaHIP. 

Annotation. 

Honoomplianoe  votOi  atattite  requiring 
filing  of  certificate  of  partnership  as 
affecting  right  to  mMintatn  action 
artalng  out  of  tort.  2  A.L.B.  119 
(with  ease  on  page  114). 


PART  PEBFORMAHOE. 

Of  contract,  see  Contracts,  IV. 
2  A.L.R.— 112. 


Annotation. 

Duty  and  liability  towards  employees  of 
public  service  corporations  entering 
premises.  2  A.L.B.  18S9  (with  case 
on  page  1387) . 


Patment. 

In  seneraL 

Of  depositor's  check,  see  Banks;  Checks. 
Of  insurance  premium,  see  Insurance,  II. 
Of  employee's  wages,  see   Master  and 

Servant. 
Of  money  into  court,  see  Money  in  Court. 

Annotations. 

When  payment  is  dxie  under  contract  to 
render  services  silent  as  to  time  of 
payment.  2  A.L.B.  622  (with  ease 
on  page  S19) .  ' 

TaMdity  of  instrument  for  payment  of 
money  as  affected  by  mere  fact  that 
payment  is  postponed  until  death.  2 
A.L.B.  1471  (with  ease  on  page 
1*07) . 

Sendlns  hj  mail. 

Annotation, 

Bequest  to  remtt  as  authorizing  payment 

by  post.    2  A.L.B.  19*6   (with  case 

on  page  10**). 

Amount  of  debt  as  affecting  right  to  send 
treasury  notes  by  registered  letter 
in  payment.    2  A.L.B.  1644. 

To  whom. 

To  whom  payment  may  be  made.  2  A.L.R. 
460. 

Medium  of. 

By  check.    2  A.L.R.  504. 


PEG  MACHINE. 


Annotation. 

,  As  a  tool  uMhin  mieaning  of  Debtor's  Ex- 
emption Laws.     2  A.L.B.  332, 


#  »» 


PENAI.  STAT1TTES. 

Strict  construction  of,  see  Statutes. 


PENALTIES. 


Annotations. 

Scope  amd  iwvport  of  term,  "owner"  in 

statutes  penattzing  unlawful  cutting 

of  timber.    2  A.L.B.  799. 


ovvpv  ana  vrnpcn-t  v/  MTrm  "vvTnvr"  in 
statutes  peruilititii;  fciint<n£r  irithsut 
pemUMion  o/  otmer.    2  A.L.R.  700. 

Gonstructioa  of  statute  »■  to.  2  A.L.R. 
147. 

Statute  imposing  ^nalty  upon  railroad 
engineer  for  violation  of  Stop  Stat- 
ute.   2  A.L.R.  147. 


»»» 


FEB  CAPITA. 

Gift  per  capita,  see  Wills. 
« ■  > 


PERFORMANCE. 

Of  contract,  see  Ck>NTRACTS,  IV. 

*»» 

PERMISaiVE  VSE, 

Annotation. 

By  public  as  affecting  acquisition  of  titte 

bf/    adverse    possession.      H    A.L.B. 

1870. 


Gift  per  stirpes,  see  Wnuk 


Muinoir. 


/tnnotoMon. 

Scope  and  import  of  term,  "oum»r"  in 

statutes  relating  to  petition  for  pub. 

lie  improvements.    8  A.L.M.  7S0. 

In   election   contest;    right   to   withdraw 
name  from.     2  A.L.B.  399. 


PHOTOORAPH8. 


Annotations. 

Photographic  lens  as  an  implentent  uHth- 
in  meaning  of  Debtor's  Exemption 
Laws.     S  A.L.B.  S3S. 

"Daguerreotype  apparatus  as  a  tool  or 
instrument  within  meaning  of  Debt- 
or's Mxemption  Laws,  g  A.L.B.  828. 


♦  »» 


PERPETUAI.  FRANCHISE. 

^nMotatfon. 

^rant  of,  to  public  service  corporation. 

Si  A.L.B.   IIOS    (with  case  on  page 

1099) . 


♦  «» 


PERSON. 

Public  corporation  as.    2  A.L.R.  1583. 


PERSONAlTXNJTJRT. 

To  passenger,  see  Carriers,  I. 
Municipal    liability   for,   see    Municipal 

Corporations,  II. 
On  railroad  track,  see  Railroads,  II. 
Release  from  liability  'for,  see  Release.     > 

Annotation. 

Judgment  in  wife's  suit  for,  as  affecting 
husband's  action  for  resulting  dam- 
age, a  A.L.B.  892  (leith  ease  on 
page  SSO). 

Husband's  right  of  action  for  injuries  to 

married  woman.    2  A.L.R.  686. 
Wife's  right  of  action  for.    2  A.L.R.  586. 


♦  » » 


PERSONAI.  PROPERTY. 

Sale  of,  see  Sale. 


PHT8IOAX.  EXAMINATION. 

See  Discovery  and  Inspection. 
♦  »» 

PHYSICIANS  AND  SVROEONS. 

Annotation. 

Ijistruments  of,  as  tools  within  meaning 

of    Debtor's    Exemption    Laws.      S 

A.L.B.  832. 


PIANO. 

Annotation. 

Of  music  teacher  as  implement  within 

meaning     of     Debtor's     Exemption 

Laws.     2  A.L.B.  833. 


PIOKAX. 

Annottttion. 

As  a  tool  ■within  meanHtg  of  JDeMor** 
Exemption  Laws.    2  A.L.R.  840. 


♦  »» 


PITCHER. 

Annotation. 

As  a  tool  within  meaning  of  Debtor's 
Exemption  Xaiws.    2  A.L.H.  SM. 
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iftmnotatloiw. 

Sufitdmteif  of  attegation  as  to  pUuse  of 
adultery  in  aiMt  for  divorce,  g  A.I1.B, 
1001    (with  case  on  page  1917)  . 

Bttt  of  particulars  aa  to  place  of  advi- 
tery  -in  auit  for  divorce,     a  A.L.R. 

leoa. 


PIiAIimFFS. 

Parties  plaintiff,  see  Pasties. 


♦  «» 


PUIT. 

See  Maps  and  Plats. 


♦  «» 


PUITFOBM. 

Contributory  negligence  of  passenger  in 
riding  on,  see  uabsiebs,  I. 


PUBADXNO. 

I.  In  generoL 

Review  of  discretion  as  to,  on  appeal,  see 

Appeal  and  Error,  v. 
Necessity  of  proving  allegation,  see  Et- 

IDENCG,  III. 

Variance  between  pleading  and  proof,  see 

Evidence,  XII. 
In  criminal  prosecution,  see  Indictment, 

ETC. 

Defects  ^ralved  or  cured. 

Waiver  of  right  to  claim  that  denial  did 
not  lav  foundation  for  certain  proof 
by  failure  to  make  claim.    2  A.L.R. 

1387. 

Bill  of  partloolara. 

Annotation. 

A»  to  charges  of  adultery  in  suit  for  di- 
vorce.  2  a.Ij.u.  leaa. 

Ameadmeaits. 

Change  of  form  of  action.  2  A.L.R.  114. 
Review  of  discretion  as  to.  2  A.L.R.  918. 
Amendments  on  appeal.    2  A.L.R.  1005. 

Snrplusase. 

Definition  of  surplusage.     2  A.L.R.  986. 

Eliminating  reference  to  statute  as  sur- 
plusage in  statutory  action  for  cut- 
ting timber  and  allowing  action  to 
proceed  as  for  common-law  trespass. 
2  A.L.R.  986. 


H.  DeoIwratliHa  or  •muplatst. 

Za  ceaerol. 

In  election  contest.     2  A.L.R.  399. 

Sufficiency  of  allegation  of  appointment  aa 
guardian.     2  A.L.R.  1658. 

Necessity  of  alleging  intestacy  of  an- 
cestor in  alles^g  title  of  descent.  2 
A.L.R.  428. 

Bill  to  enforce  judgment  against  lease- 
hold property.    2  A.LJt.  1698. 

On  eoattraot  liability. 

Necessity  of  alleging  consideration  for 
note.    2  A.L.R.  1467. 

In  dlTorpe  suit. 

Annotation, 

auffUHency  of  tMegaUon  of  adwKcry  *n 
auit  for  divorce.  2  AJCM.  1021 
(with  case  on  page  1017). 

m.  Pleas  and  aaawers. 

In  KoaeraL 

What  put  in  issue  by  general  denial.  2 
A.L.R.  678. 

Pleading  containing  general  denial  and 
also  matter  in  nature  of  general  de- 
murrer.    2  A.L.R.  211. 

Raising  affirmative  issue  by  pleading  dis- 
charge in  bankruptcy.    2  AL.R.  1667. 

What  must  be  pleaded. 

Abandonment  of  contract.    2  A.L.R.  678. 
Legal  capacity  of  contestants  in  election 
contest     2  A.L.R.  399. 

SufBcleiicjr. 

Indefiniteness  of  plea  that  insured  Was 
not  in  g:ood  health  when  reinstated.  2 
A.L.R.  1503. 

IV.  Demurrer. 

Gtoeral  demurrer  on  ground  of  mis- 
joinder of  causes  of  action.  2  A.L.R. 
211. 

Pleading  containing  general  denial  and 
also  matter  in  nature  of  general  de- 
murrer<    2  A.L.R.  211. 

Restricting  demurrer  to  facts  appearing 
in  complaint.    2  A.L.R.  862. 

Inapplicability  to  equity  causes  of  stat- 
utory provision  as  to  failure  to  as- 
sign grounds  of  demurrer.  2  A.L.R. 
1617. 

Necessity  of  demurrer  to  raise  question  of 
legal  capacity  of  contestants  to  bring 
election  contest.    2  A.L.R.  399. 

Taking  allegations  as  true  on  appeal 
from  order  sustaining  demurrer.  2 
A.L.R.  1359. 

Raising  by  demurrer  question  of  mis- 
jomder  of  parties  or  excess  of  parties. 
2  A.L.R.  211. 

Raising  by  demurrer  defense  of  neg- 
ligence of  stockholder  seekipg  to  re- 
cover against  directors  for  permitting 
officer  to  embezzle  its  funds.  2  A.L.R. 
862. 
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PLEDGE. 


POMKHTFICE. 


Lien  of  attorney  on  collateral  seenrity  for 
note  due  from  client.    2  A.L.K.  1486. 


^«» 


POISON. 

AnnotaUon. 

Provision  in  aecident  inMirance  policy 
exempting  frotn  or  limiting  liability 
where  death  or  injury  results  from 
poiaon.    2  A.L.R.  01. 


AnnotatUms. 

Am   "pubUe  plae^'   wUhin   requirement 

as  to  poeting  of  notice.     2  AJ..K. 

iOOS. 
tbequevt  to  remit  aa  authorixing  payment 

by  post.     2  A.L.a.  1040  (with  eaee 

on  page  1044), 

Amount  of  debt  as  affecting  right  to  send 
treasury  notes  by  registered  letter 
in  payment.    2  A.L.R.  1644. 


POXXS. 

Annot4M«H. 

Trolley  poles  in  street  a»  nuisance.     2 

A.L.B.    490     (tcith    case    on    page 

487). 

In  streets  generally.      2  A.L.R.  487. 


♦  »♦ 


POUCE  POWBB. 

See  Constitutional  Law. 


POTATO  MACHIMERT. 

Annotation. 

As  a  tool  within   meaning   of  Debtor's 
Sieemptlon  Laws.    2  A.L.^.  833. 


POVLTBT  DEAX.EB. 

Annotation. 

Exemption  of  equipment  of.     2  A.ti.R. 
833. 


♦  «» 


■4»» 


POOI.  TABIX9. 

Annotation. 

As  a  tool  or  dpparatus  within  n^eanl*^g 

of    Debtor's    Exejnption    Laws.      2 

A.L,It.  833. 


♦  «» 


POOR. 


Annotation. 

Power  of  overseer  of  the  poor  to  employ 
counsel.     2  A.L.R.   1212, 


POSSESSION. 


Annotation. 

Power  to  prohibit  possession  of  intox- 
icating liquor,  irrespective  of  any  in- 
tention to  traffic  therein.  2  A.L.R. 
1085  (with  cases  on  pages  1009, 
1095) , 


♦  «» 


POSTING. 

Annotation, 

Of  notice  what  is  "public  place"  tvithin 
requirement  as  to  posting  of.  2 
A.L.B.  1008  (with  case  on  page 
1005) . 


POWERS. 

Execution  of,  by  deed  making  no  direct 
reference  to  the  power.  2  A.L.B. 
918, 


♦  «» 


POX. 

See  Venereal  Disease. 

4  «» 


PRACTICE  AND  PROCEDITRE. 

In  establishment  of  drains  and  sewers, 
see  Drains  and  Sewers. 

In  eminent  domain  proceedings,  see  Em- 
inent Domain. 


^«» 


PRECAUTIONS. 

After  accident,  see  Evidence,  X. 
««» 
PREGNANCY. 

Annotation, 

As  misrepresentation  or  breach  of  u>mr- 
ranty  by  insured.  2  A.L.R.  ISOT 
(icith  case  on  page  1508) . 


For  insurance,  lee  Insurance,  IL 

PRESEMTMENT. 

Of  negotiable  paper,  see  Bills  and  Notes. 


PRESS  ASSOCIATIONS. 

Enjoining  pirating  of  news  by  rival  news 
agency.    2  A.L.R.  293,  317. 

Objection  that  individual  rights  of  mem- 
bers of  news-gathering  organization 
may  not  be  enforded  in  equity  suit 
brought  by  the  organization  as  a 
corporate  entity.     2  A.L.R.  293. 

Z*ractice  of  news-gathering  agency  of 
taking  news  of  a  rival  a^  a  "tip"  to 
be  investigated  to  debar  it  from  re- 
lief against  appropriation  of  its  news 
matter  by  such  rival.    2  A.L.R.  293. 

News  as  property.    2  A.L.R.  293,  317. 

Publication  of  news  by  one  member  of 
news-gathering  organization  as  aban- 
donment of  news  to  the  public  to 
the  injury  of  other  members.  2 
A.L.R.  317. 


Autnority  to  receive  payment.    Z  A.L.R. 

460. 
Authority  to  modify  contract  for  purchase 

of  goods.    2  A.L.R.  685. 

—  •cent's  fraud  or  ■wrong, 

Annotatioii, 

Might  of  ovmer  to'  recover  hta  money 

gambled  away  hy  his  agent  veithout 

authority.     2  A.L.R.  346. 

Municipal  liability  for  agent's  fraud.  2 
A.L.R.  1390. 

Rlchts  and  UablUty  of  acent. 

Annotation. 

Sight  of  agent  to  offset  his  own  otaim 
against  collection  tnade  for  princi- 
pal. 2  A.L.B,  laS  (xcith  case  on 
page  128). 

Liability  of  persons  concerned  as  agents 
in  .  conducting  gambling  system  by 
which  money  of  one  person  is  lost  at 
gambling  by  another.     2  A.L.R.  340. 

Effect  of  breach  of  contract  employing 
agent  to  sell  goods  to  prevent  recov- 
ery for  price  of  goods  already  sold.  2 
A.L.R.  678. 


PRESUSCFTIOH. 


♦  »» 


On  appeal,  see  Appeal  and  Error,  V. 
In  general,  see  Evidence,  III. 


PRINCIPAI.  AND  ACCESSORY. 

In  crime,  see  Criminal  Law,  I. 


PRINCIPAI,  AND  AGENT. 

The  relation. 

Incapacity  of  infant  to  appoint  agent.  2 
A.L.R.  1369. 

Parent  as  agent  of  child.    2  A.L.R.  1359. 

Telegraph  operator  as  agent  of  bank  tel- 
ephoning acceptance  of  check  for 
transmission  over  wire.  2  AX.R. 
1136. 

Anthority  of  agent  |  rlchts  and  liability 
of  prlnelpaL 

Powers  of  agent  of  bank,  see  Banks. 
Authority  of  corporate  officer  or  agent, 
see  Corporations,  II. 

Annotations. 

Agent's  authority  to   object  to   sale   of 

land  for  taxes.    2  A.L.B.  1067  (with 

case  on  page  J062) . 
Authority  of  agent  to  assent  to  account 

stated.    9  A.L.R.  71    (with  case  on 

page  07). 


PRINCIPAI.  AND  STJRETT. 
Release  or  diseltarge  of. 

AnnoUUion.  ■ 

By  principal's  agreement  to  pay  com- 
pound  or  additional  interest.  2 
A.L.R.  1B69  (with  ease  on  page 
1607). 

By  mere  forbearance  to  sue  without  agree- 
ment therefor.     2  A.L.R.  1567. 

Competency  of  principal  to  testify  to  dis- 
charge of  surety  in  action  by  personal 
representative  of  obligee.  2  A.L.R. 
1475. 


» ■ » 


PRINTERS. 

Annotation. 

Printing  press,  type,  etc.,  as  tools  or  im- 
plements xhithin  meaning  of  Debtor's 
Exemption  Imws.     2  A.L.B.  933. 


PRISONS. 

See  Jails  and  Prisons. 
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PRIVATE  ACTION. 


Action  in  behalf  of  individual  injured  by 
neglect  of  public  corporation  to  per- 
form public  duty.    2  A.L.R.  718. 


PRIVIUBOE. 


In  libel  or  slander  case,  see  Libel  and 

Slandeb. 


*«» 


PRIVIIXOED  COltMTmiOATION. 

In  libd  or  slander  case,  see  Libel  ano 
Slandeb. 


PBOOEEDIHO  IN  REM. 

Scire  facias  against  terretenants  to  revive 
judgment  against  deceased  owner  of 
leasehold  property  as.  2  A.L.R.  1698. 


♦  «» 


PROHIBITION. 

Annotatton, 

Power  to  prohfbtt  poaseaaion  of  intoxicat- 
ing liquor,  irrespective  of  any  in- 
tention to  traffle  therein.  S  A.L.R. 
loss  (with  cases  on  pages  1009, 
1095). 


»■  » 


PROMISE. 


See  Contracts. 


PROMISSORT  NOTES. 

See  Bills  and  Notes. 


TROPERTT. 


Constitutional  protection  of,  see  Consti- 
tutional Law. 

Definition  of.    2  A.L.R.  317. 
News  as.     2  A.L.R.  298. 


«■■» 

PROSECTTTINO  ATTORNET. 

See  District  and  Prosecuting  Attob* 

ney. 


PROSPECT. 


Annbtation, 

Valuing    undeveloped,    mining    property 

as,  for  purpose  of  taxation.    S  A.L.B. 

ISSO  (with  case  on  page  1S40). 


»»» 


PROSTITUTION. 

Houses  of,  see  Dibqbdebly  Hodses. 

♦  «» 

PROVABIUTT. 

Annotation. 

Burden    of    proving    nonprovahiUtff    of 
claim  in  bankruptcy,  g  A.L.R.  1074. 


*«» 


PROXIMATE  CAUSE. 

Of  injury  at  railroad  crossing.  2  A.L.R. 
759. 

Finding  that  passenger  injured  by  col- 
lision while  standing  on  platform  in 
violation  of  law  was  not  injured  by 
carrier's  negligence  as  equivalent  to 
finding  that  negligence  of  carrier 
causing  collision  was  not  proximate 
cause  of  injury.    2  A.L.R.  90. 


♦  «♦ 


PUBUC. 

Adverse  possession  as  against,  see   Ad- 
verse Possession. 


*»» 


PUBUtCATION. 

Effect  of  publication  to  terminate  author's 
righta.    2  A.L.R.  317. 


♦  »» 


PUBUC  BUILDINGS. 

Annotation. 

As  "puhUe  place"  within  requirement  as 
to  pouting  of  notice.    2  A.L.R.  lOOS. 


♦  ■» • 

PUBLIC  CORPORAnON. 

Liability  to   garnishment,   see  Gabnibb- 

ment. 

Annotations, 

Conatitutiotiality  of  statutory  provisions 
as  to  poUtioal  corporations  or  divi- 
sions which  shall  bear  oott  of  estab- 
lishing or  maintainine  Mffhways.  S 
A.L.B.  74:0  (with,  case  on  page 
720). 
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VdUait^  of  flwe  aal0  of  land  ae^uired  Ity, 

after  levy  and  'before  sale,    9  A.L.R. 

16SS  (v>tth.  ease  on  page  1690). 
Right  to  V)atne  immunity  from  gami«h- 

Tlt/ent.      9   A.L.B.    1BS6    (wtth   case 

on  page  1883) . 

Action  in  behalf  of  individual  injured  by 
neglect  of  public  corporation  to  per- 
form public  duty.    2  A.L.R.  718. 

As  "person"  subject  to  garnishment.  2 
A.L.R.  1683. 


FUBUO  HOUSE. 


AnnotaUon. 

As  "public  place"  wUMn  requirement  a* 
to  posting  of  notice.    9  A.Zi.9'  lOOS. 


♦  «» 


FUBUc  mpRovEicEirrs. 

Xb  KeneraL 

For  drains  and  sewers,  see  Drains  anb 

Seweks. 
Fixing   and   changing   street  grade,  see 

Highways. 

Annotation. 

Scope  and  import  of  term  "owner"  in 
statutes  relating  to.     9  A.L.R.  789. 

Requiring  county  to  give  bond  for  pay- 
ment of  interest  on  money  loaned  by 
state  to  township  for  road  improve- 
ment.   2  A.L.B.  726. 

Municipal  liability  for  extra  work  per- 
formed by  sewer  contractor.  2 
A.L.R.  1390. 

Assessment*. 

Power  of  legislature  to  authorize.  2 
A.L.R.  609. 

Limiting  amount  which  may  be  raised  by 
special  assessment  accruing  from 
improvement.     2  A.L.R.   609. 

Constitutional  provision  against  taking 
property  without  due  process  as  re- 
striction on  power  to  levy.  2  A.L.R, 
609. 

Application  to  special  assessments  for 
local  improvements  of  constitutional 
provision  against  taking  private 
property  for  public  use  without  com- 
pensation.    2  A.L.R.  609. 

— .  procedure.  * 

Annotations. 

Scope  and  import  Of  term  "oumer"  in 
statutes  as  to  giving  notice  of  maJdng 
of  local  improvement.    9  A.L.B.  790, 

Qualification  of  owner  of  property  affect- 
ed by  public  improvement  to  act  in 
maJcing  assessment,  9  A.L.B,  1907 
(icith  case  on  page  1909) . 


'  _  rules  of  apportloameat. 

Fixing  arbitrary  standard  of  apportion- 
ment of  special  assessment.  2  A.L.R. 
609. 

—  Mtf oreemeBt. 

AlMtotaUon. 

Scope  and  import  of  term  "oumer"  in 

statutes  OB  to  coUeeting  assessments. 

9  A.L,R.  790. 


»»» 


FVBUC  MONEYS. 

Lien  of  attorney.    2  A.L.R.  274. 
*»» 
PTJBUC  VULCE. 

Annotation, 

What  is  "public  place"  xcithin  require- 
ment as  to  posting  of  notice.  9 
A.L.B.  1008  (with  case  on  page 
10O6). 


FUBUO  FOUOT. 

As  affecting  contracts,  see  Ck>KTiuCT8,  III. 


« ■  > 


PUBUO  PBOPEBT7. 

Annotation. 

Lien  of  attorney  on  public  fund  or  prop- 
erty. 9  A.L.B.  97*  (u>a,h  ease  on 
page  901), 


PUBUC  SERVICE  COMMISSIOH. 

Annotation, 

Potcer  of  Public  Service  Commission  to 
require  railroad  or  street  railway  to 
extend  its  line  or  build  new  line  to 
new  territory.  9  A.L.B.  983  (u-ith 
ease  on  page  976) . 

Evidence  of  failure  to  approve  plan  for 
temporary  station  platform.  2 
A.L.R.  1057. 

Power  to  enforce  contract  between  rail- 
road company  and  persons  subscrib- 
ing funds  for  construction  of  road. 
2  A.L.R.  975. 


PUBUC  SERVICE    CORPOBAnONS. 

See    also  Carriers;    Eusctrio    Lights; 

Gab;  Railroads;  Telephones;  Wa- 
ters. 
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Annotatitma. 

Perpetual  franchise  to.  2  A.L.B.  IIOS 
(with  ease  on  page  1099) . 

Duty  and  Habllity  towards  employee*  of, 
entering  premises.  2  A.L.R.  1389 
(urith  case  on  page  1887) , 

Bepjlation  and  control  of.    2  A.L.R.  976. 

Liability  of,  for  attempt  to  cxerciae  right 

of  eminent  domain  for  a  private  pur- 

r«e  under  the  guise  of  a  public  one. 
A.L.R,  327. 


QVAXnnif  MKKUIT. 

Right  of  one  breaking  eontract  to  be  per- 
formed for  an  entire  price  to  recover 
on  contract  or  quantum  meruit.  2 
A.L.R  678.  . 


^«» 


QUARAXTXinB. 


See  Health. 


^»» 


-      PUBUC  SQUARE. 

Annotation. 

As   "public    place"   ^rlthln  requirement 

as  to  posting  of  notice.     2  A.L.R. 

1008. 


*«» 


PUBUC  UT!:.ITIX!S. 

PuBUC  Service  Corporations. 


*  ■  > 


FUmXlVa  SAMAOES. 

See  Damages. 

.    ♦*» 

WBCKASE  XOVBT. 

Lien  for,  see  Vendor  and  Purchasir. 
Payment  of,  by  vendee,  see  Vendob  AND 
Purchaser. 

Annotation, 

Of  liquor,   Uahility  of  licensee  for.     2 

A.L.R.    1S17    (uHth   ease    on   page 

1S18). 


PUKP08E. 


Purpose  for  which  stockholder  intends  to 
use  his  voting  power  as  affecting  his 
right  to  vote.    2  A.L.R.  661. 


QUAUFIOATIOira. 

Of  voters,  see  Elections. 

As  expert  witness,  see  KviDENCB,  VI. 

Of  judge,  see  Judges. 

Of  juror,  see  JUBY. 

AnnotaMon. 

Of  owner  of  property  affected  by  pUblU) 
improvement  to  aet  <n  moklntr  «•• 
aeaament.  2  A.ld.R.  1907  (%eiiH  eate 
on  page  1202). 


QUE8TIOH8  OF  FACT. 

See  Trial,  IL 


QUXTCLAIIC  DEED. 

Annotation. 

Vendor's  lien  to  secure  legacy  which  one 
receiving  quitctalm  from  legatee 
agrees  to  pay.  2  A.L.B.  SIO  (uHth 
case  on  page  804) . 


*»» 


QUO  WABRANTO. 

Immateriality  on  appeal  of  power  of 
court  to  vacate  order  in  nature  of  qao 
warranto.    2  A.L.R.  1660. 


RAIUtOAD  OOBCMISSIOW. 

See  Public  Service  Commission. 
»»» 

RAIXAOAS8. 

I.  In  seaeral. 

As  carriers,  see  Carriers. 

Street  railways,  see  Street  RAHiWATB. 

FrancUse. 

Annotation. 

Grant  of  perpetual  franchise,  »  AJi,R. 
1106. 

liabilities  for  leased  road. 

Annotation. 

Application  of  railroad  Stop  StaMMte 
u)liere  one  company  leases  the  roads 
of  two  others,    2  AJi.B.  198. 

n.  OoaatrootiMi  aad  opeMtlom. 

In  (eaeral. 

Duty  to  operate  road,  see  Carriers,  IIL 
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Annotation. 

Power  of  Public  Service  Commission  to 
require  railroad  to  extend  its  line  or 
huiia  new  line  to  new  territory.  Si 
A.L.B.  9S3  (with  case  on  page 
97S). 

Power  of  Public  Service  Commission  to 
enforce  contract  betwten  railroad 
company  and  persons  subscribing 
funds  for  construction  of  road.  2 
A.L.R.  97B. 

Feaoos  Mtd  eattle  gvards. 

Injury  to  animals  because  of  lack  of  fence, 
see  infra. 

Annotation, 

Scope  and  import  of  term,  "owner''  In 
statutes  requiring  construction  of 
cattle  guards.    2  A.L.B.  798. 

Electric  interurban  railway  as  a  "railroad 
company"  within  meaning  of  statute 
as  to  fences  and  cattle  guards.  2 
A.L.R.  94. 

Aeeidenta  at  oroasinga  —  In  gener*!. 

Contributory  negligence,  see  infra. 
Proximate   cause    of    injury,    see    Pboz- 
iMATE  Cause. 

Annotation. 

Validity  and  construction  of  raUroad 
Stop  Statute.    2  A.L.S.  ISO. 

Statute  imposing  ^penalty  upon  railroad 
engineer  for  violation  of  Stop  Stat- 
ute.    2  A.L.R.  147. 

Application  to  street  railway  company  of 
railroad  Stop  Statute.    2  A.L.R.  147. 

Doubt  as  to  whether  street  railway  com- 
pany was  authorized  to  operate  as 
such  as  affecting  question  of  duty 
of  railroad  company  to  stop  trains 
before  crossing  street  car  tracks.  2 
A.L.R.  147. 

—  slgaals. 

AnnottUion, 

Scope  and  Import  of  term,  "owner"  in 
statutes  requiring  corporation  own- 
ing  railroad  to  give  crossing  signals, 
2  A.L.B.  798. 

Injniiea  to  aalmala  liy  trains. 

Annotation. 

lAability  of  interurban  road  for  IctlUng 
or  injuring  live  stocTc  running  at 
large.  2  A.I..R.  98  (with  case  on 
page  9i) . 

Contrlbntory  megllKenee. 

Duty  to  stop,  look,  and  listen.    2  A.L.R. 

75». 
Obstructions    to    sjght    or    hearing.      2 

A.L.R.  769. 
Question  for  jury  as  to.    2  A.L.R.  759. 


Contributory    negligence    as    proximate 
cause  of  injury.    2  A.L.R.  769. 


*•» 


BAIUEtOAB  STATXOX. 

See  Depot. 

<»» 

BAPE. 

Admissibility  of  complaint  made  by  vic- 
tim of,  see  Evidence,  IX. 

Annotation. 

Compulsory  examination  of  accused  for 
veMereal  disease.    2  A.X,.S.  1882. 


BATIFIOATXON. 

Of  sale  of  infant's  property,  see  iNFAms. 


&EAI,  ESTATE  AGEHT. 

See  Brokebs. 


BEAI.  PROPESTT. 

Boundaries  of  land  conveyed,  see  BOUNB^ 

ARIES. 

Dower  in,  see  Dower. 

Of  decedent,  rights  and  powers  of  per- 
sonal representative  as  to,  see  Ex- 
ecutors AND  Administrators. 

Rights  of  husband  and  wife  in,  see  Hus- 
band AND  Wife. 

Laches  as  bar  to  action  respecting,  see 
Limitation  of  Actions. 

When  Statute  of  Limitations  begins  to 
run  in  action  respecting,  see  Limita- 
tion or  Actions. 

Mortgage  on,  see  Mortgage. 

Specific  performance  of  contract  as  to, 
see  Specific  Performance. 

Sale  of,  for  taxes,  see  Taxes,  III. 

Estates  or  interests  created  by  will,  see 
Wills. 

Annotation, 

Scope  and  import  of  term  "owner"  in 
statutes  relating  to  real  property.  2 
A.L.B.  778  (uHth  case  on  page 
771). 

»  I  » 


KEAPEB. 


See  Hartestek. 
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BEABOUKENT. 

On  appeal,  see  Appeal  and  Errob,  VII. 

♦-•-• 

REASON. 

Admissibility  of  evidence  as  to,  see  Et- 
lOENCE,  X. 


*« » 


REASONABUnrESS. 

Opinion  evidence  as  to.    2  A.L.R.  678. 

REB1TTTAI.. 

Of  presumption  to  convey  title  to  center 
•     of  highway.    2  A.L.R.  1. 


♦  •» 


RBOEIVERS. 

Annotation, 

Leave  of  court  as  prerequisite  to  aoMon 
on  tveelver>s  bond.     8  A.L.B.  S74. 

Right  of  receiver  of  insolvent  corporation 
to  sue  officers  for  breach  of  duty  caus- 
ing loss  of  assets.    2  A.L.B.  862. 


RBCnVROCAI.  WIXXS. 

Annotation. 

Xight  of  beneficiary  to  enforce  agree' 
ment  for.    2  A.L.B.  1300. 

♦  «» 


BEOITAUI. 

In  deed  as  evidence.    2  A.L.R.  411. 

*-•-* 

reconsidebahon. 

Annotation. 

Power  to  reconsider  confirmation  of  ap- 
pointment  to  office.  2  A.L.B.  1087 
(with,  case  on  page  16S0). 


RECORDS  AVD  RECORDING  I.AWS. 

Record  on  appeal,  see  Appeal  and  Ebrob, 

Annotation. 

yonoompliance  leith  statute  requiring 
filing  of  certificate  of  partnetihip  as 
affecting  right  to  maintain  ooMon 
arising  out  of  tort,  g  A.L.B.  IIO 
(with  case  on  page  114). 


REOOUniENT. 

See  Set-Off  and  Counterclaih. 

*» » 

RECOURSE. 

Annotation.  • 

VndertaMng  of  one  who  indorses  a  note 

without    recourse.      2    A.L.B.    210 

(tiftth  case  on  page  211). 


♦  »» 


RECUSATION. 

Of  judge,  see  Judges. 


REDEMPTION. 


From  judicial  sale,  see  Judicial  Sals. 
From  tax  sale,  see  Taxes,  III. 


REFRIGERATOR. 


^ntiotafion. 

As  a  tool  or  implement  tcithin  nteaniHif 

of    Debtor's    Exemption    Laws.      9 

A.L.B.  S3S. 


»»» 


REGISTERED  fJBTTER. 

Amount  of  debt  as  affecting  right  to  send 
treasury  notes  by  registered  letter  in 
payment.    2  A.L.R.  1644. 


REGISTRY  OF  DEEDS. 

Annotation. 

As    "public   place"    teitMn  requirement 

as  to  posting  of  notice.     2  A.L.R. 

lOOS. 


*»» 


REHEARING. 

On  appeal,  see  Appeal  and  Ebrob,  VII. 

< « » 

REINSTATEMENT. 

Of  insurance,  see  Insurance,  IL 

4  »  » 


REUBASE. 

Question  for  jury  as  to  fraud  in  secmw 
ing.    2  A.L.R.  630. 
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KEXiicnova  aoourfusv. 


Jlzemption  of,  from  taxation,  see  Taxes, 


Of  statute,  see  Statutes. 


REMAINDER. 


In  general,  see  Life  Tenants. 

In  real  estate  created  by  will,  see  Wiixs. 

Annotation. 

Effect  of  acquiaitton  of  remainder  hy 
beneficiary  of  a  trust  for  life.  2 
A.L.II.  679  (with  case  on  page 
S76J. 


REMAINDERICAN. 

Adverse  possession,  against,  see  Adverse 
Possession. 


REMEDIES. 


Annotation. 

■Of  tenant  in  cotnmon  as  against  coten' 
ant  cutting  timber.     2  A.L.R.  990. 


REMITTANCE. 


Annotation. 

Jtequeat   to   remit   as   authorOttng  pay' 

ment  by  post.    2  A.L.R.  1040  (with 

case  on-  page  1044) . 


***    • 


REMONSTRANCE. 

Annotation. 

Scope  and  import  of  term  "otener"  in 
statutes  relating  to  remonstrance 
against  public  impiwements.  g 
A.L.B.  790. 


♦  «» 


REMOVAL. 

Of  corporate  officer,  see  Corporations, 


♦  «» 


RENEW  Alk 

Of  insurance  policy,  see  Insurance,  II. 
♦  ■» 
REPAIRS. 
Requiring  carrier  to  make.    2  A.L.R.  975. 


♦  »» 


REPETITION. 

Of  instructions,  see  Trial,  IIL 


REPLEVIN. 


In  general. 

Annotation. 

Voluntary   dismissal   of  replevin  action 

by  plaintiff  as  affecting  defendant's. 

right  to  judgment  for  the  return  or 

value  of  the  property.    3  A.L.R.  200 

(tvith  case  OH  page  190). 

Chattel  mortgagee  as  a  stranger  to  the 
title  in  action  by  him  to  replevy  the 
property  after  seizure  under  execu- 
tion.   2  A.L.R.  196. 

Reoovery;  Judgment. 

Recovery  of-entire  •vakie  by  special  owner 
where  defendant  has  only  a  special 
interest  and  plaintiff  is  a  stranger  to 
the  title.     2  A.L.R.  196. 

Effect  of  judgment  rendered  in  favor  of 
defendant  after  reinstatement  of  re- 
plevin suit  dismissed  on  motion  of 
plaintiff.    2  A.L.R.  196. 


REPRESENTATIVES. 

Inequality     in     apportionment     of. 
Election  Districts. 


REPURIATION. 


Of    contract    fraudulently    induced.      2 
A.L.R.  1390. 


RESCISSION. 


Of  contract  generally,  see  CONTRACTS,  V. 
Of  sale,  see  Sale. 

tOt   contract   for   purchase   of  land,   see 
Vendor  and  Purchaser. 

Annotation. 

Sight  of  common  council  to  rescind  con- 
firmation of  appointm.ent  to  office.  2 
A.L.R.  1097  (with  case  on  page 
10SO). 


♦  «» 


RES  OB8TJB. 

See  EviDBNCE,  IX. 


Kse 


AjniiiHiv^AiN  IjAW  anrKjKio,  as^iskhaiujU. 


L2i 


XSSIOITATION. 

Of  bank  officer,  see  Banks. 

♦  «» r- 


BES  IPSA  LOQUITinR. 

Se«  EviDEKCE,  in. 


*»• 


BXB  JUDICATA. 

Former  jeopardy  as  bar,  see  Crimikal 

Law,  II. 
In  general,  see  Judouent,  IL 


BESTAUBAKTS. 


AnnotatUm. 

Bqutpment  of,  as  tools  or  apparatu* 
%iHthin  meaning  of  Debtor's  Exemp- 
tion Jjaics,     »  A.L.B.  836. 


BETBOBPECnVE  STATUTES. 

Constitutionality  of,  see   Constitution- 

AL  Law. 
What  are,  see  Statutes. 


BETUBH. 

ilnnotoMoiM. 

JTiMMctal  aale  made  after  return  day  of 
writ,  under  a  levy  made  before  re- 
turn day.  2  A.Li.R.  189  (leith  ease 
on  page  184) . 

Mffect  of  return  of  execution  made  after 
return  day.  »  A.L.B.  181  (with 
ease  on  page  177). 

Mandamus  to  compel  return  of  proceii> 
2  A.L.R.  177. 


BEiriEW. 

Of  assessment,  see  Taxes,  IIL 


♦  «» 


BESTITUTIOH. 

Annotation. 

As  purging  contempt  in  violating  <njun0> 
tton.    a  A.L.R.  100. 

Meaning  of  word  "restitution"  in  con- 
tempt statute.    2  A.L.R.  161. 


BESTBXOTIVE  UTOOBSEMEHT. 

See  Bills  and  Notes. 


BEVXTAXk 

Of  judgment,  see  Judgment,  VL 
*«» 


BIFUB. 


See  FiKEABMS. 


♦  «» 


•  »♦ 


BTVAI.  OOBPOBATIOH. 

Purchase  of  franchise  of.    2  A.L.R.  1099. 
» ■  > 


BETAHOHO  JUBISDXOTION. 

In  equity,  see  Equity. 

4»e • 


BOCK. 

Annotation. 

Conveyance  with  reference  to,  as  giving, 
tme  to  center.    Z  A.L.B.  14tSi8. 


BETBEAT. 

Duty  as  to,  before  killing  in  self-defense,  ^ 
see  Homicide. 


♦  «» 


BETBEAT  TO  WAZX. 

Annotation. 

Duty  to  retreat  to  icaU  as  affeeted  Ity 
illegal  character  of  premtsee  on 
which  homicide  occurs.  S  A.L.B. 
SIS  (with  ease  on  page  BOO) . 


SAFE. 

Annotation. 

As  tool  or  implement  tcithin  meaning  of 

Debtor's  Exemption  Laws.    9  A.L.B. 

886. 


SAFETY  AFPXJAirOES. 

Requiring  carriers  to  install.     2  A.L.B. 
975. 


BALE. 


—  resolBaioB. 


Of  good  will,  see  Good  Will. 

Of  infant's  property,  see  Infants. 

Unlawful  sales  of  liquors,  see  Intozicat* 

iNo  Liquors. 
On  foreclosure,  see  Mortgage. 
Por  taxes,  see  Taxes,  IIL 

Annotations. 

Jtighta  and  duties  of  life  tenant  with 

potver  to  sell.    2  A.L.R.  1S6S,  1804. 
Contract  for  sale  of  goods  as  entire  or 

divisible,     g  A.L.B.  043   (teUh  oaae 

on  page  03S) . 


Blshts  and  remedies  of  paxtles. 


Annotations. 

<}ontract  for  sale  of  goods  as' entire  or 
divisible.  9  A.L.R.  643  (with  case 
on  page  038). 

Divisibility  of  contract  to  furnish  mate' 
rial  for  a  particular  oonetruction.  2 
A.L.R.  0S7  (voith  ease  on  page 
OSS). 

XAabiUtff  of  ore  taking  out  license  for 
benefit  of  another  for  purchase  price 
of  liquor.  2  A.L.R.  1617  (with  case 
en  page  1S13). 


Authority  of  agent  to  modify  contract  for 
purchase  of  groods.    2  A.L.R.  685. 

Necessity  of  payment  with  each  delivery 
made  pursuant  to  entire  contract  for 
goods  delivered  in  instalments.  2 
A.L.R.  685. 

Duty  of  one  contracting  to  sell  for  prices 
to  be  adjusted  according  to  market 
conditions  to  accept  an  order  which 
is  an  attempt  to  make  a  price  for  the 
ensuing  year.    2  A.L.R.  678. 

Opinion  evidence  as  to  whether  order  for 
goods  at  time  when  price  was  about 
to  change  was  reasonable  under 
terms  of  contract.     2  A.L.R.  678. 

Question  for  jury  in  action  for  purchase 
price.    2  A.L.R.  678. 

Question  for  jury  as  to  conversion  by 
buyer.    2  A.L.R.  114. 

Instructions  as  to  burden  or  measure  of 
proof  in  action  for  purchase  price.  2 
A.L.R.  678. 

Effect  of  breach  of  contract  employing 
agent  to  sell  g^Mds  to  prevent  recov- 
ery for  price  of  goods  already  sold. 
2  A.L.R.  678. 


—  eondltioaal  sale. 

Annotatiftn. 

Forfeiture  by  innocent  vendor  of  article 
sold  conditionally  and  used  by  ven- 
dee in  violation  of  law.  2  A.L.R. 
1690  (with  ease  on  page  1694) . 


Annotations. 

Question  whether  oontroot  i»  enUre  or 
divisible  as  affecting  rescission  by 
seller.     2  A.L.R.  006. 

Entirety  or  divistbility  of  oontraet  for 
sale  as  affecting  purchaser's  right  to 
rescind  in  part  and  affirm  in  part,  2 
A.L.R.  064  (with  case  on  page  038) . 


e» » 


SANTTT. 

See  Incompetent  Persons. 


♦  »» 


SATISFAOTXOH. 

Of  chattel  mortgage,  see  Chattbl  Mort- 
gage. 


&& VINOS  BANK. 


See  Banks. 


AnnoUMon. 


SAwmUk 


As  a  tool  within  meaning  of  Debtor's 
ExenvpUon  Laws.  2  A.L.R.  886 f 
830  (with  case  on  page  814). 


SCHED1TUB. 


Annotation. 

Burden    of   proof   as   to    sOtediUUng   of 
claim  in  banltruptcy.  2  A.L.R,  1074. 

e « » 


SCHOOLS. 


Exemption  of,  from  taxation,  see  Taxes, 

Annotaticne. 

Sehoolhouse  as  "public  place"  within  re- 

quiremcnt  as  to  posting  of  notice.    2 

A.L.R.  1008. 
Validity  of  tax  sale  of  land  acquired  by 

school  district  after  levy  and  before 

sale.     2  A.L.R.   163S. 
Right  of  school  district  to  waive  immiu- 

nity   from   garnishment.     2   A.L.R. 

1680. 

Right  of  schools  to  fines  imposed  for  con- 
tempt.   2  A.L.R.  161. 
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SCXEMTIZTC  ASSOCIATIOir. 

What  is,  within  meaning  of  statute  ex- 
eniptingr,  from  taxation.  2  A.L.R. 
465. 


*«» 


SCIBE  FACIAS. 

To  revive  judgment,  see  Judgment,  VI. 
*«» 

■ 

SCKEEN. 

Annotation. 

Aa  a   tool  icJtJtin  m^autng  of  Debtor'* 
Exemption  iMwe.     2  A.L.B.  a*0. 


SCYTHE. 

Annotation. 

As  a    tool  within   meaning  of  Debtor'* 
Exemption  £atM.    2  A.Ii.B.  S40. 


BEAI.. 

Annotation. 

Neeesfiity  of  consideration  to  support  op' 

tlon  under  seal.    Z  A.I^.U.  031  (with 

case  on  page  020) . 

Refusal  of  equity  to  aid  in  collection  of 
sealed  instrument  not  supported  by 
valuable  consideration.    2  A.L.R.  626. 


#»» 


SEAT. 

In  stock  exchange,  see  ExCHANiffiS. 

♦ « » 

8ECONDART  EVIDENCE. 

See  Evidence,  IV. 


SECRETARY  OF  STATE. 

Authority  to  grant  certificate  to  foreign 
corporation  of  right  to  do  business  in 
state.    2  A.L.R.  1230. 


SECRETS. 


Necessity  that  trade  secret  remain  private 
to  preserve  value.    2  A.L.R.  317. 


SECUBITIES. 

Attorney's  lien  on,  see  Attobneys. 
*«»  • 

SEI.F-DEFEMBE. 
Commission  of  homicide  in,  see  Homicide: 

*  »«» 

SENATE  DISTRICTS. 

See  EuBcnoN  Districts. 


SEPARATE  PROPERTY. 

df   married   woman,   see   Husband   and 
Wife. 


* » » 


SEPARATION. 

See  DivoHCE  and  Separation. 

♦  »» 
SERVICE. 
By  posting,  see  Posting. 

««» 


SERVICES. 


Lien  of  attorney  for,  see  Attorneys. 
Contract  for,  see  WwiK  AND  Service. 


SET-OFF  AND  COVNTERCLAIiC. 

Annotation, 

Bight  of  agent  to  offset  his  own  elaitn 
against  collection  mMde  for  princi- 
pal. 8  A.Z.B.  132  (with  case  on. 
page  128) . 

Election  between  plea  in  recoupment  and 
cross  action.    2  A.L.R.  678. 


SEVERABIUTY. 

Of  contracts  generally,  see  Contracts,  U. 

SEWERS. 

See  Drains  and  Sewers. 
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SEWnrO  JCACIHIXBS. 

Annotation. 

As  a  tool  or  Implement  uHthtn  meaning 

of    Debtor's    Exenvptton    Laves.      S 

A.LM.  830. 


SHXD. 

Annotation. 

As   "public  place"    ivifMn  requirement 

as  to  posting   of  notice.  - 

lOOS. 


SIONAIiS. 

Duty  as  to,  at  highway  crossing,  see  Sail- 
roads,  II. 

Annotation. 

Effect  of  failvre  to  sound  gong,  etc.,  on 
liability  of  intemrban  road  for  IcUl- 
ing  or  injuring  Uve  stock,  running 
at  large.    2  A.I..K.  liHt. 

Backing  automobile  -nithoat  giving  signal. 
2  A.L.R.  1493. 


Z  A.L.R. 


♦  «» 


BHERIZ'F. 


SUIITBEB, 
See  Iabsl  and  Slamisr. 


♦  «» 


Annotation. 

Leave  of  court  as  prerequisite  to  action  SXiED. 

on  bond.    S  A.L.H.  S78.- 

Annotation. 
Rights  of  sheriff  levying  wecution  under      ^^  a  tool  or  implement  uMhin  meaning 


contract  for  indemnity.    2  A.L.R.  184. 


of    Debtor's    Exemption    Laws. 

A.L.B.  sas. 


SHOEMAKER  SHOP. 

Annotation. 

As   "public  place"  within   requirement 

as  to  posting  of  notice.     »  A.L.B,. 

lOOS. 


8MAIXPOX. 


Annotation. 

Bight  of  one  detained  pursuant  to  quar- 
antine against,  to  habeas  corpus,  g 
A.L.B.  1S42. 


*«» 


*■» 


■HOE-SHimNG  FAKXORS. 

See  Bootblacks. 

. «-»« . 

SHOP. 

Annotation. 

As    "public  place"    within   requirement 

as  to  posting  of  notice,     S   A.L.B. 

1008. 


SOCIETT. 

AnnotaMon. 

Of  child  as  consideration  for  agreement 
to  adopt.    S  A.L.B.  1107. 


SODA  FOITNTAIH. 


*«» 


Annotation. 

As  a  tool  or  apparatus  within  meaning 

of    Debtor's    Exemption    Laws.      S 

A.L.B.  837. 


SHOVEIk 

Annotation. 

As  a  tool  within  meaning  of  Debtor't 
Exemption  La%oa.    2  A.L.K.  8*9. 


♦  »» 


SPABE. 

Annotation. 

As  a  tool   within   meaning  of  Debtor's 
Exemption  Laws.    2  A.L.B,  8*0. 


SHpW  GASES. 


Annotation. 


SPEOIAI.  DBBTOBBEB. 


As  tools  or  imptffinants  within  meaning      Necessity  of,  to  raise  question  of  mis* 
of    Debtor's    Exemption    Laws.      »  joinder  of  causes  of  action.    2  A.L.R. 

A.L.R.  839.  211. 
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SPECIAX.  BTATUTES.  BTAIiB  DBKAlfDB. 


See  Statdteb. 


♦  «» 


8PE0IAI.  TAXATIOH. 

AaaeMments  for  public  improvements,  see 
Public  Impbotxhents. 


■PECIFXO  FEBFOBMANOS. 
Rlsht  to  reatedj. 

Attnotationa. 

Might  of  party  voho  haa  onoe  refuaed  to 
perform  to  have  speoiflo  perform- 
ance of  oontroot.  »  A.L.S.  H9  (uHth 
case  on  page  411) . 

Xight  of  beneficiary  to  enforce  eontrttct 
hetween  third  persona  to  provide  for 
him  by  iviU.  2  A.L.R.  1108  (urUh 
caaea  on  pogea  IISO  and  IISB). 

Of  executory  contract  in  favor  of  one  who 
has  himself  refused  to  perform.  2 
A.L.R.  411. 

Effect  of  delay  on  right  to.    2  A.L.R.  411. 


♦  «» 


SPEED. 

Annotation. 

affect  of  apeed  of  oar  on  UalMity  of  in- 
tcrurban  road  for  lulling  or  infuring 
Uve  atoek  running  at  large.  2  A.L.B, 
100. 

«*a 


■VEHSTHRXTT  TBVST. 

See  TmrsTB. 

«»» 

SPUTTIHO. 

Of  cause  of  action,  see  Action  or  Sun. 

*«» 

SQVABE. 

Annotation. 

Aa   "pubUo  place"   tvifhin   requirement 

aa  to  poating  of  notice.     9  A.Z.R, 

lOOS. 


•T. 


:ou>EB. 


Beeovery  of  wacer  from  stakeholder  b«^ 
fore  money  is  paid  over.  2  AL.B. 
902. 


See  LmiTATioN  of  Actions. 


STATE. 

AnnotaMona. 

Grant  hy,  of  perpetval  franehiae  to  Vvh- 

Uc  Service  Corporation.     2   A.Ii.S. 

1106. 
Wai%>er  or  estoppel  of,  aa  to  ohatruetion 

to  navigation.    2  A.L.R.  1004  (with 

case   on  page   lOSS) . 
T€uHng  state  for  road  in  political  auh- 

division.    2  A.L.R.  7S7. 

Enforcing:  attorney's  liens  against  pro- 
ceeds of  judgment  in  favor  of  state. 
2  A.L.R.  251. 

Duty  to  contribute  to  abatement  of  nui- 
sance by  private  bridge  obstructing 
navigation.    2  A.L.R.  1686. 

Submitting  claim  for  legal  services  ren- 
dered to  the  state  board  of  examiners. 
2  A.i;i.It  2n. 

Power  to  compel  citizen  to  testify  as  ex- 
pert.   2  A.L.R.  1573. 

Creation  of  indebtedness  by  officer  in  ex- 
cess of  the  appropriation.  2  AL.R. 
251. 


STATE  BOARB  OF  EXAMIlfEBS. 

Necessit:^  of  submitting  to  claim  for  legal 
services  rendered  state.  2  A.L.R. 
251. 

Necessity  that  expenses  incurred  by  state 
depository  board  must  be  audited  by 
state  board  of  examiners.  2  AL.R. 
261. 


•  »» 


STATE  OOUBTS. 

Federal  courts  following  decisions  of,  see 

Courts. 
Following  Federal  decisions,  see  Courts. 


STATES  ACCOUirTS. 

See  Accounts. 


STATE  DEPOSITOBT  BOABD. 

Authority  to.  create  indebtedness  for  legal 
services  rendered  state.  2  A.L.R. 
251. 


STATIOB. 


See  Depot. 


Digitized  by  VjOOQIC  . 


•tatittes. 


STEPeHTT.I>B.KTT. 


Effect  of  violatton  of.  Me  Violation  or 

Law. 

EaKetment. 

Annotation. 

Vote  necessary  to  poM  biU  ov«r  veto.    9 

A.L.B.    1693    (tetth   case    on  page 

1SS9) . 

Valldlir. 

Annot€Mon. 

VaUatty  of  railroad  Stop  Statute.  9 
A.L.tt.  xse. 

Statutes  on  various  subjects,  see  those 

subjects. 
General  role  as  to.    2  A.L.R.  466. 
Ambiguity  or  uncertainty.    2  A.L.R.  880. 

—  partial  laTaUdlty'. 

Statute  rec|uiring  payment  of  interest  by 
municipality  exercising  right  of  emi- 
nent  domain.    2  A.L.R.  1673. 

OoBstmotioB  —  In  general. 

Construction  of  Constitution,  see  CoNsn- 

TUnONAI.  LiCW. 

AnnotaUons. 

ConstrucUon  of  railroad  Stop  Statute,  9 
A.L.B.  160. 

What  are  "tools,"  "implements,"  "in- 
struments," "utensils,"  or  "appara- 
tus," wUMn  the  meaning  ot  Bett- 
or's Weemption  Laws.  9  A.I1.B.  SIS 
(uHth  case  on  page  S14) . 

Scope  and  import  of  term  "owner"  in 
statutes  relating  to  real  property.  9 
A.LM.  77S  (wttJt  ease  on  page 
771). 

Contemporaneous  and  practical  construe^ 

tion.    2  A.L.R.  465. 
To  uphold  statute.    2  A.L.R.  726. 
Construing  general  statutes  as  contain* 

ing  exceptions.    2  A.L.R.  1369. 
Construing  statute  to   require   doing  of 

matters  impossible  for  performance. 

2  A.L.R.  1359. 

—  striet  or  liberal  •oastractiMi. 

Penal  or  criminal  statute.    2  A.L.R.  147. 
Statute  as  to  sale  of  infant's  land  by 
guardian.    2  A.L.R.  1668.    . 

—  proapeotiTe    or   retroapeetiTO    opera- 

tlon. 

Constitutionality  of  retrospective  statute, 
see  Constitutional  IIaw. 

Xetrospective  effect  of  statute  limiting 
right  ot  minor  married  woman  to 
convey  her  property.    2  A.L.R.  331. 

BepeaL 

Am  to  mode  of  authorizing  foreign  cor* 
poration  to  do  business  in  state.  2 
AX.R.  1230. 

2  A.L/R.— 113. 


Annotation. 

Use  of  term  "issu^'  as  in4)iu«Ung  step- 
ehiUlren.    9  A.Ii.R.  974. 


STZBiPEB, 

Gift  per  stirpes,  see  Wills. 


# » » 


STOCK. 

Live  stock,  see  Animals. 


STOCK  EXOHAHOB. 

Bee  Exchanges. 


STOME  HEAP. 


Annotation. 

Conveyance  with  reference  to,  as  gMmg 
title  to  venter.    9  A.L.B.  1*9S. 


STOP  STATUTE^ 


Annotation. 

Validity  and  construetion  of  railroad 
Stop  Statute.     9  A.L.B.  160. 

Application  to  street  railway  of  railroad 
Stop  Statute.    2  A.L.R.  147. 

Statute  imposing  penalty  upon  railroad 
engineer  for  violation  of  Stop  Stat- 
ute.   2  A.L.R.  147. 


♦  ■» 


STORAGE. 

Lien  for,  see  Warehouseman. 
< » » 

STOBB. 

Annotation. 

As   "pubUe  place"   ■witMm  requirement 

as  to  posting  of  notlee.     9  A.L.R. 

1<H>8. 


♦  «» 


•TOVB, 

AnnoUMon. 

As  a  tool  or  implement  within  meanino 

of    Deibter's    Exemption    Laws.      9 

A.L.B.  837,  S40. 
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Interurban  railways,  see  iNTERDKBiiN 
Railways. 

FrancUaei  eoaatrttotloau 

A.nnotattons. 

Grant  of  perpetual  frandhise.    9-A,L.S. 

XXOS    (wUh  cane  on  page  1O0O). 
'Power  of  Public  Service  Conitniseion  to 
require  street  railroad  to  extend  ita 
line  or  build  new  line  to  new  terri- 
tory.   2  A.L.B.  9Sa. 

Purchase  of  franchise  of  rival  company. 
2  A.L.R.  1099. 

Operatleat  —  la  ceaeraL 

Annotation. 

Trolley  poles  in  street  as  nuisance.  2 
A.Ii,R.  490  (tDith  ease  on  page  4:S7) . 

Duty  of  railroad  company  to  stop  train 

before  crossing  street  car  tracks.    2 

A.L.R.  147. 
Liability  of  municipality  for  injury  by 

troUey  pole  in  center  of  highway.    2 

A.L.R.  487. 

—  dtttj  Mul  oare  of  railway  compaay. 

/Inaotottona. 

Application  to  street  railway,  of  railroad 
Stop  Statute.    S  A.L.R.  1B7. 

Applicability  of  res  ipsa  loquitur  doc- 
trine where  person  or  vehicle  is 
struck  by  street  car.  2  .4.L.B.  1010 
(teith  case  on  page  1007), 

Liability  of  street  railway  company  for 
injury  to  traveler  by  trolley  pole  in 
center  of  highway.    2  A.L.R.  487. 

Motorman's  duty  as  to  avoiding  collision 
with  vehicle  when  operating  street 
car  in  opposite  direction  from  that 
usually  taken.     2  A.L.R.  1607. 

Operating  car  on  left-hand  track.  2 
A.L.R.  1607. 

Correctness  of  instruction  that  motor* 
man  may  assume  that  persons  will 
see  what  is  in  plain  sight.  2  A.L.R. 
1607. 

—  coatzibatory  aegUceaoe. 

Duty  of  chauffeur  to  allow  right  of  way 
to  street  cars.    2  A.L.R.  1607. 

Contributory  negligence  in  driving  auto- 
mobile ag>ainst  side  of  brightly  light- 
ed street  car.    2  A.L.R.  1607. 


■TKEET8. 


Of  statute,  see  Statuiss. 
^  *«» 


BTBIKIKO  OUT. 


Of  erldencei,  effect  to  cure  error  in  admis- 
sion.   2  A.L.R.  509. 


♦  »» 


STRTCHNIirE. 
Death  of  insured  from.    2  AX.R.  67. 
<  ■  > 

SVBROGATIOir. 
As  to  Btortgages. 

Annotation. 

Subrogation  of  mortgagor  or  intemtedl^ 
ate  grantee  who  pays  the  mortgaffm 
debt  after  conveying  the  property. 
2  A.L.R.  24:3. 

Subrogation  to  rights  of  mortgagee  of 
mortgagor  paying  chattel  mortgage 
after  transfer  of  the  property  sub- 
ject to  the  mortgage.    2  A.L.R  237. 


SirBSEQUENT  OBEDXTOB8. 

Conveyances  fraudulent  as  to,  see  FBAQlh' 

ULENT    CONTEYANCBS. 


♦  «» 


SUIT   MOMET. 

In  divorce  suit,  see  Divobcb  and  Sbfaba- 
nON. 


SUNBAT. 


AnnoUttUn. 

Eocpiration  of  inaurance  peUey  on,     9 
A.L.B.  10O1. 


Improvement   of,   see   Public   Impsote- 

MENTS. 


SVPPOBT. 

Of  infants  generally,  see  Infants. 

Aimotations. 

Sights  and  duties  of  Ufe  t«nattt  with 
power  of  anticipation  for.  2  AJJ.B. 
12*S. 

Conveyance  in  consideration  of  frntn^m 
support  as  fraudulent  o^olNSt  craJn 
ttors.  2  A.I1.U.  14tas  (wiOi  eoMB 
on  pages    1*29,    1*83,    1430). 
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Contract  by  minor  child  for  support  of 
parent  as  emancipation.  2  A.L.B. 
1429. 


♦  •» 


smppBESsioir  of  evidehoe. 

/InnoUition. 

As  eollualon  barring  divorce,     8  AJL^S, 
711. 


*  t  » 

SUPKEME  COXTRT  OF  UHITEP 
STATES. 

See  United  States  Supreme  Ck>intx. 

*«» 

■UBPUrSAOE. 

In  pleadinsr,  see  Plbasino,  L 


*«» 


SXTBPRISE. 

or  ; 
..B.  1493. 


Ab  ground  for  reversal  on   appeal     2 
A.L.E. 


*'< 

SUUVIVAIm 

Of  canse  of  action,  see  Abatement  and 
Revival. 


SUSFEOTEO  PEBSONS. 

Annotation. 

Compulsory  eramination  of,  for  venereal 

disease.     2  A^.B.  1339   Ctotth  case 

on  page  1327) . 


■wrrcHiifo  CHABaES. 

Annotation. 

Bight  of  raOroad  to  discrtminate  in  ro- 

apeet  of.    2  A.L.B.  SSB    (vHth  oase 

on  page  SS2), 


SWITCH  TARD8. 


AnnotaUon. 

Application  of  railroad.  Stop  Statute  to 
switch  yards.    2  A.L.B.  108. 


STFHIUS. 

See  Venebeal  Disease. 


TABUS. 

Annotation. 

As  a  tool  or  itnplement  tetthin  meaning 

of    Debtor's    Exemption    lAmos.      2 

AJi.B.  837. 


4»» 


TABIiE  COVEB. 

AnnotaUon. 

As  a  tool  within  meaning  of  Debtor's 
Exemption  Laws.    2  A.L.B.  8*0. 


♦  «» 


TATEBN. 

Annotation. 

As  "public  place"   within  requirement 

as  to  posting  of  notice,     8  A.L.B. 

1008. 


♦  »» 


TAXES. 
I.  In  (eneral. 

Federal  income  tax,  see  Internal  Reve- 
nue. 

Asaessments  for  public  improvements,  see 
Public  Improvements. 

Advanced  taxes  paid  because  of  inability 
to  get  timber  off  property  as  element 
of  damages  for  wrongful  interference 
with  lumbering  operations.  2  A.L.R. 
327. 

H.  Powers  of  tezatloa;  wlMt  tassUe. 

In  general. 

Amount  of  money  which  may  be  raised  by 
taxation.    2  A.L.R.  609. 

Equality;    uniformity;    diserlmlnation. 

Uniformity  and  equality  as  to  license,  see 
License. 

Annotation. 

Oonstitutionalitif  of  exemption,  of  par- 
ticular edttcational,  religious,  or 
charitable  institution  from  taxation. 
8  A.L.B,  471  (with  case  on  pa^e 
406). 

Violation  of  equality  and  uniformity  rule 
by  exemption  from  taxation.  2 
A.L.R.  466. 

Ezemjitloaa. 

Annotations. 

Scope  and  import  of  term  "otener"  in 

statutes    creating    exemptions    from 

taxation.    2  A.LM,  792. 
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OonKtttuUotuMtv  of  exemption  of  par- 
Ueiilar  educational,  religious,  or 
diaritable  institution  from  taxation. 
9  A.li.n.   471    (vitth  case  on  pai/» 

4:«B). 

ProapeoUve  use  for  religious  or  ehartt- 
able  purpose  as  rendering  property 
exetnpt  from  taaiation.  It  A.L.R.  li4A 
(tettH  case  on  page  S42). 

Power  of  leeislatare  as  to.    2  A.L.R.  466. 

Effect  of  nue  requiring  equality  and  uni- 
formity.   2  A.L.R.  486. 

Institutions  entitled  to  exemption.  2 
A.L.E.  466. 

m.  Assessmomtt  emforeememt. 

Assessment. 

AnnoUMtm. 

Scope  and  import  of  term  "oumsr"  in 
statutes  reUMng  to  assessment  and 
collection  of  taxes.    »  A.L.B.  "709. 

Who  may  make  defense  against 

ment.    2  A.L.E.  1052. 
Burden  of  proving  interest  in  property  by 

one  objecting  to  assessment.  2  AL.B. 

1062. 

^TalnatloB.  - 

AnMotation. 

Valuing   undevelope4   mining   propertft 

as  prospect.     Z  A.L.B.  1S50.  (with 

case  an  page  IStO). 

Evidence  as  to  value  of  properfcr  at  time 
of  making  assessment  2  AL.R. 
1062. 

Tax  oflewrs. 

Annotation. 

Privilege  of  oommuiUotMons  to  tarn  offi- 
cers. 9  A.L.n.  1*91  (with  case  on 
page  1*1*) . 

Qualifications  of  assessor  valuing  unde- 
veloped mining  property.  2  A.L.B. 
1646. 

Borlew;  eerreotloau 

Power  of  court  to  review  assessment.  2 
A.L;R.  1062. 

Sufficiency  of  evidence  to  overcome  valua- 
tion by  tax  officers  of  mining  pros- 
pect   2  A.L.R.  1646. 

Power  of  city  to  cancel  tax  for  state  and 
county  purposes.    2  A.L.R.  1626. 

Sale. 

Annotations. 

night  of  agent  to   sibjaet  to  sola.     » 

A.L.R.    10S7    fwUfc  ease  on  page 

1069) . 
Talidity  of  tax  sale  of  land  a43quired  by 

puhlio  corporatton  after  levy  and  lie- 

fore  sale.    9  A.L.K,  168S  (with  case 

on  page  1S90) . 


Redemptioa. 


Annotation. 

Scope  and  imiport  of  term  "oumer"  in 

statutes  dectaring  who  may  redeem. 

from  taaa  sales.    9  A.JiM.  799. 

Effect  on  validity  of  notice  to  redeem  of 
including  improper  item  in  statement 
of  amount  due.    2  A.Ii:B.  1626. 

•-•-» 


TAX  OFFIOEBS. 

See  Tazbb,  III. 

•-•-• 

TEOHNIOAI.  EBBOB. 

Erroneous  admission  of  evidence  <m  vital 
issue  as.    2  AL.B.  1619. 

#■ » 


TEUBOSAPfH  OPEBATOB. 

As  agent  of  bank  telephoning  acceptance 
«f  check.    2  A.L.R.  1136. 


*«»■■ 


TEXiBaBAPHa. 
Aaeeptanee  by. 

Annotation. 

Aeceptanoe  of  Otietac  hy.  9  A.J^M.  11*9 
(votth  ease  on  page  1139). 

Telegraph  operator  as  agent  of  bank  td»- 
phoning  acceptance  of  check  for 
transmission  over  wire.  2  A.L.R. 
1136. 

Acceptance  of  check  by  telephoning  ac- 
ceptance to  telenaph  offie<B  for  trsns- 
musion.    2  AJi.R.  1186. 


TEUBPHOma. 


!■  ceneval. 

Annotations. 

iSrant  of  perpetual  frantMse.    9  AJiM. 

iioa. 

lAdbility  for  injury  to  one  person  «eMI« 
using  another's  telephone.  9  AXJB. 
lS*e  (tcith  case  on  page  16*8). 

Duty  and  liability  of  patrons  towards 
employees  of  company  entertng 
premises.    9  A.L.R.  IBSO. 

Who  entitled  to  protection  agaiast  Injury 
by  electric  current    2  AL.R.  1643. 

Duty  to  extend  lines  to  supply  patron 
with  service.    2  A.LJL  976. 
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AeoeptaaiM  bj. 

Annotation. 
AooepUmee  of  eheeik  by. 


S  A.L.M.  tlAO. 


Acceptance  of  check  by  telephoning  ac- 
eeptence  to  telegraph  office  for  tnuit- 
musion.    2  A.L.R.  1136. 


TEHFOBABT  FX.ATFOB1L 

Injury  to  paaadBsor  from  nae  of.  2  AXJL 
1067. 


Damages  for  wrongful  interference  by 
attempted  exercise  of  eminent  domain 
with  lumbering  operation!.  2  A.L.R. 
827. 

Necessity  of  consideration  to  support  op- 
tion under  seal  to  purchase  standing 
timber.    2  A.L.R.  626. 

Eliminating  reference  to  statute  as  sur- 
plusage in  statutory  action  for  cut- 
ting timber  and  allowing  action  to 
proceed  as  for  common-law  trespass. 
2  A.L.B.  986. 


*»» 


♦  «» 


TENAHT8. 

See  Lanoloso  and  Tenant. 
*  ■ » 


tenahts  nr  oomm ov. 

See  Cotenancy. 

«■» 

TEBMHrATIOK. 

Of  lease,  see  Landlord  and  Tenams: 
Of  trust,  see  Tbubtb. 


^»» 


TEBBETENAIITfl. 

Of  deceased  judgment  debtor,  issuance  of 
scire  facias  against.     2  A.L.E.  1698. 


^»» 


THEATERS. 

Statute  requiring  owners  of  theaters  to 
make  electrical  wiring  to  conform  to 
rules  promulgated  by  private  individ- 
uals or  association.    2  AL.R.  880. 


For  taking  exception,  see  Appeal  and  Eb- 

BOR,  HL 
As  of  essence  of  contract,  see  Gontsacis, 

n. 

AnnotaUon*. 

Poteer  of  dtreatora  to  change  time  for 

regular  tneetinga  of  stoakhidlders,    9 

A.It.R.  ess  (wUh  oa»e  on  page  SSI) . 

SnfUdenoy  of  allegtMon  as  to  tltne  of 

■     adultery    in    auit    for    tUvoroe.      2 

A.Ii.M.    1921     (wtth   oaae   on   page 

len). 
JHn  of  parHoulara  as  to  Mm*  «f  adultery 

in  auit  for  d4vM«*.    »  A.L.R.  1688. 

Of  taking  effect  of  interest  conveyed  by 
deed.    2  A.L.R.  918. 

For  correcting  tax  assessment.  2  AUEU 
1062. 

For  making  certificate  of  erroneous  as- 
sessment for  taxation.  2  AL.S. 
1052. 

Accident  as  act  provided  by  law  to  be  done 
v.ithin  statutory  provision  for  com- 
puting time  for  performance  of.  2 
A.L.B.  1697. 


*«» 


#«» 


TBXBMBXSCt  OtTTXTT. 

Annotation. 

A»  a  tool  or  implement  %ei(Mn  meaMng 

of    Debtor'a    Exemption    Lawa.      9 

AJ^.B.  837. 


TIP. 

Practice  of  news-gathering  agency  of  tak- 
ing news  of  a  rival  as  a  "tip"  to  be 
investigated  to  debar  it  from  relief 
against  appropriation  of  its  news 
matter  by  such  rival    2  A.L.S.  293. 


♦  »» 


»«» 


nxuL 


Annotattona, 

Righta  of  cotenanta  inter  aeamto  Mm&«r. 

2  A.L.B.  998    (voith  oaae  an  page 

986). 
Scope  and  import  of  term  "otener*'  in 

atatutee  penaMatng  vmlawful  eutUng 

of  timber.     2  A.L.B.  768. 


By  adverse  possession,  see  AovEtaB  Pos- 
session. 

Sufficiency  of,  to  maintain  ejectment,  see 
EjucnssKS. 

Condition  of  insurance  policy  as  to,  see 
Insurance,  II. 

Allegations  as  to,  see  Pleading,  II 
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TOLLS. 


TBEE. 


Annotatton, 

Orant  of  perpetual  francMae.    9  AJi.R. 


iioa. 


<»» 


TOOLS. 

Exemption  of,  see  ExEumoNB. 


AnnoteMon*. 

A»  "pviblUo  flaee"  vHthtn  requtrement  a» 

to  poeHno  of  notice.    9  A.L.B.  lOOS 

(with  ease  on  page  1006) . 
tJenveyanee  wiXh  reference  to,  as  giving 

ttOe    to    eenter   thereof,      g    A.L.R. 

14»8  (vMh  case  on  page  1*94). 


♦  «» 


•  »» 


TORTS. 

Measure  of  damages  for,  see  Damages. 

Of  married  woman,  husband's  liability 
for,  see  Husband  and  Wife. 

Injunction  against  tortious  act,  see  In- 
junction. 

Liability  of  county  for.    2  A.L.R.  718. 
Implied  promise  to  pay  damages  for  tort 

2  A.L.R.  1390. 
Liability  of  parent  for  torts  of  adult  child. 

2  A.L.B.  883. 
Wrongful    assertion    without    malice    of 

claim    to    property    of    another.     2 

A.LJEt.  827. 


»»» 


TOWHB. 

Annotation. 

Tawtng  eUbt  for  oounCy  or  town  road.  8 
A.li.B.  7Si,  7SS. 

Bequiring  county  to  give  bond  for  pay- 
ment of  interest  on  money  loaned  by 
state  to  township  for  road  improve- 
ment.   2  A.L.R.  726. 


««» 


TBADE  SECRETS. 

See  Sbcbbts. 


TREA8TTRT  HOTE8. 

Amount  of  debt  as  affecting  right  to  send 
treasury  notes  by  registered  letter  in 
payment.     2  A.L.R.  1644. 


TREATINO. 


AnnotaMon. 

Treating  of  voters  hy  candidate  for  offiee 
as  vioUttton  of  corrupt  practices  or 
atmUar  act.  2  A.L.R.  *09  (with 
case  on  page  890) . 


TRESPASS. 

Annotations. 

Scope  and  import  of  term  "owner"  <•» 

statutes    relating    to    trespass.      2 

A.L.B.  70S. 
Trespass  quare   dausutn  f regit  agtUnst 

aotenant  for  cutting  and  retnoving 

Umber,    g  A.L.B.  900  (with  ease  on 

page  980). 

Eliminating  reference  to  statute  as  taa- 
plusage  in  statutory  action  for  cutting 
timber  and  allowing  action  to  proceed 
as  for  common-law  trespass.  2 
A.L.R.  986. 

Treraass  by  cotenant  in  entering  upon 
the  common  property.    2  A.T«.R.  986. 


♦  »» 


TRESPASSER. 

Eavloyee  of  gras  company  entering  wrong 

f  remises  to   examine  apparatus  as. 
A.LJL  1387. 


♦  »» 


TRIAL. 

Judicial  notice,  see  Evidence,  IL 
Matters  as  to  jury,  see  Juby. 
Witnesses  on,  see  Witnesses. 

X.  Oosdnct  smA  dlaposaL 

tn  Beaeral. 

Annotation. 

Suggestion  by  judge  during  trial  as  to 

advisability  of  compromise  as  error. 

2  A.L.B.  loes   (with  ease  on  page 

10B7) . 

EleetloB  between  oonata. 

Election  between  plea  in  recoupment  and 
cross  action.      2  A.L.R.  678. 

Reception  of  erldenee. 

Prejudicial  error  as  to,  see  Apfbai.  ahd 
Error,  V. 

Arffnment  at  OMOueL 

Prejudicial  wror  in,  see  APFBAL  AND  E»- 
ROB,  V. 
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ObJ*«tlea*  and  wKaMptloma. 

Petition  for  establishment  of  exceptions 
relating  to  matters  not  likely  to  arise 
on  another  trial.    2  A.L.R.  678. 

Romarks  or  eondnot  of  Jiidco« 
Prejudicial  error  in,  see  Apfeai.  and  Eb- 
BOB,  V. 


n.  BMbalttlnK    ea«e    or    qtteatloa 
Jwyi  qveatioBS  of  law  or  f aet. 


to 


Qnostlos  of  law  and  faot  —  in  ceaoral. 

Whether  shoes  were  high-heeled  2  A.L.R. 
1046. 

Question  whether  defendant  in  action  for 
purchase  price  of  goods  had  complied 
with  the  terms  of  the  contract  in  giv- 
ing his  order.    2  A.L.R.  678. 

Question  whether  accused  in  prosecution 
for  murder  could  have  retreated 
without  increasing  his  periL  2  A.L.R. 
609. 

Question  whether  there  was  a  conutleted 
sale  in  action  for  conversion  by  al- 
leged buyer.    2  A.L.R.  114. 

Credibility  of  witness.    2  A.L.R.  698. 

—  oanae. 

Question  whether  accident  happened  be- 
cause of  intoxicated  condition  of  per- 
son killed.    2  A.L.R.  660. 

—  physical  coaditloa. 

Good  health  of  insured  at  time  of  rein- 
statement    2  A.L.R.  1603. 

—  flrand. 

Fraud  in  obtaining  release  of  claim  for 
personal  injury.    2  AL.R.  630. 

—  Imtent. 

SufBciency  of  evidence  to  take  to  jury 
question  of  intent  of  accused  who 
killed  his  wife  when  defending  him- 
self against  another.    2  A.L.R.  593. 

—  eoaatmetian  of  iastrvaieata. 

Omstruction  of  unambiguous  deed.  2 
A.L.R.  1424. 

—  aecligence. 

Question  for  jury  as  to  duty  to  give  warn- 
ing of  wide  step  between  temporary 
platform  and  car.    2  A.L.R.  1057. 

Failure  to  construct  movable  bridge  for 
space  between  temporary  platform 
and  cars.    2  A.L.R.  1067. 

Failure  to  provide  guards  for  temporary 
platform  or  warn  of  danger.  2 
A.L.R.  1067. 

^  ooatrtlnitaTy  nosUKeaoe. 

Annotation. 

Ifigh-heeled  shoes  or  ehara^er  of  ap- 
parel, as  affecting  contributory  neg- 
Ugenoe.  9  4^-^'  10i9  (with  case 
on  page  lofv) . 


Wearing  shoes  improper  for  use  on  icy 

sidewalk.     2  A.L.R.  1046. 
Of  passenger  boarding  car  from  platform 

some  distance  from  car.     2  AL.R. 

1067. 
At  railroad  crossing.    2  A.L.R.  759. 

Dlreetton  of  vevdlei.  ' 

Considering  evidence  favorable  to  defend- 
ant in  determining  correctness  of  re- 
fusal to  rule  against  plaintiff.  2 
A.L.R.  902. 

m.  IJMtmotl«B«i 

In  seneral. 

Keversible  error  aa  to,  see  Appeal  and 
EwafM,  y. 

Failure  to  settle  before  beginning  argu- 
ment.   2  A.L.R.  1493. 

Necessity  of  exceptions  to.    2  A.L.R.  211. 

Error  in  admission  of  evidence  cured  by 
instruction.    2  A.L.R.  609. 

Misleading  instructions.    2  A.L.R.  609.   . 

Argumentative  instructions.  2  A.L.R. 
609. 

R«aaeata  and  mmMW»T»  (oaaYally. 

Effect  of  use  of  word  "or"  instead  of  "of" 
rendering  instruction  meaningless  as 
justifying  refusal.    2  A.L.R.  609. 

— vopotitions. 

Refusal  of  requests  sufficiently  covered  by 

instructions    given.    2    A.L.R.    811, 

1067. 
Refusal  of  correct  instruction,  principle 

of  which  is  contained  in  instruction 

given.    2  AX-R.  1608. 

Ob  what  mattora  aeeessary  or  proper. 

Prejudicial  error  in  refusing  instructions, 
see  Appeal  and  Erbob,  V. 

Limiting  to  issues  or  proof.  2  A.L.R.  211, 
678. 

Aa  to  duty  of  carrier  to  give  notice  of 
space  between  temporary  platform 
and  car.    2  A.L.R.  1067. 

Right  of  one  accused  of  murder  to  instruc- 
tion that  he  has  as  much  right  to  pro- 
tect himself  from  unprovoked  attack 
at  illicit  still  as  he  would  have  had 
at  com  mill.    2  A.L.R.  609. 

Ob  evideBoe  and  faeta. 

Burden  or  measure  of  proof.  2  A.L.R. 
678. 

When  instruction  objectionable  as  throw- 
ing on  plaintiff  burden  of  showing 
absence  of  contributory  negligence.  2 
A.L.R.  1493. 

Weight  or  amount  of  evidence.  2  A.L.R. 
896. 

Instruction  as  to'  inoondusiveness  as  to 
contributory  negligence  of  wearing 
high-heeled  shoes  on  icy  sidewalk  as 
instruction  on  weight  of  evidence  or 
comment  on  evidence.    2  A.L.R.  1046. 

Credibility  of  witnesses.    2  A.L.R.  211. 


Digitized  by  VjOOQIC 


Reversible  error  in  referring  to  testi< 
mony  of  some  witnesses  as  bearing 
on  credibility  of  another.  2  A.L.R. 
1057. 

Instruction  singling  out  and  giving  undue 
prominence  to  part  of  evidence.  2 
A.L.R.  609. 

Correetmeu  •£  laatrmettoaa  —  Im  (•&> 
eral. 

Predicating  ruling  of  law  on  assumption 
of  facts  not  indisputably  proved.  2 
A.L.R.  1067. 

—  •■to  negllcesce. 

Instruction  that  motorman  may  assume 
that  persons  will  see  what  is  in  plain 
sight    2  A.L.R.  1607. 

—  eontvUmtory  aegllceaoe. 

Instruction  as  to  duty  of  person  injured 
by  backing  automobile.  2  A.L.R. 
1493. 

In  wearing  high-heeled  shoes  on  icy  side- 
walk.   2  A.L.R.  1046. 


ZV.  Terdiot  or  flmdlacs  of  Jiury. 

Prejudicial  error  as  to,  see  Affkal  and 

Erkor,  V. 
Verdict  in  replevin,  see  Replevin. 

Verdict  of  guilty  found  by  jury  one  of 
whom  had  made  wager  that  accused 
would  be  convicted.    2  A.L.R.  811. 

Sufficiency  of  verdict  in  action  for  money 

alleged  to  have  been  lost  at  gambling 
by  third  person  without  plaintiff's 
consent.    2  A.L.R.  340. 


TK1T8TEE  PBOOEM. 

See  Gabnishment. 


TBIAX  DE   NOVO. 

On  appeal,  see  Appeal  and  Eeroe,  V. 


TROIXET  POLES. 


Annot/ition. 

Trolley  poles  in  street  as  nuisance.     S 
A.L.R.     496     (with    case    on    page 


*«» 


TBIXBTS. 

Im  cemeraL 

When  action  concerning  trust  property  is 
barred,  see  Limitation  of  Actions. 

Annotations. 

Adverse  possession  by  third  party  or 
stranger  of  property  h«UI  in  trust. 
2  A.L.R.  4:1  (XDith  case  on  page  30). 

Bight  of  batik  to  pay  out  deposit  direct- 
ly to  beneficiary  v>tthout  order  of 
truMee  or  fiduciary  in  tehose  name 
U  urns  made.  2  A.L.R.  1SB7  (with 
case  on  page  1SS4) . 

Notice  to  bank  of  trust  nature  of  account 
standing  in  name  of  conservator  of 
incompetent.    2  A.L.R.  1554. 

Taxability  under  Federal  Income  Act  of 
income  from  common-law  trust  2 
A.L.R.  1601. 

Power  of  court  of  law  to  deal  with  un- 
executed trust    2  A.L.R.  36. 

OreatloB.     - 

Persons  converting  into  cash  and  new 
notes,  notes  assigned  to  them  in  con- 
sideration of  assignor's  supitort  as 
trustees  for  existing  creditors.  2 
A.L.R.  1433. 

Termination. 

Annotation. 

Effect  of  acquisition  of  remainder  6y 
beneficiary  of  a  trust  for  life.  S 
A.L.R.  B70  (with  case  on  page  676). 

Spendthrift  tmsts. 

Annotation. 

Protection   of  principal   in  transmission 

to  beneficiary  of  income  of.    2  A.L,B. 

S5S   (with  case  on  page  SS6) . 

Enforcement  of,  in  equity.  2  A.L.R.  575 
Enforcement  at  termination  of  spend- 
thrift trust  to  pay  income  to  bene- 
ficiary until  he  reaches  certain  age 
and  then  to  convey  to  him  the  prin- 
cipal, of  assignment  by  beneficiary  of 
,   portion  of  principal.    2  A.L.R.  856. 


TROVEB. 


TYPEWKITEB. 


Treating  action  in  assumpsit  as  one  in 
tort  for  conversion.     2  A.L.R.  114. 

Question  for  jury  as  to  conversion.  2 
A.L.R.  114. 


Annotation. 

As  a  tool  or  apparatus:  within  meaning 

of     Debtor's    Exemption    Ixitrs.      2 

A.L.R.  S3S. 


NESS. 

Annotation, 

Validity  of  Instrument  for  payment  of 
tnoney  due  to  uncertainty  from  fact 
that  payment  is  postponed  until 
death.    S  A.L.B.  l*7g. 

Of  atatute.    2  A.L.R.  880. 


rKDERTAKEBS. 


Annotation. 

Equipment  of,  as  tools  or  instruments 
toithin  meaning  of  Debtor's  Exem/p- 
tton  Laws.     Si  A.L.B.  838. 


♦  «» 


imBUE  IIIFIi1TEN0E> 

Annotation. 

Does  right  of  grantor  to  maintain  a  suit 
in  equity  to  set  aside  his  conveyance 
for  undue  inftuenoe  survive  to  his 
heir,     g  A.I..B.  *87. 


VKFAIR  COMPETmOir. 

Bight  of  optician  who,-  as  administrator 
of  oculist,  sells  the  good  will  of  the 
latter's  business  to  solicit  trade  from 
former  patients  of  the  oculist  -whose 
prescriptions  are  in  his  possession. 
2  A.L.R.  768. 

Right  of  news-gathering  agency  to  pro- 
tection against  unfair  competition  by 
rival  agency.    2  A.L.R.  293. 

Taking  by  news-gathering  association  of 
news  published  by  member  of  rival 
association  and  transmitting  it  as  its 
own.    2  A.L.R.  317. 

Injunction  against.    2  A.L.R.  293,  317. 


■♦»» 


VlflFORMITT. 

Of  license  tax,  see  Licensb. 
In  taxaMon,  see  Taxes,  II. 


UJUlXaU   STATES. 


Annotation. 

Waiver  or  estoppel  off  as  to  ohstruction 

to  navigation.    S  A.L.B.  109*  (with 

case  on  page  1086) . 

Power  to  compel  citizen  to  testify  as  ex- 
pert   2  A.L.R.  1673. 


State  courts  following  decisiona  of, 

COUBTS. 


UMIVEBSITIES. 


Exemption  of,  from  taxation,  see  Taxes,. 


imsECDitES  ci^nc 

Annotation. 

Filing  claim,  against  decedent's  estate 
as,  as  a  waiver  of  mortgage  or  other 
lien.  2  A.L.B.  1132  (wUh  case  on 
page  1129). 


»«» 


trsE. 

Of  intoxicating  liquor  not  intended  for 
.  illicit    sale,    power    to    prohibit.     2- 
A.L.R.  1068. 


4«» 


VTElTSIUk 


iinnotoH^n. 

What  are  "utensils"  within  meaning  of 

Debtor's  Exemption  Laws.    9  A.L.B.- 

818. 


♦  »» 


▼ACATIOM. 

Of  highway,  see  Highways. 

Of  judgment,  see  Judgment,  VIL 

« » » 


▼AZJDITT. 

Of  contract,  see  Comteacts,  IIL 

« 

4  »  » 

VAI.1TATIOH. 

For  purpose  of  taxation,  see  Ta2£8,  III.^ 
« ■» 


▼AHXAlfOE. 

Between   pleading   and   proof,   see   Evi- 
dence, Xll. 

Making  check  for  less  amount  than  that, 
agreed  to  be  accepted.    2  A.L.R.  1136.. 


AnnottMoH. 

Wearing  of,  aa  affeettng  queaUon  of  eon- 

tribvtory      negligence. 

1040. 


See  VxNooB  and  Puschaskb. 


kk»Ju*M» 


VENDOR  AND  FUROKA.8EB. 

Sale  of  infant's  property,  see  Infants. 

Conclusiveness  of  grantor's  intent.  2 
A.L.R.  1698. 

Righta  aad  liabilities  of  parties. 

Aights  and  duties  of  purchaser  at  judicial 

sale,  see  Judicial  Sale. 
Rights  and  liabilities  of  purchaser  of  land 

subject  to  mortgage,  see  Mortgagi. 

Annotation. 

Money  due  only  on  further  performance 
of  contract  for  aale  of  land  by  debtor 
aa  subject  to  gamiahnient.  2  A.L.R. 
SOB   (with  case  on  page  SOi) . 

—  paTinent  of  purchase  atoney. 

Oarnishment  of  liability  of  purchaser  to 
pay  price  contingent  on  delivery  of 
deed.    2  A.L.R.  604. 

—  rvseissioB  of  oontraeti 

.il4»notat<on. 

Preaenee  of  noecious  weeds  as  ground  for 
rescission  of  contract  for  purchase 
of  land.  »  Aa,.B.  1611  (with,  case 
on  page  ISOO). 

Effect  of  statute  forbidding  vendor  to 
terminate  contract  without  notice  on 
vendee's  right  to  abandon  contract, 
2  A.L.R.  411. 

Veador's  lies. 

Annotations. 

Vendor's  lien  to  secure  legacy  tohie^  one 
receiving  quitclaim  from,  legatee 
agrees  to  pay.  3  A.L.B.  810  (uiith 
case  on  page  SOi) . 

Waiver  of  lien  by  filing  claim  ag/iinst  de- 
cedent's estate  tts  an  unsecured  one. 
»  A.L.B.  1132. 

General  rule  as  to.    2  A.L.R.  804. 

Priority.    2  A.L.R.  804. 

Enforcement    at    law    or    in    equity.     2 

A.L.R.  804. 
Limitation  of  action  on.    2  A.L.R.  804. 
Assignment  of.    2  A.L.R.  804. 

Rights  of  bona  flde  parehasers. 

Superiority  of  equities  of  honest  pur- 
chaser of  land  with  notice  of  prior 
executory  contract  for  its  sale,  to 
those  of  vendee  named  in  contract 
who  has  refused  to  perform.  2  A.L.R. 
411. 


VENEREAI.  DISEASE. 

Annotations. 

Xight  of  one  detained  pursuant  to  guar 

ontine  against,  to  habeas  oorpu*.    9 

A.L.R.  ia*a. 
Compulsory  examination  for.    2  A.I,.tt. 

1332   (with  case  on  page  1327). 

Wasserman  test  for  determining  eyistence 
of.    2  A.L.R.  1327. 


VERIFIOATIOH. 


AnnoUUion. 

Necessity  of  affUUivtt  or  sworn  statement 
as  foundation  for  constructive  con- 
tempt. 2  A.L.tt.  226  (%oith  case  on 
page  228). 


♦  »» 


VESSELS. 

Subsequent  change  in  size  of,  covered  by 
provision  against  preventing  passage 
of,  in  grant  of  right  to  maintain 
bridge.    2  A.L.R.  1685. 


»«» 


VESTED  RIGHTS. 
In  general,  see  (Constitutional  Law. 


TETOii 

Annotation. 

Vote  necessary  to  ptiss  statute  or  ordi- 
nance over.  2  A.I1.B.  1693  (uHth 
ease  on  page  1689) . 

*  to 


VIOI^TION  OF  XAW. 

Annotations. 

Xtight  to  recover  againat  employee  or  Ms 
bond  for  money  or  property,  the 
fruits  of  an  employment  invoUging'a 
violation  of  Utu>.  2  A-L-B.  909 
(tvith  case  on  page  902) . 

Bffect  of  violation  of  railroad  Stop  Stat- 
ute, 2  A.L.K.  169  (vetth  ease  on 
page  14,7). 

forfeiture  by  innoeent  vendor  of  artit^ 
sold  €!ondittonaUy  ttnd  used  by  ven- 
dee in  violation  of  law.  2  A.I,.B. 
1600  (uHth  caae  on  page  1694). 


inability  to  read  language  in  which 
notice  required  by  statute  is  printed. 
2  A.L.R.  90. 

As  contributory  negligence  barring  re- 
covery for  personal  injury.  2  A.L.R. 
90. 

By  plaintiff  as  defense  to  action.  2  A.L.R. 
114.     . 


VOTERS  ASV  EIXGTXOXS. 

See  Elbchons. 


WAOEB. 

In  gmeral,  see  Gaming. 

Annotation. 

Betting  on  result  as  MaqyuMtving  furor. 

2  A.L.B.   818    {voith  case  on  gage 

811). 


WAGES. 

Of  employee,  see  Master  and  Ssbvant. 


WAOOirs. 


AMnotation, 

Am  tools  or  imirt«m«nts  v>ithin  mMming 

of    Debtor's    Mceemption 

AJjJt.  838. 


iMwe. 


*« » 


WATVEB. 

Of  error  in  trial  court,  see  Appeal  and 

Error,  V. 
Of  objection  to  pleading,  see  PuiADiNG,  I. 
By   insurance  company,  see  Insurance, 

IV. 

AmnotaUona. 

Of  eonsUtvtional  question  ty  submitting 
cause  to  court  having  no  Jurisdiction 
over  such,  question.  S  A.L.B.  1883 
(uHth  case  on  page  1359)  . 

Of  affldavit  or  anoom  statement  as  foun- 
dation for  constructive  contempt,    it 

aSj.r.  sae. 

On  part  of  government  as  to  obstruction 
to  navigation.  2  A.L.B.  1694:  (unth 
case  on  page  1 685) . 

Bight  of  nvunioipal  corporation  to  waive 
imununMy  from  garnishment.  2 
A.L.B,  1686  (with  ease  on  page 
1588) . 

Of  mortgage  or  other  lien  by  fling  claim 
against  decedent's  estate  as  an  un- 
secured one.  2  A.L.B.  1182  (with 
case  on  page  1 129) . 


by  client  on  sale  under  a  judgment 
procured  by  attorney.  2  AJjM.  i83 
(toith  case  on  page  474), 

Waiver  by  defendant  of  rule  against  split- 
ting cause  of  action.     2  A.L.R.  530. 

Effect  on  negotiability  of  note  of  printed 
but  unsigned  waiver  clause  on  back. 
2  A.L.R.  136. 


# »» 


WARDEN. 

Leave  of  court  as  prerequisite  to  action 
on  bond.    2  A.L.E.  573. 


#«» 


WARDS. 

See  Guardian  and  Wabd. 


WAREHOVSBafAW. 

Annotation. 

Waiver  by,  of  Uen  by  filing  claim  against 

decedent's   estate   as   an   %inseoured 

one.    2  A.L.B.  1132. 


♦  »» 


WABHUrO. 

Annotation, 

ZdablHty  of  carrier  as  affected  by  InoMI- 
ity  of  passenger  to  read  language 
em,ployed  in  notice  or  teaming.  2 
A.L.B,  93   (with,  case  on  page  90), 


»»» 


WARRAXTT. 

Breach  of,  by  insured,  see  Insurance,  II. 


WASHOUTS. 


Liability  of  county  for  injury  caused  by 
negligence  of  officers  in  repairing.  2 
A.L.K.  718. 


W^ASSERMAIT  TEST. 

To  determine  existence  of  venereal  dis- 
ease.   2  A.L.R.  1327. 


♦  *»  ' 


WASTIB. 


Annotations. 

Bights  of  cotenants  inter  se  asto  timber. 

2  A.L.B.   998    (tetth  case  on  page 

986). 


to  anUcipate  or  enjoy  prinoipal.  S 
A.L.n.  XZSS,  1396  (trith  oaae  on 
page  1937 ). 


WATCH. 

AMnotaUon. 

As  an  inatrutnent  of  trade  toithtn  tnean- 

of    Debtor'a    Exemption    Latoa.      2 

A.L.R.  839. 


♦  »» 


WATER   COMMISSIONEBS. 

Power  to  employ  counsel.    2  A.L.B.  1212. 


WATERS. 


etnployeea     of     company     entering 
premiaea.    g  A.LM.  1389. 

Duty  to  extend  mains  to  consumer's  prem- 
ises.   2  A.L.R.  976. 

—  lrals»tioa. 

Annotation. 

Soope  and  import  of  term  "otoner"  in 

atatutea  relating  to  formation  of.    2 

A.I..B.  991. 

Who  is  owner  within  meaning;  of  statute 
giving  irrigation  company  leasing 
water  to  owner  of  land,  lien  on  crop 
for  compensation.     2  A.L.R.  771. 

Giving  priority  to  statutory  lien  for 
rental  of  water  to  make  crop.  2 
A.L.R.  771. 


«»«» 


Drains  and  sewers,  see  Drains  and  Skw- 

EBS. 

Rlchts  of  navigation. 

Presumption  as  to  legislative  grant  or 
release  of.    2  A.L.R.  1685. 

—  obstmotioiia. 

Annotation. 

Waiver  or  estoppel  of  government  aa  to, 

In/    laches.      2    A.L.B.    109*    (xcith 

eaae  on  page  1986) . 

Right  of  riparian  owner  as  to.    2  A.L.R. 

•1685. 

Implied  rights  as  to,  by  grant  of  right  to 
maintarin  bridge.    2  A.L.R.  1685. 

Reservation  as  against  existing  struc* 
ture  by  provision  a^inst  right  to 
continue  bridge  obstructing  navigfa- 
tion.     2  A.LSl.  1685. 

Necessity  of  procuring  authoritative  defi- 
nition of  rights  in  advance  by  one 
claiming  agrainst  rights  of  public.  2 
A.L.R.  1685. 

Boats  subsequently  constructed  as  covered 
by  provision  against  preventing  pass- 
age of  boats  in  grant  of  right  to 
maintain  bridge.     2  A.L.R.  1685. 

Rights  of  navigation  left  in  hands  of  pub- 
lic by  bridge  charter  not  mentioning 
navigation.     2  A.L.R.  1685. 

Duty  to  alter  bridge  to  accommodate  de- 
mands of  navigation.    2  A.L.R.  1685. 

Harmless  error  in  admitting  evidence  of 
statutory  declaration  that  bridge  ob- 
structing navigation  was  a  nuisance. 
2  A.L.R.  1685. 

Pvblie  water  sopply  —  im  geaenU. 

AnnotaUona. 

Power  of  water  oommiaaionera  to  employ 

eeunael.     2  A.L.R.  1212. 
Urant  of  perpetual  franchiae.    2  A.Ii.B. 

HOB. 


W£ARIITO  APPAREIk 

Annotation. 

Character  of,   aa  affeeting  contributory 

negUgenoe.     2   A.L.B.    10*9    (with 

case  on  page  1040) . 


♦  »» 


Annotation. 

Preaence  of,  aa  ground  for  readaeion  of 
contract  for  purchaae  of  land.  2 
A.L.B.  leil  (with  oaae  on  page 
ia09) . 


««» 


WEIJ..DRII.IJKO  OUTFIT. 


Annotation. 

Aa  a  tool  or  apparatua  within  meanhtg 

of    Debtor's    JBxemptiitn 

A.L.B.  8*0. 


iMwa.      2 


♦  «» 


WIDOW. 

Dower  of,  see  DowsR. 


WILIiO. 

In  generaL 

Powers  given  by,  see  Powsiia. 

Annotations. 

Validity  of  instrument  for  payment  of 
money  aa  affected  by  mere  fact  that 
payment  is  postponed  untU  death.  2 
A.L.B.  1*71  (with  oaae  on  page 
1*97). 


COMBINED  INDEX  TO  NOTES  AND  CASES. 


1806 


Kight  of  Iteneficiary  to  enforee  oontraat 
between  third,  persona  to  provide  for 
Mm  fty  tem.  2  A.JL.B.  1193  (toith 
cases  on  pages  IISO,  1166,  1187). 

Risrht  to  diapoae  of  one's  property  accord- 
ing  to  one's  pleasure.    2  A.L.R.  676. 

l>«vlse  sad  lesaej  —  in  (esMMtl. 

Civing  effect  to  every  provision  of  will. 
2  A.L.B.  1237. 

—  Intent  of  testator. 

Bales  for  ascertaining  testator's  intent 

2  A.L.R.  1237. 
Ascertaining    testator's    intention    from 

words  used  or  necessary  inferences. 

2  A.L.R.  1237. 
Ascertaining  testator's  intent  from  con- 
sideration of  entire  wilL     2  A.L.R. 

1237. 
Ascertaining  testator's  intent  as  primary 

object  in  construing  will.     2  A.L.S. 

1237. 

—  d«ioriptlon  of  benefleiaries. 

Annotation. 

Meaning  of  term  "issue"  tohere  used  as 
a  word  of  purchase.  2  A.L.B.  030 
(■with  cases  on  pages  910,  916, 
918). 

Issue  of  her  body.    2  A.L.R.  916. 

Determining  issue  who  will  take  accord- 
ing to  Statute  of  Distributions.  2 
A.L.K.  918. 

—  ustnre  of  estate  or  Interest  crested. 

Annotations. 

Bights  and  duties  of  life  tenant  teith 

potrnr   to    devise.     2   A.L.B.    1281, 

1819. 
Owestton  whether  division  is  per  stirpes 

or  per  capita  under  a  gift  to  "issue." 

2  A.L.B.   908    (with  case  on  page 

OlO). 

Validity  of  limitation  of  property  undis- 
posed of.    2  A.L.R.  1237. 

Provision  bequeathing  property  to  wife 
followed  immediately  by  provision  di- 
recting executors  to  convey  the  prop- 
erty to  trustees  for  use  of  wife  for 
life.    2  A.L.R.  36. 

When  absolute  power  of  disposal  implied. 
2  A.L.R.  1237. 

<3ift  of  life  estate  with  power  of  disposal 
so  far  as  necessary  for  reasonable 
and  comfortable  supiMrt.  2  A.L.R. 
1237. 

Mode  of  ascertaining  existence  and  extent 
of  power  of  disi>osal.    2  A.L.R.  1237. 

Invalidity  of  limitation  over  after  abso- 
lute devise  with  power  of  unlimited 
disposition.    2  A.L.R.  1237. 

Vested  rights  of  one  to  whom  remainder 
is  given  after  devise  with  right  to 
enjoy  during  lifetime.  2  A.L.B. 
1237. 


—  oharse  upon  land  devised. 

Right  to  vendor's  lien  of  legatees  quit- 
claiming to  one  to  whom  real  estete 
is  devised  subject  to  legfacies  upon  his 
unsecured  promise  to  pay.  2  A.L.R. 
804. 


WITHDBAWAIk 


Of  name  from  petition  in  elaetion  pontest. 
2  A.L.R.  399. 


#»» 

WIXHOVT  REOOiraSE. 

Annotation. 

VndertaMng  by  one  indorsing  on  note. 
1   A.L.B.  210    (with  case  on  page 

ail). 


»t> 


WITHES  SE8. 

In  ceneraL 

Opinions   and    conclusions   of, 
DENOi,  VI. 


Evi- 


AnnotaUon. 

Power  to  compel  esapert  to  testify.     2 

A.L.B.    1670    (with   ease    on   page 

1673) . 

Oompeteney  of  witness  in  notion  by  or 
against  personal  representative. 

AMnoUMon. 

Death  of  obligee  as  affecting  com/petenoy 
of  obligor  to  testify  in  favor  of  co- 
obligor.  2  A.L.B.  1477  (with  case 
on  page  1476). 

Competency  of  survivor  to  testify  in  ab- 
sence of  interest  adverse  to  party 
against  whom  he  is  called  to  testify. 
2  A.L.R.  1150. 

Competency  of  grantor  to  testify  to  de- 
ceased grantee's-  promise  to  make 
specified  payment  to  third  person.  2 
A.L.R.  1160. 

Oross-ezaatination. 

Cross-examination  of  one  testifying  to 
general  good  reputetion  of  accused. 
2  A.L.R.  609. 

Bight  of  one  on  trial  for  murder  to  test 
knowledge  of  one  who  has  testified  to 
his  general  bad  reputetion.  2  A.L.B. 
609. 

Bight  of  one  failing  to  object  to  incom- 
petent evidence  to  introduce  irrele- 
vant testimony  on  cross-examination 
on  the  subject.    2  A.L.B.  609. 

bspeaebnMnti  dlseredltinK. 

Impeaching  witnesses   as   to   truth  and 

veracity.    2  A.L.R.  609. 
Contradiction.     2  A.L.R.  609. 
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Credibility. 

Diaerediting  or  impeaching  witness,  see 

supra. 
Question   for  jury  as  to  credibility.     2 

A.L.R.  693. 
Instructions  as  to.    2  A.L.R.  211. 
Right  to  consider  credibility  on  appeaL    2 

A.L.R.  1220. 


Option.    2  A.L.R.  1597. 
Person.    2  A.L.R.  1583. 
Property.    2  A.L.R.  317. 
Surplusage.    2  A.L.R.  986. 


WOaiM  AND  PHKA8ES. 

AnnotatUms. 

Apparatus.     2  A.L.R.  818. 

Aaaociation.    »  A.L.R.  leOO   (with  case 

on  page  leoi) . 
CoUuMon.    2  A.L.R.  099. 
Entire  arid  severable  contracts.    2  A.L.R. 

e4e. 

Implements.    2  A.L.R.  818. 
Instruments.     2  A.L.R.  818    (tcUh  case 

on  page  814) . 
Isstte.     2   A.L.R.    930    (toith,   oases   on 

pages  910,  91B,  918). 
Issue  by  marriage.    2  A.L.R.  937. 
Lawful  Issue.    2  A.L.R.  936. 
Owner.     2   A.L.R.    778    (with   case   on 

page  771) . 
Publio  place.    2  A.L.R.  1008  (with  case 

on  page  1006) . 
Restitution.     2  A.L.R.    189    (vUh,  ease 

on  page  lOl) . 
Tools.    2  AJjM.  818  (with  case  on  page 

814). 
Vtensas.    2  A.L.R.  818. 

Account  stated.     2  A.L.R.  67. 
Boats.    2  A.L.R.  1685. 
Heirs,  executors,  administrators,  and  as- 
signs.   2  A.L.R.  855. 
Impossibility.    2  A.L.R.  1220. 
Licensee.     2  A.L.R.  1543. 
Lien.    2  A.L.R.  449. 
Mechanic.    2  A.L.R.  814. 
Necessary  implication.    2  A.L.R.  1237. 
News.    2A.L.B.317. 


WOBK  AND  SERVICE. 

Building  and  construction  contract,  see 
BuuJtiNG   AND   Construction    Con- 

TBACT8. 

Annotations. 

Of  child  as  considerutlon  for  agreement 

to  adopt.     2  A.L.R.   1197. 
When  payment  is  due  under  contract  to 

render  services  silent  as  to  time  of 

payment.     2  A.L.R.  622    (with 

on  page  619) . 


*»m 


WORXMEirS  OOMPEHSATIOK. 

Annotation. 

Right  to  take  rise  or  fall  in  wages  since 
date  of  €U}eident  HUo  account  te  ^- 
ing  compensation.  2  A.L.R.  1042 
(xotth  case  on  page  1637) , 


♦<-• 

WRIT  AMD  PROCESS. 

Service  by  posting,  see  PosTiNO. 


'WRITIN'G. 


Annotation. 

As  essential  to  color  of  title  in  adverse 
octmpant  of  title.  2  A.L.H.  1^87 
(with  case  on  page  1468), 


Digitized  by  VjOOQIC 


r 


/ 


